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Snles  GtoTeming  Practice  in  the  Kansas  City  Court  of  Appeals. 


It  Is  ordered  by  the  court  that  the  following 
rules  of  practice  In  the  Kansas  City  court 
of  appeals  shall  be  in  force  and  observed 
from  and  after  the  first  day  of  April,  1885: 

Rule  1.— PRESIDING  JUDGE.  The  presid- 
ing judge  shall  superintend  all  matters  of  or- 
der In  the  court  room  and  entertain  and  dis- 
pose of  all  oral  motions. 

Rule  2.— AQ  motions  In  a  cause  shall  be  In 
vTitlng,  signed  by  the  counsel  and  filed  of  rec- 
ord, and  no  motion  shall  be  argued  orally,  un- 
less the  court  so  directs. 

Rule  3.— HEARING  OP  CAUSI5S.  No  cause 
shall  be  heard  before  it  is  reached  in  Its  regu- 
lar order  on  the  docket,  unless  circumstances 
exist  such  as  entitle  It  to  precedence;  and 
any  motion  to  advance  a  cause  on  the  docket 
shall  be  accompanied  by  affldavits,  showing 
particularly  the  facts  on  which  such  motion 
Is  based.  When  a  cause  Is  advanced,  the  rec- 
ord, as  well  as  the  briefs,  shall  be  printed,  un- 
less the  court  shall  otherwise  order.  This 
rule  has  no  application  to  causes  whereof  this 
court  has  original  Jurisdiction. 

Rule  4.  —  TAKING  RBOOEDS  FROM 
CLERK'S  OFFICE.  CJounsel  In  a  cause  are 
permitted  to  take  the  records  of  such  cause 
from  the  clerk's  office  to  the  library  room  of 
tbe  court,  and  to  no  other  place,  and  then 
they  must  leave  a  written  receipt  therefor, 
but  shall  not  be  retained  from  the  clerk's  of- 
fice over  night. 

Rule  5.— DIMINUTION  OF  RECORDS.  No 
suggestion  of  diminution  of  record  in  civil 
cases  will  be  entertained  by  the  court  after 
joinder  In  errcr,  except  by  consent  of  parties. 

Rule  6.  —  CERTIORARI  TO  PERFECT 
RECORD.  Whenever  a  writ  of  certiorari  to 
perfect  record  is  applied  for,  the  motion  shall 
state  the  defect  in  the  transcript  it  is  de- 
«l?ned  to  supply,  and  shall  be  verified  by  af- 
Bilavit.  At  least  twenty-four  hours'  notice 
shall  be  given  to  the  adverse  party  or  his  at- 
torney, previous  to  tbe  making  of  tbe  applica- 
tion. 

Rule  7.— NOmOES  OF  WRITS  OF  ERROR. 
All  notices  of  writs  of  error,  with  the  accept- 
ance, waiver  or  return  of  service  indorsed 
thereon,  shall  be  filed  with  the  clerk  of  this 
Murt,  and  by  him  attached  to  the  transcript 


lu  the  cause,  and  shall  be  the  only  evidence 
that  such  notice  has  been  given. 

Rule  8.— REVIEW  OF  INSTRUCTIONS  ON 
GENERAL  STATEMENT  OF  EVIDENCE. 
In  actions  at  law  It  shall  not  be  necessary, 
for  the  purpose  of  reviewing  In  this  court  the 
action  of  any  circuit  court,  or  any  other  court 
having  by  statute  Jurisdiction  of  civil  cases, 
in  giving  or  refusing  instructions,  that  the 
whole  of  the  testimony  given  or  excluded  at 
the  trial  In  the  court  of  first  instance  should 
be  embodied  in  the  bill  of  exceptions;  but  it 
shall  be  sufficient,  for  the  purpose  of  such  re- 
view, that  the  bill  of  exceptions  should  state 
that  "evidence  tending  to  prove"  a  particular 
fact  or  Issue  was  given,  and  that  an  excep- 
tion was  saved  to  the  giving  or  refusal  of  the 
instruction  founded  on  it. 

Rule  9.— BILL  OF  BXCEPTIONS  WHEN 
GENERAL  STATEMENT  OF  EVIDENCE  IS 
ALLOWED  BY  TRIAL  COURT.  If  the  oppo- 
site party  shall  contend  that  there  was  no  evi- 
dence tending  to  prove  a  fact  or  issue,  and 
the  court  of  first  instance  shall  be  of  opinion 
that  there  was  snch  evidence,  It  shall  be  the 
duty  of  tbe  court  to  allow  the  bill  of  excep- 
tions in  the  form  stated  In  the  last  preceding 
rule,  and  then  the  oth»  party  shall  be  at  lib- 
erty to  set  out  in  a  bill  of  exceptions,  to  be 
prepared  by  him,  the  whole  of  the  testimony 
supposed  by  him  to  be  applicable  to  such  fact 
or  Issue,  and  to  except  to  the  opinion  of  the 
court  that  the  same  tends  to  prove  such  fact 
or  Issue. 

Rule  10.— EVIDENCE— BILL  OF  EXCEP- 
TIONS TO  BE  ALLOWED,  WHEN.  If  the 
court  of  first  Instance  shall  be  of  opinion  that 
there  Is  no  evidence  tending  to  prove  a  partic- 
ular issue  of  fact,  the  party  alleging  that 
there  is  such  evidence  shall  tender  a  bill  of 
exceptions  detailing  all  the  evidence  given 
and  supposed  to  tend  to  the  proof  of  such 
fact  or  issue,  and  except  to  the  opinion  of  the 
court  that  it  does  not  so  tend,  which  bill  of 
exceptions  shall  be  allowed  by  the  court  by 
which  the  cause  is  tried. 

Rule  11.— EXCEPTIONS-QUESTIONS  TO 
BE  ElMBODIED  IX  BILL.  When  an  excep- 
tion is  saved  to  the  admission  or  exclusion  of 
any  evidence,  or  the  allawance  or  disallow- 
ance of  any  question,  the  question  itself  shall 
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be  stated  In  the  bill  of  exceptions,  or  the  sub- 
stance of  the  evidence  shall  be  fully  stated. 

Rule  12.— DUTY  OF  CIRCUIT  COURT 
CLERKS  IX  MAKING  TRANSCRIPTS.  The 
clerks  of  the  several  circuit  courts  and  other 
courts  of  first  instance,  before  which  a  trial 
of  any  cause  Is  had,  In  which  an  appeal  Is 
taken  or  writ  of  error  is  sued  out,  shall  not 
(unless  an  exception  Is  saved  to  the  regularity 
of  the  process  or  its  execution,  or  to  the  ac- 
quiring by  the  court  of  jurisdiction  in  the 
cause),  in  making  out  transcripts  of  the  rec- 
ord for  this  court,  set  out  the  original  or  any 
subsequent  writ,  or  the  return  thereof,  but  In 
lieu  thereof  shall  say  (e.  g.):  "Summons  is- 
sued on  the day  of ,  188—,  execut- 


ed on  the day  of  ■ 


-,  188-;"  and  If 


any  pleading  be  amended  the  clerk  in  making 
out  transcripts  will  treat  the  last  amended 
pleading  as  the  only  one  of  that  order  in  the 
cause,  and  will  refrain  from  setting  out  any 
abandoned  pleadings  as  part  of  the  reccKrd, 
unless  it  be  made  such  by  a  bill  of  exceptions; 
and  no  clerk  shall  insert  in  the  transcript  any 
matter  touching  the  organization  of  the  court, 
or  any  mention  of  any  continuance,  motion  or 
aflldavlt  in  the  cause,  unless  the  same  be  spe- 
cially called  for  by  bill  of  exceptions. 

Rule  18.— PRESUMPTION  THAT  BILL  OP 
EXCEimONS  CONTAINS  ALL  THE  EVI- 
DENCE. The  only  purpose  of  a  statement  In 
a  bill  of  exceptions,  that  it  sets  out  all  the  ev- 
idence in  the  cause,  being  that  this  court  may 
have  before  it  the  same  matter  which  was  de- 
cided by  the  court  of  first  instance,  it  shall  be 
presumed,  as  matter  of  fact.  In  all  bills  of  ex- 
ceptions, that  they  contain  all  the  evlHence 
applicable  to  any  particular  ruling  to  which 
exception  is  saved. 

Rule  14.— BILL  OF  EXCEPTIONS  IN  EQ- 
UITY OASES.  In  aU  cases  of  equitable  Juris- 
diction the  whole  of  the  evidence  shall  be  em- 
bodied in  the  bill  of  exceptions,  unless  the 
parties  shall  agree  upon  an  abbreviated  state- 
ment thereof. 

Rule  15.— ABSTRACT  AND  BRIEFS  TO 
BE  FILED  AND  SERVED.  In  all  cases  the 
appellant  or  plainfifF  In  error  shall  file  with 
the  clerk  of  this  court,  on  or  before  the  day 
next  preceding  the  day  on  which  the  cause  Is 
docketed  for  hearing,  five  copies  of  a  printed 
abstract  cr  abridgment  of  the  record  in  said 
cause,  setting  forth  so  much  thereof  as  is  nec- 
essary to  a  full  understanding  of  all  the  ques- 
tions presented  to  this  conrt  for  decision,  to- 
gether with  a  brief  containing  in  numerical 
order,  the  points  or  legal  propositions  relied 
on.  w*th  citation  of  such  authorities  as  coun- 
sel may  desire  to  present  in  support  thereof. 

The  appellant  or  plaintiff  in  error  shall  also 
deliver  a  copy  of  said  abstract,  brief,  points 
and  authorities  to  the  attorney  for  respond- 
ent, or  defendant  in  errw,  at  least  twenty 
days  before  the  day  on  which  the  cause  is 
docketed  for  hearing,  and  the  counsel  for  re- 
spondent, or  defendant  in  error,  sb<ill,  at  least 


eight  days  before  the  day  the  cause  is  docket- 
ed for  hearing,  deliver  to  the  counsel  for  ap- 
])ellant,  or  plaintlfT  In  error,  one  copy  of  bis 
brief,  points  and  authorities  cited,  and  such 
further  abstract  of  the'  records  as  he  may 
deem  necessary,  and  shall,  on  or  before  the 
day  next  preceding  the  day  on  which  said 
cause  is  docketed  for  hearing,  file  with  the 
clerk  of  this  court  five  copies  of  the  same: 
and  the  counsel  for  appellant,  or  plaintiff  in 
error,  may,  if  he  desires,  within  five  days  aft- 
er the  service  on  him  of  the  respondents,  nr 
defendant  in  error's,  abstract  and  brief  of 
aforesaid,  file  and  serve  a  reply  thereto  in 
the  manner  aforesaid;  and  the  evidence  of 
the  service  of  such  abstracts,  briefs,  points 
and  authorities,  as  above  required,  shall  be 
filed  by  each  party  at  the  time  of  filing  said 
copies  with  the  clerk. 

Rule  10.  —  CITING  AUTHORITIES  IN 
BRIEFS.  In  citing  authorities  In  Bupp<»i:  of 
any  proposition.  It  shall  be  the  duty  of  coun- 
sel to  give  the  names  of  the  principal  parties 
to  any  case  cited  from  any  report  of  adjudged 
cases  as  well  as  the  number  of  the  volume 
and  the  page  where  the  same  will  be  found; 
and  when  reference  is  made  to  a  passage  In 
any  elementary  work  or  treatise,  the  number 
of  the  edition,  the  volume,  the  chapter,  the 
section,  the  paging  and  sldepaging  shall  be  set 
forth. 

Rule  17.— APPELLANT'S  BRIEF  TO  AL- 
LEGE ERRORS  COMPLAINED  OF.  The 
brief  on  behalf  of  appellant  or  plaintiff  In  er- 
ror shall  distinctly  and  separately  allege  the 
errors  committed  by  the  InferiOT  court,  and 
no  reference  will  be  permitted  in  the  oral  ar- 
gument to  errors  not  thus  specified,  nor  any 
reference  by  dther  counsel  to  any  authority 
not  cited  in  bis  brief,  unless  for  good  cause 
shown  the  court  shall  otherwise  direct. 

Rule  18.— PENALTY  FOR  FAILURE  TO 
COMPLY  WITH  RULE  15.  If  any  appellant 
or  plaintiff  in  error,  in  any  civil  cause,  shall 
fail  to  comply  with  the  provisions  of  rule 
numbered  15,  the  court,  when  the  cause  is 
called  for  hearing,  will  dismiss  the  appeal  or 
writ  of  error,  or,  at  the  option  of  respondent 
or  defendant  in  error,  continue  the  cause,  ut 
the  costs  of  the  party  in  default.  No  oral  ar- 
gument will  be  heard  from  any  counsel  fail- 
lug  to  comply  with  the  provisions  of  rule  15. 

Rule  19.— AGRE3ED  STATEMENT  OP  THE 
aiUSE  OF  ACTION.  Parties  may,  in  the 
courts  of  first  instance,  agree  upon  any  state- 
ment of  the  cause  of  action,  the  defense  and 
the  evidence,  together  with  the  rulings  of  the 
court  thereupon  and  the  exceptions  saved  to 
any  ruling,  which  may  intelligently  present 
to  this  court  the  matters  Intended  to  be  re- 
viewed, and  this  statement,  with  a  certificate 
by  the  Judge  before  whom  the  cause  was 
tried,  that  the  same  is  a  substantial  history 
of  what  occurred  at  the  trial  of  the  cause, 
shall  be  treated  as  the  record  in  this  court, 
and  the  Judgment  rendered  In  the  court  of 
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first  instance  shall  be  affirmed  or  reversed,  ac- 
cording to  tbe  opinion  entertained  by  this 
court  resitecting  tbe  same. 

Rule  20.— MOnOX  FOB  REHEARING. 
Motions  for  rehearing  must  be  accompanied 
by  a  brief  statemoit  of  the  reasons  for  a  re- 
oonsideratlou  of  a  cause,  and  must  be  founded 
on  papere  showing  clearly  that  some  question 
decisive  of  the  cause,  and  duly  presented  by 
counsel  In  their  brief,  had  been  overlooked  by 
the  court,  cr  that  the  decision  is  in  conflict 
with  an  express  statute,  or  with  a  controlling 
decision  to  which  the  attention  of  the  court 
was  not  called.  Such  motion  and  statement 
must  be  flled  within  ten  days  after  the  deliv- 
ery of  tbe  opinion,  and  a  copy  of  the  motion, 
wltb  tbe  accompanying  statement  or  brief, 
Rball  be  served  upon  the  opposite  counsel;  but 
no  motion  for  a  rehearing  shall  be  flled  after 
the  flnal  adjournment  of  the  court. 

Rule  21.-MOTION  FOR  AFFIRMAXOB. 
On  motion  for  affirmance,  under  section 
3717,  Rev.  St.  1879,  as  amended  by  act  con- 
cerning practice  In  civil  cases,  approved 
Marcb  24,  1883,  tbe  mere  fact  that  the  ap- 
pellant has  on  flle,  or  presents  a  copy  of  the 
transcript,  at  the  time  such  motion  is  made, 
shall  not  of  itself  be  deemed  good  cause 
within  tbe  meaning  of  said  law. 

Rnle  22.— EXTENDING  TIME  FOR  FIL- 
ING STATEMENTS,  ABSTRACTS,  ETC. 
In  no  case  will  extension  of  time  for  filing 
statements,  abstracts,  and  briefs  be  granted, 
except  iqton  affidavit  showing  satisfactory 
canae. 


Rule  23.— ORAL  ARGUMENTS.  When  a 
cause  is  called  for  argument,  the  appellant, 
or  plaintiff  In  error,  will  read  tbe  statement 
of  tbe  cause  prepared  by  him;  the  defend- 
ant in  error,  or  respondent,  will  thereupon 
read  his  statement  in  each  case  without 
comment  of  any  kind.  Tbe  plaintiff  In  er- 
ror, or  appellant,  will  then  proceed  to  argne 
for  a  reversal  or  modification  of  the  Judg- 
ment of  the  court  below;  tbe  defendant  in 
error,  or  respondent,  will  answer  blm;  and 
the  appellant,  or  plaintiff  in  error,  will  reply 
and  close  the  argument.  Tbe  whole  time 
consumed  by  either  side.  In  this  statement 
and  argument,  shall  not  exceed  sixty  min- 
utes, unless  the  court,  for  cause  shown  be- 
fore the  commencement  of  the  argument  in 
any  particular  case,  shall  otherwise  order. 
Cross  appeals  shall  be  treated  as  one  cause, 
and  tbe  plaintiff  in  the  trial  court  shall  be 
entitled  to  open  and  clolse  the  argument. 
Counsel  will  not  be  permitted  in  any  case  to 
read  to  tbe  court  a  written  or  printed  ar- 
gument. 

Rule  24.— NOTICE  ON  MOTION  TO  DIS- 
MISS OR  AFFIRM.  A  party  In  any  cause 
filing  a  motion,  either  to  dismiss  an  appeal 
or  writ  of  error,  or  to  affirm  tbe  Judgment 
of  tbe  trial  court,  shall  first  notify  the  ad- 
verse party  or  his  attorney  of  record,  at 
least  twenty-four  hours  before  making  the 
motion,  by  telegraph,  by  letter,  or  by  written 
notice,  and  shall,  on  filing  such  motion,  sat- 
isfy tbe  court  that  such  notice  has  been  giv- 
en. 

Attest:    L.  F.  McCoy,  Clerk. 


Bales  of  Practice  in  the  St.  Louis  Court  of  Appeals. 


Revised  October  17, 1888.    To  be  In  Force  November  1,  1888. 


Rnla  1.— PRESIDING  JUDGE.  The  pre- 
xiding  "Judge  shall  superintend  all  matters 
of  order  in  the  court  room. 

Bale  2.— MOTIONS.  All  motions  in  a 
cnuse  shall  be  In  writing  signed  by  coun- 
sel and  filed  for  record,  and  no  motion  shall 
be  argned  orally,  unless  tbe  court  so  directs. 

Rnle  3.-HEABING  OF  CAUSES.  No 
canse  shall  be  beard,  before  It  is  reached 
in  Its  regular  order  on  tbe  docket,  unless 
circumstances  exist  sncb  as  entltie  it  to 
precedence;  and  any  motion  to  advance  a 
cause  on  tbe  docket  shall  be  accompanied 
by  affidavits  showing  particularly  the  facts 
en  which  such  motion  is  based.  When  a 
cause  is  advanced,  the  record,  as  well  as 
tbe  briefs,  shall  be  printed,  unless  the  court 
shall  otherwise  order.  This  rule  has  no  ap- 
plication to  causes  whereof  this  court  has 
original  Jurisdiction. 


Rule  4.— TAKING  RECORDS  FROM 
CLERK'S  OFFICE.  Counsel  in  a  cause 
are  permitted  to  take  the  records  of  such 
cause  from  tbe  clerk's  office  to  the  law 
library,  and  to  no  other  place,  and  then 
they  must  leave  written  receipt  therefor, 
but  shall  return  such  record  to  the  clerk's 
office  within  flve  days  after  taking  the  same. 

Rule  5.— DIMINUTION  OP  RECORD. 
No  suggestion  of  diminution  of  record  in 
civil  cases  will  be  entertained  by  the  court 
after  Joinder  In  error  except  by  consent  of 
parties. 

Rule  6.— CERTIORARI  TO  PERFECT 
RECORD.  Whenever  a  writ  of-  certiorari 
to  perfect  record  Is  applied  for.  the  motion 
shall  state  the  defect  in  tbe  transcript 
which  It  is  designed  to  supply,  and  shall  be 
verified  by  affidavit.  At  least  twenty-four 
hours'  notice  shall  be  given  to  the  adverse 
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I>arty,  or  bis  attorney,  previous  to  the  mak- 
ing of  the  application.  The  court  may  of  its 
own  motion,  at  any  time,  require  the  clerk 
of  the  trial  court  to  send  up  a  complete 
transcript,  when  the  transcript  of  the  rec- 
ord is  formally  Insufficient. 

Rule  7.— NOTICES  OF  WRITS  OP  ER- 
ROR. Ail  notices  of  writs  of  enor,  with 
the  acceptance,  waiver  or  return  of  service 
Indorsed  thereon,  shall  be  filed  with  the 
clerk  of '  this  court,  and  by  him  attached 
to  the  transcript  in  the  cause,  and  shall  be 
the  only  evidence  that  such  notice  has  been 
given. 

Rule  8.— REVIEW  OF  INSTRUCTIONS 
ON  GENERAL  STATEMENT  OP  EVI- 
DENCE. In  actions  at  law  it  shall  not  be 
necessary,  for  the  purpose  of  reviewing  in 
this  court  the  action  of  any  circuit  court,  or 
any  other  court  having  by  statute  Jurisdic- 
tion of  civil  cases,  in  giving  or  refusing  in- 
structions, that  the  whole  of  the  testimony 
given  or  excluded  at  the  trial  in  the  court  of 
first  instance  should  be  embodied  in  the  bill 
of  exceptions;  but  it  shall  be  sufficient,  for 
the  purpose  of  such  review,  that  the  bill  of 
exceptions  should  state  that  "evidence  tend- 
ing to  prove"  a  particular  fact  or  issue  was 
given,  and  that  an  exception  was  saved  to 
the  giving  or  refusal  of  the  instructiou 
founded  on  it. 

Rule  9.— BILL  OP  EXCEPTIONS— 
WHEN  GENERAL  STATEMENT  OP  EVI- 
DENCE IS  ALLOWED  BT  TRIAL  COURT. 
If  the  opposite  party  shall  contend  that 
there  was  no  evidence  tending  to  prove  a 
fact  or  issue,  and  the  court  of  first  Instance 
shall  be  of  opinion  that  there  was  such  evi- 
dence, it  shall  be  the  duty  of  the  court  to 
allow  the  bill  of  exceptions  in  the  form 
stated  in  the  last  preceding  rule,  and  then 
the  other  party  shall  be  at  liberty  to  set 
out  in  a  bill  of  exceptions,  to  be  prepared 
by  him,  the  whole  of  the  testimony  supposed 
to  be  applicable  to  such  fact  or  issue,  and 
to  except  to  the  opinion  of  the  court  that 
tlie  same  tends  to  prove  such  fact  or  issue. 

Rule  10.— BILL  OP  EXCEPTIONS— 
WHEN  GENERAL  STATEMENT  OP  EVI- 
DENCE IS  DISALLOWD  BY  TRIAL 
COURT.  If  the  court  of  first  Instance  shall 
be  of  opinion  tliat  there  is  no  evidence  tend- 
ing to  prove  a  particular  issue  or  fact,  the 
party  alleging  that  there  is  such  evidence 
shall  tender  a  bill  of  exceptions  detailing  all 
the  evidence  given,  and  supposed  to  tend  to 
the  proof  of  such  fact  or  issue,  and  except  to 
the  opinion  of  the  court  that  it  does  not  so 
tend,  which  bill  of  exceptions  shall  be  al- 
lowed by  the  trial  court. 

Rule  U.— EXCEPTIONS  TO  ADMIS- 
SION OR  EXCLUSION  OF  EVIDENCE. 
When  an  exception  is  saved  to  the  admis- 
sion or  exclusion  of  any  evidence,  or  the  al- 
lowance or  disallowance  of  any  question, 


the  question  itself  shall  be  stated  In  the 
bill  of  exceptions,  or  the  substance  of  the 
evidence  shall  be  fully  stated. 

Rule  12.— BILL  OP  EXCEPTIONS  IN  EQ- 
UITY CASES.  In  causes  of  equitable  Ju- 
risdiction, the  whole  of  the  evidence  -shall 
be  embodied  in  the  bill  of  exceptions,  unless 
the  parties  shall  agree  on  an  abbreviated 
statement  thereof. 

Rule  13.— DUTY  OF  CLERK  IN  MAK- 
ING OUT  TRANSCRIPTS.  The  clerks  of 
the  several  circuit  courts  and  other  courts 
of  first  instance,  before  which  a  trial  of 
any  cause  is  had  in  which  an  appeal  Is  tak- 
en or  writ  of  error  Is  sued  out,  shall  not 
(unless  an  exception  Is  saved  to  the  regu- 
larity of  the  process  or  Its  execution,  or  to 
the  acquiring  by  the  court  of  Jurisdiction  In 
the  cause),  in  making  out  transcripts  of 
the  record  for  this  court,  set  out  the  original 
or  any  subsequent  writ,  or  the  return  there- 
of;   but  in   lieu  thereof   shall   say    (e.   g).: 

"Summons  issued  on  the day  of . 

188—,  executed  on  the  day  of  , 

188—;"  and  if  any  pleading  be  amended,  tha 
clerk  in  making  out  transcripts  will  treat 
the  last  amended  pleading  as  the  only  one 
of  that  order  In  the  cause,  and  will  refrain 
from  setting  out  any  abandoned  pleadings 
as  part  of  the  record,  unless  It  be  made 
such  by  a  bill  of  exceptions;  and  no  clerk 
shall  insert  In  the  transcript  any  matter, 
touching  the  organization  of  the  court,  or 
any  mention  of  any  continuance,  motion  or 
affidavit  in  the  cause,  unless  the  same  be 
specially  called  for  by  bill  of  exceptions. 

Rule  14.-PRESUMPTION  THAT  BILL 
OP  EXCEPTIONS  CONTAINS  ALL  THE 
EVIDENCE.  The  only  purpose  of  a  state- 
ment In  a  bUI  of  exceptions  that  it  sets  out 
all  the  evidence  in  a  cause  being  that  this 
court  may  have  before  It  the  same  matter 
which  was  decided  by  the  court  of  first  in- 
stance, It  shall  be  presumed  as  a  matter  of 
fact  In  all  bills  of  exceptions  that  they  con- 
tain all  the  evidence  applicable  to  aiy  par- 
ticular ruling  to  which  exception  Is  laved. 

Rule  14a.-ABSTKACTS  IN  LIEU  OF 
TRANSCRIPTS,  WHEN  FILED  AND 
SERVED.  In  those  cases  where  the  appel- 
lant shall,  under  the  provisions  of  section 
2253,  Rev.  St.  1889,  file  In  this  court  a  copy 
of  the  judgment,  order  or  decree,  in  lieu  of 
a  complete  transcript,  he  shall  deliver  to  tht; 
respondent  a  copy  of  his  abstract  at  least 
thirty  days  before  the  cause  is  set  for  hear- 
ing and  shall  In  like  time  file  four  copies 
thereof  with  the  clerk  of  this  court.  If  thu 
respondent  is  not  satisfied  with  such  ab- 
stract, he  shall  deliver  to  the  appellant  a 
complete  or  additional  abstract  at  least  fif- 
teen days  before  the  cause  is  set  for  hear- 
ing, and  within  like  time  file  four  copies 
thereof  with  the  clerk  of  this  court.  Ob- 
jections to  such  complete  or  additional  ab- 
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stract  sball  be  filed  with  the  clerk  of  this 
court  within  five  days  after  service  of  such 
almtract  upon  the  appellant,  and  a  copy  of 
such  objections,  shall  be  seryed  upon  the  ap- 
pellant in  lilie  time. 

Rule  14b.— COSTS  FOR  PRINTING  AB- 
STRACTS AND  RECORD.  Costs  will  m>t 
he  allowed  either  party  for  any  abstract 
filed  In  lieu  of  a  full  transcript  under  section 
2253,  Rev.  St  1888,  which  falls  to  make  a 
full  presentation  of  all  the  record  necessary 
to  be  considered  in  disposing  of  all  the  ques- 
tions arising  in  the  cause.  But  in  those 
cases  brought  to  this  court  by  a  copy  of  the 
Judgment,  order  or  decree  instead  of  a  full 
transcript,  and  in  which  the  appellant  shall 
file  in  this  coort  a  printed  copy  of  the  entire 
record  as  and  for  an  abstract,  costs  will  be 
allowed  for  printing  the  same  (unless  the 
court,  upon  an  inspection  of  the  record, 
should  become  satisfied  that  the  printing  of 
the  entire  record  was  unnecessary  for  a  full 
understanding  of  the  points  presented).  The 
aflldayit  of  the  printer  shall  be  received  in 
every  case,  where  costs  may  properly  be 
taxed  for  printing,  as  prima  facie  evidence 
of  the  reasonableness  thereof;  and,  If  the 
adverse  party  objects  thereto,  such  objec- 
tion shall  be  filed  within  ten  days  after  serv- 
ice of  notice  of  the  amount  of  such  chargo. 

Rule  15.— BRIEFS,  WHEN  TO  BE  FILED. 
In  all  civil  cases  the  appellant,  or  plaintiff 
in  error,  shall  file  with  the  clerk  of  the  court 
at  least  one  day  before  the  cause  is  called 
for  trial,  four  copies  of  a  brief,  containing: 
First.  A  clear  and  concise  statement  of  the 
pleadings  and  facts  shown  by  the  record. 
Second.  An  enumeration  in  numerical  order 
of  the  points  or  legal  propositions  made  or 
relied  on,  accompanied  by  the  citation  of  au- 
thorities supporting  each  proposition.  Third. 
If  he  so  elects,  an  argument  supporting  each 
pro|x>sitlon  made  or  relied  on. 

"The  appellant,  or  plaintiff  in  error,  shall 
also  deliver  a  copy  of  said  abstract  brief, 
points  and  authorities  to  the  attorney  for 
resx>ondent  or  defendant  in  error,  at  least 
twenty  days  before  the  day  on  which  the 
canse  is  docketed  for  hearing,  and  the  coun- 
sel for  respondent,  or  defendant  in  error, 
shall,  at  least  eight  days  before  the  day  the 
cause  is  docketed  for  hearing,  deliver  to  the 
counsel  for  appellant,  or  plaintiff  in  error, 
one  copy  of  bis  brief,  points  and  authorities 
cited,  and  such  further  abstract  of  the  record 
as  be  may  deem  necessary,  and  shall,  on  or 
before  the  day  next  preceding  the  day  on 
which  said  cause  is  docketed  for  hearing, 
file  with  the  clerk  of  this  court  four  copies 
of  the  same;  and  the  counsel  for  appellant, 
or  plaintiff  in  error,  may,  if  he  desires,  with- 
in fire  days  after  the  service  on  him  of  the 
respondent's,  or  defendant  in  error's,  ab- 
stract and  brief  as  aforesaid,  prepare,  file 
and  serve,  a  reply  thereto  In  the  manner 
aforesaid;  and  the  evidence  of  the  service  of 
such  abstracts,   briefs,  points  and  authori- 


ties, as  above  required,  shall  be  filed  by  each 
party  at  the  time  of  filing  said  copies  with 
the  clerk." 

Rule  16.— BRIEFS  AFTER  SUBMISSION. 
After  a  cause  has  been  submitted,  or  has 
been  taken  as  submitted,  no  leave  to  file 
briefs  will  be  granted,  except  upon  good 
cause  shown.  Counsel  obtaining  such  leave 
will  be  required  to  serve  a  copy  of  his  brief 
on  couusel  on  the  other  side,  who  shall  have 
five  days'  time  after  such  service  to  reply 
to  the  same.  E^ridence  of  such  service  shall 
be  furnished,  as  required  by  the  preceding 
rule. 

Rule  17.— aTING  AUTHORITIES  IN 
BRIEFS.  In  citing  authorities  in  support  of 
any  proposition  It  shall  be  the  duty  of  coun- 
sel to  give  the  names  of  the  principal  par- 
ties to  any  case  cited  from  any  report  of 
adjudged  cases,  as  well  as  the  number  of 
the  volume  and  the  page  where  the  same  will 
be  found;  and  when  reference  is  made  to  a 
passage  in  any  elementary  work  or  treatise 
the  number  of  the  edition,  the  volume,  the 
chapter,  the  section,  the  paging  and  side 
paging  shall  be  set  forth. 

Rule  18.— APPELLANT'S  BRIEF  TO  AL- 
LEGE ERROR  COMPLAINED  OF.  The 
brief  filed  on  behalf  of  appellant  or  plaintiff 
in  error,  shall  distinctly  and  separately  al- 
lege the  errors  committed  by  the  Inferior 
court,  and  no  reference  will  be  permitted  in 
the  oral  argument  to  errors  not  thus  spec- 
ified, nor  any  reference  by  either  counsel  to 
any  authority  not  cited  in  bis  brief,  unless 
for  good  cause  shown  the  court  shall  other- 
wise direct 

Rule  19.— PENALTY  FOR  FAILURE  TO 
COMPLY  WITH  RULE  16.  If  any  appel- 
lant or  plaintiff  in  error,  in  any  dvU  cause, 
shall  fall  to  comply  with  the  provisions  of 
rule  numbered  16  the  court,  when  the  cause 
is  called  for  hearing,  will  dismiss  the  appeal 
or  writ  of  error,  or  at  its  discretion  con- 
tinue or  reset  the  cause  on  proper  terms. 
No  oral  argument  will  be  heard  from  any 
counsel  failing  to  comply  with  the  provisions 
of  rule  16. 

Rule  20.— AGREED  STATEMENT  OF 
CAUSE  OF  ACTION.  Parties  may,  in  the 
courts  of  first  instance,  agree  upon  any  state- 
ment of  the  cause  of  action,  the  defense  and 
the  evidence,  together  with  the  rulings  of  the 
court  thereupon,  and  the  exceptions  saved  to 
any  rulings,  which  may  intelligibly  present  to 
this  court  the  matters  Intended  to  be  reviewed; 
and  this  statement  with  a  certificate  by  the 
Judge  before  whom  the  cause  was  tried,  that 
the  same  Is  a  substantial  history  of  what 
occurred  at  the  trial  of  the  cause,  shall  be 
treated  as  the  record  in  this  court  and  the 
judgment  rendered  in  the  court  of  first  in- 
stance shall  be  afttrmed  or  reversed,  accord- 
ing to  the  opinion  entertained  by  this  court 
respecting  the  same. 
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Rule  21.— MOTIONS  FOR  REHEARING. 
Motions  for  rehearing  muBt  be  founded  up- 
on statements  showing  cleariy  that  some 
fact  or  question  decisive  of  the  cause,  and 
duly  presented  by  counsel  in  their  brief,  has 
l)een  oTerlooked  by  the  court,  or  that  the 
decision  rendered  is  in  conflict  with  an  ex- 
press statute  or  with  a  controlling  decision 
to  -which  the  attention  of  the  court  has  not 
been  directed.  Such  motion  and  statement 
must  be  filed  within  ten  days  after  the  deliv- 
ery of  the  opinion,  and  a  copy  of  .the  motion, 
with  the  accompanying  statement  or  brief, 
shall  be  served  upon  the  opposite  party. 

Rule  22.— MOTION  FOR  AFFIRMANCE. 
On  motion  for  affirmance,  under  section  3717, 
Rev.  St  1879,  as  amended  by  act  concerning 
practice  in  civil  cases,  approved  March  24, 
1883,  the  mere  fact  that  the  appellant  has 
on  file,  or  presents  a  copy  of  the  transcript, 
at  the  time  such  motion  is  made,  shall  not 
of  Itself  he  deemed  good  cause  within  the 
meaning  of  said  laws. 

Rule  23.-ORAX,  ARGUMENTS.  When  a 
cause  Is  called  for  argument  the  appellant, 
or  plaintiff  in  error,  will  read  the  statement 
of  the  cause  prepared  by  him;  the  defend- 
ant In  error,  or  respondent,  will  thereupon 
read  his  statement;  in  each  case  without 
comment  of  any  kind.  The  plaintiff  in  er- 
ror, or  appellant,  wiU  then  proceed  to  argue 
for  reversal  or  modification  of  the  Judgment 
of  the  court  below;  the  defendant  in  error, 
or  respondent,  will  answer  him;  and  the  ap- 
pellant, or  plaintiff  in  «Tor,  will  reply  and 
close  the  argument  The  whole  time  con- 
sumed by  either  side,  in  the  statement  and 
argument,  shall  not  exceed  sixty  minutes, 
unless  the  court,  for  cause  shown  before  the 
commencement  of  the  argument  in  any  par- 
ticular case,  shall  otherwise  order.  Cross 
appeals  sball  be  treated  as  one  cause,  and 
the  plaintiff  in  the  trial  court  shall  be  enti- 
tled to  open  and  close  the  argument.  Coun- 
sel will  not  be  permitted  In  any  case  to  read 
to  the  court  a  written  or  printed  argument 

Itule  24.— NOTICE  ON  MOTION  TO  DIS- 
MISS OR  AFFIRM.  A  party  In  any  cause, 
desiring  to  present  a  motion  either  to  dis- 
miss an  appeal  or  writ  of  error,  or  to  affirm 
the  Judgment  of  the  trial  court,  shall  notify 
the  adverse  party  or  bis  attorney  of  record, 
by  telegram,  by  letter  or  by  written  notice 
of  his  proposed  proceeding.  When  said  ad- 
verse paiiy  or  his  attorney  of  record  resides 
in  the  city  of  St  Louis,  such  notice  shall  be 


given  at  least  twenty-four  hours  before  the 
time  appointed  for  the  hearing  of  the  mo- 
tion; when  the  adverse  party  or  his  attor- 
ney of  record  resides  outside  the  city  of  St. 
Loiils,  twenty-four  hours'  additional  notice 
for  each  one  hundred  miles  shall  be  given; 
and  in  all  cases  the  court  will  require  satis- 
factory proof  that  proper  notice  has  been 
given. 

Rule  25.— APPE1A.RANCE  OP  COUNSEL. 
The  couusel  who  represented  the  parties  In 
the  trial  court  in  any  cause  coming  to  this 
court  will  be  held  to  represent  the  same  par- 
ties, respectively,  in  this  court;  but,  should 
other  counsel  be  engaged,  they  must  enter 
their  appearance  in  writing,  the  counsel  for 
the  appellant  or  the  plaintiff  in  error,  ten 
days,  and  the  counsel  for  the  respondent,  or 
the  defendant  in  error,  five  days  before  the 
first  day  of  the  term  to  which  the  appeal  or 
writ  of  error  is  returnable;  and  if  counsel 
are  employed  after  said  time,  their  appear- 
ance must  be  entei-ed  as  soon  as  they  are  re- 
tained. Counsel  failing  to  comply  with  this 
rule  will  not  be  recognized  in  a  cause,  unless 
the  cousent,  in  writing  of  the  counsel  of  the 
opposite  party,  to  such  appearance,  be  filed 
with  the  clerk  ten  days  before  the  day  on 
which  the  cause  is  set  for  hearing.  Appear- 
ance may  be  entered  by  written  notice  to  the 
clerk  of  this  court  giving  the  name  and  ad- 
dress of  the  cotmsel.  Additional  counsel 
may  enter  their  appearance  at  any  time  be- 
fore the  cause  Is  called  for  hearing. 

Rule  26.— In  view  of  the  rulings  of  the  su- 
preme court  confining  the  Jurisdiction  of 
this  court  in  Issuing  original  remedial  writs 
to  such  cases  wherein  it  has  appellate  Ju- 
risdiction, it  Is  ordered:  No  original  reme- 
dial writs,  excepting  such  as  are  In  aid  of 
the  appellate  Jurisdiction  of  this  court  and 
excepting  also  writs  of  habeas  corpus  and 
prohibition,  will  hereafter  be  Issued  by  this 
court  or  any  of  the  Judges  thereof,  except  in 
cases  where  the  application  of  such  writs 
can  not  be  effectually  presented  to  the  cir- 
cuit court  or  the  supreme  court  or  some 
Judge  thereof.  Nor  will  any  writ  of  prohibi- 
tion be  issued  in  any  case  whereof  the  su- 
preme court  has  appellate  Jurisdiction. 

Rule  27.— Garnishees  claiming  any  allow- 
ance in  this  court  must  do  so  on  or  before  a 
final '  submission  of  the  cause  on  briefs. 
They  shall  accompany  the  claim  for  allow- 
ance with  a  sworn  statement  of  expenditure- 
paid  or  incurred  upon  the  appeal. 
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BXTIiES  FOR  THE  COX7BTS  OF  TEXAS. 

Adopted   by  Ordeb  of  the  Supreme  Court,  October  8,  1892,  as  Amended  by 

Order  of  the  Supreme  Court  June  29,  1895,  November  8,  1897, 

December  22,  1898,  February  7,  1901,  and 

Deci-mber  23,  1901. 

IN  FORCE  FEBRUARY  1,  1002. 


Kxiles  for  the  Supreme  Coiirt. 


1.  Applications  for  writs  of  error  shall 
consist  of  a  petition  addressed  to  tbis  court, 
embracing  speciflc  assignments  of  error  con- 
fined to  the  points  of  law  presented  in  tbe 
motion  for  reliearlng  in  the  court  of  civil 
appeals;  of  the  original  papers  containing 
tbe  concIusi<Hi8  of  law  and  fact  of  the  latter 
court  (including  their  statement  of  tbe  case 
and  opinion)  and  of  tbe  original  motion  for 
a  rehearing,  all  of  which  original  papers,  as 
well  as  the  transcript  of  tbe  proceedings  in 
tbe  trial  court,  and  a  transcript  of  the  orders 
and  Judgment  of  the  court  of  civil  appeals, 
and  tbe  briefs  filed  therein,  shall  accompany 
tbe  petition.  A  motion  for  a  rehearing  must 
be  made  in  the  court  of  civil  appeals  and 
overruled  before  applying  for  the  writ  of 
error.  The  petition  for  the  writ  shall  be  as 
brief  as  practicable,  and  need  only  contain 
tbe  requisites  prescribed  by  tbe  statute. 
Tbe  statement  of  the  case  by  the  court  of 
civil  appeals,  their  conclusions  of  fact  and 
law,  and  their  opinion  will  be  deemed  a  part 
of  the  petition  without  being  referred  to 
therein,  and  if  it  appear  therefrom  that  the 
case  belongs  to  the  class  over  which  as  a 
g:eneral  rule  the  Jurisdiction  of  the  court  of 
cirll  appeals  is  not  made  final  by  the  stat- 
ute, and  that  the  Judgment  has  been  affirm- 
ed, tbe  facts  to  show  Jurisdiction  in  this 
court  need  not  be  alleged,  but  if  it  appear 
therefrom  that  the  case  belongs  to  either  of 
tbe  classes  over  which  as  a  general  rule  the 
courts  of  civil  appeals  have  final  Jurisdic- 
tion, or  that  tbe  Judgment  has  been  reversed 
with  an  order  remanding  the  case,  then  the 
petition  must  contain  averments  showing 
that  tbe  case  comes  within  some  one  of  the 
exceptions  contained  in  the  statutes,  so  as 
to  make  tbe  Jurisdiction  of  tbis  court  appar- 
ent. Tbe  opinion,  together  with  statement 
of  the  case  and  the  conclusions  of  the  court 
of  civil  appeals  will  be  read  by  the  court  in 


connection  with  the  application,  so  that  no 
mutter  will  be  stated  in  the  petition  which 
appears  in  silch  statements,  conclusions  and 
opinion.  If  in  the  opinion  of  counsel  the 
statement  of  the  case  as  made  by  the  court 
of  civil  appeals  Is  sufficiently  full  and  accu- 
rate to  present  properly  the  questions  to  be 
determined  by  the  court,  no  additional  state- 
ment should  be  made  under  any  assignment; 
but  if  not,  then  under  each  assignment  coun- 
sel will  make  a  statement,  pointing  out  the 
alleged  omissions.  Inaccuracies  or  errors  in 
the  court's  statement  and  conclusions  of  fact 
so  far  as  may  be  deemed  necessary  to  prop- 
erly present  the  question  raised  by  such  as- 
signment, and  will  support  it  by  reference 
to  the  transcript  of  the  proceedings  In  the 
trial  court  The  reference  shall  cite  the  par- 
ticular part  or  parts  of  the  transcript  re- 
lied upon,  noting  tbe  page  and  line,  both  of 
the  beginning  and  of  the  ending  of  the  mat- 
ters referred  to.  Each  assignment  and  state- 
ment, if  there  be  any,  may  be  followed  by 
such  argument  and  citation  of  authority  as 
counsel  see  proper  to  present. 

2.  Tbe  clerk  of  this  court  shall  receive  all 
applications  for  writs  of  error,  and  ffie  tbe 
petition  and  accompanying  transcript  from 
the  court  of  civil  appeals,  and  enter  the  case 
upon  the  docket  kept  for  that  purpose, 
known  as  the  application  docket.  But  he 
shall  not  be  required  to  take  tbe  same  from 
the  postoffice  or  an  express  office  unless  the 
postage  or  express  charges,  as  the  case  may 
be,  shall  have  been  fully  paid.  Tbe  cases 
shall  be  numbered  consecutively  on  the  ap- 
plication docket  and  the  number  shall  be 
placed  upon  tbe  application. 

3.  The  application,  when  filed  in  accord- 
ance with  law,  shall  be  deemed  submitted 
to  the  court  and  ready  for  disposition,  un- 
less the  applicant  shall  file  with  his  petition 
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a  request  for  time  In  which  to  present  a 
brief  or  written  argument,  in  which  case  a 
period  of  time  not  exceeding  ten  days  may 
he  allowed  him  for  that  purpose.  The  ap- 
plicant, should  he  bo  elect,  may  cite  his  au- 
thorities In  his  petition  or  may  flle  a  sepa- 
rato  brief  or  argument. 

4.  Upon  a  refusal  by  this  court  of  an 
application  for  a  writ  of  error,  the  clerk  of 
this  court  shall  transmit  with  the  least  prac- 
ticable delay  to  the  clerk  of  the  court  of 
civil  appeals  to  which  the  writ  of  error  was 
sought  to  be  sued  out,  a  certified  copy  of  the 
order  of  this  court  denying  such  application; 
and  shall  return  all  the  flle  papers  of  that 
court  to  the  clerk  thereof,  but  shall  not  re- 
turn the  petition  for  the  writ  of  error. 

5.  If  the  application  be  granted,  the  clerk 
shall  Issue  a  writ  of  error  to  the  Judges  of 
the  court,  the  judgment  of  which  is  sought 
to  be  revised,  advising  them  that  the  vn:It 
of  error  has  been  granted,  and  the  clerk  shall 
also  issue  a  citation  to  the  defendant  or  de- 
fendants In  error,  or  to  his  or  their  attor- 
neys ot  record,  notifying  him  or  them  that 
the  writ  of  error  has  been  granted  and  of 
the  date  thereof,  and  to  appear  and  defend 
the  same.  Said  citation  shall  be  returnable 
In  ten  days,  and  In  the  event  It  be  not  serv- 
ed, the  clerk  shall  Issue  other  successive 
citations  until  due  service  Is  had.  Service 
of  the  citation  upon  one  attorney  will  be 
deemed  service  upon  all  parties  represented 
by  him.  If  no  bond  be  required  the  cita- 
tion and  writ  of  error  shall  issue  immediately 
upon  the  granting  of  the  application.  If  a 
bond  be  required  the  writ  shall  Issue  upon 
receipt  of  the  duly  certified  copy  of  the  bond 
prescribed  by  the  statute.  Unless  further 
time  be  allowed  by  special  order  of  the  court 
in  the  particular  case  the  certified  copy  must 
be  filed  In  this  court  within  ten  days  from 
the  granting  of  the  application.  If  the  copy 
be  not  so  filed,  the  application  will  he  dis- 
missed by  the  court  of  Its  own  motion. 

5a.  Whenever  in  any  case  in  which  a  writ 
of  error  has  been  granted  or  In  which  such 
writ  may  hereafter  be  allowed,  It  shall  be 
made  to  appear  to  the  clerk  of  this  court  by 
the  affidavit  of  a  plaintiff  in  error,  his  agent 
or  attorney,  that  the  defendant  in  error  has 
no  attorney  of  record  and  either  that  he  Is 
beyond  the  limits  of  the  state  or  that  his 
residence  Is  unknown,  so  that  It  Is  imprac- 
ticable to  serve  citation  upon  him  In  the  or- 
dinary method  provided  by  law.  It  shall  be 
the  duty  of  the  clerk  of  this  court  upon  the 
plaintiff  in  error  making  provision  for  the 
payment  of  the  expense  thereof,  to  cause 
notice  of  the  granting  of  the  writ  to  be  pub- 
lished once  each  week  for  four  successive 
weeks  in  some  newspaper  published  In  the 
county  In  which  the  case  was  tried;  or  a 
notice  of  the  granting  of  the  writ  may  be  Is- 
sued by  the  clerk  of  this  court  and  may  be 
served  upon  the  defendant  In  error  and  re- 
turned  In   the   manner   provided    In   articles 


1230,  1232.  and  1233  of  the  Revised  Statutes, 
except  no  copy  of  the  petition  for  the  writ  of 
error  need  be  served.  Notice  given  in  either 
of  the  two  modes  herein  provided  shall  have 
the  same  effect  as  service  of  citation, -as  pro- 
vided In  rule  5;  and  the  publication. or  serv- 
ice of  notice  may  be  proved  by  the  aflSdavlt 
of  any  person,  deposited  with  the  clerk  and 
filed  among  the  papers  In  the  cause. 

6.  When  service  of  the  citation  in  error 
shall  have  been  had,  It  shall  be  the  duty  of 
the  clerk  to  put  the  case  upon  the  trial  dock- 
et and  to  mark  upon  the  file  the  number  of 
the  case  as  shown  upon  such  docket  Cases 
upon  the  trial  docket  shall  be  numbered  con- 
secutively In  the  order  In  which  they  are  en- 
tered thereon. 

7.  Causes  in  this  court  will  be  regularly 
submitted  on  Thursday  of  each  week,  though 
a  case  may  be  set  down  for  submission  upon 
another  day  by  the  permission  or  dh:ectlon  of 
the  court. 

8.  A  case  shall  stand  for  submission  upun 
the  first  regular  day  of  the  submission  of 
causes  coming  after  the  expiration  of  twenty 
days  from  the  day  on  which  the  writ  of  er- 
ror shall  have  Issued:  provided,  the  citation 
in  error  shall  have  been  served  ten  days  be- 
fore such  submission  day.  If  not  so  served 
then  the  case  shaU  be  subject  to  submis- 
sion on  the  first  regular  submission  day 
which  falls  ten  days  after  service  of  the  cita- 
tion. 

9.  Motions  In  a  case  not  submitted  will  be 
heard  on  the  day  next  preceding  the  sub- 
mission day  for  such  case  and  the  adverse 
party  will  be  required  to  take  notice  of  all 
motions  filed  in  the  cause  on  or  before  the 
Tuesday  immediately  preceding  such  submis- 
sion day.  Notice  shall  be  given  of  all  mo- 
tions filed  after  that  tlm& 

10.  The  clerk  shall  keep  a  motion  docket 
upon  which  shall  be  entered  every  motion  as 
soon  as  filed.  The  motions  shall  be  num- 
bered consecutively  upon  the  docket  and  Ita 
number  shall  be  placed  on  the  motion  it- 
self. 

11.  A  party  who  electa  to  file  in  tills  court 
a  brief  in  addition  to  the  brief  filed  In  the 
court  of  civil  appeals,  shall  comply  as  near 
as  may  be  with  the  rules  prescribed  for 
briefing  causes  In  the  latter  court,  and  shall 
confine  his  briefs  to  the  polnte  raised  in  the 
motion  for  a  rehearing  and  presented  in  the 
application  for  a  writ  of  error. 

12.  When  any  court  of  civil  appeals  shall 
certify  to  this  court  any  question  for  deter- 
mination, or  shall  send  to  this  court  any 
cause  upon  a  certificate  of  dissent,  either 
upon  its  own  motion  or  that  of  any  party, 
the  certificate,  In  either  case,  shall  be  ac- 
companied by  the  briefs  filed  in  the  court  of 
civil  appeals;  and  the  clerk  of  this  court 
shall,  upon  the  receipt  of  the  briefs.  Issue 
notices  to  the  attorneys  whose  names  appear 
thereon  of  the  day  on  which  the  question  ac 
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cause,  as  the  case  may  be,  shall  be  set  down 
for  sabmisslon. 

13.  The  rules  prescribed  for  the  courts  of 
cItU  appeals  as  to  the  custody  of  transcripts, 
the  argument  of  causes,  and  as  to  the  notices 
to  attorneys  of  the  disposition  of  cases  shall 
govern  In  this  court. 

CBRTIFIEID  QUESTIONS, 

14.  When  a  certified  question  from  a  court 
of  civil  appeals  is  presented  to  the  clerk  of 
this  court,  he  will  file  and  docket  it  and  send 
It  at  once  to  the  consultation  room.  If  the 
conrt  should  determine  that  the  question  Is 
not  properly  certified  under  the  statute,  so 
as  to  give  Jurisdiction  to  answer  it,  it  will  be 
dismissed  without  a  hearing.  Otherwise,  It 
win  be  set  down  tor  argument  on  a  day  to 
be  fixed  by  the  court  In  regular  session. 

MANDAMUS. 

15.  Parties  desiring  a  writ  of  mandamus 
from  this  court  are  required  to  cause  the  pe- 
tition therefor  to  be  presented  to  the  clerk 
of  the  court,  accompanied  with  a  motion  that 


the  same  be  filed  and  set  down  for  a  bearing, 
and  also  accompanied  with  such  written  ar- 
gument in  behalf  of  the  motion  as  may  be 
desired.  The  motion  will  be  filed,  and,  to- 
gether with  the  petition  and  argument,  if 
any,  will  be  sent  at  once  to  the  consultation 
room  for  the  action  of  the  court.  If  the 
court  should  be  clearly  of  opinion  that  upon 
the  facts  stated  in  the  petition  the  writ 
should  not  be  awarded,  the  motion  will  be 
denied  by  an  order  made  in  open  court  and 
entered  upon  the  minutes.  Should  the  court 
not  be  of  that  opinion,  an  order  will  be  pass- 
ed and  entered,  requiring  the  petition  to  be 
filed  and  fixing  a  day  for  the  bearing  of  the 
cause.  The  relator  shall  also  file  with  his 
motion  a  bond  with  two  or  more  good  and 
sufilcient  sureties,  to  be  approved  by  the 
clerk  of  this  court,  in  the  sum  of  fifty  dollars, 
or,  in  case  he  be  unable  to  pay  the  costs,  or 
give  security  therefor,  an  affidavit  in  lieu  of 
such  bond.  Such  bond  shall  be  conditioned, 
or  in  case  of  an  affidavit,  the  affidavit  shall 
be  such  as  is  required  by  the  statutes  for 
cost  bonds  or  affidavit  In  lieu  thereof,  in  suits 
In  the  district  court. 


Bxiles  for  the  Courts  of  Civil  Appeals. 


TRANSCRIPTS. 

1.  The  clerks  of  the  courts  of  civil  appeals 
shall  receive  the  transcripts  delivered  and 
sent  to  them,  and  receipt  for  the  same  if  re- 
quired, but  they  shall  not  be  required  to 
take  a  transcript  out  of  the  postofflce,  or  an 
express  office,  unless  the  postage  or  charges 
thereon  be  fully  paid.  Upon  receipt  of  the 
transcript  it  shall  be  the  duty  of  the  clerk  to 
examine  it  in  order  to  ascertain  whether  or 
not.  in  case  of  an  appeal,  notice  of  appeal 
and  a  proper  appeal  bond  or  affidavit  in  lieu 
thereof  (where  bond  is  required)  have  been 
given ;  and  in  case  of  a  writ  of  error,  wheth- 
er or  not  the  citation  in  error  appears  to  have 
been  duly  served,  and  error  bond  or  affidavit 
In  lieu  thereof  (where  such  bond  is  required) 
appears  to  have  been  filed.  If  it  seem  to 
him  that  the  appeal  or  writ  of  error  has  not 
been  duly  perfected  be  shall  note  on  the  tran- 
script the  day  of  its  reception  and  refer  the 
niatter  to  the  court  If,  upon  such  refer- 
ence, the  court  shall  be  of  opinion  that  the 
transcript  shows  that  the  appeal  or  writ  of 
error  has  been  duly  perfected,  they  shall  or- 
der the  transcript  to  be  filed  as  of  the  date 
of  its  reception.  If  not,  they  shall  cause  no- 
tice of  the  defect  to  issue  to  the  attorneys  of 
record  of  the  appellant  or  plaintiff  In  error, 
as  the  case  may  be,  to  the  end  that  they 
may  take  steps  to  amend  the  record,  if  it  can 
be  done,  for  doing  which  a  reasonable  time 
shall  be  allowed.  If  the  transcript  do  not 
show  the  Jurisdiction  of  the  court  and  if 
after  notice  It  be  not  amended,  the  case  shall 
be  dismissed. 


2.  The  clerk  shall  indorse  his  filing  upon 
the  transcript,  of  the  date  of  Its  reception,  if 
it  comes  to  his  bauds  properly  Indorsed, 
showing  who  applied  for  it,  and  to  whom  it 
was  delivered  If  presented  within  ninety 
days  from  the  time  the  appeal  or  writ  of 
error  is  perfected.  But  If  it  comes  to  his 
hands  after  the  said  date,  or  not  so  properly 
indorsed,  he  shall,  without  filing  it,  make  a 
memorandum  upon  it  of  the  date  of  its  re- 
ception, and  keep  it  In  his  office,  subject  to 
the  order  of  the  person  who  sent  It,  or  to  the 
disposition  of  the  court.  Said  transcript 
shall  not  be  filed  until  a  satisfactory  show- 
ing has  been  made  to  the  court  for  its  not 
being  properly  indorsed,  or  for  not  being  re- 
ceived by  the  clerk  in  proper  time;  and  upon 
this  being  done  It  may  be  ordered  by  the 
court  to  be  filed,  upon  such  terms  as  may  be 
deemed  proper,  having  respect  to  the  rights 
of  the  opposite  party. 

3.  Either  party  may  file  the  transcript  for 
which  he  has  applied  to  the  district  clerk, 
and  which  has  been  delivered  to  him;  both 
of  which  facts  must  appear  on  the  transcript 
by  the  indorsement  of  the  district  clerk.  If 
the  Indorsement  shows  that  it  was  applied 
for  by  one  party  and  delivered  to  the  other, 
it  must  be  shown  by  the  Indorsement  of  the 
clerk,  or  otherwise,  to  entitle  it  to  be  prop- 
erly filed  as  the  transcript  of  the  party  to 
whom  it  was  delivered,  and  that  It  was  de- 
livered to  one  by  the  consent  of  the  other, 
as  each  party  has  the  sole  right  to  the  tran- 
script which  he  applied  for  to  be  made  out 
for  Kim;    and  If  It  Is  so  filed  without  that 
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fact  being  shown,  the  court  may  strike  the 
case  from  the  docket  as  improperly  filed, 
upon  its  own  Inspection,  or  upon  motion  of 
the  party  to  whom  the  transcript  belonged. 

4.  If  both  parties  file  transcripts  within 
the  proper  time— which  they  may  do— and 
that  of  the  app^ant  or  plaintiff  in  error  la 
properly  made  and  indorsed,  it  shall  be  re- 
garded by  the  court  as  the  transcript  of  the 
record  in  the  case,  and  the  court  will  grant 
the  appellee  or  defendant  in  error  leave  to 
withdraw  that  filed  by  him  for  bis  own  use. 

6.  If  but  one  party  file  his  transcript  in 
proper  time,  tliat  shall  be  regarded  as  the 
transcript  of  the  record  in  the  case. 

6.  From  the  time  when  the  transcript,  prop- 
erly made  out  and  indorsed,  is  filed,  it  will 
cease  to  belong  to  either  party,  but  will  be- 
come a  record  of  the  court,  subject  to  its 
control  and  diq)08ition. 

7.  Transcripts  in  appeals  from  Judgments 
In  proceedings  in  quo  warranto  shall  be  filed 
In  the  court  of  ciril  appeals  within  twenty 
days  after  appeal  is  perfected,  and  the  first 
Tuesday  following  such  twentieth  day  shall 
be  the  day  for  filing  motions  in  such  cases. 

7a.  If  the  transcript  when  filed  in  the  court 
of  civil  appeals  shall  not  be  Indexed,  as  re- 
quired by  rule  92  of  the  rules  for  the  govern- 
ment of  the  district  courts,  the  court  of  civil 
appeals  may  cause  a  proper  Index  to  be  made 
by  the  clerk  of  their  court,  and  shall  cause 
the  costs  of  the  same  to  be  taxed  against 
the  plaintiff  in  error  or  appellant,  as  the 
case  may  be. 

MOTIONS. 

8.  All  motions  relating  to  informalities  in 
the  manner  of  bringing  a  case  into  court  shall 
be  filed  and  .entered  by  the  clerk  on  the  mo- 
tion docket  at  least  forty-eight  hours  before 
10  o'clock  a.  m.  of  the  day  on  which  "the 
cause  Is  set  for  a  hearing,"  under  section  23 
of  the  act  entitled  "An  act  to  organize  the 
courts  of  civil  appeals,  to  define  their  Juris- 
diction and  powers,  and  to  prescribe  the  mode 
of  procedure  therein,"  approved  April  13, 
1882;  otherwise  the  objection  shall  be  consid- 
ered as  waived  if  it  can  be  waived  by  the  par- 
ty. Such  filing  and  docketing  will  be  suffi- 
cient notice  of  the  motion. 

9.  Motions  to  dismiss  for  want  of  Jurisdic- 
tion to  try  the  case,  and  for  such  defects 
as  defeat  the  Jurisdiction  in  the  particular 
case,  and  can  not  be  waived,  shall  also  be 
made,  filed  and  docketed  at  said  time,  which 
filing  and  docketing  shall  be  notice  cf  the  mo- 
tion: provided,  however,  if  made  afterwards, 
they  may  be  entertained  by  the  court,  after 
such  notice  to  the  opposite  party  as  the  court 
may  deem  proper  to  have  been  given  under 
the  circumstances. 

10.  Motions,  made  either  to  sustain  or  de- 
feat the  Jurisdiction  of  the  court,  dependent 
on  facts  not  apparent  in  the  record  and  not 


ex  officio  known  to  the  court,  must  be  sup- 
ported by  affidavits  or  other  satisfactory  evi- 
dence. 

11.  Motions  for  certiorari  to  perfect  the  rec- 
ord shall  also  be  made  In  the  time  required 
In  rule  8.  They  must  be  accompanied  with 
a  sworn  statement  showing  a  necessity  for 
the  same,  unless  the  record  shows  It,  the  filing 
and  docketing  of  which  shall  be  notice  of  the 
same.  If  made  afterwards,  they  will  be  en- 
tertained only  upan  such  terms  and  upon 
such  notice  as  the  court  may  deem  proper. 
TJuless  reason  appear  to  vary  the  rule,  the 
party  applying,  in  all  cases,  will  be  taxed 
with  the  costs. 

12.  Motions  made  to  postpone  the  case  to 
a  future  day,  or  to  continue  it  until  the  next 
term,  unless  consented  to  by  the  opposite  par- 
ty, shall  be  supported  by  sufficient  cause,  ver- 
ified by  affidavit,  unless  such  sufficient  cause 
Is  apparent  to  tiie  court. 

13.  The  motion  docket  shall  be  called  on 
the  day  of  each  week  next  before  the  day  set 
apart  for  the  submission  of  causes,  whm  the 
motions  filed  and  docketed  according  to  the 
preceding  rules  will  be  in  order  for  submis- 
sion at  the  instance  of  either  party,  and,  if 
not  submitted  then,  may  be  submitted  at  the 
regular  call  of  the  trial  docket,  unless  sooner 
called  up  and  disposed  of. 

14.  The  arguments  of  counsel  upon  all  mo- 
tions shall  be  confined  to  a  brief  explanation 
of  the  grounds  in  the  motion,  so  as  to  make 
them  intelligible  to  the  court,  with  a  reference 
to  the  statutes  and  decisions  relating  thereto, 
unless  further  argument  is  requested  by  the 
court. 

13.  The  clerk,  upon  filing  and  docketing  a 
motion,  will  Indorse  upon  the  motion  its  num- 
ber and  the  number  of  the  case  to  which  It 
I  belongs,  which  shall  also  be  entered  in  the 
I  motion  docket,   together  with  the  attorney's 
!  name  who  makes  the  motion.    Any  opposition 
j  in  the  way  of  answer  to  said  motion  by  the 
I  opp:site  party  may  be  filed,  and  in  like  man- 
ner indorsed  and  noted  In  the  motion  docket, 
and  the  name  of  the  attorney  therein  entered. 

THE  DOCKET. 

16.  The  clerk,  before  the  regular  call  of  the 
trial  docket,  shall  have  the  file  numl>er  in- 
dorsed on  each  transcript.  Where  briefs  have 
been  filed  In  a  case,  the  name  of  the  attorney 
or  attorneys  signed  to  the  brief  shall  be  enter- 
ed by  the  clerk  on  the  trial  docket,  opposite 
the  name  of  the  appropriate  party,  and  that 
shall  indicate  to  the  court  who  appears  for 
such  part.v  in  the  cause. 

17.  The  clerk  shall  not  make  such  entry 
of  an  attorney's  name  until  he  shall  have 
filed  his  briefs;  but  he  shall  permit  any  at- 
torney who  desires  to  make  an  appearance  in 
the  case  before  he  files  his  briefs,  or  without 
filing  them  at  all,  to  place  his  name,  In  his 
own  handwriting,  upon  the  trial  docket,  op- 


Digitized  by  vjOOQIC 


Tm.) 


COURT  RULES. 


XV 


posite  the  name  of  tbe  party  for  wbom  be  ap- 
pears, and  that  shall  be  regarded  by  the  court 
as  ba-ving  whatever  effect  Is  given  to  tbe 
mere  appearance  of  a  party  to  a  case  In  court 
without  brief  filed. 

18.  Tbe  court  will  not  enter  upon  tbe  docket 
tbe  names  of  attorneys  In  a  case,  but  counsel 
desiring  their  names  entered  shall  see  that  It 
is  done  under  the  foregoing  rule  before  tbe 
case  Is  called. 

19.  Ooimsel  desiring  to  call  tbe  attention 
of  the  court  to  a  case  on  the  motion  docket 
or  trial  docket  not  then  called  in  its  regular 
order,  must,  before  doing  so,  provide  himself 
witb  tbe  number  of  the  case  on  the  docket. 

CALUXG  THE  DOCKET. 

20.  Hie  trial  docket  will  be  called  In  regu- 
lar order,  according  to  the  filing  of  the  cases 
as  tbey  stand  thereon,  commencing  with  the 
first  of  those  that  have  not  been  previously 
submitted,  but  tbe  court  shall  not  be  required 
to  take  the  submission  of  a  case  until  the 
bnslneBs  on  hand  will  admit  of  a  prompt 
disposition  after  the  submission  has  been 
taken. 

21.  Upon  tbe  call  of  tbe  trial  docket  for 
tbe  submission  of  cases,  either  party  may 
submit  a  cause  If  it  appears  to  have  been 
properly  prepared  for  submission  on  his  part, 
unless,  for  good  cause,  the  court  shall  post- 
pone the  hearing  to  a  further  day.  or  by 
agreement  of  counsel  to  a  future  day  of  the 
term,  which  will  not  be  done  so  as  to  Inter- 
fere witb  the  business  of  the  court.  This  rule 
is  subject  to  exceptional  cases  given  a  pref- 
erence to  nnder  some  law  or  rule  of  the 
court  and  to  the  action  of  the  court  on  mo- 
tions for  the  postponement  and  continuance 
of  causes. 

PREPARING  A  CAUSE  FOR  SUBMISSION. 

22.  A  cause  will  be  properly  prepared  for 
submission  only  when  a  transcript  of  the 
record  exhibits  a  cause  prepared  for  appeal 
in  accordance  with  the  rules  prescribed  for 
the  government  of  tbe  district  and  county 
courts,  and  filed  in  the  court  under  tbe  rules, 
witb  briefs  of  one  or  of  both  the  parties. 
In  accordance  with  the  rules  for  tbe  govern- 
ment of  the  court. 

23.  Said  record  should  contain  an  assign- 
ment of  errors  as  required  by  the  statute.  If 
U  does  not  the  court  will  not  consider  any 
error  but  one  of  law  that  may  be  apparent 
upon  the  record,  if  the  Judgment  is  one  that 
could  legally  have  been  rendered  In  the  lower 
court  and  affirmed  in  the  appellate  court. 

24.  Tbe  assignment  of  errors  must  distinct- 
ly specify  the  grounds  of  error  relied  on,  and 
a  ground  of  error  not  distinctly  specified,  in 
referenee  to  that  which  Is  shown  in  the  rec- 
ord, or  not  specified  at  all,  shall  be  considered 
as  waived,  ualess  it  be  so  fundamental  as 


that  tbe  court  would  act  upon  it  witbout  an 
assignment  of  errors,  as  mentioned  in  rule  23. 

25.  To  be  a  distinct  specification  of  er- 
ror. It  must  point  out  that  part  of  the  pro- 
ceedings contained  In  tbe  record  in  which 
the  error  Is  complained  of,  in  a  particular 
manner,  so  as  to  identify  it  whether  it  be  the 
rulings  of  tbe  court  upon  a  motion,  or  upon 
any  particular  part  of  the  pleadings,  or  upon 
the  admission  or  the  rejection  of  evidence, 
or  upon  any  other  matter  relating  to  the 
cause  or  its  trial,  or  the  portion  of  the  charge 
given  or  refused,  the  fact  or  facts  In  issue 
which  the  evidence  was  incompetent  or  In- 
sufficient to  prove,  the  insufficiency  of  the 
verdict  or  finding  of  the  Jury,  If  special,  and 
the  particular  matter  In  which  the  Judgment 
is  erroneous  cr  illegal,  with  such  reasonable 
certainty  as  may  be  practicable,  in  a  succinct 
and  clear  statement  considering  the  matter 
referred  to. 

26.  Assignments  of  error  which  are  ex- 
pressed only  in  such  general  terms  as  that 
the  court  erred  in  Its  rulings  upon  tbe  plead- 
ings, when  there  are  more  than  one,  or  in  Its 
charge,  when  there  are  a  number  of  charges, 
or  tbe  verdict  Is  contrary  to  law,  or  to  the 
charge  of  tbe  court,  and  tbe  like,  witbout  re- 
ferring to  and  Identifying  the  proceeding, 
will  not  be  regarded  by  the  court  as  a  com- 
pliance with  tbe  statute  requiring  tbe 
grounds  to  be  distinctly  spedfled,  and  will 
be  considered  as  a  waiver  of  errors,  the 
same  as  if  no  assignment  of  errors  had  been 
attempted  to  be  filed. 

27.  In  cases  submitted  to  the  Judge  upon 
the  taw  and  facts,  the  assignments  of  error 
shall  be  governed  by  tbe  same  rules  as  In 
other  cases,  and  tbe  party  desiring  to  appeal 
should,  as  a  predicate  for  specific  assign- 
ments of  error,  request  the  Judg,e  to  state  in 
writing  the  conclusions  of  fact  found  by  bim 
separately  from  tbe  conclusions  of  law.  And 
In  agreed  cases  under  the  statute  the  fore- 
going rules  as  to  assignments  of  error  shall 
be  compiled  with  as  far  as  practicable. 

28.  There  will  be  no  assignments  of  error 
allowed  in  the  appellate  court  when  none  has 
been  filed  in  the  lower  court  unless  by  con- 
sent of  parties. 

BRIEFS. 

29.  The  appellant  or  plaintiff  in  error.  In 
order  to  prepare  properly  a  case  for  submis- 
sion when  called,  shall  have  filed  a  brief  of 
the  points  relied  on  In  accordance  with  and 
confined  to  the  distinct  specifications  of  er- 
ror (which  assignments  shall  be  copied  in  the 
brief)  and  to  such  fundamental  errors  of  law 
as  are  apparent  upon  tbe  record,  each  ground 
of  error  being  separately  presented  under 
the  proper  assignment;  and  each  assignment 
not  so  copied  and  accompanied  with  its  ap- 
propriate propositions  and  statements,  shall 
be  regarded  as  abandoned.  The  assignments 
as  presented  in  the  brief  shall  be  numbered 
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from  the  flrat  to  the  last  In  their  consecutive 
order;  but  It  Is  not  required  that  they  shall 
be  presented  In  the  order  In  which  they  ap- 
pear in  the  original  assignment  of  errors  filed 
in  the  office  of  the  clerk  of  the  trial  court, 
and  the  numbers  of  such  original  assignments 
may  be  disregarded. 

30.  The  appellant  or  plaintiff  in  error,  in 
preparing  his  brief,  shall  make  a  prelim- 
inary statement  in  general  terms  of  the  na- 
ture and  result  of  the  suit,  such,  for  example, 
as  the  following:  "This  was  an  action  of 
trespass  to  try  title,  which  was  brought  by 
the  appellant  against  the  appellee  and  in 
which  judgment  was  rendered  for  the  defend- 
ant" This  may,  at  the  option  of  counsel  for 
the  appellant  or  plaintiff  In  error,  be  fol- 
lowed by  a  brief  statement  of  the  case  and 
such  other  matters  as  may  be  deemed  proper 
as  an  introduction  to  the  assignments  of  er- 
ror. Then  shall  follow  the  assignments. 
Each  point  under  each  assignment  shall  be 
stated  as  a  proposition  unless  the  assignment 
itself  may  sufHclently  disclose  the  point,  in 
which  event  it  shall  be  sufficient  to  copy  the 
assignment. 

31.  To  each  of  said  propositions  there  shall 
be  subjoined  a  brief  statement,  In  substance, 
of  such  proceedings,  or  part  thereof,  contain- 
ed in  the  record,  as  will  be  necessary  and 
sufficient  to  explain  and  support  the  propo- 
sition, with  a  reference  to  the  pages  of  the 
record.  This  statement  must  be  made  faith- 
fully. In  reference  to  the  whole  of  that  which 
Is  in  the  record  having  a  bearing  upon  said 
proposition,  upon  the  professional  responsibil- 
ity of  the  counsel  who  makes  it,  and  without 
Intermixing  with  it  arguments,  reasons,  con- 
clusions, or  inferences.  But  an  argument 
bearing  only  on  the  propositions  submitted 
may  follow  each  statement.  But  it  shall  be 
neither  necessary  nor  proper  to  repeat  in 
sdch  statement  what  has  already  been  pre- 
sented in  the  general  preliminary  statement 
required  by  the  preceding  rule.  It  shall  be 
sufficient  in  such  case  to  refer  to  such  pre- 
liminary statement  by  the  page  or  pages  of 
the  brief  on  which  the  particular  matter  is 
found. 

32.  The  propositions,  if  more  than  one  under 
one  ground  of  the  assignment,  shall  refer  to 
It,  and  be  stated  separately. 

33.  In  a  proposition  relating  to  the  error  of 
the  court  in  overruling  a  motion  for  a  new 
trial  or  to  arrest  the  Judgment,  In  which  there 
are  several  grounds,  the  particular  ground 
or  grounds  should  be  referred  to  with  the 
appropriate  explanation;  and  If  the  same 
grounds  of  error  have  been  presented  in  other 
propositions.  It  will  be  unnecessary  to  re- 
peat them. 

34.  In  propositions  relating  to  fundamental 
errors  of  law  apparent  upon  the  record, 
enough  must  be  stated  to  make  the  error 
of  taw  which  pervades  the  case  obviously  ap- 
parent, without  requiring  the  court  to  search 


through  the  record  to  find  errors,  which  tUcy 
will  not  do  unless  properly  i>ointed  out.  if 
the  Judgment  is  one  which  the  trial  court  is 
competent  to  render  in  such  a  case. 

XS.  When  the  assignments  of  error  are  nu- 
merous, counsel  should  [H-esent  propositions 
on  those  which  are  most  important  in  the 
determination  of  the  case,  waiving  those 
that  cannot  control  the  result  of  the  decision 
in  this  court,  among  which  may  be  classed 
those  involving  questions  of  fact,  wherein 
the  evidence  is  so  prqionderating,  or  so  con- 
flicting, as  tliat  the  court,  under  well-estab- 
lished rules  of  decision,  would  not  set  aside 
the  verdict  of  the  Jury  or  Judgment  of  the 
court  upnn  them. 

36.  There  should  be  annexed  to  each  prop- 
osition, with  Its  statement,  and  at  the  end 
of  It,  a  reference  simply  to  the  authorities 
relied  on,  if  any,  in  support  of  It,  In  the 
following  order,  to  wit:  The  statutes  and 
decisions  of  this  state;  the  statutes  and  de- 
cisions of  the  United  States,  if  they  are  ap- 
plicable to  the  case;  elementary  authorities; 
other  decisions  In  the  American  and  English 
courts.  In  citing  decisions,  those  most  near- 
ly in  point  should  be  cited  first,  and  they 
should  not,  usually  at  least,  be  so  numerous 
as  to  require  a  waste  of  time  in  their  exam- 
ination. 

37.  The  brief  of  the  parties,  framed  In  ac- 
cordance with  these  rules,  must  be  signed 
by  the  party  or  his  counsel;  and  If  by  coun- 
sel, it  shall  appear  far  and  on  behalf  of  what 
party  or  parties,  by  name.  It  Is  signed;  and 
the  copies  thereof  filed  In  the  appellate  court 
shall  be  plainly  written  or  printed,  and  If 
it  covers  more  than  eight  pages  of  foolscap, 
they  shall  be  prlnte<l. 

.'18.  Such  brief  may  be  amended  by  a  cita- 
tion of  additional  authorities  to  the  respec- 
tive points  or  propositions  made  in  it,  which 
must  be  filed  and  notice  of  it  given  to  the 
counsel  for  the  opposite  party.  If  In  attend- 
ance, one  day  before  the  case  is  called.  No 
other  amendment  to  the  brief  shall  be  allow* 
ed  by  the  court,  unless  It  Is  or  can  be  done 
without  injustice  or  unreasonable  inconven- 
ience being  thereby  imposed  on  the  other 
party. 

39.  The  failure  of  appellant  or  plaintiff  In 
error  to  file  an  assignment  of  errors  and 
briefs  in  the  lower  court,  and  in  the  appel- 
late court  in  the  time  and  in  the  manner  pre- 
scribed by  law  and  by  the  rules,  shall  be 
ground  for  dismissing  the  appeal  or  writ  of 
error  for  want  of  prosecution,  by  motion 
made  by  appellee  or  defendant  in  error,  as 
other  motions  under  rule  8,  unless  good 
cause  Is  shown  why  it  was  not  done  in  the 
time  and  manner  as  prescribed,  and  that 
they  have  been  filed  at  such  time  and  under 
such  circumstances  as  that  the  appellee  or 
defendant  in  error  has  reasonably  not  suffered 
any  material  injury  In  the  defense  of  the  case 
in  the  appellate  court.    In  deciding  said  mo- 
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tton,  the  court  will  give  sucb  direction  to  the 
ca«e  as  will  cause  the  least  Inconvenience 
or  damage  from  such  failure  so  far  as  prac- 
ticable. 

40.  When  It  shall  be  found  that  the  rules 
prescribed  for  the  preparation  of  a  case  for 
submission  have  been  fully  compiled  with  by 
the  appellant  or  plalntlfT  in  error,  the  court 
will.  In  its  discretion,  regard  this  brief  as  a 
proper  presentation  of  the  case,  without  an 
examination  of  the  record  as  contained  in 
the  transcript,  and  may  found  its  decision 
thereon,  unless  the  appellee  or  defendant  in 
error  shall,  by  the  time  of  calling  of  the  case, 
file  in  the  appellate  court  copies  of  bis  brief, 
to  be  there  kept  with  the  transcript,  con- 
taining his  objections,  succinctly  and  defi- 
nitely, to  the  grounds  of  error  as  presented 
In  the  propositions  of  appellant  or  plaintiff 
in  error  in  his  brief,  taking  up  each  of  them 
in  order,  and  stating  such  other  matters  con- 
tained in  the  record,  in  the  mode  prescribed 
for  appellant  and  plaintiff  in  error,  as  may 
sustain  his  objection  to  each;  to  which  may 
be  added  propositions  of  his  own,  supported 
by  like  statements  of  what  is  In  the  record, 
so  as  to  present  his  view  of  the  case,  citing 
the  proceedings  in  the  transcript,  with  the 
pages,  when  practicable,  to  which  he  refers 
in  bis  statement 

41.  Whatever  of  the  statements  of  the  ai>- 
pellant  or  plaintiff  in  error  in  his  brief  Is 
not  contested,  will  be  considered  as  acqui- 
esced in.  To  each  of  his  said  objections  or 
propositions  may  be  annexed  bis  authorities, 
cited  in  the  order  indicated  for  the  brief  of 
appellant  or  plaintiff  in  error. 

41a.  On  or  before  the  day  fixed  for  the  hear- 
ing of  the  cause  as  prescribed  by  section  23 
of  the  act  hereinbefore  referred  to,  and  be- 
fore the  opening  of  the  court,  four  copies 
of  the  brief  of  each  of  the  parties  required 
to  be  filed  in  the  office  of  the  clerk  of  the 
trial  courtr  shall  be  filed  with  the  papers  In 
the  cause  In  the  office  of  the  clerk  of  the 
court  of  cItU  appeals. 

42.  When  appellant  or  plaintiff  In  error 
has  failed  to  prepare  the  case  for  submis- 
sion, by  the  omission  of  what  is  required  aft- 
er bond  or  affidavit  filed  for  appeal  and  for 
writ  of  error  with  citation  served,  the  ap- 
pellee or  defendant  In  error,  before  the  call 
of  the  case,  may  file  In  the  appellate  court  a 
brief  In  the  manner  required  of  the  appel- 
lant or  plaintiff  In  error,— except  that  his 
propositions  will  be  shaped  so  as  to  show 
the  correctness  of  the  Judgment, — which  the 
conrt  may,  in  its  discretion,  regard  as  a  cor- 
rect presentation  of  the  case,  without  exam- 
ining the  record  further  than  to  see  that  the 
Judgment  is  one  that  can  be  affirmed  upon 
the  view  of  the  case  as  presented  by  appel- 
lee or  defendant  In  errof.  The  appellee  or  de- 
fendant in  error  shall  be  entitled  to  the  cus- 
tody of  the  transcript  after  it  is  filed  in  the 
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appellate  court,  for  the  purpose  of  prepar- 
ing his  brief. 

43.  The  appellee  or  defendant  in  error 
may  submit  the  record  upon  a  suggestion  of 
delay,  upon  making  a  brief  statement  of  the 
character  of  the  suit  the  proceedings  there- 
in, and  the  Judgment  rendered,  which  will 
be  required  in  every  case  of  such  submission 
when  appellant  or  plaintiff  in  error  has  filed 
no  brief.  If  this  is  done  in  a  case  properly 
prepared  for  submission  by  appellant  cr 
plaintiff  in  error,  it  will  be  considered  an  ac- 
quiescence in  the  statement  of  appellant  or 
plaintiff  in  error,  in  his  brief,  as  to  the  con- 
tents of  the  record,  and  as  merely  a  denial 
of  the  legal  consequences  contended  for  by 
the  appellant  or  plaintiff  in  error,  unless  the 
appellee  or  defendant  in  error  shall  also  file 
n  brief,  as  heretofore  provided,  which  he 
may  do.  If  the  appellant  or  plaintiff  In  error 
has  not  prepared  the  case  for  submission, 
the  record  will  be  examined  sufficiently  to 
ascertain  that  It  is  or  is  not  properly  a  delay 
case,  and  if  found  to  be  a  plain  case  of  de- 
lay, it  will  be  acted  on  as  such;  but  if  not, 
it  will  be  reversed  or  referred  back  for  a 
brief,  or  brief  and  argument,  on  one  or  both 
sides,  as  may  be  directed.  In  deciding  un- 
der this  rule,  where  the  case  has  not  been 
prepared  for  submission  by  the  appellant  or 
plaintiff  in  error,  the  court  will  be  required 
to  look  only  to  the  substantial  merits  as  they 
may  appear  In  the  record. 

44.  When  affirmance  Is  asked  upon  certifi- 
cate filed,  there  need  be  nothing  more  than  a 
request  for  affirmance,  signed  by  the  party 
or  his  counsel.  It  shall  not  be  submitted 
sooner  than  one  week  after  being  filed.  If  the 
court  should  be  in  session  that  length  of 
time.  The  appellee  or  defendant  in  error 
may  be  heard  on  a  motion  to  dismiss  the  cer- 
tificate, or  on  a  motion  to  file  the  transcript  of 
the  record,  or  on  a  motion  to  set  aside  the 
Judgment  rendered,  as  In  other  cases  of  re- 
hearing. 

DEFECTIA'E  BRIEFS. 

45.  In  all  cases  wherein  the  brief  or  briefs 
are  found  insufficient  either  in  a  proper 
presentation  of  the  facts  or  proceedings  In 
the  case,  or  In  the  reference  to  the  authori- 
ties, so  as  to  enable  the  court  to  decide  the 
case,  the  court  may  set  aside  the  submission 
and  refer  It  back,  with  such  orders  for  post- 
ponement, filing  of  briefs,  reference  to  au- 
thorities, by  one  or  both  parties,  and  rear- 
gumcnt,  'nTltten  or  oral,  as  may  be  deemed 
proper.  If,  however,  one  party  has  fully 
complied  with  the  rules,  and  has  filed  a  sat- 
isfactory brief  that  will  enable  the  court  to 
decide  the  case,  and  the  other  party  is  in 
default  and  has  not  filed  a  satisfactory  brief 
in  accordance  with  the  rules,  the  court  may. 
In  its  discretion,  disregard  the  latter  party's 
brief,  as  If  not  filed  in  the  case,  and  act  up- 
on that  alone  which  has  been  filed  in  accord- 
ance with  the  rules. 
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AGREEMENTS  OF  COUNSEL. 

46.  All  agreements  of  parties  or  their 
counsel  relating  either  to  the  merits  or  con- 
dnct  of  the  case  in  the  court,  or  In  reference 
to  a  waiver  of  any  of  the  requirements  pre- 
scribed by  the  rules,  looking  to  the  proper 
preparation  of  an  appeal  or  writ  of  error  for 
a  submission,  shall  be  in  writing,  signed  by 
the  parties  or  their  counsel,  and  filed  with 
the  transcript  or  be  contained  In  it  and,  to 
the  extent  that  such  agreement  may  vary 
the  regular  order  of  proceeding,  shall  be 
subject  to  such  orders  of  the  court  as  may 
be  necessary  to  secure  a  proper  preparation 
for  a  submission  of  the  case. 

ARGUMENTS  OF  COUNSEL. 

47.  When  the  case  is  properly  prepared 
Tor  submission,  any  party  who  has  filed 
briefs  In  accordance  with  the  rules  prescrib- 
ed therefor  may,  upon  the  call  of  the  case 
for  submission,  submit  an  argument  to  the 

«ourt,  either  oral  or  plainly  written  or  print- 
ed, which.  If  written  or  printed,  may  be  left 
on  file  with  the  transcript,  copies  of  which 
need  not  be  furnished  unless  printed. 

48.  The  arguments  must  be  upon  the  dis- 
puted points,  whether  of  law  or  fact.  In  sup- 
port of  the  propositions  relied  on,  on  one  side, 
and  objections  and  counter  propositions  on 
the  other,  and  It  must  be  confined  to  them, 
avoiding  any  reference  or  comment  upon  po- 
sitions taken  in  the  trial  court,  or  to  other 
extraneous  matters  not  Invwlved  In  or  per- 
taining to  that  which  is  found  in  the  rec- 
ord. 

49.  In  referring  to  statutes,  that  part  di- 
rectly l>earlng  upon  or  relevant  to  the  posi- 
tion, should  be  read  at  the  bar,  or  stated  in 
the  written  or  printed  arguments,  and  In  cit- 
ing elementary  books  or  decisions  of  courts, 
the  principle  should  be  stated,  or  so  much 
fihould  be  read  or  stated  as  bears  directly 
on  or  tends  to  maintain  the  proposition  for 
which  It  is  cited  In  the  brief. 

50.  After  the  case  has  been  presented  to 
the  court  by  such  explanation  as  may  be 
necessary,  each  side  may  be  allowed  an  hour 
In  argument  at  the  bar,  with  twenty  minutes 
more  in  conclusion  by  the  appellant;  and, 
After  being  so  presented,  if  the  magnitude  or 
Importance  of  the  case  or  the  dIflSculty  of 
the  questions  seem  to  require  it,  a  longer 
time  may  be  allowed.  Not  more  than  two 
counsel  on  each  side  will  be  heard,  except 
upon  leave  of  the  coiu-t. 

51.  If  counsel  for  but  one  party  has  filed 
liriefs,  an  argument  by  him  may  be  allowed, 
conformably  to  the  preceding  rules,  as  near- 
ly as  practicable,  under  the  direction  of  the 
«ourt 

52.  Counsel  who  argue  a  case  at  the  bar 
will  be  expected  to  be  able  to  answer  ques- 
tions propounded  by  the  members  of  the 
<:ourt,  relating  to  the  matters  contained  in 


the  record,  and  to  the  laws  or  authorities 
cited  In  the  argument. 

53.  Should  it  be  apparent,  during  the  prog- 
ress of  the  trial,  or  afterwards,  that  the  case 
has  not  been  properly  prepared,  as  shown  in 
the  transcript,  or  properly  presented  in  the 
brief  or  briefs,  or  that  the  law  and  author- 
ities have  not  been  properly  cited,  which  will 
enable  the  court  to  decide  the  case,  it  may 
decline  to  receive  the  submission,  or,  if  re- 
ceived, may  set  It  aside  and  make  such  or- 
ders as  may  be  necessary  to  secure  a  more 
satisfactory  submission  of  the  case;  or  should 
it  appear  to  the  court  after  the  submission 
of  the  cause,  that  the  statement  of  facts 
has  been  prepared  in  violation  of  the  rules, 
the  court  may  require  the  plalntifF  in  error  or 
appellant  to  furnish  four  printed  copies  of 
sucli  statement  of  facts,  and  upon  his  failure 
to  do  so  may  disregard  it  If  the  violation 
of  the  rule  be  fiagrant,  the  court  may  disre- 
gard the  statement  of  facts  altogether,  un- 
less counsel  for  the  appellant  or  plaintiff  in 
error  shall  make  it  appear  by  affidavit  or 
othenvlse,  that  he  prepared  a  statement  giv- 
ing what,  in  his  opinion,  he  deemed  a  fair 
presentation  of  the  evidence,  prepared  in  ac- 
cordance with  the  rules,  and  that  he  was 
unable  to  get  it  agreed  to  or  approved.  But 
should  comisel  for  appellant  or  plaintiff  in 
error  show  that  he  has  used  due  diligence  to 
have  a  proper  statement  of  facts  signed  and 
approved,  and  that  the  statement  of  facts  as 
prepared  Is  the  result  of  the  fault  of  the 
counsel  for  the  opposite  party,  such  as  his 
failure  or  refusal  to  agree  to  a  proi>er  state- 
ment presented  to  him,  the  costs  of  printing 
the  statement.  If  ordered,  shall  be  taxed 
against  the  appellee,  or  defendant  in  error, 
as  the  case  may  be. 

53a.  If  after  the  submission  of  the  cause 
the  court  find  that  the  transcript  is  not  pre- 
pared as  required  by  the  rules,  and  that  it 
contains  matter  which  should  not  have  been 
incorporated  therein,  the  court  may  in  their 
discretion  decline  to  proceed  further  with  the 
case,  until  the  appellant  or  plaintiff  in  er- 
ror presents  a  copy  of  the  transcript  from 
which  all  foreign  matters  have  been  omitted, 
and  the  court  may  in  addition  thereto,  re- 
quire that  such  copy  shall  be  printed,  and 
in  case  of  the  failure  of  such  party  to  com- 
ply with  the  court's  order  within  a  reason- 
able time,  to  be  specified  In  such  order,  the 
case  shall  be  dismissed. 

34.  When  a  case  has  been  properly  pre- 
pared for  submission,  and  a  satisfactory 
oral  argument  has  been  made,  the  court  will 
promptly  announce  its  judgment,  if  practica- 
ble, at  the  next  succeeding  session  of  the 
court,  and,  when  deemed  necessary,  deliver  a 
written  opinion,  if  not  then,  at  some  other 
time  during  the  term  of  the  court 

CUSTODY  OF.  TRANSCRIPT. 

55.  Neither  the  transcript  nor  any  of  the 
papers  in  a  case  shall  be  withdrawn  froai 
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the  custody  of  the  cler^,  nor  taken  from  his 
office  or  the  court  room  without  a  receipt 
left  therefor. 

56.  Cases,  while  under  submission,  either 
on  the  merits  of  the  appeal  or  on  motion,  are 
no  longer  under  the  control  of  the  attorneys; 
and,  while  so  under  submission,  the  cleric 
will  not  let  the  transcript  of  such  cases  go 
out  of  his  office,  except'  on  the  order  of  one 
of  the  Justices  of  the  court  While  not  un- 
der submission,  either  before  submission  or 
after  decision,  the  parties  or  their  attor- 
neys may,  by  complying  with  rules  55  and 
(iO,  obtain  possession  of  the  transcript;  pro- 
Tided,  however,  that  when  a  case  has  been 
decided  upon  the  merits  of  the  appeal,  no 
one,  except  the  losing  party  or  his  attor- 
ney, shall  be  allowed  to  take  the  transcript 
out  of  the  clerk's  office  until  after  said  party 
has  filed  his  motion  for  a  rehearing,  or  until 
after  the  time  for  filing  such  motion  has  ex- 
pired. 

57.  Original  papers  sent  up  with  the  tran- 
script by  order  of  the  trial  court  for  the  In- 
spection of  the  appellate  court  will  be  re- 
tained In  the  office,  and  will  not  be  allowed 
to  go  out  of  the  custody  of  the  clerk,  except 
by  order  of  one  of  the  Justices  of  the  court, 
which  order  must  I>e  filed  with  the  papers 
of  the  cause. 

58.  The  clerk  shall  furnish  the  parties  and 
counsel  with  an  opportunity,  when  reasoii!- 
ably  applied  to  for  that  purpose,  to  Inspect 
the  records,  judgments,  papers,  opinions, 
books  and  dockets  in  his  office  in  which  they 
may  be  Interested;  but  he  shall  not  be  re- 
quired to  permit  copies  thereof  to  be  taken 
without  his  consent.  He  shall  upon  tender 
of  reasonable  compensation  give  certlQed 
copies  of  the  records  of  his  office. 

59.  The  clerk  shall  be  responsible  for  ev- 
ery transcript  or  other  paper,  in  a  cause,  that 
is  missing  from  his  office,  imless  he  can 
produce  the  receipt  of  an  attorney  for  the 
same,  or  otherwise  show,  by  satisfactory 
evidence,  that  some  one  took  it  from  his  cus- 
tody, or  from  the  court  room,  without  his 
consent,  or  tliat  said  transcript  had  passed 
Into  the  hands  of  one  of  the  Justices  of  the 
court,  and  had  not  been  returned  to  bis  cus- 
tody. 

tX).  No  attorney  shall  take  or  suffer  to  be 
taken,  any  transcript  or  other  paper  for 
which  be  has  receipted  out  of  the  reach  of 
the  court  so  that  It  can  not  be  produced  In 
court  or  In  the  clerk's  office  when  it  is  need- 
ed. 

61.  The  reporter  shall  have  access  to  the 
minutes  and  Judgments  of  the  court,  and 
shall  have  custody  of  the  transcripts,  briefs 
and  opinions  so  long  as  may  be  necessary  to 
discharge  his  duties  as  reporter. 


62.  In  all  cases  In  which  appeals  or  writs 
of  error  are  dismissed^  the  appellant,  or  par- 
ty filing  the  transcript,  without  further  leave 
of  the  court,  shall  have  the  right  to  with- 
draw the  transcript,  unless  it  contains  origi- 
nal papers  belonging  to  an  adverse  party.  In 
which  event  leave  of  court  shall  be  had  be- 
fore such  original  papers  are  withdrawn. 

REHEARING  IX  THE  COURTS  OP  CIVIL 
APPEALS. 

63.  Motions  for  rehearing  shall  be  made 
and  conducted  strictly  in  accordance  with 
the  statute,  which  describes  the  manner  of 
this  proceeding. 

64.  Where  a  court  of  civil  appeals  adjourns 
for  the  term  within  less  than  fifteen  days 
after  the  rendition  of  Judgment,  the  Issuance 
of  the  mandate  shall,  unless  otherwise  or- 
dered, be  withheld  until  the  exphratlon  of 
said  period;  and  If,  within  that  period,  an 
application  for  rehearing  shall  be  presented 
to  the  clerk  of  the  court  at  that  place,  tbe 
issuance  of  mandate  shall  be  further  with- 
held to  await  the  action  of  the  court  on  said 
application. 

65.  Upon  the  rendering  of  the  Judgment  in 
tlie  court  of  civil  appeals,  as  well  as  upon 
the  making  of  an  order  overruling  the  mo- 
tion for  a  rehearing,  the  clerk  shall  imme- 
diately give  notice  by  postal  card  to  the  at- 
torneys of  the  respective  parties  of  the  dis-. 
position  made  of  the  cause  or  of  the  mo- 
tion, as  the  case  may  be,  for  which  service 
he  shall  tax  the  usual  fee  as  a  part  of  the 
costs  In  the  case.  But  the  mailing  of  such 
notices  shall  not  relieve  the  parties  of  the 
responsibility  of  taking  notice  of  the  dispo- 
sition of  the  cause  or  motion,  and  the  fail- 
ure to  receive  a  notice  so  mailed  shall  be  no 
excuse  for  delay  in  taking  such  future  ac- 
tion as  may  be  desired  in  reference  to  tlie 
case  within  the  time  prescribed  by  tbe  stat- 
utes and  rules. 

66.  Upon  the  presentation  to  him  of  an 
application  for  a  writ  of  error,  the  clerk  of 
the  court  of  civil  appeals  shall  withhold  the 
mandate  until  properly  advised  of  the  dispo- 
sition of  the  case  by  the  supreme  court 

67.  Whenever  a  court  of  civil  appeals  shall 
decide  any  question  which  may  come  before 
it  for  determination  and  shall  deliver  a  writ- 
ten opinion  thereon,  and  shall,  upon  a  mo- 
tion for  a  rehearing  or  upon  their  own  mo- 
tion, certify  such  question  for  the  decision 
of  the  supreme  court,  the  original  opinion  or 
a  copy  thereof,  as  well  as  a  copy  of  the 
briefs  of  counsel  on  file  In  such  court,  shall 
accompany  the  certificate  sent  up  to  the 
court.  If  tlie  original  opinion  be  sent  up,  it 
shall  be  the  duty  of  the  clerk,  when  he  sends 
down  the  answer  to  the  question,  to  accom- 
pany the  same  with  such  original  opinion. 
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Bules  for  the  Court  of  Criminal  Appeals. 


1.  Tbe  clerks  of  the  court  of  criminal  ap- 
peals sball  be  goyemed  by  the  rules  appli- 
cable to  the  /:lerks  of  the  court  of  dvU  ap- 
peals, except  where  a  different  rule  may  be 
prescribed  by  statute. 


2.  Tbe  rules  governing  motions,  arguments 
of  counsel  and  applications  for  certiorari  to 
complete  the  record  as  prescribed  for  tbe 
courts  of  civil  appeals  shall  apply  to  tbe 
court  of  criminal  appeals. 


Rules  for  the  District  and  County  Courts. 


PLEADINGS. 

1.  The  pleadings  in  the  district  and  county 
courts  shall,  as  prescribed  by  statute,  be  by 
petition  and  answer. 

2.  Pleadings,  with  the  exception  of  those 
presenting  issues  of  law,  must  be  a  state- 
ment of  facts,  in  contradistinction  to  a  state- 
ment of  evidence,  of  legal  conclusions,  and 
of  arguments.  Facts  are  adequately  repre- 
sented by  terms  and  modes  of  expression 
wrought  out  by  long  judicial  experience,  per- 
petuated in  books  of  forms,  in  law  and  equi- 
ty, which,  though  not  authoritatively  requi- 
site, may  generally  be  adopted  as  safe  guides 
in  pleadings.  In  case  of  a  violation  of  this 
rule,  to  such  an  extent  as  to  produce  con- 
fusion, uncertainty  and  unnecessary  length  in 
pleading,  tbe  court  may  require  the  matter 
set  up  to  be  repealed,  so  as  to  exclude  the 
superfluous  parts  of  it  from  tbe  record. 

THE  PETITION. 

3.  Tbe  petition  of  plaintiff  shall  consist  of 
an  original  petition,  and  sucb  supplemental 
petitions  as  may  be  necessary  in  the  course 
of  pleading  by  the  parties  to  the  suit,  to  en>- 
able  the  philntlff  to  state  all  the  facts  pre- 
senting his  canse  of  action,  and  sucb  other 
facts  as  may  be  required  to  rebut  the  facts 
that  may  be  set  up  in  the  original  and  sup- 
plemental answers,  as  pleaded  by  the  de- 
fendant. The  original  petition  and  the  sup- 
plemental petitions  shall  be  indorsed,  so  as 
to  show  tiieir  respective  positions  In  the  pro- 
cess of  pleading,  as  "original  petition," 
"plaintiff's  first  supplemental  petition," 
"plaintiff's  second  supplemental  petition," 
and  so  on,  to  be  successively  numbered,  nam- 
ed, and  indorsed. 

ORIGINAL  PETITION. 

4.  The  plaintiff,  in  tbe  original  petition,  in 
addition  to  the  names  and  residences  of  the 
parties  and  the  relief  sought,  may  state  all 
of  bis  facts,  so  as  to  present  together  differ- 
ent combinations  of  facts,  amounting  to  a 
cause  or  causes  of  action,  as  has  been  tbe 
usual  practice,  or  he  may  state  the  cause  or 
causes  of  action  In  several  different  counts, 
each  within  itself  presenting  a  combination 
of  facts,  specifically  amounting  to  a  single 
cause  of  action,  which,  when  so  drawn,  shall 


be  numbered,  so  that  an  issue  may  be  formed 
on  each  one  by  the  answer. 

PLAINTU'PS  SUPPLEMENTAL  PETI- 
TION. 

5.  The  plalntUTs  supplemental  petitions 
may  contain  exceptions,  general  denials  nuil 
the  allegations  of  new  facts  not  before  al- 
leged by  him,  in  reply  to  those  which  bare 
been  alleged  by  the  defendant. 

THE  ANSWER. 

6.  The  answer  of  defendant  shall  consist 
of  an  original  answer,  and  such  supplencien- 
tal  answers  as  may  be  necessary,  la  the 
course  of  pleading  by  the  parties  to  the  suit, 
to  enable  the  defendant  to  state  all  of  the 
exceptions  and  facts,  presenting  his  defense, 
as  contained  in  bis  original  answer,  or  his 
cross  action,  if  one  be  set  up  in  the  original 
answer,  and  such  other  facts  as  may  be  re- 
quired to  rebut  the  facts  that  may  be  stated 
in  tbe  original  and  supplemental  petitions  as 
pleaded  by  the  plaintiff.  The  original  an- 
swer and  tbe  supplemental  answers  shall  be 
Indorsed,  so  as  to  show  their  respective  po- 
sitions In  the  process  of  pleading,  as  "origi- 
nal answer,"  "defendant's  first  supplemental 
answer,''  "defendant's  second  supplemental 
answer,"  and  so  on,  to  be  successively  num- 
bered, named  and  indorsed. 

ORIGINAL  ANSWER. 

7.  Tbe  original  answer  may  consist  of 
pleas  to  the  Jurisdiction,  in  abatement,  of 
privilege,  or  any  other  dilatory  pleas;  of 
exceptions,  general  and  special;  of  general 
denial,  and  any  other  facts  in  defense  by 
way  of  avoidance  or  estoppel,  the  same  being 
pleaded  in  tlie  due  order  of  pleading,  as  re- 
quired by  statute;  and  it  may  present  a  cross 
action,  which  to  that  extent  will  place  de- 
fendant in  the  attitude  of  a  plaintiff.  Facts 
in  avoidance  and  estoppel  may  be  stated  to- 
gether, or  in  several  special  pleas,  each  pre- 
senting a  distinct  defense,  and  numbered  so 
as  to  admit  of  separate  issues  to  be  formed 
on  them. 

SUPPLEMENTAL  ANSWERS. 

8.  The  defendant's  supplemental  answers 
may  contain  exceptions,  general  denial,  and 
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tbe  aUegatlonB  of  new  facts,  not  before  al- 
leged by  bim.  In  reply  to  that  wbich  has 
been  alleged  by  tbe  plaintiff. 

9.  Tlie  original  petition,  first  supplemental 
petition,  second  supplemental  petition,  and 
every  other,  shall  each  be  contained  in  one 
Instrument  of  writing,  and  so  with  the  orig- 
inal answer  and  each  of  tbe  supplemental 
answers. 

IOl  Elacb  supplemental  petition  or  answer, 
made  by  either  party,  shall  be  a  response 
to  the  last  preceding  pleading  by  the  other 
party,  and  shall  not  repeat  the  facts  for- 
merly pleaded  further  than  is  necessary  as 
an  introduction  to  that  which  is  stated  in 
tbe  pleading  then  being  drawn  up.  These 
instroments,  to  wit,  the  original  petition 
and  Its  several  suppl^nents,  and  the  orig- 
inal answer  and  its  several  supplements, 
shall,  respectively,  constitute  separate  and 
distinct  parts  of  the  pleadings  of  each 
party;  and  the  position  and  Identity,  by  num- 
ber and  name,  with  the  indorsement  of  each 
instrument,  shall  be  preserved  throughout 
the  pleadings  of  either  party. 

11.  Each  party  who  flies  a  supplement  of 
any  number  (as  first,  second,  third  and  so 
on)  shall  give  notice  thereof  by  asking  leave 
of  the  court,  and  filing  the  same  amongst 
the  papers  of  the  cause,  with  the  appro- 
priate indorsement  thereon,  indicating  Its 
numbtf  and  name. 

AMENDMENT. 

12.  An  amendment  may  be  made  by  ei- 
ther party,  upon  leave  of  tbe  court  for  that 
purpose,  or  in  vacation,  as  prescribed  by 
statute;  tbe  object  of  an  amendmoit,  as 
contradistinguished  from  a  supplemental  pe- 
tition or  answer,  being  to  add  something  to, 
or  withdraw  something  from,  that  wbich 
lias  been  previously  pleaded,  so  as  to  per- 
fect that  which  Is  or  may  be  deficient,  or 
to  correct  that  which  has  been  Incorrectly 
stated  by  tlie  party  making  tbe  amend- 
ment. 

13.  Tbe  party  amending  shall  point  out 
the  instrument,  with  Its  date,  sought  to  be 
amended,  as  "original  petition,"  or  "plain* 
tiflfs  first  supplemental  petition,"  or  others 
tiled  by  the  plaintiff,  or  as  "original  an- 
swer," or  "defendant's  first  supplemental 
answer"  or  others  filed  by  tbe  defendant, 
and  amend  such  Instrument  by  preparing 
and  filing  a  substitute  therefor,  entire  and 
complete  In  itself,  to  be  styled  and  indorsed, 
"amended  original  petition,"  or  "amended 
first  supplemental  petition,"  or  "amended 
original  answer,"  or  "amended  first  supple- 
mental answer,"  and  so  on,  accordingly  as 
said  Instruments  of  pleading  are  designated 
in  rules  3  and  6. 

14.  Unless  tbe  substituted  instrument 
shall  be  set  aside  on  exceptions  for  a  de- 
parture in  pleading,  or  on  some  other 
ground,  tbe  instrument  for  which  it  Is  sub- 


stituted shall  no  longer  be  regarded  as  a 
part  of  the  pleading  In  the  record  of  the 
cause,  unless  some  error  of  the  court  in  de- 
ciding upon  the  necessity  of  the  amend- 
ment, or  otherwise  in  superseding  it,  be 
complained  of,  and  exception  be  taken  to 
the  action  of  the  court,  or  unless  it  be  nec- 
essary to  look  to  the  superseded  pleading 
upon  a  question  of  limitation. 

15.  When  either  party  may  have  occasion 
to  plead  new  facts,  additional  to  those  for- 
merly pleaded  by  him,  which  constitute  an 
additional  cause  of  action  or  defense  per- 
missible In  the  suit,  he  shall  present  it  as 
an  amendment  to  the  original  petition,  or 
original  answer  (unless  it  is  in  its  nature  a 
response  to  some  pleading  of  the  opposite 
party),  by  substitution,  with  the  proper 
number,  name  and  indorsement,  in  the  same 
manner  as  other  amendments. 

16.  When  either  supplement  or  amend- 
ment made  to  pleading  is  of  such  character, 
and  Is  presented  at  such  time  as  to  take  the 
opposite  party  by  surprise  (to  be  Judged  of 
by  the  court),  it  shall  be  cause  for  imposing 
the  cost  of  the  term  upon,  and  charging  the 
continuance  of  the  cause  (both  or  either)  to 
the  party  causing  the  surprise,  If  the  other 
party  demand  it,  and  shall  make  a  satis- 
factory showing,  or  If  It  otherwise  be  ap- 
parent, that  be  Is  not  ready  for  trial  on 
account  of  said  supplement  or  amendment 
being  allowed  to  be  filed  by  the  court. 

EXCEPTIONS   TO   PLBADINQS. 

17.  General  exceptions  shall  point  out  the 
particular  instrument  in  the  pleadings,  to 
wit,  the  original  petition  or  answer,  or  the 
respective  supplements  to  either;  and  In 
passing  upon  such  general  exception  every 
reasonable  intendment  arising  upon  the 
pleading  excepted  to  shall  be  indulged  in 
favor  of  Its  sufficiency. 

18.  A  special  exception  shall  not  only 
point  out  tlie  particular  pleading  excepted 
to,  but  it  shall  also  point  out  intelligibly  the 
obscurity,  inconsistency,  duplicity,  gener- 
ality or  other  insuflSclency  in  the  allegations 
in  tlie  pleading  objected  to.  The  general 
expression  that  it  is  vague,  uncertain,  and 
the  like,  alone,  shall  be  regarded  as  no  more 
than  a  general  exception. 

EXHIBITS  IN  PLEADING. 

19.  Notes,  accounts,  bonds,  mortgages, 
records,  and  all  other  written  instruments, 
constituting,  In  whole  or  In  part,  the  cause 
of  action  sued  on,  or  the  matter  set  up  in 
defense,  may  be  made  a  part  of  the  plead- 
ings by  copies  thereof,  or  the  originals,  be- 
ing attached  and  referred  to  as  such,  in  aid 
and  explanation  of  the  allegations  In  the 
petition  or  answer  made  In  reference  to 
said  Instruments,  but  will  not  thereby  re- 
lieve the  pleader  from  making  the  proper 
allegations  of  which  said  exhibits  may  be 
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the  evidence,  In  whole  or  In  part.  No  other 
Instrument  of  writing,  such  as  a  deed,  will, 
document,  record  of  court,  or  agreement, 
which  is  not  sued  on  as  a  cause  of  action 
by  plalntifT,  or  set  up  as  matter  relied  on 
in  defense  by  defendant,  but  is  designed  to 
be  used  only  as  evidence  of  some  fact  that 
Is  alleged,  shall  be  made  an  exhibit  In  the 
pleading;  and  when  it  shall  be  so  attempted, 
by  attaching  such  Instrument  and  referring 
to  It  as  such,  the  court  will,  of  its  own  mo- 
tion, or  at  the  instance  of  a  party,  cause 
the  Instrument  to  be  detached  from  the 
pleading,  and  adjudge  It  to  constitute  no 
part  thereof,  by  an  order  of  court  entered 
of  record,  at  the  cost  of  the  party  violating 
this  rule,  so  as  to  prevent  the  pleadings  from 
being  Incumbered  with  that  which  la  or 
may  be  only  the  evidence  in  the  case. 

20.  The  office  of  a  general  denial  by  the 
defendant  Is  to  throw  the  burden  of  proof, 
as  to  the  allegation  denied,  on  the  plaintiff. 
The  defendant  can  not  be  permitted  under 
this  plea  to  Introduce  special  matters  In 
avoidance  or  estoppel.  In  evidence  for  his 
defense.  And  the  same  rule  prevails  when 
it  ts  filed  by  plalntift  to  facts  In  the  cross 
action  or  answer  of  defendant. 

MOTIONS, 

21.  The  clerk  shall  keep  a  motion  docket 
in  which  all  motions,  wlien  filed,  shall  be 
placed,  with  the  names  of  the  parties  and 
counsel,  with  the  date  of  filing  and  its  num- 
ber and  the  number  of  the  case,  which  filing 
shall  be  considered  notice  of  said  motion 
before  the  continuance  or  final  disposition 
of  the  case  for  the  term,  except  where  It  is 
otherwise  provided  for  by  statute. 

22.  The  court  will  set  apart  a  particular 
day  each  week  of  the  term,  when  the  mo- 
tions previously  made,  in  which  proper  no- 
tice has  been  given,  shall  be  determined. 
If  urged,  unless  for  good  cause  they  are 
postponed  to  a  day  during  the  term,  or  con- 
tinned  by  consent  to  the  next  term. 

23.  When  notice  shall  be  given  of  objec- 
tions to  the  form  or  manner  of  taking  and 
returning  depositions,  either  party  may  re- 
quire It  to  be  put  on  the  motion  docket  and 
tried  as  other  motions:  provided.  If  not  tried 
sooner,  it  shall  be  decided  before  either 
party  shall  be  required  to  announce  readi- 
ness for  trial  on  the  facts. 

DILATORY  PLEAS,  MOTIONS  AND  EX- 
CEPTIONS, WHICH  DO  NOT  GO  TO 
THE  MERITS  OP  THE  CAUSE. 

24.  All  dilatory  pleas,  and  all  motions  and 
exceptions  relathig  to  a  suit  pending,  which 
do  not  go  to  the  merits  of  the  case,  shall  be 
tried  at  the  first  term  to  which  the  attention 
of  the  court  shall  be  called  to  the  same,  un- 
less passed  by  agreement  of  parties  with  the 
consent  of  the  court;  and  all  such  pleas  and 


motions  shall  be  first  called  and  disposed  of 
before  the  main  issue  on  the  merits  is  tried. 

MOTIONS  AND  EXCEPTIONS  TO  MER- 
ITS. 

25.  All  motions  which  go  to  the  merits  of 
the  case,  and  all  exceptions,  general  and  spe- 
cial, which  relate  to  the  substance  or  to  the 
form  of  the  pleadings,  shall  be  decided  at  the 
first  term  of  the  court,  when  the  case  is 
called  In  the  regular  order  for  trial  on  the 
docket,  If  reached,  whether  there  be  an  an- 
nouncement on  the  facts  or  not,  unless  pass- 
ed by  agreement  of  parties  with  the  consent 
of  the  court. 

CALL  FOR  TRIAL. 

26.  When  the  case  is  called  for  trial,  the 
exceptions,  if  any  remain  undisposed  of,  shall 
be  presented  for  determination,  and  shall 
then  be  decided  before  proceeding  to  the  trial 
of  the  case  on  the  facts,  and  If  not  present- 
ed, they  shall  be  adjudged  by  the  court  to 
have  been  waived,  and  shall  be  so  entered 
on  the  minutes  of  the  court,  the  cost  of  filing 
to  be  taxed  against  the  party  filing  them, 
and  they  shall  constitute  no  part  of  the  final 
record,  unless  some  question  be  raised  upon 
the  action  of  the  court  in  reference  to  them, 
and  they  are  presented  in  a  bill  of  excep- 
tions. 

27.  When  the  exceptions  have  been  pre- 
sented and  decided,  leave  may  be  granted  to 
either  or  both  parties  to  file  an  amendment 
in  one  instrument  of  writing  separate  from 
those  which  had  been  previously  filed  by 
each,  which  shall  close  the  pleadings  in  the 
case  to  be  then  determined  by  the  court,  so 
as  to  decide  all  the  questions  of  sufficiency 
arising  upon  them.  In  making  this  amend 
ment,  the  party  shall  refer  distinctly  to  such 
Instnmient  as  he  desires  to  amend,  by  name 
and  number,  as  in  the  other  amendments, 
without  repleading  the  whole  of  it,  but  shall 
succinctly  state  such  additional  facts  to  be 
added  thereto  as  he  may  desire,  and  this 
amendment  shall  be  styled  and  indorsed, 
"plaintiff's"  or  "defendant's  trial  amend- 
ment"; but  if  the  case  should  not  be  then 
tried,  the  party  or  parties  shall  replead,  as  in 
other  cases  of  amendment 

28.  When  the  questions  of  law,  if  any,  have 
been  determined  by  the  court,  the  Judge 
may,  before  proceeding  to  trial,  by  the  aid 
of  the  counsel,  have  the  pleadings  that  have 
been  held  sufficient,  or  have  not  been  ex- 
cepted to,  read  over.  If  deemed  necessary. 
and  make  a  brief  memorandum  of  the  facts 
stated,  or  Issue  presented  in  the  pleadings, 
and  may  read  them  out  before  the  trial  com- 
mences, so  as  to  Inform  the  parties  of  the 
view  which  Is  entertained  by  the  Judge  of 
the  matters  of  fact  in  issue  as  presented  by 
their  pleadings. 

29.  The  court,  when  deemed  necessary  In 
any  case,  may  order  a  repleader  on  the  part 
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of  one  or  both  of  ttae  parties,  In  order  to 
make  their  pleadings  substantially  conform 
to  the  rules. 

30.  These  rales  of  pleading  shall  apply 
e«{ually,  so  far  as  It  may  be  practicable  to 
apply  them,  to  interyeners  and  to  parties, 
when  more  than  one,  who  may  plead  sepa- 
rately. 

TRIAL  OP  THE  CASE. 

31.  The  plaintiff  shall  bare  the  right  to 
open  and  conclude,  both  In  adducing  his  evi- 
dence and  in  the  ftgument,  unless  tbe  bur- 
den of  proof  of  the  whole  case  under  the 
pleadings  rests  upon  tbe  defendant,  or  unless 
tbe  defendant  or  all  of  the  defendants,  if 
there  sboold  be  more  than  one,  shall,  after 
tbe  issues  of  fact  are  settled  and  before  the 
trial  commences,  admit  that  tbe  plaintiff  has 
a  good  cause  of  action  as  set  forth  in  the 
petition,  except  so  far  as  It  may  be  defeated, 
in  whole  or  in  part,  by  ttae  facts  of  tbe  an- 
swer constituting  a  good  defense,  which  may 
be  eetabllsbed  on  the  trial;  which  admis- 
sion shall  be  entered  of  record,  when-  the 
defendant,  or  the  defendants,  if  more  than 
one.  shall  have  the  right  to  open  and  con- 
clude in  adducing  the  evidence  and  in  tbe 
argument  of  the  cause. 

32.  The  court  shall  not  be  required  to  al- 
low a  case  to  go  to  trial  on  tbe  facts,  when 
the  pleadings  are  obviously  so  defective  that 
a  material  Issue  has  not  been  formed,  and 
in  such  case  the  court  shall  call  the  atten- 
tion of  the  parties  to  such  Immaterial  or  de- 
fective issue,  so  that  the  time  of  tbe  court 
may  not  be  wasted. 

33.  A  party  who  abandons  any  part  of  his 
cause  of  action  or  defense,  as  contained  In 
tbe  pleadings,  may  have  that  fact  entered 
of  record,  so  as  to  show  that  the  matters 
therein  were  not  tried,  and  he  shall  be  taxed 
with  the  cost  Incurred  upon  such  pleading  so 
abandoned.  He  shall  also  be  taxed  with  tbe 
cost  Incurred  upon  pleading  In  support  of 
which  no  evidence  was  offered,  to  be  deter- 
mined by  the  court  on  motion  at  the  term 
of  the  trial,  and  not  afterwards. 

COUNSEL  AND  ARGUMENTS. 

34.  Counsel  for  plaintiff,  or  for  defendant, 
when  he  holds  tbe  affirmative  of  tbe  Issue, 
shall  have  the  right  to  open  and  conclude, 
but  If  be  waives  tbe  right  to  open  the  ar- 
gument, he  shall  not  have  the  right  to  con- 
clude. This  rule  will  apply  to  motions,  ex- 
ceptions to  evidence,  and  all  other  matters 
presented  to  tbe  court,  except  In  rules  to 
show  cause.  In  which  the  party  called  on 
.•(ball  begin  and  end  his  cause. 

35.  An  application  for  first  continuance 
shall  not  be  argued. 

36.  In  all  arguments,  and  especially  in  ar- 
guments on  ttae  trial  of  ttae  case,  the  coun- 
sel opening  shall  present  his  whole  case  as 
he  relies  on  It,  both  of  law  and  facts,  audi 


shall  be  heard  in  the  concluding  argument 
only  in  reply  to  ttae  counsel  on  ttae  other 
side. 

37.  Counsel  for  an  intervener  shall  occupy 
the  position  In  the  argument  assigned  by  the 
court,  according  to  the  nature  of  the  claim. 

38.  Arguments  on  questions  of  law  shall 
be  addressed  to  the  court,  and  counsel  shall 
state  tbe  substance  of  the  authorities  re- 
ferred to  without  reading  more  from  books 
than  may  be  necessary  to  verify  the  state- 
ment On  a  question  on  motions,  exceptions 
to  the  evidence  and  other  Incidental  mat- 
ters, the  counsel  will  be  allowed  only  such 
argument  as  may  be  necessary  to  present 
clearly  the  question  raised,  and  refer  to  the 
authorities  on  It  unless  further  discussion  la 
Invited  by  the  court 

39.  Arguments  on  the  facts  should  be  ad- 
dressed to  tbe  Jury,  when  one  is  Impaneled 
In  a  case  that  Is  being  tried,  under  the  su- 
pervision of  the  court.  Counsel  shall  be  re- 
quired to  confine  the  argument  strictly  to  tbe 
evidence  and  to  the  arguments  of  opposing 
counsel.  Mere  personal  criticism  by  counsef 
upon  each  other  shall  be  avoided,  and,  when- 
indulged  In,  shall  be  promptly  corrected  as  a> 
contempt  of  court 

40.  Side-bar  remarks,  and  remarks  by 
counsel  of  one  side,  not  addressed  to  the 
court  while  the  counsel  on  the  other  side  Is 
examining  a  witness  or  arguing  any  ques- 
tion to  the  court  or  addressing  the  jury,  wUl 
be  rigidly  repressed  by  the  court 

41.  The  court  will  not  be  required  to  waft 
for  objections  to  be  made  when  the  rules  as  to> 
arguments  are  violated;  but  should  they  not: 
be  noticed  and  corrected  by  the  court,  op- 
posing counsel  may  ask  leave  of  the  court  to 
rise  and  present  his  point  of  objection.  But 
the  court  shall  protect  counsel  from  any  un- 
necessary interruption  made  on  frivolous  and. 
unimportant  grounds. 

42.  It  shall  be  the  duty  of  every  counsel 
to  address  the  court  from  his  place  at  the 
bar,  and,  In  addressing  the  court,  to  rise  to 
his  feet;  and,  while  engaged  In  the  trial  of 
a  case,  be  shall  remain  at  his  place  in  ttae 
bar. 

43.  Ilul  one  counsel  on  each  side  shall  ex- 
amine and  cross-examine  the  same  wituess^ 
except  on  leave  granted. 

44.  No  more  than  two  counsel  on  each  side 
sliall  be  heard-  on  any  question  or  on  the- 
trial,  except  in  Important  cases,  and  upon 
special  leave  of  the  court. 

45.  The  attorney  first  employed  shall  be 
considered  the  leading  counsel  in  tbe  case, 
and.  If  present  shall  have  control  In  the 
management  of  the  cause,  unless  a  change 
Is  made  by  the  party  himself,  to  be  entered 
of  record. 

4fl.  An  attorney  of  record  is  one  who  has 
appeared  in  the  case,  as  evidenced  by  his 
name  subscribed  to  the  pleadings  or  to  some 
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agreement  of  the  parties  filed  In  the  case; 
and  he  shall  be  considered  to  have  continued 
as  such  attorney  to  the  end  of  the  suit  In  the 
trial  court,  unless  there  Is  something  ap- 
pearing to  the.contrary  in  the  record. 

47.  No  agreement  between  attorneys  or  par- 
ties touching  any  suit  pending  will  be  en- 
forced, unless  It  be  In  writing,  signed  and 
filed  with  the  papers  as  part  of  the  record, 
or  unless  It  be  made  In  open  court  and  en- 
tered of  record. 

48.  Counsel  of  the  party  for  whom  a  Judg- 
ment Is  to  be  rendered  shall  prepare  the  form 
of  the  judgment  to  be  entered  and  submit  It 
to  the  court. 

49.  Absence  of  counsel  will  be  no  good 
cause  for  continuance  or  iiostponement  of 
the.  cause  when  called  for  trial,  except  it 
be  allowed  In  the  discretion  of  the  court,  up- 
on cause  shown  or  upon  matters  within  the 
knowledge  or  information  of  the  Judge,  to 
be  stated  on  the  record. 

50.  No  attorney,  or  other  officer  of  the 
court,  shall  be  surety  In  any  cause  pending 
In  the  court,  except  under  special  leave  of 
court. 

51.  Any  attorney  who  shall  bring  a  ficti- 
tious suit  as  an  experiment  to  get, an  opinion 
of  the  court,  or  who  shall  file  any  fictitious 
pleading  in  a  cause  for  such  a  purpose,  or 
shall  make  statements  In  pleading  presenting 
a  state  of  case  which  he  knows  to  be  ground- 
less and  false,  for  the  purpose  of  securing  a 
delay  of  the  trial  of  the  cause,  shall  be  held 
guilty  of  a  contempt;  and  the  court,  of  Its 
own  motion,  or  at  the  Instance  of  any  party, 
will  direct  an  Inquiry  to  ascertain  the  facts. 

52.  After  the  court  has  pronounced  its  opin- 
ion upon  a  question  made,  no  further  argu- 
ment will  be  beard;  but  if  counsel  think  the 
court  has  fallen  into  error  as  to  law  or  fact, 
they  may  submit  a  statement  In  writing, 
which  the  court  will  receive  and  consider. 

BILLS  OF  EXCEPTION. 

53.  There  shall  be  no  bills  of  exception 
taken  to  the  Judgments  of  the  court,  render- 
ed upon  those  matters,  which,  at  common 
law,  constitute  the  record  proper  In  the  case, 
as  the  citation,  petition,  answer,  and  their 
supplements  and  amendments,  and  motions 
for  a  new  trial,  or  In  arrest  of  Judgment,  and 
final  Judgment. 

54.  The  charges  of  the  court  that  are  giv- 
en, and  those  aslvcd  that  are  refused,  when 
signed  by  the  Judge  and  filed  by  the  clerk, 
being  made  thereby  a  part  of  the  record  by 
statute,  should  not,  in  civil  causes,  be  made 
a  part  of  a  bill  of  exceptions. 

55.  The  rulings  of  the  court  upon  applica- 
tions for  continuance  and  for  change  of 
venue,  and  other  incidental  motions,  and  up- 
on the  admission  or  rejection  of  evidence,  and 
upon  other  proceedings  In  the  case  not  em- 
braced   in   the   two   preceding    rules,    when 


sought  to  be  complained  of  as  erroneous, 
must  be  presented  in  a  bill  of  exceptions, 
signed  by  the  Judge  and  filed  by  the  clerk, 
or  otherwise  made  according  to  the  statute, 
and  they  will  thereby  become  a  part  of  the 
record  at  the  cause,  and  not  otherwise. 

TO.  Elxceptlons  to  evidence,  admitted  over 
objections  made  to  It  on  the  trial,  may  be 
embraced  in  the  statement  of  facts,  in  con- 
nection with  the  evidence  objected  to,  pro- 
vided the  statement  of  facts  be  presented  to 
the  Judge  within  the  time  allowed  for  present- 
ing bills  of  exceptions,  aad  be  filed  in  term 
time. 

67.  Exceptions  to  the  admission  of  evidence 
on  the  trial,  where  no  reason  is  assigned  for 
objecting  to  it  shall  not  be  sustained  where 
the  evidence  Is  obviously  competent  and  ad- 
missible, as  tending  to  prove  any  of  the  facts 
put  in  Issue  in  the  pleadings;  and  In  ail  cases 
the  court,  when  deemed  necessary,  may  call 
upon  the  party  offering  the  evidence  to  ex- 
plain the  object  of  Its  admission,  and  also  up- 
on the  party  excepting,  the  reason  of  his  ol>- 
Jectlons,  which,  when  done  In  either  or  both 
cases,  may  form  a  part  of  the  bill  of  ex- 
ceptions. 

58.  Exceptions  to  the  admission  of  evi- 
dence, where  the  ground  of  objection  is  as- 
signed, shall  be  considered  In  reference  to 
the  objection  made  to  it,  and  the  objection 
shall  be  stated  in  the  bill  of  exceptions  taken 
to  its  admission  or  exclusion, 

69.  Bills  of  exception  must  state  enough  of 
the  evidence,  or  facts  proved  in  the  case,  to 
make  Intelligible  the  ruling  of  the  court  ex- 
cepted to  In  reference  to  the  Issue  made  hy 
the  pleadings. 

60.  When  exceptions  are  made  to  the  ad- 
mission or  exclusion  of  the  evidence  on  the 
trial  before  the  court  or  before  the  Jury,  the 
exceptions  will  be  then  decided,  after  such 
argument  as  the  court  may  allow,  and  a  mem- 
orandum of  the  point  ruled  on  wlU  then 
be  made  by  the  Judge,  if  the  bills  of  excep- 
tion are  not  then  prepared  and  signed,  which 
ordinarily  should  be  done. 

CHARGE  OF  THE  COURT. 

61.  When  the  pleading  of  either  or  both 
parties  contains  several  combinations  of 
facts,  either  together  or  in  several  counts  or 
pleas,  each  of  which  constitutes  a  cause  of 
action  or  ground  of  defense,  and  is  suSi- 
dently  supported  by  the  evidence  to  require 
a  cliarge,  and  upon  which  an  issue  has  been 
formed,  the  charge  should  be*  so  framed  as 
to  present  to  the  Jury  and  require  a  finding 
by  them  upon  the  issue  made,  upon  each  of 
said  combinations  of  facts  so  contained  in 
the  pleadings,  whlcli  may  be  necessary  to  a 
decision  of  the  case. 

R2.  When  a  full  charge-  upon  the  Issues  Ima 
been  made,  so  far  as  the  eviueuce  adduced 
tending  to  establish  them  may  require,  the 
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court  Bhoold  not  encourage  the  asking  of  addi- 
tional charges  covering  the  same  ground  sub- 
stantially, and  charges  asked  and  not  given 
shonld  not  be  read  In  the  hearing  ot  the 
jury,  or  taken  by  the  Jury  In  their  retire- 
ment 

JUDGMENT. 

63.  The  entry  of  the  Judgment  should  care- 
fully recite  the  finding  of  the  Jury,  or  the 
several  findings.  If  more  than  one,  upon  which 
the  Judgment  of  the  court  Is  based. 

&(.  The  entry  of  the  Judgment  shall  con- 
tain the  full  names  of  the  parties,  as  stated 
Id  the  pleadings,  for  and  against  whom  the 
Judgment  is  rendered. 

G3.  Judgments  r«idered  upon  questions 
raised  upon  citations,  pleadings  and  all  oth- 
er proceedings,  constituting  the  record  prop- 
er as  known  at  common  law,  must  be  en- 
tered at  the  date  of  each  term  when  pro- 
nounced. 

66.  A  cause  that  has  been  submitted  for 
trial  to  the  judge  on  the  law  and  facts  shall 
be  determined  and  Judgment  rendered  there- 
in during  the  term  at  which  it  has  been  buI>- 
mitted,  and  at  least  two  days  before  the  end 
of  the  term,  if  it  has  been  tried  and  submit- 
ted one  day  before  that  time,  unless  It  is 
continued  after  such  submission  for  trial,  by 
the  consent  of  the  parties  placed  on  the  rec- 
ord, and  in  such  event  a  statement  of  facts 
and  bills  of  exception  shall  be  prepared  and 
filed  upon  a  request  in  writlug  by  either  par- 
ty. 

MOTIONS  FOR  NEW  TRIAL  AND  IN  AR- 
REST OF  JUDGMENT. 

07.  Each  ground  of  a  motion  for  new  trial 
or  in  arrest  of  Judgment  shall  briefly  refer 
to  that  part  of  the  ruling  of  the  court,  charge 
given  to  the  Jury,  or  charge  refused,  admis- 
sion or  rejection  of  evidence,  or  other  pro- 
ceedings which  are  designed  to  be  complain- 
ed of,  in  such  way  as  that  the  point  of  ob-' 
Jeotlon  can  be  clearly  Identified  and  under- 
stood by  the  court. 

68.  Grounds  of  objections  couched  In  gen- 
eral terms— as  that  the  court  erred  In  Its 
charge,  and  in  sustaining  or  overruling  excep- 
tions to  the  pleadings,  and  in  excluding  or 
admitting  evidence,  the  verdict  of  the  Juiy 
is  contrary  to  the  evidence,  the  verdict  of 
the  Jury  Is  contrary  to  law,  and  the  like— 
shall  not  be  considered  by  the  court. 

69.  When  the  case  Is  determined  by  the 
Judge  without  a  Jury,  counsel  In  making  a 
motion  for  new  trial  shall  specify  succinctly 
the  supposed  errors  cf  law  or  fact,  or  both, 
into  which  the  Judge  has  fallen,  as  far  as 
may  be  practicable  to  do  so. 

70.  In  motions  for  continuance,  for  the 
change  of  venue,  and  other  preliminary  mo- 
tions made  and  filed  In  the  progress  of  the 
cause,  the  rulings  of  the  court  thereon  shall 


be  considered  as  acquiesced  in,  unless  pre- 
sented in  a  bill  of  exceptions;  and  the  rul- 
ings thereon  shall  be  made  a  ground  of  ob- 
jection in  motions  for  new  trial  or  in  ar- 
rest of  Judgment,  if  they  are  desired  to  be 
relied  on  as  grounds  of  error. 

71.  Motions  for  new  trial  and  in  arrest  of 
Judgment  shall  be  determined  on  motion  day 
of  each  week  of  the  term,  unless  postponed 
to  the  next  motion  day,  or,  for  good  cause 
shown,  to  a  subsequent  day,  and  not  later 
than  two  entire  days  before  the  adjournment 
of  the  court,  at  which  time  all  such  motions 
previously  filed  shall  be  determined. 

THE  STATEMENT  OF  FACTS. 

72.  Where  the  evidence  adduced  upon  the 
trial  of  a  cause  is  sulScient  to  establish  a 
fact  or  facts  alleged  by  either  party,  the 
testimony  of  witnesses,  and  the  deeds,  wills, 
records,  or  other  written  instruments,  ad- 
mitted as  evidence,  relating  thereto,  should 
not  be  stated  or  copied  in  detail  into  a  state- 
ment of  facts,  but  the  facts  thus  established 
should  be  stated  as  facts  proved  in  the  case: 
provided,  an  Instrument,  such  as  a  note  or 
other  contract,  mortgage  or  deed  of  trust, 
that  constitutes  the  cause  of  action,  on  which 
the  petition,  or  answer,  or  cross-bill,  or  in- 
tervention is  founded,  may  be  copied  once  in 
the  statement  of  facts. 

73.  When  there  Is  any  reasonable  doubt  of 
the  sufficiency  of  the  evidence  to  constitute 
proof  of  any  one  fact  under  the  preceding 
rule,  there  may  then  be  inserted  such  of  the 
testimony  of  the  witnesses  and  written  in- 
struments, or  parts  thereof,  as  relate  to  such 
facts. 

74.  When  it  becomes  necessary  to  Insert  in 
a  statement  of  facts  any  instrument  in  writ- 
ing, the  same  shall  be  copied  into  the  state- 
ment of  facts  before  it  is  signed  by  the 
judge,  and  instruments  therein  only  reter- 
red  to  and  directed  to  be  copied  shall  not  be 
deemed  a  part  of  the  record. 

75.  Where  there  Is  no  dispute  about,  or 
question  made  upon,  the  validity  or  correct- 
ness in  the  form  of  a  deed,  or  its  record,  a 
will  or  its  probate,  record  of  a  court,  or  any 
written  instrument  adduced  in  evidence,  It 
should  be  described  (and  not  copied),  or  its 
legal  effect  as  evidence  stated,  as  a  fact  es- 
tablished. 

76.  When  questions  are  raised  on  such  in- 
struments as  are  mentioned  in  the  preceding 
rules,  only  so  much  or  such  parts  of  them 
shall  be  copied  into  the  statement  of  facts 
as  may  be  necessary  to  present  the  question, 
and  the  balance  of  them  shall  only  be  de- 
scribed, or  presented  as  prescribed  in  the 
preceding  rule. 

77.  The  commissions,  notices,  and  inter- 
rogatories in  depositions,  adduced  in  evidence, 
shall  in  no  case  be  inserted  or  copied  into 
a  statement  of  facts,  but  the  evidence  thus 
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taken  and  admitted  shall  appear  In  the  state- 
ment of  facts,  In  the  same  manner  as  though 
the  witness  had  been  on  the  stand  in  giving 
his  evidence,  and  not  otherwise,  in  form  or 
substance. 

78.  Neither  the  notes  of  a  stenographer 
talien  upon  the  trial,  nor  a  copy  thereof  made 
at  length,  shall  be  filed  as  a  statement  of 
facts;  but  tbe  statement  made  therefrom  shall 
be  condensed  throughout  In  accordance  with 
the  spirit  of  the  foregoing  rules  upon  this 
subject. 

CLERKS. 

7J).  The  clerks  of  the  district  and  county 
courts  shall  keep  a  court  docket.  In  a  well- 
bound  book,  ruled  into  columns,  in  which 
they  shall  enter,  in  the  first  column,  num- 
ber of  case  and  name  of  attorney;  second, 
names  of  the  parties;  third,  nature  of  the 
action;  fourth,  the  pleas;  fifth,  rulings  of 
former  terms;  sixth,  the  motions  and  rulings 
of  the  present  term. 

80.  The  cases  shall  be  placed  on  tbe  dock- 
et as  they  are  filed. 

8t.  The  clerk  shall  at  each  term  make  out 
two  copies  of  this  docket,  one  for  the  use  of 
the  court,  and  one  for  tbe  use  of  the  bar. 

82.  In  preparing  the  court  docket,  it  shall 
be  the  duty  of  the  clerk  to  designate  the 
suits  by  regular  consecutive  numbers,  called 
file  numbers,  and  he  shall  mark  on  each  pa- 
per in  every  case,  the  file  number  of  the 
cause. 

83.  In  every  case  appealed  to  a  court  of 
civil  appeals,  the  clerk  shall,  in  making  up 
the  docket  at  each  succeeding  term,  keep 
the  said  cause  in  its  proper  place  on  the 
docket  for  disposition  after  being  decided: 
and  at  the  next  term  after  issuing  a  writ  of 
error,  the  clerk  shall  replace  the  cause  on  tbe 
docket,  with  its  original  file  number. 

84.  In  making  a  complete  record,  aa  pre- 
scribed by  statute,  all  the  proceedings  In  the 
case  shall  be  entered  in  the  order  of  time  in 
which  they  occur:  provided,  amended  plead- 
ings shall  take  the  place  of  those  for  which 
they  are  substituted,  and  the  pleading  thus 
superseded  (except  such  as  are  specified  in 
rule  14),  and  those  that  are  abandoned  as 
shown  by  an  order  or  Judgment  of  the  court, 
shall  be  left  out  of  tbe  record. 

TRANSCRIPT  ON  APPEAL  OR  WRIT  OP 
ERROR. 

86.  In  making  a  transcript,  the  proceedings 
shall  be  entered  In  the  order  of  time  in  which 
they  occurred,  as  prescribed  in  the  preceding 
rule,  unless,  with  the  approval  of  the  judge, 
counsel  on  each  side  shall  agree  in  writrng, 
to  be  itself  filed  and  copied  in  the  transcript, 
directing  the  clerk  which  of  the  papers  may 
be  left  out,  as  being  useless  in  the  decision  of 
the  case;  provided,  suhpcpuas  shall  not  be 
inserted,   nor   shall   the   citations,   in   cases 


where  the  defendant  or  defendants  have  filed 
answers,  unless  some  question  Is  made  upon 
them  which  will  require  them  to  be  copied. 

86.  All  bills  of  exceptions  and  statements 
of  facts  shall  be  literally  transcribed;  and 
the  clerks  are  hereby  prohibited  from  copying 
as  parts  of  tbe  same  any  Instrument  In  writ- 
ing, or  document  not  originally  Inserted  there- 
in, but  merely  referred  to  and  directed  to  be 
copied  from  some  other  paper  in  tbe  case. 

« 

87.  In  copying  the  proceedings  inserted  in 
the  transcript,  there  shall  be  a  space  left  be- 
tween them,  so  that  each  one  can  readily  be 
distinguished. 

88.  On  the  left-hand  margin  of  the  page  of 
each  proceeding  the  clerk  shall  note  its  name, 
and  the  date  of  its  occurring  or  being  filed. 
This  may  be  dispensed  with  In  printed  ttan- 
scripts;  butjn  all  cases  the  clerk  shall  copy. 
In  connection  with  each  paper  filed,  the  file 
mark  subscribed  or  indorsed  thereon. 

89.  The  pages  shall  be  numbered  at  the 
bottom,  on  the  left  band  of  each  page. 

00.  Tbe  transcript  may  be  either  written  or 
printed.  If  written,  it  shall  be  on  good  white 
paper,  with  black  ink,  in  a  plain,  round  band, 
not  confused  by  running  words  together  or 
by  flourishes,  and  with  sufficient  space  be- 
tween the  lines  to  be  easily  read,  and  on  one 
side  only  of  each  sheet  of  paper,  with  no 
sheets  cut  or  mutilated,  and  tbe  sheets  shall 
be  entire  and  filled  with  writing,  so  as  to- 
leave  no  blank  larger  than  the  ordinary  spa- 
ces left  between  the  different  proceedings  to 
distinctly  separate  them;  and  all  tbe  sheets 
upon  which  It  is  written  shall  be  fastened  to- 
gether at  the  upper  end  with  tape,  ribbon,  or 
something  of  the  kind,  and  sealed  over  the 
tie  with  the  seal  of  the  court  When  the 
transcript  Is  printed,  it  must  be  on  both  sides 
of  tbe  paper.  In  not  less  than  small  pica  type, 
bound  and  paged  in  pamphlet  form,  of  octavo 
size,  and  fastened  at  tbe  back  with  the  tie 
tmd  seal  of  the  court;  but  in  other  respects, 
shall  conform  to  the  rules  laid  down  for  writ- 
ten transcripts. 

91.  The  caption  of  the  transcript  sball  be 
in  tbe  following  form,  to  wit: 

"The  State  of  Texas,  I 

County  of  .     J 

"At  a  term  of  the  district  [or  county!  courts 

begun  and  holden  at ,  within  and  for  the- 

county  of  ,  before  the  Hon.  — z — ,   and 


ending  on  tbe  - 


day  of  ■ 


-,  A.  D. 


the  following  case  came  on  for  trial,  to  wit : 
"A.  B,,  Plaintiff, 
v. 
"C.  D.,  Defendant." 

92.  There  shall  be  an  index  on  tbe  first 
pages  preceding  the  caption,  giving  the  name 
and  page  of  each  proceeding,  including  the 
name  and  page  of  each  instrument  in  writ- 
ing and  agreement,  and  the  testimony  of  each 
witness  in  the  statement  of  facts,  as  it  ap- 
pears in  the  transcript  Tbe  Index  shall  not 
be  alphabetical,  but  shall  conform  to  the  or- 
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der  in  which  the  proceedings  appear  as  tran- 
scribed. 

93.  Tbe  transcript  shall  contain  a  bill  of 
costs,  regularly  made  out  and  copied. 

9i.  It  shall  conclude  with  a  certificate,  un- 
der tlie  seal  of  the  court,  that  it  contains  a 
true  copy  of  all  the  proceedings  In  the  cause, 
nnd  shall  be  dated  and  signed  officially  by  the 
clerk. 

95.  The  clerk  having  made  a  transcript,  up- 
on the  application  of  either  party  or  his  coun- 
sel, as  prescribed  in  case  of  appeal,  and  in 
case  of  writ  of  error,  as  dh%cted  by  law,  shall 
deliver  it  to  such  party  or  his  counsel  when 
so  made  out,  on  demand,  such  delivery  as  to 
the  appellant  or  plaintiff  in  error  to  be  made 
to  him  or  bis  counsel  within  sixty  days  from 
the  perfection  of  the  appeal  or  the  service  of 
tl»  writ  of  error. 

96b  The  notice  of  api)eal  and  giving  a  bond 
on  an  appeal,  and  the  filing  of  a  petition  and 
bond  for  writ  of  error,  and  the  service  of  ci- 
tations, will  be  regarded  as  an  application  to 
the  derk  to  prepare  at  once  a  transcript  of 
the  record  for  the  appellant,  or  plaintiff  in  er- 
ror, without  further  application. 

97.  The  appellee,  or  defendant  in  error,  or 
his  counsel,  to  be  entitled  to  a  transcript  of 
the  record,  shall  specially  make  an  applica- 
tion to  the  clerk  to  make  It  out  for  him. 

98.  The  clerk,  having  prepared  a  transcript, 
shall  indorse  upon  it  as  follows,  to  wit: 

"J.  K.,  Appellant,  or  Plaintiff  in  Error, 

V. 

"V.  I£,  Appellee,  or  Defendant  in  Error. 
"From County." 

And  on  delivery  of  it  to  the  party,  or  to  bis 
criunsel,  who  had  applied  for  it,  be  shall  In 
all  cases  indorse  upon  it,  before  it  finally 
leaves  his  bands,  as  follows:  "Applied  for  by 

P.  S.  on  the day  of ,  A.  D. , 

and  delivered  to  P.  S.  on  the day  of 

,  A.  D. ^,"— and  shall  sign  his  name 

officially  thereto.  The  same  Indorsement 
shall  be  made  on  certificates  for  aflirmance 
of  the  Judgment. 

99.  Unless  when  specially  directed  by  stat- 
ute, the  clerk  of  a  trial  court  is  not  bound  to 
transmit  any  transcript  to  a  court  of  civil  ap- 
peals. 

100.  When  the  clerk  shall  have  presented  a 
transcript  for  examination  to  the  party  or  his 
counsel  who  has  applied  for  It,  and  It  is 
found,  in  any  particular  whatever,  to  have 
been  made  out  in  violation  of  any  of  the  pre- 
ceding requirements,  he  shall  be  at  liberty  to 
return  it  as  not  being  a  complete  and  properly 
prepared  transcript,  in  time  for  correction  by 
the  clerk.  And  the  reception  of  it  by  the 
party  or  his  counsel,  without  being  so  return- 
ed for  such  purpose,  will  be  regarded  as  an 
assumption  by  him  of  all  the  responsibility 
for  any  and  all  deficiencies  found  In  the  tran- 
script, resulting  from  tbe  violation  of  these 
mlea  or  of  tbe  statutes. 


ASSIGNMENTS  OP  ERRORS. 

101.  The  appellant  or  plaintiff  in  error  shall 
file  bis  assignments  of  error  in  tbe  trial  court 
as  prescribed  by  statute;  and  the  appellee  or 
defendant  in  error  may  file  cross  assignments 
with  the  clerk  of  the  trial  court  when  he 
files  bis  brief,  which  assignments  may  be  In- 
corporated In  his  brief  and  need  not  be  copied 
in  the  transcript.  In  such  case  one  of  the 
copies  filed  in  tbe  courts  of  civil  appeals  shall 
contain  a  certificate  of  the  clerk  of  the  tri&l 
court  showing  that  It  Is  a  copy  of  the  brief 
filed  In  bis  office,  and  the  date  of  its  filing. 

BRIEFS. 

102.  Appellant  or  plaintiff  In  error  shall  file 
a  copy  of  his  brief  in  the  trial  court  as  di- 
rected by  statute,  which  shall  be  received  by 
the  clerk,  and  he  shall  Indorse  upon  it  his 
filing,  with  the  date  of  its  delivery  to  him, 
and  keep  it  among  tbe  papers  of  the  cause, 
subject  to  Inspection,  In  his  office,  by  any  of 
the  parties  or  their  counsel,  and  shall,  upon 
request,  deliver  a  certified  copy  of  it,  and  of 
bis  filing,  with  its  date;  or  If  copies  thereof 
shall  be  presented  to  him,  be  shall  certify 
thereto  for  the  party  requesting  it,  but  it  stiall 
not  be  copied  in  tbe  transcript. 

JURISDICTION    OP    THE    DISTRICT 

COURT  OVER  APPEALS  OR 

WRITS  OF  ERROR. 

103.  When  there  shall  be  no  bond  or  affida- 
vit filed,  the  appeal  or  writ  of  error  shall  be 
considered  as  abandoned. 

104.  When  no  transcript  of  the  record,  or 
no  certificate  for  affirmance  has  been  filed  in 
a  court  of  civil  appeals,  at  the  term  of  the 
court  to  which  the  appeal  or  writ  of  error  in 
which  citation  has  been  served  Is  returnable, 
the  appeal  or  writ  of  error  shall  be  considered 
as  abandoned,  of  which  the  certificate  of  the 
proper  clerk  of  the  appellate  court,  given  at 
the  end  of  said  term,  that  no  such  case  has 
been  filed  In  said  court,  shall  be  prima  fade 
evidence. 

106.  Rules  for  the  government  of  the  dis- 
trict and  county  courts,  heretofore  made  and 
published,  shall  be  superseded  from  and  aft- 
er the  time  when  these  rules  shall  go  into  ef- 
fect 

RULES  OP  THE  DISTRICTT  COURT  IN  AP- 
PEALS IN  ADMINISTRATION  OASES 
FROM  THE  COUNTY  COURT. 

106.  Motions  to  dismiss  appeals  shall  be 
placed  on  the  motion  docket  nnd  determined 
as  other  motions. 

107.  Motions  for  certiorari  to  perfect  tbe 
record  shall  be  accompanied  by  a  sworn  state- 
ment, showing  in  what  particular  the  tran- 
script Is  defective,  unless  It  shall  sufficiently 
appear  by  the  record  Itself.  Tbe  cost  of  the 
motion  and  additional  record,  and  of  the  term. 
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If  It  catises  a  coDtlnnance  of  the  case,  shall  be 
taxed  against  the  appellant,  wbose  duty  It  Is 
to  bare  a  correct  record  filed,  at  tbe  discretion 
•of  the  court. 

108.  In  appeals  from  the  county  court  In 
cases  pertaining  to  the  estates  of  deceased 
persons,  the  transcript  shall  not  contain  any- 
thing which  does  not  relate  to  the  order,  de- 
■cision  or  judgment  appealed  from.  Where 
tbe  appeal  has  been  taken  by  the  same  person 
from  more  than  one  order,  decision  or  Judg- 
ment entered  of  record  in  the  same  estate,  at 
the  same  term  of  the  county  court,  all  of  the 
proceedings  in  each  appeal,  being  kept  dis- 
tinct, may  be  embraced  in  the  same  tran- 
script 

RULES  GOVERNING  IN  CRIMINAL  CASES 
IN  COUNTY  AND  DISTRICT  COURTS. 

100.  The  clerks  of  the  district  and  county 
-courts  shall  record  the  proceedings  had  in 
their  courts  In  the  order  of  time  in  which 
they  occur. 

110.  The  record  should  show,  and  it  should 
appear  in  the  transcripts  of  the  record  for 
the  court  of  criminal  appeals: 

First.  That  the  indictment  was  presented 
in  open  court,  a  quorum  of  the  grand  jury 
being  present 

Second.  That  the  defendant  pleaded  to  tbe 
indictment  or  that  a  plea  was  entered  for 
him. 

Third.  In  capital  felonies,  that  the  defend- 
ant was  arraigned  and  pleaded,  or  that  upon 
his  refusal  to  plead,  a  plea  was  entered  by 
the  court. 

Fourth.  That  the  jury  trying  the  cause  waa 
empaneled  and  sworn  according  to  law. 

Fifth.  That  a  final  Judgment  was  entered 
in  the  cause. 

111.  Transcripts  of  the  record  for  the  court 
-of  criminal  appeals  shall  not  be  incumbered 
with  copies  of  capiases,  bonds,  recognizances, 
subpoenas,  attachments  for  witnesses,  or  any 
of  the  proceedings  had  on  a  former  trtal, 
where  a  new  trial  has  been  granted,  unless 
there  Is  some  question  expressly  raised  on 
the  trial,  with  reference  to  such  proceedings, 
which  requires  revision  in  the  court  of  crim- 
inal appeals,  or  in  scire  facias  cases,  on  ap- 
peal or  writ  of  error. 

112.  In  preparing  transcripts  the  following 
order  shall  be  observed,  to  wit: 

Ii^rst  The  index,  which  must  refer  to  the 
proceedings  in  the  order  they  appear  in  the 
record. 

Second.  Tbe  caption,  which  shall  be  as  fol- 
lows: 

"The  State  of  Texas,  County  of .    At  a 

term  of  the court,  begun  and  holden  with- 
in and  for  the  county  of_ ,  at ,  on  the 


day  of ■ 


-,  A.  D. 


-,  and  which  ad- 
-,  A.  D. 


journed  on  the day  of 

the  Hon.  ,  Judge  thereof,  presiding,   the 

following  cause  came  on  for  trial,  to  wit : 

fThe  State  of  Texas, 
■"No. \  V. 

I      A.B., ^." 


Tliird.  The  time  and  manner  of  the  pres- 
entation of  indictment 

Fourth.  The  indictment  or  informatioii. 

Fifth.  The  pleas  of  defendant 

Sixth.  The  verdict  and  Judgment 

Seventh.  The  statement  of  facts. 

Eighth.  The  charge  of  the  court 

Ninth.  The  charges  refused. 

Tenth.  Bills  of  exception. 

Eleventh.  Motion  for  new  trial,  and  motl'm 
in  arrest  of  Judgment  and  notice  of  appeal 

Twelfth.  Such  other  pleas,  motions  and  or- 
ders as  are  made  during  the  trial  of  the  cause. 

Thirteenth.  Final  Judgment  [or  in  a  misde- 
meanor case  the  recognizance  or  statement 
that  defendant  Is  in  Jail]. 

Fourteenth.  Assignment  of  errors.  If  any 
are  tiled,  and  request  If  iuiy,  to  send  tran- 
script to  a  branch  of  the  court  other  than  that 
to  which  tbe  appeal  is  returnable. 

Fifteenth.  Certificate  of  the  clerk,  under 
the  seal  of  the  court  which  shall  certify  th.it 
the  transcript  contains  a  true  copy  of  ail  the 
proceedings  bad  In  the  cause. 

113.  In  preparing  the  transcript  the  follow- 
ing directions  must  also  be  observed:  It  shall 
be  written  on  good  paper,  on  one  side  only,  in 
a  neat,  legible  band,  free  from  erasures  and 
interlineations,  leaving  a  margin  of  sufllcient 
width.  In  which  margin  tbe  clerk  shall  note 
the  name  of  each  proceeding,  and  the  time 
of  its  occurring  or  being  filed,  and  at  the  left- 
band  lower  corner,  mark  the  nuinber  of  each 
page.  At  the  end  of  each  paper  must  be 
copied  the  file  marks  indorsed  thereon,  and  a 
space  should  be  left  between  the  record  of 
each  separate  paper  or  proceeding. 

114.  The  transcript  must  be  fastened  at 
the  upper  end  with  tape  or  ribbon,  and  seal- 
ed over  the  tie  with  the  seal  of  the  court 
and  folded  and  Indorsed  as  follows: 

"A.  B.,- Appellant 

V. 

"The  State,  Appellee. 

"From County  District  Court  [or  County 

Court],  A.  D.  ." 

115.  The  statement  of  facts  must  contain 
a  full  and  complete  statement  of  all  facts 
in  evidence  on  the  trial  of  the  cause,  includ- 
ing copies  of  all  papers,  documents,  and  ex- 
hibits adduced  In  evidence,  also  the  proof  of 
venue  and  identification  of  defendant. 

116.  The  transcript  of  the  record,  where 
defendant  has  been  convicted  of  a  misde- 
meanor, must  be  delivered  to  the  party  ap- 
pealing, or  his  counsel,  but  if  not  applied 
for  before  the  twentieth  day  before  the  com- 
mencement of  the  term  of  the  court  of  crim- 
inal appeals  to  which  the  appeal  is  return- 
able, tbe  clerk  shall  transmit  the  same  by 
mail,  paying  the  postage  thereon,  to  the  clerk 
of  the  court  of  criminal  appeals. 

117.  Transcripts  of  the  record,  where  de- 
fendants have  been  convicted  of  a  felony, 
shall  be  prepared  within  twenty  days  after 
the  adjournment  of  tbe  court,  and  sent  by 
mail,  postpaid,  to  the  clerk  of  the  court  of 
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criminal  appeals,  at  the  branch  to  irhicb  the 
appeal  Is  retnmable.  Bat  where  the  defend- 
ant or  his  counsel  directs  the  transcript  to 
be  sent  to  a  branch  of  the  court  where  the 
term  Is  held  before  the  term  to  which  the 
appeal  Is  returnable  by  law,  the  clerk  shall 
so  transmit  it,  and  send  with  such  transcript 
a  certlfled  copy  of  such  order  or  direction. 

118.  The  clerk  shall  immediately  after  the 
adjournment  of  the  court  at  which  appeals 
in  criminal  cases  are  taken,  make  out  a  cer- 
tificate under  his  seal  of  othce,  exhibiting  a 
list  of  all  such  cases  where  the  defendant 


has  appealed.  This  certificate  shall  show  the 
style  of  the  cause  upon  the  docket,  the  of- 
fense of  which  the  defendant  stands  con- 
Tlcted,  the  day  on  which  the  Judgment  was 
rendered,  and  the  day  on  which  the  appeal 
was  taken,  which  list  he  shall  transmit  to 
the  attorney  general  at  Austin. 

119.  It  shall  be  the  duty  of  the  district 
and  CQunty  attorneys  to  see  that  the  judg- 
ments In  criminal  cases  are  properly  entered 
by  the  clerks,  and,  when  practicable,  they 
should  be  present  when  the  minutes  are- 
read. 


General  Rules. 


1.  Any  supposed  Tiolntlon  of  the  rules  pre- 
scribed iu  the  conduct  of  a  cause,  to  the 
prejudice  of  a  party,  may  be  reserved  by 
bill  of  exception,  presented  as  a  ground  for 
new  trial,  and  assigned  as  error  by  the  par- 
ty who  may  conceive  himself  aggrieved  by 
such  supposed  violation. 

2.  The  foregoing  rules  shall  go  into  effect 
and  be  in  force  in  all  the  courts  of  the  state 


to  which  they  are  applicable,  from  and  after 
this  date  (October  8,  18»2);  but  shaU  not 
affect  cases  pending  In  the  supreme  court 
at  the  time  of  the  organization  of  the  courts 
of  civil  appeals,  which  cases  shall  be  con- 
trolled by  the  rules  for  the  government  of 
the  supreme  court  at  the  time  the  appeals 
In  such  cases  were  perfected.  Except  as  to 
such  cases,  all  former  rules  are  hereby  su- 
perseded. 
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SMITH  r.  OOUI/TER,  Aaditor.i 

(Ccnrt  of  Appeals  of  Kentucky.     March  18i 
1902.) 

OFFICERS— POWERS  PHNDINO  CONTBaT— AU- 
DITOR—DBPUTY—SDCCBBSFUl.  CONTBSST— EF- 
FECT—COMPENSATION   OF  DEPxmr. 

Under  Kj.  St.  |  140,  providing  that  the 
term  of  office  of  the  auditor's  clerks  shall  be 
the  same  as  that  of  the  auditor,  and  expire 
at  the  same  time,  unless  they  be  removed  by 
him,  the  fact  that  one  who  held  the  office  of 
anditor  under  a  certificate  of  election  was  ad- 
jndeed  in  a  contest  not  to  be  entitled  to  the 
office  did  not  operate  to  remove  one  whom  he 
bad,  while  he  was  the  lagal  auditor,  appointed 
as  clerk,  and  therefore  such  appointee,  never 
beiDK  removed  by  the  successful  contestant,  is 
entitled  to  compensation  for  the  time  he  con- 
tinned,  within  his  term,  to  discharge  the  duties 
of  clerk,  as  he  was  daring  that  time  officer 
de  jm-e,  and  not  merely  de  facto. 

Appeal  from  circuit  court,  Frahklin  county. 

"To  be  officially  reported." 

Action  by  Samael  R.  Smith  against  Oos 
Q.  Coulter,  auditor,  for  a  mandamns.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Keveraed. 

E.  D.  &  B.  Xi.  Goffy,  for  appellant  R.  J. 
Breckinridge  and  Olem  J.  Whlttemore,  for  ap- 
pellee. 

GUPFT,  C.  J.  It  IB  substantially  alleged 
In  the  petition  that  o'a  or  before  the  first 
Monday  In  January,  1900,  John  S.  Sweeney 
received  the  certificate  of  his  election  to  the 
office  of  auditor  of  public  accounts,  showing 
that  he  was  at  the  election  of  November, 
1890,  duly  elected  to  said  office,  and  that  he 
entned  upon  the  discharge  of  the  duties 
thereof,  having  first  executed  b<»id  and  tak- 
en the  oath  as  required  by  law,  and  while 
hi  discharge  of  the  duties  of  said  office  be 
employed  and  appointed  said  plaintiff  a  clerk 
and  member  of  the  clerical  force  of  said  office. 
In  and  for  said  office,  to  perform  clerical  du- 
ties therein  pertaining  to  the  discharge  of  the 
duties  of  said  office,  at  an  agreed  and  fixed 
salary  of  $126  per  month;  that,  pursualnt  to 
said  employment  and  appointment,  this  plain- 
tiff entered  upon  the  discharge  of  the  busi- 
ness of  said  office,  and  did  perform  same 

'Raportad  br  Bdwsrd  W.  Hlnes,  Bsq.,«t  th«  Frank- 
tgrt  bar,  and  formarly  state  reporter. 
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continuously  from  the day  of  January, 

leOO,  until  and  including  the  13tb  day  of 
June,  1900;  that  he  received  pay  at  $125  per 
month  for  his  said  services  for  the  months 
of  January  and  February,  1900,  and  for  no 
other  time  or  services,  and  that  there  Is  now 
due  him  compensation  for  said  services  at 
the  rate  of  $125  per  month  for  the  months 
of  March,  April,  May,  and  IS  days  of  June, 
1900,  amounting  to  $429%,  no  part  of  which 
has  beeta  paid;  that  it  is  the  duty  of  the 
defendant.  Coulter,  as  auditor  of  public  ac- 
counts of  Kentucky,  to  draw  a  warrant  in 
plaintiff's  favor  upon  the  treasurer  of  Ken- 
tucky for  $429%  in  payment  for  said  serv- 
ices; that  plaintiff  lias  made  demand  on  de- 
fendant that  he  (defendant)  draw  a  warrant 
on  tlie  treasurer  of  Kentucky  for  said  sum  In 
payment  for  the  services  aforementioned,  but 
defendant  has  failed  and  refused,  and  still 
refuses,  to  draw  a  warrant  for  said  sum,  or 
any  sum,  on  account  of  said  services;  where- 
fore plaintiff  prayed  and  moved  that  a  writ 
of  mandamus  issue  against  the  defendant, 
compelling  him,  and  that  he  be  ordered  and 
compelled,  to  draw  a  warrant  upon  the  treas- 
urer of  Kentucky  In  plaintiff's  favor  for  said 
sum,  and  for  proper  relief.  Plaintiff  served 
notice  upon  defendant,  and  moved  the  court 
to  award  a  writ  of  mandamus  compelling  de- 
fendant, as  auditor  of  public  accounts  of 
Kentucky,  to  draw  a  warrant  upon  the  treas- 
urer of  Kentucky  in  favor  of  the  plaintiff, 
as  prayed  for  in  the  petition.  After  some 
motions  were  disposed  of  not  necessary  to 
mention,  the  defendant  filed  bis  answer, 
which,  in  substance,  admits  that  he  is  au- 
ditor, and  that  he  qualified  as  such  Feb- 
ruary 26,  1900,  by  executing  bond  and  taking 
the  oath  required  of  such  officer,  and  that  he 
Immediately  began  the  transaction  of  th« 
business  of  said  office,  and  has  so  continued 
until  the  present  time;  that  he  did  not  take 
possession  of  the  office  building  provided  by 
law  for  the  use  of  said  officer,  for  the  reason 
that  It  was  wrongfully  withheld  from  his  pos- 
session by  J.  S.  Sweeney  without  authority 
or  legal  right;  that  on  the  28th  day  of  Feb- 
ruary, 1900,  he  demanded  of  said  Sweeney 
the  possession  of  said  office  building  and  the 
records  thereof,  but  that  Sweeney  refused  un- 
til on  the  day  of  June,   1900,  when 
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said  office  building  and  records  were  placed 
In  his  possession ;  that  under  the  law  the 
term  of  office  of  said  J.  S.  Sweeney  and  all 
of  bis  appointees  expired  when  be  (Coulter) 
qualified  as  required  by  law,  to  wit,  on  the 

day  of  February,  1000,  after  having 

been  legally  adjudged  by  the  election  contest 
board  the  rightful  auditor  of  the  comni<m- 
wealth  of  Kentucky;  that  as  auditor  be  did 
not  employ,  as  cleric  or  otherwise,  the  plain- 
tiff to  perform  any  services  for  the  common- 
wealth of  Kentucky;  that  by  law  the  term 
of  office  as  auditor  of  said  Sweeney  expired 
the  26th  day  of  February,  1900,  and  by  law 
the  term  or  rights  of  plaintift  under  any  ap- 
pointment by  said  Sweeney,  auditor,  termi- 
nated and  expired  on  said  26th  day  of  Feb- 
ruary, 1900.  He  denied  that  plaintiff  perform- 
ed clerical  labor  and  duties  In  the  discharge  of 
the  business  of  said  office  continuously  from 
the day  of  January,  1900,  until  and  in- 
cluding the  13th  day  of  June,  1900,  during  the 
months  of  March,  April,  May,  and  13  days 
of  June,  1900.  It  is  further  denied  that  there 
Is  now  due  plaintiff  compensation  for  serv- 
ices at  the  rate  of  ¥125  per  month  for  the 
months  of  March,  April,  May,  and  18  days 
of  June,  1900,  $429%,  or  any  other  sum;  that 
it  Is  not  his  duty,  as  auditor  of  public  ac- 
counts, to  draw  his  warrant  for  $420%,  or 
aiiy  other  sum;  wherefore  he  prayed  to  be 
dismissed,  with  his  costs  and  proper  relief. 
The  plaintiff  filed  a  demurrer  to  the  answer 
of  defendant  It  was  further  agreed  by 
plaintiff  and  defendant  that  the  denial  of 
services  in  the  answer  Is  only  a  denial  of 
rendition  of  such  services  as  entitled  plaintiff 
to  compensation,  and  not  a  denial  that  he 
performed  the  services  mentioned.  The  cause 
being  submitted  on  the  pleadings  and  ex- 
hibits, the  court  adjudged  that  plaintiff  at 
the  time  of  rendition  of  services  was  a  de 
facto  officer  merely,  atad,  not  entitled  to  com- 
pensation for  services,  and  adjudged  that 
plaintiff's  petltlcMi  be  and  Is  dismissed,  and 
that  defendant  recover  bis  costs;  to  all  of 
which  plaintiff  objected  and  excepted,  and 
prayed  an  appeal  to  the  court  of  appeals, 
which  was  granted. 

The  substance  of  the  contention  of  appel- 
lee is  that  the  judgment  of  the  election  com- 
ml8si(Hiei8  adjudging  the  (^ce  to  Coulter  In 
law  terminated  the  employment  of  the  plain- 
tiff, and  that  be  was  not  entitled  to  any 
compensation  for  services  rendered  there- 
after, and  that  the  hijunction  or  mandamus 
in  this  case  could  not  be  legally  awarded. 
It  is  the  contention  of  appellant  that  Sweeney 
was  the  legal  auditor  at  the  time  of  the  ap- 
pointment of  plaintiff  to  the  clerkship  afore- 
said, and  that  under  the  law  he  continued  to 
hold  his  office  until  he  was  discharged  or 
dismissed  by  the  legal  auditor;  that  the  terfii 
of  office  of  the  auditor  is  four  years;  and 
that  Sweeney  had  a  legal  right  to  appoint 
the  plaintiff,  and  that  he  had  a  legal  right 
to  continue  to  discharge  the  duties  of  said 
office,  and  to  receive  the  pay  therefor,  dur- 


ing the  term  of  the  office  of  the  auditor,  un- 
less dismissed  or  removed  by  the  legal  auditor 
of  the  state.  It  will  be  seen  that  it  Is  not 
denied  that  plaintiff  was  app<rinted  to  tbe 
office  claimed  by  him  by  Sweeney  while 
Sweeney  was  the  auditor  of  public  accounts. 
Nor  is  it  denied  that  plaintiff  continued  to 
disdiarge  the  duties  of  bis  office  i^>  to  the 
13th  of  June,  1900.  Nor  is  it  claimed  that 
the  defendant  (Coulter)  ever  removed  him  or 
appoitited  any  other  person  to  discharge  the 
duties  assigned  to  the  plaintiff.  Section  91 
of  the  constltutioa  provides  for  the  dectlon 
of  an  auditor  of  public  accoimts,  and  fixes 
the  term  at  four  years.  Section  95  fixes  the 
time  of  the  election,  which,  in  this  case,  was 
at  the  November  election,  1890.  Section  138, 
Ky.  St.,  appropriates  $13,700  to  the  auditor 
annually  to  enable  him  to  employ  and  pay 
as  many  clerks  as  are  necessary  to  discbarge 
the  business  of  the  office,  and  section  139  in- 
creases the  appropriation  by  the  sum  of  $2,500 
tac  the  purposes  aforesaid.  Section  140, 
Ky.  St,  provides  that  the  term  of  office  of 
the  assistant  auditor  and  clerks  shall  be  the 
same  as  that  of  the  auditor,  and  expire  at  the 
same  time,  tmless  they,  <»:  either  ot  them,  be 
removed  by  blm. 

It  seems  clear  to  us  that  the  plaintiff  hav- 
ing beeb  appointed  by  Sweeney,  who  was 
then  unquestionably  the  auditor  and  Invested 
with  the  authority  to  appoint  clerks,  and  hav- 
ing appointed  the  plaintiff,  he  (plaintiff)  was 
a  legal  officer  from  the  time  of  his  appoint- 
ment until  he  was  removed  by  the  auditor  or 
resigned  or  declined  to  perform  the  duties  re- 
quired by  law.  The  term  of  office  of  auditor 
is  fixed  by  the  constitution  at  four  years,  and 
although  in  this  case  It  was  finally  decided 
that  appellee.  Coulter,  was  the  legal  auditor, 
nevertbelesB  the  term  of  office  of  the  auditor 
remained  for  only  four  years.  Whoever  was 
the  legal  auditor  at  any  time  during  the  four 
years  fixed  by  the  constitution  was  entitled 
to  perform  and  discharge  the  duties  of  the 
office.  The  appointment  or  term  at  Clerks 
appointed  by  the  auditor,  under  the  provision 
of  the  statute  supra,  continued  during  the 
four  years,  and  so  much  thereof  as  remained 
unexpired  after  his  apiiolntment  unless  he 
was  removed  by  the  legal  auditor  or  person 
having  the  right  to  remove  him,  or  abandon- 
ed his  position.  It  therefore  follows  that  tlie 
plaintiff  was  an  officer  de  jure  from  the  time 
of  his  appointment  by  Sweeney  until  he  aban- 
doned or  declined  to  perform  further  service, 
to  wit  June  18,  1900.  He  never  having  been 
removed  or  discharged  by  the  audlt(»  of  pub- 
lic accounts,  it  results  from  the  foregoing' 
that  the  circuit  court  erred  in  dismissing  ap- 
pellant's petition. 

The  Judgment  Is  therefore  reversed,  and 
cause  remanded,  with  direction  to  the  court 
below  to  award  the  mandamus  against  the 
appellee  requiring  him  to  issue  his  warrant 
to  the  treasurer  of  Kentucky  in  favw  of  ap- 
pellant 'for  the  amount  claimed,  to  wit  at 
the  rate  of  $126  per  month  for  the  mobths 
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of  March,  April,  May,  and  to  the  13th  day 
of  June.  1900,  and  for  proceedings  consistent 
herewith. 


HEMPHILL  ▼.  COULTER.  Aiidltor.i 

(Ooort  of  Appeals  of  Kentacky.     March  18, 

1902.) 

DE  FACTO   OFFICERS— CLERK   OF   SECRETARY 
OF  STATB-COMPBNSATION— MANDAMUS. 

1.  A  clerk  of  the  corporation  department  in 
the  office  of  secretary  of  state,  who  was  ap- 
pointed by  one  who  held  that  office  under  a 
certificate  of  election  issued  hy  the  proper  au- 
thority, was  a  de  jure  officer,  and  not  merely 
a  de  facto  officer,  and  therefore  entitled  to 
compensation  for  his  services  out  of  the  fees 
of  the  office,  as  provided  hy  statute. 

'2.  Thongh  the  clerk  paid  the  fees  of  the  of- 
fice to  the  state  treasurer  instead  of  to  the  per- 
Eou  who  rightfullr  held  the  office  of  secretary 
of  state  at  the  time  the  services  were  perform- 
ed, he  was  entitled  to  a  mandamus  compelling 
the  auditor  to  issne  a  warrant  upon  the  treas- 
ary  for  the  compensation  to  which  he  was  en- 
titled out  of  such  fees,  the  person  to  whom 
the  fees  should  have  been  paid  uniting  in  the 
prayer  of  his  petition  for  the  mandamus. 

Appeal  from  circuit  court,  Franklin  county. 

"Not  to  be  offlclally  reported." 

Action  by  George  B.  Hemphill  against  Gus 
G.  Coulter,  auditor,  for  a  mandamus.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Bevo-sed. 

E.  D.  ft  B.  L.  Guffy,  for  appellant  Robert 
J.  Breckinridge  and  Clem.  J.  Whlttemore,  for 
appellee. 

GTIPPT,  C.  J.  The  petition  In  this  case 
shows  that  Oaleb  Powers  was  duly  certified 
hy  the  election  commissioners  to  have  been 
elected  to  the  olBce  of  secretary  of  state  at 
the  NoTember  election,  1S9&,  and  on  the  first 
Monday  in  January,  1900,  took  the  oath  re- 
quired by  law,  and  entered  into  and  took  pos- 
session of  said  ofiBce,  and  entered  npoh  the 
*8charge  of  the  duties  thereof,  and  employ- 
ed, appointed,  and  designated  plaintiff  a  clerk 
hi  said  office,  assigning  him  to  duty  in  what 
is  commonly  called  the  "corporation  depart- 
ment" plalntUTs  duties  t>elng  to  receive,  file, 
and  record  corporation  statements,  articles 
of  Incorporation,  statements  and  returns,  and 
reports  of  banks  and  trust  companies,  and 
bnllding  and  loan  associations,  and  collecting 
money  and  fees,  and  to  generally  discharge 
Euch  duties,  and  perform  such  work  and  la- 
bor, as  -was  necessary  to  execute  and  carry 
Into  effect  the  law  designating  certain  duties 
to  be  performed  by  the  secretary  of  state  In 
relation  to  corporations;  that  It  Is  provided 
by  law  that  the  secretary  of  state  should 
cause  said  duties  to  be  performed,  and  that 
M  mncb  of  whatever  money  shonld  be  re- 
ceived under  the  provisions  of  said  law  as 
might  be  necessary  to  pay  for  having  same 
enforced  sbonld  be  so  applied;  that  plaintiff 
accepted  the  employment  at  the  agreed  and 
fixed  price  of  $100  per  month,  and  entered 

'  Reported  by  Edwara  W.  Hloea,  Eiq.,  ot  Ui«  Frank- 
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upon  the  discharge  of  the  duties  devolving 
upon  him  thereunder,  and  continued  to  per- 
form said  duties  continuously  from  January, 
1900,  until  and  including  the  13th  of  June, 
1900,  filing  and  recording  articles  of  incorpo- 
ration of  corporations,  statements  and  reports 
of  banks,  trust  companies,  and  collecting  and 
receiving  the  fees  due  thereon  due  under  the 
law  making  It  the  duty  of  the  secretary  of 
state  to  collect  the  same;  that  during  the 
time  plaintiff  was  discharging  said  duties 
and  performing  said  service— that  is,  between 
January  8,  1900,  and  June  13,  1900— he  col- 
lected, as  above  mentioned,  more  than  $1,- 
580,  which  It  was  his  duty  to  collect  by  vir- 
tue of  his  said  employment,  all  of  which  he 
reported  as  required  by  law,  and  covered  Into 
the  state  treasury  of  Kentucky  by  pacing 
same  to  the  treasurer  of  Kentucky,  S.  W. 
Hager;  that  plaintiff  received  no  compensa- 
tion for  his  said  services,  except  $100  per 
month,  of  the  months  of  January  and  Feb- 
ruary, 1900,  and  has  received  no  other  com- 
pensation; and  that  there  is  due  him  salary 
and  compensation  at  the  rate  of  $100  per 
month  for  the  months  of  March,  April,  May, 
and  13  days  of  June,  1900,  aggregating  $343.- 
SiVA.  It  is  further  aUeged  that  it  was  the 
duty  of  the  auditor  to  draw  his  warrant  upon 
the  treasurer  of  Kentucky  In  his  favor  for 
the  sum  claimed,  and  a  mandamus  was  ap- 
plied for.  After  a  demurrer  was  sustained 
to  the  petition,  the  plaintiff  filed  an  amended 
petition,  In  which  be  reiterated  the  state- 
ments of  the  former  petition,  and  stated  that 
the  said  Caleb  Powers,  mentioned  In  the  pe- 
tition, demanded  of  defendant.  Coulter,  that 
he  draw  a  warrant  therefor  in  favor  of  said 
Powers,  which  defendant  refused,  and  said 
Powers  also  demanded  that  defendant  draw 
a  warrant  in  plaintiff's  favor,  which  defend- 
ant likewise  refused  to  do  and  yet  refuses 
to  do,  and  plaintiff-  also  demanded  of  0.  B. 
Hill,  who  Is  now,  and  continuously  since  June 
13,  1900,  has  been,  secretary  of  state,  that 
he  (the  said  Hill)  demand  of  defendant  a 
warrant  for  said  salary  due  plaintiff,  and  this 
said  Hill  refused  to  do.  The  court  finally 
sustained  a  demurrer  to  the  petition,  and, 
plaintiff  declining  to  plead  further,  the  action 
was  dismissed,  and  from  that  Judgment  this 
appeal  is  prosecuted. 

There  can  be  no  question  but  that  it  was 
the  duty  of  the  auditor  to  issue  a  warrant  Id 
favor  of  Hemphill  for  the  amount  claimed,  if 
Hemphill  was  legally  employed  and  dischar- 
ged the  duties  alleged  by  him  to  have  been 
performed.  The  court  evidently  sustained 
the  demurrer  for  the  same  reason  that  he 
adjudged  against  the  plaintiffs  in  the  cases 
of  Smith  V.  Coulter  (this  day  decided)  67  S. 
W.  1,— that  is,  that  Hemphill  was  merely  a 
de  facto  officer,— which  opinion  was  error,  as 
we  have  already  decided  in  the  opinion  supra. 

Powers  having  been  made  a  party  to  this 
suit,  It  Is  wholly  immaterial  whether  it  was 
the  duty  of  the  auditor  to  Issue  the  warrant 
to  Powers,  to  the  end  that  be  might  pay  the 
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plaintiff,  or  not,  for  the  reason  that  Powers, 
having  been  made  a  party  hereto,  assents  to 
and  unites  In  the  plalnttlTs  petition.  Section 
878,  Ky.  St,  sets  apart  the  fees  collected  from 
the  sources  set  ont  by  plaintiff  as  a  fund  for 
the  payment  of  the  expenses  Incident  to  the 
department  It  appears  from  the  petition 
in  this  case,  which  Is  admitted  on  demurrer, 
that  he  collected  and  paid  over  to  the  treas- 
urer, Hager,  more  than  f  1,500,  which  was 
more  than  necessary  to  pay  him  for  the  serv- 
ices rendered;  and  while  in  strict  law,  per- 
haps, the  amount  due  the  plaiatiff  should 
have  been  paid  to  the  secretary  of  state,  or, 
in  other  words,  the  party  In  {mssesslon  of 
the  ofSce  and  records,  and  controlling  same, 
during  the  rendition  of  the  services,  for  the 
purpose  of  paying  plaintiff,  yet,  as  before 
indicated.  Powers,  having  united  in  the  re- 
quest of  HemphUl,  the  auditor,  should'  now 
be  required  to  issue  his  warrant  In  favor  of 
Hemphill  for  the  sum  claimed,  so  far  as  the 
pleadings  In  this  case  appear. 

For  the  reasons  Indicated,  the  judgment  ap- 
pealed from  Is  reversed,  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to 
plaintiff's  petition  as  amended,  and  for  pro- 
ceedings consistent  herevrlttu 


SWEET  ▼.  liOUISVILIiB  BY.  C».» 

(Court  of  Appeals  of  Kentucky.     March  12, 

1«02.) 

CARRIERS— 3TREST  RAILROADS-DI8CHAROINO 

PASSBNOER  AT  DANQSIROUS  PLACE 

— UABIUTY. 

1.  While  a  street  railway  company  is  not 
bound  to  furnish  safe  places  for  aepo8itln|;  Its 
passengers,  yet  where  the  dangerous  condition 
of  a  street  at  the  place  of  discharging  a  pas- 
senger is  known,  or  is  such  as  must  be  known, 
to  the  carrier,  and  is  unknown  to  the  passen- 
ger,— as  where,  because  of  the  darkness,  he 
cannot  see  it, — the  carrier  is  bound  to  warn 
him  of  the  danger,  or  to  assist  him  in  safely 
alighting. 

2.  Whether  a  hole  In  the  street  at  the  place 
of  discharging  a  passenger  was  the  cause  of 
the  passenger's  injury,  and  was  such  a  de- 
fective place  for  discharging  passengers  as  to 
render  ft  obviously  unsafe,  were  questions  of 
tact  for  the  jury. 

Appeal  from  circuit  court  Jefferson  coun- 
ty, law  and  equity  division. 

"To  be  oflacially  reported." 

Action  by  Annie  Sweet  against  the  Louis- 
ville Railway  Ck»mpany  to  recover  damages 
for  personal  Injuries.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Reversed. 

Augustus  B.  Willson  and  Morris  B.  Glfford, 
for  npnollant.  Falrlelgh,  Straus  &  Eagles, 
Kobn,  Baird  &  Spindle,  and  J.  H.  Hazelrigg, 
for  appellee. 

O'REAR,  J.  Appellant  was  a  passenger 
on  appellee's  street  railway  on  the  evening 
of  July  4,  1899.  It  was  dark  when  the  car 
reached  Its  destination.  The  cars  were  stop- 
ped at  or  near  the  usual  street  crossing.    In 

■Reported  by  Edward  W.  HIaes.  Esq., of  the  Frmnk- 
tort  bar,  and  fonnerljr  state  reporter. 


attempting  to  alight,  appellant  fell,  severely 
injuring  her  ankle.  She  complains  of  ap- 
pellee, charging  It  with  negligence  in  stop- 
ping the  car  at  a  point  where  the  steps  she 
was  to  use  in  alighting  were  Just  over  a  hole 
or  unusual  depression  In  the  street,  and  in 
not  warning  her  of  the  danger  before  she 
stepped  from  the  car.  The  evidence  dis- 
closed that  the  street  In  question  was  a 
macadam  road.  It  had  become  io  worn  at 
this  particular  point  that  a  depression  was 
formed  of  two  or  three  feet  In  length,  and 
six  inches  deep.  It  was  at  the  edge  of  the 
appellee's  track,  and  so  near  It  that  one  step- 
ping from  the  car  would  be  apt  to  step  Into 
It  It  was  easily  to  be  seen  In  the  light  At 
the  close  of  the  evidence  for  appellant  a  per- 
emptory instruction  to  find  for  the  defend- 
ant was  given.  F(«  appellee  It  is  argned 
that  the  street  at  the  point  In  question  was 
under  the  exclusive  control  of  the  city,  which 
alone  had  either  the  duty  or  the  right  to 
make  repairs,  and  that  appellee  merely  un- 
dertook to  safely  carry  appellant  to  any  de- 
sbred  point  <m  Its  line,  and  to  allow  her  to 
leave  the  car  at  any  customary  stopping 
place,  such  as  at  street  crossings.  It  is 
stated,  and  It  seems  to  be  true,  that  a  differ- 
ent duty  attaches  to  street  railway  and  to 
steam  railway  operators  In  respect  to  fur- 
nishing safe  places  t<a  discharging  their 
passengers.  The  latter  must  furnish  such, 
while  the  former  is  unda  no  such  obliga- 
tion, but  discharges  Its  iwssengers  at  con- 
venient points  along  the  streets  it  traverses. 
Booth,  St  Ry.  Law,  {  328.  If  the  street  at 
the  place  of  discharging  the  passenger  pre- 
sents a  dangerous  condition  to  one  alightiog 
there,  and  such  danger  is  obvious  to  the  pas- 
senger, the  carrier  Is  not  liable  to  him  for 
injuries  received  from  such  defects.  But 
where  the  danger  is  known,  or  Is  such  as 
must  have  been  known,  to  the  carrier,  and 
is  unknown  to  the  passenger,— as  whM'e,  be- 
cause of  the  darkness,  he  cannot  see  it— 
the  carrier  is  bound  to  warn  the  passenger 
of  the  danger,  w  to  assist  him  in  safely 
alighting,  or  stop  the  car  at  a  point  beyond 
or  short  of  the  dangerous  point  Its  failure 
to  take  one  of  these  precautions  renders  it 
liable  to  the  passenger  sustaining  injury  be- 
cause of  such  neglect  Railway  Co.  v.  Scott 
88  Va.  902.  11  S.  E.  404;  Stewart  v.  Railway 
Co.  (Minn.)  80  N.  W.  854;  Sowash  v.  Trac- 
tion Co.,  188  Pa.  618,  41  Aa  743.  While  the 
street  railway  company  is  not  bound  to  fur- 
nish safe  places  for  depositing  Its  passen- 
gers. It  Is  bound  to  elth»  sdect  them  or  to 
warn  the  passenger  of  the  conditioDs. 
Whether  the  hole  in  this  instance  was  the 
cause  of  appellant's  injury,  or  was  such  a 
defective  place  for  discharging  passengers  as 
to  render  it  obviously  unsafe,  are  qn^tions 
of  fact  that  should  have  be^i  submitted  to 
the  Jury. 

The  Judgment  is  reversed,  with  directions 
to  award  appellant  a  new  trial  under  pro- 
ceedings not  Inconsistent  herewith. 
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OOCHBAN  et  aL  t.  RJBNNISON.i 

(Court  of  Appeals  of  Kentucky.     March  14^ 

1902.) 

HUSBAND  AND  WIFK— INVESTMENT  BY  HUS- 
BAND OF  MONEY  REWBaVBD  FROU  WIFE 
— RIGHTS  OF  CRBDITORS. 
G.  pnrcbaaed  a  tract  of  land,  paying  abont 
13,000  therefor;  $2,000  of  this  amount  haviug 
been  received  by  him  from  his  wife  under  an 
agreement  with  her  to  InTest  it  in  land,  and 
take  the  title  to  her  and  her  children.  After 
her  death,  and  after  he  had  married  again,  he 
took  a  deed  conveyiug  the  land  to  himself,  and 
then  conveyed  it  to  U.  upon  condition  that  H. 
■would  reconvcy  abont  40  acres  to  him  and  his 
then  wife  for  life,  remainder  to  certain  nam- 
ed children,  and  would  hold  the  remainder  in 
trust  for  his  chUdren  by  bia  former  marriage, 
subject  to  the  payment  to  him  of  $150  annual- 
ly out  of  the  rents.  Held,  that  the  agree- 
ment between  C.  and  his  first  wife  was  valid 
as  to  his  creditors,  and  therefore  his  creditors 
can  subject  only  the  $1S0  of  rent  annually  re- 
served; the  40  acres  reconveyed  to  C.  In  lieu 
of  his  investment  of  $1,000  being  the  equiva- 
lent of  a  homestead. 

Appeal  from  circuit  court,  BnlUtt  county. 

"Not  to  be  officially  reported." 

Action  by  Mattle  Rennlson  against  Toin 
Cochran  and  others  to  »iforce  a  judgment 
Judgment  for  plaintiff,  and  defendants  ap- 
peal   Reversed. 

J.  W.  Croan  and  E.  P.  Hays,  for  appel- 
lants. 

O'BEAB,  J.  Tom  Cochran,  J.  N.  Coch- 
ran, and  Ben  A.  Ohapeze  were  Indebted  to 
appellee  In  the  sum  of  $208.75,  with  interest 
from  the  28th  day  of  April,  1895,  upon  which 
she  recovered  a  Judgment  in  the  Bullitt  cir- 
cuit court  on  the  24th  of  December,  1896, 
asalnst  all  of  the  parties  to  the  note.  This 
action  was  brought  upon  a  return  of  nulla 
bona,  in  which  attachments  were  Issued 
against  the  property  of  the  three  defend- 
ants, and  various  garnishees  were  Joined. 
The  controversy  upon  this  appeal  Is  as  to 
the  correctness  of  the  judgment  of  the  cir- 
cuit court  In  subjecting  certain  lands  for- 
merly owned  by  defendant  James  N.  Coch- 
ran to  the  payment  of  the  debt.  It  appears 
that  James  N.  Cochran  received  from  the 
father  of  his  first  wife,  and  through  her, 
about  $2,000.  Some  witnesses  place  It  at 
more,  but  we  are  satisfied  that  the  figure 
uny  be  safely  stated  at  $2,000.  The  agree- 
ment lietween  James  N.  Cochran  and  his 
wife  at  the  time  was  that  he  would  invest 
tbl.<)  money  In  land  for,  and  take  the  title  to, 
her  and  her  children.  He  bought  the  land 
at  a  decretal  sale,— 333  acres,— at  the  price 
of  $3,150.  He  furnished  the  difference  be- 
tween her  $2,000  and  the  purchase  price. 
Itofore  a  conveyance  of  the  land,  she  died, 
lie  married  again,  and  thereafter  took  a 
conveyance  of  the  land  to  himself.  Subse- 
<inent  to  this  he  executed  a  deed  to  appel- 
lant H.  S.  Cochran,  who  was  his  son  and 
the  son  of  his  first  wife,  conveying  to  him 
In  trust  the  whole  of  the  farm,  upon  the 

■Reported  by  Edward  W.  Hlnes,  Esq.,  ot  tli*  Frank- 
fort bar,  and  tormerl/  state  reporter. 


condition  that  the  trustee  reconvey  to  said 
James  N.  Cochran  and  his  then  wife,  Ma- 
thilda C,  40  acres  for  their  lives,  with  re- 
mainder to  certain  named  children.  The 
remainder  of  the  tract  of  land  the  trustee 
was  to  bold  for  the  eight  children  of  James 
N.  Cochran's  first  wife,  namely,  Henry  S., 
Minnie  A.,  William  Lee,  Enoch  A.,  James 
C,  Edith  M.,  Thomas  C,  and  Goebel  Coch- 
ran. But  It  was  provided  that  the  trustee 
should,  out  of  the  rents  of  this  last-named 
portion  of  the  farm,  pay  to  James  N.  Coch- 
ran $150  annually  during  his  life.  The  cir- 
cuit court  disregarded  this  conveyance,  and 
subjected  the  whole  of  this  land  to  the  pay- 
ment of  appellee's  judgment,  on  the  ground 
that  the  conveyance  was  voluntary  and 
fraudulent  as  to  his  antecedent's  creditors. 
Including  appellee. 

The  agreement  between  James  N.  Coch- 
ran and  his  first  wife  was  valid,  and,  having 
been  executed  by  him,— it  having  been  sat- 
isfactorily established  by  the  proof  in  the 
record.— It  should  not  be  disturbed.  Tbis 
proposition  has  been  so  frequently  deter- 
mined by  this  court  that  it  seems  unneces- 
sary to  further  elaborate  It  than  by  a  mere 
citation  of  some  of  the  authorities:  Wood 
V.  EUlott,  7  S.  W.  624;  Beatty  v.  Dudley,  80 
Ky.  381;  Tabler  v.  Bank,  29  8.  W.  335; 
Seller  v.  Walz,  100  Ky.  105,  29  S.  W.  388, 
31  8.  W.  729;  Campbell  v.  Campbell's  Trus- 
tee, 79  Ky.  395;  Miller  t.  Edwards,  7  Bush, 
394;  Sparks  v.  Colson,  60  S.  W.  640.  It 
would  appear  that  the  reconveyance  to 
James  N.  Cochran  of  the  40  acres  was  In 
lieu  of  his  Investment  of  about  $1,000  In  the 
purchase  price  of  the  land,  and  may  be  tak- 
en as  the  equivalent  of  a  homestead.  We 
are  of  the  opinion,  however,  that  the  $150  of 
rent  reserved  to  James  N.  Cochran,  pay- 
able out  of  the  land  held  In  trust  for  the 
first  wife's  children,  is  liable  to  appellee's 
debt. 

The  judgment  of  the  circuit  court  decree- 
ing a  sale  Is  reversed,  and  this  case  is  re- 
manded, with  directions  to  rent  out  the 
lands  held  by  the  trustee,  appellant  H.  8. 
Cochran,  In  trust  for  the  children  of  James 
N.  Cochran's  first  wife,  and  to  subject  the 
$150  of  this  rent  annually  reserved  to  James 
N.  Cochran  to  the  payment  of  appellee's 
judgment  In  so  far  as  it  may  be  necessary 
to  subject  It 


NICHOLSON   V.    MERRITT.i 

(Court  of  Appeals  of  Kentucky.     March  12, 

1002.) 

SLANDER  —  BURDEN  OP  PROOF  —  COMPENSA- 
TORY DAMAGES  —  PUNITIVE  DAMAGES  —  AB- 
SENCE OF  ACTUAL  MALICE— INSTRUCTIONS- 
READING  PLEADINGS  TO  JURY  IN  ARGU- 
MENT. 

1.  In  an  action  for  slander,  where  the  peti- 
tion charged  the  speaking  of  words  importing 
that  plaintiff,  alleged  to  be  an  unmarried  wo- 
man, Iiad  given  birth  to  a  child,   an  answer 

'Reported  by  Edward  W.  Hinee.  Esq.,  o(  tbe  Fra< 
tort  bar,  and  formerly  state  reporter. 
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denying  that  defendant  spoke  the  words  and 
that  plaintiff  was  unmarried  placed  the  har- 
den of  proof  npou  plaintiff,  as  judgment  wonld 
have  goab  for  defendant  if  no  proof  had  been 
offered. 

2.  Where  the   words  spoken  are  actionable 

Ser  se,  no  inqniry  shonla  be  permitted  as  to 
efendant's  motive  in  speakiDS  the  words. 

3.  It  was  error  to  instruct  the  jury  that  in 
awarding  compensatory  damages  they  were 
"at  liberty"  to  take  into  consideration  any 
disgrace,  shame,  hnmiiiation,  mortification,  or 
anguish  of  mind  suffered  by  plaintiff  by  reaaon 
of  the  speaking  of  the  words,  as  uie  jury 
should  have  been  told  that  th^y  "should"  take 
into  consideration  those  elements  in  awarding 
compensation. 

4.  It  was  error  to  instruct  the  inry  that  they 
were  authorized  to  award  punitive  damages 
only  in  the  event  they  believed  that  defend- 
ant was  actuated  by  malice  in  fact  in  speaking 
the  words,  as  the  malice  which  the  law  im- 
plies is  sufBcient  to  auth(»'ize  punitive  dam- 
ages where  the  words  are  actionable  per  se. 

5.  It  was  error  to  instruct  the  Jury  niat  they 
might  give  nominal  damages,  only,  if  they  be- 
lieved that  defendant  did  not  originate  the 
slander,  but,  without  malice,  merely  repeated 
it,  and  that  plaintiff  was  in  no  manner  injured 
by  the  speaking  of  the  words. 

6.  While  it  was  improper  for  plaintUT*  conn- 
sel  to  read  defendant's  answer  to  the  jury  in 
ar^mcnt,  as  it  had  not  been  introduced  as 
evidence,  yet,  as  he  did  so,  defendant's  counsel 
was  at  liberty  to  place  his  own  interpretation 
on  the  language  used  therein,  so  long  as  the 
words  of  the  pleading  were  not  misquoted. 

Appeal  from  circuit  court,  Gravee  county. 

"Not  to  be  officially  reported." 

Action  by  Minnie  Nicholson  against  D.  R. 
Merrltt  for  slander.  Judgment  for  plaintltf 
for  a  nominal  sum,  and  she  appeals.  Re- 
versed. 

D.  6.  Parks,  for  appellant.  Lee  &  Hester, 
for  appellee. 

O'BEAR.  J.  This  Is  an  action  for  slander. 
The  actionable  words  were:  "Has  one  of 
Griff  Nicholson's  girls  bad  a  young  one?  I 
beard  It"  The  young  woman  In  question 
was  unmarried.  On  a  former  appeal  of  this 
case  the  court  held  the  words  actionable  per 
se,  and  consequently  the  essential  element  of 
malice  was  conclusively  presumed.  On  a  re- 
trial the  jury  returned  a  verdict  for  a  nomi- 
nal sum  for  the  appellant  (plaintiff).  This 
appeal  presents  these  questions  for  review, 
namely: 

1.  The  pleadings  joined  an  issue  aa  to  the 
use  of  the  words.  The  answer  denied  that 
defendant  spoke  them,  maliciously  or  at  all, 
and  denied  that  appellant  was  unmarried. 
On  the  trial  appellant  assumed  the  burden, 
by  first  Introducing  her  evidence  In  chief. 
Upon  the  argument  the  conrt  ruled,  over  ap- 
pellan't's  objections,  that  the  burden  of  the 
case  was  on  appellee  (the  defendant).  This 
was  error.  The  governing  section  of  the 
Civil  Code  of  Practice  (section  526)  is:  "The 
burden  of  proof  In  the  whole  action  lies  on 
the  party  which  would  be  defeated  If  no  evi- 
dence were  given  upon  either  side."  The 
right  of  concluding  the  argument  is  deemed 
some  equivalent  for  the  burthen  of  sustain- 
ing the  main  issue,  and  to  deny  such  right 


to  the  party  entitled  to  It  Is  to  deprive  blm 
of  a  substantial  benefit  It  has  been  repeat- 
edly held  that  that  right  belonged  to  the 
party  who  would  lose,  for  lack  of  evidence. 
If  no  proof  were  offered  upon  the  Issue  joined 
by  the  pleadings,  and  to  refuse  the  right  was 
reversible  error.  Railroad  Co.  v.  Brown,  13 
Bush,  478;  O'Connor  ▼.  Bridge  Co.,  85  Ky. 
m),  27  8.  W.  251,  883;  Ennert  v.  Diets  (Ky.) 
58  8.  W.  442;  Crabtree  v.  Atchison.  93  Ky. 
338,  20  S.  W.  260.  If  no  proof  had  been 
offered  in  this  case,  under  the  pleadings  the 
court  would  have  been  compelled  to  render 
a  judgment  for  the  defendant 

2.  In  the  course  of  appellee's  testimony  he 
was  questioned  by  his  counsel  and  answered 
as  follows:  "Q.  I  will  ask  yon  if  yon  were 
aiming  to  charge  that  the  young  lady  had 
had  a  baby?  A.  No,  sir.  Q.  You  were  just 
making  this  inquiry  to  find  out?  A.  I  didn't 
believe  It  I  tried  to  hold  up  her  character, 
instead  of  running  It  down.  The  reason  I 
asked  It  was  to  deny  It  when  I  heard  It 
spoke  of."  This  was  all  objected  to.  The 
form  of  the  questions  alone  should  have  con- 
demned them.  But  they  are  subject  to  a 
more  serious  criticism.  When  words  spoken 
or  written  are  offered  In  evidence  of  some 
act  which  is  the  subject  of  Investigation.  It 
would  seem  competent  to  explain  the  motive 
of  the  speaker,  when  motive  is  a  relevant 
fact  But  where  the  words  are  themselves 
the  thing  that  Is  actionable,  the  secret  in- 
tent of  him  uttering  them  Is  not  permitted 
to  be  shown.  Newell,  Sland.  &  !<.  270-275. 
The  reason  must  be  manifest  When  the 
words  are  per  se  actionable,  conclusively  Im- 
plying the  necessary  malice,  the  damage  Is 
done  in  publishing  the  slanderous  matter. 
If  the  utterer  would  have  the  benefit  of  his 
secret  thoughts  and  purposes  In  using  the  de- 
famatory language,  he  should  declare  them 
at  the  same  time  in  the  hearing  of  his  audi- 
ence. It  would  be  monstrous  to  suffer  him 
to  detail  the  most  scandalous  falsehood  to  his 
auditors,  reserving  In  his  own  breast  sncb 
mitigating  or  beneficial  information  as  he 
was  possessed  of,  and  then  allow  him  Im- 
munity In  any  part  because  of  that  which 
was  good  that  he  kept  back.  The  objections 
to  the  questions  and  answers  should  have 
been  sustained. 

S.  The  first  Instruction  told  the  jury  that, 
as  the  evidence  showed  that  defendant  ad- 
mittedly spoke  the  words  charged,  the  ver- 
dict must  be  for  the  plaintiff.  As  to  com- 
pensation, the  court  said:  "You  are  at  lib- 
erty to  take  Into  consideration  any  disgrace, 
shame,  humiliation,  mortification,  or  anguish 
of  mind  suffered  by  her  by  reason  of  the 
speaking  and  publishing  of  the  words  char- 
ged in  the  petition."  We  are  of  opinion  that 
the  use  of  the  words  "at  liberty"  In  this  in- 
struction falls  short  of  the  law.  The  jury 
should  have  been  told  that  they  "should" 
take  Into  consideration.  In  forming  that  part 
of  their  verdict  such  of  the  elements  named 
as  they  believed,  from  the  evidence,  existed. 
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As  to  punitive  damages,  the  court  Instructed 
tbe  Jnry  that  "If  they  believed,  from  the  evi- 
dence, the  defendant,  in  speaking  and  pub- 
lishing such  words,  -was  actuated  by  malice 
in  fact,  then  they  may,  in  addition  to  com- 
pensatory damages,  assess  punitive  dam- 
ages," The  words  "was  actuated  by  malice 
in  fact"  should  have  been  omitted  from  the 
instruction.  The  circumstances  attending 
the  utterance  of  the  words  sued  on  were  all 
permitted  to  be  shown.  The  criticised 
clause.  If  law,  would  give  practical  immunity 
to  idle,  thoughtless,  or  indifferent  scandal 
mongers.  For  they  could  say,  and  probably 
show  as  clearly  as  appellee  does,  that  they 
had  "nothing  against"  the  party  charged; 
that  they  were  merely  endeavoring  to  ferret 
out  the  truth  of  the  gossip,  and  therefore 
were  thoroughly  sifting  It  through  the  com- 
munity; that  they  were  devoid  of  all  ill  feel- 
ing toward  their  victim,  and  had  not  the 
slightest  intention  to  injure  him.  But  such, 
happily,  is  not  the  law.  If  the  words  char- 
ged are  false,  and  are  such  as  to  charge  a 
crime  or  such  moral  lapse  as  do  the  words 
in  the  case  at  bar,  they  are  maliciously  ut- 
tered, in  the  eyes  of  the  law,  if  they  are  not 
privileged.  The  public  good,  as  well  as  Jus- 
tice to  the  Injured  party,  demands  that  com- 
pensation, certainly,  and  punishment  by  way 
of  exemplary  damages,  according  to  the 
gravity  of  the  wantonness,  or  lack  of  It,  In 
the  ntterance  of  the  falsehood,  should  be 
meted  to  tbe  parties.  The  court  undertook 
to  give  the  Jury  a  definition  of  "malice," 
drawing  a  distinction  betweoi  "malice  In 
fact"  and  "malice  In  law."  We  doubt  If  an 
Instruction  on  this  subject  was  needed;  but, 
at  any  rate,  the  one  given  was  neither  lu 
harmony  with  the  generally  accepted  legal 
d^lnltlon  of  the  term,  nor  with  this  court's 
rnlings  on  that  subject  Courier-Journal  Go. 
V.  Sallee  (Ky.)  47  &  W.  228;  Nicholson  v. 
Bust  (Ky.)  52  S.  W.  833;  Bouv.  Law  Diet; 
Webst  Diet.,  "Malice."  The  instruction  on 
this  point  approved  by  this  court  in  the  case 
of  Nicholson  V.  Bust  supra,  and  applicable 
to  this  case,  was,  In  substance:  "In  assess- 
ing such  damages,  you  must  consider  all  the 
facts  admitted  to  be  true  by  the  defendant 
as  directed  by  the  instructions  herein,  to- 
gether with  all  the  facta  and  cbvumstances 
proven  in  evidence  before  you,  and  may.  In 
the  exercise  of  a  sound  discretion,  assess 
«nch  punitive  damages  by  way  of  punish- 
ment to  tlie  defendant  as  you  may  believe, 
from  the  evidence,  the  plaintift  ought  to  re- 
cover because  of  the  speaking  of  the  words." 
The  third  and  fourth  instructions  given  were 
as  follows:  "No.  8.  The  court  instructs  the 
jury  that  If  they  believe,  from  the  evidence, 
tbe  defendant  did  not  originate  the  slander 
against  the  plaintiff,  that  he  merely  repeated 
what  some  one  else  said  to  him,  or  in  his 
presence;  and  that  he  acted  without  malice 


in  repeating  it  and  that  the  plaintiff  was 
In  reality  in  no  manner  Injured  by  the  speak- 
ing and  publishing  of  the  words  by  the  de- 
fendant then  the  Jury  may  give  nominal 
damages  only;  but  they  are  not  compelled 
to  do  so,  and  they  will  fix  the  amount  of 
damages  plaintiff  is  entitled  to  recover  at 
such  sum  as  they  think  right  and  proper,  un- 
der all  the  evidence  In  the  case.  No.  4.  The 
court  instructs  the  Jury  that  evidence  to  the 
effect  that  there  was  a  rum<»:  or  report  In 
circulation  in  the  neighborhood  that  plaintiff 
had  given  birth  to  a  bastard  child,  and  evi- 
dence to  the  effect  that  the  defendant  at 
the  time  he  spoke  the  words  charged  in  the 
petition,  stated  to  those  who  were  present 
that  he  did  not  believe  the  report  may  be 
considered  by  the  Jury  In  mitigation  of  dam- 
ages only."  "We  are  of  opinion  that  the 
third  instruction  Is  open  to  the  objection 
concerning  "malice  In  fact"  above  discussed, 
as  well  as  to  the  further  one  that  it  singles 
out  and  seems  to  give  undue  prominence  to 
certain  matters  In  the  case.  It  was  unneces- 
sary, and  is  not  altogether  sonnd.  We  have 
already  stated  (a  matter  seemingly  well  set- 
tled before)  that  one  who  repeats  a  slander, 
widening  Its  publication,  is  but  little  better 
than  he  who  originates  It  So  far  as  Its 
probable  effects  are  concerned,  there  Is  but 
slight  difference. 

4.  Complaint  is  made  at  alleged  miscon- 
duct of  counsel  for  ai^ellee  in  his  closing 
argument  of  the  case  to  the  Jury.  The  facts 
were  that  In  his  argument  appellant's  coun- 
sel read  to  the  Jury  appellee's  answer,  deny- 
ing tbe  use  of  tbe  words.  It  Is  said  It  was 
for  the  purpose  of  discrediting  appellee's 
standing  as  a  witness.  In  response,  appel- 
lee's counsel,  discussing  the  answer,  gave  It 
his  Interpretation,— that  It  did  not  deny  the 
use  of  the  words,  but  denied  that  he  ma- 
liciously used  them.  It  is  claimed  that  this 
construction  was  an  untrue  one.  We  are  of 
opinion  that  it  was  improper,  In  the  first 
place,  for  aiq)ellanf s  counsel  to  have  read 
the  answer  to  the  jury  in  argument  No  ref- 
erence had  been  made  to  it  In  the  evidence. 
Defendant  was  not  questioned  as  to  whether 
he  had  In  fact  ever  seen  It  or  heard  It  read. 
It  was  not  the  province  of  the  Jury  to  con- 
sider the  pleadings  in  the  case,  unless  they 
were  Introduced  during  the  trial  in  regular 
manner,  and  were  relevant  as  evidence.  The 
pleadings  are  for  the  court  The  Jury  are 
not  concerned  with  them.  But  when  appel- 
lant did  use  them  in  argument— It  seems, 
without  objection,— appellee's  counsel  was  at 
IIl)erty  to  place  bis  own  interpretation  on 
their  language,  so  long  as  the  words  of  the 
writings  were  not  misquoted. 

For  the  errors  Indicated,  the  Judgment 
must  be  reversed,  and  cause  remanded  for  a 
new  trial  under  proceedings  not  Inconsistent 
herewith. 
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LINGEXFELSER  t.  HENRT  VOOT  MACH. 
CO.x 

(Court  ot  Appeals  of  Ktntncky.     March  11, 

PRINCIPAI.    AND    AaBN<F-RATVFICATI(Hf    OF 

PURCHASE  UADB  BY  AOENT— PESISONAL 

L.IABIUTT  or  FRINCIPAl.. 

Though  defendant  had  appropriated  to  his 
own  uiie,  m  the  operation  of  nu  mannfacturing 
plant,  valuable  and  necessary  machinor  pur- 
chased from  plaintiff  by  one  whom  he  had  put 
in  charge  of  the  property  as  his  agent,  which 
was  put  into  the  plant  with  his  knowledge, 
and  without  objection  on  his  part,  it  was  error 
to  render  a  personal  judgment  against  him  for 
the  price  or  value  thereof;  ^aintifl  being  en- 
titled only  to  a  lien  thereon. 

Appeal  from  circuit  court.  Mason  county. 

"Not  to  be  officially  reported." 

Action  by  the  Henry  Yogt  Machine  Com- 
pany against  George  LIngenfelser  to  recover 
the  price  of  machinery  sold,  and  to  enforce  a 
lien  thereon.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

For  former  report,  see  62  S.  W.  499. 

A.  E.  Cole  &  Son,  for  appellant  W.  D. 
Cochran,  for  appellee. 

BURXAM,  J.  This  Ifl  the  second  appeal  In 
this  case.  The  opinion  upon  the  former  ap- 
peal (62  S.  W.  499)  contains  a  full  statement 
of  the  facts  out  of  which  the  litigation  grew. 
It  was  therein  held  that  appellee,  the  Henry 
Yogt  Machine  Company,  was  entltied  to  sub- 
ject the  lee  plant  to  the  payment  of  their 
debt,  but  the  claim  for  a  personal  Judgment 
against  appellant  was  overruled.  Upon  the 
return  of  the  case  to  the  lower  court  a  Judg- 
ment was  entered  subjecting  the  property  to 
appellee's  debt,  as  indicated  by  the  opinion. 
They  were  also  given  a  personal  Judgment 
against  the  appellant  and  from  this  part  of 
the  Judgment  this  appeal  is  prosecuted.  Even 
if  It  be  conceded  that  the  question  is  not  res 
adjudicata,  we  perceive  no  reason  for  chan- 
ging the  conclusion  reached  upon  the  former 
appeal. 

The  personal  Judgment  was  erroneous,  and 
Is  reversed,  and  the  cause  remanded  for 
proceedings  consistent  herewith. 


ORUTCHFIELD  et  al.  v.  UNION  CENT. 
LUTE  INS.  CX).i 

(Court  of  Appeals  of  Kentucky.    March  11, 
1902.) 

LIFE    INSURANCB— CONTINUANCE    OF    POLICY 

AS  PAID-UP  TERM  POLICY— CALCULATION 

OF  TIME  OF  CONTINUANCE. 

Under  a  policy  of  Insurance  providing 
that  after  the  payment  of  three  annual  pre- 
miums the  policy  shall  become  a  paid-up  term 
policy,  "and  contiuue  in  force  for  such  time 
as  one  annual  premium  upon  this  policy  is  con- 
tained in  its  reserve  value,"  the  time  for  which 
the  policy  shall  contiuue  in  force  is  to  be  de- 
termined by  dividing  the  amount  of  the  reserve 
value  by  the  amount  of  the  annual  premium  up- 
on the  entire  policy,  and  not  merely  by  the  an- 
nual premium  upon  each  $1,000  of  the  policy. 

>  Reported  br  Edward  W.  Hlnes,  Esq.,  ot  tbe  Frank- 
tort  bar,  and  formerly  state  reporter. 
*  For  opinion  on  rehearlns,  see  C7  8.  W.  tSt. 


Appeal  from  circuit  court,  Jessamine  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  M.  L.  Crutchfleld  and  another 
against  the  Union  (Central  Life  Insurance 
Company  on  a  policy  of  Insurance.  Judg- 
ment for  defendant  and  plaintiffs  tLppeil 
Affirmed. 

George  Denny,  for  appellants.  Jobn  It  Al- 
len and  Robert  Ramsey,  for  appellee 

PAYNTER.  J.  On  March  21,  1885,  the  ap- 
I>ellee  issued  a  10-payment  policy  on  the  life 
of  Charles  M.  Boulden  In  the  sum  of  |10,- 
(XX).  The  annual  premium  was  $451,  to  be 
paid  on  the  30th  day  of  March,  each  year. 
It  Is  averred  In  the  flrst  paragraph  of  the  pe- 
tition that  he  made  five  annual  paymrats; 
that  the  rate  upon  the  life  of  Boulden  was 
$15.20  per  $1,000;  that  under  the  terms  of  the 
contract  the  policy,  by  reason  of  the  five  pay- 
ments, was  extended  for  11  years:  that  the 
Insured  died  In  June,  1S07,  which  was  during 
the  life  of  the  i>ollcy.  In  the  second  para- 
graph the  same  facts  wwe  averred,  and.  In 
addition  thereto,  that  for  the  sixth  and  sev- 
enth annual  payments  the  Insured  gave  his 
notes;  that  the  payments  and  the  notes  made 
the  reserve  value  of  the  policy  on  March  SO, 
1802,  $2,2SC;  that  there  should  be  deducted 
therefrom  $902,  the  amount  of  the  notes, 
which  made  the  net  reserve  value  $1,3S4; 
that  the  term  rate  was  $15.20  per  $1,000: 
that  the  payment  of  the  seven  premiums  as 
aforesaid  continued  the  policy  in  force  for 
more  than  eight  years  from  the  time  the  in- 
sured ceased  to  pay  upon  same,  March  30, 
1802.  From  the  averments  of  the  petition  it 
appeared  that  the  deceased  ceased  to  pay 
premiums  on  30th  of  March,  1892.  The  court 
sustained  a  demurrer  to  the  petition,  and, 
the  plaintiff  refusing  to  plead  further,  it  was 
dismissed.  The  action  of  the  court  Involves 
the  Interpretation  of  a  clause  in  the  policy 
which  reads  as  follows:  "If,  after  three  or 
more  years  premiums  have  been  paid,  any 
premium  falling  due  thereafter  be  not  paid 
when  due,  this  company  will,  on  surrender  of 
this  contract  Issue  a  paid-up  life  policy  (with- 
out participation  in  profits)  for  the  followln!; 
named  amounts,  payable  at  death  only:  Aft- 
er three  annual  payments,  $1,280;  after  four 
annual  payments,  $1,700;  after  five  annual 
payments,  $2,120;  after  six  annual  payments. 
$2,540;  after  seven  annual  payments,  $2,900; 
after  eight  annual  payments,  $3,380;  after 
nine  annual  payments,  $3,800:  provided  such 
surrender  be  made  while  this  policy  Is  In 
force.  Or,  If  no  such  surrender  be  made.  It  is 
agreed  that  this  policy  shall  (after  three  or 
more  years'  premiums  have  been  paid),  with- 
out surrender,  become  a  paid-up  term  policy 
upon  the  same  terms  and  conditions  as  spec- 
ified therein,  except  as  to  payments  of  premi- 
ums and  participation  in  profits,  and  contin- 
ue in  force  for  such  time  as  one  annual  pre- 
mium upon  this  policy  Is  contained  In  Its 
reserve  value,  according  to  the  American  'Bi- 
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perieoce  TftUe  of  Mortality,  witb  Interest  at 
four  per  cent  per  annum,  at  the  end  of 
vhidi  time  this  contract  Bhall  be  null  and 
void."  Under  this  clause  of  the  policy,  If  the 
insured  paid  three  or  more  years'  premiums 
he  conid  surrender  the  policy,  and  get  a  paid- 
up  policy  (without  participation  In  profits) 
for  amounts  specified  In  the  policy.  If  the 
surrender  was  not  made.  It  was  to  become  a 
pald-np  term  policy,  and  continue  in  force 
for  such  time  as  one  annual  premium  "upon 
this  policy"  Is  contained  In  Its  reserve  value. 
It  la -the  contention  of  the  appellants  that  it 
became  a  pald-np  term  policy,  and  was  in 
force  under  the  terms  of  the  aixive  clause  at 
the  time  of  the  death  of  the  insured;  there- 
fore they  seek  to  recover  the  full  amount  of 
the  policy.  It  Is,  in  effect.  Insisted  for  appel- 
lants, as  the  Insured  was  28  j'ears  of  age 
wbtsa  the  policy  was  issued,  as  $15.20  was  the 
regular  rate  of  annual  premium  for  a  term 
policy  per  $1,000  upon  the  life  of  Boulden 
at  the  time  the  policy  was  issued,  that  to  as- 
certain the  time  the  policy  would  continue  in 
force  as  a  paid-up  term  policy  $15.20  should 
be  multiplied  by  10,  the  number  of  thousand 
doUars  for  which  the  policy  was  Issued,  and 
divide  the  reserve  value  by  the  amount  of 
one  annual  premulm  thus  ascertained,  and 
that  the  qnotient  will  be  the  time  the  policy 
will  continue  In  force.  To  thus  ascertain  the 
time  a  paid-up  form  policy  would  run  would 
be  in  disregard  of  the  plain  language  of 
the  policy.  The  annual  premium  referred  to 
In  the  policy  Is  not  the  rate  premium  on  $1,- 
COO,  bnt  it  Is  the  annual  premium  "niton  this 
policy."  The  annual  premium  on  the  policy 
is  expressly  fixed  at  $451.  It  being  fixed  by 
the  contract  of  the  parties,  and  the  reserve 
value  being  alleged  by  plaintiff  and  by  the 
demurrer  being  admitted,  the  time  which 
the  policy  continued  In  force  is  easily  deter- 
mined. Whether  this  calculation  be  made 
under  the  first  or  second  paragraph  of  the 
petition,  the  result  shows  that  the  policy 
was  not  in  force  at  the  death  of  the  insured. 
In  the  case  of  Rife  v.  Insurance  Co.  (Cal.) 
G2  Pac.  48,  the  court  had  under  consideration 
a  policy  containing  a  provision  identical  with 
the  one  In  this  policy,  and  in  construing  It 
said:  "The  action  was  to  recover  upon  an 
insurance  policy,  and  this  appeal  involves  its 
construction  and  interpretation.  On  Decem- 
ber 15,  1801,  the  defendant  herein  Issued  a 
twenty-payment  life  rate  endowment  policy 
for  $500  on  the  life  of  George  W.  Rife,  the 
annual  premium  upon  which  policy  being 
$136.95.  Lille  Rife,  wife  of  the  Insured,  and 
plaintiff  herein,  was  named  as  beneficiary  In 
the  policy.  The  insured,  prior  to  his  death, 
paid  four  annual  premiums  on  the  policy, 
being  the  premiums  due  In  advance  on  De- 
cember 15,  1801,  1802,  1803,  and  18»1,  re- 
spectively. No  annual  premium  was  paid  on 
December  15,  1896.  At  the  date  of  this  de- 
fiult  the  reserve  value  of  the  policy  was 
$277.26.  Under  the  provisions  of  the  iwllcy, 
this  reserve  value,  applied  as  single  preml- 


am,  wonld  have  purchased  term  insurance 
for  the  period  of  two  years  and  twenty-eight 
days."  There  was  no  Issue  of  fact  in  this 
case  to  submit  to  the  Jury.  We  are  of  the 
opinion  that  the  court  properly  sustained  the 
demurrer. 
The  Judgment  la  affirmed. 


WOMBLB  V.  PRICE'S  GUARDIAN. 

(Court  of  Appeals  of  Kentucky.     Feb.  21, 
1902.) 

"Not  to  be  <^cially  reported." 
Petition  toe  rehearing.    Denied. 
For  former  report,  see  66  S.  W.  370. 

BURNAM,  J.  As  the  purchasers  of  the 
property  are  not  before  us  on  this  appeal, 
the  court  dedlnes  to  pass  on  their  rights,  or 
to  determine  whether  the  sale  was  void  or 
merely  voidable. 

Petition  overruled. 


GRAZIANI  V.  HALiL  et  al.i 

(Court  of  Appeals  of  Kentucky.    March  13, 
1902.) 

PKINCIPAIi  AND  SUREmr-CONTRIBUTION. 

Where  a  note  signed  by  principal  and  sure- 
ties was  renewed  by  the  sureties  alone,  they 
became  joint  principals  in  the  new  note,  and 
upon  the  payment  of  that  note  by  one  of  them 
he  was  entitled  to  contribntion  from  bis  co- 
obligors  without  allegation  or  proof  of  the  in- 
solvency of  the  principal  in  the  original  note. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  B.  F.  Grazianl  against  W.  O. 
Hall  and  John  A.  Hall  for  contrlbutloin. 
Judgment  for  defendants,  and  plaUitiU  ap- 
peals.   Reversed. 

H.  D.  Gr^ory,  for  appellant  W.  a  Hall, 
for  appellees. 

BURNAM,  J.  In  1895,  the  ai4>eUant  B. 
F.  Grazianl,  and  the  appellees,  W.  C.  Hail 
and  John  A.  Hall,  purchased  a  tract  of  about 
30  acres  of  land  near  Covington  for  the  pur- 
pose of  platting  into  streets  and  lots  and 
selling;  and  to  facilitate  the  business  the 
South  Dlnmore  Park  Land  Company  was 
organized,  and  the  major  part  of  the  land 
conveyed  to  it  It  was  deemed  advisable  to 
secure  the  services  of  an  active  young  Ger- 
man to  act  as  secretary  and  assist  In  the 
sale  of  the  stock  and  property  of  the  com- 
pany, and  with  tills  view  F.  W.  Schmltz 
was  employed.  To  enable  him  to  purchase 
stock  in  the  company,  the  appellant  and  ap- 
pellees signed  his  note  for  $1,300  as  Joint 
securities  to  the  Farmers'  &  Traders'  Na- 
tional Bank  of  Covington,  which  sum  was 
paid  by  Schmltz  to  the  appellant  and  appel- 
lees for  13  shares  of  stock  In  the  company. 
Schmltz  was  thereupon  elected  secretary  and 
a  director  of  the  company.    He  subsequently 

<  Reported  by  Edward  W.  Hlnei,  Esq.,  ot  the  Frank- 
tort  bar,  and  tormerly  state  reporter. 
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.«oId  five  shares  of  Che  stock  for  $500  to  Wil- 
liam Reldlln,  and  applied  tbe  purchase  money 
to  hia  note  to  the  bank,  reducing  It  to  $800. 
On  the  25th  of  September,  1895,  the  directors 
•of  the  company  adopted  the  following  resolu- 
tion: "The  Sooth  Denmore  F<ark  Land  Oa 
will  convey  to  any  stockholder  land  In  Its 
subdivision  at  a  price  to  be  agreed  upon 
by  such  stockholder  and  tbe  directors  of  the 
company  to  the  extent  of  money  actually 
paid  by  such  stockholder  as  assessed  on 
stock:  provided  said  stockholder  would  erect 
a  bouse  upon  the  lot  costing  not  less  than 
^900."  The  conveyance  of  the  land  was 
not  to  be  made  until  tbe  bouse  was  und?r 
roof,  and  the  price  of  the  land  was  to  be 
charged  to  the  stockholder,  and  bear  inter- 
est at  6  per  cent  from  the  day  of  convey- 
ance, and  the  stockholder  thus  taking  the 
land  should  not  further  participate  in  the 
prcflts  of  the  company  until  all  other  stock- 
holders had  dividends  from  the  company  that 
made  them  equal  to  the  stockholders  taKlag 
land.  Pursuant  to  this  resolution,  Schmltz 
purchased  from  the  company  four  lots,  and 
erected  a  dwelling  house  tliereon  at  a  cost 
of  about  $2,800.  Tbe  appellant,  Urazlani, 
became  bound  for  this  money,  and  subse- 
•guently  was  compelled  to  pay  it,  and  In  June, 
ISOtl,  he  and  Schmltz  entered  into  an  agree- 
ment by  which  Orazianl  was  substituted  in 
place  of  Schmltz  as  the  purchaser  of  the 
lots,  and  their  price  was  charged  to  him  and 
credited  back  to  Schmltz,  and  the  land  com- 
pany conveyed  the  lots  to  appellant  by  gen- 
eral warranty  deed,  and  Schmltz's  connec- 
tlwi  with  the  land  company  ceased.  Appel- 
lant and  appellees  after  this  transaction  paid 
oft  the  note  of  S<&mltz  to  the  bank  by  the 
execution  of  their  Joint  obligation  to  the 
ibank  for  the  balance  due  thereon.  This  note 
-was  renewed  by  them  several  times  prior 
to  the  9th  day  of  June,  1899,  when,  upon 
the  demand  of  the  bank,  appellant  paid  the 
full  amount  of  the  note,  $900.  He  thereupon 
Instituted  this  suit,  hi  which  he  alleged  that 
John  A.  Hall  was  Insolvent,  and  asked  a 
personal  Judgment  against  the  api>eliee  W.  O. 
Hall  for  $460,  ooe-half  of  the  amount  paid 
by  him  to  the  bank.  W.  C.  Hall  answered, 
.admitting  the  execution  of  the  note,  but  al- 
leged by  way  of  defaise  that  at  the  time  of 
the  execution  of  the  original  obligation  by 
Schmltz  on  which  he  and  appellant  were 
bound  as  oo-securitles  It  was  agreed  by  ap- 
pellant, who  was  president  of  the  company, 
that  he  would  not  permit  the  issual  to 
Schmltz  at  his  stock,  but  would  hold  it  as 
security  for  the  amount  of  his  note;  and  h« 
further  agreed  that  no  deed  should  be  made 
to  Schmltz  for  the  lots  selected  by  him  until 
he  bad  paid  <^  his  note  to  the  bank;  and 
that  appellant  had  also  agreed  that  he  would 
see  that  all  mcneys  due  from  the  company 
to  Schmltz  for  services  as  secretary  were 
applied  to  the  payment  of  the  note.  The  af- 
firmative averments  of  the  answer  were  de- 
nied by  reply,  and  a  Jury  trial  resulted  in 


a  verdict  for  appellant.  Thereipon  the  de- 
fendants filed  a  motion  for  a  Judgment  not- 
withstanding the  verdict  On  the  next  day, 
before  this  motion  was  passed  upon,  they 
filed  grounds  and  entered  motion  for  a  new 
trial.  The  trial  court  sustained  the  motion 
for  Judgment  non  obstanti  veredicto,  and  dis- 
missed the  petition.  The  motion  for  a  new 
trial  was  not  acted  on  at  all.  In  the  brief 
of  counsel  it  Is  said  that  this  action  of  th« 
trial  court  was  based  upon  the  theory  that 
this  was  an  action  for  contribution  b^  one 
co-security  against  another,  and  that  In  tbe 
absence  of  allegation  and  proof  of  the  in- 
Bclvency  of  the  Joint  principal,  appellees  were 
entitled  to  a  nonsuit  We  think  that  the  trial 
Judge  proceeded  upon  an  entirely  erroneous 
theory.  When  appellant  and  appellees  took 
up  the  note  of  Schmltz  and  executed  their 
own,  they  became  Joint  principals,  Eind  either 
of  them  at  that  time  could  have  maintained 
a  suit  against  Schmltz  for  the  amount  paid 
for  htm  on  the  note.  Their  relatl(His  to  the 
bank  and  to  each  other  after  the  execution 
of  the  obligation  was  that  of  Joint  princU>als. 
and  not  co-securities;  and  In  a  suit  by  ap- 
pellant upon  tbe  note  it  was  unnecessary  for 
him  either  to  have  alleged  at  proved  tbe 
Insolvency  of  the  original  maker.  The  exe- 
cution of  the  note  itself  was  an  implied  ad- 
mission of  this  fact  We  are  therefore  of 
the  opinion  that  tbe  trial  Judge  erred  In  sus- 
taining the  motion  for  a  Judgment  notwith- 
standing the  verdict,  and  for  this  reason  the 
Judgment  is  reversed,  and  cause  remanded 
for  further  proceedings  ccnsistent  with  this 
opinion. 


BOURMER  CORNICE  &  ROOFING  00.  ▼. 
IiOEMKER.1 

(Court  of  Appeals  of  Kentucky.    March  11, 
1902.) 

TRIAL— SUFFICIENCY   OP   VERDICT   TO   AU- 
THORIZE JUDOHENT. 

In  an  action  to  recover  rent  and  also 
damages  for  injury  to  rented  property,  a  ver- 
dict finding  for  plaintiff,  "as  rent  due  him, 
the  sum  of  $225.00,  and  interest  from  the  end 
of  September,  October,  November,  1899,"  and 
also  nudintr  "for  the  plaintiS  damages  in  the 
sum  of  $150.00,"  authorised  a  judgment  for 
ploiutifl  for  $225,  with  interest  from  Novem- 
ber 30,  1890,  and  for  the  farther  sum  of  $150, 
with  interest  from  date  of  judgment 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  offlcially  reported." 
Action  by  H.  Ix>emker  against  the  Bourller 
Oomlco  &  Roofing  Company  to  recover  rent, 
and  also  damages  for  Injury  to  rented  prop- 
erty. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

F.  T.  Fox,  for  appellant    M.  A^  D.  A.  & 
J.  O.  Sachs,  for  appellee. 

GUFFY,  0.  J.    The  appellee  instituted  thU 
action  In  the  Jefferson  circuit  court  against 

'Reported  by  Edward  W. Hlnea,  Eaq., of  th*  Frank- 
fort bar,  and  formerly  state  reporter. 
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the  appellant,  seeklns  to  recover  $225  for 
balance  of  three  months'  rent  due  for  certain 
(icoperty  rented  by  the  appellant  from  the 
appellee,  and  also  $450  for  damage  to  the 
property  rented,  and  filed  a  written  contract 
between  the  parties  In  regard  to  the  renting 
and  tbelr  taking  care  of  the  property.  The 
answer  may  be  taken  as  a  traverse  of  all  the 
avermentB  of  the  petition,  except  a  balance 
of  $140.90  of  the  rent  due,  and  a  tMider  of 
same  to  i^aintltf  as  pleaded.  The  averments 
of  the  answer  were  traversed  by  the  reply. 
A  Jury  trial  resulted  In  a  verdict  as  follows: 
"We,  the  jury,  find  for  the  plaintiff,  as  rent 
due  him,  the  sum  of  $225.00,  and  Interest 
from  the  end  of  September,  October,  Novem- 
ber, M99.  David  Davte,  Foreman."  "We, 
the  Jury,  find  for  the  plaintiff  damages  in 
(he  sum  of  $150.00.  David  Davis,  Foreman." 
The  court  rendered  a  Judgment  in  favor  of 
the  plaintiff  against  defendant  for  the  sum 
of  ^25,  with  interest  at  the  rate  of  6  per 
■cent  per  annum  from  November  80,  1S99, 
until  paid,  and  the  further  sum  of  $150  in- 
terest thereon  at  the  rate  of  6  per  cent  per 
annum  from  this  date  until  date,  and  his 
«osta  expended.  The  grounds  relied  on  for 
new  trial  are,  in  substance:  (1)  The  verdict 
is  not  sustained  by  sufficient  evidence.  (2) 
Judgment  Is  contrary  to  law.  (3)  That  the 
«oart  erred  in  refusing  Instructions  asked  by 
the  defendant  (4)  That  the  court  erred  In 
giving  instructions  Nos.  1,  2,  3.  (5)  The  h:- 
r^ularlty  In  the  proceedings  of  the  court, 
and  abuse  of  its  discretion  by  refusing  to 
allow  the  attorney  for  the  defendant  to  dis- 
cuss before  the  Jury  the  Issue  as  to  the  rent 
of  November,  1899,  as  presented  by  instruc- 
tions excepted  to  by  defendant  (6)  Error  In 
the  assessment  of  the  amount  of  recovery 
being  too  large  under  and  according  to  the 
verdict  due  for  rent  and  being  more  than 
and  in  excess  of  the  amount  prayed  for  In 
plaintiff's  petition.  (7)  Error  of  the  court 
in  rendering  a  Judgment  not  In  accordance 
with  the  verdict,  and  making  the  amount 
recovered  by  the  Judgment  different  from 
and  less  than  the  amount  allowed  by  the  ver- 
dict Appellant's  motion  for  a  new  trial 
having  been  oveimled.  It  prosecutes  this  ap- 
peal 

We  hare  carefully  considered  the  evidence 
and  instructions  given  In  this  case,  and  fall 
to  perceive  that  the  court  erred  In  respect  to 
giving  or  refusing  Instructions.  It  may  be 
that  the  verdict  of  the  Jury  Is  not  as  explicit 
as  it  might  have  been,  but  It  seems  to  us 
that  the  Judgment  rendered  thereon  was  au- 
thorized In  view  of  ail  the  facts  appearing 
In  the  vecofriL,  and  at  least  ix»t  more  unfa- 
vorable to  the  appellant  than  the  verdict  of 
the  Joiy  mtborlsed.  We  fail  to  see  in  the 
bni  of  exceptions  any  refusal  upon  the  part 
of  the  court  to  permit  counsd  to  argue  the 
question  of  the  November  rent  It  may  be 
the  verdict  of  the  Jury  Is  different  from  what 
we  mi^t  think  It  should  have  been,  yet  we 
are  constrained  to  conclude  that  there  was 


sufficient  evidence  to  authorize  the  verdict 
It  therefore  follows  that  we  are  not  author- 
ized to  disturb  the  same  (m  account  of  the 

supposed  insufficiency  of  evidenca 
Judgment  affirmed,  with  damages. 


CMALLET'S  ADM'R  et  al.  v.  MoLEAN  et 

al.t 

(Court  of  Appeals  of  Kentucky.    March  11, 

1002.) 

DEATH-ACTION  FOR   CAUSINO— DISTRIBUTION 
OP  AMOUNT  RBCOVKRBD. 

1.  Under  Const  i  241,  giving  a  right  of  ac- 
tion for  the  death  of  a  person  resulting  from 
an  injury  inflicted  by  negligence  or  wrongful 
act,  and  providing  that  "the  general  assembly 
may  provide  how  the  recovery  shall  go  and  to 
whom  belong,  and  until  such  provision  is  made 
the  same  shall  form  part  of  the  personal  es- 
tate of  the  deceased  person,"  the  legislature 
had  power  to  provide,  as  it  has  done  by  Ky, 
St.  {  6,  that  "the  amount  recovered,  less  fu- 
neral expenses  and  the  cost  of  administration 
and  such  cost  about  the  recovery,  tncludiug 
attorney's  fees,  as  are  not  included  in  the  re- 
covenr  from  the  defendant,  shall  be  for  the 
benefit  of  and  go  to  the  Undred  of  the  de- 
ceased," naming  the  order  in  whidi  they  shall 
take. 

.  2.  Under  that  statute  only  the  funeral  ex- 
penses and  the  cost  of  recovering  and  adminis- 
tering the  particnlar  fund  are  to  be  paid  out 
of  the  fund  before  distribution  to  the  kindred 
of  deceased,  all  other  costs  of  administration 
being  payable  out  of  the  general  estate. 

8.  Funeral  expenses  having  been  paid  out  of 
the  fund,  the  kindred  of  deceased  entitled  to 
the  remainder  of  the  fund,  are  not  entitied  to 
be  r«mbursed  out  of  the  general  estate. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  dlvisicm. 

"To  be  officially  reported." 

Action  by  the  administrator  of  Patrick 
O'Malley  against  M.  J.  McLean  and  others 
to  setUe  the  estate  of  plaintiff's  Intestate. 
Judgment  distributing  estate,  and  the  ad- 
mlnistratM:  of  Patrick  O'Malley  and  others 
appeal.    Reversed. 

Richards  &  Ronald  and  J.  H.  Eaton,  for 
appellantB.    N.  R.  Peckenbaugb,  for  appel- 


BURNAM,  3.  This  Is  an  appeal  from  a 
Judgment  of  the  Jefferson  circuit  court  con- 
struing so  much  of  section  6  of  the  Kentucky 
Statutes  as  relates  to  the  distribution  of  the 
proceeds  of  a  Judgment  recovered  in  a  suit 
under  that  section.  The  facts  which  gave 
rise  to  the  litigation  are  as  follows:  The 
will  of  Patrick  O'Malley  was  duly  probated 
by  the  county  court  of  Jefferson  county  on 
the  21st  of  August,  1895.  Decedent  owned 
at  his  death  a  piece  of  real  estate  In  the  city 
of  Louisville  worth  about  $1,500,  which  he 
devised  to  bis  wife  during  her  life,  and  at 
her  death  to  Michael  John  McLean  in  fee. 
The  executor  named  In  the  will  having  de- 
clined to  serve  as  such,  the  LonlsvlHe  Trust 
Company  was  appointed  administrate  with 

>  Reported  by  Edward  W.  Hlnea,  Esq.,  ot  the  Frank- 
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tbe  will  annexed,  and  duly  qualified  under 
the  appolntm«it  They  thereupon  Instituted 
an  action  under  section  6  of  the  Kentucky 
Statutes  to  recover  from  tbe  Union  Cement 
&  Lime  Company  damages  for  the  death  of 
their  Intestate,  which  they  alleged  had  been 
caused  by  the  wrongful  act  of  the  company. 
This  proceeding  resulted  in  the  recovery  of 
$1,500.  Out  of  the  recovery,  it  paid  the 
funeral  expenses,  cost  of  administering  the 
recovery,  including  an  attorney's  fee  of  $150, 
and  the  balance  to  the  widow,  testator  hav- 
ing left  no  children.  After  the  termination  of 
the  damage  suit,  tbe  heirs  at  law  Instituted 
a  suit  to  set  aside  the  order  of  the  county 
court  admitting  his  will  to  probate.  The  ad- 
ministrator resisted  these  proceedings,  which 
resulted  in  a  verdict  sustaining  the  will. 
Thereafter  the  appellant,  as  administrator, 
instituted  this  suit  to  settle  Its  accoimts 
and  wind  up  the  estate  In  Its  hands.  The  case 
was  referred  to  the  master  commissioner  to 
rep<Ht  the  debts  due  by  the  estate,  who  al- 
lowed the  attorneys  of  the  administrator 
$200  for  their  services  in  the  contest  pro- 
ceeding over  the  will,  which,  with  costs  and 
other  debts  due  by  intestate,  made  the  claims 
against  tbe  estate  aggregate  about  $1,184. 
Numerous  exceptions  were  filed  to  this  re- 
port, and  the  chancellor  finally  rendered  the 
following  judgment:  "It  appearing  to  the 
court  from  the  commissioner's  report  herein 
that  the  plaintiff  instituted  under  section 
6  of  the  Kentucky  Statutes  an  action  in  the 
Jefferson  clrctiit  court,— No.  9,134,— and  styled 
•Louisville  Trust  Company,  Adm'r  of  Patrick 
O'Malley,  v.  Union  Cement  and  Lime  Com- 
pany,' to  recover  damages  from  the  defend- 
ant for  negligently  causing  the  death  of  said 
O'Malley;  and  that  there  was  recovered  by 
the  plaintiff  in  said  action  the  sum  of  $1,500. 
It  Is  now  ordered  by  the  court  that  out  of 
said  recovery  there  shall  be  paid  the  follow- 
ing claims  against  the  estate  of  said  O'Mal- 
ley: (1)  The  funeral  expense  of  said  O'Mal- 
ley, $101.00.  (2)  Fee  allowed  Richards,  Bas- 
kin  &  Ronald  for  legal  services  rendered  the 
administrator  in  action  No.  8,296,  Jas.  Burke, 
etc.,  V.  Louisville  Trust  Co.,  Administrator 
of  Patrick  O'Malley,  said  action  being  a  suit 
to  break  and  set  aside  the  will  of  said  O'Mal- 
ley, $200.00.  (3)  Fee  allowed  J.  M.  Chatter- 
son,  guardian  ad  litem  of  Michael  John  Mc- 
Lean, In  action  8,296,  Burke  t.  Louisville 
Trust  Co..  Adm'r.,  $25.00.  (4)  The  court 
costs  in  this  action  as  follows:  To  John  S. 
Cain,  clerk,  $1.85;  to  Henry  A.  Bell,  sheriff, 
$1.80;  to  Jno.  H.  Page,  clerk,  $11.75;  to 
Lou.  Trust  Co.,  commissions,  $25.00;  to  O. 
A.  Winston,  commissioner,  $35.00;  to  G.  A. 
Winston,  commissioner,  for  taking  deposi- 
tions, $7.50;  to  Richards,  Baskin  &  Ronald, 
plaintiff's  attorneys,  $150.00.  Also  such  costs 
as  may  be  hereafter  Incurred."  Upon  this 
appeal  it  is  contended  for  the  appellant 
that  this  fund  was  only  properly  chargeable 
with  the  cost  of  its  recovery,  including  at- 
torney's fees  and  the  funeral  expensest  where 


decedent  left  no  otber  estate  out  of  which 
such  expenses  could  be  paid.  Section  241  of 
the  constitution  is  as  follows:  "Whenever 
the  death  of  a  person  shall  result  from  an  in- 
Jury  Inflicted  by  negligence  or  wrongful  act, 
then,  in  every  such  case,  damages  may  be  re- 
covered for  such  death,  from  the  c<»poratlon 
and  persons  so  causing  the  sam&  Until  oth- 
erwise provided  by  law,  the  action  to  recov- 
er such  damages  shall  In  all  cases  be  prose- 
cuted by  the  personal  representative  of  tbe 
deceased  person.  The  general  assembly  may 
provide  how  the  recovery  shall  go  and  to 
whom  belong;  and  until  such  provision  Is 
made  the  same  shall  form  part  of  the  per- 
sonal estate  of  the  deceased  person."  Under 
this  section  of  the  constitution,  the  proceeds 
of  the  recovery  would  be  applied,  first  to  tbe 
payment  of  the  debts  of  the  deceased,  includ- 
ing cost  of  administration,  and  would  then 
go  as  provided  by  the  general  statutes  of  de- 
scent and  distribution.  But;  piusuant  to  the 
authority  contained  in  the  constitutional  pro- 
vision, the  general  assembly  saw  fit  to  pro- 
vide In  section  6  that:  "Tbe  amount  recov- 
ered, less  funeral  expenses  and  the  cost  of 
administration  and  such  cost  about  the  re- 
covery, hicludlng  attorney's  fees,  as  are  not 
included  In  the  recovery  from  the  defendant, 
shall  be  for  the  benefit  of  and  go  to  the  kin- 
dred of  the  deceased,  viz.,"  etc.  We  think 
there  can  be  no  doubt  that  the  general  as- 
sembly Intended  that  this  recovery  should 
go  directly  to  the  widow  and  children  of  the 
deceased,  to  compensate  for  the  loss  of  tbe 
earnings  of  the  husband  and  father,  and  was 
never  intended  as  a  protection  for  the  credit- 
ors of  the  deceased;  otherwise  no  action  on 
their  part  would  have  been  necessary.  Each 
of  the  claims  which  the  chancellor  decreed 
should  be  paid  out  of  the  recovery  In  the 
damage  suit  are  by  other  sections  of  the 
statute  made  preferred  claims  against  the 
general  estate  left  by  the  decedent,  and  the 
effect  of  his  ruling  Is  to  charge  the  fund* 
which  the  statute  sets  apart  for  the  widow 
with  all  tbe  preferred  claims  against  the  es- 
tate of  decedent,  and  to  leave  his  general 
estate  for  his  creditors.  Black,  Interp.  Laws, 
{  49,  says:  "In  constrqing  a  statute,  of 
whatever  class  it  may  be,  an  interpretation 
must  never  be  adopted  which  will  defeat  the 
purpose  of  the  act  if  it  will  admit  of  any 
other  reasonable  construction."  And  End. 
Interp.  St.  §  329,  says:  "No  constructlcm  is 
admissible  which  would  sanction  an  evasion 
of  an  act,  or  defeat  the  obvious  intention  of 
the  legislature."  There  should  have  been 
paid  out  of  the  fund  of  $1,500,  recovered 
under  section  6,  the  cost  of  administering 
that  particular  fund,  including  attorney's 
fees,  and  cost  Incurred  in  connection  with  tbe 
prosecution  of  the  suit  In  which  the  recov- 
ery was  made,  and  funeral  expenses.  All 
other  expenses  incurred  In  the  administra/- 
tlon  of  decedent's  estate  should  have  been 
paid  out  of  bis  general  estate.  We  do  not 
think  that  tbe  widow  is  entitled  to  be  reim- 
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Aoned  for  fimeral  expenses  ont  of  tbe  gen- 
eral estate. 

For  reasoDB  Indicated,  the  Judgment  Is  re- 
Teraed,  and  cause  remanded  for  ttroceedlngs 
consistent  wltb  this  (pinion. 


ALBIN   00.  T.  KENTUCKY  TABLB   CO.* 

(Court  of  Appeals  of  Kentucky.    March  11, 

1902.) 

SALES-ACCSPTAMCB  OF  GOODS  AFTER  OP- 
POHTONITT  TO   INSPECT. 

The  buyer  of  a  number  of  wooden  tables, 
haring  accepted  them  and  appropriated  them 
to  his  own  use  after  full  opportunity  to  in- 
spect them,  cannot  claim  that  they  did  not  con- 
form to  the  contract. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  dlTlsion. 

"Not  to  be  offlcially  reported." 

Action  by  the  Kentuclty  Table  Company 
against  the  Albin  Company  to  recover  the 
price  of  goods  sold.  .Tudgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Matt  O.  Dob^ty,  for  appellant  J.  W.  8. 
ClemoitB,  for  appellee. 

BURNAM,  3.  The  appellees,  R.  A.  and  8. 
F.  Harlbi,  doing  business  under  the  name  of 
the  Kentucky  lYtble  Company,  instituted  this 
suit  against  the  appellant,  the  Albin  Com- 
pany, in  May,  1900.  Tbey  allege  that,  about 
the  5th  of  April  preceding,  they  sold  and  de- 
livered to  the  appellant  466  wooden  tables, 
of  various  kinds,  for  which  they  agreed  to 
pay  them  $496.85,  one-half  of  which  was  to 
be  paid  in  cash,  when  all  of  the  tables  were 
delivered,  and  for  the  balance  a  60-day, 
interest-bearing  note  was  to  be  executed; 
that,  after  they  had  delivered  all  of  the 
tables,  tbey  demanded  payment  therefor, 
which  -was  refused.  The  defendants  answer- 
ed, admitting  the  purchase  and  delivery  of 
the  tables,  but.  by  way  of  defense,  say  that 
the  tables  were  to  be  made  of  seasoned  oak 
and  mahogany,  and  to  be  of  flrst-class  work- 
manship and  construction,  with  polished  sur- 
faces, and  that  plaintiffs  agreed  to  send  them 
to  their  warehouse,  subject  to  examination 
and  Inspection,  before  acceptance  thereof; 
that  upon  Inspection  they  found  that  plain- 
tiers  had  neglected  to  polish  all  but  50  of  the 
tables,  and  that  by  reason  thereof  the  tables 
were  not  merchantable,  and  that  they  imme- 
diately notified  appellees  that  they  would  not 
accept  them  until  polished  as  required  by 
their  agreement;  and  that  they  thereupon 
agreed  to  take  the  tables  back  to  their  fac- 
tory and  polish  them  as  required,  which  they 
had  failed  to  do.  They  also  allege  that  the 
tables  were  not  constructed  of  seasoned 
wood,  and  were  of  inferior  workmanship  and 
make,  and  make  their  answer  a  counterclaim, 
and  pr&j  Judgment  over  against  the  plaintiffs 
for  $500.  The  pleadings  having  been  made 
up,  the  trial  before  a  Jury  resulted  In  a  ver- 
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diet,  rendered  by  direction  of  the  court,  for 
the  amount  sued  for,  -wbich  we  are  aslsed  to 
reverse. 

The  facts,  as  shown  by  the  bill  of  excep- 
tions, are  as  follows:  The  plaintiffs,  who 
were  closing  out  their  business,  had  on  hand 
about  600  tables,  only  a  part  of  which  were 
set  up.  Through  Adam  Beucher,  a  practical 
furniture  man,  they  sold  about  160  of  these 
tables  to  different  furniture  houses  in  the 
city  of  Louisville;  and  on  the  6th  day  of 
April,  1900,  he  called  on  the  d^endants, 
showed  them  photographs  of  the  tables,  and 
offered  to  sell  them  at  a  discount  of  25  per 
cent,  below  the  usual  price.  Messrs.  Albin 
and  Ward,  two  officers  of  the  company,  took 
the  photographs,  went  down  to  the  plaintiffs' 
warehouse,  and  looked  at  tbe  tables,  came 
back,  and  offered  to  take  tbe  entire  lot  at  a 
discount  of  60  per  cent,  provided  they  were 
properly  set  up  and  polished.  Plaintiffs  ac- 
cepted their  proposition,  and  at  once  employ- 
ed a  competent  and  practical  furniture  man 
to  set  them  up  and  polish  them,  who  imme- 
diately proceeded  to  set  up  the  tables  and 
put  them  in  proper  condition,  and  the  proof 
shows  that  he  was  engaged  in  the  work  for 
three  weeks;  the  tables  being  delivered  as 
fast  as  a  wagon  load  could  be  gotten  ready. 
They  were  received  by  the  defendant  with- 
out objection,  and  a  large  number  of  them 
were  sold  before  the  institution  of  this  suit 
These  facts  authorized  the  peremptory  in- 
struction complained  of.  The  defendants, 
having  received  the  goods  aft^  having  had 
every  opportunity  to  inspect  and  examine 
them,  cannot,  after  they  had  converted  many 
of  them  to  their  own  use,  be  heard  to  say 
that  they  did  not  conform  to  the  require- 
ments of  tbe  contract  In  Jones  v.  McBwan, 
91  Ky.  377,  16  S.  W.  81,  12  L.  R.  A  399,  this 
court  said:  "The  stipulation  that  goods  of 
a  certain  description  or  quality  are  to  be  de- 
livered is  an  essential  part  of  the  contract 
which  must  be  complied  with  by  the  vendor, 
as  a  condition  preceding  the  obligation  of 
the  vendee  to  receive  the  goods  and  pay  for 
them ;  and  if  the  goods  tendered  in  discharge 
of  the  contract  do  not  come  up  to  tbe  terms 
of  it  as  to  description  or  quality,  the  vendee 
has  a  right  to  reject  them  and  hold  the  ven- 
dor responsible  in  damages;  but  If  he,  after 
Inspecting  them,  or  after  having  had  a  fair 
opportunity  to  do  so,  receives  them  in  dis- 
charge of  the  contract  although  they  do 
not,  as  to  description  or  quality,  comply  with 
its  terms,  be  thereby  waives  their  defects, 
and  cannot  recover  damages  on  account  of 
them."  And  this  seems  to  be  the  general 
rule.  Appellant  having  accepted  the  tables 
and  appropriated  them  to  his  own  use  after 
full  and  fair  opportunity  to  Inspect  them,  it 
is  too  late  for  him  to  claim  that  they  do  not 
conform  to  the  contract  We  are  therefore 
of  the  opinion  that  the  trial  Judge  did  not 
err  In  his  peremptory  Instruction  to  find  for 
plaintiff. 

Judgment  affirmed. 
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WOODLAKD  CEMETERY  CO.  et  aL  t.  Eb- 

LISON  et  al.i 

(Court  of  Appeab  of  Kentucky.     March  6, 

1902.) 

CBUETERIE]S— SALE    OF   LAND    BT    CBHBTBRT 
COMPANY— VIOLATION  OP  TRUST— LIA- 
BILITY or  PURCHASBR. 

1.  Though  the  pnrehaae  of  land  hj  a  ceme- 
tei7  company  was  by  parol,  the  company  as- 
sumed a  duty  to  the  public,  and  therefore  a 
sale  of  a  part  of  the  laud  by  the  board  of  di- 
rectors without  the  consent  of  the  stockholders 
or  of  those  who  had  iuterred  their  dead  in  the 
cemetery  was  void,  though  the  sale  was  made 
to  satisfy  a  pnrdiase-money  lien;  but  the  cor- 
poration, having  received  the  benefit  of  the 
purchase  money,  must  repay  it,  with  interest, 
the  purchaser  being  liable  for  the  value  of  the 
Dse  of  the  property  and  the  damage  done  to 
it  by  him. 

2.  There  being  nothing  to  show  bad  faith  up- 
on the  part  of  the  directors  in  selling  a  part 
of  the  land,  they  are  not  personally  liable 
therefor;  nor  are  they  liable  for  buying  other 
property  or  for  estabuahing  another  cemetery. 

Appeal  from  circuit  court,  Whitley  county. 

"Not  to  be  officially  reported." 

Action  brought  by  H.  F.  Flnley  against 
R.  D.  HiU  and  others,  and  afterwards  per- 
mitted to  be  docketed  and  prosecuted  in  the 
name  of  the  Woodland  Cemetery  Company 
against  J.  M.  Ellison  and  others.  Judgment 
for  defendants,  and  the  Woodland  Cemetery 
Company  and  U.  F.  Flnley  appeal.    Reversed. 

R.  S.  Crawford,  for  appellants.  Tye  & 
Dcnham,  for  appellees. 

O'REAR,  J.  On  a  former  appeal  we  held 
(42  S.  W.  735)  that  a  peOtlon  averring  that 
appellants  Flnley  and  others  had  entered 
Into  an  agreement  to  buy  a  certain  plat  of 
land,  to  be  dedicated  and  used  as  a  cem- 
etery for  the  subscribers,  which  agreement 
■was  subsequently  carried  into  effect  by  In- 
corporating the  parties  and  buying  the  land 
in  question;  and  which  petition  further  al- 
leged that  the  directors,  without  the  consent 
and  against  the  wishes  of  the  complaining 
stockholders,  and  without  the  consent  of 
any  of  the  stockholders  except  such  as  were 
directors,  had  wrongfully  sold  a  part  of  the 
land,  including  some  of  tiie  graves,  and  were 
abandoning  the  property,— stated  a  cause  of 
action.  On  a  return  of  the  case  the  directors 
answered  that  In  their  Judgment,  the  proi>- 
erty  was  not  suitable  for  cemetery  pur- 
poses; that  when  they  came  to  use  it  they 
had  discovered  that  the  rock  was  too  near 
the  surface;  that  it  was  found  undesirable 
on  this  and  other  accounts;  and  that  the  cor- 
poration owed  a  debt  of  two  hundred  and 
forty  and  some  odd  dollars  to  Freeman, 
their  vendor,  for  the  land,  and  that  they 
sold  a  part  of  this  land  to  appellee  Ellison 
in  discharge  of  the  purchase-money  Hen; 
that  they  received  some  hundred  and  thlp- 
ty-odd  dollars  above  the  purchase  money, 
which  they  invested  in  other  land,  more  suit- 
able. In  their  Judgment,  for  cemetery  pur- 

'Reported  by  Edward  W.  Hlnei,  Esq., of  tbe  Frank- 
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poses,  and  better  located;  that,  however,, 
upon  the  reversal  of  this  case,  and  because 
of  the  serious  complaint  of  appellant  Fln- 
ley. they  had  repaid  the  (130  Into  the  treas- 
ury of  appellant  company,  and  had  revoked' 
the  order  declining  to  sell  lots  for  burial  pnr- 
poses,  and  had  thereupon  resigned  as  direct- 
ors. They  elected  to  take  the  other  prop- 
erty purchased,  known  as  the  "Highland 
Cemetery  Company,"  and  had  incorp^rateff 
a  new  company  to  operate  it.  The  proof 
taken  shows  that  appellants  Flnley  and  oth- 
ers iMught  the  plat  of  ground  In  question 
about  1886,  and,  after  having  become  Incor- 
porated, they  dedicated  the  land  for  the  pnr- 
I>ose  of  burial  of  the  dead;  that  they  haft 
platted  It  Into  lots  and  blocks,  with  suitable 
driveways,  park,  and  entrances,  and  that 
from  60  to  100  bodies  had  been  lnterre«l< 
there;  that  the  sale  of  a  part  of  the  land 
by  the  formier  board  of  directors  to  appellee 
Ellison  took  away  about  one-third  of  the 
cemetery  company's  land.  Including  some  of 
the  lots  which  had  been  sold  for  burial  por- 
posee,  especially  one  lot.— Na  12,— wbicb 
had  been  sold  to  the  Knights  of  Labor,  and^ 
upon  which  two  bodies  had  been  Interred; 
that  appellee  Ellison  had  cut  and  destroyed 
the  timber  on  this  land,  and  had  plowed  it 
without  regard  to  the  graves,  and  was 
threatening  to  sell  it  for  building  purposes; 
that  the  sale  of  this  lot  marred  the  attract- 
iveness and  utility  of  the  whole  for  the  par- 
poses  for  which  It  was  originally  acquired, 
and  dedicated. 

The  court  Is  of  opinion  that,  althongh  the 
sale  by  Freeman  to  the  cemetery  company 
was  by  parol,  the  cemetery  company  as- 
sumed a  duty  to  the  public,  and  could  take 
title  In  this  manner.  Mt  Moriah  Cemetery 
Ass'n  V.  Com.,  81  Pa.  235,  22  Am.  Rep.  743;. 
Pierce  v.  Cemetery,  14  Am.  Rep.  667.  We 
are  further  of  opinion  that  without  the  con- 
sent of  the  stockholders  and  of  those  who 
Iiad  Interred  their  dead  in  the  cemetery  up- 
on the  faith  of  its  being  perpetually  used  for 
the  purposes  for  which  It  was  dedicated  It 
was  not  within  the  power  of  the  directors  of 
the  corporation  to  sell  any  part  of  Its  pr.p- 
erty  for  other  purposes  than  that  of  buriaL 
of  the  dead.  The  sale  to  Ellison  was  there- 
fore void.  Bnt,  inasmuch  as  the  corporation 
has  received  the  benefit  of  his  purchase 
money,  they  should  be  required  to  repay  It 
to  blm.  The  court  will  ascwtaln  the  valae^ 
of  the  use  of  the  property  by  Ellison,  and. 
the  damages  done  to  it.  If  any,  by  him,  and 
set  it  o£F  against  interest  and  purchase  price. 
There  is  nothing  in  the  record  to  show  badi 
faith  upon  the  part  of  Hill  and  Slier,  former 
directors,  or  that  they,  In  the  buying  of 
other  property,  or  in  the  establishment  of 
another  cemetery,  have  done  other  than  they 
had  a  right  to  io.  Therefore  we  find  noth- 
ing In  the  case  making  them  llalile  person- 
ally. 

Judgment  reversed,  and  cause  remanded: 
for  proceedings  not  Inconsistent  herewltlu 
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CHESAPEAKE  &  O.  RY.  OO.  t.  DUPEE'S 
ADM'R.1 

(Court  of  Appeals  of  Keutncky.    March  12, 
1902.) 

RAILROADa-FAILURE  TO  OIVB  SIGNAL  FOR 
CROSSINO  —  DAMAGES  FOR  DEATH  —  SUFFI- 
aENCY  OF  EVTDENCf^-BXCBSSIVB  VEaiDICT 
-INTRODOCTION  OP  TESTIMONY  OUT  OF  OR- 
DER—INSTRUCTIONS. 

1.  In  an  action  against  a  railroad  company 
to  recover  damages  for  a  death  alleged  to  Lave 
resulted  from  a  failure  to  gire  a  signal  of  the 
approach  of  a  train  to  a  crossing,  as  the  evi- 
dence was  conflicting  as  to  whether  a  signal 
was  given  and  as  to  whether  the  decedent 
could  have  seen  the  approaching  train,  the  case 
was  for  the  jnry. 

2.  In  an  action  to  recoTer  damages  for  can»- 
ing  the  death  of  a  person,  evidence  as  to  de- 
cMent's  age  and  health  is  a  satBcient  basis  for 
the  assessment  of  damages. 

3.  A  verdict  for  $500  for  the  death  of  a  man 
68  or  70  rears  old,  who  was  able  to  do  light 
TorlLwas  not  excessive. 

4.  Where  testimony  introdnced  bv  plaintiff 
after  he  had  closed  his  case  was  only  snch  as 
defendant  must  have  anticipated,  the  court  did 
not  abase  its  discretion  in  permitting  the  evi- 
dence to  be  introduced  out  of  order. 

5.  While  the  statement  of  the  issues  by  the 
ronrt  in  writiog  is  a  practice  not  to  be  com- 
mended, sudi  a  statement  was  not  prejudicial 
to  defendant. 

Appeal  from  circuit  court  Woodford  coun- 
ty. 

"Not  to  be  officially  reported." 

Aptioa  by  the  administrator  of  John  Du- 
pee  against  the  Chesapeake  &  Ohio  Railway 
Company  to  recover  damages  for  the  death 
of  plalntUTs  Intestate.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

Wallace  A  Harris  and  John  T.  Shelby,  for 
appellant    B.  O.  Williams,  for  appellee. 

WHITB,  J.  This  Is  an  action  for  damages 
for  the  death  of  John  Dnpee,  caused  by  the 
negligence  of  appellant  its  agents  and  serv- 
ants, in  running  Its  freight  train  against  and 
over  said  Dupee  at  the  crossing  of  appel- 
lant's track  with  the  public  highway  In 
Woodford  coimty  near  Spring  Station.  The 
partlcolar  acts  of  negligence  charged  are: 
(1)  The  construction  of  the  railroad  wltb 
reference  to  the  turnpike  at  the  crossing; 
(2j  the  rate  of  speed  of  the  train  at  that 
point  considering  the  dajigerons  condition 
of  the  crossing;  (3)  that  no  signals  were  giv- 
en, either  by  bell  or  whistle,  to  warn  the 
public  and  decedent  of  the  approach  of  the 
train.  Damages  were  claimed  in  the  sum  of 
¥2,000.  Appellant  denied  negligence  in  eltb» 
of  the  particulars  charged,  denied  the  neg- 
ligent  acts  alleged,  and  pleaded  contributory 
negligence.  By  reply  contributory  negli- 
gence was  denied.  A  trial  was  had,  result- 
ing In  a  verdict  and  Judgment  for  $500,  and 
to  rerene  that  Judgment  this  appeal  Is  proe- 
ecnted. 

The  reasons  for  new  trial  set  out  are  error 
of  the  trial  court  In  Its  action  In  refusing 
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to  give  peremptory  instruction  to  find  for 
defendant  aud  In  giving  and  refusing  In- 
structions; in  permitting  the  plaintiff  be- 
low to  Introduce  testimony  after  he  had  an- 
noimced  that  he  had  completed  his  evidence; 
the  action  of  the  court  in  stating  to  the  Jury 
In  writing  the  substance  of  the  issues  as  pre- 
sented by  the  pleadings;  that  the  verdict  is 
contrary  to  the  evidence,  and  is  excessive. 
The  testimony  for  appellee  tended  to  show 
that  his  Intestate  was  an  old  colored  man 
0)8  or  70  years  old,  but  able  to  get  around 
and  do  light  work,  and  was  struck  on  a  high- 
way crossing  on  appellant's  road,  at  about 
noon,  by  an  ertra  freight  train,  consisting 
of  20  cars  besides  the  engine  and  caboose; 
that  it  was  nmnlng  very  fast  and  gave  no 
warning  of  its  approach  by  either  whistle  or 
bell;  that  owing  to  the  peculiar  construc- 
tion of  the  railroad  with  reference  to  the 
highway,  the  curve  In  the  railroad  and  cut 
through  which  It  ran,  a  person  could  not  see 
an  approaching  train,  nor  could  the  train- 
men see  the  crossing  until  the  engine  was 
very  near  to  the  crossing;  that  there  was 
considerable  grade  down  to  the  crossing,  and 
the  train  run  very  fast  down  grade,  and 
struck  Dupee  on  the  crossing,  killing  him. 
This,  we  say,  is  the  proof  of  the  appellee. 
Under  this  proof,  without  other,  a  peremp- 
tory Instruction  to  find  for  defendant  was 
not  proper,  and  there  was  no  error  to  refuse 
such.  On  behalf  of  appellant  It  was  proven 
that  the  warnings  were  given  of  the  ap- 
proach of  the  train  to  the  crossing,  and  tlmt 
the  speed  of  the  train  was  not  unusually 
fast  but  that  of  an  ordinary  freight  train; 
and  proof  was  further  Introduced  tending  to- 
show  that  the  Injury  could  not  have  hap- 
pened to  a  per8<»i  with  bis  senses  of  sight 
and  hearing  using  ordinary  care.  So  It  may 
be  said  that  on  the  facts  on  which  a  recov- 
ery depended  there  was  direct  conflict  In  the 
evidence.  Under  the  repeated  ruling  of  this 
court  this  was  a  case  for  the  Jury,  unless 
the  fact  that  there  was  no  proof  as  to  the 
earning  capacity  of  decedent  or  as  to  his  ex- 
pectancy from  the  mortality  tables  woulA 
defeat  a  recovery.  The  fact  of  decedent's 
age  and  physical  health  was  shown,  and.  In 
our  opinion,  this  was  sufficient  to  support 
the  verdict  given,— $500.  If  the  experience 
tables  had  been  introduced,  they  would  have 
proved  but  the  probabilities  of  life  accord- 
ing to  recorded  experience.  The  Jury  could 
have  used  this  testimony  to  aid  their  own 
common  knowledge  of  the  everyday  affahrs 
of  life,  but  would  not  be  compelled  to  fix 
the  damages  with  mathematical  certainty  by 
the  table,  nor  by  the  wages  decedent  had 
earned  Just  previous  to  his  death.  Dam- 
ages for  the  loss  of  life  cannot  be  fixed  by 
any  rule  of  mathematics  nor  by  any  table, 
but  must  always  be  left  to  the  sound  dls 
cretlon  of  the  Jury,  who  are  selected  be- 
cause they  are  of  the  body  of  the  communi- 
ty. The  courts  say  an  amount  fixed  is  too 
high  or  too  low  when  It  strikes  at  first 
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bluah  to  be  out  of  all  comparison  to  com- 
mon experience  of  mankind.  A  verdict  of 
$900  for  deatb  of  a  man  88  or  70  years  old, 
and  able  to  work  at  all,  does  not  appear  to 
us  to  be  exceBslre  or  unreasonable. 

The  eyldence  complained  of  as  having 
been  admitted  after  appellee  bad  dosed  his 
case  was  only  such  as  appellant  must  have 
anticipated.  The  facts  proven  came  as  no 
surprise^  and  we  fall  to  see  that  there  was 
an  abuse  of  the  court's  discretion  in  permit- 
ting this  proof  to  be  introduced,  especially 
when  counsel  for  appellee  stated  that  he  had 
overlooked  the  matter,  if  it  In  fact  bad  not 
been  proven. 

The  instructions  given  fairly  state  the  law 
of  the  case,  and  there  appears  no  error  there- 
in prejudicial  to  appellant's  rights.  The 
statement  of  the  Issues  by  the  court  in  writ- 
ing is  unusual,  and  not  to  be  commended  in 
practice;  but  here  the  statement  appears 
fair  to  both  sides,  and  but  condenses  the  pe- 
titl<Mi,  answer,  and  reply  on  one  paper.  The 
Jury  were,  of  course,  entitled  to  the  plead- 
ings, and  are  presumed  to  understand  the  is- 
sues therein  made,  and  it  is  l>eet  to  not  un- 
dertake to  state  ccmtentlon  of  the  parties. 
But  in  the  case  here  the  statement  was  not 
prejudicial  to  appellant,  and  the  giving  such 
statement  is  not  such  irregularity  in  the  trial 
as  will  authorlze'a  reversal. 

Upon  the  whole  case  we  are  of  opinion 
that  the  Issues  presented  were  fairly  sub- 
mitted to  the  Jury,  and,  their  verdict  being 
supported  by  sufilcient  evidence,  and  no  er- 
ror of  law  appearing,  the  Judgment  appealed 
from  will  be  affirmed,  with  damages. 


GREENWICH  INS.  CO.  v.  LOUISVILLE  & 
N.  R.  CO. 

(Court  of  Appeals  of  Kentucky.  Feb.  26,  1902.) 

"Net  to  be  ofllclally  reported." 

Opinion  modified. 

For  former  report,  see  66  S.  W.  411. 

CREAR,  J.  The  brewing  company  en- 
tered a  special  appearance  to  the  petition  for 
the  puri)08e  of  moving  to  quash  the  summons. 
This  motion  was  sustained,  and  a  new  sum- 
mons was  ordered  to  be  Issued.  The  trial 
court  did  not  have  the  brewing  company  be- 
fore it,  and  no  Judgment  has  been  rendered 
or  can  be  rendered  on  this  branch  of  the  case, 
and  so  no  opinion  is  expressed  thereon. 


BLAIR  V.  CITY  OF   MIDDLESBORO.t 

(Court  of  Appeals  of  Kentucky.    March  11, 

1902.) 

MONICIPAL    CORPORATIONS  —  LIABILITY    FOR 

SERVICES   OF  MEMBER  OF  COUNTY 
BOARD  OP  HEIALTH. 

Where  a  city  of  the  fourth  class,  instead 
of  establishing  a  board  of  health,  and  pladnf? 
such  bonrd  or  a  health  officer  in  charge  of 
a  smallpox  epidemic  in  the  city,  approved  by 
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a  resolution  entered  upon  Its  record  book  ths 
appointment  by  the  county  board  of  health  of 
one  of  its  members  to  take  charge  of  the 
epidemic,  and  selected  inspectors  and  guards 
to  assist  him,  the  city  thereby  t>e«ima  liable 
to  him  for  the  value  of  his  serrices. 

Appeal  from  circuit  court,  Bell  county. 

"Not  to  be  officially  reported." 

Action  by  S.  Blair  against  the  city  of  Mid- 
dlesbwo  to  recover  compensation  for  services 
of  plaintUT  as  a  member  of  the  coontjr  board 
of  health.  Judgment  tor  defendant;  and 
plaintiff  appeals.    Reversed. 

J.  R.  Sampson  and  N.  J.  Weller,  for  appel- 
lant   O.  W.  Saulsberry,  for  appellee. 

GUFFY,  C.  J.  The  object  of  this  action 
was  to  recover  fCOO  against  the  defendant  on 
a  bill  for  services  of  the  plaintiff  as  a  mem- 
ber of  the  county  board  of  health  for  Bell 
county.  HlB  services  as  health  ofUcer  were 
rendered  the  city  In  the  midst  of  a  smallpox 
epidemic  in  said  dty.  The  answer  of  the 
city  is,  in  substance,  a  denial  of  the  liability 
of  the  dty  to  pay  the  plahitlff  for  his  serv- 
ices, as  well  as  a  denial  of  the  value  thereof. 
After  the  issues  were  fully  made  up,  a  Jury 
trial  was  waived,  and  law  and  facts  sub- 
mitted to  the  circuit  Judge,  who  rendered  a 
Judgment  In  favor  of  the  defendant,  and  from 
that  Judgment  this  appeal  is  prosecuted. 

The  court  gave  a  separate  flnding  of  facte, 
which  Is  as  follows:  "It  finds  as  fact  that 
there  existed  in  the  dty  of  Middiesboro  dur- 
ing the  year  lii98  an  epidemic  of  smallpox; 
that  tbere  was  no  health  board  for  the  city 
of  Middiesboro  under  the  charter  of  fOurtli- 
class  cities,  of  which  daas  said  city  was; 
that  the  health  board  of  the  county  consisted 
of  L.  L.  Robertson,  M.  D.,  chah-man,  T.  H. 
Curd,  M.  D.,  secretary,  and  S.  Blair,  M.  D., 
member;  tliat  said  county  bonrd  of  health 
took  charge  of  said  epidemic  of  smallpox, 
and  appointed  i^aintlff,  S.  Blair,  general 
health  officer,  and  employed  him  to  toke 
charge  of  said  smallpox  as  physician;  that 
said  Blair  left  his  home,  which  was  in  Ptoe- 
vllle,  Kentucky,  and  went  to  Mlddlesb'jroi, 
and  took  charge  of  said  epidemic,  under  em- 
ployment of  said  county  board  of  health; 
that  be  took  charge  of  the  same  on  the  26th 
day  of  February,  1808,  and  was  engaged  in 
the  service  for  26  days;  that  his  services 
were  worth  ?15  par  day;  that  when  he  took 
charge  of  said  work  and  was  engaged  In  tb.e 
same  he,  the  board  of  health,  and  the  city 
council  of  Middiesboro  and  its  officer  believed 
that  the  county  of  Bell  was  responsible  and 
liable  for  the  value  of  his  services  and  for 
the  pay  therefor;  that  said  dty  of  Middies- 
boro, by  ite  said  council,  on  the day  of 

,  1898,  by  resolution  made  upon  Ita  rec- 
ord book,  approved  of  the  appointment  of 
plaintiff  to  take  charge  of  aald  epidemic,  and 
by  said  resolution  selected  inspectors  and 
guards  to  assist  and  aid  plaintiff  in  con- 
trolling said  epidemic  and  in  quarantining 
said  city  of  Middiesboro  and  In  his  efforts  to 
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prerent  tbe  spread  of  the  disease;  that  he 
has  not  been  paid  anything  for  his  serricea^ 
except  that  said  city  advanced  him  (25  in 
merchandise,  to  he  repaid  by  him  wh&a  he 
should  be  paid  for  his  services  by  the  county 
of  BelL  From  these  facts  the  court  finds  as 
a  mattw  of  law  that  city  oC  Mlddlesboro  Is 
not  responsible  to  plaintiff  for  bis  services, 
or  the  value  thereof,  or  any  part  thereof. 
It  Is  further  adjudged  by  the  court  that  the 
plaintiff's  petition  be  dismissed,  and  he  take 
nothing  thereby,  and  that  defendant  recover 
of  pininHff  Its  costs  herein  expended;  to 
irtildi  flndhig  and  Judgment  of  the  court  the 
plaintiff  objected  and  excepted,  and  prayed 
an  appeal  to  the  court  of  appeals,  which  was 
granted."  We  think  the  evidence,  as  shown 
by  the  bUI  of  exceptions^  fully  sustains  the 
flndlng  of  facts  by  the  court  It  appears 
from  this  record  that  the  appellant  first 
brought  suit  against  Bell  county,  seeking  to 
recover,  and  obtained  a  Judgment  therefor, 
which  was  reversed  by  this  court.  60  S.  W. 
1104.  In  the  opinion  in  that  case  it  sub- 
stantially appears  that  it  was  the  duty  of 
the  appellee  In  this  case  to  provide  for  the 
proper  attention  and  for  service!*  of  physi- 
dana  in  case  of  an  epidemic  of  smallpox. 
It  seems  to  us  that  sections  2059,  2060,  Ky. 
St.  make  It  the  duty  of  the  appellee  to  pro- 
core  and  have  rendered  such  services  as  it 
appears  the  plaintiff  rendered  t<x'  the  city 
of  Mlddlesboro  at  the  time  and  under  tbe 
circumstances  mentioned  In  the.  pleadings 
and  in  the  proof.  It  is  doubtless  true  that 
the  city  of  Mlddlesboro  might  by  proper  pro- 
ceedings, have  established  a  board  of  health, 
and  placed  such  board  of  health  or  health 
officer  in  charge,  and  caused  them  to  have 
rendered  the  service  which  was  rendered  in 
this  case  by  plaintiff;  but  it  appears  in  this 
case  no  such  steps  were  taken,  but  on  tbe 
oontraty.  tbe  city,  through  its  council,  ac- 
cepted and  practically  ratified  the  action  and 
cervices  and  accepted  the  same  at  the  hands 
of  the  plaintiff.  We  are  therefore  of  opinion 
that  the  city  is  legally  bound  therefor.  This 
being  tne.  It  results  that  the  coiirt  erred  in 
dismissing  irialntUTs  petition. 

Judgment  Is  therefore  reversed,  and  cause 
remanded  for  proceedings  consistent  with 
this  opinion. 


AL.BIN  V.  LOUISVILIiB!  RT.  CO.* 

<Conrt  of  Appeals  of  Keutncky.    March  12, 

1902l)2 

8tenooraphbrs— transcript  op  notes- 
taxation  op  feb  as  costs. 
Under  Ky.  St  f  4639,  requiring  the  offl- 
dal  coart  stenographer,  upon  directioa  by  the 
iadge,  either  upon  nis  own  motion  or  upon  the 
motion  of  either  party,  to  take  stenographic 
notes  of  tbe  testimony  in  an  action,  "and  upon 
tbe  motion  of  either  party"  to  cause  a  full 
transcript  of  the  same  to  be  made,  the  fee  of 
tbe  stenogra^er  .for  such  transcript  cannot  be 

'Bcportad  by  Mward  W.  Hlnea,  Esq.,  of  tho  Frank- 
tort  bar,  aod  formerly  ttat*  reporter. 
'  BvhckriDg  denied  May  10,  IMS. 

67  8.W.-2 


taxed  as  a  part  of  the  coats  against  the  unsuc- 
cessful party,  unless  the  transcript  was  made 
by  order  of  the  court 

Appeal  from  clrcolt  court,  Jeflera<m  coun- 
ty, common  pleas  division. 

"To  be  officially  reported." 

Motion  by  the  Louisville  Hallway  Com- 
pany against  Herman  Albln  for  Judgment 
on  a  bond  for  costs.  Judgment  for  plaintiff, 
and  defendant  appeals.    Beversed. 

Matt  O'Doherty,  tor  appellant  Falrlelgh, 
Straus  &  Eagles,  for  appellee. 

QTIFPT,  C.  J.  The  appellee,  upon  notice 
duly  executed,  moved  the  circuit  court  of 
Jefferson  county,  common  pleas  division,  for 
a  Judgment  against  the  appellant  for  $222.70, 
based  upon  his  liability  as  surety  on  a  bond 
for  cost  In  the  suit  of  the  Kansas  City  Land 
Company  against  the  Louisville  Ballway 
Company.  The  substance  of  the  defendant's 
answer  Is  a  denial  that  the  cost  of  the  case 
had  been  duly  taxed  by  the  clerk  of  the 
court  or  that  the  amount  was  the  sum  of 
$222.70.  It  is  further  alleged  that  there  Is 
Included  in  said  taxation  of  costs  the  sum 
of  $92,  alleged  to  have  been  paid  by  plain- 
tiff for  a  stenographic  report  of  the  evidence 
at  the  first  trial  of  this  case;  that  tbe  steno- 
graphic transcript  was  not  made  by  or  in 
obedience  to  any  order  of  the  court;  that 
it  was  made  at  the  instance  and  for  the  ac- 
commodation and  convenience  of  defendant 
in  preparing  its  bUl  of  exceptions  at  Its  first 
trial;  that  it  was  needlessly  Incurred;  and 
that  no  appeal  could  have  been  successfully 
prosecuted,  and  that  the  case  was  finally  de- 
cided in  favor  of  the  railway  company.  The 
court  sustained  appellee's  demurrer  to  the 
answer,  and  rendered  Judgment  for  the 
amount  claimed,  and,  appellant's  motion  for 
a  new  trial  having  been  overruled,  he  prose- 
cutes this  appeal. 

It  is  Insisted  for  appellant  that,  as  there 
was  no  order  of  court  directing  the  tran- 
scribing of  the  stenographic  notes,  the  fee 
therefor,  $92,  was  not  legally  taxable 
against  tbe  party  plaintiff  in  the  original 
suit;  or,  in  other  words,  no  Judgment  was 
ever  rendered  for  that  sum,  though  the  same 
was  Included  In  the  execution  issued  upon 
the  Judgment  rendered.  Section  4639,  Ky. 
St,  reads  as  follows:  "Upon  any  trial  or 
proceeding  In  any  civil  case  in  said  court 
or  division,  if  either  party  to  the  suit  or 
their  attorney,  shall  request  the  services  of 
said  reporter,  or  if.  In  the  opinion  of  the  pre- 
siding Judge,  the  testimony  should  be  pre- 
served, the  presiding  Judge  shall  direct  such 
reporter  to  make  a  full  report  of  the  testi- 
mony heard  therein,  whereupon  it  shall  be 
the  duty  of  the  reporter  to  take  full  steno- 
graphic notes  of  such  testimony,  and  upon 
the  motion  of  either  party  to  the  suit  or  pro- 
ceeding, or  their  attorney,  to  cause  a  full  and 
accurate  transcript  of  the  same  to  be  made, 
which  shall  be  filed  among  the  papers  to  be 
used  in  making  up  the  bill  of  exceptions  to 
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the  court  of  appeals."  It  Is  the  contention 
of  appellee  that  either  party  may  apply  to 
the  stenographer  for  a  transcript  of  the  evi- 
dence, and  that  the  cost  thereof  shall  be 
taxed  as  ordinary  cost  of  the  suit  The  con- 
tention of  appellant  is  that  no  charge  for 
such  transcript  could  be  taxed  as  cost 
against  him  unless  the  same  was  ordered  by 
the  court  to  be  made  out.  It  will  be  seen  by 
an  examination  of  the  section  supra  that  all 
the  services  as  well  as  the  appointment  of 
the  reporter  shall  be  made  by  the  court  on 
motion  or  on  his  own  motion.  After  the  ap- 
pointment of  the  reporter  It  Is  his  duty  to 
take  full  stenographic  notes  of  the  testi- 
mony. It  Is  also  provided  that  upon  motion 
of  either  party  an  accurate  transcript  of  the 
testimony  shall  be  made.  If  we  carefully 
examine  and  analyze  the  section,  we  find 
that,  if  either  party  requests  the  services  of 
a  reporter,  or  If  the  Judge  Is  of  the  opinion 
that  the  testimony  should  be  preserved,  the 
reporter  shall  be  directed,  etc.,  whereupon  it 
shall  be  the  duty  of  the  reporter  to  tal^e  full 
stenographic  notes  of  the  testimony;  and 
then  follow  the  words,  "and  upon  the  mo- 
tion," etc.  Manifestly,  the  motion  Is  made 
to  the  court.  The  entire  question  of  appoint- 
ment of  the  reporter  is  under  the  control  of 
the  court,  and  It  seems  clear  that  the  duties 
of  the  reporter,  in  the  absence  of  a  statute, 
should  be  controlled  by  the  court.  If  we 
omit  from  the  section  all  commencing  with 
the  word  "whereupon"  and  ending  with  the 
word  "testimony,"  the  section  would  still  be 
complete.  It  would  then  In  substance  pro- 
vide for  the  appointment  of  a  stenographer, 
and  what  should  be  done,  all  of  which  must 
be  ordered  on  motion,— evidently  on  motion 
made  to  the  court  The  succeeding  section 
(4640)  seems  to  sustain  the  contention  of  ap- 
pellant for  in  said  section  it  still  more  clear- 
ly appears  that  the  entire  question  of  mak- 
ing a  transcript  of  the  evidence  Is  to  be  done 
by  order  of  the  court  After  a  careful  con- 
sideration of  the  law,  we  are  of  opinion  that 
under  section  4639  the  cost  of  a  transcript 
of  the  stenographer's  notes  cannot  be  taxed 
as  cost  against  the  unsuccessful  party,  un- 
less such  transcript  is  ordered  by  the  court 
to  be  made.  It  results  from  the  foregoing 
that  the  court  erred  In  sustaining  the  demur- 
rer to  appellant's  answer. 

The  Judgment  is  reversed,  and  cause  re- 
manded, with  direction  to  overrule  the  de- 
murrer, and  for  proceedings  consistent  here- 
with. 


BECKWITH  T.  SOUTH  COVINGTON  &  C. 

ST.  RY.i 

(Court  of  Appeals  of  Kentucky.    Mardi  14, 

1902.) 

ACTION— DISMISSAL   FOR  WANT  OP  PROSECU- 
TION—REFUSAL TO  REINSTATE. 
Where  an  action  to  recover  damages  for  a 
personal  injury  was  brought  December  3,  1896, 

'Reported  by  Edward  W.  Hineii,  E8q.,ot  the  Frank- 
tort  bar,  uiu  lormerly  state  reporter. 


an  answer  pleading  contributory  negligence  was 
filed  in  January,  1S96,  an  order  filing  away  for 
want  of  prosecution  was  entered  in  January, 
1898,  case  was  redocketed  in  March,  1888,  by 
consent  and  lu  January,  1900,  was  again  filed 
away  for  want  of  prosecution,  the  court  did  not 
abuse  its  discretion  in  refusing  to  again  re- 
docket;  no  reijly  to  the  plea  of  contributory 
negligence  having  been  filed,  and  none  being 
even  tendered  with  the  motlcm  to  redocket,  and 
no  excuse  being  given  for  the  delay,  except 
that  counsel  for  plaintiff  had  been  engaged  in  a 
political  campaign. 

Appeal  from  circuit  court  Campbell  coun- 
ty. 

"Not  to  be  ofiScIally  reported." 

Action  by  Elbert  Beckwith  against  the 
South  Covington  &  Cincinnati  Street  Rail- 
way to  recover  damages  for  personal  in- 
juries. Judgment  for  defendant  and  plain- 
tiir  appeals.    Affirmed. 

Gregory  &  Pence  and  Ramsay  Washing- 
ton, for  appellant  Ernest  Cassatt  and  Mr, 
McDougall,  for  appellee. 

WHITE,  J.  This  action  for  damages  for 
personal  injury  was  brought  December  3, 
1895.  In  January,  1896,  an  answer  was  filed, 
which,  among  other  pleas,  pleaded  contribu- 
tory negligence.  No  reply  to  this  plea  was 
ever  filed.  January  10,  1898,  the  case  was, 
by  order  of  court  filed  away  for  want  of 
prosecution.  March  26,  1898,  It  was  redock- 
eted by  consent  of  parties,  and  on  January  6, 
1900,  it  was  again  filed  away  for  want  of 
prosecution.  On  November  26,  1900,  the 
court  directed  the  case  to  be  redocketed. 
after  notice  of  such  intended  motion  had 
been  given.  This  order  was  set  aside  No- 
vember 27,  1900,  and  on  December  13,  1900. 
the  court  again  refused  to  redocket  the  case; 
and  in  February,  1901,  the  court  overruled 
a  motion  to  set  aside  the  order  of  December 
13th  denying  the  motion  to  redocket  and 
from  this  order  this  appeal  Is  prosecuted. 

From  this  statement  of  the  steps  of  this 
case,  it  is  shown  that  for  four  years,  while 
the  case  remained  on  the  docket  no  reply 
had  been  filed  to  the  plea  of  contributory 
negligence,  nor  was  such  r^Iy  offered  on 
motion  to  redocket  This  long  delay  in  mak- 
ing an  issue  or  In  prosecuting  the  case  is  not 
accounted  for,  save  that  appellant's  counsel 
was  engaged  in  a  political  campaign,  and 
that  since  the  last  filing  away.  In  January. 
1000,  this  same  counsel  had  been  killed.  It 
is  the  undisputed  right  and  power  of  the 
courts,  exercising  discretion,  to  strike  from 
the  docket  or  file  away  cases  for  want  of 
prosecution.  This  must  be  done  to  protect 
the  rights  of  litigants.  A  party  litigant  has 
a  right  to  a  trial,  and  the  necessary  delays 
of  the  law  are  long  enough  in  most  cases  to 
be  troublesome;  but  where  the  delay  is  caus- 
ed by  a  failure  to  prepare  the  case  for  trial, 
or  even  make  the  Issue,  and  extends  over 
four  years,  the  court  was  Justified  in  filing 
away,  or  even  dismissing  for  want  of  prose- 
cution, treating  the  case  as  abandoned. 
There  was  here,  in  our  opinion,  no  abuse  of 
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discretion  In  refusing:  to  redoclcet  this  case 
for  tlie  second  time.  If  a  person  is  wronged, 
be  should  seek  redress  in  seasonable  time; 
and,  to  prevent  long  delays  in  instituting  ac- 
tions, statutes  of  limitation  are  provided, 
which  will  bar  a  recovery.  Here  the  action 
was  brought  within  the  statutory  period,  but 
the  failure  to  prosecute  carried  the  case  far 
beyond  the  period  of  repose  fixed  by  statute 
as  a  bar,  and  this  without  excuse  on  the  part 
of  the  dlent  The  order  refusing  to  set  aside 
the  order  refusing  to  redocl^et  was  not  error. 
Judgment  affirmed. 


JETXA  LIFE  INS.  CO.  OP  HABTFOBD  T. 
HARTLEr.i 

(Conrt  t^  Appeals  of  Kentndcy.    March  18, 
1902.) 

LITB  INSUKANCE^INCAPACITT  07  ASSURED 
FROM  MATPRITY  OF  PRBMIUM  UNTIL  DBATH 
— ADTHORITT  OF  AGENT  TO  WAIVE  FORFEI- 
TURE—REPRESENTATION  TO  ASSURED  THAT 
INDULGENCE  WOULD  BE  ORANTBD— EXTEN- 
SION OF  POLICY  BY  APPLICATION  OF  DIVI- 
DEND ON  PRBMIUM. 

1.  Where  insured  became  Tiolently  ill  prior 
to  the  maturity  of  a  premium,  and  was  inca- 
pable of  trausactiug  business  from  that  time 
ontil  his  death,  less  than  30  days  thereafter, 
evidence  of  his  condition  dnrine  that  time  was 
admissible  to  show  that  by  failing  to  pay  the 
preminm  when  dae  he  did  not  intend  to  suffer 
the  policy  to  lapse,  especially  in  view  of  the 
fact  that  it  was  the  custom,  of  the  company 
to  grant  indulgence  from  30  to  00  days  where 
a  member  was  unable  to  pay  his  premium 
promptly. 

2.  Where  the  agent  who  solicited  the  insur- 
ance and  delivered  the  policy  represented  to 
insured  that  a  prompt  payment  of  premiums 
was  not  necessary  to  keep  the  policy  alive, 
and  that  an  indulgence  of  from  30  to  60  days 
wonld  be  granted,  the  company  was  bound 
thereby:  and,  insured  having  died  15  days 
after  the  maturity  of  a  preminm,  which  was 
tendered  after  his  death,  the  court  properly  in- 
structed the  jury  in  an  action  on  the  policy 
that  if  insured  believed,  and  had  reasonable 
ground  to  believe,  from  the  representations 
made  by  the  agent,  that  the  premium  would 
be  accepted  within  a  reasonable  time  after  it 
was  due,  and  if  ttiey  believed  that  insured 
wonld  have  paid  the  premium  within  a  reason- 
able time  had  he  lived,  they  should  find  for 
plaintiff. 

3.  The  company.  In  declaring  a  dividend  out 
of  the  surplus  earnings  of  polides  then  in 
force,  liad  no  right  to  limit  it  to  such  policies 
as  might  be  continued  in  force  by  the  pay- 
ment of  the  nest  preminm  due  thereon,  though 
the  policy  provided  that  "the  amount"  of  sur- 
plus as  determined  by  the  board  of  directors 
sbonid  be  conclusive. 

4.  The  company  having  elected  to  credit  the 
dividend  on  the  premium,  as  shown  by  a  letter 
written  to  insured  after  the  premium  was  due, 
the  policy  continued  in  force  for  the  length 
of  time  for  which  the  dividend  paid  the  pre- 
minm. 

Appeal  from  circtiit  court,  Marion  county. 

"Not  to  be  otHcially  reported." 

Action  by  Dora  A.  Hartley  against  the 
MtatL  Life  Insurance  Company  on  a  policy 
of  life  insurance.  Judgment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

*R«portad  br  Edward  W.  Htne*.  Eaq.,  ot  tha  Frank- 
fort bu,  and  formerly  stats  reporur. 


Robt  W.  Owens,  for  appellant  John  Mc- 
Chord,  for  appellee. 

O'REAR,  J.  On  March  10,  1898,  appellant 
Issued  to  Melbourn  W.  Hartley,  husband  of 
appellee,  its  policy  of  insurance  upon  his  life. 
The  policy  contract  was  what  is  termed  "a 
participating,  limited,  fifteen-year  endow- 
ment policy."  It  provided  for  the  payment 
by  the  insured  of  an  annual  iw«mium  of 
1128.40  for  the  term  of  10  years.  It  pro- 
vided, among  other  things,  that  when  the 
premiums  had  been  paid  as  they  became 
diue  for  two  years  or  more,  and  default 
thereafter  occurred  in  the  payment  of  any 
premium,  a  paid-up  nonpartlcipating  stock 
policy  would  be  Issued  in  accordance  with 
the  printed  table  contained  in  the  policy, 
provided  the  policy  .was  surrendered  and  re- 
turned to  the  company,  and  application  made 
for  said  paid-up  policy  within  12  months 
from  the  time  of  the  first  default  In  the  pay- 
ment of  premium;  otherwise  the  policy  was 
to  become  void,  except  that  after  the  pay- 
ment of  two  entire  premiums  the  legal  re- 
serve at  the  end  of  the  last  completed  policy 
year,  calculated  according  to  the  Actuaries' 
Table  of  Mortality,  and  4  per  cent,  interest, 
should  not  be  forfeited  to  said  company,  but 
the  same  should  be  due  and  payable  in  90 
days  after  satisfactory  proof  of  the  death 
of  the  said  insured,  etc.  It  also  contained 
this  provision  (section  9):  "As  long  aa  this 
policy  shall  continue  in  force  for  the  full 
amount  hereof.  It  shall  be  entitled  to  share 
in  the  surplus  earnings  of  the  participating 
department  of  said  company;  and  .  the 
amount  of  surplus  payable  under  this  policy, 
as  determined  by  the  directors  of  said  com- 
pany, shall  be  conclusive,  and  the  same  shall 
be  accepted  by  the  insured,  and  by  every  per- 
son interested  in  this  policy."  The  premi- 
ums were  due  on  the  10th  day  of  March  each 
year.  The  Insnred  paid  two  full  annual 
premiums  on  the  policy.  On  the  7th  day  of 
March,  after  he  had  made  provision  for  the 
payment  of  the  premium  maturing  on  the 
10th  by  supplying  himself  with  sufficient 
funds  for  that  purpose,  and  which  he  had 
set  apart,  it  seems,  by  his  determination  to 
pay  the  premium  when  due,  he  was  taken 
suddenly  and  violently  ill,  incapacitating  him 
from  attending  to  business.  It  seems  that 
be  was  probably  tmconsdous  for  most  of  the 
time,  if  not  all  of  it.  after  the  illness  began. 
He  died  on  the  Kth  day  of  March.  The 
premium  due  on  the  10th  not  having  been 
paid,  a  short  while  th«%after,  and  within  GO 
days,  the  widow,  who  was  the  l>eneflciary 
of  'the  policy,  tendered  the  amount  of  the 
premium,  which  was  refused  by  the  compa- 
ny. They  denied  all  liability  under  the  poli- 
cy, except  they  admit  that  undtor  the  third 
clause  they  were  liable  to  the  beneficiary  in 
the  sum  of  |241,  being  the  amount  of  the 
legal  reserve  at  the  end  of  the  year  1900  ac- 
cording to  the  Actuaries'  Table  of  Mortality 
and  4  per  cent  interest.    Appellee  brought 
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thla  suit  to  recoyer  $1,600,  the  sum  Insured, 
whereupon  appellant  tendered  the  $241  In 
full  satisfaction  of  its  liability.  The  verdict 
was  against  the  company  for  the  total 
amount  On  the  19th  day  of  March— which, 
it  will  be  observed,  was  between  the  date 
when  the  premium  was  due  and  of  the  death 
of  the  Insured— appellant's  general  agent  at 
Louisville,  Ky.,  wrote  the  insured  as  follows: 
"Tour  poUcy  No.  281,043,  due  March  10th, 
remains  unpaid.  We  think  this  must  be  an 
oversight  on  your  part  and  write  to  say  that 
you  can  revive  this  policy  by  signing  the  in- 
closed health  certificate  and  remitting  the 
amount  of  cash  due.  You  will  observe  that 
your  premium  has  already  been  reduced 
from  $128.40  to  $122.76.  Please  let  us  hear 
from  you,  and  oblige.  Totirs,  truly,  John  O. 
Davidson,  General  Agent"  This  letter  was 
received  by  the  insured,  but  while  he  was  In 
an  unconsclotis  state.  In  the  course  of  the 
trial,  evidence  was  admitted  to  show  the  men- 
tal condition  and  physical  disability  of  the  In- 
sured to  know  or  to  act  upon  his  rights  with 
reference  to  this  policy  during  the  time  from 
the  7th  of  March  to  the  a6th.  It  is  stated 
that  this  evidence  was  introduced  for  the 
purpose  of  excusing  the  prompt  payment  of 
the  premiums  as  they  matured.  Such,  how- 
evet,  could  not  have  been  the  purpose  of  the 
trial  court  for  In  Its  instructions  to  the 
Jury  it  does  not  ascribe  to  this  evidence  any 
such  virtue.  We  are  of  opinion  that  It  was 
properly  admissible,  not  as  a  legal  excuse 
for  the  noupayment  of  premiums  promptly 
as  they  matured,  but  as  evidence  of  the  fact 
that  the  Insured  had  not  elected  to  suffer  bis 
policy  to  lapse.  It  was  also  to  rebut  any 
inference  to  that  effect  that  might  be  drawn 
from  the  fact  of  his  not  paying  the  premi- 
ums promptly  when  due.  The  evidence  was 
also  admissible  In  view  of  the  course  of 
business  of  this  company,  as  set  out  in  the 
evidence  in  this  case,  to  allow  its  members 
an  indulgence  from  30  to  60  days  after  pre- 
miums matured  within  which  to  make  pay- 
ments upon  them,  Indulgence  being  granted 
upon  such  conditions  as  the  present  Inabili- 
ty of  the  Insured  to  promptly  meet  his  pre- 
mium; all  of  which  Is  pleaded  and  relied 
upon.  Evidence  was  also  admitted  that  dar- 
ing the  negotiations  with  the  Insured  by  ap- 
pellant's agent  resulting  in  the  contract  sued 
on  the  agent  frequently  represented  to  the 
insured  that  If  he  could  not  meet  his  premi- 
ums promptly  when  due,  the  company  would 
grant  and  that  it  always  granted,  from  30 
to  60  days  of  grace;  that  this  would  be  one 
of  the  privileges,  and  was  one  of  the  rea- 
sons affording  a  special  inducement  to  in- 
sure in  that  company.  Appellant  strenuous- 
ly objects  to  this  testimony  upon  the  ground 
that  it  tended  to  vary  the  written  terms  of 
the  contract  If  It  had.  or  reasonably  could 
have  had,  such  an  influence  in  the  case,  it 
would  unquestionably,  In  our  opinion,  have 
been  irrelevant.  But  such  was  not  the  pur- 
pose of  the  evidence.    The  allegation  in  the 


petition  was,  and  the  evident  effort  of  the 
t>eneflclary  in  the  suit  was,  to  show  that 
this  company  had  a  custom  or  course  of  deal- 
ing with  its  customers  by  which  it  habitual- 
ly granted  from  30  to  60  days  of  grace  in 
payment  of  premiums,  with  the  same  effect 
as  if  paid  when  due;  that  this  custom  was 
known  to  the  Insured,  and  that  be  relied  and 
acted  upon  it  in  his  dealings  wiQi  the  com- 
pany, and  that  the  beneficiary  did  also.  It 
was  furthermore  shown  that  after  the  issual 
of  this  policy  the  agent  of  the  company  hav- 
ing charge  ot  the  business  of  soliciting  poli- 
cies for  it,  and  the  one  who  actually  pro- 
cured the  contract  in  this  case,  asanred  the 
insured  that  the  company  would  give  him 
grace  of  80  to  60  days  within  which  to  pay 
the  premium  if  he  was  unable  to  meet  It 
when  due.  It  appears,  too,  that  In  fact  such 
was  the  policy  of  the  company;  but  there 
was  the  further  provision  that  If  the  exten- 
sion was  desired  without  a  health  certifi- 
cate, the  insured  must  execute  his  note  for 
the  amount  of  the  premium  on  or  before  the 
day  the  premium  was  due;  or,  if  he  allowed 
the  premium  to  run  overdue,  then  he  must 
tender  with  the  note  or  the  payment  of  the 
premium  a  certificate  of  his  good  health. 
These  conditions,  however,  do  not  appear  to 
have  been  brought  to  the  attention  of  the  in- 
sured. The  agent  of  appellant  company  evi- 
dently undertook  to  state  the  company's 
custom  or  course  of  business  with  its  cus- 
tomers to  the  insured  for  his  guidance  In 
making  payment  of  premiums,  and  It  would 
appear  that  the  making  of  this  statement 
was  within  his  apparent  powers  as  agent  if 
not  his  real  ones.  He  neglected  merely  to 
state  one  of  the  conditions  of  the  provision. 
It  seems  to  be  well  settled— or  ought  to  be- 
that  the  agent  of  an  Insurance  company  who 
solicits  Insurance,  takes  the  application,  re- 
ceives the  premium,  and  delivers  the  policy 
may,  by  his  conduct  and  acts,  bind  his  com- 
pany by  way  of  waiver  of  a  forfeiture.  In- 
surance Co.  V.  Spiers,  87  Ky.  297,  8  S.  W. 
453;  Insurance  Co.  v.  Wilkinson,  13  WalL 
222,  20  L.  Ed.  617.  The  courts  are  eager  to 
seize  upon  any  reasonable  excuse  to  avoid 
an  enforcement  of  such  harsh  provisions  of 
Insurance  policies  as  provide  for  their  fot^ 
felture.  Therefore  when  the  agent  of  the  in- 
surer,—the  one  ostensibly  having  charge  of 
its  business  In  the  locality  where  the  insured 
lives,— by  his  conduct  and  course  of  dealing 
on  behalf  of  his  principal,  Induces  one  of  the 
insurer's  customers  to  believe  that  a  strict 
compliance  with  the  terms  of  his  contract  as 
to  time  or  place  of  payment  will  not  be  re- 
quired to  be  complied  with,  it  will  amount  to 
a  waiver  of  that  provision  of  the  policy.  So- 
ciety V.  McGregor,  7  Ky.  Law  Rep.  750; 
Mudd  V.  Insurance  Co.  (Ky.)  56  S.  W.  977. 
These  facts,  in  our  opinion,  justified  the  in- 
struction given  to  the  Jury  that  if  they  be- 
lieved from  the  evidence  that  the  defendant 
by  Its  agent  or  agents,  acting  within  the 
apparent  scope  of  his  or  thebr  authority  in 
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the  conduct  of  defendant's  business,  and  by 
its  acts  or  declarations  to  or  wltb  tbe  Insur- 
ed, or  by  Its  dealings  or  conduct  wltb  the  In- 
sured,  induced  the  insured,  a  reasonable  and 
prudent  man,  to  believe,  and  be  did  bellere, 
that  a  strict  compliance  with  the  t«ms  of 
the  policy  would  be  waived,  and  that  the 
premiums  due  on  tbe  policy  March  10.  1900, 
would  be  accepted  by  the  company  within 
a  reasonable  time  thereafter,  and  the  policy 
kept  In  force,  and  that  the  Insured  would 
have  paid  the  premium  within  a  reasonable 
time  after  due,  and  the  same  was  thereafter 
offered  or  tendered  to  the  defendant  by 
plaintiff,  tbey  should  find  for  her  the  full 
amount  of  tbe  policy,  less  the  premium  ten- 
dered. 

From  the  letter  written  by  the  company's 
general  agent  to  the  insured  on  the  19th 
day  of  March  it  will  be  observed  that  the 
company  had  reduced  the  premium  from 
$128.40  to  $122.75.  This  difference  of  $5.65 
is  shown  by  the  proof  to  have  been  the 
amount  of  the  surplus  earnings  accrued  on 
tbe  policy  before  the  10th  day  of  March, 
1900,  and  which  had  been'  declared  by  the 
board  ot  directors  to  be  this  policy's  prcqpor- 
tion  of  such  earnings.  The  proof  discloses 
that  tbe  board  of  directors  of  the  company 
met  on  the  17th  day  of  February,  and  de- 
clared a  dividend  out  of  the  surplus  earnings 
of  policies  then  in  full  force,  and  apportion- 
ed this  snrplns  In  dividends  among  tbe  poli- 
cies then  In  force  and  contributing  thereto. 
This  policy  was  then  in  full  force,  having 
been  paid  up  to  the  10th  of  the  succeeding 
month.  Tbe  company  seeks  to  avoid  the 
effect  of  this  dividend,  and  the  fact  of  It, 
too.  so  far  as  this  policy  Is  concened,  by  a 
proviso  In  the  resolution  declaring  the  divi- 
dend that  it  should  go  only  to  those  policies 
that  were  continued  in  force  thereafter.  We 
are  ot  opinion  that  the  board  of  directors 
had  not  authority  to  impose  any  such  condi- 
tion apoo  their  action  in  declaring  the  divi- 
dend. It  is  true  section  9  of  the  policy  pro- 
vides "that  the  amount  of  surplus  payable 
under  this  irallcy  as  determined  by  the  board 
of  directors  of  said  company  shall  be  con- 
clusive, and  the  same  shall  be  accepted  by 
the  insured,  and  by  every  perswi  interested 
in  this  policy."  This,  however,  has  refer- 
ence only  to  the  amount  of  surplus  payable 
under  this  policy,  not  to  the  fact  that  sur- 
plus Is  due  under  It,  nor  as  to  any  condition 
other  than  is  Imposed  In  the  face  of  the  poli- 
cy upon  which  the  surplus  should  be  distrib- 
uted. Tbe  only  condition  named  in  the  poli- 
cy is  that  the  policy  should  be  In  full  force 
for  tbe  full  amount  thereof.  The  insurer 
could  not  add  the  condition  that  the  in- 
sured  should  roiew  bis  policy  by  paying  the 
next  Installment  to  become  due  before  it 
would  allow  bim  to  participate  In  the  sur- 
plus already  earned  by  the  class  to  which 
bis  policy  belonged;  nor  could  it  have  Im- 
posed a  condition  that  this  surplus  would  not 
be  allowed  unless  tbe  Insured  paid  all  the 


premiums  that  might  accrue  under  the  policy 
and  the  Insured  outlived  the  tontine  period. 
Therefore  we  conclude  the  insurance  com- 
pany owed  the  insured  on  the  10th  day  of 
March  the  sum  of  $5.66.  This  simi  tbe  in- 
surer could  have  paid  direct  to  tbe  in- 
sured; or,  if  It  chose  to  do  so,  it  might  cred- 
it it  upon  his  premium  that  day  due.  It 
had  elected  to  credit  it  upon  the  premium, 
and  while,  undoubtedly,  it  could  not  have 
been  compelled  to  have  accepted  less  than 
the  full  annual  i>remlum  In  order  to  continue 
the  policy  in  force,  and  while  it  could  not 
have  been  compelled  to  have  applied  this 
dividend  upon  the  premium,  yet,  having  elect- 
ed to  do  so,  and  having  actually  done  so,  as 
is  shown  by  its  letter  to  the  assured  dated 
the  19th  day  of  March,  we  conclude  that  It 
could  not,  during  tbe  time  that  that  sum 
paid  the  premium  on  the  policy,  declare  it 
to  be  forfeited  for  nonpayment  of  premium. 
Five  dollars  and  sixty-five  cents  overpaid 
t^  a  few  cents  the  premium  upon  this  poli- 
cy from  the  10th  of  March  to  the  25th.  We 
conclude  that  the  insured  was  not  in  de- 
fault at  tbe  time  of  bis  death.  May,  Ins. 
345a. 

Convinced  that  there  are  no  errors  preju- 
dicial to  appellant,  the  judgment  must  be 
affirmed,  with  damages. 


SMOOT  et  al.  v.  HEYSEB'S  BX'R  et  al.i 

(Court  of  Appeals  of  Kentucky.     March  18, 

1902.) 

HUSBAND  AND  WIFB-POWER  OP  WIFE  TO  BX- 

BCUTB  WILL-FAlItURB  OF  HUSBAND 

TO  RBNOUNCB  WILL. 

1.  A  married  woman  waa  not,  either  under 
tbe  act  of  1884  regulating  the  property  rights 
of  husband  and  wife,  or  under  a  judgment  ren- 
dered prior  to  that  act,  authorizing  ner  to  dis- 
pose of  her  pi'operty  by  will,  empowered  to  ex- 
ecute a  will  disposiug  of  her  personal  property 
80  as  to  defeat  the  interest  of  her  surviving 
husband  therein. 

2.  Where  the  wife  makes  no  provision  what- 
ever for  her  husband  by  her  will,  it  is  not  nec- 
essary for  him  to  renounce  the  will  in  order  to 
entitie  him  to  one-half  of  the  surplas  personalty 
left  by  her,  as  provided  by  Ky.  St.  t  2132. 

Appeal  from  circuit  court,  Orayson  county. 

"To  be  officially  reported." 

Action  by  J.  O.  Graham,  executor  of  Fan- 
nie Heyser,  against  Thomas  Heyser  and  oth- 
ers, for  the  construction  of  the  will  of  plain- 
tiff's testatrix,  and  for  direction  as  to  plaln- 
tifTs  duties  thereunder.  Judgment  distribut- 
ing estate  of  testatrix,  and  defendants  Smoot 
appeal.    Affirmed. 

W.  O.  Jones  and  Ira  &  W.  H.  Julian,  for 
appellants.    J.  S.  Wortbam,  for  ai^)ellees. 

GUFFT,  O.  J.  Thomas  Heyser  and  his 
wife,  Fannie,  were  married  In  Grayson  coun- 
ty in  the  year  1874,  and  lived  together  as 
husband  and  wife  in  Leltchfleld,  Ky.,  from 

•Reported  by  Bdward  W.  Hlnes,  Eeq.,  of  the  Frank- 
fort bar,  and  formerly  state  reporter. 
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the  date  of  their  marriage  until  the  date  of 
her  death,  June  16,  1898.  She  died  childleSB. 
She  attempted  to  di^ose  of  her  estate,  all 
of  which  was  personal,  by  will  dated  Feb- 
ruary 21,  1896,  which  will  was  pcotiated  on 
June  27,  1898.  She  made  a  few  specific  be- 
quests, and  devised  the  residue  of  her  estate 
to  her  brothers,  appellants  herein,  and  ap- 
I>dlee  J.  C.  Graham  was  appobited  and  quali- 
fied as  executor  of  her  will.  Appellee  Gra- 
ham afterwards  instituted  an  action  In  the 
Grayson  circuit  court  for  -the  purpose  of 
having  the  will  In  question  construed,  and 
his  duties  defined  thereunder.  Suit  was  in- 
stituted prior  to  the  death  of  Thomas  Hey- 
ser,  and  was  revlyed  against  his  executors; 
and  they,  within  12  months  from  the  probata 
ing  of  the  will,  filed  In  the  county  court  a 
paper  assuming  to  renounce,  on  his  behalf, 
the  provisions  of  the  will  In  question.  The 
brothers  of  the  testatrix  asserted  their  rights 
under  the  will,  and  denied  the  right  of  Thom- 
as Heyser  to  any  part  of  the  estate  of  tes- 
tatrix. After  the  Issues  were  fully  made  up, 
and  some  proof  taken,  most  of  which  was 
properly  held  to  be  incompetent,  the  court 
rendered  the  following  oplnicm:  "The  court 
Is  of  the  opinion  In  this  case  that  under 
chapter  66  of  the  Kentucky  Statutes,  known 
as  the  'Husband  and  Wife  Act'  as  amended 
March  15,  1891,  the  wife  cannot  dispose  of 
her  property  l>y  will  so  as  to  defeat  the  hus- 
band's interest  In  her  estate.  Section  2132 
of  said  act  provides  that  'after  the  death  of 
either  the  husband  or  wife  the  survivor  shall 
have  an  absolute  estate  in  one-half  of  the 
surplus  personalty  left  by  such  decedent,' 
while  section  2147  of  the  same  act  provides 
that  'a  married  woman  may  dispose  of  her 
estate  by  will  subject  to  the  provisions  of 
this  act'  I  conclude,  therefore,  that  the  hus- 
band, Thomas  Heyser,  at  the  time  of  his 
wife's  death,  became  Invested  with  the  own- 
ership of  one-half  of  the  personal  property 
she  then  owned,  and  this  could  not  be  and 
was  not  defeated  by  her  will.  Judgment 
should  be  rendered  adjudging  the  heirs  of 
Thos.  Heyser,  deceased,  to  be  the  owners  of 
one-half  of  his  deceased  wife's  personal  prop- 
erty. The  balance  of  her  estate  should  be 
distributed  so  as  to  pay  the  special  devises 
set  out  in  the  will,  to  wit  Harvey  Gardner, 
?100;  Fannie  May  Heyser,  5100;  Fannie  Dur- 
bin,  $100;  Stella  Kennedy,  $200;  Hattle 
Beale,  the  watch  and  clothes  of  decedent; 
and  $200  to  the  Christian  Church  at  Leltch- 
fleld,  Ky.;  and  the  balance,  If  any,  after  the 
payment  of  the  costs  of  this  suit  will  be 
equally  divided  between  the  three  brothers 
of  the  decedent  viz.,  John  O.  Smoot  Hiram 
Smoot  and  William  Smoot  except  the  in. 
terest  of  Hiram  Smoot  will  be  paid  into  the 
Franklin  circuit  court  or  to  such  person  as 
said  court  may  adjudge  to  be  entitled  thereto 
in  the  case  of  N.  S.  Bondurant  v.  Hiram 
Smoot  etc.,  pending  in  said  court."  There- 
upon the  following  judgment  was  rendered: 
"It  is  adjudged,  therefore,  that  Thomas  Hey- 


ser at  the  death  of  his  wife,  Fannie  Heyser, 
became  Invested  with  the  ownership  of  one- 
half  of  the  surplns  personalty  left  by  ber, 
and  this  was  not  defeated  by  ber  will;  and 
It  is  now  adjudged  that  the  heirs  at  law  of 
Thomas  Heyser  are  the  owners  of  said  one- 
half  of  tila  deceased  wife's  personal  property, 
to  be  distrlbnted  among  them  by  the  execn- 
tors  of  his  estate  according  to  the  provisions 
of  bis  last  will  and  testament  Out  of  the 
remaining  one-half  of  said  Fannie  Heyser's 
surplus  personalty,  if  sufiicient  the  ^>eelal 
legacies  are  ordered  to  be  paid  as  follows: 
Harvey  Gardner,  one  hundred  dollars;  Fan- 
nie May  Heyser,  one  hundred  dollars;  Fan- 
nie Dorbin,  one  hundred  dollars;  Stella  Ken- 
nedy, two  hundred  dollars;  and  Lieitcbfleld 
Christian  Church,  two  hundred  dollars;  and 
if  said  one-half  is  not  sufficient  to  discharge 
said  five  legacies,  which  aggregate  seven  hun- 
dred dollars,  then  they  are  to  be  paid  pro 
rata.  It  is  adjudged  that  the  watch  and 
clothes  of  said  decedent  belong  to  Hattie 
Beale.  •  •  •  If  any  surplus  should  re- 
main after  the  payment  of  said  five  l^ades, 
the  same  is  ordered  to  be  distributed  equally 
among  the  three  brothers  of  decedent  viz.. 
John  O.  Smoot  Hiram  Smoot,  and  William 
Smoot;  but  the  Interest  of  Hiram  Smoot  is 
directed  to  be  held  by  the  plaintiff  as  ex- 
ecutor of  Fannie  Heyser,  subject  to  the  di- 
rection of  the  Franklin  circuit  court  in  the 
case  of  N.  S.  Bondurant  ,y.  Hiram  Smoot. 
etc.,  pending  In  said  court  •  •  •  Before 
any  distribution  la  made  of  the  estate  of  said 
Faimie  Heyser  by  her  executor,  all  debts 
of  said  deciedent  are  directed  to  be  paid  by 
him,  and  also  the  costs  of  administration,  in- 
cluding his  commission,  and  also  the  costs 
of  this  action,  except  the  costs  incurred  by 
John  O.  Smoot  Hiram  Smoot  William 
Smoot  and  N.  S.  Bondurant  The  legacies 
to  Fannie  May  Heyser,  Fannie  Durbin,  and 
Stella  Kennedy  are  directed  to  be  paid  to 
their  statutory  guardians,  who  are  to  be  ap- 
pointed and  quallfled  in  the  county  court  of 
the  county  in  which  said  Infants  reside,  in 
all  respects  as  required  by  law,  and  who  shall 
hold  said  funds  subject  to  the  conditions  and 
requirements  of  the  provisions  of  the  will  of 
said  decedent"  From  which  judgment  this 
appeal  is  prosecuted. 

It  Is  contended  for  appellants  that  under 
the  statute  the  testatrix  had  a  perfect  right  to 
make  the  will  and  dispose  of  the  property  as 
therein  set  forth,  and  that  the  husband,  if 
he  had  any  remedy  at  all,  which  is  not  ad- 
mitted, must  renounce  the  provisions  of  the 
will  within  12  months,  and  which  it  is  claim- 
ed he  did  not  do.  It  is  also  insisted  that 
his  executors  could  not  make  the  renounce- 
ment for  him  after  his  death.  It  is  further 
insisted  for  appellants  that  Inasmuch  as  in 
the  year  1801  a  judgment  was  rraidered  in 
the  Grayson  circuit  court  authorizing  the 
testatrix  to  dispose  of  all  of  her  property  by 
will,  the  same  as  if  she  were  an  unmarried 
woman,  under  that  Judgment   as  well  as 
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nnder  the  act  of  1884,  Bbe  was  authorized 
to  dispose  of  her  personal  estate  independent 
of  the  eonsoit  of  her  husband.  We  are  not 
Inclined  to  the  oplnlcn  that  the  law  antbor- 
izing  the  judgment  referred  to  wa«  Intended 
to  change  the  law  in  respect  to  the  making 
of  wills  to  the  extent  contended  for  by  ap- 
pellants. 

It  la  contended  further  that  by  the  terms 
of  the  act  of  ISM  plenary  power  as  to  the 
disposition  of  the  property  In  question  was 
ccnferred  upon  the  testatrix.  It  is  the  con- 
tention of  appellee  that,  inasmuch  as  no  de- 
Tise  was  made  to  the  husband  In  the  will 
in  question,  he  need  not  renounce  the  pro- 
visions of  the  wlU  in  order  to  authorize  him 
to  assot  his  Interest  in  the  property  devised, 
and  he  cites  Cnmmings'  Bx'r  y.  Daniel,  9 
Dana,  861,  in  sumwrt  of  bis  contention.  The 
court  in  that  case,  after  ref»Tlng  to  a  stat- 
ute not  materially  different  from  the  present 
statute  In  regard  to  the  same  subject,  said: 
"It  Is  yery  dear  that  the  rmundatlon  con- 
templated by  the  twenty-fourth  section  cflji 
have  application  only  to  cases  In  which  some 
provlsloo  has  been  made  for  the  wife  by 
the  will  of  her  deceased  husband.  The  dec- 
laration to  be  made  by  her  is  that  she  will 
not  take  or  accept  the  provisions  made  for 
her  by  the  will."  It  would  seem  that  the 
same  principle  announced  in  the  case  supra 
would  apply  to  the  husband,  in  regard  to  the 
will  of  his  wife  which  contained  no  devise 
to  him.  It  is  provided  In  section  2132,  Ky. 
St,  speaking  of  husband  and  wife,  that  the 
surviyor  shall  have  an  absolute  estate  in 
(Hie-half  of  the  surplus  personalty  left  by 
such  decedent.  Section  2147,  Ky.  St,  ih:o- 
vides  that  "a  married  woman,  if  she  be  of 
sound  mind  and  21  years  of  age,  may  dispose 
of  her  estate,  by  last  will  and  testament, 
subject  to  the  provisions  of  this  act." 

After  a  careful  consideration  of  this  case, 
we  have  reached  the  conclusion  that  the 
court  below  properly  construed  the  law  ap- 
plicable to  the  case  on  trial.  Judgment  ap- 
pealed from  It  therefore  aiOrmed. 


S^CnS  T.  LONDON  &  L.  FIRB  INS.  00.  OF 
liONDON.i 

(Court  of  Appeals  of  Kentucky.    March  18, 
1902.) 

PIRB  IN90RANCB— PARTIAIi  LOSS— VALIDITY 
OP  PROVISION  RBQUIRmO  INSURESD  TO 
MAINTAIN  CERTAIN  AMOUNT  OF  INSURANCB. 

Under  Ky.  St.  |  TOO,  movidlnc  that  fire 
insurance  companies  shall  oe  liable  for  the 
fun  estimated  value  of  real  property  insured, 
•s  the  value  thereof  is  fixed  in  the  face  of  the 
policy,  and  that  in  cases  of  partial  loss  the  lia- 
bility of  the  company  shall  not  exceed  the  ac- 
tual loss  of  the  Insured,  a  provision  in  a  policy 
requiring  insured  to  maintain  insurance  to  the 
extent  of  at  least  80  per  cent,  of  the  actual 
cash  value  of  the  property,  and  providing  that 
in  ths  event  he  fails  to  do  so  he  shall  be  a 

■Reported  br  Edward  W.  Hinea,  Esq.,  ol  tb*  Frank- 
tort  bar,  and  Cormerly  state  reporter. 


coinsurer  to  the  extent  of  such  deficit.  Is  Void, 
and  in  case  of  partial  loss  the  company  is  lia- 
ble for  the  full  amount  of  the  damage  sustain- 
ed, though  insured  has  failed  to  maintain  the 
required  amount  of  insurance. 

Appeal  from  circuit  court,  Jefferson  county, 
law  and  equity  division. 

"To  be  offlcially  reported." 

Action  by  Moses  Sachs  against  the  London 
&  Lancashire  Fire  Insurance  Company  of 
London,  England,  on  a  policy  of  fire  insur- 
ance. Judgment  for  defendant,  and  plaintifl 
appeals.    Reversed. 

M.  A,  D.  A.  &  J.  O.  Sachs,  for  appellant 
John  Barret,  for  appellee. 

GTJFFY,  C.  J.  It  appears  from  the  petition 
In  this  case  that  on  the  2d  day  of  March, 
1890,  the  defendant  executed  and  delivered  to 
the  plaintiff  a  policy  of  insurance  wherein 
defendant  in  consideration  of  $46  paid  to  It 
by  the  pl&intlS,  insured  the  plaintiff  for  five 
years  from  said  date,  to  wit  until  March  2, 
1904,  against  loss  or  damage  by  fire;  to  the 
amount  of  $1,200  on  plaintiff's  three-story 
brick,  metal-roof  building,  situated  at  116  on 
the  south  side  of  Main  street  between  Fhtit 
and  Second  streets,  in  Louisville,  Ky.,  and  its 
additions  and  connections  adjoining.  Said 
policy  contained  various  conditions  not  neces- 
sary to  state.  It  is  further  alleged  thai  on 
the day  of  February,  1900,  said  prop- 
erty was  partially  destroyed  by  fire,  entailing 
a  loss  upon  plaintiff  of  $1,000,  said  sum  of 
money  being  the  actual  cash  value  of  the 
property  destroyed.  Proper  notice,  etc.  Is 
further  alleged.  The  answer  of  the  defendant 
denied  that  plaintiff  had  performed  all  the 
conditions  of  his  said  iralicy,  or  that  he  was 
entitled  to  recover  from  the  defendant  the 
sum  of  $1,000,  or  any  sum  over  and  above  the 
sum  of  $468.76.  In  the  second  paragraph  the 
defendant  sets  up  the  following  agreement,  to 
wit:  'It  is  a  part  of  the  consideration  of  this 
policy,  and  the  basis  upon  which  the  rate  of 
premium  is  fixed,  that  the  assured  shall 
maintain  insurance  on  the  property  described 
by  this  policy  to  the  extent  of  at  least  eighty 
per  cent  of  the  actual  cash  value  thereof, 
and  that  failing  to  do  so,  the  Insured  shall 
be  a  coinsurer  to  the  extent  of  such  deficit 
and  to  that  extent  shall  bear  his,  her,  or  their 
proportion  of  any  loss."  Defendant  said  that 
plaintiff  did  violate  said  agreement  to  wit 
that  he  did  not  maintain  insurance  on  said 
property  to  the  extent  of  80  per  cent  of  the 
actual  cash  value;  that  the  actual  cash  value 
of  said  property  was  $3,200;  and  that  the 
plaintiff  ought  to  and  under  said  agreement 
should  have  maintained  insurance  on  said 
property  to  the  amount  of  $2,560;  but  he  did 
not  have  on  any  of  said  property  any  insur- 
ance over  and  above  the  $1,200,  amount  of 
defendant's  policy.  The  defendant  further 
averred  that  said  property  was  damaged  by 
fire  only  to  the  extent  of  $1,000,  and  the  de- 
fendant is  Indebted  to  plaintiff  under  said 
contract  In  the  proportion  only  that  Its  policy 
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of  $1,200  bean  to  |2,560,  the  amount  wbich 
Bald  contract  obligated  and  bound  plaintiff  to 
maintain  on  said  property,  and  wbicb  said 
Indebtedness  amounts  to  $46&75.  It  is  also 
averred  that  it  was  furtber  provided  by  said 
policy  that.  In  the  event  of  disagreement  as  to 
the  amount  of  said  loss,  the  same  shall  be 
ascertained  by  two  disinterested  and  compe- 
tent appraisers,  etc.  There  was  a  disagree- 
ment between  the  parties  as  to  the  amount 
of  said  loss,  and  the  plalntifC  selected  ap- 
praisers, and  it  was  agreed  that  the  damage 
by  said  fire  was  $1,000,  and  defendant  plead- 
ed the  agreement  aforesaid,  claiming  that  it 
was  only  liable  for  its  proportion  of  said  loss, 
to  wit  $468.76!  In  the  third  paragraph  a  ten- 
der of  said  sum  and  offer  to  confess  Judg- 
ment therefor  was  pleaded.  Afterwards 
plaintiff  moved  the  court  to  strike  out  para- 
graph 2  of  the  answer,  and,  without  waiving 
said  motion,  filed  a  demurrer  to  paragraphs 
1,  2,  and  8,  and  demun-ed  to  the  whole  of 
said  answer.  Tbe  court  overruled  plaintiff's 
motion  to  strike  out  i)aragraph  2  of  tbe  an- 
swer, and  overruled  plaintiff's  demurrer.  The 
reply  of  plaintiff  denied  his  Indebtedness  un- 
der the  contract  to  pay  any  proportion  that 
said  policy  of  insurance,  $1,200,  l>ears  to  $2,- 
560,  and  denied  under  said  contract,  or  any 
other  contract,  that  be  was  obliged  or  bound 
to  maintain  insurance  on  said  property  to 
the  amount  of  $2,560,  or  any  amount  He  de- 
nied that  defendant's  Indebtedness  to  him 
amounted  to  $468.75,  and  denied  that  defend- 
ant is  liable  only  for  said  proportion  of  said 
loss.  In  paragraph  2  it  is  alleged  that  the 
agreement  set  up  in  said  answer  requiring 
the  insured  to  maintain  insurance  to  the  ex- 
tent of  80  per  cent  on  the  actual  cash  value 
of  the  insured  property,  or  to  become  a  co- 
Insurer  to  the  extent  of  the  deficit  In  case 
of  failing  to  so  maintain  Insurance,  is  in  vio- 
lation of  and  prohibited  by  section  700,  Ky. 
St,  and  tbe  statute  laws  of  Kentucky  In 
such  case  made  and  provided,  which  he 
pleads  and  relies  upon.  Defendant  demurred 
to  tbe  first  and  second  paragraphs  of  plaln- 
tiCs  reply,  also  moved  to  strike  from  plain- 
tiff's reply  the  first  and  second  paragraphs. 
The  court  sustained  the  defendant's  demur- 
rer to  the  first  and  second  paragraphs  of  the 
reply.  On  the  11th  of  May  the  following  or- 
der was  entered:  "This  action  having  been 
heard  and  submitted  on  demurrers  to  the  first 
and  second  paragraphs  of  plaintiff's  reply, 
and  the  court  being  sufiSciently  advised.  It  is 
considered  and  adjudged  that  each  of  said 
demurrers  be,  and  the  same  are  hereby,  sus- 
tained; and,  the  plaintiff  having  declined  to 
plead  further.  It  Is  adjudged  and  considered 
that  plaintiff's  petition  tai  his  said  action  be 
dismissed,  and  defendant  may  have  its  costs; 
to  which  Judgment  and  said  ruling,  and  all  of 
the  foregoing,  the  plaintiff  excepts,  and  prays 
an  appeal  to  the  court  of  appeals,  which  Is 
granted."  It  may  be  remarked  that  before 
the  entry  of  the  foregoing  order  plaintiff  was 
allowed  to  withdiaw  from  court  the  amount 


of  money  admitted  by  defendant  to  be  due 
the  plaintiff.  It  will  be  seen  from  the  insur- 
ance itolicy  filed  by  plaintiff  that  the  follow- 
ing slip  of  paper  is  attached  to,  and  seems 
to  be  a  part  and  parcel  of,  the  policy,  read- 
ing as  follows:  "Eighty  per  cent  Coinsurance 
Cnause  Adopted  by  the  Louisville  Board  of 
Fire  Underwriters:  It  is  a  part  of  the  consid- 
eration of  this  policy,  and  the  basis  upon 
wbich  the  rate  of  premium  is  fixed,  that  the 
assured  shall  maintain  Insurance  on  the  prop- 
erty described  by  this  policy  to  tbe  extent  of 
at  least  eighty  (80)  per  cent  of  the  actual 
cash  value  thereof,  and  that  failing  to  do  so, 
the  assured  shall  be  a  colnsurer  to  the  extent 
of  such  deficit,  and  to  that  extent  shall  bear 
his,  her,  or  their  proportion  of  any  loss;  and 
it  is  expressly  agreed  that  in  case  there  shall 
be  more  than  one  Item  or  division  In  the  form 
of  this  policy,  this  clause  shall  apply  to  each 
and  every  one  of  them."  Section  700,  Ky.  St, 
reads  as  follows:  "That  insurance  companies 
that  take  fire  or  storm  risks  on  real  property 
in  this  commonwealth  shall,  on  all  policies 
after  this  act  takes  effect  (in  case  of  total 
loss  thereof  by  fire  or  storm)  be  liable  for  the 
full  estimated  value  of  the  property  insured, 
as  tbe  value  thereof  Is  fixed  in  tbe  face  of 
the  policy;  and  in  cases  of  partial  loss  of  tbe 
property  insured,  the  liability  of  the  company 
shall  not  exceed  the  actual  loss  of  the  party 
insured,  provided,  that  the  estimated  value  of 
the  property  insured  may  be  diminished  to 
the  extent  of  any  depreciation  in  tbe  value  of 
the  property  occurring  between  the  dates  of 
the  policy  and  the  loss;  and  provided  fur- 
ther, that  the  Insured  shall  be  liable  for  any 
fraud  he  may  practice  in  fixing  the  value  of 
the  property,  if  the  company  be  misled  there- 
by." 

The  contenti<Mi  of  appellee  Is  that  tbe 
plaintiff,  now  appellant,  under  the  tains  of 
tbe  policy,  was  a  colnsurer  in  the  prop<»tlon 
stated  in  tbe  pleadings,  and  that  the 
amount  offered  to  be  paid  was  all  that  ap- 
pellant was  entitled  to  collect  It  is  tbe 
contention  of  appellant  that  tbe  true  Intent 
and  meaning  of  section  700,  Ky.  St,  requires 
the  insurer  to  pay  the  full  amount  of  the 
insurance  upon  which  he  or  it  received  pee- 
mium.  These  questions  are  argued  at  con- 
siderable length  by  appellant  and  appellee. 
In  Insurance  Co.  v.  Cooke,  101  Ky.  412,  41 
S.  W.  279,  quoting  from  the  syllabus,  it  is 
said:  "Under  the  provisions  of  the  act  of 
May  22,  1893  (section  700,  Ky.  St),  an  In- 
surance company  writing  a  policy  for  a  cer- 
tain simi,  and  collecting  the  premiums  on 
that  sum,  will  be  compelled  to  pay  the  full 
sum  for  which  it  Issued  the  policy,  and  on 
which  it  received  the  premium,-  although 
there  may  have  been  inserted  In  the  policy 
a  clause  by  which  It  agreed  to  pay  only 
three-fourths  of  tbe  value  In  case  of  loss." 
In  Insurance  Co.  v.  Glasgow  Electric  Lilght 
&  Power  Co.  (Ky.)  62  S.  W.  975,  it  is  said  in 
the  syllabus:  "As  to  tbe  loss  of  the  real 
property  embraced  in  tbe  first  clause,  tbe 
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companies  irere  properly  adjndged  to  pay 
the  face  value  of  the  policy,  (2,600,  under  the 
proTisiona  of  section  700,  Ky.  St,  the  proper- 
ty being  a  total  loss."  -  It  seems  to  us  that 
the  manifest  meaning  and  Intent  of  section 
TOO,  Ky.  St,  snpra,  was  to  require  the  in* 
surer  to  pay  the  full  amount  of  the  Insurance 
upon  which  it  collected  the  premium,  and 
that  expression  in  the  statute  which  in  cases 
of  a  partial  loss  required  the  insurer  to  pay 
an  amount  not  exceeding  the  actual  loss 
was  Inserted  for  the  benefit  of  the  insurer, 
and  was  not  intended  to  lessen  the  liability 
already  embraced  In  the  first  part  of  the 
section.  In  this  case' there  is  no  dispute  as 
to  the  extent  of  the  damage  sustained  by  the 
insured,  to  wit  $1,000.  It  Is  likewise  certain 
that  the  property  insured  was,  perhaps, 
worth  934!00.  The  defendant  insured  the 
{dalntiir  against  loss  to  the  extent  of  $1,200; 
the  insured  sustained  damage  to  the  extent 
of  $1,000.  If  the  entire  propwty  had  been 
insured  at  $3,200,  and  was  destroyed,  there 
could  be  no  question  but  what  under  the 
statute  and  the  decisions  supra,  the  defend- 
ant would  have  been  bound  to  pay  $3,200, 
without  regard  to  the  real  value  of  the  prop- 
erty. The  stipulation  In  the  policy  as  to 
the  plaintiff  becoming  a  colnsurer  should  be 
treated  with  no  more  respect  or  as  having 
no  more  validity,  than  the  old-time  stipula- 
tion that  in  no  event  should  the  insurer  pay 
more  than  three-fourths  of  the  value  of  the 
property  destroyed.  Our  conclusion  Is  that 
the  defendant  was  bound  to  pay  to  plaintiff 
the  actual  damage  he  sustalQed,  which  in 
this  case  Is  estimated  to  be  $1,000.  See  In- 
surance Co.  V.  Moore  (Ky.)  62  S.  W.  617; 
Seyk  T  Insurance  Co.,  74  Wis.  87,  41  N.  W. 
443,  3  li  B.  A.  523;  Cayon  v.  Insurance  Co., 
68  Wis.  610,  82  N.  W.  640;  Oas-LIght  Co.  v. 
Insurance  Co.,  71  Wis.  454,  37  N.  W.  819,  6 
Am.  St  Rep.  233;  RelUy  v.  Insurance  Co., 
43  Wis.  456,  28  Am.  Rep.  662;  Thompson  v. 
Insurance  Co.,  45  Wis.  389;  Queen  Ins.  Co. 
V.  Jefferson  Ice  Co.,  64  Tex.  578;  Havens  v. 
Insurance  Co.,  123  Mo.  403,  27  S.  W.  718, 
26  L.  R.  A.  107.  45  Am.  St  Rep.  570;  As- 
surance Co.  ▼.  Phelps  (Miss.)  27  South.  767; 
Insurance  Co.  v.  Bush  (Neb.)  82  N.  W.  313. 
After  a  careful  consideration  of  the  stat- 
ute supra  and  the  decisions  of  this  court  and 
other  authorities  relied  upon,  we  are  clear- 
ly of  the  opinion  that  the  stipulation  in  the 
policy  as  to  the  Insured  becoming  a  colnsurer 
is  In  violation  of  the  spirit  and  letter  of  the 
statute  heretofore  quoted,  and  Is  null  and 
void,  and  that  defendant  Is  bound  to  pajr  the 
full  amount  of  the  loss  sustained  by  plain- 
tiff. It  results  from  the  foregoing  that  the 
court  erred  in  rendering  the  Judgment  dis- 
missing i^alntiff's  claim.  The  Judgment  is 
therefore  reversed,  and  cause  remanded, 
irttb  directions  to  enter  judgment  in  favor 
et  plataitifl  for  $1,000,  amount  of  the  loss 
sustained,  to  be  credited  by  any  amount  that 
he  has  already  withdrawn  from  court,  and 
for  proceedings  consistent  herewith. 


LOUISVILLE  ft  N.  B.  OO.  ▼.  BIOHMOND.i 

(Court  of  Appeals  of  Kentucky.    March  18, 
1902.) 

CARRIBRS— COLUSION— INJURT     TO     PA8SBN- 

OBR— NATURE)  OP  INJURY— ALLBOATION— 

EVIDBNCB—CONTINUANCB— SURPRISE. 

1.  Where  a  freight  train  mnning  at  least  25 
or  30  miles  au  hour,  and  making  no  stops,  left 
a  station  from  4  to  11  minutes  beliiiid  a  heavy 
passenger  train  having  a  schedule  of  23  miles 
an  hour,  and  which  was  to  make  many  stops, 
there  was  gross  negligence,  rendering  the  rail- 
road company  liable  for  injnry  to  a  passenger 
by  a  collision;  the  rules  requiring  the  freight 
train  to  keep  10  minutes  behind  the  passenger 
train. 

2.  As  plaintiff  alleged  that  she  "was  greatly 
Injured  m  her  person,  and  the  muscles  of  her 
shoulder  were  greatl;r  torn  and  lacerated,  and 
she  was  greatly  bruised  in  her  person,  espe- 
cially in  her  arms  and  side,"  and  defendant 
instead  of  making  a  motion  to  require  plaintiff 
to  make  her  petition  more  specific,  filed  an 
answer  denying  that  plaintiff  was  injured  as 
alleged,  or  at  all,  evidence  of  injury  to  plain- 
tiff's spinal  cord  and  to  her  eyes  was  admis- 
sible. 

S.  As  defendant  some  time  before  the  trial 
filed  its  affidavit  stating  that  plaintiff  claimed 
to  be  injured  'in  her  back,"  and  asked  for  a 
physical  examination  of  her  person,  which  was 
granted,  evidence  of  Injury  to  her  spinal  cord 
and  of  injury  to  her  eyes,  as  a  result  thereof, 
did  not  entitle  defendant  to  a  continuance  on 
the  ground  of  surprise. 

Appeal  from  circuit  court,  Bullitt  county. 

"Not  to  be  ofiScIally  reported." 

Action  by  Mary  Richmond  against  the 
Louisville  &  Nashville  Railroad  Company  to 
recover  damages  for  personal  injuries.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Fabrlelgh,  Straus  &  Eagles  and  Edward  W. 
Hines,  for  appellant  Bennett  H.  Young  and 
Chas.  Carroll,  for  app^ee. 


WHITE,  J.  Appellee  was  a  passenger  on 
appellant's  train,  and  was  injured  In  a  rear- 
end  collision,  caused  by  a  freight  train  run- 
ning into  the  passenger  train  at  the  station 
called  "Gap-ln-Knob"  on  appellant's  road, 
and  she  sues  to  recover  damages  for  the  in- 
jury sustained.  The  petition  avers  gross 
negligence  In  appellant's  servants  In  causing 
the  rear-end  collision,  and  seeks  to  recover 
$3,000  in  damages  for  injnry  to  appellee's 
person.  The  allegation  as  to  appellee's  in- 
Jury  is:  "And  by  said  collision  plaintiff  was 
greatly  Injured  In  her  person,  and  the  mus- 
cles of  her  shoulder  were  greatly  torn  and 
lacerated,  and  she  was  greatly  bruised  In 
her  person,  especially  in  her  arms  and  side." 
Without  a  motion  to  make  more  specific  the 
injuries  complained  of,  and  for  which  a  re- 
covery was  sought  appellant  filed  its  an- 
swer, admitting  that  appellee  was  a  passen- 
ger, but  denied  that  the  collision  was  caused 
by  the  negligence  of  Its  agent  either  gross 
or  ordinary,  and  denied  that  appellee  was 
Injured  as  alleged  or  at  all,  or  that  she  sus- 
tained any  damage  whatever.    Upon  the  Is- 

^  Reported  by  Edward  W.  Hlnes,  Bail.,  of  tba  Frenk- 
tort  bar,  and  formerly  state  reporter. 


Digitized  by  VjOOQIC 


^ 


67  SOUl'HWBSTBRN  BEPOBTEB. 


(Ky. 


sues  thus  tendered,  a  trial  was  had  before 
A  Jury,  which  resulted  In  a  verdict  and  judg- 
ment for  appellee  for  $1,500,  to  reverse 
which  this  appeal  is  iM-osecuted. 

The  reasons  urged  for  a  reversal  of  the 
Judgment,  and  the  same  that  are  presented 
in  the  motion  for  new  trial,  iare:  (1)  The 
verdict  is  not  sustained  by  the  evidence;  (2) 
iUleged  error  of  the  court  in  permitting  proof 
by  appellee  of  injury  to  her  spinal  cord  and 
-eyes,  over  objection  of  appellant 

The  court  told  the  Jury  at  the  time  the 
testimony  was  introduced  that  they  could 
not  consider  any  injury  to  appellee's  eyes  as 
xa  item  on  which  to  fix  damages,  bat  might 
-consider  that  fact  only  to  show  an  injury  to 
the  spine.  When  the  case  was  finally  sul>- 
mitted  to  the  Jury,  the  court  repeated  its 
<;harge  to  the  Jury  by  a  written  instruction 
«llmlnating  any  compensation  for  Injury  to 
jippellee's  eyes.  Although  this  was  done, 
Appellant  still  Insists  that  the  alleged  error 
in  admitting  the  testimony  was  not  correct- 
«d.  When  tills  testimony  was  admitted,  ap- 
pellant asked  for  a  continuance  on  the 
ground  of  surprise  as  to  the  claim  for  dam- 
-ages.  This  the  court  overruled,  and  we  are 
asked  to  review  that  action  and  reverse  be- 
cause appellant  was  not  granted  a  continu- 
ance. It  Is  admitted  by  the  answer  that  ap- 
pellee was  a  passenger  on  one  of  appellant's 
passenger  trains,  and  the  fact  of  a  rear-end 
•collision  is  also  admitted.  The  cause  of  the 
collision  is  clearly  shown  to  be  that  a  freight 
train  overtook  and  ran  into  the  passenger 
train  as  the  latter  was  leaving  the  station 
Oap-in-Knob.  The  two  trains  had  left  South 
Louisville  station  from  4  to  11  minutes 
apart,  and  the  freight  had  overtaken  the 
passenger,  Instead  of  keeping  10  minutes  be- 
hind it,  as  the  rules  required.  It  seems  that 
-the  passenger  train  consisted  of  engine,  bag- 
gage car,  and  three  coaches,  and,  heavily 
loaded,  had  a  schedule  of  23  miles  an  hour, 
-and  was  to  stop  at  nine  stations.  The 
freight  was  a  double  he'ader,  that  made  no 
-stops,  and,  as  the  proof  shows,  ran  at  least 
-25  or  30  miles  an  hour,  carrying  49  cars. 
By  leaving  South  Louisville  from  4  to  11 
minutes  behind  the  passenger,  and  running 
much  faster  and  making  no  stops.  It  is  ap- 
parent that  the  freight  would  overtake  the 
passenger.  In  our  opinion,  these  facta 
shown  presented  a  clear  case  of  g^ss  negli- 
gence in  appellant's  servants,  and,  as  to  ap- 
pellee, it  is  immaterial  which  crew  of  train- 
men was  to  blame  for  the  collision.  The 
-only  question,  therefore,  that  there  was  any 
dispute  between  the  witnesses,  was  as  to  the 
injuries  sustained  by  appellee.  The  proof 
of  appellant  tended  to  show  there  was  no 
Injury,— at  most,  a  slight  jar  when  the  col- 
lision came.  That  of  appellee  tended  to 
-show  she  was  painfully  Injured  in  her  shoul- 
■der  and  arm,  and  also  In  her  spinal  cord, 
which  latter  injury  had  permanently  Injured 
her  eyesight  Under  the  proof,  we  are  of 
■opinion  the  verdict  was  Justified  and  sustain- 


ed. We  wlU  not  reverse  the  Judgment  on 
account  of  a  lack  of  evidence. 

It  is  earnestly  Insisted  that  proof  as  to  in- 
Jury  to  appellee's  spinal  cord  and  eyes  was 
inadmissible  under  the  pleading.  True,  the 
petition  Is  not  as  specific  as  to  the  Injuries 
received  as  It  might  liave  been;  but  if  Ap- 
pellant had  objection  to  the  general  state- 
ment It  should  have  asked  that  appellee 
make  her  general  statement  more  specific. 
This  was  not  done,  but  appellant  contented 
itself  with  a  denial  of  this  goieral  state- 
ment of  injury  to  appellee's  person,  and 
then  further  denied  she  was  injured  at  all. 
While  the  denial  would  not  enlarge  liie  al- 
legation of  the  petition,  neither  will  the  gen- 
eral terms  of  the  petition  be  restricted  to  the 
italicized  or  special  injury  mentioned,  when 
this  is  stated  as  an  addition  to  the  general 
Injury.  When  appellant  failed  to  ask  for  a 
specification  of  the  injury,  and  presented  the 
issue  as  to  any  injury  to  the  person  of  ap- 
pellee, the  case  was  made  up  on  this  general 
plea  of  injury,  and  appellee  had  a  right  to 
prove  any  injury  to  her  person  caused  by 
the  collision.  Tlie  spinal  cord  and  eyes  were 
within  the  allegation,  as  much  as  any  other 
part  of  her  person.  The  particularizing  and 
specifying  the  Injury  to  her  arms  and  shoul- 
der did  not  destroy  the  general  allegation 
of  Injury  to  her  person.  That  the  Injury  to 
the  eyes  was  eliminated  from  the  considera- 
tion of  the  jury  In  estimating  damages  was 
favorable  to  appellant  and  of  this  it  will 
not  be  heard  to  complain.  It  cannot  be  said 
that  appellant  was  taken  by  surprise  in  the 
proof  and  claim  of  injury  to  appellee's  eyes 
and  spinal  cord.  Some  time  before  the  trial, 
appellant  filed  its  affidavit  stating  that  ap- 
pellee claimed  to  be  injured  in  her  back,  and 
asked  for  a  physical  examination  of  ho:  per- 
son, which  the  court  granted.  The  spinal 
cord  might  be  reasonably  expected  to  be  in- 
jured, on  complaint  of  injury  to  the  back. 
It  Is  evident  that  the  theory  of  the  court  in 
admitting  proof  of  Injury  to  the  eyes,  and 
then  excluding  that  injury  from  the  consid- 
eration of  the  Jury  in  estimatiug  damages, 
was  that  it  might  be  shown— reasoning  from 
effect  back  to  cause — that  the  spinal  cord 
was  injured,  as  was  demonstrated  by  proof 
of  the  resultant  defect  to  the  eyes  shown. 
There  was  not  claimed  a  direct  Injui?  to  the 
eyes,  but  this  was  a  resultant  injury  from 
the  injury  to  the  spinal  cord,  located  in  the 
back,  of  which  appellant's  counsel  bad  no- 
tice, as  is  shown  by  the  affidavit  filed  some 
time  before  the  trial.  We  are  of  opinion  that 
there  was  no  error  prejudicial  to  the  appel- 
lant In  admission  of  testimony,  nor  was  there 
error  in  refusing  a  continuance  on  the 
ground  of  surprise  In  Its  production.  It 
would  therefore  follow  that  there  was  no  er- 
ror In  refusing  to  give  Instruction  "b"  asked 
by  appellant. 

If  the  testimony  of  appellee  and  her  phy- 
sicians is  true,  as  to  the  extent  of  her  In- 
juries, the  verdict  for  $1,500  cannot  be  said 


Digitized  by  LjOOQIC 


K7J 


PHCENIX  NAT.  BANK  v.  TAYLOR 


27 


to  be  excessive,  or  the  result  of  passion  or 
prejudice. 

The  instructions  given  seem  to  embrace 
the  law  of  the  case,  and  are  not  complained 
of  by  connsel. 

We  perceive  no  error  in  the  Judgment,  and 
the  same  is  affirmed,  with  damages. 


PHCBNIZ  NAT.  BANK  v.  TAYI/OR.* 

<Coait  ot  Appeals  of  Kentucky.    March  14, 
1902.) 

BANKS  AND  BANKIN&-FOROBRT  OF  CHECK- 
SIGNING  BT  AUTHORITY  OF  DEPOSITOR— IN- 
STRUCTIONS TO  JURY— BX  PARTE  AFFIDA- 
VITS AS  KVIDBNCB-COMFARIBON  OT  HAND- 
WRITINQ  —  ADMISSIBILITY  OF  WRITINGS 
SIGNED  BY  MARK. 

1.  In  an  action  against  a  bank  to  recover  a 
deposit  in  which  plaintiff  by  reply  denied  that 
a  check  for  the  amount  sued  for,  wliich  de- 
fendant had  paid,  waa  signed  by  her,  or  by 
her  anthori^,  it  was  error  to  instmct  Ibe  jnry 
that,  in  order  to  find  for  defendant,  it  must 
believe  tliat  the  check  was  signed  by  plaintiff, 
but  the  court  should,  as  requested  by  defend- 
ant, have  instructed  the  Jury  to  find  for  de- 
fendant if  it  believed  that  the  check  was  sign- 
ed by  plaintiff,  "or  by  another  for  her  and 
with  her  consent,  or  by  her  authority." 

2.  If  plaintiff  received  the  proceeds  of  the 
check    with    knowledge   of  the  fact  that   the 

I  money  had  been  paid  by  defendant  thereon,  or 
the  money  was  deposited  to  piaiutiff's  credit 
ia  another  bank,  and  drawn  out  by  her  or  by 
her  authority,  she  was  not  entitled  to  recover, 
and  the  court  should  have  so  instructed  the 
jury  as  requested  by  defendant. 

3.  liiX  parte  affidavits  filed  upon  a  motiou  by 
iriaintiff  for  a  subpoena  duces  tecum  were  not 
admisrible  as  evidence  for  plaintiff  before  the 
Jury,  though  the  facts  stated  therein  may  have 
beoi  competent  evidence  if  properly  proved. 

4.  Under  Civ.  Code  Prac  {  804,  subsec.  2, 
so  providing,  writings  are  not  admissible  for 
comparison  with  a  writing  the  genuineness  of 
which  is  in  dispute,  unless  such  writings  were 
executed  before  any  controversy  arose  as  to 
the  gennineness  of  the  writing  in  dispute. 

5.  Writings  which  plaintiff  had  signed  by 
making  her  mark  were  not  admissible  as  evi- 
dence for  her  to  show  that  she  could  not  write, 
or  for  tlae  purpose  of  comparing  them  with  a 
disputed  writing  to  which  her  name  was  sign- 
ed withont  her  mark. 

Appeal  from  circuit  court,  Fayette  county. 

•To  be  officially  reported." 

Action  by  Carrie  Taylor  against  the 
Phoenix  National  Bank  to  recover  a  deposit. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Beversed. 

Webb  A  Farrell  and  Mat  Walton,  for  ap- 
pellant. Breckinridge  &  Sbelby  and  Fal- 
coner ft  Falconer,  for  appellee. 

O'RBAR.  3.  Appellee,  Carrie  Taylor,  was 
a  depositor  of  the  Phoenix  National  Bank  of 
Lexington,  and  bad  therein  to  ber  credit 
during  the  year  1896  $1,05S.  This  controver- 
sy involves  the  genuineness  of  a  check  for 
$450  asserted  by  the  bank  to  have  been  ex- 
ecuted by  appellee  January  4,  1899,  payable 
to  the  Planters'  Bank,  and  signed  "Carrie 

'  Reported  br  Edward  W.  HInea,  Esq.,  ot  the  Frank- 
fart  bar,  and  fgrmerly  state  reporter. 


Taylor,"  and  which  had  been  drawn  on  and 
paid  by  appellant.  Appellee  sued  the  bank 
tar  this  sum  of  $450,  claimed  to  be  the 
balance  remaining  to  her  credit,  and  which 
it  had  refused  to  pay  on  ber  demand.  She 
repudiated  the  check  to  the  Planters'  Bank, 
claiming  that  it  was  not  her  act.  It  was 
shown  that  appellee  was  a  lewd  woman,  and 
bad  become  apparently  infatuated  with  one 
Bnrchltt,  who  was  a  soldier  In  the  United 
States  army,  encamped  at  Lexington  for  a 
period  during  the  year  1898.  Upon  the  trans- 
fer of  the  command  to  which  he  belonged 
to  the  South  in  the  winter  of  1898,  she  fol- 
lowed him  there.  He  was  for  a  while  lo- 
cated at  Americus,  Ga.,  where  she  Joined 
him,  and  where  their  relations  were  of  that 
intimate  nature  that  they  passed  as  hus- 
band and  wife.  His  command  having  been 
ordered  to  Mantanzas,  Cuba,  she  returned 
to  Lexington.  It  is  claimed  by  the  bank 
that  while  she  was  at  Americus  she  execut- 
ed the  check  In  question.  The  Planters'  Bank 
was  located  at  Americus,  Oa.  Burchitt  tes- 
tified that  this  check  was  given  to  him  by 
ai^)ellee,  with  ber  name  signed  to  it;  that, 
while  he  did  not  see  her  sign 'it,  yet  It  was 
written  upon  a  printed  blank  check  in  use 
by  appellant  bank,  and  that  she  took  it 
from  a  book  of  such  checks  that  she  bad  in 
ber  possession  there,  and  that  he  assumed 
that  she  then  signed  it;  that  he  filled  bi  the 
body  of  the  check  In  her  presence,  and  at  her 
direction,  and  deposited  the  money  at  the 
Planters'  Bank  to  her  credit  in  her  name. 
Subsequently  she  drew  a  check  on  the  Plant- 
ers' Bank,  payable  to  J.  O.  Burchitt,— at 
least  such  check  was  presented  with  her 
name  signed  to  it,— which  was  honored  by 
the  bank.  Appellee  denied  the  whole  of  the 
transaction  above  named,'  denied  that  she 
signed  the  check,  and  denied  that  she  author- 
ized any  one  else  to  sign  It  for  her.  The 
first  trial  of  the  case  resulted  In  a  disagree- 
ment of  the  Jury.  This  trial  resulted  in  a 
verdict  for  appellee,  nine  of  the  Jury  con- 
curring. 

The  court  gave  the  following  Instruction: 
"The  Jury  should  find  for  the  plaintiff,  unless 
they  believe  from  the  evidence  that  the  check 
for  the  sum  of  four  hundred  and  fifty  dollars, 
dated  January  4,  1899,  drawn  In  favor  of  the 
Planters'  Bank  on  the  Phoenix  National 
Bank,  to  which  check  the  name  of  Carrie 
Taylor  was  signed,  was  in  fact  signed  by 
said  Carrie  Taylor;  and  If  the  Jury  believe 
from  the  evidence  that  said  Carrie  TaylOT 
did  sign  ber  name  to  said  check,  the  Jury 
should  find  for  the  defendant."  Appellant 
moved  the  court  to  give  the  Jury  the  f (blow- 
ing instructions,  which  was  overruled:  "(1) 
If  the  Jury  believe  from  the  evidence  that 
the  check  for  |450,  dated  January  4,  1899, 
drawn  upon  the  Phcenix  National  Bank, 
signed  'Carrie  Taylor,'  and  afterwards  paid 
by  the  defendant,  was  in  fact  signed  by  the 
plaintiff,  Carrie  Taylor,  or  by  another  for 
her  and  with  her  consent,  or  by  her  aathorl- 
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ty,  they  should  find  for  ttie  defendant  (2) 
If  tbe  Jury  believe  from  the  evidence  that 
the  checlr  described  In  the  above  instruction 
was  paid  by  the  defendant,  and  the  plalntifF, 
-with  Imowledge  thereof,  received  the  laro- 
ceeda  of  eald  check,  or  the  same  tvaa  de- 
posited to  the  plaintlfTg  credit  at  the  Plant- 
ers' Bank  of  Amerlcus,  Georgia,  and  tbe 
same  was  drawn  out  of  said  bank  by  ber, 
or  by  ber  order  or  authcHrlty,  they  should 
find  for  the  defendant  even  if  the  Jury  be- 
lieve from  the  evidence  that  the  plaintiff 
did  not  actually  sign  said  check,  or  author- 
ize another  to  sign  tbe  same  for  her." 

We  are  of  opinion  tbat  the  Instructloii 
given  by  tbe  court  was  too  limited,  in  view 
of  tbe  plea  and  circumstances  shown  in  this 
case.  The  plea  was  a  Justified  payment  by 
tbe  bank.  The  circumstances  and  evidence 
on  behalf  of  the  bank  were  tbat  the  deposit- 
or, Carrie  Taylor,  delivered  to  John  O.  Bur- 
cbltt  a  check  with  her  name  signed  to  It 
It  is  true  it  was  also  testified  by  Bnrdiitt 
that  be  was  acquainted  with  her  handwrit- 
ing, and  tbat  the  signature  was  hers.  She 
having  denied  her  signature,  tbe  Jury  may 
have  believed,  and  under  all  the  facts  and 
circumstances  In  this  case  might  have  been 
warranted  in  believing,  that  although  she 
did  not  sign  her  name  to  the  check,  she  au- 
thorized another  to  sign  her  name  to  it 
Furthermore,  if  she  did  not  sign  the  check, 
or  if  she  did  not  authorize  it  signed,  yet  if 
she  accepted  the  proceeds  which  had  been 
deposited  in  tbe  Planters'  Bank  to  her  cred- 
it and  drew  her  check  against  the  same,  she 
thereby  ratified  all  that  had  preceded  that 
act;  and  this  would  have  been  a  Justifies^ 
tion  of  tbe  original  signature  of  her  name 
to  tbe  check.  Therefore  Instructions  1  and 
2  offered  by  appellant  should  have  been  giv- 
en to  the  Jury. 

As  the  case  must  be  returned  for  a  new 
trial,  it  becomes  necessary  to  pass  upon  cer- 
tain objections  to  the  evidence.  It  appears 
that  there  were  but  two  checks  drawn 
against  the  deposit  of  $1,0S6.  One  wa»  tbe 
check  in  controversy;  the  other  was  a  check 
for  the  balance  of  $605,  presented  by  appel- 
lee, and  paid  by  tbe  bank.  She  admits  that 
she  signed  ha  name  to  this  last  check.  Be- 
fore this  trial  appellee  procured  a  subpoena 
duces  tecum  against  the  officers  of  the  bank 
to  produce  this  last-named  check,  ostensibly 
for  the  purpose  of  comparison  of  the  hand- 
writing in  the  Bignatiu«8  of  the  two  chedks. 
In  order  to  obtain  tbe  subpoena,  she  filed  her 
affidavit  setting  forth  in  legal  phraseology 
the  execution  of  the  last-named  check,  and 
certain  occurrences  which  she  alleges  tran- 
spired on  the  occasion  when  she  and  ber 
coimsel  had  visited  the  bank  and  examined 
It  This  was  all  shown  evidently  for  the 
purpose  of  informing  tbe  court  that  tbe 
check  was  In  fact  In  the  custody  of  the  offi- 
cers of  tbe  defendant  bank.  In  response  to 
the  subpoena  the  president  of  the  bank  filed 
his  affidavit  In  which  he  explained  the  ab- 


sence of  this  check;  that  K  bad  been  lost 
or  misplaced  without  fault  of  the  bank,  or 
that  It  had  been  delivered  to  appellee;  In 
otber  words.  It  was  an  explanation  to  the 
court  why  the  bank  was  unable  to  comply 
with  this  order  to  produce  the  paper  as  di- 
rected. Over  the  objection  of  appellant  both 
of  these  affidavits  were  permitted  to  be  read 
to  tbe  Jury.  We  are  unable  to  perceive 
wherein  they  were  relevant  to  the  issue  sub- 
mitted. The  fact  that  she  had  signed  tbe 
last  check  and  had  called  for  its  productloD 
was  properly  admitted  to  the  Jury.  Then  It 
was  also  permissible  for  the  bank  to  explain 
to  the  Jury  by  the  testimony  of  witnesses,  if 
it  saw  iHToper  to  do  so,  why  it  bad  not  pro- 
duced and  could  not  produce  the  check. 
These  matters,  however,  should  not  be  prov- 
en by  ex  parte  affidavits,  not  allowing  oppor- 
tunity for  cross-examination,  but  letting  it 
appear  that  the  witnesses  had  knowledge 
and  made  statements  ther^rom,  which,  ia 
response  to  questions  properly  put  they  may 
not  have  been  Justified  in  making  in  the 
way  of  competent  evidence.  We  are  of  opin- 
ion that  the  court  erred  in  admitting  the  af- 
fidavits. They  were  merely  for  tbe  use  of 
tbe  court  unless  it  was  offered  to  show  that 
a  witness  had  made  a  different  statement  In 
them  to  tbat  testified  to  by  him  on  the  trial. 
Appellee  claims  that  prior  to  January  4, 
1809,  she  could  not  read  and  could  not  write, 
and  could  not  sign  her  name.  This  she  tes- 
tified on  the  trial.  It  was,  of  course,  a  rele- 
vant fact  to  be  proved  by  her,  or  by  any  otb- 
er having  knowledge  of  it  Before  Ijie  trial 
she  filed  in  the  record  six  cbattri  mortgages: 
One  dated  July  18,  1897,  to  tbe  Bbodes-Bur- 
ford  Furniture  Company,  for  $54,  putting  In 
pledge  certain  articles  of  furniture.    It  ap- 

taer 

pears  to  be  signed,  "Carrie    X    Taylor,"  at- 

mark 
tested  by  W.  R.  Baker  and  A.  Price.    Anoth- 
er similar  mortgage,  executed  July  13,  1807. 
to  secure  $153,  putting  in  pledge  certain  ar- 
ticles of  fm-niture  to  A.  F.  Wheeler  &  Co., 

ber 

of  Lexington.    This  was  signed  "Carrie  X 

mark 

Taylor."  Wltaesses,  R.  F.  Thompson  and 
J.  II.  Harris.  Another,  dated  July  29,  1800, 
to  the  Rhodes-Burford  Furniture  Company, 
to  secure  $43.15  upon  certain  articles  of  fur- 
niture, which  was  signed  "Carrie  Taylor." 
Another,  dated  August  1, 1898,  to  the  Rhodes- 
Burford  Furniture  Company,  to  secure  $6. 
pledging  certain  articles  of  furniture.    This 

ber 
was  signed  "Carrie   X   Taylor."   Witnesses, 

nutrk 
H.  J.  Smith  and  A.   W.  Kelley.     Another, 
dated  29tb  of  June,  1809,  to  the  Rhodes-Bur- 
ford Furniture  Company,   for  $8,   securing 
certain  articles  of  furniture,  signeid,  "Carrie 

Iier 

X  Taylor,"  with  two  witnesses.    Another, 

mark 

dated  AprU  24,  1900,  to  A.  F.  Wheeler  &  Co., 
signed  "Carrie  Taylor."     These  papers  are 
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nid  to  hare  been  Introdnced  upon  notice 
under  section  604,  Civ.  Code  Prac:  "That  to 
any  action,  prosecutlbn  or  proceeding,  dvU 
or  criminal,  which  is  now  pending  or  may  be 
commenced  hereafter,  upon  a  dlspnte  as  to 
the  genuineness  of  the  handwriting  of  a  per- 
son, other  handwriting  of  snch  person, 
tbongh  not  In  the  case  for  any  other  purpose, 
may  be  Introduced  for  the  purpose  of  com- 
parison by  witnesses  with  the  writing  in 
dispute;  and  such  writings,  and  the  testi- 
mony of  witnesses  respecting  them,  may  be 
submitted  to  the  court  or  Jury  as  evidence 
concerning  the  gennlneness  of  the  writing 
In  dispute:  Provided,  that— (1)  The  genuine- 
ness of  such  writings  shall  be  proved,  to  the 
satisfaction  of  the  judge,  by  other  than  opin- 
ion evidence.  (2)  It  must  be  proved,  to  the 
satisfaction  of  the  Judge,  that  they  were 
written  before  any  controversy  arose  as  to 
the  genuineness  of  the  writing  In  dispute, 
and  that  no  fraud  was  practiced  in  their  se- 
lection. (3)  A  party  proposing  to  Introduce 
such  writings  must  give  reasonable  notice 
of  bis  intention  to  the  opposite  party  or  his 
attorney,  with  reasonable  opportunity  to  ex- 
amine them  before  commencement  of  the 
trial.  (4)  The  Judge  may  limit  the  numl>er 
of  such  writings.  (5)  An  error  of  the  Judge 
shall  be  subject  to  revision  and  correction  In 
the  same  manner  as  if  the  error  had  been 
committed  by  the  court"  It  will  be  ob- 
served that  subsection  2  of  this  section  pro- 
vides that  the  handwriting  offered  for  com- 
parison must  have  been  written  before  any 
conti-oveny  arose  as  to  the  genuineness  of 
tiie  wrltlag  In  dispute.  The  check  for  $605 
Is  alleged  to  have  been  paid  to  appellee  on 
December  8,  1899,  and  some  time  previous 
to  that  ah'i  had  denied  the  genuineness  of 
the  $450  check.  Therefore  writings  execut- 
ed by  her  subsequent  to  the  time  when  she 
had  denied  the  genuineness  of  the  disputed 
writing  are  not  relevant  for  purposes  of 
comparison. 

A  somewhat  unusual  question  Is  present- 
»I  as  to  appellee's  claim  of  right  to  use  oth- 
er mortgages  signed  by  her  mark,  her  name 
tteing  written  by  another,  for  puriyoses  of 
comparison  with  the  disputed  handwriting 
under  this  section  of  the  Code.  If  it  should 
be  said  that  these  mortgages  signed  in  this 
manner  were  used  as  evidence  of  the  fact 
that  appellee  could  not  write  her  name,  we 
are  of  opinion  that  they  were  not  relevant 
for  that  purpose,  because  they  do  not  tend 
to  prove  that  fact.  They  prove  merely  that 
she  did  not  sign  her  name  to  those  particular 
papers,  not  that  she  could  not  write  it.  The 
fact  that  she  could  not  write  her  name  Is,  of 
course,  a  relevant  one  In  this  case,  as  we 
have  said,  and  might  be  proved  by  relevant 
and  competent  evidence.  One  who  can 
write  his  name  may  choose  to  sign  by  his 
mark,  or  may  choose  to  have  another  sign 
his  name  for  him.  In  either  event  the  legal 
effect  of  his  signature  as  to  its  binding  him 


would  be  tiie  same,  except  In  certain  known 
exceptions;  as,  for  example,  the  case  of  a 
surety,  whose  name  was  signed  by  another, 
and  who  did  not  make  his  mark.  It  Is  for 
the  Jury  to  decide  from  all  the  facts  and  tes- 
timony In  evidence  whether  appellee  could 
write.  There  was  evidence  for  appellant, 
however,  that  appellee  could  write  her  name. 
In  fact,  she  admits  that  she,  at  the  time  of 
the  trial,  could  write  her  name,  and  at  the 
time  of  the  presenting  of  the  last  check  up- 
on the  bank  could  and  did  sign  her  name. 
She  claims  that  she  learned  to  write  her 
name  after  she  returned  from  Amerlcus, 
6a.,  and  that  she  was  taught  to  do  so  by 
copying  from  envelopes  addressed  to  her. 
It  is  to  be  noted  that  it  Is  the  c<Mitentlon 
of  appellant  and  of  its  witnesses  that  appel- 
lee signed  the  name  "Carrie  Talor"  to  the 
check  In  controversy.  One  of  the  methods 
of  proving  the  genuineness  of  a  questioned 
signature'  Is  by  comparing  its  handwriting 
with  other  and  known  and  admitted  hand- 
writings of  the  disputant  In  Strong's  Ex'rs 
V.  Brewer,  17  Ala.  706,  the  question  was 
whether  an  obligation  was  signed  by  Isaac 
Brewer  by  making  his  mark  In  the  shape 
of  a  cross,  his  name  being  written  at  length 
by  some  other  person.  To  prove  the  execu- 
tion of  this  obligation,  the  plaintilf  intro- 
duced his  son  as  a  witness,  who  testified 
to  the  handwriting  of  his  mother,  and  also 
stated  that  he  knew  the  mark  of  his  father, 
Isaac  Brewer,  and  the  mark  attached  to  the 
foot  of  the  Instrummt  he  believed  to  be  his 
father's  mark.  The  defendant  objected  to 
this  mode  of  proving  the  instrument  on  the 
ground  that  a  mark,  differing  from  an  ordi- 
nary signature,  could  not  be  proved  in  the 
manner  proposed.  But  the  objection  was 
overruled  by  the  court.  Said  the  Alabama 
supreme  court,  by  Chief  Justice  Dargan: 
"The  general  rule,  which  admits  of  proof 
of  the  handwriting  of  a  party,  is  founded 
on  the  reason  that  in  every  person's  manner 
of  writing  there  is  a  peculiar  prevailing 
character,  which  distinguishes  It  from  the 
handwriting  of  every  other  person,  and 
therefore  that  one  who  knows  the  handwrit- 
ing of  the  party  Is  competent  to  testify  to 
it."  The  court  furthrar  said:  "The  degree  of 
weight  to  be  attached  to  It  depends  not  only 
upon  the  character  of  the  witness,  but  also 
upon  the  opportunity  he  has  had  of  acquir- 
ing a  knowledge  of  the  party's  handwriting. 
It  may  be  more  difficult  to  acquire  a  Icnowl- 
edge  of  a  simple  mark,  by  which  an  illiter- 
ate man  executes  a  deed,  than  the  luiowledge 
of  the  handwriting  of  one  who  can  write 
his  name  in  full,  but  we  cannot  perceive 
why  it  may  not  be  done.  In  some  instances 
the  peculiarity  may  be  as  strong  as  that 
which  marks  the  characters  of  one  who  can 
write,  and  in  other  instances  not,  perhaps, 
so  great;  yet  in  all,  we  apprehend,  would  be 
found  something  distinct  and  peculiar,  which 
would  enable  one  who  bad  frequently  seen 
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the  party  make  his  mark  to  know  it."  In 
Thompson  r.  Davitte,  59  Ga.  472,  the  attest- 
ing witness  to  a  will  could  not  write  his 
name,  but  made  his  mark.  The  question 
arose  whether  be  was  competent  to  identi- 
fy the  paper  as  the  one  attested  by  him. 
The  court  instructed  the  Jury  "that  the  mark 
made  by  a  witness  in  attesting  a  will  need 
not  have  any  peculiarity  about  It,  but  any 
mark  is  sufficient  If  the  witness,  when  call- 
ed to  testify,  can  swear  to  the  mark."  The 
court  said:  "The  Code  pronounces  a  mark 
suificlent  on  the  sole  condition  that  the  wit- 
ness shall  be  able  to  swear  to  It;  This  1b 
all  the  heraldry  of  the  matter.  Nothing 
like  a  system  of  crests  or  bearings  is  con- 
templated, not  even  any  special  hook  or 
claw  on  which  the  mind  can  bang  recogni- 
tion. As  best  It  can,  the  memory  may  lay 
hold,  and  hold  on,  and  the  conscience  may 
swear  to  it  A  court  cannot  declare  any 
peculiarity  necessary  where  the'  witness 
needs  none.  It  is  not  Improbable  that  those 
who  make  marks  for  default  of  skill  In 
making  letters  bare  an  aptitude  of  their 
own  in  distinguishing  marks  that  to  ordi- 
nary eyes  look  alike."  These  are  the  cases 
cited  by  appellee  to  sustain  the  action  of 
the  court  below  In  admitting  the  mortgages 
to  the  Jury  for  purposes  of  comparing  the 
<9lgnatare8  to  them  with  the  signature  to  the 
check  in  controversy.  We  are  of  opinion 
that  the  cases,  while  sound,  do  not  support 
the  contention  made  by  appellee.  It  will  be 
observed  that  these  cases  Justify  the  admis- 
sion of  testimony  of  witnesses  that  they 
can  see  a  similarity  between  the  marks  used 
by  the  signer  of  the  respective  papers  that 
are  signed  by  mark  only,  and  that  such  simi- 
larity is  strong  enough  to  support  the  opin- 
ion of  the  deponent  that  they  were  made  by 
the  same  i>er8on.  It  Is  probable  that  the 
same  basis  of  reasoning  would  allow  the  in- 
troduction of  such  papers  for  comparison  by 
the  Jury  under  the  provision  of  our  Code, 
supra.  But  where  the  disputed  handwrit- 
ing does  not  purport  to  be  by  another  than 
the  one  whose  name  is  signed,  a  "mark"  not 
being  used  in  the  signature,  we  are  of  opin- 
ion it  Is  not  competent  to  offer  It  for  com- 
parison with  a  paper  signed  merely  with  a 
cross  or  other  mark,  claimed  to  have  been 
previously  made  by  the  signer,  with  his 
name  written  In  full  by  some  other  person. 
We  are  unable  to  perceive  where  any  legiti- 
mate help  or  light  could  be  thrown  upon  the 
matter  In  dispute  by  the  comparing  of  the 
characteristics  of  the  two  handwritings.  It 
Is  that  peculiar  characteristic  attaching  to 
the  mechanical  formation  of  letters  by  which 
they  may  be  identifled  as  having  been  made 
by  one  particular  person  that  Justifies  ad- 
mitting other  handwriting  of  the  same  party 
for  comparison  to  prove  that  the  disputed 
one  was  probably  executed  by  the  same  per- 
son who  wrote  the  genuine  ones.  We  are 
therefore  of  the  (pinion  that  none  of  the 
signatures  to  the  mortgages  in  question  (un- 


less it  be  the  one  of  June,  1889)  should  bave 
been  submitted  to  the  Jury. 

The  Judgment  is  reversed,  and  cause  re- 
manded for  proceedings  consistent  herewith. 


BORO  T.  H0LTZHAUBR.1 

(Court  of  Appeals  of  Kentucky.    March  14, 

1902.) 

INFANTS-GUARDIAN   AD   LITEM-SERVICB   OF 
PRCXJESS— CLERICAL  MISPRISION. 

1.  In  an  action  by  a  mother  against  her  in- 
fant children  ander  14  years  of  age,  in  which 
an  affidavit  was  filed  stating  that  plaintiff  was 
the  mother  and  guardian  of  the  infant  de- 
fendants, and  that  their  father  was  dead,  and 
in  which  it  was  also  stated  in  the  petition, 
which  was  verified,  that  the  infants  "are  en- 
tirely dependent  on  this  plaintiff,  who  la  their 
guardian  and  mother,  for  snpirart  and  mainte- 
nance," the  court  was  anthoriied  to  presume 
that  plHintiff  had  charge  of  the  InfantB,  tbos 
leaving  no  one  upon  whom  process  could  be 
served;  and  therefore  the  appointment  of  a 
guardian  ad  litem  for  that  purpose  was  prop- 
er. 

2.  Where  an  order  was  entered  dismissing 
acUon  "No.  16,482,"  styled  "Meves  v.  Meves,'' 
and  reciting  that  this  was  done  on  motion  of 
plaintiff,  by  counsel,  and  thereafter  action  "No, 
10,486,''  styled  "Meves,  etc.,  v.  Meves  et  al.," 
proceeded  as  if  no  snch  order  had  been  enter- 
ed, plaintiff's  counsel  having  no  knowledge  of 
it,  and  there  beiug  no  paper  on  file  or  entry  on 
the  minute  book  referring  to  it,  the  conrt  was 
authorized  to  conclude  from  the  record  itself, 
and  from  the  subsequent  steps,  that  the  order 
was  entered  by  mistake  of  the  clerk,  and  there- 
fore had  power,  under  Civ.  Oode  Prac.  g§  518, 
519,  to  set  It  aside  as  a  clerical  misprision,  eveo 
after  the  expiration  of  three  years,  notice  be- 
ing given. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  officially  reported." 

Agreed  case  between  Philip  J.  Boro  and 
Henry  Holtzhauer  to  determine  the  title  to 
land.  Judgment  for  H&ary  Holtzhauer,  and 
Philip  J.  Boro  appeals.    Affirmed. 

P.  J.  Cosgrove,  for  appellant  Pryor  &  8s- 
pinsky,  for  appellee. 

DU  RELLE,  J.  By  an  agreed  case  in  equi- 
ty, the  parties  have  submitted  the  question 
whether  appellee  acquired  a  good  title  in  fee 
simple  to  a  lot  of  land  on  Grayson  street  In 
Louisville,  by  his  purchase  thereof  at  decre- 
tal sale.  If  bis  title  is  good,  the  appellant's 
contract  for  the  purchase  of  that  lot  to- 
gether with  another  lot  In  Louisville,  must 
be  enforced.  In  February,  1898,  Johanna  M. 
Meves,  as  mother  and  guardian  of  four  In- 
fant children.  Instituted  suit  No.  16.845  In 
the  Jefferson  circuit  court  styled  "Johanna 
M.  Meves,  etc.,  y.  Clara  Anna  Louisa  Meves 
et  al.,"  for  a  sale  of  the  lot  in  question  for 
the  maintenance  and  support  of  the  infant 
children,  under  section  489,  subsec.  3,  Civ. 
Code  Prac.  One  objection  to  the  title  ob- 
tained by  appellee  by  bis  purchase  at  tbe 
decretal  sale  is  that  two  of  the  infants,  who 
were  under  the  age  of  fourteen  years,  were 

>  Reported  by  Bdward  W.HInes,Baq.,o(  tlta  Frank-- 
tort  bar,  and  formerly  state  reirarter. 
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not  properly  before  tbe  court,  and  tbat  the 
aflidaTlt  of  the  plaintiff  was  Insufficient,  in 
that  It  did  not  state  that  she  was  the  person 
having  charge  of  such  infants,  under  section 
52  of  tbe  CItU  Code  of  Practice,  as  amended 
by  the  act.  of  January  16,  1882,  which  pro- 
vides: "If  the  defendant  be  under  the  age 
fourteen  years  the  summons  must  be  served 
on  his  father;  or,  If  he  have  no  father,  on 
his  guardian;  or,  if  he  have  no  guardian, 
on  bis  mother;  or.  If  he  have  no  mother,  on 
the  person  having  charge  of  him.  If  any  of 
tbe  parties  upon  whom  summons  Is  directed 
to  be  served  by  section  52  of  the  Civil  Code 
of  Practice  Is  a  plaintiff,  then  It  shall  be 
served  on  the  person  who  stands  first  in  the 
order  named  In  said  section,  and  who  Is  not 
a  plaintiff;  and  if  all  such  persons  are  plaln- 
tlfTs,  It  shall,  on  the  affidavit  of  one  or  more 
of  them  showing  that  fact,  be  the  duty  of 
the  clerk  of  tbe  court  to  appoint  a  guardian 
ad  litem  for  the  infant,  and  the  summons 
shall  be  served  on  such  guardian."  Act  Jan. 
16,  1882  (1  Acts  1881-82,  p.  11).  The  affidavit 
stated  that  the  plaintiff,  Johanna  Meves, 
was  the  mother  and  guardian  of  the  infant 
defendants,  and  that  their  father  was  dead. 
In  the  body  of  the  petition,  which  Is  also 
sworn  to  by  tbe  plaintiff,  she  states  that  the 
two  Infants  under  tbe  age  of  14  years  "are 
entirely  dependent  on  this  plaintiff,  who  is 
their  guardian  and  mother,  for  support  and 
maintenance."  A  guardian  ad  litem  was 
appointed,  filed  his  answer  as  such,  and  filed 
an  additional  report  averring  that  he  had  ex- 
amined the  record  and  was  unable  to  make 
defense.  In  tbe  case  of  Exposition  v.  John- 
son, 8  Ky.  Law  Rep^  328,  it  was  held  that, 
"Where,  in  an  action  against  infants  under 
14  years  of  age,  process  has  been  served  up- 
on tbelr  stepfather.  It  should  be  presumed 
tbat  he  had  the  care  and  control  of  them." 
In  Donaldson  v.  Stone  (Ky.)  11  S.  W.  462,  an 
affidavit  for  the  appointment  of  a  guardian 
ad  litem  was  held  sufficient  which  stated 
tbat  "tbe  Infant  defendants  have  no  statu- 
tory guardian,  no  curator  or  committee  ex- 
cept tbelr  father,"  the  court  taking  the  view 
that  tbe  father  was  the  natural  guardian  of 
the  children  and  the  affidavit  meant  that 
they  bad  no  statutory  guardian  or  commit- 
tee, and  no  one  to  control  them  or  the  right 
to  their  custody  but  the  father.  In  the  case 
at  bar  it  appeared  from  the  affidavit  that 
tbe  father  was  dead,  that  the  plaintiff  was 
the  mother  and  statutory  guardian  of  the 
infants,  and  therefore,  under  section  2032, 
Ky.  St.,  entitled  to  the  custody  of  the  wards 
as  guardian,  and  entitled  as  mother,  under 
section  2083,  the  father  being  dead,  to  tbe 
custody,  nurture,  and  education  of  the 
wards.  Under  the  conditions  thus  appear- 
ing, it  must  be  presumed  by  the  court  that 
tbe  plaintiff  had  charge  and  control  of  the 
Infant  defendants.  See,  also,  Schuler  v. 
Mayo,  5  Ky.  Law  Bep.  331;  Trower  v.  Gab- 


hard,  3  Ky.  Law  Itep.  622;  Cheatham  r. 
Whitman,  86  Ky.  618,  0  S.  W.  505. 

Un  May  14,  1898,  an  order  was  entered  oi» 
tbe  order  book  of  the  common  pleas  division 
entitled  "No.  16,482— Meves  vs.  Meves,"  as 
follows:  "Notice  being  given  under  the  rule- 
of  court,  and  on  motion  of  plaintiff,  by  coim- 
sel.  It  is  ordered  that  this  action  be  and  i» 
dismissed."  It  is  urged  that  this  order  viti- 
ates all  subsequent  proceedings  in  case  No.. 
16,845,  upon  the  theory  that  an  action  of  that 
style  having  been  dismissed,  although  not 
properly  numbered,  the  subsequent  orders 
and  Judgment  were  void,  because  there  was 
no  action  pending.  It  appears  that  the  case 
proceeded  regularly,  as  if  no  such  order  had 
been  made,  and  on  July  6th,  less  than  60 
days  after  the  order,  the  Judgment  of  sale 
was  entered,  the  sale  was  made  and  con- 
firmed, and  the  purchase  money  paid.  Plain- 
tiff's counsel  knew  nothing  of  the  order; 
there  was  no  paper  or  motion  in  the  papers 
of  tbe  case  referring  to  It;  there  was  no  oc^ 
caslon  for  it;  it  nowhere  appears  upon  the 
minute  book,  nor  upon  the  rule  docket,  or 
steps  of  the  case,  until  the  clerk's  attention 
was  called  to  the  order  in  December,  1001, 
at  which  time  he  entered  the  order  upon  the 
rule  docket.  It  Is  perfectly  evident,  under 
tbe  circumstances,  that  the  entry  of  this  or- 
der In  the  order  book  was  a  clerical  mis- 
prision; and  accordingly  notice  was  given 
and  a  motion  entered,  under  sections  518  and 
519  of  the  CIvU  Code  of  Practice,  to  set  aside 
and  hold  for  naught  this  order,  as  a  clericat 
misprision.  It  may  be  assumed  that  a  cleric- 
al misiMrlsion  cannot  be  corrected  except  up- 
on record  evidence.  Bennett  v.  Tiemay,  TS- 
Ky.  585.  But  we  think  the  facta  shown  in 
this  record,  by  the  record  itself.  Including  the 
subsequent  steps,  show  conclusively  that 
this  order  was  entered  by  mistake  of  the 
clerk,  and  was  never  intended  to  be  entered 
in  this  case  of  Meves  v.  Meves.  For  this 
reason,  tbe  action  of  tbe  court  in  setting 
aside  the  order  was  proper,  and  the  proce- 
dure under  the  Code  sections  referred  to  was 
correct  Section  518  permits  such  proceed- 
ings after  tbe  expiration  of  the  term  at 
which  the  order  is  made,  and  section  519' 
provides  that  the  procedure  shall  be  upon* 
notice.  See,  also,  McCown  v.  Macklln's  Ex'r,- 
7  Bush,  308;  Oldham  v.  Brannon,  2  Mete. 
302;  Law-less  v.  Sevier,  6  Ky.  Law  Rep.  239' 
(In  which  a  misprision  was  corrected  three 
years  after  it  occurred),  and  Smith  v.  Mul- 
11ns,  3  Mete.  182  (in  which  it  was  held  tbat 
the  provision  in  section  519,  that  a  motion 
to  vacate  a  Judgment  because  of  its  rendition 
before  tbe  action  regularly  stood  for  trial 
cannot  be  made  after  the  expiration  of  the 
first  three  days  of  the  succeeding  term,  is 
the  only  limitation  of  time  prescribed  by  the 
Code  for  correcting  a  clerical  misprision). 

For  the  reasons  given,  the  Judgment  must 
be  affirmed. 
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SMITH  T.  COMMONWBAI/rH.» 

(Court  of  Appeals  of  Kentackr.    March  IZ, 
1902.) 

CRIHIKAL  LAW-CHANOB  OF  VBNUI^-EXHAUS- 
TION  OF  POWKR  TO  TRANSFER— C0NSI2NT  OF 
COUNSEL  —  RATIFICATION  BT  ACCUSED  — 
HOHICIDI^-PUNISHHBNT— HARMLESS  SRROR 
IN  INSTRUCTION— DYINQ  DECLARATION- AD- 
MISSIBILITY. 

1.  Where  a  felony  prosecution  was  transfer- 
red from  one  circuit  court  to  anotlier,  and,  up- 
on appeal  from  a  judgment  of  conviction  ren- 
dered D7  the  latter  court,  the  judgment  was  re- 
versed and  the  cause  remanded,  with  direction 
to  set  aside  the  order  of  transfer,  and  to  then 
transfer  the  case  to  some  county  which  was 
not  objectionable,  an  order  remanding  the  case 
to  the  court  whence  it  came,  aud  a  consent 
order  by  that  court  transferring  the  case  to 
another  count7,  were  a  substantial  compliance 
with  the  opinion. 

2.  Defendant  in  a  prosecution  for  homicide 
cannot  complain  of  an  order  to  transfer  the 
case  to  another  circuit  court,  purporting  to 
have  been  made  by  consent  of  his  counsel,  up- 
on the  ground  that  he  was  not  present  when 
the  order  was  made,  as  he  ratified  the  action 
of  his  counsel  by  failing  to  make  any  objection 
on  that  ground  until  after  trial  and  verdict, 
though  objecting  on  another  ground. 

3.  Though  Ky.  St.  g  1102,  provides  that 
there  shall  not  be  more  than  one  order  of  re- 
moval of  the  same  cause  at  the  instance  of 
the  same  party,  the  case,  when  remanded  to 
the  court  whence  it  came,  in  obedience  to  the 
direction  of  the  court  of  appeals,  stood  as  if 
it  had  never  been  removed,  .and  the  court  then 
had  power  to  make  another  removal. 

4.  An  instruction  directing  the  jury,  if  it 
should  find  defendant  guilty  of  manslaughter, 
to  fix  his  punishment  at  confinement  in  the 
state  penitentiary  for  not  less  than  two  years, 
or  more  than  twenty-one  years,"  in  their  dis- 
cretion, was  not  misleading,  though  the  word 
"nor"  should  have  been  used  instead  or  "or." 

6.  The  mere  fact  that  deceased,  at  the  time 
he  made  a  statement  as  to  the  killing,  expressed 
the  belief  that  he  would  not  recover,  was  not 
sufficient  to  make  it  admissible  as  liis  dying 
declaration. 

6.  Deceased  having,  at  a  time  when  he  stat- 
ed that  he  could  not  live  over  an  hour,  con- 
firmed a  statement  previously  made  by  him, 
the  statement  was  thereby  rendered  admissible 
as  his  dying  declaration. 

7.  The  testimony  of  a  bystander  that  he  be- 
lieved from  demonstrations  made  by  deceased 
that  he  was  about  to  hurt  defendant  was  not 
admissible  for  defendant. 

Appeal  from  circuit  coTirt,  Bell  county. 

"To  be  officially  reported." 

J.  H.  Smith  was  convicted  of  manslaugh- 
ter under  an  indictment  for  murder,  and  he 
appeals.    Affirmed. 

N.  B.  Hays,  for  appellant.  R.  J.  Breck- 
inridge, for  the  Commonwealth. 

DU  REIiLB,  J.  The  appellant  was  orig- 
inally Indicted  in  Harlan  county  for  the  mur- 
der of  S.  T.  Day.  Upon  the  application  of 
the  commonwealth,  a  change  of  venue  was 
granted  to  Letcher  county.  The  order  trans- 
ferring the  case  to  Letcher,  and  the  refusal 
of  the  court  to  permit  affidavits  to  be  ffied 
showing  objections  to  Letcher  county,  were 
relied  on  as  ground  for  reversal  upon  a  for- 

>  Reported  by  Edvrard  W.  HInee,  Esq.,  of  the  Frank- 
tort  bar,  and  formerly  state  reporter. 


mer  appeaL  Smith  t.  Com.  (Ky.)  55  S.  W. 
718.  Upon  that  appeal  the  court  did  not  de- 
cide whether  the  case  should  be  reversed  for 
that  action,  but  said,  "As,  therefore,  the  case 
must  be  reversed  upon  another  ground,  the 
court  on  its  return  will  set  aside  the  ocdee 
transferring  to  Letcher,  and  make  an  or- 
der transferring  to  some  county  not  In  this 
respect  objectionable."  As  the  case  came 
to  this  court  on  appeal  from  a  Judgment  of 
the  Letcher  circuit  court  the  mandate  was, 
of  course,  filed  in  that  court.  In  accordance 
with  the  opinion  of  this  court,  an  order  was 
made  setting  aside  the  judgment,  and  trans- 
ferring the  case  back  from  the  Letcher  cir- 
cuit court  to  the  Harlan  circuit  court.  The 
opinion  directed  that  the  order  transferring 
to  Letcher  county  should  be  set  aside.  If 
the  direction  in  the  opinion  had  been  literal- 
ly followed,  the  setting  aside  of  the  order 
transferring  to  Letcher  county  would  have 
put  the  case  in  the  county  from  which  it 
had  been  transferred,— that  is,  Harlan  coun- 
ty,—which  was  exactly  what  was  effected 
by  the  order  actually  made,  by  which  the 
case  was  transferred  back  to  Harlan  county. 
The  opinion  proceeded  to  direct  the  court  to 
make  an  order  transferring  to  some  county 
not  objectionable.  That  remained  to  be 
done.  The  court  accordingly  transferred  the 
case  to  Bell  county. 

By  appellant  it  Is  Insisted  that  the  trans- 
fer back  to  Harlan  county  exhausted  the 
power  of  the  circuit  court  under  the  direc- 
tion of  the  opinion  of  this  court.  We  do  not 
think  so.  The  court  was  first  directed  to  set 
aside  the  order  transferring  to  Letch«:,  and 
the  effect  of  such  an  <»der  was  accomplished 
by  transferring  it  back  to  Harlan.  It  re- 
mained then  to  send  It  to  an  unobjection- 
able county,  and  this  was  attempted  to  be 
accomplished  by  sending  it  to  Bell. 

It  Is  also  objected  that  the  court  erred  in 
transferring  the  case  to  Bell  county  after 
the  objections  to  that  county  had  been,  ad- 
judged sufficient  by  an  order  of  the  lower 
court,  and  by  the  former  opinion  of  this 
court  The  order  of  transfer,  however,  re- 
cites that  It  was  made,  "counsel  for  the  de- 
fendant. In  open  court,  agreeing  and  consent- 
ing -thereto."  It  Is  Insisted  that  notwith- 
standing the  agreement  of  coimsel,  which  is 
admitted  by  the  brief,  the  order  of  transfer 
to  Bell  was  void  because  the  defendant  was 
not  present  in  court  at  the  time.  It  does  not 
appear  in  the  record  that  the  defendant  was 
absent  at  the  time  the  order  was  made,  nor 
does  It  appear  that  he  made  any  objection 
upon  that  ground  until  after  the  trial  and 
verdict.  He  did,  it  is  true,  file  a  special  de- 
murrer in  the  Bell  circuit  court  and  a  mo- 
tion to  transfer  the  case  back  to  Harlan 
county.  But  both  these  steps  were  taken  up- 
on the  ground  that  the  power  of  the  court 
was  exhausted  by  the  retransfer  of  the  case 
to  Harlan;  that  the  Harlan  court  had  no  Ju- 
risdiction to  transfer  to  Bell,  and  the  Bell 
court  had  no  jurisdiction  to  try  the  case.    It 
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is  mmecessary  to  consider  what  would  be  the 
proper  rule  In  such  a  case,  had  the  objection 
been  made  In  proper  time,  for  no  objection 
was  made  upon  that  gromid;  and  we  think 
appellant  by  his  Bubseqaent  conduct  ratified 
and  confirmed  the  action  of  his  counsel,  and 
that  it  is  too  late  after  the  verdict  to  make 
the  objection. 

It  is  also  objected  that  the  order  is  void 
under  section  1102,  Ky.  St.,  which  iHroTldes 
that  "there  diall  not  be  more  than  one 
order  of  removal  of  the  same  cause  at  the 
Instance  of  the  same  party,  nor  shall  the 
court  entertain  more  than  one  application 
f<w  a  removal  of  a  cause  by  the  same  par- 
ly." On  the  former  appeal  we  directed  the 
order  of  removal  to  Letcher  to  be  set  aside. 
Whea  that  was  done  by  transfer  of  the  case 
back  to  Harlan,  It  was  as  if  there  had  nev- 
er been  an  order  of  removal.  The  case  then 
stood  upon  the  original  application  by  the 
commonwealth  to  remove  the  case  from  Har- 
lan county,  and  it  was  so  removed.  We  are 
unable  to  see  that  the  case  of  Smith  v.  Com., 
(6  Ky.  325,  25  S.  W.  106,  has  any  applica- 
tion to  the  question  here  presented.  Coun- 
sel's mistake  Is  in  supposing  that  the  pres- 
ent case  went  back  to  Harlan  on  the  motion 
at  the  commonwealth's  attorney,  merely. 
It  went  back  to  Harlan  in  obedlaice  to  the 
direction  of  this  court 

No  ground  is  stated  In  the  brief  upon 
wtalcb  the  motion  In  arrest  of  Judgment 
should  have  been  sustained,  and  an  exam- 
ination of  the  indictment  does  not  disclose 
any.  We  suppose  the  motion  was  based  upon 
the  ground  of  lack  of  power  to  order  the 
transfer.  This  question  has  already  t>een 
disposed  of. 

The  next  objection  is  to  the  instruction  by 
which  the  Jury  were  told:  "If  you  find  him 
guilty  of  manslaughter,  you  will  fix  his  pun- 
ishmoit  at  confinement  In  the  state  peniten- 
tiary for  not  less  than  two  years,  or  more 
than  twenty-one  years,  in  your  discretion." 
It  is  Insisted  that,  because  the  word  "or" 
was  used  in  place  of  "nor,"  the  Jury  were. 
In  effect,  limited  to  a  choice  between  a  2-year 
sentence  and  a  sentence  for  21  years,  and 
were  not  left  at  liberty  to  fix  the  penalty 
at  any  number  of  years  between  2  and  21 
years.  If  the  Jury  bad  felt  bound  by  the 
hjrpertechnlcal  construction  which  counsel 
contends  must  be  placed  <ni  this  lang^uage, 
they  would  have  been  required  to  fix  the 
ponishment  at  more  than  21  years  if  they 
did  not  fix  It  at  2  years.  This  they  did  not 
dc  They  could  pot  therefore,  have  been 
misled  in  the  way  suggested  by  counsel. 
The  language  used  Is  perfectly  understand- 
able by  any  person  of  ordinary  intelligence. 
We  are  bound  to  assume  that  the  Jurors  were 
persons  of  ordinary  intelligence.  When  the 
meaning  of  the  lang^uage  used  is  perfectly 
plain,  courts  will  not  reverse  for  mere  bad 
English  or  ungraceful  diction.  The  day  of 
■Qch  matters  has  passed. 

The  next  objection  la  to  the  admission  of 

8rs.w.-« 


the  dying  declaration  of  Day,  and  the  sub- 
sequent failure  to  exclude  it  on  moticm. 
From  the  testimony  it  appears  that  Day  had 
expressed  a  beUef  that  he  was  going  to  die, 
and  made  a  statemoit  of  the  facts  relating 
to  the  killing.  We  may  assume  that  the 
mere  expression  of  belief  that  he  was  g^>ing 
to  die  did  not  show  that  he  made  his  state- 
ment in  the  immediate  expectation  of  death, 
and  that  therefore  the  statement  was  not 
admissible  as  a  dying  declaration.  But  sub- 
sequently he  stated  that  he  could  not  live 
over  an  hour,  and,  being  asiked  to  make  a 
statement,  said  that  he  had  made  a  state- 
ment previously,  and  had  stated  how  it  was, 
whereupon  the  witness  said,  "I  will  go  over 
it  now  as  yon  have  given  it  to  me,  and.  If  I 
misquote  it  you  correct  me."  The  witness 
then  went  over  the  statement  previously 
made,  and  the  dying  man  corrected  him  in 
one  expression.  It  seems  to  us  platai  from 
the  testimony  that  realizing  that  he  was  in 
the  Immediate  presence  of  death,  and  less 
than  an  hour  before  his  death  actually  oc- 
curred, he  gave  his  assent  in  words  to  a 
statement  made  by  him  a  short  time  before 
of  the  circumstances  of  the  killing.  We  do 
not  understand  that  any  xMrticular  form  is 
required  for  a  dying  declaration,  or  even  that 
it  must  be  expressed  In  spoken  or  written 
words.  It  would  seem  that  a  dying  man, 
if  conscious  of  his  condition,  might  though 
speechless,  point  out  his  slayer,  in  answer 
to  a  question,  and  that  the  gesture  would  be 
admissible  as  a  dying  declaration.  It  would 
go  to  the  Jury  for  what  it  was  worth  as 
testimony.  It  would  be  competent,  and  the 
Jury  could  determine  its  weight  And  so  in 
this  case,  though  the  assent  to  and  confirma- 
tion of  the  statement  previously  made  may 
not  be  as  Impressive,  and  may  not  carry 
as  much  weight  in  our  minds  or  the  minds 
of  the  Jury,  as  if,  when  conscious  of  impend- 
ing dissolution,  he  had  again  made  the  state- 
ment nevertheless  it  was  competent  to  go 
to  the  Jury,  and  the  Jury  have  given  it  the 
weight  to  which.  In  their  opinion,  it  was  en- 
tiUed. 

It  Is  also  objected  that  the  court  excluded 
from  the  Jury  certain  testimony  that  from 
the  demonstrations  of  Day  and  his  manner 
of  expression,  the  witness  believed  Day  was 
about  to  hurt  appellant  Williams  v.  Com.. 
90  Ky.  Sm,  14  S.  W.  695,  is  relied  upon. 
In  that  case  it  was  held  competent  for  the 
accused  to  state  his  belief  that  be  was  In 
danger.  His  belief  that  he  was  in  danger 
is  a  fact  His  statement  of  the  existence 
of  that  belief  Is  evidence  of  that  fact.  It 
la  one  of  the  facts  necessary  to  make  out  a 
case  of  self-defense.  There  could  be  no  tes- 
timony more  competent  of  the  existence  of 
the  belief  than  the  statement  of  the-  man  In 
whose  mind  the  belief  existed.  If  the  Jury 
believed  bis  statement,  the  statement  estab- 
lished one  of  the  necessary  facts  to  Justify 
the  killing.  Any  fact  which  Justified  him  Id 
holding  that  belief— any  circumstance  of  po- 
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altlon  or  menace  or  langtuge  which  showed 
the  belief  to  have  been  reasonable,  under  the 
circumstances— wonld  tend  to  corroborate  his 
Statement  of  hla  belief  in  the  danger.  But 
what  any  bystander  believed  is  incompetent, 
because  It  shows  nothing.  It  does  not  show 
what  the  accused  believed;  nor  is  it  a  fact 
from  which  the  belief  of  the  accused  can 
be  Inferred,  for  the  accused  could  not  know 
what  was  passing  in  the  mind  of  the  by- 
stander, and  the  bystander's  belief  could  not 
operate  to  cause  a  belief  In  the  mind  of  the 
accused.  We  are  unaUe  to  attach  much 
weight  to  this  contention. 

For  the  reasons  given,  tbe  judgment  is  af- 
firmed. 


LITTLE  et  aL  v.  DAVIDSON.* 

(Court  of  Appeals  of  Kentucky.    March  11, 
1902.) 

BTATUTB  OK  FRAUDS— UKN  OF  PAROL  PUR- 
CHASER FOR  MONEY  PAID— STATUTE  OF 
LIMITATIONS— ESTATE  OF  DECEASED  PER- 
SON—WAIVER OF  DEMAND  AND  PROOF  OF 
CLAIM. 

1.  A  parol  purchaser  is  entitled  on  rescission 
of  the  contract  to  a  lien  on  the  land  for  the 
purchase  money  paid. 

2.  A  parol  purchaser's  right  of  action  to  re- 
cover purchase  money  paid  does  iiot  accrue  un- 
til the  vendor  or  his  representatives  have  re- 
fused to  carry  out  the  contract,  and  therefore 
is  not  barred  until  the  lapse  of  five  years  from 
that  time. 

3.  The  filing  of  a  demurrer  to  a  petition  on  a 
claim  against  the  estate  of  a  deceased  person 
is  a  waiver  of  the  demand  and  proof  required 
by  Ky.  St.  S  3872. 

Appeal  from  circuit  court.  Perry  county, 

"Not  to  be  offldaUy  reported." 

Action  to  settle  the  estate  of  Josiah  Combs. 
Judgment  fcr  Ira  J.  Davidson,  who  Inter- 
yened,  and  Bertha  Lyttle  and  others  appeal. 
Affirmed. 

J.  3.  C.  Bach  and  W.  H.  Miller,  for  appel- 
lants. Salyer  &  Fltzpatrlck,  S.  B.  Disbman, 
and  S.  E.  Baker,  for  appellee^ 

PAYNTER,  J.  This  action  was  instituted 
by  the  personal  representative  of  Joslah  H. 
Combs,  deceased,  to  settle  his  estate.  The 
appellee,  Ira  J.  Davidson,  filed  an  interven- 
ing petition,  claiming  that  he  had  sold  to  the 
decedent  what  is  known  as  the  "B,  B.  Wal- 
ters Survey,"  containing  200  acres;  that  the 
contract  of  Sale  was  In  parol;  that  tbe  con- 
tract price  was  $640,  uprn  which  tbe  vendee 
paid  $150  and  $30,  leaving  as  balance  due 
thereon  the  s^im  of  $460;  that  the  vendee  had 
removed  timber  from  the  land  of  the  value 
of  $300;  that  he  was  willing  to  carry  out 
the  contract  of  sale,  but,  If  tbe  parties  were 
not  willing  to  do  so,  he  wanted  a  rescission 
of  the  contract  on  equitable  principles.  The 
appellee,  Davidson,  sought  additional  relief, 
and,  to  show  that  he  was  entitled  to  it,  he 
averred  that  in  1881  he  purchased  from  the 
deceased,  Josiah  Combs,  what  is  known  as 

■Reported  by  Edward  W.  Hlnes,  Esq., ot  the  Frank- 
tort  bar,  and  formerly  itata  reporter. 


Ijie  "Big  Bottom  Farm,"  situated  near  Haz- 
ard; that  it  was  purchased  by  a  parol  con- 
tract; that  he  had  paid  on  it  $1,680;  that 
he  had  made  lasting  and  valuable  improve- 
ments upon  it  of  the  value  of  $900;  Chat  be 
was  willing  to  carry  out  his  contract  ot 
purchase,  but  if  those  Interested  were  un- 
willing to  do  BO,  that  he  desired  a  rescis- 
sion of  the  contract,  and  that  he  be  adjudged 
a  Uen  upon  the  land  for  the  amount  of  money 
he  had  paid  on  it,  and  for  the  value  of  the 
Improvements  which  he  had  made  on  it. 
The  averments  of  his  petition  were  traversed, 
and  a  great  deal  of  proof  taken  on  the  issues 
thus  formed.  The  court  gave  him  substan- 
tially the  relief  which  be  sought  The  record 
shows  that  tbe  appellee  owned  the  B.  B. 
Walters  survey,  and  the  court  adjudged  a 
rescission,  holding  that  the  timber  removed 
from  it  by  decedent  after  his  purchase  was 
equivalent  to  the  money  which  he  hod  re- 
ceived on  It  We  are  of  the  opinion  that 
the  court  decided  this  Issue  properly.  The 
principal  controversy  was  on  the  question 
as  to  the  purchase  of  the  Big  Bottom  farm. 
Tlie  appellee  introduced  much  evidence  tend- 
ing to  support  his  claim.  Mrs.  Brashears,  a 
sister  to  the  decedent  testified  that  she  held 
his  note  for  $1,000  for  borrowed  money;  that 
he  told  her  that  be  had  sold  the  land  to  ap- 
pellee; that  pursuant  to  the  sale  and  agree- 
ment of  appellee  and  decedent  the  appellee 
executed  his  note  to  her  for  $500,  and  she 
credited  tbe  decedent's  debt  of  $1,000  with 
that  note.  Another  witness  testifies  that 
$S00  more  had  been  paid  decedent  by  tbe 
appellee  on  the  land.  John  W.  Combs  testi- 
fied that  in  1884  he  purchased  a  house  and 
lot  In  Hayden  from  appellee  at  $425,  which 
amount  was  paid  by  him  to  the  decedent 
on  the  purchase  money  of  the  land;  that  be 
so  understood  it  from  decedent  and  from  ap- 
pellee that  it  was  to  go  on  the  purchase  mon- 
ey of  the  land.  As  to  this  latter  Item,  It 
is  Insisted  that  it  should  not  be  credited  to 
the  appellee,  because  the  title  to  the  house 
and  lot  vras  in  decedent  at  the  time  it  was 
sold  to  J.  W.  Combs.  Except  for  other  tes- 
timony in  the  record,  we  would  be  slow  to 
charge  the  land  with  this  amount  One  wit- 
ness for  the  appellant  testified  that  David- 
son gave  a  gray  mare  for  the  lot  and  bad 
either  built  a  house  on  It  or  had  greatly  Im- 
proved the  one  which  was  on  it  This  evi- 
dence tended  to  show  that  Davidson  had  an 
Interest  In  the  property,  and,  together  wltb 
the  evidence  of  John  W.  Combe,  we  tblnk: 
Is  sufficient  to  establish  tbe  iwyment  of  tbe 
$42.5.  There  was  other  testimony  to  the  ef- 
fect that  other  and  smaller  payments  were 
made  by  appellee  upon  the  land.  Tbe  evi- 
dence conduces  to  show  that  the  appellee 
went  upon  tbe  land,  built  a  house,  made 
other  improvements  on  it  and  lived  on  it  un- 
til certain  occurrences  in  Perry  county,  which 
he  felt  made  it  necessary  for  him  to  leave 
the  county  to  save  his  life.  He  left  a  tenant 
In  possession  of  tbe  land,  and  tbe  decedent 
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looked  after  It  during  hia  absence  aoUl  Sep- 
tember 23,  ISdi,  when  he  was  assassinated. 
A  great  many  persons  testified  that  the  dece- 
dent told  them  that  be  had  sold  the  appellee 
the  Big  Bottom  farm,  and  that  he  had  paid 
for  it.  It  Is  proven  that  he  made  some  of 
these  statements  a  short  time  before  bis 
death.  Ilnlesa  the  evidence  was  that  of  per- 
Jarers, — which  we  must  decline  to  believe, — 
there  is  no  escape  from  the  conclusion  that 
the  appellee  bought  the  land,  and  paid  at 
least  $1,535  on  it,  the  amount  wlilch  the 
court  below  found  had  been  paid  by  htm. 
The  court  properly  set  off  the  rents  against 
the  Interest  on  the  purchase  money.  The 
appellee  took  possession  under  his  purchase, 
and  held  It  by  himself  and  tenants  until 
the  death  of  the  vendor,  except  for  a  short 
tlme^  -nhen  the  vendor,  acting  as  bis  agent, 
held  the  land  for  htm.  The  holding  of  the 
vendor  for  this  short  time  was  for  the  tcp- 
pellee  as  his  agent.  When  land  has  been  9old 
by  parol  contract,  and  the  possession  is  de- 
livered to  the  vendee,  he  has,  on  a  rescis- 
sion of  the  contract,  a  Hen  on  the  land  for 
the  purchase  money  paid.  Speers  v.  Sewell, 
4  Bush,  239;  Usher's  Ex'r  v.  Flood,  83  Ky. 
555. 

It  Is  urged  that  the  statute  of  limitations 
bars  appellee's  right  to  recover  the  money 
which  he  paid  the  decedent  on  the  purchase 
of  the  land.  His  cause  of  action  did  not  ac- 
crue until  there  was  a  refusal  upon  the  part 
of  the  representatives  of  decedent  to  carry 
out  the  contract  From  the  time  of  this  re- 
fusal until  appellee  filed  bis  petition  five 
years  had  not  elapsed,  hence  the  statute  did 
not  bar  his  recovery. 

It  is  insisted  that  the  appellee's  petition 
should  have  been  dismissed,  because  he  did 
not  make  proof  of  his  claim  as  required  by 
the  statute.  A  demurrer  was  filed  to  his  pe- 
tition and  overruled,  and  the  case  prepared 
for  trial  before  a  motion  was  made  to  dis- 
miss his  action  for  the  want  of  proof  and 
demand.  Filing  a  demurrer  to  the  petition 
was  a  waiver  of  the  demand  required  by  sec- 
tion 3872,  Ky.  St.  The  appellee  filed  his 
own  affidavit  as  to  the  Justice  of  his  claim, 
etc.  There  was  an  abundance  of  testimony 
In  the  record  to  support  It  Usher's  Ex'r  v. 
Flood,  83  Ky.  555;  Stlx  ▼.  Eversole's  Adm'r 
(Ky.)  50  S.  W.  832.  We  are  of  the  opinion 
that  the  court  properly  overruled  the  motion 
to  dismiss  the  petition. 

The  Judgment  Is  affirmed. 


HUDSON  et  aL  v,  BEDFORD  et  al.i 

<OMirt  of  Appeals  of  Kentucky.    March  11, 

1902.) 

DKEDS— DELIVERY  BEFORE  AOKNOWLBDO- 

MBNT. 

Where  a  deed  conyeying  land  was  written 
by  the  grantee,  who  agreed  with  the  grantor  to 
convey  the  land  to  others,  and  was  then  re- 
turned to  the  grantor  to  be  acknowledged  by 
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him,  there  was  a  sufficient  delivery,  though  the 
deed  was  not  returned  to  the  grantee  after  it 
was  acknowled^d,  and  therefore  a  deed  made 
by  the  grantee  iu  execution  of  the  trust  passed 
the  title  as  against  the  grantor's  heirs. 

Appeal  from  circuit  court.  Hart  county. 

"Not  to  be  officially  reported." 

Action  by  Lula  C.  Hudson  and  others 
against  Qrace  J.  Bedford  and  others  for  a 
division  of  real  estate.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

W.  L.  Porter  and  V.  H.  Balrd,  for  appel> 
lants.    H.  O.  Martin,  for  appellees. 

GUFFY,  0.  J.  The  object  of  this  action 
was  to  obtain  a  division  of  the  real  estate 
of  Julius  Curie,  being  a  tract  of  land  con- 
taining 149  acres,  which  was  in  the  posses- 
sion of  the  appellee  Grace  J.  Bedford,  for- 
merly Curie.  The  appellant  Lola  0.  Hudson 
was  a  daughter  of  the  said  decedent  and  of 
the  appellee  Grace  J.  Bedford.  The  record 
in  this  case  shows  that  said  Julius  B.  Curie 
was  the  owner  of  a  certain  parcel  of  real 
estate  in  Hart  county,  and  that  he  executed 
to  W.  J.  Macy  a  deed  to  the  said  land  upon 
the  condition  that  W.  J.  Macy  should  con- 
vey the  same  to  the  appellee  Bedford  tot 
lif&  with  remainder  to  the  children  of  said 
decedent  and  said  appellee.  It  Is  alleged  in 
the  petition  that  the  deed  to  Macy  was  never 
delivered  during  tbe  lifetime  of  the  dece- 
dent A  copy  of  the  deed  is  filed  In  this 
suit  The  contention  of  appellant  is  that 
the  deed  was  never  delivered  to  Macy,  and 
therefore  his  conveyance  to  appellee  is  null 
and  void,  and  that  plaintiff  was  entitled  to 
an  allotment  of  her  Interest  in  the  land  But>- 
Ject  to  the  homestead  right  of  the  appellee. 
One  of  the  parties  first  made  a  plaintiff  In 
the  suit  declined  to  be  made  a  plaintiff,  and 
became  a  defendant  All  of  the  childten  of 
the  decedent  are  parties,  either  plaintiff  or 
defendant  The  substance  of  tbe  answer  is 
that  Julius  R.  Curie  was  not  the  owner  ot 
the  land  at  the  time  of  his  death,  for  tbe 
reason  that  he  had  parted  with  the  tiUe 
thereto  by  reason  of  the  deed  made  to  Macy. 
The  contention  of  appellants  is  that  the  deed 
was  never  delivered  during  the  life  of  tbe 
vendor;  hence  the  conveyance  was  null  and 
void.  It  is  the  contention  of  appellee  that 
there  was  a  delivery  of  the  deed,  and  that 
the  tiUe  passed  to  Macy,  and  from  Macy  to 
the  appellee.  It  appears  that  the  deed  was 
written  by  tbe  said  Macy,  and  dated  the 
19th  of  June,  1886,  and  acknowledged  on  Uie 
same  date.  It  was  recorded  on  the  12th  day 
of  January,  1886,  but  between  the  date  of 
execution  and  the  date  of  recording  the  said 
J.  B.  Cnrle  had  departed  this  life.  It  fur- 
ther appears  that  Macy,  in  pursuance  of  the 
authority  contained  in  the  deed,  executed  the 
deed  to  the  appellee  January  12,  1886.  The 
deposition  of  Macy  shows  that  he  was  re- 
quested by  the  decedent.  Curie,  to  draw  up 
the  deed,  and  that  he  did  so  in  the  presence 
and  under  tbe  directions  of  said  decedent, 
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and  when  tbe  deed  was  finished  he  (Curie) 
took  It  for  tbe  purpose  of  Blgnlng  and  ac- 
knowledging IL  As  to  whether  be  after- 
wards returned  tbe  deed  Into  Macy's  posses- 
sion he  could  not  recall.  He  further  states, 
In  substance,  that  Curie  requested  blm  to 
execute  tbe  trust  before  tbe  deed  was  writ- 
ten, and  that  he  (Macy)  agreed  to  accept  and 
execute  tbe  trust  before  tbe  deed  was  writ- 
ten; that  tbe  deed  was  drawn  with  that  un- 
derstanding; that  be  had  no  recollection  of 
tbe  deed  from  tbe  date  It  was  written  until 
some  time  In  January,  1886,  after  the  death 
of  Curie;  and  that  upon  that  date  either 
Henry  or  F.  J.  Curie,  who  were  administra- 
tors of  Curie,  or  S.  M.  Peyton,  their  attor- 
ney, called  upon  him  to  execute  a  deed  in 
accordance  with  tbe  trust,  which  be  proceed- 
ed to  do.  It  further  appears  from  the  testi- 
mony that  all  of  the  children  of  tbe  decedent 
were  Infants  at  tbe  time  of  the  execution  of 
tbe  deed,  suit  was  filed  for  settlement  of  the 
estate  of  decedent,  and  part  of  tbe  land  em- 
braced In  the  deed  was  sold  to  pay  the  debts 
of  the  decedent,  leaving  about  1^  acres, 
wbldi  is  the  land  in  question.  It  la  also 
claimed  by  appellee  that  she  surrendered  a 
considerable  amount  of  personal  estate  to 
which  she  would  have  been  entitled  under 
the  law  In  order  that  tbe  debts  of  the  dece- 
dent might  be  paid  without  further  sale  of 
the  land.  This,  however.  Is  denied  by  ap- 
pellant This  suit  was  Instituted  the  29th  of 
August  1809,  nearly  13  years  after  the  exe- 
cution of  the  deed  by  Macy.  Tbe  certificate 
of  the  deputy  clerk  who  took  tbe  acknowledg- 
ment of  the  deed  certifies  that  It  was  deliv- 
ered, but  the  proof  clearly  shows  that  Macy 
was  not  present  at  that  time,  and  the  deed 
was  found  in  tbe  papers  of  tbe  said  dece- 
dent shortly  after  bis  death.  Tbe  court  up- 
on final  hearing  dismissed  the  appellant's 
petition,  and  from  that  Judgment  this  appeal 
is  prosecuted. 

The  question  for  decision  is  whether,  un- 
der the  law,  facts,  and  circumstances  in  this 
case,  there  was  such  a  delivery  and  accept- 
ance of  the  trust  as  to  make  the  conveyance 
valid.  It  would  seem  from  Shoptaw  v.  Kldg- 
way'9  Adm'r  (Ky.)  60  S.  W.  723,  that  the 
acknowledgment  of  a  deed  is  not  necessary 
prior  to  a  delivery,  or,  in  other  words,  that 
there  may  be  a  valid  delivery  of  a  deed  be- 
fore tbe  same  is  acknowledged  before  the 
clerk.  It  is  said  b>  9  Am.  &  Eug.  Enc.  Law, 
p.  153,  that  delivery  "Is  a  word,  act,  or  both 
combined,  by  which  a  grantor  expressed  a 
present  intentlcm  to  devest  himself  of  title 
to  property  described  in  an  appropriate  deed. 
No  particular  form  of  delivery  Is  required. 
Delivery  may  be  manually  given  by  the  gran- 
tor to  the  grantee,  though  manual  delivery 
is  unnecessary.  Tbe  real  test  of  delivery  is 
this:  Did  the  grantor,  by  bis  acta  or  words 
or  both,  intend  to  devest  himself  of  title? 
If  80,  the  deed  Is  delivered." 

In  the  case  at  bar  It  seems,  from  the  evi- 
dence of  Macy,  that  tbe  grantor  Intended  to 


devest  himself  of  the  title  to  tbe  land  In 
question,  and  that  Macy  agreed  to  accept  tbe 
trust  and  in  fact  wrote  the  deed,  and  tbe 
mere  fact  that  tbe  grantor  retained  the  deed 
for  tbe  purpose  of  his  and  bis  wife's  ac- 
knowledging same  before  tbe  clerk  did  not 
have  tbe  effect  to  nullify  the  actual  deliv- 
ery to  Macy.  If  Macy  was  willing  to  trust 
tbe  deed  In  tbe  possession  of  the  grantor 
for  the  purpose  of  obtaining  the  signature 
of  bis  wife,  and  for  the  purpose  of  acknowl- 
edging the  same,  it  would  aeem  he  had  a 
right  to  do  BO  without  aftecting  tbe  ques- 
tion of  delivery  as  between  himself  and  tbe 
grantor  and  tiiose  claiming  under  him  as 
heirs  at  law.  If  tbe  grantor  had  merely  sign- 
ed tbe  deed  and  left  it  in  tbe  possession  of 
Macy,  it  would  hardly  be  contended  that  the 
heirs  of  the  grantor  could  have  avoided  the 
effect  of  the  deed.  An  Innocent  purchaser 
or  wife  of  the  grantor  might  have  asserted 
any  rights  acquired  or  held  in  or  through 
tbe  grantor  without  notice,  but  none  bu<^  ap- 
pear In  this  case. 

After  a  careful  consideration  of  this  record 
and  the  evidence  Introduced,  and  tbe  great 
length  of  time  occurring  after  the  execnti<m 
of  the  deed  In  controversy,  we  conclude  that 
tbe  title  to  tbe  land  in  question  passed  to 
tbe  trustee  Macy,  and  that  his  deed  to  the 
appellee  passed  the  title  to  her  for  life,  with 
remainder  to  the  children  of  the  grantor,  as 
specified  In  the  deed. 

The  judgment  appealed  from  Is  therefore 
affirmed. 


NOLBN  et  al.  v.  RICE  et  al.i 

(Court  of  Appeals  of  Kentncky.    March  14, 

1902.) 

DOWER— SEISIN    OF    HUSBAND— SEISIN 
THRODOH  TENANT. 

Where  the  purchaser  of  laud  by  the  same 
Instrument  by  which  he  acquired  title  leased 
the  land  to  Uie  vendor,  the  tatter's  possession 
as  lessee  inured  to  the  purchaser,  and  he  was 
beneficially  seised  of  the  estate,  so  as  to  en- 
title bis  widow  to  dower. 

Appeal  from  circuit  court,  Harlan  county. 

"Not  to  he  officially  reported." 

Action  by  Dora  Nolen  and  her  husband 
against  H.  C.  Bice,  administrator  of  John 
C.  Coldiron,  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Reversed. 

S.  N.  French  and  J.  6.  Forester,  for  ap- 
pellants. W.  F.  Hall  and  W.  C.  L.  Huff,  for 
appellees. 

DU  REL.LB,  J.  Appellant  Dora  Nolen 
was  the  widow  of  John  C.  Coldiron,  who 
died  Intestate,  leaving  three  infant  children 
bom  of  tbe  marriage  with  appellant  In 
1894  A.  Li.  Coldiron  conveyed  a  tract  of  land 
to  John  C.  Coldiron,  who  was  bis  son,  in 
consideration  of  $000,  "of  which  $300  Is  in 
band  paid,  and  is  to  bear  interest  at  the  rate 
of  6  per  cent  per  annum  so  long  as  the  party 

^Reported  br  Edward  W.  Htnea,  Esq.,  of  tbe  Frank- 
tort  bar,  and  formerly  state  reporter. 
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of  the  first  part  keepe  posscBsion  of  said 
land,  and  said  Interest  is  to  be  credited  on 
tlie  remainder;  $300,  yearly,  which  is  due 
at  the  death  of  the  party  of  the  first  part,  or 
sooner  If  the  party  of  the  second  part  wishes 
to  pay  said  J300.  •  *  •  Except,  •  •  * 
also,  for  the  right  for  the  party  of  the  first 
part  to  hold  possession  of  the  land  so  long 
as  he  lives,  if  he  wishes  to  do  so,  and  the 
right  to  control  the  same.  *  *  *  A  lien 
Is  retained  npon  the  property  hereby  con- 
veyed, as  security  for  the  payment  of  the 
said  unpaid  purchase  money."  The  deed  ap- 
pears to  have  been  acknowledged  some  six 
months  after  Its  execution.  About  two  years 
after  the  acknowledgment  an  entry  was 
made  upon  the  margin  of  the  deed,  signed 
and  acknowledged  by  both  A.  L.  Coldlron 
and  J.  C.  Coldlron,  and  the  deed  subsequent- 
ly recorded.  The  marginal  writing  is  as 
foUows:  "Received  of  J.  C.  C!oldlron  ($300) 
three  hundred  dollars,  balance  In  full  pay  for 
the  consideration  of  the  unpaid  purchase 
money  retained  as  a  Hen  In  this  deed.  It 
is  further  understood  that  the  said  A.  L. 
Coldlron  Is  to  have  possession,  control,  and 
proceeds  of  the  products  of  said  land  so 
long  as  he  may  live,  by  paying  to  J.  C. 
Coldtroa  $36.00  per  annum  so  long  as  he 
lives.  March  23,  1897."  Appellant  who  has 
since  remarried,  brought  suit,  alleging  that 
A.  L.  Coldiron  had  been  wrongfully  paying 
the  rental  to  the  guardian  of  the  Infants, 
and  that  the  guardian  refused  to  pay  it  over 
to  her.  The  relief  sought  In  the  petition  If 
upon  the  ground  that  she  Is  entitled  to  home- 
stead In  the  land,  which  Is  alleged  to  be  of 
less  value  than  $1,000.  But  the  case  is 
argued  ujton  the  assumption  that  she  Is  en- 
titled to  the  rents,  as  dowress.  On  behalf 
of  appellees  it  Is  Insisted  that  by  the  deed 
there  ivas  excepted  from  the  contract,  and 
not  conveyed  by  A.  L.  Coldlron  to  his  son, 
the  right  of  the  vendor  to  hold  the  posses- 
sion of  the  land  so  long  as  he  lived.  If  he 
de.slred  to  do  so,  upon  the  payment  to  him 
of  $18^  the  interest  on  $300,  annually,  which 
was  to  be  credited  on  the  $300  deferred 
payment;  the  deferred  payment  not  being 
due  until  the  death  of  A.  L.  Coldlron,  un- 
less the  vendee  elected  to  pay  It  before  that 
time.  This  may  be  conceded  to  be  the  prop- 
er construction  of  the  original  deed.  It  is 
contended  further  for  appellees  that  the 
terms  of  the  original  conveyance  were  not 
changed  by  the  marginal  writing,  except  by 
the  stipulation  that  A.  L.  Coldlron  should 
thereafter  pay  $36  per  annum  to  J.  C.  Cold- 
ItoD,  instead  of  $18;  that  In  other  respects 
the  marginal  note  simply  reiterates  the  pro- 
visions of  the  deed  as  to  the  right  of  the 
vendor  to  retain  possession  of  the  land  dur- 
ing his  life.  It  Is  contended,  also,  that  the 
right  to  sue  for  rents  accruing  prior  to  the 
death  of  J.  C.  Coldlron  was  In  the  adminis- 
trator, which  Is  undoubtedly  correct,  and 
that,  in  order  that  dower  may  attach,  the 
husband  must  be  seised  of  an  estate  of  in- 


heritance during  the  coverture;  that  J.  C. 
Coldlron,  the  husband  of  appellant,  was  not 
seised  of  the  land  during  coverture,  and 
therefore  she  could  have  no  dower,  even  aft- 
er the  death  of  the  grantor.  The  lower  court 
appears  to  have  taken  this  view  of  the  ques- 
tion, and  sustained  a  demurrer  to  the  peti- 
tion. 

Undoubtedly  John  C.  Coldiron  obtained  by 
the  deed  an  estate  of  inheritance,  which  on 
his  death  passed  to  his  children.  When  he 
elected,  as  he  had  the  right,  under  the  deed, 
to  do,  to  pay  the  deferred  payment,  a  change 
was  made  in  the  terms  of  the  agreement.  It 
is  difficult  to  see  Just  what  was  meant  by  the 
original  deed.  There  is  no  trouble  whatever 
about  the  marginal  contract.  By  It  the  fa- 
ther became  the  tenant  of  the  son,  who  own- 
ed the  fee  of  the  property,  at  an  agreed  year- 
ly rental  of  $30.  Where  a  vendee  becomes 
the  owner  of  the  fee  simple  title  to  property, 
and  by  the  same  Instrument,  or  an  amend- 
ment thereto,  leases  It  to  the  vendor,  the 
lessee's  possession  Inures  to  the  lessor,  and 
the  latter  is  beneficially  seised  of  the  estate. 
The  tenant's  {rassesslon  Is  his  possession, 
and  he  had  seisin  through  his  tenant.  The 
widow  Is  therefore  entitled  to  dower.  She 
is,  of  course,  not  entitled  to  homestead,  but 
the  averments  show  her  to  have  a  dower  In- 
terest, and  the  prayer  is  sufilclent 

For  the  reasons  given,  the  Judgment  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  set  aside  the  order  sustaining 
the  demurrer  to  the  petition,  and  for  further 
proceedings  consistent  herewith. 


BALL  T.  CAWOOD.* 

(Court  of  Appeals  of  Kentucky.     Mardi  14, 
1902.) 

SCHOOI/S  AND   SCHOOL   DISTRICTS— HIjBX3nON 
OF  TRUSTEES— QOALIPICATION  OP 
WIDOW  AS  VOTER. 

1.  Wliere  a  widow  went  from  one  school  dis- 
trict to  another  about  60  days  before  the  time 
of  election  of  trustees  in  the  latter  district, 
carrying  in  lier  arms  a  few  articles  of  personal 
property  to  an  old  cabin  in  which  she  stayed 
during  the  day,  returning  in  the  evening  to  the 
home  of  her  son,  in  the  district  from  which  she 
had  come,  she  was  not  a  bona  fide  resident  of 
the  district  in  which  the  election  was  held, 
and  therefore  not  qualified  to  vote  therein, 
especially  as  she  never  took  with  her  into  the 
district  her  only  child  within  the  school   age. 

2.  Under  a  statute  authorizing  a  widow  hav- 
ing a  child  between  6  and  20  years  of  age,  or 
a  widow  or  spinster  having  a  word  between 
those  ages,  to  vote  iu  an  election  for  school 
trustees,  a  divorced  woman  was  not  entitled 
to  vote  in  an  election  for  school  trustees  where 
the  judgment  of  divorce  did  not  give  her  the 
custody  of  the  children  of  the  marriage,  as 
the  law  casts  npon  the  father  the  burden  of 
their  care  and  support. 

Appeal  from  circuit  court,  Harlan  county. 
"Not  to  be  oflicially  reported." 
Contest  by  Ijconard  Ball  of  the  election  of 
Hiram  Cawood  as  school  trustee.    Judgment 

*  Reported  by  Edward  W.Hlnee,  EB(i.,ot  the  Ftank- 
lort  bar.  and  tormerly  state  reporter. 
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for  the  contestee,  and  tbe  conteatant  appeals. 
Reversed. 

O.  A.  Brersole,  for  aiq;)ellant. 

WHITB,  J.  This  Is  a  contest  over  the 
election  of  school  trustee  in  school  district 
No.  39  in  Harlan  county,  held  October  H, 
1900.  By  the  poll  book  of  that  election,  ap- 
pellee, Cawood,  received  15  votes,  and  appel- 
lant 14*  votes.  AM>elIant  gave  notice  of  c<ni- 
test,  attacking  the  legality  of  the  votes  of 
Mary  Sargent  Annie  Noe,  and  Sarah  Olem,  aU 
of  whom  voted  for  appellee.  Proof  was  tak- 
ea  and  trial  was  had  before  the  board  of 
contest  for  the  connty,  who  decided  that 
the  votes  of  Annie  Noe  and  Sarah  Olem  were 
illegal,  but  that  Mary  Sargent  was  a  legal 
voter.  This  finding  reduced  appellee's  total 
to  13,  and  resulted  In  the  board  of  contest 
awarding  the  office  to  appellant  From  this 
finding  and  judgment  of  the  county  board  ap- 
pellee prosecuted  an  appeal  to  the  circuit 
court,  where  It  was  decided  by  that  tribunal 
that  Mary  Sargent  was  not  a  legal  voter,  bnt 
that  Annie  Noe  and  Sarah  Clem  were.  This 
resulted  In  a  tie,  and  the  court  decreed  that 
no  election  had  been  had  between  the  two 
persons,  and  dismissed  the  proceeding.  From 
that  Judgment  this  appeal  Is  prosecuted. 

The  objection  to  the  vote  of  Mary  Sargent 
Is  that  she  was  not  a  resident  of  the  district 
although  a  widow  with  children  within  the 
school  age.  The  objection  to  the  other  two 
is  the  same;  that  is,  that  they  do  not  come 
within  the  meaning  of  the  statute  as  to  wid- 
ows with  children  wlthhi  the  school  age. 
We  are  of  opinion  tha4:  the  proof  clearly 
shows  that  Mary  Sargent  was  a  resident  of 
school  district  No.  15  with  her  grown  son, 
and  came  over  the  line  Into  district  No,  89 
about  G3  days  before  the  election  for  the  ex- 
press purpose  of  voting  for  trustee,  and  that 
she  brought  some  few  things  with  her,— car- 
ried them  In  her  arms,— and  occupied  for  a 
small  part  of  the  time  an  old  cabin  that  Is 
in  district  No.  39.  The  proof  shows  that  she 
would  stay  there  during  the  day,  and  In  the 
afternoon  go  toward  her  son's,  where  she  had 
lived.  There  Is  no  proof  that  she  bad  her 
SOD,  who  was  about  9  years  old,  with  her, 
or  that  he  ever  lived  In  the  district  We 
are  of  the  opinion  that  the  facts  show  that 
Mary  Sargent  was  not  a  bona  fide  resident 
of  district  No.  39,  but  was  imported  into  the 
district  for  the  sole  purpose  of  voting  at  the 
school  election,  and  not  with  a  purpose  or  In- 
tention of  becoming  a  resident  therein. 

The  admitted  facts  as  to  Sarah  Clem  are 
that  she  was  the  divorced  wife  of  H.  C.  Clem, 
and  had  living  with  her  several  children  with- 
in the  school  age.  Clem  himself  lived  In  the 
district  and  voted  at  the  election.  The  judg- 
ment of  divorce  Is  filed,  but  the  custody  of 
the  children  was  not  determined  by  the  de- 
cree. The  law  casts  the  burden  of  mahi- 
tenance  and  care  of  the  children  primarily 
on  the  father,  and  be  Is  responsible  for  their 
support    This  obligation,   or  status  of  the 


children,  was  not  changed  by  the  decree  of 
divorce;  and,  so  far  as  this  record  shows,  the 
children  are  yet  under  the  contriA  of  Hie  fa- 
ther. So  we  bold  that  Sarah  Clem  does  not 
on  the  facts  shown,  come  within  the  purview 
of  the  statute  prescribing  the  qualification  of 
legal  voters  in  school  elections.  She  was  not 
therefore,  a  legal  voter. 

The  facts  as  to  Annie  Noe  are  very  similar 
to  those  as  to  Sarah  Clem,  except  it  is  not 
shown  that  William  Noe,  her  divorced  hus- 
band, is  living,  though  presumed  to  be.  Nor 
Is  it  shown  that  he  resides  In  this  state.  In 
the  absence  of  proof  of  these  facts,  we  de- 
cline to  determine  whether  Annie  Noe  Is  a 
voter  or  not 

The  two  Illegal  votes  deducted  from  ap- 
pellee's total  reduce  his  number  to  13,  to  14 
cast  for  appellant  This  results  In  the  elec- 
tion of  appellant  Ball,  as  determined  by  the 
connty  board  of  contest 

For  the  reasons  given,  the  judgment  of  the 
circuit  court  Is  reversed,  and  cause  remanded 
for  judgment  awarding  to  appellant  Leonard 
Ball,  the  office  of  trustee  of  school  district 
No.  39  In  Harlan  county,  and  for  further 
proceedings  consistent  herewith. 


UNION  BENEV.  SOC.  NO.  8  OF  ATHENS 

V.  MARTIN  et  al.i 

(Court  of  Appeals  of  Kentucky.     March   12, 

1902.) 

BENEFIT  SOCIETIES— SCHISM— RIGHT  TO  PROP- 
ERTY OF  SOCIETY— VALIDITY  OF  REGULA- 
TIONS—RIGHT  OF  UBMBBR  TO  BB  REIN- 
STATED. 

1.  When  a  schism  has  occurred  in  a  benevo- 
lent association,  which  has  united  with  and 
assented  to  the  control  and  Bupervision  of  a 
general  organization,  and  thereafter  acquired 
property  by  the  luvestment  of  dnee  collected 
from  its  members  while  harmony  obtained, 
that  faction  which  has  adhered  to  the  laws, 
usages,  and  customs  of  the  general  organiza- 
tion, though  it  be  a  minority  of  the  entire 
membefship,  constitutes  the  true  association, 
and  is  alone  entitled  to  the  use  and  enjoy- 
ment of  the  property,  provided  such  minority 
embraces  the  minimum  uamber  necessary  to 
continue  the  existence  of  the  local  organiza- 
tion. 

2.  The  society  cannot  change  the  objects  of 
the  association,  or  add  entirely  different  and 
independent  objects  to  those  embraced  in  the 
origmal  articles,  bnt  it  may  bind  members  by 
mere  internal  regulations,  such  as  those  hav- 
ing for  their  purpose  the  more  definite  identi- 
fication of  members  in  traveling,  and  the  ac- 
quirement by  members  of  greater  proficiency 
in  the  knowledge  of  the  teachings  of  the  insti- 
tution. 

3.  It  seems  that  the  failure  of  members  to 
conform  to  by-laws  of  the  order  does  not  work 
a  dissolution  of  membership.  In  the  absence 
of  some  by-law  expressly  so  providing,  and 
that  members,  upon  compliance  with  by-laws 
to  which  they  have  theretofore  objected,  are 
eutitled  to  be  reinstated  to  membership  and 
enjoyment  with  other  mMnbena  of  the  benefits 
and  profits  of  the  society. 

Appeal  from  clrcolt  court,  Fayette  connty. 
"To  be  officially  reported." 

^Reported  by  Edward  W.  Hlnes,  Esq.,  ot  tbe  Frank- 
fort bar.  and  formerly  state  reporter. 
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AcUon  b7  Union  Benevolent  Society,  No. 
8,  of  Athens,  Ky.,  against  Lewis  Martin 
and  others  to  recover  property.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Forman  &  Forman  and  B.  £.  Smith,  for 
appellant.    George  Denny,  for  appellees. 

O'REAB,  J.  "Hiia  controversy  between  dis- 
cordant factions  of  appellant  society  Involves 
the  title  to  the  fands,  paraphernalia,  and  oth- 
er personal  property  belonging  to  the  lodge. 
In  1878  by  an  act  of  the  legislature,  there 
was  Incorporated  the  State  Union  Benevolent 
Society  (1  Acta  1877-78,  p.  464),  a  charitable 
organization  Incorporated  to  promote  frater- 
nallsm  and  benevolence  among  Its  members. 
Section  8  of  the  Incorporating  act  Is:  "The 
membership  of  said  corporation  shall  consist 
of  active  and  life  members.  The  condition 
of  such  membership  and  the  organization 
of  the  corporation  and  subordinate  societies 
tbroogbont  this  state  shall  be  determined  by 
the  board  of  directors  and  placed  In  by-laws 
adopted  by  them."  Section  8  (page  465)  Is: 
"To  enable  said  corporation  the  bettar  to  car- 
ry ont  and  fulfill  the  object  and  purpose 
of  this  act,  it  is  authorized  to  organize  and 
establlsb  subordinate  and  local  societies  In- 
ferior to  the  one  created  by  this  charter, 
and  said  societies  may  be  organized  upon 
such  terms  and  conditions  and  with  snch 
powers  consistent  with  this  charter  as  may 
be  deemed  expedient,  but  before  any  such 
society  shall  be  organized  it  shall  submit 
to  the  board  of  directors  herein  a  copy  of 
their  by-laws,  rules  and  regulations  for  the 
approval  of  said  board,  and  this  corporation 
shall  have  power  to  change,  alter,  amend 
or  annul  any  and  aU  by-laws  of  any  inferior 
society  and  substitute  its  own  therefor.  All 
by-laws,  rules  and  regulations  shall  be  con- 
sistent with  the  constitution  and  by-laws  of 
the  U.  S.  and  the  state  of  Kentucky."  Pre- 
vloos  to  the  granting  of  the  charter  privi- 
leges to  the  state  organization  It  appears  that 
appellant  society  maintained  an  Independent 
organization,  but  after  the  organization  of 
the  state  lodge,  In  1878,  appellant  applied 
to  it,  and  was  received  and  organised  as  a 
subordinate  lodge.  It  subscribed  to  the  fol- 
lowing condition  in  Its  charter:  "Believing 
that  we  may  extend  our  information  and  In- 
crease onr  usefulness  among  our  people,  we, 
the  members  and  officers  of  said  society,  do 
faithfolly  and  lawfully  attach  ourselves  to 
the  state  wganlcatlon,  and  bind  ourselves  to 
respect  and  obey  the  constitution  and  by-laws 
estabUSbed  for  the  government  of  same." 
It  Is  tnithet  provided  In  the  charter  that 
appellant  "has  been  duly  enrolled  as  a  mem- 
ber of  the  State  Union  Benevolent  Society 
under  the  constltntion  and  by-laws  thereof." 
Subsequently  the  state  lodge  adopted  amend- 
ments to  its  constltntion  and  by-laws,  not 
changing  the  purpose  of  the  organization, 
but    regulating    its     Internal    government 


Among  these  It  adopted  a  ritual  or  'hand- 
book." The  section  on  this  subject  was  as 
follows:  "The  grand  council  (as  hereinafter 
provided)  shall  prepare  a  handbook  for  the 
government  of  all  departments  of  the  order. 
In  order  to  insure  uniformity  In  the  work- 
ings, and  the  said  council  shall  have  power 
to  alter  or  amend  the  same  as  circumstances 
may  require."  It  appears  that  this  handbook 
provided  for  the  installation  of  certain  secret 
work,  including  grips,  pass  words,  etc.  Wben 
the  representative  of  the  grand  council  or 
state  lodge  came  to  appellant  to  install  the 
new  work,  the  majority  of  the  members  of 
appellant  lodge  refused  to  receive  it,  and  re- 
belled. Eight  members,  however,  were  faith- 
ful to  the  rulings  of  the  higher  authority  of 
the  order,  and  continued  to  hold  allegiance  to 
it  Among  the  by-laws  of  the  state  lodge 
Is  the  following:  "Seven  members  shall  con- 
stitute a  quorum  to  do  business,  and  as  long 
as  this  number  remain  they  shall  retain  the 
charter  and  property."  The  eight  elected 
delegates  to  the  state  lodge,  who  were  receiv- 
ed, one  of  the  number  having  been  elected 
grand  president,  which  Is  the  highest  ofiBce 
of  the  body  In  the  state.  Representatives 
from  the  state  lodge,  including  the  acting 
president  called  upon  the  recalcitrant  mem- 
bers of  appellant  to  Induce  them  to  conform 
to  the  by-laws  of  the  Institution,  but  were 
rejected.  The  rebellious  members,  being  in 
the  majority,  took  possession  of,  and  have 
continued  since  to  hold,  the  property  of  the 
lodge.  This  has  continued  for  some  four 
years.  This  suit  was  to  recover  It  from 
them.  Upon  these  facts  being  shown  on  the 
trial,  the  circuit  court  directed  a  verdict  for 
the  defendants. 

The  court  is  of  opinion  that  this  was  error. 
When  a  schism  has  occurred  In  a  religloiis 
or  boievolent  association,  which  has  nnited 
with  and  assented  to  the  control  and  supervi- 
sion of  a  goieral  organization,  and  acquired 
property  since  its  union  and  assent  to  the 
government  of  the  general  organization,  by 
the  Investment  of  dues  collected  from  its 
members  while  harmony  obtained,  the  title 
to  the  property  remains  in  the  name  of  the 
association,  and  that  faction  which  has  re- 
mained loyal  and  adhered  to  the  laws,  usages, 
and  customs  of  the  general  organization  con- 
stitutes th«  true  association,  and  Is  alone  m- 
titled  to  the  use  and  enjoyment  of  the  asso- 
ciation's property.  This  rule  applies  wheth- 
er the  subordinate  association  be  a  corpora- 
tlbn  or  simply  a  voluntary  association,  and 
regardless  whether  the  majority  or  minority 
of  the  entire  membership  constitute  the  fac- 
tion adhering  to  and  observing  the  laws, 
usages,  and  customs  of  the  general  organisa- 
tion, provided  the  minority  Includes  the  min- 
imum numbo'  necessary  to  support  the  local 
organization.  Gibson  v.  Armstrong,  7  B. 
Mon.  481;  Roshl's  Appeal,  8  Am.  Rep.  276; 
Brown  ▼.  Monore,  80  Ky.  443;  Baker  v. 
Dnckor,  79  Oal.  86S,  21  Pac.  764;  Goodman 
T.  Jedldjah  Lodge,  67  Md.  117,  B  Atl.  18, 
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13  Atl.  627.  TCbe  majority  of  an  Incorporat- 
ed lodge  or  secret  society,  who  withdraw 
from  the  grand  lodge  and  surrender  their 
charter,  will  not  be  allowed  to  retain  the 
lodge  property,  where  the  minority  continue 
the  organization  under  the  same  name,  their 
own  oflScers  being  installed  by  the  grand 
lodge."    Altmann  r.  Benz,  27  N.  J.  Eq.  331. 

It  is  argued  for  appellees  that  the  adoption 
of  the  handbook  or  secret  work  was  in  viola- 
tion of  appellees'  contract  of  membership, 
and  therefore  without  their  consent  was  not 
obligatory  upon  them,  and,  If  Insisted  upon 
by  the  state  lodge,  operated  a  severance  of 
appellees'  connection  as  a  lodge  with  the 
parent  Institution.  "The  contract  of  meca- 
bership  in  a  mutual  association  is  always 
made  with  reference  to,  Yind  always  includes, 
the  constitution  and  by-laws,  of  which  every 
member  Is  bound  to  take  notice,  whether 
they  are  specially  referred  to  In  the  con- 
tract or  not,  and  whether  In  fact  or  not  they 
are  in  fact  known  to  the  member."  Such 
is  the  rule  stated  in  3  AnL  &  Eng.  Enc.  Law 
(2d  Ed.)  1081,  and  which  seems  to  be  sup- 
ported by  numerous  authorities  of  most  em- 
inent respectability.  We  hold  that  the  so- 
ciety could  do  no  act  which  would  violate 
the  terms  of  the  contract  so  consummated. 
For  example,  they  could  not  change  the  ob- 
ject of  the  association,  or  add  entirely  dif- 
ferent and  Independent  objects  to  those  em- 
braced in  the  original  articles;  but  mere 
Internal  regulations,  not  changing  the  contract 
In  substance,  may  propsly  be  adopted.  As- 
sociation V.  Wanner,  24  111.  App.  361.  Hie 
court  is  of  opinion  that,  so  far  as  the  record 
before  us  discloses,  the  handbook  in  ques- 
tion related  merely  to  the  Internal  workings 
of  the  order,  to  the  end,  presumably,  that 
Its  members  might  be  more  definitely  identi- 
fied in  traveling  abroad  In  sister  Jurisdic- 
tions, and  that  they  might  become  more  pro- 
ficient in  the  knowledge  of  the  teachings  and 
precepts  of  the  institution.  There  appears 
nothing  repugnant  to  the  original  scheme  as 
it  existed  when  appellees  attached  themselves 
to  the  order.  Therefore  they  were  compelled 
to  submit  to  the  by-laws  until  such  time  as 
they  could  In  some  regular  mode  bring  about 
their  repeal.  Bebelllon  was  not  the  proper 
method,  nor  could  it  devest  those  members 
who  elected  to  remain,  in  accord  with  the 
governing  organization,  of  their  rights  and 
possession  and  use  of  the  property  of  the 
local  society. 

We  do  not  decide  that  the  "rebellious  mem- 
bers," so  called,  are  not  entitled,  by  conform- 
ing to  the  by-laws  in  question,  to  be  rein- 
stated to  membership  and  enjoyment  with 
other  members  of  the  benefits  and  property 
of  their  society.  In  the  absence  of  some 
by-law  of  the  order  in  force  at  that  time 
making  such  an  act  a  dissolution  of  member- 
ship, it  would  seem  they  would  be  regarded 
as  members  upon  compliance  with  the  by- 
laws to  which  they  have  heretofore  objected. 


The  Jodgment  Is  lereraed,  and  eanse  re- 
manded for  a  new  trial,  under  proceedingB 
consistent  with  this  opinion. 


ILLINOIS  CENT.  R.  OO.  t.  MANIOX.i  | 

(Court  of  Appeals  of  Kentucky.     March  11. 

1902.)  I 

FATIim«T-ItB0n7T  IN  rUIX-flnVOT— NBOO- 
TIATI0N8  rOR  COHPROHISB— ADMISSIONS  AS 
EVIDBNCE-CONTRACT  FOR  WORK  ON  RAIL- 
ROAD-ESTIMATBS  OF  BNOINBBR— WRITTES  I 
CONTRACT— SUBSEQUENT  ORAL  AQROmfBNT 
—  CONTRACTOR  —  UNSUITABLB  MATERIAL  — 
RIGHT  TO  SUPPLY  SXnTABLB  MATERIAL. 

1.  A  "receipt  in  foU"  is  not  eonclu/dve  that       I 
nothing  more  is  due,  but  may  be  shown  to  be 
erroneous. 

2.  A  letter  from  the  chief  enf^neer  of  de- 
fendant railroad  company  to  plamtiff,  a  con- 
tractor, proposing  a  compromise  of  his  claim 
for  extra  work  in  raising  defendant's  roadbed, 
1%  admissible  in  evidence  aKainst  defendant  as 
au  admission,  to  the  extent  that  it  states  that 
certain  facts  are  shown  by  a  remeasnrement 
of  tl^e  work. 

3.  A  part  of  the  letter  being  introduced  by 
plaintiff,  defendant  was  entitled  to  have  the 
whole  letter  read  to  the  jury. 

4.  A  stipulation  In  a  contract  for  work  on  a 
railroad  that  "the  amoant  of  work  performed 
under  this  contract  shall  be  determined  by  the 
measureuentB  and  calculations  of  the  engi- 
neer in  charge  of  the  work"  is  nothing  more 
than  a  provision  for  a  means  of  determining 
the  amount  of  the  work,  and  dther  fraud  or 
mistake  of  the  engineer  is  a  ground  for  relief 
of  the  contractor,  as  it  wonld  be  in  case  of  a 
settlement  by  the  parties  themselves. 

6.  Though  it  is  stipulated  lu  the  written  coo- 
tract  "that  no  compensation  for  extra  work 
and  no  compensation  for  any  work  other  than 
the   compensation    herein    stipniated    shall    be 

Said  to  the  party  of  the  first  part  unless  or- 
ered  or  agreed  to  in  writing  by  the  said  chief 
engineer,"  defendant  must  pay  for  extra  work 
done  under  an  oral  agreement  to  pay  an 
agreed  price  therefor,  as  a  written  contract 
may  be  varied  by  a  subsequent  parol  contract 
unless  forbidden  by  the  statute  of  frands. 

6.  If  land  furnished  by  defendant  under  an 
agreement  to  furnish  "land  necessary  for  bor- 
row pits"  was  not  practicable  for  the  woric 
plaintiff  is  entitled  to  recover  money  expended 
by  him  in  procuring  other  land  for  that  pur- 
pose, and  the  court  properly  so  instructed  the 
Jury,  properly  telling  them,  further,  that  if 
the  land  was  reasonably  accessible,  and  plain- 
tiff made  the  change  merely  for  his  own  con- 
venience, they  should  find  nothing  for  him  on 
that  account. 

Appeal  from  circuit  court,  Henderson  coun- 
ty. 

"To  be  officially  reported." 

Action  by  Peter  Manlon  ogalnst  the  Illi- 
nois Central  Railroad  Company  upob  a  con- 
tract Judgment  for  plalntift,  and  defendant 
appeals.    Afllrmed. 

Plrtle  &  Trabue,  Lockett  &  Lockett  and 
S.  B.  &  R.  D.  Vance,  for  appellant  Yeaman 
&  Teaman,  for  appellee. 

HOBSON,  J.  Appellee,  Peter  Manlon,  bi 
the  spring  of  the  year  1809,  made  a  cobtraet 
with  appellant,  the  Illinois  Central  Railroad 

*  Reported  by  Edward  W.  HInes,  Bs(i.,ot  tha  Fruk- 
(ort  bar,  and  (ormarly  itata  reporter. 
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Company,  to  raise  the  roadbed  of  the  com- 
pany across  the  Ohio  river  bottomB  near  Hen- 
derson, Ky.,  and  brought  these  suits,  which 
were  heard  together,  to  recover  a  balance  al- 
lied to  be  due  blm  for  hla  work.  It  Is 
stipulated  in  the  contract  that  the  engineer 
In  charge  should  certify  the  amount  done 
each  month,  and  upon  his  certificate  Manlon 
Bhonld  be  paid  90  per  cent,  of  the  sum  earn- 
ed, the  remaining  10  per  cent,  to  be  paid  on 
the  final  estimate.  These  certificates  were 
given,  and  the  monthly  paymelnts  were  made. 
In  December,  1899,  a  final  estimate  was 
made,  which  showed  a  balance  due  Manlon 
of  $5,582.89,  and  for  this  he  receipted  to  the 
company  "In  fall  of  the  above  account"  His 
receipt  in  full  te  rdied  on  In  bar  of  the  ac- 
tion, as  well  as  the  five  or  six  monthly  re- 
ceipts loevlously  giveta  during  the  year.  A 
receipt  Is  not  conclusive  that  nothing  more 
is  due.  It  may  be  shown  to  be  erroneous, 
and  the  facts  of  this  case  are  not  sufficient 
to  bring  it  within  those  cases  where  the  ac- 
count has  been  held  stated. 

The  plaintiff  read  In  evidence  on  the  trial 
the  following  portions  of  a  letter  to  him  from 
the  chief  engineer  of  the  company:  "Chicago, 
February  10th,  1000.  Mr.  Peter  Manlon,  Hen- 
derson, Ky.— Deai:  Sir:  Beferrlng  to  your 
claim  for  extra  work  on  account  of  your 
ccmtract  between  Henderson  and  Evansvllle, 
I  am  advised  by  Mr.  SaSord,  engineer  In 
charge  of  the  wwk,  that  you  were  allowed 
168.079  cubic  yards  according  to  the  cross 
sectlM*.  and  extra-force  account  amounting  to 
4.815  oubic  yards,  and  an  allowance  for  extra 
width  of  1.870  cubic  yards,  making  the  total 
yardage  174.783  cubic  yards."  According  to 
remeasurement  of  the  bank  after  It  was  put 
np,  it  was  In  excess  of  the  estimates  render- 
ed the  following  amounts:  "On  the  McClain 
or  north  side,  4,243  cubic  yards;  and  on  the 
Major  or  south  side,  4,321  cubic  yards."  The 
company,  then,  not  waiving  Its  objection  to 
the  reading  of  this  part  of  the  letter,  asked 
that  the  remainder  of  It  be  read,  which  Is 
as  follows:  "There  is  no  reason  why  any 
allowance  should  be  made  for  any  material 
put  outside  the  regular  bank  section.  Taking 
everything  Into  consideration,  however.  In  or- 
der to  get  a  final  settlement,  I  am  willing 
to  recommend  the  additional  yardage  which 
yon  pot  in  the  south  or  Major's  side.  This 
amowits.  as  stated,  to  4,821  cubic  yards;  at 
131/^  cents  per  cubic  yard  would  amount  to 
$o83.33."  "If  this  win  be  satisfactory,  please 
advise.  It  is  the  best  that  I  can  do  In  the 
matter.  You  understand  that  I  am  willing 
to  recommend  this,  but  cannot  give  you  any 
absolute  assurance  that  my  recommendation 
will  be  approved."  The  court  then  allowed 
the  whole  letter  to  be  read.  It  is  Insisted 
that  the  letter  was  only  a  proposition  of  com- 
promise, and  should  not  have  been  admitted. 

In  1  Oreenl.  Ev.  {  192,  the  learned  author, 
after  showing  that  a  distinction  Is  tak^i  be- 
tween the  admission  of  iwrtlcular  facts  and 
an  offer  of  a  sum  of  money  to  buy  peace. 


adds:  "But,  in  order  to  ezdnde  distinct  ad- 
missions of  facts,  It  must  appear  either  that 
they  were  expressly  made  without  prejudice, 
or,  at  least,  that  they  were  made  under  the 
faith  of  a  pending  treaty,  and  into  which  the 
party  might  have  been  led  by  the  confidence 
of  a  compromise  taking  place.  But,  if  the 
adml8sl<»  be  of  a  collateral  or  Indifferent 
fact,  such  as  the  handwriting  of  the  party, 
capable  of  easy  proof  by  other  means,  and 
not  connected  with  the  merits  of  the  cause, 
it  is  receivable,  though  made  under  a  pend- 
ing treaty.  It  Is  the  condition,  tacit  or  ex- 
press, that  no  advantage  shall  be  taken  of 
the  admission,  it  being  made  with  a  view  to, 
abd  In  furtherance  of,  an  amicable  adjust- 
ment, that  operates  to  exclude  It  But  if  it 
Is  an  Independent  a'dmlssion  of  fact  merely 
because  it  is  a  fact  it  will  be  received;  and 
even  an  offer  of  a  sum  by  way  of  a  compro- 
mise of  a  claim  tacitly  admitted  Is  receivable, 
unless  accompanied  with  a  caution  that  the 
offer  Is  confidential."  To  same  effect  see 
Church  V.  Steele's  Heirs,  1  A.  K.  Marsh. 
328;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  716; 
Evans  v.  Smith,  6  T.  B.  Mob.  364,  17  Am. 
Dec.  74. 

The  letter  came  from  the  chief  agent  of 
the  company  who  had  charge  of  this  depart- 
n>ent  and  must  be  regarded  its  act  In  so 
far  as  it  stated  the  facts  shown  by  the 
remeasurement  it  was  admissible  in  evidence, 
and  the  court  properly  so  held.  He  also 
properly  allowed  the  company  to  give  In  evi- 
dence the  remainder  of  the  letter,  as  It  was 
entitled  to  have  the  entire  document  read 
where  part  was  omitted,  if  it  so  desired. 

The  written  contract  between  the  parties 
contained  this  provision:  "The  said  work 
shall  be  executed  In  strict  conformity  to  the 
specifications  and  such  explanatory  instruc- 
tions as  may  from  time  to  time  be  given  by 
the  said  chief  engineer  or  the  engineer  in 
charge  of  the  work.  The  amount  of  work 
performed  imder  this  contract  shall  be  deter- 
mined by  the  measurements  and  calculations 
of  the  engineer  in  charge  of  the  work,  who 
shall  have  full  power  to  condenm  and  reject 
any  and  all  work  which.  In  his  opinion,  does 
not  conform  to  the  requirements  hereof. 
Should  any  dispute  arise  between  the  parties 
respecting  the  true  construction  or  meaning 
of  the  specifications,  the  same  shall  be  decid- 
ed by  the  said  chief  engineer,  and  his  deci- 
sion shall  be  conclusive  and  binding  upon  all 
parties  hereto." 

It  Is  earnestly  maintained  for  the  company 
that  the  estimates  of  the  engineer  la  charge 
are  conclusive  on  Manlon,  unless  fraudulent 
or  so  grossly  erroneous  as  to  imply  fraud 
or  a  failure  to  exercise  an  honest  judgment 
City  of  Covington  v.  Limerick  (Ky.)  40  S.  W. 
254,  and  cases  cited.  The  contract  in  this 
case  is  differoit  from  that  in  the  Limerick 
Case.  That  contract  provided  that  the  de- 
cisions of  the  engineer  should  be  finfil  and 
binding  on  both  parties.  There  is  no  such 
provision  In  the  contract  before  us.    It  si 
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ply  proTidea  that  the  amonnt  of  work  per- 
formed under  the  contract  shall  be  determin- 
ed by  the  meaBurements  and  calculations  of 
the  engineer  In  charge.  This  Is  nothing  more 
than  a  stipulation  for  a  means  of  determin- 
ing the  amount  of  the  work,  and  the  deter- 
mination by  the  engineer  Is  entitled  to  no 
more  weight  than  a  determination  by  the  con- 
current act  of  the  two  parties  under  a  pro- 
vision requiring  the  amonnt  of  work  to  be 
done  to  be  settled  In  that  way.  If  the  en- 
gineer was  guilty  of  fraud  or  made  a  mis- 
take, it  may  be  shown.  Fraud  or  mistake  Is 
a  ground  for  relief  from  a  settlement  made 
by  the  parties  themselves,  and  we  see  no  rea- 
son why  the  same  rule  should  not  apply  to 
a  settlement  made  for  them  by  the  servant  of 
one  of  them  alone,  unless  the  contract  ex- 
pressly provides  otherwise.  2  Wood,  Ry. 
Law,  1141;  Railroad  Co.  v.  Wilcox,  48  Pa. 
161;  Railway  Co.  v.  Cummlngs,  6  Ky.  Law 
Rep.  441;  Underwood  v.  Brockman,  4  Dana, 
309,  29  Am.  Dec.  407. 

The  contract  also  contains  this  clause:  "It 
is  expressly  agreed  that  no  compensation  for 
extra  work  and  no  compensation  for  any  work 
other  than  the  compensation  herein  stipulated 
shall  be  paid  to  the  party  of  the  first  part, 
imlcss  ordered  or  agreed  to  in  writing  by  the 
said  chief  engineer."  Some  of  the  items  sued 
for  are  for  extra  work  not  ordered  or  agn-ed 
to  In  writing  by  the  chief  engineer,  and  it  is 
Insisted  that  for  this  there  can  be  no  recov- 
ery. As  to  some  of  these  items  there  Is  no 
dispute  In  the  evidence  that  the  work  was 
done  under  a  CMitract  by  which  Manlon  was 
to  be  paid  for  It  at  an  agreed  price.  As  to 
others  the  dispute  seems  to  be  only  as  to 
whether  the  extra  work  should  be  paid  for  at 
18%  cents  a  cubic  yard,  according  to  the 
written  contract,  or  at  the  stipulated  price 
claimed  by  him.  The  company  received  the 
work,  and  has  enjoyed  the  benefits  of  it 
Its  agents  in  charge  of  its  affairs  superior 
to  the  engineer  In  charge  knew  It  was  done. 

Though  the  parties  to  a  contract  may  stip- 
ulate thht  it  is  not  to  be  varied,  except  by 
an  agreement  in  writing,  they  may,  by  a  sub- 
sequent contract  not  In  writing,  modify  it  by 
mutual  consent,  and  the  parol  contract  will 
be  enforced,  unless  forbidden  by  the  statute 
of  frauds.  In  Bishop  on  Contracts  the  rule 
Is  thus  stated:  "Though  the  written  contract 
has  a  clause  forbidding  such  oral  alteration, 
and  declaring  that  no  change  in  It  shall  be 
valid  unless  in  writing,  such  provision  does 
not  become  a  part  of  the  law  of  the  land;  It 
Is  like  any  other  agreement  which  Is  super- 
seded by  a  new  one.  So  that  in  spite  of  It 
an  oral  alteration  may  be  validly  made." 
Section  767.  "Any  contract  may  be  varied 
by  the  parties  before  performance;  for  the 
power  from  the  law  to  enter  into  the  bar- 
gain equally  authorizes  them  to  abrogate  or 
modify  it."  Section  776.  See,  also,  Imerson 
v.  Bridge  Co.,  5  Ky.  Law  Rep.  685;  Bnum  v. 
Covert,  62  Miss.  113;  Lewis  v.  Yagel  (Sup.)  28 
N.  T.  Supp.  833;    Van  Deusen  v.  Blum,  29 


Am.  Dec.  682;  Escott  T.  White,  10  Bush,  175. 

By  another  clause  of  the  contract  It  was 
stipulated:  "The  material  shall  be  taken  from 
such  places  as  may  be  directed  by  the  said 
chief  engineer  or  the  engineer  in  charge  of  the 
work.  Land  necessary  for  borrow  pits  shall 
be  furnished  by  the  party  of  the  second  part 
(appellant),  and  the  party  of  the  second  part 
shall  do  all  necessary  track  work."  At  one 
point  in  the  work  the  borrow  pit  from  which 
the  engineer  in  charge  directed  the  material 
to  be  taken  was  so  inaccessible  according  to 
the  appellee's  proof,  that  it  was  impracticable 
to  get  it  therefrom,  and  he  then  bought  a 
borrow  pit  from  which  he  got  the  material. 
The  court  instructed  the  Jury  that  they  c.uld 
find  for  him  the  amount  necessarily  expend- 
ed in  this  way  If  the  borrow  pit  furnished 
by  the  defendant  was  not  practicable  for  the 
work,  but  that  If  It  was  reasonably  accessi- 
ble, and  Manlon  made  the  change  merely  for 
his  own  convenience,  they  should  find  noth- 
ing for  him  on  this  account.  This  was  prop- 
er. The  company,  by  the  terms  of  the  con- 
tract, was  to  furnish  appellee  "land  necessary 
for  borrow  pits."  Lands  which  could  not 
practically  be  used  for  borrow  pits  was  not 
such  as  the  contract  contemplated.  The  word 
"necessary"  must  be  given  a  reasonable  con- 
struction, and  the  court  properly  submitted 
the  matter  to  the  Jury  by  the  Instructl  n  re- 
ferred to. 

It  Is  unnecessary  to  notice  In  detail  the 
other  matters  relied  on  for  reversal.  None 
of  them  affect  the  substance  of  the  case.  The 
Instructions  fairly  submitted  the  issues  to 
the  Jury,  and  their  verdict  is  not  so  against 
the  evidence  as  to  warrant  us  In  disturbing  It 

Judgment  affirmed. 


RBBD  V.  BRYANT  et  al.« 

((3ourt  of  Appeals  of  Kentacky.     March  11, 

1902.) 

JUDOMBNT  -  RES  JUDICATA  -  JURISDICTION- 
PnRCHASER  AT  JUDICIAL  SALB-PAYMBNT 
OF  SAX.E  BONDS. 

In  an  action  to  sell  real  estate  for  rein- 
voBtment  the  court  had  jurisdiction  to  ad- 
Judge  that  the  purchaser  at  decretal  sale  had 
fully  discharged  hia  sale  bonds,  and  that  jud^- 
meut,  not  having  been  vacated  or  reversed,  is 
a   couclnsive   determinatiou   of   that   question. 

Appeal  from  circuit  court  Fayette  county. 

"Not  to  be  officially  reported." 

Action  by  Amanda  Belle  Bryant  and  an- 
other against  John  Pettltt  and  others  to  sell 
real  estate  for  reinvestment  Judgment  up- 
on rule  requiring  H.  S.  Reed,  the  purchaser, 
to  pay  a  balance  ascertained  to  be  due  upon 
sale  bonds,  and  he  appeals.    Reversed. 

Z.  Gibbons,  for  appellant  W.  Rogers 
Clay,  for  appellees. 

GUFFY,  a  J.  Amanda  Belle  Bryant  etc., 
Institnted  an  action  in  the  Fayette  circuit 
court  against  John  Pettltt  and  others  seek- 


>  Reported  by  Edward  W,  Hlnes,  Esq.,  of  Ui*  Frank- 
fort  bar,  and  tormerly  state  reporter. 
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lag  to  obtain  the  sale  of  certain  real  estate 
for  relnrestment  Such  proceedings  \r&K 
had  that  a  sale  was  made  of  the  land,  and 
the  same  was  purchased  by  the  appellant 
herein  at  the  price  of  $66  per  acre.  It  ap- 
pears from  this  record  that  after  the  pur- 
chase, and  before  all  the  purchase  money 
was  paid,  the  appellant  filed  a  petition  In 
this  action,  alleging,  In  substance,  that  a 
certain  portion  of  the  land  Included  In  the 
bonndary  purchased  by  him  was  in  the  ac- 
tual possession  of  another  party,  being  a 
lanp  about  8^  feet  wide  and  103%  poles 
long,  which  belonged  to  one  George  Lancas> 
ter,  and  was  In  his  possession  at  the  time 
of  the  purchase;  and  that  on  account  of 
the  failure  to  obtain  said  land  be  was  dam- 
aged in  the  sum  of  $200.  It  Is  also  alleged 
In  the  petition  that  the  property,  when  pur- 
chased, was  subject  to  unpaid  taxes  for 
18S7,  $103.96;  1888,  $93.49;  and  for  18S9, 
fSIJSS.  Be  prayed  for  an  order  that  the  tax- 
es on  said  property  be  paid  ont  of  the  pu> 
chase  money;  that  be  be  allowed  to  retain, 
in  addition  to  the  taxes,  the  sum  of  $200, 
with  bis  costs,  and  for  general  relief.  Va- 
rious reports  of  the  master  commissioner 
were  filed  in  the  action,  not  necessary  to  re- 
cite here,  and  on  the  4th  of  October,  1890, 
the  plaintifFs  filed  a  demnrrer  to  the  petition 
of  appellant  which,  on  the  8th  of  October, 
was  sustained,  and  afterwards,  on  the  9th 
of  October,  1890,  by  consent  of  parties,  time 
was  given  appellant  until  the  first  day  of 
the  January  term  to  prepare  and  present 
any  additional  pleadings.  On  the  28tb  of 
September,  1891,  a  report  of  the  special  com- 
miasioner  was  filed,  showing  that  he  had  re- 
ceived from  Reed  on  bis  second  bond  $163.- 
51.  On  the  9th  of  October,  1891,  the  follow- 
ing order  was  entered:  "Report  filed  by  the 
special  commissioner  28th  of  September, 
ISOl,  Is  now  approved,  there  being  no  ex- 
ceptions thereto.  It  appearing  to  the  satis- 
faction of  the  court  that  H.  B.  Reed,  pur- 
chaser of  the  property  herein,  has  In  money 
and  in  payment  of  taxes  upon  the  property 
purchased  by  him  discharged  in  full  the 
sale  bonds  given  by  him  herein,  the  special 
commissioner.  Mat  Simpson,  is  directed  to 
execute  to  said  H.  S.  Reed  a  deed  for  the 
property  purchased  by  him  herein.  The 
amount  of  taxes  so  paid  by  said  Reed  was 
two  hundred  and  eighty-five  os/iso  dollars." 
It  appears  that  the  deed  was  duly  made, 
acknowledged,  and  recorded,  and  afterwards, 
on  account  of  a  mlstaice  as  to  the  time  Judg- 
ment was  rendered  or  the  land  sold,  a  new 
deed  was  made  and  executed.  Various  or- 
ders and  reports  were  made  during  subse- 
quent terms  of  the  court  Afterwards,  up- 
on the  1st  day  of  February,  1888,  the  plain- 
tiffs Died  the  following  motion:  "Now  come 
pUtintUTs  and  move  the  court  for  rule  against 
purchaser,  H.  S.  Reed,  to  show  cause  why 
be  should  not  be  required  to  pay  the  balance 
due  on  bis  sale  bonds  executed  by  him  as 
shown  by  the  commissioner's  report  and  cal< 


eolations  based  thereon;"  and  on  tbe  7th 
of  March,  1898,  a  rule  was  awarded.  The 
rule  was  afterwards  executed.  On  the  28th 
of  March,  1898,  the  appellant  came  by  his 
attorney,  and  objected  to  the  Jurisdiction  of 
the  court  as  to  him,  and  under  protest  made 
his  response  to  the  rule,  which  is  filed  and 
noted.  His  response  Is  as  follows:  "In  re- 
sponse to  the  rule  against  him  requiring  him 
to  show  cause  why  he  has  not  fully  paid  the 
sale  bonds  for  the  real  property  purchased 
by  him  in  this  action,  H.  S.  Reed  states  that 
in  this  action  he  filed  bis  petition;  that  be 
was  thereupon  made  a  party  to  said  suit, 
and  his  petition  ordered  to  be  taken  as  bis 
answer  and  cross  petition;  that  said  peti- 
tion was  filed  on  April  19,  1890;  that  his 
said  petition  was  heard,  and,  having  been 
duly  considered  by  the  court  the  court  duly 
entered  its  Judgment  on  the  9th  day  of  Oc- 
tober, 1891,  as  follows,  to  wit:  'It  appearing 
to  the  satisfaction  of  the  court  that  H.  S. 
Reed,  the  purchaser  of  the  property  herein, 
has  in  money  and  in  payment  of  taxes  upon 
the  property  purchased  by  him  discharged  In 
full  the  sale  bonds  given  by  him  herein,  the 
special  commissioner.  Mat.  Simpson,  is  di- 
rected to  execute  to  said  H.  S.  Reed  a  deed 
for  the  property  purchased  by  him  herein.' 
And  in  pursuance  of  said  Judgment  the  said 
special  commissioner  executed  to  respondent 
a  deed  for  said  property,  which  deed  was 
acknowledged  by  said  special  commissioner 
in  open  court  and  was  approved  by  the 
court  and  ordered  by  him  to  be  certified  to 
the  proper  office  for  record;  and  same  was 
delivered  to  respondent  and  lodged  for  rec- 
ord, and  recorded  in  the  office  of  the  clerk 
of  the  Fayette  county  court;  and  said  deed 
is  filed  herewith  as  part  of  this  response. 
He  further  states  that  the  Judgment  above 
set  forth  is  In  full  force  and  unreversed, 
and  was  entered  at  the  time  it  was  en- 
tered with  the  full  consent  and  approv- 
al of  all  the  counsel  concerned  in  the 
case,  no  objection  having  be&i  made  or  ex- 
ception saved  to  said  order.  And,  pleading 
and  relying  upon  said  Judgment  be  says: 
(1)  That  the  questions  involved  in  the  sale 
are  res  adjudlcata;  and  (2)  that  the  court  is 
without  Jurisdiction  again  to  pass  upon  the 
questions,  or  any  of  them,  involved  in  the 
Judgment  upon  bis  petition  in  the  case,  said 
Judgment  being  final  and  conclusive  as  to 
every  point  decided  or  that  might  have  been 
decided  under  respondent's  petition  on  file 
In  this  case,  and  which  he  makes  a  part  of 
this  response;  that  if  there  were  any  ^rors 
or  omissions  In  said  Judgment  they  were 
open  to  correction  upon  motion  made  within 
sixty  days  to  the  court  or  by  appeal  within 
two  years  to  the  court  of  appeals;  but  the 
order  was  nev«  corrected,  and  no  appeal 
has  ever  been  taken  to  said  Judgment  enter- 
ed October  9,  1881.  He  further  states  that 
he  has  fully  paid  the  sale  bonds  referred  to 
in  the  rule  herein;  that  the  money  paid 
by  him  and  the  taxes  existing  upon  the 


Digitized  by  VjOOQIC 


u 


91  SOUTHWESTERN  REPORTEB. 


(Ky. 


property  at  tbe  time  of  the  pnrcbase  of 
same  by  bim  paid  and  satisfied  tbe  sale 
bonds  in  full;  tbat  this  was  adjudged  by  tbe 
court,  as  above  stated;  and  be  says  that 
all  questions  with  reference  to  said  sale 
bonds  are  res  adjudlcata,  and  he  pleads  and 
relies  upon  said  Judgment,  and  says  plain- 
tiffs and  all  other  parties  to  this  suit  are 
estopped  from  raising  any  question  with  ref- 
erence  to  said  sale  bonds.  Wherefore  he 
prays  that  the  rule  against  him  be  dis- 
charged, with  costs,  and  be  asks  for  gen- 
eral and  special  relief."  Tbe  deed  referred 
to  is  filed  wltb  the  response,  but  we  deem 
it  unnecessary  to  copy  same,  as  the  terms 
are  correctly  stated  in  the  response.  Plain- 
tiffs filed  a  demurrer  to  tbe  response,  which 
was  afterwards  sustained,  and  thereupon  ap- 
pellant filed  an  additional  response,  as  foI> 
lows:  "For  additional  and  amended  re- 
sponse to  tbe  rule  against  him  to  show  cause 
why  be  has  not  fully  paid  the  sale  bonds 
for  the  property  purchased  by  him  in  this 
action,  making  all  the  statements  made  in 
bis  response  filed  March  24.  1898,  part  of 
this  response,  as  if  wrltt^i  herein,  and  stat- 
ing that  all  the  facts  stated  in  said  response 
are  true,  H.  S.  Reed,  without  waiving  tbe 
question  of  the  Jurisdiction  of  the  court, 
states  tbat  he  paid  the  commissioner  and 
upon  the  sale  bonds  for  said  property  on 
March  1,  1889,  $5,500,  on  March  U,  1890, 
$3,806.33,  and  on  May  11,  1891,  $163.61,  and 
that  he  paid  taxes  upon  the  property  so 
purchased  by  him  amounting  to  $285.06. 
He  further  states  it  was  on  or  before  May 
11,  1881,  ascertalD«d  by  the  court  and  coun- 
sel bow  much  it  was  necessary  to  pay  to 
discharge  fully  said  sale  bonds,  and  tbe 
amount  was  ascertained  to  be  $163.51,  and 
be  states  that  under  the  court's  orders  he, 
on  May  11,  1891,  paid  said  last-named 
amount  to  said  commissioner  by  tbe  annex- 
ed check,  dated  May  11,  1891,  said  amount 
of  $103.51  in  full  of  the  amount  due  on  said 
sale  bonds,  and  he  states  that  he  has  paid 
said  sale  bonds  in  full.  Said  check  Is  mark- 
ed 'H.  S.  R.  No.  1*  for  Identity.  He  further 
states  that  more  than  six  years  elapsed  after 
the  Judgment  and  order  of  court  was  en- 
tered before  plaintiffs'  rule  herein  was  asked 
for  against  respondent;  and  be  pleads  in 
addition  to  his  pleas  of  estoppel  and  res 
adjudlcata  the  statute  of  limitations  against 
any  right  to  alter  or  review  the  Judgment 
upon  which  he  relies.  He  further  states 
that  the  Judgment  of  the  court  upon  which 
respondent  relies  was  entered  with  the  dis- 
tinct understanding  that  respondent  waived 
any  right  to  take  any  appeal  as  to  tbe  re- 
fusal and  failure  of  this  court  to  order  re- 
spondent to  be  reimbursed  for  the  deficiency 
In  the  land  purchased  by  him  as  set  up 
in  his  petition.  Wherefore  he  prays  tbat  tbe 
rule  against  him  be  discharged,  with  costs, 
and  that  plaintiffs  be  perpetually  enjoined 
from  again  presenting  this  question  to  tbe 


court,  and  he  prays  for  general  and  special 
relief."  A  demurrer  to  the  lesponse  as 
amended  was  afterwards  sustained,  and 
thereupon  appellant  offered  to  reflle  his  pe- 
tition, claiming  a  rebate  or  reduction  as  set 
out  in  the  original  petition  hereinbefore  re- 
ferred to,  which  was  refused  by  the  court, 
and  a  Judgment  rendn'ed  adjudging  the 
plaintiffs  were  entitled  to  collect  from  appel- 
lant $121.16,  with  6  per  cent  interest  from 
March  11,  1891,  and  adjudged  a  sale  of  the 
land  purchased  by  him  to  satisfy  tbe  same, 
from  which  Judgment  this  appeal  is  pros- 
ecuted. 

It  is  the  contention  of  appellant  tbat  the 
Judgment  of  the  court  hereinbefore  referred 
to  adjudging  that  he  had  paid  off  and  satis- 
fied his  sale  bonds  was  a  valid  Judgment, 
tbat  it  had  not  been  vacated,  reversed,  or 
appealed  from,  that  It  was  within  the  Juris- 
diction of  the  court  to  render  same,  and 
that  the  question  of  his  further  indebtedness 
was  res  adjudlcata,  and  that  the  court  had 
no  right  or  authority  to  render  tbe  Judg- 
ment appealed  from.  It  is  also  contended 
that.  If  there  was  any  mistake,  over  five 
years  had  elapsed  from  the  rendition  of  the 
order,  and  that  plaintiffs  bad  no  right  to  cor- 
rect same,  and  that  tbe  proceedings  taken 
were  unauthorized.  It  is  also  contended  In 
argument  that  part  of  the  agreement  be- 
tween plaintiffs  and  appellant  was  that  the 
order  made  was  for  settlement  of  plain- 
tiffs' claim  of  $200,  and  that  plaintiffs  waiv- 
ed theh:  right  to  appeal  from  the  decision 
of  tbe  court  with  regard  thereto  in  consid- 
eration of  the  entry  of  the  Judgment  of  sat- 
isfaction hereinbefore  referred  to.  The  con- 
tention of  appellees  Is  the  reverse  of  appel- 
lant's contention,  being,  in  substance,  tbat 
the  order  was  a  mistake,  that  the  actual  cal- 
culations show  that  tbe  bonds  had  not  been 
paid,  and  that  the  court  was  without  au- 
thority to  enter  any  Judgment  in  respect 
thereto;  hence  it  Is  contended  tbat  the  Judg- 
ment should  be  affirmed.  It  seems  to  us 
that  the  court  had  Jurisdiction  of  the  ques- 
tion to  determine  whether  or  not  tbe  ap- 
pellant had  satisfied  and  paid  the  purchase- 
money  bonds  executed  for  the  amount  in 
question,  and,  however  erroneous  the  Judg- 
ment might  have  been  either  as  to  the  law 
or  facts,  it  remains  in  full  force  and  effect 
until  reversed,  vacated,  or  modified  as  pro- 
vided by  law;  and,  there  having  been  no 
appeal  taken,  and  no  proceedings  instituted 
as  provided  by  law  for  vacating  or  setting 
the  same  aside,  the  same  was  in  full  force 
and  effect.  It  therefore  follows  that  the  re- 
sponse of  appellant  was  sufficient,  and  tbe 
court  erred  in  sustaining  a  demurrer  thereto. 

For  the  reasons  given,  the  Judgment  appeal- 
ed from  Is  reversed,  and  cause  remanded, 
with  directions  to  the  court  to  ov^rule  the 
demurrers  to  the  response  and  to  the  re-, 
spouse  as  amended,  and  for  proceedings  con- 
sistent with  this  opinion. 
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COMMONWEALTH    t.     READ     PHOS- 
PHATE 00.1 

(Court  of  Appeals  of  Kentucky.     March  12, 
19Q2.) 

FOREIGN    CORPORATIONS— FAILURB    TO    FILB 
RBQUIRBD  STATEMENT— BURDEN  OF  PROOF 

—  coNanrronoNALiTT  of  statute  —  dis- 
crimination AGAINST  FORBIQN  C(«P0RA- 
TIONS— INTERSTATE  COHMBRCB. 

1.  In  an  action  by  the  commonwealth  against 
a  foreign  corporation  to  recover  the  penalty 
imposed  for  engaging  in  business  without  fil- 
ing the  statement  required  by  statute,  it  be- 
ing shown  that  defendant  has  doue  business  in 
the  state,  the  burden  is  upon  it  to  show  that 
it  had  filed  the  statement  required. 

2.  Whether  defendant  had  engaged  in  bad- 
ness in  the  state  was  a  question  for  the  jury 
under  the  CTidence. 

3.  Ky.  St.  i  571,  requiring  eyery  corporation, 
except  foreign  insurance  companies,  to  file  a 
statement  in  the  office  of  the  secretary  of  state 
giving  the  location  of  its  office  or  offices  in  the 
state,  and  the  name  of  its  agent  thereat  upon 
whom  process  can  be  served,  does  not  violate 
the  feJend  constitution,  as  a  state  may  im- 
pose any  conditions  it  may  desire  on  a  foreign 
corporation  upon  permitting  it  to  do  business 
in  the  state,  except  that  it  may  not  in  that 
way  retaliate  the  business  of  interstate  com- 
mepc9, 

4.  The  state  cannot  prohibit  or  regulate  by 
licenses  or  restrictions,  except  for  the  protec- 
tion of  the  public  health,  the  bringing  into  the 
state  from  any  other  state  of  any  article  of 
commerce;  but  it  may  prevent,  license,  or 
regulate  the  sale  of  any  such  article  by  a  cor- 
poration after  it  has  lieen  brought  into  the 
state. 

5.  The  question  whether  the  business  in 
which  a  foreign  corporation  is  engaged  within 
the  state  Is  interstate  commerce  is  one  of 
fact  to  be  determined  by  the  proper  tribunal. 

Appeal  from  circuit  court,  Logan  county. 

•To  be  ofBclally  reported." 

Action  by  the  commonwealth  against  the 
Read  Phosphate  Company  to  recover  a  pen- 
alty. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed. 

S.  R.  Crewdaon,  Jno.  B.  Byars,  W.  L. 
Reeves,  and  E.  A.  Vlck,  for  appellant  E. 
B.  Drake  and  Hamilton  Parks,  for  appellee. 

WHITE,  J.  This  is  a  penal  action,  brought 
Dy  the  commonwealth  of  Kentucky  against 
tlie  api>ellee.  Bead  Phosphate  Company,  a 
corporation  organized  in  the  state  of  West 
Tlrgioia,  seeking  to  recover  the  penalty  im- 
posed by  statute  for  engaging  in  business  In 
tills  state  without  filing  in  the  office  of  the 
secretary  of  state  a  statement,  as  required  by 
section  571,  Ky.  St,  giving  the  location  of  its 
oflQce  in  this  state,  and  the  name  of  an  officer 
or  agent  thereat  upon  whom  process  might 
be  sored;  the  petition  averring  that  the  ap- 
pellee liad  engaged  In  business  in  this  state 
wltbont  having  filed  such  statement.  Appel- 
lee, by  answer,  admitted  that  it  was  a  cor- 
poration created  by  the  laws  of  West  Vir- 
ginia; denied  it  had  engaged  In  business  In 
this  state  as  alleged,  or  at  all;  and  denied 
it  liad  failed  to  file  the  statement  required 

'  Reported  by  Edward  W.  Hinee.  Esq.,  of  the  Frank- 
tort  bar,  and  formerly  state  reporter. 


by  law  to  be  filed  with  the  secretary  of  state. 
In  a  separate  paragraph  the  appellee  pleaded 
facts  which  showed  that  It  simply  took  or- 
ders for  fertilizer  by  and  through  a  traveling 
salesman,  and  that  the  fertilizer  was  shipped 
to  the  purchaser  direct  from  the  company's 
wareroom  in  Nashville,  Tenn.;  the  plea  evi- 
dently being  framed  to  show  that  if  appellee 
was  at  all  engaged  in  business  in  this  state, 
it  was  interstate  commerce,  and  therefore 
could  not  be  prohibited,  or  penalty  imposed 
by  the  state  for  a  failure  to  observe  any  reg- 
ulation provided  by  our  law.  A  reply  Benied 
the  facts  pleaded  to  show  that  appellee  was 
engaged  in  interstate  commerce.  Upon  the 
issues  thus  made  a  trial  was  had  before  a 
jury,  and  at  the  conclusion  of  all  the  evidence 
the  court  grave  a  peremptory  instruction  to 
find  for  appellee,  which  was  done,  and  Judg- 
ment entered  accordingly,  and  to  reverse  that 
judgment  this  appeal  Is  prosecuted. 

We  are  Informed  by  counsel  in  brief  that  the 
reason  given  by  the  court  for  directing  a  ver- 
dict for  defendant  was  that  the  state  had  tail- 
ed to  prove  that  appellee  had  failed  to  file  in 
the  office  of  the  secretary  of  state  a  statement 
as  required  by  law,  and  that  the  burden  of 
proving  this  failure  was  on  the  state.  F1:om 
the  bill  of  exceptions  in  this  record  it  appears 
that  there  was  no  proof  as  to  the  filing  or 
failure  to  file  this  statement  by  either  party, 
and  altbongb  the  president  of  appellee  com- 
pany was  sworn  as  a  witness  he  was  not 
asked  about  the  statement  whether  it  had 
been  filed  or  not  If  this  failure  on  the  part 
of  the  appellant  plaintiff  below,  to  prove  a 
failure  to  file  the  statement  was  the  reason 
that  moved  the  trial  court  to  give  the  per- 
emptory instruction,  there  was  error.  The 
rule  has  long  been  settled  in  this  state  that 
in  indictments  for  retailing  spirituous  liquors 
without  a  license  the  case  was  made  out 
when  the  sale  and  venue  was  shown,  and 
that  the  accused  must  show  a  license,  if 
such  he  has.  In  HnsklU  v.  Oom.,  3  B.  Mon. 
342,  decided  In  1&12,  the  court  said:  'The 
presentment  or  indictment  presents  at  once 
the  issue  as  to  the  license,  and,  if  the  per- 
son charged  is  not  without  It  he  is  Immedi- 
ately relieved  by  its  production.  Thus,  to 
show  himself  within  the  exception  by  the 
production  of  the  requisite  evidence  of  the 
fact  In  his  possession,  subjects  him  to  no 
hardship,  and,  as  we  think,  most  appropriate- 
ly devolves  upon  him."  This  rule  of  evidence 
is  generally  accepted  as  the  true  one  in  this 
class  of  cases  in  many  of  the  states.  See  5 
Am.  &  Eng.  Bnc  Law  (2d  Eld.)  p.  42.  Under 
this  well-settled  rule  of  evidence  in  this  state 
the  duty  of  showing  a  compliance  with  stat- 
ute by  filing  the  required  statement  rested 
on  defendant  and  recovery  of  the  penalty 
may  be  had  when  It  Is  shown  that  a  foreign 
corporation  has  engaged  in  business  in  this 
State  without  a  showing  by  the  state  that  a 
statement  had  not  been  filed.  If  the  peremp- 
tory instruction  was  predicated  on  the  idea 
of  a  failure  of  proof  as  to  whether  appellee 
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was  engaged  In  business  In  tbls  state,  there 
was  also  error.  While  we  express  no  opin- 
ion on  the  evidence  or  facts  proved,  we  are 
of  opinion  there  was  sufficient  evidence  to 
submit  the  case  to  tlte  Jury  on  the  question 
as  to  whether  or  not  it  engaged  in  business 
In  this  state. 

Counsel  for  appellee  seriously  contends 
that  the  statute  requiring  this  statement  to 
be  filed  is  unconstitutional  and  void,  being 
in  contravention  of  the  federal  constitution. 
The  statute  (section  671)  reads:  "All  cor- 
porations except  foreign  insurance  compa- 
nies formed  under  the  laws  of  this  or  any 
other  state  and  carrying  on  any  business  In 
this  state,  shall  at  all  times  have  one  or 
more  known  places  of  business  in  tbls  state, 
and  an  authorized  agent  or  agents  thereat 
upon  whom  process  can  be  served;  and  it 
shall  be  unlawful  for  any  corporation  to 
carry  on  any  business  in  this  state,  until  it 
shall  have  filed  In  the  office  of  the  secretary 
of  state  a  statement,  signed  by  Its  president 
or  secretary,  giving  the  location  of  its  office 
or  offices  In  this  state,  and  the  name  or 
names  of  Its  agent  or  agents  thereat  upon 
whom  process  can  be  served;  •  •  •  and 
if  any  corporation  falls  to  comply  with  the 
requirements  of  this  section,  such  a  corpora- 
tion, and  any  agent  or  employfi  of  such  cor- 
poration, who  shall  transact,  carry  on  or  con- 
duct any  business  In  this  state  for  it,  shall  be 
severally  guilty  of  a  misdemeanor,  and  fined 
not  less  than  one  hundred  nor  more  than  one 
thousand  dollars  for  each  offense."  It  will 
be  noticed  that  the  section  applies  alike  to 
all  corporations,  domestic  as  well  as  foreign, 
except  foreign  Insurance  companies.  There 
is  no  difference  made  between  the  domestic 
and  foreign  corporation.  Both  alike  are  re- 
quired to  file  the  statement,  and  the  penalty 
is  alike  for  a  failure.  The  reason  for  the 
exception  of  foreign  insurance  companies  is 
that  those  companies  are  required  to  desig- 
nate the  insurance  commissioner  in  addition 
to  their  local  agents  as  persons  upon  whom 
process  may  be  served.  It  is  now  well  set- 
tled that  a  state  may  impose  any  conditions 
it  may  desire  on  a  foreign  corporation  upon 
permitting  it  to  do  business  in  the  state. 
They  may  be  excluded  altogether.  Waters- 
Tierce  Oil  Co.  V.  Texas,  177  U.  S.  29,  20 
Sup.  Ct  618,  44  li.  Ed.  G67;  Hooper  v.  Cal- 
ifornia, 155  U.  S.  648,  15  Sup.  Ct.  207,  38 
Ij.  Ed.  297;  Insurance  Co.  v.  Cravens.  178 
U.  S.  388,  20  Sup.  Ct  962,  44  L.  Ed.  1116; 
llanufacturing  Co.  v.  Ferguson,  113  U.  S. 
727,  5  Sup.  Ct.  739,  28  L.  Ed.  1137.  The  only 
exception  to  this  rule  Is  as  to  corporations 
engaged  in  federal  business  or  Interstate 
commerce;  and  even  as  to  corporations  en- 
gaged ordinarily  in  Interstate  commerce  the 
state  may  prohibit  business  by  that  corpora- 
tion that  Is  wholly  within  the  state,— that  is, 
intrastate  commerce,— while  at  the  same 
time  it  might  engage  in  the  Interstate  com- 
merce. A  state  cannot  prohibit  nor  regulate 
by  licenses  or  restrictions,  except  for  public 


health,  the  bringing  Into  the  state  from  an- 
other any  article  of  commerce,  but  may  pre- 
vent, license,  or  regulate  its  sale  by  a  cor- 
poration after  that  article  has  been  brought 
here.  We  are  clearly  of  the  opinion  that  the 
act  in  question  is  not  in  conflict  with  the 
federal  constitution  (Knoxville  Nursery  Co. 
V.  Com.  [Ky.]  55  S.  W.  691;  Com.  v.  Mobile  & 
O.  R.  Co.  [Ky.]  64  S.  W.451;  Manufacturing 
Go.  V.  Ferguson,  supra),  at  least  in  so  far 
as  it  regulates  the  conduct  of  business  with- 
in this  state  by  foreign  corporations. 

As  to  the  question  whether  a  corporation 
Is  engaged  in  business  within  tbls  state  or  is 
engaged  in  interstate  commerce,  that  de- 
pends entirely  4m  the  facts  proven.  If,  from 
the  facts  proven,  it  be  determined  that  a 
corporation  has  transacted,  carried  on,  or 
conducted  any  business  in  this  state,  that 
corporation  will  be  liable  to  the  penalty  <f 
it  has  failed  to  file  the  statement  required. 
However,  if  the  corporation  has  transacted, 
carried  on,  or  conducted  only  interstate  com- 
merce business  it  would  not  be  liable,  for 
such  corporation  Is  not  subject  to  the  stat- 
ute. The  question  as  to  whether  the  busi- 
ness is  one  or  the  other  Is  always  one  of  fact 
to  be  determined  by  the  proper  tribunal. 
In  view  of  another  trial,  we  refrain  from  a 
discussion  of  the  evidence  In  any  way; 
wherefore  we  conclude  that  the  trial  court 
erred  in  giving  a  peremptory  instruction  to 
the  Jury  to  find  for  the  defendant  but,  on 
the  contrary,  should  have  submitted  to  the 
Jury  the  issues  presented  under  the  proof  in- 
troduced. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new 
trial,  and  for  further  proceedings  consistent 
herewith. 

C'REAR,  J.  (concurring).  If  the  facta 
should  show  merely  that  appellee  bad,  by 
its  traveling  salesman,  or  by  means  of  pos- 
tal or  telegraph  or  telephone  communica- 
tion, sold  merchandise,  or  Its  product  to  one 
In  this  state,  and  shipped  the  goods  so  sold, 
and  collected  the  proceeds,  it  would  not  be 
subject  to  the  penalties  of  our  statute  for 
failure  to  file  the  statement  required  by 
section  571,  Ky.  St.  In  my  opinion,  the 
state  has  not  the  right  to  regulate,  by  any 
requirement  of  our  legislature,  the  manner 
of  carrying  on  such  business  as  constitutes 
interstate  commerce,  nor  to  prescribe  condi- 
tions to  be  complied  with  by  those  engaging 
In  It  before  so  engaging.  Jurisdiction  over 
that  matter  has  been  ceded  by  the  states 
exclusively  to  the  United  States  government 
In  this  case  there  was  evidence  that  appel- 
lee had  set  up  at  least  a  temporary  place 
of  business  in  this  state,  and  carried  on  its 
business  thereat.  This  would,  if  true,  con- 
stitute intrastate  commerce,  which  is  sub- 
ject to  such  regulation  as  the  state  may  see 
fit  to  Impose.  While  it  is  true  that  any 
state  may  regulate,  by  prescribing  condi- 
tions, the  entrance  of  a  foreign  corporation 
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to  do  ImalnesB  therein,  or  even  to  exclude 
It,  yet  this  18  subject  to  the  further  state- 
ment that.  If  the  foreign  corporation  Is  en- 
gaged  In  interstate  commerce,  and  Is  not 
setting  up  a  place  of  business  In  the  objecting 
state.  It  Is  at  Ubwty  to  engage  in  that  busi- 
ness the  same  as  if  it  were  a  natural  per- 
son. 

WARREX  DEPOSIT  BANK  ▼.  YOUNG- 
LOVE. 

(Court  of  Appeals  of  Kentuckr.    Feb.  28, 
1802.) 

"Not  to  be  officially  reported." 

Dissenting  opinion. 

Pot  majority  opinion,  see  66  S.  W.  749. 

GUFFY,  a  J.  The  record  in  this  case, 
as  well  as  the  opinion  of  a  majority  of  this 
court,  shows  that  J.  I.  Younglove  executed  a 
note  to  Robert  Underwood  for  $1,000,  In  1803, 
due  In  60  days,  payable  and  negotiable  at 
the  Warren  Deposit  Bank,  and  that  to  the 
said  note  was  signed  the  name  of  Younglove 
&  Brok  It  also  appears  that  the  said  bank 
purchased  the  note  from  Underwood  before 
maturity  of  the  same,  and  paid  him  there- 
for; that  J.  I.  ToimgloTe  died  insolvent  in 
18&1,  and  that  on  the  24th  of  October,  1900. 
the  plaintiff  bank  Instituted  this  action  in 
the  Warren  circuit  court  against  J.  E.  Young- 
love,  tbe  sole  surviving  partner  of  the  firm 
of  Younglove  &  Bro.,  seeking  to  obtain  Judg- 
ment against  J.  E.  Younglove.  The  defense 
Interposed  was  that  J.  I.  Younglove  had  no 
authority  to  sign  the  name  of  J.  I.  Younglove 
&  Bro.  to  tbe  note  in  question,  and  that  tbe 
same  was  signed  as  security  for  J.  I.  Young- 
k>ve;  that  the  firm  of  Younglove  &  Bro.  had 
no  interest  In  the  note;  that  they  did  not 
owe  Underwood  anything;  and  that  no  part 
of  tbe  proceeds  of  tbe  note  was  used  for  the 
benefit  of  the  firm.  A  Jury  trial  resulted  in 
8  Judgment  and  verdict  in  favor  of  the  ap- 
pellee, J.  E.  Younglove,  and  from  that  Judg- 
ment the  appellant  bank  prosecutes  this  ap- 
peal. 

The  majority  opinion  of  this  court  holds, 
In  effect,  that  there  was  nothing  appearing 
upon  the  note  to  put  tbe  bank  upon  notice 
that  the  firm  of  Yoimglore  &  Bro.  was  not 
bound  for  the  note,  or,  in  other  words,  that 
It  was  not  the  debt  ot  the  firm.  It  seems 
to  me  that  tbe  fact  that  J.  I.  Younglove 
signed  the  note  individually,  and  then  signed 
tbe  name  of  the  firm  following  bis  signature, 
was  absolute  notice  to  the  bank  that  the  firm 
name  was  signed  as  surety  for  J.  I.  Yoimg- 
love;  for.  If  it  had  been  tbe  debt  of  the 
firm,  the  individual  signature  of  J.  I.  Young- 
love was  wholly  uinecessary.  The  firm  be- 
ing composed  alone  of  tbe  two  brothers,  the 
firm  signature  would  bind  tbe  firm,  and  also 
each  of  the  two  members,  and  no  other  rea- 
sonable conclusion  could  have  been  reached 
from  the  signature  itself  but  that  the  firm 
was  security  for  J.  I.  Younglove.    It  is  a 


well-settled  rule  of  law,  needing  no  citation 
of  authority,  that  no  member  of  a  firm  Is 
authorized  to  sign  tbe  name  of  the  firm  as 
bis  Individual  security,  nor  any  obligation  in 
which  the  firm  has  no  Interest,  and,  without 
going  Into  a  discussion  of  tbe  authorities,  I 
conclude  that  there  Is  no  authority  In  this 
state  which  authorizes  a  bank  to  discount  a 
note  relying  upon  the  obligation  of  the  firm's 
signature.  Tbe  case  cited  from  the  supreme 
court  of  Mississippi  In  support  of  the  ma- 
jority opinion  Is  not  based  upon  reason,  au- 
thority, or  Justice  of  the  case,  and  ought  not 
to  be  accepted  as  authority  by  this  court. 
It  being  certain  that  a  member  of  the  firm 
is  not  authorized  to  sigu  the  firm's  name  as 
surety  for  his  Individual  debt  was  in  this 
case  sufficient  notice  to  the  bank  of  the  In- 
validity of  the  paper.  The  doctrine  relied 
upon  as  to  the  infirmity  of  the  bill  must 
necessarily  have  reference  to  the  bill  Itself, 
but  ought  not  to  apply  to  the  genuineness  of 
the  signature  to  the  paper  offered  for  dis- 
count It  seems  to  me  that  the  bank  had 
no  more  right  to  recover  against  J.  E.  Young- 
love, whose  name,  In  effect,  Is  held  to  have 
been  signed  to  the  paper,  than  if  the  name 
of  a  stranger  had  been  signed  to  It;  and  It 
would  hardly  be  held.  If  the  name  of  John 
Brown  had  been  signed  to  tbe  i>aper  In- 
stead of  Younglove  &  Bro.,  tbat  John  Brown 
would  have  been  bound  for  the  debt  upon  the 
idea  that  the  bank  had  no  notice  that  his 
name  was  signed  without  authority  of  the 
said  Brown,  and  In  this  case  it  Is  clearly 
apparent  that  J.  I.  Younglove  bad  no  more 
authority  to  sign  the  name  of  Younglove  & 
Bro.  to  the  paper  than  he  had  to  sign  the 
name  of  John  Brown. 

I  recogrnize  tbe  necessity  of  the  law  as 
often  announced  In  regard  to  the  purchase 
of  negotiable  papers  In  order  to  facilitate  the 
transaction  of  business,  but  that  doctrine 
rests  upon  the  fact  that  the  obligors  In  the 
bill  have  really  executed  the  paper,  and  that 
the  payee  has  overreached  the  makers  or 
obligors,  or  by  fraud  has  obtained  their  sig- 
natures thereto,  cannot  be  relied  up<m  to  de- 
feat the  collection  of  the  bill  purchased  be- 
fore maturity  by  a  bank  in  Its  regular  course 
of  business,  the  makers  being  remitted  to 
their  remedy  against  the  payee;  but  this 
should  not  be  applied  to  the  Illegal  signature 
obtained  to  a  bill  not  authorized  by  the  per- 
son signing  the  same.  It  would  hardly  be 
contended  that.  If  an  Individual  was  the 
bolder  of  the  note  In  question,  he  could  col- 
lect the  same  of  J.  B.  Younglove,  and  under 
the  facts  in  this  case  I  can  see  no  reason 
why  tbe  bank  should  be  placed  In  a  more 
favorable  condition.  The  fact  Is  that  the 
bank  was  within  a  short  distance,  perhaps 
less  than  a  square,  from  the  place  of  business 
of  the  firm,  and  It  could  without  any  Incon- 
venience have  ascertained  the  true  facts  of 
the  case.  Moreover,  It  seems  that  Under- 
wood was  a  son-ln-law  of  J.  I.  Younglove, 
which  fact  strengthens  the  presumption  that 
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It  was  a  matter  bi  which  the  firm  had  no 
interest 

It  Is  my  oplnioA  that  the  Judgment  should 
be  affirmed. 


HAOKNEY   T.   HOOVER.! 

(Ooart  of  Appeais  of  Kentnclcy.    Feb.  18, 
1902.) 

APPHAl,  AND  ERROR^PARTIAI.  TRAN8CRIPT- 
FAILURB  TO  FILK  SCHBDULB. 

Where  appellant  abandons  an  appeal 
granted  by  the  lower  court  nuder  which  he 
has  filed  schednle  for  a  partial  transcript,  and 
obtains  a  new  appeal  from  the  clerk  of  the 
court  of  appeals,  he  must  file  a  new  schedule 
if  he  still  wishes  to  bring  up  a  partial  tran- 
script, or  must  submit  to  the  presumption  that 
the  missing  part  of  the  record  would  support 
the  judgment,  unless  it  afflrmatiTely  appears 
that  it  could  not  do  so. 

Appeal  from  circuit  court,  Hardin  county. 

•T^o  be  officially  reported." 

Action  by  Mary  Alice  Hackney  against 
Marion  Hoover,  trustee.  Judgment  upon  ex- 
ceptions to  commissioner'B  report  of  settle- 
ment of  accounts  of  Marion  Hoover,  trustee, 
and  Mary  Alice  Hackney  appeals.  Affirm- 
ed. 

John  M.  Willdns  and  J.  P.  O'Meara,  for 
appellant  M.  H.  Marriott  and  h.  A.  Fau- 
rest  for  appellee^ 


O'REAR,  J.  This  appeal  Is  prosecuted 
from  a  judgment  settling  the  accounts  of 
appellee  as  trustee  under  the  will  of  E.  Parr. 
Appellee  to(A  the  large  estate  of  the  testa- 
tor to  hold  in  trust  till  a  given  period,  w 
till  the  happening  of  a  named  contingency, 
when  It  was  to  be  turned  over  to  appellant 
The  estate  was  composed  of  notes,  cash, 
and  real  estate  in  this  state  and  in  Texas. 
The  duration  of  the  trust  was  about  14  years. 
The  accounts  are  necessarily  voluminous. 
The  nature  of  the  suit  was  both  to  procure 
a  final  settlement  and  to  surcharge  certain 
partial  settlements  previously  made.  The 
whole  account  was  recast  by  the  commis- 
sioner, and,  with  but  one  or  two  exceptions, 
confirmed  by  the  court    Both  parties  appeal. 

At  the  threshold  of  the  case  we  are 
brought  to  consider  whether  this  partial 
transcript  suffices  to  bring  before  the  court 
the  whole  of  the  record  essential  to  an  ad- 
judication of  the  various  matters  alleged  as 
errors  by  appellant  The  appeal  was  grant- 
ed by  the  lower  court  June  15,  1899.  A 
schedule  was  filed  December  15,  1900,  in  the 
clerk's  office  of  the  circuit  court  and  notice 
of  the  fact  that  day  given  to  appellee.  The 
transcript  was  .ffied  here  March  19,  1901. 
By  the  provisions  o*  Civ.  Code  Prac.  8  738, 
the  appeal  granted  by  the  court  below  ex- 
pired 20  days  before  first  Monday  in  Jan- 
uary, 1901,  unless  the  time  was  extended  by 
this  court  That  was  not  done.  Appellant 
therefore,  asked  and  was  granted  an  appeal 

'Reported  by  Edward  W.  Hlnes,  Esti..  ot  the  Frank- 
tort  bar,  and  lormerly  state  reporter. 


by  the  clerk  of  this  court  on  March  19,  1901. 
It  Is  under  the  last-named  order  granting  the 
appeal  that  the  transcript  was  filed  and  this 
appeal  is  prosecuted. 

Section  737,  Olv.  Code  Prac,  provides  for 
the  making  and  use  of  partial  transcripts  of 
the  vecorC  in  this  court  in  certain  cases. 
The  purpose  was  to  bring  to  this  court  only 
such  parts  of  the  record  as  might  be  ger- 
mane to  the  question  upon  which  a  decision 
here  was  asked.  Saving  of  costs  to  litigants 
and  useless  labor  to  the  court  were  alike 
in  view.  That  this  court  might  have  be- 
fore it  not  only  such  parts  of  the  record  as 
appellant  might  choose  to  bring  up,  but  such 
other  parts  as  appellee  deemed  relevant  to 
the  questi(Mi  in  issue,  a  provi8l<m  is  made  for 
the  filing  of  a  schedule  of  the  parts  to  be 
copied.  Section  787,  subsec.  4a.  The  api>e!- 
lant  is  required  to  ffie  his  schedule  "witbin 
00  days  after  granting  of  the  appeal."  He 
is  then  required  to  give  appellee  notice  of 
such  filing,  If  he  purposes  ffiing  his  tran- 
script within  120  days  after  filing  his  sched- 
ule. Or,  if  he  does  not  file  liis  transcript 
within  120  days  after  filing  the  schedule, 
he  may  not  give  notice.  In  either  event  it 
Is  then  the  duty  of  the  appellee,  if  he  de- 
sires additional  parts  of  the  record  brought 
here  for  use  on  the  appeal,  to  ffie  his  sched- 
ule, if  he  has  had  notice,  within  20  days 
after  the  notice,  or,  if  he  has  not  had  no- 
tice, then  within  120  days  after  appellant's 
schedule  was  filed.  The  parts  of  record  des- 
ignated by  the  schedules  named  shall  then 
constitute,  so  far  as  that  appeal  is  concern- 
ed, the  complete  record  used  in  the  trial 
court.  Subsection  18,  f  737.  In  such  event, 
no  presumption  could  be  Indulged  that  any 
missing  part  of  the  record  would  cure  or 
aid  apparently  erroneous  proceedings  shown 
by  the  transcript 

But  the  right  to  prosecute  an  an>eal  upon 
such  partial  transcripts  is  a  conditional  one. 
The  conditions  upon  which  it  is  allowed  must 
be  compiled  with,  if  Its  advantages,  or  pre- 
sumptions that  properly  belong  to  It  are  to 
be  allowed. 

In  the  case  at  bar  this  appeal  was  grant- 
ed, as  stated,  by  the  clerk  of  this  court  It 
was  then  the  duty  of  appellant  either  to  give 
appellee  notice  of  her  purpose  to  prosecute 
the  appeal  upon  the  partial  transcript  or  to 
wait  at  least  120  days  after  filing  her  sched- 
ule in  the  circuit  clerk's  office  before  clos- 
ing and  filing  the  transcript  here;  otherwise 
appellee  had  not  proper  opportunity  for  re- 
quiring other  parts  of  the  record  which 
might  support  the  judgment  to  be  brought 
up.  This  is  the  exact  condition  upon  which 
her  right  to  prosecute  this  appeal  upon  this 
character  of  record  depends.  It  has  not 
been  complied  with. 

The  ffiing  of  the  schedule  on  December 
16,  1000,  was  before  the  granting  of  the  ap- 
peal that  Is  prosecuted.  No  such  provision 
is  made  by  the  Code.  Nor  was  this  schedule 
filed  within  90  days  of  the  granting  of  the 
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appeal  by  the  drcnit  court.  The  filing  of 
that  scbednle  waa  under  an  ai4)«al  never 
pofected,  bnt  abandoned.  The  schednle  la 
an  Incident  of  the  appeal,  not  of  the  trial. 
It  has  to  do  alone  with  the  appeal.  When 
the  appeal,  of  which  it  is  part,  is  abandon- 
ed, it  is  no  longer  effectlTe.  In  this  imrtic- 
ular  case  this  schedule  was  based  upon  the 
appeal  granted  In  the  circuit  court.  When 
the  schedule  was  filed  there  were  but  a  few 
daya  till  that  appeal  was  barred.  Appellee 
had  a  right  to  assume  that,  as  that  appeal 
was  abandoned,  all  Incidents  of  it  were  lilie- 
wise  abandoned.  The  court  is  not  disposed 
to  discourage  the  use  of  such  partial  tran- 
scripts. Rather  the  contrary.  We  do  not 
care  to  have  to  consider  unnecessary  and 
wearisome  details,  nowise  aiding  us  In  de- 
ciding the  questions  in  hand. 

This  appeal,  then,  is  not  prosecuted  upon 
a  partial  record,  which,  had  the  proper  steps 
been  obserred,  would  have  been  treated  as 
the  complete  record  for  the  purposes  of  this 
bearing,  but  it  is  ui)on  a  partial  transcript 
used  by  appellant  at  her  peril.  That  peril 
is  that,  unless  the  matters  complained  of  as 
error  are  shown  afllrmatively  by  the  part  of 
the  record  here  to  be  error,  the  presumption 
Is  that  the  missing  i>art  would  justify  and 
snpport  the  trial  court's  Judgment  Adams' 
Ex'r  V.  Bement  96  Ky.  338,  29  8.  W.  22. 
Such  we  find  to  be  the  state  of  facts  in  eacb 
of  the  matters  presented.  Neither  the  plead- 
ings nor  the  proof  used  on  the  trial  are 
brought  up.  In  such  a  case,  we  are  unwill- 
ing to  reverse  the  Judgment  and  discretion 
of  tbe  chancellor  in  passing  upon  the  items 
of  charge  and  credit  in  dispute.  We  must 
presume  that  the  missing  parts  of  the  record 
would  clearly  sustain  his  course. 

Judgment  affirmed  on  original  and 
appeaL 


HOFFMAN  T.  ANDERSON  et   al.i 

(Court  of  Appeals  of  Kentucky.    Marcb  6, 

1902.) 

PRINCIPAL  AND  AOBNT— HAKINO  OP  BILL  OP 
RXCHANOB  BT  AGENT  IN  HIS  OWN  NAME— 
RBLBASB  OP  AGENT  BY  ELECTION  TO  PRO- 
CEED AGAINST  PRINCIPAL.— SUBROGATION. 

Where  the  holder  of  a  bill  of  exchange, 
upon  discovering  that  A.,  tbe  maker,  had  act- 
ed as  agent  or  for  the  accommodation,  of  T. 
in  executing  the  bill,  presented  the  paper  as 
a  claim  against  tbe  insolvent  estate  of  Y.,  and 
received  a  dividend  thereon,  there  was  not 
such  an  election  on  hig  part  to  look  to  the  tin- 
disclosed  principal  ag  preclndes  him  from  look- 
ing to  A.  for  the  balance  due,  as  he  sought 
merely  by  presenting  his  claim  against  the  es- 
tate of  x.  to  be  snbrogated  to  the  rights  of  A. 
against  that  estate. 

Appeal  ttom  circuit  court  Campbell  coun- 
ty. 

"To  be  officially  reported." 

Action  by  C.  W.  Nagel,  assignee  of  T.  U. 
Tontsey,  against  T.  B.  Youtsey  and  others, 

>  Reported  by  Edward  W.HInea,Esq.,o<  ttw  Frank- 
iwt  bar,  and  formerlr  itaU  r«perUr. 

fl7S.W.— 4 


for  a  settlement  of  tbe  assigned  estate.  Judg- 
ment for  defendants  Samuel  E.  Anderson  and 
R.  W.  Phillips  upon  cross  petition  filed  by 
H.  H.  Hoffman  against  them,  and  H.  H.  Hoff- 
man appeals.    Reversed. 

Harvey  Meyers  and  Myers  &  Howard, 
for  appellant  Wright  &  Anderson,  for  ap- 
pellees. 

GUFFY,  C.  J.  Thomas  B.  Youtsey  was 
cashier  of  the  First  National  Bank  of  New- 
port the  appellee  Phillips  was  a  clerk  in  the 
bank,  and  appellee  Anderson  was  a  friend 
of  said  Youtsey.  Both  of  them  were  assist- 
ing Youtsey  in  floating  papers  secured  by 
collateral  in  the  shape  of  stock  of  said  bank. 
£iach  of  them  executed  his  separate  note, 
payable  to  himself,  respectively,  and  sold  the 
nates  to  brokers  in  Cincinnati,  Ohio,  the  notes 
having  attached  to  them  the  collaterals  afore- 
said. The  appellant  Hoffman,  purchased 
both  of  the  notes.  While  he  was  the  owner 
of  the  notes,  and  before  their  maturity,  the 
bank  failed,  and  the  stock  became  worthless. 
It  is  claimed  that  appellant  learned  after  the 
failure,  and  after  he  became  the  owner  of  the 
notes,  that  the  makers  of  them  were  really 
acting  as  accommodation  makers  or  brokers 
for  Youtsey,  and,  appeUees  falling  to  make 
proof  of  their  daim  against  Youtsey's  estate, 
Youtsey  having  In  the  meantime  made  an  as- 
signment for  the  benefit  of  credltws,  the  ap- 
pellant filed  his  claim,  and  asked  to  be  subro- 
gated to  whatever  claim  appellees  had  against 
Youtsey,  and  oa  his  petition  was  made  a  par- 
ty to  the  suit  to  settle  the  estate  of  Youtsey. 
The  appellees  answered  the  cross  petition  of 
HofCman,  alleging  they  were  acting  merely  as 
agents  of  Youtsey,  and  that  by  reason  there- 
of they  were  relieved  from  liability  on  the 
notes.  Hoffman  demurred  to  these  answers, 
which  raised  the  issue  of  law  that  was  decid- 
ed by  tbe  lower  court  In  favor  of  Phillips  and 
Anderson,  and,  after  the  issues  were  fully 
made  up  and  proof  taken,  the  court  dismissed 
appellant's  petition  as  to  Anderson  and  Phil- 
lips, both  claims  being  consolidated  and  heard 
together. 

It  Is  the  contention  of  appellant  that  appel- 
lees occupied  the  position  simply  of  accom- 
modation makers  of  this  paper;  thnt  they 
were  acting  for  the  accommodation  of  Yout- 
sey; and  that  Youtsey  received  all  of  the 
boiefit  accruing  from  their  issuance  of  the 
paper,  but  that  such  is  the  case  in  thousands 
of  Instances,  and  the  mere  fact  that  an  ac- 
commodation maker  does  not  receive  any  of 
the  benefits  of  the  paper  executed  does  not  re- 
lieve him  from  liability.  It  Is  not  charged 
that  Phillips  and  Anderson  acted  as  agents 
of  Youtsey,  but  It  is  charged  that  they  exe- 
cuted and  discounted  the  notes  for  the  benefit 
of  Youtsey,  for  his  accommodation.  It  Is 
further  contended  for  appellant  that  there 
was  no  agency  on  the  part  of  Youtsey  to  ap- 
pellees to  sign  his  name  to  the  notes,  and 
they  did  not  pretend  to  execute  the  notes 
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In  the  name  of  Tontaey.  It  Is  c<»teDded  tbat, 
appellees  being  accommodation  makers,  they 
are  bonnd  on  their  contract,  and,  under  the 
proof  that  Youtsey  is  also  bound,  that  appel- 
lant was  entitled  to  avail  himself  of  the 
equitable  doctrine  of  subrogation  to  the  dalm 
Phillips  and  Anderson  had  against  the  estate 
of  Youtsey,  and  nothing  more.  It  Is  further 
contended  for  appellant  that  appellees  could 
not  be  released  from  their  liability  to  him  on 
account  of  anything  he  did  in  seekhig  to  col- 
lect the  claim  ofT  Youtsey,  unless  such  action 
had  in  some  way  prejudiced  appellees,  which, 
it  Is  c<mtended,  has  not  been  done  in  this 
case. 

It  Is  contended  for  appellees  that  before 
the  notes  matured  the  appellant  learned  the 
true  nature  of  the  transaction,  and  after  their 
maturity  he  elected  to  proceed  against  the 
principal.  It  Is  also  contended  that  the  reply 
of  appellant  does  not  deny  the  agency  of  ap- 
pellees, nor  that  be  knew  all  of  the  facts  at 
the  time  he  made  his  election  to  look  to  the 
principal.  The  appellees  cite  and  rely  upon 
the  case  of  Jones  t.  Johnson,  86  Ky.  530, 
6  S.  W.  682.  So  much  of  the  opinion  In  the 
case  supra  as  affects  the  question  under  con- 
sideration refers  to  the  cross  petition  of  Em- 
ory's Sons  asserted  against  the  bank.  It  was 
contended  that  the  bank  was  liable  to  them 
for  $20,000,  the  money  having  been  obtained 
from  them  by  Dom,  cashier  of  the  bank,  for 
the  benefit  of  the  bank.  The  money  was 
loaned  on  notes  of  Dom  with  the  stock  of 
the  bank  pledged  as  collateral,  and  without 
any  knowledge  at  the  time  that  the  money 
borrowed  was  for  the  bank.  The  court,  aft- 
er considering  the  facts  In  the  case,  said: 
"It  is  argued,  however,  that  the  cross  plain- 
tiffs,  Emory's  Sons,  had,  after  a  full  knowl- 
edge of  the  transaction,  elected  to  proceed 
against  Dom  or  his  estate  for  the  payment  of 
their  debt,  and  are  now  precluded  from  look- 
ing to  the  bank  (the  unknown  principal)  at 
the  time  the  loan  of  the  money  was  made  to 
Dorn  and  the  stock  of  the  bank  pledged. 
The  cross  action  of  EJmory's  Sons  was  pend- 
ing against  the  bank  when  they  presented 
Dom's  notes  to  his  administrator  in  the  set- 
tlement of  Dom's  estate.  Dora  had  died, 
and,  the  action  being  pending  for  a  distribu- 
tion of  the  assets  of  his  estate  between  his 
creditors,  the  notes  were  presented  and  prov- 
en as  claims,  and  the  pro  rata  of  a  few  cents 
on  the  dollar  paid  to,  and  received  by,  Em- 
ory's Sons.  The  bank  had  filed  the  notes 
executed  by  Dorn  for  the  stock  pledged  to 
Emory's  Sons  as  claims  against  Dom's  es- 
tate, and  the  commissioner  reporting  tbat  the 
stock  was  not  In  fact  purchased  by  Dorn, 
but  to  raise  money  for  the  bank,  the  latter, 
or  Its  assignee,  withdrew  the  notes  without 
prejudice  to  any  claim  tbat  might  thereafter 
be  asserted.  That  Dom  was  liable  to  Em- 
ory's Sons  Is  evident  and  that  the  bank  was 
also  liable  after  the  discovery  that  it  was 
the  real  principal  is  also  plain.  It  was  not, 
however,  a  Joint  liability,  and  Emory's  Sons, 


after  being  in  possession  of  all  the  facts, 
could  almndon  the  right  to  claim  against  the 
bank,  and  look  alone  to  Dom.  The  contract 
was  either  with  the  principal,  so  far  as  Em- 
ory's Sons  were  concerned,  or  with  the  agent, 
and  both  could  not  be  made  liable  in  a  Joint 
action.  Dora's  estate  was  Insolvent,  and 
known  to  be  such  by  the  creditors,  when  the 
claim  of  Emory's  Sons  was  presented.  The 
bank  was  also  known  to  be  insolvent,  and 
the  assets  of  both  combined  insufficient  to 
pay  Emory's  Sons'  debt.  The  actions  to  set- 
tle the  affairs  of  the  bank  and  Dom's  eeitate 
were  In  chancery,  and  pending  In  the  same 
court  with  the  cross  action  of  Emory's  Sons 
pending  in  the  bank  case  to  make  the  bank 
liable.  It  is  now  Insisted  that  the  filing  of 
the  notes  In  the  Dom  suit  and  collecting  the 
pro  rata  was  a  conclusive  election  on  the 
part  of  Emory's  Sous  to  look  to  Dom's  estate 
for  the  money,  and  not  to  the  bank.  If  such 
facts  constitute  in  law  an  election,  then  the 
Judgment  below  dismissing  the  claim  of  Em- 
ory's Sons  was  proper;  but  If  the  question 
is  one  of  fact,  by  which  the  intfflit  of  the 
creditor  to  make  an  election  is  to  be  deter- 
mined, then  there  was  no  such  election  as 
precluded  Emory's  Sons  from  looking  to  the 
bank  for  payment  That  the  plaintiffs  in  the 
cross  petition  had  elected  to  sue  the  bank, 
and  were  prosecuting  the  claim,  when  it  was 
filed  in  the  case  against  Dora's  estate,  against 
the  bank,  and  continued  to  prosecute  It  is 
conceded.  The  assets  from  Dora's  estate 
scarcely  paid  the  cost  of  presenting  the  claim 
in  order  to  obtain  the  pro  rata,  and  under 
such  circumstances  it  would  be  unreasonable 
to  hold  tiiat  It  was  an  election  to  abandon 
the  action  against  the  principal,  and  look 
alone  to  the  agent  Story,  in  his  work  on 
Agency,  says  that  while  the  creditor  has  his 
election  to  sue  either  In  a  distinct  and  sepa- 
rate action,  the  creditor  is  not  precluded  by 
such  an  election  from  maintaining  another 
action  against  the  party  not  sued,  unless  he 
has  in  .the  first  action  obtained  a  complete 
satisfaction  of  his  claim.  Story,  Ag.  8  295. 
While  the  doctrine.  In  its  broad  statement 
Is  not  sustained  by  the  weight  of  authorities, 
the  general  rule  as  laid  down  by  Wharton  Is 
sustained  by  nearly  all  the  authorities,  and 
that  Is:  'In  order  to  relieve  the  principal, 
there  must  be  something  equivalent  to  an 
election  not  to  charge  the  principal,  and 
whether  there  is  such  an  election  Is  a  ques- 
tion of  fact  which  Is  not  determined  by  char- 
ging the  agent  after  knowledge  of  the  prin- 
cipal.' Whart.  Ag.  S  472.  The  English  rule 
Is  that  'after  the  agent  has  been  sued  to 
JiTdgment  the  right  to  resort  to  the  principal 
Is  lost'  PrIesOy  v.  Femle,  3  Hurl.  &  a  977. 
We  think  the  undoubted  rule  is  that  if  when 
the  creditor  discovers  the  principal,  and,  with 
a  full  knowledge  of  the  chrcumstances  con- 
nected with  the  transaction,  he  th^  gives 
the  sole  credit  to  the  agent  or  proceeds  to 
Judgment  against  him,  it  Is  equivalent  to  an 
election  to  abandon  all  claim  against  the  prin- 
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dpaL  That  snch  facts  may  exist  as  would 
preclude  the  creditor,  as  a  matter  of  law, 
from  proceeOlng  against  the  principal,  Is  not 
doubted.  As  In  the  case  given,  when  the 
creditor,  with  a  full  knowledge  of  all  the 
facts,  should  elect  to  sue  the  agent  to  judg- 
ment, nothing  else  appearing,  the  law  would 
say  that  it  was  an  election  to  look  to  the 
one  sued,  and  an  abandonment  of  all  claim 
against  the  other.  In  the  case  of  Curtis  v. 
WlUlamson,  L.  R.  10  Q.  B.  57,  where  the 
goods  were  purchased  In  the  name  of  Bowl- 
ton,  without  disclosing  his  agency,  the  fact 
of  the  agency  having  been  subsequently  dis- 
covered, the  creditor,  Bowlton,  having  filed  a 
petition  for  the  liquidation  of  his  estate,  in- 
closed his  claim,  to  be  filed  for  payment,  prop- 
erly proven.  Hte  attorneys,  fearing  that  it 
might  prejudice  the  claim  against  the  princi- 
pal, telegraphed  to  the  commissioner  not  to 
file  the  affidavit,  but,  the  dispatch  not  being 
received  In  time,  the  claim  was  filed,  but  no 
money  paid  on  It.  After  this  was  done,  pro- 
ceedings were  commenced  against  the  prin- 
cipal, and  the  defense  was  that  the  creditor 
bad  elected  to  proceed  against  the  agent 
The  court  held  that  it  was  no  bar;  that  the 
creditor  had  the  right  within  a  reasonable 
time  to  elect  to  proceed  against  the  prlnd- 
pal;  and  unless,  in  the  meantime,  with  full 
knowledge  as  to  who  were  the  principals,  and 
witb  the  full  power  of  choosing  between 
them  and  the  ngent,  they  had  distinctly  and 
unquestionably  elected  to  treat  the  agent 
alone  as  their  debtor,'  his  right  to  proceed 
against  the  principal  had  not  been  lost  The 
court  further  said:  'In  general,  the  question 
of  election  can  only  be  properly  dealt  with  as 
a  question  of  fact  for  the  jury,  subject  to  the 
direction  of  the  presiding  judge.'  In  Priest- 
ly T.  Femle,  above,  where  the  party  had  sued 
the  agent  and  obtained  judgment  nothing 
else  appearing.  It  was  held  that  no  action 
could  be  maintained  against  the  principal. 
In  Calder  v.  Dobell,  li.  B.  6  a  P.  480,  the 
creditor  had  taken  the  note  of  the  agent, 
where  the  name  of  the  principal  had  been 
disclosed,  and  It  was  held  that  the  parol  cir- 
cumstances under  which  the  contract  was 
made  were  admissible,  and  the  taking  of  the 
note  from  the  agent  did  not  necessarily 
amount  to  an  election  on  the  part  of  the 
plalntifrs  to  give  credit  to  the  agent  only. 
In  Paige  t.  Stone,  10  Mete.  (Mass.)  100,  43 
Am.  Dec.  420,  it  was  held  that  the  taking  of 
the  note  of  the  agent  alone,  under  knowledge 
of  the  circumstances,  was  a  discharge  of  the 
prlndpeL  In  Calder  t.  Dobell,  parol  evidence 
was  admitted  to  explain  the  circumstances 
under  which  the  note  was  taken,  and  the  only 
question  raised  in  that  case  was  as  to  th6 
admissibility  of  that  character  of  testimony 
irben  attempting  to  charge  the  principal.  No 
such  question  was  raised  or  made  in  the  case 
of  Paige  r.  Stone,  that  case  having  been 
decided  on  the  want  of  authority  by  the  agent 
to  execute  negotiable  paper  for  the  principal. 
The  doctrine  hild  down  in  that  case  is,  how- 


ever, the  correct  rule.  If  the  creditor,  with 
a  knowledge  of  the  facts  and  the  liability  of 
the  principal,  saw  proper  to  take  the  note 
of  the  agent  the  principal  is  released.  The 
creditor  may  give  the  exclusive  credit  to  the 
one  or  the  other,  and  in  doing  so,  with  a 
icnowledge  of  all  the  facts,  he  must  look  to 
the  one  to  whom  he  has  given  the  credit  In 
Raymond  t.  Proprietors,  2  Mete.  (Mass.)  310, 
the  creditor  proceeded  in  the  lower  court 
against  both  the  principal  and  agent  and 
when  it  reached  the  supreme  court  the  writ 
or  proceeding  was  dismissed  as  to  the  agent 
The  principal  there  argued  that,  as  the  cred- 
itor had  continued  to  charge  the  agent  after 
be  knew  the  liability  of  the  principal,  it  was 
an  election  to  look  to  the  agent;  but  the  court 
held  that  the  creditor  might  have  erroneously 
supposed  that  he  could  charge  both  at  the 
same  time  in  the  same  action,  and  it  was 
clearly  open  to  any  reasonable  explanation 
consistent  with  the  purpose  of  relying  on  the 
liability  of  the  principal  at  all  times  after 
their  liability  was  discovered;  that  it  was 
one  of  those  cases  where  the  party,  intending 
to  retain  all  his  legal  rights,  was  yet  uncer- 
tain upon  whom  the  legal  responsibility 
might  be  fixed,  etc.  In  the  case  before  us 
an  election  had  been  made,  and  an  action 
progressing,  in  which  the  creditors  were  seek- 
ing to  make  the  principal  liable,  and  the  mere 
fact  of  the  claim  and  allowance  to  them  In 
the  distribution  of  the  assets  of  the  Insolvent 
cashier  was  not  an  abandonment  of  the  ac- 
tion against  the  bank.  It  would  be  unrea- 
sonable to  hold,  as  a  matter  of  law,  under 
such  a  state  of  facts  as  exists  In  this  case, 
that  the  right  to  pursue  the  principal  was 
lost  and  that  Emory's  Sons  Intended  to  look 
alone  to  Dom's  estate  for  their  money.  The 
judgment  below  is  therefore  affirmed,  except 
as  to  the  complaint  of  Emory's  Sons  on  their 
cross  petition.  They  are  the  creditors  of  the 
bank,  and  its  assets  and  stock  must  pay  their 
debt  Some  of  the  stock  was  sold  or  trans- 
ferred prior  to  the  bringing  of  this  cross  ac- 
tion. Other  stockholders  have  their  discharge 
bi  bankruptcy,  and  the  names  or  number  of 
stockholders  required  to  contribute,  If  the  as- 
sets on  hand  are  not  sufficient  is  not  ascer- 
tained by  this  opinion.  The  amount  received 
by  Emory's  Sons  from  the  sale  of  the  stock 
and  from  Dom's  estate  must  be  credited  on 
their  claim.  The  case  is  remanded  on  the 
cross  petition  of  Emory's  Sons  for  proceed- 
ings consistent  with  this  opinion.  Thompson 
V.  Davenport,  9  Bam.  &  C.  78;  Society  v. 
Underwood,  9  Bush,  009,  16  Am.  Rep.  731; 
Dunn's  Adm'r  v.  Kyle's  Ex'r,  14  Bush,  134." 
It  will  be  seen  from  the  petition  of  appel- 
lant that  after  setting  out  the  note  executed 
by  appellee  Anderson,  of  date  the  21st  of 
November,  1890,  it  is  further  alleged  that 
Anderson  had  no  property  subject  to  execu- 
tion, and  It  is  also  alleged  that  the  stock  of 
the  First  National  Bank  pledged  as  collateral 
was  of  no  value.  It  Is  further  alleged  that 
appellee  Anderson  executed,  indorsed,  and  de- 
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Hrered  said  note  for  the  accommodation, 
benefit,  and  beboof  of  said  Youtsey,  who  re- 
ceived the  entire  proceeds  thereof,  and, 
thongh  Anderson  Is  to  that  extent  a  creditor 
of  the  estate  of  Toutsey,  he  declined  to  malce 
claim  against  Youtsey  for  the  amount  of  said 
claim,  and  the  petitioner  prays  to  be  subro- 
gated to  all  the  rights  of  the  said  Anderson 
as  a  creditor  of  the  said  Youtsey,  to  the  ex- 
tent of  the  amount  of  said  notes  and  Interest; 
that  defendants  Samuel  E.  Anderson  and  T. 
B.  Youtsey  are  required  to  answer  herein, 
and  say  whether  or  not  said  note  was  ex- 
ecuted for  the  benefit  of  said  Toutaey,  and 
•ay,  further,  who  received  the  proceeds  there- 
of; and  he  prays  for  Judgment  against  the 
defendants  Anderson  and  Youtsey  for  $4,500, 
with  hiterest  from  the  21st  day  of  February, 
1807,  until  paid,  and  that  he  be  paid  his  pro 
rata  proportion  of  the  estate  of  the  assigned 
estate  of  T.  B.  Youtsey;  and  prays  for  his 
costs  and  all  Just  and  proper  relief.  A  simi- 
lar petition  was  filed  against  appellee  Phil- 
lips. The  answer  of  Phillips  denies  that  he 
declined  to  make  claim  against  Youtsey  for 
the  amount  of  said  note.  It  is  further  alleg- 
ed, in  substance,  that  in  the  execution  and 
delivery  of  the  note  he  was  in  fact  not  a 
principal  party,  but  was  the  agent  of  Yout- 
sey only;  that  it  is  true,  as  stated  by  Hoff- 
man, that  he  (Phillips)  executed,  Indorsed, 
and  delivered  said  note  for  the  accommoda- 
tion, benefit,  and  behoof  of  said  Youtsey, 
who  received  all  the  money  for  his  own  use 
aud  benefit    It  is  further  alleged  that  on 

the  day  of  January,  1897,  and  before 

the  maturity  of  said  note,  and  before  the 
filing  and  proving  of  the  same  In  this  case 
by  appellant  as  a  claim  against  Youtsey  and 
against  his  estate,  Hoffman  was  fully  Inform- 
ed in  the  premises,  and  knew  that  defendant, 
in  the  execution,  etc.,  of  said  note,  acted  for 
or  on  account  of  said  Youtsey,  and  for  his  ac- 
commodation, benefit,  etc.,  and  that  this  de- 
fendant was  In  said  matter  the  agent  of  snid 
Youtsey  only,  and,  being  so  Informed  and 
so  knowing,  he  (Hoffman)  elected  to  file  said 
note  as  a  claim  against  Youtsey  and  his  es- 
tate; that  with  a  full  knowledge  of  all  of 
said  facts  he  prosecuted  this  claim  in  the 
case  so  that  Judgment  against  Youtsey  in 
his  favor  was  duly  rendered  for  the  full 
amount  of  said  note,  with  Interest;  and  that 
while  so  knowing  he  received  from  the  es- 
tate of  the  said  Youtsey  In  this  case  the  sum 
of  9137.05  as  and  for  a  partial  dividend; 
wherefore  defendant  says  that  plaintiff  has 
and  ought  to  have  no  cause  of  action  against 
him  upon  said  note  or  in  any  manner  set 
up.  The  answer  of  appellee  Anderson  pre- 
sents substantially  a  similar  defense  to  that 
of  Phillips.  The  appellant  demurred  to  the 
aforesaid  answers,  and,  without  waiving 
same,  filed  a  reply  in  which  It  is  denied  that 
at  the  time  of  the  execution  or  delivery  of 
snid  notes  mentioned  in  his  pleadings  he 
knew  either  Phillips  or  Anderson  was  acting 
as  agent  for  said  Youtsey,  that  he  had  no 


knowledge  or  information  upon  that  subject 
at  that  time,  and  did  not  learn  the  facts 
until  the  failure  of  the  First  National  Bank 
of  Newport.  He  says  that  Investigation  and 
Inquiry  at  that  time  developed  the  facts  stat- 
ed in  his  former  pleading  herein.  He  says 
that  he  purchased  said  notes  in  the  regrular 
course  of  business  In  the  market  at  Cincin- 
nati, Ohio,  for  a  good  and  valuable  conslder.i- 
tion,  then  and  there  paid  by  him.  to  wit, 
the  full  face  value  of  said  notes,  less  the 
discount;  that  they  were  so  purchased  by 
him  before  their  maturity;  and  that,  under 
the  laws  of  the  state  of  Ohio  in  force  then, 
said  hills  and  notes  had  the  effect  of  bills 
of  exchange,  and  were  In  fact  bills  of  ex- 
cliange,  and  were  not  subject  to  equitable 
defenses.  The  court,  as  before  stated,  dis- 
missed appellant's  claim  as  against  Anderson 
and  Phillips,  and  from  tliat  Judgment  this  ai>- 
peal   is  prosecuted. 

That  the  claims  sued  upon  by  the  appellant 
are  bills  of  exchange  seems  to  be  admitted, 
and  is  undoubtedly  true,  whetlier  admitted 
or  not.  It  will  be  observed  that  appellant 
claims  that  he  was  only  seeking  to  be  subro- 
gated to  the  rights  of  the  appellees  as  agrainst 
Youtsey,  so  far  as  the  prosecution  of  his 
claim  against  Youtsey  is  concerned.  It  Is 
clear,  under  the  proof  in  this  case,  that.  If 
appellees  had  been  compelled  to  pay  appellant 
the  debt  sued  on,  they  would  have  been  enti- 
tled to  recover  the  same  from  Youtsey;  hence 
It  seems  to  us  that  the  mere  fact  that  Hoff- 
man was  seeking  to  be  subrogated  to  their 
rights  against  Youtsey  cannot  be  held  to  be 
an  election  to  look  alone  to  Youtsey  for  the 
payment  of  the  debt  in  question. 

We  deem  it  unnecessary  to  determine 
whether  appellees  were  technically  what  is 
understood  as  agents  for  Youtsey,  or  whether 
they  should  be  held  to  be  the  obligors  in  the 
accommodation  paper  Issued  for  the  sole  ben- 
efit of  Youtsey. 

We  do  not  understand  the  decision  in  Jones 
V.  Johnson  to  settle  this  case  for  appellees, 
thongh  it  appears  from  the  decision  that 
Emory's  Sons,  after  a  full  knowledge  of  the 
transaction  had  with  Dom,  elected  to  pro- 
ceed against  Dom  or  his  estate  for  payment 
of  the  debt,  and  it  was  insisted  that,  there- 
fore, they  were  precluded  from  looking  to  the 
bank,  the  unknown  principal  at  the  time 
loan  of  money  was  made  to  Dom  and  the 
bank  stock  pledged.  It  will  be  seen,  from 
examination  of  the  case  supra,  that  a  suit 
was  pending  in  the  same  court  in  equity 
to  settle  the  affairs  of  the  bank,  and  also  one 
to  settle  the  estate  of  Dorn,  and  that  Emory's 
Sons  had  filed  their  claim  against  Dom's  es- 
tate, and  also  sought  to  recover  from,  or.  in 
other  words,  also  filed  their  claim  against, 
the  bank,  and  the  bank  insisted  that  presen- 
tation and  filing  of  the  claim  against  Dorn's 
estate,  and  receiving  a  pro  rata  therefrom, 
precluded  a  recovery  against  It,  and  the  cir- 
cuit court  so  decided;  but  this  court  reversed 
the  Judgment,  and  held  that  the  prosecatlon 
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of  tbe  claim  against  Dorn'a  estate  did  not 
bar  EmoTT'a  Sons'  right  to  recover  against 
tbe  bank.  It  is  therefore  manifest  that  tbe 
case  snpra  supports  the  contention  of  appel- 
lant rather  than  that  of  appellees.  After  a 
careful  consideration  of  this  case,  we  are  of 
opinion  that  the  prosecution  of  the  claim  of 
appellant  against  Youtsey  constitutes  no  de- 
fense upon  the  part  of  appellees.  Any  sum 
collected  by  appellant  from  Youtsey  or  his 
estate  should  be  credited  upon  the  claim 
sued  on,  and  a  Judgment  entered  against  the 
api>ellees  for  tbe  residue. 

Judgment  reversed,   and   cause  remanded 
for  proceedings  consistent  herewith. 


TALBOTT  et  nx.  v.  CAMPBELL  et  aLi 

(Court  of  Appeals  of  Kentucky.    Feb.  28, 
1902.) 

PARTITION— BIQHT  TO  DIVISION  IN  KIND- 
PRBSUHFTION  AS  TO  DIVISIBILITT  OF  LAND 
—  BNPOdCBMBNT  OP  BXBCUTION  LIEN  — 
PROmSB  TO  PAT  DBBT  OK  ANOTHBR^-CON- 
SIDBRATION— REVERSAL  OF  JUDOMBNT— BP- 
FBCT  ON  VALIDITT  OF  SALB. 

1.  An  exception  to  a  final  judgment  Is  not 
necessarv  in  order  to  give  Jurisdiction  of  an 
appeal  therefrom. 

2.  To  deprive  one  of  several  co-tenants  of 
the  Tiaht  to  a  division  in  kind,  it  must  af- 
firmatively appear  that  the  land  caonot  be  di- 
vided without  materially  impairing  its  value; 
and,  in  any  event,  it  will  be  presumed  that  ■ 
tract  of  100  acres  is  divisible  without  impair- 
inR  its  value,  unless  tbe  contrary  appears. 

3.  A  creditor  who  has  had  his  execution  lev- 
led  upon  tbe  debtor's  undivided  interest  in  a 
tract  of  land  must  call  upon  the  sheriff  to 
carry  his  levy  into  a  sale  as  provided  by  stat- 
ute, and  has  no  right  to  be  made  a  party  to  a 
partition  proceeding  and  Insist  on  a  sale  of  tbe 
land. 

4.  Where  purchasers  agreed,  as  part  of  the 
consideration  for  laud,  to  pay  a  debt  supposed 
to  be  due  by  tbe  vendor  to  S.,  they  cannot 
question  the  validity  of  that  debt;  but,  if  en- 
titled to  an  abatement  of  the  purchase  price 
because  of  a  partial  failure  of  title,  that  de- 
fense is  available  against  S. 

5.  An  error  in  a  judgment  for  the  sale  of 
land  is  not  ground  for  setting  aside  the  sale 
made  thereunder;  and  therefore,  where  no 
other  ground  is  relied  on,  a  judgment  confirm- 
ing the  sale  will  be  afiBrmed,  though  the  judg- 
ment under  which  the  sale  was  made  be  re- 
versed. 

Appeal  from  circuit  court,  Hardin  county. 

"Not  to  be  officially  reported." 

Action  by  Stephen  S.  Campbell  and  others 
against  James  W.  Talbott  and  Rachael  Tal- 
bott,  his  wife,  for  sale  of  land  and  division 
of  proceeds.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

S.  M.  Payton,  for  appellants.  Sprlgg  ft 
Chelf,  for  appeUees. 

O'KEAR,  J.  Mia.  Reed  owned  100  acres 
of  land  In  Hardin  county.  Her  husband  and 
three  children  survived  her.  The  husband 
occupied  the  land  thereafter  for  several  years 
as  tenant  by  the  curtesy.  In  his  lifetime  he 
contracted  with  Stark  Bros.,  nurserymen,  for 


*  Reported  by  Edward  W.  Hlnes,  Baq.,  of  tbe  Frank- 
tort  bar.  and  tonnerly  state  reporter. 


fruit  trees  to  be  set  out  upon  this  land  and 
another  tract  adjoining,  of  about  52  acres, 
owned  by  Reed,  the  husband.  Afterwards 
Reed,  one  of  tbe  three  heirs  of  Mrs.  Reed, 
Joining,  conveyed  the  100  acres  above  named, 
and  the  52  acres,  to  appellants  Talbott,  In 
consideration  of  the  exchange  of  80  acres  of 
land  in  Edmonson  county,  and  the  assumption 
by  the  Talhotts  of  the  Stark  Bros,  debt  of 
$253.40.  The  Talbotts  took  possession  imder 
their  purchase.  Thereafter  Reed  died.  The 
other  two  children  of  Mrs.  Reed  brought  this 
suit  against  the  Talbotts,  alleging  that  the 
plaintiffs  were  tbe  owners  in  fee  of  a  two- 
thirds  undivided  interest  In  the  100  acres,  and 
that  the  Talbotts,  by  virtue  of  tbe  conveyance 
from  their  sister,  were  the  owners  of  the  other 
one-third.  They  further  stated  that  "said 
land  cannot,  In  their  Judgment,  be  divided 
wltliout  materially  impairing  Its  value."  They 
prayed  for  Its  sale  as  an  entirety,  and  Tor 
the  division  of  the  proceeds  accordhig  to  their 
respective  Interests.  Appellants  contended  In 
their  answer  that  the  land  could  be  divided 
without  Impairing  Its  value  or  the  value  of 
any  interest,  and  further  pleaded  that  they 
owned  the  tract  adjoining,  of  52  acres;  that 
their  one-third  In  value  of  the  100  acres  could 
be  laid  off  so  as  to  adjoin  their  52  acres 
without  impairing  the  value  of  the  remainder, 
or  any  Interest  therein,— and  prayed  accoi'd- 
Ingly.  The  court  adjudged  upon  the  plead- 
ings, without, proof,  that  the  land  be  sold  as 
an  entirety. 

Tbe  first  question  presented  is,  as  there 
was  no  exception  to  the  Judgment  are  Its 
errors  available  to  the  party  aggrieved  there- 
by? We  are  of  opinion  that  they  are.  The 
statute  regulating  appeals  to  this  court  gives 
the  right  of  appeal  from  all  final  Judgments 
of  the  circuit  courts  when  the  title  to  real 
estate  Is  Involved.  This  right  is  not  made 
to  depend  upon  the  exceptions  of  the  parties  to 
such  final  order.  Craycraf  t  v.  Duncan,  6  Ky. 
Law  Rep.  651.  Then,  was  the  Judgment  erro- 
neous'^  Civ.  Code,  t  400,  subeec.  2,  gives  the 
right  to  maintain  the  suit  for  the  sale  of  the 
property  as  a  whole  upon  the  following  condi- 
tion: "If  the  estate  be  In  possession,  and  the 
property  cannot  be  divided  without  materially 
impairing  Its  value,  it  may  be  sold."  We  hold 
that,  unless  It  is  made  to  affirmatively  ap- 
pear that  the  property  Is  Indivisible  without 
materially  impairing  its  value.  It  would  be 
error  to  adjudge  Its  sale  as  an  entirety.  The 
owner  of  each  share  is  entitled  to  hold  his 
property  subject  only  to  the  rights  of  his 
co-tenants.  If  Indivisible,  It  would  be  unjust 
to  the  other  tenants  to  compel  them  to  suffer 
sacrifices  to  gratify  one  Joint  owner's  whim 
or  claim  to  personal  use  of  the  Identical 
property.  But  where  it  Is  divisible  without 
impairment  of  value,  there  is  no  reason,  and 
therefore  no  law,  compelling  any  Joint  owner 
to  sell  his  property  contrary  to  his  will.  It 
may  be  doubted  if  such  power  exists,  or 
may  be  granted  by  the  legislature.  At  any 
rate.  In  tills  case  it  was  not  shown  that  the 
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land  was  Indivisible  without  Impairing  Its 
value.  Furthermore,  the  quantity  would  seem 
to  indicate  prima  facie  that  it  could  be  so 
diyided.  If  It  could,  then  It  was  the  right 
of  appellants  to  have  It  so  divided,  and  to 
have  their  part  set  apart  so  as  to  adjoin 
their  other  land.  The  Judgment  of  the  court 
ordering  a  sale,  In  the  present  state  of  th» 
record,  was  erroneous. 

But  It  Is  urged  for  appellees  that  appeUants 
are  not  prejudiced  by  this  Judgment,  although 
erroneous,  because  the  land  had  to  be  sold— 
anyhow,  appellants'  Interest  In  It— for  debts. 
We  shall  dispose  of  those  questions  toow 
After  this  suit  was  brought,  B.  W.  McOluiB 
filed  his  petition  to  be  made  a  party  to  this 
suit,  upon  the  following  state  of  facts:  He 
alleges  that  he  obtained  a  Judgment  against 
appellant  James  W.  Talbott  at  the  June  term, 
1899,  of  the  Hardhi  cUrcult  court,  for  $160, 
with  interest  and  costs,  and  had  caused  the 
execution  thereon  to  be  levied  on  appellant 
J.  W.  Talbott's  Interest  In  this  land.  He 
prays  that  the  court  order  It  sold,  and  apply 
the  proceeds  to  the  payment  of  his  Judgment. 
We  fail  to  see  where  he  has  a  standing  In 
court  in  this  case.  His  remedy  Is  complete 
against  appellant  J.  W.  Talbott's  Interest  In 
the  land.  If  It  Is  subject  to  that  debt  The 
court,  to  rendering  a  Judgment  In  bis  favor 
on  his  debt,  has  given  bim  all  that  he  appears 
to  need  In  the  way  of  Judicial  process  to  col- 
lect his  debt  He  has  simply  to  have  the 
sheriff  carry  his  levy  Into  a  sale  as  pro- 
vided by  statute.  There  Is  no  reason  shown 
In  this  record  why  the  court  should  be  asked 
or  permitted  to  execute  the  duties  of  sheriff 
In  making  the  sale.  As  the  record  now 
stands,  that  petition  should  have  been  re- 
jected. Stark  Bros,  claim  their  lien  upon 
this  laud.  It  is  resisted  by  appellees  because 
Reed  had  only  a  life  estate  In  the  100  acres, 
and,  of  course,  could  convey  no  greater  title 
than  he  had.  This  Is  true  so  far  as  appellees 
are  concerned.  But  appellants  contracted 
with  Reed  that  they  would  pay  Stark  Broe. 
the  debt  of  $253.40.  This  was  part  of  the 
consideration  for  the  conveyance  to  appel- 
lants of  the  152  acres.  Therefore,  but  for 
valid  defenses  thereto,  appellants  would  be 
compelled  to  pay  Stark  Bros.,  and  the  land 
would  be  In  lien  to  them  to  secure  It  To 
this  debt  appellants  pleaded  several  defenses. 
We  are  of  opinion  that  the  one  attempted, 
based  upon  a  failure  of  the  consideration,  In 
whole  or  In  part,  from  Stark  Bros,  to  Reed, 
Is  unavailable  to  appellants.  They  assumed 
to  pay  Stark  Bros.,  for  Reed,  this  sum,  not 
for  the  fruit  trees,  but  tor  the  land.  It  is 
not  material,  therefore,  whether  the  fruit 
trees  were  or  were  not  as  represented.  It 
is  charged,  though,  by  appellants,  that  Reed 
represented  to  them  that  he  owned  in  fee 
simple  the  title  to  the  whole  of  the  152  acres, 
knowing  It  was  untrue,  and  knowing  that  he 
owned  in  fact  only  52  acres  of  it  and  a  life 
estate  only  In  the  100  acres.  AppeUants  al- 
lege that  they  were  Ignorant  of  the  true  state 


of  the  title,  and  relied  on  Reed's  representa- 
tions. If  this  be  true,  then  appeUants  wae 
entitled  to  an  abatement  of  the  purchase 
price  agreed  to  be  paid,  to  the  extent  of  the 
faUure  of  the  title.  This  defense  is  availa- 
ble to  them  against  Stark  Bros.,  because  tbe 
right  of  Stark  Bros,  to  recover  It  from  ap- 
pellants grows  out  of  the  agreement  forming 
the  sale  of  tbe  land  to  appellants.  Stark 
Bros,  must  take  the  benefit  of  the  agreement 
subject  to  the  defenses  existing  against  it. 
We  therefore  conclude  that  it  was  prejudicial 
to  appeUants  to  have  ordered  their  lands  sold 
In  this  case  upon  the  state  of  record  at  the 
time  of  the  trial,  because.  In  addition  to  the 
fact  of  its  dlvlslbUllT  as  to  the  McClure  debt 
the  court  was  not  the  proper  place  to  have 
the  sale  made,  and,  aa  to  the  Stark  Bros, 
debt.  It  was  not  shown  by  the  record  that  the 
land  would  be  Uable  to  It  to  any  extent  tUl 
the  defense  raised  by  appellants'  answer  was 
disposed  of.  The  Stark  Bros,  cross  suit  need 
not  defer  the  partition  of  this  land  among  tbe 
owners. 

After  the  Judgment  in  this  action  was  ren- 
dered, a  sale  was  had  by  the  commla»l(»er 
of  the  court,  who  filed  a  report  of  his  action. 
The  land  was  sold  to  a  stranger  to  the  salt 
for  $712.  The  order  of  confirmation  was  en- 
tered at  the  March  term,  1901,  of  the  court 
AppeUants  prcsecute  this  appeal,  also,  from 
tbe  Judgment  confirming  tbe  sale.  Tbe  only 
ground  of  objection  to  the  sale  is  that  It  was 
based  upon  an  erroneous  Judgment  This  Is 
not  a  ground,  In  itself,  to  set  aside  a  sale. 
Vanmeter  ▼.  Vanmeter's  Assdgnee,  88  Ky. 
448,  11  S.  W.  80,  280.  It  has  long  been  the 
recognized  law  of  this  state  that  the  reversal 
of  a  Judgment  of  sale  wUl  not  affect  a  sale 
made  under  the  Judgment  before  reversal. 
Tecum  v.  Foreman,  14  Bush,  484;  Cooley  v. 
Rea's  Adm'r,  7  Ky.  Law  Rep.  298;  Earl  v. 
Porter,  2  Ky.  Law  Rep.  316;  Judah  v.  Blckd, 
4  Ky.  Law  Rep.  716. 

From  the  foregoing.  It  follows  that  tbe 
Judgment  of  sale  rendered  on  the  Sth  day  of 
December,  1900,  Is  reversed,  and  cause  re- 
manded for  proceedings  consistent  herewith. 
The  Judgment  confirming  the  sale  rendered 
MarcA  19,  1901,  Is  affirmed. 


SCHAEPER  V.  VOGHT'S  TRUSTEE  et  «1.« 

(Court  of  Appeals  of  Kentucky.     March   13, 

1902.) 

WILLS-CONVBTANCB  TO  DBVI8Bn-BLEX3nON 
—LIABILITY  OP  DEVISEE  FOR  DEBT 
CHAROBD  BT  WILL. 
1.  Where  a  father  executed  a  will  giving  to 
his  daughter  real  and  personal  estate,  and  re- 
quiring her  to  pay  one-third  of  a  certain  debt 
which   he    owed,    and    thereafter   executed    a 
deed  conTeylue  to  her  tbe  real  estate  devised, 
of  which  he  placed  her  iu  possession,  and  died 
without  chauKing  his  wiU,  the  daughter  took 
the  real  estate  under  the  deed,  and  is  there- 
fore Uable  for  the  part  of  the  debt  referred  to 

'Reported  by  Edward  W.  Hinea,  Ewi.,  at  tha  Frank- 
tort  bar,  and  formerly  atate  reporter. 
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only  to  the  extent  of  the  Talae  of  the  personal 
estate  receired  under  the  wUL 

2.  Though  the  derisee  could  not  claim  both 
under  and  against  the  will,  she  did  not,  by  ac- 
teptiog  the  personal  estate  bequeathed  to  her, 
become  liable  for  the  debt  with  which  she  was 
diarged  by  the  will,  except  to  the  extent  of  the 
value  ot  such  personal  estate. 

Appeal  from  circuit  court,  Jefferson  county, 
chancery  division. 

"To  be  officiaUy  reported." 

ActioD  by  A.  A.  Stoll,  trustee  for  Catherine 
Vogbt,  and  others,  against  Amelia  Schaefer 
and  others,  to  enforce  a  mortgage  lien.  Judg- 
ment against  Amelia  Schaefer,  and  aba  ap- 
peals.    Reversed. 

Kohn,  Balrd  &  Spindle,  for  appellant  Pry- 
or  &  Saptnsky,  for  appellees. 

BUBNAM,  J.  Andreas  Vogbt  was  twice 
married.  He  had  by  his  first  wife  three  chil- 
dren, Amelia  Schaefer,  SopUIa  Frederick,  and 
John  Voght;  by  his  secmid  wife,  Catherine, 
he  had  also  three  children,  Andreas  Voght 
Jr.,  Albert  Voght  and  Katie  Voght  In  1886 
his  second  wife  procured  a  divorce  from  him, 
and  In  settlement  at  her  claims  for  alimony 
and  dower  he  executed  bis  note  to  A.  A. 
Sti^,  as  trostee  for  her  and  her  Infant  chil- 
dren, for  the  sum  of  $5,000,  due  eight  years 
after  date,  with  annual  Interest  thereon  at 
the  rate  of  6  p«:  cent,  which  was  secured 
by  a  mortgage  on  a  tract  of  60^  acres  of 
land  lying  In  Jefferson  county.  On  the  day 
following  the  executlMi  of  this  note  and 
mortgage,  Voght  made  the  following  wlU: 
*%  Andreas  Voght  being  of  sound  mind  and 
memory,  and  knowing  the  certainty  of  death 
and  the  nncertatnty  of  life,  do  hereby  make 
this,  my  last  will  and  testament:  First  I 
devise  to  my  daughter  Amelia  Schaefer,  wife 
of  Joseph  Schaefer,  the  land  and  real  estate 
on  which  she  now  resides,  being  (28^ 
twenty-eight  and  one-half  acres  of  land, 
near  Taylorsvllle  turnpike,  adjoining  the 
farms  of  Smyser  and  Kramer,  and  being  the 
same  conveyed  to  me  t^  William  Vwnon, 
etc  by  deed  recorded  In  Deed  Book  #17B, 
page  642,  Jefferson  county  Clerk's  office,  to 
her  belts  and  assigns  forever.  Second.  I  de- 
vise to  my  daughter  Sophia  Frederick,  wife 
of  Alois  Frederick,  the  real  estate  on  which 
she  lives,  being  (88^  thtarty-three  and  one- 
fourth  acres  of  land,  on  the  Louisville  and 
Taylorsvllle  tnmpike  road,  in  Jefferson  coun- 
ty, Kentncky,  being  the  same  conveyed  to  me 
by  deed  recorded  In  Deed  Book  #216,  page 
689,  Jefferson  county  clerk's  office,  to  have 
and  to  hold  onto  her  heirs  and  assigns  for- 
ever. Third.  I  devise  unto  my  son,  John 
Vcvht  (40)  acres  ef  land  I  purchased- of  D. 
Darielle  and  wife  by  deed  recorded  In  Deed 
Book  #108,  page  271,  Jefferscm  county  clerk's 
office,  the  tract  containing  sixty  and  one- 
fourth  (OOK)  acres.  The  forty  acres  I  give 
to  my  BOO  J<An  adjoins  Immediately  the 
lands  ot  Jacob  Boederer  and  James  McGurdy, 
and  includes  the  dwelling  house  and  improve- 
aient%   to   bis   heirs   and  assigns   forever. 


Fourth.  I  desire  that  the  child  Theresa  Fred- 
erick, daughter  of  my  deceased  daughter,  Maria 
Frederick,  shall  have  paid  to  her  one  thou- 
sand dollars  ($1,000.00).  Fifth.  I  desire  that 
the  remaining  tract  of  (20(4)  twaity  and  one- 
fourth  acres,  which  is  the  remaining  part  ot 
the  (00^  sixty  and  one-fourth  acre  tract  of 
which  forty  acres  was  conveyed  to  my  son, 
John,  by  this  will,  be  sold  by  my  executor 
for  the  purpose  of  paying  ott  the  mortgage 
debt  which  I  now  have  on  my  lands.  Sixth. 
If  the  proceeds  of  said  sale  of  twenty  and 
one-fourth  acres  be  not  enough  to  pay  off  the 
mortgage  debt  and  also  the  one  tibousand 
dollars  devised  to  my  grandchild  Theresa 
Frederick,  then  my  children,  AmeJIa  Schaef- 
er, Sophia  Fredrick,  and  John  Voght  shall 
pay  ov«  the  balance  of  said  debt  each  one 
share  and  share  alike.  Seventh.  If  at  my 
death  any  cash,  money,  or  any  {»x>perty,  real, 
personal,  or  mixed,  not  devised  in  this  wlU, 
remains.  It  shall  be  given  in  equal  shares 
to  my  three  children.  Eighth.  I  desire  that 
a  nice  tombstone  be  erected  on  my  grave. 
Ninth.  I  ai^olnt  Alois  Frederick  executor 
of  diis,  my  last  will  and  testament  with- 
out bond.  In  testimony  whereof,  I  have 
hereunto  placed  by  signature  this  twenty- 
first  day  of  January,  1887.  [Signed]  Andreas 
Voght"  The  forty  acres  of  land  devised  by 
the  third  clause  of  his  will  to  his  son,  John 
Voght  constituted  a  part  of  the  60^  acres 
which  he  had  mortgaged  on  the  previous  day 
to  secure  the  payment  of  the  $5,000  note 
executed  to  Stoll  as  trustee.  And  on  the  lOtb 
day  of  June,  1889,  Andreas  Voght  executed 
and  delivered  a  general  warranty  deed  to  bis 
daughter  Amelia  Schaefer  for  28V^  acres  of 
land  devised  to  her  in  the  first  clause  ot  his 
will,  and  put  her  in  possession  thereof,  for 
the  recited  consideration  of  $6,000  paid  In 
cash.  During  the  Ufe  of  Andreas  Voght  the 
Interest  on  the  note  executed  to  Stoll  was 
paid.  He  died  on  the  2lBt  of  April,  1893, 
and  the  will  of  January  21,  1887,  was  found 
among  his  papers  unchanged,  and  was  duly 
probated.  In  addition  to  the  real  estate  dis- 
posed of  by  the  will,  the  decedent  owned 
personal  property,  consisting  In  the  main  of 
household  furniture,  of  the  value  of  about 
$1,(X)0.  After  his  death  a  meeting  was  held 
by  the  devisees  and  heirs  at  law,  and  the 
will  was  read  to  them  by  Frederick,  who  was 
named  as  executor  in  the  wUl.  At  this  meet- 
ing the  executor  and  John  Voght  notified 
Mrs.  Schaefer  that  the  28^  acres  of  land 
deeded  to  her  by  her  father  was  liable  for 
one-third  of  the  note  for  $5,000  executed  by 
decedent  to  Stoll,  and  the  Interest  thereon 
until  maturity,  and  that  the  deed  was  In- 
valid unless  she  could  demonstrate  that  she 
bad  actually  paid  the  consideratirai  recited 
therein.  A  number  of  depositions  have  been 
taken  to  prove  what  occurred  at  this  meet- 
ing, and  the  statements  of  the  witnesses  are 
quite  conflicting;  but  we  think  It  fairly  ap- 
pears that  Mrs.  Schaefer  insisted  that  her 
deed  was  good,  and  that  she  intended  to 
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claim  nnd^  It,  and  complaliied  that  she  did 
not  receive  a  full  share  with  the  other  chil- 
dren under  the  will.  She  accepted,  however, 
one-third  of  the  i>ersonal  property  devised  In 
the  seventh  clause  of  the  will,  and  paid  one- 
tiilrd  of  the  Interest  doe  on  the  note  to  Stoll 
for  three  or  four  years.  In  Aogust,  1897, 
the  trustee,  Stoil,  Instituted  this  salt  npon  the 
$6,000  note,  and  asked  that  the  mortgage  be 
enforced  and  the  property  sold  to  satisfy  the 
principal  and  unpaid  Interest  of  the  debt  In 
the  meantime  John  Voght  had  died,  leaving 
a  widow  and  two  Infant  children.  The  Louis- 
vlUe  Trust  Company  qualified  as  guardian  for 
the  infants.  Subsequently  Sophia  Frederick, 
her  husband,  the  executor  of  Andreas  Vogtat, 
and  the  trust  company  as  guardian  of  the 
Infants,  filed  their  answer,  and  asked  that 
the  court  should  first  decree  a  sale  of  the 
20^  acres  of  land  directed  to  l>e  sold  In  the 
sixth  clause  of  the  will  of  testator  to  satisfy 
the  mortgage,  and  that.  If  the  proceeds  de- 
rived from  the  sale  of  this  tract  of  land 
should  be  Insufficient  to  pay  the  debt,  the 
three  children  of  testator,  Mrs.  Schaefer,  Mrs. 
Frederick,  and  Mrs.  Voght,  should  be  com- 
pelled to  pay  their  proportion  of  the  dlfter- 
ence,  as  required  by  the  seventh  clause  of 
the  will  of  Andreas  Voght  The  20%  acres 
realized  $2,000,  which  was  credited  upon  the 
mortgage  debt  leaving  unpaid  thereon  $4,190. 
Mrs.  Frederick  paid  one-third  of  this  amount 
$1,306,  luto  court  Mrs.  Schaefer,  for  reply 
to  the  cross  petition  of  Mrs.  Frederick  and 
the  trust  company,  denied  that  she  owed  any 
part  of  tlie  $4,190  due  on  the  note  to  Stoll; 
that  the  2Sy2  acres  of  land  devised  to  her  by 
the  will  could  be  charged  with  any  part 
thereof;  and  alleged  that  she  owned  the  28V^ 
acres  of  land  by  virtue  of  the  deed  made  to 
her  by  her  father  fn  his  lifetime,  and  that 
he  had,  by  mistake  and  oversight  failed  to 
correct  his  will;  alleged  that  the  land  con- 
stituted no  part  of  the  estate  of  Andreas 
Voght  at  his  death,  and  that  he  had  no  power 
to  charge  the  land  with  the  payment  of  any 
part  of  his  debts,  and  that  he  did  not  In- 
tend to  do  so.  The  pleadings  being  made 
up,  upon  final  submission  the  trial  court  ad- 
judged that  Mrs.  Schaefer  was  liable  for  one- 
third  of  the  balance  due  upon  the  deed  to 
Stoll  as  trustee,  and  adjudged  a  lien  against 
her  laud  to  that  amoimt;  and,  In  the  opinion 
filed  by  him,  he  rested  his  decision  upon  the 
provisions  of  sections  2068,  4833,  and  4835  of 
the  Kentucky  Statutes,  and  upon  the  opinion 
in  Hazlewood's  Ex'r  v.  Webster.  82  Ky.  400. 
It  was  a  rule  of  the  common  law  that  a 
sale  by  the  testator,  subsequent  to  the  mak- 
ing of  his  will,  of  land  or  chattels  devised 
by  It  was  an  ademption  or  extingruisbment 
of  It  as  a  legacy,  so  that  the  legatee's  right 
or  claim  to  It  was  lost  To  change  this  rule 
of  the  common  law,  sections  2068  and  4835 
of  the  Kentucky  Statutes  were  enacted. 
Section  2008  Is  as  follows:  "The  conversion, 
in  whole  or  in  part  of  money  or  property, 
or  the  proceeds  of  property  devised  to  one 


of  the  testator's  belra  into  ottier  property 
or  thing,  with  or  without  the  assent  of  the 
testator,  shall  not  be  an  ademption  of  the 
legacy  or  devise  unless  the  testator  so  in- 
tended; but  the  devisee  shall  have  and  re- 
ceive the  value  of  such  devise  unless  a  con- 
trary Intention  on  the  part  of  the  testator 
appear  from  the  wlU,  or  by  parol  or  other 
evidence."  And  section  4835  further  pro- 
vides  that  "no  conveyance  or  other  ajct  sub- 
sequent to  the  execution  of  a  vrlU  shall,  un- 
less it  be  an  act  by  which  the  will  is  re- 
voked as  aforesaid,  prevent  Its  operation 
with  respect  to  such  interest  in  the  estate 
comprised  In  the  will  as  the  testator  may 
have  power  to  dispose  of  by  will  at  the  time 
of  his  death."  There  Is  nothing  In  either  of 
these  sections  of  the  statutes  which  was  in- 
tended to  prevent  the  transfer  of  property 
previously  devised  by  will  during  the  life 
of  the  testator.  In  the  case  of  Hazelwood's 
Ex'r  V.  Webster,  82  Ky.  409,  It  was  decided 
that  the  mere  sale  of  real  estate  devised  by 
will  did  not  create  a  presumption  that  the 
testator  Intended  to  revoke  the  devise,  but 
tliat  the  burden  of  proof  was  upon  the  party 
claiming  against  the  will  to  show  tJiat  the 
testator  Intended  a  revocation  or  ademption 
of  the  devise  by  the  will.  The  case  of  Dnn- 
can'B  Trustee  v.  Clay,  IS  Bush,  48,  Is  to  tbp 
same  effect  In  that  case  it  was  held  that 
a  gift  to  a  devisee  by  the  testator  after  mak- 
ing his  will  disposing  of  his  entire  estate, 
it  not  appearing  by  parol  or  other  evidence 
that  the  gift  was  Intended  as  a  satisfaction 
In  whole  or  In  part  of  the  devise,  is  not 
chargeable  against  the  devisee  as  an  ad- 
vancement or  ademption.  In  whole  or  In  port 
of  the  devise.  Section  4839  of  the  Kentucky 
Statutes  provides  that  "a  will  shall  be  con- 
strued with  reference  to  the  real  and  per- 
sonal estate  comprised  In  it  to  speak  and 
take  effect  as  If  It  had  been  executed  Im- 
mediately before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by 
tlie  will."  Neither  the  sections  of  the  stat- 
ute nor  the  case  relied  on  have  any  applica- 
tion to  the  facts  of  the  case  at  bar.  They 
would  apply  if  Mrs.  Schaefer  were  contend- 
ing that  the  devise  to  her  under  the  first 
clause  of  the  will  was  not  revoked  by  the 
deed,  and  she  was  therefore  entitled  to  par- 
ticipate with  the  other  devisees  to  the  extent 
of  the  value  of  the  estate  disposed  of  by 
the  will.  In  this  state  of  case  the  burden 
would  be  upon  appellees  to  allege  and  prove 
that  by  the  deed  the  testator  Intended  to 
aatisfy  the  devise  to  the  appellant  By  the 
execution  and  delivery  of  the  deed  to  Mrs. 
Schaefer  in  1889,  testator  parted  with  all  of 
his  interest  in  the  land  conveyed,  and  It  was 
no  lon;;er  in  his  power  to  charge  It  with  the 
payment  of  any  sums  of  money,  by  will  or 
otherwise.  These  conclusions  are  fully  sus- 
tained by  the  opinion  in  Marshall  v.  Rencb, 
3  Del.  Ch.  240,  which  was  a  case  very  much 
like  this.  In  response  to  the  contention  that 
the  will  and  deed  were  one,  and  should  be 
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coiwtraed  together  as  one  instrument,  the 
court,  on  page  253,  said:  "A  will  can  operate 
only  on  aucb  lands  as  tbe  testator  may  hold 
at  his  decease.  In  tUs  case  the  testator  so 
expressly  directed.  Afterwards,  by  these 
conveyances,  the  legal  effect  of  which  he 
must  be  presumed  to  have  understood,  he 
witlidrew  part  of  his  lands  from  under  the 
devise,  leaving  it  to  apply  only  to  the  resi- 
due. Nothing  but  the  residue,  then,  can  be 
Included  In  the  petition  by  force  of  the  will." 
And  In  response  to  the  contention  that  the 
conveyances  should  be  held  to  be  a  satisfac- 
tion of  the  devise  in  the  will,  the  court,  on 
page  258,  said:  "The  testator  and  grantor 
either  mistook  the  legal  operation  of  these 
conveyances,  or  through  Ignorance  or  Inad- 
vertence omitted  to  make  a  codicil  to  hia 
wlU.  Bat  for  this  there  is  no  remedy. 
Where  a  party  makes  just  such  an  instru- 
ment as  he  intends  to  make,  without  fraud, 
surprise,  or  mistake  In  fact,  an  error  as  to 
the  legal  effect  of  the  instrument  cannot  be 
corrected.  After  a  fnll  consideration  of  the 
whole  subject,  I  am  unable,  though  dispos- 
ed to  do  so,  to  bring  the  lands  conveyed  to 
the  defendant  into  the  partition.  This  re- 
sult disappoints  the  testator's  expectation, 
and  works  great  inequality  among  his  chil- 
dren, but  this  is  a  mischief  far  less  than  it 
would  be  to  relax  rules  of  law  settled  upon 
great  consideration  for  the  protection  of 
rights  of  property.  Instances,  like  this,  of 
hardship,  or  even  of  injustice,  are  unavoid- 
able. It  Is  not  possible  by  any  system  of 
Jurisprudence  to  administer  exact  Justice  In 
every  case.  The  best  system  is  that  whldi 
affords  such  rules  as  will  secure  Justice  in 
the  ordinary  course  of  human  transactions, 
■nd  to  such  rules,  once  settled.  It  is  the  duty 
aud  the  part  of  wisdom  for  the  court  to  ad- 
here." 

We  therefore  conclude  that  the  Judgment 
of  the  trial  court  cannot  be  sustained  upon 
the  theory  advanced  in  the  opinion.  But 
counsel  for  appellees  contend  that  after  the 
death  of  her  father  the  appellant  was  put 
to  an  equitable  election  either  to  take  un- 
der the  will  or  against  It,  and  that,  as  she 
elected  to  receive  her  part  of  the  personal 
property  advanced  by  the  seventh  clause 
of  the  win,  she  bound  the  land  previously 
conveyed  to  her  by  her  father  for  the  pay- 
ment of  one-third  of  the  mortgage,  as  pro- 
vided for  in  the  sixth  clause  of  the  will. 
The  law  is  well  settled  in  this  state  that  a 
person  cannot  claim  both  under  and  against 
a  will,  and  the  acceptance  by  the  devisee  un- 
der a  will  of  a  legacy  is,  by  operation  of  law, 
an  abandonment  of  ail  claim  to  other  prop- 
erty devised  by  the  wilL  But  we  are  unable 
to  perceive  bow  this  doctrine  can  have  any 
application  to  the  case  at  bar.  It  is  true 
that  appellant  accepted  her  part  of  the  per- 
sonal estate  devised  by  the  third  clause  of 
the  will,  but  she  claims  the  land,  not  under 
the  will,  but  under  the  deed.  Sections  2084 
to  aoS8  of  the  Kentucky  SUtutes,  incluslTe, 


provide  that  a  devisee  or  h^  shall  be  per- 
sonally liable  for  the  debts  of  the  ancestor 
to  the  extent  of  assets  received;  and,  by 
the  acceptance  of  one-third  of  the  personal 
estate  disposed  of  in  the  seventh  clause  of 
the  will,  appellant  became  liable  for  the 
debts  of  her  father  to  the  extent  of  the  per- 
sonalty so  received  by  her,  but  the  ac- 
ceptance of  this  property  did  not  have  the 
effect  of  making  either  her  personally  or  her 
estate  liable  for  the  debts  of  the  testator 
beyond  the  amount  of  the  property  so  re- 
ceived by  her.  Whilst  there  is  testimony 
in  this  cose  conducing  to  show  that  appel- 
lant did  not  in  fact  pay  the  full  consideration 
for  the  land  recited  in  the  deed,  there  Is  no 
charge  In  the  pleadings  that  the  deed  of 
appellant  was  obtained  by  fraud  or  mistake, 
or  any  prayer  for  Its  cancellation;  nor  is 
there  any  evidence  to  support  the  averment 
that  there  was  an  understanding  between 
appellant  and  testator  that  she  should  hold 
the  land  for  the  benefit  of  the  testator  dur^ 
Ing  his  life,  with  remainder  over  for  the  ben- 
efit of  his  estate.  And  in  our  opinion  the 
doctrine  of  election  does  not  arise  under  the 
facts. 

For  the  reasons  indicated,  the  Judgment 
is  reversed,  and  the  cause  remanded,  with 
instruction  to  dismiss  the  cross  proceedings 
by  appellees  In  so  far  as  they  attempt  to 
subject  the  real  estate  of  ai^)ellant  to  the 
payment  of  any  part  of  the  mortgage  debt 
due  to  StoU  as  trustee. 
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(Court  of  Appeals  of  Kentucky,     lilardh  18, 
1902.) 

CONSTRUCTION   OF  WILL— DBTPBASIBUB  FBE- 
OEATH  OF  REMAINDE!R-MAN  BEFORB 

DEATH  OP  LIFE  TENANT. 
W.here  a  tertator  devised  property  to  his 
wife  for  life,  providinx  that  at  her  death  it 
dhould  be  equaily  divided  amonK  his  children, 
the  children  of  any  deceased  child  to  take  the 
share  the  parent  would  have  taken  if  living, 
each  child  of  testator  took  bis  share  subject 
to  be  defeated  by  his  death  before  the  death 
of  the  life  tenant,  aud  therefore  one  who  pur- 
chased the  share  of  one  of  the  childreu  at  exe- 
cution sale  took  subject  to  the  same  contin- 
gency. 

Appeal  from  circuit  court,  Montgomery 
county. 

"Xot  to  be  oflJcinlly  reported." 

Action  by  the  Aultman  Company  against 
James  Gibson  and  others  for  a  partition  of 
land.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

A.  B.  White  and  W.  B.  White,  for  appel- 
lant.   Robt  Winn,  for  appellees. 

PAYXTER,  J.  U  J.  Gibson  died  testate. 
leaving  surviving  him  a  widow,  Martha  Ann 
Gibson,  and  six  children.  One  daughter  was 
dead,   whose  child,   Antha   O'Rear,   survived 


'  Reported  by  Edward  W.  Hines,  Esq.,  o(  Qt»  Frank- 
tort  bar.  and  totmarlr  state  reporter. 
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the  testator.  By  the  second  claose  of  his 
-will  the  testator  devised  to  his  wife,  during 
her  natural  life  or  widowhood,  all  of  his  es- 
tate, but  with  the  proviso  that.  If  she  remar- 
ried, then  she  should  be  entitled  to  receive 
only  such  part  of  his  estate  as  she  would 
hare  received  had  he  died  Intestate.  The 
third  clause  of  the  will  reads  as  follows: 
"All  of  the  property  that  I  have  herein  given 
to  my  wife  for  and  during  her  natural  life, 
If  she  remains  my  widow,  shall  at  her  death 
go  to  my  children,  and  be  divided  equally 
among  them;  and,  In  the  event  of  her  mar- 
riage, whatever  propwty  she  may  then  take 
shall  go  to  my  children.  In  like  manner,  at 
her  death.  In  all  cases  where  I  speak  of 
dividing  my  pr<^>erty  among  my  children,  I 
wish  It  to  be  understood  that  I  mean  to  give 
to  the  child  or  children  of  such  of  them  as 
may  be  dead  that  portion  of  my  estate  that 
the  parent  of  such  child  or  children  wonld 
have  taken  had  he  or  she  been  living."  By 
the  fourth  clause  the  widow  was  authorized. 
If  she  chose,  to  give  to  any  of  testator's  chil- 
dren, when  they  arrived  at  age  or  should 
marry,  a  part  of  what  might  be  coming  to 
them  out  of  the  estate  at  her  death;  but,  in 
the  event  she  exercised  the  power,  she  Is  to 
charge  such  child  or  children  with  the  sums 
so  given,  BO  that  it  may  be  accounted  for  on 
the  final  distribution  of  the  estate.  By  the 
fifth  clause  the  widow  Is  given  the  power 
to  sell  the  estate  and  Invest  it  In  other  prop- 
erty. In  which  she  and  the  children  were  to 
take  the  same  Interest  which  they  took  by 
the  second  and  third  clauses  of  the  will. 
By  the  sixth  clause  she  was  given  authority 
to  have  a  committee  appointed  for  any  one 
or  more  of  the  children  who  were  inclined 
to  be  prodigal,  etc.  The  widow  never  mar- 
ried. She  did  not  convert  the  estate  into 
other  property,  nor  does  It  appear  that  she 
ever  had  a  committee  appointed  for  any  of 
her  children.  One  of  the  children,  George 
M.  Gibson,  became  Indebted  to  C.  Aultman 
&  Ck).  It  recovered  a  judgment  against  him 
In  the  Montgomery  circuit  court,  and  had 
an  execution  Issued  and  levied  upon  his  un- 
divided Interest  in  the  land  devised  by  the 
testator.  It  was  sold  under  the  execution, 
when  the  plaintiff  in  it  became  the  purchas- 
er. Such  conveyances  were  made  as  to  vest 
Aultman  &  C!o.  with  whatever  rights  ac- 
crued under  the  execution  sale.  George  M. 
Gibson  departed  this  life,  leaving  surviving 
him  the  Infant  child,  Owen  Gibson.  The  sale 
and  conveyances  and  the  death  of  George 
M.  Gibson  took  place  during  the  life  of  the 
testator's  widow. 

The  qnestlon  here  for  onr  consideration  is, 
what  Is  the  character  of  interest  which 
George  M.  Gibson  took  In  the  estate  under 
his  father's  will?  If  the  Interest  which  he 
took  was  subject  to  be  defeated  by  his  death 
before  that  of  the  life  tenant,  then  the  rights 
which  the  Aultman  Company  acquired  were 
no  greater  than  were  his.  If  his  interest  In 
the  estate  could  be  defeated  by  the  happen- 


ing of  an  event,  the  rights  of  fbe  Anltman 
Company  must  likewise  cease  on  the  happen- 
ing of  that  event  It  will  be  observed  that 
It  is  provided  by  the  third  clause  that  the 
property  "shall  at  her  death  go  to  my  chil- 
dren, and  be  divided  equally  among  them." 
In  the  concluding  part  of  that  clause  the  tes- 
tator says,  "In  all  cases  where  I  speak  of 
dividing  my  property  among  my  children,  I 
wish  it  to  be  understood  that  I  mean  to  give 
to  the  child  or  children  of  such'  of  them  as 
may  be  dead  that  portion  of  my  estate  that 
the  parent  of  such  child  or  children  wonld 
have  taken  had  he  or  she  been  living."  He 
says  that  the  estate  Is  to  go  to  his  children 
at  his  widow's  death.  It  is  then  to  be  di- 
vided. If  any  of  them  be  dead,  then  that 
portion  which  they  would  have  taken  Is  to 
go  to  their  child  or  children.  The  estate 
was  not  to  go  to  their  children  nntll  the 
death  of  the  widow.  They  were  not  to  take 
or  enjoy  it  until  that  time.  If  one  of  the 
children  of  the  testator  did  not  live  nntll  the 
time  for  distribution,  then  his  or  her  child 
or  children  are  to  take  such  portion  as  he  or 
she  would  have  taken  had  he  or  she  been  liv- 
ing. The  testator  did  not  intend  that  the 
child  or  children  of  one  of  his  deceased  chil- 
dren should  only  take  If  such  child  died  be- 
fore he  did,  but  intended,  if  such  death  occur- 
red before  the  death  of  the  widow,  then  the 
child  or  children  of  such  parent  should  take 
his  portion  of  the  estate.  Suppose  George 
M.  Gibson's  hiterest  had  not  been  sold  un- 
der execution,  and  he  had  died  before  his 
mother;  would  his  child  have  taken  his  In- 
terest under  the  will  or  by  inheritance?  He 
certahily  would  have  taken  It  under  the  frill. 
The  testator  as  certainly  gave  the  interest 
which  he  devised  to  one  of  his  children,  in 
the  event  of  such  child's  death,  to  the  child 
or  children  of  such  one,  as  he  did  the  other 
shares  of  his  estate  to  his  own  children.  To 
avoid  the  necessity  of  having  his  will  Inter- 
preted by  others,  he  Interpreted  it  himself, 
and  explained  his  intention  to  the  effect 
above  stated.  If  we  should  hold  that  the  In- 
terests of  the  children  of  the  testator  did  not 
vest  tmtll  their  mother's  death,  of  course  it 
would  follow  that  the  child  of  George  M. 
took  his  father's  Interest  on  the  death  of  the 
life  tenant  If  they  took  a  defeasible  fee, 
—and  we  are  of  the  opinion  they  did,— then 
It  was  subject  to  be  defeated  if  they  died  be- 
fore their  mother.  The  gift  did  not  take  ef- 
fect nntll  the  termination  of  the  life  estate, 
and  by  reason  thereof  the  distribution  la  to 
take  place  at  a  time  subsequent  to  the  time 
of  the  testator's  death.  Therefore  the  words 
of  survivorship  relate  to  the  period  of  dis- 
tribution. In  such  cases  the  law  will  not  In- 
cline to  any  other  conclusion  than  that  the 
death  most  be  during  the  particular  estate, 
unless  the  letter  or  context  of  the  will  plain- 
ly shows  that  he  Intended  a  death  either  In 
his  own  lifetime,  or  at  any  time  when  it 
might  occur.  Bimey  v.  Richardson,  6  Dana. 
427.    The  words  "chUd"  and  "chlldroi"  are 
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irords  of  pnTcbase,  not  of  Inberltance.  Some- 
times conitB  bald  that  when  a  testator  nses 
the  word  "child"  he  uses  It  In  the  sense  of 
heir,  btit  there  Is  nothing  In  the  will  under 
consideration  to  show  that  the  testator  so 
used  It.  On  the  contrary,  he  shows  that  he 
used  It  In  Its  nsnal,  legal  sense,  which  Is  a 
word  of  purchase.  We  are  of  the  opinion 
that  the  children  of  the  testator  took  a  de- 
feasible estate  In  the  land,  determinate  on 
their  death  during  the  continuance  of  the 
life  estate.  The  conclusion  we  have  reached 
la  supported  by  Thackton  v.  Watson,  84  Ky. 
206,  1  S.  W.  398;  Ferguson  v.  Thomason,  87 
Ky.  519,  9  8.  W.  714;  Dlcklson  v.  Ogden's 
Ex-r,  88  Ky.  162,  12  S.  W.  191;  Prultt  v. 
Holland,  92  Ky.  641,  18  8.  W.  8S2;  Bank 
T.  Ballard's  Assignee,  83  Ky.  481;  Forsythe 
▼.  Lansing's  Ex'r  (Ky.)  58  S.  W.  854.  A 
careful  analysation  of  the  cases  decided  by 
this  court  and  cited  by  counsel  for  appellant 
will  show  they  are  not  In  conflict  with  our 
conclusion. 
The  Judgment  is  affirmed. 


COMMONWEALTH  t.  WESTBIRN  UNION 
TBI*  CO. 

(Court  of  Appeals  of  Kentucky.     Dec  18, 
1801.) 

NUIBANCB  —  OAMINO     HOUSB  —  BBTTINO     ON 

HORSE  RACES— TELEGRAPH  COMPANIES 

— DBLITBRINO  RACE  TRACK  NBWS. 

It  beiujr  the  6utj  ot  teleeraph  companies, 
onder  Ky.  St.  S  1846,  to  receive  and  transmit 
all  messages  tendered  to  it  which  are  couched 
in  decent  languaee,  the  fact  that  such  a  com- 
pany received  and  transmitted  race  track  news 
to  certain  pertsons  who  were  engaged  in  main- 
taining a  common  nuisance  at  a  eertain  place 
in  lietting  and  gambling  on  the  races  thus  re- 
ported to  them,  and  that  the  company  delir- 
cred  the  news  to  such  persons  at  their  gaming 
hoase,  with  knowledge  that  such  news  was  to 
be  used  for  graming  and  betting  purposes,  did 
not  make  the  company  guilty  of  maintaining 
the  nuisance  complained  of. 

Appeal  from  circuit  court,  JeSerson  county, 
criminal  diyislon. 

Indictments  against  the  Western  Union 
Tdegraph  Company  for  maintaining  a  com- 
mon noisanoe.  From  a  judgment  sustaining 
a  demnrrer  to  the  indictments,  the  common- 
wealth appeals.    Affirmed.  • 

R.  J.  BracUDTldge,  for  the  Commonwealth. 
Kobn,  Balrd  tc  Spindle,  Richards  &  Ronald, 
and  Geo.  H.  Fearoos,  for  appellee. 

PAYNTER,  C.  J.  The  Indictments  charge 
the  appdlee  with  tbe  ofTense  of  imlawfully 
keeping  and  maintaining  a  common  nuisance. 
It  is  averred  in  them  that  Ed.  Alvey  and 
others  had  a  house  In  the  city  of  LonlSTlUek 
commonly  called  "The  Kingston,"  In  their 
occuimtlMi  and  under  their  control,  and  habit- 
ually sold  pools  upon  horse  races  run  at  va- 
rions  dtles  and  places  In  the  United  States, 
and  did  habitually  suffer,  permit,  and  procure 
divers  Idle  and  evil-disposed  persons  to  ba- 


bltnally  assemble  In  fbat  house,  who  engaged 
In  betting,  winning  and  losing  money  on  taMve 
races,  to  tbe  common  nuisaace  and  common 
annoyance  of  all  good  citlz^ifl  of  the  neigh- 
borhood, and  those  pa«sing  and  repassing,  etc. 
As  to  the  appellee  it  Is  averred  that  It  Is  a 
corporation  organized  for  tbe  purpose  of  con- 
ducting the  business  of  common  carrier  of 
Intelligence  by  telegraph  In  the  United  States; 
that  it,  unlawfully  designing  to  aaslst  and  aid 
and  abet  Alvey  and  others  in  tbe  pool  selling 
in  the  house  mentioned,  habitually  received 
from  divers  race  courses  in  the  United  States 
messages  and  intelligence  concerning  horse 
races,  to  wit,  the  names  of  horses  entered  in 
races,  names  of  owners,  trainers,  riders,  driv- 
ers, and  distances  of  the  races,  terms,  condi- 
tions, and  state  of  betting  at  the  races,  condi- 
tion of  the  weather  and  tracks  of  race  cours- 
es, with  the  design  to  enable  the  persons 
assembled  at  the  bouse  of  Alvey  and  others 
to  bet  upon  races.  It  Is  fm-tber  averred  that 
the  appellee  transmitted  and  delivered  to  Al- 
vey and  others,  at  the  Kingston,  the  Infor- 
mation as  to  the  result  of  races,  witli  tbe 
view  of  enabling  him  and  others  to  pay  the 
bets  made  on  races;  that  the  Information  and 
Intelligence  transmitted  and  services  rendered 
by  the  appellee  was  a  necessary  and  essen- 
tial service  and  means  of  carrying  on  and 
malntabilng  the  existence  of  pool  selling  by 
Alvey  and  others,  of  which  fact  the  appellee 
was  aware. 

It  win  be  observed  that  tbe  Kingston  Is 
averred  to  be  under  the  control  and  manage- 
ment of  Alvey  and  othen.  It  is  not  averred 
that  the  appellee  had  any  control  of  or  man- 
agement of  the  building.  Neither  Is  It  aver- 
red that  it  was  engaged  in  keeping  or  main- 
taining a  common  nuisance  except  as  stated. 
The  essence  of  the  charge  against  It  la  that 
it  transmitted  over  its  line  Information  which 
enabled  Alvey  and  the  evil-disposed  persons 
who  assembled  at  the  house  to  engage  in  bet- 
ting on  races  at  distant  points  and  to  pay  bets 
upon  their  result.  At  common  law  a  common 
gaming  house  is  a  nuisance.  It  Is  detrimental 
to  the  public,  because  it  promotes  cheating 
and  other  corrupt  practices;  it  encourages 
Idleness  and  excites  the  desire  to  obtain 
money  in  an  Improper  way.  Persons  who 
are  in  tbe  occupation  and  control  of  such 
bouses  are  gniUty  of  maintaining  a  common 
nuisance.  1  Russ.  Crimes,  741;  2  Bish.  Cr. 
Proc.  278.  As  It  is  not  averred  that  the  ap- 
pellee is  in  the  occupation  and  control  of  the 
house,  the  question  arises  whether  it  Is  guilty 
of  keeping  the  house  by  the  transmission  of 
information.  It  is  a  common  carrier  of  in- 
telligence and  Information,  and  was  created 
and  organized  for  that  purpose.  Section  1346, 
Ky.  St,  denounces  a  penalty  of  not  less  than 
$10  nor  more  than  $600  against  an  agent,  olll< 
cer,  or  manager  of  a  tel^raph  or  telephone 
line  who,  from  corrupt  or  Improper  motives, 
or  willful  negligence,  shall  withhold  the  trans- 
mlBslon  or  delivery  of  messages  of  intelligence 
for  which  the  customary  diarges  have  been 
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paid  or  tendered.  If  a  person  desires  to  trans- 
mit a  message  over  a  telegraph  line,  U  It  is 
couched  in  decent  langnage,  it  is  the  duty 
of  the  company  to  receive  and  transmit  It  up- 
on the  tender  or  payment  of  the  customary 
charges  for  such  services.  The  very  purpose 
of  its  creation  is  to  serve  the  public,  and  it 
cannot  refuse  to  do  so  without  making  itself 
liable  for  Its  refusal.  It  has  no  more  right 
ta  refuse  to  send  a  message  when  the  charges 
are  paid  or  tendered,  when  the  message  Is 
couched  in  decent  language,  than  a  railroad 
company  has  to  refuse  to  carry  a  passenger 
who  tenders  or  pays  his  fare.  A  railroad 
company  has  a  right  to  refuse  to  carry  a  pas- 
senger who  Is  disorderly,  or  whose  conduct 
imperils  the  lives  of  his  fellow  passengers  or 
the  officers  or  the  property  of  the  company. 
It  would  have  no  right  to  refuse  to  carry  a 
person  who  tendered  or  paid  his  fare  simply 
because  those  in  charge  of  the  train  believed 
that  his  purpose  In  going  to  a  certain  point 
was  to  commit  an  offense.  A  railroad  com- 
pany would  have  no  right  to  refuse  to  carry 
persons  because  its  officers  were  aware  of  the 
fact  that  they  were  going  to  visit  the  bouse 
of  Alvey,  and  thus  make  It  possible  for  blm 
and  his  associates  to  conduct  a  gambling 
house.  Common  carriers  are  not  the  censors 
of  public  or  priTate  morals.  They  cannot 
regulate  the  public  and  iH'ivate  conduct  of 
those  who  ask  service  at  their  bands.  It  was 
certainly  no  wrong  per  se  for  the  appellee 
to  transmit  over  its  line  the  information 
which  it  is  charged  to  have  transmitted.  Xbe 
simple  fact  that  persons  who  received  the 
information,  and  as  a  result  of  it,  were 
guilty  of  unlawful  acts,  does  not  make  the 
appellee  a  violator  of  the  penal  or  criminal 
law.  If  in  doing  so  it  violated  the  penal  at 
criminal  law.  It  would  be  likewise  guilty  in 
transmitting  information  to  the  newspapers 
of  the  country  as  to  prospective  prize  fights 
and  hM'se  races,  because  the  Information  tbns 
publlsbed  induced  persons  to  engage  in  bet- 
ting on  their  results.  The  case  of  Com.  t.' 
Churchill,  136  Mass.  14S,  is  not  exactly  anal- 
ogous to  the  case  under  consideration,  but  It 
serves  to  Illustrate  the  difference  between 
the  principal  in  control  of  premises  upon 
which  a  nuisance  is  maintained  and  an  agent 
whose  act  In  some  degree  contributed  to  it 
In  that  case  the  nuisance  consisted  in  selling 
intoxicating  liquors,  etc.  The  defendant 
made  some  of  the  illegal  sales.  In  passing 
upon  the  effect  of  his  acts,  the  court  said: 
"The  Massachusetts  decisions  have  never 
pressed  the  liability  of  a  servant  for  keeping 
or  maintaining  a  nuisance,  consisting  of  a 
tenement  In  the  possession  of  his  master,  un- 
der circumstances  like  the  present,  bey«Hid 
cases  where  the  servant  had  had  charge  and 
control  of  the  place,  for  a  short  time  at 
least.  •  •  •  It  Is  true  that  sales  In  the 
presence  of  a  master  do  In  some  degree  aid 
the  master  In  keeping  the  tenement  But  so 
do  purchases,  which,  nevertheless^  are  not 
misdemeanors   of  any  description.    •    *    • 


The  distinction  between  acts  wblch  amount 
to  maintaining  the  nuisance  and  those  which 
do  not  Is  one  of  degree.  We  do  not  think 
that  the  misdemeanor  of  unlawfully  selling, 
committed  by  a  servant,  can  be  said,  as  a 
matter  of  law,  to  amount  to  maintaining  a 
nuisance,  unless  he  has  aasnmed  a  temporary 
control  of  the  premises,  or  in  some  other  way 
emerged  from  his  subordinate  position  to  aid 
directly  in  maintaining  it.  *  *  *  And  none 
of  our  cases  have  gone  farther  than  tt>  leave 
the  general  question  to  the  Jury,  whether  the 
defendant  aided  In  keeping  the  tenement, 
when  it  appeared  that  be  did  so  by  exercising 
some  form  of  control."  In  tbat  case  the 
agent  might  have  been  prosecnted  for  selling 
liquor,  but  the  court  held  Hut  be  was  not 
guilty  of  maintaining  the  nuisance,  because 
he  was  not  In  the  occupation  and  control  of 
the  premises.  He  was  guilty  of  an  illegal  act 
which  contributed  to  the  nuisance,  yet  tbe 
court  would  not  hcAi  that  he  maintained  It. 
In  the  case  at  bar  it  was  legal  for  tbe  appel- 
lee to  furnish  the  information,  but  it  is  claim- 
ed that  it  is  liable  because,  after  that  infor- 
mation was  obtained,  parties  used  it  In  such 
a,  way  as  to  make  their  acts  unlawful.  The 
court  properly  sustained  a  demnirer  to  the 
indictments 
The  judgment  is  affirmed. 

ARNBTT  et  al.  t.  McGUIRE.i 

(Court  of  Appeals  of  Kentucky.     Mardi  14. 

1902.) 

DEEDS— AOREBMBNT  TO  SUPPORT  ORANTOR 
AND  ANOTHER  —  ACTION  BY  GRANTOR'S 
HEIRS  TO  CANCELr-FAILURE  OF  CONSIDERA- 
TION—PARTIES TO  APPEAL. 

1,  Where  a  mother  conveyed  laud  to  her  son 
in  consideration  of  his  agreement  to  support 
her  aiid  his  Imbecile  brother,  the  deed  provid- 
ing that  the  grantor  should  have  control  of 
the  premises  during  her  life,  but  not  to  deprive 
the  grantee  of  the  use  and  benefit  of  the  farm, 
and  that  In  the  event  the  grantee  should  fail 
to  perform  his  undertaking  the  grantor  should 
have  the  exclusive  right  to  contract  with  some 
other  person  to  do  that  which  be  had  under- 
taken to  do,  the  heirs  of  the  grantor  have  no 
right,  after  her  death,  to  have  the  deed  can- 
celed on  the  ground  that  tbe  grantee  failed  to 
provide  for  her. 

2.  A  Judgment  dismissing  an  action  by  cer- 
tain of  the  grantor's  heira  to  cancel  the  de«i 
cannot  be  reversed  on  their  appeal,  the  imbe- 
cile brother  for  whose  benefit  the  contract  was 
made^ot  being  a  party  to  the  appeal. 

Appeal  from  clrcnit  court,  Lawrence  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Elliott  Arnett  and  others 
against  James  McGuire  to  set  aside  a  con- 
veyance. Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

H.  C.  Sullivan  and  Stewart  &  Stewart,  for 
appellants.    Alexander  Lrfickey,  for  appellee. 

WHITE,  J.  This  action  in  equity  was 
brought  by  the  appellants,  heirs  at  law  of 
Eliza  HcGulre.  to  set  aside  a  conveyance 

*  R^orted  by  Edvard  W.  Hlnes,  Esq.,  ot  tb*  Frank- 
tort  bar,  and  formerly  itate  reporter. 
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made  by  Bllsa  McOnlre  in  her  lifetime  to 
appellee^  Jamea  McOulre,  her  son.  Thla 
deed  conTejrg  to  Jamea  McOuire  a  certain 
boundaty  of  land,  with  the  conalderatlon 
expressed  of  $1,  and  the  farther  c<maldera- 
tlMi  "that  the  party  of  the  second  part  take 
special  care  of  his  mother,  the  party  of 
the  first  part,  and  his  brother,  John  Mc- 
Golre,  during  their  natnral  lives,  In  a  man- 
ner suitable  to  their  age  and  condition. 
•  •  •  It  to  agreed  between  the  parties 
hereto  that  the  party  of  the  second  part 
binds  himself  and  family  to  move  Into  the 
dwelling  honse,  which  she  now  lives  In,  and 
to  take  special  care  of  his  mother,  as  afore- 
said, she  now  being  bedridden  and  entirely 
helpless,  binding  hlms^  or  those  who  may 
act  tor  him  to  treat  her  kindly  to  every  re- 
spect and  administer  to  her  every  want  and 
necesaltlee,  snch  as  medical  aid  and  other 
things  necessary  for  her.  The  party  of  the 
second  part  binds  himself  to  take  good  care 
of  his  brother,  John  McGnlre,  and  treat  him 
in  a  becoming  manner,  not  only  board  him 
at  the  new  home  of  his  mother  and  clothe 
him  and  provide  medical  aid  whenever  John 
should  need  the  same.  Now  It  la  agreed  be- 
tween the  parties  that  In  the  event  that  said 
Jamea  McGulre,  party  of  the  second  part, 
shonld  fail  to  comply  with  the  above  stipula- 
tions and  conditions  to  be  perfwmed  by  him, 
either  by  himself  or  those  acting  for  him, 
then  the  party  of  the  first  part  reserves  the 
exdnslve  right  to  contract  with  other  per- 
sons to  perform  what  the  said  James  Mc- 
Gnlre has  herein  bound  himself  to  do  and 
perform,  as  befwe  specified,  and  the  party 
of  the  first  part  retains  the  right  to  control 
the  premises  and  boundary  hereafter  de- 
scribed In  this  deed  during  her  life,  but  is 
not  to  hinder  the  party  of  the  second  part 
from  the  use  and  benefit  arising  out  of  the 
farm  or  boundary  hereby  conveyed."  It  la 
alleged  In  this  petition  that  this  deed  was 
obtained  by  fraud  on  the  part  of  appellee, 
James  McOulre;  and  that  at  the  time  of  its 
execution  the  grantor  Eliza  McOuire^was  not 
possessed  of  sufficient  mind  to  make  a  deed, 
by  reason  of  her  age  and  inflrmltles.  It  is 
further  pleaded  that  appellee,  James  Mc- 
Gulre, did  not  keep  and  perform  his  part 
of  the  agreement  to  care  for  and  provide  for 
his  mother.  Eliza  McOulre,  nor  of  the  broth- 
er, Joibn  McOulre,  and  appellants  sought  to 
have  a  forfeiture  declared,  and  for  each  and 
all  these  reasons  have  the  deed  canceled  and 
declared  null  and  void.  Appellee  answered 
and  denied  any  failure  on  his  pert  to  comply 
with  bis  undertaking  and  obligation  ex- 
pressed by  the  deed,  but  pleaded  that  he  had 
compiled  strictly  therewith  during  his  moth- 
er's life  to  both,  and  since  her  death  to 
John;  denied  fraud  in  Its  execution,  and 
denied  the  alleged  want  of  mind  in  the  gran- 
tor to  make  the  deed.  On  the  Issues  made 
proof  waa  taken,  and  the  court  refused  to 


cancel  the  deed  vr  to  grant  any  relief  in  the 
premises.  From  that  Judgment  this  appeal 
is  prosecuted.  It  may  be  noticed  here  that, 
although  John  McOulre  was  a  party  by 
next  friend,  being  alleged  to  be  feeble  mind- 
ed, he  is  not  made  party  to  this  appeal. 
The  parties  hereto  are  the  heirs  at  law  of 
Eliza  McOulre,  except  the  two  sons  John 
and  James,  as  appellants,  and  James  Mc- 
Oulre as  appellee. 

We  are  of  ophilon  that  by  the  evidence 
in  this  record  there  is  not  sufficient  evi- 
dence of  fraud  or  undue  influence  to  war- 
rant a  court  of  equity  in  canceling  the 
deed.  There  Is  likewise  a  failure  of  proof 
as  to  mental  incapacity  on  tiie  part  of  the 
grantor.  The  evidence  of  the  draftsman, 
which  is  not  contradicted,  shows  that  Eliza 
McOuire  discussed  with  him  In  detail  the 
provisions  and  language  of  the  deed.  By 
him  it  is  shown  that  he  suggested  a  clause 
providing  for  a  forfeiture  in  case  the  gran- 
tor failed  to  comply  with  his  part  of  the 
contract,  but  that  the  grantor  objected  to 
that,  and  directed  the  provision  for  her  re- 
taining control,  and  also  the  right  to  ob- 
tain elsewhere  what  appellee  agreed  to  fur- 
nish and  perform.  The  witness'  statement 
of  what  occurred  whoi  the  deed  was  written 
shows  that  this  oii  lady  was  well  preserved 
In  mind,  and  knew  and  understood  what  she 
wanted  to  do,  as  well  as  how  to  protect  her- 
self In  its  performance.  By  the  deed  itself 
there  is  no  provision  tm:  forfeiture,  or  that 
fcr  any  failure  it  shall  become  void.  The 
provision  made  against  a  failure  by  appellee 
to  perform  his  undertaking  was  that  the 
grantor  could  provide  in  other  ways  for  ob- 
taining what  appellee  had  undertaken  to  do 
for  her.  If  appellee  failed  to  provide  for 
his  mother,  the  grantor,  she  failed  to  «cer- 
dse  her  rights  reserved  for  that  very  con- 
tingency, and  appellants  have  no  righto  in 
the  premises  that  were  reserved  to  the  g:ran- 
tor.  The  right  was  personal  to  Eliza  Mc- 
Ouire, so  far,  at  least,  as  service  or  obliga- 
tion to  her  was  concerned,  and  so  far  as  the 
reservation  by  her  of  the  right  to  contract 
with  others  to  do  what  appellee  undertook 
to  do  for  h^.  The  rights  of  John  McOulre, 
for  whose  benefit  the  contract  was  also 
made,  are  not  before  us  on  this  appeal,  as 
he  is  not  a  party  here.  If,  as  between  John 
McOulre  and  appellee,  the  deed  and  obliga- 
tion therein  holds  good  and  binds  appellee, 
we  could  not  reverse  the  Judgment  as  to 
these  appellants  and  leave  the  Judgment  and 
decree  binding  on  appellee  James  McOulre 
to  care  for  and  support  his  brother  John. 
This  would  be  enforcing  the  obligation  and 
at  the  same  time  denying  the  consideration 
therefor.  We  are  of  ophilon  that  appellants 
have  failed  to  show  a  case  entitling  them  to 
any  relief,  and  hence  there  was  no  error  in 
dismissing  their  petition. 

Judgment  affirmed. 
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DUNAWAT  et  Hi.  t.  SMOOT  et  al.« 

(Court  of  Appeals  of  Kentucky.     March  18, 

1902.) 

CONTEST     OF     WILL— UNDUB     INFLUBNCB— 

QUESTION    FOR    JURY— BURDKN    OF 

PROOF— MENTAL  CAPACITY. 

1.  Incapadty  and  undue  influence  in  will 
cases  go  hand  in  hand,  and  therefore  the  ques- 
tion of  undue  influence  should  have  beeu  sub- 
mitted along  with  that  of  capacity,  where  the 
testatrix  failed  to  malie  provision  for  half 
brothers  and  sisters  with  whom  she  had  al- 
ways been  on  friendly  terms,  and  did  malce 
provision  for  a  brother  and  brother-in-law  with 
whom  she  had  been  on  bad  terms  until  the 
death  of  her  hnsband,  and  who  then  took  en- 
tire charge  of  her  affairs,  and  who  manifested 
great  interest  in  the  execution  of  the  will. 

2.  If  the  execution  of  the  paper  was  pro- 
cured by  undue  influence,  it  is  immaterial  wneo 
such  inflneuce  was  exerted,  if  it  operated  upon 
the  mind  of  testatrix  at  the  time  of  the  execu- 
tion of  the  paper. 

3.  Where  the  will  is  rational  in  its  provisions, 
and  is  shown  to  be  properly  executed,  the  jury 
should  be  instructed  to  find  the  paper  to  be 
the  will  of  the  maker,  unless  they  believe 
from  the  evidence  that  he  was  not  of  sound 
mind  at  the  time  of  its  execution,  or  that  it 
was  procured  by  undue  influence. 

4.  Soundness  of  mind  in  making  a  will  is  for 
testator  to  hare  such  mental  capacity  as  to 
enable  him  to  know  the  objects  of  his  bounty, 
the  character  and  value  of  his  estate,  and  to 
make  a  rational  survey  of  his  estate,  and  to 
dispose  of  it  according  to  a  fixed  purpose  of 
his  own. 

Appeal  from  circuit  court,  Carroll  county. 

"Not  to  be  officially  reported." 

Contest  by  Samuel  Dunaway  and  otherB 
of  the  win  of  Margaret  Nevlll.  Judgment 
for  J.  O.  Smoot  and  others,  contestees,  and 
the  contestants  appeal.    Reversed. 

W.  S.  Tryor,  T.  J.  McElrath,  J.  W.  Mc- 
Cain, and  H.  K.  Bourne,  for  appellants. 
Gaunt  &  Downs  and  J.  A.  Donaldson,  for 
appellees. 

UOBSON.  J.  Margaret  Nevlll  died  a  res- 
ident of  Carroll  county.  After  her  death  a 
writing  purporting  to  be  her  last  will  was 
probated.  In  the  county  court.  Appellants 
appealed  from  this  order  to  the  circuit  court, 
where  the  case  was  tried  before  a  Jury,  who 
found  the  paper  to  be  her  will,  and  from  the 
Judgment  rendered  on  this  verdict  they  pros- 
ecute the  appeal  before  us. 

The  chief  ground  for  reversal  is  the  re- 
fusal of  the  circuit  court  to  instruct  the 
Jury  on  undue  influence.  The  facts  shown 
by  the  evidence  are.  In  substance,  these: 
Margaret  Nevlll  was  about  75  years  of  age. 
Hor  husband  had  died  several  years  before 
the  will  was  made.  She  had  an  estate  con- 
sisting of  200  acres  of  land,  and  $3,000  in 
money,  which  she  got  from  her  husband. 
They  had  no  children.  They  had  adopted  a 
boy  and  raised  bim.  He  had  married,  but 
was  drowned  a  short  time  before  the  hus- 
band died.  Though  be  was  not  legally 
adopted,  she  was  very  much  attached  to  him, 
and  his  sudden  death,  followed  by  that  of 


'Reported  by  Edward  W.  HIncs,  E8q.,ot  Um  Frank- 
tort  bar,  and  (ormarlr  state  reporter. 


her  busbaiid,  bad  a  rery  bad  effect  on  ber 
mind.  The  proof  is  conflicting  as  to  ber 
capacity,  but  we  think  it  evident  from  all 
the  circumstances  that  her  natural  strength 
of  mind  and  will  power  were  much  Impaired 
by  her  age  and  bereavements.  Up  to  tbe 
time  of  ber  husband's  death  they  bad  been 
on  bad  terms  with  her  brother,  William  Dun- 
away,  and  her  brother-in-law,  John  O.  Smoot. 
After  bis  death  they  became  friendly  wltb 
her,  and  toc^  charge  of  her  business  mat- 
ters. She  had  a  thousand  dollars  in  banlt. 
This  they  transferred  to  their  own  credit. 
Smoot  went  to  the  county  seat,  and  got  the 
attorney  to  come  out  and  write  ber  will. 
When  the  attorney  reached  ber  bou8«  bu 
found  Dunaway  there.  Dunaway  left  at 
once,  and  went  to  Smoot's.  The  attorney, 
after  writing  the  will  and  having  it  execut- 
ed, went  to  Smoot's  to  dinner,  and  there 
read  the  will  to  Smoot  and  Dunaway.  Aft- 
ter  some  small  devises,  she  left  by  the  will 
$500  to  her  brother  William  Dunaway,  and 
$500  to  Jane  Smoot,  wife  of  John  O.  Smoot; 
if  Dunaway  died  before  her,  the  whole  to 
go  to  Jane  Smoot;  and,  if  she  died,  ber 
husband  to  take  her  interest.  The  rest  of 
ber  estate  was  directed  to  be  equally  divided 
between  her  brother  William  Dunaway,  ber 
sister  Julia  J<Hies  and  her  sister  Jane  Smoot. 
Should  either  William  Dunaway  or  Julia 
Jones  die  before  ber,  their  share  was  to  go 
to  Jane  Smoot,  and.  If  she  died,  her  interest 
was  to  go  to  ber  hnsband,  John  O.  Smoot. 
John  O.  Smoot  was  no  blood  relation  to  ber. 
She  had  several  brothers  and  sisters  of  the 
half  blood  with  whom  she  was  on  very 
friendly  terms,  and  had  always  been,  but 
they  are  not  referred  to  in  the  will.  About 
18  months  after  the  will  was  made  a  codicil 
wajs  added  by  which  a  note  she  held  against 
J.  F.  Jones,  the  husband  of  Julia  Jones,  was 
directed  to  be  deducted  from  ber  share. 

She  could  neither  read  nor  write.  After 
ber  husband's  death  Smoot  and  Dunaway 
transacted  all  her  trades,  and  she  relied  on 
them,  ^oot  declared  to  several  witnesses 
that  she  was  crazy  before  the  will  was  made, 
but  testified  on  the  trial  that  he  was  Joking 
about  this.  Other  witnesses  testified  to  a 
number  of  circumstances  which  go  far  to 
sustain  this  conclusion. 

The  rule  in  this  state  is  that  where  there 
is  any  evidence  of  a  fact  it  must  be  left  to 
tbe  Jury.  Incapacity  and  undue  influence 
in  will  cases  go  hand  in  hand;  for  the 
greater  the  want  of  capacity  tbe  more  sub- 
ject the  person  is  to  undue  influence,  and  if 
no  undue  influence  is  exerted  a  will  is  oftou 
sustained,  although  the  evidence  of  capacity 
is  by  no  means  satisfactory,  on  the  ground 
that  capacity  is  presumed.  Undue  influence, 
like  fraud,  is  hard  to  be  proved;  for  persons 
do  not  publish  such  things,  and  the  influence 
which  is  acquired  through  long  domination 
can  often  be  shown  only  by  sUgbt  circum- 
stances. Considering  the  affectionate  rela- 
tions existing  between  the  deceased  and  ber 
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other  relatlTes,  the  age  and  condition  of  the 
deceased,  the  way  Dun  away  and  John  O. 
Smoot  had  controlled  all  her  other  bueinesa, 
the  clrcnmBtances  Btirronndlng  the  execution 
of  the  pai>er  and  Its  proylslong,  we  are  of 
(pinion  that  the  question  of  undue  influence 
should  have  been  submitted  to  the  Jury 
along  with  the  question  of  capacity.  If  the 
execntlon  of  the  paper  was  procured  by  un- 
due influence,  It  la  Immaterial  when  such 
Influence  was  exerted,  if  It  operated  upon 
her  mind  at  the  time  of  the  execution  of  the 
paper.  Zimlich  v.  Zlmllch  (Ky.)  14  S.  W. 
837;  Smith  v.  KeUy,  65  Ky.  557;  Woodford 
Y.  Buckner  (Ky.)  63  8.  W.  617. 

As  to  the  question  of  the  burden  of  proof, 
the  mie  is  where  the  will  la  rational  in  Its 
proYlsionB,  and  is  shown  to  be  properly  ex- 
ecuted, the  jury  should  be  Instructed  to  flnd 
the  paper  to  be  the  will  of  the  maker,  unless 
they  believe  from  the  evidence  that  be  was 
not  of  sound  mind  at  the  time  of  its  execn- 
ti<Hi,  or  tbat  it  was  procured  by  undue  In- 
fluence. Bramel  t.  Bramel  (Ky.)  39  8.  W. 
520;  Woodford  t.  Buckner  (Ky.)  63  8.  W. 
617.  Soundness  of  mind  in  making  a  will 
Is  for  the  testator  to  have  such  mental  capac- 
ity as  to  enable  blm  to  know  the  objects  of 
bis  botmty,  the  character  and  value  of  his 
estate,  and  to  make  a  rational  snrvey  of  his 
estate,  and  dispose  of  It  according  to  a  flxed 
purpose  of  his  own.  Wilson  v.  Hays'  Bx'r 
(Ky.)  58  8.  W.  773. 

Judgment  reversed,  and  canse  remanded 
for  a  new  trial. 

ROOD  T.  LOUISVII^LB  BANKING  CO. 

.MUTUAI.  UFE  INS.  CO.  OP  KENTUCKY 
V.  RODD.i 

(CTonrt  of   Appeals  of  Kentucky.     March  18, 

1902.) 
nonnkootiabijH  bonds  patabi;b  to  TRUa- 

TESt—PUBDGB— AUTHORITY  OF  TRUSTKB 
—ESTOPPEL  OF  OBLIGOR. 

1.  Bonds  payable  to  a  trust  company,  "trus- 
te«,"  or  bearer,  did  not  stand  ou  the  footing 
at  bills  of  exchange,  and  the  obligor  was  euti- 
tled  to  make  any  defense  against  an  assignee 
of  the  bonds  that  he  might  have  made  against 
the  payee,  unless  estopped  by  some  act  on  his 
part. 

2.  The  form  of  the  bonds  was  notice  that  the 
trnst  company  held  the  bonds  in  trust  with 
power  to  sell  them,  but  the  power  to  sell  did 
not  give  It  the  power  to  pledge  the  bonds  for 
its  own  benefit,  and  one  to  whom  it  pledged 
them  for  its  debt  acquired  no  lien. 

3.  As  the  obligor  did  not  owe  the  payee  any- 
thing, the  payee  had  no  rights  against  the  obli- 
gor to  which  the  pledgee  could  be  substituted. 

4.  A  pledgee  of  one  of  the  bonds  having  tak- 
en it  upon  the  faith  of  the  obligor's  statement 
tbat  the  trust  company  had  settled  with  him 
io  fall,  and  that  he  owed  all  the  outstanding 
boods,  the  obligor  is  estopped  to  deny  the  com- 
pany's authority  to  pledge  the  bond  for  its 
debt 

Appeal  from  circuit  court  Jefferson  coun- 
ty, common  pleas  division. 
"Not  to  be  officially  reported." 

'Rrported  br  EAward  'W.  Hlnes,  Esq.,  ol  the  Frank- 
tort  bar,  and  formerly  (tat*  reporter. 


Action  by  the  Louisville  Banking  Ck)mpany 
against  William  Weir  and  others  to  enforce 
a  mortgage  lien.  Judgment  for  plaintiff, 
and  for  Stephen  Itodd  on  cross  petition,  and 
dismissing  cross  petition  of  Mutual  Life  In- 
surance Company  of  Kentucky,  and  Stephen 
Rodd  and  Mutual  life  Insurance  Company 
of  Kentucky  appeal.    Aflirmed. 

C.  B.  Seymour  and  B.  G.  Williams,  for 
Rodd.  Gordon  &  Gordon,  for  Mutual  Life 
Ins.  Co.  Barnett  &  Bamett,  for  Louisville 
Banking  Co.    F.  T.  Fox,  for  Weir. 

PAINTER,  J.  William  Weir  desired  to 
raise  |o,000.  He  executed  and  deliver^  to 
the  Kentucky  Trust  Company  his  10  bonds, 
for  $500  each,  payable  to  the  Kentucky 
Trust  Company,  trustee,  or  bearer.  To  se- 
cure their  payment,  he  executed  a  mortgage 
on  certain  real  estate.  The  bonds  were  to 
be  sold.  Thirty-five  himdred  dollars  of  their 
proceeds  was  to  be  applied  by  tbe  trust  com- 
pany to  the  payment  of  the  pre-existing 
mortgage,  and  the  balance  was  to  be  paid 
to  Weir.  Instead  of  selling  all  of  the  bonds, 
the  trust  company  pledged  four  of  them  to 
tbe  Mutual  Life  Insurance  Company  to  se- 
cure Its  debt  One  of  the  bonds  was  pledged 
to  the  Louisville  Banking  Company  by  the 
trust  company  to  secure  a  debt  which  It 
owed  the  bank;  three  of  the  bonds  were 
sold  to  the  ai^ellant  Rodd,  for  which  he 
paid;  two  of  the  bonds  were  returned  to 
the  maker,  and  were  not  disposed  of.  The 
pledge  of  tbe  four  bonds  to  the  Insurance 
company  was  without  the  knowledge  or 
consent  of  Weir.  The  only  bonds  disposed 
of,  according  to  the  design  of  their  issuance, 
were  those  which  were  purchased  by  Rodd. 
The  trust  company  and  Weir  agreed  that 
$2,500  of  the  bonds  should  t>e  canceled,  and 
such  an  entry  was  made  upon  Its  books,  al- 
though the  bonds  were  not  surrendered  to 
Weir.  He,  having  confidence  in  the  trust 
company,  did  not  realize  the  Importance  of 
having  the  bonds  returned  to  him.  The 
trust  company  did  not  pay  off  the  pre-ex- 
isting Hen,  and  so  the  property  was  sold  to 
pay  the  mortgage  debt  After  first  applying 
the  proceeds  to  paying  the  prior  mortgage, 
about  $1,600  was  left  The  insurance  com- 
pany claims  that  it  should  participate  In  the 
distribution,  because  it  holds  four  of  the 
bonds,  as  stated.  The  bank  insists  that  the 
fund  should  be  prorated  between  it  and 
Rodd.  Rodd  claims  that  his  debt  should  be 
first  paid  out  of  the  fund.  These  are  the 
questions  which  are  here  for  our  determina- 
tion. 

Bonds  of  the  character  of  the  ones  In  que»- 
tlon  do  not  stand  upon  a  footing  of  bills  of 
exchange,  under  our  statute.  Any  defense 
which  Weir  could  have  made  to  a  recovery 
on  the  bonds  at  the  suit  of  payee  can  be 
made  by  him  in  action  by  an  assignee.  In- 
surance Co.  V.  Hoffman  (Ky.)  50  S.  W.  979; 
Schnable  v.  TlUe  Co.  (Ky.)  53  8.  W.  103L 
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Of  course,  this  doctrine  does  not  prevent  an 
assignee  from  relying  ui)on  an  estoppeL  The 
bonds  were  executed  and  delirered  to  be 
sold,  not  to  be  pledged.  They  show  upon 
their  face  that  they  were  made  payable  to 
the  trust  company,  trustee,  or  bearer.  This 
was  a  notice  to  any  one  to  whom  the  trust 
company  offered  to  pledge  them  for  Its  own 
debt  that  they  were  simply  holding  them  In 
trust  for  some  one  else,  with  apparent  au- 
thority to  sell  them.  The  right  to  sell  the 
bonds  did  not  carry  with  It  the  right  to 
pledge  them  for  Its  own  benefit  Meachem, 
Ag.  094;  Bank  v.  Boyce,  78  Ky.  42,  38  Am. 
Bep.  188.  It  follows  that  the  Mutual  Life 
Insurance  Company  did  not  acquire  any 
rights  to  the  bonds  which  were  pledged  to' 
It  by  the  trust  company,  and  therefore  It  Is 
not  entitled  to  share  in  the  distribution  of 
the  fund.  Weir  did  not  owe  the  trust  com- 
pany anything;  therefore  It  had  no  rights 
against  Weir  to  which  the  Insurance  com- 
pany could  be  substituted.  For  this  reason, 
the  case  cannot  be  brought  within  the  rule 
of  the  Boyce  Case,  In  which  the  court  held 
that  where  a  factor  pledged  the  property 
of  his  prlndpal  without  right  the  amount 
sought  to  be  recovered  of  an  innocent 
pledgee  by  the  consignor  must  be  reduced 
by  the  sum  due  from  him  to  the  factor. 
The  fact  that  the  trust  company  credited 
Weir  with  $1,600  before  the  bonds  were  sold 
to  Bodd  will  not  have  the  effect  of  giving 
the  Insurance  company  the  right  to  partici- 
pate in  the  distribution  of  the  fund  on  ac- 
count of  the  bonds  which  it  holds.  It  ac- 
quired no  Interest  whatever  In  the  bonds 
for  the  reason  that  the  trust  company  had 
no  right  to  pledge  them  for  its  own  debt. 
The  Louisville  Banking  Company  would 
stand  In  the  same  position  as  the  insurance 
company,  except  for  the  estoppel  upon  which 
it  relies.  Before  it  accepted  the  bond  as 
collateral  on  the  debt  of  the  trust  company. 
Weir  wrote  a  letter  to  it  as  follows,  to  wit: 
"In  explanation  of  a  statement  which  I  made 
to  you  some  weeks  ago,  and  In  justice  to  the 
Kentucky  Trust  Company  of  Louisville,  I 
desire  to  say  to  you  that  the  said  trust  com- 
pany settled  with  me  in  full  for  the  whole 
issue  of  my  bonds  to  them  of  date  March 
16,  1886,  being  ten  bonds,  of  $500,  each,  by 
passing  over  to  me  $2,500  of  these  bonds, 
which  I  have  since  disposed  of,  by  cancel- 
ing and  surrendering  to  me  $1,000  of  these 
bonds,  and  by  paying  me  in  full  for  $1,500 
of  the  said  bonds.  I  have  no  claim  what- 
ever on  the  Kentucky  Trust  Company  on 
account  of  the  said  bonds,  and  I  owe  the 
whole  outstanding  issue."  It  appears  from 
this  letter  that  Weir  stated  that  the  trust 
company  had  turned  over  to  him  bonds  to 
the  amount  of  $3,600;  that  he  owed  the  out- 
standing issue,  which  was  shown  by  the 
letter  to  be  $1,500.  It  appears  from  the  tes- 
timony that  the  bank  had  one  of  these  Ixmds 
In  Its  possession,  although  it  was  not  then 
pledged  to  it.    It  had  the  right  to  presume 


It  was  one  of  the  three  outstanding  bonds 
for  which  the  trust  company  had  paid  him. 
It  was  equivalent  to  a  declaration  by  Weir 
to  the  bank  that  the  trust  company  had 
iMught  and  paid  for  the  bond;  consequently 
had  the  right  to  do  whatever  it  chose  with 
it  Although  the  trust  company  originally 
did  not  have  the  right  to  pledge  the  bond, 
still  Weir  assured  the  bank  that  it  had 
bought  it  and  then  owned  it.  It  had  the 
same  right  to  buy  the  bond  as  any  other 
purchaser  in  the  market  We  must  condude 
that  Weir  Is  now  estopped  to  deny  the 
bank's  right  to  the  bond,  as  the  bank  has  the 
right  to  assert  It  as  against  Weir,  and  like- 
wise has  the  right  to  part  of  the  proceeds 
of  the  property  which  was  subject  to  its 
payment  The  court  properly  held  that  the 
fund  should  be  prorated  on  the  debt  of  Rodd 
and  that  of  the  bank. 
The  judgment  is  affirmed  on  both  appeals. 


HENNINO  et  al.  v.  STENGEL  et  aL 

(Court  of  Appeals  of  Kentucky.    March  5, 
1902.) 

"To  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  66  S.  W.  41. 

HOBSON,  J.  In  Preston  v.  Bobwts,  75 
Ky.  587,  this  court  said:  "All  mnnldpal  as- 
sessments are  based  on  the  ground  that  the 
property  subjected  to  assessment  Is  benefited 
by  the  Improvement  for  which  the  asaess- 
meut  Is  made,  and  neither  the  legislature  of 
the  state  nor  of  the  municipality  can  constitu- 
tionally subject  iwoperty  not  actually  or  pre- 
sumptively benefited  by  an  improvement  to 
assessment  to  pay  the  cost  of  such  Improve- 
ment. It  Is  often  difficult,  and  sometimes 
impossible,  to  determine  the  exact  limit  to 
which  such  benefits  extend,  but  from  the 
very  nature  of  the  subject  there  must  be 
authority  somewhere  to  decide  that  ques- 
tion; and  there  is  perhaps  no  safer  mode  of 
dealing  with  a  question  environed  by  such 
difficulties  than  to  confide  the  power  to  the 
local  government,  to  be  exercised  subject  to 
supervision  by  the  courts,  where  the  peculiar 
facts  of  each  case  can  be  examined,  and  the 
controversy  determined  by  those  rules  and 
principles  which  have  always  governed 
courts  in  dealing  with  questions  of  assess- 
ment and  taxation.  Nor  do  we  concur  with 
counsel  that  the  power  delegated  to  the  coun- 
cil to  designate  the  depth  to  which  an  as- 
sessment shall  extend,  because  legislative,  is 
therefore  beyond  the  contnd  of  the  courts. 
No  one  will  question  the  power  of  the  legis- 
lature of  the  state  to  declare  what  shall  be 
taxed  and  the  rate  of  taxation;  yet  no  one 
will  at  this  day  deny  that  the  courts  have 
the  power  to  examine  statutes  imposing  ex- 
actions upon  citizens  under  the  name  of  tax- 
ation, and  decide  whether  such  exactions  are 
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m  f&ct  taxes,  or  mere  spollatloDS  under  the 
guise  of  taxation.  This  doctrine  haa  been 
held  by  this  court  In  an  unbroken  line  of 
cases,  commencing  as  early  as  Sutton's  Heirs 
T.  City  ot  LoolBTlUe,  6  Dana,  28,  decided  In 
1837,  down  to  the  case  of  Courtney  y.  Same, 
12  Bnsb,  419,  decided  at  the  last  term.  If. 
then,  the  courts  can  and  do  examine  Into 
exactions  lerled  upon  the  citizen  or  upon  his 
property  by  the  legislature,  and  declare  such 
exactions  Illegal  and  void,  a  fortiori  they 
may  make  similar  Inquiries  and  decisions 
when  assessments  are  made  by  a  municipal 
goremment.  Injustice  and  oppression  are 
quite  as  likely  to  result  from  the  arbitrazy 
deslgnatlMi  of  tax  districts  by  the  legislature 
of  the  state  as  from  the  making  of  such  dis- 
tricts by  munidpel  governments,  and  the  dlf- 
flcnlty  of  obtaining  rdief  in  the  former  case 
Is  necessarily  much  greater  than  In  the  lat- 
ter." See,  to  same  effect,  Preston  t.  Rudd, 
81  Ky.  150;  Nevln  v.  Roach,  86  Ky.  493, 
5  S.  W.  646;  James  ▼.  City  of  Louisville 
(Ky.)  40  S.  W.  012;  Barfleld  v.  Gieason 
(Ky.)  63  S.  W.  964.  The  case  of  Bullitt  v. 
Selvage  (Ky.)  47  S.  W.  255,  is  not  incon- 
sistent with  these  cases  or  the  rule  they  lay 
down.  In  that  case,  as  here,  the  proof  was 
conflicting,  and  this  court  declined  to  dis- 
turb the  chancellor's  finding  on  the  facts. 
The  opinion  delivered  in  this  case  recognizes 
the  mle  announced  tn  the  cases  referred  to, 
and  on  a  reconsideration  of  the  case,  for  the 
reasons  given  In  the  opinion,  we  think  the 
rule  inapplicable  here. 
Petition  overruled. 


CX)ULTER,  Auditor,  r.  DENNT. 

(Court  of  Appeals  of   Kentucky.     Dee.   11, 
1901.) 

OFFICERS  —  AUDITOR'S  AGBNT  —  TAXATION  — 
LI3TINO  OMITTED  PROPETRTY— PROCBEDINQS 
AGAINST  TAXPATBR— ATTORNEY  GENERAL— 
ADTHORITY  TO  EMPLOY  COUNSEL. 

Ky.  St.  {  4258,  authorizes  the  state  auditor 
to  appoint  an  agent  in  each  county.  Sections 
4241^  4!<!ti2,  and  4263  require  such  agent  to 
cause  to  be  listed  all  property  omitted  by  the 
assessor;  to  investigate  the  records  of  officers 
whose  duty  it  is  to  collect  money  for  the  state, 
and  to  report  delinquencies  to  the  auditor;  to 
institute  proceedings  in  the  name  of  the  com- 
mouwealtn  against  delinquent  officers  if  the 
auditor  so  orders,  for  which  services  a  penalty 
of  20  per  cent,  is  to  be  added  to  the  amount 
of  the  recovery  in  such  proceedings.  Section 
42tit{  provides  that  the  commonwealth  shall  not 
be  liable  for  the  services  of  such  agent,  except 
out  of  amounts  collected  as  penalties.  Section 
127  requires  the  county  attorney  to  attend  to 
the  prosecution  of  all  cases  in  his  county  in 
whicji  the  state  is  interested.  Chapter  8,  art. 
2,  i  113,  requires  the  attorney  general  to  at- 
tend to  all  cases  in  which  the  commonwealth 
is  interested,  except  where  it  is  the  duty  of 
the  county  attorney  to  attend  to  them;  and 
section  114  requires  the  attorney  general  to 
take  the  necessary  steps,  by  action  or  other- 
wise, to  collect  all  demands  and  judgments  in 
favor  of  the  state,  and  anthoriaes  him  to  em- 
ploy assistants  in  making  such  collections. 
Beld,  that  sections  113  and  114  should  be  con- 
strued together,  so  as  to  make  a  harmonious 
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statute;  and  hence,  it  being  the  duty  of  the 
county  attorney  to  represent  the  state  in  pro- 
ceedings to  compel  taxpayers  to  list  omitted 
property,  an  attorney  employed  by  the  attor- 
ney general  to  represent  the  state  in  a  pro- 
ceeding instituted  by  the  auditor's  agent  to 
compel  a  taxpayer  to  list  his  property  was  not 
entitled  to  be  paid  by  the  state. 

Appeal  from  circuit  court,  Franklin  coun- 
ty. 

"Not  to  be  officially  reported." 

Application  by  one  Denny  for  mandamus 
to  compel  Coulter,  the  state  auditor,  to  issue 
a  treasury  warrant  for  services  performed 
by  relator  as  attorney  in  a  proceeding  to 
compel  a  taxpayer  to  list  omitted  property. 
From  a  Judgment  in  favor  of  relator,  re- 
spondent appeals.    Reversed. 

Morrison  Breckinridge  and  Robt  J.  Breck- 
inridge, for  appellant  Ira  Julian,  for  appel- 
lee. 

PAYNTBR,  0.  J.  W.  S.  LaweU,  auditor's 
agent  for  Boyle  comity,  institnted  a  proceed- 
ing In  the  Boyle  county  court  to  compel 
Granville  Cecil,  trustee,  to  list  certain  prop- 
erty for  taxation,  which  it  was  claimed  had 
been  omitted  by  the  assessor.  W.  S.  Taylor, 
then  attorney  general  of  the  state,  employed 
the  appellee,  Denny,  a  practicing  attorney, 
to  represent  the  commonwealth  in  the  prose- 
cution of  the  proceeding.  It  resulted  In  a 
Judgment  requiring  Cecil  to  list  the  property 
for  taxation,  and  as  a  result  of  which  $1,800 
was  paid  into  the  treasury.  It  Is  averred  in 
the  amended  petition  that  the  auditor's 
agent  received  $300  for  his  services. 

The  appellee,  Denny,  by  this  proceeding, 
desired  a  mandamus  to  be  issued  against  the 
auditor  to  compel  him  to  draw  his  warrant 
upon  the  treasurer  for  $250  to  pay  for  bis 
services  as  attorney  in  the  case.  The  ques- 
tion involved  is  purely  one  of  law,  which  is, 
was  the  attorney  general  authorized  to  em- 
ploy the  appellee  to  represent  the  common- 
wealth in  that  proceeding?  If  he  was  not, 
then  it  follows  that  appellee  is  not  entitled 
to  have  tlie  state  pay  him.  It  is  only  in 
cases  where  the  law  authorizes  money  to  be 
drawn  from  the  treasury  that  public  offi- 
cials are  authorized  to  pay  it  out  or  allow 
It  to  be  withdrawn  therefrom. 

The  solution  of  the  question  depends  upon 
the  Interpretation  of  cntaln  sections  of  the 
statute.  Section  42.%  authorizes  the  auditor 
to  appoint  an  auditor's  agent  in  each  coun- 
ty. Section  4241  makes  It  the  duty  of  the 
sheriff  of  the  county  or  auditor's  agent  to 
cause  to  be  listed  for  taxation  all  omitted 
property,  or  any  portion  of  property  omitted 
by  the  assessor,  etc.  By  section  4262,  It  is 
made  the  agent's  duty  to  investigate  the 
records  of  all  officers  whose  duty  it  is  to  col- 
lect money  for  the  state,  and  report  to  the 
auditor  delinquent  officers  and  amounts  col- 
lected  by  them  which  they  have  failed  to  pay 
into  the  treasury.  Section  4263  makes  it  the 
duty  of  the  agent  to  institute  suits,  motions, 
or  proceedings  in  the  name  of  the  common- 
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wealth  against  any  delinquent  officer,  If  the 
auditor  so  orders.  If  there  Is  a  recovery  In 
such  a  proceeding,  20  pec  cent  penalty  Is  to 
be  added  to  pay  the  agent  for  his  services. 
Section  4266  provides  that  "the  common- 
wealth shall  not  be  liable  for  or  pay  any 
cost  of  any  action  or  proceeding  Instituted 
by  any  agent  nor  shall  It  be  liable  for  or 
pay  any  sum  to  an  agent  for  any  services 
as  such  except  out  of  amounts  which  may 
be  collected  as  penalties  in  cases  prosecuted 
by  the  agent"  It  Is  made  the  duty  of  the 
sheriff  or  auditor's  agent  to  move  the  county 
court  to  list  all  property  which  has  been 
omitted  by  the  assessor,  etc.  This  is  done 
by  appearing  before  the  county  court  and 
having  a  summons  issued  against  the  tax- 
payer to  show  cause  why  the  property 
should  not  be  Hated.  The  county  court  bears 
the  evidence,  and  directs  the  list  to  be  taken 
If  It  believes  that  the  property  has  been 
omitted.  The  right  of  the  auditor's  agent  to 
cause  to  be  listed  property  which  has  been 
omitted  does  not  depend  upon  the  will  of  any 
one.  The  law  in  express  terms  makes  it  his 
duty  to  cause  it  to  be  listed.  It  is  only  in 
one  Instance  that  he  Is  controlled  in  the  mat- 
ter of  instituting  proceedings,  and  that  is 
against  delinquent  officers  who  have  collect- 
ed and  failed  to  pay  into  the  treasury  the 
amount  due  the  commonwealth.  In  such 
cases  he  may  institute  an  action  when  au- 
thorized to  do  so  by  the  auditor.  When  the 
legislature  expressly  said  that  in  this  class 
of  cases  the  auditor  should  direct  when  a 
suit  should  be  instituted,  it  certainly  did  not 
mean  that  some  other  officer  of  the  state 
could  control  in  the  matter.  It  did  not  mean 
that  the  governor  or  attorney  general  should 
have  authority  to  determine  whether  or  not 
such  proceeding  should  be  instituted.  The 
statute  as  to  auditor's  agents  seems  to  be 
complete  in  so  far  as  it  attempts  to  Impose 
duties  upon  them. 

The  prosecution  of  a  proceeding  in  a  coun- 
ty court  by  the  auditor's  agent  or  by  a  sher- 
iff, to  compel  a  taxpayer  to  list  omitted 
property,  devolves  upon  the  county  attorney 
of  the  county.  It  is  a  proceeding  in  the 
name  of  the  commonwealth,  and,  if  the  prop- 
erty is  required  to  be  listed,  tiie  common- 
wealth and  the  county  (and  the  municipality 
If  the  taxpayer  lives  within  it)  are  benefited 
by  the  recovery,  as  the  taxpayer  will  be  re- 
quired to  pay  on  the  property  thus  listed  to 
the  commonwealth,  county,  and  municipali- 
ty. Section  127,  Ky.  St,  provides  that  the 
county  attorney  shall  attend  to  the  prosecu- 
tion of  all  cases  In  his  county  in  which  the 
commonwealth  or  county  is  Int^ested.  If 
an  appeal  should  be  prosecuted  from  the 
judgment  of  the  county  court  requiring  a 
taxpayer  to  list  property  omitted  by  the  as- 
sessor, it  is  the  duty  of  the  commonwealth's 
attorney  to  attend  each  circuit  court  held  in 
bis  district  and  he  shall  also,  except  in 
Franklin  county,  attend  to  all  civil  cases  and 
I^K>ceedlngs  of  the  circuit  court  In  his  dis- 


trict in  which  the  commonwealth  Is  interest- 
ed. 

It  is  claimed  the  attorney  general  had  the 
authority  to  employ  the  appellee  by  virtue  of 
article  2,  c  8,  Ky.  St 

The  sections  of  the  article  mentioned  which 
relate  to  the  subject  are  as  follows: 

"Sec.  113.  He  shaU  attend,  in  behalf  of  the 
commonwealth,  to  all  cases  and  proceedings 
in  which  she  may  be  interested,  except  where 
it  is  made  the  duty  of  the  commonwealth's  or 
county  attorney  to  represent  the  common- 
wealth, and  shall  Institute  the  proper  proce- 
dure to  coerce  payment  of  all  demands  of 
the  commonwealth,  payable  at  the  treasury, 
not  discharged  In  proper  time. 

"Sec.  114.  He  shall  hivestigate  the  condi- 
tion of  all  unsatlsfled  claims,  demands,  and 
Judgments  in  favor  of  the  commonwealth,  and 
take  all  necessary  steps  by  motion,  action  or 
otherwise  to  collect  or  cause  the  same  to  be 
collected  and  paid  into  the  treasury;  and  to 
this  end  he  may  employ  such  assistants  and 
attorneys  In  the  various  counties  as  may  be 
necessary  to  aid  him  in  such  investigation  or 
collection.  The  fees  of  such  assistants  as  he 
may  have  shall  be  fixed  and  agreed  upon  by 
the  auditor  and  governor,  be  paid  out  of  the 
state  treasury,  and  shall  In  no  case  exceed  30 
pei  cent  of  the  amount  recovered  &a&  paid 
into  tbe  treasury,  and,  provided  the  30  per 
cent  shall  not  amount  to  $3,000  and  mote,  the 
fee  shall  be  limited  to  $3,000;  and  no  fee 
shall,  in  any  case,  be  allowed  or  paid,  except 
out  of  the  amount  recovered  and  paid  into 
the  treasury,  unless  that  portion  belonging  to 
the  commonwealth  Is  remitted  by  the  govern- 
or." 

Section  113  makes  it  the  duty  of  the  attor- 
ney general  to  represent  the  commonwealth  in 
all  cases  and  proceedings  in  which  she  may 
be  Interested,  except  where  It  is  made  the 
duty  of  the  county  or  commonwealth's  attor- 
ney to  represent  her.  Section  114,  among 
other  things,  makes  it  his  duty  to  investigate 
the  condition  of  all  unsatisfied  claims,  de- 
mands, and  judgments  in  favor  of  the  com- 
monwealth, and  take  all  necessary  steps,  by 
motion,  action,  or  otherwise,  to  collect  or 
cause  the  same  to  be  collected  and  paid  into 
the  treasury.  These  two  sections  must  be 
read  In  connection  with  the  other  sections  to 
which  we  have  referred,  as  we  must  conclude 
that  the  legislature  was  endeavoring  to  make 
a  harmonious  and  perfect  statute.  Under  sec- 
tion 113  he  is  not  required  to  attend  to  mat- 
ters In  behalf  of  the  commonwealth  in  cases 
and  proceedings  in  which  she  may  be  inter- 
ested, where  it  Is  made  the  duty  of  the  com- 
monwealth's or  county  attorney  to  represent 
her. 

As  It  was  the  duty  of  the  auditor's  agent 
to  institute  the  proceeding  against  Oecil,  and 
the  duty  of  the  county  attorney  of  that  coun- 
ty to  have  prosecuted  it  it  follows  that  it 
was  not  the  duty  of  the  attorney  general,  un- 
der section  113,  to  represent  the  common- 
wealth in  the  Boyle  county  court  nor  was  it 
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one  of  the  actions  which  be  was  authorized  to 
Instltnte  and  employ  an  attorney  to  assist  In 
its  prosecution,  under  section  114.  As  the 
attorney  general  had  no  authority  to  employ 
the  appellee  In  the  proceeding  in  the  Boyle 
county  court,  there  is  no  liability  on  the  state 
to  pay  for  the  services  rendered. 

There  Is  no  conflict  In  this  opinion  and  the 
one  delivered  In  Rogers  v.  Bradley,  100  Ky. 
3W,  38  S.  W.  501,  because  in  that  case  it  was 
conceded  that  the  attomeye  could  have  been 
employed  either  by  the  attorney  general  or 
by  the  goyemor,  and  the  controversy  was  as 
to  who  had  the  authority  to  do  so.  The  court 
In  that  case  reached  the  conclusion  that  the 
attorney  general  was  authorized  by  section 
114,  Ky.  St.,  to  employ  them,  as  the  services 
which  they  performed  were  such  as  were  con- 
templated by  that  section  should  be  pcfrform- 
ed  by  the  attorney  general  or  assistants,  If 
needed.  The  question  Involved  in  -that  case 
was  not  as  to  the  extent  of  the  authority  of 
the  attorney  general  to  employ  assistants  and 
attorneys,  but  as  to  his  authority  to  employ 
attorneys  In  cases  wherein  the  services  were 
rendered  for  which  the  attorneys  were  assert- 
ing claims  against  the  commonwealth.  It 
was  believed  by  the  court  that  the  actions  In 
which  Julian  &  Sogers  performed  the  serv- 
ices by  reason  of  their  employment  by  the  at- 
torney general  were  such  as  section  114  au- 
thorized the  attorney  general  to  Instltnte,  and 
to  assist  In  which  he  was  authorized  to  em- 
ploy attorneys. 

The  judgment  Is  reversed  for  proceedings 
consistent  with  this  opinion. 


CBUTOHFIELD  et  al.  v.  UNION  CENT. 
LIFE  INS.  00.1 

(Court  of  Appeals  of  Kentucky.    March  IS, 
1002.) 

LIFB  INStJBA.NCE  —  AUTHORITY  OP  STATB 
AQBNT  TO  WAIVE  FORFKITUREV-REINSTATB- 
HBNT  OF  POLICY— REFUSAL  OF  COMPANY 
TO  ACCEPT  HEALTH  CERTIFICATE— ELE»> 
TION  TO  TAKE  PAID-UP  TERM  POLICY. 

1.  Hie  State  agent  of  a  life  insurance  com- 
pany had  no  authority  to  waive  a  forfeiture 
where  the  policy  expressly  provided  that  a  for- 
feitnre  could  not  be  waived  "except  by  an 
agreement  In  writing,  signed  by  the  president, 
vice  prerident,  or  secretary,  whose  authority 
for  this  purpose  shall  not  be  delegated";  and, 
therefore,  where  such  agent  agreed  with  the 
father-in-law  of  insured,  whose  policy  had 
lapsed,  to  reinstate  the  policy  it  he  would  pay 
past-due  notes  and  premiums,  and  iusured 
would  furnish  a  health  certificate,  and  there- 
npon  insured  submitted  to  a  medical  examina- 
tion, and  the  father-iu-law  gave  to  the  state 
•gent  his  check  for  the  amount  of  the  notes 
and  premium,  but  twelve  days  thereafter  the 
money  was  returned  because  the  company  re- 
fused to  accept  the  health  certificate,  aud  the 
imnred  and  his  fatber-in-iaw  acquiesced  in  that 
tefnsal  until  the  death  of  insured,  more  than 
Are  years  thereafter,  there  was  no  reinstate- 
ment of  the  policy,  the  transaction  with  the 
state  agent  being  subject  to  the  approval  of 
the  company. 

'Raported  by  Edward  W.  Hlnea,  Eaq.,  ot  the  Frank- 
tort  bar,  and  tormerly  lUte  reporter. 


2.  Whei«  a  policy  provides  that  upon  a  vio- 
lation of  its  conditions  it  shall  be  void  "with- 
out action  on  the  part  of  the  company  or  no- 
tification to  the  Insured  or  beneficiary,"  no  no- 
tice of  a  forfeiture  for  nonpayment  of  "premium 
Is  necessary  to  make  the  forfeiture  eftectlve. 

8.  Where  a  policy  provides  that  if  insured, 
after  paying  three  annual  premiums,  shall  fail 
to  pay  a  premium  when  due,  the  company  will 
issue  a  paid-up  life  policy  upon  surrender  of 
the  contract,  but  that  if  no  such  surrender  be 
made  the  policy  ^all  become  a  paid-up  term 
policy,  the  iusured,  by  failing  to  surrender  the 
policy  or  demand  a  paid-up  policy,  elects  to 
take  a  paid-up  term  policy,  and  no  cause  of  a<^ 
tion  exists  on  a  paid-up  policy. 

Appeal  from  circuit  court,  Jessamine  coun- 
ty. 

"To  be  ofHcially   reported." 

Action  by  Maggie  Crutchfield  and  Carrie 
Bell  Boulden  against  the  Union  Central  Life 
Insurance  Company  on  a  policy  of  Insurance. 
Judgment  for  defendant,  and  plalntlfCs  ap- 
peal.   Affirmed. 

George  Denny,  for  appellants.  John  B. 
Allen  and  Bobert  Bamsey,  for  appellee. 


PAYNTBB,  J.  In  March,  1885,  the  ap- 
pellee Issued  to  Charles  M.  Boulden  on  his 
life  a  10  annual  payment  policy  for  |10,000. 
The  premiums  were  payable  on  the  30th  of 
March,  1885,  and  on  that  date  each  year 
thereafter.  He  paid  the  premiums  for  1886, 
1886,  1887,  1888,  and  1889,  and  gave  his  notes 
for  the  premiums  due  in  1890  and  1891.  He 
defaulted  on  the  premium  due  March  30, 
1892.  The  notes  were  past  due.  Thus  fhe 
matter  stood  until  November  22,  1892,  at 
which  time  C.  C.  Early,  state  agent  of  ap- 
pellee, wrote  J.  W.  Poor,  father-in-law  of  In- 
sured, that  If  he  would  arrange  for  the  pay- 
ment of  the  notes  past  due  and  the  premium 
due  for  the  year  of  1892,  total  (1,406.10,  and 
"Mr.  Boulden  would  furnish  a  certificate  of 
health,"  the  company  would  reinstate  the  pol- 
icy. Accordingly,  Poor  and  Boulden  met 
Early  at  his  office  at  Louisville  on  December 
6,  1892,  when  Boulden  submitted  to  a  med- 
ical examination,  aud  Poor  gave  his  check 
to  Early  for  the  amount  of  the  notes  and 
premium.  Poor  requested  the  agent  to  draw 
upon  him  for  the  premiums  to  become  due 
on  the  policy.  As  an  inducement  to  Poor 
to  agree  to  pay  the  sum  stated,  the  policy 
was  assigned  to  his  daughter,  Mrs.  Boulden, 
and  her  children.  Poor  left  the  office  be- 
lieving that  the  matter  bad  been  satisfac- 
torily arranged.  The  appellee  was  not  satis- 
fled  with  the  certificate  of  health,  and  re- 
fused to  accept  the  money,  so  on  the  17th  of 
December  the  mcmey  was  returned  to  Poor. 
Boulden  never  paid  the  notes  or  premiums 
that  matured  on  the  policy,  nor  did  Poor  do  so 
for  him.  Neither  one  of  them  even  offered 
to  do  so.  Boulden  died  in  June,  1897.  In 
December  of  that  year  a  payment  of  the 
amount  of  the  policy  was  demanded.  The 
appellants  introduced  evidence  conducing  to 
prove  the  facts  stated  above.  The  court 
gave  peremptory  instructions  to  the  Jury  to 
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find  for  the  ai^Uee.  It  Is  claimed  that  the 
effect  of  the  transaction  -n-as  to  keep  tb'6 
policy  alive.  Among  others,  the  policy  con- 
tained the  following  provisions  and  conditions: 
"If,  aft^  three  or  more  years  premlmns 
have  been  paid,  any  premium  falling  due 
thereafter  be  not  paid  when  due,  this  com- 
pany will,  on  surrender  of  this  contract.  Is- 
sue a  paid-up  life  policy  (without  participa- 
tion In  profits)  for  the  following  named 
amounts,  payable  at  death  only:  After  three 
annual  payments,  $1,280;  after  four  annual 
payments,  $1,700;  after  five  annual  payments, 
$2,120;  after  six  annual  payments,  $2,640; 
after  seven  annual  payments,  $2,960;  after 
eight  annual  pas^ments,  $3,380;  after  nine  an- 
nual payments,  $3,800,— provided  such  surren- 
der be  made  while  this  pcdlcy  Is  In  force.  Or, 
If  no  such  surrender  be  made.  It  is  agreed  that 
this  policy  sball  (after  three  or  more  years' 
premiums  have  been  paid),  without  surrender, 
become  a  paid-up  term  policy,  upoti  the  same 
terms  and  conditions  as  specified  herein,  ex- 
cept as  to  the  payment  of  premiums  and  par- 
ticipation in  profits,  and  continue  in  force,  for 
such  time  as  one  annual  premium  upon  this 
policy  is  contained  In  its  reserve  value,  ac- 
cording to  the  American  £]zi>erience  Table  of 
Mortality,  with  Interest  at  four  per  c«it.  per 
annum,  at  the  end  of  which  time  this  con- 
tract shall  be  null  and  void."  "Third.  That 
the  premiums  shall  be  paid  on  or  before  tiie 
days  on  which  they  become  due,  at  the  ofilce 
of  said  company,  in  the  city  of  Cincinnati, 
or  to  the  authoiized  agent  of  the  company 
holding  a  receipt  therefor  and  producing 
same,  tigned  by  the  president  vice  presi- 
dent, or  secretary,  and  that  all  notes  given 
toe  premioms  or  part  premiums,  or  interest 
npon  notes  given  for  premiums,  shall  be  paid 
at  maturity."  "Tenth.  That  upon  violation 
of  the  foregoing  conditions,  or  any  of  them, 
this  policy  shall  be  null  and  void,  without 
action  on  the  part  of  the  company,  or  noti- 
fication to  the  Insured  or  benrtdary,"  etc. 
"Eleventh.  That  the  contract  betwe«»  the 
parties  hereto  is  completely  set  forth  in  this 
policy,  and  the  application  therefor,  and  none 
of  its  terms  can  be  modified,  nor  any  for- 
fdture  under  it  waived,  except  by  an  agree- 
ment in  writing  signed  by  the  president,  vice 
president,  or  secretary,  whose  authority  for 
this  purpose  shall  not  be  delegated."  Each 
premium  note  contained  similar  matter,  thus: 
"Said  policy,  Including  all  conditions  therein 
for  surrender  or  continuance  as  a  paid-up  or 
term  policy,  shall,  without  notice  to  any  party 
or  parties  in  interest  therein,  be  null  and 
void  on  the  failure  to  pay  this  note  at  ma- 
turity, with  interest  at  six  per  cent  per  an- 
num, payable  annually."  The  theory  of  the 
appellants  is  that  the  effect  of  the  transaction 
with  Early,  on  December  5th,  was  a  waiver 
of  the  forfeiture;  that  the  return  of  the 
money  was,  in  effect,  a  notification  of  the 
appellant;  that  the  other  premiums  to  become 
due  would  not  be  received.  Therefore  the 
necessity  of  tendering  them  was  waived,  and 


the  policy  was  in  force  at  the  time  tbe  Insured 
died. 

This  court  had  under  consideration  the  first 
clause  quoted  from  the  policy  in  the  case 
of  the  same  parties  appellant  against  the 
appellee.  The  opinion  was  delivered  by  this 
court  on  March  11th  (67  S.  W.  8).  It  was 
decided  in  tibat  case  that  the  paid-up  term 
policy  was  not  in  force  at  the  time  the  in- 
sured died.  The  transaction  with  Poor  and 
Early  was  not  pleaded  in  that  case.  So 
the  only  questions  involved  In  this  case  are 
those  stated  above,  arising  out  of  the  trans- 
action of  December  Stb.  Poor  does  not  tes- 
tify that  the  reiMrt  of  the  medical  examina- 
tion was  not  to  be  passed  upon  by  some  au- 
thority other  than  Early,  nor  does  he  testify 
that  Early  claimed  to  be  authorized  to  pass 
upon  the  certificate  of  health,  or  that  he  said 
it  was  satisfactory.  The  letter  which  Blarly 
wrote  to  Poor  shows  that  the  policy  was  not 
to  be  reinstated  unless  a  satisfactory  certifi- 
cate of  health  was  furnished.  Poor  did  not 
testify  that  Early  agreed  to  waive  a  presen- 
tation of  a  satisfactory  certificate  of  healtli. 
On  the  contrary,  the  fact  that  Boulden  was 
compelled  to  submit  to  a  medical  examination 
shows  that  the  parties  understood  that  a  cer- 
tificate of  health  was  to  be  furnished.  Un- 
der the  eleventh  condition  in  the  policy.  It  is 
expressly  provided  that  a  forfeiture  cannot 
be  waived  "except  by  an  agreement  in  writ- 
ing, signed  by  the  president,  vice  president, 
or  secretary,  whose  authority  for  this  pur- 
pose shall  not  be  delegated."  The  manager 
of  a  foreign  Insurance  company  in  the  state 
Is  presumed,  In  absence  of  evidence  to  the 
contrary,  to  have  the  authority  of  an  execu- 
tive officer.  If  there  is  a  limitation  of  his 
authority,  notice  thereof  must  be  given  to  the 
contracting  party  In  a  deer  and  certain  man- 
ner. In  this  case  it  was  expressly  agreed 
and  understood  that  the  state  agent  had  no 
such  authority,  as  is  evidenced  by  the  pro- 
vision In  the  policy  which  we  have  quoted. 
Insurance  Co.  v.  Uaydoi's  Adm'r,  90  Ky.  31>, 
13  S.  W.  585,  does  not  enunciate  a  different 
doctrine.  In  that  case  it  was  held  that  a 
clause  in  a  policy  limiting  the  authority  of 
"agents"  did  not  apply  to  general  agents, 
but  that  the  insured  might  rely  upon  his  im- 
plied powers,  notwithstanding  the  provision 
limiting  the  authority  of  agents.  In  this  case 
the  policy  expressly  provided  that  no  one 
except  certain  named  ofllcers  had  power  tc 
waive  a  forfeiture.  Poor  represented  the  ap- 
pellants, and  was  acting  for  them.  The  mon- 
ey which  he  had  paid  was  returned  to  him. 
There  was  an  acquiescence  In  the  appellee's 
interpretation  of  the  policy  and  the  transac- 
tion of  December  5th  for  five  years.  The 
company  had  no  notice  that  the  appellants 
were  claiming  any  rights  In  vhrtue  of  the 
policy.  Under  the  terms  of  the  policy,  the 
company  had  the  right  to  forfeit  it  for  non- 
payment of  premiums  or  notes  executed 
therefor.  It  stood  forfeited  for  such  failure 
witliout  "notification  to  the  insured  or  bene- 
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flclary."  Besides,  this  coart  has  held  in  In- 
enrance  Co.  v.  Duvall  (Ky.)  46  8.  W.  518, 
in  construing  the  similar  provision  of  a  pol- 
icy, tliat  a  notification  of  the  forfeitnre  was 
nnnecessary.  On  December  6,  1892,  the  right 
to  continue  the  policy  in  force  ceased.  We 
do  not  thinlc  that  Early  had  authority  to 
waive  the  forfeiture,  or  that  he  represented 
that  the  company  would  accept  the  $1,406.10, 
and  waive  it,  unless  a  satisfactory  certificate 
of  health  was  furnished.  It  is  our  opinion 
that  the  transaction  of  Poor  was  subject  to 
the  approval  of  the  appellee.  Having  reach- 
ed this  conclusion,  it  obviates  the  necessity 
of  determining  as  to  what  would  have  been 
the  ^ect  of  the  failure  to  draw  upon  Poor 
for  the  premiums  which  were  thereafter  to 
mature.  If  the  transaction  with  him  had 
amounted  to  reinstatement  of  the  policy. 
The  cases  of  Insurance  Go.  v.  Montague,  84 
Ky.  653,  2  S.  W.  443,  4  Am.  St  Kep.  218, 
and  Montgomery  v.  Insurance  Co.,  14  Bush, 
51,  do  not,  in  our  opinion,  apply  to  the  ques- 
tions involved  in  this  case,  as  the  question  is 
not  as  to  the  right  of  Boulden  to  have  had 
a  paid-up  policy  after  having  paid  three  or 
more  annual  payments.  He  had  the  right  to 
surrender  his  policy  after  paying  three  or  more 
annual  premiums,  and  take  a  paid-up  policy. 
Failing  to  surrender  the  policy  or  demand  a 
paid-up  policy,  the  terms  of  the  contract  en- 
titled him  to  a  paid-up  term  policy.  A  fall- 
nre  to  surrender  the  policy  and  demand  a 
paid-np  policy  was  an  election,  under  the 
contract,  to  take  a  "paid-up  term  policy." 

The  appellants  claim  that  the  court  erred 
in  compelling  them  to  elect  which  cause  of 
action  they  would  prosecute.  The  additional 
cause  or  causes  of  action  set  out  were  the 
same  as  those  attempted  to  be  pleaded  in  the 
appellants'  action  against  appellee  in  which 
the  opinion  was  delivered  on  the  11th  day  of 
this  month.  If  there  were  no  other  reasons  to 
sustain  the  action,  the  ones  given  in  that 
opinion  would  be  sufficient  for  declining  to 
reverse  this  case  for  that  ruling.  The  paid- 
up  term  policy  did  not  continue  in  force  for 
the  pwtod  covering  the  death  of  the  insured, 
and,  as  we  have  said  above,  having  failed  to 
surrender  the  policy  and  demand  a  paid-up 
iwlicy,  he  elected  to  take  a  paid-up  term  pol- 
icy; hence  no  cause  of  action  existed  on  a 
paid-np  policy. 

The  Judgment  is  affirmed. 


HrDES  FEBKT  TURNPIKE  OO.  v.  TATB8. 
(Supreme  Coart  of  Tennessee.    March  3, 1902.) 

TURNPIKES-ACTION  FOR  INJURIBS— DBFBCT- 
IVB  TOLLGATK— "RES  IPSA  LOQUITUR"— BUR- 
DEN OP  PROOF— SUFFICIENCY  OF  BVIDENCB 
— CONTRIBUTORY  NEOLIOENCB-NEOLIOENCB 
OF  DRITER  OF  PRIVATE  VEHICLES— IMPUT- 
ED NKOUOENCB-ARREST  OF  JUDGMENT- 
FAILOBE  TO  ASSIGN  CAUSE  ON  DEMURRER. 

1.  The  court  is  not  preclnded  from  consider- 
ing a  particnlaT  cause  asnigned  in  support  of 
a  motion  in  arrest  of  judempnt  because  such 
cause  wag  not  assigned  on  a  demurrer  pre- 
viously Introduced. 


2.  Where  a  traveler  upon  a  turnpike  Is  In- 
jured by  the  falling  of  a  tollgate  pole,  a  pr». 
Bumptiun  of  negligence  arises,  according  to  the 
doctrine  of  res  ipsa  loquitur,  which  shifts  the 
burden  of  proof  upon  fie  turnpike  company  to 
show  tiiat  the  accident  was  not  due  to  its 
negligence;  and  hence,  in  an  action  for  sucli 
injurjr,  it  is  unnecessary  to  allege  in  the  dec- 
laration the  particular  acts  of  negligence  which 
caused  the  accident. 

3.  Plaintiff  was  injured  by  the  failing  of  a 
tollgate  pole  while  she  was  driving  uiough 
the  gate.  The  pole  was  set  in  a  foric,  and 
was  raised  by  means  of  a  weight  with  a  hole  in 
it,  which  was  slipped  over  the  end  of  a  pole 
back  of  the  fork.  As  plaintiff  approached  the 
gate,  the  tollgate  keeper  let  the  pole  np  by 
means  of  a  rope;  and  as  she  was  driving 
through  the  gate  the  weight  slipped  over  the 
nails  which  fastened  it  on  the  iwle,  letting  the 
pole  fall.  After  the  accident  it  appeared  that 
the  nails  which  held  the  weight  ou  had  been 
pressed  back,  and  the  evidence  tended  to  show 
that  the  tollgate  keeper  and  officers  of  the 
company  did  not  inspect  the  weight  at  any  time 
after  it  was  put  on;  that  some  time  previous 
to  the  accident  the  wdght  had  been  removed 
by_  some  one,  and  in  replacing  it  the  same  old 
Q>ikes  were  used.  Held,  that  the  evidence  was 
sufficient  to  sustain  a  verdict  for  plaintiff. 

4.  Where  one,  while  riding  in  the  private  ve- 
hicle of  another  at  his  invitation,  and  without 
authority  over  such  person  as  to  the  driving  of 
tiie  vehicle,  is  injured  by  an  accident  caused 
by  the  negugence  of  a  third  person  concurrent- 
ly with  the  negligence  of  the  driver,  the  negli- 
gence of  such  driver  is  not  imputable  to  the 
injured  person,  so  as  to  preclude  recovery  for 
the  injuries  received. 

Appeal  from  circuit  court,  Davidson  coun- 
ty; J.  A.  Cartwright  Special  Judge. 

Action  by  Mrs.  S.  J.  Yates  against  the 
Hydes  Ferry  Turnpike  Company.    From  « 
Judgment  in  favor  of  plaintlfr,  defendant  ai 
peals.    Affirmed. 

J.  O.  McReynolds,  for  appellant  Jo.  W 
Byins,  for  appellee. 

McALISTER,  J.  Plaintiff  below  recovered 
a  verdict  and  Judgment  before  the  Honorable 
J.  A.  Cartwright  special  Judge,  and  a  Jury, 
against  the  turnpike  company,  for  the  sum 
of  12,500  damages,  for  personal  injuries. 
The  company  appealed,  and  has  assigned 
errors. 

The  first  assignment  we  will  notice  is  that 
the  court  erred  in  not  sustaining  defendant's 
motion  In  arrest  of  Judgment  The  sub- 
stance of  the  motim  was  that  the  dedara- 
tl(«i  sets  out  no  facts  showing  negligence  on 
the  part  of  defendant  and  is  wholly  Insuffi- 
cient in  law  to  warrant  a  recovery.  It 
should  be  remarked  that  on  the  11th  March, 
1898,  a  demurrer  was  interposed  to  this  dec- 
laration; but  the  only  cause  assigned  was 
that  it  failed  to  show  defendant  had  any 
right  to  own  and  operate  a  turnpike  in  this 
state,  or  to  show  for  what  puri>oees  defend- 
ant was  incorporated.  The  demurrer  was 
sustained,  and  the  plaintiff  was  permitted  to 
file  an  amended  declaration.  Thereupon  the 
defendant  ffied  a  plea  of  not  guilty.  It  has 
been  held  that  after  Judgment  on  demurrer 
there  can  be  no  motion  in  arrest  of  Judg- 
ment for  any  exception  that  might  have  been 
taken  on  arguing  the  demurrer.    Railroad 
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Co.  T.  Sampson,  81  HI.  App.  518;  Tidd,  Prac 
918.  Bat  it  has  also  been  held  that  a  motloo 
In  arrest  for  a  fatally  defective  complaint 
may  properly  be  sustained,  even  though  a 
demurrer  to  such  a  complaint  had  been  iH'e- 
vlously  overruled.  It  Is  said  that  the  cotirt, 
by  ruling  wrongly  on  a  demurrer,  does  not 
preclude  Itself  from  afterwards  ruling  right- 
ly upon  a  motion  in  arrest  of  judgment 
Stewart  v.  Railroad  Co.,  103  Ind.  44,  2  N. 
E.  208;  Newman  v.  Perrlll,  73  Ind.  164; 
Field  V.  Slaughter,  1  Bibb,  160;  Griffin  v. 
Justices,  17  Oa.  96.  It  will  be  observed  that 
the  grounds  now  assigned  in  arrest  of  Judg- 
ment are  wholly  different  from  the  causes 
assigned  on  the  demurrer,' but  the  weight  of 
authority  is  that.  If  all  the  same  causes  had 
been  assigned  In  the  demurrer,  the  court 
would  not  have  been  precludied  from  sus- 
taining the  motion  In  arrest.  If  this  Is  so. 
It  must  follow  that;  where  the  particular 
cause  assigned  In  arrest  was  not  raised  by 
the  demurrer,  the  court  could  nevertheless 
look  to  It  on  the  motion. 

The  declaration  In  this  cause  contains 
three  counts.  It  Is  only  necessary  to  notice 
the  second  count,  which  Is  probably  fuller 
and  more  explicit  as  a  pleading  than  the 
other  counts.  It  Is  alleged  In  this  count 
that  defendant  turnpike  company  Is  a  cor- 
Iioratlon  duly  chartered  and  organized  under 
the  laws  of  the  state  of  Tennessee,  and  as 
such  owns  and  operates  a  turnpike  from 
Nashville  to  Ashland  City,  in  Cheatham 
county;  that,  for  the  purpose  of  collecting 
Its  tolls,  it  has  at  proper  intervals  along 
said  turnpike  constructed  or  erected  gates 
or  poles,  which  may  be  raised  or  lowered 
to  allow  travelers  who  have  paid  their  toll- 
age  to  pass  thereunder;  that  It  was  the  duty 
of  defendant  to  provide  safe  and  suitable 
gates  or  poles  for  such  purpose,  with  due 
regard  to  the  safety  of  those  who  might  pass 
thereunder,  and  to  maintain  same  in  iHrop- 
er  repair,  but  that  defendant  failed,  negli- 
gently, willfully,  and  wrongfully,  to  do  this, 
and  plaintiff  alleges  that  by  reason  th««of, 
on  or  about  the  18th  July,  1897,  and  while 
she  was  lawfully  passing  in  a  buggy  along 
said  turnpike  in  Davidson  county,  about 
eigjht  miles  from  the  city  of  Nashville,  and 
after  she  bad  paid  her  toll,  and  after  the 
employ^  of  the  defendant  had  raised  said 
gate  or  pole  for  her  to  pass  under,  and  she 
had  driven  or  passed  thereunder,  and  while 
she  was  exercising  proper  care  and  cauticm, 
said  pole  fell,  striking  the  plaintiff  upon 
the  head,  body,  and  breast  knocking  her 
senseless,  and  greatly  bruising  and  injuring 
her,  etc.  It  was  assigned  on  the  motlcm  in 
arrest  that  the  declaration  fails  to  specify 
any  fact  or  facts  upon  which  a  charge  of 
negligence  can  be  based,  or  In  what  way  de- 
fendant's gates  were  Improperly  or  negli- 
gently constructed,  maintained,  or  operated, 
or  which  one  of  its  poles  fell  on  plaintiff. 
As  already  seen,  the  declaration  alleges  that 
the  tollgate    in  question   was   about  eight 


miles  from  the  city  of  Nadivllle;  and  ttils, 
we  think,  was  sufficiently  specific  to  inform 
the  cfHupany  what  tollgate  was  meant 
Again,  it  was  not  necessary  for  the  plaintiff 
to  point  out  the  particular  defects  In  the 
tollgate  that  caused  It  to  fall,  or  to  show 
wherein  the  company's  servant  was  negli- 
gent In  its  management  It  was  sufficient 
to  allege  that  the  pole  was  permitted  to  fall 
on  plaintiff's  head  as  she  was  In  the  act  of 
passing  thereunder.  The  very  fact  that  the 
pole  fell  was  prima  facie  evidence  of  neg- 
ligence. "Res  Ipsa  loquitur."  A  presump- 
tion of  ne^lgence  would  at  once  arise.  It 
was  the  duty  of  the  turnpike  company  in 
collecting  its  tolls  so  to  manage  Its  gates 
as  not  unnecessarily  to  injure  the  traveling 
public.  The  case  of  Stokes  v.  Saltonstall,  13 
Pet  180,  10  L.  Ed.  116,  Ulustrates  the  prin- 
ciple. In  that  case  Saltonstall  sued  Stokes 
for  an  injury  sustained  by  his  wife  by  the 
upsetting  of  a  stage  coach  in  which  she  was 
a  passenger.  The  court  held  that  the  facts 
that  the  carriage  was  upset  and  the  plain- 
tUTs  wife  injured  were  prima  fade  evidence 
that  there  was  carelessness  or  negligence  cm: 
want  of  skill  on  the  part  of  the  drivor.  This 
rule  was  recognized  in  Railroad  Co.  v.  Mitch- 
ell, 11  Heisk.  400,  but  held  inapplicable  to 
the  facts  of  that  case.  Sommers  v.  Rail- 
road Co.,  7  Lea,  201.  In  Young  v.  Brans- 
ford,  12  Lea,  237,  which  was  an  action  to 
recover  damages  for  the  death  of  plaintiff's 
intestate,  caused  by  the  explosion  of  a  steam 
boiler,  the  court  held  that  from  the  mere 
fact  of  an  explosion  It  is  competent  for  the 
Jury  to  infer,  as  a  proposition  of  fact,  that 
there  was  some  negligence  In  the  manage- 
ment of  the  boiler,  or  some  defect  In  Its 
condition.  The  court  In  considering  the 
question,  said,  "The  reason  of  the  rule  is 
that  the  proof  which  establishes  the  injury 
shows,  also,  circumstances  from  whldi  some 
negligence  or  want  of  care  may  be  attached 
to  the  wrongdoer;"  citing  Curtis  T.  Railroad 
Co.,  18  N.  Y.  643,  76  Am.  Dec.  258,  and  Hol- 
brook  V.  Railroad  Co.,  12  N.  Y.  236,  64  Am. 
Dec  602.  In  the  case  now  being  decided  we 
are  of  opinion  a  stronger  rule  applies  than 
that  laid  down  in  Young  v.  Bransford.  It 
Is  not  only  competent  for  the  Jury  to  infer 
negligence,  as  a  innposltlon  of  fact  from 
the  proof  that  the  pole  was  permitted  to  fall 
on  a  traveler  as  she  was  in  the  act  of  pass- 
ing through  the  tollgate,  but  such  proof 
raises  a  presumption  of  negligence  against 
the  company,  and  shifts  the  burden  of  proof 
upon  it  to  show  that  it  was  guilty  of  no 
negligence.  In  this  view,  the  declaration 
clearly  stated  a  cause  of  action,  and  the 
motion  in  arrest  of  Judgment  was  properly 
overruled. 

The  next  assignment  is  that  there  is  no 
evidence  to  support  the  verdict  The  de- 
fendant company  owns  and  operates  a  turn- 
pike between  Nashville  and  Ashland  City,  In 
Cheatham  county.  The  accident  to  plaintiff 
happened    at    the    company's    first    tollgate. 
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abont  eight  mfles  from  the  city  of  NashvUle. 
The  tollgate  keeper  at  that  time  was  an  old 
man,  about  83  years  of  age.  The  tollgate 
coDslated  of  a  pole  about  28  feet  In  length, 
6  Inches  In  diameter  at  one  end,  and  2Vi 
inches  at  the  other  end.  The  larger  end  was 
set  In  a  fork  on  the  side  of  the  pike,  and  22 
feet  of  the  pole  extended  across  the  pike  to 
the  tollgate  house,  where  It  was  secured  by 
a  goose  neck  In  the  end  of  a  post  The  re- 
maining 6  feet  of  the  pole,  extending  back 
of  the  fork,  bad  attached  an  Iron  cylinder 
or  cogwheel,  weighing,  as  variously  estimat- 
ed, from  75  to  36  pounds.  This  weight  and 
6  feet  of  the  pole  back  of  the  fork,  being 
heavier  than  the  22  feet  extending  across  the 
pike,  raised  the  pole  when  the  small  end  was 
freed  from  restraint  The  pole  was  thos 
raised  and  lowered  by  means  of  a  rope  used 
by  the  gate  keeper.  The  iron  weight  or  cog- 
wbed,  with  an  o];>enlng  in  its  center,  was 
slipped  on  over  the  short  end  of  the  pole 
back  of  the  fork,  and  In  1891,  when  first 
attached  to  the  i>olei  was  secured  by  wood- 
en wedges  driven  In  between  it  and  the  pole. 
Nails  were  driven  behind  this  cogwheel  to 
prevent  It  from  slipping  from  the  pole  when 
the  latter  was  raised.  It  appears  that  on 
Joly  18.  1807,  plaintiff  started  to  Nashville 
with  one  A.  J.  Howingtan,  with  whom  she 
lived  as  housekeeper.  Howington  was  driv- 
ing, and  sitting  on  tbe  right  side  of  the  bng- 
gy,  next  to  the  tollgate  honse.  The  plaintiff, 
Mrs.  Yates,  was  seated  on  the  left  side  of 
Howington,  nearest  the  fork  of  the  pole.  As 
they  approached,  the  tollgate  keeper  let  the 
pole  up  rapidly;  and.  Just  as  they  were  pass- 
ing under,  the  pole  fell,  striking  Iflrs.  Yates 
on  the  head  and  breast  .  An  examination 
made  soon  after  showed  that  the  nails  used 
to  hold  the  iron  weight  had  become  pressed 
back,  and  that  the  iron  weight  had  slipped 
over  them  and  fallen  to  the  ground,  thus 
causing  the  pole  to  fall  and  Inflict  the  inju- 
ries. Tben  was  proof  tending  to  show  that 
the  tollgate  keeper  and  the  officers  of  the 
company  did  not  insi>ect  the  weight  at  any 
time  after  it  was  put  on;  that  in  1896,  during 
Christmas,  the  pole  and  weight  were  carried 
off  by  some  mischievous  boys  and  left  In  the 
turnpike  about  40  yards  below  the  toll  house; 
that  it  was  recovered,  and  in  putting  the 
weight  back  on  the  pole  the  same  old  spikes 
were  used.  It  appears  to  have  been  the 
duty  of  Murphy,  the  tollgate  keeper,  and 
Moore,  superintendent  of  that  particular  sec- 
tion of  the  plke^  to  look  after  the  pole. 
Moore  testifled  that  he  pnt  the  weight  on  in 
1S91,  and  would  notice  it  as  he  iwssed  on  his 
way  to  town  in  his  buggy,  but  did  not  exam- 
bie  it  Hr.  Lewis,  the  general  superintendent 
of  the  road,  stated  that  he  would  glance  at  the 
pole  as  he  passed  along  the  pike,  but  made 
no  examination  of  it  The  theory  of  the  com- 
pany was  that  as  the  plaintiff  and  Howing- 
ton aK>roached  the  tollgate,  both  of  them 
noticed  that  the  pole  was  down  horizontally 
■cross  tbe  road,  and  they  saw  Murphy  stand- 


ing there  ready  to  let  it  up;  that  no  effort 
was  made  to  stop  the  horse,  which  was  driv- 
en In  a  trot  right  up  to  the  pole,  when  Mnr- 
phy,  seeing  who  they  were,  and  that  a  col- 
lision was  about  to  occur,  undertook  to  let 
the  pole  up  rapidly.  The  large  end  of  the 
pole  struck  the  ground  with  force,  and  tbe 
weight  ttU  off.  Plaintiff,  not  having  stop- 
ped, or  tried  to  procure  a  stop,  was  drawn 
instantly  under  the  pole,  which,  being  free 
of  the  weight  fell  and  struck  her.  It  to  In- 
sisted on  behalf  of  defendant)  that  it  exercis- 
ed great  care  and  prudence  in  the  construc- 
tion and  maintenance  of  thto  pole,  and  that 
no  servant  or  agent  of  the  company  had  any 
notice  that  the  same  was  dangerous  or  out 
of  repair;  that  the  construction  was  of  an 
approved  kind,  and  regarded  as  In  every  way 
good,  and  the  proof  falls  to  show  there  were 
any  defects  known,  or  that  a  critical  azam- 
Inatlon  would  have  revealed  any,  prior  to  this 
accident  It  is  insisted,  moreover,  that  Lew- 
is and  Moore,  superintendents  of  the  C(xn- 
pany,  examined  the  road  and  poles  frequent- 
ly, and  found  no  defects.  Upon  the  facts. 
Vie  Jury,  as  already  stated,  returned  a  ver- 
dict in  favor  of  plaintiff  for  ^,000.  The 
case  has  been  three  times  tried.  On  the  first 
trial  there  was  a  verdict  for  $760,  and,  plain- 
tiff having  refused  to  enter  a  remittitur  of 
$860,  a  new  trial  was  awarded.  The  second 
trial  resulted  In  a  verdict  for  $1,400,  which 
was  also  set  aside  because  plaintiff  refused 
to  reduce  it  to  $600.  The  third  trial  result- 
ed, as  already  stated,  In  a  Judgment  and  ver- 
dict for  $2,600.  There  is  ample  evidence  to 
support  the  verdict  of  the  Jury,  and  the  sec- 
ond assignment  must  be  overruled. 

Among  other  supplemental  requests  sub- 
mitted by  counsel  for  the  company,  the  court 
was  asked  to  charge,  viz.:  "Any  negligence 
of  which  you  may  think  the  plaintiff  was 
guilty,  and  which  contributed  in  any  way 
to  the  accident  ot  its  bad  results,  may  be 
considered  by  yon  in  determining  tbe  amount 
of  damages,  and  in  mitigation  of  the  stun 
which  you  might  othenvise  award  to  plain- 
tiff." The  only  lUBtructlon  given  on  the  sub- 
ject of  contributory  negligence  was  that  If 
plaintiff  attempted  to  pass  through  the  gate 
before  the  gate  keeper  had  a  reasonable  op- 
portunity to  raise  the  pole,  and  by  reason 
of  that  attempt  the  pole  fell  down,  without 
carelessness  or  negligence  upon  the  part  of 
the  gate  keeper,  plaintiff  would  not  be  enti- 
tled to  recover.  There  was  no  proof  on  the 
trial  below  tending  to  show  that  Mrs.  Yates, 
the  plaintiff,  was  guilty  of  any  negligence. 
As  already  stated,  she  was  not  driving,  but 
had  accepted  a  seat  in  the  buggy,  at  the 
invitation  of  Mr.  Howington,  to  accompany 
him  to  the  city  to  visit  his  sick  daughter. 
It  was  insisted  below  that  plaintiff  and  How- 
ington did  not  stop  or  attempt  to  stop  the 
borse  when  they  reached  the  tollgate,  and  the 
gate  keeper  was  compelled  to  let  up  the  g;ate 
rapidly  and  violently  to  prevent  a  collision 
of  the  horse  with  tbe  pole.    It  was  Inslstet* 
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that  It  plaintiff  and  her  driver  caused  the 
action  of  the  gate  keeper  by  their  Imprudence 
and  recklesanesB,  she  cannot  complain;  that 
U  she  and  the  driver  saw  the  Impending 
danger,  and  rushed  into  it,  she  must  take  the 
consequences.  But  If  there  was  any  negli- 
gence shown,  it  was  that  of  Howlngton,  the 
driver,  and  his  negligence  cannot  be  imputed 
to  the  plaintiff,  Mrs.  Yates.  Mr.  Cooley,  in 
his  work  on  the  Lew  of  Torts  (section  823), 
states  the  rule  thus:  "In  general,  the  negli- 
gence of  third  parties  concurring  with  that 
of  defendant  to  produce  an  injury  is  no  de- 
fense. It  could,  at  most,  only  render  the 
third  party  liable  to  be  sued  as  a  joint  wrong- 
doer. But  in  some  cases  where  the  person 
injured  was  for  the  time  being  with  and  un- 
der the  direction  of  the  third  party,  whose 
negligence  concurred  In  producing  the  Injury, 
this  negligence  has  been  held  a  bar  to  any 
recovery.  In  the  leading  English  case  (Tbor- 
Ogood  V.  Bryan,  8  0.  B.  115),  the  plaintiff, 
in  alighting  from  a  public  omnibus,  was 
knocked  down  and  Injured  by  an  omnibus 
belonging  to  the  defendant.  The  case  was 
put  to  the  Jury  under  instructions  that,  if 
it  was  found  that  the  driver  of  each  omnibus 
was  guilty  of  negligence  contributing  to  the 
Injury,  the  plaintiff  was  not  entitled  to  recov- 
er; he  being  so  far  identified  with  the  driver 
of  the  omnibus  he  was  riding  In  that  he 
must  be  considered  a  party  to  the  negligence. 
The  like  rule  has  been  frequently  laid  down 
In  this  country,  but  in  several  states  Its 
soundness  is  denied.  In  New  Jersey  It  is 
held  that  the  negligence  of  a  driver  of  a 
street  car  in  which  the  plaintiff  was  riding 
is  not  to  be  Imputed  to  the  plaintiff  as  a  bar 
to  an  action  for  the  injurious  negligence  of 
a  thtaxl  party,  and  In  the  United  States  su- 
preme court  and  some  ot  the  other  states  a 
like  rule  has  been  made.  The  English  court 
of  appeal  has  recently  overruled  Thorogood 
V.  Bryan,  in  so  far  as  It  applies  to  a  public 
conveyance."  "The  true  principle  seems  to 
be  that,  when  a  person  Is  injured  by  the  neg- 
ligence of  the  defendant  and  the  contributory 
negligence  of  one  vrlth  whom  the  injured 
person  is  riding  as  a  guest  or  companion, 
such  negligence  is  not  imputable  to  the  in- 
jured person;  while,  on  the  other  hand,  it 
may  be  imputable  when  the  injured  person  is 
in  a  position  to  exercise  authority  or  control 
over  the  driver."  7  Am.  &  Eng.  Enc.  Law, 
p.  448.  In  the  case  of  Railroad  Co.  v.  Laps- 
ley,  2  0.  C.  A.  149,  61  Fed.  174,  16  L.  R.  A. 
800,  this  question  was  considered.  That  was 
a  suit  by  an  administrator  for  the  wrongful 
killing  of  his  Intestate.  The  deceased  was 
riding  home  with  her  brother  in  an  open 
wagon,  with  the  brother  driving.  She  had 
been  invited  to  ride  by  the  brother.  Says 
Sanborn,  circuit  judge:  "So  that  the  case 
sharply  presents  the  question  whether  one 
who,  while  riding  gratuitously  In  a  carriage 
owned  and  driven  by  another,  is  Injured  by 
the  concurrent  negligence  of  a  third  person 
and  the  driver,  over  whom  he  has  no  control. 


is  barred  from  recovering  compensation  for 
the  Injury  from  the  f<»'mer  by  the  ooatrlb- 
ntory  negligence  of  the  owner  and  driver 
of  the  team.  With  the  single  exception  of 
the  supreme  court  of  the  state  of  Wisconsin, 
which  had  been  committed  to  the  doctrine 
of  Thorogood  v.  Bryan  prior  to  1886,  the  state 
courts  have  uniformly  held  that  one  who, 
while  riding  In  the  private  carriage  of  anoth- 
er at  his  Invitation,  is  injured  by  the  negli- 
gence of  a  third  party,  may  recover  against 
the  latter,  notwithstanding  the  negligence  of 
the  owner  of  the  carriage  in  driving  his  team 
may  have  contributed  to  the  injury,  where 
the  person  Injured  is  without  fault,  and  has 
no  authority  over  the  driver,"— citing  Foil- 
man  T.  City  of  Mankato,  86  Minn.  622,  29 
N.  W.  817,  50  Am.  Rep.  840;  Borough  of 
Carlisle  v.  Brisbane,  118  Pa,  544,  6  AO.  372, 
67  Am.  Rep.  483;  Robinson  v.  Railroad  Co., 
66  N.  Y.  11,  28  Am.  Rep.  1;  Dyer  t.  Railroad 
Co.,  71  N.  Y.  228;  Mastersoa  v.  Railroad 
Co.,  84  N.  Y.  247,  38  Am.  Rep.  610;  Ouddy 
v.  Horn,  46  Mich.  506,  10  N.  W.  32,  41  Am. 
Rep.  178;  Transfer  Co.  t.  Kdly,  36  Ohio 
St.  87,  38  Am.  Rep.  568;  Railroad  Co.  v. 
Eadie,  43  Ohio  St  01,  1  N.  E.  519,  54  Am. 
Rep.  802;  Bennett  v.  Transportation  Co.,  36 
N.  J.  Law,  225,  18  Am.  Rep.  436;  Railway 
Co.  V.  Shacklet,  106  HI.  364,  44  Am.  Rep. 
791;  Little  t.  Hackett,  116  U.  S.  866,  6  Sup. 
Ct  391,  29  L.  Ed.  652. 

It  Is  also  assigned  as  error  that  the  verdict 
Is  excessive.  But  we  find  nothing  In  this 
verdict  indicating  that  the  Jury  were  swayed 
by  prejudice,  partiality,  caprice,  or  corrup- 
tion. Two  verdicts  in  favor  of  the  plaintiff 
have  already  been  set  aside  upon  the  facts, 
and  we  are  now  precluded  by  the  statute 
against  interference  with  this  verdict 

The  charge  of  the  court  is  a  correct  presen- 
tation of  the  issues,  and  contains  no  reversi- 
ble error.    AflSrmed. 


STATE    ex    rel.    CITIZENS,    ETC.,    OP 

WAYNE  COUNTY  v.  JUSTICES 

OF  WAYNE  COUNTY. 

(Supreme  Court  of  Tennessee.    Jan.  11,  1902.) 

COUNTT  COURT— LEQISLATrVB  ACTS— JURIS- 
DICTION OVER  HIGHWAYS  AND  BRIDGES- 
MANDAMUS   TO  COMPEL  ACTION. 

The  justices  comprising  the  conuty  court 
cannot  be  compelled  by  mandamus  to  exercise 
a  power  left  to  their  legislative  discretion, 
such  as  the  huildiuK  of  a  bridge,  and  this  rtile 
applies  as  well  to  the  completion  of  a  bridge 
wliich  they  had  elected  to  build,  and  on  which 
had  been  expeuded  the  amount  of  the  tax  lev- 
led,  the  court  in  such  a  case  having  the  right 
to  al>andon  the  improvement  if  In  their  opinion 
it  does  not  justify  a  turtho:  apprc^iriation. 

Appeal  from  circuit  court  Wayne  county; 
Sam  Holding,  Judge. 

Petition  for  mandamus  by  the  state  on  the 
relation  of  citizens  and  taxpayers  of  Wayne 
county  against  the  justices  thereof.  The  al- 
ternative writ  was  quashed,  and  relators  ap 
peal.    Affirmed. 
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B.  A.  Haggard  and  Jno.  A  Pitta,  for  ap- 
pellants. L.  A.  Hardin,  D.  W.  Broyles,  and 
Hamilton  Parks,  for  appellee. 

McALISTER,  J.  This  la  a  petition  for  the 
alternative  writ  of  mandamus  to  require  the 
Justices  of  Wayne  county  to  levy  the  neces- 
sary tax  and  complete  a  bridge  partly  built 
OTer  Ross  creek  in  said  county.  The  circuit 
Judge,  on  motion  of  the  defendants,  quashed 
the  altematlve  writ  The  relators  appealed, 
and  have  assigned  errors.  The  petition  was 
filed  by  four  citizens  and  taxpayers  of  said 
county,  and  alleged  that  said  bridge  Is  on 
a  public  road  (the  Clifton  and  Linden  road) 
leading  Into  the  town  of  Clifton  In  said  coun- 
ty from  the  east,  and  crossing  a  creek  lying 
just  outside  the  corporate  limits  of  Clifton  ; 
that  said  bridge  was  originally  a  wooden 
structure  resting  on  stone  pl«rs,  and  was  built 
by  private  subscription  several  years  prior 
to  1S91;  that  at  Its  April  term.  1891,  the 
county  court  took  charge  of  said  road,  and 
classified  it  as  a  third  class  road;  that  In 
1803  the  court  reclasaifled  the  road,  making  it 
a  second  class  road.  At  the  June  term,  1888, 
a  committee  was  appointed  for  the  purpose  of 
contracting  for  the  repair  or  the  building 
anew  of  said  bridge;  that  for  this  purpose 
the  court  levied  a  special  tax,  but  confined 
the  committee  to  an  expenditure  of  $250;  that 
the  committee  at  once  had  an  Iron  or  steel 
span  placed  on  the  stone  piers  of  the  old 
bridge  at  a  cost  of  about  $250,  and  the  work 
was  paid  for  by  the  county,  but  that  no  ap- 
proaches were  built,  although  the  span  was 
Inaccessible  from  either  side;  that  such  Is  its 
condition  at  present,  said  court  having  done 
nothing  toward  completing  the  bridge;  that 
the  banks  of  said  cre^  are  so  high  and 
steep,  and  the  waters  so  deep  therein,  that  It 
cannot  be  crossed  except  upon  a  bridge;  that 
the  people  living  east  of  said  creek  cannot 
get  to  Clifton  for  trade,  or  any  other  purpose, 
without  going  miles  out  of  their  way  around 
the  bead  of  the  creek  and  coming  Into  the 
town  over  the  road  which  mters  It  from  the 
snnth;  that  petitioners  are  merchants  doing 
business  in  Clifton,  and  that  Clifton  Is  the 
principal  trading  point  of  a  large  number  of 
dtlsena  of  said  county  living  east  and  north- 
east of  said  town,  who,  together  with  peti- 
tioners, are  vitally  interested  in  having  said 
bridge  completed;  that  the  rood  commission- 
ers and  overseer  are  unable  to  complete  the 
said  bridge  for  lack  of  funds;  that  at  the 
January  term,  1900,  of  said  county  court,  pe- 
titioners demanded  of  defendants  that  they 
complete  said  bridge,  but  that  this  demand 
was  refused,  and  that  thereupon  petitioners 
filed  petition  herein.  Defendants  moved  to 
quaA  said  petition,  on  the  ground  that  the 
taxrts  stated  are  not  sufficient  to  authorize  the 
writ,  and  because  the  justices  are  the  judges 
as  to  the  necessity  and  propriety  of  building 
or  repairing  bridges  across  streams  over  the 
public  highways  of  the  county  and  cannot  be 
compdled  by  mandamus  to  levy  taxes  for  the 


building  or  repairing  of  such  a  bridge,  or  to 
build  or  repair  a  bridge  across  a  stream  over 
a  public  highway.  The  court  sustained  the 
motion,  quashed  the  writ,  and  dismissed  the 
suit  Was  this  a  correct  disposition  of  the 
case? 

The  law  Is  well  settled  In  this  state  that 
tiie  opening,  closing,  and  changing  of  public 
roads,  and  the  construction  of  public  bridges 
ther^n,  within  the  limits  of  the  county,  are 
matters  resting  within  the  discretion  of  the 
county  court.  Wood  v.  Tipton  Co.,  7  Baxt 
112,  32  Am.  Rep.  561;  White's  Creek  Turn- 
pike Co.  V.  Davidson  Co.,  14  Lea,  73.  In  the 
former  case  Chief  Justice  Nicholson,  for  the 
court,  said,  viz.:  "The  power  of  county 
courts  over  roads,  bridges,  etc,  is  a  preroga- 
tive of  sovereignty  delegated  by  the  constitu- 
tion to  the  county  court.  Each  county  is  de- 
clared by  the  statute  to  be  a  corporation,  and 
the  Justices  of  the  county  court  are  the  rep- 
resentatives of  the  county,  and  authorized 
to  act  for  it  The  county  court,  within  the 
powers  prescribed  by  the  constitution  and 
laws,  is  the  legislature  for  the  people  of  the 
comity,  and  bears  a  relation  to  the  people  of 
the  county  analogous  to  that  which  the  gen- 
eral assembly  bears  to  the  people  of  the 
state.  Within  their  prescribed  spheres  the 
counties  legislate  for  the  public  good.  In  re- 
spect to  ordering  the  laying  out  of  roads, 
building  bridges,  and  such  other  local  Im- 
provements as  are  for  the  public  benefit, 
and  authorized  by  law.  In  Grant  v.  Lindsay, 
11  Heisk.  651,  It  was  said  that  "the  powers 
conferred  by  law  upon  the  county  courts  in 
regard  to  roads  and  many  other  subjects, 
whether  called  police  or  municipal,  are  In 
their  nature  legislative  powrars."  In  White's 
Creek  Turnpike  Co.  v.  Davidson  Co.,  14  Lea, 
73,  it  was  said  that  "the  power  to  open 
roads,  this  court  has  uniformly  held.  Is  a  pre- 
rog^atlve  of  sovereignty,  which  has  been  dele- 
gated by  the  legislature  to  the  county  courts, 
and  is  exercised  by  them  as  a  municipal  func- 
tion." The  court  said  In  Nashville  &  K.  R. 
Co.  v.  Wilson  Co.,  89  Tenn.  603, 16  S.  W.  417, 
viz.:  "We  concede  that.  In  the  exercise  of 
their  powers  with  respect  to  public  roads  and 
the  levy  of  taxes  for  county  purposes,  county 
courts  are  properly  said  to  act  as  miniature 
legislatures,  and  to  perform  legislative  or  mu- 
nicipal, rather  than  judicial,  functions."  Mc- 
Andrews  v.  Hamilton  Ca,  105  Tenn.  399,  58 
S.  W.  483;  Hawkins  v.  Justices,  12  Lea,  450. 
In  Horton  v.  Mayor,  4  Lea,  38,  40  Am.  Rep. 
1.  It  was  adjudged  that  the  court  of  chancery 
has  no  power  to  compel  a  municipal  corpora- 
tion to  exercise  a  power  left  to  Its  legislative 
discretion,  and  therefore  a  bill  to  coerce  the 
construction  of  a  sewer  In  a  particular  direc- 
tion cannot  be  entertained,  etc.  If  such  a 
power  exists  in  the  court  It  may  be  exercised 
to  control  the  discretion  of  the  local  legis- 
lature in  opening,  grading,  and  improving 
streets,  or  In  any  other  matter  about  which 
that  body  may  be  authorized  to  legislate. 
The  corporate  functions  would  no  longer  de- 
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pend  upon  the  deliberate  action,  after  con- 
sideration of  all  the  clreumBtanees,  Including 
tbe  ways  and  means,  of  the  municipal  coun- 
cil, but  upon  the  verdict  of  a  jury  or  the 
decree  of  a  court  The  distinction  between 
the  political  or  discretionary  powers  of  the 
governing  body  of  a  municipal  corporation 
and  the  exercise  by  the  corporate  authorities 
of  ministerial  powers  is  everywhere  recogniz- 
ed. DUl.  Mun.  C<wp.  SS  75»-778.  It  is  argu- 
ed, however,  by  learned  couna^  for  the  rela- 
tors that  this  general  rule  is  not  applicable 
In  the  present  case,  for  the  reason  that  the 
county  court  having  elected  to  build  the  bridge 
and  exercised  Its  discretion,  It  may  now 
be  compelled  to  complete  It  There  are  two 
conclusive  answers  to  this  position:  First 
the  county  court  only  elected  to  build  a  bridge 
that  would  cost  $250;  second,  the  county 
court  has  a  right  to  abandon  a  public  Im- 
provement whenever  In  Its  opinion  the  pub- 
lic interest  will  not  Justify  a  further  appro- 
priation. We  see  nothing  In  our  statutes  that 
would  authorize  this  court  to  exercise  the  ju- 
risdiction Invoiced  in  this  case. 
Affirmed. 


MADDEN  V.  STATE. 
<Supreme  Court  of  Tennessee.    Dec.  14,  1901.) 

INTOXICATINO  UQUORS— SALE  NEAR   SCHOOL 

HOUSE  —  FINES  —  ASSESSMENT  BY  COURT  — 
ORAND  JURORS  —  SELECTION  FROM  BT- 
STANDBRS— INDICTMENT— ABATEMENT. 

1.  Under  Shannon's  Code,  gg  5827-5829,  pro- 
viding that,  in  forming  the  grand  jury,  the 
court  shall  direct  the  names  of  the  jurors  in 
attendance  to  be  placed  in  the  box,  and  au- 
thorizing the  selectiou  of  bystanders  to  com- 
plete the  panel  in  the  absence  of  any  or  all  of 
the  original  panel,  that  the  court  summoned 
three  bystanders  to  make  a  full  renire  before 
proceedmg  to  impanel  the  grand  jury  is  no 
ground  of  abatement  of  the  indictment. 

2.  Where  the  court,  before  proceeding  to  trial, 
examined  physicians  as  to  accused's  ability  to 
go  to  trial,  the  refusal  of  a  continuance  on  the 
ground  of  suckness  will  not  be  held  erroneous ; 
the  matter  being  largely  discretionary  with  the 
trial  court 

3.  The  court's  requiring  an  accused  to  chal- 
lenge a  disqualified  juror  peremptorily  is  not 
available  for  reversal  unless  the  record  dis- 
closes that  accused  exhausted  all  his  peremp- 
tory challenges,  and  was  afterwards  forced, 
over  objection,  to  take  an  unacceptable  juror. 

4.  The  court's  remarking,  on  sustaining  an 
objection  to  certain  evidence,  that  it  under- 
btood  the  witness  would  answer  against  the  ac- 
cused, but  ruled  the  question  out,  is  not  preju- 
dicial, though  improper,  where  the  evidence  of- 
fered was  wholly  immaterial. 

5.  Under  Const,  art.  6,  §  14,  providing  that 
no  citizen  shall  be  fined  exceeding  $50,  unless 
it  is  assessed  by  a  jury,  where  an  accused  is 
Indicted  for  five  separate  offenses  of  selling 
liquor  within  four  miles  of  a  school  house  in 
violation  of  Acts  1887.  c.  167,  fixing  a  penalty 
within  the  limits  of  SIO  and  $100,  and  it  is 
agreed  that  four  of  the  cases  may  abide  the 
judgment  in  one  case,  on  his  conviction  in  that 
case  the  court  exceeds  its  authority  in  assess- 
ing a  fine  of  $100  in  three  of  the  other  cases. 

tS.  In  such  case  the  assessing  of  such  fine  is 
not  reversible  en'or,  as  the  sentence  in  excess 
of  the  constitutional  limitation  is  a  nullity. 


Appeal  from  circuit  court,  Houston  coun- 
ty;  B.  D.  Bell,  Judge. 

A.  B.  Madden  was  convicted  of  selling 
liquor  within  four  miles  of  a  school  house, 
and  he  appeals.    Modified. 

O.  E.  Kannard  and  Patterson  &  Stratton, 
for  appellant  O.  W.  Pickle,  Atty.  Gen.,  for 
the  State. 

McAUSTER,  J.  Plaintiff  In  error  wati  con- 
victed in  the  circuit  court  of  Houston  county 
of  the  off«ase  of  selling  liquor  within  four 
miles  of  a  school  house,  and  has  appealed  in 
error. 

The  first  assignment  is  that  the  court  err- 
ed in  striking  defendant's  plea  In  abatement 
from  the  files.  The  plea  averred  that  the  in- 
dictment had  not  been  found  by  a  lawful 
grand  Jury,  in  this:  that  the  county  court  ap- 
pointed a  venire  of  25  jurors,  but  only  22  were 
In  attendance,  and  thereupon  the  court  sum- 
moned S  bystanders  to  make  out  the  full 
venire,  before  proceeding  to  Impanel  the  grand 
Jury.  It  la  insisted  that  the  grand  Jury  should 
have  been  selected  from  the  Jurors  In  at- 
tendance, before  the  court  undertook  to  ap- 
point three  bystanders  to  fill  out  the  venire. 
This  contention  is  based  on  section  5827. 
Shannon's  Code,  which  provides,  viz.:  "To 
form  the  grand  Jury,  the  court  shall  direct 
the  names  of  the  Jurors  in  attendance  to 
be  written  on  scrolls  and  placed  In  a  box," 
etc.  We  think  the  objection  is  untenable. 
The  very  next  section  of  the  code  provides, 
viz.:  "Whenever  a  sufficient  nnmber  of  the 
Jurors  of  the  original  panel  fail  to  attend 
before  the  grand  Jury  Is  formed,  the  court 
may  impanel  the  grand  Jury  of  so  many  of 
the  original  panel  as  may  attend  and  the 
rest  from  the  bystanders."  The  next  section 
provides,  viz.:  "And  If  none  of  the  original 
panel  attend,  or  no  Jurors  have  been  ap- 
pointed, the  grand  Jury  may  consist  entire- 
ly of  bystanders."  These  sections  fully  In- 
dicate the  very  enlarged  discretion  vested 
in  the  court  in  filling  vacancies  in  the  venire 
appointed  by  the  county  court  and  in  the 
appointment  of  grand  Jurors  from  bystand- 
ers. Moreover,  it  baa  been  expressly  decid- 
ed that  it  is  no  ground  of  abatement  of  an 
indictment  that  a  grand  juror  was  selected 
from  the  bystanders  instead  of  from  the 
regular  venire.  Gold  v.  Vaugban.  4  Sneed, 
425:   Epperson  v.  State,  5  Lea,  292. 

The  next  error  assigned  Is  that  the  court 
refused  the  defendant  a  continuance  when 
it  was  made  to  appear  that  he  was  sick,  and 
unable  to  proceed  with  the  trial.  The  de- 
fendant made  an  aflidavlt  that  he  was  siclc, 
and  not  physically  able  to  go  to  trial.  There- 
upon the  state  summoned  two  physicians, 
who  examined  him,  and  testified  that  de- 
fendant was  suffering  with  a  slight  head- 
ache, and  with  his  bowels;  that  bis  pulse 
and  temperature  were  normal;  and  they 
expressed  the  opinion  that  he  was  able  to 
attend  court  without  injury  to  his  health. 


Digitized  by 


Google 


Ariel 


SINGER  MFG.  GO.  v.  BOGER& 


75 


Tbe  defoidant  then  called  two  ptayBlciana 
who  testified  that  they  did  not  regard  him  as 
w^,  and  the  excltemeat  of  a  trial  might 
consldo^bly  affect  him.  T^e  court,  after 
hearing  the  opinions  of  tbe  physicians, 
thoaght  the  defendant  was  able  to  go  to 
trial,  and  so  ruled.  This  la  a  matter  that 
rested  largely  In  the  Bound  discretion  of  the 
court,  and  we  cannot  see  that  this  discre- 
tion has  been  abused. 

The  third  assignment  Is  that  the  court 
erred  in  OTerrullng  defendant's  chailoige  of 
the  Juror  GrlfiSn.  The  Juror,  on  his  voir 
dire,  stated  that  he  was  of  opinion  the  sale 
of  liquor  at  Midway  would  be  Illegal,  but 
be  had  formed  no  opinion  as  to  the  guilt  or 
Innoooice  of  the  defendant.  The  Jiu-or  stated 
that  he  was  the  father  of  what  was  known 
«8  the  "Griffin  Bill,"  which  amended  the 
four  mile  law,  making  the  sale  of  liquor 
in  towns  thereafter  Incorporated  with  less 
than  2,000  inhabitants  unlawful.  See  Acts 
1809,  c.  221.  It  will  be  obserred  the  Juror 
OrifiBm  had  no  opinion  as  to  the  guilt  or  in- 
nocence  of  defendant,  but  his  opinion  was, 
ratber,  upon  a  question  of  law,  namely,  that 
the  sale  of  liquor  in  Midway  was  illegal. 
Bat  howeTer  this  was,  it  does  not  appear 
from  this  record  that  defendant  had  ex- 
taansted  his  challenges  when  this  Juror  was 
declared  competent  by  the  court,  and  this  is 
-a  Bofficient  answer  to  the  objection  now 
made  to  the  competency  of  the  Juror.  The 
court's  error  in  requiring  defendant  in  a 
criminal  case  to  challenge  a  disqualified 
Juror  peremptorily  is  not  available  in  this 
conrt  for  reversal  unless  the  record  discloses 
that  defendant  exhausted  all  his  peremptory 
challenges,  and  was  afterwards  forced,  over 
objection,  to  take  an  unacceptable  juror. 
Wooten  V.  State,  99  Tenn.  189,  41  S.  W.  813; 
Woods  V.  State,  99  Tenn.  182,  41  S.  W.  811. 

The  fourth  error  assigned  is  that  the  court 
erred  In  volunteering  a  remark  In  the  pres- 
ence of  the  Jury  which  was  prejudicial  to 
the  defendant.  The  witness  Hobbs,  intro- 
duced by  defendant,  was  asked  whether  or 
not  the  signing  of  the  charter  for  the  incor- 
poration of  Midway  was  not  held  back  until 
the  Orlffln  bill  became  a  law,  and  for  the 
purpose  of  defeating  this  charter.  The  state 
objected  to  this  question,  which  objection 
was  sustained  by  the  court;  making  the 
following  remark  in  tbe  presence  of  the  Jury, 
to  wit:  "I  understand  that  the  witness  would 
answer  against  you  [tbe  defendant]  in  re- 
gard to  this  question,  but  I  rule  it  out"  We 
think  the  remark  of  the  court  was  lmprop> 
er,  bat,  since  the  evidence  offered  was  whol- 
ly immaterial,  we  cannot  see  bow  the  re- 
mark of  the  court  was  prejudicial  to  de- 
fendant. 

It  iv>pear8  from  the  record  that  at  the 
term  this  Indictment  was  tried  there  were 
four  other  cases  pending  against  this  defend- 
ant for  selling  liquor  in  four  miles  of  a 
school  house;  all  being  found  at  the  Decem- 
ber term,  1900,  of  the  circuit  court  of  Hous- 


ton county.  It  was  agreed  that  those  four 
cases  should  abide  the  Judgment  in  this  case. 
Accordingly  five  separate  verdicts  and  Judg- 
ments were  entered.  In  three  of  the  cases 
there  was  a  verdict  of  guilty,  and  a  Judg- 
ment by  the  court  assessing  a  fine  of  $100, 
and  six  months'  imprisonment  In  the  county 
Jail.  In  the  other  two  there  was  a  verdict 
of  guilty,  and  Judgment  by  the  court  assess- 
ing a  fine  of  $50,  and  imprisonment  in  the 
county  Jail  for  two  months.  It  is  obvious 
that  In  the  first  three  cases  the  court  ex- 
ceeded Its  Jnrlsdlctlon  in  assessing  a  fine  of 
$100.  The  penalty  fixed  by  the  act  of  1887, 
C.  167,  known  as  the  "Four  Mile  Law,"  la 
a  fine  of  not  less  than  $10  nor  more  than 
$100,  and  imprisonment  in  the  county  Jail 
for  a  period  not  exceeding  six  months.  The 
constitution  (article  6,  {  14)  provides  that 
"no  fine  shall  be  laid  on  any  citizen  of  this 
state  that  shall  exceed  fifty  dollars  unless  it 
shall  be  assessed  by  a  Jury  of  bis  peers,  who 
shall  assess  the  fine  at  the  time  they  find 
the  fact,  if  they  think  the  fine  should  be 
more  than  fifty  dollEurs."  Said  this  court  in 
State  V.  Schlltz  Brewing  Co.,  104  Tenn.  716, 
59  S.  W.  1038,  78  Am.  St  Rep.  941,  viz.: 
"The  Judge,  as  such,  can  Impose  a  fine  for 
more  than  fifty  dollars  only  when  the  legis- 
lature has  definitely  fixed  a  larger  and 
specific  fine  for  the  particular  offense,  and 
then  he  determines  the  amount  of  the  fine 
from  the  face  of  the  statute,  and  not  as  a 
matter  of  Judicial  discretion.  France  v. 
State,  0  Baxt  4T9."  The  Jury  in  the  present 
case  did  not  assess  the  punishment  but  the 
punishment  was  fixed  by  the  conrt  upon  the 
Jury's  verdict  of  guilty.  The  legislature  fix- 
ed no  specific  penalty  for  a  violation  of  the 
four  mile  statute,  but  left  it  to  be  assessed 
witbin  the  limits  of  $10  and  $100.  The 
Judge  was  not  empowered  to  assess  a  fine 
exceeding  $50,  and  his  Judgment  in  the  first 
three  cases,  assessing  a  fine  of  $100,  was 
unauthorized.  But  this  is  not  an  error  for 
which  the  Judgments  will  be  reversed.  They 
were  valid  to  the  extent  of  $60,  and  all  in 
excess  ott  that  amount  was  void.  The  said 
Judgments  will  be  accordingly  corrected  and 
affirmed. 


SINGER  MFG.  00.  t.  ROGERS. 

(Supreme  Court  of  Arkansas.    March  1,  1902.) 

APPEJAL— INDISTTtNCT    TRANSCRIPT— FILING 
NEW  TRANSCRIPT. 

Where  au  appeal  involTes  the  sufficiency 
of  the  evidence  to  support  the  verdict  and  the 
transcript  is  so  blurred  and  indistinct  that  the 
evidence  can  be  read  with  great  difficulty,  the 
court  will  require  a  new  transcript 

Appeal  from  circuit  court  Monroe  county; 
Jas.  S.  Thomas,  Judge. 

Action  by  the  Singer  Manufacturing  Com- 
pany against  J.  D.  Rogers.     There  was  a 
Judgment   for  defendant,   and   plaintiff   ap- 
peals.   Appeal  ordered  dismissed,  unless  new 
I  transcript  Is  filed  within  30  days. 
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0.  F.  Oreenlee,  for  appellant  Manning  & 
Lee,  for  appellee. 

RIDDIOK,  J.  This  Is  an  appeal  from  the 
Monroe  circuit  court.  The  appellee  filed  no 
brief,  and  the  caae  was  submitted  on  the 
brief  of  the  appellant  only.  The  main 
ground  on  which  the  appellant  relies  for  a 
reversal  is  that  the  evidence  is  not  sufficient 
to  support  the  verdict,  but  the  typewritten 
transcript  of  the  record  which  appellant  has 
filed  here  Is  such  a  blurred  and  indistinct 
copy  that  the  evidence  cannot  be  read  with- 
out some  trouble,  nor  without  more  or  less 
strain  on  the  eyes.  If  we  knew  that  a  sim- 
ple remonstrance  would  stop  clerks  from 
sending  such  transcripts  here  In  the  future, 
we  would  put  up  with  this  transcript,  and 
only  call  attrition  to  the  defect  In  disposing 
of  the  case,  but  we  have  tried  this  with  lit- 
tle or  no  efCect  It  Is  not  Infrequent  that 
clerks  send  up  Just  such  blurred  and  Indis- 
tinct copies  of  the  Record  as  the  one  In  this 
case.  As  they  are  required  to  file  only  one 
copy  of  the  record,  we  know  of  no  reason 
why  they  should  not  send  here  a  first  copy, 
which  has  not  been  blurred  by  the  taking  of 
other  copies  from  it.  To  consider  evidence 
presented  In  the  shape  that  this  record  pre- 
sents It  is  inconvenient  and  annoying,  and 
tends  to  delay.  For  this  reason  we  feel  Jus- 
tified in  refusing  to  consider  this  record  In 
its  present  shape,  and  therefore  order  that 
appellant  file  another  copy  of  the  transcript 
within  30  days,  or  Its  appeal  will  be  dis- 
missed. 


JABVIS  V.  STATE. 
(Supreme  C!oart  of  Arkansas.    March  1,  1002.) 

MURDER— PLEA    OP    INSANITY— OPINION    BVI- 

DENCBl-INSTRUCTIONS— MURDBR  IN 

THE  SECOND  DEGRE:E. 

1.  On  a  prosecution  for  murder,  wherein  the 
defense  was  insanity,  a  witness  for  the  state, 
wlio  was  not  au  expert,  was  allowed  to  testify 
that  be  had  known  defendant  for  several  years, 
had  seen  and  spoken  to  him  once  or  twice  in 
the  two  years  preceding,  and  that  from  what 
he  saw,  in  his  opinion,  defendant  was  sane. 
Held  that,  in  the  absence  of  the  facts  and  cir- 
cumstances upon  which  witness  based  his  opin- 
ion, the  admission  of  his  testimony  was  error. 

2.  On  a  prosecntion  for  murder,  wherein  the 
defense  was  insanity,  and  the  evidence  tended 
to  show  either  that  defendant  was  absolutely 
insane  or  was  not  insane  at  all,  there  was  no 
error  in  refusing  to  charge  upon  murder  in  the 
second  degree. 

Appeal  from  circuit  court,  Washington 
county;   Jno.  M.  Tillman,  Judge. 

John  Jarvls  was  convicted  of  murder,  and: 
be  appeals.    Reversed. 

P.  H.  Prince,  for  appellant.  Geo.  N.  Mur- 
phy, Atty.  Gen.,  for  the  State. 

WOOD,  J.  The  appellant  was  convicted  of 
murder  In  the  first  degree.  His  defense  was 
insanity,  and  much  proof  was  Introduced  to 


support  this  plea.  In  rebuttal  Wilson  Card- 
well  testified:  "I  have  known  defendant  for 
several  years.  I  have  seen  and  spoken  with 
him  once  or  twice  In  the  last  two  years. 
From  what  I  saw  of  his  conduct,  actions, 
and  talk,  my  opinion  is  that  he  was  sane." 
Appellant  objected  to  this  testimony  on  the 
ground  that  no  foundation  had  been  laid. 
The  objection  applies  also  to  the  testimony  of 
various  other  witnesses.  In  Shaeffer  v.  State, 
this  court  Bald:  "When  a  person's  mental 
condition  or  capacity  Is  In  question,  the  opin- 
ions of  witnesses,  who  are  not  experts,  as  to 
such  capacity,  are  only  admissible  in  evidence 
when  taken  In  connection  with  the  facts  upon 
which  such  opinions  are  based."  No  specific 
act  is  shown  upon  which  the  opinion  of  the 
witness  is  based,  and  there  Is  no  such  Inti- 
mate and  dose  rdatlon  shown  between  the 
appellant  and  the  witness  as  would  warrant 
the  conclusion  that  the  opinion  of  the  wit- 
ness was  Justified  from  his  opportunities  for 
observing  aw)eliflnt  61  Ark.  241,  32  S.  W. 
679.  This  question  Is  also  ruled  by  Boiling 
V.  State,  M  Ark.  598,  18  S.  W.  658.  The  at- 
torney general  concedes  that  under  the  au- 
thority of  these  cases  the  admission  of  the 
evidence  supra  was  erroneous.  He  is  correct. 
The  testimony  was  prejudicial. 

The  charge  of  the  court,  upon  the  whole, 
on  the  question  of  insanity,  follows  substan- 
tially the  law  as  announced  by  this  court  in 
BoUtag  V.  State,  54  Ark.  508,  1«  S.  W.  658, 
and  Green  v.  State.  64  Ark.  523,  43  S.  W. 
973.  We  bring  to  the  attention  of  the  learn- 
ed trial  Judge  Instruction  numbered  5  given 
at  the  Instance  of  the  state,  which  does  not 
seem  to  be  In  harmony  with  Instructions  num- 
bered 3  and  4,  also  given  at  the  Instance  of 
the  state,  nor  instruction  numbered  7  given 
on  the  court's  own  motion.  These  latter  in- 
structions are  in  accord  with  the  law  so  com- 
prehensively discussed  In  cases  named  supra. 

There  was  no  error  in  refusing  to  charge 
upon  murder  in  the  second  degree.  Undoubt- 
edly there  have  been  and  may  be  cases  where 
there  Is  not  a  total  lack  of  responsibility  on 
the  ground  of  insanity,  and  yet  the  mind  of 
the  prisoner  from  drunkenness  or  other 
causes  may  be  so  far  deranged  as  to  be  in- 
capable of  deliberate  and  premeditated  mur- 
der. Anderson  v.  State,  43  Conn.  514,  21  Am. 
Rep.  660.  Such  cases  might  warrant  an  In- 
struction upon  a  lower  grade  of  homicide. 
But  this  is  not  one  of  those  cases.  There  is 
no  middle  ground  here.  If  the  act  of  appel- 
lant was  not  that  of  an  Insane  person,  then 
he  was  guilty  of  murder  in  the  first  degree. 

The  requests  of  appellant  on  Teasonable 
doubt  were  sufficiently  covered  by  the  in- 
structions which  the  court  gave. 

The  remarks  of  counsel  complained  of  as 
error  will  not  likely  be  repeated  on  another 
trial. 

We  refrain  from  discussing  the  sufficiency 
of  the  evidence  to  support  the  verdict. 

Reversed  and  remanded. 
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GULF,  C  &  a  F.  RT.  00.  et  aL  ▼.  ODSH- 

NEY. 
(Supreme  Oonrt  of  Texas.     March  18,  1902.) 

CONNECnNQ  CARRIERS— DELAY  IN  SHIPMENT 
— APPORnONUBNT  OF  DAMAQI»-1(IB- 

I.BADIMQ  INSTRUCTIONS. 
In  an  action  against  conuecting  carriers 
for  damages  sustained  by  delay  in  shipping  cat- 
tle, an  instruction  which  in  effect  directed  the 
jury  to  first  find  the  whole  amount  of  the 
damage  done  by  all  the  defendants,  and  then 
"apportiou"  it  among  them  "according  to  and 
in  proportion  to  their  respective  liability,  as 
indicated  by  instructions  already  given,"  was 
not  open  to  the  objection  that  it  authorized  the 
jury  to  fix  the  liability  of  each  according  to 
an  arbitrary  rule,  and  not  according  to  the 
evidence,  when  read  with  other  Instmctions 
that  the  jury  ghonid  apportion  a^iust  each  de- 
fendant only  the  damage  that  it  had  caused, 
and  should  not  apportion  against  one  the  dam- 
age caused  by  another. 

Error  to  court  of  civil  appeals  of  Second 
supreme  Judicial  district 

Ck)i)8olIdated  actions  by  James  Coshney 
against  the  Galf,  Ck>lorado  &  Santa  F6  Ball- 
way  Company  and  others.  From  a  Judg- 
ment of  the  court  of  civil  appeals  afflnblng  a 
judgment  for  plaintiff,  defendants  bring  er- 
ror.   Affirmed. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  plaintiffs 
in  error  Gulf,  Q  &  S.  F.  By.  Co.  and  Atchi- 
son. T.  ft  S.  F.  By.  Co.  B.  G.  Bldwell,  for 
plaintur  In  error  Texas  ft  P.  By.  Co.  Cowan 
ft  Bumey,  for  defendant  In  error. 

WILLIAMS,  J.  Five  actions  were  brought 
by  defendant  In  error,  In  each  of  which  the 
Texas  &  Pacific  Ballway  Company,  the  Gulf, 
Colorado  &  Santa  F6  Ballway  Company,  and 
the  Atchison,  Topeka  &  Santa  F6  Ballway 
Company  were  Joined  as  defendants,  as  per- 
mitted by  an  act  of  the  legislature  of  1899 
(Sess.  Laws  1899,  p.  214),  the  object  of  the 
suits  being  to  recover  for  damage  sustained 
by  plalntifTs  cattle  shipped  In  five  train  loads 
over  the  three  roads  from  Odessa,  Tex.,  on 
the  first  named,  to  Diamond  Springs  and  Bur- 
dick.  Kan.,  on  the  last  named.  In  three  of 
the  suits,  more  than  $2,000  In  the  aggregate 
were  alleged  to  have  been  caused  by  the  three 
companies,  but  less  than  $2,000  were  alleged 
and  claimed  against  each  of  the  defendants, 
no  Joint  liability  being  asserted.  In  each  of 
the  other  two  cases,  the  whole  amount  sued 
for  was  less  than  $2,000.  The  Texas  ft  Pa- 
cific Company,  in  proper  time  and  manner, 
applied  for  a  removal  of  the  three  first  men- 
tioned causes  to  the  federal  court,  which  was 
denied  In  the  district  court  Thereafter,  the 
five  causes  were  consolidated  by  an  agree- 
ment which  purports  to  sare  the  rights  aris- 
ing from  the  application  for  removal;  and, 
in  the  consolidated  cause,  amended  pleadings 
were  filed  by  both  parties,  plaintiff  seelflng 
the  recovery  of  the  entire  damages  sued  for 
in  the  original  suits,  and  defendants  making 
their  several  defenses  thereto.  More  than 
$2,000  were  thus  claimed  of  the  Texas  &  Pa- 
flflc  Onrapany,  but  no  further  effort  at  remov- 


al was  made  after  consoUdatloQ.  The  plain- 
tiff recovered  Judgment  against  the  defend- 
ants severally  for  amounts  found  against 
them  by  the  Jury,  and  this  Judgment  was 
affirmed  In  the  court  of  civil  appeals.  This 
writ  of  error  was  granted  upon  what  this 
court  at  the  time  was  Inclined  to  consider  an 
error  In  the  charge  of  the  trial  court  All 
i  other  points  raised  by  the  assignments  of  the 
three  appellants  were,  In  our  opinion,  prop- 
erly disposed  of  by  the  court  of  civil  appeals. 
The  Texas  &  Pacific  Oompany  received  the 
cattle  at  Odessa,  carried  them  to  Ft  Worth, 
and  delivered  them  to  the  Gulf,  Colorado  ft 
Santa  F6  Company,  which  took  them  to  Pur- 
cell,  In  the  Indian  Territory,  and  delivered 
them  to  the  Atchison,  Topeka  ft  Santa  F6 
Oompany,  which  carried  them  to  their  desti- 
nations. The  amended  petition,  filed  after 
the  consolidation,  alleged  and  specified  de- 
lays and  slow  running  on  the  part  of  each 
carrier  In  the  transportation  of  each  of  the 
five  trains,  and  averred  damage  to  the  cattle 
from  each  of  such  causes,  which  amounted. 
In  the  aggregate,  to  the  sum  sued  for;  but 
the  petition  further  stated  that  plaintiff  could 
not  state  accurately  the  amount  of  such  dam- 
age Infiicted  by  each  company,  but  that  none 
of  them  caused  or  were  sought  to  be  held 
liable  for  damage  In  excess  of  $2,000  to  any 
train  loan  of  the  cattle. 

In  Its  charge  to  the  Jury,  the  trial  court 
defined,  distinctly  and  separately,  the  duty  of 
each  carrier  In  receiving  and  carrying  the 
stock  over  Its  own  road;  Instructed  that  each 
would  be  liable  for  damage  caused  by  Its 
neglect  in  performing  such  duty,  and  that 
neither  would  be  liable  for  a  failure  of  dlity 
of  another,  but  only  for  damages  resulting 
from  Its  own  negligence.  After  further  defl- 
idtlons,  the  court  Instructed  as  follows:  "If 
yon  believe  from  the  evidence  before  you  that 
on  or  about  May  5,  18SS,  at  Odessa,  Tex., 
plaintiff  tendered  to  the  Texas  &  Pacific  Bail- 
way  Company  the  cattle  described  in  his  pe- 
tition for  shipment  and  If  you  believe  that 
said  railway  company  was  guilty  of  an  un- 
reasonable and  negligent  delay  In  receiving 
and  accepting  said  cattle  when  so  tendered 
to  It  and  if  you  believe  that  in  the  trans- 
portation of  said  cattle  from  Odessa  to  their 
destination  in  Kansas  there  were  unreason- 
able delays  at  or  between  the  various  points 
named  in  plaintiCTs  petition,  or  any  of  them, 
and  if  you  further  believe  that  such  delays 
were  the  result  of  the  negligence  of  defend- 
ants, or  any  or  either  of  them,  and  if  you 
find  that  as  a  result  of  such  unreasouablo 
delays,' if  any,  said  cattle  were  injured,  and 
as  a  result  of  such  injuries  any  of  said  cat- 
tle died  or  were  killed,  then  you  will  find  lor 
the  plaintiff  the  damages  he  sustained  there- 
by, and  In  estimating  the  amount  of  his  dam- 
ages you  will  fix  the  same  at  the  market 
value  at  the  place  of  destination  of  the  cattle, 
If  any,  that  died  or  were  killed  as  a  result 
of  such  negligent  and  unreasonable  delays, 
to  which  you  will  add  the  difference.  If  any 
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In  the  market  value  at  destination  at  time 
of  arrival  of  all  the  cattle  that  surrlved  and 
their  market  value  at  aald  plaoe  In  the  con- 
dition and  at  the  time  they  should  have  ar- 
rived there  but  for  such  unreasonable  delays, 
If  any.  And  to  the  aggregate  amount  of 
damage  so  found  by  you,  If  any,  yon  will  add 
Interest  at  the  rate  of  6  per  cent  per  annum 
from  the  time  of  the  arrival  of  said  cattle 
at  destination  to  the  date  of  your  verdict  If 
you  And  for  plaintiff,  you  will  apportion  the 
amount  of  the  damage  fomid  by  you.  If  any, 
between  the  defendants  according  to  and  In 
proportion  to  their  respective  liability,  as  in- 
dicated by  instructions  which  have  already 
been  given  you.  And  you  will  apportion  the 
damages  so  found  by  you  against  those  de- 
fendants only,  if  any,  that  you  may  find  from 
the  evidence  were  guilty  of  unreasonable  de- 
lays In  receiving  and  transporting  said  cattle, 
and  In  thus  contributing  to  their  Injury,  and 
you  will  find  in  favor  of  such  defendants,  if 
any,  as  you  may  find  from  the  evidence  did 
not  contribute  to  the  Injury  of  said  cattle 
by  unreasonable  delays  In  accepting  said  cat- 
tle and  In  transporting  them  over  Its  own  line 
of  railway."  After  further  directions  on  oth- 
er questions,  the  court  gave  this  Instruction: 
"You  are  further  Instructed  that  if  you  find 
for  plaintiff,  you  will  not  In  apportioning 
the  damages  so  found  by  yon,  apportion  any 
damage  against  either  of  the  defendants  re- 
sulting to  plaintiff  from  delays,  If  any,  occur- 
ring beyond  the  terminus  of  Its  own  line  of 
railway,  for  under  the  law  each  is  only  liable 
for  negligent  and  unreasonable  delays  occur- 
ring on  its  own  line  of  railway,  and  not  for 
any  delays  of  the  other  defendants  occur- 
ring on  their  lines  of  railway."  The  part  of 
the  charge  of  which  complaint  is  made  is 
that  which  In  effect  directs  the  Jury  to 
first  find  the  whole  amount  of  the  damage 
done  by  all  the  defendants  and  then  "ap- 
portion" it  among  them  "according  to  and 
in  proportion  to  their  respective  liability, 
as  indicated  by  instructions  which  have  al- 
ready been  given,"  The  objection,  in  sub- 
stance. Is  that  by  requiring  the  finding  and 
apportionment  of  an  aggregate  for  which  all 
of  the  defendants  were  not  responsible,  the 
court  authorized  the  Jury  to  fix  the  liability 
of  each  according  to  an  arbitrary  rule,  rather 
than  to  determine  the  several  liabilities  from 
the  evidence.  The  trial  Judge  probably  took 
the  word  "apportion"  from  the  act  of  1899, 
before  referred  to,  and  there  is  a  cimtentlon 
between  the  parties  as  to  whether  or  not 
that  statute  attempted  to  make  any  new 
rule  of  right  or  of  procedure  in  the  trial  of 
such  cases,  or  merely  meant  when  author- 
izing the  Joinder  of  the  several  carriers  and 
fixing  the  venue  of  such  actions,  to  require 
the  assessmebt  of  damages  for  which  each 
defendant  should  be  found,  imder  existing 
rules  of  law  and  of  evidence,  to  be  liable. 
We  may  pass  upon  the  objection  to  the 
charge  without  considering  this  contention, 


Just  as  If  there  were  no  such  statute.  As  far 
as  the  charge  directs  the  Jury  to  find  the 
whole  damage  lufiicted  in  the  ebtlre  trip,  it 
only  instructs  them  to  do  what  would  nec- 
essarily have  to  be  done  in  order  to  dispose 
of  the  case.  The  process,  or  course  of  in- 
vestigation, or  calculation  through  which  the 
Jury  were  to  ascertain  this  Is  left  to  them. 
They  could,  consistently  with  the  charge, 
have  obtained  the  whole  amount  of  damage 
by  first  ascertaining  and  th^  adding  to- 
gether the  parts  caused  by  each  carrier,  or 
have  first  found  the  total  and  then  divided 
it  among  the  several  carriers  according  to 
their  sevei-al  liabilities  as  shown  by  the  evi- 
dence. By  either  method,  the  same  Oilng 
would  have  to  be  done;  that  la,  to  find  from 
the  evidence  the  amount  of  the  damage 
caused  by  each  defendant  The  charge  does 
not  authorize  the  Juxt  to  base  their  flndlnga 
upon  anything  but  the  evidence.  If  the  use 
of  the  words  "apportion" '  and  "proportion" 
would  be  calculated,  in  the  absence  of  any- 
thing else  in  the  charge,  to  lead  the  jury  to 
believe  that  they  were  not  required  to  find 
as  facts  the  damage  chargeable  against  the 
defendants  severally,  such  an  understanding 
of  the  Instruction  was  clearly  repelled  by  the 
careful,  distinct  and  repeated  directions  that 
the  Jury  would  "apportion"  against  each  de- 
fendant only  the  damage  it  had  caused,  and 
that  "In  apportioning  damages,"  they  should 
not  apportion  against  one  damages  caused  by 
another.  If  there  Is  here  a  misuse  of  words, 
the  sense  in  which  they  were  employed  is 
evident  to  any  ordinary  mind,  and  is  the 
same  as  if  the  words  usually  found  in  such 
connections,  "assess"  or  "find,"  had  been 
used.  And,  at  last  the  charge  only  directs 
the  jury  to  do  that  which  is  ordlnarly  done 
in  cases  where  damages  to  goods  which  hare 
passed  through  the  hands  of  several  carriers 
in  transportation  are  to  be  ascertained. 
"When  it  Is  made  to  appear  that  freight 
transported  by  successive  carriers  has  been 
damaged  subsequent  to  its  shipment  and  the 
evidence  fails  to  show  on  what  particular  line 
the  Injury  occurred,  there  exists  a  prestunp- 
tion  that  It  was  through  the  fault  of  the  last 
carrier."  Railway  Co.  v.  Adams,  78  Tex. 
873,  14  S.  W.  866,  22  Am.  St  Rep.  66,  cit- 
ing Schouler,  Bailm.  &  Garr.  526.  In  Rail- 
way Co.  V.  Edloff,  89  Tex.  458,  84  S.  W.  414, 
35  S.  W.  144,  It  was  held  that  where  the 
evidence  shows  that  part  of  the  injury  oc- 
curred on  the  line  of  the  last  carrier,  It  does 
not  acquit  itself  of  liability  for  the  whole 
by  simply  showing  that  part  of  it  also  oc- 
curred on  the  line  of  a  preceding  carrier,  but 
must  show  how  much  of  it  so  occurred.  In 
applying  this  rule  in  such  cases,  the  plaintiff 
proves  the  whole  amount  of  damage  which 
his  property,  when  he  received  it  fr<Hn  the 
last  carrier,  had  suffered  in  transportation, 
and  the  latter  must  then,  in  order  to  escape 
liability,  show  that  such  damage,  or  a  part 
and  what  part  of  It  had  been  inflicted  before 


Digitized  by  VjOOQIC 


Tez.) 


ABLOWICH  v.  GREENVILLE  NAT.  BANK. 


79 


It  recdyed  the  freight  If  It  succeeds  Jn  do- 
ing this,  the  burden  la  then  thrown  mh  the 
next  preceding  carrier  to  acquit  Itself  In  the 
came  way.  In  such  an  InvestlKatiob,  the 
jury  starts  out  with  an  aggregate  damage 
and  ascertains  the  liabilities  of  the  several 
carriers  from  the  evidence  adduced.  The 
wort.  In  this  case,  directed  them  to  do  no 
more  than  this.  While  the  presumption 
against  the  last  carrier  could  not  perhaps 
have  arisen  In  favw  of  plalntift  in  view  of 
his  pleadings,  It  was  admissible  for  him  to 
prove  his  total  damage  and  have  the  Jury, 
from  the  evidence,  determine  the  part  of  It 
caused  by  each  defendant  There  being  noth- 
ing in  the.  court's  charge  to  mislead  the  Jury 
from  their  duty  to  base  evar  finding  which 
they  were  required  to  make  upon  the  evi- 
dence, if  a  more  specific  instruction  to  con- 
fine tfaehr  attention  to  the  evidence  was  de- 
slnil  It  should  have  been  requested. 
Afllrmed. 


ABLOWICH  T.  GREBXVILI.1)  NAT.  BANK. 
tSapreme  Ck>art  of  Texas.     March  17,  1902.) 

JUDQMBNT— BNTRY-CONFORMITT   TO 
VERDICT. 

Where  a  petition  declaring  on  a  note  and 
mortgage  is  answered  by  a  general  denial,  aud 
the  jury  are  directed  that  If  they  find  for 
plaintiff  the  form  of  their  verdict  will  be, 
"We,  the  jury,  find   for  plaintiff  the  sum   of 

dollars,  with  a  foreclosure  of  Its  mort- 

sage  lien,"  and  they  find  for  [daintifl  in  a 
certain  sum,  omitting  any  reference  to  the  lien, 
the  court  cannot  render  Judgment  foreclosing 
the  lien. 

Brrar  to  Gotnrt  of  dvU  appeals,  Fifth  su- 
preme Judicial  district 

Action  by  the  Greoivflle  National  Bank 
against  A.  A.  Ablowlch.  There  was  a  Judg- 
ment for  plaintiff,  and  from  ah  affirmance  by 
the  court  of  civil  appeals  defendant  brings 
error.    Beversed. 

B.  F.  Looney  and  Jno.  T.  Craddock,  toe 
plaintiff  in  error.  L.  A.  Clark,  for  defend- 
ant in  error. 

BROWN,  J.  The  Greenville  Natlohal  Bank 
instituted  suit  against  the  plaintiff  In  error 
to  recover  the  amount  of  a  note  for  $450 
alleged  to  iiave  l)een  executed  by  Ablowlch 
to  M.  M.  Brooks  and  transferred  by  Brooks 
to  the  bank,  and  also  to  foreclose  a  mortgage 
wtilch  was  alleged  to  have  been  given  by  the 
defendant  upon  the  land  described  in  the 
petition  to  secure  the  note  sued  upon.  Both 
note  and  mortgage  were  made  part  of  the 
petition.  The  defendant  pleaded  a  general 
denial  and  a  special  plea  which  it  is  not 
necessary  for  us  to  notice  in  this  opinion. 
At  the  trial  the  district  Judge  instructed  the 
Jury:  "The  plaintiff  in  this  cause  is  entitled 
to  tecorer  the  full  amount  of  the  note  sued 
oo,  which  la  $567.75,  with  a  foreclosure  of 
the  mortgage  lien,  and  you  will  so  find,  un- 
less yoo  find  for  the  defendant  upon  the  fol- 


lowing Issue.  •  •  •  The  form  of  your 
verdict  will  be:    'We,  the  Jury,  find  for  the 

plaintiff  the  sum  of  dollars,   with  a 

foreclosure  of  its  mortgage  lien,'  filling  In  the 
blank  with  the  sum  you  find."  The  Jury  re- 
tm-ned  the  following  verdict:  "We,  the  jury, 
find  for  the  plaintiff  the  sum  of  $567.75.  B. 
W.  Hardy,  Foreman;"  upon  which  the  court 
entered  Judgment  against  the  defendant  for 
the  amount  fotmd  by  the  Jury  and  also  fore- 
closed the  lien  of  the  mortgage  upon  the 
land  described.  The  defendant  filed  a  mo- 
tion for  a  Hew  trial,  one  of  the  grounds  be- 
ing as  follows:  "The  verdict  of  the  Jury  Is 
wholly  insufflclent  to  sustain  the  Judgment 
foreclosing  the  lien  as  prayed  for  by  the  de- 
fendant," which  was  presented  in  the  same 
words  in  the  court  of  dvil  appeals  as  an 
assignment  of  error. 

We  have  examined  all  the  assignments  pre- 
sented In  the  application,  and  find  no  error 
except  the  foreclosing  of  the  mortgage  lien. 
When  a  Jury  has  been  demanded  by  either 
Iiarty,  he  Is  entitled  to  have  every  material 
issue  made  by  the  pleading  and  the  evidence 
submitted  to  that  Jury,  and  the  trial  court 
cannot  enter  a  Judgment  upon  a  verdict  which 
fails  to  pass  upon  any  material  issue  sub- 
mitted to  the  Jiuy,  unless  it  be  in  case  of  a 
special  verdict,  which  is  provided  for  by  stat- 
ute. May  V.  Taylor,  22  Tex.  848;  Bledsoe 
V.  Wills,  Id.  650;  SlUlman  v.  Gano,  90  Tez. 
647.  39  S.  W.  569,  40  B.  W.  391.  In  May 
T.  Taylor,  Judge  Roberts  said:  "The  judg- 
ment was  rendered  not  only  upon  the  note, 
but  also  upon  the  mortgage,  concerning  which 
there  was  no  finding  in  the  verdict  The 
province  of  the  verdict  is  to  declare  the  facts 
upoh  which  tbJk  Judgment  is  to  be  predicated. 
The  existence  of  the  mortgage,  as  well  as 
the  note,  was  put  in  issue,  and  the  entire 
omission  of  a  finding  upon  the  mortgage  Is 
fatal  to  the  Judgment  so  far  as  it  relates  Co 
the  mortgage."  We  find  nothing  hi  the  rec- 
ord which  would  indicate  that  the  Jury  pass- 
ed upob  the  lien  of  the  mortgage.  In  fact, 
everything  connected  with  It  shows  that  the 
Jury  disregarded  the  charge  of  the  court  aud 
the  undisputed  evidence  and  found  against 
the  lien,  for  the  court  not  only  instructed  the 
Jury  to  find  the  mortgage  if  they  found  the 
debt  but  gave  the  form  of  the  verdict  hi 
which  was  written,  "With  a  foreclosure  of 
the  mortgage  lien."  In  returning  the  ver- 
dict, the  Jury  adopted  the  very  language  of 
the  court  in  the  form  of  the  verdict  as  to 
the  note,  but  omitted  that  portion  which  re- 
ferred to  the  mortgage  lien.  It  therefore 
cannot  be  said  that  the  Jury  found  in  favor 
of  the  Hen,  but  it  must  necessarily  follow 
that  they  found  against  it  when  they  e.x- 
pressly  eliminated  from  the  verdict  wlUch 
they  found  the  language  finding  the  lien. 
The  honorable  court  of  civil  appeals,  in  de- 
ciding the  question,  said:  "The  petition  de- 
clared upob  the  note  and  mortgage.  The 
defendant  plead  a  general  denial.    The  mort- 
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gage  was  Introduced  In  evidence  without  ob- 
jection. The  defendant  requested  two  special 
charges,  In  each  of  which  he  recognized  the 
validity  of  the  mortgage.  The  appellant,  In 
stating  the  facta  lb  his  brief,  to  which  there 
Is  no  controversy,  admits  that  the  trust  deed 
described  in  the  plaintiff's  petition  was  exe- 
cuted by  defendant"  We  have  examined  the 
special  charges  asked  by  defendant,  and  do 
not  find  anything  In  them  recognizing  the 
mortgage.  The  statement  In  the  brief  of  the 
attorney  cannot  affect  the  question.  It  is  not 
a  question  whether  the  pleading  sufficiently 
set  out  the  Instrument,  taor  a  question  as  to 
whether  the  evidence  was  sufficient  to  Jus- 
tify a  finding  in  faror  of  the  lien,  for  these 
aie  beyond  dispute,  but  undw  the  well-set- 
tled rules  of  this  court,  the  trial  court  has 
no  power  to  enter  Judgment  upon  facts  well 
pleaded  and  indisputably  proved,  unless  the 
Issue  presented  abd  proved  has  been  found 
by  the  verdict  in  favor  of  the  party  for 
whom  Judgment  Is  rendered.  In  support  of 
its  conclusion,  the  court  of  dvil  appeals  re- 
fers to  Pearce  v.  Bell,  21  Tex.  690;  Day 
▼.  Cross,  59  Tex.  608;  Jones  v.  Ford,  60  Tex. 
131;  Railway  Co.  v.  Henderson,  86  Tex.  307, 
24  S.  W.  381.  In  the  first  case  referred  to 
above,  Judge  Roberts,  after  reviewing  the 
facts,  said,  "By  looking  into  the  pleading, 
then,  it  is  manifest  beyond  a  doubt  that  the 
Jury  passed  upoli  the  mortgages  as  well  as 
on  the  note,  and  must  have  equally  found 
in  favor  of  the  plaintiff  upon  them  as  for 
the  debt"  The  case  Is  put  upon  the  ground 
that  the  record  showed  that  the  Issue  must 
have  been  found  in  favor  of  the  plaintiff  in 
arriving  at  the  verdict.  In  the  case  of  Day 
v.  Cross,  before  cited,  the  contract  was  plead- 
ed by  the  plaintiff  and  was  also  set  up  by 
the  defendant  In  a  cross  plea,  and  the  court 
held  that  the  allegations  in  the  cross  plea 
amounted  to  an  admission  of  the  contra c1. 
which  retained  the  lien  upon  the  property, 
and  therefore  it  was  not  necessary  that  the 
issue  should  have  beoi  expressly  found.  Og- 
den  V.  Bosse,  86  Tex.  344,  24  S.  W.  798.  In 
Jones  V.  Ford,  the  court  held  that  the  finding 
of  the  jury  necessarily  included  the  finding 
of  the  issue  of  the  right  of  possession  in  that 
case.  In  Railway  Co.  v.  Henderson,  this 
court  held  that  the  findings  of  fact  upon 
which  the  law  would  give  a  lien  were  suffi- 
cient without  finding  the  lien  itself,  but  in 
the  same  case  it  was  held  that  upon  other 
matters,  which  were  not  embraced  in  that 
proposition,  it  was  necessary  for  the  jury  to 
find  upon  the  Issue.  The  cases  cited  by  the 
honorable  court  of  civil  appeals  do  not  sus- 
tain Its  Judgment 

The  trial  court  erred  in  foreclosing  the  lien 
of  the  mortgage,  and  the  court  of  civil  ap- 
peals erred  in  sustaining  the  Judgment  It 
is  therefore  ordered  that  the  judgment  of  the 
district  court  and  of  the  court  of  civil  ap- 
peals be  reversed,  and  that  this  cause  be 
remanded. 


HAZLBWOOD  r.  BOOAN,   Oommlssloner  of 
General  Land  Office,  et  at 

(Supreme  Court  of  Texas.    March  17,  1902.) 

SCHOOL.  LANDS— SALB>— LEASES-EXPIRATION  — 
PRIOR  RIQHTS  OP  LESSEE  TO  PURCHASE- 
RIGHTS  OF  ASSIONEE— PRBMATDSB  APPIjI> 
CATIONS— MANDAMUS. 

1.  Mandamus  was  the  proper  remedy  to  com- 
pel the  commissioner  of  the  general  land  of- 
nee  to  reinstate  relator  as  a  purchaser  of  cer- 
tain sections  of  school  lands,  where  their 
award  to  him  had  been  canceled;  tre^asa  to 
try  title  not  being  an  adequate  remedy. 

2.  Act  April  19,  1901  (Laws  1901,  p.  296)  §  6, 
providing  that  "any  lessee  [of  the  public  free 
school  lands]  shall  have  sixty  days  prior  right 
to  purdiase  lands  as  an  actnal  settler  at  ex- 
piration of  his  lease,"  confers  such  right  on 
the  original  lessee  only,  and  not  on  assignees 
of  the  Tease. 

3.  Under  Act  April  19,  1901  (Laws  1001,  p. 
295)  I  4,  providing  that  all  school  lands  which 
may  be  leased  shall  be  subject  to  sale  at  any 
time,  except  where  otherwise  provided,  and 
that  any  leased  section  shall  not  be  sold,  ex- 
cept to  the  lessee,  nor  shall  the  lessee  be  dis- 
turbed in  his  possession  during  his  term,  when 
he  has  made  improvements  to  the  value  of 
|200,  a  lease  made  subject  to  sale  to  actual 
settlers  becomes  absolute  when  the  lessee 
malces  $200  improvements  on  the  land. 

4.  Act  AprU  19,  1901  (Laws  1901,  p.  295)  9 
5,  declares  that  leased  land  situated  in  the  ab- 
Eolnte  lease  district  shall  not  be  sold  during 
the  term,  except  as  provided  therein,  and  that, 
"on  the  expiration  of  any  lease  in  the  absolute 
lease  district,  the  lands  shall  remain  subject  to 
sale  for  a  period  of  sixty  days,  except  where 
there  are  improvements  on  the  section  of  the 
value  of  $200  or  more."  Held,  that  the  pur- 
pose of  the  provision  quoted  was  not  to  give 
the  lessee  a  prior  right  to  purchase  a  section 
when  it  had  $200  worth  of  improvements  on 
It  but  merely  to  permit  him  to  apply  at  once 
for  a  new  lease  on  the  expiration  of  his  first 
lease,  and  not  wait  for  60  days  thereafter,  and 
that  it  did  not  prevent  a  sale  to  third  persons 
if  they  made  a  prior  application  to  buy  the 
land. 

5.  School  lands  were  leased  for  a  term  of 
.two  years  from  the  26th  of  August,  1899,  and, 
by  reason  of  the  making  of  $200  Improvements, 
were  not  subject  to  sale  during  the  term  of 
the  lease.  On  August  26,  1901,  relator  filed  an 
application  to  purchase  the  laud,  which  was 
received  and  filed  in  the  land  office  on  Septem- 
ber 8d.  Later  on  the  day  of  August  26th  an 
assignee  of  the  lease  filed  application  to  pur- 
chase. Held  that,  assuming  relator's  applica- 
tion to  have  been  filed  before  the  expiration  of 
the  lease,  the  assignee's  application  was  also 
premature,  and  the  land  was  properly  awarded 
to  relator. 

6.  The  term  "four  sections  of  land,"  as  used 
in  Act  April  19,  1901  (Laws  1901,  p.  294)  §  3. 
providing  that  "the  commissioner  of  tlie  gen- 
eral land  office  is  hereby  prohibited  from  sell- 
ing to  the  same  party  more  than  four  sections 
of  [school]  land,'  construed  in  connection  with 
Rev.  St.  art  4218f,  as  amended  by  Laws  1SS>7, 
p.  184,  declaring  that  the  land  shall  be  sub- 
ject to  sale  iu  quantities  of  "not  more  than 
four  sections,  containing  640  acres,  more  or 
less,"  means  four  original  surveys,  though  they 
do  not  all  of  them  contain  6^  acres. 

Petition  for  mandamus  by  P.  W.  Uazle- 
wood  against  Charles  Rogan,  commissioner 
of  the  general  land  office,  and  others,  to  com- 
pel relator's  reinstatement  as  purchaser  of 
certain  sections  of  school  lands.    Writ  award- 
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ed  u  to  some  sectlooa,  and  denied  as  to 
oihera. 

Aahby  S.  James  and  B.  H.  Geiser,  for  re- 
latw.  C.  K.  Bell,  Atty.  Oen.,  and  T.  S. 
Reeee,  Aast  Atty.  Oen.,  for  respondent  Ro- 
gan.  £!.  Cartledge  and  West  &  Cochran,  for 
respcmdent  Michola. 

GAINIiS,  0.  3.  This  is  a  petition  for  the 
writ  of  mandamoB  to  compel  the  respondent, 
the  commissioner  of  the  general  land  (Ace, 
to  reinstate  the  relator  as  purchaser  of  cer- 
tain sections  of  school  lands  lying  In  the 
connty  of  Kimble,  and  described  as  sections 
65,  83,  86,  and  101,  in  the  name  of  the  Oal- 
reston,  Harrisburg  &  San  Antonio  Railway 
Company.  W.  B.  Nichols  and  Thomas  Nichols, 
each  of  whom  was  asserting  and  still  asserts 
an  adverse  dalm  to  certain  of  the  sections 
'ji  controversy,  wwe  made  itartles  defendant, 
and,  for  the  sake  of  convenience,  will  be  so 
styled  during  the  course  of  this  opinion.  The 
allegations  of  the  amended  petition  show  the 
facts  hereinafter  stated,  but  we  set  them 
oat  in  chronological  order.  Ota  the  26th  day 
of  August,  1899,  Charles  Schrelner  made  ap- 
plication to  the  commlssloDor  of  the  general 
land  office  to  lease  10  surveys  of  school  lands, 
including  those  In  controversy;  and  on  the 
22d  day  of  November  next  thereafter  the  com- 
missioner accepted  his  bid.  and  executed  to 
him  a  lease  "for  a  term  of  two  years  from 
the  2CUi  day  of  August  1899."  On  the  20th 
day  of  November,  1900,  Schrelher  conveyed 
his  right  ha  section  86  to  defendant  W.  R. 
Nichols,  and  on  AprU  8,  1900,  also  conveyed 
to  the  same  party  his  right  in  section  101. 
On  the  day  last  named  he  also  conveyed  to 
Thomas  Nichcris  his  right  In  sectimi  65.  On 
the  28th  day  of  August,  1901,  the  relator, 
h<>inK  an  actual  settler  upon,  and  a  purchaser 
of,  160  acres  of  school  lands,  filed  successive- 
ly with  the  connty  clerk  of  Kimble  connty 
separate  applicatlcms  to  purchase  the  re- 
spective surveys  now  in  controversy,  comply- 
ing in  all  respects  with  the  law.  That  for 
section  65  was  filed  at  7  a.  m.,  that  for  sec- 
tion 101  at  7:01  a.  m.,  that  for  section  85  at 
7:02  a.  m.,  and  that  for  section  83  at  7:03  a. 
m.  Each  of  the  sections  so  applied  for  was 
within  a  radius  <tf  five  miles  of  the  appli- 
cant's home  tract.  On  the  same  day  defend- 
ant W.  R.  Nichols  filed  his  three  separate  ap- 
plications to  purchase  three  of  the  sections,— 
section  86  at  7:12  a.  m.,  section  83  at  7:14  a. 
m.,  and  section  65  at  8M  a.  m.  In  conform- 
ity to  the  statute,  the  clerk  forwarded  all 
these  applications,  with  the  respective  obli- 
gatlo'tas  for  purchase  money,  to  the  commis- 
sioner of  the  general  land  office,  and  also 
the  cash  Installments  of  purchase  money  to 
the  state  treasurer.  On  the  8d  day  of  Sep- 
tember next  thereafter  the  applications  of 
the  relator  were  approved  by  the  commission- 
er, and  on  the  20th  day  of  the  same  month 
the  lands  were  awarded  to  him,  but  on  the 
SOtb  the  award  was  canceled  upon  the  ground 
e7  8.W.-6 


that  the  statute  allowed  blm  to  purchase 
three  sections  only  in  addition  to  his  home 
purchase.  According  to  the  allegation  in  the 
body  of  the  petition,  on  the  9th  of  September, 
1891,  the  defendant  Thomas  Nichols  filed 
with  the  county  clerk  an  application  to  pur- 
chase section  63,  and  made  first  payment, 
which  was  didy  forwarded  to  the  commis- 
sioner and  state  treasurer,  respectively.  But 
a  certified  copy  of  the  application  is  filed  as  au 
exhibit  to  the  petition,  and  it  appears  dearly 
therefrom  that  the  application  was  filed  on  the 
9th  day  of  October.  The  acceptance  ot  the 
applications  of  the  relator  was  cancdedby  the 
commissioner  scdely  on  the  ground  that  he  ap- 
plied to  purchase  four  surveys  In  addition  to 
his  homestead  survey  already  purchased,  and 
that  be  was  entitled  to  purchase  but  three. 
The  land  already  purchased  by  relator,  and 
npon  which  he  resided  as  an  actual  settler, 
contained  only  160  acres,,  and  section  66  em- 
braced only  466  acres  and  a  fraction  of  an 
acre.  Hence  his  claim  of  right  to  purchase 
the  four  sections  applied  for,— all,  tog'etber 
with  his  home  tract,  containing  less  tbab 
2,560  acres,  or  four  sections  of  640  acres  each. 
The  answer  of  the  respondent  the  commis- 
sioner of  the  general  land  office  and  that  of 
the  defendants  are  practically  demurrers  to 
the  petition.  The  respotadent,  however,  con- 
cedes the  legality  of  relator's  purchase,  pro- 
vided he  was  entitled,  as  claimed  by  him,  to 
purchase  four  additional  sections,  so  as  to 
make  up  a  complement  of  2,560  acres,  or 
four  full  sections  in  all.  The  point  is  made 
both  by  respondent  and  by  defendants  that 
the  writ  should  not  issue,  because  the  re- 
lator has  a  plain,  adequate,  and  complete 
remedy  at  law.  Defendants  also  contend 
that  the  relator's  applications  are  Invalid  for 
the  reasons  (1)  that  they  were  ffied  on  the 
day  before  Schrelner's  lease  expired;  (2) 
that  the  defendants,  as  assignees  of  the  lease 
of  Schrelner,  had.  for  the  period  of  60  days 
after  the  expiration  of  the  term,  a  prior  right 
to  purchase  the  sections  respectively  claimed 
by  them;  and  (3)  that  the  relator  In  no  event 
had  the  right  to  purchase  section  86,  for  the 
reason  that  it  was  a  leased  section,  and  had 
npon  it,  at  the  expiration  of  the  term,  im- 
provements of  the  value  of  $200. 

If  the  plaintiff  has  an  adequate  legal  reme- 
dy without  resort  to  the  writ  of  mandamus, 
he  is  not  entitled  to  maintoin  this  suit,  how- 
ever Just  his  claim.  If  no  legal  obstacle  to 
the  purchase  of  the  lands  existed  at  the  time 
he  filed  his  application  with  the  county  clerk, 
by  complying  with  the  terms  of  the  statote 
for  such  purchase  he  acquired  a  title  suffi- 
cient to  enable  him  to  maintain  an  action  of 
trespass  to  try  title  against  all  adverse  claim- 
ants, and  to  have  bis  rights  adjudicated  as 
between  him  and  them.  Such  a  suit,  al- 
though prosecuted  to  a  successful  Issue  by 
him,  would  not  restore  him  to  his  position  as 
a  recognized  and  accepted  purchaser  on  the 
records  of  the  general  land  office,  nor  upon 
the  books  of  the  treasury  department    If  a 
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lawfnl  purcfaaBer,  he  has  the  right  to  make 
his  annual  payments  upon  bis  obligation, 
and  to  have  a  credit  therefor.  He  may  ulti- 
mately have  the  right  to  hare  patents  is- 
sued to  him  for  the  lands.  Under  the  stat- 
ute, a  purchaser  of  school  lands  may  sell  to 
another  actual  settler,  and  may  have  his 
vendee's  obligation  substituted  for  his  own. 
Clearly  the  fact  of  the  cancellation  of  the 
award  as  a  purchaser  of  the  land  made  In  his 
favor,  and  the  rejection  of  his  appllcaticm, 
would  so  cloud  his  title  as  to  operate  to  his 
Injury  to  a  sale  of  the  property.  The  disad- 
vantage of  hla  position  Is  obvious,  and  it  is 
evident  that  a  successful  suit  against  the  ad- 
verse claimants  only  would  not  afford  an 
adequate  and  complete  remedy  for  the  wrong. 
We  therefore  conclude  that  the  relator  Is 
entitled  to  maintain  his  suit,  and  that.  If  he 
has  established  his  right,  he  is  entitled  to  the 
writ  of  mandamus  for  which  he  has  prayed. 

Having  reached  the  conclusion  that  the 
relator,  if  a  purchaser,  has  a  right  to  have 
a  writ  of  mandamus  issued.  In  order  to  com- 
pel his  reinstatement  as  such  upon  the  rec- 
ords in  the  land  office,  we  will  next  inquire 
whether  the  detoidants,  as  assignees  of  the 
lease  of  Schreiner,  had  a  prior  right  for  60 
days  to  purchase  the  sections,  the  leases  to 
which  were  respectively  assigned  to  them. 
This  right  is  claimed  by  virtue  of  section  6 
of  the  act  of  April  19,  1901,  entlOed  "An  act 
relating  to  the  sale  and  lease  of  the  public 
free  school  and  asylum  lands,  and  to  re- 
peal all  laws  and  parts  of  laws  in  conflict 
therewith."  So  much  of  that  section  as  is 
X>ertlnent  to  the  inquiry  reads  as  follows: 
"Any  lessee  shall  have  sixty  days  prior  right 
to  purchase  lands  as  an  actual  settler  at 
expiration  of  his  lease."  Laws  1901,  p.  296. 
The  question  Is,  does  the  word  "lessee"  mean 
the  <«1ginal  lessee  only,  or  does  it  include 
assignees  of  the  lease?  We  are  of  the  opin- 
ion that  the  legislature  Intended  to  confer 
the  right  upon  the  lessees  only,  and  not  upon 
those  to  whom  the  lease  might  be  assigned. 
The  statutes  which  provide  for  sales  of  the 
firee-school  and  asylum  lands  to  actual  settlers 
also  provide  for  the  sale  by  a  purchaser  to  a 
subsequent  vendee,  under  certain  conditions, 
and  for  the  substitution  of  the  latter  to  the 
rights  and  obligations  of  the  original  pur- 
chaser. It  is  not  BO  with  the  act  under 
consideratlmi,  so  far  as  It  relates  to  lessees 
of  such  lands,  nor  with  any  previous  stat- 
ute upon  the  subject  so  far  as  we  are  aware. 
It  would  seem,  therefore,  that,  although  an 
assignment  of  the  lease  Is  not  expressly  pto- 
hiblted,  such  assignment  was  not  In  contem- 
plation of  the  legislature  when  it  passed  the 
act,  and  that  the  privilege  was  Intended  to  be 
conferred  upon  original  lessees  only.  Being 
a  thing  of  value  to  the  lessee,  a  prior  right 
to  purchase,  even  for  a  short  time  after 
the  end  of  his  term,  tended  to  aid  in  secur- 
ing leases  of  the  lands.  Hence  It  was  to  the 
toterest  of  the  school  fund  to  grant  the 
privilege  to  the  original  lessee  as  an  induce- 


ment to  a  lease.  The  right  being  flzed  by 
the  lease,  the  school  fund  had  no  interest  In 
conferi'Ing  such  privilege  upon  a  sublessee 
or  an  assignee  of  the  lease.  To  have  done 
so  would  have  been  merely  to  enable  the 
original  lessee,  shortly  before  the  expiration 
of  his  term,  to  parcel  out  bis  holdings  by 
assignments  to  third  parties,  and  thereby  to 
confer  upon  them  a  privilege  to  the  detri- 
ment of  others  equally  meritorious  who  might 
desire  to  settle  upon  and  purchase  the  lands. 
In  the  absence  of  some  language  in  the  stat- 
ute dhrectly  indicating  such  a  purpose,  we 
would  be  loath  to  hold  that  It  was  intended 
to  grant  such  a  power.  In  the  act  of  Febru- 
ary 28,  1900,  in  relation  to  the  unsurveyed 
lands  of  the  state  which  were  Xty  that  act 
made  a  part  of  the  school  fund,  a  preference 
right  to  purchase  was  given,  among  other 
classes,  "to  all  lease-holders  of  unsurveyed 
lands  to  the  amount  of  four  sections  or  lees, 
who  were  lessees  of  such  lands  from  the 
state  of  Texas  on  January  1,  1900,  eithw  dl- 
rectiy  or  assignee  of  the  original  lessee." 
Laws  1900,  p.  33.  From  this  it  would  se«D 
that,  when  the  legislature  desired  to  confer 
a  right  upon  the  assignees  of  a  lessee,  they 
were  expressly  mentioned. 

We  come  then  to  the  question,  was  the 
relator  precluded  from  purchasing  section 
86  by  reason  of  the  fact  that  thoe  were  im- 
provements on  it  of  the  value  of  f200? 
Section  5  of  the  act  last  cited  defines  the 
absolute  lease  district,  and  the  rights  and 
liabilities  of  lessees  within  such  district.  It 
contains  the  following  provision:  "And 
lands  situated  In  the  absolute  lease  district 
which  may  be  leased  shall  not  be  sold  during 
the  term  of  the  lease,  except  as  provided 
herein.  On  the  expiration  of  any  lease  in 
the  absolute  lease  district,  the  lands  shall 
remain  subject  to  sale  for  a  p«iod  of  sixty 
days,  except  where  there  are  Improvements 
on  a  section  of  the  value  of  $200  or  more." 
Laws  1901,  p.  295.  The  same  section  con- 
tains the  following  provision:  "On  tiie  ex- 
piration of  his  lease  or  its  termination  under 
the  provisions  of  law,  or  by  a  final  Judgment 
of  any  court  of  competent  Jurisdiction,  the 
lessee  shall  have  the  right  for  the  period  of 
sixty  days  to  remove  any  or  all  improve- 
ments he  shall  have  placed  upon  the  leased 
premises."  Id.  p.  200.  Let  us  compare  the 
corresponding  provision  in  section  4  of  the 
act,  which  section  relates  to  leases  not  with- 
in the  absolute  lease  district;  that  is  to  say. 
In  the  district  in  which  the  lands  could  only 
be  leased  subject  to  sale  to  actual  settiers. 
That  provision  is  as  follows:  "All  lands 
which  may  be  leased  shall  be  subject  to  sale 
at  any  time  except  where  otherwise  provided 
herein.  •  •  •  Any  section  or  part  of  a 
section  which  may  be  leased  shall  not  be 
sold  except  to  the  lessee,  nor  shall  the  lessee 
be  disturbed  in  his  possession  thereof  during 
the  term  of  his  lease  when  he  has  placed 
on  such  section  or  part  of  a  section  improve- 
ments to  the  value  of  $200."    Id.  p.  295.    It 
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la  thus  seen  that  the  right  of  the  lessee, 
where  hla  leaae  was  made  subject  to  a  right 
to  sale  to  an  actual  settler  before  the  expl- 
ratloD  of  the  term,  was,  by  making  improve- 
menta  upon  a  section  of  the  value  of  $200, 
to  take  it  ont  of  the  rule,  and  to  make  his 
leaae  absolnte  as  to  such  section.  In  the 
abaolnte  lease  district,  as  we  have  seen,  he 
had,  at  the  end  of  his  term,  a  priority  in  the 
right  of  purchase,  and  60  days  were  allowed 
him  for  this  purpose.  But  the  purpose  of 
the  provision  first  quoted  from  section  5  was 
not  to  give  a  prior  right  to  pxirchase  a  sec- 
ticHa  when  it  had  $200  worth  of  improve- 
ments upon  it,  but  merely  to  make  an  ex.- 
ceptlon  to  the  rule  which  required,  when  an 
abaolnte  lease  had  been  made,  that  lor  W 
days  after  its  termination  the  lands  should 
be  open  to  sale,  and  should  not  be  subject 
to  be  again  leased  dru-ing  that  iierlod.  Where 
a  section  had  improvements  of  the  value  of 
$200  upon  it,  the  lessee  was  not  required 
to  wait  60  days  before  leasing  it  again,  as 
was  the  case  of  a  section  without  improve- 
ments of  that  value,  but  was  at  liberty  to 
apply  at  once  for  a  lease  of  such  section. 
Any  other  reasonable  construction  would 
take  an  improved  section  off  the  market  for 
sale  altogether,— a  result  contrary  to  the  en- 
tire spirit  and  policy  of  our  legislation  upon 
the  subject  of  the  school  and  asylum  lands, 
and  one  evidently  not  contemplated  by  the 
legislature  which  passed  the  act  Conceding, 
then,  that  the  original  lessee,  although  he 
had  assigned,  had  the  privilege  of  making 
a  new  lease  within  60  days  from  the  end  of 
his  term,  as  we  construe  the  provision,  it 
did  not  give  him  an  exclusive  right  It  was 
subject  to  lease  or  sale,  and  the  ai^ilcant 
whether  as  purchaser  or  lessee,  who  made 
the  first  application,  would  have  the  prior 
right.  Whether  it  was  subject  to  lease  by 
any  one  other  than  the  former  lessee  during 
the  60  days  is  a  question  not  before  us.  It 
would  seem,  however,  that  since  the  excep- 
tion is  made  by  reason  of  the  improvements, 
the  privilege  was  intended  to  be  granted  to 
him  only  by  whom  the  improvements  were 
made.  Besides,  In  another  part  of  section  5 
it  is  iMTOvided,  as  to  sections  without  im- 
provements, that,  in  case  they  are  not  pur- 
chased within  60  days  after  the  end  of  the 
twm,  the  lessee  shall  have  for  30  days  a 
prior  right  to  re-lease. 

This  brings  ns  to  the  most  difficult  ques- 
tion In  the  case.  It  is  contended  that  on  the 
aetta  of  August  1901,  the  lease  had  not  ex- 
pired, and  that  therefore  the  applications  of 
relator  to  purchase  were  premature,  and  all 
proceedings  thereunder  void.  This  contention 
is  based  upon  the  proiwsitlon  that  since  the 
lease  was  to  run  "for  a  term  of  two  years 
from  the  26th  of  August,  1890,"  it  did  not  ex- 
pire until  the  last  moment  of  the  26th  of  Au- 
gust 1901.  The  weight  of  authority  seems  to 
be  that  in  construing  a  lease  which  is  to  run 
"from"  a  day  for  a  certain  number  of  days, 
months,  or  years,  ordinarily   the  day  from 


which  it  is  to  run  Is  to  be  excluded.  On  tiie 
other  hand,  it  is  also  held  that  the  Intent  of 
the  parties  must  govern,  and  that  the  Intent 
to  Include  the  day  may  be  inferred  from  the 
context  or  even  from  the  circumstances  of 
the  particular  case;  and  it  may  be  that  had 
It  been  shown  in  this  case  that  the  lease  to 
Schreiner  was  in  the  form  in  genial  use  In 
the  land  ofilce,  and  that  the  uniform  and  well- 
Imown  construction  In  that  office  was  to  In- 
clude the  day  mentioned  for  the  beginning  ot 
the  term,  such  construction  should  govern. 
But  In  the  view  we  take  of  the  case,  we  do 
not  find  It  necessary  to  decide  the  question. 
Let  It  be  conceded,  for  purposes  of  this  opin- 
ion, that  the  lease  had  not  expired  on  the 
26th  of  August  1901.  At  aU  events,  it  ex- 
pired at  12  p.  m.  of  the  night  of  that  day. 
The  relator's  applications  could  not,  in  the 
course  of  business,  have  reached  the  land  of- 
fice and  have  been  acted  on  until  after  the 
termination  of  the  lease.  As  a  matter  of  fact, 
they  were  received  and  filed  in  that  office  on 
the  3d  of  September,  and  the  lands  were  not 
awarded  to  him  until  the  20th  of  that  month. 
Now,  if  before  the  award  was  made,  and 
after  the  lease  had  expired,  another  settler 
had  made  application  to  purchase  the  lands, 
we  Incline  to  think  that  such  application 
should  be  held  good.  Every  qualified  person 
desiring  to  purchase  school  lands  should  have 
an  equal  chance  in  the  race  of  diligence  after 
the  expiration  ot  the  term,  and  after  the 
lands  were  again  upon  the  market  for  sale; 
and  it  would  hardly  be  competent  for  any  one 
to  forestall  the  right  of  another  by  filing  his 
application  before  the  lease  expired.  But  the 
defendant's  applications  were  filed  after  the 
relator  had  filed  his,  and  on  the  same  day. 
Clearly,  they  acquired  no  right  superior  to  his. 
Then,  when  the  commissioner  of  the  general 
land  office  came  to  act  upon  relator's  applica- 
tions, and  to  decide  whether  the  lands  should 
be  awarded  to  him  or  not  there  was  no  one 
having  a  better  right  standing  in  the  way  of 
the  award.  It  seems  that  according  to  the 
commissioner's  construction  of  the  lease,  the 
term  was  at  an  end  when  he  awarded  the 
land.  But  let  us  admit  that  he  erred  in  so 
holding,  and  let  us  suppose  that  he  considered 
that  the  lease  was  not  then  terminated.  Was 
It  his  duty  to  reject  the  applications  on  this 
ground,  merely,  and  to  require  new  applica- 
tions to  be  filed?  Would  such  a  requirement 
have  accomplished  anything  more  than  the 
going  through  an  empty  form?  He  had  the 
relator's  obligations,  the  cash  payments  had 
been  made,  and  the  applicant  had  filed  his  af- 
fidavit as  required  by  the  law.  The  constitu- 
tion requires  the  legislature  to  provide  for 
the  sale  of  the  school  lands;  and  the  policy 
of  our  legislation  had  been  to  promote  such 
sales,  flnd,  with  a  view  to  populate  the  unset- 
tled districts  of  the  state,  to  favor  those  pur- 
chasers who  had  already  settled  upon  and 
purchased  a  section  or  part  of  section  of  the 
iMids,  as  well  as  those  who  seek  to  acquire 
the  lands  for  the  purpose  of  making  thel>' 
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homes  ia>on  fliem.  It  comports  neither  with 
the  spirit  nor  policy  of  this  legislation  to 
throw  aronnd  settlers  appljrlng  to  purchase 
unnecessary  and  Improvident  restrictions. 
We  are  therefore  of  the  opinion  that,  since 
the  lands  had  been  awarded  to  the  relator  be- 
fore any  sui)erlor  Intervening  rights  had  at- 
tached, the  award  should  not  have  been  set 
aside  for  the  mere  irregularity  In  making  the 
application  on  the  day  before  the  lease  had 
expired,  If  in  fact  It  had  not  expired. 

But  was  the  relator  entitled  to  purchase 
the  four  additional  surveys  for  which  he  ap- 
plied? Some  complication  with  reference  to 
this  question  arises  from  the  fact  that  the  act 
of  April  19,  1801,  does  not  purptnrt  to  be  an 
amendment  of  the  previous  statutes  upon  the 
same  subject,  but  in  express  terms  repeals 
aU  laws  in  conflict  therewith.  It  does  not 
expressly  confer  upon  a  purchaser  of  a  part 
of  the  school  lands  a  right  to  purchase  addi- 
tional lands.  Section  8,  however,  contains 
the  following  language:  "The  commissioner 
of  the  general  land  office  is  hereby  prohibited 
from  selling  to  the  same  party  more  tlinn 
four  sections  of  land,  and  all  applications  to 
purchase  land  shall  also  disclose  the  prior 
lands  purchased  by  the  applicant  from  the 
state,  it  any,  since  the  taking  effect  of  this 
act,  and  the  residence  of  the  applicant  at  said 
time,  and  if  it  appear  therefrom  or  from  the 
records  in  the  land  office  that  said  applicant 
has  already  purchased  land  aggregating  four 
sections  since  the  taking  efTect  of  this  act, 
his  application  shall  be  rejected:  provided, 
this  slrnU  not  apply  to  sales  made  to  a  pur- 
chaser and  afterwards  canceled  as  invalid  for 
some  reason  other  than  abandonment  and 
where  the  purchaser  himself  was  not  st 
fault."  Laws  1901,  p.  294.  The  purpose  of 
this  provision  seems  to  us  to  have  been  main- 
ly to  prevent  one  who  had  previously  pur- 
chased four  sections  from  making  a  new  set- 
tlement and  purchasing  again.  This  inhibi- 
tion was  not  contained  in  the  previous  laws. 
The  language  that  the  commissioner  "is  here- 
by prohibited  from  selling  to  the  same  party 
more  than  four  sections  of  land"  was  proba- 
bly, out  of  abundance  of  caution,  to  reaffirm 
the  existing  rule  on  the  subject.  The  right 
to  purchase  additional  lands  Is  expressly  con- 
ferred by  article  4218f  of  the  Revised  Stat- 
utes, as  amended  by  the  act  of  1897  (liaws 
1897,  p.  181);  and  that  article,  as  to  its  main 
provisions,  is  not  affected  by  the  act  of  1901. 
It  contains  the  following  provisions:  "When 
any  portion  of  said  land  has  been  classIUed 
to  the  satisfaction  of  the  commissioner  of  the 
general  land  office  under  the  provisions  of  this 
chapter  or  former  laws,  such  land  shall  be 
subject  to  sale,  but  to  actual  settlers  only,  ex- 
cept where  otherwise  provided  by  law,  and 
in  quantities  of  not  less  than  eighty  acres  or 
multiples  thereof,  nor  more  than  four  sec- 
tions containing  six  hundred  and  forty  acres, 
mc^re  or  less:  provided,  that  the  purchaser 
shall  not  Include  In  his  purchase  more  thnn 
two  sections  of  agricultiural  land:    and  pro- 


Tided,  that  where  there  to  a  fraction  lesa  tban 
eighty  acres  of  any  section  left  unsold,  such 
fraction  may  be  sold.  Any  bona  fide  purchas- 
er who  has  heretofore  purchased  or  who  may 
hereafter  purchase  any  lands  as  provided 
herein  shall  have  the  right  to  purchase  other 
lands  in  addition  thereto,"  etc.  The  question 
is,  did  the  legislature  mean,  by  "four  sec- 
tions," four  original  surveys,  on  did  tbey  mean 
lands  amounting  in  quantity  to  four  sectloiis, 
of  640  acres  each,  or  to  2,560  acres?  In  the 
primary  and  broad  signification  of  the  term, 
any  division  of  a  thing  is  a  section.  But  prob- 
ably, by  reason  of  the  fact  that  the  United 
States  has  surveyed  its  land  in  sections  of  a 
square  mile  each,  it  has  become  customary 
to  speak  of  such  a  survey  as  a  section.  But 
any  survey  may  be  appropriately  designated 
as  a  section.  When  in  the  provision  last  quot- 
ed the  legislature  used  the  words  "fotur  sec- 
tions consisting  of  six  hundred  and  f<vty 
acres,  more  or  less,"  they  meant  surveys; 
that  is,  to  include  surveys  Intended  and  pur- 
porting to  contain  the  quantity  named,  though 
they  might  contain  more,  and  surveys  of  less 
than  that  quantity.  In  other  words,  the 
amount  of  land  the  settler  was  entitled  to 
purchase  was  to  be  determined  by  the  num- 
ber of  surveys,  and  not  by  the  quantity  in 
acres.  This  construction  is  also  borne  out 
by  the  following  provision  in  the  same  section 
from  which  we  have  last  quoted:  "And  if  he 
[meaning  the  purchaser]  or  his  vendor  has 
already  resided  upon  his  home  section  for 
three  years,  or  when  he  or  his  vendor,  or 
both  together,  shall  have  resided  upon  it  for 
three  years,  the  additional  lands  purchased 
may  be  patented  at  any  time."  Since  the  law 
gives  an  original  purchaser  the  right  to  pur- 
chase eighty  acres,  or  multiples  thereof,  or 
an  original  survey  of  640  acres,  It  Is  evident 
tliat  the  words  "home  section,"  in  the  fore- 
going provision,  Include  within  their  meaning 
a  survey  of  less  than  610  acres  of  land.  lu 
the  enactments  in  question  the  legislature 
were  not  recognizing  a  fixed  right,  but  were 
extending  a  prlvll^e  to  purchase;  and  it 
might  well  have  been  deemed  the  more  prac- 
ticable and  convenient  rule  to  grant  the  right 
to  purchase  three  original  surveys,  rather 
tban  the  quantity  of  1,920  acres,  when  such 
surveys  contained  less  than  that  quantity. 
Besides  all  this,  the  survey  for  which  the 
relator  applied,  and  which  contained  only  457 
acres  and  a  fraction,  was  known  In  the  land 
office  as  "section  06,"  and  was  so  described 
in  his  application. 

We  conclude  that  the  relator  was  entitled 
to  purchase  the  three  sections  first  applied 
for,  but  not  the  fourth;  and.  upon  the  whole 
case,  that  the  writ  of  mandamus  should  be 
awarded  as  to  sections  05,  101,  and  85,  but 
should  be  refused  as  to  section  83.  It  ia  ac- 
cordingly so  ordered.  The  defendants  Nich- 
ols will  pay  all  costs  which  have  accrued  by 
reason  of  their  being  made  parties  to  the 
suit.  All  other  costs  will  be  paid  by  the  re- 
lator. 
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NAQUIN  et  al.  ▼.  TEXAS  SAVINGS  & 

BEJAL  ESTATE  INV.  ASS'N. 
(SnpKme  Court  of  Texas.    March  20,  1902.) 

CONTRACT  TO  CONVBT  LAND— DESTRUCTION 
OF  IMPROVBMKNT8— APPLICATION  OF  IN- 
SimANCE  HONEY— RBBUILDINO  OF  IMFROVB- 
MBNTS— RIGHTS   OF  PARTIES. 

A  re«I  estate  association  contracted  to  con- 
rey  laud  to  defendant,  to  be  paid  for  in  certain 
prescribed  installments,  he  to  "Iceep  the  im- 
proTemeuts  insured  for  the  benefit  of  said  as- 
sociation" in  a  certain  amount.  Insurance 
was  accordingly  effected,  and  after  payment 
of  part  of  the  installments,  bnt  before  ma- 
turity of  the  balance,  the  improvements  were 
destroyed  by  fire.  Held,  that  defendant  could 
not  require  the  application  of  the  insurance 
money  to  the  satisfaction  of  the  nnmatnred 
installments  without  the  consent  of  the  asso- 
ciation, which  could  apply  the  fund  to  the  re- 
building of  the  Improvements  and  the  pladng 
of  the  parties  in  stata  quo. 

Certified  qnestlons  from  court  of  civil  ap- 
peals of  First  supreme  Judicial  district 

Action  by  the  Texas  Savings  &  Real  Es- 
tate Investment  Association  against  M.  L. 
Naquln  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error  to  the  court  of  civ- 
il appeals,  which  certifies  certain  questions  to 
the  supreme  court 

Hutcheeon,  Campbell  &  Hntcheson,  for  ap- 
pellants.   Swing  &  Blng,  for  appellee. 

BROWN,  J.  The  cotvt  of  civil  appeals  for 
tbe  First  svqpreme  judicial  district  has  cer- 
tified to  this  court  the  following  statement 
and  questions: 

"In  this  cause  now  pending  before  us  on 
writ  of  error,  the  questions  hereinafter  certi- 
fled  bave  arisen  upon  the  following  state  of 
facts:  On  the  26th  day  of  July,  IS&i,  the  de- 
fendant in  error  executed  and  delivered  to 
plaintiff  In  error  the  following  contract  of 
sale  of  real  estate:  The  State  of  Texas, 
County  of  Harrl&  This  memorandum  of 
agreement  made  this  26th  day  of  July,  1891, 
between  the  Texas  Savings  &  Beal  Estate  In- 
vestment Association  and  M.  L.  Naquln,  wlt- 
nessetb:  That  said  Texas  Savings  &  Real 
Estate  Investment  Association  hereby  agrees, 
in  consideration  of  $1.00  to  It  In  hand  paid, 
and  tbe  payment  of  the  further  sum  of  $1,- 
600.00.  with  interest  as  hereinafter  provided, 
in  naonthly  installments  of  $20.00  per  month, 
including  Interest,  hereafter  to  convey  to  said 
M.  Ll  Naquln,  of  Hotuton,  Harris  county, 
Texas,  all  that  certain  tract  or  parcel  of  land 
on  the  south  side  of  Buffalo  Bayou,  In  the  city 
of  Houston,  Harris  county,  Texas,  known 
and  described  as  lot  number  six  (6),  In  block 
number  five  (5),  of  the  Texas  Savings  &  Beal 
Estate  Investment  Association  second  addi- 
tion to  the  said  city  of  Houston;  said  lot 
fronting  fifty  (50)  feet  on  Jackson  street  and 
mnnlng  back  for  depth  one  himdred  (100) 
feet  between  lines  parallel  with  Drew  ave- 
nne,  together  with  all  Improvements  situated 
thereon.  Also  agreeing  that  when  one-fourth 
of  said  sum  of  $1,000.00,  together  with  inter- 
est thereon  at  the  rate  of  10%  per  annum 


from  date  hereof,  is  paid,  to  execute  and  de- 
liver to  said  M.  Lt  Naquln  a  good  and  suflQ- 
dent  deed,  retaining  vendor's  lien  for  balance 
of  purchase  money  and  interest  thereon. 
Said  monthly  payments  are  represented  by 
one  himdred  and  twenty  (120)  promissory 
notes,  of  even  date  herewith,  each  for  the 
sum  of  $20.00,  with  interest  from  maturity, 
the  first  of  which  notes  Is  due  and  payable  on 
the  first  day  of  August  189<l,  and  one  on  the 
first  day  of  each  and  every  month  thereafter, 
until  all  shall  have  become  due;  it  being  un- 
derstood and  agreed  that  should  the  said 
Naquin  allow  any  three  of  said  monthly  pay- 
ments represented  by  said  notes  as  aforesaid 
to  become  due  and  remain  unpaid  at  the 
same  time,  this  agreement  to  convey  said 
property  shall  become  null  and  void,  and  all 
sums  which  shall  have  been  paid  by  the  said 
Naquln  shall  be  forfeited  to  and  in  favor  of 
said  association  without  notice  to  the  said 
Naquln.  It  Is  further  agreed  that  the  said 
Naquin  shall  keep  the  improvements  on  said 
property  insured  for  the  benefit  of  said  asso- 
ciation in  the  sum  of  not  less  than  $500.00. 
All  taxes  for  the  year  1884  are  to  be  paid  by 
said  association,  and  all  taxes  thereafter  to 
be  assumed  and  paid  by  said  Naquln.  Exe- 
cuted In  duplicate.  Accepted:  M.  L.  Naquin. 
[Signed]  Texas  Savings  &  Beal  Estate  In- 
vestment Association,  by  B.  L.  Dennis,  Pres- 
ident' Naquln,  the  plaintiff  In  error,  execut- 
ed the  120  notes  prescribed  by  the  contract 
of  sale,  and  entered  Into  possession  of  the 
premises.  He  was  a  married  man,  and  occu- 
pied tbe  place  as  a  home.  There  was  a  dwell- 
ing bouse  on  the  lot  at  the  date  of  the  con- 
tract of  sale,  and  this  was  Insured  in  favor  of 
tbe  association  for  the  sum  of  $800.00,  the 
policy  also  disclosing  the  interest  of  Naquln, 
and  the  premiums  were  paid  by  the  associa- 
tion and  charged  to  Naquin.  Fifty-three  of 
the  notes  were  paid  by  Naquln,  the  last  one 
being  paid  about  February,  1896,  but  no  deed 
was  demanded  by  Naquin  and  none  was  giv- 
en, nor  did  the  association  exercise  Its  right 
of  rescission  on  account  of  Naquln's  default 
On  May  21,  1899,  the  Improvements  were 
practiCaUy  destroyed  by  fire.  In  the  early 
part  of  August  1809,  Naquin,  who  was  in 
default  in  tbe  payment  of  three  or  four  notes 
at  the  date  of  the  fire,  and  who  neither  paid 
nor  offered  to  pay  any  of  tbe  notes  thereafter, 
had  an  interview  with  the  president  of  the 
association,  and  demanded  that  the  associa- 
tion take  the  insurance  money  which  it  col- 
lected, and  give  him  the  lot  stating  that  be 
wanted  his  equities  out  of  It  This  tbe  offi- 
cers of  the  association  refused  to  do,  and 
thereafter  used  $710.38  of  the  insurance  mon- 
ey in  restoring  the  bouse  to  its  condition  prior 
to  the  fire.  When  Naquln  heard  of  the  asso- 
ciation's purpose  to  rebuild,  he  saw  the  prop- 
er oflScer  of  the  concern,  protested  against 
the  building  of  the  house  on  the  lot  stated 
that  he  did  not  want  to  rebuild  on  U,  and  In- 
sisted that  the  Insurance  money  be  credited 
on   the  debt     The  association   refused   s'' 
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these  demands,  and  completed  the  restoration 
of  the  Improvements  some  time  In  October, 
1890.  It  had  treated  the  premises  as  Its  own 
from  the  date  of  the  Interview,  In  which  Na- 
quln  first  demanded  that  the  association  take 
the  Insurance  money  and  give  him  his  equity 
In  the  transaction,  but  had  never  In  terms  ex- 
ercised its  .right  to  declare  the  contract  of 
sale  annulled  and  rescinded,  and  at  no  time, 
in  terms,  notified  Naquln  of  Its  purpose  to  do 
so.  When  Naquln  demanded  the  credit  of  the 
Insurance  money  on  the  debt,  and  that  he 
have  his  'equities,'  be  did  not  tender  the  bal- 
ance which  would  have  been  ultimately  due 
thereon  after  the  crediting  of  the  Insurance. 
Nor  did  he  make  tender  of  such  balance  ap- 
pearing to  be  due  after  such  credit  until  aft- 
er the  restoration  of  the  Improvements  had 
been  completed.  He  then  renewed  his  de- 
mand that  the  $800.00  Insurance  be  credited 
on  his  debt,  and  tendered  to  the  president  of 
the  association  a  sum  amply  sufllclent  to  cov- 
er the  amount  which  would  have  been  due  if 
such  credit  liad  l>een  made,  which  tender  was 
refused.  Upon  the  completion  of  the  Im- 
provements and  after  the  association  had 
advertised  the  premises  for  rent,  Naquln, 
without  the  knowledge  or  consent  of  the  asso- 
ciation, took  possession,  whereupon  the  asso- 
ciation, in  December,  1809,  brought  this  suit 
for  the  recovery  of  the  lot,  making  Naquln 
and  his  wife  defendants.  Naquln  answered, 
renewing  his  tender  of  the  balance  due  after 
the  credit  of  the  insurance  as  demanded,  and 
resisted  the  right  of  the  associatioL  to  use 
the  Insurance  money  In  Improving  thi.  prem- 
ises without  his  consent.  Be  and  his  wife 
also  pleaded  that  the  premises  were  their 
homestead,  and  insisted  that  the  amount  ex- 
pended by  the  association  could  not  be  made 
a  lien  upon  the  lot,  because  she  had  not  so 
agreed  In  writing,  as  required  by  law,  for 
the  fixing  of  liens  upon  a  homestead  for  the 
cost  of  improvements  thereon.  By  the  money 
expended,  the  premises  were  restored  to  their 
former  condition  and  value.  The  lot  as  it 
stood  after  the  fire,  and  before  the  restora- 
tion, was  not  worth  the  balance  due,  less  the 
insurance  collected.  The  remains  of  the 
burnt  house  were  worth  about  $300.00,  If  used 
in  rebuilding  the  house,  but  were  valueless 
unless  so  used,  and  Naquln  showed  no  disposi- 
tion to  preserve  the  salvage  by  such  use. 
If  Naquln  was  entitled,  nnder  the  facts,  to 
have  the  Insurance  credited  on  the  debt,  the 
notes  then  due  would  have  been  largely  over- 
paid, and  he  would  have  been,  at  the  date  of 
his  Interview  with  the  president  of  the  asso- 
ciation, in  default  as  to  none  of  them.  The 
trial  court  rendered  Judgment  against  Naquln 
for  $1,107.40,  the  sum  of  $103.04  being  Includ- 
ed therein  as  sums  expended  by  the  associa- 
tion for  taxes  and  insurance  premiums.  De- 
creed that  If  Naquln  should  pay  such  sums 
Into  the  registry  of  the  court  within  90  days 
from  that  date  the  premises  should  be  his; 
otherwise,  they  should  be  sold  as  under  ex- 
ecution, the  proceeds  of  sale  to  be  applied 


to  the  payment  of  the  judgment,  the  excess, 
if  any,  to  be  paid  to  Naquln.  If  Insufficient 
to  satisfy  the  Judgment,  execution  to  issue 
against  Naquln  for  the  balance. 

"Questions:  First  Under  the  facts  as  stat- 
ed, did  Naquin  have  the  right  to  require  that 
the  Insurance  be  credited  on  the  debt?  Sec- 
ond. For  the  preservation  of  its  security,  did 
the  association  have  the  right  to  use  the 
Insurance  money  In  restoring  the  premises 
to  their  f6rmer  condition,  and  enforce  the 
balance  due  on  the  debt  as  a  lien  on  the 
premises?.  Third.  The  insurance  money  hav- 
ing been  actually  placed  in  improvements  on 
the  premises,  thus  restoring  them  to  their 
former  condition  and  value,  will  equity  en- 
force the  contract  of  sale  on  the  prayw  of 
Naquln  and  his  tender  as  made,  unless  he 
ott&n  to  reimburse  the  association  for  the 
cost  of  restoring  the  premises?  Fourth.  Did 
the  court  err  In  rendering  Judgment  as  stat- 
edr 

To  the  four  questions  propounded  we  an- 
swer that,  in  Its  Judgment,  the  trial  court  did 
not  err  to  the  prejudice  of  Naquln.  The  in- 
surance was  not  intended  to  provide  a  fund 
with  which  to  pay  the  debt  but  to  furnish 
indemnity  to  both  the  mortgagor  and  the 
mortgagee.  The  object  was  to  secure  the 
mortgagor  against  being  deprived  of  a  home 
in  case  of  the  destruction  of  the  house,  for 
the  fnnd  would  enable  him  to  rebuild,  and  it 
was  Intended  to  secure  him  further  against 
liability  for  the  debt  hi  case  the  destruction 
of  the  house  should  occur  after  the  debt  fell 
due.  In  favor  of  the  mortgagee,  the  purpose 
was  to  indemnify  his  security  upon  the  prop- 
erty; that  is,  it  was  to  give  additional  se- 
curity by  providing  a  fund  with  which  to  dis- 
diarge  the  debt,  if  overdue,  or  to  restore  the 
security  by  constructing  a  new  building  In 
place  of  that  destroyed.  It  was  not  exclusive- 
ly the  fund  of  either  party,  but  one  In  which 
they  had  a  common  interest  for  the  accom- 
plishment of  a  common  purpose.  Gordon  v. 
Bank,  115  Mass.  691;  Fergus  v.  Wllmartta. 
117  lU.  64T,  7  N.  E.  508;  Bryant  v.  Insur- 
ance Co.  (C.C.)  24  Fed.  771;  1  Jones,  Mortg. 
t  410;    1  Biddle,  Ins.  {  256. 

The  debt  not  being  due,  the  money  collect- 
ed upon  the  Insurance  policy  could  not  be 
applied  to  its  liquidation  except  by  the  consent 
of  the  creditor  and  the  debtor.  The  debtor 
h.id  no  more  right  to  demand  the  application 
of  the  money  to  the  satisfaction  of  those  in- 
stallments which  had  taot  fallen  due  without 
the  consent  of  the  payee  of  the  obligation 
than  the  payee  had  to  apply  it  to  the  satis- 
faction of  the  unmatured  indebtedness  against 
the  wishes  of  the  mortgagor.  The  rights  of 
the  parties  were  reciprocal  under  the  con- 
tract In  this  situation,  the  purpose  of  the 
parties  in  creating  the  Insurance  out  of  which 
this  fund  arose  was  attained  by  a  restora- 
tion of  the  house,  thereby  placing  them  in  the 
same  situation  they  were  In  before  the  fire. 
In  a  sense,  the  investment  association  held 
the  money  in  trust  for  the  payor,  bat  irith  an 
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intereat  of  Its  own  to  be  protected,  and  It 
ooidd  not  be  required  to  ddlver  over  tbe 
fnnd  to  Naqntn.  for  tbat  would  be  to  sur- 
render Its  security  for  the  unmatured  debt 
Duty  did  not  permit  It  to  serve  its  own  inter- 
ests only,  nor  require  It  to  give  up  its  rights 
to  exduslyely  benefit  the  debtor,  but  requir- 
ed tbat  It  use  tbe  fund  to  carry  out  the  pui^ 
poecs  for  which  it  was  provided. 

In  the  case  of  Gordon  v.  Bank,  115  Mass. 
591,  the  court  expresses  the  rule  of  law  which 
governs  In  such  cases  In  tbe  following  lan- 
guage: "The  insurance  was  for  Indemnity 
to  the  mortgagor  as  well  as  to  tbe  mortgagee. 
To  the  mortgagee,  it  was  toe  protection  of  the 
security,  not  for  payment  of  the  debt.  It 
was  collateral  to  the  debt  Money  received 
from  the  Insurance  took  the  place  of  the  prop- 
erty destroyed,  and  was  still  collateral  until 
applied  in  payment  by  mutual  consent  or  by 
some  exercise  by  tbe  mortgragee  of  the  right 
to  demand  payment  of  the  debt,  and,  upon 
default  of  payment,  to  convert  the  securities." 
In  tbat  case  there  was  a  second  mortgage  up- 
on tbe  property  not  Included  In  the  indemni- 
ty of  the  Insurance.  The  savings  bank  and 
Gordon  agreed  to  the  Investment  of  the  fund 
In  another  house,  but  the  second  mortgagee 
tnslBted  that  the  destruction  of  the  property 
and  the  collectl<»  of  tbe  insurance  was,  In 
law,  a  satisfaction  of  tbe  debt  to  the  extent 
of  tbe  sum  collected.  While  the  case  Is  not 
exactly  in  point  with  that  now  under  conaid- 
eratlou,  we  think  It  supports  our  conclusion 
In  tbis  case.  The  junior  mortgagee  had  a 
rlj^t  to  have  the  maaey  rightly  applied  for 
tbe  protection  of  bis  int^ests,  which  could 
be  done  by  discharging  the  first  debt  or  by 
rebuilding  the  house.  The  bank  was  under 
obllgatlcn  to  tbe  Junior  mortgagee  to  ke^ 
tbe  money  and  apply  It  to  the  debt  or  to  see 
tbat  It  was  nsed  to  restore  tbe  security. 
Tbat  case  establishes  the  character  oC  the 
fond,  from  which  springs  the  duty  of  tbe 
appellee  to  appellant,  and  the  right  to  protect 
Itself  as  well  as  Naquln.  In  Fergus  v.  Wil- 
marth,  117  111.  647,  7  N.  B.  608,  the  insur- 
ance was  placed  upon  tbe  house,  and,  by  the 
Insured,  tbe  policy  was  assigned  to  Fergus  as 
trustee,  to  bold  for  the  indemnity  of  a  debt 
seemed  by  mortgage  upon  the  ptop&ctj.  The 
bouse  having  been  destroyed  by  fire,  the  trus- 
tee collected  the  fund,  and  placed  it  In  bank 
to  await  a  proi>er  application  of  it  under  the 
trust.  Tbe  creditor  demanded  the  payment 
«t  tbe  money  upon  his  debt  whicb  was  not 
due.  Tbe  debtor  insisted  upon  building  an- 
other house  upon  the  ground.  Tbe  trustee 
refused  to  turn  tbe  fund  over  to  ttie  mort- 
gagor or  to  pay  it  to  the  mortgagee  upon  tbe 
debt,  but  agreed  to  pay  It  to  the  former 
whenever  be  should  complete  the  building 
ao  that  Bufllclent  insurance  could  be  bad  upon 
It  to  replace  tbe  Indemnity  to  tbe  mortgage 
that  was  afforded  by  that  i>ollcy.  The  bank 
faOed,  and  a  part  of  the  money  was  lost 
It  was  sought  to  hold  tbe  trustee  liable. 
Tbe  sopreme  court  of  Illinois  held  tbat  the 


trustee  acted  properly  in  the  discharge  of 
bis  duty,  and  was  not  liable  for  the  loss  by 
failure  of  tbe  bank.  Tbe  principle  decided 
In  that  case  embraces  tbe  very  heart  and  core 
of  the  question,  did  tbe  appellee  profferlj  ap- 
ply the  money  by  protecting  the  rights  of 
both  parties?  We  have  answered  that  ques- 
tion In  tbe  preceding  part  of  this  opinion,  but 
will  restate  the  proposition  briefly.  Under 
tbe  circumstances  of  tbe  case,  it  was  the 
duty  of  the  appellee  to  use  the  fund  for  the 
best  interests  of  both  parties,  which  were 
best  served  by  rebuilding  the  bouse,  whereby 
the  security  was  preserved  intact  for  the  in- 
demnity of  both. 


WESTERN  UNION  TEL.  00.  T.  OOBB. 
(Supreme  Oonrt  of  Texas.    Mardi  20,  1602.) 

TELEGRAPH  COUPANIBS— DELITBRT  OF  HBB- 
SAOE3— AUTHORITY  OF  HOTEL  KEEPER. 

Delivery  of  a  message  by  a  telegraph  com- 
pany to  the  clerk  of  a  hotel  at  which  the  ad- 
dressee lives  is  not  a  sufficient  compliance  with 
its  contract  to  deliver,  as  the  mere  relation  of 
hotel  keeper  and  boarder  creates  no  authority 
in  the  former  to  recrive  telegrams  addressed 
to  the  latter. 

Certified  questions  from  court  of  civil  ap- 
peals of  Second  supreme  Judicial  district 

Action  by  R.  Cobb,  Jr..  against  the  West- 
em  Union  Telegraph  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant  ap- 
pealed to  tbe  court  of  civil  appeals,  which 
certifies  questions.    Questions  answered. 

Wllkins  &  Vinson,  for  appellant  J.  A. 
Graham  and  J.  M.  Chambers,  for  appellee. 

WILLIAMS,  J.  The  court  of  civil  appeals 
for  the  Second  district  certifies  the  following 
question: 

"This  appeal,  now  pending  before  us.  Is 
from  a  verdict  and  Judgment  in  favor  of  ap- 
pellee against  the  appellant  recovered  In  the 
county  court  of  Montague  county  as  dam- 
ages for  the  failure  on  the  part  of  appellant 
to  promptly  deliver  a  message  sent  by  appel- 
lee to  bis  brother,  Percy  Cobb,  at  Bowie, 
Texas,  Informing  him  of  the  serious  Illness 
of  appellee  In  the  Indian  Territory,  and  of 
the  surrounding  circumstances  of  distress. 
Which  bis  brother  could  and  would  have  re- 
lieved, as  found  by  tbe  Jury,  If  the  telegram 
had  been  promptly  delivered.  Instead  of  de- 
livering the  message  to  Percy  Cobb,  it  was 
promptly  delivered  to  the  clerk  of  the  Brown 
Hotel,  where  be  roomed  and  boarded.  The 
evidence,  however,  failed  to  show  that  it  was 
the  custom  of  Its  clerk  to  receive  telegrams 
for  the  hotel  guests,  and  the  evidence  afiBrma- 
tlvely  showed  that  Percy  Cobb  had  not  In 
fact  given  said  hotel  clerk  any  such  author- 
ity, unless  It  was  conferred  by  his  taking 
lodging  and  board  at  the  hotel.  Unless  the 
delivery  to  the  clerk  was  a  sufficient  delivery, 
tbe  company  was  undoubtedly  guilty  of  negli- 
gence, and  liable  In  damages  for  the  Injury 
sustained;    but.  If  tbe  delivery  to  the  hotel 
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derk  was  a  anfficlent  compliance  with  Its 
contract,  appellee  was  not  entitled  to  recoTer. 

"Error  is  assigned  to  tbe  court's  refusal  to 
give  the  following  instruction  at  the  request 
of  appellant:  'If  yon  find  and  believe  from 
the  evidence  that  the  defendant's  messenger 
boy,  upon  the  receipt  of  the  message  In  ques- 
tion in  this  case,  delivered  the  same  to  the 
derk  of  the  Brown  Hotel,  where  Percy  CJobb, 
the  addressee  of  said  message,  roomed  and 
boarded,  then  you  are  instructed  that  such  de- 
livery was  a  full  and  complete  discharge  of 
the  defendant's  duty  in  reference  to  the  de- 
livery of  said  message,  and  you  will  find  for 
the  defendant'  Unless  thore  was  error  in 
refusing  this  charge,  the  Judgment  must  be 
affirmed;  and  we  deem  It  advisable,  In  re- 
sponse to  request  of  counsel  for  appellant, 
to  certify  the  material  question  thus  raised,— 
that  is,  whether  a  hotel  clerk  has  Implied  au- 
thority from  the  guests  of  the  hotel  to  receive 
telegrams  for  them,  and  whether  the  court 
erred  in  refusing  to  so  charge,  in  the  absence 
of  evidence  showing  the  custom  of  the  Brown 
Hotel,  or  hotels  generally,  In  this  respect.  In 
this  connection,  we  refer  to  the  case  of  Tele- 
graph Co.  V.  Trlssal,  98  Ind.  666." 

The  question  presented  is  whether  or  not 
the  mere  relation  of  hotel  keeper  and  lodger 
and  boarder  creates,  in  law,  an  authority  in 
the  former  or  his  clerk  to  receive  telegrams 
addressed  to  the  latter.  It  must  be  answered 
in  the  negative.  Since  there  is  no  evidence 
stated  from  which  it  might  be  Inferred  as  a 
fact  that  Cobb  had  constituted  the  clerk  of 
the  hotel  his  agent  or  servant  for  such  pur- 
poses, there  is  nothing  to  be  considered  but 
the  fact  that  be  boarded  and  lodged  at  the 
hotel  If  such  an  authority  arose  from  that 
tact  alone,  it  could  only  be  because  the  per- 
formance of  such  services  by  the  keeper  of 
the  hotel  was  among  the  duties  imposed  on 
him  by  law  towards  those  so  boarding  with 
him.  Should  It  be  assumed  that  the  full  re- 
lation of  Innkeeper  and  guest  existed  (which 
does  not  appear),  and  that  all  of  the  duties 
arising  from  It  rested  on  the  keeper  of  this 
hotel,  we  know  of  no  authority  that  would 
Include  among  them  that  of  receiving,  and 
'assuming  the  responsibility  of  safely  deliver- 
ing, telegrams.  We  can  see  no  reason  why 
such  a  duty  would  exist  if  not  voluntarily  as- 
sumed, any  more  than  that  of  receiving  other 
notices  or  of  transacting  other  business  for 
the  boarder. 


MISSOURI,  K.  &  T.  RT.  00.  OF  TEXAS  v. 

DILWORTH. 

(Supreme  Court  of  Texas.    March  20,  1902.) 

COMMON  CARRIERS  —  NEOLIGENCB  —  TRIAL  — 
DEPOSITIONS— EVIDENCE— DOCUMENTS— CON- 
TENTS—HEARSAY— LIVE  STOCK— DAMAGES- 
MARKET  VALUED-OPINION— HARMLESS  ER- 
ROR. 

1.  Where  the  deposition  of  a  railway  agent 
was  being  taken  in  a  county  other  than  where 
the  trial  was  held,  and  be  was  asked  to  attach 
a  certain  waybill,  but  did  not  his  testimony 
as  to  its  contents  was  admissible. 


2.  It  not  appearing  that  the  agent  resided  in 
the  county  where  the  trial  was  held,  it  will 
be  assumed,  in  favor  of  the  court's  roliug,  ttiat 
he  did  not  reside  there. 

3.  In  an  action  against  a  carrier,  it  was  not 
error  to  admit  testimony  in  the  deposition  of 
an  agent  of  a  conuecting  carrier  who  was  be- 
yond the  jurisdiction  of  the  court  as  to  the 
contents  of  a  bill  of  lading  issued  hj  defendant 
on  cattle  coming  to  such  connecting  carrier, 
without  accounting  for  the  nonproduction  of 
the  instrumeot;  it  being  in  the  possession  of  a 
third  carrier,  who,  in  all  probability,  would  not 
part  with  it 

4.  The  testimony  was  not  hearsay,  the  docu- 
ment having  come  into  the  witness  hands. 

5.  In  au  action  against  a  carrier  for  dam- 
ages to  cattle  detained  after  reaching  their 
destination,  it  was  error  to  permit  a  witness  to 
give  his  opinion  of  the  deterioration  in  market 
value,  where  his  only  knowledge  was  that  on 
the  day  of  their  arrival  a  person  asked  witness 
If  they  could  be  bought  for  $26  a  head,  and  on 
the  next  day  told  witness  that  he  woold  give 
$22.00  for  them. 

6.  Two  other  witueeses  having  testified  to  as 
much  or  greater  deterioration  in  value,  which 
was  the  only  evidence  on  that  Issue,  and  the 
jurv  havinf;  allowed  only  $1.60  damages  for 
such  detention,  the  error  was  harmless. 

Error  to  court  of  dvll  a^iealB  of  Third 
supreme  judicial  district 

Action  by  E.  S.  Dilwortb  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Oompany  of 
Texas.  Judgment  of  the  court  of  appeals  (66 
S.  W.  602)  afiOrmlng  a  judgment  for  plaintiff, 
and  defendant  Iirings  error.   Affirmed. 

A.  B.  Storey,  Walton  &  Walton,  and  A.  S. 
Phelps,  for  plaintiff  in  error.  Burgess,  Hop- 
kins &  Balnbolt  for  defendant  in  error. 

GAIXES,  C.  J.  The  defendant  in  aror 
brought  this  action  against  the  plaintiff  in  er- 
ror to  recover  damages  to  cattle  belonging 
to  him  which  were  transported  over  the  com- 
pany's line.  The  plaintiff  recovered  a  judg- 
ment, which  was  affirmed  in  the  court  of  civil 
appeals.  The  cattle  were  received  by  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Oompany,  destined  to  Caney,  Kan.,  and  were 
routed  over  the  line  of  the  receiving  carrier  to 
Its  connection  with  the  San  Antonio  &  Aransas 
Pass  Railroad,  thence  over  the  latter  line  to 
the  defendant's  road  at  Waco,  thence  over  the 
defendant's  road  to  Its  junction  with  the  Mis- 
souri Pacific  Railroad,  and  thence  over  the 
Missouri  Pacific  to  their  destination.  The  char- 
ges for  the  entire  transportation  were  paid  in 
advance  to  the  initial  carrier,  and  the  fact 
that  the  freight  had  been  paid  was  noted  on 
the  waybill  which  accompanied  the  shipment 
to  Waco.  There  was  some  evidence  tending 
to  show  unnecessary  delay  in  transporting  the 
cattle  over  the  defendant's  line.  When  the 
cattle  reached  (3aney,  Kan.,  they  were  not 
delivered,  for  the  reason  that  it  did  not  ap- 
pear to  the  agent  of  the  Missouri  Pacific  Com- 
pany at  that  station  that  the  freight  had  been 
paid.  They  were  placed  In  muddy  stock  pens 
and  held  for  about  30  hours,  by  reason  of 
which  they  were  deteriorated  In  value. 

During  the  progress  of  the  trial,  the  deposi- 
tion of  one  Martin,  the  local  agent  of  the  San 
Antonio  &  Aransas  Pass  Railway  Company, 
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was  offered  In  evidence,  In  which,  "having 
been  asked  to  attach  the  contract  or  waybill 
upon  which  the  cattle  were  shipped,"  he  testi- 
fied "that  said  cattle  came  Into  the  poasession 
of  the  San  Antonio  &  Aransas  Pass  Railway 
Company  on  a  bill  of  lading  Issued  by  the 
Galveston,  Hai^lsbnrg  &  San  Antonio  Rail- 
way at  Sablnal,  Texas,  in  which  said  bill  of 
lading  the  said  cattle  were  contracted  to  be 
delivered  at  Waco,  Texas;  that  the  bill  of 
lading  had  not  been  Issued  beyond  that  point 
for  the  reason  that  the  Galveston,  Harrlsburg 
&  San  Antonio  Railway  Company  did  not 
hare  through  billing  arrangements  with  the 
Missouri,  Kansas  &  Texas  Railway  Obmpany 
beyond  Waco."  The  defendant,  by  counsel, 
objected  to  the  testimony  on  the  ground  "that 
said  bill  of  lading  was  the  best  evidence  of 
the  terms  of  the  contract  upon  which  the  cat- 
tle were  shipped  from  Sablnal  to  Waco,  and 
Its  absence  was  not  sufliciently  accounted  for 
to  authorize  secondary  proof  of  Its  contents." 
The  objection  was  overruled  and  the  testi- 
mony admitted.  In  this  we  think  there  was 
no  error.  The  statement  of  facts  shows  that 
the  witness  was  asked  to  attach  the  papers 
to  the  deposition,  and  that  be  declined  to  do 
80  for  the  reason  that  the  rules  of  the  com- 
pany did  not  permit  it  It  is  to  be  inferred 
from  his  deposition  that  the  witness  was,  at 
the  time  of  its  taking,  agent  at  the  San  An- 
tonio &  Aransas  Pass  Railroad  Company  at 
Waco,  and  that  his  deposition  was  taken  in 
McLennan  county.  At  all  events,  it  does  not 
appear  that  he  resided  In  Caldwell  county,  in 
which  the  case  was  tried;  and,  in  the  al>- 
sence  of  proof,  we  should  have  to  assume,  in 
snpport  of  the  conrf  s  ruling,  that  such  fact 
did  not  exist.  The  point,  therefore,  falls 
within  the  rule  laid  down  in  the  case  of 
Sayles  v.  Bradley  &  Metcalf  Co.,  92  Tex.  406, 
49  S.  W.  200,  in  which,  under  similar  cir- 
cumstances, it  was  held  that  secondary  evi- 
dence of  the  contents  of  a  writing  was  admis- 
sible. 

The  question  of  the  admissibility  of  the  tes- 
timony of  De  Witt,  the  agent  of  the  Missouri 
Pacific  Railroad  Company  at  Caney,  Kan.,  is 
a  more  difficult  one.  His  deitosltion  was  tak- 
en and  offered  in  evidence,  and,  as  shown  by 
the  bill  of  exceptions,  contained  the  following 
tcsthnmiy:  "That  said  cattle  reached  their 
destination  at  Coney,  Kansas,  upon  a  bill  of 
lading  issued  by  the  Missonrl,  Kansas  &  Tex- 
as Railway  Company  of  Texas  at  Waco,  Tex- 
as, or  that  said  bill  of  lading  showed  that  no 
freight  had  been  prepaid,  and  that  there  was 
due  upon  said  cattle  the  entire  freight  from 
Sabinal,  Texna,  to '  Caney,  Kansas."  The 
statement  of  facts  shows  that  the  witness 
testified  as  to  the  contents  of  the  waybill,  and 
not  of  the  bill  of  lading,  but  we  think  this 
discrepancy  unimportant.  The  testimony  was 
objected  to  on  the  ground  "that  the  same  was 
hearsay,  and  would  be  permitting  the  wit- 
ness to  testify  to  the  contents  of  a  written 
Instrument  without  first  properly  accounting 
for  the  nonprodnctloD  of  said  Instrument" 


The  objection  was  overruled,  and  the  answers 
read.  The  testimony  was  clearly  not  hear- 
say. In  this  instance,  however,  it  does  not 
appear  that  any  effort  was  made  to  procure 
the  original  paper,  or  that  the  witness  was 
asked  to  attach  it  to  his  answers.  There  are' 
two  lines  of  decisions  upon  the  question  of 
the  admission  of  secondary  evidence  as  to 
the  contents  of  a  written  instrument  when  it 
is  beyond  the  Jurisdiction  of  the  court  In 
some  of  the  courts  it  is  held  that  it  must  be 
shown  that  some  effort  had  been  made  to  pro- 
cure the  original,  but  the  weight  of  authority 
seems  to  be  that  such  showing  is  not  neces- 
sary. Young  V.  Railway  Co.,  80  Ala.  100; 
Boeeman  v.  Browning,  31  Arlc  S&4;  Kleeberg 
V.  Schrader  (Minn.)  72  N.  W.  SO;  Manning  v. 
Maroney,  87  Aki.  K63,  6  South.  343, 13  Am.  St 
Rep.  67;  Waller  v.  Cralle,  8  B.  Mon.  11;  Shep- 
ard  V.  Giddlngs,  22  Conn.  282;  Otto  v.  Trump, 
115  Pa.  425,  8  Atl.  786;  Zellerbach  v.  Allen- 
berg,  99  OaL  .57,  33  Pac.  786;  Bowden  v. 
Achor,  95  Ga.  243,  22  S.  B.  254.  The  show- 
ing, if  any,  must  be  made  to  the  trial  Judge; 
and  we  are  of  opinion  that  where  the  cir- 
cumstances are  such  as  to  indicate  that  an 
effort  to  procure  the  original  writing  would 
be  unavailing,  no  proof  of  such  effort  is  nec- 
essary. No  good  reason  Is  seen  for  requiring 
a  party  to  do  a  futile  thing.  The  writing  in 
this  case  was  in  the  possession  of  officers  of 
the  Missouri  Pacific  Railway  Company,  and 
was  a  voucher  useful  in  keeping  their  ac- 
connts,  and  it  seems  to  us  that  It  was  not  at 
all  probable  that  they  would  have  consented 
to  part  with  its  possession.  Clearly,  the  wit- 
ness, if  he  still  had  it  in  his  possession,  was 
not  authorisKid  to  yield  it  up.  We  conclude 
that  the  court  did  not  err  in  admitting  the  tes- 
timony. 

One  McGuffln,  a  witness  for  the  plaintiff, 
was  permitted  to  testify,  over  the  objection  of 
the  defendant  that  the  value  of  the  cattle 
on  the  day  of  their  arrival  at  Caney  was 
$25  per  head,  and  that  on  the  day  after  they 
were  worth  only  $22.50.  The  objection  was 
urged  after,  In  response  to  a  question  by  der 
fendanf  8  counsel,  he  had  answered,  in  effect 
that  he  only  knew  the  market  value  at  that 
place  by  reason  of  the  facts  that  on  the  day 
of  their  arrival  "a  fellow  asked  him  if  they 
could  be  bought  for  $25  per  head,  and  that  on 
the  next  day  the  same  party  told  him  he 
would  give  $22.50  for  said  cattle."  .  We  think 
that  these  facts  were  not  sufficient  to  Justify 
the  court  in  admitting  in  evidence  this  opin- 
ion of  the  witness  as  to  the  value  of  the  cat- 
tie,  and  that  it  was  error  not  to  exclude  the 
testimony.  But  the  effect  of  the  evidence  was 
merely  to  show  the  deterioration  in  value  of 
the  cattie  by  reason  of  their  detention  in 
the  pens,  and  there  were  two  other  witnesses 
who  testified  without  objection  upon  the  same 
point,  each  of  whom  testified  to  as  much  or  a 
greater  depreciation  in  value  from  the  same 
cause  as  did  McGoffln.  There  was  no  other 
testimony  upon  the  poiLt  The  testimony  of 
this  witness  was  merely  corroborative  of  that 
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of  the  others,  each  of  whom  testified  that  the 
cattle  were  depreciated  by  the  detention  $S  or 
?4  per  head.  The  verdict  of  the  Jury  Itemized 
the  damages  awarded  by  them,  and  allowed 
only  f  1.50  per  head  on  this  account  It  Is  ap- 
parent, therefore,  as  we  think,  that  the  admis- 
fllon  of  the  testimony  could  not  have  influ- 
enced the  verdict  to  the  prejudice  of  the  de- 
fendant, and  that  therefore  it  was  harmless. 
There  was  no  error  in  refusing  to  admit  tes- 
timony as  to  the  price  which  plaintiff  paid 
for  the  cattle  at  Sabinal,  or  as  to  what  they 
cost  him  delivered  at  Caney.  This  was  an 
immaterial  matter.  His  damage  was  the 
same,  no  matter  what  they  may  have  cost 
liim. 

nndlng  no  error  in  the  proceedings  for 
which  the  Judgment  should  be  reversed,  the 
Judgment  of  the  trial  court  and  that  of  the 
court  of  civil  appeals  are  affirmed. 


HILiLJE  et  al.  ▼.  HETTIOH. 
(Supreme  Court  of  Texas.    March  20,  1902.) 

MASTER  AND  SERVANT— INJURY  TO  SERVANT 
—SAFE  PLACE  TO  WORK— ASSUMPTION  OF 
RISK— INSTRUCTIONS— JURY  QUESTION— BVI- 
DENCB^-OPINION  EVIDENCE. 

1.  The  complaint  in  on  action  by  a  servant 
against  big  master  alleged  that  piaiutiS's  du- 
ties required  him  to  repair  certam  belts,  and 
that  defendant's  foreman  had  promised  to  fur- 
uisli  sufficient  light  in  the  place  where  plaintiff 
had  to  work,  but  had  failed  to  do  so,  and  that 
plaintiff  was  injured  as  a  result  thereof.  Plain- 
tiff testified  to  the  facts  alleged,  and  also 
swore  that  the  foreman,  on  being  told  of  the 
break  in  the  belt,  directed  plaintiff  to  replace 
it,  but  the  foreman  denied  that  it  was  plain- 
tiff's duty  to  repair  the  belt.  Held,  that  an  in- 
struction that,  if  the  foreman  directed  plaintiff 
to  repair  the  belt,  and  had  formerly  promised 
to  furniBh  sufficient  light,  plaintiff  could  re- 
cover, was  erroneous,  not  only  as  authorizing 
a  recovery  on  facts  not  alleged,  but  in  requir- 
ing the  jury  to  apply  a  previous  promise  to 
furnish  lights  to  the  work  of  executing  the 
particular  order,  even  if  plaintiff  was  not  re- 

auired  to  repair  the  belt,  though  in  such  case 
le  promise  had  no  relation  thereto,  and  plain- 
tiff assumed  the  risk  in  attempting  to  repair 
the  belt  with  knowledge  of  the  facts. 

2.  A  promise  by  a  master  to  furnish  light  in 
a  place  where  a  servant  is  required  to  work, 
which  is  dangerous  for  the  want  thereof,  does 
not  prevent  the  assumption  of  risk  by  the 
servant  in  continuing  to  work  therein,  after 
the  master  has  had  a  reasonable  time  to  supply 
the  lights. 

3.  A  servant  testified  that  he  complained  that 
the  place  where  he  was  compelled  to  work 
was  iusufflcieutly  lighted  three  days  before  he 
was  injured  as  a  result  thereof,  and  received 
a  promise  that  the  lights  would  be  furnished; 
and  that  he  again  called  the  attention  of  the 
master's  foreman  to  the  want  of  light  on  the 
following  evening,  and  the  latter  promised  to 
fix  the  lights  on  the  following  mormug.  There 
was  some  doubt  whether  the  latter  conversa- 
tion did  not  occur  on  the  night  when  the  serv- 
ant was  injured.  The  lights  conld  have  been 
furnished  by  merely  putting  electric  light 
globes  in  place  and  by  cleaning  other  globes. 
Held,  in  an  action  by  the  servant  against  the 
master,  that  the  promise  to  fix  the  lights  could 
not  be  said,  as  a  matter  of  law,  to  preclude  an 
assumption  of  risk  by  the  servant,  but  that  the 
question  was  for  the  jury. 


4.  Where  a  servant,  in  the  performance  of 
his  duties,  attempts  to  mend  a  certain  belt  in 
close  proximity  to  a  certain  machine  for  the 
reason  that  there  is  not  sufficient  light  at  any 
other  place,  but  with  full  knowledge  of  the 
position,  operation,  and  dangerous  character 
of  the  machinery,  and  is  injured  thereby,  the 
failure  of  the  master  to  furnish  sufficient  light 
is  not  the  proximate  cause  of  the  injury. 

5.  A  statement  of  the  servant  that  he  would 
not  have  been  injured  if  there  had  been  more 
light  is  a  mere  opiniMi,  and  not  admissible  to 
establish  such  fact 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  Judicial  district 

ActlMi  by  Roman  Hettlch  against  Louis  & 
F.  6.  Hlllje  for  personal  injuries  received 
while  In  the  employ  of  defendants.  From  a 
Judgment  of  the  court  of  civil  appeals  (65 
S.  W.  491)  affirming  a  Judgment  in  favor  of 
plaintiff,  defendants  bring  error.    Revised. 

Denman,  Franklin  &  McOown  and  Ogden 
&  Terrell,  for  plaintiffs  in  error.  Jas.  Rout- 
ledge,  for  defendant  in  error. 

WILLIAMS,  J.  The  defendant  in  error 
recovered  a  judgment  in  the  district  court 
against  plaintiffs  In  errtH*  for  damages  for  a 
I)ersonaI  injury  claimed  by  bhn  to  have  been 
caused  by  their  negligence,  whldi  Judgment 
was  affirmed  by  the  court  of  civil  appeals. 
The  cause  Is  now  bef<H«  this  court  upon  writ 
of  error  from  the  Judgment  of  afBrmance. 

The  case  made  by  the  pleadings  of  the 
plaintiff  was  that  he  was  employed  by  de- 
fendants as  a  laborer  to  work  in  the  seed 
bouse,  which  was  connected  with  their  cot- 
ton-seed oil  mill,  one  of  his  duties  being  to 
keep  the  hoppers  filled  with  seed,  and  anoth- 
er to  repair  belts  by  which  the  machinery  In 
the  seed  house  was  run,  if  they  broke;  that 
the  lights  in  the  house  were  insufficient  to 
enable  him  to  perform  his  duties  tn  safety; 
that  he  made  complaint  of  the  fact  to  the 
foreman  in  charge  ot  the  premises,  and  the 
latter  promised  to  furnish  snfiSdent  lights; 
that  thereafter  one  of  the  bdts  broke,  and  in 
attempting  to  repair  it  he  was,  on  accoimt 
of  deficient  light  hurt  in  the  manner  which 
wlU  be  stated  further  on.  Other  grounds  for 
recovery  were  alleged,  which  were  not  sub- 
mitted In  the  trial  court,  and  which  need 
not  be  stated.  The  plaintiff  testified  to  the 
facts  alleged,  as  to  the  nature  of  his  employ- 
ment and  the  work  be  was  to  perform,  the 
deficiency  of  lights,  the  complahit  to  the 
foreman,  and  his  promise  to  supply  more 
lights,  and  to  his  subsequent  Injury,  received 
while  repairing  a  broken  belt  which  he  at- 
tributed to  want  of  light  He  also  testified 
that  when  the  belt  broke  he  reported  it  to 
the  foreman,  and  the  latter  ordered  him  to 
repair  U,— a  fact  which  he  had  not  alleged. 
The  foreman  denied  that  a  comidaint  had 
ever  been  made  to  him  by  plaintiff  of  any 
want  of  lights,  or  that  he  had  promised  to 
furnish  others.  He  also  denied.  In  effect 
that  It  was  any  part  of  plaintiff's  duty  to  re- 
pair belts,  and  that  he  had  instructed  him  to 
repair  the  one  In  question. 


Digitized  by 


Google 


Tez.) 


HILLJE  V.  HETTICH. 


91 


The  conrt  cbarged  tiie  jury  as  toUows:  "If 
yon  beUeTe  from  the  evlclence  that  tiie  de- 
fendanf  8  f oreiiuui  dlrecrtecl  the  plaintiff  to  re- 
inlr  tbe  b^  that  he  attempted  to  repair, 
and  if  you  further  bdlere  from  the  evidence 
tbat  ttie  light  at  the  place  where  said  belt 
ma  to  be  repaired  was  not  reasonably  snffl- 
dent  to  enable  plaintiff  to  do  the  work  be 
was  directed  to  40  by  the  foreman  (If  yon 
bdleve  he  was  directed)  with  reasonable 
safety,  and  If  you  farther  believe  from  the 
evidence  that  plaintiff  had  complained  to  de- 
fendant's foreman  prevlons  to  said  Injury  In 
regard  to  said  InsuSlclency  of  light,  and  that 
said  foreman  had  promised  him  to  provide 
sufficient  light,  and  that  plaintiff  continued 
to  work  In  reliance  on  said  promise,  and  that 
said  foremab  had  failed  to  provide  reason- 
ably sufficient  light,"  etc.  We  are  of  opin- 
ion that  the  assignment  of  error  upon  this 
InstroctkRi  Is  well  takoi.  Under  the  petition 
plalntKrs  right  to  recover  depended  on  proof 
of  the  tact,  among  others,  that  when  the 
promise  was  made  It  was  a  part  of  his  duty 
to  repair  belts,  for  the  promise  would  be  only 
an  undertaking  to  furnish  light  sufficient  to 
protect  him  while  doing  such  work  as  he  was 
employed  to  do.  It  would  have  no  refer- 
ence to  anything  outside  the  scope  of  his  em- 
ployment. The  Jury  could  have  found  from 
the  evidence  tbat  It  was  no  part  of  his  duty 
to  repair  the  belt;  and,  had  they  done  so, 
tbe  plaintiff's  case,  as  be  alleged  it,  would 
have  failed.  The  charge  did  not  require  tbe 
finding  ot  this  essential  fact,  but  authorized 
the  Jury  to  supply  Its  place  by  anothM-  ttot 
alleged,  viz.,  an  order  from  the  foreman,  at 
tbe  time  ot  the  occurrence,  to  repair  tbe  par- 
ticular bdt  The  charge  was  erroneous,  not 
■only  in  allowing  a  recovery  upon  the  facts 
not  alleged,  but  in  virtually  requiring  tbe  jury 
to  aiq;>ly  a  previous  promise  to  furnish  light 
to  the  work  of  executing  tbe  particular  or- 
der, glTen  without  such  a  promise,  when  the 
Jury  might  have  found  that  tbe  previous  un- 
dertaking was  only  to  furnish  light  for  the 
doing  <tf  other  and  less  dangerous  work.  If 
tbe  order  was  given  to  do  work  which  It  had 
not  before  been  plaintiff's  duty  to  do,  it  was 
given  without  any  promise  to  furnish  more 
light  to  aid  him  In  doing  It;  and  the  plaintiff, 
at  the  time,  knowing  the  condition  of  tbe 
lights,  and  undertaking  to  repair  the  belt 
with  such  knowledge,  assumed  the  risk,  and 
would  -have  failed,  unless  he  could  show 
right  to  recover  upon  some  other  theory. 
Railway  CJo.  v.  Drew,  69  Tex.  13,  46  Am. 
Bep.  281.  The  court  did  not  err  In  assuming, 
under  tbe  evidence,  tbat  the  foreman  bad  au- 
thority to  undertake,  for  bis  employers,  to 
famish  better  lights. 

Another  objection  made  to  the  charge  Is 
that  It  Involves  the  propoeitloli  that.  If  a 
promise  bad  been  made  to  supply  more  light, 
an  qnestlon  of  assumption  of  risk  by  the  serv- 
ant was  removed  from  the  case,  although  it 
ihonld  appear,  from  lapse  of  time  or  otber- 
nlse,   tiiat    before   he  received    his    injury 


plaintiff  should  have  known  that  tbe  prom- 
ise would  not  be  fulfilled.  The  Idea  of  the 
charge  seems  to  be  that  after  a  promise,  on 
tlie  part  at  the  master,  to  remedy  a  defect, 
has  been  made,  there  can  be  no  assumption 
of  risk  by  tbe  servant,  but  only  contributory 
negligence  would  defeat  his  action  for  injuries 
sustained  from  the  defective  and  dangerous 
condition  which  the  master  had  promised  to 
remove.  We  do  not  think  this  is  true.  Tbe 
authorities  which  treat  of  tbe  effect  of  such  a 
promise  to  repair  generally  limit  its  operation, 
as  preventing  the  conclusion  that  the  servant 
has  assumed  the  risk,  to  a  reasonable  time  for 
tbe  master  to  comply;  a&d  lay  It  dowiL.that, 
when  It  Is  <w  should  be  manifest  to  tb^serv- 
ant  that  the  defect  wiU  not  be  remedied,  a 
further  continuance  in  tbe  service  will  be  an 
assumption  of  tbe  risk.  Railway  Co.  v.  Sin- 
gle, 91  Tex.  287,  42  S.  W.  971.  This  is  only 
an  application  of  the  general  principle  that  a 
servant  who  knows  of  a  dangerous  condition, 
brought  about  by  the  negligence  of  tbe  mas- 
ter, assumes  the  risk  of  it  if  he  continues  tn 
the  employment  When  he  knows,  or  ought 
to  know,  that  a  promise  to  repair  will  not  be 
performed,  and  yet  remains  in  the  service, 
he  cannot  be  longer  regarded  as  acting  upon 
the  promise.  The  failure  to  fulfill  the  prom- 
ise Is  negligence  of  the  master,  and  tbe  serv- 
ant, knowing  definitely  that  any  purpose  to 
perform  it  has  been  abandoned  by  tbe  master, 
does  not  thereafter  rely  on  It.  The  testi- 
mony of  plaintiff  was  that  be  made  bis  c<»n- 
plaint  to  the  foreman,  and  received  bis  prom- 
ise three  days  before  he  was  Injured,  and 
that  the  next  evening  he  again  moitioned  tbe 
matter,  and  the  foreman  told  him  be  would 
fix  tbe  lights  tbe  next  morning.  The  testi- 
mony on  this  point  is  a  little  obscure,  and 
leaves  the  impression  tbat  the  witness  may 
have  meant  tbat  tbe  last  conversation  was  in 
the  evening  before  he  was  hurt  at  night; 
but  tbe  Jury  could  have  found  tbat  It  was  on 
the  day  previous,  a&d  that  the  lights  were  not 
improved  the  next  morning,  as  promised. 
The  seed  room  was  lighted  by  electricity,  and 
all  tbat  was  necessary,  according  to  plalntllTs 
evidence,  was  to  put  globes  in  some  of  the 
sockets  which  were  empty,  and  remove  tbe 
dust  from  such  as  were  in  place,  which 
could  have  been  done  In  a  very  short  time. 
It  cannot  be  said  that  these  facts  showed 
conclusively  that  there  was  no  purpose  to 
carry  out  the  promise  with  respect  to  tbe 
lights;  nor  can  it,  we  think,  be  said  tbat  the 
Jury  should  have  been  virtually  Instructed 
tbat  the  promise  removed  all  question  of  as- 
sumption of  risk  by  the  servant  The  evi- 
dence was  sufficient  to  make  It  proper  for  the 
court  to  submit  to  the  Jury  the  view  of  the 
law  which  we  have  Just  stated. 

Another  assignment  of  error  la  that  the 
evidence  did  not  warrant  the  recovery,  be- 
cause tbe  condition  of  tbe  lights  was  not  the 
proximate  cause  of  the  Injury;  and  we  must 
hold  tbat  this  Is  true.  The  evidence  shows 
tbat  in  tbe  seed  room  there  was  machinery. 
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consisting  of  elevators,  conveyers,  rtiafting, 
and  pulleys,  with  leather  belts,  by  which 
they  were  operated.  The  belt  wJiich  idain- 
tiff  attempted  to  mend  parted  when  Ua  ends 
were  laced  or  riveted  together,  and.  was  to 
be  mended  by  punching  holes  In  the  ends 
and  fastening  them  together.  This  bait  was 
around  the  pulleys,  and  hung  perpendicular 
to,  and  some  distance  above,  the  floor  of  the 
room.  One  of  the  conveyers,  which  was  a 
screw  or  spiral  for  conveying  seed  from  the 
mill  building  to  the  seed  room,  extended  di- 
agonally across  the  latter,  and  ran  about 
three  feet  distant  from  the  belt,  and  was 
kept  {evolving  in  a  box  or  trough  with  sides 
and  Attorn,  but  no  cover.  Between  the  belt 
and  conveyer  was  a  platform  about  two 
feet  wide  and  about  twelve  feet  from  the 
floor,  and  it  was  necessary  to  go  upon  this 
In  order  to  reach  the  belt  Plaintiff  went 
on  it  and  pulled  the  end  of  the  belt  across 
to  the  conveyer,  and  laid  it  upon  a  strip  of 
wood  nailed  across  the  top  of  the  box.  In 
order  to  punch  holes  in  the  belt;  this,  ac- 
cording to  his  evidence,  being  the  only  place 
available  for  the  purpose  where  there  was 
sufficient  light  Holding  a  punch  in  his  left 
hand,  and  a  claw  hammer  in  his  right  he 
undertook  to  place  the  belt  in  position  upon 
the  strip,  and  the  handle  of  the  hammer  in 
some  way  came  in  contact  with  the  revolv- 
ing screw,  the  daws  of  the  hammer  caught 
his  hand,  and,  before  he  could  release  his 
bold,  jerked  It  into  the  conveyer,  and  injured 
It  He  states  that  the  want  of  light  was 
the  cause  of  the  accident;  that  If  there  had 
been  more  light  It  would  not  have  happened, 
etc.  But  this  is  merely  his  opinion,  not  ad- 
missible upon  the  point  which  must  be  de- 
cided from  the  facts  of  the  occurrence  as  he 
states  them.  He  admits  that  he  knew  the 
screw  was  there,  what  it  was,  and  how  It 
operated,  and  that  It  would  be  dangerous 
to  have  his  hand  caught  by  It  He  knew 
that  he  was  resting  the  belt  upon  the  box 
containing  this  screw,  and  Just  how  It  was 
situated.  He  selected  this  place  because 
there  he  could  see  how  to  use  his  punch  and 
hammer.  It  is  evident  therefore,  that  more 
light  would  not  have  given  him  better  knowl- 
edge than  he  had  of  those  things  which  hurt 
him.  He  does  not  claim  that  he  could  not 
see  the  position  of  his  hand  and  the  handle 
of  the  hammer,  or  that  he  did  not  know  the 
precise  position  of  the  moving  screw.  His 
contention  that  the  want  of  light  caused  bis 
injury  has  nothing  to  support  it  unless  it 
be  the  fact  that  it  caused  him  to  select  this 
place,  rather  than  another,  at  which  to  do 
the  work.  If  It  be  conceded  that  bis  own 
act  in  choosing  this  place  because  of  the  dim- 
ness of  the  light  at  other  places  Is  a  proxi- 
mate result  of  the  failure  of  the  master  to 
have  the  place  better  lighted,— which  is  a 
very  doubtful  proposition,— it  is  still  true 
that  be  was  hurt  solely  by  getting  his  ham- 
mer caught  In  the  screw;  the  position,  op- 
eration, and  danger  of  which  were  Just  as 


weU  known  to  talm  as  Uie  most  abundant 
light  in  the  building  could  have  made  them. 
Under  the  facts,  taken  at  their  strongest  in 
favor  of  the  Judgment  it  is  clear  to  our 
minds  that  an  injury  thus  brought  about 
was  not  such  a  consequence  of  the  deficien- 
cy of  light  as  the  master  could  reasonably 
have  foreseen,  but  was  immedlat^y  caused 
by  plaintiff's  own  intervening  actions,  which 
were  sufficient  to  produce  It  and  would  have 
produced  it  had  there  been  no  such  deficien- 
cy. Ballroad  Co.  v.  Folliard,  86  Tex.  603-606, 
1  S.  W.  621,  59  Am.  Rep.  632;  Railway  Co. 
V.  Chambers,  78  Tex.  206,  11  S.  W.  279: 
Railway  Co.  v.  Bigham.  90  Tex.  223,  88  S. 
W.  162. 
Reversed  and  remanded. 


TENISON  V.  PATTON  et  aL 
(Supreme  Court  of  Texas.    March  17,  1902.) 

CORPORATIONS— DIRECTORS— TRUSTEE  —  MAN- 
AOBMBNT— INDIVIDUAL  PROFITS— SA1,B  OF 
PROPERTY- FRAUD— PRBSUMPTIONS. 

1.  Def aidant,  who  was  a  director  and  cash- 
ier of  a  bank  which  had  gone  into  liquidation, 
had  the  chief  management  of  the  remaining  as- 
sets, among  which  was  land,  the  title  of  which 
wag  in  dispute.  In  settling  this  dispute,  de- 
fendant advanced  money;  and  the  bank  presi- 
dent conveyed  the  land  to  him  in  truM  for  the 
bank,  and  as  security  for  the  advancement, 
and  he  held  tiie  land  for  sale,  and  distribntioo 
of  proceeds.  Defendant  received  au  offer  there- 
for on  condition  that  after  the  sale  he  continue 
his  management  of  the  land,  and  sell  it  for  the 

Eurchaser,  who  would  allow  defendant  one- 
alf  of  the  net  profits.  The  offer  was  accept<!d 
at  a  meeting  of  the  directors  at  which  defend- 
ant did  not  vote.  There  waa  evidence  tending 
to  show  that  defendant  had  previously  attonpt- 
ed  to  sell,  and  that  the  price  obtained  was  a 
fair  valuation.  Held,  that  defendant's  position 
as  director  and  trustee  did  not  of  itsdf  cou- 
clusively  render  the  sale  voidable,  but  if  a 
qnornm  of  directors  represented  the  ttank  Inr 
making  the  sale  on  a  full  and  fair  disdoenre 
by  defendant,  and  if  the  sale  was  for  the  then 
value  of  the  land,  and  was  beneficial  to  the 
bank,  it  was  valid. 

2.  That  defendant  afterwards  made  a  profit 
from  the  laud  would  not  make  applicable  the 
principle  that  a  trustee  cannot  deal  with  the 
trust  to  his  own  profit  since,  if  the  sale  was 
valid,  he  did  not  afterwards  act  for  the  bank. 

S.  That  a  subsequent  survey  disclosed  that 
there  was  an  excess  of  50  acres  in  the  tract, 
above  what  all  the  parties  supposed  it  to  con- 
tain at  the  time  of  the  sale,  wonld  not  render 
the  sale  invalid,  as  fraudulent 

Error  to  court  of  civil  appeals  of  Fourth 
supreme  judicial  district 

Action  by  E.  G.  Fatten  and  another,  as 
stockholders  of  the  State  National  Bank, 
against  E.  O.  Tenison,  as  trustee  and  direct- 
or, and  others.  From  the  Judgment  of  the 
court  of  civil  appeals,  affirming  a  judgment 
for  plaintiffs,  against  said  E.  O.  Tenison  (61 
S.  W.  810),  said  defendant  brings  error.  Re- 
versed. 

J.  C.  Muse  and  McCormick  &  Spence,  for 
plaintiff  in  error.  Finley,  Etheridge  & 
Knight  and  Crawford  &  Crawford,  for  de- 
fendants In  error. 
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WTTiTiTAMS,  J.     This  action  was  brought 
by  defeodanta  In  error,  in  behalf  of  the  stock- 
holders of  the  State  National  Bank  of  Dal- 
las,   by   two   of  their  number,   against  the 
bank,    Tenlson,   and   others   of   its   officers; 
one  of  its  objects  being  to  reqnlre  Tenlson 
to  accoimt  for  profits  derlyed  by  blm  from 
the  sale  of  a  tract  of  land  belonging  to  the 
bank    while  he  was  acting  as  its   director, 
trustee,  and  agent.    The  land  had  been  con- 
veyed to  Armstrong,  president  of  the  bank, 
In  payment  of  a  debt  due  to  It,  and  while 
he  so  held  the  legal  title  in  trust  the  title 
liecame  Involved  In  litigation  with  third  par- 
ties.    Before  this,  however,  the  State  Bank 
had  gone  Into  liquidation,  and  bad  arranged 
for  a  conveyance  of  most  of  its  assets  to  the 
City  National  Bank;    retaining  only  sncta  as 
were  not  available  in  this  way,  among  which 
was  the  land.    Tenlson,  who  was  a  director 
and  had  been  the  cashier  of  the  State  Bank, 
had  the  chief  management  of  the  assets  re- 
maining In  its  hands,  and  had  charge  of  the 
suit  about  the  land.    A  compromise  of  the 
suit   was   agreed  upon,   to  efTect  which    it 
became  necessary  for  the  bank  to  pay  to  ad- 
verse parties  the  sum  of  $7,500,  and,  as  it 
had  no  funds  on  hand,  Tenlson  advanced  this 
sum;    and  thereafter  Armstrong  conveyed  to 
him  the  legal  title.  In  trust  for  the  bank,  and 
ns  n  security  for  the  money  advanced.    The 
land  was  thus  held  for  sale,  and  a  distrlbti- 
tion  of  Its  proceeds  among  the  stockholders, 
nft«:  paying  the  amount  advanced  by  Tenl- 
son.    Tenlson  received  from  J.  F.  O'Connor 
a  proposal  to  pay  $11,000  for  it,  if  he  (Tenl- 
son) would  look  after  and  sell  it;   O'Connor 
agreeing  at  the  same  time  to  allow  Tenlson 
one-half  of  the  net  profit  derived  from  such 
sale,  after  paying  the  expenses,  and  return- 
ing to  O'Connor  the  purchase  money,  with  6 
per  cent,  interest    A  meeting  of  the  board 
of  directors  was  called,  at  which  more  than 
n  quorum  were  present  and  acted,   without 
Tenlson;   and  the  ofTer  of  O'Connor  was  sub- 
mitted   and    accepted,  Tenlson    not  voting. 
The  evidence  tended  to  show  that  Tenlson 
had  previously  made  inquiries  as  to  the  value 
of  the  land,  and  efforts  to  secure  a  satisfac- 
tory offer  for  it,  in  the  county  where  it  was 
sitoated,  and  had  failed.    He  had  visited  the 
land  twice,  in  company  with  a  surveyor  and 
real  estate  agent,  who  was  acquainted   nrith 
the  valne  of  lands  In  that  section,  and  who 
bad  examined  and  made  a  map  of  the  tract 
in  question.    The  highest  valuation  put  upon 
It  by  tbis  person  was  $11,000.    In  this,  bow- 
ever,  be  allowed  a  margin  of  at  least  25  pet 
cent  for  a  profit  to  the  purchaser,  to  be  real- 
ized by  subdividing,   improving,  and   selling 
on  time;   and  the  conclusion  is  Justified  that. 
In  buying,  Tenlson  and  O'Connor  contemplat- 
ed the  making  of  some  such  profit  by  thus 
managing  the  land  after  it  should  be  pur- 
chased:   Tenlson  testifying  that  in  this  way 
be  expected  to  realize  $2,000.    The  other  dl- 
r<>ctors  had  little  knowledge  of  the  land  and 


Its  value,  except  snch  as  they  derived  from 
Tenlson;  but  the  Jury  could  have  concluded 
from  the  evidence  that  Tenlson  made  a  full 
and  fair  disclosure  to  them,  at  the  meeting, 
of  all  facts  within  his  knowledge  aflfectlng 
the  sale,  as  well  as  of  the  Interest  which  he 
was  to  have  with  O'Connor,  and  tiiat  he 
took  no  advantage  of  his  position  In  secnring 
the  trade,  and  that  the  directors  acted  freely 
and  fairly  upon  the  facts  laid  before  them, 
unlnflnenced  by  him.  At  the  meeting  the 
probability  of  realizing  more  money  from  the 
land  by  improving  and  selling  in  subdivisions 
and  on  time,  as  indicated,  was  discussed,  and 
the  conclusion  was  reached  that  the  bank 
had  no  funds  for  snch  a  purpose,  and  that  It 
was  best  to  sell  for  cash  at  the  price  of- 
fered; and  the  Jury  could  have  found  that 
the  price  offered  by  O'Connor  was  the  high- 
est that  was  obtainable,  and  the  fair  value  of 
the  land  in  its  then  condition.  The  resoln- 
tion  adopted  by  the  directors  authorized 
Tenlson  to  convey  the  land  to  O'Connor  for 
the  price  named,  and  pay  himself  for  his  ad- 
vances and  expenses  previously  incurred, 
ratifying  the  conveyance  which  had  been 
made  to  him  by  Armstrong;  and  Tenlson 
accordingly  made  the  deed  to  O'Connor,  re- 
ceived and  applied  the  price  according  to  the 
resolution,  and  thereafter  acted  with  refer- 
ence to  the  land  under  his  agreement  with 
O'Connor  and  a  power  of  attorney  from  the 
latter.  The  remainder  of  the  price,  after 
deducting  Tenison's  claim,  was  distributed 
among  stockholders.  At  the  time  of  the  sale 
all  parties  supposed  the  tract  to  contain  640 
acres,  but  afterwards  Tenlson,  acting  for 
O'Connor  and  himself  In  having  it  surveyed, 
discovered  that  there  wore  680  acres.  He 
made  some  improvements  on  it,  and,  after 
some  effort,  sold  600  acres  within  a  year  from 
the  time  of  O'Connor's  purchase  for  $14,000, 
of  which  $7,350  was  paid  practically  in  cash, 
and  the  remainder  on  6  and  18  months'  time. 
Within  a  short  time  be  also  sold  90  acres  on 
time  at  $2,448.85;  but  the  purchaser  never 
paid  for  it  and  It  was  taken  back,  with 
probably  some  improvement,  and  was  on 
hand  at  the  time  of  the  trial. 

The  only  question  submitted  by  the  trial 
court  to  the  Jury  was  as  to  the  value  of  the 
90  acres  at  the  time  of  the  trial;  and  for 
half  of  this  value,  as  found,  and  half  of  the 
profit  on  the  sale  of  the  other  part  of  the 
land,  less  some  expense,  the  court  held,  upon 
the  undisputed  facts,  Tennison  was  liable, 
and  rendered  Judgment  against  him.  Tills 
was  affirmed  by  the  court  of  civil  appeals. 
The  defendant,  in  writing,  requested  the  sub- 
mission of  various  other  issues;  the  requests 
being  sufficient  to  raise  the  qnestionB  dis- 
cussed. 

The  argument  in  support  of  the  Judgment 
rests  upon  the  principle  that  a  trustee,  or 
person  occupying  a  fiduciary  relation  to  an- 
other, is  Incapacitated,  in  equity,  to  buy 
from  himself  property  committed  to  his  care, 
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or  secure  to  himself  an  advantaere  In  a  pxu- 
chase  of  such  property  by  another  from  him. 
This  principle  has  long  been  established,  and, 
In  Its  proper  spirit  Is  to  be  fully  recognized 
and  enforced.  The  chief  difficulty  In  the 
present  case  Is  to  determine  Its  scope,  and 
the  ezt^it  of  Its  api^icatlon  to  the  transac- 
tions In  question.  While  It  Is  true  that  one 
filling  such  a  position  cannot  sell  to  and  buy 
from  himself,  or  be  personally  Interested  In 
a  sale  by  himself  to  another,  it  is  equally 
true  that  he  may,  under  proper  circumstan- 
ces, buy,  or  be  Interested  in  buying,  direct- 
ly from  his  beneficiary.  The  reason  given 
by  courts  of  equity  for  the  rule  that  a  trus- 
tee may  not  sell  to  himself  the  property  of 
the  cestui  que  trust  is  that  the  latter  is  en- 
titled to  the  disinterested  management  and 
judgment  of  the  trustee  in  effecting  a  sale, 
and  that  his  self-interest  must  not  be  allow- 
ed to  Interyene  to  conflict  with  and  probably 
prejudice  that  of  his  constituent  Another 
reason  given  is  that  such  a  dealing  would 
lack  the  element  essential  to  a  contract  of 
two  competent  parties,  the  trustee  being  dis- 
qualified by  bis  personal  Interest  from  rep- 
resenting his  beneficiary.  This  principle  has 
been  applied  by  the  courts  of  England  to  a 
great  variety  of  transactions,  and  it  has 
been  very  generally  held  that  sales  and  pur- 
chases and  other  contrafts  In  which  trustees 
or  agents  represented  their  constituents, 
and,  at  the  same  time,  themselves  or  other 
parties,  were  voidable  at  the  mere  option  of 
the  beneficiary,  whether  the  transaction  was 
found  to  be  otherwise  fair  and  honest  or  not. 
It  Is  also  fully  recognized  and  enforced  by 
the  courts  of  this  country,  but  has  not  al- 
ways been  carried  to  quite  the  same  extent 
as  In  England.  Thus,  In  this  and  some  oth- 
er states  it  has  been  held  not  to  prohibit 
purchases  by  mortgagees  at  their  own  pub- 
lic sales  made  under  powers  given  In  the 
mortgages.  Howard  v.  Davis,  6  Tex.  174; 
Allen  V.  Gillette,  127  U.  S.  596,  8  Sup.  Ct. 
1331,  32  L.  Ed.  271.  The  exceptions  repre- 
sented In  this  class  of  decisions  have  little 
to  do  with  the  present  case.  They  serve, 
however,  to  show  that  the  rule  Is  often  stat- 
ed too  broadly  both  by  elementary  writers 
and  In  the  dicta  of  courts.  Proceeding  upon 
this  principle,  cases  involving  transactions 
between  one  of  several  trustees  with  his 
co-trustees  have  been  brought  within  Its  op- 
eration, and  subjected  to  the  same  results  as 
those  which  attach  to  a  transaction  In  which 
one  trustee  represents  the  ben^ciary,  hav- 
ing, at  the  same  time,  an  adverse  Interest  of 
his  own;  and  this  without  regard  to  the 
question  whether  or  not  the  co-trustees  had 
the  power  to  act  without  the  concurrence  of 
their  Interested  associate.  Difficulties  have 
arisen  in  applying  the  doctrine  to  transac- 
tions between  a  corporation,  acting  by  its 
board  of  directors  or  governing  trustees,  and 
particular  directors  or  trustees.  It  is  firmly 
established  that  such  directors  and  trustees 


occupy  towards  the  company  and  Its  share- 
holders a  fiduciary  relation  which  brings 
them  within  the  operation  of  equitable  prin- 
ciples; and  it  has  been  frequently  laid  down 
In  the  broadest  terms  that  such  Is  the  duty 
of  each  of  them  to  give  to  the  company  his 
disinterested  efforts  in  promoting  Its  inter- 
ests, a  purchase  from  or  sale  to  it  by  one 
of  them  may  be  avoided,  at  Its  option, 
whether  the  transaction  be  fair  or  not  and 
although  the  corporation  were  represented 
by  other  directors  who  would  be  competent 
to  act  for  It  In  the  seme  kind  of  a  transaction 
with  one  not  connected  with  the  company. 
It  is  said  that  each  dh-ector  Is  under  obliga- 
tion In  such  transactions  to  give  to  his  as- 
sociates the  benefit  of  his  unbiased  aid  and 
counsel,  and  that  he  cannot  devest  himself 
of  this  duty,  nor  be  released  from  it  by  his 
co-trustees.  For  this  reason,  many  of  the 
authorities  treat  such  transactions  as  being 
controlled  by  the  principle  that  a  trustee 
cannot  purchase  from,  sell  to,  or  deal  with 
himself  in  the  management  of  trust  proper- 
ty, rather  than  that  which  governs  transac- 
tions occurring  directly  between  the  trustee 
and  cestnl  que  trust  Carried  to  Its  logical 
resulte,  this  view  would  seem  \o  avoid,  at 
the  mere  option  of  the  corporation  or  any 
one  of  its  stoclcholders,  any  contract  which 
a  director  might  make  with  the  company; 
for  the  reason  given  Is  that  the  danger  of 
abuse  and  of  concealment  of  fraud  or  unfair- 
ness Is  so  great  that  a  court  of  equity  will 
not  Inquire  Into  the  fairness  of  the  transac- 
tion, but  win  allow  the  beneficiary  the  option 
of  avoiding  It  whether  fair  or  not  Railway 
Go.  T.  Blalkie,  2  Eq.  Rep.  1286;  Association 
V.  Coleman,  L.  R.  6.  H.  L.  18&,  6  Ch.  App. 
566;  Coal  Co.  v.  Sherman,  30  Barb.  563.  Ac- 
ttial  adjudications  have  not  always  carried 
the  doctrine  to  this  extent  and  in  this  coun- 
try, at  least  many  of  the  decisions  are 
wholly  inconsistent  with  such  an  extension 
of  it 

The  right  of  directors  to  make  fair  con- 
tracte  generally  with  the  corporation  Is  com- 
prehensively  steted  by  many  authorities,  and 
such  contracte  have  been  upheld  in  numerous 
cases,  some  of.  them  Involving  purchases  of 
corporate  property.  Manufacturing  Co.  v. 
Bradley,  105  U.  S.  182,  26  L.  Ed.  1034;  Unit- 
ed States  Rolling  Stock  Co.  v.  Atlantic  & 
G.  W.  R.  Co.,  34  Ohio  St  450,  32  Am.  Uep. 
380;  Oil  Co.  V.  Marbury,  91  U.  S.  587,  23  L. 
Ed.  328;  Harts  v.  Brown,  77  111.  226;  Chou- 
teau V.  Allen,  70  Mo.  338;  Kitchen  v.  Rail- 
way Co.,  60  Mo.  244;  Cavendish-Bentlnck 
V.  Fenn,  12  App.  Cas.  652;  Ashhurst's  Ap- 
peal, 60  Fa.  290.  The  authorities  examined 
are  so  numerous  that  only  a  few  are  cited. 
It  Is  douhUess  rlsht  to  allow  a  beneficiary 
the  option  of  avoiding  a  trade  affecting  his 
Interests  which  has  been  effected  by  a  trus- 
tee representing  both  parties  to  It  for  the 
reason  that  the  trustee  ought  not  to  be  al- 
lowed to  act  for  and  bind  two  parties  bav- 
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ing  conflicting  Interests.  It  may  be  perfect- 
ly jnst  to  apply  tills  principle  to  transactions 
in  negotiating  -wlilcta  a  director  or  directors 
of  a  cmporatlon  were  personally  Interested, 
and  at  the  same  time  represented  the  corpo- 
ration, either  alone  or  conjointly  with  co-di- 
rectors;  and  this  is  probably  the  true  spirit 
of  the  rule  as  It  has  been  enforced  In  most 
of  tbe  cases.  Bat  we  think  it  Is  not  true 
that  one  who  holds  the  position  of  director 
is  incapable,  tmder  all  circumstances,  of  de- 
vesting himself  of  his  reiiresentatlre  char- 
acter in  a  particular  transaction,  and  dealing 
with  tbe  corx)oratlon  through  others  compe- 
tent to  represent  it,  as  other  trustees  may 
deal  directly  with  the  beneficiaries.  This 
proposition  seems  to  -  be  recognized  In  tbe 
opinion  in  the  case  of  Cayendlsh-Bentlnck 
T.  Fenn,  supra,  as  well  as  In  many  of  the 
American  courts.  The  corporation  Is  a  sepa- 
rate entity,  for  which  its  board  of  directors 
acta.  The  persons  having  the  beneficial  In- 
terest in  the  property  are  the  stockholders, 
but  their  rights  are  centered  in  the  corpora- 
tion, and  are  managed  and  controlled 
through  the  board  of  directors,  as  the  active 
representative  of  the  company;  and  it  is 
through  It,  and  not  the  stockholders,  that 
business  dealings  are  carried  on.  When  a 
persona]  interest  of  one  of  them  springs  up, 
adverse  to  that  of  tbe  corporation,  it  dis- 
qualifies hfm  to  act  concerning  it  as  one  of 
the  representatives  or  agents.  But  the  oth- 
ers do  not  lose  their  representative  capacity, 
and  still  have  power  to  bind  the  company. 
The  disqualified  director  cannot  deal  with 
them  as  a  stranger,  because  the  position  of 
confidence  which  he  has  held  has  enabled 
him  to  gather  an  Intimate  knowledge  of  the 
aflfalrs  of  the  corporation,  and  to  exercise 
Influence  upon  those  associated  with  him  in 
their  management.  But  the  company  is  rep- 
resented by  those  who  alone  can  act  for  it, 
and,  if  they  are  disinterested,  he  can,  we 
think,  deal  with  them  as  any  other  trustee 
can  deal  with  the  cestui  que  trust,  if  he 
makes  a  full  disclosure  of  all  facts  known 
to  bim  about  the  subject,  takes  no  advan- 
tage of  bis  position,  deals  honestly  and  open- 
ly, and  concludes  a  contract  fair  and  bene- 
ficial to  the  company.  The  board,  in  such 
transactions,  acts  in  a  fiduciary  capacity  to 
the  stockholders,  and  for  this  reason  should 
not  be  allowed,  in  making  a  contract  with 
their  co-director,  to  sacrifice  the  Interests  of 
those  committed  to  their  charge.  Such  a 
transaction  is  always  to  be  subjected  to  the 
closest  examination,  and  a  contract  between 
those  so  situated  which  is  prejudicial  to  tbe 
corporation  should  be  held  to  be  a  fraud  upon 
K:  but  It  by  no  means  follows  from  this,  we 
think,  that  they  can  make  no  contract  at  all 
which  la  binding  on  the  company  and  stock- 
holders. The  true  interests  of  all  may  be 
best  promoted  In  this  way.  A  director,  on  ac- 
count of  bis  knowledge  of  the  affairs  of  the 
company,  and  bia  intarest  In  its  welfare,  may 


be,  often  is.  In  a  position  to  make  a  trade  bet' 
ter  for  all  concerned  than  can  be  made  witb 
strangers.  The  duty  of  the  board  of  directors 
In  such  a  situation  being  to  look  alone  to  the 
Interests  of  the  corporation.  It  would  seem  to 
conflict  with  a  rule  that  they  cannot  deal 
with  one  of  the  body  where  that  duty  would 
be  best  performed  by  so  doing.  Such  an  ab- 
solute rule  would  put  it  in  the  power  of  one 
stockholder,  where  tbe  corporation  will  not 
act,  to  avoid,  at  his  mere  option,  a  transac- 
tion which  was  beneficial  to  all,  and  whicb 
all  but  himself  desire  to  maintain.  This  is 
true  because  the  doctrine  is  that  a  dealing 
of  the  character  supposed  is  a  constructive 
fraud,  and  If  this  be  true,  and  those  control- 
ling the  corporation  refuse  to  rectify  it,  other 
rules  would  seem  to  permit  any  stockholder 
to  proceed  in  behalf  of  the  corporation.  We 
are  therefore  of  the  opinion  that,  situated  a» 
was  this  corporation,  the  mere  fact  that  Tenl- 
son  was  a  director  of  the  corporation  and  was 
interested  on  both  sides  of  the  transaction  la 
question,  does  not  conclusively  establish  Its 
voidability.  That,  at  the  worst,  it  was  only 
voidable,  nearly  all  of  tbe  authorities  agree; 
the  principal  difference  being  upon  the  ques- 
tion whether  or  not  It  was  voidable  at  the 
mere  option  of  beneficiaries,  without  inquiry 
into  Its  inherent  fairness. 

Another  principle  Invoked  to  sustain  the 
Judgment  is  that  which  declares  that  a  trus- 
tee, in  dealing  with  trust  property,  cannot 
Claim  for  himself,  but  must  yield  to  the  ben- 
eficiary, any  profit  which  he  makes,— a  prin- 
ciple which  is  universally  recognized,  and 
to  which  we  fully  assent.  That  for  which 
Tenlson  is  held  accountable  Is  the  money 
realized  out  of  the  property  by  another  sale 
made  after  O'Connor  acquired  It,  and  after 
the  expenditure  of  time,  money,  and  energy. 
If  the  transaction  in  which  It  was  so  acquired 
by  O'Oonnor  was  valid  against  such  an  attack 
as  has  been  made  upon  It,  and  vested  in 
O'Oonnor  an  indefeasible  title  to  it,  its  neces- 
sary effect  was  to  take  It  out  of  tbe  assets  of 
the  corporation,  and  to  put  an  end,  with  re- 
spect to  it,  of  any  trusteeship  on  the  part  of 
Tenlson  to  the  corporation.  If  such  was  the 
result,  be  thereafter  acted  for  himself  and 
O'Oonnor.  On  the  other  hand,  if,  upon  proper 
investigation,  the  result  should  be  that  a 
right  existed  in  the  plaintiffs,  in  behalf  of  the 
corporation,  to  avoid  it,  this  would  be  because 
tbe  sale  was  an  actual  or  constructive  fraud, 
by  reason  of  which  Tenlson  would  stand  in 
the  attitude  of  a  constructive  trustee,  and 
could  be  made  to  account  as  such.  He  could 
not  destroy  this  liability  by  a  sale,  but  would 
be  responsible  to  the  corporation  for  any  prof- 
it which  he  received  in  his  subsequent  deal- 
ings with  the  property.  But  it  is  only  In  this 
view  that  profits  realized  by  him  in  his  fur- 
ther management  can  be  reached.  The  cases 
in  wtiich  trustees  have  been  held  liable  for 
profits,  upon  the  principle  stated,  have  gener- 
ally arisen  where,  In  the  acquisition  or  dis- 
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poqltlon  of  property  for  the  beneficiary,  the 
trustee  has  received  to  himself  a  profit,  as 
when  he  has  sold  property  for  one  price,  and 
accounted  to  the  corporation  for  a  less  price, 
or  has  bought  at  one  price,  and  sold  to  the 
company  at  a  larger  one,  or  has  received  a  se- 
cret bonus  or  advantage  In  the  transaction 
in  which  he  has  acted  for  the  corporation. 
Here,  It  the  sale  to  O'Connor  was  indefeasi- 
ble, TenlBon  did  not  afterwards  act  for  the 
corporation,  and  hence  the  decision  of  the 
case  must  ultimately  depend  upon  the  ques- 
tions first  discussed. 

The  trial  court  did  not  submit  to  the  jury 
ail  the  questions  of  fact  raised  by  the  evi- 
dence, the  decision  of  which  was  essential  to 
a  correct  disposition  of  the  case;  and  further 
Issues  should,  upon  the  request  of  defendant, 
have  been  submitted.  The  other  facts  which 
there  was  evidence  tending  to  establish  were 
that  a  quorum  of  the  board  of  directors,  unin- 
terested In  the  proposed  trade,  except  for  the 
corporation,  fairly  and  honestly  represented  it 
in  making  the  sale;  that  Tenlson  did  not  rep- 
resent or  assume  to  represent  It,  but  disclos- 
ed to  the  board  all  facts  within  his  knowledge 
affecting  the  advisability  of  making  it,  and 
took  no  advantage  of  his  position  as  director 
and  agent,  and  that  the  sale  was  for  the  val- 
ue of  the  land  In  Its  then  condition,  and  ben- 
eficial to  the  bank;  and  that  Tenlson  obtain- 
ed no  undue  advantage  in  the  trade.  If  all 
these  facts  should  be  established,  the  burden 
being  on  Tenlson  to  sustain  the  trade  by  es- 
tablishing them,  we  think  the  sale  should 
be  held  valid  and  binding  on  the  corporation. 
We  cannot  hold,  however,  that  the  evidence 
so  clearly  established  them  as  to  Justify  this 
court  in  rendering  judgment  for  the  plalntlfF 
in  error.  We  have  detailed  some  of  the  evi- 
dence, merely  to  show  that  it  tended,  under 
our  view  of  the  law,  to  establish  a  defense. 

With  regard  to  the  excess  of  50  acres  in  the 
tract  sold,  it  Is  enough  to  say  that,  if  the 
trade  made  upon  the  belief  of  both  sides  that 
there  were  only  640  acres  Is  otherwise  sus- 
tained, the  mistake  as  to  quantity  would  not 
render  it  fraudulent,  so  as  to  avoid  It,  under 
the  principles  discussed.  Whether  or  not 
there  would  be  rights  such  as  often  grow  out 
of  mistakes  as  to  quantity  in  sales  of  land  is 
a  question  not  presented. 

We  shall  not  protract  this  opinion  by  dis- 
cussing In  detail  the  assignments  of  error. 
What  we  have  said  will  be  sufficient  to  gov- 
ern anotiier  trial  upon  the  principal  Issues  of 
the  case.  As  to  what  allowances  and  credits 
Tenlson  may  be  entitled  to  in  case  he  should 
be  charged  as  trustee,  we  cannot  now  under- 
take to  determine.  His  showing  on  this  sub- 
ject was  entirely  too  Indefinite  to  require  no- 
tice from  the  court  when  dealing  with  him 
as  trustee. 

The  judgments  of  the  court  of  dvll  appeals 
and  of  the  district  court  will  be  reversed,  and 
the  cause  remanded.  Beversed  and  remand- 
ed. 


BBASON  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  12, 
1902.) 

BCROLART  —  BVIDESNCB  —  ADHISSIBIUTT  — 
PLBA  OF  OUIIjTY  IN  PROSElCirnON  FOR 
THBFT  —  MISCONDUCT  OF  COURT  —  MISCON- 
DUCT OF  COUNSEL-CIRCUMSTANTIAL  EVI- 
DENCE. 

1.  Defendant's  plea  of  guilty  of  the  theft  of 
articles  taken  iu  the  commUslon  of  a  burglary 
is  admissible  against  him  in  a  prosecution  for 
the  burglary,  tnough  he  was  not  admonished 
as  to  the  effect  of  nis  idea  at  the  time  it  was 
entered. 

2.  A  conviction  for  a  felony  will  not  be  re- 
versed for  miscoudnct  of  the  prosecuting  at- 
torney in  his  argument  unless  defendant  ob- 
jects thereto,  and  asks  an  instruction  that  the 
improper  language  be  disregarded,  unless  the 
language  is  of  so  flagrant  a  character  that  it 
may  be  assumed  that  an  instruction  would  not 
core  the  error. 

3.  An  instruction  as  to  circnmstautial  evi- 
dence should  be  given  when  all  the  evidence 
in  relation  to  the  breaking  and  entering  is  dt- 
cumstantial;  and  the  fact  that  the  defendant 
hag  pleaded  guilty  of  theft  of  property  stolen 
during  the  burglary,  which  plea  is  introduced 
in  evidence,  does  not  dispense  with  the  neces-  ' 
sity  of  such  an  instruction. 

4.  A  conviction  was  reversed  on  appeal  be- 
cause an  instruction  as  to  circumstantial  evi- 
dence was  not  ^ven,  and  on  the  second  tr'.al, 
in  which  the  evidence  was  similar,  the  prose- 
cuting attorney  argued  against  the  giving  of 
such  an  instruction,  and  the  court  stated  in  the 
hearing  of  the  jury  that  it  agreed  with  the  con- 
tention of  couusel,  but  there  had  been  a  dif- 
ferent ruling  iu  the  case,  and  the  court  could 
not  say  whether  it  would  give  such  an  instruc- 
tion. Held,  that  the  remark  of  the  court  con- 
stituted prejudicial  error,  which  was  not  cured 
by  the  giving  of  an  instruction  as  to  circum- 
stantial evidciice,  as  it  indicated  that  the  in- 
struction was  given  reluctantly. 

5.  The  prosecuting  attorney  in  a  prosecution 
in  which  a  former  conviction  bad  been  revers- 
ed stated  in  his  argument  that  the  judge 
would  not  allow  an  innocent  man  to  be  con- 
victed or  turn  a  guilty  man  loose,  and  that,  if 
defendant  was  acquitted,  it  would  be  just  as 
well  to  tear  the  court  house  down,  and  quit 
paying  salaries  to  officers  to  enforce  the  law. 
He  characterized  the  court  of  criminal  appeals, 
which  had  reversed  the  former  conviction,  as  a 
"little  2x4  court,"  and  stated  that  a  rule  of 
law  declared  by  the  court  was  wrong,  though 
the  trial  court  might  instruct  in  accordance 
therewith.  Held,  that  surfi  remarks  were  of  so 
prejudicial  a  character  as  to  authorize  a  re- 
versal in  the  absence  of  a  reprimand  by  the 
court. 

0.  Error  In  a  prosecution  for  burglary,  in  the 
admission  of  a  report  of  the  grand  jury  in  ref- 
erence to  the  enforcement  of  law,  must  be 
raised  by  objections  made  in  limine,  and  is 
too  late  when  first  raised  on  a  motion  for  a 
new  trial. 

Appeal  from  district  court.  Clay  county; 
A.  H.  Carrlgan,  Judge. 

Lee  Beason  was  convicted  of  burglary,  and 
be  appeals.    Reversed. 

Barrett  &  Barrett,  for  appellant  Robt. 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant,  Lee  Reason,  was 
charged  by  indictment  with  burglarizing  a 
house  occupied  and  controlled  by  Paul 
Schucht  with  the  intent  to  commit  the  crime 
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of  tbeft,  and  that  he  did  frandulently  take 
15  bushels  of  com,  of  the  value  of  $6.  His 
trial  resulted  In  his  conviction,  and  his  pun- 
ishment aaseased  at  confinement  in  the  iten- 
Itentiaiy  for  a  term  of  two  yean. 

This  is  the  second  appeal  (Beason  r.  State, 
83  S.  W.  633,  2  Tez.  Ct  Rep.  921),  and  Is 
a  companion  case  to  Murmutt  v.  State,  67  S. 
W.  60S,  InTolving  substantially  the  same  is- 
sues. Tbe  record  contains  eight  bills  of  ex- 
ception.   The  bills  wlU  be  treated  seriatim. 

1.  The  facts  show  that  the  burglary  com- 
mitted and  the  theft  which  was  consummat- 
ed in  its  perpetration  occurred  some  time 
between  12  o'clock  noon  of  February  24th, 
and  12  o'clock  of  February  2S,  1901,  being 
Sunday  and  Monday,  respectlyely.  A]H>«1- 
lant  was  arrested  on  Tuesday,  February 
26th,  about  11  o'clock.  When  arrested  he 
was  in  company  with  his  codefendant,  Mur- 
mutt. This  arrest  was  upon  a  charge  by  in- 
formation and  complaint  of  theft  of  the  com 
from  the  house  alleged  to  have  been  bur- 
glarized. On  Thursday.  February  28th,  ap- 
pelant duly  entered  his  plea  of  guilty  to  the 
the  offense  of  theft  in  the  county  court  of 
Clay  coonty,  and  a  Judgment  was  on  that 
day  entered  adjudging  him  guilty,  assessing 
his  punishment  at  a  fine  of  $26  and  10  days' 
imprisonment  in  the  county  Jail.  Subse- 
quent to  this  Judgment  ai>pellant  was  arrest- 
ed, charged  with  burglarizing  the  said  house, 
and  was  Indicted  by  the  grand  Jury  of  Clay 
county  on  March  19,  1901.  Upon  the  trial 
of  hia  case  the  state  introduced  the  com- 
plaint and  infwmatlon  and  the  Judgment 
upon  bis  -plea  of  guilty  In  the  theft  case, 
to  tbe  Introduction  of  which  appellant  ob- 
jected as  shown  by  his  first  bill  of  excep- 
tions. This  evidence  was  admissible.  The 
facts  clearly  show  that  the  plea  was  entered 
for  the  Identical  theft  that  is  aUeged  in  the 
Indictment  in  this  case,  it  being  aUeged  In 
this  case  as  aae  of  the  elements  of  burglary. 
The  objection  that  appellant  was  not  ad- 
monished will  not  apply  to  a  Judicial  con- 
fession In  the  nature  of  a  plea  of  goUty  in 
a  misdemeanor,  but  mly  applies  to  felonies. 
Johnson  ▼.  State,  39  Tex.  Cr.  R.  626,  48  S.  W. 
70;  Beiliner  v.  Same,  6  Tex.  App.  181.  We 
are  now  discussing  only  its  admissibility. 
The  legal  effect  of  said  plea  of  guilty  and 
its  probative  force  will  be  discussed  later. 

2.  Bills  of  exception  Nos.  1  and  2  complain 
that  the  court  erred  in  iwrmltting  the  wit- 
ness Paul  Schucht  to  give  his  oplnon  as  to 
whether  a  man  could  step  In  at  the  south 
window  of  the  west  room  of  the  house  al- 
leged to  have  been  burglarized  without  rais- 
ing it,  and  his  opinion  as  to  whether  or  not 
the  door  could  have  been  opened  by  stock 
that  were  In  the  incloeure  where  the  house 
was  situated,  his  opinion  as  to  the  latter  be- 
ing based  upon  the  fact  that  there  was  no 
evidence  of  stock  being  near  the  entrance  In 
question.  These  two  questions  will  be 
thoroughly  discussed  In  the  Murmutt  Case, 
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8.  BiUs  Nos.  S,  4,  6,  and  e  all  mvolve  the 
same  subject-matter.  A  synopsis  of  the  bills 
may  be  stated.  In  bill  Na  4  an  exceptlcn 
was  taken  to  the  following  remarks  of  the 
district  attorney:  "The  facts  In  this  case  are 
so  clear  that  you  can't  have  a  reasooiable 
doubt  as  to  the  defendant's  guilt;  and,  if  you 
do  not  convict  this  defendant,  we  bad  just  as 
well  tear  down  our  court  houses^  and  stop 
paying  our  officers  salaries  to  tiy  to  enforce 
the  law.  The  grand  jury  has  done  all  that 
they  could  do.  I  have  prosecuted  this  case 
with  all  my  might,  and  the  officers  of  the 
court  have  done  all  that  they  could  do;  and 
his  honor,  the  judge  on  the  bench.  Is  not 
going  to  help  turn  a  guilty  man  loose.  Ue 
is  not  that  kind  of  a  msfn  that  would  let  aim- 
Inals  go  free.  It  is  true  that,  if  the  jury  re- 
turn a  verdict  of  not  guilty,  the  case  will  be 
ended;  and,  if  this  court  thinks  this  defend- 
ant Is  not  guilty,  the  jury  should  not  think 
that  he  would  sit  there  and  let  him  be  con- 
victed. He  Is  not  made  of  that  kind  of 
stuff.  If  a  defendant  Is  not  guilty,  there  is 
no  danger  of  bis  being  convicted,  because 
there  are  too  many  courts  for  this  case  to  go 
through  for  an  Innocent  man  to  be  convicted 
in  the  courts  of  Texas."  The  bill  lOiows  that 
this  argument  was  made  in  reply  to  the  ton- 
lowing  argument  of  defendant's  counsel, 
which  Is  quoted,  as  follows:  "Oentlemen  of 
the  jury,  I  am  now  about  to  dose  this  case. 
You  see  from  evidence  there  have  been  sev- 
eral trials  in  this  cause,  which  is  indicative  of 
the  fact  that  there  is  something  wrong  about 
this  matter,  and  Illustrates  the  adage  that  'a 
thing  Is  never  settled  until  It  Is  settled  right' 
Therefore,  gentlemen  of  the  Jury,  I  hope  you 
will  settle  this  case  right  and  end  It  by  re- 
turning a  verdict  of  not  guilty;  that  a  verdict 
of  not  guilty  In  a  criminal  case  Is  so  authori- 
tative that  It  cannot  be  gainsaid  by  any 
power  hi  this  state;  that  it  is  the  highest  and 
most  binding  proceeding  in  such  a  case."  In 
bill  No.  5  the  language  complained  of,  as  used 
by  the  district  attwney,  is  as  follows:  "The 
state  has  proven  that  defendant  stole  the 
com  mentioned  in  the  Indictment  by  his  plea 
of  guilty.  Do  you  believe  that  such  a  man 
as  Judge  Allen,  your  county  judge,  would  let 
a  man  plead  guilty  that  was  not  guilty  and 
did  not  want  to  plead?  You  know  that  he 
would  not  There  Is  no  circumstantial  evi- 
dence In  this  case.  The  old  court  decided 
that  when  a  man  confessed  bis  crime  It  was 
positive  evidence,  notwithstanding  the  fact 
that  a  little  2x4  court  has  since  decided  to 
the  contrary.  And  I  will  say  to  you,  gentle- 
men, you  have  positive  evidence  Id  this  case, 
although  the  court  may  think  it  the  safest  to 
give  you  In  charge  the  rule  governing  cir- 
cumstantial evidence."  And  in  bill  No.  6,  the 
following  language,  used  by  the  district  at- 
torney and  the  court  Is  complained  of:  "The 
district  attorney,  In  his  argument  befwre  the 
court  and  jury,  stated  to  the  court.  In  the 
presence  and  hearing  of  the  jury,  and  read  aa 
authority  to  the  court  to  the  effect  that,  where 


Digitized  by  VjOOQIC 


98 


67  SOUTHWBSTEBN  BEPORTEB. 


(Tex, 


a  defeadant  had  confessed  hla  guilt,  that  a 
charge  on  circumstantial  evidence  shonld  not 
be  giren;  and  that  the  rule  of  circumstantial 
evidence  should  not  be  given  In  this  case,  be- 
cause this  defendant  had  confessed  the  crime. 
And  the  court  thereupon  remarked,  in  the  pres- 
ence and  hearing  of  the  jury,  'I  agree  with  yon 
In  your  contention;  but  you  know  the  court 
has  ruled  dUTerent  In  this  case,  and  I  can't  say 
whether  I  will  charge  on  circumstantial  evi- 
dence.' "  As  a  rule  of  practice  it  has  been  uni- 
formly heli  that  an  Improper  argument,— 
which,  for  the  purpose  of  this  case,  must  be 
conceded,— Is  not  ground  for  reversal  unless 
appellant  not  only  objected  to  the  same  at  the 
time,  but  followed  up  this  objection  by  re- 
questing the  court  by  a  charge  In  writing  to 
instruct  the  Jury  to  disregard  the  same;  and 
that  this  charge  so  requested  was  refused  by 
the  court  White's  Ann.  Code  Or.  Proc.  i  766, 
and  anthorltleB  cited.  The  exception  to  this 
rule  is  where  the  argnm^it  Is  so  obviously 
of  a  character  fbat  it  is  Injurious  in  Its  na- 
ture, and  such  a  flagrant  disregard  of  the 
rights  of  the  defendant  that  It  will  be  assum- 
ed a  written  charge  requested  and  granted 
will  not  cure  the  error.  However,  in  this 
case,  the  cmlclal  test  Is  not  the  impropriety 
of  the  district  attorney  in  his  arg^ument,  bat 
rather  the  Injury  Inflicted  on  appellant  by  the 
conduct  of  the  learned  judge.  To  better  un- 
derstand this,  It  will  be  necessary  to  state  the 
history  of  this  case.  This  was  its  second 
trial,  the  former  trial  being  reversed  by  this 
court  upon  the  sole  ground  that  the  trial  court 
had  failed  to  give  a  charge  upon  circum- 
stantial evidence.  The  facta  on  this  appeal 
and  upon  the  former  appeal  are  Identical.  If 
it  was  a  case  of  circumstantial  evld^ice  on 
the  first  trial,  it  was  likewise  a  case  of  cir- 
cumstantial evidence  on  the  second  trial. 
The  reluctance  of  the  trial  judge  on  the  sec- 
ond trial  to  treat  It  as  a  case  of  circumstan- 
tial evidence  justifies  this  court  In  making  a 
critical  review  of  that  proposition,  because, 
if  this  court  was  In  error  In  holding  in  the 
first  Instance  that  It  was  a  case  of  circum- 
stantial evidence,  the  remarks  made  by  the 
trial  judge  on  this  trial  might  be  rendered 
harmless.  The  court  will  assume,  In  ap- 
proaching the  discussion  of  this  proposition, 
that  the  learned  trial  jvidge  understood  that, 
if  the  case  was  one  of  circumstantial  evi- 
dence, It  was  his  duty  to  give  the  jury  in 
charge  the  law  upon  the  same.  This  rule  is 
so  universal  in  its  acceptation,  and  has  been 
so  repeatedly  announced  by  not  only  this 
court  but  the  courts  of  other  jiulsdlctions, 
that  It  would  be  a  useless  consummation  of 
time  and  space  to  enter  into  its  dlscussioo. 
It  is  equally  as  well  settled  that  a  case  is 
not  to  be  treated  as  a  case  of  circumstantial 
evidence  requiring  a  charge  upon  the  same 
where  some  of  the  material  Issues  incrim- 
inating and  inculpatory  rest  solely  upon  that 
kind  of  evidence.  The  distinction  between 
circumstantial  evidence  and  direct  evidence  is 
that  in  the  first  Instance  the  facts  apply  di- 


rectly to  the  factum  probandum,  while  cir- 
cumstantial evidence  is  proof  of  a  mlnw  fact, 
which,  by  indirection,  logically  and  rationally 
demonstrates  the  factum  probandum.  This 
Is  Illustrated  by  proof  of  recent  possession 
of  stolen  property.  In  such  a  case,  resting 
alone  upon  such  inculpatory  evidence,  the  eye 
of  no  witness  saw  the  thief  in  the  act  of  tak- 
ing the  property  stol^L  Bat  the  witness 
may  testify  directly  to  the  fact  of  seeing  the 
thief,  recently  after  the  crhne.  In  possession 
of  the  stolen  property,  and,  when  his  posses- 
sion was  challenged,  either  declined  to  ex- 
plain or  gave  an  explanation  which  was 
false,  from  which  circumstances  of  the  pos- 
session, directly  sworn  to,  and  circumstance* 
of  a  failure  to  explain  or  a  false  explanation, 
the  factum  of  the  taking  is  inferred  or  de- 
duced by  the  process  of  reasoning.  But 
what  constitutes  circumstantial  evidence  and 
what  constitutes  a  case  depending  solely  up- 
on circumstantial  evidence  are  two  different 
questions.  It  has  been  held  that  a  charge  on 
circumstantial  evidence  is  necessary  only 
when  the  case  rests  "solely"  and  "alone"  up- 
on circumstantial  evidence.  The  construc- 
tion of  the  word  "solely"  or  "alone"  has 
been  repeatedly  construed  hi  this  state  by 
every  court  of  last  resort,  and  the  decisions 
of  this  state  have  been  followed  with  ap- 
proval by  the  courts  of  other  jurisdictions. 
The  rule  is  this:  That  It  is  only  necessary 
where  the  main  fact,  or,  as  one  case  puts  It, 
"where  the  gravamen  of  the  offense,"  or,  as 
another  case  has  it,  "where  the  act  of  the 
crime,"  rests  solely  upon  circamstantial  evi- 
dence, that  then  it  becomes  a  case  known  as 
a  case  of  circumstantial  evidence  requiring 
a  charge  upon  that  In  the  Buntaln  Case, 
15  Tex.  App.  615,  Judge  White  used  the  fol- 
lowing language:  "If  a  court  were  required 
to  charge  the  law  of  circumstantial  evi- 
dence In  all  cases  where  reliance  was  had 
upon  circumstances  to  establish  any  particu- 
lar fact  then,  indeed,  there  would  be  but 
few,  if  any,  cases  in  which  such  a  charge 
would  not  be  required;  but  such  is  not  the 
rule.  A  charge  upon  circumstantial  evldoice 
is  only  required  when  the  evidence  of  the 
main  facts  essential  to  gruilt  is  purely  and 
enthrely  circumstantial."  In  the  Hanks  Case, 
66  S.  W.  922  (opinion  r^idered  by  this  court). 
In  reference  to  whether  or  not  positive  evi- 
dence of  uttering  a  forged  Instrument  where 
the  Indictment  was  for  the  forgery,  was  suf- 
ficientiy  dbrect  to  lift  the  case  out  of  the 
realm  of  circumstantial  evidence,  the  follow- 
ing language  was  used:  "We  are  aware  of 
the  rule,  and  we  adhere  to  the  same,  that 
when  the  main  fact  constituting  the  grava- 
men of  the  offense  Is  proved  by  direct  testi- 
mony, and  the  intent  m^ely  with  which  the 
act  was  done  is  proven  by  circumstantial 
evidence,  a  charge  on  circumstantial  evi- 
dence will  not  be  absolut^y  necessary." 
But  perhaps  the  best  case  In  point  Is  Jones 
V.  State,  34  Tex.  Or.  R.  4»2,  30  S.  W.  1(»8, 
31  S.  W.  664.    In  this  case  the  discussion  of 
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tbe  prlncli^es  applied  to  burglary  is  IhtoItccL 
For  fear  of  being  prolix,  but  in  order  that 
the  aame  may  be  made  dear,  we  quote  copi- 
ously from  that  case:  "Mr.  Starlcie,  In  bis 
woriE  on  E^vldence  (secti<ni  862),  says:  'The 
force  of  circumstantial  evidence  being  ex- 
clasive  In  its  nature,  and  the  mere  coinci- 
dence of  the  hyiwtheals  with  the  circumstan- 
ces being,  in  tbe  abstract,  insufficient,  un- 
less they  exclude  every  other  supposition,  it 
Is  eeaentlal  to  Inquire  with  the  most  scrupu- 
lous attention  what  oth»  hypotheses  there 
may  be  which  may  agree  wholly  or  partially 
with  the  facts  in  evidence.'  The  court  in 
Beavers'  Case,  said:  'We  can  conceive  of 
no  hypothesis  by  which,  in  the  order  of  nat- 
oral  causes  and  effects,  the  facts  proved 
can  be  explained  consistently  with  the  Inno- 
cence of  the  prisoner;  and  this  is  the  true 
test  of  circumstantial  evidence.  It  excludes 
all  reasonable  doubt  of  the  prisoner's  guilt.' 
58  Ind.  531,  537.  "But  this  principle  applies 
only  to  proof  of  the  act,  and  not  to  proof  of 
tbe  intent.  Accordingly,  in  a  case  of  bur- 
glary, an  instruction  which  contained  the 
following  sentence  was  properly  refused: 
'Where  a  criminal  intent  is  to  be  established 
by  circumstantial  evidence,  the  proof  ought 
to  be  not  only  consistent  with  tbe  defend- 
ant's guilt,  but  It  must  be  wholly  inconsist- 
ent with  any  other  rational  conclusion  than 
that  of  the  defendant's  guilt'  Tbe  court 
said:  This  rule  is  proper  when  the  act 
wtalcb  Is  claimed  to  be  criminal  is  sought  to 
be  established  by  circumstantial  testimony. 
But  when  the  act  Is  proved  by  direct  testi- 
mony, and  all  that  remains  to  be  found  Is 
tbe  Intent  which  accompanied  the  act,  and 
which  may  be  inferred  from  the  circumstan- 
ces accompanying  the  act,  then  this  princi- 
ple does  not  apply.' "  In  the  reversal  of  this 
case  upon  its  tacmet  appeal  this  court  said: 
'OIow,  while  it  Is  true  a  confession  to  the 
burglary  would  take  the  case  out  of  the  rule, 
yet  a  confession  to  theft  alone,  under  the 
circtimstances  of  this  case,  would  not  make 
the  charge  of  burglary  a  case  of  positive  evi- 
dence. The  possession  of  the  com  recently 
aft^  It  Is  stolen  would  only  be  a  circum- 
stance iMintlng  to  the  burglary,  for  the  com 
may  have  been  stolen,  and  yet  no  burglary 
have  been  committed."  See  Wooldrldge  v. 
State,  13  Tex.  App.  443,  44  Am.  Rep.  708; 
State  ▼.  Calder  (Mont)  58  Pac.  909;  Leeper 
▼.  State.  29  Tex.  App.  154,  15  S.  W.  411. 
Therefore  It  Is  clear  that  where  the  act  con- 
stituting tbe  main  essential  fact  of  a  crime 
is  testified  to  by  direct  evidence,  it  is  not  a 
case  of  circumstantial  evidence.  But  where 
the  main  fact  or  the  act  constituting  the 
crime  is  shown  by  indirection,  It  Is  a  case  of 
circumstantial  evidence,  although  the  Intent 
may  rest  upon  positive  proof.  What  is  the 
main  fact  or  the  act  of  a  crime  in  a  case  of 
burglary?  In  murder  it  is  the  fact  of  the 
homicide;  in  theft  It  is  the  act  of  the  taking; 
in  burglary  it  Is  not  the  intent  with  which 
It  Is  committed,— It  may  be  with  the  intent 


to  commit  tbe  crime  of  tbcft  robbery,  rape, 
murder,  or  any  other  felony.  The  main  es- 
sential fact  of  burglary  Is  the  breaking  and 
entering  of  the  bouse.  The  commission  of 
the  crime  intended  when  the  house  was  en- 
tered need  not  be  executed,  and  yet  the 
crime  is  complete.  Martin  v.  State,  1  Tex. 
App.  525.  In  this  case,  both  upon  this  trial 
and  upon  the  former  appeal,  no  human  eye 
saw,  nor  did  a  human  lip  testify  to,  tbe  ac- 
tual breaking  of  the  house  alleged  to  have 
been  burglarized.  That  it  was  broken  and 
entered  depends  solely  upon  Inferences  and 
deductions.  It  was  arrived  at  by  the  method 
of  exclusion.  True,  appellant  pleaded  guilty 
to  the  theft  of  the  corn;  but  what  was  the 
effect  of  his  plea?  It  was  merely  an  admis- 
sion of  all  the  facts  alleged  In  the  complaint 
and  information  charging  theft  "A  plea  of 
guilty,"  says  Mr.  Bishop,  "is  a  recognition 
of  whatever  Is  well  alleged  In  the  indict- 
ment" Crow  V.  State,  6  Tex.  334;  Doans  v. 
State,  30  Tex.  Or.  R.  468,  37  S.  W.  751. 
There  was  no  allegation  In  the  complaint 
and  information  charging  theft  alleging  the 
breaking  of  the  house;  and,  if  it  were  there, 
It  would  not  be  well  alleged,  and  a  confes- 
sion by  way  of  a  plea  of  guilty  to  the  theft 
would  not  evidence  tbe  fact  of  the  breaking 
of  the  house  alleged  to  have  been  burglar- 
ized. This  court  has  never  held  that  a  con- 
fession of  one  crime  was  direct  proof  and 
positive  evidence  of  the  commission  of  an- 
other. Such  a  contention  is  so  illogical  that 
the  statement  carries  with  it  its  own  refuta- 
tion. A  Judicial  confession  admitting  only 
the  necessary  allegations  of  the  charge, 
while  it  becomes  a  confession  that  is  conclu- 
sive against  appellant  in  tbe  case  in  which 
the  confession  is  Judicially  made,  could  only 
become  an  admission  of  those  facts  when 
they  become  a  material  Inquiry  In  another 
case  based  upon  another  charge,  tried  in  an- 
other forum.  It  is  thus  seen  that  the  prin- 
ciple laid  down  In  the  former  opinion  In  this 
case  is  not  only  well  settled,  not  only  in  ac- 
cordance with  uniform  precedent  but  re- 
sponds to  the  dictates  of  reason.  In  this 
case  the  only  question  that  needs  to  be  con- 
sidered is  whether  the  remarks  of  the  learn- 
ed trial  Judge  operate  to  appellant's  injury 
to  that  extent  that  It  will  be  necessary  to 
reverse  this  case.  We  have  the  right  to  as- 
sume that  the  trial  judge  thoroughly  under- 
stands his  Judicial  prorlnce,  as  distinguish- 
ed from  that  of  tbe  jury,  which,  in  a  felony 
case.  Is  not  only  a  component  but  a  neces- 
sary, part  of  the  court  over  which  be  pre- 
sides. We  assume  that  he  knew  he  was  for^ 
bidden  by  law  to  express  any  opinion  as  to 
tbe  weight  of  any  evidence  admitted  by  him. 
We  assume  that  be  knew  tbe  law  requires 
In  case  of  circumstantial  evidence  that  the 
jury  be  cautioned  by  a  charge  explaining  to 
them  the  rules  that  govern  a  case  where 
such  evidence  is  solely  relied  upon  to  demon- 
strate the  main  fact  of  the  crime  charged. 
Undoubtedly,  he  knew  that  any  remark  made 
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by  him  In  the  presence  of  the  jury  which 
had  a  tendency  to  prejudice  their  minds 
against  the  unsuccessful  party  will  aftord 
grounds  for  the  reversal  of  the  judgment 
In  this  case  the  learned  trial  judge  stated  to 
the  district  attorney  In  the  presence  and 
hearing  of  the  jury  that  he  did  not  consider 
this  a  case  of  circumstantial  eyldence.  Bill 
No.  7  shows  that  the  district  attorney  was 
asserting  that,  If  appellant  had  confessed 
his  guilt  on  the  charge  of  theft,  the  charge 
on  circumstantial  evidence  In  this  trial  for 
burglary  should  not  be  given,  and  that  the 
rules  of  circumstantial  evidence  should  not 
be  given  to  the  jury;  and  the  court  there- 
upon remarked,  in  the  presence  and  hearing 
of  the  jury:  "I  agree  with  you  in  your  con- 
tention; but  yon  know  the  court  has  ruled 
different  In  this  case,  and  I  cannot  say 
whether  I  will  charge  on  circumstantial  evi- 
dence." T*ls  remark  of  the  judge,  in  con- 
nection with  the  above-quoted  excerpts  of 
the  speech  made  by  the  district  attorney, 
presents  this  proposition:  Can  a  court 
charge  a  necessary  phase  of  the  law,  and 
then,  by  an  indorsement  verbally.  In  the 
presence  and  hearing  of  the  Jury,  of  a  con- 
tention by  the  district  attorney  that  such  Is 
not  the  law,  indicate  to  the  jury  how  he,  as 
an  individual,  deems  the  evidence  should  be 
weighed  and  tested?  We  think  not  We  are 
forced  to  assume  that  the  judge  knew  that 
the  effect  of  his  utterance  was  to  indicate  to 
the  Jury  that  be  gave  this  charge  reluctant- 
ly; that  he  did  It  in  deference  to  the  opin- 
ion of  this  court;  that  he  was  driven  to  It 
unwillingly;  and  that  his  Idea  of  the  case, 
which  caused  its  reversal  In  the  former  trial, 
was  still  correct  regardless  of  the  opinion 
of  this  court  and  the  precedents  cited.  Of 
course,  no  such  presumption  of  the  knowl- 
edge of  the  law  applies  to  this  district  attor- 
ney. The  other  remarks  of  the  district  at- 
torney were  made  in  the  presence  and  hear- 
ing of  the  trial  court  His  conduct  in  per- 
mitting them  to  be  made  in  the  presence  and 
hearing  of  the  jury  without  reprimand  indi- 
cates that  he  acquiesced  and  Indorsed  the 
sama  This  court  is  forced  to  assume  that 
the  trial  Judge  recognized  their  Impropriety. 
The  only  question,  so  far  as  the  appellant  Is 
concerned,  for  us  to  pass  upon,  la  whether 
or  not  the  same  injured  his  rights.  We 
deem  a  mere  statement  of  them  Is  sufficient 
We  cannot  conscientiously  permit  a  verdict 
to  stand  under  the  circumstances  disclosed 
by  this  record. 

In  concluding  a  disagreeable  subject  we 
cannot  refrain  from  quoting  an  admirable 
homily,  which  was  uttered  by  a  great  Judge. 
He  says:  "Government  consists  of  fallible 
men,  who  do  not  always  know  their  duty; 
and  parties  may  lose  some  of  their  rights  If 
they  do  not  aid  public  officers  by  notifying 
them  of  their  views,  and  urging  them;  and 
questions  of  jurisdiction  are  very  often  as 
difficult  to  decide  as  any  other.  It  is  an  es- 
sential element  of  judicial  authority  that  it 


mnst  be  the  judge  of  Its  own  jurisdiction, 
and  I  do  not  know  that  this  rule  is  peculiarly 
applicable  to  the  higher  courts.  The  lowest 
must  act  upon  It  subject  to  the  higher  so- 
cial law  that  Is  involved  in  official  subordina- 
tion. Often  the  question  may  be  erroneously 
decided.  Often  such,  decisions  may  result  in 
great  Injury  to  the  citizen,  and  a  man  of 
well-trained  mind  will  think  It  no  great 
hardship  to  submit  to  authority,  even  in  er- 
ror." And  again,  In  referring  to  the  respect 
that  should  be  given  to  those  in  authority, 
be  says:  "He  that  rejects  this  principle 
ftom  his  moral  code,  or  gives  it  a  low  place 
there,  can  hardly  be  an  orderly  dtlxen.  bnt 
must  be  dangerous  to  the  puMtc  peace  and 
progress  In  proportion  as  he  is  otherwise  in- 
telligent Influential,  and  active."  We  think 
that  the  above  properly  disposes  of  this  case. 
However,  before  concluding,  it  is  perhaps 
our  duty  to  dispose  of  a  question  presented 
In  the  motion  for  new  trial.  In  his  motion 
for  new  trial  appellant  attaches  a  report 
made  by  the  grand  jury  of  Clay  county.  In 
reference  to  the  enforcement  of  criminal  law 
In  that  county  and  In  the  state;  he  contend- 
ing that  the  report  being  read  before  the 
trial  of  this  case,  and  being  received  by  the 
trial  judge,  was  such  as  necessarily  preju- 
diced the  jury  that  tried  this  appellant,  and 
that  they  therefore  for  that  reason  were  un- 
fair and  impartial.  The  fact  that  a  single 
juror  was  Influenced  by  this  report  Is  not 
shown.  In  any  event  this  comes  too  late  In 
motion  for  new  trial.  It  Is  properly  a  plea 
that  should  be  made  In  limine,  as  has  been 
specifically  held  by  this  court  It  cannot 
therefore,  be  considered.  Fnrlow  r.  State 
(Tex.  Cr.  App.)  61  S.  W.  938;  Hannaman  ▼. 
Same  (Tex.  Cr.  App.)  33  S.  W.  538;  Caldwell 
T.  Same,  12  Tex.  App.  302;  Perry  v.  Same 
fTex.  Cr.  App.)  45  S.  W.  687. 

The  Judgmmt  is  reversed,  and  tlie  cause 
remanded. 


RUTHERFORD  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
6,  1902.) 

HOMICIDB— HVIDBNCB  —  DBrBNDANT'S  CRAR- 
ACTER  FOR  TRUTH  AND  VBRACITT— ADMIS- 
SIBILITY—IMPROPBR  ARGUMENT  OF  PROS- 
KCUTINO  ATTORNEY  —  MATTERS  ODTSIDH 
THE  RECORD-INSTRUCTIONS  TO  DISRBOARD. 

1.  Wberek  in  a  proBecntion  for  murdM',  de- 
fendant's character  for  truth  and  veracity  was 
not  in  issue,  save  that  he  was  a  witness  in 
his  own  behalf,  and  there  was  conflict  be- 
tween his  testimony  and  that  of  other  wit- 
nesses, he  cannot  prove  his  good  character  for 
truth  and  veracity, 

2.  In  a  prosecution  for  morder,  a  person 
whose  name  appeared  indorsed  on  the  back  of 
the  indictment  was  called  as  a  witness  by  the 
state  and  sworn,  but  was  not  placed  on  the 
stand.  Defendant  testified  that  lie  was  not 
expecting  deceased  to  come  to  the  place  where 
the  killing  occurred,  bnt  came  upon  him  unex- 
pectedly, and  there  was  no  evidence  of  a  con- 
spiracy between  defendant  and  the  witness  to 
induce  deceased  to  go  to  the  place  of  killing 
Held  error  tor  the  district  attorney  to  state  in 
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his  dosing  argument  that  there  was  such  a 
conspiracy,  which  could  have  been  proven  by 
the  witness;  that  he  knew  what  he  was  talk- 
ing about;  and  that  the  reason  he  did  not  put 
the  witness  on  the  stand  was  that  if  she  de- 
ceived him  he  could  not  contradict  her. 

Appeal  from  district  court,  FrankUn  coun- 
ty:   P.  A.  Turner,  Special  Judge. 

0»ler  Rutherford  was  conylcted  of  mur- 
der In  the  second  degree,  and  be  appeals. 
Rerersed. 

Glass,  Estes  &  King,  for  appellant.  R.  D. 
Hart,  Dlst  Atty.,  and  Robt.  A.  John,  Aast. 
Atty.  Gen.,  for  the  State. 

ECEXDER80N,  J.  Appellant  was  couTlct- 
ed  of  morder  in  the  second  degree,  and  his 
punlsbment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  five  years. 

Apii^ant  offered  to  prove  tbat  his  gen- 
eral reputation  for  truth  and  veracity  in  tbe 
conimnnlty  where  be  lived  was  good,  be  be- 
ing a  witness  on  bis  own  behalf  in  the  case; 
and  tbe  biU  refers  to  the  statement  of  facts 
as  to  what  his  testimony  was.  The  state 
objected  to  tbe  testimony  because  defend- 
ant's character  for  truth  and  veracity  was 
not  in  issna  I%e  bill  does  not  show  bow 
appellant's  character  for  truth  and  veracity 
was  In  issue,  save  tbat  he  was  a  witness 
on  bis  own  behalf;  and  a  reference  to  the 
statement  of  facta.  If  we  Incorporate  that  in 
tbe  bill,  does  not  show  a  legal  reason  why 
be  was  authorized  to  prove  bis  good  charac- 
ter for  truth  and  yeraclty.  Where  a  witness 
has  been  impeached  by  showing  that  tbe 
witness  made  statements  contradictory  to 
those  testified  by  him  on  tbe  trial,  proof  of 
good  character  Is  authorized.  Burrell  t. 
State,  18  Tex.  718;  Dixon  t.  State,  IS  Toe. 
A.pp.  271.  But  It  is  not  the  law  in  tbia 
rtate  that,  where  there  Is  a  conflict  between 
tbe  testimony  of  the  witness  and  other  wit- 
nesses, this  would  authorize  proof  of  charac- 
ter for  truth  and  veracity.  Harris  v.  State 
(Tex.  Cr.  App.)  46  S.  W.  714;  McGrath  v. 
State,  35  Tex.  Cr.  R.  418,  84  S.  W.  127,  041. 
This  rule  has  only  been  extended  where  tbe 
witness  was  a  stranger  at  the  place  of  tbe 
trial.     FhlUips  v.  State,  19  Tex.  App.  168. 

Appellant  also  complains  of  the  action  of 
the  court  permitting  the  district  attorney,  in 
his  closing  argument,  to  go  outside  tbe  rec- 
ord, and  in  refusing  the  special  Instructions 
requested  by  appellant  to  tbe  Jury  expunging 
said  remarks  from  the  consideration  of  the 
jury.  Tbe  bills  of  exceptions  presenting  this 
matter  are  as  follows:  "Upon  the  trial,  Fhe- 
by  Wade  (a  colored  woman),  whose  name 
appeared  Indorsed  on  tbe  back  of  the  bill  of 
Indictment,  was  called  as  a  witness  by  tbe 
state,  and  sworn,  and  put  under  the  rule  with 
tbe  otber  witnesses;  but  she  was  not  placed 
on  tbe  stand  by  either  party,  and  she  did 
not  testify  In  tbe  case.  The  evidence  show- 
ed tbat  deceased,  George  Connor,  was  killed 
In  defendant's  cotton  patch,  about  150  yards 
teck  of  defendant's  house;    and  there  was 


proof  tending  to  sbow  that  deceased  was 
going  to  see  defendant's  wife  at  the  time 
be  was  killed.  Defendant  bad  testified  tbat 
be  was  not  expecting  deceased  to  come  up 
into  tbe  cotton  patch,  and  he  came  upon  him 
unexpectedly.  Tbe  district  attorney,  in  clos- 
ing tbe  argument  for  the  state,  stated  to  tbe 
Jury,  In  bis  comment  on  the  defendant's  tes- 
timony that  he  did  not  expect  deceased  to 
come  into  bis  cotton  patch,  as  follows:  'Gen- 
tlemen of  the  Jury,  there  was  an  agreement 
and  conspiracy  between  defendant  and  Pheby 
Wade  to  get  deceased,  Geo.  Connor,  to  go  up 
Into  the  defendant's  field,  making  him  be- 
lieve defendant's  wife  would  meet  blm  there; 
but  defendant's  wife  did  not  know  anything 
abont  it  It  was  a  plan  agreed  on  between 
Pheby  Wade  and  defendant  to  get  deceased 
up  into  the  field,  so  defendant  could  kill  him. 
If  that  was  not  so,  defendant  could  have 
placed  Pheby  Wade  on  tbe  witness  stand, 
and  proved  that  it  was  not  so.  But  defend- 
ant's lawyers  dared  not  place  her  on  tbe 
stand.  I  know  what  1  am  talking  about 
If  I  had  put  her  up  as  my  witness,  and  she 
had  testified  In  favor  of  defendant  I  could 
not  have  Introduced  another  witness  and 
prove  what  she  had  told  before.  That  Is  tbe 
reason  1  did  not  put  her  on  the  stand.  The 
fact  Is,  old  Pheby  wanted  to  get  deceased 
up  into  tbe  field,  with  the  understanding 
with  the  defendant  that  he  would  be  there 
and  kill  blm.  He  was  killed  because  be 
went  to  see  Pheby,  and  not  because  he  was 
going  to  see  defendant's  wife;  and  tbe  de- 
fendant's lawyers  know  tbat  Is  so.  That  la 
the  reason  they  did  not  put  bae  on  tbe  wit- 
ness stand.  If  they  had  put  her  up,  you 
would  have  heard  something  drop.'  To  tbe 
above  statements  tbe  defendant  by  counsel, 
objected,  because  they  were  unsupported  by 
tbe  evidence  and  not  true.  The  court  told 
tbe  district  attorney  to  keep  within  tbe  rec- 
ord, but  did  not  instruct  or  admonish  tbe 
jury  to  disregard  the  above  statement  or 
say  anything  at  all  to  tbe  jury  about  It" 
Tbe  third  bill  shows:  "That  the  district  at- 
torney, in  closing  the  argument  for  the  state, 
told  the  jury  that  tbe  defendant  got  Pheby 
Wade  to  send  her  boy,  Wiley  Wade,  and  her 
girl,  Lula  Wade,  up  to  Jno.  Russell's  house, 
to  get  deceased,  Geo.  Connor,  to  come  up  to 
her  bouse,  about  250  yards  from  Jno.  Rus- 
sell's, and  at  the  same  time  bad  an  under- 
standing with  Pheby  Wade  tbat  she  was 
to  send  deceased  up  into  the  defendant's 
cotton  patch,  where  he  would  be  concealed, 
and  that  he  (defendant)  would  then  kill  him. 
To  which  statement  defendant  objected  and 
excepted  at  the  time,  because  there  was  no 
evidence  of  such  an  agreement  Tbe  court 
did  not,  orally  or  otherwise.  Instruct  or  ad- 
monish the  jury  to  disregard  such  state- 
ments." Neither  in  the  bills  nor  in  the 
statement  of  facts  was  there  any  evidence 
of  a  conspiracy  between  defendant  and  Phe- 
by Wade  to  entice  deceased  to  go  into  the 
field  of  defendant,  where  he  might  lay  >' 
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wait  and  kill  him.  The  evidence  Introduced 
by  appellant  negatives  thla  proposition.  The 
able  district  attorney  (usually  so  fair),  how- 
evM*,  seems  to  have  forgotton  himself  In  this 
Instance,  and  have  traveled  out  of  the  record, 
and  to  have,  in  effect,  told  the  Jury  that  he 
knew  there  was  such  a  conspiracy,  and  that 
that  was  the  reason  why  the  defense  did 
not  put  the  witness  Pheby  Wade  on  the 
stand,  and,  as  an  excuse  for  his  own  failure 
to  do  so,  alleged,  if  she  had  deceived  him, 
that  he  could  not  contradict  her.  We  have 
carefully  considered  the  record,  and  do  not 
believe  that  the  argument  of  the  district  at- 
torney was  a  fair  deduction  from  anything 
in  the  evidence;  and  he  was  not  authorized 
to  assert,  as  was  done,  that  the  witness  would 
have  proved  such  a  conspiracy,  and  that  be 
knew  what  be  was  talking  about.  It  has 
been  held  that  It  Is  Improper  for  counsel 
for  the  prosecution  In  the  concluding  argu- 
ment to  state  that,  had  a  certain  witness  been 
examined  in  the  case,  she  would  have  tes- 
tified to  certain  facts.  Greene  v.  State,  17 
Tex.  App.  395;  Nalley  v.  State,  28  Tex.  App. 
387,  13  S.  W.  670.  It  has  also  been  held 
that  it  is  improper  for  the  prosecutor.  In 
addressing  the  Jury,  to  state  to  them  that 
the  brother  of  the  absent  witness  told  him 
that,  if  present,  he  would  testify  against 
def^dant.  lianbach  v.  State,  12  Tex.  App. 
S83.  It  would  have  been  very  material  evl- 
'dence  for  the  state  to  have  proven  such  con- 
spiracy; but  we  do  not  believe  it  was  com- 
petent for  the  district  attorney,  at  was  done, 
to  assert  that  such  a  conspiracy  could  have 
been  proven  by  a  witness  who  was  not 
placed  on  the  stand,  and  that  he  knew  what 
he  was  talking  about.  As  stated  before,  the 
■<onrt  refused  to  give  the  requested  Instruc- 
tions on  the  subject;  and  for  the  error  In 
permitting  this  argument  and  In  refusing  to 
Instruct  the  jury  to  disregard  the  same,  this 
case  must  be  reversed. 

It  Is  not  necessary  to  consider  the  objec- 
tions to  the  charge  of  the  court,  the  same 
being  too  general.  Besides,  we  have  examin- 
ed the  charge,  and,  in  our  opinion,  it  is  an 
admirable  exposition  of  the  law  applicable 
to  the  facts  proven. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


MOORE  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

&,  1902.) 

CRIMINAL.     LAW— APPBAIi— BIIiL     OF     BXCSP- 
TIONS— ABSBNCB— EFFBCT. 

In  the  absence  of  a  bill  of  exceptions  or 
statement  of  facts  in  the  record,  objections  to 
the  charge  of  the  court  in  regard  to  omis- 
sions will  not  be  considered  on  appeal. 

Appeal  from  district  court,  Dallas  county; 
Chas.  F.  Clint,  Judge. 

Will  Moore,  alias  Robert  Shaw,  was  con- 
victed of  horse  thefti  and  he  appeals.  Af- 
firmed. 


Robt.  A.  John,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  3.  Appellant  was  con- 
victed of  horse  theft,  and  his  punishment  as- 
sessed at  confinement  In  the  penitentiary  for 
a  term  of  five  years.  The  record  is  before 
us  without  bill  of  exceptions  or  statement 
of  facts.  His  criticiBm  of  the  charge  of  the 
court  in  regard  to  omissions  cannot  be  con- 
sidered In  the  absence  of  the  testimony.  As 
the  transcript  is  before  us,  there  Is  no  error. 

The  Judgment  is  affirmed. 


GOOD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
6,   1902.) 

CRIMINAL  LAW— DBITBRMINATION  OF  PlOf  AL- 

TY— IMPROPER  METHOD— STATHl. 

MBNT  OF  FACTS— LOSS. 

1.  Where  a  statement  of  facts  is  agreed  to 
and  approved  by  the  trial  judge  and  filed,  and 
afterwards  lost,  as  shown  by  affidavit,  its 
loss  is  not  ground  for  reversal,  the  proper  prac- 
tice being  to  substitute  the  lost  record  under 
the  statute. 

2.  Where  it  appears  that  the  Jurors  agreed 
to  add  together  the  various  fines  they  were  in 
favor  of  imposing  on  defendant,  and  divide 
the  same  by  6,  and  that  the  result  should  be 
the  amount  of  fine  they  would  assess  against 
him,  and  that  this  was  done,  judgment  will  be 
reversed. 

Appeal  from  Tarrant  county  court;  M.  B. 
Harris,  Judge. 

C.  W.  Good  was  convicted  of  crime,  and 
appeals.    Reversed. 

CtmimingB  &  Baskln,  for  appellant  Robt 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  adultery,  and  his  punishment  as- 
sessed at  a  fine  of  $100. 

There  is  an  affidavit  in  the  record  account- 
ing for  the  absence  of  the  statement  of  facts. 
It  shows  the  statement  of  facts  was  agreed 
to  by  counsel,  approved  by  the  Judge,  and 
filed,  but  has  been  since  lost  This  would 
not  constitute  cause  for  reversal.  It  would 
be  necessary  to  substitute  the  lost  record  un- 
der our  statute.  There  is  also  appended  to 
the  motion  for  new  trial  the  affidavit  of  two 
Jurors,  McDonald  and  Dwlght  stating  that 
the  Jury,  in  assessing  the  punishment,  deter- 
mined the  verdict  in  the  following  manner, 
to  wit:  "The  Jury  agreed  to  add  the  total 
amoimt  of  punishment  that  they  were  In 
favor  of  giving  defendant  together,  and  di- 
vide the  same  by  six;  and  agreed  that  the 
same  should  be  the  amount  of  punishment 
they  should  assess  against  the  defendant 
which  was  accordingly  done,  and  the  same 
was  assessed  in  said  manner."  This  char- 
acter of  verdict  Is  prohibited  by  the  statute. 
This  was  not  controverted  by  the  state.  Pm- 
this  enxw,  the  Judgment  Is  reversed  and  the 
cause  remanded. 
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BOWLES   ▼.   STATBJ. 

<Gonrt  of  Ctimiual  Appeals  of  Texas.    March 

6,  1002.) 

HOHICIDS-SELF-DBFBNSB— RErniE!A.T-6UB- 
SEQUBNT  KETTCRN  TO  ATTACK. 

While  a  party  attacked  la  not  bound  to 
retreat,  yet  if  he  does  actually  retreat  the 
law  of  adf-defenae  will  not  permit  him  to  arm 
liima^f  and  retnm  to  the  attack. 

Appeal  from  district  court,  Grayson  county; 
Bice  Mazey,  Judge. 

J.  B.  Bowles  was  convicted  of  manslaugta- 
ttf,  and  appeals.    Affirmed. 

Robt.  A.  John,  Asat  Atty.  Oen.,  (or  the 
State. 

HBNDEBSON,  J.  Appellant  was  conyict- 
ed  of  manslaagbter,  and  liis  punishment  waa 
aaseased  at  confinement  in  the  penitentiary 
for  a  term  of  five  years.  The  only  gnestlon 
made  by  appellant  is  as  to  the  charge  of  the 
court  on  s^-defense.  He  Inaists  that  the 
same  is  a  charge  on  the  weight  of  testimony. 
Paragraph  12  of  the  charge  is  a  correct  defi- 
nition of  the  doctrine  of  self-defense.  Para- 
graph 13  ia  a  charge  explanatory  of  the  doc- 
trine of  retreat,  and  simply  instracta  the 
jury  that,  wlille  a  party  attacked  Is  not 
boond  to  retreat,  yet  if  he  does  actually  re- 
treat from  the  place  of  the  difficulty  to  a 
place  of  safety,  then  he  la  bot  authorized  to 
arm  himself  and  return  to  the  attack.  This 
is  correct  Paragraph  14;  in  onr  opinion,  is 
a  proper  application  of  the  law  to  the  facts 
of  this  particular  case,  and  ia  not  upon  the 
welgbt  of  testimony.  We  have  examined  the 
record  carefully,  and,  in  our  opinion,  the  tes- 
timony fully  supports  the  verdict. 

The  judgmOit  is  affirmed. 


MOSELY  V.  STATE. 

<aDart  of  CrimiDal  Appeals  of  Texas.     March 

6,  1902.) 

H01^C^>■—]EVIDBNCE^— TRACKS— IDKNTITT 

—OMNION— ADMISSIBILITY— ACCOM- 

PLICB— SUBMISSION  TO  JURY. 

L  Where  a  witness  on  a  trial  for  a  murder 
had  made  no  measurement  or  comparison  of 
the  tracks  found  near  the  killing  with  those 
of  the  accused,  bnt  bad  merely  seen  such 
traek^  and  the  foot  of  the  accused  at  the 
trial,  ft  was  error  to  permit  him  to  testify  that, 
in  Us  opinion,  defendant's  foot  was  of  a  sise 
to  hare  made  the  tracks. 

2.  In  a  prosecution  for  murder,  the  only  wit- 
ness present  at  the  Idlling,  and  who  was  in 
jail  as  a  witness,  but  not  as  a  defendant,  told 
the  defendant  where  the  deceased,  who  had 
fled  from  defendant,  was  concealed,  made  no 
effort  to  prevent  the  killing,  and  concealed  the 
fact  of  it  nntil  arrested  and  taken  before  a 
justice.  He  denied  his  presence  at  the  kill- 
ing to  defendant's  attorney,  claiming  to  have 
done  so  under  threats  from  the  father  of  de- 
-ceaaed.  UeU,  that  the  facts  were  sufficient  to 
raise  the  issue  as  to  whether  or  not  the  wit- 
ness was  an  accomplice,  which  should  have 
been  anbmitted  to  the  Jury. 

Appeal  from  district  court  Anderson  conn- 
ty;  John  Xonng  Goocb,  Judge. 


Albert  Mosely  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Severs- 
ed. 

A.  G.  Greenwood,  f<Nr  appellant  Mann 
Trice  and  Robt  A.  John,  Asst  Atty.  Gen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  omvlct- 
ed  of  murder  In  the  second  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  10  years. 

On  the  trial  the  state  introdnced  as  a  wit' 
ness  W.  P.  McMeans.  "This  witness  was 
permitted  to  testify  that  on  the  day  the  ex- 
amining trial  was  held  witnesn  saw  defend- 
ant in  the  examining  trial,  and.  In  his  Judg- 
ment defendant's  foot  was  of  the  size  to 
have  made  the  track  he  saw  at  the  end  of 
the  cane  patch  at  Iiouls  Swanson's  home; 
to  which  defendant  objected  (1)  because  it 
was  a  mere  opinion  of  the  witness;  and  (2) 
because  an  expert  opinion,  were  it  admissi- 
ble at  all,  would  be  admissible  in  a  case 
where  the  witness  had  measured  the  track, 
and  then  actually  measured  the  foot  of  de- 
fendant" Appellant  to  support  his  conten- 
tion, cites  us  to  Grant  v.  State  (Tex.  Cr. 
App.)  58  S.  W.  1026.  An  examination  of  this 
case  indicates  that  before  a  witness  Is  com- 
petent to  give  an  opinion  there  must  be  some 
measurement  or  sndi  comparison  between 
the  tracks  found  at  the  place  of  the  crime 
and  the  foot  or  track  of  defendant  On  the 
other  hand,  the  assistant  attorney  general  re- 
fers us  to  Weaver  v.  State  (Tex.  Cr.  App.) 
66  S.  W.  S34;  Haines  v.  State  (decided  at  the 
present  term)  66  S.  W.  847.  In  Weaver's 
Case  Sheriff  Bell  in  shown  to  have  made 
a  measurement  of  the  tracks,  and  In  Baines' 
Case  the  witness  had  measured  the  tracks 
leading  from  near  the  place  of  the  shooting 
to  the  branch  or  gully,  but  did  not  measure 
the  trades  between  the  gully  and  the  res- 
idence of  the  accused.  He  testified  that  they 
were  similar  to  the  tracks  near  the  gully, 
and  he  also  saw  defendant's  tracks  as  he 
came  from  his  house  to  that  of  witness,  and 
as  he  returned  from  there  back  to  his  home; 
and  he  testified  as  to  the  identity  of  appel- 
lant's tracks  along  the  route  between  ap- 
pellant's home  and  the  home  of  witness, 
near  where  appellant  told  him  he  had  shot 
at  a  rabbit  and  where  he  found  some  wad- 
ding. We  held  in  that  case  that  the  tracks 
were  sufficiently  identified  as  those  of  the 
accused.  In  this  case  there  Is  no  suggestion 
of  any  measurement  or  comparison  of  the 
tracks  found  near  the  place  of  the  homicide 
with  those  of  the  accused.  The  witness  had 
seen  the  tracks  near  the  place  of  the  homi- 
cide, and  then  saw  the  foot  of  the  accused 
at  the  trial,  and  from  this  merely  he  was 
permitted  to  state  his  (pinion  as  to  the  iden- 
tity of  the  tracks.  We  do  not  believe  this 
should  have  been  permitted. 

Appellant's  counsel  complains  of  the 
court's  refusal  to  glTe  a  charge  on  accom- 


Digitized  by  VjOOQIC 


104 


67  SOUTHWSSTBBM  BBFORTBB. 


CFez. 


pllce  testimony,  in  connection  with  the  evi- 
dence of  De  Vaughan,  the  principal  state's 
witness.  In  this  case  the  homicide  Is  shown 
to  hare  been  committed  on  Sunday  morning, 
at  the  house  of  deceased,  Swanson.  The 
parents  had  gone  to  church,  leaving  their 
son,  a  boy  about  14  or  16  years  old,  with 
defendant,  a  boy  about  the  same  age.  They 
had  been  gone  some  time,  when  Deal  De 
Vaughan,  who  was  abont  14  years  of  age, 
came  to  the  house.  This  witness  was  the 
principal  witness  for  the  prosecution,  being 
the  only  person  present  He  states  sub- 
stantial^ that  he  was  on  the  oatside  of  the 
hoiise.  After  he  had  been  there  a  little 
while  he  heard  a  rumbling  noise  on  the  in- 
side. Directly  he  saw  deceased  come  run- 
ning out  naked,  and  passed  by  witness,  and 
defendant  came  out  after  him  with  a  gun 
in  his  hand,  and  asked  witness  where  Eld 
Swanson  was.  Witness  told  defendant  Ed 
was  in  the  cane  patch.  Defendant  then 
went  down  to  the  end  of  the  cane  row,  lid 
being  about  GO  yards  from  him,  and  shot 
him.  At  the  time  the  gun  fired  Ed  was  on 
his  knees.  Witness  said  to  defendant,  "Now 
you  have  shot  Ed,  and  I  am  going  to  tell  it;" 
and  defendant  said.  "You  had  better  not," 
and  started  towards  witness;  and  witness 
ran  off  towards  the  big  gate,  and  ran  on 
until  he  got  beyond  tiie  big  gate.  This  wit- 
ness also  admitted  that  he  told  Greenwood, 
attorney  for  appellant,  in  the  presence  of  the 
shenif  and  others,  that  he  was  not  present 
when  Ed  Swanson  was  killed;  that  Louis 
Swanson,  who  arrested  him  and  brought 
him  before  Justice  HcMeans,  had  told  him 
that  if  he  did  not  teU  McMeans  that  Albert 
did  it,  and  lay  it  all  on  Albert,  Greenwood 
would  put  the  killing  of  deceased  on  witness, 
nnd  break  his  neck.  Witness  stated  his 
reason  for  doing  all  this  was  because  four 
of  the  prisoners  in  Jail  had  told  him,  if  he 
did  not  make  this  statement,  they  would 
whip  him;  that  he  testified  substantially  to 
the  same  facts  on  the  former  trial  of  this 
case,  and  before  Justice  McMeans,  that  he 
now  testified  to;  but  on  the  former  trial  he 
denied  having  made  this  statement  to  Green- 
wood. Witness  was  put  In  Jail  after  he  tes- 
tified before  Justice  McMeans,  and  was  kept 
there  until  after  the  former  trial  of  this 
case,  and  after  the  new  trial  was  granted, 
and  after  defendant  had  been  released  on 
bail.  Witness  was  in  Jail  as  a  witness,  and 
not  as  a  defendant  It  occurs  to  us  that 
this  witness  clearly  comes  under  the  rule 
requiring  a  charge  on  accomplice  testimony. 
True,  according  to  the  evidence,  he  was  not 
necessarily  an  accomplice,  and  it  would  be 
comi>etent  for  the  Jury,  under  a  proper 
charge,  to  determine  that  he  was  not  an  ac- 
complice, and  so  predicate  their  verdict  on 
his  testimony  alone.  Bat  the  issue  as  to 
whether  or  not  he  was  an  accomplice  should 
have  been  submitted  to  the  Jury  in  the 
charge,  so  that  they  might  have  determined 
this  matter.    Barrara  t.  State,  42  Tex.  260; 


WllUamson  t.  State,  37  Tex.  Cr.  R.  437,  35  8. 
W.  992;  and  other  authorities  collated  in 
White's  Ann.  Code  Or.  Proc.  S  993.  It  is 
true  that  mere  concealment  of  a  crime  does 
not  constitute  one  an  accomplice,  nor  does 
the  fact  that  when  a  crime  is  committed 
the  witness  falls  to  interfere  to  prevent 
It  constitute  him  an  accomplice.  But  bve, 
it  occurs  to  us,  we  have  more  than  this. 
The  witness  not  only  failed  to  interfere  at 
the  time  of  the  commission  of  the  crime, 
which  may  have  been  Justified  by  his  fear  of 
appellant  but  he  concealed  the  same  after 
he  was  away  from  appellant  Furthermore, 
be  aided  in  the  commission  by  telling  de- 
fendant where  deceased  was  concealed.  Nor 
did  he  tell  about  it  until  after  he  was  ar- 
rested and  carried  to  the  Justice  by  the 
father  of  deceased.  He  is  also  shown  to 
have  denied  his  presence  at  the  scene  of 
the  killing  to  the  attmney  of  appellant  and 
to  have  stated  to  him  that  he  told  what  he 
did  because  deceased's  father  had  threaten- 
ed him.  He  seems  also  to  have  been  ar- 
rested and  carried  before  the  magistrate,  evi- 
dently accused  of  the  crime.  Notwithstand- 
ing all  these  circumstances,  as  stated  before, 
be  may  not  be  an  accomplice;  but  stiU  these 
facts  are  suflSdent  to  raise  the  Issue  as  to 
whether  or  not  he  was  an  accomplice,  and 
this  question  should  have  been  submitted  to 
the  Jury. 

For  the  errors  discussed  the  Judgment  is 
reversed,  and  the  cause  remanded. 


HUGHES  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 
5,  1902.) 

CRIMINAL  LAW— PRESUMPTION  OP  INNOCENCB 
—CHARGE— SUFPICIBNCY— MISCON- 
DUCT   OP   JURY. 

1.  A  diarge  that  the  defendant  is  presumed 
by  the  law  to  be  innocent,  until  his  guilt  is  es- 
tablished by  legal  evidence  beyond  a  reasona- 
ble doubt,  and  if  the  jury  had  a  reasonable 
doubt  that  they  should  acqnit  defendant  is  not 
objectionable  as  depriving  defendant  of  a  riRht 
to  liave  the  jury  know  that  he  was  in  fact  as 
well  as  in  law  presumed  to  be  innocent  until 
his  guilt  was  so  established. 

2.  Discnssion  by  a  jury,  after  having  agreed 
that  the  defendant  was  grullty  of  murder,  but 
before  fixing  his  punishment,  of  a  former  ver- 
dict ag:ainst  defendant  in  the  same  case,  iu 
which  it  was  agreed  that  the  same  punish- 
ment should  not  be  again  fixed.  Is  misconduct 
requiring  a  reversal. 

Appeal  from  district  court.  Denton  county; 
D.  E.  Barrett  Judge. 

Nathan  A.  Hughes  was  convicted  of  mur^ 
der  in  the  second  degree,  and  he  appeals. 
Reversed. 

Owsley  &  Ragsdale  and  A.  I.  Hudson,  for 
appellant  P.  Mounts,  Co.  Atty.,  and  Robt 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.    Appellant  was  convicted  ot 

murder  in  the  second  degree,  and  his  punlsh- 
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ment  aaaeistseA  at  21  yean'  conflnement  In 
the  penitentiary. 

In  the  view  we  take  of  this  case,  it  ia 
only  necessary  to  pass  upon  a  few  of  appel- 
lant's assignments  of  error.  Appellant  In- 
sists that  the  court  erred.  In  the  sixteenth 
paragraph  of  his  charge,  In  charging  the  Jury 
as  foUows:  "The  defendant  is  presumed  by 
the  law  to  be  Innocent  until  his  gnllt  Is  es- 
tablished by  legal  evidence  beyond  a  reason- 
able doubt,  and  If  you  have  a  reasonable 
doubt  as  to  his  gnllt  you  will  acquit  him." 
His  -objections  are  that  the  same  deprived 
him  of  the  right  to  have  the  Jury  know  that 
be  was  In  fact,  as  well  as  in  law,  presumed 
to  be  Innocent  ontil  his  guilt  was  established 
by  legal  evidence  to  the  satisfaction  of  the 
Jury  beyond  a  reasonable  donbt  Tbere  Is 
no  merit  in  this  contention.  The  law  author- 
izing  and  requiring  the  court  to  charge  this 
is  a  statute  of  tbls  state,  and  is  as  binding 
upon  the  court  as  any  otber  law  passed  by 
the  I^Elslatare. 

Appellant  complains  of  the  seventeenth 
paragraph  of  the  charge,  which  reads  as  fol- 
lows: "You  are  tbe  exclusive  Judges  of  tbe 
wdgbt  of  tbe  evidence  and  of  the  credibility 
of  the  witnesses."  It  is  complained  that  the 
conrt  erred  In  omitting  this  phrase  from  the 
charge,  to  wit,  "and  of  the  facts  proved." 
We  wotdd  suggest  that  it  would  be  better  to 
follow  tbe  verbiage  of  the  statute. 

Appellant  contends  that  he  has  not  bad  a 
fair  and  impartial  trial,  because  the  Jury 
trying  bim  during  their  deliberations  dis- 
cnssed  the  verdict  of  the  former  Jury  that 
convicted  him,  and  were  thereby  guilty  of 
misconduct.  This  is  the  second  trial  of  de- 
fendant, the  former  trial  being  reversed  on 
appeal  Hughes  v.  State  (Tex.  Cr.  App.)  00 
8.  W.  563.  When  the  matter  complained  of 
came  on  for  hearing,  N.  P.  Johnson,  fore- 
man of  the  Jury,  testified:  After  the  Jury 
bad  determined  that  appellant  was  guilty 
of  murder  in  the  second  degree,  they  began 
to  vote  on  and  discuss  the  punishment  to 
be  assessed.  Seven  of  the  Jurors  voted  to 
give  him  25  years;  three,  15  years;  and  two, 
80  years.  It  was  suggested  that,  as  a  majori- 
ty favored  25  years,  the  penalty  should  be 
assessed  at  that.  At  this  stage  a  Juror  (wit- 
ness tblnks  it  was  Jnior  Witt,  who  favored 
a  higher  penalty)  stated  that  defendant  had 
been  convicted  before  and  given  25  years. 
and  If  this  Jury  gave  bim  tbe  same  punish- 
ment the  people  wonld  say  they  were  follow- 
ing the  other  Jury.  Johnson  thereupon  stat- 
ed that  as  he  remembered  it,  the  other  Jury 
bad  only  given  him  20  years.  This  brought 
on  a  discnssion  of  the  penalty  inflicted  by  tbe 
other  Jury,  and  most  of  the  Jury  insisted  that 
the  other  Jnry  had  given  appellant  26  years. 
They  seemed  to  agree  that  they  should  not 
give  bim  tbe  same  penalty.  Johnson  then 
suggested  that  they  give  appellant  the  benefit 
of  the  time  appellant  liad  been  in  Jail,  and  fix 
tbe  penalty  at  23  years.  Tlose  Jurors  who 
favored   15  years  would  not  consent  to  23, 


but  tbey  finally  agreed  on  21  years.  Juror 
Witt  testified  that  he  thought  tbere  was 
something  said  about  tbe  verdict  of  the  otber 
Jury.  He  thought  he  said  something  about 
it  himself.  Some  of  the  Jurors  stated  the 
term  heretofore  given  was  20  and  some  25 
years,  did  not  remember  how  many  thought 
it  was  25.  The  Juror  Cogdell  testified  that 
he  stated  appellant  had  been  given  25  years 
by  tbe  other  Jury,  but  thought  he  was  the 
only  man  who  spoke  of  it;  thai  he  thought 
one  said  it  was  20  years,  and  some  one  said  it 
was  25.  He  thinks  this  last  statement  was 
after  witness  had  said  it  was  25  years.  Ju- 
ror Brown  stated  that  several  Jurors  said, 
"Give  him  25  years,"  when  some  one  said  it 
was  like  the  other  trial.  One  Juryman  said, 
"Don't  do  that;  it  looks  too  much  like  the 
oth&c  trial."  Juror  Madewell  stated  some  one 
of  tbe  Jurors  said  the  other  Jury  assessed 
tbe  punishment  at  25  years.  Juror  Green 
testified  that  the  verdict  of  the  other  Jury 
was  referred  to,  some  saying  tbe  penalty 
assessed  was  20  years  and  some  25  years. 
Juror  C!ogdell  stated  that  it  would  not  do 
to  give  him  25  years;  it  looked  too  much 
like  the  other  Jury.  In  Lankster  v.  State 
(Tex.  Cr.  App.)  65  S.  W.  873.  we  decided 
the  exact  question  here  under  discussion.  In 
that  case  one  of  tbe  Jurors  mentioned  tbe 
fact,  in  the  presence  of  the  Jury,  that  ap- 
pellant had  been  tried  twice  before,  the  first 
Jnry  giving  him  25  years,  and  the  second 
15  years,  in  the  penitentiary.  Another  Juror 
disputed  the  number  of  years  in  the  last  ver- 
dict, stating  it  was  only  10  years.  In  the 
case  at  bar  all  of  the  Jurors  testified  that 
the  discussion  of  tbe  former  trial  did  not 
influence  them  in  making  up  theh-  vndict. 
We  find  the  same  statement  by  the  Jurors 
in  the  Lankster  Case.  As  stated  in  the 
Lankster  Case:  "We  do  not  believe,  in  a 
matter  of  this  sort,  we  are  authorized  to 
speculate  as  to  possible  injury  that  may  have 
accrued  to  appellant  The  Jury  were  guilty 
of  misconduct  in  referring  to  the  former 
convictions,  and  the  bare  fact  that  this  mis- 
conduct was  of  a  character  calculated  to  in- 
juriously affect  him  is  enough.  Under  tbe 
facts  here  stated  in  the  bill,  the  court  should 
have  promptly  granted  a  new  trial,  and 
should  then  have  set  on  foot  an  Investigation, 
and  have  meted  out  to  those  Jurors  guilty 
of  misconduct  a  proper  punishment  As  the 
matter  is  presented  to  us,  the  record  shows 
a  plain  violation  of  our  statutes  on  the  sub- 
ject which  was  made  to  secure  a  defendant 
a  fair  and  impartial  trial  by  Jury,  and  no 
recourse  is  left  us  except  to  reverse  the  case, 
and  send  it  back,  that  It  may  be  tried  under 
tbe  rules  of  law  by  a  fair  and  impartial  Jury." 
Mitchdl  V.  State,  36  Tex.  Cr.  R.  278,  33  8. 
W.  367,  36  S.  W.  468;  Terry  v.  State  (Tex. 
Or.  App.)  38  S.  W.  966;  Darter  v.  State,  39 
Tex.  Cr.  R.  47,  44  S.  W.  850;  Blocker  v. 
State,  61  S.  W.  391,  2  Tex.  C3t  Rep.  69. 

The  learned  trial  Judge  gave  an  able,  fair, 
and  Impartial  presentation  of  the  law  appi' 
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'Cable  to  the  facts  In  his  charge  to  the  ivory, 
and  there  are  no  bills  of  exception  that  re- 
'Qulre  a  rsYersal;  in  otlier  words,  the  record 
Is  errorless  except  the  mlscondnct  on  the 
part  of  the  Jury  that  appellant  complains 
of.  nils  misconduct  Is  so  reprehensible  and 
is  so  fraught  with  probable  injury  to  the 
rights  of  appellant  that  we  cannot  say  that 
It  was  not  calculated  to  injure  his  rights. 
Instead  of  a  fair  and  Impartial  Judgment  by 
the  Jury  upon  the  facts  and  the  conclusion 
from  those  facts  as  to  the  punishment  that 
the  law  authorized  to  be  meted  out  to  appel- 
lant, we  have  a  verdict  predicated  probably 
upon  the  supposed  action,  In  part  at  least,  of 
a  former  Jury.  Thto  is  not  a  fair  trial,  under 
the  laws  of  this  state,  nor  is  it  a  deduction 
from  the  eyldence.  We  cannot  p»mit  such 
a.  verdict  to  stand. 

Because  of  the  misconduct  of  the  Jury  in 
discussing  the  former  verdict,  the  Judgment 
Is  reversed,  and  the  cause  remanded. 


WILSON  v.  STATE. 

iCourt  of  Oriminal  Appeals  of  Texas.     March 
5,  1902.) 

INDBCBNT  ASSAULT— EVIDENCE— UNCHASTITT 
OF  PR0SEX3UTRIX-ADMISSI0NS  TO  DEPEND- 
ANT—ADMISSIBILITY— REPUTATION. 

1.  In  a  prosecution  for  an  indecent  assanlt  by 
fondlin);  the  person  of  prosecutrix  without  her 
consent,  it  was  error  to  refuse  defendant's  evi- 
dence that  the  prosecutrix  before  the  time  of 
the  assault  confessed  to  him  that  she  had  had 
carnal  intercourse  with  three  different  men. 

2.  In  a  prosecntion  for  an  indecent  assault, 
it  was  proper  to  admit  evidence  that  the  gen- 
eral reputation  of  prosecutrix  for  virtue  and 
chastity  was  good  in  the  community  in  which 
•he  lived  at  the  time  of  the  alleged  assaolt. 

Appeal  from  Parker  county  court;  D.  M. 
Alexander,  Judge. 

Zep  Wilson  was  convicted  of  simple  as- 
sault, and  be  appeals.    Reversed. 

Martin  &  Martin,  for  appellant.  Robt.  A. 
John,  Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  a  simple  assault,  and  his  punishment 
assessed  at  a  fine  of  $25;   hence  this  appeal. 

The  gravamen  of  the  charge  against  ap- 
pellant was  that  he  was  a  male  person,  and 
made  an  indecent  assault  on  prosecutrix, 
who  was  a  female;  that  Is,  he  fondled  her 
person  without  her  consent  causing  her  a 
sense  of  shame  and  mortification.  On  the 
trial  appellant  offered  to  prove  by  himself 
(be  being  a  witness  on  his  own  behalf)  that 
Martha  Riersob  (prosecutrix)  had  before  the 
time  of  the  alleged  assault  confessed  to  him 
tbat  she  bad  bad  carnal  intercourse  with 
three  diflTerent  men.  The  state  objected  to 
this  testimony  on  the  g^round  tbat  It  was  ir- 
relevant; that  the  same  could  not  be  used  to 


impeach  prosecutrix.  The  court  sustained 
this  objection.  Appellant  insists  that  said 
testimony  was  admissible  for  the  purpose  of 
showing  that  the  prosecutrix  consented  to 
what  was  done  by  defendant  at  the  time  of 
the  allied  assault;  and,  farther,  to  show 
what  defendant  did  was  not  done  with  the 
Intent  on  his  pert  to  injure  her,  and  that 
what  he  did  was  not  calculated  to  produce  in 
the  mind  of  the  prosecutrix  any  disagreeable 
emotions.  The  court  exi^ains  the  bill  by 
stating  that  defendant  had  before  testified 
that  he  had  had  carnal  intercourse  with  the 
prosecutrix  a  number  of  times  prior  to  tbe 
time  of  tbe  allied  assanlt  It  does  not  oc- 
cur to  us  tbat  tbe  statement  made  by  tbe 
court  would  be  a  sufficient  reason  for  refus- 
ing evidence  within  appellant's  knowledge 
that  prosecutrix  had  had  intercourse  with 
other  men.  Certainly,  with  this  knowledge 
on  his  part  if  he  bad  taever  had  intercourse 
with  her,  it  would  be  testimony  tending  to 
show  that  he  had  no  intent  to  injure  her  by 
making  an  indecent  proposition  to  her;  that 
be  felt  warranted  m  doing  so  from  the  fact 
that  she  had  told  him  she  had  had  carnal 
intercourse  with  other  men.  In  Hamiltoo  v. 
State,  88  Tex.  Or.  R.  373,  37  S.  W.  431,  other 
acts  between  the  same  parties  were  admitted 
in  evidence.  In  Shields  v.  State,  39  Tex.  Cr. 
R.  13, 44  S.  W.  844,  evidence  of  acts  of  carnal 
Intercourse  between  prosecutrix  atid  other 
parties  was  admitted;  but  it  does  not  seem 
that  objection  was  nrged  to  tbe  testimony. 
The  question  presented  was  that  the  court 
failed  to  charge  on  the  evidence  of  proeecn- 
trix's  nnchastlty.  Prosecutrix  also  dmled 
that  she  had  had  intercourse  with  other  men, 
and  it  would  seem  that  testimony  to  the  effect 
that  she  admitted  she  had  had  such  inter- 
coivse  would  be  in  rebuttal  of  her  testimony. 
We  would  not  be  understood  as  holding  that 
an  indecent  assault  could  not  be  made  on  a 
lewd  woman  or  a  woman  who  was  tmchaste; 
still  such  evidence,  it  occurs  to  us,  should  go 
to  tbe  Jury  to  be  weighed  by  them,  in  a  prop- 
er case,  to  determine  whether  or  not  prose- 
cutrix was  consenting  to  what  was  done,— 
that  is,  whether  or  not  an  assault  was  made 
on  the  person  of  the  prosecutrix  by  appellant 
with  tbe  intent  to  injure  her. 

The  next  bill  shows  that  the  state,  over  ap- 
pellant's objections,  was  permitted  to  prove 
by  several  witnesses  that  the  general  ceputa- 
tion  of  prosecutrix,  Martha  Rierson,  for  vir- 
tue and  chastity  was  good  in  the  community 
in  which  she  lived  at  the  time  of  the  alleged 
assault  We  are  inclined  to  believe  that  this 
testim<my  was  admissible,  but  its  introduction 
served  to  accentuate  the  refusal  of  the  court 
to  permit  appellant  to  prove  that  prosecutrix 
had  told  him  she  had  had  intercourse  wltlk 
other   men. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 
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STHWABT  T.  STATK 

(Court  of  Crimiual  Appeals  of  Texas.     Mardi 

6.  1902.) 

CaiHINAL  LAW  —  APPEAL  —  RSCORD  —  ST ATB- 
KENT  OF  FACTS— TILING— CLBRIGAL  ESIROR 
—  REViaW  —  MATTBRB  NOT  RESERVED  BT 
BILLS  —  THEFT  —  INDICTMENT  FOR  OTHER 
THEFTS— BVIDENCB-SDFFICIBNCT. 

L  Where  a  statement  of  facts  appeared  to 
hare  been  filed  on  the  day  after  conrt  adjourn- 
ed without  a  lO-day  order  within  which  to  file 
such  statement,  but  the  clerk  made  a  supple- 
mental certificate  to  the  effect  that  the  state- 
ment of  facts  was  filed  on  the  last  day  of  the 
term,  and  that  the  file  mark  of  the  next  day 
was  a  clerical  error  and  written  by  mistake  in 
the  original  transcript,  the  statement  of  facts 
will  be  considered  as  part  of  the  record  on 
apneal. 

2.  Where,  in  a  prosecntion  for  theft,  it  was 
shown  for  the  purpose  of  impeachment  that 
defendant  had  been  three  times  indicted  for 
theft  before,  he  conld  show  that  one  case  was 
diamiased,  and  the  other  two  resulted  in  ac- 
quittals, but  he  could  not  go  into  the  details 
of  the  cases. 

3.  Where  matters  complained  of  in  a  mo- 
tion for  a  new  trial  are  not  reserved  by  bills, 
they  are  not  subject  to  review. 

C  Where,  in  a  pioaecution  for  theft  of  hogs, 
defendant  predicated  his  defense  on  the  oar- 
chase  of  some  of  them,  all  of  which  bore  their 
owner's  marie,  from  a  person  other  than  the 
owner,  bat  it  appeared  that  he  was  distinctly 
told  by  the  seller  that  he  did  not  claim  the  oth- 
er hogs  taken,  and  refused  to  sell  him  any 
other,  and  that  defendant  sold  them  all  a  day 
or  two  after  the  taking,  the  evidence  was  suf- 
ficient to  sustain  a  conviction. 

Appeal  from  district  court,  Anderson  coun- 
ty: John  Young  Ooocb,  Judge. 

Gus  Stefvart  was  convicted  of  theft,  and 
be  appeals.    Affirmed. 

O.  S.  Gardner,  for  appellant  Robt  A. 
John.  Asst  Atty.  Gen.,  for  the  State. 

HBNDBRSON,  J.  Appellant  was  conTict- 
ed  of  tlie  theft  of  bogs,  and  his  punishment 
assessed  at  two  years'  c(Hiflnement  in  the 
penitentiary;   hence  this  appeal. 

The  assistant  attorney  general  has  filed  a 
motion  to  strike  out  the  statement  of  facts 
on  the  ground  that  the  same  was  filed  on  the 
1st  day  of  February,  1902,  whereas  the  rec- 
ord shows  court  adjourned  on  January  Slst, 
there  being  no  lO-day  order  within  which 
to  file  said  statement.  However,  appellant 
has  filed  in  this  court  a  supplemental  cer- 
tificate from  the  cleric,  to  the  effect  that 
the  statement  of  facts  was  filed  on  January 
31st,  and  that  the  file  mark,  "February 
1st,"  Is  a  derical  error,  and  was  written  l^ 
mistake  In  the  original  transcript.  An  In- 
spection of  the  statement  of  facts  showa 
that  the  judge  approved  said  statement  of 
facts  on  February  1st,  so  that,  If  the  clerk 
is  mlstoken  as  to  the  day  when  he  filed  the 
same,  tbe  Judge  mnst  also  have  been  mis- 
taken as  to  tbe  date  of  his  approval;  for 
certainly  tbe  clerk  would  not  have  filed  tbe 
stetement  of  facts  before  ite  approval  by 
tbe  judge.  If  the  clerk's  last  certificate  be 
correct,  we  have  the  remarkable  coincidence 
of  both  the  Judge  and  the  clerk  being  mis- 


taken as  to  tiie  date  of  tbe  filing  and  ap- 
proval of  the  statement  of  facts.  Notwith- 
standing the  remarkable  condition  in  which 
we  find  these  certificates,  we  will  assume 
that  the  last  certificate  of  tbe  clerk  is  true, 
and  accordingly  will  consider  the  statement 
of  facts  as  a  part  of  the  record.  The  mo- 
tion to  strike  out  the  statement  of  facts  is 
overruled. 

There  is  no  bill  of  exceptions  in  the  rec- 
ord, except  one  contained  In  the  statement  of 
facts,  ■whlcfh  is  to  the  ^ect  that  after  ap- 
pellant, on  cross-examination,  had  steted 
that  he  had  been  tiivee  times  indicted  for 
tbeft,  and  one  case  had  been  dismissed,  and 
he  was  acquitted  in  tbe  two  others  because  he 
was  not  gnllty,  he  then  proposed  to  go  into 
the  details  of  said  cases  in  further  exculpa- 
tion of  himself.  What  those  details  were  we 
are  not  apprised,  but  we  know  of  no  rule 
that  would  authorize  a  reinvestigation  to  be 
undertaken  in  said  collateral  cases.  The 
testimony  Is  Introduced  originally  against 
blm  for  the  purpose  of  Impeachment,  and  he 
la  authorized  to  explain  the  same,  so  far  as 
to  excnlpato  himself  from  the  charge.  In 
this  case  he  was  permitted  to  stete  the  dis- 
position of  the  cases,  and  to  state  the  rea- 
sons for  snch  disi>oBiUon.  As  we  under- 
stend  It,  this  was  in  accordance  with  the 
rule.  Ware  v.  State,  86  Tex.  Cr.  B.  EOT,  88  6. 
W.  198. 

Tbe  motion  for  new  trial  snggeeta  other 
matters  complained  of,  but,  in  order  to  be 
the  subject  of  review,  these  questions  should 
have  been  reserved  by  bills. 

Appellant  contends  that  tiie  evidence  does 
not  sustain  the  verdict  Appellant's  defense 
appears  to  have  been  predicated  on  his  pur- 
chase of  three  sows,  for  which  he  gave  |7.60. 
Admit  that  appellant  may  have  been  mlstok- 
en as  to  these  particular  sows,  and  that 
he  thought  he  had  bought  them  from  the 
real  owner,  yet  he  is  shown  to  have  token  a 
number  of  shoata,  for  which  he  had  no  claim 
of  ownership.  The  proof  shows  that  he 
was  distinctly  told  by  the  party  from  whom 
he  purchased  the  three  sows  that  he  did  not 
claim  any  other  hogs,  and  refused  to  sell 
him  any  other.  These  shoats,  as  well  as 
the  sows,  were  Identified  by  the  stote's  wit- 
ness Croft  as  his  property.  If  it  be  con- 
ceded that  there  was  an  honest  mistake  as  ta 
tbe  sows,  still  there  could  be  none  as  to  the 
shoats.  It  occurs  to  us  that  his  anxiety  to 
purchase  the  claim  on  the  sows,  which  were 
shown  to  be  in  the  mark  of  prosecuting  wit- 
ness, was  simply  to  give  color  to  his  claim 
to  take  both  the  sows  and  the  shoats.  He  Is 
shown  to  have  paid  only  |7.50  for  the  sows, 
and  to  have  sold  the  sows  and  shoats  for 
$53  In  a  day  or  two  afterwards.  The  rec- 
ord before  us  shows  ample  evidence  of 
fraud  on  the  part  of  appellant  to  steal  all 
the  hogs,  but  certainly  to  get  away  with  the 
shoats. 

There  being  no  error  in  the  record,  the 
judgment  Is  afiirmed. 
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MAT  T.  STATE. 

(Court  of  Criminal  Appeals  of  Tezaai    Feb.  28, 

1902.) 

CRIHINAIi  LAW-NKW  TRIAL— NBWLT-DISCOV- 
EIRJBID  EVIDENCE. 
Alleging  newly-discorered  impeaching  evi- 
dence, as  a  ground  for  a  new  trial  in  a  crim- 
inal case,  la  inauffldent. 

Appeal  from  district  court,  Anderson  coun- 
ty;  Jobn  Young  Gooch,  Judge. 

Charlie  May  was  convicted  of  theft,  and 
appeals.    Afflrmed. 

B.  S.  Gardnw,  for  appellant  Robt.  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  of  hogs,  and  his  punishment  as- 
sessed at  two  years'  confinement  in  the  peni- 
tentiary. 

As  a  ground  of  bis  motion  for  new  trial, 
appellant,  among  other  things,  allegeei  newly- 
discovered  testimony.  It  la  of  an  impeach- 
ing character,  and  emphatically  denied  by 
the  parties  whose  evidence  would  thereby 
be  impeached.  Evidence  of  this  nature  has 
not  been  held  sufficient  ground  for  a  new 
trial.  Therefore  we  pretermit  a  discussion 
of  the  details  of  the  testimony. 

It  is  urged  that  the  testimony  is  insuffi- 
cient to  support  the  conviction.  For  a  dis- 
cussion of  this,  see  the  companion  case  of 
Stewart  v.  State  (No.  2,467;  Just  decided)  «7 
B.  W.  107,  wherein  the  testimony  was  held 
sufficient  to  support  the  verdict  of  the  Jury. 

The  Judgment  is  affirmed. 


RAIFSNIDBB  t.  STATE.1 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  28, 

1902.) 

CARBTINO  WEAPONS— EVIDBNCB—8DPPT. 
CIENCy. 
In  a  p.-osecntion  for  unlawfully  carrying  a 
pistol,  it  appeared  that  defendant,  a  butcher, 
took  a  pistol  (which  was  banging  in  a  scab- 
bard on  the  wall  of  his  market)  with  him  to 
kill  a  beef  in  a  pasture  about  two  miles  dis- 
tant, which  was  snot  by  defendant  and  a  help- 
er. The  trip  to  and  from  the  pasture  was 
made  by  the  public  road.  Held,  that  the  evi- 
dence was  sufficient  to  sustain  a  conviction. 

Appeal  from  Hood  county  court;  Phil  Jack- 
son, Judge. 

Fred  Kalfsnider  was  convicted  of  unlaw- 
fully carrying  a  pistol,  and  he  appeals.  Af- 
firmed. 

C.  B.  Beeder,  for  appellant  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  a  fine  of  125.  The  follow- 
ing are  substantially  the  facts  adduced  upon 
the  trial  Appellant  was  running  a  butcher 
shop  in  Oranbury,  and,  on  the  day  It  Is  al- 
leged he  carried  the  pistol,  he  went  out  to 

*  Rebcartng  denied  March  IS,  1902. 


kill  a  beef  he  owned  In  a  pasture  about  two 
miles  west  of  the  town.  He  was  accom- 
panied by  Holden,  Bucker,  and  a  negro. 
They  put  the  knives  and  other  tools  in  the 
wagon.  Appellant  took  a  pistol,  which  was 
hanging  In  a  scabbard  on  the  wall  of  his 
market  Appellant  and  witness  Holden  both 
shot  at  the  beef,  and  finally  killed  it  The 
pistol  was  a  45-oalIber  Colt's.  The  testimony 
shows  that  appellant  took  the  pistol  to  the 
pasture  for  the  purpose  of  killing  the  beef. 
The  pasture  contained  about  60  acres.  After 
killing  the  beef,  it  was  butchered,  placed  in 
the  wagon,  and  all  parties  came  back  to  the 
market  The  trip  to  and  from  the  pasture 
was  made  by  the  public  road.  We  are  of 
opinion  that  this  evidence  is  sufficient 
The  judgment  is  affirmed. 


MUBPHT  T.  STATE. 

(Court  Of  Criminal  Appeals  of  Texas.    March 

S.  1902.) 

HOBBBBT— INDKTniBNT— INTENT-CONFES- 
SIGNS-CHARGE  OF  JURY- DEFINI- 
TION OF  OFFENSE. 

1.  Where  an  indictment  for  robbery  alleges 
the  value  of  the  money  taken,  an  allegation 
that  the  intent  was  "to  deprive  the  owner  of 
the  same"  embraces  with  it  the  value  of  the 
same  as  previously  allied. 

2.  Where  there  is  postive  testimony  of  the 
robbery  alleged.  It  is  not  error  to  refuse  to 
charge  that  the  jury  could  not  convict  defend- 
ant on  his   confessions  alone. 

8.  Where  an  accused  is  shown  to  have  taken 
the  money  from  the  prosecutor  as  alleged  in 
an  indictment  for  robbery,  and  there  is  no 
claim  of  right  on  the  part  of  the  accused  to 
such  money,  the  omission  of  the  word  "fraudu- 
lent" in  connection  with  the  taking  by  the 
court  in  defining  "robbery"  was  not  calculated 
to  injure  the  accused's  rights  before  the  jury 
so  as  to  warrant  a  reversal  of  an  adverse  ver- 
dict, within  Code  Cr.  Proc.  S  728. 

Appeal  from  criminal  court  Galveston 
county;  J.  K.  P.  Glllasple,  Judge. 

Charles  Mm-phy  was  convicted  of  robbery, 
and  he  appeals.    Affirmed. 

R.  H.  and  Alice  S.  Tieman,  for  appellant 
Robt  A.  John,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  robbery,  and  bis  punishment  assessed  at 
five  years'  confinement  in  the  penitentiary. 

Appellant  made  a  motion  to  quash  the  in- 
dictment which  was  overruled.  The  ground 
of  the  motion  was  that  the  Indictment  alleges 
that  the  Intent  with  which  the  act  was  done 
was  "to  deprive  the  owner  of  the  same,"  in- 
stead "of  the  value  of  the  same."  The  value 
is  alleged  in  the  indictment,  and  the  allega- 
tion that  the  Intent  was  to  deprive  "the  own- 
er of  the  same"  embraces  with  it  the  value 
of  the  same  as  previously  alleged. 

Tlie  refusal  of  the  court  to  give  appellant's 
special  charge  on  his  confession  of  the  of- 
fense was  correct.  If  the  crime— that  is,  the 
corpus  delicti — had  depended  alone  on  appel- 
lant's confession,  then  it  would  have  become 
necessary  to  have  Instructed  the  Jury  in  re- 
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gard  thereto:  that  Is,  tbat  they  could  not 
convict  defendant  on  hla  confessions  alone. 
In  this  case  there  was  positlTe  testimony  of 
tbe  robbery,  and  there  was  no  occasion  to 
charge  on  confessions. 

Appellant  also  com^alna  that  the  court  In 
deBnlng  "robbery,"  left  out  the  word  "frand- 
nlent"  In  connection  with  the  taking.  A  ref- 
erence to  the  charge  shows  that  this  conten- 
tion Is  correct  However,  the  question  Is, 
was  the  omission  of  this  expression  In  the 
definition  of  the  offense  calculated  to  Injure 
or  impair  appellant's  rights  before  the  jury? 
If  the  record  presented  any  controveniy  In 
regard  to  the  Intent  with  which  the  property 
was  taken,— tbat  Is,  If  It  suggested  some 
claim  of  right  on  the  part  of  appellant  to 
tbe  property,  or  that  It  was  taken  with  some 
intent  other  than  that  of  the  fraudulent  In- 
tent to  appropriate  It  to  his  own  use,— then 
tbe  objection  urged  to  the  charge  would  be 
well  taken.  But  when  we  recur  to  tbe  state- 
ment of  facts  there  was  no  controversy  as  to 
this  matter.  Appellant  had  no  claim  what- 
ever to  tbe  $20  which  he  is  shown  to  have 
taken  from  the.  prosecutor,  and  If  he  took  It 
—and  the  evidence  shows  he  did— he  unques- 
tionably took  It  with  the  fraudident  Intent 
to  deprive  the  owner  of  the  same,  and  to  ap- 
propriate it  to  his  own  use.  So  the  omission 
of  the  word  'Yrandnlenf  In  the  definition  of 
the  offense  contained  In  the  charge  was  not 
calculated  to  injure  appellant,  and  we  are  not 
anthorlced  to  reverse  the  case  unless  It  was 
calcnlated  to  Injure  him.  Article  723,  Code 
Cr.  Proc 

The  charge  on  accomplice  testimony  was 
sufficient.  The  Issue  was  submitted  to  the 
Jury  as  to  whether  the  witness  was  an  ac- 
complice, and  it  was  not  required  of  the  court 
to  specially  instruct  the  Jury  that  said  wit- 
ness was  an  accomplice.  The  court  gave  a 
charge  In  favor  of  defendant,  Instructing  the 
Jury  to  acquit  him  If  he  took  the  money  un- 
der such  drcnmstances  as  to  constitute  theft 
from  the  person,  and  not  robbery,  and  the 
requested  charge  on  that  subject  was  not 
necessary. 

In  oiur  opinion,  the  evidence  supports  the 
verdict,  and  the  Judgment  Is  affirmed. 


MATS  V.  STATB. 

(Ooart  of  Criminal  Appeals  of  Texas.    March 
6,  1902.) 

CRmiNAI<  LAW— APPBAtr-STATEMBNT  OF 
FACT&-RKVIKW. 

In  the  absence  of  a  statement  of  tacts, 
defendants  application  for  a  continnance  will 
not  be  reviewed. 

Appeal  from  district  court,  Tarrant  county; 
Irby  Dunklin,  Judge. 

Winiam  Mays  was  cohvlcted  of  the  theft 
of  a  horse,  and  he  appeals.    Affirmed. 

Bobt  A.  Jolin,  Aast  Atty.  Gen.,  for  the 
State. 


BROOKS,  J.  Appellant  wasccmvlcted  of 
the  theft  of  a  horse,  and  his  punishment  as- 
sessed at  two  years'  confinement  in  the  pen- 
itentiary. We  find  neither  a  statement  of 
facts  nor  bOl  of  exceptions  in  the  record. 
The  Indictment  is  in  the  usual  toem,  and  the 
charge  of  the  court  is  applicable  to  a  state 
of  facts  provable  under  the  Indictment  The 
appellant's  application  for  continuance  can- 
not be  reviewed  in  the  absence  of  a  state- 
ment of  facts. 

No  error  appearing  In  the  reccod,  the  Judg- 
ment la  afSrmed. 


MEYffiR  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

6,  1902.) 

CRIMINAL  LAW— BILL  OF  EXCBFTIONS— RE- 
FUSAL OF  EVIDENCE  —  SUFFICIENCY  —  NEW 
TRIAL— NBWLY-DISCOVBRBD  EVIDENCE. 

LA  bill  of  exceptions  reserved  to  the  re- 
fusal of  evidence,  not  stating  the  purpose 
sought  to  be  obtained  by  its  iutroduction,  will 
not  be  conddered. 

2.  Alleged  newly-discovered  testimonj  that 
at  the  time  of  a  burglary  the  new  witness  kept 
tally  of  a  game  of  pool  played  by  defendant 
was  not  ground  for  new  trial  where  it  ap- 
peared that  the  witness  had  testified  daring 
the  trial,  defendant  being  certainly  aware  of 
the  testimony  at  the  time  if  it  was  true. 

Ai^peal  from  district  court,  Bexar  county; 
John  H.  Olark,  Judge. 

Arthur  Meyer  was  convicted  of  crime,  and 
appeals.    Affirmed 

S.  C.  Eldridge  and  T.  J.  McMlnn,  for  ap- 
pellant Robt  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  two  years'  confinement  In  the  penitentiary. 

During  the  trial,  Serg.  Quinn  of  the  United 
States  army,  testified  that  on  the  28th  of 
October,  1901,  he  was  on  duty  at  Post  Sam 
Houston;  that  defendant  was  a  soldier,  and 
belonged  to  the  same  regiment  with  witness, 
and  tbat  the  army  officers,  by  request  of  tbe 
dvil  authorities,  placed  defendant  under  ar- 
rest for  this  otTense,  at  9  o'clock  of  that  day; 
that  at  the  time  defendant  was  told  for  what 
he  was  arrested;  that  prior  to  that  time  de- 
fendant's "locker"  had  been  searched,  and  a 
portion  of  the  stolen  goods  found;  that  ap- 
pellant was  held  under  arrest  from  9  o'clock 
until  4  or  6  o'clock  in  tbe  evening,  when  be 
was  turned  over  to  the  sheriff  of  Bexar  coun- 
ty; that  at  1  o'clock  p.  m.  on  that  day  de- 
fendant made  a  statement,  which  he  offered 
in  evidence  through  the  witness  Quinn  and 
another  witness,  Corp.  Conally,  to  the  effect 
that  at  1  o'clock  defendant  Informed  said 
officers  that  he  had  obtained  these  stolen 
goods  from  one  Frank  Williams,  who  at  the 
time  informed  appellant  that  he  (Williams) 
had  received  the  goods  from  Mobile,  Ala.,  and 
that  he  (defendant)  at  once  Informed  the  of- 
ficers where  to  find  the  goods  In  his  quarters. 
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This  latter  statement  of  his,  made  to  the  ofB- 
cers,  was  offered,  but  for  what  purpose  the 
bill  does  not  state.  It  cannot  be  held  to  be 
an  explanation  within  contemplation  of  our 
law,  because  he  had  been  arrested  at  9 
o'clock  in  the  morning,  charged  with  the  same 
ofTense,  and  this  statement  was  not  made 
until  nearly  four  hours  subsequently.  It  was 
sdf-servlng,  to  say  the  least  of  It  But,  as 
before  stated,  the  bill  Is  too  defective  to  be 
considered,  because  the  object  or  purpose 
sought  to  be  obtained  by  Its  Introduction  Is 
not  stated. 

One  of  the  grounds  of  the  motion  for  new 
trial  Is  that  defendant  and  his  attorneys  dis- 
covered some  testimony  since  his  trial  which 
was  unknown  before  to  the  effect  that  Serg. 
Qulnn,  on  the  night  of  the  alleged  burglary, 
kept  tally  on  a  game  or  games  of  pool  played 
by  defendant  at  the  time  of  the  alleged  bur- 
glary. It  Is  sufficient  answer  to  this  that 
this  witness  Quinn  testified  during  the  trial, 
and,  if  appellant  in  fact  played  the  games  of 
pool  mentioned,  and  Qulnn  kept  the  tally  of 
the  games,  appellatit  was  certainly  aware  of 
that  fact  before  and  daring  the  trial. 

No  error  was  committed  upon  the  trial  re- 
quiring a  reversal  of  the  Judgment  and  It  Is 
afllrmed. 


I  makes  him  a  principal  In  the  transaction. 
If  the  parties  had  an  agreement  to  whip 
Dial,  or  Inflict  personal  injury  upon  him, 
and  they  assembled  together  for  that  pur- 
pose, boarded  the  train  for  that  purpose, 
and  executed  it,  Anderson  being  with  them, 
knowing  of  their  design,  and  being  present, 
etc.,  this  would  constitute  an  unlawful  as- 
sembly, and  the  perpetration  of  the  assavilt 
In  pursuance  of  that  unlawful  assembly 
would  make  defendant  guilty;  and  all  par- 
ticipating, and  those  who  entered  Into  the 
agreement  or  aided  in  it,  would  be  alike  re- 
sponsible. As  stated,  the  testimony  discloses 
that  McKlnney,  Hinds,  Anderson,  and  Yeary, 
and  appellant  together  boarded  the  train  for 
the  purpose  of  whipping  Dial  and  inflicting 
npon  him  Injury  and  chastisement;  that 
several  of  the  parties  engaged  actually  in  the 
infliction  of  the  injury,  and  at  the  first  sta- 
tion on  the  railroad  after  the  infliction  of  the 
injury  the  same  parties.  Including  appellant, 
got  off  the  train,  took  a  hack,  and  returned 
to  the  station  where  they  boarded  the  train 
and  where  they  lived.  Without  going  into 
a  detailed  statement  of  the  occurrences  from 
the  time  they  boarded  the  train  ontll  they 
left  It,  it  is  sufficient  to  say  that.  If  the  oth- 
ers are  guilty,  Anderson  is  sufficiently  shown 
to  have  been  a  particeps  criuUnis. 
The  Judgment  is  affirmed. 


.  ANDBJRSON  v.  STATE.* 
(Court  of  Criminal  Appenis  of  Texas.     Feb. 
12,  1902.) 

AGORAVATHD   ASSAULT— PRINCIPAL. 

A  party  who  agrees  with  others  to  whip 
another,  and  with  such  others  boards  a  train 
for  that  purpose,  which  is  executed,  and  leaves 
the  train  in  company  with  such  ^hers,  is  a 
principal,  though  he  did  not  actuflly  commit 
the  assault. 

Appeal  from  Collin  county  court;  J.  H. 
Faulkner,  Judge. 

Jim  Anderson  was  convicted  of  aggravat- 
ed assault,  and  be  appeals.    Affirmed. 

Oamett,  Smith  &  Merrltt  for  appellant 
Robt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  an  aggravated  assault,  and  his  punish- 
ment assessed  at  a  fine  of  |fiO. 

This  is  a  companion  case  to  those  of  Xeary 
y.  State,  66  S.  W.  1106,  and  McKlnney  v. 
State,  Id.  769  (decided  at  the  present  term). 
The  facts  are  the  same  in  the  different  rec- 
ords, it  being  the  same  transaction.  The  dif- 
ference, If  any.  In  the  testimony  In  this  from 
the  other  cases  is  foimd  in  the  fact  that  ap- 
pellant did  not  actually  commit  the  assault 
The  case  Is  one  where  the  parties  combined 
together  for  the  purpose  of  assaulting  anoth- 
er party.  Anderson  was  with  them,  went 
with  them  through  the  enterprise,  left  the 
train  with  them,  and  returned  to  his  home. 
In   other  words,    the   testimony   throughout 

>  Reheariox  denied  M&rcli  19,  1902, 


HATFIELD  ▼.  STATR 

(Court  of  Criminai  Appeals  of  Texas.    March 
5,   1902.) 

HIGHWAYB-OBSTRUCTION— CRIMINAL  LIABIL- 
ITY —  PUBLIC  CHARACTER  OF  ROAD  —  EVI- 
DENCE—ADMISSIBILITY— SUFFICIBNCY. 

1.  In  a  prosecution  for  obstructing  a  public 
road,  it  was  error  to  permit  the  county  sur- 
veyor to  testify,  for  tne  purpose  of  showing 
the  road's  public  character,  that  he  was  called 
before  the  commissioners'  court  and  instruct- 
ed orally  to  lay  out  the  road,  and  that  he 
went  over  it.  designating  how  It  should  run ; 
there  being  no  order  by  the  commissioners' 
court  confirmatory  thereof. 

2.  In  a  prosecution  for  obstmcting  a  pnblic 
road,  county  commissioners  sbouid  not  be  al- 
lowed to  testify  that  they  inspected  the  road, 
as  a  basis  for  proving  the  publicity  thereof. 

3.  The  county  commissioners  cannot  testify, 
for  the  purpose  of  showing  the  publicity  of  the 
road,  that  the  commissionK's'  court  assigned 
hands  to  work  thereon ;  for  the  order  of  the 
court  making  such  assignment  would  be  the 
best  evidence  thereof. 

4.  An  order  of  the  commissioners'  court  r^ 
citing  that  as  the  court  had  learned  that  there 
were  gates  across  the  road,  wbicli  was  one  of 
the  tirst  class,  and  the  right  of  way  for  which 
had  been  paid  for  by  the  county,  it  was  or- 
dered that  the  gates  be  removed,  and  the  own- 
er or  parties  maintaining  the  same  were  iu- 
structed  to  remove  them  at  once,  was  inad- 
missible, as  it  was  simply  a  declaration  that 
the  road  had  been  obstructed,  and  in  no  sense 
tended  to  prove  the  publicity  thereof. 

5.  The  order  having  been  made  subsequent 
to  the  time  that  defendant  was  charged  to 
have  obstructed  the  pnblic  road,  it  was  inad- 
missible in  evidence  for  that  reason. 

0.  It  was  error  to  refuse  to  admit  the  testi- 
mony of  the  deputy  county  clerk  that  the  corn- 
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niiasionen*  mart  records  of  the  connty  showed 
no  such  road  of  record  as  tiie  defendant  was 
charged  with  obstmctinar,  but  that  there  was 
duly  of  record  a  road  known  by  a  different 
name,  nuining  along  the  same  line  and  cover- 
ing the  same  territory— partially,  at  least— as 
that  road  alleged  is  the  indictment  to  have 
been  obstmcted. 

7.  Teetimony  of  a  county  commissioner  that 
defendant  came  before  the  commissioners' 
court  to  get  permission  to  "gate"  the  road, 
whicb  was  refused,  and  that  he  came  before 
the  court  a  second  time  and  requested  the 
court  to  discontinue  the  road  alleged  In  the  in- 
dictment to  have  been  obstracted,  was  ad- 
missible on  the  qaestion  as  to  whether  or  not 
defendant  willfaUy  obstructed  the  road. 

8.  Where,  in  a  prosecution  for  obstructing  a 
public  road,  the  record  does  not  show  with  that 
degree  of  certainty  required  by  law  that  the 
commissioners'  court  of  the  county  designated 
the  land  in  controversy  as  the  road  named  in 
the  indictment,  nor  that  they  assigned  hands 
to  work  the  same,  nor  that  the  hands  worked 
the  same  as  such  road,  the  evidence  is  insuffi- 
cient to  support  a  conviction. 

Appeal  froni  Claj  connty  conrt;  H.  A.  Al- 
io, Jndge. 

J.  M.  Hatfield  was  convicted  of  obstructing 
a  public  road,  and  he  appeals.    Beversed. 

Jaa.  F.  Carter  and  r.  M.  Stlne,  for  appel- 
lant. Robt.  A.  John,  Asst  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Appellant  was  charged  with 
obstructing  a  public  road  known  as  the  "Hen- 
rietta and  Seymour  Road,"  by  erecting  and 
causing  to  be  erected  a  fence  across  said  road, 
etc.  Upon  conviction,  his  punishment  was 
assessed  at  a  fine  of  $25. 

The  state  was  permitted  to  prove  by  the 
connty  surveyor  that  he  was  called  before 
the  commissioners'  court  and  instructed  oral- 
ly to  lay  out  the  Henrietta  and  Seymour 
road;  that  witness  went  over  the  road  In  a 
buggy,  designating  how  the  road  should  run. 
Appellant  objects  to  this  testimony,  because 
the  state  could  not  establish  by  evidence  of 
verbal  orders  made  by  the  commissioners' 
court  the  public  character  of  the  road  char- 
ged to  have  been  obstructed;  because  the 
commissioners'  court  cannot  on  its  own  mo- 
tion establish  a  public  road,  in  the  meaning 
of  the  statute,  without  the  appointment  of  a 
Jury  of  review,  the  report  of  said  Jury  of  re- 
view, or  a  majority  thereof,  assessing  the 
damages,  and  the  order  from  said  court,  en- 
tered of  record,  opening  said  road  and  classi- 
fying the  same;  and  because  a  public  road 
cannot  be  opened  and  established  without  all 
the  prerequisites  of  the  law  first  having  been 
complied  with.  We  do  not  think  the  com- 
missioners' court  can  orally  designate  a  sur- 
veyor to  ride  over  a  certain  line,  and  there- 
by designate  the  same  as  a  public  road,  with- 
out some  order  confirmatory  thereof,  and  by 
the  appointment  of  hands  by  the  commission- 
ers' court  to  work  thereon.  BVtr  a  discussion 
of  this  matter,  see  Race  v.  State,  66  S.  W. 
560,  4  Tex.  Ct  Rep.  79.  However,  we  do  not 
think  It  la  proper  to  admit  the  testimony  of 
the  aorveyor,  as  stated  above,  since  there 
is  nothing  aathorizing  such  testimony. 


The  court  permitted  the  state's  witnesses 
J.  H.  Bridges,  E.  W.  Coleman,  and  Arm- 
strong to  testify  that,  as  commissioners  of 
Clay  county,  they  Inspected  the  Henrietta 
and  Seymour  road;  the  commissioners'  court 
appointed  overseers  and  apportioned  hands  to- 
work  said  road,  and  recognized  It  as  the  Hen- 
rietta and  Seymour  road.  Appellant  object- 
ed to  this  testimony,  because  the  same  waa 
hearsay;  It  was  not  the  best  evidence;  mere- 
ly conclusions  or  opinions  of  the  witness;  be- 
cause there  was  no  such  road  as  the  Henri- 
etta and  Seymour  road.  We  know  of  no  law 
authorizing  the  commissioner  to  testify  that 
he  has  Inspected  a  road,  as  a  basis  for  prov- 
hig  the  publicity  thereof.  If  the  commission- 
ers' court  assigned  hands  to  work  the  road, 
the  best  evidence  thereof  would  be  the  order 
of  the  commissioners'  court  making  such  as- 
signment. This  would  be  admissible,— not 
oral  statement  of  witnesses.  If  the  orders 
of  the  commissioners'  court  were  burned  or 
destroyed,  the  law  authorizes  proof  of  records 
that  have  been  destroyed. 

The  state  Introduced  the  following  order 
of  the  commissioners'  court  of  Clay  county, 
to  wit:  "Order  No.  8.  Friday,  August  31, 
1901.  Whereas,  it  Is  learned  by  the  court  that 
there  are  gates  across  the  Henrietta  and  Sey- 
mour road,  which  is  a  road  of  the  first  class, 
and  the  right  of  way  has  been  paid  for  by 
Clay  coiuty,  it  is  therefore  ordered  that  said 
gates  be  removed;  and  the  owner  or  parties 
maintaining  same  is  hereby  Instructed  to  re- 
move said  gates  at  once."  Defendant  object- 
ed to  said  evidence,  "because  it  was  not 
shown  that  such  notice  had  been  given  to 
owners  as  the  law  prescribes;  because  said 
order  does  not  name  the  parties  who  are  to 
remove  gates,  nor  what  gates  to  remove,  nor 
what  road  was  obstructed,  nor  that  defend- 
ant was  one  of  the  parties  obstructing  same; 
and  because  said  order  and  decree  of  said 
court  were  but  declarations  and  recitals,  and 
did  not  prove  anything,  and  were  therefore 
inadmissible  for  any  purpose."  An  inspec- 
tion of  the  information  shows  that  this  or- 
der was  made  subsequent  to  the  time  that 
appellant  is  charged  to  have  obstructed  the 
public  road.  This  testimony  was  not  admis- 
sible for  this  reason;  and  furthermore,  a» 
insisted  by  appellant,  it  Is  simply  a  declara- 
tion on  the  part  of  the  commissioners'  court 
that  the  road  had  been  obstructed,  and  in  no 
sense  tends  to  prove  the  publicity  thereof, 
and  the  same  was  clearly  Inadmissible. 

The  fourth  bill  of  exceptions  complains  of 
the  following,  to  wit:  "Defendant's  witnesa 
Conn,  deputy  county  clerk  of  Clay  county, 
Texas,  being  upon  the  stand,  defendant  pro- 
posed to  prove  and  could  have  proven  by  said 
witness  the  following  facts,  and  said  witness 
would  have  testified,  if  he  had  been  permit- 
ted to  do  so,  as  follows,  to  wit:  "I  am  dep- 
uty county  clerk  of  Clay  county,  and  have 
been  for  nearly  three  years.  I  am  the  custo- 
dian of  the  commissioners'  court  records  of 
Clay  county,  Texas,   and  am   familiar  witb 
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said  records.  This  book  I  have  In  my  hands 
Is  one  of  the  road  mlnntes  of  the  commis- 
sioners' court  of  Clay  county.  It  is  correct, 
and  Its  contents  pertain  to  the  minutes  of 
said  court  with  reference  to  Glay  county  road 
matters.  I  liave  examined  the  road  minutes, 
and  all  the  records  of  the  commissioners' 
court  of  Clay  county,  for  the  Henrietta  and 
Seymour  road,  and  can  find  no  such  road  of 
record.  I  find  duly  of  record  the  Henrietta 
and  Archer  county  line  road,  which  begins 
on  the  Henrietta  and  Wichita  Falls  road  at 
the  same  point  it  Is  claimed  the  Henrietta 
and  Seymour  road  begins,  and  runs  along 
the  same  line.  Said  last-named  road  runs  for 
about  three  and  a  lialf  miles,  and  then  con- 
tinues west  The  Henrietta  and  Archer  coun- 
ty line  road  then  comes  back  to  a  point  be- 
yond and  west  of  the  place  defendant  Is 
charged  to  have  obstructed  the  road,  and 
runs  along  the  same  line,  with  what  is  called 
the  'Henrietta  and  Seymour  Road,'  for  about 
a  mile  and  a  half,  to  the  Archer  county  line." 
Then  follows  a  map  of  the  road  indicated, 
and  also  an  order  of  the  commissioners  des- 
ignating the  Henrietta  and  Archer  county 
line  road,  which  order,  as  we  understand  it, 
covers  the  line  claimed  to  have  t>een  covered 
by  the  Henrietta  and  Seymour  road,— the  one 
appellant  is  charged  with  obstructing.  How- 
ever, the  order  is  of  such  length  that  we  do 
not  deem  it  proper  to  copy  in  the  opinion; 
but  It  is  sufficient  to  say  that  said  order 
shows  tlmt  the  exact  territory  claimed  in  the 
indictment  as  the  Henrietta  and  Seymour 
road  is  covered  by  a  different  road,  in  part, 
at  least.  Tbie  testimony  should  liave  been 
admitted. 

Bill  of  exceptions  No.  6  complains  that  the 
court  permitted  Armstrong  to  testify  that 
appellant  came  before  the  commissioners' 
court  of  Clay  county  to  get  permission  to 
gate  the  road  in  question,  and  the  court  re- 
fused permission  to  gate  the  road,  and  that 
the  second  time  appellant  came  to  the  court 
and  requested  the  court  to  discontinue  the 
Henrietta  and  Seymour  road.  Appellant  ob- 
jects 1x>  this  testimony  on  the  ground  that  it 
is  hearsay,  and  tliat  the  best  evidence  was 
the  application  made  by  appellant  to  the 
court  We  think  this  testimony  was  ad- 
missible on  the  question  as  to  whether  or 
not  appellant  willfully  obstructed  the  road. 

Appellant  insists  the  court  should  have 
charged  on  the  law  of  circumstantial  evi- 
dence. In  the  light  of  the  record  before  us, 
we  do  not  think  this  charge  was  authorized. 
The  record  does  not  disclose  with  that  degree 
of  certainty  required  by  law  that  the  commis- 
sioners' court  have  ever  desig:nated  the  land 
in  controversy  as  the  Henrietta  and  Seymour 
road,  nor  does  it  show  that  they  have  as- 
signed hands  to  work  same,  nor  does -it  show 
that  the  hands  worked  the  same  as  said 
road.  In  other  words,  the  evidence  is  in- 
sufficient to  support  the  convictl</n. 

The  Judgment  l8  reversed,  and  the  cause 
remanded. 


BROWN  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    March 

6,  1902.) 

CRIMINAIi   LAW— APPEAL-MATTERS   RBVIEW- 
ABLB— EVIDENCE— ADMISSIBILITY. 

1.  In  the  absence  of  a  statement  of  facts  in 
the  record  on  appeal,  the  refusal  of  a  defend- 
ant's application  for  continuance  will  not  be 
considered. 

2.  Where,  in  a  prosecution  for  theft  of  cer- 
tain money,  which  was  in  a  purse  when  stolen, 
the  accused's  confession  is  excluded,  it  is  not 
error  to  permit  the  prosecutor  to  testify  that 
accused  while  under  arrest  handed  him  the 
parse  contaiuing  the  money,  though  the  act 
of  banding  such  parse  to  the  prosecutor  was  a 
part  of  the  confession. 

3.  Where  accused  was  arrested  on  the  be- 
lief that  he  had  stolen  certain  money,  and  on 
being  directly  charged  therewith  by  the  owner, 
and  demand  made  for  the  money  s  return,  he 
returned  the  same  with  the  request  that  he  l>e 
not  prosecuted,  the  testimony  of  a  party  that 
he  saw  accused  and  tha  owner  standing  to- 
gether, and  that  the  owner  had  some  money, 
in  bills  of  the  denomination  charged  by  such 
owner,  in  his  hands,  is  admissible. 

Appeal  from  district  court,  Eastland  coun> 
ty;  N.  R.  Lindsey,  Judge. 

A.  I.  Brown  was  convicted  of  theft  and 
be  appeals.    Affirmed. 

Martin  &  Martin,  for  appellant  Robt  A. 
John,  Asst  Atty.  Qda^  for  the  Stata 

DAVIDSON,  P.  J.  Ai^ellant  was  convict- 
ed of  the  theft  <tf  over  $50  in  money,  and 
his  punishment  assessed  at  confinement  in 
the  penitentiary  for  a  term  of  three  years. 

The  record  is  without  a  statement  of  facts. 
It  is  therefore  nnbecessary  to  consider  the 
refusal  <tf  the  appUcati<«  for  ctmtinuance. 
Its  relevancy.  In  the  absence  of  the  evidence, 
cannot  be  determined. 

The  property  was  taken  from  A.  J.  Asher 
dm-ing  the  night  Asher,  the  alleged  owner, 
while  testifying,  stated  "that  he  got  from  de- 
fendant fifty-five  dollars-  In  paper  currency 
bills,  while  he  and  I  were  alone  at  Sipe 
Springs  on  the  evening  of  October  25,  1901. 
This  money  consisted  of  one  twenty-dollar, 
three  ten-dollar,  and  one  five-dollar  bill." 
This  witness  recognized  the  money  as  bis, 
etc.  Defendant  was  under  arrest  and  hand- 
ed the  purse  to  Asher  which  contained  this 
money.  The  bill  further  recites,  "to  which 
counsel  for  defendant  excepted,  for  the  rea- 
son that  the  act  of  defendant  in  banding  the 
purse  to  Asher  was  a  part  of  the  confession 
which  was  by  the  court  excluded."  This 
would  not  constitute  a  ground  of  objection. 
The  stolen  money  was  in  the  purse  at  the 
time  it  was  stolen,  and  was  in  It  when  re- 
turned to  Asher,  the  owner  of  the  purse  and 
money.  It  is  wholly  immaterial  whether  ap- 
pellant handed  the  money  to  Asher,  or  wheth- 
er Asher  took  it  from  bis  person.  It  was  in 
citlier  event  admissible. 

Exception  was  also  reserved  to  the  testi- 
mony of  Dunlap  to  the  effect  that  he  saw 
defendant  and  Asher  standing  together  In 
I  the  town  of  Sipe  Springs;  .that  Asher  bad 
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some  money  In  his  hand,  which  he  counted; 
that  there  was  one  $20,  three  $10,  and  one  $5 
bQl.  Asher  had  a  gun.  Neither  party  said 
anything  heard  by  the  witness.  The  officer, 
Barnes,  came  while  Asher  had  the  money  In 
his  hand.  Exception  was  reserved  because 
what  -was  said  and  done  by  Asher  and  ap- 
pellant were  bat  one  inseparable  act  and 
transaction,  and  all  such  acts  and  words  un- 
der the  circumstances,  would  be  Inadmissible, 
because  he  was  under  duress,  if  not  in  ac- 
tual custody.  C<«icede  that  he  was  under 
actual  arrest  at  the  time;  this  testimony  was 
admissible  It  Is  the  same  matter  stated 
above,  which  Asher  testified  in  recovering  the 
stolen  money.  Appellant  had  been  arrested 
npon  the  belief  that  he  had  stolen  the  mon'ey, 
bat  It  was  not  known  to  the  parties  that  he 
had  in  fact  stolen  It  until  Asher  charged  him 
directly  with  It  and  demanded  the  return  of 
the  money,  which  he  did  return,  with  the  re- 
quest that  Asher  should  not  prosecute.  Un- 
der these  circumstances,  this  testimony  was 
admissible;  and  any  bystander  who  wittaess- 
ed  the  transaction  and  knew  of  the  fact  was 
a  competent  witness  to  detail  and  narrate  the 
matters  of  which  complaint  Is  made.  The 
bill  reserved  to  the  testimony  of  House  Is 
practically  In  the  same  condition. 

There  Is  some  criticism  of  the  charge  of 
the  court,  bat,  takoi  as  a  whole.  It  is  cor- 
rect and.  without  prejudice,  submits  the  the- 
ories and  Issues  of  the  case.  The  court  sub- 
mitted the  law  applicable  to  felony  and  mis- 
demeanor. The  evidence  Is  all  to  the  efTcct 
that  the  money  taken  was  $55,  consisting  of 
one  $20,  one  $5,  and  three  $10  bills.  They 
were  all  In  a  purse,  which  purse  and  money 
were  recovered  from  defendant  the  next  day. 

The  Judgment  Is  affirmed. 


BLACK  ▼.  STATE. 

(Coart  of  Criminal  Appeals  of  Texaa.    March 

5,  1902.) 

AOORAVATBD    ASSAULT  —  INFORMATION— SUF- 
FICIBNCT— "PERSON   OF  ROBUST  HEALTH"— 
"AGED  PERSON"— PROOF. 
L  An   information    for   aggravated    assault 
charging  that   B.,   a  perscw   of   robnat  health 
and    strength,   late   of   a   certain    county   and 
state,  with  force  and  arms  committed  an  ag- 
gravated assanlt  on  H.,  an  aged  person,  and 
did   then   and  there  inOict   serious  bodily  iu- 
jnry  on  the  said  H.,  and  with  a  deadly  weap- 
on, to  wit  a  pistol,  etc.,  is  sufficient 

2.  That  an  information  for  an  aggravated 
assanlt  coaples  in  one  count  the  different 
phaaes  of  the  crime  does  not  vitiate  it. 

3.  A  i>enoD  28  years  of  age,  6  feet  high, 
weighing  105  pounda,  aud  holding  the  posi- 
tion of  a  deputy  marshal  of  a  city,  ia  a  person 
of  robust  health  and  strength,  within  the  ag- 
gravated assault  statute. 

4.  A  person  57  years  of  age,  6  feet  2  inches 
high,  and  weighing  175  pounds,  is  not  an  aged 
peraon,  within  the  aggravated  assault  statute, 
as  the  word  "aged,"  as  used  in  the  statute, 
means  that  the  party  has  reached  that  degree 
of  weakness  which  characterizes  declining 
years. 

5.  On  a  proaecntion  for  aggravated  assault, 
the  evidence  showed   that  accused   assaulted 
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the  prosecutor  with  a  46-caIiber  pistol,  the 
blows  atunning  tlie  prosecntor  temporarily, 
and  cutting  gashes  which  had  to  he  sewed  u^, 
but  that  the  prosecutor  pursued  his  usual  busi- 
ness thereafter,  took  no  medicine,  and  was  not 
sick  from  the  blows.  Held  Insuffldeut  to  show 
that  the  assault  waa  of  an  aggravated  charac- 
ter, ao  as  to  sustain  a  conviction. 

Appeal  from  Montague  county  court;  W. 
W.   Cook,   Judge. 

Tom  Black  was  convicted  of  aggravated 
assault  and  he  appeals.    Beversed. 

Bobt  A.  John,  Asst  Atty.  Oen.,  for  the 
State. 

HENDBRSON,  J.  Appellant  was  a>na1c^ 
ed  of  an  aggravated  assault  and  his  punish- 
ment assessed  at  a  fine  of  $60. 

The  charging  part  of  the  information  Is 
as  follows,  to  wit:  "On  or  about  the  11th  day 
of  September,  1900,  •  •  •  Tom  Black, 
who  was  then  and  there  a  person  of  robust 
health  and  strength,  late  of  said  county  and 
state,  with  force  and  arms  did  then  and 
there  commit  an  aggravated  assault  upon  C. 
F.  Hutchison,  an  aged  person,  and  did  then 
and  there  inflict  serious  bodily  injury  upon 
the  said  C.  F.  Hutchison,  and  with  a  deadly 
weapon,  to  wit  a  pistol,"  etc.  The  informa- 
tion is  sufficient  The  mere  fact  that  It 
couples  the  difCerent  phases  of  aggravated 
assault  in  one  count  would  not  vitiate  it 
but  such  practice  is  permissible  and  com- 
mended in  misdemeanors. 

The  evidence  shows  appellant  was  28  years 
of  age,  6  feet  high,  weighed  166  pounds,  and 
was  deputy  marshal  of  the  city,  which  we 
deem  to  be  sufficient  proof  that  he  was  a 
person  of  robust  health  and  strength,  as  con- 
templated by  the  aggravated  assault  statute. 
The  injured  party  was  57  years  old,  6  feet 
and  2  Inches  high,  and  weighed  175  pounds. 
This  would  not  make  him  an  aged  person, 
within  contemplation  of  the  statute.  We 
understand  the  word  "aged"  as  used  Ui  said 
statute  means  that  the  party  has  reached 
that  degree  of  weakness  which  characterizes 
declining  years.  One  might  be  quite  old, 
and  yet  not  aged,  within  the  meaning  of  the 
statute.  It  Is  well  known  that  some  men 
at  60  years  of  age  are  more  robust  and 
physically  stronger  than  others  at  25  years 
of  age. 

It  Is  also  insisted  that  the  proof  shows 
tliat  the  assault  committed  waa  of  an  ag- 
gravated character,  because  serious  bodily 
Injury  was  inflicted  on  the  prosecutor.  The 
evidence  shows  that  appellant  assaulted 
prosecutor  with  a  45-callber  pistol,  the  size 
not  being  otherwise  shown.  Two  blows  were 
inflicted  on  the  head  of  prosecutor,  which 
stunned  him  temporarily,  catting  gashes 
ftom  which  the  blood  flowed.  The  physician 
sewed  them  up,  and  in  a  few  days  took  out 
the  stitches.  The  wounds  caused  witness 
some  pain,  but  he  did  not  go  to  bed,  trat 
pursued  his  usual  business.  He  never  took 
any  medicine,  and  was  not  sick  In  any  way 
from  the  licks.    Was  this  serious  bodily  in- 
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Jury,  in  contemplation  of  onr  statutes  on  the 
subject?  The  Injuries  Inflicted  neither  en- 
dangered appellaiif  8  life  nor  any  of  his  mem- 
bers, nor  caused  any  sickness  or  impairment 
of  health.  Under  the  authority  of  George 
V.  State,  21  Tex.  App.  315,  17  S.  W.  351; 
McLendon  v.  State,  66  8.  W.  553;  and  Teary 
y.  State,  06  8.  W.  1106  (decided  at  the  present 
term),  we  hold  that  the  evidence  failed  to 
show  the  infliction  of  serious  bodily  injury. 
The  Judgment  is  accordingly  reversed,  and 
the  cause  remanded. 


SHORT  V.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    March 
6,  1902.) 

CRIMINAL  LAW— ACCOMPLICEiS— TESTIMOKT— 
CORROBORATION. 

Tn  passing  upon  whether  the  facts  relied 
upon  in  corroboration  of  the  testimouy  of  an 
accomplice  tend  of  themselyes  to  connect  the 
accused  with  the  crime  charged,  they  need  not 
be  viewed  separate  and  distluct  from  the  tes- 
timony of  the  accomplice. 

Appeal  from  district  court,  Haskell  coonty; 
P.  D.  Sanders,  Judge. 

Dave  Short  was  convicted  of  burglary,  and 
he  appeals.   ,AfBrmed. 

G.  W.  Thomason,  for  appellant  Robt.  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
'  burglary,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  penitentiary.  This 
is  the  second  appeal  of  this  case,  the  former 
opinion  being  reported  in  61  S.  W.  306. 
2  Tex.  (^t.  Rep.  14.  Appellant  Insists  the 
court  erred  In  falling  to  give  the  following 
requested  instructions:  "Tou  are  Instructed 
that,  if  any  witness  in  this  case  agreed  with 
Edmond  Kellar  or  Dave  Short  or  either  of 
tbem,  or  was  a  party  to  an  agreement  with 
Edmond  Kellar  or  Dave  Short,  or  either  of 
than,  either  directly  or  indirectly,  that  if 
they  would  pay  for  the  saddle,  or  would  con- 
fess and  return  the  saddle,  or  with  some  oth- 
er person  for  him  In  consideration  thereof, 
they  wonid  not  prosecute  or  inform  on  him, 
snch  witness  or  witnesses  would  be  an  ac- 
complice in  law,  and  no  conviction  of  the 
defendant,  Dave  Short  would  be  authorized 
upon  the  uncorroborated  testimony  of  such 
witnesses  alone.  And  you  are  instructed  that 
one  accomplice  cannot  corroborate  another. 
And  yon  are  further  instructed  that  the  facts 
relied  upon  for  the  corroboration  must  tend 
of  themsdves  to  connect  the  accused  with 
the  crime  charged,  and  must  come  from  wit- 
nesses outside  the  accomplice;  and  in  pass- 
ing upon  whether  they  have  such  a  tendency 
they  must  be  viewed  separate  and  distinct 
from  the  testimony  of  the  accomplice."  The 
court  properly  charged  the  Jury  on  the  law 
of  accomplices.  The  latter  clause  of  the 
above-qnoted  charge  is  not  the  law.  The  rec- 
ord before  us  Is  voluminous,  containing  vari- 


ous requested  charges  that  were  refused  by 
the  trial  court.  The  special  charges  were 
properly  refused.  The  evidence  is  su£9cient. 
Xo  error  appearing  In  the  record,  the  judg- 
ment is  affirmed. 


HOLLBNGSHBAD  v.  STATE.* 

(Oonrt  of  Crfaninal  Appeals  of  Texas.    March 

5,  1902.) 

CRIMINAL     LAW— APPEAL— BILL     OP     BXCEP- 

nONS-NKCBSSITY— BDROLARY— BVI- 

DKNCB— SUFFICIENCY. 

1.  A  motion  for  a  continuance  will  not  be 
considered  on  appeal,  no  bill  of  exceptions  be- 
ing reserved  to  Its  refusal. 

2.  Defendant  was  in  a  blacksmith  shop  in 
the  evening  of  the  night  a  burglary  was  commit- 
ted, and  knew  where  the  sun  taken  was  kept. 
Tracks  were  followed  early  the  next  morning 
to  where  defendant  had  been  camped  for  some 
time,  bnt  he  bad  broken  camp.  To  an  oflBcer 
who  approached  defendant  he  said  he  thought 
his  wife  had  a  gun,  given  her  by  her  brother, 
of  the  character  of  the  one  taken.  Shortly  aft- 
er the  officer  left  defendant  the  gun  stolen 
was  fonnd  on  the  roadside,  near  where  the  of- 
ficer had  met  defendant,  and  several  miles  from 
the  place  of  the  burglary.  Beld,  that  the  evi- 
dence was  BufUcient  to  support  a  conviction. 

Appeal  from  district  court,  Eastland  coun- 
ty; N.  R.  Lindsey,  Judge. 

W.  B.  Hollengshead  was  convicted  of  bur- 
glary, and  he  appeals.    AfiOrmed. 

J.  T.  Hammous,  for  appellant  Robt  A, 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  and  his  pimishment  assessed 
at  confinement  in  the  penitentiary  for  a  term 
of  two  years. 

The  motion  for  continuance  will  not  be 
discussed,  because  a  bill  of  ^ceptiona  was 
not  reserved  to  Its  refusal. 

The  indictment  Is  in  the  usual  form  and 
charges  burglary,  with  the  Intent  to  commit 
the  crime  of  theft  Such  form  of  Indictment 
has  been  always  held  sufficient  The  mo- 
tion to  quash  is  therefore  without  merit 

It  is  contended  that  the  evidence  is  not 
sufficient  to  support  the  conviction.  It  is 
disclosed  by  the  testimony  that  appellant  was- 
thoroughly  familiar  with  the  burglarized 
house,  was  in  it  the  evening  prior  to  the 
burglary  at  night  familiar  with  its  arrange- 
ments, and  especially  knew  where  a  cataln 
target  gun  was  kept  in  the  house,  which  was 
a  blacksmith  shop.  Th^e  was_an  opening 
of  about  eight  or  ten  Inches  Just  at  the 
ground.  The  party  who  entered  the  house 
did  80  by  removing  some  dirt  at  this  opening, 
and  crawling  through  this  aperture.  The 
tracks  in  the  house  and  outside  made  by  the 
burglar  were  followed  directly  from  the  bouse 
to  where  appellant  had  been  camped  for  some 
time.  This  was  very  early  the  next  mornlog. 
Defendant  had  broken  camp  in  the  meantime, 
and  left  with  his  wagon.  These  wagon 
tracks  were  followed  by  the  owner,  who  fail- 
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ed  to  overtake  the  wagon,  returned,  and  tele- 
phoned to  an  officer  at  a  town  in  the  direc- 
tion the  wagon  was  traveling.  The  officer 
approached  appellant,  and  asked  him  If  he 
had  a  gnn  of  the  character  that  was  stolen. 
He  said  that  he  did  not,  but  thought  his  wife 
did,  which  was  a  gun 'given  to  her  by  her 
brother.  The  officer  left  them,  and  rode  In 
the  direction  of  town,  telling  him  that  he 
would  eumlne  the  wagon  uixm  Its  arrival  at 
town.  Shortly  after  the  officer  left  him,  the 
gnn  was  found  on  the  roadside,  where  It  was 
picked  np  by  a  passer-by  and  brought  to 
town.  This  gnn  was  recognized  and  thor- 
ouglily  Identified  as  the  gnn  taken  from  the 
shop.  Upon  reaching  town,  defendant  denied 
abaolntdy  that  he  or  his  wife  either  had  any 
gun  or  had  had  one.  Where  the  gnn  was 
picked  np  on  the  roadside  was  some  miles 
away  from  the  place  of  the  burglary,  and  it 
was  evidently  carried  there  by  appellant 
We  are  of  opinion  that  the  evidence  is  niffl- 
dent  to  support  the  conviction. 
The  Judgment  Is  affirmed. 


MOETON  V.  STATa 

(Oonrt  of  Criminal  Appeals  of  Texas.    March 
6,1902.) 

HOMCIDB-BVIDESNCB— ADMISSIBtLITT  —  POSI- 
TION OF  PAKTIBS— OPINION  OF  PHYSICIAN— 
THRBATS— GUIL.T  OP  ACCUSED— OPINION  OP 
WITNB8S-IMPEACHMENT-OBJECTION— WAIV- 
BR—MOnON  TO  EXCLUDE— MAKING  DURING 
ABOUMENT  —  NEGUOBNT  HOMICIDB  —  IN- 
STRUCTION. 

1.  In  a  prosecution  for  murder  a  doctor,  in 
describing  the  wounds  on  deceased,  illustrated 
the  course  of  the  bullets  by  placing  himself 
and  the  state's  counsel  in  position  and  point- 
ing with  hJs  band  at  the  place  of  entrance  and 
at  an  antrle  that  would  make  the  place  of  exit. 
Held,  that  he  was  not  stating  the  position  that 
the  parties  must  have  occupied  in  order  that 
fhe  ball  should  have  made  the  entry  and  exit 
as  shown,  so  as  to  make  the  testimony  iuadmis- 
nble. 

2.  In  a  prosecution  for  murder  evidence  that 
on  the  night  of  the  homicide,  at  a  place  two 
or  three  miles  from  the  killing,  witnesses  heard 
three  or  four  men  pass,  one  of  whom  said, 
"God  damn  him!  I  wiU  kill  him,"  was  inad- 
miasible,  it  not  being  shown  that  such  lan- 
guage was  used  by  the  defendant,  or  in  his 
presence,  and  that  it  was  directed  against  de- 
ceased. 

3.  The  evidence  being  Inadmissible  and  dear- 
ly injnrions  to  defendant,  inasmuch  as  the  jury 
wefe  liable  to  attribute  the  expression  to  de- 
fendant as  made  by  him  against  deceased,  thus 
snggesting  malice  on  bis  part  against  deceased, 
it  was  error  for  the  court  to  refuse  to  exclude 
it  oq  motion  made  for  the  first  time  during  the 
argument  of  the  last  counsel  for  defendant, 
though  no  objection  was  made  to  the  evidence 
at  the  time  of  its  introduction. 

4.  In  a  prosecution  for  murder,  testimony  by 
a  witness  present  at  the  killing  that  he  had 
stated  before  the  grand  Inry  that  he  first 
thonght  deceased  was  killed  by  a  stray  bullet, 
bnt,  on  seeing  where  he  was  shot  and  the  po- 
sitwn  of  defendant  and  deceased  just  before 
deceased  felt  he  believed  that  defendant  killed 
deceased,  being  the  opinion  of  the  witness  as 
to  the  guilt  of  the  accused,  is  irrelevant  and 
incompetent. 


6.  The  testimony  was  not  admissible  aa  im- 
ricaching  evidence,  though  the  witness  had  tes- 
tified, at  the  instance  of  defendant,  to  facts 
and  circumstances  which,  if  true,  showed  it 
to  have  been  impossible  that  defendant  could 
have  fired  the  shots,  or  been  in  a  position  to 
have  fired  the  shots,  which  killed  the  deceased. 

6.  Where,  in  a  prosecution  for  murder,  de- 
fendant did  not  avow  the  killing  and  daim  ac- 
ddeut,  but  disavowed  all  knowledge  of  the 
homicide,  stating  that  he  believed  deceased 
was  iftot  by  some  one  else  accidentally  with  a 
stray  bullet,  and  there  was  no  testimonv  tend- 
ing to  show  that  defendant  may  have  snot  de- 
ceased accidentally,  it  was  proper  for  the  conrt 
to  refuse  to  charge  on  negligent  homidde,  for 
it  would  have  impinged  defendant's  real  de- 
fense, and  been  a  suggestion  on  the  part  of  the 
court  that  he  might  have  done  so  acddentally^ 
so  as  to  have  been  a  charge  on  the  weight  of 
the  testimony. 

Appeal  from  district  court,  Eastland  coun- 
ty; N.  R.  Lindsey,  Judge. 

Syl  Morton  was  convicted  of  murder  In  the 
second  degree,  and  he  appeals.    Reversed. 

Scott  &  Brelsford,  W.  O.  Morton,  and  W. 
P.  McLean,  for  appelUmt  O.  H.  Ooodson 
and  Bobt  A.  John,  Asst  Atty.  Qen.,  for  the 
SUte. 

HENDERSON,  J.  Appellant  was  convicted 
of  murder  in  the  second  degree,  and  his  pun- 
ishment assessed  at  confinement  In  the  peni- 
tentiary for  a  term  of  25  years,  and  pros- 
ecutes this  appeal.  There  is  no  merit  in  ap- 
pellant's application  for  continuance.  The 
Kussells  were  evidently  not  at  the  dance  on 
the  night  in  question,  as  none  of  the  wit- 
nesses saw  them.  Mrs.  Clements  was  too 
remote  from  the  scene  of  the  homicide,  and 
her  testimony  had  no  particular  bearing  on 
the  question  at  Issue.  Nor  was  tha:e  any 
error  In  admitting  the  testimony  of  Dr. 
Groom,  as  explained  by  the  court  This  wit- 
ness did  not  assume  to  state  the  position 
of  the  parties,  but  merdy,  In  describing  the 
wounds  Illustrated  the  course  of  the  bullets 
by  placing  hlmsdf  and  state's  counsd  in  the 
position  stated  in  the  bill  of  exceptions,  and 
pointing  with  his  hand  at  the  place  of  en- 
trance and  at  an  angle  that  would  make  the 
place  of  exit  We  do  not  understand  this 
to  be  stating  the  course  of  the  ball  through 
deceased's  head,  or  stating  the  position  that 
the  parties  may  have  occupied  in  order  for 
the  ball  to  have  made  the  entry  and  exit 
shown.  As  set  out  In  the  bill  Itself,  unex- 
plained by  the  court,  it  was  not  competent 
for  the  witness  to  give  his  opinion  as  to  the 
relative  positions  of  the  parties  at  the  time 
the  shot  was  fired.  Cooper  v.  State,  23  Tex. 
331;  Blaln  ▼.  State,  33  Tex.  Cr.  R.  236,  26  B. 
W.  63;  Hardin  v.  State,  40  Tex.  Cr.  R.  200, 
49  8.  W.  607. 

On  the  trial,  the  state  Introduced  the  tes- 
timony of  J.  M.  Champion  and  Mrs.  Cham- 
pion, to  the  effect  that  on  the  night  of  the 
homidde,  at  a  place  two  or  three  miles  from 
Jackson's  house,  where  the  dance  took  place, 
she  heard  three  or  four  men  pass  her  house, 
who  were  cursing  in  a  loud,  vociferous  man- 
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ner,  and  were  apparently  drank;  and  beard 
some  one  say,  In  a  loud  Toice,  "God  damn 
him!  I  wlU  kill  him."  It  appears  that  this 
testimony  was  not  objected  to  by  appellant 
at  the  time  it  was  introduced;  and  it  fur- 
ther appears  that  appellant  rebutted  the 
same,  by  testimony  tending  to  show  that  nei- 
ther appellant  nor  any  of  the  parties  who 
were  with  him  used  such  language  on  their 
way  to  the  dance  at  Jackson's.  No  motion 
was  made  to  exclude  this  testimony  after  the 
Introduction  thereof,  and  before  the  argu- 
ment btgan.  During  the  argument  of  the 
last  counsel  for  defendant,  a  formal  motion 
in  writing  was  presented,  asking  the  court 
to  exclude  the  evidence,  on  the  ground  that 
It  was  not  disclosed  who  made  said  state- 
ment, as  testified  to  by  the  witnesses  Cham- 
pions; nor  concerning  whom  the  same  was 
made,  neither  appellant  nor  deceased  being 
identifled  In  connection  therewith.  The  court, 
In  explaining  his  refusal  to  entertain  the  mo- 
tion to  exclude  the  testimony,  put  It  On  the 
ground  that  It  came  too  late,  that  appellant, 
on  the  statement  of  his  own  counsel,  knew 
at  the  time  said  testimony  was  introduced 
that  It  was  not  admissible,  and  at  the  con- 
clusion of  the  state's  testimony  he  then  knew 
that  the  state  had  not  shown  the  admissibil- 
ity of  the  same  by  connecting  appellant  or 
deceased  therewith;  the  court  basing  his  rul- 
ing that  It  Is  not  permissible  for  defendant 
or  his  counsel  to  experiment  with  the  court 
about  said  testimony.  In  this  connection.  It 
may  also  be  stated  that  appellant  prepared 
and  presented  to  the  Judge  a  special  charge, 
instructing  the  Jury  not  to  regard  said  evi- 
dence as  against  appellant.  There  can  be  no 
controversy  as  to  the  inadmissibility  of  said 
evidence,  It  not  being  shown  that  the  language 
was  used  by  appellant  or  In  liis  presence,  and 
it  not  being  shown  that  the  same  was  di- 
rected against  deceased.  Godwin  v.  State, 
88  Tex.  Cr.  R.  460,  43  8.  W.  336;  Strange  t. 
State,  38  Tex.  Cr.  R.  280,  42  S.  W.  551;  Hol- 
ley  T.  State,  39  Tex.  Cr.  R.  301,  46  S.  W.  89. 
The  question  Is,  did  the  objection  come  too 
late,  so  as  to  forfeit  appellant's  right  to  have 
it  excluded?  For,  in  our  opinion,  the  testi- 
mony was  unquestionably  hurtful.  It  was 
admitted  hi  the  case  like  other  testimony  tor 
the  consideration  of  the  Jury,  and  they  were 
liable  to  believe  that  the  language  used  must 
refer  to  the  defendant,  and  must  have  been 
a  threat  by  him  against  deceased;  because 
otherwise  It  had  no  business  in  the  case. 
The  general  rule  is  that  when  Illegal  testi- 
mony Is  offered  that  objection  should  then  be 
Interposed.  It  sometimes  happens  that  evi- 
dence Is  offered  which  does  not  appear  to  be 
relevant  at  the  time,  but  which  is  subse- 
quently connected;  but  this  connection  must 
be  made  before  the  testimony  closes.  At 
this  stage  of  the  trial,  If  testimony  has  been 
introduced  on  the  assurance  of  showing  its 
rdevancy,  before  the  conclusion  of  the  evi- 
dence, and  no  connection  then  appears,  a 
motion  to  exclude  should  be  made.     This 


course  was  not  punned.  But  does  It  follow 
that  appellant  waived  his  right  of  objection 
and  was  estopped  during  his  argument  to 
then  ask  the  exclusion  of  the  testimony? 
We  think  not.  Graves  v.  State,  14  Tex.  App. 
120;  Burke  v.  State,  15  Tex.  App.  166;  Rakes 
V.  People,  2  Neb.  194.  Aa  was  said  in  Burke's 
Case,  supra:  "But,  the  Illegal  testimony 
not  having  been  objected  to  at  the  time  It 
was  introduced,  is  the  defendant  thereby  pre- 
cluded from  objecting  to  It  by  motion  to 
exclude  it?  We  think  not  It  Is  proper  prac- 
tice, where  it  can  be  done,  to  object  to  evi- 
dence when  it  is  offered;  but  it  is  frequently 
the  case  that  Illegal  evidence  goes  before  the 
Jury  before  any  objectloa  can  be  Interposed 
to  It.  It  has  always  been  the  practice  In  this 
state  to  entertain  a  motion  to  exclude  Incom- 
petent testimony,  though  not  objected  to  at 
the  time  It  was  offered  and  hitroduced."  It 
is  tme  that  the  objection  In  said  case  was 
made  at  the  close  of  the  testimony.  But  this 
Is  a  recognition  of  the  principle  contended 
for  by  appellant  here,  and  Is  based  on  the 
Idea  that  a  defendant  ought  not  to  be  con- 
victed on  illegal  testimony.  Of  course,  the 
rule  that  Illegal  testimony  should  be  objected 
to  when  offered  Is  recognized  as  the  correct 
rule  of  practice;  yet  If  the  testimony  Is 
clearly  inadmissible,  and  Is  hurtful.  It  Is  the 
duty  of  the  trial  court  to  exclude  It,  at  any 
time  during  the  argument,  or  even  In  the 
charge  to  the  Jury.  As  stated  above,  the  tes- 
timony here  Introduced  was  lUegaL  It  was 
injurious  to  appellant.  Inasmuch  as  they  were 
liable  to  attribute  the  expression  to  defend- 
ant as  made  by  him  against  deceased,  and 
thus  suggesting  malice  on  his  part  against 
deceased.  The  court  says  he  refused  to  ex- 
clude the  testimony  because  appellant's  coun- 
sel appeared  to  be  experimenting  with  the 
court  We  see  no  evidence  of  this,  and  it  may 
be  that  the  forgetfnlness  or  oversight  of 
counsel  caused  him  to  overlook  a  timely  mo- 
tion to  exclude  It  and  his  attention  was  not 
recalled  to  the  injurious  effect  of  the  same 
until  the  argument  was  made,  and  the  testi- 
mony used  against  appellant  before  the  Jury 
to  his  prejudice.  Capps  v.  State,  40  Tex.  Cr. 
R.  108,  48  S.  W.  617. 

Levi  Cozart  was  a  witness  for  defendant 
His  testimony  was  material,  as  he  was  at  the 
scene  of  the  homicide,  and  was  favorable  to 
appellant,  especially  as  It  traversed  the  tes- 
timony of  Dan  Prltchard,  the  most  Impor- 
tant witness  for  the  state.  On  the  cross- 
examination  of  this  witness  by  the  state,  the 
following  question  was  propounded  to  him: 
"Did  you  not  tell  the  grand  Jury  that  you 
first  thought  deceased  was  killed  by  a  stray 
bullet  but  after  going  back  and  seeing  the 
boy,  seeing  he  was  shot  In  the  side  of  his 
head,  and  that  the  side  of  his  face  was 
powder  burned,  and  that  from  the  position 
that  you  saw  him  and  Morton  in  Just  before 
the  time  that  he  fell,  you  then  believed  that 
Morton  fired  the  shot  into  his  head?"  The 
witness  answered:     "I  do  not  know."     He 
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was  asked:  "Do  you  not  ino\r  yon  told  the 
grand  Jury  Just  exactly  wbat  I  have  stated 
to  yoa?  Did  you  not  teU  the  grand  Jury 
that  yon  thought  that  Morton  killed  him?' 
To  which  the  witness  answered:  "Yes,  sir." 
This  was  objected  to  by  appellant,  on  the 
ground  that  the  question  and  answer  Involv- 
ed the  conclusion  of  the  witness,  and  Is  Ir- 
relevant, Immaterial,  and  prejudicial.  The 
court,  in  explaining  this  bill,  says  that  this 
witness  had  testified,  at  the  instance  of  de- 
fendant, to  facts  and  circumstances  which, 
if  true,  showed  it  to  have  been  impossible 
that  defendant  could  have  fired  the  shot,  or 
could  have  been  in  a  position  to  have  fired 
the  shot,  that  killed  deceased;  and  that  the 
testimony  above  stated  was  admitted  as  tend- 
ing to  show  that  his  testimony  on  the  trial 
was  false.  If  the  witness  had  stated  any 
fact  before  the  grand  Jury  contradictory  of 
or  IneontdBtent  with  any  fact  stated  by  him 
on  the  trial,  then,  unquestionably,  It  would 
have  been  competent  to  have  Impeached  him 
by  inconsistent  or  contradictory  statements. 
But  It  is  never  competent  to  get  Illegal  testi- 
mony before  the  Jury,  by  way  of  impeach- 
ment, and  we  can  think  of  no  testimony 
more  Irrelevant  or  incompetent  than  that  of 
an  opinion  of  a  witness,  especially  when  that 
opinion  involves  the  guilt  of  the  accused. 
The  opinion  of  the  witness  would  not  have 
been  admissible  as  original  testimony,  nor 
was  It  admissible  as  Impeaching  evidence. 
If  said  testimony  was  admissible  for  the  pui^ 
poee  of  impeachment,  had  the  witness  denied 
that  he  made  such  statement  before  the 
grand  Jury,  then  one  of  the  grand  Jurors 
could  have  been  Introduced  to  contradict  him. 
This  is  not  permitted.  Drake  v.  State,  28 
Tex.  App.  265, 15  S.  W.  725;  Wilson  v.  State, 
87  Tex.  Cr.  R.  64,  38  8.  W.  610;  Cogdell  v. 
State  (Tex.  Cr.  App.)  03  S.  W.  645. 

Appellant  has  assigned  as  error  the  action 
of  the  court  charging  upon  express  malice, 
and  also  failing  to  charge  on  negligent  homi- 
cide. We  think  the  charge  on  express  malice 
was  proper,  and  we  are  Inclined  to  the  opin- 
ion that  the  court  was  also  authorized  not 
to  charge  on  negligent  homicide.  If  appel- 
lant had  avowed  the  homicide,  and  claimed 
accident,  of  course  such  a  charge  would  have 
been  necessary;  or  If  there  was  other  testi- 
mony tending  to  show  appellant  may  have 
Khot  him  accidentally,  such  a  charge  may 
have  been  called  for.  But  In  this  case  he  dis- 
avowed all  knowledge  of  the  homicide;  stat- 
ing, however,  that  he  believed  deceased  was 
shot  by  some  one  else  accidentally  with  a 
stray  bullet.  The  court  instructed  the  Jury 
that,  if  some  one  else  did  the  shooting,  and 
not  defendant,  to  find  him  not  guilty.  If,  un- 
der the  circumstances,  he  had  Instructed  the 
Jury  if  appellant  accidentally  shot  deceased 
to  find  him  guilty  of  negligent  homicide,  then 
it  would  have  Impinged  on  appellant's  real 
defense,  that  he  did  not  fire  the  shot  that 
killed  deceased,  and  would  have  been.  In  our 
opinion,  a  suggestion  on  the  part  of  the  court 


that  he  may  have  done  so  accidentally,  and 
so  have  been  a  charge  on  the  weight  of  tes- 
timony. 

For  the  reasons  heretofore  stated,  the  Judg- 
ment Is  reversed  and  the  cause  remanded. 


McANEAR  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     March 

Cs  1902.) 

ORIHINAL  LAW— CONSOLIDATION  OF  ACTIONS 
-WITNESSBS-IHFK4CHMBNT— BVIDBNCB  AD- 
MISSIBLIE-CROSS-BXAMINATION  —  APPEAL  — 
BILL  OF  BXCBJPnONS— HOMICIDE— LETTERS 
FOUND  ON  DECEASBD  —  ADMISSIBILITY  IN 
BVIDBNCB-RBDVCnON  OF  CRIME— INSTRUC- 
TIONS. 

1.  The  mere  fact  that  a  statute  requires  the 
district  attorney  to  char^  but  one  fee  where 
parties  can  be  jointly  mdlcted  does  not  re- 
quire that  indictments  against  different  de- 
fendants, but  based  on  the  same  transaction, 
shall  bn  consolidated. 

2.  Where  the  state's  wituees  in  a  murdw 
prosecution  testified  that  he  had  never  heard 
deceased  say  auvthlng  that  tended  to  reflect 
on  a  sister  of  the  defendant,  it  was  permis- 
sible to  ask  on  cross-examination,  for  purposes 
of  impeachment,  whether  deceased  had  not 
told  witness  that,  being  a  married  man,  he  ^de- 
ceased) had  a  better  show  with  young  ^irls 
than  young  men,  for  the  purpose  of  l>eing  inti- 
mate with  them,  and  that  yonng  ladies  would 
not  suspect  him,  from  the  fact  that  he  was  a 
married  man. 

3.  Such  testimony  was  also  admissible  as 
original   evidence. 

i.  On  a  trial  for  murder,  evidence  that  about 
two  years  before  the  homicide  the  deceased 
and  defendant's  brother  had  a  fight  is  not  ad- 
missible, on  its  appearing  that  the  participants 
in  the  fight  were  drunk  at  the  time,  and  that 
tiiereafter,  and  up  to  the  hour  of  the  homicide, 
both  defendant  aud  his  brother  were  friendly 
with  deceased,  as  it  does  not  show  any  animus 
towards  deceased. 

6.  A  bill  of  exceptions  stating  that  appellant 
in  a  criminal  case  objected  to  testimony  be- 
low because  "the  witness  stated  that  defend- 
ant was  not  present  at  the  time,"  etc.,  is  not  a 
certificate  by  the  trial  court  that  the  facts  on 
which  the  objection  is  based  are  true;  aud  an 
assignment  of  error  in  admitting  the  witness' 
testimony  cannot  be  considered  on  appeal. 

6.  Letters  found  on  the  body  of  deceased, 
and  showu  to  be  in  his  handwriting,  addressed 
to  the  sister  of  the  defendant  in  a  murder 
prosecution,  and  others  addressed  to  deceased 
by  such  sister,  which  show  the  deceased's  con- 
duct toward  the  sister  to  have  been  infamous, 
and  clearly  demonstrate  defendant's  motive  for 
the  killing,  are  admissible  in  defendant's  be- 
half, though  the  sister  testified  to  the  relation- 
ship between  herself  aud  deceased,  and  de- 
fendant testified  that  deceased  admitted  the 
relationship  to  him. 

7.  In  a  murder  prosecution,  wherein  it  was 
sought  to  reduce  the  crime  to  manslaughter  on 
the  ground  of  insulting  words  or  conduct  be- 
ing used  towards  defendant's  sister,  an  in- 
struction that  if  defendant  kuew  of  such  words 
or  conduct  prior  to  the  killing,  and  the  killing 
did  not  occur  at  the  first  meeting  between  de- 
ceased and  defendant  thereafter,  defendant 
could  be  guilty  of  no  offense  less  than  mur- 
der, should  have  been  modified  (tlie  parties 
haviue  met  in  the  interim)  by  adding  that  if 
defendant,  believing  deceased  had  insulted  his 
sister,  went  to  deceased  to  ascertain  the  truth, 
whereupon  deceased  verified  the  report,  which 
produced  in  defendant's  mind  such  a  degree  of 
anger,  etc.,  then  defendant  could  not  be  guilty 
of  any  higher  grade  of  homicide  than  man- 
slaughter. 
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8.  Au  Instmctlon  that,  before  a  homicide 
could  be  reduced  from  murder  to  manslaughter 
because  of  insulting  words  or  conduct  concern- 
ing defendant's  sister,  it  must  reasonably  ap- 
pear from  the  evidence  that  such  words  or 
conduct  were  the  real  cause  of  the  killing,  was 
improper;  the  real  test  being,  as  the  jury 
should  havs  been  told,  not  whether  deceased 
was  in  faet  guilty  of  such  conduct,  but  wheth- 
er defendant  believed  him  to  have  been. 

Appeal  from  district  court,  Bed  Elvor 
county;  Ben  H.  Denton,  Judge. 

Ijee  McAnear  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Revers- 
ed. 

Chambers,  Doak  &  Kennedy  and  Johnson 
&  Chambers,  for  appellant.  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment asstosed  at  confinement  in  the  peniten- 
tiary for  a  term  of  five  years. 

The  following  are  substantially  the  facts 
adduced  upon  the  trial:  Appellant  and  his 
brother,  Bob  McAnear,  were  separatdy  In- 
dicted for  the  murder  of  Earnest  Hunter. 
The  killing  occurred  on  the  11th  day  of  July, 
1901,  at  deceased's  home.  Deceased  was 
bookkeeper  in  the  store  of  Hocker,  Farrls  & 
Co.,  in  the  town  of  GlarkEville.  Appellant 
lived  a  short  distance  in  the  country,  and  his 
brother.  Bob,  lived  In  town.  Appellant's 
mother  and  father  were  away  from  home  on 
the  day  of  the  killing,  and  he  had  charge  of 
the  home,  and  the  care  of  his  sister,  Lula 
McAnear.  Appellant  discovered  a  lettw  ad- 
dressed to  his  sister,  written  on  the  letter- 
bead  of  Hockv,  Farrls  A  Co.,  in  bis  sister's 
bureau  drawer,  and,  upon  reading  the  same, 
found  Its  contents  indicated,  or  tended  to  In- 
dicate, undue  intimacy  on  the  part  of  some 
one  with  his  sister,  as  said  letter  contained 
protestations  of  love,  and  referred  to  the  love 
as  an  "tmholy  love."  The  lettw  was  not 
signed.  The  general  tenor  of  the  letter  con- 
vinced appellant  that  a  married  man  had 
written  it  Several  married  men  worked  In 
the  store  of  the  firm  named.  A  short  while 
after  reading  this  letter,  one  night  appellant 
missed  his  sister  from>  the  house,  and,  after 
searching  for  her,  failed  to  find  her.  On  the 
next  morning  he  approached  his  sister  and 
upbraided  her  for  her  conduct,  and  begged 
her  to  tell  him  where  she  had  been,  and  who 
was  the  author  of  the  anonymous  letter  that 
he  had  read.  She  refused.  Subsequent  to 
this  time,  deceased,  appellant,  and  his  broth- 
er, all  being  on  friendly  terms,  met  In  a  sa- 
loon, and  drank  together.  Afterwards  appel- 
lant informed  his  brother  of  the  letter,  and 
the  Impropo:  absence  of  his  sister  on  the 
night  mentioned.  Thereupon  the  two  broth- 
ers decided  to  try  to  ferret  out  the  author  of 
the  anonymous  letter,  and  who  it  was  his 
sister  was  absent  from  home  with.  On  the 
day  of  the  killing,  appellant  went  Into  the 
store  of  the  firm  named,  and  discovered  de- 
ceased talking  vrith  bis  sister.    This,  with  the 


foregoing  circumstances,  aroused  his  suspi- 
cions, and  led  him  to  more  strongly  believe 
that  deceased  was  the  author  of  the  letter. 
Prior  to  this,  deceased  had  clandestlndy  tak- 
en appellant's  sister  from  home,  ostensibly  to 
go  to  church,  but  they  never  arrived  at 
church.  This  was  at  night  Appellant  knew 
nothing  of  this  until  after  the  homicide,  so 
far  as  this  record  shows.  On  the  evening  of 
the  homicide,  deceased  invited  appellant  and 
bis  toother  to  go  home  with  him;  deceased 
living  seven  or  eight  blocks  south  of  the 
square  in  ClarksviUe.  When  th^  arrived 
there,  deceased  entered  the  bouse,  followed 
by  appellant  and  brother,  picked  up  the 
feather  bed  and  cover,  remariced  as  he  did  so 
that  It  was  too  hot  to  sleep  In  the  house,  and 
dragged  the  same  out  on  the  gallery.  As 
they  reached  the  gallery,  appellant  said  bo 
deceased,  Just  as  he  was  making  the  bed  on 
the  porch:  "Earnest  we  did  not  come  here  to 
stay  all  night  You  need  not  fix  the  bed. 
We  have  reason  to  believe  that  you  are  the 
party  that  has  been  writing  to  our  sister,  and 
who  stayed  with  her  all  of  Tuesday  night" 
To  which  deceased  replied,  as  be  was 
straightening  up  from  havhig  placed  the  bed 
down,  "Yes,  by  God!  it  was  me.  If  you  want 
to  know  the  truth  about  it!"  and.  In  his  at  op- 
ing position,  turned  his  side  in  a  ttircatening 
gesture,  as  if  he  was  going  to  fight  appellant 
Appellant  fired  five  shots  at  deceased,  and 
his  brother  began  shooting  at  the  same  time. 
Appellant  testified  that  he  shot  deceased  be- 
cause he  had  ruined  his  sister,  and  because 
he  thought  he  was  going  to  fight  him;  that 
he  Icnew  deceased  went  armed,  and  thought 
he  was  armed  £t  that  time.  Appellant  fur- 
ther stated  that  he  did  not  know  f(x  sure 
that  deceased  was  the  party  who  had  been 
with  his  sister  on  that  Tuesday  night  until 
he  said  he  had;  and,  the  momoit  he  said  It 
appellant  began  firing.  Appellant  stated  h« 
had  no  positive  proof  until  deceased  admitted 
his  improper  conduct,  and  that  appellant 
went  to  deceased's  home  for  the  purpose  of 
finding  out  whether  or  not  he  did  have  un- 
due intimacy  with  bis  sister;  but,  if  deceas- 
ed had  stated  he  was  not  the  guilty  party, 
appellant  would  not  have  hurt  him.  There 
are  other  circumstances  in  the  record,  but  we 
do  not  think  it  necessary  to  detail  them  In 
order  to  make  clear  the  questions  to  be  dis- 
cussed. 

Appellant  contends  that  the  court  erred  In 
refusing  to  consolidate  appellant's  case  with 
his  brother's,  both  growing  out  of  the  same 
transaction.  The  court  did  not  err  in  refus- 
ing to  do  this.  The  mere  fact  that  as  ap- 
pellant insists,  there  may  be  a  statute  requir- 
ing the  district  attorney  to  charge  but  one 
fee  where  parties  can  be  Jointly  indicted,  does 
not  require  appellant  and  his  brother  to  be 
Jointly  tried.  They  could  be  s^arately  or 
Jointly  indicted,  and,  whether  separately  or 
Jointly  indicted,  a  severance  could  be  asked 
by  proper  affidavit  under  the  statute. 

Appellant  complains  that  the  court  erred  In 
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refusing  to  permit  a  state's  witness  to  an- 
swer tbe  question,  on  cross-examination  by 
appellant,  as  to  whether  or  not  he  had  a  con- 
TemtloD  In  Hocker,  Farria  St  Co.'s  store,  In 
the  town  of  Glarksrllle,  a  short  time  before 
the  killing,  with  the  deceased.  In  which  de- 
ceased stated  to  witness  that  he  (deceased), 
being  a  married  man,  had  a  better  chance  or 
show  with  young  girls  than  young  men,  for 
the  pnriMMe  of  being  Intimate  with  them; 
that  "young  ladles  would  not  suspect  him 
from  the  fbct  that  he  was  a  married  man." 
Appellant  insists  this  question  was  asked  In 
order  to  Impeach  the  said  witness,  and,  if 
permitted  to  do  so,  he  could  have  proved  that 
said  witness  wonld  have  denied  making  the 
statement,  and  appellant  could  bare  proved 
by  A.  J.  Farris  that  deceased  did  make  said 
remark  to  witness.  The  witness  Lane's  tes- 
timony for  the  state  is  material,  and.  If  ap- 
pellant could  have  contradicted  him  on  the 
statement  indicated,  it  wonld  have  been  prop- 
er to  Impeach  him  In  the  manner  attempted 
by  appelant.  Tbe  witness  Lane  had  testi- 
fied substantially  that  he  had  never  heard 
deceased  say  anything  that  tended  to  reflect 
upon  Lula  McAnear.  Now,  this  testimony, 
In  view  of  the  last  statement,  would  be  prop- 
er In  order  to  Impeach  him.  Furthermore, 
this  would  be  admissible  as  original  testi- 
mony. 

Appellant  insists  the  court  erred  in  i>ermlt- 
ting  the  state  to  prove  by  Tom  Craig  that 
about  two  years  before  the  homldde,  appel-- 
lanf  s  brother.  Bob  McAnear,  and  deceased 
had  a  fight  in  a  saloon  In  ClarksvlUe.  The 
bin  presenting  this  matter  states  that  appel- 
lant objected  to  this  testimony  "because  the 
witness  stated  that  defendant  was  not  pres- 
ent at  the  time,  and  that  the  state  had  not 
shown,  and  did  not  show,  that  defendant 
knew  anything  about  any  difficulty  between 
deceased  and  Bob  McAnear,  the  brother  of 
defendant"  These  are  merely  appellant's 
objections  to  the  testimony,  and  not  a  certifi- 
cate by  the  trial  court  that  said  facts  are 
trufc  It  appellant,  as  a  matter  of  fact  was 
not  present  and  the  circumstances  are  not 
such  as  indicate  that  he  knew  of  the  diffi- 
culty, and,  adopting  such  knowledge,  acted 
ui>on  the  animus  that  might  have  moved  his 
brother.  Bob  McAnear,  in  the  homicide,  then, 
clearly,  appellant's  contention  wonld  be  cor- 
rect However,  in  view  of  another  trial,  we 
would  say  that  an  examination  of  the  state- 
ment of  facts  discloses  that  Bob  McAnear 
and  deceased  had  a  fight  about  two  years 
prior  to  tlie  homicide,  both  being  drunk,  and 
that  for  a  long  time  subsequent  to  said  fight 
and  up  to  the  very  hour  of  the  killing,  Bob 
McAnear  and  appellant  both  were  friendly 
with  deceased.  Hence  we  think  this  testi- 
mony Is  too  remote.  It  does  not  serve  to 
•how  anlmns  on  the  part  of  appellant  or  his 
brother  towards  deceased,  and  should  not 
have  been  admitted.  However,  in  the  shape 
the  matter  is  presented  in  the  bill.  It  does 
not  oonatltnte  rererslbla  error.     In   other 


words,  we  have  repeatedly  held  that  appel- 
lant's objections  In  the  bills  of  exceptions  are 
not  a  certificate  by  the  Judge  that  those  ob- 
jections are  true.  It  is  true  that  the  trial 
court  limits  this  testimony.  If  It  was  admis- 
sible, by  a  proper  charge;  but  In  the  view 
we  take  of  It  the  evidence  was  not  admissi- 
ble for  any  purpose. 

Appellant  complains  that  tbe  court  erred 
in  excluding  from  the  Jury  the  letters  found 
on  the  body  of  the  deceased,  shortly  after 
he  was  killed,  shown  to  be  In  his  handwrit- 
ing and  In  the  handwriting  of  Lula  McAnear, 
sister  of  defendant  and  in  excluding  the 
"cundrum"  found  by  the  officers  on  the  per- 
son of  deceased  a  few  moments  after  he  was 
killed.  The  trial  court  in  approving  this  bill, 
aiypends  the  following  explanation:  "That 
all  the  letters  set  out  in  the  biU  were  found 
In  the  deceased's  trunk  after  his  death,  ex- 
cept the  second  letter  above  set  forth  in  this 
bill;  and  it  was  found  on  the  person  of  de- 
ceased after  he  was  killed,  and  none  of  the 
letters  were  shown  to  have  been  known  to 
defendant  before  the  shooting.  And  Miss 
Lula  McAnear  stated  that  she  had  not  seen 
either  one  of  the  three  letters  set  out  in  this 
bill,  except  the  one  she  had  written."  We 
do  not  think  this  explanation  authorizes  the 
exclusion  of  this  testimony.  If  the  letters 
were  found  In  deceased's  trunk,  mailing  pro- 
testation of  love  to  appellant's  sister,  as  the 
letters  herein  show  he  did,  and  the  letter  of 
his  sister,  being  taken  from  his  person,  was 
written  by  her,  this  would  not  render  them 
Inadmissible.  Certainly,  If  found  upon  the 
person  of  deceased,  it  would  be  a  strong  cir- 
cumstance that  deceased  wrote  the  letters 
accredited  to  him,  providing  his  handwrit- 
ing was  identified,  as  the  bill  shows  it  was. 
If  they  were  found  In  his  trunk,  and  the 
handwriting  was  Identified,  they  would  be 
eqoaJiy  admissible.  The  bill  shows  that  If 
deceased  wrote  these  letters,  his  conduct 
wonld  be  nothing  short  of  Infamous  towards 
the  aiatee  of  defendant  and  the  letter  of  ap- 
pellant's sister  appears  to  be  equally  repre- 
hensible; and  both  clearly  demonstrate,  if 
true,  appellantfs  motive  for  the  killing.  We 
know  of  no  rule  of  law  authorizing  the  ex- 
clusion of  any  evidence  that  makes  manifest 
the  guilt  of  a  defendant  or  that  tends  In 
tbe  remotest  degree  to  exculpate  him.  This 
testimony,  as  stated,  if  true,  would  have 
demonstrated  to  the  Jury,  beyond  any  rea- 
sonable doubt  that  the  cause  of  the  killing 
was  the  Improper  relation  of  deceased  with 
appellant's  sister.  The  fact  that  she  testi- 
fied to  said  relationship  upon  the  trial,  and 
the  fact  that  appellant  testified  that  de- 
ceased admitted  the  relation  to  him,  would 
not  be  a  basis  or  cause  for  the  exclusion  of 
letters  found  In  his  trunk  or  in  his  posses- 
sion, where  such  letters  are  identified  as 
having  been  written  by  deceased  or  by  appel- 
lant's sister.  Said  testimony  would  be  strong 
and  cogent  corroboration  of  the  oral  testi- 
mony adduced  bjr  appellant  and  his  sistr 
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and  clearly  abould  bare  been  admitted.  We 
tberefore  hold  that  the  learned  trial  judge 
erred  In  excluding  this  testimony.  Eanes  t. 
State,  iO  Tex.  App.  440. 

Appellant  coraplalna  at  the  following  por- 
tion of  the  court's  charge  on  manslaughter: 
"If  yoa  believe  that  defendant  either  alone 
or  acting  as  a  principal,  together  with  Bob 
McAnear,  killed  Earnest  Hunter  at  the  time 
and  place  alleged  in  the  Indictment,  yet  If 
you  further  b^ere  that  the  said  Hunter  bad 
used  insulting  words  or  conduct  of  or  con- 
cerning the  defendant's  sister,  Miss  Lula 
McAnear,  and  that  the  defendant  had  learn- 
ed or  been  Informed  of  such  Insulting  words 
or  conduct,  towards  his  said  sister,  and  that 
the  killing  occurred  upon  the  first  meeting 
l>etween  the  deceased  and  defendant  after 
being  Informed  or  learning  of  such  insulting 
words  or  conduct,  and  that  such  Insulting 
words  or  conduct  created  In  the  mind  of  de- 
fendant such  a  degree  of  anger,  rage,  sud- 
den resentment,  or  terror  as  to  render  the 
defendant's  mind  incapable  of  cool  reflec- 
tion, and  that  such  a  state  of  mind  did  exist 
In  the  mind  of  defendant,  and  then  defend- 
ant shot  and  killed  deceased,  he  would  be, 
if  guilty  at  all,  of  no  higher  grade  of  of- 
fense than  manslaughter."  "On  the  other 
hand,  if  you  believe  from  the  evidence  that 
defendant  knew  of  such  insulting  w(»ds  or 
conduct  prior  to  the  killing,  and  that  hav- 
ing such  knowledge,  be  met  deceased,  and 
that  such  killing  did  not  occur  upon  the 
first  meeting  of  deceased  and  defendant  aft- 
er having  learned  of  such  Insulting  words 
or  conduct  then,  if  you  do  not  find  defendant 
justifiable  under  Instructions  herein  given, 
he  could  not  be  guilty  of  a  less  offense  than 
murder."  The  court  should  have  gone  fur- 
ther, and  told  the  jury  that  if  defendant  be- 
lieved deceased  had  Insulted  his  sister,  or 
been  unduly  familiar  with  her,  or  had  se- 
duced her,  and  that  acting  under  such  be- 
lief, he  went  to  the  bouse  of  deceased  for 
the  purpose  of  ascertaining  whether  or  not 
his  belief  or  suspicions  were  true,  and  de- 
ceased, when  interrogated  about  said  sus- 
picious and  belief,  Informed  defendant  of 
their  truth,  and,  upon  being  so  informed  by 
deceased,  it  produced  In  the  defendant's 
mind  such  a  degree  of  anger,  rage,  sudden 
resentment  or  terror  as  rendered  him  incar 
pable  of  cool  reflection,  and  that  laboring 
under  such  passion,  produced  by  said  cause, 
appellant  shot  deceased  and  killed  him,  then 
defendant  could  not  be  guilty  of  any  higher 
grade  of  homicide  than  manslaughter.  As 
was  said  by  this  court  in  Richardson  v. 
State,  28  Tex.  App.  216,  12  S.  W.  870:  "Sup- 
pose he  did  not  kill  him  ajs  soon  as  he  first 
met  him,  but  suppose  that  he  doubted  that 
deceased  had  or  could  have  used  such  lan- 
guage, notwithstanding  he  had  been  so  often 
told  that  he  had,  and  that  he  determined  to 
satisfy  his  own  mind  by  asking  him  In  per- 
son about  it  and  that  upon  his  doing  so  the 
deceased  repeated  the  language  to  him  in 


person.  Was  not  that  a  new  and  aggravat- 
ing insult  and  one  doubly  calculated  to  in- 
flame his  mind  to  such  a  degree  of  passion 
as  to  render  it  incapable  of  cool  reflecticm? 
And  suppose  he  acted  upon  tliat,  and  not 
upon  the  previous  provocation,  was  that  any 
the  less  an  adequate  cause  because  it  was 
repeated  to  him  in  person?  A  man  may 
well  doubt  that  it  is  possible  that  another 
could  have  defamed  his  wife  or  mother  un- 
til he  has  it  confirmed  from  his  own  lips, 
and  to  hear  him  utter  the  defamatory  lan- 
guage with  his  own  lips  is  far  more  insult- 
ing than  to  have  reports  of  socb  insults  come 
at  secondhand  from  a  thouaand  reliable  sour- 
ces. Some  men,  perhaps,  under  the  circum- 
stances, would  not  have  waited  as  d^eadant 
did,  but  would  have  slain  deceased  upon  the 
Information  he  had  already  received.  This 
does  not  altw  the  questlMi.  If  defendant 
asked  the  deceased  out  of  the  house  for  the 
purpose  of  ascertaining  from  him  whether 
or  not  he  had  used  the  Insulting  language 
about  his  mother  as  he  had  beoi  Informed, 
and  deceased,  in  reply  to  his  question,  stat- 
ed that  be  had  said  and  meant  every  word 
imputed  to  him,  and  the  defendant  under 
the  Immediate  influence  of  the  sudden  pas- 
sion this  Insulting  language  arouaed,  slew 
him,  he  would  only  be  guilty  of  manslaugh- 
ter, provided  the  jury  believed  the  passion 
was  such  as  to  inflame  his  mind  so  as  to 
render  it  Incapable  of  cool  reflection."  The 
trial  court's  charge,  as  stated,  should  have 
embodied  this  phase  of  the  law.  And  the 
limitations  of  this  proposition,  as  contain- 
ed In  the  charge,  should  have  been  eliminat- 
ed. We  do  not  deem  it  necessary  to  enume- 
rate them.  If  appellant  killed  deceased  for 
the  Insults  to  his  sister,  but  the  killing  was 
not  at  the  first  meeting.  It  could  not  under 
the  statute,  be  manslaughter  based  upon  in- 
sults to  a  female  relative.  This  proposition 
is  announced  properly  by  the  court.  How- 
ever, If  appellant  sought  deceased  for  the 
purpose  of  ascertaining  the  truth  of  the  de- 
famatory statement  and  learned  Its  truth 
from  the  lips  of  deceased,  and  slew  deceas- 
ed, then  the  killing  might  be  manslaughter. 
These  questions  should  be  left  to  the  jury 
by  clear  and  succinct  charges,  and  neither 
should  be  qualified  by  the  other. 

I'he  ninth  assignment  complains  of  the 
following  paragraph  of  the  court's  charge: 

"Before  you  can  reduce  the  hcMnldde  from 
murder  to  manslaughter  on  the  grounds  or 
cause  of  insulting  wrards  at  conduct  about 
or  concerning  defendant's  sister,  it  must  rea- 
sonably appear  from  the  evidence  before  you 
that  the  insulting  words  or  conduct  spoken 
or  acted,  of  or  concerning  defendant's  sis- 
ter, was  the  real  cause  of  the  killing." 

We  do  not  think  this  charge  should  have 
been  given,  since  appellant  is  entitled  to  a 
verdict  of  manslaughter  if  the  jury  hare  a 
reasonable  doubt  whether  or  not  defendant 
believed  the  insulting  words  or  conduct  spo- 
ken or  ajcted  by  deceased,  were  true.    It  may 
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Bot  be  tme  that  deceased  bad  acted  as  de- 
fendant believed:  If  he,  acting  under  such 
beUef,  Blew  deceased  at  the  first  meeting, 
under  the  passion  required  by  the  statute^ 
he  would  be  guilty  of  manslaughter  only, 
wbetber  deceased's  conduct  had  been  repre- 
hensible, in  fact,  or  not.  In  other  words, 
appellant's  guilt  must  depend  upon  his  own 
intent,  and  not  the  truthfulness  or  falsity  of 
the  facta  about  deceased's  conduct.  A 
charge  embodying  this  proposition  should 
have  been  given  the  Jury. 

For  the  errors  discussed,  the  judgment  is 
reversed  and  the  cause  remanded. 


PARKER  T.  STATE). 

KJonrt  ot  CMminal  Appeals  of  Texas.    March 

6,1802.) 

CATTLB  THBPT— BVIDBNClfr-ADUISSIBIIjITT— 
INSTRUCTION— ERRONBOV3  8TATBMENT  07 
FUNISHMBNT-JURT— INQUIRIES  ABTBR  RB- 
URBMBNT— WRONGFUL.  ANSWERS— CURB  OF 
BRRORS-ARQUMENT  OF  ATTORNBY. 

1.  In  a  prosecution  tor  cattle  theft,  testi- 
mony that  defendant  confessed  to  the  witness 
that  he  had  thrown  poison  into  a  yard  on  a  cer- 
tain date  for  the  puriwse  of  killing  certain  doga 
which  he  was  afraid  would  bark  at  bim  whue 
going  by  with  the  cows  iu  controversy,  and  so 
hinder  the  theft,  is  admissible  as  bearing  on 
tlie  offense  charged,  though  it  also  shows  a 
separate  and  distinct  offense. 

2.  It  was  competent  for  such  witness  to  tes- 
tify that  the  dogs  in  question  were  poisoned 
alwnt  the  time  alleged. 

3.  Though  the  court  erroneously  dtarges  that 
the  maximum  punishment  for  cattle  theft  is 
five,  instead  of  four,  years'  imprisonment,  a 
conviction  will  not  be  reversed  where  the  jury 
fixed  the  minimum  punislmtent. 

4.  After  the  jury  in  a  criminal  prosecution 
have  retired,  answers  in  the  affirmative  by 
the  court  to  their  inquiries  whether  an  op- 
portunity was  afforded  defendant,  personally 
or  otherwise,  to  rebut  the  contents  of  a  letter 
from  him  to  another,  are  erroneous,  as  being 
on  the  weight  of  the  testimony,  and  tantamount 
to  referring  to  defendant's  failure  to  testify, 
and  so  impairing  defendant's  rights,  though 
the  court  in  its  original  instructions  charged 
the  jury  not  to  discuss  defendant's  failure  to 
testify,  nor  anything  not  introduced  in  the 
case. 

5.  Tlie  error  in  such  answers  was  not  cured 
by  charging  that  the  burden  was  ou  the  state 
to  show  defendant's  guilt  beyond  a  reasonable 
doubt,  and  never  shifted  to  defendant,  and,  un- 
less the  evidence  so  satisfied  the  jury,  they 
could  not  convict,  l>ecanse  defendant  failed  to 
offer  any  evidence,  or  the  evidence  of  any  par- 
ticular witness. 

6.  Where  a  portion  of  a  letter  introduced  in 
evidence  was  objected  to  by  the  defense,  and 
properly  eliminated  from  the  evidence,  it  was 
error  to  permit  the  jury,  in  the  absence  of  de- 
fendant's counsel,  to  take  the  entire  letter  into 
their  room  during  their  deliberations. 

7.  The  fact  that  a  witness  for  the  state  in 
a  cattle  theft  prosecution,  who  had  testified  as 
to  confessions  made  by  defendant,  may  have  con- 
tradicted himself  on  cross-examination,  or  been 
contradicted  by  other  witnesses  about  other 
matters,  does  not  authorize  the  witness  to  tes- 
tify that  he  told  the  defendant's  father,  prior 
to  the  receipt  of  an  incriminating  letter  from 
defendant,  which  was  shown  in  evidence,  of 
the  confession,  in  order  to  corrol)Or«te  the 
troth  of  the  testimony  as  to  the  confession. 

8.  The  fact  that  the  state  permitted  such 
witneM  to  testify  on  cross-examination  that  he 


told  another  person  about  the  confession  did 
not  authorize  the  state  in  its  turn  to  show  that 
on  another  occasion  lie  told  defendant's  father 
thereof. 

9.  The  fact  that  the  letter  introduced  in  evi- 
dence referred  to  the  confession,  and  suggested 
that  defendant's  father  Icnew  of  it.  did  not  au- 
thorize the  admission  of  such  testimony. 
10.  Statements  in  argument  of  the  district 
attorney  in  a  cattle  theft  proaeention  tiiat  in 
his  mind  the  failure  of  juries  to  enforce  the 
law  and  do  their  duty  was  the  cause  of  mob 
law;  that  the  evidence  showed  defendant  to 
l>e  guilty,  and,  it  the  jury  turned  him  loose,  he 
did  not  want  them  to  go  al>out  telling  that  the 
officers  had  not  done  their  duty,  and  that  was 
the  cause  of  mob  law,  when  it  was  the  jury, — 
were  improper,  warranting  a  charge  that  sudl 
argument  should  not  be  considered. 

Appeal  from  district  court,  Wichita  coun- 
ty; A.  H.  Carrigan,  Judge. 

Leonard  Parker  was  convicted  of  cattle 
theft,  and  he  appeals.    Reversed. 

Montgomery  &  Hughes  and  Matbls  &  Bar- 
wise,  for  appellant.  Robt  A.  John,  Asst 
Atty.  Gen.,  for  the  State. 

HENDERSON,  X  Appellant  was  convict- 
ed of  the  theft  of  cattle,  and  his  punishment 
assessed  at  confinement  in  the  penitentiary 
for  a  term  of  two  years;   hence  this  appeal. 

Appellant  complains  that  the  court  per- 
mitted the  district  attorney  to  prove  by  the 
witness  Hoolca  that  Parker  had  confessed  to 
him  about  the  2d  or  3d  of  July,  1901,  that 
he  had  thrown  some  poison  over  Into  Perry 
Funks'  yard  for  the  purpose  of  killing  his 
dogs;  that  he  was  afraid  the  dogs  would 
bark  at  him  while  they  were  going  by  with 
the  cows  in  controversy;  and,  further,  that 
said  witness  Hooks  was  permitted  to  testi- 
fy that  he  knew  said  dogs  were  poisoned 
about  the  time  said  Parker  stated  he  threw 
the  poison  Into  said  yard.  This  evidence  was 
objected  to  by  defendant  on  the  ground  that 
the  same  was  testimony  to  a  separate  and 
distinct  transaction  and  offense,  which  was 
immaterial,  and  calculated  to  Injure  the 
rights  of  defendant  and  prejudice  the  jury 
against  him,  and  was  not  shovni  to  have  any 
connection  with  the  trausaction  then  on 
trial.  While  the  testimony  does  show  an- 
other offense,  still  it  has  a  bearing  on  the 
particular  offense  here  charged  against  ap- 
pellant—that is,  he  admitted  to  the  witness 
that  he  threw  poison  to  the  dogs  in  order  to 
facilitate  his  theft  of  the  cattie;  and  in  that 
connection  we  think  it  was  also  competent 
to  prove  that  the  dogs  were  poisoned  about 
the  time  alleged. 

Appellant  objected  to  the  introduction  of 
a  certain  letter,  alleged  to  have  been  written 
by  appellant  on  September  16,  1001,  to 
Hooks,  a  witness  for  the  state.  Inasmuch 
as  this  case  is  to  be  reversed  on  other 
grounds,  it  is  not  necessary  to  discuss  the 
admissibility  of  said  testimony,  as,  no  doubt, 
on  another  trial  the  predicate  will  be  suflS- 
cienUy  laid  for  Its  introduction. 

Appellant  excepted  to  the  court's  charge  on 
punishment,  because  he  placed  the  maximum 
at  five,  Instead  of  four,  years  in  the  penl- 
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tentlary.  The  lory  fixed  the  minimum  pan- 
Iskment,  and,  as  has  been  held,  the  charge 
41d  not  operate  to  the  prejudice  of  appel- 
lant O'Docharty  t.  State  (Tex.  Cr.  App.)  57 
S.  W.  687;  LoTeJoy  ▼.  State  (Tex.  Cr.  App.) 
48  8.  W.  621. 

After  the  jury  had  retired,  they  came  Into 
-court,  and  propounded  the  following  Inter- 
rogatory to  the  court:  "The  Jury  desire  to 
know  if  an  opportunity  was  afforded  defend- 
ant to  offer  testimony  In  rebuttal  of  the  con- 
tents of  the  letter  from  Leonard  Parker  to 
Bud  Hooks?"  to  which  the  court  answered 
In  the  afHrmatlTe.  They  afterwards  pre- 
sented this  question  to  the  court:  "The  jury 
-desire  to  know  if  an  o]K)ortunity  was  afford- 
ed the  defense  to  offer  testimony  in  rebuttal 
■of  the  contents  of  the  letter  from  Parker  to 
Hooks?"  to  which  the  court  replied  that  be 
had  answered  the  same  question.  In  con- 
nection with  this,  the  court  gave  a  charge, 
■asked  by  appellant  on  the  same  subject,  as 
follows:  "The  burden  is  on  the  state  to 
show  defendant's  guilt  beyond  a  reasonable 
•doubt,  and  never  shifts  to  defendant,  and, 
unless  the  evidence  so  satisfies  the  Jury,  they 
cannot  convict  because  defendant  failed  to 
offer  any  evidence,  or  the  evidence  of  any 
particular  witness."  Appellant  insists  that 
the  answer  of  the  court  as  given  to  the  Jury 
was  upon  the  weight  of  the  testimony,  and 
was  also  tantamount  to  referring  to  the  fail- 
ure of  the  defendant  to  testify.  Unquestion- 
ably, if  the  court  had  originally  Instructed 
the  Jury  that  appellant  had  been  afforded  an 
opportunity  to  offer  testimony  in  rebuttal  of 
the  contents  of  the  letter  to  Bud  Hooks,  and 
he  had  failed  to  do  so,  and  they  would  take 
tills  as  a  circumstance  against  him,  it  would 
have  been  a  charge  on  the  weight  of  testimo- 
ny. The  statute  authorizes  the  Jury  to  make 
Inquiries  of  the  court,  so  as  to  be  informed 
aa  to  any  matter  of  law  about  which  they 
may  be  in  doubt.  Of  course,  in  answering 
such  inquiries  the  obligation  is  upon  the 
court  not  to  transgress  the  rules  with  refer- 
ence to  giving  charges.  This  does  not  seem 
to  have  been  an  inquiry  on  the  part  of  the 
Jury  as  to  a  matter  of  law,  but  as  to  the  pro- 
cedure in  the  course  of  the  trial.  If  testi- 
mony had  been  offered  in  rebuttal  as  to  the 
genuineness  or  contents  of  said  letter,  and 
had  been  excluded  by  the  court,  or  any  con- 
troversy arose  as  to  such  testimony  during 
the  trial,  the  pertinency  of  the  Jury's  in- 
quiry might  be  apparent  Aside  from  the 
presumption  of  law  that  the  court  was  ready 
at  all  times  to  receive  testimony  tending  to 
solve  any  issue  in  the  case,  it  would  be  im- 
possible for  even  the  court  to  say  that  the 
opportunity  had  been  afforded  appellant  to 
rebut  the  letter  or  its  contents.  However, 
the  court  told  the  Jury,  in  response  to  their 
interrogatory,  that  the  opportunity  had  been 
afforded  defendant  to  rebut  the  letter  or  its 
contents,  and  the  opportunity  had  also  been 
afforded  the  defense  to  do  the  same  thing. 
Eridentiy  the  Jury  were  disposed  to  weigh 


the  circumstance  of  appellant's  failure  to 
rebut  said  letter  or  its  contents  against  him 
in  case  he  was  afforded  an  OK>ortunity  to  do 
so  and  failed  to  do  it  They  doubtiess  be- 
lieved be  had  failed  to  offer  rebutting  evi- 
dence, and  the  court  informed  them  affirma- 
tively that  the  opportunity  had  been  offord- 
ed  defendant  or  the  defense  to  offer  such 
testimony.  As  stated  before,  if  the  court 
had  gone  so  far  in  its  original  charge,  It 
would  have  been  error:  and  we  do  not  lie> 
lieve  that  he  was  authorized  to  do  more  than 
was  proper  in  his  original  charge,  no  matter 
how  strongly  urged  by  the  Jury.  Of  course, 
if  the  court  had  given  the  requested  charge 
alone,  the  error  would  have  been  less  ap- 
parent; but  even  that  trenches  on  the  weight 
of  testimony.  Nor  did  it  cure  the  vice  in 
the  original  response  of  the  Judge.  If  the 
court  had  simply  informed  the  Jury  that  they 
were  witnesses  to  the  proceedings  daring 
the  trial,  and  that  the  court  was  not  au- 
thorized to  give  them  any  information  on 
the  subject  inquired  about  it  would  have 
fulfilled  Its  functions  in  the  matter.  We  be- 
lieve the  charge  as  given  in  reply  to  the  ju- 
ry's Inquiry  was  improper,  and  was  calculat- 
ed to  Impair  the  rights  of  appellant  It  fur- 
ther occurs  to  us,  in  connection  with  the 
two  Inquiries  addressed  to  the  court  by  the 
Jury,  that  the  first  one  referred  to  appellant's 
failure  to  testify,  and  that  they  must  have 
80  understood  It  inasmuch  as  the  second  In- 
terrogatory was  more  comprehensive,  and 
related  to  the  right  of  the  defense  to  intro- 
duce rebuttal  evidence.  True,  the  court  in 
the  general  charge  told  the  Jury  not  to  com- 
ment on  or  discuss  appellant's  failure  to  tes- 
tify, and  not  to  discuss  or  consider  any  fact 
or  facts  not  introduced  in  the  case.  Still, 
from  the  nature  and  form  of  the  two  requests. 
it  is  suggested  that  the  first  related  to  the 
defendant's  failure  to  testify.  If  this  was 
what  they  meant  tiien  the  court  informed 
them  that  the  opportunity  had  been  afford- 
ed defendant  to  testify  as  to  the  matter;  and, 
notwithstandlDg  the  cautionary  charge  of 
the  court  they  made  an  inquiry  on  this  sub- 
ject Certainly,  taking  the  two  requests  to- 
gether, it  would  bear  this  construction. 

After  the  Jury  retired  and  were  consider- 
ing their  rerdict,  it  appears  that  they  returned 
into  court  and  desired  the  letter  which  had 
been  introduced  in  evidence.  In  this  connec- 
tion It  will  be  observed  that  one  clause  of 
the  letter,  to  wit  "I  was  out  in  the  town  the 
first  two  nights,  and  had  a  good  time,"  had 
been  eliminated  therefrom,  and  was  not  in- 
troduced in  evidence;  but  the  letter,  includ- 
ing this  clause,  was  handed  to  the  Jury.  It  is 
shown  that  this  transpired  in  the  absence  of 
counsel,  and  that  appellant  though  present 
did  not  consent  thereto.  The  only  question 
is,  was  the  sentence  contained  In  the  letter, 
and  which  had  been  excluded,  calculated  to 
Injure  appellant?  £>rldentiy  appellant  ob- 
jected to  this  clause  for  some  reason.  It 
certainly  had  no  pertinency  to  the  matt«- 
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then  nnder  Investigation,  and  was  properly 
excluded.  By  the  conrse  adopted  it  got 
before  the  Jury,  and  It  Is  shown  that  this 
partlcnlar  clause  was  read  and  commented 
on  1)y  some  of  the  Jury.  SMdently  It  was 
not  calcolated  to  benefit  appellant,  and 
would,  at  the  least,  suggest  that  he  was  not 
a  boy  of  high  moral  character,  bat,  <m  the 
contrary,  was  wild  and  reckless.  The  court 
should  have  either  declined  to  i>«init  the 
letter  to  go  into  the  Jury  room,  or  should 
have  had  the  portion  thereof  celled  which 
had  been  admitted  in  evidence,  eliminating 
the  remainder. 

It  does  not  occur  to  ns  that  the  testimony 
of  Ho<As  to  the  effect  that  he  told  Walter 
Parker,  appellant's  father,  priM'  to  the  re- 
ceipt of  the  letter  from  appellant,  of  tbe  con> 
fesskni  that  appellant  made  to  him  In  regard 
to  the  theft  of  the  cattle,  was  admissible. 
The  effect  of  this  testimony  was  to  corrobo- 
rate Hooks  as  to  the  truth  of  his  testimony 
in  r^ard  to  the  confessions  made  before  the 
Jury.  If  the  state  had  shown  that  he  had  giv- 
en a  different  statement  as  to  said  confes- 
sions than  that  testified  to  by  him,  then  It 
TToold  have  been  competent  to  show  that  he 
bad  made  a  similar  statement  recently  after 
the  ocmfessions  were  made,  and  before  there 
was  any  motive  to  fabricate  his  testimony. 
The  fact  that  the  witness  Hoolu  contradicted 
himself  on  cross-examination,  or  that  he  was 
contradicted  by  other  witnesses,  about  other 
matters,  would  not  authorize  this  diaracter 
of  testimony.  Nco*,  If  the  state  permitted 
tUm  to  show  that  he  told  Matt  Hubbard 
about  the  confession,  would  this  authorize 
the  state  In  its  turn  to  show  that  he  also,  on 
another  occasion,  told  appellant's  father  that 
appelant  had  confessed  the  theft  to  him. 
Nor  would  it  make  any  difference  as  to  the 
admissibility  of  this  testimony  that  the  letter 
which  was  introduced  in  evidence  referred 
to  the  matter  of  this  confession,  and  sug- 
gested that  his  father  loiew  of  this  matter. 
None  of  these  things  made  this  testimony  ad- 
missible. 

While  B.  B.  Taylor,  district  attorney,  was 
addressing  the  Jury,  he  used  the  following 
language:  "Oentlemen  of  the  Jury,  we  have 
what  Is  known  as  'mob  law*  in  this  country, 
and  in  my  mind  the  failure  to  enforce  the 
law  is  the  cause  of  mob  law.  Sometimes 
Jurors  acquit  a  defendant  who  is  guilty,  and 
when  the  evidence  shows  he  is  guilty;  and 
before  they  get  out  of  the  court  yard  they 
■ay  that  the  reason  we  have  mob  law  in 
tills  country  is  because  the  cheers  fall  to 
enforce  the  law.  And  I  want  to  tell  you  that 
it  is  my  opinion  that  it  Is  the  failure  of  the 
Juries  to  enforce  the  law  and  do  their  duty 
tiiat  causes  mob  law,  and  not  the  officers. 
The  officers  in  this  case  have  done  their 
duty,  and  the  evidence  shows  that  the  de- 
fendant is  guilty,  and  if  you  turn  this  defend- 
ant loose  I  don't  want  you  to  be  going 
around  here  telling  that  the  officers  have 
not  done  their  duty,  and  that  is  the  cause 


of  mob  law,  when  It  is  yon."  At  the  time 
when  said  argument  was  made,  counsel  for 
defoidant  came  to  the  Judge,  who  was  writ- 
ing his  charge,  and  asked  the  Judge  to  stop 
the  district  attorney  from  maldng  said  argu- 
ment, and  to  reprimand  him,  and  to  orally 
charge  the  Jury  not  to  consider  said  argu- 
ment The  court  refused  to  do  this,  and  de- 
fendant excepted  to  the  action  of  the  court, 
and  at  the  close  of  the  argument  presented 
to  the  Judge  a  special  charge  to  the  same 
effect  Thereupon  the  court  called  the  dis- 
trict attorney,  and  asked  him  if  he  used  the 
language  contained  In  said  special  instruc- 
tions in  the  presence  of  counsel  of  defendant, 
and  he  unequivocally  denied  it,  and  gave  the 
language  as  quoted  above  as  his  language; 
and  the  same  coincided  with  the  court's  rec- 
ollection, who  refused  to  give  said  instruc- 
tion, because  it  did  not  quote  the  language 
of  the  district  attorney.  We  think  that  the 
argument  used  by  the  district  attorney,  as 
given  by  the  court,  was  improper,  and  that 
the  court  should  have  given  the  requested 
charge;  or,  if  he  deemed  that  not  suffi- 
cient that  his  attention  being  directed  to 
the  matter,  he  should  have  given  an  ade- 
quate charge  on  the  subject 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 


JOHNSTON  V.  JOHNSTON. 

(Oonrt  of  Civil  Appeals  of  Texas.    Feb.  12, 

1902.) 

DBB!D-DH!LITERT-<1UBSTI0N    FOR    JTIRT— AR' 

GUUBNTS  OF  COUNSEL— RBQUBST- 

BD  CHARGES. 

1.  Counsel  cannot  read,  and  comment  to  the 
Jury   on,    alleged    admissions   in   an   original 

E leading,  where  it  has  not  been  put  in  evidence, 
nt  only  its  file  mark. 

2.  Plaintiff  at  11  o'clock  in  the  evening 
caused  a  notary  to  write  a  deed  of  his  property 
to  defendant  and  her  children,  signed  it,  and 
had  it  witnessed.  The  notary  took  the  deed 
with  him,  plaintifr  instructing  him  to  affix  his 
seal  and  deliver  it  to  defendant  in  the  morn- 
ing. A  witness  to  the  deed  testified  that  the 
notary  first  handed  the  deed  to  plaintiff,  who 
said,  "No,"  that  it  belonged  to  defendant,  and 
for  him  to  pat  his  seal  on  and  give  it  to  her; 
that  defendant  told  plaintiff  to  Keep  the  deed 
nntil  mominK,  bnt  he  refused,  and  said  that  it 
was  all  settled  and  he  could  sleep.  Defend- 
ant testified  to  the  same  effect.  There  was  also 
evidence  that,  before  the  deed  was  actually 
delivered  to  defendant  the  next  morning,  plain- 
tiff directed  the  notary  not  to  deliver  it.  Held 
a  question  for  the  jnry  whether  the  deed  was 
delivered  the  evening  before. 

8.  A  request  to  charge  that  if  plaintiff  refus- 
ed to  take  the  deed,  and  said  ft  belonged  to 
defendant,  there  was  a  completed  delivery, 
though  properly  refused,  was  nevertheless  sufil- 
dent  as  a  request  that  the  issue  whether  there 
was  a  delivery  be  subuiitted  to  the  jury. 

4.  A  request  for  a  special  charge  is  not  neces- 
sary, to  enable  a  party  to  question  the  correct- 
ness of  the  charge  as  given. 

Appeal  from  district  court  Guadalupe 
coun^;    M.  Kennon,  Judge. 

Suit  by  Jerrie  C.  Johnston  against  Pris- 
cilla  Johnston,  guardian.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 
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Jas.  Greenwood  and  0.  8.  Robinson,  for 
appellant.    Dibrell  &  Moshelm,  for  appellee. 

JAMBS,  C.  J.  This  suit  was  by  Jerrle  C. 
Johnston  to  cancel  a  deed  for  want  of  men- 
tal capacity  to  execute  the  deed  and  for  non- 
deliyery.  It  appears  from  the  testimony 
that  there  was  an  issue  of  fact  whether  or 
not  he  was  mentally  In  a  condition  to  exe- 
cute a  deed  at  the  time  this  deed  was  sign- 
ed. He  signed  and  acknowledged  the  Instru- 
ment about  11  o'cloclt  at  night  on  June  14, 
1900.  There  was  testimony  that  he  did  so 
under  the  following  circumstances:  Appel- 
lee caused  P.  S.  Sowell,  a  notary  public,  to 
come  to  the  house  of  Mrs.  Shelby,  mtither  of 
Prlsdlla,  and  there  to  write  the  deed  from 
himself  to  Mrs.  Prlscilla  Johnston  and  her 
children,  Jerrle  O.,  Thomas  D.,  and  Wm.  H. 
Johnston,  for  all  the  real  property  he  owned 
In  Segutai  (describing  same),  and  all  his  per- 
sonal property;  reciting  a  ctmsideratlan  of 
$51  cash  (not  paid,  however),  and  love  and 
affection.  He  furnished  the  descriptions, 
and  gave  direction  how  the  deed  should  be 
written,  and  revised  It  After  it  was  drawn, 
he  signed  and  acknowledged  it  and  had 
Mrs.  Shelby  sign  it  as  one  of  the  witnesses. 
There  were  present  at  the  time  Mrs.  Shelby, 
Mrs.  Prlsdlla  Johnston,  besides  the  notary 
and  Jerrle,  and  probably  one  of  the  young 
ladles.  The  notary  took  the  deed  away  with 
hint  that  night;  Jerrle  Instructing  him  to  af- 
fix his  seal  to  the  instrument  the  first  thing 
next  morning,  and  to  deliver  it  to  Mrs.  Prls- 
cilla Johnston,  and  this  the  notary  did  next 
morning.  The  latter  testified  that  Jerrle 
stated  as  he  was  leaving  the  bouse  that  be 
could  sleep;  "this  thing  is  off  my  mind." 
Mrs.  Shelby  testified  that  after  the  deed 
was  signed  and  acknowledged,  Mr.  Sowell 
banded  it  over  to  Jerrle,  and  the  latter  said: 
"No;  It  Is  Prlscllla's,  and  not  mine.  Ton 
keep  the  deed,  and  put  your  seal  on  it  and 
then  give  It  to  Prlscilla,  to  have  the  stamp 
put  on  it  and  file  It  for  record."  Prlsdlla 
said:  "Jerrle,  you  keep  the  deed  nntll  morn- 
ing." He  said:  "No;  it  must  be  attended 
to  to-night"  And  when  it  was  all  written 
up  at  the  time  and  acknowledged  he  said: 
"This  thing  is  now  settled,  and  I  can  lie 
down  and  go  to  sleep."  Mrs.  Prlscilla  John- 
ston testified  that:  "After  the  deed  was 
written,  signed,  acknowledged,  and  wit- 
nessed, Mr.  Sowell  handed  It  to  Jerrle,  who 
declined  to  take  It  saying:  'It  is  not  mine. 
It  is  Prlscllla's.  You  put  your  seal  on  it 
and  give  It  to  her  the  first  thing  next  morn- 
ing, so  she  can  put  revenue  stamps  on  It 
and  file  It  for  record.' "  There  was  testi- 
mony that  before  the  deed  was  actually  de- 
livered to  Mrs.  Prlscilla  Johnston  the  next 
morning,  Jerrle  had  directed  the  notary  not 
to  do  so;  and,  upon  this  state  of  testimony, 
the  court  in  submitting  the  matter  of  deliv- 
ery, confined  the  Jury  to  what  took  place 
the  next  morning,  thereby  assuming  that 


thwe  was  no  delivery  of  the  deed  eonsnm'- 
mated  the  night  before. 

The  first  assignment  is  that  the  court  err- 
ed in  not  permitting  defendant  to  read,  and 
comment  to  the  jury  upon,  an  alleged  ad- 
mission In  the  original  petition  of  the  exe- 
cution and  delivery  of  the  deed.  The  bill  of 
exceptions  shows  that  the  objection  was 
that  the  original  petition  was  not  In  evi- 
dence, but  only  the  file  mark  thereof.  Of 
course,  if  the  abandoned  pleading  had  not 
been  made  evidence.  It  could  not  be  used  in 
argument 

The  second  Is  that  the  court  refused  to 
give  this  charge:  "In  this  case  you  are 
charged,  at  the  request  of  defendants,  that 
if  you  believe  from  the  evidence  that  Jerrie 
0.  Johnston,  at  the  time  the  deed  was  signed 
and  witnessed,  and  after  it  had  been  slg^ned 
by  him  and  signed  by  two  witnesses  at  his 
request  and  when  the  deed  was  offered  to 
him  by  P.  S.  Sowell,  dedlned  to  take  It  and 
said:  'It  is  Prlscilla  Johnston's,  and  her 
children,  and  not  mine.  Put  your  seal  on  it 
and  give  It  to  her,  and  she  must  have  it  re- 
corded at  once,'— then  this  was  delivery  of 
the  deed,  and  the  conveyance  was  complete, 
unless  you  believe  that  at  the  time  Jerrle  C. 
Johnston  did  not  know  what  he  was  doing 
when  he  executed  the  deed."  The  charge 
was  properly  refused.  In  view  of  facts  not 
alluded  to  in  this  charge,  viz.,  that  Sowell 
was,  in  the  same  connection,  directed  to 
hold  and  deliver  the  deed  next  morning,  and 
the  further  fact  that  Mrs.  PrisciUa  Johnston 
asked  Jerrle  to  keep  the  deed  until  next 
morning,  the  question  of  delivery  on  that 
night  was  strictly  one  of  fact  and  not  of 
law.  If  plalntifl,  being  capable  of  conveying 
his  property,  intended  by  what  he  said  and 
did  on  that  occasion  that  the  deed  should 
take  effect  as  a  conveyance  then  and  there, 
and  Mrs.  Prlsdlla  Johnston  so  understood 
it  and  was  willing  to  accept  It  at  that  tlme^ 
this  would  have  been  a  delivery.  The  difil- 
colty  in  this  case  has  been  in  determining, 
not  whether  there  was  sufiScient  evidence  to 
require  submission  of  the  issue  of  a  deliv- 
ery on  the  night  of  the  14th,  but  whether  or 
not  the  testimony  conclusivdy  establishes  a 
delivery  at  that  time;  and  our  view  is  that, 
under  the  evidence  here,  the  question  was 
one  of  fact  to  be  determined  by  the  jury. 
Hubbard  v.  Cox,  76  Tex.  242,  13  S.  W.  170; 
Conlan  v.  Grace  (Minn.)  30  N.  W.  883;  Bun- 
nell V.  Bunnell  (Ky.)  04  S.  W.  424.  That  the 
deed  was  not  one  of  gift  would  make  no  dif- 
ference in  the  above  rule.  If  a  valuable  con- 
sideration had  existed,  or  some  obligation 
to  execute  such  deed,  this  would  have  af> 
forded  a  material  circumstance  in  determin- 
ing what  the  grantor's  intention  was  at  the 
time.  The  charge  asked  was  not  a  correct 
submission  of  the  issue  upon  the  facts  in 
evidence.  Appellants,  by  their  assignments, 
say  that  the  court  should  have  nevertheless 
submitted  this  issue  in  some  way,  and  not 
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have  completely  Ignored  It  The  charge  was 
sufflelent  aa  a  request  for  a  Bubmlssion  of 
the  Issue.  Klrby  ▼.  EstiU,  75  Tex.  484,  12  S. 
W.  807.  Besides,  by  confining  the  decision 
to  the  fact  of  delivery  next  morning,  the 
court  practically  assumed  that  there  had  not 
been  a  dellTery  the  previous  night  and  char- 
ged against  such  theory,  and  appellants 
could  have  availed  themselves  of  error  in 
this  regard  if  they  had  asked  no  charges. 
Soott  V.  Hallway  Co.,  93  Tex.  626,  57  S.  W. 
80J.  The  third  paragraph  of  the  conrfs 
ch.'irge,  which  states,  **The  title  to  the  prop- 
erty did  not  pass  from  the  plaintiff  to  the 
defendant  unless  the  deed  was  delivered  to 
the  defendant  Mrs.  Prisdlla  Johnston  by  the 
plaintiff,  or  some  one  acting  under  his  direc- 
tion." was  adapted  strictly  to  the  theory  up- 
on which  the  case  was  submitted,— tbat  of  a 
nmnnal  delivery. 

We  have  considered  the  otber  assign- 
ments, and  see  nothing  in  them  sufBcient  to 
require  a  reversal.  We  may  specially  no- 
tice the  seventh,  which  objects  to  an  expres- 
sion that  occurs  in  the  charges  given,  viz., 
that  plaintiff,  in  order  to  be  bound,  must 
have  been  In  a  condition  to  know  ttie  nature 
and  legal  effect  of  his  act;  the  criticism  be- 
ing of  the  use  of  the  words  "legal  effect" 
The  court,  however,  gave  a  charge  requested 
by  plaintiff  which  correctly  set  this  matter 
right.  In  this:  that  if  he  knew  he  was  con- 
veying the  proiterty  to  the  grantees  named 
in  the  deed,  be  knew  the  legal  effect  of  his 
act 

We  condnde  that  the  Judgment  should  be 
reversed,  and  the  cause  remanded.  As  Mrs. 
Prisdlla  Johnston  has  not  perfected  the  ap- 
peal for  herself,  the  judgment  will  not  be 
disturbed  as  to  her.  but  will  be  reversed  and 
remanded  in  behalf  of  tbe  minora  only. 


L.AFERIERB  v.  RICHARDS.^ 

(Court  of  Civil  Appeals  of  Texas.     Jan.  8, 

1902.) 

DOMICILE— INSTRUCTIONS-UNDDB    PROHI- 

NBNCB-WraOHT   OF  BVIOBNCE— AP- 

PUCABIIilTY  TO  CASE. 

1.  Ou  an  issue  whether  decedent  was  dom- 
Iriled  in  Texas  or  New  Mexico  at  the  time  of 
his  death,  a  charge  that  the  word  "resided," 
as  used  in  a  certain  New  Mexico  statute,  meant 
tbe  same  as  "domiciled,"  and  that  nnder  sucli 
Ktntute  a  citizen  of  the  United  States  could  not 
vote  in  New  Mexico  unless  domiciled  there, 
was  not  objectionable  as  giving  undue  prom- 
inence to  the  facts. 

2.  Such  charge  was  not  objectionable  as 
cunimcuting  ou  the  weight  of  evidence. 

3.  An  instruction  that  under  a  certain  stat- 
nte  of  New  Mexico  a  person  could  reside  in 
one  precinct  in  a  comity,  and,  by  compljing 
with  its  terms,  legally  vote  in  another  pre- 
cinc-t  was  objectionable  as  giving  undue  prom- 
inence to  the  facts  recited,  wliere  the  testi- 
mony on  which  it  was  based  was  merely  im- 
pcor-bing  in  its  character,  and  the  statnte  was 
l>I,iin  and  intelligible,  reqniring  no  construc- 
tion. 

4.  An  instruction  reqniring  the  jury,  before 
finding  for  plaintiffs  in  a  partition  suit  by  them 
as  alleged  heirs  against  the  heir  having  posses- 


sion of  decedent's  property,  to  find  from  a  pre- 
ponderance of  evidence  that  decedent  left  no 
living  wife,  was  properly  given  where  there 
was  some  evidence  of  the  existence  of  a  wife, 
which,  if  true,  would  have  defeated  plaintiffs' 
daim. 

5.  In  a  partition  suit  brought  by  alleged 
heirs  of  deciedent  against  the  hrir  having  pos- 
session of  the  property  the  burden  is  on  plain- 
tiffs to  prove  their  title,  defendant's  possession 
alone  being  suffldeut  to  entitle  liim  to  judg- 
ment otherwise. 

Appeal  from  district  court  Bl  Paso  coim- 
ty;  J.  M.  Ooggin,  Judge. 

Addon  by  B.  N.  Laferlere  and  others 
against  A.  H.  Richards,  guardian,  and  others. 
Judgment  for  defendant  Richards,  and  La- 
ferlere  appeals.  Affirmed. 

Millard  Patterson,  C.  N.  Buckler,  and  J. 
D.  Bryan,  for  appellant.  Hawkins  &  Frank- 
lin and  Tnmey  &  Burges,  for  appellee. 

JAMBS,  C.  J.  A.  J  De  Meulea  died  in  No- 
vember, 1898,  leaving  certain  turquoise  and 
other  personalty  In  El  Paso,  Tex.  Accord- 
ing to  tbe  laws  of  descent  in  New  Mexico, 
if  he  left  neither  wife  nor  legitimate  chil- 
dren surviving  him,  his  father,  who  survived 
him,  was  entitled  to  all  personalty,  to  tbe 
exclnsion  of  the  brothers  and  sisters.  The 
law  of  Texas  being  different  gives  rise  to 
this  suit  The  issue  was  whether  or.  not  he 
resided  In  EI  Paso,  Tex.,  or  in  New  Mexico 
at  the  date  of  his  death.  Six  of  his  brothers 
and  sisters  and  one  nephew  brought  this  suit 
alleging  his  residence  to  have  been  El  Paso, 
Tex.,  claiming  seven-eighteenths  of  the  prop- 
erty, against  A.  H.  Richards,  who  was  io 
possession  of  the  property,  and  against  Oer- 
main  De  Meules,  his  father,  and  against  two 
other  sisters;  alleging  that  the  father  was 
entitled  to  nine-eighteenths,  and  each  broth- 
er and  sister  one-eighteenth,  and  praying  for 
partition.  Richards,  guardian  of  the  estate 
of  the  father,  Germain  De  Meules,  an  habitu- 
al drunkard,  was  admitted  as  such  to  repre- 
sent the  Interest  of  his  ward.  The  two  sis- 
ters who  were  joined  with  Richards  as  de* 
fendants  by  their  pleadings  in  effect  admit- 
ted that  the  father  was  entitled  to  the  prop- 
erty. We  regard  the  position  of  the  guard- 
ian in  the  case  as  that  of  the  defendant.  De 
Meules'  mother  was  dead. 

Conclusions  of  Law. 

The  first  assignment  is  that  "the  verdict 
Is  against  the  great  weight  and  preponder- 
ance of  the  evidence,  as  the  evidence  shows 
conclusively  that  at  the  time  of  his  death  A. 
J.  De  Meules  was  residing  in  El  Paso,  Texas, 
and  regarded  and  claimed  such  place  as  his 
home."  There  is  testimony  to  warrant  the 
verdict 

The  third  asslgfnment  complains  of  the  fol- 
lowing paragraph  of  the  charge:  "The  word 
'resided,'  as  used  in  section  1703  of  the  Laws 
of  the  Territory  of  New  Mexico  complied  In 
1897,  and  introduced  in  evidence  before  us. 
Is  synonymous  with  and  means  the  same  as 
the  word  'domiciled,'  and,  under  said  article 


'  Writ  of  error  danled  by  supreme  court  March  n,  isoi. 
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to  entitle  a  citizen  of  the  United  States  to 
Tote  at  as  election  held  In  New  Mexico,  be 
must,  at  the  time  the  election  Is  held,  have 
his  donllclle  in  said  territory."  The  term 
"domicile^"  as  dlBtlnguisbed  from  "resi- 
dence," was  substantially  explained  in  other 
paragraphs.  The  objection  to  the  clause 
quoted  is  that  "it  was  upon  the  weight  of 
evidence,  argumentative,  and  was  calculated 
to  lead  the  minds  of  the  jury  away  from  the 
main  Issue  In  the  case,  which  was,  what  was 
the  domicile  of  A.  3.  De  Meules  at  the  time 
of  his  death?"  The  New  Mexlc3  statute 
(Comp.  Laws  1897,  |  1703)  was  properly  Id 
evidence,  and  provided,  among  other  qualifi- 
cations, that  a  voter  must  be  a  citizen  of  the 
United  States  and  a  resident  of  the  terri- 
tory. The  first  part  of  the  charge  criticised 
was  properly  given  in  order  to  give  the  Jury 
a  correct  understanding  of  the  term  "resi- 
dent" as  used  in  such  statute,  and  to  our 
minds  the  subsequent  part  of  the  clause  does 
nothing  more.  It  was  necessary,  in  view  of 
testimony,  that  De  Meules  had  voted  in  New 
Mexico,  and.  In  view  of  the  statute,  which 
was  in  evidence,  defining  the  qualifications 
of  voters  in  that  territory,  to  have  the  Jury 
correctiy  informed  as  to  a  term  of  doubtful 
meaning  In  such  statute,  otherwise  it  would 
have  been  left  to  them  to  construe  the  law 
for  themselves.  They  might  otherwise  have 
concluded  that  by  "resident"  the  statute  in- 
tended persons  not  really  domiciled  in  the 
territory,  and  only  temporarily  there  without 
any  fixed  intentions.  The  charge,  for  this 
reason,  was  warranted.  A  charge  cannot  be 
said  to  give  undue  prominence  to  facts,  and 
therefore  error,  when  it  Is  necessary  to  give 
it  in  order  to  properly  direct  the  Jury.  How 
would  the  Jury  have  known  what  signifi- 
cance to  give  to  the  act  of  voting  upon  an  Is- 
sue of  residence  unless  it  knew  what  was  re- 
quired in  that  respect  to  constitute  a  voter? 
The  court  did  not  comment  on  the  evidence, 
and  it  did  not  state  what  effect  the  fact  of 
voting  was  entitied  to,  m*  that  it  was  enti- 
tled to  any;  and  the  charge  generally  ab- 
stains from  assuming  facts  that  were  in  is- 
sue. In  this  connection  may  be  noticed  the 
seventh  assignment,  which  complains  of  the 
following  charge,  given  at  defendants'  re- 
quest: "You  are  Instructed  that  under  the 
laws  of  the  territory  of  New  Mexico,  intro- 
duced in  evidence  before  you,  that  any 
qualified  voter  (who  is  a  citizen)  who  wish- 
es for  legal  cause  to  vote  in  any  precinct  in 
the  county  in  which  he  is  a  qualified  voter 
can  do  so  by  procuring  a  certificate  signed 
by  the  board  of  registration  of  his  precinct, 
setting  forth  fully  the  causes  which  compel 
him  to  be  absent  from  bis  own  precinct,  and 
showing  the  precinct  in  which  he  desires  to 
vote;  and  that,  therefore,  a  qualified  voter 
residing  in  the  precinct  in  which  Las  Cruces 
Is  situated  could,  by  complying  with  such 
laws,  legally  vote  in  the  precinct  In  which 
Alamogordo,  mentioned  in  the  evidence,  is 
situated."     It  appears  that  on  cross-exam- 


ining defendants'  witness  Espalin,  who  bad 
testified  that  he  lived  at  Las  Cruces,  and  bad 
voted  at  Alamogordo  at  an  election  in  1898, 
plaintiffs  elicited  the  fact  that  Alamogordo 
and  Las  Cruces  were  in  different  preciucts. 
A  law  of  the  territory,  as  stated  in  the  above 
charge,  was  in  evidence,  and  the  witness 
Espalin  testified  that  he  had  procured  a  cer- 
tificate, which  allowed  him  to  vote  at  Alamo- 
gordo. The  evidence  drawn  from  this  wit- 
ness was  impeaching  in  its  character,  and 
the  statute  Just  referred  to  was  properly  In 
evidence  in  connection  with  his  testimony. 
But  the  statute  was  plain,  and  intelligible 
to  any  mind,  and  required  no  construction, 
and  it  was  unnecessary  to  mention  It  In  the 
charge.  It  was  an  Isolated  fact  bearing  upon 
an  issue,  and  mentioning  it  in  the  charge  had 
a  tendency  to  emphasize  it  The  cnly  Justifi- 
cation for  a  charge  singling  out  and  mention- 
ing an  instrument  or  a  law  pertinent  to  a  col- 
lateral issue  would  be  In  the  fact  that  it  dif- 
fered from  other  testimony  in  requiring  con- 
struction by  the  court 

The  fifth,  sixth,  seventh,  eighth,  ninth,  and 
tenth  assignments  are  attacks  on  charges 
given.  The  fifth  assignment  presents  no 
proiwsition  except  what  is  contained  in  the 
assignment  itself,  which  is  that  It  was  error 
to  require  the  Jury  to  believe  that  De  Meules 
had  his  principal  place  of  residence  in  EI 
Paso  in  order  to  find  for  plaintiff.  As  a 
proposition  of  law,  this  feature  of  the  charge 
was  not  erroneous.  There  is  no  effort  made 
in  the  brief  to  show  that  it  was  erroneous 
for  any  special  reason.  The  sixth  Is  that 
there  was  error  in  requiring  the  Jury,  before 
they  could  find  for  plaintiffs,  to  find  from  a 
preponderance  of  the  evidence  that  De 
Monies  had  no  living  wife,  and  that  he  left 
no  legitimate  children,  for  the  reason  that  no 
evidence  was  introduced  tending  to  show 
that  he  had  a  wife,  or  that  he  was  ever  mar- 
ried. There  was  some  testimony  tending  to 
show  he  left  a  wife,  but  none  that  he  ever 
had  any  children.  The  charge  is  certainly 
not  subject  to  the  objection  that  there  was 
no  evidence  whatever  that  he  left  a  wife. 
There  was  some  evidence  that  he  was  nev- 
er married,  hence  that  he  left  no  legitimate 
children.  Suppose  the  Jury  believed  that  De 
Meules'  domicile  was  El  Paso,  and  that  he 
left  a  wife  and  no  children,  plaintiff,  under 
the  law  of  Texas,  would  not  have  been  enti- 
tied to  recover  any  of  his  personalty,  as  it 
would  presumably  be  community.  But  sup- 
pose they  believed  that  bis  domicile  was  El 
Paso,  and  that  be  left  no  wife,  still  the  Jury 
were  charged  plaintiffs  could  not  recover  un- 
less they  further  believed  from  a  preponder- 
ance of  the  testimony  that  deceased  left  no 
legitimate  children.  The  giving  of  such  a 
charge,  particularly  as  worded  here,  assum- 
ed that  there  was  evidence  from  which  it 
might  be  found  there  were  such  children; 
and  Its  tendency  was  to  lead  the  Jury  to  con- 
sider such  Issue,  and  to  find  against  plaintifls 
upon  It  alone.     Appellee  contends  that  it 
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was  Incumbent  on  plaintiffs  to  establish  af- 
flrmatiTely  all  facts  necessary  to  their  title. 
The  testimony  developed  evidence  of  the  ex- 
latence  of  a  wife,  which,  if  trne,  would  de- 
feat plaintiffs'  claim  under  the  laws  of  Tex- 
as, as  w^  as  nnder  the  laws  of  New  Mexi- 
co: and  in  view  of  this  evidence  the  court 
properly  required  a  finding  that  there  was 
no  surviving  wife,  before  allowing  plaintiffs 
to  recover.  But  the  court  should  not  have 
gone  further,  in  the  absence  of  evidence,  and 
conditioned  plaintiffs'  recovoy  on  the  non- 
existence of  children.  There  being  evidence 
that  deceased  was  never  married,  there  was 
some  evidence  that  he  had  no  legitimate 
diUdren.  Beyond  this  the  record  is  silent  as 
to  chtldTNi,  and  It  would  have  been  more 
proper  for  the  court  to  have  assumed  the 
fact  that  he  had  none,  and  so  Instructed  the 
Jury.  Uunnlcutt  v.  State,  75  Tex.  242,  12  8. 
W.  106.  Under  the  seventh  assignment,  in 
what  la  called  a  "statement,"  appellant 
seems  to  rely  upon  two  points,  neither  of 
which  is  well  taken.  We  need  notice  but 
one  of  them,  which  is  that  in  this  paragraph 
of  the  charge  the  Jury  were  authorized  to 
find  for  the  guardian  without  reference  to 
whether  or  not  De  Meules  left  a  wife  or 
children.  The  father,  by  his  guardian,  was 
defendant,  and  was  !n  possession  of  the 
property  to  which  plaintiff  asserted  title. 
If  plaintiffs  established  no  title,  they  could 
not  recover,  and  defendants'  possession  alone 
was  sufficient  to  entitle  him  to  Judgment 
against  them.  It  was  not  necessary  for  de- 
fendant to  negative  said  conditions.  The 
elgbtb,  ninth,  and  tenth  assignments  In  the 
brief  are  not  sustained.  The  charges  they 
criticise  are,  in  our  opinion,  correct 

The  second,  eleventh,  twelfth,  thirteenth, 
and  fonrteentb  In  the  brief  complain  of  char- 
ges refnaed.  In  our  opinion,  they  were  all 
snbstantlally  embraced  in  the  court's  charge. 
We  tbink  also  that  there  was  no  error  In  re- 
fusing the  charge  referred  to  In  the  fifteenth 
assignment.  From  what  the  record  shows 
hi  connection  with  the  sixteenth  and  eight- 
eenth assignment,  the  mlings  complained  of 
were  not  erroneous. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

(Feb.  12,  1902.) 

The  motion  criticises  what  Is  stated  In  the 
original  opinion  under  the  sixth  assignment 
'Hie  assignment  does  not  warrant  our  con- 
sidering any  possible  defect  in  the  charge  in 
Its  reference  to  children.  There  is  no  sepa- 
rate proposition  advanced  by  appellant  un- 
der tbe  assignment,  and  we  can  properly 
consider  only  what  Is  stated  In  the  assign- 
ment Itself  as  a  proposition.  The  only  ob- 
jection It  makes  to  the  charge  Is  that  there 
was  no  evidence  whatever  tending  to  show 
that  deceased  had  a  wife,  or  that  he  was 
ever  married,  and  all  the  testimony  showed 
bim  to  have  been  a  single  man.    We  think 


there  was  evidence  that  he  had  a  wife,  and 
this  conclusion  of  itself  satlsfles  the  only 
question  tbe  assignment  raises,  and  there- 
fore what  else  Is  said  In  the  former  opinion 
in  connection  with  the  sixth  assignment  Is 
withdrawn. 

The  motion  further  discusses  what  the 
former  opinion  states' concerning  the  seven- 
teenth assignment  We  are  not  prepared  to 
hold  that  this  assignment  furnishes  good 
ground  for  reversing  the  Judgment  Be- 
sides, the  statute  of  New  Mexico  was  an  un- 
disputed fact  in  evidence.  It  can  hardly  be 
held  error  for  the  trial  court  to  state  the  un- 
controverted  facts  upon  an  Issue,  unless  It 
singles  out  certain  uncontroverted  facts  to 
the  exclusion  of  others,  or  unless  It  repeats 
it  or  BO  mentions  It  as  to  give  It  undue 
prominence,  or  In  some  way  comments  on 
tbe  fact  Such  objections  are  not  present 
and  we  can  see  no  valid  reason  why  the 
court  should  be  held  to  have  erred  in  stating 
an  undisputed  fact 

The  motion  is  granted,  and  Judgment  af' 
firmed. 


LEONARD  et  al.  v.  HARKLEROAD.' 

(Court  of  Civil  Appeals  of  Texas.    Feb.  llr 
1902.) 

WRONGFUL  ATTACHUBNT  —  HAUCB  — ELEC- 
TION OF  REMEDIES  —  JURISDICTION  —  DAM- 
AGES-ITEMS—PRINCIPAL  AND  AGENT— AC- 
QUIESCENCE IN  AGENT'S  ACTS. 

1.  In  an  action  for  the  wrongful  and  ma- 
lldouB  attachment  of  goods,  the  owner  was- 
not  compelled  to  elect  to  sue  the  plaintiffs  in 
attachment  for  the  wrongful  act  independent 
of  the  boud,  or  sue  them  and  their  surety  on 
the  bond,  but  he  might  sue  the  plalntifEs  in' 
attachment  iDdependeut  of  the  boud  and  joiDi 
the  surety;  and,  having  done  so,  and  demand- 
ed exemplary  damages  of  such  plaintiffs  to  a 
sum  within  the  jurisdiction  of  the  court,  th» 
surety  could  not  successfully  plead  to  the  ju- 
risdlctiou  because  his  liability  on  the  bond 
was  less  than  the  minimum  sum  for  which  the 
court  had  jurisdiction. 

2.  Though,  in  an  action  for  wrongful  attach- 
ment of  exempt  household  goods,  the  court's 
conclusion  of  fact  mentioned  as  items  of  dam- 
age house  rent,  expenses,  and  attorney's  fees, 
iniich  could  not  ordinarily  be  considered  as  ac- 
tual damage,  but  such  items  were  pleaded, 
and  it  did  not  appear  that  there  were  excep- 
tions to  the  pleading  or  the  proving  of  such 
items  as  of  damage,  the  appellate  court  cannot 
say,  in  the  absence  of  a  statement  of  facts, 
that  a  case  was  not  made  which  might  bring 
such  items  within  the  domain  of  actual  dam- 
ages, 

3.  ^Vhe^e  plaintiff  alleged  that  household 
goods  of  the  value  of  $^4  were  wrongfully 
seized  under  attachment  and  held  for  34  days, 
a  judgment  for  $500  for  exemplary  damages 
and  $90  actual  damages  would  not  be  set 
aside  on  the  ground  that  the  exemplary  dam- 
ages were  out  of  proportion  to  the  actual 
damages. 

4.  Where  the  court  found  that  defendant's 
agent  maliciously  attached  goods,  the  inventory 
of  which  showed  them  to  be  exempt,  and  the 
court's  couclusions  of  law  imputed  the  agent's 
malice  to  the  principal  for  failure  to  repudiate 
the  act,  and  It  appeared  that  the  goods  re- 
mained with  the  otUcer  for  34  days,  and  were 
recovered  by  plaintiff  at  the  end  of  the  litiga- 


'  Rehearing  denied. 
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tlon,  it  will  be  preanmed,  In  the  absence  of  a 
statement  of  facts,  that  the  evidence  showed 
knowledge  of  the  principal  and  acquiescence  in 
the  acts  of  the  agent. 

Appeal  from  district  court,  De  Witt  coun- 
ty; James  0.  Wilson,  Judge. 
Action  by  W.  S.  Harkleroad  against  H. 

B.  Leonard  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Modifled. 

Kleberg,  Grimes  &  Baker,  for  appellants. 
DaTlds(Hi  &  Bailey  and  Price,  Oreen  & 
Green,  for  appellee. 

GILL,  J.  W.  8.  Harkleroad,  the  appel- 
lee, brought  this  suit  against  W.  C.  and  T. 
M.  Thrift  for  damages  for  the  wrongful  is- 
suance and  levy  of  a  writ  of  attachment  ui>- 
on  certain  exempt  household  goods  belong- 
ing to  appellee.  H.  B.  Leonard  was  made 
party  defendant  as  surety  on  the  attachment 
bond.  Wm.  Watson,  the  constable  who  le- 
vied the  writ,  Wm.  Rice,  F.  Kunetka,  and 

C.  F.  Kaiser,  sureties  on  his  official  bond, 
were  also  made  parties  defendant.  Others 
were  also  made  partlee  defendant,  but,  as 
the  suit  as  to  tbem  was  dismissed,  we  will 
notice  them  no  further.  Appellee  alleged 
that  the  writ  was  wrongfully  sued  out  and 
procured  to  be  levied  by  the  Thrifts  ma- 
liciously and  for  the  purpose  of  injuring, 
vexing,  and  harassing  him,  and  with  knowl- 
edge that  the  property  was  exempt;  that 
Watson,  the  officer  who  levied  the  writ, 
knew  the  goods  were  exempt,  and  made  a 
wrongful  and  excessive  levy.  Damages, 
actual  and  exemplary,  were  prayed  for  as 
against  the  Thrifts  and  Watson.  Judgment 
waa  asked  against  Leonard,  the  surety  on 
the  attachment  bond,  for  $26,  the  amoimt  of 
the  bond.  Appellee  prayed  Judgment  against 
the  sureties  on  Watson's  official  bond  for 
the  amount  thereof.  The  case  was  tried  to 
the  court  without  a  Jury,  and  resulted  in  a 
Judgment  against  the  Thrifts  and  Watson 
for  $90.25  actual  damages  and  $500  ex- 
emplary damages,  holding  Leonard  on  the 
attachment  bond  for  $26  actual  damages  and 
the  sureties  of  Watson  for  the  actual  dam- 
ages adjudged  against  him.  From  this  Judg- 
ment the  parties  cast  have  appealed. 

The  surety  on  the  attachment  bond  and 
the  sureties  on  the  official  bond  of  the  con- 
stable interposed  pleas  to  the  Jurisdiction  of 
the  district  court,  their  contention  being 
that  the  sums  prayed  for  agahist  them,  and 
beyond  which  they  could  in  no  event  be  lia- 
ble, were  beneath  the  minimum  Jurisdiction 
of  the  court  In  which  the  suit  was  brought, 
the  sum  claimed  against  Leonard  being  $26, 
and  that  claimed  against  the  sureties  of  the 
constable  being  $500,  and  no  more.  The 
court  overruled  the  pleas,  and  his  action  in 
this  respect  is  assigned  as  error.  It  is  con- 
tended on  behalf  of  Leonard  that  the  appel- 
lee had  his  right  of  election,— that  is  to  say, 
he  might  sue  the  plaintiffs  in  attachment  on 
their  liability  independent  of  the  bond,  or  he 
might  aue  them  and  their  surety  on  the  bond 


as  a  writt«i  obligati(»i,  but  tbat  he  must 
do  one  or  the  other,— and,  having  sued  the 
attachment  plaintiffs  independoit  of  the 
bond,  the  surety  could  not  be  Joined.  W« 
do  not  think  either  contention  sound.  The 
surety  on  an  attachment  bcrnd  binds  himself 
to  be  responsible  tor  the  consequences  of  his 
principal's  acts  tf  they  should  turn  out  to 
be  wrongfid.  The  bond  creates  his  liability, 
and  at  the  same  time  limits  it  to  the  sum 
named  therein.  But  the  bond  neither  fixes 
nor  limits  the  liability  of  the  principal.  His 
liability  grows  out  of  his  wrongful  act  and 
the  extent  of  it  Is  limited  only  by  the  amount 
which  the  facts  may  indicate  is  a  Just  Judg- 
ment against  him  for  the  consequences  of 
his  wrong.  Half  ▼.  Curtis,  68  Tex.  640,  6 
S.  W.  451.  Leonard  was  Thrift's  surety,  the 
extent  of  his  suretyship  being  limited  by  the 
terms  of  the  bond.  Inasmuch  as  the  de- 
fendant had  nothing  to  do  with  the  fixing 
the  amount  of  the  attachment  bond,  it  can- 
not be  held  upon  any  sound  reason  that 
plaintiff  In  attachment  could  thus  limit  his 
liability,  however  disastrous  to  defendant  the 
consequences  might  be.  The  attachment 
plaintiff  is  liable  for  the  full  consequences 
of  his  wrongful  acts,  but,  under  the  law,  be- 
fore he  is  entitled  to  the  writ  of  attachment, 
he  must  indemnify  the  defendant  with  sol- 
vent sureties  in  at  least  double  the  amount 
'of  the  debt  claimed  to  be  due.  The  surety 
in  such  a  case  is  In  much  the  same  position 
as  a  surety  on  a  note  who  names  the  sum 
for  which  he  agrees  to  be  bound  and  refuses 
to  be  boimd  for  the  entire  sum.  In  such  a 
case,  if  the  holder  of  the  note  found  It  nec- 
essary to  sue,  his  right  to  Join  the  surety 
could  not  be  successfully  questioned,  and 
this  without  reference  to  whether  the  sum 
for  which  the  surety  bound  himself  was 
within  the  Jurisdiction  of  the  court  in  which 
the  suit  on  the  note  was  properly  brought. 
The  liability  of  the  surety  would  be  an  in- 
separable incident  of  the  recovery,  and  the 
court,  having  acquired  Jurisdiction  to  render 
Judgment  on  the  note,  would  have  the  power 
to  dispose  of  all  questions  incident  thereto. 
So  in  this  case  the  appellee  had  the  right 
to  bring  his  suit  in  the  court  having  Juris- 
diction of  the  amount  claimed,  and  to  Join 
as  defendants  all  parties  Jointly  liable.  Hil- 
liard  V.  Wilson,  76  Tex.  180,  18  S.  W.  25; 
MiUiken  Go.  v.  Callahan  Co..  69  Tex.  206. 
6  S.  W.  681;  Cabell  v.  Shoe  Co.,  81  Tex.  108, 
16  S.  W.  811.  What  has  been  said  disposes 
of  the  questions  raised  by  both  sets  of  sure* 
ties  on  the  subject  of  Jurisdiction. 

Under  another  assignment  of  error  the 
Judgment  is  assailed  as  unsupported  by  the 
conclusions  of  fact  We  are  aware  that  sev- 
eral items  of  damages  mentioned  hi  the  trial 
court's  fact  conclusions  would  not  be  ordinari- 
ly recoverable  as  actual  damages,  but  a  per- 
son guilty  of  a  wrong  is  responsible  to  the 
pprsoii  injured  for  the  natural  and  probable 
consequences  of  his  act,— for  such  results 
as    might    reasonably    have   been    foreseen. 
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There  Is  ao  statement  of  facts  In  the  record. 
The  items  complained  of  were  pleaded  as 
items  of  actual  damage.  No  exceptions  to 
the  pleadings  In  this  respect  seem  to  liave 
been  niged  in  the  court  below.  So  far  as 
we  are  able  to  ascertain,  proof  was  admitted 
to  establish  these  items  without  objection. 
In  the  absence  ol  a  statement  of  facts,  we 
are  unable  to  say  that  a  case  was  not  made 
which  mi^t  bring  the  items  complained  of, 
Tlz.,  bouse  rent,  expenses,  and  attorney's 
fees  ezi>ended  In  recovering  the  property, 
within  the  domain  of  actual  damages. 

Appellants  contend  the  exemplary  dam* 
ages  awarded  are  bo  out  of  proportion  to  the 
actual  damages  recovered  as  to  require  onr 
interference.  We  cannot  concur  in  this  con- 
tention. The  allegations  are  that  ^94  worth 
of  household  goods  were  seized  and  withheld 
from  the  owner  for  84  days.  Their  value  is 
not  found  by  the  court,  but.  In  the  absence 
of  a  statement  of  facts,  we  will  presume 
In  favor  of  the  Judgment  that  they  were 
worth  approximately  their  alleged  value. 
Had  the  appellee  chosen  to  sue  for  conver- 
Bloa  Instead  of  demanding  the  goods  them* 
selves,  bis  recovery  of  actual  damages  must 
have  been  much  greater.  When  this  is  re- 
membered, and  it  is  also  borne  in  mind  that 
the  charges  of  malice  and  the  purpose  to 
vex  and  harass  and  injure  are  here  unde- 
nied,  and  the  finding  to  that  effect  nnas- 
sailed,  the  sum  adjudg^ed  as  exemplary  dam- 
ages does  not  appear  out  of  proportion. 

It  is  urged  on  behalf  of  appellant  Watson 
that  the  Judgment  for  exemplary  damages 
against  him  Is  without  pleading  to  sustain 
it.  This  complaint  Is  meritorious.  The  pe- 
tition contains  no  charge  of  malice  against 
him,  and  is  insufficient  to  sustain  the  Judg- 
ment against  him  for  anything  more  than 
actual  damages.  The  Judgment  in  so  far  as 
it  holds  him  for  exemplary  damages  is  re- 
versed, and  here  rendered  in  his  favor. 

The  court  finds  as  a  fact  that  W.  C. 
Thrift  as  the  agent  of  T.  M.  Thrift,  ma- 
liciously sued  out  the  writ,  and  in  his  con- 
clusions of  law  imputes  the  malice  of  the 
agent  to  the  principal  for  failure  to  repudi- 
ate bis  agent's  acts'.  We  infer  from  the  rec- 
ord tliat  the  goods  were  in  the  custody  of 
the  officer  for  34  days.  Their  nature,  as  in- 
dicated by  the  inventory,  stamps  them  with 
the  character  of  exempt  property.  They 
were  evidently  recovered  by  appellee  at  the 
end  of  the  litigation.  We  must  conclude^ 
therefore,  that  the  evidence  showed  knowl- 
edge of  the  facts  on  the  part  of  the  prin- 
cipal, and  acquiescence  in  the  wrongful  and 
malldons  acts  of  bis  agent,  and  that  for 
that  reason  the  court  Imputed  malice  to  the 
principal.  No  finding  of  the  court  is  incon- 
sistent with  this  presumption,  and,  in  the 
absence  of  a  statement  of  facts.  It  will  be 
Indulged  in  favor  of  the  Judgment. 

Appellants  assail  the  Judgment  as  nnln- 
telllgfble.  It  is,  indeed,  very  Inartlstlcally 
dnwn,  and  by  no  means  expresses  the  mind 

e7  8.w.— a 


of  the  court  as  clearly  as  it  should.  But  we 
think  It  fairly  appears  therefrom  that  the 
two  Thrifts  are  held  tor  the  entire  sum  ad- 
Judged;  that  Watson  and  his  sureties  are 
held  for  the  actual  damages  found;  and  that 
the  liability  of  Leonard,  the  surety  on  the 
attachment  bond,  is  limited  to  |26,  as  fixed 
in  the  bond. 

We  have  found  no  reversible  err<»  in  the 
record  except  as  to  Watson.  The  Judgment 
will  be  reversed  and  rendered  as  to  him  to 
the  extent  and  in  the  respect  indicated  in  a 
foirmer  part  of  this  opinion.  In  all  other  re- 
spects It  is  afilrmed.  Affirmed  in  part,  and 
reversed  and  rendered  in  part 


OULF,  O.  &  S.  P.  BY.  OO.  v.  DAB6T  et  at 

(Court  of  Civil  Appeals  of  Texas.     Feb.  6, 

1002.) 

COMMON  CARRIERS— FAILTJRB  TO  DBLIVBR 
OOODS— DESTRUCTION  BY  STORM— CONVER- 
SION —  ISSUES  —  NOTICE  TO  CONSIONBB  — 
FLBADINO— BREACH  OF  CONTRACT. 

1.  Where  a  railway  company  received  a  car 
load  of  wheat  for  transportation,  and,  owing 
to  delay  lu  carriage  and  delivery  at  the  point 
of  deBtinatlon,  it  was  still  in  possession  of  the 
company,  when  a  large  part  of  it  was  destroy- 
ed by  an  unnsual  storm,  the  company  is  not . 
liable  for  conversion  of  the  wheat  so  destroyed. 

2.  Where  a  railroad  company  received  a  car 
load  of  wheat  for  transportation,  and  while  in 
the  company's  possession  a  large  portion  of  it 
was  destroyed  by  a  storm,  and  uie  company 
recovered  a  portion  of  the  wheat  and  retained 
It  an  unreasonable  time,  the  company  is  liable 
for  conversion  of  the  wheat  so  recovered  and 
retained. 

On  Motion  for  Rehearing. 

Where,  In  an  action  against  a  railway 
company  to  recover  the  valne  of  a  car  load  of 
wheat  which  was  shipped  over  the  road  and 
not  delivered,  the  petition  does  not  mention  a 
contract  to  notify  the  consignee  of  the  receipt 
of  the  wheat  at  its  destination,  or  allege  a 
breach  of  such  condition,  plaintiff  cannot  recov- 
er on  the  ground  of  sadi  breach. 

Appeal  from  Lampasas  county  court;  D. 
O.  Thomas,  Judge. 

Action  by  Darby  &  Canthen  against  the 
Gnlf,  Colorado  &  Santa  F6  Railway  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.    Reversed. 

Bollinger  Mills  and  J.  W.  Terry,  for  appel- 
lant   Walter  Acker,  for  appellees. 

FISHBR,  C.  J.  This  is  an  action  by  ap- 
pellees against  the  railway  company  to  re- 
cover the  value  of  a  car  load  of  wheat 
shipped  by  appellees  over  appellant's  road 
from  the  town  of  Lometa,  in  Lampasas 
county,  to  the  city  of  Galveston,  which,  It 
was  alleged,  by  reason  of  the  negligence  of 
the  defendant  was  n9ver  delivered  to  the 
appellees  or  tiie  consignee  at  the  place  of 
destination.  Appellees  recovered  the  full 
value  of  the  car  load  of  wheat  The  testi- 
mony shows  that  there  was  a  few  days'  de- 
lay in  transporting  the  wheat  to  Galveston, 
and  in  keeping  the  same  by  the  carrier  at 
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that  point  before  the  disastrous  storm  that 
occurred  there  on  September  7,  1900,  by 
irhicb  mvst  of  the  wheat  In  the  car  was  de- 
stroyed. After  the  storm  a  part  of  the 
wheat  In  the  car  was  recovered,  and  It  was 
retained  in  possession  of  the  railway  com- 
pany for  several  months  without  being  ac- 
counted for  and  delivered  to  the  appellees. 
Plaintiffs'  cause  of  action  Is,  in  effect,  one 
of  conversion  of  the  entire  car  load  of 
wheat;  but  It  does  not  appear  from  the 
facts  that  such  an  unreasonable  length  of 
time  had  elapsed  from  the  time  that  the 
wheat  should  have  arrived  before  the  oc- 
currence of  the  storm  by  which  it  was  par- 
tially destroyed  as  would  authorize  the  con- 
clusion that  such  delay  amounted  to  a  con- 
version. A  mere  delay  of  a  carrier  in  de- 
livering the  shipment  is  not  usually  held 
tantamount  to  a -conversion  of  the  property. 
BoUing  V.  Kirby  (Ala.)  24  Am.  St  Rep.  793, 
and  notes  thereto  on  pages  808,  815,  and  816 
(s.  c.  7  South.  914).  And  if  the  property  in 
the  meantime  is  destroyed  by  the  act  of 
God,  the  carrier  will  not  be  hdd  liable. 
This  principle  is  recognized  in  the  recent 
case  of  Railroad  Oo.  v.  Bergman  (Tex.  Civ. 
App.)  61  S.  W.  999,  in  which  it  was  also  held 
that  the  storm  in  question  was  of  such  an 
unprecedented  character  that  It  could  not 
have  been  anticipated  and  guarded  against 
by  the  exercise  of  the  utmost  diligence;  and 
we  think  that  case  Is  decisive  of  the  ques- 
tions presented  in  this  case  under  appellant's 
assignments  of  errors,  except  as  to  that  por- 
tion of  the  wheat  which  was,  after  the 
storm,  recovered  by  the  appellant  We  think 
the  conduct  of  appellant  relating  to  the 
wheat  that  was  afterwards  recovered  would 
make  it  liable  for  its  value.  The  delay  in 
accounting  for  It  and  restoring  it  to  the  par- 
ties that  were  entitled  to  It  was  unreason- 
able, and  the  trial  court  under  the  facts 
stated,  would  be  authorized  to  redder  judg- 
ment against  the  railroad  for  the  value  of 
the  wheat  so  recovered. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 

On  Rehearing. 

(March  8,  1902.) 

Our  reference  in  the  original  opinion  to 
the  case  of  Boiling  v.  Kirby  (Ala.)  24  Am. 
St  Rep.  789  (s.  c.  T  South.  914),  was  made 
for  the  purpose  of  directing  attention  to  the 
authorities  cited  In  the  notes  of  the  reporter 
to  that  case,  to  the  effect  that  under  a  con- 
tract of  shipment  the  carrier  would  not  be 
held  liable  for  the  total  value  of  the  goods, 
where  the  negligence  or  the  breach  of  the 
contract  consisted  merely  In  delay  in  trans- 
portation and  delivery:  that,  in  order  to 
hold  the  carrier  liable  for  the  full  value,  the 
delay  must  be  of  such  a  character  as  would 
authorize  the  Inference  that  the  carrier  had 
converted  or  appropriated  the  goods,  or  re- 


fuse'' to  account  to  the  owners  therefor. 
The  cases  referred  to  in  the  notes  of  the  re- 
porter were  examined  by  us,  and  they  were 
found  to  be  in  point  upon  this  subject  Sup- 
pose that  the  plaintiffs  in  this  case  bad 
sued  the  appellant  upon  the  same  grounds 
Rtated  In  the  petition,  for  the  full  value  of 
the  goods  on  the  7th  day  of  September,  pri- 
or to  the  storm  that  destroyed  the  property^ 
and  the  carrier  had  tendered  delivery  in  ac- 
cordance with  the  contract  upon  that  day;, 
would  the  plaintiffs  have  been  permitted, 
in  view  of  this  fact,  to  recover  a  Judgment 
for  the  fuU  value  of  the  goods.  We  think, 
clearly  not.  The  cause  of  action  up  to  that 
time  would  have  been  simply  for  damages 
arising  from  the  delay.  If  the  suit  had  been 
to  recover  the  total  value  of  the  property, 
with  interest,  the  carrier  could  have  defeat- 
ed the  action  to  that  extent  by  tendering  the 
goods  to  the  consignee  or  the  plaintiffs.  This 
rule  is  virtually,  in  effect,  conceded  by  all 
of  the  authorities  that  we  have  examined 
upon  this  subject,  and  It  is  not  in  conflict 
with  the  rule  announced  in  Ryan  v.  Rail- 
way Co.,  66  Tex.  18,  67  Am.  Rep.  589,  and 
Missouri  Pac.  Ry.  Co.  v.  China  Mfg.  Co. 
(Tex.  Sup.)  14  S.  W.  785.  Those  cases  hold 
that,  where  there  is  a  clause  In  the  contract 
exempting  the  carrier  from  liability  by  rea- 
son of  events  that  may  subsequently  occur, 
the  carrier  will  not  be  relieved  from  liabil- 
ity, where  its  negligence  had  a  tendency  to 
cause  the  occurrence  which  destroyed  the 
property.  There  is  absolutely  no  relation 
existing  between  the  negligence  of  the  car- 
rier in  this  case  in  delaying  the  shipment 
and  delivery,  and  the  disastrous  storm  by 
which  the  property  was  partially  destroyed. 
Of  course,  it  Is  needless  to  say  that  the  act 
of  the  carrier  had  no  tendency  whatever  in 
producing  the  storm.  That  was  an  act  over 
which  the  carrier  had  not,  and  could  not,  in 
the  nature  of  things,  have,  any  control 
whatever.  It  was  an  Intervening  cause  with 
which  the  original  negligence  of  the  carrier 
was  in  no  wise  proximately  connected.  It 
was  unforeseen,  and  could  not,  in  the  nature 
of  things,  have  been  guarded  against  From 
the  time  that  the  carrier  received  the  sbii>- 
ment,  and  from  the  time  of  its  failure  to  de- 
liver to  the  consignee,  it  could  not  certainly 
have  anticipated  that  such  a  destructive 
storm  would  arise  as  would  destroy  the 
property,  or  prevent  the  carrier  from  com- 
plying with  Its  contract  by  which  It  agreed 
to  deliver  the  property  in  question  to  the 
consignee. 

In  subdivision  3  of  the  motion  for  rehear- 
ing, the  appellees  make  this  statement,  in 
complaining  of  the  opinion  of  this  court: 
"Because  it  appears  from  the  opinion  that 
the  court  Ignored  the  fact  that  this  suit  was 
brought  to  recover  damages  for  breach  of  a 
special  contract  of  shipment.  In  which  ap- 
pellant expressly  undertook  and  agreed  to 
notify  the  consignee,  Texas  Star  Flour  Mills, 
of  the  arrival  of  the  wheat  In  Galveston: 


Digitized  by  LjOOQIC 


T«X.) 


FITZGERALD  t.  COMPTOK 


131 


and  it  conclusively  appears  from  the  evi- 
dence tbat  appellant  held  the  wheat  in  Gal- 
\e8ton  for  more  than  three  days  before  the 
storm,  and  never  notified  consignee  of  ita 
arrival,  as  It  had  contracted  to  do,  when  it 
it  had  done  so,  the  appellees'  draft  for  the 
Tjlae  of  the  wheat  would  have  been  paid 
two  days  before  the  storm."  We  said  In 
the  original  opinion  that  the  plaintiffs'  cause 
of  action  was,  in  effect,  one  of  conversion, 
to  recover  the  total  value  of  the  wheat 
Whatever  name  may  be  given  to  the  plain- 
tiffs' cause  of  action,  it  is  clear  that  a  Judg- 
ment rendered  in  such  case  would  have  the 
^ect,  and  the  action  would  be,  in  its  nature, 
of  the  character  named  by  us  in  the  opinion. 
In  determining  what  is  the  character  of  the 
cause  of  action,  and  what  are  the  grounds 
that  authorize  recovery,  we  look  to  the  plain- 
tiffs' petition  to  ascertain  these  facts,  and 
SQCh  was  done  in  this  case.  The  plaintiffs' 
petition  states  a  case  in  which  It  was 
soogbt  simply  to  recover  the  value  of  the 
property,  based  upon  the  failure  of  the  rail- 
tray  company  to  promptly  transport  and  de- 
liver It  to  the  parties  to  whom  it  was  con- 
signed at  Galveston.  There  is  not  one  word 
in  the  petition  indicating  or  charging  any 
breach  whatever  upon  the  appellant  of  a 
failure  or  refusal  to  notify  the  consignee  of 
the  arrival  of  the  wheat.  If  the  plaintiffs 
sought  to  base  their  cause  of  action  upon 
the  failure  of  the  appellant  to  notify  the 
consignee  of  the  arrival  of  the  wheat,  they 
should  have  made  some  statement  to  this 
effect  In  their  pleadings,  but  It  was  not  done. 
We  are  not  at  liberty,  in  order  to  support 
the  judgment  of  a  trial  court,  to  go  outside 
of  the  record,  and  make  a  case  not  presented 
by  the  pleadings,  although  there  might  be 
some  evidence  bearing  upon  such  a  question. 

We  hare  given  this  case  very  careful .  ex- 
nminatlon,  and  are  still  of  the  opinion  that 
the  authorities  cited  in  the  notes  to  the  case 
reported  In  24  Am.  St.  Rep.  <s.  c.  7  South.) 
are  in  point;  and,  according  to  the  case 
made  by  the  pleadings  of  the  plaintiffs,  it  Is 
controlled  by  the  decision  of  the  court  of 
civil  appeals  in  Railroad  Co.  ▼.  Bergman,  61 
S.  W.  990. 

The  motion  la  overruled. 


PITZGERAI/D  et  al.  y.  COMPTON. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  24. 

1902.) 

DBPAULT    JITDOMENT— SETTINO    A8IDB-NEW- 
LT-DISCOVERED    EVTDENCH  —  DEEDS  —  GEN- 
ERAL WARRANTY— BREACH. 
LA  motion  to  set  aside  a  default  judgment 
in  a  suit  on  a  vendor's  lien  note  because  of 
the  discovery  of  evidence  as  to  defect  of  title 
is,  ill  effect,  a  motion  for  a  new  trial  on  the 
rroand  of  newiy-discovered  evidence,  and  must 
be  tested  by  the  rules  applicable  thereto. 

2.  NewIy-^iscovered  evidence,  to  authorize  a 
aev  trial,  must  be  such  as  will  likely  change 
the  result,  and  such  as  the  applicant  could  not 
bave  discovered  by  due  diligence  prior  to  the 
tenditioB  of  the  judgment. 


8.  A  default  judgment  on  a  vendor's  lien  note, 
given  on  conveyance  of  realty  with  covenant 
of  general  warranty,  cannot  De  set  aside,  cm 
the  ground  of  alleged  newly-discovered  evi- 
dence as  to  the  existence  of  a  cloud  on  the  ti- 
tle, on  defendant's  motion,  accompanied  by  af- 
fidavit showing  the  existence  of  deeds  to  the 
land  executed  prior  to  the  last  deed  iu  plain- 
tiff's chain  of  title,  where  plaintiff's  uncontro- 
verted  counter  aflldavit  shows  title  under  con- 
veyance from  the  original  grantee  executed 
prior  to  the  deeds  mentioned  by  defendant; 
since  a  superior  outstanding  title  is  not  shown, 
and  a  general  warranty  Is  not  a  warranty 
against  clouds  on  title. 

4.  In  such  case  defendant's  motion  is  not  so 
wholly  without  merit  as  to  justify  an  affirm- 
ance on  appeal,  with  damages  for  delay. 

Appeal  from  district  court,  Harris  county; 
Ohas.  E.  Ashe,  Judge. 

Action  by  John  P.  Compton  against  B.  S. 
Fitzgerald  and  others.  From  a  Judgment 
denying  a  motion  to  set  aside  a  default 
Judgment,  defendants  appeal.    Affirmed. 

Baker,  Botts,  Bak»  &  Lovett,  for  appel- 
lants. 

PLEASANTS,  J.  This  suit  was  instituted 
by  appellee  to  recover  the  amount  due  upon 
a  note  for  $500  executed  by  appellants,  and 
to  foreclose  a  vendor's  Hen  upon  a  tract  of 
of  118T/x«  acres  of  land  conveyed  by  appel- 
lee to  the  appellant  Mrs.  H.  L.  Fitzgerald, 
the  note  having  been  executed  in  part  pay- 
ment of  the  purchase  money  for  said  land. 
On  June  4,  1901,  the  cause  being  regularly 
called  for  trial  in  the  court  below,  the  appel- 
lants, though  duly  cited,  failed  to  appear  and 
answer  therein,  and  Judgment  by  default  was 
accordingly  rendered  against  them  for  the 
amount  found  due  upon  the  note,  and  fore- 
closing the  vendor's  lien.  On  July  11,  1901, 
appellants  filed  a  motion  to  set  asil^e  the 
Judgment  by  default  rendered  on  June  4th, 
and  for  new  trial.  This  appeal  is  from  the 
judgment  of  the  court  below  overruling  said 
motion,  the  only  error  assigned  being  pred- 
icated upon  action  of  the  court  in  refusing 
to  grant  appellants  a  new  trial.  The  grounds 
upon  which  the  new  trial  was  asked  as  set 
out  in  said  motion  are,  in  substance,  that 
since  the  rendition  of  the  Judgment  by  de- 
fault the  appellants  have  discovered  that 
there  is  a  conflict  between  the  llS^/io-acre 
tract  sold  Mrs.  Fitzgerald  by  appellee  and 
two  other  tracts  on  the  same  original  sur- 
vey, and,  the  deeds  to  said  two  tracts  l>eing 
prior  to  the  deed  from  appellee  to  Mrs. 
Fitzgerald  and  the  deed  to  appellee  from  his 
Immediate  vendor  for  said  113T/io-acre  tract, 
the  superior  title  to  that  portion  of  said  tract 
covered  by  such  conflict  was  not  in  appellee 
at  the  time  he  conveyed  the  land  to  Mrs. 
Fitzgerald  by  his  deed  of  general  warranty, 
and  that  to  the  extent  of  such  conflict  there 
Is  a  failure  of  title  to  said  land  and  a  con- 
sequent failure  of  consideration  for  said 
note.  It  is  further  alleged  In  said  motion 
that  at  the  time  of  the  purchase  of  the  land 
by  Mrs.  Fitzgerald  appellee  furnished  her 
with  an  abstract  of  title,  which  he  represent- 
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ed  was  a  tnll  and  complete  abstract  of  the 
title  to  the  land;  that  appellants,  relying  up- 
on said  representation,  accepted  said  ab- 
stract as  complete,  and,  having  procured  an 
attorney  to  examine  same,  upon  the  assui^ 
ance  of  their  said  attorney  that  said  abstract 
showed  a  good  title  to  the  land  in  appellee, 
purchased  same,  and  executed  the  note  sued 
on  in  part  payment  of  the  purchase  money; 
that  said  abstract  did  not  contain  the  deeds 
showing  the  conflict  between  the  tract  sold 
them  by  the  appellee  and  the  other  tracts 
before  mentioned,  and  appellants  were  not 
awnre  of  the  existence  of  such  conflict  until 
after  the  rendition  of  the  Judgment  of  June 
4,  1901;  that,  believing  they  had  no  defense 
to  this  suit,  and  not  wishing  to  delay  appellee 
In  the  collection  of  bis  debt,  they  filed  no  an- 
swer herein,  and  allowed  Judgment  to  be 
rendered  against  them  by  default;  that  after 
said  Judgment  was  rendered  they  contracted 
to  seU  said  land  In  order  to  raise  the  money 
to  pay  off  appellee's  indebtedness,  and  In 
effecting  such  sale  they  procured  an  abstract 
of  title  made  by  the  Houston  Abstract  Com- 
pany, which  abstract  disclosed  the  conflict 
before  mentioned,  and  conveyed  to  appel- 
lants the  first  intimation  they  ever  had  of  the 
existence  of  such  conflict  The  motion  fur- 
ther alleges  that  the  purchase  price  of  said 
land  was  $9,S00,  all  of  which  has  been  paid 
by  appellants  except  the  note  for  $500  Involv- 
ed In  this  suit;  that  the  conflict  between  this 
land  and  the  two  said  older  surveys  covers 
about  63  acres,  worth  ?4,000,  and  that  it 
would  be  unjust  and  Inequitable  to  allow  ap- 
pellee to  recover  said  sum  of  |600  from  ap- 
pellants when  he  Is  Indebted  to  them  in  the 
sum  of  f4,000  by  reason  of  the  failure  of  title 
to  the  land  covered  by  such  conflict;  that 
the  existence  of  such  conflict  caused  the 
person  to  whom  appellants  had  contracted  to 
sell  the  land  to  refuse  to  complete  the  pur- 
chase of  same;  and,  even  If  the  title  to  a 
portion  of  said  land  has  not  failed,  said  ap- 
parent conflict  casts  a  cloud  upon  appellants' 
title  which  appellee  ought  In  equity  to  be  re- 
quired to  remove  before  appellants  are  com- 
pelled to  pay  the  balance  of  said  purchase 
money.  The  facts  set  out  In  this  motion  are 
sworn  to  by  the  appellant  B.  S.  Fitzgerald, 
and  the  motion  is  fiuther  supported  by  the 
affidavit  of  John  H.  Ruby,  manager  of  the 
Houston  Abstract  Company,  to  the  effect  that 
the  deed  records  of  Harris  county  show  deed 
from  A.  3£  Menard  to  Auguste  Seurean,  of 
date  October  18,  1883,  and  a  deed  from  Rlt- 
son  Morris  to  Willis  Dudley,  of  date  October 
25,  1847,  both  of  which  deeds  describe  by 
their  field  notes  land  Included  within  the 
field  notes  to  the  land  conveyed  by  appellee 
to  Mrs.  Fitzgerald,  and  that  the  field  notes 
In  the  deed  from  appellee  to  Mrs.  Fitzgerald 
appear  for  the  first  time  In  a  deed  from  W. 
P.  Hamblen  to  appellee  of  date  August  4, 
1804.  Appellee  filed  a  counter  affidavit,  in 
which  he  denies  that  any  conflict  exists  as 
Claimed   by   appellants,   and   says   that  the 


land  conveyed  by  him  to  Mrs.  FItsgerald  Is  a 
part  of  tiie  RItson  Morris  original  survey, 
and  a  part  of  the  first  tract  conveyed  by  said 
Morris  oat  of  said  survey,  and  any  subse- 
quent conveyance  by  said  Morris  is  subject 
to  the  superior  title  held  by  appellants,  and, 
further,  that  no  one  Is  In  possession  of  any 
part  of  the  land  conveyed  by  him  to  appel- 
lants, or  Is  claiming  any  part  of  same. 

The  motion  to  set  aside  the  Judgment  by 
default  filed  by  appellants  is.  In  effect,  a  mo- 
tion for  a  new  trial  on  the  grounds  of  newly- 
discovered  evidence,  and  the  action  of  the 
court  below  in  overruling  said  motion  must 
be  tested  by  the  well-settled  rules  applied  by 
our  courts  in  passing  upon  the  sufficiency  of 
motions  of  this  kind,  and  the  further  rule 
that  such  motions  are  addressed  to  the  dis- 
cretion of  the  trial  court;  and  unless  the  rec- 
ord In  the  particular  case  clearly  shows  that 
there  has  been  an  abuse  of  discretion,  the 
Judgment  of  the  trial  court  will  not  be  dis- 
turbed on  appeal.  To  entitie  a  litigant  to  a 
new  trial  on  the  ground  of  newly-discovered 
evidence.  It  must  appear,  first,  that  the  new- 
ly-discovered evidence  Is  of  such  material 
character  as  would  likely  change  the  result 
upon  another  trial  of  the  case;  and,  second, 
that  the  applicant  could  not,  by  the  nse  of 
ordinary  diligence,  have  discovered  such  evi- 
dence prior  to  the  rendition  of  the  Judgement 
sought  to  be  set  aside.  Hatchett  v.  Conner, 
30  Tex.  104;  Luke  v.  City  of  Kl  Paso.  60 
S.  W.  863,  1  Tex.  Ct  Rep.  475;  Mitchell  v. 
Bass,  26  Tex.  877;  Ellis  v.  Harrison  (Tex. 
Civ.  App.)  52  S.  W.  681;  Gonzales  v.  Adone 
(Tex.  Civ.  App.)  56  S.  W.  643;  Smith  v. 
Seymour,  59  S.  W.  816,  1  Tex.  Ct  Rep.  145. 
Applying  these  rules  to  the  case  before  us, 
we  cannot  say  that  the  trial  court  abused  his 
discretion  In  refusing  to  grant  appellants  a 
new  trial.  The  existence  of  a  cloud  upon  ap- 
pellants' titie  by  reason  of  a  conflict  In  the 
field  notes  of  appellants'  land  and  adjoining 
surveys  would  be  no  defense  to  appellee's 
suit  for  the  reason  that  the  covenant  of  gen- 
eral warranty  Is  not  a  warranty  against 
clouds  upon  the  titie,  and  appellee  would  only 
be  liable  upon  said  warranty  In  event  of  a 
failure  of  title  to  the  land.  While  it  was  not 
required  of  appellants  to  show  an  actual 
ouster  from  possession  of  the  land,  they  must 
show  what  Is  equivalent  thereto,  viz.,  an 
outstanding  superior  tItie.  The  affidavits 
filed  by  appellants  In  support  of  their  motion 
do  not  show  such  superior  outstanding  ti- 
tie. These  affidavits  merely  show  that  the 
deeds  to  the  two  tracts  in  confiict  with  ap- 
pellants' land  were  executed  prior  to  the 
deed  from  appellee  to  appellants  and  the 
deed  to  appellee  from  his  Immediate  vendor, 
and  fall  to  show  that  appellee's  vendor  did 
not  have  the  superior  titie  to  the  land  under 
deeds  executed  prior  to  the  deeds  mention- 
ed in  the  affidavits.  It  is  true  the  evidence 
need  show  only  prima  facie  a  sup«1or  out- 
standing title  to  render  It  sufflclentiy  ma- 
terial to  have  entlUed  appellants  to  a  new 
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trial,  conceding  that  they  were  not  negligent 
In  falling  to  sooner  dlBcover  such  evidence, 
but  snch  prima  fade  showing  Is  not  made  by 
the  affidavits  In  this  case.  A  saperlor  out- 
standing title  la  not  established,  prima  fade, 
by  showing  the  existence  of  deeds  to  the  land 
executed  prior  to  the  last  deed  in  appellee's 
chain  of  title,  no  adverse  possession  of  the 
land  having  been  shown,  but  to  establish 
prima  facie  such  outstanding  title  the  deeds 
ronreylng  such  title  must  be  shown  to  have 
been  executed  and  recorded  prior  to  the  in- 
ception of  api)eUee's  title;  that  Is,  to  the  first 
deed  in  his  chain  of  title.  Not  only  do  the 
affidavits  filed  by  appellants  fall  to  show  thm, 
but  appellee  has  filed  a  counter  affidavit, 
which  was  not  controverted  by  appellants,  to 
the  effect  that  he  holds  title  to  the  land 
imder  a  conveyance  from  the  original  grantee 
executed  prior  to  the  deeds  mentioned  in  the 
affidavits  filed  by  appellants.  Upon  this  state 
of  the  record  we  are  of  opinion  that  the  al- 
leged newly-discovered  evidence  was  not  of 
such  matolal  character  as  could  have  changed 
the  result  upon  another  trial  of  this  case,  and 
the  trial  court  did  not  err  in  refusing  appel- 
lants' motion.  It  Is  unnecessary  to  discuss 
the  question  as  to  whether  appellants  showed 
sufficient  dlligmce  in  discovering  this  evi- 
dence to  have  entitled  them  to  a  new  trial 
had  such  evidence  been  material,  but  It  may 
well  be  doubted  whether  the  motlou  Is  suffi- 
cient In  this  respect 

Appellee  has  filed  a  motion  In  this  court 
suggesting  delay,  and  asking  that  the  case 
be  afflrmed,  with  10  per  cent  damagea  We 
do  not  think  appellants'  contentions  are  so 
wholly  without  merit  as  to  justify  the  con- 
;Cln8lon  that  this  api)eal  was  only  taken  to 
delay  the  execution  of  the  judgment  of  the 
court  below,  and  appellee's  motion  is  over- 
ruled. 

The  judgment  of  the  court  below  refusing 
appellants  a  new  trial  will  be  afflrmed,  and  it 
Is  so  ordered.    Afflrmed. 


BERIXO  MFG.  CO.  v.  PETBRSON.i 

(Court  of  Civil  Appeals  of  Texas.    Feb.  22,. 
1902.) 

MASTER  AND  SBRTANT— SEKVANT'S  INJURIES 
—SAFE  APPLIANCES  AND  PLACE  TO  WORK- 
PROXIMATE  CAUSE  —  EVIDENCE  —  SIMILAR 
ACCIDENTS  —  ADOPTION  OF  APPROVED  AP- 
PLIANCES—INFANTS —  DAMAGES  —  MEDICAL 
BILL— PARENTS'  LIABILITY. 

1.  An  instraction  that  it  was  the  mastw's 
duty  to  famish  the  employe  a  safe  place  to 
work  and  safe  appliances,  instead  of  ''reason- 
ably" safe  place  and  appliances,  was  erroneous. 

2.  Special  instmctlons  covered  by  the  maiu 
chanre  are  properly  refused. 

3.  In  an  action  by  a  servant  for  injuries  re- 
ceived by  the  breaking  of  a  belt  on  machinery 
near  which  he  was  standing,  an  instruction' 
that,  "to  warrant  a  finding  that  negligence  is 
the  proximate  cause  of  an  mjnry,  it  should  ap- 
pear that  the  injury  was  the  natural  and  prob- 
able consequence  of  the  negligent  act,  and  that 
it  ought  to  have  been  foreseen, — not  necessarily 

'  Rebearlng  denied,  and  writ  of  error  denied  tif  la- 
preme  coort. 


the  predse  actual  Injury,  but  some  like  injury 
likely  to  result  therefrom," — was  correct,  being 
the  law,  and  the  facts  not  calling  for  any 
elaboration;  and  it  was  not  error  to  refuse  to 
instruct  that  the  exact  injury  must  have  been 
foreseen. 

4.  Svideuce,  in  an  action  by  a  servant  for 
injuries,  that  witness,  au  experienced  man,  had 
never  seen  a  like  injnry  innictea  in  like  man- 
ner, was  properly  rejected. 

5.  Where  a  belt  fastened  with  staples  broke, 
and  a  broken  or  straightened  staple  struck  and 
injured  au  employ^  standing  near,  it  being 
doubtful  whether  the  breaking  or  straightening 
of  some  of  the  staples  caused  others  to  be 
torn  through  the  b^t  or  whether  those  not 
broken  or  straightened  pulled  loose  because 
the  belt  was  rotten,  aoa  thereby  caused  the 
others  to  break  or  straighten  by  the  added 
strain,  the  sufBclency  of  the  staples  was  in- 
volved; and  it  was  error  to  refuse  to  allow  the 
employer  to  show  that  it  had  adopted  the  most 
approved  staples. 

6.  In  an  action  bjr  a  miuor,  by  his  next 
friend,  for  personal  injuries,  it  was  error  to 
allow  the  jury,  in  estimating  the  damages,  to 
consider  medical  bills;  it  not  being  shown  that 
the  minor's  estate  was  liable  therefor. 

Appeal  from  district  court,  Harris  county; 
0.  E.  Ashe,  Judge. 

Action  by  3.  J.  H.  Peterson,  as  next  friend 
of  H.  J.  Peterson,  a  minor,  against  the  Ber- 
ing Maqufacturlng  Company.  BYom  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Baker,  Botts,  Baker  &  Lovett,  for  appel- 
lant Brockman  &  Kahn  and  J.  T.  Meek,  for 
appellee. 

QUjL,  3.  This  suit  was  brought  by  J.  J. 
H.  Peterson,  as  next  friend  of  the  minor,  H. 
3.  Peterson,  to  recover  of  the  Bering  Manu- 
facturing Company,  appellant  damages  for 
personal  injuries  sustained  by  the  minor  as 
a  result  of  the  negligence  of  the  appellant 
The  minor  was  alleged  to  have  been  In  the 
employ  of  the  appellant  company  at  the  date 
of  the  accident  complained  of,  and  the  Inju- 
ries are  alleged  to  have  been  caused  by  the 
breaking  of  a  belt  which  the  company  Is  char- 
ged with  having  negligently  allowed  to  become 
"old,  worn,  and  rotten;  that  the  same  had 
previous  to  said  date  frequently  broken,  and 
the  same  had  been  patched  and  spliced  and 
put  together  with  copper  or  brass  staples, 
and  on  said  last-named  date,  *  *  *  by  rea- 
son of  defendant's  negligence,  the  belt  gave 
way  and  separated,  and  the  end  thereof  in 
which  were  the  brass  and  copper  staples  was 
violently  thrown  against  said  minor,"  some  of 
the  staples  being  driven  into  parts  of  his 
person,  whereby  he  Is  alleged  to  have  been 
seriously  and  permanently  injured.  The  ap- 
pellant answered  by  general  denial,  and  pleas 
of  assumed  risk  and  negligence  of  a  fellow 
servant  A  trial  by  jury  resulted  in  a  verdict 
In  favor  of  appellee  for  $1,500,  from  which 
the  company  has  prosecuted  this  appeal 

The  accident  is  shown  to  have  occurred 
about  as  follows:  H.  J.  Peterson,  a  minor 
about  20  years  of  age,  wns  an  employ^  of  ap- 
pellant, the  Bering  Manufacturing  Oorapany. 
The  latter  was  engaged  In  the  manufacture 
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of  msb,  doors,  blinds,  etc..  and  used  In  its 
factory  machinery  propelled  by  steam  power. 
The  minor  had  been  at  work  for  appellant 
several  years,  but  had  not  been  assigned  to 
any  fixed  taste  On  the  day  In  question  he 
went  in  the  room  where  the  sash-ralslng  ma- 
chine was  situated.  His  purpose  in  going 
was  to  get  a  drink  of  water,  the  drinking  wa- 
ter being  In  that  room.  The  sasfi-raislng  ma- 
chine was  operated  by  a  bdt  working  over  a 
wheel  or  pulley.  While  the  minor  was  stand- 
ing near  the  water,  drinking,  the  machinery 
was  started  in  motion,  the  belt  of  the  sash- 
raising  machine  broke,  and  one  end  of  it 
struck  the  minor,  injuring  him  as  alleged. 
The  serious  injury  was  due  to  the  fact  that 
one  of  the  staples  with  which  the  ends  of 
the  belt  were  fastened  was  thrown  loose  from 
the  belt  and  embedded  in  the  testicles  of  the 
minor.  There  was  a  conflict  In  the  testimony 
as  to  whether  a  part  of  the  belt  was  defect- 
ive, and  the  staples  pulled  tlirough  the  leath- 
er, causing  the  staples  on  the  other  side  to 
straighten,  or  whether  the  accident  was  sole- 
ly due  to  the  breaking  or  straightening  of  the 
staples.  The  evidence  was  also  conflicting  as 
to  the  negligence  of  the  company.  The  court 
submitted  to  the  Jury  the  issues  as 'made  by 
the  pleading  and  the  evidence,  and  the  Judg- 
ment is  assailed  mainly  for  alleged  errors  in 
the  main  charge,  or  error  in  refusiug  special 
charges. 

Under  the  eighth,  ninth,  and  tenth  assign- 
ments, the  charge  of  the  court  is  assailed  be- 
cause. In  charging  upon  the  duty  of  appellant 
to  the  minor,  the  Jury  were.  In  effect,  instruct- 
ed that  It  was  the  duty  of  the  master  to  ex- 
ercise ordinary  care  to  furnish  his  employ^  a 
safe  place  in  which  to  work,  and  safe  ma- 
chinery and  appliances  to  work  with.  It  Is 
contended  that  the  charge  Imposes  a  more 
onerous  duty  than  the  law  Imposes.  The  rule, 
as  generally  stated,  is  that  a  master  has  dis- 
charged his  duty  to  his  servant  when  he  ex- 
ercises ordinary  care  to  furnish  him  a  reason- 
ably safe  place  to  work,  and  reasonably  safe 
appliances  to  work  with,  and  has  exercised  or- 
dinary care  to  mnintaln  them  in  a  reasonably 
safe  condition.  Railway  Co.  v.  McClaln,  SO 
Tex.  87,  15  S.  W.  78!);  Railway  Co.  v.  Bell, 
75  Tex.  50,  12  S.  W.  321;  Railway  Co.  v. 
Oram,  49  Tex.  341;  Railway  Co.  v.  Gormley, 
91  Tex.  393.  43  S.  W.  877,  (56  Am.  St.  Rop. 
804.  It  has  also  been  held  error  to  charge 
that  the  master  must  exercise  ordinary  care 
"to  furnish  safe  machinery,"  etc.  Railway 
Co.  V.  Williams,  82  Tex.  345,  18  S.  W.  700. 
This  distinction  is  made:  Absolute  safety  is 
not  only  unattainable,  but  a  machine,  though 
safe  when  properly  operated,  may  t>e  exceed- 
ingly dangerous  when  Improperly  operated 
by  a  careless  or  ignorant  empIoy&  Railway 
Co.  y.  Williams,  supra.  While  the  rule  Is  not 
infrequently  loosely  stated  as  given  In  the 
charge  complained  of,  the  correct  definition  of 
the  master's  duty  is  as  stated  above.  The 
assignments  are  well  taken.    We  do  not  mean 


to  say,  however,  that  we  would  reverse  on 
this  account,  because  the  error  is  not  main- 
tained throughout  the  charge,  bat  in  subse- 
quent portions  of  the  charge,  and  in  a  spe- 
cial charge  given  at  the  request  of  defend- 
ant the  correct  rule  is  given  In  applying  the 
law  to  the  facts.  We  pass  on  the  assign- 
ments in  view  of  another  trial. 

By  the  eleventh  assignment,  appellant  com- 
plains because  of  the  refusal  of  the  trial  court 
to  give  a  requested  charge  on  the  subject  of 
assumed  risk.  We  think  the  question  fully 
covered  in  the  main  charge,  and  the  request- 
ed charge  was  properly  refused. 

The  fourth,  fifth,  sixth,  and  seventh  as- 
signments disclose  no  error.  They  complain 
of  the  charge  of  the  trial  court  on  the  ques- 
tion of  proximate  cause.  On  that  Issue  the 
Jury  were  instructed  that,  "in  order  to  war- 
rant a  finding  that  negligence  •  •  •  Is 
the  proximate  cause  of  an  injury.  It  should 
api)ear  that  the  Injury  was  the  natural  and 
probable  consequence  of  the  negligent  act. 
and  that  It  ought  to  have  been  foreseen,— 
not  necessarily  the  precise,  actual  injury, 
but  some  like  Injury  likely  to  result  there- 
from." This  was  the  law,  and  the  facts 
called  for  no  elaboration  of  the  rule.  Under 
this,  if  the  injury  was  due  to  the  breaking 
of  the  belt,  and  the  belt  broke  as  a  result 
of  defendant's  negligence,  then  plaintiff 
might  recover,  If  defendant  might  have  rea- 
sonably foreseen  that  the  breaking  of  a 
belt  would  likely  result  in  injury  to  by- 
standers or  employes  engaged  in  duty  about 
the  machine.  It  would  clearly  have  been  er- 
ror to  charge,  as  requested  by  defendant, 
that  the  exact  Injury  complained  of  must 
have  been  foreseen  as  the  probable  result 
of  the  Inroken  belt  It  would  also  have  been 
CTTor  to  admit  the  proffered  proof  that  the 
witness,  an  experienced  man,  had  not  In 
all  his  exx)er1ence,  seen  a  like  Injury  Inflict- 
ed in  like  manner.  He  testified  that  break- 
ing belts  sometimes  injured  employes,  and 
that  the  best  staples  or  fasteners  sometimes 
broke.  In  such  case  the  flying  pieces  of 
broken  staples  put  in  motion  by  the  rapidly 
moving  belt  were  a  natural  consequence  of 
the  breaking  of  the  belt  If  the  breaking  of 
the  belt  was  due  to  the  negligence  of  the 
master,  he  could  not  be  heard  to  defend  on 
the  ground  that  no  one  had  erver  before  been 
injured  by  a  flying  staple.  We  do  not  think 
the  evidence  presented  the  issue  Involved  in 
the  requested  charge. 

By  the  second  and  third  assignments,  ap- 
pellant assails  the  Judgment  on  the  ground 
that  the  court  erred  in  excluding  the  prof- 
fered testimony  of  the  witness  Cload  to  the 
effect  that  the  hook  which  struck  the  minor 
was  the  kind  in  general  use  among  mill  men, 
and  generally  regarded  by  them  as  the  best 
mechanical  device  in  practical  use  toe  fasten- 
ing together  leather  belts;  and  of  the  wit- 
ness Hale,  to  the  effect  that  the  hook  which 
struck  the  minor  was  in  general  use  among 
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mill  men,  and  that  more  books  of  this  kind 
were  used  than  any  other  device  designed 
for  the  purpose.  Appellee  seeks  to  meet  the 
asdgnments  with  the  proposition  that  the  suf- 
ficiency of  the  hooks  was  not  In  question, 
and  that  his  only  ground  of  recovery  was  the 
rotten  belt  This  Is  not  a  fair  construction 
of  the  pleading;  nor  did  the  court,  in  his 
ctaarye,  limit  the  recovery  to  that  ground. 
The  charge  of  the  court  permitted  a  recov- 
ery if  appellant  had  been  negligent  In  any 
of  the  respects  complained  of  in  the  peti- 
tion, and,  as  has  been  seen,  the  petition 
states  the  case  rather  broadly,  and  specifical- 
ly mentions  the  character  of  fastenings  used. 
The  sufficiency  of  these  staples  or  fastenings 
being  one  of  the  grounds  of  liability,  and 
there  being  evidence  that  they  broke  or 
straightened,  and  the  mlnrai's  main  Injury 
being  due  to  a  broken  or  straightened  one, 
the  defendant  should  have  been  allowed  to 
show  that  It  had  adopted  the  most  ap- 
iwoved  fastener  In  practical  use.  The  testi- 
m<ny  was  conflicting  as  to  whether  a  por- 
tl4Mi  of  the  fasteners  pulled  through  the 
leather,  breaking  or  straightening  the  others 
by  the  added  strain,  or  whether  some  broke, 
and  the  added  strain  tore  the  others  through 
the  leather.  The  law  required  of  appellant 
no  more  than  that,  in  the  matter  of  fasten- 
ers, the  most  approved  should  be  used.  We 
think  the  court  committed  harmful  error  in 
excluding  the  proftered  testimony. 

The  court  charged  the  Jury  that  In  esti- 
mating the  damages  they  might,  among  oth- 
er things,  tike  Into  consido'ation  the  medic- 
al bills  Incurred  by  the  minor  In  the  treat- 
ment of  his  Injuries.  This  is  assigned  as  er- 
ror, because  the  suit  is  for  the  minor  by  next 
friend,  and  not  by  the  father  for  Injury  to 
the  son,  and,  the  Injured  person  being  a 
mlnra".  the  father  is  liable  for  necessary  med- 
ical bills.  The  expense  Incurred  being  a 
necessity  to  the  minor,  his  estate  would  be 
liable  if  the  father  failed  or  refused  to  pay 
it.  But  the  primary  responsibility  is  on  the 
parent,  and  he  could  certainly  recover  it  In 
bia  own  right  In  a  suit  against  the  appel- 
lant. If  shown  to  be  otherwise  liable.  We 
tblnk,  therefore,  in  order  for  a  minor  to  re- 
cover for  medical  bills  incurred,  he  should 
allege  and  prove  such  special  facts  as  ren> 
der  him  liable  therefor  notwithstanding  his 
minority.  He  could  not  recover  for  time 
lost,  without  showing  that  he  bad  been 
emancipated, '  for  otherwise  that  belonged 
to  his  father.  With  that  right  goes  the  du- 
ty of  the  father  to  supply  the  minor's  ne- 
cessities. The  burden  Is  upon  the  minor  to 
Bbow  that  the  medical  expenses  incurred 
amount  to  legal  liabilities.  This  has  not 
been  done  In  this  case,  and  the  charge  of  the 
court  presenting  the  item  Is  error. 

We  do  not  deem  it  necessary  to  notice  the 
other  assignments,  as  they  present  no  error. 
For  those  indicated,  the  judgm^it  is  re- 
verwd.  and  the  cause  remanded.  Beversed 
and  remanded. 


PIXKARD  T.  WILLIS  et  al.» 

(Court  of  Civil  Appeals  of  Texas.    Feb.  22, 

1902.) 

WKONOFDL  ATTACHMENT— DBPKNSD-RETURN 

OF  QOODS— FINDINOa-STATEMBNT 

OP  FACTS— APPEAL. 

1.  In  an  action  by  an  administrator  to  re- 
cover the  value  of  goods  belonging  to  the  es- 
tate which  were  levied  on  by  defendauta  as 
the  property  of  another,  an  answer  that,  ou  the 
demand  and  bond  of  the  special  administrator, 
the  goods  were  delivered  to  him,  and  that  the 
estate  received  the  goods  uninjured,  and  that 
they  were  sold  under  orders  of  the  probate 
court,  and  the  estate  sot  the  benefit  of  ue  pro- 
ceeds, states  a  good  defense. 

2.  Where  there  is  no  statement  of  facts,  an 
assignment  that  the  court  erred  in  a  specified 
holding  cannot  be  sustained,  when  the  facts 
found  oy  the  court  fully  support  such  holding. 

Ai^eal  from  district  court,  Cherokee  coun- 
ty; Tom  C.  Davis,  Judge. 

Action  by  W.  T.  Plnkard,  administrate  of 
the  estate  of  E.  W.  Plnkard,  deceased, 
against  P.  J.  Willis  and  others.  From  a 
judgment  for  nominal  damages  (Hily,  plain- 
tiff appeals.    Affirmed. 

Weeks  &  Kleager,  for  appellant  Tbos. 
B.  Greenwood  and  Willson  &  Watklns,  for 
appellees. 

GILL,  J.  This  suit  was  brought  by  W.  T. 
Plnkard,  as  permanent  administrator  of  the 
estate  of  B.  W.  Plnkard,  deceased,  against 
P.  J.  Willis  &  Bro.  and  John  B.  Reagan, 
sheriff  of  Cherokee  county,  for  damages  for 
the  conversion  by  defendants  of  a  stock 
of  goods  belonging  to  the  said  estate  which 
were  levied  on  by  said  sheriff  as  the  property 
of  W.  T.  Plnkard.  A  trial  resulted  In  favor 
of  plaintiff  for  nominal  damages  only,  on  the 
theory  that  as  the  estate  got  the  benefit  of 
the  goods,  with  their  value  undiminished, 
no  damage  was  shown.  From  this  judg- 
ment the  administrator  has  appealed. 

There  is  no  statement  of  facts  in  the  rec- 
ord, but  the  trial  judge  filed  conclusions  of 
fact  and  law,  which  are  as  follows: 

"(1)  I  find  that  E.  W.  Plnkard  lived  In  the 
town  of  Jacksonville,  Texas,  In  the  year 
1898,  and  that  he  died  on  the  26th  day  of 
September,  1898,  and  that  at  the  time  of  his 
death  he  Owned  a  stock  of  goods,  wares,  and 
merchandise  of  the  value  of  $903.34.  (2) 
That  on  the  27th  day  of  September,  1898, 
John  B.  Reagan,  as  sheriff  of  Cherokee  coun- 
ty, by  virtue  of  an  execution  to  him  direct* 
ed,  Issued  out  of  the  district  court  of  Gal- 
veston county,  Texas,  September  26,  1808,  on 
a  judgment  In  favor  of  P.  J.  Willis  &  Bro.,  a 
firm  composed  of  P.  J.  Willis,  R.  S.  Willis, 
and  J.  G.  Goldthwaite,  against  Plnkard  & 
Suggs,  a  firm  composed  of  W.  T.  Pinkard 
and  L.  G.  Suggs,  for  the  sum  of  $3,001.09, 
with  8%  Interest  from  July  19,  1880.  and 
$29.45  cost  of  suit  less  a  credit  October  1, 
1880,  for  the  sum  of  $285.75,  seized  and  took 
Into  his  possession  the  stock  of  goods  de- 

>  Rehearing  denied,  and  writ  ot  error  denied  by  su- 
preme court  April  10,  1902. 
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scribed  In  the  plalntlfTs  petition,  and  here- 
in sued  for,  as  the  property  of  W.  T.  Pln- 
kard,  one  of  the  defendants  In  execution. 
(3)  That  at  the  time  of  the  levy  of  the  exe- 
cution as  above  found,  the  said  stock  of 
goods  so  levied  npoa  by  the  said  John  B. 
Beagan,  as  sheriff,  as  the  property  of  W.  T. 
Pinkard,  as  aforesaid,  was  not  the  property 
of  W.  T.  Pinkard,  but  was  the  property  of 
E.  W.  Pinkard,  deceased,  and  belonged  to  his 
estate,  and  at  the  time  of  said  levy  was  in 
the  possession  of  J.  L.  Davis  and  F.  J.  Pin- 
kard, who  were  the  employes  of  B.  W.  Pin- 
kard, and  at  that  time  had  charge  of  said 
stock  of  goods  for  said  estate,  and  that  the 
value  of  said  goods  at  the  time  of  the  levy 
was  $903.34.  (4)  That  on  the  28th  day  of 
September,  1898,  W.  T.  Pinkard  was  by 
the  probate  court  of  Cherokee  county,  Tex- 
as, after  application  made  by  him,  appoint- 
ed temporary  administrator  of  E.  W.  Pin- 
kard, deceased,  with  authority  only  to  take 
charge  of  and  care  for  and  preserve  said 
stock  of  goods  until  Wednesday  of  the  first 
week  of  the  October  term  of  the  county 
court  of  Cherokee  county,  Texas,  and  that 
on  the  said  28th  day  of  September,  1898, 
W.  T.  Pinkard  qualified  as  such  temporary 
administrator  by  filing  his  oath  and  bond. 
(5)  That  on  September  30,  1898,  W.  T.  Pin- 
kard, as  temporary  administrator,  presented 
to  John  B.  Reagan,  sberilf  as  aforesaid,  his 
claimant's  oath  and  bond  for  the  trial  of  the 
rights  to  the  property  to  said  goods  levied 
upon  as  aforesaid;  and  the  said  Reagan 
th^eupon,  by  reason  of  said  claimant's  oath 
and  bond,  delivered  said  property  theretofore 
levied  upon  to  the  said  W.  T.  Pinkard,  as 
temporary  administrator  of  said  estate,  and 
returned  said  daimant's  oath  and  bond,  to- 
gether with  a  c<^y  of  the  writ  of  execution, 
to  the  district  court  of  Cherokee  county, 
Texas.  (6)  On  the  first  trial  of  the  case  of 
the  trial  of  the  rights  of  property  between 
the  plaintiffs.  P.  J.  Willis  &  Bro.,  and  W.  T. 
Pinkard,  temporary  administrator  of  E.  W. 
Pinkard,  this  court  gave  Judgment  against 
P.  J.  Willis  &  Bro.  in  favor  of  W.  T.  Pin- 
kard, temporary  administrator  of  the  es- 
tate of  E.  W.  Pinkard.  On  appeal  the  court 
of  civil  appeals  held  that  the  temporary  ad- 
ministrator had  no  power  or  authority  im- 
der  the  law  to  file  a  claimant's  oath  and 
bond,  and  was  not  a  party  to  said  action, 
and,  on  a  second  trial  of  the  case  in  this 
court.  Judgment  was  rendered  against  W.  T. 
Pinkard  in  his  individual  capacity,  and  his 
sureties  on  bis  claim  bond,  in  favor  of  P.  J. 
Willis  &  Bro.,  for  the  sum  of  $796.05,  being 
the  value,  as  then  determined,  of  the  stock 
of  goods,  with  10%  damages,  and  6%  interest 
from  October  1,  1898;  and,  on  account  of  W. 
T.  Pinkard  having  been  discharged  in  bank- 
ruptcy, a  i>erpetual  stay  of  execution  as 
against  said  W.  T.  Pinkard  was  awarded 
by  said  Judgment  (7)  That  at  the  time 
said  stock  of  goods  was  restored  to  W.  T. 
Pinkard,   as   temporary   administrator,    the 


same  was  worth  the  sum  of  $903.34;  the 
said  goods  not  having,  from  the  time  tb^ 
were  seized  under  said  execution  to  the  time 
they  were  so  restored,  deteriorated  In  value. 
<8)  There  was  no  action  taken  by  the  probate 
court  at  the  Octol)er  term  continuing  the 
temporary  administration,  or  appointing  a 
permanent  one,  but  afterwards,  on  Novem- 
ber 22d,  In  vacation,  the  order  of  the  pro- 
bate court  recites  that  a  report  was  made 
by  W.  T.  Pinkard,  and  an  inventory  of  the 
goods  attached  to  the  report  and  on  the 
25th  an  order  was  entered  in  vacation  order- 
ing the  temporary  administrator  to  sell  the 
goods. 

"Conclusions  of  Law.  (1)  That  the  levy- 
ing of  the  execution  on  the  property  of  E. 
W.  Pinkard  was  wrongful.  (2)  That  the 
estate  of  E.  W.  Pinkard  was  entitled,  as 
damages,  to  whatever  amount  they  had  to 
pay  to  recover  the  goods,  or  the  value  of  the 
goods  In  case  they  failed  to  recover  them. 
(3)  I  find,  as  a  mixed  question  of  fact  and  of 
law,  that  John  B.  Reagan,  one  of  the  defend- 
ants, and  as  sheriff  of  Cherokee  comity,  took 
possession  of  the  goods  which  was  the  prop- 
erty of  B.  W.  Pinkard's  estate,  on  the  27th 
day  of  SeptembCT,  1898,  by  virtue  of  an  exe- 
cution in  favor  of  P.  J.  WllllB  &  Bro..  a 
firm  composed  of  P.  J.  Willis,  R.  S.  Willis, 
and  J.  G.  Goldthwalte,  against  Pinkard  & 
Suggs,  and  that  he  held  the  property  until 
the  30th  of  September,  1898,— In  all,  three 
days,— when  he  delivered  the  same  to  W.  T. 
Pinkard,  as  the  temporary  administrator  of 
E.  W.  Pinkard,  and  that  the  plaintiff  Is  en- 
titled to  any  deterioration  In  the  value  of 
the  goods  while  so  held,  and  whatsoever  cost 
might  have  been  reasonably  expended  In  get- 
ting them.  (4)  The  pleading  and  evidence  In 
the  case  failing  to  show  any  expenses  In- 
curred In  getting  possession  of  the  goods  by 
the  administrator,  and  the  evidence  falling 
to  show  any  diminution  In  the  value  of  the 
goods  at  the  time  they  were  reacquired,  it 
Is  the  Judgment  of  the  court  that  the  plain- 
tiff Is  only  entitled  to  nominal  damages, 
which  is  assessed  at  the  sum  of  five  dollars, 
against  all  the  defendants." 

From  this  it  appears  that  by  procurement 
of  P.  J.  Willis  &  Bro.,  the  sheriff  wrongfully 
levied  upon  the  goods  of  the  estate.  These 
goods  were  returned  to  the  estate  uninjured 
within  three  days,  and  were  afterwards  In- 
ventoried and  sold  as  a  part  of  the  estate. 

The  first  error  assigned  is  that  the  court 
erred  In  overruling  the  appellant's  special  ex- 
ception to  the  part  of  the  answer  of  defend- 
ants which  sets  up  the  fact  that  the  estate 
had  received  the  goods  uninjured,  and  that 
they  had  been  appropriated  to  the  benefit  of 
the  estate.  The  answer  of  appellees  P.  J. 
Willis  &  Bro.  consisted  of  general  denial;  a 
special  denial  of  the  allegation  that  the  goods 
were  ever  the  property  of  K  W.  Pinkard,  de- 
ceased; further,  that  should  it  be  found  that 
the  goods  were  In  fact  the  property  of  the 
estate,  then  they  allege  that  the  estate  has 
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eaffered  no  dmnage,  because  the  goodis  were 
retnmed  to  W.  T.  Pinkard,  temporary  admin- 
istrator of  the  estate,  were  inventoried  and 
sold  as  a  part  of  the  estate,  and  the  estate 
got  the  benefit  of  the  proceeds.  The  sheriff 
answered  to  the  same  effect,  and  each  aver- 
red that  the  estate  had  suffered  no  damage. 
Appellant  contends  that  the  part  of  the  an- 
swer complained  of  amounts  to  a  plea  of  res 
adjndicata,  which  ought  not  to  be  beard  In 
this  case.  The  judgments  in  Willis  t.  Pin- 
kard (Tex.  Civ.  App.)  62  S.  W.  626,  and  Pin- 
kard T.  WlUts  (Tex.  Civ.  App.)  67  S.  W.  891, 
are  not  available  as  a  defense  to  this  suit.  In 
the  case  first  dted,  Flntcard,  assuming  to  act 
as  temporary  administrator  of  the  estate  of 
E.  W.  Pinkard,  deceased,  undertook  to  recov- 
er these  goods  which  had  been  taken  under 
the  levy  complained  of  In  this  case.  He  filed 
claimant's  oath  and  bond,  under  which  the 
sberUf  surrendered  the  goods.  Judgment  was 
rendered  In  favor  of  the  estate'  in  the  court 
below.  This  Judgment  was  reversed  on  ap- 
peal because  W.  T.  Pinkard  had  no  author- 
ity, as  temporary  administrator,  to  sue  for 
the  goods.  This  holding  practically  settled 
the  cnse,  and  judgment  was  finally  rendered 
against  W.  T.  Pinkard  and  the  sureties  on 
his  claim  bond.  In  that  contest  it  was  plain 
that,  because  of  want  of  authority  In  W.  T. 
Pinkard  to  maintain  the  suit,  a  judgment  In 
his  favor  or  against  him  would  not  be  a  bar 
to  a  salt  brought  by  a  duly  authorized  rep- 
resentative of  the  estate  for  damages  for  the 
taking  of  the  goods.  It  was  then  and  Is  now 
equally  plain  that  the  mere  act  of  turning 
th<?  goods  over  to  W.  T.  Pinkard,  either  as 
an  individual,  or  assuming  without  authority 
to  act  for  the  estate,  would  not  bar  the  claim 
upon  which  this  suit  is  founded.  But  the 
answer  against  which  the  exception  I»  urged 
cotitalns  more.  It  contains  allegations  that 
the  estate  received  the  goods  uninjured,  and 
that  they  were  sold  under  orders  of  the  court, 
and  that  the  estate  got  the  benefit  of  the  pro- 
ceeds. W.  T.  Pinkard  recovered  possession  of 
the  goods  as  an  individnal  in  the  absence  of 
antbomy  to  act  for  the  estate.  As  against 
both  him  and  the  appellees,  the  estate  had 
tbe  right  to  them,  and  to  take  them  Into  pos- 
senton.  That  a  recovery  for  actual  damages 
Dnst  be  limited  to  the  damage  suffered  is 
axiomatic.  "Hie  allegation  is  that  the  estate, 
having  received  and  appropriated  the  gdods 
without  deterioration  or  cost.  Is  not  damaged. 
If  this  allegation  is  true,  it  is  a  defense.  W. 
T.  Pinlcard,  as  an  individual.  Is  not  a  party  to 
this  suit,  nor  are  his  individual  interests  in- 
volved. We  cannot  go  outside  tbe  record  to 
piotect  him.  The  court  did  not  err  In  over- 
ruling tbe  exception. 

Tbe  second  assignment  Is  that  tbe  court 
erred  in  holdhig  that  tbe  goods  wrongfully 
levied  on  were  afterwards  returned  to  the  es- 
tate' In  the  absence  of  a  statement  of  facts, 
we  cannot  tell  whether  this  be  true  or  not 
It  is  undoubtedly  true  that  the  sheriff  prompt- 
ly returned  the  goods  to  W.  T.  Pinkard  In 


exchange  for  tbe  claimant's  bond.  But,  as 
said  before,  that  is  not  enough  to  bar  this  ac- 
tion. Pinkard  may  have  chosen  to  ke'ep  the 
goods,  and  return  them  to  the  officer  in  satis- 
faction of  the  bond  when  that  suit  went 
against  him.  He  may  have  chosen  to  convert 
them  into  money,  and  may  have  used  tbe 
money  in  satisfaction  of  the  judgment  on  the 
claimant's  bond.  In  either  case  they  would 
have  been  lost  to  tbe  estate,  and,  had  this 
been  shown,  a  Judgment  in  favor  of  the  es- 
tate In  this  case  would  have  been  Inevitable. 
But  the  court  has  found  that  the  estate  actu- 
ally got  the  goods  which  were  disposed  of 
under  orders  of  the  probate  court,  and  that 
they  were  recovered  to  the  estate  without 
cost  In  the  absence  of  a  statement  of  facts, 
the  finding  must  be  taken  as  true,  and,  if  It  Is 
true,  the  estate  has  suffered  only  nominal 
damages,  for  which  it  has  recovered  Judg- 
ment The  estate  cannot  have  the  goods,  and 
Judgment  for  their  value  too.  If  W.  T.  Pin- 
kard has  actually  refused  to  account  to  tbe 
estate  for  tbe  goods  taken  by  him  under 
the  claimant's  bond,  it  should  have  been 
made  to  appear.  If  the  estate  is  in  fact  un- 
injured, the  Judgement  is  right  His  suit 
cannot  be  maintained  in  behalf  of  the  estate 
merely  to  recoup  the  individual  loss  of  W.  T. 
Pinkard.  Whatever  may  be  his  rights,  they 
cannot  be  asserted  in  this  suit 

The  findings  of  the  trial  Judge  support  tbe 
Judgment  and,  no  error  being  made  to  ap- 
pear, tbe  Judgment  Is  affirmed.    Affirmed. 


PEKEZ  T.  SAN  ANTONIO  *  A.  P.  »T.  OO. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  19, 
1902.) 

RAILROADS  —  NEQUOErNCE  —  OPERATION  OF 
CARS— HAND  CARS— FELLOW  SBRVANT— IN- 
STRUCTIONS—CONTRIBUTORY  NEGUOENCB- 
PLEADING. 

1.  Under  Sayles'  Ann.  Civ.  St  art.  45601, 
providing  that  every  railroad  corporation  shall 
be  liable  for  all  damages  sustained  by  any  em- 
ploye thereof,  wliile  engaged  in  operating  its 
cars,  by  reafson  of  the  negligence  of  any  other 
employs,  irrespective  of  the  fact  that  such  em- 
ployes were  fellow  servants,  where  plaintiff's 
intestate  was  thrown  from  a  hand  car,  which 
he  was  asidsting  to  operate,  and  killed,  by 
the  sudden  stopping  of  the  car  by  a  fellow 
servant,  an  instruction  that  if  the  jury  believ- 
ed the  brake  was  not  applied  under  the  order, 
direction,  or  signal  of  the  foreman,  then  plain- 
tiff cannot  recover,  was  error. 

2.  A  requested  charge  that  if  deceased  did 
not  fail  off  the  car,  but  voluntarily  jumped  off, 
then  he  was  guilty  of  contributory  negligence 
or  suicide,  and  plaintiff  conld  not  recover,  was 
an  invasion  of  the  province  of  the  jury,  and 
was  improperly  given. 

3.  Where,  in  an  action  against  a  railroad 
company  for  negligence  causing  the  death  of 
plaintiff's  intestate,  contributory  negligence 
was  not  pleaded,  it  was  error  to  submit  that 
issue  to  tne  jury. 

Appeal  from  district  court,  Bee  county; 
Jas.  C.  Wilson,  Judge. 

Action  by  San  Jiiana  Perez  against  the  San 
Antonio  &  Aransas  Pass   Railway  Compa- 
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ny.    FnHn  a  Judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

Dougherty  &  Dougberty,  for  appellant 
Proctors,  for  appellee. 

FLY,  J.  This  suit  was  instituted  by  ap- 
pellant to  recover  damages  In  the  sum  of 
$10,000  alleged  to  have  accrued  through  the 
negligent  killing  of  Esteren  Perez,  her  son. 
A  trial  by  jury  resulted  in  a  verdict  and 
Judgment  for  appdlee. 

The  allegations  as  to  negligence  were  as 
follows:  "Plaintiff  alleges  that  heretofore, 
to  wit,  on  or  about  the  3d  day  of  November, 
1900.  deceased,  Esteven  Perez,  was  In  the 
employ  of  defendant  company  as  a  section 
hand  on  defendant's  line  of  railway  in  Bee 
county,  Texas,  on  section  known  as  'Section 
No.  70,'  under  the  direction  and  supervision 
of  one  August  Kessler,  an  employ^  of  de- 
fendant company,  as  a  section  foreman,  and 
in  charge  of  the  section  gang  in  which  Este- 
ven Perez  was  employed,  and  that  said  Kess- 
ler had  the  control,  management,  and  direc- 
tion of  said  section  gang;  that  on  said  date 
of  November  3,  1900,  said  Esteven  Perez, 
together  with  three  other  section  hands, 
under  the  direction  of  said  Kessler,  were  pro- 
pelling a  hand  car  along  the  defendant's  line 
of  railway  at  a  rapid  rate.  In  the  due  per- 
formance of  the  duties  of  their  employment, 
when  suddenly  said  Kessler  negligently,  and 
without  exercising  any  care,  and  without 
warning  the  deceased,  applied  the  brake  so 
suddenly  and  violently  as  to  cause  said  car 
to  check  its  speed  and  stop  it  almost  imme- 
diately, thereby  causing  the  said  Esteven 
Perez,  who  was  exercising  ordinary  care,  to 
be  thrown  off  said  car;  that  the  said  Esteven 
Perez  was  thrown  ahead  of  said  car,  and  said 
car  ran  over  and  across  his  body,  inflict- 
ing upon  hhn  such  Injuries  that,  as  the  result 
of  the  same,  Esteven  Perez  died  on  said  No- 
vember 3,  1900;  that  said  negligence  of  de- 
fendant, its  agents  altd  employes,  as  afore- 
said, was  the  proximate  cause  of  deceased's 
injuries  and  death;  that  had  defendant,  its 
agents  ahd  employes,  exercised  ordinary  care 
in  checking  the  speed  or  stopping  the  said 
car,  said  Injuries  would  not  have  occurred." 

The  evidence  established  that  deceased.  In 
company  with  his  fellow  sectionmen  and  a 
foreman,  was  on  a  band  car  going  to  a  place 
on  the  railroad  to  perform  certain  labor; 
that  while  en  route,  while  descending  a  hUl 
at  a  rapid  rate,  a  signal  was  given  the  man 
who  handled  the  brake  to  stop  the  car.  This 
he  did  with  such  suddenness  that  deceased, 
who  was  at  the  handles,  assisting  in  propell- 
ing the  car,  either  fell  or  was  thrown  off, 
and  injured  so  badly  that  death  resulted. 
The  evidence  established  that  the  foreman 
gave  the  signal  In  the  ordinary  way  for  the 
car  to  stop  immediately,  and  the  only  prem- 
ise upon  which  to  base  negligence  upon  his 
part  would  be  that  he  should  not  have  given 
a  signal  to  stop  immediately  when  the  car 
was  moving  at  the  rapid  rate  It  was  on  a 


down  grade.  If  the  fall  of  deceased  was 
the  result  of  the  negligence  of  the  foreman. 
It  was  the  negligence  of  appellee;  but  If  it 
was  the  result  of  the  negligence  ot  Frank 
Trebble,  who  was  the  fellow  servant  of  de- 
ceased, the  railway  company  would  not  be 
liable,  unless  It  is  rendered  liable  by  the  act 
of  June  18,  1897,  being  now  arUcle  4560f. 
Sayles'  Ann.  Civ.  St  In  that  article  It  la 
provided:  "Every  person,  receiver,  or  cor- 
poration operating  a  railroad  or  street  rail- 
way the  line  of  which  shall  be  situated  la 
whole  or  in  part  in  this  state,  shall  be  lia- 
ble for  all  damages  sustained  by  any  servant 
or  employs  thereof  while  engaged  In  the 
work  of  operating  the  cars,  locomotives  or 
trains  of  such  person,  receiver  or  corporation, 
by  reason  of  the  negligence  of  any  other 
servant  or  employfi  of  each  person,  receiver 
or  corporation,  and  the  fact  that  such  serv- 
ants or  employes  were  fellow  servants  with 
each  other  shall  not  impair  or  destroy  such 
liability."  The  law  quoted  has  not  been  Ju- 
dicially construed  in  Texas,  and  the  questions 
involved  are  ones  of  first  Impression  in  the 
courts  of  the  state.  Prior  to  the  enactment 
of  the  law  in  question  the  common-law  rule 
prevailed,  that  the  master  was  not  liable  for 
the  negligence  of  the  fellow  servant;  and  to 
destroy  this  rule,  and  to  atCord  protection  to 
railroad  employes  operating  trains,  locomo- 
tives, and  cars,  was  the  intent  and  purpose 
of  the  lawmakers.  Similar  laws  had  been 
enacted  In  various  states  of  the  American 
Union,  and  they  are  usually  Justified  and 
defended  on  the  ground  that  peculiar  perils 
surround  the  employes  of  railroad  compa- 
nies while  engaged  in  the  dangerous  work  of 
operating  trains,  cars,  and  locomotives,  and 
that  they  are  totally  unable  to  protect  them- 
selves against  the  negligence  of  their  co- 
employgs.  Speaking  of  the  reasons  for  en- 
acting such  laws,  It  was  said  by  the  supreme 
court  of  Minnesota  in  the  case  of  Benson  v. 
Railway  Co.,  77  N.  W.  798,  74  Am.  St  Rep. 
744:  "These  considerations  apply  to  those 
operating  or  riding  upon  hand  cars  as  well 
as  to  those  operating  or  riding  upon  any  other 
railroad  cars,— not  to  the  same  degree,  per- 
haps, as  to  dangers  connected  with  the  mo- 
tive power  of  the  car  operated  or  ridden  upon, 
but  to  an  even  greater  extent  as  to  dangers 
resulting  from  the  negligence  of  those  operat- 
ing or  running  other  cars,  trains,  or  engines. 
In  short,  operating,  running,  or  riding  upon 
hand  cars  is  within  the  mischief  of  the  stat- 
ute, and  there  Is  apparently  no  good  reason 
why  the  legislature  should  have  excluded  it." 
Discussing  the  same  question,  the  supreme 
court  of  Alabama,  in  the  case  of  RaUroad  Co. 
V.  Crocker,  11  South.  262,  said:  "Such  cars  are 
used  In  the  ordinary  business  of  railroads. 
Employes  who  ride  upon  them,  or  who,  in 
the  discharge  of  duties  on  or  near  to  tracks 
over  which  they  are  propelled,  are  liable  to 
be  injured  in  consequence  of  the  negligent 
handling  of  them.  •  •  •  It  Is  not  neces- 
sary that  the  car  be  connected  in  any  way 
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wltb  a  locomotiTe,  or  with  other  cars  forming 
a  train;  and  we  find  tiothing  In  the  statute  to 
Indicate  that  such  a  car  must  be  made  to  be 
drawn  by  a  locomotive,  or  to  form  a  part 
of  a  train.  It  the  car  Is  adapted  to  the  rails 
of  a  railroad,  and  Is  used  In  the  business  of 
railroads,  we  think  that  it  is  none  the  less 
within  the  meaning  of  the  word  as  used  In 
the  statute  because  It  is  made  to  be  pro- 
pelled by  hand." 

There  are  decisions  of  other  states  In  per- 
fect consonance  with  the  foregoing  rulings, 
and  we  have  not  been  cited  to,  nor  have  we 
found,  any  opinion  In  opposition  to  them.  In 
common  acceptation,  and  under  the  defini- 
tions In  the  standard  lexicon  of  the  country, 
the  word  "car"  signifies  any  vehicle  adapted 
to  the  rails  of  a  railroad,  and  would  embrace 
In  its  meaning  a  hand  car  as  well  as  a 
freight  or  passenger  car.  It  follows  that, 
if  deceased  and  his  fellow  servants  at  the 
time  of  his  death  were  engaged  "In  the  work 
of  operating"  the  hand  car  of  the  railway 
company,  the  latter  would,  under  the  stat- 
ute, be  liable  In  damages  If  the  death  of  de- 
ceased resulted  from  the  negligence  of  his 
fellow  servants,  or  either  of  them.  The  word 
Operate,"  as  used  In  the  statute,  signifies 
"to  pertoTva  a  work  or  labor;  to  put  Into,  or 
continue  in,  operation  or  activity;  to  work; 
as  to  operate  a  machine."  If  liie  section- 
men  were  working  the  handles  of  the  hand 
car  in  such  a  manner  as  to  apply  the  power 
to  hand  car  for  the  purpose  of  moving  it, 
they  were  "engaged  in  the  work  of  operat- 
ing" it  The  operation  of  the  hand  car  was 
not  the  chief  labor  for  which  they  were  em- 
ployed, but  It  was  connected  with  their  work, 
and,  in  performing  their  work  of  repairing 
the  track,  hand  cars  were  used,  and  were 
very  necessary,  to  enable  them  to  reach  the 
field  of  their  work.  In  using  the  hand  car 
the  labor  of  the  sectlonmen  was  utilized,  and 
it  became  a  part  of  the  labor  for  which  they 
were  employed  to  propel  the  hand  car  to  and 
from  the  place  of  their  labors.  The  statute 
does  not  provide  that  Its  provisions  shall  ap- 
ply to  those  only  whose  chief  business  it  is 
to  operate  cars,  nor  that  they  shall  apply  to 
those  employes  only  who  operate  cars  for  the 
carriage  of  freight  or  passengers,  but  It  ap- 
plies to  all  who  may  be  engaged  In  the  work 
of  operating  cars.  This  construction  of  the 
statute  is  sustained  by  the  decisions  of  oth- 
er states.  In  the  case  of  Larson  v.  Railroad 
Co.,  58  N.  W.  1076,  it  was  held  by  the  su- 
preme court  of  Iowa  that  a  section  hand  in- 
jured while  on  a  hand  car  was  employed  in 
the  operation  of  cars,  within  the  terms  of 
a  statute  similar  In  some  respects  to  the  Tex- 
as law.  The  same  rulhig  was  made  in  the 
case  of  Haden  v.  Railroad  Co.  (Iowa)  00  N. 
W.  537.  In  the  case  of  Railroad  Co.  y.  Ar- 
tiTy,  137  U.  8.  507,  11  Sup.  Ct  129,  84  L,  Kd. 
747.  the  Iowa  cases  are  reviewed,  and  it  was 
said:  "The  plaintiff  was  upon  a  moving  car 
propelled  by  hand  power.  •  •  •  The  rail- 
way was  being  used  and  operated  in  the 


movement  of  the  band  car  quite  as  much  as 
if  the  latter  had  been  a  train  of  cars  drawn 
by  a  locomotive.  If  a  single  locomotive  be 
on  Its  way  to  Its  engine  bouse  after  leaving 
a  train  which  It  has  drawn,  or  if  It  be  sum- 
moned to  go  alone  for  service  to  a  point  more 
or  less  distant;  and  in  either  case,  by  the 
negligence  of  one  employ^  upon  it,  another 
employe  la  injured,  the  Injury  takes  place  in 
the  use  and  operation  of  the  railway,  under 
section  1307,  quite  as  much  as  if  it  takes 
place  while  the  locqmotlve  is  drawing  a  train 
of  cars."  In  the  case  of  Steffeuson  t.  Rail- 
way Co.  (Minn.)  47  N.  W.  1068,  11  L.  R,  A. 
271,  the  plaintiff,  in  the  usual  course  of  bis 
employment,  was,  with  other  sectlonmen, 
passing  over  defendant's  track  on  a  hand  car 
running  at  the  rate  of  about  six  miles  an 
hour,  when  it  l>ecame  necessary  to  stop  the 
car  suddenly;  and.  In  endeavoring  to  stop  it, 
one  of  the  co-employ 6s  on  the  hand  car  negli- 
gently rushed  or  pushed  against  the  plaintiff, 
throwing  him  from  the  car,  and  he  was  run 
over  and  injured.  The  supreme  court  jat  Min- 
nesota said:  "The  men  whose  business  It  Is 
to  keep  the  track  In  repair  for  the  trains  to 
run  over^-switchmen,  men  engaged  In  mak- 
ing up  trains,  and  moving  the  cars  back  and 
forth  in  the  yards  and  on  side  tracks— are  all 
engaged  In  operating  the  railroad;  and  they 
are  exposed  to  dangers  peculiar  to  that  busi- 
ness. Sectlonmen,  as  well  as  Higlneers,  con- 
ductors, firemen,  and  brakemen,  are  operat- 
ing the  railroad.  They  employ  modes  and  In- 
strumentalities In  performing  their  duties 
that  are  not  employed  in  any  other  business, 
and  whatever  dangers  are  incident  to  the 
employment  of  such  modes  and  Instrumental- 
ities are  to  be  regarded  as  peculiar  to  their 
business.  The  employment  of  band  cars 
capable  of  a  high  rate  of  speed,  run  upon 
railroad  tracks.  Is  peculiar  to  the  business 
of  operating  railroads." 

In  the  main  charge  the  comt  proceeded  on 
the  theory  that  appellee  was  liable  if  de- 
ceased came  to  his  death  through  the  negli- 
gence of  the  servants  or  employes  of  appel- 
lee, but  in  a  special  charge  requested  by  ap- 
pellee, and  given  by  the  court,  the  Jury  was 
instructed  as  follows:  "Even  if  you  believe 
from  the  evidence  that  the  said  Esteven 
Perez  was  thrown  from  the  hand  car  by  the 
negligent  application  of  the  brake,  yet  if  you 
further  believe  from  the  evidence  that  the 
brake  was  not  applied  under  the  order,  direc- 
tion, or  signal  of  the  foreman,  Kessler,  then 
plaintiff  cannot  recover  In  this  case."  This 
charge  was  not  only  in  conflict  with  the 
charge  of  the  court,  but  It  made  the  recov- 
ery of  appellant  depend  upon  a  signal  giv- 
en by  the  foreman,  which  is  in  conflict  with 
the  law  as  to  the  appellee  being  liable  un- 
der the  circumstances  for  the  acts  of  a  fellow 
servamt 

The  scope  of  the  opinion  of  this  court,  as 
applied  to  sectlonmen,  extends  no  farther 
than  while  they  are  actually  engaged  In  op- 
erating band  cars,  and  Is  not  Intended  to 
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readi  any  acta  of  tbelra  while  engaged  in 
otber  wcrk.  The  decision  deals  with  tbe 
(acts  in  this  case,  and  no  others.  In  this 
connection  It  may  be  said  that  we  do  not 
think  this  opinion  in  conflict  with  the  case 
of  Long  T.  Railroad  Co.,  57  8.  W.  802,  decid- 
ed by  the  supreme  court  of  Texas.  In  that 
case  a  portion  of  a  section  gang  on  a  hand 
car  ran  over  a  member  of  the  same  gang  who 
was  walking  on  the  track,  and  It  was  held 
that  the  latter  was  not  a  fellow  servant  with 
those  on  the  car.  This,  was  all  that  was 
demanded  by  the  facts  of  the  case,  and,  in 
fact,  all  that  the  opinion  can  be  held  to 
have  decided,  although  it  is  said  In  the  opin- 
ion that.  If  the  Injury  had  been  inflicted 
by  one  of  the  employte  working  the  hand 
car  upon  another  engaged  In  the  same  work, 
it  would  be  held  that  they  were  engaged  up- 
on the  same  work.  That  Is  undoubtedly  true, 
but  it  does  not  follow  that  because  they  were 
so  engaged,  and  were  fellow  seirants,  the  rail- 
way company  wonld  not  have  been  liable  for 
an  injury  negligently  Inflicted  by  one  upon 
the  other;  and  neither  Is  It  so  decided  in  that 
opinion.  The  question  as  to  railways  being 
liable  for  the  negligence  of  fellow  servants 
on  hand  cars  was  not  raised  or  discussed  in 
the  case  of  Raihroad  Co.  v..  Maupin,  63  S.  W. 
346,  decided  by  the  court  of  civil  appeals  of 
the  Fifth  district 

In  a  requested  charge  given  by  the  court, 
the  jury  was  informed  that  if  deceased  "did 
not  fall  oft  the  hand  car,  bat  voluntarily 
jumped  off  the  hand  car,  then  his  act  con- 
stitutes, in  law,  either  contributory  negli- 
gence or  suicide,  and  plaintiff  cannot!  recover 
in  this  case."  The  charge  was  an  invasion  of 
the  right  of  the  jury  to  pass  upon  the  ques- 
tion of  whether .  the  facts  established  con- 
■trlbutory  negligence.  Contributory  negli- 
gence was  not  pleaded,  and  It  Is  the  rule  in 
Texas  that  contributory  negligence  should 
not  be  submitted  unless  presented  by  plea 
and  supported  by  evidence.  Railway  Co.  t. 
Johnson,  90  Tex.  304,  38  S.  W.  520;  Oil  Co. 
V.  Jarrard,  91  Tex.  289,  42i  S.  W.  959. 

We  conclude  that  our  former  opinion  should 
be  withdrawn,  a  rehearing  granted,  and  the 
judgment  of  the  district  court  reversed,  and 
the  cause  remanded. 


ORAWLBIGH  T.  GALVESTON,  H.  &  8.  A. 

RY.  00.1 

(Coart  of  Civil  Appeals  of  Texas.    Feb.  12, 

1002.) 

RAILROADS-TRBePASSBRS  ON  TRAINS-COLLI- 
SION—INJURIES  —  QROSS  NBOUGKNCB  —  LIA- 
BILITY —  WITNESSES  —  EXAMINATION  —  IM- 
PEACHMENT-EVIDENCE—ADMISSIBIUTT. 

1.  Where  deceased  was  a  trespasser  on  a 
train,  and  his  presence  was  not  known  to  the 
•mployto,  and  ne  had  no  invitation,  express  or 
implied,  to  be  on  the  train,  the  railroad  com- 
pany is  not  liable  for  his  death,  though  it  oc- 
curred through  the  gross  negugence  of  the 
company's  employes. 

■  Writ  ot  error  denied  by  supreme  court  April  17, 
1902. 


2.  In  a  suit  against  a  railroad  company  for 
the  death  of  a  son  it  is  error  tor  defendant  to 
cross-examine  plaintiff  as  to  Us  indictment  for 
burglaiy  and  to  introduce  the  indictment  in 
evidence. 

3.  Where,  in  snch  suit,  plaintiff  did  not  tes- 
tifjr  to  any  fact  connected  with  the  issue, 
which  was  determined  against  him,  and  plain- 
tiff brought  out  testimony  as  to  his  indictment 
for  burglary  in  another  county  than  that  shown 
by  defendant,  anv  error  in  introdndns  aacb  evi- 
dence was  harmless. 

4.  A^'here,  in  an  action  for  the  death  of  an 
alleged  passenger  on  a  freight  brain,  a  witness 
states  that  she  was  present,  saw  the  money 
paid  to  the  conductor,  and  heard  the  arrange- 
ments made  for  the  passage,  it  is  not  improper, 
as  leading,  to  ask  the  conductor  if  witness  or 
a  man,  or  either  of  them,  came  to  him,  paid 
him  money,  and  got  his  permission  to  ride  on 
the  train. 

5.  In  an  action  for  death  of  an  alleged  pas- 
senger by  collision,  that  a  witness  bas  been 
taken  by  the  defendant  to  testify  before  the 
railroad  commission  as  to  "doable  headers"  is 
properly  excluded  as  impertinent. 

6.  In  an  action  for  death  by  collision  of  a 
person  to  whom  defendant  owed  no  duty,  a 
question  as  to  whether  a  witness  wonld  under- 
take to  say  that  it  was  not  negligence  to  run 
two  trains  together  in  the  daytime  is  irrelevant. 

7.  A  witness  may  be  recalled  and  cross-ex- 
amined on  matters  to  be  nsed  as  a  basis  for 
contradiction. 

8.  Where  the  rule  as  to  separation  has  befo 
invoked  as  to  witnesses,  and  a  witness  has 
been  told  what  a  witness  for  plaintiff  had 
sworn,  the  conrt  may,  iu  its  discretion,  per- 
mit such  witness  to  testify  to  matters  tending 
to  impeach  plaintiff's  witness. 

9.  VVhere,  in  an  action  for  death  of  an  alleg- 
ed passenger  on  a  freight  train,  plaintiff's  only 
witness  as  to  payment  of  fare  to  the  condnctor 
is  not  corroborated,  though  she  states  another 
person,  who  is  in  attendance  on  court,  was 
present,  and  such  other  person  is  not  examhied, 
and  witness'  testimony  is  discredited,  a  find- 
ing that  deceased  was  not  a  passenger  mnst  be 
sustained. 

On  Rehearing. 

In  an  action  for  death  of  an  alleged  pas- 
senger on  a  freight  train,  an  instruction  that, 
if  deceased  paid  his  fare  to  the  conductor,  and 
got  on  the  train  with  his  consent,  he  was  a 
passenger,  and,  if  negligently  kill^,  plaintiff 
could,  recover,  fully  presents  the  cause  to  the 
jury. 

Appeal  from  district  court,  Bexar  county; 
8.  J.  Brooks,  Judge. 

Action  by  J.  L.  Crawlelgh  against  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway 
Company.  There  was  a  judgment  in  favor 
of  defendant,  and  plaintiff  appeals.    Affirmed. 

J.  D.  Childs,  for  appellant  Newton  & 
Ward  and  Baker,  Botta,  Baker  &  Lovett,  for 
api>ellee. 

FLY,  J.  This  Is  a  suit  for  damages  occa- 
sioned by  the  death  of  Andrew  F.  Craw- 
lelgh, which  was  instituted  by  appellant  the 
father  of  deceased,  against  appellee.  After 
bearing  the  evidence,  the  court- submitted  no 
issue  except  the  question  as  to  whether  de- 
ceased, when  killed,  was  a  passenger  on  ap- 
I>^lee's  train.  The  issue  was  found  against 
appellant  and  judgment  was  rendered  for  ap- 
pellee. 

There  was  a  conflict  in  the  evidence  as  to 
the    circumstances    under    which    deceased 
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boarded  tbe  train  of  appellee  a  short  time  be- 
fore hla  death,  bat  the  verdict  of  the  Jnry 
on  the  iBsne  as  to  de^ieased  being  a  passenger 
was  supported  by  a  strong  preponderanoe  tn 
the  evidence.  The  material  facts  are  that 
on  the  29th  day  of  May,  1900,  Andrew  Graw- 
lelgh,  the  son  of  apipeUant  desiring  to  go  to 
Del  Rio  from  San  Antonio,  In  company  with 
a  comiMmion,  got  on  a  flat  car  belonging  to 
a  freight  train  about  to  leave  San  Antonio 
for  Del  filo,  which  train  collided  with  aji- 
other  at  a  point  near  Presa  street,  within 
tbe  limits  of  the  city  of  San  Antonio,  and 
Andrew  Crawlelgh  and  his  companion  were 
UUed.  Deceased  had  not  paid  anything  to 
ride  on  tbe  train,  and  his  presoice  thereon 
was  unknown  to  the  crew  operating  the 
train.  There  was  a  rule  jianmulgated  by  xp- 
pellee  iMMhibltlng  any  one  from  riding  on  a 
freight  train,  and  denying  the  privilege  to 
any  employ^  to  grant  permission  so  to  do. 
No  sucb  permission  was  sought  or  given, 
and  the  train  crew  swore  that  they  did  not 
■know  that  deceased  and  his  companion  got 
on  tbe  train.  The  sole  ground  of  recovoy 
in  this  case  was  that  deceased  occupied  the 
position  of  iiassenger  toward  appellee;  and 
under  the  pleadings,  if  he  was  not  a  pas- 
senger, appellant  could  not  recover.  There 
is  no  count  alleging  that  he  was  a  trespasser 
00  tbe  train,  and  setting  up  the  obllgatl<«s 
that  appellee  owed  to  him  as  a  trespasser, 
but  it  was  reiterated  in  the  petition  that  he 
liad  paid  his  fare,  and  boarded  tbe  flat  car 
with  tbe  knowledge  and  consent  of  the  coor 
ductor.  Tbe  evidence  introduced  by  appel- 
lant had  as  its  object  demonstration  of  the 
fact  that  tbe  deceased  had  paid  his  fare  to 
the  conductor,  had  his  permisslcm  to  get  on 
tbe  car,  and  was  therefore  a  passenger.  Tbe 
issue  as  to  deceased  being  a  passenger  was 
submitted  to  the  jury  by  tbe  court,  and  tbe 
assignments  urging  objections  to  the  diaige 
are  very  uncertain.  It  will'  be  sufficient  to 
say  that  there  was  nothing  In  the  charge 
that  assumed  that  deceased  was  not  a  pas- 
!<enger,  or  that  gave  undue  prominence  to 
the  n^ative  side  of  the  issue.  No  tenable 
objections  are  urged  to  tbe  charge.  As  sap- 
plemented  by  the  special  charge  requested  by 
appellee,  tbe  charge  presented  every  issue 
arising  under  the  pleadings  and  facts. 

Appellant  asked  a  charge  which  invidves 
the  proposition  tliat  if  deceased  was  a  tres- 
passer on  the  train,  and  his  presence  thereon 
was  not  Imown  to  the  employes  of  appellee, 
still,  if  the  collision  in  which  he  was  killed 
occurred  throu^  the  gross  n^llgence  of  the 
employes,  the  railroad  company  would  be  lia- 
ble In  damages  for  bis  death.  To  the  dis- 
cussion of  this  proposition  over  two-thirds  of 
the  brief  of  appellant  is  devoted,  and  to  sup- 
port it  a  lengthy  array  of  authorities  from 
the  courts  of  many  states,  including  a  num- 
ber trom  Texas  and  from  different  federal 
courts,  la  cited.  We  have  consulted  many 
of  the  authorities,  and  find  none  that  support 
the  piopositioiu  contained  in  the  special  char- 


ges asked  by  appellant.  The  requested  Char- 
ges are  as  follows:  "You  are  further  char- 
ged, at  the  Instance  of  plaintiff,  that  If  you 
believe  from  the  evidence  that  plaintlfTs  de- 
ceased son,  at  the  time  he  was  killed,  was  a 
trespasser  on  defendant's  train,  he  did  not 
thereby  forfeit  all  his  rights;  and  If  you  fur- 
ther believe  trom  the  evidence  that  he  was  a 
trespasser  at  said  time  and  place,  but  was 
riding  In  a  reasonably  safe  place  on  defend- 
ant's trahL  at  the  time,  and  was  only  guilty 
of  slight  negligence  when  he  was  injured  and 
killed,  if  you  believe  from  the  evidence  that 
he  was  injured  and  killed  by  a  collision  of 
defendant's  train,  and  further  believe  from 
the  evidence  that  the  defendant,  its  serrants, 
ageots,  and  employes,  in  a  grossly  negligent 
and  reckless  manner  so  operated  said  trains 
as  to  cause  them  to  collide,  and  sudb  collision 
was  the  proximate  cause  of  the  death  of 
plaintlfTs  son,  and  that  plalntUTs  said  de- 
ceased son  did  not  then  and  there  directly 
contribute  to  his  death,  then  you  will  find 
for  plaintiff.  You  are  further  instructed  that 
'gross  negligence,'  as  set  out  in  this  charge, 
is  defined  to  be  that  entire  want  of  care  which 
would  raise  a  presumption  of  a  conscious  in- 
difference to  consequences;  aiid  the  conduct 
of  the  servants  and  agents  of  defendant  can- 
not be  considered  gross  negligence  unless 
evinced  by  an  entire  failure  on  tbeir  part  to 
exercise  care,  or' by  the  exercise  of  so  slight 
a  degree  of  care  on  their  part  as  to  Justify 
tbe  belief  tbat  they  were  Indifferent  to  the 
interest  and  welfare  of  others.  By  the  term 
'recklessness,'  as  herein  set  out,  la  meant 
the  state  at  quality  of  being  reckless  or  heed- 
less; perverse,  or  desperate  rashness.'  You 
are  further  charged,  at  tbe  instance  of  plain- 
tiff, tbat  If  you  should  believe  from  the  evi- 
dence in  this  case  that  plalnUS's  son  was  a 
trespasser  on  said  defendant's  train  at  the 
time  be  was  in]m:ed  and  killed  by  a  collision 
of  defendant's  trains,  and  further  find  trom 
the  evidence  in  the  case  that  the  defendant, 
its  servants  and  employes  in  charge  of  said 
trains  so  operated,  permitted  or  caused  to  be 
operated  said  trains  with  such  willful  negli- 
gence as  to  directly  and  proximately  cause 
the  death  of  plaintiff's  said  minor  son,  then 
in  that  event  you  will  find  for  plaintiff.  By 
the  term  'willful,'  as  herein  set  out,  is  meant 
'voluntary,  delil>erate,  Intentional,  obstinate, 
and  unreasonable;  not  to  be  moved  from 
one's  notions,  inclinations,  purposes,  or  the 
like,  by  counsel,  advice,  commands,  or  in- 
structionB.' "  It  will  be  noted  that  in  these 
charges  the  liability  of  appellee  attached  If 
the  son  of  appellant  was  riding  in  a  reason- 
ably safe  place  on  the  train,  regardless  of 
the  fact  that  no  one  knew  he  was  on  tbe 
train,  and  regardless  of  the  fact  that  he  had 
no  invitation,  express  or  implied,  to  be  on  the 
train.  We  do  not  think  such  a  proposition 
can  be  sustained  by  any  text-book  or  deci- 
sion. On  the  other  band,  there  are  numerous 
authorities  that  condemn  any  such  proposi- 
tion.   In  the  case  of  Dalton  v.  Railroad  Co. 
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(Ky.)  56  S.  W.  057,  a  demurrer  to  a  petition 
was  sustained  in  wtalcli  It  was  averred  that 
the  deceased  boarded  a  freight  train,  and  that 
the  employes  of  the  railway  company  knew 
he  was  on  there;  and  It  was  held  by  the 
court  of  appeals  of  Kentucky  that  the  only 
duty  a  railroad  company  owed  to  any  one 
who  was  riding  on  a  freight  train  without 
right,  and  by  the  more  sufterance  of  the  traJn 
crew,  was  not  to  injure  him  after  knowledge 
of  his  danger,  and  the  company  was  not  lia- 
ble for  bis  death  in  a  collision  even  though 
It  resulted  from  the  company's  gross  negli- 
gence. In  the  case  of  Railroad  Co.  y. 
Bumsed,  12  South.  958,  it  was  said  by  the 
supreme  court  of  Mississippi:  "Can  It  be  se- 
riously insisted  that  a  trespasser  upon  a  train 
occupies  a  better  position  than  a  trespasser 
on  tracks?  If  degrees  In  trespass  could  be 
established.  It  occurs  to  us  that  the  train 
trespasser  is  the  greater  wrongdoer  than  the 
track  trespasser.  He,  like  the  track  tres- 
imssef,  is  entitled  to  exemption  from  wanton 
or  willful  injury,  or  from  injury  that  might 
and  should  have  been  ayolded  by  the  rail- 
road company  after  seeing  the  danger  of  the 
trespasser's  situation."  In  the  cases  of  Files 
y.  Railroad  Co.  (Mass.)  21  N.  £.  311,  and 
Powers  y.  Railroad  Co.  (Mass.)  26  N.  E.  446, 
It  was  held  that,  where  a  conductor  had  in- 
vited a  person  to  ride  on  a  freight  train, 
in  violation  of  a  rule  of  the  company,  it 
would  not  be  liable  for  Injuries  occurring 
from  negligently  starting  a  train  or  from  a 
collision.  In  the  case  of  Railway  Co.  v. 
Moore,  40  Tex.  81,  80  Am.  Rep.  98,  it  was 
held  that  railway  companies  have  the  right 
to  make  regulations  that  freight  and  passen- 
gers shall  be  carried  on  separate  trains,  and 
that.  "If  a  party  In  violation  of  such  regula- 
tion, and  without  the  consent  of  the  com- 
pany, forces  himself  Into  one  of  its  freight 
trains.  It  surely  cannot  be  supposed  that  the 
company  could  be  held  responsible  to  him 
In  its  character  as  a  carrier  of  passengers, 
or  that  the  party  who  should  thus  contribute 
to  the  injury  which  he  might  sustain  while 
thus  wrong^lly  In  the  train,  might  maintain 
an  action  against  the  company  for  such  Injury. 
Unless  he  could,  an  action  cannot  be  main- 
tained under  the  statute  by  his  heirs,  repre- 
sentatives, and  relatives  in  case  of  his  death." 
The  case  Is  cited  approvingly  in  Railway  Co. 
V.  Black,  87  Tex.  160,  27  S.  W.  118.  If  the 
servants  of  appellee  did  not  know  of  the 
presence  of  deceased  upon  the  freight  train, 
the  railroad  could  no  more  be  held  liable  for 
his  deaUi  than  it  could  If  he  had  gone  <»i  the 
track  and  been  run  over  without  the  em- 
ployes knowing  of  his  presence  on  the  track. 
In  the  one  case  as  the  other  no  duty  would 
arise  In  case  of  the  trespasser  until  he  was 
discovered  In  a  place  of  danger.  No  duty 
can  arise  in  connection  with  a  person  who 
secretly  enters  a  freight  car  In  violation  of 
the  rules  of  the  company,  and  without  the 
knowledge  or  consent  of  the  employes;  and 
where  there  is  no  duty  there  Is  no  liability. 


Dobbins  7.  Railway  Co.,  91  Tex.  60.  41  S.  W. 
62,  38  I<.  B.  A.  673,  60  Am.  8t.  Bep.  SX: 
Railway  Co.  v.  Breadow,  90  Tex.  81.  36  S, 
W.  410;  Douglas  v.  Railway  Co.,  90  Tex. 
125,  36  S.  W.  120,  87  S.  W.  1132;  Railway 
Co.  v.  Cmm  (Tex.  Civ.  App.)  25  S.  W.  1126. 

The  third  assignment  of  error  complains 
of  the  action  of  the  court  in  .permitting  ap- 
pellee to  ask  appellant  on  cross-examination 
If  he  had  not  been  Indicted  for  burglary,  and 
In  allowing  the  introduction  In  evidence  of 
an  indictment  for  burglary  again<^t  appellant 
The  testimony  was  clearly  inadmissible. 
Boon  y.  Weathered's  Adm'r,  23  Tex.  675; 
Ayres  v.  Duprey,  27  Tex.  600,  86  Am.  Dec. 
667;  Kennedy  v.  Upshaw.  66  Tex.  442.  1  S. 
W.  308;  Insurance  Co.  v.  Faires,  13  Tex. 
Civ.  App.  Ill,  35  S.  W.  65;  Railroad  Co.  v. 
De  Bord  (Tex.  Civ.  App.)  63  S.  W.  593;  Rail- 
way <3o.  y.  Johnson,  83  Tex.  628,  19  S.  W. 
151.  The  error  in  the  admission  of  the  tes- 
timony does  not  necessarily  demand  a  re- 
versal of  the  judgment  for  the  reason  tliat 
appellant  did  not  claim  to  know  any  of  the 
circumstances  surrounding  the  death  of  bis 
son,  and  did  not  testify  to  any  fact  connected 
with  the  issue  as  to  whether  deceased  was  a 
passenger  or  trespasser  on  the  train  of  ap- 
pellee. That  being  the  sole  issue,  and  being 
determined  against  appellant,  the  jury  could 
not  have  considered  the  testimony  of  appel- 
lant for  any  purpose.  It  follows  that  the  Il- 
legal testimony  could  not  have  Injured  the 
cause  of  appellant.  Had  the  jury  found  that 
deceased  was  a  passenger,  but  denied  any 
damages  to  appellant,  the  error  in  the  admis- 
sion of  the  testimony  as  to  the  burglary 
doubtless  would  have  necessitated  a  reversal, 
because  It  would  have  been  apparent  that  the 
testimony  of  appellant  as  to  the  contribu- 
tions received  by  him  from  his  son  had  been 
Ignored  by  the  jury.  Appellant  does  not  at- 
tempt to  show  that  the  illegal  testimony 
damaged  him,  dnd  It  does  not  appear  from 
the  record  that  any  Injury  was  sustained  by 
him.  Appellate  courts  do  not  reverse  judg- 
ments upon  abstract  errors.  Darragh  v. 
Kaufman,  2  Posey,  Unrep.  Cas.  97;  Heath- 
cock  v.  Goodrich,  Id.  684. 

There  Is  no  merit  In  the  fourth,  fifth,  sixth, 
and  seventh  assignments  of  error.  The  ques- 
tions were  not  leading  ones.  Maggie  Oaw- 
leigh.  the  only  witness  for  ai^>ellant  who  tes- 
tified that  money  was  paid  by  her  deceased 
brother  to  the  conductor  for  his  passage  on 
the  freight  train,  swore  that  she  was  present, 
and  saw  the  money  paid  to  the  conductor, 
and  beard  the  arrangements  made  for  the 
passage;  and  it  was  proper  and  legitimate  U 
ask  the  conductor  if  the  young  lady  or  a 
man,  or  either  of  them,  came  to  bim,  and 
paid  him  money,  and  got  permission  to  ride 
on  the  train.  The  witness  had  testified  be- 
fore, without  objection,  that  he  had  never 
seen  the  young  lady  until  she  testified  in 
court,  and  had  never  seen  deceased  until  aft- 
er the  wreck.  The  fact  that  the  witness  W. 
H.  Rannahan  had  been  takea  by  the  rail- 
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road  cfHnpany  before  the  railroad  commis- 
sion to  testify  on  the  question  of  what  are 
known  as  "donble  headers"  had  no  pertinen- 
cy to  the  case,  and  was  properly  excluded. 
The  question  as  to  whetb«'  the  witness  would 
nndertalce  to  say  that  it  was  not  negligence 
to  ran  two  trains  together,  In  the  daytime, 
in  San  Antonio,  was  irrelevant  and  immate- 
rial. In  view  of  the  fact  that  no  duty  was 
shown  to  exist  as  to  deceased  by  ai^>eUee, 
nothing  elicited  from  the  witness  by  the 
question  could  have  affected  the  cause.  It 
was  not  error  to  permit  appellee  to  recall 
the  witness  Maggie  Crawleigb,  and  cross-ex- 
amine her  on  matters  to  be  nsed  as  a  basis 
for  contradicting  her.  Oreenl.  Br.  8  462,  and 
notes.  It  was  in  the  discretlcm  of  the  court 
to  permit  Mrs.  Lovelady  to  testify  as  to  mat- 
ters tending  to  impeach  Maggie  Crawleigh, 
although  the  rule  had  been  invoked  as  to  the 
witnesses,  and  the  witness  had  been  told  by 
the  dalm  agent  what  Maggie  Crawleigh  had 
sworn.  We  do  not  think.,  under  the  facts  of 
this  case,  that  the  discretion  vested  in.  the 
comt  was  abused.  Tlie  only  witness  intro- 
duced by  appellant  to  prove  that  deceased 
paid  his  fare  and  went  on  the  train  under 
the  Invitation  of  the  conductor  was  Maggie 
Crawleigh,  and  there  was  not  a  circumstance 
sworn  to  by  any  other  witness  in  the  case 
Qiat  tended  to  corroborate  her.  She  said 
that  an  older  sister  was  present  when  the 
fare  was  paid,  and  also  stated  that  the  same 
sister  was  In  the  court  room  all  the  day  on 
which  she  (Maggie)  testified,  and  yet  she 
was  not  placed  on  the  stand.  This  sister  was 
in  one  place  called  "Annie"  and  in  another 
"Cecelia."  Not  only  was  there  a  failure  to 
corroborate  the  witness,  but,  on  the  other 
hand,  every  fact  and  circumstance  in  evi- 
dence tended  to  throw  discredit  upon  h^  tes- 
timony. Under  the  overwhelming  preponder- 
ance of  the  evidence  the  Jury  would  not  have 
been  justified  in  returning  any  verdict  other 
than  that  rendered  by  them.  Had  the  com- 
plaints made  as  to  the  admission  of  evidence 
been  wdl  taken,  there  Is  nothing  In  the  rec- 
ord that  tends  to  shjjjjv  that  such  evidence 
bad  any  influence  up9n  V^e  verdict. 
The  jndgmoit  Is  Afflrmed. 

On  Motion  for  Rehearing. 

(March  12,  1902.) 

As  stated  In  our  former  opinion,  it  was  al- 
leged in  the  petition  that  Andrew  Crawleigh 
WHS  a  passenger  on  appellee's  train,  and  all  of 
the  eridence  of  appellant  was  directed  to 
proof  that  the  relation  of  carrier  and  passen- 
ger existed  between  appellee  and  deceased. 
In  the  requested  charges  the  effort  seems  to 
have  been  to  recover  on  the  grotmd  that  he 
might  be  a  trespasser,  but  if  the  servants  of 
appellee  were  reckless  and  grossly  negligent 
In  their  conduct  In  producing  the  collision, 
appellee  was  liable,  whether  any  one  knew 
deceased  was  on  the  trahi  or  not  To  sustain 
the  position  of  appellant  we  are  cited  In  the 


brief  to  quite  a  number  of  cases,  and  In  the 
motion  for  rehearing  to  two  cases,  which  are 
specially  invoked  in  aid  of  the  contention. 
Those  cases  are  Way  v.  Railroad  Co.,  64 
Iowa,  51,  10  N.  W.  829,  62  Am.  Rep.  431. 
Id.,  73  Iowa,  466,  85  N.  W.  525,  and  White- 
head V.  Railway  Co.,  99  Mo.  268,  11  S.  W. 
751,  6  L.  R.  A.  409.  In  the  Way  Case  the 
decedent  got  on  the  freight  train  and  pre- 
sented to  the  conductor  a  mileage  ticket  is- 
sued to  one  R.  C.  Forgrave.  The  conductor, 
not  knowing  that  Way  was  not  Forgrave,  de- 
tached coupons  for  his  passage.  It  was  held 
on  the  first  appeal  that  Way  was  riding  on 
the  railroad  ticket  of  another,  contrary  to 
the  rule  of  the  company,  and  was  thereby  per- 
petrating a  fraud,  and  the  law  as  to  passen- 
gers could  not  be  Invoked  by  his  representa- 
tives In  suing  for  damages.  On  the  second 
appeal  it  was  held  that  If  the  employes  who 
were  engaged  in  moving  the  train  knew  or 
had  reason  to  believe  that  the  caboose  was 
occupied,  and  yet  moved  It  recklessly  or  neg- 
ligently, without  regard  to  the  safety  of  the 
occupants  of  the  caboose,  and  deceased  was 
injured  thereby,  the  railway  company  would 
be  liable.  The  court  said:  "It  may  be  con- 
ceded that  as  the  Intestate  was  in  the  ca- 
boose without  right,  defendant  owed  him  no- 
special  duty,  and  that  its  employes  were  not 
bound  to  ascertain  whether  he  was  there  be- 
fore commencing  the  work  In  which  they 
were  about  to  engage.  Neither  were  they  re- 
quired to  govern  their  conduct  with  refer- 
ence to  the  possibility  of  his  being  there." 
The  conductor  knew  the  man  was  on  the 
train,  and  the  case  does  not  in  any  manner 
sustain  the  position  of  appellant  In  the  Mis- 
souri case  the  boy  was  on  the  train  with  the 
consent  of  the  agents  of  the  railway  com- 
pany, and  on  that  ground  it  was  held  that 
the  company  owed  him  a  duty.  In  the  case 
of  Railroad  Co.  v.  Pltzer  (Ind.  Sup.)  6  N.  K. 
310,  Judge  Elliott  discussing  a  case  where  a 
child  seven  years  of  age  entered  a  passenger 
train,  said:  "We  conclude,  therefore,  that 
the  mere  fact  that  the  child  was  permitted 
to  enter  the  passenger  train  creates  no  cause 
of  action  against  appellant  for  he  entered  the 
train  as  an  Intruder.  Intruders,  infants  or 
adults,  cannot,  as  a  general  rule.  Impose  any 
duties  upon  the  person  on  whose  property 
they  Intrude."  A  large  nimiber  of  authori- 
ties are  cited  In  support  of  the  [apposition. 
In  the  case  of  McAIpln  v.  Powell,  70  N.  Y. 
126,  26  Am.  Rep.  555,  the  rule  governing  In 
cases  like  the  present  is  thus  clearly  stated: 
"To  maintain  an  action  for  personal  injury 
occasioned  by  the  negligence  of  or  want  of 
care  of  another,  it  must  be  made  to  appear 
that  the  defendant  owed  some  duty  or  obli- 
gation to  the  party  injured,  which  he  failed 
to  discharge  or  perform.  Unless  there  is 
some  contract  duty,  or  service  which  a  par- 
ty Is  bound  to  fulfill,  there  can  be  no  negli- 
gence, fault  or  breach  of  the  obligation. 
•  •  •  The  real  point  to  be  determined 
then,  Is  whether  the  defendant  owed  any  di' 
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to  the  deceased.  If  be  was  a  trespasser  when 
he  entered  upon  the  fire  escape,  he  occnpled 
the  position  of  one  who  comes  upon  the  prem- 
ises of  another  without  right,  and  who  can 
maintain  no  action  if  he  Is  injured  by  an  ob- 
struction, or  falls  into  an  excavation  which 
has  been  left  open  and  uncovered."  The 
same  rule  Is  announced  in  Dobbins  v.  Rail- 
way Co.,  91  Tex.  60,  41  S.  W.  62,  38  L.  R. 
A.  573,  66  Am.  St  Rep.  866,  and  in  Railway 
Co.  V.  Morgan,  92  T«.  98.  46  S.  W.  28.  We 
reiterate  the  ruling  that  in  no  tezt-lMok  oc 
decision  has  It  ever  been  stated  that  a  rail- 
way company  will  be  liable  for  damages  to  a 
person  who  Is  on  the  train  without  the  knowl- 
edge or  consent  of  the  railway  company,  and 
in  defiance  of  Its  rules,  for  the  negligence, 
no  matter  how  gross,  of  Its  employes.  And 
yet  this  is  what  appellant  adced  the  court  to 
charge  the  jury  in  this  case. 

The  trial  court  instructed  the  jury  that  if 
deceased  paid  bis  fare  to  the  ccmductor,  and 
got  on  the  train  with  his  consent,  he  would 
be  a  passenger,  and,  if  he  was  killed  through 
the  negligence  of  appellee,  appelant  should 
recover.  That  charge  was  exceedingly  favo> 
able  to,  and  fully  presented  the  phase  of  case 
alleged  by,  appellant;  and  under  the  evidence 
deceased  was  either  a  passenger  or  he  was  a 
trespasser,,  because  there  was  no  testimony 
introduced  tending  to  show  that  any  agent  of 
appellee  knew  of  the  presence  of  ttie  de- 
ceased on  the  car  if  be  did  not  pay  bis  fare. 
The  court,  at  the  request  of  appellee,  gave 
the  following  charge:  "That  if  you  believe 
from  the  evidence  that  the  deceased,  Andrew 
Crawleigb,  boarded  defendant's  freight  train 
without  the  consent  or  knowledge  of  the  con- 
ductor of  said  train  in  charge  of  said  train, 
and  that  said  conductor  did  not  know  that 
the  said  Andrew  Crawlelgh  was  upon  said 
train  until  after  the  accident  and  collision  of 
said  train,  then  I  charge  you  to  return  a 
verdict  in  favor  of  defendant,  even  though 
you  G(hould  further  believe  from  the  evidence 
that  the  crew  in  charge  of  said  train  were 
negligent,  and  the  collision  of  said  tnUns  was 
the  result  of  such  negligence."  That  charge 
presented  the  phase  of  case  made  by  the  tes- 
timony of  appellee.  If,  under  the  petition, 
it  was  permissible  to  have  presented  a  case 
of  a  trespasser  on  the  train  with  the  knowl- 
edge of  the  train  crew,  and  the  testimony 
sustained  the  allegation,  appellant  should 
have  asked  the  presentation  of  such  Issue. 
He  not  only  did  not  do  so  in  the  lower  court, 
but  does  not  contend  in  this  court  that  such 
issue  should  have  been  presented,  and,  on  the 
other  hand,  contends  for  the  proposition  that, 
if  the  collision  was  brought  about  by  negli- 
gence on  the  part  of  the  train  crew,  appdlee 
is  liable  whether  any  one  knew  deceased  was 
on  the  train  or  not  Such  contention,  as  be- 
fore stated,  meets  with  no  sanction  in  any 
text-book  or  decision  that  has  come  to  our 
knowledge. 

It  18  insisted  that  the  testimony  drawn 
from  appellant  as  to  bis  having  been  indicted 


for  burglary  was  injurioas  to  bis  cause.  In 
addition  to  the  reasons  given  in  our  former 
opinion  as  to  its  l>elng  harmless.  It  appears 
that  appellant's  counsel  brought  out  in  addi- 
tion to  the  fact  elicited  by  appellee  that  ap- 
pellant had  been  indicted  toe  burglary  In 
Bexar  county,  the  fact  that  he  had  also  been 
indicted  for  burglary  in  Bandera  county,  and 
he  is  In  no  position  to  complain  of  the  testi- 
mony brought  out  by  ai^>ellee. 
The  motion  is  overruled. 


6ERFERS  et  al.  v.  MBCKE  et  aL> 

(Ooort  of  Civil  Appeals  of  Texas.    Feb.  19, 
1902.) 

OOMMtJNITT    PROPBRTT  —  ACTIONS  —  UlflTA- 
TI0N8— NOnCBJ— BVIDBNCE-CHAROE. 

1.  The  father  of  plaintiffs  died  in  1878,  leav- 
ing an  interest  in  community  property,  real  and 
personal.  Their  mother  qaaufied  as  survivor, 
and  filed  an  inventory.  In  1860  she  married 
defendant's  testator,  and  in  1863,  by  an  action 
against  plaintiffs,  who  were  then  minors,  the 
real  estate  was  partitioned.  PlaintiflEs'  mother 
had  possession  of  the  peisonal  property  until 
her  death,  in  1880,  when  it  passed  to  her  hus- 
band, who  had  possession,  claiming  to  own  it, 
until  his  death,  in  1899.  The  husband  of  one 
of  plaintiSs  knew  of  his  wife's  interest  in  the 
real  estate  in  1S96.  The  other  plaintiffs  knew 
of  their  interest  In  the  lauds  and  of  the  parti- 
tion proceedings  for  many  years.  Beld,  that  a 
finding  that  i^aintlffs  knew,  or,  with  reason- 
able care,  must  have  known,  of  their  rights 
in  the  personalty,  more  than  two  years  be- 
fore bringing  suit,  was  justified. 

2.  In  an  action  by  neirs  to  recover  com- 
munity personal  ivoperty  left  by  their  father, 
a  decree  of  partition  of  the  community  lauds, 
only,  in  an  action  In  which  they  were  parties. 
Is  competent  evidence  on  the  issne  as  to 
whether  they  bad  notice  of  the  existence  of 
such  personal  property,  and  their  rights  there- 
in. 

8.  Where  plaintiffs'  father  left  community 
property,  of  which  their  mother,  as  survivor, 
filed  an  iuventory  in  the  probate  court,  an  in- 
struction in  an  action  to  recover  sacb  property 
thot  the  filing  of  the  Inventory  was  not  notice 
to  plaintiffs  of  their  rii;hts  was  properly  refus- 
ed, since  the  jury  might  be  led  to  believe  from 
such  charge  that,  if  plaintiffs  knew  of  the  in- 
ventory, it  would  not  be  notice. 

4.  Where  plaiutiffs'  Sather  died,  leaving  com- 
mnnity  personal  profferty,  of  which  their  moth- 
er had  possession  <«ntil  ker  death,  when  her 
second  husband  took  and  held  possession,  claim- 
ing exclusive  owuershio,  plaintiffs  could  not 
recover  the  valae  cif  snA  property,  unless  they 
commenced  their  action  within  two  years  after 
attaining  knowledge  of  their  rights. 

Appeal  from  district  court,  Bexar  county; 
S.  J.  Brooks,  Judge. 

Action  by  Joseph  Gerfers  and  others 
against  Richard  Mecke,  executor  of  the  will 
of  William  P.  Qerfers,  deceased,  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

Jas.  Raley,  for  appellants.  Shook  &  Van- 
der  Hoeven  and  Webb  &  FInley,  for  appel- 
lees. 


JAMES,  G.  J.   Joseph  Gerfers  and  Augusta, 

Ills  wife,  had  a  community  estate,  consisting 

Writ  of  error  dsnled  by  (uprama^oonrt  Anrll  I,  itOI. 
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of  lands,  sheep,  and  other  personalty.  The 
api)eUantB  Helen  Igo  and  Aima  Bacon  are 
their  two  oldest  children.  Joseph  Gerfers,  the 
father,  died  In  Kendall  county  In  May,  1878. 
Augusta  gave  commnnlty  bond  as  survivor 
and  filed  inventory  of  the  estate  In  Kendall 
county  In  September,  1878.  The  petition  of 
Helen  Igo  and  Anna  Bacon,  Joined  by  their 
husbands,  alleged  In  one  count  that  their 
father  died  May  25,  1878,  leaving  as  com- 
mnnlty property  1,600  head  of  sheep,  worth 
$8,000,  and  certain  other  personalty,  Increas- 
ing the  value  to  $0,300;  that  Augusta  ad- 
ministered on  the  community  estate,  one  half 
of  which  belonged  to  her,  and  the  other  half 
to  their  four  children;  that  on  April  20,  1880, 
Wm.  P.  Gerfers  married  the  widow,  and  came 
Into  possession  of  the  property,  and  the  In- 
crease thereof,  then  of  the  value  of  $11,300, 
one-fourth  of  which  belonged  to  plalntlflFs; 
that  Wm.  P.  Gerfers  took  possession  of  same, 
mixed  them  with  his  own  property,  and  used 
them  as  such,  keeping  no  account  thereof, 
knowing  that  one-half  thereof  belonged  to  the 
children  of  Joseph  Gerfers;  that  thereby  he 
became  a  trustee  for  them  for  their  share 
and  Its  Increase,  and  plaintiffs  elect  to  take 
the  value  of  their  share,  with  interest;  that 
plaintiffs  did  not  know  of  their  right  In  their 
father's  estate  until  after  Wm.  P.  Qerferrf 
death.  In  1899,  and  up  to  that  time  their  In- 
terests were  concealed  from  them  by  their 
pnrentj;  that  their  mother  died  in  1890;  that 
Win.  F.  Oafers  died  in  1809,  leaving  an  es- 
tate of  which  defendant  Mecke  is  Independent 
executor;  and  they  pray  for  Judgment  for 
$2,825,  and  biterest  thereon,— in  all,  $6,374. 
In  another  count  they  alleged  the  same  com- 
munity estate;  the  death  of  Joseph  Gerfers; 
the  qnallflcatlon  of  Augusta  as  community 
executrix  as  aforesaid,  her  sureties  being  Wm. 
P.  Gerfers  and  0.  H.  Sultenfuss;  the  marriage 
of  Augusta  and  said  Wm.  P.  Gerfers  in  April, 
1880,  at  which  time  Wm.  P.  Gerfers  took 
possession  of  all  said  personal  property  and 
increase  of  the  sheep;  the  death  of  Augusta 
in  1890,  when  the  property  fell  Into  the  hands 
of  Wm.  P.  Gerfers,  who  kept  it  and  used  It 
as  his  own;  that  there  was  due  plaintiffs 
from  said  Augusta  when  she  married  Wm.  P. 
Gerfers,  and  when  she  ceased  to  be  the  com- 
munity executrix,  the  sum  of  $2,950,  being 
one-fourth  of  the  value  of  the  personal  prop- 
erty left  by  Joseph  Gerfers,  one-fourth  of  the 
wool  clip,  and  one-fourth  of  the  value  of  the 
lambs  Bold;  and  she  prayed  for  Judgment 
against  defendants  for  the  amount  of  the 
bond,  $5,830.  Among  the  defenses,  defend- 
ants pleaded  limitations. 

We  conclude  from  the  testimony  In  the 
case.  In  view  of  the  verdict  in  favor  of  de- 
fendants, that  plaintiffs  had  notice,  or  by  the 
exercise  of  ressonable  diligence  would  have 
known,  of  their  claim,  more  than  two  years 
prior  to  the  commencement  of  the  action. 
Not  only  does  the  undisputed  evidence  show 
that  Wm.  P.  Gerfers,  after  the  death  of  Au- 
gusta, used  and  treated  the  property  in  ques- 
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tlon  as  his  own,  but  this  wa«  plaintiffs'  alle- 
gation. There  was  no  material  issue  In  this 
case,  except  one  of  fact  vis.,  whether  or  not 
plaintiffs  were  chargeable  with  notice  of  their 
right  to  an  interest  in  the  community  person- 
alty more  than  two  years  prior  to  this  action. 
That  Issue  was  correctly  submitted  to  the 
Jury,  and  found  against  plaintiffs. 

The  only  matters  alleged  by  appellants  in 
their  brief  which  would.  If  well  founded,  re- 
verse the  Judgment,  are  fotmd  in  the  second, 
third,  fourth,  sixth,  seventh,  and  eighth,  rela- 
tive to  charges  and  admission  of  testimony. 
These  we  will  briefly  notice. 

The  second,  third,  and  fourth  are  based  up- 
on the  proposition  that  there  was  no  testi- 
mony of  notice,  and  that  the  uncontroverted 
evidence  was  that  they  had  no  notice.  It  is 
true  that  the  four  children  testified  that  they 
had  no  knowledge  of  the  fact  that  their  father 
had  left  any  personal  property  until  about  the 
time  Wm.  P.  Gerfers  died,  in  1809,  and  there 
is  no  one  who  testified  that  they  did.  But 
the  following  facts  were  in  evidence:  (1)  The 
proceedings  of  record  In  Kendall  county  in 
1878,  wherein  Augusta  qualified  as  survivor, 
and  her  inventory,  which  included  the  sheep, 
etc.  (2)  The  proceedings  in  the  district  court 
of  Kendall  county  brought  by  Augusta  and 
Wm.  P.  Gerfers  in  1883  against  the  chUdren, 
then  minors,  In  the  district  court  of  Kendall 
county,  wherein  the  community  lands  were 
partitioned.  (3)  George  Igo,  husband  of  one 
of  the  plaintiffs,  testified  that  shortiy  after 
his  marriage.  In  1896,  he  learned  from  W.  P. 
Gerfers  that  his  wife  had  an  interest  In  the 
lands  in  Kendall  county.  Mrs.  Bacon  ap- 
pears to  have  known  a  long  time  "that  we 
children  had  the  old  home  place."  Mrs.  Igo 
testified  that  she  knew  at  the  time  of  her 
mother's  death  that  she  had  these  lands  from 
her  father.  8o,  also,  the  son,  Joseph,  testi- 
fied that  he  knew  years  ago  that  they  had 
lands  in  Kendall  county,  and  talked  about 
the  matter  with  his  sisters.  The  other  sister 
testified  that  she  knew  that  they  had  lands 
in  Kendall  county  which  were  set  apart  In  the 
partition  of  the  estate  of  her  father  and  moth- 
er; that  she  had  had  conversations  with  her 
Bisters  about  property  and  rights  in  the  es- 
tate of  their  father  and  mother;  and  she 
could  not  say  that  she  had  had  these  conver- 
sations for  the  last  10  years,  although  it  may 
have  been  that  long.  The  evidence  thus  am- 
ply shows  that  all  the  children  knew  of  said 
partition  suit,  and  of  lands  that  belonged  to 
their  parents,  and  that  their  parents'  home 
place  was  in  Kendall  county;  but  they  were 
unanimous  In  saying  that  they  did  not  know 
anything  of  there  having  been  sheep,  nor  did 
they  ever  know,  or  had  ever  Inquired,  what 
occupation  their  father  had  pursued.  He  and 
Wm.  P.  Gerfers  were  both  sheep  raisers.  The 
children,  who  were  brought  up  by  Wm.  P. 
Gerfers  at  his  home,  were  under  no  undue 
restraint  as  to  visiting  neighbors  and  rela- 
tives, and  there  were  no  obstacles  to  their 
acquiring  information.     Mrs.  Bacon  was  a' 
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the  time  of  this  trial  29  years  of  age,  and  had 
married  In  1886.  Mrs.  Igo  was  27  years  of 
age,  and  married  In  1885.  Mrs.  Cobllanz  was 
25  years  old,  and  married  in  1896.  Joseph 
was  over  23  years  of  age.  ESdmund  Bacon, 
the  husband  of  Anna,  testified  that  he  had 
visited  Boerne,  the  connty  seat  of  Kendall 
county,  twice  in  1897,  also  In  1898,  and  was 
not  prepared  to  say  that  he  did  or  did  not 
make  any  Inquiries  after  be  learned  of  his 
wife's  Interest  In  the  Kendall  county  lands 
In  1887,  as  his  memory  was  faulty  as  to  that, 
although  he  stated  positively  that  he  first 
learned  of  his  wife's  Interest  in  the  property 
shortly  before  Wm.  P.  Glerfers'  death.  We 
conclude  that,  from  these  facts  and  circum- 
stances, the  Jury  were  warranted  In  coming 
to  the  conclusion  that  plaintiffs  knew,  or,  in 
exercising  reasonable  care,  must  have  known, 
of  their  rights  in  this  personalty  more  than 
two  years  prior  to  the  suit 

The  sixth  assignment  Is  that  the  court  err- 
ed In  admitting  the  decree  of  partition;  the 
proposition  being  that  It  did  not  tend  to 
prove  any  issue  in  the  case,  and  was  con- 
fusing to  the  Jury  and  Incompetent  It  Is 
true  as  appellant  says  the  decree  only  aftect- 
ed  the  lands.  But  It  was  a  fact  which  called 
attention  to  the  existence  of  a  community 
estate,  and  It  was  a  question  of  fact  wheth- 
er or  not  It  would  have  put  a  reasonable  per- 
son on  Inquiry  as  to  the  condition  and  extent 
of  such  estate.  It  was  admissible  on  the  Is- 
sue of  notice.  Besides,  Its  admission  could 
not  be  material  error,  as  the  fact  of  such  s 
partition  was  shown  by  the  testimony  of 
Mrs.  Bacon  and  other  testimony. 

We  regard  the  seventh  assignment  as  not 
well  taken.  There  was  nothing  about  the 
partition  decree,  which  dealt  with  lands 
only,  which  was  calculated  to  lead  the  Jury 
to  believe  that  the  partition  Included  the 
personal  property  sued  for.  No  such  idea 
could,  In  any  event  have  been  entertained 
by  the  Jury  from  the  decree  Itself,  especially 
when  they  were  Instructed  to  find  for  plain- 
tiffs the  value  of  the  personalty,  if  they 
found  in  their  favor  on  the  issue  of  notice. 

The  eighth  assignment  is  that  the  court 
should  not  have  refused  this  charge:  "The 
court  Instmcts  the  Jury  that  the  filing  of  the 
inventory  of  the  personal  property  was  not 
notice  to  plaintiff's  of  theh:  rights."  If  thia 
charge  had  been  given  in  the  terms  request- 
ed. It  might  have  led  the  Jury  to  believe  that 
even  if  plaintiffs  knew  of  the  inventory,  it 
would  not  constitute  notice. 

The  statement  of  facts  not  having  been 
agreed  to  by  defendant  Sultenfuss,  a  motion 
on  his  behalf  has  been  made  aud  sustained 
to  not  consider  same  so  far  as  he  Is  con- 
cerned. Sultenfuss  was  only  a  surety  on 
the  bond  of  Augusta  Gerfers,  and  he  sus- 
tained no  other  relation  to  plaintiffs;  and, 
if  we  should  apply  the  statement  of  facts  to 
him,  his  plea  of  limitations  was  dearly  sus- 
tained, and  the  court  correctiy  charged  the 
Jury  to  find  hi  bia  favor. 


As  to  Wm.  P,  Gerfers,  we  have  not  thought 
it  necessary  to  discuss  his  status  as  occupy- 
ing a  trust  relation;  but  we  may  assume 
that  be  was  charged  with  such  a  relation 
when  his  wife  died,  by  virtue  of  the  man- 
ner in  which  be  came  into  possession,  l^e 
uncontradicted  testimony  Is  that  after  his 
wife's  death  he  dealt  with  the  property  open- 
ly as  his  own,  and  it  is  so  alleged  by  plain- 
tiffs. His  acts  were  miequivocal  acts  of  ex- 
clusive ownership.  There  could  have  been 
no  possible  right  on  plaintiffs'  part  to  recov- 
er of  him  under  these  conditions,  unless  it  be 
that  they,  under  all  the  circumstances,  had 
not  learned  of  their  right  to  the  property,  or 
could  not  la  the  exercise  of  reasonable  dili- 
gence, have  known  the  same,  until  within 
two  years  of  filing  their  actioiL  This  issue 
was  submitted,  and  decided  against  them. 

The  court  appears  to  have  submitted  the 
case  upon  the  allegations  of  the  first  count 
of  the  petition.  Appellants  do  not  seem  to 
have  sought  any  submission  upon  the  second 
count 

The  Judgment  is  afl3rmed. 

On  Motion  for  Rehearing. 
(March  12,  1902.) 

The  principle  governing  this  case  Is  that 
the  statute  runs  from  the  time  of  discovery 
of  plaintiffs'  right  or  from  such  time  as, 
with  reasonable  diligence,  they  might  have 
discovered  It  Kuhlman  v.  Baker,  50  Tex. 
630.  The  case  is  not  like  cases  arising  under 
our  statute  concerning  fraudulent  convey- 
ances (article  2544,  Sayles'  Ann.  Civ.  St.), 
where  notice  to  a  vendee  is  essential.  As  an 
Illustration  of  such  cases,  see  Railway  Co. 
V.  Shirley,  88  Tex.  99,  31  S.  W.  291. 

Where  a  person  has  a  right  in  property, 
he  is  held,  where  the  avenues  of  Information 
are  open  to  him,  to  reasonable  dilig^ence  in 
the  conduct  of  Ills  affairs;  and  If,  by  the  use 
of  such  diligence,  he  would  have  known  of 
his  right  he  is  held  to  have  known  it  Lim- 
itations will  run  against  him  from  the  time 
he  should  have  made  discovery  by  the  exer- 
cise of  reasonable  diligence.  The  matter  of 
concealment  was  not  submitted  to  the  Jury, 
and  appellants  did  not  ask  that  it  be  charged 
upon.  Concerning  the  evidence,  we  think  it 
could  well  have  been  found  by  the  Jury  that 
plaintiffs,  by  the  exercise  of  such  diligence, 
could  have  known  of  their  right  more  than 
two  years  before  this  suit  was  brought  It 
is  Judicially  known  that  Bexar  county,  where 
they  have  lived,  and  Kendall  county  adjoin. 
Plaintiff  Helen  Igo,  seven  years  before  the 
suit  was  brought  visited  neighbors  near  the 
old  home  place,  in  Kendall  county.  Plaintiff 
Anna  Bacon  did  the  same.  The  children,  al- 
though they  had  reached  mature  years,  say 
they  never  knew  or  Inquired  what  their  fa- 
ther's occupation  was.  The  Jxiry.  with  tiielr 
common  knowledge  of  affairs,  may  well  have 
discredited  this  testimony.  If  plaintiffs  knew 
that  their  father  was  a  sheep  raiser  when 
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he  died,  any  ordinary  diligence  would  have 
led  them  to  the  knowledge  that  he  left  abeep 
and  the  equipments  of  a  sheep  ranch. 
The  motion  is  overruled. 


BOARD  OP  SOHOOL  TRUSTEES  OP  CITY 
OF  SAX  ANTOXIO  et  al.  v.  GALVES- 
TON. H.  &  S.  A  RY.  CO.i 

iConrt  of  Civil  Appeals  of  Texas.    Feb.  6, 
1902.) 

SCHOOI.  IJkNDS— TRUSTS  CHARGED  AGAINST 
HVmCIPAUTT  —  LEGISLATIVE  CONTROL  — 
POWBR  TO  CHANOB  BENEFICIARIES— GEN- 
ERAL TR0STS— RIGHTS  OP  BENEFICIARIES— 
POWBR  OF  MUNICIPALITY  TO  SELL  TRUST 
PROPERTY  —  APPLICATION  OF  PROCEEDS  — 
DUTY  OP  PURCHASER. 

1.  The  king  of  Spain  granted  to  the  town  of 
Bexar  certain  lands,  designated  as  "commons," 
set  apart  for  the  public.  In  1833  the  congress 
of  two  proriuces  of  the  Mexican  republic  recog- 
nixed  such  grant,  and  provided  that  the  same 
be  appropriated  for  school  purposes.  In  1837 
and  1842  the  republic  of  Texas  incorporated 
San  Antonio,  to  succeed  to  the  rights  of  Bexar, 
and  directed  that  the  proceeds  of  the  sales  of 
public  lands  within  its  limits  belonging  to  it 
obonld  be  nsed  in  the  erection  of  public  build- 
ings, the  support  of  schools,  and  the  general 
improvement  of  the  city.  Beld,  that  Texas 
had  the  power  to  designate  the  purposes  for 
which  the  proceeds  of  the  sales  of  the  public 
lands  and  property  of  the  city  might  be  ap- 
propriated, and  therefore  it  could  not  be  claim- 
ed that  such  proceeds  should  be  nsed  wholly 
for  school  purposes. 

2.  2  Gammel's  Laws,  p.  204  (act  of  the  con- 
gress of  Texas  of  1842),  empowering  the  city 
council  of  San  Antonio  to  sell  the  public  lands 
within  its  borders,  and  the  property  belonging 
to  it,  and  directing  that  the  proceeds  should 
be  appropriated  for  specified  public  purposes  un- 
der the  direction  of  the  council,  conferred  an 
absolute  power  of  sale,  unaffected  by  condi- 
tions, except  as  to  the  application  of  the  pro- 
ceeds; and  such  conditions  could  not  limit  the 
power  of  sale,  or  affect  the  rights  of  bona  fide 
porchasera. 

3.  The  act  of  the  congress  of  Texas  of  1842 
(2  Gammel's  Laws,  p.  204)  declaring  that  the 
proceeds  of  the  sales  of  public  lands  of  the 
city  of  San  Antonio  should  be  appropriated,  un- 
der the  direction  of  its  council,  for  four  desig- 
nated purposes,  created  four  trusts,  of  equal 
Importance,  without  making  a  division  of  the 
funds;  and  hence,  until  the  council  had  ap- 
propriated such  funds  to  a  particular  benefi- 
ciary, such  beneficiary  could  claim  no  part 
thereof. 

4.  Though  Rev.  St.  art.  4032,  provides  that 
the  title  to  all  property  owned  or  which  may 
be  ofv-ned  by  a  city  for  the  benefit  of  the  pub- 
Ue  acboola  shall  be  vested  in  the  mayor  of  the 
city  in  trust  for  such  schools,  and  article  4033 
directs  tliat  no  such  property  ^all  be  sold 
withont  the  consent  of  the  state  board  of  edu- 
cation, an  ordinance  providing  that  the  pro- 
reeds  from  the  sales  of  the  lauds  of  the  city 
of  San  Antonio  shall  be  for  the  use  of  the 
schoi^s  does  not  require  the  consent  of  the 
state  board  of  education  to  a  sale  by  the  coun- 
cil nnder  the  laws  of  the  republic  of  Texas 
enacted  in  1S37  and  1842,  authorizing  the  coun- 
cil to  sell  the  public  lands  within  the  borders  of 
the  city;  the  statute  first  cited  referring  only 
to  property  actually  set  apart  to  the  schools, 
and  not  to  property  the  proceeds  of  which  are 
appropriated  to  the  scbnols,  and  the  ordinance 
merely  making  such  appropriation. 

'RebearInK  denied  Marcb  12,  1902,  and  writ  of  er- 
ror denied  hj  lupreme  court  April  24,  1902. 


5.  In  1877  the  city  council  of  San  Antonio 
euacted  an  ordinance  granting  to  defendant,  for 
railroad  purposes,  the  occupation  of  a  tract  of 
land  belonging  to  the  city,  which  tract  had 
been  granted  to  the  city's  predecessor  by  Spain 
for  a  common.  Thereafter,  in  the  same  year, 
the  council  directed  that  the  proceeds  from 
the  sales  of  the  city's  public  lands  should  be 
used  for  school  purposes.  The  dty  had  then 
assumed  the  control  of  the  schools,  and  con- 
tinued to  do  so,  through  its  mayor  and  council, 
until  1900,  when  a  board  of  trustees  was  pro- 
vided for.  Defendant,  acting  under  the  ordi- 
nance, took  possession  of  the  land,  and  con- 
tinued in  its  peaceable  possession  for  over  20 
years.  Held,  that  the  railroad  company  ac- 
quired an  easement  in  said  land  as  against  the 
city  and  the  school  board. 

0.  The  board  of  trustees  for  the  schools,  suc- 
ceeding to  the  authority  of  the  mayor  and 
conucil  in  the  management  of  the  school  af- 
fairs, was  guilty  of  laches  in  permitting  defend- 
ant to  remain  in  the  undisturbed  posscssiou  of 
the  land;  and  the  perfection  of  the  easemeut 
as  against  the  city,  the  legal  owner  of  the 
property,  was  gained  irrespective  of  the  des- 
tination of  the  proceeds  from  the  sale  of  the 
land. 

7.  When  trust  land  burdened  with  an  ease- 
ment is  sold,  the  basis  of  its  valnntion,  in  order 
to  determine  the  trustees'  good  faith  iu  accept- 
ing the  price  paid,  is  not  the  land  freed  from 
such  incumbrance,  but  the  value  of  the  land 
bnrdened  therewith. 

8.  Since  the  conucil  of  San  Antonio  possess- 
ed the  absolute  power  of  sale  of  the  public 
lands  of  the  city,  together  with  the  control  of 
the  proceeds  of  such  sale,  a  purchaser  was  not 
required  to  see  that  the  purchase  money  was 
applied  to  Its  proper  purposes;  and  hence  the 
repeal,  at  the  time  of  a  sale,  of  an  ordinance 
directing  that  the  proceeds  from  the  sale  of 
public  lands  should  be  for  school  purposes,  did 
not  affect  the  validity  of  the  sale,  as  the  pur- 
chaser could  not  be  called  upon  to  presume 
that  the  council  intended  to  defraud  the  school 
fund. 

Appeal  from  district  court,  Bexar  county; 
8.  3.  Brooks,  Judge. 

Action  by  the  city  of  San  Antonio  against 
the  Galveston,  Harrlsburg  &  San  Antonio 
Railway  Company,  in  which  the  board  of 
school  tmsteei  of  the  city  Intervened.  From 
a  Judgment  for  defendant,  plaintiff  and  inter- 
vener appeal.    Affirmed. 

R.  B.  Minor  and  Frank  H.  Wash,  for  appel- 
lants. Baker,  Botts,  Baker  &  Lovett,  New- 
ton &  Ward,  and  T.  D.  Cobbs,  for  appellee. 

FLY,  J.  This  suit  was  instituted  on  Au- 
gust 19,  1808.  by  the  city  of  San  Antonio,  to 
recover  of  the  Galveston,  Harrlsburg  &  San 
Antonio  Railway  Company  87  acres  of  land 
within  the  corporate  limits  of  said  city,  de- 
scribed as  a  tract  of  land  which  had  been 
dedicated  and  set  apart  as  a  railroad  reser- 
vation. On  April  6,  1900,  the  board  of  school 
trustees  filed  its  plea  of  intervention,  claim- 
ing the  land  as  belonging  to  the  public  free 
schools  of  the  city  of  San  Antonio.  The  rail- 
way company  claimed  the  land  through  an 
ordinance  passed  on  March  6,  1877,  by  the 
city  council  of  the  city  of  San  Antonio,  and 
a  deed  made  by  said  city  on  November  14, 
1808.  The  trial  was  by  Jury,  which,  under  a 
peremptory  instruction  by  the  court,  rendered 
a  verdict  in  favor  of  the  railway  company 
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against  plaintiff  and  Int«>yener.  From  the 
Judgment  rendered  on  that  verdict,  this  ap- 
peal is  prosecuted. 

The  land  in  controTersy  is  a  part  of  what 
Is  Icnown  as  the  "Old  City  Grant,"  made  to 
the  town  of  San  Fernando  de  Bexar  (now  the 
city  of  San  Antonio)  by  the  king  of  Spain; 
and  said  city  had  for  more  than  150  years 
exercised  Jnrlsdlctlon  and  ownership  of  all 
lands  embraced  within  the  grant  There  was 
testimony  to  the  effect  that  the  particular 
land  In  controversy  was  what  was  known  as 
the  "ejidos"  or  "exidos"  of  the  old  city  of 
San  Fernando  and  the  city  of  San  Antonio. 
The  Spanish  word  "exldos"  was  shown  to 
mean  "commons,"  or  land  set  apart  to  public 
use.  On  May  8, 1833,— some  years  after  Mex- 
ico had  gained  its  Independence  from  the 
Spanish  government,— in  the  congress  of  Goa- 
hulla  and  Texas,  being  parts  of  the  Mexican 
republic,  there  was  recognition  of  the  grant 
of  lands  to  the  municipality  of  Bexar,  and 
Its  right  to  the  proceeds  arising  from  them, 
and  it  was  further  provided:  "In  the  depart- 
ment of  Bexar,  said  sum  shall  be  appropri- 
ated exclusively  for  a  teacher's  fund,  of  pri- 
mary schools,  which  shall  be  established  in 
conformity  to  the  laws  on  the  subject" 
Gammel's  Laws,  p.  336.  On  December  14, 
1837,  after  the  revolution  In  which  Texas 
had  acquired  existence  as  a  republic,  the 
congress  passed  an  act  Incorporating  the  city 
of  San  Antonio,  in  which  it  was  declared 
"that  the  bounds  and  limits  of  said  city,  and 
within  which  said  corporation  shall  exercise 
lawful  Jurisdiction,  shall  Include  and  com- 
preliend  all  that  tract  of  land  originally 
granted  to  and  composing  said  city,  with  Its 
precincts."  It  was  further  provided  In  the 
eighth  section:  "That  the  said  council  In 
conjimction  with  the  Justices  of  the  county 
courts  are  hereby  empowered  and  author- 
ized to  sell  and  alienate  such  public  lots  or 
parcels  of  lands  as  may  lie  within  their 
Jurisdiction,  and  to  which  there  is  no  legal 
claimant  or  title,  and  also  to  dispose  of  such 
houses  or  other  buildings  as  may  formerly 
have  been  the  property  of  the  corporation 
of  said  city,  and  the  council  may  sue  for  and 
recover  all  debts,  forfeitures,  &c.,  accruing 
or  due  to  the  said  corporation,  the  proceeds 
of  such  sales  to  be  appropriated  to  the  erec- 
tion or  repairs  of  a  court  house,  Jail  and  oth- 
er such  public  edifices  as  may  be  deemed 
most  fit  and  to  the  erection  and  endowment 
of  a  public  school."  Oammel's  Laws,  pp. 
1379,  1380.  Afterwards  the  words,  "in  con- 
Junction  with  the  Justices  of  the  county 
courts,"  were  stricken  out  By  a  special  act 
of  the  congress  of  the  republic  of  Texas  on 
January  18,  18^,  It  was  again  enacted  "that 
the  bounds  and  limits  of  said  city,  and  with- 
in which  said  corporation  shall  exercise  law- 
ful Jurisdiction,  ■  shall  Include  and  compre- 
hend all  that  tract  of  land  originally  granted 
to  and  composing  said  city  with  Its  pre- 
cincts." In  the  eighth  section  of  this  act 
it  was  also  provided  "that  the  said  council 


are  hereby  empowered  and  authorized  to  sell 
and  alienate  such  public  lots,  parens  of 
lands  or  other  real  property,  as  may  be  with- 
in theUr  Jurisdiction,  and  to  which  there  Is  no 
legal  claimant  or  title;  and  also  to  dispose 
of  such  houses  or  other  buildings,  or  lands, 
as  may  formerly  have  been  the  property 
of  the  corporation  of  said  city;  and  the 
council  may  sue  for  and  recover  all  debts, 
forfeitures,  &c.,  accruing  or  due  to  said  cor- 
poration; the  iwoceeds  of  such  sales  and  re- 
coveries to  be  appropriated,  under  the  direc- 
tions and  management  of  said  council,  to  the 
erection  and  repair  of  a  court  house.  Jail 
and  such  other  public  edifices  as  may  be 
deemed  most  fit  and  to  the  erection  and  en- 
dowment of  a  public  school,  and  to  the  gen- 
eral improvement  of  the  city."  2  Oammel's 
Laws,  p.  204.  On  November  24.  1848,  the 
city  council  of  San  Antonio  set  apart  all  of 
its  lands  lying  west  of  the  San  Pedro  creek, 
or  BO  much  thereof  as  was  required,  to  erect 
a  Jail,  court  house,  and  council  house,  and 
on  February  1, 1853,  provision  was  made  for 
starting  public  schools;  the  expense  to  be 
paid  out  of  receipts  for  interest  on  the 
amounts  due  on  sales  of  public  lands.  On 
April  20,  1853,  it  was  provided  by  the  coun- 
cil that  when  the  principal  due  on  sales  of 
lands  was  paid,  it  should  be  invested  in 
bonds  or  mortgages,  and  the  Interest  used 
to  maintain  the  schools.  By  other  resolu- 
tions the  Interest  and  principal  arising  from 
sale  of  lands  was  protected  for  the  school 
fund.  A  special  act  of  the  legislature  of 
Texas  passed  on  October  13,  1871,  provided 
"that  the  mayor  and  city  council  shall  consti- 
tute a  board  of  trustees,  who  shall  have  ex- 
clusive management  of  the  city  school  fund 
and  all  property  real  and  personal  b^onglng 
to  said  fund,  and  shall  have  power  to  trans- 
fer any  and  all  moneys  arising  from  the 
sale  of  city  school  property,  or  from  interest 
or  investments  made  or  to  be  made  hereaft- 
er to  support  or  maintain  a  system  of  public 
free  schools,  to  the  state  authorities  for  the 
maintenance  and  support  of  public  free 
schools  In  the  city,  and  to  transfer,  lease  or 
rent  all  school  buildings  owned  by  the  city, 
to  the  state  for  public  school  purposes."  Sp. 
Laws  1871  (2d  Sess.)  p.  28. 

On  March  G,  1877,  the  following  ordinance 
was  passed  by  the  city  council: 

"Section  1.  That  the  use  of  so  much  of  the 
property  belonging  to  the  city,  theretofore 
known  as  tiie  'Railroad  Reserve,'  be  and  is 
hereby  granted  to  the  G.,  H.  &  S.  A.  Ry.  Co.. 
for  their  occupation,  to  lay  side  tracks,  con- 
struct turntables,  and  other  railroad  pur- 
poses, and  none  other. 

"Sec.  2.  That  the  right  hereby  granted 
shall  be  i-estrlcted  to  the  use  and  occupation 
of  so  much  of  the  said  premises  as  may  be 
absolutely  necessary  for  the  said  R.  R.  com- 
pany for  railroad  purposes. 

"Sec.  3.  That  the  rights  and  privileges 
herein  and  hereby  granted  shall  remain  in 
full  force  and  effect  so  long  as  the  said  R. 
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B.  company  shall  occupy  In  good  faith,  or 
the  same  shall  be  necessaiy  for  said  R.  R. 
company,  to  occupy  the  same  for  legitimate 
railroad  parposes,  and  no  longer." 

By  virtue  of  that  ordinance  the  Galveston, 
Harrisburg  &  San  Antonio  Railway  Ck>mpa- 
ny  entered  upon  the  land  In  controversy, 
and  erected  thereon  the  main  track,  Bide 
tracks,  etc.,  and  used  practically  the  whole 
of  It  for  railroad  purposes. 

In  1876  the  city  of  San  Antonio  assumed 
control  of  the  public  schools,  and  has  since 
exercised  control  over  them,  through  the 
mayor  and  council,  until  early  In  1900,  when 
a  board  of  trustees  was  elected.  On  June  19, 
1877,  after  the  right  to  use  the  land  had 
been  given  by  ordinance  to  the  railway  com- 
pany an  ordinance  was  passed  providing 
"that  all  money  derived  from  the  sales  of 
city  lands  heretofore  sold  or  hereafter  to  be 
sold  in  accordance  with  section  8,  of  the 
charter  of  1837,  and  Acts  of  the  leglslatmre 
subsequent  thereto,  is  hereby  declared  to 
belong  to  the  city  public  s(Aool  fund."  On 
November  14,  1898,  after  the  city  of  San 
Antonio  had  instituted  this  suit,  and  while 
the  public  free  schools  were  under  the  man- 
agement and  control  of  the  mayor  and  coun- 
cil, a  conveyance  was  made  by  said  city  to 
the  railway  company  of  the  land  in  contro- 
versy for  the  sum  of  $15,000.  On  the  same 
day  the  ordinance  of  June  19,  1877,  which 
appropriated  the  proceeds  of  the  sales  of 
land  to  the  public  school  fund,  was  repealed. 
The  repealing  ordinance '  was  not  a  part  of 
the  ordinance  authorizing  the  execution  of  a 
deed  of  conveyance  to  the  railway  company. 

The  republic  of  Texas  was  the  ofCsprlng 
of  reYOlntlon,  and  came  Into  existence  unin- 
cumbered by  treaty  or  other  limitation  of  its 
power,  save  the  constitution  it  adopted,  and, 
being  sovereign  In  Its  powers,  had  absolute 
authority  over  the  territory  it  had  acquired 
by  force  of  arms.  It  could  have  Ig^nored  any 
grants  made  by  Spain  or  Mexico  to  munlci- 
jiallties  within  its  borders,  and  have  assumed 
complete  control  over  the  lands  held  by  them. 
It  saw  fit  by  the  acts  of  1837  and  184::,  to 
recognize  the  lurisdlction  of  the  city  of  San 
Antonio  over  the  land  originally  granted  to 
It,  and  authorized  It  to  sell  the  public  lands 
within  its  borders;  the  proceeds  being  ap- 
priprlated  to  certain  purposes  specified  In  the 
acts.  It  would  not  matter  to  what  purposes 
the  public  lands  had  been  devoted  under  the 
grant  by  the  king  of  Spain;  it  was  within 
the  power  of  the  congress  of  the  republic  to 
change  those  uses,  and  prescribe  others  to 
which  they  should  be  applied.  Indeed,  the 
aathorities  go  further,  and  hold  that  a  state 
of  the  American  Union,  circumscribed  in  its 
powers  as  it  Is  by  the  federal  constitution, 
In  the  case  of  public  corporations,  has  power 
to  alto:  or  abolish  the  corporation,  and  that 
the  legislature  can  change  or  abolish  any  un- 
executed trust  confided  to  such  corporation. 
Speaking  on  this  subject  in  the  celebrated 
Dartmouth  College  Case,  4  Wheat.  518,  4  L. 


Ed.  629,  it  was  held:  "If  the  act  of  Incor- 
poration be  a  grant  of  political  power.  If  it 
create  a  civil  institution  to  be  employed  in 
the  administration  of  the  government,  or  if 
the  funds  of  the  college  be  public  property, 
or  if  the  state  of  New  Hampshire,  as  a  gov- 
ernment, be  alone  Interested  in  its  transao- 
tions,  the  subject  is  one  in  which  the  legis- 
latura  of  the  state  may  act  according  to  its 
own  Judgment,  unrestrained  by  any  limita- 
tion of  Its  power  imposed  by  the  constitution 
of  the  United  Statesi"  See,  also,  Meriwether 
T.  Garrett,  102  U.  S.  472,  26  L.  Ed.  197.  The 
supreme  court  of  Texas,  in  the  early  case  of 
Bass  V.  Fontleroy,  11  Tex.  698,  indorses  the 
principles  announced  in  the  quotation,  bat  It 
is  held  otherwise  In  the  case  of  Milam  Co. 
V.  Bateman,  54  Tex.  153;  and  the  latter  case 
Is  followed,  though  evidently  with  reluctance, 
in  the  case  of  Baker  v.  Dunning,  77  Tex.  28, 
18  8.  W.  617.  Whatever  diversity  of  opinion 
may  exist,  however,  as  to  the  right  of  a  state 
to  duinge  the  uses  to  which  unused  public 
lands  granted  to  a  public  corporation  shall 
be  put,  there  can  be  no  reascHiable  contention 
that  the  republic  of  Texas  did  not  have  the 
authority  and  power  to  appropriate  the  pro- 
ceeds arising  from  the  sale  of  public  lands 
within  municipalities  existing  when  its  sov- 
ereignty began.  There  was  nothing  In  its 
constitution  restraining  the  exercise  of  its 
prerogatives^  but  its  power  was  supreme  and 
transcendent 

It  follows  that  in  the  Investigation  of  the 
rights,  powers,  and  duties  of  the  municipality 
of  San  Antonio,  we  need  go  no  farther  back 
than  the  acts  of  the  republic  of  Texas  con- 
firming rights,  conferring  powers,  and  en- 
joining duties  In  the  latest  expression  of 
the  congress  of  the  republic  on  this  subject, 
—the  special  act  of  1842,— the  boundaries  of 
the  city  were  fixed  as  in  the  original  grant, 
and  the  right  to  sell  and  alienate  "such  pub- 
lic lots,  parcels  of  land,  or  other  real  prop- 
erty" as  were  within  its  jurisdiction  was  au- 
thorized. The  power  granted  to  sell  was  ab- 
solute, and  the  descrlptlw  of  the  property 
was  broad  enough  to  cover  all  public  real 
property  In  the  limits  of  the  grant  to  which 
no  private  rights  attached.  The  poww  to  sell 
with  which  the  municipality  was  clothed  was 
not  hampered  by  any  conditions  as  to  the 
vendees,  amount  of  purchase  money,  or  man- 
ner of  payment,  but  the  power  was  absolute 
and  unconditional.  An  application  of  the 
proceeds  was  made,  it  is  true;  but  this  did 
not  affect  the  authority  to  alienate,  nor  the 
rights  of  a  purchaser  In  good  faith.  The  ob- 
jects of  the  trust  placed  upon  the  city  were 
"the  erection  and  repair  of  a  court  house, 
jail,  and  such  other  public  edifices  as  may 
be  deemed  most  fit,  and  to  the  erection  and 
endowment  of  a  public  school,  and  to  the 
general  improvement  of  the  city."  Assuming 
that  the  order  of  naming  the  objects  of  the 
application  did  not  indicate  precedence  of  one 
over  the  other,  we  conclude  that  no  one  in- 
terest is  specially  fiivored  by  the  enactment. 
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but  they  are  of  equal  dignity,— the  one  as 
highly  favored  as  the  other.  The  promotion 
of  education  does  not  seem  to  have  been  the 
primary  design  in  establishing  the  trust,  but 
each  one  of  the  Interests  could  with  equal 
force  claim,  under  the  law  of  the  repuMlc, 
as  much  right  to  the  proceeds  arising  from 
the  sales  as  the  other,  and  it  vas  left  to  the 
council  to  even  foster  cne  of  the  interests  to 
the  neglect  of  the  other.  Under  the  authority 
granted.  In  1848,  all  of  the  land  belonging 
to  the  dty,  west  of  the  San  Pedro  creek, 
or  so  much  of  it  as  should  be  required,  was 
ordered  to  be  surveyed  and  sold,  and  the  pro- 
ceeds appropriated  to  the  erection  of  a  court 
bouse,  council  house,  and  Jail,  etc.  In  1863, 
in  furtherance  of  other  objects  of  the  trust, 
all  of  the  Interest  on  the  purchase  money  of 
public  lands  sold  by  the  city  was  appropri- 
ated to  the  support  of  public  schools,  and  the 
principal,  when  paid,  was  invested  in  bonds, 
the  interest  to  be  used  in  maintaining  public 
schools;  and  at  different  times  other  appro- 
priations were  made.  In  1877  a  committee 
appointed  for  that  purpose  ascertained  and 
reported  that  the  amount  due  the  public 
school  fimd  was  7110,800,  which  arose  from 
the  sale  of  public  lands,  and  this  sum  was 
set  apart  to  that  object  It  ai^ars,  there- 
fore, that  each  of  the  purpoees  of  the  trust 
created  by  the  special  act  of  1842  bad  been 
executed,  to  some  extent,  at  least,  unless  It 
be  that  named  as  "general  improvement  of  the 
city."  There  being  no  certain  amount  set 
apart  for  any  one  object  of  the  trust,  It  would 
follow  that  a  reasonable  discretion  as  to  the 
amounts  to  be  set  apart  for  each  object  men- 
tioned was  confided  to  the  council,  and  that 
the  beneficiary  of  no  one  part  of  the  trust 
could  demand  that  any  special  sum  should  be 
set  apart  to  It.  In  other  words.  It  was  not 
provided  that  the  trust  fund  should  be  di- 
vided into  the  edifice  fund,  public  school 
fund,  and  general  improvement  fund,  and  that 
the  proceeds  arising  from  the  sale  of  the 
public  lands  should  be  allotted  in  equal  parts 
to  each  fund,  but  it  was  deemed  sufficient  to 
name  the  objects,  and  to  confide  to  the  city 
council  the  discretion  of  apportioning  the 
proceeds  to  the  different  Interests  in  the  sums 
by  it  deemed  wise  and  expedient;  and  nei- 
ther beneficiary  could  be  heard  to  say  that 
more  of  the  fund  had  been  given  to  this  or 
that  fund  than  to  it  and  that  the  balance  of 
the  laud  remaining  unsold  belonged  to  It  The 
beneficiary  of  neither  fund  that  has  received 
a  portion  of  the  proceeds  of  the  sale  of  lands 
could  claim  the  lands  unsold,  but  until  there 
was  an  actual  appropriation  of  such  proceeds, 
the  discretion  to  appropriate  to  any  one  of 
the  beneficiaries  of  the  trust  was  with  the 
city  council;  and,  in  order  to  fix  such  claim, 
it  would  be  essential  to  establish  that  there 
had  been  a  flagrant  disregard  of  the  rights  of 
one  of  them,  or  that  the  proceeds  had  been 
appropriated  to  such  beneficiary. 

It  may  be  well  to  say  in  this  connection 
that  in  none  of  the  statutes  of  the  state  of 


Texas  relating  to  independoit  school  districts 
has  there  lieen  any  attempt  in  connection  wltli 
any  dty,  which  has  become  an  independent 
school  district,  to  disturb  the  status  of  pul>- 
lic  property  that  had  not  already  assumed 
the  character  of  public  school  property,  and 
the  legislature  certainly  did  not  attempt  to 
Invest  title  to  any  lands  in  school  tnistees, 
except  that  which  belonged  to  the  public 
schools.    So  none  of  those  statutes  can  be 
invoiced  as  conferring  any  rights  upon   the 
board  of  trustees  as  to  property,  except  that 
owned  by  the  schools  at  the  time  the  boaid 
was  created,  or  that  afterwards  was  acquir- 
ed.   It  is  true  that  in  1877  the  proceeds  of 
the  sales  of  all  public  lands  were  appropri- 
ated by  ordinance  to  free  school  purposes, 
and,  if  it  be  assumed  that  such  appropriatloin 
was  Irrevocable,  It  was  simply  the  proceeds 
of  the  sale  of  lands  that  was  appropriated. 
There  was  no  dedication  and  setting  apart  of 
the  remaining  lands  to  the  public  free  school, 
but  the  title  to  the  lands,  together  with  the 
absolute  right  of  dl^osal  thereof,   was  un- 
disturbed in   the  hands  of  the  city  of  San 
Antonio.    Such  being  the  case,  the  provisions 
of  articles  4032.  4033,  Rev.  St,  would  have 
no  application  to  the  sale  of  the  land  in  con- 
troversy, and  the  consent  of  the  state  board 
of  education  was  not  necessary  to  render  the 
deed  of  1S88  to  the  railway  company  legal 
and  effective.    Article  4032  vests  title  to  all 
bouses,  lands,  and  other  property  owned  by 
the  city  at  the  time  of  the  passage  of  the 
act  or  thereafter  acquired  by  the  city,  fir 
the  benefit  of  public  free  schools,  in  the  may- 
or, in  trust  for  such  schools;  but  that  couia 
have  no  ai^Ilcation  to  this  land,  because  it 
was  not  purchased  or  acquired  by  the  city 
and  held  in  trust  for  the  school  fund.    The 
statute  evidently  refers  to  property  set  apart 
to  the  free  schools,  and  not  to  property  out 
of  which  the  net  proceeds  of  a  sale  have 
been  set  apart  to  the  schools.    The  land  in 
question  was  not  set  apart,  as  in  the  case  of 
state  sdiooi  lande,  to  public  schools,  but  the 
ordinance  simply  appropriated  all  moneys  de- 
rived from  the  sale  of  city  lands  sold  before 
that  time,  and  thereafter  to  be  sold,  to  the 
city  irablic  school  fund.    It  cannot  be  ques- 
tioned that  the  city  had  the  power,  after  the 
passage  of  the  ordinance,  to  lease  the  land, 
and  use  the  rent  and  sell  or  withhold  from 
selling  the  land.    The  ordinance  had  the  ef- 
fect merely  of  changing  the  trust  as  to  iwo- 
ceeds,  from  the  original  three  objects  to  one 
purpose,  and  in  no  wise  affected  the  fee  to 
the  land,  or  power  of  sale. 

The  schools  had  no  absolute  right  to  the 
proceeds  arising  flrom  the  sale  of  public  lands), 
unless  it  arose  from  the  passage  of  the  ordi- 
nance of  1877  after  the  easement  in  the  land 
had  been  given  to  appellee.  At  that  time  tho 
dty  could  have  sold  the  land,  and  have  ap- 
plied the  proceeds  to  other  than  school  pur- 
poses. The  interest  tliat  the  schools  had  in 
the  proceeds  of  the  sale  was  uncertain  and 
contingmt  and  the  question  as  to  whether 
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liinltatlon  would  mn  against  a  scliool  fond 
1«  not  InTolved.  The  sole  question  In  con- 
nection witb  limitation  la,  did  limitation  as 
to  tbe  easement  oijoyed  by  appellee  ran 
against  tbe  dty?  For  more  than  20  years 
tbe  railroad  company  had  been  nslag  and  en- 
Joying  the  right  granted  to  It  by  the  city, 
and  no  one  had  questioned  the  right  so  to  do. 
Tbe  title  to  the  land  being  In  the  city,  It  had 
tbe  absolute  right  to  do  anything  with  it  not 
Inconsistent  with  the  appropriation  of  the 
proceeds  of  sale  to  a  purpose  provided  by  Its 
charter.  By  an  ordinance  of  its  council  it 
permitted  tbe  railway  company  to  enter  into 
possession  of  tbe  land,  and  build  thereon  Its 
tracks,  tnmtables,  sidings,  and  other  appur- 
t^iances  necessary  to  its  use  for  railroad  pur- 
pr.ses.  Acting  under  the  ordinance,  the  rail- 
way company  tools  possession  of  the  land, 
occupying  practically  the  whole  of  It  for  the 
purposes  designated  by  the  ordinance,  and 
for  23  years  it  remained  In  undisturbed  pos- 
sesslm  of  the  land,  and  no  one  was  heard 
to  question  the  legality  of  its  occupancy  or 
possession.  It  is  too  late  for  its  easement  in 
the  land  to  be  questioned,  for  it  It  be  con- 
ceded that  the  statutes  have  made  laws  of 
limitation  of  no  avail  in  connection  with  all 
lands,  as  to  municipal  corporations,  still  the 
peaceable,  imdisturbed  possession  and  use  of 
the  land  for  railway  purposes  had  continued 
for  more  than  ten  years  before  those  statutes 
went  into  operation,  and  made  perfect  the 
right  of  easement  in  the  land.  Hallway  Co. 
v.  Wilson.  83  Tex.  153,  18  S.  W.  825. 

Tbe  board  of  trostees  are  in  no  position  to 
say  they  were  not  guilty  of  any  laches,  and 
sbonld  not  be  responsible  for  the  neglect  of 
tbe  city  cooncU.  During  all  the  time  that 
tbe  railway  company  was  in  i)eaceful  and 
qtdet  enjoyment  of  the  rights  accorded  them 
l>7  the  ordinance  of  tbe  city,  the  same  an- 
tbority  that  was  administering  the  affairs  of 
the  dty  of  San  Antonio  was  managing  and 
controlling  the  schools;  and  there  can  be  no 
ground  for  the  contention  that,  because  the 
proceeds  arising  from  the  sale  of  the  land 
had  been  set  apart  to  public  free  schools, 
limitation  would  not  run  against  the  abso- 
lute owner  of  the  title  to  the  land.  When  the 
easement  was  perfected  as  against  the  city, 
It  was  perfected  irresx)ecti7e  of  what  might 
be  the  ultimate  destination  of  proceeds  of  a 
sale  of  tbe  land.  Not  only  under  the  law 
of  limitations,  but  under  tbe  rules  of  Justice 
and  good  conscience,  It  would  not  be  justifl- 
able  to  disturb  an  easement  perfected  under 
the  circumstances  surroimding  the  one  in  this 
case.  Consideration  and  treatment  of  the 
question  of  limitation  as  to  the  easement  in 
the  land  has  been  with  the  view  chiefly  to 
its  effect  upon  the  question  of  the  adequacy 
of  the  price  paid  for  the  land.  The  evidence 
on  this  point  seems  to  have  been  directed 
to  the  ralne  of  tbe  land  unincumbered  by  the 
easement;  wbich  was  not  the  proper  metbcd 


to  ascertain  its  true  value.  What  land  might 
be  worth  tree  of  any  incumbrtmces  could  not 
form  a  basis  of  valuation  for  the  same  land 
gridlroned  with  railroad  tracks,  and  contain- 
ing turntables,  roundhouses,  and  other  rail- 
way appurtenances.  Free  of  such  incum- 
brances it  might  be  worth  fifty  or  a  hundred 
thousand  dollars,  and  with  them  it  might  be 
valueless.  One  of  the  members  of  the  coun- 
cil struck  tbe  keynote  to  the  true  value  of 
the  land  when  he  said:  "They  had  iK>88es- 
slon  of  it,  and  we  could  never  get  possession 
of  it,  and  it  was  a  wise  thing  to  dispose  ot 
it  at  a  price  offered.  In  fact,  they  offered 
$10,000  at  first,  and  we  insisted  on  $15,000, 
and  afterwards  received  that"  There  was 
no  testimony  that  tended  to  show  that  the 
property,  burdened  as  it  was,  had  a  value  in 
excess  of  that  paid  for  it  The  general  rule 
is  recognized  that  in  cases  of  purchases  from 
trustees,  the  vendee  must  see  to  the  applica- 
tion of  the  purchase  money;  but  there  are 
well-recognized  exceptions  to  the  rule,  and 
the  circumstances  sorroundlng  this  case 
would  bring  it  safely  within  the  exceptions. 
In  cases  where  the  money  is  to  be  reinvest- 
ed, or  where  the  trustee  is  authorized  to  ex- 
ercise his  discretion  in  a  general  sense,  as  la 
a  trust,  the  object  of  which  Is  to  convert  the 
trust  estate  and  divide  the  proceeds  among 
designated  beneficiaries,  and  In  other  instan- 
ces, the  rule  does  not  apply.  Perry,  Trusts, 
S  798;  Beach,  Trusts,  {  718.  In  this  case  the 
absolute  power  of  sale  was  In  the  dty  coun- 
cil, which  also  had  control  of  the  school 
fund,  and  It  would  have  been  Imposing  an 
Intolerable  burden  on  the  appellee  to  require 
that  it  call  for  an  accounting  between  the 
city  funds  and  the  school  fund  before  It 
should  pay  the  money.  The  passage  of  the 
repealing  ordinance  indicated  nothing.  In  tbe 
light  of  the  debate  before  the  council,  except 
that  the  council  was  of  the  opinion  that  the 
school  fund  had  already  received  tbe  amount 
ot  purchase  money,  and  should  repay  It  to 
the  general  fund,  and  it  did  not  have  to  as- 
sume that  the  city  council  Intended  to  de- 
fraud one  fund  for  the  benefit  of  the  oth». 
No  accounting  was  asked  between  the  gen- 
eral fund  of  the  city  and  the  school  fund 
by  the  board  of  trustees,  and  it  will  not  be 
presumed  that  on  a  settlement  between  the 
two  funds  the  school  fund  Is  entitled  to  a 
balance.  No  Judgment  was  sought  against 
the  city  for  the  amount  ot  the  piirehase 
money. 

There  are  many  questions  raised  by  the 
various  assignments,  and,  while  we  have  not 
deemed  It  necessary  to  discuss  each  of  them, 
we  have  endeavored  to  consider  and  make 
disposition  of  every  material  question  pre- 
sented by  the  record. 

We  conclude  that  there  was  no  issue  of 
fact  that  should  have  been  submitted  to  a 
Jury,  and  the  law  sustains  the  Judgment,  and 
It  Is  therefore  affirmed. 
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BOWMAN  T.  HOFFMAN  et  al. 

(Ootirt  of  C!lTil  Appeals  of  Texas.     Feb.  16» 
1902.) 

APPEIAL-FAILURE    TO    PILB    BRIEFS— FUNDA- 
MENTAL BRRORa— DISMISSAIj. 

1.  Under  Rev.  St.  1806,  art  1417,  reqairing 
briefs  to  be  filed  on  appeal,  and  Sup.  Ct. 
Rules  29,  84  (20  &  W.  viii.),  for  the  gorem- 
ment  of  courts  of  civil  appeals,  directing  that 
the  appellant  shall  file  briefs  pointing  out  the 
specifications  of  error,  and  requiring,  where 
the  errors  are  fundamental,  that  euongb  be 
stated  to  make  the  error  apparent,  that  the 
assignments  of  errmr  present  fundamental  er- 
ror 18  no  excuse  for  failure  to  file  briefs. 

2.  Under  Rev.  St  1895,  art.  1019,  providing 
that  whore  briefs  are  filed  the  cause  shall  not 
be  dismissed,  and  Sup.  Ot.  Rule  39  (20  S.  W. 
ix.),  authorliiug  the  dismissal  of  a  cause  for 
want  of  prosecution  for  failure  to  file  briefs, 
the  appeal  must  be  dismissed  where  appellant 
has  not  filed  briefs. 

Appeal  from  district  court,  Red  River  conn- 
ty;    Ben  H.  Denton,  Judge. 

Action  by  R.  C.  Bowman  against  O.  D. 
Hoffman  and  othera.  There  was  a  judg- 
ment for  defendants,  and  plaintiff  appeals. 
Appeal  dismissed  for  fallnre  to  file  briefs, 
and  plaintiff  moves  for  rehearing.  Ovemd- 
ed. 

Lenox  &  Lenox,  for  appellees. 

RAINEY,  O.  J.  On  a  former  day  of  this 
term  this  appeal  was  dismissed  for  the  rea- 
son that  appellant  bad  failed  to  file  briefs. 
He  now  presents  a  motion  for  rehearing,  and 
states  that  no  briefs  were  filed  for  the  rea- 
son that  the  assignment  of  error  presents 
fundamental  error,  and  he  did  not  deem  It 
necessary  to  file  briefs.  This,  In  our  opinion, 
is  not  a  sufficient  excuse  for  not  flUug  briefs; 
nor  do  we  think  the  statutes  or  rules  require 
this  court  to  examine  a  record  for  funda- 
mental error,  In  the  absence  of  briefs  point- 
ing out  such  error.  For  the  proper  submis- 
sion of  a  cause  In  this  court,  the  statute  (Rev. 
St  1805,  art  1417)  requires  briefs  to  be  filed 
both  In  tbe  court  below  and  In  this  court 
Rule  29,  adopted  by  tbe  supreme  court  for  the 
government  of  the  courts  of  dvll  appeals 
(20  S.  W.  vlll.),  provides  that  "the  appeUant, 
or  plaintiff  in  error.  In  order  to  prepare  prop- 
erly a  cause  for  submission  when  called,  shall 
have  filed  a  brief  of  the  points  relied  on  In 
accordance  with  and  confined  to  tbe  distinct 
specification  of  error  (which  assignments 
shall  be  copied  In  the  brief)  and  to  such 
fundamental  errors  of  law  as  are  apparent 
upon  tbe  record,  each  ground  of  error  being 
presented  under  tbe  proper  assignment;  and 
each  asslgnmoit  not  so  copied  and  accompa- 
nied with  Its  appropriate  propositions  and 
statements  shall  be  regarded  as  abandoned," 
etc.  Rule  34  (20  S.  W.  viU.)  provides:  "In 
propositions  relating  to  fundamental  errors 
of  law  apparent  upon  the  record,  enough  must 


be  stated  to  make  the  erme  of  law  wblcta 
pervades  the  case  obviously  apparent,  -witb- 
out  requiring  tbe  court  to  search  through  tbe 
record  to  find  errors,  which  they  will  not 
do  unless  properly  pointed  oat.  If  the  Judg- 
ment Is  one  which  the  trial  court  Is  compe- 
tent to  render  In  such  case."  Thus  It  will 
be  seen  that  errors,  eitbo:  fundamental  or 
otherwise,  not  pointed  out  in  tbe  brief,  are 
not  required  to  be  conslda^d.  The  various 
appellate  courts  of  this  state  have  uniformly 
held  that  errors  not  copied  In  the  briefs  were 
waived,  and  would  not  be  considered.  In 
view  of  tbe  rules  and  the  holdings  of  the 
various  courts.  It  seems  to  us  Illogical  to  bold 
that  in  the  entire  absence  of  briefs  the  court 
la  bound  to  examine  the  record  for  funda- 
mental errors  of  law.  It  Is  not  done  even 
where  briefs  are  filed  and  no  fundamental 
error  Is  pointed  out  in  the  brief.  Again,  arti- 
cle 1019  makes  the  filing  of  briefs  an  appear- 
ance for  the  party,  and  states,  In  effect, 
that  when  briefs  are  filed  the  cause  shall 
not  be  dismissed  for  want  of  prosecution. 
This  is  authority  for  tbe  holding  of  the  con- 
verse; that  is.  If  no  briefs  are  filed  by  the 
appellant  this  court  may  dismiss  for  want 
of  prosecution.  Rule  30  (20  S.  W.  ix.)  also 
authorizes  the  dismissal  of  a  cause  for  want 
of  prosecution  under  certain  circumstances. 
Counsel,  In  support  of  their  contention,  cite 
Railway  Co.  v.  Holden,  03  Tex.  211,  64  B.  W. 
751,  and  quote  tbe  following  language  of  tbe 
court  relating  to  rule  39  (20  S.  W.  Ix.),  viz.: 
"Literally,  the  rule  applies  only  when  there 
is  a  failure  to  file  both  [assignments  of  error 
and  briefs];  and  hence,  if  we  are  to  be  gov- 
erned by  the  letter  of  tbe  rule,  it  does  not 
apply  In  this  case."  That  court  distinctly 
announced  that  It  did  not  "rest  its  conclusion 
upon  this  ground."  If  the  language  used  la 
to  control  In  any  case,  then  tbe  logical  re- 
sult would  be  that  where  no  assignment  of 
error  had  been  filed  in  the  court  below,  and 
briefs  had  been  filed  in  this  court  then  a 
dismissal  could  not  be  bad  for  fallnre  to  file 
assignment  of  errors.  It  is  evident  that  the 
court  did  not  Intend  to  so  hold.  In  Its  con- 
struction of  rule  39  (20  8.  W.  Ix.),  It  merely 
held  that  tbe  rule  did  not  require  a  dismissal 
of  appeal  for  every  slight  departure  from  Its 
provisions,  where  no  Injury  could  result  from 
tbe  infraction  to  tbe  opposite  party.  We  do 
not  consider  that  the  failure  of  appellant  to 
file  briefs  In  this  court  Is  a  "slight  infrac- 
tion" of  the  rules,  but  a  gross  failure  to  prop- 
erly prepare  a  cause  for  submission,  and 
should  be  treated  as  an  abandonment  of  the 
appeal.  Our  supreme  court  In  several  cases 
have  held  the  failure  to  file  briefs  tn  that 
court  a  sufficient  ground  for  dismissing  for 
want  of  prosecution.  Oant  v.  Tlnunons,  78 
Tex.  11,  14  S.  W.  236;  Pearson  v.  Machine 
Co.,  78  Tex.  386,  14  S.  W.  800. 
Tbe  motion  for  rehearing  is  overruled. 
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FIRB  ASS'N  OF  PHILADELiPHU.  ▼.  CAL- 
HOUN. 
(Conrt  of  (StU  Appeals  of  Texas.     Mardi  8, 
1902.) 

nRB  POUOT— BRBACH  OF  CONDITIONS. 

1.A  fire  policy  proTided  that  it  should  be 
Toid  if  iusored's  interest  in  the  property  was 
other  than  nnconditional  or  sole  ownership, 
or  if  the  building  or  ground  was  not  owned  by 
him  in  fee  simple.  Insured  owned  only  an  nn- 
dirided  half  of  Uie  property,  having  verbally 
aicreed  to  purchase  the  other  half;  but  no  part 
of  the  price  had  been  paid,  and  the  sitnatiou 
of  the  parties  had  not  been  changed.  Held, 
that  the  policy  was  breached. 

2.  A  fire  policy  provided  that,  unless  a  com- 
plete inventory  of  the  stock  covered  had  been 
taken  within  12  mouths  prior  to  its  issue,  one 
should  be  taken  within  30  days,  or  it  would  be 
void.  The  only  inventory  taken  included  such 
items  as:  "Hardware,  $25.00.  Marble  City 
Drug  Co.,  22.S0;  bill  from  Houston  Drug  Co., 
$53.66,"  etc.  Held  not  a  compliance  with  the 
policy;  it  being  impossible  to  determine  either 
the  quantity,  the  number  of  items  indnded  in 
the  summarized  entry,  the  value  per  item,  the 
reasonableness  of  the  valuation,  or  whether 
the  articles  were  within  the  purview  of  the 
policy. 

3.  A  fire  policy  required  insured  to  keep 
books  showing  a  complete  record  of  business 
transacted,  including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit,  which 
should  be  securely  locked  in  a  fireproof  safe  at 
night.  Insured  kept  books  as  required,  but  on 
the  day  before  the  night  of  a  fire  took  the  cash 
book  home  to  make  some  entry,  and.  when  he 
came  back,  left  it  in  the  pocket  of  his  coat,  ly- 
ing on  the  counter.  He  then  went  out  on  an 
errand,  and  did  not  return  that  afternoon;  and 
the  book  accordingly  was  not  put  in  the  safe, 
and  was  destroyed  in  the  fire.  Held,  that  the 
policy  was  breached;  the  loss  of  the  cash  book 
being  due  to  insured's  negligence. 

Appeal  from  district  court,  Shelby  county; 
Tom  O.  Dayls,  Judge. 

Action  by  T.  O.  Calhoun  against  the  Fire 
Association  of  Philadelphia.  Judgment  for 
plaintiff,  and  defendant  api>ealB.  Affirmed 
In  part,  and  reversed  In  part 

Crane  &  Gre-r,  for  appellant  F.  P.  Brew- 
er, tor  appellei 

QIIjIj,  J.  This  suit  waa  brought  by  T.  O. 
Calhoun,  appellee,  against  the  appellant,  on 
an  Insurance  policy  Issued  by  it  to  appellee, 
Insuring  him  against  loss  by  fire,  not  to  ex- 
ceed $1,275,  on  certain  items  of  property,  to 
wit,  ^900  on  a  stock  of  merchandise,  consist- 
ing of  drugs,  etc.;  $200  on  a  building  In 
which  the  drugs  were  situated;  $100  on  his 
store  and  office  furniture  and  fixtures,  in- 
cluding an  iron  safe;  $40  on  soda  fountain 
and  apparatus;  and  $36  on  show  cases.  The 
policy  contained  the  three-fourths  loss  clause 
and  the  usual  iron-safe  clause.  Appellant 
pleaded  in  bar  of  the  action  a  breach  of  cer- 
tain stipulations  in  the  policy,  which  we 
State  only  In  substance:  First  That  the  pol- 
icy abould  be  void  if  the  interest  of  the  in- 
sured In  the  property  be  other  than  uncon- 
ditional and  sole  ownership,  or  the  building 
or  gixnmd  be  not  owned  by  the  assured  in 
fee  simple,  and  that  the  assured  owned  only 
an  undivided  half  interest  in  the  house  and 


lot  described  In  the  policy.  Second.  The  as- 
sured agreed  to  "take  a  complete  inventory 
of  the  stock  on  hand  at  least  once  In  each 
calendar  year,  and,  unless  such  Inventory 
has  been  taken  within  twelve  calendar 
months  prior  to  the  date  of  the  policy,  one. 
shall  be  taken  in  detail  within  thirty  days, 
or  the  policy  shall  be  void";  and  It  is  al- 
leged that  this  condition  was  broken.  Third. 
By  the  policy  the  assured  was  required  to 
''keep  a  full  and  complete  set  of  books, 
which  shall  clearly  and  plainly  present  a 
complete  record  of  business  transacted.  In- 
cluding all  purchases,  sales,  and  shipments, 
both  for  cash  and  credit  which  shall  be  se- 
curely locked  In  a  fireproof  safe  at  night" 
and  that  these  invvlslons  were  not  compiled 
with  by  the  assured.  The  cause  was  tried 
before  the  court  without  a  jury,  and  result- 
ed In  a  Judgment  for  appellee  tor  $900.05, 
from  which  the  Insurance  company  has  ap- 
pealed; and  the  case  Is  before  us  on  agreed 
facts,  of  which  the  following  Is  a  condensed 
statement: 

On  the  2d  day  of  March,  1901,  the  policy 
of  Insurance  was  issued  to  appellee  by  ap- 
pellant as  alleged,  covering  the  property  and 
being  for  the  several  sums  as  stated.  The 
building  and  contents  were  destroyed  by 
fire  on  April  16,  1901,  and  more  than  30  days 
subsequent  to  the  date  of  the  policy.  The 
policy  contained  the  stIpulatlonB  and  war- 
ranties as  pleaded  by  appellant  The  appel- 
lee was  not  the  sole  owner  of  the  insured 
building,  but  owned  only  an  undivided  half 
interest  therein.  He  had  verbally  agreed 
with  his  co-owner  to  purchase  the  other 
half  interest  at  a  price  agreed  cm;  but  the 
agreement  was  not  reduced  to  writing,  no 
part  of  the  price  was  paid,  the  situation 
of  the  parties  was  not  changed,  and  the 
sale  had  not  been  consummated  at  the  date 
of  the  trial.  By  the  policy  the  Insured  \^as 
represented  as  the  sole  owner,  and  the  com- 
pany was  not  advised  of  the  actual  state 
of  the  title  until  after  the  date  of  the  fire. 
The  Insured  took  no  inventory  of  his  stock 
subsequent  to  the  date  of  the  policy.  There 
was  adduced  In  evldoice  what  purported  to 
be  an  Inventory  taken  February  12,  1901. 
It  is  neither  necessary  am  practicable  to 
set  it  out  here  at  length,  but  as  Illustrative 
of  the  objections  urged  against  It,  and  as 
a  basis  for  the  contention  that  It  falls  short 
of  the  requirements  of  the  policy,  vre  give 
a  few  of  the  Items  or  entries: 

Swamp  fever  and  Chill  C $  10  HO 

Houston  bill 59  00 

Hardware 25  00 

Marble  CI^  Drug  Co 22  50 

Bill  from  Houston  Drug  Co 53  (t6 

Hardware  100  00 

Oil  and  turpentine  In  bulk 15  00 

Shelf  bottles 45  00 

Show  case  and  contents 100  00 

This  was  the  only  Inventory  of  any  kind 
ever  taken  by  assured. 

The  assured  kept  a  set  of  books,  as  re- 
quired by  the  policy,  and  they  were  all  pre- 
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serred  in  the  Iron  safe,  except  the  casb  book, 
which  was  left  out  of  the  safe  and  was  de- 
stroyed. The  fire  occurred  at  night  when 
the  store  was  closed.  On  the  day  before  the 
night  of  the  fire  the  Insured  had  taken  the 
cash  book  to  his  home  for  the  purpose  of 
making  some  entry  therein,  and  when  be 
came  back  to  the  store  he  left  the  book  in 
the  pocket  of  his  coat,  which  be  left  lying  on 
the  counter.  That  afternoon  he  left  the 
store  to  go  and  drive  up  a  calf,  and  did  not 
go  back  to  the  store  any  mo]%  that  after- 
noon. Thereby  the  cash  book  was  left  out  of 
the  Iron  safe  <«  the  night  of  the  fire,  and 
was  on  that  account  destroyed.  The  assur- 
ed bad  no  other  memorandum  of  cash  sales 
than  this  I>ook. 

No  attack  Is  made  upon  the  Judgment  on 
the  ground  that  it  is  excessive,  except  for 
the  items  which  appellant  seeks  to  have 
stricken  out  on  account  of  the  alleged  breach 
of  the  warranties.  So  we  will  proceed  upon 
the  assumption  that  the  evidence  sustatas  the 
Judgment  as  to  values. 

That  the  stipulations  in  questitm  are  re- 
garded as  warranties,  and  a  substantial  breach 
of  them  fatal  to  recovery,  is  conceded,  but  It 
is  contended  by  appellee  that  as  to  the 
question  of  sole  ownership  the  agreed  facts 
meet  the  requirements  of  the  warranty.  His 
contention  seems  to  be  that  the  verbal  agree- 
ment to  buy  from  his  copartner  brings  this 
case  within  the  rule  announced  in  Insurance 
Co.  V.  Ricker  (Tex.  Civ.  App.)  81  S.  W.  248, 
wherein  an  outstanding  vendor's  lien  note 
was  held  not  to  affect  the  question  of  title. 
We  cannot  concur  In  this  contention.  The 
mle  seems  to  be  that  if  the  facts  show  the 
Insured  to  be  in  a  position  to  enforce  specific 
performance,  by  which  the  entire  title  may 
t>e  placed  in  him,  or  If  he  appears  to  be  the 
beneUclal  owner  of  the  entire  property,  the 
warranty  Is  not  breached.  Insurance  Oo.  v. 
Smith  (Tex.  Civ.  App.)  29  S.  W.  264;  In- 
surance Co.  V.  Nowlln  (Tex.  Civ.  App.)  56 
S.  W.  198;  Insurance  Co.  v.  Dyches,  56  Tex. 
672.  Here,  however,  the  appellee  shows  uo 
more  than  a  verbal  agreement  to  purchase  at 
a  future  time.  Nothing  is  reduced  to  writ- 
ing. No  possession  is  surrendered.  Nothing 
of  value  is  parted  with  as  consideration  or 
earnest  money.  As  to  the  individual  Inter^t 
ot  his  co-owner,  the  facts  fall  to  sho\^  a 
beneficial  title  in  the  Insured,  or  any  enforce- 
able right  His  representation  of  sole  own- 
ership Is  not  sustained. 

That  the  requirement  with  reference  to  the 
keeping  of  an  Inventory  was  In  no  substau- 
tlal  sense  compiled  with  Is,  we  think,  equally 
plain.  The  question  of  the  sufficiency  of  ao 
inventoi7  such  as  the  one  offered  is  settled 
by  the  case  of  Assurance  Co.  v.  Kemendo 
(Tex.  Sup.)  60  S.  W.  661.  In  that  case  it  was 
held  that  the  object  of  an  inventory  in  Id- 
surance  cases  is  not  to  ascertain  the  gross 
value  of  the  property  insured,  but  to  ascer- 
tain the  different  articles  which  went  to  maL-e 
ap  the  stock,  in  order  that  the  insurance 


company  might  test  the  correctness  of  tbe 
claim  in  two  respects:  (1)  Whether  the  mrti- 
des  composing  the  stock  all  belonged  to  tbe 
classes  of  property  covered  by  the  policy;  ■2f 
whether  the  valuation  attached  to  the  differ- 
ent items  was  reascHiable.  The  ordinary  and 
accepted  meaning  of  the  WMrd  "inventory"  Va 
"an  itemized  list  or  enumeration  of  property, 
article  by  article."  Roberts,  Willis  &  Taylor 
Co.  r.  Sun  Mat  Ins.  Co.  (Tex.  Civ.  App.)  48 
S.  W.  659;  Association  v.  Masterson  (Tex.  Civ. 
App.)  61  S.  W.  962.  No  discussion  is  needed 
to  demonstrate  that  the  Inventory  in  question 
fails  to  meet  the  requirements  ot  tbe  ded- 
nltion,  and  the  purposes  for  which  it  was 
demanded.  From  the  items  given  above,  it 
is  Impossible  to  ascertain  either  the  qnantlt]-, 
the  number  of  items  Included  In  the  sum- 
marized entry,  the  value  per  item,  the  rea- 
sonableness of  the  gross  valuation,  or  wheth- 
er they  are  properly  within  the  purview  of 
the  policy.  The  inventory  furnishes  nothing 
upon  which  to  base  a  calculation.  Tbe  items 
to  which  we  have  especially  referred  amount 
to  nearly  half  the  insiurance  on  the  stock  of 
goods,  and,  even  If  it  should  be  conceded  that 
the  remainder  of  the  stock  was  property  In- 
ventoried, the  objectionable  part  bears  so 
large  a  proportion  to  the  full  amount  thtit 
it  cannot  be  held  to  be  a  substantial  com- 
pliance with  the  requhrement 

The  remaining  objection  to  the  Judgment 
is  predicated  upon  the  failure  of  tbe  assured 
to  keep  a  set  of  books  as  required  by  the 
terms  of  the  policy.  The  real  question  pre- 
sented is  whether  the  loss  of  the  record  of 
cash  sales,  under  the  circumstances  detailed, 
amounted  to  a  breach  of  this  condition.  The 
importance  of  the  record  of  cash  sales  is  ap- 
parent The  inventory  should  supply  an  esti- 
mate of  the  amount  of  goods  <m  hand  at  the 
date  of  the.  policy.  The  invoices  would  fur- 
nish a  record  of  the  amount  subsequenUy 
added  to  tbe  stock  by  purchase.  When  from 
the  sum  of  these  two  Is  deducted  the  amount 
of  credit  sales,  less  estimated  profits,  the  re- 
sult lacks  only  the  record  of  cash  sales  to 
furnish  a  fair  exhibit  of  the  loss.  But  lack- 
ing this,  the  estimate  is  pure  speculation. 
The  remainder  may  have  all  been  sold  for 
cash,  or  so  large  a  proportion  as  to  render  the 
loss  insignificant  The  company  had  the  right 
to  contract  that  this  data  should  be  safely 
kept  and  the  assured,  having  so  agreed,  must 
be  held  to  be  bound  by  the  contract  We 
understand  the  rule  to  be  that  a  substantial 
compliance  with  the  terms  of  the  policy  will 
be  sufficient,  and  that  a  failure  to  produce 
the  books  as  required  means  a  failure  to 
produce  them  if  they  are  in  existence  whe'i 
called  for,  or  if  they  have  been  lost  or  de- 
stroyed by  the  fault  negligence,  or  design  of 
the  Insured.  Insurance  Co.  v.  Kemrado, 
supra.  Applying  the  rule  to  the  facts  of 
this  case,  and  having  in  mind  that  if  the 
books  are  absent  by  the  negligence  of  assured, 
their  nonproduction  cannot  be  excused,  we 
conclude  that  according  to  his  own  account 
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of  the  I088  of  the  cash  book,  the  assured  vas 
srullty  of  negligence.  On  slighter  proof  Ita  the 
Kemendo  Case,  siy>ra,  the  assured  was  held 
goaty  of  negligoice  as  matter  of  law. 

For  the  errors  Indicated,  the  Judgment  must 
be  revened.  Because  the  facts  are  undls- 
irated,  and  the  contract  of  insurance  sever- 
able. Judgment  is  here  rendered  for  appellee 
for  9175,— the  amoimt  of  the  Insurance  on 
furniture,  fixtures,  soda  fountain,  sbow  cases, 
«tc.  As  to  all  the  other  items.  Judgment  is 
here  rendered  for  appellant. 

AArmed  Jn  part,  and  reversed  and  leaiet' 
«d  In  part 


WOODS  T,  TEXAS  LAND  ft  LOAN  CO. 

<CoDrt  of  CItU  Appeals  of  Texas.    March  1, 

1902.) 

ADVBBSB  P0S3BSSI0N— GRANTOR  AOATNST 
ORANTBB. 
Defendant  aud  wife  deeded  the  land  in 
-question  to  plaintiCF,  owning  at  ttie  time  and 
in  addition  thereto  120  acres  adjoiniDg  it  on  the 
north;  the  greater  part  of  the  latter  tract  be- 
ing fenced  and  in  a  state  of  cnltivation.  On 
au  actual  surrey  of  the  land  in  question  ac- 
cording to  the  CAlis  in  plaintiffs  deed,  its  north 
boundary  line  would  cat  off  a  strip  of  about  12 
.acres  from  the  latter  tract,  between  the  south 
fence  aud  its  north  boundary,  8  or  0  acres  of 
which  were  in  cultivation  at  the  time.  De- 
fendant continued  to  cultivate  this  tract,  but 
ao  change  was  made  iu  the  fence.  He  did  not 
know  where  the  north  boundary  line  of  the 
tract  conveyed  would  fall,  put  no  improvements 
on  the  trac^  and  never  made  any  adverse  claim 
to  any  portion  of  the  land  conveyed  to  plaiu- 
tifF  until  within  10  years,  but  only  claimed  120 
acre%  and  paid  taxes  thereon.  Held,  that  de- 
fendant's possession  of  the  land  in  controversy 
was  insufflcient  to  give  him  title  by  limitation. 

Appeal  from  district  court,  Eed  River  coun- 
ty;   Ben  H.  Denton,  Judge. 

Trespass  to  try  title  by  the  Texas  Land  & 
Loan  Company  against  O.  R.  Woods.  Judg- 
ment for  tdalntlff,  and  defendant  appeals. 
Affirmed. 

F.  Theo.  Thompson,  for  appellant  Lenox 
.&  Lenox,  for  appellee. 

BOOKHODT,  J.  This  salt  was  instltnted 
by  the  appellee  on  the  28th  day  of  January, 
ISOl,  in  the  district  court  of  Red  River  coun- 
ty. In  the  nanal  form  of  trespass  to  try  title, 
to  recover  155  acres  of  land,  part  of  the  A. 
<!olby  survey.  In  Red  River  county.  The  de- 
fendant answered  by  plea  of  not  guilty  as 
to  100  acres  of  said  land,  describing  It  by 
metes  and  bounds,  and  specially  pleaded  Che 
statute  of  limitations  of  10  years  as  to  the 
balance  of  said  tract  The  case  was  tried 
before  the  comt  without  a  jury,  and  jndg- 
ment  rendered  for  the  plaintiff  for  the  entire 
tract  of  land  In  controversy.  The  defendAnt 
excepted  to  the  Judgment  gave  notice  of  ap- 
peal, and  has  iperfected  an  appeal  to  this 
court  At  a  former  day  of  this  court,  on  mo- 
tliin  of  the  appellee,  the  statement  of  facts 
contained  In  tbe  record  was  stricken  out  by 
this  conrt    We  have  carefully  examined  the 


assignments  of  error  presented  In  the  brief 
for  the  appellant  and  conclude  that  no  re- 
versible error  Is  pointed  out  by  any  of  said 
assignments. 

The  trial  Judge  filed  the  following  conclu- 
sions of  law  and  fact: 

"Findings  of  Pact.  (1)  I  find,  as  a  matter 
of  fact  that  on  the  14th  day  of  January, 
1888,  the  defendant  executed  and  delivered 
to  the  plaintiff  his  certain  promissory  note 
for  the  sum  of  ?500,  for  borrowed  money  re- 
ceived from  It  at  that  time,  due  and  pay- 
able In  1,  2,  8,  4,  and  5  years  after  date. 
In  equal  installments,  and  bearing  interest  at 
12  per  cent  from  date.  (2)  On  or  about  the 
17th  day  of  January,  1888,  the  defendant  and 
his  wife,  Jane  Woods,  In  due  and  legnl  form 
executed  and  delivered  to  Leo  N.  Levi,  as 
trustee,  for  the  use  and  benefit  of  the  plain- 
tiff, a  deed  of  trust  on  the  tract  of  land  In- 
volved In  this  suit  for  the  purpose  of  secur- 
ing tbe  full  and  prompt  itayment  of  the  in- 
debtedness above  mentioned.  (8)  On  or  about 
the  16th  day  of  April,  1880,  the  said  defend- 
ant and  wife,  Jane  Woods,  conveyed  the 
property  in  question  to  plaintiff,  in  consid- 
eration of  the  surrender  and  cancellation  of 
the  note  above  mentioned,  and  tbe  indebted- 
ness evidenced  thereby;  and  the  said  deed 
was  soon  thereafter,  to  wit,  on  the  21st  day 
of  April,  1890,  filed  for  record  In  tbe  county 
clerk's  office  of  Red  River  county,  Texas, 
and  duly  recorded  in  the  proper  records  there- 
of. (4)  That  at  the  time  of  the  execution 
of  said  deed  the  defendant  owned,  in  addi- 
tion to  tbe  land  ao  conveyed,  120  acres  on 
the  A.  Colby  survey,  adjoining  the  land  In 
controversy  on  the  north,  and  a  greater  por- 
tion of  the  same  was  under  fence  aud  in  a 
state  of  cultivation;  that  on  an  actual  sur- 
vey of  the  land  In  question,  according  to  the 
calls  In  plaintlfTs  deed.  Its  north  boundary 
line  would  rtm  through  the  field  at  Its  south 
end,  and  cut  off  a  strip  of  about  12  acres 
between  tbe  south  string  of  fence  and  tbe 
N.  B.  Hue  of  said  tract  and  that  there  were 
8  or  9  acres  of  this  strip  In  cultivation  at 
the  time  of  said  conveyance;  that  tbe  said 
defendant  continued  to  cultivate  the  said  por- 
tion of  said  tract  In  cultivation  along  with 
his  other  lands  until  the  Institution  of  this 
suit  but  that  no  alteration  or  change  was 
made  in  the  fence  that  Inclosed  the  field  at 
the  time  of  the  conveyance,  and  said  strip 
still  remained  as  thus  Inclosed,  and  that  the 
defendant  did  not  know  where  the  N.  B.  line 
of  the  tract  conveyed  would  fall,  and  that  be 
put  no  Improvements  en  same  during  i)erlod 
mentioned,  and  the  division  line  was  never 
run  until  a  short  time  before  the  bringing 
of  plaintifTs  suit;  that  defendant  never  claim- 
ed to  own,  or  asserted  any  right  to,  or  ad- 
verse and  continuous  hostile  possession  of. 
any  portion  of  tbe  land  so  conveyed  to  plain- 
tiff, until  within  less  than  ten  years  prior 
to  the  28th  day  of  January.  1001,  when  plain- 
tifTs suit  was  filed,  but  only  claimed  title  to 
120  acres   on  said  survey,  and  paid  taxes 
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thereon;  and  that  tiie  land  so  claimed  by 
blm,  and  upon  which  he  i>ald  taxes,  won  no 
part  of  the  land  In  controversy. 

"Conclusions  of  Law.  I  conclude,  as  a 
matter  of  law,  baaed  on  the  foregoing  facta, 
that  the  defendant's  poesession  of  the  land 
in  controTersy  was  not  such  as  to  bar  plain- 
tifTs  right  of  recovery,  under  the  statute  of 
ten  years'  limitation,  and  that  plaintiff  ou^ht 
to  recover  the  land  in  controversy  by  reason 
of  Its  premises;  and  Judgment  is  TeDA&rei 
accordingly.  Ben  H.  Denton, 

"Judge  8th  Judicial  Diat  of  Texas." 

We  conclude  that  tlie  court  pronounced  a 
proper  Judgment  on  the  facta  set  forth  In  the 
several  findings.  The  Judgment  ia  affirmed. 
Affirmed. 


CITT  OF  GALVESTON  t.  BROWN. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  26, 
1002.) 

MtJNICTPAL  CORPORATIONS  —  EMINENT  DO- 
MAIN-PERSONALTY—IMPRESSING  HORSES  — 
LIABILITY  FOR  ACTS  OP  OFFICERS-»-APPBAL 
—DISPOSITION. 

1.  The  chief  of  police  of  the  city  of  Galves- 
ton, acting  under  the  iustmctions  of  the  mayor 
to  impresa  any  horses  he  could  find  to  be  used 
in  removing  the  dead  and  caring  for  the  sick 
after  the  flood  in  that  city,  September  8,  1900, 
directed  a  policeman  to  get  a  team  anywhere 
he  could,  and  the  policeman  took  defendant's 
horses  without  his  knowledge  and  consent. 
Held  that,  in  the  absence  of  anything  to  show 
that  the  city  had  any  charter  power  to  im- 
press personal  property  of  any  Rind,  it  was 
not  liable  for  the  trespass,  since  a  municipal 
corporation  is  not  liable  for  torts  of  its  offi- 
cers unless  within  scope  of  their  authority. 

2.  Although  personal  property  is  subject  to 
the  state's  power  of  eminent  domain,  and  the 
state  may  delegate  such  power  to  a  municipal 
corporation,  when  so  delegated  it  must  be  ex- 
ercised by  the  formal  vote  of  the  governing 
body;  and  the  city  of  Galveston  was  not  lia- 
ble for  the  acts  of  its  police  acting  under  in- 
structions of  its  mayor  in  impressing  horses  to 
be  used  in  removing  the  dead  and  caring  for 
the  sick  after  the  flood  in  that  city,  September 
8,  1000,  where  the  couucil  had  never  in  any 
way  authorized  such  taking  and  use,  the  acts 
of  the  oUicers  being  beyond  the  scope  of  their 
authority. 

3.  Where  it  appears  on  an  appeal  that  the 
evidence  was  fully  developed  in  the  lower 
court,  and  that,  as  so  developed,  it  was  wholly 
Insufficient  to  support  the  verdict  appealed 
from,  the  case  will  not  be  remanded,  bnt  judg- 
ment will  be  rendered  for  the  appellant. 

Appeal  from  Galveston  county  court;  Jno. 
W.  Campbell,  Judge. 

Action  by  A.  A.  Brown  against  the  city  of 
Galveston.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

P.  A.  DrouUhet,  for  appellant.  Marsene 
Johnson,  for  appellee. 

NEILL,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  $200,  the 
value  of  a  horse,  alleged  to  have  been  tak- 
en on  the  11th  of  September,  1900,  by  the 
officers,  servants,  agents,  and  employes  of 
the  city  without  Brown's  (the  owner)  con- 


sent, and  worked  to  deatb.  The  trial  re- 
sulted in  a  verdict  and  Judgment  for  plain- 
tiff. The  facts  are  undisputed  that  under 
Instructions  of  the  chief  of  police  of  the  city 
of  Galveston  to  secure  a  team  any  way  pos- 
sible, a  policeman  of  the  city,  without  the 
knowledge  and  consent  of  appellee,  on  the 
11th  day  of  September,  1900,  tocdc  two  horses 
belonging  to  him  from  where  be  had  staked 
them  out  on  the  Ball  School  Square^  and 
turned  ttaem  ovor  to  the  driver  of  the  city's 
patrol  wagon;  and  he  wt»rked  them  to  wag- 
on In  booUng  off  the  sick,  wounded,  and  dead 
who  were  suffering  or  had  iieriBhed  from  the 
atorm  and  flood  which  swept  over  the  city 
on  the  8th  day  of  September,  1900.  Brown 
demanded  the  horses  from  the  driver  who 
refused  to  give  him  possession  of  them  until 
be  had  wwked  them  night  and  day  Cor  six 
days,  when  he  turned  them  over  to  him, 
completdy  worked  down.  One  of  them  died 
from  overwork,  and  was  worth,  when  taken 
from  the  appellee,  $2(X).  On  account  of  con- 
ditions rendered  by  the  storm,  which  com- 
pletely paralyzed  and  prostrated  business  for 
nearly  a  month,  there  was  no  meeting  of  the 
city  council  during  that  time.  But  the  ma- 
yor, without  authority  from  the  council,  in- 
structed the  chief  of  police  to  impress  horses 
for  the  purpose  of  using  them  la  removing 
the  dead  and  caring  for  the  sick  and  wound- 
ed. This  he  considered  necessary  for  the 
protection  of  the  Ures  and  health  of  the  in- 
habitants of  the  city.  All  kinds  of  personal 
property  are  subject  to  the  state's  power  of 
eminent  domain  (Lewis,  Em.  Dom.  {  2C3), 
and  this  power  may  be  delegated  by  the 
state  to  a  municipal  corporation.  In  caees 
of  pressing  and  immediate  necessity— as  in 
the  event  of  an  invasion  by  the  public  enemy, 
or  some  great  calamity— this  power  has  been 
exercised.  But  when  the  power  is  given  to 
a  municipal  corporation  the  taking  by  it 
must  be  authorized  by  a  vote  of  the  govern- 
ing body,  and  this  must  be  passed  in  such 
manner  and  by  such  formalities  as  are  re- 
quired by  law.  Lewis,  Em.  Dom.  (2d  Bid.) 
S  308,  and  authorities  cited  in  note  85,  pp. 
761,  7(S2.  To  establish  a  municipal  corpora- 
tion's liability  for  the  acts  of  its  officers  or 
agents,  it  is  necessary  to  show  that  the  acts 
were  either  expressly  or  impliedly  authorized 
by  it,  or  some  branch  of  government  hav- 
ing jurisdiction  of  the  subject  to  which  the 
acta  relate,  or  that  they  were  done  bona 
fide  in  pursuance  of  a  general  authority  to 
act  for  the  corporation  in  the  matter.  A 
common  council's  powers  are  limited  and 
defined  by  law,  and  it  can  no  more  transcend 
them  than  an  agent  in  any  other  case  can, 
and  bind  his  principal  beyond  the  scope  of 
the  authority  conferred  upon  him.  It  Is 
not  liable,  tberofore,  for  acts  of  agents  out- 
side the  scope  of  its  powers.  Except  where 
certain  functions  are  ccmferred  upon  it  in 
the  interest  of  the  public  at  large  (White  v. 
City  of  San  Antonio  [Tex.  Sup.]  60  S.  W. 
426),  a  municipal  corporation  Is  liable  for 
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every  tortious  act  of  Its  agents  committed 
by  its  express  command  or  direct  authoriza- 
tion, botrevef  nnla^rful  the  act  may  be,  pro- 
vided the  act  complained  of  was  In  or  abont 
a  subject-matter  of  which  It  had  jurisdiction. 
Shear.  &  R.  Neg.  (5th  Ed.)  §  299,  and  au- 
thorities cited.  But  its  liability  for  tortious 
acts  of  its  agents  extends  no  further.  We 
hare  been  cited  to  no  authority  conferred 
upon  the  city  of  Galveston  by  its  charter  em- 
powering it  or  Its  officers  to  Impress  or  take 
under  any  circumstances  the  horses  or  per- 
sonal property  of  another  into  Its  SCTvlce 
or  nae  without  the  owner's  consent.  If, 
however.  It  were  shown  that  such  power  had 
been  given  It,  still  no  authorization  by  the 
common  council,  the  governing  body  of  the 
city,  of  the  taking  and  use  of  appellee's 
prox>ert7,  has  been  pleaded  or  proven.  On 
the  contrary,  the  undisputed  evidence  shows 
th.Tt  the  council  never  in  any  way  authorized 
sncb  taking  or  use.  The  acts  complained  of 
were  done  by  a  policeman  and  patrol  wagon 
driver  under  orders  and  instructions  of  the 
mayor  and  chief  of  police  of  the  city,  nei- 
ther of  whom  was  authorized  by  It  to  make 
such  orders  or  give  such  Instructions.  We 
do  not  wish  to  be  understood  as  disapprov- 
ing or  censuring  the  acts  of  any  of  the  par- 
ties. With  them  we  have  nothing  to  do  ex- 
cept to  determine  whether  the  appellant  can 
be  held  liable  in  damages  for  them.  In  the 
absence  of  any  testimony  connecting  the 
city  with  the  acts  complained  of,  there  Is,  In 
our  opinion,  no  basis  for  any  claim  of  liabil- 
ity against  it  City  of  San  Antonio  v.  Mac- 
key  (Tex.  Civ.  App.)  36  S.  W.  760;  City  of 
Dallas  v.  Alien  (Tex.  Civ.  App.)  40  S.  W. 
324:  Dooley  v.  City  of  Kansas,  82  Mo.  444, 
.'^2  Am.  Rep.  S80.  It  appearing  that  the  evi- 
dence was  fully  developed  upon  the  trial  In 
the  court  below,  and  It  being  wholly  Insuffi- 
cient to  support  the  verdict,  the  Judgment 
of  the  county  court  Is  reversed,  and  Judg- 
ment l8  here  rendered  for  the  appellant. 


TEXAS  MIDLAND  R.  R.  v.  0ARDWELL.1 

(Court  of  Civil  Appeals  of  Texas.     Dec  21. 
1901.) 

RAILROADS— ACTION  FOR  INJURIBS-STREKT 
CROSSINGS  —  ENGINE  IN  STREET  —  NEGU- 
GENCB— CONTRIBUTORY  NEGLIGENCE— LIM- 
ITATIONS—AMENDMENT  OF  PETITION.        . 

1.  Where  a  railroad  company  knowingly  and 
nnnecessarily  allowed  one  of  its  engines  to  re- 
main, withont  attendants  and  with  steam  up, 
at  a  public  street  crossing,  and  partly  In  a 
much-traveled  street,  knowing  that  it  was  lia- 
ble to  blow  off  steam,  and  thus  cause  uuusnal 
noise,  calculated  to  trigbten  animals  driven 
over  the  street,  it  was  guiltjr  of  negligence. 

2.  Plaintiff,  who  was  drivmg  a  gentle  horse, 
attempted  to  cross  defendant's  railroad  tracks 
at  a  regular  street  crossinff.  near  which  an  en- 
eine  had  been  left  etandius  partly  in  the 
street,  without  attendants,  and  with  the  steam 
np.  Plaintiff  stopped,  thinking  the  enKiue 
might  start;  but  seeing  that  it  was  not  going 
to  move,  and  that  another  team  was  passing, 
and  knowing  that  it  was  about  time  for  a  pas- 
senger  train,  h«  started  to  drive  across.    When 


nearly  opposite  the  engine,  it  began  to  blow  off 
steam,  frightening  his  horse,  and  causing  it  to 
run  away.  Held,  that  plaintiff  was  not  guilty 
of  contributory  negligence. 

3.  lu  the  absence  of  anything  to  show  that 
plaintiff  knew  that  the  engine  was  liable  to 
blow  off  steam,  be  could  not  be  held  to  have 
assumed  the  risk. 

4.  Where  a  damage  suit  was  instituted  joint- 
ly against  two  railroad  companies  within  two 
years  from  the  accident,  and  a  judgment  in 
favor  of  plaintiff  was  reversed  because  of  mis- 
joinder of  defendants,  ao  amendment  of  the 
petition  in  the  original  action  by  merely  leav- 
ing out  the  defendant  wrongfully  joined,  and 
otherwise  setting  forth  the  same  cause  of  ac- 
tion, did  not  set  up  a  new  cause  of  action,  so 
as  to  be  barred  by  limitations,  although  more 
than  two  years  had  expired  when  the  amcnd- 
meot  was  made. 

Appeal  from  district  court,  Hunt  county; 
H.  C.  Connor,  Judge. 

Action  by  A.  F.  Cardwell  against  the  Teic- 
as  Midland  Railroad.  From  a  judgment  In 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

O.  W.  Ogden,  A.  H.  Dashlell,  and  Perkins, 
Gilbert  &  Perkins,  for  appellant  Sherrlll  & 
Hefner  and  Evans  &  Elder,  for  appellee. 


BOOKHOUT,  J.  This  is  a  suit  Instituted 
by  appellee  against  appellant,  Texas  Midland 
Railroad,  to  recover  damages  for  personal 
Injuries  Inflicted  upon  blm  on  the  20th  day 
of  October,  1807,  by  reason  of  a  horse  which 
was  being  driven  by  appellee  becoming  fright- 
ened at  a  locomotive  engine  belonging  to  ap- 
pellant, which  engine  was  left,  without  any 
one  in  charge  of  it,  with  steam  up  and  fire 
burning,  upon  defendant's  track,  partly  lu 
Lee  street.  In  the  city  of  Greenville,  across 
which  street  defendant's  track  ran.  Defend- 
ant answered  by  general  and  special  demur- 
rer, general  dental,  plea  of  statute  of  lim- 
itations of  two  years,  and  specially  pleaded 
contributory  negligence  on  the  part  of  ap- 
pellee. A  trial  resulted  In  a  verdict  and  Judg- 
ment for  appellee,  and  the  defendant  has 
prosecuted  an  appeal. 

Conclusions  of  Fact 

On  the  20th  day  of  October,  1897,  appellee, 
who  lives  about  five  miles  east  of  Greenville, 
visited  the  city  of  Greenville  on  business. 
He  was  traveling  In  a  buggy  drawn  by  a 
gentle  mare.  He  started  home  on  Lee  street, 
—a  public  street  of  said  city,  running  east 
and  west.  This  street  Is  crossed  by  appel- 
lant's railroad  track.  When  appellee  ap- 
proached within  about  150  feet  of  the  cross- 
ing, he  saw  the  engine  belonging  to  appet 
lant,  partly  in  Lee  street,  with  steam  up  nnd 
no  one  in  charge  of  It.  He  stopped  a  few 
minutes,  thinking  the  engine  might  start  up. 
Seeing  that  It  was  not  going  to  move,  and 
that  another  team  was  passing,  and  knowing 
that  It  was  about  time  for  a  passenger  train, 
he  started  to  drive  across.  His  horse  was 
one  that  he  had  raised,  and  was  gentle. 
When  he  got  nearly  opposite  the  engine.  It 
began  to  pop  off  steam.    The  noise  was  un- 
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nsual,  and  caused  the  aoimal  driveii  by  ap- 
pellee to  become  frightened  and  to  "run  back- 
wards," whereupon  appellee  slapped  her  with 
the  line.  The  animal  became  unmanageable, 
circled  to  the  left,  and  ran  against  a  post 
standing  on  the  left  side  of  the  street,  throw- 
ing appellee  out  and  Injuring  him.  Lee  street 
Is  60  feet  wide.  The  engine  was  standing 
on  appellant's  track,  and  extended  10  or  12 
feet  Into  Lee  street,  which  Is  a  public  street, 
and  vei-y  much  traveled.  In  the  center  of 
Lee  street,  where  It  crosses  the  railroad  track, 
there  are  some  planks  by  the  side  of  the 
track,  and  between  the  rails  thereof,  put  there 
to  enable  vehicles  to  cross  the  track.  The 
north  end  of  the  engine  was  within  8  or  10 
feet  of  these  planks.  In  deference  to  the 
jury,  we  conclude  that  the  appellant  '^as 
guilty  of  negligence  in  leaving  the  engine, 
with  steam  up  and  fire  burning,  without  any 
one  In  charge,  partly  in  Lee  street,— a  public 
street  of  the  city.— knowing  at  the  time  that 
an  engine  left  with  steam  up  and  Are  burn- 
ing was  liable  to  pop  off  steam  and  jwodnce 
unusual  noises,  calculated  to  frighten  ani- 
mals driven  along  and  over  Lee  street;  that, 
as  a  result  of  said  negligence,  appellee  was 
Injured,  and  thereby  sustained  damages  In 
the  amount  found  by  the  Jury;  that  appellee 
was  not  guilty  of  contributory  negligence. 

Conclusions  of  Law. 

1.  It  is  contended  that  the  court  erred  In 
overruling  the  defendant's  general  and  special 
exceptions  to  the  petition  because  said  peti- 
tion falls  to  allege  any  act  of  negligence  on 
the  part  of  defendant  which  would  render  It 
liable  for  the  injuries  complained  of.  The 
snbsitatice  of  the  allegations  contained  in  ap- 
pellee's second  amended  petition,  upon  which 
he  went  to  trial.  Is:  First.  That  an  en- 
gine belonging  to  and  operated  by  defendant 
was  negligently  left  standing  on  and  across 
a  public  street  In  the  city  of  Greelivllle  (said 
Street  being  a  highway  arrer  which  a  great 
many  people  traveled  dally),  and  at  a  place 
where  a  great  many  people  traveled  with 
teams  and  vehicles;  said  engine  being  at  the 
time  fired,  heated,  and  ready  for  use,  and 
no  one  left  in  charge  of  the  same.  Second. 
That  said  engine  was  unsightly  In  appear^ 
ance,  and  calculated  to  frighten  ordinarily 
gentle  horses  when  left  standing  <ya  and 
across  utid  street,  and  near  the  traveled  por- 
tion thereof,  where  it  was  necessary  for 
teams  traveling  along  said  street  to  go  near 
the  same,  and  that  these  facts  were  known  to 
defendant.  Third.  That,  when  plaintiff  had 
reached  a  point  nearly  opposite  said  engine, 
the  steam  suddenly  escaped  therefrom,  mak- 
ing a  loud,  hissing,  and  unusual  noise,  which 
frightened  his  horse,  and  caused  It  to  be- 
come unmanageable  and  to  run  away,  etc. 
These  allegations  set  forth  a  good  cause  of 
action.  The  petition  does  not  show  that  ap- 
pellee assumed  the  risk  in  attempting  to  cross 
the  track  with  knowledge  that  the  engine 
was  partly  in  the  street,  with  steam  up;  nor 


does  it  show  afilrmatively  that  It  was  tbe 
result  of  his  own  negligence.  It  does  not 
appear  that  the  plaintiff  bad  any  knowledge 
that  an  engine  so  left  was  liable  to  produce 
unusual  noises.  Railroad  Co.  v.  Traub  (Tex. 
Civ.  App.)  47  S.  W.  282;  Same  v.  Joues 
(Tex.  Civ.  App.)  35  S.  W.  322;  Railroad  Co. 
v.  Shleder,  88  Tex.  152,  30  S.  W.  902,  28 
L.  R.  A.  538;  Thomp."  Neg.  (2d  Ed.)  {{  1915- 
1917. 

2.  It  Is  contended  that  the  court  erred  in 
refusing  to  give  a  special  charge  requested 
by  appellant,  instructing  a  verdict  for  de- 
fendant. It  is  insisted  under  this  contention 
that  there  was  no  evidence  of  any  act  of  neg- 
ligence on  the  part  of  the  def^dant  which 
rendered  It  liable  In  damages  for  the  injuries 
sustained  by  plaintiff.  There  Is  evidence 
showhig  that  if  an  engine  Is  left  standing, 
with  steam  up  and  fired  up,  when  the  heat 
gets  beyond  a  certain  point  it  will  pop  off 
steam,  and  if  It  does  not  do  so  it  is  liable  to 
explode.  When  appellee  approached  the  cross- 
ing, the  engine  was  escaping  steam.  Wh«>n 
he  got  nearly  opposite,  and  within  about  25 
feet  of  the  engine,  the  popping-off  noise  be- 
gan. The  horse  became  frightehed  at  this 
noise,  and  began  to  back.  The  noise  could 
have  been  controlled  by  the  engineer  by 
drawing  the  fire  when  he  left  the  engine,  or 
by  injecting  cold  water  in  the  boiler.  The 
noise  was  unusual.  The  evldehce  does  not 
disclose  that  there  was  any  necessity  for 
leaving  the  engine  at  that  particular  place, 
partly  in  the  street,  with  steam  and  fire  np. 
Under  these  facts,  the  leaving  of  the  engine 
partly  in  Lee  street,— a  much  traveled  street, 
—in  the  condition  of  this  engine,  knowing 
that  it  was  liable  to  pop  off  steam,  and  there- 
by cause  an  unusual  noise,  calculated  to 
frighten  animals  driven  along  and  over  said 
street,  was  negligence,  for  which  appellant 
was  liable.  It  la  argued  that  the  undisputed 
proof  shows  that  the  steam  escaped  in  the 
usual  maimer,  through  the  automatic  safety 
valve,  and  hence  there  was  no  ptoat  of  neg- 
ligence on  the  part  of  defendant  The  de- 
fendant had  the  right  to  operate  its  engine 
in  a  lawful  manner  over  and  across  Lee 
street,  and  would  not  be  liable  for  the  es- 
cape of  steam  m  the  usual  way,  through  the 
proper  channel;  but  It  did  not  have  the  right 
to  leave  its  engrine  partly  In  Lee  street,  in 
thQ  condition  in  which  this  engine  was  left, 
knowing  that  It  was  liable  to  produce  un- 
usual noises  and  frighten  ahimals  being  driv- 
en over  said  street  See  authorities  above 
dted. 

8.  It  is  contended  that  the  proof  shows  that 
the  cause  of  action  was  barred  by  the  stat- 
ute of  limitations  of  two  years,  and  for  thla 
reason  the  court  erred  in  refusing  to  Instruct 
a  verdict  for  the  defendant  The  accident 
occurred  on  the  20th  day  of  October,  1897, 
and  the  orlglhal  petition  was  filed  Septem- 
ber 19,  1898.  The  first  amended  original  pe- 
tition was  filed  October  10,  1899.  In  this 
pleading  the  appellant  and  the  St  Louis  & 
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Southwestern  Railway  Company  of  Texas 
were  made  defendants.  It  was  alleged  that 
OQ  said  date  (meaning  the  20th  day  of  Octo- 
ber. 1897)  the  engine  belonging  to,  used  and 
operated  by,  said  defendants,  or  by  <me  of 
them,  was,  through  the  carelessness  and  neg- 
ligence of  defendants,  or  their  serrants, 
agents,  or  employes,  left  standing  on  the  rail- 
road tracks  used  and  operated  by  said  de- 
fendants, or  one  of  them,  over  and  across  Lee 
street.  In  the  city  of  Greenville,— said  street 
being  a  much-traveled  thoroughfare,  over 
which  a  great  number  of  people  passed  daily; 
that  said  engine,  being  used  and  operated 
by  the  servants  of  defendants,  was  by  them 
carelessly  and  negligently  left  standing  partly 
in  and  across  said  street,  etc.  A  trial  on  that 
pleadins  resulted  In  a  verdict  and  judgment 
in  favor  of  plaintiff  against  both  defendants. 
An  appeal  was  taken,  and  this  court  reversed 
the  Judgihent  on  the  ground  that  there  was 
no  evidence  connecting  the  St.  Iiouls  &  South- 
western Railway  Company  with  the  trans- 
action. Upon  the  return  of  the  mandate 
from  this  court  the  appellant  amended,  nnd 
omitted  the  St.  Louis  &  Southwestern  Rail- 
way Company  as  a  defendant  In  other  .re- 
spects the  allegations  are  substatitlally  the 
same.  We  are  of  opinion  that  appellee's  sec- 
ond amended  petition  did  not  set  up  a  new 
cause  of  action.  Had  a  recovery  been  had 
upon  appellee's  first  amended  original  peti- 
tion, it  would  have  been  a  bar  to  a  recovery 
under  his  second  amelided  petition.  The 
same  evidence  would  support  both  pleas,  the 
measure  of  damages  is  the  same,  and  the 
allegations  In  each  are  subject  to  the  same 
defenses.  Phoenix  Lumber  Co.  v.  Houston 
Water  Co.  (Tex.  Sup.)  61  8.  W.  707.  We 
oondnde  that  the  evidence  does  not  show  that 
the  caase  of  action  was' barred  by  the  statute 
of  limitations. 

There  are  other  assignments  of  error  !n 
wlilcb  complafnt  is  made  of  the  charge  of 
the  court  and  the  verdict  of  the  Jury.  Wo 
have  carefully  considered  these  assignments, 
and  are  of  the  opinion  that  no  reversible  er- 
ror is  shown  in  any  of  them. 

We  conclude  that  the  Judgment  of  the  trial 
coart  should  be  affirmed.    Affirmed. 


WESTERN  UNION  TEL  CO.  t.  BOU- 

CHELLi 

(Court  of  Civil  Appeals  of  Texas.     Jan.  11, 

1902.) 

TELEORAUS  —  NEGLIGENCE  —  PRESUMPTION— 

DELAT  TN  TRANSMITTING  MESSAGE— 

EXCESSIVE  DAMAOES. 

1.  Evidence  of  a  tele^aph  company's  nnnec- 
essary  delay  In  delivering  a  message  intmsted 
to  it  makes  a  prima  fade  case  of  negli^nce, 
so  that  in  the  absence  of  explanatory  evidence 
such  a  delay  will  be  presumed  to  be  caused  by 
the  telegraph  company's  negligence. 

2.  Where  a  telegraph  company's  negligent 
delay  in  delivering  a  message  prevented  a 
daughter  from   being  with  her  father   during 
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the  last  3^  hours  of  his  life,  during  all  of 
which  period  he  was  unconscious  and  in  the 
throes  of  death,  and  the  message  arrived  in 
time  to  allow  her  to  be  present  at  the  funeral, 
a  verdict  for  $1,250  was  excessive,  and  should 
be  reduced  to  $500. 

Appeal  from  district  court,  Wichita  county; 
A.  H.  Carrlgan,  Judge. 

Action  by  H.  W.  Bouchell  against  the 
Western  Union  Telegraph  CJompany.  From 
a  Judgment  In  favor  of  plaintiff,  defendant 
appeals.    Conditionally  affirmed. 

N.  L.  Llndsley,  for  appellant.  Miller  & 
Scurry,  for  appellee. 

HUNTER,  J.  The  failure  to  deliver  the 
message  set  out  in  the  plaintiff's  petition 
made  a  prima  facie  case  of  negligence  agninst 
the  telegraph  company.  One  of  its  agents 
testified  that  the  cause  of  the  delay  was  the 
bad  condition  of  the  line  between  the  office 
of  the  company  at  the  Cotton  Belt  Depot, 
In  Ft.  Worth,  and  its  general  relay  office  in 
said  city.  No  evidence  whatever  was  of- 
fered by  the  company  to  explain  what  the 
trouble  was,  nor  to  excuse  itself  for  the  con- 
dition of  this  mile  or  two  of  line  in  the  city. 
We  therefore  conclude  that  the  delay  of  about 
24  hours  in  the  delivery  of  the  message  was 
due  to  the  negllgmce  of  the  appellant. 

We  find  no  error  in  the  proceedings,  and 
overrule  all  the  appellant's  assignments  of  er- 
ror except  the  one  complahilng  of  the  ex- 
cesslveness  of  the  verdict  On  this  point  the 
evidence  showed  that  if  the  message  had 
been  delivered  promptly  to  Mrs.  Bouchell  at 
Wichita  Falls,  Tex.,  she  could  and  would 
have  taken  a  train,  and  would  have  arrived 
at  the  bedside  of  her  dying  father  about  3^ 
hours  befwe  he  expired.  The  evidence  fur- 
ther showed  that  be  expired  about  4 -.30  o'clock 
on  March  25,  1001,  at  Clinton,  in  Hunt  coun- 
ty, Tex.,  and  that  from  at  least  about  noon 
of  that  day  be  was  unconscious,  and  did  not 
know  the  members  of  his  family  nor  bis 
neighbors;  that  from  1:30  p.  m.  of  that  day 
he  was  In  the  throes  of  death,— to  use  the 
language  of  one  of  his  neighbors,  who  was 
with  him  and  saw  him  die,  he  "had  the  death 
rattles  In  his  throat"  Mrs.  Bouchell  arrived 
about  20  hours  after  his  death,  and  was  pres- 
ent at  his  funeral.  She  was  only  deprived 
by  the  delay  in  delivering  the  message  of 
being  with  bim  during  314  hours  of  this  dis- 
tressing condition  In  the  closing  scene  of  his 
life.  He  would  not  have  recognized  her,  nor 
was  It  possible  for  any  communication  to 
have  occurred  between  them,  as  the  evidence 
conclusively  establishes  that  he  was  totally 
unconscious  from  about  noon  that  day  until 
the  end  came,  at  4:30  o'clock  that  afternoon. 
Under  such  circumstances,  we  conclude  that 
the  verdict  for  $1,250  is  grossly  excessive 
and  manifestly  unjust,  and  the  district  court 
should  have  set  it  aside  on  that  ground,  which 
was  urged  in  the  motion  for  a  new  trial. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  unless  within  20 
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daya  tbe  appellee  shall  file  a  remittitur  ia 
this  court  of  all  tbe  judgment  except  $500, 
In  which  erent  It  shall  be  affirmed  for  said 
amount,  and  in  either  case  the  costs  of  this 
appeal  will  be  taxed  against  the  appdiee. 


ST.  LOUIS  S.  W.  BY.  00.  OF  TEXAS  r. 
GARWILE  et  al.i 

(Court  of  Oiyil  Appeals  of   Texas.     Feb.    1, 
1902.) 

RAILROADS— INJURY  AT  CROSSING— INJURY  TO 
WIFE— DEATH  OF  HUSBAND— PARTIES— CON- 
TRIBUTORY NKOLIQENCB— KVIDENCB  —  VBR- 
DICT. 

1.  Where,  pending  an  action  for  personal  In- 
jury to  a  married  woman,  her  husband  dies 
intestate,  and  she  properly  prosecutes  the  suit 
In  her  own  name,  the  court's  giving  permission 
to  her  children  to  intervene  under  a  claim  of 
right  to  recover  as  heirs  of  their  father  is 
harmless  error. 

2.  Where,  pending  an  action  for  personal  In- 
juries to  a  married  woman,  her  husband  dies 
Intestate,  the  widow  may  prosecute  the  suit 
in  her  own  name  as  survivor,  when  there  was 
no  administration  upon  the  husband's  estate, 
nor  any  necessity  therefor. 

3.  Plaintiff  was  struclc  by  defendant's  en- 
gine at  a  railway  crossing.  She  was  riding  in 
a  top  buggy,  with  the  curtains  partly  up,  but 
she  could  see  down  the  traclc  in  the  direc- 
tion from  which  the  engine  came.  At  about 
20  stepe  from  the  crossing,  she  slacliened  her 
horse's  speed,  and  loolied  and  listened;  but, 
not  seeing  or  hearing  any  train,  she  drove  on 
until  the  horse's  fore  feet  were  on  the  traclc, 
when  she  heard  the  engine  close  to  her.  She 
at  once  reined  her  horse  to  the  right,  and  got 
it  off  the  track,  hut  the  engine  struclc  the 
buggy.  The  engine's  speed  was  about  15  miles 
an  hour.  The  evidence,  though  conflicting, 
was  sufficient  to  establish  that  the  steam 
whistle  was  not  sounded,  nor  the  bell  mng,  as 
the  engine  approached  the  crossing.  Held,  that 
the  court  would  not  disturb  a  finding  of  the 
jury  tiiat  plaintiff  was  not  gniity  of  contribu* 
tory  negligence. 

Appeal  from  district  court,  Tarrant  comi- 
ty;   M.  E.  Smith,  Judge. 

Action  by  M.  S.  Carwile  and  wife  against 
tbe  St  Lonis  Southwestern  Railway  Com- 
pany. The  wife  prosecuted  the  action  In  ber 
own  name  after  the  husband's  death,  and  the 
children  of  plaintiffs  Intervened.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Affirm- 
ed. 

E.  B.  Perkins,  Perkins  &  Gilbert  and  R.  L. 
Lnssiter,  for  appellant  Wynne,  McCart  & 
Bowlin,  for  appellees. 

HUNTER,  J.  This  suit  was  brought  by  M. 
S.  Carwile  and  his  wife,  B.  S.  Carwile,  to 
recover  damages  from  appellant  for  Injuries 
alleged  to  have  been  inflicted  on  the  wife  at 
a  public  crossing  near  North  Ft  Worth  by  a 
collision  between  one  of  appellant's  trains 
and  Mrs.  Carwlle's  buggy;  the  negligence 
alleged  being  failure  to  ring  the  bell  and  blow 
the  whistle  at  the  crossing  as  required  by 
statute.  The  defendant  pleaded  in  abatement 
the  misjoinder  of  the  wife  as  plaintiff,  not 


>  Rihearlng  denied  March  15,  1902,  and  writ  of  tr- 
ror  denied  bj  supreme  court  April  24,  1902. 


guilty,  and  contributory  negligence  on  the 
part  of  the  wife,  in  not  looking  and  listening 
before  driving  onto  the  railroad  track.  Pend- 
ing the  suit  the  husband  died  intestate,  and 
the  wife  amended  and  prosecuted  the  suit 
in  her  own  name  as  survivor,  claiming  the 
right  to  do  so  because  there  was  no  admin- 
istration upon  her  husband's  estate,  and  no 
necessity  for  any.  A  plea  In  abatement  and 
special  exceptions  were  urged  against  ber 
right  to  prosecute  the  suit  in  her  own  name, 
all  of  which  were  overruled.  But  before  the 
trial  began,  the  children  intervened,  claiming 
the  right  to  recover  as  heirs  of  their  father. 
A  motion  was  made  to  strike  out  the  plea  of 
Intervention,  which  was  overruled,  and  ver- 
dict and  judgment  went  against  appellant 
for  |3,S00,  which  the  jury  divided  equally 
between  the  widow  and  the  children,  and  the 
court  rendered  judgment  accordingly,  from 
which  judgment  this  appeal  is  taken. 

The  court  did  not  err  to  the  prejudice  of 
appellant  In  refusing  to  strike  out  the  plea  of 
intervention  filed  by  the  children.  Railroad 
Co.  V.  Watkins  (Tex.  Civ.  App.)  26  S.  W. 
7«0;  Id.,  88  Tex.  20.  29  S.  W.  232.  The 
widow  was  properly  allowed  to  prosecute  the 
suit  to  judgment  and  It  made  no  difference 
to  appellant  that  the  children  were  Joined, 
as  there  was  no  administration,  and  no  neces- 
sity for  any.  Telegraph  Co.  v.  Kerr,  4  Tex. 
Civ.  App.  280,  23  S.  W.  564;  Nlckerson  v. 
Xickerson,  66  Tex.  281;  Ctotton  OH  Co.  v. 
Valley  (Tex.  Civ.  App.)  36  S.  W.  999;  Walker 
V.  Abercrombie,  61  Tex.  69. 

On  the  merits,  the  record  discloses  that 
It  was  a  dismal,  rainy  morning,  about  9 
o'clock.  In  February,  1901,  when  the  accident 
occurred  at  the  Intersection  of  appellant's 
railroad  and  the  public  woy  leading  from 
Ft  Worth  to  the  Union  Stock  Yards,  In  North 
Ft.  Worth.  She  was  riding  In  a  top  buggy, 
going  northward  to  her  home  from  tbe  city, 
with  the  side  curtains  partly  up;  but  on  the 
west  side  she  could  see  off  to  the  left  and 
down  the  railroad  from  the  direction  the  en- 
gine came  which  struck  her  buggy.  At  about 
20  steps  from  the  railroad  she  slackened  up 
her  horse,  which  was  going  in  a  slow  trot, 
and  looked  both  to  the  left  and  right  and 
listened  for  a  train.  Neither  seeing  nor  hear- 
ing any,  she  drove  on  till  her  horse's  fore 
feet  were  on  the  railroad,  when  she  heard 
the  noise  of  the  engine  close  to  her  on  the 
left  and  a  little  behind  her,  as  the  Intersec- 
tion Is  made  at  an  acute  angle,  converging 
towards  the  northeast.  She  immediate!; 
reined  her  horse  to  the  right  and  got  It  off 
the  track,  but  the  engine  struck  the  left  hind 
wheel  of  her  buggy,  and  knocked  her  out  of 
her  seat,  across  the  dashboard,  and  bruised 
nnd  injured  ber  left  shoulder  and  arm.  and 
also  her  left  breast  and  side,  so  that  she  has 
suffered  much  pain,  and  has  been  able  to 
use  her  left  arm  but  little  since,  cannot  dress 
herself  without  assistance,  and  her  shoulder 
and  arm  are  stiff  and  continue  to  give  her 
pain.    The  evidence  Is  conflicting  as  to  wheth- 
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er  the  whistle  was  sounded  and  the  bell  rung 
as  the  engine  approached  the  crossing,  but 
sufficient  to  establish  that  they  were  not 
The  oiglne  was  making  about  IS  miles  an 
hour,  though  It  was  not  In  the  corporate  lim- 
its of  the  city.  The  evidence  tends  strong- 
ly to  show  that  she  was  guilty  of  contrlbu* 
tory  n^Ilgence,  but  on  this  point  the  drcnm- 
stances,  as  related,  are  conflicting;  and  we 
find.  In  deference  to  the  verdict,  that  she 
was  not  guilty  of  contributory  negligence,  as 
her  evidence  Is  to  that  effect 

We  have  examined  and  carefully  consid- 
ered ev^ry  assignment  of  error,— 16  In  all,— 
and  oveirule  them,  because  we  find  no  merit 
In  them,  and  no  new  question  of  law  Is  rais- 
ed thereby,  and  no  useful  purpose  would  be 
subserved  by  writing  thereon;  and,  finding 
no  error  In  the  proceedings,  'the  Judgment 
1>  affirmed. 


RUl-HBRFORD  v.   ST.   LOUIS  8.  W.   RT. 

CO.  OF  TEXAS  et  aL 

(Court  of  OivU  Appeals  of  Texas.     March  1, 

1902.) 

RAILROADS— BXCURSION  TICKET-TIMB  OF  BZ- 
PIRATION— RBFUSAL.  BT  CONDnCTOR-OPIN- 
lON  KTIDENCB— RATE  REDTJCTION— IMMAO^ 
RIAL  EVIDBNOB. 

1.A  railway  ezcnnrion  ticket  issued  by  th« 
principa]  defendant,  and  good  for  passage  to 
G.,  a  point  on  a  connecting  line,  and  retam, 
re<nted  on  its  face  that  it  was  "good  for  return 
passage  commoidng  on  the  date  punched  in 
column  'Date  of  Identification^'  to  point  par- 
chased,  within  number  of  days  punched  in 
*KetBm  Transit  limit'  on  back  of  ticket" 
On  the  back  of  the  ticket  there  was  a  column 
marked  "Final  Ltimlt"  March  23  being  punch- 
ed therein,  but  the  column  not  being  referred 
to  in  the  ticket  in  any  way.  There  was  also 
a  column  marked  "Betum  Transit  Limit  Col- 
amn,"  and  referred  to  in  the  ticket  on  back 
and  face,  in  which  one  day  was  punched.  The 
passenger  holding  the  ticket  presented  it  to 
the  ticket  agent  at  O.,  was  identified,  signed  a 
retam  contract  and  the  ticket  was  accepted 
and  punched  March  23  in  the  "Date  of  Identifi- 
cation Column"  by  the  agent  The  return  con- 
tract recited  that  the  passenger  agreed  to  use 
the  tidcet  *Ho  <^ginal  starting  point  within 
Dumbar  of  days  punched  in  'Return  Limit  Ool- 
nmn.'  "  The  passenger  commtaced  her  return 
trip  on  the  23d,  reaching  the  connecting  point 
of  the  two  lines  on  the  24th,  and  presented  the 
ticket  on  a  train  of  the  principal  defendant 
leariug  there  at  about  10  p.  m.  the  same  day. 
Held,  that  the  ticket  was  good  though  the 
train  did  not  reach  the  original  starting  point 
until  2  a.  m.  on  the  25th. 

2.  In  an  action  against  a  railway  company 
for  refusing  a  ticket  witnesses  may  testify 
whether  the  conductor,  on  refusing  the  ticket 
was  polite  and  courteous,  or  otherwise,  though 
the  question  calls  for  their  opinion. 

3.  In  an  action  against  a  railway  company 
for  refuMDg  an  excursion  ticket  presented  by 
a  passenger,  on  the  around  that  it  bad  expir- 
ed, testimony  as  to  the  difference  between  the 
excursion  rate  and  the  regular  fare  should  be 
excluded  as  immaterial. 

Appesl  from  district  court,  Grayson  coun- 
ty; Rice  Maxey,  Judge. 

Action  by  John  L.  Rutherford  agahist  the 
St  Louis  Southwestern  Railway  Company  of 
Texas  and  another.  Judgment  for  defend- 
87  8.W^U 


ants,  and  plalntUT  appeals.    Reversed  as  to 
one  defendant  and  affirmed  as  to  the  other. 

Wilkinson  A  Stringer,  Chas.  S.  Todd,  and 
Wllkins  &  yins<m,  tor  appellant  E.  B.  Per- 
kins and  Head  &  Dillard,  for  appellee  St 
Louis  S.  W.  Ry.  Co.  Culver  ft  Hay,  for  ap- 
pellee Gulf,  C.  ft  S.  F.  Ry.  Go. 

RAJNE7,  C.  J.  The  appellant,  aa  plaintiff, 
sued  appellees,  the  St  Louis  Southwestern 
Railway  Company  of  Texas  and  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company,  to 
tecover  damages  for  offensive  and  insulting 
conduct  of  a  conductor  of  the  former  com- 
pany's i)a8senger  train  toward  appellanfa 
wife,  Mrs.  Bird  RutherfM-d,  and  the  refusal 
of  said  conductor  to  accept  the  ticket  pre- 
sented by  Mrs.  Rutherford  for  her  fare  from 
St  Worth  to  Mt.  Vernon,  thereby  causing 
her  great  mental  distress,  humiliation,  and 
shame;  and  also  for  $5.20,  which  she  was 
wrongfully  compelled  to  pay  for  her  fare. 
After  the  evidence  was  closed,  each  of  the 
defendants  moved  the  court  to  direct  a  ver- 
dict In  its  favor.  The  motion  of  the  Gulf, 
Colorado  ft  Santa  F6  Railway  Company  was 
confessed  by  the  plaintiff,  but  that  of  the 
St  Louis  Southwestern  Railway  Company 
of  Texas  was  resisted.  Both  motions  were 
sustained  by  the  court  and  a  verdict  ren- 
dered, under  direction  of  the  court  against 
plaintiff,  and  in  favor  of  both  defendants. 
Plaintiff  moved  for  a  new  trial,  which  motion 
was  overruled,  and  plaintiff  has  appealed. 

The  wife  of  the  appellant  purchased  an 
excursion  coupon  limited  ticket  from  the  St 
Louis  Southwestern  Railway  Company  at 
Mt  Vernon,  Tex.,  good  for  one  first  class 
passage  to  Galveston  and  return  over  Its 
road  and  the  Gulf,  Cc^rado  &  Santa  Vi 
Railway.  On  the  return  trip  the  conductor 
of  the  passenger  train  of  appellee  St  Loola 
Southwestern  Railway  Company,  known  as 
the  "Cotton  Belt,"  refused. to  honor  the 
ticket,  required  payment  of  fare,  etc.,  the 
contention  being  that  the  limit  had  expired. 
This  Is  the  main  i)olnt  In  Issue  on  this  ap- 
peal. The  face  of  the  ticket  contained  the 
following  provisions,  to  wit:  "This  ticket  is 
subject  to  the  following  conditians,  in  con- 
sideration of  reduced  rate:  Good  for  one 
first  class  passage  to  point  on  Gulf,  Colo- 
rado and  Santa  F6  Railway  between  [punch 
marks]  and  return.  [The  point  Indicated 
was  Galveston,  Tex.]  This  ticket  is  restrict- 
ed and  limited  as  follows:  1st  When  offi- 
cially stamped  and  punched,  with  coupon  at- 
tached, is  good  for  transportation  of  the  orig- 
inal purchaser  whose  name  Is  signed  below 
and  160  pounds  of  baggage,  not  exceeding 
In  value  $100.00.  2nd.  In  selling  this  ticket 
the  company  acts  only  as  agent  and  assumes 
no  responsibility  beyond  its  own  line.  8rd. 
Going  passage  must  be  commenced  on  the 
date  of  sale  as  stamped  on  tiie  back  by  Is- 
suing agent  and  must  be  used  to  destina- 
tion by  or  before  midnight  of  date  punched 
In  "Going  Limit  Column.'  4th.  It  is  not 
good  for  return  passage  of  any  other  t' 
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tbe  original  purchaser,  whose  name  la  sign- 
ed  below,  and  who  must  Identify  himself  or 
herself  as  such  to  the  satisfaction  of  the 
agent  of  the  terminal  line  of  this  ticket  at 
destination,  by  signing  his  or  her  name  to 
the  return  contract  on  the  back  of  this 
ticket,  which  Is  a  part  of  this  contract,  and 
by  other  means  if  required.  5th.  It  will 
then  be  good  for  return  passage,  commen- 
cing on  the  date  punched  In  column  'Date 
of  Identification'  to  point  purchased  within 
the  number  of  days  punched  In  'Return 
Transit  LImlf  on  back  of  ticket  »  »  • 
10th.  This  contract  must  be  signed,  in  man- 
uscript, with  ink,  by  tbe  person  who  Is  to 
use  tills  ticket,  and  not  by  another  for  him 
or  her.  lltb.  No  agent  or  employe  has  au- 
thority to  change  any  of  these  conditions." 
Tbe  following  statement,  taken  from  appel- 
lant's brief,  further  describes  the  ticket, 
and  shows  tbe  eyidence  relating  to  the  Is- 
Bue,  to  wit:  On  the  back  of  the  ticket  Is  a 
c(dumn  showing  days,  months,  and  years, 
and  marked  "Final  Limit"  in  the  year  1900. 
The  month  of  March  and  day  23  are  punch- 
ed. (This  column  is  nowhere  referred  to  in 
the  ticket,  nor  its  meaning  defined.)  On  the 
back  of  the  ticket  is  also  a  similar  column 
marked  "Return  Transit  Limit  Column,"  In 
which  ttie  1  (one)  day  is  punched.  This  Is 
referred  to  in  tbe  ticket  on  back  and  face 
and  made  "part  of  the  contract"  On  the 
face  of  the  ticket  Is  the  "Going  Limit  Col- 
umn." There  were  four  coupons  attached,— 
two  over  each  road,— going  and  return.  This 
contract  was  duly  signed  by  Mrs.  Bird  Ruth- 
erford, as  required,  and  was  "used"  by  her 
Immediately,  on  the  date  of  Issuance,  March 
20,  1900,  on  the  "going  passage."  She  reach- 
ed Oalveston  In  due  time;  and  on  the  even- 
ing of  March  28d,  about  7  o'clock  p.  m., 
8he  presented  the  same  to  the  agmt  of  the 
Oolf,  Colorado  &  Santa  F6  Railway  Com- 
pany at  Galvest(»i,  was  identified,  and  sign- 
ed the  "return  contract,"  and  it  was  duly 
accepted,  stamped,  and  dated  March  23d  by 
■aid  agent  by  punching  the  "Date  of  Iden- 
tification" column,  and  stamp.  This  "return 
contract"  on  the  back  of  the  ticket,  referred 
to  and  made  a  part  of  the  contract  by  the 
fourth  condition  on  tbe  face  of  it  was  as 
follows:  "In  compliance  with  the  condition 
of  this  ticket  I  subscribe  myself  as  the  orig- 
inal purchaser,  and  agree  to  use  this  ticket 
to  original  starting  point  within  number  of 
days  punched  in  'Return  Limlf  column." 
This  "number  of  days"  was  one  day,  the 
figure  1  being  punched  In  said  "Return  Limit 
Colnmn"  at  the  time  of  the  purchase  of  the 
ticket  by  the  selling  agent  tbe  St  Louis 
Southwestern  Railway  Company's  agent  at 
Ht  Vernon.  She  commenced  her  return  trip 
immediately,  within  one-half  hour  after  the 
ticket  was  visaed,  and  continued  to  Ft  Worth, 
reaching  tiiere  on  tbe  morning  of  the  24tli, 
too  late  to  catch  the  morning  train  on  the 
Cotton  Belt  This  ticket  was  presented  by 
plaintiff's  wife  to  the  conductor  of  the  Cot- 


ton Belt  about  10  o'clock,— between  10  and 
11  p.  m.;  certainly  before  midnight  of  tbe 
24th  of  March. 

A  contract  should  be  construed  so  as  to 
give  effect  to  all  its  provisions,  if  that  can  be 
consistently  done.  To  construe  the  contract 
as  contended  for  by  appellee's  counsel— tliat 
U,  that  having  waited  until  the  23d,  tbe 
"final  limit"  and  commenced  her  return  on 
that  day,  the  ticket  was  good  over  the  Gulf, 
Colorado  &  Santa  F6  Railway  to  the  point 
on  its  line  called  for,  which  was  Ft  Worth, 
though  the  trip  to  that  point  could  not  be 
completed  on  that  day,  but  that  It  was  not 
good  over  the  Cotton  Belt  if  presented  for 
passage  after  that  date— would,  we  think, 
render  Ineffectual  that  part  of  the  contract 
by  which  the  -purchaser  "agreed  to  use 
this  ticket  to  .original  starting  pohit  within 
number  of  days  punched  In  'Return  Limit' 
column."  This  was  a  part  of  the  contract 
and  should  not  be  disregarded,  unless  It  is 
In  direct  conflict  with  the  other  provisions  of 
the  contract  and  contrary  to  the  Intention  of 
the  parties  as  determined  from  the  entire 
contract  Tbe  contract  provided  that  the  re- 
turn passag^e  should  be  commenced  on  the 
day  punched  in  column  "Date  of  Identifica- 
tion," which  was  the  23d,  and  be  good  "to 
point  purchased  within  the  number  of  days 
punched  in  lletum  Transit  Limlf  on  back  of 
ticket"  The  number  of  days  punched  in 
"Return  Transit  Llmltf'  column  was  one. 
The  ticket  having  been  visaed  on  the  23d,  and 
the  return  trip  commenced  on  that  day.  It 
was  good  over  the  Cotton  Belt  for  at  least 
one  day  after  the  23d,  and  as  the  law  recog- 
nizes no  fraction  of  a  day  the  ticket  did  not 
expire  before  midnight  of  the  24th,  and  as 
the  ticket  was  presented  to  the  conductor  of 
the  Cotton  Belt's  passenger  train  before  its 
expiration  it  was  good  for  passage  to  tbe 
final  destination  on  that  line,  though  said 
desthiatlon  was  not  reached  till  about  2 
o'clock  a.  m.  of  the  25th.  This  construction 
does  not  render  ineffectual  the  "Final  Umit" 
column,  which  names  the  23d  of  the  montb. 
Construing  "Final  Limit"  in  connection  with 
the  "return  passage"  provisions,  it  means 
that  the  23d  was  the  last  day  on  which  tbe 
ticket  could  be  visSed  and  the  return  trip  com- 
menced. Giving  It  this  construction  does  no 
violence  to  any  other  provision  of  the  con- 
tract but  gives  effect  to  all.  Besides,  it  con- 
forms, in  our  opinion,  to  the  intention  of  the 
parties  as  we  gather  them  from  the  terms  of 
the  contract 

Appellee  cites  Railway  Co.  t.  Looney,  85 
Tex.  158,  19  S.  W.  1089,  IC  L.  B.  A.  471,  34 
Am.  St  Rep.  787,  and  Landers  v.  Railway 
Co.  (Tex.  Civ.  App.)  60  S.  W.  528,  in  support 
of  Its  contention,  and  Insists  that  the  prin- 
ciple there  announced  is  decisive  of  the  case 
at  bar.  In  the  Looney  Case  the  ticket  was 
over  several  Independent  lines,  and  by  Its 
terms  had  expired  before  being  offered  to  the 
last  carrier,  which  dishonored  it  The  court 
held  the  railway  not  liable.    In  the  Landers 
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Caw  the  ticket  was  simnar  to  the  one  In 
tblB  case.  It  expressly  stipulated  that  It  Is 
not  '*ln  any  case  good  for  retnm  passage 
after  June  13th,"  and  "good  for  return  pas- 
sage for  only  one  day  after  being  officially 
signed  and  stamped  by  the  terminal  agent" 
The  ticket  was  signed  and  stamped  on  June 
9th.  The  holder  started  back,  but  stopped  over 
for  several  days,  being  told  by  the  terminal 
agent  that  she  would  be  allowed  to  do  so. 
She  resmned  her  Journey  and  presented  her 
ticket  for  passage  at  2  a.  m.  June  14th.  The 
court  held,  and,  we  think,  correctly,  the  limit 
had  expired,  and  the  ticket  was  not  good  for 
passage.  These  cases,  nndw  our  construc- 
tion of  the  contract  in  this  case,  are  not  de- 
cisive of  the  point  here  at  Issue. 

Gonnael  for  appellee  calls  our  attention  to 
the  case  of  Bawltzky  v.  Railway  Co.  (La.) 

3  South.  387,  as  being  in  line  with  thetr  con- 
tmtloD.  In  that  case  the  ticket  was  limited 
to  August  8th,  but  It  provided  for  retnm 
within  IS  days  after  Identification  and  stamp- 
ing. It  was  stamped  July  14th.  After  the 
expiration  of  15  days  from  the  stamping 
thereof,  but  before  the  8th  day  of  August, 
It  was  presented  and  dishonored.  The  court 
held  that  the  15-day  limit  for  return  was 
binding,  and  after  that  time  the  ticket  was 
of  no  force.  In  that  case,  it  will  be  noticed 
that  the  court  Ignored  the  final  limit  and 
gives  effect  to  the  provisions  relating  to  re- 
tnm passage.  If  that  was  proper  In  that 
case,  why  should  It  not  be  In  this?  The  ap- 
pellee Cotton  Belt  executed  the  contract  It 
Btipnlated  that  one  day  after  the  final  limit 
March  23d,  should  be  allowed  for  return  pas- 
sage. Mrs.  Rutherford  accepted  the  ticket 
and  started  on  her  Journey  with  that  stlpula- 
ti<Hi,  and  the  evidence  before  us  shows  that 
she  baa  complied  therewith. 

There  seems  to  be  little  or  no  difference 
between  counsel  as  to  what  the  law  la,  but 
the  difference  is  as  to  its  application  to  the 
facts  of  this  case,  or,  rather,  as  to  the  prop- 
er construction  of  the  contract  of  carriage. 
Between  the  cases  cited  by  the  respective 
sides  there  seems  to  be  no  material  conflict 
The  following  authorities  are  in  point  and 
snppmt  the  views  we  have  expressed:  Auer- 
bacb  ▼.  Railway  Co.,  89  N.  7.  281,  42  Am. 
Rep.  290;  Lnndy  v.  Railway  Co.,  66  Cal.  191, 

4  Pac.  1193,  56  Am.  Rep.  100;  Head  v.  Rail- 
way Co.  (Ga.)  7  S.  B.  217,  11  Am.  St  Rep. 
4^;  Railway  Co.  r.  St  John  (Tex.  Civ.  App.) 
85  S.  W.  601. 

Upon  the  trial  appellant's  counsel  asked  of 
witnesses,  "What  was  the  manner  of  the 
conductor,  as  it  appeared  to  you,  at  the  time 
that  he  refused  the  ticket  and  used  the  lan- 
guage to  whldi  you  have  testified?  I  mean 
as  to  whether  his  manner  was  polite  and 
conrteons,  or  otherwise."  This  was  objected 
to  on  the  ground  that  it  sought  to  elicit  the 
opinion  or  conclusion  of  the  witnesses,  and 
that  the  answers  would  be  such  opinion  or 
conclusion.  The  objection  was  sustained, 
and  tbe  witnesses  were  not  permitted  to  an- 


swer. They  would  have  answered  ttiat  the 
conductor's  manner  was  impolite,  rude,  and 
Insulting.  We  are  of  the  opinion  that  this 
action  of  the  court  was  error.  Mr.  Green- 
leaf  says:  "Generally  opinions,  like  other 
testimony,  are  competent  in  the  class  of  cas- 
es In  which  they  are  the  best  testimony;  as 
where  a  mere  description,  without  opinion, 
would  generally  convey  an  imperfect  idee  of 
the  force,  meaning,  and  inherent  character 
of  the  things  described.  Nonexperts  may 
give  their  opinions  on  questions  of  Identity, 
resemblance,  apparent  condition  of  the  body 
or  mind.  Intoxication,  insanity,  sickness, 
health,  value,  conduct  and  bearing,  whether 
friendly  or  hostile,  and  the  like."  1  GreenL 
Ev.  {  439  (13th  Bd.)  p.  495,  note  2;  RaUway 
Co.  V.  Bronssard,  69  Tex.  617,  7  S.  W.  874; 
Railway  Co.  v.  Richards,  83  Tex.  203,  18  S. 
W.  611;  Railway  Co.  v.  Gartelser,  9  Tex. 
Civ.  App.  450,  29  S.  W.  939.  W«»rd8  spoken 
may  In  themselves  be  Inoffensive,  yet  If  ut- 
tered In  a  rude  and  insulting  manner  may 
be  very  objectionable.  The  manner  and  de- 
meanor of  one  cannot  well  be  described  with- 
out the  expression  of  an  opinion,  that  being 
the  best  evidence  of  which  it  Is  susceptible. 
The  evidence  sought  was  pertinent,  as  It 
tended  to  prove  the  allegations  of  plaintiff's 
petition  regarding  the  offensive  and  insulting 
conduct  of  the  conductor,  which.  If  proven, 
warranted  a  recovery.  RaUway  Co.  v.  Tark- 
ington,  66  S.  W.  137,  3  Tex.  Ct  Rep.  852. 

We  think  the  court  also  erred  in  permit- 
ting witnesses  to  testify,  over  objections,  as 
to  the  difference  between  the  excursion  rate 
and  the  regular  fare,  the  same  being  Imma- 
terial; also  as  to  the  general  announcement 
of  the  selling  agent  to  purchasers  then  as- 
sembled In  front  of  the  ticket  window.  In- 
cluding the  plaintiff  and  wife,  to  the  effect 
that  the  tickets  were  limited  to  the  23d  the 
entire  trip,  going  and  returning.  The  c(hi- 
tract  was  expressed  by  belog  printed  on  the 
ticket  and  the  terms  were  not  subject  to 
change  or  variation  by  such  an  announce- 
ment 4  Elliott  R.  R.  8  1593.  The  same 
may  be  said  of  the  questions  asked  Mrs. 
Rutherford  as  to  the  effect  the  delay  in  Ft 
Worth  would  have  In  regard  to  the  limit  of 
the  ticket  There  is  no  liability  shown  as 
to  the  Gulf,  Colorado  &  Santa  P6  Railway 
Company.  The  Judgment  is  affirmed  as  to  It 
and  Is  reversed  and  remanded  as  to  the  St 
Louis  Southwestern  Railway  Company  of 
Texas. 


HATCHETT  v.  HATCHETT  et  al.t 

(Court  of  Civil  Appeals  of  Texas.    Jan.  25. 
1902.) 

NOTBl— CONSIDBRATION— SPBCIAIj    VERDICT— 
FINDINO. 

The  question  submitted  to  the  Jory  being 
whether  a  note  was  given  as  an  inducement  to 
pBBcnte  marriage,  and  if  not  for  what  it  was 


>  Rehearing  denied  March  IS,  1902,  anl  writ  of  er- 
ror denied  br  aupreme  court  March  27,  1902. 
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Kiven.  the  aoswer  that  It  was  given  only  aa  a 
bridal  present,  and  had  no  consideration,  con- 
tains a  finding  tliat  it  was  not  given  In  consid- 
eration of  marriage. 

Appeal  from  district  ooart.  Erath  oonnty; 
W.  J.  Oxford,  Judge. 

Action  by  Eva.  0.  Hatchett  against  J.  M. 
Hatchett  and  others.  Judgment  for  defend- 
ants, and  plalntlfC  am>eals.    Affirmed. 

Parker  &  Carlton,  Daniel  &  Keith,  and  A. 
P.  Young,  for  appellant  Martin  &  George, 
for  appellees. 

HUNTBB,  J.  This  suit  was  brought  try 
Hrs.  Bva  O.  Hatchett  against  her  husband, 
J.  M.  Hatchett,  on  a  promissory  note  for 
16,000,  allied  to  have  been  executed  and  de- 
livered to  her  on  the  15th  day  of  Octob^*, 
1900,  in  consideration  of  her  promise  to 
marry  him  oo  the  1.7th  day  of  the  same 
month,  -which  oq  tiiat  day  she  did.  Other 
parties  were  made  defendants  to  the  suit 
to  whom  the  obligor  had  conveyed  his  prop- 
erty, amounting  in  value  to  about  $20,000, 
for  the  purpose,  as  alleged,  of  defeating  her 
in  the  collection  of  the  note.  The  sale  was 
found  by  the  Jury  to  be  fraudulent,  it  was 
set  aside  by  the  Judgment,  and  no  assign- 
ment of  error  is  made  by  either  side  on  that 
branch  of  the  case.  The  cause  was  tried 
by  a  Jury,  to  whom  the  court  submitted  spe- 
cial issues,  which  being  answered,  the  plain- 
tlCT  moved  for  Judgment  thereon  for  the  debt, 
which  was  denied,  but  Judgment  was  ren- 
dered for  the  defendants  upon  the  ground 
that  the  verdict  established  that  there  was 
no  consideration  for  the  note.  The  defend- 
ant, by  his  attorneys  and  guardian  ad  litem, 
pleaded  non  est  factum.  Insanity  of  Hatchett 
at  the  time  he  executed  the  note,  undue  In- 
fluence over  the  defendant  in  procuring  the 
execution  ot  the  note,  and  want  of  considera- 
tion. He,  by  his  attorneys,  also  filed  a  cross 
action  tor  divorce,  but  his  prayer  thraefor 
was  dolled.  The  Jury  found  that  J.  M. 
Hatchett  executed  and  delivered  the  note 
sued  aa,  and  that  he  was  sane  when  he  did 
so,  and  was  sane  when  he  married  the  plain- 
tlft.  The  sixth  special  Issue  and  verdict 
thereon  was  as  follows:  "If  you  find,  in 
answer  to  question  Na  5,  that  the  said  J. 
M.  Hatchett  executed  and  delivered  to  plain- 
tiff the  note  sued  on  in  this  case,  yon  will 
thea  And  what,  if  anjrthlng,  was  the  con- 
sideration of  said  note;  that  is,  you  will 
find  tiie  real  lntentl(m  of  the  parties  to  said 
note.  Was  It  given  as  an  inducement  to 
procure  the  marriage  of  i^alnttflT  or  not,  and, 
if  not,  for  what  was  It  given?'  Answer: 
"In  answer  to  Na  6,  we  find  the  note  was 
given  only  as  a  bridal  tnresent,  and  had  no 
consideration,  and  is  null  and  void." 

The  first  assignment  of  error  is  as  follows: 
"The  court  erred  In  not  construing  and  In- 
terpreting the  answer  of  the  Jury  to  ques- 
tion No.  6  *  *  *  to  be  a  finding  that  the 
note  sued  upon  was  given  In  contemplation 


ot  marriage,  for  tbe  reason  that  a  promise 
to  give  to  an  intended  and  contemplated 
bride  is  not  a  gift  in  law,  but  a  ctmtract  In 
consideration  of  marriage,  and  the  legal  ef- 
fect of  said  finding  la  that  said  note  was 
given  in  contemplation  and  in  considera- 
tion of  marriage."  This  raises  the  only 
question  in  the  case.  The  meaning  of  the 
verdict,  when  read  in  the  light  of  the  ques- 
tion asked  by  the  court,  is  plain.  The  court 
asked  the  Jury  the  question:  "Was  it  given 
as  an  inducement  to  procure  the  marriage 
of  plaintiff  or  not;  and.  If  not,  for  what  was 
it  given?"  The  meaning  of  the  answ^  Is, 
"It  was  not  given  as  an  Inducement  to  pro- 
cure the  marriage  of  plaintiff,"  but  "only 
as  a  bridal  present,  and  had  no  considera- 
tion, and  was  null  and  void."  "Hie  Jury  wa« 
not  requested  to  state  for  what  It  was  giv- 
en, unless  they  found  that  it  was  not  given 
"to  procure  the  marriage  of  the  plaintiff." 
H«ice  the  fact  that  they  found  for  what 
It  was  given  necessarily  means  that  they 
found  that  it  was  not  given  In  consideration 
of  marriage.  The  note  was  as  follows: 
"StephenvUle,  Tex.,  Oct  16,  1900.  On  or 
before  Jany.  16,  1901,  I  promise  to  pay  to 
Mrs.  Bva  C.  Estes  the  sum  of  $6,000  (five 
thousand  dollars),  with  interest  at  the  rate 
of  8%  per  annum  if  not  paid  at  maturity. 
The  marriage  of  Mrs.  Eva  O.  Estes  and  my- 
self, which  is  to  take  place  Oct.  17,  1900, 
shall  In  no  way  retard  the  payment  of  this 
note,  but  shall  be  a  further  guarantee  of 
payment  The  note  or  money  arising  from 
payment  of  same  Is  to  be  the  separate  prop- 
er^ of  iira.  Eva  0.  Estes  or  Mrs.  J.  M. 
Hatchett  and  shall  not  be  considered  as 
community  property,  but  shall  be  paid  to 
her  or  her  order,  to  be  used  in  any  way  she 
may  dictate.  If  this  note  should  be  placed 
in  the  hands  of  an  attorney  for  collection, 
the  usual  10%  shall  be  allowed.  The  full 
amount  of  this  note  shall  be  paid  without 
defalcation  or  discount  [Signed]  J.  M. 
Hatchett" 

The  plaintiff's  oral  testimony  la  to  the  ef- 
fect that  tir.  Hatchett  had  frequently  told 
her  that  he  intended  to  make  her  Independ- 
ent of  her  children,  who  opposed  their  mar- 
riage. If  she  would  marry  him,  and  when  the 
note  was  written  and  signed  at  her  house  on 
the  night  of  the  16th,  according  to  her  oral 
testimony,  he  said  to  her  on  parting,  after 
they  had  set  the  wedding  day  for  the  17th, 
"Now,  don't  go  bade  on  me."  She  answered, 
"I  won't;  or,  if  I  do,  I  will  return  the  note." 
It  was  then  agreed,  she  testifies,  that  before 
he  engaged  the  preacher  he  should  go  to  the 
post  office,  and  if  he  received  the  note  he 
was  not  to  come,  but  If  not  be  was  to  get 
the  preacher  and  come  on,  and  she  was  to 
marry  him.  She  further  testified  nrally  that 
when  he  arrived  that  evening  with  the 
preacher  be  said  to  her,  "I  went  to  the  post 
office,  and  not  receiving  the  note  I  knew 
it  was  all  right;"  and  they  were  then  mar- 
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tied.  Tbe  oral  evidence  of  tbe  plaintiff,  aa 
above  stated,  la  not  ctmtradlcted  by  Mr. 
Hatchett;  but  tbe  record  diadosea  tbat  be- 
fore tbla  salt  waa  brongbt,  and  np  to  tbe 
time  of  and  diirlng  tbe  trial,  be  bad  been  tat- 
sane,  and  under  treatment  for  Insanity  In  tbe 
state  lonatlc  asylnin  at  Anatln,  and  tbere- 
fore  nnable  to  state  bla  verskm  of  tbe  affair, 
tbougb  bis  deposition  waa  taken  wblle  an 
Inmate  of  tbat  Institution.  His  answers, 
however.  Indicate  tbat  be  tben  knew  noth- 
ing of  tbe  note  or  of  Its  execution,  or  of 
tbe  matters  Inquired  about.  Soon  after  tbe 
filing  of  tbls  salt,  however,  to  wit,  on  tbe 
29th  day  of  February,  1901,  tbe  plaintiff 
gnve  ber  deposition  upon  ex  parte  interroga- 
tories proponnded  by  tbe  defendant,  in  which 
she  stated  as  follows:  "I  would  have  mar- 
ried J.  M.  Hatchett  if  he  bad  refused  to  give 
me  anytblng  of  value,  but  I  nev^  asked  him 
to  give  me  anything  of  value.  No;  I  did 
not  marry  Hatchett  because  he  agreed  to  give 
me  sometblng  of  value.  I  married  him  be- 
cause I  respected  him.  I  respected  bim  is 
tbe  reason  I  married  him,  and  be  wanted 
me  to  marry  him,  which  I  did.  Yes;  If 
Hatchett  had  been  a  poor  man  I  would  have 
married  him.  I  did  not  tell  Hatchett  at  any 
time  that  I  would  not  marry  him  unless 
he  wonld  give  me  some  property.  Tbere 
-was  no  agreement  between  us  as  to  tbe 
amoant  be  was  to  give  me  to  marry  him. 
Hatchett  gave  me  this  note  as  a  bridal  pres- 
oit  on  tbe  ISth  day  of  October,  1900.  There 
was  no  agreement  about  it;  he  Just  gave  It 
to  me  of  bis  own  free  wilL  There  was  no 
asreonent  beforehand  about  giving  me  tbe 
note.  He  gave  me  tbe  note  as  a  bridal  pres- 
ent I  did  not  ask  him  to  execute  any  note 
to  me  at  any  time.  He  was  the  first  to  men- 
tion It.  Mr.  J.  M.  Hatchett  told  me  be 
wanted  to  give  me  a  bridal  present,  and  gave 
me  the  note,  and  asked  me  not  to  say  any- 
thing about  it  to  any  one  unless  It  was  ab- 
solutely necessary,  as  It  would  occasion  talk. 
J.  M.  Hatchett  gave  me  tbe  note,  as  already 
stated,  as  a  bridal  present.  Nothing  was 
said  about  love  at  the  time,  or  business  ei- 
ther." From  this  evidence  it  appears  tbat 
the  plaintiff  contradicts  herself  on  this  vital 
issue;  and  hence  If  we  might  read  the  ver- 
dict in  tbe  light  of  the  facts  In  which  the 
Jury  wrote  It;  and  In  which  the  learned  Judge 
considered  it,  it  is  equally  certain  that  the 
Jury,  when  they  found  tbat  the  note  was 
given  as  a  "toldal  present,"  meant  that  it 
was  not  given  in  consideration  of  marriage. 
These  terms  were  evidently  borrowed  from 
the  plaintiff's  deposition,  and  mean  what 
she  first  testified;  in  effect,  that  it  was  a 
mere  gift— a  nodnm  pactum.  This,  tben,  be- 
ing tbe  meaning  of  the  verdict,  the  law  Is 
plain  that  tbe  plaintiff  cannot  recover  on 
tbe  note  for  want  of  a  legal  consIderatlcnL 
Her  own  evidence  as  given  In  tbe  deposition, 
tboogb  sbe  attempts  to  explain  it  and  mod- 
tfy  Its  force  in  tier  oral  testimony  given  be- 
fore tbe  court;  was  entirely  sufficient  to  de- 


feat ber  recovery,  and  she  cannot  complain 
of  tbe  Jury  and  court  for  ad<H)tlng  it 

We  find  no  erm  In  the  proceedings,  and 
tbe  Judgment  is  affirmed. 


PALM  et  aL  V.  OHERNOWSKT. 

(Court  of  Civil  Appeals  of  Texas.     Mardi  5, 

1902.) 

ABSOLCTB     DBSD-HOKTOAOB— INSTRUCTIONS 

—MISCONDUCT  OF  JURY— HOMBSTHAD 

RIQHTS-PB31S0NAL  DEPSSNSB. 

1.  Though,  to  anthoriie  a  finding  that  an  ab- 
solute deed  was  Intended  as  a  mortgage,  such 
Intention  must  be  shown  by  the  evidence  with 
clearness  and  certainty,  it  Is  improper  to  so 
Instruct  the  jury. 

2.  Defendants  moved  tor  a  new  trial  on  the 
ground  that  Just  before  the  argument  of  the 
case  plaintiff  took  one  of  the  jarors  into  a 
BalooD,  and,  after  treating  him,  went  ont  in 
the  back  yard,  and  conversed  with  him  for 
Home  time,  no  one  else  l>eing  present;  that  aft- 
erwardBjretnmin^  plaintiff  treated  the  juror 
again.  This  was  shown  by  affidavit  of  the  bar- 
tender. Farther,  tbat  at  tbe  dose  of  the  argu- 
ment a  friend  of  plaintiff  took  another  juror 
into  a  comer  of  the  conrt  room,  and  conversed 
with  him  for  aome  time,  as  shown  by  affidavit 
of  the  district  clerk.  The  alleged  misconduct 
was  not  denied  or  explained.  Held  ground  for 
setting  aside  a  verdict  for  plaintiff. 

8.  A  vendee  of  property  under  an  absolute 
deed  alleged  by  creditors  of  the  vendor  to  be 
a  mortgage  and  to  be  paid  in  full  cannot  set 
up,  aa  against  the  creditors,  that  it  is  the  ven- 
dors homestead. 

Appeal  from  district  court,  Austin  oounty; 
li.  W.  Moore,  Judge. 

Injuncttob  by  Ignac  Cliemowsky  against 
William  Palm  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.    Beversed. 

James  H.  Sbelbume  and  Searcy  &  Garrett, 
for  appellants.    A.  Cbesley,  for  appellee. 

PLEASANTS,  J.  Tbe  appellee,  claiming 
to  be  the  owner  of  the  property  in  contro- 
versy, on  November  3,  1900,  sued  oat  a  writ 
of  injunction  against  appellant  William  Palm, 
sheriff  of  Austin  county,  and  R.  W.  Thomp- 
son, restraining  them  from  selling  said  prop- 
erty under  an  order  of  sale  issued  out  of  tbe 
district  court  (tf  Runnels  county,  in  a  cer- 
tain suit  wherein  R.  W.  Thompson  was  plain- 
tiff and  Joseph  Metijka  was  defendant  The 
defendants  answered  by  general  denial,  and 
tbe  defendant  R.  W.  Thompson,  by  special 
answer,  set  up  tbat  the  property  in  contro- 
versy belonged  to  Joseph  Metijka;  that  the 
instrument  under  which  app^ee  claimed, 
while  in  form  a  deed,  was  In  truth  and  in 
fact  a  mortgage,  and  given  tor  the  purpose 
of  securing  a  debt  owing  frcnn  Joseph  Metijka 
to  ai^)ellee;  that  said  debt  had  been  fully 
paid  off,  and  that  said  Ignac  Chemows- 
ky  held  tbe  title  to  said  property  in  trust 
for  Joseph  Metijka,  and  that  tbe  same  was 
subject  to  tbe  attachment  lien  <rf  B.  W. 
Thompson  In  bis  suit  against  said  Joseph 
Medjka;  that  the  said  Ignac  Cbernowskl  and 
Joseph  Metijka,  for  the  purpose  of  defraud- 
ing tbe  creditors  of  said  Metijka,  one  of  whom 
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was  the  appellant  R.  W.  Thompson,  had  ccm- 
splred  to  place  the  title  of  said  property  In 
the  name  of  said  Ignac  Chemowsky,  and  to 
keep  It  there  until  the  same  could  be  sold, 
when  the  proceeds  thereof  are  to  be  turned 
over  to  the  said  Joseph  Metljka.  The  case 
was  tried  before  a  Jury,  and  resulted  in  a  ver- 
dict and  judgment  in  favor  of  appellee. 

The  evidence  m  the  case  Is  c<Miflictlng  upon 
the  Issue  as  to  whether  the  deed  to  the  prop- 
erty upon  which  appellee  claimed  title  was 
In  fact  only  a  mortgage  which  had  been  dis- 
charged by  the  payment  of  the  debt  to  secure 
which  It  had  been  executed.  Such  being  the 
state  of  the  evidence,  the  trial  court  Instmct- 
ed  the  jury  as  follows:  "The  deed  is  regular 
In  form,  sufficient  to  convey  the  title  and  to 
constitute  a  sale  of  the  land,  and  unless  the 
defendants  show,  by  proof  positive,  certain, 
and  satisfactory,  that  it  was  the  intention  of 
the  parties  at  the  time  of  the  execution  that 
it  should  be  a  mortgage  security  only  for  the 
debt  from  plaintiff  to  Metljka,  then  you  shall 
find  for  the  plalntlfT."  This  charge  Is  com- 
plained of  by  appellant  In  his  first  assign- 
ment of  error.  While  It  has  been  frequently 
held  by  our  courts  that,  to  authorize  a  find- 
ing by  a  court  or  jury  that  a  deed  absolute 
on  its  face  was  only  intended  to  operate  as 
a  mortgage,  such  Intention  must  be  shown 
by  the  evidence  with  clearness  alid  certainty. 
It  is  now  well  settled  that  It  Is  not  proper 
to  so  Instruct  the  jury.    Prather  v.  WUkens, 

68  Tex.  187,  4  8.  W.  262;   Neyland  v.  Bendy, 

69  Tex.  718,  7  S.  W.  497;  Baylor  v.  Hopf, 
81  Tex.  641,  17  S.  W.  280;  Washington  t. 
Eastham  (Tex.  Civ.  App.)  56  S.  W.  78;  Smith 
V.  Eastham,  Id.  218. 

The  second  and  third  assignments  predi- 
cate error  upon  the  refusal  of  the  court  be- 
low to  grant  a  new  trial  because  of  the  mis- 
conduct of  certain  members  of  the  jury  and 
of  certain  Improper  and  questionable  trans- 
actions between  appellee  and  members  of' the 
Jnry  during  the  trial  of  the  case.  The  mat- 
ters complained  of  by  these  assignments  are 
set  ont  In  the  motion  for  a  new  trial,  iis 
follows:  "Because  of  the  misconduct  of  two 
of  the  jurors  trying  the  said  cause,  in  this: 
That  one  of  the  jurors,  John  Bolton,  permitted 
the  plalntllt  to  approach  him  on  Thursday 
morning,  just  before  the  opening  of  the  court, 
and,  only  a  short  time  before  the  commence- 
ment of  the  argument  of  the  said  cause,  the 
plaintiff  went  alone  In  the  saloon  of  Otto 
Granan  with  the  said  juror,  and  after  treat- 
ing the  said  juror  called  him  back  In  the 
back  yard  of  said  Oranan's  saloon,  where 
they  remained  in  conversation  some  time. 
They  then  returned  to  the 'bar  of  the  said 
saloon,  where  plaintiff  again  set  them  up  to 
the  snid  juror.  That  no  one  was  present  dur- 
ing this  conversation  In  the  back  yard  be- 
hind the  saloon,  and  the  tone  of  the  con- 
versation between  the  plaintiff  and  the  said 
juror  was  not  loud  enough  to  be  heard  by 
any  one  on  the  Inside  of  the  said  saloon  or 
bolldlng.    That    the   aforesaid   conversation 


was  private  between  the  said  plaintiff  and 
juror,  and  that  plaintiff  had  no  motive  In 
treating  said  juror  and  having  said  conversa^ 
tl(m  with  him  other  than  to  influence  him  in 
his  behalf  as  a  juror.  That  Otto  Ueckert, 
one  of  the  jurors  trying  the  said  cause,  per- 
mitted himself  to  be  approached  by  one  of 
the  friends  and  strikers  of  the  plaintiff  in  the 
following  manner,  to  wit:  That  on  Thursday 
after  the  counsel  had  closed  their  argument, 
and  after  the  court  had  read  Its  charge  to 
the  Jury,  and  the  jury,  under  the  Instructions 
of  the  court,  were  permitted  to  go  to  dinner, 
with  farther  Instructions  to  return  Immediate- 
ly abd  procure  the  papers  from  the  clerk, 
and  thai  retire  to  the  Jury  room  to  consldor 
of  their  verdict,  and  before  the  jury  had 
returned  from  dinner,  the  said  Otto  Ueckert 
permitted  one  Adolph  Wallecek  to  approach 
him,  and  with  him  proceeded  to  one  of  the 
farthest  corners  of  the  court  room,  where 
they  engaged  In  earnest  conversation  for  sev- 
eral minutes;  that  the  said  Wallecek  was  to 
the  town  of  BellviUe  during  the  trial  of  the 
said  cause,  acting  as  the  frl^d  and  striker 
of  the  plaintiff;  that  he  had  no  other  busi- 
ness with  the  said  Juror  other  than  to  talk 
to  him  about  the  case,  and  advise  him  to  as- 
sist in  rendering  a  verdict  for  the  plaintiff; 
that  the  said  Wallecek  was  not  a  wltoess  In 
the  said  cause,  and  had  no  other  business 
In  the  town  of  BellvlUe,  where  he  does  not 
reside,  other  than  to  work  In  the  interest  of 
plaintiff."  Thlajnotlon  was  sworn  to  by  the 
appellant,  and  in  support  of  the  allegations 
therein  the  following  afildavlts  were  filed  by 
him  in  the  court  below: 

"The  State  of  Texas,  County  of  Austin. 
Before  the  undersigned  authority  on  this  day 
personally  appeared  Ous  Sanders,  who,  after 
being  by  me  duly  sworn  on  his  oath,  says 
that  he  Is  the  saloon  keeper  and  bartender 
for  Otto  Granan  In  the  town  of  Bellvllle,  In 
said  county;  that  on  Thursday  morning,  June 
20,  1001,  about  8  o'clock,  or  shortly  before 
8  o'clock,  and  only  a  short  time  before  the 
opening  of  the  district  court,  In  which  court 
the  case  of  Ignac  Chernowsky  vs.  Wm.  Palm 
et  al.  was  on  trial,  Ignac  Chemowsky  and 
John  Bolton  walked  into  the  saloon,  Ignac 
Chemowsky  called  for  the  drinks,  and  he 
and  John  Bolton  took  a  drink  together,  after 
which  they  went  out  with  each  other  In  the 
back  yard  behind  the  saloon;  after  remain- 
ing some  time,  they  returned  through  the 
back  door  Into  the  saloon,  when  Ig^ac  Cher- 
nowsky again  set  them  up,  one  of  them  each 
time  taking  Hostetter's  Bitters  and  the  other 
whisky;  there  was  no  one  In  the  back  yard 
at  the  time  they  reached  it,  and  their  conver- 
sation was  not  loud  enough  to  be  heard  by 
.niiy  one  on  the  Inside.  U.  J.  Sanders.  Sworn 
to  and  subscribed  before  me  this  the  22d  day 
of  June,  1901.  [SeaL]  W.  T.  Manning,  No- 
tary PubUc." 

"The  State  of  Texas,  County  of  Austin. 
Before  me,  the  undersigned  authority,  on 
this  day  personally  appeared  E.  C.  Ogg,  who. 
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after  being  by  me  duly  swom  on  oatta,  saya 
tbat  he  iB  tbe  district  clerk  of  Austin  county; 
that  (m  Thursday  last,  after  returning  to  the 
court  house  from  dinner,  and  after  the  court 
bad  instructed  the  Jury  in  the  case  of  Ignac 
Chemotraky  ts.  Wm.  Palm  et  aL,  and  bad 
directed  them  to  return  as  soon  as  they  had 
their  dlBner,  and  apply  to  him  for  the  papers 
in  the  case,  and  that  before  all  the  Jury  had 
retomed  from  dinner,  he  saw  one  Adolph 
WaDecek  lying  on  one  of  the  benches  in  the 
court  house  room.  Afterwards  Otto  Ueckert, 
who  was  one  of  the  Jurors  trying  the  said 
cause,  came  Into  the  court  room  from  the 
Jury  room,  and  immediately  upon  bis  enter- 
ing the  court  room  the  said  Otto  Ueckert  and 
the  said  Wallecek  together  went  to  the  far 
comer  of  the  court  room,  out  of  the  bearing 
of  those  around  and  near  the  judge's  stand, 
and  out  of  bearing  of  any  one  In  the  court 
room  at  that  time,  where  they  remained  con- 
rerslng  together  for  four  or  fire  minutes. 
Affiant  farther  says  that  be  has  reason  to 
believe  and  does  believe  that  the  said  Wal- 
lecek was  and  la  the  friend  of  plaintiff,  and 
that  he  had  been  in  the  town  of  Bellville 
all  during  the  trial  of  the  said  cause.  E.  0. 
Ogg.  Sworn  to  and  subscribed  before  me 
this  22d  day  of  June,  1901.  [Seal]  W.  B. 
Manning,  Notary  Public." 

Neither  the  appellee  nor  either  of  the  above- 
named  jurors  filed  any  controverting  affl- 
davits  or  made  any  denial  of  the  allegation 
of  the  motion.  Appellee's  attorney.  In  an- 
swer to  fbe  motion,  filed  an  affidavit  reciting. 
In  substance,  that  the  trial  of  the  case  lasted 
for  aeveral  days,  and  tbat  upon  each  adjourn- 
ment of  the  court  during  the  trial  the  jury 
were  allowed  to  separate  by  consent  of  coun- 
sel for  both  parties,  and  were  each  time  In- 
structed by  the  court  not  to  talk  about  the 
case  themsdves,  nor  to  permit  any  one  to 
talk  to  them  concerning  same.  We  think 
the  conduct  of  appellee  and  the  Juror  Bolton 
was  so  flagrant  a  violation  of  the  rules  of 
propriety  as  to  have  justified  the  trial  court, 
even  with  the  fullest  explanation  on  tbis, 
and  the  most  positive  assurance  that  tbey 
bad  not  violated  the  instruction  of  the  court 
In  regard  to  conversing  about  the  case,  in 
setting  aside  the  verdict  of  the  jury,  and 
granting  a  new  trial  of  the  case,  and,  in  the 
absence  of  sucb  explanation  and  denial,  it 
was  not  only  the  right,  but  the  duty,  of  the 
court  to  have  set  the  verdict  aside.  While 
these  affidavits  do  not  show  conclusivdy  that 
the  conversations  referred  to  were  concern- 
ing the  case  on  trial,  the  suspicions  circum- 
stances under  which  they  were  had,  coupled 
wltb  tbe  fact  tbat  there  was  no  denial  by 
any  of  the  parties  concerned  of  the  direct 
cbaige  made  In  the  motion  that  such  convert 
satlons  were  about  the  case,  and  that  the 
motive  and  object  of  appellee  and  bis  friend 
in  conversing  with  tbe  jurors  In  regard  to  the 
case  was  to  Improperly  influence  the  verdict, 
tolly  jnstlfleB  the  conclusion  that  the  man- 
date of  the  law  and  the  Instruction  of  tbe 


coiul:  on  tbis  subject  has  been  violated.  In 
tbe  nature  of  things,  It  would  rarely  happen 
tbat  direct  evidence,  -  showing  a  violation  by 
a  jury  or  a  party  to  tbe  suit  of  tbe  Instruc- 
tions of  tbe  court  In  regard  to  conversing 
about  a  case  on  trial,  could  be  obtainable  by 
tbe  party  alleging  such  improper  conduct, 
and  in  most  cases  cb'cumBtantlal  evidence 
must  be  relied  upon  to  support  such  charge. 
As  before  stated,  we  think  the  circumstances 
shown  by  tbis  record  are  sufficient  to  sustain 
tbe  charge.  We  believe  no  authority  can 
be  found  which  questions  the  right  of  tbe 
court  In  suoh  case  to  set  tbe  verdict  of  tbe 
jury  aside,  or  which  holds  that  It  Is  not  the 
duty  of  the  courts  to  emphasize  their  con- 
demnation of  such  practice  by  refusing  to 
sanction  a  verdict  obtained  under  such  dr- 
cnmstances.  Railroad  Co.  v.  Schroeder  (Tex. 
Civ.  App.)  2B  S.  W.  806;  Marshall  v.  Watson 
(Tex.  Civ.  App.)  40  S.  W.  862;  Railway  Co. 
T.  Matthews,  66  S.  W.  688,  4  Tex.  Ct  Rep. 
162,  and  cases  thero  cited. 

In  view  of  another  trial,  we  will  not  con- 
sider tbe  assignment  which  challenges  the 
verdict  as  being  unsupported  by  tbe  evidence. 

There  is  no  merit  In  appellee's  contention 
that  m  no  event  could  appellants  recover  in 
this  case,  because  the  property  in  question 
was  shown  by  the  facts  to  be  the  homestead 
of  Metljka.  Conceding  for  the  sake  of  argu- 
ment that  such  is  the  state  of  the  evidence, 
appellee  is  in  no  position  to  assert  the  home- 
stead rights  of  Metljka  and  wife  against  the 
daim  of  appellant  Thompson.  It  Is  no  con- 
cern of  his,  and  only  the  parties  in  whom 
such  right  (if  any)  exists  can  be  heard  to 
assert  same  in  this  suit.  We  are  of  opinion 
tbat  the  judgment  of  tbe  court  below  should 
be  reversed,  and  the  cause  remanded;  and 
It  Is  BO  ordered. 

Bev«;8ed  and  remanded. 


WALKBR  et  al.  v.  MBARS. 

(Court  of   Civil   Appeals  of  Texas.     Feb.   8, 

1902.) 

JCSnCBS    OF  THB   PBACB— PARTIAIj    BBTTINO 
ASIDE  OF  JUDQMBNT— APPKAL. 

In  an  action  on  a  note,  on  a  trial  before  a 
justice,  a  verdict  was  rendered  for  plaintiff  for 
the  amount  of  his  note,  and  for  defendant  for 
a  certain  sum  ou  his  reconvention;  and  the 
justice  rendered  judgment  accordingly,  but  aft- 
erwards granted  plaintiff's  motion  to  set  aside 
the  Judgment  against  him.  Held,  that  the  jus- 
tice could  not  set  aside  a  part  only  of  the 
judgment,  and  his  attempt  to  do  so  operated 
to  set  the  entire  judgment  aside,  ao  that  there 
was  no  final  judgment  to  support  an  appeal. 

Appeal  from  Scurry  county  court;  W.  U. 
Uarrey,  Judge. 

Action  by  Walter  Walker  and  others 
against  O.  W.  Meats.  From  a  judgment  in 
favor  of  defendant,  plaintifCs  appeaL  Dis- 
missed. 

A.  M.  Craig,  O.  C.  Higgins,  and  Theodore 
Mack,  for  appellants.  Edgar  W.  Bounds  and 
Homan  *  Homan,  tat  appellee. 
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HUNTER,  3.  This  suit  wtta  commenced 
In  the  justice  court  The  plaintiff  Walter 
Walker  sued  defendant,  O.  W.  Mears,  on  a 
note  for  $92.80,  and  10  per  cent  thereon  for 
attorney's  fees,  as  stipulated  in  the  note  as 
Bued  on.  He  also  sued  out  an  attachment  and 
caused  it  to  be  levied  on  12  head  of  horses 
belonging  to  defendant  The  attachment  was 
quashed,  and  tlte  defendant  reconvened, 
claiming  damages  against  the  plaintiff  and 
his  two  sureties  on  attachment  bond  in  the 
sum  of  $197  for  wnmgfully  suing  out  the 
writ  On  the  trial  in  the  Justice  court  the 
jury  found  a  verdict  for  plalatlff  for  the 
amount  of  his  debt  as  claimed,  and  &i  favor 
of  d^endant  against  plaintiff  and  his  said 
sureties  for  flOO  damages  for  wrongfully  su- 
ing out  tiie  attachment  and  the  justice  en- 
tered judgment  accordingly.  Upon  motion  for 
new  trial  made  by  Walker,  the  justice  set 
aside  the  judgment  for  damages  against  him 
and  the  sureties  on  his  attachment  bond,  but 
did  not  dismiss  the  defendant's  counterclaim 
for  damages.  Thereupon  the  defendant  mov- 
ed to  .set  aside  the  judgment  rendered  In 
favor  of  the  plalntifl  on  the  note,  which  his 
honor  refused  to  do;  and  defendant  Hears 
gave  notice  ot  appeal  to  the  county  court 
and  filed  his  appeal  bond,  making  it  payable 
to  Walter  Walker,  but  not  to  the  sureties  on 
this  attachment  IxmA.  The  appeal  bond  and 
original  pap«3  were  sent  up  and  filed  in  the 
county  court,  and  upon  motion  of  api>eUee 
Walker  the  appeal  bond  was  quashed  and  the 
appeal  dismissed  upon  the  ground  that  the 
bond  was  not  payable  to  the  sureties,  bat 
only  to  Walker.  This  occurred  more  than 
10  days  after  judgment  was  rendered  in  the 
justice  court  Thereupon  appellant  Mears 
moved  to  reinstate  his  case  on  the  county 
court  docket,  tendering  a  bond  curing  the 
defect  complained  of,  which  motion  the  coun- 
ty court  allowed,  and  the  cause  was  rein- 
stated and  tried  by  a  jury,  who  found  a  ver- 
dict for  Walker  for  the  principal  of  his  note, 
and  for  Mears  In  the  sum  of  $113  actual 
damages,  and  $84  as  exemplary  damages,  up- 
on which  judgment  was  duly  entered  by  the 
court,  and  from  which  judgment  this  ap- 
peal  Is  taken  by  Walker. 

Tt  is  complained  that  the  county  court  err- 
ed in  reinstating  the  case  and  allowing  tbe 
substituted  appeal  bond  to  be  filed,  which 
would  seem  to  be  correct  if  the  county  court 
had  acquired  jurisdiction.  After  the  expira- 
tion of  10  days  from  the  date  of  the  judg- 
ment in  tbe  justice  court,  the  county  court 
has  no  power  to  permit  a  good  bond  to  be 
filed  in  lieu  of  a  defective  one,  where  the 
old  bond  Is  defective  in  substance.  Snow  v. 
Enstham  (Tex.  Civ.  App.)  46  6.  W.  SOfi; 
Landa  v.  Heermann,  86  Tex.  8,  19  S.  W. 
885;  Houston  &  T.  O.  R.  Co.  v.  Red  Cron 
Stock  Farm  (Tex.  Oiv.  App.)  48  S.  W.  795. 

But  the  fatal  objection  to  the  judgment  for 
the  county  court  is  fundamental,  affecting  tbe 
jurisdiction  of  that  court,  and  that  Is  that 
no  final  judgment  bad  beoi  rendered  in  the 


Justice's  court  When  the  justice  set  aside 
tbe  judgment  rendered  on  the  counterclaim 
for  damages  against  the  plaintiff,  be  should 
have  set  aside  the  entire  jndgmmt  In  the 
case;  but  whether  be  did  »  not  that  was 
the  legal  effect  of  his  order,  and  the  parties 
should  have  gone  to  trial  the  second  time 
as  If  no  judgmmt  had  been  rendered  in  the 
case  for  either  party.  Parker  v.  Stephens 
(Tex.  Civ.  App.)  48  8.  W.  878,  and  authori- 
ties there  dted.  There  can  be  bat  one  final 
judgment  In  this  case,  and  that  must  setUe 
all  tbe  issues  betweoi  tbe  parties  raised  by 
the  pleadings.  What  is  found  by  the  ver- 
dict toe  one  party  should  be  set  off  against 
the  amount  found  for  the  other,  and  Judg- 
ment rendered  for  the  balance  In  favor  uf 
the  party  entitied  thereto. 

Because  the  appeal  was  taken  before  final 
Judgmebt  was  rendered  therein,  the  judg- 
ment of  the  county  court  is  reversed,  and 
here  rendwed,  dismissing  the  Em>peal  from 
the  justice's  court  to  the  county  court  Re- 
versed and  rendered. 


LUMSDEN  et  al.  v.  CHICAGO,  B.  L  &  T. 

BY.  00.1 

(Court  ot  Civil  Appeals  of  Texas.     Feb.    1, 

1902.) 

RAILROADS  —  NBaUOSNCB  —  PBRSONALi  INJU- 
RIES—ACCIDENT TO  PERSON  ON  TRACK— 
CONTRIBDTORT  NBOLIOKNCB-INSTHUCTION3 
—  AROUHENTATIVBNB88  -  BRRONBOUS  BM- 
PHASIS  OF  DBFBNSB. 

1.  In  an  action  against  a  railroad  company 
for  negll^ntiy  cansTug  the  death  of  a  person 
crossing  its  switch  tracks,  where  it  was  claim- 
ed that  plaintiff's  Intestate  was  guilty  of  con- 
tribntory  negligence  in  not  going  between  the 
tracks  until  he  reached  a  pnolic  highway,  and 
then  around  to  liia  destination,  so  as  to  dr- 
cnmnavigate  the  switch  yards,  'instead  of 
crossing  the  tracks,  an  instrnction  that  if  the 
jniy  find  that  plaintiffs  intestate  could  have 

fone  from  the  point  where  he  started  to  his 
estiuation  by  going  between  the  switch  tracks 
until  he  reached  the  highway,  and  that  an  or- 
dinarily prudent  person  would  have  so  gone, 
and  that  if  he  had  so  gone  he  would  not  nave 
been  killed,  it  was  their  dnty  to  find  for  tbe 
defendant  was  objectionable  because  argn- 
mentative. 

2.  In  an  action  for  tbe  death  of  a  person 
crossing  railroad  tracks,  defendant  claimed 
that  deceased  was  contribntoriiy  negligent  in 
tailing  to  look  and  listen  and  in  other  respects. 
The  court  instructed  generally  that  it  deceas- 
ed failed  to  look  and  listen  before  going  on 
the  track,  and  such  failnre  was  negligence,  and 
it  he  had  so  looked  and  listened  he  could  have 
discovered  the  danger,  they  should  find  for 
defendant  and  that  if  deceased  attempted  to 
cross  in  front  of  the  cars,  and  the  jury  be- 
lieved that  in  attempting  to  cross  he  was 
guilty  of  negligence,  they  should  find  for  de- 
fendant. EeUi,  that  further  instructions,  given 
at  defendant's  request  substantially  repeating 
the  general  charge  and  reiterating  the  conse- 
nnenoes  of  deceased's  failure  to  look  and 
listen,  rendered  the  whole  set  of  instructions 
erroneous,  as  unduly  emphasizing  a  particular 
defense. 

Appeal  from  district  court,  Wise  coimty; 
J.  W.  Patterson,  Judge. 

>  Rehearing  denied  Marcli  U,  ISOt 
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Action  by  B.  E.  Lnmsden  and  otbers 
against  the  Ohlcago,  Bock  l8]and  &  Texas 
Bailway  Company.  From  a  Judgment  In  fa- 
vor of  defendant,  plaintiffs  appeaL  Be- 
Tersed. 

R.  E.  OaraweU  and  O.  K.  Bell,  for  appel- 
lants.   T.  J.  McMorray,  for  appellee. 

OONNKR,  O.  J.  Tbls  Is  an  appeal  from 
a  Judgment  In  appellee's  favor  by  B.  E. 
I.nmsden  and  Debre  Lnmsden,  surviving  wUe 
and  minor  cblld,  respectivdy,  of  John  W. 
Lnmsden,  who  was  run  over  and  killed  by 
cars  of  the  appellee  company  tn  Its  yards  at 
Bridgport,  Wise  connty,  Tex.,  <m  the  night 
of  November  2L  1806.  It  was  charged  that 
the  deceased  was  In  the  employment  of  the 
appellee  company  as  a  member  of  a  bridge 
gang;  that  he  had  been  directed  to  go  to  the 
town  of  Jacksboro,  and  that,  while  going 
from  the  boarding  car  of  the  bridge  gang 
across  the  railway  yard  and  tracks  at  Bridg- 
port to  take  passage  npon  one  of  appellee's 
trains  destined  for  Jacksboro,  he  was,  with* 
ont  fault  or  negligence  on  his  port,  negli- 
gently run  down  and  killed  by  some  heavily 
laden  cars  that  had  been  "kicked"  along  and 
down  a  switch  track  across  which  deceased 
was  going  when  run  over.  It  was  alleged 
that  the  night  was  very  dark;  that  no  brake- 
man  or  light  was  stationed  on  the  end  of  the 
approaching  car;  that  no  light  was  on  the 
depot  platform  near  which  the  accident  oc- 
cnrred;  and  that  said  cars  approached  witlk- 
ont  noise,  without  warning,  and  very  rapidly. 
The  defense,  so  far  as  necessary  to  here 
state,  was  a  gen««I  denial  and  contributory 
negligence  on  the  port  of  John  W.  Lnmsden 
in  attempting  to  cross  the  track  npon  which 
he  was  killed  at  the  time  and  In  the  manner 
be  did  without  stopping,  looking,  and  listen- 
ing, and  in  attempting  to  cross  the  track  rath- 
er than  go  In  another  and  safer  way.  The  er- 
rors assigned  are  to  the  action  of  the  conrt  In 
giving  cotain  special  Instmctlona  requested 
by  aiHiellee,  and  In  refusing,  others  requested 
by  appellants.  To  illustrate  the  force  of  appel- 
lants' objections  and  the  conclusion  to  which 
we  have  come  It  will  be  necessary  to  set  out 
the  instructions  involved,  and  to  state  that 
the  evidence  of  the  contending  parties  In 
many  matoial  particulars  was  as  distinctly 
conflicting  as  evidence  could  well  be.  "nie 
evidence  in  behalf  of  appellants  tended  to 
support  the  material  allegations  of  their  pe- 
tition, and  to  show  that  deceased  was  In  the 
exercise  of  ordinary  care  at  the  time  he  was 
killed,  while  app^ee's  evidence  tended  to 
show  tiiat  the  night  was  light  Instead  of 
dark;  that  the  brakeman  with  a  light  was 
upon  the  forward  car  Instead  of  some  four 
or  five  cars  back;  that  the  cars  approached 
slowly  instead  of  rapidly;  that  the  cars, 
brakeman,  and  light  could  have  been  plainly 
heard  and  seen  had  the  deceased  made  the 
■lightest  ettatt  to  stop,  look,  or  listen;  that 
there  was  another  and  safe  way  in  which  de- 
ceased conid  have  gone,  and  that  notwith- 


standing this  deceased  delibentely  walked 
ont  upon  said  track,  stopped,  and  there  re- 
mained until  run  over.  The  court's  general 
charge  gave  proper  definitions  of  negligence 
and  ordinary  care;  instructed  the  Jury  that 
It  was  the  duty  of  appellee's  servants  operat- 
ing the  train  to  exercise  such  care  to  avoid 
Injury  to  persons  who  might  be  In  its  yards 
or  crossing  Its  tracks;  that  It  was  also  the 
duty  of  deceased  to  exercise  ordinary  care  to 
avoid  injury  to  himself,  and,  among  other 
things,  gave  the  following  paragraphs  on  con- 
tributory negligence:  "(5)  If  yon  believe 
from  a  preponderance  of  the  evidence  herein 
that  the  said  J(rim  W.  Lnmsden,  before  going 
upon  the  track  of  the  defendant,  failed  to 
look  and  listen  for  cars  on  said  track,  aiid  if 
yon  believe  that  such  failure  to  look  and 
listen  for  cars  was  negligence  as  hereinbefore 
defined,  and  if  you  believe  the  said  Lumsden, 
by  so  looking  and  listening,  could  have  dis- 
covered bis  danger,  you  will  find  for  the  de- 
fendant" "(10)  If  yon  believe  that  J.  W. 
Lumsden  attempted  to  cross  the  defendantfs 
track  In  front  of  the  cars,  and  if  yon  believe 
he  was  while  attempting  so  to  do  killed,  and 
if  you  believe  from  the  evidence  that  in  so 
attempting  to  cross  the  track  the  said  Lums- 
den was  guilty  of  negligence  as  the  same  is 
hereinbefore  defined,  yon  will  find  for  the 
defendant"  It  was  nnder  such  circumstan- 
ces that  the  court  gave,  at  appellee's  request 
the  following  special  instructions,  to  which 
error  has  been  assigned:  "No.  6.  You  are 
instructed  that  If  you  believe  from  the  tes- 
timony that  J.  W.  Lnmsden  could  have  seen  - 
the  car  or  cars  which  killed  him  if  he  had 
stopped  or  looked  or  listened  befcM^  he  went 
upon  the  track,  and  If  you  believe  that  an 
ordinarily  prudent  person  situated  as  he  was 
would  have  stopped  or  looked  or  listened, 
and  you  further  believe  that  his  falluro  to 
stop  or  look  or  listen  was  the  cause  of  his 
being  run  over  and  killed,  yon  will  return  a 
verdict  In  favor  of  defendant  railway  com- 
pany." "No.  8.  You  are  instructed  that 
even  If  yon  find  from  the  testimony  that  the 
defendant  was  gailty  of  negligence  which 
caused  or  contrlbnted  to  the  death  of  said 
J.  W.  Lnmsden,  and  also  find  that  said  J. 
W.  Lumsden  was  himself  guilty  of  contrlbn- 
tory  negligence,  which  proximately  contribut- 
ed to  bring  about  said  occurrence,  it  will  be 
your  duty  to  find  a  verdict  for  the  defendant 
railway  company.  No.  9.  You  are  instructed 
that  If  you  find  from  the  evidence  that  said 
J.  W.  Lnmsden  could  have  gone  from  the 
boarding  car  from  which  he  started  to  Its 
passenger  train  or  passenger  station  by  going 
due  north  In  between  its  switch  tracks  until 
be  reached  the  public  highway,  and  that  an 
ordinarily  prudent  person  would  have  so 
gone,  and  that  If  be  had  so  gone  he  would 
not  have  lost  his  life,  it  will  be  your  duty  to 
find  for  the  defendant  rafiway  company." 
"No.  11.  You  are  instructed  that  It  is  the 
duty  of  one  while  passing  through  the  yards 
of  a  railway  company  and  over  Its  tracks  to 
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use  that  degree  of  care  and  caution  that  an 
ordinarily  prudent  person  under  the  same  cir- 
cumstances would  use,  and  If  you  believe 
that  an  ordinarily  prudent  person  would  not 
have  gone  or  attempted  to  go  across  the 
yards,  switches,  and  tracks  of  the  defendant 
at  the  time  and  in  tbe  manner  said  J.  W. 
Lumsden  did,  and  belleTe  that  his  going 
across  said  tracks  at  the  time  and  in  the 
manner  he  did  was  the  cause  of  his  death, 
then  you  will  find  for  the  defendant  railway 
■company." 

It  Is  often  a  matter  of  diflSculty  to  dis- 
criminate betwe«i  charges  falling  within  the 
rule  announced  in  the  case  of  Railway  Co. 
T.  McGIamory,  89  Tex.  635,  36  S.  W.  1068, 
reaffirmed  In  Railway  Ck).  v.  Rogws,  91  Tex. 
62,  40  S.  W.  956,  and  charges  that  are  ob- 
jectionable as  tending  to  give  undue  prom- 
inence to  a  particnlar  defense  sharply  con- 
tested in  the  evidence.  But  we  think  a  care- 
ful consideration  of  the  special  charges  above 
Bet  out  will  render  It  apparent  that  the  court, 
nniet  the  circumstances,  erred  to  the  prej- 
udice of  appellants  as  assigned  in  giving 
them.  The  fifth  si>cclal  instruction  was  sut>- 
«tantiaUy  but  a  repetition  of  that  given  in 
the  fifth  paragraph  of  the  court's  general 
charge.  Special  charges  Nos.  8  and  11  are 
substantially  embraced  in  the  tenth  clause  of 
that  already  given  by  the  court,  while  special 
charge  No.  9  was  argumentative,  and  the 
whole,  when  considered  together,  unduly  em- 
phasized the  pivotal  issue  in  the  case.  Ohis- 
um  V.  Chesnutt  (Tex.  Civ.  App.)  36  S.  W.  760, 
and  that  line  of  cases.  It  is  mainly  insisted, 
in  answer  to  this  view,  that  the  undisputed 
evidence  establishes  contributory  negligence 
on  the  part  of  John  W.  Lumsden;  but,  hav- 
ing been  unable  to  concur  in  this  construc- 
tion of  the  testimony,  the  Judgment  will  be 
reversed,  and  the  cause  remanded  for  the 
error  indicated. 


WIIXIAMS  V.  BRADLBT  et  al.' 

(Court  of  OIvll  Appeals  of   Texas.     Feb.  6, 

1902.) 

HUSBAND  AND  WIPE— WIPE'S  POWEai  OP  AT- 
TORNEY—DEED— LIMITATIONS— POS- 
SESSION—LIMITS. 

1.  Where  a  married  womau  executes  a  pow- 
er of  attorney  to  her  husband  to  couvey  her 
land,  and  he  sells  and  executes  a  deed  of  such 
land  under  such  power  in  1872,  and  dies  in 
1SS9,  and  she  does  not  commence  an  action  to 
recover  the  land  until  more  than  four  years 
After  the  act  of  18S5,  which  removed  the  ex- 
ception which  preveuted  limitations  from  run- 
ning against  married  women,  her  action  is 
barred  by  the  10-year  statute  of  limitations, 
as  against  such  purchaser  and  liis  grantees, 
who  have  had  continual  possession  since  1872. 

2.  Where  plaintilT's  husband,  acting  under  a 
power  of  attorney  from  her,  sold  and  executed 
a  deed  of  her  laud,  the  deed,  though  void  as  a 
conveyance  as  against  her,  is  sufficient  to  de- 
fine the  limits  of  the  possession  entered  into 
by  the  purchaser  thereunder,  who  claims  by 
adverse  possession. 

Appeal  from  district  court,  Milam  county; 
3.  O.  Scott.  Judge. 


Action  by  Mattle  B.  Williams  against  N. 
S.  Bradley  and  others.  From  a  Judgment 
for  defendants,  plaintifT  appeals.     AfiBrmed. 

Hefley,  McBrlde  &  Watson,  for  appellant 
Henderson,  Streetman  &  Freeman,  for  ap- 
pellees. 

FISHER,  C.  jr.  This  is  an  action  of  tres- 
pass to  try  title  by  appellant  against  ap- 
pellees. Judgment  below  was  in  favor  of  the 
defendants.  Plaintiff  claimed  title  to  part 
of  the  land  by  virtue  of  a  Judgment  In  her 
favor  and  her  deceased  husband's,  Henry 
Williams',  rendered  in  September,  1872,  and 
part  by  Inheritance.  In  October,  1872,  she 
executed  and  acknowledged  a  power  of  at- 
torney to  her  husband,  authwizing  him  to 
sell  the  lands  In  controversy.  On  tbe  15th 
of  November,  1872,  her  deceased  husband. 
Henry  WilliamB,  by  deed  In  his  own  behalf, 
and  as  attwney  in  fact  for  his  wife,  convey- 
ed the  lands  In  controversy  to  C.  R.  Smith, 
who  paid  him  the  purchase  price  therefor. 
It  Is  admitted  by  agreement  found  in  the 
record  that  C.  R.  Smith  and  Neeley  O.  Smith 
had  continuous  possession  of  the  land  In  con- 
troversy from  1872  up  to  the  dates  of  the 
several  sales  under  which  the  other  appel- 
lees bold,  as  shown  by  the  deeds  stated  In 
the  record.  And  it  is  also  admitted  that  all 
the  defendants  except  J.  F.  Wingo  and  J. 
P.  Nelson  had  adverse  possession  of  the  dif- 
ferent tracts  of  land  conveyed  to  them  for 
more  than  10  years  prior  to  the  filing  of 
this  suit,  which  was  on  the  12th  day  of  No- 
vember, 1899,  and  that  their  possession  ran 
concurrently  with  their  deeds  Introdnced  In 
evidence.  September  29,  1891,  Smith  sold 
to  the  defendant  Wlngo  the  63-acre  tract 
claimed  by  him.  Henry  Williams,  the  deceas- 
ed husband  of  the  plaintiff,  died  September 
17,  1887.  The  trial  court  held  that  the  plaln- 
tlfTs  cause  of  action  was  barred  b7  the  10- 
ycar  statute  of  limitation;  and  we  find  that 
the  facts  in  the  record,  together  with  the 
agreement  as  stated.  Justified  the  court  In 
this  conclusion.  Such  being  the  case.  It  Is 
not  necessary  that  we  should  make  any  find- 
ings as  to  other  facts  indicated  by  the  evi- 
dence found  in  the  record. 

The  deed  of  Williams  to  Smith,  describing 
the  boundaries  of  the  land  conveyed,  al- 
though of  no  effect  as  against  the  plaintiff 
In  devesting  her  of  title,  was  sufficient  as 
a  memorandum  of  title  to  authorize  the  de- 
fendants to  hold  to  the  boundaries  describ- 
ed in  the  deed  under  the  10-year  statute  of 
limitation.  Wofford  v.  McKenna,  23  Tex.  36. 
76  Am.  Dec.  53.  In  support  of  the  ruling  of 
the  court  below  In  applying  the  10-year  stat- 
ute of  limitation,  the  appellees  submit  this 
proposition:  "The  act  of  1895  which  remov- 
ed the  exertion  which  prevented  limita- 
tion from  running  against  married  women 
contains  no  reservation  in  favor  of  a  woman 
who  was  not  then  married,  and  the  effect  of 
said  amendment  as  to  women  who  were  not 
married  at  that  time  was  the  same  as  if 


*  Writ  ot  error  denied  by  suprame  court  April  U,  uoi. 
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no  law  dver  existed  exempting  them  from  the 
operation  of  the  statntea  of  limitation;  and, 
where  a  canse  of  action  bad  accrued  a  auffl- 
dent  length  of  time  before  aald  act  was 
passed  to  be  barred  by  the  atatntes  of  lim- 
itation, the  effect  of  said  amendment  waa 
to  apply  the  bar  of  the  statntea  to  said  caose 
of  action,  notwithstanding  plaintiff  might 
have  been  during  a  part  of  said  time  a  mar- 
ried woman.  The  am^idment,  however,  will 
be  construed  as  if  it  contained  a  proviso 
that  anch  persons  should  have  a  reasonable 
time  after  the  enactment  of  the  amendment 
within  which  to  prosecute  such  causes  of 
action  as  would  be  barred  by  the  literal 
terms  of  the  act  What  is  such  reasonable 
time  is  «  question  for  the  courts  to  de- 
termine; and  where  a  cause  of  action  had 
accrued  In  1872,  and  the  plaintiff  had  be- 
come a  feme  sole  in  1888,  and  limitation 
had  actually  run  under  the  former  law  for 
nearly  six  years  primr  to  the  amendment 
above  mentioned,  and  plaintiff  waited  after 
the  enactment  of  said  amendment  more  than 
four  years  before  bringing  suit,  the  cause 
of  action  having  accrued  twenty-seven  years 
before  the  suit  was  brought  the  coiurt  was 
correct  in  holding  that  plaintiff  had  waited 
an  unreasonable  time  before  bringing  suit 
and  for  said  reason  was  barred  by  the  ten- 
year  statute  of  limitation."  We  think  the 
proposition  stated  embodies  the  law  applica- 
ble to  this  question.  The  case  of  Boon  r. 
Chamberlain,  82  Tex.  480,  18  S.  W.  665,  by 
analogy,  supports  this  conclusion.  The  cause 
of  action  accrued  to  the  plaintiff  when  the 
defendant  Smith  took  possession  of  all  of 
the  land  in  1872.  The  effect  of  the  act  of 
1886  imttlng  In  operation  the  statute  of  lim- 
itation as  to  married'  women,  as  to  causes 
of  action  that  had  prior  to  thAt  time  accru- 
ed, placed  them  in  the  same  position  as  if 
tbey  were  never  excepted  from  the  opera- 
tion of  the  statute,  with  the  exception  that 
tbey  would  have  a  reasonable  time  after 
passage  of  the  law  In  which  to  bring  their 
suit  There  is  nothing  in  the  record  account- 
ing for  the  long  delay  of  the  plaintiff  in  in- 
stitnting  this  suit,  and  the  only  conclusion 
that  can  be  drawn  from  the  facts  is  that  her 
delay  in  this  respect  was  unreasonable. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed.    Affirmed. 

Opinion  on  Rehearing.    (March  19, 1902.) 

Tbe  defendant  asks  us  to  correct  our  find- 
ings of  fact  in  the  following  particulars: 
That  tbe  suit  was  filed  September  12,  1899, 
Instead  of  November  12,  1899.  Instead  of 
the  statement  as  contained  in  the  original 
opinion,  that  0.  B.  Smith  on  September  29, 
1891,  sold  to  Wingo  the  53-acre  tract  of  land, 
we  now  find  that  Neeley  O.  Smith,  tbe  wife 
of  C.  B.  Smith,  on  that  date  conveyed  the 
tract  to  P<^  and  Brwln,  who  afterwarda 
sold  to  Winga  The  original  opinion  correct- 
ly states  the  day  and  year  of  the  death  of 
Heniy  Williams.    The  judgment  of  Septem- 


ber 18,  1872,  seems  to  be  in  favor  of  Henry 
WilUams,  as  well  as  in  favor  of  Mattie  Wil- 
liams, his  wife.  ' 

We  make  these  corrections  in  our  findings 
as  requested,  not  on  the  ground  that  we 
think  they  are  material  or  will  affect  the 
disposition  of  the  case^  but  simply  to  cor- 
rect the  error  we  committed  in  the  findings 
complained  of.  We  still  adhere  to  the  rul- 
ings made  upon  the  main  branch  of  the 
case,  as  stated  In  our  original  opinion,  and 
overrule  the  motion  for  rehearing. 

Motion  overruled. 


MISSOURI,  K.  &  T.  RT.  CO.  OF  TEXAS  v. 
HAY. 

(Court  Of  Civil  Appeals  of  Texas.     Feb.  22, 
1902.) 

INJURY     TO     PA88BNGBR— NEOLIOBNCB-CON- 
TRIBUTORT  NBaUQBNCE-INSTRUCTIONS. 

1.  In  an  action  tor  injuries  to  a  passenger, 
an  Instructiou  authorizing  recovery  If  defend- 
ant was  negligent  in  movinE  a  car  or  in  having 
an  Improperly  constructedf  platform,  if  the 
plaintiff's  injury  was  caused  by  such  move- 
ment or  tlie  defective  platform,  is  erroneous 
because  authorizing  recovery  if  defendant  was 
negligeut  in  moving  the  car,  and  plaintiff  was 
injured  by  the  defective  platform. 

2.  An  InstructioD  to  find  for  defendant  if 
plaintiff,  in  alighting;  from  the  car,  jumped 
from  the  side  door,  instead  of  leaving  by  the 
steps,  if  this  was  negligence,  does  not  prop- 
erly submit  tbe  real  questions,— whether  a  pru- 
dent man  would  have  remaiued  in  the  car,  or, 
if  not,  would  have  left  It  at  the  time,  place, 
and   manner  plaintiff  did. 

Appeal  from  district  court,  Grayson  coun- 
ty;   Rice  Mazey,  Judge. 

Action  by  A.  D.  Hay  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

T.  a  Miller  and  Head  &  DiUard,  for  ap- 
pellant   Randell  &  Wood,  for  appellee. 

TEMPLSTON,  J.  The  appellee  was  em- 
ployed In  the  railway  mall  service  of  the 
United  States,  his  route  extending  over  the 
line  of  appellant's  road  from  Denlson  to 
Taylw.  A  train  on  which  he  was  working 
reached  Taylor  about  4  o'clock  on  the  morn- 
ing of  April  12,  1900.  It  was  the  custom,  as 
soon  as  the  mail  was  unloaded,  to  detach 
the  mail  car  at  that  point,  the  remainder  of 
the  train  proceeding  without  such  car.  When 
the  trato  arrived  at  the  station  on  the  occa- 
sion in  question,  appellee  at  once  opened  the 
side  door  of  the  mail  car,  and  began  putting 
out  the  mail.  Before  he  bad  completed  this 
work,  the  employes  of  appellant  In  charge  of 
the  train  uncoupled  the  mall  car,  and  it  was 
moved  forward  preparatory  to  cutting  it  out 
of  the  train.  Appellee  thereupon  sprang  out 
of  tbe  side  door  of  the  mail  car  onto  the 
depot  platform,  fell,  and  was  IniJured.  There 
was  evidence  tending  to  show  a  necessity  for 
him  to  remain  with  the  mail  which  had  been 
put  off,  and  also  that  the  platform  was  im- 
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properly  constrncted  and  unaafet  In  that  the 
planks  conatltutlDg  the  floor  thereof  were 
of  uneven  thickness.  Appellee  brought  suit 
on  account  of  his  Injuries,  and  recovered  a 
judgment,  from  which  this  appeal  la  prosecat- 
ed.  The  grounds  of  negligence  eliarged 
against  appellant  were  that  the  maH  car  was 
moved  forward  prematurely,  and  that  the 
platform  was  defective  and  unsafe.  In  that 
paragraph  of  the  charge  of  the  court  wherein 
the  plaintiff's  theory  of  the  case  was  submit- 
ted to  the  jury  the  following  language  is 
found:  "And  if  yon  believe  from  the  evi- 
dence that  either  the  acts  of  employee  In 
moving  and  starting  said  car,  If  you  belieTe 
they  did  start  and  move  it  at  said  time,. or 
the  act  of  defendant  In  constructing  the  plat- 
form with  planks  of  uneven  thickness,  if  yoa 
believe  it  was  so  constructed,  amounted  to  a 
failure  on  the  part  of  defendant  to  use  that 
degree  of  care  which  an  ordinarily  prudent 
person  would  have  exercised  under  the  same 
or  similar  circumstances,  and  If  you  further 
believe  from  the  evidence  that  the  starting  or 
moving  of  the  car  and  the  unequal  thickness 
of  the  planks  of  the  platform,  either  or  both, 
was  or  were  the  direct  and  proximate  cause 
of  the  Injuries,  If  any,  received  by  plaintiff, 
*  •  •  you  will  find  for  the  plaintiff."  In 
effect,  this  charge  authorized  a  recovery  by 
the  plaintiff  if  the  defendant  was  negligent 
in  moving  the  car,  or  In  having  aa  improper- 
ly constructed  platform,  if  his  injuries  were 
caused  either  by  the  movement  of  the  car 
or  by  the  uneven  thickness  of  the  planks  of 
the  platform.  In  other  words,  the  jury  was 
authorized  to  find  for  the  plaintiff  if  they 
l>elleved  that  the  defendant  was  negligent 
only  in  resi>ect  to  moving  the  car  and  the 
injury  was  caused  on  account  of  the  condi- 
tion of  the  platform  alone,  or  If  they  believed 
that  the  defendant  was  negligent  only  In  re- 
gard to  the  platform  and  the  Injury  was  caus- 
ed by  the  movement  of  the  car  alone.  To 
state  the  proposition  differently,  the  charge 
permitted  a  verdict  for  the  plaintiff  if  his 
Injuries  resulted  from  a  cause  In  respect  to 
which  the  defoidant  was  not  negligent  Of 
course,  such  proposition  is  not  the  law,  and 
the  able  trial  judge  did  not 'intend  to  so  In- 
struct the  jury,  but  the  charge  as  drawn  Is 
clearly  susceptible  of  such  construction,  and 
is  therefore  oroneous.  The  error  cannot  be 
held  Immaterial,  and,  being  affirmative  In  its 
nature,  is  ground  for  reversal,  even  though 
no  special  charge  relating  to  the  matter  was 
requested  by  appellant 

It  is  insisted  by  appellee  that  the  charge 
under  consideration  is  similar  to  the  charge 
which  was  approved  In  the  McOIaln  Case,  80 
Tex.  85,  15  S.  W.  789.  We  do  not  so  regard 
it  In  that  case,  McClain,  a  fireman,  was 
injured  by  the  derailment  of  the  engine.  It 
was  alleged  that  the  engine  was  equipped 
with  a  defective  wheel  and  Insufficient  brake, 
which  constituted  negligence  and  caused  the 
accident  The  charge  there  approved  was  to 
the  effect  that  if  the  wheel  was  defective 


or  the  brake  insufficient  thereby  Tendering 
It  unsafe  to  operate  the  engine,  and  either 
the  defective  wheel  or  Insufficient  brake,  or 
both  combined,  caused  the  engine  to  leave 
the  track,  and  If  the  company,  when  it  sent 
out  the  engine,  knew,  or  by  the  exercise  of 
ordinary  care  would  have  discovered,  the  par- 
ticular defect  or  insufficiency  which  caused 
the  dwaiiment  then  the  plaintiff  was  enti- 
tled to  recover.  It  Is  manifest  that  such 
charge  authorized  a  verdict  for  the  pUUntiir 
only  in  case  the  jury  found  that  the  d^end- 
ant  vras  negligent  in  the  very  particular  or 
particulars  to  which  the  accidoit  was  at- 
trlbntable.  The  charge  given  in  that  case  is 
easily  distinguishable  in  this  respect  from  the 
charge  given  in  the  case  at  bar. 

In  Bubmltthig  the  Issue  of  contributory  aeg- 
ligence  the  court  used  the  following  expres- 
sion: "If  you  believe  from  the  evidence  that 
plaintiff,  in  alighting  from  said  car,  jumped 
from  the  side  door  thereof  to  the  platform. 
Instead  of  leaving  the  car  at  the  st^  there- 
of, and  you  further  believe  that  in  so  alight- 
ing from  said  car  *  *  *  idaintlff  was 
guilty  of  negligence,  •  •  •  you  should 
find  for  defendant"  On  this  issue  the  real 
questions  were  whether  or  not  an  ordinarily 
prudent  person,  situated  as  was  the  plaintiff, 
would  have  remained  In  the  car,  and,  if  not 
whether  he  would  have  left  the  car  at  the 
time  and  place  and  in  the  manner  plaintiff 
left  It  The  charge  does  not  properiy  submit 
these  questions.  The  jury  may  have  inferred 
from  the  charge  given  that  the  plaintiff  was 
justified  In  leaving  the  car  In  any  event 
and  that  the  only  question  to  be  determined 
was  whether  he  should  have  gone  out  of  the 
car  and  down  the  steps  Instead  of  leaping 
out  at  the  side  dow.  "fbe  charge  should  have 
been  so  framed  as  to  exclude  such  Inference. 

The  judgment  Is  reversed,  and  the  cause 
remanded.    Reversed  and  remanded. 


AMERICAN   FRBEHOIiD   I/AND   MORTti. 

00.  OF  lONDON,  Limited,  t.  DU- 

LOGK  et  al.' 

(Court  of  CavU  Appeals  of  Texas.     Feb.  12, 
1902.) 

HUSBAND  AND  WIFB— COMMTINITT  PROPBRTT 
—HOMESTEADS  —  DESIGNATION  —  MORTOAGH 
— LEGAL  TITLE— RIGHTS  OP  CHILDREN— TRI- 
AL—FINDINGS— PRBSOMPTION. 

1.  Where  the  legal  title  to  commnuity  prop- 
erty was  In  the  husband,  a  mortgage  on  one 
tract  executed  by  the  husband  and  a  secoud 
wife,  after  the  first  wife's  death,  containing  a 
written  declaration  that  the  homestead  was 
not  on  audi  tract,  but  was  on  another  designat- 
ed tract  snfflcieutly  large  to  include  it  was  a 
snfBcient  designation  of  a  homestead,  and  the 
mortgage  was  valid  aa  to  the  husband's  inter- 
est. 

2.  The  mortgage  was  void  as  against  the 
children  of  the  lirst  marriage  who  inherited 
their  mother's  community  interest,  nnlesa  the 
mortgagee  occupied  the  position  of  an  innocent 
purchaser. 

3.  The  court  having  held  the  mortgage  void 
as  to  such  diildxeu,  it  will  be  presamed  that 


*  Writ  ot  error  denied  by  supreme  ooort  April  10,  IHS. 
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It  found  that  the  mortgagee  had  notice  of  the 
first  marrUget  and  of  the  wife's  intereat,  and 
of  her  haviiis  left  childiea. 

Appeal  from  district  court,  McLennan  comi- 
ty; Marshall  Surratt,  Judge. 

ProceedinsB  b7  the  American  Freehold 
Land  Mortgage  CSompany  of  London,  Limited, 
against  Antone  Dulock  and  others.  From  a 
judgmeint  for  defendants,  plaintiff  apx)eal8. 
Berersed. 

Sleeper  &  Kendall,  for  appellant  Brans 
ft  Davis,  for  appdlees. 


KEY,  J.  Appellant  brought  this  suit  to 
foreclose  a  m<»tgage  npon  160  acres  of  land. 
The  plaintiff  obtained  judgment  by  default 
against  the  defendants  Agonish  Dulock,  Rosa 
Jnrlck,  and  A.  Jurick.  As  to  the  defendants 
Antone  Dulock,  Flunk  Dulock,  Albert  Du- 
lock, Frances  Dulock,  Mary  Ranschnbar,  and 
Lizzie  Svikel,  the  trial  court  held  that  the 
mortgage  was  void  and  inoperative  as 
against  them.  The  undisputed  testimony 
shows  that  August  Dulock  and  Ills  first  wife 
acquired  two  tracts  of  land  adjoining  each 
other,  one  comprising  160  and  the  other  S06 
acres;  that  the  legal  title  was  vested  In  the 
husband,  and  the  wife's  comnnmlty  interest 
was  an  equitable  title;  tliat  there  was  such 
use  by  the  family  of  the  entire  466  acres  of 
land  as  would  authorize  the  husband  to  des- 
ignate any  portion  of  It  as  the  homestead  of 
the  family,  and  exclude  the  remainder  from 
homestead  inroteatlom,  except  as  to  the  80-odd 
acres  hereinafter  referred  to,  which,  by  rea- 
son of  its  use  as  a  residence  and  ai^nrte- 
nances  thereto,  is  conceded  by  appellant  to 
hare  been  part  of  the  homestead,  and  could 
not  be  devested  of  its  character  as  such  by 
any  declaration  or  designation  of  the  hus- 
band or  anyone  else.  There  was  no  statu- 
tory designation  of  the  homestead,  but  Au- 
gust Dulock  and  his  second  wife  (the  first 
wife  having  previously  died)  made  a  written 
declaration  in  the  mortgage  to  the  ^ect  that 
the  160  acres  of  land  was  not  thdr  home- 
stead, and  that  their  homestead  was  located 
on  the  306-acre  tract  Under  the  circumstan- 
ces then  existing,  this  dedaratlon,  except  as 
to  the  30  acres  hereafter  described,  actually 
used  for  residence  and  Incidental  purposes, 
operated  as  a  designation  of  the  homestead, 
and  rdleved  the  remainder  of  the  160  acres 
from  homestead  protecti«»i,  and  made  it  sub- 
ject to  the  mortgage.  Brln  v.  Anderson  (Tex. 
Civ.  App.)  60  S.  W.  778;  Affleck  v.  Wange- 
mann  (Tex.  Sup.)  55  8.  W.  812;  Silverman 
V.  Landrum  (Tex.  Civ.  Am>.)  66  8.  W.  107; 
Xeiman  v.  Schuster  (Tex.  (3Iv.  App.)  48  S. 
W.  1075;  Cervenka  v.  Dyches  (Tex.  Civ.  App.) 
32  S.  W.  816.  Hence  we  sustain  the  first 
and  second  asslgnm«its  of  errors,  and  hold 
that  the  trial  coort  should  have  rendered 
Judgment  for  the  plaintiff  for  a  foreclosure 
of  the  mortgage  as  to  an  undivided  one-half 
Interest  in  the  160  acres  of  land,  except  the 
SO^odd  acres  hereafter  described,  which  was 


at  the  time  homestead,  and  as  to  which  the 
mortgage  was  and  is  invalid. 

The  suit  Is  brought  against  the  children 
and  heirs  at  law  of  August  Dnlo(^  deceased, 
and  Agonish  Dulock,  his  surviving  wife.  As 
before  stated,  the  property  was  acquired  dur- 
ing the  lifetime  of  August  Dulock's  first  wife, 
though  the  legal  title  was  vested  In  him. 
The  mortgage  was  executed  after  the  death 
of  the  first  wife^  and  as  to  the  children  of 
the  first  marriage,  who  Inherited  their  moth- 
er's community  Interest  the  court  below  held 
that  the  mortgage  was  void,  regardless  of 
the  question  of  homestead,  because  the  heirs 
referred  to  were  not  parties  to  the  mortgaga 
This  ruling  was  correct  unless  tlie  mortgagee 
occupied  the  position  of  an  innocent  pur- 
cliaser.  We  presume  the  court  below  found 
that  appellant  had  notice  that  August  Du- 
lock had  been  married  more  than  once,  and 
that  the  first  wife  had  a  community  interest 
In  the  property  and  left  children  surviving 
her;  and  such  finding  Is  supported  by  the  tes- 
timony. Hence  we  sustain  the  Judgment  In 
that  respect 

On  the  question  of  homestead  the  case  ap- 
pears to  be  folly  developed,  and  tiiere  is  no 
conflict  in  the  testimony;  therefore  the  Judg- 
ment of  the  court  below  will  be  reversed  and 
here  rendered  for  appellant  establishing  and 
foreclosing  its  mortgage  lien  on  an  undivid- 
ed one-lialf  of  the  160  acres  of  land  describ- 
ed In  the  plaintiff's  petition,  except  about  31 
acres  thereof,  described  by  metes  a^nd  bounds 
as  follows:  "Beginning  at  the  8.  W.  comer 
«f  said  IflO-acre  tract;  thence  north,  60  east, 
400  vrs.;  thence  north,  80  west  450  vrs.; 
thence  sooth,  60  west  400  vrs.;  thence  south, 
80  east  450  vrs.  to  the  idace  of  beginning." 
The  Judgment  by  default  against  Mrs.  Du- 
lock and  the  Jturlcks  will  remain  as  It  is. 

Beversed  and  rendered. 


TEXAS  LAND  &  MORTGAGE  CO.,  limited, 

V.  (XXJPER  et  al.' 

(Court  of  Civil  Appeals  of  Texas.     Dee.  21, 

1901.) 

HOMBSTKAD— HUSBAND  AND  WIFR-VENDOR'S 

LIBN— PURCHASE  MONBT— DEEDS 

—NOTICE— INQUIRY. 

1.  A  deed  to  property  occupied  by  plain- 
tiff and  her  husband  as  a  homestead  was  cot 
recorded,  and  plaintiff's  hoslMind,  to  raise  mon- 
ey, induced  the  grantors  to  give  him  a  second 
deed,  iu  terms  retaining  a  vendor's  lien  to  se- 
cure three  purchase-money  notes,  aggregating 
twice  the  value  of  the  lot  exclusive  of  the  im- 
provements. The  grantors  Indorsed  the  notes 
in  blank,  and  returned  them  to  the  husband, 
who  sold  them  to  defe-ndant  for  face  value. 
Defendant  had  no  notice  of  the  unrecorded 
deed,  and  purchased  the  notes  relying  on  the 
abstract  without  consulting  its  attorney  or 
making  any  inquiries  as  to  the  possession. 
Plaintiff  knew  nothing  of  the  second  deed,  of  the 
notes,  or  of  subsequent  foreclosure  proceed- 
ings nntil  informed  thereof  by  her  attorney  the 
day  she  sued  to  cancel  snch  proceedings.  Held 
that  OS  the  homestead  right  had  attached  be- 
fore the  second  deed  and  notes  were  made, 
plaintiff's  interest  therein  conld  not  be  devest- 
ed by  the  fraud  of  the  husband,  nor  otherwise 

*  Writ  of  error  dented  by  supreme  court  Uartih  a,  IMS. 

Digitized  by  CjOOQIC 


174 


87  SOUTHWBSTSRN  RBPORTEB. 


CTex. 


tbaa  by  a  conveyance  in  which  she  Joined,  or 
by  abandonment. 

2.  The  wife  not  haTiiig;  information  of  the 
husband's  frandnlent  dealings,  the  failure  to 
record  the  first  deed  did  not  malce  her  a  party 
to  Us  fraud,  or  estop  her  from  maintaining 
her  homestead  rights,  it  not  being  her  duty  to 
file  the  deed  for  record,  and  actual  occupancy 
being  a  substitute  for  the  recording  of  the 
deed. 

S.  The  fact  that  through  the  failure  to  re- 
cord the  first  deed  possession  of  the  home- 
stead by  plaintiS  and  her  husband  was  con- 
sistent with  their  taking  title  under  the  second 
deed  as  shown  by  the  record,  and  as  relied  on 
b^  the  purchaser  of  the  vendor's  lien  notes, 
did  not  preclude  plaintiff  from  asserting  her 
homestead  right,  such  right  not  being  depend- 
ent on  the  recording  of  the  deed. 

4.  The  facts  that  the  notes  were  in  the  pos- 
session of  the  malcer,  indorsed  in  blank  by  the 
payees;  that  they  wwe  for  double  the  value  of 
the  lot,  exclusive  of  the  improvements  thereon 
by  the  purchaser;  and  that  such  purchaser 
and  his  wife  were  occupying  the  lot  as  a 
homestead, — were  sufficient  to  put  defendant 
on  inquiry,  and  bound  it  with  notice  of  the 
fictitious  <^aracter  of  the  lien. 

Appeal  from  district  court,  Dallas  county; 
Blcbard  Morgan,  Judge. 

Action  by  Mrs.  M.  J.  Oo<9er  and  others 
against  the  Texas  Iiand  &  Mortgage  Com- 
pany, Limited.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Coke  &  Coke,  for  appellant  K.  R.  Craig, 
for  appellees. 

BOOKHOUT,  J.  Mrs.  M.  J.  Cooper  In- 
stituted this  suit  on  October  30,  1900,  against 
H.  H.  Jacoby,  constable,  and  appellant,  al- 
leging, in  substance,  that  lot  6  in  block  5  of 
Doerlng's  addition  to  Dallas,  in  controvervy 
herein,  together  with  16  others,  was  pur- 
chased by  C.  H.  Cooper,  her  husband,  and 
£!.  H.  Robertson,  his  partner,  from  Mabry  & 
Dick,  on  June  20,  1888,  for  part  cash  and 
deferred  payments,  which  were  shortly  there- 
after made;  that  after  said  Joint  purchase, 
and  prior  to  September  Ist,  her  husband  and 
said  Robertson  made  a  verbal  partitlcm  of  a 
part  of  said  property,  by  which  the  lot  in 
question  was  set  apart  in  severalty  to  said 
Cooper  as  a  homestead;  that  after  said  par- 
tition, and  before  said  September  1st,  the 
said  Cooper  commenced  the  erection  of  im- 
provements on  said  lot,  which  wore  complet- 
ed in  the  early  part  of  November  following, 
and  immediately  upon  their  completion  the 
said  plaintlfC  and  her  said  husband  and  chil- 
dren moved  thereon,  and  have  ever  since  oc- 
cupied said  property  as  a  homestead;  that 
on  September  1,  1888,  without  plalntilTs 
knowledge,  said  C..  H.  Cooper  caused  a  ficti- 
tious lien  to  be  created  upon  said  prc^perty 
by  procuring  from  Mabry  &  Dick  a  deed  to 
himself  therefor,  reciting  a  consideration  of 
11,500,  evidenced  by  three  vendor's  lien  notes 
for  $600  each,  then  executed  by  said  Cooper, 
Indorsed  by  the  said  Mabry  &  Dick,  and 
thereafter  by  said  Cooper  negotiated  to  ap- 
pellant; tiiat  under  and  by  virtue  of  these 
notes  appellant  had  foreclosed  upon  said 
property,  and  purchased  the  same,  and  had 
Instituted  a  salt  for  possession  against  0.  U. 


Cooper,  in  which  it  recovered  Judgment,  and 
under  that  Judgment  a  writ  of  possession  bad 
been  issued  at  Its  instance  and  was  in  the 
hands  of  the  said  Jacoby,  constable,  who  was 
demanding  possession  of  the  property.  Plain- 
tiff further  alleged  that  the  aforesaid  deed 
of  June  20,  1888,  to  Cooper  &  Robertson,  had 
never  been  recorded,  but  that  the  failure  to 
record  same  had  in  no  way  misled  appellant 
who  had  actual  knowledge  at  the  facts  al- 
leged, or  knowledge  of  facts  sufficient  to  put 
it  upon  inquiry  with  reference  thereto,  which 
inquiry,  if  duly  prosecuted,  would  have  led 
to  an  ascertainment  of  her  rights.  Plaintiff 
prayed  that  the  ezecuti(m  of  said  writ  ot 
possession  be  enjoined,  and  that  appellant's 
chain  of  tlUe  be  canceled.  Appellant  answer- 
ed by  genial  demurrer,  general  denial,  and 
si>eclally  that  it  purchased  aforesaid  notes 
for  a  valuable  consideration,  before  maturity, 
in  the  regular  course,  of  business,  without 
notice  or  knowledge  of  any  Infirmity  therein 
or  defense  thereto,  supposing  the  same  to  be 
secured  by  valid  vendor's  lien  upon  the  prop- 
erty in  controversy,  as  they  purported  on 
their  face  to  be;  that  it  had  foreclosed  on 
said  notes,  and  bought  in  said  propety,  and 
by  virtue  of  said  purchase  was  the  owner 
thereof.  Appellant  also  filed  a  cross  bill  in 
the  ordinary  form  of  trespass  to  try  tiUe 
against  the  said  plaintiff  and  C.  H.  Cooper. 
A  trial  of  the  cause  on  the  21st  day  of  May, 
1901,  resulted  in  a  verdict  for  the  plaintiff  up- 
on a  peremptory  instruction  of  the  court,  on 
which  Judgment  was  rendered  perpetually  en- 
Joining  the  execution  of  aforesaid  writ  of  pos- 
session and  canceling  appellant's  chain  of  ti- 
tie  to  the  property  in  controversy.  Appellant 
filed  a  motion  for  a  new  trial,  which  was 
overruled,  gave  notice  of  appeal,  filed  an  ap- 
peal bond,  assigned  errors,  and  now  brings 
this  case  here  for  review. 

Conclusions  of  Fact. 

(1)  On  June  20,  1888,  Mabry  &  Dick  sold 
to  C.  H.  Cooper  and  B.  H.  Robertson,  com- 
posing the  firm  of  Cooper  &  Robertson,  16 
lots  in  what  was  known  as  "W.  0.  and  Belle 
Doering's  Addition  to  the  City  of  Dallas," 
Including  the  lot  in  controversy,  for  $1,000 
cash  and  the  assumption  of  two  notes  given 
by  said  Mabry  &  Dick  to  Doering  for  $2,680 
each,  which  notes,  as  to  the  lot  in  contro- 
versy and  several  others,  were  released  by 
Doering  on  the  5th  of  October  1888. 

(2)  That  soon  after  June  20,  1888,  Cooper 
&  Robertson  made  a  v^bal  partition  by 
which  Cooper  took  the  lot  in  question  and 
the  one  immediately  southeast  thereof  for  a 
homestead,  and  Robertson  took  two  lots  in 
the  rear  of  these  in  the  same  block  for  a 
homestead. 

(8)  That  afterwards,  and  before  the  Ist  day 
of  September,  1888,  the  said  Co<^)er  com- 
menced the  erection  of  improvemoits  upon 
the  said  prc^ierty  in  controversy. 

(4)  That  the  deed  to  Cooper  &  Robertson 
of  June  20,  1888,  was  not  recorded  until  V^ 
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cember,  1900,  some  time  after  tbe  institution 
of  this  suit. 

(5)  That  on  September  1,  1888,  said  C.  H. 
Cooper,  being  desirous  of  raising  money  to 
pat  Into  tbe  Arm  of  Cooper  &  Robertson,  to 
be  nsed  In  the  erection  of  the  McLeod  Hotel 
In  the  clt7  of  Dallas,  conceived  the  idea  of 
creating  a  fictitious  lien  on  said  property  us 
a  means  of  raising  the  money.  He  explained 
this  purpose  to  Ills  partner  Bobertson,  and  to 
Mabry  &  Dick,  and  requested  the  latter  to 
execute  him  a  deed  to  the  property  In  con- 
troversy, reciting  a  consideration  of  $1,500, 
secured  by  a  vendor's  lien.  The  said  Mabry 
&  Dick  accordingly  made  him  a  deed  for 
the  lot  in  controversy,  reciting  the  consider- 
ation to  be  $1,500,  evidenced  by  Cooper's 
three  vendor's  lien  notes  of  even  date  for 
1500  eacli,  payable  to  the  said  Mabry  &  Dick. 
That  said  Cooper  then  made  and  executed 
the  three  $500  notes,  and  Mabry  &  Dick 
tbereapoti  Indorsed  the  same,  and  returned 
them  to  blm.  That  at  the  same  time,  and 
for  the  pmpose  of  additionally  securing  said 
notes,  the  said  Cooper  executed  a  deed  of 
trust,  with  power  of  sale,  conveying  tbe  land 
In  omtraverBy  to  Jobn  C.  Cowan,  trustee. 

(6)  That  the  notes  remained  In  poesesslon 
of  said  Cooper  until  about  November  9,  1888, 
when  he  sold  the  same  to  appellant. 

(7)  That  appellant  paid  for  said  notes  their 
face  value,  to  wit,  $1,500,  and  at  said  time 
it  had  no  actual  or  record  notice  of  the  deed 
of  June  20,  1888,  or  of  the  fact  that  said 
notes  were  flctltions,  but  it  supjposed  the 
same  were  valid,  and  what  they  on  their 
face  purported  to  be. 

(8)  Default  In  the  payment  of  the  principal 
and  several  years'  Interest  on  said  notes  was 
made,  and  at  appellant's  request  a  reguLir 
foreclosure  was  had  under  said  deed  of  trust 
to  Cowan,  trustee,  at  which  It  purchased  the 
property  111  controversy. 

(9)  The  evidence  shows  that,  as  soon  as 
the  verbal  partition  was  made.  Cooper  got 
up  irians  for  a  bnlldlng  on  said  lot,  and  let 
tbe  contract.  He  Intended  It  for  a  home.  It 
was  abont  the  middle  of  August  before  work 
on  the  house  was  under  full  headway.  It 
was  completed,  and  Cooper  and  wife  moved 
In,  aboat  November  1st,  and  were  living 
there  when  appellant  purchased  the  notes. 
Mrs.  Cooper  knew  of  the  deed  of  June  20, 
1888,  but  knew  nothing  of  the  fictitious  trans- 
action between  her  husband  and  his  partner 
and  Mabry  &  Dick  of  September  1,  1888,  un- 
til informed  by  her  attorney  on  tbe  day  this 
suit  was  instituted. 

In  tbe  memorandum  kept  by  appellant  of 
the  party  making  application  for  the  sale  of 
the  notes  C.  H.  Cooper  Is  named  as  the  ap- 
plicant. The  highest  price  put  upon  the  lot, 
onimproTed,  by  any  witness,  was  $800. 

Conclusions  of  Law. 

L  Tbe  deed  of  June  20,  1888,  took  effect 
upon  Its  delivery,  which  was  tbe  day  of  its 


date.  It  conveyed  title  to  Cooper  &  Robert- 
son, and  upon  the  partition  between  them  of 
the  property  title  vested  in  each  to  the  lot 
awarded  him.  The  purchase  money  was 
paid  as  stipulated  In  the  deed,  and  under  It 
appellee  and  her  husband  entered  Into  pos- 
session of  the  lot  in  controversy.  They  im- 
mediately contracted  for  and  began  the  erec- 
tion thereon  of  a  residence  with  the  inten- 
tion of  making  it  their  home.  They  had  no 
other  homestead,  having  Boii  their  former 
home  prior  thereto,  and  part  of  the  money 
received  from  that  sale  was  used  In  payment 
for  this  property.  Under  these  facts  the 
homestead  rights  of  appellee  attached  to  the 
property.  Franklin  v.  Coffee,  18  Tex.  416, 
TO  Am.  Dec.  202.  The  rights  of  the  wife  in 
the  homestead  are  equal  to  those  of  her 
husband.  North  v.  Shearn,  15  Tex.  17G. 
When  the  homestead  right  of  the  wife  has 
attached,  so  long  as  it  Is  not  In  some  way 
abandoned,  it  can  only  be  devested  by  con- 
veyance made  by  the  husband  and  wife  in 
the  manner  prescribed  by  law.  Wheatley  v. 
GriiBn,  60  Tex.  212.  The  authorities  are  uni- 
form that  the  wife  cannot  be  deprived  of 
her  homestead  right  by  the  fraudulent  acts 
of  her  husband  In  which  she  did  not  par- 
ticipate. Johnson  v.  Bryan,  62  Tex.  623; 
McLaren  v.  Jones,  89  Tex.  131,  83  8.  W. 
849;  Black  v.  Gamer,  63  B.  W.  018,  2  Tex. 
Ct  Rep.  935;  StaUlngs  v.  Hullum,  89  Tex. 
431,  35  S.  W.  2;  Cole  v.  Brammel,  62  Tex. 
114;  Clapp  V.  Engledow,  72  Tex.  254,  10  8. 
W.  462;  Bell  v.  Schwartz,  37  Tex.  572;  State 
V.  Lewellyn,  25  Tex.  797;  Crayton  v.  Munger, 
9  Tex.  286;  Fitzgerald  v.  Turner,  43  Tex.  79; 
Steed  V.  Petty,  65  Tex.  496;  Eckhardt  v. 
Schlecht,  20  Tex.  132;  Williams  v.  City  of 
Galveston  (Tex.  Civ.  App.)  68  S.  W.  551; 
Dykes  v.  O'Connor,  83  Tex,  ICl,  18  8.  W. 
490;  Washb.  Real  Prop.  90;  BIgelow,  Eatop. 
486-188.  Can  It  be  said  that  Mrs.  Cooper 
was  a  party  to  or  participated  in  the  fraud 
of  her  husband  by  reason  of  having  failed 
to  have  the  deed  recorded  through  which 
title  to  her  homestead  was  acquired?  The 
statutes  of  this  state  give  the  husband  con- 
trol of  the  community  property.  It  Is  held 
that  he  Is  the  proper  custodian  of  the  title 
papers.  Brown  v.  Brown,  61  Tex.  58.  It 
was  not  the  wife's  duty  to  file  the  deed  of 
June  20th  for  record.  Registration  of  a 
deed  is  not  necessary,  except  as  to  creditors 
and  subsequent  bona  fide  purchasers.  As 
to  creditors  and  subsequent  purchasers,  no- 
tice of  title  given  by  possession  is  equiva- 
lent to  the  constructive  notice  afforded  by 
registration  of  the  deed.  Watklns  v.  Ed- 
wards, 23  Tex.  448;  Mullins  T.  Wlmberly, 
50  Tex.  465;  Ramirez  v.  Smith  (Tex.  Sup.) 
59  8.  W.  268.  This  rule  Is  based  upon  the 
theory  that  actual  and  visible  possession  is 
a  fact  of  such  character  and  notoriety  as 
cannot  properly  escape  the  observation  of 
a  subsequent  purchaser  and  Incumbrancer, 
and  is  in  its  nature  sufilclent  to  put  him 
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upon  Inquiry  as  to  the  rights  of  the  poBses- 
Bor.  Webb,  Record  of  Title,  J  228.  It  la  hrfd 
that  occaponcy  la  aufflclent  dealgnatlon  of 
homestead.  Coatea  ▼.  Caldwell,  71  Tex.  21. 
Mrs.  Cooper  had  no  knowledge  of  the  deed 
of  September  lat,  which  purports  to  retain 
a  vendor's  lien,  and  she  had  no  knowledge 
of  the  notes  the  lien  purported  to  secure. 
It  Is  undisputed  that  the  note  and  Hen  of 
September  1st  were  flctltloaB,  and  that  said 
notes  were  not  given  In  payment  for  the 
said  lot  Mrs.  Coop»  had  no  knowledge 
of  the  transaction  which  resulted  in  the  ne- 
gotiation of  the  notes  to  appellant,  nor  did 
she  receive  any  benefit  from  the  sale  of  the 
notes.  We  conclude  that  Mrs.  Cooper  was 
not  a  participant  In  the  fraud  of  her  hus- 
band by  reason  of  the  fact  that  the  deed 
through  which  she  derived  title  to  her  home- 
stead was  not  recorded. 

It  is  insisted  that  the  posseesion  of  Cooper 
and  wife  was  consistent  with  the  title  un- 
der the  recorded  deed  of  September  1st,  and 
hence  appellant  was  not  required  to  make 
Inquiry  beyond  that  deed.  As  befca«  stated, 
the  homestead  right  of  Mrs.  Co<q>er  attach- 
ed to  Oie  property  lorior  to  the  execution  of 
the  deed  of  September  Ist  The  registration 
statute  does  not  require  <w  contemplate  that 
the  homestead  right  Is  such  a  title  as  must 
be  recorded.  The  homestead  right  of  the 
appellee  having  attached  under  the  deed  of 
June  20th,  she  thereby  acquired  a  right  In 
the  property,  of  which  right  her  occupancy 
was  notice  to  the  world.  Her  possession 
under  her  claim  of  homestead  was  superior 
to  and  adverse  to  the  title  conveyed  by  the 
deed  of  September  Ist.  Ramirez  t.  Smith 
(Tex.  Sup.)  58  S.  W.  258;  Allen  v.  Cadwell, 
55  Mich.  8,  20  N.  W.  692.  We  conclude  tha.t 
appellee  was  not  estopped  from  showing  the 
flctltlous  character  of  the  notes  and  vendor's 
Hen  retained  in  the  deed  of  September  1, 
1888,  and  that  said  lien  cannot  be  set  up  to 
defeat  her  homestead  right 

2.  It  Is  contended  by  appellant  that  It  Is 
an  Innocent  purchaser  of  said  vendor's  lien 
notes  for  a  valuable  consideration,  without 
notice  of  their  fictitious  character,  and  for 
this  reason  the  trial  court  erred  in  instructing 
a  verdict  for  the  plaintiff.  It  is  conceded 
that  appellant  had  no  record  notice  of  the 
fictitious  character  of  the  notes  of  September 
1,  1888,  nor  of  the  ll»i  retained  therein.  It 
had  no  actual  notice  of  the  deed  of  June  20, 
1888,  and  it  paid  the  face  value  of  the  notes 
of  September  1st,  which  notes  purported  to 
retain  a  vendor's  Hen  upon  the  lot  The 
question  presented  Is,  were  the  circumstances 
surrounding  the  negotiation  of  the  notes  to 
appellant  such  as  to  put  a  reasonably  pru- 
dent person  apon  Inquiry,  which  inquiry,  If 
pursued  with  reasonable  diligence,  would 
have  led  to  the  discovery  of  the  fictitious 
character  of  the  notes  and  purported  vendor's 
Hen?  When  appellant  purchased  the  notes. 
Cooper  and  wife  were  In  possession  of  the 


property,  occupying  the  same  as  their  home- 
stead. As  previously  stated,  the  homestead 
right  of  the  wife  attached  to  the  i^operty 
prior  to  the  time  the  deed  which  created 
the  fictitious  lien  was  executed.  The  nego- 
tiations for  the  sale  of  the  notes  were  ac- 
tually conducted  by  Cooper,  the  maker  of 
the  notes.  He  took  the  notes  and  deed  of 
trust,  with  the  abstract  of  title  and  an  In- 
surance policy  tar  13,500  mi  the  house,  to 
app^ant  for  the  purpose  of  getting  appellant 
to  purchase  the  notes.  The  company  kept 
a  memorandum  showing  the  names  of  parties 
making  applications  for  loans.  In  the  mem- 
orandum so  kept  referring  to  this  transac- 
tion, opposite  the  w<Mrd  "AppUcant"  ap- 
pears the  name,  "O.  H.  Cooper."  The  notes 
aggregated  (1,500,  and  purported  to  be  the 
purchase  price  of  the  lot  uiiimproved.  The 
highest  value  put  upon  the  unimproved  lot 
by  any  witness  was  |800.  The  appellant  did 
not  refer  the  ptLpera  to  Its  attorney  for  his 
opinion  upon  the  title  and  Uen.  It  Is  true 
the  abstract  fumlabed  showed  record  title 
in  Cooper  through  the  deed  of  September 
Ist  and  that  deed  recited  the  notes,  and  that 
a  vendor's  lien  was  retained  on  the  prop- 
erty. The  notes  were  dated  September  1, 
1888,  signed  by  O.  H.  Cooper,  payable  to  J. 
C.  Mabry  and  W,  H.  Dick  or  order,  and  in- 
dorsed by  them  in  blank.  In  this  condition 
they  were  presented  to  appellant  by  Cooper, 
and  on  November  Qth  appellant  purchased 
the  same,  paying  therefor  their  face  value. 
It  has  been  held  hi  this  state  that  the  pos- 
session by  the  acceptor  of  a  draft  with  a 
blank  for  the  name  of  the  payee  and  without 
Indorsement  is  prima  facie  evidence  that  the 
draft  had  been  In  circulation  and  was  taken 
up  by  the  acceptor.  Close  v.  Fields,  9  Tex. 
422;  Id.,  18  Tex.  624.  It  Is  held  In  New 
York  that,  where  the  acceptor  of  a  bill  ne- 
gotiates It;  he  Is  presumed  to  have  it  In  his 
possession  for  the  purpose  of  accepting  It 
and  hence  he  has  not  the  power  to  negotiate 
It  even  before  maturity.  Bank  v.  Hammett 
80  N.  T.  158.  See,  also,  Garlock  v.  Oeortner, 
7  Wend.  198;  Alvord  v.  Baker,  9  Wend.  323; 
BJieeland  y.  MUea  (Tex.  Civ.  App.)  24  S.  W. 
1113;  Tied.  Com.  Paper,  par.  294;  2  Daniel, 
Neg.  Inst  p.  268,  par.  1242;  Guild  v.  Eager, 
17  Mass.  616;  Stevens  v.  Hannan  (Mich.)  48 
N.  W.  951,  49  N.  W.  874,  24  Am.  St  Rep. 
125;  Hopkins  v.  Farwcll,  32  N.  H.  429;  Gor- 
don  V.  Wansey,  21  Cal.  77;  18  Am.  &  Eng. 
Enc.  Law  (Ist  Ed.)  20C;  Hillyard  v.  Crab- 
tree's  Adm'r,  11  Tex.  264,  62  Am.  Dea  475; 
Hays  V.  Samuels,  55  Tex.  660;  1  GreeiL  Ev. 
(16th  Ed.)  S  38;  Callahan  v.  Bank,  78  Ky. 
604,  38  Am.  Rep.  262.  The  evidence  does  not 
show  that  any  Inquiry  was  made  by  appel- 
lant of  Cooper  seeking  to  ascertain  how  he 
came  Into  possession  of  the  notes,  or  by  what 
auth(»:ity  he  was  attempting  to  negotiate  the 
same.  There  is  evidence  that  his  firm  had 
negotiated  other  notes  to  appellant,  but  there 
Is  no  evidence  that  they  bad  evor  negotiated 


Digitized  by 


Google 


Tex.) 


YABBBOUGH  v.  DE  MABTUT. 


177 


any  note  In  vlilcb  that  firm  or  either  mon- 
ber  thereof  was  the  maker.  The  evidence 
alao  dlaclosea  that  the  firm  was  doing  a  pros- 
perous hnslness,  and  that  the  members  there- 
of b(»e  a  good  reputation.  These  facts  did 
not  explain  CSooper's  possession  of  the  notes. 
The  appeQant  cannot  be  heard  to  say  that 
it  tras  of  the  opinion  that  Cooper  was  nego- 
tiating for  llabry  &  Dick,  for  its  written 
memcHundnm  shows  Ooopo:  to  be  the  appli- 
cant The  possession  of  the  notes  by  Goop- 
tf,  the  maker,  more  than  two  months  after 
ttielr  date,  indorsed  in  blank  by  the  payees, 
was  prima  facie  evidence  that  he  had  paid 
them.  If  paid,  then  the  vendor's  lien  was 
satisfied.  If  the  notes  were  paid  and  the  Hen 
satisfied,  Oooper  conld  not,  by  relssnlng  the 
notes,  revive  the  vendor's  lien  on  the  home- 
stead. It  is  argaed,  however,  that,  If  the 
circmnatances  were  sufficient  to  excite  in- 
quiry, and  inquiry  had  been  made  and  pros- 
ecuted with  reasonable  diligence,  It  would 
not  have  led  to  the  discovery  of  the  ficti- 
tious character  of  the  lien.  It  is  said  that,  if 
inquiry  had  been  made  of  Oooper,  he  would 
have  maintained  the  g«iutaeneas  of  the  trans- 
acticm  and  the  l^allty  of  the  Hen.  How- 
ever this  may  be,  Mabry  A  Dick  were  par- 
ties to  the  notes,  and  we  cannot  Infer  that, 
if  Inquiry  had  been  made  of  them,  they 
would  have  concealed  the  fictitious  character 
of  the  notes  and  lien.  Mrs.  Ox^er  occupied 
the  property  as  her  homestead  at  the  time 
of  the  negotiation,  yet  no  Inquiry  was  made 
of  her  as  to  the  character  of  her  possession 
or  the  title  undei'  which  she  held.  The  notes 
purported  to  be  given  for  the  lot  unimproved, 
yet  the  lot  In  that  condition  was  worth  only 
$800,  while  the  notes  were  for  $1,900.  Ap- 
pellant's testimony  shows  that  it  did  not  send 
any  agent  to  examine  and  appraise  the  lot 
It  did  not  call  upon  its  attorney  to  pass  upon 
the  question  of  title.  The  counsel  for  ap- 
pellant cites  the  case  of  Trust  Co.  v.  Harrell 
(Tex.  Civ.  App.)  39  S.  W.  142.  In  that  case 
the  court  held  the  fictitious  note  binding  on 
the  homestead  because  It  was  recited  In  the 
deed  through  which  the  plaintiff,  Harrell, 
derived  title  to  the  property.  It  further  ap- 
pears that  the  note  was  negotiated  by  a  third 
party,  who  claimed  to  be  the  owner  of  It 
In  these  respects  that  case  Is  distinguishable 
from  the  case  at  bar.  The  same  can  be  said 
of  Sparks  v.  Loan  Agency  (Tex.  Sup.)  1&  S. 
W.  ^6,  also  cited  by  appellant 

We  conclude  that  the  circumstances  sur- 
rounding the  negotiation  of  the  notes  to  ap- 
pellant were  sufficient  to  put  a  reasonably 
prudent  p»son  upon  inquiry,  and  that  in- 
quiry, U  pursued  with  reasonable  diligence, 
would  have  led  to  the  discovery  of  the  ficti- 
tious cbaracter  of  the  notes  and  purported 
vendor's  lien. 

Finding  no  error  in  the  record,  the  Judg- 
ment is  affirmed.    Affirmed. 

TBMPLBTON,  3.,  conctnrs  in  the  result  for 
the  reasons  set  forth  in  the  second  conclusion. 
67S.W.— 12 


Additional  Conclusions  of  Facts. 
(January  26,  1902.) 

BOOKHOUT,  jr.  The  appellant  has  filed 
a  motion  for  additional  conclusions  of  fact 
which  is  granted,  and  the  following  addi- 
tional conclusions  are  adopted: 

Some  time  after  the  execution  of  the  deed 
of  June  20th  Cooper  &  Robertson  made  a  ver- 
bal partition,  by  which  Robertson  took  the 
lot  In  question  and  the  one  Immediately 
southeast  the^^f,  both  fronting  on  Ervay 
street  and  Cooper  took  the  two  lots  In  the 
rear  of  these  in  the  same  block  and  fronting 
on  Wendelkln  street,  for  his  homestead. 
Oooper  immediately  began  to  improve  his 
lots.  He  erected  a  barn,  and  had  material 
hauled  for  the  foundation  of  hla  house.  He 
then  ascertained  that  these  lots  were  Incum- 
bered by  a  lease  to  a  dairyman.  Cooper 
then  went  to  Robntson,  and  they  effected  an 
exchange  of  lots.  Cooper  taking  those  front- 
ing on  Ervay  street  and  Robertson  those 
fronting  on  Wendelkln  street  Cooper  then 
had  his  material  moved  from  the  Wendelkln 
street  lots  to  the  lots  In  controversy.  It  was 
In  the  latter  part  of  July  or  the  first  of  Au- 
gust before  work  was  begun  on  the  house 
located  on  the  lot  In  controversy.  It  was  the 
Intention  of  both  Cooper  and  Mrs.  Cooper, 
when  the  partition  was  made  and  the  Im- 
provements begun  on  the  Ervay  street  lots, 
to  make  the  same  their  homestead. 

The  above  Is  substituted  In  lieu  of  para- 
graphs 2  and  3  of  the  original  conclusions  of 
fact 


TARBROUGH  et  al.  v.  DB  MARTIN  et  al.' 

(Court  of  Civil  Appeals  of  Texas.     Feb.  12. 

1902.) 

TRESPASS   7^3  TOT  TirLB— DB.VTH   OP   PLAIN- 
TIFF —  PROSECUTION  BY  WIDOW  —  PROBATE 
RECORDS— COPY— ASSIGNMENTS    OF   ERROR- 
PROPOSITIONS  —  StJFFICIElNCY  —  PATENT    TO 
liAND— VALIDITY— ATTACK  BY  TRESPASSER. 
1. 1  Rev.  St  art.  1246,  providing  that  If  a 
cause  of  action  survives  it  shall  not  be  abated 
by  the  death  of  plaiutiff,  but  the  executor  or 
administrator,  and  if  there  be  no  admiuistra- 
tion,  and  no  necessity  therefor,  then  the  heirs 
of  the  deceased  plaintiff  may  appear  and  pros- 
ecute the  suit,  does  not  prevent  a  widow  from 
prosecuting   in    her    own   name   an    action    in 
trespass  to  try  title  instituted  by  her  husband, 
wlien  the  widow  is  the  sole  legatee  under  the 
husband's  will,  which,  cuts  off  his  children,  and 
which  names  no  executor,  and  when  there  is 
no  necessity  for  au  administration  of  the  es- 
tate of  the  husband. 

2.  Defendants,  who  proceeded  with  an  ac- 
tion, and  treated  the  widow  of  the  deceased 
plaintiff  as  properly  plaintiff  in  the  action  un- 
til after  the  commencement  of  the  trial,  waiv- 
ed objections,  if  any,  to  the  widow  prosecuting 
the  action. 

S.  A  copy  of  au  order  probating  a  will,  as  it 
appears  in  the  probate  minutes  of  a  certain 
county,  certified  to  be  correct  by  the  clerk  of 
the  county  court,  though  the  order  fails  to 
show  that  the  will  was  probated  by  a  court 
bariug  jurisdiction,  shows  presumptively  a 
proper  probate,  for  the  court  will  take  judicial 

>  Rehearing  denied  March  19,  1902,  and  writ  ol  er- 
ror denied  by  lupreme  court  April  14,  1902. 
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notice  that  the  district  conrt  exercised  probate 
jurisdiction  at  the  time  of  the  probate  of  the 
will,  and  also  that  the  clerk  giving  the  certifi- 
cate was  the  legal  castodian  of  the  probate 
minutes. 

4.  Assignments  that  the  court  erred  in  re- 
jecting certain  testimony,  followed  by  proposi- 
tions that  the  testimony  was  proper,  and 
should  have  been  admitted,  without  relying  on 
any  particular  priuciple  to  show  that  the  court 
erred,  will  not  be  considered. 

5.  Possession  of  land  is  alone  insnfflcient  to 
support  a  judgment  as  against  a  party  showing 
a  title  from  the  state  thereto. 

6.  An  applicant  for  a  homestead  donation 
applied  to  the  couuty  surveyor  for  a  survey  of 
a  tract  of  land.  The  surveyor  made  a  survey 
of  200  acres,  and  sent  the  field  notes  to  the 
land  office,  which  rejected  them,  on  the  ground 
that  160  acres  should  have  been  surveyed. 
No  application  for  a  resurvey  was  made  while 
the  surveyor  was  in  office.  Held,  that  the  evi- 
dence was  insufficient  to  show  that  the  ap- 
plicant had  obtained  any  right  to  a  home- 
stead donation. 

7.  One  in  possession  of  laud  as  a  trespasser 
cannot  attack  the  validity  of  a  patent  which, 
when  reasonably  construed,  covers  the  land, 
the  validity  of  a  patent  being  wholly  a  matter 
for  the  state  or  one  claiming  under  it. 

S.  An  assignment  that  the  court  erred  in  ad- 
mitting in  evidence  a  lease  and  a  deposition, 
followed  by  a  proposition  raising  only  the 
question  of  the  admissibility  of  the  lease, 
M'aives  the  objection  to  the  admissibility  of  the 
deposition. 

9.  An  assignment  that  the  court  erred  in  ad- 
mitting in  evidence  a  written  lease,  followed 
by  a  profiosition  raising  the  question  of  the 
admissibility  of  the  lease  as  a  recorded  instru- 
ment, without  alleging  that  the  lease  was  not 
proved  by  other  evidence,  or  that  the  written 
lease  was  all  the  evidence  on  the  subject,  is 
Insnfflcient. 

Error  from  district  court.  La  Salle  county; 
M.  ¥.  Lowe,  Judge. 

Action  by  Raymond  Martin  against  L,  D. 
Tarbrough  and  others.  The  plaintiff  died, 
and  bis  widow,  Tlraa  De  Martin,  prosecuted 
the  action  in  her  own  name.  From  a  judg- 
ment for  plaintiff,  defendants  bring  error. 
AiUrmed. 

Cbas.  H.  Mayiteld,  for  plaintiffs  In  error. 
E.  A.  Atlee  and  C.  O.  Thomas,  for  defendant 
to  error. 

JAMES,  J.  The  action  is  trespass  to  try 
title,  brought  by  Raymond  Martin  for  the 
G.,  C.  &  S.  F.  Ry.  Co.  survey  So.  1,  640 
acres,  the  Oscar  Wolff  survey  No.  S,  of  640 
acres,  and  the  Frank  W.  Johnston  survey 
No.  11,  of  484  acres.  Defendants  L.  D.  Yar- 
brougb  and  S.  H.  Batcliff  pleaded  the  gen- 
eral Issue,  also  that  on  November  1,  1883, 
they  were  In  actual  occupation  of  said  three 
tracts,  and  have  ever  stoce  had  possession 
thereof,  and  hold  the  same  by  fee-simple  title; 
that  plaintiff  has  had  no  possession  thereof, 
nor  any  legal  or  equitable  title  therein;  that 
he  sets  up  a  claim  thereto,  which  Is  a  cloud  on 
defendants'  title;  and  they  pray  aflJrmatively 
for  a  decree  quieting  their  tiUe  and  posses- 
sion, etc.  The  court  Instructed  the  jury  to 
find  for  plaintiff.  We  conclude  as  facts  in 
this  case  that  defendants  had  no  title  and 
were  mere  trespassers,  and  that  plaintiff 
showed  title. 


The  first  assignment  Is  the  contention  tiiat 
Mrs.  Tlrsa  De  Martin  could  not  become  plain- 
tiff and  prosecute  this  action  after  Ray- 
mond Martin's  death,  althou^  It  appeared 
that  Martin  left  a  will,  duly  probated,  by 
which  all  his  property,  of  every  ktod,  was 
left  to  said  Tlrsa,  his  wife^  and  that  no  ad- 
mtoistration  was  taken  out  on  his  estate, 
and  none  was  necessary.  The  foundation  of 
this  point  Is  that  Martin  left  children,  and 
did  not,  in  his  will,  name  any  erecntor,  and 
that  only  an  administrator  or  executor,  or 
heirs  can,  tmder  our  statute,  succeed  a  de- 
ceased plaintiff  as  party  to  a  pending  suit. 
The  assignment  proceeds  upon  a  very  strict 
and  literal  construction  of  article  1246,  Rev. 
St,  and  Ignores  its  spirit  There  w««  no 
heirs  In  this  Instance,  as  the  fvill  had  cut  off 
the  children.  There  was  no  executor  nam- 
ed, and  there  could  be  no  administrator,  as 
there  was  no  need  of  one.  If  this  assignment 
should  be  upheld.  It  would  be  equivalent  to 
holding  that  the  particular  suit  abated,  and 
that  Mrs.  Martin  was,  under  the*  existing 
conditions,  requhred  to  bring  an  original  ac- 
tion. But,  even  upon  such  a  theory,  there 
could  be  no  legal  objection  to  her  appearing 
in  and  prosecuting  this  particular  action,  if 
defendants  did  not  make  timely  objection, 
and  themselves  proceeded  with  the  case, 
treating  her  as  properly  philntlff.  This  they 
did  by  unqualified  acts  until  after  the  trial 
was  commenced,  and  until  the  will  was  offer- 
ed in  evidence.  The  objection.  If  a  good  one 
in  any  event  came  too  late  to  avail  defend- 
ants. 

We  overrule  the  third,  fourth,  and  fifth  as- 
signments. There  was  no  necessary  or  ma- 
terial variance  between  the  all^ations  and 
the  proof. 

The  sixth.  In  reference  to  the  Wolff  tract 
the  will  of  S.  A.  Maverick  was  a  muniment 
in  plaintiffs  title.  The  instrument  introduced 
purported  to  be  the  will  of  S.  A.  Maverick, 
dated  May  24,  1869,  certified  by  the  county 
clerk  of  Bexar  county.  In  connection  wltli 
an  order  of  probate  as  follows:  "Tuesday, 
October  4,  1870.  No.  921.  Estate  of  Saml. 
A.  Maverick,  Dec'd.  Petition  for  Probate  of 
Will  and  Letters  Testamentary.  Ttils  cause 
coming  on  to  be  heard,  proof  of  the  validity 
of  the  writing  herein  filed  as  the  last  will 
and  testament  of  Saml.  A.  Maverldc,  dec'd. 
havtog  l)een  made  by  the  testimony  of  ITieo- 
dor  Baldus  and  Juan  E.  Borrera,  two  of  the 
subscribing  witnesses  to  said  will,  which  tes- 
timony was  taken  down,  sworn  to,  and  sub- 
scribed to  by  said  witnesses  in  open  court, 
the  court  being  satisfied  tliat  the  notices  re- 
quired by  law  have  been  given,  and  no  op- 
position having  been  made  or  filed  hereto: 
It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  writing  herein 
filed,  purporting  to  be  the  last  will  and  tes- 
tament of  Saml.  A.  Maverick,  dec'd,  be,  and 
the  same  is,  admitted  and  probated  as  the 
tme,  valid,  and  original  last  will  and  testa- 
ment of  the  said  Saml.  A.  Maverldt,  dec'd. 
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It  Is  farth»  ordered  by  tbe  coart  that  said 
original  last  will  and  testament,  tosetlier 
wltb  the  proof  thereof,  be  rec<Hrded  by  the 
cleric,  and  that  letters  of  executorship  Issue 
to  Maiy  A.  Maverick,  on  her  taking  and  sub- 
scribing the  oath  required  by  law;  no  bond 
being  required  under  the  will."  The  certlfl' 
cate  was  as  tMowa:  "State  of  Texas,  coun- 
ty of  Bexar.  I,  Frank  McC.  Newton,  clerk 
of  the  county  court  of  said  county,  do  here- 
by certify  that  the  above  and  foregoing  is  a 
true  and  correct  copy  of  the  mrder  probating, 
and  the  last  will  and  testament  of  Samuel 
A  Maverick,  dec'd,  aa  tbe  same  appears 
of  record  In  Book  Q  (blue),  page  376,  and 
Book  A,  Record  of  WUls,  1(K,  respectively. 
Probate  Minutes  of  Bexar  County,  Texas,"— 
and  signed  officially  and  sealed.  The  objec- 
tion to  this  deed,  which  is  the  only  one  pre- 
sented In  appellants'  brief  by  proposition,  la 
this:  "Unless  the  certified  copy  of  the  will 
and  order  admitting  It  to  probate  show  the 
same  was  probated  in  a  court  having  Juris- 
diction thereof,  or  If  it  does  not  appear  there- 
from (as  in  this  case)  In  what  court,  county, 
or  state  the  same  was  probated,  same  Is  a 
nullity,  and  no  evidence  of  title."  It  is  Ju- 
dicially known  that  at  the  time  of  the  said 
order  of  probate  the  district  court  exercised 
probate  Jurisdiction  in  Texas;  also  that  at 
the  time  Mr.  >Cewton,  county  clerk,  gave  the 
above  certificate  the  county  courts  had  such 
Jurisdiction,  and  he  was  the  legal  custodian 
of  all  probate  records  of  his  county.  The 
order  of  probate  certified  was  from  the  pro- 
bate minutes  of  Bexar  county,  as  the  certifi- 
cate states.  It  follows,  and  tbe  presumption 
is.  that  the  order  was  duly  made  by  the 
court  having  ]arisdicti<Hi  of  probate  matters 
in  Bexar  connty  at  the  time  it  appears  from 
tbe  minutes  to  have  been  made.  The  pre- 
sumption Is  also  In  favor  of  the  Jnrlsdlction 
of  the  court  making  such  an  order. 

Under  the  rules,  the  ninth,  tenth,  and 
eleventh  assignments  cannot  be  considered. 
Wliat  particular  principle  is  relied  on  to 
show-  the  court  erred  In  not  admitting  the 
testimony  set  forth  in  the  assignments  does 
not  appear  in  tbe  briefs  of  appdlants.  Tbe 
assignments  are  that  the  court  erred  in  not 
admitting  certain  testimony,  and  the  prop- 
ositions are  that  the  testimony  was  proper 
and  should  have  been  admitted. 

Tbe  thirteenth  assignment  Is  based  on 
tbe  idea  that  possession  by  defendants  was 
alone  sufilclent  to  entitle  them  to  Judgment 
npoa  their  cross  action.  This  is  not  true, 
where  plaintiff  shows  a  title  from  the  state. 

Ttte  defensive  matter  in  this  case  appears 
to  be  that  defendants  had  acquired  rights 
under  the  state  to  portions  of  the  lands, 
and  that  vacancies  existed  which  authorized 
their  claims  for  homestead  donations.  Tbe 
evidence  introduced  by  plaintiff  was  sufficient 
in  itself  to  show  that  no  vacancies  existed. 
Defendants'  claims  under  the  homestead  do- 
nation laws  were  all  ruled  out  (with  one  ex- 
ception) and  there  is  no  sufficient  presenta- 


tion of  these  matters  in  appellants'  briefs 
to  warrant  our  disturbing  the  court's  rulings 
cm  the  subject,  as  we  have  already  said  in 
this  opinion.  Besides,  tbe  claims  appear  to 
have  been  properly  ruled  out,  as  the  instru- 
ments were  not  the  ones  described  in  the 
abstract  of  title  filed  in  this  case  by  defend- 
ants. The  exception  above  referred  to  con- 
sisted of  tbe  testimony  of  J.  N.  Daniel,  sur- 
veyor of  La  Salle  county,  to  the  effect  that 
defendant  Ratcliff  made  an  application  for 
a  homestead  donation  survey  in  the  latter 
part  of  1885;  that  witness  found  more  land 
than  be  expected,  and  surveyed  for  applicant 
200  acres;  that  he  sent  the  field  notes  to  the 
land  office,  but  the  land  office  returned  them, 
saying  that  there  should  be  160  acres  sur- 
veyed; and  that  no  further  application  nor 
resurvey  was  made  while  witness  was  sur- 
veyor. We  do  not  think  it  will  be  contend- 
ed that  Batcllff  Is  shown  by  this  testimony 
to  have  obtained  any  right  to  a  homestead 
donation. 

The  case  stands  thus:  Plaintiff  proved 
title  under  patents  to  tbe  stirveys  1  and  S 
in  question.  These  patents,  by  their  calls, 
reach  to  contiguous  surveys,  and  would  in- 
clude the  land  defendants  are  claiming,  and 
defendants  are  not  shown  to  have  acquired 
any  claim  under  the  state.  In  other  words, 
defendants  are  mere  trespassers  as  to  said 
surveys.  We  are  of  opinion  that  a  mere 
trespasser,  simply  because  be  has  possession. 
Is  not  in  a  position  to  have  the  calls  of  a 
patent  reformed,  where,  by  any  reasonable 
construction  of  Its  calls,  the  land  appears  to 
be  covered  by  the  patent.  This  Is  a  matter 
that  only  the  state,  or  some  one  holding 
under  It,  can  litigate  with  the  patentee  or 
those  holding  under  him.  Bryan  v.  Shirley, 
53  Tex.  440.  Therefore,  all  assignments  re- 
lating to  proof  of  vacancy,  and  all  matters 
that  go  to  such  Issue,  could  not  affect  plain- 
tifTs  right  to  Judgment  for  surveys  8  and  1. 

As  to  survey  No.  11.  Plaintiff  claimed  as 
lessee  of  the  owner.  The  seventh  assign- 
ment Is  that  "tbe  court  erred  In  permitting 
plaintiff,  over  defendants'  objections,  to  In- 
troduce In  evidence  a  written  lease  executed 
by  John  Dobson,  by  J.  F.  Onion,  agent,  and 
Raymond  Martin,  and  also  deposition  of 
Raymond  Martin,  taken  on  Aug.  81,  1889, 
as  shown  by  bill  of  exceptions  No.  10."  All 
objections  to  tbe  deposition  are  waived  by 
the  fact  that  the  proposition  advanced  hi 
the  brief  raises  only  the  question  that  the 
Instrument  was  not  admissible  as  a  record- 
ed instrument  This  view  we  would  sus- 
tain. But  there  were  other  methods  of  prov- 
ing the  lease,  and  the  proposition  advanced 
does  not  go  further  and  allege  that  the 
lease  was  not  proved  in  some  other  manner; 
nor  does  it  allege  tnat  the  written  lease  was 
all  the  evidence  there  was  to  show  a  lease. 
In  this  condition  of  the  brief,  It  Is  not  as- 
serted that  the  lease  was  not  proved,  and 
tbe  duty  is  not  imposed  on  us,  under  the 
mles,  to  investigate  the  record  to  aacartaln 
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what  the  evidence  Is  on  the  subject    The 
presnmiktlon  la  In  favor  of  the  Jadgment. 

We  conclude  that  this  survey  stands  like 
the  others,  and  the  Judgment  is  affirmed. 


SPENCB  V.  DAWSON  et  «L 

(Court  of  OiTil  Appeals  of  Texas.     Feb.  26, 

1902.) 

ADDITIONAL  SCHOOL  LANDS-HOMB  TRACT- 
SBnTLBMBNT  —  AWARD  —  CANCELLATION  — 
APPLICATION  —  RBJHCTION  —  PROOFS  OP  OC- 
CUPANCY—CBRTIFIED  COPIES  —  ADMISSIBII^ 
ITT. 

1.  An  application  for  the  purchase  of  school 
land  as  an  actual  settler  was  accepted,  the 
required  payment  made,  and  oblieation  for 
the  balance  of  the  price  given.  Without  ac- 
tual settlement  on  the  land,  the  applicant  sold 
his  interest  to  another,  whose  obligation  was 
accepted  in  lieu  of  his  own.  The  purchaser 
then  applied  as  a  settler  of  such  tract  to  pur- 
chase a  section  as  additional  lands,  and  his 
application  was  accepted,  money  paid,  and 
obligation  given.  A  few  months  thereafter  he 
sold  the  home  tract,  to  one  person  and  the  ad- 
ditional section  to  plaintiff's  intestate,  who 
then  made  application  to  purdiase  such  section 
as  additional  to  a  tract  of  his  own  on  which 
he  resided,  and  filed  his  obligation,  but  did 
not  make  the  first  payment  required.  His  ap- 
plication was  not  accepted,  but  his  obligation 
was  substituted  for  that  of  his  grantor.  There- 
after the  commissioners  canceled  the  applica- 
tion of  his  grantor.  The  section  was  then 
awarded  to  defendants  as  actual  settlers  there- 
on. Held  that,  the  original  applicant  for  the 
home  tract  not  having  been  an  actual  settler 
thereon,  the  award  of  the  additional  section 
was  improperly  made  to  the  grantor  of  plain- 
tiff's intestate. 

2.  There  being  no  evidence  that  the  home 
tract  of  plaintifTs  intestate  was  within  five 
miles  of  such  additional  section,  he  having 
failed  to  malie  his  first  payment,  and  it  not 
appearing  that  he  had  not  exhausted  his  privi- 
lege of  pnrcluiBing  from  the  state,  plaintiff 
could  not  recover  the  laud  because  of  such  ap- 
plication. 

3.  In  an  action  between  adverse  claimants 
of  school  lands  certified  copies  of  proofs  of 
occupancy  filed  in  the  general  land  office  by 
one  through  whom  plaintiff  claims  title  are 
not  competent,  the  proofs  being  ex  parte. 

Appeal  from  district  court,  Tom  Qreen 
county;    J.  W.  Tlmmins,  Judge. 

Action  by  Joseph  Spence,  Jr.,  administra- 
tor of  the  estate  of  J.  M.  Franklin,  deceased, 
against  T.  H.  Dawsota  and  others.  From  a 
Judgment  for  defendants,  plaintifl  appeals. 
Affirmed. 

-  Appellant  brought  this  suit  to  recovor  from 
the  appellees  a  section  of  school  land,  and 
from  a  Judgment  against  him  be  prosecutes 
this  appeal.  The  case  is  submitted  in  this 
court  on  the  trial  Judge's  conclusions  of  fact, 
which  are  as  follows:  "(1)  That  section  No.  4, 
located  by  virtue  of  certificate  No.  499  In  the 
name  of  Adams,  Beaty  &  Moulton;  section 
No.  170,  located  by  virtue  of  certificate  No. 
28/40  In  the  name  of  the  Washington  County 
Ry.  Co.;  and  section  No.O,  located  by  virtue  of 
certificate  No.  1/1028  in  the  name  of  Beaty, 
Seale,  and  FOTward,— are  all  public  fret- 
scbo<d  lands  situated  in  Tom  Greoi  county, 
Texas,  and  that  under  the  act  approved  April 


l(t,  1896,  an  of  said  lands  were  by  A.  J. 
Baker,  commissioner  of  the  general  land  of- 
fice, classified  as  dry  grazing  lands,  appraised 
at  fl  per  acre,  and  placed  on  the  market  for 
sale  on  the  28th  day  ot  August,  1895;  and 
that  no  change  In  the  classification  and  ap- 
praisement of  said  lands  has  been  made  since 
said  date.  (2)  That  on  the  10th  day  of  Sep- 
tember, 1896,  J.  W.  Hammack,  Jr.,  applied 
to  purchase  the  N.  E.  \i,  of  said  section  No. 
4,  in  the  name  of  A.,  B.  &  M.,  as  an  actual 
settler,  paid  to  the  state  (me-fortleth  of  the 
purchase  money  therefor  In  cash,  and  exe- 
cuted his  obligation  as  required  by  law  for 
the  balance  of  the  purchase  money;  and  that 
said  land  was  awarded  to  said  Hammack  im- 
der  his  application  aforesaid  on  the  lOtb  day 
of  September,  1895;  and  that  said  appllca- 
tlon,  award,  and  sale  to  said  Hammack  were 
in  all  things  regular,  and  made  In  compliance 
with  the  laws  of  this  state,  but  no  settle- 
ment by  Hammack  was  proved  in  this  case. 
(S)  That  on  the  llth  day  of  May,  1896,  said 
J.  W.  Hammack,  Jr.,  sold  and  conveyed  to 
A.  J.  Taylor  the  said  N.  B.  %  of  section  No. 
4,  A.,  B.  &  M.,  and  that  the  obligation  of 
the  said  Taylor  to  the  state  of  Texas  was 
duly  substituted  for  that  of  the  said  Ham- 
mack, as  required  by  law,  and  that  said 
Taylor  held  said  quarter  section  of  land  un- 
der his  purchase  thereof  on  May  11,  1896,  to 
the  15th  day  of  March,  1897,  when  he  sold 
the  same  to  S.  W.  Wells;  and  that  the  said 
J.  W.  Hammack,  Jr.,  and  his  vendees.  A.  3. 
TaylOT  and  8.  W.  Wells,  have  paid  to  the 
state  all  interest  money  due  the  state  under 
said  purchase  as  required  by  law.  (4)  Tiiat 
on  the  28th  day  of  December,  1896,  A.  J. 
Taylor,  tmder  said  purchase  from  Hammack 
as  an  actual  settler  on  the  N.  B.  %  of  section 
No.  4,  A.,  B.  &  M.,  aforesaid,  made  bis  ap- 
plication in  due  and  legal  form  to  purchase 
section  No.  6  in  the  name  of  B.,  S.  &  F.  as 
additional  grazing  lands,  same  being  situated 
within  five  miles  of  the  N.  E.  ^  of  said 
section  No.  4,  paid  one-fortieth  of  the  pur- 
chase price  for  said  section  No.  6  In  cash, 
and  executed  bis  obligation  for  the  balance 
of  the  purchase  money  therefor,  as  required 
by  law;  and  that  said  section  No.  6,  B..  S. 
&  F.,  was  awarded  and  sold  to  the  said  Tay- 
lor by  the  commissioner  of  the  general  laud 
office  on  his  said  application  on  January  20, 
1897,  the  sale  thereof  dating  from  the  2Sth 
day  of  December,  1896;  the  said  application, 
award,  and  sale  being  regular  and  In  com- 
pllRtice  with  law  in  all  respects,  and  the  said 
Taylor  being  an  actual  settler  living  on  said 
N.  E.  ^  of  said  section  No.  4  at  the  time 
be  made  his  application  to  purchase  said  sec- 
tion No.  6,  and  continuing  to  reside  thereon 
until  after  bis  sale  of  said  section  No.  6  to 
J.  M.  Franklin  on  February  16,  1897.  (5) 
That  <m  the  16th  day  of  February,  1897,  A. 
J.  Taylor  sold  and  conveyed  to  J.  M.  Frank- 
lin said  section  No.  6,  B.,  S.  &  F.,  by  deed 
duly  recorded  In  the  deed  records  of  Tom 
Oreen  county  in  Vol.  12,  on  pages  48  and  4tt, 
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and  flled  in  the  general  land  oBice  on  July 
10,  1887;   and  tbat  on  said  10th  day  Of  July, 
1897,  Bald  J.  M.  Franklin,  being  an  actual 
settler  in  good  faith  living  on  the  8.  %  of 
the  S.  W.  %  of  section  No.  170,  in  the  name 
of  the  Washington  Oounty  Ry.  C!o.,  made  hla 
application  to  purchase  said  section  No.  dt 
B..  8.  &  F.,  ae  additional  grazing  land  there- 
to;   said  apikllcatlcm  and  obligation  of  the 
said  J.  M.  Franklin  being  in  all  things  regu* 
lar    and  In  compliance  with  law,  and  flled 
in  the  general  land  office  on  said  lOtb  day 
of  July,  1807.     And  that  said  Franklin  did 
not  pay  to  the  state  the  first  payment  of 
one-fortieth  part  of  the  purchase  money  for 
said  section  No.  0,  B.,  S.  A  F.,  under  his 
application,  and  that  said  land  was  never 
awarded  to  said  Franklin  under  said  applica- 
tion, but  that  his  said  obligation  for  said 
section  No.  6,  B.,  S.  &  F.,  was  substituted 
In  the  land  office  for  that  of  the  said  Taylor, 
hts  vendor.    And  that  all  interest  money  that 
has  become  due  on  the  obligation  of  the  said 
Franklin  given  tor  said  section  No.  6  has 
been  paid  to  the  state  as  required  by  law; 
said  Taylor's  obligation  for  said  section  No. 
6  being  canceled.    (6)  Tbat  by  regnilar  chain 
of  transfers  from  said  J.  W.  Dean,  the  orig- 
inal purchaser  from  the  state  of  the  said  S. 
W.  %  of  section  170,  Wasbtogton  County  Ry. 
Co.,  J.   M.  Ftanklin  became  the  owner  of 
the  8.  %  of  the  S.  W.  %  of  said  section  No. 
170,  In  the  name  of  the  Washington  County 
By.  Ca,  as  afwesaid,  prior  to  June  SO,  1897; 
and  tliat  prior  to  said  date  said  S.  W.  %  of 
said  section  No.  170  bad  be^  occupied  for 
three  years  as  required  by  law,  and  proof  of 
such  occupancy  flled  in  the  general  land  of- 
fice on  November  18,  1885.    (7)  That  at  the 
time  of  the  application  of  said  J.  M.  Frank- 
lin to  purchase  said  section  No.  6  as  addi- 
tional grazing  lands  he  was  an  actual  settlt-r 
living  on  the  8.  %  of  the  8.  W.  %  of  said 
section   No.  170,  and  that  thereafter,  some 
time  atjont  the  middle  of  July,  1897,  said  J. 
M.   Franklin  moved  on  said  section  No.  0, 
B.,  8.  &  F.,  and  built  a  house  on  same;  that 
said  E'ranklln  never  abandoned  said  section 
No.   6,   bnt  claimed  the  same  as   his  home 
up  to  tbe  time  he  was  killed  thweon  in  Janu- 
ary, 1899.    (8)  Tbat  on  the  25th  day  of  Oc- 
tober, 1900.  the  commisslcmer  of  the  general 
land  office  Indorsed  on  the  application  and 
obligation   of   the  said   A.   J.   Taylor,  dated 
December  28,  1896,  and  given  tor  said  section 
No.  6.  B.,  8.  &  F.,  as  hereinbefore  set  out, 
as  follows:    'Canceled  by  vlrtne  of  transfer 
before  three  years'  occupancy  on  home  tract 
F.  37,417,  wherein  bis  assignee  seeks  to  hold 
by  virtue  of  bis  home  sec.  170  a  dlftereut 
tract  to  original  home  tract    10/25/00.    Jno. 
J.  Terrel,  Ch.  Clk.  A  Actg.  Com'r.'    And  said 
commissioner,  on  said  25th  day  of  October, 
1900,  declared  the  Ftanklin  purchase  of  said 
sectiMi  NOk  0,  B.,  8.  &  F.,  forfeited  for  aban- 
donment, and  <m  the  same  day  placed  said 


land  on  the  market  for  sale  to  actual  settlers 
at  fl  per  acre.  (9)  That  on  the  27th  day  of 
October,  1900,  Mrs.  M.  F.  MltcheU,  defendant 
herein,  made  her  application  lb  due  and  legal 
toem  to  purchase  said  section  No.  6,  B.,  8. 
&  F.,  as  an  actual  settler  thereon,  paid  to 
the  state  the  one-fortieth  of  the  purchase 
price  in  cash,  and  executed  her  obligation 
for  the  balance  of  the  purchase  mcmey  due 
the  state,  as  required  by  law,  and  flled  said 
application  and  obllgatlmi  in  said  general  land 
office  on  the  29th  day  of  October,  1900,  and 
said  land  was  sold  and  awarded  to  her  ou 
her  said  application,  the  sale  thereof  to  her 
to  date  from  the  29th  day  of  October,  1000. 
(10)  That  Joseph  Spence,  Jr.,  is  the  duly  ap- 
pointed, qualified,  and  acting  administrator  of 
the  estate  of  the  said  J.  M.  Franklin,  <le- 
ceased;  and  that  said  J.  M.  Franklin  di<3d 
Intestate  in  Tom  Green  county,  Texas,  tin  or 
about  the  29th  day  of  January,  A.  D.  1899." 

A.  R.  Surges,  for  appellant 

KEY,  J.  (after  stating  the  facts).  The 
trial  court  held  that  the  plaintlfTs  title  de- 
pended upon  the  validity  of  J.  W.  Ham- 
mack's  tltie  to  one-quarter  of  section  No.  4, 
Adams,  Beaty  &  Moulton  survey;  and  that 
the  latter  title  was  Invalid,  because  it  was 
not  shown  that  Hammack  was  ever  an  ac- 
toal  settler  \ipOa  the  land.  This  ruling  was 
correct  as  to  the  title  asserted  under  Taylor. 
As  to  Franklin's  attempt  to  acquire  the  land 
by  purchase  from  the  state,  it  Is  sufficient  to 
say  tbat  it  was  not  shown  to  be  contiguous 
to,  nor  within  a  radius  of  five  miles  of,  the 
land  occupied  by  Franklin  as  an  actual  set- 
tler; and  therefore  It  was  not  shown  that 
be  was  ehtltled  to  purchase  the  land  as  ad- 
ditional to  his  home  place.  And  said  at- 
tempted purchase  was  ineffectual  for  the  fur- 
ther reason  that  Franklin  did  not  pay  to  the 
state  the  first  payment  of  one-fortieth  part  of 
the  purchase  money,  as  required  by  law. 
Furthermore,  as  applicable  to  Franklin's  ap> 
plication  to  purchase,  relied  on  by  appellant 
It  has  recently  been  hrid  by  this  court  that 
otae  seeking  to  recover  school  land  under  a 
rejected  application  to  purchase  must  show 
that  he  has  not  already  purchased  as  much 
as  four  sections,  and  thereby  exhausted  his 
right  to  purchase  such  lands  from  the  state; 
and  this  was  not  done  in  this  case.  Nowl'.n 
V.  Hall,  66  S.  W.  116,  3  Tex.  Ct  Rep.  718, 
and  opinion  on  rehearing  (this  day  filed)  06 
S.  W.  861. 

We  think  the  court  ruled  correctly  In  ex- 
cluding the  certified  copies  from  the  general 
land  office  of  Hammack's  proof  of  occupancy 
of  the  quarter  section  alleged  to  have  been 
purchased  by  him.  Such  ex  parte  proof  was 
not  admissible  in  this  case  for  the  purpose 
of  showing  that  Hammack  was  an  actual 
settler  on  the  land. 

No  error  has  been  pointed  out  and  the 
judgment  will  be  affirmed.    Affirmed. 
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GULF.  O.  &  S.  P.  RT.  CO.  t.  JOHNSON. 

(Court  of  Civil  Appeals  of  Texas.    March  11, 
1902.) 

RAILROADS-nRES-EVIDBNCBi— NEQUOENCB— 
PLBADINO  AND  PROOF— BURDEN  OP  PROOF 
—HEARSAY— IMPEACHING  WITNESS. 

1.  Bvidence  that  several  monthg  after  fir« 
was  set  iu  plaintiff's  house,  at  a  time  when 
trees  between  it  and  defendant's  railroad  were 
full  of  leaves,  cinders  were  found  on  the  roof, 
is  too  remote  to  show  the  fire  was  set  by  cin- 
ders from  defendant's  engine. 

2.  Testimony  of  notary  as  to  statements  of 
witness  when  he  took  her  deposition  is  hear- 
say if  introduced  to  prove  truth  of  such  state- 
ments, and  if  introduced  to  impeach  her  is  in- 
admissible, there  having  been  no  proper  pred- 
icate  laid. 

3.  Incompetency  of  persons  in  charge  of  loco- 
motive stated  to  have  set  fire  by  sparks  not 
having  been  alleged  as  negligence,  or  been  in 
issue,  an  instructicm  not  to  find  for  defendant, 
under  certain  circumstances,  unless  it  was 
also  fonnd  such  persons  were  competent,  is  er- 
ror. 

4.  While  proof  that  fire  was  caused  by 
sparks  thrown  by  defendant's  engine  presents 
a  prima  facie  case  entitling  plaintiff  to  re- 
covery, unless  rebutted,  defendant  need  only 
meet  it,  and  need  not  show  by  the  preponder- 
ance of  evidence  that  it  was  not  negligent. 

Appeal  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  Oceana  Johnson,  by  next  friend, 
against  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company.  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  appel- 
lant   Burke  &  Griggs,  for  appellee. 

PLEASANTS,  J.  Appellee,  by  her  next 
friend,  W.  T.  Johnson,  brought  this  salt  to 
recover  damages  for  personal  Injuries  al- 
leged to  have  been  caused  by  the  negligence 
of  appellant  The  circumstances  under 
which  appellee  received  the  Injuries  com- 
plained of,  and  the  negligence  of  the  appel- 
lant by  which  such  Injuries  are  alleged  to 
have  been  caused,  are  stated  In  the  petition 
as  follows:  "That  on  or  alMXit  the  said  first 
day  of  July,  1894,  while  the  plalntlft,  Oceana 
Johnson,  lay  in  her  crib  or  cradle  In  ber  said 
home,  and  over  wbicb  said  cradle  was 
tlirown  a  mosquito  bar  or  netting,  a  passing 
locomotive  or  engine,  #78,  of  the  defendant 
company,  to  which  were  attached  a  long 
train  of  cars,  by  reason  of  defective  ma- 
chinery and  appliances  upon  the  said  locomo- 
tive or  engine,  and  the  negligent  and  care- 
less manner  of  the  operation  thereof  by  the 
said  defendant  its  agents,  servants,  and  em- 
ployees, the  said  engine  or  locomotive  #78 
emitted  and  threw  live  sparks  of  fire  and 
burning  cinders  into  plaintiff's  said  home, 
and  upon  the  said  cradle  of  said  Oceana, 
Igniting  the  clothing  therein,  and  the  said 
fire,  once  so  started,  quickly  communicated 
to  the  clothing  and  person  of  the  said  infant 
child,  Oceana  Johnson,  who  then  and  at 
that  time  was  about  three  months  old,  and, 
being  entirely  helpless  and  unable  to  extri- 


cate herself  from  said  burning  couch,  tlie 
said  Oceana  Johnson  was  burned,"  etc.  Ap- 
pellant answered  by  general  demurrer  and 
general  denial.  The  trial  of  the  case  in  the 
court  below  by  a  Jury  resulted  in  a  verdict 
and  judgment  In  favor  of  appellee  for  $4|500, 
from  which  judgment  this  appeal  Is  prose- 
cuted. 

The  conclusion  we  hare  reached  as  to  the 
proper  disposition  of  this  appeal  renders 
a  statement  of  the  facts  unnecessary,  and 
for  the  purposes  of  this  opinion  It  is  suffi- 
cient to  say  that  the  evidence  upon  all  the 
material  issues  in  the  case  was  conflicting. 
There  Is  evidence  In  the  record  tending  to 
establish  the  allegations  of  the  petition  that 
the  fire  was  caused  by  sparks  emitted  from 
appellant's  engine  No.  78,  and  that  the  en- 
gine was  not  properly  equipped  with  spark- 
arresting  appliances,  and  was  operated  in  a 
negligent  and  careless  manner  by  appellant's 
servants  at  the  time  said  sparks  were 
thrown.  On  the  other  hand,  appellant  in- 
troduced evidence  which  tends  to  show  that 
the  Are  was  not  caused  by  sparks  thrown 
from  Its  engine,  and  that  said  engine  was 
equipped  with  the  best  known  appliances  for 
preventing  the  escape  of  sparks,  and  was  be- 
ing properly  and  carefully  operated  at  the 
time  the  fire  occurred.  Plaintiff  was  allow- 
ed to  show  by  the  witness  Wood  that  just 
after  he  moved  Into  the  house  which  was  oc- 
cupied by  the  plaintiff  at  the  time  of  the  ac- 
cident he  had  the  gutters  and  rain  troughs 
attached  to  the  house  cleaned  out  and  fonnd 
a  quantity  of  cinders  in  said  gutters  on  that 
side  of  the  house  next  to  the  railroad  track 
of  appellant  and  that  he  also  bad  the  cis- 
tern on  said  place  cleaned  out  and  that  the 
water  found  In  the  cistern  was  very  black. 
This  testimony  was  objected  to  by  the  de- 
fendant on  the  ground  that  It  showed  a  con- 
dition existing  several  months  after  the  in- 
jury complained  of,  and  was  Irrelevant  and 
immaterial,  and  did  not  tend  to  show  the 
condition  of  the  engine  which  plaintiff  al- 
leged caused  the  injury.  We  think  the  ob- 
jections to  this  testimony  should  have  been 
sustained.  The  record  shows  that  the  In- 
jury to  plaintiff  occurred  about  the  Ist  of 
July,  1894,  and  that  the  witness  moved  into 
the  house  formerly  occupied  by  plaintiff  some 
time  in  March,  1895.  It  was  also  shown 
that  there  were  several  trees  in  plaintiff's 
yard  near  the  bouse,  and  between  it  and  the 
railroad  track,  which  at  the  time  of  the  in- 
Jury  were  full  of  leaves  and  In  thick  foliage. 
The  fact  tliat  eight  or  nine  months  after  the 
Injury  cinders  were  found  in  the  grutters  on 
the  house,  and  that  the  water  in  the  cistern 
was  black,  In  no  way  tended  to  show  that 
the  Are  by  which  plaintiff  was  injured  was 
caused  by  sparks  or  cinders  thro-mi  by  en- 
gine No.  78,  as  alleged  by  plaintiff.  The  fact 
that  cinders  from  some  of  the  numerous  en- 
gines that  passed  plaintiff's  house,  after  the 
blasts  of  winter  had  stripped  the  trees  be- 
fore mentioned  of  their  foliage,  may  have 
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fallen  upon  the  house,  does  not  tend  to  show 
that  cinders  from  an  engine  could  have 
been  thrown  Into  or  even  upon  aaid  house 
at  the  time  of  the  injury  when  said  trees 
were  covered  with  foliage,  nor  does  it  tend 
to  show  that  engine  No.  78  ever  threw  any 
sparks  or  cinders  Into  said  house.  We  are 
of  <q)inioD  that  the  circumstances  established 
by  this  evidence  are  too  remote  to  be  mate- 
rial to  any  issue  in  the  case,  and  the  evi- 
doice  should  have  been  excluded. 

One  of  the  witnesses,  Mrs.  J.  A.  Downs, 
who  teetifled  by  deposition  for  plalntifF,  also 
teetlfled  by  deposition  for  the  defendant, 
and,  in  rebuttal  of  the  testimony  of  this  vrlt- 
nesa  given  for  defendant,  plalntlfF  (^ered 
the  testimoBy  of  the  witness  R.  L.  White- 
head, the  notary  who  tooic  the  depositlcms  of 
eald  witness  which  were  Introduced  by  the 
-defendant  In  offering  the  testimony  of  the 
notary  plaintifTs  attorney  made  the  follow* 
Ing  statement:  "This  Is  a  set  of  depositlonB 
by  Mrs.  Downs,  which  the  defendant  read 
In  evldoice.  I  want  to  introduce  this  vrlt- 
aess  for  the  purpose  of  showing  her  man- 
ner and  conduct  at  the  time  this  notary  went 
there  to  take  her  depositions,  that  the  Jury 
may  Jadge  of  her  actions  and  of  the  charac- 
ter of  her  testimony;  that  a  part  of  her  tes- 
timony  in  this  very  depoeltlMi  may  be  rebut- 
ted. If  the  witness  were  before  the  Jury 
tbey  could  Judge  of  the  credibility  of  her  tes- 
timony. They  could  form  that  Judgment  par- 
tially by  actions  aa  well  as  by  word  of 
month.  She  has  testified  In  here  that  she 
has  not  seen  a  soul  connected  with  the  de- 
fendant in  this  case;  has  not  talked  to  any- 
body; and  I  propose  to  show  by  this  wit- 
oera,  who  took  that  deposition,  the  manner 
of  her  actions,  and  what  she  said  dtjrlng  the 
time  that  he  was  taking  her  deposition."  De- 
fendant excepted  to  these  remarks  of  plaln- 
tUTa  counsel,  on  the  ground  that  the  pro- 
posed evidence  was  inadmissible,  and  the 
statements  of  counsel  were  made  for  the  pur- 
pose of  Influencing  the  Jury,  and  were  Im- 
proper. The  court  then,  over  defendant's 
-objectloo,  had  the  Jury  withdrawn,  and,  hav- 
ing heard  the  statements  of  the  witness,  al- 
lowed him  to  testify  before  the  Jury  as  fol- 
lows: "Q.  You  are  a  notary  public?  A.  I 
am,  sir.  Q.  You  took  this  deposition  of  Mrs. 
Julia  A.  Downs  in  October,  1900?  A.  I  did, 
sir.  Q.  State  to  the  Jury  what  you  said  to 
her  when  yon  stepped  upon  the  porch,  and 
what  she  said  to  you,  and  what  you  did,  and 
what  she  did,  regarding  the  taking  of  this 
dejmsitlon,— Just  In  the  words  and  actions 
as  near  as  you  can  repeat  It.  A.  There  Is  a 
gallery  to  this  house,  a  front  gall«7;  I 
stepped  upon  the  gallery,  and  there  were 
three  ladles  in  the  room.  I  knocked  upon  the 
do<H'  and  asked  for  Mrs.  Downs.  I  had  nev- 
er seen  any  of  the  ladies  previous  to  that 
time.  Mrs.  Downs  was  shown  to  me,  and  I 
Introduced  myself  to  her,  and  told  her  I 
had  come  to  take  her  deposition.  She  asked 
me  If  I  came  from  Mr.  Dupree,    I  had  these 


interrogatories  In  my  hand,  and  I  says,  '1 
have  the  questions  Mr.  Dupree  has  propound- 
ed,' and  I  showed  her  Mr.  Dupree's  signa- 
ture. She  told  me  It  was  a  good  thing  I 
had  come,  because  the  other  parties  had 
been  there  yesterday,  and  asked  me  to  come 
in.  She  wanted  me  to  take  the  deposition  in 
the  front  room,  but  I  suggested  to  her  that 
we  go  in  the  back  room,  where  we  would 
not  be  disturbed  by  the  other  ladles,  and  we 
went  back  there.  I  sat  down  like  at  this 
table,  and  she  sat  right  where  Mr.  Blodgett 
is  now  In  answering  questions.  Q.  Now, 
what,  if  anything,  did  she  say  to  yon  when 
you  read  any  of  those  interrogatories  in  re- 
gard to  writing  down?  A.  There  were  some 
of  these  Interrogatories,  I  don't  know  which 
ones  they  were,  and  when  I  read  them  to 
her  she  said  to  me,  'You  know  how  It  ought 
to  be;  Just  write  It  down.*  That  was  her 
statement.  I  replied  to  her,  'No;'  I  want- 
ed to  put  it  down  Just  as  she  stated  it,  word 
for  word,  and  as  neariy  In  her  own  language 
as  I  could."  The  defendant  objected  to  this 
testimony  on  the  ground,  "(1)  That  the  same 
was  hearsay  testimony.  (2)  That  the  wit- 
ness could  not  in  such  manner  affect  the  evi- 
dence taken  before  him  as  a  notary  public, 
to  which  he  bad  certified;  that  he  could  not 
go  behind  his  certificate  as  an  (^cer  and  af- 
fect the  credibility  of  the  evidence  In  the 
manner  and  form  in  which  her  depdeltlon 
was  taken;  and  that  the  same  was  calculat- 
ed to  create  prejudice  against  the  defendant 
In  the  minds  of  the  Jury."  The  evident  pur- 
I>ose  of  the  plaintHTs  counsel  in  introducing 
this  testimony,  as  shown  by  his  remarks'  and 
by  the  testimony,  was  to  attack  the  cred- 
ibility of  the  witness  Mrs.  Downs,  and  to 
prejudice  the  Jury  against  the  witness  by 
showing  that  she  did  not  want  to  give  her 
testimony  to  any  notary  who  had  not  been 
sent  to  her  by  defendant's  attorney,  Mr. 
Dupree.  We  Icnow  of  no  rule  of  evidence 
under  which  this  testimony  was  admissible. 
The  testimony  of  the  notary  as  to  any  state- 
ment made  by  Mrs.  Downs  to  him  was  clear- 
ly hearsay  If  introduced  for  the  pwpose  of 
proving  the  truth  of  such  statements.  If 
such  testimony  was  Introduced  for  the  pur- 
pose of  impeaching  Mrs.  Downs,  it  was  in- 
admissible, because  no  proper  predicate  had 
been  laid.  If  It  be  conceded  that  Mrs. 
Downs  testified,  as  stated  by  coimsel  for 
plaintiff,  that  she  had  not  seen  or  talked  to 
any  one  connected  with  the  defendant  in 
regard  to  the  case,  there  is  nothing  in  the 
testimony  of  the  notary  to  contradict  her 
upon  this  point;  and  there  is  no  pretense 
that  any  predicate  was  laid  for  the  intro- 
duction of  any  other  statement  made  by  her 
to  the  notary.  But,  aside  from  all  this,  the 
evidence  was  inadmissible,  for  the  reason 
that  Mrs.  Downs  was  plaintiff's  witness,  and 
her  credibility  could  not  be  assailed  by  plain- 
tiff. Having  vouched  for  the  credibility  of 
the  witness,  plaintiff  cannot  be  beard  to  im- 
peach her.    Paxton  t.  Boyce^  1  Tex.  817; 
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Ooree  v.  Goree  (Tex.  OIt.  App.)  B4  S.  W. 
1036, 

The  charge  of  the  court  contains  the  fol- 
lowing paragraplia:  "And  If  you  find  from 
the  evidence  that  the  plaintiff  has  proven 
these  facts  by  a  preponderance  of  the  evi- 
dence, then  the  burden  would  be  upon  the 
defendant  to  prove,  by  a  preponderance  of 
the  evidence,  that  such  sparks,  if  any,  in  es- 
caping from  defendant's  locomotive,  were 
not  caused  by  any  negligence  of  the  defend- 
ant or  its  employes,  or  to  prove  the  exist- 
ence of  such  state  of  facta  as  in  the  third 
paragraph  of  this  charge  you  have  l>een  in- 
structed would,  if  proven,  absolve  the  defend- 
ant from  liability;  that  is  to  say,  if,  from 
the  evidence,  you  believe  that  sparks  es- 
caped from  defendant's  engine,  and  set  fire 
to  the  bed  and  clothing  of  the  plaintiff, 
Oceana  Johnson,  and  that  said  flre  so  com- 
municated to  the  bed  and  clothing  of  plain- 
tiff injured  her,  then  such  state  of  facts,  be- 
ing proven,  would  constitute  a  prima  fade 
case  of  negligence  on  the  part  of  defendant, 
and,  in  the  absence  of  rebutting  evidence 
sufficient  to  overcome  such  prima  facie  case 
of  negligence,  you  should  render  a  verdict 
for  the  plaintiff.  If,  however,  from  the  evi- 
dence, you  believe  that  sparks  of  fire  escaped 
from  defendant's  engine  and  set  out  the  fire 
which  caused  the  plaintiff's  injuries,  but  that 
the  engine  from  which  said  sparks  escaped, 
if  any,  was,  at  the  time  the  said  fire  was  set 
out,  equipped  with  spark  arresters  and  ap- 
pliances which  practical  experience  has 
proven  to  be  among  the  best  known,  to  pre- 
vent the  escape  of  sparks,  flre,  or  cinders 
from  locomotives,  and  that  such  appliances 
and  apparatus  were  in  good  order  at  the  time 
the  flre  was  set  out,  and  that  said  engine 
was.  then  being  (derated  by  competent  em- 
ployes, and  was  operated  with  ordinary  care 
to  prevent  the  escape  of  sparks,  then,  in  such 
a  state  of  facts,  you  are  Instructed  that  a 
prima  facie  case,  if  any,  made  by  the  es- 
cape of  sparks  and  flre  would  be  rebutted, 
and  in  such  a  state  of  facts,  if  any,  yon 
should  find  for  the  defendant  But  if  from 
the  evidence  you  believe  that  the  flre  was 
caused  by  a  spark  or  sparks  emitted  from 
the  defendant's  engine,  and  that  defendant 
has  failed  to  equip  its  engine  to  prevent 
sparks,  if  any,  escaping,  with  spark  ar- 
resters found  by  practical  experience  to  be 
among  the  best  known  to  prevent  the  es- 
cape of  sparks,  fire,  or  cinders,  or  that  the 
agents  or  employes  of  the  defendant  engaged 
in  operating  said  engine  failed  to  use  ordi- 
nary care  to  prevent  the  escape  of  sparks, 
or  that  such  appliances,  if  any,  were  not  in 
good  order,  or  that  said  eng^ine  was  not  op- 
erated by  competent  employes,  then  In  such 
a  state  of  facts  yon  are  instructed  that  a 
prima  facie  case,  if  any,  made  out  by  proof 
of  sparks  escaping  and  causing  fire,  would 
not  be  rebutted,  and  you  should  In  such  a 
state  of  facts,  if  any,  return  a  verdict  for 
the  plaintiff.    Therefore,  if  you  believe  from 


the  evidence  that  the  flre  complained  of  by 
the  plaintiff  originated  from  sparks  emitted 
from  an  engine  of  the  defendant,  and  if  you 
farther  believe  from  the  evidence  that  said 
engine  at  the  time  said  flre  was  set  ont  was 
equipped  with  apparatus  and  aiq>liances 
which  practical  experience  has  proven  to  be 
among  the  best  known  to  prevent  the  es- 
cape of  sparks,  fire,  or  cinders  from  locomo- 
tives; and  that  such  appliances  and  appa- 
ratus were  In  good  order  at  the  time  the  fire 
Is  alleged  to  have  been  set  out;  and  if  you 
further  believe  that  said  oiglne  was,  at  the 
time  said  fire  was  set  out,  carefully  operated 
by  competent  and  skillful  employes,  then, 
although  you  may  further  believe  that  the 
flre  did  originate  from  sparks  emitted  from 
an  engine  of  the  defendant,  you  will.  In 
such  event  (if  you  so  find  the  facts),  find  for 
defendant." 

These  paragraphs  of  the  charge  are  as- 
sailed by  appellant  on  the  grounds  that  they 
present  an  Issue  not  made  by  the  pleading 
and  evidence,  are  upon  the  weight  of  the  evi- 
dence, and  erroneously  instruct  the  Jury  as  to 
the  burden  of  proof.  We  think  It  clear  that 
the  charge  is  open  to  the  first  of  these  objec- 
tions. PlalntifTs  petition  does  not  allege,  aa 
a  ground  of  negligence,  the  incompetence  of 
the  employes  of  defendant  who  were  operat- 
ing the  engine  at  the  time  the  flre  occurred, 
and  the  competency  or  Incompetency  of  such 
employes  was  not  an  issue  in  the  case.  No 
rule  of  law  Is  more  flrmly  fixed  by  the  de- 
cisions of  our  courts  than  the  rule  which  for- 
bids a  trial  court  to  submit  to  the  Jury  by 
his  charge  an  issue  not  raised  by  the  plead- 
ing in  the  case.  The  violation  of  this  rule  In 
the  charge  above  quoted  was  manifestly 
prejudicial  to  the  defendant  If  the  Jury  be« 
Ueved  from  the  evidence  the  engine  In  ques- 
tion was  properly  equipped  with  appliances 
to  prevent  the  escape  of  sparks,  and  was 
properly  and  carefully  handled,  the  defend- 
ant was  entitled  to  a  verdict  even  though 
the  JiU7  believed  from  the  evidence  that  the 
fire  was  caused  by  sparks  thrown  by  the  en- 
gine, and  yet  this  charge,  in  effect  Instructs 
the  Jury  that  they  could  not  upon  this  state 
of  facts,  find  for  the  defendant  unless  they 
further  found  that  the  persons  operating  said 
engine  were  competent  Railway  Co.  y.  Vie- 
no  (Tex.  Civ.  App.)  26  S.  W.  230;  Railway 
Co.  V.  GUmore,  62  Tex.  381.  It  occurs  to  us 
that  this  charge  would  have  been  erroneous 
even  if  plaintiff  had  alleged  the  Incompetency 
of  the  employes  as  one  of  the  grounds  of 
negligence,  because,  if  the  engine  was  proper- 
ly equipped  and  properly  and  carefully  han- 
dled on  the  occasion  in  question,  defendant 
would  be  entitled  to  a  verdict  regardless  of 
whether  the  employes  operating  the  engine 
were  or  were  not  generally  Incompetent  We 
are  also  of  the  opinion  that  the  charge  Is  er- 
roneous In  its  application  of  the  rule  as  to 
the  burden  of  proof.  While  It  is  wdl  set- 
tled that  In  cases  of  this  character  It  Is  prop- 
er for  the  court  to  Instruct  the  Jury  that 
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Iiroof  on  the  part  of  plaintiff  tbat  the  fire 
was  caused  by  sparks  thrown  by  the  engine 
presents  a  prima  facie  case  -which  would  en- 
title plaintiff  to  recover  unless  rebutted  by 
the  defendants,  we  do  not  think  It  proper  for 
the  court  to  Instruct  the  Jury  that  the  bur- 
den in  such  case  Is  upon  the  defendant  to 
show  by  the  preponderance  of  the  evidence 
that  it  was  not  guilty  of  negligence.  We  un- 
derstand the  rule  to  be  that,  if  the  Jury  find 
from  the  evidence  that  the  fire  was  caused 
by  the  engine,  they  should  And  for  the  plaln- 
tUt,  unless  the  defendant  meets  such  prima 
facte  case  by  evidence  showing  that  the  en- 
gine was  in  proper  condition  and  properly 
handled.  But  when  the  defendant  mtrodu- 
es  evidence  which,  standing  alone,  would  be 
sufficleit  to  rebut  the  presumption  of  negli- 
gence arising  from  the  setting  out  of  the  Hre 
by  Its  engine,  the  Jury,  to  find  for  the  plain- 
tiff, must  believe  from  the  whole  case  thus 
made  that  the  plaintiff  has  shown,  by  a  pre- 
ponderance of  the  evidence,  that  the  defend- 
ant was  guilty  of  negligence.  Any  other  rule 
would  shift  the  burden  of  proof  from  the 
plaintiff  to  the  defendant,  which  the  supreme 
court,  on  the  former  appeal  of  this  case,  say 
id  not  done  by  permitting  the  court  to  In- 
stmct  the  jury  that  proof  that  the  engine 
set  out  the  fire  presents  a  prima  facie  case 
which  must  be  met  by  the  defendant  In 
case  of  Railway  Oo.  v.  Hltchlns  (Tex.  Civ. 
App.)  63  S.  W.  1069,  there  are  expressions 
which  seem  to  conflict  with  the  views  here 
expressed,  but  the  question  under  considera- 
tion In  that  case  did  not  directly  involve  the 
Issue  presented  here,  and  our  statement  of 
the  rule  In  that  case  was  not  entirely  ac- 
curate. 

We  have  not  considered  the  assignment 
which  assails  the  verdict  as  being  unsupport- 
ed by  the  evidence,  because,  in  view  of  an- 
other trial.  It  would  not  be  proper  for  us  to 
express  any  opinion  upon  the  evidence. 

Tbe  remaining  assignments  do  not.  In  our 
opinion,  present  any  reversible  error,  or  any 
error  which  is  likely  to  occur  ui^on  another 
trial  of  tbe  case,  and  It  would  serve  no  useful 
purpose  to  discuss  them. 

For  tbe  errors  before  Indicated,  the  Judg- 
ment of  the  court  below  is  reversed,  and  this 
canse  remanded  for  a  new  trial. 

Reversed  and  remanded. 

On  Motion  to  Extend  Time  to  File  Motion 
for  Rehearing. 

(March  14,  1902.) 

OAKRETT,  0.  J.  On  the  27th  day  of  Feb- 
mary,  ult.,  this  court  rendered  Judgment  In 
the  above-entitled  cause,  reversing  the  Judg- 
ment of  the  court  below  and  remanding  the 
cause  for  another  trial,  but  the  opinion  of 
tbe  court  stating  the  reasons  for  reversing 
tbe  Judgment  was  not  flled  until  the  11th  day 
of  March.  Inst.  The  appellee  has  flled  a  mo- 
tion requesting  the  court  to  extend  tbe  time 
allowed  by  law  In  which  to  file  a  motion  for 


rehearing,  stating  that  ft  was  Impracticable 
to  prepare  such  motion  until  after  the  opinion 
had  been  filed  showing  the  reasons  for  re- 
versal. 

It  is  provided  by  article  1090,  Rev.  St,  that 
any  party  desiring  a  rehearing  of  any  mat- 
ter determined  by  a  court  of  civil  appeals 
may,  within  Ifi  days  after  the  date  of  the 
entry  of  the  Judgment  or  decision  of  the 
court  or  tbe  filing  of  tbe  findings  of  fact 
and  conclusions  of  law,  file  with  the  clerk 
of  the  court  his  motion  in  writing  for  a  re- 
hearing thereof.  Article  1089  requires  a  con- 
clusion of  the  law  and  facts  of  a  cause  to  be 
filed  within  80  days  after  it  has  been  decided; 
provided  that  where  a  cause  has  been  re- 
versed, then  tbe  court  sbaU  file  reasons  for 
reversing  the  same.  It  has  been  the  practice 
tn  this  court  to  announce  the  decision'  of 
causes  from  tbe  bench  and  afterwards  to  file 
opinions,  therein  stating  the  conclusions  of 
law  and  facts  in  causes  finally  disposed  of, 
and  of  which  the  supreme  court  had  Jurisdic- 
tion to  grant  a  writ  of  error,  and  in  causes 
reversed  and  remanded  tor  another  trial  to 
state  the  reasons  for  reversal,  and  sometimes 
several  days  have  elapsed  before  the  opinion 
has  been  filed.  In  causes  in  which  a  conclu- 
sion of  law  and  fact  is  required,  the  law.  In 
terms,  allows  15  days  after  the  filing  in 
which  to  file  a  motion  for  rehearing.  While, 
perhaps,  the  same  rule  is  not  made  applica- 
ble by  tbe  statute  to  motions  tor  a  rehearing 
In  causes  that  have  been  reversed  and  re- 
manded, yet  it  has  been  the  practice  of  this 
court  to  so  apply  it  and  the  party  desiring 
to  file  a  motion  for  rehearing  in  such  causes 
is  allowed  to  do  so  within  15  days  aft»  the 
filing  of  the  opinion  without  necessity  of  mak- 
ing application  for  leave.  The  appellee  wlU 
be  allowed  15  days  from  the  date  of  the 
fllliig  of  the  opinion  In  which  to  file  uer  mo- 
tion for  rehearing. 


PARKER  V.  DUPREB. 

(Court  of  Civil  Appeals  of  Texas.     Mardi  8, 
1902.) 

WRONGFUL    DEATH— RECEIVHR    OF    PRIVATB 
CORPORATION— RIQHT  OP  ACTION. 

Rev.  St  art.  3017,  anthoriiing  an  action 
for  the  death  of  any  person  caosed  by  tbe 
wrongful  act  negligeuce,  uusklUfulnees,  or  de- 
fault of  another,  does  not  authorize  an  action 
against  tbe  receiver  of  a  private  corporation 
for  death  caused  by  his  negligence. 

Appeal  from  district  court  Harris  coun- 
ty: Charles  E.  Ashe,  Judge. 

Action  by  Beulab  Parker  against  Bloke 
Dupree,  as  receiver  of  the  Citizens'  Electric 
Light  &  Power  Company,  for  the  wrongful 
death  of  plaintiffs  husband.  From  a  Judg- 
ment hi  favor  of  the  defendant  the  plaintiff 
appeals.    AJSrmed. 

J.  L.  Meany,  O.  T.  Holt  I^  B.  Moody,  and 
Spotts  &  Amerman,  for  appell.tnt.  Uutcne- 
son,  Campbell  &  Hutcheson,  for  appellee. 
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GILL,  J.  This  sralt  ■vras  brought  by  the 
appellant,  Beulah  Parker,  against  Blake  Du- 
pree,  as  receiver  of  the  Citizens'  Electric 
Light  &  Power  Company,  to  recover  dam- 
ages for  the  death  of  her  husband,  which 
was  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  receiver  In  failing  to  properly 
insulate  the  electric  light  wires.  It  was 
averred  that  the  husband,  who  was  an  em- 
ploye of  the  receiver,  was  killed  by  contact 
with  an  Improperly  insulated  live  wire.  The 
receiver  specially  excepted  to  the  petition, 
on  the  ground  that  It  appeared  to  be  a  suit 
against  the  receivw  of  a  private  conwratlon, 
as  such,  for  damages  for  Injuries  resulting 
in  death,  and  therefore  was  insufficient  In  law, 
and  showed  no  cause  of  action.  The  trial 
court  sustained  the  special  exception,  and 
appellant,  declining  to  amend,  has  brought 
the  Judgment  here  for  revision.  The  ques- 
tion presented  is,  does  the  law  give  an  ac- 
tion against  a  receiver  of  a  private  corpora- 
tion for  injuries  due  to  the  negligence  of  the 
receiver  resulting  In  the  death  of  the  per- 
son injured?  It  is  conceded  that  the  action 
cannot  be  maintained  unless  given  by  stat- 
ute. It  Is  conceded  also  that  the  first  sub- 
division of  article  3017  of  the  Revised  Stat- 
utes has  no  bearing  upon  the  question,  for, 
In  so  far  as  it  bears  upon  the  liability  of  re- 
ceivers, it  Is  confined  to  receivers  of  rail- 
roads. Appellant  bases  her  right  to  re- 
cover upon  the  second  subdivision,  which, 
together  with  the  opening  clause  of  the  arti- 
cle, is  as  follows:  "An  action  for  actual 
damages  on  account  of  Injuries  causing  the 
death  of  any  person  may  be  brought  In  the 
following  case?.  •  •  •  2nd.  When  the 
death  of  any  person  Is  caused  by  the  wrong- 
ful act,  negligence,  unsklllfulness  or  default 
of  another."  It  Is  contended  that  the  re- 
ceiver Is  a  "person,"  in  contemplation  of  the 
section  quoted,  and  because  the  death  of 
deceased  Is  alleged  to  have  been  due  to  the 
negligence  of  the  receiver,  and  not  to  his 
agents  and  employes,  he  Is  liable  in  his  offi- 
cial person,  and  the  action  survives.  It  has 
been  held  that  a  private  corporation  Is  a 
"person,"  within  the  meaning  of  this  article, 
and  as  such  liable  for  injuries  resulting  in 
death  from  what  may  be  deemed  its  own 
wrongful  acta  or  omissions,  as  distinguished 
from  the  acts  or  omissions  of  Its  servants 
or  agents.  F'lemlng  v.  Loan  Agency,  87  Tex. 
238,  27  S.  W.  126,  26  L.  R.  A.  2.')0.  In  Hen- 
drick  V.  Walton,  69  Tex.  192,  6  S.  W.  749,  It 
was  held  that  the  second  section  quoted 
above  gives  no  action  against  the  principal 
or  master  for  a  death  caused  by  the  act  of 
the  agent  or  sen-ant  In  Lipscomb  v.  Rail- 
road Co.  (Tex.  Sup.)  64  S.  W.  923.  It  la  held 
that  express  companies,  though  common  car- 
riers for  hire,  do  not  come  within  the  first 
subdivision  of  the  article,  as  they  are  not 
mentioned  therein  eo  nomine,  and  the  article 
does  not  provide  for  tlio  liability  of  common 
carriers  as  such,  but  applies  to  certain  char- 
acters of  named  concerns  coming  within  that 


class.  Though  express  companies  would 
come  clearly  within  the  provision  of  the  sec- 
ond section,  yet  in  the  case  cited  the  court 
recognized  the  soundness  of  the  doctrine  an- 
nounced In  the  Fleming  Case,  supra,  and  de- 
nied liability  as  to  the  express  company,  be- 
cause the  acts  complained  of  were  alleged 
to  have  been  done  by  the  agents  and  servants 
of  the  express  company,  and  not  by  the  com- 
pany Itself. 

The  right  of  action  tor  Injuries  resulting  In 
death  Is  wholly  the  creature  of  the  statute, 
and  the  authorities  cited  above,  though  not 
bearing  directly  upon  the  question  present- 
ed, are  cited  to  show  how  careful  the  courts 
have  been  not  to  give  by  Implication  what 
the  statute  fails  to  give  in  express  terms, 
and  bow  steadfastly  the  courts  have  refused 
to  go  beyond  the  letter  of  the  law.  In  Tur- 
ner V.  Cross,  83  Tex.  218,  18  8.  W.  678,  15  L. 
R.  A.  262,  our  supreme  court,  in  construing 
the  first  section  of  the  article  as  the  law  then 
stood,  held  that  the  section  did  not  apply  to 
receivers  ot  railroads,  and  recovery  for  an 
Injuiy  resulting  In  death  due  to  the  negligence 
of  a  receiver  of  a  railroad  was  denied.  By  a 
subsequent  amendment,  receivers  of  rail- 
roads were  Included  in  the  first  section 
of  the  article.  Section  2  of  the  article 
amended  was  then  existent  and  In  force,  and 
It  Is  worthy  of  remark  that  Its  provisions 
were  not  disturbed  by  the  amendment  and 
that  only  the  receivers  of  railroads  were 
brought  within  the  provisions  of  section  1. 
It  is  also  to  be  observed  that  section  2  of 
the  article  was  not  referred  to  by  Chief  Jus- 
tice Stayton  as  a  possible  basis  for  the  ac- 
tion against  the  receiver  In  Turner  v.  Cross, 
supra.  The  action  being  purely  statutory, 
the  court  must  be  controlled  by  the  express- 
ed Intention  of  the  legislature,  as  gathered 
from  the  language  of  the  article,  construed 
in  the  light  of  decisions  and  established 
rules  of  construction.  We  conclude  that, 
since  the  first  section  as  It  stood  in  1892 
gave  no  right  of  action  against  the  receiver 
of  a  railroad  for  injuries  resulting  In  death, 
for  a  stronger  reason  It  must  be  held  that 
no  such  right  Is  given  by  the  second  section 
against  receivers  of  other  corporations.  A 
receiver,  as  such,  may  be  said  to  be  without 
personality.  He  Is  the  mere  agency  of  a 
court  of  equity,  through  whom  the  property 
Is  handled  and  controlled,  and  has  no  person- 
al Interest  In  the  property  In  his  custody. 
Actions  against  him  for  his  negligence  are 
in  law  actions  against  the  receivership  or 
the  funds  in  his  hands.  McNulta  y.  Loch- 
ridge,  141  TJ.  S.  327.  12  Sup.  Ct  11,  35  L.  Ed. 
796.  If  the  doctrine  declared  In  the  cases 
cited  supra  Is  sound,  and  the  article  gives 
no  action  for  the  acts  of  the  agents  and  serv- 
ants of  a  private  corporation  where  death 
results.  It  would  be  the  acme  of  imreason  to 
hold  the  funds  of  the  concern  responsible 
for  the  negligence  of  a  receiver  over  whose 
appointment  retention,  or  discharge  the  own- 
ers of  the  fund  have  no  contrdL    The  alle- 
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gatton  tbat  file  negllgeoce  Is  that  of  the  re- 
celrer  hlmsdf  is  wittiont  significance,  and 
does  not  cliange  the  role.  The  appellant  has 
failed  to  bring  her  case  within  the  class  cov- 
ered b7  the  Btatnte,  and  the  trial  court  prop- 
erly sustained  exceptions  to  tlie  petition  and 
dismissed  the  action.  It  Is  difficult  to  per^ 
ceive  why  an  action  for  injuries  resulting  in 
death  may  not  be  maintained  against  the  re- 
ceiver of  the  private  corporation  In  ques- 
tion as  well  as  against  the  receiver  of  a  rail- 
road. The  reasons  for  liability  are  doubtless 
as  cogent  in  the  one  case  as  tJie  other.  But, 
as  is  well  said  by  Chief  Justice  Stayton  in 
Tomer  ▼.  Cross,  supra:  "It  is  the  duty  of 
the  court  to  administer  the  law  as  It  Is 
wrlttoi,  and  not  to  make  the  law,  and  how- 
ever harsh  a  statute  may  seem  to  be,  or 
whatever  may  seem  to  be  its  omissions,  courts 
cannot,  on  such  considerations,  by  construc- 
tion restrain  its  operation,  or  make  it  apply 
to  cases  to  which  it  does  not  apply,  without 
assuming  functions  which  pertain  solely  to 
tiie  legislative  d^artment  of  the  govern- 
ment" 
The  judgment  Is  affirmed. 


OUSBNBARY  v.  LATIMEiR.t 

(Court  of  Civil  Appeals  of  Texas.     Feb.  22, 
1002.) 

VENDOR  AND  PDRCHASER— EXBCtJTORT   CON- 
TRACTS—SPECIFIC  PBRFORUANCIO- 
CBRTAINTY— PARTIBS. 

A  land  agent  holding  a  deed  of  trust  on 
defendant's  land  wrote  to  him:     "I  can  sell 

four  land  for  $400,  and,  by  extending  the  note 
hold  for  two  years,  make  your  part  cash  to 
yon.  Do  yon  want  to  make  this  sale  allowing 
me  5%  commission  on  the  trade?"  Defendant 
answered:  "That  don't  pay  me  what  the  land 
cost  me.  But,  as  I  haven't  paid  you  the  note, 
yon  may  take  it  Make  out  the  deed,  and 
send  it  to  me,  and  I  will  sign  it."  The  agent 
made  out  a  deed  from  defendant  to  plaintiff, 
who  had  made  the  offer,  but  defendant  refuged 
to  sign.  Beld,  that  there  was  no  contract  of 
sale  which  plaintiff  could  enforce,  he  not  be- 
ing mentioned  or  referred  to  therein. 

Appeal  from  district  court,  Young  county; 
A.  H.  Carrigan,  Judge. 

BUI  by  E.  S.  Cusenbary  against  R.  Latimer 
for  specific  performance  of  a  contract  f^r  the 
sale  of  land.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Jno.  C.  Kay  and  R.  P.  Arnold,  for  appel- 
lant C.  W.  Johnson  and  Greene  &  Stewurt 
for  appellee. 


CONNER,  O.  3.  This  appeal  is  presented 
upon  the  trial  court's  conclusions  without  a 
statement  of  facts.  Appellant  was  the  plain- 
tiff In  the  action,  and  he  alleged  in  his  peti- 
tion that  "in  the  month  of  Ainril,  1901,  plain- 
tiff entered  into  a  contract  in  writing  with 
the  defendant  whereby  plaintiff  agreed  with 

■  RehfariDg  denied  March  IG,  1902,  and  writ  at  er- 
ror denied  \iy  supreme  court  April  10,  1902. 


defendant  to  purchase  and  the  defendant 
agreed  to  sell  the  land"  described  in  the  pe- 
tition for  the  sum  of  $400,  and  he  prayed 
for  "si)eclflc  performance"  of  said  contract 
Save  some  letters,  not  deemed  material,  the 
alleged  contract  is  based  upon  the  following 
correspondence  between  M.  K.  Graham,  a 
land  agent  residing  in  Graham,  Young  coun- 
ty, and  appellee,  who  resided  in  Tennessee: 
"Graham,  Texas,  4/5,  1901.  Mr.  R.  Latimer, 
Tlptonville,  Tenn.— Dear  Sir:  I  think  I  wrote 
you  once  before  that  I  did  not  want  to  fore- 
close the  deed  of  trust,  and  I  will  now  say 
so  again,  but  will  not  promise  to  say  so  any 
more.  Can't  you  pay  the  tiling  up?  How 
much  do  you  want  for  a  deed  to  the  land,  in 
addition  to  the  note?  Yours  truly,  M.  K. 
Graham."  This  letter  was  followed  in  a 
few  days  by  the  following  letter:  "Grabam, 
Texas,  4/12,  1901.  Mr.  R.  Latimer,  Tlpton- 
ville, Tenn.— Dear  Sir:  I  can  sell  your  land 
for  four  hundred  dollars,  and,  by  extending 
the  note  I  hold  for  two  years,  make  your 
part  cash  to  you.  Do  you  want  to  make  this 
sale  allowing  me  5%  commission  on  the 
trade?  Please  answer  promi>ay.  Yours  tru- 
ly, M.  K.  Graham."  These  two  letters  were 
answered  by  appellee  as  follows:  "Tlpton- 
ville, Tenn.,  AprU  18,  1901.  Mr.  M.  K.  Gra- 
ham, Graham,  Texas— Dear  Sir:  Received 
your  letter,  stating  that  yon  could  get  four 
hundred  dollars  for  the  land,  but  that  don't 
pay  me  what  the  land  cost  me.  But  as  I 
havea't  paid  you  the  money  on  the  note,  yon 
may  take  it.  Make  out  the  deed,  and  send 
to  me,  and  I  will  sign  It  Yours  truly.  R. 
Latimer."  It  was  also  shown  that  api>cllee 
became  the  owner  of  the  land  in  question  by 
purchase  and  conveyance  from  A.  R.  Mc- 
Donald, appellee  assuming  the  payment  of  a 
note  for  $200,  secured  by  deed  of  trust  on 
the  land,  given  by  McDonald  to  his  vendor, 
and  that  prior  to  the  correspondence  set  out 
M.  K.  Graham  became  the  owner  of  the 
note  and  mortgage.  The  deed  from  McDon- 
ald to  appellee  and  said  trust  deed  fully  de- 
scribed the  land  as  It  was  described  in  ap- 
pellant's petition,  but  the  note  contained  no 
reference  thereto,  nor  to  the  trust  deed  by 
which  it  was  secured.  The  court  also  found 
that  appellee  owned  no  other  land  that  he 
could  have  authorized  Graham  to  sell,  and 
owned  no  other  land  in  Yoimg  county,  Tex., 
except  some  lots  in  the  town  of  Graham, 
the  sizes  of  which  do  not  appear.  At  a  date 
not  specifically  shown  in  the  record,  but 
which  we  presume  was  shortly  prior  to  Gra- 
ham's letter  of  April  12,  1901,  appellant 
through  Graham  as  agent,  made  an  offer  (in 
amount  not  shown)  for  the  land  in  contro- 
versy, and  upon  receipt  of  appellee's  lettur  of 
April  18,  1901,  Graham  prepared  deed  from 
appellee  to  appellant,  properly  describing  the 
land  involved,  and  sent  same  to  appellee  for 
execution,  which,  however,  appellee  declined 
to  execute,  and  hence  this  suit. 
The  trial  court  held.  In  substance,  that  the 
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writings  above  set  forth  failed  to  sufficiently 
describe  or  Id^itlfy  the  land  therein  men- 
tioned, and  accordingly  gave  Judgment  In 
appellee's  favor.  We  think  the  judgment 
must  be  affirmed.  No  rule  seems  better  set- 
tled than  that,  before  a  court  of  equity  will 
decree  the  specific  performance  of  a  contract 
for  the  sale  of  land,  the  written  agreement 
required  by  the  statute  must  contain  the 
essential  terms  of  a  contract,  expressed  with 
such  certainty  that  It  may  be  understood 
without  recourse  to  parol  evidence  to  show 
the  intention  of  the  parties;  and  that  no  part 
of  such  contract  is  more  essential  than  that 
which  identifies  the  subject-matter  of  the 
agreement  Jones  v.  Carver,  59  Tex.  296; 
Patton  V.  Rucker,  29  Tex.  402;  Mitchell  v. 
Ireland,  54  Tex.  801;  Mathews  v.  Jarrett,  20 
W.  Ya.  415;  Hollenbeck  v.  Prior  (Dak.)  40 
N.  W.  349;  Strange  v.  Raibnad  Co.  (C  C.)  93 
Fed.  72;  2  Devlin,  Deeds,  {  1010.  It  is  true 
that.  If  the  writing  contain  a  description  that 
can  be  made  certain  by  an  application  there- 
of to  the,  external  circumstances  and  condi- 
tion of  the  parties  and  subject-matter,  parol 
evidence  will  be  received  in  thus  establishing 
the  identity  of  the  matter  described.  2  Bing. 
Real  Prop.  p.  409  et  seq.;  Watson  v.  Baker, 
71  Tex.  739,  9  S.  W.  807;  League  v.  Scott 
(Tex.  Civ.  App.)  61  S.  W.  521.  We  think  It 
may  well  be  doubted,  however,  whether  the 
letters  relied  ulkon  as  constituting  the  writ- 
ten contract  have  such  certain  description. 
If  any,  of  "the  land"  therein  mentioned, 
even  with  the  aid  of  the  external  facts 
shown,  as  requires  us  to  reverse  the  findings 
of  the  trial  court  to  the  contrary.  Upon  this 
point,  however,  we  are  not  entirely  agreed, 
but  we  all  agree  that  the  writings  fall  to 
constitute  such  contract  on  appellee's  part 
with  the  appellant,  E.  S.  Cusenbary,  as  can 
be  specifically  enforced  in  behalf  of  the  lat- 
ter. In  Fry,  Spec.  Perf.  (3d  Ed.)  |  330,  it  Is 
said:  "The  contracting  parties  must  appear 
in  the  contract,  or  the  memorandum  of  it,  in 
order  to  constitute  a  binding  contract;  but 
they  may  so  appear  either  by  name  or  by  de- 
scription, or  by  reference  sufficient  to  ascer- 
tain their  identity.  Whore  the  defendant 
made  a  written  offer  to  take  a  lease,  begin- 
ning 'Sir,'  without  address,  and  the  plaln- 
tllTs  agent  wrote  an  acceptance,  but  there 
was  no  document  signed  by  the  defendant 
showing  the  Intended  lessee's  name,  It  was 
held  that  there  was  no  written  contract." 
The  writings  here  relied  upon  by  no  moans 
comply  with  this  rule.  There  is  therein  no 
reference,  direct  or  otherwise,  to  at^ellant. 
Appellee's  letters  to  Qraham  constitute  mere 
written  authority  by  virtue  whereof  Graham 
might,  In  appellee's  behalf,  hare  made  with 
appellant  a  binding  contract  to  sell  the  land 
which  he  now  seeks  to  recover,  but  the  rec- 
ord falls  to  show  that  this  was  done. 

If  we  are  correct  in  these  conclusions,  it 
follows  that  all  assignments  of  error  must 
be  overruled,  and  the  judgment  affirmed. 


NATIONAL  BANK  OF  CLSSBDRNE  v. 
CARPER  et  aL 

{Court  of  Civil  Appeals  of  Texas.     Feb.   15, 
1902.) 

NOTES  —  ACTION  —  DBFENSBS  —  FEAUDULENT 
REPRESENTATIONS  —  BANK  OPFICBRS  —  RE- 
NEWAL—WAIVER OF  DEFENSES  — APPEAL. — 
TIME  FOR  PERFECTINO  APPEAL  —  ASSIGN- 
UBNT  OF  ERRORS— CODEFENDANTS. 

1.  C  and  M.  were  sureties  on  a  bond  given 
for  the  faithful  performance  of  a  contract  to 
bnild  railroad  madiine  shops.  The  contractors 
being  about  to  abandon  work,  M.,  then  presi- 
dent of  the  plaintiff  bank,  told  C.  that  they 
ought  to  make  a  uote,  in  order  to  carry  out 
the  contract,  and  thus  save  themselves  from 
beins  sued  as  sureties.  C.  said  that  he  bad  risk- 
ed all  he  intended  to  in  the  matter,  whereupon 
M.  stated  that  they  would  not  have  to  pay  a 
cent;  that  he  had  a  contract  with  the  rail- 
road company  that  would  protect  them;  that 
the  bank  had  loaned  the  contractors  all  the 
money  it  could  afford  to,  and  simply  wanted 
the  uote  to  show  to  the  bank  examiner;  and 
that  the  first  money  paid  in  undw  his  contract 
with  the  railroad  company  would  be  applied  to 
the  note.  Upon  these  representations,  C.  exe- 
cuted the  note.  Beld,  that  the  bank,  having  no 
actual  knowledge  of  M.'>  representations,  who 
was  acting  for  himself,  was  not  bound  there- 
by, and,  having  advanced  money  on  the  note, 
could  hold  O.  liable  therefor. 

2.  Defendant,  in  order  to  the  carrying  out  of 
a  contract  for  the  building  of  railroad  shops, 
on  which  he  was  surety,  dgned  a  note  jointly 
with  another  surety,  who  was  president  of  the 
payee  bank.  Defendant  relied  on  tiis  co-sure- 
ty's statement  that  the  note  was  mere  form, 
and  that  they  would  not  have  to  pay  it,  as  he 
had  a  contract  with  the  railroad  company 
which  would  protect  them.  The  bank's  attor- 
ney for  collection  had  a  conference  with  the 
makers,  in  which  it  appeared  that  defendant 
had  no  protection  under  the  latter  contract. 
Defendant  then  executed  a  note  for  a  pro  rata 
part  of  the  old  note.  Held,  in  a  suit  on  ths 
new  note^  that  defendant  bad  waived  any  de- 
fense he  may  have  had  against  the  old  note  by 
reason  of  any  fraudulent  representations  made 
by  his  co-surety. 

3.  Rot.  St.  art.  1387.  provides  that  an  ap- 
peal must  be  perfected  within  20  days  after 
rendition  of  judgment,  where  the  term,  under 
the  law,  may  continue  for  more  than  8  wee^ 
Held,  tliat  where  a  party  against  whom  a  judg- 
ment was  rendered  at  a  term  which  lasted  more 
than  8  weeks  filed  no  motion  for  new  trial, 
and  gave  no  notice  of  an  appeal,  but  more 
than  40  days  after  rendition  of  the  judgment 
filed  an  appeal  bond,  there  was  no  appeal. 

4.  Where  a  defendant  failed  to  perfect  an 
appeal  from  a  judgment  against  him  in  favor 
of  a  codefendant,  on  an  appeal  by  the  plain- 
tiff, wtierein  both  defendants  were  appellees, 
such  defendant  could  not  assign  error  as 
against  his  codefendant. 

Appeal  from  Johnson  county  court;  O.  T. 
Plummer,  Special  Judge. 

Action  by  the  National  Bank  of  Cleburne 
against  I.  R.  Carper  and  others.  From  a 
Judgment  in  favor  of  defendant  Carper, 
plaintiff  appeals.    Reversed. 

D.  W.  Odell  and  L.  B.  Davis,  for  appel- 
lant Crane  &  Greer,  S.  C.  Fadelford,  and 
Henry,  Brown  &  Patton,  for  appellee. 

RAINBY,  C.  J.  Appellant  sued  L  R.  Car- 
per to  recover  on  a  note  for  $716.86^  with  In- 
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tenxt  and  attomey'B  fees,  executed  and  de- 
livered to  It  by  said  Carper  on  Beptemb^ 
13.  1889.  On  Marcb  26,  1900.  Carper  filed 
his  answer  and  crosa  bill,  making  S.  B.  Moea 
a  party,  and  asked  a  recovery  against  him 
in  the  event  appellant  recovered  against  him 
(Carper).  The  allegations  were,  sabetan- 
tially:  That  about  lilay,  1898,  Bvans  A  Hoe- 
honr  altered  Into  a  contract  with  the  Onlf, 
Colorado  A  Santa  F6  Railway  CtMnpany  to 
erect  tor  a  certain  stipulated  price,  certain 
machine  shops,  buildings,  etc.,  to  be  erected 
at  Cleburne,— setting  out  fully  the  amount  to 
be  paid,  and  the  time  and  manner  of  paying 
same.— and.  to  secure  the  faithful  perform- 
ance of  said  contract,  executed  and  dellv- 
ered  a  bond  to  the  railway  company,  giving 
the  appellee.  Carper,  and  defendant.  Moss, 
and  one  Gaps  and  James,  as  securities  on  said 
bfMid.  That  under  the  contract  said  Evans  & 
Hoshour  commenced  the  erection  of  said 
shops.  That  the  said  S.  B.  Moss  at  the  time 
was  president  and  acting  business  manager 
of  the  appelant,  and  that  the  said  Bvans  & 
Hoehoor  kept  their  bank  account  with  ai>- 
pellant.  and  transacted  all  their  financial 
bnsiness  with  the  said  bank.  That  said  Mobs 
was  acquainted  with  the  financial  condition 
of  said  Bvans  &  Hoshour.  That  on  or  about 
the  11th  day  of  October,  1898,  the  said  S.  B. 
Moss,  acting  for  hims^  and  for  the  appel- 
lant herein,  entered  Into  a  contract  with  said 
railway  company  and  the  said  Bvans  ft 
Hostuwr,  without  the  knowledge  or  consent 
of  the  said  appellee  and  the  said  James  and 
Caps,  by  which  the  said  Bvans  &  Hoshour 
transferred  to  the  said  Moss,  for  the  benefit 
of  himself  and  bank,  all  sums  of  money 
which  were  then  due  to  the  said  Bvans  & 
Hoebonr  by  the  said  railway  company  on  ac- 
count of  the  bnlldlng  of  said  shops,  or  which 
might  become  due  thereafta,  which  contract 
was  ratified  and  Joined  in  by  the  said  rail- 
way company.  That  said  contract  and  agree- 
ment were  In  violation  of  the  appellee's  and 
James'  and  Caps'  rights  as  sureties  on  said 
bond,  and  had  the  effect  of  releasing  them  on 
same.  That  afterwards  the  following  sums 
of  money  were  paid  to  said  Moss  and  said 
bank  by  the  said  railway  compcmy  under 
said  agreement,  to  wit:  October  17,  1888, 
$2,250;  October  27,  1888,  $2,250;  November 
7,  1898.  12,280;  November  25,  1898,  $2,250; 
November  25,  1888,  $2,250.  That,  In  addition 
to  the  amounts  so  paid,  the  said  Bvans  & 
Hoshour  were  largely  indebted  to  the  said  S. 
B.  Moss  and  the  said  nati<Hial  bank,  in,  to 
wit,  about  the  sum  of  $10,000,  and  that  by 
Tlrtne  of  the  said  contract  said  amounts  be- 
came due  to  the  said  S.  B.  Moss  and  the 
plaintiff  as  above  stated,  and  that  the  said 
Moss  held  said  contract  for  his  own  protec- 
tion and  for  the  protection  of  the  plaintiff 
herein.  That  there  were  large  sums  of  mon- 
ey stUl  due  and  to  become  due  to  the  said 
Brans  &  Hoshour  by  the  said  railway  com- 
pany under  said  contract,  which  would  be 
paid  iqwn  completion  of  the  shops.     That 


about  the  23d  day  of  November,  1888.  the 
said  Bvans  &  Hoshour  abandoned  the  work 
under  the  contract  made  by  them  with  the 
said  railway  company,  and  that  the  said 
Moss,  as  acting  manager  of  the  bank,  was 
familiar  with  the  transactions  and  dealings 
of  the  plaintiff  and  the  said  Bvans  .&  Hosh- 
our; and  with  the  transactions  and  dealings 
and  state  of  accounts  between  the  said 
Bvans  &  Hoshour  and  said  railway  company, 
and  took  an  active  part  and  Inta^st  in  and 
about  said  matters;  and  this  defendant  and 
Caps  and  James,  sureties  on  said  Bvans  & 
Hbshour's  bond,  relied  upon  and  trusted 
said  Moss  to  protect  their  interest  in  the 
matter.  That  he  represented  to  them  that 
be  was  their  friend,  and  was  going  to  stand 
to  them,  as  they  were  nelghb<»«,  etc.  That 
on  or  about  the  23d  of  November,  1888,  the 
said  Moss,  acting  as  the  president  and  man- 
ager of  the  plaintiff  herein,  stated  to  this 
defendant  and  James  and  Caps,  the  sureties 
on  the  Bvans  &  Hoshour  bond,  that  Bvans 
&  Hoshour  had  abandoned  the  contract  be- 
tweoi  them  and  the  railway  company,  and 
that  it  would  take  $3,800  to  finish  and  carry 
out  the  contract,  and  that  he  tbonght  Bvans 
&  Hoshonr's  bondsmen  ought  to  make  a  note 
to  the  bank  for  $4,000,  to  be  used  to  complete 
the  contract.  That  this  defendant,  I.  R. 
Carper,  replied  that  he  had  risked  all  that 
he  Intended  to  tix  Bvans  &  Hoshour.  That 
said  Moss  then  represented  to  the  sureties 
that  if  they  signed  the  note  for  $4,000  they 
would  not  have  a  cent  to  pay;  that  he  (Moss) 
then  had  a  contract  with  the  railway  com- 
pany, and  that  the  parties  would  not  have  a 
cent  to  pay;  that  the  bank  had  loaned 
Bvans  &  Hoshour  all  the  money  it  could  af- 
ford to,  and  that  the  bank  simply  wanted  the 
sureties  to  sign  the  note  to  show  the  bank 
examiner,  to  keep  In  unison  with  the  banking 
law;  that  the  signing  of  the  note  was  a  mere 
matter  of  form;  that  the  plaintiff  had  loaned 
Bvans  &  Hoshonr  all  the  mon^  it  could, 
under  the  national  bonking  law,  and  that  if 
the  bank  should  go  on,  and  should  loan 
Bvans  &  Hoshour  any  more  money,  the  bank 
examiner  would  come  here  and  "give  them 
bell  for  it;"  that,  under  the  contract  he  bad 
made  with  the  railroad  company,  they  would 
be  protected,  and  that  the  first  money  paid 
in  imder  same  would  be  paid  on  said  note, 
and  that  the  money  received  on  the  $4,000 
note  would  only  be  paid  out  on  bills  O.  K.'d 
by  Leonard  and  William  James.  That,  re> 
lying  upon  said  representations  and  state- 
ments of  said  Moss,  this  appellee  and  the 
said  Moss  and  Caps  and  James,  as  sure- 
ties for  Bvans  &  Hoshour,  executed  a  de- 
mand note  for  $4,000,  payable  to  the  plains 
tiff  herein,  due  one  day  after  date.  That 
said  note  was  signed  by  all  the  sureties  in 
reliance  upon  the  representations  and  state- 
ments as  above  set  out  That  no  money  was 
ever  paid  on  said  note,  except  about  the  sum 
of  $2,200,  and  that  the  bank  and  Moss  had 
received  safiBclent  money  from  the  railway 
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company  upon  the  contract  made  between 
Evans  &  Hoshour  and  said  railway  company 
to  fully  pay  off  and  discharge  any  sum  of 
money  paid  oat  by  the  said  bank  on  the  said 
$4,000  note,  If  the  same  had  been  applied 
as  It  should  have  been.  That  by  reason  of 
the  contract  of  October  11,  1898,  entered  In- 
to between  the  said  railway  company  and 
the  said  Krans  &  Hoshour  and  said  S.  B. 
Moss  on  account  of  plaintiff  herein,  the  sure- 
ties on  Evans  &  Hoshour's  bond  had  in  fact 
been  discharged  at  the  time  said  $4,000  note 
was  executed.  That  said  $4,000  note  was 
wholly  without  consideration  as  to  this  de- 
fendant That  the  note  here  sued  on  was 
given  in  Ilea  of  and  in  renewal  of  this  de- 
fendant's part  of  said  $4,000  note,  and  for 
no  other  consideration.  That  at  the  time  he 
signed  the  note  sued  on  In  this  case  he  was 
under  the  impression  and  belief  that  he  was 
still  liable  on  the  bond  of  E^7ans  &  Hoshour, 
and  that  by  signing  the  same  he  would  be 
relieved  from  any  danger  of  attempt  to  bold 
him  liable  on  said  bond.  That  when  he  sign- 
ed the  same  he  had  no  notice  (h*  knowledge 
of  the  facts  as  set  out  above,  and  i>artlca- 
larly  of  the  fact  of  the  execution  of  the 
agreement  of  October  11,  1898,  between  said 
Evans  &  Hoshour  and  said  Moss  and  said 
railway  company,  as  above  set  out  That 
said  agreement  was  concealed  from,  him  by 
said  Moss,  and  while  this  defendant  was  Ig- 
norant of  the  same,  he  was  Induced  to  sign 
the  note  sued  on  in  this  case  In  renewal  of 
said  $4,000  note  as  a  protection  against  his 
supposed  liability  on  said  bond;  the  d» 
fendant  being  Induced  to  believe  that  the 
execution  of  the  note  sued  on  would  relieve 
him  of  any  further  liability,  whereas,  In 
truth  and  In  fact  he  was  not  liable  on  said 
bond,  which  fact  was  concealed  from  him  by 
said  Moss  and  plaintiff  herein.  Further,  that 
at  the  time  of  the  execntlcoi  of  the  $4,000 
note  he  was  Induced  to  sign  the  same  under 
a  mistake  and  a  misconception  of  the  facta 
which  formed  the  consideration  of  the  note, 
which  facts  were  well  known  to  plaintiff, 
and  were  wrongfully  and  fraudulently  con. 
cealed  from  this  defendant,  In  this:  the 
terms  and  stipulations  of  the  contract  be- 
tween the  said  railway  company  and  Evans 
&  Hoshour  had  been  changed  by  the  con- 
tract of  October  11,  1898,  without  the  knowl- 
edge or  consent  of  this  defendant  That  at 
the  time  the  note  here  sued  on  was  executed 
the  defendant  was  still  ignorant  and  unin- 
formed as  to  the  conditions  and  consider- 
ations and  matters  and  things  surrounding 
and  Including  and  forming  the  consider- 
ations of  the  said  $4,000  note.  That  at  the 
time  the  note  sued  on  was  executed  he  was 
still  Ignorant  and  uninformed  of  the  fact 
that  the  said  Moss  held  the  contract  and 
agreement  of  October  11,  1898,  whereby  the 
<ald  Moss  and  the  platutiff  held  the  legal 
and  equitable  contract  for  the  whole  oi  the 
contract  price  for  the  building  of  the  said 
shops.    That  as  a  farther  Inducement  for  the 


signing  of  tbe  note  here  sued  on,  and  know- 
ing that  the  defendant  was  uninformed  as  to 
the  facts  above  set  out  and  in  continnation 
of  the  scheme  and  unfair  advantage  taken  to 
secure  the  execution  of  the  $4,000  note,  the 
said  Moss  represented  to  the  defendant  that 
the  making  of  the  note  sued  on  would  close 
up  the  whole  matter,  and  that  the  railway 
company  would  not  further  attempt  to  bold 
them  responsible  on  the  said  bond,  and  that 
it  would  end  the  whole  matter,  and  that  but 
for  tbe  representations  and  agreements  of 
said  Moss,  and  his  ignorance  of  tbe  terms 
and  state  of  facts,  he  would  not  hare  signed 
the  note  sued  on.  That  said  statements 
were  untrue,  and  made  to  induce  the  defend- 
ant to  sign  said  note.  That  said  representa- 
tions were  made  by  both  said  Moss  and  Mr. 
W.  F.  Ramsey,  as  agents  for  plaintiff,  to  In- 
duce the  defendant  to  sign  the  said  note; 
and  defendant  relying  upon  same,  did  sign 
It,  and  since  the  sig;nlng  of  the  same  be  has 
been  sued  upon  the  bond. 

On  March  25,  1901,  plaintiff  filed  a  sup- 
plemental petition  In  answer  to  Carper's 
cross  bill;  and,  after  genwal  demurrer  and 
special  exception  and  general  doiial,  the 
plaintiff  denied  the  special  pleas  that  Moss 
had  the  right  to  bind  the  bank  by  his  repre- 
sentations and  statements  to  the  defendant 
and  that  the  same  was  beyond  the  scope  of 
his  authority  as  president  and  represoitative 
of  plaintiff,  and  that  his  represoitatlinis  -wen 
made  in  his  Individual  capacity,  and  not  as 
president  and  representative  of  plaintiff;  that 
at  the  time  of  the  execution  of  the  note  sued 
on.  Moss  was  not  In  any  manner  represeotlng 
the  plaintiff,  but  was  representing  himsdf ; 
that  W.  F.  Ramsey  was  representing  plain- 
tiff, and  that  Moss,  Caps,  and  James  -were 
representing  themselves;  and  that  as  a  mat- 
ter of  convenience  to  the  sureties  on  tbe  $4,- 
000  note,  the  amount  due  by  each  was  ascer- 
tained, and  it  was  understood  that  each  was 
to  assume  his  part  of  the  $4,000  note,  and 
pay  bis  sbare  of  the  $4,000.  Both  tbe  cross 
bill  and  the  supplemental  petition  were  sworn 
to.  Moss  answered  Carper's  cross  bill,  and 
interposed  a  general  demurrer,  whlcb  was 
sustained  by  the  court  Carper  refused  to 
amend,  and  judgment  was  rendered  against 
him  on  the  demurrer.  On  a  trial  between  tbe 
bank  and  Carper  before  a  Jury,  Judgment 
was  rendered  for  Carper,  from  wblch  tbe 
bank  appealed. 

The  evidence  shows:  That  Moss,  Carper, 
James,  and  Caps  were  the  sureties  on  tbe 
bond  of  Evans  &  Hoshour  for  the  faithful 
performance  of  their  contract  with  tbe  rail- 
way company  to  build  machine  shops,  etc., 
for  the  simi  of  $62,000.  That  Evans  A  Hosh- 
our transferred  to  Moss,  for  the  benefit  of 
himself  and  the  bank,  all  sums  of  money  that 
were  due  or  might  become  due  and  owing  to 
them  by  the  railway  company  by  virtue  of 
said  contract  That  on  or  about  Novenaber 
23.  1898.  Evans  &  Hoshour,  beiag  financially 
embarrassed,  were  unable  to  carry  oat  ttaebr 
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contract,  and  were  contemplating  abandoning 
the  work.  Moss,  then  the  president  of  the 
bank,  had  a  conference  with  Carper,  James, 
and  Gaps,  In  which  Moss  told  them  that 
they,  tnclndlng  himself,  ought  to  make  a  note 
for  $4,000,  as  It  would  take  about  that  much 
to  finish  the  work  and  carry  out  the  contract 
tar  wlilch  they  were  sureties.  Carper  re- 
plied that  he  had  risked  all  that  be  Intended 
to  for  Evans  &  Hoehour.  Moss  then  stated 
that  if  the  note  was  executed  they  would  not 
have  a  etut  to  pay;  that  he  liad  a  contract 
with  the  railway  company  that  would  pro- 
tect them;  that  the  bank  bad  loaned  Erans 
&  Hosbour  all  the  money  It  could  afford  to, 
and  that  the  bank  simply  wanted  tue  sure- 
ties to  sign  the  note  to  show  the  bank  ex- 
aminer, to  keep  in  milson  with  the  banking 
laws,  etc.;  and  that  the  first  money  paid  In 
under  the  contract  he  held  should  be  applied 
to  the  payment  of  the  note.  Whereupon  a 
note  for  $4,000  was  executed  by  Moss,  Car^ 
per,  James,  and  Caps,  payable  one  day  after 
date  to  the  Imnk;  and  It  was  further  under- 
stood that  the  money  arising  tlierefrom 
should  only  be  applied  to  the  payment  of  bills 
O.  K.'d  by  James  and  one  Leonard.  The 
note  was  executed  on  the  faith  of  said  repre- 
sentations. Subsequently  the  $4,000  note 
was  placed  by  the  bank  in  the  hands  of  W. 
F.  Ramsey,  an  attorney,  tor  collection.  On 
September  13, 1S99,  the  date  of  the  execution 
of  the  note  In  suit,  Ramsey  called  on  the  par- 
ties for  settlement  thereof.  James,  Carper, 
and  Caps  went  to  his  office.  Considerable 
convenation  was  bad;  Carper  stating  the 
conversation  had  with  Moss  when  the  $4,000 
note  was  executed,  and  objecting  to  paying 
the  notes.  Ramsey  stated  he  knew  nothing 
of  tbat  matter;  that  be  had  the  note,  and 
woDid  like  to  collect  the  money.  Moss  was 
phoned,  and  went  over.  When  there.  Carper 
mentioned  the  former  statements  made  by 
Moss,  which  Moss  at  first  denied,  but  after- 
wards admitted.  Carper  then  asked  Moss 
about  the  contract  he  had  with  the  railway 
company  for  their  protection,  and  Moss  re- 
plied that  It  "had  gone  to  hell."  He  also 
said  that  he  did  not  believe  there  would  be 
any  suit  on  the  bond.  Ramsey  stated  that 
he  was  inclined  to  believe  what  Moss  said 
about  there  being  suits  brought  on  the  bond, 
and  if  there  were  he  would  go  to  Galveston, 
if  they  needed  bis  services,  and  do  what  he 
could  for  them.  The  bills  that  had  been  O. 
K.'d,  and  the  amounts  paid  thereon,  were 
gone  over,  and  the  whole  matter  was  dis- 
cussed; and  It  was  finally  agreed  among 
them  that  they  would  each  settle  his  propor- 
tionate part  of  the  $4,000  note;  Carper  pay- 
ing a  small  amount  of  cash  on  his  one-fourth, 
and  executing  the  note  in  suit  for  the  re- 
mainder. Carper  knew  nothing  of  the  nature 
of  any  contract  held  by  Moss  with  the  rail- 
way company.  Suit  has  been  brought  on  the 
bond,  but,  so  far  as  the  evidence  shows,  the 
sureties  bave  had  nothing  to  pay  thereon. 
Soon  after  the  $4,000  note  was   executed. 


Evans  &  Hosbour  threw  up  the  Job,  and  It 
was  completed  by  the  railway  company. 

Numerous  errors  are  assigned,  for  which  a 
reversal  of  the  Judgment  Is  sought;  but  we 
deem  it  unnecessary  to  discuss  them  s^iatim, 
as  the  evidence,  In  our  ophiion,  fails  to  show 
a  valid  defense  on  the  part  of  Carper.  When 
the  $4,000  note  was  executed,  It  was  the  re- 
sult of  a  conference  between  Moss,  James, 
Carper,  and  Caps,  all  of  whom  were  sureties 
on  Evans  &  Hoshovur's  bond  for  the  erection 
of  the  machine  shc^s,  etc.,  for  the  railway 
company.  Evans  &  Hosbour  were  miable, 
without  further  hdp,  to  comply  with  the  con- 
tract, and  in  the  event  of  their  failure  the 
sureties  wore  liable  to  be  mulcted  In  damages 
therefor.  In  this  conference  can  it  be  said 
that  Moss,  though  president  of  the  bank,  was 
acting  for  the  bank  in  the  transaction,  so  as 
to  make  the  bank  liable  for  any  representa- 
tions he  may  have  made  in  relation  thereto? 
We  think  not  The  note  was  not  executed  to 
secure  the  bank  for  moneys  it  had  at  that 
time  expended,  but  was  for  money  to  be 
thereafter  advanced.  Moss  was  equally  In- 
terested with  the  other  sureties  In  guarding 
against  liability  on  the  bond,  and  they  were 
endeavoring  to  prevent  liability  on  the  said 
bond.  Moss,  it  is  true,  told  them  tbat  he 
had  a  contract  with  the  railroad  by  which 
they  would  be  protected,  and  have  nothing 
to  pay;  but  the  bank,  under  the  circumstan- 
ces, should  not  be  held  responsible  for  that 
They  doubtless  relied  on  this  statement  for 
the  statement  as  to  the  bank  examiner  was 
that  the  bank  had  loaned  all  the  money  to 
Evans  &  Hosbour  it  could,  under  the  banking 
laws  of  the  United  States;  that  if  they  did 
not  make  this  note,  and  the  bank  examiner 
came  along  and  found  the  bank  had  been  ad- 
vancing money  that  way,  he  would  give  him 
"bell,"  or  something  like  that  This  last  It 
seems,  could  only  be  construed  as  to  what 
might  happen  In  the  event  the  banking  law- 
was  violated,  and  not  that  the  bank  would 
not  hold  them  liable  on  the  notes.  It  seems 
that  they  relied  on  the  statement  that  they 
would  be  protected  by  the  contract  that  Moss 
claimed  to  have  with  the  railway  company. 
In  any  event  they  should  not  have  relied  on 
these  statements  as  binding  on  the  bank,  for 
Moss  was  acting  for  the  common  interest  of 
himself  and  the  other  sureties.  Moss  was 
one  of  the  makers  of  the  note,  and,  the  bank 
having  parted  with  value,  the  bank  is  not 
chargeable  with  notice  of  Moss'  statements 
as  to  its  being  a  matter  of  form,  and  that 
they  would  not  have  to  pay  it  etc.,  and  such 
would  constitute  no  defense  to  an  action  on 
the  note.  Bank  v.  Foote  (Utah)  42  Pac.  205; 
Bank  v.  Seymour  (Miim.)  73  N.  W.  724;  Mead 
V.  Pettigrcw  (S.  D.)  78  N.  W.  945;  Kennedy 
V.  Bank,  7  Neb.  50;  Allen  v.  Bank  (Pa.)  17 
Atl.  SS«,  14  Am.  St  Rep.  829. 

If  it  were  conceded  that  Carper  could  have 
defeated  a  recovery  on  the  $4,000  note  on  the 
grounds  mentioned,  the  execution  of  the  note 
sued  on  effectively  precludes  him  from  k- 
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coyering  In  thin  actton.  B^ore  giving  the 
last  note,  he  knew  the  bank  was  claiming 
that  he  was  liable,  and  was  endeavoring  to 
collect  It  He  knew  that  he  had  no  protec- 
tion under  tbe  contract  that  Moss  claimed  to 
have  had  with  the  railway  company,  as  Moss 
told  him  "it  had  gone  to  hell."  He  could  not 
defend  on  the  statements  made  by  Ramsey, 
because  he  made  no  misrepresentations,  and 
his  statements  were  mere  expressions  of  opin- 
ion, and  Carper  testified  he  so  understood 
them.  Ramsey  was  acting  for  the  bank  In 
the  settlement,  and  Moss  for  himself,  and  his 
statements  were  not  binding  on  the  bank. 
The  amount  of  bills  O.  K.'d  by  James  and 
Leonard,  and  the  amount  expended  by  the 
bank,  were  discussed,  and  the  evidence  falls 
to  disclose  any  concealment  or  misrepresenta- 
tion as  to  those  matters.  We  find  nothing 
in  the  record  to  rdleve  this  case  from  the 
principle  in  Hunter  ▼.  Lanius,  88  Tex.  677, 
18  S.  W.  201,  where  it  was  held  that: 
"Where  one  executes  an  obligation  in  renew- 
al of  a  note  claimed  by  the  holder  to  be 
valid,  bnt  known  to  the  maker  to  be  fraudu- 
lent or  without  conslderatl<Hi,  the  latter  will 
be  deemed  to  have  purged  the  transaction  of 
the  fraud  and  to  have  waived  the  want  of 
consideration,  and  will  not  be  permitted  to 
plead  it  So  a  note  Is  supported  by  a  suffi- 
cient consideration  if  executed  to  secure  the 
abandonment  of  suit  brought  to  enforce  a 
doubtful  right  or  in  compromise  of  a  dis- 
puted claim,  In  good  faith,  though  It  ulti- 
mately appears  that  the  claim  was  without 
merit"— citing  Keefe  v.  Vogle,  36  Iowa,  87; 
Babcock  V.  Hawkins,  23  Vt  661;  1  Daniel, 
Xeg.  Inst  S  206;  1  Add.  C!ont  |  14.  See, 
also,  Hocker  v.  Day,  80  Tex.  632,  16  8.  W. 
322.  Applying  this  principle  to  the  facts 
in  this  case,  the  bank  was  entitled  to  recover 
the  amount  of  the  note  sued  on. 

Appellee  Carper  filed  a  cross  assignment 
of  errors  against  appellee  Moss,  and  asks,  In 
the  event  the  judgment  against  him  be  re- 
versed in  favor  of  the  bank,  that  the  Judg- 
ment In  favor  of  Moss  be  also  reversed.  Car- 
per is  not  In  a  position  to  assign  errors 
against  Moss,  he  not  having  perfected  an  ap- 
peal from  the  Judgment  in  Moss'  favor.  On 
March  28,  1901,  a  Judgment  was  rend«%d 
against  the  bank  In  favor  of  Carper,  and  at 
the  same  time  a  final  Judgment  on  demurrer 
was  rendered  against  Carper  In  favor  of 
Moss.  The  bank  filed  a  motion  for  a  new 
trial,  which  was  overruled,  notice  of  appeal 
given,  and  its  appeal  was  duly  perfected, 
making  both  Carper  and  Moss  parties  thtf  eto. 
Carper  filed  no  motion  for  new  trial,  gave  no 
notice  of  an  appeal,  but  on  May  10,  1901, 
filed  an  appeal  bond  payable  to  both  Moss 
and  the  bank,  which  was  over  40  days  after 
rendition  of  Judgment.  The  court  began  on 
March  4,  1901,  and  adjourned  May  25,  1901, 
continuing  over  eight  weeks.  Under  article 
1387,  Rev.  St,  an  appeal  must  be  perfected 
within  20  days  after  rendition  of  Judgment 
Where  the  term,  under  the  law,  may  con- 


tinue for  more  than  eight  weeks.  So  It  win 
be  seen  that  Carper  did  not  file  his  appeal 
bond  within  the  time  prescribed  by  law; 
hence  there  was  no  appeal  by  him.  Wbere 
a  defendant  falls  to  perfect  an  appeal  from  a 
Judgment  rendered  against  him  in  favor  of 
a  codefendant  he  cannot  assign  errors  as 
against  his  codefendant  Andovon  v.  Silll- 
man,  92  Tex.  560,  50  S.  W.  676;  Wodta  v. 
Woeltz,  9S  Tex.  640,  67  S.  W.  35l  The  eoTirt 
by  its  Judgmoit  on  the  donurrer,  beld  that 
the  allegations  of  the  cross  bill  showed  no 
cause  of  action  against  Moss,  which  was 
final;  and,  to  enable  Cari>er  to  obtain  relief 
be  abould  have  taken  the  proper  steps  to 
avail  himself  in  this  court  of  the  error,  if 
any. 

The  Judgment  will  be  reversed  as  to  Car- 
per, and  rendered  in  favor  of  the  appellant 
bank,  and  afilrmed  as  to  Moss. 


CITT  OP  AUSTIN  et  al.  v.  UcCAUU^ 

(Ooart  of  CXvil  Appeals  of  Texas.     March  Oi, 

1902.) 

MUNICIPAL    CORPORATIONS-CHARTBatS-GON- 

STRUCTION— PURCHASE    OF    WATERWORKS— 

POWER    OP    COUNCIL-CONTRACTS— SETTL.E- 

MBNT   OP  CLAIUS— DISTRICT   COURT— JCRIS- 

,     DICTION— TAXPAYER'S  SUIT. 

1.  A  city  charter  empowered  the  council  to 
"erect,  construct,  build,  operate,  and  maintain 
a  water  and  electric  light  system  to  snpply  the 
dty  and  its  inhabitants  with  water  and  elec- 
tric lights,"  inclnding  the  power  of  eminent 
domain,  and  by  later  provisiong  prescribed  that 
the  board  of  commissioners  "saall  take  and 
hold  possession  of  and  have  and  exercise  gen- 
eral and  exclusive  superrision,  management, 
and  control  of  the  system  of  water  and  elec- 
tric lights  and  power  plants  of  the  city."  Held 
that,  these  provisions  being  in  irreconcilable 
conflict  the  later  in  position,  conferring  power 
on  the  commissiounv,  was  controlling,  and  a 
contract  made  by  the  council  for  the  purchase 
of  the  water  and  light  plai.t  for  the  city  was 
void. 

2.  Power  of  a  city  council  to  purchase  a 
water  and  light  plant  cannot  be  implied  from 
a  charter  provision  authorizing  the  council  to 
"erect,  construct,  build,  operate,  and  main- 
tain" snch  a  plant,  where  the  charter  prescrib- 
ed a  certain  plan  for  the  construction  thereof. 

3.  An  amendment  to  a  city  charter  authoria- 
ing  the  council  to  pledge  one-fourth  of  1  per 
cent,  of  its  general  revenue  for  the  payment  of 
any  money  to  become  due  by  virtue  of  the  terms 
of  any  coutract  which  may  be  made  by  the 
dty  for  the  purchase  of  any  water,  light  or 
power  plant  operated  in  the  city  does  not  con- 
fer on  the  council  authority  to  purchase  snch 
plant. 

4.  The  fact  that  the  power  to  purchase  an 
existing  water,  light,  and  power  plant  confer- 
red on  city  water,  light,  and  power  conunis- 
sioners  by  authority  to  "improve,  extend,  add 
to  or  change"  the  system,  cannot  be  effectiTe- 
iy  exercised  without  the  co-operation  of  the 
city  council  in  appropriating  money  for  the 
payment  of  the  same,  does  not  validate  a  pur- 
chase by  the  council  alone;  there  being  no 
provision  therefor,  and  the  intention  of  the 
charter  being  to  require  the  concurrent  action 
of  the  two  bodies. 

6.  A  contract  by  a  dty  council  for  the  ad- 
justment apd  settlement  of  a  certain  judg- 
ment and  other  claima  against  the  city,  which 
also  provided  for  the  purchase  of  a  water  and 
light  plant  which  latter  part  was  void,  is  en- 


>  Writ  ot  error  denied  bjr  ■upreme  court. 
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tiiely   void   where  the  illegal  cannot  be  sep- 
arated from  the  legal  part. 

6.  Under  the  constitational  provision  confer- 
line  on  the  district  courts  jurisdiction  of  all 
cases  not  otherwise  provided  for,  the  district 
rourt  has  jurisdiction  of  a  suit  by  a  taxpayer 
to  enjoin  a  city  from  purchasing  a  water  and 
li^ht  plant,  where  the  petition  does  not  show 
that  the  injury  to  the  complainant  would  be 
less  than  |200,  or  between  $200  and  $500. 

7.  The  district  court  has  jurisdiction  of  a 
(uit  by  a  tazT>ayer  to  enjoin  the  purchase  of  a 
water  and  light  plant  bv  a  city,  where  the  pe- 
tition shows  that  the  illegal  diversion  of  cor- 
porate funds  will  exceed  JSOO. 

8.  Where  a  contract  for  the  settlement  and 
compromise  of  certain  claims  and  judgments 
against  a  city  was  void  in  toto,  in  containing 
an  inseparable  illegal  provision  for  the  pur- 
chase of  a  water  and  lignt  plant,  it  was  improp- 
er to  include  iu  the  decree  restraining  the  pur- 
chase of  such  plant  a  prohibition  of  the  pay- 
ment of  the  claims. 

Appeal  from  district  court,  TraTls  county; 
F.  G.  Morris,  Judge. 

BUI  b7  John  D.  McGall  against  the  city  of 
Austin  and  others.  From  a  decree  in  favor  of 
the  complainant,  the  defendants  appeal.  Re- 
formed and  affirmed. 

C.  H.  Miller  and  V.  L.  Brooks,  for  appel- 
lants. S.  R.  Fiaher,  D.  W.  Doom,  and  T.  B. 
Cochran,  for  appellee. 

KEY,  J.  This  Is  an  Injunction  suit  against 
the  city  of  Austin,  a  municipal  corporation, 
and  the  mayor,  council,  and  attorney  of  the 
city,  which  resulted  In  a  decree  enjoining  and 
restraining  the  defendants  from  In  any  man- 
ner proceeding  to  carry  out  or  consummate 
an  attempted  purchase  of  the  waterworks 
and  plant  of  the  Austin  Water,  Light  &  Pow- 
er Company,  situated  In  the  city  of  Austin, 
and  from  passing  any  ordinance  or  other  mu- 
nicipal Ic^latlon  appropriating,  pledging, 
and  setting  aside  any  portion  of  the  general 
revenue  of  the  city  for  the  payment  of  mon- 
ey due  or  to  become  due  by  virtue  of  the 
terms  of  an  agreement  embodied  In  a  reso- 
lution passed  by  the  city  council  September 
tii'j.  1901,  and  Incorporated  In  the  decree.  The 
decree  not  only  prohibits  the  officers  of  the 
city  from  taking  any  action  looking  to  the 
purchase  of  the  wato^orks  and  plant  re- 
ferred to,  but  also  from  appropriating  out  of 
the  general  revenue  of  the  dty  any  money  to 
pay  off  and  discharge  certain  judgments  and 
claims  referred  to  in  the  contract  and  de- 
cree. The  trial  Judge  assigned  several  rea- 
sons for  holding  that  the  contract  referred 
to  was  Illegal,  one  of  which  was  that  the 
city  council  lacked  the  necessary  power  and 
anthorlty  to  purchase  an  Independent  system 
of  waterworks.  On  this  subject.  In  his  con- 
clusions of  law,  the  trial  Judge  said:  "It  Is 
contended  by  the  city  attorney  that  the  pow- 
er to  purchase  the  waterworks  system  from 
the  Austin  Water,  Light  &  Power  Company 
was  vested  in  the  city  council  by  the  terms  of 
tbe  charter  of  April,  1901,  If  It  could  do  so 
•wltbont  pledging  the  revenues  of  future 
rears,  and  that  the  only  object  of  the  amend- 
ment of  September,  1901,  was  to  remove  the 
W  S.W.— 18 


restrictions  in  tbe  charter  against  the  pledg- 
ing of  future  revenues,  in  so  far  as  to  au- 
thorize such  a  pledge  of  one-quarter  of  the 
general  revenues  for  the  purpose  of  enabling 
the  council  to  exercise  its  power  to  purchase 
by  allowing  It  to  make  convenient  arrange- 
ments to  secure  the  payment  of  tbe  price  of 
the  proposed  purchase  through  tbe  pledge 
of  future  revenues.  Under  the  charter  of  the 
city  enacted  in  1881,  all  the  power  of  the 
city  In  relation  to  waterworks  was  vested  in 
the  city  council ;  there  being  no  provision  in 
that  charter  for  a  water  and  light  commis- 
sion. The  power  conferred  by  the  charter  on 
the  city  council  consisted  in  tbe  power  to 
erect,  construct  and  operate  a  water  and ' 
electric  light  system'  in  a  particular  and  re- 
stricted way.  Afterwards,  in  the  year  1897, 
an  amendment  was  adopted  to  the  charter 
providing  for  a  water  and  light  commission. 
In  which  it  was  Invested  with  exclusive  con- 
trol and  management  of  the  water  and  light 
plant  of  tbe  city,  and  tbe  exclusive  right  to 
furnish  water  to  the  city  for  public  use;  and 
to  this  end  It  was  invested  with  authority  to 
exercise  the  right  of  eminent  domain,  In 
the  name  of  the  city,  for  condemnation  of 
private  property,  which  power,  also,  bad  been 
vested  in  the  city  council  by  the  charter  as 
it  existed  before  the  amendment  of  1897. 
This  amendment  repealed,  by  necessary  im- 
plication, so  much  of  the  provisions  of  the 
charter  as  conferred  the  same  power  on  the 
city  council,  as  the  two  bodies  could  not  be 
clothed  with  tbe  same  authority  over  the 
plant.  This  would  present  a  conflict  of  au- 
thority. The  compilers  of  the  new  charter 
of  1901  retained  and  caused  to  be  re-enacted 
in  the  charter  enacted  in  April,  1901,  both  tbe 
provision  conferring  on  the  city  council  pow- 
er to  erect,  construct,  and  operate  a  water 
and  electric  light  system,  and  the  provision 
conferring  on  the  wator  and  light  commis- 
sion the  exclusive  control  and  management  of 
said  system,  with  power  to  improve,  extend, 
add  to,  or  change  said  system  under  Its  con- 
trol. Now,  both  provisions  had  reference  to 
the  same  system,  as  is  shown  by  the  minute 
provisions  as  to  how  the  system  was  to  be 
constructed  in  connection  with  the  dam  across 
the  Colorado  river.  Besides,  the  conse- 
quences of  providing  for  each  body  to  pro- 
1  ceed  independently  of  the  other,  and  to  erect 
and  operate  each  a  separate  and  complete  wa- 
I  ter  system,  with  no  division  of  territory,  but 
I  each  with  jurisdiction  over  tbe  whole  city  for 
:  such  purposes,  the  commission  to  have  ex- 
;  elusive  authority  only  in  the  matter  of  fur- 
1  nishing  water  to  the  city  for  public  pur- 
poses, are  too  grave  to  admit  of  a  construc- 
tion which  would  treat  each  body  as  clothed 
with  such  Independent  authority.  The  pro- 
visions conferring  power  on  the  city  council 
to  'erect,  construct,  build,  operate  and  main- 
tain a  water  and  electric  light  system  to  sup- 
ply the  city  and  Its  inhabitants  with  water 
and  electric  lights,'  including  the  power  of 
eminent  domain,  are  necessarily  in  confl<''' 


Digitized  by  VjOOQIC 


194 


67  SOUTHWESTERN  BEPORTEB. 


CTex. 


with  the  proTlalons  declaring  that  the  board 
of  commissioners  'ahall  take  and  hold  posses- 
slon  of  and  have  and  exercise  general  and  ez- 
duslTe  supervision,  management  and  control 
of  the  system  of  water  and  electric  lights  and 
power  plants  of  the  city  of  Austin,  and  all 
property,  funds  and  business  bdonglng  or 
appertaining  thereto;  and  It  shall  have  the 
exclusive  power  and  is  charged  with  the  duty 
as  a  branch  of  the  city  government  to  fur- 
nish all  water,  light  and  power  adequate  to 
the  requirements  of  the  city  of  Austin  for 
public  use,'  together  with  the  conferring  of 
the  powv  of  eminent  domain  on  said  com- 
mission, and  power  to  make  rates  for  pri- 
vate consumers,  and  power  to  'Improve,  ex- 
tend, add  to  or  change  said  system  under  Its 
control,  as  the  board  may  from  time  to  time 
determine*.  It  will  be  observed  that,  in  the 
provisions  relating  to  the  commission,  the 
word  'plants'  Is  used,  thus  showing  the  ap- 
plication of  the  authority  of  the  commission 
over  all  plants  for  said  purposes.  There  be- 
ing an  Irreconcilable  conflict  between  the  two 
provisions,  the  only  solution  of  the  difficulty 
is  to  be  found  in  an  application  of  the  rule 
of  construction  of  statutes,— that  in  such 
cases  the  later  provision  of  the  statute  must 
control.  Our  supreme  court  applied  this  rule 
tn  the  case  of  Railway  Go.  v.  Rambolt,  «7 
Tex.  654,  4  8.  W.  356,  wherein  the  court  said: 
'It  seems,  also,  to  be  a  rule  of  Interpretation 
long  recognized  that  In  case  of  a  repugnancy 
between  two  provisions  of  the  statute,  which 
cannot  be  reconciled,  the  later  In  position 
should  control,  as  being  the  last  expression  of 
the  legislative  will.'  I  therefore  hold  that 
the  provisions  as  to  the  board  of  water  and 
light  commissioners,  being  the  later  in  posi- 
tion, must  control,  and  that  the  city  council 
has  no  powo:,  under  the  charter  as  It  now 
exists,  without  the  amendment  of  September 
21,  1901,  to  construct  or  buy  a  system  of  wa- 
terworks, or  to  add  to  the  present  system; 
that  power  being  vested  in  the  board  of  wa- 
ter and  light  commissioners.  The  view  just 
presented  assumed,  without  question,  that 
the  power  to  erect  and  construct  a  water 
system,  which  was  conferred  on  the  city 
council,  if  still  of  force,  might  carry  with  it 
the  implied  power  to  purchase  a  system  of 
waterworks.  Such  language  has  been  held 
by  some  courts  to  authorize  a  purchase  of  a 
water  system.  But  granting,  for  the  pur- 
poses of  this  case,  that  such  a  power  would 
be  implied  whea  the  power  to  construct  la 
not  limited  by  other  provisions,  we  find  that 
the  power  in  this  instance  was  limited  to  the 
construction  of  a  particular  plant  or  system. 
The  power  is  conferred  to  'erect,  construct, 
build,  operate  and  maintain  a  water  and  elec- 
tric light  system  to  supply  the  city  and  its 
inhabitants  with  water  and  electric  lights, 
by  constructing  and  maintaining  a  reservoir 
of  water  In  and  about  the  channel  of  the 
Colorado  river  within  and  without  the  city 
limits,  by  means  of  the  dam  across  the  same 
as  now  constructed,  to  serve  as  a  reservoir 


and  furnish  power  to  operate  an  electric  light 
system  and  build  such  other  reservoirs  as 
may  be  necessary  at  such  elevated  point 
within  or  without  the  dty  as  may  be  neces- 
sary to  supply  the  higher  portions  of  the  city 
with  water.'  It  appears  from  these  provi- 
sions that  no  authority  to  buy  can  be  im- 
plied from  the  power  to  construct  as  here 
conferred,  because  the  power  to  construct  Is 
limited  by  the  language  of  the  charter  to  the 
construction  of  a  system  by  a  plan  laid  down 
In  the  charter.  This  circumstance  repels  all 
Implications  of  authority  to  purchase  a  plant 
and  manifests  the  intention  to  compel  the 
erection  of  a  plant  on  a  given  line.  It  fol- 
lows from  what  has  been  said  that;  even  If 
the  authority  conferred  on  the  city  council 
could  be  so  harmonized  with  the  authority 
which  in  the  same  act  Is  conferred  on  the 
board  of  water  and  light  commissioners  as 
that  both  provisions  could  stand,  the  pro- 
vision conferring  power  on  the  council  does 
not  authorize  it  to  purchase  a  plant  or  to 
change  the  plant  of  the  system;  that  power 
being  vested  alone  in  the  commissioners. 
And  the  provisions  dealing  specially  with  the 
subject  of  waterworks,  and  enumerating  the 
powers  of  the  council  over  this  subject,  must 
be  held  to  cover  all  the  power  the  council 
has  on  that  subject,  and  to  prevent  Implying 
power  from  other  general  clauses  having  no 
express  reference  to  water  supply." 

We  apiwove  and  adopt  the  reasoning  and 
conclusion  of  the  trial  court  as  set  out 
above,  and  also  bold,  as  did  that  court,  that 
the  amendment  of  September  21,  1901,  did 
not  confer  upon  the  city  council  authority 
to  make  the  purchase  referred  to.  The 
amendment  referred  to  does  not  In  terms 
authorize  the  city  council  to  make  any  such 
purchase;  but  It  does  provide  that  the  coun- 
cil may  pledge  as  much  as  one-fourth  of 
1  per  cent  of  Its  general  revenue  for  the 
payment  of  any  "money  to  become  due  by 
virtue  of  the  terms  of  any  contract  which 
may  be  by  said  city  made  for  the  purchase 
of  any  water,  light  or  power  plant  at  pres- 
ent owned  or  operated  In  said  city  by  pri- 
vate persons  or  corporations."  The  cap- 
tion of  this  amendment  reads  as  follows: 
"An  act  to  amend  sections  thirty-three  (33), 
thirty-four  (34).  thlrty-slx  (36),  thirty-seven 
(37),  and  sixty-three  (63)  of  an  act  entitled 
'An  act  to  Incorporate  the  city  of  Austin. 
to  grant  It  a  new  charter,  and  to  flx  Its 
boundaries,'  approved  April  13,  1901,  so  as 
to  provide  for  the  refunding  of  Its  bonded 
debt  to  further  define  Its  powers  and  du- 
ties relative  to  its  bonded  indebtedness,  to 
define  the  powers  of  said  city  with  reference 
to  streets  and  highways  within  its  corporate 
limits,  and  to  authorize  said  city  to  pledge 
not  exceeding  one-fourth  of  its  general  reve- 
nue for  the  payment  and  security  of  judg- 
ments and  claims  herein  specifled."  The  con- 
stitution provides  that  no  bill,  except  general 
appropriation  bills,  shall  contain  more  than 
one  subject  which  shall  be  expressed  in  its 


Digitized  by  VjOOQIC 


TexJ 


WI8BEY  T.  HOUSTON  NAT.  BANK 


195 


title;  and.  If  the  body  of  the  act  In  ques- 
tion attempts  to  confer  upon  the  city  coun- 
cil the  authority  In  question,  then  It  is  un- 
constitutional, because  the  title  of  the  act 
does  not  Indicate  that  such  legislation  'vras 
Intended.  Gunter  t.  Mortgage  Co.,  82  Tex. 
496,  17  S.  W.  840.  The  amendment  seems  to 
have  been  constructed  upon  the  assumption 
that  the  dty  council,  or  some  other  officer 
or  officers  of  the  city,  had  the  power  to  con- 
tract for  the  purchase  of  the  water  and 
light  plant  In  question.  Among  other  pow- 
ers conferred  by  the  charter  upon  the  water, 
light,  and  power  commission  Is  the  power 
to  "improve,  extend,  add  to  or  change  said 
aystem  under  Its  control,  as  the  board  may 
from  time  to  time  determine,  and  to  dis- 
pose of  all  property  not  needed  for  the  prop- 
er management  of  the  plant  and  system." 
The  power  to  Improve,  extend,  add  to,  or 
change  the  then  existing  system  Is  broad 
enough  In  Its  scope  to  authorize  the  water, 
light,  and  power  commission  to  contract  for 
the  purchase  of  an  Independent  system  of 
waterworks.  It  may  be  true  that  the  power 
referred  to  is  useless  and  Ineffectual,  unless 
the  city  council  should  be  willing  to  co-(ver- 
ate  with  the  water,  light,  and  power  com- 
mission in  any  purchase  contemplated  by 
that  body,  because  the  commission  has  no 
power  to  levy  taxes,  and  has  no  funds,  ex- 
cept those  derived  from  the  water  and  light 
plant  now  belonging  to  the  city,  and  under 
the  control  of  the  commission.  But  It  may 
be  that  the  framers  of  the  city  charter  deem- 
ed it  wise  to  require  the  concurrence  of  the 
two  bodies,  in  order  to  bind  the  city  by  a 
contract  looking  to  the  purchase  of  a  sepa- 
rate and  Independent  water  and  light  plant 

Without  passing  upon  the  other  points  de- 
cided by  the  trial  court,  we  rest  our  de- 
cision on  the  ruling  that  the  city  council 
was  without  authority  to  make  the  contract 
referred  to.  It  is  proper  to  say,  however, 
that  we  have  considered  the  contention  that 
the  contract  complained  of  and  enjoined  is, 
in  snbstance,  an  agreement  to  compromise 
and  adjust  certain  claims  against  the  city, 
and  therefore  within  the  scope  of  the  city 
cooncll's  power.  That  a  city  council,  board 
of  aldermen,  or  other  governing  body  pos- 
sesses the  power  to  compromise  and  adjust 
claims  against  a  municipal  corporation,  may 
be  conceded;  and,  if  the  contract  in  ques- 
tion was  of  that  character  only,  it  might  be 
upheld.  That  some  of  its  terms  do  provide 
for  the  settlement  of  certain  Judgments  and 
other  claims  against  the  city  is  not  disput- 
ed- but  that  one  of  the  main  objects  of  the 
contract  is  the  purchase  by  the  city  of  a 
water  and  light  plant  is  manifest,  and  as 
the  two  cannot  be  separated,  so  that  the  ille- 
gal can  be  prevented  and  the  legal  perform- 
ed, the  entire  contract  must  fall. 

There  Is  one  other  point  on  which  we  rule 
against  appellants,  which  we  deem  It  nec- 
essary to  briefly  notice,  and  that  Is  the  con- 
tention that  the  dlsuict  court  was  without 


Jurisdiction  of  the  subject-matta  of  the  liti- 
gation. It  is  true,  the  petition  does  not  state 
to  what  extent  the  plaintiff's  taxes  would  be 
Increased  by  reason  of  the  performance  of 
the  contract  complained  of;  but  It  does  al- 
lege that  the  plaintiff  is  the  owner  of  about 
$5,000  worth  of  real  and  personal  property, 
subject  to  taxation  by  the  city,  and  that  his 
property  would  be  subjected  to  increased 
taxation  if  the  proi)osed  contract  should  be 
finally  consummated.  The  petition  does  not 
show  that  the  injury  to  the  plaintiff  would 
be  less  than  $200,  or  between  $200  and  $500,. 
and  therefore  It  does  not  show  that  any  oth- 
er court  had  Jurisdiction;  and  the  constitu- 
tion confers  upon  the  district  courts  Juris- 
diction of  all  cases  not  otherwise  provided 
for,  and  for  this  reason  It  would  seem  that 
the  district  court  had  Jurisdiction.  Further- 
more, the  object  of  the  suit  Is  to  prevent  an 
unlawful  diversion  of  corporate  funds,  and 
the  petition  Indicates  with  sufficient  certain- 
ty that  the  amount  of  such  diversion  would 
exceed  $500,  thereby  bringing  the  case  with- 
in tiie  Jurisdiction  of  the  district  court 

On  one  point  we  rule  In  favor  of  the  ap- 
pellants, and  that  Is  the  contention  that  the 
injunction  Is  too  broad,  and  goes  too  far. 
The  decree  restrains  the  defendants  from 
appropriating  out  of  the  general  revenues  of 
the  city  any  money  to  discharge  Judgments 
and  claims  referred  to  in  the  resolution  pass- 
ed by  the  city  council  September  30,  1001, 
and  this  should  not  have  been  done.  That 
the  city  owes  the  Judgments  referred  to  Is 
an  established  fact;  and  It  may  be  legally 
liable  for  some  of  the  other  claims;  and  It 
may  be,  after  satisfying  all  other  prior 
claims  upon  Its  general  revenues,  that  a  sur- 
plus will  remain,  that  should  properly  be 
applied  to  the  payment  of  the  Judgments 
and  claims  referred  to,  and  the  trial  court 
should  not  have  restrained  the  defendants 
from  making  such  payments.  Therefore  In 
this  respect  and  to  this  extent  the  Judgment 
will  be  modified.  The  costs  of  this  appeal 
will  be  taxed  against  the  appellee. 

Judgment  reformed  and  affirmed. 


WISBBT  et  al.  t.  HOUSTON  NAT.  BANK.1 

(Court  of  Civil  Appeals  of  Texas.     Feb.  26, 
1802.) 

ACTIONS  —  APPEARANCE  —  AMENDED  PLBAD- 
INOS— CITATION— JURISDICTION— AMOUNT  IN 
CONTROVERSY— BONDS— FACE  VAIiUB. 

1.  Where  a  defendant  appeared  as  to  a  first 
amended  original  petition  by  a  general  de- 
murrer thereto,  which  was  sustained,  with 
leave  to  amend,  no  new  citation  was  necessary 
on  the  second  amended  pleading  filed  at  a  sub- 
seqnent  term,  statlnK  the  same  cause  of  action. 

2.  That  the  second  amended  original  petition 
In  an  action  to  foreclose  a  lien  on  certain 
bonds  contained  au  allesntion  not  contained  in 
the  first  amended  original  petition,  that  the 
bonds  were  of  a  value  within  the  jurisdiction 
of  the  court  was  not  a  statement  of  a  new 
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canse  of  action,  reqalring  service  of  citation 
on  defendant. 

8.  In  an  action  on  a  note,  and  to  foreclose  a 
Hen  on  county  bonds  as  collateral,  the  market 
TBlue,  and  not  the  face  value,  of  the  bonds 
determined  the  amount  in  controversy  with  re- 
lation to  the  jnrisdiction. 

BrKW  from  Harris  county  court;  E.  H.  Vas- 
mer.  Judge. 

Action  by  the  Houston  National  Bank 
against  Alfred  Wlsbey  and  another.  From  a 
Judgment  for  plaintiff,  defendants  bring  error. 
Aflirmed, 

Jacob  0.  Baldwin,  for  plalntlfFs  In  error. 
Tjeon  B.  Smith  and  L.  B.  Moody,  for  defend- 
ant in  error. 

JAMES,  C.  J.  The  action  was  agabist 
Alfred  Wlsbey  and  Charles  Tlnsley  upon  a 
note,  the  latter  being  Indorser,  and  to  fore- 
close a  lien  cm  three  Martin  county  road  and 
bridge  bonds  of  the  d^iomlnatlon  of  $500 
each  as  collateral.  There  Is  no  question  as 
to  doe  citation  of  Wlsbey.  Bat  as  to  Tins- 
ley  it  is  contended  that  he  should  have  been 
cited  to  answer  the  second  amended  original 
petiticm,  upon  which  the  Judgment  was  ob- 
tained. He  had  been  dted  on  the  original 
petition  by  service  lb  Cook  county,  111.,  and 
had  appeared  and  answered  that  petition. 
He  also  appeared  on  March  27,  1900,  in  ref- 
erence to  the  first  amended  original  petition, 
by  general  demurrer  and  general  denial,  etc. 
The  demurrer  was  sustained,  and  an  order 
thereupon  entered  giving  plaintiff  leave  to 
amend.  The  second  amended  original  peti- 
tion was  filed  at  subsequent  term  on  Octo- 
ber 11,  1900. 

The  first  and  second  assignments  are  to 
the  eSect  that,  Tlnsley  having  no  notice  of 
the  last  named  pleading  or  service  of  citation 
thereon,  it  was  error  to  render  Judgment 
against  him.  Some  stress  is  laid  on  the  fact 
that  the  amendment  was  not  filed  at  the  same 
term  at  which  the  demurrer  was  sustained; 
but  the  point  we  think,  is  not  entitled  to 
serious  consideration,  m  onr  opinion  no 
citation  would  be  necessary  upon  the  amend- 
ed pleading,  unless  It  stated  a  new  cause 
of  action.  It  is  not  asserted  by  plaintiff  in 
error  that  such  was  the  case,  and  we  might 
rest  here  In  deciding  this  question.  But  it 
would  seem  that  the  dlfler^ce  in  the  first 
and  second  amended  original  petitions  con- 
sists In  an  allegation  in  the  latter  that  the 
bonds  upon  which  foreclosure  was  asked 
were  of  a  certain  value  within  the  Juris- 
diction of  the  court,  and  this  allegation  was 
lacking  In  the  former.  This  would  not  be 
stating  a  new  cause  of  action.  We  therefore 
overrule  these  assignments. 

The  other  assignment  is  that  upon  the  ques- 
tion of  Jurisdiction  the  bonds  must  be  taken  as 
of  their  face  value,  being  fixed  obligations  of 
a  connty,  and  their  market  value  was  not  the 
criterion.  If  this  were  an  tctlon  upon  the 
bonds  their  denominational  value  would 
doubtless  determine  the  question  of  Jurisdic- 
tion, for  this  would  be  the  amount  in  con- 


troversy. But  here  the  market  value  of  the 
bonds,  as  would  be  in  the  case  of  other  chat- 
tels or  property,  would  determine  It  In  this 
respect  we  can  see  no  difference  between 
bonds  and  other  personalty.  It  was  alleged 
that  the  market  value  of  the  bonds  was  less 
than  the  Jurisdictional  limit  (u>d  this  fact  la 
ascertained  by  the  decree. 
Affirmed. 


TEXARKANA  &  FT.  S.  RT.  CO.  T.  SPEX- 
C£R.t 

(Coort  of  Civil  Appeals  of  Texas.    Feb.  26, 

1902.) 

RAILWAYS— CONSTRUCTION— INJURY  TO  lAND 
—  SURPACB  WATER  —  (»STRUOTION  —  EVI- 
DENCE —  TRIAL  —  SPECIAL  FINDINGS  —  PRE- 
SUMPTION—APPEAL— RECORD— MEASURE  OF' 
DAMAGES— MARKET  VALUE— DEFINITION— IN- 
STRUCTIONS—RDQUBfiTS. 

1.  In  an  action  for  damages  alleged  to  have 
been  caused  by  the  negligent  constnictiou  of  a 
railroad  so  as  to  obstruct  the  natural  flow  of 
surface  waters  from  defendant's  lots,  testi- 
mony that,  after  the  storms  occurring  at  the 
time  of  the  last  overflow,  the  town-site  com- 
pany had  decided  to  build  a  levee  the  length 
of  defendant's  road,  was  irrelevant. 

2.  Under  Hev.  SL  18G5,  art  1331,  relating 
to  special  verdicts,  and  requiring  that  the 
findings  must  be  such  that  nothing  remains  for 
the  court  but  to  draw  from  such  facts  the 
conclusions  of  law,  an  issue  not  submitted  and 
not  requested  to  be  submitted  is  deemed  on  ap- 
peal to  have  been  found  by  the  court  in  such 
a  manner  as  to  support  the  judgment. 

3.  Where  it  does  not  appear  from  the  state- 
ment subjoined  to  an  assignment  of  error  in 
refusing  to  submit  a  special  issue  that  appel- 
lant requested  the  court  to  submit  sudt  issue, 
the  assignment  need  not  be  considered. 

4.  A  finding  of  the  market  value  of  plaintiff's 
lots  immediately  before  an  injury  thereto,  and 
of  the  market  value  immediately  after,  neces- 
sarily Included  injury  from  the  destruction  of 
shade  trees  and  ornamental  shrubbery,  and 
damages  to  his  dwelling;  and,  the  court  hav- 
ing entered  judgment  on  such  finding  against 
defendant,  he  could  not  complain  of  the  failure 
to  enter  judgment  on  immaterial  and  unneces- 
sary findings  of  injury  to  the  shrubbery. 

6.  In  an  action  for  damages  for  injury  to 
land,  the  defendant  not  having  requested  an 
instruction  as  to  the  legal  meaning  of  the  term 
"market  value,"  cannot  complain  of  the  court's 
failure  to  give  such  an  iustmcUon. 

Appeal  from  district  court  Jefferson  coun- 
ty;  Stephen  P.  West  Judge. 

Action  by  Frank  Spencer  against  the  Tex- 
arkana  &  Ft  Smith  Railway  Company. 
From  a  Judgment  for  plaintiff,  def^idant  ap- 
peals.   Afiirmed. 

Greer,  Greer  &  Xall,  for  appellant  Geo. 
C.  Greer  and  Watts,  Chester  &  Ellison,  for 
appellee. 


NEILL,  J.  This  suit  was  brought  by  ap- 
pellee against  appellant  to  recover  $1,500 
damages  alleged  to  have  been  caused  by  the 
negligence  of  the  railway  company  in  con- 
structing its  roadbed  so  as  to  obstruct  the 
natural  fiow  of  surface  water  from  his  prem- 
ises, and  cause  it  to  accumulate  thereon  and 


'  Rehearing  denied  March  19,  1901,  and  writ  of 
ror  denied  by  aupreme  court  April  24,  1902. 


Digitized  by  VjOOQIC 


Tex.) 


TEXARKANA  &  FT.  a  BY.  00.  y.  SPENCER. 


197 


flood  the  same.  The  appellant  answered  by 
a  greneral  denial;  pleaded  that  It  had  prop- 
erly constructed  Its  roadbed,  -with  proper 
and  sutBcient  culverts  for  carrying  off  the 
water,  and  that  the  flooding  of  appellee's 
premises  was  caused  by  unprecedented  rain- 
falls, which  It  could  not,  by  the  exercise  of 
any  diligence  and  care,  bare  foreseen  and 
provided  against.  Upon  the  trial  the  cause 
was  submitted  by  the  court  to  the  Jury  upon 
special  issues,  and  upon  their  finding  there- 
on It  entered  judgment  against  the  appellant 
for  $638.60,  from  which  it  has  appealed  to 
this  court. 

Conclusions  of  Fact 

These  conclusions  will  here  be  confined  to 
such  findings  of  the  Jury  upon  the  special 
Issues  submitted  to  them  as  evidently  form- 
ed the  basis  of  the  Judgment  of  the  court 
below.  They  are  as  follows:  (1)  On  the  8th 
day  of  May,  1900,  and  prior  thereto,  the  ap- 
pellee owned  and  was  in  possession  of  lots 
Nos.  1  and  2  in  block  112  of  the  city  of  Port 
Arthur,  Jefferson  county,  Tex.,  and  contin- 
ued to  own  said  premises  from  said  date  un- 
til the  trial  of  this  cause  in  the  court  below. 
On  that  day  and  on  the  days  hereinafter  stat- 
ed there  were  upon  said  premises  a  two-story 
frame  building,  appellee's  residence,  out- 
buildings, shade  trees,  ornamental  shrub- 
bery, and  hedges.  (2)  Since  the  26tta  day  of 
April,  1900,  the  appellant  has  maintained 
partially  around  said  city,  beginning  at  the 
depot  on  the  southwest  thereof,  and  extend- 
ing westerly,  then  northwesterly,  thence 
northeasterly,  an  embankment,  upon  which 
it  constructed  its  track,  which  holds  the  sur- 
face water  caused  from  rainfall  and  the 
overflow  of  Sabine  Lake  upon  the  land.  In- 
cluding appellee's  premises,  upon  which  the 
city  of  Port  Arthur  Is  built  That  said  road- 
bed or  embankment  was  without  sufficient 
cnlvertB  or  sluices  for  the  necessary  drain- 
age of  the  territory  partially  encircled  by 
said  roadbed.  That  the  surface  water,  being 
unable  to  fiow,  according  to  the  natural  lay 
of  the  land,  westward  and  southwest,  on  the 
dates  hereinafter  stated,  by  reason  of  the 
construction  and  maintenance  of  said  em- 
bankment by  appellant,  flooded  and  sub- 
merged a  great  part  of  said  city,  including 
said  lots  of  appellee.  (3)  The  construction 
and  maintenance  of  Its  roadbed  in  the  man- 
ner before  stated  by  the  appellant  was  neg- 
ligence, and  by  such  negligence  on  the  22d 
and  27tb  days  of  April,  the  8th,  30th,  and 
3l8t  days  of  May,  on  the  1st  and  2d  days  of 
June,  and  on  the  8th  day  of  September, 
1900,  appellee's  premises  were  overflowed 
from  rains  and  water  from  the  lake,  which, 
because  it  could  not  escape,  by  reason  of  in- 
aaffldent  culverts  and  sluices  in  said  em- 
bankment stood  for  a  number  of  days  after 
each  overflow  on  appellee's  lots,  thereby 
killing  his  shade  trees,  wholly  destroying  his 
ornamental  shrubbery  and  hedges,  and  In- 


juring, by  causing  it  to  careen,  bis  dwelling 
house.  (4)  The  value  of  appellee's  lots  im- 
mediately before  the  injury  caused  by  such 
negligence  of  appellant  was  $4,500,  and  their 
value  immediately  after  said  injury  was 
$3,861.40,  making  a  difference  in  their  value 
of  $638.00,  in  which  sum  the  appellee  was 
damaged  by  said  negligence  of  app^ant 

Conclusions  of  Law. 

1.  The  first  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  excluding  the 
offered  testimony  of  Trost  to  the  effect  that 
after  the  September  storms,  when  the  de- 
fendant began  putting  in  trestllng,  the  city 
of  Port  Arthur  and  tovm-slte  company  de- 
cided to  build  a  levee  the  length  of  the  de- 
fendant's railway,  as  a  protection  against 
backwater,  as  will  appear  from  defendant's 
bill  of  exceptions,  in  that  the  same  was  per- 
tinent and  material  to  the  issues  h^ein." 
It  does  not  appear  from  appellant's  bill  of 
exceptions  that  It  could  have  made  the  proof 
by  Trost  indicated  by  the  assignment  In 
fact,  it  is  not  shown  what  the  company  ex- 
pected to  prove  by  said  witness.  In  appel- 
lant's statement  subjoined  to  its  proposition 
under  this  assignment,  no  reference  what- 
ever Is  made  to  the  testimony  claimed  to 
have  been  excluded.  If,  however,  appellant 
had  offered  to  make  the  proof  indicated  by 
the  assignment  we  cannot  perceive  that  it 
would  have  had  any  relarancy  whatever  to 
the  Issues  involved  in  this  case. 

2.  The  second  assignment  of  error  com- 
plains of  the  court's  failure  to  submit  to  the 
finding  of  the  Jury  as  to  whether  there  was 
an  unusual  and  unprecedented  rainfall  and 
flood  at  Port  Arthur  and  vicinity  during  A. 
D.  1900.  If  appellant  deemed  its  evidence 
sufiictent  to  warrant  the  submission  of  such 
an  issue  to  the  Jury,  it  should  have  special- 
ly requested  the  trial  court  to  require  the 
Jury  to  pass  upon  such  issue.  The  failure  to 
submit  an  issue  is  not  a  ground  for  reversal 
of  the  judgment  on  appeal  or  writ  of  error, 
unless  its  submission  was  requested  in  writ- 
ing by  the  party  complaining  of  the  Judg- 
ment Upon  appeal  or  writ  of  error,  when  a 
caae  has  been  submitted  on  special  Issues,  an 
issue  not  submitted  and  not  requested  by  a 
party  to  the  cause  Is  deemed  as  found  by  the 
court  in  such  manner  as  to  support  the  Judg- 
ment Article  1331,  Rev.  St;  Breneman  v. 
Mayer,  24  Tex.  Civ.  App.  178,  68  S.  W.  725. 

3.  It  does  not  appear  from  the  statement 
subjoined  to  appellant's  proposition  under  its 
third  assignment  of  error  that  it  ever  re- 
quested the  court  to  submit  special  Issue  No. 
12,  as  Is  complained  of  in  said  assignment. 
Without  such  a  statement,  we  are  not  re- 
quired to  consider  the  assignment  But  If,  as 
the  Jtvy  found  by  Issues  submitted,  the  over- 
flow of  plaJntlfrs  lots  was  not  caused  by  wa- 
ter from  Alligator  bayou,  but  was  caused  as 
alleged  by  plaintiff,  and  the  water  west  of 
appellanf  8  railroad  did  not  impede  the  flow 
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of  water  from  off  plaintiff's  lots,  the  negative 
of  the  Issue  which  appellant  claims  should 
have  been  submitted  is  clearly  established. 

4.  The  measure  of  damages  In  cases  of 
damage  to  real  property  is  usually  the  differ- 
ence between  the  market  value  of  the  prem- 
ises immediately  before  and  Immediately  aft- 
er tiie  Injury  Inflicted.  Railway  (3o.  t.  O'Con- 
nor (Tex.  CiV.  App.)  51  S.  W.  511.  "The  lan- 
guage, 'damage  to  land,'  has  been  construed 
by  the  supreme  court  to  mean  'an  Injury  to 
the  possession  or  to  the  freehold  or  estate.' " 
Knight  V.  RaUroad  Co.,  98  Tex.  417,  66  S.  W. 
568,  and  authorities  cited  in  the  opinion.  The 
destruction  of  appellee's  shade  trees,  orna- 
mental Bhrubbery,  and  hedges,  and  the  In- 
Jury  to  his  dwelling  house,  were  damages  to 
land.  S  Sedg.  Dam.  {  933;  Poster  v.  Railway 
Co.  (Tex.  Sup.)  45  S.  W.  S76;  12  Am.  &  Eng. 
Enc.  Law,  p.  665.  When  the  Jury  found,  under 
special  Issue  No.  10,  that  the  marliet  value  of 
appellee's  lots  Immediately  before  the  Injury 
was  $4,500,  and  immediately  after  the  In- 
Jury  it  was  $3,861.40,  theh:  finding  necessarily 
Included  the  injury  resulting  from  the  de- 
struction of  his  shade  trees,  ornamental 
shrubbery,  hedges,  and  damagep  to  his  dwell- 
ing house.  It  was  upon  this  finding  that  the 
Judgment  appealed  from  was  evidently  enter- 
ed. The  submission  to  and  finding  by  the 
Jury  upon  special  issues  of  damages  to  the 
trees,  shrubbery,  hedges,  and  dwelling  house 
was,  In  view  of  their  finding  under  special  Is- 
sue No.  10,  entirely  unne<;essary  and  imma- 
terial, since  such  injuries  were  necessarily  in- 
cluded in  their  finding  on  the  issue  stated. 
As  the  findings  of  the  Jury  on  those  matters 
did  not  enter  into  and  form  any  basis  for  the 
Judgment  appealed  from,  and  as  the  true 
measure  of  damages  was  found  by  the  Jury, 
and  the  Judgment  entered  upon  it  the  appel- 
lant cannot  complain  of  the  court's  failure 
to  enter  Judgment  on  such  Immaterial  and 
unnecessary  findings.  Had  it  done  so,  as 
well  as  given  Judgment  for  the  difference  be- 
tween the  value  of  the  lots  before  and  after 
the  injury,  as  appellant  contends  it  should 
have  done,  the  appellee  would  have  beoi  giv- 
en double  damages;  and  appellant  would 
then  be  in  an  attitude  to  complain  of  such  er- 
ror, and  have  a  good  cause  for  the  reversal 
of  the  Judgment  As  it  Is,  the  injuries  to  ap- 
pellee's lots  were  properly  measured  by  the 
correct  rule  of  damages,  and  Judgment  en- 
tered only  for  the  loss  of  value  sustained  by 
htm  to  his  land.  It  is  true,  the  Judgmmt 
awards  him  nothing  for  the  destruction  ot 
bis  vegetables,  the  injury  to  which  was  found 
by  the  Jury;  but  of  this  he  does  not  com- 
plain, and  the  appellant  cannot  What  we 
have  said  in  this  paragraph  disposes  of  the 
fourth,  fifth,  seventh,  eighth,  and  ninth  as- 
signments of  error. 

5.  Appellant's  sixth  assignment  of  error 
complains  of  the  court's  failiu«  to  Instruct 
the  Jury  as  to  the  legal  meaning  of  the  term 
"market  value,"  and  to  charge  the  Jury  to  be 
governed  by  such  valne;    It  seems  to  us  that 


the  term  "market  value"  la  nnderstood  by 
men  of  ordinary  intelligence,  such  as  the  law 
requires  Juries  In  this  state  to  be  composed 
of.  If,  however,  appellant  appr^ended  that 
the  Jury  did  not  comprehend  the  meaning  of 
the  term.  It  should,  by  a  special  charge,  have 
requested  the  court  to  have  informed  them. 
Having  failed  to  ask  such  instruction,  it  can- 
not be  heard  to  complain. 

6.  The  tenth  assignment  of  error  is  in  re- 
gard to  an  issue  that  appellant  should  have 
asked  submitted  to  the  Jury  If  It  desired  a 
finding  upon  it. 

7.  The  finding  of  the  Jury  on  the  issue 
upon  which  the  judgment  was  entered  is,  in 
our  opinion,  warranted  by  the  evidence,  and 
the  court  did  not  err  In  refusing  to  grant 
appellant's  motion  for  a  new  trIaL 

There  is  no  error  which  requires  a  reversal 
of  the  Judgment,  and  it  is  therefore  aflSrmed. 


BARRETT  et  al.  v.  BASTHAM  et  al. 
(Court  of  Civil  Appeals  of  Texas.     Feb.  28, 

1902.) 
COMMTTNITT  PROPBIRTT-^UDOMBNT— CONCLU- 
8IVBNBSS  AS  TO  DEiCBASED  MEUIBBR'S  HBIR 
—  UORTOAOB  —  FORKCLOSURB  —  PARTIES  — 
JTTRISDICTION  — BVIDBNCB  —  TRANSACmONS 
WITH  DBCBASEO  PERSON— CONCLUSION  OP 
WITNESS. 

1.  A  husbaud  mortgaged  the  homestead,  con- 
sisting of  community  property,  the  wife  not 
Joining.  After  the  wife's  death,  a  decree  of 
foreclosure  was  taken  against  the  husband  on 
default  the  wife's  heirs  not  being  made  par- 
ties. Held,  in  trespass  to  try  title  by  the  pur- 
chaser at  foreclosure  sale,  that  the  wife's  heirs 
could  not  set  up  a  claim  of  homestead  in  her 
right,  as,  on  her  death,  absolute  coutrol  of  the 
homestead  vested  in  the  husband,  who  could 
terminate  it  by  abandonment  or  sale  for  pay- 
ment of  community  debts. 

2.  A  Judgment  against  the  survivor  of  com- 
munity property,  rendered  after  the  decease  of 
the  other  member  of  the  community,  establish- 
ing a  lien  against  the  community  estate,  is  val- 
id, though  Uie  heirs  of  such  deceased  membet 
were  uot  made  parties,  since  the  acts  of  the 
survivor  of  a  community  iI^  administering  on 
the  community  estate  are  as  conclusive  against 
the  heirs  as  if  done  by  a  duly  appointed  admin- 
istrator. 

3.  In  trespass  to  try  title  the  defendants  are 
precluded  from  showing  that  a  foreclosore  judg- 
ment under  which  the  plaintiffs  claim  title  is 
void,  in  that  the  lien  was  on  a  homestead  and 
the  court  was  without  jurisdiction,  where  the 
record  does  not  disclose  a  lack  of  jurisdiction. 

4.  In  trespass  to  try  title  brought  against 
heirs,  a  defendant  who  filed  a  disclaimer  in 
the  action  is  not  a  party  thereto,  and  is  not 
prevented  from  testifying  as  to  transactions 
with  the  deceased  by  Rev.  St.  art  2S02,  pro- 
viding that  in  actions  by  or  against  heirs,  in 
which  judgment  may  be  rendered  for  or  against 
them  as  such,  "neither  party  shall  be  allowed 
to  testify  against  the  others  as  to  any  transac- 
tion" with  the  deceased. 

6.  Rev.  St.  art.  2302,  prescribing  that  in  ac- 
tions by  or  against  executors,  admiuistratMV, 
or  guardians  neither  party  shall  testify  against 
the  other  as  to  any  transaction  with  or  state- 
ment by  the  testator,  intestate,  or  ward,  and 
that  such  provision  snail  extend  to  all  actions 
by  or  against  the  heirs  of  a  deceased  arising 
out  of  any  transaction  with  the  decedent,  does 
not  apply  to  an  action  of  trespass  to  try  titie 
brought  against  the  hrirs  of  a  deceased  mem- 
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ber  of  a  eommanit7,  where  the  plaintiffs  claim- 
ed title  throngh  trausactions  with  the  suiriTiug 
member  of  the  commanity,  the  action  not 
"arising  out  of  a  transaction  with"  decedent. 

S.  Plaintiffs  In  trespass  to  try  title  claimed 
nnder  a  sheriff's  deed  from  a  sale  had  on  a 
foreclosure  judgment  against  B.  Defendants, 
as  heirs  of  B.'8  wife,  alleged  that  the  proper- 
tr  was  the  separate  estate  of  B.'s  wife,  and 
that  plaintiffs  knew  of  sach  fact  before  the  ex- 
ecotlon  of  the  mortgage;  and,  to  proTe  such 
claim,  offered  to  show  by  B.  that  the  land  was 
paid  for  with  a  note  which  he  gave  hia  wife 
m  payment  of  a  loan  from  her.  Held  error  to 
hare  exdnded  the  evidence  as  inyolving  a  con- 
dasion  of  the  witness,  the  same  being  of  ma- 
terial facta  within  the  knowledge  of  the  wit- 
ness. 

7.  The  evidence  was  material,  there  being 
testimonr  that  the  plaintiffs  knew  that  the  land 
was  the  separate  property  of  B.'a  wife. 

Appeal  from  district  court,  Madison  conn- 
tj;  J.  M.  Smlther,  Judge. 

Action  by  Eastham  Bros,  against  D.  A. 
Barrett  and  others.  From  a  judgment  In 
favor  of  the  plaintiffs,  the  defendants  ai^ 
peaL    Beversed. 

C.  B.  Gnstams,  for  appellants.  Ball,  Dean 
&  Humphrey,  for  appellees. 

PLEASANTS,  J.  This  Is  an  action  ct 
trespass  to  try  title  brought  by  the  appellees 
against  the  appellants.  The  appellees  claim 
the  land  under  a  sheriff's  deed  executed 
January  4,  1893,  and  made  under  an  otAw 
of  sale  Issued  out  of  the  district  court  of 
Madison  county  upon  a  Judgment  rendered 
by  said  court  on  October  17, 1892,  in  favor  of 
appellees  against  the  appellant  herein,  D.  A. 
Barrett  for  the  sum  of  $96.36  and  cost  of 
suit  and  foreclosing  a  mortgage  lien  upon 
the  laud  In  controversy.  This  mortgage  was 
executed  by  D.  A.  Barrett  In  the  lifetime  of 
his  wife,  Mattle  J.  Barrett,  now  deceased, 
who  did  not  Join  In  the  execution  of  said 
mortgage.  Apipellant  D.  A.  Barrett  disclaim- 
ed in  this  suit  The  other  appellants  herein 
are  the  children  and  heirs  at  law  of  Mattle 
J.  Barrett  and  as  such  claim  the  land  In 
controversy.  The  suit  to  foreclose  the  mort- 
gage was  Instituted  after  the  death  of  Mat- 
tlie  J.  Barrett  and  her  heirs  were  not  made 
parties  thereto.  D.  A.  Barrett  filed  no  an- 
swer In  said  suit  and  Judgment  was  render- 
ed against  him  by  default  Among  other 
defenses  set  up  by  the  defendants  In  the 
court  below  they  pleaded  that  the  land  In 
controversy  was  the  homestead  of  their  de- 
ceased mother,  Mattle  J.  Barrett  and  the 
defendant  D.  A.  Barrett  at  the  time  of  the 
execntlon  of  the  mortgage,  and  is  now  the 
homestead  of  said  Barrett  and  these  defend- 
ants. To  this  answer  appellees  filed  the  fol- 
lowing exception:  "And,  especially  except- 
ing to  tbat  part  of  said  answer  wherein  de- 
fendants seek  to  set  up  homestead  rights  of 
the  defendants  in  the  land  In  controversy 
herein,  plaintiffs  say  the  same  Is  insuffi- 
cl«it  for  this:  It  appears  from  the  allega- 
tions In  said  answer  in  the  same  paragraph 
thereof  in  which  said  homestead  rights  are 
attempted  to  be  set  op  tbat  the  premises  in 


controversy  were  sold  under  a  Judgment  fore- 
closing a  lien  thereon  against  the  defend- 
ant D.  A.  Barrett  and  plaintiffs  say  that  it 
follows  from  said  allegations  that  all  of  the 
defendants  herein  are  concluded  and  pre- 
cluded from  setting  up  any  homestead  rights 
in  said  premises,  and  of  this  they  pray  Judg- 
ment" The  court  below  sustained  this  ex- 
ception, and  this  ruling  Is  complained  of  in 
appellants'  first  assignment  of  error. 

It  seems  to  be  well  settled  that  in  all 
suits  for  debt  against  a  community  estate 
upon  which  no  administration  Is  pending  the 
surviving  x>artner  of  such  community  is  the 
only  necessary  party  defendant  and  a  Judg- 
ment against  such  survivor  will  conclude  the 
heirs  of  the  deceased  partnw  of  the  commu- 
nity. The  right  of  the  survivor  of  the  com- 
munity to  sell  or  mortgage  community  prop- 
erty for  the  purpose  of  paying  community 
debts  has  long  been  recognized  by  the  de- 
cisions of  our  courts,  the  rights  of  such  snr- 
vivor  In  this  respect  being  the  same  as  the 
rights  of  the  survivor  of  an  ordinary  com- 
mercial partnership.  It  Is  also  settled  that 
a  sale  of  community  property  under  a  Judg- 
ment rendered  for  a  community  debt  against 
the  survivor  will  pass  the  title  of  the  commu- 
nity to  the  purchaser  at  such  sale  Just  as  ef- 
fectually as  if  the  sale  had  been  voluntarily 
made  by  the  survivor  in  satisfaction  of  the 
debt  The  heirs  of  Mrs.  Barrett  had  no 
homestead  rights  In  the  premises  except  such 
as  could  be  asserted  through  D.  A.  Barrett 
and  were  subservient  to  his  right  to  abandon 
such  homestead  or  to  sell  or  otherwise  dis- 
pose of  same  for  the  purpose  of  paying  the 
debts  of  the  community.  Woodley  v.  Adams, 
66  Tex.  631;  Johnson  v.  Taylor,  43  Tex. 
122;  Carter  t.  Conner,  60  Tex.  62;  Grothans 
y.  De  hopez,  67  Tex.  672.  We  think  It  nec- 
essarily follows  from  these  well  settled  inln- 
clples  of  the  law  that  the  Judgment  against 
D.  A.  Barrett  as  survivor  of  the  community, 
establishing  the  validity  of  the  debt  and  lien 
asserted  by  appellees  against  said  community 
estate,  was  conclusive  and  binding  upon  the 
heirs  of  Mrs.  Barrett  It  cannot  be  doubted 
under  the  decisions  above  referred  to  tbat 
In  the  absence  of  fraud  or  collusion  on  the 
part  of  D.  A.  Barrett  and  the  appellees  in  ot>- 
taining  said  Judgment  the  heirs  of  Mrs.  Bar- 
rett would  not  be  heard  to  question  In  this 
suit  the  validity  of  the  debt  sued  on,  and  it 
seems  to  us  to  be  equally  clear  that  they 
are  now  precluded  from  questioning  the  va- 
lidity of  the  mortgage.  Upon  first  blush  it 
would  seem  that  since  upon  the  death  of 
Mrs.  Barrett  the  title  to  her  property  at  once 
vested  in  her  heirs,  no  Hen  could  be  estab- 
lished against  said  property  by  a  Judgment 
rendered  in  a  suit  In  which  the  owuers  of 
the  property  were  not  parties;  and  as  ap- 
plied generally  to  the  enforcement  of  Hens 
upon  property  Hiis  contention  would  be  ab- 
solutely sound.  But  for  the  punwse  of  ex- 
pediting the  settlement  of  claims  against  the 
estates  of  deceased  persons,  and  of  protect 
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Ing  sucb  estates  from  expensive  litigation, 
the  law  has  {fforlded  by  statute  for  the  ad- 
ministration of  estates  by  persons  appoint- 
ed by  the  courts;  and  the  lawful  acts  of 
such  administrator,  as  well  as  all  Judgments 
legally  obtained  against  him,  are  binding 
upon  all  persons  inta-ested  In  the  estate. 
The  surrlTor  of  the  community  can,  under 
the  rules  of  law  as  established  by  the  de- 
cisions of  our  courts,  administer  upon  the 
community  estate  by  applying  the  assets 
of  such  estate  to  the  payment  of  community 
debts;  and  his  lawful  acts  as  such  adminis- 
trator, and  aU  Judgments  obtained  against 
him  as  such  establishing  debts  against  the 
community  estate  and  liens  against  the  com- 
mimity  property  in  his  possession,  are  as  con- 
clusive against  the  heirs  as  if  done  by  or 
obtained  against  an  administrator  regularly 
appointed  imder  the  statute.  This  rule  may 
be  an  arbitrary  one,  but  It  seems  to  be  a  set- 
tled rule  of  decision  in  this  state. 

Appellants  contend  that  under  the  case  ot 
Bordages  y.  Hlggins  (Tex.  Civ.  App.)  20  S. 
W.  726,  they  should  be  permitted  to  show 
that  the  lien  sought  to  be  enforced  In  the 
former  suit  brought  by  appellees  against  D. 
A.  Barrett  was  a  lien  upon  a  homestead,  and 
void,  and  therefore  the  court  was  without 
Jurisdiction  to  render  any  Judgment  in  the 
case,  the  amount  in  controversy  being  be- 
low the  Jurisdiction  of  the  court  This  con- 
tention finds  no  support  in  the  authority  cit- 
ed. In  the  Bordages  Case  the  petition  in  the 
suit  in  which  the  Judgment  was  rendered, 
which  the  supreme  court  declared  void  for 
want  of  Jurisdiction  in  the  court  rendering 
It,  disclosed  that  the  property  upon  which 
the  Men  was  sought  to  be  established  was  a 
homestead.  The  want  of  Jurisdiction  being 
disclosed  by  the  record  in  the  case,  the  court 
held  the  Judgment  void.  There  is  nothing  in 
the  decision  which  militates  against  the  hold- 
ing that  the  Judgment  In  the  foreclosure  suit 
through  which  appellees  claim  title  to  the 
land  in  controversy  Is  conclusive  against  ap- 
pellants on  the  question  of  the  validity  of 
both  the  debt  and  Hen  therein  asserted  and 
established,  there  being  nothing  in  the  rec- 
ord in  that  suit  showing  that  the  court  was 
without  Jurisdiction  to  try  same.  We  are  of 
opinion  that  the  exceptions  to  appellants'  an- 
swer were  properly  sustained  by  the  court 
below. 

The  only  Issues  submitted  to  the  Jury  on 
the  trial  of  the  case  were,  was  the  land  in 
controversy  the  separate  property  of  Mrs. 
Barrett,  and  if  so  did  the  appellees  have  no- 
tice of  Mrs.  Barrett's  claim  prior  to  or  at 
the  time  of  the  execution  of  the  mortgage  by 
D.  A.  Barrett,  who  held  the  legal  title  to  the 
land?  Upon  the  Issue  as  to  whether  the 
land  was  the  separate  property  of  Mrs.  Bar- 
rett, appellants  ofTered  to  prove  by  D.  A. 
Barrett  that  he  knew  of  his  own  knowledge 
that  the  property  In  controversy  was  paid 
for  with  the  separate  means  of  Mrs.  Bar- 
rett;  that  he  paid  for  the  property  himself 


with  a  note  which  was  the  separate  property 
of  Mrs.  Barrett;  that  he  sold  some  land  be- 
longing to  his  wife  In  Wharton  county,  and 
In  part  payment  therefor  received  two  notes 
for  $2S0  each,  which  he  borrowed  from  his 
wife,  and  that  he  afterwards  sold  land  of 
his  own  and  received  In  payment  therefor  a 
note  for  |500,  which  he  turned  over  to  bis 
wife  in  lieu  of  the  two  $260  notes  which  he 
had  borrowed  from  her,  and  that  the  land  in 
controversy  was  purchased  with  this  $500 
note.  The  court  below  sustained  objections 
to  this  testimony  on  the  ground  that  the  wit- 
ness was  Incompetent  to  testify  to  these 
facts,  under  article  2302  of  the  Revised  Stat- 
utes, and  that  the  offered  testimony  would  in- 
volve a  legal  conclusion.  This  ruling  of  the 
trial  court  Is  complained  of  by  appellants  in 
their  third  assignment  of  error.  This  assign- 
ment must  be  sustained.  D.  A.  Barrett  hav- 
ing filed  a  disclaimer,  was  not  a  party  to  the 
suit  when  offered  as  a  witness,  and  it  would 
seem  that  article  2302  has  no  application. 
Markham  v.  Carothers,  47  Tex.  21;  Eastham 
V.  Koundtree,  58  Tex.  110;  Brittan  v.  Tisch- 
macher  (Tex.  Civ.  App.)  31  S.  W.  242.  But 
conceding,  for  the  sake  of  argument  that 
the  disclaimer  would  not,  In  itself,  remove 
him  as  a  party  from  the  suit,  we  think  the 
Inhibition  In  the  statute  does  not  apply  in 
suits  of  this  character.  The  cause  of  action 
asserted  by  appellees  In  this  suit  does  not 
arise  out  of  any  transaction  between  appel- 
lees and  Mrs.  Barrett  On  the  contrary, 
they  assert  title  to  the  land  through  trans- 
action with  D.  A.  Barrett  alone,  claiming 
that  the  land  was  never  the  property  of  Mrs. 
Barrett  The  article  of  the  statute  referred 
to  declares  that  "in  actions  by  or  against 
executors,  administrators,  or  guardians  in 
which  Judgment  may  be  rendered  for  or 
against  them  as  such  neither  party  shall  be 
allowed  to  testify  against  the  other  as  to 
any  transaction  with  or  statement  by  the 
testator,  intestate  or  ward  unless  called  to 
testify  thereto  by  opposite  party,  and  the 
provision  of  this  article  shall  extend  to  and 
Include  all  actions  by  or  against  the  heirs  or 
legal  representatives  of  the  decedent  arising 
out  of  any  transaction  with  such  decedent" 
We  are  of  opinion  that  neither  the  letter  nor 
the  spirit  of  this  statute  can  be  Invoked  In 
this  case  against  the  offered  testimony  of  D. 
A.  Barrett  Harris  v.  Seinshelmer,  67  Tex. 
856,  3  S.  W.  307;  Wagner  v.  Isensee  (Tex. 
Civ.  App.)  33  S.  W.  155. 

There  is  no  morlt  in  the  objection  that  the 
offered  testimony  involved  a  legal  conclusion. 
As  set  out  In  the  bill  of  exceptions,  the  ex- 
cluded testimony  was  of  material  facts  with- 
in the  knowledge  of  witness,  and  Involved  no 
legal  conclusion.  There  was  evidence  In  the 
case  to  the  effect  that  appellees  were  noti- 
fied prior  to  the  execution  of  the  mortgage 
by  D.  A.  Barrett  that  the  land  was  the  sepa- 
rate property  of  Mrs.  Barrett  and  the  ex- 
cluded testimony  was  therefore  most  ma- 
terlaL 
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None  at  appellants'  remaining  assl^ments 
present  any  reversible  error,  and  it  would 
•erve  no  useful  purpose  tp  discuss  titem  In 
detail.  For  the  error  of  the  trial  court  In 
excluding  the  testimony  of  D.  A.  Barrett  be- 
fore discussed,  the  Judgment  will  be  reversr- 
ed,  and  the  cause  remanded,  and  it  Is  so  or- 
dered. 

Reversed  and  remanded. 


TILLMAN  T.  PEOPLES  et  al.' 

(Court  of  CItU  Appeals  of  Texas.    Feb.  6, 
1902.)2 

JUDOMENT—AUBNDMBNT— FRAUD— DHJOBNCK 
—APPEAL  —  FINDINGS  OF  FACT  —  NECH3SITT 
FOR  BXCBPTION  —  WITNESSES  —  EXAMINA- 
TION OF  ADVESISE  PARTY. 

1.  PlaintifC,  in  trespass  to  try  title,  claimed 
nnder  an  execution  sale  on  a  judgment  against 
grantor  in  a  trust  deed  which  purported  to 
have  been  given  to  secure  a  debt  due  defendant 
from  the  grantor.  The  trust  deed  antedated 
the  judgment,  but  plaintiff  alleged  that  it  was 
fraudulently  jiven  to  hinder  and  delay  credit- 
ors. Plaintiff  offered  no  proof  of  the  allega- 
tions of  frand,  though  in  a  position  to  talce  the 
testimony  of  the  parties  in  the  trust  deed. 
Beld,  that  in  failing  to  take  such  testimony  he 
was  not  reasonably  diligent  in  attempting  to 
discover  the  fraud,  so  that  plaintiff  was  not 
entitled  to  recover  in  a  subsequent  action 
against  defendant  for  damages  occasioned  by 
obtaining  judgment  in  the  first  action  by 
means  of  false  and  fraudulent  testimony  as  to 
the  validity  of  the  trust  deed. 

2.  Where  the  record  on  appeal  contains  all 
the  facts,  the  court  may  review  the  sufficiency 
of  the  evideuce  to  support  a  finding  of  fact, 
though  such  finding  was  not  excepted  to. 

3.  Where,  in  an  action  of  trespass  to  try  ti- 
tle against  several  defendants,  the  judge's  trial 
docket  contained  an  entry  of  judgment  for  de- 
fendants against  plaintiff  for  land  and  costs, 
but  in  the  entry  of  judgment  on  the  minutes 
one  defendant  was  not  mentioned,  a  subsequent 
amendment  of  the  judgment  nunc  pro  tunc,  so 
as  to  include  the  omitted  name,  was  proper. 

On  Motion  for  Rehearing. 

Rev.  St.  arts.  2271,  2293-2297,  provides 
that  either  party  to  a  suit  may  examine  the 
opposing  party  and  have  the  same  process  to 
compel  his  attendance  as  in  case  of  other  wit- 
nesses, that  such  evidence  shall  be  subject  to 
the  same  rules  as  other  evidrace,  may  be  con- 
tradicted in  the  same  manner,  and  tnat  aues- 
tioiis  which  are  answered  evasively,  or  to  which 
answers  are  refused,  shall  be  taken  as  confess- 
ed. Held,  that  the  common-law  rule  relieving 
a  party  in  interest  from  disclosing  facts  against 
bis  own  interest'  is  abrogated,  and  either  par- 
ty to  a  suit  is  entitled  to  gain  knowledge  of 
an;  matorial  facts  by  examination  of  his  ad- 
versaries. 

Appeal  from  district  court,  Milam  county; 
J.  C.  Scott,  Judge. 

Action  by  E.  M.  Tillman  against  Tom  Peo- 
ples and  others.  From  a  judgment  in  favor 
of  defendants,  plaintiff  appeals.    Affirmed. 

Monta  J.  Moore  and  L.  C.  McBrlde,  for  ap- 
pellant. W.  T.  Hefley  and  Henderson,  Street- 
man  &  Freeman,  for  appellees. 

FISHER,  C.  J.  The  following  statement  of 
the  case  Is  taken  from  the  brief  of  appel- 


■  For  opinion  on  lupplemental  motion  tor  rabear- 
Ies.  mc  f7  S.  W.  920. 
'  Writ  of  error  denied  by  supreme  court  Aprtl  24, 


lees,  which  we  find  substantially  correct:  On 
the  11th  of  October,  1887,  appellant  E.  M. 
Tillman,  by  his  attorneys.  Ford,  Ford  & 
Stone,  filed  suit  In  the  district  court  of  Milam 
county,  Tex.,  in  an  action  of  trespass  to 
try  title  against  Tom  Peoples,  Ed.  Eaton,  and 
Lyddleton  Smith,  as  defendants,  for  the  title 
and  possession  of  the  land  in  controversy  In 
this  suit,  the  number  of  the  suit  being  2,099. 
The  defendants  were  all  duly  cited,  and  on  the 
2lBt  of  October,  1887,  by  their  attorney,  E.  L. 
Antony,  filed  a  general  joint  answer,  consist- 
ing of  general  demurrer,  denial,  and  plea  of 
not  guilty.  On  16th  of  November,  1887,  de- 
fendant Tom  Peoples,  by  his  attorney,  E.  L. 
Antony,  filed  his  separate  first  amended  orig- 
inal answer,  and  among  other  matters  of  de- 
fense he  pleaded  his  title  specially,  alleging 
substantially  that  on  the  21st  of  September, 
1886,  bis  codefendant  Eaton,  being  Indebted 
to  him  In  the  sum  of  $1,800,  executed  his  note 
for  that  amount,  and,  to  secure  the  payment 
of  the  same,  gave  deed  of  trust  to  W.  C  Ross, 
trustee,  conveying  the  land  in  suit,  with  pow- 
er to  seU.  That  said  Ross,  by  virtue  of  the 
terms  of  said  deed  of  trust,  sold  said  land, 
and  that  defendant  Peoples  had  purchased 
the  same,  and  thereby  became  the  owner  in 
fee  simple,  and  that  plaintiff's  claim  of  title 
was  a  cloud  on  defendant's  title,  and  be 
prayed  for  its  removal,  and  also  for  writ  of 
possession  against  his  codefendants  Eaton 
and  Smith.  On  28th  of  November,  18B7, 
plaintiff,  by  his  said  attorney,  filed  his  first 
supplemental  petition  In  replication  to  said 
amended  answer  of  Peoples,  and  attacked  the 
title  pleaded  by  Peoples  for  fraud,  alleging, 
in  substance,  that  "all  of  the  proceedings  set 
out  in  Peoples'  answer  showing  title  in  him 
were  false  and  fraudulent.  That  Eaton  was 
not  Indebted  to  Peoples  In  any  sum,  but  that 
plaintiff  Tillman  was  a  creditor  of  Eaton's, 
and  that  said  proceedings  alleged  by  Peoples 
were'  bad  for  the  fraudulent  purpose  of  hin- 
dering and  delaying  the  creditors  of  Eaton, 
and  especially  Tillman,  in  the  collection  of 
tbelr  debts,  and  were  null  and  void.  That 
Peoples  had  full  knowledge  of  the  fraudulent 
character  of  said  proceedings,  and  was  a 
party  thereto.  That  plaintiff  Tillman  had 
sued  Eaton  and  obtained  a  Judgment  against 
him,  and  had  levied  on  the  land  In  suit  un- 
der execution,  and  he  had  bought  the  same 
at  execution  sale,  and  had  good  title  there- 
to." On  80th  of  November,  1887,  Tillman 
filed  motion  for  a  continuance  of  the  cause 
on  account  of  the  absence  of  T.  J.  Stlrman, 
H.  J.  Knauff,  and  Ed.  Eaton,  who  were  al- 
leged to  be  material  witnesses  for  him.  The 
cause  was  continued  on  said  motion,  and 
plaintiff  had  leave  to  amend.  At  the  April 
term.  1888  (on  the  17th  of  May,  1888)  Judg- 
ment was  duly  rendered  for  defendants 
against  plaintiff  for  the  land  and  costs.  Said 
judgment  was  entered  on  the  minutes  of  the 
court  as  a  Judgment  In  favor  of  the  defend- 
ant Peoples,  and  against  plaintiff  Tillman 
and  the  codefendant  Eaton  for  the  land  in 
suit,  and  for  cost    The  defendant  Smith  Is 
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not  mentioned  In  the  entry  of  the  Judgm^it 
on  the  minutes,  and  the  Judgment  as  entered 
makes  no  formal  disposition  of  the  case  as  to 
him.  The  Judge's  trial  docket  shows  the 
following  entry  in  said  cause  in  the  hand- 
writing of  the  Judge:  "May  17,  1888,  Judg- 
ment for  the  defendants  against  plaintiff 
for  land  and  cost"  No  farther  proceedings 
were  had,  and  the  cause  was  dropped  from 

the  docket.    On  the day  of  April,  1890, 

W.  T.  Hefley  and  A.  J.  Lewis  purchased  the 
land  from  Peoples  without  notice  of  any  al- 
leged fraud,  and  for  value,  and  have  ever 
since  been  in  possession  of  said  land,  under 
duly  recorded  warranty  deed,  and  have  paid 
the  taxes  thereon.  The  present  suit  was  flled 
by  plaintiff,  E.  M.  Tillman,  against  defend- 
ant Peoples  in  the  district  court  of  Milam 
county,  Tex.,  on  the  16th  of  December,  1895, 
and  is  numbered  2,910  on  the  docket.  Peo- 
ples was  the  sole  defendant.  The  action  was 
for  damages.  Plaintiff  alleged  the  proceed- 
ings in  said  cause  No.  2,099,  and  that  a  Judg- 
ment was  duly  rendered  therein  in  favor  of 
Peoples  and  against  Tillman  for  the  land. 
That  Peoples  had  obtained  the  Judgment  by 
fraud,  and  alleging  particularly  that  the  title 
of  Peoples  relied  on  in  said  trial  was  fraudu- 
lent, and  was  for  the  purpose  of  hindering 
and  delaying  Eaton's  creditors.  It  was  al- 
leged that  Peoples  had,  on  the day  of 

April,  1890,  conveyed  said  land  to  Hefley  and 
Lewis  for  value,  and  without  notice  of  the 
fraudulMit  character  of  Peoples'  title;  Hefley 
and  Lewis  were  the  owners  of  the  land;  and 
that  by  bis  conveyance  to  them  Peoples  had 
removed  the  same  beyond  plaintiff's  reach; 

that  Eaton  had  died  on  the  day  of 

,  1890;    that  the  fraud  was  concealed 

from  plaintiff  by  said  Peoples  until  the 

day  of  October,  1864,  when,  by  his  answer 
flled  in  a  suit  pending  In  said  district  court, 
styled  "B.  L  Arnold,  Administrator  of  Ed. 
Eaton,  vs.  Tom  Peoples,  No.  2,568,"  said  Peo- 
ples admitted  that  Eaton  did  not  owe  him 
anything,  and  that  the  deed  of  trust  was  with- 
out consideration,  and  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  the  cred- 
itors of  Eaton,  and  especially  plaintiff. 
Plaintiff  prayed  for  Judgment  annulling  the 
Judgment  in  suit  No.  2,099,  and  for  damages 
for  the  value  of  the  property.  Peoples  was 
cited,  and  filed  his  answer,  and,  on  the  6th 
day  of  October,  1897,  plaintiff  flled  his  amend- 
ed petition,  alleging,  for  the  first  time,  that 
the  Judgment  in  cause  No.  2,099  was  not 
final,  because  it  did  not  dispose  of  defendant 
Smith.  This  amendment  also  made  B.  I.  Ar- 
nold, administrator  of  Ed.  Eaton  and  Lyd. 
Smith,  defendants  with  said  Peoples.  On 
April  6,  1899,  the  third  amended  petition  was 
flled,  making  Hefley  and  Lewis  for  the  flrst 
time  defendants,  and  alleging  them  to  be  pur- 
chasers pendente  lite.  Smith  died,  and  his 
heirs  were  made  parties  defendant  Plaintiff 
sought  to  recover  the  land  of  all  of  the  de- 
fendants, or,  in  the  alternative,  to  recover 
against  Peoples  for  damages.    Cause  was  tried 


before  the  court  on  the  21st  day  of  May,  1901. 
upon  the  plaintiff's  flfth  amended  original 
petition,  flled  March  15,  1901,  and  the  sup- 
plements thereto,  alleging  the  fraud  of  Peo- 
ples, as  originally  set  out  at  the  institution  of 
the  suit  and,  further,  that  the  Judgment  was 
not  final,  because  it  failed  to  dispose  of  de- 
fendant Smith,  and  that  Hefley  and  Lewis 
were  purchasers  pending  the  suit  and  prayed 
for  Judgment  for  the  land  against  all  of  the 
defendants;  or,  in  the  alternative,  for  Judg- 
ment against  Peoples  for  the  value  of  the 
land.  The  hehis  of  Eaton  and  Smith  flled 
gen»al  disclaimers.  Defendant  Peoples  an- 
swered by,  first  general  demurrer;  second, 
special  exceptions,  setting  up  (1)  res  adju- 
dlcata,  (2)  abandonment  of  cause  No.  2,09d 
by  plaintiff,  (3)  one,  two,  four,  five,  and  ten 
years'  limitation;  third,  special  answer  set- 
ting up  one,  two,  four,  five,  and  ten  years' 
limitation:  eighth,  that  the  matters  and 
I  things  at  Issue  in  this  cause  had  been  fully 
presented  and  adjudicated  in  said  cause  No. 
2,099;  ninth,  that,  if  defendant  Smith  was 
not  disposed  of  by  the  entry  of  the  Judgment 
in  cause  No.  2,099,  the  failure  was  a  clerical 
omission,  and  it  was  prayed  that  Judgment 
be  amended  and  entered  nunc  pro  tunc,  ac- 
cording to  the  entry  of  the  Judge's  docket: 
tenth,  that,  if  the  Judgment  in  said  cause 
2,099  was  not  final,  that  said  cause  was  not 
a  pending  suit  but  had  long  since  been 
abandoned  and  discontinued  by  the  plain- 
tiff. Defendants  Hefley  and  Lewis  answered: 
First  adopting  the  answer  of  Peoples,  so  far 
as  the  same  is  applicable;  second,  that  they 
were  innocent  purchasers;  third,  flve  years' 
statute  of  limitation.  Judgment  was  render- 
ed for  defendants  on  21st  of  May,  1901, 
amending  the  Judgment  in  said  cause  No. 
2,099,  and  entering  the  same  nunc  pro  tunc, 
as  prayed  for  by  defendants,  and  farther  ren- 
dering Judgment  for  defendants  on  the  gen- 
eral Issues  of  the  suit 

The  court  upon  the  trial  of  the  case,  ren- 
dered Judgment  to  the  effect  that  "in  this 
cause  the  appellant  Tillman  take  nothing  in 
his  suit  against  the  defendants  Tom  Peo- 
ples, H^ey,  and  Lewis,  and  that  defendants 
go  hence  without  day,  and  recov«  of  the 
plaintiff  Tillman  and  the  jrareties  on  bis 
cost  bond  all  costs  of  this  suit  for  which 
execution  may  issue;  and  also  entered  a 
nunc  pro  tunc  judgment  in  cause  No.  2,099. 
styled  "E.  M.  Tillman  vs.  Tom  Peoples  et 
al.,"  disposing  of  all  the  defendante,  and 
making  the  Judgment  entered  in  that  cause 
final  as  to  all  of  them,  and  also  as  to  the 
plaintiff  in  that  suit  The  court  found  the 
following  conclusions  of  law  and  fact:  "(1) 
The  plaintiff  and  defendants  both  claim  title 
to  the  land  in  controversy  through  Ed.  Eaton. 
The  plaintiff,  E.  M.  Tillman,  was  a  creditor 
to  the  amount  of  something  over  $200  of  the 
firm  of  Stlrman  &  Eaton,  of  which  firm  Ed. 
Eaton  was  a  member,  and  about  the  2Cth 
day  of  February,  1887,  Tillman  sued  Stlr- 
man &  Eaton  on  said  debt  in  the  county 
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conrt  of  Dallas  county,  Tex.,  and  procured  a 
writ  of  attachment  to  issue  In  said  cause, 
and  to  be  levied  on  February  28, 18S7,  on  the 
land  In  controveray,  as  the  property  of  Ed, 
Eaton,  and  on  May  24, 1887,  the  county  court 
ot  DaUaa  county,  Tex.,  rendered  Its  Judg- 
ment In  said  cause  In  the  plalntifTs  favor 
and  against  said  Stlrman  &  Eaton,  jointly 
and  severally,  for  the  sum  of  ^26.85,  fore- 
dosing  the  attachment  Uen  on  said  land,  and 
directing  the  sale  thereof.  On  July  6th,  1887, 
an  order  of  sale  was  Issued  to  the  sheriff  of 
Milam  county,  and  was  duly  levied  on  said 
property,  and  the  same  was  duly  sold  under 
said  order  of  sale  to  the  plaintiff  E.  M.  Till- 
man, to  whom  A.  J.  liBwls,  sheriff  of  Milam 
county,  made  a  deed  on  date  of  sale,  August 
2,  1887.  which  deed  was  duly  acknowledged 
and  filed  for  record  In  the  o£ace  of  the  county 
clerk  of  Milam  county,  Tex.  (2)  On  Septem- 
ber 21,  1886,  Ed.  Eaton  had  made  a  note  to 
defendant  Tom  Peoples  for  $1,800,  due  Sep- 
tember 21,  1887,  and  had  given  his  deed  of 
trust  on  the  land  In  controversy  to  W.  C. 
Ross,  trustee,  to  secure  said  note,  with  pow- 
er of  sale.  Said  deed  of  trust  was  duly  ac- 
knowledged and  filed  for  record  September 
23,  1886,  In  the  office  of  the  county  clerk  of 
Milam,  Tex.;  on  November  1, 1887,  said  trus- 
tee sold  said  land  in  accordance  with  the 
terms  of  said  trust  deed  to  Tom  Peoples  for 
a  recited  consideration  of  $600  cash,  and  on 
same  day  made  Tom  Peoples  a  trustee's 
deed,  which  was  duly  acknowledged  and 
filed  for  record  on  same  day  In  the  office  of 
the  county  clerk  of  MUam  county,  T^c  (8) 
On  October  11. 1887,  B.  M.  Tillman  brought 
his  suit  In  this  conrt  In  regular  form  of  tres- 
pass to  try  title  for  said  land,  making  as  de- 
fendants Tom  Peoples,  Lyddleton  Smith,  and 
Ed.  EUiton;  said  defendants  were  duly  cited, 
and  on  the  2lBt  of  October,  1887,  they  filed 
their  joint  answer,  consisting  of  pleas  of 
general  denial,  demurrer,  and  not  guilty; 
said  salt  Is  numbered  2,099,  and  styled  'E. 
M.  TUIman  vs.  Thomas  Peoples  et  al.'  On 
November  16,  1887,  defendant  Tom  Peoples 
filed  hla  amended  answer,  pleading  specially 
bis  title  under  said  note,  deed  of  trust,  trus- 
tee's sale  and  deed,  and  alleging  that  said 
note  bad  been  glrea  for  money  justly  owing 
to  him  by  nld  Eaton,  and  the  deed  of  trust 
had  been  given  to  secure  same,  stating  that 
be  had  bought  the  land  at  the  trustee's  sale 
for  $500.  and  pleading  over  against  plaintiff 
and  both  of  his  codefendants  for  the  title 
and  possession  of  the  land.  TO  this  amend- 
ed pleading  plaintiff  replied  by  supplemental 
petition  filed  on  November  28,  1887,  alleging 
that  said  note  and  deed  of  trust  were  with- 
out consideration,  and  that  Eaton,  at  the 
time  same  were  given,  was  indebted  to 
plaintiff  as  above  set  forth,  which  fact  was 
known  to  Peoples,  and  that  said  note  and 
deed  of  tmst  were  fraudulent  devices  and 
contrivances  between  Peoples  and  Eaton  to 
binder,  delay,  and  defraud  the  creditors  of 
Eaton,  and  particularly  this  plaintiff;   that 


said  note  was  given  for  a  debt  which  had 
no  existence.  (4)  The  records  of  said  cause 
show  that  on  November  29,  1887,  said  cause 
No.  2,099  was  continued  to  the  next  regular 
term,  on  motion  of  the  plaintiff,  and  that 
plaintiff  was  given  leave  to  file  a  first 
amended  original  petition;  but  no  amended 
petition  appears  among  .the  papers  of  the 
cause,  and  there  is  no  evidence  that  same 
was  ever  filed.  (5)  A  final  judgment  was  en- 
tered In  said  cause  No.  2,099  of  date  May 
17,  1888,  for  defendants  and  against  plain- 
tiff for  the  land  and  costs.  The  judgment 
was  attempted  to  be  entered  on  the  civil 
minutes  of  said  court  on  said  date,  and  as 
entered  is  set  out  In  full  In  paragraph  6  of 
the  statement  of  facts.  This  Is  the  only 
judgment  which  appears  of  record  In  said 
cause.  Said  judgment  was  duly  indexed  by 
the  clerk  of  said  court,  as  shown  in  said 
paragraph  6  of  the  statement  of  facts.  After 
the  entry  of  said  judgment,  said  cause  was 
dropped  from  the  docket  of  said  court,  and 
has  not  since  been  brought  forward.  The 
cause  was  not  tried  upon  the  evidence,  but 
by  consent  of  the  plaintiff  judgment  was  en- 
tered as  upon  evidence.  The  judgment  was 
intended  to  be  a  final  judgment,  disposing 
of  all  of  the  issues  and  all  of  the  parties  to 
the  suit  By  mistake,  the  name  of  Lyddle- 
ton Smith  was  not  carried  forward  In  the 
judgment  as  entered,  and  the  entry  of  the 
judgment  does  not  show  a  disposition  of  said 
cause  as  to  said  Lyddleton  Smith;  said 
Smith  had  no  Interest  in  the  land,  nor  In  the 
subject-matter  of  the  suit,  and  It  was  Intend- 
ed to  dispose  of  said  suit  as  to  said  defend- 
ant Smith,  by  Judgment  In  favor  of  Smith 
against  the  plaintiff,  and  of  defendant  Peo- 
ples against  Smith.  There  Is  an  entry  In 
said  cause  In  the  handwriting  of  the  presid- 
ing judge  of  said  court  on  the  docket  of  said 
court,  as  follows:  "May  17th,  1888,  judg- 
ment for  defendants  against  plaintiff,  for 
land  and  costs.'  The  judgment  as  finally 
rendered  in  said  cause  was  in  substance  the 
same  as  that  set  out  In  the  Judgrment  ren- 
dered in  this  cause,  as  the  Judgment  nunc 
pro  tunc  In  said  cause  No.  2,099.  (6)  On 
April  10,  1890,  defendant  Tom  Peoples  sold 
the  land  In  controversy  to  defendants  W.  T, 
Hefley  and  A.  J.  Lewis  for  the  sum  of  $3,000, 
which  sum  was  paid  to  him  by  said  Hefley 
and  Lewis  In  cash.  Said  Peoples  made  a 
general  warranty  deed  to  them  for  said  land, 
which  deed  was  duly  acknowledged  and  re- 
corded on  same  date.  Said  Hefley  and  Lew- 
Is  were  innocent  purchasers  for  value  and 
without  notice.  Ever  since  their  said  pur- 
chase, they  have  been  In  the  peaceable  and 
adverse  possession  of  said  land,  and  have 
paid  all  of  the  taxes  thereon.  (7)  In  and 
during  the  year  1887,  and  np  to  the  time  of 
the  sale  to  said  Hefley  and  Lewis,  said  land 
was  of  the  reasonable  market  value  of  $3,- 
600,  now  of  the  reasonable  market  value  of 
$6,600.  The  reasonable  rental  value  of  said 
land  since  August,  1887,  and  up  to  the  pre»- 
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ent  has  been  |50  par  month.  (8)  Ed.  Eaton 
died  in  1890,  Intestate,  and  the  p^sons  nam- 
ed as  such  in  plaintifTs  pleadings  In  this 
cause  ore  his  sole  heirs  at  law.  Lyddleton 
Smith  died  In  1900,  and  the  persons  named 
as  such  In  the  plaintiff's  said  jtleadings  are 
his  sole  heirs  at  law.  (0)  From  my  view  of 
the  case,  it  is  Immaterial  whether  the  note 
given  by  Eaton  to  Peoples,  the  deed  of  trust 
to  Ross,  trustee's  deed  to  Peoples,  were 
fraudulent  and  without  consideration  or  not, 
and  were  done  for  the  purpose  of  hindering 
and  delaying  and  defrauding  the  plaintiff  as 
a  creditor  of  Eaton,  and  I  therefore  do  not 
find  the  facts  upon  the  above  issue.  I  find 
that  the  judgment  In  the  cause  No.  2,009 
was  not  procured  by  the  defendant  Tom  Peo- 
ples through  fraud.  (10)  I  find  that  the  note 
of  $1,800  of  Eaton  to  Peoples,  the  deed  of 
trust  to  Ross  securing  same,  the  trustee's 
deed  from  Ross  to  Peoples  (all  of  which  are 
referred  to  in  my  former  conclusions  of 
fact),  were  each  and  all  fraudulent  and  with- 
out consideration,  and  done  and  caused  to  be 
done  by  and  between  EA.  Eaton  and  Tom 
Peoples,  with  intent  to  hinder,  delay,  and 
defraud  the  plaintiff.  Neither  the  plaintiff 
uor  bis  attorneys  knew  of  the  fraud  until 
December,  1895,  and  tliey  exercised  all  rea- 
sonable diligence  to  discover  it  That  about 
that  date  the  plaintiff  had  Imparted  to  him 
the  information  and  knowledge  of  such 
fraud,  and  that  same  had  been  admitted  by 
Tom  Peoples,  and  the  plaintiff  then  em- 
ployed said  Moore  as  his  attorney  to  en- 
deavor to  secure  rdief  to  the  plaintiff  from 
said  fraud.  (11)  I  find  that  the  suit  men- 
tioned in  my  findings  of  fact  No.  8  as 
brought  by  the  plaintiff  in  this  court  October 
11,  1887,  in  addition  to  i»-aylng  for  title  to 
said  land,  also  prayed  for  possession  and 
rents  of  same,  as  against  all  three  of  the  de- 
fendants, and  alleged  ouster  on  August  5th, 
1887;  that  It  was  on  the  day  of  the  filing  of 
said  suit  that  each  of  the  three  defendants 
were  cited."  "Conclusions  of  Law:  (1)  I 
conclude  that  said  Judgment  of  date  May  17, 
1888,  in  cause  No.  2,009  in  this  court  Is  a 
final  Judgment  (2)  I  conclude  that  the  mat- 
ters litigated  in  said  cause  No.  2,099  are  the 
same  sought  to  be  litigated  by  the  plaintiff 
in  this  suit  snd  that  same  are  res  adjudi- 
cata.  (3)  I  conclude  that  the  defendants  are 
entitled  to  have  Judgment  heretofore  entered 
in  cause  No.  2,090  amended  and  corrected  as 
prayed  for  by  them,  and  entered  nunc  pro 
tunc  as  the  Judgment  in  said  cause  No. 
2,099." 

We  adopt  all  of  the  conclusions  of  fact  as 
found  by  the  trial  court  except  that  porti<m 
of  the  facts  found  In  subdivision  No.  10  of 
the  findings  of  fact  to  the  effect  that  the 
plaintiff  and  his  attorneys  exercised  all  rea- 
sonable dlligfflice  to  discova  the  fraud  per- 
petrated upon  plaintiff  Tillman  by  Eaton 
and  Peoples;  and  as  to  this  question  the 
evidence  in  the  reccK-d  shows  that  the  appel- 
lant and  his  attorneys  in  cause  No.  2,099, 


in  the  pleadings,  charged  that  Eaton  and 
Peoples  had  perpetrated  the  very  act  of 
fraud  which  the  appellant  in  this  action  has 
set  up  to  Invalidate  the  conveyance  from 
Eaton  to  Peoples,  under  whom  the  other  ap- 
pellees in  this  case  hcdd.  The  final  disitosl- 
tion  of  cause  No.  2,099  was  by  an  agreed 
Judgment  between  the  plaintiff  and  defeud- 
aats.  In  that  suit  the  plaintiff  offered  no 
proof  whatever  of  the  allegations  of  fraud, 
notwithstanding  It  appears  from  the  record 
that  he  was  in  a  position  to  take  the  testi- 
mony of  Eaton  and  Peoples,  the  parties 
whom  he  alleged  were  guilty  of  the  fraud. 
It  seems  from  the  facts  that  he  was  not  able 
to  obtain  the  evidence  of  fraud  from  any 
other  source,  and  he  must  have  known,  as 
a  matter  of  fact  that  the  parties  he  charged 
with  perpetrating  the  fraud  must  tiave  pos- 
sessed some  knowledge  of  it  He  made  no 
effort  to  procure  the  evidence,  by  deposition 
or  otherwise,  of  these  parties,  and  it  ap- 
pears from  the  facts  that  this  could  have 
been  done.  If  plaintiff  had  desired  to  do  so. 
If  Eaton  and  Peoples  were  guilty  of  the 
fraud  which  the  plaintiff  alleged  to  be  the 
case,  of  course  they  must  have  possessed 
knowledge  of  that  fact;  and  the  plaintiff  in 
the  exercise  of  diligence,  if  he  could  not  ob- 
tain his  evidence  from  any  other  source, 
should  have  made  an  effort  to  obtain  the  tes- 
timony of  these- parties,  and  required  them, 
if  possiblOi  to  divulge  the  facts  concerning 
the  transaction.  Under  this  state  at  facts, 
the  parties  being  his  adversaries  would  not, 
in  the  exercise  of  diligence,  relieve  him  from 
resorting  to  their  testimony  when  the  evi- 
dence could  not  have  been  procured  from 
any  other  source.  There  is  no  presumption 
of  law  that  they  would  have  testified  false- 
ly and  committed  perjury  in  order  to  main- 
tain their  title;  but  upon  the  contrary,  if  any 
presumption  exists  at  all,  it  would  be  that 
they  would  tell  the  truth  when  interrogated 
concerning  the  transactions  at  issue.  Con- 
sequently, upon  this  branch  of  the  case,  the 
conclusion  must  be  reached  that  the  plain- 
tiff Tillman  did  not  exercise  proper  diligence 
up<m  the  trial  of  cause  No.  2,099  to  investi- 
gate the  facts  concerning  the  issue  of  fraud 
and  have  that  question  submitted  and  deter- 
mined in  the  trial  of  that  cause;  The  ap- 
pellees did  not  except  to  the  finding  of  the 
court  relating  to  this  question,  but  as  there 
appears  to  be  a  complete  statement  of  all 
the  facts  brought  up  in  the  record  in  this 
case,  we  are  at  liberty,  in  disposing  of  the 
case  here,  to  scrutinize  the  facts  in  wder  to 
determine  whether  the  Judgment  of  the  trial 
court  can  be  maintained.  In  Tudor  v. 
Hodges,  71  Tex.  395,  9  S.  W.  443,  it  is  hdd 
that  in  order  to  question  the  correctness  of 
the  conclusions  of  fact  of  the  trial  court  a 
bill  of  exception  thereto  is  not  necessary, 
when  a  statement  of  the  facts  is  brought 
up  in  the  record.  The  conclusion  that  we 
have  Just  reached  on  the  question  of  dili- 
gence relieves  us  of  the  necessity  of  deter- 
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mining  under  what  drcumstances  a  former 
Judgment  may  be  vacated  upon  the  ground 
of  fraud,  and  of  determining  -whether  there 
iB  a  conflict  between  the  case  of  McMurray 
T.  McMurray,  67  Tex.  669,  4  S.  W.  857,  and 
r.  S.  V.  Throckmorton,  98  U.  8.  61,  25  L. 
Ed.  93,  and  whether  the  latter  case  has  been 
overruled  by  Marshall  t.  Holmes,  141  V.  S. 
6S9,  12  Sup.  Gt  62,  35  L.  Ed.  870,  for  in  aU 
of  the  cases  and  authorities  examined  up<m 
this  subject  it  Is  found  that  relief  will  not 
be  extended  to  a  party  who  seeks  to  vacate 
a  former  Judgment  where  he  has  failed  to 
exercise  diligence  in  establishing  the  facts 
upon  which  he  relies  to  vacate  the  Judgment, 
There  tboee  facts  were  In  issue  In  the  orig- 
inal suit 

We  agree  with  the  conclusions  reached  by 
the  trial  court  in  entering  the  final  Judgment 
none  pro  tunc  In  cause  No.  2,099,  and  are  of 
the  opinion  that  the  entry  upon  the  Judge's 
docket  was  sufSclent  authority  for  the  con- 
clnsion  reached  upon  this  subject 

The  appellant,  through  his  attorneys,  has 
filed  a  motion  In  this  court  to  strike  from  the 
brief  of  appellees  certain  remarks  concern- 
ing the  attorneys  of  appellant  with  reference 
to  their  connection  in  causing  the  filing  of 
this  salt.  The  statement  made  in  the  brief 
complained  of  should  not  have  been  made, 
and  we  find  nothing  whatever  tn  the  record 
Indicating  reprehensible  conduct  on  the  part 
of  the  attorneys  of  appellant  in  causing  suit 
to  be  instituted  and  prosecuted  in  the  Interest 
of  thdr  dlent 

We  find  no  error  in  the  rectx^  and  the 
Judgment  is  affirmed.    Affirmed. 

Opinion  on  Rehearing.    (March  19,  1902.) 

In  subdivision  9  of  the  findings  of  fact  of 
the  trial  court,  there  Is  this  statement:  "I 
find  that  the  judgment  in  cause  2,099  was 
not  procured  by  the  defendant  Tom  Peoples 
through  fraud."  In  the  opinion  of  this  court 
it  was  stated,  "We  adopt  all  of  the  conclu- 
sions of  fact  as  found  by  the  trial  court,  ex- 
cept that  portion  of  facts  found  In  subdivi- 
sion No.  10."  Then  the  opinion  proceeds  to 
state  tbe  facts  as  found  by  this  court  This 
statement  in  the  opinion  will  be  corrected, 
so  as  to  embrace  a  finding  to  the  effect  that 
so  macb  of  subdivision  9  of  the  findings  of 
the  trial  court  as  quoted  is  not  sustained  by 
tbe  record.  The  evidence  shows  that  Tom 
Peoples,  together  with  Eaton,  the  creditor  of 
the  plaintiff,  were  both  parties  to  the  fraud 
of  E^ton,  by  causing  to  be  transferred  to 
Peoples  the  land  in  controversy,  and  that  the 
Judgment  in  favor  of  Peoples  in  cause  No. 
2,090  was  based  upon  this  fraudulent  trans- 
action. As  appears  from  tbe  original  opin- 
ion filed  In  this  case,  this  court  rested  the 
dlsiiositlon  of  this  case  upon  the  fact  that 
the  evidence  did  not  show  that  the  plaintiff 
exorxdsed  any  diligence  to  procure  the  testi- 
mony of  Eaton  and  Peoples,  in  order  to  es- 
tabllsb  tbe  fraud  complained  of  In  the  trial 
of  canse  No.  2,060.    We  are  still  of  the  opin- 


ion that  we  were  correct  In  this  conclusion. 
Apx>ellant  In  his  motion  for  rehearing,  as- 
sails this  position  of  the  court,  principally 
upon  the  ground  that  he  was  not  required  to 
exercise  diligence  to  procure  the  testimony 
of  Eaton  and  Peoples,  bis  adversaries,  be- 
cause it  could  not  be  supposed  that  they 
would  have  testified  adversely  to  their  in- 
terest and  that  they  could  not  have  been 
compelled  to  do  so,  because  it  would  have  ex- 
posed them  to  a  criminal  prosecution.  There 
Is  an  apparent  Inconsistency  between  this 
contention  of  appellant  and  that  asserted  in 
his  briefs  filed  In  this  case  As  Indicated  on 
page  32  of  his  brief,  and  in  other  portions 
of  It,  one  of  the  principal  grounds  of  his  com- 
plaint urged  against  the  Judgment  rendered 
in  cause  No.  2,009  Is  that  Eaton  and  Peo- 
ples concealed  from  him  the  fraud  perpe- 
trated by  them  In  the  execution  of  tbe  in- 
strument by  virtue  of  which  Peoples  acquired 
title.  The  contention  amounts  to  this:  That 
under  the  facts  and  circumstances.  It  was  a 
fraud  on  the  part  of  Eaton  and  Peoples  to 
conceal  the  vice  in  the  title  of  Peoples.  This 
necessarily  implies  that  they  rested  under 
the  duty  to  appellant  to  discover  and  make 
known  to  him  the  facts  and  circumstances 
that  would  invalidate  their  title,  which  the 
appellant  contends  consisted  In  the  Intent  of 
Peoples  and  Eaton  to  defraud  tbe  appellant 
and  other  creditors  of  Baton,  by  executing 
tbe  conveyance  to  Peebles  transferring  the 
land  in  question.  If  it  could  be  true  that 
the  duty  rested  upon  them  to  voluntarily  fur- 
nish this  Information  to  appellant  they 
could  have  been  required,  as  witnesses,  to 
have  divulged  the  facts.  The  duty  In  the 
one  case  to  tell  the  truth  was  no  greater 
than  In  the  other,  and  they  could  have  been 
compelled  to  do  that  which  the  law  would 
charge  them  with  the  duty  of  voluntarily  do- 
ing. Article  2271,  Rev.  St,  provides  that 
either  party  to  a  suit  may  examine  the  oi>- 
poslng  party  as  a  witness,  and  shall  hove  the 
same  process  to  compel  his  attendance  as  in 
case  of  any  other  witnesses.  His  examina- 
tion shall  be  conducted,  and  his  testimony 
sliall  be  received,  under  the  same  rules  ap- 
plicable to  other  witnesses.  Article  2293  is 
to  the  effect  that  either  party  may  examine 
the  opposing  party  upon  interrogatories  filed 
in  the  cause,  and  that  such  examination  shall 
be  conducted  and  his  testimony  received  ac- 
cording to  the  same  rules  which  apply  In 
the  case  of  other  witnesses,  subject  to  the 
provisions  of  other  articles  upon  this  subject 
Articles  2204  and  2295  provide  that  the  atk- 
swers  to  such  Interrogatories  may  be  taken 
without  the  necessity  of  giving  notice  of  the 
filing  of  the  interrogatories,  and  no  objec- 
tion shall  be  made  thereto  because  they  are 
leading  In  character.  Article  2296  states 
tliat  the  party  in  answer  to  any  question 
propounded  may  state  any  matter  connected 
with  the  ease,  pertinent  to  the  Issue  to  be 
tried,  and  provides,  also,  that  the  adverse 
party  may  contradict  the  answers  by  other 
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competent  testimony,  In  the  same  manner  aa 
he  might  contradict  the  testimony  of  any 
other  witness.  Article  2207  proTldes  that  if 
the  party  Interrogated  refuses  to  answer  the 
officer  executing  the  commission  shall  cer- 
tify such  refusal,  and  any  interrogatory 
which  the  party  refuses  to  answer,  or  which 
he  answers  CTaslvely,  shall  be  taken  as  con- 
fessed. These  provisions  of  the  statute  itro- 
vide  a  ready  means  by  which  one  party  can 
procure  the  testimony  of  his  adversary,  and 
they  are  to  the  effect  that  the  adversary  can 
be  required  to  testify  aa  to  any  material 
fact,  except  that  he  may  assert  his  privilege 
to  decline  to  testify,  as  any  other  witness 
would  be  entitled  to  do,  where  the  fact  may 
have  a  tendency  to  charge  or  connect  him 
with  the  commission  of  a*crlme.  But  the 
rule  Is  now  well  settled  that,  where  the  evi- 
dence of  a  witness  will  have  the  effect  only 
of  subjecting  him  to  a  civil  action  or  pe- 
cuniary loss,  he  will  be  compelled  to  testify. 
1  Oreenl.  Br.  (15th  Ed.)  {  452.  The  com- 
mon-law rule,  which  relieved  a  party  in  In- 
terest from  disclosing  facts  against  his  own 
Interest,  does  not  prevail  in  this  state.  This 
Is  clearly  Indicated  by  the  provisions  of  the 
statnte  above  quoted.  The  testimony  of  any 
party  Interested  in  a  controversy  may  be  pro- 
cured like  that  of  any  other  witness,  and  as 
to  all  pertinent  facts  he  may  be  required  to 
testify,  except,  as  above  stated,  where  they 
may  have  a  tendency  to  criminate  him. 
That  provision  of  the  law  that  makes  the 
conveyance  of  a  debtor,  executed  In  fraud  of 
the  rights  of  bis  creditors,  void  as  to  the 
latter,  has  not  been  carried  into  the  crim- 
inal statutes  of  this  state.  We  have  no 
criminal  statute  In  this  state  making  con- 
duct of  the  character  complained  of  In  ex- 
ecuting the  fraudulent  conveyance  a  crime. 
It  Peoples  and  Eaton  had  been  forced  to  tes- 
tify, and  had  told  the  truth,  the  effect  of 
tbelr  evidence  would  have  been  simply  to 
subject  them  to  a  pecuniary  loss.  If  their 
evidence  had  been  procured,  and  they  had 
testified  falsely,  the  plaintiff  would  have  had 
a  much  better  standing  In  the  case  before 
QS  now,  and  would  have  had  good  gn^ounds 
to  set  aside  the  Judgment  rendered  in  cause 
2,099.  If  Peoples  and  Eaton,  when  subjectr 
ed  to  examination.  In  response  to  questions 
calling  for  the  truth  concerning  the  transac- 
tion inquired  about,  had  by  their  testimony 
negatived  and  disproved  the  existence  of 
fraud  in  the  transaction  complained  of,  and 
their  testimony  in  this  respect  had  been 
falser  and  afterwards  discovered  to  be  so,  we 
are  inclined  to  the  opinion  that  a  court  of 
equity  would  set  aside  the  Judgment  prociu-- 
ed  by  such  false  testimony.  It  is  no  reply 
to  the  diligence  required  by  law  in  procuring 
testimony  of  witnesses  whose  evidence  might 
be  material  In  a  case,  whether  they  be  par- 
ties or  not,  to  say  that  the  plaintiff  appre- 
hends that  they  will  testify  falsely  concan- 
ing  the  facts  desired  to  be  proven;  conse- 
quently, he  should  be  reHered  from  the  ne- 


cessity of  an  effort  to  procure  such  testimony. 
There  is  no  presumption  that  Peoples  and 
Katon,  If  directly  Interrogated  concerning 
the  transaction,  would  have  testified  falseJy. 
It  Is  more  likely  that  they  would  have  pre- 
ferred to  expose  their  fraud  than  to  commit 
perjury,  and  run  the  risk  of  a  criminal  prose- 
cution for  that  crime. 
Motion  overruled. 


HUNT  «t  al.  T.  SBAJlcrr  et  aL 

(Supreme  Court  of  Mlssoari,  Division  No.  1. 
Feb.  19.  1902.) 

EJECTMENT  —  DEEDS  —  SIGNATURE  —  NAME3- 
SUFFIXBS  —  PRBffiUMPTION  —  INSTRUCTION  — 
ESTOPPBLr-LIMITATIONS— INSANE  PERSONS- 
INQUISITION  IN  LUNACY  —  NOTICE  —  CONSTI- 
TUTIONAL LAW— DUE  PROCESS  OF  LAW— ESV- 
IDENCB. 

1.  It  was  error  to  instruct  that,  if  a  father 
adopted  the  gufflz  "Sr."  to  distinemsh  himself 
from  his  son,  the  law  presumed  a  deed  to 
property  owued  by  the  father,  executed  with- 
out the  suffix,  to  be  the  deed  of  the  son,  and 
that  it  devolved  ou  plaintiffs,  claiming  it  was 
the  father's,  to  establish  their  claim,  where 
there  was  no  evidence  of  such  adoption. 

2.  The  instruction  was  incorrect,  since  iden- 
tity of  name  is  prima  facie  evidence  of  iden- 
tity of  person,  and  it  was  for  defendant  to 
establish  the  contrary. 

3.  Tlie  instruction  was  incorrect  because  the 
sutfix  "Sr."  is  no  part  of  a  name. 

4.  Defendants  could  not  complain  of  errone- 
ous instructions  given  at  their  request. 

5.  The  presumption  that  a  deed  signed  by  M. 
and  by  his  wife,  J.,  was  the  deed  of  M.,  and 
not  thut  of  his  son  of  the  same  name,  was  not 
overcome  by  the  fact  that  the  aclmowledement 
did  not  describe  J.  aa  the  wife  of  M.,  and  was 
not  in  the  form  required  by  the  statnte  relat- 
ing to  deeds  by  married  women,  as  such  facts 
merely  tended  to  show  the  deed  void  as  to  the 
wife. 

6.  The  presumption  was  not  overcome  by 
the  recital  in  the  deed,  "the  whole  of  the 
above-described  tract  of  land  is  not  conveyed 
only  during  J.  life  time  M.  part  is  forever  con- 
veyed to  K.  and  her  bodderly  heirs,"  as  such 
expression,  in  its  entirety,  purports  to  convey 
the  whole  part  during  the  life  of  J.,  and  M.'s 
part  forever,  thus  showing  that  J.  had  an  in- 
terest, as  distin^ished  from  her  husband's; 
and  the  expression  "M.  part"  did  not  show 
that  It  was  the  son  conveying  his  interest  in 
expectancy. 

7.  Plaintiffs  in  ejectment  claimed  under  a 
deed  from  a  former  owner  to  their  mother  for 
life  with  remainder  in  fee  to  plaintiffs.  There 
were  deeds  from  plaintiffs'  mother  to  defend- 
ants' grantor,  but  defendants  claimed  title  by 
limitations,  and  contended  that  the  deed  to  the 
mother  and  to  plaintiffs  was  void  l>ccaase  the 
former  owner  was  at  its  date  an  insane  person 
In  ward.  Held,  that  they  were  not  estopped 
from  making  such  contention,  no  estoppel  be- 
ing pleaded. 

8.  JDefendants  claimed  by  limitations,  and 
not  under  the  deed,  and  therefore  were  not 
estopped  from  qnestiouing  its  validity. 

9.  The  defendants  were  not  estopped  fi-om 
assailing  such  deed  of  the  former  owner  by  the 
admission  of  the  deeds  by  the  mother,  since,  if 
her  deeds  were  after  the  father's  death,  the 
time  of  which  was  unknown,  they  were  snlB- 
cient  to  convey  her  interest  as  heir,  and  cut 
out  the  rights  of  plaintiffs,  who  were  her  chil- 
dren. 

10.  That  an  iuaulsltion  in  lunacy  was  pending 
for  10  years  did  not  invalidate  the  Juogmcut. 
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11.  Rer.  St.  18«5,  p.  698,  c.  85,  tit.  "Insane 
Persons,"  {  8,  proTlding  that  in  proceedings 
thereunder  the  county  court  may,  in  its  dis- 
cretion," cause  the  person  alleged  to  be  of  on- 
nond  mind  to  be  brought  before  the  court,  and 
not  requiring  notice  to  such  person,  was  con- 
trary to  the  constitutional  provision  that  no 
person  shall  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law ;  and  an  adjudi- 
cation thereunder  in  1852,  in  proceedings  the 
record  of  which  failed  to  show  notice,  or  that 
the  person  adjudged  insane  was  brought  before 
the  court,  was  Toid. 

12.  Rev.  St.  1879,  p.  1183.  c  116,  t  578G,  pro- 
ridini;  that  an  alleged  insane  person  must  be 
notified  of  proceedings  to  determine  his  sanity, 
"nnless  the  probate  court  order  such  person  to 
be  brought  before  the  court,  or  spread  on  the 
records  of  the  proceedings  the  reason  why  such 
notice  or  attendance  was  not  required,  Is,  ou 
account  of  the  qualification,  violative  of  the 
constitutional  provision  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law. 

13.  Plaintiffs  in  ejectment  claimed  under  a 
deed  from  a  former  owner  conveying  to  plain- 
tiffs' mother  a  life  estate,  with  remainder  in 
fee  to  plaintiffs.  The  mother  conveyed  to  de- 
fendants' grantor;  but  defendants  claimed  °by 
limitations,  and  contended  that  the  deed  to 
the  mother  and  to  plaintiffs  was  void  because 
the  owner  was  at  the  time  an  insane  person  in 
ward.  Held,  that  defendants  could  not  intro- 
duce evidence  that  the  owner  was  an  insane 
person  not  in  ward;  not  having  raised  such 
issue,  and  having  no  right  to  raise  it. 

Appeal  from  circuit  court,  Ray  countr:  B. 
J.  Broaddus,  Judge. 

ESjectment  by  Bva  Ana  Hunt  and  others 
against  John  Searcy  and  others.  From  a 
judgment  for  ^alntlffs,  defendants  appeal. 
Affirmed. 

J.  L.  Farris  &  Son,  for  appdlants.  T.  B. 
Eaito  and  Frost  &  Frost,  for  respondents. 

MARSHALI.,  J.  Ejectment  for  a  portion 
of  tbe  N.  W.  ^,  of  the  N.  B.  %  of  section 
17,  township  63,  range  28,  in  Ray  county. 
The  suit  was  begun  October  IT,  18U8,  and  the 
ouster  Is  laid  as  of  the  day  of  Feb- 
ruary, 1897.  The  plaintiffs  are  the  bodily 
heirs  ot  Jane  Rowland,  who  died  In  February, 
1S97.  The  defendant  Searcy  la  the  tenant 
In  iMBsesslon  under  the  administrators  of  B. 
P.  Tiffin,  and  the  other  defendants  are  the 
heirs  of  B.  P.  TitUn.  The  petition  U  In  the 
usual  form.  The  answer  of  Searcy  disclaims 
any  Interest  in  the  land,  and  sets  up  bis 
tenancy.  The  answer  of  the  other  defend- 
ants is  a  general  d^Olal,  and  a  special  plea 
of  the  10-year  statute  of  limitations.  The 
case  was  tried  by  the  court,  a  jury  being 
waived,  and  resulted  in  a  yerdlct  and  Judg- 
ment for  the  plaintiffs,  from  which  the  de- 
fendants appealed. 

The  plaintiffs'  mother,  Jane  Rowland,  was 
a  daughter  of  Michael  Tumage  (or,  as  It 
seems  to  sometimes  be  spelled,  Tunage)  and 
Jemima,  his  wife.  Michael  Tumage,  Sr., 
and  Jemima,  his  wife,  had  other  children  be- 
sides Jane  Rowland,  to  wit,  Michael  Turnage, 
Jr.,  and  Sultana  Tumage,  who  married  Rube 
Holman.  both  of  whom  are  still  IMng. 
Michael  Tumage,  Sr.,  died  In  1899  or  1870, 
or  1S76  or  1877,— it  Is  not  clear  which. 
Michael  Tnmage,  Sr.,  acquired  the  land  In 


controversy  by  a  deed  from  Robert  Rockhole, 
the  original  patentee,  dated  March  28,  1838. 
The  plaintiffs  claim  title  by  virtue  of  the 
following  deed: 

"This  Indenture  made  this  2&th  day  of  De- 
cember In  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty  three,  by  and  be- 
tween Jemima  Tunage  and  Michael  Tunage 
of  the  county  of  Ray,  in  the  State  of  Missouri, 
of  the  first  part,  and  Jane  Rowland,  of  the 
county  of  Ray,  and  State  of  Missouri,  of  the 
second  part  WItnesseth,  That  the  said  Jemi- 
ma Tunage  and  Michael  Tunage  for  and  in 
consideration  of  the  sum  of  one  hundred  dol- 
lars to  them  In  hand  paid,  the  receipt  where- 
of is  hereby  acknowledged,  do  hereby  grant, 
bargain,  sell,  convey  and  confirm  unto  the 
said  Jane  Rowland  and  her  bodderly  heirs 
and  assigns  forever,  all  that  piece  or  parcel 
of  land  situated  and  being  In  the  county  of 
Ray,  in  the  State  of  Missouri,  being  known 
and  designated  as  follows:  The  northwest 
quarter  of  the  northeast  quarter  of  section 
No.  seventeen,  of  township  fifty-three,  In 
range  twenty-eight,  together  with  all  and  sin- 
gular, the  appurtenances  thereto  belonging 
or  In  anywise  appertaining,  to  have  and  to 
hold  the  above  described  premises  unto  the 
said  Jane  Rowland  and  her  bodderly  heirs, 
and  assigns  forever  all  of  their  Interests  in 
said  lands  aforesaid,  premises  unto  the  said 
Jane  Rowland  and  her  bodderly  heirs,  and 
assigns,  against  all  lawful  claim  or  claims  of 
all  and  every  person  whomsoever  do  and  will 
warrant  and  forever  do  find  by  their  presents 
In  witness  whereof  the  said  parties  of  the 
first  part  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written, 
the  whole  of  the  above  described  tract  of 
land  is  not  conveyed  only  during  Jemtana 
Tunage  life  time  Michael  part  Is  forever  con- 
veyed to  Jane  Rowland  and  her  bodderly 
heirs. 

her 
"Jemima    X    Tunage.    [Seal.] 

mark. 

'Michael    X    Tunage.    [Seal.] 
mark. 

"State  of  Missouri,  County  of  Ray— es.r 
Be  It  remembered  that  on  this  twenty-ninth 
day  of  December  In  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-three, 
before  me,  R.  A.  Crenshaw,  and  acts  Justice 
of  the  Peace  within  and  for  the  County  of 
Ray,  personally  appeared  Jamlma  Tunage 
and  Michael  Tunage,  who  are  personally 
known  to  me  to  be  the  persons  whose  names 
are  subscribed  to  the  foregoUig  deed  as  hav- 
ing executed  the  same  as  parties  thereto,  and 
severally  acknowledged  the  same  to  be  their 
act  and  deed  for  the  purpose  therein  men- 
tioned. R.  A.  Crenshaw,  J.  P. 

"Taken  and  certified  the  day  and  year 
first  above  written. 

"R.  A  Crenshaw,  J.  P. 

"Piled  for  record  April  25th,  A  D.  1866." 

The  claim  of  the  plaintiff  is  that  this  is  « 
deed  from  Michael  Turnage,  Sr.,  and  Jemlm' 
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bte  wtfe,  and  ttiat  It  vested  a  common-law 
estate  tall  in  Jane  Rowland,  with  a  remain- 
der In  fee  in  the  plaintiffs,  as  her  bodily  heirs, 
and  which,  by  the  statute  then  in  force  in 
this  state,  vested  a  life  estate  In  their  moth- 
er, Jane  Rowland,  with  a  remainder  In  fee 
In  them,  and  that  their  mother  conveyed  her 
life  estate  to  E.  P.  Tiffin,  nnder  whom  the 
real  defendants  claim.  In  1872  and  In  1875, 
and  that  such  life  estate  terminated  with  the 
death  of  their  mother  In  February,  1887,  and 
then  for  the  first  time  their  right  of  action 
accrued,  and  hence  their  claim  Is  not  barred 
by  limitation,  as  the  defendants  aver  In 
their  answer.  On  the  other  band,  the  conten- 
tion of  the  defendants  Is  that  the  deed  afore- 
said does  not  purport  to  be  made,  and  was 
not  In  fact  made,  by  Michael  Tumage,  Sr., 
but,  on  Its  face,  shows  that  It  was  made 
by  Michael  Tumage,  Jr.,  and  by  Jemima 
Tnmage  during  the  lifetime  of  Michael  Tum- 
age, Sr.,  and  hence  It  conveyed  only  the  In- 
choate right  of  dower  of  said  Jemima  Tum- 
age (under  the  later  decisions  she  could 
convey  her  right  to  admeasurement  of  dower, 
but  not  a  right  to  the  possession  of  the  land 
until  dower  was  set  apart  to  her,  except  by 
a  deed  In  which  her  husband  Joined,— Sell  v. 
McAnaw,  188  Mo.  267,  39  S.  W.  779;  Id.,  158 
Mo.,  loc.  dt  469,  59  S.  W.  1003),  and  the  pros- 
pective right  Michael  Tumage,  Jr.,  had  In  the 
land,  which  was  at  that  time  owned  by  bis  fa- 
ther; and,  further,  that  if  the  deed  was  made 
by  Michael  Tumage,  Sr.,  It  was  void,  because 
Michael  Tumage,  Sr.,  was  at  the  date  of  the 
deed,  and  had  been  for  more  than  11  years 
prior  thereto,  an  insane  person,  and  in  ward, 
having  been  so  adjudged  and  placed  in'  May, 
1852;  and,  farther,  that  the  defendants'  fa- 
ther bad  been  in  possession  of  the  land 
more  than  20  years,  had  fenced  It,  cultivat- 
ed It,  claimed  It  as  his  own,  and  none  of  the 
heirs  of  Michael  Tumage,  Sr.,  or  of  Jemima 
Tumage,  and  no  one  else,  had  asserted  any 
claim  to  it,  except  Michael  Tumage,  Jr.,  who 
at  the  date  of  the  commencement  of  this  suit 
was  about  46  years  old,  and  he  had  never 
begun  any  action  to  recover  It  Michael 
Tumage,  Sr,  and  Jemima,  his  wife,  and 
Crenshaw,  the  Justice  of  the  peace  who  took 
the  acknowledgment,  are  all  dead,  so  that 
there  Is  nothing  dehors  the  deed  Itself  to 
show  who  the  Michael  "Tunage"  who  sign- 
ed the  deed  really  was.  To  rebut  the  defend- 
ants' contention,  the  plaintiffs  claim  that  the 
proceedings  adjudging  Michael  Tnmage,  Sr., 
Insane,  and  placing  him  In  ward,  were  void, 
because  (1)  the  record  does  not  affirmatively 
show  notice  to  blm  of  that  proceeding;  and 
(2)  because  the  application  for  the  Inquiry 
was  made  In  August,  1842,  and  the  Judgment 
was  not  rendered  until  May  4,  1852;  and, 
further,  that  the  defendants'  only  title  is  de- 
rived from  Jane  Rowland,  who  acquired  title 
under  the  deed  alleged  to  be  void,  and  hence 
the  defendants  are  estopped  to  assert  the  In- 
validity of  that  deed.  The  trial  court  evi- 
dently took  this  view,  for  It  excluded  the 


proceedings  and  Judgment  adjudging  Michael 
Tumage,  Sr.,  insane,  and  placing  him  In 
ward,  and  instructed  that  if  the  identity  of 
the  grantor  Is  left  in  doubt  the  plaintiffs 
could  not  recover;  that  there  is  no  presump- 
tion that  Michael  Tumage,  Sr.,  executed  tbe 
deed,  and  the  burden  of  proving  that  he  did 
so  rested  upon  the  plaintiffs,  and,  unless  they 
so  proved,  the  Judgment  should  be  for  the 
defendants  (there  was  no  such  proof  adduced 
or  pretended  to  be  adduced  in  this  case); 
and,  further,  that  if  Michael  Tumage,  Sr., 
adopted  the  sulBx  "Sr."  to  distinguish  him- 
self from  his  son,  Michael,  the  law  presumes 
that  the  deed  was  that  of  the  son,  and  not 
that  of  the  father,  and  tliat,  before  the 
plaintiffs  could  recover,  it  devolved  upon 
them  to  show  that  the  Michael  Tunage  who 
executed  the  deed  was  really  Michael  Turn- 
age,  Sr.,  and  not  his  son,  Michael.  As  above 
stated,  there  was  no  attempt  made  to  over- 
come the  presumption  the  Instruction  declar- 
ed the  law  drew  from  the  omission  of  the 
suffix  "Sr.,"  and  yet,  after  so  declaring,  and 
in  the  absence  of  any  such  proof  as  the  In- 
struction declared  was  necessary,  the  court 
found  for  the  plaintiffs. 

1.  Instructions.  The  instructions  given  were 
all  wrong,  because:  First  There  was  no  evi- 
dence that  Mlchad  Tumage,  the  father,  ever 
adopted  the  suffix  "Sr."  to  distinguish  himself 
from  his  son,  Michael,  and  therefore  there 
was  no  hypothesis  for  the  Instructions  to  rest 
upon.  Second.  Tbe  identity  of  name  is  prima 
facie  evidence  of  Identity  of  person,  and  It 
devolves  upon  him  who  denies  the  Identity 
to  overcome  the  presumption.  Long  v.  Mc- 
Dow,  87  Mo.  197;  Hoyt  v.  Davis,  21  Ma  App. 
235.  The  Instructions  stated  the  converse  to 
be  the  law.  Third.  Tbe  addition  or  suffix 
"Sr."  is  no  part  of  the  name  of  a  person. 
Neil  V.  Dillon,  3  Mo.  59.  "The  abbreviations 
'Jr.'  and  'Sr.*  are  no  part  of  the  name  proper." 
1  Euc.  PI.  &  Prac.  (Ed.  1895)  pp.  46,  47,  and 
a  great  number  of  cases  cited  in  note  3. 
where  It  is  said,  "The  commonly  abbreviated 
prefixes  and  suffixes  are  not  considered  ei- 
ther as  names  in  themselves,  or  as  parts  of 
names."  But  as  these  instructions  were  giv- 
en at  defendants'  request  they  cannot  com- 
plain of  the  error. 

2.  Deed  and  Title,  and  Constitutionality  of 
Statutes  Dispensing  with  Notice  to  Persons 
in  Inquests  as  to  Their  Sanity.  The  deed  In 
question,  prima  fade,  is  the  deed  of  Michael 
Turn  age,  the  father,  and  it  devolved  upon  the 
defendants  to  overcome  this  presumption. 
This  the  defendants  claim  to  have  success- 
fully done  in  two  ways:  First  by  redtals 
of  the  deed  Itself,  and  by  the  acknowledg- 
ment; and,  second,  by  showing  that  at  tbe 
time  it  was  executed  Michael  Turtiage  was 
insane  and  in  ward,  and  therefore  the  deed 
is  void,  and  being  void,  and  not  merely  void- 
able. It  is  open  to  attack  in  this  collateral 
proceeding.  The  gist  of  the  first  contention 
is  found  In  the  concluding  words  of  the  deed, 
"The  whole  of  the  above  described  tract  of 
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land  Is  not  conveyed  only  during  Jemima 
Tunage  life  time  Michael  part  is  forever 
conveyed  to  Jane  Rowland  and  her  bodderly 
belTB,"  and  In  the  fact  that  the  aclinowledg- 
ment  does  not  describe  Jemima  as  the  wife 
of  Mlclia^  and  It  is  not  In  the  form  pre- 
scribed by  sections  38,  89,  c.  82,  pp.  225, 
226,  Bev.  St  1845,  which  required  the  cer- 
tificate to  show  that  the  married  woman  was 
made  acquainted  with  the  contents  of  the 
conveyance,  and  that  she  admowledged,  on 
an  examination  apart  from  hw  husband, 
that  she  executed  the  same  freely  and  with- 
out compulsion  or  undue  influence  of  her  hus- 
band. But  If  all  this  be  conceded  it  would 
not  be  sufficient  to  overcome  the  presumption 
that  It  was  the  deed  of  Michael  Tumage,  the 
father.  It  would  show  only  that  the  deed 
was  void  as  to  Jemima,  becauae  It  was  not 
properly  acknowledged,  but  it  would  remain 
a  good  deed  as  to  Mlchad.  It  is  Insisted, 
however,  that,  as  Michael  owned  the  whole 
estate,  the  recital,  "Michael  part  is  forever 
conveyed  to  Jane  Rowland,"  etc.,  would  not 
have  been  used  If  it  was  Michael  the  father 
who  executed  it  and  the  term  "Mlchad  part" 
shows  it  was  the  son  Michael  who  executed 
it  The  whole  expresslcm  must  be  read  togeftb- 
er,  and  when  so  read  it  purports  to  convey  the 
whole  tract  daring  the  life  of  Jemima,  and 
Michael's  part  forever;  thus  conveying  the 
idea  that  Jemima  had  some  interest  In  the 
land,  as  distinguished  from  the  Interest  of  her 
husband.  As  above  shown,  Jemima  had  only 
an  inchoate  right  ot  dower,  which  was  inca- 
pable of  all^iatlon,  except  by  a  deed  In  which 
her  husband  joined.  Sell  v.  McAnaw,  supra. 
The  draftsman  of  the  deed  may  have  con- 
ceived that  she  had  an  Interest  which  she 
could  cotavey  without  her  husband  Joining  in 
the  deed,  and  therefore  he  distinguished  be- 
tweoi  the  whole  estate,  in  which  husband 
and  wife  had  an  interest  and  the  part  there- 
of which  the  husband  could  convey  without 
his  wife  Joining  In  tbe  deed.  This  is  Just 
as  reasonable  a  constructlcHi  to  place  upon 
the  words  employed  as  that  contended  tot  by 
the  defendants,  for.  If  their  contention  be  cor- 
rect, the  wife  COTiveyed  nothing,  and  the  son 
conveyed  nothing,— the  wife,  because  the  con- 
veyance was  not  acknowledged  as  the  law  re- 
quired; and  the  son,  because  he  had  no  inter- 
est to  convey,  the  land  being  his  father's,  and 
be  being  still  alive.  This  therefore  Is  not  a 
substantial  fact  sufficient  to  overcome  the 
prima  facte  presumption  that  the  deed  was 
made  by  Michael  Tumage,  the  father.  All 
the  parties  and  the  Justice  of  the  peace  are 
dead;  the  original  deed  was  not  Introduced, 
because  not  found,  and  a  certified  copy  only 
was  in  evidence.  But  as  the  deed  was  signed 
by  a  mark,  and  not  in  the  handwriting  of  the 
grantors.  It  is  not  easy  to  see  how  even  thfe 
original  deed  could  show  whether  it  was  the 
father  or  son  who  signed  it,  especially  as  the 
evidence  does  not  show  that  either  one  of 
them  could  read  or  write. 
The  second  contention,  to  wit.  that  Michael, 
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the  father,  was  Insane  and  in  ward  when 
the  deed  was  made,  and  hence  the  deed  is 
void,  is  more  serious,  and  worthy  of  consid- 
eration. The  plaintiffs'  contention  that  the 
defendants  derive  title  under  that  deed, 
through  Jane  Rowland,  and  hence  are  es- 
topped to  plead  that  the  deed  is  void,  is  un- 
tenable. The  claim  pleaded  in  the  answer 
is  title  by  limitation.  The  evidence  they  in- 
troduced was  to  support  this  claim.  Plain- 
tiffs, however,  have  set  out  in  their  brief 
three  deeds  from  Jane  Rowland  to  E.  P. 
Tiffin,  the  defendants'  ancestor.  The  abstract 
of  the  record  (and  in  fact  the  complete 
transcript  of  the  record)  does  not  show  that 
any  such  deeds  were  Introduced  in  evidence. 
But  if  they  had  been,  they  would  not  estop 
the  defendants  from  assailing  the  validity  of 
the  deeds— First  because  no  such  estoppel 
was  pleaded;  second,  because  the  defendants 
do  not  claim  under  them,  but  by  limitation; 
and,  third,  if  they  were  made  after  her 
father's  death  (they  were  made  in  1872  and 
1875.  and  there  is  some  doubt  whether  Mi- 
chael died  in  1880,  1870,  1876,  or  1877),  those 
deeds  were  sufficient  to  convey  Jane's  Inter- 
est in  the  property  to  Tiffin,  and,  therefore. 
If  the  deed  of  Michael  and  Jemima  to  her  is 
void,  Jane  owned  a  third  Interest  in  the 
land,  which,  having  been  conveyed  by  her 
to  the  defendants'  ancestor,  cut  out  the  rights 
of  the  plaintiffs,  her  children.  In  other  words, 
the  plaintiffs  must  recover  upon  the  strength 
of  their  own  title,  and  not  upon  the  weakness 
of  the  defendants',  and  their  right  to  recover 
depends  upon  the  validity  of  the  deed  in 
question,  from  her  father  and  mother,  con- 
veying a  life  estate  to  their  mother,  with  a 
remainder  In  fee  to  them.  The  pivotal  ques- 
tion in  this  case,  therefore,  is,  was  that  deed 
void?  There  Is  no  doubt  that  on  the  4th 
of  May,  1852,  Michael  Tumage  was  adjudged 
Insane  and  placed  in  ward,  and  so  remained 
during  his  life.  The  deed  in  question  was 
made  on  December  20,  18C3,— more  than  11 
years  after  such  adjudication  of  insanity. 
The  trial  court  excluded  the  record  of  such 
adjudication  upon  the  ground  that  It  was  im- 
material; that  is,  It  adopted  the  plaintiffs' 
contention  that  the  defendants  claim  ubder 
that  deed  through  Jane  Rowland,  and  hence 
are  estopped  to  claim  that  it  is  invalid.  But 
as  shown,  that  Is  untenable.  The  plaintiffs 
now  contend,  further,  that  that  adjudication 
is  void,  because  the  petition  therefor  was  filed 
in  1842,  and  the  adjudication  was  in  1852, 
and  because  it  does  not  affirmatively  appear 
that  Michael  had  notice  of  the  Inquiry  IntD 
his  sanity  which  resulted  in  that  adjudication. 
The  fact  that  the  petition  to  declare  Michael 
Insane  was  pending  for  10  years  before  the 
Judgment  was  rendered  does  not  of  itself  In- 
validate the  judgment.  Some  cases  have  been 
known  to  remain  pending  In  court  even  long- 
er than  10  years.  Even  a  motion  for  new 
trial  was  pending  for  14  years  (Mill  Co.  v. 
Sugg.  142  Mo.  364,  44  S.  W.  210),  and  it  wat 
held  that  during  the  pendency  thereof  the 
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case  waa  In  the  breast  of  the  court  And 
exceptions  to  a  referee's  report  were  pending 
for  over  6  years.  Estes  v.  Fry  (Ma)  65  S.  W. 
741.  In  short,  the  court  does  not  lose  ji^s- 
dlctlon  as  long  as  the  case  Is  pending.  Hence 
the  adjudication  In  question  Is  not  Invalid 
because  the  petition  for  Judgment  had  been 
pending  In  court  for  10  years. 

This  leaves  only  the  question  whether  the 
adjudication  was  void  because  the  record 
does  not  affirmatively  show  that  Michael 
Tumage  was  notified  of  the  proceeding.  At 
the  date  of  the  petition,  in  1842,  the  statutes 
(section  2,  tit  "Insane  Fersons,"  p.  323,  Rev. 
St  1835),  provided  that  when  information  in 
writing  was  given  to  the  connty  court  that 
any  person  In  their  county  was  of  unsound 
mind,  and  praying  that  an  Inquiry  be  had, 
the  court,  if  satisfied  that  there  was  gt>od 
cause  for  the  exercise  of  Its  jurisdiction, 
"shall  cause  the  person  alleged  to  be  insane 
to  be  brought  before  such  court  and  enquire 
into  the  facts  by  jury."  At  the  time  the 
Judgment  was  rendered,  in  1852,  this  provi- 
sion bad  been  changed  so  as  to  provide:  "In 
proceedings  under  this  act,  the  county  court 
may,  in  its  discretion,  cause  the  person  al> 
leged  to  be  of  unsound  mind,  to  be  brought 
before  the  court"  Rev.  St  1845,  p.  683,  c. 
85,  tit  "Insane  Persons,"  }  8.  This  provi- 
sion was  re-enacted  by  the  revision  of  1855 
(Rev.  St  1855,  p.  864,  c.  81,  i  8),  and  by  the 
revision  of  1S66  (Oen.  St  1865,  p.  235,  c.  40, 
$  3).  The  revision  of  18T»  provided:  "In 
proceedings  under  this  chapter,  the  alleged 
insane  person  must  be  notified  of  the  pro- 
ceeding, unless  the  probate  court  order  such 
person  to  be  brought  before  the  court  or 
spread  upon  the  records  of  proceedings  the 
reasou  why  such  notice  or  attendance  was 
not  required."  Rev.  St  1879,  p.  1133,  c.  116. 
I  5789.  This  provision  was  carried  Into  the 
revision  of  1889  (Rev.  St  1889,  c.  86,  !  6515), 
and  is  the  same  in  the  revision  of  1899  (Rev. 
St  1899,  C.  39,  i  3652). 

The  case  of  Dntcher  v.  HlU,  29  Mo.  271,  77 
Am.  Dec.  572,  arose  under  the  statute  of 
1855,  which  vested  the  court  with  a  discre- 
tion to  bring  In  the  alleged  insane  person, 
and  the  court,  per  Scott  J-,  said:  "Whether 
this  provision  Is  a  substitute  for  the  notice, 
and  was  designed  to  leave  It  to  the  discretion 
of  the  court  whether  the  alleged  lunatic 
should  have  notice  and  should  be  present  at 
the  maJklng  of  the  inquisition,  we  will  not 
determine,  as,  on  any  construction  of  the 
statute,  we  are  of  opinion  that  It  should  ap- 
pear from  the  proceedings  why  the  notice 
was  not  given,  or  the  attendance  of  the  per- 
son of  unsound  mind  required.  On  general 
principles,  persons  should  have  notice  of  pro- 
ceedings in  courts  by  which  their  rights  are 
to  be  affected;  otherwise  those  proceedings 
will  not  bind  them.  Judgments  rendered 
without  notice  will  not  bind  them.  If  the  ir- 
regularity of  these  proceedings  had  been 
questioned  in  a  direct  proceeding,  no  doubt 
it  would  have  been  corrected;  but  after  con- 


siderable examination,   we  have  not  been 
able  to  find  a  single  case  In  which  it    baa 
been  held  that  the  validity  of  a  sale  of  land 
of  a  supposed  lunatic,  made  by  his  guard  Ian, 
can  be  attacked  in  a  collateral  proceeding 
on  the  ground  of  the  want  of  notice  of  tak- 
ing the  inquisition  by  which  the  supposed 
itmatic  was  found  to  be  such.    The  cases  of 
Willis  V.  Willis'  Adm'r,  12  Pa.  159,  and  Ber- 
thea  V.  McLennon,  23  N.  O.  523,  on  the  con- 
trary, maintain  that  the  want  of  such  notice 
cannot  be  talcen  advantage  of  in  a  collateral 
action."    The  case  of  In  re  Marquis,  85  MIo. 
615,  arose  under  the  revision  of  1879.    There 
was  no  notice  to  the  person  alleged  to  be  of 
unsound  mind,  but  the  court  spread  upon  tbe 
records  this  order:    "Now,  at  this  day,  corner 
Ijafayette   Marquis,    and   files   information 
that  Washington  Marquis  Is  a  person  of  un- 
sound mind;  and,  upon  proof  that  he  Is  not 
In  condition  of  mind  and  body  to  be  broagbt 
Into   court.   It  Is   ordered  that   he  be   not 
brought  Into  court"    Upon  this  an  ex  parte 
trial  was  bad,  and  he  was  adjudged  Insane, 
and  he  was  placed  in  ward.    The  thus  ad- 
Judged  Insane  man  found  out  that  he  bad 
been  adjudged  clvlllter  mortuus;  and  at  tbe 
nest  term  of  court  he  appeared  and  moved 
to  set  aside  the  Judgment  on  the  ground  that 
he  had  not  been  notified,  and  that  he  was 
not  Insane.    The  court  sustained  the  motion 
and  set  aside  the  Judgment    Thereupon  tbe 
guardian  appealed,  and  argued  that  as  the 
term  of  court  at  which  tbe  Judgment  wna 
rendered  had  lapsed  before  the  motion  to 
set  aside  the  Judgment  was  filed,  the  court 
was  without  Jurisdiction  to  set  the  judgment 
aside.     This  court  held,  however,  that  the 
proceedings  w&ce  still  in  fieri,  and  hence  the 
court  had  power  to  correct  "Irregularities" 
In  the  Judgment  and  that  the  statement  In 
the  order  tliat  was  spread  upon  the  records, 
that  the  alleged  Insane  person  was  not  In 
condition  of  mind  and  body  to  be  brought 
Into  court  was  not  a  sufficient  reason  for 
not  giving  him  notice,  although  it  might  be 
sufficient  reason  for  not  bringing  him  into 
court     Bo,  for  the  "Irregularities"  of  not 
giving  him  notice,  the  conviction  of  insanity 
was  set  aside.    Crow  v.  Meyerslecli,  88  Mo. 
411,  also  arose  under  the  revision  of  1879. 
It  was  an  action  for  damages  for  depriving 
the  plaintiff  of  his  liberty  and  property  by 
confining  him  in  an  Insane  asylum  and  sell- 
ing his  personal  property.     Hie  answer  of 
the  defendant  was  a  Judgment  of  the  pro- 
bate court  adjudging  the  plaintiff  insane, 
and  appointing  defendant  his  guardian.    The 
reply  was,  the  Judgment  of  the  probate  court 
was  void  for  want  of  Jurisdiction  over  the 
person  of  the  plaintiff.    The  record  of  the 
probate  court  recited  that  "due  notice  of  the 
application  for  an  Inquiry  Into  the  mental 
condition  of   the  appellant   [plaintiff]    had 
been  given,  and  the  appearance  of  the  par- 
ties," etc.     The  plaintiff,   however,    proved 
that  the  notice  was  served  on  him  on  June 
13,  1881,  and  stated  that  the  Inquiry  would 
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be  hdd  on  the  2l8t  of  January,  1881.  In 
fact,  the  hearing  was  had  and  the  Judgment 
entered  on  the  13th  of  June,  1881.  The 
court  held  that  the  recital  of  notice  in  the 
Judgment,  while  ordinarily  sufficient,  waa  In 
this  case  Insufficient,  because  the  notice  it- 
self contradicted  the  recital,  and  that  such 
notice  "corresponds  to  the  summons  in  ordi- 
nary actions,  and,  like  the  latter,  forms  a 
part  of  the  record  proper."  But  it  waa  fur- 
ther held  that,  as  the  Judgment  recited  the 
appearance  of  the  parties,  it  cured  the  fail- 
ure to  give  notice,  and  made  the  Judgment 
Toidable  only,  and  not  void,  and  hence  the 
Judgment  of  nonsuit  was  affirmed.  Coleman 
T.  Farrar,  112  Mo.  54,  20  S.  W.  441.  was  a 
controversy  between  the  guardian  and  the 
administrator  of  one  Ashley.  It  appeared 
that,  "without  notice  to  said  Ashley,  and 
without  bringing  him  before  the  court,  for 
the  reason  that  he  was  a  raving  maniac  at 
the  time,  an  Inquiry  was  had  before  a  Jury," 
and  Ashley  was  adjudged  insane,  and  his 
fnther-ln-law  was  appointed  his  guardian. 
"After  the  Inquiry,  Ashley  was  taken  to  the 
asylum,  where  he  remained  a  short  time, 
and,  upon  being  discharged,  he  returned 
home  and  resumed  control  of  his  business." 
The  guardian  never  qualified  or  entered  up- 
on his  duties.  Ashley  killed  his  father-in- 
law,  and  the  plaintiff  was  appointed  his 
guardian  and  qualified.  In  the  meantime 
Ashley  had  contracted  debts,  which  the 
guardian  paid.  Then  Ashley  died,  and  the 
defendant  was  appointed  as  his  administra- 
tor. The  administrator  claimed  that  the 
guardian  should  not  be  allowed  credit  for 
such  payments,  as  they  were  upon  contracts 
that  were  void.  The  credits  were  disallow- 
ed. Among  other  points  that  the  guardian 
seems  to  have  raised  was  that  the  appoint- 
ment was  void,  presumably,  though  not  ex- 
pressly so  stated,  for  want  of  notic&  At  any 
rate.  It  was  held  that,  as  the  guardian  ac- 
cepted appointment  under  that  judgment,  he 
was  estopped  to  deny  its  validity.  This  Is 
all  that  case  decides  that  Is  material  to  the 
case  at  bar.  Bell  v.  Brlnkmann,  123  Mo.  270, 
27  S.  W.  374,  was  an  action  In  ejectment  to 
recover  property  acquired  by  defendant 
through  a  sale  In  a  partition  suit  The  plain- 
tlft  was  made  a  party  to  the  partition  suit, 
but  was  not  served,  either  personally  or  by 
publication.  The  record  recited  that  the 
parties  appeared,  however.  It  was  held  that 
such  a  recital  was  not  conclusive  evidence 
that  the  plaintiff  appeared,  and  hence  he 
was  not  bound  by  the  Judgment  In  partition. 
Crow  V.  Meyersleck,  88  Mo.  411,  wherein 
such  a  recital  was  held  to  cure  want  of  no- 
tice, was  referred  to,  and  of  that  case  It 
was  said  (loc.  clt,  page  278,  123  Mo.,  and 
page  376,  27  S.  W.):  "It  Is  also  to  be  re- 
membered that  In  that  proceeding  the  law 
requires  that  the  alleged  insane  person  must 
be  notified  of  the  proceeding,  unless  the  pro- 
bate court  order  such  person  brought  before 
tbe  court,  or  spread  upon  the  record  of  its 


proceedings  tbe  reason  why  muSx  notice  or 
attendance  was  not  required.'  2  Rev.  St. 
1889,  {  6515.  So  that  a  recital  of  appearance 
in  such  a  case  has  a  special  probative  force 
not  analogous  to  a  general  recital  in  an  or- 
dinary proceeding."  Klehne  v.  Wessell.  53 
Mo.  App.  667,  was  a  suit  on  a  promissory 
note.  The  guardian  of  the  defendant  plead- 
ed that  the  note  was  void  because  the  mak- 
er was  In  ward  when  It  was  executed  and 
offered  the  record  adjudging  him  insane  and 
placing  him  in  ward  in  evidence.  The  trial 
court  held  the  Judgment  conclusive,  and  ex- 
cluded testimony  offered  by  the  plaintiff  to 
rebut  the  Insanity.  The  record  showed  such 
adjudication.  "It  did  not  appear  by  this 
record  that  the  inquiry  of  lunacy  was  bad 
before  a  jury,  or  that  the  defendant  was  no- 
tified thereof,  or  that  be  was  present  in 
court.  Nor  did  the  record  show  why  such 
notice  or  attendance  was  not  required."  The 
St  Louis  court  of  appeals  said:  "The  ob- 
jections as  to  notice  were  sufllcient  to  show 
that  the  proceedings  were  Irregular,  and  the 
inquiry  could  have  been  vacated  for  that 
reason  by  the  alleged  lunatic.  Dutcher  v. 
Hill,  29  Mo.  271,  77  Am.  Dec.  572;  In  re  Mar- 
quis, 85  Mo.  616;  Crow  v.  Meyersleck,  88  Mo. 
411.  The  fact  however,  that  the  Inquiry 
was  held  by  the  court  and  not  by  a  Jury, 
rendered  the  proceeding  coram  non  Judlce 
and  void."  So  it  was  held  error  to  admit 
the  record.  But  this  error  was  also  held  to 
be  harmless,  because  another  record  was  in- 
troduced in  evidence,  showing  that  after- 
wards an  Inquiry  as  to  whether  the  lunatic 
had  regained  his  sanity  resulted  In  a  verdict 
that  he  was  Insane,  and  this  record  was  held 
"sufficient  to  establish  an  adjudication  of 
lunacy."  Thus  a  void  Judgment  was  given 
full  effect  by  a  later  adjudication  that  the 
person  "is  insane,"  and  the  acts  of  the  per- 
son in  the  Interim  between  the  two  Inquiries 
and  Judgments  were  held  to  be  void. 

These  cases  are  collated  and  reviewed  to 
show  that  In  no  Instance  reported  In  any  of 
the  cases  that  have  come  before  this  court 
has  the  alleged  lunatic  been  notified  of  the 
proceedings  had  to  adjudge  him  insane,  ex- 
cept In  Crow  V.  Meyersleck,  supra,  and  there 
the  notice  was  held  to  be  no  notice  at  alL 
The  failure  to  give  such  notice  Is  called  a 
simple  "Irregularity,"  which  entitled  the  luna- 
tic to  have  the  adjudication  set  aside  at  any 
time,— the  proceeding  being  always  in  fieri.— 
but  not  suiUcIent  to  vitiate  the  judgment  or 
subject  it  to  collateral  attack.  Yet  all  the 
time  It  has  been  said  that  a  Judgment  ren- 
dered without  notice  to  the  person  against 
whom  It  was  rendered  is  void,  not  merely 
voidable.  It  has  also  been  held  that  a  re- 
cital In  such  a  judgment  that  "the  parties 
ai^eared"  Is  conclusive,  unless  the  attempt- 
ed notice,  which  is  held  to  have  the  force  of 
a  summons,  and  Is  therefore  a  part  of  the 
record,  shows  he  was  not  notified  or  sum- 
moned, while  such  a  recital  in  a  Judgment 
against  a  sane  person  Is  held  not  to  be  cor 
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duslre.  It  has  also  been  held  that  an  order, 
spread  upon  the  records,  that  the  alleged 
lunatic  was  not  In  a  condition  of  mind  or 
body  to  be  brought  Into  court,  did  not  Justify 
or  excuse  a  failure  to  give  him  notice,  when 
the  alleged  lunatic  himself  made  the  objec^ 
tlon;  and  all  of  these  rulings  have  been  based 
upon  the  assumption  that  the  statutes  au- 
thorized such  proceedings,  and  that  such  stat- 
utes were  constitutional.  It  must  also  be 
borne  in  mind  that  the  statutes  of  1835  re- 
quired notice;  tliat  Is,  required  the  person  to 
be  brought  Into  court  The  statutes  of  1845 
said  nothing  about  notice,  but  vested  a  dis- 
cretion in  the  court  to  order  the  alleged 
lunatic  to  be  "brought  before  the  court"  or 
not;  and  such  was  the  statutory  provision 
until  1879,  when  the  law  was  changed  so  as 
to  require  such  a  notice  "unless  the  probate 
court  order  such  person  to  be  brought  before 
the  court,  or  spread  upon  its '  record  of  the 
proceedings  the  reason  why  such  notice  or  at- 
tendance was  not  required."  And  this  has 
been  the  provision  of  the  statutes  ever  since. 
In  none  of  these  cases  has  the  constitution- 
ality of  the  statute  been  questioned.  This 
Is  most  surprising,  in  view  of  the  fact  ttiat 
section  9  of  article  13  of  the  constitution  of 
1820  provided  that  "in  all  criminal  prosecu- 
tions the  accused  has  the  right  to  be  heard 
by  himself  or  his  counsel;  to  demand  the 
nature  and  cause  of  the  accusation;  to  have 
compulsory  process  for  witnesses  In  his  fa- 
vor; to  meet  the  witnesses  against  him  face 
to  t&ce;  and  in  prosecutions  or  presentment 
or  indictment,  to  a  speedy  trial  by  an  im- 
partial Jury  of  the  vicinage;  that  the  ac- 
cused cannot  be  compelled  to  give  evidence 
himself,  nor  be  de^Kived  of  life,  liberty,  or 
property,  but  by  the  Judgment  of  his  peers, 
or  the  law  of  the  land."  The  constitution  of 
1865  contained  the  same  provision  (section  18, 
art.  1).  The  constitution  of  1875  divided  up 
these  provisions  into  three  sections.  Section 
22  of  article  2  contains  all  of  the  provision 
down  to  a  trial  by  a  Jury,  substituting  the 
word  "county"  for  the  word  "vicinage."  Sec- 
tion 23  contains  the  provision  "that  the  ac- 
cused cannot  be  compelled  to  testify  against 
himself,"  adding  "in  a  criminal  case,"  and 
then  adds  substantially  the  provisions  of  sec- 
tion 19  of  article  1  of  the  constitution  of 
18G5.  And  section  80,  art  2,  Const  1875,  is, 
"No  person  shall  be  deprived  of  life,  liberty 
or  property  without  due  process  of  law." 
This  Is  the  same  as  the  last  provision  of 
section  9,  art  IS,  Const  1820,  and  section 
18,  art  1,  Const  1865,  except  that  it  reads, 
"without  due  process  of  law,"  while  the  for- 
mer constitutions  read,  "but  by  the  Judgment 
of  his  peers,  or  the  law  of  the  land."  Con- 
ceding that  until  the  adoption  of  the  consti- 
tution of  1875  this  provision  only  related  to 
criminal  inoceedings,  which  would  be  a  sur- 
prising construction  to  the  framers  of  the 
constitutions  of  1820  and  1865,  and  that  for 
the  first  time  by  the  constitution  of  1875  the 
provision  was  extended  so  as  to  cover  civU 


as  well  as  criminal  proceedings,  it  is  remark- 
able that  the  constitutionality  of  the  statute 
which  allows  a  person  to  be  adjudged  a  luna- 
tic, and  deprived  of  liberty  and  his  property, 
without  notice,  should  not  have  been  ques- 
tioned. Some  of  the  cases  cited  show  clear- 
ly that  the  Judges  writing  the  opinions  had 
such  an  idea  lurking  in  their  minds  and  strug- 
gling for  expression.  This  Is  particularly 
true  as  to  the  case  of  In  re  Marquis,  85  Mo., 
loc.  clt  618,  where  Norton,  J.,  said  that, 
while  the  order  reciting  that  the  alleged  luna- 
tic was  not  brought  Into  court  because  be 
was  not  in  condition  of  body  or  mind  to  be 
brought  Into  court  was  sufficient  reason  for 
not  bringing  his  body  hito  court  it  was  no 
excuse  for  not  giving  him  notice.  In  Jones 
v.  Yore,  142  Mo.  38,  43  S.  W.  384,  an  allow- 
ance of  fees  to  a  guardian  ad  litem,  without 
notice  to  the  minor,  was  held  to  violate  sec- 
tion 30,  art  2,  Const  1875,  and  to  be  with- 
out "due  process  of  law."  la  that  case  Bur- 
gess, J.,  said:  "  'Due  process  of  law'  and 
'law  of  the  land'  are  synonymous  terms,  and 
mean  the  same.  There  are  many  definitions 
of  'due  process  of  law,'  which,  while  differing 
in  the  language  used,  do  not  differ  in  their 
scope  and  meaning.  'The  better  and  larger 
definition  of  "due  process  of  law,"'  says 
Chancellor  Kent  (2  Kent  Comm.  13),  'is  that 
it  means  law  in  the  regular  course  of  ad- 
ministration through  courts  of  Justice.'  In 
Bertholf  v.  O'Reilly,  74  N.  Y.  519,  30  Am. 
Rep.  323,  it  was  said:  'In  Judicial  proceed- 
ings, due  process  of  law  requires  notice,  hear- 
ing, and  Judgment'  See,  also,  People  v.  Es- 
sex Co.  Sup'rs,  70  N.  Y.  228.  Mr.  Justice 
Cooley,  in  his  work  on  Constitutional  Limita- 
tions (6th  Ed.,  p.  491),  says:  'Individual  citi- 
zens require  protection  against  Judicial  ac- 
tion as  well  as  against  legislative;  and  per- 
haps the  question,  what  constitutes  due  pro- 
cess of  law?  arises  as  often  when  Judicial 
action  is  In  question  as  in  any  other  cases. 
•  •  •  The  proceedings  in  any  court  are 
void  if  it  wants  Jurisdiction  of  the  case  in 
which  it  has  assumed  to  act  Jurisdiction  is 
—First  of  the  subject-matter;  and,  second, 
of  the  person  whose  rights  are  to  be  passed 
upon.  A  court  has  Jurisdiction  of  any  sub- 
ject-matter. If,  by  the  law  of  its  organiza- 
tion, it  has  authority  to  talce  cognizance  of, 
try,  and  determine  cases  of  that  description. 
If  It  assumes  to  act  in  a  case  over  which 
the  law  does  not  give  it  authority,  the  pro- 
ceeding and  Judgment  will  be  altogether  void, 
and  rights  and  property  cannot  be  devested 
by  means  of  them.'  The  same  author  says 
(page  431):  'Perhaps  no  definition  Is  more 
often  quoted  than  that  given  by  Mr.  Webster 
in  the  Dartmouth  College  Case.'  4  Wheat 
618,  4  L.  Ed.  629.  'By  "the  law  of  the  land" 
Is  most  clearly  meant  the  general  law;  a  law 
which  hears  before  it  condemns;  which  pro- 
ceeds upon  Inquiry,  and  renders  Judgment 
only  after  trial.  The  meaning  Is  that  ev«7 
citizen  shall  hold  his  life,  liberty,  property, 
and  immunities  under  the  protection  of  the 
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general  mles  which  govern  society.'  Clark 
T.  Mitchell,  M  Mo.  G64."  In  State  t.  Julow, 
129  Mo.,  loc.  cit  174,  31  S.  W.  782,  29  li.  B. 
A.  257,  50  Am.  St  Rep.  443,  Sherwood.  J., 
said:  "The  'law  of  the  land'  and  'dne  pro- 
cess of  law'  are  the  legal  egnivalents  of  each 
other.  Touching  this  topic,  a  distinguished 
jurist  observes:  'Perhaps  no  deflnitlon  Is 
more  often  qnoted  than  tliat  given  by  Mr. 
Webster  in  the  Dartmouth  College  Case: 
"By  the  law  of  the  land  la  most  clearly  in- 
tended the  general  law;  a  law  which  hears 
before  it  condemns;  which  proceeds  upon  in- 
quiry, and  renders  Judgment  only  after  a 
trial.  The  meaning  is  that  every  citizen 
shall  bold  his  life,  liberty,  property,  and  im- 
munities under  the  general  rules  which  gov- 
ern society.  Everything  which  may  pass  un- 
der the  form  of  an  enactment  is  not,  there- 
fore, to  be  considered  the  law  of  the  land." ' 
Cooley,  Const  Lim.  (9th  Ed.)  431."  In  Hen- 
nig  V.  Staed,  138  Mo.,  loc.  cit  434,  40  S.  W. 
£6,  Macfarlane,  J.,  said:  "Undoubtedly,  no 
one  can  be  deprived  of  his  property  without 
an  opportunity  to  be  heard.  This  principle  is 
fundamental,  and  the  declaration  In  the  con- 
sUtntlon  to  that  effect  is  a  mere  authoritative 
recognition  of  it  Taking  property  of  an  em- 
ployer to  pay  the  claims  of  his  employes,  up- 
on their  mere  sworn  statement  without  no- 
tice, and  without  giving  him  an  opportunity 
to  contest  their  correctness,  would  certainly 
be  taking  his  property  without  due  process." 
"Due  process  of  law"  implies  and  requires  no- 
tice. And  any  enactment  which  authorizes  a 
person  to  be  deprived  of  life,  liberty,  or  prop- 
erty without  notice  and  an  opportunity  to  be 
heard,  though  passed  in  the  form  of  an  en- 
actment, is  not  due  process  of  law,  or  the 
law  of  the  land.  State  v.  Loomis,  115  Mo., 
loc.  cit  312,  313,  22  S.  W.  360,  21  L.  B.  A. 
789;  Both  v.  Gabbert  123  Mo.,  loc.  cit  29, 
27  8.  W.  528. 

The  most  illustrative  case  bearing  upon 
the  Injustice  that  may  be  done  by  a  judicial 
proceeding  without  notice  Is  that  of  Scott  v. 
McNeal,  154  D.  S.  84,  14  Sup.  Ct  1108,  38 
L.  Ed.  896.  That  was  a  suit  In  ejectment 
The  facts  showed  that  in  March,  1881,  the 
plaintiff  mysteriously  disappeared,  and  noth- 
ing was  heard  of  him,  and  he  was  believed 
to  be  dead  tmtll  July,  1891,  when  he  return- 
ed. In  18S8,  on  the  presumption  that  he  was 
dead,  letters  of  administration  were  granted, 
and  his  estate  was  administered  upon,  and 
the  land  In  question  sold.  When  he  return- 
ed be  sned  the  purchaser  for  tiie  land.  The 
courts  of  the  state  of  Washington  held  that 
the  proceedings  in  administration  were  con- 
clusive,— that  he  was  dead,— and  directed  a 
verdict  for  the  defendant  The  plaintiff  took 
the  case  to  the  supreme  court  of  the  United 
States,  where  the  judgment  below  was  re- 
versed. Mr.  Justice  Gray  delivered  the  opin- 
ion of  the  court  and.  Inter  alia,  said:  "The 
fourteenth  article  of  amendment  of  the  con- 
stitntlon  of  the  United  States,  after  other 
provlsiims  which  do  not  tonCh  this  case^  or- 


dains, 'Nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property,  without  due 
process  of  law,  nor  deny  to  any  person  wltli- 
in  Its  jurisdiction  the  equal  pfotectian  of  the 
laws.'  These  prohibitions  extend  to  all  acts 
of  the  state,  whether  through  Its  legislative, 
its  executive,  or  its  judicial  authorities.  Vir- 
ginia V.  Rives,  100  U.  S.  313,  318,  319,  25 
L.  Ed.  667;  Ex  parte  Virginia,  100  U.  S. 
339,  346,  25  L.  Ed.  676;  Neail  V.  Delaware, 
103  U.  S.  370,  397,  26  L.  Ed.  667.  And  the 
first  one,  as  said  by  Chief  Justice  Walte  In 
U.  S.  V.  Cruikshank,  92  U.  S.  542,  654,  23 
L.  Ed.  688,  repeating  the  words  of  Mr.  Jus- 
tice Johnson  In  Bank  v.  Okely,  4  Wheat  235, 
244,  4  L.  E2d.  550,  was  intended  'to  secure  the 
individual  from  the  arbitrary  exercise  of  the 
powers  of  government  unrestrained  by  the 
established  principles  of  private  rights  and 
distributive  justice.'  Upon  a  writ  of  error 
to  review  the  judgment  of  the  highest  conrt 
of  a  state  upon  the  ground  that  the  judg- 
ment was  against  a  right  claimed  under  the 
constitution  of  the  United  States,  this  court 
Is  no  more  bound  by  that  court's  construc- 
tion of  a  statute  of  the  territory  or  of  the 
state,  when  the  queetimi  is  whether  the  stat- 
ute provided  for  the  notice  required  to  con- 
stitute dne  process  of  law,  than  when  the 
question  Is  whether  the  statute  created  a  con- 
tract which  has  been  impaired  by  a  sul)se- 
quent  law  of  the  state,  or  whether  the  orig- 
inal liability  created  by  the  statute  was  such 
that  a  judgment  upon  It  has  not  been  glvai 
due  faith  and  credit  in  the  courts  of  another 
state.  In  every  such  case  this  court  must 
decide  for  Itself  the  true  construction  at  the 
statute.  Huntington  v.  Attrill,  146  U.  S.  667, 
683,  684,  13  Sup.  Ct  224,  36  L.  Ed.  1123; 
Mobile  &  O.  R.  Co.  v.  Tennessee,  153  U.  S. 
486,  492-495,  14  Sup.  Ct  968,  38  L.  Ed.  793. 
No  Judgmoit  of  a  court  is  due  process  of 
law.  If  rendered  without  jurisdiction  In  the 
court  or  without  notice  to  the  party.  The 
words  'due  process  of  law,'  when  apidied  to 
judicial  proceedings,  as  was  said  by  Mr.  Jus- 
tice Field,  speaking  for  this  court  'mean 
a  com-se  of  legal  proceedings  according  to 
those  rules  and  principles  which  have  Taeen 
established  in  our  system  of  jurisprudence 
for  the  protection  and  enforcement  of  pri- 
vate rights.  To  give  such  proceedings  any 
validity,  there  must  be  a  tribunal  competent 
by  Its  constitntion— that  Is,  by  the  law  of  Its 
creation— to  pass  upon  the  subject-matter  of 
the  suit;  and.  If  that  involves  merely  a  de- 
termination of  the  personal  liability  of  the 
defendant  he  must  be  brought  within  Its  ju- 
risdiction by  service  of  process  within  the 
state,  or  his  voluntary  appearance.'  Pennoy- 
ep  ▼.  Neff,  95  U.  S.  714,  733,  24  L.  Ed.  565. 
Even  a  judgment  In  proceedings  strictly  In 
rem  binds  only  those  who  could  have  made 
themselves  parties  to  the  proceedings,  and 
who  had  notice,  either  actually,  or  by  the 
thing  condemned  being  first  seized  Into  the 
custody  of  the  court  The  Mary,  9  Cranch, 
126,  144,  8  li.  Ed.  678;  H<dUng8worth  ▼.  Bar- 
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bonr,  4  Pet  406,  476,  7  L.  Bd.  922;  Peimoyer 
V.  Neff,  86  V.  a.  714,  727,  24  L.  BJd.  565. 
And  such  a  Judgment  1b  wholly  void  If  a  fact 
essential  to  the  jurisdiction  of  the  court  did 
not  exist." 

It  only  remains  to  apply  these  principles 
to  the  statute  and  the  case  at  bar.  The  stat- 
ute of  1845  Is  silent  as  to  notice,  and  only 
gave  the  court  a  discretion  as  to  requiring 
the  body  of  the  alleged  lunatic  to  he  brought 
Into  court,  which  was  held  in  the  case  of 
In  re  Marquis,  supra,  not  to  dispense  with 
notice.  The  statute  of  1879  requires  notice 
unless  the  person  is  brought  into  court,  or  a 
reason  for  not  notifying  him  or  for  not  bring- 
ing his  body  into  court  is  spread  upon  the 
records  of  the  proceedings.  It  is  too  clear 
for  argument  that  this  qualification  and  at- 
tempted authority  for  depriving  the  accused 
of  his  liberty  or  property  without  notice  vio- 
lates both  the  state  and  federal  constitutions, 
and  does  not  constitute  "due  process  of  law." 
But  one  reason  can  be  suggested  for  not 
serving  the  person  to  be  tried  with  notice, 
and  that  is  that,  as  he  is  Insane,  a  notice 
to  bim  would  be  useless  and  meaningless. 
This  argument  begs  the  question;  for  the 
Issue  to  be  tried  Is  whether  he  is  Insane  or 
not,  and  to  fall  to  give  bim  notice  for  this 
reason  is  to  forestall  the  very  purpose  of 
the  Inquest.  But  even  if  be  be  a  raving 
maniac,  he  can  appear  by  attorney  or  through 
his  friends,  and  see  tliat  a  proper  person  Is 
appointed  guardian,  or  that  a  proper  care 
is  given  to  his  property  and  to  his  person. 
In  addition,  what  if  the  person  was  not  really 
insane  at  all,  and  without  notice  was  ad- 
Judged  Insane  and  confined  in  an  asylum, 
and  the  management  of  his  pn^erty  given 
to  another?  In  such  contingency  the  proprie- 
ty of  notice  would  be  manifest,  and.  If  given, 
would  defeat  the  recovery  of  a  Judgment. 
It  will  not  do  to  say  that  In  the  67  years 
that  these  provisions  not  requiring  notice 
have  been  on  the  statute  books,  no  Instance 
Is  recorded  of  any  sane  person  being  so  ad- 
Judged  and  deprived  of  his  liberty  or  prop- 
erty, and  that  Instances  of  such  outrages  are 
found  only  in  highly  colored  and  Improbable 
stories  In  works  of  fiction.  For  the  Marquis 
Case  is  an  Instance  In  our  own  Rei>orts 
where  a  citizen  was  so  adjudged  insane  with- 
out notice,  and  at  the  very  nest  term  of  court 
appeared  and  proved  that  be  was  not,  and 
never  was.  Insane.  But  however  the  past  ex- 
perience may  have  been,  tiie  fact  remains 
that  the  possibility  of  such  an  outrage  being 
perpetrated  Is  afforded  by  the  statutory  pro- 
visions referred  to;  and  It  Is  the  duty  of 
the  courts,  whenever  the  question  arises,  to 
prevent  the  happening  of  such  a  wrong,  by 
declaring  those  provisions  to  be  unconstitu- 
tional. In  the  case  at  bar  the  record  of  the 
county  court  adjudging  Michael  Tumage  In- 
sane and  placing  him  In  ward,  In  May,  1852, 
not  only  wholly  falls  to  show  that  be  was 
notified  in  any  way  of  that  proceeding,  and 
that  no  reason  was  spread  on  the  record  for 


not  bringing  his  body  befmre  the  court,  bnt 
It  also  wholly  falls  to  show  that  after  quali- 
fying the  guardian  did  anything  whatever. 
The  evidence  shows  that  the  so  adjudged 
lunatic  continued  to  enjoy  his  liberty,  to 
come  and  go  without  let  or  hindrance,  and 
to  use  and  cultivate  his  property.  In  short, 
there  Is  not  a  word  of  evidence,  record  or 
parol,  to  show  that  he  ever  knew  he  had  been 
adjudged  legally  dead,  during  the  18  or  more 
years  that  he  lived  after  the  Judgment  of 
insanity  was  entered  against  bim.  It  would 
be  a  travesty  upon  Justice,  worthy  to  be 
dramatized,  to  hold  that  a  sane  man  la  eo' 
titled  to  notice  before  his  liberty  or  property 
can  be  taken  from  him,  but  that  this  can 
be  done  In  a  probate  court  in  a  proceeding 
to  declare  the  person  so  to  be  treated  to 
be  insane,  or  to  declare  that  the  protection 
of  the  constitution  does  not  extend  to  a  per- 
son who  Is  charged  to  be  insane^  and  that 
upon  such  an  ex  parte  charge.  In  an  ex  parte 
proceeding,  his  liberty  and  property  can  be 
taken  away  from  him. 

The  Judgment  of  the  county  court  ofFered 
In  evidence  in  this  case  was  absolutely  void, 
and  was  properly  excluded.  The  evidence 
offered  by  the  defendants  to  show  that  the 
deed  to  Jane  Rowland  wne  voidable  because 
Michael  Turnage  was  insane,  although  not 
In  ward,  was  also  properly  excluded,  because 
the  defendants  neither  raised,  nor  had  any 
right  to  raise,  such  an  Iseue.  It  follows  that 
the  deed  to  Jane  Rowland  vested  a  life  es- 
tate in  her,  and  a  remainder  in  fee  In  the 
plaintiffs,  the  heirs  of  her  body,  and  that 
the  plaintiffs'  right  to  the  possession  and 
right  of  action  did  not  accrue  until  her  death, 
in  February,  1897;  and  as  this  action  was 
begun  on  the  17th  of  October.  1898,  their 
cause  of  action  is  not  barred  by  limitation. 
Hall  V.  French  (Mo.)  65  S.  W.  769.  It  also 
follows  that  the  defendants  have  not  acquir- 
ed title  by  limitation. 

Fcnr  these  reasons,  the  Judgment  of  the  cir- 
cuit court  Is  affirmed.    All  concur. 


OITT  OF  HANNIBAL,  to  T7se  of  BASSEN, 

•  (Sty  Collector,  v.  BOWMAN  et  al. 
(Supreme  Court  of  Miesonri,  Division  No.  1. 
March  12,  1902.) 

CODRTS-JDRISDICTION— APPEAL. 

An  action  by  a  city  to  collect  taxes  on 
personal  property  amounting  to  less  than 
$2,500,  thougn  it  Involves  a  construction  of 
Laws  1897,  p.  213,  providing  "for  the  collec- 
tion of  taxes  levied  on  personal  property  by 
cities  organized  or  eziatint;  under  a  special 
charter,"  does  not  Involve  the  construction  of 
"the  revenue  laws  of  this  state,"  within  the 
meaning  of  Const,  art.  6,  j!  12,  and  is  within 
the  Junsdictiou  of  the  St.  Louis  court  of  ap- 
peals. 

Appeal  from  Hannibal  court  of  common 
pleas;    David  H.  Eby,  Judge. 

Action  by  the  city  of  Hannibal,  in  its  own 
right  and.  at  the  relation  and  to  the  use  of 
Joseph   Bassea,   city   collector,   against   Ed- 
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mond  P.  Bowman  and  another,  admlnlstra- 
tors  with  the  will  annexed  of  Daniel  Coney, 
deceased,  to  collect  taxes.  From  a  Judgment 
(or  defendants,  plaintiff  appeals.  Transfer- 
red to  the  St  Louis  court  of  appeals. 

Tbos.  H.  Bacon,  for  appellant  F.  L.  Scho- 
fldd,  for  resimndents. 

BRACB,  P.  J.  This  is  an  action  to  recover 
sams  of  money  claimed  to  be  due  the  city 
of  Hannibal  from  the  estate  of  said  testator 
for  back  taxes  on  i)er8onal  property  for  the 
years  1893.  1884,  1896,  1896,  and  1887.  The 
aggregate  amount  claimed.  Including  interest 
and  penalties,  is  $2,113.  The  petition  prays 
for  judgment  for  treble  that  amount,  with 
10  pa  cent  attorney's  fee  to  be  taxed  as 
costs;  but  it  is  conceded  that  there  is  no 
law  authorizing  a  judgment  trebling  the 
amount  claimed,  so  that  the  real  amount  in 
dispute  exclnsiTe  of  costs  is  said  sum  of  |2,- 
U3.  Wilson  Y.  Russler,  162  Mo.  56S,  63  S. 
W.  370;  MUllng  Co.  v.  Walsh,  97  Mo.  287,  11 
a  W.  217;  State  ▼.  Lewis,  96  Mo.  148,  8  S. 
W.  770.  No  federal  or  constitutional  ques- 
tion Is  raised  in  the  case.  No  state  officer 
is  a  party  to  the  action.  The  city  of  Hanni- 
bal Is  not  a  political  subdivision  of  the  state. 
The  title  to  real  estate  is  not  involved,  and, 
while  the  construction  of  the  statute  provid- 
ing "for  the  collection  of  taxes  levied  on  per- 
sonal property  by  cities  organized  or  existing 
nnder  a  special  charter"  (Laws  1887,  p.  213) 
Is  Involved,  the  construction  of  "the  revenue 
laws  of  this  state"  is  not  Involved  within  the 
meaning  of  section  12,  art  6,  of  the  constitu- 
tion. Hence  this  case  is  within  the  jurisdic- 
tion of  the  St  Louis  court  of  appeals,  to 
which  court  It  ought  to  be  transferred,  and 
tt  is  accordingly  so  ordered.  All  concur,  ex- 
cept VALLIANT,  3.,  absent 


STATE  ez  rel.  SARLT  T.  MISSOURI  GUAR- 
ANTEE SAV.  &  BLDO.  ASS'N  et  al. 

(Supreme  Court  of  Missouri,   Division  No.   1. 
March  12,  1902.) 

coNSTmrnoNAi.  law— obliqation  of  oon- 

TRACre— DUB  PROCB88-OFFICBES  RBCBrV- 
mo  MONBT  AFTBR  IMSOLVBNCT  OF  ASSO- 
CIApON. 

l.Act  May  17,  1809  (Acts  1889,  p.  121), 
making  it  a  felony  for  offlceis  of  a  building 
and  loan  association  to  receive  dues  owing  it 
after  knowledge  that  it  Is  insolvent  'does  not 
Impair  the  obligation  of  contracts,  in  violation 
of  Const.  U.  a  art  1,  S  10. 

2.  Const.  U.  S.  Amend.  5,  and  Const  Mo. 
art  2,  i  30,  prohibiting  the  taking  of  prop- 
erty withoat  due  process  of  law,  are  not  vio- 
lated by  Act  May  17,  1899  (Acts  1809,  p.  121), 
making  it  a  felony  for  officers  of  a  building 
and  loan  association  to  receive  dues  owing  it 
after  knowledge  that  it  is  insolvent 

Appeal  from  circuit  court  Una  county; 
Jno.  P.  Butler,  Judge. 

Mandamus  by  the  state,  on  relation  of 
George  W.  Early,  against  the  Mlssonri  Ouar^ 
antee  Savings  &  Building  Association  and 


others.  From  judgment  making  the  writ 
peremptory,  defendants  E.  C.  Hayward  and 
W.  H.  Verity  appeal.    Reversed. 

Morton  Jourdan,  for  appellants.  H.  K.  & 
H.  J.  West;  for  respondent 

MARSHALL,  J.  This  is  a  proceeding  by 
mandamus  to  compel  the  defendants  Hay- 
ward  and  Verity,  respectively  the  president 
and  secretary  of  the  defendant  association, 
to  receive  from  the  plaintiff,  a  borrowing 
stockholder,  the  sum  of  $39,  "on  account  of 
dues,  hiterest  and  premiums  legally  due  to 
the  association  on  a  valid  contract."  The 
petition  alleges.  Inter  alia:  "Ststb.  That  said 
association  is  Insolvent  and  In  falling  cir- 
cumstances, but  that  notwithstanding  that 
fact  it  Is  stUl  the  desire  of  relator  and  such 
other  borrowing  stockholders  to  pay  to  the 
association  and  its  officers  the  amounts  so 
due  to  it  from  relator  and  such  other  stock- 
holders, respectively.  Seventh.  That  by  rea- 
son of  the  refusal  of  the  defendant  associa- 
tion and  the  defendant  officers  to  receive  the 
amount  so  due  from  relator,  and  the  amounts 
so  due  from  other  persons  legally  indebted 
to  the  association,  the  assets  and  property 
of  the  association  are  being  wasted  and 
squandered,  and  that  such  refusal,  if  con- 
tinued, will  result  in  wasting  and  squander- 
ing the  assets  and  property  iyt  the  associa- 
tion, to  the  pecuniary  injury  of  the  relator. 
Eighth.  That  for  such  pecuniary  Injury  so 
threatened,  relator  has  no  remedy  by  action 
at  law.  Ninth.  That  the  sole  reason  and 
ground  upon  which  the  defendant  associa- 
tion and  Its  officers  refuse  to  receive  and 
collect  the  moneys  due  to  the  association  la 
that,  as  the  association  Is  Insolvent  and  In 
failing  circumstances,  to  receive  said  mon- 
eys would  subject  Its  officers  and  all  persons 
who  might  receive  said  moneys  for  the  as- 
sociation to  prosecution  and  punishment  un- 
der the  provisions  of  an  act  of  the  Fortieth 
general  assembly  of  the  state  of  Missouri 
entitled  'An  act  to  prohibit  the  receipt  of 
premiums,  fees  and  dues  by  officers  of  mu- 
tual saving  fund,  loan  and  building  associa- 
tions, when  the  same  are  in  an  insolvent  con- 
dition; and  providing  a  punishment  there- 
for. Laws  1899,  p.  121.  Tenth.  That  said 
act  affords  no  reason  or  excuse  for  such 
refusal,  for  the  reason  that  said  act  is  im- 
constltutional  and  void,  in  that  said  act  is  in 
violation  of  section  10  of  article  1  of  the 
constitution  of  the  United  States,  and  In  that 
said  act  Is  in  violation  of  section  15  of  ar- 
ticle 2  of  the  constitntlon  of  the  state  of 
Missouri,  and  In  that  said  act  Is  In  viola- 
tion of  the  fifth  amendment  of  the  consti- 
tution of  the  United  States,  and  in  that  said 
act  is  In  violation  of  section  80  of  article  2 
of  the  constitution  of  the  state  of  Missouri." 
The  prayer  of  the  petition  is  that  the  said 
officers  be  compelled  to  receive  said  sum. 
An  alternative  writ  was  Issued.  The  de- 
fendants demurred.    The  circuit  court  ove- 


Digitized  by 


Google 


216 


67  SOUTHWESTERN  REPORTEa 


(Ma 


ruled  the  demurrer.  The  defendants  stood 
upon  the  demurrer,  the  circuit  court  made 
the  Tnit  peremptory,  and  defendants  appeal- 
ed. 

The  only  point  presented  for  adjudication 
in  this  case  is  the  constitutionality  of  the 
act  of  May  17,  1899  (Acts  1890,  p.  121).  That 
act  makes  It  a  felony  for  any  officer  of  any 
mutual  saving  fund,  loan,  and  building  as- 
Bociation  to  receire,  or  assent  to  the  recep- 
tion of,  any  money  or  other  valuable  thing 
in  payment  of  any  premium,  dues,  or  fees 
due  or  owing  to  said  association,  after  knowl- 
edge  of  the  fact  that  the  association  Is  in- 
solvent or  In  falling  circumstances,  and 
makes  the  failure  of  such  association,  prima 
facie,  knowledge  of  Insolvency  or  of  such 
falling  circumstances.  The  position  of  the 
plaintiff  is  that  this  act  violates  section  10, 
art  1,  of  the  federal  constitution,  which 
prohibits  any  state  from  passing  any  law 
impairing  the  obligation  of  contracts,  and 
that  it  violates  section  15,  art  2,  of  the 
state  constitution,  which  prohibits  the  pas- 
sage of  any  law  impairing  the  obligation  of 
contracts,  and  also  violates  the  fifth  amend- 
ment to  the  constitution  of  the  United  States, 
and  section  80  of  article  2  of  the  state  con- 
stitution, which  provide  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  The  application  of 
these  constitutional  guaranties  to  the  case  at 
bar  Is  that  the  plaintiff  became  a  borrowing 
stockholder  bef(»-e  the  passage  of  the  act  of 
1899,  and  that  such  act  impairs  the  obliga- 
tion of  his  contract  to  pay  his  premiums, 
dues,  and  Interest  under  his  contract  and 
deprives  him  of  his  property  without  due 
process  of  law,  because  It  punishes  any  offi- 
cer of  the  association,  as  for  a  felony,  if 
he  receives  dues,  etc.,  after  the  association 
becomes  insolvent,  etc.,  and  the  unprecedent- 
ed and  hitherto  incomprehensible  condition 
is  presented  of  a  stockholder  demanding  to 
pay  dues  to  an  association  which  he  admits 
is  insolvent  This  is  the  converse  of  the 
cases  that  have  heretofore  reached  this  court, 
for  all  the  prior  cases  have  been  proceedings 
against  the  officers  of  financial  assoclationB 
for  receiving  money  after  the  association 
was  insolvent  State  t.  Sattley,  131  Mo. 
4&I,  33  S.  W.  41;  State  y.  Darrah.  152  Mo. 
522,  54  S.  W.  226.  In  the  cases  cited  a  sim- 
ilar act  relating  to  officers  of  a  bank  receiv- 
ing money  after  the  bank  was  insolvent 
was  held  to  be  constitutional,  and  in  the 
first  case  cited  the  sentence  of  the  defendant 
to  a  term  in  the  penitentiary  was  affirmed. 
It  is  true  that  in  those  cases  the  law  in 
reference  to  bank  officers  was  challenged  aa 
unconstitutional  on  the  groimd  that  It  de- 
nied the  (^ca«  of  banks  the  equal  protec- 
tion of  the  law  guarantied  by  the  federal 
constitution,  because  officers  of  trust  com- 
panies were  not  embraced  in  the  law,  where- 
as in  this  case  the  constitutional  guaranty 
invoked  is  against  the  passage  of  any  law 
impairing  the  obligation  of  contracts,  and 


prohibiting  the  taking  of  life,  liberty,  or  prop- 
erty without  due  process  of  law.  The  act 
in  question  places  offices  of  bnilding  and 
savings  associations  in  the  same  t>oat  with 
officers  of  banks,  so  far  as  receiving  money 
after  the  assodatlou  becomes  Insolvent  The 
principle  underlying  both  laws  Is  the  same. 
The  purpose  of  both  laws  is  to  protect  the 
people  who  pay  money  into  such  associations. 
Instead  of  such  laws  Impairing  the  obliga- 
tion of  a  contract,  or  depriving  persons  of 
their  property  without  due  process  of  law, 
th^  do  not  in  the  slightest  degree  affect 
the  contract  and  do  conserve  the  property 
of  the  citizen,  by  preventing  officers  from 
receiving  It  when  the  association  Is  insol- 
vent; and  in  this  way  they  save  the  money 
that  would  be  lost  to  the  citizen  if  received 
by  such  associations.  The  cases  cited  by 
plaintiff  Interpreting  the  provisions  of  the 
federal  and  state  constitutions  in  reference 
to  impairing  the  obligation  of  contracts  and 
taking  property  without  due  process  of  law 
undoubtedly  state  the  law  cwrectly,  but 
they  have  no  application  to  the  case  at  bar. 
For  if  the  association  Is  solvent  or  insolvent 
If  the  officers  are  punished  criminally  or 
not,  if  the  dues  are  paid  to  the  officers  or  to 
a  receiver  of  the  association,  the  obligation 
of  the  contract  will  not  be  impaired,  and 
the  plaintiff's  money  will  not  have  been  tak- 
en from  him  without  due  process  of  law.  It 
Is  loo  plain  to  admit  of  discussion  that  crim- 
inal statutes  leveled  against  acts  that  would 
be  frauds  without  such  criminal  enactments, 
and  Intended  for  the  protection  of  the  rights 
of  the  citizen,  cannot  have  the  effect  of  Im- 
pairing the  obligation  of  contracts,  or  of  de- 
prlWng  any  man  of  his  property  without  due 
process  of  law.  Amplification  In  superfluous. 
The  petition  stated  no  cause  of  action.  The 
act  of  1S99  is  constitutional. 

The  Judgment  of  the  circuit  court  Is  er- 
roneous, and  it  is  reversed.  All  concur,  ex- 
cept YALLIANT,  J.,  absent 


CITY  OF  INDEPEN-DKNCB  t.  CLEVE- 
LAND. 
(Supreme  Oourt  of  Missouri,   Division  No.  2. 
March  11,  1902.) 
CITIES— POWER  TO  LETT  LICENSE  TA±. 
A  city  has  no  authority  to  require  pay- 
ment of  a  license  by  an  agent  of  a  local  steam 
laundry,  its  only  authority  to  levy  license  tax 
on  ageuts  and  occupations  being  hi  Acts  1893. 
p.  89,  §  107,  which,  after  ennmeratinK  certain 
businesses,  not  includiug  laundries,  adds  "and 
all  other  businessee";   and  whidii,  while  stating 
that  ageuts  may  be  charged  a  license  fee,  eon- 
meratcs  agents,  not  including  those  for  laun- 
dries. 

Appeal  from  criminal  court,  Jackson  coun- 
ty;   Samuel  Davis,  Special  Judge. 

M.  J.  Cleveland  was  convicted  of  violation 
of  an  ordinance,  and  appeals.    Reversed. 

Wollman,  Solomon  &  Ck)pper,  and  Floumoy 
&  Floumoy,  for  appellant  Sam  W.  Hilt;  for 
respondent 
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BUBGESS,  J.  Defendant  was  convicted 
In  the  police  court  of  Independence,  Jackson 
connty,  Mo.,  a  city  of  the  tblrd  class,  and 
fined  In  the  sum  of  $oO,  for  unlawfully  con- 
ducting In  said  dty  an  agenpy  for  a  steam 
laundry  without  first  having  a  license  there- 
for, as  required  by  the  ordinances  of  said  city. 
He  appealed  to  the  criminal  court  of  said 
county,  where  upon  a  trial  de  novo  before 
the  court,  a  Jury  being  waived,  he  was  again 
convicted,  and  a  fine  assessed  against  him 
In  the  sum  of  $30.  After  unsuccessful  mo- 
tion for  new  trial,  be  appeals  to  this  court 
The  ordinance  upon  which  this  prosecution 
Is  based  Is  as  follows:  "Ordinance  No.  27. 
License  Required  for  Sundry  Occupations. 
An  ordinance  to  license,  tax  and  regulate  the 
different  classes  of  business,  employments,  oc- 
cupations, agencies,  public  halls  and  amuse- 
ments In  the  city  of  Independence,  Missouri. 
Section  1.  No  person,  firm,  company,  corpo- 
ration or  association,  without  first  having  ob- 
tained a  license  therefor,  shall,  in  the  city  of 
Independence,  engage,  carry  on  or  exercise 
any  of  the  following  classes  of  business,  occu- 
pations, employments,  agencies  or  amuse- 
ments, and  the  charges  for  such  license  shall 
be  as  follows:  •  •  *  Agents  of  steam 
lanndries,  fifteen  dollars  per  year.  *  *  *" 
"Sec  7.  Any  person  In  this  city  who  shall 
violate  any  of  the  provisions  of  this  ordi- 
nance shall  be  deemed  guilty  of  a  misde- 
meanor and,  ui)on  conviction,  shall  be  fined 
not  less  than  five  dollars,  nor  more  than  one 
hundred  dollars."  It  was  admitted  that  M. 
J.  Cleveland,  the  appelant,  was  the  agent 
of  Woolf  Bros.  Steam  Laundry,  located  in 
Kansas  City,  Mo.,  and  had  he&a  such  agent 
since  the  date  of  the  ordinance  in  question, 
and  that  there  wore  and  had  been  during 
said  time  two  steam  laundries  located  In  said 
city  of  Independence.  The  evidence  showed 
that  defendant  had  never  taken  out  a  license 
to  act  as  the  agent  for  a  steam  laundry;  that 
the  ordinance  Introduced  by  respondent  was 
the  only  ordinance  of  the  dty  relative  to 
lanndries,  and  that  there  was  no  ordinance 
of  the  city  putting  a  license  tax  on  laundries 
located  at  Indei)endence;  that  there  was  no 
attemi>t  on  the  part  of  the  dty  to  levy  any 
tax  on  the  agents  of  laundries  located  at 
Independence. 

There  are  but  two  points  presented  by  this 
appeal,  both  of  which  are  raised  by  the  mo- 
tion for  a  new  trial,  and  In  no  other  way. 
The  first  challenges  the  power  of  the  dty 
of  Independence  by  Its  charter  to  Impose  a 
license  tax  on  ag«itB  of  steam  laundries. 
The  argument  of  defendant  Is,  as  we  under- 
stand It,  that  the  city  has  no  power  to  levy 
a  license  tax  upon  steam  lanndries  them- 
selves, and  Is  therefore  without  authority 
to  impose  such  a  tax  upon  their  agents.  The 
only  authority  which  the  city  of  Independence 
has  to  levy  and  collect  a  license  tax  upon 
agaits,  trades,  and  occupations  is  to  be  found 
in  section  107,  p.  89,  Acts  1883.  It  reads 
as  follows:    "^The  council  shall  have  power 


and  authority  to  levy  and  collect  a  license  tax 
on  beer  depots  or  store  rooms,  auctioneers, 
druggists,  hawkers,  peddlers,  banks,  brokers, 
pawn-brokers,  merchanti  of  all  kinds,  gro- 
cers, confectioners,  restaurants,  butchers, 
taverns,  hotels,  public  boarding  houses,  dram 
shops,  saloons,  liquor  sellas,  billiard  and 
pool  tables  and  other  gaming  tables,  bowling 
alleys,  hay  scales,  lumber  dealers,  livery  sta- 
ble keepers,  real  estate  agents,  loan  compa- 
nies, loan  agents,  public  buildings,  public 
halls,  opera  houses,  public  grounds,  concerts, 
photographists,  bill  posters,  artists,  agents, 
porters,  runners,  drummers,  public  lecturers, 
public  meeting,  circuses  and  shows,  for  pa- 
rades and  exhibitions  or  both,  horse  and  cat- 
tle dealers,  patent-right  dealers,  stock  yards, 
wagon  yards,  inspectors,  gangers,  mercantile 
agents.  Insurance  companies,  Insuranceagents, 
manufacturing  and  other  corp<»atlon8  or  In- 
stitutions, street  railroad  cars,  hackney  car- 
riages, omnibuses,  carts,  drays,  transfer  and 
Job  wagons,  ice  wagons  and  all  other  vehides, 
travelling  and  auction  stores  and  all  other 
businesses,  trades  and  avocations  whatever, 
and  fix  the  rate  of  carriage  of  persons  and 
wagonage,  drayage  and  cartage  of  property 
and  to  license,  tax,  regulate  or  suppress  ordi- 
naries, money  brokers,  money  changers,  in- 
telligence and  employment  offices  and  agen- 
cies, public  masquerades,  balls,  street  exhi- 
bitions, dance  houses,  fortune  tellers,  pistol 
galleries,  com  doctors,  private. venereal  hos- 
pitals, museums,  menageries,  equestrian  per- 
formances, horoscopic  views,  tdescoplc  views, 
lung  testers,  muscle  developers,  magnifying 
glasses,  ten  pin  alleys,  baU  alleys,  billiard 
tables,  pool  or  other  tables,  theatrical  or  other 
exhibition,  boxing  or  sparring  exhibitions, 
shows  and  amusements,  tippling  houses,  gift 
enterprises  and  sale  of  unclaimed  goods  by 
express  companies  or  common  carriers;  to  li- 
cense, tax  and  regulate,  hackmen,  draymen, 
omnibus  drivers,  porters  and  all  others  pursu- 
ing like  occupations,  with  or  without  vehicles 
and  to  prescribe  their  compensation;  and  to 
regulate,  license  and  restrain  runners  for 
steam  boats,  cars,  stages  and  public  houses 
and  to  license  ferries  and  to  regulate  the 
same  and  the  landing  thereof  within  the 
limits  of  the  dty."  Section  1506,  Rev.  St 
1888.  And  we  have  looked  in  vain  for  any 
authority  In  that  section  which  authorises 
cities  of  the  third  class  to  levy  a  license  tax 
on  steam  laundries.  It  Is  clearly  not  so  ex- 
pressed, nor  do  we  think  any  such  authority 
can  be  Implied  from  the  language  employed. 
In  1  DllL  Mun.  Corp.  (4th  Eki.)  {  88,  It  Is 
said:  "It  is  a  general  and  undisputed  propo- 
sition of  law  that  a  municipal  corporation 
possesses  and  can  exercise  the  following  pow- 
ers, and  no  others:  First  those  granted  in 
express  words;  second,  those  necessarily  or 
fairly  Implied  In  or  Incident  to  the  powers 
expressly  granted;  third,  those  essential  to 
the  declared  objects  and  purposes  of  the  cor- 
poration,—not  simply  convenient,  but  indis- 
I)en8able.    Any  fair,   reasonable  doubt  con- 
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cerning  ilie  existence  of  power  is  resolved  by 
the  courts  against  the  corporation,  and  the 
power  is  denied."  Williams  v.  DaTidson,  43 
Tex.  83,  and  authorities  cited.  But  If  there 
were  any  fairly  reasonable  doubt  as  to  the 
existence  of  any  such  power  it  must  be  re- 
solved against  the  city.  Town  of  Trenton 
T.  aayton,  50  Mo.  App.  535;  City  <rf  Kansas 
City  V.  Lorber,  64  Mo.  App.  005;  City  of 
.Toplln  V.  Leekle,  78  Mo.  App.  8;  City  of  Bren- 
ham  V.  Brenham  Water  Co.,  67  Tex.  542,  4 
S.  W.  143;   Kirljham  v.  Russell,  76  Va.  95a 

We  do  not  however,  thinic  there  is  any 
doubt  as  to  the  want  of  authority  in  the  city 
under  its  charter  to  license  steam  laundries 
doing  business  in  said  city.  Could,  then,  the 
defendant  be  required  by  ordinance  to  talce 
out  a  license  as  agent  for  a  business  which 
the  city  had  no  authority  to  tax,  before  en- 
gaging in  such  business?  We  think  not  To 
require  him  to  do  so  would  be  imposing  upon 
his  principal  indirectly  a  burden  which  the 
city  could  not  impose  directly,  and  this  would 
be  a  clear  evasion  of  the  law.  If  the  city 
had  no  authority  to  require  steam  laundries 
doing  business  within  its  limits  to  pay  a  li- 
cense tax,  it  is  somewhat  difficult  to  see  by 
what  authority  it  could  compel  their  agents 
to  do  so.  Def«idant  as  agent  was  simply 
the  representative  of  the  principal;  and  if 
no  authority  existed  upon  the  part  of  the  city 
to  require  a  license  or  occupation  tax  of  his 
principal  before  engaging  in  the  laundry  busi- 
ness in  the  city,  It  must  logically  follow  that 
none  could  be  required  of  the  agent. 

The  next  question  is  as  to  the  constitution- 
ality of  the  ordinance,  which  defendant 
claims  is  in  conflict  with  the  provisions  of 
section  3  of  article  10  of  the  constitution  of 
this  state;  but  from  what  we  have  said,  that 
question  is  eliminated  from  the  case  on  this 
appeal,  if,  in  fact,  It  was  ever  in  It  Speak- 
ing for  myself,  I  do  not  think  this  question 
is  properly  presented  by  this  record,  so  as  to 
give  the  supreme  court  Jurisdiction  of  this 
appeal,  and  that  the  cause  should  be  transfer- 
red to  the  Kansas  City  court  of  appeals,  but 
I  defer  to  the  opinion  of  my  associates  on 
that  question. 

For  these  intimations  the  judgment  is  re- 
versed, and  the  defendnnt  discharged.  All 
concur. 


WISKKR  et  al.  r.  RISCHBi 

(Supreme  Court  of  Missouri,   Division  No.  1. 
March  12,  1902.) 

WILLS— POWER   OP  SALE— BXEOUTOR-ADVJCB 
OP  TWO— DEATH  OP  ONE. 

Where  testatrix  left  no  personal  estate,  de- 
vised certain  real  estate  specifically,  and  char- 
ged her  debts  on  the  residue,  which  she  di- 
rected her  executor,  with  the  advice  and  con- 
sent of  her  daughter  and  son,  to  sell,  and  with 
the  proceeds  pay  her  debts,  etc.,  a  sale  and 
conTeyance  by  the  executor  with  consent  of 
the  daughter  after  the  death  of  such  son,  and 
without  an  order  of  the  probate  court,  was 
authorized,  and  conveyed  a  good  title  to  the 


{lurcbaser  as  against  the  heirs  and  residoair 
egatees  of  testatrix,  under  Rev.  St  1899,  f  45, 
providing  that,  when  a  will  directs  the  sale 
of  real  estate,  the  sale  shall  be  made  by  the 
executor  if  no  other  person  is  appointed,  or  if 
the  person  apppinted  refuses  to  perform  the 
trust  "or  die  before  he  shall  have  completed 
it" 

Appeal  from  circuit  court,  St  Louis  county; 
Rudolph  Hirzel,  Judge. 

Action  by  Aubrey  L.  Wisker  and  others 
against  August  Rische.  From  a  judgment 
for  defendant  plaintiffs  appeaL    Afilrmed. 

Ejectment  for  "/eo  of  lot  10  of  subdivi- 
sion of  Walton  estate,  in  St  Louis  county, 
containing  about  90  acres.  The  petition  is  in 
the  usual  form.  The  answer  is  a  general  de- 
nial and  equitable  defenses.  The  circuit 
court  entered  Judgment  for  the  defendant, 
and  the  plaintiffs  appealed.  Oharlotte  Lay 
is  the  common  source  of  title.  She  died  In 
1879.  The  plaintiffs  are  her  grandchildren, 
being  the  children  of  her  daughter  Charlotte 
Wisker,  who  died  in  1877.  Oharlotte  Lay  left 
surviving  her  a  son,  Henry  O.  Lay,  who  died 
about  a  month  after  his  mother,  a  daughter, 
Henrietta,  wife  of  Henry  Dausman,  and  the 
plaintiffs,  the  children  of  her  deceased  daugh- 
ter, Charlotte  Wisker.  She  also  had  a  step- 
son, John  F.  Lay,  who  was  living  at  her 
death.  Mrs.  Lay  died  testate.  By  her  will 
she  disposed  of  her  property  as  follows:  (1) 
She  released  the  debts  her  son,  Henry  O. 
I^y,  owed  her;  (2)  she  gave  to  Henry  C. 
I^ay's  wife  and  children  about  220  acres  of 
land  in  Iron  county;  (3)  she  gave  her  daugh- 
ter Henrietta  Dausman  the  homestead  in  St 
rx>ui8;  (4)  she  gave  to  George  J.  Davis,  in 
trust  for  the  plaintiffs,  a  farm  of  about  1,000 
acres,  In  Pettis  county;  (5)  she  released  the 
debts  her  stepson,  John  F.  Lay,  and  his  wife 
owed  her;  and  then  she  made  the  following 
testamentary  disposition  of  the  residue  of  her 
property,  which  Included  the  property  in  con- 
troversy here:  "Sixth.  All  the  rest  residue, 
and  remainder  of  my  property  and  estate  of 
every  nature  and  kind  whatsoever,  after  the 
payment  of  my  Just  debts,  and  which  prop- 
erty I  charge  therewith,  I  hereby  authorize 
and  direct  my  executor  hereinafter  named, 
with  the  advice  and  consent  of  my  daughter 
Henrietta  R.  Dausman  and  my  son,  Henry  O. 
Lay,  to  sell,  and  to  convey  to  the  purchaser 
or  purchasers  thereof  good  title,  upon  such 
terms  and  for  such  prices  as  to  them  shall 
seem  best  and  from  the  proceeds  thereof  to 
pay  all  Just  debts  and  liabilities  against  me; 
aud,  if  anything  shall  remain,  one-third  C^t 
part  of  such  remainder  shall  be  paid  to  the 
said  Henrietta  R.  Dausman,  and  one-third 
tliereof  to  my  son,  Henry  O.  Lay.  The  re- 
maining one-third  thereof  shall  be  paid  to  the 
trustees  aforesaid,  hereinbefore  named,  of 
my  grandchildren,  the  children  of  my  daugh- 
ter Oharlotte  A.  Wisker,  to  be  used  by  said 
trustee,  at  his  discretion,  in  improving  the 
land  hereinbefore  devised  In  trust  to  him, 
and  in  educating,  clothing,  and  maintaining 
said    grandchildren    and    the    survivors    ot 
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them;  and.  If  anything  ■taaU  remain  there- 
from, the  same  la  to  be  divided  among  said 
grandchildren  as  they  shall  respectively  be- 
come of  age.  Seventh.  I  hereby  appoint 
George  J.  Davis,  of  St.  Lonls,  Missouri,  the 
executor  of  this,  my  last  will  and  testament." 
The  will  was  duly  probated,  and  George  J. 
Davis  qualified  as  executor.  Mrs.  bay  left 
no  personal  assets  whatever.  Debts  aggre- 
gating several  thousand  dollars  were  proved 
and  allowed  against  her  estate.  Thwe  was 
no  money  with  which  to  pay  the  debts. 
Thorenpon,  on  the  Ist  of  April,  1882,  George 
J.  Davla,  without  any  CHrder  of  the  probate 
court  to  sdl,  but  with  the  consent  of  Mrs. 
Hoirletta  Dausman  and  her  husband,  evi- 
denced by  their  signatures  to  the  deed,  and 
purporting  to  act  under  the  power  conferred 
by  the  sixth  danse  of  the  will,  above  set 
ont  sold  and  conveyed  the  property  in  con- 
troversy, being  a  part  of  the  residue  speci- 
fied in  the  sixth  clause  of  the  will,  to  Wil- 
liam RIscbe,  the  grantor  of  the  defendant, 
for  $5,967.85.  The  executor  applied  those 
proceeds,  under  the  direction  and  with  the 
approval  of  the  probate  court,  to  the  ]^y- 
ment  of  the  allowed  claims  against  the  es- 
tate and  to  the  payment  of  taxes  on  the  Iron 
county  land.  There  was  nothing  left  of  such 
proceeds  to  devote  to  Improving  the  Pettis 
county  land  devised  to  him  in  trust  for  the 
plalntUfs,  or  to  the  education  and  mainten- 
ance of  the  plaintiffs.  But  the  plaintiffs 
have  enjoyed  and  now  own  the  Pettis  county 
land  by  virtue  of  their  grandmother's  will. 
Henry  G.  Lay  having  died  In  1879,  about  a 
month  subsequent  to  the  testatrix,  of  course 
he  could  not  join  his  sister  "Mrs.  Henrietta 
Dausman  In  advising  and  consenting  to  the 
sale  of  the  land  in  controversy  by  Mr.  Davis 
in  1882. 

Thos.  B.  Crews  and  Wm.  8.  Shirk,  for  ap- 
prtlants.    EIdd  &  Davis,  for  respondent 

MARSHALL.  J.  (after  stating  the  facts). 
1.  The  position  of  the  plalntlfTs  Is  that  the 
sixth  clause  of  the  will  simply  conferred  a 
power  to  s^  and  apply  the  proceeds  upon 
Mr.  Davis,  limited  by  the  advice  and  con- 
sent of  Henry  O.  Lay  and  Henrietta  Daus- 
man, and  that  upon  the  death  of  Henry  G. 
I>ay  this  power  ceased,  and  therefore  the 
sale  by  Davis  to  defendant's  grantor  is  void, 
and,  the  power  having  ceased,  the  residue 
of  the  estate  of  Charlotte  Lay  descended  to 
her  beirs;  and  that,  if  there  was  no  money 
or  personalty  with  which  to  pay  the  debts 
of  the  estate,  the  necessary  funds  could 
only  be  raised  by  having  the  probate  court 
order  a  sale  of  tlie  real  property.  In  H)ng- 
land,  and  in  some  of  the  American  cases, 
the  courts  literally  and  strictly  construed 
powers  to  sell  real  estate,  and  it  was  gen- 
erally held  that  the  power  mast  be  executed 
exactly  in  the  manner  and  by  the  exact  per- 
sons upon  whom  it  was  conferred,  and  that 
the  slightest  failure  to  comply  with  the  let- 
ta  of  the  powor  vitiated  the  grant    Thus, 


If  the  power  to  sell  was  given  to  three  per- 
sons (e.  g.,  executors,  etc.)  eo  nominatim, 
and  one  died,  the  power  ceased,  but.  If  the 
power  was  given  to  three  of  a  class  (e.  g., 
executors),  and  one  died,  the  two  remaining 
could  act,  because  they  filled  the  plural  num- 
ber constituting  the  designated  class;  but, 
if  two  of  the  class  died,  the  survivor  .could 
not  act.  and  the  power  ceased.  1  Sugd. 
Powers,  p.  204  et  seq.;  4  Kent  Comm.  (14th 
Ed.)  p.  *3S3;  1  Perry.  Trusts  (6th  Ed.)  } 
294;  HamUton  ▼.  Building  Go.,  20  Hun,  88; 
Powles  V.  Jordon,  62  Md.  499;  Klssam  v. 
Dlerkes,  49  N.  T.  602.  Washb.  Beal  Prop. 
(5th  Ed.)  p.  716,  thus  states  the  rule:  "In  the 
case  of  executors,  moreover,  this  nice  dis- 
tinction is  recognized  and  prevails:  That,  If 
the  devise  is  to  them  to  sell  the  estate,  oe 
for  It  to  be  sold,  they  take  a  trust  of  the  es- 
tate with  a  power  to  sell;  whereas.  If  the 
devise  Is  that  the  executors  shall  sell.  It 
is  a  naked  power,  and  must  be  executed  by 
all;  while  In  the  other  case  It  is  not  a 
naked  power,  and  may  be  executed  by  such 
of  the  executors  as  execute  the  will.  If  a 
power  Is  given  by  will  to  a  trustee,  and  he 
neglects  to  exercise  It  the  execution  of  It 
devolves  upon  the  court;  but  If  the  trustee 
dies  before  the  time  prescribed  for  the  ex- 
ecution of  the  trust,  the  trust  falls,  and  the 
testator  is  to  be  considered  as  dying,  thus 
far,  Intestate.  If  the  authority  to  sell  be 
given  as  a  trust  to  the  same  person  name<l 
as  executor,  his  resigning  his  trust  as  ex- 
ecutor does  not  impair  his  power  to  sell. 
And,  If  the  power  be  accompanied  by  a  per- 
sonal confidence  and  trust  in  the  donee  or 
donees,  he  or  they  alone  can  execute  It.  Nor 
can  it  pass  to  others;  It  must  be  executed  by 
the  persons  named,  unless  an  authority  to 
substitute  another  be  expressly  given."  Two 
reasons  are  ordinarily  given  for  such  con- 
struction: First  that  the  power  of  sale  is 
per  se  a  personal  trust  or  confidence  reposed 
In  the  donee  of  the  power  by  the  donor  there- 
of, which  cannot  be  said  of  any  substituted 
donee,  or  If  the  power  is  vested  in  more 
than  one,  which  cannot  be  executed  by  a 
less  number;  and,  second,  as  was  so  ably 
pointed  out  by  Scott,  J.,  in  Norcum  v.  D* 
CEuch,  17  Mo.  116,  because  "the  law  of 
primogeniture  prevails  In  England,  and  has 
always  been  favored  as  the  principal  means 
of  sustaining  one  of  the  estates  of  the  gov- 
ernment Hence  powers  to  executors  to  sell, 
as  the  object  of  such  provisions  was  to  turn 
the  Inheritance  out  of  the  course  of  descent 
prescribed  by  law,  are  construed  strictly,  and 
the  courts  laid  hold  of  any  pretext  to  defeat 
such  dispositions,  in  order  that  the  heir 
might  not  be  disinherited."  Then  that  learn- 
ed judge  further  remarked:  "In  contemplat- 
ing the  refinements  with  which  the  courts  of 
England  IndulgM  themselves  in  the  con- 
struction of  such  powers,  we  are  struck  with 
the  subtlety  of  the  human  mind.  Some  of 
these  refinements  would  seem  Justly  obnox- 
ious to  the  criticism  of  being  too  curious  and 
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OTeretralned;  sncb  as  consisted  ratber  In 
formal  arrangement  of  words  than  of  any- 
thing substantial.  Under  onr  system  of  gov- 
ernment the  motive  of  these  refinements 
never  existed.  Heiice,  as  early  as  the  year 
1807,  an  enactment  was  made,  which  is  In 
force  this  day  (being  section  137,  Bev.  St 
1809),  'directing  that  the  sale  and  convey- 
ance of  lands  and  tenements,  to  be  sold  In 
pursuance  of  a  will,  shall  be  made  by  the 
executors,  or  such  of  them  as  shall  under- 
take the  execution  of  It,  or  by  the  surviving 
executor,  or  by  the  administrator  with  the 
will  annexed.  If  no  other  person  be  appoint- 
ed In  such  will  for  that  purpose,  or  If  the 
person  so  appointed  shall  refuse  to  perform 
the  trost,  or  die  before  he  sfiall  have  com- 
pleted it.'  [The  Italics  are  superadded  to 
point  the  application  of  the  rule  to  the  case 
at  bar.]  The  comprehensiveness  of  this  pro- 
vision clearly  manifests  the  Indifference  with 
which  the  general  assembly  regarded  the 
refinements  with  which  this  subject  had  been 
overlaid  by  the  English  courts."  In  Little- 
ton V.  Addlngton,  59  Mo.  275,  Wagner,  J., 
said,  if  the  power  was  conferred  upon  the 
executor,  and  not  upon  the  person  named  as 
executor  nomlnatlm,  the  power  was  not  a 
personal  trust,  but  belonged  to  the  office, 
and  survived  the  death  or  resignation  of  the 
person  named  as  executor.  In  that  case  the 
pow^  was  not  executed  during  the  continu- 
ance of  the  office  of  executor,  and  hence 
the  conveyance  was  held  void.  The  distinc- 
tion pointed  out  by  Washbom  In  the  ex- 
cerpt above  quoted  was  not  called  to  the 
attention  of  the  court,  and  hence  was  not 
noted,  that  there  are  cases  where  the  grant 
of  power  creates  a  trust,  Independent  of 
the  office  of  executor,  which  Is  unaffected  by 
the  termination  of  the  executorship.  In  ad- 
dition to  what  has  been  so  lucidly  shown  by 
Scott,  J.,  in  respect  to  the  abolition  by  onr 
statute  of  the' fine  distinctions  and  subtie- 
ties  of  the  English  cases,  the  statutes  of  the 
state  have  also  abrogated  the  like  distinc- 
tions and  subtietles  of  the  English  courts 
in  regard  to  the  construction  of  wills,  and 
now  our  courts  are  required  to  have  "due 
regard  to  the  directions  of  the  will,  and  the 
true  intent  and  meaning  of  the  testator" 
(Bev.  St.  1899,  i  4C50),  instead  of  applying 
such  a  construction  as  to  require  a  testator 
to  express  his  purpose  In  recognized  legal 
phraseology,  as  was  formerly  the  case.  In 
the  case  at  bar  the  Intention  of  the  testatrix 
Is  perfectly  clear.  She  Intended— First,  to 
carve  out  homes  for  her  children  and  grand- 
children; and,  second,  to  set  apart  certain 
of  her  real  property  (she  had  no  personalty) 
for  sale  for  the  payment  of  her  debts,  and. 
If  any  surplus  remained,  to  have  It  divided 
among  her  children  and  grandchildren.  The 
sixth  clause  of  the  will,  above  set  out,  ex- 
pressly charged  such  property  with  the  pay- 
ment of  her  debts,  and  directed  her  executor 
to  sell  it,  and  apply  the  proceeds  primarily 
to  th«  payment  of  her  debts.    Tlie  modem 


rule  Is  that  "a  testator  may,  by  his  will, 
confer  upon  his  executor  the  power  to  sell 
his  real  estate  for  the  payment  of  debts,  oc 
for  any  other  purpose  to  which  the  testatw 
wishes  his  real  estate  to  be  applied.  Such  a 
power  may  either  be  given  by  the  will  In 
express  terms,  or  it  may  be  implied  from  the 
duties  imposed  by  the  will  on  the  executor. 
And  the  necessity  or  propriety  of  a  sale  may 
be  committed  to  the  judgment  of  the  execu- 
tor, or  the  imwer  may  be  peremptory; 
but  the  object  of  the  power  must  be  speci- 
fied in  or  clearly  ascertainable  from  the  wilL 
When  the  will  gives  the  power  to  the  ex- 
ecutor to  sell  land  In  case  of  a  deficiency  of 
assets,  be  must  sell  under  the  power,  and 
not  under  the  statute  authorizing  sales  by 
leave  of  the  probate  court"  11  Am.  &  Eng, 
Enc.  Law  (2d  Ed.)  p.  1040.  In  such  case  an 
order  or  license  of  the  probate  court  Is 
not  necessary,  for  the  i>ower  to  sell  already 
exists;  but  after  sale  the  proceeds  most  be 
administered  under  the  order  and  direction 
of  the  probate  court  Ludlow  v.  Floumoy, 
34  Ark.  451;  Norrls  v.  EUffris,  16  Cal.  236; 
Payne  v.  Payne,  18  CaL  291;  In  re  Delaney's 
Estate,  49  Cal.  76;  In  re  Durtiam's  Estate, 
49  Cal.  490;  Tracy  v.  Murray,  49  Mich.  35, 
12  N.  W.  900;  Nwthrop  v.  Morquam,  16  Or. 
173, 18  Pac.  449;  Bogers  v.  Jones,  13  Tex.  Civ. 
App.  453, 85  S.  W.  812;  In  re  Davids,  5  Dem. 
Sur.  14;  In  re  Bosenfield,  Id.  251;  Gtolng  v. 
Emery,  16  Pick.  107,  26  Am.  Dec.  645.  The 
power  conferred  by  the  will  was  not  a  mere 
naked  power,  but  was  an  active  trust  for 
there  was  something  more  for  the  executor 
to  do  than  to  simply  sell,— he  had  to  apply 
the  proceeds;  hence  the  will  created  a  trust 
coupled  and  charged  with  a  duty. 

The  will  required  the  consent  of  the  son 
and  daughter  of  the  testatrix  to  the  sale. 
But  this  was  clearly  a  subwdinate  require- 
ment and  idea  to  the  principal  purpose  and 
intention  of  the  will  to  provide  homes  for 
her  children,  and  to  pay  her  debts  out  of  the 
residue  of  her  property.  The  primary  ob- 
ject and  Intention  of  the  testatrix  should 
not  be  allowed  to  fall  because  her  secondary 
and  subordinate  Intention  had  become  impos- 
sible of  fulfillment  on  account  of  the  death 
of  the  son,  whose  consent  to  the  sale  was 
prescribed.  To  hold  that  the  son's  death 
before  the  sale  had  the  effect  to  vitiate  and 
annul  the  power  would  not  only  pro  tanto 
have  the  effect  of  holding  that  the  testator 
died  testate,  but  became  intestate  thereaft^ 
by  the  subsequent  death  of  her  son,  so  far 
as  the  residue  of  her  estate  Is  concerned, 
but  would  also  defeat  the  dominant  scheme 
and  controlling  policy  of  the  whole  will. 
Such  n  narrow  and  destructive  construction 
of  the  will  and  the  power  conferred  upon 
the  executor  would  be  contrary  to  the  spirit 
of  our  statute,  which  abolished  tiie  fine  dis- 
tinctions and  subtleties  of  the  common  law 
(section  45,  Bev.  St  1899);  for.  If  power  giv- 
en to  more  than  one  executor  survives  to 
and  may  be  executed  by  those  who  remain 


Digitized  by  VjOOQIC 


Mft) 


B.AMINSKI  V.  TUDOB  IBON  WORKS. 


221 


after  the  deatti  of  the  donees,  aa  this  statute 
provides  shall  be  the  case,  no  good  reason 
can  be  given  why  the  power  of  consent  given 
1)7  this  will  to  the  son  and  daughter  should 
not  soryive  to  the  daughter  after  the  death 
of  the  son.  In  this  case  the  iHovlslons  ot 
the  will  were  faithfully  observed  In  all  re- 
spects, except  that  the  dead  son's  consent 
to  the  sale  was  not  and  could  not  be  had. 
The  proceeds  of  the  sale  were  administered 
under  the  direction  of  the  probate  court,  and 
applied  to  the  payment  of  the  debts  of  the 
estate.  The  alternative  of  holding  that  the 
secondary  ix  the  primary  Intention,  design, 
K-heme,  plan,  and  policy  of  the  will'  shall 
prevail  is  here  presented,  and  no  difficulty 
Is  perceived  in  reaching  the  conclusion  that 
the  primary  object  and  the  dominant  ptn> 
poee  and  Intention  shall  prevail.  This  con- 
cliurion  Is  in  harmony  with  the  principles 
announced  by  this  court  In  Lackland  v. 
Walker,  161  Mo.,  loe.  clt  257,  62  S.  W.  414, 
where  It  was  said:  "Oenerally,  it  has  been 
laid  down  that  in  such  cases  it  Is  the  pri- 
mary duty  of  the  court  to  ascertain  the 
dominant  purpose  of  the  donor,  and  to  so 
administer  the  trust,  and.  If  necessary,  to 
so  modify  the  details  prescribed,  in  the  light 
of  emergencies  which  may  be  developed  from 
time  to  time,  as  to  preserve  and  effectuate 
tlie  controlling  intent.  Barkley  y.  Donnelly, 
112  Mo.  501,  19  8.  W.  805."  Or,  as  was  said 
further:  "It  seems  to  be  settled  law  that 
In  a  proper  case  a  court  of  equity  can,  in 
order  to  preserve  the  life  of  the  trust,  am- 
putate itfc  dead  member."  In  re  City  of 
l>hlladelphia,  2  Brewst.  462. 

The  Judgment  of  the  circuit  court  is  right, 
and  should  be  affirmed.  All  concur,  except 
TALIilANT,  J.,  absent 


EAMIXSKI  ▼.  TUDOR  IRON  WORKS. 

(Supreme   Court  of  Missouri,   Division  No.   1. 

March  12,   1902.) 

SBRVANTS— PERSONAL     INJURIES— EXPERT 
TESTIMONY— INSTRUCTIONS— PLEAD- 
ING—OENESIAL  DENIAL. 

1.  An  expert  familiar  with  a  particular  ap- 
plunce  may  give  an  opinion  as  to  its  suffi- 
ciency, based  on  his  own  knowledge,  without 
requiring  the  attorneys  conducting  his  exam- 
ination to  describe  a  hypothetical  machine  to 
Dim. 

2.  In  an  action  by  a  servant  for  injuries,  de- 
fendant's testimony,  tending  to  show  that 
plaintiff  and  his  co-employ(^8,  while  tnmiug  the 
crank  of  a  derrick,  carelessly  released  their 
hold  too  aooD,  thereby  letting  the  load  fall  too 
rapidly,  and  causing  plaintiffs  injury,  justified 
an  instruction  on  contributory  negligence. 

3.  The  testimony  justified  an  instruction  on 
the  master's  liability  for  the  negligence  of  fel- 
low servants. 

4.  The  defense  that  a  servant's  injuries  were 
caused  by  the  negligence  of  his  fellow  serv- 
ants Is  admissible  under  a  general  denial. 

Appeal  from  St  Louis  circuit  court;  Wm. 
ZachritE,  Judge. 

Action  by  John  Kaminski  against  the  Tu- 
dor Iron  Works.  Judgment  for  d^endant, 
and  plaintiff  appeals.    Affirmed. 


Sterling  P.  Bond,  for  appellant  6.  A. 
Flnkelnburg,  for  respondent 

ROBINSON,  J.  This  Is  a  suit  by  plaintifl 
to  recover  damages  for  the  loss  of  a  thumb, 
alleged  to  have  been  caused  by  the  negligence 
of  defendant  The  negligence  charged  in 
plaintiff's  petition  is  twofcrid:  First  the  fail- 
ure of  defendant  to  provide  a  reasonably 
safe  appliance  with  which  to  do  the  work  be 
and  others  engaged  with  him  were  required 
to  perform,  in  this:  that  the  derrick  or  hoist- 
ing machine  at  which  he  and  bis  co-laborers 
were  working  was  not  furnished  with  a 
brake  or  dog  to  arrest  or  stay  the  load  that 
was  placed  upon  its  arms  or  crane  while  be- 
ing hoisted  or  lowered  by  use  of  the  machine; 
and,  secondly,  because  of  the  failure  of  de- 
fendant to  furnish  a  sufficient  number  of  men 
to  operate  the  derrick  when  so  heavily  load- 
ed as  upon  the  occasion  of  idaintlfl's  injury. 
The  answer  is  a  genosl  denial,  with  a  plea 
of  contributory  negligence  on  the  part  of 
plaintiff.  The  case  was  tried  by  a  Jury  under 
Instructions  from  the  court  and  resulted  In  a 
verdict  and  Judgment  for  defendant;  and 
plaintiff,  after  the  usual  steps  taken,  has 
brought  the  case  here  for  review. 

Appellant's  first  and  chief  assignment  of 
errw  Is  to  the  action  of  the  trial  court  in 
permitting,  over  his  objection,  several  wit- 
nesses called  by  defendant  who  were  shown 
to  be  perfectly  familiar  with  the  appliance  at 
which  plaintiff  was  at  work  when  he  re- 
ceived his  injury,  to  testify  as  experts  upon 
the  question  as  tO'  whether,  In  their  opinion, 
a  brake  or  dog  upon  such  a  machine  was 
practicable,  or  otherwise,  and  also  to  give 
their  opinion,  from  their  personal  knowledge 
of  the  appliance  used,  as  to  the  number  of 
men  necessary  to  operate  it  with  safety  to 
those  employed  when  hoisting  or  lowering  a 
load  such  as  was  shown  at  that  time  to 
have  been  placed  upon  the  machine.  The 
witnesses  called  by  defendant  were  the  fore- 
man of  defendant's  works  where  the  plaintiff 
was  employed,  the  master  mechanic  at  the 
works,  the  machinist  the  bead  roller,  and  the 
president  of  defendant  company,  who  was  al- 
so shown  to  be  a  civil  and  mechanical  en- 
gineer, and  who  caused  the  derrick  to  be 
cotistruoted,  and  had  seen  it  in  constant  use 
for  a  period  of  18  years.  Appellant's  conten- 
tion, as  we  are  able  to  gather  it  from  his 
brief,  seems  to  be  that  expert  testimony  in 
matters  of  this  character  can  be  given  only 
upon  a  hypothetical  question  put  to  each  wit- 
ness called;  that  the  witness  called  as  an 
expert  can  give  his  opinion  only  oh  facts 
shown  in  evidence  by  others,  and  assumed  to 
be  true,  as  a  basis  ttxe  his  opinion.  While  It 
Is  true  that  the  opinion  of  an  expert  witness 
most  be  based  upcm  the  facts  of  the  case, 
and,  generally,  as  detailed  in  the  testimony 
of  some  previous  witness  or  witnesses,  we 
can  see  no  good  reason  why  a  witness  should 
not  be  allowed  to  give  his  opinion  on  the 
same  facts,  presumably  within  his  own  per- 
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Bonal  knowledge,  from  a  long  and  familiar 
association  and  contact  with  the  thing  or  fact 
about  which  his  opinion  as  an  expert  Is 
sought  without  requiring  the  attorneys  con- 
ducting the  examination  to  go  through  the 
useless  form  of  reciting  to  the  witness  a  de- 
scription of  a  hyimthetlcal  machine  (as  the 
one  at  which  plain tift  was  working),  with  all 
of  its  attachments,  connections,  and  appli- 
ances, defective  as  the  verbal  photograph  by 
the  examining  attorney  must,  of  necessity, 
be,  as  compared  with  the  likeness  of-  tlie 
machine  in  the  mind  of  the  witness,  who  has 
daily  observed  and  directed  its  operations  tor 
years,  or  of  a  witness  who  had  previously 
examined  and  studied  the  machine  with  a 
view  of  qualifying  himself  as  a  witness  in 
the  case.  All  the  witnesses  called  by  plaintiff 
were  asked  to  give  testimony  based  upon 
their  personal  knowledge  of  the  machine,  and 
of  what  they  had  actually  seen  with  their 
own  eyes  of  the  working  of  the  machine, 
which  to  VLB  would  seem  much  more  satis- 
factory than  an  opinion  based  on  a  mere 
hypothesis,  put  to  them  in  an  abstract  form. 
The  rule  as  laid  down  by  all  the  text  writers 
upon  expert  testimony  is  that  an  expert  may 
give  an  opinion  based  on  a  state  of  facts 
which  be  himself  has  witnessed,  or  with 
which  be  Is  familiar,  as  well  as  upon  facts 
which  are  detailed  to  him  by  other  witnesses, 
which  are  put  to  him  in  the  form  of  a  hy- 
pothetical question.  To  have  described  a  hy- 
pothetical machine,  with  all  its  parts  and 
complications,  in  each  question  propounded  to 
the  witnesses  called  by  defendant,  who  were 
shown  not  only  to  have  been  experts  in  the 
use  of  such  machinery  as  was  being  used  by 
plaintlft  when  he  received  his  injury,  but 
who  had  personal  familiarity  with  the  Iden- 
tical machine,  would  not  only  have  been  use- 
less, but  would  have  been  an  idle  waste  of 
time  to  no  purpose,  and  this  the  law  never 
requires  to  be  done.  If  the  knowledge  of 
any  material  fact  about  which  the  witnesRcn 
called  to  testify  for  defendant  was  defective, 
and  not  what  it  should  have  been,  from  one 
testifying  as  an  expert,  the  fullest  oppor- 
tunity to  show  that  fact  was  yet  afforded 
plaintiff  on  cross-examination.  No  possible 
harm  can  result  from  such  a  mode  of  exam- 
ining expert  witnesses,  and  much  valuable 
time  can  thereby  be  saved;  and  the  practice 
is  to  be  commended,  rather  than  condemned. 
There  is  no  merit  in  this  contention  of  appel- 
lant 

Appellant's  next  contention  la  that  the 
trial  court  erred  in  giving  instructions  ntma- 
bered  2  and  3  asked  by  defendant  which 
read  as  follows:  "If  the  Jury  find  from  the 
evidence  that  plaintiff  himself  was  careless 
or  negligent  at  the  time  or  place  of  the  ac- 
cident, and  that  such  negligence  directly  con- 
tributed to  the  Injury  which  be  sustained, 
then  plaintiff  cannot  recover  damages  in  this 
case,  and  the  verdict  should  be  for  the  de- 
fendant." "The  Jury  are  further  Instructed 
tliat  defendant  is  not  responsible  tot  tbe  neg- 


ligence of  plaintiff's  fellow  s^rants.  If  the 
Jury  believe  from  the  evidence  that  plain- 
tiff's fellow  servants  were  guilty  of  negli- 
gence, and  that  such  negligence  caused  the 
accident  by  which  plaintiff  was  injured.  The 
term  'fellow  servants,'  as  used  in  Uiis  instruc- 
tion, means  those  who  are  engaged  with  the 
plaintiff  in  the  same  work,  without  any  rela- 
tion to  each  other  as  co-laborers,  and  without 
rank,"— for  the  reason,  as  he  asserts,  there  Is 
no  evidence  upon  which  to  predicate  instruc- 
tion numbered  2,  on  the  subject  of  plaintiff's 
contributory  negligence,  or  of  the  negligence 
of  his  fellow  servants,  contributing  to  bis  In- 
jury, upon  which  instruction  numbered  3  is 
predicated.  One  of  the  theories  upon  whicb 
this  case  was  tried  by  the  plaintiff  was  that 
defendant  had  not  employed  enough  men  to 
operate  the  machine  while  engaged  in  hoist- 
ing and  lowering  heavy  weights,  such  as  was 
Imposed  upon  the  machine  at  the  time  plain- 
tiff received  his  Injuries;  while  defendant 
tried  the  case  upon  the  theory  tliat  the  num- 
ber of  men  employed  at  the  machine  at  the 
time  was  ample,  and  that  plaintiff  and  those 
engaged  with  him  in  tiurning  the  crank  or 
handle  of  the  machine  were  negligent  in  let- 
ting go  of,  or  in  releasing  their  grip  ui>on, 
the  handle  or  crank  of  the  machine,  by 
means  of  which  their  power  was  communi- 
cated to  the  weight  of  the  object  that  was 
being  hoisted  or  lowered  with  the  machine, 
and  that  in  carelessly  releasing  their  hold 
upon  the  handle  or  crank  of  the  machine 
before  the  object  they  were  engaged  in  hoist- 
ing or  lowtfing  was  properly  located,  it  was 
caused  to  fall  to  the  ground  with  great  speed, 
and  In  its  rapid  descent  to  the  ground  It  in 
turn,  caused  the  crank  or  handle  at  wblcb 
plaintiff  and  his  co-laborers  were  engaged  in 
turning  to  revolve  at  a  like  rapid  rate  of 
speed,  and  In  its  rapid  motion  plaintiff  in 
some  manner  was  struck  and  injured,  or  by 
a  stroke  from  the  fast-revolving  handle  he 
was  thrown  or  knocked  into  a  cogwheel  of 
the  machine,  where  be  was  injured.  In  the 
offer  of  testimony  by  the  defendant  to  the 
effect  that  the  plaintiff  and  all  those  em- 
ployed with  him  in  turning  the  crank  or 
handle  of  the  machine  had  carelessly  released 
their  hold  upon  It  before  the  object  they 
were  engaged  in  hoisting  had  yet  been  locat- 
ed In  its  proper  place,  and  where  it  would 
have  rested  without  falling,  and  that  In  so 
doing  the  crank  or  handle  of  the  machine 
was  caused  to  revolve  at  a  dangerous  and 
furious  rate  of  speed,  whereby  plaintiff  was 
injured,  was  evidence  tending  to  show  negli- 
gence of  both  plaintiff  and  all  of  his  fellow 
servants,  contributing  to  his  Injury.  It  cer- 
tainly cannot  be  said  that,  because  the  testi- 
mony showed  tliat  others  acted  with  the 
plaintiff  in  bringing  about  a  result  that  cul- 
minated in  his  injury,  that  is  not  evidence 
tending  to  show  that  plaintiff's  conduct  con- 
tributed to  his  Injury,  or  that  because  plain- 
tiff, acting  with  other  co-employte,  caused 
a  result  that  brought  about  hia  injury,   it 
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might  not  be  said  that  they  too  contributed 
to  bis  Injury.  PlalntlfTa  injury  might  prop- 
erly be  Bald  to  have  resulted  from  his  own 
negligence,  at  from  that  of  bis  fellow  serv- 
ants employed  with  him  at  tbe  time,  from 
the  one  fact  shown,— that  all  Joined  In  tbe 
act  that  ultimately  caused  plaintlfC's  Injury. 
Tbe  caielessnesB  of  plaintiff  in  the  matter 
was  no  excuse  for  the  disregard  of  duty  of 
his  fellow  servants  in  the  premises,  as  their 
disregard  of  duty  was  no  excuse  for  plain- 
tiff's carelessness  in  the  performance  of  his 
work  in  such  a  manner  that  he  was  thereby 
Injured.  Plaintiff  is  no  more  to  be  relieved 
from  tbe  carelessness  of  bis  conduct  because 
committed  in  company 'and  Jointly  with  his 
co-employte  than  he  can  be  relieved  from 
that  of  bis  co-employ£a  committed  Jointly 
and  In  company  with  himself.  Upon  tbe 
same  testimony  as  to  the  Joint  and  common 
conduct  of  both  plaintiff  and  his  co-employ68 
engaged  with  him  In  working  at  the  machine 
at  tbe  time  of  his  Injury,  the  defendant  was 
entitled  to  have  both  Instructions  numbered 
2  and  3;  and  the  Jury  might,  upon  the  same 
state  of  facts,  have  made  a  finding  upon  tbe 
theory  of  either  or  both  Instructions  in  favor 
of  tbe  defendant 

It  Is  furthermore  urged  by  appellant  that 
tbe  court  erred  lo  tbe  giving  of  instruction 
numbered  3,  because  tbe  defendant  did  not 
plead  In  its  answer,  as  a  defense  to  plaintlfTs 
cause  of  action,  that  tbe  act  of  a  fellow  serv- 
ant ot  fellow  servants  with  plaintiff  contrib- 
uted to  his  injury;  that,  as  defendant  bad 
not  raised  that  issue  by  the  pleadings,  it  was 
not  entitled  to  have  the  question  submitted 
to  the  jury  by  instruction.  Plaintiff's  argu- 
ment and  the  citation  of  authorities  offered 
to  sustain  his  position  in  this  regard  show 
that  be  erroneously  likens  tbe  negligence  of 
a  fellow  servant  to  contributory  negUgraice 
on  part  of  plaintiff.  In  this  he  Is  clearly 
wrong.  The  two  defenses  are  widely  dis- 
similar. Tbe  defense  of  contributory  negli- 
gence on  part  of  a  plaintiff.  Interposed  by  a 
defendant.  Is  In  the  nature  of  a  plea  In  con- 
fession and  avoidance,  and  It  has  been  held 
tar  that  reason  by  this  court  that  it  must 
be  specially  pleaded  by  a  defendant,  to  be 
availing  to  him.  The  plea  Impliedly  admits 
some  negligence  on  part  of  the  defendant, 
bnt  seeks  to  avoid  its  consequence  by  char- 
ging tbat  plaintiff  himself  contributed  to  the 
injury  complained  of.  It  Is  a  matter  pleaded 
by  defendant  to  avoid  tbe  consequences  of 
his  own  act,  and  for  that  reason  the  role 
has  been  adopted  that  it  must  be  specially 
pleaded  by  defendant  Upon  the  other  band, 
the  defense  that  plalntlfTs  Injuries  received 
were  caused  by  the  negligence  of  a  fellow 
servant  does  not  admit  any  negligence  on 
part  of  tbe  defendant  bnt  strikes  at  tbe  very 
root  of  plalntlfTs  cause  of  action,  and  dis- 
poses of  It,  If  true.  The  averment  of  an 
answer  tbat  another  or  others  than  defend- 
int  did  the  act  which  defendant  is  char- 
ged with  bavlng  done  to  the  injury  of  a 


plaintiff  Is  nothing  more  than  a  denial  of  tbe 
averments  of  the  petition  that  defendant  Is 
guilty  of  the  charges  made  as  the  basis  of 
plahitiff's  cause  of  action,  and  tbe  rule  has 
ever  been  that  anything  may  be  shown  un- 
der a  general  denial  which  tends  to  prove 
that  the  cause  of  action  stated  never  existed. 
Bliss,  Code  Pi.  par.  352.  The  reason  for  a 
special  plea,  as  in  confession  and  avoidance, 
falls  entirely  of  application  in  a  case  whne 
a  defendant  relies  upon  the  fact,  as  here,  tbat 
it  did  not  do  the  act  charged,  and,  as  proof 
of  that  fact  shows  that  another,  for  whose 
act  defendant  is  not  responsible  to  plaintiff, 
did  the  wrong  charged  to  defendant. 

Finding  no  error  In  the  action  of  the  trial 
court  its  Judgment  Is  affirmed.  All  concur, 
except  VALLIANT,  J.,  absent 


KETM  V.  VETTB. 

(Supreme   Court  of  Missonii,   Divialon  No.  2. 

Feb.  25,  1002.) 

REPLEVIN-AFFIDAVIT— PBTITION— USURY 
-PLEDQU. 

1.  AfDdavlt  appended  to  petition  in  replevin 

stating  that  all  the  matters  and  things  in  the 
petition  are  true,  will  be  treated  as  containing 
the  Etntemeiit  in  the  petition. 

2.  Affldarit  not  being  necessary  for  mainte- 
nance of  replevin,  but  merely  to  prevent  reten- 
tion of  property  by  defendant  by  giving  bond, 
its  insufiSciency  is  not  ground  for  not  admlt- 
tiuK  evidence  under  the  petition. 

3.  The  owner  of  notes  which  one  has  ob- 
tained by  fraud  and  pledged  as  security  for  a 
usurious  loan  can  raise  the  point  of  usury,  un- 
der Iter.  St.  1S99,  f  3710,  making  a  pledge  bas- 
ed on  usury  "invalid  and  illegal." 

Appeal  from  St  Louis  circuit  court;  H.  D. 
Wood,  Judge. 

Action  by  Philip  Kelm  against  John  H. 
Vette.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Collins,  Jamison  &  Chappell,  for  appellant 
Carl  Otto,  for  respondent 

GANTT.  J.  Tbe  facts  over  which  tbls  liti- 
gation arose  are  few  and  simple.  Philip 
Kclm,  a  citizen  of  St  Louis,  a  butcher  by 
trade.  In  December,  1896,  bought  for  full 
value,  before  maturity,  one  principal  negoti- 
able promissory  note  for  $7,000  and  ten  In- 
terest notes  for  $210  each,  all  executed  by  the 
J.  W.  Stewart  Real  Estate  Company,  bearing 
date  October  11,  1896,  and  payable  to  the 
order  of  Charles  Kuhn,  and  by  him  Indorsed 
In  blank,  and  received  the  same  Into  his  pos- 
session from  Kuhn.  These  notes  were  secur- 
ed by  a  first  lien  on  three  brick  houses  in  the 
city,  and  were  worth  their  face  and  interest 
Afterwards,  when  one  of  the  Interest  notes 
fell  due,  Kelm,  who  kept  tbe  notes  and  deed 
of  trust  In  a  wrapper,  took  them  all  togetlier 
to  collect  the  Interest,  as  Instructed  by  Kuhn, 
to  Kuhn'B  real  estate  office,  and,  having  a 
number  of  purchases  to  make,  and  bavlng 
known  Kuhn  for  some  three  years,  and  hav- 
ing confidence  In  him,  said  to  Kuhn,  "I  wiU 
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leave  these  papers  here  till  to-morrow,"  and 
Kuhn  said,  "AU  right;  I  will  give  you  a  re- 
ceipt for  them,"  and  thereupon  wrote  and 
banded  this  receipt:  "St  Louis,  4— 14— 9& 
Received  of  Philip  Kelm  one  deed  of  trust 
for  seven  thousand  dcdlnrs,  and  nine  interest 
notes,  each  $210.  Charles  Kuhn."  Kuhn 
then,  In  Kelm's  presence,  put  the  bundle  of 
papers  In  his  office  safe.  Kelm  called  the 
next  day  for  his  papers,  and  was  Informed 
Kuhn  was  temporarily  out  of  the  city.  He 
went  three  times,  and  about  that  time  It  was 
noised  abroad  that  Kuhn  had  decamped,  and 
thereupon  he  brought  replevin  for  said  pa- 
pers, making  Kuhu  and  John  H.  Vette,  de- 
fendants. An  order  of  delivery  was  made, 
and  the  sheriff  took  said  notes  from  defend- 
ant Vette.  Kuhn  was  s^ved  by  leaving  a 
copy  of  the  writ  at  the  usual  place  of  abode 
of  said  Kuhn  with  a  member  of  bis  family 
over  the  age  of  15  years,  said  Kuhn  being 
the  last  defendant  served.  Kuhn  has  never 
since  returned  to  the  state.  The  petition,  aft- 
er stating  the  ownership  by  plaintiff  of  the 
notes,  and  a  specific '  description  of  them; 
that  they  were  secured  by  deed  of  trust, 
and  describing  the  mortgaged  property;  that 
plaintiff  was  entitled  to  the  possession  of  the 
notes;  that  they  were  of  the  value  of  $7,000, 
and  were  wrongfully  detained  by  defendants 
Vette  and  Kuhn;  that  they  had  not  been 
seized  under  any  process,  execution,  or  at- 
tachment against  the  property  of  plaintiff; 
that  bis  cause  of  action  bad  accrued  within 
one  year  prior  to  the  commencement  of  the 
suit,  and  he  was  In  danger  of  losing  his  said 
property  unless  it  was  taken  out  of  the  pos- 
session of  the  defendants,— plaintiff  prayed 
judgment 

To  the  petition  was  appended  this  affidavit: 

"State  of  Missouri,  City  of  St  Louis— ss.: 
Philip  Kelm,  above  named,  being  duly 
sworn,  on  his  oath  says  that  all  the  matters 
and  things,  and  each  of  them,  set  forth  in 
the  foregoing  statement  are  true.  Philip 
Kelm. 

"Subscribed  and  sworn  to  before  me  this 
27th  day  of  April,  1806.  My  term  expires 
June  28th,  1897.  Enrique  Parmer,  Notary 
PubUc,  St  Louis.  Mo.    [Seal.]" 

Kuhn  made  default  Vette's  answer,  omit- 
ting caption,  was  as  follows:  "Comes  now 
the  above  defendant  and  admits  that  at  the 
time  of  the  Institution  of  this  suit  he  was 
in  possession  of  the  notes  and  deed  of  trust 
mentioned  hi  plaintiff's  petition,  having  law- 
fully and  in  good  faith  acquired  the  same 
for  value  from  the  holder  thereof  as  security 
for  a  loan  then  and  there  made  to  such  holder 
for  $5,500  and  eight  per  cent  Interest,  with- 
out any  notice  of  plaintiff's  pretended  claim 
thereto;  and  each  and  every  other  allegation 
in  plaintiff's  said  petition  contained  this  de- 
fendant denies  generally,  and  this  defendant 
therefore  asks  judgment  for  the  return  of 
said  notes  and  deed  of  trust  to  him,  for  dam- 
ages for  the  detention  thereof,  and  for  costs." 
To  which  plaintiff  replied  as  follows:    "Now 


comes  the  above-named  plaintiff,  and  for  a 
reply  to  the  new  matter  contained  In  the  an- 
swer of  defendant  says  that  he  denies  each 
and  every  allegation  therein  contained.  Fur- 
ther replying  to  the  new  matter  aforesaid  and 
in  said  answer  contained,  this  plaintiff  says 
that  Charles  Kuhn  had  no  title  at  the  time, 
or  any  other  time,  to  said  paper,  and  could 
not  transfer  any,  all  of  which  defendant  well 
knew,  or  by  the  exercise  of  ordinary  dili- 
gence could  have  learned,  prior  to  and  at  the 
time  of  his  alleged  purchase.  Further  reply- 
ing, this  plaintiff  says  that  whatever  transac- 
tion the  defendant  had  with  said  Kuhn 
whereby  he  wrongfully  obtained  from  said 
Kuhn  the  possesslon'of  the  paper  In  the  pe- 
tition described,  was  a  loan,  and  not  a  sale; 
that  then  and  there  said  loan  was  for  the 
sum  of  flfty-flve  hundred  dollars,  and  that  de- 
fendant was,  by  the  terms  of  said  loan,  to  re- 
ceive and  charge  interest  for  a  greater 
amount  than  that  allowed  by  law,  and  sold 
loan  was  at  the  time  when  made  and  Is  af- 
fected with  usury,  and  was  and  is  illegal,  and 
defendant  has  and  had  no  right  to  the  pos- 
session of  said  paper.  Wherefore,  and  by 
reason  of  the  premises,  plaintiff  prays  for 
judgment  for  the  possession  of  the  papers 
heretofore  described,  for  costs,  and  for  such 
other  and  further  relief  as  to  the  court  may 
seem  just  and  proper." 

On  the  trial  It  was  conceded  In  open  court 
that  the  notes  were  of  their  face  value,  and 
that  the  question  was,  to  whom  did  the  notes 
belong?  On  the  part  of  defendant  the  evi- 
dence was  that  bis  business  was  loaning 
money;  that  when  he  was  served  with  the 
writ  in  this  case  be  was  In  possession  of  all 
the  notes  described  in  the  petition;  that  he 
got  them  from  Charles  Kuhn,  his  cpdefend- 
ant;  that  on  the  14th  day  of  April,  1866,  he 
loaned  Kuhn  $5,500  on  these  notes,  and  took 
them  as  collateral.  Said  note  and  collateral 
agreement  are  as  follows: 

"St  Louis,  April  14th,  1896.  Ten  days  aft- 
er date  I  promise  to  pay  to  the  order  of  J. 
H.  Vette  five  thousand  five  hundred  no  one- 
hundredths  dollars,  for  value  received,  nego- 
tiable and  payable  without  defalcation  or  dis- 
count at  No.  street   St  Louis,   Mo., 

with  interest  at  rate  of  8  per  cent,  per  an- 
num from  date  until  paid.  If  interest  is  not 
paid  semiannually,  same  to  be  added  to  prin- 
cipal, and  bear  same  rate  of  Interest  Charles 
Kuhn.    $5,500. 

"Having  executed  my  note  as  above,  and 
being  desirous  of  securing  the  same,  as  well 
as  all  other  debts  and  liabilities  for  which 
I  am  now  bound,  or  until  the  maturity  of 
said  note  may  become  bound,  to  said  J.  H. 
Vette,  do  hereby  pledge  as  collateral  security 
for  said  note  and  debts  and  liabilities  ten 
notes,— nine  for  $210  each,  and  one  for  $7,000, 
—made  by  J.  W.  Stewart  Real  Estate  Com- 
pany, and  payable  to  Charles  Kuhn  or  or^ 
der,  dated  October  11,  1895,  and  agree  to 
give  additional  security  whenever  the  mar- 
ket value  of  the  above  collateral  should  de- 
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cUnei  and  on  notification  of  aald  J.  H.  Yette, 
when  notified:  Now,  In  tbe  event  of  the  non- 
payment of  this  note  at  matarlty,  or  the  pay- 
ment of  any  such  other  obligation  at  ma- 
tarlty thereof,  or  in  default  of  me  giving 
snch  additional  security  when  notified,  the 
holder  hereof  is  hereby  invested  with  full 
anthoilty  to  nse,  transfer,  hyi>othecate,  sell, 
or  convey  the  said  property,  or  any  part 
thereof,  or  to  cause  the  same  to  be  done,  at 
public  or  private  sale,  with  or  without  no- 
tice or  demand  of  any  sort,  at  anch  place  and 
on  such  terms  as  the  holder  hereof  may  deem 
best:  and  the  holder  of  this  note  is  author- 
ized to  purchase  said  collaterals  when  sold 
for  his  own  protection,  and  the  proceeds  of 
such  sale,  transfer,  or  hypothecation  shall 
be  applied  to  the  payment  of  the  above  note, 
together  with  all  protests,  damages,  interest, 
costs,  and  charges  due  on  the  note,  or  which 
may  be  incurred  by  reason  of  its  nonpayment 
when  due,  or  in  the  execution  of  this  power. 
Also  a  commission  of  five  per  cent  on  the 
gross  amount  of  said  collaterals  sold.  The 
Burplns,  if  any,  after  payment  of  the  above 
note,  together  with  all  the  charges  above  stat- 
ed, shall  be  paid  by  the  drawer  of  the  above 
note,  or  at  the  election  of  the  holder  hereof 
be  iMild  on  any  other  obligation  of  the  draw- 
er hereof,  whether  as  principal  debtor  or 
otherwise,  held  by  the  bolder  hereof;  and, 
if  the  proceeds  of  the  above  sale  shall  not 
be  sufficient  to  pay  the  above  note,  the  draw- 
er hereof  agrees  to  make  good  any  deficit. 
Charles  Kuhn" 

In  answer  to  his  counsel  be  stated  he  kept 
a  set  of  books  in  his  loan  business.  He 
identified  certain  books  kept  by  his  book- 
keeper, Shortal.  He  was  asked  to  refer  to 
his  books,  and  state  what  he  gave  Kuhn  on 
April  14,  1896,  as  consideration  for  the  note 
of  $5,S00.  He  said,  "He  [Kuhn]  had  a  couple 
of  matters  with  me  that  be  took  up  that  day; 
deeds  of  tmst,  as  well  as  I  remembor,"— one 
for  $3,000,  the  other  for  12,600.  These  bad 
been  pledged  to  him  by  Kuhn  prior  to  this. 
He  gave  Knhn  these  two  papers,  and  Kuhn 
owed  blm  some  other  money,  and  paid  him 
the  caab  over  and  above  the  $0,noo.  Kuhn  was 
a  good  customer.  Tliey  had  traveled  together 
in  Europe.  He  was  cross-examined  on  his 
books,  and  stated  that  when  he  began  loan- 
ing to  Knhn  that  Kuhn  said  to  him,  "Now, 
if  I  allow  you  Interest  at  the  rate  of  3  per 
cent,  per  month,  will  yon  be  satisfied?"  and 
Tette  answered,  "Anything  yon  say  will  be 
satisfactory  to  me;  that  will  be  all  right;" 
and  they  continued  business  on  this  plan  some 
time.  Various  items  on  bis  book  were  called 
to  bto  attention  with  a  view  to  ascertain 
what  Interest  he  charged  Kuhn,  and  tended 
to  show,  in  connection  with  the  evidence  of 
Shortal,  the  bookkeeper,  and  Vette,  that 
Knbn  paid  usurious  interest  on  the  $3,500 
note  or  tbe  debt  for  which  it  was  given,  and 
the  notes  In  snit  placed  as  collateral. 

Addressing  ourselves  now  to  tbe  grounds 
for  reversal: 
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1.  There  Is  no  merit  In  th«  objection  made 
to  the  introduction  of  any  evidence,  because, 
as  counsel  alleged,  the  affidavit  to  the  peti- 
tion was  not  in  accordance  with  the  statute 
or  the  rules  of  pleading.  Tbe  affidavit  cover- 
ed every  statement  in  tbe  petition  and  the 
petition  stated  every  fact  which  tbe  statute 
requires  to  be  stated  in  an  affidavit  as  a  con- 
dition to  recovering  the  property  and  pre- 
venting defendant's  retention  of  the  proper- 
ty by  giving  bond.  Section  4463,  Rev.  St 
189&;  section  4468,  Id.  But,  independentiy 
of  the  affidavit,  the  petition  stated  a  good 
cause  of  action  in  replevin,  and  the  objection 
to  evidence  could  only  go  to  the  sufficiency 
of  the  petition,  and,  as  replevin  can  be  main- 
tained in  this  state  without  any  affidavit 
tbe  circuit  court  properly  disregarded  the  ob- 
jection. Bads  V.  Stephens,  63  Mo.  00.  As 
pithily  said  by  the  St  Louis  court  of  ap- 
peals in  Stave  C!o.  v.  Whitson,  84  Mo.  App. 
624:  "The  affidavit  is  a  mere  anzlliary  paper, 
designed  to  efTect  the  collateral  and  tempo- 
rary purpose  of  changing  the  possession  of 
the  property  during  the  pendency  of  tbe  ac- 
tion. If  there  is  a  good  petition  \n  an  action 
of  replevin,  there  is  a  cause  in  court  without 
such  an  affidavit;  and,  if  there  is  no  petition 
In  such  an  action,  there  is  clearly  no  case 
in  court  even  with  such  an  affidavit" 

2.  The  evidence  leaves  absolutely  no  doubt 
that  Kelm  was  the  owner  of  the  notes  on  the 
14th  of  April,  1886,  when  he  left  them  for 
safe-keeping  with  Kuhn,  and  he  Is  entitied  to 
them  now  unless  Kubn's  act  in  hypothecating 
them  to  Vette  has  given  the  latter  a  valid 
lien  thereon  to  satisfy  Kuhn's  note  of  that 
date  to  Vette.  The  bolder  of  a  negotiable 
note  indorsed  in  blank  by  the  payee  is  prima 
facie  the  owner  of  it,  and  he  is  presumed  to 
have  taken  it  in  good  faith,  for  value,  bef we 
maturity,  and  witbont  notice.  Horton  t. 
Bayne,  52  Mo.  531;  Johnson  v.  McMnrry,  72 
Mo.  278;  Fitzgerald  v.  Parker,  86  Mo.  13; 
Mayes  v.  Robinson,  03  Mo.  122,  5  8.  W.  611. 
But  when  it  is  shown  to  have  been  originally 
obtained  by  fraud,  it  devolves  upon  the  hold- 
er then  to  establish  that  be  came  to  its  pos- 
session for  value,  and  in  good  faith.  Henry 
V.  Sneed,  90  Mo.  407,  12  S.  W.  66S,  17  Am. 
St  Rep.  580;  HamUton  T.  Marks,  68  Mo. 
167;  Campbell  v.  HofT,  128  Mo.  317,  31  8.  W. 
603.  Defendant  Vette,  acting  upon  this  prin- 
ciple, offered  evidence  that  on  the  same  day 
Kuhn  received  it  as  a  temporary  depositary 
be  borrowed  $6,500  from  Vette,  and  gave 
him  the  notes  in  suit  as  collateral;  that  he 
did  not  know  plalntift,  and  had  no  knowl- 
edge of  any  Infirmity  in  Kuhn's  titie  to  the 
notes.  Thus  far,  according  to  tbe  well-set- 
tied  principles  of  mercantile  law,  his  titie 
would  seem  to  be  impregnable,  and  he  in- 
vokes the  doctrine  announced  by  this  court 
In  Lee  v.  Turner,  89  Mo.,  loc.  clt  484,  14  8. 
W.  500,  that:  "If  the  true  owner  of  a  ne> 
gotlable  note  overdue  or  of  a  nonnegotlable 
note  clothes  another  with  the  tisual  indicia  of 
ownership,  or  with  full  power  of  disposition. 
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add  third  persons  are  led  Into  dealing  with 
such  apparent  owner,  they  will  be  protected 
lo  their  dealings.  «  «  •  Their  rights  are 
derived  from  the  acts  of  the  real  owner, 
which  precludes  him  from  disputing  as 
against  them  the  existence  of  the  title  or 
power  which,  through  negligence  or  mistaken 
confidence,  he  caused  or  allowed  to  be  vested 
in  the  party  making  the  conveyance."  Mc- 
Neil V.  Bank,  46  N.  Y.  329,  7  Am.  Rep.  341; 
International  Bank  t.  German  Bank,  71  Mo. 
197,  36  Am.  Bep.  468.  But  while,  under  the 
evidence,  defendant  Vette  made  a  loan  to 
Knbn  for  $5,500,  and  took  this  note,  secured 
by  plaintiff's  notes  as  collaterals,  plaintiff  in- 
sists that,  as  Tette  exacted  and  received  ns- 
nrlons  Interest  on  said  loan,  he  thereby  void- 
ed his  only  claim  of  title  to  plaintiff's  notes, 
which  he  took  as  a  pledge  for  said  loan,  un- 
der the  statute  of  this  state  known  as  "sec- 
tion 8710,  Rev.  St  1809,"  enacted  in  1891 
(Laws  1891,  p.  170),  which  provides  that  "In 
actions  for  the  enforcement  of  Hens  upon 
personal  property  pledged  or  mortgaged  to 
secure  Indebtedness  or  to  maintain  or  secure 
possession  of  property  so  pledged  or  mortga- 
ged, or  in  any  other  case  when  the  validity 
of  such  Hen  is  drawn  in  question,  proof  upon 
the  trial  that  the  party  holding  or  claiming 
to  hold  any  such  Hen  has  received  or  exacted 
usurious  interest  for  such  indebtedness,  shall 
render  any  mortgage  or  pledge  of  personal 
property  or  any  lien  whatsoever  thereon  giv- 
en to  secure  such  indebtedness,  invalid  and 
illegal,"  and  was  not  a  bona  fide  bolder  there- 
of. On  the  trial  in  the  circuit  court  plaln- 
tUTs  right  to  assail  this  pledge  of  his  notes 
on  the  ground  of  usury  was  not  raised  when 
the  evidence  was  offered,  but  the  cause  was 
tried  on  the  issue  whether  defendant  exacted 
<»:  received  usury  from  Kuhn  on  the  indebt- 
edness for  which  he  took  plahitlfl's  notes  as 
a  pledge,  but  it  was  challenged  when  the  In- 
structions were  offered  on  the  ground  that 
no  one  but  Kuhn  could  make  that  defense. 
Conceding,  as  we  think  must  be  done,  that 
by  his  objections  to  the  conrt^s  instructions 
which  permitted  the  plaintiff  to  recovo:  of 
Vette  exacted  usury  of  Kuhn  in  the  debt  for 
which  he  took  plaintiff's  notes  as  a  pledge, 
and  by  his  exceptions  to  the  denial  of  bis 
own,  the  question  is  presented,  did  the  circuit 
court  err  in  80  doing?  Keeping  in  view  the 
relation  of  the  parties  to  this  suit,  It  will  be 
observed  that  when  plaintiff  closed  his  case 
he  had  established  his  ownership  of  and 
right  to  the  possession  of  the  notes,  and  the 
burden  bad  shifted  to  defendant  to  maintain 
his  right  to  the  possession.  How  did  he  do 
this?  He  offered  In  evidence  a  note  executed 
to  him  by  Kuhn,  and  a  pledge  of  plaintiff's 
notes  as  collateral  security  therefor,  and  evi- 
dence that  he  took  the  same  in  ignorance  of 
plaintUTs  ownership.  In  a  word,  he  assumed 
the  burden  of  showing  that  he  held  a  valid 
pledge  of  said  notes.  Plaintiff  denied  the  va- 
lidity of  that  transaction,  and  alleged  that 
the  pledge  was  "Invalid  and  illegal,"  because 


Vette,  who  was  endeavoring  to  maintain  pos- 
session of  the  pledge,  had  been  guilty  of  ex- 
acting nsury  In  the  debt  for  which  he  took 
it  Defendant  Vette  now  claims  plaintiff  had 
no  right  to  attack  said  pledge,  because  plain- 
tiff was  not  privy  to  the  iUegal  transactloa 
for  which  it  was  taken.  We  are  thus 
brought  to  a  consideration  of  the  effect  of  the 
statute  and  of  those  who  can  avail  them- 
selves of  It  That  the  act  of  1891  was  an 
advanced  step  in  this  state  in  the  direction  of 
preventing  usury  Is  apparent  at  a  glance. 
The  statute  is  at  once  remedial  and  penal. 
It  Is  an  established  canon  of  construction 
that  remedial  statutes  shall  be  liberally  con- 
strued; that  "It  la  the  duty  of  Judges  to  so 
construe  the  act  as  to  suppress  the  mischief 
and  advance  the  remedy."  Suth.  St  Const  | 
400.  It  is  Impossible  to  read  the  act  of  1891 
without  perceiving  that  the  legislature  in- 
tended to  make  a  distinction  between  the 
penalty  which  should  follow  the  taking  of  a 
note  Infected  with  usury  and  the  taking  of 
pledges  and  mortgages  to  secure  usurious  in- 
debtedness. In  the  one  case  the  usurious  in- 
terest paid  is  allowed  to  be  credited  upon  the 
principal  debt  and  when  suit  Is  brought  on 
such  note  all  unpaid  usurious  interest  is  for- 
feited, but.  when  the  enforcement  or  main- 
tenance of  the  pledge  given  to  secure  a 
usurious  debt  is  brought  in  question  the  stat- 
ute renders  it  "invalid"  and  "Illegal,"  if  taint- 
ed with  usury.  It  would  subserve  no  good 
purpose  to  try  to  reconcile  all  that  the  courts 
have  said  in  construing  the  various  statutes 
on  usury,  but  they  are  practically  harmoni- 
ous In  holding  that  when  the  statute  im- 
poses a  forfeiture  without  qualification,  a 
contract  violating  it  is  illegal  and  void;  and 
many  courts  hold  that  is  so  even  where  the 
rights  of  innocent  third  parties  are  involved. 
Now,  section  3710,  Bev.  St  1890,  Is  a  clear, 
unambiguous  statute,  and  It  makes  the  pledge 
or  mortgage  based  upon  usury  "Invalid  and 
illegal."  There  is  no  room  for  construction 
unless  the  courts  are  to  take  npon  them- 
selves the  prerogative  of  writing  exceptions 
into  the  statute  which  the  lawmakers  refused 
to  do.  It  Is  our  duty  to  declare  the  law,  not 
to  make  It  This  section  which  we  are  con- 
sidering makes  void  the  mortgage  or  pledge, 
as  said  by  Judge  Bronson  in  Dix  v.  Van 
Wyck,  2  Hill,  522,  "without  any  reference  to 
the  source  from  which  the  objection  comes, 
or  the  consequences  which  may  follow." 
The  question  here  is  one  of  title.  The  essen- 
tial muniment  in  defendant's  title  Is  the 
pledge  of  these  notes.  If  that  pledge  rests 
upon  usury,  the  statute  declares  it  illegal  and 
invalid,  or,  as  we  commonly  express  it  void. 
The  existence  of  a  valid  pledge  is  the  only 
obstacle  to  plaintiff's  recovery.  Vaiec  such 
a  statute,  who  shall  say  the  true  owner  may 
not  question  the  validity  and  legality  of  that 
pledge?  Certainly  tixere  is  no  such  exception 
in  the  statute.  Under  a  similar  statute  it  was 
held  in  Dix  v.  Van  Wyck,  supra,  that  a  Judg- 
ment creditor,  by  seUlng  the  properly  of  his 
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debtor  cm  execution,  may  place  hlmsdf  1b  a 
situation  to  contest  tbe  validity  of  any  prior 
lien  or  Incumbrance  affected  by  usury,  and, 
when  the  mortgage  and  a  sale  under  It  had 
been  Introduced  In  evidence  In  an  action  In 
replevin,  the  plaintiff  was  allowed  to  prove 
the  usury  In  the  mortgage  debt  and  recover; 
the  court  holding  that,  while  a  mere  stranger 
could  not  officiously  Intermeddle  In  the  mat- 
ter, a  creditor  could  not  be  regarded  as  a  mere 
Etrango:.  To  the  same  effect  Is  Jackson  v. 
Domlnlck,  14  Johns.  435.  In  German  Bank 
V.  De  Shon,  41  Ark.,  loc.  dt  340,  the  supreme 
court  of  Arkansas,  answering  the  argument 
that  the  law  extended  peculiar  protection  to 
famocent  purchasers  of  negotiable  Instm- 
meats,  said,  "But  thae  Is  one  exception  to 
this  rule,  and  that  Is,  when  a  statute  declares 
a  contract  void.  It  gathers  no  vitality  by  Its 
circulation  In  respect  to  the  parties  executing 
It,  but  It  and  the  instrument  evidencing  It  are 
void  In  the  hands  of  e\ary  holder;"  citing 
numerous  cases  In  the  courts  of  last  resort 
throughout  the  country,  among  others  the  su- 
preme court  of  the  United  States.  In  Hai^ 
rold  T.  Morgan,  66  Ga.  398,  the  supreme  court 
of  that  state  said,  "This  Is  a  question  of  ti- 
tle, not  of  accounting."  "The  Imperative 
mandate  of  the  law  makes  the  deed  void.  It 
is  void  from  beginning,  and  void  without  any- 
thing else  being  said  or  done."  Clafiln  ▼. 
Boorum,  122  N.  Y.  885,  25  N.  E.  360.  The 
distinction  runs  through  the  various  cases,  If 
the  statute  makes  the  contract  veld,  it  is  in- 
valid as  to  everybody  whose  rights  are  af- 
fected by  it;  and  this  statute  is  Just  as  Im- 
perative and  effectual  to  destroy  a  pledge 
founded  nixin  usury  as  if  the  word  "void" 
had  been  used.  Sprague  v.  Rooney,  104  Mo. 
339,  16  S.  W.  505;  Seldenbender  v.  Charles' 
Adm'rs,  4  Serg.  &  R.  151,  8  Am.  Dec.  682; 
Williams  V.  Wall,  60  Mo.  318.  We  shall  not 
be  the  first  to  hold  that  the  true  owner  whose 
pr(q>erty  is  sought  to  be  taken  from  him  by 
means  of  a  mortgage  or  pledge,  which  the 
statute  declares  to  be  "Illegal  and  Invalid,"  Is 
a  mere  stranger,  who  cannot  be  heard  to 
complain  or  inquire  Into  Its  legality.  We 
hold  that  the  plaintiff  Is  not  a  stranger,  and 
had  a  i)erfect  right  to  require  the  defendant 
to  sbow  a  valid  pledge  of  plaintiff's  property 
before  he  could  defeat  plaintiff's  right  to  re- 
cover the  same.  Defendant,  according  to  the 
verdict  of  the  Jury,  was  the  party  exacting 
the  usury,  and  cannot  hide  behind  the  plea 
of  innocent  purchaser  for  value,  without  no- 
tice. It  is  his  own  Illegal  act  upon  which 
the  law  stamps  its  condemnation,  and  it  is 
through  this  invalid  and  Illegal  Instrument 
he  must  make  good  his  right  to  retain  plaln- 
tUTs  notes,  which  he  obtained  from  the 
traadnlent  bailee,  Kuhn.  We  know  of  no 
principle  of  law  or  morals  which  denies  the 
owner  of  property  the  right  to  Inquire  and 
examine  into  the  validity  of  any  lien  which 
Is  sought  to  be  fastened  upon  his  estate  or 
property,  especially  when,  as  in  this  case,  It 
is  in  Invitum.    Nor  is  there  any  hardship  In 


requiring  the  defendant  In  this  case  to  com- 
ply with  the  statute  against  usury.  Had  he 
been  content  to  have  taken  the  interest  which 
the  laws  of  the  stete  permit,  hard  as  it  would 
have  been  on  plaintiff  to  have  lost  his  notes 
through  the  fraudulent  conduct  of  Kuhn,  the 
defendant  would  have  been  protected  in  his 
pledge;  but  he  cannot  complain  that  he  can- 
not enforce  a  pledge  which  the  statute  ran- 
dered  illegal  and  invalid  on  account  of  bis 
exacting  usury  in  the  debt  for  which  be  to(^ 
It  as  security. 

3.  The  objection  to  plaintiff's  first  instruc- 
tion is  without  merit  There  is  nothing  am- 
biguous about  it,  or  in  any  way  calculated  to 
mislead  the  Jury.  It  was  confined  through- 
out to  the  usury.  If  any,  received  on  the  in- 
debtedness of  $5,500  for  which  defendant 
claimed  the  notes  in  suit  as  a  pledge,  and 
the  second  instruction  is  equally  unobjection- 
able. 

4.  The  objection  to  the  deflnltion  of  usury 
In  the  third  instruction,  in  that  it  told  the 
Jury  that  It  consisted  in  the  receiving  or  de- 
manding Interest  greater  in  amount  than  8 
per  cent  per  annum  on  the  principal.  Is  no 
ground  for  reversal,  because  in  each  of  the 
two  other  tnstructlonB  they  were  required  to 
find  that  Vette  received  more  than  the  law- 
ful Interest  on  the  $5,600  transaction.  The 
mere  abstract  definition,  though  faulty,  did 
not  affect  the  issue  which  was  submitted  to 
them  In  the  two  instructions  which  covered 
the  facts  In  evidence.  For  the  reasons  al- 
ready given  in  the  second  paragraph  of  this 
opinion,  the  court  did  not  err  in  refusing 
defendant's  second  instruction,  which  de- 
clared plaintiff  could  not  claim  any  advantage 
of  usury  which  ''^tte  may  have  charged  or 
exacted  of  Kuhn  to  defeat  the  pledge  of  the 
notes.  For  the  defendant  the  court  gave 
the  following  instruction:  "The  court  in- 
structs the  Jury  that  if  they  find  from  the 
evidence  that  Charles  Kuhn,  on  the  14th  day 
of  April,  1896,  delivered  the  note  of  $7,000 
and  Interest  notes,  as  well  as  the  deed  of 
trust  shown  In  evidence,  to  the  defendant 
John  H.  Vette  as  collateral  security  for  a 
loan  of  $5,500,  and  that  in  return  therefor 
the  defendant  then  and  there  delivered  to 
said  Kuhn  two  other  notes  or  securities  In 
the  sum  of  $5,423,  and  at  the  same  time  gave 
credit  to  said  Kuhn  for  amounts  due  by 
said  Kuhn  to  said  Vette  in  excess  of  $73; 
and  if  the  Jury  further  find  from  the  evi- 
dence that  the  defendant  Vette  did  not  re- 
ceive from  said  Kuhn  any  payment  or  inter- 
est on  account  of  the  note  of  $5,500,  read  in 
evidence,  or  on  account  of  the  two  notes 
aforesaid  aggregating  $5,423,  or  either  of 
them,  in  excess  of  8  per  cent  per  annum  on 
said  notes,  or  that  said  Vette,  at  the  time 
said  notes  or  either  of  them  were  received, 
demanded  from  said  Kuhn,  and  that  said 
Kuhn  at  said  times  promised  to  pay  said 
Vette,  a  rate  of  Interest  or  payments  on  said 
notes  in  excess  cf  the  rate  of  8  pa-  cent  per 
annum,— then  plaintiff  cannot  recover  herein 
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on  the  ground  of  vsary,  alleged  In  bis  re- 
ply." Thte  instruction,  in  connection  with 
those  given  for  plaintiff,  fairly  presented  the 
law  of  the  case  to  the  Jury.  No  error  was 
committed  in  not  giving  those  asked  as  to 
the  receiving  of  usury  on  other  transactions. 
As  ata-eady  stated,  the  Jury  found  for  plain- 
tiff, and,  as  it  is  not  asserted  that  there  was' 
no  evidence  upon  which  the  Jury  could  have 
properly  so  found,  and  there  was  no  error 
in  the  instructions,  the  verdict  of  the  Jury 
must  stand. 
The  Judgment  is  affirmed.    All  concur. 


STATB  T.  WALKER. 

(Supreme  Court  of  MisBourl,  Division  No.  2. 
Feb.  4,  1902.) 

CniMINAL  I<AW  —  FORQERY  —  INFORMATION— 
INDUCBMBNT  —  SSFARATE:  COUNTS  —  LOSS  — 
PRESDMPTION  OF  CORRBCT  RBBTORATION— 
CBRTIFICATB  OF  CLERK  —  DEFINITION  OF 
0FFBNSB8— OVIDBNCB-VARIANCB^-CHARaE. 

1.  Where  an  information,  in  the  first  dause, 
alleges  that  at  the  time  and  place  specified  the 
defendant  "did  willfully,  unlawfully,  and  fe- 
loniously have  in  his  possession  a  certain  false, 
forged,  and  counterfeit  promissory  note,  pur- 
porting to  be  made  by,"  etc.,  then  sets  up  a  copy 
of  the  note,  and  follows  with  another  clause 
cbarginK  the  offense  of  selling  such  forged 
note,  the  first  clause  (not  containing  the  es- 
sentials of  Rev.  St.  1899,  §  2002,  that  defend- 
ant knew  the  note  was  forged,  and  that  he  in- 
tended to  defraud)  should  not  be  considered  a 
separate  count,  but  only  as  inducement  or  a 
preparatory  statement  to  the  real  cfaarg»  set 
out  in  the  next  clause.  , 

2.  Where  the  certificate  of  the  clerk  of  court 
states  that  the  information  on  which  defend- 
ant was  tried  was  not  "the  original  information 
filed  in  this  cause,  but  a  C(U>y,  as  permitted  to 
be  restored  by  the  couit,"  it  must  be  presum- 
ed that  the  restoration  was  correctly  made. 

S.  Under  Rev.  St.  1899,  S  2002,  defining  as 
forgery  in  the  second  degree  the  selling  or  of- 
fering to  sell  any  forged  instrument,  knowiug 
it  to  be  forged,  with  intent  to  "have  the  same 
altered  or  passed,"  where  an  information 
charging  the  sale  of  a  forged  note  contained 
the  word  "uttered,"  instead  of  "altered,"  and 
also  alleged  that  the  sale  was  "with  intent  to 
injure  and  defraud," — words  not  contained  in 
the  statute,— such  variance  from  the  language 
of  the  statute  did  not  change  the  meaning,  or 
render  the  information  iusuf9cient. 

4.  Au  information  charging  an  absolute  sale 
of  a  forged  note  is  not  supported  by  evidence 
showing  an  offer  to  sell,  and  that  the  bank  to 
which  the  offer  was  made,  without  paying  or 
offering  to  pay  anything,  kept  the  note,  and 
bad  defendant  arrested. 

Appeal  from  circuit  court,  Howell  county; 
W.  N.  Evans,  Judge. 

William  Walker  was  convicted  of  selling  a 
forged  note,  knowing  it  to  be  forged,  and 
with  intent  to  defraud,  and  appeals.  Re- 
versed. 

Jno.  F.  Black,  C.  L.  Coyner,  and  S.  A. 
Handy,  for  appellant  The  Attorney  General 
and  Jerry  M.  Jeffries,  for  the  State. 

SHERWOOD,  J.  Prosecution  of  defendant 
under  section  2008,  Rev.  St  1899;  the  in- 
formation. In  its  charging  part  being  the  fol- 


lowing:   "That  one  W.  M.  Walker,  on  tbe 

day  of  February,  A.  D.  1901,  at  the 

said  county  of  Howdl,  did  then  and  there 
willfully  and  unlawfully  and  felcnlously  have 
In  his  custody  and  possession  a  certain  false, 
forged,  and  counterfeit  and  promissory  note, 
purporting  to  be  made  by  Jaa.  M.  Gk>lns.  J. 
M.  Endecott  and  C.  Riley,  which  said  felse, 
forged,  and  counterfeit  promissory  note  Is 
as  follows;  that  Is  to  say:  175.00.  West 
Plains,  Mo.,  Feb.  the  12th,  1901.  Ninety  days 
after  date,  we  promise  to  pay  to  the  order 

of seventy-five  dollars,  payable  at  the 

Howell  (bounty  Bank,  in  West  Plains,  Mo.. 
with  Interest  from  date  at  the  rate  of  eight 
per  cent  per  annum,  payable  annually,  and 
if  the  interest  be  not  paid  annually,  or  when 
due,  to  be  added  to  and  become  a  part  of  the 
principal,  and  bear  the  same  rate  of  Interest 

When  due, ;  W0-.    P.  O.  address, . 

Jas.  M.  Oolns.  J.  M.  Endecott.  C.  Riley.* 
And  the  said  W.  M.  Walker  did  afterwards, 
to  wit  on  the  day  and  year  aforesaid,  at  tbe 
county  aforesaid,  unlawfully  and  feloniously, 
with  intent  to  Injure  and  defraud,  sell  and 
deliver  tbe  said  falsely  made,  forged,  and 
counterfeit  promissory  note  to  the  West 
Plains  Bank,  in  the  city  of  West  Plains. 
In  said  county,  with  Intent  to  have  tbe  same 
uttered  and  passed,— he,  tbe  said  W.  M. 
Walker,  then  and  tiiere  knowing  the  said 
promissory  note  to  be  falsely  made,  forged, 
and  counterfeited,— against  the  peace  and  dig- 
nity of  the  state." 

1.  It  was  at  first  thought  that  the  above 
paper  writing  constituted  two  counts,  and 
this  was  asserted  on  part  of  defendant;  bnt 
on  closer  examination  it  has  been  found  that 
what  was  thought  to  be  the  first  count  was 
sbnply  prefatory  matter,  or  matter  of  Induce- 
ment so  to  speak,  to  the  count  on  which  the 
prosecution  counts.  And  this  is  rendered 
more  apparent  when  we  consider  the  requi- 
sites of  an  information  based  on  section  2002. 
Such  information  would  have  to  allege  that 
the  falsely  made,  forged,  and  counterfeited 
promissory  note  was  in  tbe  possession  of  de- 
fendant—he knowing  the  same  to  be  falsely 
made,  etc.,— with  Intent  to  defraud.  But 
these  allegations  are  wholly  lacking,  and 
hence  we  conclude  that  the  prefatory  paper 
was  not  Intended  for  anything  more  than 
what  Its  face  would  appear  to  indicate 

2.  The  Information  aforesaid,  as  Is  certified 
by  the  clerk  of  the  Howell  circuit  court  Is 
not  Bs  be  states,  "the  original  Information 
filed  in  this  cause,  but  a  copy,  as  permitted 
to  be  restored  by  the  court"  Under  such  a 
certificate,  we  are  bound  to  presume  that 
tbe  trial  court  would  not  have  permitted  the 
restoration  to  be  made,  unless  correctly 
made,  since  that  was  the  duty  of  the  trial 
court— to  see  to  this  matter.  This  presump- 
tion places  this  restored  information  in  the 
same  situation  and  on  the  same  plane  as  If 
the  original  hiformatlon  had  not  become  a 
"dissolving  view."  The  information  now  be- 
fore us  is  evidently  attempted  to  be  bottomed 
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on  section  2002,  as  before  stated.  Tbat  sec- 
tion reads  as  foUo-ws:  "Every  person  wbo 
ghaU  sell,  exchange  or  detiver,  or  ofFer  to 
geU,  exchange  or  deliver,  or  receive  upon  a 
sale,  exchange  or  delivery  for  any  consid- 
eration, any  falsely  made,  altered,  forged,  or 
Munterfeited  note^  check,  bill,  draft  or  other 
Instrument,  the  falsely  making,  altering,  for- 
ging or  comiterfeiting  of  which  Is  by  the 
last  section  declared  to  be  an  offense,  know- 
ing the  same  to  be  falsely  made,  altered,  for- 
ged or  counterfeited,  with  intent  to  have  the 
same  altered  or  passed,  shall  be  adjndged 
guilty  of  forgery  in  the  second  degree."  But 
the  Information  does  not  follow  that  section 
very  closely.  It  will  be  noted  of  that  section 
that  near  its  dose  It  says,  "with  Intent  to 
have  the  same  altered  or  passed,"  while  the 
information  nses  the  words  "with  intent  to 
have  the  same  uttered  and  passed."  This 
word  "ottered"  is  not  to  be  found  In  that  sec- 
tion. Koe  does  the  foundation  section  in  this 
case  contain  the  words  "with  Intent  to  injure 
or  defraud."  Bat  these  six  words  just  quot- 
ed, as  they  do  not  affect  the  sense  of  the  in- 
formation, may  be  rejected  as  surplusage. 
State  T.  Meyers,  99  Ho.,  loc.  clt  114,  12  S. 
W.  616,  and  cases  cited;  State  v.  Taylor,  117 
Mo.,  loc.  dt  185,  22  8.  W.  1103.  Beginning 
with  the  statutes  of  1836,  p.  186,  {  9,  the 
words  of  the  section  in  question  were,  "with 
Intent  to  have  the  same  uttered  or  passed." 
But  when  the  revision  of  184f-  came,— the  Re- 
vised Statutes  of  that  year  (pages  869,  370, 
{  9),— the  word  "uttered"  was  altered  to  "al- 
tered," and  has  remained  thus,  "altered," 
ever  since  Gen.  St  p.  794,  S  9;  section  1387, 
Rev.  St  1879;  section  3634,  Rev.  St  1889; 
section  2002,  Rev.  St  1809.  In  State  v.  Hes- 
seltlne,  130  Mo.,  loc.  clt  474,  82  8.  W.  983, 
it  was  parenthetically  said  that  "the  word 
'altered'  is  evidently  a  clerical  mistake  for 
•uttered.' " 

3  The  information  charges  an  absolute 
sale  of  the  note  mentioned,  while  the  evi- 
dence shows  merely  an  offer  to  sell  the  note, 
accompanied  by  a  stoppage  in  transitu,  as  It 
werp,  by  reason  of  the  fact  that  the  officers 
of  the  bank  promptly  discovered  and  de- 
nounced the  note  as  a  forgery,  and  defendant 
as  the  forger,  and  thereupon  kept  the  note, 
without  paying  or  offering  to  pay  a  stiver 
therefor.  So  that  It  is  plain  to  be  seen  that 
tlie  evidence  offered  in  support  of  the  charge 
in  the  information  did  by  no  means  support 
it 

4.  But  more  than  that  the  trial  court  gave 
the  following  instruction:  "If  you  believe 
and  find  from  all  the  facts  and  circumstances 
In  evidence  that  this  defendant  at  any  time 
within  three  years  before  the  7th  day  of 
March,  1901,  in  Howell  county,  Missouri,  had 
the  note  introduced  In  evidence  in  his  pos- 
session, and  offered  the  same  for  sale  or 
discount  at  the  West  Plains  Bank,  and  that 
the  names  of  Jas.  M.  Goins,  J.  M.  Endecott, 
and  0.  Riley,  or  either  of  them,  was  forged 
to  SDCh  note,  and  that  defendant  knew  such 


fact,  then  you  should  find  the  defendant 
guilty  of  forgery  in  the  second  degree,  and 
assess  his  punishment  at  imprisonment  in 
the  penitentiary  not  less  than  five  nor  more 
than  ten  years."  This  Instruction,  while 
it  conforms  to  the  evidence  adduced,  by  no 
means  conforms  to  the  charge  contained  in 
the  information. 

For  these  reasons,  the  Judgment  is  revers- 
ed, and  the  cause  remanded.    All  concur. 


NORTHERN  R.  CO.  v.  BARHART  et  al. 

(Supreme  Court  of  Missouri,  Division  No.   1. 
March  12,  1902.) 

BIMINBNT    DOMAIN— COMPENSATION— PBaiSONS 
BNTITLBD-AFPHAL— PRBJUDIOIAL  ERROR. 

1.  Where  a  strip  of  land  was  taken  by  a 
railroad  company,  and  a  road  located  thereon 
and  partially  constructed  by  the  digging  of  a 
cut  the  whole  length  of  the  strip,  rendering 
passage  from  one  side  to  the  other  imprac- 
ticable, the  subsequent  taking  of  the  strip  by 
another  railroad  company,  and  construction  of 
a  road  thereon,  does  not  entitle  the  original 
owners  to  compensation  for  the  latter  appro- 
priation, no  new  servitude  being  imposed  on 
the  land;  but  the  present  owners  are  entitled 
to  the  valne  of  the  right  of  way  in  the  condition 
It  is  in  at  the  time  of  the  appropriation  by  the 
second  company. 

2.  Where,  in  condemnation  proceedings  by  a 
railroad  for  land  previously  appropriated  by 
another  railroad  company,  the  highest  value 
placed  on  the  three-acre  tract  taken  was  $50 
per  acre,  and  the  jury  awarded  $500  dam- 
ages, errors  in  admitting  evidence  as  to  the 
damage  to  the  surrounding  land  by  the  orig- 
inal appropriation,  and  instructions  based 
thereon,  wiu  be  deemed  prejudicial. 

Appeal  from  circuit  court,  Clinton  county. 

Condemnation  proceedings  by  the  North- 
ern Railroad  Company  against  Flora  Ear- 
hart  and  others.  From  the  Judgment  award- 
ing damages  for  the  land  taken,  the  peti- 
tioner appeals.    Reversed. 

J.  O.  Trimble  and  Lathrop,  Morrow,  Fox 
&  Moore,  for  appellant  E.  C.  Hall,  for  re- 
spondents. 

BRACE,  P.  J.  In  a  proceeding  Instituted 
by  appellant  as  plaintiff  in  the  Clinton  coun- 
ty circuit  court  for  the  condemnation  of  a 
strip  of  land  100  feet  wide  for  a  right  of 
way  on  and  across  the  N.  W.  %  of  the  S.  W. 
>4  of  section  15,  township  66,  range  83,  in 
said  county,  in  which  Flora  Earhart,  Albert 
Earhart  William  R.  Gulnn,  Lottie  Bledsoe, 
William  Bledsoe,  Cora  Ford,  Francis  Ford, 
Alvin  T.  Gulnn,  Lulu  Cunningham,  1.  M. 
Cunningham,  Jesse  Gulnn,  Theodosla  Gulnn, 
Mllo  Gulnn,  Mary  Gulnn,  Albert  Gulnn,  Wil- 
liam Elliott  and  the  Kansas  City  &  Atlantic 
Railroad  Company  were  defendants,  commis- 
sioners were  duly  appointed  to  assess  the 
damages  of  the  defendants,  who  in  due 
course  made  their  report,  assessing  the  dam- 
ages at  the  sum  of  $260,  and  thereupon  the 
appellant  deposited  said  sum  so  assessed 
with  the  clerk  of  said  court  Afterwards,  on 
the  22d  day  of  October,  1898,  the  said  d- 
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fendants  otber  thnii  the  said  Kansas  City 
&  Atlantic  Railroad  Company  flled  their  ex- 
ceptions to  the  commissioners'  report,  and 
on  the  27th  of  October,  1888,  the  Kansas  City 
&  Atlantic  Railroad  Company  flled  its  excep- 
tions to  said  report  Afterwards,  on  the 
11th  day  of  January,  1889,  the  Kansas  City 
&  Atlantic  Railroad  Company  withdrew  Its 
exceptions  to  the  report,  and  flled  an  inter- 
vening petition,  as  follows:  "In  the  Circuit 
Court  of  Clinton  County,  Missouri.  The 
Northern  Railroad  Company,  PlalntUT,  ys. 
Flora  Earhart  et  al.,  Defendants.  Now 
comes  the  Kansas  City  &  Atlantic  Railroad 
Company,  one  of  the  defendants  in  the  above- 
entitled  cause,  and  states  and  shows  to  the 
court:  That  it  Is  the  owner  of  the  land 
hereinafter,  and  in  plaintlfT's  petition,  and  In 
the  report  of  the  commissioners  described  in 

paragraph ,  which  land  is  sought  to  be 

acquired  and  appropriated  by  the  plaintiff 
for  use  as  of  a  right  of  way  for  its  railroad, 
and  for  which  damages  and  compensation 
were  awarded  by  the  report  of  said  commis- 
sioners. That  said  land  is  described  as  fol- 
lows, to-wit:  'All  of  a  tract  of  land  one  hun- 
dred (100)  feet  in  width,  being  flfty  (60)  feet 
in  width  on  each  side,  measured  at  right 
angles  to  a  line  described  as  follows:  Be- 
ginning at  a  point  on  the  east  line  of  the 
west  half  of  the  southwest  quarter  of  sec- 
tion fifteen  (15),  township  flfty-flve  (55)  north, 
range  thirty-three  (33)  west  twelve  hundred 
and  fifteen  (1,215)  feet  south  from  the  east 
and  west  center  line  of  said  section;  thence 
north  by  a  line  curved  to  the  right  of  twen- 
ty-two hundred  and  ninety-two  (2,292)  feet 
radius  a  distance  of  five  hundred  and  ninety- 
four  (594)  feet;  thence  north,  thirty-two  de- 
grees (32°),  twenty-six  minutes  (26*)  west 
as  the  needle  reads,  a  distance  of  seven  hun- 
dred and  ninety-six  (796)  feet  to  the  east  and 
west  center  line  of  said  section  to  a  point 
seven  hundred  and  seventy-six  (776)  feet  east 
from  the  west  line  of  said  section,— contain- 
ing three  and  two-tenths  (3.2)  acres.'  This 
defendant  further  shows  to  the  court  that 
heretofore,  and,  to  wit  on  or  about  the  leth 
day  of  December,  1890,  Mary  J.  Gulnn  and 
Etlian  A.  Gulnn,  being  then  the  owners  of 
and  in  possession  of  the  land  hereinbefore 
described,  did  by  their  certain  deed  dated 
the  16th  day  of  December,  1890,  and  filed 
for  record  in  the  ofiice  of  the  recorder  of 
deeds  in  and  for  Clinton  county,  Missouri, 
on  the  19th  day  of  December,  1890,  and  re- 
corded in  said  office  in  Booic  54,  at  page  191, 
convey  to  the  Chicago,  Kansas  City  &  Texas 
Railway  Company,  a  railroad  corporation 
duly  created,  organized,  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Missouri,  the  real  estate  hereInl)efore  de- 
scribed, reference  to  which  said  deed  and  to 
the  record  thereof  for  a  more  particular  de- 
scription of  the  premises  therein  and  thereby 
conveyed  is  hereby  made,  and  said  deed  is 
made  a  part  hereof.  And  this  defendant 
Kansas  City  &  Atlantic  Railroad  Company, 


farther  shows  to  the  court  that  said  Chi- 
cago, Kansas  City  &  Texas  Railway  Com- 
pany, by  its  certain  mortgage  and  deed  of 
trust  dated  the  5th  day  of  April,  1S89,  and 
filed  for  record  in  the  office  of  the  recorder 
of  deeds  in  and  for  Clinton  county,  Missouri, 
on  the  19th  day  of  April,  18S9,  and  recorded 
therein  In  Book  15,  page  77,  conveyed  to  the 
Central  Trust  Company  of  New  York  said 
premises  and  property  hereinbefore  and  in 
said  deed  from  Mary  J.  Oulnn  and  Btlum  A. 
Ouinn  deBcrll>ed,  in  order  to  secure  the  pay- 
ment of  its  certain  mortgage  bonds  in  said 
mortgage  deed  of  trust  described,  reference 
to  which  said  mortgage  deed  of  trust  is  here- 
by made,  and  the  same  is  made  a  part  here- 
of. This  defendant  further  stiows  that  there- 
after the  said  Central  Trust  Company  of 
New  York  instituted  a  certain  suit  of  fore- 
closure in  the  circuit  court  of  the  United 
States  within  and  for  the  Western  division 
of  the  Western  district  of  Missouri  at  Kansas 
City  to  foredose  the  said  mortgage  deed  of 
tmst;  that  such  proceedings  were  thereafter 
had  In  said  suit  that  on  the  10th  day  of  De- 
cember, 1892,  a  decree  of  foreclosure  and 
sale  were  made  and  entered  therein,  and  that 
thereafter,  and  pursuant  to  the  terms  and 
conditions  of  said  decree  of  foreclosure  and 
sale,  the  said  mortgaged  property  and  prem- 
ises therein  described.  Including  the  said 
property  hereinafter  described,  were  sold, 
and  at  said  sale  one  Samuel  Snow  became 
the  purchaser  thereat.  This  defendant  Kan- 
sas City  &  Atlantic  Railroad  Company  fur- 
ther shows  to  the  court  that  said  Samuel 
Snow,  by  his  certain  deed  of  conveyance 
dated  the  4th  day  of  June,  1893,  and  flled  for 
record  in  the  office  of  the  records  of  deeds 
in  and  for  Clinton  county.  Missouri,  on  the 
8th  day  of  July,  1893,  in  Book  60,  page  220, 
conveyed  to  this  defendant  Kansas  City  & 
Atlantic  Railroad  Company,  the  property  pur- 
chased by  him  at  said  sale,  including  the 
said  property  hereinbefore  described;  that 
the  railroad  of  plaintiff  is  located  over  and 
across  the  said  tract  of  land  hereinbefore  de- 
scribed, and  now  owned  by  this  defendant, 
Kansas  City  &  Atlantic  Railroad  Company. 
This  defendant  further  shows  that  the  plain- 
tiff has  paid  to  the  clerk  of  this  court  to  wit, 
the  sum  of  two  hundred  and  flfty  and  oo/,,, 
dollars,  the  amount  awarded  as  damages  and 
compensation  by  the  commlBsioners  hereto- 
fore appointed  herein  to  award  and  assess 
the  damages  and  Just  compensation  to  be 
paid  to  the  owner  of  said  tra^t  of  land  by 
reason  of  the  acqaisltion  and  appropriation 
of  said  tract  of  land  to  the  uses  and  pur- 
poses of  the  plaintiff.  Wherefore  this  de- 
fendant Kansas  City  &  Atlantic  Railroad 
Company  prays  tliat  the  said  sum  of  money 
so  deposited  by  the  plaintiff  and  petitioner, 
the  Northern  Railroad  Company,  be  ordered 
and  adjudged  to  belong  to  defendant  Kan- 
sas City  &  Atlantic  Railroad  Company,  and 
that  the  clerk  of  this  court  be  ordered  and 
directed  to  pay  over  said  sum  of  two  bun- 
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died  and  fifty  and  ao/ioo  dollars  to  this  de- 
fendant." To  tbis  petition  no  answer  was 
filed,  and  tbe  same  remains  pending  In  said 
court  Afterwai-ds,  on  the  14th  of  Septem- 
ber, 1899,  a  trial  before  a  jury  was  bad 
"upon  the  exceptions  of  the  defendant  as  to 
the  award  of  the  commissioners  for  dam- 
ages," as  the  record  redteB,-  in  which  a  ver- 
dict was  rendered  assessing  the  damages  at 
|50(X  Thereupon  the  circuit  court,  after  en- 
tering the  usual  decree  vesting  title,  etc., 
rendered  judgment  as  follows:  "It  is  far- 
ther ordered,  adjudged,  and  decreed  by  the 
court  that  the  defendants  horein  recover  of 
and  from  the  plaintiff  the  sum  of  two  hun- 
dred and  flf ^  dollars,  that  being  the  differ- 
ence In  the  amounts  of  the  award  of  the 
commissioners,  which  said  commissioners' 
award  has  been  paid  herein;  and  It  is  fur- 
ther ordered  and  adjudged  that  the  plaintiff 
pay  all  the  costs  of  this  proceeding."  From 
this  judgment  the  plaintiff  appeals. 

The  leading  instructions  upon  which  the  Is- 
sue was  submitted  to  the  jury  are  as  follows: 
"The  court  Instructs  the  jury  that  this  is  a 
proceeding  on  the  part  of  the  plaintiff,  the 
railroad  company,  to  condemn  certain  lands 
described  In  the  petition  for  the  use  of  the 
said  railroad  company  for  a  right  of  way,  and 
in  which  the  damages  which  may  be  sustain- 
ed by  the  defendants  Flora  Earhort,  Albert 
Sarbart,  William  R.  Qulnn,  Lottie  Bledsoe, 
William  Bledsoe,  Cora  Ford,  Francis  Ford, 
Alrln  T.  Uuinn,  Lulu  Cunningham,  J.  M. 
Cunningham,  Jesse  Oulnn,  Theodosia  Oulnn, 
Mllo  Uuinn,  Mary  Oulnn,  and  Albert  Gulnn 
In  consequence  of  the  establishment,  erection, 
and  maintenance  of  such  railroad  are  to  be 
ascertained  and  assessed  by  the  Jury.  You 
are  therefore  Instructed  that  in  estimating 
such  damages  you  may  take  into  considera- 
tion the  value  of  the  land  taken  at  the  time 
it  was  so  taken,  the  size  of  the  cuts  and  fills 
on  such  railroad,  the  size  and  shape  into 
which  the  remaining  tracts  of  said  lands  are 
left  by  reason  of  the  taking  of  the  land  for 
the  right  of  way,  the  inconvenience  in  the  use 
of  the  remaining  lands  in  going  from  one 
tract  to  anotbOT,  and  the  depreciation  In  val- 
ue, if  any,  of  the  remaining  parts  of  such 
lands  so  traversed  by  such  railroad,  and  all 
other  facts  and  circumstances  in  evidence, 
estimating  the  damages  to  the  farm  as  a 
whole,  and  assess  such  an  amount  as  will 
folly  compensate  the  said  defendants  for  all 
damages  occasioned  by  the  establishment, 
erection,  and  maintenance  of  such  raUroed 
over  and  through  the  said  lands."  "(3)  The 
court  Instructs  the  Jury  that  if  they  find  from 
the  evld^ice  that  a  roadbed  or  cut  was  con- 
structed through  the  land  in  controversy  about 
the  year  1890,  and  that  the  same  was  aban- 
doned by  the  company  which  constructed  said 
roadbed  or  cut,  and  that  the  plaintiff  has  ap- 
propriated said  roadbed,  yet  the  plaintiff  will 


not  be  held  liable  for  any  damage  done  by 
said  roadbed  or  cut,  exc^t  in  so  far  as  the 
plaintiff  has  added  to  the  same,  and  Increased 
the  obstruction,  if  any,  caused  thereby."  The 
first  was  given  at  the  request  of  the  defend- 
ants therein  named,  and  the  second  at  the  re- 
quest of  the  plaintiff.  It  will  thus  be  seen 
that,  although  the  exceptions  of  tlie  Kansas 
City  &  Atlantic  Railroad  Company  to  the 
commissioners'  report  had  been  withdrawn, 
and  the  only  issue  submitted  to  the  Jury  was 
the  amount  of  the  damages  of  the  defendants 
other  than  said  railroad  company,  the  judg- 
ment against  the  plaintiff  was  In  favor  of  all 
the  defendants.  We  do  not  see  any  ground 
up<Mi  which  the  judgment  can  be  sustained. 
The  undisputed  facts  are  that  prior  to  the 
institution  of  this  proceeding  a  railroad  had 
been  located  and  partially  constructed  on  the 
strip  of  ground  In  question,  the  roadbed  thve* 
for  having  been  prepared  by  maUng  a  cut 
from  8  feet  to  10  feet  deep  extending  the  whole 
length  at  the  strip  through  the  tract,  render- 
ing the  right  of  way  practically  impassable 
from  one  to  the  other  side  thereof.  The  ef- 
fect of  the  taking  of  this  strip  of  land  for 
the  purposes  of  plalnttfTs  railroad  is  not  to 
Impose  thereon  any  new  servitude,  but  to 
subject  it  to  the  use  for  which  It  had  already 
been  by  its  owners  expiropiiated  from  the 
tract  of  which  it  originally  formed  a  part 
The  effect  of  such  expropriation  was  to  make 
the  strip  an  entity  separate  and  distinct  from 
the  tract  from  which  it  had  been  taken.  The 
owner  of  the  strip,  whoever  he  may  be,  Is 
entitled  to  damages  from  the  plaintiff  for  the 
taking  thereof;  and,  as  the  whole  of  it  is 
taken,  there  is  no  remaining  land  the  value 
of  which  could  be  affected  by  the  taking, 
and  the  measure  of  the  owners'  damage  tor 
the  taking  is  the  value  of  the  whole  strip  in 
the  condition  it  was  at  the  time  of  its  appro- 
priation by  the  idaintiff.  The  owner  of  the 
tract  from  which  it  was  originally  taken  has 
not,  by  reason  of  such  ownership,  any  claim 
to  damages.  Whatever  claim  be  may  have 
had  in  the  first  place  on  that  score  was  pre- 
sumably settled  Mrhen  the  strip  was  originally 
dedicated  to  the  use  to  which  it  is  being  sub- 
jected by  this  proceeding.  Hence  the  court 
committed  error  In  admitting  as  evidence 
over  the  plaintiff's  objections  the  estimates 
of  witnesses  of  the  damages  to  the  tract  or 
farm  as  a  whole  by  the  taking  of  this  atrip, 
and  in  giving  the  first  instruction  set  out, 
predicated  on  such  evidence.  As  the  highest 
value  placed  by  any  of  the  witnesses  upon  the 
land  taken  was  $50  per  acre,  the  quantity 
taken  only  about  three  acres,  and  the  dam- 
age assessed  by  the  Jury  at  $500,  there  can  be 
no  doubt  but  that  tbese  errors  were  preju- 
dicial to  the  idalntiff,  and  for  them  the  judg- 
ment of  the  circuit  court  will  be  reversed, 
and  the  cause  remanded.  All  concur,  except 
VALLIANT,  J.,  absent 
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CARTER  et  al.  t.  DII.I.ET  et  al. 

(Saprem«  Oourt  of  Missouri,   Division  No.   1. 

March  12.  1902.) 

DEEDS— UNDUB    INFLUENCE— PLEADING- 
AMENDMENTS— APPEAL.. 

1.  Failure  to  file  10  copies  of  the  abstract 
Trith  the  clerk  of  the  supreme  court  80  days  be- 
fore the  cause  was  set  for  hearing,  as  requir- 
ed by  rule  11  (31  S.  W.  v.),  was  not  ground  for 
dismissing  an  appeal,  where  respondents  were 
furnished  with  a  complete  copy  of  the  abstract 
more  than  30  days  before,  together  with  ap- 
pellant's brief,  and  replied  in  due  course  with- 
out makiug  complaint. 

2.  In  an  action  to  set  aside  deeds  given  by  a 
father  to  three  of  his  sons,  to  the  exclusion  of 
his  daughters,  evidence  examined,  and  held  not 
to  show  that  they  were  procured  by  undue  in- 
fluence. 

3.  Rev.  St.  1809,  t  057,  aathwixes  amend- 
ments to  pleadings  before  final  judgment  only 
in  case  the  amendment  will  "not  change  sub- 
stantially the  claim  or  defense."  Held  that,  iu 
an  action  to  set  aside  deeds  for  undue  in- 
fluence and  mental  incapacity,  the  petition 
could  not  be  amended  to  set  up  want  of  de- 
Uvery. 

Appeal  from  circuit  court,  Daviess  county; 
B.  J.  Broaddua,  Judge. 

Suit  by  America  Carter  and  others  against 
John  A.  Dilley  and  others.  Judgment  toe 
defendants,  and  plaintiffs  appeal.    Affirmed. 

Hamilton  &  Dudley  and  Eads  &  Plckell, 
for  appellants.  Tboe.  A.  Gaines,  Hicklln, 
Leopard  &  Hicklln,  and  Harry  K.  Allen,  for 
respondents. 

BRACE,  P.  3.  This  to  a  snit  In  equity  to 
set  aside  two  deeds  dated  June  9,  1896, 
which  the  petition  alleges  were  made  and 
signed  by  Henry  Dilley,  deceased,  and  placed 
on  record  in  the  office  of  the  recorder  of 
deeds  of  Davtess  county;  one  conveying  the 
S.  W.  %  of  section  21,  township  61,  range 
29,  In  said  county,  containing  160  acres,  to 
his  sons  .Tohn  A.  DUIey  and  Willis  B.  DlUey; 
the  other  conveying  the  B.  ^  of  tbe  S.  W.  ^, 
and  the  N.  W.  ^  of  the  S.  W.  ^  of  section 
20,  township  61,  range  29,  in  said  county, 
containing  120  acres,  to  his  son  Charles  R. 
Dlliey,— on  the  grounds  tb9.t  the  said  Henry 
Dilley  at  said  date  was  of  unsound  mind,  and 
incapable  of  making  an  Intelligent  dlsposlticm 
of  bis  property;  that  said  deeds  were  without 
consideration;  and  that  said  Henry  F.  Dil- 
ley was  xmduly  Influenced  and  procured  by 
said  parties  to  make  and  sign  said  deeds  for 
the  purpose  of  preventing  plaintiffs  from  in- 
heriting any  part  of  their  father's  said  real 
estate.  The  said  Henry  Dilley  died  on  the 
9th  day  of  July,  1896,  leaving,  him  surviving, 
a  widow  and  eleven  children,— five  sons  and 
six  daughters.  The  plaintiffs  are  three  mar- 
ried daughters  of  said  deceased,  and  the  de- 
fendants are  the  five  sons,  the  other  three 
daughters,  and  the  widow  of  said  deceased. 
The  trial  court  found  the  issues  for  the  de- 
fendants, and  from  the  Judgment  tbereon  in 
their  favor  the  plaintiffs  appeal. 

1.  This  case  was  brought  here  on  a  copy 
of  tbe  judgment,  in  lieu  of  a  complete  al> 


stract,  and  was  set  for  hearing  on  tbe  9th 
of  January,  1902.  On  the  7th  of  Decem- 
ber, 1901,  a  copy  of  the  complete  abstract, 
together  with  appellants'  teief,  was  delivered 
to  the  respondents,  and  mi  the  27tfa  of  De- 
cember, 1901,  10  copies  thereof  were  filed 
with  the  dei^  of  this  court  On  the  3d  of 
January,  1902,  the  respondents  delivered  to 
tbe  appellants  their  reply  brief,  based  on 
such  abstract,  and  filed  the  same  aa  the  8th 
of  January,  1902,  end  on  the  9th  of  Janu- 
ary, 1902,  filed  their  motion  to  dismiss  tbe 
appeal  for  failure  to  comply  with  that  part 
of  rule  11  (31  8.  W.  v.)  which  requires  10 
copies  of  the  abstract  to  be  filed  with  the 
derk  30  days  before  tbe  cause  is  set  for 
hearing.  On  that  day  the  cause  was,  without 
argument,  submitted  on  briefs,  and  this  mo- 
tion is  now  to  be  disposed  of.  It  will  be 
overruled.  Bo  much  of  the  rule  as  was  In- 
tended for  the  respondents'  benefit  was  com- 
plied with.  They  received  a  complete  copy 
of  the  abstract  more  than  30  days  before  the 
day  on  which  the  case  was  set  for  hearing. 
That  the  10  copies  were  not  filed  with  the 
clerk  "in  like  time"  worked  no  Injury,  or 
even  Inconvenience,  to  them.  By  replying 
in  due  course  under  the  rule,  and  not  making 
any  complaint  until  the  day  the  case  was 
set  for  hearing,  they  must  be  held  to  have 
waived  this  mere  technical  failure,  that  in 
no  way  Injuriously  affected  their  Interests. 

2.  The  evidence  tended  to  prove  that  when 
Henry  Dilley  died,  on  the  9th  day  of  July, 
1896,  he  was  about  69  years  of  age,  and  -was 
then  residing  on  the  160-acre  tract  In  ques- 
tion, which  was  his  homestead,  and  which 
was  Incumbered  by  a  mortgage  for  about 
$1,000.  His  family  residing  with  him  con- 
sisted of  his  wife,  Minerva,  his  two  sons, 
John  A.  and  Willis  B.,  and  his  two  daugh- 
ters, Dora  and  Llssia.  He  was  a  farmer, 
had  some  time  been  a  soldier  and  school 
teacher,  and  seems  to  have  been  a  man  of 
affairs  In  his  neighborhood,  and  to  have  been 
a  man  of  good  mind  and  strong  will.  He 
was  not  only  the  head  of  the  family,  but  Its 
dominant  spirit.  He  seems  to  have  had  one 
notion  somewhat  antique  and  peculiar,  and 
that  was  that  the  proper  disposition  for  a 
father  to  make  of  his  lands  was  to  give  them 
to  his  sons,  as  his  own  father  seems  to  have 
done;  saying  that  he  intended  to  do  so,  and. 
if  all  fathers  would  do  likevdse,  all  the  girls 
would  have  homes.  He  lived  up  to  this  idea. 
During  his  lifetime  four  of  his  daughters, 
America,  Laura  B.,  Mary,  and  Sarah,  mar- 
ried and  left  home,  and  to  neither  of  them 
did  he  give  any  land.  Three  of  his  sons, 
Bnmey,  Harvey,  and  Charles  R.,  also  mar- 
ried and  left  home,  and  thereup<m  to  each  of 
them  he  gave  a  tract  of  land.  To  Barney,  by 
deed,  he  conveyed  a  45-acre  tract  To  Har- 
vey he  deeded  an  80-acre  tract  Prior  to  his 
last  Illness  he  had  made  no  conveyance  to 
Charles  R.  of  the  120-acre  tract  in  question, 
the  title  to  which  was  threatened,  and  after- 
wards litigated  (Blankenship  t.  Dilley,  162 
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Mo.  338,  62  S.  W.  990),  and  which  was  In- 
cmnbered  to  the  amoont  of  9^00.  Bat 
Charles  had  goae  Into  possesBlon  of  the 
same,  was  living  upon  It,  and  paid  the  In- 
terest on  the  mortgage  debt  About  the  year 
18S5  Henry  Dilley  lost  his  eyesight  bnt 
thereafter  continued  managing  his  business 
as  bef<Hre,  with  the  assistance  of  his  three 
younger  B<ms,  John  A.,  Charles  R.,  and  Wil- 
lis B..  then  aged,  respectively,  about  18,  16, 
and  14  years.  This  continued  until  Charles 
R.  married  and  moved  onto  the  120-acre 
tract;  and  thereafter  he  continued  the  man- 
agement of  his  business  as  before,  with  the 
assistance  of  the  other  two  sons,  John  A. 
and  WUUs  B.,  untU  his  last  Illness,  with 
which  be  was  talten  down  about  the  last  of 
May  or  first  of  June,  1896.  His  disease  was 
an  affection  of  the  kidneys,  producing  a 
dropsical  condition  of  the  system,  accom- 
panied by  a  very  sore  month.  About  a  year 
before  he  had  a  similar  attack,  which  was 
slight,  however,  and  from  which  he  recover- 
ed ten^>orarlly,  and  thereafter  his  disease 
threatened  no  serious  consequences  nntil  the 
last  of  May  or  first  of  Jnne.  Prior  to  the 
6th  of  Jnne  his  disease  does  not  seem  to 
have  affected  his  mind  In  any  manner.  On 
that  day  and  afterwards  he  would  at  times 
become  "flighty,"  and  talk  at  random  of 
Imaginary  things,  but  when  aroused  from 
bis  semicomatose  state  by  anything  that  at- 
tracted his  attention,  readily  recognized  his 
sitnatloD,  his  family,  and  his  friends,  and 
talked  rationally  and  Intelligently.  This 
condition  continued  until  the  9th  of  June, 
by  which  time  all  of  his  children  had  gath- 
ered in  the  old  home,  where  he  was  also 
being  visited  by  many  of  his  neighbors  and 
friends,  and  when  be  became  Impressed  with 
the  idea  that  his  sickness  would  probably 
terminate  fatally,  and  expressed  a  desire  to 
"fix  up  his  business,"  and  said  he  wanted  to 
make  some  deeds;  that  he  did  not  want  to 
make  a  will,— "they  wore  too  easily  Iwoken." 
In  pursuance  of  his  request  a  notary  was 
sent  for,  who  came  on  the  evening  of  that 
day.  after  dark,  with  Uank  deeds,  found 
the  old  man  quite  feeble,  surrounded  by  his 
family  and  some  neighbors,  and  was  inform- 
ed of  his  wishes,  bnt  in  view  of  the  attend- 
ant confusion  and  his  then  weak  and  suf- 
fering ccmdltion,  postponed  preparing  the 
deeds  until  next  morning.  The  notary  stay- 
ed all  night,  and  the  next  morning  received 
a  description  of  the  lands  from  the  old  man, 
with  directions  as  to  the  disposition  he  want- 
ed made  of  them,  verified  the  numbers  by  hts 
tax  receipts,  prepared  the  deeds  in  question 
in  accordance  with  those  directions,  and  read 
them  over  to  him,  and  he  then  signed  and 
acknowledged  them;  his  wife  Joining  with 
him  In  the  deed  to  Charles  B.  of  the  120-acre 
tract,  bat  at  his  request  not  joining  in  the 
deed  to  John  A.  and  Willis  B.  of  the  home- 
stead. There  is  no  substantial  evidence  tend- 
ing to  prove  that  he  was  induced  to  make 
and  aigo  these  deeds,  or  either  of  them,  by 


the  undue  Influence  of  tiie  said  John  A.  and 
Willis  B.  Dilley,  or  either  of  them,  as  char- 
ged in  the  petition:  and  the  evidence,  as  a 
whole,  tends  to  show  that  the  deeds  were  In 
accordance  with  his  settled  Intentions  as  to 
the  disposition  of  these  lands.  The  only  se- 
rious question  in  the  case  was  as  to  tils  men- 
tal condition  at  the  time  he  signed  and  ac- 
knowledged them.  On  this  issue  a  score  of 
witnesses  were  examined,  whose  evidence, 
as  spread  upon  the  record  before  us,  presents 
such  a  mass  of  incongruous,  inconsistent 
and  conflicting  statements  as  to  preclude  a 
satisfactory  summary  thereof  within  reason- 
able space.  Except  one  deposition,  the  evi- 
dence was  all  oral.  Its  weight  depended 
largely  on  the  character,  experience,  fairness, 
and  intelligence  of  the  witnesses.  It  was  pa- 
tiently heard  by  an  experienced  and  Judi- 
cious chancellor.  He  was  in  a  much  more 
favorable  position  to  wisely  determine  its 
preponderance  than  we  are.  After  a  careful 
reading  and  consideration  of  this  evidence, 
we  cannot  say  that  he  did  not  determine 
that  preponderance  correctly.  Hence,  de- 
ferring to  his  opinion  under  such  circumstan- 
ces, as  we  are  accustomed  to  do,  we  think 
his  judgment  on  this  issue  ought  also  to  be 
sustained. 

3.  After  ail  the  evidence  in  chief  on  each 
side  Iiad  been  given,  the  notary  was  recalled 
by  the  plaintifFs,  and  testified  that  after  the 
deeds  were  signed  and  acknowledged,  be 
took  them  home  and  afQxed  his  seal,  where 
they  remal'ned'Cbe  supposing  that  some  of  the 
family  would  call  for  them)  until  after  the 
death  of  Henry  Dilley,  when  he  delivered 
them  to  his  son  Barney  Dilley.  On  the  ob- 
jection of  the  defendants,  this  evidence  was 
stricken  out.  Thereupon  plaintiffs  asked 
leave  to  amend  their  petition  by  inserting 
the  allegation  that  "there  was  no  delivery 
of  the  deeds  in  question  during  the  lifetime 
of  the  grantor,"  so  that  the  same  would  con- 
form to  the  testimmiy  given  in  this  case,  to 
which  the  defendants  objected,  the  court 
sustained  the  objection,  and  the  plaintiffs  ex- 
cepted, and  assign  this  action  of  the  court 
as  error.  Amendments  of  pleadings  before 
final  judgment  are  permitted  only  in  case 
the  amendment  does  "not  change  substan- 
tially the  claim  or  defense."  Rev.  St  1899, 
i  657.  A  deed,  in  contemplation  of  law,  is 
not  made  (1.  e.,  execute)  until  it  is  signed 
and  delivered.  The  delivery  is  just  as  es- 
sNitial  to  the  execution  of  a  deed  as  the  sign- 
ing. The  plaintiffs'  cause  of  action  was 
based,  and  up  to  this  point  had  been  tried, 
upon  the  theory  that  these  deeds  had  been 
executed  by  Henry  Dilley,  and  the  ground 
upon  which  the  aid  of  a  court  of  equity  was 
Invoked  to  set  them  aside  was  that  he  was 
of  onsonnd  mind  when  he  executed  them, 
and  their  execution  was  procured  by  xmdue 
Infiuence.  Now,  by  this  evidence  and  amend- 
ment it  was  sought  to  change  the  claim 
stated  in  the  petition  upon  which  they  were 
asked  to  be  set  aside,  by  introducing  another 
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claim  wh(dl7  Inconsistent  therewith  (1  e., 
that  ttiey  were  not  delivered),— a  change  In 
plaintiffs'  claim,  making  necessary,  also,  a 
change  In  the  defense  thereto.  This  was  not 
permissible,  under  the  statute,  and  the  court 
committed  no  aror  In  refusing  to  allow  It. 

It  follows  from  what  has  been  said  that 
the  judgment  of  the  circuit  court  ought  to 
be  affirmed,  and  It  Is  accordingly  so  ordered. 
All  concur,  except  VALLIANT,  J.,  absent 


DAVIS  et  al.  t.  HOFFMAN. 

(Supreme  C!ourt  of  Missouri,  Diylsion  No.   L 

Feb.  19,  1902.) 

TRU8TBB— LIABILITY— PURCHASE  OP  LAND- 
SECRET  PROFITS. 
O.  and  J.,  partners,  baying  a  contract  to 
sell  land  for  D.,  they  to  have  as  commissions 
one-half  of  anything  realized  orer  a  certaiu 
amount,  agreed  to  sell  the  land  to  H.  for  $72,- 
000.  H.  formed  a  syndicate,  composed  of  him- 
self, J.,  M.,  and  plaintiffs,  to  buy  it;  H.,  J., 
and  M.  agreeing  to  share  therein  on  the  basis 
of  a  price  of  $<  2,000;  the  price,  however,  be- 
ing represented  to  plaintiffs  as  $98>000.,  The 
agreement  between  C.  and  J,  and  D.  in  the 
meantime  was  rescinded,  and  D,  agreed  with 
3.  to  sell  for  S(!1,000.  Deed  was  made  to  U., 
who  was  made  trustee  for  the  others.  The 
difference  between  the  $61,000  and  972,000  H. 
either  paid  to  C,  or  secured  to  him  by  mort- 
gage on  the  property,  with  knowledge  of  the 
facts.  Held,  that  all  right  of  C.  and  J.  to 
share  in  the  profits  of  sale  for  D.  having  been 
lost  when  their  contract  with  him  was  rescind- 
ed, and  J.  entered  into  the  agreement  to  form 
the    syndicate,    H.    was    liable    as   trustee   to 

elaintiffs  for  all   sums   paid   by  them   on  the 
asis  of  a  price  greater  than  $61,000,  though 
the  secret  profit  had  been  divided  with  others. 

Appeal  from  St  Louis  circuit  court;  Ho- 
ratio D.  Wood,  Judge. 

Suit  by  George  W.  Davis  and  others 
against  Samuel  H.  Hoffman.  Defendant's 
motion  for  a  new  trial  was  denied,  and 
plaintiffs'  motion  sustained.  Defendant  ap- 
peals.   Reversed. 

This  Is  a  bill  In  equity  by  George  W.  Da- 
vis, Hubert  F.  Taussig,  John  Low,  and  Al- 
fred M.  Baker  for  an  accounting  and  recov- 
ery of  profits  alleged  to  have  been  made  by 
-defendant  In  a  real  estate  transaction  In 
East  St  Louis,  III.  The  circuit  court  render- 
ed Judgment  for  the  plaintiffs  for  $16,211. 
Both  parties  excepted  and  each  filed  a  mo- 
tion for  new  trial;  the  plaintiffs  claiming 
that  the  Judgm^it  should  have  been  In  thetar 
favor  for  $15,897.65,  with  Interest  from  No- 
vember 20,  1892;  and  the  defendant  claim- 
ing in  his  brief,  but  not  in  his  motion  for 
new  trial,  inter  alia,  that  the  Judgment 
«boold  have  been  against  him  for  only  $3,- 
500,  with  interest  The  circuit  court  over- 
ruled the  plaintiffs'  motion  for  a  new  trial, 
and  sustained  the  defendant's  motion  for 
a  new  trial,  assigning  as  ground  for  so 
-doing  "that  the  Judgment  is  against  the 
law.  In  including  as  damages  against  the 
-defendant  profits  made  by  other  associates, 
whereas  it  should  have  been  for  the  prof- 
It  made  by  himself  only,  to  wit,  the  sum 


of  thirty-five  hundred  dollars,  with  Inter- 
est" This  point  is  not  made  in  the  defend- 
ant's motion  for  a  new  trial,  but  that  mo- 
tion was  based  upon  alleged  errors  In  the 
admission  and  exclusion  of  evidence;  that 
the  judgment  was  against  the  evidence,  the 
law,  and  the  weight  of  the  evidence;  and 
that  the  Judgment  should  have  been  for  the 
defendant  Instead  of  for  the  plaintiffs.  The 
plaintiffs  appealed  from  the  order  granting 
the  new  trial. 

The  case  made  below  was  this:  On  April 
15,  1892,  George  Denison  and  J.  S.  Dobyns 
purchased  from  Lucie  Beekln  a  tract  of  land 
just  outside  of  Bast  8t  Louis,  called  "Bea- 
con Heights,"  for  $57,600,  of  which  $10,000 
was  paid  by  them  in  cash,  and  the  balance 
evidenced  by  notes  secured  by  a  deed  of 
trust  Denison  and  Dobyns  did  not  take  the 
title  In  their  own  names,  but  had  it  conveyed 
to  one  Gunn,  and  he  executed  the  notes  and 
deed  of  trust  Afterwards  Denison  and 
Dobyns  caused  Gunn  to  execute  a  second 
mortgage  on  the  land,  securing  a  note  for 
$28,800,  which  was  made  payable  to  Dobyns. 
Then  they  caused  Gunn  to  execute  a  quit- 
claim deed  to  Denison,  conveying  to  him  the 
equity  of  redemption.  Then  Denison  Mitered 
into  a  contract  with  0.  O.  and  J.  T.  McCas- 
land  wherein  it  was  agreed  that  they  should 
sell  the  land,  and  after  paying  Mrs.  Beekln 
the  balance  due  her,  of  $17,600,  with  Interest 
and  after  paying  Denison  the  $10,000  that 
had  been  paid  Mrs.  Beekln  as  the  cash  pay- 
ment with  Interest  whatever  was  left  of 
the  $28,800,  represented  by  the  second  mort- 
gage and  all  benefits  arising  from  the  sale 
of  the  equity  of  redemption,  was  to  be  di- 
vided between  the  McOaslands,  on  the  one 
side,  and  Denison  and  Dobyns,  on  the  other. 
In  equal  parts.  This  agreement  was  record- 
ed August  5,  1892.  The  McCaslands  agreed 
to  sell  the  property  to  the  defendant  for  $72,- 
000.  The  defendant  formed  a  syndicate  to 
buy  It  composed  of  himself,  J.  T.  McC^as- 
land,  George  W.  Davis,  William  H.  Mllten- 
berger,  Hubert  P.  Taussig,  who  each  agreed 
to  take  and  pay  for  a  sixth  part  thereof,  and 
John  XiOW  and  Alfred  Baker,  who  each 
agreed  to  take  and  pay  for  a  twelfth  part 
thereof.  The  defendant  represented  to  the 
syndicate  that  the  price  to  be  paid  for  the 
property  was  $93,000.  The  defendant  was 
constituted  the  trustee  to  receive  the  amounts 
each  member  of  the  syndicate  was  to  pay, 
and  to  purchase  the  property  and  take  the 
title  in  his  name  as  trustee.  The  $93,000 
purchase  price,  by  the  terms  of  the  syndicate 
agreement  was  to  be  made  up  as  follows: 
"$42,000  cash;  assume  an  incumbrance  now 
on  the  property,  running  one  and  two  years, 
of  $42,000,  together  with  interest  due  there- 
on; and  make  a  second  mortgage  of  $8,400, 
due  in  sixty  days."  In  point  of  fact  the  in- 
cumbrance tlien  due  on  the  property  amount- 
ed, with  accumulated  interest  to  $47,588. 
This  agreement  was  signed  November  9, 
1892.    In  accordance  with  this  arrangement 
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and  opon  donand  of  defendant,  Taussig 
paid  first  $300,  and  later  $7,000,  Davis  paid 
$6,700,  Baker  paid  $3,360,  and  Low  paid 
13,350,  aggregating  $21,000,  whlcb  was  col- 
lected from  them  upon  the  theory  that  $42,- 
000  cajBh  had  to  be  paid,  and  that  the  de- 
fendant, J.  T.  McOasland,  and  W.  H.  Mllten- 
berger  wonld  pay  the  other  $21,000;  that  Is, 
$7,000  each.  In  fact,  none  of  these  three 
paid  a  cent  of  the  alleged  $42,000  cash  pay- 
ment nor  was  any  such  amount  to  be  paid 
to  Denlson,  Dobyns,  and  McOasland  for  the 
property,  as  will  more  fully  appear  herein- 
after. There  was,  however,  a  syndicate 
within  a  syndicate,— a  wheel  within  a  wheeL 
On  the  15th  of  October,  1892,  the  defendant, 
Mlltenberger,  and  J.  T.  McCasland  formed 
the  inner  circle,  and  agreed  to  bay  the 
property  for  $72,000,  and  to  share  equally  all 
the  emoluments  and  profits  of  every  nature 
arising  therefrom.  In  the  meantime  the 
agreement  between  Denlson,  Dobyns,  and 
McCasland  was  modified,  and  Denlson  and 
Dobyns  agreed  to  sell  the  property  for  $61,- 
201.70,  made  up  of  the  balance  due  Mrs. 
Beekln,  $47,588,  the  $10,000  cash  paid  by  Den- 
boo  and  Dobyns,  with  six  months'  interest, 
amounting  to  $350,  some  expenses  Denlson 
and  Dobyns  had  paid,  amounting  to  $266.70, 
and  $3,000  profit  to  Denlson  and  Dobyns; 
aggregating  $13,616.70  to  Denlson  and  Dob- 
yns, and  $47,588  to  Mrs.  Beekln.  Thus  Mc- 
Casland was  getting  the  property  from  Den- 
lson and  Dobyns  for  $61,204.70,  and  was 
selling  It  to  the  inner  syndicate,  composed 
of  himself,  the  defendant,  and  Mlltenberger, 
for  $72,000,  and  the  inner  syndicate  was  sell- 
ing it  to  the  outer  syndicate;  composed  of 
they  three  and  the  plaintiffs,  for  $93,000! 
And  all  the  time  neither  the  defendant  nor 
McCasland  nor  Mlltenberger  was  paying  a 
cent!  Finally,  after  collecting  the  $21,000 
from  the  plaintiffs,  the  defendant,  acting  as 
trustee,  purchased  the  property.  It  was 
done  in  this  way:  McOasland  released  on 
the  record  the  agreement  of  August  5,  1892, 
relating  to  dividing  the  profits  arising  from 
the  $28,800  mortgage  and  from  the  sale  of 
the  equity  of  redemption;  Denlson  and  Dob- 
yns released  and  canceled  the  mortgage  for 
$28,800;  Denlson  made  a  deed  to  Hoffman, 
the  consideration  being  stated  to  be  $93,000; 
and,  with  the  $21,000  contributed  by  the 
(daintlffa,  the  defendant  paid  as  follows: 
Uide  Beekln,  note  and  Interest  (part  of  de- 
ferred purchase  price),  $5,175.00;  Denlson, 
|13,Cia70;  C.  O.  McCasland,  $2,395.30.  There- 
after, on  the  same  day,  November  16,  1892, 
the  defendant  made  a  note  for  $8,400  to  the 
order  of  C.  O.  McCasland,  and  secured  It  by 
a  second  mortgage  on  the  property.  The 
note  was  discounted,  and  the  Inner  syndicate 
<'.  T.  McCasland,  Mlltenberger,  and  the  de- 
fendant) divided  the  proceeds  between  them. 
Thereafter  the  defendant  gave  declarations 
of  trust  to  the  several  parties.  Mlltenberger 
and  McCasland  sold  their  interest  In  the 
property,  and  the  plaintiffs  and  the  defend- 


ant and  the  assignees  of  Mlltenberger  and 
J.  T.  McCasland  paid  the  balance  due  Mrs. 
Beekln,  and  the  second  mortgage  for  $8,400 
given  by  defendant  as  aforesaid.  Thus  the 
matter  remained  for  some  years,  until  the 
plaintiffs  discovered  the  facts  to  be  as  here 
stated,  and  they  then  instituted  this  action. 
The  circuit  court  first  held  that  the  plaintiffs 
were  entitled  to  recover  $11,604.16,  with  in- 
terest, and  afterwards  held  they  were  enti- 
tled to  recover  only  $3,500.  The  $11,6W.15 
was  made  up,  according  to  defendant's  con- 
tention, of  the  one-sixth  share  of  the  $21,000 
which  each  of  the  hmer  syndicate  made 
(by  not  contributing  anything  themselves), 
amounting  to  $3,500,  each,  aggregating  $10,- 
500,  and  an  alleged  error  of  $1,000  which  the 
court  is  said  to  have  made  In  charging  the 
defendant  with  $1,000  paid  to  McCasland,  but 
claimed  not  to  be  connected  vrlth  this  trans- 
action. This,  however,  accounts  for  but 
$11,500  of  the  $11,001.15  which  the  court 
first  found  the  plaintiffs  could  recover.  It 
accounts,  however,  for  the  ruling  on  the 
motion  for  new  trial  that  the  plaintiffs  are 
entitled  to  recover  from  the  defendant  only 
the  portion  of  the  secret  profits  he  received, 
stated  to  be  $3,500. 

Geo.  W.  Taussig,  Rasaleur  &  Rassleur, 
Collins,  Jamison  &  Chappell,  and  J.  Clarence 
Taussig,  for  appellant  R.  T.  Stlllwell  and 
J.  M.  Holmes,  for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
The  representations  In  the  contract  of  pur- 
chase signed  by  the  plaintiffs,  the  defendant 
McCasland,  and  Mlltenberger,  that  the  prop- 
erty was  to  cost  $93,000,  and  that  $42,000 
was  to  be  paid  In  cash,  were  untrue,  and  were 
known  to  the  defendant  and  McCasland  and 
Mlltenberger  to  be  untrue.  They  knew  that 
McCasland  offered  the  property  to  the  de- 
fendant for  $72,000.  The  $21,000  difference 
represented  nothhig  of  value,  and  one-half 
thereof,  which  the  plaintiffs  would  have  been 
deceived  into  paying,  represented  a  part  of 
the  secret  profits  the  inner  syndicate  Intended 
to  pocket  In  fact  $93,000  never  was  paid. 
Denlson  and  Dobyns  reduced  their  first  propo- 
sition to  McCasland  from  an  agreement  to 
sell  subject  to  balance  due  Mrs.  Beekln  of 
$47,588,  and  subject  to  the  second  mortgage 
to  Dobyns  of  $28,800,  and  ont  of  the  latter 
sum  to  pay  Denlson  $10,000  and  interest  and 
to  divide  the  balance  thereof  between  them, 
to  a  fiat  agreement  to  sell  fo<r  $61,204.70,  of 
which  Denlson  was  to  get  $10,406.30,  the  cash 
payment  made  by  him  to  Mrs.  Beekln,  and 
interest  and  $308.40,  expenses  paid  by  him, 
and  $3,000  profit  aggregating  $13,616.70,  and 
the  purchasers  were  to  pay  Mrs.  Beekln  the 
balance  due  her,  of  $47,588.  It  was  under 
this  latter  agreement  that  the  property  was 
sold.  It  was  conveyed  by  Denlson  to  the  de- 
fendant and  not  by  C.  O.  McOasland,  as  the 
contract  of  purchase  stated.  C.  O.  McCas- 
land never  had  any  title  to  the  property,  and 
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never  bad  any  Interest  In  the  matter,  except 
as  a  copartner  with  J.  T.  McCasland  In  the 
real  estate  business,  with  whom  the  first  ar- 
rangement for  the  sale  of  the  property  was 
made,  but  which  was  afterwards  rescinded, 
and  the  new  arrangement  above  set  forth 
was  made. 

It  is  claimed  that  $72,000  was  paid  for  the 
property,  and  it  Is  figured  oat  in  this  way: 

Beekin  mortgage,  assumed  and  paid  |47,5SS  00 

Check  to  Oeorge  Deniaon 18,616  70 

Second  mortgage  to  C.  O.  MoCaa- 

land,  paid   8,400  00 

Paid  J.  T.  McOasland 2,396  30 

172,000  00 

The  contract  of  purchase  specified,  how- 
ever, that  the  Incumbrance  on  the  property 
was  only  $42,600,  and  this  was  all  the  plain- 
tiffs agreed  to  assume.  In  fact,  it  was  $47,> 
588.  The  difference,  $6,000  (in  round  nam- 
t)er8),  with  interest,  the  defendant  wrcmgfully 
paid  out  of  the  $21,000  contributed  by  the 
plaintiffs.  The  remahider,  $42,600,  with  In- 
terest, was  afterwards  paid  by  all  the  plain- 
tiffs, the  defendant,  and  the  assignees  of  Mc- 
Casland and  Mlltenberger,  In  theh-  proper 
proportions.  The  whole  of  the  $13,616.70 
paid  to  Denlson  came  out  of  the  $21,000  con- 
tributed by  the  plaintiffs.  The  defendant, 
McCasland,  and  Mlltenberger  paid  no  part  of 
It  The  same  is  true  of  the  $2,805.30  paid 
to  McCasland.  The  $8,400  mortgage  to  C.  O. 
McCasland  was  afterwards  paid  by  said  par- 
ties In  proportion  to  their  holdings.  So  that, 
of  the  $72,000  so  claimed  to  be  paid  for  the 
property,  the  plaintiffs'  money  paid  as  fol- 
lows: 

Denlson  $18,616  70 

Mrs.  Beekin  5,000  00 

J.  T.  McCasland 2,383  30 

$21,000  00 
And  also: 

One-half    deferred    debt    to    Mrs. 
Beekin 21,800  00 

One-half  mortgage  to  C.  O.  McCas- 
land        4.200  00 

$46,500  00 

And  the  balance  of  the  $72,000,  amounting 
to  $25,500,  was  paid  by  the  defendant  and 
the  assignees  of  McCasland  and  Mlltenberger. 

Thus  it  will  be  seen  that,  even  if  the  true 
purchase  price  was  $72,000,  the  plaintiffs 
have  paid  $10,500  more  than  their  proportion 
of  it.  This  same  result  follows  if  the  trans- 
action be  divided  in  two  parts,  to  wit,  the 
cash  payments  and  the  deferred  payment. 
The  cash  payments  were  $13,616.70  to  Denl- 
son, $5,000  to  Mrs.  Beekin,  and  $2,383.80  (in 
fact,  the  amount  was  $2,395.30),  aggregating 
$21,000.  The  defendant  paid  this  with  the 
$21,000  collected  from  the  plaintiffs.  The  de- 
fendant paid  Mrs.  Beekin  $175  interest  on  the 
$5,000,  and  he  paid  to  McCasland  the  dlffw- 
ence  between  $2,883.80  and  $2,395.30,  amount- 
ing to  $12,  and  aggregating  $187.  So  that 
plaintiffs'  money  paid  $21,(X)0  of  the  cash 
payments,  and  the  defendant's  money  paid 


$187,  and  McCasland  and  Mlltenberger,  who 
together  had  a  cae-third  interest,  paid  noth- 
ing. In  fact,  they  never  have  paid  anything. 
Whatever  was  paid  for  their  interest  was 
paid  by  their  assignees.  The  plaintiffs'  sliare 
of  the  cash  payments  was  (In  round  numbers) 
$10,500,  and  the  defendant's  and  McOasland'a 
and  Miitenberger's  share  was  $10,500.  In- 
stead of  putting  up  his  part,  and  requiring 
McGatOand  and  Mlltenberger  to  put  np  tbeir 
part,  of  their  $10,600,  the  defendant  wrong- 
fully used  $10,600  of  the  $21,000  contributed 
by  the  plaintiffs,  and  with  it  paid  the  $10,600 
which  be,  McCasland,  and  Miltenb^ger 
owed.  It  is  true,  they  tliree  profited  $3,600 
each  by  the  transaction.  But  it  is  wholly  er- 
roneous to  say  that  under  such  circumstances 
the  defendant  should  be  liable  only  for  $3,- 
500,— the  profit  to  himself.  And  for  this  rea- 
son: The  $10,500  paid  for  the  share  of  him- 
self, McCasland,  and  Mlltenberger  was  trust 
funds  In  the  defendant's  hands,  belonging  to 
the  plaintiffs.  This  being  tme,  the  defend- 
ant is  responsible  to  the  plaintiffs  for  the 
whole  of  it,  and  he  can  no  more  excuse  him- 
self by  showing  that  he  only  got  $3,500  profit 
oat  of  it,  and  the  other  $7,000  went  to  Mc- 
Casland and  Mlltenberger,  than  he  could  ex-- 
cuse  himself  in  toto  if  he  had  given  the  whole 
of  it  away  or  had  squandered  It  He  mis- 
appropriated it,  and  therefore  he  is  liable  for 
the  whole  of  it;  and  it  Is  immaterial  how  he 
spent  it,  or  who  benefited  by  it  In  equity, 
he  received  it  as  trustee,  and  has  not  spent 
it  for  trust  purposes;  and  therefore  it  is 
treated  as  if  it  was  still  in  bis  hands,  and 
he  cannot  be  heard  to  say  It  te  not  It  fol- 
lows that  the  circuit  court  was  in  error  in 
holding  that  the  defendant  was  liable  only 
for  $3,500  and  Interest 

But  this  is  not  all  of  the  case.  The  amount 
of  cash  the  defendant  was  entitled  to  pay  Is 
the  $13,616.70  paid  to  Denlson  and  the  $5,175 
paid  to  Mrs.  Be^In,  aggregating  $18,791.70. 
The  half  of  this  which  the  defendant  was 
entitled  to  pay  out  of  the  $21,000  contributed 
by  the  plaintiffs  is  $9,896.86.  The  payment 
of  $2,395.30  to  McCasland  was  wholly  unau- 
thorized and  Improper.  Deduct  the  $9,395.85 
from  the  $21,000,  and  It  leaves  $11,001.15.  as 
the  balance  of  the  trust  funds  in  the  defend- 
ant's hands  belonging  to  the  plaintiffs,  for 
which  they  are  entitled  to  a  Judgment;  and 
this  Is  the  exact  amount  tbe  court  entered  a 
Judgment  for,  and  that  result  was  mani- 
festly reached  in  this  way,  and  was  the  prop- 
er amount  with  the  exception  that  it  did  not 
Include  the  one-half  of  the  $8,400,— the  sec- 
ond mortgage  to  C.  O.  McCasland,  that  the 
plaintiffs  afterwards  paid.  The  plaintiffs 
were  entitled  to  recover  this  $4,200  in  addi- 
tion to  the  $11,604.16.  It  was  a  fraud  upon 
the  plaintiffs  for  the  defendant  to  use  $2,396.- 
80  of  their  money  to  pay  McCasland,  and  it 
was  a  like  fraud  for  the  defendant  to  pat  the 
second  mortgage  on  the  property,  for  $8,400, 
to  McCasland.  For  both  sums  represented  a 
secret  profit,  which  McCasland,  at  least,  if 
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not  the  defendant  also,  -was  making  out  of 
the  tranBaction,  when  he  was  a  party  to  the 
porchaae.  When  McCaslaad  went  Into  the 
syndicate  to  bny  the  property  from  Denlaon, 
he  lost  all  rights  to  profits  under  his  original 
contract  with  Denison,  so  far  as  the  plain- 
tiffs and  the  other  members  of  the  syndicate 
-were  concerned.  So  when  McCasland  enter- 
«d  Into  the  contract  of  October  15,  1882,  with 
the  defendant  and  Mlltenberger,  to  form  an 
inner  syndicate,  and  share  the  profits  arising 
from  a  sale  of  the  property  for  $72,000,  he 
lost  all  lights  to  profit  under  his  original 
agreement  with  Denison,  so  far  as  the  plain- 
tiffs were  concerned.  Such  an  arrangement 
was  a  trand  upon  the  plaintiffs.  But  he  also 
ceased  to  have  any  rights  mid^  his  original 
contract  with  Denison,  when  the  new  ar- 
rangement was  made  with  Denison,  wh»eby 
Denison  agreed  to  sell  and  did  sell  the  prop- 
erty tor  $13,016.70,  subject  to  the  balance  due 
Mrs.  Beekhi,  of  $47,388.  Therefore  it  was  a 
frand  upon  the  plaintiffs  for  the  defendant 
to  place  the  $8,400  mortgage  on  the  property, 
one  half  of  which  the  plaintUTs  paid.  This 
half,  amounting  to  $4,200,  which  the  plain- 
tiffs paid,  as  weU  as  the  $2,396.30  paid  Mc- 
Casland out  of  the  plaintiffs'  $21,000,  Is  the 
secret  and  fraudulent  profit  that  the  Inner 
syndicate  made,  or  which  McCasland  made, 
and  the  defendant  permitted  him  to  make, 
and  it  was  a  breach  of  trust  and  a  fraud, 
whether  the  defendant  shared  in  it  with  Mc- 
Casland or  not;  and  the  defendant  is  liable 
to  the  plaintiffs  for  the  loss  they  sustained 
thereby,  which  amounts  to  $4,200.  The  Judg- 
ment of  the  circuit  court  should  have  been 
for  this  94,200,  in  addition  to  the  $11,604.16, 
aggregating  $15,804.16,  with  6  per  cent  in- 
terest thereon.  It  follows  that  the  circuit 
court  erred  in  smtaining  the  defendant's  mo- 
tion for  a  new  trial,  and  should  hare  sus- 
tained the  plaintiffs'  motion  for  new  trial. 

For  these  reasons,  the  Judgment  of  the  chv 
cult  court  In  sustahilng  the  defendant's  mo- 
tion tar  a  new  trial  is  reversed,  and  the  cause 
remanded  to  that  court  with  directions  to  set 
aside  Its  orders  sustaining  the  defendant's 
motion  for  a  new  trial  and  OTerrullng  the 
plaintiffs'  motion  for  new  trial,  to  reinstate 
those  motions  on  the  docket,  and  to  proceed 
thweafter  In  accordance  herewith.  AU  con- 
cur. 


GLCNN  T.  STEWABT  et  aL 

(Snpreme  Oonrt  of  Missonri,  Diyision  No.  1. 
March   12,  1802.) 

KYIDBNCB—RBBUTTAL— DISCRETION  OF 
COURT. 

1.  Where,  in  an  action  for  personal  injuries, 
the  plaintiff's  attorney  stated  that  he  had  bnt 
ou«  other  witness  to  offer  in  rebuttal, — a  physi- 
cian who  would  teatifT  as  to  the  surgical  fea- 
tores  of  the  case, — and  the  court  disdiarged  all 
the  witnesses,  and  took  a  recpss,  on  the  opeu- 
liif  of  the  court  it  was  error  to  refuse  to  permit 
•  witness  other  than  the  physician,  who  was 


not  offered,  to  testify  la  rebattal  of  the  defend- 
ant's evidence. 

2.  The  court  in  the  exercise  of  sound  Judi- 
cial discretion,  should  hare  permitted  a  wit- 
ness for  plaintiff  to  testify  in  rebuttal,  after  a 
recess,  to  facts  coming  to  the  knowledge  of 
the^pIaintiS's  attorney  for  the  first  time  during 
the  recess,  thougli  such  attorney  had  stated  to 
the  court  before  recess  that  he  had  but  one 
other  witness, — a  different  one  from  that  pre- 
sented,— whereon  the  other  witnesses  had  been 
discharged. 

Appeal  from  St  Louis  drcnlt  court;  Wm. 
Zachritz,  Judge. 

Action  by  Thomas  B.  Glenn  against  James 
Stewart  and  others.  From  an  ord»  granting 
the  plaintiff  a  new  trial,  the  defendants  ap- 
peal.   Affirmed. 

Seddon  &  Blair  and  Robt  A.  Holland,  Jr., 
for  appellants.  Lee  Meriwether,  tor  respond- 
ent 

MARSHALL,  J.  Appeal  from  juj  order 
granttaig  the  idalntlff  a  new  trial.  1^  plain- 
tiff, an  employe  of  the  defendants,  was  in- 
jured by  the  fall  of  a  derrick  in  consequence 
of  the  use  of  an  alleged  insufficient  or  defect- 
ive rope.  The  anaw»  Is  a  general  denial, 
with  a  plea  of  negligence  of  a  fellow  servant 
The  reply  is  a  general  denial.  The  case  is 
here  upon  what  is  designated  a  complete  rec- 
ord, but  neither  the  testimony  nor  the  in- 
structions are  preserved  In  the  record.  The 
bill  of  exceptions  contains  the  following  re- 
citals: "The  plaintiff  Introduced  evidence 
tending  to  sustain  the  issues  on  his  part  and 
to  support  the  allegations  In  bis  petition,  and 
rested  his  prima  fade  case.  The  defendants 
then  Introduced  evidence  tending  to  sustain 
the  Issues  on  their  part  and  to  support  the 
allegations  of  their  answer,  and  rested.  The 
plaintiff  then  introduced  evidence  tending  to 
rebut  the  evidence  and  defense  of  the  de- 
fendants. Then,  and  about  the  hour  of  1 
o'clock  p.  m.  of  Wednesday,  the  Ist  day  of 
March,  1S89,— a  day  in  said  February  term 
of  this  court— Mr.  Meriwether,  attorney  for 
the  plaintiff,  addressed  the  court  and  the 
following  colloquy  and  further  proceedings 
occurred:  'Mr.  Meriwether:  If  the  court 
please.  I  have  one  more  witness.  I  observe 
It  is  about  1  o'clock,  and  I  would  Uke  to 
have  the  privilege  of  placing  one  witness  on 
the  stand  after  recess.  The  Court:  Can't 
yon  put  him  on  now?  Mr.  Meriwether:  He 
is  not  here.  He  is  a  doctor.  That  will  be  my 
last  witness.  The  Court:  Very  well.  Will 
you  gentlemen  have  your  Instructions  ready 
at  2  o'clock  then?'  Whereupon  the  court  dis- 
charged the  witnesses  in  the  case,  and  took  a 
recess  until  2  p.  m.  At  the  hour  of  2  o'clock 
p.  m.  of  the  same  day  the  court  reconvened, 
and  the  following  farther  proceedings  were 
had  in  this  case:  John  Daniel  Evans,  being 
duly  swora  on  the  part  of  the  plaintiff,  pro- 
ceeded to  testify  as  follows:  Direct  examina- 
tion by  Mr.  Meriwether  for  plaintiff:  'Q. 
Were  you  employed  upon  the  Brown  Build- 
ing, at  Washington  avenue  and  Twelfth  street 
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in  St  Loola,  on  the  iBt  of  last  Jane?  A. 
Yes,  sir.  Mr.  Blair:  We  inaist,  your  bonor, 
on  this  objection,  that  this  witness  should 
not  be  allowed  to  testify.  At  the  time  the 
court  took  Its  recees,  Mr.  Meriwether  dis- 
tinctly stated  tliat  he  closed  his  case,  reserv- 
ing the  right  only  to  call  one  more  witness, 
a  medical  expert  To  this  we  agreed,  and 
the  court  then  discharged  all  the  witnesses, 
and  we  are  not  prepared  to  meet  any  other 
eridence.  The  Court:  Mr.  Meriwether,  I 
understood  that  you  would  have  but  one 
witness,  and  that  a  physician.  Mr.  Meri- 
wether: I  could  not  get  the  doctor,  and  I 
desire  to  place  this  witness  upon  the  stand 
in  rebuttal  of  one  of  the  defendant's  wit- 
nesses, who  is  now  here  in  the  court  room. 
Mr.  Blair:  Well,  your  honor,  of  course  our 
understanding  was  that  the  case  was  dosed 
except  as  to  the  one  medical  gentleman.  The 
Court:  Yes,  it  was  a  clean-cut  understand- 
ing, but  I  do  not  think  you  will  be  damaged 
if  it  is  merely  rebutting  testimony;  but  1 
will  not  permit  anything  else,  and  it  must  be 
in  coDuectlon  with  the  witness  now  in  court 
Mr.  Blair:  It  may  be  that  this  testimony 
will  affect  the  other  witnesses.  The  Court: 
The  counsel  states  not  It  was  a  distinct 
understanding  here,  and  upon  that  under- 
standing I  discharged  all  the  witnesses  be- 
fore recess.  Mr.  Meriwether:  I  did  not  be- 
come aware  of  this  testimony  until  twenty 
minutes  after  the  adjournment  of  court  The 
Court:  I  had  meant  to  finish  this  case  be- 
fore the  recess,  and  discharged  all  the  wit- 
nesses accordingly.  Mr.  Meriwether:  I  will 
place  only  one  witness  on  the  stand,  and  will 
not  take  as  long  hi  examining  him  as  I 
should  have  taken  with  the  physician,  and  he 
will  testify  in  rebuttal  only  of  a  witness  now 
in  the  court  room.  Mr.  Blair:  We  object, 
your  honor.  The  case  was  dosed  before  the 
recess,  as  we  understood  it  with  the  excep- 
tion of  the  rebuttal  tesUmooy  iqxm  the  med- 
ical and  surgical  features  of  the  case.  The 
Court:  I  am  not  clear  ttiat,  if  I  admit  this. 
It  will  not  be  reversible  error,  because  the 
case  was  dosed  at  the  recess  boor,  with  the 
exception  of  the  medical  witness.  Mr.  Merl- 
wetlker:  It  is  true  that  I  mentioned  the  t&ct 
that  I  expected  the  one  more  witness  to  be  a 
physician.  That  was  my  expectation,  and. 
If  the  doctor  were  here,  I  should  place  him 
on  the  stand;  bat  I  maintain,  your  honor, 
that  the  courts  are  here  to  further  Justice, 
and  not  to  split  technicalities,  and  there  can 
be  no  possible  detriment  done  the  defend- 
ant's case  when  I  state  that  I  will  ask  this 
witness  to  testify  upon  a  direct  statement 
made  by  the  defendant's  witness,  who  is 
now  in  this  court  room,  and  which  will  alFect 
no  other  witness.  Mr.  Blah::  We  submit 
your  honor,  that  this  case  has  been  closed. 
It  Is  now,  according  to  the  counsel  and  the 
<x^er  of  the  court  submitted  to  the  Jury 
with  the  exception  of  such  surgical  testimony 
as  Mr.  Meriwether  may  wish  to  recall  hi  re- 
buttal oC  other  surgical  testimony.    It  was 


upon  that  theory  that  we  told  all  oar  wit- 
nesses that  they  need  not  return  any  more, 
and  we  are  not  prepared  to  meet  anything 
else.  We  are  not  prepared  to  have  anything 
else  in  the  case.  The  Court:  Mr.  Andrews, 
did  you  take  the  statement  of  Mr.  Mo'iweth- 
er  before  recess?  (The  stenographer  read  the 
statement  indicated.)  Mr.  Blair:  And  upon 
ttiat  statement  we  agreed  to  the  case  being 
dosed,  with  the  exception  of  the  surgical 
witness,  and  to  all  tbe  oOier  witnesses  lielng 
discharged.  The  Court:  The  record  may 
show  tliat  Mr.  Blair  agreed  to  that  and  the 
witnesses  might  all  be  discharged  on  the  nn- 
derstandlng  that  Mr.  Merlwethw  at  2  o'dock 
would  call  one  witness,  a  medical  gentleman. 
Mr.  Blair:  This  gentieman  whom  Mr.  Meri- 
wether wishes  to  call  has  been  In  the  court 
room  all  of  to-day  and  all  of  yesterday.  The 
Court:  The  court  sustains  the  objection.  I 
do  not  think  there  Is  anything  technical 
about  It  This  testimony  now  sought  to  be 
introduced  may  Invdve  the  testimony  of  sev- 
eral witnesses  who  have  now  been  discharged 
upon  your  distinct  understanding,  and,  while 
it  may  appear  as  if  it  was  a  hardship,  yet 
you  may  have  placed  yourself  in  that  posi- 
tion, and  I  certainly  cannot  allow  the  other 
side  to  suffer  because  you  asked  me,  oo  that 
distinct  understanding,  to  defer  the  further 
hearing  of  the  case  until  2  o'dock.'  And 
these  were  all  the  proceedLags  tliat  were 
had  at  the  trial  oC  said  cause  In  ctmnecUon 
with  the  exclusion  of  the  testimony  of  John 
Daniel  Etvans.  The  court  then,  in  writing, 
instructed  the  Jury  upon  the  law  of  the  case, 
and,  aft»  arguments  addressed  by  the  coun- 
sel to  the  Jury  on  behalf  of  both  sidea^  the  Jury 
retired  to  consider  their  verdict,  and  there- 
after, oo  the  2d  day  of  March,  A.  D.  1899, 
a  day  within  the  said  February  term,  18Se,  of 
tills  court  the  Jury  returned  into  the  court 
their  verdict  for  the  defendants."  The  bill 
of  exceptions  then  contains  the  motion  for  a 
new  trial  in  full,  the  sustaining  thete<rf  "on 
the  groimd  that  the  court  erred  in  excluding 
the  evidence  of  the  witness  Jolm  D.  E^ran8 
produced  on  the  behalf  of  the  plaintiff,"  with 
the  defendant's  exception.  The  abstract  of 
the  record  contains  all  that  the  record  does, 
except  that  It  states  only  the  eighth  ground 
assigned  In  the  motion  for  a  new  trial. 

Upon  this  record  a  reversal  of  the  action 
of  the  circuit  court  in  granting  a  new  trial 
Is  asked.  Appellants  treat  the  case  as  one 
of  a  motion  for  a  new  trial  based  upon  new- 
ly discovered  evidence,  and  upon  that  hy- 
pothesis show  that  the  plaintiff  has  failed 
to  comply  with  the  rules  of  law  established 
by  a  long  line  of  decisions  In  this  state,  in 
this,  Inter  alia:  That  he  has  not  shown  dili- 
gence; that  he  has  not  filed  the  affidavit  of 
the  newly  discovered  witness  showing  what 
he  would  testify  to;  that  he  has  not  shown 
the  newly  discovered  evidence  Is  not  merely 
cumulative,  or  would  simply  tend  to  lmi>ea<i 
some  witness  who  testified  in  the  case:  and 
tliat  he  has  not  shown  that  the  verdict  li 
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unjiist,  or  that  be  had  a  meritorious  cause  of 
action,  which  the  newly  discovered  evidence 
would  tend  to  establish.  But  those  rules  of 
law  do  not  apply  to  this  case,  for  here  the 
witness  was  In  court,  was  produced  by  the 
plaintiff,  and  upon  defendants'  objection  he 
was  not  permitted  to  testify  at  aU.  So  that 
the  question  here  Is  whether  the  court  erred 
In  refusing  to  allow  the  witness  to  testify 
at  all.  The  record  shows  that  during  the 
progress  of  the  plaintiff's  case  in  rebuttal, 
and  when  within  a  few  minutes  of  the  noon 
recess  hoar,  and  before  the  plaintiff  had 
rested  his  case,  the  plaintiff's  counsel  stated 
that  he  had  one  more  witness  to  examine, 
and  would  like  to  have  the  privilege  of  put- 
ting him  on  the  stand  after  recess.  Upon 
the  court  asking  if  be  conld  not  put  him 
on  the  stand  then,  counsel  stated  that  he 
was  not  In  court;  that  he  was  a  doctor;  and 
that  be  wonid  be  his  last  witness.  There-. 
upon  the  conrt  directed  counsel  to  have  their 
inatinictlons  ready  by  2  o'clock,  discharged 
the  witnesses  in  the  case,  and  took  a  recess 
until  2  o'clock.  Upon  the  reassembling  of 
the  conrt  the  plaintiff  did  not  put  the  doctor 
upon  the  stand,  but  instead  put  the  former 
foreman  of  the  defendants  upon  the  stand, 
whose  testimony  the  plaintiff  first  heard  of 
during  the  recess;  and,  after  stating  that  he 
was  so  employed,  defendants'  counsel  object- 
ed to  the  witness  being  permitted  to  testify 
at  all,  upon  the  ground  that  plaintiff  had  re- 
served only  the  right  to  call  one  more  wit- 
ness,—a  medical  ^;>ert— to  which  defend- 
ants had  agreed,  and  that  as  the  court  had 
discharged  all  the  witnesses,  the  defendants 
were  not  prepared  to  meet  any  other  evi- 
dence. Thereupon  plaintiff's  counsel  stated: 
"I  could  not  get  the  doctor,  and  I  desire  to 
place  this  witness  upon  the  stand  in  rebuttal 
of  one  of  the  defendants'  witnesses,  who  Is 
now  bere  in  the  comrt  room."  After  further 
colloquy  and  objection  that  it  might  be  that 
the  testimony  would  affect  other  witnesses, 
and  after  the  court  had  called  attention  to 
the  fact  that  counsel  for  plaintiff  stated  that 
It  would  not  affect  any  other  witness  except 
the  one  in  court  (stated  In  the  briefs  to  be 
the  defendant  himself),  the  court  refused  to 
allow  the  witness  to  testify.  It  is  clear  that 
In  80  raltng  the  learned  trial  judge  was  In 
error,  and  it  Is  equally  clear  that  the  judge 
was  right  In  correcting  this  error  when  his 
attention  was  called  to  the  error  by  the  mo- 
tion for  a  new  trial;  for.  If  the  proposed 
testimony  of  this  witness  would  affect  only 
the  testimony  of  a  witness  for  the  defendant, 
who  was  still  in  court,  the  defendant  could 
not  be  unlawfully  prejudiced,  or,  if  the  pro- 
posed testimony  affected  the  testimony  of 
any  other  witness  for  the  defendant,  who 
had  been  discharged,  and  was  no  longer  in 
court,  the  defendant  could  not  be  unlawfully 
prejudiced;  and  for  this  manifest  reason: 
The  witness  was  called  by  the  plaintiff  In  re- 
buttal, and  hence  his  testimony  was  only 
admissible^  and  should  be  strictly  confined 


to  matters  In  rebuttal  of  the  testimony  of 
the  defendant's  witnesses.  Therefore,  wheth- 
er the  defendant's  witnesses  were  in  court  or 
not,  they  could  not  be  allowed  to  again  take 
the  stand,  and  deny  what  the  plaintiff's  wit- 
nesses in  rebuttal  had  testified  to.  Testi- 
mony In  rebuttal  should  be  carefully  and 
strictly  limited  to  disproof,  of  the  testimony 
adduced  by  the  defendant  And  when  this 
is  done  the  matter  Is  ended,  and  the  case 
should  be  closed,  for  there  is  then  an  aflSrm- 
ance  of  a  fact  by  the  defendant  and  the 
denial  of  that  fact  by  the  plaintiff.  Plain- 
tiff's counsel  distinctly  stated  that  the  testi- 
mony he  offered  in  rebuttal  would  only  tend 
to  contradict  evidence  offered  by  the  defend- 
ant, and,  this  being  so,  it  was  strictly  within 
the  rule  relating  to  and  governing  evidence 
in  rebuttal,  and  the  court  had  no  right  to 
exclude  it.  It  must  be  carefully  noted  that 
this  is  not  a  case  where  the  plaintiff  asked 
to  have  the  case  reopened  after  it  had  been 
submitted,  nor  yet  where  the  plaintiff,  before 
a  final  submission,  asked  leave  to  introduce 
evidence  that  was  properly  evidence  in  sup- 
port of  the  plaintiff's  case  in  chief.  In  such 
cases  a  totally  different  rule  obtains.  The 
court  should  have  permitted  this  witness  to 
testify,  but  should  have  limited  his  testimony 
strictly  to  matters  in  rebuttal. 

It  Is  argued,  however,  that  the  plaintiff 
lost  his  right  to  call  this  witness  by  reason 
of  his  statement  before  recess  that  he  would 
call  only  one  more  witness— a  doctor— after 
recess,  and  that  it  was  upon  the  faith  of  this 
agreement  or  statement  that  the  court  ad- 
journed before  Its  usual  recess  hour,  and 
that  without  this  the  court  would  have  en- 
forced a  submission  of  the  case  before  tak- 
ing a  recess.  Conceding  that  the  plaintiff 
had  no  right  to  call  any  witness  after  recess 
except  a  doctor,  and  conceding  that  in  call- 
ing this  witness  instead  of  a  doctor  the  plain- 
tiff could  only  do  so  by  leave  of  court,  after 
the  explanation  given  by  the  plaintiff  that  he 
did  not  learn  of  the  existence  of  the  proposed 
evidence  until  during  the  recess,  the  court. 
In  the  exercise  of  a  sound  judicial  discretion, 
should  have  beard  the  testimony.  The  tes- 
timony has  not  been  preserved  by  the  rec- 
ord, so  that  It  cannot  now  be  determined 
whether  the  witness'  testimony  would  have 
been  cumulative  or  not,  or  what  bearing  It 
would  have  had  upon  the  case.  If  the  rules 
of  law  had  been  properly  enforced,  the  wit- 
ness could  only  have  testified  to  matters  in 
rebnttaL  It  is  not  what  the  witness  might 
or  might  not  have  said  that  constitutes  the 
gravamen  of  the  complaint  here;  tt  Is  the 
fact  that  he  was  not  permitted  to  testify  at 
aU. 

Without  considering  any  other  matter  so 
learnedly  discussed  by  counsel,  it  follows 
from  the  foregoing  that  the  circuit  court 
was  right  in  g^rantlng  a  new  trial  as  a  matter 
of  law.  Independent  of  any  matter  of  discre- 
tion, and  hence  the  judgment  Is  affirmed. 
AU  concur,  except  VALUANT,  J.,  absent 
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NEEDLES  T.  FORD  et  aL 

(Supreme  Oonrt  of  Missouri,  DiTision  No.   1. 

March  12,  1902.) 

FRAUDULENT  CONTBTrANCBS— HUSBAND  AND 
WIPB-DOWER^PLBADINOS-DBGREB-RBSNTS 
-AFPBAI<-QUBSTIONS  CONSIDBRBSO. 

1.  Where  a  husband,  indebted  on  a  note  to 
plaintiff  Tolnntarily  conveyed  laud,  which  was 
bis  only  property,  to  his  wife,  under  an  agree- 
ment that  after  his  death  she  pay  a  certain 
sum  to  each  of  his  children  by  a  former  mar- 
riage^the  conveyance  was  Toid  as  to  piaiutifF. 

2.  The  trial  court,  haying  found  a  convey- 
ance by  husband  to  wife  void  as  in  fraud  of 
creditors,  erred  in  postponing  the  wUe'a  right 
of  dower  to  creditors'  judgment. 

8.  Where  plaintiff  sought  to  set  aside  as 
fraudulent  conveyances  by  a  husband  to  his 
wife,  and  by  the  wife  to  other  defendants,  who 
also  held  a  deed  of  trust  on  the  land,  but  the 
complaint  sought  no  accounting  as  to  rents, 
a  decree  for  sale  of  the  land  to  pay  the  deed 
of  trust,  deducting  therefrom  rents  equivalent 
to  the  interest  thereon,  and  then  to  satisfy 
plaintiff's  judgment  on  a  note  executed  by  the 
husband,  was  erroneous,  as  not  warranted  by 
the  pleadings. 

4.  A  husband  being  indebted  to  plaintiff,  and 
owning  only  land  subject  to  a  deed  of  trust, 
made  a  voluntary  conveyance  to  his  wife  iu 
1891,  and  she  made  a  voluntary  conveyance  to 
N.  who  in  1893  took  an  assignment  of  the 
deed  of  trust.  N.  never  received  any  rents, 
but  the  wife  received  the  rents  for  1892,  and 
after  that  N.'s  husband  received  them.  Held, 
that  in  an  action  by  plaintiff  to  set  aside  the 
deuds  as  fraudulent,  the  court  having  ordered 
the  sale  of  the  land  and  the  satisfaction  of  the 
deed  of  trust,  a  decree  deducting  therefrom 
for  rents  an  amount  equal  to  the  interest  there- 
on was  not  warranted  by  the  evidence. 

6.  Appellants  cannot  complain  of  the  admis- 
sion of  testimony,  where  the  alleged  error  was 
not  included  in  tne  motion  for  new  trial. 

6.  Where  an  answer  pleaded  a  misjoinder  of 
parties  defendant  and  causes  of  action,  but 
the  question  was  not  raised  by  demurrer  or 
motion  in  arrest,  it  is  deemed  waived,  and  will 
not  be  considered  on  appeal. 

Appeal  from  circuit  court,  Linn  county; 
Jno.  P.  Butler,  Judge. 

Bill  by  Enoch  Needles  against  John  Ford, 
administrator,  and  others,  on  a  note,  and  to 
set  aside  alleged  fraudulent  conveyances  of 
land.  From  a  Judgment  for  plalutlff,  defend- 
ants appeal.    Beversed. 

Lander  &  Son,  for  appdlants.  J.  A.  Ar- 
bathnot  and  A.  W.  Mulllns,  for  respondrat 

BOBINSON.  3.  This  Is  a  salt  InsUtuted 
in  the  drcnlt  court  of  Ltnn  county  on  the 
2d  day  of  February,  1894,  against  John  Ford, 
administrator  of  the  estate  of  John  T.  Nee- 
dles, deceased,  Sylvia  J.  Needles,  widow  of 
the  deceased,  and  John  E.  and  Jane  E.  Nast. 
The  amended  petition,  on  which  the  case  was 
tried,  contained  two  counts.  The  first  is  bas- 
ed upon  a  promissory  note  for  $1,000  exe- 
cuted by  John  T.  Needles  to  his  mother, 
Mary  Needles,  dated  Jime  25,  1873,  payable 
one  day  after  date,  with  interest  thereon  at 
the  rate  of  6  per  cent  per  annum,  and  alleg- 
ed to  have  been  assigned  to  plaintiff,  with 
the  furtha*  averment  of  the  death  of  John  T. 
Needles  and  the  appointment  of  the  defend- 
ant Ford  as  his  administrator.    The  balance 


alleged  to  be  due  npoo  said  note,  afta  giv- 
ing to  It  all  just  credits,  is  |1,795,  and  for 
this  amount  plaintiff  asks  Judgment  By  the 
second  count  It  is  sought  to  set  aside  a  deed 
as  fraudulent,  made  and  executed  by  John 
T.  Needles  in  his  lifetime,  to  his  wife,  Syl- 
via, to  certain  lands  In  Linn  county  in  this 
state,  of  date  July  6,  1891;  also  a  deed  from 
said  Sylvia  Needles  to  John  B.  Nast  dated 
on  the  1st  day  of  June,  1892,  purporting  to 
convey  the  same  land.  The  second  count  in 
the  petition  contained  substantially  the  same 
allegations  as  to  the  execution  and  transfer 
of  the  note  as  the  first  count  It  is  then  al- 
leged that  when  the  first  deed  was  made  that 
the  principal  and  Interest  oa  said  note 
amounted  to  |1,645,  and  at  that  time  John 
T.  Needles  was  the  owner  of  the  land  In  ques- 
tion, but  that  he  owned  no  other  real  estate 
in  this  state;  that  on  the  6th  day  ot  July, 
1891,  said  John  T.  Needles,  for  the  purpose 
and  with  the  intent  to  hinder,  delay,  abd  de- 
fraud his  creditors,  including  the  plaintiCf, 
and  to  prevent  the  collection  of  his  said  note, 
and  without  any  consideration  therefw, 
fraudulently  conveyed  <»  attempted  to  convey 
the  labd  In  controversy  to  his  wife,  Sylvia, 
who*  It  Is  alleged.  Is  a  mere  volimtary  gran- 
tee, and  a  party  to  the  fraud  thereby  Int«id- 
ed,  which  said  conveyance  was  filed  for  rec- 
ord In  the  office  of  the  recorder  of  deeds  in 
Linn  county  the  29th  day  of  September,  1891. 
It  Is  further  alleged  that  on  the  1st  day  of 
June,  1892,  for  the  piurpoee  of  carrying  out 
such  fraudulent  purpose,  the  defendant  Syl- 
via Needles  conveyed  said  land  to  her  broth- 
er-in-law, the  defendant  John  E.  Nast,  of 
which  said  purpose  the  latter  had  due  notice 
and  was  fully  cognizant  at  and  prior  to  the 
ocecution  of  such  conveyance.  It  Is  also  al- 
leged that  the  land  In  question  was  subject 
to  a  certain  deed  ot  trust  for  about  |2,000  In 
favor  of  Wilson  &  Toms,  of  St  Louis,  Mo., 
which  Is  alleged  to  have  been  paid  off  by 
said  Sylvia  Needles  out  of  money  derived 
from  her  husband's  estate  after  his  death; 
but  that  Instead  of  having  same  canceled 
and  released,  the  defendant  Sylvia  Needles 
fraudulentiy  procured  an  assignment  of  the 
note  and  deed  of  trust  to  her  sister-in-law, 
the  defendant  Jane  B.  Nast  and  the  prayer 
of  the  petition  Is  for  a  decree  setting  aside 
the  deed  from  John  T.  Needles  to  his  wife. 
Sylvia,  and  from  said  Sylvia  to  J(^n  B. 
Nast,  and  the  cancellation  of  the  Wilson  St 
Toms  deed  of  trust  and  subjecting  the  land 
to  plaintiffs  claim,  and  for  other  proper  re- 
lief. No  answer  or  other  pleading  was  filed 
by  defendant  Ford.  The  separate  answer  of 
Jane  E.  Nast  denied  the  execution  of  the  note 
sued  on,  and  set  up  the  Wilson  &  Toms 
mortgage  and  the  purchase  thereof  for  value, 
and  concludes  with  a  prayer  for  Judgment  for 
the  amoimt  of  the  Indebtedness  secured  there- 
by, and  that  said  mortgage  be  foreclosed  and 
the  land  sold  to  satisfy  same,  and  for  proper 
relief.  The  Joint  answer  of  Sylvia  J.  Nee- 
dles and  John  E.  Nast  denied  the  execution 
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of  the  note  and  tbe  auignm^it  thereof  to 
pialntUf,  and  set  np,  among  otber  tMnga,  that 
Bbe  Is  tbe  widow  of  John  T.  Needles,  who 
died  Intestate,  and  that  no  dower  haa  been 
assigned  to  her  out  ot  the  estate  of  her  de- 
ceased husband;  denies  all  fraud,  and  pleads 
a  misjoinder  of  parties  and  caoses  of  action. 
Tlie  answer  then  avers  that  on  Jnne  2S,  1873, 
Mary  Needles,  the  mother  of  i^alntlfl,  and 
John  T.  Needles,  being  old  and  feeble,  but 
In  good  condition  financially,  gave  to  her  son 
John  T.  the  sum  of  $1,000,  with  the  agree- 
ment and  understanding  between  them  that 
John  T.  should  pay  his  mother  interest  there- 
on so  long  as  she  should  live  at  the  rate  of 
6  per  cent  per  annum;  that  the  money  sued 
for  is  the  sum  evidenced  by  that  note;   and 
that  J6hn  T.,  during  his  lifetime,  duly  paid 
to  bis  mother  the  interest  thereon,  in  accord- 
ance  with  said  above  agreement  with  bis 
motber;   and  that  all  that  could  possibly  be 
due  on  account  of  said  note  and  contract  is 
an  amount  equal  to  6  per  cent  interest  on 
said    sum  ot  $1,000  from  tbe  date  of  tbe 
death  of  John  T.  Needles  to  the  time  of  the 
death   of  his   mother,   Mary   Needles.    Tbe 
replication  put  in  issue  the  matters  set  up 
in  defendants'  answers.    The  case  was  tried 
bj  the  coort  upon  testimony  showing  sub- 
stantially the  following  facts:    John  Needles, 
on  the  25th  day  of  June,  1873,  executed  the 
note  In  suit  for  |1,000  to  his  mother  Mary 
Needles,  at  that  time  a  resident  of  Dayton, 
Ohiow    On  this  note  he  paid  interest  regularly 
to  his  mother  up  to  the  time  of  his  death  in 
1801.    In  the  latter  part  of  the  year  1881 
Mary  Needles  assigned  by  indorsement  and 
delivered,  this  note  to  the  plaintiff,  Bnoch 
Needles,  the  said  Eitioch  agreedng,  in  part 
consideration  of  said  assignment  of  said  note 
to  him,  that  he  would,  out  of  the  proceeds 
derived    from    its    collection,    pay   over    to 
Charles  Needles  and  Daisy  Needles,  after- 
wards Daisy  Menzel,  the  children  of  John  T. 
Needles,  deceased,  by  his  first  marriage  the 
cum  ot  $500  each.    On  Nov.  16,  1887,  John 
T.   Needles,  being  then   the  owner  of  the 
land  in  suit,  borrowed  through  Wilson   & 
Toms,  of  St.  Louis,  Mo.,  $1,000,  for  which 
be  gave  liis  bote  to  William  F.  Leonard,  pay- 
able on  the  1st  day  of  December,  1892,  with 
interest  thereon,  after  maturity,  at  the  rate 
of  10  per  cent  per  annum,  and  secured  the 
same  by  a  deed  of  trust  on  said  land.  In 
which  conveyance  the  defendant  Sylvia  Nee- 
dles, his  then  wife,  joined.    About  this  time 
John  Needles  moved  to  Colorado,  and    lived 
there  until  in  1891,  when  he  died.    On  July 
6, 1891,  John  T.  Needles  conveyed  the  land  In 
suit  being  all  the  land  then  owned  by  him, 
or  in  which  be  had  any  Interest  in  this  state, 
to  bis  wlfe^  Sylvia,  for  the  recited  considera- 
tion of  $1,000,  with  the  superadded  clause  that, 
"Tbe  grantee  herein,  as  a  part  of  tbe  consid- 
eration of  this  deed,  agrees  to  pay  Charles 
Needles    and    Daisy    Menzel    (children    of 
John  T.  by  a  former  marriage)  each  the  sum 
of  $500,  within  one  year  after  the  death  of 
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John  T.  Needles,  with  interest  at  the  rate 
ot  6  per  cent  per  annum  from  the  date  of 
the  death  of  said  grantor."  No  consideration 
passed  from  Sylvia  to  her  then  husband, 
John  T.  Needles,  for  this  conv^ance.  At 
the  date  of  this  deed  John  T.  Needles  owned 
certain  real  estate  In  the  state  of  Colorado, 
which  he  also  conveyed  to  his  wife  by  a  111(6 
voluntary  conveyance,  without  any  consider- 
ation being  paid  therefor.  It  appears,  how- 
ever, that  In  about  (me  year  after  the  death 
of  her  husband,  which  occurred  In  September, 

1891,  the  defendant  Sylvia  Needles  paid  to 
each  of  the  children  of  John  T.  Needles  by 
a  former  wife  (Charile  Needles  and  Daisy 
Menzel)  $630  out  of  the  proceeds  derived  from 
an  insurance  policy,  taken  out  for  her  benefit, 
during  the  lifetime  of  her  husband. 

The  testimony  also  shows  that  tbe  plain- 
tiff, in  pursuance  of  his  agreement  with  his 
mother,  Mary  Needles,  at  the  time  the  note 
in  suit  was  transferred  to  him,  paid  to 
Charles  Needles  $200  of  the  $1,000  that  was 
to  have  been  paid  to  him  and  his  sister 
Daisy  Menzel,  from  the  proceeds  of  the  mon- 
ey collected  from  this  note    On  June  1, 

1892,  Sylvia  Needles  executed  a  deed  con^ 
veying  the  land  In  question  to  her  brother- 
in-law,  John  E.  Nast,  for  the  pretended  con- 
sideration of  $1,000,  but  In  reality  got  noth- 
ing for  it  On  the  same  day,  and  contem- 
poraneous therewith,  John  B.  Nast  and  his 
wife,  Jane,  In  turn  executed  to  Sylvia  Nee- 
dles a  warranty  deed,  purporting  to  convey 
the  same  land,  which  deed  she  still  has,  but 
withholds  It  from  the  records  of  Linn  coun- 
ty. In  reference  to  this  transaction,  Mrs. 
Needles  testified  that  she  Mli  the  land  to 
her  brother-in-law  In  part  consideration  for 
a  photograph  gallery  purchased  In  conjunc- 
tion with  him;  that  she  finally  gave  up  her 
interest  in  tbe  gallery,  whereupon  Nast  and 
his  wife  in  turn  reconveyed  the  land  to 
her,  which  deed  she  still  has  in  her  posses- 
sion, but  has  never  filed  of  record.  The 
testimony  further  shows  that  at  about  this 
time  the  defendant  Sylvia  Needles  Induced 
her  sister-in-law,  Mrs.  Jane  B.  Nast,  to  buy 
up  the  notes  made  by  her  husband  to  Wil- 
liam T.  Leonard,  which  had  been  secured 
by  a  deed  of  trust  on  the  land  in  question 
(the  note  being  spoken  of  by  the  witnesses 
as  the  Wilson  &  Toms  note),  In  order  that 
the  land  In  question  might  not  be  sacrificed 
by  an  immediate  foredosiu'e  sale.  This  Mrs. 
Nast  did,  and  In  the  early  part  of  the  year 
1893  the  i^indpal  note  and  the  last  interest 
notev  together  with  the  deed  of  trust  secur- 
ing same,  were  transferred  and  assigned  to 
her,  she  paying  the  full  face  value  thereof, 
and  at  the  time  of  the  Institution  of  this 
suit  she  was  still  the  owner  and  holdor 
thereof.  The  principal  and  accrued  Interest 
on  these  notes  at  tbe  time  of  tbe  trial  of 
this  case  in  the  court  below  amounted  to 
about  $2,700.  It  Is  further  shown  by  the 
evidence  that  the  defendant  Jane  B.  Nast 
although  holding  these  past-due  notes  secur- 


Digitized  by  VjOOQIC 


242 


67  80UTHWESTEHN  REPORTER. 


(MOL 


ed  by  deed  of  trnst  on  the  land  in  salt, 
never  collected  or  received  any  rent  wbat> 
ever  from  tbe  bank,  but  that  Sylvia  Needles 
collected  the  rents  for  the  year  1892,  and 
after  that  John  E.  Nast,  claiming  to  own  the 
equity  of  redemption,  has  leased,  controlled 
and  received  the  rents  from  the  land  op  to 
the  time  of  the  bringing  of  this  suit. 

The  following  Is  the  special  finding  of 
facts  made  by  the  trial  court:  "That  John 
Ford  Is  the  administrator  of  John  T.  Needles, 
deceased,  who  died  intestate  In  the  year 
1801,  and  that  said  John  T.  Needles  made 
and  executed  to  Mary  Needles  the  note  for 
one  thousand  dollars  (|1,000)  dated  June  25, 
1873,  mentioned  in  the  first  count  of  said 
petition  and  filed  with  i^alntifrs  original 
petition  in  this  cause,  and  that  said  Mary 
Needles,  within  or  about  the  latt^  part  of 
the  year  1891,  assigned  by  Indorsement  and 
delivered  said  note  to  the  plalntifF.  The 
court  finds  that  at  the  time  of  the  assign- 
ment and  transfer  of  said  note  it  was  agreed 
by  and  between  said  Mary  Needles  and  the 
plaintiff,  Enoch  Needles,  In  part  considera- 
tion for  the  assignment  thereof,  that  the 
plaintiff  wonld,  out  of  the  proceeds  derived 
from  the  collection  of  said  note,  pay  over 
to  Charles  A.  Needles  and  Daisy  Needles, 
the  children  of  said  John  T.  Needles  by  his 
first  marriage,  the  aumiof  five  hundred  dol- 
lars each.  The  court  further  finds  that  on 
the  6th  day  of  July,  1901,  there  was  due 
on  said  note  the  sum  of  sixteen  hundred  and 
forty-five  dollars;  and  that  on  said  8th  day 
of  July,  1891,  the  said  John  T.  Needles  was 
the  owner  in  fee,  subject  to  the  deed  of  trust 
hereinafter  mentioned,  of  the  following  de- 
scribed land  and  premises  situate  in  Linn 
county,  Missouri,  to  wit:  All  the  southwest 
quarter  of  section  one  (1)  in  township  fifty- 
seven  (57),  of  range  twenty  (20)  lying  south 
of  the  Hannibal  and  St  Joseph  railroad,  ex- 
cepting nine  acres  off  of  the  east  end  of  said 
tract  heretofore  sold  to  William  W.  Hicks; 
and  that  on  said  6th  day  of  July,  1891,  the 
■aid  John  T.  Needles  made  a  voluntary  deed 
of  conveyance  of  said  land  and  premises 
to  his  wife,  the  defendant  Sylvia  J.  Needles, 
who  paid  nothing  therefor,  but  that  It  was 
recited  In  said  deed  that  the  said  grantee, 
Sylvia  J.  Needles,  should  pay  to  Charles  A. 
Needles  and  Daisy  Needles,  the  said  children 
of  said  John  T.  Needles  by  his  first  marriage, 
five  hundred  dollars  each,  within  one  year 
after  the  death  of  said  John  T.  Needles, 
with  6  per  cent  per  annum  Interest  thereon 
after  his  death,  and  that  said  Sylvia  J. 
Needles  did,  on  the  16th  of  September,  1892, 
pay  to  each  of  said  children  five  hundred  and 
thirty  dollars.  The  court  finds  that  the  said 
deed  from  the  said  John  T.  Needles  to  his 
wife,  the  defendant  Sylvia  J.  Needles,  as  to 
the  creditors  of  said  John  T.  Needles  and  the 
plaintiff  herein,  was  and  is  Invalid  and  void. 
The  court  finds  that  the  plaintiff  paid  over 
to  said  Charles  A.  Needles  by  draft  on  the 
4th  day  of  April,  1896,  the  sum  of  two  hun- 


dred dollars.  The  court  fnrtfa»  finds  that 
by  reason  of  the  agreement  made  by  plain- 
tiff with  the  said  Mary  Needles,  when  she 
assigned  to  him  said  note,  to  pay  out  of  said 
note,  when  collected,  one  thousand  dollars 
to  said  children  of  John  T.  Needles  by  bi» 
first  marriage,  and  by  reason  of  the  pay- 
ment made  by  the  defendant  Sylvia  J.  Nee- 
dles, of  five  hundred  and  thirty  dollars  to 
each  of  said  children,  the  plaintiff  is  not  en- 
titled to  judgment  for  the  whole  amount  of 
said  note,  but  only  to  the  balance  due  there- 
on after  deducting  the  sum  of  $1,060  paid 
by  said  Sylvia  J.  Needles  to  said  Charles  A. 
Needles  and  Daisy  Needles  (now  Daisy  Men- 
zel),  which  said  balance  amounts  to  $864.78, 
and  he  is  also  entitled  to  judgment  for  said 
sum  of  two  hundred  dollars  paid  by  plaintiff 
by  draft  to  said  Charles  A.  Needles,  making 
in  all  the  sum  of  $1,064.78,  to  which  he  is 
entitled  to  Judgment  as  against  the  defend- 
ant John  Ford,  as  administrator  of  the  es- 
tate of  John  T.  Needles,  deceased.  The 
court  further  finds  that  on  the  1st  day  of 
June,  1802,  the  defendant  Sylvia  J.  Needles 
made,  executed,  and  delivered  to  her  co- 
defendant  John  B.  Nast  a  deed.  In  form  of 
a  general  warranty,  purporting  to  convey  the 
land  herein  described,  to  said  Nast  which 
said  deed  is  of  record  in  the  recorder's  of- 
fice in  Linn  county,  Missouri,  in  book  86  at 
page  692.  The  court  further  finds  that  said 
last  mentioned  deed  was  a  mere  voluntary 
deed,  and  without  valuable  ctmslderation. 
The  court  further  finds  that  on  said  Ist  day 
of  June,  1802,  and  contemporaneous  with 
the  execution  of  the  warranty  deed  to  Nast 
for  said  land,  that  the  said  John  E.  Nast 
and  his  codefendant  Jane  E!.  Nast  made,  ex- 
ecuted, and  delivered  to  the  defendant  Syl- 
via J.  Needles,  a  deed,  in  form  a  general 
warranty,  purporting  to  reconvey  said  land 
to  said  Sylvia,  which  last  said  deed  has  been 
retained  in  the  possession  of  the  latter  and 
withheld  from  record.  The  court  further 
finds  that  said  John  T.  Needles  and  his  wife, 
Sylvia  J.  Needles,  by  their  deed  of  trust  dat- 
ed November  16,  1887,  conveyed  to  George 
W.  Toms,  trustee,  to  secure  to  William  F. 
Leonard  and  the  payment  of  a  principal  note 
for  $1,600  given  by  said  John  T.  Needles  to 
said  Leonard  for  borrowed  money,  and  also 
ten  coupon  notes  for  $56  each,  given  for 
semiannual  Interest  on  said  principal  note, 
which  principal  note  became  due  wi  Decem- 
ber 1,  1892,  and  on  which  date  the  last  one 
of  said  coupon  notes  became  dne,  the  fol- 
lowing described  land  and  premises  situate 
in  said  county  of  Linn,  state  of  Missouri, 
to  wit:  All  of  the  southwest  quarter  of  sec^ 
tion  one  (1),  In  township  fifty-seven  (57), 
range  twenty  (20)  except  forty-four  (44)  acres 
heretofore  conveyed  by  deeds  recorded  Id 
Book  V,  on  pages  259  and  362,  and  Book  8. 
on  page  205,  in  the  recorder's  office  of  said 
Linn  county,  containing  one  hundred  and 
twenty  acres,  more  or  less,  which  said  deed 
of  trust  is  recorded  In  Book  47,  on  page  (36, 
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In  said  recorder's  office.  And  the  court  finds 
that  at  or  about  the  time  of  the  maturity 
of  said  principal  note  and  the  last  one  of 
Bald  Interest  notes,  to  wit,  December  1, 1892, 
the  said  principal  note  and  said  coapon 
note  were  assigned  for  value  received  by 
said  Leonard  to  the  defendant  Jane  B.  Nast, 
who  thereupon  became  and  still  Is  the  holder 
and  owner  thereof;  and  that  said  notes,  by 
the  terms  of  said  deed  of  trust,  bear  interest 
after  the  maturity  at  the  rate  of  10  per  cent, 
per  annum.  And  the  court  further  finds 
that  since  the  death  of  said  John  T.  Needles, 
the  defendants,  other  than  the  defendant 
John  Ford,  administrator,  have  been  in  the 
possession  of  said  land,  and  have  collected 
and  received  the  rents  realized  from  the  an- 
nnal  renting  of  said  land  and  premises, 
which  in  equity  and  right  should  be  applied 
to  the  payment  of  the  Interest  accruing  on 
said  notes,  and  which  the  court  finds  has 
\}eea  sufficient  to  pay  off  and  discharge  the 
same  up  to  this  date.  The  court  finds  that 
there  Is  due  and  owing  to  said  defendant 
Jane  B.  Nast  the  amount  of  said  two  notes, 
being  the  sum  of  sixteen  hundred  and  fifty- 
six  dollars,  for  which  she  is  entitled  to  Judg- 
ment, and  to  have  said  deed  of  trust  fore- 
closed to  pay  such  Judgment,  and  that  she 
is  entitled  to  privity  and  first  lien  upon  and 
against  said  land  and  premises." 

Having  made  this  finding  of  facts,  the  court 
rendered  the  following  decree,  based  there- 
on: "It  is  tberefwe  considered,  ordered,  ad- 
jadged.  and  decreed  that  the  deed  of  the  de- 
fendant Sylvia  J.  Needles,  to  the  defendant 
John  E.  Nast  dated  June  1,  1882,  to  the  land 
herein  described  and  recorded  in  Book  85,  at 
page  582,  as  aforesaid,  and  as  well  also  the 
unrecorded  deed  purporting  to  reconvey  said 
land  to  said  Sylvia  J.  Needles,  and  each  of 
them,  to  be  set  aside,  on  the  grotmd  that  they 
and  each  of  them  are  fraudulent  and  void  as 
to  the  plaintiff  and  other  creditors  of  the 
said  John  T.  Needles,  deceased,  and  that  the 
defendant  Jane  E.  Nast  have  and  recover, 
aa  against  the  defendant  John  Ford  as  ad- 
mloistrator  of  the  estate  of  John  T.  Needles, 
deceased,  the  said  sum  of  sixteen  hundred 
and  fifty-six  dollars,  with  interest  thereon 
from  this  date  at  the  rate  of  10  per  cent  per 
annum,  and  that  the  plaintiff  have  and  re- 
corer  the  sum  of  ten  hundred  and  sixty-four 
dollars  and  seventy-eight  cents  as  against 
the  defendant  John  Ford,  as  administrator 
of  the  estate  of  John  T.  Needles,  deceased, 
with  Interest  thereon  from  this  date  at  the 
rate  of  6  per  cent  per  annuW,  and  that  the 
■aid  land  and  premises  aforesaid.  Included  In 
and  conveyed  by  said  deed  of  trust,  situate 
and  being  in  said  Linn  county,  Missouri,  to 
wit.  all  of  the  southwest  quarter  of  section 
one  (1),  in  township  fifty-seven  (57),  of  range 
twenty  (20),  except  forty-four  acres  hereto- 
fore conveyed  by  deeds  recorded  in  Book  V, 
on  pages  2S9  and  362,  and  Book  8,  on  page 
206,  In  the  recorder's  office  of  linn  county, 
to  be  sold  by  the  sheriff  of  said  Linn  county. 


In  the  manner  and  as  provided  for  the  sale 
of  real  estate  under  execution,  at  the  next 
regular  term  of  this  court  and  that  the  pro- 
ceeds derived  therefrom  be  applied  and  paid 
out  by  said  sheriff,  as  follows:  First  that 
he  pay  the  costs  of  this  suit  including  the 
costs  and  expenses  of  executing  and  carrying 
Into  effect  the  order  of  sale  herein;  and,  sec- 
ond, that  he  pay  to  said  defendant  Jane  E. 
Nast  the  Judgment  herein  In  her  favor  for 
sixteen  hundred  and  fifty-six  dollars,  with 
Interest  from  this  date  at  the  rate  of  10  per 
cent  per  annum,  and,  third,  that  he  next 
pay  to  the  plaintiff  the  Judgment  herein  in 
his  favor  for  ten  hundred  and  sixty-four  dol- 
lars and  seventy-eight  cents,  wiUi  interest 
thereon  from  this  date  at  the  rate  of  6  per 
cent  per  annum,  and  that  he  pay  over  the 
remainder  of  said  proceeds,  if  any  there  be, 
to  the  said  defendant  Sylvia  J.  Needles,  and 
that  the  clerk  of  this  court  issue  to  the 
sheriff  of  said  Linn  county  an  order  to  carry 
Into  effect  the  Judgment  and  decree  herein." 

From  this  decree,  after  an  Ineffectual  mo- 
tion for  new  trial,  the  defendants,  other  than 
Ford,  have  appealed  to  this  court  The  first 
question  to  be  considered  is  as  to  the  pro- 
priety of  the  findings  and  the  decrees  of  the 
court  It  is  objected  by  counsel  for  appel- 
lants that  the  facts  shown  did  not  warrant 
the  decree,  and  that  the  facts  found  by  the 
court  likewise  the  decree  based  tiiereon, 
went  far  beyond  the  scope  of  the  pleadings, 
and  therefore  the  decree  Is  erroneous. 

The  evidence  clearly  showed  that  at  the 
time  of  the  execution  of  the  deed  to  the  land 
in  question,  from  John  T.  Needles  to  his 
wife,  Sylvlai,  the  indebtedness  on  account  of 
the  note  in  suit  amounted  to  11,645,  and  that 
the  land  conveyed  was  all  tlie  property  then 
owned  by  John  T.  Needles,  thereby  depriving 
him  of  means  to  meet  his  liabilities.  The 
evidence  further  shows  that  no  consideration 
passed  for  the  deed;  thus  presenting  a  case 
of  a  debtor  whom  the  deed  itself  rendered 
insolvent  executing  a  voluntary  deed  to  his 
wife  of  all  the  property  he  owned,  thereby 
reducing  him  to  a  state  of  utter  insolvency. 
Such  a  transaction,  to  all  existing  creditors, 
must  be  deemed  fraudulent  in  law,  and  will 
stand  condemned  as  such,  unless  the  facts 
which  may  give  it  validity  are  shown  by  the 
grantor  or  grantee  receiving  the  conveyance. 
Lander  v.  Zlehr,  150  Mo.  403,  51  S.  W.  742, 
73  Am.  St  Rep.  45C.  The  transfer  of  the 
property  In  question  to  the  defendant  Sylvia 
Needles  by  her  husband,  John  Needles,  being 
thus  determined  fraudulent  as  to  his  credit- 
ors, including  the  plaintiff  in  this  case,  her  on- 
ly right  In  the  premises  was  to  either  pay  off 
tiie  existing  claim  against  the  estate  of  her 
husband  or  abandon  that  which  she  liad  re- 
ceived as  a  result  of  that  fraudulent  convey- 
ance. Doubtless  it  was  sought  by  the  deed 
from  John  T.  Needles  to  his  wife  to  make 
some  provision  for  her  and  his  children  by 
a  former  marriage,  but  conveyances  having 
their  sole  consideration  In  love  and  affection 
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cannot  be  regarded  other  than  voluntary, 
and  comiequently  fraudulent  and  void  as  to 
existing  creditors,  when  made  by  an  insol- 
vent,  or  one  made  Insolvent  by  the  very  act 
of  conveying  the  property,  and  this  although 
the  grantee  may  have  been  ignorant  of  the 
Insolvency  of  the  grantor,  and  ignorant  of 
the  fraud  committed  or  intended.  Snyder  y. 
Free,  U4  Mo.  360,  21  S.  W.  S47. 

There  was  ample  evidence  to  sustain  the 
finding  and  decree  of  the  circuit  court  that 
the  deed  from  Sylvia  Needles  to  John  E. 
Nast,  of  date  June  1,  1892,  was  fraudulent 
as  against  the  plaintiff,  because  without  con- 
sideration and  a  merely  voluntary  convey- 
ance; nor  does  the  fact  of  the  reconveyance 
of  the  land  by  Naat  and  wife  to  the  defend- 
ant Sylvia,  under  the  circumstances,  relieve 
It  of  its  fraudulent  character.  That  convey- 
ance, it  will  be  remembered,  was,  by  a  se- 
cret agreement  of  the  parties,  withheld  from 
record,  and  John  Nast,  claiming  the  equity 
of  redemption,  controlled  the  property  and 
collected  the  rents  therefrom,  as  if  the  deed 
by  him  had  never  been  made. 

It  is  particularly  urged  by  counsel  for 
appellants  that  as  the  court  below  found 
the  deed  from  John  T.  Needles  to  his  wife. 
Sylvia,  fraudulent  in  law,  because  voluntary 
as  to  existing  creditors,  it  then  erred  in  not 
decreeing  that  the  defendant  Sylvia  should 
have  dower  in  the  surplus,  derived  from  the 
sale  of  the  land  (xdered  sold,  after  payment 
of  the  Indebtedness  secured  by  the  deed  of 
trust,  in  which  she  had  Joined  with  her  hus- 
band In  executing.  In  this  appellant  Is  un- 
questionably right.  Having  decreed  the  con- 
veyance of  this  land  fraudulent  and  void  as 
against  the  creditors  of  John  Needles,  the 
law  of  this  state  Is  that  the  wife  of  the 
defrauding  debtor  is  entitled  to  dower,  and 
the  court  tha«fore  erred  In  not  giving  pre- 
cedence and  priority  to  the  widow's  dower 
right,  over  plaintifTs  claim,  and  in  postpon- 
ing h»  dower  in  the  surplus,  derived  from 
the  sale  of  the  land,  after  satisfying  of  the 
Wllscm  ft  ^oms  deed  of  trust  to  plaintiff's 
Judgment.  This  court  In  the  case  of  Bohan- 
non  V.  Combs,  97  Mo.  446,  11  8.  W.  232,  10 
Am.  St  Rep.  828,  thus  announced  the  rule: 
"Where  a  conveyance  of  the  husband  In 
which  the  wife  Joins  is  set  aside  as  being 
fraudulent  as  to  creditors,  this  will  result 
In  reviving  the  wife's  right  of  dower,  for 
that,  the  deed  of  the  husband  being  void, 
there  Is  no  estate  left  in  the  grantee  In 
which  the  relinquishment  of  dower  can  op- 
erate; hence  the  wife  Is  restored  to  her 
former  rights."  If  all  the  equities  of  the 
parties  to  this  suit  are  to  be  settled  and 
adjusted  according  to  the  different  plead- 
ings filed  herein,  tlie  defendant  Sylvia  Nee- 
dles' claim  of  dower  should  have  been  ac- 
corded priority  ovra  plaintiff's  claim,  as  Judg- 
ment creditor. 

The  next  contention  of  appellants  is  that 
the  finding  and  decree  of  the  court  as  to  the 
collectlan  of  rent;  and  the  application  of  the 


amount  so  found  to  have  been  collected  to 
the  reduction  of  Jane  EL  Nast's  claim  (based 
on  her  right  as  holder  and  owner  of  tbe 
Wilson  &  Toms  deed  of  trust  on  the  land), 
thereby  cutting  it  down  from  $2,700  to  $1,- 
635,  Is  based  on  no  allegation  of  the  plead- 
ing on  which  the  case  was  tried,  but,  on. 
the  contrary,  the  finding  and  decree  in  that 
respect  went  far  beyond  the  scope  of  the 
pleadings,  no  part  of  which  is  referable  to 
the  possession  of  the  land  or  the  receipt  of 
the  rents  and  pnrflts  therefor,  and  that  the 
decree  is  not  such  as  plaintiff  was  entitled 
to  under  the  facts  as  disclosed  by  the  evi- 
dence. It  has  uniformly  been  held  that  a 
party  cannot  allege  one  cause  of  action  in 
his  petition  and  recover  upon  an  entirely 
different  cause,  although  the  two  causes 
might  properly  be  united  in  the  one  action. 
Our  practice  act,  with  all  Its  liberality,  will 
not  permit  a  party  to  sue  for  one  thing  and 
recover  a  Judgmoit  for  another  and  entirely 
different  thing.  Though  a  plainfiff  may 
have  other  and  different  relief  from  that 
prayed  for,  the  decree  must  nevertheless  be 
supported  by  both  the  pleadings  and  tbe 
proof.  The  rule  that  under  a  general  prayer 
for  relief  a  party  may  have  any  relief  to 
which  he  may  show  himself  entitied  is  lim- 
ited to  r^ef  founded  on  and  consistent  with 
the  scope  of  the  pleadings,  and  not  such  as 
may  have  been  developed  at  the  trial.  New- 
ham  V.  Kenton,  79  Mo.  382;  Reed  v.  Bott, 
100  Mo.  62,  12  S.  W.  347,  14  S.  W.  1089. 
Before  the  court  could  propoly  have  gone 
Into  the  question  of  rents  and  profits  col- 
lected by  defendants,  or  either  of  them, 
from  the  lands  In  controversy,  there  ought 
to  have  been  some  allegation  with  respect 
thereto  in  the  petition  filed,  or  some  other 
pleadings  in  the  case.  The  petition  filed  in 
this  case  contains  no  averment  touching  the 
matter  of  rents  and  profits  received  from 
the  land  in  question  by  appellants  or  any  of 
them,  nor  is  any  accoimting  sought  with  re- 
spect thereto.  Moreover,  the  evidence  does 
not  show  the  amount  of  rent  received  from 
the  land  from  any  one  designated  time  to 
any  other  designated  time,  and  besides  there 
is  no  evidence  that  Mrs.  Nast  ever  received 
any  rent  from  the  land  during  any  ot  tbe 
time  she  held  tbe  mortgage  upon  it  We 
must  therefore  hold  that  the  court  erred  in 
reducing  the  mortgage  Indebtedness  from 
$2,700  to  $1,656,  on  the  theory  that  Mrs. 
Nast  has  been  in  the  possession,  receiving 
the  rents  from  the  land,  since  the  death  of 
John  Needles,  and  that  the  rents  would  equal 
and  should  be  applied  to  the  payment  of  the 
interest  accruing  on  said  mortgage  indebt- 
edness from  that  time  to  the  date  of  the  in- 
stitution of  this  suit.  Such  a  finding  and 
decree  in  the  case  was  neither  Justified  by 
the  facts  nor  warranted  in  the  conditions  of 
the  pleadings. 

Objection  is  also  made  that  the  court  com- 
mitted error  Jn  allowing  the  plaintiff  to  tes- 
tify,  over   appellants'   objection,   as   to   the 
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agreement  between  himself  and  mother  In 
reference  to  the  consideration  tac  the  trana- 
fer  to  himself  of  the  notee  In  suit  Conced- 
ing, without  deciding,  that  plaintiff  was  In- 
competent to  testify  to  the  conversation  with 
bis  deceased  mother,  yet  the  appellants  are 
In  no  position  to  complain  of  the  actlMi  of 
the  conrt  In  this  regard,  for  the  reason  that 
tbe  attention  of  the  conrt  was  not  called  to 
the  alleged  etror  in  the  motion  tor  new 
triaL  Also  the  question  as  to  the  misjoin- 
der of  parties  defendants  and  of  a  misjoin- 
der of  action,  raised  by  appellants,  Is  a  ques- 
tion not  open  for  review  on  this  appeal 
This  point  was  not  raised  by  appellants.  In 
the  court  bdow  by  demurrer  or  motion  in 
arrest,  although  the  alleged  defects  appear- 
ed on  the  pleadings.  Failing  to  make  the 
point  In  this  way,  It  most  be  deemed  waived. 
As  this  case  is  to  be  remanded,  It  Is  not 
deemed  necessary  to  pass  upon  all  the  nu- 
merous assignments  of  error  made  by  ap- 
pellants. The  judgment  of  the  circuit  conrt 
will  for  the  reasons  indicated  be  reversed, 
and  the  cause  remanded.  All  concur,  except 
TALLIAXT,  J.,  absent 


BOBARDS  V.  BROWN  et  al. 

(Sapreote  Conrt  of  Missouri,  Division  Mo.  1. 
March  12,  lfi02.) 

WILXr-CONSTRUCnON— DEVISE   OF  REMAIN- 
DER. 

Testator,  having  a  wife,  a  daughter,  and 
three  sons,  V^  J-,  and  W.,  all  married,  and 
V.  and  J.  insolvent,  with  judgments  against 
them,  by  his  will  nrst  gave  to  each  of  his 
children  |1,  then  gave  his  property  to  his  wife 
dnring  widowhood,  adding  that,  in  event  of  his 
wife  dying  before  him,  he  willed  that  all  his 
property  be  distribnted  "as  follows,"  following 
which  IS  a  devise  and  beqnest  of  one-fourth 
of  his  property  to  each  of  tne  four  persons,  his 
daughter,  W.,  and  the  wives  of  V.  and  J. 
Belli,  that  there  was  a  devise  of  the  remainder 
to  these  persona,  though  testator's  wife  surviv- 
ed him. 

Appeal  from  Hannibal  conrt  of  common 
pleas;  W.  M.  Boulware,  Special  Judge. 

Action  by  J<riin  L.  BoBards  against  John 
J.  Brown  and  others.  Judgment  for' defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Ejectment  for  an  undivided  one-fourth  In- 
terest in  the  east  lOU  feet  In  lot  2,  block  87, 
in  the  dty  of  Hannibal,  Mo.  The  defend- 
ants prevailed  in  the  lower  court,  and  the 
plaintiff  appealed. '  The  petition  is  In  the 
usual  form,  and  the  ouster  Is  laid  as  of  the 
16tli  of  January,  1899.  The  answer  denies 
title  or  right  to  possession  In  the  plaintiff, 
and  asserts  the  fee-simple  title  to  be  in  de- 
fendants, Delia  A.  Brown,  wife  of  Jobn  J, 
Brown,  William  G.  Brown,  Charlotte  B. 
White  and  Shirley  A.  White  (Jointly),  and 
Mary  V.  Brown,  each  owning  an  undivided 
one-fourth  interest,  and  further  avers  pos- 
session to  be  in  Johti  J.  Brown,  as  their  ten- 
ant by  the  month.  The  reply  is  a  general 
denial.    George  Brown  la  the  common  source 


of  title.  The  defendants  claim  as  devisees 
under  his  wlU.  The  plaintiff  claims  under 
a  sherUTs  deed,  resting  upon  a  judgment 
agaltist  John  J.  Brown,  who  was  a  son  oi 
George  Brown,  and  upon  the  proposition 
that  George  Brown  died  Intestate,  except  as 
to  a  life  estate  left  to  his  widow,  which  has 
terminated,  and  hence  the  idalntlff  has  suc- 
ceeded to  the  rights  of  John  J.  Brown  in  the 
estate  of  his  father  George  Brown.  The 
case  was  tried,  in  part,  upon  the  following 
agreed  statemoit  of  facts:  "Said  parties, 
plaintiff  and  defendants,  agree  that  in  the 
trials  of  the  above  cause  the  following  facts 
are  conceded,  and  that  neither  party  wUl  be 
required  to  make  further  proof  thereof  than 
this  agreement:  (1)  That  George  Brown, 
Senior,  being  a  citizen  of  Hannibal,  Mis- 
souri, died  on  March  22,  1897,  seised  in  fee 
owner  of  the  property  described  in  the  peti- 
tion, vis.,  the  east  100  feet  of  lot  2  in  block 
87  In  Hannibal,  Missouri.  (2)  That  at  the 
time  <^  his  death  said  George  Brown,  Sr., 
left  surviving  him  his  widow,  Charlotte 
Brown,  his  son,  John  J.  Brown,  his  son, 
William  G.  Brown,  his  grandsons,  Arthur 
y.  Brown  and  George  Brown,  sons  of  said 
George  Brown,  Sr.'s,  son,  Joshua  V.  Brown, 
who  died  Intestate  June  1,  1896,  and  the 
grandson  of  said  George  Brown,  Sr.,  Shirley 
A.  White,  and  the  granddaughter  of  said 
George  Brown,  Sr.,  Charlotte  B.  White,  chil- 
dren and  sole  heirs  at  law  of  George  Brown, 
Sr.'s,  daughter,  Mary  B.  White,  who  died  In- 
testate Oct.  8,  1893;  all  residents  of  Hanni- 
bal, Missouri.  Said  William  G.  Brown  was 
at  tio  time  insolvent,  and  he  died  July  4, 
1899,  leaving  a  widow,  Mary  W.  Brown,  and 
one  child,  a  son,  William  O.  Brown.  (3) 
That  Mrs.  Charlotte  Brown,  widow  afore- 
said, occupied  said  premises  at  the  time  of 
her  death,  which  event  occurred  on  January 
14,  1899.  (4)  That  the  entire  monthly  value 
of  the  rents  and  pn^ts  of  said  premises  is 
flO  per  month.  (5)  That  In  the  year  1890 
W.  K.  White,  a  resident  of  Hannibal,  Mis- 
souri, and  the  husband  of  said  Mary  B. 
White,  became  a  confirmed  inebriate,  and 
unable  to  support  his  wife  or  children,  and 
that  he  so  remained  up  to  the  time  of  the 
death  of  said  George  Brown,  Sr.  (6)  That 
In  the  year  1873  said  Joshua  V.  Brown  and 
said  John  J.  Brown,  residents  of  Hannibal, 
Missouri,  copartners  carrying  on  a  jewelry 
store,  failed  In  business  at  said  city;  that 
Judgments  were  rendered  against  them  and 
misatlsfied  at  the  time  of  the  death  of  said 
George  Brown,  Sr.;  said  John  J.  Brown  and 
the  estate  of  Joshua  Van  Brown,  dec'd,  re- 
mained Insolvent  (7)  That  during  all  said 
time  George  Brown,  Sr.,  was  a  resident  of 
Hannibal,  Ma,  and  was  personally  cognizant 
of  all  said  facts  and  circumstances.  (8)  That 
said  John  J.  Brown  claims  solely  as  tenant 
under  the  alleged  devisees  of  said  George 
Brown,  Sr.  (9)  That  said  Delia  A.  Brown 
claims  the  undivided  one-fourth  of  the  prem- 
ises In  suit  In  her  own  right  by  alleged 


Digitized  by  VjOOQIC 


246 


8T  SOUTHWESTERN  REPORTER. 


(Mo. 


devise  from  said  Geors«  Brown,  8r.,  and  the 
remaining  three-fourtlis  as  tenant  under  otlm 
alleged  deviaees  of  said  George  Brown,  Sr. 

(10)  That  J(din  J.  Brown,  oo  Slarcb  13,  1899, 
executed  and  ddivered  to  Delia  A.  Brown  a 
quitclaim  deed  to  the  property  described  In 
the  petition  for  the  conaideratlo'n  therein  ex- 
pressed of  lore  and  affection  and  one  dol- 
lar; that  said  deed  has  been  duly  recorded. 

(11)  To  any  of  the  aforesaid  facts,  or  al- 
lured facts,  the  plaintiff,  of  the  one  part, 
and  both  defendants,  ot.  the  other  part,  mu- 
tually reserve  the  right  to  enter  objection 
on  grounds  of  Irrelevancy  and  incompetency, 
and  to  except  to  any  ruling  of  the  court  over- 
ruling or  falling  to  sustain  such  objections. 
This  stipulation  is  not  exclusive  of  other 
evidence.  Witness  our  hands  in  duplicate 
this  Sept  14,  1809.  John  L.  RoBards,  pro 
Se.  F.  L.  Sch<^eld,  Attorney  for  Plaintiff. 
Thomas  H.  Bacon,  Attorney  for  Defendants." 
The  plaintiff  r«ad  in  evidence  the  first,  sec- 
ond (except  the  last  clause  thereof),  third, 
fourth,  eighth,  ninth,  tenth,  and  eleventh 
paragraphs  of  this  agreed  statement,  and 
then  Introduced  In  evidence  the  sheriff's  deed, 
dated  Noyember  20,  1807,  and  based  upon  a 
Judgment  In  favor  of  the  plaintiff  and 
against  John  J.  Brown,  rendered  May  14, 
1889,  and  proof  as  to  the  value  of  the  month- 
ly rents,  and  then  rested.  The  defendants 
read  In  evidence  the  will  of  George  Brown, 
which  is  as  follows:  "I,  George  Brown,  Sr., 
of  the  city  of  Hannibal,  Marlon  county,  Mis- 
souri, of  sound  mind  and  disposing  memory, 
do  make,  declare,  and  publish  this  my  last 
will  and  testament,  hereby  revoking  all  othor 
wills  heretofore  made  by  me.  1st  I  direct 
that  all  of  my  Just  debts,  the  expenses  of  my 
last  sickness,  and  my  funeral  expenses  be 
first  paid  out  of  my  estate  by  my  executors, 
hereinafter  named.  2nd.  I  give  and  be- 
queath the  simi  of  one  dollar  to  each  of  my 
children,  namely,  J.  Van  Brown  the  sum  of 
me  dollar,  to  John  J.  Brown  the  sum  of 
one  dollar,  to  William  O.  Brown  the  sum  of 
one  dollar,  to  Mary  B.  White,  the  wife  of 
W.  K.  White,  tlie  sum  of  one  dollar.    Srd. 

I  To  my  well  beloved  wife  Charlotte  Brown, 
for  and  during  her  widowed  life,  and  as  long 
as  she  remains  single,  I  give,  devise,  and  be- 
queath all  of  my  estate  and  property,  real 
and  personal,  consisting  of  town  lots  and  the 
improvements  thereon,  all  of  my  stock  in 
trade  in  my  store  at  No.  307  Broadway, 
Hannibal,  Missouri;  also  all  bonds,  bank 
stock,  money,  store  fixtnres,  and  household 
furniture;  all  of  said  real  and  personal  prop- 
erty herein  devised  and  bequeathed  lying  and 
being  in  the  city  of  Hannibal,  Marion  coun- 
ty, Missouri.  In  the  event  that  my  said  wife 
should  not  be  living  at  the  time  of  my  death, 
then.  In  that  event  I  will  that  all  my  prop- 
erty, both  real  and  personal,  be  distributed 
as  follows:  To  my  daughter,  Mary  B.  White, 
wife  of  W.  K.  White,  to  her  sole  and  sepa- 
rate use,  free  from  the  control  of  her  said 
husband,  I  give  and  devise  a  one-fourth  In- 


tex^Bt  of,  in,  and  to  all  ttie  real  estate  of 
which  I  may  be  possessed  at  the  time  of  my 
death,  wherever  the  same  may  be  situate. 
I  also  give  and  bequeath  to  her,  to  her  sole 
and  separate  use,  free  from  the  control  of 
her  said  husband,  a  one-fourth  Interest  In 
abd  to  any  peieonal  property,  c<»isisting  of 
money,  bonk  stock,  stock  in  trade,  and  house- 
hold furniture  of  which  I  may  be  possessed 
at  the  time  of  my  death.  To  my  beloved 
daughter-in-law  Mary  V.  Brown,  wife  of 
my  son  J.  Van  Brown,  to  her  sole  and  sepa- 
rate use.  free  from  the  control  of  her  said 
husband.  I  give  and  devise  a  one-fourth  in- 
terest of.  In,  and  to  all  the  real  estate  of 
which  I  may  be  possessed  at  the  time  of 
my  death,  wherever  the  same  may  be  situate. 
I  also  give  and  bequeath  to  her,  to  her  sole 
and  separate  use,  free  from  the  control  of  her 
said  husband,  a  one-fourth  Interest  In  and  to 
any  personal  property,  consisting  of  money, 
bank  stock,  stock  In  trade,  and  househ<dd 
furniture  of  which  I  may  be  possessed  at 
the  time  of  my  death.  To  my  beloved 
daughter-in-law  Delia  A.  Brown,  wife  of  my 
son  John  J.  Brown,  to  her  sole  and  separate 
use,  free  from  the  control  of  her  said  hus- 
band, I  give  and  devise  a  one-fourth  inter- 
est of,  in,  and  to  aU  the  real  estate  of  which 
I  may  be  possessed  at  the  time  of  my  death, 
wherever  the  same  may  be  situate.  I  also 
give  and  bequeath  to  her,  to  her  sole  and 
separate  use,  free  from  the  control  of  her 
said  husband,  a  one-fourth  Interest  in  and 
to  any  personal  property,  consisting  of  mon- 
ey, bank  stock,  stock  in  trade,  and  house- 
hold furniture  of  which  I  may  be  possessed 
at  the  time  of  my  death.  To  my  son  Wil- 
liam O.  Brown,  I  give  and  devise  a  one- 
fourth  Interest  of,  In,  and  to  all  my  real 
estate  of  which  I  may  be  possessed  at  the 
time  of  my  death,  wherever  the  same  may 
be  situate.  I  also  give  and  bequeath  to  him 
a  one-fourth  interest  In  and  to  any  personal 
property,  consisting  of  money,  bank  stock, 
stock  In  trade,  and  household  furniture  of 
which  I  may  be  possessed  at  the  time  of 
my  death.  I  hereby  appoint  my  swi  John 
J.  Brown  and  my  son  William  O.  Brown 
executors  of  this  my  will,  and  It  Is  my  re- 
quest that  the  said  parties  be  not  requested 
to  give  b<md.  In  witness  whereof,  I  have 
this  day,  the  5th  day  of  April,  A.  D.  1892. 
signed  and  sealed  and  published  and  declar- 
ed this  Instrument  as  my  will,  at  Hannibal. 
Missouri.  George  Brown.  [Seal]."  "The  said 
George  Brown,  at  said  city  of  Hannibal, 
Missouri,  on  said  5th  day  of  April,  A.  D. 
1892,  signed  and  sealed  this  Instrument  and 
published  and  declared  the  same,  as  and 
for  his  last  will,  and  we  at  his  request  and 
in  his  presence,  and  in  the  presence  of  each 
other,  have  hereunto  written  our  names  as 
subscribing  witnesses.  FUed  April  6th,  1897. 
Samuel  J.  Harrison.  George  M.  Harrison." 
The  defendants  also,  over  plaintiff's  objec- 
tions, re^d  In  evidence  articles  5,  6,  7,  and 
last  two  lines  of  2.  of  the  agreed  statement 
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The  defendants  also  read  In  evidence  two  ex- 
ecutlons  that  were  Issued  upon  the  ]udgm«it 
of  the  plaintiff  against  John  J.  Brown,  the 
first  dated  April  4,  1892,  and  the  second,  un- 
der which  the  property  in  question  was  sold, 
dated  March  27,  1897.  The  defendants  also 
read  In  evidence  the  abstracts  of  five  other 
unsatisfied  Judgments  against  John  J.  Brown, 
rendered  between  September,  1879,  and  Sep- 
tember, 1888.  The  defendants,  over  the 
plaintUTs  objections,  also  Introduced  evidence 
tending  to  show  that  the  testator  k&ew, 
when  he  executed  the  will,  that  these  judg- 
ments were  outstanding  against  his  son  John 
J.  Brown,  and  that  his  said  son  bad  been 
insolvent  for  more  than  10  years  before  the 
wQl  was  executed;  also  that  the  plaintiff 
knew  of  the  terms  of  the  will  before  he  pur- 
chased the  property  at  the  sherlfTs  sale.  The 
plaintiff  asked  and  the  court  refused  to  in- 
stract  that  the  will  conveyed  a  life  estate  to 
the  widow,  and  was  Ineffectual  in  nil  other 
respects,  and  that  John  J.  Brown  became  the 
ovmer  of  one-fourth  of  the  property  in  con- 
troversy, under  the  statute  of  descents,  upon 
the  death  of  the  father,  subject  to  the  life 
estate  of  the  widow,  which  Interest  of  John 
J.  Brown  passed  to  the  plaintiff  by  the 
sherUTs  deed.  On  the  contrary,  the  court 
Instructed  the  jury  that  the  will  of  George 
Brown  passed  the  entire  estate,  and  that  no 
title  descended  to  John  J.  Brown,  and  hence 
the  verdict  must  be  for  the  defendants.  Aft- 
er proper  steps,  the  plaintiff  appealed. 

John  li.  RoBaids  and  F.  L.  Scbofleld,  for 
appellant.    Thos.  H.  Bacon,  for  respondents. 

MARSHALL,  J.  (after  stating  ttte  facts). 
Tlie  statute  of  wills  gives  every  man  the  pow- 
er to  dispose  of  his  property  after  his  death. 
Courts  will  respect  and  compel  juries  to  re- 
spect his  intention.  Neither  courts  nor  ja- 
rles  can  by  construction  make  a  will.  Their 
proper  province  is  to  Interpret  the  will,  not 
to  substitute  their  notions  as  to  the  proper 
disposition  of  the  estate  for  these  of  the  tes- 
tator. If  the  testator  is  of  sound  and  dls- 
*  posing  mind,  and  knows  what  he  owns,  and 
Is  mindful  of  the  existence  of  those  who  have 
a  natural  claim  to  his  bounty;  if  he  is  not 
undnly  or  Improperly  influenced,  and  no 
fraud  is  perpetrated  upon  him;  in  other 
words,  if  the  will  is  his  act,  and  not  the  re- 
sult of  the  mind  and  wish  of  another  over 
him,— the  will  is  his,  and  his  intentions  must 
be  observed.  These  competent  conditions 
and  necessary  prerequisites  having  been  as- 
certained to  exist,  the  next  question  is,  does 
the  written  document  conform  to  the  Inflexi- 
ble mles  of  law?  No  forms  of  expression,  no 
technical  words,  are  required  to  constitute 
the  paper  a  good  will.  The  statute  requires 
evoy  court  to  have  due  regard  to  the  direc- 
tions of  the  will  and  the  true  Intent  and 
meaning  of  the  testator.  This  intent  and 
meaning  can  be  best  ascertained  by  the  court 
pntttng  Itself,  as  far  as  may  be,  in  the  place 


of  the  testator,  and  reading  the  wQl  In  the 
light  of  his  environment  at  the  time  the  will 
was  made.  When  the  true  intent  and  mean- 
ing can  be  thus  ascertained  all  technical  rules 
of  construction  must  give  way.  Murphy  t. 
Carlhi,  113  Mo.  112,  20  S.  W.  786,  35  Am. 
St  Rep.  689;  Hurst  T.  Von  de  Veld,  158  Mo. 
loc.  cit  246,  58  8.  W.  1056.  But  It  frequenUy 
happens  that  the  language  employed  by  the 
testator,  or  used  by  the  scrivener,  leaves  the 
meaning  and  Intent  of  the  testator  in  doubt 
Then  the  necessity  for  judicial  Interpretation 
and  adjudication  arises.  If  there  Is  such  a 
patent  ambiguity  presented  as  makes  the  will 
impossible,  the  will  fails  because  the  true  In- 
tention cannot  be  ascertained  from  the  will 
Itself,  for  as  no  court  can  make  a  will  it 
cannot  permit  witnesses  to  make  it  by  tell- 
ing what  the  testator  intended.  If,  on  the 
contrary,  the  ambiguity  is  latoit  and  two 
constructions  are  made  possible,  one  of  which 
kills  and  the  other  preserves  the  life  of  the 
will,  the  court  will  adopt  the  latter  construc- 
tion, and  will  admit  parol  testimony  showing 
the  environments  of  the  testator  and  his  feel- 
ings towards  the  ben^clarles  named  and 
towards  those  naturally  tied  to  him.  Webb 
T.  Hayden  (Mo.)  66  S.  W.  loc.  cit  761. 

In  the  construction  of  a  will,  the  court  al- 
ways starts  with  the  presumption  that  the 
testator  Intended  to  dispose  of  his  whole  es- 
tate. Watson  v.- Watson,  110  Mo.  loc.  dt 
170,  19  S.  W.  B43.  Here,  again,  the  true  hi- 
tent  must  be  ascertained  and  followed.  In 
pursuance  to  this  fundamental  presumption, 
and  to  prevent  the  happening  of  the  In- 
congmous  condition  of  the  estate  passing 
partiy  by  will  and  partly  by  descent  words 
may  be  supplied,  transposed,  or  changed  in 
the  will,  so  "that  the  instrument  may  not 
perish  and  the  manifest  intention  of  the  par- 
ties be  not  defeated  by  the  palpable  error 
of  the  scrivener."  Briant  v.  Garrison,  150 
Mo.  loc.  cit  668,  62  S.  W.  361,  citing  and 
following  Rlnes  v.  Mansfield,  96  Mo.  loc.  dt 
898,  9  S.  W.  798;  Presnell  v.  Headlet  141 
Mo.  loc.  cit  194,  43  S.  W.  378;  Thomson  v. 
Thomson,  115  Mo.  67,  21  S.  W.  1085;  Nichols 
V.  Boswell,  103  Mo.  loc.  cit  160,  16  S.  W. 
843;  Wolfe  V.  Dyer,  95  Mo.  545,  8  S.  W.  551; 
and  Johnson  v.  Bowlware,  149  Mo.  461,  61 
S.  W.  109. 

It  only  remains  to  apply  these  principles 
to  the  case  at  bar.  The  testator's  presumed 
Intention  was  to  dispose  of  the  whole  estate 
by  will,  and  not  simply  to  carve  out  a  par- 
ticular estate,  dispose  of  It  by  will,  and  leave 
the  fee  or  remainder  to  be  devolved  by  the 
statute  of  descents.  His  environments  when 
he  made  the  will  were  these:  He  had  a  wife: 
he  had  three  living  sons,  Joshua  Van  Brown, 
John  J.  Brown,  and  William  G.  Brown,  all 
of  whom  were  married,  and  of  whom  John  J. 
Brown,  at  least  was  insolvent  and  had 
Judgments  outstanding  against  him;  he  had 
one  living  daughter,  Mary  B.  White,  wife  of 
W.  K.  White.  With  these  conditions  In  mind, 
be  made  the  will  in  question  In  this  case. 
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After  directing  the  payment  of  his  debts  and 
funeral  ezpenses,  he  first  gave  to  each  of  his 
children  the  snm  of  $1,  and  then  he  gave  all 
his  property  to  his  wife  "for  and  during  her 
widowed  life,  and  as  long  as  she  remains 
single."  No  power  of  disposal  was  given. 
Then  he  added:  "In  the  event  that  my  said 
wife  shall  not  be  living  at  the  time  of  my 
death,  than,  in  that  event  I  will  that  all  my 
property,  both  real  and  personal,  be  distribut- 
ed as  follows."  That  is,  he  devised  to  his 
daughter,  Mary  B.  White,  to  his  daughter-in- 
law  Mary  V.  Brown,  wife  of  his  son  Joshua 
Van  Brown,  to  his  daughter-in-law  Delia  A. 
Brown,  wife  of  his  son  John  J.  Brown,  and 
to  his  son  William  O.  Brown  one-fourth  each 
of  all  his  property.  He  then  appointed  his 
sons  John  J.  and  William  O.  Brown  his  ex- 
ecutors, without  bond.  The  plaintifr  contends 
that  the  efTect  of  this  is  that  he  died  testate, 
so  far  as  to  create  a  life  estate  In  his  wife 
If  she  survived  him,  and  intestate  as  to  his 
children  If  his  wife  survived  him,  and,  if  his 
wife  did  not  survive  him,  then  he  died  tes- 
tate as  to  his  children.  On  the  other  hand, 
the  defendants  contend  that  the  clear  Intent 
and  purpose  of  the  will  was  to  provide  a 
life  estate  for  his  wife  and  give  the  fee  in 
equal  parts  to  his  daughter,  Mary,  his  son 
William,  and  his  two  daughters-in-law,  the 
wives  of  his  two  sons,  John  J.  and  Joshua 
Van  Brown,  and  that,  knov^ing  their  insolven- 
cy, and  that  judgments  were  outstanding 
against  John,  he  Intended  to  take  care  of 
his  said  sons'  families,  and  not  to  allow  any 
part  of  his  estate  to  go  to  the  payment  of 
his  sons'  debts.  In  other  words,  the  plain- 
tiff contends  that  the  devise  of  the  fee  to 
his  children  and  daughters-in-law  was  condi- 
tioned upon  his  wife  being  dead  when  the 
will  took  effect,  and  that,  as  his  wife  was 
alive  when  he  died,  the  devise  to  the  children 
failed,  and  therefore  only  the  devise  to  the 
widow  for  life  and  during  widowhood  re- 
mained, and  the  fee  descended  to  his  heirs  sub- 
ject to  the  life  estate,  and,  as  the  life  estate 
Is  now  terminated,  he  is  entitled  to  the  pos- 
session of  the  undivided  one-fourth  that  de- 
scended to  John  J.  Brown,  by  vta*tue  of  his 
purchase  thereof  at  the  sheriff's  sale  afore- 
said. Or,  otherwise  stated,  the  plaintiff  con- 
tends that  the  will  Is  to  be  read  in  two  sec- 
tions or  divisions,— the  first  to  consist  of  all 
that  precedes  the  clause  that  it  is  claimed 
constitutes  the  condition,  to  wit,  "In  the 
event  that  my  said  wife  should  not  be  living 
at  the  time  of  my  death,"  etc.;  and  the  sec- 
ond to  consist  of  all  that  follows  that  clause. 
If  this  be  adopted  as  the  true  rule,  and  the 
will  be  read  literally,  and  not  as  of  the  in- 
tention of  the  testator,  and  the  words  be 
read  in  their  sequence  only,  the  result  Is  this: 
The  four  children  would  get  |1  each,  and 
the  widow  a  life  estate,  without  power  of  dis- 
posal. The  fee  to  all  the  balance  would  re- 
main undisposed  of  by  will.  This  construc- 
tion Is  manlfestiy  not  the  true  construction. 


for  It  violates  the  fundamental  presumption 
of  law  that  the  testator  hitended  to  dispose 
of  his  whole  property  by  will,  and  not  to 
leave  any  part  or  estate  thwein  to  be  devolv- 
ed by  the  statute  of  descents.  The  devise  of 
only  $1  each  to  his  sons  John  and  Joshua  Is 
full  of  meaning  and  significance.  Such  de- 
vises to  insolvent  sons  and  the  giving  of  a 
proportionate  share  to  their  wives,  with  the 
intent  to  provide  for  the  daughters-in-law 
and  the  grandchildren,  and  to  prevent  the 
creditors  of  the  sons  from  being  paid  out  of 
the  testator's  property,  are  not  without  prece- 
dent Watson  V.  Alderson,  146  Mo.  333,  4S 
S.  W.  478,  69  Am.  St  Rep.  615.  But  no  such 
Intent  can  be  found  for  giving  his  daughter, 
Mary,  and  his  son  William  only  |1  each; 
nor  is  there  any  inconsistency  between  the 
devise  of  ?1  to  them  by  this  clause  and  the 
devise  of  one-fourth  of  the  fee  in  remainder 
to  them  by  the  subsequent  clause  of  the  will. 
Several  separate  bequests  may  be  given  to 
the  same  person  by  different  clauses  of  a  will. 
Therefore  to  read  the  will  in  sections,  as  the 
plaintiff  contends  should  be  done,  does  not 
give  full  effect  to  the  intention  of  the  testator, 
and  does  not  dispose  of  the  whole  estate  by 
will,  and  would,  furthermore,  make  possible 
the  very  condition  the  testator  chiefly  intend- 
ed to  prevent  to  wit  the  possibility  of  bis 
sons'  creditors  reaching  any  part  of  his  estate 
to  pay  their  claims  against  his  sons.  This 
construction  must  therefore  be  discarded  and 
rejected,  if  any  other  construction  is  possible. 
The  Intention  of  the  testator  was  plainly  this: 
First  to  prevent  his  sons'  creditors  reaching 
or  sharing  in  his  property;  second,  to  pro- 
vide for  his  wife  for  life,  if  she  survived  him 
and  remained  single;  third,  after  his  wife's 
death,  whether  before  or  after  his  will  took 
effect  to  provide  for  his  children  and  their 
families,  and  to  do  it  In  such  a  manner  as  to 
exclude  his  sons'  creditors  from  participation 
in  any  part  of  his  estate.  This  intention  be- 
ing plain,  the  only  question  remaining  is, 
has  the  testator  expressed  it  in  such  manner 
as  not  to  vitiate  his  intention  by  using  words 
and  terms  that  violate  some  inflexible  rule 
of  law?  It  is  argued  that  the  words,  "In  the 
event  my  wife  be  not  living  at  the  time  of 
my  death,"  etc.,  have  this  effect  Those 
words  are  wholly  superfluous  and  meaning- 
less, and  the  estates  created  by  the  will 
would  be  exacQy  the  same,  and  would  take 
effect  at  exactiy  the  same  time  and  upon  the 
same  contingencies,  if  no  such  words  were 
in  the  will.  Thus  a  life  estate  devised  to  the 
wife.  If  she  survived  her  husband,  that  es- 
tate would  take  effect  at  his  death,  and  con- 
tinue during  her  life,  and  the  fee-simple  es- 
tate in  remainder  would  not  vest  in  the  chil- 
dren or  devisees  until  the  termination  of  the 
life  estate.  On  the  other  hand,  if  the  wife 
died  before  the  testator,  the  life  estate  to  her 
could  never  vest  and  the  fee-simple  ronaln- 
der  would  take  effect  at  once.  Hence  the 
words,  "In  the  event  my  wife  should  not  be 
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lirlns  at  my  death,"  et&,  prorlde  for  no  oon- 
tlngency  that  !a  not  fnlly  prorlded  for  by 
lafv.  and  therefore  those  words  serve  no  por- 
poee  whatever,  and  should  be  discarded. 
Neither  do  those  words  create  a  condition  up- 
on which  the  remainder  in  fee  is  to  become 
operative.  They  are  properly  only  words  de- 
BcriptlTe  of  when  and  not  upon  what  condi- 
tion the  remainder  in  fee  Is  to  vest,  which, 
as  shown,  Is  exactly  what  the  law  is  wlth- 
ont  such  words.  Sklpmith  v.  Cabell's  Eix'r, 
19  Grat.  7!S8.  Stress  is  laid  upon  the  words 
in  this  clause,  following  the  words  quoted, 
"Then,  In  that  event,  I  will  that  all  my  prop- 
erty, both  real  and  personal,  be  distributed  as 
follows."  And  It  is  argued  that  the  words 
"all  my  property"  could  not  be  given  effect 
if  the  life  estate  in  the  wife  vested,  for,  in 
that  event,  all  the  property  could  not  go  to 
the  remainder-men  at  his  death.  These  words 
most  be  read  as  they  were  employed  by  the 
testator.  The  property  all  belonged  to  the 
testator  at  the  time  the  wIU  was  written,  and 
be  was  thinking  of  it  and  dlsiwslng  of  It 
then;  and  he  did  not  use  the  term  as  of  a 
time  when  death  had  terminated  his  earthly 
tenures. 

The  conclusion  is  unavoidable  that  the  will 
devised  a  life  estate  to  the  wife  and  a  re- 
mainder in  fee  simple  to  the  devisees  named, 
and  that  John  J.  Brown  was  bequeathed  only 
91,  and  nothing  more.  Therefore  there  was 
nothing  for  the  plalntifTs  judgment  against 
John  to  operate  upon,  the  sheriff's  sale  con- 
veyed no  title  to  the  plaintiff,  and  the  plaln- 
titr  has  no  clause  of  action. 

The  judgment  of  the  lower  court  is  right, 
and  is  affirmed.  All  concur,  except'  VAL- 
LTANT,  J.,  absent 


McANAW  T.  CLARK. 

(Supreme  Court  of  Missonrl,   Division  No.  1. 

Feb.  19,  1902.) 

EJECTMENT— SEMOND   TRIAIr-nTLB  TO  REAL 
ESTATB. 

1.  Where  the  only  difference  between  a  for- 
mer action  in  ejectment  determined  adversely 
to  plaintiff  and  a  subsequent  action  between 
the  same  parties  is  the  evidence  of  one  witness 
to  a  certain  fact,  which  is  clearly  dlsproveu, 
the  Judgment,  which  is  the  same  as  in  tue  for- 
mer action,  will  be  affirmed. 

2.  The  guardian  of  an  insane  person,  whose 
ward  conv^ed  certain  real  estate  before  he 
was  adjudged  insane,  cannot  recover  the  prop- 
erty in  ejectment  without  the  deed  being  first 
set  aside  iu  equity,  as  the  right  of  possession 
is  the  only  question  to  be  determined  in  eject- 
ment, and  will  be  determined  only  on  the  rec- 
Md  title. 

Appeal  from  circuit  cotirt,  Clinton  county; 
A.  D.  Bums,  Judge. 

Ejectment  by  John  J.  McAnaw  against 
Margaret  A.  Clark.  From  a  judgment  in 
favor  of  the  defendant,  plaintiff  appeals.  Af- 
firmed. 


F.  J.  Porter  and  H.  T.  Hemdon,  fbr  appel- 
lant Thoe.  B.  Tumey  and  James  B.  Qood- 
rlch,  for  respondent 

MARSHALL,  J.  Tb\a  ia  an  action  to  re- 
cover poesesslon  of  lots  10  and  12  in  city 
block  No.  57,  In  Cameron,  Clinton  county. 
Mo.  It  is  a  second  suit  In  ejectment  for 
the  same  land,  between  the  same  parties, 
based  upon  precisely  the  same  title  and  ui>- 
on  the  same  evidence.  The  former  suit  re- 
sulted Ih  the  same  rulings  of  the  trial  court, 
followed  by  the  nonsuit  of  the  plaintiff  and 
his  appeal  to  this  court,  where  the  judgment 
below  was  afilnned,  in  an  elaborate  and  ex- 
haustive opinion  by  Burgess,  J.  McAnaw  v. 
TIffln  (Mrs.  Clark  being  the  only  real  party 
to  that  suit  as  she  is  the  only  party  to  this), 
148  Ma  667,  4S  S.  W.  656.  The  title,  the 
facts  and  tiie  testimony  are  fully  set  out  in 
the  opinion  in  that  case,  and  they  are  the 
same  as  are  presented  by  this  record,  and 
hence  need  not  be  restated  hera  The  only 
difference  even  intimated  by  the  plaintiff  be- 
tween the  testimatay  then  and  now  adduced 
Is  that  the  guardian  testified  in  this  case 
that  he  notified  Samuel  Matthls,  Jr.,  and  his 
wife,  Ada  L.  Matthls,  to  vacate  the  roMns 
tfaey  occupied  in  the  hotel  on  the  premises 
in  controvMsy,  and  that  they  did  so;  but  the 
guardian  is  manifestly  In  error  in  this  regard, 
for  the  lessee  of  the  hotel  testified  that  they 
did  not  vacate  at  any  time  during  the  ex- 
Istetace  of  the  guardianship,  nor  until  they 
conveyed  the  property  to  TIffln,  on  the  6th 
of  January,  1892.  The  guardianship  termi- 
nated with  the  death  of  Samuel  Matthls,  Sr., 
on  the  80th  of  September,  1891.  This,  there- 
fore, makes  the  case  no  stronger  or  different 
for  the  plaintiff  than  his  prior  case,  which 
was  adjudged  against  him.  Upon  the  au- 
thority of  that  decision,  the  judgment  of  the 
drcnit  court  in  this  case  must  be  affirmed. 

It  Is  apparent  however,  that  the  plaintiff 
has  mistaken  his  remedy.  He  cannot  main- 
tain ejectment  until  the  deed  from  Samuel 
Matthls,  Sr.,  to  Ada  L.  Matthls,  under  which, 
by  mesne  conveyances,  the  defendant  holds 
title,  la  set  aside;  and  that  deed  can  only  be 
set  aside  In  equity.  In  ejectment  the  right 
of  possession  alone  is  determined,  and  that 
is  settled  by  the  record  title,  or  by  title  by 
limitation  based  upon  possession.  The  cases 
relied  on  by  plaintiff  holding  that  a  disaf- 
firmance of  a  voidable  deed  may  be  by  re- 
entry, or  by  an  action  in  ejectment  apply 
only  to  minors.  Craig  v.  Van  Bebber,  100 
Mo.,  loc.  dt  689,  18  S.  W.  906,  18  Am.  St 
Rep.  664,  and  cases  dted.  Those  cases  and 
the  rules  they  annoimce  have  no  application 
to  deeds  made  by  insane  persons  not  under 
guardianship.  McKenzie  v.  Donnell,  161  Mo., 
loc.  cit  454,  62  S.  W.  214,  et  seq. 

The  judgment  of  the  circuit  court  is  af- 
firmed.   All  concur. 
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MERIWETHER  t.  LOVE. 

(Supreme  Court  of  Missouri,   Division  No.  1. 

Feb.  19,  1902.) 

STAT0TB8— RBPBAL,— QUIETINO  TITLH. 

Rev.  St.  1880.  $  2092  (Rev.  St.  1899,  i 
647),  the  only  statute  relative  to  quieting  titles 
in  existence  preyious  to  Act  Marcli  15,  1897 
(Rev.  St.  1899^  t  660),  is  repealed  by  the  lat- 
ter; it  covering  all  the  former  embraced, 
which  was  found  inadequate,  and  supplying  de- 
ficiencies therein,  and  providing  that  it  shall 
take  immediate  effect;  it  "taking  the  place  of 
statutes  which  failed  in  their  object." 

Appeal  from  circuit  court,  Clinton  county; 
A.  D.  Bumes,  Judge. 

Suit  by  Hunter  M.  Meriwether  agrainst 
James  Love.  From  a  Judgment  of  dismissal, 
plaintiff  appeals.    AfBrmed. 

O.  B.  &  D.  D.  Denbam,  for  appellant 
Simrall  &  Trimble  and  Sandusky  &  Sandus- 
fcy,  for  respondent 

MARSHALL,  J.  Suit  to  quiet  title  to  cer- 
teln  lands  In  Clay  county.  The  petition  al- 
leges that  the  plaintiff  Is  in  possession  of 
said  lands;  that  he  Is  the  owner  of  the  fee 
simple;  that  be  is  credibly  informed  and  be- 
lieves that  the  defendant  makes  some  claim 
to  the  land  adverse  to  the  estate  of  the  plain- 
tiff,—and  prays  that  the  defendant  be  sum- 
moned to  show  cause  why  he  should  not 
bring  an  action  to  try  his  alleged  title.  The 
answer  Is  a  general  denial,  coupled  with  a 
special  denial  of  plaintiff's  possession  and 
title,  and  an  allegation  that  tbe  defendant 
owns  the  land  In  fee.  The  case  was  submit- 
ted to  the  court  upon  the  following  stipula- 
tion: "It  is  hereby  stipulated  by  and  be- 
tween the  plaintiff  and  the  defendant  in  tbe 
above  entitled  cause  that  the  same  may  be 
tried  by  the  court  upon  the  following  agreed 
statement  of  facts,  to  wit:  First  It  Is  here- 
by stipulated  and  agreed  that  the  plaintiff 
was  at  tlie  time  of  bringing  this  action,  and 
4s  now,  In  possession  of  the  premises  describ- 
ed In  the  petition.  Second.  It  is  hereby  stip- 
ulated and  agreed  that  the  case  may  be 
tried  and  adjudged  by  tbe  court  upon  tbe 
pleadings  and  tbe  above  evidence,  and  that 
if,  under  tbe  pleadings  and  the  above  stipu- 
lation, the  court  is  of  the  opinion  tbe  plain- 
tiff is  entitled  to  the  decree  as  prayed  in  the 
petition,  then  a  decree  shall  be  rendered  in 
favor  of  the  plaintiff,  that  defendant  bring 
bis  suit  to  try  bis  title  as  required  by  law; 
but  If  tbe  court  is  of  the  opinion  that  under 
the  pleadings  and  the  above  stipulation, 
plaintiff  Is  not  entitled  to  such  decree,  then 
Judgment  shall  be  for  defendant,  and  the 
plaintiff's  petition  shall  be  dismissed,  reserv- 
ing to  either  party  the  right  of  appeal,  as 
provided  by  statute,  in  case  the  Judgment 
should  be  adverse.  H.  M.  Meriwether.  H. 
F.  Simrall,  Attorney  for  Defendant"  And 
thereupon,  there  being  no  other  evidence,  the 
«onrt  on  this  stipulation,  took  said  matter 
under  advisement;  and  afterwards,  to  wit 
on  the  24th  day  of  October,  1899,  the  court 


rendered  Judgment  for  tbe  defendant  which, 
as  far  as  material  to  state,  is  as  follows,  to 
wit:  "The  court  doth  find  and  determine 
that  tbe  law  of  1807  does  not  repeal  section 
2092  of  the  Revised  Statutes  of  1889,  but  en- 
larges the  Jurisdiction  of  the  circuit  courts ' 
In  such  cases,  and  that  under  the  laws  of 
1897  the  entire  question  concerning  the  title 
to  said  real  estate  could  be  settled  and  liti- 
gated In  this  case;  and,  there  l>elng  no  ne- 
cessity or  reason  shown  to  the  court  why 
defoidant  should  be  directed  to  establish 
bis  title  to  the  land  In  question  by  another 
and  different  suit  tills  case  Is  dismissed  by 
tbe  court.  In  accordance  with  tbe  terms  of 
the  stipulation,  that  that  entry  be  made  If 
plaintiff  is  not  entitied  to  the  decree  prayed 
for."  From  this  Judgment  tbe  plaintiff  ap- 
peals. 

The  sole  question  involved  Is  whether  sec- 
tion 2092,  Rev.  St  1889  (section  647,  Rev.  St 
1899)  Is  repealed  by  tbe  act  of  March  15. 
1897  (Acts  1897,  p.  74;  being  section  650, 
Rev.  St  1899).  If  It  is  so  repealed,  the  Judg- 
ment of  the  lower  court  is  right  and  must 
be  aSirmed,  because  the  plaintiff  offered  no 
evidence  to  support  bis  averment  of  titie.  If 
It  Is  not  r^ealed,  the  Judgment  of  the  cir- 
cuit court  must  be  reversed,  and  the  cause 
remanded  to  that  court  to  enter  a  decree  re- 
quiring the  defendant  to  institute  and  prose- 
cute an  action  to  try  his  claim  of  titie,  or  be 
forever  barred  therein,  because  tbe  defend- 
ant admits  that  be  claims  a  fee-simple  title, 
as  does  also  the  plaintiff,  and  that  the  plain- 
tiff Is  in  possession.  Webb  t.  Donaldson,  60 
Mo.  304,  and  Northcutt  v.  Eager,  132  Mo. 
265,  33  S.  W.  1125,  are  cited  as  bearing  upon 
the  question  here  Involved.  But  this  Is  a 
misapprehension.  Those  cases  simply  decide 
that  a  life  tenant  In  possession  cannot  main- 
tain an  action  to  quiet  titie,  under  section 
2002,  Rev.  St  1889,  against  a  remainder-man 
who  admits  the  titie  and  right  to  possession 
of  the  life  tenant  and  claims  no  titie  or 
right  of  possession  in  himself  until  the  ter- 
mination of  tbe  life  estate.  It  should  be  not- 
ed that  section  2092  only  authorizes  a  suit  to 
quiet  titie  to  be  maintained  by  a  person  in 
possession  against  one  not  In  possession 
when  the  person  not  in  possession  is  making 
a  claim  "adverse  to  the  estate  of  the  peti- 
tioner." Because  of  this  provision.  It  was 
decided  In  the  Webb  and  Northcutt  Cases 
that  no  such  action  would  lie  against  one 
who  admitted  tbe  plaintifTs  titie,  and  claim- 
ed only  after  the  plaintiff's  estate  had  ter- 
minated. In  Huff  y.  Improvement  Co.,  157 
Mo.,  loc.  cit  69,  57  S.  W.  715,  It  was  pointed 
out  that  the  act  of  1897  was  apparentiy  en- 
acted In  consequeoce  of  what  was  said  In 
the  Northcutt  Case,  about  section  2092  not 
being  broad  eoougu  to  authorize  the  life  ten- 
ant to  make  the  remainder-man,  who  claim- 
ed under  and  not  adverse  to  tbe  life  tenant 
bring  a  suit  to  try  bis  titie.  Under  the  stat- 
ute as  it  existed  prior  to  the  act  of  1897, 
only  a  person  in  possession  could  maintain 
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such  an  action,  and  then  only  against  an  ad- 
verse claimant  who  was  out  of  possession. 
Djet  T.  BanmelBter,  87  Mo.  1S7;  Association 
r.  Johnson.  120  Mo.,  loc.  cit  302,  25  S.  W. 
190;  Daudt  T.  Keen,  124  Ma  105,  2T  S.  W. 
381.  The  act  of  1897  Is  a  mnch  more  com- 
pr^enslTe  lav  than  section  2092,  Rev.  St 
1889.    It  provides  as  follows: 

"Section  1.  Any  person  claiming  any  title, 
estate  or  Interest  In  real  property,  whether 
the  same  be  legal  or  equitable,  certain  or  con- 
tingent, inresent  w  In  reversion,  or  remainder, 
whether  In  possession  or  not,  may  Institute 
an  action  against  any  person  or  persons  hav- 
ing or  claiming  to  hare  any  title,  estate  or  In- 
terest In  anch  property,  whether  In  posses- 
sion or  not,  to  ascertain  and  determine  the 
estate,  title  and  interest  of  said  parties  re- 
spectively. In  such  real  estate,  and  to  define 
and  adjudge  by  Its  Judgment  or  decree  the 
title,  estate  and  Interest  of  the  parties  aev- 
erally  In  and  to  such  real  property. 

"Sec.  2.  The  Institution,  prosecution,  trial 
and  determination  of  snlts  nnder  this  act 
shall  conform  In  all  respects  to  the  provisions 
of  the  Code  of  Civil  Procedure,  now  existing 
and  In  force  In  this  state  concerning  actions 
affecting  real  estate,  and  Judgments  rendered 
In  snch  suits  shall  have  the  force  and  effect 
.as  therein  provided. 

"Sec.  3.  If  the  defendant  or  defendants  In 
snlts  brought  nnder  the  provisions  of  this  act 
shall  make  default  or  appearing  shall  by  an- 
swer admit  the  fact  as  stated  In  the  petition 
and  consent  to  Judgment  as  prayed  tor,  the 
plaintiff  Shan  be  adjudged  to  pay  all  costs  of 
theanlt 

"Sec.  4.  AH  acts  and  parts  of  acts  incon- 
sistent herewith  are  hereby  repealed. 

"Sec.  5.  This  act  being  remedial  In  Its 
character  and  taking  the  place  of  statutes 
which  failed  in  their  object  creates  an  emer- 
gency within  the  meaning  of  the  constitution; 
therefore,  this  act  shall  take  effect  and  be  In 
force  from  and  after  Its  passage." 

Thus  the  following  radical  differences  be- 
tween the  provisions  of  section  2092  and  the 
act  of  1897  at  once  present  themselves:  (1) 
Section  2092  authorizes  an  action  only  in  fa- 
vor of  one  who  is  In  possession,  claiming  com- 
plete title,  against  one  who  is  out  of  posses- 
sion, and  who  Is  claiming  adverse  to  the  es- 
tate of  the  one  In  possession,  whereas  the 
act  of  1897  anthorlzes  an  action  by  any  one 
who  claims  any  kind  of  an  estate  or  Interest 
whether  the  whole  or  only  a  limited  estate, 
and  whether  it  be  adverse  or  subordinate  to 
the  estate  of  the  other,  and  whether  the  one . 
or  the  other  party  be  in  possession,  or  at 
present  entitled  to  possession,  or  not;  (2) 
section  2002  does  not  contemplate  a  trial  of 
the  respective  claims,  but  only  that  such  a 
trial  and  a  determination  thereof  shall  be  ad- 
judged to  be  had  In  some  other  appropriate 
action  between  the  parties,  and  only  author- 
izes a  Judgment  quieting  the  title  of  the  per- 
son In  possession  In  the  event  the  claimant 
fails  to  itrosecute  snch  other  action,  or,  prose- 


cuting, falls  to  sustain  bis  claim,  whereas  the 
act  of  1887  dispenses  with  aJl  circuity  t>t 
procedure,  and  acts  directly  npon  the  con- 
troversy, and  adjudges  "the  title,  estate  and 
Interest  of  the  parties  severally  In  and  to 
such  real  estate,"  and  thus  determines  the 
interest  of  each,  and  by  such  determination 
quiets  the  title  of  each.  Other  less  important 
differences  exist  between  the  two  laws.  Tbe 
crucial  question  is,  therefore,  what  is  the 
effect  of  the  adoption  of  the  new  system  up- 
on the  life  of  the  old?  The  act  of  1807  does 
not  expressly  repeal  section  2U02.  Section  4 
of  the  act  of  1887  repeals  all  acts  and  parts 
of  acts  inconsistent  with  that  act  The  law- 
makers unquestionably  believed  that  section 
2092  was  biconslstent  with  the  act  of  1897, 
and  Intended  to  repeal  section  2002,  and  to 
provide  a  more  complete  and  efficient  and  di- 
rect statutory  method  of  determining  and 
quieting  land  titles,  for  they  declared  by  sec- 
tfc>n  5  of  the  act  of  1897:  "This  act  being 
remedial  in  its  character  and  taking  the  place 
of  statutes  which  failed  in  their  object  cre- 
ates an  emergency  within  the  meaning  of  the 
constitution;  therefore,  this  act  shall  take 
effect  and  be  in  force  from  and  after  its  pas- 
sage." The  intention  to  repeal  the  old  law, 
and  to  substitute  a  new  and  sufficient  system 
in  place  of  the  old  law,  Is  therefore  perfect- 
ly plain.  It  Is  argued,  however,  that  there  is 
no  necessary  repugnancy  between  the  old  and 
the  new  systems;  that  both  can  stand  togeth- 
er, and  therefore  there  Is  no  repeal  by  impli- 
cation, or,  otherwise  stated,  that  the  courts 
cannot  imply  an  Intention  of  the  lawmakers 
to  repeal  the  old  and  leave  only  the  new  sys- 
tem. The  answer  to  this  Is  afforded  by  the 
act  of  1887  Itself,  for  the  lawmakers  have 
left  nothing  to  Implication  or  to  be  Inferred 
as  to  theb!  intention.  They  distinctly  de- 
clare that  the  act  of  1897  was  enacted  for  the 
purpose  of  "taking  the  place  of  statutes 
which  failed  in  their  object"  The  only  stat- 
ute previously  in  existence  relating  to  quiet- 
ing titles  was  section  2092.  The  lawmakers 
must  therefore  have  referred  to  that  section 
as  having  failed  In  its  object  There  is  there- 
fore no  necessity  to  resort  to  an  inquiry  as  to 
whether  the  act  of  1897  repealed  secUon  2002 
by  Implication.  For  the  act  of  1897  expresses 
an  intention  to  substitute  its  provisions  for 
those  of  section  2092.  Speaking  of  such  leg- 
islation, EIndlich  on  the  Interpretation  of 
Statutes  (section  198)  says:  "When  the  later 
of  two  general  enactments  is  couched  In  nega- 
tive terms,  it  is  difficult  to  avoid  the  infer- 
ence that  the  earlier  one  is  impliedly  repeal- 
ed by  It"  And  in  section  199  the  author 
says:  "But  even  when  the  later  statute  Is 
affirmative,  it  Is  often  found  to  Involve  that 
negative  which  makes  it  fatal  to  the  earlier 
enactment"  This  is  what  the  author  calls 
an  "implied  negative."  Further,  In  section 
200  the  same  author  says:  "The  'Implied 
negative'  referred  to  in  the  preceding  section 
is  to  be  found,  indeed,  wherever  the  later 
statute  clearly  Intends  to  prescribe  the  only 
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rale  which  Is  to  be  accepted  as  governing  the 
case  provided  for."  And  In  section  201  he 
adds:  "But  possibly  the  strongest  implica- 
tion of  a  negative  •  •  •  te  fonnd  where 
subsequent  statutes  revising  the  wb<de  mat- 
ter of  former  ones,  and  evidently  intended 
as  substitutes  for  them.  Introduce  a  new  rule 
upon  the  subject  In  such  cases  the  later 
act,  although  it  contains  no  words  to  that 
effect,  must  in  the  principles  of  law,  as  well 
as  in  reason  and  common  sense,  operate  to 
repeal  the  former;  the  negative  being  implied 
from  the  reasonable  Inference  that  the  legis- 
lature caunot  be  supposed  to  hare  Intended 
that  there  should  be  two  distinct  enactments 
embracing  the  same  subject-matter  in  force 
at  the  same  time."  Again,  In  section  202, 
the  same  author  says:  "The  rule  seems,  in- 
deed, to  go  further,  and  to  work  an  Implied 
repeal  in  all  cases  in  which  a  general  revision 
of  the  old  law  is  made  by  the  legislature, 
with  an  Intent  to  substitute  the  new  leglslfc- 
tlon  for  the  old."  In  State  v.  Boiler,  77  Mo, 
120,  it  was  h^d  that  "a  statute  revising  the 
whole  subject-matter  of  a  former  statute,  and 
evidently  Intended  as  a  substitute  for  it 
although  it  contains  no  express  words  to 
that  effect  repeals  the  former."  So,  also,  in 
State  V.  Hickman,  84  Mo.,  loc.  dt  79,  it  was 
said:  "The  general  rule  certainly  is  that  an 
act  purporting  to  revise  and  amend  another 
act,  and  embracing  Its  subject-matter,  wheth- 
er old  provisions  are  retained,  excluded,  or 
modified,  and  whether  or  not  new  provisions 
are  incorporated,  does  by  necessary  Implica- 
tion, If  not  In  express  terms,  effect  the  re- 
peal of  the  old  law,  unless  a  different  pur- 
pose is  manifested."  Thus  these  rules  of 
construction  adopted  by  the  courts  supple- 
ment if.  Indeed,  anything  more  was  neces- 
sary, the  expressed  intention  of  the  lawmak- 
ers to  substitute  the  new  law  of  1897  for  the 
old  law  of  section  2092,  which  had  failed  in 
Its  object;  and,  as  "two  pegs  cannot  fill  the 
same  hole  at  the  same  time,"  so  the  old  and 
new  systems,  relating  to  the  same  subject 
cannot  stand  In  the  body  of  the  law  at  the 
same  time,  and  as  the  old  was  found  Inade- 
quate, and  the  new  coven  all  the  old  em- 
braced, and  also  supplies  the  deficiencies  in 
the  old,  the  result  logically,  and  therefore  le- 
gally, is  that  the  act  of  iSdl  r^ealed  section 
2092.  Bev.  St  1889. 

The  judgment  of  the  circuit  court  was  for 
the  right  party,  and  it  is  affirmed.  All  con- 
cur. 


KBBN  v.  SUPBEJME  COUNCIL  AMBBIOAN 

LEGION  OF  HONOB. 

(Supreme  Court  of  Missouri,  Division  No.  L 

Feb.  19,  1902.) 

IinTUAli  BENEFIT  INSUHANCB  —  EXEMPTIONS 
FROM  OBNERAL  INSURANCE  LAWS  —  DE- 
FENSES—INSURED'S  MISREPRESENTATIONS— 
8UPPICIBNCT  OF  ALLEGATIONS— ACTION  AT 
LAW. 
1  Bev.  St  1879,  ^  972,  permitting  beneficial 

associations  to  provide  for  the  family  of  de- 


ceased members  from  the  proceeds  of  assess- 
ments upon  the  members,  and  sectiou  973,  au- 
thorizing any  association  heretofore  <»  here- 
after incorporated  under  the  laws  of  this  stata 
to  avail  itself  of  the  benefits  of  the  foregoing 
section,  and  providing  that  all  such  associa- 
tions shxdl  be  "exnnpt  from  the  operation"  oC 
the  general  insurance  laws,  do  not  ezen^it  for- 
eign fraternal  societies  from  the  operation  of 
the  general  insurance  laws  (Bev.  St  1889,  {{ 
5810,  S850)  relating  to  the  defense  of  misrep- 
resentations by  the  insured ;  such  exemptiou 
being  expressly  limited  to  sodetiea  organized 
under  the  laws  of  this  state. 

2.  Bev.  St  1879,  i  974,  providing  for  the  in- 
corporation of  fraternal  beneficial  associations 
under  the  laws  of  the  state,  and  authorizing 
them  to  provide  means  wherewith  to  assist  sick 
or  disabled  members,  or  relieve  and  aid  the 
families  of  members  who  may  die,  "without  be- 
ing subjected  to  the  operation"  of  the  general 
Insurance  laws,  does  not  exempt  foreien  fra- 
ternal societies  from  the  operation  of  the  gen- 
eral Insurance  laws  (Bev.  St  1869,  {§  SSi9, 
6850)  relating  to  the  d^ense  of  misrepresenta- 
tions by  the  Insured. 

3.  Laws  1881,  p.  87,  enacting  that  no  benevo- 
lent association  incorporated  under  the  laws 
of  this  state  or  of  any  other  state  which  is- 
sues certificates  for  the  payment  of  money,  on 
prescribed  conditions,  solely  from  the  proceeds 
of  assessments  collected  from  the  mMnbers, 
shall  be  subject  to  the  general  insurance  laws, 
and  declaring  that  the  object  of  the  act  is  to 
remove  doubts  as  to  the  true  meaning  and  in- 
tent of  the  present  law,  exempts  foreign  fra- 
ternal societies  from  the  general  insurance 
laws  (Bev.  St  1880,  §§  5849,  5850)  relating  to 
the  defense  of  misrepresentations  by  the  insur- 
ed, though  the  legislature  cannot  declare  the 
meaning  and  intent  of  an  existing  law;  that 
being  a  matter  for  the  courts  alone. 

4.  Bev.  St  1889,  $  6006,  provided  that  "ail 
acts  not  revised,  amended  and  re-enacted"  in 
the  general  revision  shall  be  deemed  repealed. 
Laws  1881,  p.  87,  exempting  domestic  and  for- 
eign fraternal  societies  from  the  operation  of 
the  general  insurance  laws,  was  not  re-enacted 
in  the  revision  of  1889,  except  as  provided  in 
sections  2823,  2824,  Rev.  St  1889,  declaring 
that  domestic  fraternal  societies  shall  not  be 
subject  to  the  general  insurance  laws.  Held, 
that  the  revision  of  1889  repealed  Laws  1881, 
p.  87,  BO  far  as  exempting  foreign  fraternal 
societies  from  the  operation  of  the  general  in- 
surance laws. 

5.  Bev.  St  1889,  S  K849,  providing  that  no 
misrepresentation  made  in  obtaining  a  life  pol- 
icy shall  be  deemed  material  unless  the  matter 
misrepresented  shall  have  actually  contributed 
to  the  event  on  which  the  policy  became  pay- 
able, and  sectiou  5850,  rendering  a  defense  of 
misrepresentation  invalid  unless  the  insurer  at 
the  trial  shall  deposit  in  court  the  preminms 
received  on  the  policy,  are  applicaole  to  a 
foreign  fraternal  society;  and  hence,  in  a  suit 
on  a  life  policy  issued  by  a  foreign  fraternal 
society,  evidence  under  au  answer  alleging  the 
insured's  misrepresentations,  without  averring 
that  the  misrepresentations  contributed  to  the 
event  on  whicn  the  policy  became  payable, — 
the  society  having  failed  to  deposit  the  pre- 
miums received,— was  properly  excluded,  and 
an  instruction  on  the  theory  that  the  answer 
states  a  defense  is  erroneous. 

6.  A  demurrer  to  the  evidence  In  a  suit  on 
a  life  policy  issued  by  a  foreign  fraternal  so- 
ciety on  the  life  of  a  married  woman  for  the 
benefit  of  her  husband  does  not  raise  the  ques- 
tion of  the  right  of  the  husband  to  be  a  benefi- 
ciary, whei-e  no  such  issue  was  raised  In  the 
pleadings  or  asserted  at  the  trial. 

7.  Under  Bev.  St.  1889,  i  6849,  providing 
that  no  misrepresentation  made  in  obtaining  a 
life  policy  shall  be  deemed  material  unless  it 
actually  contributed  to  the  event  ou  which  the 
poUcy  becomes  payable,  and  that  whether  it 
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did  ao  Shan  be  a  qnestloii  for  the  Jaiy,  and  sec- 
tim  SaSO,  rendering  a  defense  of  misrepre- 
aentation  Invalid  unless  tlie  insurer  sliall  de- 
posit in  court  tlie  premiums  received  on  the 
policT.  an  answer  hi  a  suit  on  a  life  policy 
which  merely  alleges  fraudulent  representa- 
tions made  by  the  insured,  and  prays  for  the 
cancellation  of  the  policy,  does  not  convert  the 
suit  into  one  in  equity;  the  statutes  applying 
to  fraudulent  r^resentations  as  well  as  to  in- 
nocent representations. 

Appeal  from  St  Lools  drcolt  court;  Jaa. 
E.  Withrow,  Jndge. 

Action  by  Frank  Kern  agralnst  the  Sti- 
preme  Conncll  American  Legion  of  Honor. 
From  a  judgment  for  plalntifl,  defendant  ap- 
peals.    Affirmed. 

This  Is  an  action  on  a  ben^t  certificate 
for  $1,000  issued  by  the  defendant  on  Octo- 
ber 4,  1895,  to  Katherine  Kern,  loss  payable 
to  her  husband,  the  plalntlfT.  She  died  De- 
cember 21,  1895.  The  plaintiff  recovered  in 
the  circuit  court,  and  defendant  appealed. 

The  defendant  Is  a  fraternal  beneficial  as- 
sociation organized  under  the  laws  of  Massa- 
chusetts, having  its  principal  office  and  its 
chief  officers  In  Boston.  It  has  lodges  In 
various  cities,— among  them,  Garratt  Conn- 
cil,  Na  1,071,  located  in  St  Louis,  of  which 
the  deceased  became  a  member  on  the  4th 
of  October,  1895.  She  paid  her  dues  abd 
assessments  to  the  collector  of  her  said  coun- 
cil In  St  Louis,  and  received  the  benefit  cer- 
tificate in  that  city  from  the  officers  of  said 
councU.  The  defendant  admits  the  member- 
Bbip  of  the  deceased  and  the  issuance  of  the 
certificate  (except  it  claims  the  contract  was 
entered  Into  in  Massachusetts,  and  bot  In 
Missouri),  and  also  admits  the  death.  But 
It  defends  chlefiy  on  three  grounds:  First 
That  the  deceased  made  misrepresentations 
In  her  application  for  membership  and  in  her 
answers  to  the  medical  examiner,  which 
avoid  tbe  policy,  whether  innocently  or  fraud- 
ulently made,  because  she  warranted  tbe 
truth  of  all  she  then  said;  and,  further,  that 
such  statements  and  answers  were  material 
and  necessary  to  enable  defendant  to  Judge 
whether  she  was  a  fit  person  to  become  a 
member;  that  defendant  did  not  know  they 
were  false,  and  did  not  discovw  their  falsity 
until  after  her  death;  that  defendant  relied 
solely  upon  her  statements  and  answers;  and 
that  her  admission  to  membership  was  pro- 
cured by  fraud.  Second.  Tliat  under  the 
laws  ot  Massachusetts,  and  under  defend- 
ant's charter  and  by-laws,  the  policy  Is  yoid 
because  her  husband  is  the  beneficiary,  which 
said  lavs  and  charter  do  not  authorize. 
Third.  Because  sections  5849,  6850,  Rev.  St 
1880.  which  provide  that  no  mlsrepresenta- 
tlMi  in  procuring  a  p<4icy  of  insurance  shall 
be  deemed  material  or  avoid  the  p<^cy  "un- 
less the  matter  misrepresented  shall  have  ac- 
tnaOy  contributed  to  the  contingency  or 
event  on  which  the  policy  is  to  become  due 
and  payable,  and  whether  It  so  contributed 
In  any  case  shall  be  a  question  tor  the  Jury," 
and,  farther,  that  no  defense  based  upon  mis- 


representations In  obtaining  a  policy  ahall  be 
valid  "unless  the  defendant  shall,  at  or  be- 
fore the  trial,  deposit  in  court  foe  the  bene- 
fit of  the  plalntUts,  the  premiums  received 
on  such  policies,"  are  unconstitutional. 

The  statements  and  answers  referred  to  In 
the  first  defense  are  that  the  deceased  was 
asked  in  her  appUcati<n  for  membership, 
"Have  ,vou  ever  had  any  severe  illness?"  to 
which  she  replied,  "No;"  and  further,  "When 
last  attended  by  a  physician,  and  for  what 
cause?'  to  which  she  replied,  "Twenly  years 
ago;  malaria;"  and  further,  "Is  there  any- 
thing. In  your  Imowledge  or  belief,  in  your 
family  or  personal  history  or  habits,  tending 
to  shorten  your  life,  which  is  not  dlatinctly 
set  forth  above?"  to  whidi  she  replied,  "No;" 
and  that  she  was  asked  by  the  medical  ex- 
aminer, "Are  the  functions  peculiar  to  her 
fully  established  and  regularT'  to  whldi  she 
replied,  "Tea;"  and  further,  "Is  there  any 
Indlcatlmi  of  any  disease  i>eculiar  to  her 
sex?"  to  which  she  readied,  "No;"  and  fur- 
thw,  "Now  pregnant?"  to  which  she  re[dled, 
"No."  These  answers  are  alleged  to  be 
false,  aiaH  It  Is  averred  that  on  the  contrary, 
she  was  treated  in  May,  1896,  for  hepatitis 
(liver  trouble)  and  amenorrhoea  (suppression 
of  menses),  and  that  she  was  then  pregnant 
was  dellveted  of  a  live  child  on  December  16, 
1896,  and  died  on  December  21,  1896.  Tbe 
certificate  of  the  attending  physician  in  her 
last  illness  contains  the  following  questions 
and  answers: 


(a)  InMtttnal  ul- 
cer, Dec.  19th,  tym- 
panitis, TomitfnK, 
esbsoatlon,  peri- 
tonitis, dasth. 


(b)  Perforation 
otulcei; 


Confined  on  Dec. 
18th,  1886. 


U.  (a)  State  the  remote  cause  ot 
death;  If  from  disease,  give  the 
predlipoflng  cause,  date  of  first 
appearance  of  Its  symptoms.  Its 
history,  and  the  symptoms  present 
during  Its  progress. 

(b)  State  tbe  immediate  canse  of 
deatb. 

IS,  State  any  other  tacts  within 
year  knowledge  pertaining  to  tbe 
last  sickness  of  tbe  deceased,  or 
wbleh,  In  your  Judgment,  contrib- 
uted directly  or  Indirectly  to  tbe 
cause  of  death. 

The  defradant  offered  the  evidence  of  the 
family  physician,  tbe  medical  examiner,  the 
physicians  who  conducted  tbe  autopsy,  and 
medical  experts,  to  show  that  a  woman  could 
not  be  pregnant  over  four  months  and  not 
know  it  to  show  the  physical  cMidltion  of 
the  deceased  before  and  after  she  became  a 
member,  and  to  show  the  cause  of  death. 
The  court  excluded  such  evidence,  partly  be- 
cause the  attending  and  family  physicians 
were  incompetent  to  testify  to  anything  they 
learned  while  treating  her,  and  partiy  be- 
cause the  defendant  could  not  avail  itself  of 
any  statements  or  misrepresentations  made 
by  tbe  deceased,  because  they  were  not  al- 
leged to  have  actually  contributed  to  the 
contingency  or  event  Insured  against  and 
because  the  defendant  had  not  deposited  In 
court  the  premiums  received  by  It  7%e 
court  also  refused  defendant's  Instructions 
based  upon  the  theory  that  tbe  answers  were 
warranties,  and,  being  false,  the  policy  was 
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vitiated,  and  gave  a  peremptory  InstructlcMi 
to  the  jury  to  And  for  tbe  plalntlll,  wUch 
the  jury  did.  The  defendant  also  cootended 
that  the  answer  converted  tbe  case  Into  one 
In  equity,  and  hence  that  tbe  court  erred  in 
trying  it  by  jury,  as  an  action  at  law. 

Ashley  Cabell  and  H.  A.  Loevy,  for  appel- 
lant Alexander  Young  and  F.  H.  Bacon,  for 
respondent, 

MARSHALI.,  J.  (after  stating  the  facta). 
1.  The  principal  contention  of  the  defendant 
Is  that  fraternal  beneficial  assoclatlonB,  in- 
cluding foreign  companies,  are  not  subject  to 
the  general  Insurance  laws  of  this  state, 
and  hence  this  defendant  is  not  subject  to 
sections  6S19,  5S60,  R«v.  St.  1889,  but  that 
all  statements  made  by  the  assured  are  war- 
ranties, and,  it  false,  whether  innocently  or 
fraudulently  so,  whether  material  or  Immate- 
rial, avoid  tlie  policy.  The  line  of  argument 
pursued  to  reach  this  conclusion  is  this: 
Section  972,  Rev.  St  1879,  permits  fraternal 
beneficial  associations  to  provide  for  the  re- 
lief and  aid  of  the  families,  widows,  orphans, 
or  other  dependents  of  their  deceased  mem- 
bers from  the  proceeds  of  assessments  upon 
the  members  of  such  society  or  association. 
Section  973,  Id.,  i^ovldes:  "Any  such  so- 
ciety or  association  heretofore  or  hereafter 
InccRXM^ated  under  the  inrovlsions  of  this 
act  [laws  of  this  state]  may  avail  Itself  of  the 
benefits  of  the  foregoing  section  by  amend- 
ment to  its  constitution  or  articles  of  asso- 
ciation in  the  manner  prescribed  by  this  ar- 
ticle. All  snch  societies  or  associations  are 
hereby  declared  exempt  from  the  operation 
of  the  General  Statutes  of  this  state  in  re- 
gard to  insurance  companies."  The  provi- 
sions of  these  sections  were  first  enacted  by 
an  act  approved  March  8,  1879  (Acts  1879,  p. 
65).  At  the  same  session  (1879)  the  general 
assembly  enacted  other  provisions  relating 
to  fraternal  beneficial  associations,  which 
were  also  embodied  in  the  Revised  Statutes 
of  1879.  This  act  was  approved  May  19, 
1879.  Acts  1879,  p.  66  et  seq.  The  third 
sectl(»  of  that  act  passed  into  the  Revised 
Statutes  of  1879,  and  became  section  974 
thereof,  and,  so  far  as  it  has  any  bearing  on 
the  question  under  cmisideratlon.  Is  as  fol- 
lows: "Any  association  formed  for  benevo- 
lent purposes  *  •  *  may  become  a  body 
corporate  and  politic  under  tills  act;  and,  in- 
cidentally such  association,  may  provide 
means  wherewith  to  assist  its  sick  or  dis- 
abled members,  or  relieve  and  aid  the  fami- 
lies, widows,  orphans  or  other  dependents 
of  Its  members  who  may  die,  without  being 
thereby  subjected  to  the  operation  of  the 
General  Statutes  of  this  state  relating  to  life 
insurance:  provided,  that  nothing  herein  c<hi- 
talned  shall  be  construed  to  authorize  any 
association  formed  hereunder  to  Insure  tlie 
life  of  any  member  thereof  for  his  own  bene- 
fit or  that  of  any  other  person." 


Thereafter  the  general  assembly  passed 
the  act  of  March  8,  ISSl,  which  is  as  follows: 

"Section  1.  No  benevolent  or  charitable 
association  or  society  now  incorporated  or 
that  may  hereafter  be  Incorporated  under 
tbe  laws  of  this  state,  or  of  any  other  state 
or  territory  of  the  United  States,  which  shall 
issue  any  certificate  or  make  any  pivmise  or 
agreement  with  Its  members,  whereby  any 
sum  of  money  or  benefit  is  to  become  due 
or  payable  to  its  sick  or  disabled  members, 
or  on  the  decease  of  a  member,  solely  from 
the  proceeds  of  assessments  or  dues  ctdlect- 
ed  from  the  members  thereof,  shall  be  deem- 
ed an  insurance  company  or  subject  to  the 
general  Insurance  laws  of  this  state. 

"Sec.  2.  All  acts  and  ports  of  acts  incon- 
sistent with  this  act  are  hereby  repealed. 

"Sec.  S.  By  reason  of  many  doubts  as  to 
the  true  meaning  and  intent  of  the  present 
law,  wtiich  it  is  to  be  the  object  of  this 
act  to  remove^  in  the  opinion  of  the  general 
assembly  an  emergency  exists  which  requires 
that  this  act  should  go  into  immediate  efTect; 
therefore,  be  it  also  enacted  that  this  act 
shall  take  effect  and  be  in  force  from  and 
after  Its  passage."    Laws  1881,  p.  87. 

So  the  law  remained  until  1889,  when  the 
general  assembly  passed  an  act  entitled  "An 
act  to  revise  and  amend  articles  4.  5,  6,  7, 
8,  9,  10  of  chapter  21,  of  the  Revised  Stat- 
utes of  Missouri,  1879,  entitled  'Of  Private 
Corporations'  and  all  acts  amendatory  there- 
of." This  act  was  passed  as  a  separate  act, 
and  was  approved  May  11,  1889.  It  is  not 
published  in  the  Session  Acts  of  that  year 
at  all,  probably  because  it  is  a  very  long 
act,  and  its  provisions  were  embodied  in 
the  Revised  Statutes  of  1889.  The  original, 
however,  is  on  file  in  the  office  of  the  secre- 
tary of  state.  Among  the  provisions  of  this 
act  that  passed  into  Rev.  St  1889  were  sec- 
tions 2823  and  2824.  By  the  provisions  of 
section  2828  it  was  exi^essly  declared  that 
"snch  fratemal-beneflciai  societies  shall  not 
In  any  way  be  subject  to  the  Insurance  laws 
of  the  state,  nor  under  the  control  or  super- 
visioa  of  the  Insurance  department  of  tbe 
state,  nor  pay  any  corporation  or  other  tax." 
And  section  2824  is  as  follows:  "Any  such 
society  or  association  heretofore  or  hereaft- 
er Incorporated  under  the  provisions  of  the 
laws  of  this  state,  may  avail  Itself  of  the 
benefits  of  the  foregoing  section  by  am»id- 
m^it  to  its  constitution  or  articles  of  asso- 
ciation In  tbe  manner  prescribed  by  this  ar- 
ticle." This  was  the  statute  In  force  when 
the  certificate  in  controversy  was  issued, 
and  tills  is  the  history  of  the  legislation  in 
this  state  on  tills  subject 

The  defendant's  contention  is:  First  that 
the  act  of  March  8,  1878  (sections  972.  973. 
Kcv.  St  1879),  exempted  foreign  as  well  as 
domestic  fraternal  societies  from  tbe  oper- 
ation of  tbe  general  laws  of  the  state  in  re- 
gard to  Insurance  companies;  second,  that 
if  this  is  not  so,  the  act  of  May  19,  1879 
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(section  9T4,  Ber.  8t  1879),  enlarged  the  act 
of  March  8,  1879,  80  as  to  include  foreign 
ftvtema]  societies:  third,  that  the  act  of 
March  8,  1881,  which  in  express  terms  ex- 
tended the  exemption  from  the  operation  of 
the  general  laws  relating  to  insurance  com- 
panies to  foreign  fraternal  societies,  confw- 
red  no  new  right,  hat  was  declaratory  only 
of  the  right  such  foreign  companies  already 
liad;  fourth,  tliat  the  failure  to  carry  the 
provisions  of  the  act  of  March  8,  1881,  into 
the  Bevised  Statutes  of  1889,  did  not  take 
away  such  exemption  from  such  foreign  so- 
cieties; and,  fifth,  U  the  act  of  1881  is  re- 
pealed by  the  Bevised  Statutes  of  1889,  and 
If  such  foreign  fraternal  societies  are  not 
embraced  In  the  acts  of  March  8,  1879,  May 
19.  1879,  or  in  sectlooB  2823,  2824,  Bev.  St. 
1889,  then  there  is  no  law  In  this  state  reg- 
niating  such  foreign  fraternal  societies,  and 
therefore  sections  6849,  6860,  Ber.  St.  1889, 
as  to  materiality  of  statements  and  the  de- 
posit of  premiums,  have  no  application  to 
this  defendant,  and  the  doctrine  of  warranty 
applies  to  it 

This  contention  is  ingenious,  but  it  is  not 
sound.  The  act  of  March  8,  1879,  was  ex- 
pressly limited  to  societies  theretofore  or 
thereafter  organized  under  the  provisions  of 
that  act  The  defendant  was  organized  un- 
der the  provisions  of  the  laws  of  Massa- 
chusetts, and  neither  it  nor  any  other  for- 
eign aocietj-  could  be  organized  under  the 
provisions  of  that  act,  or  of  the  laws  of  this 
state.  That  act  only  exempted  domestic  fra- 
ternal beneficial  societies  from  the  operation 
of  the  general  laws  rdatlng  to  life  insurance. 
The  Hist  proposition  of  the  defendant,  there- 
fore, is  untenable  and  unsound. 

The  act  of  May  19,  1879,  provided  a 
scheme  for  the  organization  and  incorpora- 
tion of  fraternal  beneficial  societies  under 
the  laws  of  this  state.  It  never  was  intend- 
ed to,  and  its  terms  could  not  be  construed 
to,  apply  to  snch  societies  as  were  chartered 
by  the  laws  ot  other  states.  Therefore  sec- 
tion 8  of  that  act  (section  974,  Bev.  St  1879) 
did  not  apply  to  foreign  fraternal  societies, 
but  was  limited  wholly  to  domestic  fraternal 
societies.  Hence  the  second  proposition  ot 
the  defendant  also  fails. 

The  act  of  March  8,  1881,  is  the  only  act 
that  ever  exempted  foreign  fraternal  socle- 
ties  from  the  general  insurance  laws.  It  cre- 
ated such  exemption  for  the  first  time,  and, 
notwithstanding  the  recital  in  the  emergency 
clanse  thereof,  it  was  not  simply  a  declara- 
tory act  bnt  was  a  creative  act.  That  act 
was  imssed  by  the  Slst  general  assembly, 
and  it  was  not  competent  for  that  lK>dy  by  a 
declaratory  act  to  ascribe  a  meaning  or  in- 
tention to  the  acts  of  March  8,  1879,  or  May 
19,  1878,  which  the  80th  general  assembly 
bad  not  expressed  in  those  acts.  The  Slst 
general  assembly  had  powor  to  prescribe 
what  the  law  should  be  thereafter,  bnt  It 
was  tbe  jnroTlnce  of  the  courts,  and  not  ot 


tliat  session  of  the  assembly,  to  say  what  the 
law  was  liefore  that  time.  In  other  words, 
all  laws  must  be  prescribed  by  lawmaking 
power,  and  it  Is  not  within  the  power  of  a 
later  assembly  to  declare  that  a  prior  as- 
sembly meant  something  it  did  not  say  In 
the  laws  enacted  by  it  The  third  point 
made  by  the  defendant  therefore  also  fails. 

The  act  of  1881  was  not  re-enacted  or  car- 
ried into  the  revision  of  1880,  but  on  tbe 
contrary,  as  herelnalmve  shown,  article  10, 
c.  21,  Bev.  St  1879,  relating  to  private  cor- 
porations, and  all  acta  amendatory  thereof, 
were  revised  In  and  by  a  separate  act,  ap- 
proved May  11,  1888,  and  the  law  changed 
so  as  to  read  as  It  is  in  sections  2823,  28^ 
Bev.  St  1889.  In  other  words,  the  benefits 
of  that  law  and  the  exemption  from  tbe  gen- 
eral Insurance  laws  were  expressly  confined 
to  fraternal  societies  that  were  organized  \xa- 
der  the  laws  of  this  state,  and  foreign  fra- 
ternal societies  were  not  so  exempted.  Thus 
it  clearly  appears  that  from  1879  to  1881 
foreign  fraternal  societies  were  not  exempted 
from  the  operation  of  the  laws  relating  to 
life  insurance.  In  1881  the  laws  and  policy 
of  the  state  were  changed,  and  such  exemp- 
tion was  accorded  to  such  foreign  companies; 
and  this  continued  to  be  tbe  law  until  1889, 
when  the  original  law  and  policy  not  to  ex- 
empt foreign  fraternal  societies  again  be- 
came the  law,  and  the  act  of  1881  ceased  to 
have  any  existence.  The  defendant,  how- 
ever, contends  that  tbe  act  of  1881  was  never 
expressly  repealed,  and  that  it  is  not  repeal- 
ed by  implication.  This  contention  is  un- 
tenable. Section  eeoe,  Bev.  St  1889,  pro- 
vides: "All  acts  of  a  general  nature,  revised 
and  amended  and  re-enacted  at  the  present 
session  of  the  general  assembly,  as  soon  as 
such  acts  take  effect  shall  Xx  taken  and  con- 
strued as  repealing  all  prior  laws  relating  to 
the  same  subject;  but  the  provisions  of  the 
Bevlsed  Statutes,  so  far  as  they  are  the 
eame  as  those  of  prior  laws,  shall  be  con- 
strued as  a  continuation  of  such  laws,  and 
not  as  new  enactments."  Thus,  as  the  act 
of  1881  related  to  fraternal  societies,  and  as 
the  law  relating  to  such  societies  was  re- 
vised, amended,  and  re-enacted  at  the  se»- 
slon  of  the  general  assembly  of  1889,  the  act 
of  1861  was  repealed  expressly  by  the  revis- 
ing act  of  1888.  Not  only  was  it  expressly 
repealed,  but  as  the  act  of  1889  was  a  revis- 
ing act  and  related  to  the  same  subject  aa 
tbe  act  of  1881,  and  substituted  a  new  (or, 
rather,  restored  the  original)  policy,  it  repeal- 
ed the  act  of  1881  by  implication.  State  v. 
Boiler,  77  Mo.  120;  State  v.  Hickman,  8« 
Mo.,  loc.  cit  79;  Meriwether  v.  Love  (not  yet 
officially  reported)  67  S.  W.  250;  End.  Interp. 
St  H  198-202.  The  defoidant's  fourth  point 
therefore  also  fails.  And  the  result  Is  that 
when  the  certificate  involved  in  this  case 
was  Issued,  in  1805.  foreign  fraternal  bene- 
ficial societies  were  not  exempted  from  tbe 
operation  of  the  laws  of  this  state  relating 
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to  life  Inanrance,  and  only  ancb  fintemal  so- 
cieties as  were  organized  under  tbe  laws  of 
tbls  state  were  so  exempt. 

Sectlona  6810,  6860,  Rev.  St  1869,  are  con- 
tlnuatlona  of  the  act  of  March  23,  1874  (Acts 
1874,  p.  89),  except  that  the  requirement  of 
that  act  that  Interest  at  6  per  cent  per  an- 
num shall  be  deposited,  as  well  as  the  pre- 
miums themselTeB,  has  been  omitted.  That 
act  Is  general.  It  applied  to  all  companies. 
If  any  company  or  society  claims  to  have  im- 
munity from  its  provisions,  It  must  put  its 
linger  upon  the  law  granting  such  Immunity; 
otherwise  that  law  applies.  Since  the  de- 
fendant cannot  point  out  such  exemption, 
that  law  applies  to  It  There  is  therefore  a 
law  which  applies  to  the  defendant  and 
hence  the  defendant's  fifth  contention  like- 
wise falls. 

It  necessarily  follows  that  what  Is  said 
In  Theobold  v.  Knights  of  Pythias,  69  Mo. 
App.  87,  to  the  effect  that  foreign  fraternal 
societies  are  exempt  from  the  laws  of  the 
state  relating  to  life  insurance.  Is  erroneous, 
and  that  case  must  no  longer  be  considered 
the  law  In  this  state.  It  Is  proper  to  say 
of  that  case  that  its  conclusion  was  drawn 
from  a  misapprehension  as  to  the  policy  of 
this  state,  and  that  the  court  of  appeals  did 
not  have  before  It  the  act  of  May  11,  18S9, 
when  It  decided  that  case,  else  it  would  not 
have  fallen  into  the  error  of  holding  that  it 
was  the  intention  of  the  legislature  to  with- 
draw all  fraternal  societies— foreign  as  well 
as  domestic— from  the  general  laws  relating 
to  life  insurance.  The  defendant  did  not 
plead  that  the  statements  and  answers  of 
Mrs.  Kern  actually  contributed  to  the  con- 
tingency or  event  on  which  the  policy  was  to 
become  due  and  payable,  and  did  not  deposit 
the  premiums  It  received  on  the  policy  In 
court  for  the  benefit  Of  the  plalntlfF;  and 
therefore  it  showed  no  defense  to  the  suit  so 
far  as  such  statements  and  answers  are  con- 
cerned, and  the  trial  court  properly  excluded 
the  tertlmony  oITered  to  show  that  such 
statements  and  answers  were  false.  In  fact 
the  defendant  tried  the  case  upon  the  theo- 
ry that  it  was  not  governed  by  sections  6849, 
6850,  Bev.  St  1889,  and  that  such  statements 
and  answers  were  warranties,  and,  being 
false,  they  avoided  the  policy;  and,  as  that 
theory  was  erroneous  and  untenable.  It  has 
made  out  no  defense  to  this  action.  It  fol- 
lows, also,  that  the  exclusion  of  the  testimo- 
mony  of  the  attending  physicians  and  medi- 
cal exi>erts,  the  refusal  of  the  defendant's 
Instructions,  and  the  giving  of  the  peremp- 
tory Instruction,  were  proper,  as  the  an- 
swer stated  no  defense. 

2.  l^e  contention  that  the  plaintiff,  as 
husband,  could  not  be  tbe  beneficiary,  un- 
der the  laws  of  Massachusetts,  or  under  its 
charter  and  by-laws.  Is  not  open  to  discus- 
sion or  adjudication.  No  such  issue  was 
raised  In  tbe  pleadings  or  asserted  upon  the 
trial  in  the  circuit  court  It  Is  claimed  that 
a  demurrer  to  tbe  evidence  was  Interposed, 


and  held  that  this  question  arises  under  that 
This  Is  a  misapprehension.  A  demurrer  to 
the  evidence  challenges  only  the  plaintiff's 
right  to  recover  upon  the  evidence  adduced 
in  support  of  the  Issues  Joined.  If  no  such 
issue  was  Joined,  and  no  evidence  Introduced 
upon  the  subject  the  demurrer  to  the  evi- 
dence will  not  raise  the  issue,  nor  entitle  the 
party  to  have  it  reviewed  in  the  appellate 
court  The  defendant  chose  its  grounds  of 
defense.  None  others  are  open  in  this  court 
Wolfe  V.  Knights  and  Ladles  of  Honor,  160 
Mo.  675.  01  8.  W.  637. 

8.  The  defendant  claims  that  Its  answer 
converted  tbe  case  Into  one  In  equity,  and 
that  the  court  erred  in  not  so  treating  It. 
The  answer  was  framed  upon  the  theory  of 
warranty  and  a  false  statement  which 
amounted  to  a  breach  of  the  warranty  and 
avoided  the  policy,  and  that  such  false  state- 
ment was  a  fraud  upon  the  defendant  and 
hence  the  defendant  prayed  to  have  the  cer- 
tificate canceled.  Under  this  It  Is  claimed 
that  notwithstanding  the  provisions  of  sec- 
tions 6849,  6850,  Rev.  St  1889,  the  defend- 
ant is  entitled  to  have  the  policy  or  certifl- 
cate  set  aside.  In  equity,  even  after  the  death 
of  the  assured,  on  the  ground  that  it  was 
procured  by  fraud.  Tbe  cases  of  Ashford  v. 
Insurance  Co.,  80  Ma  App.  640,  and  Van 
Oleave  v.  Surety  Co.,  82  Mo.  App.  681,  are 
relied  on  in  support  of  this  contention.  In 
neither  of  tbose  cases  was  there  any  attempt 
made  to  convert  the  case  by  answer  into 
one  in  equity.  In  both  the  alleged  fraud  was 
pleaded  as  a  defense  at  law.  Howevor,  the 
defendant  further,  upon  the  authority  of  the 
cases  last  cited,  contends  that  sections  5^9, 
5S50,  Rev.  St  1889,  apply  only  to  innocent 
misrepresentations,  and  do  not  apidy  to 
fraudulent  misrepresentations.  Those  cases 
do  so  hold.  In  both  of  them  the  misrepre- 
sentation relied  on  was  that  the  beneficiary 
was  the  wife  of  the  assured,  while  in  fact 
she  was  his  mistress.  In  both  cases  this  an- 
swer was  held  to  be  a  warranty,  which,  be- 
ing false,  avoided  the  policy,  notwithstand- 
ing the  misrepresentation  was  not  alleged  to 
have  contributed  to  the  riai.  or  caused  the 
death,  and  no  offer  was  made  to  restcare  the 
status  quo  by  refunding  the  benefits  receiv- 
ed imder  the  contract  In  both  cases  It  was 
held  that  sections  6849,  6850.  Rev.  St  18S9, 
had  no  application  to  fraudulent  misrepre- 
sentations. If  those  cases  correctly  state  the 
law,  the  statute  quoted  Is  a  dead  letter,  and 
a  new  defense  is  afforded  insurance  compa- 
nies. Under  such  a  construction  the  only 
thing  an  insurance  company  would  have  to 
do  would  be  to  provide  in  the  contract  of  in- 
surance that  the  assured  warranted  the  truth 
of  all  statements  and  answers.  Then  It 
could  collect  the  premiums  as  long  as  the  as- 
sured lived,  and  after  his  death  defeat  the 
policy  by  showing  that  the  statements  and 
answers  were  untrue,  and  by  the  terms  of 
the  contract  were  warranted  to  be  true,  and 
that  tliey  were  fraudulently  made,  notwith- 
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standing  tbe  mlsrepreBentatlons  In  no  man- 
itex  contributed  to  the  contingency  or  erent 
on  which  the  policy  was  to  become  doe  and 
I>ayaUe.  8nch  la  not  the  law  or  the  proper 
constmctlon  to  be  placed  on  the  statute. 
Tliat  statute  was  enacted  to  correct  the  evil 
that  had  grown  up  of  permitting  Insurance 
companies  to  make  every  statement  or  an- 
8w^  a  warranty,  and  If  any  one,  however 
trivial  or  however  foreign  to  the  risk  or  loss, 
turned  out  to  be  tmtme,  to  avoid  the  policy, 
without  refunding  the  benefits  the  company 
bad  received.  The  statute  draws  no  dis- 
tinction between  innocent  and  fraudulent 
misrepresentations,  and  the  courts  have  no 
right  to  draw  any  such  distinction.  The  test 
applied  by  the  statute  is  whether  "the  mat- 
ter  misrepresented  shall  have  actually  con- 
tribnted  to  the  contingency  or  event  on 
which  the  policy  is  to  become  due  and  paya- 
ble," and  the  power  to  determine  that  ques- 
tion la  vested  by  the  statute  in  the  Jury,  and 
not  in  the  coiurt  Section  5850  prescribes  the 
same  rule  that  has  always  obtained  In  courts 
of  equity,— that  the  contract  can  only  be 
avoided  upon  terms;  that  is,  that  the  party 
seeking  to  avoid  it  shall  refund  the  benefits 
he  has  received  imder  the  contract  Tbe 
statnte  takes  away  no  material  right  that 
was  enjoyed  prior  to  Its  adoption.  It  is  still 
competent  for  the  company,  during  tbe  life 
of  the  assured,  but  not  after  his  death,  to 
bring  a  bill  in  equity  to  set  aside  the  con- 
tract  on  the  ground  that  It  was  procured  by 
fraud.  Schnermann  y.  Insurance  Co.  (Mo.) 
65  S.  W.,  loc.  clt  725.  But  bn  such  a  case 
a  court  of  equity  would  require  the  company 
to  refund  the  benefit  It  had  received  under 
the  contract.  Moreover,  the  statute  only  an- 
nounces another  rule  of  equity,— that  In  or- 
der to  avoid  contractB  for  fraud.  It  must  be 
alleged  and  shown  that  the  fraud  related  to 
a  material  matter;  that  It  was  believed  and 
relied  upon  by  the  party  complaining  In  en- 
tering into  the  contract  The  answer  In  this 
case  fails  to  conform  to  these  requirements, 
and  therefore  it  states  no  defense  und^  the 
statutes,  and  would  not  be  good  In  equity. 
In  the  Ashford  Case,  supra,  the  Kansas  City 
court  of  appeals  said:  "Plaintiff  has  cited 
as  to  Christian  v.  Insurance  Co.,  143  Mo. 
460,  45  8.  W.  288,— a  case  where  the  assured 
committed  suicide,  and  the  misrepresentation 
was  as  to  other  additional  insurance.  The 
court  there  said:  'It  is  quite  obvious  that 
misrepresentations,  however  numerous,  cnt 
no  flgore,  unless  they  produce  the  result 
pointed  out  In  the  section  under  comment' 
But  tbe  court  in  that  case  did  not  and  had 
no  oc4^lon  to,  distinguish  between  inno- 
cent and  fraudulent  misrepresentations. 
For  it  is  expressly  stated:  The  answer  con- 
tains no  allegations  that  defendant  would 
not  have  Issued  the  policy  had  It  known  the 
real  state  of  the  facts  respecting  which  the 
answers  were  made.  Nor  does  the  answer 
assert  or  the  evidence  dlsdose,  that  any  such 
misstatements  In  any  way  contributed  to  the 
67  S.W.-17 


issuance  of  tbe  policy.*  Defendant  properly 
places  much  reliance  on  that  statement  of 
the  court  It  was  evidently  made  by  Judge 
Shem'ood,  who  wrote  the  opinion,  with  a 
view  of  disclosing  that  the  court  was  not 
committing  itself  on  the  question  of  open  and 
willful  fraud  which  Induced  the  contract 
But  in  the  case  in  hand  the  answer  makes 
such  defense,  and  we  have  therefore  been 
put  to  the  necessity  of  deciding  it"  This  Is 
a  mlsapiHrehenslon  of  the  meaning  of  the 
language  used,  the  reasoning  employed,  and 
the  result  announced  in  the  Christian  Case. 
In  that  case  no  distinction  was  drawn,  or  In- 
tended to  be  permitted,  between  innocent 
and  willfully  fraudulent  misrepresentations. 
The  purpose  was  to  give  full  force  and  ef- 
fect to  the  statute,  and  to  hold  that  no  mls- 
^presentatlon,  whether  Innocent  or  fraudu- 
lent, whether  based  upon  a  warranty  of 
truth  by  the  terms  of  the  policy  or  not  shall 
be  a  defense,  "unless  the  matter  misrepre- 
sented shall  have  actually  contributed  to  the 
contingency  or  event  on  which  the  p«41cy  is 
to  become  due  and  payable."  To  avoid  all 
possible  confusion  and  misunderstanding, 
the  cases  of  Ashford  v.  Insurance  Co.,  80 
Mo.  App.  038,  and  Van  Cleave  t.  Surety  Co., 
82  Mo.  App.  668,  are  expressly  disapproved 
and  overruled. 

For  these  reasons,  the  Judgment  of  tbe 
circuit  court  is  affirmed.    All  concur. 


MAY  et  al.  v.  BAI4L  et  aL* 

(Court  of  Appeals  of  Kentucky.    March  22, 

1902.) 

APPEAL— MOTION    FOR    RULE— IMPBRTINKNT 
AFFIDAVIT   STRICKEN  FROM  FILES. 

Upon  a  motion  for  a  rule  agaiust  the 
Judge  of  a  trial  court  to  show  cause  why  he 
snouid  not  be  held  in  contempt  of  this  court 
in  refusing  to  obey  a  mandate  of  the  court  of 
appeals,  an  affidavit  which  seems  desiKned  to 
reflect  upon  the  respondent  and  wUdi  is  ir- 
relevant and  impertinent,  will  be  stricken  from 
the  files. 

Appeal  from  circuit  court  Mason  county. 
"Not  to  be  officially  reported." 
Motion  to  strike  affidavit  from  files.  Grant- 
ed. 

A.  B.  Cote  &  Son,  for  appellants.  W.  S. 
Pryor,  for  appellees. 

DU  RELLB,  J.  Upon  March  7,  1902,  May 
&  Co.,  who  were  the  appellants  in  an  appeal- 
ed case  decided  In  this  court  March  20,  1900 
(56  S.  W.  7),  filed  an  affidavit,  by  their  at- 
twney,  in  this  court,  and  applied  for  a  rule 
against  the  Judge  of  the  Mason  circuit  court 
to  show  cause  why  be  should  not  t>e  held  in 
contempt  of  this  court  in  refusing  to  obey  the 
mandate  of  this  court  Issued  in  the  case  named. 
The  rule  was  issued,  returnable  <w  the  27th 
of  March.  On  March  20th  the  Judge  of  the 
Mason  circuit  court  filed  his  response  to  the 
rule,  and  at  the  same  time  entered  a  motion 


'Reportsd  by  Edward  W.  Hlnei,  Esq.,  ot  the  Frank- 
tort  bar,  and  tormerlr  Stat*  reporter. 
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to  strike  from  tbe  flies  the  aflldarlt  upon 
whicb  tbe  rule  was  Issued.  Tbe  case  Is  be- 
fore  us,  therefore,  solely  upon  tbe  motion  to 
strike,  and  not  upon  the  sufficiency  of  tbe 
response.  An  examination  of  the  affidavit 
shows  that,  after  stating  the  grounds  upon 
which  the  rule  was  asked,  and  which,  wheth- 
er sufficient  or  not,  are  at  least  pertinent  and 
material  to  the  question  whicb  counsel  de- 
sired to  present  It  goes  'on  to  set  forth  a 
number  of  other  matters,  perhaps  too  trivial 
to  be  termed  scandalouB,  but  which  seem 
to  reflect  upon  tbe  respondent,  and  which 
are  absolutely  Irrelevant  and  impertinent. 
While  It  Is  true  that  matters  which  are  per- 
tinent to  a  question  imder  consideration  are 
admissible  without  reference  to  thehr  effect 
upon  the  reputation  of  any  one,  no  one  has  a 
right  to  cumber  the  records  of  the  court  with 
itaipertinent  matters,  and  especially  is  this  true 
if  tbe  matter  Is  not  only  Impertinent,  but  in- 
jurious. As  a  considerable  part  of  the  affi- 
davit is  of  this  description,  It  is  stricken  from 
the  flies. 

FIDKUTy    TRUST    &    SAFETY    VAUI/T 

CO.  V.  OARR  et  al.i 

(Court  of  Appeals  of  Kentucky.    March  22, 

1902.) 

PATMENT  OF  BOND  SE)CURE!D  BT  MORTGAOB— 
RIOHTS  OF  HOLDBR  AGAINST  PURCHASBRS 
OF  MORTOAQBD  tAND-ORANTINO  OF  RE- 
LIEF NOT  PRATED  FOR. 

In  a  litigatiou  between  the  bolder  of  bonds 
secured  by  a  mortgage  on  land,  the  obligor  in 
the  bonds,  and  purchasers  of  the  mortgaged 
property,  the  plea  of  payment  by  the  obligor 
being  established,  tbe  mortgaged  property  is 
released  from  the  lien,  regardless  of  the  re- 
lief sought  by  tbe  purchasers  of  the  property. 

"Not  to  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  report,  see  66  S.  W,  990. 

DU  RELLE,  J.  Coonsel  for  Hiss  Rosa 
with  great  earnestness  Itisists  that  for  sev- 
eral reasons  the  opinion  is  based  upon  a 
misconception  of  the  law.  ^ome  of  these 
grounds  seem  to  us  to  indicate  a  misappre- 
hension of  the  theory  of  tbe  opinion. 

It  is  first  Insisted  that  the  suit  by  tbe 
Carrs,  and  the  relief  which  they  sought 
against  the  trust  company  and  the  banking 
company,  was  a  practical  admission  of  the 
claims  of  Miss  Ross,  and  of  the  propriety  of 
the  Judgment  which  was  awarded  her;  that 
as  the  trial  court  which  has  general  equity 
Jurisdiction,  could  not  grant  the  GarrB  relief 
against  Hiss  Ross,  when  there  was  no  Issue 
between  them  formed  by  the  pleadings,  this 
court  having  only  appellate  Jurisdiction,  can- 
not do  sa  Counsel  treats  the  case  upon  this 
question  as  If  no  one  was  Interested  in  It 
except  the  Carrs  and  Miss  Ross.  It  may 
be  conceded  that  no  relief  was  sought  agralnst 
Miss  Ross  by  the  petition,  but  other  parties 
came  into  tbe  case  and  sought  relief  against 
her,   which  goes  to  the  fou&dation  of  her 

>  Reported  bjr  Edward  W.  Hlnes,  Esq.,  ot  the  Frank- 
teit  bar,  and  tormerljr  state  reporter. 


claim.  Tbe  Carr  suit  sought  a  credit  on  their 
purchase-money  notes  in  the  hands  of  the 
banking  company  and  trust  company  upon 
tbe  ground  that  there  had  been  a  breach  of 
the  covenant  of  good  title  In  tbe  deed  ta 
them.  The  position  taken  by  them  presup- 
posed the  validity  of  the  Ross  bonds;  but 
Mrs.  Murray  came  In,  and,  as  against  Miss 
Ross,  pleaded,  and,  as  we  think,  proved,  pay- 
ment of  the  bonds.  It  does  not  seem  to  as 
material  Just  what  position  was  taken  in  the 
pleadings  by  Miss  Ross  and  those  who  claimed 
under  Mrs.  Murray.  When  once  It  was  es- 
tablished that  Mrs.  Murray  had  paid  tbe 
bonds,  and  the  property  by  which  they  were 
secured  was  released  from  the  lien,  then,  so 
far  as  this  case  is  concerned.  It  necessarily 
follows  that  the  holder  of  the  bonds  cannot 
assert  a  Hen  upon  the  property  thus  released. 
In  other  words,  all  these  people  are  parties 
to  the  same  suit  seeking  relief  of  various 
kinds.  When  once  It  Is  established  that  the 
payor  has  paid  the  bonds,  there  is  an  end 
of  all  claims  by  the  payee  or  present  holder 
against  the  payor's  vendees;  and  It  is  not 
material  what  notice  those  vendees  had  of 
tbe  existence  of  the  bonds,  If  tbe  bonds  are 
subsequently  paid.  The  payment  Is  for  their 
beoeflt  In  this  case,  in  the  litigation  be- 
tween Miss  Ross  and  the  other  parties  Mrs. 
Murray  stands  before  the  others.  If  her  de- 
fense, going  to  the  entire  merits,  as  a  plea 
of  payment  does,  is  adjudged  valid,  no  Judg- 
ment can  be  rendered  against  those  who 
dalm  through  her.  Ingram  v.  Greenwade.  12 
Ky.  Law  Rep.  842;  Joseph  v.  Lyon,  9  Ky. 
Law  Rei».  824. 

Tbe  other  questltm  seems  to  have  been 
sufficiently  considered  in  tbe  opinion. 

The  petition  for  rehearing  is  overruled. 


TERRY  V.  BAKER  et  aL 

BACK  ▼.  SAME.t 

(Court  of  Appeals  of  Kentucky.    March  21, 

1902.) 

SPECIAL  JUDOB-DDTY  TO  TRY  CONTESTED 
ELECTION  CASE  PROMPTLT-ISSUAL.  OF  MAN- 
DAMUS BT  CODRT  OF  APPEALS. 

1.  As  the  statute  makes  it  the  duty  of  tbe 
courts  to  hear  and  determine  contested  elec- 
tion cases  as  speedily  as  possible,  one  who  was 
elected  special  judge  to  try  such  cases  should 
not  after  he  had  determined  not  to  try  and 
dispose  of  the  cases,  have  made  au  order  con- 
tinuing them,  but  should  hare  vacated  the 
bench  and  allowed  some  other  person  to  be 
elected  or  agreed  upon  as  a  judge  to  bear  and 
determine  the  cases. 

2.  A  mandamus  will  not  b«  granted  by  tbe 
court  of  appeals  to  compel  a  special  jodge  to 
try  a  case,  where  the  term  for  which  he  was 
elected  is  about  to  expire,  and  the  writ  would 
therefore  be  ineffectual.  * 

"Not  to  be  officially  reported." 

Motion  by  one  Terry  and  W.  D.  Back 
against  A.  C.  Baker  and  another  for  a  writ 
of  mandamus  to  compel  defendants  to  try 
and  determine  certain  cases.    Denied. 

'Reported  br  Edward  W.  Hlnea,  Esq.. et  tterrmak- 
tart  bar,  and  tormcrlr  state  raportv. 
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J.  B.  Uarcuno,  for  plaintiffs.  Hacelrlgg  ft 
Cbenanlt,  for  def endants. 

GUFFT,  a  J.  Tbe  plaintiff  In  each  of  the 
abore-named  cases  on  March  18,  1U02,  enter- 
ed a  motion  in  this  conrt  for  a  writ  of  man- 
damns  directing  and  requiring  said  Baker 
and  Bedwlne  to  try  and  decide  the  Issues 
InTolred  In  this  case  at  the  present  term  of 
the  Breathitt  circuit  conrt  without  delay.  It 
appears  that  notice  was  doly  served  upon 
Baker,  but  not  upon  Redwlne.  In  the  first- 
named  case  the  petition  shows  that  the  de- 
fendant Callanan  and  plalntlfT  were  opposing 
candidates  for  sheriff,  and  that  plaintiff  was 
a  candidate  on  the  Eepnbllcan  ticket  and 
Callanan  on  the  Democratic  ticket  Accord- 
ing to  the  face  of  the  returns,  Callanan  was 
dected  by  14  majority,  and  obtained  the  cer- 
tificate: plaintiff  allies  that  he  received  a 
majority  of  the  legal  votes,  and  Instituted  a 
contest,  took  and  filed  his  proof  as  required 
by  law,  and  defendant  Callanan  took  and 
filed  In  like  manner  his  testimony.  It  fur- 
ther appears  that  the  Breathitt  circuit  court 
convened  March  3d,  to  continue  for  three 
weeks,  and  on  the  third  day  of  the  term 
the  regular  Judge,  Bedwlne,  entered  an  or- 
der declining  to  act  and  the  members  of 
the  bar  then  present  elected  the  defendant 
Baker  special  Judge  to  try  this  case,  and  he 
took  the  oath  required  by  law.  It  Is  fur- 
ther alleged  that  plaintiff  demanded  a  sub- 
mission of  said  case  on  that  day,  and  was 
requested  to  hold  up  the  motion  for  a  day 
or  two  until  one  of  the  attorneys  on  the  op- 
posite side  of  the  case,  who  was  absent  at 
the  time,  might  return;  that  he  has  request- 
ed a  submission  of  the  case  every  day  since 
the  election  of  said  Baker  as  specisl  Judge, 
and  he  has  refused  to  submit  said  case  or 
render  Judgment  therein;  that  public  Interest 
is  InTolved  and  demands  a  speedy  settlement; 
that  defendant  Baker  has  read  the  record 
and  will  have  ample  time  to  render  Judgment 
therein  at  the  present  term  of  the  said  cir- 
cuit conrt  It  Is  further  alleged  that  the 
said  Baker  Is  the  regularly  employed  attor- 
ney for  contestee,  and  for  that  and  other 
reasons  contestant  filed  his  affidavit  also  af- 
fidavit of  Marcum  and  Landrum,  and  asked 
him  to  vacate  the  bench,  which  he  refused  to 
do,  which  affldarlts  are  filed  with  the  peti- 
tion; wherefore  he  asks  a  writ  of  mandamus 
to  be  issued,  directing  defendant  Redwlne  to 
submit  and  decide  said  contest  at  the  present 
term  of  the  Breathitt  circuit  court,  or,  if  said 
judge  has  a  right  to  refuse  to  preside  in  said 
case,  then  plaintiff  asks  that  said  writ  of 
mandamus  be  Issued  against  defaidant  Bak- 
er, requiring  him  to  submit  and  decide  said 
case  at  tlie  present  term  of  said  court.  The 
n..tlce  not  having  been  served  upon  Redwlne, 
be  is  not  before  the  conrt  on  this  motion. 
There  is,  however,  a  copy  of  an  order  of  court 
filed  which  would  seem  to  be  a  sufficient 
excuse  for  Redwlne  refusing  to  sit  in  these 
cases.    There  is  filed  with  the  petition  an  at* 


tested  copy  of  proceedings  In  the  Breathitt 
circuit  court,  which  shows  that  on  the  10th 
of  March,  1002,  the  contestant  moved  the 
court  to  submit  this  case  for  hearing  and 
contestee  objected.  This  copy  shows  further 
that  on  the  11th  of  March  contestant  moved 
to  submit  and  cm  the  13th  a  similar  motion 
was  made,  and  contestee  objected;  the  same 
on  the  12th,  14th.  and  15th  of  March.  Sub- 
stantially the  same  facts  appear  In  the  last- 
named  case.  The  defendant  Baker  demurred 
to  the  petition,  but  the  demurrer  was  over- 
ruled, and  thereupon  the  answer  of  Baker 
was  filed  in  each  case,  in  which  he  relies 
upon  substantially  the  same  defense.  He 
says  there  were  several  motions  to  strike  out, 
demurrers,  etc.,  submitted  to  him,  and  that 
he  passed  upon  and  decided  them  all  with 
reasonable  dispatch;  that  on  the  10th  of 
Mardh  the  contestee  in  each  of  said  cases 
filed  exceptions  to  cataln  depositions,  and  the 
hearing  of  same  was  set  for  the  14th  of 
March,  1SQ2;  that,  notwithstanding  that  he 
announced  he  would  hear  the  exceptions  to 
these  depositions  on  the  14th  of  March,  coun- 
sel for  contestant  made  a  motion  to  submit 
the  cases,  and  that  be  refused  to  have  an  or- 
.der  entered  submitting  the  cases  until  he 
had  passed  upon  the  exceptions  to  the  depo- 
sitions, which  went  to  the  exdusim  of  them. 
He  says  that  although  the  questions  in  each 
case  are  similar,  and  that  he  is  Informed  that 
the  deposition  in  one  case  is  a  carbon  copy 
Of  the  deposition  and  statement  in  the  other, 
and  the  decision  in  one  is,  in  effect  a  deci- 
sion in  both,  that  Charles  Terry,  one  of  the 
contestants,  who  is  represented  by  the  same 
attorney  as  the  other  contestants,  filed  an 
affidavit  In  his  esse,  the  effect  of  which  was 
asking  him  to  decide  one  case  and  decline 
to  decide  the  other;  that  he  did  not  iQonsider 
the  reasons  assigned  In  the  affidavit  sufficient 
grounds  to  require  him  to  vacate  the  bench, 
and  that  he  declined  to  do  so,  for  he  says 
that  on  the  13th  of  March,  the  day  before 
the  day  set  for  the  hearing  of  the  exceptljns 
to  the  depositions  filed  by  the  contestee,  the 
coimsel  for  contestants  moved  to  submit  cas- 
es; that  he  announced  he  would  not  entertain 
a  motion  to  submit  them  until  the  said  hear- 
ing of  the  exceptions  to  the  depositions,  and 
left  the  court  room;  that  after  he  had  left 
the  court  room  counsel  for  contestants  stat- 
ed openly  In  the  presence  of  the  court  and 
spectators  that  he,  respondent  was  drunk, 
and  was  continuing  In  that  condition  for  th« 
purpose  of  avoiding  the  trial  of  these  cases. 
He  says  that  after  he  bad  been  treated  with 
this  Indignity,  and  in  view  of  the  fact  that 
affidavits  had  also  been  filed  objecting  to  bim 
presiding  in  the  case,  he  did  not  feel  that 
he  ought  to  pass  upon  tbe  merits  of  the  case; 
that  he  believed  from  the  showing  made  that 
contestees  ought  to  have  an  opportunity  to 
cross-examine  the  witnesses  to  whose  depo- 
sitions they  had  ffied  exceptions,  and  that  be 
entered  an  ordw  giving  than  that  leave  and 
continntatg  tbe  case.    He  further  says  that 
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be  will  no  further  preside  In  these  cases. 
He  feels  It  is  an  Injustice  to  himself  and  the 
litigants  to  have  anything  further  to  do  with 
the  case. 

We  deem  it  unnecessary  to  recite  even  the 
Bubstance  of  the  affidavits  filed  In  support 
of  this  motion.  The  statute  enacted  In  1900 
makes  it  the  Imperative  duty  of  the  courts 
to  hear  and  determine  these  contested  elec- 
tions as  speedily  as  possible.  It  was  evident- 
ly the  duty  of  the  defendant  to  obey  that 
statute.  It  may  be  that  <Mily  a  few  days' 
delay  after  the  defendant  was  elected  to  pre- 
side was  excusable,  but  we  do  not  think, 
taking  the  answer  as  true^  that,  after  he  had 
determined  not  to  try  and  dispose  of  these 
cases,  he  ought  to  have  made  an  order  contin- 
uing the  same,  but  should  have  vacated  the 
bench  and  allowed  some  person  to  be  elected 
or  agreed  upon  as  a  judge  to  hear  and  de- 
termine the  questions  involved.  Inasmuch, 
howevM,  as  It  appears  that  the  March  term 
of  the  Breathitt  circuit  court  expires  the  22d 
day  of  this  month,  a  writ  of  mandamus 
would  be  InefTectual,  for  the  reason  that  the 
term  expires,  and  with  It  expires  all  the  Judi- 
cial power  heretofore  vested  in  the  defendant 
Judge  Baker. 

For  this  reason  alone  the  mandamua  !■  re- 
fused. 


AMBRT0AJ7  NAT.  BANK  v.  SMALLHOUSE 
et  aLi 

(Court  of  Appeals  of  Kentucky.    Sfarch  21, 
1902.) 

BILLS    AND     NOTE>a— ASSTONHSNT— LIABIUTT 

OF   ASSIONOR^ESTOPPBL   TO  PLEAD 

WANT  OF  DIUOEtNCB  IN  STIINO. 

1.  Under  Ky.  St,  f  461,  every  person  who 
signs  big  name  upon  the  back  of  a  promissory 
note  Is  liable  as  an  assignor,  unless  a  different 
purpose  Is  expressed  in  writing. 

2.  Where  the  holder  of  a  note  was  prevented 
from  suing  at  the  first  term  of  court  after  the 
note  matured  by  reason  of  the  repeated  assur- 
ances of  an  assignor  that  he  would  see  the 
makers  of  the  note,  and  have  it  either  paid  or 
secured,  such  assignor  is  estopped  from  plead- 
ing that  he  la  released  from  liability  by  the 
failure  to  sue  at  that  term. 

Onffy,  0.  3.,  dissenting. 

Appeal  from  circuit  court,  Warren  coun- 
ty. 

"To  be  <^clally  reported^" 

Action  by  the  American  National  Bank 
against  O.  O.  Smallhouse  and  another  to 
hold  defendants  liable  uimn  their  Indorse- 
ments of  a  i»oml88ory  note.  Judgmoit  for 
defendants,  and  plalntlfl  appeals.    Reversed. 

W.  B.  Oalnes,  C.  P.  Motley,  and  Hum- 
phrey, Burnett  &  Humphrey,  for  ai^>ellant. 
Wright  &  McElroy.  for  appklees. 

BURNAM,  J.  This  suit  waa  instituted  I7 
the  American  National  Bank  of '  Louisville 
against   the   defendant   O.   Q.   Smallhouse, 

■Reported  by  Edirard  W.  Hlaea, Esq., •{  tteVraakr- 
tort  bar.  and  tormerly  state  reporter. 


seeking  to  bold  him  liable  np<Ri  his  indorse- 
ment of  a  promissory  note  for  $5,500,  paya- 
ble to  the  bank,  alleging  that  a  i>art  of  the 
makers  of  the  note  had  been  adjudged  bank- 
rupts In  December,  1900,  and  that  the  re- 
mainder had  been  {irosecuted  to  insolvency 
at  the  February  term,  1901,  of  the  Warren 
circuit  court  The  appdlee  Smallbouse,  In 
his  answer,  admitted  that  be  bad  indorsed 
the  note,  but  pleaded  that  he  had  been  re- 
leased from  all  liability  thereon  by  the  plain- 
tUTs  failure  to  sue  the  maker  at  the  Novem- 
ber term,  1900,  which  waa  the  first  term  of  the 
Warren  circuit  court  after  the  maturity  of 
the  obligation.  Plaintiff  replied  that  the  de- 
fendant was  estopped  from  raying  upon 
this  defense  by  promises  and  representations 
made  to  them,  which  Induced  them  not  to 
instltate  the  suit  at  the  first  term  of  the  War- 
ren circuit  court  A  Jury  trial  resulted  in 
a  verdict  for  the  defendant  under  a  peremp- 
tory instruction,  and  from  that  Judgment  this 
appeal  is  prosecuted. 

The  facts  as  shown  by  the  pleadings  are 
as  follows:  On  the  19th  of  April,  1900,  the 
American  National  Bank  loaned  to  B.  A. 
Porter  &  Bros.,  of  Bowling  Oreen,  Ky., 
$5,500,  and  took  their  promissory  note  there- 
for, due  60  days  after  date.  C.  G.  Small- 
honse  and  Lk  R.  Porter  signed  their  names 
upon  the  back  of  the  obligation.  The  note 
became  due  on  the  Slst  of  June,  1900,  and 
on  the  2.5th  of  July,  L.  O.  Murray,  the  pres- 
ident of  the  bank,  wrote  to  0.  O.  Smallhouse, 
who  was  the  president  of  the  bank  in  Bow- 
ling Green,  through  whom  the  arrangement 
was  made  with  the  Ix>nlBvlIle  Bank  for  the 
loan  of  the  money,  notifying  him  that  the 
debt  was  due,  and  requesting  that  he  should 
see  that  it  was  promptly  paid.  Smallhouse 
responded  on  July  27th  that  he  would  send 
for  the  i>artle8  immedlatdy,  and  see  if  be 
could  get  them  to  arrange  the  matter.  On 
the  12th  of  September  following,  Murray 
again  wrote  to  Smallhouse,  noti^'ing  him 
that  the  paper  must  be  paid  wlthhi  a  week  or 
10  days;  and  on  September  13th  Smallhouse 
responded  that  he  would  see  all  tiie  parties 
concerned,  and  see  that  Murray's  wishes 
were  complied  with,  and  that  he  would  com- 
municate with  him  as  soon  as  he  had  seen 
the  parties.  During  the  month  of  Septem- 
ber, after  he  had  written  this  note.  Small- 
house  had  an  interview  with  Murray  at  his 
banking  house  In  Louisville,  in  which  Mur- 
ray testifies  that  the  entire  matter  was  gone 
over,  and  that  the  ai^iellee  Smallhouse  as- 
sured him  that  upon  his  return  home  he 
would  get  in  his  buggy,  and  go  out  and  sea 
the  parties,  and  secure  a  mortgage  or  bill 
of  sale  on  some  cattle  to  still  furtha  secure 
the  note,  and  that  he  woold  see  that  it  was 
I>ald;  that  he  relied  ux)on  these  assurances 
and  promise,  and  for  that  reason  did  not 
institute  the  suit  And  on  the  10th  day  of 
October,  1900,  Murray  virote  Smallhousev 
calling  his  attention  to  his  prtHnise  to  have 
tiie  cattle  which  were  pledged  to  secure  the 
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note  transfeiTed  to  the  bank;  and  on  the 
2d  of  the  same  montb  be  again  wrote  re- 
minding blm  of  bis  promise  with  reference 
to  tbla  matter.  On  the  22d  of  March  Small- 
house  responded  that  he  was  not  unmindful 
of  his  promlfs,  bat  had  been  delayed  In  se- 
cnrlng  the  mortgage  or  bill  of  sale  by  the 
sickness  of  Mr.  Porter,  and  assured  Murray 
of  bis  anxiety  to  bare  the  matter  arranged 
at  the  earliest  opportunity.  On  October 
31st  Murray  notified  Smallbouse  that  he  had 
been  directed  by  the  board  of  directors  to 
Instltate  suit  on  the  debt  If  not  paid  at 
once.  On  NoTember  2d  Smallhoiue  respond- 
ed  that  I/.  B.  Porter  was  still  ^ck,  and  una- 
ble to  attend  to  business,  but  that  he  was 
commissioned  by  blm  to  say  that  he  would 
arrange  tbe  matter  In  a  short  time,  and  did 
not  want  suit  brought.  On  tbe  14th  of  No- 
Traiber  Smallbouse  again  wrote  Murray  that 
the  Porters  bad  a  pro8i>ect  to  borrow  the 
money  with  which  to  pay  the  note  within 
a  day  or  two,  and  on  tbe  6tta  of  January, 
ion,  be  wrote  Murray  notifying  him  that 
Porter  &  Bros,  had  gone  Into  bankruptcy, 
and  requesting  him  to  file  his  claim,  assur- 
ing him  that  he  would  account  for  what- 
ever he  failed  to  realize  out  of  the  estate 
of  Donalson  Bros,  and  L.  R.  Porter.  The 
first  court  held  in  Warren  county  at  which 
salt  could  bare  been  brought  on  the  note 
began  on  the  Bth  of  November,  1900.  By 
section  481  of  the  Kentucky  Statutes  every 
person  who  signs  his  name  upon  the  back 
of  a  iHomlssory  note  is  liable  as  an  assignor 
imless  a  different  purpose  is  expressed  In 
writing,  and  to  bold  them  liable  the  maker 
most  ordinarily  be  prosecuted  to  Insolvency 
at  the  first  term  of  the  court  after  the  ma- 
tmity  of  the  note;  but  If  the  assignor,  either 
by  \rorOm  or  acts,  Induces  the  assignee  to  re- 
frain from  the  prompt  Institution  of  the 
■nit  against  the  makers,  such  words  or  acts 
'nin  estop  him  from  relying  upon  such  faQ- 
nre  as  a  defense  when  sued  on  the  assign- 
ment In  Hume  v.  Brown,  33  Ey.  451,  this 
court  said:  "When  tbe  assignment  Is  ac- 
companied by  an  agreement  or  direction  on 
the  part  of  the  assignor  that,  before  resort- 
ing to  coercioa,  the  assignee  should  try  tbe 
effect  of  repeated  solicitation  for  tbe  money, 
the  legal  role  of  strict  diligence  cannot, 
with  Justice,  be  applied  In  determining  the 
length  of  time  after  tbe  assignment  within 
which  tbe  process  of  the  law  shall  be  re- 
sorted to."  It  has  been  uniformly  held  that, 
where  the  failure  to  sue  at  the  maturity  of 
the  note  was  due  to  a  request  of  the  as- 
signor, the  charge  of  negligence  In  bring- 
ing the  suit  could  not  be  sustained.  See 
Krachts"  Adm'r  t.  Obst,  77  Ky.  37;  Rives 
T.  Brown,  81  Ky.  636;  Stafford  t.  Bruce 
(Ky.)  14  S.  W.  374.  It  Is  apparent  that  the 
Tepeated  promises  and  assurances  made  by 
tbe  appellee  Smallbouse  to  the  appellant  that 
he  would  see  the  makers  of  the  note,  and 
^thw  have  It  paid  or  secured,  were  calcu- 
lated, whether  so  intended  or  not,  to  throw 


appellant  off  Its  guard,  and  to  Induce  them 
to  delay  the  Institution  of  a  suit  against  the 
makers.  This  was  especially  true  In  view 
of  the  close  and  Intimate  business  relations 
which  had  existed  between  the  parties  for 
such  a  long  period  of  time,  and  thus  having, 
both  by  words  and  acts.  Induced  tbe  appel- 
lant to  postpone  resorting  to  tbe  courts,  he 
cannot  rely  upon  its  delay  as  an  act  of  neg- 
ligence to  escape  liability. 

The  trial  court  erred  in  the  peremptory 
Instruction  given  to  the  Jury,  and  the  Judg- 
ment is  reversed,  and  cause  remanded  for 
^voceedlngs  consistent  with  this  opinion. 

GUFFT,  O.  J„  dissenting. 


DAVIS  et  al.  v.  COX  et  aLi 

(Court  of  Appeals  of  Kentucky.    Mardt  21, 

1902.) 

CONTEST  OF  WILL— EVIDENCB  OF  MBNTAL  IN- 
CAPACITT— PERBIMPTORY  INSTRUCmON. 

Where  a  childless  widow,  80  rears  of  age, 
executed  a  will  devising  to  the  nelrs  of  her 
deceased  husband  the  bulk  of  her  estate,  whidk 
she  had  derived  from  him,  in  a  contest  of  the 
will  by  her  nieces  and  nephews,  her  only  heirs, 
with  whom  she  had  been  on  friendly  terms, 
evidence  showing  that  in  her  last  sicluiess  her 
own  relations  were  not  notified,  that  a  strange 
lawyer  was  called  in  to  write  the  will,'  and  a 
Ftrange  doctor  to  attend  her;  that  a  mistake 
was  made  in  the  name  of  a  niece  for  whom 
she  made  some  provision;  that  she  was  de- 
lirious to  some  extent  about  tbat  time,  and 
was  In  an  enfeebled  condition,— was  not  suffi- 
cient to  authorize  the  submission  of  the  case 
to  the  Jury,  as  the  will  was  made  in  accordance 
with  a  fixed  purpose  of  testatrix,  expressed  long 
before  its  execntion,  and  there  was  no  evidence 
of  mental  incapacity  at  Ihe  time  the  will  was 
written,  and  no  direct  evidence  of  undue  influ- 
ence; something  more  than  suspicion  being  x^ 
Quired. 

Appeal  from  circuit  court.  Mason  county. 

"Not  to  be  officially  reported." 

Contest  by  Nathan  S.  Davis  and  others  of 
tbe  will  of  Mary  Oaroline  Cox.  Judgment 
for  George  Cox  and  others,  contestees,  and 
the  contestants  appeal.    Afiinned. 

B.  L.  Worthlngton,  Thos.  R.  Pblster,  and 
Jas.  Tarbell,  for  appellants.  Ii,  W.  Robert- 
son and  W.  £L  Wadsworth,  for  appellees. 

HOBSON,  J.  Mary  Caroline  Cox  died  on 
April  9,  1895,  childless,  and  a  widow,  the 
owner  of  an  estate  amounting  to  about  $100,- 
000.  Her  husband,  Geo.  Cox,  had  died  In 
September,  1881.  She  received  from  him,  as 
bis  widow,  her  estate.  By  her  will,  which 
was  probated  In  tbe  comity  court,  she  gave 
$6,000  to  the  Baptist  Church  at  MaysviUe,  to 
which  she  belonged;  |5,000  to  Ann^  Dim- 
mitt,  a  niece  of  her  first  husband,  who  had 
been  with  her  a  good  deal;  $1,000  each  to 
two  of  her  own  nieces;  $200  to  a  servant; 
and  the  rest  of  tbe  estate  to  the  heirs  at  law 
of  her  husband,  Geo.  Cox,  from  whom  she 
had  received   the   estate.    An   appeal   was 

'Reported  by  Edward  W.  Hlnea,  Esq., of  tbs  Frank- 
tort  bar,  and  tormarlr  stat*  reporter. 
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prosecoted  from  the  order  of  the  cotmty  emat 
admitting  the  piiper  to  probate,  and  on  the 
trial  In  the  circuit  court,  at  the  concIuBion 
of  the  evidence,  the  Jury  were  peremptorily 
instTDCted  to  find  the  paper  to  be  her  will. 
The  proof  shows  that  she  left  a  number  of 
nieces  and  nepbewg,  with  whom  she  was  on 
very  friendly  terms.  After  the  death  of  her 
husband  she  had  lired  at  Maysvllle  In  the 
bouse  with  her  stepson,  Llssant  Coz,  who 
«ras  about  70  years  old  at  her  death,  while 
she  was  neaiiy  80.  She  was  a  woman  nat- 
urally of  strong  will  and  good  mind.  For 
some  time  before  her  death  M.  C.  Hutchens 
had  acted  as  her  attorney.  In  February  be- 
fore she  died  she  bad  a  conversation  with 
bim  at  her  residence,  in  which  she  said  that 
the  was  going:  to  malte  a  wllL  Presimiing 
that  she  wanted  him  to  write  the  will  at  that 
time,  he  said  he  would  go  and  get  some  pa- 
per. She  said  "Xo";  she  wanted  to  talk  with 
him  about  some  matters  that  she  was  not 
clear  on  in  reference  to  it  He  was  then 
Judge  of  the  Mason  county  court  She  said 
she  was  getting  along  In  years,  and  was  not 
in  good  health,  and  had  made  up  her  mind 
to  make  a  will.  He  asked  her  what  she 
wanted  to  know  from  him.  She  asked  him 
who  be  thought  would  be  a  good  person  to 
attend  to  her  aflfalrs  until  her  death.  After 
some  talk  about  an  executor,  he  suggested 
Mr.  Llssant  Coz.  She  said,  "No;  he  will  not 
want  to  bother  with  It;"  and  after  some  dis- 
cussion be  told  ber  that  the  county  court 
would  appoint  a  man  to  act  as  her  ezecutor 
if  she  named  none,  and  she  said  that,  if  he 
was  the  Judge  at  the  time,  she  believed  he 
would  appoint  a  proper  person.  She  then 
remarked  that  she  bad  not  fully  made  up 
her  mind  as  to  how  much  money  she  would 
leave  the  Baptist  Church  of  which  she  was 
a  member;  that  she  bad  concluded  to  leave 
the  chiurch  about  as  much  money  as  would 
produce  the  amount  she  had  been  giving. 
She  then  said:  "I  want  to  give  Anna  Dim- 
mltt  [the  niece  of  her  first  husband]  enougb 
to  provide  her  against  want.  She  has  been 
very  good  to  me.  and  she  has  not  got  much, 
and.  If  she  will  take  care  of  the  principal,  I 
want  to  leave  her  enough  so  thnt  the  inter- 
est will  give  her  a  little.  $300.00  a  year 
ought  to  ke^  her."  She  also  said  that  she 
had  a  couple  of  nieces  to  whom  she  wanted 
to  leave  something,  and  then  added  this,  aft- 
er speaking  of  the  servant  to  whom  she 
thought  she  would  give  something:  "And  I 
am  going  to  do  with  the  balance  of  my  es- 
tate as  I  think  would  suit  Mr.  Ooz,  as  he  and 
William  and  Llssant  [meaning  two  of  his 
sons]  made  this  money;  and,  while  I  know  It 
Is  mine  according  to  law,  and  I  have  a  right 
to  do  as  I  please,  I  think  It  but  right  that 
the  money  should  go  back  to  Mr.  Coz's  chil- 
dren." She  also  said  she  wanted  to  have 
the  things  In  the  house  left  Just  as  they  were 
for  Llssant's  use,  as  she  did  not  want  him 
dl.<iturbed.  and  presumed  that  he  would  stDl 
live  In  the  house.    Hutchens  suggested  that 


be  woBld  write  out  a  draft  of  the  will,  mnd 
submit  it  to  her,  and  she  said,  *Vo,  1  have 
not  yet  determined  how  much  I  shall  leave 
to  the  Baptist  COiurch,  and  I  want  to  think 
over  how  much  I  will  give  Anna  Dlmmltt. 
although  I  think  I  wiU  give  her  $5,000.00. 
I  will  send  for  you  later,  after  I  have  made 
up  my  mind  fully  as  to  how  much  I  will 
give  the  church  and  Anna  Dlmmltt."  Sbe 
said  nothing  more  about  the  will  to  Hutch- 
ens, or  to  any  one  ezcept  Llssant  Coz,  so 
far  as  appears  in  this  record.  Aboat  10  days 
before  her  death  she  was  taken  with  a  bron- 
chial affection,  but  no  ptaysician  was  called 
In  until  AprH  5th.  He,  after  examining  ber, 
told  Mr.  Llssant  Coz  that  if  she  had  any 
business  to  attend  to.  It  should  be  attended 
to  promptly.  Mr.  Coz  told  her  what  the  phy- 
sician said.  She  said  she  wanted  to  make 
ber  will,  and  he  suggested  that  he  would  get 
A.  M.  J.  Cochran  to  write  it  She  said  sbe 
did  not  know  Mr.  Cochran,  but  finally  agreed 
that  he  might  be  called.  Mr.  Cochran  came, 
and  she  ezplained  to  him  what  she  wished 
done  with  her  estate.  Just  as  she  bad  to 
Judge  Hutchens,  and  he  took  down  a  mem- 
orandum of  ber  directions,  and  then  drew  op 
her  will  there  In  her  presence,  and  It  was 
witnessed  by  him  and  the  physician,  who  in 
the  meantime  bad  returned  to  pay  an  even- 
ing call,  his  first  visit  having  been  in  the 
morning.  Both  of  them  testify  that  her 
mind  was  good,  and  Judge  Cochran  states 
that  she  gave  him  the  directions  herself,  tell- 
ing him  that  sbe  wanted  ber  will  written, 
and  explaining  what  she  wanted  done.  On 
tbe  next  day  sbe  walked  Into  another  room 
to  look  at  a  picture  of  her  husband,  and  on 
the  following  Tuesday  she  died.  The  physi- 
cian testifies  that  sbe  had  a  little  fever, 
but  her  heart  action  was  weak,  and  that 
there  was  no  dellriimi  ezcept  at  night  This 
testimony  is  confirmed  by  all  the  persons 
who  saw  her,  ezcept  one  old  gentleman,  a 
friend  of  hers,  who  wait  in  to  see  her  a 
day  or  so  after  the  will  was  written,  and  tes- 
tifies that  her  lips  seemed  to  move,  but  that 
she  did  not  speak  to  him,  or  seem  to  know 
him.  It  appears,  however,  from  his  own  evi- 
dence, that  he  was  hard  of  hearing,  and  it 
Is  shown  by  other  proof  that  she  did  speak 
to  him,  but  that  he  could  not  hear  one  speak- 
ing except  in  a  loud  tone.  None  of  ber  rda- 
tives  were  notified  of  her  sickness  or  knew 
of  it  until  she  was  dead.  The  physician  bad 
never  seen  her  until  he  was  called  on  April 
5th.  He  lived  In  Washington,  3^  miles  from 
Maysvllle.  Her  r^rular  physician  was  In  Eu- 
rope. Mr.  IJssant  Ooz  remained  in  the  room 
while  she  was  giving  Judge  Cochran  her  in- 
structions as  to  tbe  writing  of  the  will,  and 
Mr.  Geo.  Coz  came  in  with  the  {diyslclan,  and 
was  present  when  It  was  signed  and  attest- 
ed. About  two  years  tiefoie  her  death  one 
of  her  nieces,  who  was  in  trouble  about  a 
mortgage  of  $200,  sent  her  daughter  to  see 
her  and  tell  her  the  circumstances.  She  was 
affectionate  with  the  yoimg  lady,  and  told 
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her  that  she  wonid  gire  ber  the  |200  If  she 
had  it  in  the  house,  bat  that  she  could  not 
set  It  without  going  to  Mr,  Llssant  for  It, 
and  that  what  she  did  gire  she  did  not  want 
Mr.  Lissant  to  know  aboDt  It,  adding,  In 
speaking  of  a  g(dd  watch  and  chain  she  bad 
glTen:  "I  don't  want  them  to  know  about 
those  things.  You  will  have  everything  you 
want  when  you  are  grown,  and  there  is  no 
reason  for  saying  anything  about  it  anyway." 
Some  time  after  this  she  sent  the  $200.  In 
the  will,  her  niece  Mary  Dlmmltt  Qrannon  is 
named  as  Mary  Ann  Grannon.  She  made  her 
mai^  to  the  will,  but  her  fingers  were  bent 
with  rheumatism  bo  that  she  could  not  write. 
On  these  facta  It  Is  earnestly  argued  that 
the  case  should  have  been  submitted. to  the 
Jury,  and  great  stress  is  laid  on  the  fact 
diat  her  own  people  were  not  notified  of  her 
Blckneas;  that  a  strange  lawyer  was  called 
in  to  write  the  will,  and  a  strange  doctor 
to  attend  her;  that  a  mistake  was  made  In 
the  name  of  her  niece;  and  that  she  was 
delirious  to  some  ext^t  at  night,  was  nearly 
80  years  of  age,  and  in  an  enfeebled  con- 
dition. Under  the  rule  followed  In  this  state 
that,  if  there  is  any  evidence,  the  case  must 
be  snbmltted  to  the  jury,  although  the  court 
may  be  of  opinion  that,  if  a  verdict  is  found 
utmn  the  evidence,  a  new  trial  should  be 
granted.  It  la  insisted  that  the  peremptory 
Instruction  should  not  have  been  given. 
There  la  no  testimony  as  to  incapacity  of  the 
testatrix  except  that  of  the  old  gentleman 
who  wait  to  see  ber  and  was  hard  of  bear- 
ing, and  his  testimony  does  not  relate  to  the 
time  the  wlU  was  made.  He  saw  her  so 
briefly,  and  his  deafness  was  such,  that  his 
testimony  Is  of  little  value  as  to  her  capacity 
even  at  that  time.  It  Is  evident  from  the 
drctunstances,  as  well  as  the  proof  In  the 
ease,  that  this  was  after  the  will  had  been 
made,  and  his  evidence  in  no  way  contradicts 
the  fonr  witnesses  testifying  to  her  capacity 
at  the  time  the  will  was  made.  As  to  undue 
influence,  there  is  no  direct  evidence.  The 
conversation  with  her  niece's  daughter  was 
several  years  before  the  will  was  made.  The 
will  is  Just  what  she  told  Judge  Hutchens, 
in  February,  she  wished  ber  will  to  be.  At 
that  time  there  is  no  doubt  of  her  capacity 
to  make  a  will,  and  there  Is  nothing  In  the 
evidence  conducing  to  show  any  undue  in- 
fluence then  operating  upon  her  mind.  The 
will,  as  drawn  by  Judge  Cochran,  appears 
to  be  the  result  of  a  settled  purl)0Be  f<H-med 
in  her  own  mind  long  before  she  was  taken 
sick.  Her  sickness  was  not  regarded  serious 
until  the  physician  was  called  in.  She  had 
had  such  spells  before.  She  had  lived  In  the 
house  with  Mr.  Lissant  Cox,  her  stepson, 
since  about  the  year  1855,  iand  the  most 
CMdial  relations  existed  between  them.  The 
burden  of  proof  was  on  the  contestants  to 
show  incapacity  or  undue  Influence.  Impor- 
tant legal  rights  can  only  be  determined  up- 
on evidence  tending  with  reasonable  certain- 
ty to  establish  the  conclusions  sought  to  be 


maintained.     The  evidence  may  be  circum- 
stantial, but,  after  all,  it  must  amount  to 
something  more  than  suspicion. 
Judgment  affirmed. 


MITCHELL  et  al.  v.  PIDEaiITT  TRUST  & 

SAFETY  VAULT  00.  et  al.i 

(Court  of  Appeals  of  Keutucky.     March   19, 

1902.) 

EXBCCTION— ISBUAli  TO  WRONG  COUNTY— VA- 
LIDITY OP  BALK— REVERSAL  OP  JtnXSMKNT 
CONFIRMING  BALB— LIEN  OF  PURCHASER. 

1.  An  ezecntioo  iaaaed  contrary  to  Ky.  St. 
I  1QC6,  pTOviding  that  no  execution  shall  issue 
to  any  other  coanty  than  that  in  which  the 
.indgment  was  rendered  or  the  defendant  r«- 
■ides  until  execution  is  issued  to  one'  of  these 
counties  and  been  returned,  "Ko  property 
found,"  may  l>e  set  aside  by  the  defendant, 
but  until  be  does  so  tSxe  execution  must  be 
obeyed  by  the  otBcer  receiving  it,  and  a  sale 
made  thereunder  is  not  void. 

2.  Where  a  judgment  confirming  a  sale  of 
land  was  reversed  on  appeal,  one  to  whom  the 
parcbaaer  sold  the  land  pending  the  appeal 
was  entitled  to  assert  against  the  land  any 
lien  which  the  purchaser  might  have  asserted 
If  he  had  not  conveyed  the  land,  and  was 
therefore  entitled  to  a  lien  for  the  enhance- 
ment of  the  land  by  necessary  improvements 
made  by  him  In  good  faith  before  tlie  r»- 
versaL 

Appeal  from  circuit  court,  Bath  county. 
"Not  to  be  <^cially  reported." 
Action  by  the  Fidelity  Trust:  &  Safety 
Vault  Company  and  others  to  enf  otce  a  mort- 
gage lien.  Judgment  determining  rights  of 
purchaser  after  reversal  of  judgment  con- 
firming sale,  and  R.  A.  Mitchell  and  another 
appeal.   Afllrmed. 

Lewis  Apperson  and  A.  T.  Wood,  for  ap- 
pellants. R.  GudgeU  &  Son  and  O.  W.  Good- 
paster,  for  appellees. 

HOBSON,  J.  On  August  9,  1892,  B.  A 
Mitchell  mortgaged  to  the  Fidelity  Trust  & 
Safety  Vault  Company  a  tract  of  99  acres  of 
land  owned  by  him  In  Bath  county  to  se- 
cure a  debt  of  $4,000.  On  December  13, 
1808,  the  trust  company  instituted  thU  ac- 
tion to  recover  its  debt  and  foreclose  its 
mortgage.  Previous  to  this,  on  October  12. 
1883,  an  execution  had  issued  against  Mitch- 
ell from  the  Fulton  circuit  court  In  favor  of 
J.  M.  Reld  for  something  over  $2,000,  direct- 
ed to  the  sherlfT  of  Bath  county,  and  was 
by  him  levied  on  the  land  subject  to  the 
mortgage  on  Octobw  18th.  The  sale  was 
made  on  January  8,  1894,  and  John  8.  Wil- 
son became  the  purchaser  at  the  sum  of  $1,- 
000.  Under  the  statute  be  acquired  a  lien 
on  the  land  for  the  purchase  money  paid  by 
bim,  with  Interest  at  10  per  cent  In  the  suit 
of  the  trust  company  to  foreclose  its  mort- 
gage be  was  made  a  defendant  and  on  Feb- 
ruary 27,  1894,  be  filed  bis  answer  asserting 
a  lien  on  the  land  under  his  purchase,  and  ut 
the  same  term  of  the  court  without  any  pro- 
cess against  Mitchell,  on  Ijie  answer  of  Wil- 

>  Raportad  by  IBdward  W.  Hln«<,  Esq.,  of  tlio  Frmpk- 
tort  bar,  and  tormarly  stata  reporter. 
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eon,  which  was  made  a  cross  petition  against 
Ultcbell,  the  court  entered  a  Judgnuent  direct- 
ing a  sale  of  the  land  to  satisfy  the  debt 
of  the  trust  company  as  well  as  that  of  Wil- 
son. From  this  Judgment  Mitchell  prayed 
an  appeal  to  this  court,  but  failed  to  pros- 
ecute It  The  land  was  sold,  and  was  bought 
by  Wilson,  and  the  sale  was  confirmed.  Aft- 
er this,  in  January,  1S96,  Mitchell  sued  out 
an  appeal  before  the  clerk  of  this  court,  and 
had  summons  Issued,  which  appears  not  to 
have  been  served.  In  the  spring  of  1886, 
Wilson  sold  and  conveyed  the  land  to  J.  W. 
Lane,  who  had  no  notice  at  the  time  of  the 
appeal  taken  by  MitcheU.  The  property  was 
in  very  bad  repair,  and  Lane  spent  in  im- 
proving It  something  over  $2,600.  He  also 
paid  the  unpaid  taxes  on  it  After  all  this, 
in  October,  1S9S,  this  court  reversed  the 
Judgment  of  sale  of  the  land  and  the  order 
confirming  the  sale  (see  Mitchell  T.  Vault  Go. 
[Ky.]  47  S.  W.  44e),  and  on  the  return  of  the 
case  to  the  circuit  court  Mitchell  moved  tor 
a  writ  of  possession.  Lane  was  made  a  de- 
fendant on  his  motion,  and  allowed  to  file 
bis  petition,  setting  up  the  lien  of  the  trust 
company  and  Wilson  on  the  land,  and  pray- 
ing to  be  substituted  tbereto.  On  final  hear- 
ing the  court  adjudged  Lane  enUtied  to  this 
relief,  allowed  him  for  the  enhancement  of 
the  land  by  his  improvements,  and  charged 
him  with  a  reasonable  rent  The  property 
was  sold  again,  and  sold  for  more  than  was 
necessary  to  pay  the  amount  adjudged  Lane, 
and  Mitchell  appeals,  insisting  that  Wilson 
bad  no  lien  on  the  land  for  the  amount  of 
his  bid  under  the  execution;  that  whatever 
Wilson's  rights  were,  they  did  not  pass  to 
Lane;  and  that  Lane  was  not  an  Innocent 
purchaser.  Lane  has  taken  a  cross  appeal. 
Insisting  that  the  rents  were  charged  too 
high. 

It  is  insisted  tbat  the  execution  under 
which  Wilson  purchased  was  void,,  because 
issued  contrary  to  section  1660,  Ky.  St,  pro* 
viding  that  no  execution  shall  issue  to  any 
other  county  than  that  in  which  the  Judg- 
ment was  rendered  or  the  defendant  resides 
until  execution  has  Issued  to  one  of  these 
counties,  and  been  returued,  "No  property 
found."  It  has  been  held  in  a  number  of 
cases  that  an  execution  issued  contrary  to 
this  statute  may  be  set  aside  by  the  defend- 
ant but  that  until  he  does  this  it  must  be 
obeyed  by  the  officer  receiving  It,  and  that 
a  sale  made  under  it  is  not  void.  Cox  v.  Nel- 
son. 17  Ky.  Mr,  16  Am.  Dec.  8&;  C<Hn.  t. 
Ocull,  80  Ky.  149,  23  Am.  Dec.  393;  Toung 
V.  Smith,  49  Ky.  296.  See,  also,  Freem. 
Ex'ns,  §§  14, 103.  The  conveyance  by  Wilson 
to  Lane  passed  to  Lane  all  the  right  or  titie 
which  Wilson  had  in  the  property.  It  sub- 
stituted Lane  for  Wilson,  and  entitied  blm 
to  all  rights  in  the  land  which  Wilson  had. 
It  passed  the  equitable  tiUe  of  Wilson,  and 
Lane  may  assert  against  the  land  any  lien 
whl'^b  Wilson  might  have  asserted  If  the 
had  not  conveyed  the  land  to  Lane.    The 


court  properly  allowed  Lane  a  Hen  for  the 
enhancement  of  the  land  by  his  Improve- 
ments. They  were  necessary,  and  were  made 
in  good  faith,  before  the  reversal  of  the  Judg- 
ment The  statement  of  the  account  by  the 
court  on  the  whole  does  substantial  Justice 
between  the  parties,  and  we  see  no  reason  to 
disturb  his  conclusion,  under  all  the  evi- 
dence In  the  case. 

The  Judgment  complained  of  Is  thorefore 
affirmed  on  the  original  and  on  tbe  cross 
appeal. 

SWEENEY  V.  COULTER,  Auditor.* 

(Court  of  Appeals  of  Kentucky.     Marcb  18, 
1902.) 

OFFICERS— POWERS  FENDING  CONTEBT— FAUi- 

URB      TO      RKUOVB      APPOINTEE      OF 

PRBDBCESSOIt-GOMFENSATION. 

1.  The  fact  that  one  who  held  the  office  of 
auditor  under  a  certificate  of  election  was  ad- 
judged In  a  contest  not  to  be  entitied  to  the 
office  did  Dot  operate  to  remove  an  iuaurance 
commissioner  appointed  by  him  while  in  office 
pending  the   contest 

2.  The  ajwointment  of  a  new  insurance  eoni- 
missioner  did  not  operate  to  remove  a  derk  ap- 
pointed by  his  predecessor,  and  such  clerk,  not 
beinff  removed  by  the  new  commissioner,  is 
entitled  to  compensation  for  his  services  while 
he  contuined,  witliin  his  term,  to  perform  the 
duties  of  tbe  office,  especially  as  the  new  com- 
missioner did  not  file  his  bond  with  the  secre- 
tary of  state  as  required  by  law  until  after 
the  services  were  performed. 

Appeal  from  circuit  court  Franklin  comity. 

"Not  to  be  officially  reported." 

Action  by  J.  S.  Sweeney,  Jr.,  against  Ou» 
G.  Coulter,  auditor,  for  a  mandamus.  Judg- 
ment for  defendant  and  plalntift  appeals. 
Beversed. 

E.  D.  &  B.  L.  Guffy,  for  appellant  Robt 
J.  Breckinridge  and  Clem  J.  Wbittemore,  for 
appellee. 

GUFFT,  C.  3.  The  legal  questions  tn- 
▼olved  In  this  case  are  substantially  the 
same  as  are  involved  in  the  case  of  Smith  t. 
Coulter  (this  day  decided)  67  S.  W.  1;  the 
only  difference  being  that  Jaiba  S.  Sweeney, 
while  auditor,  appointed  W.  H.  Stone  Insur- 
ance commissioner  of  Kentucky,  and  that  h» 
entered  upon  the  duties  of  said  office,  and  on 

the  day  of  January,  1900,  appointed 

the  appellant  herein  a  clerk  in  the  insurance 
bureau  at  a  salary  of  11,800  per  year,  whicb 
plaintiff  accepted,  and  entered  upon  tbe  du- 
ties of  said  office,  and  so  continued  until  tbe 
13th  day  of  June,  ISOO,  and  received  no  pay 
therefor  for  March,  April,  May,  and  13  daya 
of  June,  1900,— In  the  aggregate,  $515;  the  ol> 
Ject  of  tbe  suit  being  to  obtain  a  mandamus 
against  the  auditor  to  compel  him  to  issue 
his  warrant  In  favor  of  plaintiff  for  said  sum. 
The  answer  of  appellee.  Coulter,  presents,  in 
substance,  the  same  defense  as  was  entered 
in  the  case  of  Smltb  t.  Coulter,  accompanied 
with  the  farther  statement  that  he  had  ap- 

*  Reported  by  Edward  W.  Hlnes,  Baq.,  ot  th«  Frank- 
tort  bar,  and  lormerly  state  reportar. 
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pointed  one  Ohenanlt  taisurance  commission- 
er, and  that  Chenault  had  not  appointed  the 
plalntlfl  herein.  It  was  farther  agreed  that 
the  denial  of  serrlce  In  the  answer  Is  only 
a  denial  of  rendition  of  snch  service  as  en- 
titles plalntur  to  compensation,  and  not  a 
denial  that  he  performed  the  service  men- 
tioned. The  court,  upon  final  bearing,  dis- 
missed plaintifTs  petition,  upon  the  idea  that 
he  -was  only  a  de  facto  (^cer,  and  there- 
fore not  entitled  to  compensation;  and  from 
that  jQdgment  this  appeal  is  prosecuted. 

It  Is  evident  that  the  same  principles  of 
law  announced  in  the  case  of  Smith  v.  Coul- 
ter must  control  the  decision  in  this  case.  It 
may  be  further  remarked  that  the  bond  of 
Chenault,  the  insurance  commissioner  ap- 
pointed by  the  appellee,  was  not  filed  with 
the  secretary  of  state  until  July  2,  1900, 
which  was  after  the  time  for  which  plaintiff 
claims  compensation  for  his  service.  Section 
745,  Ky  St,  provides  that  the  commissioner 
of  insurance  shall  execute  bond,  with  good 
security,  to  be  approved  by  the  auditor, 
which  shall  be  filed  with  the  secretary  of 
state,  etc 

For  the  reasons  given  herein  and  In  the 
case  of  Smith  v.  Coulter,  the  judgment  ap- 
pealed from  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  below 
to  Issne  the  mandamus  prayed  for,  directing 
the  auditor  to  issue  his  warrant  upon  the 
treasurer  of  Kentucky  tor  the  amount  claim- 
ed, to  wit,  1515,  In  favor  of  appellant,  and 
for  proceedings  conslstait  herewith. 


CHTTRCHILIi  v.  OHURCHUiL  et  al.i 

(Court  of  Appeals  of  Kentucky.     March  19, 
1902.) 

CONBTROCnON  OF  WILL-DIRBCTION  TO  LAT 
OFF  CERTAIN  NUMBER  OF  ACRES  OF  LAND 
—BOUNDARY  DISREGARDED  IN  ORDER  TO 
INCLUDE  REQUIRED  NUMBER  OF  ACRES. 

Where  a  testator  by  bis  will  made  a  de- 
vise of  46  acres  of  gronnd  out  of  a  larger 
tract,  and  then  added  a  codicil  directing  how 
the  46  acres  sbonld  lie  laid  off,  it  must  be 
presumed  that  the  nnmber  of  acres  was  the 
controllinK  idea  of  testator,  as  the  land  is  of 
uniform  valae;  and  therefore  that  number  of 
acres  will  be  laid  off  to  the  devisees,  though  in 
order  to  do  so  the  direction  of  the  codiol  to 
follow  the  line  of  a  certain  ditch  must  be  dis- 
refcarded.  especially  as  to  follow  that  line 
would  not  reach  certain  lauds  adjoining  which 
the  46  acres  were  to  be  laid  off. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty,  cbancery  division. 

"Not  to  be  (^claUy  reported." 

Action  by  Emma  N.  Oburchill,  executrix 
of  the  estate  of  John  Churchill,  deceased, 
and  Emma  N.  Churchill,  against  M.  Lewis 
Clark  and  others,  for  the  construction  of  a 
wUl  and  the  division  of  land.  Judgment 
constming  will  and  dividing  land,  and  John 
Chnrebfll,  by  Samuel  K.  Bland,  guardian 
ad  litem,  appeals.    Affirmed. 

'Raportad  I>7  Edward  W.  Hlnas,  Eaq.,ot  ths  Frank- 
fort bar,  and  tormarly  itata  reporter. 


Saml.  K.  Bland,  for  appelant.  Helm, 
Bruce  &  Helm  and  Humphrey,  Burnett  & 
Humphrey,  for  appellees. 

BURNAM;  J.  This  appeal  is  taken  from 
a  judgment  of  the  Jefferscm  circuit  court 
construing  the  third  clause  of  tho  will  of 
John  Churchill,  devising  certain  real  estate 
to  his  nephew  M.  Lewis  Clark  and  his  three 
children,  and  the  codicil  with  reference 
thereto.  The  clause  (^  the  will  in  contro- 
versy is  as  follows:  "I  hereby  devise  to  my 
nephew  M.  Lewis  Clark  and  his  three  chil- 
dren, Churchill  Clark,  Caroline  Clark,  and 
Mary  B.  Clark,  forty-six  acres  of  ground  out 
of  a  tract  of  ground  belonging  to  me  near  to 
and  south  of  the  corporate  limits  of  the 
city  of  Louisville,  being  the  same  a  part  of 
which  is  now  occupied  by  the  Jockey  Club. 
The  forty-six  acres  herein  devised  is  not  to 
include  any  part  of  the  land  now  rented 
to,  and  occupied  by,  tbe  Jockey  Club,  but 
is  to  be  laid  off  in  a  sqiiare  adjolnlsg  such 
Jockey  Club  grounds  at  the  place  that  may 
be  designated  by  said  M.  Lewis  Clark,  or, 
if  he  be  dead,  at  the  place  designated  by 
his  three  children  or  ttieir  guardian."  The 
codicil  is  as  follows:  "In  clause  three  of 
my  will  there  is  menticmed  a  certain  forty- 
six  acres  of  ground.  I  desire  and  direct  that 
that  ground  is  to  be  laid  off  in  this  way: 
Commencing  where  the  ditch  crosses  the 
Taylor  Boulevard,  say  southeast,  and  with 
the  southern  line  along  the  ditch  until  tbis 
line  reached  the  grounds  occupied  I7  the 
Jockey  Club,  and  with  this  boundary,  L  e., 
the  property  occupied  by  the  Jock«y  Club 
on  the  one  side  and  the  Taylor  Boulevard 
on  the  other,  .so  as  to  Include  forty-six 
acres."  There  Is  no  difficulty  in  finding  the 
point  where  the  ditch  crosses  the  Taylor 
Boulevard,  but,  as  the  boulevard  runs  from 
this  point  northeast  and  southwest,  it  is 
manifest  that  the  testator  meant  to  run 
southwest,  and  not  southeast,  making  this 
change,  and  running  with  the  boulevard  to 
the  southern  line  of  testator's  property,  and 
with  the  southern  line  we  reach  the  ground 
occupied  by  the  Jockey  Club,  and  then,  with 
the  property  occupied  by  the  Jockey  Club 
on  the  one  side  and  the  Taylor  Boulevard  on 
the  other,  we  easily  reach  a  point  which  In- 
cludes exactly  46  acres  of  land.  But  in 
following  this  boundary  we  are  bound  to 
ignore  the  words,  "along  the  line  of  the 
ditch,"  In  the  codicil.  The  ditch  referred  to 
is  not  a  straight  line^  but  is  circular  in  char- 
acter, and  does  not  reach  the  boundary  oc- 
cupied by  the  Jockey  Club.  To  follow  the 
line  of  the  ditch  from  the  beginning  T>oint 
where  it  crosses  Taylor  Boulevard, .  around 
to  the  point  where  it  crosses  P.  street,  would 
not  touch  either  the  southern  line  of  testa- 
tor's proi>erty  or  the  boundary  occupied  by 
the  Jockey  Club,  and  would  only  contain 
41.67  acres  of  land.  We  think  It  was  clearly 
testator's  Intention  to  give  to  appellees  46 
acres   of   land.    This   number  of   acres   is 
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twice  mentioned  In  tlie  third  clause  of  ttie 
ttUI,  and  also  In  the  ccmIIcU.  The  proof 
shows  that  the  land  la  of  onlform  value. 
Therefore  the  number  of  acres  devised  must 
have  been  the  controlling  Idea  of  the  testa- 
tor. The  only  purpose  of  the  codicil  was  to 
locate  the  place  where  the  46  acres  was  to 
be  laid  off. 

The  construction  given  these  provisions  by 
the  chancellor  seems  to  us  to  be  in  accord 
with  the  Intention  of  the  testator,  and  the 
judgment  is  therefore  affirmed. 


BALLINGER  v.  LESTER.! 

(Court  of  Appeals  of  Kentaclcy.     March  18, 

1902.) 

HOMESTEAD— MBNTAL  INCAPACITT  OF  WIFE 
JOININQ  IN  MORTQAOE. 
Under  Ky.  St.  {  170C,  providing  that  no 
mortgage  of  a  homestead  exemption  shall  be 
valid  unless  subscribed  by  the  debtor  and  his 
wife,  aud  acknowledged  and  recorded,  a  mort- 
gage of  an  exempt  homestead  wtiich  is  void  as 
to  the  wife  because  of  her  mental  Incapacity 
at  the  time  of  Its  execution  is  also  void  as  to 
the  husband. 

Appeal  from  circuit  court,  Russell  county. 

•"To  be  officially  reported." 

Action  by  J.  M.  I^ester  against  H.  C.  Bal- 
Unger  to  enforce  a  mortgage  lien.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Aaron  &  Pbelpe,  for  appellant  J.  Bryan 
Stone  and  Stone  &  Stone,  for  appellee. 

GUFFT,  0.  J.  The  appeUee  sought  In  this 
action  to  recover  judgment  against  the  ap- 
pellant for  the  sum  of  |263,  with  Interest 
from  2Sd  September,  1897,  subject  to  a  credit 
of  13.75  November  19,  1897,  and  also  assert- 
ed a  mortgage  Hen  upon  a  certain  tract  of 
land  in  Russell  county  to  secure  the  payment 
Ol  said  judgment.  The  mortgage  purported 
to  be  executed  simultaneously  with  the  note, 
and  signed  and  acknowledged  by  the  appel> 
lant  and  his  wife,  Parmella  V.  Ballinger. 
The  answer  of  appellant  to  the  petition  of 
the  appellee  may  be  considered  as  contalnlbg 
three  paragraphs  or  distinct  grounds  of  de- 
fense. The  first  defense  interposed  is  a  plea 
of  no  consideration.  It  further  appears  from 
the  answer  that  the  land  In  controversy  was 
the  homestead  at  the  appellant  and  worth 
less  than  $1,000,  and  owned  and  occupied  as 
a  homestead  by  appellant  his  wife  and  chil- 
dren, prior  to  the  creation  of  the  debt  sued 
on.  It  is  further  allied  that  the  wife, 
Parmella  V.  Ballinger,  was  incapable  of  exe- 
cuting mortgage  at  the  time  same  was  exe- 
cuted, by  reason  of  mental  unsoundness  and 
other  afflictions.  We  copy  as  follows  from 
the  answer:  "He  says  at  the  time  of  the 
I»'etended  execution  of  said  mortgage  his 
wife.  Parmella  Ballinger,  was  blind,  in  bad 
health,  and  non  compos  mentis,  and  on  the 
day  of  ,  189-,  thereafter,  died, 

■  Reported  br  Edward  W.  Hlnea,  E^.,  ot  tbe  Frank- 
tort  bar,  and  formerly  state  reporter. 


and  that  at  the  time  of  the  pretended  exe- 
cution of  said  mortgage  said  Parmella  Bal- 
linger did  not  have  sufficient  mind  and  un- 
derstanding to  know  and  understand  the  na- 
ture and  effect  of  the  mortgage,  or  of  any 
other  Instrument  of  writing;  that  she  did 
not  understand  said  mortgage  at  the  time  of 
Its  pretended  execution.  He  says  at  the  time 
of  the  pretended  execution  of  said  Instrument 
she  did  not  have  mental  capacity  and  un- 
derstanding to  know  and  understand  the  na- 
ture, quality,  and  ^ect  of  her  acts  and 
deeds,  and  that  at  said  time  she  did  not 
understand  the  nature  and  effect  of  her  ac-t, 
and  did  not  understand  the  nature  or  effect 
of  said  mortgage  or  note,  or  of  her  acts,  by 
reascn  of  her  mental  infirmities.  He  says 
that  said  unsoundness  of  mind  and  mental 
Incapacity  continued  to  the  time  of  her  death, 
and  that  flrom  the  time  of  the  pretended 
execution  of  said  mortgage  to  the  time  of  her 
death  she  was,  by  reason  of  the  aforesaid 
unsoundness  of  mind  and  mental  Incapaclt}*. 
wholly  unable  and  incompetent  to  under- 
stand the  natin%  and  effect  of  said  Instru- 
ment and  wholly  unable  and  incompeteUt  to 
execute  the  same.  He  furthw  says  the  pro- 
tended execution  of  said  mortgage  by  his  wife 
is  now  void,  and  that  the  homestead  right 
of  defendant  Ballinger,  in  and  to  said  land, 
was  not  thereby  waived,  released,  disturbed, 
or  encumbered,  and  that  he  now  has  a  home- 
stead right  In  and  to  said  land  superior  to 
the  debt  and  pretended  mortgage  herein  sued 
on  by  said  Lester."  The  execution  <rf  the 
mortgage  Is  also  denied.  A  general  demurrer 
was  filed  to  the  answer  by  appeUee,  which 
was  sustained  by  the  court  and  a  judgment 
was  rendered  la  favor  of  aiq)ellee,  and  a 
sale  of  the  land  adjudged  to  satisfy  the 
same,  and  from  that  judgment  this  appeal 
is  taken. 

The  sole  question  presented  for  decision  is 
whether  or  not  the  answer  presented  a  valid 
defense.  We  are  of  opinion  that  the  attempt- 
ed denial  of  the  execution  of  the  mortgage 
was  Insufficient  and  presented  no  obstruction 
to  a  recovery;  and  the  same  Is  true  of  the 
attempted  plea  of  no  consideration.  It  will, 
however,  be  seen  from  the  foregoing  ex- 
tract from  the  answer  that  the  total  in- 
capacity of  the  wife  to  understand  or  exe- 
cute a  mortgage  Is  fully  pleaded  and  relied 
on.  It  is  provided  in  section  1702,  Ky.  St., 
that  upon  debts  incurred  after  the  Ist  of 
June,  1860,  there  shall  be  exempt  from  sale 
under  execution,  attachments,  or  judgment 
except  to  foreclose  a  mortgage  given  by  the 
owner  of  a  homestead,  or  for  purchase  mon- 
ey due  therefor,  so  much  land,  etc,  owned 
by  debtors  who  are  actually  bona  fide  house- 
keepers, with  a  family  resident  in  this  com- 
monwealth, so  much  land  as  shall  not  ex- 
ceed 11,000  In  value,  etc.  It  is  provided  In 
section  1706,  Ky.  St,  that  no  mortgage,  re- 
lease, or  waiver  of  homestead  exemption  shall 
be  valid  unless  same  be  in  writing,  subscribed 
by  defendant  and  his  wife,  and  acknowledged 
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and  recmtled  In  the  lame  maimv  as  conyey- 
ances  of  real  estate.  This  court.  In  Hensey 
V.  Hensey's  Adm'r.  92  Ky.  164.  17  S.  W. 
333,  had  andw  consideration  the  homestead 
statnteL  The  court,  after  statin?  the  facts 
and  discussing  the  question,  and  quotintr 
from  the  General  Statutes,  which  are  similar 
to  the  present  statute,  said:  "Of  course,  this 
language  means  conveyances  of  real  estate 
by  the  husband  and  wife,  and  it  declares  that 
die  m<vtgage,  release,  etc.,  to  be  valid  as  a 
conveyance  or  release  of  the  homestead  right, 
must  be  sufficient  to  convey  the  wife's  po- 
tmtial  «:  other  interest  bi  the  real  estate; 
and.  If  the  mortgage  is  not  sufficient  to  con- 
vey her  Interest,  it  is  also  insufficient  to  con. 
vey  the  homestead  interest  of  the  husband. 
In  the  latter  respect  the  mortgage,  etc.,  is 
unlike  the  conveyance  of  real  estate  in  gen- 
eral, because  the  conveyance  of  the  general 
estate  may  be  sufficient  to  conv^  the  hus- 
band's title,  but  not  that  of  the  wife,  where- 
as, as  said,  the  mortgage,  etc.,  of  the  home- 
stead must  be  sufficient  to  convey  the  wife's 
interest  therein;  otherwise  it  Is  invalid  for 
such  purpose  as  to  both  husband  and  wife. 
So  the  question  is,  is  the  mortgage  sufficient, 
as  to  the  wife,  to  convey  the  homestead?" 
The  court  after  further  reference  to  the 
statute^  said:  "This  requisite  not  having 
beoi  complied  with,  the  morl^ge  was  to- 
effectoal  to  convey  the  homestead  right  of 
either  of  the  appellants."  It  seems  to  us 
that  the  foregoing  opinion  is  decisive  of  this 
case,  for.  If  the  averments  of  the  answer  as 
to  the  unsoundness  of  mind  of  the  wife  at 
the  time  of  the  execution  of  the  mortgage 
are  true,— and  this  must  be  taken  as  true  on 
demurrer,— the  mortgage  was  wholly  taeftec- 
toal  to  devest  either  the  husband  or  wife  of 
thtir  homestead  right  to  the  land  in  contro- 
versy. It  results,  therefore,  that  the  court 
erred  in  sustaining' the  demurrer  to  the  en- 
tire answer.. 

The  personal  Judgment  is  affirmed,  but  so 
much  of  the  Judgment  as  adjudges  a  sale 
of  any  part  of  the  land  tn  satisfaction  of 
appellee's  claim  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the  de- 
murrer to  so  much  of  the  answer  as  is 
herein  Indicated  as  constituting  a  valid  de- 
fense, and  for  iRoceedlngs  consistent  here- 
wttb. 


OBBRDORFER  et  al.  v. 

et  al.i 


NBWBERGBR 


(Conxt  of  Appeals  of  Kentucky.     Mardi  19, 
1902.) 

WILLS— INSTKDCnONB  TO  JTTRT— FAILURE!  TO 
ASK  INSTHPCnON  —  UNDUE  INFLUENCE!  — 
NKW  TRIAL— KBWLT-DISCOVBRKD  BVIDBNCH 
-DECLARATIONS  OF  TB8TATOR  AS  BVI- 
DENCB. 

1.  Where  the  contestants  of  a  will  did  not 
auk  any  Inatructioii  on  the  snbject  of  fraud  or 
imposition  on  the  testator  inducing  the  ezeca- 
tion  of  the  codicils  in  contest,  they  cannot  com- 

*B«portad  b7  Edward  W.  Hlnei,  Saq.,  of  tha  Fniik- 
fott  bar,  and  tormarlj  atato  reportar. 


plain  that  no  instruction  was  given  on  that 
subject. 

2.  Undne  inflaence  was  properly  defined  by 
an  iuEtmction  as  meaning  "such  an  influence 
as  to  obtain  dominion  over  the  mind  of  the  de- 
cedent to  such  an  extent  as  to  destroy  free 
agency  and  to  constrain  him  to  do  against  his 
will  what  he  would  otherwise  refuse  to  do." 

3.  Newly-discovered  evidence  wliich  Is  mere- 
ly cnmulative  does  not  authorize  a  new  trial. 

4.  A  new  trial  will  not  l>e  granted  on  ac- 
count of  the  discovery  of  a  single  witness  on  a 
point  not  conclusive  of  the  controversy. 

6.  Declarations  of  testator  as  to  information 
given  him  by  his  daughter  as  to  the  habits  of 
his  sons,  the  contestants,  would  not  have  been 
competent  as  proof  of  the  acta  stated,  bat  only 
to  snow  the  effect  on  his  mind. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, common  pleas  division. 

"Not  to  be  o01claily  reported." 

Contest  by  !>•  Ifc  Oberdorfer  and  Henry 
Oberdorfer  of  the  will  of  Elias  Otierdorfer. 
Judgment  for  conteatees,  and  the  contestants 
appeal.    Affirmed. 

Oamth,  Chatterson  &  Blltx,  for  appellants. 
O'Neal  &  O'Neal  and  Fryor  ft  Saplnsky,  for 
appellees. 

HOBSON,  J.  BUas  Oberdorfer  died  tn  Jef- 
ferson county  in  the  summer  of  1897,  leaving 
an  estate  of  about  thirty-eight  thousand  dol- 
lars ($38,000),  and  this  is  a  contest  over  the 
codicils  to  his  will.  The  original  will,  made 
on  June  27,  1883,  is  not  contested.  By  this, 
after  a  number  of  Bi)ecific  devises,  he  be- 
queathed all  the  residue  of  his  estate  to  his 
four  children,  Gertrude  Newberger,  David 
Oberdorfer,  Henry  Oberdorfer,  and  Rosa  Ro- 
senberg, to  be  divided  equally  among  them, 
regardless  of  any  advancements  or  loans 
made  to  them,  and  if  any  of  the  cbOdren  died, 
leaving  issue,  that  share  to  go  to  such  issue. 
By  the  first  codicil,  made  on  June  11,  1S8». 
he  directed  that  the  written  obligations 
which  he  might  hold  at  the  time  of  bis  death 
against  his  children,  or  any  of  them,  should 
be  treated  as  part  of  his  estate,  and  the 
amount  impaid  on  such  obligations  should  be 
charged  against  the  share  or  shares  of  such 
child  or  children.  By  the  second  codicil, 
made  on  October  12,  1894,  he  directed  that 
any  advancements  or  loans  made  by  him  to 
any  of  his  children  should  he  charged  to 
them,  respectively,  or,  In  case  of  their  death, 
to  their  descendaniB,  in  the  division  of  his 
estate,  stating  that  he  had  kept  an  account 
of  such  advancements  and  loans,  or  had  the 
wrlttrai  obligation  of  the  children  therefor. 
These  words  are  then  added:  "But  In  order 
to  simplify  the  settlement  of  my  estate,  and 
prevent,  so  far  as  I  can,  any  controversy  in 
regard  thereto,  I  here  state  that  I  have  not 
made  any  loan  or  advancement  to  my  daugh- 
ter Gertrude  Newberg^,  or  to  my  deceased 
daughter  Kosa  Rosenberg,  or  to  my  grand- 
daughter Minnie  Hlrsch,  and  therefwe  direct 
that  no  change  be  made  on  that  account 
against  either  of  my  said  daughters  or  my 
said  granddaughter."  On  August  21.  1S9S,  a 
third  codicil  was  added,  to  which  hhs  mark 
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to  also  made,  by  wbleh  he  directs  tike  shares 
of  hla  sons,  David  and  Henry,  to  be  placed 
In  the  hands  of  the  Louisville  Trust  Com- 
pany as  trustee  during  their  lives,  and,  on 
their  death  without  children,  to  go  to  his  le- 
gal heirs.  The  reason  for  this  is  thus  stated: 
"I  place  said  two  shares  In  trust,  as  afore- 
said, because.  In  view  of  the  lack  of  business 
qualiflcation  and  the  habits  of  life  of  each 
of  said  two  sons,  I  consider  It  Imprudent 
and  unwise  to  Intrust  either  of  them  with 
the  principal  of  either  of  said  shares."  By 
the  fourth  codicil,  made  on  January  9,  1897, 
the  Louisville  Trust  Company  Is  appointed 
executor  of  the  will.  The  deceased  was  83 
years  old  at  his  death.  The  two  sons  lived 
in  Chicago.  The  daughter  Gertrude  New- 
berger  also  lived  there.  Minnie  Hirsch  lived 
in  Philadelphia.  The  son  David  Oberdorfer 
was  married,  bat  separated  from  his  wife. 
Henry  was  unmarried.  Both  were  consider- 
ably over  60  years  of  age.  Gfertmde  New- 
berger  was  on  bad  terms  with  them.  She 
made  frequent  visits  to  see  her  father.  They 
did  not  see  him  so  often.  He  suffered  three 
strokes  of  paralysis,— the  first  about  the  time 
that  the  first  codicil  was  made,  the  second  a 
year  or  two  after  that,  and  the  last  some 
time  In  the  year  1894,  and  before  the  codicil 
of  October  12,  1891,  was  made.  His  eyes 
failed  after  the  first  stroke  of  paralysis,  and 
for  some  time  before  his  death  he  was  blind. 
The  proof  as  to  his  capacity  for  the  last  eight 
years  of  bis  Uf e  Is  very  conflicting.  On  be- 
half of  the  appellants  the  jsroof  tends  to  show 
that  be  had  no  mind;  that  he  only  answered 
to  everything  that  was  said  to  lilm,  "Ya, 
Ya";  and  that  yon  had  to  guess  whether  be 
meant  by  it  yes  or  no;  tbat  he  was  without 
will  power,  could  carry  on  no  conversation, 
nor  transact  any  business.  On  the  other 
hand,  the  draftsman  of  the  codicils,  who  was 
an  old  frloid,  testifies  that  the  decedent  ex- 
plained to  Mm  what  he  desired  without  sug- 
gestion from  him,  and  that  his  mind  was  per- 
fectly clear.  The  other  testimony  fw  the 
appellees  Is  also  to  the  effect  tbat  his  mind 
was  good.  The  contest  over  the  codicils 
arises  from  the  fact  tbat  the  two  sons  are 
thereby,  in  substance,  given  only  a  life  es- 
tate, and  tbat  one  of  them  is  given  little  or 
nothing,  as  his  share  will,  in  the  main,  be 
consumed  by -a  note  which  his  father  held 
against  him.  This  money  was  used  In  a  busi- 
ness conducted  by  the  son  and  the  husband 
of  appellee  Gertrude  Newberger.  The  hus- 
band of  the  other  daughter,  Rosa  Rosenberg, 
also  spent  $7,000  or  $8,000  for  the  deceased. 
How  he  got  the  idea  that  his  sons  were  men 
of  bad  habits  and  not  fit  to  be  h>trusted  with 
their  part  of  the  estate  was  not  directly  prov- 
ed on  the  trial.  The  proof  shows  that  their 
bablts  were  good;  and,  while  they  have  not 
accumulated  anything,  they  both  stand  well. 
David's  wife  was  not  a  Jew,  and  there  is 
some  Intimation  In  the  record  that  this  fact 
was  used  against  him.  The  court  instructed 
the  Jury  tbat  tbey  should  find  each  of  the 


codicils  to  be  the  will  of  the  deceased,  if  he 
was  of  sound  mind  at  the  time  it  was  exe- 
cuted, and  the  paper  was  not  procured  by 
nndne  influence.  He  then  gave  the  follow- 
ing Instructlona:  "(6)  But  If  the  Jury  beUeve 
from  the  evidence  that  at  the  time  said  pa- 
pers were  executed,  or  either,  the  decedent 
was  not  of  sound  mind,  as  herebufter  defin- 
ed, or  that  said  papers,  or  either  of  them, 
were  procured  by  the  undue  Infinence,  if  any, 
of  any  person  or  persons,  tlien  tlie  jury 
should  And  socb  paper  or  papers  so  executed 
by  him,  if  any,  when  he  was  not  of  sound 
mind,  if  they  so  find,  or  such  paper  or  papers 
as  was  obtained  by  undue  influence.  If  any 
such  there  was,  of  any  persons  or  person  not 
to  be  bis  codicils  or  codicil  to  his  last  wiU 
and  testament  (6)  By  sound  mind  or  testa- 
mentary capacity,  as  used  In  these  instruc- 
tions, is  meant  such  capacity  on  th«  part  of 
the  decedent  as  to  enable  him  to  know  hto 
estate,  the  extent  and  value,  bis  children 
and  heirs  at  law,  and  their  natural  claims  on 
his  bounty,  and  to  take  a  rational  surrey  of 
his  estate  and  disi)ose  of  the  same  acced- 
ing to  a  fixed  purpose  of  bis  own.  (7)  By 
undue  Influence  as  used  In  these  instractlons 
Is  meant  such  an  Influence  as  to  obtain  do- 
minion over  the  mind  of  the  decedent  to  such 
an  extent  as  to  destroy  free  agency  and  to 
constrain  him  to  do  against  bis  will  what  he 
would  otherwise  refuse  to  do."  Under  these 
Instructions  the  Jury  found  in  favor  <tf  all 
the  codicils.  The  contestants  filed  gnrands 
for  new  trial,  and  showed,  on  tbis  motion, 
considerable  new  evidence  discovered  after 
the  verdict  Some  of  this  was  testimony  of 
a  number  of  witnesses  as  to  the  want  of 
capacity  of  the  decedent  They  also  showed 
that  they  could  then  prove  by  Minnie  Hirsch, 
who  was  one  of  the  devisees,  that  in  June, 
1896,  a  short  whUe  before  the  tfilid  codicil 
was  made,  she  visited  her  gTandfatber,  and 
on  this  visit  he  told  her  that  be  had  been 
informed  by  Mrs.  Gertrude  Newberg»',  his 
daughter,  that  his  sons  David  and  Henry 
were  acting  badly;  that  Heniy  had  been 
gambling  and  speculating,  and  had  been 
obliged  to  call  on  rdatlves  for  assistance,  and 
was  unable  to  take  care  of  money;  tliat  Da- 
vid's associations  were  improper;  that  nei- 
ther of  them  would  be  able  to  take  care  of 
any  estate  given  them;  that  she  had  advis- 
ed him  to  place  their  shares  in  trust  giving 
them  only  the  litcome  dxuing  their  lives;  and 
tbat  he  seemed  to  rely  on  the  representations 
of  his  daughter,  who  resided  in  Chicago, 
where  his  sons  also  resided,  and  seemed  to 
accept  them  as  true.  The  witness  told  Iilm, 
if  these  statements  were  true,  he  would,  per- 
hiaps,  be  Justified  In  pursuing  the  coarse  ad- 
vised by  his  daughter;  and  she  said  that 
Mrs.  Newberger  had  considerable  infinence 
over  her  grandfather,  especially  from  the 
time  of  the  death  (rf  her  mother.  In  1892. 
The  motion  for  new  trial  was  overruled.  Ai^ 
pellants  complain  that  the  questlcm  of  fraud 
or  deception  or  Imposition  on  the  testatM' 
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was  not  mbmitted  to  tbe  Jury  by  the  In- 
structlona  of  the  court;  that  undue  Influence 
was  Improperly  defined;  and  that  a  new  trial 
should  have  been  granted  on  account  of  new- 
ly-discovered eyldenc& 

Tbe  contest  of  the  will  was  made  by  the 
two  sons  on  the  ground  that  by  the  codicil 
their  shares  were  left  to  them  for  life  only, 
and  tbat  they  were  charged  by  the  codldls 
with  loans  and  advancements,  contrary  to 
tbe  provisions  of  the  original  will,  made  be- 
fore tbelr  father  was  paralyzed,  and  when, 
admittedly,  his  mind  was  all  right  In  each 
of  the  codidlB,  excei»t  the  last  two,  some 
diange  was  made  in  the  minor  matters  of 
the  special  devises,  and  there  is  no  suggestion 
in  the  record  of  any  improper  influence 
prompting  these  clauses  of  the  codicils.  Ap- 
pellants did  not  astc  on  the  trial  any  Instruc- 
tion on  tbe  subject  of  fraud  or  imposition  on 
the  testator  inducing  the  execution  of  the 
codldlB,  and  cannot  therefore  complain  that 
no  Instamctlon  was  given  on  this  subject 
The  definition  of  undue  influence  given  by  the 
court  bas  been  often  approved  in  this  state. 
The  evidence  discovered  after  the  trial  as  to 
the  incapacity  of  the  testator  was  purely 
cumulative.  While  tbe  testimony  of  Minnie 
Hlneb  was  not  perhaps,  cumulative,  we  can- 
not say  that  the  trial  court  abused  a  sound 
discretion  in  refusing  to  grant  a  new  trial  on 
account  of  the  testimony  of  this  single  wit- 
ness as  to  a  conversation  bad  by  her  with  tbe 
testator.  Tbe  court  had  heard  the  entire 
trial,  and  some  weig^ht  must  be  given  his 
Jndgment  refusing  to  grant  a  new  trial.  Tbe 
certainty  of  Judicial  proceedings  would  be 
mnch  Impaired  if  new  trials  might  be  had  on 
account  of  the  discovery  of  a  single  witness 
on  a  point  not  conclusive  of  the  controversy. 
The  weight  of  authority  seems  to  be  that 
sncb  declarations  of  the  testator  are  not  com- 
petent as  proof  of  tbe  acts  stated,  but  only 
to  show  the  effect  on  bis  mind.  2  Whart 
Ev.  i  1010. 

Judgment  afElrmed. 


CITT    OF   MADlSONTILIiB   v.    BISHOP.* 

(Court  of  Appeals  of  Kentucky.     March   19, 

1902.) 

MITMICIPAL  CORPORATIONS  —  UABILITT  FOR 
INJtJRT  TO  PROPBRTT  FROM  FIREWORKS 
DISCHARGED  BT  "TtniniiTUOCS  A38BM- 
BLAOR." 

An  BSBemblage  of  1,000  people  in  the  main 
street  of  a  city,  obstmcting  tne  use  of  the 
street  aud  disdiarging  bombs,  skyrockets,  and 
other  missiles  loaded  with  powerful  explosives 
at  pvivate  property,  endangering  life  and  pre- 
venting the  use  of  the  street  for  purposes  of 
bnslueBS.  is  a  "riotous  or  tumultuons  assem- 
blage of  people,"  within  Ky.  St  {  8,  making 
any  dty  liable  for  injury  to  property  by  such 
an  assemblage  of  people  where  the  city  had 
notice  of  tile  danger  and  the  ability  to  iu«vent 
the  danger;  and  this  is  tne  thongh  the  pei^ 
sons  compoiriug  the  aasemldage  were  celebrat- 
ing Christmas,  and  were  not  Dent  on  evlL 

'Raportad  by  Edward  W.  HInu.  Esq.,  at  tlisFrsiik* 
lort  bar.  and  (onnarlr  stats  reporter. 


Appeal  from  circuit  court,  Hopkins  county. 

"To  be  ofllclally  reported." 

Action  by  M.  W.  Bisbop  against  the  dty 
of  Madisonvllle  to  recover  damages  for  in- 
Jury  to  property.  Judgment  for  plaintiff, 
and  defendant  appeals.    AfflrmedL 

Worthington,  Pratt  &  Waddill,  for  ap^- 
lant  Maurice  E.  Gordon,  John  Fleming 
Gordon,  and  Wm.  L.  Gordon,  tar  appellee. 

HOBSON,  J.  Appellee,  M.  W.  Bisbc^,  is 
a  merchant  in  tbe  city  of  KadlsonviUe.  He 
filed  this  suit  to  recover  for  the  destmctioo 
of  a  costly  plate  glass  window  in  his  store. 
Be  alleged  in  his  petition  these  facts:  On 
Saturday  night,  December  23,  1899,  the  city 
caused  and  permitted  s  nuisance  in  the  street 
in  front  of  his  store  by  suffering  a  riotous 
and  tumultuous  assembly  of  about  1,000  per- 
sons, unorganised,  assembled  for  the  tnir- 
pose  of  violating  the  laws  of  the  state  as 
well  as  the  city,  and  actually  violating  them 
by  obstructing  the  street  rendering  the  use 
of  It  by  the  traveling  public  precarious,  un- 
pleasant and  dangeroos,  by  discharging 
large  quantities  of  fireworks,  torpedoes, 
bombs,  skyrockets,  Boman  candles,  and  oth- 
er missiles  loaded  with  powerful  explosives 
at  and  near  the  plaintiff's  buildings  situated 
on  one  of  tbe  principal  business  streets  of 
the  city,  and  in  the  heart  thneof,  where  tbe 
buildings  are  close  together  and  contain 
valuable  merchandise  displayed  in  expen- 
sive plate  glass  windows;  that  tbe  mob  or 
unlawful  assemblage^  without  plaintiff's 
fault  exploded  and  fired  their  fireworks  at 
plaintiCTs  building,  and  at  Oie  plate  glass 
windows  in  It;  that  It  was  formed  and  com- 
menced firing  about  5  o'clock  in  tbe  evening, 
and  continued  all  night;  that  the  damage  to 
bis  bouse  occurred  about  9  o'dock,  after 
the  shooting  had  been  continued  over  four 
boors,  and  after  other  property  in  tiie  neigh- 
borhood had  been  destroyed  by  the  same  as- 
semblage of  persons,  with  the  knowledge 
of  tbe  officers  of  the  city,  who  knew  of  the 
damage  it  was  doing  and  was  likely  to  do 
to  the  property  of  the  citizens,  but  refused 
to  take  any  steps  to  check  the  nuisance  en- 
dangering life  and  property;  that  they  bad 
the  power  and  ability  of  themselves  and 
with  the  power  of  tbe  dtlz«is  of  the  dty 
to  prevent  the  damage,  and  had  notice  and 
good  reas(m  to  believe,  and.  In  fact  did  be- 
lieve, tbat  the  tumultuous  assemblage  was 
about  to  take  place,  and  were  present  among 
the  assembly,  and  saw  and  heard  wbat  was 
going  on  in  ample  time  to  prevent  it  from 
doing  Injury;  but  that  tbey  refused  to  allay 
or  suppress  the  tumult  or  mob,  and  by  rea- 
son thereof  his  property  was  destroyed.  The 
defendant  demiured  to  the  petition.  Its  de- 
murrer was  overruled,  and  It  elected  to  stand 
by  its  demurrer,  and,  decHniing  to  plead  to 
the  petition,  Jndgment  was  entered  against 
it,  and  from  this  ]udg:ment  It  appeals. 

Tbe  action  is  brought  under  section  8.  Ky. 
8t:    "If  witbin  any  dty,  any  church,  coiv- 
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vent,  chapel,  dwellinK-house  or  house  used  or 
designed  for  the  transactioii  ot  lawful  busi- 
ness, w  ship,  or  shipyard,  boat  or  vessel,  or 
railroad,  or  property  of  any  kind  bdonglng 
to  any  street  or  other  railroad  company,  or 
any  article  of  personal  property,  shall  be 
Injured  or  destroyed,  or  If  any  property 
therein  or  thereon  shall  be  taken  away  or  In- 
jured by  any  riotous  or  tumultuous  assem- 
blage of  people  the  full  amount  of  damages 
80  done  shall  be  recoTerable  by  the  person 
Injured  by  action  against  the  city  if  the  au- 
thorities thereof  have  the  ability  of  them- 
selves or  with  the  aid  of  their  own  citizens 
to  prevent  such  damage;  but  no  such  liabil- 
ity shall  be  incurred  by  such  city  unless 
the  authorities  thereof  shall  have  had  notice 
or  good  reason  to  believe  that  such  riot  or 
tumultuons  assemblage  was  about  to  take 
place,  or  having  taken  place,  shall  have 
bad  notice  of  the  same  In  time  to  prevent 
said  injury  or  destruction,  either  by  their 
own  force  or  by  the  aid  of  the  citizens  of 
such  city.  No  i>er8oa  shall  maintain  such 
action  who  shall  have  unlawfully  contribut- 
ed by  word  or  deed  toward  exciting  or  In- 
flaming such  tumult  or  riot,  or  who  'shall 
have  failed  to  do  what  he  reasonably  could 
toward  preventing,  allaying  or  suppresBlng 
It"  It  Is  insisted  for  the  city  that  the  words 
"any  riotous  or  tumultuous  assemblage  of 
people"  refer  only  to  an  unlawful  assem- 
blage bent  on  evil,  such  as  a  mob,  and  that 
It  was  not  contemplated  that  it  should  apply 
to.  a  crowd  of  merrymakers  celebrating  the 
advent  of  Christmas.  The  purpose  of  the 
assembly,  or  the  aim  that  it  had  primarily 
In  view,  la  not  material,  if  It  was  in  fact 
riotous  w  tumultuous,  and  the  city  autiunv 
Itles  had  notice  of  it  and  ability  to  prevent 
the  damage  It  did.  The  word  "tumultuous" 
is  thus  defined:  "Conducted  with  disorder; 
noisy,  confused,  boisterous,  disorderly,  as  a 
tumultuous  assembly  or  meeting."  "Riot- 
ous" Is  defined  thus:  "Partaking  of  the  na- 
ture  of  an  unlawful  assembly  or  its  acts; 
seditious,  tumultuous."  Webster.  Under 
these  definitions  an  assemblage  of  1,000  peo- 
ple In  the  main  street  of  a  city,  obstructing 
the  use  of  the  street,  and  discharging  bombs, 
skyrockets,  Roman  candles,  and  other  mis- 
siles loaded  with  powerful  explosives  at  pri- 
TAte  property,  endangering  life  and  prevent- 
ing the  use  of  the  street  for  the  purposes  of 
business,  must  certainly  be  held  a  riotous 
<.r  tumultuous  assembly.  In  Jolly's  Adm'x 
v.  City  of  Hawesville,  89  Ky.  280,  12  S.  W. 
313,  the  Intestate  had  been  killed  in  a  cel- 
ebration of  this  kind,  and  the  suit  was 
brought  against  the  city  for  his  death.  The 
court,  after  showing  that  the  city  was  not 
liable  aside  from  the  statute  above  quoted, 
said:  "But  the  care  and  particularity  with 
which  the  conditions  of  such  liability  are 
set  out  In  the  statute,  and  the  restriction  of 
it  in  express  terms  to  oases  of  Injury  to 
property,  shows  the  legislature  did  not  in- 
tend to  thereby  authorize  a  recovery  against 


the  city  for  persoi>aI  injury  resulting  from 
the  malfeasance  or  negligence  of  pcAlce  of- 
Hcers."  The  action  before  as  Is  for  an  In- 
jury to  proi>erty.  The  purpose  of  the  stat- 
ute Is  to  secure  the  property  ot  the  citizen 
from  loss  by  these  disorderly  assemblages 
which  the  city  has  reaeon  to  believe  will  do 
damage,  and  may  be  suppressed  by  It.  Such 
statutes  have  been  passed  in  many  oC  the 
states,  and  are  upheld.  2  DIIL  Mnn.  Corp. 
(  950.  The  statute  should  be  liberally  con- 
strued with  a  view  to  promote  its  purposes, 
Ky.  St  t  460.  Its  aim  is  the  protection  of 
private  property  against  injury  by  disorderly 
gatherings  of  persons,  and  to  require  the 
city  to  exercise  its  police  power  to  this 
end.  One  of  the  objects  of  municipal  gov- 
ernment la  the  better  security  of  life  and 
prop«-ty  where  the  pi^ulation  Is  crowded. 
It  is  known  that  the  p<^lce  do  not  always 
suppress  dlsord^ly  persons,  and  the  pur- 
pose of  the  statute  is  to  iHit  a  check  upon 
tumultuous  assemblages  of  people  In  the 
cities,  and  Induce  greater  vigilance  on  the 
part  of  the  police  in  the  maintenance  of 
quiet  and  good  order  aa  well  as  the  proper 
transaction  of  business.  In  State  v.  Brown. 
68  Ind.  8S,  86  Am.  Rep.  210,  under  a  statute 
making  it  a  misdemeanw  for  three  <»  more 
persons  to  "act  in  a  violent  and  tumultuous 
manner,"  it  was  held  that  a  party  who  went 
out  to  charivari  a  newly-marrled  couple  with 
clubs,  bells,  trumpets,  tin  pans,  cannon,  and 
other  weapons,  making  a  great  tumult  and 
disturbance,  might  be  convicted.  See,  also, 
Sanders  v.  State,  60  Ga.  12& 
Judgment  affirmed. 


BURKIURDT'S  ADM'R  v.  STRIGER  et  sl.» 

(Court   ot  Appeals  of  Kentucky.      March  20, 

1002.) 

INSPECTION   OF   OILS-OASOLINBS-FEBS   OF 
INSPECTOR. 

Under  Ky.  St  {  2202,  providing  for  the 
inspection  of  "all  oils  and  finids,  the  ^vdoct 
of  coal,  petroleum,  or  other  bitominoos  sub- 
stances, by  whatever  name  called,  which  mar 
or  cnn  be  used  for  illuminating  purposes. 
Kasollne,  being  an  oil  which  may  be  used  for 
lllumluatlng  purposes,  though  it  must  first  be 
transformed  mto  vapor,  is  subject  to  inspec- 
tion; and  one  who  sends  sucn  oil  into  the 
state  for  sale  is  liable  for  the  inspector's  fees, 
though  the  (m1  is  not  sold  for  illuminating  par- 
poses,  and  though  the  statute,  after  providing 
for  the  Inspection  of  various  articles,  provides 
that,  "except  the  article  of  oil  for  illuminating 
purposes,  no  peualty  shall  be  incurred  for  the 
sale  or  exportation  thereof  without  inspection." 

Appeal  from  circuit  eonrt  Kenton  county. 

"To  be  officially  reported." 

Action  by  Fred  Burkhardf  s  administrator 
against  Charles  M.  F.  Strlger  and  others  for 
an  injunction.  Judgment  for  defendants, 
and  the  administrator  appeals.    Affirmed. 

W.  M.  Flnley  and  George  Washington,  fOT 
appellant    D.  A.  Glenn,  for  apiielleeB. 

'Reportad  br  Edward  W.  Htnea.  Esq..  o(  Ui*  Frank- 
tort  bar,  and  tormsrir  stau  raportar. 
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DU  BELLE,  J.  Bnrkhardt,  being  engaged 
In  tbe  wbulesale  on  business  In  Cincinnati, 
from  which  place  he  sent  oil  and  gasoline 
Into  this  state  to  be  sold  to  retail  dealers  in 
Kenton  county,  brought  suit  against  the  oil 
Inspector  of  Esiton  county,  his  deputy,  and 
a  Justice  of  the  peace  for  an  Injunction  to  re- 
strain the  oil  inspector  and  his  deputy  from 
bringing  gnlt  against  him  for  fees  as  oil  in- 
spector for  Inspecting  gasoline,  and  to  prevent 
the  Justice  from  proceeding  in  such  suits  al- 
ready brought  The  ground  averred  for  egni- 
table  intervention  was  that  the  Inspector  and 
bis  deputy  divided  their  accounts  for  inspec- 
tion Into  small  sums,  so  as  to  prevent  appeals 
to  tbe  higher  courts,  and  that  tbe  injunc- 
tion prayed  for  should  be  granted  in  order 
to  prevent  a  multiplicity  of  suits.  A  restrain- 
ing order  was  granted  until  the  further  order 
of  tbe  court  on  August  8,  1887.  On  Septem- 
ber 2l8t  a  motion  to  dissolve  the  restraining 
order  was  made  by  the  defendant,  and  over- 
ruled In  January,  1888.  It  Is  urged  that  the 
order,  while  denominated  a  "restraining  or- 
der," Is,  in  form,  an  Injunction;  that  it  was 
granted  without  notice,  and  did  not  flx  a  time 
and  place  within  10  days  of  the  day  upon 
which  the  order  was  made  at  which  the  ap- 
plicant should  move  the  court  or  Judge  to 
prant  the  injunction,  as  required  by  section 
2T6  of  the  Civil  Code  Practice.  We  do  not 
think  It  material  to  consider  this  question, 
ns  tbe  case  has  been  prepared  upon  the  mer- 
its, and  the  object  of  the  proceeding  was 
to  determine  tbe  question  whether,  under 
chapter  71,  Ky.  St.,  an  inspection  of  gasoline 
is  reqoired  when  not  sold  for  Illuminating 
purposes. 

Section  2202,  Ky.  St,  provides  "that  all 
oils  and  fluids,  the  product  of  coal,  petroleum 
"r  other  bituminous  substances,  by  whatever 
name  called,  which  may  or  can  be  used  for 
lllnminatlng  purposes,  manufactured  in  this 
state  or  brought  Into  It  before  the  same  la 
consumed,  used  or  sold  to  merchants  or  con- 
sumers wltbln  this  state,  shall  be  Inspected 
by  an  antborized  inspector  of  this  state." 
Section  2204  provides  for  tbe  appointment 
of  the  Inspector  and  bis  assistants,  and  sec- 
tion 2205  provides  the  mode  In  which  all  oils 
shall  be  tested  as  follows:  "(1)  The  water 
cup  shall  have  sufficient  water  in  it  to  rise 
two-thirds  up  the  side  of  the  oil  cup.  (2) 
Fill  tbe  oU  cup  with  oil  to  be  tested  to  with- 
in one-eighth  of  an  Inch  of  the  top.  (3)  Sus- 
pend the  thermometer  so  the  bulb  Is  Just  un- 
der tbe  surface  of  the  oil.  (4)  Use  an  alcohol 
lamp  to  beat  the  water  bath,  and  before  pla- 
cing tbe  Ugbt  under  the  water  cup,  test  the 
oil  in  tbe  oil  cup  by  bringing  a  lighted  match 
in  contact  with  tbe  surface  of  the  oil.  If  it 
does  not  Ignite,  place  the  lamp  under  the 
water  cup,  and  slowly  heat  the  oil,  not  slow- 
er than  one  degree  of  tbe  thermometer  In  a 
mlnnte.  nor  faster  than  two  degrees  of  the 
thermometer  in  a  minute,  moving  a  lighted 
matcli  acrou  tbe  surface  of  the  oU  at  each 


iegKB  tbe  thermometer  rises,  not  more  than 
three-eighths  of  an  Inch  from  the  surface 
of  the  oil.  If  the  oil  should  flash,  that  Is  a 
little  gas  burn  on  tbe  surface  and  go  out 
again,  remove  tbe  lamp,  and  as  soon  as  tbe 
thermometer  ceases  to  rise,  test  the  oil;  and 
should  It  not  Ignite,  replace  the  lamp,  and  test 
tbe  oil  each  degree  the  thermometer  rises 
till  the  oil  Ignites  or  permanently  bums. 
As  soon  as  tbe  oU  Ignites  or  permanently 
bums,  tbe  degree  Indicated  by  the  thermom- 
eter Is  the  flre  test  of  the  oil.  The  flam* 
moved  across  the  surface  of  the  oil  should 
not  exceed  that  of  an  ordinary  match."  Sec- 
tion 2206  provides  that  all  oils  and  fluids 
specified  In  section  2202  that  Ignite  or  per- 
manently bum  at  a  temperature  of  130* 
Fahrenheit  and  upward  shall  be  approved  by 
tbe  inspector,  and  the  packages  marked  by 
him  with  his  name,  oSadal  character,  and 
the  words  "approved  flre  test"  and  all  oils 
or  fluids  that  Ignite  or  permanently  bum  at 
a  less  temperature  than  130°  Fahrenheit  shall 
be  condemned,  and  marked  with  bis  name, 
olBcIal  character,  and  the  words  "unsafe  for 
Illuminating  purposes."  There  Is  a  further 
provision  In  section  2207  that  the  oils  or 
fluids  of  a  flre  test  less  than  130*  Fahrenheit 
may  be  used  In  tbe  manufacture  of  gas  con- 
veyed through  pipes  and  burnt  through  burn- 
ers as  ordinary  coal  gas  is  burnt  Section 
2208  provides  a  penalty  for  selling  any  of  tbe 
oils  or  fluids  specified  In  section  2202  with- 
otit  having  been  Inspected,  and  snctlon  2200 
provides  a  penalty  for  selling  any  of  the  oils 
or  fluids  specified  In  section  2202  that  will 
Ignite  at  a  temperative  less  than  130°,  "to 
be  consumed  In  this  state  for  Illuminating 
purposes."  The  chapter  (71)  provides  for 
certain  other  Inspectors  than  inspectors  of 
oils,  and  in  section  2190  provides,  "Except 
the  article  of  oil  for  Illuminating  purposes, 
no  penalty  shall  be  incurred  for  the  sale  or 
exportation  thereof  without  Inspection." 

For  appellant  It  Is  contended  that  by  vli^ 
tue  of  the  secUon  last  quoted  (2190),  it  la 
not  required  that  gasoline  shall  be  Inspected 
at  all.  except  when  sold  for  lUumlnatlng  pur- 
poses; that  It  is  not  an  illuminant  exc^t  Id 
what  is  practically  a  gas  machine;  that  ap- 
pellant never  sold  gasoline  for  Illuminating 
purposes,  but  on  the  contrary,  always  kept 
a  card  upon  the  faucet  of  his  tank  wagoa 
with  the  words,  "Not  sold  for  Illuminating 
purposes."  It  is  further  claimed  that  until 
some  18  months  before  the  suit  the  Inspector 
never  attempted  to  make  tbe  test  provided 
for  by  section  2205,  and  that  such  test  while 
It  could  be  mechanically  made,  showed  noth- 
ing except  what  was  perfectly  well  knowit 
before  the  application  of  tbe  test  to  wit  that 
gasoline  would  Ignite  or  permanently  burn 
at  any  temperature  above  10°  below  zero, 
Fahrenheit  Appellant  contends  that  there 
Is  no  conflict  between  section  2190  and  sec- 
tion 2202,  tbe  latter  of  which  must  be  con- 
strued to  provide  for  the  inspection  of  oU 
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and  other  flnlds  to  be  sold  for  lllmnlnatlng 
pui-poses,  and  that  section  2205  deals  solely 
with  the  articles  coming  within  the  excep- 
tion made  In  section  2190,  viz.,  oil  for  flluml- 
natlng  purposes.  We  are  nnable  to  dbncur 
In  the  contention  of  connsel.  In  section  2100 
the  words  "oil  for  illuminating  purposes" 
seem  to  us  erldecitly  an  abbreviation  of  the 
description  given  In  section  2202  of  "oils  and 
fluids,  the  product  of  coal,  petiolemn  or  other 
bltumhious  substances,  by  whatever  name 
called,  which  may  or  can  be  used  tot  il- 
luminating purposes."  The  article  upon  the 
subject  of  Illuminating  oils  does  not  seem  to 
us  designed  merely  to  provide  a  safe  iUumi- 
nant  for  the  ordinary  useful  purposes  of  life, 
but  to  be  also  a  police  measure,  designed  to 
protect  the  public  against  attempting  to  use 
oils  or  fluids  of  the  description  given  in  the 
act  which  are  not  safe  when  used  as  illuml- 
nants  in  the  ordinary  mode,  by  requiring  an 
inspection  of  all  oils  so  produced,  and  giving 
warning  to  the  prospective  consumer  that  the 
more  Inflammable  oils  are  not  safe  when 
used  In  such  manner.  The  use  of  gasoline 
and  similar  flnlds  as  illuminants  in  gas  ma- 
chines, portable  or  stationary,— and  the  port- 
able machines  are  frequently  seen  In  use  <« 
the  streets,— ia  distinctly  recognized  by  sec- 
tion 2207.  Nor  can  we  see  much  force  tn 
the  contention  that  gasoline  cannot  be  used 
for  lUnmlnatlng  purposes,  because  when  used 
for  the  prodactloQ  of  light  It  does  not  bum 
until  transformed  Into  vapor.  It  might  as 
well  be  said  that  electricity  is  not  used  for 
Illuminating  purposes  In  the  incandescent 
light,  because  the  light  Is  not  given  directly 
from  the  electricity,  bat  from  the  heated 
carbon.  It  Is  quite  true  that  In  the  case  of 
a  fluid  as  volatile  as  gasoline  it  is  enUrely 
unnecessary  to  heat  the  fluid  in  order  to  find 
out  whether  the  temperature  at  which  the 
oil  ignites  or  permanently  burns  Is  above  or 
below  130°  Fahrenheit,  for  the  reason  that 
gasoline  will  ignite  at  practically  any  tem- 
perature reached  in  this  climate.  In  fact, 
the  test  provided  by  section  2205,  snbsec.  4,  Is 
not  required  to  be  applied  in  the  case  of 
gasoline,  benzine,  and  similar  fluids;  for,  as 
will  be  seen  by  an  examination  ot  the  Buih 
section,  it  is  only  In  case  the  oil  does  not 
Ignite  before  being  heated  that  the  lamp  is 
to  be  placed  under  the  water  cup.  If  the 
Dnwarmed  fluid  does  ignite,  the  further  test 
provided  by  subsectlcm  4  Is  useless.  We 
think  the  Intent  of  the  statute  dear  to  re- 
quire an  inspection  of  all  the  oils  and  fluids 
described  in  section  2202,  and  that  all  such 
oils  are  Included  within  the  exception  In  sec- 
tion 2190.  It  follows,  therefore,  that  the  In- 
spector had  the  right  to  Inspect  the  oils  sold 
by  arodlant,  and  was  entitled  to  bis  legal 
fees  tot  such  inspection. 

The  court,  therefore,  properly  dismissed 
aiq^Uanf  8  petition,  and  the  Judgment  is  a'- 
flnned. 


liONG  T.  COULTER,  Audltor.i 

(Court  of  Appeals  of  Kentucky.     March   18^ 

1902.) 

OFFICERS— POSSESSION  UNDER  CBRTIFICATB 
OF  ELI3CTION— POWERS  PENDING  CONTEST— 
TITLE  OF  APPOINTEE— COUPENSATION. 

Uuder  Ky.  St.  t  4SSi,  authorising  the 
state  trejLsurer  to  appoint  an  assistant  and  to 
remove  him  at  pleasure,  the  fact  that  one  who 
held  the  office  of  state  treasurer  was  adjudged, 
in  a  contest,  not  to  be  entitled  to  the  office, 
did  not  operate  to  remove  one  whom  he  had, 
while  in  office  pending  the  contest,  appointed 
BRaistnnt  treasurer;  and  therefore  such  ap- 
pointee is  entitled  to  compensation  from  the 
state  for  Ids  services  for  the  time  he  con- 
tinued, within  his  term,  to  discharge  the  duties 
of  the  office. 

Appeal  from  circuit  court,  Franklin  ooonty. 

"Not  to  be  offlclaUy  reported." 

Action  by  O.  W.  Long  against  Ons  O. 
Coulter,  audltmr,  for  a  mandamus.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

B.  D.  &  B.  L.  Qnffy,  tox  appellant.  Bobt 
J.  Breckinridge  and  Clem  J.  Whittemore^ 
for  appellee. 

OUFFY,  C.  J.  The  law  as  annoimced  In 
Smith  ▼.  Coulter  (thie  day  decided)  67  S. 
W.  1,  snbetantiaUy  controls  this  cajB&  The 
substance  of  the  petition  In  this  case  is  that 
Walter  R.  Day  was  duly  elected,  and  re- 
ceived a  certiflcate  thereof,  as  treasurer  of 
the  state  of  Kentucky,  and  entered  TQ>on  the 
discharge  of  his  duties  in  January,  1900,  and 
appointed  the  plaintiff  assistant  treasurer,  at 
the  compensation  of  a  salary  fixed  by  law, 
to  wit,  $126  per  month;  and  that  plaintiff 
accepted  said  appointment  and  entered  upon 
the  discharge  of  the  duties  of  said  office  and 
continued  to  exercise  and  discharge  said  du- 
ties until  and  including  the  ISth  day  of  June, 
1900,  receiving  money  due  the  commonwealth 
of  Kentucky,  and  depositing  same  in  the 
depositories  designated  according  to  law,  and 
to  the  credit  of  the  treasurer  of  Kentucky, 
and  causing  same  to  be  covered  into  the 
treasury  to  the  benefit  of  the  commonwealth 
of  Kentucky,  and  taking  care  of  the  recwds 
of  the  said  office,  and  generally  discharging 
the  duties  of  said  office;  that  plaintiff  receiv- 
ed no  compensation  for  said  service  exc^t 
for  the  months  of  January  and  February, 
1900,  and  there  Is  now  due  him  compensa- 
tion at  the  rate  of  $125  per  month  for  the 
months  of  March,  April,  May,  and  13  days 
of  June,  1900,— in  the  aggregate  $429.16%. 
A  mandamus  was  sought  against  the  appel- 
lee to  require  him  to  issue  a  warrant  in 
favor  of  the  appellant  for  the  said  sum.  The 
substance  of  the  answer  of  appellee  is  that 
S.  W.  Hager  was  the  treasurer  of  the  state 
of  Kentucky,  and  has  been  since  the  26th  of 
February,  1900,  and  that  he  qualified  as  such 
on  that  date,  and  that  he  immediately  began 
the  transaction  of  the  business  of  said  office, 

'Reported  by  Bdwsrd  W.  Hlnes,  Baq.,«t  tha  Frank- 
fort bar,  and  toTmarlj  (tata  raportar. 
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receiving  money  due  the  commonwealth  of 
Kaitncky,  and  depositing  same  In  the  depo»- 
Itorles  designated  according  to  law,  and  to 
the  credit  of  the  treasurer  of  Kentucky,  and 
caused  same  to  be  covered  Into  the  treasury, 
and  generally  discharging  the  duties  of  said 

office;  that  Hager  did  not  on  the day 

of  February,  1900,  or  any  day  thereafter,  ap- 
point the  plaintiff  assistant  treasurer  of  Ken- 
tndcy  at  a  salary;  that  Hager  did  not  take 
possession  of  the  office  building  provided  by 
law  tor  the  use  of  said  officer,  for  the  reason 
that  It  was  wrongfully  withheld  from  his 
possession  by  W.  R.  Day,  without  authority 
of  law  or  legal  right;  that  on  the  26th  day 
of  February,  1800,  said  Hager  demanded  of 
said  Day  the  possession  of  said  office  building 
and  records  of  said  office,  but  that  said  Day 
refused  and  so  continued  to  refuse  until  the 

day  of  June,  1000,  when  said  building 

and  records  were  placed  In  his  possession; 
that  under  the  law  the  term  of  office  of  said 
Day  and  his  employfia  expired  when  said 
Hager  qualified  as  required  by  law  on.  the 
26th  day  of  February,  1900,  after  having 
been  legally  adjudged  by  the  election  con- 
test board  the  rightful  treasurer  of  the  com- 
monwealth of  Kentucky;  that  said  Hager 
did  not  employ  plaintiff  to  perform  any  serv- 
ice for  the  commonwealth  of  Kentucky.  It 
is  further  denied  that  plaintiff  continued  to 
exercise  and  discharge  the  duties  of  assist- 
ant treasurer,  or  any  other  duties,  during  the 
months  of  March,  April,  and  May.  until  the 
I3th  of  June,  1900,  receiving  money  due  the 
commonwealth  of  Kentucky  and  depositing 
the  same  In  the  depositories  designated  ac- 
cording to  law,  and  to  the  credit  of  the  treas- 
nrer  of  Kentucky,  and  causing  same  to  be 
covered  Into  the  treasury  to  the  benefit  of 
the  commonwealth  of  Kentucky,  and  taking 
care  of  the  records  of  the  said  office,  and 
generally  discharging  the  duties  of  said  of- 
fice. It  is  denied  that  there  is  due  pUlntltt 
any  part  of  said  sum,  and  it  is  also  denied 
that  it  is  the  duty  of  defendant  to  issue  his 
warrant  In  favor  of  plaintiff  for  any  sum. 
It  was  agreed  In  this  case  that  the  denial  of 
the  services  In  the  answer  Is  only  a  denial 
of  rendition  of  such  services  as  entitles  plain- 
tiff to  compensation,  and  not  a  denial  that  he 
poformed  the  services  mentioned.  The 
plaintiff  demurred  to  the  answer,  and  the 
court,  upon  final  hearing,  dismissed  plain- 
dfTs  petition,  upon  the  idea  that  he  was 
only  a  de  facto  officer,  and  therefore  not  en- 
titled to  recover,  and  from  that  judgment 
this  appeal  Is  prosecuted. 

Section  46S2,  Ky.  St,  authorizes  the  treas- 
urer to  appoint  an  assistant  and  to  remove 
him  at  pleasure.  The  assistant  may  perform 
any  duties  of  the  treasurer  except  the  sign- 
ing of  checks,  which  duty  he  may  be  author- 
ized to  perform  In  case  of  the  absence  or  dis- 
ability of  the  treasurer,  upon  the  indorsement 
of  the  governor.  This  latter  question,  how- 
vtet.  Is  not  Involved  In  this  action.  iSectlon 
4683  fixes  the  salary  at  $1,000,  payable  In  the 
«7  S.W.— 18 


same  manner  as  the  salary  of  the  governor. 
There  is  nothing  In  this  case  to  Indicate  that 
the  treasurer  ever  removed  the  plaintiff, 
which,  under  the  statute,  he  could  have  done; 
and  it  is  certain  that  he  discharged  the  du- 
ties devolving  upon  him  under  bbi  appoint- 
ment It  may  not  be  out  of  order  to  observe 
that  under  the  then  existing  conditions  some- 
body should  take  care  of  the  books  and  pa- 
pers pertaining  to  the  office  of  treasurer,  and 
it  nowhere  appears  that  any  person  was  as- 
suming to  discharge  the  duties  of  assistant 
treasurer.  And  it  also  appears  that  the  rec- 
ords, booiu,  and  pai)er8  were  in  the  posses- 
sion and  under  the  control  of  the  plaintiff 
herein.  It  therefore  follows  that  he  was  en- 
titled to  compensation  as  provided  by  law,  to 
wit,  at  the  rate  of  $1,600  per  annum,  pay- 
able monthly. 

For  the  reasons  Indicated,  the  Judgment 
appealed  from  is  reversed,  and  cause  re- 
manded, with  direction  to  the  court  below 
to  issue  the  mandamus  as  prayed  for  In  the 
petition,  and  for  proceedings  consistent  here- 
with. 


ROCHE  V.  CRiaiiBR  et  b1.i 

(Court  of  Appeals  of  Kentucky.     March  20. 

1902.) 

WAREHOUSB  RBCBIPTS-STUBS  AS  BVIDKNCV- 
DBUVKtT— RBNBWAL  Of  RECBIPTS-YALID- 
ITT  AS  TO  JUNIOR  OUTSTANDINO  RBCBIPT9. 

1.  Stubs  kept  by  a  warehouseman  are  not 
admissible  to  impeach  the  validity  of  receipts 
issued  by  him,  without  proof  of  knowledge  bv 
such  holder  that  they  were  made  in  accord- 
ance with  the  receipts  to  which  they  referred. 

2.  Delirery  is  essential  to  give  validity  to 
warehouse  recdpts. 

8.  Though  warehouse  receipts  were  void  be- 
cause there  were  outstanding  receii>t8  for  the 
same  goods  at  the  time  they  were  issued,  they 
at  once  became  valid  when  the  senior  re- 
ceipts were  returned  to  the  warehouseman  and 
canceled,  and  new  receipts  for  the  same  goods 
issued  to  the  holder  of  the  senior  receipts  were 
void. 

Appeal  from  circuit  court.  Fayette  county. 

"Not  to  be  officially  reitorted." 

Action  by  J.  F.  Roche  against  R.  L.  Crig- 
ler  and  another  to  enforce  a  lien.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed. 

Falconer  &  Falconer,  txft  appellant.  Ue(Hge 
Denny,  for  appelleea 

O'REAR,  J.  The  Headley  &  Peck  Com- 
pany, Incorporated,  was  a  distiller  and  ware- 
houseman. It  issued  and  delivered  to  appel- 
lant two  warehouse  receipts,  for  five  barrels 
each,  of  whisky,  of  certain  designated  serial 
numbers  and  proof  gallons.  The  receipts 
were  numbered  1,308  and  1,300,  respectively. 
These  receipts  were  signed  by  the  company's 
secretary,  whose  duty  and  authority  were  to 
transact  such  business  for  It  They  were  given 
as  collateral  security  upon  a  note  owing  by 
the  company  to  appellant  for  1200.39,  dated 

>  Reported  by  Bdward  W.  Hlnei,  Bsq.,  ot  tb*  Traok- 
tort  bar,  and  (ormerljr  state  reporter. 
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September  SO,  1SS)3.  The  receipts  were  dated 
July  31,  1803.  Appellees,  Orlgler  &  Crlgler, 
were  made  defendants  to  appellant's  suit  to 
enforce  his  Hen  on  the  whisky  represented 
by  these  receipts;  they  claiming  a  title  to  It. 
This  claim  was  based  upon  the  following  al- 
legations: The  warehouseman  had  on  July 
31,  18@3,  Issued  to  appellees  these  identical 
receipts.  That  they  "were  holders  and  own- 
ers of  them"  up  to  August  31,  1S93,  when 
they  were  canceled,  and  In  Ueu  thereof  two 
other  receipts,  for  the  same  numbers  of  bar- 
rels and  the  same  whisky,  were  Issued  to 
appellees,  "and  that  they  were  the  owners 
and  holders  of  the  same  up  until  October 
6,  1893,"  when  they,  In  turn,  were  canceled, 
and  two  other  receipts  for  the  same  numbers 
and  same  whisky  were  issued  to  them,  which 
they  now  hold.  It  was  further  alleged  by 
appellees  Orlgler  that  the  original  receipts 
sued  on,  Nos.  1,308,  and  1,300,  bad  the  names 
of  Giigler  &  Crlgler  Inserted  in  their  body, 
but  they  had  been  erased,  and  the  name  of  ap- 
pellant fraudulently  Inserted.  On  all  of  the 
averments  of  appellees'  answer  an  Issue  was 
Joined.  Appellant  exhibited  and  sued  upon 
warehouse  receipts  apparently  valid,  and  in 
his  possession  and  in  his  name.  Appellees 
Crlgler  asserted  title  to  the  whisky  called  for 
by  these  receipts  under  receipts  Junior  in 
date  to  appellant's.  To  avoid  his,  tbey  must 
needs  sastaln  their  allegations  that  Nos. 
1,808  and  1,300  were  invalid,  and  that  their 
equity  was  elder  to  appellant's.  To  sustain 
this  burden,  they  introduced  O.  R.  Bullock, 
who  had  some  connection  with  the  distilling 
company  before  its  failure,  and  since  the  ab- 
sconding of  its  secretary,  Headley.  This  wit- 
ness proved  Headley's  authority  to  issue 
warehouse  receipts,  and  his  signatures  to 
the  ones  in  litigation.  He  stated  that  the 
name  "J.  F.  Roche,"  written  In  the  body  of 
these  certificates,  had  been  written  after 
something  previously  inserted  had  been 
erased.  He  was  unable  to  identify  the  hand- 
writing of  the  name  "J.  F.  Roche."  He  had 
no  knowledge  of  the  Issual  of  any  of  tbe 
receipts.  When  asked  for  the  stubs  from 
which  the  receipts  had  been  detached,  be 
said  they  were  in  api>ellee  Olgler's  posses- 
sion. Subsequently  he  produced  them.  They 
showed  that  Nos.  1,808  and  1,309  ware  stated 
on  the  stubs  to  have  been  Issued  to  Crlgler 
&  Crlgler,  the  names  being  printed  by  use 
of  a  stencil  stamp.  They  did  not  show  that 
they  had  been  canceled.  This  evidence  was 
objected  to.  The  court  is  of  the  opinion  that 
the  stubs  kept  by  the  warehouseman  are  not 
evidence  against  the  holders  of  receipts,  with- 
out proof  of  knowledge  by  such  holders  that 
they  were  made  in  accordance  with  the  re- 
ceipts to  which  tbey  referred.  They  are  not 
official  records.  If  they  were  admissible  to 
contradict  the  genuineness  of  the  warehouse 
receipts  issued  to  the  public,  and  placed  by 
law  upon  the  footing  of  bills  of  exchange^ 
they  would  render  Insecure  tbe  very  highest 
evidences  of  verity  the  warehouseman  is  au- 


thorised to  mak&  An  recetpts  would  b« 
subordinate  to  the  warehouseman's  private 
memorandum.  Neither  of  appellee  firm  testi- 
fied, nor  is  their  failure  to  testify  explained. 
We  conclude  that  they  have  not  sustained 
their  pleas  by  any  evidence.  On  the  contrary, 
appellant  made  at  least  a  prima  facie  case 
by  his  evidence.  Independent  of  tbe  pleadings. 
He  testified  that  the  receipts  were  issued  and 
delivered  to  him  by  the  distillery  company, 
by  its  then  secretary,  who  was  in  tbe  habit 
of  transacting  such  business  for  it;  that  tbey 
were  In  their  i>re8ent  form  when  issued  and 
delivered  to  him.  Appellees  failed  to  show, 
and  it  is  questionable  whether  they  adequate- 
ly pleaded,  that  receipts  Nos.  1,308  or  1,300, 
or  1,323  or  1,3^,  were  ever  ddivered  to  them. 
Delivery  Is  an  essential  act  to  constitute  title 
to  a  warehouse  receipt. 

But  were  we  to  treat  tbe  delivery  as  baying 
been  made  to  appellees,  the  case  would  then 
be  this  way:  Appellees  had  the  title  to  cer- 
tificates Nos.  1,308  and  1,309  from  July  31 
to  August  81,  1883.  On  the  latter  date  tbey 
took  receipts  Nos.  1,323  and  1,324,  surrender- 
ing Nos.  1,308  and  1,309.  These  they  retain- 
ed till  October  6,  1893,  when  they  were  sur- 
rendered in  exchange  for  a  reissue.  In  the 
meantime,  on  September  90th,  the  warehouse- 
man had  issued  two  receipts  (never  mmd  tbeir 
number  or  date)  to  appellant  for  this  same 
whisky.  Under  our  statute  (section  4773,  Ky. 
St.),  these  were  illegal,  because  there  were 
already  outstanding  tbe  warehouseman's  re- 
ceipts for  these  same  goods.  But  when  tbe 
valid  receipts  were  returned  to  the  ware- 
houseman and  canceled,  in  that  Instant  and 
by  that  act  the  ones  issued  to  appellant,  be- 
ing for  the  instant  the  only  ones  in  existence 
for  the  whisky,  became  valid,  as  the  legal 
symbol  of  the  article  represented.  Tbe  sub- 
sequent issue,  therefore,  of  certificates  Nos. 
1,352  and  1,353,  on  October  6,  1893,  was  In- 
valid. See  Block  v.  Oliver  (Ky.)  43  S.  W. 
23a 

It  follows  that  the  Judgment  of  tbe  circuit 
court  dismissing  appellant's  petition  was  er- 
roneous, and  is  reversed.  The  cause  is  re- 
manded, with  directions  to  enter  Judgment 
for  appellant,  and  for  proceedings  not  incon- 
sistent herewith. 

WARREN  T.  NASH.! 

(Court  of  Appeals  of  Kentucky.     March   18, 

1902.) 

APPEAL  AND  ERROR— rAILURB  OF  BILL  OB- 
EXCEPTIONS  TO  SHOW  ALL  INSTRUCTIONS 
GIVEN— MISCONDUCT  OF  COUNSEL  IN  ARGU- 
MENT-FAILURE OF  BILL  OF  EXCEPTIONS  TO 
SHOW  STATEMENTS  COMPLAINED  OP. 

1.  There  can  be  no  reversal  for  apparent  er- 
ror in  an  instruction  where  the  bill  of  excep- 
tions does  not  show  that  all  of  the  instnurtions 
offered,  given,  or  refused  'are  copied  into  tbe 
record. 

2.  There  can  be  no  reversal  for  miacoudnct 
of  counsel  in  argument  where  the  bill  of  ex- 
ceptions fails  to  show  the  statements  of  coua- 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tbe  Fnutk- 
tort  bar,  uid  toimeilj  state  reporter. 
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sel  complained  of,  and  it  does  not  appear  that 
affidayita  filed  in  support  of  the  motion  for 
new  trial,  and  purporting  to  set  forth  sndi 
statements,  were  all  the  eridence  heard  on  the 
motion. 

Appeal  from  circnit  court,  JeSersom  coun- 
ty;  law  and  equity  dlvlglon. 

"Not  to  be  officially  reported." 

Action  by  Morris  Nash  against  C.  A.  War- 
ren to  recover  damages  for  breach  of  con- 
tract. Judgment  for  plaintiff,  and  defend- 
ant appeals.    AfOrmed. 

Kohn,  Balrd  &  Spindle,  tor  appellant.  B. 
T.  Colston,  for  appellee. 

DU  RELLB,  J.  Appellee,  Nash,  bronght 
snlt  against  appellant,  Warren,  who  was  en- 
gaged in  carrying  on  the  boslness  of  a  to- 
bacco warehouseman,  for  damages  for  the 
breach  of  a  contract  of  employment  for  one 
year,  ending  September  1,  1899,  by  which 
Warren  employed  Nash  to  travel  In  Wood- 
ford county,  and  solicit  shipments  of  tobacco 
to  the  Wairen  Tobacco  Warehouse,  the  coo- 
Blderatloa  for  the  service  to  be  rendered  be- 
ing $1.50  for  each  hogshead  Naab  sbonld 
cause  to  be  shipped  to  that  waretaoinse  He 
aUeged  that  on  October  14,  1898^  after  he 
had  secnred  the  promise  of  shipments  of 
more  than  300  hogsheads  of  tobacco,  Warren 
discontinued  business,  closed  his  warehoose, 
and  prevented  Nash  frcnn  completing  hla 
contract  Warren  answered,  denying  the  la- 
bar  performed  by  Nash  and  the  promises  of 
tobacco  shipments  aUeged  In  the  petition, 
but  admitted  the  execution  of  the  contract, 
and  pleaded  an  agreement  by  Nash  that  th^ 
contract  sbonld  be  cancded  if  Warren  could 
•ecme  toe  him  a  position  aa  solicitor  of 
tobacco  with  Claypool,  Larlmore  &  Co.,  of 
the  Kentucky  Tobacco  Warehouse;  that  he 
did  procure  for  Nash  an  agreement  of  em- 
ployment from  that  firm  aa  solicitor  at  to- 
bacco until  September  1,  1889,  at  the  same 
rate  of  compensation;  that  Nash  entered  up- 
on the  discharge  of  his  duties  for  the  firm 
nanoed.  and  released  Warren  from  liability 
under  his  contract.  Nash  replied,  denying 
that  he  had  made  any  agreement  to  release, 
admitted  that  he  entered  into  an  agreement 
with  Ciaypool,  Larlmore  &  Co.  to  solicit 
■blpments  of  tobacco  for  them,  but  rendered 
no  aerrlcea  thereunder.  In  a  second  para- 
graph he  pleaded  that  after  bis  contract 
with  Warren  had  been  brolcen,  he  applied 
to  and  obtained  from  Claypool,  Larlmore  & 
Co.  employment  as  a  solicitor  of  tobacco 
for  that  Arm  In  the  county  of  Fayette,  upon 
the  nnderstanding  that,  if  their  general  agent 
bad  already  disposed  of  that  territory,  the 
agreement  was  to  be  void;  that  their  gen- 
eral agent  had  assigned  that  territory  to 
anofber  agent,  and  they  therefore  annulled 
the  contract,  and  he  never  solicited  ship- 
ments of  tobacco  for  them.  To  this  second 
paragraph  of  the  reply  a  demurrer  was  sus- 
tained. A  trial  was  had.  and  Nash  testi- 
lled,  stating  that  he  had  secured  promises 


of  shipment  of  873  hogsheads  of  tobacco 
for  the  Warren  Warehouse.  His  contract 
with  Claypool,  Larlmore  &  Co.  was  altered 
in  evidence,  and,  after  stating  that  he  did 
not  earn  anything  uuder  the  contract,  he 
was  asked  why  he  did  no  work  under  it 
bnt  on  objection  by  appellant  he  was  not 
permitted  to  answer,  the  coiurt  ruling  tliat 
there  was  an  Issue  as  to  whether  he  had 
agreed  to  release  Warren  in  consideration 
of  the  obtoitlon  of  the  Claypool,  Larlmore 
&  Co.  contract  and,  as  the  court  consid- 
ered that  contract  upon  Its  face  a  valid  one, 
Nash  could  not  be  permitted  to  prove  any- 
thing which  contradicted  it  The  Jury  found 
for  Nash  $1.80  per  hogshead  for  the  373 
hogsheads  of  which  he  testified  he  had  se- 
cured promises  of  shipment  subject  to  cred- 
its of  I5.S0,  which  had  been  paid  to  him,  and 
of  $90,  earned  by  him  as  an  Inauranoe  solic- 
itor daring  the  year. 

The  InatroctlonB  given  to  the  Jury  are 
comidalned  of.  It  Is  unnecessary  to  state 
the  ground  of  objection  to  Instruction  No. 
8,  as  the  bill  of  exceptions  does  not  show 
that  all  the  instructions  offered,  given,  or 
refused  are  copied  into  the  record,  and  it 
may  be  that  what  is  claimed  In  that  instruc- 
tion to  be  erroneous  was  corrected  by  some 
other  instruction.  Banking  C&  v.  Gray  (Ky.) 
60  S.  W.  372.  The  principal  ground  relied 
on  for  reversal  Is  misconduct  of  coxmsel  in 
the  closing  argument  to  the  Jury.  The  bin 
of  exceptions  shows  that  in  making  the  con- 
cluding argument  counsel  for  Nash  "stated 
to  the  Jury,  and  discussed  before  them,  and 
based  his  argument  upon,  matters  which 
were  not  before  the  Jury  in  evidence,"  and 
that  the  court  upon  motion  of  counsel  for 
ai^>ellant  refused  to  require  him  to  cease 
such  argument  The  bill  of  exceptions  does 
not  at  all  show.  In  any  part  of  it  what  the 
matters  were  which  counsel  argued  to  the 
Jury,  or  what  he  said  about  them.  It  Is  tme 
tliat  In  the  affidavits  filed  with  the  motion 
for  new  trial  statements  are  made  as  to 
counsel's  argument  These  are  a  part  of 
the  record.  Tbey  show  what  the  -  affiants 
said  that  counsel  said.  They  do  not  show 
that  he  actually  said  what  is  Imputed  to  him, 
and  they  do  not  show  that  thie  court  certified 
that  was  what  he  said.  Moreover,  upon  the 
quMtion  of  granting  the  new  trial.  It  does 
not  appear  that  the  affidavits  filed  upon  the 
motion  were  all  the  evidence  heard  thereon; 
and  In  Railroad  Co.  v.  Newsome,  13  Ky.  Law 
Rep.  174,  it  was  held  that  where  there  was 
nothing  to  exclude  the  idea  tint  the  court 
heard  other  evidence  than  the  affidavits 
copied  Into  the  record  as  to  misconduct  of 
the  Jury,  It  could  not  be  said  that  the  court 
erred  In  refusing  a  new  trial.  The  proper 
practice  in  such  case,  where  the  misconduct 
relied  on  as  ground  for  revn-sal  occurred  In 
the  presence  of  the  court  during  the  practice 
of  the  case,  is  to  have  it  appear  In  the  bUl 
of  exceptions,  though  It  might  of  course,  be 
considered  upon  the  qoestion  of  error  in  fall- 
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Ing  to  grant  a  new  trial,  if  the  bill  of  ex- 
ceptions showed  the  affldavlts  In  support  of 
the  motion  to  be  all  the  evidence  beard  upon 
the  motion.  Appellant  was  not  prejudiced 
by  the  errors  complained  of,  if  they  were 
errors,  for  the  reason  that  the  ins^ctlom 
complained  of  required  the  jury  to  set  off  the 
money  earned  by  appellee  as  insurance  so- 
licitor against  the  fees  actually  earned  by 
him  under  his  contract  before  it  was  an- 
nulled by  appellant 

For  the  reasons  given,  the  Judgment  is  it- 
firmed. 


CREWS  T.  CREWS'  ADM'R.i 

(Court  of  Appeals  of  Kentucky.    March  21, 

1902.) 

LIPB  INSURANCB-PAROL  TRUST  IN  PROCBBSDS 
OF  POLICY. 
Where  a  policy  was  made  payable  to  a 
creditor  of  insured  to  iudemnify  him,  a  parol 
agreement  by  the  creditor  to  hold  the  re- 
mainder of  th»  proceeds  of  the  policy,  after 
satisfying  his  debt,  for  the  benefit  of  the  wife 
of  insured,  is  enforceable  as  a  trust,  being  a 
reasonable  provision  for  the  widow  and  ner 
Infant  children;  and  therefore  they  are  enti- 
tled to  the  fund  as  against  the  aamlnistiator 
of  insured. 

Appeal  from  circuit  court,  Trigg  county. 

"To  be  officially  reported." 

Action  by  H.  L.  J.  HUlee,  administrator  of 
H.  W.  Crews,  against  H.  O.  Crews  and  oth- 
ers, for  a  settlement  at  the  estate  of  plain- 
tlfT's  Intestate.  Judgment  denying  the  right 
of  defendant  H.  O.  Crews  to  a  part  of  the 
proceeds  of  an  insurance  iralicy,  and  she  ap- 
peals.   Reversed. 

Fenton  Sims,  for  appellant  B.  A.  Burnett 
for  appellee. 

GUFFY,  C.  J.  H.  W.  Ci-ews  In  1889  was 
Indebted  to  one  Jas.  T.  Coleman  to  the  ex- 
tent of  several  hundred  dollars,  and  in  De- 
cember, 1889,  procured  from  the  Equitable 
Life  Assurance  Society  of  the  United  States 
a  policy  of  life  assurance,  on  the  20  year 
endowment  plan,  In  the  snm  of  $1,000,  and 
had  the  same  made  payable  to  the  said  Jas. 
T.  Coleman,  his  creditor,  which  was  deliver- 
ed to  blm  by  the  insured  for  the  purpose, 
flrst,  of  indemnifying  or  securing  to  C<rieman 
the  amount  of  Crews'  Indebtedness  to  him, 
and,  according  to  the  claim  of  appellant  the 
residue  of  the  policy  was  to  be  paid  to  the 
appellant  the  wife  of  said  Crews.  Crews 
died  before  the  expiration  of  the  20  years, 
and  suit  was  instituted  by  his  administrator, 
H.  L.  J.  Hillee,  for  a  settlement  of  the  es- 
tate of  the  said  decedent  In  which  it  was 
claimed  that  the  residue  of  the  policy  afore- 
said, after  paying  Coleman's  debts,  which 
were  alleged  to  be  a  certahi  sum,  should  be 
paid  over  to  the  administrator  for  the  b^ieflt 
of  the  creditors.  Some  controversy  arose  be- 
tween the  administrator  and  Coleman,  and 

'Reported  by  Edward  W.  Hlnea,  Baq.. of  the  Fraak- 
(ort  bar,  and  formerly  state  reporter. 


perhaps  between  Coleman  and  fbe  appeUant 
This  controversy,  however,  was  adjusted, 
and  Coleman's  claim  fixed  at  $406.23.  The 
insurance  company  paid  the  $1,000  into  court 
and  the  controversy  then  was  between  the 
administrator  and  the  widow,  the  appellant 
The  court  upon  final  hearing  adjudged  in 
favor  of  the  administrator,  and  directed  that 
the  residue  of  the  $1,000  left  after  the  pay- 
ment of  Coleman's  claim  be  paid  over  to  the 
administrator,  which  residue  seems  to  Iiave 
been  $667.77. 

It  is  the  contention  of  iM;>pdlee  that  the 
residue  of  the  $1,000  was  properly  assets  to 
be  paid  over  to  him  to  be  used  by  him  In  the 
payment  of  the  debts  due  from  decedent 
there  not  being  sufficient  assets  to  pay  the 
same.  It  Is  the  contention  of  appellant  that 
the  Insurance  pcHlcy  purchased  and  provided 
for  by  the  decedent  was  firat  tor  the  bene&t 
of  Coleman,  the  creditor,  and  that  the  residue 
was  to  be  paid  to  her,  and  that  the  policy 
was  placed  in  the  hands  of  Coleman  In  trust 
for  the  purpose  aforesaid,  and  that  Coleman 
accepted  the  trust  and  held  the  poiicj  until 
after  the  death  of  said  Crews.  That  Crews 
did  make  that  arrangement  with  Coleman  Is 
I^oven  by  Coleman.  That  he  Intended  the 
residue  of  the  policy  to  be  paid  to  and  owned 
by  hlB  wife  is  proven  by  at  least  two  other 
witnesses,  and  no  other  evidence  was  intro- 
duced. The  evidence  also  conduces  to  show 
that  taking  Into  consideration  the  existing 
conditions,  and  the  fact  that  he  had  a  wife 
and  several  Infant  children,  this  small  pro- 
vision made  for  his  wife  for  her  benefit  and. 
<ft  course,  incidentally  for  the  benefit  of  the 
Infant  children,  was  not  an  unreasonable  pro- 
vision, or  one  prohibited  by  law.  A  trust 
may  be  created  by  parol  of  and  concern  ing 
pereonal  property.  This  proposition  of  law 
has  been  «>ften  decided  by  this  court  Berry 
V.  Morris,  1  Duv.  303;  Barldey  v.  Lane's 
Bx'r,  6  Bush,  687;  Roche  v.  George's  Ex'r, 
98  Ky.  600,  20  S.  W.  1039.  We  think  the 
evidence  clearly  establishes  the  trust 

It  therefore  follows  that  the  Judgment  ap- 
pealed from  is  erroneous.  The  same  Is  re- 
veraed,  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  adjudge  to  ap- 
pellant the  residue  of  said  $1,000  insurance 
policy  left  after  the  payment  of  Coleman's 
debt  and  for  proceedings  conslatent  herewltb. 


WALTER  V.  SCOFIBLD  et  at 

(Sapreme  Court  of  Missouri,  Division  No.   1. 
Feb.  1&,  1902.) 

ATTACHMENT— NOTICE  TO  TKNANT-^TURISDIO- 

TION— VALIDITY  OP  SALH— WRIT  OF 

ERROR— TIME  OF  SDINO  OUT. 

1.  Rev.  St.  1889,  i  2275,  requiring  writs  of 
error  to  review  a  judgment  in  the  circuit  court 
to  be  sued  out  wiuiin  three  years  of  the  rendi- 
tion of  the  judf;ment  is  to  be  construed  aa 
meaning  within  three  years  from  the  determina- 
tion of  the  motion  for  a  new  trial,  made  after 
the  rendition  of  the  judgment  as  the  judg- 
ment is  uot  final  nntu  such  motion  is  oeter- 
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mined;  and  especially  ia  thia  conatraction  prop- 
er in  view  of  section  2248,  requiring  appeals 
to  be  taken  daring  the  term  at  which  judgment 
is  entered,  which,  in  order  to  prevent  a  denial 
of  the  right  to  appeal  as  to  daeetions  not  re- 
viewable in  the  absence  of  a  determiuation  of 
a  motion  for  new  trial,  must  be  constmed  to 
mean  the  term  at  which  the  motion  for  new 
trial  is  decided. 

2.  The  failure  of  an  ofBcer  serving  an  attach- 
ment OD  land,  in  an  action  in  which  defendant 
is  onl7  served  by  publication,  to  give  notice  of 
the  lev7  to  the  tenant  in  actual  possession  of 
the  land,  and  to  recite  the  giying  of  such  notice 
in  his  return,  as  required  by  Bev.  St.  1889,  g 
543,  defeats  the  jurisdiction  of  the  court,  and, 
therefore,  the  sale  of  the  property  is  void,  and 
the  purchaser  and  his  grantees  acquire  no  title. 

.Error  to  circuit  court,  Cass  county;  W.  W. 
■\Vood,  Judge. 

Suit  by  Jacob  Walter  against  Ralph  E. 
Scofldd  and  others  to  set  aside  a  judgment 
and  cancel  certain  deeds.  From  a  judgment 
in  favor  of  the  defendants,  plaintiff  brings 
error.    Reversed. 

This  Is  a  bill  in  equity  to  set  aside  a  judg- 
ment, upon  an  attachment,  of  the  Cass  coun- 
ty circuit  court,  in  favor  of  Scofleld  and 
against  the  plaintiff,  rendered  on  the  14tb 
of  September,  1804,  and  also  to  set  aside  the 
BbeiilTs  deed  tmder  said  judgment,  dated 
January  22,  189S,  to  George  B.  Strotber,  and 
also  a  Quitclaim  deed  from  Strotber  to  Jobn 
Scott,  for  a  part  of  tbe  land,  dated  January 
24,  188S,  and  also  a  deed  from  Strotber  and 
Scott  to  D.  M.  Colbum  for  tbe  entire  tract, 
dated  January  25,  1895.  Tbe  circuit  court 
entered  Judgment  for  tbe  defendants,  and 
tbe  plaintiff  appealed  to  this  conrt  where, 
on  April  17,  1899,  tbe  plaintiff  appellant  dis- 
missed bis  appeal,  and  on  tbe  same  day  he 
sued  out  tbis  Trrlt  of  error. 

Cbas.  H.  Winston,  for  plaintiff  tn  error. 
Givan  &  Glenn  and  Jas.  T.  Burney,  for  de- 
fendants in  error. 

MARSHALL^  J.  (after  stating  tbe  facts). 
1.  Tbe  defendants  move  to  dismiss  tbe  writ 
of  error  on  tbe  ground  that  it  was  not  sued 
out  wttbln  three  years  after  tbe  rendition 
of  tbe  Judgment  in  tbe  circuit  conrt,  as  re- 
quired by  section  2276,  Rev.  St  1889,  tbe 
statute  In  force  when  tbIs  writ  was  sued 
out  Tbe  Judgment  of  tbe  circuit  court  was 
rendered  on  tbe  4tb  of  February,  1896.  Tbe 
plaintiff  within  proper  time  filed  a  motion 
for  a  new  trial,  wblcb  was  continued  from 
time  to  time,  and  Anally  overruled  on  May 
5,  1S9&  As  stated,  this  writ  of  error  was 
sued  ont  on  April  17,  1899.  This  was  with- 
in three  years  from  tbe  date  on  which  tbe 
motion  for  new  trial  was  overruled,  but 
was  more  than  three  years  after  the  date 
on  which  the  judgment  was  rendered.  Tbe 
point  presented  for  adjudication  therefore 
is,  wblcb  date  is  tbe  date  of  the  rendition 
of  tbe  Judgment?  Tbe  defendants  rely  upon 
tbe  case  of  Ham  v.  Public  Schools,  34  Mo., 
loc  cit.  182,  where  Bates,  J.,  said:  "We 
think  tbat  tbe  time  within  wblcb  tbe  writ  of 


error  may  be  brought  should  date  from  tbe 
day  of  the  rendering  of  tbe  opinion,  with- 
out regard  to  the  motion  for  a  new  trial." 
Bay,  J.,  concurred  in  this  view,  and  Dryden, 
J.,  dissented.  The  St.  Louis  court  of  ap- 
peals followed  this  ruling  in  Banli  v.  Reilly, 
8  Mo.  App.  644.  But  tbis  view  did  not  long 
remain  the  law  of  this  state;  for  In  Rlddles- 
barger  v.  McDanlel,  38  Mo.  139,  the  court 
speaking  through  Wagner,  J.,  held  that.  If  a 
motion  for  a  new  trial  was  filed,  the  whole 
matter  remained  in  the  breast  of  the  court 
BO  long  as  tbe  motion  for  new  trial  was  pend- 
ing, and  carried  tbe  whole  case  over  from 
term  to  term  until  the  motion  for  new  trial 
was  acted  npon,  and  tbat  "until  tbat  result 
is  reached,  it  cannot  be  said  tbat  tbe  cause 
Is  finally  determined."  In  Thomas  v.  Thom- 
as, 64  Mo.  354,  a  writ  of  error  was  dismissed 
on  tbe  ground  that  it  was  prematurely  sued 
out.  In  that  it  did  not  appear  that  the  mo- 
tion for  new  trial  had  been  disposed  of;  and 
Hough,  J.,  said:  "Until  the  motion  to  set 
aside  the  decree  was  overruled  by  tbe  court, 
there  was  no  judgment  from  wblcb  an  appeal 
could  be  taken,  or  which  could  be  reviewed 
on  writ  of  error."  Tbe  rule  laid  down  in 
Riddlesbarger  v.  McDanlel,  supra,  was  quot- 
ed and  followed  In  Glvens  v.  Van  Studdlford, 
86  Mo.,  loc.  dt  154,  66  Am.  Rep.  421.  In 
State  V.  Fbillps,  96  Mo.  570,  10  S.  W.  182, 
this  court,  speaking  through  Brace,  J.,  applied 
the  same  rule  to  a  motion  for  a  rehearing  in 
tbe  Kansas  City  court  of  appeals,  and  held 
tbat  "tbe  opinion  did  not  become  the  deci- 
sion of  tbe  court,  upon  which  a  Judgment 
could  be  entered,  until  that  motion  vras  dis- 
posed of;  and  this  was  true,  whether  the 
motion  was  disposed  of  at  tbe  same  or  at  a 
subsequent  term.  Tbe  rule  was  stated,  and 
these  cases  cited  and  followed.  In  State  v. 
Smith.  104  Mo.,  loc.  dt.  423,  16  S.  W.  415, 
and  by  analogy  tbe  prbidple  was  applied  to 
appeals  and  writs  of  «Tor  in  divorce  cases, 
under  section  4510,  Rev.  St  1889.  Tbe  prin- 
ciple that  until  tbe  motion  for  new  trial  Is 
disposed  of,  tbe  whole  matter  remains  In  the 
breast  of  the  court  and  hence  there  is  no 
final  Judgment  was  recognized  and  enforced 
by  Sherwood,  J.,  In  McQurry  v.  Wall,  122 
Mo.,  loc.  ctt  619,  27  8.  W.  827.  Tbe  most 
striking  illustration  of  tbe  rule  Is  found  In 
Mill  Co.  V.  Stigg,  142  Mo.  861,  44  S.  W. 
240,  who's  tbe  motion  for  new  trial  was  not 
disposed  of  for  14  years  after  it  was  filed; 
and  this  court  per  Barclay,  J.,  held  tbat  it 
kept  the  whole  matter  in  tbe  breast  of  tbe 
court  during  all  tbat  time,  and  until  it  was 
disposed  of  there  was  no  final  determination 
of  tbe  cause.  Scott  v.  Scott  44  Mo.  App., 
loc.  cit  603,  Ham  V.  Public  Schools,  84  Mo. 
181,  was  relied  on,  and  the  Kansas  City  court 
of  appeals  refused  to  follow  it  holding  prop- 
erly tbat  It  was  in  conflict  with  tbe  later 
case  of  Thomas  v.  Thomas,  64  Mo.  S5S.  Tbat 
court  per  Ellison,  J.,  aptly  and  forcibly  said: 
"Technically  and  properly,  the  judgment  of 
tbe  court  after  its  decision  or  afta  vordid- 
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shonid  not  be  rendered  until  after  tbe  expira- 
tion of  four  days.  In  which  a  motion  for  new 
trial  may  be  filed,  if  the  term  so  long  con- 
tinues. Tldd,  Prac.  903-«(KS;  Lane  t.  Klnga- 
berry,  11  Mo.  402;  Association  t.  Augnstin, 
2  Mo.  App.  182.  And,  If  such  motion  for 
new  trial  be  filed,  the  Jndgment  is,  of  course, 
suspended  until  it  is  overruled.  In  such  case 
and  for  such  purpose,  the  final  Judgment 
8i>oken  of  In  this  statute  would  not  be  con- 
sidered as  rendered  until  the  motion  for  new 
trial  was  denied.  This  view  must  be  correct 
from  tbe  fact  that,  were  it  otherwise,  and 
the  trial  Judge  should  take  a  motion  for  new 
trial  under  advisement  (as  is  frequently  done) 
for  more  than  sixty  days  [section  4610,  Rer. 
St  1889,  relating  to  appeals  on  writ  of  error 
In  divoroe  cases,  was  under  consideration], 
he  might  wholly  deprive  the  losing  party  of 
a  bearing  in  an  appellate  court" 

In  addition  to  these  cases  and  these  con- 
siderations, there  Is  another  most  Important 
reason  for  holding  that  the  date  of  the  over- 
ruling of  the  motion  for  new  trial  must  be 
taken  as  the  date  of  the  rendition  of  the 
Judgment  Section  2248,  Rev.  St  1889,  pro- 
vides: "No  such  appeal  shall  be  allowed  un- 
less: First,  It  be  made  during  the  term  at 
which  the  Judgment  or  decision  appealed  from 
was  rendered,"  etc.  It  is  the  settled  law 
in  this  state  that,  except  as  to  errors  ap- 
parent on  the  face  of  the  record  proper,  this 
court  will  not  review  errors  of  the  trial  court, 
unless  the  error  Is  called  to  the  attention  of 
the  trial  court  by  a  motion  for  a  new  trial, 
and  the  trial  court  thus  given  an  opportunity 
to  correct  Its  error.  Pogue  v.  State,  18  Mo. 
444;  Howell  v.  Pitman,  5  Mo.  246;  Warner 
V.  Morin.  18  Mo.  455;  City  of  St  Louis  t. 
Brooks,  107  Mo.  380,  18  S.  W.  22;  Bevin 
V.  Powell,  88  Mo.  366;  State  v.  Hitchcock. 
8G  Mo.  231;  Baker  v.  Railroad  Co.,  107  Mo. 
230,  17  S.  W.  818;  State  v.  Burckhartt  83 
Mo.  430;  Donaldson  v.  Thompson,  120  Mo. 
1S2,  25  S.  W.  858.  This  being  true.  If  the 
appeal  must  be  taken  before  the  motion  for 
new  trial  is  overruled,  the  appeal  would  be 
unavailing;  for  this  court  would  not  review 
the  action  of  tbe  trial  court,  that  court  not 
having  had  a  chance  to  correct  Its  own  er- 
rors. Per  contra,  if  the  appeal,  to  be  avail- 
ing, cannot  be  taken  until  the  motion  for 
new  trial  is  disposed  of,  and  if  the  motion 
for  new  trial  is  not  disposed  of  until  a  term 
subsequent  to  that  at  which  the  verdict  or 
decision  was  rendered,  and  if  the  date  of 
the  rendition  of  the  decision  or  verdict  and 
not  the  date  the  motion  for  new  trial  is 
overruled,  is  the  date  of  the  rendition  of  the 
Judgment  within  the  meaning  of  section 
2275,  Rev.  St  1889,  then  the  losing  party  in 
the  circuit  court  would  be  eftectually  de- 
barred from  having  the  ruling  of  that  court 
reviewed  on  appeal;  for.  If  he  took  the  ap- 
peal before  the  motion  for  new  trial  was  dis- 
posed of,  he  would  not  get  a  review  because 
the  appeal  was  prematurely  taken,  and  if  he 
did  not  take  the  appeal  at  the  same  term  at 


which  the  verdict  or  dedslon  was  rendered, 

albeit  the  motion  for  new  trial  was  still  pend- 
ing, the  appeal  would  be  too  late  under  sec- 
tion 2248.  All  of  which  demonBtrates  that 
the  true  date  of  the  rendition  of  the  Judg- 
ment appealed  from,  or  to  correct  which  a 
writ  of  error  is  sued  out,  is  the  date  npoa 
which  the  motion  for  a  new  trial  Is  overrul- 
ed; for  that  la  tbe  time  when  the  final  Judg- 
ment la  rendered  and  tbe  trial  court  finally 
acted.  The  same  date  controls  as  to  pre- 
serving exceptlona  To  prevent  a  party  from 
disposing  of  his  property  between  the  date 
the  decision  or  verdict  is  rendered  and  the 
date  when  the  motion  for  new  trial  is  dis- 
posed of,  a  practice  has  grown  up  of  enter- 
ing a  Judgment  as  soon  as  the  decision  or 
verdict  is  rendered,  and  even  before  the  mo- 
tion for  new  trial  is  filed.  This  establishes 
an  Inchoate  Hen,  which  becomes  a  consum- 
mate lien  <Mily  tn  the  event  the  motion  for 
new  trial  Is  thereafter  overruled,  and  in  that 
event  the  Hen  relates  back  to  the  date  of 
the  entry  of  the  Inchoate  Hen.  But  this  con- 
dition arises  out  of  the  provisions  of  chapter 
41,  Rev.  St  1899,  relating  to  Judgments,  and 
not  out  of  the  proviaI(ms  of  article  10  or  12 
of  chapter  8,  relating  to  the  Code  of  Civil 
Procedure.  It  follows,  from  what  has  been 
said,  that  the  case  of  Ham  v.  Public  Schools, 
34  Mo.  181,  has  been  practically  overruled  by 
the  cases  reviewed  herein.  Bo,  to  prevent 
further  misapprehension,  that  case  Is  now 
expressly  overruled,  and  the  rule  is  reaffirm- 
ed that  the  date  of  the  rendition  of  the  Judg- 
ment referred  to  in  section  2275,  Rev.  St 
1888  (section  837,  Rev.  St  1899),  and  in  sec- 
tion 224^  Rev.  St  1888  (section  808,  Bev. 
St  1899),  is  the  date  when  the  motion  for 
new  trial  is  overruled.  This  results  in  the 
overruling  of  the  motion  of  the  defendants 
to  dismiss  the  writ  of  error. 

2.  The  facts  necessary  to  be  considered  in 
the  determination  of  this  case,  brlefiy  stated, 
are  these:  Jacob  Walter  Is,  and  at  aU  tbe 
times  hereinafter  stated  was,  a  resident  of 
the  state  of  Peimsylvanla.  His  son,  Lloyd 
S.  Walter,  resided  in  Kansas  City.  Lloyd 
held  a  power  of  attorney  from  his  father  to 
transact  his  business  In  Missoxurl.  Lloyd  bad 
Invested  money  for  his  father  (and  also  for 
his  sister)  in  land  in  Missouri,  but  took  the 
title  in  bis  own  name.  About  1890  Lloyd 
determined  to  leave  Kansas  City  and  move 
to  Texas.  Before  leaving  he  executed  and 
recorded  a  deed  to  his  father,  covering  land 
in  Kansas  City  and  the  land  in  Cass  county 
involved  in  this  controversy.  He  also  con- 
veyed land  in  Kansas  City,  Mo.,  and  In  Kan- 
sas City,  Kan.,  to  bis  sister.  This  was  In- 
tended to  convey  to  each  the  land  Lloyd  had 
purchased  for  them  with  their  respective 
money,  tbe  title  to  which  he  had  taken  in 
his  own  name.  The  father  did  not  know 
for  some  time  afterwards  that  this  had  been 
done.  Lloyd  then  moved  to  Texas.  At  the 
time  he  made  these  conveyances  Lloyd  was 
Indebted  to  various  persons,  among  them  to 
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one  Kitchen,  In  ttae  snm  of  |2,300.  Lloyd 
returned  to  Kansas  City,  Mo.,  in  1892,  and 
Mitcbell  sued  Lloyd  and  obtained  a  Judg- 
ment against  him.  Under  that  Jadgment 
Mitchell  caused  an  execution  to  be  levied  up- 
on the  land  Uoyd  had  conveyed  to  his  father, 
the  plaintiff,  had  it  sold,  and  became  the 
purchaaer  at  the  sheriff's  sale.  Afterwards 
Mitchell  sued  on  that  Judgment,  by  attach- 
ment, in  Kansas,  for  the  deficit  of  the  debt 
after  selling  the  Missouri  land.  Lloyd  em- 
ployed the  defendant  Ralph  B.  Scofield,  an 
attcMiiey  In  Kansas  Olty,  to  defend  the  salts 
aforesaid.  ScoSeld  advised  Lloyd  to  com- 
promise with  Mitchell,  and,  upon  Lloyd's  in- 
qnliy  as  to  how  much  he  would  charge  to 
attend  to  the  cases,  Scofield  replied  that  as 
the  case  might  be  appealed  to  the  supreme 
court  of  Missouri,  or  possibly  to  the  supreme 
court  of  the  United  States,  he  would  charge 
91.000.  Lloyd  would  not  agree  to  pay  that 
much,  and  they  never  agreed  upon  the  fee 
to  be  charged.  Scofield,  however,  represent- 
ed Lloyd  and  the  plaintiff  in  the  matter,  as 
be  did,  also,  in  various  other  suits  and  mat- 
ters. Finally  Lloyd,  without  Scofleld's  knowl- 
edge or  assistance,  compromised  with  Mitch- 
ell, by  conveying  to  him  certain  other  land, 
valued  at  about  the  amount  of  Mitchell's 
judgment  and  Interest  While  engaged  in 
representing  Lloyd  and  the  plaintiff  in  the 
Mitchell  matter,  Scofield  ascertained  from  the 
deeds  and  i)apers  placed  in  his  hands  by  his 
clients  that  the  plaintiff  owned  and  had  rec- 
ord title  to  the  land  in  controversy  in  Cass 
coanty.  Lloyd  and  Scofield  disagreed  as  to 
what  Scofield's  fees  for  servicer  rendered 
should  be.  Scofield  rendered  Lloyd  a  bill  for 
?500.  which  Lloyd  refused  to  pay.  There- 
upon, on  the  6th  of  July,  1894,  while  still 
acting  as  attorney  for  Lloyd  and  the  plaintiff 
in  other  cases  pending  in  the  courts,  Scofield 
began  a  suit  by  attachment  against  the 
plaintiff  herein  in  the  Cass  circuit  court  for 
an  alleged  balance  of  $894.85,  for  legal  serv- 
ices rendered,  and  caused  the  lands  of  the 
plaintiff  in  Cass  county  to  be  levied  upon 
under  the  writ  of  attachment  A  notice  of 
the  suit  was  published  in  a  newspaper  in 
CasB  county,  returnable  to  the  September 
term,  1891,  of  that  court  The  plaintiff  had 
a  tenant  named  S.  A.  Tantls,  in  possession 
of  the  land;  but  the  sheriff  did  not  notify 
the  tenant  of  the  levy  of  the  attachment  10 
days  before  the  return  day  of  the  writ  or 
at  any  other  time,  and  did  not  certify  In  his 
return  on  the  attachment  writ  that  he  had 
done  so.  Scofield  knew  the  plaintiff's  ad- 
dress in  Pennsylvania,  and  never  notified 
bim.  Scofldd  met  Lloyd  frequently  in  Kan- 
sas City,  after  he  instituted  the  attachment 
suit  &nd  Lloyd  was  several  times  in  Sco- 
field's office  during  the  pendency  of  that  suit, 
consulting  with  Scofield,  as  his  and  plaintifTa 
attorney,  about  other  cases  in  his  hands  as 
nicb  attorney;  but  Scofield  never  told  Lloyd 
woftbiDg  about  ttae  attactameut  suit     Na^ 


orally,  therefore,  no  appearance  was  made 
by  this  plaintiff  in  the  attachment  suit  and 
Scofield  secured  a  Judgment  by  default  in 
that  case  on  the  14th  of  September,  1894. 

Scofield  was  at  that  time  attorney  for  a 
man  named  Thomas  C.  Davenport  and  also 
for  a  woman  named  Alice  A.  Fish,  who 
were  respectively  seeking  divorces  in  the 
courts  of  Jackson  county.  Scofield  claims 
that  he  needed  some  money,  and  to  raise  it 
he  offered  to  sell  his  Judgment  in  attachment 
against  the  plaintiff  to  Davenport  The  lat- 
ter had  no  money,  but  Mrs.  Flsb  had;  and 
it  is  claimed  that  she  purchased  Scofield's 
said  Judgment,  paying  therefor  $866.  Mrs. 
Fish  said  she  gave  Davenport  that  amount 
"to  invest  in  a  farm"  for  her.  It  was  agreed 
between  Scofield  and  Davenport  that  Sco- 
field should  attend  to  the  collection  of  ttae 
Judgment,  and  that  they  two  wonld  divide 
all  that  was  realized  therefrom  over  and 
above  the  amount  Mrs.  Fish  had  put  Into 
the  venture.  Scofield  had  an  execution  is- 
sued and  the  land  advertised.  The  sale  was 
set  for  January  22,  1896.  Scofield  and  Dav- 
enport went  from  Kansas  Olty  to  Harrison- 
ville,  Cass  county,  to  attend  the  sale.  George 
B.  Strother,  another  defendant  herein,  an 
attorney,  lived  on  tixe  land  adjoining  the 
Walter  land,  was  employed  by  one  McMan- 
nus,  who  had  purchased  from  Walter  a  por- 
tion of  the  land  levied  uiion  under  the  writ 
of  attachment  to  attend  the  sale  and  notify 
bidders  that  McMannus  claimed  to  own  said 
part  Strother  told  John  Scott,  another  de- 
fendant herein,  that  the  Walter  farm  was  to 
be  sold,  and  proposed  to  Scott  that  they  buy 
it.  Scott  agreed,  and  authorized  Strother  to 
buy  it  If  It  did  not  sell  for  more  than  $80 
an  acre.  Strother  attended  the  sherUTs  sale, 
and,  after  giving  notice  as  to  McMannus' 
claim,  be  commenced  to  bid  on  the  remainder 
of  the  land.  During  the  sale,  or,  as  defend- 
ants claim,  after  the  sale,— it  is  not  material 
which,— Strother  and  Scofield  had  negotia- 
tions looking  to  Strother  becoming  the  pur- 
chaser. Strother  was  willing  to  give  $1,000 
for  it,  and  Davenport  wanted  $1,S00.  Final- 
ly it  was  agreed  that  Strother  would  pay 
$1,250  tor  the  land.  The  sheriff's  sale  re- 
sulted in  the  land  being  knocked  off  to  Mrs. 
Fish  for  the  sum  of  $498.  Thereafter,  on 
the  same  day,  Strother  gave  a  check  for  the 
$1,2S0,  and  at  the  request  of  those  present 
the  sheriff  executed  a  deed  to  Strother,  in- 
stead of  to  Mrs.  Fish.  The  defendants  say 
this  was  done  because  Mrs.  Fish  was  not 
present  and  could  not  then  make  a  deed 
to  Strother.  Davenport  and  Scofield  divided 
the  profits,  over  the  amount  due  Mrs.  Fish, 
between  them,  amounting  to  some  $104.86 
to  each.  Davenport  and  Mrs.  Fish  obtained 
thehr  desired  divorces,  entered  into  a  new 
marital  venture  with  each  other,  and  left  the 
state.  Strother  made  a  quitclaim  deed  to  a 
half  interest  to  Scott  and  on  January  24, 
1895,  Strother  and  Scott  executed  a  gult- 
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claim  deed  to  the  tvhole  tract  to  D.  M.  Ool- 
bum,  another  defendant  herein,  for  an  al- 
leged consideration  of  $3,322.  But  Colbum 
paid  no  money.  He  gave  his  note  for  that 
amount,  payable  "one  day,  or  when  the  title 
Is  clear  on  the  Walter  farm,  after  date." 
In  fact,  it  is  conceded  that  Colburn  has  nev- 
er paid  anything.  There  was  a  deed  of  trust 
for  $3,000  on  the  land.  So  that,  if  the  sale 
to  Colbum  represented  the  true  value  of  the 
land,  it  was  worth  $6322.  The  land  com- 
prises some  154  acres,  and  is  variously  val- 
ued by  the  witnesses  at  from  $45  to  $75  an 
acre.  During  all  this  time  neither  the  plain- 
tiff, Jacob  Walter,  nor  his  son,  Lloyd,  nor 
his  tenant  in  possession  of  the  land,  Yantls, 
knew  anything  about  the  attachment  suit  or 
of  the  proceedings  therein.  They  first  learn- 
ed of  it  when  a  Mr.  Huber,  a  resident  of 
Cass  county,  wrote  to  Lloyd  on  the  24th  of 
January,  1895,  that  the  land  had  been  sold, 
and  Mr.  Jones,  another  resident  of  Cass 
county,  called  on  Lloyd  in  Kansas  City  on 
January  25,  1805,  and  verified  what  Mr.  Hu- 
ber  had  written,  and  told  Lloyd  that  it  was 
some  lawyer  in  Kansas  City  that  had  caus- 
ed it  to  be  sold,  and  thereupon  Lloyd  in- 
vestigated and  ascertained  the  foregoing  to 
be  the  facts.  This  suit  in  equity  was  thai 
begun  on  January  28^  1886,  to  set  aside  the 
Judgment,  and  all  the  deeds  aforesaid.  Sco- 
field,  Strotber,  Davenport,  Bcott,  Mrs.  Fish, 
Colbum,  and  the  sheriff  of  Oass  county  were 
made  parties  defendant  Their  answer  ia 
Joint,  and  is  a  general  denial. 

The  clrcnlt  court  of  Cass  county  neiret 
acquired  Jurisdiction  in  the  attachment  case, 
and  its  Judgment  is  tberefwe  void.  This  be- 
ing true,  the  sheriff's  deed  conveyed  no  title 
to  Strother,  and,  he  having  no  title,  he  con- 
veyed none  to  Scott,  and  Colbum  acquired 
no  title  from  Strother  and  Bcott  Section 
643,  Rev.  St  1888,  prescribes  the  manner  of 
serving  writs  of  attachment.  The  third  par- 
agraph of  that  section  provides  the  manner 
of  levying  a  writ  of  attachment  upon  lands 
at  tenements.  It  requhres  the  officer  levying 
the  writ  to  state  in  his  return  the  quantity 
and  situation  of  the  land,  and  to  declare 
that  he  has  attached  all  the  right,  title,  and 
interest  of  the  defendant  In  the  same,  or  so 
much  thereof  as  shall  be  sufficient  to  satisfy 
the  debt  interest,  and  costs.  It  also  re- 
quires the  officer  to  file  in  the  recorder's 
office  of  the  county  where  the  real  estate 
is  situated  an  absdract  of  the  attachment, 
showing  the  names  of  the  parties  to  the  suit, 
the  amount  of  the  suit,  the  date  of  the  levy, 
and  a  description  of  the  real  estate  levied 
upon,  which  abstract  the  recorder  is  required 
to  record  in  the  land  records;  the  offico* 
making  the  abstract  to  pay  the  cost  of  such 
rcciK^Ung.  Then  it  further  provides,  in  addi- 
tion to  all  the  foregoing,  as  follows:  "And 
the  officer  shall  moreover  give  notice  to  the 
actual  tenants,  if  any,  at  least  ten  days  be- 
fore the  return  day  of  the  writ,  and  state  the 


fact  of  such  notice  and  the  names  of  the 
tenants  In  his  return."  At  the  time  the  at- 
tachment writ  was  levied  in  this  case,  S.  A. 
Yantls  was  the  tenant  of  the  plaintiff,  Jacob 
Walter,  of  the  land  seized,  and  was  in  the 
actual  possession  thereof,  l^e  sheriff  gave 
him  no  notice  whatever.  The  sheriff's  re- 
turn upon  the  attachment  writ  shows  that 
he  complied  with  the  requhrements  of  the 
third  paragraph  of  sectlan  543,  except  that 
he  did  not  give  the  notice  therein  required, 
and  that  he  did  not  state  in  his  return  the 
fact  of  such  notice  and  the  names  of  the 
tenants.  The  sheriff's  return  showed  that 
the  defendant  in  the  attachment  suit,  Jacob 
Walter,  who  Is  the  plaintiff  in  this  suit,  was 
not  served,  because  he  could  not  be  found 
in  Cass  county;  and  the  record  in  the  at- 
tachment suit  which  was  introduced  in  evi- 
dence in  this  case,  shows  that  the  defend- 
ant Jacob  Walter  was  brought  In  only  by 
publication. 

The  provisions  of  section  643,  Rev.  St  1888. 
above  quoted,  requiring  notice  to  the  tenant 
in  possession  and  the  recital  of  notice  in  the 
Bheritfs  return,  has  long  been  in  the  statutes 
of  this  state.  It  was  exactly  the  same  in 
1856,  when  the  case  of  Lackey  v.  Seibert,  23 
Mo.  86,  was  decided  (Rev.  St  1846,  a  11,  art. 
1,  S  12).  In  that  case  Leonard,  J.,  said:  "It 
is  objected,  however,  that  in  order  to  render 
the  attachment  complete,  so  as  to  create  the 
lien,  it  is  not  enougii  that  the  levy  be  indors- 
ed on  the  writ,  but  that  it  is  also  necessary 
that  notice  of  the  attachment  should  be  giv- 
en to  the  actual  tenant  if  any,  10  days  before 
the  return  day,  and  that  this  fact,  together 
with  the  name  of  the  tenant,  should  be  stat- 
ed In  the  officer's  return.  It  is  to  be  observ- 
ed that  this  notice  is  not  requisite  to  be  giv- 
en at  the  time  the  attachment  is  levied,  and 
it  does  not  seem  to  be  part  of  the  ceremony 
required  to  constitute  a  levy  of  the  attach- 
ment, and  adopted  in  order  to  give  public 
notice  of  the  fact,  but  was  intended  for  the 
benefit  of  the  debtor,  by  providing  another 
security,  where  the  proceeding  might  be  with- 
out personal  notice,  against  his  land  being 
taken  from  him  by  a  Judicial  proceeding  of 
which  he  had  no  notice  in  fact  And  we  do 
not  think  that  an  omission  of  this  character 
in  the  return,  even  assuming  that  there  was 
a  tenant  in  possession,  ought  to  be  allowed 
to  defeat  the  sala  Such  a  construction  of 
these  proceedings,  founded  upon  a  mere  for- 
mal matter,  without  substance,  in  cases  like 
the  present,  would  not  be  for  the  interest, 
generally,  of  either  debtor  or  creditor,  how- 
ever beneficially  it  might  operate  in  a  single 
case  on  account  of  the  peculiar  hardship  of 
that  case."  To  fully  appreciate  the  force 
and  extent  of  the  foregoing  excerpt  from  the 
opinion  in  that  case,  it  must  be  stated  that  at 
that  time  the  statute  was  the  same  as  para- 
graph 3  of  secOon  543,  Rev.  St  1889,  except 
that  it  did  not  require  an  abstract  of  the  at- 
tachment to  be  filed  in  the  recorder's  office. 
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and,  further,  that  in  tfie  case  there  undergo- 
ing adjudication  the  fa<;t  was  that  the  de- 
fendant bad  been  personally  served  with  pro- 
cess and  was  in  court  actively  defending  the 
case,  and  tliat  be  contended  that  under  the 
statute  it  was  necessary  to  serve  the  tenant, 
even  in  cases  where  the  defendant,  the  own- 
er, had  tteen  personally  served.  When  this 
is  nnderstood,  the  remark  of  the  learned 
judge  wlu)  d^vered  the  opinion  In  that  case, 
tibat  'in  cases  like  the  present"  such  a  con- 
struction—that is,  requiring  notice  to  the  ten- 
ant In  addition  to  personal  service  tqran  the 
defendant— would  be  "a  mere  formal  matter, 
without  substance,  •  *  •  would  not  be 
for  the  Interest,  generally,  of  either  debtor  or 
creditor,"  becomes  at  once  of  material  sig- 
nificance and  decisive  importance,  and  plain- 
ly dem<mstrate8  the  force  of  what  preceded 
that  remark,  that  the  object  of  the  statute 
"was  Intended  for  the  benefit  of  the  debtor, 
by  providing  another  security,  where  the  pro- 
ceeding might  be  without  personal  notice, 
against  his  land  being  taken  from  him  by  a 
judicial  proceeding  of  which  he  had  no  no- 
tice In  fact"  Or,  otherwise  stated,  the  clear 
meaning  of  that  opinion  is  that  the  statute 
required  the  notice  to  the  tenant  in  all  cases 
except  when  the  owner  was  personally  serv- 
ed with  process,  and  that  it  did  not  require  It 
when  the  owner  had  actual  personal  notice  in 
fact  of  the  pendency  of  the  attachment  suit 
becanse  notice  to  the  tenant,  who  would  noti- 
fy the  landlord,  was  unnecessary  when  the 
landlord  was  p^vonally  served  with  process. 
There  can  be  no  doubt  about  the  correct- 
ness of  Judge  Leonard's  opinion  in  the  case 
cited,  nor  of  the  correctness  of  his  conclusion 
xm&er  the  facts  of  that  case.  He  gave  full 
force  and  a  sensible  meaning  to  the  provision 
of  the  statute  quoted.  It  is  surprising,  there- 
fore, that  his  decision  should  have  been  since 
Bo  misunderstood  and  misapplied.  The  ques- 
tion came  before  this  court  in  1866,  in  the 
case  of  DnroBsetts  Adm'r  v.  Hale,  88  Mo. 
346.  In  that  case  the  defendant's  property 
bad  been  attached.  The  defendant  was  not 
personally  served  with  process,  as  in  the 
Lackey  Case,  but  was  sought  to  l>e  brought 
in  by  constructive  notice  by  publication. 
The  publication  only  notified  the  defendant 
that  an  action  had  been  commenced  against 
bim  for  damages  for  the  destruction  of  prop- 
erty, and  that,  if  be  did  not  appear  at  the 
next  term  of  the  court,  a  judgment  would 
be  rendered  against  him,  and  his  property 
would  be  sold.  Nothing  was  said  In  the 
publication,  as  the  statute  required;  to  the 
etTect  "that  his  property  had  been  attached." 
It  was  properly  held  that  the  notice  by  pub- 
lication was  fatally  defective,  and  the  judg- 
mmt  based  thereon  was  void.  But,  after 
thus  snfficiently  disposing  of  the  case,  the 
Judge  delivering  the  opinion  fell  into  the  un- 
necessary error  of  adding  the  following:  "An- 
otber  objection  was  that  the  sheriS's  return 
did  not  show  a  valid  levy  on  the  real  estate, 


for  the  reason  that  it  did  not  state  that  no- 
tice had  been  given  to  the  tenants  in  occu- 
pation of  the  premises  10  days  before  the  re- 
turn thereof,  nor  give  any  reason  why  it 
was  not  done.  It  would,  no  doubts  be  en- 
tirely proper  that  the  return  in  such  cases 
should  state  these  things  distinctly;  but  it 
has  already  been  decided  that  the  giving  of 
such  notice  constitutes  no  essential  part  of 
the  levy  Itself,  which  is  not  required  to  be 
made  at  the  same  time,  and  that  a  sheriSTs 
sale  of  the  real  estate  levied  on  and  sold, 
tmder  a  levy  like  this  one,  will  not  be  set 
aside  for  that  reason  only.  Lackey  v.  Sei- 
bert,  23  Mo.  85.  Nor  did  this  objection  con- 
stitute any  ground  for  setting  aside  the  judg- 
ment" Several  .errors  are  apparent  In  this 
decision.  First  It  refers  to  Lackey  v.  Sel- 
bert,  supra,  as  authority,  when  in  fact  Lack- 
ey V.  Selbert  holds  exactly  the  reverse.  It 
falls  to  comprehend  the  reason  given  in  Lack- 
ey V.  Selbert  for  holding  a  notice  to  the  ten- 
ant unnecessary,  to  wit  that  the  owner  bad 
been  personally  served  and  was  in  court 
actively  defending  tlie  case,  whereas  in  the 
Durossett  Case  the  owner  was  not  persjuaUy 
served,  was  not  in  court  and  judgment  by 
default  had  been  rendered  upon  an  insuffi- 
cient notice  by  publication.  Second.  It  to- 
tally misconceives  the  object  of  the  statute, 
in  that  it  confuses  the  question  of  the  valid- 
ity of  the  lien  with  the  question  of  whether 
the  court  acquired  jurisdiction  to  render  any 
judgment  The  portion  of  the  section  of  the 
statute  under  consideration  does  not  refer  to 
liens  at  all.  It  prescribes  "the  manner  of 
serving  writs  of  attachment"  Unless  the 
writ  is  served  In  the  manner  prescribed,  the 
court  acquires  no  jurisdiction  to  render  any 
judgment  except  in  cases  like  Lackey  v.  Sel- 
bert where  the  defendant  is  personally  serv- 
ed. The  question  is  one  of  Jurisdiction,  and 
not  one  of  lien.  Third.  The  reasoning  em- 
ployed In  the  Durossett  Case,  that  because 
the  notice  to  the  tenant  is  not  required  to 
be  served  at  the  same  time  that  the  attach- 
ment is  levied,  and  therefore  that  provision 
of  the  statute  must  be  wholly  ignored  and 
read  out  of  the  statute,  is  fallacious.  As  was 
pointed  out  In  Lackey  v.  Selbert  supra,  the 
reason  underlying  this  provision  of  the  stat- 
ute is  to  give  the  owner,  the  defendant  in  the 
attachment  notice  through  his  tenant  in  pos- 
session, when  the  owner  Is  not  personally 
notified,  so  that  his  land  will  not  be  taken 
by  judicial  process  without  notice.  It  is  an 
additional  notice  to  the  notice  by  publication, 
and  manifestly  it  is  a  better  and  surer  way 
of  notifying  the  owner  than  the  notice  by 
publication.  It  is  analogous  to  the  notice 
that  has  always  been  given  to  the  owner  in 
ejectment  cases.  Foivth.  It  is  a  notice  that 
the  law  requires  to  be  given,  when  the  own- 
er Is  not  personally  served,  and  it  is  just  as 
necessary  as  the  notice  by  publication.  The 
court  in  the  Durossett  Case  gave  a  strict 
and  proper  construction  to  the  provision  of 
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the  statute  requiring  a  notice  bj  publica- 
tion, and  held  the  Judgment  void  because  the 
statute  was  not  strictly  compiled  wltli,  and 
then  erred  In  totally  refusing  to  give  effect 
to  thds  provision  of  the  statute,  which  re- 
quired another  notice  to  the  defendant  It 
thereby  was  glaringly  Inconsistent  It  had 
as  much  right  to  ignore  and  read  out  of  the 
statute  the  provision  as  to  notice  by  publi- 
cation as  It  bad  to  ignore  and  read  oat  of  the 
statute  the  provision  as  to  notice  to  the  ten- 
ant; and  the  reason  given  for  ignoring  the 
latter  provision,  that  It  Is  not  required  to  be 
given  simultaneously  with  the  levy,  Is  no 
reason  at  all,  for  the  notice  by  publication 
Is  not  requdred  to  be  given  simultaneously 
with  the  levy  either,  nor  is  the  service  of 
the  writ  upon  the  defendant  required  to  be 
made  simultaneously  with  the  levy,  nor  Is 
the  abstract  of  the  attachment  now  required 
to  be  filed  In  the  recorder's  office  required 
to  be  filed  simultaneously  with  the  levy.  Tet 
It  has  uniformly  been  hdd  that  these  provi- 
sions of  the  statute  must  be  complied  with. 
By  what  process  of  reason  or  logic  or  con- 
struction can  a  compliance  with  those  provi- 
sions be  deemed  essential  to  jm^sdlction,  and 
this  provision  be  absolutely  wiped  off  the 
statute  book,  must  be  left  to  others  to  ex- 
plain, as  no  such  process  has  yet  been  shown 
and  none  is  conceivable. 

However,  the  Durossett  Case  and  the  Lack- 
■ey  Case  have  since  been  referred  to  as  set- 
tling the  construction  to  be  put  upon  this 
provision  of  the  statute.  Huxley  v.  Harrold, 
«2  Mo.  620;  Stanton  v.  Boschert,  104  Mo. 
399,  16  8.  W.  393.  And  Lackey  v.  Selbert 
was  referred  to  in  Bryant  v.  Duffy,  128  Mo., 
loc.  cit  22,  80  8.  W.  817,  as  authority  for 
the  proposition  that  the  failure  of  the  sheriff 
to  file  tite  abstract  of  the  attachment  In  the 
recorder's  office  vitiated  the  attachment.  Al- 
though It  will  be  observed  that  at  the  time 
Lackey  v.  Selbert  was  decided,  the  statute 
contained  no  provision  requiring  such  an  ab- 
stract of  the  record  to  be  so  filed.  That 
provision  was  inserted  In  this  section  of  the 
statute  by  the  revision  of  1865.  But  an  ex- 
amination of  these  cases  that  have  referred 
to  the  Durossett  Case,  without  analyzing  It 
shows  that  a  consideration  of  this  provision 
of  the  statute,  requiring  notice  to  the  tenant 
when  the  owner  was  not  personally  served 
with  process,  was  not  necessary  to  a  decision 
of  those  cases,  or  was  not  Involved  in  these 
cases.  In  Huxley  v.  Harrold,  62  Mo.,  loc  cIt 
520,  after  citing  both  Lackey  v.  Selbert  and 
Durossett's  Adm'r  v.  Hale,  and  upon  their 
faith  holding  that  the  validity  of  a  Hen  In 
attachment  was  not  affected  by  the  failure  to 
give  the  notice  to  the  tenant  In  possession,  It 
Is  said:  "As  Hartzell  [who  was  the  defendant 
in  the  attachment  case],  if  not  served  with 
personal  process,  appeared  to  and  defended 
the  action,  a  general  Judgment  was  the  only 
one  authorized  by  the  statute.  Wag.  Bt  p. 
189,  i  40.  In  consequence  of  this  statutory 
enactment  It  Is  wholly  unnecessary  for  the 


Judgment  to  recite  any  attachment  Uen  In  or- 
der to  Impart  additional  efficacy  to  that  lien." 
This  Is  the  real  point  decided,  and  properly 
decided.  In  that  case,  and  Is  In  consonance 
with  the  ruling  and  the  reason  given  for  the 
ruling  In  Lackey  v.  Selbert  because  in  both 
cases  the  defendant  personally  appeared  and 
defended  the  attachment  case,  but  Is  wholly 
unlike  the  Durossett  Oase,  where  there  was 
only  a  notice  by  a  fatally  defective  publica- 
tion. Stanton  v.  Boschert  104  Mo.  893,  16  S. 
W.  393,  Involved  only  a  question  of  priority 
of  attachmait  lien  between  two  attaching 
creditors;  one  having  begun  his  suit  first 
and  the  other  having  caused  the  abstract  of 
the  attachment  to  be  filed  In  the  recorder's 
office  first  No  right  of  the  defendant  was 
Involved,  for  it  Is  stated  (loc.  dt  page  897, 
104  Mo.,  and  page  398.  16  S.  W.)  that  the 
defendant  appeared,  pleaded  In  abatement 
and  contested  all  the  attachments.  In  the 
course  of  the  opinion,  however.  Lackey  t. 
Selbert  Durossett" s  Adm'r  v.  Hale,  and  Hux- 
ley V.  Harrold  are  referred  to  (without  no- 
ticing the  radical  differences  above  pointed 
out  between  them),  and  It  was  said  that  the 
provision  of  the  statute  requiring  notice  to 
the  tenant  had  been  construed  In  those  cases, 
and,  as  the  statute  had  not  been  changed 
since,  the  same  construction  should  be  placed 
upon  that  provision.  It  wlU  be  noted,  how- 
ever, that  the  question  of  notice  _to  the  ten- 
ant was  not  raised  In  the  attachment  salt 
nor  in  the  case  under  adjudication;  the  only 
question  being  as  to  the  priority  of  the  sec- 
ond attaching  creditor  over  the  first  attach- 
ing creditor  because  the  second  had  the  ab- 
stract of  the  attachment  filed  In  the  record- 
er's office  first  So  that  what  was  said  in 
tbat  case  about  the  provision  of  the  statute 
was  likewise  unnecessary,  and  is  of  no  bind- 
ing force. 

The  result  Is  that  Lackey  v.  Selbert  cor^ 
rectly  stated  the  law,  and  It  has  ever  since 
been  the  law  In  this  state,  and  that  bo  much 
of  Durossett* s  Adm'r  v.  Hale,  38  Mo.,  loc.  dt 
848,  as  misapplies  the  rule  laid  down  In 
Lackey  v.  Selbert  never  was  and  Is  not  now 
the  law,  and  that  case  Is  no  authority  for  the 
proposition  that  the  provisions  of  section 
643,  Hev.  St  1889,  requiring  notice  to  be  serv- 
ed on  the  tenant  In  possession  and  such  fact 
to  be  stated  In  the  sherlfTs  return,  In  all 
cases  except  when  the  defendant  Is  served 
personally  or  when  he  appears  to  the  action, 
can  be  Ignored  or  dispensed  with,  but  on 
the  contrary,  such  notice,  and  recital  In  the 
return,  except  In  the  cases  stated.  Is  Indis- 
pensable to  the  Jurisdiction  of  the  court  to 
enter  any  Judgment,  based  upon  an  attach- 
ment levied  upon  lands  or  tenements.  The 
reason  for  not  requiring  the  notice  to  be 
served  on  the  tenant  when  the  owner  Is  per- 
sonally served  or  appears  and  defends  the 
action  becomes  apparent  upon  the  slightest 
reflection.  In  suits  by  attachment  the  prop- 
erty or  res  Is  brought  Into  conrt  The  notice 
by  publication  or  to  the  tenant  is   simply 


Digitized  by  VjOOQIC 


Mo^ 


CA8SITT  T.  FOXrSD. 


283 


«  notice  to  the  defendant  that  his  property 
baa  been  seized,  and  la  not  a  stnnmons  bring- 
ing the  defendant  Into  court  If  the  defend- 
ant fails  to  i^ipear,  the  court  can  only  ren- 
40  a  mteclal  Judgment  binding  the  res.  No 
personal  Judgment 'or  Judgment  over  can  be 
rendered  against  the  defendant.  On  the  otta> 
er  liand,  if  the  defendant  Is  served  vrlth  pro- 
cess or  appears  to  the  action,  the  court  has 
Jurisdiction,  not  only  over  the  res  seized,  but 
also  over  the  person  of  the  defendant,  and 
tberef<K«  can  enter,  not  only  a  special  Judg- 
ment, but  also  a  general  Judgment.  This  be- 
ing true.  It  is  essential  that  all  the  require- 
ments and  safeguards  and  protections  pre- 
scribed by  the  statute  as  to  the  manner  of 
serving  an  attachment  and  securing  Jurisdic- 
tion over  the  res  by  notice,  and  not  by  sum- 
mans,  should  be  strictly  and  faithfully  com- 
piled  wltli.  It  has  been  held  that  any  ma- 
terial omission  of  the  requirements  as  to  the 
pnbllsbed  notice,  or  a  failure  to  file  an  ab- 
stract of  the  attachment  In  the  recorder's  of- 
fice (which  manifestly  was  only  Intended  to 
give  notice  to  third  peiBons,  and  not  to  the 
defendant),  renders  the  Judgment  void.  There 
is  much  greater  reason  for  enforcing  a  strict 
compliance  with  the  statute  requiring  notice 
to  a  tenant  in  possession  than  tha«  Is  for 
requiring  a  strict  compliance  with  the  re- 
quirements as  to  the  published  notice,  or 
quoad  the  defendant,  who  has  at  least  some 
interest  in  the  matter,  for  requiring  the  stat- 
ute requiring  the  abstract  of  the  attachment 
to  be  filed  with  the  recorder.  But,  whetho: 
there  is  greater  or  less  reason  for  the  ob- 
servance of  the  one  requirement  than  of  the 
other,  the  statute  Is  the  same  as  to  both. 
One  is  as  much  required  as  the  other.  One 
was  deemed  by  the  lawmakers  of  as  much 
Importance  as  the  other,  and  it  Is  the  duty  of 
the  court  to  enforce  both,  except,  as  pointed 
ont,  when  the  defendant  is  personally  sum- 
moned or  appears  to  the  action;  and  in  that 
case  the  reason  for  the  requirements  of  the 
statote  becomes  inapplicable,  and  notice  to 
the  tenant  of  no  substance  or  value,  as  was 
well  said  in  Lackey  v.  Seibert  It  follows 
that  In  the  case  at  bar  the  circuit  court  of 
Cass  county  never  acquired  Jurisdiction  to 
enter  any  Judgment  In  the  attachment  case 
of  Scofidd  T.  Walter,  and  hence  the  Judg- 
ment, the  sale  thereunder,  and  the  deed  from 
the  sheriff  to  Strother,  and  from  Strother 
to  Scott,  and  from  Strother  and  Scott  to 
Colbam.  are  all  void. 

The  conclusion  renders  it  unnecessary  to 
consider  the  questions  of  fraud  In  this  case, 
but  silence  In  this  regard  must  not  be  con- 
strued into  sanction  of  the  course  adopted 
by  Scofldd  In  the  attachment  proceeding,  nor 
as  holding  that  the  titles  acquired  under  that 
proceeding  could  be  held  valid. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  remanded  to  the  circuit 
coort,  with  directions  to  enter  a  decree  set- 
ting aside  the  Judgment,  the  sale,  and  all 
the  deeds  therennder  to  Strother,  to  Scott, 


and  to  Oolbum,  and  for  costs  in  favor  of  the 
plaintiff  herein  and  against  all  the  defend- 
ants, except  the  sheriff,  who  Is  not  a  neces- 
sary party  to  this  action  and  has  no  interest 
In  the  matter.    All  concur. 


OASSITY  T.  POUND. 

(Supreme  Court  of  Missouri,  Division  No.  L 

March  12,  1902.) 

DOWER-^DMaAStntHaCENT-COiUFUTATION 

—ACTION— DBPBNSB-AfiSIGNMHNT   OF 

DOWJDK  INTEIREST. 

1.  C^ommisslouers  appointed  to  set  out  a 
homestead  to  a  widow  entitled  to  dower,  who 
are  required  by  Rev.  St  1889,  i  5440,  to  first 
set  out  the  homestead,  and  then  determine  the 
dower  from  the  remainder  of  the  real  estate 
of  deceased,  from  which  the  value  of  the  home- 
stead shall  be  deducted,  may  properly  deter- 
mine the  dower  right  by  first  ascertaining  the 
value  of  all  the  estate  real  property  including 
the  homestead,  and  then  the  value  of  the 
homestead,  and  deducting  the  value  of  the 
latter  from  one-third  the  value  of  the  real 
estate. 

2.  There  is  no  force  In  the  objection  to  an 
admeasurement  of  dower  that  the  comntission- 
ers  computed  the  value  of  the  property  of  de- 
ceased in  terms  of  actual  value,  and  not  rental 
value,  as  the  actual  value  is  the  true  value,  and 
the  rental  value  is  only  a  method  tor  the  de- 
termination thereof. 

8.  The  fact  that  a  widow  has  assigned  her 
dower  Interest  after  the  commencement  of  a 
suit  by  the  executor  for  admeasurement  of 
dower  will  not  defeat  the  dower  right  as  Rev. 
St.  1889,  §  4514,  expressly  authorizes  a  widow 
to  transfer  her  nnaseigued  dower,  and  author- 
izes the  assignee  to  maintain  suit  for  the  ad- 
measurement thereof. 

Appeal  from  circuit  court,  Linn  county; 
Jno.  P.  Butler,  Judge. 

Proceedings  for  the  admeasurement  of 
dower  and  to  set  aside  a  homestead  by  Arm- 
strong Casalty,  as  executor  of  the  estate  of 
Presley  Pound,  deceased,  against  Mary  M. 
Pound.  Prom  a  decree  In  favor  of  the  de- 
fendant plaintiff  appeals.    Affirmed. 

This  Is  a  proceeding  by  the  executor  of 
Presley  Pound,  under  section  4546,  Rev.  St. 
1889,  to  have  the  homestead  set  apart  to  the 
defendant  and  also  to  have  the  dower  of  the 
defendant  In  the  lands  of  the  deceased  ad- 
measured and  set  apart  to  her.  The  defend- 
ant renounced  the  provisions  of  the  will  In 
her  favor,  and  elected  to  take  homestead  and 
dower.  In  her  answer  she  alleged  that  the 
homestead  was  untenantable,  and  that  she 
had  abandoned  her  rights  to  It  as  a  home- 
stead (there  were  no  minor  children),  and 
she  further  asked  to  have  the  value  of  her 
dower  Interest  computed  and  paid  to  her  In 
cash,  Instead  of  assigning  her  dower  lu 
kind;  but  the  trial  court  on  motion  of  the 
plaintiff,  struck  ont  those  parts  of  her  an- 
swer, and  tried  the  case  upon  the  theory 
that  she  was  entitled  to  homestead  and 
dower  both.  In  his  reply  the  plaintiff  aver- 
red that  since  the  institution  of  this  suit 
the  defmdant  had  sold  and  conveyed  all 
her  right  title,  and  Interest  to  John  M. 
Pound  and  James  S.  Pound,  and  that  sb 
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no  longer  had  any  Intorest  in  the  subject- 
matter.  The  court  entered  Judgment  that 
the  defendant  was  entitled  to  homestead  and 
dower,  and  appointed  commissioners  to  set 
apart  the  same  to  her.  The  commissioners 
reported  that  they  found  that  the  estate 
consisted  of  certain  real  estate,  and  then 
added: 

"And  after  a  careful  examination  of  the 

property  we  fixed  the  value  of  the  property 

as  follows,  to  wit: 

On  the  hotel  bulldinf,  %  in  blk.  26, 
Linneus,  Mo |  1,400  00 

Wanck  bnildlng  and  hall,  bit  27, 
Linneus,  Mo 1,SOO  00 

Two  store  balldinss,  blk.  20,  Lin- 
neus, Mo 8,000  00 

Residence,  blk.  11,  Unnens,  Mo.,  Q. 
A. r. 70000 

Bucklin  storehouse  lot,  blk.  4,  Buck- 
linville,  Mo 451  00 

620  acres  of  land  in  sections  7,  8, 
17,  and  18,  township  59,  range  20, 
Linn  county 18,520  00 

Total  Talnation  of  the  real  prop- 
erty    120,571  00 

—Of  which  we  admeasured  and  set  apart 
the  dower  Interest  of  Mary  M.  Pound,  widow 
of  Presley  Pound,  deceased,  the  following 
described  real  estate,  to  wit: 

(1)  Lots  No&  six  (6),  seven  (7),  eight 
(8),  and  nine  (9),  in  block  No. 
eleven  (11),  in  Ouitar'g  addition  to 
the  city  of  Linneus^  Linn  county. 

Mo.,  valued  at f   TOO  00 

(2)  Also  the  west  half  of  the  south- 
east quarter  of  section  No.  seven 
(7),  and  the  southeast  quarter  of 
tbe  southeast  quarter  of  section  No. 
seven  (7),  and  all  that  part  of  forty 
(40)  acres  of  the  south  aide  of  the 
southwest  quarter  of  section  No. 
eight  (8),  lying  west  of  tbe  Ohicago, 
Burlington  &  Kansas  Oity  Rail- 
way, and  that  part  of  the  northwest 
quarter  of  section  No.  seventeen 
Q.7),  lying  west  of  the  line  of  the 
Ohicago,  Burlington  &  Kansas  (Mty 
Railway  track,  the  two  latter  tracts 
Bupixised  to  contain  about  thirty 
(30),  acres;  also  the  east  half  of 
the  noi-Uieast  quarter  of  section 
No.  (18),— all  in  township  No.  fifty- 
nine  (59),  of  range  No.  twenty  (20), 
in  Linn  county,  Missouri,  contain- 
ing 230  acres  more  or  less,  valued 

at 6,157  00 

Total  valuation  of  dower $6,857  00 

—As  a  dower  and  homestead  In  said  estate. 
All  of  which  is  respectfully  submitted.  Wit- 
ness OUT  hand  this  27th  day  of  January,  A. 
D.  1899." 

The  plaintiff  excepted  to  the  commission- 
ers' report  The  circuit  court  ovemiled  the 
exceptions,  and  entered  Judgment  confirming 
the  report.  The  plalntlfC,  after  proper  steps, 
appealed  to  this  court 

H.  Lander  and  B.  R.  Stephens,  for  appel- 
lant   A.  W.  Mulllns,  for  respondent 

MARSHALL,  J.  (after  stating  the  facts). 
Only  one  question  Is  presented  for  review 
by  this  record,  to  wit:  Does  the  report  of 
the  commisstonen  conform  to  the  require- 


ments  of  section  6440,  Ber.  St  1889?  That 
section  of  the  statutes  is  as  follows:  "The 
commissioners  appointed  to  set  out  such 
homestead  shall,  in  cases  where  the  right 
of  dower  also  exists,  also  set  out  such  dow- 
er, and  they  shall  first  set  out  such  home- 
stead, and  from  the  residue  of  the  re&l  es- 
tate of  the  deceased  shall  set  out  such  dower, 
but  the  amount  of  such  dower  shall  be  di- 
minished by  the  amount  of  the  Interest  of 
the  widow  In  such  homestead;  and  tf  the 
Interest  of  the  widow  in  such  homestead 
shall  equal  or  exceed  one-third  interest  for 
and  during  her  natural  life.  In  and  to  all  tbe 
real  estate  of  which  such  housekeeper  or 
head  of  a  family  shall  have  died  seised,  no 
dower  shall  be  assigned  to  such  widow." 

The  plaintiff  contends  that  the  commis- 
sioners violated  this  statute  by  not  first  set- 
ting apart  the  homestead,  and  then  allotting 
dower  out  of  the  residue  of  the  estate,  di- 
minishing the  dower  by  the  amount  of  tbe 
interest  of  the  widow  In  the  hcHuestead. 
The  reiwrt  of  the  commissioners  shows  that 
they  first  ascertained  the  value  of  all  the 
land,  Indudhig  the  homestead,  to  be  $20,671. 
Th«i  they  found  the  value  of  the  home- 
stead to  be  $700,  and  they  set  that  apart 
to  the  widow.  Then  they  found  that  one- 
third  of  the  total  estate  would  amount  to 
$6,867.  So  they  deducted  the  value  of  tbe 
homestead,  $700,  from  $6,867,  which  left 
$6,157,  as  the  amount  she  was  entitled  to  as 
dower,  and  thereupon  set  apart  and  assigned 
to  her,  as  dower  in  kind,  other  property  of 
that  amount  Thus  tbe  widow  was  allowed 
as  dower  one-third  of  the  whole,  diminished 
by  the  value  of  the  homestead.  The  dower 
plus  the  homestead  is  exactly  equal  to  one- 
tbhrd  of  the  whole,  and  this  was  in  accord- 
ance with  the  provisions  of  section  5440,  Rev. 
St  1889.  The  plaintiff's  contention  that  the 
statute  was  not  obeyed  is  therefore  dispelled 
by  the  face  of  the  report  Itself,  and  the 
method  pursued  by  the  commissioners  Is 
substantially  the  same  that  was  approved 
by  this  court  in  Qom  v.  Riley,  161  Mo.  238, 
61  S.  W.  887. 

There  is  no  evidence  presented  by  this  rec- 
ord to  show  whether  the  commissioners  took 
the  actual  value  or  the  rental  value  as  a 
basis  of  computation.  So  there  is  no  merit 
In  the  contention  that  the  rental,  and  not  tbe 
actual,  value  sbould  have  governed.  But 
this  contention  Is  without  merit  for  the  fur- 
ther reason  that  the  actual  value  la  the  true 
value.  The  rental  value  Is  only  one  method 
of  finding  tbe  actual  value. 

Neither  is  there  any  merit  in  the  reply 
that  Mrs.  Potmd  sold  her  right  title,  and  in- 
terest after  the  institution  of  this  suit  Sec- 
tion 4514,  Rev.  St  1889,  expressly  permits 
a  widow  to  transfer  her  unasslgned  dower 
interest  and  permits  tbe  assignee  to  main- 
tain an  action  for  the  admeasurement  of 
such  interest 

The  defendant  acquiesced  In  the  ruling  of 
the  court  In  striking  oat  tbe  parts  of  her 
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answer  aUeglng  abandonment  of  hn  home- 
stead rights,  and  asking  to  be  paid  the  valne 
of  her  dower  Interest  in  cash,  instead  of 
having  it  set  apart  to  her  In  kind,  so  that 
those  questions  are  not  open  to  review  now. 
The  Judgment  of  the  circuit  court  is  right, 
and  Is  affirmed.  All  concur,  except  VAIj- 
LIANT,  J.,  absent 


BTAKS  T.  HOSPBS  et  aL 

<Sspreme  Ck>ait  of  Missouri,  Division  No,  2. 

March  11,  1902.) 

JIASTBR  AND  SERVANT— BODY  SBRVANT  AND 
NURSB  —  8BRVICBS  —  PAYMENT  —  IMPLIED 
PROMISB  —  ACTION  —  EVIDENCB  —  EXPERT 
NURSES— VBRDICT  —  BXCBSSIVB  —  PRESUMP- 
TION OF  PAYMENT- APPEAL  AND  ERRORr- 
REVIBW— QUESTION  PRESENTED  BY  AFFI- 
DAVITS —  ERRONEOUS  INSTRUCTION  GIVEN 
AT  INSTANCE  OF  PARTY  COHPLAININO— TRI- 
AI/— IMPROPER  ARQUUBNT— PLEA  OF  PAY- 
MESNT— AMBNDHSNT  AFTER  CLOSE  OP  BVI- 
DBNCO— EXECUTORS  AND  ADMINISTRATORS- 
CLAIM  AGAINST  BSTATB— INTEREST. 

1.  Plaintiff  served  deceased,  who  was  worth 
about  $400,000,  with  no  famil7,  for  at  least  12 
jears.  as  nis  body  servant  and  nurse;  and, 
according  to  deceased,  there  was  no  express  or 
special  agreement  as  to  what  sbonld  be  paid 
therefor,  but  "he  furnished  plaiutiS  all  that 
was  necessary  for  IiIs  personal  expenses,  and 
was  to  set  nim  up  handsomely  when  he  got 
throngfa  with  hUn.  Deceased  often  expressed 
his  partiality  for  plaintifC,  and  his  recognition 
of  the  invaluable  character  of  plaintifTs  serv- 
ices; once  saying  that  a  question  of  money 
would  not  be  an  indncemeut  to  part  with  his 
aerricea.  About  two  years  tjefore  bds  death, 
deceaaed  gave  plaintiff  two  sums,  of  $100  and 
$140,  resi^ctivdy,  to  pay  for  a  home,  a  mule, 
and  some  farm  Implements,  which  the  evi- 
dence showed  were  pure  gratuities  without 
reference  to  payment  for  services.  Held,  m  an 
action  against  the  estate  for  the  services,  that 
defendant's  demurrer  to  the  evidence  on  the 
ground  that,  there  being  an  express  agreement, 
the  law  would  not  imply  a  promise  to  pay  plain- 
tiff for  his  services,  and  tliat  the  personal  ex- 
penses furnished  plaintiff  and  the  gifts  were  a 
performance  of  ue  express  agreement,  was 
properly  overruled. 

2.  Plaintiff  having  served  deceased  for  from 
three  to  six  months  each  year  for  the  first 
three  or  four  years,  and  from  1880  until  1806, 
continnonsly,  as  a  companion,  except  short  va- 
cations when  sick,  during  which  time  deceased 
was  feeble,  needing  constant  attention,  and 
professional  nurses  and  those  having  expe- 
rience in  paying  for  such  swvices  having  tes- 
tified that  the  services  were  reasonably  worth 
$3  per  day,  and  during  the  last  six  months  $5 
to  $6  per  day,  a  verdict  for  less  than  $1,000  a 
year  is  not  so  excessive,  in  view  of  deceased's 
wealth  and  waut  of  family,  as  to  justify  the 
court,  on  appeal,  in  declaring  the  verdict  to  be 
the  result  of  passion  or  prejudice. 

3.  Xo  plea  of  payment  having  been  made  in 
the  trial  court,  and  the  deceased  having  paid 
plaintiff's  personal  and  traveling  expenses,  dis- 
pensing With  plaintiff's  need  of  wages  for  sup- 
port, bis  family  not  being  dependent  thereon, 
and  having  held  out  as  sn  incentive  to  good 
and  faithful  service  a  handsome  remnneration 
at  the  end,  no  preenmptiou  of  payment  arose 
because  dec«uea  was  verv  wealthy,  and  there 
was  no  reason  why  he  should  not  have  paid 
plaintiff  from  time  to  time. 

4.  An  erroneous  instruction  given  at  the  in- 
stance of  a  party  cannot  be  complained  of  by 
bim  on  appeaL 

5.  Under  Rev.  St.  1S89,  S  3703,  providing 
that  creditors  shall  be  allowed  to  receive  inter- 


eat  at  the  rate  of  0  per  cent,  per  annum  on 
aoconnts  after  they  become  due  and  demand 
of  payment  is  made,  a  creditor  of  a  decedent 
whose  claim  is  allowed  against  hie  estate  is 
entitled  to  6  per  cent,  interest  thereon  from 
the  date  of  demand  of  payment  of  an  admin- 
istrator pendente  lite. 

6.  Remarks  of  counsel  in  argument  cannot 
be  preserved  by  affidavits  so  as  to  be  before 
the  court  on  appeal. 

7.  In  an  action  on  a  quantum  meruit  against 
the  estate  of  a  decedent  for  services,  it  was 
not  unfair  argument  for  plaintiff's  counsel, 
speaking  with  regard  to  a  payment  claimed  by 
the  defendants,  to  ask  if  the  jury  had  a  single 
book  or  memorandum  from  the  deceased's  ef- 
fects indicating  that  any  such  payment  had 
been  made,  and  to  tell  them  to  remember  that 
those  books  were  not  in  plaintiff's  possession, 
but  within  that  of  the  defendant  executors,  or 
administrator  pendente  lite;  it  l)elng  a  fair 
presumption  that  whatever  books  or  pspers 
the  deceased  had  kept  or  left  would  be  in  the 
hands  of  the  administrator. 

8.  Where,  in  an  action  on  a  quantum  meruit 
against  the  estate  of  a  decedent  for  services, 
defendant  had  offered  no  evidence  of  payment, 
and  when  offering  evidence  of  gifts  by  the  de- 
ceased to  plaintiff,  to  which  plaintiff  objected 
that  there  was  no  plea  of  payment,  expressly 
disclaimed  any  effort  to  prove  payment,  but 
Ktated  that  it  was  offered  on  the  theory  that 
the  services  were  a  gratuity,  for  which  plain- 
tiff never  intended  to  diarge,  it  was  proper  for 
the  court  to  refnse  to  let  defendant  amend  his 
answer  by  setting  up  a  plea  of  payment  after 
the  close  of  all  the  evidence,  as  the  amendment 
was  not  for  the  purpose  of  conforming  the 
pleading  to  the  proof. 

9.  In  an  action  on  a  quantum  meruit  against 
the  estate  of  a  decedent  to  recover  for  services 
rendered  to  decedent  by  plaintiff  as  body  serv- 
ant and  nurse,  it  was  proper  to  permit  expert 
nurses  who  assisted  in  nursing  decedent,  and 
who  saw  the  nature  of  the  services  rendered 
by  the  plaintiff,  to  state  the  value  of  his  serv- 
ices. 

Appeal  from  St  L«uis  circuit  court;  P.  R. 
Flitcraft,  Judge. 

Action  by  Wyatt  Ryans  against  Richard 
Hospes,  administrator  pendente  lite,  and  oth- 
ers as  executors  of  the  last  will,  of  Charles 
H.  Bradford,  deceased.  From  a  Jadgment 
In  favor  of  plaintiff,  defendants  appeaL  Af- 
firmed. 

This  Is  an  action  at  law,  commenced  on 
November  18,  1808,  upon  a  quantum  memlt 
for  services  rendered  by  plahitiff  as  the  body 
servant  and  nurse  of  Dr.  Obarles  H.  Brad- 
ford— 

From  July  10,  1880,  to  August  1, 
1887,  at  $75  per  month  (8  years 
and  one  month) $7,276  00 

And  from  August  10,  1897,  to  April 
20,  1898,  at  $100  per  month 833  33 

And  credited  with  $786,  paid  on  ae- 
connt $8,108  83 

— Showii^  a  balance  dne  of  $7,878.38.  The 
answer  was  a  general  denial.  On  March  11, 
1809,  the  Jury  rendered  a  verdict  for  plaintiff 
for  $7,606.33,  and  from  the  judgment  there- 
on defendant  appeals. 

Dr.  Bradford  died  In  the  city  of  St  Louis 
on  or  about  the  21st  day  of  April,  1808,  leav- 
ing a  last  will,  which  was  admitted  to  pro- 
bate, In  which  he  appointed  Jesse  L.  Boogh- 
er  and  Howard  Blossom  his  executors.    They 
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accepted  the  trust  and  duly  qualified  about 
May  26,  1888.  A  contest  of  said  will  was 
beiTun  In  the  circuit  court,  and  thereafter, 
on  or  about  July  6,  1896,  the  said  executors 
were  removed,  and  Richard  Hospes  was  ap- 
pointed administrator  pendente  lite,  and 
qualified  as  such,  and  was  In  charge  of  said 
estate  when  this  action  was  commenced. 
Dr.  Bradford  left  an  estate  of  the  value 
of  about  ^100,000,  of  which  there  was  $2S5,- 
923.23  of  personal  estate.  Dr.  Bradford  was 
78  years  old  at  the  time  of  his  death.  It 
appears  that  be  had  no  wife  or  children, 
but  was  married  about  the  year  18SG  to 
Mrs.  Cochran,  of  Bufaula,  Ala.,  from  whom 
he  was  subsequ^itly  divorced  in  1889  or 
1880.  Mrs.  Cochran  was  a  sister  of  Tandy 
W.  Toney,  of  Bufaula,  who  had  resided  in 
that  city  for  more  than  40  years.  It  was 
at  his  house  that  Dr.  Bradford  first  met  the 
plaintiff,  Wyatt  Ryans,  who  was  a  negro 
servant  In  Mr.  Toney's  family.  Prior  to 
1886  the  plaintiff  had  spent  three-fourths  of 
his  life  in  Mr.  Toney's  family  as  servant 
and  nurse.  Having  saved  Dr.  Bradford  on 
one  of  his  visits  to  his  brother-in-law,  the 
doctor  was  so  pleased  with  him  that  he 
asked  Mr.  Toney  if  he  had  any  objections  to 
his  taking  Wyatt  away  with  him;  and,  Mr. 
Toney  assenting,  he  employed  the  plaintiff, 
who  served  him  as  body  servant  and  nturse 
from  that  time  more  or  less  every  year  until 
the  doctor's  death,  in  188&  The  testimony 
of  Mr.  Tandy,  on  whose  premises  plaintiff's 
family  continued  to  reside  after  he  went 
Into  Dr.  Bradford's  employment,  was  that 
"Wyatt  first  went  with  the  doctor  in  1888, 
and  for  the  first  four  years  after  1886  be 
was  with  him  from  three  to  six  months  in 
the  year,"  "but  that  since  then  he  had  given 
up  aU  of  hla  business  tear  Dr.  Bradford,  and 
was  subject  to  his  orders  until  the  latter 
died,"  In  April,  1888.  The  services  charged 
for  In  this  action  begin  July  10,  1888,  and 
do  not  Include  the  years  prior  thereto.  As 
to  the  continuity  of  his  service,  and  its  ac- 
ceptability to  Dr.  Bradford,  and  Its  arduous 
and  exacting  nature  and  value,  it  can  best 
be  told  by  the  witnesses  themselves: 

Mr.  Louis  Harper  testified:  He  had  been 
for  10  years  register  clerk  at  the  Southern 
Hotel.  Had  known  Dr.  Bradford  for  20 
years  before  his  death.  That  for  8  (»  8 
years  the  doctor  would  spend  several  months 
at  the  Southern,  and  during  all  that  time 
was  accompanied  by  Wyatt,  the  plaintiff, 
as  his  valet,  who  waited  upon  him  exclu- 
sively. That  the  doctor  was  7S  years  old 
when  he  died,  and  had  during  his  acquaint- 
ance  with  him  been  a  delicate  man,  and 
grew  more  and  more  so  as  he  grew  older, 
until  the  last  time  he  was  at  the  Southern 
he  had  to  be  wheeled  about  in  a  chair.  He 
was  finicky  about  his  wants,  and  always 
demanded  and  got  one  of  the  most  expea- 
slve  rooms  In  the  hotel  for  himself,  and  a 
room  adjoining  for  Wyatt  That  Wyatt's 
services  were  those  that  a  servant  should 


give,— "good,  perfect  attention,  watching  hlm^ 
at  aU  times." 

Dr.  J.  B.  CiHrydl,  a  physician,  testified: 
He  was  called  In  April  in  consultation  witlv 
Dr.  Kler,  and  found  Dr.  Bradford  very  fee- 
ble—perfectly helpless;  could  not  take  care 
of  himself,  nor  attend  to  the  wantv  of  na- 
ture. That  Wyatt  was  present  as  nurse 
and  body  servant  That  he  lifted  the  doc- 
t<»r  around  in  bed,  gave  him  his  medicine, 
and  attended  to  all  his  wants.  Had  to  at- 
tend to  him  as  one  would  a  little  child,  with 
reference  to  his  going  to  his  stool,  etc.  Dr. 
Coryell  testified  he  was  familiar  with  the 
value  of  such  services  as  be  saw  Wyatt  per- 
forming for  Dr.  Bradford,  and  they  were 
reasonably  worth  |150  a  month. 

Patrick  Smith,  head  waiter  at  the  Sontb- 
em  Hotel  for  i^  yean,  and  employed  as  a 
waiter  about  the  hotel  for  12  or  13  years, 
said  he  had  known  Wyatt  Byans  tcx  about 
8  years,  and  was  sure  it  was  over  8  years, 
as  a  servant  for  Dr.  Bradford,  who  was  an 
old  man,  without  family,  and  attoided  only 
by  this  colored  servant  until  towards  the- 
end  of  his  life,  when  a  Mr.  Chalmers  wa» 
also  with  him.  He  was  old  and  feeble,  and 
needed  some  one  with  him  all  the  time; 
almost  always  had  his  breakfast  in  bed, 
which  was  ordered  by  Wyatt,  and  had  to- 
have  Wyatt  about  with  him  about  all  the 
time.  That  Dr.  Bradford  had  often  spoken 
to  him  about  Wyatf s  faithfulness,  and  the- 
comfwt  it  gave  him.  That  the  doctor  would 
stay  at  the  hotel  two  or  three  months,  and 
then  go  away  again  to  the  East  and  South. 
On  cross-examination,  defendants  showed 
that  plaintiff  had  been  with  Dr.  Bradford 
f or  8  <«'  9  years;  that,  prior  to  becomlnir 
head  waiter,  witness  had  been  private  wait- 
er, and  attended  to  all  upstairs  service  of 
meals,  which  brought  him  a  great  deal  In 
contact  with  Wyatt;  that  he  had  seal 
Wyatt  walking  with  him,  and,  if  the  doc- 
tor would  be  sitting  In  his  room  with  friends, 
Wyatt  would  be  waiting  to  answer  hls- 
wants;  that  he  would  meet  him  five  or  six 
times  a  day,  as  his  duties  called  him  to  that 
part  of  the  house,  and  Wyatt  was  always 
present  with  the  doctor,  waiting  (»  him  and 
ready  to  execute  orders;  that  during  this 
time  Wyatt  had  told  witness  that  he  travel- 
ed with  the  doctor,  and  enjoyed  going  about 
with  him  from  place  to  place;  that  the  doc- 
tor had  not  been  strong  enough  to  be  left 
alone  and  upon  his  ovni  resources  for  a 
long  time  before  he  was  confined  to  his  bed 
during  his  last  illness,  and  that  often,  prior 
to  his  last  Illness,  he  had  been  present  in 
the  doctor's  room,  arranging  the  table,  while 
Wyatt  bad  him  In  an  adjoining  toilet  room, 
attending  to  him,  and  this  he  had  noticed 
for  perhaps  2  or  S  years  before  his  death. 

John  J.  Meyers,  assistant  head  waiter  at 
the  South^n  Hotel  toe  18  years,  knew  Dr. 
Bradford  and  Wyatt  well,  and  stated  that 
Wyatt  had  been  coming  there  with  the 
doctor  for  about  8  years,  acting  as  valet  and 
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body  servant  to  bim;  that  fbey  stayed  two 
or  three  months  in  the  year;  that  Dr.  Brad- 
ford was  a  Tery  weak  man  dmilng  the  whole 
of  that  time,  and  did  not  take  his  meals  at 
all  regularly  In  the  dining  room,  but  would 
have  to  have  them  served  in  his  room;  that 
he  would  be  confined  to  his  room,  often,  for 
three  or  four  days  at  a  time.  Witness  had 
beard  Dr.  Bradford  say  that  Wyatt  was  a 
very  faithful  man. 

Dr.  William  F.  Kler,  a  practicing  physi- 
cian toe  29  years,  knew  Dr.  Bradford  about 
9  years,  and  had  attended  him  during  that 
period  when  be  was  In  St  Louis.  He  stated: 
That  he  met  Wyatt  when  he  met  the  doctor, 
and  had  known  them  both  about  the  same 
time,— 8  years.  That  since  October,  1887, 
when  bis  last  illness  began,  he  had  attended 
the  doctor  as  physician  contlnnously  until 
his  death.  "That  Dr.  Bradford  was  a  very 
Inflrm  man  at  all  times,— a  very  weak  man,— 
and  that  Wyatt  looked  after  him  just  like 
he  would  have  to  look  after  a  child." 
"Ryans  waited  on  the  doctor.  He  was  his 
body  servant;  looked  after  him  in  a  general 
sort  of  way;  nursed  blm  as  you  would  a 
baby."  "It  was  necessary  for  him  to  have 
a  body  servant  all  the  time  that  I  knew  him. 
At  all  times  during  the  years  that  I  knew 
Dr.  BradfM^  It  was  necessary  for  him  to 
have  some  one  like  a  servant  around  him 
and  with  him  all  the  tlm&  He  was  a 
weak,  feeble  old  man  as  long  as  I  knew 
him."  Witness  stated  he  saw  Wyatt  per- 
forming the  services  that  the  doctor  requir- 
ed. "That  means  that  be  lifted  him  Into 
and  out  ot  his  bed,  put  him  on  his  chair  and 
off  bis  chair,  and  cleaned  him  when  it  was 
necessary,  as  he  would  have  had  to  have 
done  with  a  baby."  "Well,  Wyatt  simply 
took  the  same  kind  of  care  of  the  doctor  in 
the  matter  of  looking  after  him  and  clean- 
ing him  up  when  his  bowels  moved,  and  the 
doctor  had  no  control  over  them,  and  he 
was  In  that  condition  all  the  time;  and  he 
had  to  assist  him  when  he  had  to  pass  bis 
water,  and  holding  his  vessel  and  removing 
him,  gave  him  his  sponge  bath,  washed  his 
face,  and  combed  his  head,  and  locked  after 
him  In  #very  way  as  a  child  had  to  be  look- 
ed after."  That  be  never  saw  the  doctor, 
either  at  bis  (Dr.  Kler's)  ofBce  at  in  Dr. 
Bradford's  room  at  the  hotel,  as  long  as  he 
knew  him,  that  Wyatt  was  not  present,  and 
be  saw  him  during  about  nine  years.  That 
he  bad  often  had  chats  with  the  doctor  about 
his  travels  when  Wyatt  was  pres«it,  and  the 
doctor  told  blm  that  Wyatt  went  with  blm 
and  waited  upon  him  wherever  be  went  on 
bis  travels.  The  witness  stated  that  he  was 
familiar  with  the  value  of  such  services  as 
Wyatt  performed  during  the  period  covered 
by  the  time  vhesx  he  was  called  to  attend 
Dr.  Bradford  in  his  last  Illness,  from  Octo> 
ber,  1887,  down  to  the  time  of  his  death; 
that  they  were  worth  $5  per  day;  that  would 
be  a  very  reasonable  charge;  that  during 
tbat  period  Wyatt  attended  blm  day  and 


night,  and  was  with  him  every  time  be 
called  to  see  him;  that  he  had  noticed  the 
manner  In  which  he  performed  the  services 
that  the  doctor's  condition  demanded;  that 
he  was  an  excellent  servant  and  well  quali- 
fied. On  cross-examination  defendants  show- 
ed that  Dr.  Kler  had  never  charged  Dr. 
Bradford  for  any  services  up  to  the  period 
beginning  in  October,  1897,  becsTise  they 
were  both  physicians;  that  Wyatt  frequent- 
ly came  to  blm  to  take  the  doctor  away. 

John  Cahlll,  a  waiter  at  the  Southern 
Hotel  for  9  or  10  years,  knew  Dr.  Bradford, 
and  waited  upon  him;  had  often  carried 
meals  to  the  doctor's  room,  and  knew  Wyatt, 
and  at  such  times  saw  Wyatt  handling  the 
doctor,  picking  him  up,  putting  him  on  bis 
chair,  taking  him  back  and  sitting  him  in 
bed  again.  That  Wyatt  was  always  around 
attending  to  bis  wants  every  time  he  entered 
his  room,  and  tbat  was  for  about  five  or  six 
years.  He  was  always  with  the  doctor. 
That  the  doctor  would  often  say  that  he 
and  Wyatt  were  about  to  go  away  together, 
either  South  or  to  San  Francisco.  He  vras 
a  very  delicate  old  man,  not  regular  at 
meals,  and  often  complained  of  his  ill  health. 

Ada  Morris,  a  nurse  for  7  years,  knew 
Dr.  Bradford  since  fall  of  1897,  and  helped 
nurse  him  from  the  7tb  of  November,  1887, 
until  April  2,  188&  At  that  time  Ryans 
was  there  In  attendance  npon  the  doctor, 
also.  There  was  also  anoth»  nurse,  Miss 
Shaw,  and  Miss  Chnrch,  during  this  period. 
That  during  that  time  she  was  there  "Wyatt 
did  all  the  things  that  were  necessary  for 
a  sick  person  to  have  done,  and  for  any  one 
that  was  helpless."  That  Wyatt  was  tired 
out  with  being  up  so  much  night  and  day. 
That  Dr.  Bradford  told  her  while  she  was 
there  with  him  that  Wyatt  had  been  with 
him  a  long  time,  and  that  he  was  a  very 
faithful  old  servant;  had  been  with  him  12 
or  18  years.  That  often  at  night  the  doctor 
would  talk  to  her  when  he  was  lying  awake. 
"During  the  time  that  I  was  there  with  the 
doctor  I  was  on  night  duty,  and  Wyatt  was 
on  day  duty,  but  at  any  time  during  the 
night  that  I  called  blm,  Wyatt  was  there, 
too.  Wyatt  slept  In  the  room  with  Dr. 
Bradford  when  I  went  there,  and  Dr.  Brad- 
ford was  helpless  and  ill  In  bed.  When  I 
went  there,  Mr.  and  Mrs.  Alfred  Bradford 
were  present,  and  they  Introduced  me  to  Dr. 
Bradfwd  and  Wyatt,  and  told  me  that  Wyatt 
would  show  me  what  to  do  for  the  doctor; 
that  he  had  been  with  Dr.  Bradford  for  a 
number  of  years,  or  a  long  time;  and  this 
was  said  In  Dr.  Bradford's  presence,  as  I 
was  introduced  to  him."  Witness  said  that 
she  was  familiar  with  the  value  here  In  St. 
Louis  of  such  services  as  she  saw  Wyatt 
Ryans  perform;  that  a  trained  nurse  stays 
on  duty  only  12  hours,  but  is  subject  to  call 
for  18  hours,  and  she  Is  paid  $3  per  day, 
and  that  a  day  nurse  also  receives  $3  per 
day,  and  Is  subject  to  a  call  18  hours,  mak- 
ing $6  per  24  hours  paid  the  two  nurses  for 


Digitized  by  VjOOQIC 


288 


er  SOUTHWESTERN  RBPORTBB. 


(Mo. 


24  honra'  attendance  of  tlie  sick,  and  sach 
services  as  Wyatt  performed;  that  Wyatt 
■wnB  subject  to  call,  and  was  called  toe  24 
hours. 

Miss  Shaw,  a  professional  nurse  of  5 
years'  experience,  knew  Dr.  Bradford  since 
November,  1897,  and  attended  him  for  six 
days  In  November,  and  again  from  the  2d 
of  April,  1898,  to  bis  death.  That  when  she 
came  there.  In  November,  Wyatt  was  not 
there,  but  was  home  with  his  sick  wife,  and 
he  was  gone  six  days.  "I  was  called  in  dur- 
ing his  absence,  and  when  he  returned  I 
left  and  returned  April  2d  to  20th.  Dr. 
Bradford  always  spoke  very  kindly  of  Wyatt, 
and  appreciated  bis  attention,  \yyatt  paid 
every  attention  to  the  doctor  that  it  was  nec- 
essary to  give  to  a  sick  person.  I  stayed 
unta  Dr.  Bradford  died,  and  during  that 
time  I  was  on  at  night,  and  Wyatt  was  on 
in  the  day;  and,  whenever  the  doctor  want- 
ed Wyatt  In  the  night,  I  called  him,— some- 
times five  or  six  times  in  the  night  Dr. 
Bradford  was  very  weak  and  feeble  when  I 
saw  blm  first  In  November,  but  much  worse 
in  April.  Wyatt  and  Mr.  Chalmers  were 
there  when  the  doctor  died." 

Chalmers  was  a  nephew  of  Dr.  Bradford. 
He  testified  at  great  length  to  the  valuable 
services  of  Wyatt  to  his  uncle.  He  first  met 
the  doctor  at  Lake  Mlnnetonka  In  1894, 
where  the  doctor  spent  four  or  five  weeks. 
Wyatt  was  not  with  hbn  then.  The  doctor 
spoke  of  bis  colored  servant  whom  he  had 
given  a  vacation  of  three  weeks  to  visit  his 
family  in  Alabama,  and,  although  he  had 
been  gone  only  a  few  days,  he  was  sorry  he 
had  let  him  go,  as  he  said  he  could  not  get 
along  without  him;  that  be  had  not  been 
away  that  long  for  some  time;  and  his 
nephew  persuaded  him  to  let  him  serve  him 
during  Wyatt's  vacation.  After  three  weeks 
the  doctor  telegraphed  Wyatt  to  Join  him, 
which  he  did.  Dr.  Bradford  told  bis  nephew 
about  Wyatt  Said  he  was  a  perfect  servant 
and  Invaluable  to  him,— most  faithful,— and 
had  been  In  his  .employment  seven  or  eight 
years.  Wyatt  came,  and  he  and  the  doctor 
left  for  New  York.  He  next  saw  them  in 
spring  of  1895  at  Southern  Hotel,  in  St 
Louis.  Wyatt  was  still  serving  him.  Dr. 
Bradford  said  to  witness,  "Wyatt  was  worth 
his  weight  in  gold,  and  there  wasn't  another 
man  on  earth  that  could  take  his  place." 
The  doctor  told  him  Wyatt  had  been  with 
him  all  the  time  since  he  saw  them  at  Mlnne- 
tonka. In  the  fall  of  1895,  Dr.  Bradford  sent 
for  witness  to  come  to  New  York.  Wyatt 
was  there,  but  the  doctor  said  Wyatt  was 
sick,  and  be  would  have  to  let  him  go  home. 
He  stayed  with  his  uncle,  and  Wyatt  went 
home,  and  was  gone  two  months  and  a  half, 
and,  upon  a  telegram,  returned  to  the  doctor 
at  St  Louis.  The  doctor  was  worse.  Had 
no  control  of  his  lower  bowels.  Wyatt  waited 
on  him  and  washed  him  like  be  was  a  baby. 
He  had  occasion  to  notice  his  condition  at 
intervals  down  to  his  death,  and  it  continued 


as  in  1885.  In  1896  the  doctor  gare  Wyatt 
two  weeks'  vacation,  and  sent  him  home; 
paid  his  fare  down  and  back.  On  croas-ex- 
amlnatlon  he  stated  he  had  loaned  Wyatt 
$500,  but  it  was  not  money  given  him  by 
Dr.  Bradford  to  give  Wyatt  He  stated  he 
did  not  draw  $2,500  on  a  <dieck  by  Dr.  Brad> 
ford,  but  when  shown  a  check  for  that  sum, 
stated  be  had  received  that  money,  bat  bo 
bad  not  given  any  part  of  it  to  Wyatt  or 
received  It  for  him.  This  wltneaa  stated  that 
Dr.  Bradford  had  given  Wyatt  a  small  farm, 
—a  barren  stretch  of  land  near  Bufaula.— 
that  cost  $400,  and  also  gave  him  $140  to  pay 
for  a  mule  and  some  farm  Implements. 
Wyatt  had  been  notified  by  the  people  who 
owned  the  place  on  whldi  his  family  re- 
sided that  thereafter  they  would  have  to  pay 
rent  and  the  doctor,  to  spite  these  people, 
whom  be  knew  and  disliked  very  much,  gave 
Wyatt  the  money  to  buy  bis  little  place  and 
the  mule,  and  gave  him  drafts  to  pay  for 
them.  I%e7  were  presenta  by  the  doctor  to 
Wyatt  Witness  wrote  them  at  the  doctor's 
request  Wyatt  Ryans  was  in  no  way  re- 
lated to  Dr.  Bradford.  Mr.  Toney  testified 
Dr.  Bradford  on  several  occasions  told  him 
that  Wyatt's  services  were  valuable  to  him, 
and  he  would  rather  have  him  than  anybody 
be  could  get;  that  hla  services  were  inval- 
uable. 

J.  6.  Guice  of  Sufaula  testlfled:  He  had 
been  a  banker  in  that  city  for  S3  years. 
Had  known  Dr.  Bradford  for  20  years  or 
more.  That  the  last  time  Dr.  Bradford  was 
in  Bufaula  he  was  very  feeble,  and  required 
the  services  of  a  strong,  able  nurse  all  the 
tlm&  That  Wyatt  is  honest  and  indostrlong, 
and  stands  as  high  as  any  colored  man  he 
knew.  That  he  had  been  in  Dr.  Bradford's 
emidoy  for  a  very  long  time,  oontliraously, 
or  almost  continuously.  That  bia  general 
health  was  good,  but  tbat  he  had  been  sick 
at  times.  "Dr.  Bradford,  in  speaking  of  Wy- 
att bi  my  presence,  and  addressing  bis  re- 
marks to  my  inquiries,  said  he  is  the  most 
faithful  and  valued  servant  and  nurse  of  any 
man  he  could  get  in  the  United  States,  and 
he  did  not  see  how  he  could  get  along  with- 
out him;  and,  to  a  question  as  to  Vbat  he 
paid  him.  Dr.  Bradford  said  that  he  had  no 
special  agreement;  that  he  furnished  blm 
all  tbat  was  necessary  for  hla  personal  ex- 
penses, and  was  to  set  him  up  handsomely 
when  he  got  through  with  him,  and  a  ques- 
tion of  money  would  not  be  an  Inducement 
to  part  with  bis  services.  I  talked  with 
him  on  the  street  and  at  his  home,  and,  the 
doctor  being  an  affable  talker,  was  often 
thrown  with  him,  and  was  much  Interested 
in  his  conversation."  Witness  further  stat- 
ed that  he  bad  no  interest  either  in  Dr. 
Bradford's  or  Wyatt's  affairs. 

On  the  part  of  the  defendant  one  of  the 
executors  (Mr.  Boogher)  was  called  to  tes- 
tify to  certain  statements  made  by  Wyatt 
when  his  deposition  was  being  taken  In  the 
will  contest  to  the  effect  that  Dr.  Bradford 
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haA  given  him  tbo  $400  farm,  and  the  $140 
for  the  mule  and  Implements;  that  the 
checka  produced  were  sent  him  to  pay  hta 
railroad  fare  to  Narragansett  Pier  and  to  St 
Louis  and  other  places;  that  the  little  farm, 
etc.,  were  glfte;  that  $25  was  what  he  paid 
certain  servants  at  a  hospital  of  which  he 
was  an  officer,  but  they  did  not  render  serv- 
ices like  those  rendered  Dr.  Bradford  by 
Wyatt  He  testified  the  estate  was  worth 
$400,000,  $110,000  of  which  was  cash. 

Upon  this  evidence  the  court  overruled  de- 
murrer to  the  evidence,  and  gave  the  follow- 
ing Instructions  at  the  request  of  plain  tiff: 
"(a)  The  Jury  are  instructed  that  if  they  find 
from  the  evidence  that  the  plalntifr,  Wyatt 
Ryans,  at  the  Instance  and  request  of  the 
deceased.  Dr.  Charles  H.  Bradford,  per- 
formed services  as  nurse  and  body  servant 
toe  said  Dr.  Bradford  from  the  10th  day  of 
Jnly.  1888,  down  to  the  date  of  his  death, 
to  wit,  the  2l8t  day  of  April,  1898,  then  plain- 
tiff Is  entitled  to  recover  In  this  action  what 
the  Jury  believe  from  the  evidence  was  the 
reasonable  value  of  such  services,  not  to  ex- 
ceed the  sum  of  $8,108.33,  less  the  amounts 
received  by  plaintiff  during  said  times,  to 
wit.  the  sum  of  $736,  as  alleged  in  plaintiff's 
petition,  together  with  interest  thereon  from 
the  2l8t  day  of  September,  1898,  if  they  find 
from  the  evidence  that  on  said  date  the  said 
claim  was  presented  to  the  defendant  Rich- 
ard Hospes  as  administrator  pendente  Ute  of 
the  estate  of  Charles  H.  Bradford,  unless  you 
find  for  the  defendants  under  instruction 
numbered  4,  given  herewith,  (b)  In  deter- 
mining the  value  of  the  plaintiff's  services 
In  this  case.  If  they  find  for  the  plaintiff, 
the  jury  should  consider  all  the  facts  and  cli^ 
cumstances  In  the  case,  and  what  they  be- 
lieve, from  the  evidence,  is  a  fair  and  rea- 
sonable sum  to  be  paid  for  such  services. 
(c)  The  jury  are  Instructed  that  they  are  the 
sole  judges  of  the  credibility  of  the  wit- 
nesses, and  of  the  weight  to  be  given  their 
testimony,  and,  If  they  believe  that  any  wit- 
ness has  willfully  testified  falsely  as  to  any 
material  matter  In  issue,  they  should  disre- 
gard such  false  testimony,  and  may  disre- 
gard the  whole  of  his  testimony."  To  the 
giving  of  which  instructions,  "a,"  "b,"  and 
"c,"  and  each  of  them,  counsel  for  defend- 
ants then  and  there  excepted  at  the  time. 
At  the  request  of  the  defendants,  the  court 
gave  the  following  instruction  to  the  jury: 
"(d)  If.  from  all  the  facts  and  circumstances 
detailed  In  evidence  in  this  cause,  yon  b» 
lieve  that  plaintiff  did  not  Intend  to  charge 
for  bis  services  rendered  to  deceased,  or  If, 
from  such  evidence  and  circumstances,  you 
believe  that  such  services  were  rendered  in 
consideration  of  certain  gifts,  if  any,  made 
to  plaintiff  by  deceased,  then  your  verdict 
must  be  for  defendants."  The  court,  of  Its 
own  motion,  also  gave  the  following  instruc- 
tions to  the  Jury:  "(1)  The  court  further  in- 
structs you  that,  if  you  find  for  the  plaintiff, 
yon  will  compute  interest  on  such  sum  as 
67  S.W.-19 


you  may  find  to  be  iw^  the  idalntlff  at  the 
rate  of  six  (6)  per  cent,  per  annum  from  the 
2d  day  of  September,  189S,  down  to  the  pres- 
ent time,  which  interest  If  any,  you  will  add 
to  such  sum  as  you  may  so  find  under  the 
evidence  is  due  the  plaintiff,  thereby  render- 
ing your  verdict  in  a  lump  sum."  To  the 
giving  of  which  Instruction  the  defendants 
excepted  at  the  time. 

R.  M.  Nichols,  for  appellants.  W.  B.  & 
Ford  W.  Thompson,  for  respondent 

OANTT,  J.  (aftor  stating  the  facte).  1. 
It  is  insisted  in  oral  argument  and  brief  by 
counsel  for  defendants  that  the  circuit  court 
erred  in  not  dbrectlng  a  verdict  for  defend- 
ants because  Mr.  Gulce,  one  of  plaintiff's 
witnesses,  testified  that  on  one  occasion, 
when  Dr.  Bradford  was  in  Kufaula,  In  re- 
sponse to  a  question  by  Mr.  Oulce,  as  to 
what  be  paid  Wyatt  for  his  services,  which 
be  had  so  highly  lauded.  Dr.  Bradford  an- 
swered "that  be  had  no  special  agreement 
with  him;  that  he  furnished  him  all  that 
Was  necessary  for  his  personal  expenses,  and 
was  to  set  him  up  handsomdy  when  be  got 
through  with  him,  and  a  question  of  money 
would  not  be  an  inducement  to  part  with  his 
services,"  and  because  the  testimony  further 
proved  that  Dr.  Bradford  had  furnished 
plaintiff  with  his  personal  expenses,  and  had 
given  him  the  $400  tract  of  land,  and  the 
$140  to  buy  a  mule  and  some  Implements, 
which  was  a  performance  of  that  agreement 
and  the  law  would  not  imply  a  promise  to 
pay  plabitiff  for  his  services.  To  sustain  this 
proposition,  counsel  rely  upon  the  familiar 
principle  that  the  law  will  not  Imply  a  prom- 
ise when  there  is  an  express  promise,  and 
cite  cases  to  that  effect  Counsel  overlook 
the  statement  of  Dr.  Bradford  that  he  had 
no  special  or  express  agreement  with  plaintiff 
as  to  what  he  would  pay  him  for  his  services, 
and  plaintifTs  mouth  is  closed  by  the  death 
of  Dr.  Bradford.  It  Is  true  that  the  doctor 
also  said  that  he  furnished  plaintiff  with  his 
necessary  expenses,  which  be  certainly  did 
not  regard  as  a  proper  compensation,  because 
be  further  said  he  "was  to  set  him  up  hand- 
somely when  he  got  through  with  him,"  and 
thus  postponing  the  remuneration  to  a  time 
when  he  should  no  longer  need  his  services. 
This  is  a  misapplication  by  defendants  of  a 
correct  statement  of  the  law.  According  to 
the  statement  of  the  deceased,  there  was  no 
express  contract  or  agreement  and  hence 
there  Is  no  reason  why  plaintiff  should  not 
Invoke  the  promise  which  the  law  implies  on 
the  part  of  the  employer  to  pay  the  reason- 
able value  of  the  employfi's  services  which 
have  been  roidered  to  and  accepted  by  him. 
The  evidence  does  not  admit  of  a  doubt  that 
Dr.  Bradford  employed  the  plaintiff  to  serve 
him  as  his  body  servant  and  nurse,  and  that 
for  at  least  12  years  he  rendered  him  the 
most  efficient  and  satisfactory  service,  and 
that  according  to  Dr.  Bradford,  there  was 
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no  express  or  special  agreement  as  to  what 
be  woiild  pay  him  therefor.  Neither  can  It 
be  maintained  with  any  plausibility  that  the 
two  gifts,  of  $400  and  $140,  respectlTely,  to 
pay  for  the  little  home  and  a  mule  and  some 
farm  Implements,  refer  to  that  "handsome 
compensation"  with  which  the  doctor.  In  his 
own  mind,  pm^sed  to  reward  his  faithful 
valet  and  nurse.  All  the  evidence,  without 
contradiction,  shows  that  these  two  gifts 
were  pure  gratuities,  without  reference  to 
payment  for  services;  and,  according  to  his 
nephew,  they  were  made  as  much  to  gratify 
the  spleen  of  the  old  gentleman  against  the 
people  who  had  for  many  years  furnished 
plalntlCTs  wife  a  home  without  rent,  but  were 
then  demanding  rent.  The  disproportion  be- 
tween the  services  rendered  and  the  gifts 
forblda  that  a  gentleman  o£  Dr.  Bradford's 
wealth,  and  of  his  oft-expressed  partiality 
for  plalntlfl,  and  his  recognition  at  all  times 
of  the  invaluable  character  of  his  services, 
could  have  intended  them  as  a  fnlflllment  of 
his  promise  to  Ilr.  Gulce  to  set  plaintiff  up 
handsomely.  Moreover,  they  were  not  given 
at  the  time  which  he  had  fixed  for  hbnself 
to  reward  plaintiff,  to  wit,  "when  he  got 
through  with  his  services,"  but  were  made 
In  the  summer  of  1898.  It  Is  perfectly  plain 
that  the  court  committed  no  mor  in  over- 
ruling the  demurrer  to  the  evidence  based 
upon  such  a  contention. 

2.  It  is  next  Insisted  that  the  v»dlct  Is 
excessive,  because  counsel  argue  that  the 
services  were  so  meager,  and  because  this 
negro  servant  did  not  keep  a  book  account 
thereof,  and  because  the  law  will  presume 
they  were  paid.  The  testimony  as  to  the 
services  and  the  length  of  time  they  w»'e 
Tendered  leaves  no  doubt  wbatew.  It  came 
from  the  most  disinterested  sources,  and  was 
corroborated  in  the  most  convincing  manner. 
It  was  shown  that  as  early  as  1886  the  plain- 
tiff left  his  old  home,  in  Bnfaula,  and  his 
family,  and  for  the  first  four  years  devoted 
from  three  to  six  months  every  year  travel- 
ing and  waiting  on  Dr.  Bradford;  that  he 
had  by  that  time  become  so  indispensable 
to  his  employer  that  from  that  time  on  until 
the  doctor's  death  he  served  him  aU  the  time, 
barring  the  short  vacations  which  the  doctor 
gave  him  when  he  was  sick.  This  Is  the  tes- 
timony of  Bir.  Toney,  In  whose  family  plain- 
tiff bad  been  a  family  servant  and  nurse. 
And  while  it  is  true  Mr.  Toney  did  not  travel 
with  Dr.  Bradford,  to  see  that  plaintiff  was 
at  all  times  with  him,  the  testimony  of  Mr. 
Harper,  the  register  clerk  of  the  Southern 
Hotel,  In  St  Louis,  and  of  Dr.  Kier,  and  of 
the  head  waiters  of  that  hotel,  and  of  Dr. 
Bradford's  nephew,  all  shows  that  for  eight 
or  nine  years  prior  to  Dr.  Bradford's  death, 
in  April,  1808,  the  plaintiff  was  the  constant 
companion  of  Dr.  Bradford,  not  only  in  St. 
Louis,  but  in  New  York,  Narragansett  Pier, 
Hot  Springs,  and  California.  The  effort  to 
reduce  the  time  during  which  he  worked 
for  and  nursed  the  doctor  is  futile.  In  the 


face  of  the  testimony  of  these  dlsintareBted 
witnesses,  whose  evidence  convinced  the  Jury 
and  trial  Judge,  and  bears  upon  Its  face  the 
Impress  of  truthfulness.  Nor  Is  the  testi- 
mony as  to  their  value  less  convincing  or 
satisfactory.  Indeed,  we  do  not  understand 
counsel  to  seriously  assail  the  charge  for  the 
last  eight  months'  savlce,  during  which  time 
Dr.  Bradford  was  a  helpless  old  man,  unable 
to  perform  for  himself  the  most  ordinary 
duties  In  caring  for  his  person.  The  plaintiff 
was  required  to  lift  him  day  and  night  from 
and  to  his  bed,  and,  in  the  language  of  both 
Drs.  Kier  and  Coryell,  "to  care  for  him  as 
one  would  for  a  baby";  and  such  was  the 
character  of  his  service  that  during  all  those 
years,  and  espedally  tlie  last  trying  eight 
months,  not  a  complaint  was  ever  heard 
by  Dr.  Bradford,  but,  on  the  contrary,  con- 
stant expressions  of  gratification  asto  Wyatt's 
faithfulness  and  deftness  in  ministering  to 
his  necessities,  saying  again  and  again  that 
"not  another  man  In  the  United  States  could 
do  for  him  as  plaintiff  did."  During  that 
time  Drs.  Kier  and  Coryell  and  Miss  Shaw 
and  Miss  Morris,  all  of  whom  saw  and  ob- 
served the  services  roidered  by  plaintiff,  and 
all  of  whom  knew  the  value  of  such  serv- 
ices, testified  that  they  were  worth  from 
$6  to  $6  a  day,  or  $150  a  month,— tboae 
months.  And  Ohrlstopher  Schawacker,  who 
had  resided  for  40  years  In  St  Louis,  and 
for  5  years  had  been  connected  with  the  Odd 
Fellows  Relief  Association,  and  In  that  capa- 
city It  was  his  duty  to  take  care  of  all  the 
sick  members  of  that  order  that  came  to  the 
city,  and  to  hire  physicians  and  nurses  for 
them,  testified  that  he  knew  the  value  of  such 
services  to  a  feeble  old  man  like  Dr.  Brad- 
ford was  shown  to  be,  and  that  for  nursing 
him  day  and  night  it  was  worth  $5  to  $6 
per  day,  and  that  for  such  services  as  the 
testimony  showed  Wyatt  rendered  in  the 
years  previous  to  the  last  six  months  of  the 
doctor's  life  $3  a  day  was  reasonable,  with 
his  board  and  expenses  paid.  James  Aitken, 
a  professional  nurse  since  1884  in  St  Louis, 
corroborated  Mr.  Schawacker  and  the  physi- 
cians and  nurses  who  attended  Dr.  Bradford 
In  his  last  Illness  in  every  respect  The  de- 
fendants offered  no  evidence  that  plaintiff's 
services  were  of  less  value,  or  tending  to 
show  that  they  were  not  rendered  for  the  full 
time  for  which  he  charged.  While  the  ver- 
dict would  be  large  for  such  sorices  ren- 
dered a  person  of  ordinary  means.  It  must 
be  borne  In  mind  that  Dr.  Bradford  was  a 
man  of  great  wealth;  that  he  had  no  family 
to  bear  a  portion  of  the  burden  of  nursing 
him  in  his  afflicted  old  age;  and,  when  all 
these  things  are  considered,  a  charge  of  less 
than  $1,000  a  year  for  such  care  as  his  age 
and  condition  required  is  not  so  excessive  as 
to  justify  this  court  in  declaring  the  verdict 
was  the  result  of  passion  or  prejudice.  The 
Jury  doubtless  considered  that  what  was  rea- 
sonable for  a  man  of  Dr.  Bradford's  wealth 
and  infirmities  might  not  be  so  for  one  who 
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was  not  aUe  to  purchase  for  himself  sacb 
care  and  service.  We  see  no  reason  for  Inter- 
fering with  the  verdict  on  this  S^und.  But 
It  Is  said  there  Is  a  presumption  that  plain- 
tiff -was  paid,  because  Dr.  Bradford  was  a 
veiy  wealthy  man,  and  there  was  no  reason 
why  be  should  not  have  paid  plaintiff  from 
time  to  time,  and  thus  prevented  so  large  a 
dalm.  No  such  presumption  was  Invoked  In 
the  trial  court.  No  plea  of  payment  was 
made,  but,  on  the  contrary,  when  defendants 
Insisted  on  proving  the  two  gifts  of  the  little 
home  and  the  mule  and  implements,  and  it 
was  objected  that  there  was  no  defense  of 
payment,  counsel  for  defendants  expressly 
disclaimed  that  they  desired  thereby  to  prove 
jtayment,  but  offered  it  to  show  that  plaintiff 
rendered  bis  services  as  a  gratuity,  with  no 
Intention  of  charging  therefor.  Counsel  cite 
a  nmnber  of  cases,  especially  from  Pennsyl- 
vania, In  which  the  courts  have  required  the 
plainest  proof  of  the  rendition  of  the  services 
in  cases  like  this,  and  have  deemed  It  Incredi- 
ble, in  the  drcomstances  of  some  of  them, 
that  a  nurse  would  pormlt  a  biU  to  run 
when  the  employer  was  able  to  pay,  and  the 
nurse  was  dependent  on  his  or  her  wages  for 
a  Uveiihood.  But  we  are  not  called  upon 
to  Indulge  such  a  presumption  in  this  case 
—First,  because  no  such  question  was  pre- 
sented to  the  trial  court;  and,  secondly,  be- 
canse  In  this  case  out  of  Dr.  Bradford's  own 
month  It  Is  shown  that  he  was  defraying 
Wyatt's  personal  and  traveling  expenses,  and 
therefore  Wyatt  did  not  need  his  wages  for 
his  support,  and  the  evidence  disclosed  that 
his  family  consisted  of  a  wife  and  a  married 
danghter,  and  there  was  no  evidence  that 
they  were  dependent  on  his  monthly  wages. 
If  necessary,  we  might  Indulge  the  presump- 
tion that  his  wife  was  a  breadwinner  hep- 
self,  as  most  of  her  race  are,  and  was  for- 
tunate In  that  she  was  not  called  upon  to 
support  her  husband,  as  too  many  of  her  race 
are.  But  Dr.  Bradford  removed  any  ground 
of  suspicion  growing  out  of  the  delay  in  de- 
manding a  settlement  The  Jury  were  war- 
ranted in  finding  that  the  doctor  held  out 
as  an  Incentive  for  good  and  faithful  serv- 
ice "a  handsome  remuneration  at  the  end," 
when  it  should  no  longer  be  required.  He 
and  Wyatt  were  competent  to  make  their 
own  agreements,  and  If  the  doctor  saw  fit 
to  Aetet  the  final  adjustment,  and  Wyatt, 
'With  his  hope  of  something  substantial,  was 
willing  to  trust  him  and  wait,  no  one  else 
could  complain.  Presumptions  are  only  to 
be  Indulged  when  the  facts  are  not  known. 
Here  the  facts  rebut  any  presumption  of  pay- 
ment that  might  In  their  absence  arise.  When 
plaintiff  dosed,  he  bad  made  a  prima  facie 
case,  and  it  was  for  defendant.  If  he  could, 
to  show  the  services  -were  not  rendered,  or 
were  gratuitous,  or  bad  t>een  paid  for.  But 
the  idea  that  this  negro  man  should  leave 
bis  old  home  and  family,  and  serve  Dr.  Brad- 
ford, a  gentleman  of  princely  fortune,  for  12 
or  13  years,  as  a  pure  gratuity,  was  doubtless 


too  large  a  draft  on  the  jury's  credulity,  as 
it  certainly  is  upon  ours.  Men  of  little  or  no 
means,  dependent  ui>on  their  own  exertions 
for  a  livelihood,  do  not  generally  give  the 
best  years  of  their  lives  to  the  service  of  the 
rich  and  i>owerful,  gratuitously.  Common 
experience  and  reason,  In  addition  to  the  evi- 
dence to  the  contrary,  unite  in  rejecting  such 
an  inference  from  the  facts  developed  in  this 
case.  In  our  opinion,  there  was  no  evidence 
upon  which  to  base  the  instruction  "d"  giv- 
en at  the  Instance  of  defendant,  but  It  was 
oror  of  the  defendant's  own  invitation,  and 
creation,  and,  of  course*  he  cannot  be  heard 
to  complain. 

&  The  third  proposition  advanced  is  that 
the  court  erred  In  directing  the  Jury  that  if 
they  found  for  plaintiff  they  would.  In  addi- 
tion to  the  sum  they  found  doe  him,  allow 
Interest  thereon  at  the  itate  of  S  per  cent 
per  annum  from  September  2,  1898,  the  date 
the  demand  of  plaintiff  was  made  of  the  ad- 
ministrator pendente  lite.  For  the  purpose 
of  allowance  of  demands,  the  administrator 
pendente  lite  was  the  only  representative  of 
the  estate  to  whom  demands  could  be  pre- 
sented. We  are  cited  by  counsel  to  Bo  Bards 
T.  Lamb»  89  Mo.  803,  1  S.  W.  222,  and  Wolff 
T.  Matthews,  9S  Mo.  246*  11  S.  W.  663.  The 
last-mentioned  case  merely  decides,  so  far  as 
this  question  was  involved,  that  to  aulliorize 
Interest  a  demand  must  be  made,  but  that 
service  of  process  was  a  demand  for  the  pur- 
pose of  starting  the  running  of  Interest,  and 
Is  opposed  to  defendants'  proposition,  that 
Interest  could  not  run  until  the  (dalm  was 
legally  established.  The  Lamb  Case  does  not 
touch  the  point  under  consideration.  The 
language  of  the  statute  is  that  "creditors 
shall  be  allowed  to  receive  Interest  at  the  rate 
of  six  po'  cent  pa  annum  when  no  other 
rate  shall  be  agreed  upon  *  *  *  on  ac- 
counts after  they  become  due  and  demand 
of  payment  is  made."  Section  3706,  Kev.  St 
1809.  No  question  is  raised  as  to  the  form 
of  the  demand,  and  the  only  point  nrged  Is 
that  because  the  administrator  pendente  lite 
could  not  pay  It  prior  to  its  Allowance,  there- 
fore lnt«:GSt  Is  not  allowable  We  think  the 
circuit  court  correctly  Interpreted  the  statute 
as  allowing  interest  from  the  date  of  the  de- 
mand made  on  the  administrator  on  what- 
ever sum  was  found  due.  Dempsey  v.  Scha- 
wacker,  140  Ma  680,  88  S.  W.  954,  41  S.  W. 
1100. 

4.  Certain  remarks  of  one  of  plaintifTs 
counsel  Id  the  argument  are  assigned  as 
ground  for  reversal.  So  far  as  these  appear 
in  the  affidavits  filed,  they  are  not  before  us. 
We  have  unformly  ruled  that  this  Is  not  the 
proper  way  of  preserving  such  extraneous 
matter.  State  v.  Carter,  98  Mo.  176,  11  S. 
W.  624;  State  v.  Oreen,  117  Mo.  298,  22  S. 
W.  952;  State  v.  Jackson,  120  Mo.  621,  29 
S.  W.  601.  There  Is  a  statemoit  copied  In 
the  record  In  regard  to  these  statements, 
which,  taken  with  the  certificate  of  the  Judge, 
perhaps  must  be  regarded  as  a  part  of  t' 
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bill  of  exceptions;  bat  It  Is  doubtful,  on  ac- 
count of  Its  wanit  of  IdenOflcatlon.  Treating 
It  as  a  part  of  tbe  record,  It  clearly  sbowa 
that  the  first  objection  of  defendant  was 
promptly  sustained  by  tbe  court,  and  the  Jury 
told  that  there  was  no  such  eirldence.  In 
regard  to  tlie  inquiry  of  counsel  In  his  argu- 
ment: "Have  you  had  a  single  book  or  mem- 
orandum from  Dr.  Bradford's  effects  indi- 
cating that  any  such  paymenit  had  been 
made?  Remember,  we  haven't  these  books 
In  our  i>osseBslon.  They  are  within  the  pos- 
session of  these  executors  or  this  adminis- 
trator pendente  litav"  To  which  counsel  for 
defendant  excepted:  "There  are  no  books." 
The  Court:  "Tou  cannot  assume  where  the 
boolis  are.  There  is  no  evidence  bearing  on 
tbe  books."  Certainly  this  was  a  direct  in- 
dication to  the  Jury  that  the  argument  waa 
not  legitimate,  but  we  do  not  think  this  was 
unfair  argument  Tbe  statement  was  mere- 
ly to  the  ^ect  that  no  memoranda  or  books 
had  been  offered  showing  payment  as  con- 
tended by  defendants,  and  reminding  tbe 
Jury  that  If  there  were  such,  they  would  be 
In  ti>e  hands  of  the  administrator.  It  was 
and  is  a  fair  presumption  that  whatever 
books  or  papers  Dr.  Bradford  had  kept  or 
left  were  in  the  hands  of  his  l^al  representa- 
tives. The  law  makes  them  the  proper  custo- 
dians, and  the  real  point  of  the  argument 
was  that  presumably  there  were  none  show- 
ing payment  or  they  would  have  been  pro- 
duced. We  are  dear  this  argument  furnish- 
es no  ground  for  a  reversal. 

5.  Another  assignment  Is  that  tbe  court 
improperly  refused  to  let  defendant  after 
the  close  of  all  tbe  evidence,  amend  his  an- 
swer by  setting  up  a  plea  of  payment.  The 
defendant  had  offered  no  evidence  of  p«iy- 
ment  and,  when  offering  evidence  of  the 
gifts  of  the  doctor  to  plaintiff,  the  plaintiff 
had  objected  that  there  was  no  plea  of  pay- 
ment whereupon  counsel  for  defendant  ex- 
pressly disclaimed  any  effort  to  prove  pay- 
mMit  but  stated  they  simply  offered  It  on 
their  theory  that  services  were  a  gratuity, 
for  whi(^  plaintiff  never  intended  to  charge. 
Certainly  the  amendment  tlien  was  not  for 
tbe  purpose  of  conforming  to  the  proof  as 
none  had  been  offered  and  there  was  no  t^er 
of  any  additional  evidence  of  payment  and 
there  was  no  smrrise.  We  think  the  court 
properly  refused  the  amendment  In  the  cir- 
cumstaiices.  If  the  services  were  gratuitous, 
as  the  defendant  claimed  they  were,  and  ob- 
tained an  insrtructlon  on  that  Hieory,  defend- 
ant's testator  was  not  and  could  not  be, 
required  to  pay  for  them;  and  that  was  the 
theory  on  which  the  defendant  tried  the  case. 

6.  It  Is  also  said  tliat  the  court  erred  In 
permitting  the  expert  nurses  who  assisted  In 
nursing  Dr.  Bradford,  and  who  saw  the  na- 
ture of  the  services  rendered  by  the  plain- 
tiff, to  state  the  value  of  his  services,  for 
the  reason  that  as  such  expert»  they  cuold 
not  testify  to  his  services  as  a  valet  As  no 
nudi  objection  and  exception  was  taken  and 


saved,  it  Is  not  revIewaUe  bere,  but  It  Is 
without  merit  A  trained  nurse  ought  ce^ 
tainly  to  know  and  recognize  tbe  value  of 
another's  nursing.  Other  witnesses,  however, 
testified  to  the  same  facts  wlthoat  the  slight- 
est objection.  There  was  no  evidence  of  a 
hiring  by  the  month  or  any  stated  period, 
and  hence,  as  already  said,  there  was  no 
ground  for  a  presumption  that  plaintiff  was 
paid  monthly. 

We  have  examined  the  record  and  all  the 
exceptions,  and,  in  our  (^inioD,  the  verdict 
and  Judgment  were  for  the  right  i>arty. 
Services  as  meritorious  as  those  shown  in 
this  case  deserve  to  be  paid  for  "handsome- 
ly." And  such,  we  think,  was  the  Intention 
of  the  testator.  There  was  no  proof  that 
they  had  been,  and  the  court  and  Jury  prop> 
erly  awarded  the  recompense. 

The  Judgment  is  affirmed. 


SHERWOOD.  P.  J., 
concur. 


and  BUROBSS,  1., 


STATE  T.  THTERAtTF'. 

(Supreme  Conit  of  Missouri,  Division  No.  2. 
Feb.  4,  1902.) 

TRADB-MARK— IMrrATION-INPORMATIOM- 
BUFFICIENCY. 

Under  Rev.  St  1899,  |  103Q&,  dedaring 
the  willful  selling  of  soods  with  a  label  or  de- 
sign which  shall  l>e  wholly  or  in  part  the  sams 
to  the  eye  or  in  sound  as  a  label  previously  in 
use  by  another  to  be  a  misdemeanor,  an  infor- 
mation which  alleges  that  tbe  label  used  by  de- 
fendant imitated  in  part"  the  label  previous- 
ly adopted  and  used  by  another,  and  contains  a 
copy  of  each  label,  but  does  not  allege  what 
particular  parts  of  defendant's  label  are  claim- 
ed to  be  an  Imitation  of  the  other,  is  fatally 
defective. 

Appeal  from  St  Louis  criminal  court; 
WiUis  H.  Clark,  Judge. 

John  B.  Thierauf  was  convicted  of  selling 
a  medical  preparation  with  a  label  Imitating 
In  part  a  label  previously  In  use  by  another, 
and  appeals.    Reversed. 

The  second  count  of  the  Infonnatl<m  upon 
which  alone  the  defendant  was  tried  and 
convicted  was  as  follows: 

"Second  Count  And  the  assistant  prose- 
cuting attorney  aforesaid,  now  here  in  court 
on  behalf  of  the  state  of  Missouri,  further 
information  makes  as  follows:  That  Benja- 
min Chieraun,  on  the  26th  day  of  September, 
1900,  In  the  city  of  St  Louis  and  state  of 
Missouri,  with  intent  to  defraud,  did  mUaw- 
fully  and  knowingly  sell,  and  expose  and  of- 
fer for  sale,  certain  bottles  containing  a  com- 
pound and  preparation  generally  known  as 
and  called  'Oastoria,'  with  a  certabi  label, 
brand,  wrapper,  and  Imprint  affixed  to  and 
npon  them  which  then  and  there  designated 
such  compound  and  pr^aration  In  part  by 
words  and  by  general  design,  and  which  said 
label,  brand,  and  wrapper  and  Imprint  was 
as  follows: 
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Tbe  old  Tellable  remedy,  alda  digestion,  prerenM 
CA8TOEIA  sour  stomaoh  and  gives  rest.    Does  not  contain 
Opium  and  Is  barmless. 
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FOB   INFANTS  AND   CHILDEEN 


Prepared  In  strict  acoordanoe  with 
the  original  formula  by 

ABTHUB  CHEMICAL  CO. 
Pharmaceutical  Department. 
NSW  YORK 


ACCEPT  NONE 

Without  the  official 
Signature, 
ALPH.  ARTH0B, 
On  Every  Bottle. 


—And  which  said  label,  brand,  wrapper,  and 
Imprint  was,  as  he,  the  said  Chleraun,  then 
and  there  well  knew,  in  part  the  same  to  the 
eye  as  the  words  and  general  design  then 
used,  and  for  a  long  time  prior  thereto  used, 
by  a  body  corporate,  to  wit,  the  Centaur 
Company,  a  corporation  under  and  by  virtue 
of  the  laws  of  the  state  of  New  York,  for 


designating  the  compound  and  preparation 
known  as  and  called  'Castoria,'  and  manu- 
factured and  prepared  by  said  Centaur  Com- 
pany, a  corporation  as  aforesaid,  and  which 
said  label,  brand,  and  wrapper  and  imprint 
so  used  as  aforesaid  by  the  Centaur  Compa- 
ny, a  corporation  as  aforesaid,  was  in  words 
and  figures  as  follows,  to  wit: 


THE  Is 

fac-slmlle  on  every 

signature  OHAS.  H.  FIiETCHEB,       wrapper, 
of 


CaSTOBIA,  hnma  preparacao  Vegetal  para  a  asslmllacao  da  Comlda,  e  para  regular  o  Estomago,  e  as  Entranhas 
das  CBIANCAS  e  MENINOS.  Promove  a  Dl  gestas,  o  Bom  Humor,  e  o  Socego,  Nao  Contem  Oplo,  Nem  Mor- 
phlna.  Beclpe  do  Velbo  Dr.  Samuel  Pitcher,  Hum  Bemedlo  Perfelto  para  Oonstlpacao,  Estomago  Acldo,  Diar- 
rhea, Lombrlgas,  Conrulsoes,  Indlsposlcao,  Febrlcltante  e  PEBOA  DO  SONO. 

Chas.  a.  Fletcher,  NEW  YOBK. 
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CASTOBIA,  Preparation  Vegetale  pour  alderanz  ENFANTS  a  s'asslmller  les aliments et  leur  regler  I'Estomac  et 
IM  Instestins  On  pent  I'e,  mployer,  sans  cralnte,  poor  les  PETITS  ENFANTS,  Active  la  Digestion  et  procure 
I'Alsance  et  le  Bepos  Ne  contlent  nl  Opium  nl  Morphine.  Becette  de  I'Anclen  Docteur  Samuel  Pitcher,  C'est 
on  Bemede  Intallllble  oontra  la  Constipation,  les  Algreurs  d'Estomac,  la  Diarrhee,  les  Vers,  les  Convulsions,  la 
Flerre  et  !•■  Insomniea.  Chas.  H.  Fletcher,  NEW  YORK. 


CASTOBIA.  Ein  vegetabtllsobes  Praparat  zur  Verblndung  der  Kahrung  and  Beguhrung  des  Hagens  nnd  dei 
Oadarme  von  SangUngen  andKtndern;  es  befordert  Verdauung,  Munterfelt  und  Buhe:  es  entbalt  weder  Opium 
noch  Morpblum.  Becept  des  alten  Doctors  Samuel  Pitcher.  EIn  voUfommenes  Hetimlttel  fur  Verstopsung, 
Sanem  Magen,  Dnrchfall,  Wurmer,  Krampte,  Felberhastlgfelt  und  Schlasoslgfelt 

Chaa  H.  Fletcher,  NEW  YOBK. 
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—He,  the  Bidd  Benjamin  Ohieraun,  as  he 
well  knew,  then  and  there  not  having  been 
the  first  to  employ  and  use  the  aforesaid 
words  or  general  design  to  designate,  wholly 
or  In  part,  the  aforesaid  or  any  otiier  com- 
pound, preparation,  goods,  wares,  or  mei^ 
chandlse,  and  as  he,  the  said  Benjamin  Chle- 
raun,  then  and  there  well  knew  that  said 
words,  wholly  or  In  part;  and  the  said  design 
as  aforesaid,  were  then  and  there  used  by 
the  said  Centaur  Company,  a  corporation  as 
aforesaid,  for  designating  Its  compound  and 
preparation  as  aforesaid,  and  for  a  long  time 
'  prior  thereto  had  been  so  used  by  It,  and  for 
a  long  time  before  said  words  or  words  or 
general  design  as  aforesaid  were  used  by  the 
said  Benjamin  Chieraun  for  any  compound 
or  preparation  as  aforesaid,  and  that  a  large 
lot  and  quantity  of  the  aforesaid  Bpurious 
compound  and  preparation  called  'Castoria,' 
In  bottles  with  the  aforesaid  counterfeiting 
labels  and  wrappers  thereon,  and  a  large 
lot  of  said  imitation  labels  and  wrappers, 
and  plates  and  dies  for  making  the  same,  are 
now  In  possession  of  the  said  Chleiaun,  on 
premises  No.  109  South  Second  street.  In 
said  city  of  St  Louis,— contrary  to  the  form 
of  the  statute  In  such  cases  made  and  pro- 
rided,  and  against  the  peace  and  dignity  of 
the  state.  Rich  M.  Johnson,  Ass.  Pros.  At- 
torney St  Louis  Court  of  Criminal  Correc- 
tion. 

"State  of  Missouri,  City  of  St  Louis— ss.: 
Chas.  H.  Camp,  being  duly  sworn,  upon  his 
oath  says  that  the  facts  stated  In  the  above 
Information  are  true.    Chas.  H.  Camp. 

"Sworn  to  and  subscribed  before  me  this 

day  of  September.   1900.     Alfred  J. 

Wagcnmanu,  Clerk  of  the  St  Louis  Court  of 
Criminal  Correction,  by  B.  L.  Nledur,  Depu- 
ty Clerk.    [Seal.]" 

Defendant  suggested  his  true  name,  and 
moved  to  quash  for  the  following  reasons: 
"Gomes  now  the  said  defendant  John  B. 
Thlerauf,  who  is  prosecuted  herein  under 
the  name  of  Benjamin  Chieraun,  and  here 
now  In  open  court  on  this,  the  12th  day  of 
March,  1901,  by  his  attorney,  moves  the 
court  to  quash  the  Information  against  him 
In  this  cause  on  the  ground  that  said  infor- 
mation is  InsuiUcient  in  law,  in  that  it  does 
not  charge  the  defendant  with  a  violation  of 
any  law  of  the  state;  and  in  that  it  is  not 
charged  in  said  information  that  the  label 
which  defendant  Is  charged  to  have  Imitated 
has  ever  been  filed  in  the  oflSce  of  the  secre- 
tary of  state;  and  In  that  it  is  not  alleged 
that  said  secretary  of  state  has  issued  his 
certificate  showing  such  filing  and  recording; 
and  In  that  the  act  of  the  general  assembly 
of  this  state  under  which  said  information 
is  drawn,  to  wit,  the  act  approved  March 
20.  1893,  entitled  'Trade-Marks,'  Is  repug- 
nant and  contrary  to  the  provisions  of  the 
constitution  of  this  state  relating  to  searches 
and  search  warrants,  and  undertakes  to  re- 
peal all  the  laws  of  this  state  enacted  in 
accordance  with  the  requirements  of  said 


section  of  the  constitution;  and  in  that  said 
act  is  contrary  to  the  provlalona  of  section 
28  of  article  2  of  the  constitution  of  this 
state,  relating  to  testimony  on  civil  and 
criminal  cases;  and  in  that  this  court  hath 
not  Jurisdiction  to  hear  and  detomlne  this 
cause,"— which  motion  was  ovmnled,  and 
exceptions  saved. 

A  Jury  was  waived,  and  the  cause  submit- 
ted to  the  court  without  a  Jury,  and  resulted 
In  a  finding  of  guilty,  and  the  assessment  of 
a  fine  of  $100^    Defendant  appeals. 

Thos.  P.  Bashaw,  for  appellant  The  At- 
torney General  and  Jerty  M.  Jeffries,  for  the 
State. 

OANTT,  J.  (after  stating  tine  facta).  At 
the  thne  of  the  commencement  of  this  prose- 
cution the  defendant  was  a  chemist  in  the 
employ  of  the  Palestine  Drug  (Company,  of 
St.  Louis,  In  whose  place  of  business  he  was 
arrested.  The  Centaur  Company  is  a  corpo- 
ration under  the  laws  of  the  state  ot  New 
York,  engaged  in  manufacturing  medicines, 
one  of  which  Is  known  as  "Castoria,"— h 
compound  which  was  first  concocted  in  1870 
by  one  Dr.  Pitcher,  in  Boston,  who  obtained 
a  patent  for  It  Finding  his  preparation 
would  not  keep,  he  added  to  his  formula,  but 
did  not  patent  the  Improvement  From 
Pitcher  the  Centaur  Company  deduces  Its 
right  to  make  and  vend  Castoria.  It  has  no 
exclusive  privilege  to  the  trade-name  "Cas- 
toria," but  bases  this  prosecution  on  the  fact 
that  more  than  20  years  ago  It  ad<^ed  a 
trade-labd,  with  certain  words  arranged  In 
a  particular  manner,  which  became  a  trade- 
mark by  which  its  goods  are  known,  and 
that  defendant  In  violation  of  section  10,368, 
Rev.  St  Mo.  1899,  with  Intent  to  defraud,  did 
unlawfully  and  knowingly  sell  and  offer  for 
sale  certain  bottles  containing  a  compound 
known  as  "Castoria,"  with  a  certain  label, 
brand,  or  wrapper  and  imprint  affixed  to  and 
upon  them,  which  designated  such  compound 
In  part  by  words  and  general  design,  which, 
as  he  well  knew,  was  in  part  the  same  to 
the  eye  as  the  words  and  general  design 
then  used,  and  that  for  a  long  time  prior 
thereto  had  been  used,  by  the  C«itaur  (Com- 
pany for  designating  its  compound  known  as 
"Castoria"  In  its  said  trade-lab^<  or  trade- 
mark, contrary  to  the  statute.  In  Septem- 
ber, 1900,  (Mie  Camp,  who  was  employed  by 
the  Centaur  Company  .to  discover  counter- 
felts  of  its  trade-mark,  called  at  the  office 
of  the  Palestine  Drug  Company,  No.  109 
Second  street  St  Louis,  Mo.,  and  asked  for 
the  president  and  was  informed  he  was  not 
In,  but  was  referred  to  defendant  as  an  em- 
ploye of  the  company,  who  would  wait  on 
him.  Camp  represented  himself  as  a  dm;;- 
glst  from  Cincinnati,  Ohio,  looking  for  some- 
thing that  he  could  use  in  a  cut-rate  drug 
store,  and  was  invited  by  defendant  to  loot 
over  their  stock  on  the  third  floor.  He  di^s- 
covered  there  a  lot  of  Castoria  bottles,  some 
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aJretLOj  snapped  and  set  In  a  box,  and  othen 
partly  wrapped.  The  boxes  T^ere  of  the  same 
flize  naed  by  the  0«itaur  Cknnpany.  Defend- 
ant said  it  was  a  close  Imitation  of  tlie 
genuine  ot  the  Centaur  Gastoria.  He  could 
not  remember  whether  he  said  the  original 
or  genuine  Oastorla.  Gamp  purchased  ■ 
doaen  bottles  from  defendant  at  the  time, 
which  iMttles  were  offered  in  evidence.  He 
paid  the  young  lady  in  the  office,  and  took 
a  receipt  He  also  purchased  some  quinine 
tablets  at  the  same  time.  When  the  war- 
rant was  read  to  defendant,  Blck,  the  pro- 
prietor, was  present,  and  said:  "You  don*t 
want  to  arrest  this  yoting  fellow.  He  is  a 
mere  employs  here.  I  am  the  proprietor." 
He  testified  further  that  these  labels  he  found 
there  were  similar  in  apitearance  and  desiea 
to  the  Centaur  labels.  He  also  testified  he 
foimd  a  can  of  mixture,  which  he  tasted,  and 
"be  took  It  to  be  the  stuff  they  called  'Cas- 
twia.'  which  they  were  putting  In  the  bot- 
tles." nniis  witness  testified  that  the  Gas- 
toria manufactured  and  sold  by  the  Centaur 
Comimny  was  not  the  preparaticm  made  and 
patented  by  Dr.  Pitcher,  the  patent  to  which 
bad  expired.  A  certificate  by  the  secretary 
of  state  of  Missouri  of  the  filing  of  the  Cen- 
taur trade-mark  on  April  10,  18B9,  was  read, 
OTer  the  objection  and  exceptlota  of  defend- 
ant; also  a  certificate  from  the  secretary  of 
state  of  New  York,  which  was  excepted  to. 
Among  other  things,  tlie  defendant  called 
two  druggists,  and  having  shown  them  a 
genuine  bottle,  each,  of  Arthur's  Gastoria 
and  Fletcher's  Gastoria,  they  were  asked  to 
state  whether,  In  their  c^inion,  Arthur's  Gas- 
toria could  be  sold  to  the  trade  as  Fletcher's. 
To  this  the  state  objected,  and  it  was  ex- 
dnded  over  the  objectlcm  and  exception  of 
defeidant  At  the  dose  of  the  evidence,  de- 
fendant asked  a  declaration  of  law  that, 
under  tbe  law  and  the  evidence,  the  verdict 
must  be  for  the  defendant,  which  the  court 
refused,  and  thereupon  found  defendant 
guilty. 

Tbe  second  count  of  the  information  In 
this  case  attempts  to  charge  a  violation  of 
section  10,869,  Rev.  St  1890,  which  provides 
that  any  person  or  persons  who  shall  know- 
ingly sell,  or  expose  or  offer  for  sale,  any 
such  case,. box,  web,  package,  or  bofitle,  with 
any  such  label,  brand,  stamp,  wrapper,  en- 
graving, imprint  or  mark,  "which  shall  des- 
ignate such  goods,  wares,  merchandise,  com- 
pound or  preparation,  either  wholly  or  in  part 
by  a  word  or  words,  or  by  general  design, 
which  shall  be  wh(Ay  or  in  part  the  same 
to  the  eye,  or  in  sound  to  the  ear,  as  the 
word  or  words,  or  the  general  design  usnd 
by  any  person  or  persons,  association  or 
union  of  workingmen,  or  body  corporate  or 
politic  for  designating  any  gooda^  wares,  mer- 
chandise, compound  or  preparation  manu- 
factured or  prepared  by  or  for  some  other 
person  or  perscms,  assodation  or  union  of 
workingmen,  or  body  cmporate  or  politic, 
*  *  *  provided  Bucb  person  or  persona  *  •  * 


so  selling  or  offering  for  sale  any  such  case, 
box,  web,  package  or  bottle  shall  not  have 
been  the  first  to  employ  or  use  such  word  or 
words  or  general  design  to  designate,  wholly 
or  In  part  any  goods,  wares,  merdiandlse, 
compound  or  preparation,"  shall  be  deemed 
guilty  of  a  misdemeanor,  and  punished  as 
therein  specified.  Conceding  there  was  evi- 
dence that  defendant  sold  or  offered  for  sale 
the  Gastoria,  we  are  brought  to  the  main 
proposition,  did  the  evidence  of  the  state 
establish  the  allegation  of  the  information 
that  defendant  knowingly  and  unlawfully  of- 
fered tor  sale  a  preparation  known  as  "Gas- 
toria," with  a  certain  label  or  Imprint  there- 
on, which  he  knew  was  in  part  the  same  to 
the  eye  as  the  words  and  general  design 
then  and  for  a  long  time  prior  thereto  used 
by  the  Centaur  Company  for  describing  and 
designating  the  compound  made  by  it  and 
known  as  "Gastoria,"  by  the  introduction  at 
the  two  labels  set  out  in  the  Information? 
The  Imitation  is  charged  to  be  only  "In  part" 
In  what  respect  tbe  label  on  the  Arthur  Gas- 
toria countofelted  or  imitated  the  Fletcher 
Gastoria,  there  is  no  specific  allegation.  This 
is  a  criminal  charge,  and  nothing  is  left  to 
Intendment  Certainly  the  court  is  not  to  go 
through  all  of  the  words  used  in  these  two 
labels  to  determine  what  particular  words  in 
the  Arthur  label  fall  within  the  prohibited 
imitation,  wb«i  it  Is  averred  to  be  an  imita- 
tion m  part  only.  By  the  coDseusus  of  all 
the  courts,  since  the  expiration  in  1886  of 
the  patent  under  wbidi  Gastoria  was  first 
manufactured,  that  word  has  become  public 
property,  and  no  trade-mark  exists  In  it  any 
longer,  and  no  person  la  debarred  from  nslng 
it  Centaur  Co.  v.  Helnsfurter,  28  O.  0.  A. 
681,  84  Fed.  966;  Singer  Mfg.  Ga  v.  Jnne 
Mfg.  Co.,  163  V.  8.  169,  16  Sup.  Ot  1002, 
41  L.  Bd.  118.  The  statute,  dearly,  was 
never  Intended  to  denounce  as  criminal  lan- 
guage and  words  which  are  free  to  all  men. 
And  it  is  plain,  according  to  the  evidence  of 
Gamp,  that  as  the  Coitanr  Company  does 
not  manufacture  its  Gastoria  according  to 
Pitcher's  fcnmula,  which  appears  in  botii  Uie 
labels  set  out  in  the  inf  ormati(Hi,  no  criminal 
imitation  by  defendant  of  Fletcher's  Gastoria 
can  be  predicated  on  tbe  use  by  defendant  of 
that  formula.  Having  used  a  false  state- 
ment as  to  the  ingredients  entering  bito  11b 
compound  during  the  life  ot  its  patent  It 
cannot  now  be  heard  to  complain  that  this 
formula  has,  by  the  expiration  of  Its  patent 
become  public  property.  Singw  Mfg.  Go.  v. 
June  Mfg.  Co.,  168  V.  B.  169,  16  Sup.  Ot 
1002,  41  L.  Bd.  118;  Centaur  Co.  v.  Marshall 
(G.  O.)  02  Fed.  606. 

The  significance  of  these  observatlona  be- 
comes apparent  when  we  come  to  teat  Vne 
suffldency  of  the  information.  It  Is  a  car- 
dinal prlndple  in  criminal  pleading  that  It 
must  contain  an  allegation  of  every  fact 
which  is  essential  to  the  punishment  to  be 
Infilcted.  1  Bish.  Cr.  Proc.  I  81;  State  v. 
Haywaid,  88  Mo.  290.    In  view,  then,  of  the 
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fact  that  npon  the  face  of  this  inf<Nniiatl<m 
It  appears  that  only  a  part  of  the  label,  in 
the  judgment  of  the  pleader,  la  an  imita- 
tion of  the  Centaur  Company's  label,  it  at 
once  becomes  essential  to  know  what  that 
part  is.  Is  It  the  word  "Castoria,"  or  the 
Dr.  Pitcher  formula,  <»  is  it  some  other 
catchword?  If  the  state  relies  upon  the  word 
"Castoria,"  or  the  Pitcher  formula,  which 
by  the  expiration  of  the  patent  have  fallen 
in  the  public  domain,  which  any  manufac- 
turer may  use,  then  no  offense  was  commit- 
ted; but  If  upon  some  other  words,  then 
they  should  be  alleged,  so  that  the  accused 
may  be  advised  what  be  is  to  meet  It 
must  be  stated  so  that  the  court  and  the  de- 
fendant may  know  what  the  defendant  is  to 
meet  and  that  aix  issue  may  be  framed. 
But  it  is  insisted  that  the  information  is 
in  the  language  of  the  act  and  that  is  suffl- 
cient  No  doubt,  in  many  cases,  when  a  stat- 
ute describes  the  whole  offense  which  it  de- 
fines, an  indictment  or  Information  in  the 
language  of  the  statute  is  sufficient  as  has 
often  been  decided  by  this  court  State  t. 
De  Witt  152  Mo.  84,  53  S.  W.  429.  And 
ordinarily,  In  charging  a  atatutory  offense, 
the  words  of  the  statute  must  be  used,  so  as 
to  apprise  the  defendant  of  the  specific  crime 
with  which  he  is  charged.  State  v.  Mills, 
148  Mo.  195,  47  S.  W.  988.  But  when  a 
statute  daiounces  various  distinct  acts  as 
criminal  in  the  disjunctive,  as  this  act  does, 
then  It  is  the  constitutional  right  of  the  de- 
fendant "to  demand  the  nature  and  cause 
of  the  accusation  against  him."  We  are  re- 
ferred to  State  ▼.  Bishop,  128  Mo.  885,  31 
S.  W.  9,  29  L.  R.  A.  200,  49  Am.  St  Rep. 
569,  to  sustain  this  information;  but  a  ref- 
erence to  that  information  will  show  that  in 
that  case  the  pleader  particularly  described 
the  whole  label  of  the  Cigar  Makers'  Inter- 
national Union  of  America,  and  the  device 
was  an  unmistakable  forgery  and  counterfeit 
of  the  union  label,  and  was  so  charged  and 
described;  but  in  this  case  the  pleader  avers 
that  the  wrapper  on  Arthur's  Castoria,  In 
part  ^iras  the  same  to  the  eye  as  the  label 
used  by  the  Centaur  Company.  Having  con- 
ceded that  the  Arthur  label  was  only  in  part 
like  the  Centaur,  he  leaves  it  to  be  deter- 
mined what  part  of  the  one  is  an  imitation 
of  the  other.  As  already  said,  this  falls  far 
short  of  that  particularity  which  is  requir- 
ed in  stating  a  criminal  charge.  In  the  brief 
on  the  motion  for  rehearing  it  is  urged  that 
In  copying  the  two  labels  the  most  satisfac- 
tory method  of  indicating  the  similarity  be- 
tween the  two  had  been  adopted,  but  in  the 
practice,  even  in  civil  cases  in  this  state, 
it  has  always  been  necessary  to  charge  every 
essential  of  an  exhibit  and  not  mer^y  copy 
it  ilito  a  pleading.  We  are  still  of  the  opin- 
ion entertained  at  first— that  the  information 
is  wholly  defective  and  insufficient  to  sustahi 
a  conviction  under  the  statute. 

We  were  misled  In  our  original  opinion  by 
the  statement  of  defendant's  counsel  that  the 


prosecution  was  under  section  10,868,  and  it 
was  apparentiy  conceded  by  the  state's  brief. 
Inasmuch,  however,  as  the  matter  in  whicA 
the  Information  was  adjudged  insufficient  is 
inacttcally  the  same  in  each  section,  the 
same  conclusion  must  follow;  and  acccwdlng- 
ly  the  Judgment  is  reversed,  and  the  motion 
for  rehearing  denied,  and  defendant  dischar- 
ged. 

SHERWOOD,  P.  J.,  and  BUSaESS.  J, 
concur. 


GUINNBT  T.   SOUTHERN   BLBOTBIO   E. 
00. 

(Supreme  Court  of  Misaourl,  DivisiMi  No.  1. 
March  12,  1902.) 

STRBBT  HAILWATS  —  CROBSINO  ACOIDBNT  — 
DEATH  OF  FIREMAN  —  NSQLIOBNCB  —  IN- 
STRUCTIONS—LOOKING  AND  USTENINQ. 

1.  In  an  action  against  a  street  railway  for 
the  death  of  plaintiff's  decedeut  by  collision 
with  a  car  while  he  was  driving  a  wagon  for 
the  fire  department  an  instruction  that  it  was 
his  duty  to  exercise  "ordinary  care,"  to  make 
use  of  his  faculties  on  approaching  the  cross- 
ing, and,  whether  or  not  defendant's  servants 
gave  si^ials,  it  was  decedent's  duty  to  look 
and  listen  before  driving  on  the  track,  and  if 
he  "failed  to  exerdse  ordinaiy  care,  and  failed 
to  look  and  listen  "  and  thereby  contributed  to 
his  injury,  plaintiff  could  not  recover,  was  not 
erroneous,  as  declaring  fallare  to  look  or  listen 
negligence  nnder  all  circumstances,  thereby  im- 
posing a  higher  degree  of  care  on  decedent 
than  is  required  of  a  fireman. 

2.  Since  the  instruction  did  not  declare  fail- 
ure alone  to  look  and  listen  negligence,  it  was 
not  erroneous  for  failing  to  add  that  only  in 
case,  by  looking  and  listening,  decedent  would 
have  seen  and  heard  the  car  in  time  to  avoid 
the  injury,  failure  to  do  so  would  preclude  r»- 
covery. 

3.  In  an  action  for  the  death  of  the  driver  of 
a  wagon  of  the  fire  department  which  collide 
with  defendant's  street  car,  an  instruction  that 
if  the  motorman  had  no  warning  of  the  ap- 
proach of  the  wagon,  nor  could  have  known  it 
by  vigilant  watch  before  both  car  and  wagon 
reached  the  street  crossing,  and  the  wagon 
and  car  were  then  going  at  such  speed  that  it 
was  impossible  for  the  motorman  to  avoid  a  col- 
lision, the  jury  should  find  tor  defendant  was 
not  open  to  the  objection  that  it  exonerated  the 
motorman  from  all  negligence  prior  to  the  time 
the  car  reached  the  intersection  of  tbe  streets. 

Appeal  from  St  Louis  circuit  court;  P.  R. 
Flltcraft  Judge. 

Action  by  Mary  Onlnney  against  tiiie  South- 
em  Electric  Railroad  Company.  Judgment 
for  defendant  and  plaintiff  appeals.  AfiSrm- 
ed. 

Ylilgil  Rule  and  Jesse  A.  McDonald,  for  ap- 
pellant   lAibke  &  Mnench,  for  respondent 

BRACE,  P.  J.  This  is  an  action  by  the  wid- 
ow of  Jeremiah  Gulnney,  deceased,  to  re- 
cover the  statutory  damages  of  |5,000  for  the 
death  of  her  husband,  which  resulted  from 
Injuries  received  by  him  In  a  coUIsim  be- 
tween a  wagon  and  team  being  driven  by 
him  and  one  of  the  cars  of  the  Southern  E3ec- 
tric  Railroad  Company,  at  the  crossing  of 
Sixth  and  Gratiot  atre^  In  the  city  of  8t 
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Loals,  which  occurred  on  the  11th  of  Febra- 
ary,  1898.  The  verdict  was  for  the  defend- 
ant, and  the  plaintiff  appeals.  The  cause  of 
action  stated  In  the  petition  was  negligence 
of  the  defendant's  employfis  in  the  manage- 
ment of  its  car.  The  answer  was  a  general 
denial,  and  a  plea  of  contributory  n^Ugence, 
upon  which  issue  was  Joined  by  reply.  No 
question  is  raised  upon  the  pleadings  or  the 
action  of  the  court  in  the  admission  or  exclu- 
sion of  evidence.  Gratiot  street  runs  east 
and  west,  and  is  about  30  feet  wide.  Sixth 
street  runs  no;:th  and  south,  and  ujwn  It  i» 
located  the  defendant's  double  track.  The  de- 
ceased was  an  employe  of  the  fire  depart- 
ment of  said  dty,  and  engaged  In  driving  one 
of  tbe  fuel  wagons  of  the  department,— a 
two-borse  wagon,  about  6  by  12  feet  in  size, 
equipped  with  a  gong,  and  loaded  with  about 
25  bushels  of  coal.  Prior  to  the  collision. 
In  response  to  a  fire  alarm,  the  fire  engine 
and  hose  reel  I>elonglng  to  the  same  service 
with  tliis  fuel  wagon,  gohig  west  on  Gratiot 
street,  passed  over  this  crossing,  and  out 
of  sight  and  hearing  therefrom.  About  10 
or  15  minutes  later  the  deceased,  driving  the 
fuel  wagon  and  following  after  in  the  same 
directicm,  approached  this  crossing  at  a  rapid 
rate  of  speed;  one  of  his  horses  galloping, 
the  other  trotting.  At  the  same  time  defend- 
ant's car,  going  north  on  Sixth  street,  ap- 
proached the  crossing  from  the  south.  On 
the  east  side  of  Sixth  street  there  was  a 
board  fence,  about  12  feet  high,  extending 
from  the  south  side  of  Gratiot  street,  south 
along  the  east  side  of  Sixth  street,  about  100 
feet,  which  iirevented  the  motorman  and 
those  on  the  car,  while  traveling  that  distance 
toward  the  crossing,  from  seeing  the  ap- 
proaching wagon  and  team.  But  the  de- 
ceased, from  his  position  on  the  wagon  while 
traveling  the  same  distance  on  Gratiot  street, 
could  see  the  trolley  and  the  top  of  the  car 
on  Sixth  street  approaching  the  crossing. 
The  wagon  and  car  each  proceeded  on  its 
way  until  they  collided,  somewhere  between 
the  center  and  north  line  of  Gratiot  street 
By  the  contract  the  front  wheels  of  the  front 
truck  of  the  car  were  thrown  from  the  track 
and  the  fender  bent,  the  left  hind  wheel  and 
tongue  of  the  wagon  broken,  and  the  de- 
ceased thrown  from  his  seat  to  the  ground, 
receiving  the  injuries  from  which  he  soon 
thweafter,  on  the  same  day,  died.  He  never 
checked  the  speed  of  his  team  from  the  time 
be  came  in  view  of  the  trolley  and  the  top 
of  the  car,  but  when  within  a  few  feet  of  the 
car  seems  to  have  deflected  his  team  from  its 
course  to  the  right;  the  horses  Jumping  over 
the  fender  and  breaking  the  tongue,  the  front 
wheel  of  the  wagon  catching  in  the  draw- 
head,  and  a  hind  wheel  behind  the  fender. 
The  evidence  of  other  facts  in  the  case  is 
conflicting.  That  of  the  plaintiff  tended  to 
prove  that  the  gong  on  the  wagon  was  being 
sounded  continuously  from  Broadway,  the 
next  street  east,  until  the  wagnn  reached 
the  crossing;    that  the  car  was  going  at  a 


rapid  rate  of  speed,  and  was  not  checked  un- 
til the  collision  took  place;  that  the  bell  on 
the  car  was  not  heard  by  persons  in  the 
neighborhood;  and  that  the  car  struck  the 
wagon.  That  of  the  defendant  tended  to 
prove  that  the  gong  on  the  wagon  was  not 
heard  by  the  motorman,  the  conductor,  or 
passengers  on  the  train;  that  the  power  was 
thrown  off  the  car  about  200  feet  south  of 
the  crossing,  and  thereaftw  the  bell  was 
continuously  rung,  the  train  slowing  down 
until  the  crossing  was  reached  when,  the 
train  going  slowly,  the  wagon  and  team  be- 
came visible,  the  brakes  were  immediately 
applied,  and  the  car  was  struck  by  the  wagon 
and  team,  as  it  was  about  to  stop.  The  case 
was  submitted  to  the  Jury  on  the  following 
instructions: 

The  court,  on  motion  of  the  plaintiff,  gave 
the  Jury  the  following  instructions:  "(1)  If 
the  Jury  flnd  and  believe,  from  the  evidence, 
that  Gratiot  and  Sixth  streets  werR.  on  the 
11th  day  of  February,  1888,  open  public 
streets  within  the  city  of  St.  Louis;  and  if 
the  Jury  further  flnd  and  believe,  from  the 
evidence,  that  at  said  time  the  defendant  was 
using  the  tracks,  railway,  and  car  mention- 
ed in  the  evidence  for  the  puri)ose  of  trans- 
porting persons  for  hire  from  one  point  to  an- 
other In  said  city,  as  a  street  railroad  oper- 
ated by  electricity,  and  that  on  said  day  Jere- 
miah Gulnney  was  plaintlfTs  husband,  and  an 
employe  of  the  fire  department  of  the  city  of 
St  Louis,  and  was  discharging  his  duty  there- 
in as  the  driver  of  a  fuel  wagon,  said  fuel 
wagon  being  at  the  time  a  part  of  the  Are 
apparatus  of  said  department  and  then 
being  used  in  the  business  of  said  depart- 
ment, and  that  plaintiff's  said  husband  was 
at  said  date  driving  the  horses  attadied  to 
said  fuel  wagon  along  Gratiot  street,  going 
in  a  westwardly  direction;  and  if  the  Jury 
further  find  and  believe,  from  the  evidence, 
that  while  plaintiff's  said  husband  was  so 
driving  the  horses  attached  to  said  fuel  wag- 
on along  Gratiot  street  and  across  Sixth 
street  at  its  intersection  with  Gratiot  street 
defendant's  car  ran  Into  and  collided  with 
said  wagon,  causing  the  said  Jeremiah 
Gulnney  to  be  thrown  from  said  wagon  and 
injured  to  such  an  extent  as  to  cause  his 
death;  and  if  the  Jury  further  find  and  be- 
lieve, from  the  evidence,  that  defendant's 
agents,  servants,  or  employga  in  charge  of 
and  operating  said  car  either  saw,  or  by  keep- 
ing a  vigilant  watch  for  vehicles  moving  to- 
ward the  track  upon  which  said  car  was  be- 
ing propelled  could  have  seen,  said  horses 
and  fuel  wagons  moving  toward  and  across 
said  track  and  In  danger  of  injury,  and 
that  after  seeing  said  horses  and  fuel  wagons 
moving  toward  said  track,  or,  after  they 
could  have  seen  by  keeping  a  vigilant  watch 
as  aforementioned,  defendant's  agents,  serv- 
ants, and  employes,  or  either  of  them,  could, 
by  stopping  said  car  within  the  shortest  tim« 
and  space  possible  under  the  ch:cumstances, 
have  averted  said  collision  and  injury,  and 
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neglected  so  to  do;  and  If  the  Jnry  find  and 
belleTe,  from  the  evidence,  that  said  Jere- 
miah Gulnoey  exercised  ordinary  care  and 
prudence  In  driving  toward  and  across  said 
track,— then  yonr  verdict  should  be  for  the 
plaintiff.  (2)  The  court  Instrncta  the  Jury 
that  by  the  terms  of  the  ordinance  (No.  1,275) 
read  In  evidence  the  defendant's  motorman, 
conductor,  or  other  persons  In  charge  of  its  car 
mentioned  In  evidence,  were  bound  to  keep  a 
vigilant  watch  for  vehldes  moving  toward  de- 
fendant's track,  and  upon  the  first  appearance 
of  danger  to  such  vehicle  the  person  or  per- 
sons In  charge  of  said  car  were  bound  to  stop 
said  car  within  the  shortest  time  and  space 
possible,  and  a  failure  to  keep  such  vigilant 
watch  and  to  stop  said  car  (If  you  find  from 
the  evidence  that  defendant's  servants, 
agents,  or  employes  did  so  fall)  was  negli- 
gence upon  the  part  of  defendant  (3)  The 
court  Instructs  the  Jury  that  by  the  terms 
of  ordinance  No.  184,  read  In  evidence,  the 
person  or  persons  In  charge  of  defendant's 
car  mentioned  in  the  evidence  were  required 
to  give  to  the  fuel  wagon  driven  by  Jere- 
miah Guinney  (If  yon  find  from  the  evidence 
that  said  fud  wagon  was  a  part  of  the  fire 
apparatus  of  the  city  of  St  Louis)  the  right 
of  way  ui>on  the  street  over  which  it  was 
passing  (if  you  find  from  the  evidence  said 
fuel  wagon  was  going  upon  said  street  In  re- 
sponse to  an  alarm  of  fire);  and  If,  from  the 
evidence,  yon  find  that  the  person  or  p»- 
Bons  In  charge  of  said  car  either  carelessly 
or  wantOTily  obstructed  or  interfered  wltJi 
said  fuel  wagon  while  going  to  a  Are,  such 
conduct  on  the  part  of  said  person  or  persons 
is  negligence  on  the  part  of  defendant  (4) 
The  Jury  are  the  sole  Judges  of  the  weight  of 
the  evidence  and  the  credibility  of  the  wit- 
nesses, and  in  determining  the  same  yon  may 
consider  the  interest  If  any,  which  any  wit- 
ness may  have  in  the  result  of  the  trial,  bis 
manner  upon  the  stand,  and  the  probability 
or  improbability  of  his  testimony.  In  connec- 
tion with  all  the  facts  and  circumstances 
proven  in  the  case.  If  you  believe  that  any 
witness  has  willfully  sworn  falsely  to  any 
material  fact  in  the  case,  you  are  at  liberty 
to  disregard  the  whole  or  any  part  of  such 
witness'  testimony.  (5)  By  the  term  'or- 
dinary care  and  prudence,'  as  used  in  these 
instructions,  is  meant  that  degree  of  care 
that  would  be  used  by  a  person  of  ordinary 
prudence  under  the  same  or  similar  circum- 
stances; and  a  failure  to  exercise  ordinary 
care  as  so  defined  is  negligence.  The  burdoi 
of  proving  that  Jeremiah  Guinney  did  not  ex- 
ercise ordinary  care  to  avoid  the  collision  and 
injury  which  resulted  in  his  death  Is  upon 
the  defendant  (6)  If,  undo'  the  other  In- 
structions given,  you  find  for  plaintiff,  you 
will  assess  her  damages  In  the  sum  of  five 
thousand  dollars." 

The  court  on  motion  of  defendant  gave 
the  Jury  the  following  instructions:  "(8) 
The  charge  of  negligence  made  by  plaintiff 
against  defendant  by  this  action  must  be 


proved  to  tbe  satisfaction  of  the  Jary  by  tke 
preponderance  of  the  evidence.  The  Jury 
have  no  right  to  presume  negligence,  and,  if 
the  evidence  does  not  ixeponderate  in  favor 
of  plaintiff,  then  the  rerdict  shotdd  be  for 
defendant  (9)  If,  from  the  evidence,  the 
Jiu7  believe  that  both  the  deceased,  Jere 
Oulnney,  and  the  servant  of  defendant  op- 
erating Its  car,  were  equally  guilty  of  neg- 
ligence which  directly  contributed  to  the 
injury  and  death  of  said  Onlnney,  thai  the 
verdict  should  be  for  the  defendant  (10) 
The  court  also  Instmcto  the  Jury  that  It  was 
the  duty  of  the  deceased,  Jere  Oulnney,  to 
exercise  ordinary  care  npon  his  part  to  make 
use  of  his  faculties  on  approaching  the  cross- 
ing of  defendant's  track;  that  whether  the 
servants  operating  defendant's  car  by  elec- 
tricity gave  signals  or  not,  it  was  the  duty 
of  Guinney  to  look  and  listen  bef<»e  drivtog 
<m  defendant's  track,  and  If,  from  the  evi- 
dence, the  Jury  believe  that  Guinney  failed 
to  exercise  ordinary  care,  and  failed  to  look 
and  listen,  and  thereby  directly  contributed 
to  the  wag(Ki  and  defendant's  car  coming  Into 
contact  and  causing  the  Injuries  which  pro- 
duced said  Gulnney's  death,  then  their  ver- 
dict should  be  for  the  defendant  company. 
(11)  The  court  also  instructs  the  Jury  that  If, 
from  the  evidoice,  they  believe  that  the 
motorman  of  the  car  had  no  warning  of  the 
approach  of  the  wagon,  nor  could  have 
known  thereof  by  keeping  a  vigilant  watch, 
as  Indicated  in  other  instructions  given,  re- 
gard being  had  to  the  clrcumstonces  and 
surroundings,  until  both  the  car  and  the 
wagon  had  reached  the  Intersection  of  Sixth 
and  Gratiot  streets,  and  the  Jury  also  be- 
lieve that  the  wagon  and  car  were  then 
both  going  at  such  a  speed  that  It  was  Im- 
possible for  defendant's  motoneer  to  avoid 
a  collision  between  them,  then  the  Jnry 
should  find  a  verdict  for  the  defendant" 

To  the  giving  of  such  Instructions  In  be- 
half of  defendant  the  plaintiff  thai  and  there, 
by  her  counsel,  duly  excepted.  Another  In- 
struction, asked  by  the  plaintiff  and  refus- 
ed by  the  court  appears  in  the  recMd;  but, 
as  no  objection  was  made  to  it  in  tbe  motion 
for  new  trial,  it  is  not  bef<»%  us  for  review. 
And,  while  tiie  refusal  of  the  court  to  give 
this  instruction  and  the  giving  of  InstmcUon 
No.  8  for  the  defendant  is  assigned  as  er- 
ror, no  point  Is  made  upon  elthw.  Tbe  only 
points  made  for  reversal  are  npon  Instmc- 
tlons  Nos.  10  and  11  for  the  defendant  and 
to  these  only  need  our  attention  be  directed. 

1.  The  first  objection  urged  to  Instmction 
No.  10  Is  that  "It  placed  iqion  idalntUTs  In- 
testate a  higher  degree  of  care  than  is  re- 
quired of  a  fireman  to  responding  to  an 
alarm  of  fire,  and  declares  as  matter  of  law 
a  failure  to  lo(A  and  listen  Is  undor  aU  cir- 
cumstances negligence."  The  answer  to  tliis 
objection  to  tbe  instruction  Is  apparent  on 
tbe  face  of  it  Tbe  instruction  does  not  de- 
clare that  a  failure  to  look  and  listen  la  nn- 
det  all  drcnmstances  negligence,  nor  under- 
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take  to  prescribe  any  senaal  role  on  that 
sobject.  Tbe  Instruction  was  addressed  spe- 
dflcally  to  tbe  facts  of  the  case,  and  instruct- 
ed the  jury  that  It  was  the  duty  of  the  de- 
ceased, on  approaching  the  track  of  defend- 
ant, to  exercise  ordinary  care,  to  make  use 
of  his  faculties,  to  look  and  listen,  and  if 
he  failed  to  exercise  (x-dinary  care,  and  fail- 
ed to  look,  and  failed  to  listen,  and  if  hla 
failure  to  do  all  these  three  things  contrib- 
uted to  bis  injuries,  then  the  verdict  should 
be  for  the  defendant  But  no  sucb  verdict 
was  authorized  upon  tbe  failure  of  tiie  de- 
ceased to  look  and  listen  only.  Under  It 
they  might  bare  found  that  he  failed  to  look 
and  listen,  and  yet  and«:  this  instruction  a 
verdict  for  the  defendant  was  not  author- 
ized unless  they  found  that  be  failed  to  ex- 
ercise ordinary  care.  This  instruction,  while 
a  little  more  specific,  required  the  exercise 
of  no  higher  degree  of  care  than  was  requir- 
ed by  plaintiff  in  her  flrat  instruction;  i.  e^ 
"ordinary  care,"  from  the  consequences  of  a 
failure  to  exercise  which  no  one  Is  exempt 
In  any  walk  of  life. 

2. -The  second  objection  to  the  instruction 
is  stated  as  follows:  "An  Instruction  which 
declares  a  failure  to  look  and  listen  negli- 
gence, without  declaring  that  by  looking  and 
listening  be  would  have  seen  and  heard  In 
time  to  have  avoided  Injury  to  himself,  is 
prejudicial  error,"— Is  of  no  more  force  than 
the  first.  As  said,  the  Instruction  does  not 
declare  "a  failure  to  look  and  listen  negli- 
gence." and  In  view  of  the  fact  that  It  au- 
thorized a  verdict  for  defendant  only  in  case 
that  the  Jury  also  found  that  be  failed  to  ex- 
ercise ordinary  care,  and  that  such  failure 
"directly  contributed  to  tbe  wagon  and  de- 
fendant's car  coming  into  contact,"  and  In 
view  of  the  further  physical  fact,  establish- 
ed by  the  evidence,  that  the  trolley  and  the 
top  of  the  approaching  car  were  plainly 
visible  to  bim  for  a  distance,  affording  him 
ample  time  to  have  avoided  any  injury  there- 
from, this  objection  is  clearly  untenable. 

3.  We  are  wholly  unable  to  appreciate  the 
force  of  the  objection  to  instruction  No.  11, 
if  any  It  has,  whicb  is  claimed  to  be  erro- 
neooa  because  "It  exonerated  the  defend- 
ant's motoneer  from  all  negligence  priw  to 
the  time  tbe  car  reached  the  intersection  of 
the  streets."  As  we  do  not  see  wherein  the 
verdict  was  not  supported  by  tbe  evidence 
itbe  only  other  error  assigned),  the  Judg- 
ment will  be  affirmed.  All  concur,  except 
VALI/IANT,  J.,  absoit 


ELY  V.  COONTZ  et  al. 

iSapreme  Court  of  Missouri,   Division  No.  9, 

March  11,  1902.) 

EQUITT— RIGHT    TO    JURY— PARTNERSHIP— AO- 
COUNTINO— EYIDBNCK-St'FPICIESNCY. 

JL  Where^  on  a  bill  for  settlement  and  ao- 
coantimg  of  partnership  affairs,  tbe  answer  al- 
leged a  settlement,  the  chancellor  might,  in 
bif  discretion,  refuse  to  submit  tbs  issue  to  a 
jury. 


2.  A  partnership  to  which  plaintiff  belonged 
bad  ceased  to  be  a  going  concern  for  two 
years,  and  bad  sold  its  plant  and  assets,  ex- 
cept some  notes  shown  to  be  of  no  value. 
Plaintiff  received  a  letter  from  defendant  part- 
ners, asking  him  to  attend  a  meeting  for  set- 
tlement, and  be  did  attend,  and  three  of  the 
four  otner  partners  were  present;  the  fourth 
l>eing  admittedly  iusolreut.  The  three  defend- 
ant partners  testified  that  it  was  understood 
to   be   a   final   settlement;    that   all   were  re- 

a nested  to  present  any  claims  they  might  have; 
lat  claims  were  presented,  and  tbe  assets  were 
applied  toward  payment,  and  the  balance  paid 
by  the  partners.  Plaintiff  testified  that  the 
meeting  was  like  prior  meetings,  merely  to  pay 
off  iudebteduesa,  and  was  not  final.  Held,  in 
an  action  for  accounting,  that  the  evidence 
justified  a  finding  that  there  had  beeo  a  final 
settlement. 

Appeal  from  drcolt  court,  Audrain  counter; 
E.  M.  Hughes,  Judge. 

Bill  by  S.  D.  Kly  against  J.  F.  Ooontz  and 
others.  From  a  decree  for  defendants,  plain- 
tiff appeals.    Affirmed. 

W.  W.  Botts  and  Edmonston  &  Oullen,  for 
appellant.    Geo.  Robertson,  for  respondents. 

GANTT,  J.  At  the  Sept«nber  term,  1807, 
plaintiff  brought  his  suit  in  equity  for  a  set- 
tlement and  an  accounting  of  the  partnership 
affairs  of  the  Yandalla  Fire  Brick  Company, 
a  firm  composed  of  the  plaintiff,  S.  D.  Ely, 
and  tbe  defendants,  O.  O.  Daniel,  H.  T.  Da- 
vis, J.  F.  Coontz,  and  O.  H.  Utterback,  and 
engaged  in  the  business  of  manuf actm*ing 
fire  and  other  brick,  drain  tile,  and  mbilng 
coal  at  Yandalla,  In  Audrain  county.  This 
partnership,  It  was  alleged,  was  formed  Oc- 
tober 24,  1890.  Tbe  petition  avers:  That 
said  firm  entered  into  a  contract  with  one 
Stuewe  to  carry  on  said  business,  and  that 
arrangement  with  Stuewe  continued  until 
1892,  when  It  was  dissolved.  That  thereup- 
on idalntlff  and  defendants  carried  on  said 
business  until  July,  1893,  when  said  firm  re- 
tired from  business.  That  in  the  course  of 
their  business  said  firm  expended  large  sums 
of  money  for  labor  and  machinery,  and  sold 
large  quantities  of  said  material,  and  ship- 
ped large  quantities  of  coal,  and  used  the 
plant  of  the  Audrain  Manufacturing  &  Coal 
Mining  Company,  a  corporation  of  which  said 
partners  were  tiie  officers  and  stockholders, 
and  used  and  (appropriated  certain  funds  be- 
longing to  said  corporation.  That  said  firm 
Is  Indebted  to  said  corporation  for  tbe  use 
and  occupation  of  Its  said  plant  That  at  the 
time  said  firm  retired  from  business  there 
was  on  hand  a  large  quantity  of  manufac- 
tured goods  undisposed  of,  tbe  amount  of 
which  Is  unknown  to  plaintiff.  That  tbe 
books  showing  the  same  are  in  tiie  bands 
of  defendants.  That  there  were  on  band 
also  certain  promissory  notes,  to  wit:  Two 
against  said  Stuewe,  one  for  $2,000,  the  oth- 
er for  $2,06&.20,  both  ot  date  February  1, 
1892;  one  on  0.  Dixon,  of  February  11,  1893, 
for  $1,844.30;  one  of  January  20,  1894,  for 
$620,  and  another  for  $6,5S0,  of  February  24, 
18^,— all  bearing  Interest  at  8  per  cent  per 
annum;   and  one  on  B.  Q.  Bucklln  for  $7B, 
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and  varloTU  t)ook  accounts.  That  advance- 
menta  had  been  made  to  said  firm  by  Its 
members  from  time  to  time,  stating  the 
amount  each  tmrtner  had  advanced.  It  was 
then  alleged  that  no  settlement  bad  been 
made.  Prayer  was  for  an  accounting  and 
adjustment  of  said  firm  liabilities,  and  for  a 
dissolution,  and  for  all  i>roper  decrees,  etc. 

The  joint  answer  of  defendants  was  as 
follows:  "Now  come  all  the  defendants  here- 
in, and  for  their  joint  answer  say  that  it  is 
a  fact  that  all  of  the  partners  hereto  at  one 
time  were  engaged  in  business  as  partners, 
and  say  that  at  one  time  they  purchased  the 
interests  of  the  Audrain  Manufacturing  & 
Mining  CSompany;  that  said  Ely  owned  the 
larger  part  of  said  interest  in  said  company, 
and  said  company  had  a  settlement  with  said 
partnership,  which  was  agreed  upon  and  sat- 
isfactory to  said  Ely  and  all  partieB  con- 
cerned; that  said  partnership  continued  In 
business  until  July,  188S,  when  It  sold  out 
and  transferred  all  of  its  assets  to  the  Van- 
dalia  Ck>al  Company,  and  afterwards,  March 
7,  1895,  all  of  said  partners  except  said  Da- 
vis got  together  and  had  a  complete  settle- 
ment of  said  business;  that  for  a  long  time 
prior  to  said  sale  and  settlement  said  Da- 
vis had  been  dropped  from  said  partnership 
by  the  mutual  consent  of  all  the  parties  con- 
cerned. Defendants  say  that  there  are  no 
assets  of  said  partnership,  except  the  notes 
described  in  plalntUTs  petition,  which  axe 
insolvent,  and  so  regarded  by  all  the  par- 
ties hereto,  and  were  so  regarded  in  said  fi- 
nal settlement  aforesaid.  Defendants  deny 
tliat  said  plaintiff  was  cheated  or  wronged  in 
any  way  In  any  of  said  transactlonB,  but  on 
the  other  hand  was  the  business  manager  of 
said  partnership,  and  knew  well  tliat  in  said 
final  settlement  everything  was  accorded  to 
him  to  which  he  was  entitled;  and,  except 
as  herein  admitted,  defendants  deny  each 
and  every  allegation  of  plalntUTs  petition, 
and,  having  fully  answered,  ask  to  be  dis- 
charged, with  their  costs." 

To  thds  plalntifE  replied  as  follows:  "Now 
comes  the  plaintiff  herein,  and  for  reply  to 
defendants'  answer  says  that  he  denies  that 
the  partnership  transferred  all  its  assets  to 
the  Yandalla  Ooal  Company;  denies  that  the 
defendant  Davis  was  ever  dropped  from  said 
partnership  by  mutual  consent  by  all  parties 
concerned;  denies  that  the  members  of  said 
partnersbilp,  or  any  of  them,  ever  met  and 
had  a  complete  settlement  of  said  business; 
denies  that  the  notes  described  in  plaintiff's 
petition  are  insolvent;  denies  that  they  are 
so  regarded  by  the  parties,  either  now  or  at 
the  time  the  alleged  final  settlement  was 
made;  denies  eadi  and  every  other  allega- 
tion of  new  matter  in  said  answer  contain- 
ed; and,  having  fully  replied,  prays  for  the 
relief  asked  for  in  his  original  bill." 

When  the  cause  was  called  for  trial  the 
parties  announced  themselves  ready  for  trial 
upon  the  issue  of  settlement  of  the  partner- 
•fadp    affairs    a«    averred    in    the    answer. 


Whereqpon  idalntlff  requested  a  \mj  to  tT7 

this  issue,  which  the  court  declined  to  grant, 
and  refused  to  call  a  jury,  holding  that,  as 
this  is  an  equity  case,  the  parties  have  no- 
right  to  demand  a  Jury  to  try  the  issue  here- 
in, to  which  ruling  plaintiff  dnly  excepted  at 
the  time. 

The  abstract  of  plaintiff  is  exceedingly  un- 
satisfactory, omitting,  as  it  does,  a  state- 
ment of  the  settlement  which  was  offered 
and  read  in  evidence,  and  which  the  defend- 
ants testified  was  a  final  settlement  of  the 
partnership  matters,  and  other  matoial  evi- 
dence. These  have  been  supplied  by  the  de- 
fendants In  their  abstract  and  by  convenient 
references  to  the  transcript  aa  file.  We  can- 
not permit  this  negligent  ivactlce  to  pass 
without  our  disapprovaL  Our  roles  are  dear 
and  explicit  as  to  the  duty  of  appellantB  in 
preparing  abstracts  and  briefs.  It  is  not  the 
duty  of  respondents  to  go  to  the  expense  and 
labor  of  abstracting  the  record,  as  they  have 
done  in  this  case.  In  order  to  advise  this 
court  of  the  points  in  dispute  and  the  ma- 
terial matters  in  the  record. 

1.  The  first  point  advanced  by  plaintiff, 
that  the  court  erred  in  denying  him  a  jury. 
Is  clearly  without  merit  This  is  a  suit  in 
equity,  in  which  a  trial  by  jury  did  not  exist 
at  common  law,  and  neva  has  as  a  matter 
of  right  in  this  state;  and  though  the  chan- 
cellor may,  in  his  discretion,  submit  certain 
Issues  In  such  a  cause  to  a  jury,  he  is  not 
bound  by  their  verdict  Gay  v.  Ihm,  69  Mo. 
584;  Snell  v.  Harrison,  83  Mo.  651.  This 
constitutional  guaranty  of  the  right  of  trial 
by  jury  secures  that  right  in  the  class  of 
cases  in  which  it  existed  as  a  matter  of 
right  before  the  adoption  of  the  constltutl<m. 
It  does  not  extend  it  Cooley,  Const  Llm. 
604,  and  cases  there  cited;  Shepard  v.  Bank, 
15  Mo.  *160;  Bdwardson  t.  Oambart  56 
Mo.  81;  Ice  Co.  t.  Tamm,  188  Mo.  885,  39  S. 
W.  791.  In  this  case  plaintiff  seeks  an  ac- 
counting of  the  partnership  affairs  of  the 
Vandalia  Fire  Brick  Company,  and  the  juris- 
diction of  courts  of  equity  in  such  suits  Is 
exclusive,  as  are  their  remedies  of  dissolution 
and  the  adjustment  of  the  firm  affairs  be- 
tween the  partn^fi  themselves.  The  coiut 
committed  no  error  In  denying  a  jury.  Hav- 
ing jurisdiction  of  the  case  In  equity.  It  had 
It  for  all  purposes. 

2.  The  issue  was  settlement  or  no  settle- 
ment On  the  part  of  defendants,  O.  G. 
Daniel,  J.  F.  Coontz,  O.  H.  Utterback  (three 
of  the  defendants)  testified  that  on  the  7th 
day  of  March,  1895,  Mr.  Ely,  the  plaintiff, 
and  themselves  had  a  meeting  in  the  rear 
ofilce  of  the  bank  at  Yandalla  for  the  pur- 
pose of  settling  the  entire  business  betrween 
them,  not  only  of  the  Vandalia  Fire  Brick 
Company,  but  of  the  Audrain  Manufacturing 
St  Mining  Company,  and  their  individual  dlf- 
f^ences  growing  out  of  those  concerns  as 
well.  The  witness  Daniel  produced  a  bal- 
ance sheet,  which  the  defendants  read  in 
evidence,  and  testified  that  it  was  the  final 
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adjustment  of  the  affairs  of  botb  of  those 
concerns,  and  that  Mr.  EUy  was  requested  to 
present  eTerytbing  be  had  against  them  at 
that  time.  Ely  had  been  the  managing  of- 
ficer both  of  the  corporation  and  of  the  firm 
which  subsequently  by  mutual  agreement 
had  taken  over  the  affairs  of  the  corpora- 
tion. Some  time  after  they  had  suspended 
all  active  operations  In  1893,  Mr.  Ely  had  re- 
mored  to  St  Louis,  and  they  wrote  him  to 
come  to  Vandalia  to  settle  up  these  matters. 
He  came  on  March  7,  1895,  and  they  got  to- 
gether. There  were  present  Mr.  Ely,  Goonts, 
Utterback,  and  Daniel.  Daniel  testified  they 
talked  0T»  the  whole  matter,  and  Mr.  EUy 
was  called  upon  to  present  every  claim  he 
bad  against  the  concern;  that  they  wanted 
everything  brought  out  and  adjusted.  "At 
that  time,"  be  says,  "we  paid  Mr.  Ely  on  the 
Dixon  note  $1,577.76.  We  paid  Ely  for  labor 
$458.66.  We  paid  to  the  Vandalia  Banking 
Association  $5,996,  and  we  also  paid  the 
same  bank  $723.  We  paid  an  overdraft  at 
tbe  bank  of  $16.95.  We  paid  Mr.  Utterback 
$342.60.  Our  total  Indebtedness  was  $9,113.> 
79.  We  had  five  notes,  amounting  to  $3,686. 
The  amount  paid  on  the  Dixon  note  was 
$300.  Tbe  Yandalla  Coal  Company  paid  a 
balance  of  $520,  and  that  left  us  a  balance 
of  Indebtedness  of  $4,608.79.  This  was  di- 
vided by  four,  making  the  indebtedness  of 
each,  Ely,  Utterback,  Coontz,  and  myself, 
$1,152.20.  So  we  four  paid  this  $4,608.79, 
which  made  $1,152  and  some  cents  each. 
We  arranged  to  pay  it  that  night  and  It  was 
really  paid  the  next  morning.  This  was  the 
final  settlement  This  memorandum  from 
which  I  read  was  made  at  the  time.  At  this 
meeting  Mr.  Ely  (as  all  were)  was  called  on 
to  present  every  claim  that  he  had  against 
the  concern.  We  talked  the  matter  over  ful- 
ly before  and  afterwards,  and  we  wanted 
every  solitary  thing  that  concern  owed  to  be 
brought  out  there  at  that  meeting  and  ad- 
Justed.  We  talked  It  over.  We  talked  over 
the  settlement,  and  were  glad  that  the  mat- 
ter had  been  adjusted,— that  we  had  been 
afraid  we  might  get  Into  court  on  account  of 
the  oneqtial  relations  we  bore  to  it.  Every- 
thing that  Mr.  Ely  had  was  presented  there 
and  settled.  In  the  settlement  there  was  go- 
ing to  Mr.  Utterback  $342.  We  bad  there 
the  Stuewe  notes  and  the  Dixon  notes,  and 
also  an  open  account  against  Bucklln  for 
sometblng  over  $100.  All  of  these  debtors 
were  totally  insolvent  We  counted  up  every 
dollar  of  Indebtedness,  and  took  into  consid- 
eration everything  owing  to  us.  Every  dol- 
lar of  the  indebtedness  has  been  paid.  We 
adjusted,  not  only  the  debts  of  both  con- 
cerns, but  we  adjusted  everything  between 
ourselves.  Mr.  Davis  had  in  the  meantime 
become  Insolvent  and  was  imable  to  pay  his 
pert,  and  we  took  that  up  as  our  indebted- 
ness and  adjusted  it  between  ourselves.  We 
considered,  also,  the  shares  owned  by  other 
parties,  and,  as  they  had  not  Joined  in  the 
partnership,  we  included  them  also  in  our 


settlement  Mr.  Ely  was  the  managrer,  and 
drew  a  salary  all  of  the  time  we  were  in 
business,  and  had  charge  of  the  financial 
business  of  the  concern.  We  sold  out  to  the 
Vandalia  Coal  Company  the  17th  of  June, 
1893,  and  had  our  settlement  among  our- 
selves on  the  7th  day  of  March,  1895."  J. 
F.  Coontz,  on  the  part  of  defendants,  testi- 
fied as  follows:  "I  live  in  Vandalia,  Mo.  I 
was  present  at  tiie  meeting  on  the  7th  of 
March,  1895.  Mr.  Ely,  Mr.  Daniel,  Mr.  Ut- 
terback, and  myself  met  at  the  bank  to  have 
a  final  and  complete  settlement  We  got  to- 
gether. The  bank  had  a  claim  against  us, 
and  I  think  there  was  some  paid  off  (M>  the 
Locke  note  (the  balance  on  the  note  owed 
by  Davis).  Mr.  Ely  had  a  claim  against  us, 
and  Mr.  Utterback  had  paid  in  some  money, 
and  we  owed  him.  We  Just  met  that  time 
to  have  a  final  and  complete  settlement  of 
all  of  the  matters  of  the  concern.  Mr.  Dan- 
iel did  the  figuring.  Mr.  Ely  made  a  claim 
for  a  note  and  for  a  bank  account  Every- 
body was  called  on  to  present  his  claim,  and 
everybody  did,  and  everything  was  paid. 
Mr.  Utterback  had  paid  In  more  money  than 
some  of  us,  and  we  paid  him  back.  We 
talked  at  the  meeting  that  the  purpose  of  it 
was  to  settle  up  evwything  between  us,  and 
this  we  did.  No  account  was  presented  that 
was  not  settled."  G.  H.  Utterback,  on  the 
part  of  the  defendants,  testified  as  follows: 
"I  was  at  the  meeting  on  the  7th  of  March, 
1895,  of  Mr.  Ely,  Mr.  Daniel,  Mr.  Coontz, 
and  myself.  We  met  there  for  a  settlement 
and  we  made  a  settlement  Mr.  Ely  pre- 
sented an  account  for  labor,  and  there  was 
no  account  nor  claim  that  was  presented 
that  was  not  settled.  The  concern  owed  me 
some  money,  and  It  owed  Ely  some  money, 
and  It  owed  the  bank,  which  Mr.  Daniel  rep- 
resented, some  money.  We  first  ascertained 
what  we  had  to  pay  with,  and  then  made  up 
the  balance  among  ourselves,  and  then  ad- 
Justed  our  debts  among  ourselves  and  paid 
tbe  balance.  Mr.  Davis  had  failed  to  pay 
his  part  and  we  took  that  up  as  our  loss, 
and  paid  It  There  were  five  of  us  at  first; 
but  Mr.  Davis  dropped  out  and  we  bad  to 
pay  his  indebtedness."  J.  R.  Bratton,  on  the 
part  of  the  defendants,  testified  as  follows: 
"On  the  7th  of  March,  1895,  when  this  final 
settlement  took  place  between  the  plaintiff 
and  defendants,  there  was  some  old  stock  on 
hand  belonging  to  the  old  concern;  but  it 
was  worthless." 

Per  contra,  the  plaintiff  testified  to  the 
contract  with  Stuewe,  his  failure,  the  ter- 
mination of  that  contract  and  the  taking  of 
Stuewe's  notes,  and  that  four  of  the  stock- 
holders (Mr.  Ely,  Coontz,  Daniel,  and  Utter- 
back) paid  about  $7,800  at  that  time,  as 
four  of  the  stockholders  were  Insolvent,  and 
the  others  said  that  plaintiff  would  have  to 
pay  In  proportion  to  the  shares  he  owned,  or 
nine-sixteenths.  He  did  not  think  he  ought 
to  have  to  do  so,  but  anyway  they  paid  what 
they  owed  tbe  bank  in  that  proportion.    Hav- 
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Ing  disposed  of  Stuewe,  they  then  made  a 
contract  with  Dixon,  and  they  ran  It  with 
him  ontll  March,  1893.  Dlzon  also  made  a 
failure  of  the  business,  and  took  his  notes 
for  the  balance  due.  These  notes  were  as 
Daniel  testified  as  to  amount.  As  to  the 
March,  1896,  settlement,  his  testimony  was 
to  the  following  effect:  "At  the  meeting 
on  the  7th  of  March,  1895,  we  Just  met 
about  like  we  met  before,  and  paid  what 
we  owed.  I  think  they  had  It  all  figured 
up.  There  were  no  books  or  accounts  used. 
We  met  then  to  pay  off  debts,  and  paid  them 
off.  I  was  living  In  Mexico  at  the  time.  I 
think  I  went  there  for  that  purpose.  I  got 
their  letter,  but  I  always  went  there  the 
first  of  the  month.  We  knew  that  we  had 
met  then  to  settle  up  the  business  of  the  in- 
debtedness. We  knew  we  were  indebted  to 
the  bank  and  to  Mr.  TJtterback.  I  told  them 
to  get  the  book  and  figure  up  my  account. 
It  was  on  the  company's  book.  There  were 
no  other  accounts  brought  up  that  I  know 
of.  Mr.  Utterback  had  a  note.  I  don't  re- 
member anything  else.  We  went  along  and 
settled  up  our  business.  We  were  there 
about  an  hour,  I  think,— only  a  short  time. 
I  don't  think  there  was  anything  said  about 
our  standing  accounts.  I  don't  think  there 
was  anything  said  about  the  Audrain  Man- 
ufacturing &  Coal  Mining  Company,  nor 
about  the  stock  on  the  grounds,  nor  about 
the  royalty.  Mr.  Davis  was  a  memt>er  of  the 
firm.  He  acted  as  secretary  during  the  time 
Stuewe  ran  tlie  plant  He  was  an  active 
member  on  up  to  the  time,  or  near  the  time, 
we  sold  out.  He  got  mad  at  me.  We  had  a 
meeting,  and  I  said,  'I  am  not  going  to  put 
up  any  more  money,'  and  be  got  mad.  That 
was  the  last  business  meeting  we  had.  Davis 
was  there,  and  got  terrible  mad  because  I 
said  I  would  not  put  up  any  more  money.  I 
never  heard  of  his  being  released  from  the 
partnership,  nor  do  I  think  anybody  rise 
did.  On  the  ledger  of  the  Yandalla  Fhre 
Brick  Company  there  are  accounts  unsettled 
on  page  6;  two  accounts,— one  for  $623.50, 
and  another  for  $217.50.  There  is  a  large 
account  with  a  smelter  company,— ^2,000  or 
$3,000.  The  American  Smelter  Company, 
$1,000.  This  account  Is  closed  May  15,  1895. 
It  is  for  $65.75.  There  is  an  account  against 
Harrlgan  for  $67,95." 

The  settlement  or  balance  sheet  offered 
and  Identified  by  Daniel  showed  that  on  that 
date  the  company  owed  plaintiff.  My,  a 
note  of  $1,577.75,  and  an  account  for  labor 
for  $458.65,  which  items  constituted  a  part 
of  the  total  indebtedness  of  the  firm  of  $9,- 
113.79,  from  which  they  deducted  amount 
paid  by  Yandalla  Coal  Company,  $520,  and 
certain  Interest,  amounting  to  $3,685,  and 
the  amount  received  from  Dixon  stock,  $300, 
leaving  a  balance  which  the  firm  was  re- 
quired to  meet  of  $4,608.79,  or  $1,152.20 
each,  which  they  all  agree  was  paid  that 
day.  The  great  preponderance  of  the  evi- 
dence established  that  Stuewe,  Dixon,  and 


Davis  were  all  Insolrent.  and  that  the  other 
original  stockholders  were  also  insolvent,  and 
that  these  four  goitlemen  proceeded  in  their 
settlement  and  disposition  of  the  company's 
business  on  that  assumption.  It  further  ap- 
pears that  In  July,  1893,  the  firm  who  con- 
stituted the  stockholders  of  the  manufactur- 
ing and  mining  company  sold  all  the  assets, 
as  did  Dixon  any  interest  he  had,  to  the 
Yandalla  Coal  Company,  for  $7,500  cash. 
This  money  they  all  agree  went  to  liquidate- 
the  debts  of  the  firm  as  far  as  It  would  go. 
Tills  action  was  not  commenced  until  about 
2^  years  later.  Upon  this  evidence  the  cir- 
cuit court  found  there  was  a  settlement,  and 
dismissed  the  bill. 

The  various  heads  of  the  plalntUTa  brief 
may  all  be  considered  under  one,  namely, 
that  the  evidence  did  not  eataUish  a  aettte- 
ment  In  weighing  the  testimony  aa  to 
whether  there  was  or  was  not  a  aettlemakt, 
the  condltiaa  of  the  affairs  of  the  firm  at 
the  time  of  the  alleged  settlement  In  March, 
1895,  may  throw  some  light  upon  the  Issue. 
It  is  absolute  certain  that  the  firm  had 
ceased  to  be  a  going  c<mcem  foe  two  years 
at  least  They  had  sold  all  at  their  manu- 
facturing plant  and  assets,  except  their  notea 
and  accounts.  The  Stuewe  and  Dixon  notes 
were  utterly  valueless,  and  there  was  not 
the  slightest  prospect  of  their  collection  by 
delaying  a  settlement  with  that  object  la 
view.  In  view  of  the  arrangement  made  by 
this  Yandalla  Fire  Brick  Company  to  take 
over  the  manufacturing  and  coal  company, 
of  which  they  were  the  only  reaponslble 
stockholders,  and  in  view  of  the  further  fact 
that  plaintiff  and  defendants  assumed  all  of 
its  corporate  liabilities  and  paid  them,  it  is 
Idle  to  suggest  that  company's  affairs  as  a 
reason  for  not  settling  the  partnership  af- 
fairs. The  parties  to  this  suit  sold  all  the 
corporate  assets  for  $7,500,  and  applied  the 
money  to  the  payment  of  the  debts  of  ttiat 
concern.  The  claim  that  there  was  some 
unsold  stock  on  the  yards  when  they  sold 
out  to  the  Yandalla  Coal  Company  is  dis- 
posed of  by  Bratton's  evidence  that  it  was  of 
no  value.  Now,  plaintiff  testifies  that  he  re- 
ceived defendants^  letters  to  come  to  Yan- 
dalla to  settle,  and  that  he  went  there.  He 
admits  they  got  together,  allowed  his  dalma, 
ascertained  the  outstanding  debts  to  the  bank. 
Utterback,  and  himself,  took  Into  account  all 
the  available  assets,  applied  them  in  reduc- 
tion of  the  liabilities,  and  thereupon  divided 
the  balance  pro  rata,  and  each  assumed  and 
paid  his  own  proportionate  share.  Certainly 
it  would  seem  there  was  nothing  left  to  set- 
tle. Now  Coontz,  Daniel,  and  Utterback  all 
testify  that  they  met  to  make  a  final  settle- 
ment, and  took  an  account  of  assets  and  lia- 
bilities, and  everyljody  was  called  wx  to  pre- 
sent his  claims,  and  every  one  did.  They  ad- 
Justed  everything  that  was  brought  fcwward. 
There  is  no  charge  of  fraud  made  In  the  pe- 
tition. This  settlement  was  understood  by 
three  out  of  the  four  present  aa  a  final  adjust- 
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ment  and  Mr.  Bly  does  not  testify  tluit  be 
objected  to  anything  that  waa  done,  but  saya 
it  was  not  a  final  settlement,  but  a  mere 
Uqnldatlon  oi  what  they  owed.  All  parties 
treated  It  as  a  settlement  for  more  than  two 
years,  when  for  the  first  time  plaintiff  began 
to  express  dissatisfaction  with  the  arrange- 
ment. Now,  while  Mr.  My  testified  to  his 
Ignorance  of  the  way  the  accoaats  were 
kept.  It  must  be  borne  in  mind  that  he  was 
the  general  manager  all  the  time,  and  the 
same  opiwrtunlty  was  open  to  him  before 
he  settled  to  learn  the  condition  of  the  firm 
as  afterwards.  WhUe  the  other  three  part- 
ners testify  positively  and  with  partlcnlarlty 
as  to  the  Items  that  entered  Into  the  settle- 
ment, and  produce  the  balance  sheet  ac- 
cording to  which  they  paid  their  sereral 
shares  of  the  debts,  Mr.  Ely  simply  says  he 
"Don't  think  there  was  anything  said  about 
outstanding  accounts";  that  "he  dcMi't  think 
anything  was  said  about  the  Audrain  Manu- 
facturing A  Mlnbkg  Company,  or  about  the 
stock  on  the  grounds,  or  the  royalty";  but 
he  does  say,  "We  went  along  and  settled 
np  our  business."  In  these  circumstances, 
we  think  the  circuit  court  was  justified  In 
flndbig  there  had  been  a  final  settlement, 
and.  In  the  absence  of  a  spedflc  charge  of 
fraud,  there  was  no  reas(M>  for  disturbing  It. 

As  to  Davis,  It  is  immaterial  whether  they 
agreed  to  let  him  out  or  not,  as  the  evidence 
shows  be  was  insolvent,  and  they  all  rec- 
ognised that  fact,  as  Mr.  Ely  did  not  object 
to  being  charged  with  his  pro  rata  shsre 
of  Davis'  liability. 

After  a  careful  examination  of  the  record, 
we  find  no  ground  tor  disturbing  the  judg- 
ment of  the  ch-cuit  court,  and  It  if  accord- 
ingly affirmed.    All  concur. 


BOB  T.  BANK  OF  YBBSAILLESL 

(Supreme  Court  of  Missonri,   Division  No.  3. 

March  U,  1902.) 

NBW  TRIAIi-ORDBS-STATEMENT  OF  GROUNDS 
—  APPKAL  —  ADDITIONAL,  ABSTRACT  —  BVI- 
DKNCES— BXCLUSION— BRROR  CURBD— OBJBO- 
ncm— EXCBFTION— HBARSAT  —  BANKS  —  RK- 
rUSAL  TO  HONOR  CHSCKS— ACTION— MOTION 
roa  SBCURITT  FOR  COSTS-INSOLVBNCT-PA- 
SOL  STIDBNCB-BANK  PRBSIDBNT-AUTHOR- 
ITT  TO  U)lAN  —  RATIFICATION  -  EffTOPPEL  — 
BANK  BOOK  BNTRIES  AS  BVIDBNCB-PUR- 
CHASB  OF  PLAINTIFF'S  CLAIU  —  APPLICA- 
TION OF  DBPOsrrs  on  note— parol  AORBE- 

MEMT— INSTRUCTIONS  —  TRIAL  —  EXCLUSION 
OF  BVIDBNCB-RBOPBNINa  CASB-WTTNESS- 
BS— IMPEACHMENT. 

1.  Where  the  trial  court,  in  granting  a  mo- 
tion for  a  new  trial,  failed  to  specify  the 
ground  on  which  its  action  was  based,  as  re- 
quired by  Bev.  St  {  801,  its  action  cannot  be 
assumed  to  have  l>een  based  on  any  particalar 
ground,  but  the  mling  will  be  tried  on  appeal, 
as  prior  to  the  new  8tatQt<»7  rule,  by  looking 
into  the  correctness  of  the  rmings  below  in  ad- 
mitting or  rejecting  evidence  and  lu  giving  in- 
stmctions. 

2.  Where^  in  an  action  against  a  bank  for 
damages  to  plaiotiS's  business  and  credit  con- 
sequent on  the  bank's  refusal  to  honor  checks 
drawn  by  plaintiff  on  it,  the  court  permitted 
the  same  inquiry  to  be  pursued  to  its  fullest 
extent,  the  previous  exclusion  on  defendant's 


objection  of  pialntUFs  testbnonr  as  to  the  ex- 
tent of  the  injury  done  him  in  nls  business  by 
the  refusal  to  honor  his  checks  is  harmless  ec>- 
ror. 

8.  An  objectlou  to  a  question  that  it  was  in- 
competent. Irrelevant,  and  inunaterial,  with- 
out stating  any  *pea&c  ground,  is  insufficient  to 
raise  the  objection  that  the  evidence  related  to 
a  matter  not  in  issue. 

4.  An  objection  to  a  question  asked  a  wit- 
ness is  of  no  avail  on  api>eaJ,  where  no  ex- 
ception is  taken  upon  the  overruling  of  the  ob- 
jection. 

6.  In  an  action  against  a  bank  for  damages 
to  plaintiff's  business  and  credit,  consequent  on 
the  bank's  refusal  to  honor  his  checks,  a  wit- 
ness was  asked  if  he  understood  from  any 
source  or  lu  any  way,  or  whether  he  got  in- 
formation from  any  one,  that  the  cr^t  plaln- 
tiS  had  in  his  stock  business  was  on  account  of 
the  defendant  furnishing  him  money,  and 
whether  plaintUrs  credit  in  that  community 
was  based  upon  that  fact,  and  replied  that  he 
might  have  heard  it  indirectly,  but  he  did  not 
know;  it  might  have  had  something  to  do 
with  it  Held,  that  neither  the  qnesUons  nor 
answers  could  have  worked  plaintiff  any  hurt, 
as  the  witness  showed  a  v^olesale  Ignorance  on 
the  subject 

6.  The  questions  called  for  and  the  answers 
constituted  ttearsay. 

7.  What  the  witness  understood  was  not  ar- 
idence. 

&  It  was  pnq^er  to  refuse  to  permit  a  surety 
for  plaintiff  on  a  note  to  state  whether  the 
payee  said  anything  to  plaintifl  about  his 
checks  being  protested,  when  the  matter  was 
fixed  up. 

9.  It  was  proper  to  refuse  to  admit  in  evi- 
dence the  motion  filed  by  defendant  to  require 
plaintiff  to  give  security  for  cost^  for  the  pur- 
pose of  showing  that  the  idaintQf  was  lniB<ri- 
vent,  and  that  defendant  admitted  it;  for  sudi 
insolvency  was  of  the  time  of  bringing  the  suit, 
and  bore  no  relevancy  to  the  issue  joined. 

10.  Plaintifl  having  been  permitted  to  show 
his  financial  condition  after  the  i«otest  of  his 
checks,  no  possible  Injury  accrued  to  him  1^ 
the  refusal  to  admit  the  motion  in  evidence. 

11.  It  was  competent  to  prove  by  parol, 
through  the  cashier,  that  plaintifl  had  berai  do- 
ing business  with  the  bank  prior  to  a  certain 
date.  Instead  of  resorting  to  the  bank  bookM 
tor  uiat  purpose. 

12.  The  president  of  a  bank  is  authorised  to 
make  an  agreement  whereby  a  party  is  to  get 
money  from  the  bank  to  buy  a  certain  deacnp- 
tion  of  hogs. 

l&A  person  borrowing  money  from  a  bank 
through  its  president  cannot  deny  the  anthor- 
1^  of  the  president  either  to  loan  the  money  to 
him  or  to  dictate  the  terms  of  such  loan. 

14.  Where  a  bank  permits  its  president  as  its 
agent  to  arrange  a  loan  of  money  for  the  pur- 
chase of  stock,  it  is  estopped  to  afterwards 
deny  the  legitimate  nature  of  the  loan. 

16.  Where  the  books  of  a  bank  show  that  a 
certain  loan  was  made,  and  there  is  no  counter- 
vailing evidence,  it  will  be  presumed  that  the 
nature  and  character  and  all  the  essential  fea- 
tures of  the  loan  were  known  to  the  bank; 
and,  no  disapproval  of  the  loan  appearing,  it 
will  be  further  presumed  that  the  bank  approv- 
ed of  the  loan. 

16.  Though  the  act  of  a  bank's  president  in 
arranging  for  a  loan  of  money  for  the  pur- 
chase of  stock  is  unauthorized,  yet  if  the  u>an 
is  afterwards  ratified  by  the  bank,  the  bank 
cannot  subsequently  question  its  legitimate 
character. 

17.  Where  the  president  of  a  bank  made  an 
agreement  with  a  party  whereby  such  party 
was  to  get  money  from  the  bank  to  buy  a  cer- 
tain description  of  hogs,  he  is  competent  to 
testify  of  the  kind  of  hogs  which  the  pan7  was 
to  buy  under  the  terms  of  the  contract  as  a 
condition  of  getting  credit  at  the  bank. 
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18.  It  Is  proper  to  admit  !n  eridence  the  en- 
try from  a  bank  journal  showing  the  amount 
I>aid  on  a  note  payable  to  the  bank. 

19.  Where  a  note  is  not  contained  in  defend- 
ant'8  abstract  on  his  appeal,  so  that  it  cannot 
be  ascertained  whethw  there  was  a  credit  on 
the  note  or  not,  plaintiff,  if  be  desired  to  sup- 
ply the  omission  in  defendant's  abstract  and 
make  the  note  and  its  lack  of  a  credit  promi- 
nent, should  have  complied  with  supreme  court 
rule  11,  by  filing  an  additional  abstract  cover- 
ing the  omission,  instead  of  by  making  a  sim- 
ilar statement  in  his  brief. 

20.  Wliere  a  party  makes  no  objection  to  the 
admission  of  testimony,  it  is  too  late  after- 
wards to  move  its  exclusion. 

21.  Whether  the  trial  court  erred  in  refusing 
to  strike  out  eridence  cannot  be  cotusidered  on 
appeal,  where  no  exceptions  were  saved  to  such 
ruling. 

22.  Where  no  exception  was  saved  to  the 
overruling  of  an  objection  to  a  deposition,  the 
point  is  not  open  for  review  on  appeal. 

28.  Where  a  witness  making  a  deposition  did 
not  testify  to  anything  material  to  tne  issues  in 
a  case,  there  was  no  prejudicial  error  in  over^ 
ruling  an  objection  to  nis  deposition. 

24.  In  an  action  against  a  bank  for  damages 
to  plaintiff's  business  and  credit,  consequent  on 
the  bank's  refusal  to  honor  his  checks,  evi- 
dence as  to  whether  or  not  a  person  offered  to 
buy  plaintiff's  claim  against  the  bank  is  wholly 
immaterial  and  foreign  to  the  issues,  and  an 
objection  to  asking  plaintiff  in  regard  to  the 
person  making  him  such  an  offer  is  well  taken. 

25.  Though  uie  person  alleged  to  have  made 
the  offer  had  domed  that  he  ever  tried  to  buy 
plaintiff's  claim  against  the  bank,  evidence  of 
plaintiff  that  he  had  made  such  an  offer  is  not 
admissible  for  the  purpose  of  impeaching  such 
person's  testimony  on  that  point;  it  being  on 
a  collateral  issue  on  an  impertinent  matter. 

26.  It  is  entirely  discretion ai-y  with  the  trial 
court  whether  a  witness,  after  the  evidence  is 
closed,  shall  be  permitted  to  again  occupy  the 
witness  stand. 

27.  Parol  evidence  is  competent  to  show  that, 
at  the  time  a  note  was  given  to  a  bank,  the 
maker  directed  that  any  deposit  he  should 
thereafter  make  should  be  credited  on  the  note, 
altiiongh  before  its  maturity,  for  it  did  not  in 
the  least  vary  or  contradict  the  note. 

26.  An  agreement  by  the  maker  of  a  note  to 
a  bank  that  any  money  thereafter  deposited 
by  him  in  the  bank  shall  be  credited  on  the 
note,  although  before  its  maturity,  need  not  be 
in  writing. 

20.  In  an  action  against  a  bank  for  damages 
to  business  and  credit,  consequent  on  the 
bank's  refusal  to  honor  checks,  it  appeared 
that  plaintiff  was  a  stock  dealer,  and  obtained 
money  from  the  bank  from  time  to  time  on  his 
checks  to  enable  him  to  purchase  hogs  suitable 
for  the  market,  the  proceeds  of  which,  when 
sold,  wem  deposited  In  the  bank  to  meet  his 
overdrafts,  and  that  to  meet  a  large  overdraft 
plaintiff  executed  a  note  for  a  portion  thereof 
payable  within  a  certain  time.  There  was  evi- 
dence that  at  the  time  the  note  was  given  plain- 
tiff expressly  directed  the  cashier  of  the  bank 
to  apply  the  deposits  that  might  be  made  from 
time  to  time,  as  the  hogs  should  be  sold,  as  a 
credit  on  the  note,  notwithstanding  it  might 
not  be  due  when  the  sales  were  made.  Held, 
that  it  was  proper  to  instmct  that  if  the  above 
facts  were  so,  aud  afterwards  and  before  the 
maturity  of  the  note  the  bank  received  money 
from  plaintiff,  which  was  credited  on  the  note, 
and  plaintiff  had  no  other  money  in  the  bank 
at  the  time  of  the  protest  of  his  checks,  then 
the  verdict  should  be  for  defendant. 

30.  An  erroneous  instruction,  given  at  the  in- 
stance of  a  party,  furnishes  him  no  basis  for 
an  affirmance  of  the  judgment  granting  him  a 
new  trial,  notwithstanding  such  instruction  is 
tn  conflict  with  those  given  for  the  other  party. 

81.  Where  the  maker  of  a  note  to  a  bank 


agreed  that  deposits  thereafter  made  by  him 
might  be  applied  <hi  the  note,  though  it  was 
not  due  when  such  deposits  were  made,  and  di- 
rected the  cashier  to  so  apply  the  deposits,  he 
is  estopped  from  claiming  such  deposits  as  sub- 
ject to  his  checks. 

Appeal  from  circuit  court;  Moigao  cmmty; 
D.  W.  Sbackleford,  Judge. 

Action  by  R.  8.  Roe  against  the  Bank  of 
Versailles.  From  an  order  granting  plain- 
tiff's motion  for  a  new  trial,  defendant  ap- 
peals.   Reversed. 

Robs  &  Bohling  and  W.  M.  Williams,  for 
appellant  Wm.  Forman  and  D.  E.  Wray, 
for  respondent 

SHERWOOD,  J.  Action  for  damages  to 
plaintiffs  business  and  credit  consequent  on 
the  refusal  of  defendant  bank  to  pay  certain 
checks  drawn  by  plaintiff  on  It,  notwithstand- 
ing plaintiff  alleged  be  bad  funds  in  the 
bank  subject  thereto.  Five  counts  make  up 
the  petition.  Each  count  alleged  plaintiff 
was  a  trader,  his  business  being  the  buying 
of  stock  In  Morgan  and  other  counties,  and 
he  was  a  customer  of  defendant  bank;  that 
in  October,  1897,  be  drew  a  check  upon  said 
bank,  which  was  duly  presented,  and  pay- 
ment thereof  refused  by  defendant  and  the 
check  protested;  that  he  had  funds  in  the 
bank  at  the  time  subject  to  said  check,  and 
that  the  nonpayment  thereof  resulted  In  seri- 
ous damage  to  his  business  and  credit;  and 
that  he  was  compelled  to  sacrifice  bis  prop- 
erty to  meet  the  demands  of  his  creditors 
In  consequence  thereof.  Each  count  alleged 
the  nonpayment  of  a  separate  check,  which 
Is  fully  described  by  the  name  of  the  payee, 
the  date,  and  the  amount  thereof;  and  dam- 
ages in  the  sum  of  $5,000  are  dalmed  In  each 
of  said  five  counts.  The  special  defense  re- 
lied upon  In  the  answer  Is,  In  substance,  that 
plaintiff  made  an  arrangement  in  August 
1887,  with  the  defendant  to  advance  him 
money  upon  his  checks  to  enable  him  to 
buy  bogs  suitable  for  the  market;  that  the 
proceeds  of  the  hogs,  when  sold  by  plaintiff, 
were  to  be  deposited  with  the  def«idant  to 
meet  the  overdraft  thus  created;  that  on  or 
about  the  23d  of  September,  1897,  his  over- 
draft exceeded  $1,000,  which  was  more  than 
the  bank  was  willing  to  carry,  and  its  offi- 
cers did  not  want  the  Indebtedness  to  appear 
in  that  form,  so  they  asked  him  to  make  a 
note  for  a  part  of  the  amount  and  he  gave 
his  note  for  $760,  due  In  30  days,  with  Wil- 
liam Calllson,  who  was  engaged  as  plaintiff's 
agent  In  selling  the  bogs,  as  surety  thereon; 
that  at  the  time  the  note  was  given  plaintiff 
had  on  hand  a  number  of  hogs,  which  he  had 
bought  with  the  money  advanced  by  the 
bank;  that  plaintiff  expressly  directed  the 
officers  of  the  bank  to  credit  on  said  note 
the  proceeds  of  said  hogs  as  the  same  should 
thereafter  be  deposited  from  time  to  time 
in  said  bank,  notwithstanding  the  note  might 
not  be  due  at  the  time  of  such  deposits;  that 
the  plaintiff  sold  the  hogs  and  deposited  the 
money  in  the  bank,  and  la  accordance  with 
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Us  directions  the  bank  applied  the  same  as 
a  credit  npon  said  note;  and  that  when  the 
checks  were  presented  there  was  no  money 
on  hand  subject  thereto,  and  they  were  not 
paid  for  that  reason. 

The  evidence  tended  to  show  that  plaintiff 
had  been  trading  in  stock,  and  about  the  1st 
of  Aug:Tist,  180T,  applied  to  the  president  of 
the  bank  of  Yersallles  for  money  to  enable 
him  to  buy  merchantable  hogs.  He  at  that 
time  deposited  $107.  This  seems  to  be  the 
only  money  belonging  to  plaintiff,  not  aris- 
ing from  the  proceeds  of  the  hogs,  ever  de- 
posited by  him.  It  was  agreed  that  the 
bank  would  advance  money  from  time  to 
time  on  his  checks  to  enable  him  to  purchase 
hogs  suitable  for  the  market  The  hogs  were 
to  be  ddivered  by  plaintiff  to  his  agent,  one 
William  Calllson,  and  when  sold  by  the  lat- 
ter the  money  was  to  be  deposited  In  the 
bank  to  meet  the  overdrafts  created  when 
they  were  purchased.  Plaintiff's  overdraft 
on  the  23d  of  September,  1807,  exceeded  $1,- 
000.  The  cashier  of  the  bank  was  unwilling 
to  have  the  Indebtedness  continue  to  appear 
in  that  shape  on  the  bank  books,  and  request- 
ed plaintiff  to  give  his  note  for  a  part  of  the 
amount  A  note  for  $750  was  accordingly 
executed  by  plaintiff,  with  Calllson  as  his 
surety.  It  was  payable  80  days  after  date. 
Plaintiff  then  had  a  number  of  hogs  which 
had  not  been  sold.  Subsequently,  about  the 
4th  of  October,  the  president  of  the  bank 
told  plaintiff  not  to  buy  any  more  hogs  and 
to  close  up  the  business.  The  defendant  In- 
troduced evidence  to  the  effect  that  at  the 
time  the  note  was  given  plaintiff  expressly 
directed  the  cashier  of  the  bank  to  apply  the 
deposits  that  might  be  made  from  time  to 
time,  as  the  hogs  should  be  sold,  as  a  credit 
on  the  note,  notwithstanding  it  might  not  be 
due  when  the  sales  were  made,  and  that 
he  Treated  these  directions  to  the  president 
of  the  bank,  when  the  latter  directed  him  to 
close  up  the  business  about  the  4th  of  Oc- 
tober.  1807.  Both  the  president  and  the  cash- 
ier testified  that  this  was  the  understanding 
and  arrangement  with  the  plaintiff,  and  the 
testimony  of  Mr.  Calllson  corroborated  their 
view  of  the  matter.  On  his  part,  plaintiff 
dmied  that  he  gave  any  such  directions,  or 
had  any  such  agreement  vrith  the  officers  of 
the  bank.  And  it  was  testified  by  Dr.  Woods, 
president  of  the  bank,  that  on  or  about  the 
4th  of  October  plaintiff  was  at  the  bank  and 
toM  Dr.  Woods  that  he  (plalntier)  had  depart- 
ed from  the  ccmtract  by  taking  part  of  the 
bogs  bought  and  instead,-  as  per  contract 
of  turning  them  over  to  Calllson,  had  taken 
them  to  Cooi)er  county  and  sold  them  there, 
and  that  they  were  not  such  hogs  as  the 
president  bad  agreed  plaintiff  might  use  the 
credit  of  the  bank  to  pay  for.  This  state- 
ment of  Dr.  Woods  was  not  denied  by  plain- 
tiff. There  was  evidence  upon  the  one  part 
that  plaintlirB  credit  was  injured  by  the 
protest  of  bis  checks,  and  that  he  made  some 
sacrifice  of  his  property,  which  he  attributed 
07&W.-20 


to  the  action  of  defendant  In  refusing  pay- 
ment of  such  checks;  and,  upon  the  other 
hand,  there  was  evidence  that  the  only  credit 
plaintiff  ever  had  grew  out  of  the  fact  that 
the  bank  was  furnishing  him  the  money 
to  trade  upon,  and,  further,  that  he  sustain- 
ed no  loss  by  the  selling  of  his  personal  prop- 
erty and  the  trading  of  his  land  for  other 
property,  as  testified  by  him. 

The  court,  at  the  instajice  of  plaintiff,  gave 
these  instructions:  "The  court  instructs  die 
Jury  that  If  they  find  for  the  plaintiff,  In 
estimating  the  damages  he  has  sustained  by 
reason  of  the  refusal  at  the  defendant  to 
pay  his  checks,  they  should  give  the  plaintiff 
such  temperate  damages  as  they  believe  from 
the  evidence  would  be  a  reasonable  compen- 
sation for  the  Injury  he  must  have  sustained 
by  reason  of  the  refusal  of  the  defendants 
to  pay  plalntUTs  checks,  not  to  exceed,  how- 
ever, the  sum  of  $S,000  on  each  count  in 
plaintiffs  petition.  The  court  instructs  the 
Jury  that  they  are  the  sole  and  exclusive 
Judges  of  the  weight  of  the  evidence  and  the 
credibility  of  the  witnesses,  and  In  determin- 
ing the  weight  that  should  be  given  to  the 
testimony  of  any  witness  In  this  case  they 
may  take  Into  consideration  his  Interest  In 
the  result  of  this  suit  as  wdl  as  his  manner 
and  deportment  while  giving  his  testimony. 
The  court  instructs  the  Jury  that  the  defend- 
ant had  no  right  to  apply  the  deposit  of  the 
plaintiff  to  the  payment  of  the  note  of  plain- 
tiff held  by  defendant,  tmless  after  the  note 
was  mode  and  executed,  and  before  payment 
of  the  checks  of  plaintiff  was  refuaed  by  the 
defendant  there  was  an  express  agreement 
made  and  entered  Into  between  plaintiff  and 
defendant  whereby  it  was  agreed  that  the 
defendant  should  so  apply  such  deposit;  and 
the  burden  is  on  the  defendant  to  prove  such 
agreement  by  a  preponderance  of  the  evi- 
dence, and  unless  It  has  so  shown  to  the  sat- 
isfaction of  the  Jury  they  should  find  for  the 
plaintiff  on  each  count  of  his  petition,  and 
assess  his  damages  on  each  teunt  at  a  sum 
not  exceeding  $5,000."  These  were  all  the 
instructions  plaintiff  asked,  and  to  their  giv- 
ing, defendant  excepted. 

On  its  part  defendant  bank  asked,  and  the 
court  over  plalntUTs  exceptions,  gave,  these 
Instructions:  "You  are  Instructed  that  if 
you  believe  and  find  from  the  evidence  In 
this  case  that  the  plaintiff  executed  and  de- 
livered to  the  defendant  his  promissory  note 
for  $750,  dated  September  28,  1897,  and  that 
the  same  was  to  meet  a  part  of  the  over- 
draft previously  made  by  the  plaintiff,  and 
that  plaintiff  instructed  the  cashier  of  the 
defendant  at  the  time  of  the  giving  at  said 
note,  or  Immediately  thereafter,  to  credit  his 
said  note  with  any  money  deposited  In  said 
bank  to  his  credit  whether  said  note  was 
due  or  not  &nd  that  afterwards  and  before 
the  maturity  of  said  note  the  defendant  did 
receive  money  from  the  plaintiff  which  was 
credited  on  said  note,  and  that  plaintiff  had 
no  other  money  In  defendant  baiik  at  the 
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time  of  the  protest  of  said  checks,  tbea  your 
verdict  must  be  for  the  def«idant.  Tbe 
court  Instructs  the  Jury  that  although  they 
may  believe  and  find  from  the  evidence  that 
plamtlff  bad  money  on  deposit  in  defendant 
bank  at  the  time  defendant  caused  said 
checks  to  be  protested,  yet  If  you  further 
Qnd  from  the  evidence  that  plaintiff  did  not 
sustain  any  actual  damages  In  his  business 
as  a  stock  trader,  and  that  he  did  not  suffo' 
loss  of  credit  by  reason  of  such  refusal  of 
defendant  to  pay  his  said  checks,  then  your 
verdict  cannot  be  for  more  than  nominal 
damages;  but,  if  payment  of  the  check  was 
AvrougfuUy  refused,  then  you  should  find  your 
verdict  for  the  plaintiff  for  nominal  damages, 
even  though  no  actual  damages  have  be^i 
proven." 

Tbe  cause  being  submitted,  the  Jury  re- 
turned this  verdict:  "We,  the  jury,  find  the 
Issues  for  the  defendant  on  each  of  the  five 
counts  in  the  petition.  W.  P.  Tooley,  Fore- 
man." Judgment  was  entered  of  record  in 
accordance  with  verdict  of  Jury,  and  within 
proper  time  plaintiff  filed  his  motion  for  new 
trial,  as  follows:  "Now  comes  the  above 
plaintiff  and  moves  the  court  to  set  aside  the 
verdict  and  Judgment  in  the  above  entitled 
cause,  rendered  on  the  2Tth  day  of  April, 
1S98,  and  grant  a  new  trial  herein,  for  the 
following  reasons:  First,  because  said  ver- 
dict is  against  the  law,  against  the  evidence, 
and  against  the  law  and  the  evidence;  sec- 
ond, because  the  court  erred  in  admitting 
illegal  and  Incompetent  evidence  on  behalf  of 
the  defendant  and  over  the  objections  of  the 
plaintiff;  third,  because  the  court  refused  to 
admit  legal  and  proper  evidence  offered  by 
tbe  plaintiff;  fourth,  because  the  court  erred 
in  giving  111^^1  and  Improper  instructions  on 
behalf  of  the  defendant  and  over  the  objec- 
tions of  the  plaintiff;  fifth,  because  the  court 
erred  in  refusing  legal  and  proper  instruc- 
tions asked  by  tbe  plaintiff;  sixth,  because 
the  verdict  is  against  the  weight  of  the  evi- 
dence; seventh,  because  the  court  erred  in 
refusing  to  give  a  peremptory  Instruction  at 
the  close  of  the  case,  directing  a  v^xiict  for 
the  plaintiff."  The  court  granted  the  mo- 
tion for  new  trial,  but  did  not  specify  of 
record  the  ground  or  grounds  on  which  its 
action  was  bottomed,  as  the  statute  express- 
ly requires.     Rev.  St.  §  801. 

1.  As  the  trial  court  failed  to  specify  tbe 
basis  of  its  action,  it  would  be  Iiighly  Im- 
proper for  this  court  to  assume  that  Its  ac- 
tion in .  granting  the  motion  was  based  on 
any  particular  ground;  and  so  the  result  of 
the  action  of  the  trial  court  in  not  obeying 
the  statutory  command  will  be  that  the  rul- 
ing of  that  court  will  have  to  be  tried  <hi 
the  same  basis  and  plan  as  prevailed  In  this 
state  prior  to  the  hiventlon  of  the  new  statu- 
tory rule.  Proceeding,  then,  <m  the  old  basis 
and  familiar  plan,  it  will  be  necessary  to 
look  into  the  correctness  of  the  ruling  of  the 
lower  court— First,  In  admitting  or  rejecting 
evidence;    second,  In  giving  instructions. 


2.  Relative  to  the  first  point,  there  were  a 
number  of  objections  taken  by  plaintiff  re- 
garding ruling  on  evidence,  which  will  now 
be  examined. 

(a)  Plaintiff  was  asked  as  to  tbe  extent 
of  the  Injury  done  him  in  his  business  by 
the  refusal  of  the  bank  to  honor  his  checks. 
On  objection  of  defendant,  this  question  was 
denied;  but  immediately  thereafter  the  same 
thread  of  thought  and  inquiry  was  pursued 
to  Its  fullest  extent,  despite  defoidanf s  ob- 
jections. Tbe  exclusion  of  evidence  at  one 
time,  coui>led  with  its  subsequent  admission, 
cannot  constitute  ground  for  complaint  that 
prejudicial  error  has  occurred.  Beardon  v. 
RaUway  Co..  114  Mo.,  loc.  dt  402.  21  &  W. 
731;  Hollmann  v.  L«nge,  148  Mo.,  loc  clt 
107,  108,  44  8.  W.  752.  A  doctrhie  CMitiary 
to  this  was  declared  by  this  court  in  State 
T.  Grate,  68  Mo.  22.  But  that  case  cannot 
stand  with  the  case  heretofore  cited,  and  It 
should  not  be  followed. 

(b)  Cross-examUilng  Lobban,  defendant  en- 
deavored to  ascertain  what  was  tbe  source 
of  plaintiff's  credit  in  doing  business.  So 
these  questions  were  asked  and  these  an- 
swers returned:  "Q.  Did  you  undei-stand 
from  any  other  source,  any  other  way—  Did 
you  get  your  Information  from  any  one  that 
the  credit  he  had  in  the  stock  business  was 
on  account  of  the  Bank  of  Versailles  furnish- 
ing money,— funds  to  trade  in  stock  with? 
A.  I  might  have  heard  it  indh-ectly,  but  I 
don't  know.  Q.  Do  you  know  now?  A.  Xo, 
sir.  Q.  And  his  credit  In  that  community 
was  based  upon  that  fact,— that  tbe  Bank 
of  Versailles  was  furnishing  him  money? 
A.  It  might  have  had  somethkig  to  do  with 
it.  I  don't  know."  In  reference  to  this 
matter,  plaintiff  says:  "Certainly  It  was  as 
Improper  question.  How  he  acquired  his 
credit  was  not  an  issue."  In  answering  this 
criticism  ot  plaintiff,  respecting  the  court's 
admitting  the  witness  to  answer,  as  ab.ive 
stated,  there  are  several  answers:  First. 
The  objection  to  tbe  question  was:  "I  ob- 
ject to  the  question  as  incompetent,  irrde- 
vant,  and  Immaterial."  Of  such  an  objec- 
tion, this  court  has  said,  for  over  50  years, 
that  It  Is  "no  objection  at  all."  and  only 
equivalent,  as  Judge  Ryland  said  on  one  oc- 
casion, to  saying,  "I  object"  Ftom  the 
numerous  objections  ot  this  sort  which  ap- 
pear in  our  records  at  every  term  of  this 
court.  It  would  3eem  that  no  amount  <^  cata- 
pultic  force  would  be  sufficient  to  convey  to 
tbe  minds  of  practitioners  the  abscdute  and 
indispensable  necessity  of  specific  objectiws 
to  the  admission  of  improper  evidence.  Sec- 
ond. There  was  no  exception  saved  to  either 
question  or  answer.  So  that,  even  if  the 
objection  to  the  question  had  been  well  tak- 
en, it  would  have  availed  naught,  because 
no  exception  was  taken  upon  the  overrulbig 
of  the  objection.  Third.  The  answer  of  the 
witness  showed  a  wholesale  Ignorance  of  the 
subject  of  Inquiry,  and  therefore  neither 
question  nor  answer  could  have  worked  plal*- 


Digitized  by 


Google 


M».) 


ROE  V.  BANK  OF  VERSAILLES. 


807 


tiff  any  hurt  Fourth.  Each  question  and 
answer  was  hearsay,  pure  and  simple.  Fifth. 
What  the  witness  "understood"  woB  not  evi- 
dence. State  T.  Gritzner.  134  Mo.,  loc.  clt 
525,  88  S.  W.  30,  and  cases  cited;  State  ▼. 
Ilagan  (Mo.)  65  S.  W.  249. 

(c)  Arnholt  testified  that  he  was  surety  for 
plaintiff  ou  a  note  to  Dr.  Feaster  for  |110. 
Then  this  question  was  asked  witness:  "Did 
Dr.  Feaster  say  anything  to  Mr.  Roe  alx>ut 
bis  checlis  being  protested,  when  the  matter 
■was  fixed  up?"  Defendant's  objection  to 
this  question  preTailed,  and  properly  pre- 
vailed. If  the  conversation  of  Dr.  Feaster 
and  plaintiff  were  admissible  In  this  case, 
then  hearsay  always  U  original  and  legiti- 
mate evidence. 

<d)  Relative  to  the  rulhig  of  the  court  in 
rejecting,  when  offered  by  plaintiff  in  evi- 
dence, the  motion  filed  by  defendant  to  rule 
plaintiff  to  security  for  costs;  the  declared 
object  of  80  offering  the  motion  being  to 
show  plaintiff  was  Insolvent  On  objection 
by  defendant  this  motion  was  hdd  inadmis- 
sible. In  their  brief,  plaintiff's  counsel  as- 
sert that  this  motion  was  admissible  on  the 
theory  that  it  was  an  admission  by  defend- 
ant that  plaintiff  was  Insolvent  True;  but 
insolvent  when?  Clearly  at  the  time  of  suit 
brought  and  not  otherwise.  The  gravamen 
of  plaintiff's  suit  was  the  loss  of  credit  plain- 
tiff sustained,  and  the  serious  damage  to  his 
business,  consequent  on  defendant's  refusal 
to  honor  his  checks;  he  having  at  the  time 
funds  in  defendant  bank  on  which  he  drew. 
Consequently  the  subsequent  Insolvency  of 
plaintiff  bore  no  relevancy  to  the  issue  Joined. 
Besides,  plaintiff  was  permitted  to  show  his 
financial  condition  after  the  protest  of  his 
chediis,  and  so  no  poesible  injury  accrued  to 
him,  even  if  the  trial  court  erred  in  ruling 
out  the  motion  for  costs,  which  ruling  we 
hold  was  not  error. 

(e)  It  was  entirely  competent  to  prove  by 
parol  through  the  cashier,  Stephens,  that 
plaintiff  bad  been  "doing  business"  with  the 
bank,  prior  to  August  1,  1897.  No  resort  to 
defendant's  books  was  necessary  for  that 
purpose.  The  evidence  was  admissible  on 
similar  gi-ounds  to  the  instance  where  you 
may  prove  by  parol  a  person  was  acting  as 
an  officer,  though  you  could  not  by  parol 
prove  he  was  an  officer. 

rf)  PlaintlfTs  objection  to  Dr.  Woods,  the 
president  testifying  that  he  made  an  agree- 
ment with  plaintiff  whereby  the  latter  was  to 
get  money  from  the  bank  to  buy  a  certain 
de)!eriptlon  of  hogs,  on  the  ground  that  the 
president  could  not  contract  for  the  bank  to 
loan  its  money  to  a  cnstomer,  had  in  the  di^ 
cnmstances  here  presented  no  foundation  in 
law.  As  was  said  by  Gantt  P.  J.,  when 
speaking  as  the  organ  of  the  court  in  Spark 
V.  Dispatch  Co.,  104  Mo.,  loc.  dt  640,  15 
8.  W.  417,  12  L.  R.  A.  714,  24  Am.  St  Rep. 
351:  "The  president  of  a  business  corpora- 
tion is  its  chief  executive  officer.  He  may, 
without  any  special  authority  from  the  board 


of  directors,  perform  sD  acts  ot  aa  ordinary 
nature  which  by  usage  or  necessity  are  Inci- 
dent to  his  office,  and  may  bind  the  corpora- 
tion by  contracts  in  matters  arising  in  the 
usual  course  of  business.  Boone,  Corp.  1 144; 
Stokes  V.  Pottery  Co.,  46  N.  J.  Law,  237." 
But  apart  from  direct  authority  owing  to 
and  arising  from  official  position,  it  docs  not 
lie  In  plalntlfTs  mouth,  after  having  borrow- 
ed the  money  from  the  bank  through  the 
president,  now  to  deny  the  authority  of  the 
president  either  to  loan  the  money  to  him 
or  to  dictate  the  terms  of  such  loan.  If  the 
plaintiff's  position  be  correct,  that  the  presi- 
dent had  no  authority  to  loan  the  bank's 
money,  then  it  inevitably  follows  that  plain- 
tiff never  got  the  money  from  the  bank  at 
all,  and  consequently  had  no  money  in  the 
bank  to  draw  on,  and  therefore  liad  no 
ground  of  action  against  the  bank  for  not 
honoring  his  checks.  In  other  words,  plain- 
tilTs  position  on  this  point  If  successful, 
would  cause  the  bottom  to  drop  out  of  his 
cause  of  action.  Not  only  is  plaintiff  estop- 
ped from  pleading  the  president's  lack  of 
power  In  this  regard,  but  the  bank  itself,  hav- 
ing let  the  plaintiff  have  its  money,  through 
the  assumed  agency  of  its  president  (if  it 
was  assumed),  is  also  estopped  to  deny  the 
legitimate  nature  of  the  loan.  And  in  the 
absence  of  countervailing  evidence,  inasmuch 
as  the  bank's  books  show  the  loan  was  made, 
it  will  be  presumed  that  tlie  nature  and  char- 
acter and  all  the  essential  features  of  the 
loan  were  made  known  to  the  bank;  and,  as 
no  disapproval  by  the  bank  of  the  loan  ap- 
I>earB,  It  will  be  presumed  the  bank  approv- 
ed of  the  loan  in  all  points  and  particulars, 
for  this  is  the  ordinary  presumption  of  law 
and  the  usual  course  of  business.  Long  v. 
Smelting  Co.,  68  Mo.  422;  Breckinridge  v. 
Insurance  Co.,  87  Mo.,  loc.  clt  71;  Story,  Ag. 
i  140;  Lenox  r.  Harrison,  88  Mo.,  loc.  clt. 
486,  and  cases  cited.  And  on  another  ground, 
even  if  the  act  of  the  president  were  wholly 
unauthorized,  that  act  can  be  upheld,  and 
that  is  on  the  basis  of  ratification,  which  is 
as  effectual  against  a  corporation  as  against 
an  individual  in  like  circumstances,  and  tan- 
tamount to  prior  authorization.  Bank  v. 
Frlcke,  75  Mo.  178,  42  Am.  Rep.  897,  and 
cases  cited;  Bank  ▼.  Gay,  63  Mo.  38,  21  Am. 
Rep.  430. 

(g)  If  Dr.  Woods,  the  president  either  in 
point  of  law,  as  being  the  executive  officer 
of  Uie  bank,  or  through  custom  or  usage,  or 
in  consequence  of  ratification,  was  or  be- 
came authorized  to  make  the  contract  with 
plaintiff  about  the  hogs  and  the  terms  on 
which  plaintiff  could  get  the  money,  it  was 
entirely  competent  to  permit  Dr.  Woods  to 
state  what  kind  of  hogs  under  the  terms  of 
the  contract  plaintiff  was  to  buy  as  a  condi- 
tion of  getting  credit  at  the  bank. 

(h)  Error  did  not  occur  in  admitting  in  evi- 
dence the  entry  from  the  Journal,  showing 
that  $267.71  had  been  paid  on  the  note  for 
$750.     The  witness   Stephens    had    alread* 
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without  objection  testified  to  that  fact  A 
payment  can  always  be  shown  by  parol, 
even  though  a  receipt  be  given  for  such  pay- 
ment But  plalntifr  objected  to  the  journal 
entry  showing  payment  on  the  ground  that 
the  note  was  the  best  evidence.  The  note, 
however,  is  not  before  as,  and  as  It  Is  not 
contained  In  defendant's  abstract,  though  It 
appears  It  was  Identified  by  the  witness,  so 
It  cannot  be  ascertained  whether  there  was 
a  credit  on  the  note  or  not  If  plaintiff  had 
desired  to  supply  the  omission  In  defendant's 
abstract  and  make  the  note  and  its  lack  of 
a  credit  prominent  he  should  have  comi^led 
with  onr  rule  11  by  filing  an  additional  ab- 
stract covering  the  omission;  but  this  could 
not  be  done  by  making  a  similar  statement 
in  a  brief  as  here  attempted. 

(1)  The  testlm<Hiy  of  Dr.  Feaster  as  to 
plaintiff  not  being  a  good  trader,  and  to  bis 
not  having  as  good  credit  as  other  men  had, 
was  received  without  objection  by  plaintiff; 
but  It  was  moved  by  him  to  be  stricken  out 
Under  the  ruling  in  State  v.  Marcks,  140 
Mo.,  loc.  clt  668,  41  S.  W.  973,  43  S.  W.  1095, 
unless  testimony  is  admitted  over  a  party's 
objection,  it  is  too  late,  afterwards,  to  move 
its  exclusion.  But  whether  the  trial  court 
erred  or  not  In  this  ruling  Is  foreclosed  from 
consideration  by  reason  of  the  fact  that  no 
exceptions  were  saved  thereto. 

ii)  Aa  to  the  deposition  of  Oalllson,  offer- 
ed by  defendant  in  evidence,  to  this  plaintiff 
objected,  and  the  objection  was  overruled; 
but  as  exception  was  not  saved  to  this  over- 
ruling, the  point  Is  not  open  for  review.  And, 
besides,  as  plaintiff  states  "CalUson  did  not 
testify  to  anything  material  to  the  Issues  In 
the  case,"  there  was,  in  any  event  no  oc- 
currence of  prejudicial  error. 

(k)  As  to  whether  Dr.  Feaster  offered 
plaintiff  to  buy  his  claim  against  the  bank 
was  wholly  Immaterial  and  foreign  to  the  is- 
sues Joined,  and  so  the  objection  to  asking 
plaintiff  in  regard  to  Dr.  Feaster  making  him 
such  an  off^  was  well  taken,  and  so  the 
court  ruled.  It  is  said  by  plaintiff  that  "Dr. 
Feaster  had  denied  that  he  ever  tried  to  buy 
plaintiff's  claim  against  the  bank,  and  the 
purpose  was  to  impeach  his  testimony  on  this 
point"  But  such  testimony,  being  on  a  col- 
lateral issue,  on  an  impertinent  matter,  could 
not  be  offered  for  the  purpose  of  Impeach- 
ment Bank  V.  Mnrdock,  62  Mo.,  loc.  clt  75, 
and  cases  cited.  Besides,  there  was  no  ex- 
ception saved  to  this  ruling. 

(1)  It  was  entirdy  discretionary  with  the 
trial  court  whether  Stephens,  after  the  evi- 
dence was  closed,  should  be  i>ermitted  again 
to  occupy  the  witness  stand.  State  v.  Smith, 
80  Mol  516;  Jackson  v.  RaUway  Oo.,  118  Mo. 
190,  24  S.  W.  192;  Collins  v.  Lumber  Co.,  128 
Mo.  451,  31  S.  W.  24;  State  T.  EUsenhoor,  132 
Mo.  140,  33  S.  W.  785. 

(m)  Parol  evidence  was  competent  to  show 
that  at  the  time  the  note  was  given  plaintiff 
directed  any  deposit  he  might  thereafter 
make  should  be  credited  on  the  note,  al- 


though before  Its  maturity,  did  not  in  the 
least  vary  or  contradict  the  note.  The  rule 
which  prohibits  the  Introduction  of  parol 
contemporaneous  evidence  does  not  apply 
where  there  is  offered  In  evidence  a  distinct 
collateral  contemporaneous  agreement  inde- 
pendent of  and  not  varying  the  written  agree- 
ment though  It  relates  to  the  same  subject- 
matter.  Brown  v.  Bowen,  90  Mo.,  loc.  clt 
190,  2  S.  W.  396,  and  cases  cited;  Greening 
▼.  Steele,  122  Mo.  287,  28  S.  W.  971.  These 
observations  are  also  sufficient  to  cover  and 
combat  objection  to  Dr.  Wood's  testimony. 
It  was  not  necessary,  for  reasons  already 
given,  that  such  an  agreement  should  be  in 
writing.  And  no  exception  was  noted  to  the 
latter  ruling,  and  the  court  did  not  pass  on 
the  former  objection,  as  to  which  Brown  v. 
Bowen  has  been  cited.  Having  thus  discuss- 
ed the  court's  rulings  as  to  the  admission  or 
rejection  of  evidence,  we  hold  no  reversible 
error  occurred  as  to  such  admission  or  rejec- 
tion. 

3.  We  now  pass  to  the  consideration  of  the 
instructions.  If  the  remarks  hereinbefore 
made  are  correct  as  to  the  admissibility  of 
evidence  regarding  a  parol  agreement  exe- 
cuted contemporaneously  with  the  execution 
of  the  note,  then  the  Instruction  on  this 
point,  given  at  defendant's  instance,  was 
right  and  that  given  for  plaintiff,  which 
asserts  that  defendant  had  no  right  to  apply 
the  deposits,  unless  after  the  note  was  exe- 
cuted, there  was  an  express  ag^^ement  be- 
tween the  parties  that  the  deposits  might  be 
ai^lied  before  maturity  of  the  note,  was 
wrong.  These  instructions  evldentiy  cannot 
stand  together.  Under  the  ruling  in  Blue- 
dorn  V.  RaUroad  Co.,  106  Mo.  430,  18  S.  W. 
1103,  32  Am.  St  Rep.  615,  If  plalnUrs  In- 
structi(ms  are  correct  In  every  point  and  par- 
ticular, and  he  recover  In  the  court  below, 
and  the  defendant's  instructions  are  given, 
though  incorrect  and  he  appeals,  this  will 
authorize  a  reversal,  though  caused  by  de- 
fendant's self-invited  error.  If  this  ruling 
bad  continued  to  be  the  law,  then  plaintiff 
in  this  case.  If  an  instruction  In  his  behalf 
had  been  eiToneons,  and  that  on  part  of  de- 
fendant entirely  free  from  error,  could  in  all 
confidence  rely  on  an  afilrmance  of  the  Judg- 
ment or  order  granting  a  new  trial,  because^ 
as  Is  said  in  Bluedorn's  Case.  "It  Is  reversi- 
ble error  to  give  conflicting  instructions,  no 
matter  at  whose  Instance  they  are  given." 
In  other  words,  a  party  in  fault  Is  In  better 
condition  than  a  party  free  from  fault  and 
so  long  as  the  former  can  continue  to  stuff 
the  record  with  error,  so  long  he  may  con- 
tinue to  baffle  the  administration  of  the  law 
and  defiantiy  defeat  the  ends  of  justice.  But 
this  preposterous  ruling  was  not  of  long  du- 
ration. It  was  smitten  "hip  and  thigh,"  and 
overthrown.  In  Baker  v.  Railroad  Co.,  122 
Mo.  533,  26  &  W.  20.  Similar  rulings  were 
also  made  In  Christian  v.  Insurance  Co.,  143 
Mo.,  loc.  clt  468,  45  S.  W.  208,  and  State  y. 
Cable,  117  Mo.,  loc.  clt  886.  22  S.  W.  863. 
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Under  these  later  mllngs.  If  plaintiff's  hi- 
stnictlon,  which  necessitated  the  making  of 
an  express  agreement  about  the  use  of  de- 
posits  after  the  note  was  executed,  was 
wrong,  then  this  gives  plaintiff  no  basis  for 
an  affirmance  of  the  Judgment,  notwlttistaiid- 
Ing  such  Instruction  was  in  conflict  with 
those  given  for  defendant.  What  already 
has  been  ruled  in  reference  to  the  validity 
of  a  iMirol  agreement  made  contemporaneous- 
ly with  the  execution  of  the  note  settles  the 
correctness  of  defendant's  instruction  on  this 
point  in  Its  favor. 

4.  The  parol  agreement  between  Dr. 
Woods  and  plaintiff  for  the  use  of  the  de- 
posits as  fast  as  they  came  in  being  valid, 
there  can  be  no  doubt  as  to  the  right  of  the 
cashier  to  obey  plaintiff's  directions  in  this 
regard.  Plaintiff  had  the  undoubted  right 
to  give  directions  as  to  how  his  deposits 
should  be  applied,  and  these  directions  behig 
given  under  a  previously  made  agreement, 
and  the  deposits  applied  as  directed,  plain- 
tiff is  clearly  estopped  from  taking  any 
course  opposed  to  his  previous  agreement 
and  directions.  Bunce  v.  Beck,  46  Mo.  333; 
Guffey  V.  O'Keiley,  88  Mo.,  loc.  clt  429,  57 
Am.  Bep.  424. 

Finding  no  error  In  admitting  ae  excluding 
evidence,  and  no  prejudicial  error  In  giving 
instructions  of  which  plaintiff  can  complain, 
we  reverse  the  Judgment  and  remand  the 
cause,  with  directions  to  the  lower  court  to 
enta  Judgment  on  the  verdict    All  concur. 


GRIFFITH  V.  MOSLBT. 
^Supreme  Conrt  of  Arkansas,    March  6,  1902.) 

NKW    TRIAlr-IMPBACHINO   VBJBDICT— AFFIDA- 
VITS   OP   JURORS— CONDUCJT  OF  TRIAL 
JUDOB— CONSENT    OF   PARTUS. 

l.The  affidavits  of  jurors  that  the  trial 
jndi^  went  into  their  room  while  they  were 
deliberating  open  the  case,  aud  made  certain 
Etatements,  are  not  admissible  to  impeach  tha 
verdict. 

2.  A  party  consenting  to  the  trial  judge  en- 
tering the  jury  room,  and  privately  instmctlng 
the  jury  while  they  are  deliberating  on  the 
case,  cannot  complain,  thongh  it  was  improp- 
er for  the  jadge  to  do  so. 

Appeal  from  circuit  court.  Miller  county; 
Joel  D.  Conway,  Judge. 

Action  by  J.  N.  Griffith  against  J.  G.  Mos- 
ley.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Afiirmed. 

Klrby  &  Carter,  for  appellant.  W.  H. 
Arnold,  for  appellee. 

BATTLE,  J.  This  action  was  brought  by 
3.  N.  Griffith  against  J.  G.  Hosley  to  recover 
the  possession  of  a  sow  and  her  pigs.  Both 
parties  claimed  the  property  sued  for  and  Its 
possession.  The  issues  In  the  case  were  tried 
by  a  Jury,  which,  after  hearing  the  evidence 
adduced  by  the  imrtles,  returned  a  verdict  in 
favor  of  the  defendant,  and  Judgment  was 


rendered  accordingly,  and  plaintiff  appealed. 

The  record  shows  that  each  party  Intro- 
duced a  number  of  witnesses  at  the  trial, 
and  that  the  testimony  of  the  witnesses  of 
each  party  tended  to  show  that  he  was  the 
owner  of  the  sow  and  pigs.  The  evidence 
adduced  by  the  appellant  tended  to  prove, 
among  other  thtaigs,  that  he  lost  the  sow  and 
pigs  for  three  or  four  months  before  the  com- 
mencement of  this  action,  and  that  when  he 
found  them  be  was  enabled,  to  a  considera- 
ble extent,  to  Identify  them  by  flesh  marks. 

After  the  verdict  and  Judgment,  on  the 
14th  of  June,  1900,  the  appellant  filed  a  mo- 
tion for  a  new  trial,  alleging  that  the  ver- 
dict was  contrary  to  the  law  and  evidence, 
and  on  the  22d  day  of  June,  1900,  filed  a  mo- 
tion to  amend  his  motion  for  a  new  trial  by 
alleging  therein,  as  a  ground  thereof,  that 
the  judge  of  the  court  went  into  the  room 
where  and  when  the  jury  was  considering 
its  verdict,  at  its  request,  and  while  there 
said  that  It  was  Impossible  or  very  hard  to 
recognise  stock  by  Its  flesh  marks  aftw  It 
bad  been  gone  three  or  four  months,  and 
attached  to  the  motion  the  affidavits  of  three 
Jurors  to  sustain  this  allegation. 

The  appellee  filed  a  motion  to  strike  out 
the  motion  to  amend  because  it  was  not  filed 
within  the  three  days  prescribed  by  law,  and 
to  strike  from  the  files  of  the  court  the  three 
affidavits  because  they  were  made  to  Im- 
peach the  vwdlct.  Nothing  was  brought  to 
the  knowledge  of  the  court  to  sustain  the 
motion  to  amend,  except  the  affidavits.  On 
the  contrary,  the  blU  of  exceptions  shows 
that  the  Judge,  by  the  consent  of  the  par- 
ties, went  into  the  Jury  room  to  ascertain 
whether  there  was  a  probability  of  the  jury 
agreeing,  and  that  he  had  no  recollection  of 
the  remark  or  statement  set  forth  in  the  af- 
fidavits, and  did  not  believe  that  he  had 
made  it,  and  that  he  said  nothing  which 
could  have  influenced  the  Jury  for  or  against 
either  party. 

The  motion  to  strike  out  and  from  the 
flies  of  the  court  was  sustained;  and  the 
motion  for  a  new  trial  was  overruled. 

The  only  question  In  the  case  is,  were  the 
affidavits  admissible  to  Impeach  the  verdict 
of  the  Jury?  This  question  has  been  answer- 
ed In  the  negative  by  many  decisions  of  this 
court  Pleasants  v.  Heard,  15  Ark.  403;  Fain 
V.  Goodwin,  36  Ark.  109;  Railway  Co.  v. 
Cantrell,  37  Ark.  519,  40  Am.  Rep.  106; 
Ward  V.  Blackwood,  48  Ai^.  398,  3  S.  W. 
624. 

The  judge  should  not  have  gone  Into  the 
room  where  and  when  the  jury  was  consid- 
ering its  verdict,  but  Inasmuch  as  the  appel- 
lant consented  he  cannot  complain.  If  the 
Jury  needed  Instmctlons  or  Information  as 
to  the  law  or  facts  in  the  case,  it  should 
have  gone  before  the  court  to  receive  the 
same  In  the  presence  of  the  parties. 

Judgment  afilrmed. 
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HBNRY  T.  TITJiAR. 
(Supreme  Oourt  of  Arkansas.    March  8^  1902.) 

ADMINISTRATION  —  WIDOW'S  A1.L0WANCB  — 
SMALL  KSTATBS— VESTED  RIGHT— WAIVER. 
Sand.  &  M.  Dig.  f  3,  provides  that,  when 
the  persona!  estate  of  a  decedent  does  not  ex- 
ceed $300,  the  conrt  shall  make  an  order  vest- 
ing it  in  the  widow  and  children,  and,  if  it 
does  not  exceed  $800,  the  widow  or  children 
may  retain  the  $300  out  of  such  property. 
Section  74  requires  a  widow  to  cause  an  ap- 
praisement to  b«  made  within  30  days,  but 
provides  that  she  shall  not  be  barred  of  the 
benelit  of  section  3  b^  failure  to  make  an  ap- 
praisement or  file  a  list  within  the  time  sped- 
tied  in  the  section.  Held,  that  a  widow  who 
failed  to  cause  the  appraisement  to  l>e  made 
within  the  time  required  by  section  74  did  not 
lose  her  rights  thereby. 

Appeal  from  circuit  court,  Desha  county; 
Autonlo  B.  Grace,  Judge. 

Petition  by  Bessie  E.  Henry  against  T. 
F.  TUlar,  administrator.  From  a  Judgment 
tot  defendant,  plaintiff  appeals.    Reversed. 

F.  W.  Henry  died  Intestate,  leaving  a 
widow,  but  no  cblldren.  T.  F.  Till&r  was 
appointed  administrator  of  Henry's  estate. 
On  January  2,  1899,  is  vacation,  the  probate 
judge  made  an  order  of  sale  of  tbe  personalty 
of  tbe  estate,  and  the  administrator  sold 
same,  and  made  report  of  sale,  showing 
$232.77  as  the  amount  realized.  On  the  16th 
day  of  February,  1890,  appellant,  the  widow 
of  decedent,  filed  her  petition,  alleging  that 
decedent  left  no  children;  that  the  value  of 
the  estate  was  less  than  $800;  prayed  that 
the  administrator  be  ordered  to  pay  the  pro- 
ceeds of  the  sale  ($232.76)  to  her,  as  part 
imyment  of  the  amount  allowed  her  by  sec- 
tion 3,  Sand.  &  H.  Dig.  The  administrator 
tiled  a  response  to  the  petition,  admitted  the 
facta  alleged  In  petition,  and  claimed  that 
appellant  had  waived  her  right  to  the  allot- 
ment of  $800  because:  (1)  She  did  not  ap- 
ply for  same  within  30  days  after  the  death 
of  her  husband,  as  required  by  section  74, 
Sand.  &  H.  Dig.;  (2)  because  property  was 
sold  under  <wder  of  court,  and  appellant  did 
not  make  application  for  allotment  prior  to 
sale;  (8)  that  appellant  waived  bet  right  to 
allotment  by  not  applying  for  same  before 
sale,  and  by  permitting  the  property  to  be 
sold;  (4)  that  appellant  had  retained  prop- 
erty of  the  estate  sufficient  In  value  to  amount 
to  $300.  The  probate  court  granted  the  pray- 
er of  petition.  The  administrator  appealed 
to  the  circuit  coiu-t  In  that  court  tbe  case 
was  tried  upon  the  petition,  the  response 
thereto,  and  the  administrator's  report  of 
sale.  No  other  evidence  was  introduced. 
The  circuit  court  held  that  appellant  had 
waived  her  allowance,  and  rendered  Judg- 
ment accordingly.  Appellant  excepted  and 
appealed. 

F.  M.  Rogers,  for  appellant  W.  8.  &  F. 
L.  McCain,  for  appellee. 

WOOD,  J.  Tbe  question  here  la,  did  ap- 
pellant lose  the  right  to  the  statt>tory  allow- 


ance for  which  she  petitions  by  falUng  t» 
have  the  perscMial  property  appraised  as  pro- 
vided by  section  3  of  the  Acts  of  1887T  That 
section  is  as  follows:  "Be  it  further  enacted 
that  any  widow  desiring  to  avail  barself  at 
tbe  provisions  of  this  act,  shall  within  thirty 
days  after  the  death  of  the  deceased,  cause 
to  be  made  an  appraisement  of  all  the  per- 
sonal property  of  the  estate  by  three  dis- 
interested householders  of  the  cotmty,  whose 
duty  it  shall  be  to  view  and  appraise  all  the 
personal  property  of  the  estate  except  such 
articles  as  are  reserved  as  the  absolute  prop- 
erty of  the  widow  by  section  2  of  this  act, 
and  shall  make  a  full  and  complete  list  of 
the  same,  describing  each  article  and  the 
value  thereof  and  showing  the  total  value 
of  the  appraisement,  which  shall  be  signed 
by  them  <»:  any  two  of  them,  and  attach 
thereto  an  affidavit  reciting  that  they  are 
not  of  kin  to  the  widow  or  the  deceased  and 
not  In  any  way  Interested  In  the  estate,  and 
that  they  have  to  the  best  of  their  abilities 
appraised  the  property  to  them  shown,  and 
each  of  said  appraisers  shall  receive  for  his 
services  the  sum  of  one  dollar  for  each  day  he 
may  have  been  engaged  in  making  said  ap- 
praisement, to  be  paid  by  the  person  for  whose 
benefit  the  same  was  made,  and  the  list  of  ap- 
praisement shall  be  immediately  filed  with  the 
clerk  of  the  county  court  of  the  county:  pro- 
vided, that  no  widow  or  children  of  any  de- 
ceased person  shall  ever  be  barred  of  any  <  f 
the  benefits  of  sections  one  and  two  of  this 
act,  by  failure  to  make  appraisement,  or  file 
list  of  same  within  the  time  specified  in  this 
section."  Laws  1887,  p.  207.  An  act  of 
January  2,  1852,  provided  that  "when  any 
one  shall  die,  leaving  a  widow  or  children, 
and  It  shall  be  made  to  appear  to  tbe  court 
that  the  estate  of  the  deceased  does  not  ex- 
ceed three  hundred  dollars,  the  court  shall 
make  an  order  that  the  estate  vest  absolutely 
In  the  widow  or  children,"  etc.  Under  thte 
act  we  held  that  the  titie  to  an  Intestate's 
estate  vests  In  the  widow  or  children;  that 
the  law,  proprlo  vigore,  gave  the  right  to 
the  widow  to  retain  in  her  hands  the  whole 
estate,  without  liability  to  account,  if  it  was 
in  fact  of  less  value  than  $300.  Hampton 
V.  Physlck,  24  Ark.  561;  Wood  v.  West,  38 
Ark.  243;  Wolff  v.  Perkins,  61  Ark.  46,  9  S. 
W.  432. 

The  first  section  of  the  act  of  1887.  fixing 
the  allowance,  is  coached  In  similar  language 
to  that  of  the  act  of  January  2,  1852;  and 
the  same  construction  must  be  griven  It,  so 
far  as  vesting  the  tlOe  Is  concerned.  Under 
the  act  of  1887,  as  under  the  act  of  1852. 
tbe  tItie  rests  when  the  facts  In  reference 
to  the  value  of  the  personal  estate  t^escrlbed 
by  the  statute  exist,  regardless  of  whetiier 
such  facts  are  ascertained  In  the  manner 
pointed  out  by  the  statute  or  not  The  pro- 
viso to  section  3  but  recognizes  and  follows 
the  liberal  construction  which  this  court  bad 
placed  upon  a  statute  makhig  the  allowance 
in  similar  terms.    Under  that  statute  the  or- 
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der  of  court  was  not  a  prerequisite  to  the 
investiture  of  tlUe.  That  would  seem  to  be 
of  more  Importance  tban  ttie  matter  of  ap- 
praJsement.  The  design  of  the  legislature, 
doubtless,  was  to  point  out  an  expeditious, 
impartial,  and  accurate  method  of  ascertain- 
ing the  value  of  the  estate,  at  the  cost  of 
the  person  for  whose  benefit  the  proceeding 
is  instituted.  But  It  was  not  intended  to  be 
made  a  condition  precedent  to  the  vesting  of 
title  in  the  estate.  The  statute  concerning 
appraisement  Is  directory.  We  thinly  the 
proviso  should  be  construed  to  mean  that  the 
failure  tb  make  the  appraisement  would  not 
forfeit  the  vested  estate,  nor,  if  made,  would 
the  failure  to  file  the  list  of  same  within  the 
time  spedfled  work  a  forfeiture.  The  burden 
of  proving  the  value  of  the  estate  is  on  the 
person  benefited.  But  It  was  not  questioned 
in  the  comt  below  that  the  valne  of  the 
estate  was  less  than  $800.  Nor  was  there 
any  proof  to  show  that  It  exceeded  $300. 
The  report  of  sale  was  accepted,  without  ob- 
jection, as  the  only  proof  of  the  valne  ot 
the  estate.  The  title  to  the  property  in  the 
hands  of  the  administrator  at  the  time  of  the 
sale  being  In  the  appellant  she  is  now  en- 
:tltled  to  the  proceeds  in  his  bands. 
Reversed  and  remanded. 


DAVIS  et  al.  V.  MOORB. 
^Supreme  Court  of  Arkansas.    March  8,  1902.) 

SLBCTIONS-CONTESTS-SPECIAL  PROCBBD- 
INO&-C08TS. 

The  Statute  relating  to  the  taking  of  tes- 
timony In  a  contested  election  case  provides 
that  "either  party  may  •  ♦  ♦  take  deposl- 
'tlons"  to  be  read  on  the  trial,  and  requires  the 
court  to  determine  the  cage  In  a  snmmary 
way.  Held,  that  the  statnte  is  mandatory,  and 
tnmiahes  an  exrlnsive  method  for  the  trial 
of  such  cases,  so  that  the  summoning  ot  wit- 
neSHes  for  the  trial  is  nnauthorlzed,  and  a  con- 
testant in  an  election  case  Is  not  liable  for  the 
service  of  Bommoning  witnesses  for  the  trial, 
nor  for  the  attendance  fees  of  the  witnesses. 
Battle  and  Riddick,  J  J.,  dissenting. 

Appeal  from  circuit  court,  Uttle  River 
coimty;  Will  P.  Feazel,  Judge. 

Suit  by  F.  K.  Davis  and  others  against 
3.  R.  Moore.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed. 

T.  E.  Webber  and  Jones  &  Xlell,  for  ap- 
pellants. Oscar  D.  Scott,  Paul  Jones,  and 
J.  C.  Head,  for  appellee. 

BVNN.  C.  J.  This  Is  a  suit  to  vacate  a 
Judgment  for  costs  by  the  unsuccessful  con- 
testant and  his  bondsmen  in  an  election  con- 
test against  the  appellee,  in  whose  favor  the 
costs  were  adjudged.  The  costs  Involved  are 
such  as  were  incurred  in  the  issuance  of 
summonses  to,  and  service  of  the  same  upon, 
witness  of  the  contestee  and  witness  fees  In 
the  case.  The  petition  to  retax  the  costs, 
and  vacate  the  judgment  therefor,  which 
amounts  to  the  sum  of  $971.31,  was  denied 
by  the  circuit  court,  and  the  plaintiffs,  the 


contestants,  and  his  bondsmen  appealed  to 
this  court.  It  appears  from  the  record  that 
there  were  two  or  more  cases  of  contest  for 
county  offices  pending  In  the  Little  River 
circuit  court,  growing  out  of  the  general  elec- 
tion of  1894,  and  among  them  a  contest  for 
the  office  of  clerk  and  of  assessor.  It  fur- 
'  ther  appears  that  the  contest  for  the  office 
of  clerk  was  tried  by  the  circuit  court  at  its 
j  October  term,  1804,  and  resulted  in  favor  of 
I  the  contestee,  and  that  the  other  case  or 
I  cases,  It  was  agreed,  should  abide  the  result 
of  the  one  determined  in  the  circuit  court 
as  aforesaid,  which  bad  been  appealed  to  the 
supreme  court,  and  by  reason  of  this  agree- 
ment nothing  was  done  in  the  untried  cases 
until  the  determination  of  the  first  case  on 
appeal  in  the  supreme  court  After  the  de- 
termination of  that  case  by  the  supreme 
court  the  contest  case  for  the  office  of  as- 
sessor was  called  up  In  the  circuit  court  at 
Its  July  term,  189S,  and  judgment  was  taken 
against  appellant  and  his  bondsmen  for  the 
costs  in  that  case,  as  aforesaid,  without  trial, 
but  in  furtherance  of  the  agreement  to  let 
the  case  abide  the  decision  of  the  supreme 
court  in  the  other  case.  In  the  second  para- 
graph of  their  petition  plalntlfta  aver  that 
before  the  issuance  of  any  subpoenas  in  the 
case  out  of  which  the  said  costs  accrued  It 
was  agreed  between  counsel  of  both  parties 
and  BO  understood  that  no  subpoenas  should 
issue  on  either  side,  but  that  the  said  cause 
should  stand  until  the  same  was  set  by  agree- 
ment of  counsel.  And  in  the  first  paragraph 
of  their  petition  plaintiffs  aver  that  no  day 
was  ever  set  for  the  trial  of  said  cause,  and 
that  all  the  summonses  Issued  and  served  up- 
on witnesses  In  this  cause  on  the  part  of 
the  contestee  in  said  cause  were  Issued  and 
served  contrary  to  said  agreement  and  were 
therefore  not  a  proper  charge  as  costs.  In 
the  third  paragraph  of  their  complaint  peti- 
tioners say  that  at  the  January  term  of  said 
court  1886,  It  was  agreed  and  understood  be- 
tween counsel,  representing  plaintiff  and  de- 
fendant and  80  announced  by  the  judge  In 
open  court  from  the  bench,  that  no  further 
action  or  steps  should  be  taken  in  this  cause 
until  the  cause  of  Walker  v.  Gheever,  appeal- 
ed to  the  supreme  court,  was  decided  hi  said 
court  and  that  this  cause  was  to  abide  the 
decision  in  said  case.  The  respondent  in  his 
answer  denies  the  asreement  set  forth  in  the 
petition,  and  there  was  evidence  pro  and  con 
on  that  point  and  the  court  In  its  findings 
states  that  the  agreement  and  announcement 
alleged  in  the  petition  to  have  been  made 
In  open  court  and  by  the  court  at  its  Jan- 
uary term,  1806,  was  not  made  at  that  term 
of  the  court,  but  that  such  was  agreed  and 
such  was  the  announcement  of  the  court  at 
its  July  term,  189(>.  So  that  as  to  tliat 
point  the  question  narrows  down  to  a  mere 
difference  as  to  dates.  The  leading  counsel 
for  petitioners  testifies  that  he  was  not  pres- 
ent at  the  July  term,  but  was  present  at  the 
January  term,  ISOG,   and  made  the  agree- 
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ment  aforesaid.  He  states  farther  In  his 
deposition  that  he  attended  said  court  at  said 
January  term,  and  that  he  had  never  at- 
tended It  since.  This  should  have  been  easi- 
ly settled  by  referring  to  the  record,  if  the 
same  were  Icept  with  ordinary  accuracy. 
Such,  in  brief,  are  the  facts  upon  which  the 
decree  of  the  lower  court  was  founded,  and 
the  temporary  restraining  order  therein 
granted  was  dissoired. 

But,  In  our  view  of  the  case.  It  Is  unnec- 
essary to  discuss  the  facts  in  evidence  fur^ 
ther  than  they  incidentally  serve  to  givo  a 
history  of  the  case.  The  circuit  court  was 
not  the  court  of  original  jurisdiction,  and  yet 
all  the  witnesses  were  summoned  to  appear 
therein.  As  we  infer  from  the  testimony  of 
the  leading  counsel  of  contestee  in  the  case, 
the  witnesses  were  summoned,  at  the  latest, 
soon  after  the  determination  of  the  cleric's 
contest  case  in  the  circuit  court,  for  It  seems 
that  It  was  at  a  time  when  the  question 
whether  the  contestant  would  prosecute  his 
appeal  in  the  supreme  court  was  raised. 
These  witnesses  might  have  been  summoned 
before  that. 

The  statute  on  the  subject  of  taking  testi- 
mony in  contested  election  cases  \a  this  state 
reads  thus:  "Either  party  may,  on  giving 
notice  thereof  to  the  other,  take  depositions 
to  be  read  in  evidence  on  the  trial,  and  the 
court  shall,  at  the  first  term  (if  fifteen  days 
shall  have  elapsed  after  such  election,  and, 
if  lees  than  fifteen,  then  at  the  second  term) 
In  a  summary  way,  determine  the  same  ac- 
cording to  evidence."  Sand.  &  H.  Dig.  | 
269S.  The  word  "may"  gives  rise  to  the 
princli>al  question  in  construing  this  statute, 
and  it  becomes  important  to  ascertain  wheth- 
er it  was  used  by  the  legislature  In  its  man- 
datory or  directory  sense,  and  to  do  this  we 
are  to  look  to  the  object  and  purpose  of  the 
legislators  In  enacting  the  law,  in  the  light 
of  the  circumstances  surrounding  them  at 
the  time  of  its  passage.  In  contested  elec- 
tion cases,  it  is  usually  the  case  that  wit- 
nesses are  so  nimierous  that  to  have  them 
all  to  be  summoned  to  appear  In  open  court 
at  a  certain  time,  and  have  them  remain 
there  until  the  testimony  of  all  has  been 
taken,  would  involve  such  expense  as  to  de- 
ter even  the  most  meritorious  contestant 
from  ever  trying  bis  fortime  In  that  way; 
but  the  most  important  matter  to  the  public 
would  be  the  delay  of  the  courts  in  disposing 
of  such  cases  in  the  usual  way.  For  these 
and  other  reasons,  we  are  of  opinion  that  the 
statute  is  mandatory,  and  was  enacted  to 
expedite  the  trial  of  contested  election  cases, 
and  economize  the  same  as  far  as  possible. 

It  Is  our  opinion,  also,  that  election  con- 
tests are  special  proceedings,  and  not  civil 
actions  under  the  Code,  and  everything  must 
be  done  therein  according  to  the  statute  reg- 
ulating such  proceedings,  where  such  stat- 
ute exists,  and  that  in  this  state  the  taking 
of  testimony  is  provided  tot  by  statute.  In 
Knox  V.  Fesler,  17  Ind.  254,  it  was  held  "that 


a  contested  election  case  la  not  a  civil  case, 
but  Is  a  special  proceeding,  and  must  be  con- 
trolled by  the  statutory  provisions  anthorlz- 
Ing  and  regulating  it,  as  to  the  costs  thaein, 
and  that  costs  follow  the  judgment,  by  the 
general  statute,  only  In  civil  cases."  The 
same  rule  Is  announced  in  Pattofion  y.  Mur- 
ray, 53  N.  C.  278,  in  which  the  court  used 
this  language:  "A  contest  before  tbe  jus- 
tices of  a  county  court,  in  regard  to  sheriff's 
election,  is  not  an  action  within  the  meaning 
of  Rev.  Code,  c  31,  S  75,  so  tbat  tbe  suc- 
cessful party  can  recover  costs."  In  Borg- 
stede  V.  dark,  5  La.  Ann.  733,  the  court  held 
that  "the  general  rule  prescribed  by  the  Code 
of  Practice,  that  the  party  cast  shall  be  con- 
demned to  pay  the  costs,  applies  to  civil 
suits,  and  not  to  proceedings  under  the  act 
of  June  1,  1816,  in  reference  to  contested 
elections."  In  Steele  v.  Wear,  54  Mo.  531, 
which  was  a  contest  for  a  seat  In  the  legis- 
lature, the  court  held  that  no  costs  could  be 
adjudged,  unless  it  has  been  provided  for  by 
statute  regulating  these  proceedings.  The 
meaning  of  all  these  decisions  is  tbat  in  such 
special  proceedings  this  general  rule  as  to 
costs  going  with  the  Judgment  does  not  ap- 
ply, and  tbat  costs,  like  all  other  hicidents 
of  such  special  proceedings,  are  to  be  deter- 
mined and  appropriated  according  to  the  pro- 
visions of  the  statute  on  the  subject,  when 
there  Is  such  provision.  As  to  costs:  In 
this  state,  no  special  provision  seems  to  have 
been  made  for  the  successful  contestant,  but 
on  behalf  of  the  contestee  the  contestant 
is  required  to  give  bond  to  pay  the  costs  ad- 
judged against  him.  We  think  tbe  taking  of 
testimony  in  election  contest  cases  Is  reg- 
ulated by  the  statute,  and  that  tbe  method 
so  provided  Is  exclusive  of  other  methods, 
and  that  the  claim  for  the  Issuance  of  and 
service  of  summonses  upon  witnesses  and  for 
their  attendance  fees  is  unauthorized  by  law, 
and  that  the  temporary  injunction  should 
not  have  been  dissolved,  but  made  perpetual 
as  to  the  costs  claimed  and  held  to  be  unau- 
thorized in  the  <9inion. 

Reversed  and  remanded,  with  directions  to 
ascertain  tbe  costs  improperly  charged 
against  plaintlfFs  under  the  law  as  here  laid 
down,  and  to  make  the  injunction  perpetual 

BATTLB  and  BIDDICK.  JJ.,  dissenting. 


EARL  T.  BOARD  OF  IMPROVEMENT  OF 

CITY  OF  MORRILTON. 
(Supreme  Court  of  Arkansas.     Feb.  IS,  1902.) 

MUNICIPAL  CORPORATIONS-PmrnON  FOR  IM- 
PROVEMENTS —  VALUB  OF  PBTITIONBRS' 
PROPERTY— PARTNERSHIPS-SECOND  UEVT- 
NECBSSITT  OF  NEW  PBTTnON. 

1.  Where  one  of  two  partners  signs  a  peti- 
tion for  a  muuicipal  improvem<»it,  and  the 
other  does  not,  ose-balf  the  valae  of  the  part- 
nership property  should  be  added  in  finding 
tbe  total  value  of  the  property  of  the  petition- 
ers. 

2.  Under  Sand.  &  H.  Dig.  {  5368,  providinc 
that.  If  a  special  assessment  first  levied  BhalJ 
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proTe  msnffldent,  the  board  shall  report  the 
anionnt  of  the  deficiency  to  the  conndl.  and 
it  shall  therenpon  make  another  aasessment 
for  a  sam  anlflcient  to  complete  the  improve- 
ment,  the  board  maj  make  a  second  levy  witb- 
ont  any  new  petition,  before  the  first  is  ex- 
hanated,  where  the  first  levy  la  insufficient  to 
complete  the  work. 

Appeal  from  circuit  court,  Conway  county; 
WilUam  Lfc  Mooee,  Judge. 

Suit  by  Jm  M.  Earl  against  the  board  of 
improvement  of  the  city  of  Morrilton.  From 
a  lodgment  in  favor  of  defendants,  plaintiff 
appeals.    AflSrmed. 

Appellees  are  the  board  of  improvement, 
organized  under  the  laws  of  the  state  of  Ar- 
kansas for  the  purpose  of  building  a  system 
of  waterworks  in  the  city  of  Morrllton.  Ap- 
t>eUants,  as  taxpayers  of  the  city,  sued  the 
board  in  the  Conway  circuit  court  to  enjoin 
them  from  further  prosecuting  the  work. 
The  case  was  heard,  and  the  complaint  dis- 
missed. Api>eal  granted,  and  00  days  allow- 
ed to  file  bill  of  exceptions. 

A.  F.  Tandeventer  and  W.  P.  Strait,  for 
appellant  J.  F.  &  Jordan  Sellers,  for  appel- 
lees. 

HUGHES,  J.  Passing  by  the  contention  of 
the  appellees  that  there  is  no  proper  bill  of 
exceptions  in  the  case,  and  also  the  conten- 
tion of  appellees  that  injunction  will  not  lie 
in  this  case,  we  proceed  to  dispose  of  the 
case  upon  what  we  consider  the  merits  on 
the  two  main  questions  presented. 

1.  From  the  appellant's  presentation  of  the 
case,  in  what  he  presents  as  his  bill  of  ex- 
ceptions, and  the  record  in  the  case,  does  It 
appear  that  there  was  not  a  majority  in  val- 
ue of  the  property  holders  in  the  Improve- 
ment district  who  signed  the  petition  for  the 
levy  of  the  tax  with  which  to  make  the  pro- 
posed Improvement?  The  total  value  of  prop- 
erty in  real  estate,  as  appears  by  the  assess- 
ment for  state  and  county  taxes,  including 
the  railroad  property,  is  $268,279.  The  court 
below  found  that  this  was  exclusive  of  rail- 
road property,  but  this  was  error,  for  It  In- 
cludes the  railroad  property.  The  court 
found  the  assessable  value  of  the  church  prop- 
erty, which  was  not  on  the  tax  books,  to  be 
$5,600.  There  was  evidence  tending  to  show 
that  It  was  worth  in  the  neighborhood  of 
$30,000,  but  there  was  also  evidence  that  it 
was  not  worth  nearly  so  much,  and  that  the 
usual  way  of  assessing  i^operty  for  taxation 
hi  that  county  was  at  about  GO  per  cent,  of 
its  value.  Considering  the  conflict  in  the  tes- 
timony as  to  its  real  value  and  the  evidence 
as  to  the  manner  of  assessing  real  property 
in  that  county,  we  cannot  say  the  court  erred 
in  putting  its  value  at  |15,000  for  the  purpose 
of  this  case  Add  the  value  of  the  church 
property,  and  we  have  $283,280  as  the  total 
value  of  the  property  In  the  district  assess- 
able for  the  purposes  of  the  Improvement. 
This  amount  includes  the  value  of  railroad 
tad  cburdi  property.    We  find  that  the  to- 


tal value  of  the  property  of  the  petitioners 
is  $165,170,  from  which  let  us  deduct  $26,- 
120,  which  is  the  amount  that  the  appellants 
claim  should  be  deducted  on  various  ac- 
counts, and  the  petition  will  then  have  $139,- 
<^9.  But  included  in  this  amount  deducted 
are  the  following  amounts,  to  wit,  $2,050  to 
Orrel  Bros.,  and  $2,400  to  W.  T.  and  S.  J. 
Orrel,  which  makes  $4,460.  W.  T.  Orrel 
signed  tbe  petition,  and  we  give  to  the  peti- 
tion one-half  of  this  $4,450,  or  $2,225.  The 
evidence  shows  that  W.  T.  and  S.  J.  Orrel 
composed  the  firm  of  Orrd  Bros.;  that  $3,405 
In  the  name  of  Mrs.  E.  H.  Morrll,  whose 
name  does  not  appear  of  tbe  petition,  but 
who,  the  evidence  shows,  did  sign  the  peti- 
tion as  L.  B.  Morrll,  should  be  corrected  on 
the  petition.  These  two  amounts  aggregate 
$5,690,  which,  added  to  $130,069,  the  amount 
left  after  deducting  from  tbe  amount  on  the 
petition,  leaves  on  it  still  $144,649,  from 
which  take  the  amount  necessary  to  a  major- 
ity, $141,649,  and  the  petition  then  has  a  ma- 
jority in  value  of  the  property  in  the  district 
of  $3,005.  The  amount  corrected  on  the  pe- 
tition (one-half  the  amount)  to  W.  T.  and 
S.  J.  Orrel  is  in  accordance  with  Ahem  v. 
Board  (Ark.)  61  S.  W.  575.  To  the  above 
amount  of  $3,005  should  be  added  tbe  Indi- 
vidual assessment  of  W.  T.  Orrel  of  $200,  in- 
creasing the  majority  for  the  petition  to 
$3,205. 

The  question  of  the  validity  of  the  second 
levy  of  $21,000  by  the  city  council  without 
a  new  petition  is  to  be  considered.  Appel- 
lant says  it  would  make  the  amount  exceed 
20  per  cent,  of  the  total  value  of  the  property 
in  the  district,  the  limit  beyond  which  the 
law  forbids  them  to  go.  The  total  value  is 
$292,284.  Twenty  per  cent  of  this  is  $58,456.- 
80.  Original  levy,  $32,000;  second  levy,  $21,- 
000;  total,  $53,000.  So  the  limit  of  20  per 
cent  was  not  reached  by  $5,456.80.  Now,  as 
to  the  validity  of  this  second  levy  of  $21,000 
by  the  council  without  any  new  petition.  The 
statute  in  reference  to  this  is  sectloD  5366  of 
Sandels  &  Hill's  Digest  which  reads  as  fol- 
lows: "If  the  assessment  first  levied  shall 
prove  insufficient  to  complete  the  improve- 
ment, the  board  shall  report  the  amount  of 
the  deficiency  to  the  council,  and  the  coimdl 
shall  thereupon  make  another  assessment  on 
the  property  previously  assessed,  for  a  sum 
sufficient  to  complete  the  improvement  which 
shall  be  collected  in  the  same  manner  as  the 
first  assessment  Provided,  that  when  any 
work  has  been  begun,  under  the  provisions  of 
this  act  which  shall  not  be  completed  and 
paid  for  out  of  the  first  or  other  assessment 
it  shall  be  the  duty  of  the  said  council  to 
make  such  assessment  for  its  completion, 
from  year  to  year,  until  twenty  per  centum 
on  tbe  value  of  the  real  property  of  such  dis- 
trict shall  be  collected  and  consumed  in  such 
improvement  unless  It  be  sooner  completed; 
and  the  i>erformance  of  such  duty  may  be  en- 
forced by  mandamus,  at  the  instance  of  any 
person  or  board  interested."    It  will  be  per- 
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ceived  that  the  proviso  In  this  section  does 
not  control  the  dlscTetlon  of  the  court  In  mak- 
ing a  second  assessment  before  the  first  Is 
exhausted,  because  It  appears  from  the  lan- 
guage of  the  section  "that  when  any  work 
has  been  begun  •  *  •  which  shall  not  be 
completed  and  paid  for  out  of  the  first  or 
other  assessment,  It  shall  be  the  duty  of  said 
council  to  make  such  assessment  for  its  com- 
pletion from  year  to  year  until  twenty  per 
centum  on  the  value  of  the  real  property  of 
such  district  shall  be  collected  and  consumed 
In  such  Improvement,  unless  it  be  sooner  com- 
pleted; and  the  performance  of  such  duty 
may  be  enforced  by  mandamus,"  etc.  This 
seems  to  contemplate  that  more  than  one 
assessment  may  be  made  before  the  proviso 
becomes  operative.  The  first  part  of  this 
section,  that,  "If  the  assessment  first  levied 
shall  prove  insufficient  to  complete  the  Im- 
provement, the  board  shall  report  the  amount 
of  the  deficiency  to  the  council,  and  the  coun- 
cil shall  thereupon  make  another  assessment 
on  the  property  previously  assessed,  for  a 
(jum  sufficient  to  complete  the  Improvement 
which  shall  be  collected  In  the  same  manner 
as  the  first  assessment,"  providing  that  not 
more  than  1  per  cent  per  annum  can  be  lev- 
led  till  the  Improvement  Is  paid  for,  and  pre- 
scribing that  not  more  than  20  per  cent,  shall 
b«  collected  In  all,  does  not  restrict  the  board 
in  the  means  of  ascertaining  that  the  first 
assessment  wlU  prove  insufficient  It  may 
ascertain  this  by  proper  estimates  made  by 
competent  engineers,  for  instance,  or  by  tJie 
testimony  and  estimates  of  experts  familiar 
with  such  work,  who  had  knowledge  ot  the 
place  and  conditions  where  such  improve- 
ment Is  to  be  made.  That  a  second  assess- 
ment should  be  made,  when  necessary,  be- 
fore the  first  Is  exhausted,  seems  Important,  a^s 
in  the  case  at  bar  it  appears  that  without  a 
sufficient  assessment  to  complete  the  work 
bonds  cannot  be  sold  to  obtain  money  to 
have  the  work  done. 
Affirmed. 


WATSON   v.    B'IRST    N.\T.    BANK   OF 

ITASCA. 

(Supreme  Court  of  Texas.     March  27.  1902.) 

SUPREME    COBRT— CONFLICTING     DECISIONS- 
WHIT  OF  ERROR— JURISDICTION. 

Where  an  opinion  of  the  court  of  civil  ap- 
peals reversing  a  judgment  involves  a  ques- 
tion as  to  the  admission  in  evidence  of  an  oris- 
innl  petition  in  an  action  tried  on  an  amended 
petition,  an  application  for  writ  of  error,  al- 
leKini;  a  coutlict  with  a  decision  of  the  su- 
preme court,  wherein  the  question  determined 
relates  to  the  admissibility  of  an  amended  pe- 
tition in  rebuttal  of  allegations  in  the  original 
petition  introduced  by  defendant,  is  insnffl- 
ciout  to  confer  jiirisdiotion,  siuce  a  well-defined 
conflict  of  decisions  must  be  sho^vn. 

Application  for  writ  of  error  to  court  of 
civil  appeals  of  Thhrd  supreme  Judicial  dis- 
trict 

Action  by  J.  T.  Watson  against  the  First 
National  Bank  of  Itasca.    There  was  a  Judg- 


I  ment  for  plaintiff,  and  defendant  appealed 
:  to  the  court  of  civil  appeals,  which  reversed 
1  the  judgment  (66  S.  W.  232),  and  pUintiff 
'  applies  for  writ  of  error.    Dismissed. 

J.  E.  Clarke  and  Wear,  Morrow  &  Smith- 
deal,  for  applicant 

GAINES,  C  J.    This  is  an  application  for 
!  a  writ  of  error  to  review  the  Judgment  of 
'  the  court  of  clvU  appeals  in  a  case  in  which 
that  court  reversed  the  Judgment  of  the  trial 
court  and  remanded  the  cause.    In  order  to 
'  show  that  this  court  has  Jurisdiction,  it  is 
I  alleged  in  the  application  that  the  decision 
;  of  the  court  of  civil  appeals  OTerrules  the 
;  decision  of  the  supreme  court  In  the  case 
]  of  Coats  V.   Elliott,  23   Tex.   612.    We   are 
of  opluI.)n  that  this  contention   cannot   be 
maintained.    In  this  case  the  plaintiff,  Wat- 
son, went  to  trial  up:)u  an  amended  original 
petition,  and  durlug  the  course  thereof  the 
defendant  offered   In   evidence   the  original 
petition,  which,  upon  objection,  was  excluded 
by  the  court    The  court  of  civil  appeals  held 
that  this  was  error.    The  following  is  the 
reporter's  statement  of  the  point  decided  In 
Coats  V.  Elliott:    "The  defendants  also  read 
In  evidence,  under  theta*  answers  setting  up 
the  statute  of  limitations,  that  part  of  the 
original  petition  which  alleged  that  the  de- 
fendant Elizabeth  Coats,  had  held  possession 
'.  of  the  negro  adversely  to  him  for  two  years, 
I  and  clahnlng  her   for  that   length  of  time. 


The  plaintiff  then  offered,  and  was  permitted 


by  the  court  to  read,  bis  amended  petition. 

I  explaining  and  amending  that  part  of  his 

,  original  petition,  to  which  the  defendants 
excepted."  The  court  conclude  their  opinion 
upon  the  question  so  presented  In  the  follow- 
ing language:  "The  court  might  very  prop- 
erly have  declined  to  permit  the  original  peti- 
tion to  be  submitted  to  the  Jury.  They  had 
no  concern  with  the  pleadings,  nor  were  they 
the  proper  subject  of  evidence  or  discussion 
before  the  Jury.  But  the  original  petition 
having  been  admitted  in  evidence,  there  was 
no  error  in  permitting  the  amendmoit  also 
to  be  read  in  connection  with  it"  The  ques- 
tion of  the  admissibility  of  the  original  peti- 
tion was  not  before  the  court  and  what  is 
said  upon  that  subject  is  evidently  a  dictum. 
The  point  was  as  to  the  admissibility  in  evi- 
dence of  the  amended  petition,  at  the  instance 
of  the  philntlff.  in  rebuttal  of  the  allegations 
in  the  original  petition  already  Introduced 
In  evidence  by  the  defendant.  The  question 
decided  by  the  court  of  civil  appeals  In  the 
present  case  is  a  very  different  one. 

We  have  heretofore  held  that  in  order  (or 
this  court  to  assume  Jurisdiction  of  a  case  In 
which  the  Judgment  of  the  trial  court  baa 
been  reversed  and  the  cause  remanded,  upon 
the  ground  of  a  conflict  of  decision,  a  weU- 

;  defined  conflict  must  be  shown.    Bassett  v. 

'  Sherrod,  90  Tex.  32,  36  S.  W.  400.  It  not 
having  been  shown  in  this  applicatioo,  we 
are  without  Jurisdiction  of  the  matter,  and 
the  applicatl'^n  is  therefore  dismissed. 
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INTEHNATIOKATi  &  G.  N.  R.  CO.  t.  HAR- 
RIS. 

(Sapreme  Court  of  Texas.     March  24,  1902.) 

MASTER    AND    SERVANT— ACTION    VOK    INJD- 
UJES— DEFECTIVE  APPLIANCBJS-PLEADINQ. 

In  au  action  against  a  railroad  company 
for  injuries  receiTed  by  an  employ^  by  reason 
of  defectiTe  appliances,  the  issue  as  to  whether 
the  employ^  Imew  of  such  defects  and  ••• 
sumed  the  risk  thereof  can  be  raised  only  by 
a  special  plea. 

Eirror  to  court  of  civU  appeals  of  Fourth 
supreme  Judicial  district 

Action  by  Josh  Harris  against  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany. From  a  Judgment  of  the  court  of  civil 
appeals  (65  S.  W.  S85)  affirming  a  Judgment 
In  favor  of  plaintiff,  defendant  brings  error. 
Affirmed. 

Denman,  Franklin  ft  McOown,  for  plain- 
tur  In  error.  J.  D.  Obllds,  for  defendant  In 
error. 

BROWN,  J.  Josh  Harris  sned  the  Inters 
national  &  Great  Northern  Railroad  Company 
to  recover  damages  alleged  to  have  been  re- 
ceived while  plaintiff  was  In  the  employ  of 
the  defendant  and  engaged  in  operating  coal 
chutes  for  the  purpose  of  supplying  the  de- 
fendant's trains  with  coal.  It  was  alleged 
that  the  coal  chute  which  cansed  the  Injury 
was  defective  In  the  particulars  alleged,  of 
which  fact  the  plaintiff  was  Ignorant;  but 
the  defendant  knew  of  the  defect,  or  by  the 
use  of  ordinary  care  would  have  discovered 
It  The  allegations  were  full  upon  all  points 
necessary  to  present  the  case,  but  it  is  un- 
necessary for  us  to  state  them  more  specifi- 
cally. The  defendant  pleaded  a  general  de- 
nial, and  that  the  injury  was  caused  by  the 
negllgecce  of  the  plaintiff  and  his  fellow 
servant  The  court  of  civil  appeals  (65  S.  W. 
SS5)  fonnd  the  facts  to  support  the  plaintiff's 
allegations,  and  that  the  plaintiff  did  not 
know  of  the  defect  bnt  that  the  railroad  com- 
pany did  know  of  it  A  more  particular 
statement  of  the  facts  Is  not  necessary  to 
the  decision  of  the  point  Involved  by  this 
writ  of  error.  There  was  evidence  tending 
to  prove  that  the  plaintiff  knew  of  the  de- 
fect In  the  coal  chute  at  the  time  he  used  It 
and  received  his  injuries.  The  trial  court 
charged  the  Jury  as  follows:  "If  you  further 
believe  from  the  evidence  that  on  or  about 
October  12,  1900,  the  plaintiff,  while  in  the 
employ  of  the  defendant  was  Injured  as  al- 
leged in  his  petition,  while  operating  or  at- 
tempting to  operate  one  of  the  defendant's 
coal  chutes;  and  If  you  further  believe  from 
the  evidence  that  said  coal  chute  did  not 
Imre  a  guard  board  or  guard  gate;  and  if 
you  further  believe  from  the  evidence  that 
the  defendant  was  guilty  of  negligence  In 
having  said  coal  chute  In  the  condition  yon 
find  It  was  in,  and  that  such  negligence,  if 
any,  was  the  proximate  cause  of  plaintiff's 
injuries,  if  any,— then  you  will  find  for  the 


plaintiff,  unless  you  find  under  the  Instruc- 
tions hereinafter  given  you  that  the  {daln- 
tiff  himself  was  guilty  of  negligence  that 
contributed  to  his  Injuries."  The  charge  is' 
assigned  as  error  In  the  application  for  the 
writ  which  was  granted  upon  that  ground. 
The  defect  complained  of  in  the  charge  is 
that  It  failed  to  submit  to  the  Jury  the  issue 
of  plaintiff's  knowledge  of  the  defect  In  the 
chute,  and  that  he  assumed  the  risk  by  using 
it  in  its  defective  condition.  Was  the  issue 
of  assumed  risk  made  by  the  pleadings?  If 
not  the  charge  was  correct  for  evidence 
without  pleading  will  not  raise  an  issue.  The 
evidence  was  not  admissible  under  the  gen- 
eral denial  unless  It  was  In  rebuttal  of  some 
material  allegation  of  the  petition.  The  al- 
legation of  the  petition  that  plaintiff  did  not 
know  of  the  defect  was  not  necessary  to  a 
recovery,  and  therefore  did  not  present  an  Is- 
sue which  could  be  met  under  the  general 
deniaL  Mayes  v.  Railway  Co.,  63  Iowa,  see, 
14  N.  W.  340,  19  N.  W.  080.  If  the  burden 
was  upon  the  defendant  to  prove  that  plain- 
tiff knew  of  the  defect  in  order  to  charge 
him  with  the  risk  of  injury,  then  it  was  re- 
quired to  allege  the  facts.  In  the  case  of 
Railway  Co.  v.  Johnson,  89  Tex.  623,  85  S. 
W.  1042,  the  plalntUTs  right  of  recovery  de- 
pended upon  the  fact  that  the  defendant  had 
employed  an  incompetent  conductor,  whose 
negligence  caused  the  injury  complained  of. 
The  railroad  company  claimed  that  the  gen- 
eral reputation  of  the  conductor  among  his 
<M>-employ68  put  the  plaintiff  upon  notice  of 
bis  incompetency,  and  that  knowing  his  In- 
competency, a  continuance  In  the  service  car- 
ried with  It  the  assumption  of  the  risk  of 
injury  from  such  cause;  but  this  court  held 
that  the  burden  of  proof  was  upon  the  rail- 
road company  to  prove  that  the  plalntlfl 
knew  of  the  incompetency  of  the  conductor, 
and  that  the  reputation  of  the  conductor 
for  Incompetency  and  negligence  among  his 
fellow  employes  was  not  notice  to  the  plain- 
tiff, but  that  the  defendant  must  show  that 
the  plainiff  had  knowledge  of  such  reputa- 
tion. The  issue  In  that  case  and  this  involves 
the  same  proposition;  that  is,  the  asumption 
by  the  servant  of  known  dang».  In  this 
case  it  devolved  upon  the  defendant  to  prove 
that  plaintiff  knew  of  the  defects  In  the  coal 
chute,  and  It  was  therefore  necessary  for  it 
to  allege  the  facts  which  presented  that  Is- 
sue; and,  having  failed  to  do  so,  the  court 
did  not  err  in  omitting  that  issue  from  the 
charge.  Mayes  v.  Railway  Co.,  63  Iowa. 
566,  14  N.  W.  840,  19  N.  W.  680;  Swoboda 
V.  Ward,  40  Mich.  420;  Cole  v.  Railway  IX).. 
67  Wis.  272.  30  N.  W.  600:  Hulehan  v.  Rail- 
road Co..  68  Wis.  520,  32  N.  W.  529;  Railway 
Co.  V.  Tracy.  14  C.  C.  A.  199,  66  Fed.  931. 
It  is  unnecessary  to  go  more  extensively 
Into  the  discussion  of  this  question.  Onr  In- 
vestigation Justifies  the  conclusion  that  in  thn 
states  where  the  burden  of  proof  rests  upon 
the  master  to  prove  knowledge  of  defects  on 
the  part  of  the  servant  the  burden  of  plcad- 
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Ing  1b  likewise  placed  upon  him.  In  our 
state  the  rule  has  been  estabUsbed  that  the 
burden  of  proof  upon  such  an  issue  rests  up- 
on the  railroad  company,  and  for  the  same 
reason  It  must  plead  the  defense  in  order 
to  be  entitled  to  prove  it. 

We  find  no  eiror  in  the  Judgment,  and  It  is 
ordered  that  the  judgments  of  the  district 
court  and  court  of  civil  appeals  be  affirmed. 


XOCHAM  T,  ilcOURDT  et  al. 

(Supreme  Court  of  Texas.     March  24,   1902.) 

BOUNDARIES— LOCATION  -  SURVEY— INSTRUC- 
TION —  HOMESTEAD  —  PURCHASE  OF  PUBLIC 
LANDS  —  STATUTE  aiVIMa  PREFERENCE  — 
CONSTITUTIONALITY. 

1.  In  suit  involving  the  question  whether 
certain  land  is  included  in  a  surrey,  the  south 
and  east  lines  of  which  are  not  identified,  save 
by  calls  for  a  "branch,"  and  as  to  the  location 
of  which  the  evidence  is  conflicting,  an  in- 
struction that  the  fact  that  "the  Tines  and 
courses  of  the  survey  as  origiually  marked  in- 
cluded a  greater  or  less  quantity  of  land  than 
is  indnded  in  the  field  notes  of  the  patent  l>e- 
comes  wholly  immaterial  further  than  as  a 
circumstance  to  be  considered  to  aid,  If  it  does 
so,  in  connection  with  all  the  evidence,  in  fix- 
ing the  eastern  boundary,"  is  not  erroneous, 
as  being  on  the  weight  of  the  evidence. 

2.  Laws  1860,  p.  IS,  providing  that,  when  it 
is  determined  that  unappropriated  public  lands 
are  within  the  inclosure  of  a  bona  fide  settler 
and  resident,  he  shall  have  the  preference  to 
purchase  the  same  for  six  months,  is  not  in 
conflict  with  Const,  art.  14,  S  6,  proTiding  that 
to  every  head  of  a  family  without  a  home- 
stead there  shall  be  donated  160  acres  of  pub- 
lic land,  on  conditions  prescribed;  for  the  con- 
stitutional provision  does  not  confer  an  abso- 
lute right  to  a  homestead,  but  merely  makes 
it  the  duty  of  the  legislatare  to  provide  means 
for  the  acquirement  of  homesteads. 

Certlfled  questions  from  court  of  dvU  ap- 
peals of  Second  supreme  Judicial  district 

Action  by  T.  P.  Yocham  against  W.  H. 
McCurdy  and  another.  A  Judgment  for  de- 
fendants was  reversed  by  the  court  of  civil 
appeals  (OS  S.  W.  213),  and  questions  certi- 
fied to  the  supreme  court 

J.  L.  Scott  and  N.  B.  Morgan,  for  ap- 
pelhmt    Wm.  M.  Knight  for  appellees. 

GAINES,  C.  J.  This  case  comes  to  us 
upon  certain  questions  certified  for  our  de- 
termination by  tue  court  of  civil  appeals  for 
the  Second  supreme  Judicial  district  The 
statement  and  questions  are  as  follows:  "On 
May  1,  1894,  appellant  made  actual  settle- 
ment upon  the  116  acres  of  land  involved  in 
this  suit  hi  all  particulars  complying  with 
the  law  conferring  upon  the  bead  of  a  family 
the  right  to  acquhre  a  homestead  upon  un- 
appropriated public  lands.  He  was  evicted 
therefrom  by  appellees  claiming  to  own  the 
land  as  a  part  of  the  C.  O'Connor  survey,  of 
which  appellees  were  the  owners,  and  ap- 
pellant thereupon  Instituted  this  suit.  In  the 
trial  court  the  Judgment  was  for  appellees, 
McCurdy  &  Daniels,  which  Judgment  on  ap- 
peal before  us  was  reversed  at  a  former  day 
of  this  term  because  of  an  error,  as  we  held. 


In  a  charge  of  the  conrt  hereinafter  set  oat, 
aa  will  more  fully  appear  from  the  original 
opinion  by  uB  filed  October  19,  1901.     The 
controversy  arose  and  waa  determined  upon 
the  following   further  state  of  facts:     As 
claimed  by  appellant  the  land  in  controversy 
constitutes  part  of  the  unappropriated  public 
domain  of  Tezaa,  situated  between  the  0'Cod> 
nor  820-acre  survey   on  the  west  and  the 
Henry  Billings  survey  on  the  east     Appel- 
lee Daniels  was  an  actual  settler  upon  ad- 
jacent land,  which,  together  with  the  O'Con- 
nor survey  and  the  land  In  controversy,  had 
been  continuously  inclosed  by  him  as  a  pas- 
ture prior  to  and  ever  since  appellant's  set- 
tlement as  stated.    Appellees  prayed  that  if 
It  should  be  found  that  the  land  m  contro- 
versy was  public  land,  and  not  hicloded  with- 
in the  boundaries  of  the  O'Connor  survey, 
as  claimed  by  them,  that  appellee  Daniels  be 
decreed  to  have  six  months  from  ^e  ren- 
dition of  the  Judgment  within  which  to  pnr^ 
chase  the  same,  and  that  his  right  to  do  so 
within  such  time  be  declared  prior  to  the 
right  of  appellant  to  acquire  a  homestead 
donation  thereon.    As  called  for  In  the  field 
notes,  the  O'Connor  was  a  rectanpilar  sur- 
vey of  820  acres,  its  north  and  south  lines 
being  950  varas  long,  and  its  east  and  west 
Unes  1,900  varas  in  length.    The  beginning 
comer  was  Its  southwest  cwner,  which  alone 
seems  to  have  been  Identified  as  <»lglnally 
established.    From  the  beginning  comer,  the 
calls  were  as  follows:     'Thence  N.,  60  E., 
895  vrs.,  to  a  branch,  950  vrs.,  to  the  S.  E. 
comer,   in  prairie;    thence  N„  SO   W..  260 
varas,  to  a  branch,  1,900  vrs.,  to  tbe  N.  El. 
comer,  a  mound;   thence  S.,  60  W.,  685  vrs, 
to  a  creek  running  south  950  vra,  to  the 
N.  W.  corner.  In  prairie;    thence  S.,  SO  E., 
crossing  a  creek  running  south  1,900  varas, 
to  the  place  of  beginning;    surveyed  Sept. 
28,  1846.'    The  south  and  east  lines  cannot 
be  Identified  by  any  marks  of  the  original 
surveyor,    the    principal    contention    being 
whether,  as  insisted  upon  by  appellant  there 
was  a  branch  805  varas  from  the  beginning 
corner  as  called  for  In  the  field  notes,  or 
whether,  as  contended  for  by  appellees,  the 
branch  called  for  on  the  south  line  was  to 
be  reached  only  by  an  extension  of  said  line 
to  a  point  1,295  varas  from  the  beginning 
comer.    We  think  it  evident  ftom  the  record 
that  the  conclusion  reached  on  the  trial  was 
that  the  land  in  controversy  is  included  with- 
in the  boundaries  of  the  O'Connor  survey, 
and  we  also  think  It  likewise  evident  that 
the  Jury,  in  fixing  the  south  and  east  lines 
of  the  O'Connor  survey  so  as  to  Include  the 
land  in  question,  was  controlled  largely  by 
the  call  for  the  branch  on  the  south   line. 
The  evidence  as  to  the  identity  of  this  branch 
was  sharply  conflicting,  if  in  fact  not  strong- 
ly   preponderating,    in    favor    of   appellant's 
contention.     If  the   contention  of  appellees 
and  the  verdict  of  the  Jury  as  to  the  true 
boundaries  of  the  O'Connor  survey  be  sus- 
tained. It  results  in  a  large  excess.     In  this 
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condition  of  the  evidence,  tbe  trial  court, 
among  other  tilings,  Instructed  the  jury  be* 
fore  wtaom  the  case  was  tried  'that  the  fact 
that  the  lines  and  comers  of  the  O'Connor 
survey,  as  originally  run  and  marked  upon 
the  ground,  Include  a  greater  or  less  quantity 
of  land  than  Is  Included  In  the  field  notes  of 
the  patent,  hecomes  wholly  Immaterial,  fur- 
ther than  as  a  circumstance  to  be  considered 
by  you  for  what  you  may  deem  tbe  same 
worth  to  aid  you.  If  it  does  so,  In  connection 
with  all  the  evidence  In  the  case.  In  follow- 
ing the  footsteps  of  the  original  surveyor,  and 
In  Sxlns  the  eastern  boundary  of  said  sur- 
vey as  crlglnally  located,'— to  which  charge 
error  was  duly  assigned  in  behalf  of  appel- 
lant, Yocham,  and  which,  as  befwe  stated, 
on  tbe  original  hearing,  we  concluded,  on 
authority  of  Scott  v.  Pettlgrew,  72  Tex.  821, 
12  S.  "W.  161,  was  erroneous  and  prejudicial; 
and  tbe  material  question  Is  thus  presented 
whether  we  were  In  error  In  so  concluding,— 
that  is  to  say,  was  the  charge  quoted  and 
so  given  erroneous  as  a  matter  of  law,  and 
was  It  prejudicial  under  the  facts  stated;  and 
this  question  we  certify  to  your  honors  for 
determination.  Appellees  also  urgently  in- 
sist that  we  certify  a  further  question  of 
law  arising  upon  the  court's  charge  and  tbe 
evidence  in  the  cause,  and  which  question 
we  have  concluded  to  certify  to  your  honors, 
should  you  deem  it  proper  to  consider  It,  the 
cause  having  already  been  reversed  by  us, 
and  motion  for  rehearing  overruled.  Appel- 
lant's (Tocham's)  right  was  predicated  upon 
the  facts  stated  In  the  beginning  of  this 
certificate.  There  was  also  evidence  to  the 
effect  that  one  of  appellees,  N.  H.  Daniels, 
was  an  actual  bona  fide  settler  In  Bosque 
county,  Texas,  upon  patented  lands  adjacent 
to  the  O'Connor  survey,  which,  together  with 
tbe  0'Ck>nnor  survey,  with  boundaries  as 
claimed  by  appellees  In  this  suit,  was  in- 
closed by  said  Daniels.  Upon  tbe  evidence 
and  appellees'  asserted  right  to  purchase  the 
land  in  controversy  In  the  event  It  was  found 
to  be  vacant  and  not  part  of  the  O'Connor 
survey,  as  asserted  In  tbe  pleadings  of  ap- 
pellees, the  court  gave  the  following  further 
Instructions:  '(9)  Although  you  may  believe 
that  the  land  In  controversy  Is  vacant  land, 
and  not  part  of  the  O'Connor  survey,  still. 
If  the  defendant  N.  H.  Daniels  Is  and  has 
been  an  actual  settler  upon  said  tract  of  land 
or  upon  land  adjacent  thereto  in  good  faith, 
and  that  said  land  has  been  and  Is  actually 
hicloeed  by  the  fences  of  defendant,  and  that 
defendant  has  been  and  Is  claiming  same  as 
part  of  the  O'Connor  survey,  and  that  he  has 
not  believed  same  to  be  vacant  land,  then. 
In  such  case,  he  would  have  the  right  to  pur- 
chase same'  from  the  state  within  six  months 
from  tbe  date  said  land  is  ascertained  to  be 
vacant  (10)  If,  therefore,  you  have  found 
said  land  to  be  vacant,  and  if  yon  further 
find  from  the  evidence  that  said  land  has 
been  and  Is  situated  within  the  Inclosed  lands 
of  the  defendant  Daniels,  and  that  said  Dan- 


iels is  an  actual  bona  fide  settler  In  Boeque 
county,  Texas,  upon  the  lands  adjacent  to 
the  said  O'Connor  survey,  and  that  he  has 
heretofore  claimed  and  now  claims  same  as 
part  of  the  O'Connor  survey,  and  that  he 
has  not  heretofore  believed  nor  recognized 
the  same  to  be  vacant  land,  then  you  win 
find  that  defendant  Danlds  has  the  right  to 
purchase  said  land  within  six  months  from 
this  date  from  the  state.  But,  unless  you 
so  believe  from  the  evidence,  you  will  find 
against  said  defendant'  Appellee  Daniels  at 
no  time  has  made  an  application  to  purchase 
the  land  In  controversy  as  part  of  the  public 
domain  of  the  state  of  Texas,  he,  as  stated, 
at  all  times  claiming  the  same  to  be  part  of 
the  O'Connor  survey.  In  view  of  another 
trial,  we  also  undertook  to  determine  wheth- 
er clauses  9  and  10  of  the  court's  charge^ 
above  quoted,  were  erroneous,  as  assigned, 
and  we  concluded  that  they  were,  and  that 
such  assignments  should  be  sustained;  all  of 
which  will  more  fully  appear  from  the  orig- 
inal opinion  filed  herein,  which  will  be  trans- 
mitted with  the  record  to  your  honors,  and 
we  therefore  accordingly  further  certify  for 
your  determination  the  question  whether 
there  be  a  conflict  between  section  6,  art  14, 
of  the  state  constitution,  and  section  1  of  the 
act  of  the  legislature,  approved  April  5,  1889, 
upon  which  appellee  Daniels'  asserted  right 
to  purchase  Is  predicated,  and  whether  said 
clauses  of  the  court's  charge  were  erroneous 
as  assigned." 

We  are  of  the  opinion  that  the  charge  com- 
plained of  by  appellant  is  not  erroneous. 
It  is  well-settled  law  in  this  state  that  the 
fact  that  the  lines  of  a  survey  of  a  portion 
of  tbe  public  domain  made  by  the  official  sur- 
veyor for  the  purposes  of  a  grant  embrace 
more  land  than  it  purports  to  convey,  or  that 
the  distances  called  for  may  fall  short  of 
those  of  tbe  lines  as  actually  run,  neither 
destroys  nor  diminishes  the  grant  Hence  If, 
In  a  case  Involving  the  question  of  the  bound- 
ary of  a  survey,  the  undisputed  evidence 
should  show  the  true  location  of  certain 
lines,  and  such  lines  should  Include  more 
land  than  Is  called  for  in  the  survey,  we  are 
clearly  of  the  opinion  that  it  would  not  be 
erroneous  for  the  court  to  charge  the  Jury 
that  the  lines  as  actually  run  should  be  taken 
as  the  true  boundary  lines  of  the  survey, 
and  that  the  fact  that  there  was  an  excess 
was  wholly  immaterial.  But  where  the  calls 
cannot  be  reconciled,  and  the  evidence  Is  con- 
flicting, the  lines  as  claimed  by  one  party 
embracing  an  excess  while  those  claimed  by 
the  other  embrace  none,  is  it  error  to  instruct 
the  Jury,  In  effect,  that  they  may  consider 
the  excess  as  a  circumstance  to  aid  them  in 
determining  the  true  boundaries  of  the  grant 
but  when  they  have  determined  the  grant 
the  excess  becomes  wholly  Immaterial?  We 
thhik  not  Tbe  propositions  that  when  the 
boundaries  are  ascertained  the  excess  Is  im- 
material, and  that  when  the  evidence  is 
doubtful  as  to  tbe  lines  the  excess  may  be 


Digitized  by  VjOOQIC 


318 


«7  SOUTHWBSTEBN  REPORTBB. 


^ez. 


looked  to  to  aid  tbe  jnrj  In  determining  their 
true  location,  are  both  correct  as  a  matter 
of  law,  and  It  Is  not  upon  tbe  weight  of  the 
evidence  to  so  Instruct  the  Jury.  It  has  been 
held  by  this  court  that,  in  a  case  Inrolvlng 
the  question  whether  or  not  a  conveyance 
Is  fraudulent  as  to  creditors.  It  Is  the  duty 
of  the  court  not  only  to  charge  the  law  as 
to  such  conveyances,  but  to  go  further,  and 
to  Instruct  the  jury  that  certain  circumstan- 
ces tending  to  show  a  fraudulent  hitent.  If 
established  by  tbe  evidence,  are  to  be  consid- 
ered by  them  In  determining  tbe  question. 
Howerton  v.  Holt,  23  Tex.  52.  Hence,  as  we 
think,  It  cannot  be  held  error  to  call  tbe  at- 
tention of  the  Jury  to  the  question  of  excess 
In  a  survey,  and  to  tell  them  that  It  may  be 
considered  for  tbe  purpose  of  determining 
the  question  of  boundary  and  for  that  pur- 
pose only.  Such  was  the  effect  of  the  charge 
In  question  In  this  case.  An  Instruction 
which.  In  effect,  directs  the  Jury  that  they 
may  consider  a  fact  or  circumstance  In  de- 
termining an  Issue  In  a  case,  and  which, 
neither  by  giving  such  circumstance  undue 
Importance  nor  otherwise,  intimates  an  opin- 
ion as  to  tbe  weight  which  Is  due  to  It,  Is 
not  a  charge  upon  the  weight  of  tbe  evidence. 
The  charge  in  question  Is  very  like  that 
which  was  held  In  Scott  v.  Pettlgrew,  72  Tex. 
328,  12  S.  W.  161,  to  be  a  charge  upon  the 
weight  of  the  evidence  and  prejudicial  to  the 
appellant.  That  In  tbe  case  last  cited  was 
repeated  In  the  same  language  In  Ayers  t. 
Harris,  77  Tex.  108,  13  S.  W.  768,  and  was 
held  not  to  be  prejudicial  to  tbe  appellant 
In  tbe  latter  case.  In  our  opinion,  in  the 
mandamus  proceeding  which  grew  out  of  the 
present  case  we  Intimated  that  the  two  last 
cases  were  Irreconcilable.  After  a  further 
consideration,  we  think  we  were  In  error  as 
to  that  matter,  and  that  the  two  decisions 
are  not  in  conflict  In  each  of  those  cases 
the  question  was  as  to  tbe  boundary  lines 
of  the  Maximo  Moreno  11-league  grant,  and 
tbe  testimony  upon  the  question  was  prac- 
tically tbe  same.  In  each  the  excess  claimed 
upon  tbe  one  side  and  denied  upon  the  other 
was  very  large.  But  In  Scott  v.  Pettlgrew 
the  verdict  and  Judgment  In  the  trial  court 
was  In  favor  of  the  party  claiming  the  ex- 
cess, while  In  Ayers  v.  Harris  the  party  who 
denied  that  any  excess  existed  prevailed  upon 
the  issue.  To  reverse  the  Judgment  In  either 
case  it  was  therefore  necessary  to  hold,  not 
only  that  the  charge  was  erroneous,  but  also 
that  It  was  prejudicial  to  the  party  appeal- 
ing. The  position  of  the  parties  being  chan- 
ged upon  the  appeal,  a  charge  prejudicial 
to  the  appellant  In  the  one  case  was  not 
only  not  necessarily  to  the  prejudice  of  the 
appellant  in  the  other,  but  was  likely  to  have 
inured  to  bis  beneflL  If  Scott  bad  prevailed 
in  tbe  former  case,  it  may  properly  have  been 
held  that  since  his  adversary  claimed  there 
was  no  excess  the  latter  could  not  have  com- 
plained of  the  charge,  though  erroneous. 
Very  clearly  It  was  not  prejudicial  to  the 


party  who  claimed  that  the  survey  embraced 
more  land  than  was  called  for  In  the  field 
notes  to  charge  that  the  excess  was  Imma- 
terial. We  therefore  conclude  that  the  opin- 
ion In  the  former  was  not  overruled  by  that 
In  the  latter,  and  that  the  court  of  appeals 
was  clearly  Justified  In  so  holding. 

But  It  Is  not  clear  to  our  minds  that  the 
charge  In  Scott  v.  Pettlgrew  was  free  from 
objection.  In  Ayers  ▼.  Harris  It  Is  spoken 
of  as  "somewhat  obscure.  If  not  contradic- 
tory." In  that  charge  the  language  was: 
"If  from  the  proof  before  you,  and  under  tbe 
instructions  herein  given  you,  you  cau  fix 
the  Hues  of  the  survey  In  harmony  with  Its 
calls  and  the  known  comers,  the  fact  If 
you  find  It  to  be  a  fact  that  said  lines  would 
include  more  than  eleven  leagues  becomes 
wholly  immaterial,  and  you  will  In  such  case 
not  consider  the  extent  of  tbe  area  further 
than  as  a  circumstance  to  aid  you.  In  connec- 
tion with  all  the  evidence  In  the  case.  In 
following  the  footsteps  of  the  original  sur- 
veyor, and  fi.xlng  the  true  b:)undarles  of  said 
grant."  It  admits  of  the  construction,  and 
the  Jury  may  have  imderstood  it  to  mean, 
that  If  they  could  fix  the  boundaries  of  the 
grant,  without  regard  to  tbe  excess,  they  were 
not  to  consider  the  excess  for  any  purpose, 
whereas  the  law  Is  that  It  is  a  circumstnnce 
to  be  considered  with  the  other  evidence  In 
determining  the  question  of  boundary.  In 
the  charge  In  the  present  case  the  language 
was:  "That  the  fact  that  the  lines  and  cor- 
ners of  the  O'Connor  survey  as  originally  run 
and  marked  upon  the  ground  Include  a  great- 
er or  less  quantity  of  land  than  Is  Included 
In  the  field  notes  of  the  patent  becomes  wh-^l- 
ly  immaterial  further  than  as  a  circumstance 
to  be  considered  by  you  for  what  you  may 
deem  the  same  worth  to  aid  you.  If  It  does 
so.  In  connection  with  all  the  evidence  In  the 
case  In  following  the  footsteps  of  the  original 
surveyor,  and  in  fixing  the  eastern  boundary 
of  said  survey  as  originally  located."  This 
instruction.  In  effect  merely  tells  the  Jury 
that  the  excess  may  be  consldoed  In  de- 
termining the  lines  of  the  survey,  and  for 
that  purpose  only.  It  seems  to  us  that  the 
charges  are  distinguishable,  and  that  It  is  not 
necessary  to  overrule  Scott  v.  Pettlgrew  In 
order  to  sustain  tbe  correctness  of  tbe  In- 
struction In  this  case. 

In  reference  to  the  second  question  certi- 
fied by  the  court  of  civil  appeals,  we  have 
to  say  that  In  our  opinion,  section  1  of  the 
act  of  April  5,  18S0,  la  not  in  conflict  with 
section  6  of  article  14  of  the  constitution. 
The  statute  In  question  Is  as  follows:  "That 
any  person  desiring  to  purchase  any  of  such 
appropriated  public  lands  situated  in  organiz- 
ed counties  of  the  state  of  Texas  as  contain 
not  more  than  six  hundred  and  forty  acres. 
appropriated  by  an  act  to  provide  for  the 
Investment  of  the  proceeds  of  such  sale,  ap- 
proved July  14,  A.  D.  1879.  J»&7  do  so  by 
causing  the  tract  or  tracts  which  such  person 
may  desire  to  purchase  to  be  sorveyed  by  the 
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•uUiorized  public  surveyor  of  the  county  In 
which  such  land  Is  situated.  The  provisions 
of  this  act  shall  not  be  so  construed  as  to 
prohibit  the  right  of  acquiring  any  of  said 
lands  under  chapter  9,  title  79,  Revised  Civil 
Statutes,  within  the  bounds  of  the  res^va- 
tlon  here  made,  but  any  person  shall  have 
the  same  right  of  acquiring  a  homestead 
within  this  reservation,  under  the  homestead 
donation  laws  of  this  state,  as  he  may  have 
had  prior  to  the  passage  of  this  act:  provided, 
where  It  is  ascertained  that  any  of  such 
lauds  as  contain  not  more  than  six  hundred 
and  forty  acres  Is  situated  within  the  enclos- 
ed lands  of  any  actual  bona  fide  settler  and 
resident  of  the  state,  such  settler  shall  have 
the  preference  right  for  six  months  from  the 
time  that  the  same  shall  have  been  declared 
by  the  commissioner  of  the  general  land  office 
to  be  vacant  and  subject  to  sale,  to  purchase 
as  much  of  said  land  as  may  be  embraced 
within  his  enclosure:  iH:ovided,  that  said 
IH*eference  right  shall  not  be  given  to  any 
person  who  has  enclosed  any  vacant  land 
knowing  the  same  to  be  vacant  at  the  time 
of  enclosing  same."  Laws  1889,  p.  48.  The 
following  is  the  constitutional  provlslou  with 
which  It  Is  claimed  to  be  in  conflict:  "Sec. 
6.  To  every  head  of  a  family  without  a  home- 
stead there  shall  be  donated  one  hundred  and 
sixty  acres  of  public  land,  upon  condition 
that  he  will  select  and  locate  said  land,  and 
occupy  the  same  three  years  and  pay  the 
otBce  fees  due  thereon.  To  all  single  men 
of  eighteen  years  of  age  and  upwards  shall 
be  donated  eighty  acres  of  public  land,  upon 
the  terms  and  conditions  prescribed  for  beads 
of  families."  We  are  of  the  opinion  that 
it  was  not  the  purpose  of  this  provision  to 
confer  upon  heads  of  families  and  single 
men  without  a  home  an  absolute  right  to  a 
homestead  donation,  but  merely  to  make  it 
the  duty  of  the  legislature  to  provide  a  means 
by  which  such  persons  might  acquire  home- 
steads from  any  part  of  the  public  domain 
not  appropriated  or  devoted  by  it  in  its  wis- 
dom to  any  other  purpose.  To  hold  other- 
wise would  be  to  declare  ail  the  public  lands 
of  the  state  neither  appropriated,  nor  directed 
nor  expressly  authorized  to  be  appropriated, 
to  any  other  purxwse  by  the  constitution, 
were  exclusively  reserved  for  the  benefit  of 
the  homeless,  and  that  the  legislature  is  with- 
out power  to  make  any  other  dispositi*n  of 
such  lands.  We  think  it  apparent  from  the 
statement  of  the  proposition  that  such  a 
result  was  not  contemplated  by  the  framers 
of  onr  fundamental  law.  The  rule  as  to  the 
power  of  the  legislatures  of  the  states  Is  that 
they  have  authority  to  make  all  laws  not 
prohibited  by  the  constitution  of  their  re- 
spective states  or  that  of  the  United  States, 
and  we  are  aware  of  no  provision  In  the  con- 
stitution of  this  state  which  inhibits  the  legis- 
lature from  providing  for  a  sale  of  any  por- 
tion of  the  public  domain.  Many  legisla- 
tures which  have  met  since  the  adoption  of 
the  constitution  have  exercised  this  power. 


and  their  construction  of  that  instrument 
should  be  followed  by  the  courts  unless  It 
should  clearly  appear  unwarranted. 

We  answer  the  second  question  in  the  neg< 
atire. 


ALEX.'INDER  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Mar<A 

19,  1902.) 

CRIMINAL  LAW  —  APPEAL  —  RECORD  —  8TATB- 

MENT    OP    FACTS— FILING— BVI- 

DENCE— FOUNDATION. 

1.  Where  a  statement  of  facts  was  filed 
more  than  10  days  after  adjoaniment  of  the 
term,  and  the  judge  in  signing  it  stated  that, 
appellant's  counsel  having  inadvertently  left 
the  same  with  the  clerk  without  tiaving  his  ap- 
proTal  until  after  10  days,  he  therefore  filed 
ft  nunc  pro  tunc,  the  statement  will  not  be 
considered  on  appeal. 

2.  On  prosecution  for  permitting  a  minor  to 
remain  \a  defendant's  pool  room,  a  witness 
having  testilied  that  he  was  employed  by  de- 
fendant at  the  time  of  the  alleged  offense,  it 
was  not  error  to  refuse  to  permit  liim  to  tes- 
tify that  he  heard  defendant  request  the  minor 
not  to  come  to  the  place,  the  time  of  the  ro- 
quest  not  being  sho\^'n. 

3.  In  the  absence  of  a  statement  of  facts,  it 
cannot  be  determined  whether  the  ezdnsion  of 
certain  testimony  affected  the  result. 

Appeal  from  EUls  county  court;  J.  E.  Lan- 
caster.  Judge. 

Charlie  Alexander  was  convicted  of  per- 
mitting a  minor  to  remain  in  a  pool  room, 
and  appeals.    Affirmed. 

Rob't  A.  John,  Asst  Atty.  Gen.,  tar  the 
State. 


HENDERSON,  J.  Appellant  was  convict- 
ed for  knowingly  permitting  a  minor  to  stay 
and  remain  In  his  pool  room,  and  his  punish- 
ment assessed  at  a  fine  of  $50;  hence  this 
appeaL 

We  find  what  purports  to  be  a  statement 
of  facts  In  the  record,  but  It  was  ffied  more 
than  10  days  after  the  adjournment  of  the 
term  of  court  The  Judge,  In  signing  the 
same,  files  It  nunc  pro  tunc,  stating  that 
appellant's  counsel  had  inadvertently  left  the 
same  with  the  clerk,  without  having  bis  ap- 
proval until  after  the  10  days,  and  he  there- 
fore filed  the  statement  of  facts  nunc  pro 
tunc,  on  November  25tb,  court  having  ad- 
journed on  November  12th.  If  appellant  or 
his  counsel  had  been  diligent,  and  by  some 
laches  or  omission  of  the  Judge  the  statement 
of  facts  had  not  been  filed  in  time,  we  might 
consider  the  same;  but  where,  as  here,  the 
certificate  of  the  judge  shows  no  laches  on 
his  part,  but  negligence  on  the  part  of  ap- 
pellant's counsel,  whose  duty  It  was  to  have 
the  statement  of  facts  approved  and  filed,  we 
cannot  consider  such  statement  of  facts. 

There  is  but  one  bill  of  exceptions  in  the 
record.  It  appears  that  appellant  Introduced 
one  J.  H.  Callens,  who  testified  that  be  was 
employed  by  Brown  Howell,  proprietor  of 
the  saloon,  as  bartender  at  the  time  of  the 
alleged  offense;   that  he  knew  Carl  Rosser, 
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but  did  not  know  his  age.  Defendant  then 
asked  said  witness  the  following  questloa: 
"Please  state  whether  or  not  you  hare  seen 
defendant,  Gbas.  Alexander,  require  Carl 
RoBser  to  get  ont  of  the  pool  and  billiard 
room  that  defendant  was  mnnlng  for  Brown 
Howell."  If  the  witness  had  been  permitted, 
he  would  have  staited  that  he  had  on  two 
occasions  heard  appellant  request  defendant 
not  to  come  to  his  place  of  business  at  alL 
This  testimony  was  excluded  by  the  court. 
The  bill  falls  to  show  when  said  request  was 
made.  If  it  was  made  after  the  alleged 
offense  had  been  committed  or  made  after 
appellant  was  prosecuted,  the  testimony  would 
not  be  admissible.  To  have  availed  appel- 
lant, he  should  have  shown  the  pertinency 
and  relevancy  of  the  testimony  by  the  bill. 
Aside  from  this,  however,  in  the  absence  of 
a  statement  of  facts.  It  is  impossible  to  de- 
termine whether  or  not  said  testimony  (If  it 
had  shown  that  the  request  was  made  as 
soon  as  appellant  was  put  on  notice  as  to 
the  minori^  of  Carl  Rosser,  or  as  soon  as 
he  saw  blm  in  his  saloon)  was  material.  The 
testimony  aa  to  the  Imowledge  of  the  mi- 
nority of  Carl  Rosser  by  appellant,  and  that 
appellant  permitted  him  to  come  Into  his  sa- 
loon repeatedly  with  such  knowledge,  may 
have  been  of  an  overwhelming  character,  and 
the  excluded  testimony  may  not  have  affect- 
ed the  result.  Appellant's  contention  as  to 
the  insufficiency  of  the  evidence  cannot  be 
revised,  in  the  absence  of  the  statement  of 
facts. 
The  judgment  Is  affirmed. 


NELSON  V.  STATE. 

(Court  of  Crlmiual  Appeals  of  Texas.    March 
19,  1902.) 

HOMICIDE— MURDER-CONSPIRACT— INSTRtJC- 

TIONS— EVIDENCES-BILL.  OF  BXCEP- 

.  TIONS— SUFFICIENCY. 

1.  On  a  prosecution  for  murder,  an  instmc- 
tioD  that  the  court  admitted  evidence  of  the 
conversations  and  acts  of  four  other  persons 
as  tending;  to  show  a  conspirac?  to  murder 
decedent  is  erroneous,  as  indicating  the  be- 
lief of  the  court  that  the  evidence  proved  a 
conspiracy. 

2.  A  bill  of  exceptious  which  recited  the 
grounds  of  defendant's  objections  to  evidence, 
but  which  contains  no  certificate  of  the  judge 
that  such  grounds  were  true,  is  defective. 

3.  On  a  prosecution  for  murder,  evidence  of 
the  declarations  of  four  other  persons  to  the 
effect  that  decedent  must  sign  a  "lie  bill"  or 
leave  the  county,  though  made  in  defendant's 
absence,  and  prior  to  the  foundation  of  the 
conspiracy,  is  admissible  as  illustrating  the 
animus  and  purpose  actuating  the  parties  in 
the  commission  of  the  crime. 

4.  Mere  weakness  of  mind  is  no  defense  to 
crime  where  accused  doee  the  act  knowing  the 
nature  and  the  qnality  thereof. 

Appeal  from  district  court,  Houston  coun- 
ty; John  Young  Gooch,  Judge. 

Ea&n  Nelson  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    Reversed. 


Moore  ft  Newman  and  Adams  ft  Adams, 
for  appelant  Robt.  A.  John,  Asst  Atty. 
Gen.,  for  the  State. 

BR00E:S,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  confinement  In  the  peniten- 
tiary for  -a  term  of  five  years. 

In  his  motion  for  new  trial  appellant  com- 
plains of  the  following  portion  of  the  conrf  s 
charge,  to  wit:  "The  court  admitted  evidence 
In  this  case  tending  to  show  that  four  other 
persons  had  several  meetings  with  each  oth- 
er, and  that  at  a  meeting  several  days  before 
the  death  of  the  deceased  the  four  persons 
Induced  a  negro  man  to  sig^n  what  was  called 
a  'lie  bill,'  and  that  it  was  said  by  some  one 
then  and  there  present  that  the  deceased  or 
others  would  have  to  sign  a  similar  paper, 
or  leave  the  county,  or  made  some  such  re- 
mark. This  evidence  was  admitted  as  tend- 
ing to  show  a  conspiracy."  Appellant  ex- 
cepts to  this  charge,  tyecause:  "(1)  It  assumes 
that  it  was  a  conversation  between  the  four 
other  persons;  (2)  that  this  was  several  days 
before  the  death  of  deceased,  declaring  the 
corpus  delicti  proven;  (3)  that  they  induced 
a  negro  to  sign  a  'lie  bill';  (4)  that  some  one 
present  said  deceased  would  have  to  sign  a 
similar  paper,  or  leave  the  county;  (5)  that 
this  evidence  was  admitted  as  tending  to 
show  a  conspiracy."  We  think  appellant  Is 
correct  in  his  contentions.  The  charge  is 
upon  the  weight  of  the  evidence,  and  should 
not  have  been  given.  It  would  hare  been 
proper  for  the  court  to  have  limited  this  tes- 
timony by  a  proper  charge.  As  insisted  by 
appellant,  the  court  should  have  told  the  Ju- 
ry that:  "If  the  evidence  l)efore  yoiu  shows 
any  conversations  between  parties  other  than 
defendant,  you  will  not  consider  such  conver- 
sations as  evid^ice  against  this  defendant, 
unless  the  state  has  established  beyond  a  rea- 
sonable doubt  that  a  conspiracy  had  been 
formed  to  slay  Alexander,  and  that  this  de- 
fendant was  a  party  to  this  conspiracy,  or 
bad  guilty  knowledge  of  the  same,  and  with 
such  knowledge  aided  by  words  or  acts  in 
pursuance  of  such  common  design;  and  yon 
are  the  Judges  of  the  evidence,  and  you  can 
only  say  if  such  conspiracy  existed,  and  if 
defendant  acted  in  pursuance  of  the  same." 
This,  or  one  similar,  should  have  been  given 
In  charge  to  the  Jury.  Where  the  state  re- 
lies'upon  proof  of  conspiracy,  the  acts  and 
declarations  of  a  co-conspirator,  although 
made  in  the  absence  of  defendant,  arc  ad- 
missible to  show  the  intent  vrtth  which  de- 
fendant co-operated  with  his  co-conspirators, 
and  for  no  other  purpose.  A  charge  very 
similar  to  the  one  given  by  the  court  and 
complained  of  by  appellant  was  considered 
by  us  In  Santee  v.  State  (Tex.  Cr.  App.)  37 
8.  W.  438.  We  there  held  that.  If  the  conrt 
states  that  the  evidence  was  admitted  as 
tending  to  show  a  conspfa-acy,  such  would  be 
charge  on  the  weight  of  the  evidence,  as  In- 
dicating to  the  Jury  that  the  court  thought 
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tbe  evidence  proved  the  conspiracy.  See,  al- 
so^ Stephenson  y.  State,  4  Tex.  Ai^.  681; 
Lnnsford  t.  State,  9  Tex.  App.  217;  Stevens 
r.  State  (Tex.  Or.  App.)  59  S.  W.  645;  Hud- 
son T.  State  (decided  at  the  present  term)  68 
S.  W.  66& 

The  state  vas  pormltted  to  prove  that  Hen- 
ry and  Ellis  Nelson  and  Alma  and  Oessle 
Crosson  had  a  conversation  with  one  Henry 
Tellis  abont  cwtaln  slanderous  reports,  and 
Induced  said  Tellis  to  sign  what  they  call  a 
"lie  biU,"  and  that  It  was  remarked  then 
and  there  that  Bob  Alexander,  deceased, 
would  also  have  to  sign  it,  or  change  hla 
county.  Appellant  excepted  to  this  testimony 
on  the  ground  that  he  was  not  juresent,  and 
bad  nothing  to  do  with  sncb  matters;  that 
it  was  res  inter  alios  acta.  As  Insisted  by 
state's  counsel,  the  bill  is  defective,  in  that 
mere  grounds  of.  objection  to  testimony  are 
not  equivalent  to  a  certificate  by  the  judge 
that  such  are  facts.  McGIasson  v.  State,  38 
Tex.  Cr.  B.  351,  43  S.  W.  93;  Henderson  v. 
State  <Tex.  C^r.  App.)  62  S.  W.  762;  KeUy 
"V.  State  (Tex.  Cr.  App.)  62  S.  W.  916.  How- 
ever, in  view  of  another  trial,  we  hold  that 
the  testimony  would  be  admissible,  since 
acts  and  declarations  of  a  co-conspirator, 
made  even  prior  to  the  formation  of  tbe  con- 
spiracy, are  admissible,  as  illustrating  the 
animus,  purpose,  and  intent  of  the  parties 
to  the  homicide. 

Appellant  also  complains  that  the  court 
erred  in  charging  upon  insanity.  In  this 
there  was  no  error.  The  evidence  stroilgly 
snggests  the  issue,  and  it  would  have  been  er- 
ror for  the  court  to  have  failed  to  so  charge 
the  Jury.  Appellant's  counsel,  in  their  able 
brief,  insist  that  the  evidence  does  not  raise 
the  issue  of  insanity,  but  merely  the  puerility 
of  appellant's  mind.  The  testimony  for  ap- 
pellant discloses  that  he  was  led  at  the  wish 
and  will  of  most  any  one  who  attempted  to 
control  him.  Mere  weakness  of  mind  would 
not  justify  appellant  for  violating  the  law. 
If  he  does  the  act  knowing  the  nature  and 
quality  of  the  act  committed,  he  is  amenable 
to  the  punishment  imiMsed  by  the  statute; 
but  If  insane,  he  is  not  For  a  discussion 
of  this  question,  see  Cannon  v.  State  (Tex. 
Or.  App.)  56  S.  W.  351. 

The  judgment  Is  reversed,  and  the  cause 
remanded. 


DOSS  V.  STATB. 

(Court  ot  Criminal  Appeals  of  Texas.    Mardi 
19.  1902.) 

MVBDER  —  BBU-DgyKNSa  —  SUFFICIBSNCT    OF 

EVIDBNCB— MOmVB— OUTRAQB  OF 

WIFB— MANSIiAiraHTBR. 

1.  Where  defendant,  belieTin^  that  deceased 
had  outraged  his  wife,  followed  him  for  a 
mile  with  intent  to  kill  liim,  and  did  lull  him, 
there  could  be  no  question  of  self-defense  in 
the  case,  though  there  was  evidence  that  when 
defendant  overtook  deceased,  and  before  he 
did  the  killinK,  deceased  menaced  him  with 
a  rifle. 

67  8.  W.— 21 


2.  Ou  a  prosecution  for  murder  it  appeared 
that  on  Monday  defendant's  wife  informed 
him  that  deceased  had  outraged  her.  Deceas- 
ed aud  defendant  had  been  good  friends,  and 
this  information  had  a  very  disturbing  influ- 
ence on  defendant's  mind.  On  the  following 
Saturday  defendant  saw  deceased  pass  his 
house,  and,  procuring  his  pistol,  he  followed 
him  for  a  mile,  with  the  admitted  purpose  of 
killing  him,  and  did  kill  him.  Held  that  it  be- 
ing admitted  that  defendant  believed  that  de- 
ceased had  ravished  iUs  wife,  and  no  other  mo- 
tive tor  the  killing  being  shown,  the  evidence 
did  not  justify  a  conviction  tor  any  degree 
above  mansiaughter. 

Appeal  from  district  court  Htll  county; 
W.  Poindexter,  Judge. 

John  Doss  was  convicted  of  mmrder,  and 
he  appeals.    Reversed. 

W.  G.  Wear  and  Spell  &  Phillips,  for  iv- 
pellant  Robt  A.  John,  Asst  Atty.  (Sen.,  for 
the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  12  years. 

A  brief  synopsis  of  the  evidence  shows  that 
appellant  and  deceased  were  neighbors,  as 
well  as  one  Frier.  The  wife  of  Frier  was  in 
bod  health,  which  determined  Frier  to  take 
a  trip  to  Mineral  Wells.  Frier  and  his  wife 
invited  the  wife  of  appellant  to  accompany 
them.  After  discussing  it  among  themselves, 
appellant  and  his  wife  agreed  that  she  should 
make  the  trip.  Deceased  joined  the  party  at 
Mineral  Wells,  and  remained  with  them  at 
that  point  Upon  leaving  that  point  with- 
out going  into  a  detailed  statement  in  regard 
to  those  matters,  and  upon  arriving  at  home, 
the  wife  informed  her  husband  (appellant) 
that  deceased  had  twice  ravished  her,  en- 
forcing his  threats  against  her  with  a  Win- 
chester. This  information  was  given  appel- 
lant on  Monday  night  She  also  informed 
blm  that  Frier  had  perpetrated  the  same  out- 
rage upon  her.  On  the  Saturday  following 
her  return  deceased  passed  the  house  of  ap- 
pellant Appellant  was  in  the  lot  some  150 
yards  away.  Appellant  saw  the  man  pass- 
ing, hut  was  uncertain  as  to  who  it  was,  but 
believed  it  to  be  ai^)ellant  He  immediately 
bridled  his  horse,  armed  himself  with  a  pis- 
tol, and  followed  deceased,  with  the  admit- 
ted purpose  of  killing  him,  and  pursued  him 
until  he  overtook  him  some  mile  away. 
Just  before  overtaking  deceased,  he  met  two 
persons  on  the  side  of  the  road,  and  inquired 
who  was  the  occupant  of  the  buggy.  He  was 
informed  that  it  was  deceased.  This  seems 
to  have  been  the  first  accurate  information 
as  to  the  fact  that  it  was  deceased  he  was 
following.  In  the  pursuit  he  bdd  his  pistol 
in  his  hand  the  entire  way.  He  testifies  that 
when  within  a  few  steps— at  least  a  short 
distance— from  the  buggy,  deceased  looked 
up,  and  saw  him,  and  reached  for  his  Win- 
chester, and  that  he  immediately  shot  and 
continued  shooting;  that  when  his  pistol  was 
emptied  deceased  undertook  to  get  out  of  the 
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buggy  with  IilB  Winchester  In  Us  hand,  and, 
thinking  he  had  not  killed  him,  and  that  his 
life  was  In  danger,  he  took  the  gun  away 
from  him,  and  struck  him  a  time  or  two  over 
the  head  with  It  The  facts  show  that  the 
gun  had  been  used  as  a  bludgeon,  and  the 
barrel  was  slightly  bent  It  is  unquestioned 
by  the  testimony  In  the  record  that  until  this 
occurrence  and  the  return  of  appellant's  wife 
ilia  relation  with  deceased  was  of  the  most 
friendly  character.  This  is  the  only  circum- 
stance or  thing  that  occurred  to  mar  that 
frlendsliip.  The  testimony  is  further  un- 
questioned that  this  bad  a  yery  disturbing  In- 
fluence upon  the  mind  of  appellant  Under 
tills  state  of  facts  the  court  refused  to  sub- 
mit the  issue  of  self-defense.  We  think  this 
was  correct  Shannon  t.  State,  35  Tex.  Cr. 
R.  2.  28  S.  W.  687,  60  Am.  St  Rep.  17;  HIU 
V.  State,  35  Tex.  Cr.  R.  371,  33  S.  W.  1075; 
Wolfforth  V.  State.  31  Tex.  Cr.  R.  387,  20 
S,  W.  741;  Foreman  t.  State,  33  Tex.  Cr. 
B.  273,  26  S.  W.  212;  Cartwrlght  v.  Stote, 
14  Tex.  App.  480.  As  before  stated,  the 
only  inducement  shown  by  the  testimony  was 
the  insulting  conduct  to  the  wife  of  appel- 
lant as  she  detailed  it  to  him.  The  Intent 
and  purpose  of  appellant  in  following  deceas- 
ed was  to  kill  him.  There  was  no  condition 
coupled  with  his  purpose  as  manifested  in 
this  record.  Every  act  of  the  defendant  was 
to  the  same  effect  He  had  his  pistol  in  his 
hand  ready;  he  approached  deceased  in  a 
rapid  manner,  and  for  the  express  purpose 
of  killing  him.  It  was  not  for  the  purpose 
of  Inquiring  of  him  about  the  matter,  but 
alone  for  the  purpose  of  killing.  His  ac> 
tions,  as  well  as  his  intent,  were  coupled  to- 
gether, and  showed  the  evident  intent  and 
purpose  of  destroying  the  life  of  deceased  on 
account  of  the  Insulting  conduct  towards  his 
wife.  He  provoked  the  difficulty,  produced 
the  occasion.  His  intent  and  purpose,  view- 
ed from  his  own  standpoint,  was  to  kill,  and 
he  had  no  other  purpose,  so  far  as  this  record 
Is  concerned.  This  eliminates  the  question 
of  self-defense. 

It  occurs  to  us  this  brings  up  a  very  serl- 
ons  question,— as  to  tlie  sufficiency  of  the  evi- 
dence to  support  the  conviction  for  murder 
In  the  second  degree.  As  before  stated,  the 
only  object  and  purpose  of  the  defendant 
was  to  kill,  and  for  the  reason,  as  he  bellev- 
ed,  that  his  wife  had  been  outraged  and  rav- 
ished by  deceased;  and,  whether  this  was 
true  or  false,  if  he  believed  it  to  be  true,  it 
was  true  to  him.  These  matters  must  be 
viewed  from  the  standpoint  of  defendant 
and  the  circumstances  and  environments 
which  surround  him,  and  his  action  under 
these  circumstances  and  environments.  The 
Jury  would  not  be  authorized  to  arbitrarily 
reject  the  uncontradicted  testimony.  If  there 
were  other  motives  tliat  might  have  actuated 
him,  a  different  question  would  be  present- 
ed; but  there  were  none.  We  therefore  do 
not  believe  that  the  Judgment  for  an  offense 
of    greater    magnitude    than    manslaughter 


could  be  Inflicted  under  the  peculiar  testi- 
mony before  us  In  this  record.  The  cause 
and  passion  are  shown,  and  not  contradicted. 
The  Judgment  is  reversed,  and  the  came 
remanded. 


FOSSETT  et  aL  t,  STATEli 

(Gout  of  Cdminal  Appeals  of  Texas.    June  B, 
1801.) 

OBIHINAL  LAW— BAIL-UABILITT   OF    SXmE- 
TIES.  • 

Code  Cr.  Proc.  art  636,  provides  that 
when  one  accused  of  a  felony  is  on  bail,  tie 
shall,  "before  the  trial  commeiices,"  be  placed 
in  the  custody  of  the  sheriff,  and  his  bail  dis- 
charged. Article  641  declares  that  that  stage 
is  readied  when  both  parties  have  announced 
"Ready,"  or  when  a  continuance  has  been  re- 
fused. Artides  303  to  310  define  "boU"  as  the 
security  given  by  the  accused  that  "he  will  ap- 
pear and  answer"  before  a  designated  court 
at  a  specified  time,  whether  or  not  he  is  guilty. 
Article  577  authorizes  the  court  to  detenDine 
preliminary  motions  before  the  trial  upon  • 
plea  of  not  guilty.  Article  501  prohibits  the 
rendering  of  a  judgment  against  a  defendant 
upon  the  overruling  of  his  preliminary  mo- 
tions and  exceptions.  The  trial  of  one  accused 
of  murder,  and  at  large  on  bail,  was  set  for  a 
certain  day.  He  then  appeared  and  applied 
for  a  change  of  venne,  which  was  denied. 
He  then  applied  for  a  continuance,  whidi  was 
also  denied.  A  demurrer  to  the  court's  jnris- 
dictlon  was  overmled.  Before  the  court  enter- 
ed the  ruling  on  the  continuance  and  announ- 
ced his  dedsion  on  the  demurrer,  the  accused 
fled.  Held,  in  an  action  on  the  bail  bond,  that 
the  bail  was  operative  until  the  preiiminaiy 
motions  had  Iieen  disposed  of,  for  until  that 
was  done  the  trial  could  not  commence,  aud 
the  sureties  were  liable. 
Davidson,  P.  J.,  dissenting.     . 

Appeal  from  district  court,  Tarrant  coun- 
ty;  W.  D.  Harris,  Judge. 

Action  on  a  forfeited  recognizance  by  the 
state  against  Frank  Fossett  and  others. 
From  a  Judgment  for  the  atate,  defendants 
appeal.     AfOrmed.  ' 

Robertson  &  Robertson  and  Crane  & 
Greer,  for  appellants.  O.  S.  Lattlmore,  Co. 
Atty.,  and  D.  E.  Simmons,  Acting  Asst  Atty. 
Gen.,  for  the  Stata 


HENDERSON,  J.  This  Is  an  appeal  from 
a  judgment  final  .on  a  forfeited  recognizance, 
rendered  in  the  district  court  of  Tarrant 
county  against  Frank  Fossett  as  principal, 
and  John  E.  Rahl  and  W.  M.  Holloway,  as 
sureties.  The  recognizance  was  taken  In  the 
case  in  which'  Frank  Fossett  the  principal, 
was  charged  with  murder,  and  was  in  the 
sum  of  $6,000. 

Appellants  contend  that  the  Judgment 
should  be  reversed  because  at  the  time  the 
forfeiture  was  taken  the  trial  of  Frank  Fos- 
sett had  commenced,  and  he  was  no  longer 
on  bis  recognizance,  bat  was  In  the  custody 
of  the  court. 

It  appears  from  the  record  the  criminal 
case  against  Frank  Foesett  was  set  down 
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(or  trial  on  Monday,  May  Utb;  and  that 
day  the  case  was  reguhirly  called,  and  Fos- 
sett  was  present  in  court,  and  presented  a 
motloii  for  a  change  of  Tenu«.  This  motloa 
was  on  trial  from  Monday,  May  14th,  vintll 
the  afternoon  of  May  16tb,  at  which  time 
the  court  overruled  the  same.  Late  in  the 
afternoon  of  the  16th,  defendant  Fossett  ask- 
ed for  time  to  procure  and  present  an  appli- 
cation for  continuance,  which  was  granted. 
On  the  morning  of  the  17th,  when  court 
convened,  defendant  presented  bis  applica- 
tion for  continuance.  This  motion  was 
heard,  and  the  conrt  announced  he  would 
overrule  it;  but,  before  the  court  wrote  the 
order  on  his  docket,  one  of  counsd  for  de- 
fendant announced  to  the  court  that  they 
had  a  demurrer  to  the  jurisdiction  of  the 
court  to  try  the  case,  which  they  desired  to 
present,  and  immediately  proceeded  to  read 
the  same.  After  hearing  the  motion,  said 
counsel  announced  to  the  court  that  he  bad 
an  authority  supporting  his  demurrer,  which 
be  would  go  to  his  ofiSce  and  procure  If  the 
court  would  wait  on  him.  Time  was  grant- 
ed, and  thereupon  said  attorney  left  the  court 
room.  The  judge  then  left  the  bench,  retir- 
ing to  bis  private  room  in  the  court  house 
for  the  purpose  of  examining  authorities  on 
the  question.  After  about  90  minutes  the 
attorney  returned  with  the  authority,  which 
was  examined  by  the  Judge,  who  then  an- 
nounced that  he  would  overrule  the  demurrer. 
He  then  proceeded  to  enter  the  following 
orders:  "May  17th,  1900.  Motion  for  con- 
tinuance ovonmled,  and  defendant  excepts." 
"May  17th,  1900.  Defendant's  exception  and 
demurrer  to  Irby  Dunklin  sitting  as  Judge 
overruled,  and  defendant  excepts."  There- 
up(m  it  was  discovered  that  defendant  Fos- 
sett was  not  present  In  conrt  The  court 
had  bim  called,  and,  after  waiting  a  reason- 
able length  of  time  for  hip  to  appear,  on  his 
failure  to  so  appear  his  recognizance  was 
forfeited.  It  is  further  made  to  appear  that 
the  sureties  never  at  any  time  placed  de- 
fendant in  custody  of  the  sherltf,  nor  did 
the  court  order  the  sheriff  to  take  charge  of 
the  defoidant,  nor  did  the  sheriff  at  any  time 
take  charge  of  him.  It  was  shown  that  de- 
fendant left  the  cotut  bouse  about  the  time 
his  lawytf  w^nt  to  his  office  after  the  au- 
thority on  his  motion  to  have  the  Judge 
recused,  and  that  he  did  not  afterwards  re- 
turn, nor  bas  he  since  surrendered  or  iMrought 
himself  withbi  the  Jurisdiction  of  the  court 

It  Is  insisted  on  the  part  of  the  sureties, 
who  are  appellants  in  this  case,  that  the  con- 
tingency had  arrived  under  our  statutes 
which  discharged  defendant  Fossett  from 
the  ctistody  of  bis  bail,  and  that  the  trial 
baying  commenced,  he  was  then  in  the  cus- 
tody of  the  conrt  or  the  sheriff.  In  support 
of  tills  contention  we  are  cited  to  the  follow- 
ing articles  of  the  Code  of  Criminal  Proced- 
ure, to  wit:  Articles  635,  Oif),  and  Oil. 
Said  articles  read  as  follows: 

"Alt  63K.  When  the  defendant  in  a  caa« 


of  felony  is  on  bail  be  shall,  before  the  trial 
commences,  be  placed  in  the  custody  of  the 
sheriff  and  his  bail  be  considered  as  dis- 
charged." 

"Art  840.  In  all  cases  less  than  capital  the 
defendant  is  requhred,  when  his  case  is  called 
for  trial,  before  It  proceeds  further,  to  plead 
by  himself  or  his  counsel  whether  or  not  he 
is  guilty. 

"Art  641.  By  the  term  'called  for  trial'  is 
meant  the  stage  of  the  case  when  both  par- 
ties have  announced  that  they  are  ready,  or 
when  a  continuance  having  been  applied  for 
bas  been  denied." 

We  understand  that  particular  stress  Is 
laid  on  the  last  article,  as  construing  the 
preceding  articles,  and  that  the  facts  show 
the  contingency  marked  out  by  this  latter 
article,  wbicb  discharged  the  sureties,  bad 
occurred;  that  is,  that  the  case  had  been 
called  for  trial,  and  the  state  had  announced 
"Ready,"  and  a  continuance  which  had  been 
applied  for  on  the  part  of  defendant  had 
been  presented,  and  had  been  overruled  by 
the  court  While  this  is  literally  true  In  one 
sense,  still  there  are  other  articles  of  our 
Code  of  Criminal  Procedure  which  are  to  be 
taken  into  consideration  in  determining  the 
question  as  to  whether  the  recognizance  bas 
fulfilled  its  piuposes  tmder  the  law,  and  is 
no  longer  binding  on  the  recognizors.  Among 
others,  we  refer  to  articles  308  to  310,  inclu- 
sive, which  define  "bail"  and  "recognizance," 
and  lay  down  some  of  the  rules  applicable 
thereto,  and  articles  669,  570,  675^  676,  577, 
and  G17,  which  relate  to  the  plea  of  not 
guilty  and  other  pleas  and  motions  of  a  de- 
fendant, and  article  478,  which  relates  to  the 
forfeiture  of  bail. 

Now  it  will  be  observed  that  ball,  as  pre- 
scribed by  our  statutes,  obligates  the  sure- 
ties that  their  principal  will  appear  and  an- 
swer before  the  i>roper  court  the  accusation 
brought  against  bim;  and  the  ball  in  this 
instance  follows,  as  it  should,  the  terms  of 
this  statute.  What  answer  is  referred  to? 
Evidently  this  la  provided  for  In  article  610; 
that  is,  in  every  case  the  bail  requires  a  de- 
fendant to  appear  and  answer  before  the 
proper  tribunal  whether  or  not  be  is  guilty. 
Of  course,  there  are  special  pleas  and  an- 
swers that  be  can  make,  but  this  Is  the  final 
answer,  and  his  ball  goes  with  him  until  he 
has  entered  his  final  plea.  True,  he  is  re- 
quired to  be  present  on  other  occasions.  In- 
deed, no  important  step  can  be  taken  in  bis 
case.  If  it  is  a  felony,  unless  he  is  present; 
but  his  ball  holds  him  in  custody,  and  re- 
quires him  to  be  present  at  each  stage  of 
the  procedure,  including  and  up  to  the  last 
stage,  when  he  is  required  to  enter  his  plea 
of  guilty  or  not  guilty.  And  when  articles 
635  and  641  say  that  before  the  trial  com- 
mences he  shall  be  placed  In  custody  of  the 
sheriff,  and  bis  bail  be  considered  as  dis- 
charged, and  that  this  stage  is  reached  when 
both  parties  have  announced  "Beady,"  or 
when  a  continuance  applied  for  by  a  defend- 
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ant  lias  been  orerruled,  It  clearly  means  ttuit 
marks  the  stage  of  tlie  case  when  the  Jury 
trial  is  to  b^in.  But  it  does  not  mean  that 
defendant  can  stand  by  and  hear  the  court 
announce  Mb  continuance  overruled,  thai 
dodge  out  and  escape,  and  thus  relieve  his 
ball;  but  he  must.  In  accordance  with  the 
terms  of  his  and  their  contract,  remain  un- 
til he  has  entered  his  plea.  This  may  be, 
and,  under  the  statute,  should  be,  before  the 
Jury  is  Impaneled.  See  article  640,  Code  Cr. 
Proc.  Of  course,  it  does  not  follow  that  his 
ball  may  not  surrender  him  under  other  arti- 
cles of  the  statute  before  this  Juncture;  but 
It  Implies  that  there  is  no  interregnum  be- 
tween bis  ball  and  his  trial,— thai:  is,  his  final 
plea.  'The  law  did  not  Intend  to  furnish  a 
loophole  t<x  his  escape  before  his  final  an- 
swer. This  constructloo  is  further  borne  oat 
by  reference  to  those  articles  of  our  statute 
which  relate  to  the  hearing  of  motions. 
These  may  be  beai-d  and  determined  at  any 
time  before  trial  upon  the  plea  of  not  guilty 
1b  entered  upon,  but  not  afterwards.  See 
article  577,  Code  Cr.  Proc.  Article  591,  Code 
Cr.  Proc.,  provides:  "Judgment  shall  In  no 
case  be  given  against  the  defendant  where 
his  motion,  exception  or  plea  is  overruled, 
but  be  shall  in  all  cases  be  allowed  to  plead 
not  guilty.  If  he  refuses  to  plead  It  shall 
be  considered  as  if  the  plea  were  offered  and 
be  noted  accordingly."  From  these  articles, 
—Indeed,  from  every  provision  of  the  Code,— 
It  is  evident  that  all  motions  of  every  char- 
acter must  be  disposed  of,  and  that  these 
are  preliminary  to  the  main  trial;  and  when 
that  stage  is  reached,  and  when  he  is  ready 
to  plead  to  the  accusation,  he  is  then  placed 
In  custody  of  the  sheriff  and  liis  ball  dis- 
charged, but  not  before.  It  appears  that, 
after  the  court  had  announced  what  dispo- 
sition he  would  mal^e  of  the  motion  for  con- 
tinuance, defendant  did  not  then  enter  bis 
plea  to  the  indictment,  but  craved  leave  to 
present  another  motion,  which  motion,  in- 
deed, should  have  come  before  the  motion 
for  continuance,  as  it  went  to  the  Jurisdiction 
of  the  court,— still  it  could  be  offered  at  any 
time;  and  the  permission  granted  by  tbe 
court  to  allow  the  same  to  be  presented  was 
tantamount  to  holding  his  ruling  on  the  mo- 
tion for  continuance  In  abeyance  until  he  had 
made  bis  ruling  on  tbe  motion  to  recuse 
himself  (and  he  certainly  had  authority  over 
his  own  orders  during  the  term).  If  the 
court  had  held  that  he  was  not  qualified  to 
try  the  case,  this  would  have  been  a  post- 
ponement or  continuance  of  the  case  until 
some  other  Judge  should  be  authorized  to  try 
It.  The  motion  was  not  a  Joinder  of  Issue, 
but  was  evidently  intended  to  cut  off  an  an- 
nouncement of  "Ready"  at  that  time.  Sup- 
pose, when  the  court  announced  he  would 
overrule  the  motion  for  continuance,  he  had 
then  ordered  defendant  to  come  forward  and 
enter  his  plea,  and  had  then  announced  that 
bis  ball  WHS  released,  and  the  sheriff  would 
take  custody  of  him,  and  defendant  had  then 


stated  he  was  not  ready  to  proceed  with 
the  trial;  that  he  had  another  motion  to 
present  Could  the  court  bave  refused  to 
hear  his  motion,  or  to  have  discharged  his 
ball  pending  the  preparation  and  hearing  of 
that  motion?  Unquestionably,  under  the 
terms  of  the  law,  he  could  present  such  mo- 
tion, and  he  was  in  the  custody  of  his  bail 
pending  its  presentation;  the  motion  Itself 
b^ng  in  the  nature  of  a  request  of  the  court 
to  hold  up  his  ruling  on  the  motion  for  con- 
tinuance, and  to  forbear  pressing  him  to  tri- 
al, until  such  other  motion  should  be  dis- 
posed of.  The  court  was  asked  to  hear  a 
preliminary  motion,— a  motion  set  up  to  avoid 
a  trial  altogether;  and,  until  this  was  dis- 
posed of,  the  case  could  not  be  called  for 
trial  proper,  and,  until  this  cotild  be  done, 
tbe  trial  before  the  Jury  could  not  commence. 
In  the  meantime  his  ball,  which  required 
him  to  answer  the  state's  charge,  and.  In 
order  to  do  so,  to  be  there  when  the  trial 
should  begin,  was  operative;  and  he  could 
no  more  evade  the  terms  of  his  recognizance, 
as  was  attempted  In  this  case,  than  he  could 
bad  he  remained  present  during  the  reading 
of  his  motion  for  continuance  and  the  over- 
ruling by  the  Judge  of  the  same,  and  then, 
instead  of  remaining  and  pleading  to  the  in- 
dictmcait,  have  Immediately  fled  from  the 
court  room  and  made  his  escape.  We  ap- 
prehend it  will  not  be  seriously  contended  by 
appellant  that  be  could  have  avoided  tbe 
obligation  of  hla  bail,  in  this  manner. 

The  civil  cases  referred  to  by  apptilanta 
with  reference  to  when  a  civil  trial  com- 
mences we  do  not  think  shed  any  light  on 
this  question,  as  we  are  controlled  by  our 
articles  of  tbe  Penal  Code  and  tbe  Code  of 
Criminal  Procedure  Nor  is  there  any  case 
that  we  have  been  referred  to,  decided  by 
this  court,  covering  the  question  raised  ber& 
The  cases  of  Cole  v.  State,  11  Tex.  App.  71, 
Shaw  V.  State,  17  Tex.  App.  225,  and  Mc- 
Grew  V.  State,  81  Tex.  Cr.  B.  339,  20  S.  W. 
740,  are  not  in  point,  though  they  may  hare 
some  bearing  upon  the  questicm  here  Involved. 
In  McGrew's  Case,  articles  640  and  641  were 
held  directory  as  to  the  time  within  which 
a  party  was  required  to  plead.  If  said  arti- 
cles are  directory  in  that  respect,  they  might 
be  regarded  as  directory  In  other  respects. 
At  any  rate,  they  are  to  be  considered  in 
accordance  and  in  harmony  with  other  pro- 
visions of  the  Code  bearing  on  the  same 
.subject  We  do  not  think  they  were  intend- 
ed to  abrogate  the  provisions  of  the  Code 
defining  "ball"  and  "recognizance,"  bat  mere- 
ly as  giving  direction  to  the  court  as  to  when 
it  was  its  duty  to  place  defendant  In  custody 
of  tbe  sheriff,  and  thus  relieve  his  bail;  and 
this  was  wben  the  trial  should  begin,  and 
defendant  at  this  Juncture  should  be  ready 
to  submit  himself  to  the  Jurisdiction  of  the 
court  and  enter  his  idea  to  the  Indictment 
We  accordingly  hold  that  the  proper  construc- 
tion of  the  articles  of  our  Code  of  Criminal 
Procedure   bearing  on   the   question   as   to 
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when  the  ball  of  tbe  prisoner  terminates,  and 
tbe  custody  of  tbe  court  or  the  sherllT  be- 
gins. Is  when  such  defendant  appears  In 
conrt  and  enters  his  plea  of  gnllty  or  not 
guilty  to  the  Indictment  This  Is  in  accord- 
ance with  the  terms  of  the  contract  of  him- 
self and  hla  sureties  with  the  state,  and  the 
articles  which  appellants  have  Invoked  are 
to  be  comrtmed  In  accordance  with  this  coo- 
tract  and  other  statutes  regulating  the  trliL 
Tbe  Judgment  Is  affirmed. 

(March  26,  1902.) 
DAVIDSON,  P.  3.  (dissenting).  The  Judg- 
ment was  affirmed  at  the  Austin  term,  and 
during  the  Tyler  term,  1801,  the  motion  for 
rehearing  was  overruled.  I  have  been  un- 
able to  agree  with  my  Brethren  upon  the  dis- 
position of  the  case,  and  most  respectfully 
enter  my  dissent.  The  substance  of  the  facts 
shows  that  the  motion  to  change  the  venue 
was  overruled,  as  was  the  motion  for  contin- 
uance; the  state  having  previously  announced 
"Ready  for  trial"  Time  was  asked  to  pre- 
iwre  a  motion  to  disqualify  the  Judge.  Some 
time  after  the  motion  for  continuance  was 
overruled,  appellant  Fossett  left  the  court 
room,  and  went  his  way.  He  was  sitting 
Inside  the  bar  of  the  court  room  when  his 
motion  was  overruled,  and  subsequently  left 
His  bond  was  forfeited.  Article  635,  CSode 
Cr.  Proc.,  reads  as  follows:  "When  a  de- 
fendant tn  a  case  of  felony  is  on  ball,  he 
shall,  before  the  trial  commences,  be  placed 
tn  tbe  custody  of  the  sherUf,  and  his  ball  be 
considered  as  discharged."  Article  640  pro- 
vides; "In  all  cases  less  than  capital  the  de- 
fendant is  regoired,  when  the  case  Is  called 
for  trial,  befiwe  it  proceeds  further,  to  plead 
by  himself  <^  his  counsel,  whether  or  not 
he  is  gunty."  Article  041  provides:  "By 
tbe  term,  'called  for  trial,'  is  meant  the  stage 
of  the  case  when  both  parties  have  announ- 
ced that  they  are  ready,  or  when  a  contin- 
uance having  been  applied  for  has  been  de- 
nied." Perhaps  it  will  l>e  unnecessary  to  dis- 
cuss articles  636  and  640.  Whatever  they 
do  mean.  It  is  evident  that  two  propositions 
are  made  certain  by  their  terms,  to  wit: 
(1)  Before  the  trial  commences,  the  party  un- 
der bail  shall  be  placed  in  the  custody  of 
the  sherifT,  and  his  ball  shall  be  considered 
discharged;  (2)  that  In  noncapital  cases, 
when  the  case  is  called  for  trial  the  defend- 
ant can  be  required  to  plead,  by  himself  or 
bis  counsel,  whether  or  not  he  is  guilty. 
Article  641  provides  as  to  what  is  meant  by 
tbe  term  "called  for  trial";  that  is,  when  the 
announcement  of  ready  has  been  made  by 
both  parties,  or  when  the  continuance  which 
has  been  applied  for  has  been  denied.  In 
this  case  I  deem  It  unnecessary  to  go  further 
in  the  proceedings  than  article  041.  If  thwe 
Is  anything  made  manifest  by  the  statement 
of  facts  and  by  the  entire  transcript  It  is 
that  tbe  application  for  continuance  had  been 
refused.  And  under  tbe  last-cited  article,  de- 
fendant was  then  on  trial,  and  out  of  the 


bands  of  his  sureties.  Tbla  being  true,  by 
the  terms  of  article  635,  supra,  he  was  in 
the  custody  of  the  sherlfT,  and  his  bail  dis- 
charged; the  sureties  being  no  Icmger  respon- 
sible for  the  custody  of  their  principal.  If 
this  view  is  not  correct,  it  would  be  a  difficult 
matter  to  determine  when  tbe  defendant  Is  In 
custody  of  the  officer  for  trial  purposes,  and 
when  be  is  in  custody  of  his  sureties.  If 
article  636  means  anything,  it  occurs  to  me, 
it  Is  clear  that  appellant  is  in  the  custody 
of  the  SherlfT  before  the  trial  commences.  In 
other  words,  whenever  the  law  requires  the 
presence  of  the  defendant  in  court  to  answer 
the  demands  of  the  state,  and  the  alternative 
Is  presented  that  his  nonappearance  would 
authorize  the  forfeiture  of  his  bond,  he  is 
then  in  the  hands  of  the  sherifT,  or  the  cus- 
tody of  the  law.  Whether  or  not  this  be  cor- 
rect still  the  facts  demonstrate,  beyond  any 
cavil  or  question,  that  the  application  for 
continuance  had  been  overruled,  and  he  was 
thereby  placed  in  the  custody  of  the  law, 
and  taken  from  his  bondsmen;  and  whethor 
or  not  be  had  answered  "Ready"  personally 
would  make  no  difference;  the  law  declaring 
at  this  stage  of  the  proceeding  he  is  ready 
for  trial  upon  the  merits  of  his  case,  and  is 
in  fact  on  trial.  Without  going  at  length 
into  a  discussion  of  the  question,  I  believe 
the  Judgment  should  have  been  reversed,  and 
the  prosecution  ordered  dismissed. 


BBB8B  V.  STATU 

(Court  of  Orlminal  Appeals  of  Texas.    If  arch 
12,  1902.) 

THBFT  OP  CATTLB!— EVIDBNCB— ADMISSIBILI- 
TT— BUFFICIBNCY  OF  BRAND— APPBALr-OB- 
JBCTIONS  TO  BVIDESNCB— BUROBN  OF  PROOF 
—INTENT  TO  STEAL. 

1.  Objections  to  eridence,  as  too  remote,  im- 
material, irrelevant,  and  incompetent  are  too 
general  to  be  considered. 

2.  On  a  criminal  prosecation,  testimony  that 
a  witness  had,  on  the  day  after  the  crime  char^ 
eed,  given  an  account  of  the  transaction  sim- 
ilar to  that  given  by  him  in  evidence,  waa  in- 
admissible, where  no  effort  had  been  made  to 
show  that  such  witness  had  made  any  previous 
contradictory  statement,  although  an  attempt 
was  made  to  show  that  the  witness,  who  was 
implicated  in  the  crime,  had  been  offered  im- 
munity if  he  would  testify  against  defendant 

3.  A  recorded  cattle  brand,  designating  the 
part  of  the  animal  where  it  Is  placed  as  "on 
shoulder  or  side,"  is  in  violation  of  Pen.  Code, 
art  932,  providing  that  no  person  shall  have 
more  than  one  brand,  and  article  034,  forbid- 
ding the  recording  of  any  brand  which  fails 
to  designate  the  part  of  the  animal  ou  which  it 
is  to  be  placed,  and  is  inadmissibla  on  a  prose- 
cution for  theft  of  cattie  to  prove  their  iden- 
tic. 

4.  Upon  a  prosecution  for  theft  if  the  jury 
have  a  reasonable  doubt  as  to  whether  defend- 
ant believed  he  had  a  right  to  take  the  proper- 
ty charged  to  have  been  stolen,  they  should  ac- 
quit. 

Appeal  from  district  court  Baylor  county; 
J.  A.  P.  Dickson.  Judge. 

T.  E.  Reese  was  convicted  of  theft  of  cat- 
tie,  and  he  appeals.    Reversed. 
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Holuian  &  Dalton,  A.  H.  Britain,  and  J. 
K.  Cockrell,  for  appellant  J.  H.  Glasgow 
and  Robt  A.  Jobn,  Aast  Atty.'Gen.,  for  tbe 
State. 

HENDERSON,  J.  Appellant  was  conTlct- 
ed  of  the  theft  of  cattle,  and  bis  punishment 
assessed  at  confinement  In  the  penitentiary 
for  a  term  of  two  years;  hence  this  appeal. 

Appellant's  first  bill  of  exceptions  calls  In 
question  the  action  of  the  court  admitting 
tbe  testimony  of  Ike  Thomas  to  tbe  effect 
that  after  Reese  bad  killed  tbe  second  beef, 
wblcb  was  the  one  be  was  charged  with 
stealing,  and  while  tbe  same  was  being  load- 
ed In  tbe  hack,  defendant  was  talking  about 
tbe  beef  he  had  killed.  Among  other  things, 
he  said  that  "when  there  was  a  picnic  here 
some  time  ago,  a  beef  was  grlven  by  Cobb 
for  tbe  picnic,"  and  that  he  (Reese)  and  an- 
otber  man  killed  tbe  beef  for  them,  and  that 
be  (Reese)  then  killed  a  calf,  and  be  and 
the  other  party  divided  it,  but  that  "CJobb 
bad  thousands  of  them  like  these  fellows  In 
here  in  tbe  Crossbar  pasture,"  and  waved  his 
hand  aroimd.  Appellant  objected  to  this  tes- 
timony because  it  was  a  transaction  that 
happened  long  ago,— too  remote.  Immaterial, 
irrelevant,  and  Incompetent  Under  the  au- 
thority of  Hamblln  v.  State  (Tex.  Cr.  App.) 
50  S.  W.  1019,  wblcb  has  since  been  follow- 
ed in  a  number  of  cases,  these  objections  are 
too  general,  and  do  not  sufficiently  point  out 
tbe  ground.  It  is  not  shown  how  remote 
«ald  transaction  was,  nor  does  the  objection 
state  that  it  was  not  connected  In  any  wise 
with  the  transaction  for  which  appellant 
was  then  being  tried.  However,  If  It  be  con- 
ceded that  the  objection  properly  raised  tbe 
question,  still  it  occurs  to  us  that  what  was 
said  and  done  by  defendant  at  tbe  time  was  a 
part  of  the  res  gestae;  and  this  ccmversatloif, 
though  It  may  not  directly  have  related  to  the 
beef  then  being  loaded  on  the  wagon,  yet  It 
serves  to  illustrate  appellant's  Intent  when 
be  remarked,  in  connection  with  the  killing 
of  this  beef,  that  he  had  killed  other  beeves 
without  any  right  thereto.  And  in  that  re- 
spect it  occurs  to  us  that  It  would  have 
been  admissible. 

The  state  was  permitted  to  prove  by  8ut- 
tlemeyer  that  be  had  a  conversation  with  one 
Ike  Thomas,  who  was  implicated  in  the 
theft  of  tbls  same  beef,— said  conversation 
being  on  the  next  day  after  tbe  alleged  tak- 
ing,—in  which  said  Thomas  told  witness 
about  the  taking  of  tbe  beef,  and  be  gave 
him  a  similar  account  to  that  which  be  testi- 
fied to  on  the  trial.  This  was  objected  to  on 
tbe  ground  that  it  was  hearsay,  not  being 
made  la  tbe  presence  of  defendant,  and  be- 
cause it  was  a  reiteration  of  Thomas'  testi- 
mony from  hearsay  by  a  third  party,  etc. 
Tbe  court  explains  tbe  admission  of  this  tes- 
timony by  stating  that  when  the  witness 
Thomas  was  on  tbe  stand,  appellant's  counsel 
propounded  certain  interrogatories  to  him, 
attempting  to  show  that  he  had  beoi  prom- 


ised Immunity  by  said  Suttlemeyer  from  pun- 
ishment in  consideration  of  his  testifying  in 
this  cause,  and  that  tbe  testimony  objected 
to  was  offered  in  rebuttal  by  the  state  for  the 
purpose  of  showing  that  no  promise  of  any 
sort  was  made  by  tbe  said  Suttlemeyer  to 
said  witness.  Said  testimony  was  not  ad- 
missible. The  witness  Thomas  had  not  been 
Impeached  by  showing  that  he  had  made  a 
contradictory  statement  to  the  testimony  giv- 
en by  blm  on  the  stand.  Butherford  v.  State 
(decided  at  tbe  present  term)  67  S.  W.  100. 
Nor  did  the  explanation  given  by  tbe  court 
r«ider  said  testimony  admissible.  Tbe  fact 
that  the  state  or  some  officer  bad  offered  the 
witness  Immunity  from  punishment  If  be 
would  testify  against  Reese,  would  not  author- 
ize the  introduction  of  testimony  by  said  wit- 
ness corroborating  the  testimony  given  by  blm 
on  the  stand.  Of  course,  it  would  have  been 
competent  for  tbe  state.  Id  rebuttal,  to  have 
shown.  If  it  could,  that  said  witness  had  not 
been  offered  Immunity  by  tbe  state  In  con- 
sideration of  his  testimony.  This  could  have 
been  done  simply  by  proving  that  the  state 
bad  not  offered  blm  such  immunity  prior  to 
the  trial,  or  prior  to  some  particular  time. 
Tbe  testimony  of  Thomas  vras  the  most  im- 
portant against  defendant,  and  It  was  error 
on  the  part  of  ithe  court  to  permit  him,  as 
was  done,  to  corroborate  himself  in  a  way 
not  authorized  by  law. 

During  the  progress  of  the  trial  tbe  state 
introduced  the  record  of  brands  of  Baylor 
county,  showing  the  recorded  brand  of  Syd- 
ney Webb_&  Co.  to  be  as  follows:  O  left 
Jaw;  and  X  left  shoulder  or  side.  This  was 
objected  to  on  the  part  of  appellant  on  the 
ground  that  the  place  of  tbe  brand  on  the 
animal  was  designated  in  tbe  alternative 
(that  is,  as  to  the  X,  the  brand  could  be 
placed  either  on  the  shoulder  or  side);  It 
being  ccmtended  that  this  was  not  In  com- 
pliance with  our  statute,  which  provides  that 
no  person  shall  have  more  than  one  brand, 
and  it  further  being  an  offense  for  any  coun- 
ty clerk  to  record  any  brand  unless  the  part 
of  the  animal  upon  which  tbe  same  is  to 
be  placed  Is  designated.  Article  934,  Pen 
Code.  Appellant's  contention  appears  to  be 
supported  by  Massey  v.  State,  SI  Tex.  Cr.  R. 
91,  19  S.  W.  906.  In  that  case  the  record 
introduced  Indicated  the  place  of  the  hrtmA 
as  the  left  shoulder  or  thigh,  and  it  was  there 
held  that  this  was  not  a  sufficient  designation 
of  the  place  on  the  animal  where  It  should 
be  branded.  Evidently  this  was  on  the 
ground  that  the  place  indicated  was  uncer- 
tain. It  might  be  on  the  shoulder,  or  It 
might  be  on  tbe  thigh.  Here  the  place  of 
the  brand  was  equally  uncertain,  as  It  Indi- 
cates a  shonld»  or  side  for  tbe  brand.  Tills 
case  appears  to  be  differentiated  from  Hayes' 
Case.  30  Tex.  App.  404,  17  8.  W.  940.  In 
that  case  the  record  designated  tbe  part  ot 
the  animal  upon  which  the  brand  should  be 
placed  as  the  left  or  right  side.  While  this 
is  In  the  alternative  as  to  the  side  of  tbe 
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animal  on  wblcb  the  brand  Is  to  be  placed, 
tbe  designation  la  held  to  be  aufficiect;  cit- 
ing Thompson  t.  State,  25  Tex.  App.  161,  7 
S.  W.  58»,  and  HarweU's  Case,  22  Tex. 
App.  26i,  2  S.  W.  600.  So  It  would  seem 
that  the  side  of  the  animal  where  tbe  brand 
la  to  be  placed  need  not  be  designated,  or 
it  may  be  designated  In  the  alternative.  If 
this  Is  an  exception  to  the  rule,  still  It  has 
not  been  extended  further.  At  least,  it  is 
not  anthorlty  tor  designating  different  parts 
on  tbe  same  side  of  the  animal  In  the  alter- 
native, for  placing  the  brand.  The  court 
committed  an  error  in  permitting  the  intro- 
duction of  this  recorded  brand.  We  wonld 
not  be  nnderatood  as  holding  that  the  ani- 
mal was  not  sufficiently  identified  by  other 
testimony  aa  the  proi)erty  of  Sydney  Webb. 
It  was  killed  in  his  pasture.  The  brand  on 
tt  is  a  fleshmark.  Appellant's  claim  appears 
to  be  of  a  flimsy  character,  and  there  are  oth- 
er drcnmstances  which  on  another  trial  may 
estaWlah  the  ownership  of  the  alleged  stolen 
cattle.  In  this  connection  it  may  be  ob- 
served that  the  charge  of  the  court  with 
reference  to  the  recorded  brand  being  evi- 
dence of  ownership  was  oroneoug. 

Tbe  charge  of  the  court  on  conspiracy  is 
correct  in  the  abstract  but  It  should  have 
been  more  directly  applied  to  the  facts.  We 
think  the  charge  of  the  court  on  accomplice, 
in  connection  with  Thomas'  testimony,  was 
sofflcient;  and  it  was  not  necessary  to  give 
tbe  requested  instructions.  Tbe  court's 
charge  limiting  the  testimony  as  to  the  ani- 
mal alleged  to  have  been  stolen  in  Archer 
county  was  sufficient.  The  charge  given  by 
the  court  predicated  on  defendant's  belief 
tliat  he  bad  a  right  to  take  the  same  should 
have  been  given  without  Imposing  upon  blm 
tbe  burden  of  proof;  that  Is,  tbe  Jury  should 
have  been  instructed,  In  connection  with  said 
charge,  if  they  had  a  reasonable  doubt 
whether  or  not  defendant  believed  he  bad 
a  right  to  take  the  animal,  they  should  ac- 
quit. 

It  is  not  necessary  to  discuss  other  assign- 
ments, Imt  for  those  discussed  the  judgmeit 
is  reversed,  and  the  cause  remanded. 

BKOOKS,  J.,  absent. 


HARRIS  V.  STATE). 

4Coart  of  CSriminal  Appeals  of  Texas.     Mardi 

12,1002.) 

FRAUDULENT  DISPOSITION  OF  MORTOAQBD 
PBR80NALTT— WRITTEN  INSTRUMBNTa-SKO- 
ONDART  BVIDBNCBJ-SUFFICIBNT  PRBDICATa 
—EVIDBNCB— HEARSAY— MORTQAOBS—FORU- 
SURPIiUSAOB. 

1.  On  a  proaecntion  for  f  randnlently  dispos- 
ing of  mortgaged  property,  testimony  by  a 
witness  that  he  was  i»«8eDt  on  a  former  trial, 
and  iieard  the  then  district  attorney  testify 
that  the  mortgage  had  been  in  liis  possession 
at  a  still  previous  trial,  but  that  he  did  not 
know  its  wherealxiuts  at  the  time  when  he 
was  testifying,  was  hearsay  and  inadmissible, 
in  view  of  the  fact  that  such  former  district 


attorney  was  within  the  jurisdiction;  and  such 
testimony  did  not  constitute  a  sufficient  predi- 
cate for  the  introduction  of  secondary  evidence 
as  to  the  contents  of  tha  morteage. 

2.  In  a  prosecution  for  fraudulently  dispos- 
ing of  mortgaged  property,  parol  evidence  that 
witness  held  a  mortgage  on  property  other 
than  that  which  was  tbe  basis  of  tbe  present 
prosecution,  and  that  defendant  fraudulently 
sold  the  property  covered  by  that  mortgage, 
was  incompetent;  the  mortgage  itself  being 
the  beat  evidence  of  its  existence. 

3.  In  a  prosecution  for  fraudulently  dispos- 
ing of  mortgaged  personalty,  the  first  part  of 
the  instrument  showed  a  completed  mortgage 
on  the  property  in  question;  but  the  paper  used 
was  a  blank  form  of  a  crop  mortgage,  and  va- 
rious provisions  relating  to  a  mortgaira  of  that 
character  were  not  crossed  out.  Held,  that 
the  statute  requiring  a  mortgage  to  be  in  writ- 
ing did  not  render  the  mortgage  invalid  be- 
cause of  the  irrelevant  provisions  following  the 
essential  part  of  the  mortgage. 

Appeal  from  district  court,  Comanche  coun- 
ty;  N.  R.  Lindsey,  Judge. 

W.  F.  Harris  was  convicted  of  fraudulent- 
ly disposing  of  mortgaged  personalty,  and 
appeals.    Reversed. 

Joiner  &  McMillan,  for  appellant  Robt. 
A.  John,  Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  the  fraudulent  disposition  of  personal  prop- 
erty under  a  written  mortgage,  and  his  pun- 
ishment assessed  at  two  years'  confinement 
in  the  penitentiary;   hence  this  appeal 

On  the  trial,  secondary  evidence  was  bitro- 
dnced  of  a  mortgage  and  its  contents.  Ap- 
pellant objected  to  this  on  the  ground  that 
the  predicate  was  not  sufficiently  laid;  tliat 
is,  that  sufficient  search  had  not  been  made 
for  the  original  in  tbe  places  where  it  might 
be  found  before  resort  was  had  to  secondary 
evidence.  It  appears  from  tbe  bUl  that 
search  and  inquiry  were  made  in  the  clerk's 
office,  and  among  his  papers.  The  bill  also 
makes  it  appear  that  the  former  district  at- 
torney, C.  D.  Spann,  was  the  last  person 
seen  in  irassesslon  of  said  mortgage  during 
the  former  trial  of  the  case;  and  Spann  was 
not  brought  before  the  court  and  no  Inquiry 
was  made  of  him  as  to  the  whereabouts  ot 
said  original  mortgage.  In  lieu  of  having 
Spann  before  tbe  court  the  state  was  per- 
mitted to  prove  by  a  witness  that  at  a  for- 
mer trial  of  the  case,  said  Spann  (then  dls- 
iTict  attorney),  when  on  the  witness  stand, 
made  a  statement  in  regard  to  the  mortgage; 
that  said  Spann  at  a  previous  trial  of  the  case 
had  the  mortgage,  which  was  the  last  time 
witness  saw  it;  that  Spann  was  present 
and  represented  the  state  at  the  second  trial 
and,  pending  the  proving  up  of  the  loss  of 
the  mortgage,  Spann  was  put  on  the  witness 
stand,  and  the  state  inquired  of  Spann  for 
the  mortgage.  Tbe  mortgage  was  not  found 
at  said  second  trial  The  last  time  witness 
beard  of  Spann,  he  was  alive  and  well,  and 
in  this  state.  This  was  an  adroit  method 
of  getting  before  the  court  and  Jury  the  fact 
that  Spann  did  not  have  the  mortgage,  but 
the   testimony   was   hearsay.     If  the  sta^ 
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could  prove  what  It  did.  It  could  have  gone 
further,  and  proved  all  that  Spann  said  about 
the  loss  of  the  mortgage  at  the  trial.  Wit- 
ness was  within  the  Jurisdiction  of  the  court, 
and  should  have  been  produced.  Williams  v. 
State,  38  Tex.  Cr.  R.  128,  41  S.  W.  M6. 

Appellant  objected  to  the  testimony  of  W. 
T.  Powers  In  regard  to  a  transaction  with 
appellant  which  Involved  a  transfer  to  him 
of  a  wagon  by  appellant  In  part  payment  on 
the  mortgage  debt,  and  the  subsequent  claim 
of  one  Hicks,  as  the  administrator  of  the 
estate  of  Levy,  deceased,  who  laid  claim  to 
the  wagon  on  account  of  a  prior  mortgage, 
and  that  appellant,  on  his  representation,  sur- 
rendered said  wagon  to  Hicks.  In  this  con- 
nection Hicks  was  also  permitted  to  testify 
that  he  held  the  mortgage  against  said  wag- 
on executed  by  defendant  in  favor  of  the 
Levy  estate,  and  that  he  showed  said  mort- 
gage to  the  witness  Powers  when  he  went  to 
get  the  wagon,  and  that  he  took  the  wagon 
from  Powers  under  the  mortgage.  This  tes- 
timony was  objected  to  on  the  ground  that  it 
Is  not  admissible  to  prove  up  such  prior  mort- 
gage after  the  manner  adopted;  that.  If  it 
was  competent  to  go  Into  that  matter  at  all, 
the  mortgage  Itself  was  the  best  evidence, 
and  should  have  been  produced.  We  agree 
to  this  contention.  The  state  was  permitted 
to  show  a  subsequent  offense  committed  by 
appellant  in  disposing  of  a  wagon  to  the 
prosecutor,  which  was  also  under  mortgage. 
We  do  not  believe  It  was  competent  for  the 
state  to  do  this.  But  if  it  be  conceded  that 
it  was,  the  mortgage  itself  ought  to  have  been 
produced. 

Appellant  objected  to  the  Introduction  of 
the  mortgage  alleged  to  have  been  executed  by 
appellant  to  Powers,  and  which  covered  the 
mule  In  controversy;  the  ground  of  objection 
being  that  said  mortgage  was  uncertain  and 
Indeflnlte  in  its  terms,  and  could  only  be  cre- 
ated a  mortgage  by  the  help  of  parol  evi- 
dence, and  that  our  statute  on  the  subject  re- 
quires the  mortgage  to  be  in  writing,  and 
does  not  refer  to  an  equitable  mortgage,  or  a 
mortgage  that  can  be  made  such  by  the  Inter- 
position of  a  court  of  equity.  An  inspection 
of  a  copy  of  the  mortgage  set  out  In  the  tran- 
script shows  that  a  blank  form  of  crop  mort- 
gage was  used.  The  first  part  of  the  in- 
strument shows  the  completed  mortgage  on 
the  mule  In  question,  In  connection  with  an- 
other mule.  However,  after  providing  for 
the  payment  of  the  note  of  $60,  which  was 
the  amount  intended  to  be  secured  as  be- 
tween the  parties,  the  mortgage  provides  that 
it  covered  any  indebtedness  of  any  kind,— 
whether  by  open  account,  note,  or  security 
for  others,— end  also  that,  in  bo  far  as  this 
mortgage  may  cover  any  crop,  then  the 
owner  of  said  crop  guarantied  that  no  for- 
mer laborer's  lien  existed  or  should  exist  on 
said  crop,  and  that  he  would  not  employ  any 
labor,  etc.,  in  connection  with  said  crop,  with- 
out the  written  consent  of  Xeely-Harris- 
Cunningham  Company  indorsed  In  writing  on 


the  back  of  this  instrument,  etc.  Of  course, 
Neely-Harrls-Cunnlngham  Company  are 
strangers  to  the  mortgage  contract  between 
appellant  and  prosecutor.  Powers.  Nor  was  it 
Intended^  aa  between  the  parties  to  the  con- 
tract, to  secure  any  other  indebtedness,  or  to 
secure  the  Indebtedness  on  any  crop.  All  of 
this  part  of  the  mortgage  occurred  simply 
because  the  form  adopted  was  a  blank  form 
of  a  crop  mortgage  of  Neely-Harris-Cunnlng- 
ham  Company,  and  this  portion  of  the  mort- 
gage was  not  eliminated  when  the  contract 
was  drawn.  It  occurs  to  us  that  the  mort- 
gage, though  somewhat  confused  by  thus  be- 
ing written  on  a  crop  mortgage,  is  complete 
before  this  portion  relating  to  crops,  etc.,  is 
reached,  and  secures  Powers'  note  of  $60  aa 
a  mortgage  lien  on  said  two  mules,  and  that 
what  follows  does  not  vitiate  this;  and  it 
was  competent  to  explain  and  eliminate  It. 
In  this  view,  it  is  not  necessary  to  pass  on 
appellant's  proposition  that  the  mortgage 
must  be  In  writing  and  complete,  and  resort 
cannot  be  had  to  an  equitable  proceeding  to 
help  out  the  written  mortgage.  As  we  have 
seen  before,  the  written  mortgage  Is  complete 
in  itself,  and  we  simply  reject  the  crop  part 
as  surplusage. 

In  the  motion  for  new  trial,  appellant  ex- 
cepted to  the  failure  and  refusal  of  the  court 
to  charge  the  Jury  how  to  consider  the  evi- 
dence Introduced  by  the  state  regarding  the 
disposition  by  appellant  of  the  other  mule 
contained  In  the  mortgage,  and  also  the  dis- 
position of  the  wagon,— limiting  the  effect 
of  said  testimony  to  the  intent  or  motive  of 
appellant  in  regard  to  the  disposition  of  the 
mule  alleged  to  have  been  sold.  We  think 
this  testimony  was  of  a  character  that  might 
be  used  by  the  Jury  for  some  other  purpose 
than  that  Involving  appellant's  Intent  with 
reference  to  the  disposition  of  the  mule  in 
controversy,  and  consequently  the  court 
should  have  limited  the  purpose  of  this  testi- 
mony. 

For  the  errors  discussed,  the  Judgment  la 
reversed,  and  the  cause  remanded. 

BROOKS,  J.,  absent 


STEED  V.  STATE. 

{Coort  of  Criminal  Appeals  of  Texas.    March 

19,  1902.) 

CRIMINAL  LAW— THEFT  OP  CATTLB!— BRANDS- 
RECORD— EVIDENCE— INSTRUC!TIONS  —  PRIN- 
CIPALS-ACCESSORIES-OWNERSHIP OF  PROP- 
ERTY. 

1.  In  a  criminal  prosecutlou.  In  which  the 
ownership  of  a  meat  market  became  material, 
general  reputation  was  not  competent  evidence 
thereof. 

2.  Under  Sayles'  Rev.  Civ.  St.  art.  4566^  pro- 
viding that  every  person  who  has  cattle  shaU 
have  a  brand  differing  from  that  of  his  neigh- 
bors, which  shall  be  recorded  by  the  clerk  ot 
the  county  court,  and  Pen.  Code,  art  934:,  pro- 
Uibiting  the  recording  of  brands  not  designat- 
ing the  part  of  the  animal  on  which  the  brand 
is  to  be  placed, — a  record  of  a  brand  giving  the 
location  aa  on  the  "left  jaw,  left  shoulder,  or 
side"  is  too  indefinite  to  be  admissible  in  «vi- 
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deuce  to  identify  tbe  aninuil  in  a  prosecntion 
for  theft. 

3.  In  a  prosecntion  for  eattle  theft,  where  the 
record  of  the  alleged  brand  of  the  animal  stolen 
was  not  admissible  t>ecan8e  too  indefinite,  evi- 
dence by  a  certain  person  that  be  ran  the  al- 
leged brand  in  that  county  was  admissible  for 
tbe  purpose  of  identifying  the  animal,  though 
not  admissible  for  the  purpose  of  proriug  own- 
ership. 

4.  In  a  prosecution  for  stealing  a.  beef,  tes- 
timony that  witness,  after  baring  searched 
for  the  hide  of  the  animal  alleged  to  have  been 
stolen,  at  the  place  where  it  was  supposed  to 
have  been  killed,  had  a  conversation  with  an 
alleged  accomplice  of  defendant,  who  gave  him 
certain  information  as  to  the  location  of  tbe 
bide,  was  inadmissible;  such  declarations  not 
being  made  in  defendant's  presence. 

K.  Where  the  undisputed  evidence  showed 
that  accused  was  not  present  at  the  time  tbe 
animal  alleged  to  have  been  stolen  was  killed 
and  dressed  by  another  party,  an  instruction 
stating  the  law  as  to  the  relation  to  an  offense 
necessary  to  render  a  person  a  principal  there- 
in was  without  foundation  in  the  evidence. 

6.  Where  the  theft  was  alleged  to  have  been 
participated  in  by  several  persons  jointly,  an 
instruction  assuming  that  unnamed  persons  act- 
ed together  with  unlawful  intent,  and  assum- 
ing a  common  design,  and  denonnciug  them  as 
co-conspirators,  was  erroneous,  berauae  not 
stating  that,  if  defendant  co-operated  with  such 
persons,  then  their  acts  and  declarations  in 
pursuance  of  the  common  design  were  compe- 
tent evidence. 

7.  In  a  proaecution  for  cattle  theft,  an  in- 
struction that  if  the  animal  was  killed  in  an- 
other county,  and  belonged  to  the  person  al- 
leged to  be  the  owner  thereof,  and  was  brought 
into  the  countr  in  which  the  prosecution  took 
place,  the  jury  could  not  convict,  although  de- 
fendant was  connected  with  the  taking,  and 
that,  if  the  jury  had  a  reasonable  doubt  as  to 
whose  animal  was  killed  in  tbe  county  in 
which  the  prosecntion  took  place,  they  must 
acquit,  was  improperly  refused. 

8.  Where  it  was  claimed  that  the  animal 
stolen  was  killed  by  an  alleged  accomplice  of 
defendant  under  a  claim  that  it  was  his  own, 
an  instmction  that  if  the  jary  believed  the 
animal  killed  belonged  to  such  accomplice,  or 
be  believed  it  did,  or  if  they  had  a  reasonable 
doabt  as  to  this,  they  must  acquit,  although 
they  might  believe  that  another  animal,  claim- 
ed to  have  been  killed  in  a  different  county,  did 
not  belong  to  such  accomplice,  and  that  de- 
fendant helped  him  to  take  It  fraudulently,  was 
improperly  refused. 

9.  An  instmction  that,  to  convict,  the  evi- 
ieace  must  show  beyond  a  reasonable  doubt 
that  defendant  was  an  ori^nal  taker  of  the 
animal  in  the  county  in  which  the  prosecution 
took  place,  and  not  an  accomplice  or  a  receiver 
of  stolen  property,  was  improperly  refused. 

10.  In  a  prosecution  for  cattle  theft,  where  it 
was  alleged  that  plaintiff  aided  in  stealing  the 
animal  after  it  bad  been  killed  by  another  per- 
son, and  there  was  testimony  that  such  other 
person  said  the  animal  belonged  to  him.  an  in- 
stmction that  if  the  Jury  should  find  that  the 
person  alleged  to  have  Idlled  tbe  animal  char- 
ged to  have  been  stolen  owned  the  animal,  or 
believed  it  was  his,  at  the  time  he  took  it,  it 
was  not  theft,  although  it  was  not  his  in  fact, 
was  improperly  refused. 

Api>eal  from  district  court,  Baylor  county; 
Jo.  A.  P.  Dickson,  Judge. 

I.  H.  Steed  was  convicted  of  tbe  theft  of 
a  beef,  and  appeals.    Reversed. 

A.  H.  Britain,  Holman  &  Dalton,  and  J. 
E.  Cockrell,  for  appellant.  J.  H.  Glasgow 
and  Robt.  A.  John,  Asst  Atty.  Gen.,  for  the 
Stat& 


BROOKS,  J.  Appellant  was  kodicted  for 
the  theft  of  one  head  of  cattle,  alleged  to 
be  the  property  of  Sidney  Webb,  upon  trial 
was  convicted,  and  his  punishment  assessed 
at  two  years'  confinement  in  the  penitentiary. 

The  facts  adduced  upon  the  trial  are  sub- 
stantially stated  in  appellant's  brief  as  fol- 
lows: "On  December  4,  1901,  defendant,  in 
company  with  Ike  Thomas  and  T.  B.  Reese, 
went  to  Godwin  creek,  22  miles  east  of  Sey- 
mour, in  Archer  county,  turkey  hunting. 
They  arrived  there  about  dusk  and  struck 
camp.  On  the  way  there,  according  to  tbe 
testimony  of  Thomas,  Reese  asked  Thomas 
if  be  could  keep  a  secret,  to  which  Steed 
replied  that  'Ike  was  all  right';  and.  lust 
before  reaching  the  creek,  Reese  shot  off  his 
Winchester,  and  said  he  had  shot  at  a  beef. 
The  next  morning  defendant  and  Thomas 
arose  about  the  time  the  moon  was  rising, 
and  went  down  Little  Wichita  to  hunt  tur- 
keys. When  they  had  gone  about  a  quarter 
or  half  mile  from  their  camp,  they  came 
upon  a  camp  whore  three  .or  four  trappers 
were  stopping.  They  continued  on  down  the 
river  for  about  seven  miles,  and  started  back 
to  camp  about  sunup.  On  the  way  back 
they  met  Steve  Faroe,  an  employ^  of  Webb's, 
and  talked  to  him  awhile;  and  defendant  In- 
vited him  to  camp.  They  came  on  toward 
camp,  and  separated  Just  before  reaching  the 
camp  of  these  trappors,  banting  along  as 
they  came.  They  each  stopped  and  talked 
to  the  trappers,  defendant  being  a  little  in 
the  advance,  and  reached  camp  first,  where 
they  found  that  Reese  had  breakfast  cooked, 
and  that  he  bad  a  beef  killed,  which  was 
branded  Lazy  B,— one  of  the  brands  of 
Webb,  but  claimed  by  Reese  as  his  own. 
(This,  being  in  Archer  county,  was  out  of  the 
jurisdiction  of  this  court,  and  was  not  the 
offense  with  whtcb  defendant  Is  charged.) 
They  hooked  up  about  10  or  11  o'clock  and 
started  for  town,  and,  on  reaching  a  water 
hole  17  or  18  miles  from  town,  stopped,  ate 
dinner,  and  then  came  on  toward  town. 
About  12  or  13  miles  from  Seymour  they 
stopped  to  rest  a  sick  horse,  and  defendant 
and  Thomas  got  their  guns  and  went  off 
down  the  cree^  hunting  quail,  leaving  Reese 
at  the  camp.  They  heard  three  shots,  and 
upon  returning  found  Reese  gone.  They  hal- 
looed for  him,  and,  hearing  no  response, 
hitched  up  and  drove  on  down  the  road  to- 
ward Seymoor,  and  about  a  half  mile  from 
camp  they  met  Reese.  They  drove  on  up 
the  road,  and  came  to  where  a  beef  had  been 
killed  by  Reese  and  skinned.  Defendant 
helped  Reese  put  it  in  the  wagon.  Thomas 
held  the  horses.  It  was  too  dark  to  tell 
what  was  on  the  animal,  Reese  saying  it  was 
one  of  his  Chrcle  L  cattle.  They  drove  on 
toward  Seymour;  and  eight  miles  from  Sey- 
mour, at  the  gate  of  the  Bar  X  pasture, 
Thomas  testified  ttuit  he  heard  something, 
like  a  green  hide,  drop  from  the  wagon;  that 
he  didn't  know  whether  Reese  got  out  of 
the  wagon  oc  mot;  that  they  then  came  on 
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to  town;  that  Thomas,  In  company  with  S. 
Suttlemeyer,  after  four  trips  in  search  of  this 
hide,  found  it  18  days  afterwards  about  15 
or  20  steps  from  the  road,  almost  covered  up. 
Thomas  went  to  defendant's  home  about  12 
o'clock  on  the  night  after  their  return,  and 
wanted  to  know  where  the  hides  were.  De- 
fendant told  him  that  they  were  hung  on  the 
fence  at  Reese's.  After  several  searches 
they  found  the  Lazy  B  hide,  with  a  lot  of 
other  dry  hides,  in  the  hog  lot  at  Reese's 
residence,  after  defendant  and  Reese  were 
arrested." 

Appellant's  first  bill  of  exceptions  complains 
that  the  court  erred  in  permitting  state's  wit- 
ness S.  Suttlemeyer  to  testify  that  he  knew 
by  general  reputation  who  were  running  and 
operating  the  beef  market  on  Washington 
street  and  tliat  defendant  and  T.  B.  Reese 
were  generally  understood  to  be  the  parsons 
who  were  running  and  operating  said  beef 
market.  Ownership  of  the  house  in  question 
could  not  be  proved  by  general  reputation. 
Allen  V.  State,  15  Tex.  App.  820.  BUI  of  ex- 
ceptions No.  4  presents  the  same  questl(m 
with  reference  to  the  testimony  of  W.  S. 
Harvey. 

The  sixth  bill  complains  that  the  court 
erred  In  admitting,  over  the  objections  of  ap- 
pellant, the  testimony  of  Sidney  Webb,  that 
he  run  the  Bar  X  cattle  in  BayloT  and  Aircb- 
er  counties,  and  as  to  the  position  of  the 
brand.  BUI  No.  7  insists  that  the  court  erred 
In  admitting  in  evidence  the  record  of  marks 
and  brands  of  Baylor  county  as  foUows: 


1^ 

11 

4 

2S8 

'd 

IS 

1 

s 

a 

1 

6 

1 

§ 
1 

6 

1 
1 

1 

i 

9 

Appellant  objects  to  the  samr  because  the 
brand  does  not  specify  the  part  of  the  anl- 


;  mal  on  which  it  Is  to  be  placed,  but  aUows 
'  It  to  be  placed  on  the  left  Jaw,  left  shoulder, 
I  or  side;   because,  as  recorded,  it  gives  to  the 
,  owner  two  brands,  contrary  to  law;  becanse, 
!  as  recorded.  It  is  no  proof  of  ownership.    We 
think  the  court  erred  tn  admitting  this  rec- 
ord of  brand  in  evidence.    The  brand  here 
i  is  indefinite  and  uncertain  as  to  what  por- 
;  tion  of  the  animal  it  Is  to  be  placed.    This 
I  exact  question   was   decided   in   Massey   v. 
I  State,  81  Tex.  Cr.  R.  91,  19  S.  W.  908.    We 
I  there  held,  "When  the  recorded  brand  is  un- 
certain as  to  what  part  of  the  animal   the 
brand  is  to  be  placed,   the  brand  is  not  in 
compliance  with  the  law,  and  is  inadmissible 
for  any  purpose.    If  we  sustain  a  brand  on 
the  jaw  <Hr  hip  or  side,  we  should  be  com- 
peUed   to   sustain   a   brand   caUing   for   one 
place  and  wherever  else  about  the  animal 
the  owner  desired  to  put  it,  and  thus  destroy- 
ing the  force  of  the  statute."    But  because 
the  court  erred  In  admitting  the  brand,  it 
does  not  foUow  that  the  testimony  of  Sidney 
Webb  that  he  ran  the  xo  brand  in  Baylor 
and  Archer  counties  would  not  be  admissible 
for  all  purposes,  but  it  would  be  pertinent 
testimony  tending  to  Identify  the  animal  al- 
leged to  have  been  stolen.    But  his  testi- 
mony, as  contended  by  appellant,  could  not 
be  Introduced   for  ttie   purpose  of  proving 
ownership.    As  stated,  the  brand  could  not 
be  so  introduced,  because  It  was  not  record- 
ed according  to  the  terms  of  the  statute. 
See    article   981,    Pen.    Code    (article    4666, 
Sayles'  Rev.  Civ.  St.). 

Appellant  complains  that  the  court  erred 
in  permitting  Suttlemeyer  to  testify  "that  he 
went  out  seven  or  eight  miles  east  of  Sey- 
mour, and  hunted  for  the  Bar  X  hide,  bat 
could  not  find  It;  that  he  came  back  and 
learned  from  Ike  Thomas  that  he  bad  gone 
to  the  wrong  place;  that  he  made  a  second 
trip,  and  Ike  Thomas  went  with  bim,  bnt 
the  ground  was  frozen  and  covered  with 
snow,  and  they  found  nothing;  that  after 
the  snow  was  gone  he  made  a  third  trip,  and 
found  the  hide  where  Ike  Thomas  told  him 
It  was;  that  he  found  It  in  the  head  of  a 
ditch  where  the  bank  had  caved  off  and  cov- 
ered it  up,  and  the  wolves  had  pulled  <»e 
leg  out,  and,  discovering  the  leg,  found  the 
hide."  Appellant  objected  to  the  testimony 
on  the  ground  that  the  same  was  immaterial 
and  hearsay,  and  defendant  was  not  present. 
If,  as  a  matter  of  fact  defendant  was  not 
present  after  the  consummation  of  the  crime, 
the  acts  and  declarations  of  a  co-consphrator 
could  not  be  admitted  for  any  purpose;  and. 
in  view  of  another  trial,  we  would  suggest 
that  if  these  be  the  facts,  this  testimony 
should  not  be  admitted. 

AppeUant  complains  of  the  fifth  paragraph 
of  the  court's  charge,  as  follows: 

"All  persons  are  principals  who  are  guilty 
of  acting  together  In  the  commission  of  an 
offense.  When  an  offense  has  been  actually 
committed  by  one  or  more  persons,  the  true 
criiei'ion  for  determining  who  arc  the  prln* 
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dpals  is:  Did  the  parties  act  togetb»  In  the 
commission  of  the  offense?  Was  the  act 
done  In  pursuance  of  a  common  Intent,  and 
in  pursuance  of  a  prerloosly  formed  design, 
In  -which  the  minds  of  all  united  and  con- 
coired?  If  so,  then  the  law  is  that  all  are 
alike  guilty,  proyided  the  offense  was  ac- 
tually committed  during  the  existence  and 
in  the  execution  of  the  common  design  and 
intent  of  all,  whether,  in  point  of  fact,  all 
were  actually  bodily  present  on  the  ground 
when  the  offense  was  actually  committed  or 
not" 

Appelant  objects  because  It  was  not  the 
law  of  the  case,  nor  warranted  by  the  evi- 
dence; on  the  weight  of  the  evidence;  not 
applied  to  the  facts;  misled  the  Jury,  and 
impreeaed  them  with  the  Idea  that,  in  the 
<qpinIon  of  the  trial  Judge,  defendant  and 
others  were  principals  in  the  commission  of 
the  offense,  etc.  The  undisputed  evidence 
sbows  that  appellant  was  not  present  when 
the  animal  alleged  to  have  been  stolen  was 
killed,  as  will  be  seen  in  the  statement  of 
the  evidence  above.  Appellant  and  the  ac- 
complice Thomas  were  absent  at  the  time 
Reese  killed  and  butchered  the  animal,  and 
they  merely  assisted  Reese  in  placing  the 
same  in  the  wagon  after  it  was  killed  and 
bntchered.  Therefore,  In  law,  he  would  not 
be  a  principal  to  the  offense.  At  most,  he 
would  only  be  a  receiver  of  stolen  property. 
See  Joy  v.  State  (Tex.  Or.  App.)  51  S.  W. 
935;  Dawson  v.  State  (Tex.  Cr.  App.)  41  S. 
W,  59»;  Yates  v.  State  (Tex.  O.  App.)  42 
S.  W.  206;  Bell  v.  State  (Tex.  O.  App.)  47 
8.  W.  1010;  Walton  v.  State  (Tex.  Or.  App.) 
55  S.  W.  566. 

Tbe  tenth  bfll  complains  that  the  court  in 
its  charge  anbmltted  to  the  Jury  the  law  of 
conspiracy.  The  ground  of  complaint  is  that 
It  was  not  the  law  of  the  case,  and  that  said 
charge  was  not  applied  to  the  facts;  that  it 
does  not  submit  to  the  Jury  the  material 
tacts,  but  assumes  that  unnamed  persons  act- 
ed  together  with  unlawful  Intent  in  the  per- 
petration of  a  crime,  and  assumes  a  common 
design  and  co-operation,  and  denounces  them 
as  co-conspirators  and  principal  offenders. 
Appellant's  objections  to  the  charge  are  well 
taken.  Tbe  court  should  have  applied  the 
law  of  conspiracy  to  the  facts  of  this  case, 
stating.  In  substance,  that  If  appellant,  with 
a  party  or  parties  JcOntly  indicted  or  sepa- 
rately Indicted,  co-operated  in  the  perpetra- 
tion at  tbe  crime,  then  tbe  acts  and  declara- 
tions of  each  in  pnrsnance  of  the  common 
design,  and  tending  to  throw  light  npon  the 
motive  and  intent  of  the  perpetrators,  is  com- 
I)etent  evidence  against  each  and  all  of  them. 

It  was  error  for  the  court  to  charge  the 
Jury  that  proof  of  the  recorded  brand  estab- 
lished ownership,  for  the  reasons  heretofore 
indicated. 

Appellant  complains  that  tbe  court  erred 
in  failing  to  g^tve  special  charge  No.  4,  as 
follows:  "If  the  animal  killed  In  Archer 
foaaty  was   one   of   Sidney    Webb's,— was 


brought  into  Baylor  county,— the  Jury  can- 
not convict  defendant  for  that  offense,  al- 
though they  might  believe  he  was  connected 
with  the  taking  thereof;  and,  if  the  Jury 
have  a  reasonable  doubt  as  to  whose  animal 
was  killed  In  Baylor  county,  they  must  ac- 
quit defendant"  This  charge  should  have 
been  given. 

The  court  should  also  have  given  the  fol- 
lowing special  charge  requested  by  appel- 
lant: "If  you  believe  from  the  evidence  that 
the  animal  killed  In  Baylor  county  was  T. 
P.  Reese's,  or  he  believed  It  was,  you  must 
acquit  defendant;  or,  if  you  have  a  reason- 
able doubt  as  to  this,  you  must  acquit,  al- 
though .  you  may  believe  tbat  tbe  one  in 
Archer  county  was  not  Reese's,  and  defend- 
ant helped  Reese  to  take  it  fraudulently." 

Complaint  Is  made  of  the  refusal  of  tbe 
court  to  give  the  seventh  special  charge  re- 
quested by  appellant,  as  follows:  "The 
court  charges  the  Jury  that,  to  convict  de- 
fendant, the  evidence  must  show  beyond  a 
reasonable  doubt  that  defoidant  was  an 
original  taker  with  Reese  of  the  animal  in 
Baylor  county,  and  not  an  accomplice  or  ac- 
cessory or  a  receiver  of  stolen  property;  and, 
unless  the  state  so  shows  beyond  a  reason- 
able doubt  the  Jury  wUl  find  defendant  not 
guilty."  This  charge  should  have  been  giv- 
en. 

The  court  erred  In  refusing  special  charge 
No.  10,  as  follows:  "The  Jury  are  Instructed 
tbat  no  man  can  commit  theft  of  his  own 
property,  and  If  you  should  find  that  T.  HL 
Reese  owned  the  animals  charged  to  have 
been  stolen,  or  If  you  find  that  he  believed 
they  were  bis  at  the  time  he  took  tbem,  then 
it  was  not  theft,  although  you  may  believe, 
nnder  tbe  evidence,  that  they  were  not  his  in 
fact;  and,  if  you  have  a  reasonable  doubt  of 
this,  you  will  acquit  the  defendant"  Appel- 
lant testified  that  Reese  said  they  were  his 
cattle.  If  they  were,  Reese  had  a  right  to 
kill  them;  or,  if  appellant  believed  that  said 
cattle  were  Reese's,  his  taking  and  killing 
of  them  would  not  be  a  fraudulent  taking, 
and  could  not  support  a  conviction. 

We  do  not  deem  It  necessary  to  pass  npon 
the  other  assignments  of  error.  For  the  rea- 
sons Indicated,  tbe  Judgment  is  reversed,  and 
the  cause  remanded. 


WOODMEN  OF  THE  WORU)  v.   LOCK- 
UN. 

(Oonrt  of  Civil  Appeals  of  Texas.     March  5, 
1902.) 

INSURANCE— LIFE  POLICY  —  DELIVERT— WAR- 
RANTY—HEALTH  OF  INSURED— SICKNESS- 
SERIOUS  ILLNESS— TRIAlr— EVIDENCE— SUP- 
FICIENCT- INSTRUCTIONS. 

1.  ESvidence  In  an  action  oh  a  life  policy,  con- 
taining the  provision  that  the  insurer  should 
not  be  liable  if  insured  was  not  iu  ^ood  health 
when  he  received  the  policy,  considered,  aud 
held  safflcient  to  show  tbat  insured  was  in 
good  health  when  be  received  the  policy,  bo  as 
sustain  a  Judgment  for  plolntUC 
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2.  Under  the  express  provision  of  Gen.  Lavs 
1809,  p.  190,  the  trial  judge  iu  an  action  on  a 
life  policy  has  discretion  to  refuse  to  submit 
the  ca.se  on  special  issues. 

8.  The  giving  of  an  instruction,  in  an  ac- 
tion on  a  life  policy  which  provides  that  the 
Insurer  shall  not  be  liable  if  insured  is  not  in 
rood  health  when  the  policy  is  delivered,  that 
there  may  be  a  recovery  if  insured  was  In  good 
health  when  the  policy  was  delivered,  and 
that  good  health  means  that  insured  did  not 
have  any  disease  of  a  serious  nature,  will  not 
be  held  erroneous  on  appeal  because  of  failure 
to  define  a  "disease  of  a  serious  nature,"  when 
no  request  for  an  instruction  defining  sndi 
term  was  mads  in  the  trial  court. 

4.  Evidence  that  insured  was  road  overseer 
and  was  <ni  the  road,  attending  to  his  duties, 
on  the  day  on  which  he  received  his  policy,  but 
that  he  was  not  very  well,  with  the  testimony 
of  •  doctor,  who  prescribed  for  liim  on  that 
day  that  he  had  only  an  ordinary  bilious  at- 
tack, authorized  the  submission  to  the  jury  of 
the  question  whether  insured  was  sick  on  such 
day,  though  defendants*  evidence  considered 
alone  would  be  sufficient  to  establish  the  in- 
sured's sickness. 

6.  An  instruction  that  the  insured  was  In 
good  health  within  the  meaning  of  the  policy, 
even  if  he  was  unwell  when  he  received  it,  if 
the  illness  was  not  of  a  serious  nature,  and 
did  not  affect  the  risk  or  probable  duration  of 
bis  life,  contained  a  sofflcisiit  definition  of  se- 
rious iunesa. 

6.  Where  insured  is  sick  on  the  day  on 
which  he  receives  his  life  policy,  which  pro- 
vides that  the  company  shall  not  be  liable  if 
he  is  not  in  good  health  when  he  receives  his 
policy,  but  such  sickness  is  of  a  trivial  char- 
acter, and  does  not  affect  the  risk,  it  is  not  a 
defense  to  the  policy,  thongh  he  never  recovers 
from  the  sickness. 

Appeal  from  district  court,  Mtlam  county; 
J.  0.  Scott,  Jndge. 

Action  on  a  life  policy  by  Priacilla  Locklln 
against  the  Woodmen  of  the  World.  From 
a  Judgment  in  favor  of  the  plaintiff,  the  de- 
fendant appeals.    Affirmed. 

Brome  &  Burnett  and  Monta  J.  Moore,  for 
appellant  Henderson,  Streetman  &  Free- 
man, for  appellee. 

OOLLABD,  J.  Suit  by  appellee  Priacilla 
Locklln  against  the  Woodmen  of  the  World, 
a  mutual  beneficiary  association  to  Insure 
lives  of  members,  chartered  in  the  state  of 
Nebraska,  to  recover  upon  a  beneficiary  cer- 
tificate issued  by  the  association  to  Wm.  H. 
Locklln,  for  the  benefit  of  appellee,  upon  the 
death  of  Locklln,  for  $2,000,  to  be  paid  in 
case  of  his  death  while  in  good  standing, 
and  also  for  $100  for  monuntent  upon  his 
grave;  plaintiff  alleging  that  the  Insured  had 
compiled  with  all  conditions  of  the  certificate, 
which  was  delivered  to  him,  he  having  died 
August  18,  1899.  Defendant  filed  a  general 
denial,  and  set  up  that  by  the  constitution 
of  the  order  its  agents  had  no  power  to  de- 
liver the  certificate  to  Wm.  H.  Locklln,  for 
that  he  was  not  in  good  health  when  It  was 
delivered  to  blm,  and  was  in  fact  at  that 
time  sick,  of  which  sickness  he  afterwards 
died.  Trial  by  Jury,  and  verdict  and  judg- 
ment for  plaintiff  for  $2,100,  April  30,  1901, 
from  which  this  appeal  is  taken. 

We  find  the  facts  as  follows,  giving  to  the 


verdict  Its  proper  weight;  "Rie  certificate 
sued  on  is  a  benefit  certiflcate,  issued  July 
81,  1899,  by  the  Sovereign  Oamp,  Woodmen 
of  the  World,  to  sovereign  Wm.  H.  Locklin. 
member  of  San  Gabriel  Camp  No.  734,  locat- 
ed at  San  Gabriel,  Tex.,  entitling  him  to  par- 
ticipate in  beneficiary  fund  to  the  amount  of 
$2,000,  and  $100  for  monumoit,  payable  at 
his  dea;th  to  his  wife,  Priscllla  Locklin,  by 
the  sovereign  camp.  The  certificate  contain- 
ed many  conditions,  among  which  is  one  stip- 
ulating that  the  sovereign  camp  shall  not  be 
liable  for  payments  of  benefits  under  It  until 
the  beneficiary  "had  delivered  to  him  his  ben- 
eficiary certificate  while  in  good  health," 
which  condltloDB  were  made  a  part  of  the 
consideration  of  the  contract  as  condltlona 
precedent  to  the  payment  of  benefits  under 
It  Locklln  complied  with  all  the  conditions 
required  by  the  certiflcate  and  the  laws  of 
the  order,  and  no  question  is  made  as  to  the 
Uabillty  of  the  order,  except  that  it  Is  con- 
tended that  he  was  not  in  "good  health"  at 
the  time  the  certiflcate  was  dellrered  to  blm. 
It  was  shown  that  Locklln  had  bis  benefit 
certiflcate  in  possession  on  the  7th  day  of 
August  after  its  issuance,  and  that  it  had 
been  delivered  to  him  at  that  time,  or  pos- 
sibly on  the  6th  of  the  month  prior  thereta 
The  testimony  authorized  the  Jury  In  finding 
that  It  was  delivered  at  least  on  the  7th,  at 
which  time  Locklin  was  in  good  health,  with- 
in the  meaning  of  the  certificate. 

Dr.  S.  M.  Hubbard  testified  as  foUows:  "l 
have  not  been  engaged  In  the  general  prac- 
tice of  medicine  for  the  last  twelve  months, 
but  was  a  practicing  physician  at  San  Ga- 
briel, in  Milam  county.  In  1889.  I  was  ac- 
quainted with  W.  H.  Locklln,  having  known 
him  since  June,  1893.  I  was  the  family  phy- 
sician of  Mr.  Locklln.  £^m  the  time  I  first 
became  acquainted  with  him  up  to  the  2d 
or  3d  of  August  1889,  the  general  condition 
of  his  health  was  good.  I  never  had  any  oc- 
casion to  prescribe  any  medicine  for  him  be- 
fore August  1899.  The  first  time  I  ever 
prescribed  for  him  was  on  the  7th  day  of  Au- 
gust 1889-  1'  be  ever  complained  before 
that  I  don't  know  It  I  made  an  examina- 
tion of  him  at  that  time.  It  was  notlUng 
more  than  an  ordinary  bilious  attack.  I 
proceeded  to  treat  the  case,  giving  him  a 
hepatic  stimulant  and  tonic.  There  was 
nothing  peculiar  about  the  case  for  several 
days.  I  next  visited  him  on  the  9th.  His 
condition  then  was  Just  about  the  same  as  It 
was  when  he  first  same  to  see  me,  only  there 
seemed  to  be  a  Uttie  more  engorgement.  He 
had  gone  to  bed  at  that  time,  and  there  were 
no  serious  symptoms  at  that  time.  The  next 
time  I  saw  him  was  on  the  12th,  wh«i  he  and 
his  father  came  to  my  bouse.  The  12th  was 
on  Saturday.  He  came  for  medicine,  and  I 
prescribed  for  him.  I  next  saw  him  on  the 
evening  of  the  15tli,  when  I  went  to  hia 
house,  having  been  sent  for  by  the  family. 
At  that  time  the  engorgement  seemed  to  be 
increasing,  and  his  ctmditioo  seemed  to  be 
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pretty  B^oQS.  I  stayed  with  him  about  an 
hour  that  visit  When  I  left,  I  toid  him  I 
would  be  hack  the  next  evening;  but  the 
next  morning— the  IGth— they  sent  for  me, 
and  I  went,  and  stayed  all  day.  He  was  not 
in  bed,  when  I  went  to  see  him,  until  the 
morning  of  the  IGth.  As  far  as  I  luiow,  he 
was  getting  about  all  the  time  until  the  15th. 
On  the  morning  of  the  16th  his  condition  was 
critical.  I  notified  the  family  at  noon  that 
his  case  was  critical,  and  that,  without  a 
very  radical  change  soon,  he  would  die,  and 
asked  for  coonseL  He  died  on  the  18th,  the 
second  day  afterwards.  The  case  was  noth- 
ing more  than  a  biiioos  attack,  but  it  termi- 
nated to  be  obstructed  jaundice.  The  first 
attack  that  he  bad  was  common  to  the  coun- 
trj-— people  had  It  frequtatly— and  I  prescrib- 
ed the  same  for  him  that  I  did  for  others. 
In  the  majority  of  cases,  the  result  of  the 
prescription  is  to  arouse  the  secretions  of  the 
llreir  and  everything  passes  off  aU  right  and 
it  cures  the  patient  In  this  case,  I  could  not 
get  any  secretion  whatever  from  the  liver. 
I  called  in  assistance  on  the  16th.  That  was 
the  first  serious  alarm  that  I  had  of  the  case. 
When  I  first  prescribed  for  him,  the  symp- 
toms were  nothing  more  than  a  kind  of  dull, 
heavy  feeling.  A  person  with  a  bilious  at- 
tack feels  slugg^ish  'and  indisposed.  In  my 
opinion,  it  was  not  serious  hi  the  beginning. 
He  did  not  have  any  fever.  He  had  a  sub- 
normal temperature.  I  took  his  temperature 
on  the  ISth.  It  continued  about  the  same 
way  from  the  first  up  to  the  day  he  died. 
About  noon  on  the  day  of  his  death,  his  tem- 
perature came  up.  There  were  no  symptoms 
of  serious  disease  that  I  detected  until  the 
15th.  at  least  or  the  16th."  Cross-examina- 
tion: "I  first  visited  Mr.  LockUn  on  the  9th 
of  August  I  prescribed  for  him  on  the  7th. 
I  don't  know  now  whether  he  came  to  me  or 
whetho:  he  sent  to  me  on  the  Ttb;  but  I  gave 
him  medicine  on  that  day.  I  presume  I  saw 
htm  on  that  day.  I  would  have  known  ho>w 
to  prescribe  for  him  if  I  hadn't  seen  him,  as 
the  party  who  came  could  have  told  me  what 
was  the  matter;  In  other  words,  the  party 
sent  would  guess,  and  that  I  would  guess. 
Prescribing  in  that  way  would  be  a  sort  of 
double  guess,  I  reckon.  My  best  recollection, 
however,  is  that  he  came  to  me,  and  I  ex- 
amined blm  on  the  7th,  and  from  the  exam- 
hiatlon  I  concluded  he  had  a  bilious  attack, 
and  prescribed  accordingly.  If  it  had  been 
simply  an  ordinary  case  of  biliousness,  I  sup- 
pose I  could  have  cured  It  The  liver  never 
did  act  from  the  time  I  first  prescribed  for 
him,  and  the  obstructed  jaundice  (m  the  15tb, 
as  I  found  it,  was  the  direct  cause,  from 
my  judgment  from  the  faihire  of  his  liver  to 
act.  Obstructed  jaundice  is  anything  that 
wHI  i»«vent  the  flow  of  the  bUe  from  the 
liver.  Sometimes  a  stone  brings  about  the 
condltlcm  that  prevents  bile  from  flowing 
from  the  liver.  In  this  case  I  don't  know 
the  cause,  as  we  did  not  hold  a  post-mortem 
examinatloQ.    I  piesume  it  was  mucus  or  ac- 


cumulated bile  that  lodged  in  the  duct  that 
leads  from  the  liver,— from  the  gall  bladder 
to  the  duodenum.  It  was  really  an  accumu- 
lation of  the  stuff  that  is  thrown  off  from  the 
liver  Into  that  duct  It  was  an  obstruction 
of  that  duct  in  some  way  that  prevented  It 
from  being  cast  off  into  the  natural  chan- 
neL  That  is  my  opinion  of  Mr.  Locklln's  con- 
dition. It  was  not  the  result  of  a  stone.  I 
am  of  the  opinion  th&t  it  was  dther  mucus 
or  coagulated  bile.  As  far  as  I  know,  Mr. 
Locklln  was  a  stout,  healthy  man  in  every 
other  particular.  He  was  not  an  overly  large 
man.  He  weighed  something  like  170 
pounds  when  he  was  at  himself.  I  don't 
know  how  long  that  duct  had  been  locked  up, 
but  suppose  that  It  had  been  no  great  length 
of  time.  In  some  cases  those  conditions  may 
not  be  but  a  day  or  two  before  there  is  any 
symptom  of  obstruction,  while  in  other  cases 
it  may  be  for  months.  From  Mr.  Locklln's 
general  condition,  being  acquainted  with  him 
all  the  time,  I  do  not  think  the  accumulation 
had  been  there  any  length  of  time.  I  pre- 
sume the  obstruction  had  begun  on  the  7th, 
when  I  first  prescribed  for  him.  The  ob- 
struction of  the  duct  proper  might  not  have 
been  at  that  time,  there  might  have  been 
coagulation  In  the  gall  bladder,  and  passed 
on  into  the  duct  from  the  stimulation  the 
medicine  gave;  but  I  don't  know  that  to  be 
a  fact  At  least  one  or  the  other  condition 
must  have  prevailed  at  that  time.  The  duct 
I  have  referred  to  is  the  ductus  choUtlcus 
communicls.  It  carries  bile  from  the  gall 
bladder  to  the  intestines.  A  little,  short  duct, 
an  inch  and  a  half  or  two  inches  long.  The 
canal  In  it  is  not  larger  than  a  knitting  nee- 
dle. I  have  no  certain  opinion  as  to  how 
long  prior  to  the  7th  the  duct  was  either  dam- 
med up  or  the  coagulation  bad  taken  i^ace 
in  the  gall.  It  may  have  been  one  day  and 
it  may  have  been  longer.  These  cases  come 
on  from  the  improper  action  of  the  liver, 
and  a  person  may  be  feeling  well  to-day,  and 
take  a  little  cold  or  something,  and  to-mor- 
row he  is  feeling  a  little  bad.  And  they  just 
come  that  way.  When  I  first  saw  him,  this 
condition  must  have  existed  prior  to  that 
time.  I  did  not  take  his  temperature  on  the 
7th,  nor  did  I  do  so  on  the  9th;  that  la,  I 
only  took  his  temperature  by  feeling  of  him. 
I  felt  of  him  on  the  8th.  His  temperature 
was  not  above  normal;  but  I  don't  know 
whether  It  was  subnormal  or  not  I  could 
not  say  whether  his  temperature  was  sub- 
normal on  the  9tb  or  not  He  did  not  have 
any  fever  then;  consequently  did  not  take 
his  temperature.  The  next  time  I  saw  him 
was  on  the  15th.  I  did  not  take  his  temper- 
ature on  the  15th,  as  I  saw  that  he  had  no 
fevei*.  His  temperature  was  not  elevated  at 
that  time.  The  next  day— the  16th— we  took 
his  temperature,  and  it  was  subnormal  two 
degrees.  That  was  a  dangerous  symptom. 
If  his  temperature  had  been  subnormal  on 
the  9th,  that  would  have  been  a  dangeroiis 
symptooL    I  hardly  think  be  had  a  subnor* 
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mal  temperature  on  the  dth.  I  presume  It 
was  normal  then,  as  a  man  can't  hare  a  sab- 
normal  temperature  many  days.  If  he  had  a 
subnormal  temperature  on  the  7tb,  it  Is  not 
likely  he  would  hare  lived  as  long  as  be  did. 
I  identify  this  letter  shown  me.  It  is  my 
handwriting.  It  states  the  condition  of  Mr. 
Lockllu  on  the  days  and  at  the  times  I  vis- 
ited hJm.  This  says  something  about  the 
prescription  given  Mr.  Locklin  on  the  7th. 
The  reason  of  that  Is  I  wrote  It  before  I 
posted  my  books.  I  well  remember  that  the 
first  time  that  I  prescribed  for  him  was  on 
the  Ttb."  Redirect  examination:  "When  the 
duct  Is  obstructed,  instead  of  discharging  bile 
into  Its  natural  channels,  it  discharges  It  in- 
to the  system.  Jaundice  means  yellow. 
When  a  person  is  jaundiced,  some  of  the 
symptoms  are  a  yellow  skin,  and  the  whites 
of  the  eyes  become  yellow.  When  Mr.  Lock- 
lin first  came  to  me,  he  was  not  Jaundiced. 
Death  may  result  In  two  or  three  days  from 
the  time  the  obstruction  begins.  As  to  the 
amount  of  bile  that  is  discharged  by  the  liv- 
er In  twenty-four  hours.  It  Is  different  in  dif- 
ferent persons,  and  authors  differ  some  In  re- 
gard to  it  It  ranges  from  15  onnces  to  three 
pints  In  twenty-four  hours.  Average  would 
be  about  a  quart  a  day.  If  the  flow  were  en- 
tirely obstructed  for  three  or  fomr  days,  it 
would  amount  to  three  or  foiu:  quarts,  or 
iwssibly  a  gallon.  It  accumulates  In  the  liver. 
The  liver  enlarges.  And  when  the  blood 
passes  through  the  liver  there  is  a  certain 
amount  of  the  poisonous  matter  absorbed  In- 
to the  system,  and  death  may  be  caused  by 
that  through  the  urea.  The  urates  are  man- 
ufactured In  the  liver.  Symptoms  of  unemlc 
poisoning  developed  on  the  17th.  There  had 
been  no  symptoms  of  that  kind  prior  to  that 
time."  Recross-examlnatlon:  "In  cases  of 
obstructed  jaundice,  It  does  not  always  fol- 
low that  the  fluid  or  poison  goes  out  through 
the  system  and  mokes  appearance  in  the  eyes 
and  face  right  at  the  beginning.  It  takes 
some  days  before  that  occurs.  The  general 
system,  when  it  can't  throw  off  the  false 
matter  through  the  natural  channels,  will 
undertake  to  throw  it  off  through  other  chan- 
nels, either  through  the  skin  or  the  kidneys, 
and  there  will  be  a  yellow  color  in  the  eyes 
and  face.  Whenever  It  is  taken  up  In  tbe 
circulation,  it  is  distributed  all  in  the  sys- 
tem, and  the  yellow  cast  appears  in  the  skin. 
The  ursemic  poison  was  tbe  necessary  result 
of  the  condition  of  his  liver.  I  thbik  the 
uraemia  in  the  case  was  originated  from  tbe 
liver  trouble  as  the  urea  was  absorbed." 

In  support  of  the  finding  that  the  certifi- 
cate was  delivered  to  Locklin  as  early  as  tbe 
7th  of  August,  we  cite  the  testimony  of 
witness  Olasscock,  as  follows:  "I  live  at 
San  Oabrlel,  Milam  county,  and  was  ac- 
qnainted  with  W.  H.  Locklin  during  his  life- 
time. I  know  M.  E.  Lincoln.  I  am  a  mem- 
ber of  the  Woodmen  of  the  World,  having 
joined  the  camp  on  August  2,  1899.  Mr. 
Locklin  became  a  member  of  tbe  camp  tbe 


same  night  I  joined.  I  suppose  bis  bealtli 
was  good  at  that  time,  as  I  did  not  hear  bim 
complaining  any.  I  knew  Mr.  Locklin  all 
his  life.  We  were  raised  there  together. 
I  think  he  was  about  40  years  old,  and  he 
was  the  healthiest  man  we  bad  In  tbe  nelgb- 
borhood,  that  I  know  of.  Tbe  camp  was 
organized  that  night,  and  we  all  went  in  as 
charter  members.  He  appeared  all  right, 
and  was  as  Jovial  as  the  balance  of  ns,  and 
we  had  a  good  deal  of  fun  that  nlgbt.  I 
received  my  benefit  certificate  the  nlgbt  I 
johied.  I  got  mbie  from  Mr.  Willis,  tbe 
organizer.  I  don't  think  I  met  Mr.  Locklin 
any  more  until  tbe  7tb,  at  Mr.  Llncobi's  drug 
store  in  San  Gabriel.  On  the  night  the  camp 
was  organized,  Mr.  Lincoln,  tbe  secretary, 
was  absent  in  Austin,  and  Mr.  Willis  deliv- 
ered part  of  the  certificates  that  nlgbt,  say- 
ing we  would  have  them  signed  up  by  Mr. 
Lincoln  when  be  returned  home.  He  deliv- 
ered mine  that  night,  and  I  paid  the  mon^ 
over,  and  he  said  I  could  have  It  signed  by 
Mr.  Lincoln  when  be  returned.  Monday  I 
went  6ver  to  Thomdale,  and  bought  a  load 
of  lumber,  and  at  noon,  when  I  came  back, 
the  carpenter  building  my  bam  told  me  he 
bad  forgotten  to  tell  me  I  would  have  to 
have  some  nails,  and  I  went  after  some  nails, 
and  happened  to  think  of  my  certificate,  and 
thought  I  would  get  Mr.  Lincoln  to  sign  it. 
I  went  to  tbe  drug  store,  and  Mr.  LockliD 
was  sitting  on  the  counto'.  Mr.  Locklin's 
certificate  was  not  delivered  on  tbe  2d,  but 
Mr.  Willis  said  be  would  receive  it  in  a  short 
time.  Just  as  I  handed  my  certificate  to  Mr. 
Lincoln  to  be  signed  by  bim,  I  asked  Mr. 
Locklin  If  he  had  gotten  bis  certificate.  He 
said  he  had,  and  drew  It  out  of  bis  pocket, 
showed  it  to  me,  and  asked  me  If  it  was  all 
right,  and  when  Mr.  Lincoln  banded  me 
mine  back  they  were  alike.  Mr.  Locklin  re- 
marked, *I  have  just  had  mine  signed  np' 
I  was  banker  of  the  camp,  and  hadn't  re- 
ceived any  money  up  to  that  time.  It  was, 
I  reckon,  a  montb  before  I  received  any 
money.  We  just  paid  It  over  to  Mr.  Willis. 
I  didn't  see  Mr.  Locklin  any  more  ontU  tbe 
day  before  be  died,— about  tbe  17th,  I  think. 
I  think  the  camp  met  on  Wednesday,  tbe 
9th,  two  days  after  I  saw  Mr.  Locklin  on 
the  7th.  I  think  we  met  at  the  school  boose 
at  San  Gabriel  on  the  9tta,  and  tbe  next 
meeting  was  at  the  church  across  tbe  river, 
on  Saturday  night,  tbe  12tb.  I  can't  be 
right  certain,  but  it  appears  to  me  tbat  Mr. 
Locklin  was  present  at  tbe  meeting  on  the 
9tb,  but  be  was  not  at  the  meeting  on  the 
12th.  Mr.  Locklin  was  not  in  arrears  of  any 
dues  or  assessments.  He  paid  up  every  cent 
on  the  night  of  the  2d.  Now,  I  will  explain 
a  little  there.  Dues  are  not  due  until  the 
1st  of  tbe  month.  I  was  the  banker  of  tbe 
Institution,  but  Mr.  Willis  received  tbe  mon- 
ey. Mr.  Lincoln,  the  secretary,  forwarded 
the  money  to  the  national  lodge,  and  tbey 
refunded  that  money,  and  said  they  could 
not  accept  it  until  after  tbe  1st  of  tbe  montb^ 
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that  to,  the  first  dues,  the  monthly  dues. 
Locklln  paid  all  that  was  re<iulred  on  the 
night  of  the  2d.  My  recollection  Is  that  Mr. 
Willis  received  the  Initiation  fee  and  the  first 
monthly  dues  that  night,  and  turned  over 
tbe  money  to  Mr.  Lincoln,  who  forwarded  it, 
as  I  have  stated.  The  national  secretary  re- 
turned the  money,  stating  that  he  could  not 
now  receive  it  uutU  the  1st  of  September. 
The  membership,  including  Locklln,  paid 
over  to  the  constituted  authorities  all  the 
money  that  was  demanded.  I  saw  Mr.  Lock- 
lln pay  bis  money.  On  the  7th,  as  stated,  I 
went  to  San  Gabriel,  for  the  purpose  of  get- 
ting some  nails.  I  went  to  Mr.  Lincoln  to 
bave  him  countersign  my  policy,  and  be  did 
80.  I  want  to  explain  a  little  there.  Mr. 
Lincoln  dated  the  certificates  the  2d,  and  the 
true  date  was  the  7th;  and  after  I  got  home 
I  looked  at  mine,  and  noticed  It,  and  the  next 
meeting  I  called  his  attention  to  it.  'Well,' 
he  said,  'I  did  that  so  that  all  charter  mem- 
bers will  come  up  together.'  I  know  that 
Mr.  Lincoln  signed  mine  on  the  7th.  We 
got  into  a  discussion  in  regard  to  the  date. 
\Vhen  we  referred  to  my  certificate,  I  told 
Mr.  Lincoln  he  made  a  mistake  in  dating  it 
tlie  2d.  I  said,  'Tou  made  a  mistake  in  dat- 
ing Mr.  Locklin's  the  2d.'  I  knew  It  was  the 
7th.  Lincoln  said,  'No,  It  was  the  14th.'  I 
said:  'No,  It  can't  be  the  14th.  Now,  I'U 
tell  you  what  I'll  do  to  make  it  certain,  I  will 
leave  It  to  Mr.  SUiott's  books  at  Thomdale.' 
I  told  blm  I  would  refer  to  the  books  the 
first  time  I  went  to  Thomdale,  and  I  asked 
Mr.  Elliott  to  refer  to  his  books,  to  see  when 
I  got  the  lumber,  and  paid  him  $50,— on  the 
Ttb  or  14th,— and  he  referred  to  the  books, 
and  the  books  showed  I  was  there  on  the 
Tth,  and  I  know  that  Is  why  I  could  not  be 
mistaken.  As  I  have  stated,  I  went  to 
Thomdale  on  the  Tth,  and  got  lumber,  and 
paid  Mr.  Ellliott  $50,  and  went  home  after 
dinner,  and  went  to  San  Gabriel,  and  met 
Locklln  in  the  drug  store.  If  there  was  any- 
thing wrong  with  Locklln  when  I  saw  him 
In  the  drug  store,  I  could  not  see  it  We 
were  laughing  and  talking  there  about  the 
Woodmen  and  some  side  degrees  and  the 
fan  we  had.  He  was  apparently  in  his  usual 
bealth."  Cross-examination:  "I  am  a  farm- 
er. I  think  the  conversation  between  Mr. 
Lincoln  and  myself  with  reference  to  the 
date  of  the  delivery  of  the  certificates  and 
tbe  signing  of  them  by  Mr.  Lincoln  was  two 
or  three  weeks  after  the  death  of  Mr,  Lock- 
lln. The  conversation  did  not  occur  after 
this  salt  was  brought.  It  occurred  long  be- 
fore the  suit  was  brought  I  think  it  may 
bare  been  at  the  first  meeting  after  Mr. 
Locklhi's  death.  Mr.  Lincoln  contended  that 
Mr.  Locklin's  certificate  was  delivered  on  the 
13th,  and  I  thought  It  was  on  the  Tth.  I  buy 
nearly  all  my  lumber  from  Mr.  Elliott  at 
Thomdale.  I  bad  been  buying  a  good  deal 
of  lumber  at  that  time.  About  that  time  I 
put  up  additions  to  my  dwelling  house  and 
put  up  my  bam.     I  could  not  tell  you  In 


regard  to  the  numb«:  of  loads  I  bought  from 
Mr.  Elliott  about  that  time.  I  Just  hauled 
the  loads  as  the  cnrpent^  needed  lumber. 
My  wagons  went  over  there  nearly  every 
day.  I  think  tbe  carpenters  were  at  work 
twenty  or  thirty  days,  and  my  wagons  went 
over  to  Thorndale  nearly  every  day.  I  sent 
part  of  the  time  and  part  of  tbe  time  I  went 
myself  for  the  lumber.  I  could  not  tell  you 
the  amount  of  my  lumber  bill  at  Elliott's 
during  the  time  the  work  was  going  on.  It 
was  not  as  much  as  $500.  I  think  It  was 
somewhere  In  the  neighlx)rbood  of  $400.  I 
did  a  credit  business  with  Elliott  and  paid 
him  along  at  Intervals.  About  that  time  I 
made  more  payments  than  $50.  I  think  tbe 
time  I  have  stated  was  the  only  time  I  paid 
him  $50.  I  paid  him  off  the  final  account 
but  don't  remember  how  much  It  was,— $20 
or  $30  maybe.  I  could  not  tell,  without  re- 
ferring to  my  book,  when  I  paid  Elliott  tbe 
last  payment  It  was  on  the  7th  of  August 
that  I  had  this  conversation  with  Locklln  Id 
the  store,  and  be  showed  me  his  certificate. 
I  don't  know  whether  that  was  the  day  they 
worked  the  road  or  not  I  used  to  work  that 
road,  but  am  over  age  now.  I  have  heard 
that  Locklln  was  overseer  of  that  road.  It 
was  In  the  afternoon  betwe^i  one  and  three 
o'clock  when  I  saw  iJx.  Locklln  at  the  drug 
store.  I  could  not  say  who  was  present  be- 
sides Locklln,  Lincoln,  and  myself.  It  ap- 
pears to  me  like  old  man  Davis  was  there, 
and  I  asked  him  about  It  and  he  said  be 
remembered  about  being  there,  and  about 
us  talking  about  the  Woodmen,  but  be  could 
not  be  certain  about  the  data  Mr.  Davis  Is 
not  a  member  of  the  Woodmen.  I  do  not 
recollect  that  Locklin's  father  was  with  him 
that  day.  The  order  was  organized  on  the 
2d  of  August  at  night,  at  the  San  Gabriel 
school  house.  To  the  best  of  my  recollec- 
tion, we  met  next  time  on  Wednesday,  the 
9th.  That  was  also  at  tbe  school  house. 
That  night  there  was  some  complaint  raised 
about  tbe  order  meeting  at  the  school  house 
on  account  of  spitting  on  the  fioor,  and  we 
got  permission  to  move  to  the  church,  and 
passed  an  order  making  it  a  fine  to  spit  on 
the  fioor.  The  next  meeting  after  the  Oth 
was  on  the  12th  at  the  church.  Ou  the  9th 
we  selected  Wednesday  night  as  the  regular 
meeting  night  Mr.  Willis  wanted  to  close 
the  charter,  and  we  Insisted  on  his  closing 
that  night  the  9th;  but  be  said  if  we  gave 
blm  a  few  more  days  we  could  get  more 
members.  He  Insisted  on  more  time  on  the 
2d,  and  also  on  the  9th,  and  we  gave  him 
until  the  12th  to  close  up.  The  12th  was 
Saturday.  Mr.  Locklln  was  not  there  on 
Saturday  night  the  12th.  He  was  reported- 
sick  that  night.  If  Mr.  Locklln  was  present 
at  tlie  meeting  on  the  night  of  the  9th,  I 
don't  remember  it  To  tbe  best  of  my  recol- 
lection, the  only  time  that  Mr.  Locklln  met 
with  us  was  on  the  night  of  the  2d.  I  don't 
remember  whether  there  was  some  of  the 
certificates  that  bad  not  been  received  at  the 
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time  of  tiw  meeting  on  the  9tb.  I  don't  re- 
member whether  Mr.  Willis  got  any  new 
members  from  the  night  of  the  9th  to  the 
12th.  He  did  not  want  the  time  extended 
until  the  night  of  the  12th  in  order  to  get  all 
the  benefit  certificates  back  and  delivered. 
He  wanted  to  get  more  members.  You  see 
be  gets  so  much  money  for  organizing  a 
lodge  of  20  members,  and,  if  he  does  not,  he 
loses  80  much.  On  the  night  of  the  Dth  it 
appeal's  to  me  like  the  membership  was  from 
14  to  10.  I  don't  think  he  ever  got  the  full 
quota  of  20.  I  signed  my  benefit  certificate 
on  the  2d,  and  Mr.  Jennlng,  consul  com- 
mander, signed  It  Mr.  Lincoln  was  gone  to 
Austin  tliat  night,  and  he  signed  It  on  the 
7th,  is  my  rectrilectlon.  I  signed  and  swore 
to  this  proof  of  death  before  Mr.  H.  N.  Rob- 
erts on  the  9th  of  September,  1899.  My 
recollection  is  that  Mr.  Locklln  paid  his  dues 
and  fees  on  the  night  of  the  2d,  and  some 
others  who  got  their  certificates  gave  their 
notes  for  the  amount,  being  trusted  until  the 
certificates  came.  My  recollection  Is  that 
Mr.  Willis  collected  the  dues  and  fees  on 
the  night  of  the  2d,  and  turned  the  money 
over  to  Mr.  Lincoln.  I  don't  think  any  of 
the  dues  were  paid  to  me  as  banker.  Tbls 
statement  which  I  swore  to  says  that  the 
deceased  last  made  payment  on  the  13th 
day  of  August,  1899,  of  assessment  No.  106, 
amonntlng  to  $1.15.  The  date  is  a  mistake, 
because  the  13th  Is  Sunday.  I  didn't  get  tlie 
date,  but  It  was  a  mistake.  I  would  not 
hare  signed  the  death  claim  and  swore  to 
It  without  reading  the  statements  in  it,  but 
that  Is  a  mistake.  I  don't  suppose  I  thought 
it  was  a  mistake  at  the  time  I  signed  it 
The  only  way  I  can  understand  Is  Just  simply 
this:  The  death  claim  was  dated  and  he  is 
liable  to  report  the  payment  any  time.  Just 
like  he  made  the  mistake  In  sending  the 
money  up  to  the  national  order  and  It  was 
turned  back.  I  signed  this  in  a  hurry,  and 
sometimes  In  signing  up  a  paper  that  way  I 
don't  read  the  thing  through,  and  I  didn't  no- 
tice that.  This  Is  the  first  time  I  ever  took 
notice  of  the  statement  that  he  paid  his  as- 
sessment on  the  13th  of  August.  I  don't 
know  how  that  statement  came  In  there,  but 
It  Is  a  mistake  of  the  man  who  wrote  It 
The  day  I  signed  this  paper  was  only  a  short 
time  after  Locklln's  death,  but  the  facta 
would  not  be  so  fresh  In  the  mind  of  a  man 
that  has  business  to  attend  to.  That  Is  my 
explanation  In  regard  to  this  statement" 
Redirect  examination:  "At  the  meeting  at 
the  church  on  the  12th  It  was  reported  to 
the  lodge  that  Locklin  was  sick.  That  was 
the  first  I  bad  heard  of  bis  being  sick. 
Some  one  reported  him  as  sick,  and  there 
was  a  general  mention  made  of  it  that  some 
one  of  ns  ought  to  go  to  see  him.  Mr.  Ed. 
Klrkland  spoke  up,  and  said,  'I'll  go  to-nlgbt 
and  after  to-night  if  he  is  sick,  we  will  ap- 
point a  committee  to  wait  on  him.'  It  ai»- 
pears  to  me  like  Locklln  died  before  we  bad 
time  to  get  together  and  appoint  a  commit- 


tee. Several  members  went  to  see  him,  how- 
ever. I  think  Mr.  Roberts  prepared  this 
proof  of  death.  I  don't  know  why  he  Insert- 
ed the  13th  day  of  August  as  the  date  of 
payment  Part  of  this  Is  not  In  Mr.  Rob- 
erts' handwriting.  It  must  be  Mr.  Lincoln's 
handwriting.  I  say  that  the  date  of  the  13th 
Is  a  mistake,  because  August  13,  1809,  was 
Sunday,  and  the  lodge  did  not  transact  busi- 
ness on  Sunday." 

Mrs.  Locklln  testified  that  her  husband,  the 
member,  died  Augnst  iS,  1890,  and  "my  hus- 
band was  overseer  of  the  road  of  the  week 
commencing  August  7th,  and  died  the  next 
week.  He  worked  on  liie  road  on  the  7th 
day  of  August  I  don't  know  that  my  hus- 
band was  in  bad  health  on  the  morning  of 
the  7th,  but  be  was  a  llttie  puny  that  morn- 
ing. He  was  down  on  tbe  road  all  that  day. 
He  came  home  for  his  dinner." 

The  foregoing  testimony  Is  stated  In  sup- 
port of  our  conclusion  that  Locklln  was  In 
"good  health,"  within  the  meaning  of  the 
terms  of  the  policy,  on  the  7th  of  August  at 
which  time  he  had  possession  of  his  benefit 
certificate,  and  at  which  time  It  had  been 
delivered  to  him  by  proper  authority  of  the 
order.  The  testimony  Justifies  the  verdict  on 
the  question  of  "good  health"  under  the 
charge  of  the  court 

Opinion. 

L  It  was  discretionary  with  the  trial  Jndge 
whether  he  should  submit  the  case  to  the 
Jury  on  special  Issues,  as  requested  by  de- 
fendant Gen.  Lews  1899,  p.  190;  Railroad 
Co.  V.  Jackson  (Tex.  Sup.)  64  S.  W.  1023. 
The  assignment  of  error  upon  the  question 
Is  overruled. 

2.  It  was  not  error  to  refuse  a  charge  asked 
by  defendant  directing  the  Jury  to  find  for 
defendant 

3.  It  is  claimed  by  appellant  that  the  ccnrt 
erred  In  Instructing  the  Jury  In  the  follow- 
ing language:  "Upon  the  law  of  the  case 
you  are  instructed  that  If,  at  the  time  the 
benefit  certificate  in  question  was  delivered 
to  W.  H.  Locklln,  he  was  In  good  health, 
then  plaintiff  Is  entltied  to  recover.  In  this 
connection  you  are  instructed  that  by  being 
in  good  health  is  meant  that  at  the  time  of 
the  delivery  of  the  benefit  certificate  W.  H. 
Ix>cklln  did  not  have  any  disease  of  a  seri- 
ous nature."  It  Is  urged  that  the  portion  of 
the  charge  indicated  is  erroneous  in  this: 
That  unless  the  deceased  was  atfected,  at 
the  time  the  certificate  was  delivered  to  him, 
with  any  disease  or  sickness  of  a  serious 
nature,  to  find  for  plaintiff.  But  nowhere 
are  the  Jury  Instructed  as  to  what  is  a  sick- 
ness of  a  serious  nature,  and  of  this  they 
are  left  to  conjecture,  without  guide  or  direc- 
tion from  the  court  "The  uncontradicted 
evidence,"  the  assignment  declares,  "shows 
that  the  sickness  or  disease  with  which  he 
was  affected  at  the  time  the  certificate  was 
delivered  to  him,  while  not  at  the  time  ap- 
parently of  a  serious  nature,  really  culminat* 
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ed  in  his  death.  The  uncontradicted  erl- 
dence  also  sIiowb  that  the  certiflcate  was 
delivered  to  deceased  on  tlie  date  plalntliTB 
witnesses  testified  to  Its  dellTery,  and  the 
plaintiff  seelcs  to  fix  the  time  of  ddlvery, 
to  wit,  on  the  7th  of  Augnst,  1800,  a  time 
deceased  was  affected  with  a  sickness  Imown 
as  'bUlonsness,'  and  not  tkrobably  an  lUneas 
considered  by  the  Jury  as  a  disease  of  a  seri- 
ous nature,  bnt  which  illness  brought  about 
and  saperlndnced  an  illness  that  culminated 
in  his  deatli."  If  the  charge  needed  further 
explanation,  as  claimed  by  defendant,  as  to 
what  "a  disease  of  a  serious  nature  was," 
defoidant  should  have  asked  an  Instructloo 
upon  the  point  to  raise  the  question  intended. 
The  issue  submitted  by  the  court  Is  simple, 
and  the  Jury  must  have  understood  it  in  the 
proper  sense,  and  we  cannot  see  that  th^ 
were  misled  by  the  court's  charge. 

It  is  also  assigned  that  the  court  erred  in 
the  instruction:  "But  If  you  believe  from 
the  evidence  that  W.  H.  Locklin,  at  the  time 
said  beneficiary  certiflcate  was  delivered  to 
him,  was  not  sick,  then  you  will  find  for 
plaintiff."  Appellant  argues  that  this  part 
of  the  charge  is  erroneous,  because  the  un- 
contradicted evidence  shows  that  Locklin 
was  sick  when  the  certiflcate  was  delivered. 
Wc  do  not  find  any  error  in  the  charge  ob- 
jected to.  The  evidence  warranted  the 
charge,  and  it  was  not  improper  to  submit 
the  question. 

Again,  the  foUowlng  part  of  the  court's 
charge  is  attacked  by  assignment  of  error: 
"Or  if  yon  believe  from  the  evidence  that 
at  the  time  the  beneflclary  certificate  was  ac- 
tually delivered  the  said  W.  H.  Locklin  was 
UDweU,  bnt  that  the  illness  was  not  of  a 
serious  nature,  and  did  not  affect  the  risk 
or  the  probable  duration  of  his  life,  then  you 
are  Instructed  that,  within  the  meaning  of 
the  conditions  of  the  certiflcate,  said  Locklin 
was  in  good  health."  Appellant  claims  that 
the  charge  is  not  supported  by  any  evidence, 
as  it  was  shown  that  Be  was  affected  at  the 
time  by  a  disease  which  brought  on  his  death. 
And  again  it  is  claimed  that  charge  does  not 
define  an  Illness  of  a  serious  nature,  or  the 
phrase  "risk  to  be  assumed,"  or  who  as- 
sumed it,  and  is  calculated  to  Impress  the 
Jury  with  the  Idea  that  it  was  some  duty 
assumed  by  deceased,  and  that  the  charge 
la  confusing,  unintelligible,  and  unsupported 
by  any  evidence,  and  the  charge  did  not  ex- 
plain what  was  meant  by  Illness  affecting 
the  duration  of  life,  but  left  the  Jury  to  Infer 
that,  although  deceased  may  have  died  of  an 
lllneaa,  though  different  in  name  from  the 
illness  affecting  him  at  the  time  of  the  de- 
livery of  the  certificate,  yet  which  was  pro- 
duced by  the  very  illness  he  did  have  at  the 
time  of  delivery,  they  should  still  find  for 
plaintiff,  there  being  evidence  tending  to 
show  that  he  was  affected  with  an  Illness 
not  precisely  the  same  as  that  which  caused 
bis  death,  bnt  that  he  was  affected  with  111- 
neas  at  the  time  of  delivery  of  the  certificate 
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which  produced  and  ran  Into  the  illness  which 
caused  his  death.  The  assignment  is  not 
well  taken.  It  was  not  error  to  faU  to  define 
what  was  meant  by  a  disease  of  a  serious 
nature,  further  than  was  stated  by  the  court's 
charge,  as  an  Illness  that  did  not  affect  the 
risk. 

We  do  not  find  other  criticisms  of  the 
charge  well  taken,  nor  that  the  result  of  the 
trial  should  be  changed  on  that  account 
If  deceased  was  not  well  at  the  time  the  cer- 
tificate was  delivered,  but  such  Illness  did 
not  affect  the  risk,  and  was  not  included 
In  the  policy,  rendering  It  rold  or  uncollect- 
ible, snch  illness  would  be  immaterial,  and 
not  available  as  a  defense.  A  trivial  illness, 
such  as  does  not  affect  the  risk,  would  not, 
under  this  ix>llcy,  be  construed  to  defeat  Its 
collection  in  case  of  subsequent  death.  As- 
sociation V.  Bozeman  (Tex.  Civ.  App.)  62  S. 
W.  04;  Society  v.  Reutllnger  (Ark.)  25  S.  W. 
837.  It  is  shown  by  the  testimony  that, 
if  Locklin  was  sick  at  the  time  that  the  poli- 
cy or  certificate  was  delivered  to  bim,  the  ill- 
ness was  not  serious;  that  he  was  not  pre- 
vented from  attending  to  his  business  or  his 
duties  as  road  overseer;  and  the  Jury  were 
authorized  to  conclude  that  such  ailment  did 
not  result  In  his  death,  but  that  death  was 
caused  by  a  change  In  his  sickness  after  the 
delivery  of   the   policy. 

The  court  correctly  informed  the  Jury  as 
to  the  meaning  of  the  term  "good  health," 
as  used  In  the  certiflcate;  and  that.  If  they 
should  find  that  Locklin  was  unwell  when  the 
certificate  was  delivered  to  blm,  but  that 
his  Illness  was  not  of  a  serious  nature,  and 
did  not  affect  the  risk  assumed,  or  the  prob- 
able duration  of  life,  then,  within  the  mean- 
ing of  the  certificate  and  the  terms  of  the 
contract,  he  was  In  good  health.  The  charge 
asked  by  appellant  on  the  subject  was  not 
correct,  and  was  properly  refused.  The 
court's  charge  was  sufflcloit,  and  the  jury, 
upon  satisfactory  evidence,  having  determin- 
ed the  issues  in  favor  of  the  plaintiff,  th« 
verdict. should  not  be  disturbed. 

We  have  considered  every  question  raised 
by  the  brief  of  appellant,  and  find  no  cause 
for  reversing  the  Judgment,  and  it  Is  affirmed. 
Affirmed. 


HISLOP  T.  ORDNER. 

(Court  of  Civil  Appeals  of  Texas.     March  8, 
1902.) 

BAILMENT— LOSS  OP  PROPBRTT— NEGLIGKNCB 

OF  BAILBEl— BURDEN  OF  PROOF 

— BDFFICIBNCT. 

1.  Where  property  la  lost  or  Injured  while 
in  the  exclosive  castody  of  a  bailee,  it  is  in- 
cu-mhent  on  him  to  prove  that  the  loss  or  in- 
jury was  not  occasioned  by  his  negligence; 
and,  until  some  reason  is  given  for  the  loss  or 
injury,  the  bailee  is  properly  held  answerable 
therefor. 

2.  Defendant  started  on  a  Journey  with 
plaintiff's  horse,  which  was  apparently  sound, 
and  stopped  at  night  in  a  pastare,  unhanieesed 
the  hoi-se,  and  turned  him  loose  to  graze,  with 
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a  stake  rope  abont  his  neck.  In  the  night,  de- 
fendant was  awakened  by  the  groaning  of  the 
hone,  which  appeared  to  be  sick  with  the 
oolic.  Defendant  made  it  get  up,  and  shortly 
afterwards  it  died.  The  horse  had  been  driven 
at  a  moderate  gait  from  7  o'clock  iu  the  morn- 
ing, except  an  nonr  and  a  half  at  noon,  nntil 
sundown.  Held,  that  the  evidence  was  not 
safilcient  to  show  that  the  horse's  death  was 
caused  by  any  negligence  of  defendant. 

Appeal  from  Lavaca  county  court;  Jaa. 
Ballard,  Judge. 

Action  by  O.  W.  Ordner  against  Wm.  G. 
Hlslop.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Reversed. 

Price,  Green  &  Green  and  Patton  & 
Schwartz,  for  appellant 

NEILL,  3.  This  suit  was  originally  brought 
by  appellee  In  the  Justice's  court  against  ap- 
pellant and  C.  Nichols  to  recover  $126  dam- 
ages t<x  negligently  killing  appellee's  horse. 
The  trial  in  that  court  resulted  in  a  Judg- 
ment in  plaintiff's  favor  against  both  defend- 
ants for  $100.  They  appealed  to  the  county 
court,  where  the  case  was  dismissed  as  to 
Nichols,  and  upon  the  trial  a  verdict  was  re- 
turned against  appellant  In  the  same  amount 
as  was  adjudged  against  defendants  In  the 
Justice's  court 

The  evidence,  briefly  stated,  la  as  follows: 
In  October,  1898,  the  appellee  delivered  at 
Ganado  his  horse  and  buggy  to  appellant,  to 
be  driven  by  him,  without  compensation,  and 
solely  for  the  former's  benefit,  to  Yoakum, 
Tex.,  and  there  to  be  delivered  to  bim.  On 
or  about  the  lOtb  day  of  the  month  the  ap- 
pellant started  with  the  horse  and  buggy 
from  Ganado— the  animal  then  being  ap- 
parently sound  and  well— for  the  purpose  of 
performing  his  agreement  witii  appellee  to 
drive  to  Yoakum,  and  there  deliver  the  ani- 
mal and  vehicle  to  him.  Night  overtook  ap- 
I>ellant  on  his  Journey,  and  he  turned  Into  a 
pasture,  unharnessed  the  horse,  turned  him 
loose  with  a  stake  rope  about  his  neck,  and 
he  commenced  to  graze;  and  appellant  lay 
down  In  the  buggy  and  fell  asleep.  -  During 
the  night  be  was  awakened  by  the  groaning 
and  struggling  of  the  animal,  and  went  to 
blm,  kicked  him,  and  made  htan  get  up. 
The  horse  appeared  sick,  as  if  he  had  colic, 
bit  himself  in  the  flanks,  and  shortly  after- 
wards lay  down  and  died.  The  horse  had 
been  driven  at  an  ordinary  gait  from  7 
o'clock  In  the  morning,  except  an  hour  and 
a  half  taken  for  noon,  until  sundown.  But 
it  cannot  be  determined  from  the  record  be- 
fore us  the  distance  traveled.  The  statement 
of  the  evidence  In  regard  to  the  Journey, 
and  what  occurred  during  it,  is  made  from 
the  testimony  and  admission  of  the  appellant 
himself;  such  being  the  only  evidence  on  the 
subject 

Ordinarily  negligence  is  never  to  be  pre- 
•mned,  but  must  be  proven  like  any  other 
substantive  fact  and  the  burden  of  proof  is 
ui)on  the  plaintiff.  But  when  the  property 
Is  lost  or  Injured  while  in  the  exclusive  cus- 


tody of  the  bailee,  his  servant  or  agent,  it  Is 
Incumbent  upon  the  bailee  to  prove  that  the 
loss  or  Injury  was  not  occasioned  by  the 
negligence  of  himself,  or  his  servants  or 
agents.  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
p.  750,  and  cases  dted:  Pusey  v.  Webb  (Del. 
Super.)  47  Atl.  700.  The  reason  of  the  rule 
Is  apparent  The  bailee  has  the  sole  pos- 
session and  custody  of  the  chattel  bailed. 
He  cannot  return  the  article  to  the  bailor  in 
a  damaged  condition,  or  not  return  it  at  all, 
and  by  his  sUeuce  defeat  a  recovery  for  the 
damage  because  of  the  bailor's  Inability  to 
prove  how  the  damage  or  loss  happened. 
Although  the  burden  of  proof  may  rest  even- 
tually upon  the  plaintiff  to  establish  his  cause 
of  action,  until  some  reason  Is  given  for  the 
injury  to  or  loss  of  the  property  the  bailee 
should  properly  be  held  answerable  therefor. 
Ruthei-ford  v.  Krause  (Sup.)  66  N.  Y.  Supp. 
781.  In  the  case  before  us  the  ^t^ellant's 
explnnatlon  of  his  failure  to  deliver  the  horse 
seems  to  ns  reasonable.  It  Is  the  <Hily  evi- 
dence on  the  subject  and  we  are  satisfied 
that  It  Is  not  sufficient  to  show  that  the 
animal's  death  was  caused  by  any  negligence 
on  bis  part.  It  may  be  upon  another  trial 
the  case  upon  the  question  of  negligence  may 
be  more  fully  devrioped.  As  It  Is  now  shown 
by  the  record,  we  do  not  think  It  would  be 
right  for  us  either  to  affirm  the  Judgment  or 
reverse  qnd  render  it  for  appellant 

Because  of  the  insufficiency  of  the  evidence 
to  show  that  the  appellant  was  guilty  of  neg- 
ligence proximately  causing  the  death  of  the 
horse,  the  Judgment  Is  reversed,  and  thtt 
cause  remanded. 


WESTERN  UNION  TEL.  00.  T.  JOHNSON. 

(Gonrt  of  Civil  Appeals  of  Texas.    March  0, 

1802.) 

TaLBORAUS— DiaUAT  IN  DBLITBRT— PLKADINO 
—INSTRUCTIONS. 

In  an  action  for.a  delay  iu  the  delivery 
of  a  telepram  addressed  to  plaintiff  In  care  of 
certain  railway  shops,  the  complaint  alleged 
a  duty  on  defendant  to  deliver  the  messagi* 
within  a  reasoDable  time  to  plaintiff  or  the 
master  mechanic  of  such  shops.  The  amend- 
ed complaint  on  which  the  action  was  triod 
eliminated  all  allegatious  as  to  the  duty  to  de- 
liver to  the  master  mechanic,  but  required  de- 
livery to  the  iilaintiff  only.  Held,  error  to  in- 
struct that  a  delivery,  if  it  could  not  have  been 
made  to  the  plaiutiff,  should  have  been  made 
to  the  person  in  charge  of  the  shops,  each  is- 
sue not  being  raised  by  the  pleading. 

Appeal  from  Harris  county  court;  B.  H. 
Vasmer,  Judge. 

Action  by  Mansfield  Johnson  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  in  favor  of  the  plaintiff,  the  de- 
fendant appeals.    Revecsed. 

Norman  G.  Klttr^  and  Gea  H.  Pearons, 
for  appellant  J.  M.  Cobb  and  J.  T.  Meek, 
for  appellee. 

NEILL,  J.  Tbia  suit  was  bronght  by  appel- 
lee against  appellant  to  recover  11,000  dam- 
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ages  for  the  alleged  negligence  of  the  companr 
In  falling  to  deliver  a  telegram  to  him  wlttaJn 
a  reasonable  time  after  it  was  received  by 
the  company  at  its  office  In  Houston.  The 
trial  of  the  cause  resulted  in  a  verdict  and 
Judgment  in  favor  of  appellee  for  the  amount 
sued  for.  The  action  is  based  upon  the  neg- 
ligence of  the  telegraph  company  to  detlver 
Johnson,  in  the  city  of  Houston,  the  follow- 
ing telegram:  "Longvlew  Junction,  Janu- 
ary 16,  1801.  To  Mansfield  Johnson,  c/o  H., 
G.  &  W.  T.  Ry.  Ca  Shops,  Houston,  Texas: 
Mother  is  dead.  Ck>me  at  once.  Burial  to- 
morrow. Morris  Johnson."  This  message 
was  received  for  transmission  by  appellant  at 
the  place  where  it  bears  date  at  2:30  p.  m., 
January  16,  1901,  and  was  transmitted  to 
Houston,  Tex.,  and  received  at  its  office  there 
at  2:46  p.  m.  on  the  same  day.  It  was  given 
to  a  messenger  boy  there  at  2:65  p.  m.  to 
l>e  delivered  to  appellee,  nnd  was  returned  to 
the  office  by  the  boy,  undelivered,  at  3:55  p. 
m.  It  was  again  carried  out  of  the  office 
by  another  messenger  for  delivery  at  4  p. 
m.,  who  went  with  it  to  the  Houston,  East 
&  West  Texas  Railway  Shops,  and  inquired 
and  searched  for  appellee  for  the  purpose  of 
ddlvering  the  message,  but  he  failed  to  find 
him  tha«,  and  took  it  back  to  appellant's 
office.  There  is  evidence  tending  to  show 
that  apptilee  was  at  work  in  the  shops  of 
the  Houston,  East  &  West  Texas  Hallway 
Company  at  Houston  from  7:30  a.  m.  to  6:30 
p.  m.  on  the  16th  day  of  January,  1801.  The 
message  was  not  delivered  to  him  until  8 
o'clock  a.  m.  on  the  next  day.  When  he  re- 
ceived it,  it  was  too  late  for  him  to  attend 
the  funeral  of  his  mother,  which  took  place 
three  or  four  miles  from  Longvlew,  in  the 
coimtry,  and  began  about  2  p.  m.  and  ended 
about  4  p.  m.  on  the  17th  day  of  January, 
1801,— the  day  the  message  waii  delivered  to 
appdiee.  Appellee's  seoond  amended  orig- 
inal petition,  upon  which  the  case  was  tried, 
alleges,  in  substance,  that  appellant  promised 
and  undertook  to  deliver  the  message  to 
plaintiff,  and  that  It  was  its  duty,  when  it 
was  received,  to  exercise  ordinary  care  to  de- 
liver the  message  to  him,  who  was  and  could 
have  been  found  at  the  shops  of  the  Hous- 
ton, East  &  West  Texas  Railway  Company 
in  the  city  of  Houston,  Texas.  There  is  no 
allegation  of  any  obligation  or  undertaking 
on  the  part  of  appelant  to  deliver  the  mes- 
sage to  any  one  else  than  the  appellee,  nor 
is  there  any  averment  in  the  petition  that 
any  person  was  In  charge  of  said  shops,  or 
any  one  there  authorized,  as  the  appellee's 
agent,  to  receive  the  message  fcr  him,  or  that 
it  was  the  duty  of  appellant  to  deliver  the 
telegram  at  the  office  of  the  shops,  or  to  any 
person  therein.  Upon  the  ground  that  they 
are  tmsupported  and  unwarranted  by  the  al- 
legations in  appellant's  petition,  these  por- 
tions of  the  court's  charge  are  complained  of 
in  the  first,  sectHid,  third,  and  seventh  as- 
signments of  error:  (1)  This  part  of  the  'ZA 
paragraph:    "If  defendant  oould  not  deliver 


the  telegram  to  plaintiff  within  a  reasonable 

length  of  time  imder  the  circumstances,  then 
It  was  its  duty  to  deliver  said  telegram  to 
the  H.,  E.  &  W.  T.  Ry.  Co.  shops,  or  to  the 
person  or  persons  in  charge  of  same,  within 
a  reasonable  time  after  having  so  received  it, 
and  it  was  its  duty  to  exercise  ordinary  care 
to  do  80.  *  *  •  And  if  yon  further  find 
that  defendant  failed  to  deliver  said  telegram 
to  the  par^  or  parties  in  charge  of  the  H., 
E.  Sl  W.  T.  Ry.  shops  within  a  reasonable 
length  of  time  after  the  same  was  received 
at  the  Houston  office,  and  that  said  failure 
was  occasioned  by  reason  of  defendant's  fail- 
ure to  exercise  ordinary  care,  and  the  plain- 
tiff was  Injured  thereby,"  etc.,  "then  you 
wiU  find  for  plainUff."  (2)  And  the  thtod 
paragraph,  which  is:  "In  connection  with 
the  foregoing  paragraph,  you  are  instructed 
that,  if  the  defendant  delivered  said  telegram 
to  the  plaintiff  or  to  the  H.,  E.  &  W.  T.  Ry. 
Co.  shops  within  a  reasonable  length  of 
time  after  It  was  received  at  defendant's 
Houston  office,  under  all  the  circumstances, 
then  the  plaintiff  cannot  recover;  but  you 
are  instructed  that  It  was  defendant's  legal 
duty  to  make  said  delivery  to  either  the  plain- 
tiff or  to  the  party  or  parties  in  charge  of 
the  H.,  B.  &  W.  T.  Ry.  Co.  shops  within  a 
reasonable  length  of  time  after  receiving 
same  at  its  Houston  office,  and  it  was  its 
duty  to  exercise  ordinary  care  to  so  make 
said  delivery;  and  If  you  find  that  defendant 
company  did  not  exercise  ordinary  care  to 
make  such  delivery,  tlien  you  are  instructed 
that  it  violated  its  contract  with  the  plaintiff, 
and,  if  he  has  been  damaged  thereby,  he  wll) 

be  entitled  to  recover."  -«vi^ 

Appellant's  first  proposition  under  these  as* 
slgnments.  In  our  opinion,  correctly  announ- 
ces the  law  applicable  to  this  state  nf  the 
case.  It  Is  as  follows:  "The  plaintiff,  by  his 
original  pleading,  having  charged  upon  ap- 
pellant the  duty  and  undertaking  of  deliver- 
ing to  him  (plaintiff)  in  person,  or  to  one 
"Grant,  master  mechanic,'  ete.,  and  then  by 
amended  petition,  on  which  the  case  was 
tried,  having  eliminated  all  allegations' as  to 
said  Grant  and  charged  appellant's  promise 
and  undertaking  to  be  to  deliver  the  same  to 
this  plaintiff,'  the  sole  ground  and  basis  of 
the  case  was  thereby  made  thnt  appellant 
was  guilty  of  negligence  In  not  delivering  to 
-plaintiff  (in  person),  and  the  single  issue 
which  defendant  was  challenged  to  meet,  or 
which  it  was,  as  the  'opposite  party.'  'ap- 
prised' of  by  the  pleading,  was  that  by  rea- 
sonable diligence  delivery  could  have  been 
made  to  'plaintiff.'  and,  there  being  no  alle- 
gation of  any  obligation  or  undertaking  to 
deliver  to  any  one  else,  or  of  any  obligation 
to  deliver  to  or  at  'the  shops,'  nor  any  alle- 
gation that  any  person  was  'In  charge'  of 
said  shops,  whereby  appellant  could  be  or 
was  apprised  of  a  purpose  to  prove  obligation 
to  deliver  to  any  one  except  plaintiff,  or  abil- 
ity to  do  so,  sr>  tliat  appellant  might  have 
bad  notice  to  prepare  to  meet  said  issue,  a 
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charge  or  charges  that  appellant  was  held 
to  the  obligation  not  only  to  deliver  to  plain- 
tiff, bnt,  In  the  altematlTe,  to  the  person  or 
persons  or  party  or  parties'  In  charge,  etc., 
'was  to  put  npon  appellant  a  liability  of  which 
It  had  not  been  apprised  by  the  pleading, 
and  was  to  siibmit  an  issue  not  raised  by  the 
pleading,  but  which  had  been  expressly  elim- 
inated by  new  pleading,  and  such  charge  was 
therefore  prejudicial,  and  reversible  error." 
The  law  npon  which  this  pr(Hx>8itIon  Is  based 
is  too  well  settled  to  require  citation  of  au- 
thtritles  to  support  it 

Such  other  of  appellant's  assignments  of 
error  as  are  not  involved  and  necessarily  dis- 
posed of  by  our  sustaining  the  foregoing 
proposition  will  probably  not  arise  upon  an- 
other trial,  and  therefore  need  not  be  {Mussed 
upon  In  this  appeal. 

For  reason  of  the  errors  Indicated  In  the 
court's  charge,  the  Judgment  Is  reversed, 
and  the  cause  remanded. 


FORRB>ST   et   al.   v.    WUITJD   SUWINQ 

MACH.  C».i 

(Court  of  avil  Appeals  of  Texas.     Feb.  26, 

1902.) 

BONDS— L.IABILIT7  OF  SURHTIB8— AOREBMBNT 
BETWEEN  PRINCIPAL  AND  SURETY. 
A  bondsman  is  not  relieved  from  liability 
on  the  bond  by  au  agreement  with  the  princi- 
pal that  a  certain  person  should  join  as  sure- 
ty, which  was  not  done,  where  such  agree- 
ment was, made  before  the  bond,  which  was 
perfect  on  its  face,  was  delireriedj  and  the 
obligee  had  no  notice  of  such  condition. 

Appeal  from  Ft.  Bend  county  court;  Wm. 
Masterson,  Judge. 

Action  by  the  White  Sewing  Machine  Ciom- 
pany  against  J.  6.  Forrest  and  others.  From 
a  Judgment  in  favor  of  the  plaintiff,  the  de- 
fendants appeal.    Affirmed. 

Peareson  &  Wharton  and  Slyfield  &  David- 
son, for  appellants.  M.  J.  Hicltey,  for  appel- 
lee. 

FIjT,  J.  Appellee  Instituted  this  suit  to  re- 
cover of  J.  a.  Forrest,  Sr.,  O.  W.  RIddIck, 
R  A.  Pearson,  and  B.  F.  Stuart  tlie  sum 
of  $468.15,  with  interest  and  attorney's  fees. 
The  case  was  tried  by  the  county  Judge,  and 
resulted  in  a  Judgment  for  the  sum  of  $485.- 
64  in  favor  of  appellee.  On  November  24, 
1898,  Riddicli,  Pearson,  and  Stuart  signed  a 
bond  as  sureties  at  the  request  of  J.  G.  For. 
rest,  Sr.,  the  principal,  by  which  all  became 
liable  in  the  sum  of  $500  to  pay  any  In- 
debtedness then  existing  or  afterwards  to  be 
Incurred  by  the  said  Forrest  to  appellee. 
The  latter  Incurred  an  indebtedness  In  the 
sum  for  which  Judgment  was  rendered.  It 
was  provided  in  the  bond  that  each  one 
signing  It  was  bound  according  to  the  pur- 
Iiort  of  It,  without  any  regard  to  any  under- 
standing that  any  person  should  also  sign 
the    Instrument.     Pearson    endeavored     to 

>  RahearlsK  denied  Marcli  tS,  UOZ. 


avoid  liability  on  the  ground  that  he  thought 
that  he  was  signing  a  lx>nd  for  J.  Q.  For- 
rest, Jr.,  and  that  when  he  signed  it  was 
with  the  understanding  with  J.  G.  Forrest, 
Sr.,  ttiat  the  signatures  of  H.  B.  Farmer  and 
C.  W.  RIddick  should  be  obtained  to  the 
bond.  The  signature  of  Farmer  was  not 
obtained.  J.  G.  Forrest,  Jr.,  was  a  boy  about 
12  years  of  age.  Appellee  knew  notliing  of 
the  agreement  between  Pearson  and  Forrest, 
and  afterwards.  In  reply  to  a  letter  written 
by  appellee,  Pearscm  stated  that  he  had  sign- 
ed the  bond  for  Forrest,  Sr.  Stuart  swore 
that  he  signed  the  b<md  because  Pearson's 
name  was  signed  to  it,  and  Riddick  seemed 
to  desire  to  avoid  payment  If  Pearson  and 
Farmer  had  not  signed.  The  bond  was  nev- 
er changed  after  It  came  Into  the  hands  ot 
appellee,  and  there  is  nothing  in  the  appear- 
ance of  the  original  bond,  which  was  sent 
up  with  the  record,  that  Indicates  that  any 
change  was  made  in  it  at  any  time  after  its 
execution.  The  court  did  not  eir  In  not  find- 
ing that  the  bond  had  been  changed  after 
Pearson  signed  It  Agreements  between 
Pearson  and  J.  O.  Forrest  made  before  the 
bond  was  delivered  to  appellee,  and  without 
Its  knowledge,  could  not  affect  Its  right  to 
recover  on  the  bond.  "A  bond  perfect  on  Ita 
face,  apparently  duly  executed  by  all  whose 
names  appear  therein,  purporting  to  be  sign- 
ed, sealed,  and  delivered  by  the  several  ob- 
ligors, and  actually  delivered  by  the  principal 
without  stipulation,  reservation,  or  condition, 
cannot  be  avoided  by  the  sureties  upon  the 
ground  that  they  signed  it  on  the  condition 
that  it  should  not  be  delivered  unless  it 
should  be  executed  by  other  persons,  who 
did  not  execute  it  when  it  appears  that  the 
obligee  had  no  notice  of  such  condition,  and 
nothing  to  put  him  on  Inquiry  as  to  the 
manner  of  Its  execution,  and  also  that  he 
has  been  induced  upon  the  faith  of  such  bond 
to  act  to  his  own  prejudice."  Brandt  Sur. 
{  408.  The  pencil  memorandum  made  by 
Pearson  on  the  bond  was  not  notice  of  the 
agreement  Iietween  bim  and  Pearscm,  nor 
sufficient  to  excite  Inquiry.  It  cleaiiy  Indi- 
cated that  It  was  made  at  a  time  before  he 
signed  the  bond,  and.  If  it  had  been  sutfl- 
ciently  plain  to  convey  any  notice,— which  It 
was  not— the  fact  that  he  afterward  signed 
the  bond  Indicated  that  be  was  satisfied. 
The  testimcmy  does  not  show  -when  Riddlck's 
letter  was  received  by  appellee. 

There  is  no  merit  in  the  appeal,  and  the 
Judgement  is  affirmed. 


RHODES   HAVBRTY  FURNITTJRB  CO.  ▼. 

HENRY  et  al. 
(Court  of  Civil  Appeals  of  Texas.    March  6^ 

1902.) 

JUSTICES    OP    THE    PEACE  —  JURISDICTION  — 
HORTOAOB    FORECLOSURE)— BVIDBNCE  —  OB- 
JECTIONS—APPEAL— HARMLAISS  ERROR. 
1.  Where  the  sum  claimed  in  an  action  in  a 
justice's  court  and  the  alleged  value  of  prop- 
eity  included  by  a  chattel  mortgage  given  to 
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■ecnre  tbe  dalm  which  Is  songht  to  be  fore- 
closed are  wlthiu  the  jurisdictiou  of  the  conrt, 
as  are  the  damages  claimed  by  the  defendaat 
in  reconyentiou,  the  cause  is  within  the  juris- 
diction of  the  justice,  though  defendant's  claim 
for  damages  for  the  sequestration,  if  added  to 
his  claim  in  reconrentlon  for  oTerpaTment  and 
the  alleged  value  of  the  property,  would  ex- 
ceed the  sum  of  which  the  justice  has  jurisdic- 
tion, and  judgment  may  be  rendered  for  de- 
fendant. 

2.  Where  a  statement  made  by  a  witness  is 
partially  admissible  and  partially  Inadmissible, 
it  is  not  error  to  admit  it  over  an  objection  to 
the  entire  statement. 

3.  Where  plaintiff  alleges  the  purchase  of 
certain  property  by  defendant,  which  is  not 
put  in  issue  by  the  pleadiuxs  or  a  sworu  de- 
nial, and  the  verdict  shows  that  the  jury  found 
that  the  property  was  so  purchased,  the  admis- 
sion of  defendant's  evidence  that  he  did  not 
purchase  the  property  is  harmless  error. 

Appeal  from  Harris  county  court;  B.  U. 
Tasmer,  Judge. 

Certiorari  by  the  Hhodes  Haverty  Furnl- 
tnre  Company  against  Andrew  Henry  ajid 
others.  From  a  judgment  dismissing  tbe 
writ,  the  plaintiff  appeals.    Affirmed. 

Byers  &  Byers,  for  appellant 

JAMBS,  G.  J.  The  county  conrt  dismissed 
a  writ  of  certiorari  sued  out  from  the  jus- 
floe's  court  on  exceptions  to  the  application. 
In  our  opinion.  It  does  not  appear  from  the 
application  that  the  justice  was  without  jn- 
risdlction,  nor  that  appellant  had  suffered  in- 
jastlce  by  the  rulings  or  proceedings  before 
the  Justice.  We  shall  briefly  discuss  the  sev- 
eral grounds  upon  which  tbe  right  to  the 
writ  is  claimed. 

1.  That  appellees'  plea  In  reconvenUon  in- 
volved more  than  $200.  The  plea  is  not  sub- 
ject to  the  objection.  Appellant  sued  oo  a 
written  contract  given  for  purchase  money 
of  certain  furniture  and  a  store,  the  sum 
claimed  being  ^  14.50,  and  the  value  of  the 
articles  alleged  to  be  119.  Tbe  plea  in  recon- 
vention alleged  overpaymoit  of  |19,  and  dam- 
ages for  wrongful  sequestration,  (180.  The 
contention  Is  that  by  the  judgment  in  tbe 
justice's  court  defendants  received  tbe  for- 
nlttrre,  etc.,  or  Its  value,  by  reason  of  Its  res- 
toration consequoat  of  course  uxwn  tbe 
wrongful  sequestration.  Tbe  value  of  tbe  ar- 
ticles, added  to  the  sums  claimed  by  defend- 
ant, would  amount  to  m(^e  than  $200.  Tbe 
sum  claimed  by  plaintiff,  also  the  value  of 
the  articles  upon  which  the  chattel  mortgage 
was  asked  to  be  foreclosed,  as  alleged  by 
plaintiff,  were  within  the  court's  jurisdiction. 
.\lso  the  sums  claimed  by  defendant.  These 
cannot  be  added  in  determining  jurisdiction, 
but  must  be  considered  separately.  Tucker 
V.  Williams  (Tex.  Civ.  App.)  56  8.  W.  686. 
Tbe  sequestration  was  only  auxiliary  to  the 
plaintiff's  cause  of  action,  and  does  not  af- 
fect the  question  of  jurisdiction,  where  tbe 
matters  In  controversy  are  within  the  court's 
Jurisdiction. 

2.  That  tbe  Justice  admitted  certain  imma- 
terial irrelevant  testimony  In  defendant  Hen- 


ry's deposition,  which  was  as  follows:  "The 
Southern  Pacific  Ballroad  Company  paid  me 
$tiO  for  one  of  my  mules,  which  one  of  Its 
trains  killed,  and  out  of  this  money  I  iiaid 
plaintiff  the  |30  above  mentl(»ied,  to  one  of 
tbe  collectors,  at  my  home  on  Hill  street." 
To  the  latto'  part  of  this  testimony  the  ob- 
jection did  not  apply.  The  objection  was  to 
the  whole  statement  as  Immaterial  and  Ir- 
relevant, and  not  bearing  on  any  issue  In  the 
case.  The  entire  statement  was  not  subject 
to  the  objection,  and.  If  plaintiff  had  directed 
its  objection  to  the  fint  part  of  tbe  state- 
ment, the  Justice  might  have  sustained  it. 
The  failure  to  get  a  proper  ruling  on  this 
testimony  objected  to  was  probably  due  to 
appellant's  not  making  a  proper  objection  to 
tbe  statement 

3.  That  the  Justice  admitted  certain  other 
improper  testimony  of  Henry,  as  follows: 
"No,  I  did  not  buy  any  furniture  from  tbe 
plaintiff."  "Neither  my  wife  nor  myself 
have  bought  any  furniture  since  our  mar- 
riage, except  the  stove,  which  I  bought  my- 
self since  our  marriage.  I  signed  some  pa- 
per after  our  marriage  that  one  of  tbe  collect- 
ors brought  to  my  boose,  and  who  stated  to 
me  that  if  I  did  not  sign  it  my  furniture 
would  be  seized.  I  did  not  know  what  tbe 
paper  was,  and  do  not  know  yet"  The  ob- 
jection to  this  testimony  is  alleged  to  have 
been  that  the  basis  of  jdataitlff's  suit  was  a 
contract  In  writing,  tbe .  execution  of  whlcb 
was  not  denied  imder  oath,  and  no  pleading 
to  Justify  it  Inasmuch  as  the  vodlct  in  the 
Justice's  court  Indicates  that  they  found  de- 
fendants had  purdiased  the  furniture  and 
stove.  It  does  not  appear  that  any  Injury  re- 
sulted from  the  admission  of  tbe  testimony. 

The  Judgment  Is  afQrmed. 


MARKHAM  et  al.  v.  WORTHAM  et  aLi 

(Court  of  Civil  Appeals  of  Texas.     Feb.  12, 

1002.) 

TRUST    DHBD-DKATH    OF    QRANTCHl-POWBR 
OF   SALiBV-RKVOCATION. 

A  power  of  sale  contained  in  a  deed  ot 
trust  to  secure  a  debt  is  revoked  by  the  death 
of  the  grantor,  followed  by  administration  of 
his  estate. 

Appeal  from  district  court,  McLennan 
county;  Marshall  Surratt  Judge. 

Suit  by  F.  M.  Wortham  and  othen  against 
W.  H.  Markbam  and  othera.  From  a  Judg- 
ment In  favor  of  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Sleeper  &  Kendall,  for  appeDauts.  W.  H. 
J^ikins  and  D.  A  Kdley,  for  appellees. 

FISHER,  C  3.  rnie  following  statement 
of  the  nature  and  result  of  tbe  suit  which 
is  concurred  In  by  tbe  appellees,  is  taken 
from  the  brief  of  appellants:  "This  suit  was 
begun  on  tbe  lOtb  day  of  May,  1900,  by  plala- 

'  Rehearing  denied  March  19,  1902,  and  writ  ot  er- 
ror denied  by  supreme  court  April  17,  1902, 
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Ufifs,  M.  F.  WoitUam.  Alattie  A.  McCrary,  J. 
R.  Bell,  J.  W.  Cloud,  and  G.  C.  Rogers, 
against  defendants,  K.  A.  .loues,  W.  H.  Mark- 
ham,  Geo.  D.  Markbaui,  Robt.  D.  Markliam, 
Fi-ancis  G.  Marklutm,  Margaret  Markham 
Aiken  and  ber  husband,  Tbomas  R.  Aiken, 
all  of  whom,  except  K.  A.  Jones,  are  alleged 
to  be  heirs  at  law  of  Mary  Markham,  de- 
ceased. E.  A.  Joues  died  pending  the  suit, 
and  his  executors,  Geo.  W,  Jones  and  W.  M. 
Sleeper,  made  appearance  as  parties  defend- 
ant in  bis  stead.  The  purpose  of  the  suit 
was  to  enjoin  the  said  E.  A.  Jones,  as  trus- 
tee, from  making  a  threatened  sale  of  the 
land  In  controversy  under  a  deed  of  trust, 
with  power  of  sale,  executed  by  N.  J.  W. 
Wortham  and  X.  J.  Wortham  to  said  E.  A. 
Jones  as  trustee,  dated  Febniary  18,  1882, 
to  secure  the  payment  of  a  note  for  $1,500 
given  by  said  Worthams  to  said  Mary  Mark- 
ham, and  due  three  years  after  date,  and  pro- 
viding that  said  liote  should  become  due  and 
payable  in  the  event  of  default  In  the  pay- 
ment of  semiannual  interest  on  the  note. 
The  grounds  on  which  the  plaintifts  main- 
tained theh:  right  to  lujuuctiou  were:  (1) 
That  the  note  was  barred  by  the  statute  of 
limitation.  (2)  That  the  right  of  defendants 
to  enforcement  of  said  deed  of  trust  under 
the  power  of  sale  was  defeated  and  cut  off 
by  their  laches.  (3)  That  the  land  In  con- 
troversy was  the  property  of  N.  J,  Wortham 
when  said  deed  of  trust  was  given,  and  at 
the  time  of  bis  death;  that  his  estate  vvus 
solvent,  and  fully  administered  in  the  coun- 
ty court  of  McLennan  county;  that  no  steps 
were  ever  taken  by  said  Mary  Markham  or 
defendants  to  establish  said  note  or  deed  of 
ti-iist  as  a  claim  against  the  estate  of  said 
X,  J.  Wortham;  that  when  administration 
on  the  estate  of  N.  J.  Wortliam,  deceased, 
was  closed,  the  land  In  controversy  was 
tiu'ned  over  by  the  administrator  to  the 
guaixlian  of  the  minor  heirs  of  said  N.  J. 
Wortham  as  assets  belonging  to  tlieir  es- 
tates, and  was  sold  by  their  said  guardian 
to  plaintiffs,  under  proper  orders  of  court 
By  I'cason  of  all  which  it  was  claimed  by 
plaintiffs  the  said  note  ceased  to  be  a  charge 
against  said  land,  and  the  power  of  sale 
granted  In  said  deed  of  trust  was  absolutely 
ri'voked.  (4)  That  twenty  acres  of  the  land 
des(n-il>ed  in  said  deed  of  trust  belonged  to 
X.  J.  W.  Wortham,  and  after  his  death  said 
deed  of  trust  was  foreclosed  as  against  said 
twenty  acres,  and  same  sold,  and  bought  in 
for  the  use  and  l>ene{it  of  defendants,  and 
same  received  by  defciidnnts  In  full  settle- 
ment of  said  note.  (5)  That  defendants  were 
estopiH)d  by  their  acts  and  conduct  from  as- 
serting any  rights  under  said  deed  of  trust 
as  against  the  plaintiffs.  There  was  a  trial 
of  the  case  by  a  jury,  and  the  court  sub- 
mitted to  them  special  Issues,  under  which 
the  jury  found  (1)  tiiat  defendants  did  not 
take  .<iald  twenty  acres  of  land  in  settlement 
and  discharge  of  said  claim;  and  (2)  tliat 
plaintiffs  did  not  act  on  any  representation 


made  by  defendants  when  they  bought  said 
land.-  Thereafter  plaintiffs  filed  a  motion 
requesting  the  court  to  enter  Judgment  in 
their  favor  notwithstanding  the  verdict  of 
the  Jury.  This  motion  was  sustained  by  the 
court,  and  Judgment  accordingly  entered  per- 
petually enjoining  defendants  from  s^lng 
said  land  under  said  deed  of  trust,  and  can- 
celing the  same  as  a  cloud  upon  the  title  of 
plaintiffs." 

The  following  are  all  the  facts  that  we 
deem  necessary  to  And:  At  the  time  this 
suit  was  filed,  on  the  lOtb  day  of  May.  1$)0U. 
defendant  E.  A.  Jones,  acting  as  tiiisK^e  un- 
der a  deed  of  trust  executed  on  the  18th  of 
February,  1882,  by  X.  J.  W.  Wortham  and  X. 
J.  Wortliam,  in  favor  of  Mary  Markham  as 
beneficiary,  advertised  for  sale  the  land  in 
controversy.  The  deed  of  trust  In  question 
was  executed  the  18th  of  February,  1S82, 
securing  Mary  Markham  in  the  payment  of 
a  certain  promissory  note  for  $1,500,  bear- 
ing 12%  interest,  imyable  semiannually  from 
date,  and  providing  that.  If  the  interest  is 
not  promptly  paid,  the  whole  debt  shall,  up- 
on such  default,  thereby  become  due  and  col- 
lectible, and  embraces,  as  the  lands  encum- 
bered, tliat  In  controversy,  with  other  lands. 
This  deed  of  trust  was  duly  acknowledged 
by  N.  J.  W.  Wortham  and  X.  J.  Wortham, 
and  duly  filed  for  record.  The  sale  w:is 
advertised  to  occur  on  the  12th  day  of  Mn.v. 
liMJO.  The  Instrument  in  question  author- 
ized the  trustee  to  sell.  In  188.j  X.  J.  Worth- 
am  died  intestate,  leaving  an  estate,  which  is 
solvent,  situated  In  McLennan  county,  Texa$: 
and  on  the  8th  day  of  September,  1885,  let- 
ters of  administration  wrae  duly  taken  out 
upon  Us  estate  in  the  county  coiui:  of  Mc- 
Lennan county,  Texas,  and  the  land  In  con- 
troversy, along  with  other  lands,  was  Inven- 
toried as  belonging  to  his  estate,  which  in- 
ventory was  filed  on  the  2d  day  of  November, 
1885.  On  the  2Cth  day  of  December,  188.5. 
and  for  four  weeks  thereafter,  in  a  news- 
paper published  In  McLennan  county,  notice 
was  given  of  the  pendency  of  the  administra- 
tion as  to  all  persons  holding  claims  against 
the  estate.  The  administration  was  continu- 
ous until  the  ICth  of  July,  1891,  at  which  time 
the  estate  was  closed.  The  administrator 
made  a  full  report  of  the  condition  of  the 
estate  and  the  claims  against  it,  whdcb  8eem.« 
to  have  been  approved  by  the  court.  The 
land  In  controversy  was  a  part  of  the  assets 
and  property  of  tlie  estate  of  N.  J.  Wortham. 
There  are  other  facts  in  the  record,  but,  in 
view  of  the  disposition  that  we  make  of  xlw 
case,  these  are  all  the  findings  which  we 
deem  It  necessary  to  make. 

The  decree  of  the  eom-t  rendered  In  this 
case  can  be  maintained  upon  the  ground  that 
the  death  of  Wortham,  followed  by  the  sub- 
sequent administration  of  his  estate,  revoked 
the  power  of  the  trustee  to  sell  the  property 
under  the  deed  of  trust  In  favor  of  Mary 
Markham.  Llnberg  v.  Finks  (Tex.  Civ.  App.) 
25  8.  W.  791,  and  cases  there  cited;   Thax- 
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ttta  T.  Bmitb  (Tex.  Cflr.  App.)  38  S.  W.  827, 
and  cases  tbere  cited.  Some  of  the  cases 
deciding  this  question  state  tlie  reasons  for 
the  doctrine  announced.  To  keep  the  power 
of  the  trustee  alive  under  such  circumstan- 
ces would  clearly  impair  the  authority  of 
the  probate  court  to  take  hold  of  and  dis- 
pose of  the  estate  of  the  decedent  In  the 
manner  pointed  out  In  the  statute  regulating 
the  estates  of  deceased  persons.  The  stat- 
ute provides  a  means  by  which  a  creditor 
like  the  appellant  may  go  into  the  prolwte 
court  and  present  her  claim  and  have  hoe 
Uen  enforced,  provided  there  are  not  other 
riglits  superior  thereto.  If  the  claimant  was 
relieved  of  the  duty  of  complying  with  the 
statute  in  this  particular,  and  if  the  author- 
ity of  the  trustee  remained  alive  during  the 
progress  of  the  administration  and  there- 
after, unalTected  by  any  Jurisdiction  tliat  the 
probate  court  might  exereise  over  the  prop- 
erty covered  by  the  instrument,  we  do  not 
well  see  how  the  decrees  of  the  court  that 
might  be  rendered  in  adjusting  the  matters 
of  the  estate,  and  in  settling  the  many  mat- 
ters of  controversy  that  might  arise  therein 
concerning  the  property  thereof,  could  l>e 
given  eCTect;  for,  if  the  right  of  the  trustee 
to  sell  continued  to  exist,  such  right,  when 
exercised,  would  doubtless  often  have  the 
effect  of  clashing  and  conflicting  with,  if  not 
overriding,  the  orders  and  decrees  of  fhe 
court  that  might  be  rendered  during  the 
progress  of  the  administration  of  the  estate. 
It  is  l>elieved  such  effect  would  antagonize 
the  operation  of  our  statutes  concerning  the 
administration  of  estates,  which  would  be 
against  the  policy  of  the  law  upon  that  sub- 
ject. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed.    Affirmed. 


SCOTT    et   al.   v.   F.\RMERS'   &   MBR- 

CHANTS'  N.\T.  BANK. 

(Court  «f  Civil  Appeals  of  Texas.    March  12, 

1902.) 

FIKDINOS    OF    PACT— WRITTEN   INSTRUMENTS 
—STATEMENT  OP  FACTS. 

The  conrt  of  civil  appeals  will  not  make 
findings  of  fact  concemuig  written  instru- 
mentR  contained  in  the  statement  of  facts,  for 
such  instrnments  apeak  for  thomselves. 

On  motions  for  rehearing.    Ov^ruled. 
For  former  opinion,  see  66  S.  W.  485. 

K£Y.  J.  All  the  parties  to  this  case  have 
filed  motions  for  rehearing,  none  of  which 
present  anything  new,  except  the  contention 
of  Scott  and  the  Citizens'  Railway  Company 
that  this  court  has  overlooked  and  disregard- 
ed article  1014  of  the  Revised  Statutes,  and 
in  Markham  r.  Wortham,  (57  S.  W.  »41,  4 
Tex.  Ct.  Rep.  S5,  has  made  a  ruling  in  con- 
flict with  the  ruling  on  one  point  in  this 
casfc  The  motion  is  not  very  clear  as  to  the 
point  sought  to  be  made  in  reference  to  the 
statute.    It  contends  that  we  fell  into  error 


In  treating  the  case  as  if  the  Judgment  was 
based  upon  a  general,  instead  of  a  special, 
verdict;  and  attention  is  directed  to  the  fact 
that  the  article  of  the  statute  referred  to  au- 
thorizes the  submission  of  a  case  in  a  court 
of  civil  appeals  on  a  special  verdict  BJven 
a  casual  reading  of  our  former  opinion  will 
disclose  the  fact  that  we  treated  the  case  as 
one  submitted  in  this  court  upon  a  special 
verdict,  because  that  opinion  sets  out  In  full 
the  essential  facts  established  by  the  ver- 
dict, and  holds  that,  as  there  was  no  suffi- 
cient assignment  of  error  addressed  to  the 
action  of  the  trial  court  tai  refusing  to  set  it 
aside,  It  was  conclusive  as  to  issues  decided 
by  the  Jury;  and  in  support  of  that  ruling 
we  cited  articles  1332  and  1333  of  the  Re- 
vised Statutes,  which  articles  requhre  such 
effect  to  be  given  to  special  verdicts.  And 
we  find  nothing  in  article  1014  that  requires 
a  modlflcaticn  of  any  ruling  made  in  the 
former  opinion.  The  case  of  Markham  v. 
Wortham  is  not  in  conflict  with  any  ruling 
made  in  this  cose.  It  is  true,  in  that  case 
this  court  affirmed  a  Judgment  rendered  for 
the  plaintiff  notwithstanding  a  special  ver- 
dict flnding  certain  facts  according  to  the 
defendant's  contention;  but  there  was  an- 
other and  controlling  issue  in  the  case,  which 
was  not  submitted  to  the  Jury,  and  about 
which  there  was  no  dispute  in  the  testimony, 
and  that  was  whether  or  not  the  power  of 
sale  contained  in  a  certain  deed  of  trust  had 
been  revoked  by  the  death  of  the  mortgagor, 
and  subsequent  administration  upon  his  es- 
tate. Applying  the  law  to  the  undisputed 
facts  bearing  upon  that  question,  we  held 
that  the  power  referred  to  bad  been  revoked, 
and  therefore  the  trial  court  acted  properly 
In  rendering  Judgment  for  the  plaintiff,  re- 
straining the  sale  of  the  mwtgaged  property; 
conceding  the  other  facts  to  be  as  found  by 
the  special  verdict  The  facts  so  found  had 
no  relation  to  or  bearing  upon  the  question 
of  revocation  of  the  power  of  sale,  and,  if 
that  power  was  in  fact  revoked,  the  facts 
found  by  the  Jury  were  immaterial,  and  con- 
stituted no  defense  to  the  plaintiffs  suit; 
and  in  such  a  case  the  plaintiff  may  move 
for  and  obtain  a  Judgment  notwithstanding 
the  verdict.    1  Black,  Judgm.  {  16. 

Scott  and  the  Citizens'  Railway  Company 
have  requested  findings  of  fact  on  many 
specified  points.  Some  of  these  requests  are 
answered  by  the  facts  stated  In  our  former 
opinion,  and  others  by  the  verdict  of  the 
Jury.  Others  have  reference  to  the  plead- 
ings and  assignments  of  error  in  tills  case, 
and  to  the  terms  of  written  documents  In 
the  statement  of  facts,  concerning  which  we 
are  not  required  to  make  findings  of  fact 
Written  instruments  speak  for  themselves, 
and  on  application  for  writ  of  error  the  su- 
preme court  will  examine  and  construe  them 
for  Itself.  Still  other  requests  relate  to  the 
decree  in  favor  of  Parker  and  associates. 
Having  decided  the  question  of  title  to  the 
property  in  favor  of  the  Farmers'  &  Mcr- 
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chants'  National  Bank,  and  against  the  con- 
tention of  Scott  and  the  Citizens'  Railway 
Company,  we  are  not  required  to  make  any 
findings  of  fact  or  decide  any  questions  of 
law  urged  by  the  latter  as  against  the  de- 
cree In  favor  of  Parker  and  associates,  be- 
cause, if  Scott  and  the  Citizens'  Railway 
Company  have  no  Interest  In  the  property,  it 
Is  immaterial  to  them  what  Hens  may  be  es- 
tablished against  it  It  may  be  that  Scott 
and  the  Cltteens'  Railway  Company  are  en- 
titled to  findings  of  fact  by  this  court  on  any 
Issue  relating  to  the  question  of  title  in  the 
contest  between  them  and  the  bank  that  is 
not  covered  by  the  verdict,  or  by  the  find- 
ings of  facts  embodied  In  our  former  opin- 
ion. Accordingly,  In  response  to  -requests 
bearing  on  that  issue,  we  make  the  following 
additional  findings  of  fact:  (1)  Neither  the 
directors  nor  stockholders  of  the  Waco  Elec- 
tric Railway  &  Light  Company,  by  formal 
resolution,  agreed  that  W.  J.  Hobeon  should 
have  the  Childress  donation,  or  any  other 
donation,  as  his  individual  property.  We 
hold,  however,  that  such  formal  i^solutlon 
was  not  necessary  to  bind  the  corporation. 
(2)  W.  J.  Hobson  was  a  party  defendant  to 
the  receivership  proceeding  from  its  incep- 
tion until  the  final  decree  was  entered,  at 
which  time  he  was  dismissed  therefrom.  (3) 
In  the  summer  of  1894  the  Farmers'  &  Mer- 
chants' National  Bank  intervened  in  said  re- 
ceivership proceeding,  and  dismissed  their 
intervention  in  Octobw,  1897,  before  the 
final  decree  therein  was  rendered;  and  it 
was  agreed  on  the  trial  of  this  case  that  the 
decree  referred  to,  and  the  sale  of  the  prop- 
erty tn  controversy  in  that  proceeding,  as 
against  the  Farmers'  &  Merchants'  National 
Bank,  was  conclusive  only  in  so  far  as  said 
property  belonged  to  the  Waco  Electric  Rail- 
way &  Light  Company,  which  agreement  we 
construe  as  leaving  open  the  question  of  ti- 
tle. (4)  Immediately  after  the  purchase  by 
the  Waco  Electric  Railway  &  Light  Compa- 
ny of  the  Waco  Dummy  Street  Railway,  on 
April  4,  1892,  the  same  was  taken  possession 
of  by  the  Waco  Electric  Railway  &  Light 
Company,  and  equipped  with  electrical  ap- 
pliances, and  operated  by  that  company  as 
part  of  its  system  until  the  appointment  of 
the  receive  on  February  26,  1894;  and  there- 
upon the  receiver  took  possession  of  said 
property,  without  protest  on  the  part  of  Hob- 
son  or  the  Farmers'  &  Merchants'  National 
Bank,  and  continued  to  operate  the  same  as 
part  of  the  system  of  the  Waco  Electric 
Railway  &  Light  Company,— operating  the 
same  under  the  direction  of  the  court  until 
the  sale  by  order  of  the  court  on  May  6, 
1805. 

In  the  motion  for  rehearing  in  behalf  of 
the  Farmers'  &  Merchants'  National  Bank, 
it  is  claimed  that  this  court  fell  into  error 
in  stating  that,  as  against  the  claim  of  Par- 
ker and  associates,  the  bank  did  not  assert 
that  the  transfer  of  the  Dummy  Street  Rail- 
way was  in  violation  of  Graves'  right  as  a 


creditor,  etc.;  and  connsel  for  the  motion 
refer  to  the  bank's  fom-th  amended  petition, 
in  which  It  Is  charged  that  the  sale  referred 
to  was  fraudulent.  In  the  statement  refer- 
red to  in  the  former  opinion  we  had  refer- 
ence to  the  case  as  presented  in  this  court, 
and  not  to  issues  made  in  the  court  below 
and  waived  In  this  court  because  of  not  be- 
ing presented  In  the  briefs  upon  which  the 
case  has  been  submitted.  As  we  understand 
the  bank's  brief,  In  replying  to  the  appeal 
and  brief  submitted  by  Scott  and  the  Cit- 
izens' Railway  Company  it  presented  its  first 
assignment  of  error,  complaining  of  the  ac- 
tion of  the  court  tu  admitting  in  evidence 
the  deed  from  the  Waco  Dummy  Street 
Railway  Company  to  the  Waco  Electric  RaU- 
way  &  Light  Company;  and  one  of  the  ob- 
jections urged  to  Its  admission  was  that 
the  corporation  was  Insolvent,  and  the  deed 
was  made  for  the  personal  benefit  of  the 
directors,  and  not  for  the  benefit  of  the 
corporation  or  its  creditors.  The  proposlti(xi 
submitted  under  this  assignment  charges 
that  the  deed  was  made  with  intent  to  hin- 
der, delay,  and  defraud  creditors.  The  deed 
was  offered  in  evidence  by  Scott  and  the 
Citizens'  Railway  Company,  and  we  did  not 
understand  that  the  assignment  of  error 
referred  to  was  intended  to  relate  to  the 
controversy  between  the  bank  and  Parker 
and  associates;  but,  if  it  was,  two  reasons 
can  be  given  for  holding  that  the  assignment 
points  out  no  reversible  error:  (1)  The  deed 
did  not  disclose  fraud  upon  its  face,  and 
therefore  should  not  have  been  excluded.  If 
the  pleadings  and  evidence  raised  the  issue 
of  fraud,  it  was  a  question  of  fact  to  be 
submitted  to  the  Jury  or  decided  by  the 
court  (2)  The  contract  between  Hobson. 
under  whom  the  bank  claims  title,  and  Parker 
and  associates,  contained  the  same  stipula- 
tions as  did  the  deed  in  reference  to  oper- 
ating the  road  to  Alta  Vista  for  five  years. 
and  therefore  the  exclusion  of  the  deed  would 
not  have  affected  the  right  of  Parker  and 
his  associates  to  recover.  The  propositi<Mi 
referred  to  is  the  only  one  in  the  bank's 
brief  that  makes  the  specific  charge  that  the 
sale  of  the  property  to  the  Waco  Electric 
Railway  &  Light  Company  was  made  with 
mtent  to  defraud  creditors.  It  Is  true  that 
the  bank's  fourth  assignment  assails  the  de- 
cree in  favor  of  Parker  and  associates,  as- 
signing eight  grounds  of  error,  the  fourth 
of  which  is,  "Because  the  attempted  sale 
by  the  Waco  Dummy  Street  Railway  Com- 
pany, under  which  said  lien  is  claimed,  was 
void  for  the  reasons  given  in  bill  of  excep- 
tions No.  1."  The  contents  of  the  blU  re- 
ferred to  are  set  out  in  the  brief,  but  an 
inspection  of  the  record  shows  that  it  whs 
taken  to  the  action  of  the  court  In  admit- 
ting the  deed  in  evidence;  and  it  assigned 
seven  reasons  why  the  deed  should  be  ex- 
cluded, one  of  which  was  that  the  Dummy 
Street  Railway  Company  was  insolvent  and 
by  the  sale  in  question  the  directors  attempt- 
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ed  to  nse  the  assets  of  the  corporation  for 
their  own  personal  benefit,  and  not  for  the 
boieflt  of  the  company  or  any  of  its  credit- 
ore.  Although  this  assignment  points  oat 
eight  separate  and  distinct  alleged  errors, 
it  Is  Bought  to  be  submitted  as  a  proposi- 
tion In  and  of  Itself.  It  does  not  require 
the  citation  of  authorities  to  support  the  rule, 
now  well  settled,  that  an  assignment  <^  er- 
ror embracing  several  different  propositions 
ot  law  cannot  t>e  submitted  as  one  proposi- 
tion. That  counsel  who  prepared  the  brief 
on  behalf  of  the  bank  was  familiar  with  this 
rule  is  shown  by  the  fact  that  he  submitted 
nine  separate  and  distinct  propositions  un- 
der the  assignment  of  error  in  question,  but 
none  of  them  cliarges  that  the  sale  in  ques- 
tion was  made  for  the  purpose  of  defrauding 
creditors.  But  if  the  question  be  consid- 
ered as  raised  In  this  court,  then  we  hold 
that  no  reversible  error  is  shown,  for  rea- 
sons heretofore  given,  and  for  the  further 
reason  that  the  bank  holds  under  Hobson, 
and  the  sale  to  the  Waco  Electric  Railway  & 
Light  Company  Inured  to  his  benefit,  be- 
cause he  furnished  the  consideration  upon 
which  it  was  made. 

After  due  consideration  of  all  the  questions 
presented  In  the  several  motions  for  rehear- 
ing, our  conclusion  is  that  each  should  be 
overruled,  and  it  la  so  ordered.  Motions 
overruled. 

CLAPr  et  al.  v.  ROTER.1 

(Court  ot  Civil  Appeals  of  Texas.     Jan.  IS, 
1902.) 

NOTES— IliEOALITT—AOREBMBNT   NOT  TO 
PK08BCHTE  —  INSTRUCTIONS  —  RE- 
VIEW—FUNDAMBNTAL  ERROR. 

1.  In  an  action  on  a  note,  where  its  maicer 
testified  that  he  gave  it  in  consideration  of 
certain  money  paid  him,  and  "through  fear  ot 
criminal  prosecntioii,"  out  did  not  state  that 
plaintiff  had  agreed  not  to  prosecute,  or  that 
be  even  understood  that  he  was  not  to  l>e 
prosecuted,  he  could  not  complain  that  the 
ronrt.  in  submitting  the  issues  to  the  jury, 
did  not  submit  the  question  whether  it  was 
given  under  an  agreement  not  to  prosecute. 

2.  An  instruction  that  though  defeudanta 
may  hare  iielieved.  from  the  statements  made 
by  the  maker,  by  U.,  and  by  others,  that  the 
maicer  would  be  prosecuted  unless  he  furnished 
security  on  the  note,  and  signed  it  under  tliat 
belief,  yet  that  would  constitute  no  defense, 
unless  plaintiff  agreed,  in  consideratiou  of  the 
notes,  not  to  prosecute  the  maker,  was  not 
objectionable  as  eliminatlDg  all  evidence  tend- 
ing to  ahow  that  U.  was  plaintiff's  agent  in  the 
<>ffort8  made  by  him  to  induce  defendants  to 
execute  the  note,  where  U.'s  agency  was  dis- 
tinctly submitted  as  a  controverted  issue  in 
preceding  paragraphs  of  the  charge. 

3.  Error  invited  by  appellant  by  a  special 
charge  is  not  reversible. 

4.  An  instruction  requiring  the  jury  to  find 
that  the  note  would  not  have  lieen  given  but 
for  an  agreement  not  to  prosecute  was  harm- 
less, where  the  evidence  showed  beyond  con- 
troversy that  it  was  given  by  the  sureties  to 
prevent  tlie  maker's  prosecution,  since,  if  the 
jury  had  found  that  plaintiff  had  agreed  not 
to  prosecute,  they  must  also  have  found  that 
but  for  such  understanding  the  sureties  would 

>  Writ  of  error  denied  by  lupreme  court  April  10, 

1S02. 


not  have  signed;  their  testimony  on  that  point 
leavmg  no  room  for  doubt. 

On  Motion  for  Rehearing. 

Brror  of  a  trial  court  in  refusing  to  sub- 
mit to  the  jury  a  controv^ted  issue  of  fact — 
whether  notes  sued  on  were  given  under  tlireaU 
of  criminal  prosecution — is  not  fundamental, 
and  will  not  be  reviewed  in  the  absence  of  an 
assignment  of  error. 

Appeal  from  district  court,  Cooke  county; 
D.  £.  Barrett,  Judge. 

Action  by  C.  E.  Royer  against  Ed  Clapp 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed.  Motion  for  re- 
bearing  overruled. 

Gulp  &  Oiddlngs,  for  appellants.  Davis  & 
Oamett,  for  appellee. 


STEPHENS,  J.  Appellee  declared  on  two 
promissory  notes,  for  the  aggregate  sum  of 
12,500,  executed  by  appellant  Clapp  as  prin- 
cipal, and  the  other  appellants,  J.  H.  and  D. 
D.  Cooke,  as  sureties.  Clapp  disputed  liabil- 
ity upon  the  ground  that  he  had  been  induced 
to  sign  the  notes  by  threats  of  criminal  prose- 
cution, and  all  the  defendants  disputed  lia- 
bility upon  the  ground  that  they  had  been  in- 
duced to  sign  the  notes  by  the  alleged  agree- 
ment of  appellee  not  to  prosecute  Clapp.  The 
court  instructed  a  verdict  against  Clapp; 
and  to  this  error  is  assigned.  It  seems 
to  be  conceded  that  the  duress  alleged  by 
Clapp  was  no  defense  to  the  action,  but  it  is 
iusisted  that  there  was  evidence  tending  to 
show  an  agreement  on  the  part  ot  appellee 
not  to  prosecute  Clapp  for  crime,  which  was 
fatal  to  any  recovery  op  the  notes.  While 
It  Is  not  entirely  clear  that  there  was  no  evi- 
dence of  such  an  agreement,  we  have  finally 
concluded  that  the  testimony  did  not  more 
than  raise  a  suspicion  against  appellee  on 
that  issue,— a  mere  surmise  or  conjecture.  Ap- 
pellant Clapp  testified  in  his  own  behalf  at 
considerable  length,  stating  that  he  had  sign- 
ed the  notes  in  consideration  of  the  $2,500 
originally  paid  him  by  appellee  as  a  forfeit  or 
earnest  money  in  the  purchase  of  cattle  out 
of  which  this  controversy  arose,  and  "through 
fear  of  criminal  prosecution";  but  nowhere 
in  his  testimony  did  he  claim  that  appellee 
had  agreed  not  to  prosecute,  or  that  he  even 
understood,  from  appellee  or  otherwise,  that 
he  was  not  to  be  prosecuted  If  the  notes  were 
executed.  If  such  an  agreement  was  made, 
or  such  an  understanding  In  any  way  reach- 
ed, we  are  imable  to  explain  why  Clapp  did 
not  speak  of  It  In  his  testimony.  He  should 
not  have  left  to  inference  or  conjecture,  mere- 
ly, what  was  so  easy  of  proof  by  direct  tes- 
timony. If  he  understood  that  he  was  not 
to  be  prosecuted,  and  was  thus  Induced  to 
execute  the  notes,  why  did  he  state,  as  above 
shown,  two  of  the  reasons  for  executing  the 
notes,  and  omit  the  third  and  most  important 
one?  The  virtual  exclusion  by  his  testimony 
of  this  as  one  of  the  inducements  to  bis  ac- 
tion In  executing  the  notes  is  in  the  nature 
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of  an  admission  that  no  such  Indoconent  was 
offered.  He  should  not,  therefore,  now  be 
beard  to  complain  tlut  in  submitting  the  Is- 
sues to  the  Jory  the  court  failed  to  submit  as 
a  ground  of  his  defense  what  he  did  not 
even  claim  in  his  testimony.  The  court  did, 
however,  submit  this  issue  in  behalf  of  the 
other  defendants,  but  the  Jnry  found  against 
them  on  It,  and  it  Is  hardly  to  be  presumed 
that  the  result  would  or  might  have  been 
different  had  it  been  submitted  In  behalf  of 
Clapp. 

The  seventh  paragraph  of  the  charge  is 
-complained  of  in  the  fifth  assignment  of  oror 
on  the  ground  that  It  eliminated  from  the 
-case  all  evidence  tending  to  prove  that  Earl 
Underwood  was  the  agent  of  appellee  in  the 
efforts  made  by  Underwood  to  Induce  Clapp 
and  the  Cookes  to  execute  the  notes  In  ques- 
tion.   This  paragraph  reads: 

"Thongb  defendants  J.  H.  and  D.  D.  Cooke 
may  have  believed,  from  the  statements  made 
t>y  Ed  Glapp,  Earl  Underwood,  and  others, 
that  said  Clapp  would  be  prosecuted  unless 
he  furnished  security  on  the  two  notes  sued 
«n,'  and  would  not  be,  provided  be  furnished 
such  security,— and  signed  said  notes  under 
that  belief,  yet  that  would  constitute  no  de- 
fense to  said  notes,  nnlees  the  plaintiff  agreed. 
In  consideration  of  said  notes,  not  to  prose- 
cute the  said  Clapp." 

Evidently  the  learned  Judge  did  not  intend 
that  this  paragraph  of  the  charge  should  re- 
ceive the  construction  given  it  by  appellant, 
for  In  preceding  paragraphs  Underwood's 
agency  was  distinctly  submitted  as  a  contro- 
verted issue  of  fact.  It  was  doubtless  Intend- 
«d  to  cover  a  phase  of  the  issue  raised  by 
the  evidence,  but  not  quite  cov«ed  by  any 
of  the  preceding  paragraphs,— that  the  mere 
belief  of  the  Cookes,  from  statements  made 
by  others,  that  Clapp  would  not  be  prosecut- 
ed if  they  signed  the  notes  with  him,  would 
constitute  no  defense,  unless  there  was  an 
agreement,  express  or  implied,  to  that  effect 
If  appellee  himself  b.id  made  statements 
from  which  the  Cookes  Inferred  that  Clapp 
would  not  be  prosecuted  If  they  became  his 
sureties  for  the  debt  which  he  owed  appellee, 
be  might  still  have  recovered.  If  the  state- 
ments had  not  been  Intended  by  him  to  In- 
duce such  belief,  or  did  not,  when  fairly  con- 
strued, amount  to  a  representation  on  his 
part  that  he  would  not.  In  that  event  prose- 
cute Clapp.  While  the  charge  may  be  sub- 
ject to  objection,  we  hardly  think  those 
brought  against  it  In  the  fifth  and  sixth  as- 
signments—the latter  being  that  the  para- 
graph hi  question  was  contradictory  and  In- 
consistent with  the  rest  of  the  charge— are 
tenable. 

The  fourth  assignment,  erroneously  named 
the  "fifth"  In  the  brief,  complains  of  the 
second  paragraph  of  the  charge,  but  It  must 
be  overruled  upon  the  ground,  as  conceded 
In  oral  argument  that  Uie  error  was  Invited 
by  a  special  charge  requested  by  appellants. 

The  only  remaining  assignment,  the  third. 


complains  of  the  charge  for  requiring  the  Ju- 
ry to  find  that  the  notes  would  not  have  been 
executed  but  for  the  agreement  not  to  prose- 
cute. Abstractly  considered,  this  objection 
la  perhaps  well  taken,  but  no  harm  could 
have  resulted  in  this  Instance.  The  evidence 
placed  It  beyond  controversy  that  the  Oookea 
signed  the  notes  to  prevent  the  prosecution  of 
Glapp,  and,  if  the  Jury  had  found  that  appel- 
lee had  agreed  not  to  prosecute  him,  they 
must  have  also  found  that,  but  for  the  un- 
derstanding of  the  Cookes  that  he  would 
not  be  prosecuted,  they  would  not  have 
signed  the  notes,  for  theh:  testimony  on  that 
point  left  no  room  for  doubt  In  other  words, 
this  charge  submitted  the  Issue,  which  was 
a  defensive  one,  Just  as  it  was  made  by  both 
the  pleadings  and  evidence  of  appellants. 
Judgment  affirmed. 

On  Motion  for  Rehearing. 

(March  22,  1902.) 

The  original  submission  of  this  motion  was 
set  aside,  and  the  motion  resubmitted,  at  our 
Instance,  on  brief  and  written  argument  as 
to  the  effect  to  be  given  article  754  of  our 
Penal  Code  upon  the  Issue,  made  by  the 
pleadings  and  evidence,  though  not  distinctly 
raised  either  In  the  brief  of  appellants  or  the 
motion  for  rehearing,  of  extorting  the  execu- 
tion of  the  notes  sued  on  by  threats  of  crim- 
inal prosecution.  In  this  connection  the  at- 
tention of  counsel  was  called  to  the  decision 
of  our  court  of  criminal  appeals  In  Cohen  v. 
.State  (Tex.  Cr.  App.)  38  S.  W.  1005,  constru- 
ing a  similar  article  of  the  Penal  Code  to 
make  it  a  crime  to  extort  money  by  written 
threats,  even  where  the  person  Intimidated 
Justly  owes  the  debt  so  collected;  also  to  the 
decision  of  our  supreme  court  In  Coal  Co.  v. 
Lawson,  80  Tex.  304,  32  S.  W.  871,  34  S.  W. 
919,  holding  that  the  question  of  the  Illegality 
of  a  contract  made  the  basis  of  recovery  may 
be  raised  for  the  first  time  In  and  by  that 
court,  as  was  done  In  that  case.  Counsel 
for  appellants  have  cited  us  to  several  other 
cases,  In  each  of  which  a  like  ruling  was 
made  by  our  supreme  court.  But  In  all  the 
cases  referred  to  the  question  arose  upon  the 
undisputed  facts,  and  the  error  of  rendering 
Judgment  upon  an  Illegal  contract  being  thus 
apparent  of  record,  was  treated  as  funda- 
mental. They  differ  from  the  case  before  us. 
In  that  the  evidence  found  In  this  record 
only  tended  to  prove  a  case  of  extorting  a  pe- 
cuniary advantage  by  throats  of  criminal 
prosecution.  A  verdict  of  the  Jnry  was  re- 
quired, therefore,  to  establish  the  Illegality  of 
the  notes  declared  on.  If  the  Issue  had  been 
submitted,  the  Jury  might  or  might  not  have 
so  found.  The  question  then  resolves  Itself  In- 
to this:  Is  It  fundamental  error  for  the  trial 
court  as  In  this  Instance,  to  fall  or  refuse  to 
submit  a  controverted  issue  of  fact  to  the 
Jury?  Certainly  not  Counsel  for  appellants 
insist  and  cite  authorities  to  sustain  the 
proposition,  that  the  illegality  of  •  contract 
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■cannot  be  waived;  but  the  reply  to  this  Is 
that  the  right  to  have  a  Judgment  reversed 
because  at  the  failure  of  a  Jury  to  determine 
whether  or  not  facts  showing  such  illegality 
exist  Is  one  which  may  be  walyed.  The  Ju- 
risdiction of  this  court  is  appellate  only,  and 
since.  In  reviewing  the  Judgments  of  the 
-courts  of  first  instance,  we  are  confined  to 
the  errors  assigned,  or  to  such  as  are  ap- 
parent of  record,  the  duty  of  such  courts  to 
have  the  illegality  of  a  contract  ascertained 
by  the  verdict  of  the  Jury,  where  the  evi- 
dence !■  such  as  to  bring  the  question  to  their 
notice,  does  not  concern  us,  in  the  absence 
of  an  assignment  of  error.  If  they  err  In  such 
cases,  the  error  must  be  treated  by  this  court 
as  one  not  disclosed  by  the  record,  for  it  Is 
not  our  province  to  see  what  is  not  apparent 
of  record  or  not  assigned  as  error. 
The  motion  will  be  overruled. 

HUNTER,  J.,  not  sitting. 


TAYLOR  et  nx.  v.  FLYNT  et  al. 

(Ooort  of  Civil  Appeals  of  Texas.     Feb.   15, 

1902.) 

MORTOAOES— FRAUD  —  FRAUDULENT  CONVBY- 
ANCB-SUIT  TO  RBCOVBR  HORTOAQBD  PROP- 
BRTT— INSTRUCTIONS— BVIDBNCB  -  SBQUDS- 
TRATION  OF  PROPERTT— DAMAQBS. 

1.  An  instruction,  in  an  action  by  a  mort- 
gagee  to  recover  land  claimed  by  defendant  aa 
a  homestead  not  subject  to  the  mortgage,  that 
>f  the  agent  of  the  mortgagee,  knowing  t)ii> 
homestead  character  of  the  land,  and  that  the 
mort^gagee  would  not  make  a  loan  thereon, 
with  intent  to  defraud  the  latter,  induced  the 
owner  to  make  a  fictitious  conveyance  of  the 
propcTbr  to  a  third  person,  who  procured  the 
loan,  the  mortgagee  would  be  entitled  to  re- 
rover  the  land,  though  the  owner  intended  at 
the  time  of  making  the  loan  to  pay  the  same, 
is  erroneous,  aa  apparently  authorizing  a  re- 
covery without  a  participation  by  the  owner 
in  the  fraud. 

2.  A  vendee,  who  fraudulently  induced  a 
married  woman  to  execute  a  conveyance  of 
her  homestead  by  representing  that  the  convey- 
ance did  not  include  the  homestead,  will  not 
be  heard  to  urge  that  the  fraud  was  cured  by 
the  act  of  the  officer  taking  her  acknowledg- 
ment in  explaining  the  deed  to  her,  from  which 
she  should  have  discovered  the  fraud,  but  must 
diow  that  the  fraud  was  actually  disclosed  to 
her. 

8.  A  plaintiff  wrongfully  procuring  the  pos- 
session of  real  estate  by  sequestration,  and 
^ving  a  bond  to  return  the  property,  together 
with  the  fruits,  hire,  revenue,  and  rent  of  the 
same,  on  the  rendition  of  aii  adverse  decision, 
as  required  by  Rev.  St.  I  4860,  is  liable  to  ac- 
count (or  the  rents  actually  received,  and  it  is 
error  to  limit  the  damages  to  the  rental  value 
of  the  land. 

4.  Where  there  ia  evidence,  in  an  action  by  a 
mortgagee  to  recover  the  mortgaged  premises, 
showuig  that  the  person  mortgaging  the  same 
and  paying  for  the  land  from  the  proceeds  of 
the  mortgage  and  obtaiuing  title  from  the 
state  was  acting  for  a  husband  and  wife  own- 
ing the  land  aa  a  homestead,  who  had  execut- 
ed a  fictitious  conveyance  of  the  land  to  the 
mortgagor  to  enable  the  latter  to  procure  a 
loan  thereon,  and  the  mortgage  shows  that  it 
was  in  part  to  raise  money  to  pay  the  state  for 
the  land,  title  is  sufficiently  shown  in  the 
husband  and  wife  to  authorize  the  rendition 


of  Judgment  in  their  favor,  though  th«  patent 
to  the  land  was  issued  by  the  state  n>  the 
mortgagor. 

Appeal  from  district  court  Wilbarger  coon- 
ty;  Q.  A  Brown,  Judge. 

Action  by  W.  Q.  Flynt  and  others  againet 
A.  Jones  Taylor  and  another  to  recover  real 
estate.  From  a  Judgment  In  favor  of  the 
plaintiffs,  defendants  appeal.    Reversed. 

Snodgraaa  &  Brltt,  fw  appellants.  Frost, 
Neblet  &  Blandlng  and  J.  B.  Tolbert,  for  ap- 
pellees. 

STEPHENS,  J.  This  Is  the  second  appeal 
in  this  case.  On  the  first  trial  the  court 
gave  a  peremptory  Instruction,  and  for  this 
reason  the  Judgment  was  reversed.  Taylor 
T.  Flynt,  59  8.  W.  1126.  The  Issues  were 
submitted  to  the  Jury  on  the  last  trial,  but 
In  such  manner,  we  think,  as  to  again  re- 
quire the  Judgment  to  be  reversed.  One  ma- 
terial error  complained  of  Is  found  In  the 
fifth  paragraph  of  the  charge,  reading:  "I 
also  Instruct  you.  If  you  find  ^m  the  testi- 
mony that  F.  S.  Kerr  knew  the  land  in  con- 
troversy was  the  homestead  of  defendants, 
and  that  the  Texas  Lean  Agency  would  not 
loan  defendants  money  on  their  homestead, 
and  that,  to  enable  defendants  to  procure  the 
money  on  their  said  homestead,  the  said  F. 
S.  Kerr  and  A.  Jones  Taylor  and  wife  caused 
a  fictitious  deed  thereto  to  be  made  by  the 
said  A.  Jones  Taylor  and  wife  to  R.  S.  Tay- 
lor, with  the  Intention,  on  the  part  of  the 
said  F.  S.  Kerr,  to  thereby  deceive  the  Teitas 
Loan  Agency,  and  thus  procure  said  agency 
to  make  said  loan  without  a  knowledge  of 
defendants'  homestead  rij^ts  in  and  to  said 
land,  then  the  Texas  Loan  Agency  cannot  t>e 
charged  with  the  said  F.  S.  Kerr's  knowledge 
of  defendants'  homestead,  nor  bis  knowledge 
of  the  character  of  such  fictitious  deed,  and 
In  such  case  you  should  find  for  plaintiff,  al- 
though you  find  that  A  Jones  Taylor  then 
Intended  to  fully  pay  the  Texas  Loan  Agen- 
cy's debt,  with  interest,  as  contracted  by  R. 
S.  Taylor."  In  the  sixth  assignment  of  error 
the  objection  to  this  charge  Is  thus  sufficient- 
ly stated:  "Because  the  charge  makes  Tay- 
lor and  wife's  riglit  to  recover  depend  upon 
F.  S.  Kerr's  intentions  and  purposes  alone, 
without  Taylor's  knowledge  thereof,  and 
without  Taylor  acting  and  colluding  with 
Kerr  in  his  intentions  to  deceive  the  said 
Texas  Loan  Agency."  The  eighth  paragraph 
came  very  near  curing  this  defect,  but  did 
not  quite  do  so.  While,  In  g^eral  terms, 
one  clause  of  this  paragraph  appeared  to  do 
so.  It  was  neutralized  by  what  followed  it 
Running  through  the  fifth,  sixth,  and  eighth 
paragraphs  was  the  errooeous  idea,  wblch 
seems  to  have  been  In  the  mind  of  the  Judge 
who  prepared  the  charge,  that  bad  faith  to- 
wards the  Texas  Loan  Agency  on  the  part 
of  its  agent  In  negotiating  the  loan  waa  it- 
self sufficient  to  shield  the  company  from  the 
consequences  of  such  agent's  knowledge  of 
the   homestead   Character   at   the   property. 
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CTnlesa  the  Taylors  were  aware  of  his  alleged 
purpose  to  decelTe  the  principal,  or  them- 
selves entertained  a  like  purpose,  or  In  some 
manner  made  him  their  agent  to  procure  the 
loan,  it  matters  not  that  Kerr  may  have  bad 
such  purpose.  His  knowledge  would  still  be 
the  knowledge  of  his  principal.  But  If  the 
learned  Judge  did  not  entertain  the  view  as 
suggested,  the  charge  nevertheless  admitted 
of  the  construction  we  have  given  it,  or  at 
least  had  such  a  tendency  hi  that  ddrectlon 
as  to  be  misleading.  Read  as  a  whole,  the 
three  paragraphs  mentioned  made  quite  prom- 
inent the  view  that  the  evil  Intent  of  Kerr 
was  the  one  essential  feature  to  be  consid- 
ered by  the  Jury,  and  thus  had  a  tendency  to 
impress  them  with  the  Idea  that  collusion, 
that  is,  fraudulent  co-operation  on  the  part 
of  A.  Jones  Taylor,  was  not  Important 

We  are  also  of  opinion  that  the  special  In- 
struction complained  of  in  the  fifth  assign- 
ment of  error  should  not  have  been  given,  as 
there  was  nothing  In  the  evidence  calling  for 
such  a  charge,  and  if  applied  to  the  facts  of 
this  case  it  embodied  an  erroneous  proposi- 
tion, to  the  effect  that  a  married  woman  who 
has  been  Induced  to  execute  a  deed  to  her 
homestead  upon  the  false  and  fraudulent  rep- 
resentations of  the  grantee,  that  the  land  de- 
scribed in  the  deed  did  not  Include  the  home- 
stead, is  without  remedy,  merely  because  the 
deed  was  afterwards  explained  to  her  by  the 
oflBcer  taking  her  privy  acknowledgment.  It 
does  not  lie  in  the  month  of  such  fraudulent 
vendee,  or  of  a  vendee  availing  himself  of 
such  fraud,  to  say  that  the  married  woman 
ought  to  have  discovered  the  fraud  when  the 
officer  explained  the  deed  to  her.  He  would 
have  to  go  further  and  show,  which  was  not 
done  In  this  case,  or  rather  not  required  by 
this  charge,  that  the  fraud  was  disclosed  to 
her  by  such  explanation,  and  that  being  thus 
undeceived  she  executed  the  deed. 

We  are  further  of  opinion  that  the  court 
erred  In  confining  the  pleadings  to  the  rental 
value  of  the  land  sequestrated  and  replevied 
by  appellee  Flynt,  plaintiff  below,  and  in  not 
allowing  proof  of  the  amount  or  value  of  the 
rents  actually  received  by  Flynt  Rev.  St 
arts.  4880,  4881.  It  could  not  have  been  the 
purpose  of  the  legislature,  in  adopting  these 
artides  of  the  statute,  to  have  them  so  con- 
strued SUB  to  allow  a  plaintiff  who  replevies 
the  property  of  the  defendant  to  make  a 
profit  by  so  doing.  He  Is  required  to  ac- 
count for  "the  fruits,  hire,  revenue  and  rent" 
of  the  property,  and  is  liable  to  a  Judgment 
for  "the  value"  thereof. 

In  answer  to  all  the  assignments  of  error, 
counsel  for  appellees  submit  the  counter  prop- 
osition that  no  Judgment  could  have  been 
rendered  in  favor  of  appellants,  because  ap- 
pellee Flynt  deralgned  tiUe  from  the  sover- 
eignty of  the  soil  through  patent  Issued  to 
R.  S.  Taylor  and  the  foreclosure  sale  and 
conveyance  by  trustee  under  deed  of  trust 
ftom  R.  S.  Taylor  to  Texas  Loan  Ag^cy, 
while  A.  Jones  Taylor  and  wife  failed  to 


show  any  tide  In  themselves,  in  that  they 
failed  to  show  that  Capps,  who  conveyed  the 
land  to  them  originally,  had  any  titie,  and 
the  deed  from  R.  S.  Taylor  to  them  was  sub- 
sequent in  date  to  the  trust  deed.  This  prop- 
osition seems  to  have  been  conceived  when 
the  case  was  submitted  on  oral  argument  and 
was  evidentiy  an  afterthought,  due  doubtless 
to  the  fact  that  counsel  had  forgotten  what 
was  In  the  statement  of  facts.  The  very 
deed  of  trust  under  which  Flynt  deralgned 
titie  showed  cm  its  face  that  it  was  made 
In  part  to  raise  money  to  pay  what  was  due 
the  state  for  this  land;  and  the  money  bor- 
rowed was  afterwards  so  applied,  whereup- 
on the  patent  issued.  It  was  proven,  or 
there  was  evidence  tending  to  prove,  that  R. 
S.  Taylor  had  no  interest  whatever  In  the 
land,  and  that  in  executing  the  deed  of  trust 
and  "paying  the  land  out"  and  obtaining  a 
patent  from  the  state,  he  was  acting  for  A. 
Jones  Taylor  and  wife,  who  had  conveyed  the 
land  to  him  for  that  purpose,  and  to  whom 
he  reconveyed  it 

For  the  errors  pointed  out  In  the  charge. 
the  Judgment  is  reversed,  and  tiie  cause  re- 
manded for  a  new  trial. 

HUNTER,  J.,  not  sitting. 


CAMERON'S  BX'KS  et  al.  t.  STATE.! 

(Court  of  Civil  Appeals  of  Texas.     Feb.  12, 

1802.) 

STATE    PUBUO    IJU4DS— school    LANDS— DIS- 
POSAL —  PATESNT  TO  OOONTY  —VALIDITY  — 

failure:  of  fatbntse— rbclaimeb  bt 
state  —  constitutional  law  —  crbatkmf 
of  counttbs— impairment  of  contract— 
bona  fide  purchasers— estoppel. 

1.  Under  authority  of  Const  1846,  authoris- 
ing the  legislature  to  create  counties.  Act  Feb. 
8,  1860,  was  passed,  purporting  to  create  a 
county  called  ^'Greer  County."  The  United 
States  had  always  claimed  the  territory  oonsti- 
tutine  this  county,  and  in  1890  brought  a  suit 
which  terminated  in  the  decision  that  snch 
territory  had  never  belonged  to  the  state. 
Heid,  that  although  the  constitution  did  not  re- 
strict the  power  of  the  legislature,  in  creating 
counties,  to  territory  owned  by  the  state,  the 
act  attempting  to  create  a  county  out  of  tern- 
toi7  belonging  to  the  United  States  was  ut- 
terly void^  as  being  opposed  to  implied  restric- 
tions arising  from  both  state  and  federal  con- 
stitutions. 

2.  Const  art  7,  {  6,  provided  for  the  grant  of 
school  land  to  the  "several  counties  of  the 
state,"  and  Act  April  7,  18S8,  provided  for  the 
issue  of  patents  to  the  "several  counties  of  the 
state"  for  such  land.  Held  that  the  oflacers 
charged  with  the  duty  of  issuing  tiie  patents 
being  authorized  to  issue  them  only  to  coun- 
ties of  the  state,  patents  Issued  to  a  supposed 
county,  the  territory  of  which  did  not  m  fact 
belong  to  the  state,  were  absolutely  void;  the 
case  being  one  of  failure  of  the  patentee,  and 
not  a  mere  wrongful  exercise  of  a  legal  power. 

3.  The  authority  of  the  offlcers  charged  with, 
issuing  the  patents  was  purely  ministerial,  and 
hence  tlie  state  was  not  concluded  by  their  ac- 
tion in  issuing  the  patents  to  such  county. 

4.  Tbwe  being;  no  question  as  to  the  validity 
of  the  acts  of  the  county,  the  patents  could  not 
be  upheld  on  the  ground  that  the  county  was 

>  Rebearing  denied  March  3,  1902,  and  vrlt  of  er- 
ror denied  by  supreme  court. 
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a  de  facto  ormuiisatiaa,  and  as  sach  recognized 
bj  the  seTeral  departments  of  the  state  gor- 
emmeiit. 

5.  Where  school-land  patents  issued  to  a 
coauty  under  Const,  art.  7,  |  6^  and  Act  April 
7.  18S3.  were  TOid  for  the  reason  that  the  land 
constituting  sucli  county  never  belonged  to  the 
state,  an  act  of  the  legislature  authorizing  the 
state  to  bring  suit  for  the  recovery  of  the 
laud  so  patented  was  not  in  violation  of  the 
federal  constitution,  as  impairing  a  contract; 
the  coustitutional  provision  not  being  intend- 
ed to  protect  void  contracts. 

6.  Where  school-land  patents  issued  to  a 
county  under  Const,  art.  7,  I  6,  and  Act  April 
7,  1883,  were  void  in  their  inception,  for  the 
reason  that  the  land  constituting  such  county 
never  belonged  to  the  state,  purchasers  for  vai- 
ne  without  notice  could  not  obtain  any  title  to 
the  land  so  patented. 

7.  In  an  action  by  the  state  to  recover  land 
covered  by  patents  issued  to  a  county  under 
Const,  art.  7,  §  6,  and  Act  April  7,  1883,  which 
patents  were  void  for  the  reason  that  the  coun- 
ty did  not  belong  to  the  state,  a  finding  that 
defendant,  in  purchasing  the  lands  from  such 
county,  "thought  he  was  getting  a  good  title," 
was  insufficient  to  raise  the  question  as  to 
whether  he  would  be  protected  as  a  purchaser 
without  notice,  since  he  may  have  had  no- 
tice of  the  existence  of  the  facts  making  the 
patents  void,  and  still  may  have  thought  he 
was  getting  a  good  title. 

8.  The  state  having  never  received  any  value 
for  the  lands,  nor  any  of  the  purchase  money 
paid  by  defendant,  no  question  of  estoppel 
could  arise. 

9.  Although  Act  Feb.  8.  18(50,  purported  to 
create  a  county  called  "Greer  County,"  and  in 
15^  such  county  was  organized  and  in  every 
way  treated  by  the  state  as  a  county,  such 
act  being  unconstitutional  for  the  reason  that 
the  land  constituting  the  so-called  county  did 
not  belong  to  the  state,  the  state  was  not 
estopped  from  claiming  land  previously  patent- 
ed to  sndi  county  under  Const,  art  7,  |  6, 
and  Act  April  7,  1888. 

10.  The  officers  charged  with  the  duty  of  is- 
fiuing  the  school-land  patents  provided  for  by 
Const,  art.  7,  i  6,  and  Act  April  7,  1898,  being 
anthorized  to  issue  sudi  patents  only  to  coun- 
ties of  the  state,  the  issuing  of  patents  to  a 
Buppmed  county  whose  territory,  as  it  after- 
wanls  developed,  did  not  belong  to  the  state, 
did  not  estop  the  state  from  claiming  the  land. 

11.  T%e  dispute  between  a  state  and  the  Unit- 
ed States  over  the  title  to  the  territory  con- 
stituting Greer  county,  so  called,  being  a  mat- 
ter of  history,  a  purchaser  of  lands  patented 
to  such  county  under  Coust.  art.  7,  8  6.  snd 
Act  April  7,  1883,  was  charged  with  notice  of 
the  facts  which  might  eveotually  defeat  hia 
title,  and  also  of  the  extent  of  tiie  authority 
of  the  officers  who  issued  the  patents;  and 
hence,  after  it  developed  that  the  patents  were 
void  because  Greer  county  did  not  belong  to 
the  state,  such  purchaser  was  not  in  a  posi- 
tion to  set  up  any  estoppel  against  the  state. 

Appeal  from  district  court,  Travis  county; 
R.  E.  Brooks,  Judge. 

Action  by  the  state  of  Texas  against  the 
heirs  and  devisees  of  William  Cameron  and 
another.  From  a  Judgment  in  favor  of  the 
state,  the  execntors  and  heirs  of  William 
Camown  appeal.    Affirmed. 

This  is  a  suit  by  the  state  of  Texas  against 
Greer  connty,  Okl.,  and  Wm.  Cameron,  to  re- 
cover in  trespass  to  try  title  the  lands  in  con- 
troTeroy.  The  defenses  asserted  In  the  trial 
court  are  indicated  and  stated  in  the  opinion 
of  this  court.  Judgment  below  was  rendered 
In  faror  of  the  state.    The  court  found  the 


following  conclusions  of  fact  and  law,  which 
are  adopted  and  approved  by  this  court: 

"In  this  cause,  originally  Instituted  against 
Qna  county,  Oklahoma  territory,  and  the 
heirs,  devisees,  and  execntors  of  Wm.  Cam- 
eron, deceased,  Greer  county  disclaimed  as 
to  all  the  land  sued  for,  except  7,236  acres 
described  in  its  amended  answer,  and  the 
executors,  heirs,  and  devisees  of  Wm.  Cam- 
eron, deceased,  disclaimed  as  to  the  7,230 
acres,  claiming  the  balance^  10,476  acres.  Up- 
on the  trial  there  was,  by  agreement,  a  sev- 
erance as  between  Greer  county,  on  the  one 
part,  and  the  heirs  and  devisees  and  execu- 
tors of  Wm.  Cameron,  deceased,  on  the  other. 
The  cause  as  to  Greer  county  was  tried  upon 
an  agreed  statement  of  facts,  which  I  have 
adopted  as  my  conclusions  of  fact  in  said 
cause,  as  follows:  'In  this  cause,  for  the 
purpose  of  trial,  the  following  statement  of 
facts  is  agreed  upon  by  the  parties:  (1)  The 
land  sued  for  comprises  four  leagues  in  Hock- 
ley and  Cochran  counties,  and  was  granted 
to  Greer  county,  as  an  organized  county  of 
the  state  of  Texas,  under  the  provisions  of 
the  general  laws  of  the  state  of  Texas,  grant- 
ing four  leagues  of  land  to  each  connty  of 
the  state  for  school  purposes.  (2)  Patents 
(five  in  number)  issued  to  Greer  county  July 
18,  1887,  being  Nos.  619,  620,  621,  522,  and 
523,  vol.  24.  The. original  or  certified  copies 
of  such  patmts  may  be  Introduced  In  evi- 
dence by  either  party  and  for  any  purpose 
deemed  advisable.  (3)  7,236  acres  of  said 
land  is  now  claimed  by  Greer  county,  Okla- 
homa territory,  under  and  by  virtue  of  said 
patents  to  Greer  county,  Texas.  Said  7,236 
acres  is  descrll)ed  as  follows:  7,236  acres  of 
land  off  the  north  end  of  the  Greer  county 
scbonl  land  leagues,  consisting  of  all  that 
part  (the  south  part)  of  league  No.  109  which 
is  patented  to  Greer  county  by  patent  No.  623, 
vol.  24,  consisting  of  13,354,549  square  varas 
of  land,  and  all  of  league  No.  88,  of  4,428 
acres,  and  the  balance  of  said  7,236  acres  off 
the  north  side  of  league  No.  87  as  follows: 
Beginning  at  the  N.  E.  comer  of  said  league 
No.  87;  thence  south  500  varas;  thence  west 
6,000  varas;  thence  north  500  varas;  thence 
east  5,000  varas  to  the  place  of  beginning,— 
situated  in  Hockley  and  Cochran  counties, 
Texas.  (4)  The  balance  of  said  four  leagues 
is  claimed  by  the  heirs  and  devisees  of  Wm. 
Cameron,  deceased,  under  and  by  virtue  of  a 
certain  deed  of  conveyance  thereof  to  Wm. 
Cameron  from  Strain  &  Swinburne,  dated 
January  17, 1888.  Strain  &  Swinburne  claim- 
ed title  thereto  under  and  by  virtue  of  a  deed 
of  conveyance  to  them,  from  and  on  the  part 
of  Greer  connty,  Texas,  by  the  county  Judge 
of  said  Greer  county,  Texas,  dated  January 
12,  1888.  The  land  referred  to  Is  described 
as  follows:  10,476  acres  of  land  off  of  the 
south  end  of  the  Greer  connty  school  land 
leagues,  as  follows:  Beginning  at  the  S.  E. 
corner  of  that  portion  of  league  No.  85  which 
is  patented  to  Greer  county  by  patent  No. 
520,  vol.  24;   thence  N.  at  2,329^  varas  the 
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N.  E.  corner  of  said  league  No.  85,  at  7,329% 
varas  the  N.  E.  comer  of  league  No.  86,  at 
11,829  *»/ioo  varas  a  point  on  the  east  line 
of  league  No.  87;  thence  W.  B,000  varas; 
thence  south  11,829  «»/ioo  varas;  thence  east 
B,000  varas  to  the  place  of  beginning,— so  as 
to  Include  all  that  part  of  league  No.  85  that 
is  patented  to  Greer  county,  all  of  league 
No.  86,  and  the  balance  of  the  11,476  acres 
out  of  the  south  side  of  league  No.  87,  sltnat- 
ed  in  Hockley  and  Cochran  counties,  Texas. 

(6)  The  defendant  Greer  county  is  now  an 
organized  county  of  Oklahoma  territory,  one 
of  the  territories  of  the  United  States,  and 
comprises  the  same  territory  which  at  one 
time  was  organized  under  the  laws  of  the 
state  of  Texas  as  Greer  county,  Texas,  to 
which  the  aforesaid  four  leagues  of  land 
were  patented.  (6)  Wm.  Cameron,  the  gran- 
tee In  the  above-described  deed  of  convey- 
ance, died  testate  on  the  6th  day  of  February, 
1898.  By  the  terms  of  his  will,  which  was 
duly  probated  in  the  probate  court  of  McLen- 
nan county,  Texas,  the  oth»  defendants  were 
made  executors  of  his  will  and  devisees  of 
his  estate,  and  are  also  his  heirs  at  law,  as 
set  out  In  plalntl£r*s  amended  petition,  and 
as  such  they  claim  title  to  the  aforesaid  land. 

(7)  The  territory  now  organized  as  Greer 
county,  Oklahoma  territory,  was,  up  to  the 
date  hereinafter  set  out,  claimed  by  the  state 
of  Texas  to  be  a  part  of  her  territory,  and 
up  to  said  date  Jurisdiction  and  control  was 
claimed  and  exercised  over  the  same  by  the 
state  of  Texas.  The  government  of  the  Unit- 
ed States  did  not,  except  In  so  far  as  was 
done  by  the  act  making  Greer  county  a  part 
of  the  Northern  judicial  district  of  Texas, 
as  hereinafter  shown,  concede  said  claim,  but 
during  all  of  said  time  claimed  said  territory 
as  a  portion  of  her  own  territory  outside  of 
the  limits  of  the  state  of  Texas,  and  the  leg- 
islative and  executive  departments  of  said 
state  had  full  knowledge  of  said  claim  prior 
to  the  Issuance  of  the  patents  mentioned  here- 
in. Attempts  were  made  from  time  to  time 
to  settle  the  dispute  between  the  state  of  Tex- 
as and  the  United  States  as  to  the  ownwship 
of  this  territory,  without  success.  (8)  Greer 
county,  comprising  the  aforesaid  territory, 
was  created  by  the  legislature  of  the  state  of 
Texas  by  the  act  of  February  8,  1860,  and 
was  organized  as  a  county,  under  the  pro- 
visions of  said  act   on   the  day   of 

,  A.  D.  1886.  (9)  By  an  act  of  the  con- 
gress of  the  United  States  of  May  2,  1800, 
the  attorney  general  of  the  United  States 
was  directed  to  commence  in  the  name  and 
on  behalf  of  the  United  States,  and  prosecute 
to  final  determination,  a  proper  suit  in  equity 
in  the  supreme  court  of  the  United  States 
against  the  state  of  Texas,  setting  forth  the 
title  and  claim  of  the  United  States  to  the 
tracts  of  land  lying  between  the  North  and 
South  Forks  of  Red  river,  where  the  Indian 
Territory  and  the  state  of  Texas  adjoin,  east 
of  the  100th  meridian  of  longitude,  and 
claimed  by  the  state  of  Texas  as  within  Us 


boundary  and  a  part  of  its  land,  and  desig- 
nated on  its  maps  as  "Greer  County."  Un- 
der the  authority  of  this  act  a  suit  was  in- 
stituted In  the  supreme  court  of  the  United 
States,  styled  "The  United  States  vs.  The 
State  of  Texas"  [162  U.  S.  1,  16  Sup.  Ct  725, 
40  L.  Ed.  867],  In  which  the  state  of  Texas 
appeared  by  her  attorney  general  and  other 
counsel.  (10)  At  the  October  term,  1896,  a 
decree  was  rendered  in  said  cause  as  follows: 
"This  cause  having  been  submitted  upon 
the  pleadings,  proofs  and  exhibits,  and  the 
court  being  fully  advised,  it  is  ordered,  ad- 
judged, and  decreed  that  the  territory  east  of 
the  100th  meridian  of  longitude,  west  and 
south  of  the  river  now  known  as  the  'North 
Fork  of  Red  River,'  and  north  of  a  line  fol- 
lowing westward,  as  prescribed  by  the  treaty 
of  1819  between  the  United  States  and  Spain, 
the  course,  and  along  the  south  bank  of,  both 
Red  river  and  of  the  river  known  as  the  "Prai- 
rie Dog  Town  Fork'  or  'South  Fork  of  Red 
River,'  until  such  line  meets  the  100th  me- 
ridian of  liingltude,  which  territory  is  some- 
times called  'Greer  County,'  constitutes  no 
part  of  the  territory  properly  Included  within 
or  rightfully  belonging  to  Texas  at  the  time 
of  the  admission  of  that  state  into  the  Union, 
and  Is  not  within  the  limits  nor  under  the 
jurisdiction  of  that  states  but  is  subject  to 
the  exclusive  jurisdiction  of  the  United 
States  of  America.  Each  party  will  pay  its 
own  costs."  After  this  decree  was  rendered, 
the  state  of  Texas  exercised  no  further  con- 
trol or  jurisdiction  of  said  territory,  and  the 
same  was  afterwards  organized  into  Greer 
county,  Oklahoma  territory,  and  as  a  part  of 
said  territory.  The  territory  described  in 
said  decree  is  the  same  as  was  embraced  in 
Greer  county,  Texas,  as  created  and  organ- 
ized as  aforesaid.  The  recitals  In  the  report 
of  said  cause  of  United  States  v.  Texas,  as 
reported  in  162d  volume  of  United  States 
Supreme  Court  Re/porta  [s.  c.  16  Sup.  Ct,  40 
L.  Ed.],  and  the  printed  record  in  said  cause, 
may  be  used  as  full  evidence  of  the  facts 
therein  stated,  as  to  the  Institution  of  the 
suit  the  appearance  and  pleadings  of  the  par- 
ties, and  the  decree  of  the  court  without  the 
necessity  of  producing  certified  copies  there- 
of from  the  records  of  said  court'  In  addi- 
tion to  the  facts  agreed  upon  as  shown  in 
the  foregoing  statement  I  find  that  the  pat- 
ents referred  to  In  the  statement  for  the  four 
leagues  of  land  pnriwrt  on  their  face  to  have 
been  Issued  by  virtue  of  an  act  of  the  legis- 
lature of  the  state  of  Texas  approved  April 
7,  1883  (chapter  55,  Gen.  Laws  18S3).  I  also 
find  that  in  said  vause  Wm.  Cameron,  ances- 
tor and  testator  of  defendants,  bought  the 
land  described  in  the  answer  of  the  said  de- 
fendants (10,476  acres)  from  Strain  &  Swin- 
burne, who  were  the  vendees  of  Greer  coun- 
ty, Texa«,  and  that  he  paid  Strain  &  Swin- 
burne for  the  same.  At  the  date  of  the  exe- 
cution of  the  deed  from  Strain  &  Swinburne 
to  Cameron,  they  were  indebted  to  him  in 
the  sum  of  $4,511,  which  was  taken  as  part 
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of  tbe  consideration  for  the  land;  the  bal- 
ance of  tbe  consideration,  $5,738.21,  being 
paid  in  cash  by  Cameron  at  tbe  time  of  tbe 
execution  of  tbe  deed.  Cameron  tbought  be 
was  getting  a  gcod  title,  and  tbe  price  paid 
was  Its  fair  value  at  tbe  time. 

"Conclusions  of  Law.  From  tbe  foregoing 
facts  I  conclude,  as  a  matter  of  law,  tbat 
tbe  plaintiff  is  entitled  to  recover  of  tbe  de- 
fendants, beirs  of  Wm.  Cameron,  deceased, 
so  mucb  of  said  land  in  controversy  to  wbicb 
tbey  file  a  disclaimer,  because  of  sucb  dis- 
claimer, and  is  entitled  to  recover  tbe  bal- 
ance of  said  land  to  wbicb  sadd  defendants 
plead  'Not  guilty,'  as  set  out  In  tbe  answer 
of  said  defendants,  because:  (1)  It  baving 
been  judicially  determined  by  tbe  supreme 
court  of  tbe  United  States,  in  tbe  suit  be- 
tween said  United  States  and  tbe  state  of 
Texas  involving  the  title  to  wtiat  is  known 
as  'Greer  County,'  tbat  said  Greer  county  is 
not,  and  never  was,  part  of  tl>e  state  of 
Texas,  tben  tbe  act  of  the  legislature  of  Tex- 
as of ,  1860,  creating  said  territory  into 

Greer  county,  as  a  pert  of  said  state,  was 
beyond  the  powers  conferred  upon  said  leg- 
islature by  the  constitution  of  this  state,  and 
was  beyond  the  power  of  tbe  people  of  Texas 
to  incorporate  tbe  same  into  a  county  of  the 
state  of  Texas  either  by  the  constitution  or 
the  act  of  tbe  legislature.  (2)  Even  if  tbe 
act  of  the  legislature  creating  Greer  county 
was  not  unconstitutional,  nor  beyond  the 
powers  of  said  legislature,  still  the  act  of 
April  7,  1883,  of  said  legislature,  under  which 
the  patents  to  the  land  in  controversy  were 
issued  by  tbe  officers  of  tbe  state  of  Texas, 
only  authorized  tbe  issuance  of  such  patents 
to  comities  of  this  state,  which  would  not 
include  Greer  county,  and  the  act  of  grant- 
ing patents  to  a  county  whose  territory  was 
entirely  beyond  the  bounds  of  the  state  of 
Texas  was  unauthorized  and  beyond  the  pow- 
ers of  tbe  officers  issuing  said  patents;  and 
the  fact  that  said  officers  in  issuing  said  pat- 
ents, and  tbe  legislature  in  creating  Greer 
coan^,  acted  in  good  faith,  and  in  tbe  be- 
lief that  said  territory  was  a  part  of  tbe 
state  of  Texas,  would  not  affect  said  acts, 
but  the  same  were  void,  and  said  patents 
are  void  for  want  of  i)ower  In  said  officers 
to  issue  them.  The  lands  in  controversy 
were  not  issued  direct  by  tbe  legislature  to 
Greer  county,  nor  to  the  territory  then  known 
nnd  recognized  as  'Greer  County,  Texas,'  but 
the  patents  for  tbe  same  were  issued  by  the 
agents  and  officers  of  the  state  of  Texas  un- 
der a  general  law  authorizing  the  Issuance 
of  sucb  patents  to  each  county  of  this  state, 
which  never  Included  Greer  county.  The 
constitntlon  of  this  state  authorized  and  pro- 
vided for  the  creation  of  the  territory  of 
this  state  into  cotmties  by  the  legislature, 
and  the  setting  apart  of  four  leagues  of  land 
to  each  of  said  counties  for  free-school  pur- 
poses, but  by  implication,  if  it  does  not  di- 
rectly, limits  the  powers  of  the  legislature  In 
granting  sueh  lands  to  counties  of  this  state. 


The  reasons  for  tbe  statute  and  constitu- 
tional provisions  would  apply  only  to  coun- 
ties whi<^h  were  a  part  of  the  state  of  Texas. 
The  patents  being  void,  all  parties  are 
chargeable  with  notice  of  their  Invalidity, 
and  there  could  be  no  innocent  purchaser  of 
sucb  lands." 

H.  N.  Atkinson,  for  appellants.  C.  K.  Bell, 
Atty.  Gen.,  and  T.  S.  Reese,  Asst  Atty.  Gen., 
for  tbe  State. 

FISHER,  C.  J.  (after  stating  the  facts). 
The  defenses  urged  by  appellants  are:  (1> 
That  the  patents  issued  to  Greer  county  were 
not  void,  because  that  territory  was  tben, 
and  long  before,  a  de  facto  county  of  tbe 
state  of  Texas,  and  recognized  as  sucb  for 
many  years  by  the  different  departments  of 
tbe  state  government.  (2)  That  the  patents 
issued  were  contracts  between  the  state  of 
Texas  and  Greer  county;  and  therefore  the 
act  of  the  legislature  authorizing  the  state  to 
bring  this  suit  for  the  recovery  of  tbe  land, 
and  tbe  Judgment  of  the  court  in  this  cause 
rendered,  were  In  violation  of  tbe  consti- 
tution of  the  United  States,  because  tbey  im- 
paired the  obligations  of  tbe  contract.  (S) 
That  as  the  patents  conveyed  to  Greer  coun- 
ty the  legal  title  to  the  lands  in  question,  and 
as  the  facts  show  that  Wm.  Cameron  pur- 
chased the  lands  for  value,  in  the  belief  that 
he  was  getting  a  perfect  title,  he  should  be 
protected  as  an  innocent  purchaser.  (4) 
That  by  reason  of  tbe  facts  that  the  state 
issued  to  Greer  county  the  patents,  and  of 
the  law  creating  that  county,  and  the  many 
subsequent  acts  of  the  legislature  of  the 
state  recognizing  the  existence  of  tbat  coun- 
ty as  a  part  of  tbe  state  of  Texas,  the  latter 
is  estopped  from  asserting  a  claim  to  the 
land. 

Greer  county  was  created  by  act  of  the 
legislature  of  Texas  February  8,  1860.  At 
that  time  the  constitution  of  1815  was  in 
force,  which,  by  article  7,  |  34,  authorized 
the  legislature  to  create  counties  for  tbe  con- 
venience of  tbe  lubabitanta  of  such  proposed 
counties.  The  county  was  organized  into  a 
county  government  In  1880,  and  thereafter, 
on  July  IS,  1S87,  tbe  patents  in  question 
were  Issued  to  Greer  county  for  the  quantity 
of  land  which  counties  in  Texas  were  ea- 
titled  to  for  educational  purposes.  Under  an 
act  of  congress  of  May  2,  1890,  a  suit  was 
brought  by  the  United  States  against  the 
state  of  Texas  to  determine  the  ownership 
of  the  territory  known  as  "Grew  County," 
and  settle  and  ascertain  the  boundary  line 
between  tbe  two  governments.  The  first 
step  in  the  litigation  will  be  found  reported' 
in  143  U.  S.  021,  12  Sup.  Ct  488,  36  L.  Ed. 
285.  The  controversy  was  finally  determin- 
ed in  tlie  supreme  court  of  the  United  States 
in  1805,  in  tbe  case  of  U.  S.  v.  State  of  Tex- 
as, 162  U.  S.  1,  16  Sup.  Ct  725,  40  L.  Ed.  867, 
where  a  decree  was  rendered  as  set  out  In 
tbe  findings  of  fact,  the  effect  of  which  wa» 
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to  declare  that  by  the  treaty  of  1810  between 
Spain  and  the  United  States  the  territory 
known  as  "Greer  County"  became  a  part  of 
the  domain  of  the  United  States,  and  was 
aev&f  a  part  of  the  territory  of  Texas.  From 
the  time  of  the  creation  of  Oreer  coonty,  In 
1860,  np  to  almost  the  year  in  which  the 
above  decree  was  rendered,  the  legislatlTe, 
Judicial,  executlTe,  and  ministerial  branches 
of  the  state  government,  by  authority  of  leg- 
islative enactments,  were  authorized  to  ex- 
ercise jurisdiction  in  and  of  Greer  county  in 
the  same  manner  and  for  the  same  purposes 
usual  in  counties  within  the  limits  of  the 
state  of  Texas.  During  all  this  time  the  Unit- 
ed States  was  also  asserting  its  claim  to  the 
disputed  territory.  On  page  88,  162  U.  S., 
page  763,  16  Sup.  Ct,  and  page  902,  40  L. 
Ed.,  in  the  opinion  delivered  In  the  last  case 
cited,  it  is  said:  "Much  signlflcance  Is  at- 
tached by  the  state  to  the  fact  that  as  early 
as  1800,  by  legislative  enactment,  it  created 
the  county  of  Greer,  with  boundaries  that 
include  the  whole  of  the  territory  in  dispute, 
and  that  it  has  ever  since  asserted  Its  juris- 
diction over  both  that  territory  and  the  peo- 
ple who  Inliablt  it.  However  important  such 
facts  might,  under  some  circumstances,  be 
deemed,  it  must  be  remembered  that  during 
the  whole  of  the  period  referred  to  the  con- 
stituted authorities  of  Texas  have  been 
aware  that  the  United  States  regarded  the 
territory  In  dispute  as  under  its  exclusive 
Jurisdiction,  and  as  a  part  of  what  is  known 
as  the  'Indian  Territory.'  The  government 
has  always  disputed  the  claim  of  Texas." 
In  the  course  of  the  opinions  in  the  two 
cases  cited,  the  acts  of  congress  relating  to 
the  territory  in  question,  and  the  evidences 
of  the  claim  asserted  by  the  United  States 
thereto,  are  fully  set  out  and  stated.  They 
Indicate  such  a  public  assertion  of  right,  and 
In  sach  a  way,  as  to  give  the  claim  of  the 
federal  government  such  notoriety  that  It 
may  be  said  to  have  become  historical,  and 
of  such  a  public  character  at  the  time  the 
patents  were  issued,  and  Cameron  purchased, 
as  to  charge  all  persons  with  notice  that  the 
territory  known  as  the  "County  of  Greer" 
was  claimed  by  the  United  States  as  a  part 
of  the  Indian  Territory. 

At  this  point  the  question  arises,  what  ef- 
fect, if  any,  can  be  given  the  act  of  the  legis- 
lature of  1860  In  creating  the  county  of 
Greer?  The  constitotion  of  Texas  in  ex- 
istence at  that  time  conferred  ni>on  the  legis- 
lature the  power  to  create  counties,  and  it 
contained  no  express  declaration  to  the  ef- 
fect that  such  power  should  only  be  exercised 
over  the  territory  within  the  boundaries  of 
the  state  of  Texas,  nor  did  It  expressly  pro- 
hibit the  creation  of  counties  beyond  Its  lim- 
its. While  admitting  the  fwce  of  the  rule 
that  generally  prevails,  that  courts  should 
hesitate  to  declare  an  act  of  the  legislature 
unconstitutional  unless  it  clearly  appears  to 
be  in  violation  of  it,  we  are  forced  to  the 
conclusion  that  the  act  creating  Greer  coun- 


ty was  beyond  the  anth(»rlty  of  flie  leglsla- 
ture  of  Texas.  The  several  constitutions  of 
this  state  that  have  been  created  during  its 
history,  in  their  limitations  upon  the  exor- 
cise of  legislative  authority,  do  not  express- 
ly prohibit  legislation  seeking  for  Its  object 
the  control  and  jurisdiction  of  territory  be- 
yond its  borders,  or  glvhig  extraterritorial  ef- 
feet  to  such  legislation.  The  framecs  of  the 
several  constitutions  doubtiess  considered 
that  such  a  restriction  and  limitation  upon 
legislative  authority  need  not  be  expressly 
provided  for,  because  of  the  doctrine  which  Is 
universally  recognized  and  admitted  among 
all  civilized  nations  and  states,  that  the  sov- 
ereignty of  one  nation  or  state  could  not  be 
invaded  or  disputed  by  the  legislation  of  an- 
other. In  order  to  declare  an  act  of  the  leg- 
islature unconstitutional,  it  is  not  In  all  cases 
necessary  to  And  some  express  prohibition  in 
the  constitution  against  the  exercise  of  such 
power.  The  nature  of  the  subject  over 
which  the  legislature  may  attempt  to  exer- 
cise its  jurisdiction  may  be  so  removed  be- 
yond the  spho'e  of  Its  action  that  It,  as  a 
legislative  body,  cannot  affect  it.  Such  at- 
tempted exercise  of  authority  would  be  a 
more  usurpation  of  power,  and  would  stand 
upon  precisely  the  same  footing  as  an  at- 
tempted exercise  of  authority  by  the  courts 
or  otha:  departments  of  the  government  over 
a  subject  of  which  they  had  no  Jurisdiction. 
The  absence  of  a  prohlblti<»k  cannot  conf»' 
power,  where  by  Implication  It  does  not  ex- 
ist Cooley,  Const  Lim.  (5th  Ed.)  208-210. 
In  People  v.  Draper,  15  N.  Y.  644,  in  speak- 
ing of  the  constitution,  it  is  said:  "But  the 
affirmative  prescriptions  and  the  general  ar- 
rangements of  the  constitution  are  far  more 
fruitful  of  restrahits  upon  the  legislature. 
Every  positive  declaration  contains  an  Impli- 
cation against  anything  contrary  to  It,  or 
which  would  frustrate  or  disappoint  the  pur- 
pose of  that  provision."  In  People  v.  Albert- 
son,  55  N.  Y.  55,  it  is  said:  "A  written  con- 
stitution must  be  Interpreted  and  effect  given 
to  It  as  the  paranlount  law  of  the  land,  equal- 
ly obligatory  upon  the  legislature  as  upon 
other  departments  of  government  and  indi- 
vidual citizens,  according  to  its  spirit  and 
the  Intent  of  its  framers,  as  indicated  by  its 
terms.  An  act  violating  the  true  Intent  and 
meaning  of  the  Instrument  although  not 
within  the  letter,  is  as  much  within  the  pur- 
view and  effect  of  a  prohibition  as  if  within 
the  strict  letter;  and  an  act  in  evasion  of 
the  terms  of  the  constitution,  as  properly  in- 
terpreted and  understood,  and  frustrating  its 
general  and  clearly  expressed  or  necessarily 
Implied  purpose.  Is  as  clearly  void  as  if  in 
express  terms  forbidden.  A  thing  within 
the  intent  of  a  constitution  or  statutory  en- 
actment is,  for  all  purposes,  to  be  regarded 
as  within  the  words  and  terms  of  the  law. 
A  written  constitution  would  be  of  little 
avail  as  a  practical  and  useful  restraint  up- 
on the  different  departments  of  government, 
if  a  literal  reading  only  was  to  be  given  it; 
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to  the  exclusion  of  all  necessary  implication, 
and  the  clear  Intent  ignored,  and  slight  era- 
sions  or  acts  palpably  In  evasion  of  Its  spirit 
should  be  sustained  as  not  repugnant  to  It; 
The  restraints  of  the  constitution  upon  the 
several  departments,  among  which  the  vari- 
ous powers  of  government  are  distributed, 
cannot  be  lessened  or  diminished  by  Infer- 
ence and  Implication;  and  usurpations  of 
power,  or  the  exercise  of  power  In  disregard 
of  tbe  express  provision  or  plain  Intent  of 
the  instrument,  as  necessarily  implied  from 
all  its  terms,  cannot  be  sustained  under  the 
pretense  of  a  liberal  or  enlightened  interpre- 
tation, or  in  deference  to  the  Judgment  of 
the  legislature,  or  some  supposed  necessity, 
the  result  of  a  changed  condition  of  affairs. 
1  Kent,  Gomm.  1S2;  Barto  v.  Hlmrod,  4  N. 
T.  488,  59  Am.  Dec.  606;  Taylor  v.  Porta, 
4  HUl,  144,  40  Am.  Dec  274;  Warner  v.  Peo- 
ple, 2  Denio,  272,  43  Am.  Dec.  740;  People 
V.  New  York  Cent  B.  Co.,  24  N.  Y.  485; 
People  V.  Allen,  42  N.  Y.  404." 

The  legislative  authority  of  the  state  must 
spend  Its  force  within  Its  territorial  limits. 
It  cannot  make  laws  for  the  government  of 
the  people  of  sister  states,  nor  deal  with 
property  there  situated.  Gooley,  Const  Lim. 
15th  Ed.)  151.  This  priociple  is  fundamental, 
and  it  requires  no  constitutional  provisions 
of  tlie  several  states  to  enforce  it  It  rests 
upon  the  independent  sovereignty  of  each  of 
the  states.  In  Hilton  v.  Guyot,  158  U.  a 
103.  10  Sup.  Ct  143,  40  li.  Ed.  108,  it  is 
said:  "No  law  has  any  etfect  of  its  own 
toTce  beyond  the  limits  of  the  sovereignty 
from  which  its  authority  is  derived.  The  ex- 
tent to  which  laws  of  one  nation  may  be  per- 
mitted to  operate  within  the  dominion  ott 
another  country  depends  upon  what  is  term- 
ed by  Jurists  the  'comity  of  nations.' "  The 
doctrine  of  comity  has  been  recognized  and 
applied  In  many  Instances  in  the  conduct  of 
affairs  between  nations  and  between  the 
several  states,  but  it  has  never  been  extend* 
ed  to  an  admission  of  the  right  of  one  of 
the  states,  in  its  sovereign  capacity,  invad- 
ing by  its  laws  the  territory  of  another  state. 
The  domain  and  territory  of  a  sister  state 
at  territory  of  the  Union  cannot  be  appro- 
priated or  interfered  with,  or  Jurisdiction 
thereof  brought  within  the  limits  of  another 
state,  by  legislatioa  emanating  from  tlie  lat- 
ter state.  The  states,  in  their  sovereign 
rights  and  capacities,  in  so  far  as  their  in- 
ternal affairs  are  concerned,  are  separate  and 
Independent;  and  for  the  recognition  of  this 
principle  we  need  not  appeal  to  any  partic- 
ular provision  of  the  federal  constitution  or 
those  of  the  several  states,  because  the  spirit 
and  meaning  of  the  theory  of  government  of 
each  of  the  states,  as  established  and  guaran- 
tied by  the  constitution,  zest  upon  its  broad 
principles,  wherein  is  recognized  their  sev- 
eral independence,  while  requiring  their  unit- 
ed allegiance  to  the  union  of  states  comprls- 
ing  the  federal  government  When  Texas 
undertook  by  her  laws  to  cross  her  bound* 
07  S.W.— 23 


arlea,  and  establish  Hie  cotmty  of  Oreer  in 
territory  beyond  her  borders,  she  violated 
the  rights  of  indep^dent  sovereignty  of 
such  adjoining  territory,  and  for  all  practi- 
cal and  legal  purposes  ber  act  was  as  in- 
defensible and  as  much  beyond  her  Jurisdic- 
tion as  if  the  federal  constitution  and  that 
of  this  state  had  expressly  forbidden  it 
Admitting  the  theory  that  she  acted  In  good 
faith,  under  the  mistaken  idea  that  her 
boundaries  Included  that  domain,  still  the 
fact  remains,  as  determined  by  the  Judgment 
rendered  in  the  case  between  her  and  ths 
United  States,  that  she  never  had  title  to 
that  territory.  The  fact  that  she  in  good 
faith  sought  to  bring  that  foreign  territ(H7 
within  her  limits,  and  erect  therein  a  quasi 
political  government,  subject  to  her  laws, 
would  add  no  force  to  her  right,  and  create 
in  that  territory  the  legal  status  of  a  county 
of  Texas,  more  than  would  be  the  case  if 
she  now,  by  act  of  legislature,  would  under- 
take to  bring  under  her  control  a  part  of 
the  state  of  Arlcansas.  The  mere  fact  that 
the  legislature  had  created  in  that  territory 
a  county,  and  by  subsequent  legislation 
sought  to  give  It  validity,  could  not  for  a 
moment  be  considered  as  creating  a  right, 
when  in  fact  none  ever  existed.  The  mere 
semblance  and  apparent  existence  of  facts 
from  which  the  supposed  power  to  act  arises 
does  not  in  fact  or  law  create  Jurisdiction, 
when  the  facts  in  reality  do  not  exist  17 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1046,  1050. 
No  department  of  the  government  by  the 
mete  exercise  of  authority  can  give  validity 
to  its  acts  when  the  power  to  act  is  wanting. 
In  Poindexter  v.  Greenhow,  114  U.  S.  290, 
201,  5  Sup.  Ct  813,  28  L.  Ed.  182,  it  Is  said: 
"The  state,  as  a  political  corporate  body, 
can  only  act  through  agents,  and  command 
only  by  laws,  and  it  is  necessary  to  pro- 
duce a  law  as  a  warrant  for  its  acts.  The 
fact  that  the  government,  by  its  legislature, 
passes  a  law  which  is  opposed  to  the  consti- 
tntlon,  is  not  a  law  of  the  state  in  Its  sov- 
ereign capacity,  but  is  a  mere  attempted 
usurpation  of  power  by  that  department  of 
the  government,  which  is  not  to  be  toler- 
ated, for,  if  admitted,  it  would  be  to  rec- 
ognize the  doctrine  of  absolutism,  which  Is 
repugnant  to  our  system  and  piind^es  oC 
constitutional  government"  In  Hallway  Oou 
V.  Bandolph,  24  Tex.  832,  it  is  said:  "In 
this  country  all  public  boards,  tribunals, 
courts,  departments  of  government,  and  even 
^governments  themselves,  are  creatures  of 
delegated  and  limited  authority.  Where  au- 
thority delegated  is  exceeded,  the  act  done 
is  null  and  void.  None  of  them  are,  there- 
fore, the  exclusive  Judges  of  the  extent  of 
their  own  powers.  If  they  were,  they  might 
assume  all  power.  Each  tribunal  must  judge 
of  the  extent  of  its  power  whenever  it  acts 
at  alL  Still  other  tribunals,  when  its  action 
is  sought  to  be  enforced,  may  also  Judge  of 
the  extent  of  its  power,  and  wheth»  or  not 
it  has  been  exceeded  in  the  performance  of 
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tlte  act  nils  principle  lies  at  the  foundation 
of  our  syatem  of  law  and  gorernment,  and 
fixes  a  limit  and  raises  a  barrier  to  ursurped 
authority." 

The  conclusion  tbat  the  legislature  was 
wltbout  authority  to  pass  the  law  of  1860 
creating  Greer  county  must  rest  upon  the 
proposition  that  its  act  was  opposed  to  im- 
plied restrictions  resting  upon  it,  arising 
from  both  the  state  and  federal  constitutions. 
Therefore  the  conclusion  follows  that  the  act 
was  uncoustltutlonal  and  void.  In  the  course 
of  the  opinion,  the  court,  in  Norton  y.  Shelby 
Co.,  118  U.  S.  434,  6  Sup.  Ot  1121,  30  L.  Ed. 
ITS,  after  holding  an  act  of  the  legislature 
of  Tennessee  creating  a  board  of  commis- 
sioners unconstitutional,  and  the  bonds  is- 
sued by  such  board  for  this  reason  void, 
said:  "An  unconstitutional  act  is  not  a  law. 
It  confers  no  right  It  imposes  no  duties. 
It  affords  no  protection.  It  creates  no  office. 
It  is,  in  legal  contemplation,  as  inoperative 
as  though  It  had  never  been  passed."  Cooley, 
Const  Llm.  (5tb  Ed.)  224.  In  Bacon  ▼.  Rus- 
sell, 67  Tex.  416,  the  court  pronounced  an 
act  of  the  legislature  granting  to  Wm.  Rus- 
sell land  certtflcates  unconstitutional,  and 
therefore  it  conferred  no  right  whaterw  by 
the  patents  issued. 

This  brings  us  to  the  question  as  to  what 
effect  the  want  of  authority  in  creating  Greer 
county  would  have  upon  the  validity  of  the 
patents  that  were  issued  to  it  as  a  grantee,— 
a  supposed  county  of  this  state,  capable  of 
receiving  the  donation  of  lands  conferred  by 
general  law  upon  counties  within  the  state 
for  educational  purposes.  In  view  of  the 
admitted  doctrine  that  an  unconstitutional 
law  cannot  be  the  basis  of  a  supposed  right 
the  statement  of  the  above  questioo  ought 
to  furnish  the  answer  to  it  But  the  earnest- 
ness with  which  it  is  insisted  that  the  right 
of  the  purchaser  of  the  apparent  title  created 
by  the  patents  should  be  protected  Invites 
a  further  discussion  of  the  questions  Involved 
In  the  case.  We  are  not  considering  a  sup- 
posed case  of  a  grrant  or  donation  to  Greer 
county  directly  by  an  act  of  the  legislature, 
and  whether  the  legislature  of  the  state 
would  have  the  power  to  donate  lands  to 
counties  beyond  Its  borders,  and  whether  the 
policy  of  the  constitution  of  the  state  con- 
cerning its  public  lands  would  prohibit  such 
a  freak  of  legislative  generosity.  As  to  these 
matters  we  are  not  required  to  express  any 
opinion,  for  the  questions  to  be  considered 
arise  under  the  general  laws  of  this  state . 
and  the  constitution  donatlug  lands  to  coun- 
ties of  this  state  for  school  puri>oses,  and 
whether  Greer  county  was  a  grantee  capable 
of  taking,  and  whether  the  ministerial  offi- 
cers of  the  state  charged  with  the  duty  of 
issuing  patents  to  counties  for  the  lands 
they  were  entitled  to  exceeded  thebr  au- 
thority in  issuing  the  patents  in  question 
to  Greer  county.  The  present  constitution 
was  in  force  when  the  patents  in  question 
were  Issued,  and  in  section  6,  art  7.  it  pro- 


vides for  the  grant  of  such  land  in  these 
words:  "To  the  several  counties  of  this 
state  for  educational  purposes."  Tbe  act 
of  tbe  legislature  of  the  7th  of  April,  1883, 
by  virtue  of  which  the  patents  were  issued, 
confers  the  grant  or  donation  upon  the  coun- 
ties substantially  In  the  language  of  tbe  con- 
stitution. It  is  made  to  counties  "in  tblw 
state."  The  history  of  the  legislatloii  upon 
this  subject  is  to  some  extent  stated  in 
Fannin  Co.  v.  Riddle,  51  Tex.  367;  and  It 
Is  there  held,  as  well  as  in  Tomllnson  ▼.  H(^ 
kins  Ca,  67  Tex.  672,  and  Pulllam  v.  Run- 
nels Co.,  78  Tex.  366,  16  S.  W.  277.  that  the 
donation  la  for  the  counties,  to  be  held  in 
trust  for  school  purposes.  It  Is  apparent 
from  the  statutes  and  the  constitution  that 
the  purpose  was  to  d<Miate  these  lands  to 
counties  within  the  state  ot  Texas,  so  that 
the  inhabitants  of  the  state  could  receive 
the  beueflt  of  tbe  trust  fund  created  for  tbelr 
education.  This  has  been  a  prominent  policy 
of  this  state  with  reference  to  its  public  do- 
main, and  no  instance  has  been  foimd  where 
Its  charitable  inclination  has  led  it  to  confer 
its  bounty  tor  educational  purposes  beyond 
the  limits  of  the  state.  Therefore  It  must 
be  assumed  that  from  the  plain  letter  of 
the  U.W,  as  well  as  its  general  p<dlcy,  the 
purpose  was  to  extend  to  the  ministerial 
officers  charged  with  the  power  and  duty 
of  issuing  the  patents  the  authority  to  is- 
sue them  only  to  counties  within  and  of  the 
state  of  Texas.  They  were  only  authorized 
to  deal  with  counties  situated  within  the 
limits  of  this  state.  They  were  tbe  class 
designated  and  selected  by  law  as  the  gran- 
tees who  were  entitled  to  patents.  And  when 
tbe  officers  charged  with  the  duty  of  issuing 
such  titles  selected  counties  as  grantees  be- 
yond the  borders  of  the  state,  they  were  deal- 
ing with  a  cUss  and  subjects  over  which 
they  had  no  control,  and  upon  whom  they 
were  not  auth(»teed,  as  agents  of  the  state, 
to  confer  title.  Oreer  county  at  that  time 
was  not  a  grantee  in  legal  existence,  capa- 
ble of  taking,  as  the  law  under  which  she 
was  created  was  void.  She  was  an  organiza- 
tion never  having  a  legal  existence.  She 
stood  In  the  same  category  as  a  fictitious 
person. 

In  determining  whether  patents,  and  tbe 
acts  of  officers  in  their  issuance,  are  void  or 
voidable,  a  wide  distinction  is  to  be  observed 
between  conduct  that  rdates  to  a  subject  or 
class  over  which  the  officer  has  no  author- 
ity, and  In  cases  where  the  authority  exists, 
but  it  has  been  exercised  in  a  wrongful  man- 
ner. This  distinction  is  well  stated  til  tbe 
case  of  Noble  v.  Railroad  Co..  147  U.  S.  174. 
13  Sup.  Ct  271,  37  L.  Ed.  123,  where  it  is 
held  that  a  patent  Issued  upon  lands  re- 
served, or  at  that  time  no  part  of  the  public 
domain,  was  absolutely  void.  There,  In  ef- 
fect it  is  said  that  the  act  is  void  If  there 
Is  a  want  of  power  to  act  in  the  premises, 
on  account  of  having  no  authority  or  Juris- 
diction over  the  subject,  but  If  the  officer  is 


Digitized  by  VjOOQIC 


Texj 


OAUERON'S  BX'RS  t.  STATB. 


855 


authorized  to  act,  and  by  reason  of  imposi- 
tion, fraud,  or  otberwise  falls  to  observe  all 
the  requirements  of  the  law,  the  patents 
would  be  merely  voidable.  It  is  true,  the 
state  In  this  case  had  Jurisdiction  of  lands 
covered  by  the  patents,  as  they  are  situated 
within  its  limits,  but  the  Important  fact  up- 
on which  the  exercise  of  jurisdiction  in  is- 
suing patents  depended  did  not  exist  There 
was  not  in  existence  any  subject  or  organ- 
ization which  could  in  law  become  the  re- 
cipient of  the  state's  bounty.  The  officers 
charged  with  the  duty  of  issuing  patents 
were  confined  In  the  exercise  of  their  power 
to  counties  within  this  state,  and  no  author- 
ity was  conferred  upon  them,  as  a  prerequi- 
site to  the  exercise  of  this  authority,  to  in- 
quire Into  the  fact  of  the  existence  of  such 
county,  to  such  an  extent  as  to  thereby  bind 
and  conclude  the  state  by  a  determination 
of  that  question,  when  in  truth  the  facts 
did  not  exist  that  would  authorize  such  a 
conclusion.  The  issuance  of  the  patent  la  a 
ministerial  act,  and  it  is  Invalid  if  issued 
without  authority  of  law.  CSalvert  v.  Ram- 
sey, 59  Tex.  492.  In  Hamilton  v.  Aveiy.  20 
Tex.  682,  the  court,  in  determining  the  in- 
validity of  that  part  of  Avery's  grant  which 
was  without  the  limits  of  Austin's  Little 
Colony,  quotes  with  approval  the  language 
of  the  court  in  Mason  v.  Russell's  Heirs,  1 
Tex.  730,  and  Russell's  Heirs  T.  Mason,  8 
Tex.  226,  as  to  the  authority  of  the  com- 
mlsaloner,  as  follows:  "His  authoriiy  was 
not  general,  so  that  he  could  embrace  lands 
anywhere  in  Texas.  It  was  limited  to  a 
particular  twritmy  designated  by  the  law  of 
the  contract  Beyond  such  limits  his  acts 
would  be  void,  because  acting  on  a  subject- 
matter  over  which  the  law  bad  given  him  no 
control."  Sherwood  v.  Fleming,  25  Tex.  Supp. 
427,  after  citing  with  approval  Kimmell  v. 
Wheeler,  22  Tex.  77,  in  passing  upon  the 
validity  of  iMtents  issued  upon  locations 
within  the  Mississippi  &  Pacific  Railroad  res- 
ervations, which  territory  was  reserved  from 
location,  hcdds  that  the  patents  were  void 
for  the  reason  that  there  was  no  authority 
for  their  issuance  upon  land  within  the  res- 
ervation, and,  to  maintain  this  ruling,  dtea 
with  approval  State  v.  Delesdenier,  7  Tex. 
76;  Stoddard  v.  Chambers,  2  How.  284,  11 
U  Ed.  209;  MiUs  v.  Stoddard,  8  How.  846, 
12  L.  Ed.  1107;  and  Mlnter  v.  Crommelin,  18 
How.  87,  IS  li.  £d.  279.  In  Bacon  v.  Rus- 
•dl,  67  Tex.  418k  patents  issued  to  Russell 
were  held  to  be  void  and  conveying  no  title, 
because  they  were  based  upon  an  act  of  the 
legislature  dedared  to  be  unconstitutlonaL 
In  Ounter  v.  Meade,  78  Tex.  636,  14  S.  W. 
B62,  the  land  was  patented  to  one  Pnrinton, 
as  assignee  of  Donata  Leona.  The  appel- 
lees, Meade  &  Bomar.  held  under  that  title. 
The  locatton  upon  which  the  patent  was  bas- 
ed was  made  by  virine  of  a  duplicate  certlfl- 
cats  issued  by  the  commissioner  of  the  land 
office  December  4,  1874.  This  duplicate  was 
issued  in  Uen  of  an  original  certiflcate  whldi 


was  supposed  once  to  have  existed,  and 
which  was  lost  when  the  duplicate  was  is- 
sued. The  certificate  of  the  commissioner 
of  the  land  office  states  that  satisfactory  evi- 
dence was  shown  of  the  loss  of  the  original 
certificate,  and  therefore  for  that  reason  he 
issued  the  duplicate.  The  law  in  existence 
at  that  time  authorized  the  commissioner  of 
the  land  office  to  issue  a  duplicate  when  the 
original  certificate  was  lost  As  a  matter 
of  fact,  no  such  original  certificate  ever  ex- 
isted. The  court  in  effect  held  that  the 
power  of  the  commissioner  of  the  land  office 
to  Issue  a  du^dicate  depended  upon  the  fact 
whether  an  original  certificate  once  existed, 
and,  if  such  was  not  the  case,  then  be  had 
no  authority  to  issue  the  duplicate,  and  that 
the  imtents  based  thereon  were  invalid  and 
conferred  no  right  upon  the  patentees.  In 
State  ▼.  Severs,  88  N.  C.  SOO,  it  is  held  that 
the  state  can  only  grant  lands  that  she  owns, 
and  a  grant  of  other  lands  Is  void.  To  the 
same  effect  Is  Parish  v.  Ooon,  40  CaL  60.  In 
Improvement  Oo.  v.  McOourt  26  Or.  106,  41 
Pac.  1105,  an  officer  was  aathorized  to  sell 
lands  situated  in  a  certain  county,  but  in 
fact  the  lands  sold  were  in  another  county. 
The  sale  was  held  void. 

From  the  cases  quoted,  as  well  as  the  fol- 
lowing, which  are  in  point:  Polk  v.  Wen- 
dall,  9  C^anch,  87,  3  L>.  Ed.  065;  Easton  v. 
Salisbury,  21  How.  426,  432,  16  L.  Ed.  181; 
Reichert  v.  Felps,  6  Wall.  160,  18  L.  E».  849; 
Best  V.  Polk,  18  Wall.  112,  117.  118,  21  L.  Ed. 
805;  Sherman  v.  Buick,  03  U.  S.  209,  23  L. 
Ed.  849;  Iron  Oo.  v.  Onnningham,  15  Sup. 
Ct  103,  39  Ia  Ed.  183;  Docdan  v.  Oarr,  125 
U.  S.  618,  624,  632,  8  Sup.  Ct  1228,  31  L. 
Ed.  844;  U.  S.  V.  Stone,  2  Wall.  625-527.  17 
L.  Ed.  765,— it  may  be  stated,  as  a  general 
rule,  that  the  grants  will  be  held  void  If  the 
government  has  no  jurisdiction  or  control  of 
the  lands  covered  by  the  patents,  or  If  such 
lands  are  reserved  from  location  and  entry 
or  appropriated  to  other  purposes,  or  the  offi- 
cers issuing  the  titie  had  no  jurisdiction  or 
power  in  the  premises,  or  there  were  in  ex- 
istence no  facts  which  would  authorize  the 
execution  of  the  power,  or  there  was  lacking 
the  existence  of  a  subject  upon  which  an 
exercise  of  the  power  to  grant  could  operate. 
The  fact  that  the  legislature  created  Oreer 
county  and  gave  it  a  name  would  not  give  it 
legal  existence,  when  the  law  under  which 
it  was  created  was  void,  and  the  delegation 
of  the  authority  to  the  officers  of  this  state 
to  issue  tities  to  the  several  counties  thereof 
woidd  have  no  ai>plication  to  that  territory. 
Hence  the  attempted  power  to  coufer  titie  by 
patent  would,  in  effect  be  to  one  or  to  an 
organization  which  never  existed,  and  there- 
fore did  not  come  within  the  class  of  sub- 
jects with  which  the  officers  could  deal.  It 
wonld  be  similar  to  a  grant  to  a  fictitious 
person,  of  which,  in  Moffat  v.  U.  S.,  112  U. 
&  31.  6  Sop.  Ct  14,  28  L.  Ed.  625,  It  Is  said: 
"The  patents,  being  issued  to  fictitious  per- 
tlea,  could  not  transfer  title.  sjkI  no  one 
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conld  derive  any  rlgbt  nnder  a  coDveyaace  In 
the  name  of  the  supposed  patentees.  A  pat- 
ent to  a  fictitlons  person  is  In  legal  effect  no 
more  tlian  a  declaration  that  the  goremment 
thereby  conveys  the  propwty  to  no  one."  in 
Sampeyreac  v.  U.  S.,  7  Pet  240,  8  L.  Ed. 
66S,  it  was  held  that  a  grant  to  a  fictitious 
I>erson  -was  void,  and  that  parties  holding 
nnder  snch  a  grant  acquired  no  title.  In  V. 
8.  v.  Southa:ii  Ck)lonido  Coal  &  Town  Co.  (C 
O.)  18  Fed.  276,  where  grants  were  issned  to 
fictitious  persons,  the  coxut  said:  "Haying 
thus  reached  the  conclusion  that  the  suppos- 
ed patentees  in  each  and  all  the  patents 
sought  to  be  set  aside  were  fictitious  per- 
sons, having  no  existence,  it  only  remains  to 
determine  what  the  consequences  are  with 
respect  to  the  present  re^ondents.  And  for 
the  purposes  of  this  inquiry  I  will  assume 
that  it  sufficiently  ai^ears  that  respondents 
had  no  actual  notice  of  or  participation  In 
the  frauds  whereby  the  patents  were  obtain- 
ed. The  rule  of  law  that  a  grantee  capable 
of  taktaig  the  title  is  necessary  to  the  validity 
of  a  deed  is  elementary.  A  grantee  is  as  nec- 
essary to  the  conveyance  of  land  as  a  gran- 
tor, and  It  follows  that  a  grant  to  a  fictitious 
person  is  simply  void.  8  Washb.  Real  Prop. 
(4th  Ed.)  265;  Turnpike  Co.  y.  Ward,  IS  Ohio, 
120,  42  Am.  Dec.  191;  Hullck  y.  ScovU,  4 
Oilman,  176.  'By  the  common  law,  all 
grants  between  individuals  must  be  made  to 
a  grantee  in  existence  or  capable  of  taking; 
otherwise  there  could  be  no  such  thing  as 
livery  of  seisin.'  Miller  v.  Chittenden,  2 
Iowa,  368.  'A  patent  for  land  to  a  fictitious 
person,  not  in  existence,  carries  no  title,— 
vests  no  interest  in  any  one.'  Thomas  t, 
Boemer,  25  Mo.  27;  Gait  v.  Galloway,  4 
Pet  332,  7  L.  Bd.  876;  Galloway  y.  rinley, 
12  Pet  297,  9  li.  Ed.  1079.  The  case  of 
Sampeyreac  v.  V.  8.,  7  Pet  222,  8  L.  Bd.  666, 
was  a.  bill  for  review  to  set  aside  a  former 
decree  in  favor  of  Sampeyreac,  vesting  title 
in  him  under  an  alleged  grant  from  the  gov- 
ernor of  Louisiana  while  It  was  a  province 
of  France,  and  which  Inured  to  the  benefit 
of  the  claimant  by  virtue  of  the  treaty  of 
1803.  The  grant  and  the  decree  founded 
thereon  were  attacked  by  the  United  States 
on  the  ground  that  Sampeyreac  was  a  flctl- 
tlous  person.  The  court  per  Thompson,  J., 
said:  The  wlglnal  party  to  the  decree  being 
a  fictitious  person,  no  title  could  pass  under 
the  patent  if  Issued.  It  would  remain  In 
the  United  States.'  Page  241,  7  Pet,  and 
page  672,  8  L.  EJd.  I  must  hold,  therefore, 
that,  the  patentees  In  this  case  being  ficti- 
tious i>erBons,  no  title  passed  from  the  United 
States  by  virtue  of  the  patents  in  qiiestion. 
There  could  be  no  conveyance  of  the  titie 
where  there  was  no  grantee  to  take  the  titie. 
The  patents  were  and  are  absolutely  null 
and  void."  In  Blum  v.  Looney,  68  Tex.  2,  4 
S.  W.  867,  it  Is,  in  effect,  held  that  a  patent, 
to  be  valid,  must  be  to  the  person  or  class 
of  persons  entitied  to  receive  It  The  doc- 
trine announced  by  all  of  the  decisions  ia 


really  an  application  of  the  principles  of  the 
law  of  agency.  The  constitution,  and  the 
laws  thereunder,  is  the  warrant  of  authority 
for  the  officers  charged  with  the  performance 
of  a  duty  to  act;  and  the  limitations  and 
restrictions  there  Imposed  upon  the  exercise 
of  power  In  determining  the  validity  of  their 
acts  stand  upon  the  same  footing  as  author- 
ity conferred  by  power  of  attorney  upon  an 
agent  In  dealing  with  the  property  of  his 
principal.  The  power  to  act  must  exist  and 
it  Is  the  duty  of  all  dealing  with  the  agent 
to  see  that  It  does;  and  when  it  does  not  or 
is  transcended  in  the  attempted  exercise  of 
It  by  the  agent,  his  act  is  void  at  the  election 
of  his  principal.  Morton  v.  Morria  (Tex.  Civ. 
App.)  66  S.  W.  97-99. 

From  what  has  been  said  it  follows  tliat 
the  conclusion  must  be  reached  that  the  pat- 
eata  issued  to  Greer  county  were  void  and 
conferred  no  titie  upon  that  territory.  This 
conclusion  cannot  be  altered  or  disturbed  up- 
on the  ground  tiiat  Greer  county  was  a  de 
fiicto  organization,  as  an  Integral  part  of 
this  state,  and  as  such  recognized  by  the 
several  departments  of  the  state  government 
The  question  here  does  not  turn  upon  the 
validity  of  the  acts  of  Greer  county,  through 
its  officers  charged  with  the  conduct  of  Its 
affairs,  and  whether  their  acts  may  be  main- 
tained upon  the  basis  of  a  de  facto  authority 
Is  not  necessary  for  us  to  decide.  The  ques- 
tion here  Is  as  to  the  validity  of  a  grant  not 
from  Greer  county,  but  from  the  state  of 
Texas.  It  Is  the  authority  of  the  state  and 
the  atHceTB  thereof  that  is  In  question,  whose 
de  Jure  existence  is  not  disputed.  The  de 
facto  existence  of  Qreet  county  which  was 
recognized  by  the  state  cannot  be  considered 
alone  as  having  any  bearing  npon  the  power 
of  the  state  officers  to  bind  the  state  by  Il- 
legal conduct  of  such  a  character  that  It  Is 
opposed  to  the  constitution;  but  If  such  con- 
duct in  attempting  to  create  the  county,  and 
which  thereafter  recognized  its  existence,  can 
be  considered  at  all.  It  is  upaa  the  ground 
of  estoppel,  which  qnestion  will  be  passed 
upon  later  on.  If  the  legislature  had  no  pow- 
er to  create  the  subject  which  In  this  In- 
stance was  the  county  of  Greer,  the  attempt- 
ed exercise  of  that  authority,  as  ahready 
shown,  was  void,  and  created  no  status 
which  the  law  would  recognize.  There  must 
be  a  de  Jure  sublect  or  in  other  words,  as 
commonly  stated,  a  de  Jure  office,  before 
tttere  can  be  such  a  thing  as  a  de  facto  offi- 
cer, or  a  de  facto  exercise  of  authority.  No 
one  for  a  moment  would  contend  that  the 
conduct  of  officials  concerning  the  alEairs  of 
a  supposed  county  was  in  any  mann»  and 
for  any  purpose  legal,  or  that  a  de  facto  au- 
thority existed,  when  In  fact  and  In  law 
there  had  never  been  created  or  In  existence 
any  such  county.  In  Norton  v.  Shelby  Oo,, 
US  U.  S.  441,  6  Sup.  Ot  1121,  30  L.  Ed.  178, 
the  cotn^  after  holding  that  an  act  of  the 
legislature  of  Tennessee  creating  a  board  of 
commissioners  tor  Shelby,  county  was  uncon- 
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BtltutlcHial,  and  tor  that  reason  the  board 
bad  no  legal  existence,  In  meeting  the  con- 
tention that  the  act  of  the  board  In  issuing 
bonds  was  Talld  on  the  ground  tbat  tliey 
were  Issued  for  lawfnl  purposes  by  de  facto 
officers,  in  effect,  said  "tbat  an  office  could 
not  be  created  by  an  nnconstltational  law, 
and  that  there  could  be  no  such  thing  as  a 
de  facto  officer  untU  there  was  a  legal  of- 
fice." To  the  same  effect  Is  Brandensteln 
T.  Hoke  (Oal.)  35  Pac.  562. 

What  has  been  said  necessarily  disposes 
of  the  second  ground  of  defense,  as  stated  in 
this  opinion.  The  contract  in  the  shape  of 
the  patent  being  yold,  there  existed  no  obliga- 
tion of  the  state  that  could  be  impaired. 
The  provision  of  the  constitution  prohibiting 
the  impairment  of  the  obligation  of  contracts 
has  no  application  to  a  case  like  this.  Its 
purpose  was  never  Intended  to  protect  void 
jcontracta,  which  In  law  are  not  contracts  or 
obligations  at  all;  nor  was  It  intended  to 
Impose  restraints  upon  the  exercise  of  the 
power  of  the  courts  to  inquire  into  the  ya- 
lidity  of  a  contract,  and  to  determine  Ju- 
dicially whether  the  one  that  may  be  in  ques- 
tion ever  legally  or  In  fact  existed  or  could 
be  enforced. 

The  third  ground  of  defense,  which  urges 
protection  to  appellants  as  innocent  purchas- 
ers, is  without  nverit  All  of  the  facts  upon 
this  subject  are  stated  in  the  findings  of  the 
court,  to  the  effect  that  Cameron,  the  an- 
cestor and  testator  of  appellants,  bought  the 
land  In  questicm  from  Strain  &  Swinburne, 
the  vendees  of  Greer  county,  and  paid  them 
the  purchase  price  therefor,  and  that  at  the 
time  Cameron  thought  th&t  be  was  getting  a 
good  title,  and  that  the  price  paid  was  Its 
fair  market  value  at  the  time.  If  It  could 
be  conceded  that  the  doctrine  of  Innocent 
purchaser  could  apply  in  a  case  like  this. 
we  do  not  think  the  facts,  as  stated,  raise 
this  question.  All  that  Is  said  is  that  Cam- 
eron thought  he  was  getting  a  good  title. 
Tbat  may  have  been  true,  and  still  he  may 
have  had  notice  of  the  nonexistence  of  the 
facts  which  should  have  existed  In  order  to 
authorize  the  officers  to  issue  the  patents, 
and  Greer  county  to  selL  Cameron's  belief 
in  the  superiority  of  the  title  of  Greer  coun- 
ty may  have  been  based  upon  his  belief  and 
opinion  as  to  the  force  of  the  facts  in  fa- 
vor of  the  claim  of  Texas  to  that  territory. 
Tbere  is  no  finding  that  he  did  not  know  of 
the  existence  of  the  facts  which  Indicated  the 
vice  in  the  title  he  was  purchasing,  and  of 
the  facts  in  favor  of  the  claim  of  the  federal 
government.  In  fact,  the  claim  and  asser- 
tion of  right  by  the  latter  government  was 
of  sncb  a  notorious  and  long-standing  char- 
acter that  it  was  a  part  of  the  history  of  the 
country,  evidenced  to  some  extent  by  con- 
gressional legislation.  Such  being  the  casev 
Cameron  must  have  known  of  the  existence 
of  the  claim  asserted  by  the  national  govern- 
ment, and  when  he  purchased  he  ran  the 
risk  of  his  title  being  defeated,  notwithstand* 


lug  his  belief  In  Its  superiority.  But  In  a 
case  such  as  this,  where  the  title  under 
which  he  holds  Is  declared  void  because  there 
existed  no  grantee  or  right  that  would  sup- 
port titLe,  we  are  of  the  opinion  that  the 
doctrine  of  Innocent  purchaser  cannot  be  In- 
voked. In  Gunter  v.  Meade,  78  Tex.  634,  14 
S.  W.  B62,  where  the  patents  were  held  void, 
the  trial  court  held  that  the  appellees  were 
innocent  purchasers,  without  any  notice  of 
the  want  of  power  in  the  commissioner  to  is- 
sue the  duplicate  certificate.  The  supreme 
court  in  the  opinion,  in  effect,  held  that  the 
doctrine  of  Innocent  purchaser  coold  not  be 
given  application  in  such  a  case.  In  tbe 
opinion  of  the  court  in  Moffat  v.  U.  S.,  112 
U.  S.  24,  6  Sup.  Ct  10,  28  L.  Kd.  623,  here- 
tofore cited.  It  is  said:  "There  Is  In  such 
case  no  room  for  the  application  of  the  doc- 
trine that  a  subsequent  bona  fide  purchaser 
is  protected.  A  subsequent  purchaser  is 
bound  to  know  Whether  there  was  in  fact  a 
patentee,  a  person  once  in  being,  and  not 
a  mere  myth,  and  he  will  always  be  presum- 
ed to  take  his  conveyance  upon  the  knowl- 
edge of  the  truth  in  this  respect  To  the  ap- 
plication of  the  doctrine  of  a  bona  fide  pur- 
chaser, there  must  be  a  genuine  instrument, 
having  a  legal  existence,  as  well  as  one  ap- 
pearing on  Its  face  to  pass  tbe  title.  It  can- 
not arise  on  a  forged  instrument,  or  one 
executed  to  fictitious  parties,— that  Is,  to  no 
parties  at  all,— however  much  deceived  there- 
by the  purchaser  may  be."  On  this  subject 
the  court  In  U.  S.  v.  Southern  Colorado  Goal 
&  Town  Co.  (C.  C.)  18  Fed.  277,  heretofore 
cited,  says:  "The  respondents  claim  protec- 
tion as  bona  fide  purchasers  for  value,  with- 
out notice  of  the  fraud,  but  this  defense  can 
only  be  maintained  by  showing  that  the  legal 
title  has  pass  3d  to  them.  The  original  pat- 
ents being  void  for  the  want  of  tbe  neces- 
sary grantees,  as  we  have  already  seen,  the 
title  never  ■ptLseeA  from  the  United  States, 
and  the  doctrine  in  question  cannot  be  in- 
voked. 'The  purchaser  In  all  cases  must, 
hold  the  legal  title,  or  be  entitled  to  call  for 
it,  in  order  to  give  him  a  full  protection  of 
this  defense;  for,  if  this  title  Is  merely  equi- 
table, then  he  must  yield  to  a  legal  and  equi- 
table title  in  the  adverse  party.'  Story,  Eq. 
Jur.  {  64c.  In  tbe  case  of  Sampeyreac  v. 
IT.  S.,  supra,  this  defense  was  hiterposed  by 
the  respondent  Joseph  Stewart,  who  was  al- 
lowed to  Intervene  and  plead  that  he  was  a 
bona  fide  purchaser  for  value  and  without  no- 
tice. The  court  however,  upon  hearing,  over- 
ruled the  defense  upon  the  ground,  among 
others,  as  stated  in  the  opinion,  that:  'On 
general  principles.  It  is  Incontestable  that  a 
grantor  can  convey  no  more  than  he  pos- 
sesses. Hence  those  who  come  in  under  the 
holder  of  a  void  grant  can  acquire  nothing.' 
In  that  case  Stewart  purchased  upon  the 
faith  of  a  grant  which  had  been  confirmed 
by  a  decree  of  a  court  of  equity  In  Arkansas 
territory.  He  was  not  protected,  because 
both  grant  and  decree  were  afterwards  held 
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fraudulent  and  void  on  the  ground  that  the 
supposed- grantee  In  the  one,  complainant  in 
the  other,  was  a  fictitious  person.  The  case 
Is  certainly  as  strong  as  the  one  before  us. 
And  see  Oray  t.  Jones  (C.  C.)  14  Fed.  83, 
4  McCrary,  515.  lu  the  light  of  these  prin- 
ciples and  authorities.  It  Is  impossible  tio 
hold  that  the  respondents,  or  any  of  them, 
hare  acquired  a  right  to  the  land  in  contro- 
versy by  reason  of  their  standing  in  the 
cliaracter  of  bona  fide  purchasers.  The  title 
has  never  passed  from  the  United  States. 
A  person  who  has  acquhred  title  by  fraud 
may  make  a  valid  conveyance  to  a  bona  fide 
purchaser,  but  one  who  has  never  acquired 
the  title  cannot  convey  it  Much  less  can 
the  title  be  transferred  by  fraudulently  ob- 
taining from  the  owner  a  deed  purporting  to 
convey  it  to  a  fictitious  person,  and  then 
forging  a  conveyance  from  snch  fictitious 
person  to  another,  however  innocent  the  lat- 
ter may  be."  In  Sampeyreac  v.  U.  S.,  7  Pet 
222,  8  L.  Ed.  665,  it  jvas  held  that  there  can 
be  no  innocent  purchaser  under  a  void  grant 
to  a  fictitious  person. 

The  remaining  question  to  be  discussed  is 
whether  the  doctrine  of  estoppel  can  be  giv- 
en application  in  support  of  the  title  of  ap- 
pellants. Laches,  limitation,  acquiescence, 
ratification,  and  estoppel  are  five  questions 
considered  closely  akin  and  related,  when 
inquiry  is  made  whether  the  government  may 
be  affected  by  such  defenses  when  they  are 
sought  to  be  urged  against  a  demand  as- 
serted by  the  government  In  discussing  the 
question  of  estoppel,  we  will  refer  to  cases 
bearing  upon  laches,  limitation,  acquiescence, 
and  ratification,  as  tiavlng  some  analogy  to 
that  question  when  urged  as  a  defense 
against  the  action  of  the  state.  The  author- 
ities hereinafter  cited  bear  us  out  in  the 
statement  that  In  a  case  like  this  such  de- 
fenses cannot  prevail  against  the  asserted 
right  of  the  government  This  statement 
may  rest  upon  two  propositions:  First,  that 
the  state,  In  its  sovereign  capacity,  is  not 
amenable  to  these  defenses,  when  they  are 
predicated  upon  the  inaction  of  its  officers, 
or  on  conduct  of  its  agents  and  officers  done 
without  authority  and  in  violation  of  its 
commands;  second,  that  an  act  or  conduct 
void  on  the  ground  that  it  is  opposed  to  the 
constitution  will  not  estop  the  state.  This 
Is  not  a  case  in  which  the  state  has  received 
any  equitable  benefit  from  the  execution  of 
the  contract  with  Greer  county,  nor  in  which 
she  has  received  any  part  of  the  purchase 
money  paid  by  Cameron.  Whatever  right 
the  state  may  have  attempted  to  pass  was  a 
mere  donation,  and  she  does  not  occupy  the 
attitude  of  one  seeking  to  cancel  a  convey- 
ance or  to  avoid  the  effect  of  his  deed,  who 
may,  as  a  prerequisite  to  recovery,  be  re- 
quired to  account  for  the  purchase  price 
he  has  received.  But  if  such  a  defense  was 
urged  against  the  state.  It  could  not  prevail, 
as  was  held  in  State  v.  Snyder,  66  Tex.  603, 
18  S.  W.  IOC.    In  Fannin  Co.  v.  Riddle,  51 


Tex.  363,  school  lands  of  the  character  cov- 
ered by  the  patents  in  evidence  in  this  case 
wwe  held  to  be  a  trust  in  the  counties  fw 
educational  purposes,  and  that  it  could  not 
be  defeated  by  the  negligence  of  the  officers 
at  the  state,  and  that  the  ordinary  rules 
which  obtain  between  individuals  could  not 
I>e  applied  to  defeat  this  titie.  In  tiunter  v. 
Meade,  78  Tex.  638,  14  8.  W.  563,  the  court 
says:  "The  oommissioner  of  the  general 
land  office  is  a  ministerial  officer,  empower- 
ed to  issue  duplicate  certificates  for  land 
when  the  original  has  been  lost  or  destroy- 
ed; and  it  may  be  that  his  finding  whether 
the  certificate  has  t>eein  lost  or  destroyed, 
and  whether  the  preliminary  steps  had  been 
taken  to  authorize  him  to  act  coujd  be  ques- 
tioned by  one  who  claimed  that  he  had  no 
power  to  issue  the  duplicate,  because  the 
original  was  neither  lost  nor  destroyed  when 
the  duplicate  Issued.  The  power,  however, 
to  issue  a  duplicate,  rests  upon  the  fact  that 
an  original  certificate  once  existed;  and,  if 
no  such  certificate  ever  existed,  the  act  of 
the  commissioner  hi  issuing  what  appears  to 
be  a  duplicate  can  confer  no  right  by  estop- 
pel or  otherwise."  Saunders  v.  Hart  57  Tex. 
10,  was  a  case  where  it  was  sought  to  apply 
to  tbe  state  the  doctrine  of  estoppel,  growing 
out  of  an  agreed  or  recognized  I>oundary  at 
the  university  lands.  It  was  held  that  es- 
toppel did  not  apply  to  the  state.  In  the 
case  of  Cattie  Co.  v.  State,  68  Tex.  653,  4 
S.  W.  865,  it  was  sought  to  hold  the  state 
estopped  from  urging  the  invalidity  of  pat- 
ents issued  upon  lands  reserved  from  loca- 
tion. In  disposing  of  this  question,  it  was 
said:  "It  is  urged  that  the  state  is  estopped, 
and  cannot  now  assert  titie  to  the  lands.  This 
proposition  Is  based  on  two  others:  (1)  That 
those  tlirough  whom  the  appellant  claims 
had  not  notice  that  the  lands  were  appro- 
priated, given  as  provided  by  section  2,  arti- 
cle 14,  of  the  constitution.  This  section  oau 
have  no  application  to  the  case;  for  It  does 
not  apply  to  lands  owned  by  the  state,  which, 
but  for  their  appropriation  for  specific  pur- 
poses, would  l>e  a  part  of  its  public  domain, 
subject  to  appropriation  by  persons  holding 
valid  claims  for  land.  The  right  of  the 
state  to  such  lands  Is  not  evidenced  by  rec- 
ords of  the  general  land  office,  records  of  a 
county,  or  by  occupation.  The  purpose  of 
Its  adoption  was  not  to  confer  rights  on  hold- 
ers of  land  certificates,  but  to  give  protec- 
tion to  individuals  who  held  titied  lands,  or 
lands  equitably  owned  under  color  of  title 
from  the  sovereignty  of  the  soli,  by  forbid- 
ding the  location  of  certificates  on  lands  so 
held;  and  the  want  of  notice  acquired  in  the 
manner  pointed  out  In  this  section  would 
not  protect  a  locator  who  might  have  notice, 
acquired  In  some  other  manner,  that  another 
was  legally  or  equitably  the  owner  of  the 
land.  There  can  be  no  question  of  notice 
In  the  case,  for  the  law  affects  every  person 
with  notice  that  the  state  is  the  owner  of 
all  the  land  wltliin  Its  boundaries  wliicfa  has 
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not  been  approi»rlated  to  Indlriduals.  Be- 
sides, the  laws  presciibe  the  boundaries  of 
Greer  countr,  and  the  act  of  February  25, 
1879,  appropriates  all  lands  witbiu  its  l)ound- 
.aries  to  specific  purposes,  which  but  for  that 
act  might  have  beea  appropriated  under  cer- 
tificates. If  there  was  a  question  of  notice 
in  the  case,  neither  the  defendant  nor  those 
under  whom  it  claims  can  claim  to  have 
been  ignorant  of  these  laws.  (2)  The  other 
ground  of  estoppel  claimed  Is  that  as  the 
officers  of  the  government,  who  have  power 
to  issue  patents  in  proper  cases.  Issued  the 
patients  under  which  the  appellant  claims, 
and  construed  the  law  as  authorizing  them 
to  do  80,  this  construction  is  conclusive  upon 
the  state  after  the  land  has  gone  into  the 
liands  of  a  purchaser  for  value.  The  state 
cannot  be  estopped  by  the  acts  of  any  of  its 
officers,  done  in  the  exercise  of  a  power  not 
conferred  upon  them,  any  more  than  it  can 
t>e  bound  by  ciwtracts  made  by  its  officers 
which  they  were  not  empowered  to  make. 
The  iMwers  of  all  officers  are  defined  and 
-conferred  by  law,  and  of  these  all  persons 
who  deal  with  them  must  take  notice.  Acts 
.done  in  excess  of  the  powers  conferred  are 
not  official  acts.  The  fact  that  executive 
■officers  of  the  state,  in  excess  of  their  au- 
thority, had  Issued  patents  to  others  persons 
for  lands  similarly  situated,  or  that  they  took 
no  steps  to  advise  or  warn  the  appellant 
of  the  invalidity  of  the  patents,  or  that  the 
legislature  had  not  passed  a  law  requiring 
salts  to  be  brought  to  vacate  the  patents 
At  an  earlier  day,  cannot  affect  the  right  of 
the  state  to  maintain  this  suit  No  one  can 
be  misled  for  the  want  of  notice  who  has 
notice;  and  the  failure  of  the  state  earlier 
to  take  steps  to  have  the  patents  declared 
void,  which  the  appellant  must  be  held  to 
have  known  were  invalid,  cannot  affect  its 
right  to  do  so  at  any  time.  That,  since 
the  locations  were  made  under  which  the 
appellant  claims,  the  lands  which  were  sub- 
ject to  location  under  the  certificates  have 
been  exhausted  in  legal  methods,  furnishes 
no  reason  why  the  appellant  should  be  per- 
mitted to  hold  lands  which  It  does  not  own, 
-or  why  the  state  should  be  precluded  from 
enforcing  its  right  to  what  belongs  to  it" 
The  supreme  court  of  California,  in  Mullan 
T.  State,  46  Pac.  670,  34  L.  R.  A.  264,  in  dis- 
cussing the  question  of  estoppel  when  urged 
against  the  state,  based  upon  the  conduct  of 
its  officers,  said:  "Nor  is  there  anything  in 
the  point  that  the  state  Is  now  estopped  from 
denying  the  validity  of  the  contract  with 
plaintiff,'  since  be  has  In  good  faith  performed 
the  service.  The  question  of  equity  or  good 
faith  cannot  affect  our  consideration  In  this 
case.  It  is  not  like  a  transaction  between 
private  individuals.  As  suggested  in  Milter 
T.  Dunn.  72  Cal.  462, 14  Pac.  27,  29:  'There  is 
no  moral  obligation  on  the  part  of  the  state 
which  can  be  enforced  upon  equitable  prin- 
ciples; nor  does  the  good  faith  of  the  party 
dealing  with  the  state  cut  any  figure  in  the 


case,  if  In  fact  the  work  was  done  "wlthoat 
express  authority  of  law,"  for  this  provision 
was  placed  in  the  constitution  to  cut  off  ail 
claims  based  upon  mere  good  faith  and 
equity.'  And  says  Mr.  Bishop:  'The  govern- 
ment is  never  estopped,  as  a  private  Individ- 
ual or  corporation  may  be,  on  the  ground  that 
the  agent  is  acting  under  an  apparent  au- 
thority which  is  not  real;  the  conclusive 
presumption  that  his  powers  are  known 
rendering  such  a  cousequence  impossible. 
So  that  the  government  Is  bound  only  when 
there  Is  an  actual  authorization.'  Blsh.  Const 
i  893.  One  dealing  with  public  officers  is 
charged  with  the  knowledge  of,  and  is  bound 
at  his  peril  to  ascertain,  the  extent  of  their 
powers  to  bind  the  state  for  which  they  seem 
to  act  And  if  they  exceed  their  auth-rity 
the  state  Is  not  bound  thereby  to  any  extent 
Throop,  Pub.  Off.  S  S51.  See,  also,  State  t. 
Horton,  21  Nev.  468,  34  Pac.  316."  In  Bran- 
denstein  v.  Hoke  (Cal.)  35  Pac.  662,  bonds 
were  issued  by  a  levee  district  which  was  cre- 
ated by  a  statute  which  was  held  to  be  uncon- 
stltutionaL  It  was  held  that  estoppel  could 
not  create  a  right  when  the  law  author- 
izing the  act  was  unconstitutional.  The  cor- 
poration that  issued  the  bonds  had  no  legal 
existence;  hence  could  not  act  In  State  v. 
Bevers,  86  N.  C.  590,  It  is  held  that  estop- 
pel will  not  operate  against  the  government, 
and  that  when  there  was  no  authority  for 
the  issuance  of  a  grant  the  state  would  not 
be  estopped  If  It  was  Issued.  In  Farlsh  v. 
Coon,  40  Cal.  50,  It  Is  beld  that  if  the  state 
Issues  a  void  grant,  and  receives  the  pur- 
chase price  as  consideration,  estoppel  can- 
not be  urged  agahist  It  In  State  v.  Brewer, 
64  Ala.  298,  it  is  beld  that  on  the  ground  of 
public  policy,  estoppel  will  not  operate  against 
the  state.  In  State  v.  Graham.  23  La.  Ann. 
403,  it  is  held  that  the  acts  of  a  legislature 
which  contravene  the  constitution  will  not 
estop  the  atate.  In  People  v.  Brown.  67 
111.  438,  it  Is  said  that  the  government  la 
not  affected  by  laches  and  limitation,  and 
for  the  same  reason  estoppel  will  not  apply 
to  It  In  MofCat  Y.  U.  S.,  112  U.  S.  31.  S 
Sup.  Ct  13,  28  L.  Ed.  U25,  where  It  was 
sought  to  hold  the  government  bound  by  the 
acts  of  Its  officers  In  issuing  patents,  it  was 
said:  "The  government  does  not  guaranty 
the  Integrity  of  Its  officers,  nor  the  validity 
of  their  acta.  It  prescribes  rules  for  them. 
They  are  but  servants  of  the  law,  and  if  they 
depart  from  its  requirements  the  government 
is  not  bound."  In  Improvement  Co.  v.  Mc- 
Court  26  Or.  105.  41  Paa  1105,  It  is  held  thajt 
the  doctrine  of  estoppel  cannot  be  invoked 
against  the  state  In  support  of  the  unauthor- 
ized acts  of  its  officers,  however  long  acqui- 
esced In,  citing  Throop,  Pub.  Off.  S  551.  The 
facts  in  Attorney  General  v.  Marr,  55  Mich. 
448, 21  N.  W.  883.  show  that  a  board  of  super- 
visors, who  claimed  to  have  authority,  organ- 
ized a  township.  The  court  held  that  they 
bad  no  such  authority,  and  for  that  reason  the 
supposed  township  had  no  legal  existence,  and 


Digitized  by  LjOOQIC 


360 


«7  SOUTHWESTERN  REPORTEB. 


CTex. 


that  long  acquiescence  in  the  action  of  the 
board  would  not  estop  the  state,  as  In  no 
event  could  the  proceedings  looking  to  the 
creation  of  the  township  give  It  any  legal  ex- 
istence. In  Moran  v.  Horsky,  178  U.  8.  213, 
20  Sup.  Ct  85U,  44  L.  Ed.  1038,  and  cases 
there  cited,  while  announcing  the  well-set- 
tled rule  that  the  government,  when  a  mere 
formal  or  nominal  party  to  the  litigation, 
whose  real  purpose  Is  for  the  benefit  of  an  In- 
dividual, Is  subject  to  the  defuses  that 
might  be  urged  against  an  Individual,  but  not 
when  the  government  is  the  real  party,  and 
has  a  substantial  right  to  preserve,  it  seems 
to  be  conceded  that  limitation,  laches,  and 
equitable  defenses  cannot  be  urged  against 
it  This  coturt  in  the  case  of  Nichols  v.  State, 
11  Tex.  Civ.  App.  332,  32  S.  W.  454,  said: 
"Ratification  or  implied  liability  wlU  not 
extend  to  acts  tliat  are  expressly  prohibited 
by  law,  so  long  as  the  law  is  alive  that  pro- 
hibits the  act  Relchards  v.  Warren  Co.,  31 
Iowa,  300;  Zottman  v.  City  and  County  of 
San  Francisco,  81  Am.  Dec.  99;  Brady  ▼. 
Mayor,  etc.,  of  City  of  New  Tork,  20  N.  T. 
541.  You  cannot  indirectly  create  a  liability 
against  the  state,  ^hen  the  constitution  de- 
nies liability,  and  prohibits  the  legislature 
from  giving  any  vitality  to  such  a  claim. 
To  permit  liability  to  be  created  under  such 
circumstances  would  be  to  nullify  the  consti- 
tution, and  to  authorize  the  accomplishment 
In  an  indirect  way  of  the  thing  that  is  ex- 
pressly prohibited."  In  Wlegel  v.  Pulaski 
Co.,  32  S.  W.  116,  the  supreme  court  of  Ar- 
kansas said:  "The  counsel  for  appellant  con- 
tends that  the  validity  of  the  contract  with 
the  county  is  res  adjudicata,  because  the 
work  under  it  was  accepted  and  approved  by 
the  county,  and  allowances  were  made  the 
contractor  upon  the  work.  But  we  think 
otherwise.  There  was  no  jurisdiction,  with- 
out an  appropriation  first  made,  to  make  the 
contract,  upon  the  part  of  the  county;  and 
without  sudi  an  appropriation  it  was  void, 
and  no  adjudication  could  make  It  valid.  If 
there  was  no  power  to  make  the  contract, 
it  was  not,  and  could  not  be,  ratified  by  the 
county's  acceptance  of  the  work  done  under 
It,  so  as  to  estop  the  county  from  asserting 
that  it  was  void.  'A  subsequent  ratification 
cannot  make  valid  an  unlawful  act,  without 
the  scope  of  corporate  authority.'  1  Dill. 
Mun.  Corp.  S  463.  In  the  case  of  Town  of 
Newport  v.  Batesvllie  &  B.  Ry.  Co.,  58  Ark. 
270,  24  S.  W.  427,  It  Is  held  that  an  Incor- 
porated  town  has  no  power  to  contract  for 
the  construction  of  a  levee,  nor  to  bind  Itself 
to  pay  therefor,  and  that  it  will  not  be  held 
to  have  ratified  such  a  contract  by  accept- 
ing the  benefit  of  work  done  under  it  In 
section  463,  1  Dill.  Mun.  Corp.,  quoted  In 
the  opinion  In  the  above  case.  It  is  said:  'An 
absolute  excess  of  authority  by  the  officers 
of  a  corporation  In  violation  of  law  cannot  be 
upheld,  and,  where  the  officers  of  such  a  body 
fail  to  pursue  the  requirements  of  a  stat- 
utory enactment  under  which  they  are  act- 


ing, the  corporation  Is  not  bound.  In  such 
cases  the  statute  must  be  strlctiy  followed, 
and  a  person  who  deals  with  a  municipal 
body  Is  obliged  to  see  that  its  charter  has 
been  fully  complied  with.  When  this  is  not 
done,  no  subsequent  act  of  the  corporation 
can  make  an  ultra  vires  contract  effective.' 
Watklns  V.  Griffith,  59  Ark.  346,  27  S.  W. 
234.  If  this  were  not  true,  tiie  county  court 
would  be  above  the  law,  and  could  make 
contracts  without  the  authority  of  law,  and 
then  ratify  them  and  bind  the  county,  and 
thus  the  law  would  be  set  at  defiance.  'It 
Is  a  well-settied  rule  of  construction  of  grants 
by  the  legislature  to  corporations,  whether 
public  or  private,  that  only  such  powers  and 
rights  can  be  exercised  under  them  as  are 
clearly  comprehended  within  the  words  of 
the  act,  or  derived  therefrom  by  necessary 
implication.'  Mlntum  v.  Larue,  23  How.  435, 
16  L.  Ed.  574;  Leonard  v.  City  of  Canton, 
35  Miss.  189;  Thomson  v.  Lee  Co.,  8  Wall 
327,  18  L.  Ed.  177.  There  is  not  only  no 
express  or  implied  power  in  the  county  court 
to  make  such  a  contract  without  an  appro- 
priation first  made  for  the  work  to  be  donp, 
but  as  we  have  seen,  there  Is  a  positive 
inhibition  against  it  in  the  statute  quoted 
above."  In  U.  S.  v.  Southern  Colorado  Coal 
&  Town  Co.  (C.  C.)  18  Fed.  279,  it  Is  said: 
"Waiving,  however,  the  consideration  of  this 
question,  I  am  constrained  to  hold  that  laches 
cannot  be  Imputed  to  the  government  It  is 
true,  as  a  general  proposition,  that,  when  the 
government  becomes  a  party  to  a  suit  in  its 
own  courts,  it  stands  upon  the  same  footing 
with  individuals,  and  must  submit  to  the 
law  as  it  is  administered  between  man  and 
man.  But  this  general  rule  has  Its  limita- 
tions, and  one  of  them  is  that  neither  the  de- 
fense of  the  statute  of  limitations  nor  that 
of  laches  can  be  pleaded  against  the  United 
States.  'The  general  principle  is  that  laches 
is  not  Imputable  to  the  government;  and  the 
maxim  is  founded,  not  in  the  notion  of  ex- 
traordinary prerogative,  but  upon  a  great 
public  policy.  The  government  can  transact 
its  business  <Hily  through  Its  agents;  and  its 
fiscal  operations  are  so  various,  and  Its  agen- 
cies so  numerous  and  scattered,  tliat  the  ut- 
most vigilance  would  not  save  the  public 
from  the  most  serious  losses  if  the  doctrine 
of  laches  can  be  applied  to  Its  transactions.' 
U.  8.  V.  Elrkpatrlck,  9  Wheat  736,  6  L.  Ed. 
199;  U.  S.  V.  Hoar,  2  Mason,  311,  Fed.  Cas, 
No.  16,873;  U.  S.  v.  Williams,  5  McLean,  133, 
Fed.  Cas.  No.  16,721;  Gibson  v.  Chouteau. 
13  Wall.  92,  20  L.  Ed.  534;  U.  S.  v.  Thomp- 
son, 98  U.  S.  586,  25  L.  Ed.  194;  Gaussen 
V.  U.  S.,  97  U.  S.  684,  24  L.  Ed.  1009."  In 
U.  S.  ▼.  Nashville,  C.  &  St  L.  R  Ck>..  118 
U.  S.  126,  6  Sup.  Ct  1008,  30  L.  Ed.  83.  it  is 
said:  "It  Is  settied  b^ond  doubt  or  con- 
troversy, upon  the  toimdations  of  the  great 
principles  of  public  policy  applicable  to  all 
governments  alike,  which  forbids  that  the 
public  Interests  should  be  prejudiced  by  the 
negligence  of  the  officers  or  agents  to  whose 
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rare  they  are  confided,  that  tbe  United  States, 
asserting  rights  vested  In  them  as  a  sover- 
eign government,  are  not  bonnd  by  any  stat- 
ntes  of  limitations,  unless  congress  baa  clear- 
ly manifested  Its  Intention  that  they  should 
be  so  boand.  DIndsey  v.  Miller,  9  Pet  666, 
8  L..  Ed.  538;  U.  8.  v.  Knight,  14  Pet  801- 
315,  10  li.  Bid.  465;  Qlbson  v.  Chouteau,  13 
WalL  92,  20  Ii.  Ed.  584;  U.  S.  v.  Thompson, 
98  U.  8.  486,  26  L.  Ed.  194;  Fink  v.  O'Neal. 
106  U.  8.  272-281,  1  Sup.  Ot  325,  27  L.  Ed. 
196."  In  the  case  of  Nortcm  v.  Shelby  Co., 
lis  U.  8.  451,  6  Sup.  Ct  1121,  SO  L.  Ed. 
178,  the  doctrine  of  ratification  was  sought 
to  be  forced  upon  the  court  in  order  to  pro- 
tect tbe  holders  of  certain  bonds  which  were 
issued  by  a  board  of  commissioners,  which 
the  court  held  was  not  a  lawful  body,  because 
the  law  creating  it  was  in  violation  of  the 
constitution.  In  holding  that  the  acts  of  the 
unauthorized  body  could  not  be  ratified,  the 
court  said:  "To  ratify  is  to  give  validity  to 
the  act  of  another,  and  implies  that  the  per- 
s<m  or  body  ratifying  has  at  the  time  power 
to  do  the  act  ratified.  We  said  in  Marah  v. 
Fulton  Co.,  10  Wall.  676-684,  19  L.  Ed.  1040, 
where  it  was  contended,  as  In  this  case, 
that  certain  bonds  of  that  connty  issued 
were  ratified  by  various  acts  of  its  super- 
visors: 'A  ratification  is,  in  its  effect  upon 
tbe  act  of  an  agent,  equivalent  to  the  pos- 
session by  him  of  a  previous  authority.  It 
operates  upon  the  act  ratified  in  the  same 
manner  as  though  the  authority  ot  the  agent 
to  do  the  act  existed  originally.  It  follows 
that  a  ratificatioa  can  only  be  made  when 
the  party  ratifying  possesses  the  power  to 
perform  the  act  ratified.  The  snpervlson 
possessed  no  authority  to  make  the  subscrip- 
tion or  issue  the  bonds  In  the  firat  instance 
without  the  previous  sanction  of  the  qual- 
ified voten  of  the  county.  The  supervisors 
in  that  particular  were  agents  of  the  county. 
Tbey  could  not;  therefore,  ratify  a  subscrip- 
tion without  a  vote  of  the  county,  because 
they  could  not  make  a  subscription  in  the 
first  instance  without  such  authorization. 
It  would  be  absurd  to  say  that  they  could, 
without  such  vote,  by  simple  expressions  of 
approval,  or  in  some  indirect  way,  give  va- 
lidity to  acts,  when  they  were  directly,  in 
terms,  prohibited  by  statute  from  doing  those 
acts  until  after  such  vote  was  had.  That 
would  be  the  equivalent  to  saying  that  an 
agent,  not  having  power  to  do  the  particular 
act  for  his  principal,  could  give  validity  to 
such  act  by  indirect  recognition.' "  In  U.  S. 
T.  Kirkpatrick,  9  Wheat  735,  6  U  Ed.  199, 
it  is  said  that,  on  tbe  grounds  of  public  pol- 
icy, laches  cannot  be  imputed  to  the  govern- 
ment. In  U.  &  y.  Beebe,  127  U.  S.  344,  8 
Sup.  Ct  1088,  82  li.  Ed.  121,  and  U.  S.  v. 
Insley,  130  U.  S.  266,  9  Sop.  Ct  486,  82  L. 
Ed.  968,  It  is  said,  in  effect,  that  where  the 
government  is  the  real  party  in  interest  on 
the  grounds  of  puUlc  policy  the  government. 
vrhai  seeking  redress  in  the  courts,  will  not 


be  subject  to  the  defenses  of  laches  or  limi- 
tation. 

The  authorities  upon  these  subjects  could 
be  multiplied,  but  those  cited  sustain  the 
views  of  this  court  The  principle  announced 
In  these  authorities  was  the  law  when  the 
patents  were  Issued  to  Oreer  county,  and 
when  Cameron  purchased,  and  has  always 
been  and  is  now  the  law,  and  when  he  at- 
tempted to  acquire  his  right  he  must  have 
known  of  the  facts  which  mlghit  result  in  the 
destruction  of  his  title;  and  the  law  charged 
him  with  knowledge  of  the  fact  that  the  offi- 
cers of  the  state  who  were  authorized  to  is- 
sue patents  could  only  do  so  when  the  facts 
existed  which  would  authorize  them  to  be  Is- 
sued, and  that  they  could  not  under  the  guise 
and  semblance  of  apparent  authority,  when 
in  fact  and  law  it  did  not  exist  by  the  exer- 
cise of  a  pretended  official  duty  bind  and  con- 
clude the  sovereign  which  they  were  pretend- 
ing to  represent  We  condude  that  tbe  state 
was  not  estopped. 

We  find  no  error  in  the  record,  hnd  the 
Judgment  la  affirmed.    Affirmed. 


KEARNEY  v.  NICHOLSON  et  al. 

(Court  ot  Civil  Appeals  ot  Texas.     Dec.  18, 

1901.) 

HXBX3UT0RS  AND  ADMINISTRATORS— SBTTLE- 
MBNT— DISTRIBUTION— RIGHTS  OF  DEVISEE— 
DECRBB-CONCLUSIVBNESS— COUMISSIONS. 

1.  Where,  in  a  suit  by  a  devisee  against  the 
executors  of  a  decedent  to  recover  certain 
moneys  claimed  under  a  decree,  it  appean  that 
the  sum  adjudicated  to  plaintiff  by  the  decree 
and  the  sums  received  by  the  executora  since 
the  decree  amount  to  $15,683.65;  that  the 
execntors  are  entitled  to  commissions,  which, 
added  to  the  sum  plaintiff  has  received,  in- 
creases tbe  credit  to  which  the  executors  are 
entitled  to  $15,403.28;  and  the  executors  at- 
tempt to  account  for  the  difference  by  charging 
plaintiff  with  costs,  attorney  fees,  etc.,  with 
which  she  is  not  properly  chargeable,— -she  is 
entitled  to  judgment  against  them  for  such  dif- 
ference. 

2.  Wliere  a  decree  ascertains  that  a  de- 
cedent's estate  is  entitled  to  a  sum  of  $10,800, 
which  is  undisposed  of  by  the  will,  and  of 
right  belongs  to  his  heir,  requires  the  payment 
of  the  expense's  of  the  admiuistration  out  of 
puch  sum,  leaving  a  balance  of  $5,412.80, 
which  the  executors  are  directed  to  pay  over 
to  the  heir,  and  the  decree  is  not  appealed 
from,  in  an  action  against  the  executors  by 
such  heir  to  recover  sums  alle);ed  to  be  due, 
plaintiff  is  not  entitled  to  the  $10,800  on  the 
ground  that  it  was  adjudicated  that  she  was 
the  owner  of  that  sum,  since  the  decree  did 
not  ordur  such  sum  paid  to  her,  but  only  a 
portion  thereof,  and,  if  it  was  erroneous,  the 
error  should  have  been  corrected  by  appeal. 

On  Rehearing. 

1.  Where  a  sum  with  which  it  Is  sought  to 
charge  executors,  it  received  at  all,  was  re- 
ceived in  the  manner  found  by  the  court  a 
contention  that  the  court  erred  in  so  finding  Is 
without  merit  since  otherwise,  if  tbe  executors 
have  not  received  the  fund,  they  are  not  liable. 

2.  Where  the  proceeds  from  the  sale  of  cer- 
tain property  were  to  be  paid  to  a  devisee,  if 
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UTioK,  If  not  then  HtIdk  to  his  children,  and 
if  without  children  to  certain  grandchildren, 
and  devisee  dies  before  the  sale,  his  surriving 
wife,  being  his  sole  legatee,  cannot  claim  such 
sum. 

3.  An  heir  cannot  charge  executors  with 
items  not  referred  to  in  the  briefs  and  first 
ui-ped  on  motion  for  rehearing. 

4.  Where  a  decree  settling  a  decedent's  es- 
tate directs  that  on  all  sums  paid  over  to  a 
devisee  the  execntors  are  to  have  the  statu- 
tory commissions,  it  is  proper  for  the  executors 
to  deduct  5  per  cent,  commissions  on  paying 
over  such  sums  in  addition  to  the  5  per  cent, 
for  receiving  such  funds. 

Appeal  from  district  court,  Webb  county; 
A.  L.  Mcl^ane,  Judge. 

Actl<»  by  Mary  B.  Kearney  against  J.  O. 
Nicbolson  and  others.  From  a  Judgment  In 
favor  of  defendants,  plaintiff  appeals.  Re- 
versed. 

T.  W.  Dodd  and  Denman,  Franklin  &  Mo- 
Gown,  for  appellant.  Nicbolson  &.  Mullaly, 
for  appellees. 

XEICL,  J.  This  salt  was  insUtuted  by 
appellant,  as  tbe  surrlTing  wife  and  sole 
devisee  of  Edmund  Kearney,  deceased, 
against  aj^ellees  Daniel  Mllmo  and  J.  O. 
Nicbolson,  as  Independent  executors  of  tbe 
estate  of  Tbomas  Kearney,  deceased,  to  re- 
cover certain  sums  of  money  wblcb  she 
claims  by  virtue  of  a  certain  decree  set  out 
In  onr  condusions  of  fact  Tbe  contention 
of  appellees  is  that  sbe  has  received  every- 
thing she  is  entitled  to  under  tbe  decree. 
Tbe  court,  who  tried  the  case  without  a  Jury, 
sustained  this  contention,  and  gave  Judg- 
ment In  their  favor,  from  wblcb  Mrs.  Kear- 
ney has  appealed. 

Conclusions  of  Fact. 

Tbomas  Kearney  died  on  the  16tb  day  of 
July,  1896,  leaving  a  will,  wherein  he  ap- 
pointed appellees  Daniel  Mllmo  and  J.  O. 
Nicbolson  independent  executors  of  bis  es- 
tate. This  will,  having  been  contested  by 
Edmund  Kearney  (appellant's  testator)  and 
Constance  K.  Vertner,  was,  on  tbe  4tb  day 
of  June,  1890,  established  by  a  decree  of  the 
district  court  of  Webb  county,  Tex.,  wblcb 
decree  was  certified  to  the  county  court  for 
observance.  Tbe  appellees,  Milmo  and  Nicb- 
olson, qualified  under  said  will  as  independ- 
ent executors  of  the  estate  of  Thomas  Kear- 
ney, deceased,  and  have  ever  since,  and  are 
now,  acting  as  Independent  executors  of  said 
estate.  By  a  decree  of  tbe  23d  day  of  No- 
vember, 1897,  of  tbe  district  court  of  Webb 
county  it  was  determined  tliat  certain  assets 
of  tbe  estate  were  not  disposed  of  by  the 
will,  and  that  Kdmund  Kearney,  as  the  belr 
of  tbe  testator  and  assignee  of  the  only  other 
heir,  was  entitled  to  receive  the  same  from 
the  independent  executors.  The  appellant, 
who  is  tbe  surviving  wife  and  sole  devisee  of 
Eklmund,  who  died  In  March,  1898,  claims 
that  neither  she  nor  her  husband  received 
from  appellees  all  he  was  entitled  to  by  vir- 
tue of  said  decree.    Tbe  court;  after  bear- 


ing and  considering  all  tbe  evidence  upon 
this  Issue,  found:  (1)  "That  tbe  proceeds  of 
1,453  head  of  stock  cattle  belonging  to  the 
partnership  of  Richardson  &  Kearney  [as- 
sets of  tbe  estate,  not  disposed  of  by  tbe 
will]  were  paid  to  and  received  by  Edmund 
Kearney  from  Asber  Richardson";  (2)  that 
"tbe  proceeds  of  all  other  property  of  tbe 
estate  of  Thomas  Kearney  not  devised  or 
bequeathed  by  the  will  were  received  by  de- 
fendants (appellees)  in  the  capacity  of  ex- 
ecutors, and  all  have  been  paid  out  as  re- 
quired by  tbe  will  of  Tbos.  Kearney  and  by 
tbe  decree  of  the  district  court  of  Webb 
coiuty."  These  findings  are.  In  our  opinion, 
fully  supported  by  the  evidence,  and  we 
make  tbem  our  own. 

From  tbe  conclusions  of  fact  the  trial  court 
found  as  Its  conclusion  of  law  "that  said 
decree  does  not  make  defendants  liable  for 
any  greater  sum  than  has  l>een  realized  by 
tbem  from  tbe  estate  of  Thos.  Kearney,  and. 
If  said  decree  errs  In  authorizing  the  execu- 
tors to  make  certain  payments  out  of  moneys 
In  tbeir  hands,  then  such  error  cannot  be 
attacked  In  this  proceeding."  This  is  tbe 
logical  sequence  of  tbe  court's  findings  of 
fact 

Therefore  the  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 

(Feb.  19,  1902.) 

JAMES,  C.  J.  Un  November  23.  1897,  the 
district  court  of  Webb  county  made  a  de- 
cree In  a  suit  bistltuted  by  Edmund  Kear- 
ney (now  dead,  and  represented  by  idaintlS 
in  tbls  case)  against  tbe  executors  of  tbe 
will  of  Tbos.  Kearney,  deceased  (tbe  present 
defendants),  and  otbws.  Tbe  riglfts  of  plain- 
tiff asserted  in  tbe  iHresent  action  are  baaed 
upon  said  decree.  The  decree  adjudicated 
respecting  tbe  will  of  Tbos.  Kearney,  de- 
ceased, and  matters  there  In  controversy  as 
follows:  "That  all  moneys  received  and  paid 
out  by  said  executors  have  been  truly  set  out 
in  their  answer  In  this  cause,  and  tbe  enu- 
meration of  tbe  property  in  tbe  bands  of  tbe 
executors  and  on  the  Galvan  ranch  Is  also 
correctly  set  forth  In  tbeir  said  answer. 
That  tbe  court  is  of  the  opinion,  and  so  con- 
cludes, as  to  item  12  of  said  will,  that  tbe 
sum,  when  placed  at  interest  which  shall  be 
sufficient  to  produce  an  Income  from  the  In- 
terest to  make  a  fimd  of  $8.00  per  month, 
to  be  paid  monthly  to  Mary  Cox  of  San  An- 
tonio, Texas,  so  long  as  she  may  llve^  is  not 
disposed  of  by  any  of  tbe  provialons  of  said 
will,  and  as  to  sucb  sum  the  late  Thomas 
Kearney  died  Intestate,  and  it  of  right' be- 
longs to  tbe  heir  at  law.  Tbe  parties  plain- 
tiff and  defendants  having  agreed  that  $1,- 
200.00,  when  placed  at  Interest,  wIU  be  a 
sufficient  sum  to  provide  an  Income  from  the 
Interest  to  make  a  fund  of  $8.00  per  month 
to  be  paid  to  tbe  aaid  Mary  Cox  during  her 
life,  It  is  therefore  ordered  and  decreed  by 
tbe  court  that  said  sum  of  $1,200.00  so  placed 
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at  Interest  (or  the  benefit  of  Mary  Cox  at 
the  death  of  Mary  Oox  shall  be  paid  by  said 
executors  to  Edmund  Kearney.  That,  as  to 
the  aum  of  f G27.00  due  annually  from  Asher 
Richardson  to  the  late  Thomas  Kearney  un- 
der the  contract  of  partnership  of  May  90, 

1890,  the  same  Is  not  disposed  of  by  any 
of  the  prorislons  of  said  will,  and  as  to 
said  $627.00  and  its  annual  payment  until 
the  16th  of  June,  1880,  Thomas  Kearney  died 
Intestate,  and  the  same  descends  of  right  to 
his  heir.  It  Is  therefore  ordered  and  decreed 
by  the  court  that  the  said  executors,  on  the 
collection  of  the  said  $G27.00  from  time  to 
time  from  the  said  Richardson,  shell  pay  the 
same  over  to  Edmund  Kearney.  That  as  to 
item  9  of  said  will  the  court  Is  of  the  opinion 
and  conclusion  that  the  property  which  the 
executors  are  directed  to  sell  on  the  termina- 
tion of  the  partnership  between  the  late 
Thomas  Kearney  and  Asher  Richardson,  to 
wit,  on  the  10th  day  of  June,  1899,  Is  em- 
braced in  the  two  written  contracts  of  part- 
noship  of  May  30,  1800,  and  of  the  2Sth  of 
April,  1891,  and  which  contracts  are  men- 
tioned and  described  in  said  wUl;  and  said 
property  only  so  directed  to  be  sold  and  the 
proceeds  of  such  sale  to  be  divided  Into  five 
portions  was  disposed  of  and  bequeathed; 
but  that  the  herd  of  mixed  cattle  of  1.463 
head  were  not  disposed  of  by  said  will,  and 
aa  to  such  herd  Tliomas  Kearney  died  Intes- 
tate; and  that  the  same  descends  to  and 
vests  in  Edmund  Kearney.  That  the  sum  of 
$1,000  to  be  withdrawn  from  the  partnership 
funds  on  the  lat  day  of  May  and  the  1st 
day  of  November  of  each  year  from  the  death 
of  Thomas  Kearney  to  the  16th  of  June, 
1899,  aa  provided  in  the  contract  of  April  26, 

1891,  Is  not  disposed  of  by  said  will,  and  as 
to  such  sum  or  sums  Thomas  Kearney  died 
intestate,  and  the  same  belongs  to  his  heir. 
Tlierefore  it  la  ordered  and  decreed  by  the 
court  that  said  executors  withdraw  said  sums 
from  said  partnership  funds  as  they  have  or 
may  accrue,  and  pay  the  same  over  to  EU- 
mnnd  Kearney.  That  all  partnership  mon- 
ey, after  paying  the  expenses  of  the  partner- 
ship, and  not  needed  for  the  purchase  of  cat- 
tle or  other  matters  necessary  for  carrying 
on  the  partnership  business,  as  It  accrues 
and  Is  divided  from  time  to  time  as  Is  pro- 
vided in  the  contract  of  April  25,  1S91,  is  not 
disposed  of  by  any  of  the  provisions  of  said 
will,  and  as  to  such  sum  or  sums  Thomas 
Kearney  died  intestate,  and  they  of  right  be- 
long to  his  heir.  Therefore  it  is  ordered  and 
decreed  by  the  court  that  said  executors  shall 
divide  said  partnership  funds  with  Asher 
Richardson,  after  paying  the  expenses  of 
said  partnership,  when  not  needed  or  used  as 
aforesaid,  from  time  to  time  as  they  accrue, 
and  to  pay  the  same  over  to  Edmund  Kear- 
ney. And  it  aiH;)earing  to  the  court  from  the 
answer  of  the  defendants  that  of  such  funds 
there  was  received  from  Asher  Richardson 
by  said  executors  the  sum  of  $10,800.00, 
which  has  been  reduced  by  the  payment  of 


the  expenses  of  the  administration  to  the 
sum  of  $6,112.89,  It  is  ordered  and  decreed 
by  the  court  that  the  sum  (as  agreed  upon 
by  the  parties)  of  $1,200.00  be  taken  there- 
from, and  placed  at  Interest  for  the  benefit  of 
Mary  Cox,  and  that  the  further  sum  of 
$100.00  be  taken  therefrom  to  be  used  as  a 
fund  for  the  monthly  payments  to  Mary  Cox 
for  such  time  as  may  be  necessary  to  raise  a 
like  monthly  sum  from  the  interest  on  said 
$1,200.00.  And  it  la  further  ordered  and  de- 
creed by  the  court  that  the  sum  of  $600.00  be 
withdrawn  from  said  $0,112.89,  and  allowed 
and  paid  to  J.  O.  Nicholson  for  his  services 
in  representing  the  executors  and  minors  in 
this  case,  leaving  a  balance  of  $4,212.89  In 
the  hands  of  said  executors,  which  amount 
they  will  pay  over  to  Edmund  Kearney.  On 
all  moneys  paid  over  to  Edmund  Kearney  un- 
der this  decree  the  executors  are  to  have  the 
statutory  commissions.  It  Is  further  order- 
ed and  decreed  by  the  cotirt  that  the  execu- 
tors pay  all  costs  of  the  suit  out  of  the  funds 
belonging  to  the  estate." 

The  plalntlft  (appellant  here)  is  the  sole 
legatee  and  devisee  of  Edmund  Kearney. 
Hie  petition  claims  the  following  sums 
against  the  executors: 

(U  Tba  sum  of  |fi2T  •  jMur  tor  t  yaan  m 
parsbl*  on  the  UUi  day  of  Juno,  b*- 

gnntng  Jana  It,  1W7,  M  mtml  duo 
om  Aibor  RlcbardMn  to  Thomu 
Kearney  $  1,181  M 

(S)  Proceeds  o(  Tbomae  Keamey'i  one- 
half  ot  1,800  head  of  mixed  cattle  al- 
leged to  be 1,000  M 

(S)  16,000,  being  the  amount  for  three  year* 
which  Thomaa  Kearney  wu  entitled 
to  draw  from  the  partnership  funds 
ot  Richardson  A  Kearney t,tOO  00 

(4)  (11,(82.18  as  reed,  by  the  executors  tram 

the  said  partnership SLtd  It 

(5)  10,800  as  reed,  by  the  executors  and  in 

their    hands    at    the    date    ot    said 
decree  (Nov.  23,  1897)  and  mentioned 

In  said  decree 10,(00  M 

d)  (1,200  that  was  subject  to  the  Uto  w* 

ot  Hary  Cox  (who  had  died) 1,100  00 

Total  ot  suBUl t«,6a  li 

As  to  item  1,  to  wit  $1,881:  The  Install- 
ments constituting  this  Item  were  never  paid 
over  to  the  executors  In  the  manner  con- 
templated by  the  partnership  contract  The 
partnership  had  been  wound  up  by  the  sur- 
viving partner,  Richardson,  and  the  executors 
had  received  from  him  all  that  was  due  the 
estate  from  that  soiurce,  and  in  the  accounts 
which  led  to  the  settlement  Richardson  had 
charged  himself  with  these  histuUments; 
therefore  this  item  practically  figures  in  what 
was  received  by  the  executors.  Further  along 
In  this  opinion  we  shall  show  that  according 
to  the  testimony  all  moneys  received  by  the 
executors  from  Richardson  were  paid  by 
them  to  Edmund  Kearney  or  to  appellant,  ex- 
cept a  part  of  the  $10,800  mentioned  in  the 
decree  of  November  23,  1897,  and  certain 
small  items. 

As  to  item  3:  The  sums  composing  this 
Item  of  $6,0(X)  were  never  drawn  by  the  ex- 
ecutors. Richardson  was  entitled  to  draw  out 
like  sums  at  same  times,  and  did  not  draw 
them.  The  sums  remained  in  the  corpus  of 
the  partnership  ftmd,  and  this  item  takes 
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tbe  same  conrse  as  that  treated  In  foregolns 
paragraph. 

As  to  Item  2:  This  we  understand  appel- 
lant to  admit  is  not  involved. 

As  to  items  4  and  6:  -Asher  Richardson  tes- 
tified that  the  statement  of  moneys  received 
and  disbursed  by  him  and  attached  to  de- 
fendant's answer  was  correct;  that  they 
show  what  moneys  he  had  received  from  the 
partna«hlp  contracts  with  Thomas  Kearney, 
how  he  had  disbursed  the  moneys,  and  wliat 
he  had  paid  over  to  the  executors.  From  bis 
testimony  and  these  statements  It  Is  shown 
that  since  the  decree  of  November  23,  1887, 
the  executors  had  received  from  him  a  total 
of  $10,170.66.  Prior  to  that  date  (as  ascer- 
tained by  said  decree)  they  had  received  $10, 
800.  Richardson  testified  that  he  bad  paid 
over  to  them  one-half  of  all  partnership  mon- 
eys, less  expenses,  which  accrued  after  the 
date  of  the  decree  and  down  to  the  closing  of 
the  partnership  on  June  16,  1899.  It  is  thus 
shown  that  the  executors  had  not  received 
from  the  partnersblp  tbe  aggregate  of  the 
sums  alleged  by  the  plaintiff,  viz.,  $21,082.16 
and  $10,800,  but  that  the  estate's  net  receipts 
from  the  partnership  and  as  received  by  the 
executors  amounted  to  tbe  sum  of  $10,800  re- 
ceived prior  to  the  said  decree  and  $10,170.66 
received  afterward.  The  executors  account 
for  these  sums  in  the  following  manner: 
They  contend  that  the  decree  of  November 
23,  1807,  did  not  adjudicate  to  Edmund  Kear- 
ney any  of  the  $10,800  except  $4,212.89  and 
$1,200  thereof.  If  this  contention  as  to  the 
effect  of  the  decree  be  sound,  then  all  tbe 
moneys  for  which  they  were  accountable  to 
plaintiff  would  be  these  sums  and  the  $10,- 
170.66  which  they  received  since  the  decree, 
making  a  total  of  $15,583.55.  Now,  plain- 
tiff admits  that  the  executors  have  paid  to 
herself  and  her  testator,  Edmund  Kearney, 
sums  aggregating  $14,186.63,  and  this  tallies 
with  the  aecutors'  statement  as  to  what  they 
bad  paid  over.  Add  to  this  latter  sum  com- 
missions to  the  executors  (which  said  de- 
cree allowed  them  to  retain)  on  $10,170.66  re- 
ceived and  $14,185.63  paid  over,  the  sum  to 
which  the  executors  are  entitled  to  credit 
Is  Increased  to  $15,403.28.  The  difference  be- 
tween this  sum  and  $15,683.65  ($180.27)  the 
executors  have  undertaken  to  account  for  by 
charging  plaintiff  with  sundry  items  of  costs, 
attorney's  fees,  briefs,  etc.,  which  were  not 
properly  chargeable  to  plaintiff  for  any  rea- 
son that  we  can  find.  We  conclude,  there- 
fore, as  to  what  the  executors  received  since 
the  decree  of  November  23,  1897,  they  stiU 
owe  plaintiff  the  sum  of  $180.21  for  which 
she  should  have  Judgment 

Aa  to  item  6:  The  statement  of  the  ex- 
ecutors referred  to  in  the  foregoing  paragraph 
embraces  the  $1,200  referred  to,  and  it  has 
been  accounted  for. 

What  Is  said  above  relates  only  to  moneys 
of  plaintiff  received  by  tbe  executors  since 
said  decree.  They  have  not  paid  to  Edmund 
Kearny  nor  to  plaintiff  any  of  tbe  $10,800 


which  they  had  received  prior  to  the  decree, 
except  the  sums  of  $4,212.89  and  $1,200;  in 
all,  $5,412.89.  According  to  plalntUTs  con- 
struction of  that  decree,  she  is  still  entitled 
to  $5,387.11  from  that  source.  The  propriety 
of  this  demand  against  the  estate  depends  on 
the  effect  to  be  given  said  decree.  Without 
going  into  any  elaborate  discussion  of  this 
question,  we  will  undertake  to  state  our  rea- 
sons for  holding  that  the  effect  given  the  de- 
cree by  the  trial  Judge  was  the  proper  one. 
In  his  petition  in  that  case  Edmund  Kearney 
bad  alleged  that  the  executors  had  this  sum 
on  hand  (alleging  it  to  be  $12,000),  and  asked 
for  decree  directing  the  executors  to  pay  it 
over  to  him.  The  executors  had  pleaded  that 
the  sum  was  $12,800,  and  that  it  had  been 
reduced  to  $6,112.89  by  expenditures  for  pur- 
poses of  the  estate.  It  appears,  therefore, 
that  tbe  ownership  of  this  fund  and  the  pro- 
priety of  applying  it  to  the  general  uses  of 
the  estate  were  questions  involved  in  that 
case.  There  is  no  ambiguity  in  the  decree 
then  rendered.  It  first  ascertains,  in  respect 
to  the  estate's  interest  in  the  net  proceeds 
of  this  particular  partnership,  that  the  same 
is  not  disposed  of  by  any  of  the  provisions  of 
the  will,  and  as  to  such  sums  Thomas  Kear- 
ney died  Intestate,  and  hence  they  of  right 
belong  to  bis  heir  (Edmund  Kearney).  It 
next  ascertains  that  the  sum  that  had  been 
received  up  ,to  that  date  from  that  source 
was  $10,800,  which,  in  the  same  connection, 
the  decree  finds  had  been  reduced  by  the  pay- 
ment of  the  expenses  of  the  administration 
to  the  sum  of  $6,112.89.  It  then  deals  with 
the  balance,  and  out  of  It  directs  that  $600 
be  taken  therefrom,  and  allowed  the  attor- 
ney represehting  the  executors  and  minors 
in  the  particular  case;  and  further  directs 
that  $1,200  also  be  taken  therefrom,  to  be 
placed  and  kept  at  interest  for  the  benefits  of 
Mary  Oox  so  long  as  she  lived;  and,  finally, 
decrees  that  the  balance  left— $4,212.89— be 
paid  over  by  the  executors  of  Edmund  Kear- 
ney. The  only  sum  withdrawn  from  said 
fund  which  the  decree  dbrects  shall  be  re- 
stored to  Edmund  Kearney  was  the  Mary 
Oox  $1,200.  It  seems  to  be  appellant's  con- 
tention that  by  this  decree  Edmund  Kearney 
was  adjudged  to  be  the  owner  of  and  entitled 
to  receive  the  $10,800;  that,  therefore,  the  de- 
ductions ordered  therefrom  were  evidently 
intended  as  temporary  expedients  to  meet  the 
necessities  of  the  administration,  and  it  was 
not  Intended  thereby  to  permanently  deprive 
Edmund  Kearney  of  such  sums,  and  that  he 
is  entitled  to  be  refunded  said  sums  out  of 
the  estate;  and  said  decree,  so  ta.r  from  be- 
ing in  the  way  of  plalntilTs  recovering  the 
sum  so  diverted,  constitutes  a  basis  for  such 
a  recovery.  It  is  our  opinion  that  the  prelim- 
inary part  of  the  decree  simply  adjudicates 
that  Thomas  Kearney  died  Intestate  as  to  the 
proceeds  of  this  partnership,  and  that  for 
that  reason  the  heir  was  rightfully  entitled 
to  same,  as  against  the  claim  of  any  one  un- 
der the  will.    But  the  court  did  not  thereby 
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necessarily  adjudicate  tbat  this  fund  was  not 
a  part  of  the  estate  of  Thomas  Kearney  be- 
cause not  disposed  of  to  any  one  by  bis  "will, 
and  not  subject  to  be  used  for  the  payment 
of  expenses  of  administration.  The  rest  of 
the  decree  Is  Inconsistent  with  the  Idea  that 
the  court  regarded  Edmund  Kearney  ^itltled 
to  receive  any  part  of  what  had  then  been 
used  of  the  |10,800.  The  fact  tbat  the  court 
ratified  the  use  of  tbat  fund,  so  far  as  It 
had  been  done  by  the  executors,  without  any 
gnalificatlOD  or  provision  looking  to  its  resto- 
ration to  plaintiff,  would  seem  conclusive  of 
the  Intention  of  the  court  to  hold  that  this 
fund  was  subject  to  be  absorbed  by  such 
nse  This  Idea  is  re-enforced  by  the  fact  that 
In  respect  to  the  $1,200  Item  withdrawn  the 
decree  was  careful  to  express  that  It  should, 
upon  the  death  of  Mary  Cox,  be  restored  to 
Edmund  Kearney.  If  the  court  Intended  the 
other  sums  withdrawn  should  be  restored,  or 
that  the  withdrawal  was  only  temporary,  and 
did  not  affect  plaintiff's  right  to  the  fund. 
It  Is  fair  to  conclude  It  would  In  some  man- 
ner have  so  stated  In  the  decree.  The  court 
not  only  permitted  the  fund  to  be  reduced  by 
expenses  theretofore  paid  out  of  It,  but  In  the 
very  case  withdrew  from  It  the  further  sum 
of  $600,  and  appropriated  It  to  pay  Mr.  Nich- 
olson for  legal  services  In  representing  the 
executors  and  minors.  It  Is  probable  that 
the  court.  In  rendering  the  decree,  did  so  up- 
on the  theory  that  the  fund  which  of  right 
belonged  to  Edmund  Kearney  because  not 
disposed  of  by  the  wUl  was  subject  to  be 
used  by  the  executors  for  expenses  of  the  ad- 
ministration, without  the  necessity  of  their 
replacing  what  was  used.  The  court  may 
have  considered  In  favor  of  legatees  and  dev- 
isees tbat  the  undisposed  part  of  the  estate 
was  the  primary  fund  for  such  expenses. 
We  are,  however,  not  at  all  concerned  In 
the  reasons  which  may  have  Induced  the 
court  to  render  the  decree.  It  Is  enough  tbat 
its  dispositions  are  not  uncertain,  for,  if  It 
be  an  erroneous  Judgment,  the  error  should 
have  been  corrected  by  appeaL  The  decree 
did  not  order  the  $10,800  paid  to  plaintiff,  as 
plaintiff  had  asked  in  his  pleading,  but,  on 
the  contrary,  ordered  that  only  a  portion 
thereof  be  paid  to  him.  It  denied  blm  the 
balance  by  applying  It  In  a  manner  adverse 
to  bis  Interest  and  adverse  to  his  prayer,  and 
he  allowed  this  Judgment  to  so  remain.  For 
these  reasons  we  believe  the  trial  Judge  gave 
the  decree  its  proper  effect 

We  conclude  that  the  motion  should  be 
granted,  and  the  Judgment  reversed,  and 
Judgment  here  rendoed  for  plaintiff  for  the 
sum  of  $180.27.  The  motion  Is  denied  as 
to  any  further  recovery. 

On  Second  Motion  for  Rehearing  by  Ap- 
pellant 

(March  19,  1902.) 

1.  Appellant  contends  that  we  erred  In  ref- 
erence to  the  item  of  $1381.    If,  as  aM>ellant 


argues,  the  rental  of  $627  a  year  for  three 
years  was  not  received  by  the  executors  fi-om 
Richardson  In  the  manner  stated  in  the  cpin- 
lon,  then  It  was  not  received  at  all  by  them. 
If  It  has  not  come  Into  their  hands,  they,  as 
executors,  are  certainly  not  liable. 

2.  Appellant  Introduces  by  this  motion,  for 
the  first  time,  two  Items  of  $6,448.25  and 
$659,  which  she  claims  belong  to  her,  and 
which  were  received  by  the  executors  after 
the  close  of  the  partnership,  and  which  do 
not  figure  in  the  accounts  copied  In  the  rec- 
ord and  testified  to  by  Nicholson  as  showing 
the  sums  received  by  the  executors  from 
Richardson.  Nicholson  and  his  coexecutor  do 
not  deny  that  the  executors  received  the  for- 
mer sum.  Their  answer  admits  that  it  was 
received  by  them.  The  basis  of  appellant's 
claim  to  these  items  is  the  following  testi- 
mony of  Richardson:  "In  addition  to  the 
moneys  received  by  me  from  said  partner- 
ship as  shown  by  said  statements  when  we 
finally  closed  up  the  partnership  property,  we 
bad  on  hand  seventy-one  hundred  and  sixty- 
five  head  of  sheep,  twenty-seven  hundred  and 
ninety-four  head  of  goats,  and  seventy-seven 
head  of  horses.  In  these  I  owned  a  half  in- 
terest and  for  the  other  half  interest  I  paid 
to  J.  O.  Nicholson  and  Daniel  Mllmo  the 
sum  of  $6,448.26.  I  still  owe  them  $659,  less 
certain  charges  and  an  adjustment  of  taxes 
paid  for  some  big  Jaws  and  other  steers 
which  I  have  since  sold  for  their  account 
they  having  been  left  at  the  pasture  at  the 
time  the  other  cattle  were  sold,  as  they  could 
not  then  be  found."  The  item  of  $659  appears 
never  to  have  been  received  by  the  executors. 
An  examination  of  the  decree  of  November 
23,  1897,  shows  that  this  live  stock  was  not 
any  of  the  property  adjudicated  in  that  de- 
cree to  belong  to  Edmund  Kearney  as  not  dis- 
posed of  by  the  will.  An  examination  of  the 
ninth  clause  of  the  will  shows  that  one-fifth 
of  the  proceeds  arising  from  the  sale  of  said 
stock  was  bequeathed  to  EVlmund  Kearney, 
and  should  be  paid  over  by  the  executors  to 
him  "If  living,  but  if  not  then  living,  then 
to  his  legitimate  child  or  children,  if  any  he 
leaves  surviving  him,"  but  If  uot  "then  said 
one-fifth  shall  be  paid  to  certain  trustees  for 
certain  three  of  testator's  grandchildren." 
In  March,  1898,  Edmimd  Kearney  died,  which 
was  before  the  termination  of  the  partner- 
ship of  Kearney  &  Richardson,  and  therefore 
before  said  money  was  derived  from  the  sale 
of  said  live  stock;  consequently  It  would 
seem  that  under  the  will  there  was  no  possi- 
bility of  plaintiff,  who  claims  as  sole  devisee 
and  legatee  of  Edmund  Kearney,  having  any 
right  to  the  same.  There  is  another  reason 
why  these  Items  should  not  be  entertained. 
They  are  not  mentioned  In  appellant's  brief, 
and  In  the  first  motion  for  rehearing  they 
are  not  claimed,  and  are  referred  to  only  In  a 
parenthetical  clause.  The  claim  Is  now  ad- 
vanced for  the  first  time,  and,  as  we  think, 
it  Is  utterly  without  foundation. 

3.  It  Is  also  contended  that  10  per  ctn'- 
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commlsslona  should  not  have  been  allowed 
the  executors,  but  only  5  per  cent;  they  not 
being  entitled  under  the  law  to  commission 
on  sums  paid  over  to  the  heir.  The  will,  in 
clause  22,  authorized  the  executors  to  deduct 
"from  all  moneys  passing  through  their 
hands  the  usual  compensation  allowed  by  the 
laws  of  Texas  to  executors  and  administra- 
tors." What  the  testator  meant  by  this  Is 
open  to  construction.  The  usual  commission 
in  such  cases  Is  10  per  cent.  Bat  the  decree 
of  November  23,  1807,  seems  to  remove  this 
doubt  by  adjudicating  as  follows:  "On  all 
moneys  paid  over  to  Eldmund  Kearney  under 
this  decree  the  executors  are  to  have  the 
statutory  commissl(Hi8."  All  the  moneys  in- 
Tolved  were  paid  over  under  this  decree. 
The  decree  In  this  respect  has  direct  refer- 
ence to  "moneys  paid  over  to  Edmund  Kear- 
ney," and  we  think  the  court  construed  It  c(w^ 
rectly  In  allowing  the  executors  6  per  cent, 
for  paying  over. 
The  motion  Is  overruled. 


CENTRAL  KENTtrCKT  ASYLUM  FOB 

THE  INSANE  v.  KNIGHTON.i 

(Court  of  Appeals  of  Kentucky.    March  21, 

1902.) 

INSANB  PBRSONB-LIABILmr  OP  PARBTNT  FOB 
BOARD   OF   CHILD    IN   ASTLUU. 

Under  Kr.  St.  i  257,  making  the  parent 
liable  for  tlie  board  of  a  child  In  a  state  Insane 
asylum  where  the  parent  has  soffioient  estate 
for  the  support  of  such  patient,  the  parent  is 
not  liable  for  tbe  board  of  an  adnlt  child. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"To  be  officially  reported." 

Action  by  the  Central  Kentucky  Asylam 
for  the  Insane  against  Anna  M.  Knighton 
to  recover  for  board  and  maintenance  of  de- 
fendant's daughter.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Holt  &  Alexander,  for  appellant.  F.  Ha- 
gao,  for  api>ellee. 

BURNAM,  J.  In  August,  18B0,  Blan<A 
Knighton,  an  nnmarried  woman,  was  ad- 
Judged  to  be  a  person  of  unsound  mind  by 
the  Jefferson  circuit  court,  and  committed  to 
the  plaintiff  asylum,  where  she  has  ever  since 
remained  at  the  expense  of  the  state.  This 
action  was  instituted  on  the  13th  of  Novem- 
ber, 1000,  by  the  appellant  against  the  appel- 
lee, Anna  M.  Knighton,  mother  of  Blanch 
Knighton,  for  |4,400,— 21  years'  board  and 
maintenance  of  her  Insane  daughter,  Blanch, 
—under  secticm  257  of  the  Kentucky  Stat- 
utes, which  reads  as  follows:  "Where  pa- 
tients who  have  been  or  may  be  supported  in 
either  of  said  asylums,  have  or  shall  acquire 
estate  which  can  be  subjected  to  debt,  the 
board  of  commissioners  of  such  asylam, 
when  reliably  informed  of  tbe  fact.  Is  aa- 

'Raportad  by  Edward  W.  Hlnes,  Biq.,  ol  tha  Frank- 
tort  bar,  and  tormarly  atata  rcportar. 


tborlzed  and  directed.  In  ereiy  nidi  case,  ta 
sue  for,  in  the  name  of  the  asylam,  and  re- 
cover the  amount  of  said  patioif  s  board,  at 
the  rate  of  two  hundred  dollars  per  year,  or 
■o  much  thereof  as  such  estate  will  suffice 
to  pay  for  the  time  they  shall  have  been 
respectively  kept  and  maintained  th»'etai, 
and  not  otherwise  paid  for,  and  by  proper 
proceedings  to  aabject  their  estates,  respec- 
tively, to  tbe  payment  thereof;  and  when  the 
husband,  wife  or  parent  of  any  such  patient, 
who  has  been  or  may  be  supported  hi  either 
asylum,  shall  have  estate  sufficient  for  the 
support  of  such  patient,  in  addition  to  tbe 
support  of  any  others  who  may  be  dep»ident 
on  such  husband  or  parent  in  like  manner 
to  sue  and  recover  from  such  hosband  tfa» 
amount  of  his  wife's  board,  and  ftom  such 
parent  the  amoimt  of  his  or  her  child's  board, 
at  the  rate  aforesaid,  for  the  time  they  shall 
have  been  respectlvdy  supported  by  sncb 
asylum.  The  net  snm  realized  in  such  salts 
shall  be  paid  over  to  the  state  auditor,  who 
shall  cover  into  the  public  treasury."  Tbe 
appellee  Interposed  a  general  demarrer  to  the 
petition,  which  was  sustained.  It  appeaza 
from  the  pleadings  and  agreed  statement  of 
facts  filed  In  the  record  that  Blanch  Knigh- 
ton was  38  years  of  age  at  tbe  date  of  the 
inquest  and  commitment  that  she  had  no  es- 
tate of  any  kind,  either  then  or  now;  that 
her  mother,  the  appellee,  is  a  widow,  wltb 
no  other  person  dependent  on  her  for  sup- 
port and  owns  real  estate  worth  at  least 
$15,000,  which  she  acquired  subsequent  to 
the  death  of  her  husband;  that  the  lonatlc 
had  been  maintained  at  the  expense  of  th» 
state  since  her  commitment  more  than  Zl 
years,  except  that  she  had  been  clothed  by 
her  mother.  It  la  contended  for  appellant 
tbat  at  common  law  tbe  parent  is  bound  not 
only  for  tbe  support  of  a  minor  child,  bat 
that  this  liability  continues  aftw  majority. 
If  from  accident  or  disease  the  dilld  is  in- 
capable of  self-support  and  that  tbis  lia- 
bility la  not  in  any  way  curtailed  or  abridg- 
ed by  the  statute;  and  this  contention  Is 
supported  by  a  formidable  argument  and  a 
long  array  of  common-law  authmrltlea.  Bat 
the  question  cannot  be  regarded  as  an  open 
one  in  this  state.  In  the  case  of  Com.  v. 
WiUls'  Bx'r  (decided  in  March,  188S),  the 
syllabus  of  which  is  reported  in  7  Ky.  Law 
Rep.,  the  precise  question  involved  upon  this 
appeal  was  considered,  and  the  court  said: 
"The  statute  authorizing  the  board  of  com- 
misslonoa  to  sue  the  husband  whose  wife 
may  be  the  patient  or  the  parent  whose 
child  is  the  patient  evidently  means  where 
the  child  is  under  age,  or  the  parent  under 
a  legal  obligation  to  support  him.  Being  en- 
titled to  the  services  of  the  child  until  of 
age,  there  is  some  reason  for  holding  the 
parent  to  a  legal  liability  when  the  neces- 
sities of  the  child  requbre  that  he  should  be 
supplied  with  food  and  clothing;  but  wben 
of  full  age,  the  parent  being  entitled  to  no 
contrtd  over  the  child,  and  having  no  right 
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to  his  CBStody  or  services,  no  such  legal  obli- 
gation exists,  and  none  can  be  created  by  stat- 
ute unless  by  consent  of  th«  parent.  He  may 
contract  to  support  the  child,  and  it  would 
be  binding,  but  not  otherwise."  The  statute 
under  which  that  case  was  decided  was  sub- 
stantially the  same  as  section  257  of  the 
Kentucky  Statutes,  under  which  this  action 
is  brought;  and,  after  a  full  and  careful 
consideration  of  the  very  able  and  learned 
brief  of  counsel,  the  court  has  decided  to 
adhere  to  the  law  as  announced  In  the  Willis 
Case. 
Judgment  afllrmed. 

RBDD  et  al.  t.  REDD  et  al.i 

(Court  of  Appeals  of  Kentucky.    March  20, 

1002.) 

FRACDULBNTCONVBYANCES-TRANSFESR  FROM 
FATHER  TO  SON— PRESUMPTION  OF  FRAUD 
— PRBFEmBNCB  OF   CREDITOR. 

1.  While  the  eonrta  will  closely  scrutinize 
transactions  between  father  and  son  when  at- 
tacked by  antecedent  creditors  of  either  who 
are  shown  to  have  suffered  therefrom,  the  bur- 
den is  union  the  one  asserting  the  fraud,  and 
the  court  will  not  presume  fraud  from  the 
mere  fact  of  relationship. 

2.  A  transfer  by  an  insolTent  debtor  to  his 
sou  in  discharge  of  an  antecedent  debt  will 
not  be  set  aside  as  fraudulent  as  to  creditors 
in  the  absence  of  any  fraud,  though  it  was 
executed  with  the  design  to  prefer  the  son  to 
the  exclusion  of  other  creditors,  the  remedy 
being  an  action  to  have  the  transfer  declared 
to  operate  a?  an  assignment  for  the  benefit 
of  creditors. 

Appeal  from  circuit  court,  Harrison  coun- 
ty. 
"Not  to  be  officially  reported." 
Action  by  J.  C.  Redd  and  others  against 
S.  B.  Redd  and  Wllliard  Redd  to  set  aside 
a  conveyance  as  fraudulent  Judgment  for 
defendants,  and  plalntlfTs  appeal.  Affirm- 
ed. 

W.  S.  Cason,  for  appellanta  Berry  & 
Webster,  for  appellees. 

O'REAR,  J.  B.  B.  Redd  was  Indebted  be- 
yond his  assets  and  ability  to  pay.  While 
so  circumstanced,  he  paid  to  his  son,  Wll- 
liard Redd,  appellee,  $1,000,  raised  by  a 
mortgage  on  the  debtor's  land.  This  sum 
was  Invested,  or  the  most  of  It  was,  In 
paying  for  a  tract  of  64  acres  of  land  con- 
veyed to  the  son  about  that  date.  The  cred- 
itors of  the  debtor  bring  this  action  to  sub- 
ject tlie  land,  alleging  that  the  transaction 
was  fraudulent  as  to  the  father's  creditors, 
being  voluntary,  as  they  assert.  The  proof 
shows  that  the  younger  man  and  his  wife 
had  loaned  to  S.  B.  Redd  from  time  to  time 
various  sums  of  m<mey,  aggregating,  with 
interest,  something  over  $700.  The  father 
paid  this  sum  in  the  transaction  in  ques- 
tion. The  balance  of  the  $1,000  both  the 
father  and  son  testify  was  repaid  to  the 
former  before  this  suit  was  filed.    The  court 

■  Reported  bjr  Edward  W.  Hlnea,  Esq.,  at  tbe  Frauk- 
tort  bar,  and  formerly  state  reporter. 


below  dismissed  the  petition  of  tbe  credit- 
ors. 

The  courts  ■will  closely  scrutinize  transac- 
tions between  father  and  son  when  attack- 
ed by  antecedent  creditors  of  eJther  who  are 
shown  to  have*  suffered  therefrom,  and  will 
look  more  closely  hito  such  than  to  transac- 
tions between  strangers.  But  we  cannot  as- 
sume, merely  from  the  fact  of  relationship 
and  loss  to  a  creditor,  that  there  has  been 
fraud  in  the  dealings  between  kinsmen.  In 
such  case  the  burden  remains  as  it  Is  placed 
by  the  law  In  all  such  cases,  viz.,  upon  the 
one  asserting  the  fraud,  to  prove  It  by  evi- 
dence of  the  fact.  The  presumption  of  hon- 
esty hi  the  purpose  of  the  transaction  ap^ 
plies  in  these  cases,  as  In  all  others,  and 
must  be  overcome  by  direct  or  circumstantial 
proof  more  than  merely  sufficient  to  raise  a 
doubt.  It  must  produce  a  conviction  In  the 
mind  that  the  fraud  existed.  Meyer  v. 
Brown  (Ky.)  39  S.  W.  705;  Jones  v.  Simp- 
son, 116  TJ.  S.  615,  0  Sup.  Ct.  538,  29  L.  Ed. 
742;  Beatty  v.  Dudley,  80  Ky.  384.  That 
S.  B.  Redd,  while  Insolvent,  preferred  bis 
eon  in  the  payment  of  his  debt  to  the  exclu- 
sion of  other  creditors  would  have  been  the 
basis  of  an  appropriate  action  under  the 
statute  against  such  preferences  If  It  had 
been  begun  within  the  statutory  period.  But 
this  Is  not  that  action.  Beatty  v.  Dudley, 
supra. 

The  Judgment  of  the  chanc^Ior  must  be 
affirmed. 


J.  I.  CASE  THRESHING  MACH.  CO.  v. 

GARDNER  et  al.i 

(Court  of  Appeals  of  Kentucky.     March   19, 

1902.) 

PRINCIPAL  AND  AQENT  —  UNAUTHORIZED 
WARRANTY  BY  AGENT— AGENT  HELD  PER- 
SONALLY LIABLE  NOT  ENTITLED  TO  BE  RE- 
IMBURSKD  BY  PRINCIPAL. 

Where  an  agent  to  sell  machines  was  au- 
thorized by  the  principal  to  make  a  warranty 
requiring  the  buyer  to  make  a  test  at  once,  and 
give  prompt  notice  of  any  defect,  so  tliat  it 
might  he  remedied,  if  possible,  a  warranty  by 
the  agent,  giving  the  buyer  the  absolute  right 
to  return  the  machine  if  it  should  not  give  sat- 
isfaction during  the  first  week  of  its  use,  va- 
ried materially  from  the  warranty  the  agent 
was  authorized  to  make,  and  he,  liaving  been 
held  personally  liable  thereon,  cannot  look  to 
the  principal  to  reimburse  him. 

Appeal  from  circuit  court,  Carlisle  county. 

"Not  to  be  officially  reported." 

Action  by  Gardner,  Green  &  Co.  against 
the  J.  I.  Case  Threshing  Machine  Company 
to  recover  money  paid  for  defendant.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Reversed. 

S.  B.  &  R.  D.  Vance  and  Fish,  Carry,  Up- 
bam  &  Black,  for  appellant.  Robertson  & 
Thomas,  for  appellees. 

PAYNTER,  J.  The  appellees,  Gardner, 
Green  &  Co.,  were  the  agents  of  the  appel- 

'Reported  by  Edward  W.  HInes,  E8q.,ot  the  Frank- 
tort  bar,  and  formerly  state  reporter. 
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laUt  at  Mayfleld,  Ky^  In  the  sale  of  engines. 
There  was  a  wtittea  coutxact  between  the 
parties,  which  particularly  described  the 
terms  and  conditions  upon  which  the  en> 
glnee  were  to  be  sold.  A.  A.  Hurt  and  oth- 
ers signed  an  order  for  the  purchase  of  an 
engine.  It  was  delivered  to  appellees  for 
Hurt  and  his  associates  at  the  price  of  $550. 
In  the  fall  of  the  same  year  there  was  a 
complaint  about  the  engrlne,  whereupon  ap- 
pellees supplied  a  new  cylinder  to  take  the 
place  of  the  one  that  was  sold  with  It  At 
tills  time  the  purchasers  had  not  paid  for  it, 
and  declined  to  do  so,  unless  the  appellees 
would  give  them  a  gruaranty  that  the  engine 
would  give  satisfaction  during  the  first  week 
of  Its  operation  of  the  threshing  season  of 
1899.  Hurt  and  others  sued  the  appellees 
upon  the  warranty  which  they  had  given 
him,  and  recovered  a  judgment  thereon.  This 
action  was  instituted  by  the  appellees  against 
the  appellant  to  recover  the  amount  which 
they  were  compelled  to  pay  by  reason  of  the 
Judgment  of  Hurt  and  others  against  them. 
The  {^peliant  filed  an  answer,  in  which  It 
denied  Its  liability  upon  the  warra&ty  which 
appellees  had  given,  and  that  it  had  not  au- 
thorized them  to  make  such  warranty  as  they 
had  made.  It  avers  that  the  only  warranty 
which  appellees  were  authorized  to  make  Is 
as  follows:  "It  Is  warranted  to  be  made  of 
good  material,  and  durable  with  good  care, 
to  do  as  good  work  as  any  made  in  the 
United  States,  directions  of  the  manufac- 
turers intelligently  followed.  If  purchasers, 
by  doing  so,  after  a  trial  of  ten  days  are 
uhable  to  make  same  operate  well,  written 
notice  shall  at  once  be  given  to  J.  I.  Case 
T.  M.  Company,  at  Racine,  Wis.,  and  also 
to  the  agent  from  whom  purchased,  stating 
wherein  it  fails  to  fulfill  the  warranty,  and 
reasonable  time  shall  be  given  the  company 
to  send  a  competent  person  to  remedy  the 
dlfflcnlty,  the  purchaser  rendering  tiecessary 
and  friendly  assistance;  said  company  re- 
serving the  right  to  replace  any  defective 
part  or  parts,  and,  if  then  the  machinery 
cannot  be  made  to  fill  the  warranty,  the  part 
that  falls  is  to  be  returned  by  the  purchaser, 
free  of  charge,  to  the  place  where  received, 
and  another  substituted  therefor  that  shall 
fill  the  warranty,  or  the  notes  and  money 
for  such  part  immediately  returned,  and  no 
further  claim  made  on  the  company.  Fail- 
ure so  to  make  such  trial  or  to  give  such 
notices  In  any  respect  shall  be  conclusive 
evidence  of  due  fulfillment  of  warranty  on 
the  part  of  said  company,  and  that  the  ma- 
chinery Is  satisfactory  to  the  purchasers; 
and  any  assistance  rendered  by  the  company. 
Its  agents  or  savants,  In  operating  or  tn 
remedying  any  actual  or  alleged  defect,  either 
before  or  after  the  ten-days  trial,  shall  In  no 
case  be  deemed  a  waiver  of  or  excuse  for 
any  failure  of  the  purchaser  to  fully  keep 
and  perform  the  conditions  of  this  warranty. 
When,  at  the  request  of  the  purchaser,  a 
man  Is  sent  to  operate  the  above  machinery. 


which  is  fotmd  to  have  been  cardessly  or 
Improperly  handled,  said  company  putting 
same  in  working  order  again,  the  expense 
Incurred  by  J.  I.  Case  T.  M.  Co.  shall  be 
paid  by  said  purchase:.  If  any  part  of  the 
machinery  (excepting  belting,  which  Is  not 
guarantied)  falls,  from  defect  of  material, 
while  this  warranty  is  In  force,  the  company 
has  the  option  to  repair  or  to  replace  the 
same  on  presentation  of  the  defective  part 
or  parts,  but  deficiency  or  defect  in  any  piece 
shall  not  condemn  other  parts.  It  Is  further 
understood  and  expressly  agreed  that  any 
breach  of  this  warranty  or  any  <Hnlssion  on 
the  part  of  the  company  does  not  confer  any 
right  of  damage  tor  delay  or  loss  of  work, 
and  shall  not  affect  the  rights  of  the  parties 
with  respect  to  any  otb&c  machinery  sold  the 
purchasers,  or  any  warranty  of  such  other 
machinery;  and  no  cause  of  action  arising 
out  of  this  contract  or  transaction  shall  be 
offset  or  counterclalmed  against  any  liability 
of  the  purchaser  arlsUig  out  of  any  other 
contract  or  transaction.  Failure  to  fully  set- 
tie  on  delivery  as  above  promised,  or  to  com- 
ply with  any  of  the  conditions  of  this  war- 
ranty on  purchaser's  part,  or  any  change  In 
the  terms  of  this  warranty  by  any  person 
whomsoever,  agent  <»:  otherwise,  by  addition, 
erasure,  or  waiver,  discharges  the  company 
from  all  liability  whatever."  No  reidy  was 
filed  to  this  answer.  The  law  and  facta 
were  submitted  to  the  court,  and  he  separat- 
ed the  findings  of  fact  and  law.  Amnng 
other  findings  of  fact;  it  found  that  Hurt  and 
others  would  not  pay  or  agree  to  iwy  for 
the  engine  without  warranty  that  It  would 
do  good  work,  with  competent  and  experi- 
enced men  handling  It,  for  the  first  week 
of  the  threshing  season  of  1899.  The  court 
found  the  law  to  be  that  the  warranty  given 
by  the  appellees  in  their  own  names  to  Hurt 
and  others  did  not  substantially  depart  from 
the  appellant's  regular  warranty.  The  rec- 
ord shows  that  Gardner,  Oreen  &  Co.  bad  no 
authority  under  their  contract  of  employment 
to  make  any  warranty  other  than  that  con- 
tained In  the  contract  which  the  purchasers 
were  required  to  sign  for  the  property  which 
they  purchased,  one  of  which  was  signed  by 
Hurt  and  others  when  they  purchased  the 
engine,  and  which  la  quoted  above. 

If  the  court  erred  in  construing  the  contract 
containing  the  warranty,  then  it  follows  that 
Its  conclusion  as  to  what  should  be  the 
judgment  in  the  case  la  erroneous.  The 
court  found  that  there  was  a  spedflc  war- 
ranty made  by  the  appellees  in  theb:  name. 
It  was  evidently  of  the  (pinion  that,  if  It 
departed  substantially  from  the  one  which 
appellant  had  made  and  agreed  to  make. 
It  was  not  bound  thereby.  There  might  be 
circumstances  under  which  the  principal 
might  1)0  bound  by  an  unauthorized  warranty 
by  the  agent.  If  the  agent  made  a  warranty 
In  the  sale  of  the  principal's  propaiy  In 
violation  of  his  contract  of  agency,  although 
he  would  be  liable  on  1^  and  a  recoveiy 
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ahoDld  be  had  against  blm  therein,  still  be 
would  not  be  entitled  to  be  reimbursed  by 
bis  prlndiKiL  In  the  contract  of  sale  which 
appellees  made  to  Hurt  and  others  It  was 
provided  that  there  should  be  no  change  In 
the  torms  of  the  warranty  by  the  appellant's 
agent  by  addition,  erasure,  or  waiver.  If 
such  was  done,  the  appellant  was  to  be  dis- 
charged frmn  all  liability.  Under  the  terms 
of  the  appellant's  warratity, '  If  the  purchas- 
ers, after  trial  of  10  days,  were  unable  to 
make  the  engine  operate  well,  they  were  to 
give  written  notice  at  once  to  the  appellant 
and  appellees,  stating  wherein  it  failed  to 
fulfill  the  warranty,  and  the  appellant  was 
to  have  reasonable  time  In  which  to  send  a 
competent  person  to  remedy  the  difficulty, 
the  purchaser  rendering  necessary  and  friend- 
ly astistance.  ■  If  any  part  or  parts  were 
found  defective,  and  the  machine  could  be 
made  to  fill  the  warranty,  the  part  that  failed 
was  to  be  returned  to  the  place  where  re- 
ceived, and  another  substituted  therefor  that 
would  fln  the  warranty.  Under  the  warranty 
which  appellees  made,  upon  which  they  were 
sued,  if  the  machine  did  not  give  satisfac- 
tion the  first  week  of  the  threshing  season 
of  1899,  th«i  the  parties  were  under  no 
obligatlou  to  keep  it  Under  the  warranty 
which  appellant  made  it  had,  after  notice 
that  the  engine  did  not  operate  well,  reason- 
able time  to  send  a  competent  man  to  ex- 
amine it,  and.  If  found  to  be  defective  In 
any  respect,  to  correct  It  or,  if  that  could 
not  be  done  without  new  parts,  it  had  the 
right  to  supply  them,  and  thus  make  It  ful- 
fill the  warranty.  The  warranty  which  ap- 
pellees gave  differed  radically  and  materially 
from  the  one  appellant  made.  It  Is  not  neces- 
sary to  decide  whether  or  not  under  the 
warranty  made  by  appellees.  Hurt  and  oth- 
ers could  have  capriciously  said  the  engine 
did  not  give  satisfaction,  and  so  refuse  to 
keep  it  It  results 'fiDin  these  views  that 
the  court  below  erred  in  interpreting  the 
contract  Ihna  holding  that  the  appellant  was 
liable  on  the  warranty  made  by  appellees. 
Limited  and  conditional  warranties,  like  the 
one  whldi  the  appelant  gave  to  Its  pur^ 
chasers,  are  valid,  and  such  contracts  are 
enforceable,  unless  their  provislotis  are  waiv- 
ed. The  seller  is  bound  to  make  the  test 
in  the  manner  provided  for,  and  within  the 
time  specifled;  and.  If  the  test  proves  un- 
8atiBfact<H7,  be  must  give  the  notice  at  the 
time  and  bi  the  manner  and  to  the  persons 
specifled.  If  the  contract  provides  for  re- 
placing the  article,  he  must  allow  a  reaaob- 
able  opportunity  for  doing  so. 

The  condnslon  we  have  reached  obviates 
the  necessity  of  determining  whether  the  rec- 
ord of  the  suit  of  Hurt  and  others  against 
Gardner,  Green  ft  Co.  and  Exhibit  J  are 
made  parts  of  the  record  by  the  bill  at  ex- 
ceptions. 

Tbe  Judgment  Is  reversed  for  proceedings 
consistent  with  this  opinion. 
07  8.W.— 24 


CAMPBELL  OOUNTT  r.  TRAPP.» 

(Oonrt  of  Appeals  of  Kentady.     Bfardi  10, 

1902.) 

BRIDGE  COMMISSIONBRr-FOWBR  TO  FIX  TBUf 

—REVOCATION   OF  APPOIMTMBNT— ABCOjI- 

TION  OF  OFFICB-OOHPBNSATION. 

Ky.  St  {  4820,  providing  that  the  fiscal 
conrt  of  a  coanty  may  appoint  a  special  com- 
missioner to  let  oat  and  snperintend  the  con- 
stmction  or  repairing  of  any  bridge  or  bridges, 
and  fix  hia  compensation  therefor,  did  not  au- 
thorize the  fiscal  court  to  appomt  a  bridge 
commissioner  for  a  term  of  four  years,  and  to 
fix  his  salary  for  that  time,  and  therefore  one 
who  was  thna  appointed  held  the  office  subject 
to  the  right  of  the  fiscal  court  to  revoke  the 
appointment  either  bv  removing  him  from  of- 
fice or  by  abolishing  the  office. 

Appeal  from  circuit  court,  Campbdl  coun- 
ty. 

"To  be  officially  reported." 

Action  by  O.  Lb  Trapp  against  Campbell 
county  to  recover  compensation  for  services. 
Judgment  for  plalntlfr,  and  defendant  ap- 
peals.   Reversed. 

Ramsey  Washington,  fbr  appellant  O.  T. 
Bakor,  for  appellee. 

GUFFY,  C.  J.  The  appellee  instltnted  this 
action  in  the  Campbell  circuit  conrt  against 
the  appellant  seeking  to  recover  Judgment 
against  it  for  |800,  besides  Interest  and  ^t 
It  Is  dalmed  in  the  petition  that  the  fiscal 
court  of  Campbell  county  elected  the  plain- 
tiff bridge  commissioner  of  Campbell  county 
for  a  term  of  four  years  from  December  21, 
1897,  and  fixed  his  salary  at  $800  per  an- 
num. It  is  further  alleged  in  the  petition 
that  the  fiscal  court  of  Campbell  county  re- 
fused to  pay  plaintiff  the  said  salary;  hence 
he  instituted  this  suit  The  substance  of  the 
answer  of  appellant  is  a  denial  that  lYapp 
was  ever  elected  bridge  commissioner,  or 
that  he  was  ever  a  bridge  commissioner  for 
Campbell  county.  It  Is  further  allied  that 
at  a  special  term  of  the  Campbell  county 
court  held  at  the  court  house  at  Alexandria 
on  January  5th,  it  made  an  ordw  setting  aside 
the  said  order  of  December  21,  1897,  and  said 
order  removed  said  Trapp  from  said  alleged 
office,  and  abolished  the  said  office  of  bridge 
commissioner.  Various  motions  to  strike  out 
and  demurrers  were  entered  and  decided  by 
the  circuit  court  which  we  deem  It  unneces- 
sary to  discuss  or  recite,  nor  is  it  material 
to  determine  in  detail  the  sufficiency  of  either 
the  petiti<Hi  as  amended  or  the  answer  as 
amended.  The  action  having  been  submitted 
on  tbe  various  motions  and  demurrers  and 
exhibits,  the  court  adjudged  in  favor  of  plain- 
tiff, and  rendered  a  Judgment  in  favor  of 
appellee  for  the  sum  claimed,  and  from  that 
Judgment  this  appeal  is  prosecuted. 

It  appears  from  the  record  that  at  a  special 
term  of  tbe  fiscal  court  of  Campbell  cotmty, 
held  at  Alexandria,  21st  day  of  December, 

>  Reported  by  Edward  W.  Hlnea,  Esq.,  of  tbe  FtaaiE- 
(ort  bar,  and  formerly  state  reportsr. 
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1807,  said  court  assumed  to  elect  the  appel- 
lee bridge  commissioner  for  said  county  for 
a  term  of  four  years,  and  fix  his  salary  at 
1800  per  annum,  and  that  be  executed  bond 
to  the  county,  which  was  approved  by  the 
court  In  the  sum  of  $5,000,  for  the  faithful 
discharge  of  his  duties,  and  took  the  oath 
required  by  law.  It  further  appears  that  at 
a  special  term  of  said  court  held  at  the  town 
aforesaid  on  January  6,  1898,  an  order  was 
made  attempting  tr>  set  aside  the  alleged  or- 
der of  December  21,  1897,  and  to  remove  said 
Trapp  from  said  alleged  office  and  abolish 
said  office  of  bridge  commissioner.  It  fur- 
ther appears  that  at  a  r^ular  term  of  the 
fiscal  court  held  at  the  place  aforesaid  April 
6,  1898,  the  order  of  December  21,  1897,  ap- 
pointing said  Trapp  bridge  commissioner, 
was  rescinded,  and  Trapp  removed  from  of- 
fice, and  that  said  office  of  bridge  commis- 
sioner was  abolished.  The  contention  of  ap- 
pellee is  that  the  order  of  appointment  or 
election  of  appellee  as  aforesaid  was  legal 
and  binding,  and  that  he  thereby  became 
entitled  to  hold  the  office  of  bridge  commis- 
sioner for  said  county  for  the  term  of  four 
years  at  a  salary  of  $800  p^  annum,  and 
It  is  Insisted  that  the  fiscal  court  could  not 
abolish  said  office,  or  remove  said  TVapp 
therefrom,  and  that  subsequent  orders  relied 
upon  by  appellant  are  nuU  and  void,  and  we 
are  referred  to  many  authorities  to  sustain 
the  proposition  that  the  court  after  its  ad- 
journment In  December,  had  no  power  to  set 
aside  the  order  of  Decembw  21,  1897.  So  far 
as  the  general  doctrine  of  the  power  of  a 
court  after  the  expiration  of  a  term,  over  its 
ordors.  Is  concerned,  the  authorities  may  be 
said  to  sustain  appellee's  contention.  It  is, 
however,  insisted  for  appellant  that  no  such 
question  is  involved  In  this  controversy.  It 
Is  provided  in  section  4818,  Ky.  St,  that  the 
fiscal  court  of  any  county  wherein  the  roads 
are  worked  by  taxes  may,  at  Its  first  regu- 
lar term  after  the  taking  effect  of  this  act 
appoint  a  supervisor  of  roads  for  and  in  its 
county,  who  shall  hold  his  office  for  tiie  term 
of  two  years,  and  until  his  successor  Is  ap- 
pointed and  qualified,  unless  sooner  removed 
by  the  fiscal  court  Section  4320,  Ky.  St, 
reads  as  follows:  "The  fiscal  court  may  ap- 
point a  special  commissioner  to  let  out  and 
superintend  the  construction  or  repairing  of 
any  bridge  or  bridges,  and  fix  his  compensa- 
tion therefor:  provided,  however,  that  the 
supervisor  shall  not  be  liable  for  any  defect 
or  failure  in  regard  to  such  bridge;  but  the 
special  commissioner  shall  be  liable  therefor 
and  the  court  shall  require  him  to  give  bond 
with  surety."  The  section  supra  seems  to  be 
the  only  authority  conferred  upon  the  fiscal 
court  to  appoint  a  bridge  commissioner,  and 
it  will  be  seen  that  uo  term  of  office  is  fixed, 
but  he  may  be  appointed  to  superintend  the 
construction  or  repairing  of  any  bridge  (V 
bridges,  and  shall  execute  a  bond.  It  is  the 
contention  of  appellant  that  the  fiscal  court 


had  no  power  to  appoint  said  commissioner 
for  any  definite  term,  nor  fix  bis  salary,  but 
that  he  was  merely  an  agent  of  the  county  to 
do  certain  business  or  superintend  certain 
work,  and  that  bis  employment  could  be  ter- 
minated at  the  pleasure  of  the  court  In 
Johnson  v.  Cavanah  (Ky.)  M  S.  W.  853,  it 
was  held,  quoting  from  the  syUabus:  "Un- 
der section  4868,  Ky.  St,  manage'  of  the 
workhouse  Is  the  mere  agent  of  the  county 
court  and  the  fiscal  court  Is  clothed  wltlt 
lawful  authority  to  remove  incumbent  at  any 
time.  In  its  discretion."  It  is  further  said,  in 
discussing  the  question  involved:  "In  the 
case  of  Johnson  v.  Olnn  (Ky.)  49  S.  W.  470, 
in  which  the  power  of  a  county  superintend- 
ent to  remove  at  his  discretion  the  county 
board  of  examiners  appointed  by  him  was 
construed  and  determined,  this  court  said: 
•The  general  rule  is  that  where  the  power 
of  appointment  is  conferred  in  gen»al  terms, 
without  restriction,  the  power  of  removal  In 
the  discretion  at  wlU  of  the  appointing  pow«' 
is  Implied,  and  always  exists,  unless  restrain- 
ed and  limited  by  some  provision  of  the 
law.'"  In  Williams  v.  aty  of  Nevyport  12 
Bush,  438,  the  court  had  under  consideration 
the  rights  of  the  chief  of  the  fire  department 
of  the  city  and  the  power  of  removal.  The 
court  held  In  that  case  that  the  city  council, 
having  been  empowered  to  organize  a  fire 
department  it  followed  that  the  power  of  se- 
lecting the  officers  to  control  that  depart- 
ment belonged  to  that  body.  They  fixed  the 
term  of  office  of  the  chief  of  the  flte  depart- 
ment at  two  years,  salary  to  be  at  the  rate 
of  $60  per  month.  He  was  also  ex  officio  one 
of  the  board,  whose  duties  were  to  make 
and  enforce  such  rules  as  might  be  neces- 
sary to  operate  this  department  of  the  gov- 
ernment It  was  held  by  the  court  that 
there  was  no  contract  between  the  appellant 
and  the  city  by  which-  the  services  of  the 
former  had  been  secured  to  the  city  for  any 
length  of  time.  It  was  optional  with  appel- 
lant, after  the  acceptance  of  the  office,  for 
him  to  retain  it  or  not  and,  upon  his  resigna- 
tion, no  action  could  have  been  mahitained 
against  him  by  the  city.  It  Is  further  said 
in  the  opinion,  "Although  an  officer  may  be 
elected  or  appointed  for  a  fixed  period,  yet 
when  he  is  not  bound,  and  cannot  be  cacapel- 
led  to  serve,  for  the  whole  time,  such  Sec- 
tion or  appointment  cannot  be  construed  a 
contract  of  hire  for  a  stipulated  term.  The 
council,  in  organizing  the  fire  department 
created  the  chief  of  the  department  fixed 
bis  term  at  two  years,  and  appointed  the 
appellant  Williams.  This  was  not  a  contract 
between  the  city  and  appellant  nw  was  it 
obligatory  on  the  latter  to  serve  the  two 
years."  In  Wheatly  v.  City  of  Covington, 
11  Bush,  18,  this  court  had  under  considera- 
tion a  question  somewhat  similar  to  the  one 
at  bar,  and  In  discussing  the  rights  of  the 
officer  said:  "Where  specific  oompenaatioB 
is  given  by  law  to  a  put^c  officer  by  way 
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of  fees  or  commissions  for  the  performance 
of  speclflc  duties,  the  true  rule  would  seem  to 
be  that  he  Is  uot  entitled  to  the  compensa- 
tion, unless  be  performs  the  services;  nor 
can  he  recover  damages  on  account  of  having 
been  prevented  from  performing  the  services 
whereby  he  would  have  earned  the  designat- 
ed compensation.  If  one  party  to  a  contract 
offers  to  perform  his  agreement,  but  is  pre- 
vented by  the  other,  the  offer  will  be  con- 
strued as  performance,  or  as  excusing  non- 
performance, by  the  party,  so  that  he  may 
recover  the  whole  compensation  agreed  to 
be  given,  or  the  damages  sustained  In  conse- 
quence of  not  being  allowed  to  perform  his 
part;  but  employment  In  a  public  office  cre- 
ates no  such  rights  or  Uabilities."  It  will 
be  seen  that  section  4320,  before  quoted,  does 
not  fix  any  term  of  office  for  the  bridge  com- 
missioner, nor  Is  there  anything  In  the  sec- 
tion to  indicate  that  It  was  the  intention 
of  the  legislature  to  authorize  the  court  to  fix 
any  definite  term  of  office,  nor  to  fix  an  an- 
nual salary;  in  fact  the  expression,  "to  let 
out  and  superintend  the  construction  or  re- 
pairing of  any  bridge  or  bridges  and  fix  bis 
(N'mpensatlon  therefor,"  would  seem  to  indi- 
cate that  his  appointment  was  Intended  only 
to  hire  him  to  let  out,  etc.,  some  designated 
bridge  or  bridges,  and  to  fix  bis  compensa- 
ti6n  therefor.  We  have  already  seen,  from 
the  quotations  heretofore  made  from  decl- 
Blooa  of  this  court,  that  the  general  rule  is 
that,  where  a  general  power  of  appointment 
is  given  without  restriction,  the  power  re- 
mains In  the  body  making  the  appointment 
or  election  to  remove  the  Incumbent  at  will. 
It  Is  also  a  well-settled  rule  of  law  that 
the  power  which  can  create  an  office  can 
abolish  the  same  at  will,  and  persons  accept- 
ing an  appointment  or  election  to  such  an  of- 
fice hold  subject  to  the  right  of  the  power 
creating  the  office  to  abolish  the  same  at 
wllL 

Our  conclusion  Is  that  section  4320  did  not 
confer  upon  the  fiscal  court  the  power  to 
elect  or  appoint  the  plaintiff  as  bridge  com- 
missioner for  the  term  of  four  years,  cr  to  fix 
or  allow  him  an  annual  salary  of  $800  per 
annum.  If  he  was  invested  with  any  author- 
ity at  all  by  virtue  of  the  order  or  so  called 
election  of  December  21,  1807,  he  held  the 
same  subject  to  the  right  of  the  fiscal  cnurt 
to  revoke  the  appointment,  either  by  remov- 
ing him  from  office  or  by  abolishing  the  of- 
fice hi  toto,  which  it  apt>ear8  the  fiscal  court 
proceeded  to  do  on  Januarj-  5,  1898.  If  the 
plaintiff  rendered  any  services  for  the  coun- 
ty before  .Tanuary  5.  1808,  it  would  be  the 
duty  of  the  fiscal  court  to  pay  him  a  rea- 
sonable sum  for  such  services,  upon  a  proper 
presentation  of  his  claim  to  such  court. 

For  the  reasons  Indicated,  the  Judgment 
appealed  from  is  reversed,  and  cause  remand- 
ed, with  directions  to  dismiss  appellee's  peti- 
tion, and  for  proceedings  consistent  herewith. 
Also,  see  Bank  t.  Johnson  (Ky.)  50  S.  W. 
8^. 


BIROHKTT  V.  B.\XK  OF  SIIELBYVIIX,E.i 

(Court  of  Appeals  of   Kentucky.     March  20. 

1902.) 

DEPOSITION— NOTICE-EVIDBNCB  TO  BB  IN- 
TRODUCED. 
Under  Act  May  17,  1886,  regulating  the 
introduction  of  genuine  writings  as  evidence 
for  the  purpose  of  comparison  with  a  disputed 
writiug,  and  providing  that  "a  party  propos- 
ing to  introduce  such  writin^cs  must  give  rea- 
sonable notice  of  his  intentions  to  the  oppo- 
site party  or  his  Bttomey.  with  reasonable  op- 
portxmity  to  examine  theui  before  commence- 
ment of  the  trial,"  a  notice  to  take  depositions 
which  stated  that  "certain  writings  would 
be  submitted  to  the  witness  for  inspection  and 
comparison  was  sufHcient,  though  it  did  not 
state  what  the  writings  were  which  were  to 
be  submitted;  the  deposiitions  being  taken  a 
sufficient  length  of  time  before  the  hearing  to 
afford  the  opposing  party  and  her  counsel  a 
reasonable  opiwrtnnity  to  examine  them  before' 
commencement  of  the  trial. 

Appeal  from  circuit  court,  Shelby  county. 

"To  be  offlelaliy  reported." 

.(>.ctlon  by  the  Bank  of  ShelbyviUe  against 
Maria  B.  Blrchett  and  John  O.  Blrchett  to 
enforce  a  mortgage  lien.  Judgment  for 
plaintiff,  and  defendant  Maria  B.  Blrchett 
appeals.    Affirmed. 

Beard  &  Mrrshall  and  K.  F.  Peake.  for  ap- 
pellant J.  C.  Beckham  &  Son,  for  appel- 
lee. 

nu  RELLE,  J.  This  suit  was  brought  by 
the  Bank  of  ShelbyviUe  to  enforce  a  mort- 
gage given  to  secure  a  note  of  May  19,  1897, 
for  $4,(HX),  payable  12  months  after  date, 
upon  three  lots  of  land  In  Shelby  county,  the 
property  of  Mrs.  Maria  Blrchett  Her  hus- 
band, John  G.  Blrchett,  was  made  a  party 
defendant,  but  was  proceeded  against  by 
warning  order.  Both  the  mortgage  and  note 
purported  to  be  signed  by  both  Maria  B. 
Blrchett  ,and  her  husband.  Mrs.  Blrchett 
answered,  pleading  non  est  factum  as  to 
both  note  and  mortgage,  and  In  a  second 
paragraph  averring  that  at  the  date  of  tl>e 
execution  of  the  note  and  mortgage  she 
was  of  unsound  mind,  and  Incapable  of  ex- 
ecuting and  delivering  the  same,  or  of  mak- 
ing a  contract  By  amendment  she  pleaded 
that  her  husband  forged  her  signature  to  the 
note,  or  caused  it  to  be  forgetl  by  some  one 
unknown  to  her;  that  he  fraudulently  caus- 
ed some  one  else  to  represent  her  before  the 
coimty  clerk  of  Fayette  county  and  acknowl- 
edge the  mortgage;  and  that  the  certificate 
of  acknowledgment  was  a  mistake  of  the 
clerk.  The  bank  amended  its  iictitlon  to 
conform  to  the  proof,  alleging  tliat  the  ¥4,000 
obtained  <mi  tlie  note  and  mortgage  sued  on 
was  applied  by  Mrs.  Birchett  to  lier  u.se  and 
benefit,  checked  out  by  her  Ity' seven  checks 
signefl  by  her,  by  cue  of  which,  for  $3,018.60, 
she  paid  off  and  discharged  a  note  and  mort- 
gage to  the  ShelbyviUe  Trust  Company  for 
$.3,000  and  tntero.>it    Mrs.  Birchett  answered 
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the  petltlMi  as  amended,  denying  tbat  ahe 
executed  any  of  the  checks,  or  got  the  bene- 
fit of  any  of  the  m<»iey;  denied  the  execn- 
tlon  and  delivery  of  the  ttvst  company  $3,000 
mortgage,  or  that  she  signed  or  acknowledg- 
ed any  mortgage  before  the  clerk  of  the 
Shelby  county  court;  and  averred  that,  if 
such  mortgage  existed.  It  was  procured  by 
fraud  practiced  upon  her  in  some  way  im- 
kuown  to  her;  that  on  the  date  of  the  ex- 
ecution of  the  trust  company  mortgage,  April 
18,  1806,  she  was  weak  in  body  and  mind, 
having  been  for  many  we^s  under  the  in- 
fluence of  morphine,  and,  by  reason  of  the 
excessive  use  of  morphine,  incapable  of  mak- 
ing a  contract  of  any  character;  and  that 
any  certiflcate  of  any  officer  certifying  that 
she  signed  or  acknowledged  the  |3,000  mort- 
gage to  the  trust  company  was  a  mistake. 
The  cleric  who  took  the  acknowledgment  to 
the  mortgage  sued  on  remembers  very  little 
of  the  transaction,  and  lias  no  recollection 
of  the  appearance  of  the  woman  who  made 
the  acknowledgment  The  clerk  who  took 
the  acknowledgment  to  the  trust  company 
mortgage  of  April,  1886,  Is  more  definite  in 
his  recollection.  There  is  much  conflict  of 
testimony  as  to  the  handwriting  of  the  va- 
rious signatures  denied  by  Mrs.  Birchett. 
There  Is  S(»ne  testimony  of  acknowledgment 
of  the  indebtedness  sued  on,  and  of  negotia- 
tions to  raise  a  sum  of  money  wha?ewlth  to 
pay  off  that  indebtedness.  This  testimony 
Is  in  part  denied,  and  in  part  attempted  to 
be  explained  on  the  theory  that  the  admis- 
sions were  in  regard  to  a  small  debt  owing 
to  the  bank  by  herself  and  husband,  and 
that  the  proposed  loon  to  be  negotiated  at 
another  bank  was  for  the  purpose  of  effect- 
ing a  compromise.  Upon  the  issues  thus 
made  up,  there  was  naturally  great  conflict 
of  testimony.  It  would  be  unprofitable  to 
go  into  an  elaborate  statement  of  the  testi- 
mony upon  the  various  points.  Certain  gen- 
uine signatures  of  Mrs.  Birchett  were  in- 
troduced for  the  purpose  of  compariscm  with 
the  disputed  signatures,  and  the  original  dis- 
puted writings  and  certain  genuine  writings 
have  been  brought  up  from  the  circuit  court, 
to  be  considered  upon  this  appeal.  Upon 
the  issues  of  fact  the  chancellor  decided  in 
favor  of  the  bank,  and,  fn»n  our  examina- 
tion of  the  testimony  and  the  original  pa- 
pers before  us,  we  do  not  feel  authorized  to 
reverse  his  finding. 

A  question  of  practice  is  nUsed,  und» 
the  act  of  May  IT,  1886  (Ky.  St  §  1649),  reg- 
ulating the  admission  of  evidence  of  dis- 
puted handwriting  by  comparison.  Section 
3  of  the  act  provides  in  reference  to  the  In- 
troduction of  genuine  writings  for  the  pur- 
pose of  comparison:  "A  party  proposing  to 
iutroduce  such  writings  must  give  reasona- 
ble notice  of  his  intentions  to  the  opposite 
party  or  bis  attorney,  with  reasonable  op- 
portunity to  examine  them  before  commence- 
ment of  the  trial."  Notice  was  given  of  the 
taking  of  depositlona  about  a  month  prior 


to  the  final  hearing,  and  In  the  notice  It 
was  stated:  "And  to  said  witness  it  [the 
plaintiff]  will  submit  for  inspection  and  com- 
parison certain  writings  and  signatures  of 
defendant  Maria  B.  Birchett,  and  continue 
until  completed."  It  is  objected  that  tills 
notice  does  not  state  what  the  writings 
are  which  are  to  be  submitted.  Upon  the 
trial  of  a  common-law  cause  It  would,  no 
doubt,  I>e  necessary,  under  this  section,  to 
submit  the  writings  for  examination  a  rea- 
sonable time  before  Hie  commencement  of 
the  trial.  But  in  the  taking  of  depositions 
to  be  used  in  an  equity  cause,  we  think  the 
notice  given  was  sufficient  as  it  gave  no- 
tice of  the  intention  to  introduce  writings 
for  comparison;  and  tlie  depositions  were 
taken  a  sufficient'  length  of  time  before  the 
hearing  to  afford  the  imposing  party  and  her 
counsel  a  reasonable  importunity  to  examine 
them  before  the  commencement  of  the  trial. 
For  the  reaMbs  given,  the  Judgment  la 
affirmed. 


OUNN  T.  ORNDORPF.i 

(Court  of  Appeals  of  Kentucky.     March  19, 

1902.) 

FRAUDULENT  CONVDTANCBS— JUDOMBNT  SBTT. 
TINa  A8IDB— VAUDFTT  AS  TO  PLBDQKE  OP 
NOTES  rOR  PimOHASB  UONKY— SUBSTITU- 
TION TO  RIGHTS  OF  PLBDOEB-8ALB  OP 
LAND  BBBVRB  AIAj  LIENS  DUB. 

1.  A  judgment  setting  aside  a  sale  and  con- 
veyance of  land  as  franduleut  as  to  creditors, 
and  decreeing  a  sale  to  pay  plaintiff's  debt 
was  void  as  to  a  pledgee  of  the  notes  executed 
for  the  purchase  money,  who  was  not  a  party 
to  the  action:  and  the  sale  made  thereunder 
was  also  void. 

2.  A  stranger,  who  paid  off  a  debt  to  secure 
which  lieu  notes  were  pledged,  and  took  up  the 
notes,  was  substituted  to  all  the  rights  of  the 
{dedgee. 

3.  Under  Ov.  Code  Prac.  8  681,  a  judgment 
for  the  sale  of  land  for  debt  lu  an  action  to  set 
aside  a  conv^ance  as  fraudulent  as  to  cred- 
itors was  void  where  some  of  the  lien  notes 
executed  for  the  price  of  the  land,  which  had 
been  pledged  by  the  payee,  had  not  matured. 

Appeal  from  circuit  court  Logan  ooonty. 

"Not  to  t>e  officially  reported." 

Action  by  Q.  R.  Ounn  against  John  Q.  Om- 
dorff  to  enforce  a  lien  on  land.  Judgment 
for  defendant  and  plaintiff  appeals.  Revers- 
ed. 

S.  R.  Crewdson,  for  appellant  James  H. 
Bowden,  for  appellee. 

BURNAM,  J.  A  brief  history  of  the  facts 
oat  of  which  this  litigation  grew  Is  necessary 
to  understand  the  legal  questions  presented 
t^  this  appeaL  Previous  to  the  2Sth  of  Au- 
gust 18M,  the  National  Bank  of  Springfield. 
Tcnn.,  held  a  mortgage  on  a  tract  of  90  acres 
of  land  owned  by  T.  H.  Ounn,  in  Logan  comi- 
ty, to  secure  the  paym«it  of  a  note  for  1700, 
held  by  them.  On  that  day  T.  H.  Ounn  sold 
and  conveyed  the  land  to  T.  H.  Hughes  for 
$1,800,    evidenced    by   his   four  promissory 

'Reported  by  Edward  W.  Hinea,  Bwi.,et  Uie  Frank- 
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notes,— one  tcr  9200,  doe  the  Ist  of  January, 

1895,  and  three  for  $400  each,  due,  respect- 
ively, on  the  first  days  of  January,  1806, 
189T,  and  ISOa  An  these  notes  were  on  the 
same  day  tnmed  over  to  the  bank  as  collat- 
eral security  for  the  debt  doe  them  In  con- 
slderatlon  of  the  release  by  the  bank  of  Its 
mortgage  lien.  On  the  19th  day  of  Novem- 
ber, 1804,  T.  H.  Hatchings  sued  T.  H.  Ounn 
in  the  Logan  circuit  court  on  two  promissory 
notes  aggregating  $802.31,  and  at  the  same 
time  sued  out  a  general  attachment  against 
him  on  the  ground  that  be  bad  sold,  convey- 
ed, and  disposed  of  bis  property  with  the 
fraudulent  intent  to  cheat,  hinder,  and  dday 
bia  creditors',  which  was  levied  upon  the 
90  acres  of  land  previously  sold  to  Hughes, 
and  at  the  same  time  Hughes  was  sommoned 
as  a  garnishee.  On  the  13th  of  December, 
1804,  Hughes  sold  and  conveyed  the  land  to 
one  3.  A.  Battes  in  consideration  of  $1,800. 
which  -was  evidenced  by  four  notes  for  $450 
each,  due,  respectively,  on  the  1st  of  January, 

1896,  1897.  1806,  and  1809.  At  the  date  of 
this  sale  there  was  an  agreement  between 
Hughes  and  T.  H.  Gunn  that  the  notea  exe- 
cuted by  Battes  tx>  Ounn  were  to  be  substi- 
tuted for  his  notes  held  by  the  Springfleld 
National  Bank,  and  his  notes  were  to  be  tak- 
en up  and  surrendered.  But  the  bank  refus- 
ed to  consent  to  this  substitution  on  account 
of  the  intervening  attaciiment  of  Hatchings, 
On  December  19,  1804,  Hutchings  sued  out 
an  alias  attachment,  which  was  served  on 
Battes,  seeking  to  garnish  in  his  bajids  any- 
thing due  by  him  to  T.  H.  Gunn.  T.  H.  Ounn 
filed  no  answer  in  the  Hutchings  suit,  and 
on  the  23d  of  February,  1895,  a  Judgment  waa 
rendered  sustaining  the  attachment,  and  the 
case  continued  for  further  proceedings  as  to 
the  garnishees.  Hxitidilngs  shortly  after- 
wards died,  and  the  Deposit  Bank  was  ap- 
pointed bis  administrator,  and  on  the  5th  of 
February,  1800,  transferred  the  claim  to  J. 
G.  Omiortt,  and  on  the  6th  of  February, 
1806.  a  Judgment  waa  entered,  directing  a 
sale  of  the  90  acres  of  land  to  satisfy  the 
attachment.  No  steps,  however,  w&re  taken 
under  this  Judgment  and  on  the  8th  of  Feb- 
ruary, 1807,  a  similar  Judgment  was  entered, 
decreeing  a  sale  of  the  00  acres  to  satisfy 
OmdorfTs  claim,  wltlch  was  recited  to  be 
$934.  nie  land  was  sold  under  this  Judg- 
ment to  the  appellee,  Omdorff,  for  $855.14, 
on  the  Sd  of  May,  iSSt,  the  sale  confirmed, 
and  deed  made  to  the  purchaser.  At  the 
date  of  the  sale  by  T.  H.  Ounn  to  Hughes, 
In  1804,  he  Uved  with  his  brother,  O.  R. 
Ounn,  who  was  his  security  to  the  Peoide's 
Bank  of  Adalrvllle  for  about  $900;  and  both 
X.  H.  and  Q.  B.  Ounn  testify  to  an  agreement 
previous  to  the  sale  to  Hughes  to  tbe  effect 
that  Hughes'  notes,  after  the  extinguishment 
of  the  debt  to  the  Springfldd  Bank,  should 
be  turned  over  to  O.  R.  Gunn  to  protect  him 
as  security  of  T.  H.  Omm  on  his  indebted- 
ness to  the  People's  Bank.  In  March,  1895, 
after  the  Springfield  Bank  refused   to  ac- 


cept the  Battes  notes  In  lien  of  the  Hughes 
notes,  T.  H.  Ounn,  In  furtherance  of  the  agree- 
ment made  with  O.  R.  Ounn.  borrowed  $700 
from  Wood  and  Draine,  tobacco  warehouse- 
men in  darksville,  Tenn.,  under  en  agree- 
ment that  the  crop  of  tobacco  raised  upon 
the  farm  of  O.  R.  Gunn  was  to  be  consigned 
to  them,  and  at  the  same  time  hypothecated 
with  them  two  of  the  Battes  notsa.  The  oth- 
er two  were  deposited  as  additional  security 
to  protect  the  indebtedness  of  T.  H.  Ounn, 
on  which  O.  R.  Ounn  was  bound  as  security 
to  the  People's  Bank  of  Adalrvllle.  Tbe  $700 
realized  from  tbe  sale  of  O.  B.  Ounn's  tobac- 
co from  Wood  and  Draine  was  used  to  pay 
off  the  mortgage  Indebtedness  held  by  the 
Springfleld  Bank,  and  the  Hughes  notes  were 
released  and  delivered  to  him,  and  the  Battes 
notes  under  the  agreement  were  assigned  to 
O.  R.  Ounn  to  reimburse  him  for  tbe  pro- 
ceeds of  his  tobacco,  and  also  to  protect  him 
as  security  for  T.  H.  Gunn  to  the  People's 
Bank.  O.  R.  Ounn  subsequently  paid  the  in- 
debtedness to  tbe  People's  Bank  with  money 
borrowed  from  J.  S.  Smith  by  mortgaging 
his  farm.  He  thereupon  instituted  this  suit, 
claiming  to  be  the  owner  of  all  of  the  Battes 
notes,  and  asked  a  personal  Judgment  for 
the  two  notes  of  $450,  which  were  then  due, 
and  for  a  sale  of  enou^  of  the  land  to  pay 
tbem,  and  he  also  asked  that  a  lien  be  ad- 
Judged  on  tbe  land  for  all  of  the  Battes  notes, 
John  O.  Omdorff  being  made  a  party  de- 
fendant The  pleadings  being  made  up,  and 
the  proof  taken  in  this  proceeding  showing 
facts  substantially  as  recited  supra,  the  trial 
Judge  dismissed  plaintiff's  petition,  and  ad- 
Judged  the  defendant  Omdorff,  the  owner 
of  the  land  under  his  purchase;  and  to  re- 
verse that  Judgment  this  appeal  Is  prose- 
cuted. 

llie  90  acres  of  land  was  under  lien  to  se- 
cure the  pasrment  of  the  Hughes  notes  for 
the  purchase  money,  held  by  the  Springfleld 
Bank  as  collateral  security  for  their  $700 
note,  when  the  Hutchings  suit  against  T.  H 
Gunn  was  institnted;  and  when  O.  R.  Gunn 
paid  the  bank,  and  the  Hughes  notes  were 
turned  over  to  him,  he  was  oititled  to  be 
Bubetituted  to  all  of  the  rights  of  tbe  bank  to 
the  extent  of  the  $700  paid  by  him  to  them. 
And  there  is  no  proof  In  the  record  that  be 
ever  surrendered  or  relinqulsbed  this  right 
He  was  not  a  party  to  the  suit  of  Hutchings 
against  T.  H.  Ounn,  and  the  sale  of  the  land 
in  that  proceeding.  In  so  far  aa  It  affected 
his  rights,  was  void.  But  we  are  of  the  opin- 
ion that  the  sale  was  void  for  another  rea- 
son. It  appears  from  the  record  that  at  the 
time  the  land  was  sold  to  satisfy  the  dalm 
of  appellee  two  of  the  notes  executed  by 
Battes  w«re  not  due,  and  tbe  sale  was  there- 
fore In  direct  contravention  of  section  604, 
Civ.  Code  Prac,  which  provides:  "In  an  ac- 
tion to  enforce  a  lien  on  real  property,  the 
plaintiff  shall  state  in  his  petition  tbe  Uens, 
If  any,  which  are  held  thereon  by  others, 
and  make  the  holders  defendants,  and  no 
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sale  of  the  property  sball  be  ordered  by  the 
court  prejudicial  to  the  rights  of  the  hold- 
ers of  any  of  the  liens."  We  are  tbi»«fore 
of  opluton  that  the  trial  court  erred  in  ad- 
Judging  the  sale  of  the  land  at  the  time  he 
did,  and  It  should  be  set  aside,  and  appellant, 
G.  R.  Ounn,  adjudged  a  prior  lien  tor  the 
$700  paid  by  him  to  the  Springfield  Bank, 
and  then  the  appellee,  OmdoifF,  a  lien  under 
Ills  attachment,  and  the  property  should  be 
sold  as  a  -whole  (it  appearing  that  it  is  Im- 
practicable of  division),  to  satisfy  both  debts. 
For  reasons  indicated,  the  Judgment  is  re- 
versed, and  cause  remanded  for  proceedings 
consistent  with  this  opinion. 


ASHER  ▼.  VANSANT.t 

(Coart  of  Appeals  of  Kentucky.     March  19. 
1002.) 

LAND  PATENTS— CORRECTION  OP  MISTAKE!  IM 
BOUNDARY. 

It  being  necessary  to  chauge  one  or  more 
of  the  lines  or  courses  of  a  patent  boundary 
to  make  the  patent  close,  and  it  being  clearly 
proved  that  the  mistake  was  on  the  first  line, 
which  runs  due  east  it  was  proper  to  lengthen 
the  fourth  or  parallel  line,  which  runs  due 
west,  to  correspond  with  the  error  in  the  first 
line,  ttius  making  the  patent  close. 

Appeal  from  circuit  court,  Bell  county. 

"Not  to  be  officially  rep<»'ted." 

Acti<Hi  by  John  T.  Vansant  against  John 
T.  Howard  and  A.  J.  Asher  to  recover  land. 
Judgment  for  plaintiff,  and  defendant  A.  J. 
Asher  appeals.    Affirmed. 

N.  B.  Hays,  for  appellant  Wm.  Low,  for 
appellee. 

BURNAM,  J.  The  appellee,  John  T.  Van- 
sant, sued  John  T.  Howard  In  the  Bell  cir- 
cuit court  to  recover  a  tract  of  land,  of 
which  it  was  alleged  Howard  was  in  the 
wrongful  possession.  The  appellant  A.  J. 
Asher,  filed  a  petition  to  be  made  a  party 
defendant  and  thereafter  he  and  Howard 
filed  a  Joint  answer,  In  which  it  was  alleged 
that  Howard  was  the  tenant  of  Asher,  and 
that  Asher  was  the  owner  of  the  land  in 
controversy,  and  asked  that  bis  title  be 
quieted,  and  the  case  transferred  to  the  eq- 
uity docket  It  appears  from  the  pleadini^s 
and  proof  that  the  appellee,  Vansant  claims 
title  under  patent  No.  17,630,  which  was  is- 
sued to  James  Farmer  up:'n  a  survey  made 
on  the  7th  of  February,  1851.  Farmer  con- 
veyed the  land  In  controversy  to  James  Gul- 
ton  on  the  7th  of  October,  1859,  and  James 
Culton  conveyed  to  John  W.  Oulton  on  the 
2d  of  June,  1882,  and  John  W.  Culton  con- 
veyed to  the  aroellee  on  the  17th  of  July, 
1SS2;  whilst  the  appellant  Asher,  claims  ti- 
tle under  patents  to  Jasper  Howard  and 
Joshua  Howard  under  surveys  made  AprU 
1.  1890.  Jasper  Howard  conveyed  to  Ala- 
bama Howard  In  September,  1808,  and  Josb- 

*  Reported  by  Edward  W.  Htnes,  Esq.,  of  th*  Frank- 
tort  bar,  and  tormarlr  suta  r«portar. 


ua  and  Alabama  conveyed  to  Asher  on  fih« 
Sd  of  December,   1898. 

The  only  question  to  be  determhied  is 
whether  the  Farmer  patent  Na  17,630,  In- 
dudes  the  land  In  contest.  The  survey  of 
the  Farmer  patent  is  as  follows:  "Beginning 
at  a  poplar,  chestnut  and  hickory,  corner  to 
the  twelve  thousand  acre  surrey  of  James 
Farmo*  and  the  six  thousand  acre  survey  of 
Henry  Wiser;  thence  east  one  thousand  poles 
to  a  poplar  on  the  nortli  bank  of  Btralcht 
creek;  thence  north,  seventy  degrees  east 
six  hundred  and  forty  poles,  to  a  beech; 
north  1,020  poles  to  a  chestnut:  thence  west 
960  poles  to  a  chestnut;  south  1,600  poles  to 
a  chestnut  and  chestnut  oak;  south,  forty- 
five  degrees  west  960  poles,  to  the  begin- 
ning." The  trouble  with  this  survey  Is  in 
the  length  of  the  first  line.  The  patent  call 
is  east  1,000  poles  to  a  poplar  tree  <m  the 
north  bank  of  Straight  creek,  whereas,  to 
reach  the  second  comer,  which  the  evidence 
conduces  to  establish  as  the  place  where  the 
poplar  stood  on  the  north  bank  of  Straight 
creek,  requires  a  change  from  due  east  as 
called  for  In  the  patent  to  N.,  88*38'  B^  and 
the  extension  of  the  line  to  1,312  itoles.  In- 
stead of  1,000  poles,  thus  Increasing  the 
length  of  the  line  312  poles.  The  appellant 
contends  that  this  error  should  be  corrected 
by  changing  the  sixth  or  closing  line  of  the 
patent  to  S.,  55°  W.,  1,190  poles,  thus  chan- 
ging both  the  courses  and  distances  of  the 
last  line,  or.  If  this  location  is  not  adopted, 
that  the  patent  should  be  closed  by  revM^ing 
the  closing  line  to  its  intersection  with  the 
fifth  line  of  the  patent,  thus  increasing  the 
length  of  the  sixth  or  closing  line  from  960 
to  1,326  poles,  and  decreasing  the  loigth  of 
the  fifth  line  from  1,500  poles  to  1,260.  It 
is  conceded  by  both  sides  that  one  or  more 
of  the  lines  or  courses  must  be  changed  to 
close  the  patent  and  the  real  questltMi  to  be 
determined  is  which  line  or  lines  should  be 
changed.  And  this  must  be  determined  by 
evidence  dehors  the  patent  The  beginning 
corner  of  the  Farmer  7,000-acre  patent  "a 
beech  and  sugar  tree,"  Is  also  a  comer  of 
another  patent  of  Farmer's  for  12,000  acres, 
and  is  also  the  comer  of  the  B.  A.  Wilson 
patent  No.  17,628,  for  7,000  acres,  and  the 
Davis  patent  No.  16,938,  for  2,800  acres. 
The  closing  line  of  the  1,200-acre  patent 
runs  due  west  1,900  poles  to  the  beech  and 
sugar  tree.  The  7,000-acre  Farmer  patent 
runs  due  east  from  this  point  making  the 
two  lines  continuous,  but  for  the  deflection 
caused  by  establishing  the  second  comer  at 
the  point  fixed  by  witnesses  for  appellant 
as  the  place  where  the  poplar  formeily  stood 
on  the  north  bank  of  Straight  creelc  The 
B.  A.  Wilson  7,000-acre  survey  runs  from  the 
beech  and  sugar  tree  N.,  66*  E.,  700  p<4e8, 
to  a  poplar,  chestnut  and  hickory;  thence 
N.  640  poles  to  a  poplar  and  linn;  thence 
B.  640  poles  to  a  chestnut  an<j  cbestnnt 
oak;  thence  S.,  5*  B.,  650  poles,  to  a  wblte 
oak  and  beech;   ttaence  N.  1,600  poles  to  a 
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chestnut  chestnut  oak,  and  black  oak;  tliaice 
M..  4S°  W.,  640  poles,  to  a  stake;  thence  S., 
44°  W..  1.800  poles,  to  a  stake;  thence  S. 
20°  W.,  640  poles,  to  a  chestnut  and  chest- 
nut oak;  thence  S.,  67°  £.,  710  poles,  to  the 
beginning.  The  second  comer  of  the  Wilson 
surrey  Is  the  chestnut  and  chestnut  oak,— 
the  same  cwner  tree  called  for  by  the  Farm- 
er surrey  at  Its  sixth  comer.  The  fifth  line 
of  the  Farmer  patent  nms  due  soutli,  corre- 
sponding to  the  due  north  line  of  the  Wilson 
patent.. and  which  it  adjoina  when  the  pat- 
ents are  platted  according  to  the  courses 
and  distances.  The  Wilson  survey  was  made 
on  the  5th  of  February,  ISfil;  and  the 
Farmer  patent  was  made  <hi  the  7th  day  of 
February,  1851.  Farmer  made  both  surveys, 
and  Wilscm  acted  as  marker  In  both.  We 
think  there  can  be  no  reasonable  doubt  that 
these  surveys  were  Intended  to  adjoin  each 
other.  This  Is  shown  by  the  courses  and 
timber  called  for  as  comers,  and  also  by  the 
fact  that  the  same  man  made  both  surveys. 
This  Is  conclusively  shown  by  the  partition 
deed  between  Farmer  and  Wilson,  or  Rice, 
as  he  Is  sometimes  called,  which  was  ex- 
ecuted on  the  8th  of  March,  1860.  It  recites 
that  In  pursuance  of  an  agreement  made  In 
February,  1851,  at  the  making  of  the  two 
7,000-acre  surveys,  one  in  the  name  of  each 
party,  the  dividing  ridge  between  the  waters 
of  the  right  and  left  hand  forks  of  Straight 
creek  should  be  a  conditional  line  between 
the  parties;  that  Rice  or  Wilson  should  hold 
all  the  land  cm  the  waters  of  the  left-hand 
fork,  and  Farmer  all  the  land  on  the  right- 
hand  fork.  As  the  land  In  dispute  purports 
to  be  located  between  the  lines  of  these  two 
surveys,  if  this  coostruction  is  correct  it  Is 
clear  tliat  they  were  not  subject  to  entry  at 
tbe  time  they  were  taken  up  by  the  two 
Howards.  Besides,  it  appears  from  tbe  tes- 
timony that  when  appellee  purchased  the 
land,  ta  1882,  from  J.  W.  Culton,  who  lived 
near  it.  no  one  had  ever  questioned  Culton's 
claim,  and  it  was  not  until  eight  years  after 
Culton's  conveyance  to  appellee  tliat  the 
Howards  attempted  to  t^jproprlate  it  It 
also  appears  that  after  the  Howard  patents 
were  obtained.  In  1890,  no  attempt  was  ever 
made  by  them  to  take  possessian  under  them, 
or  to  list  them  for  taxation.  At  that  time 
Wilson,  Farmer,  and  both  of  the  Cultona 
were  alive,  whilst  appellee  regularly  paid  the 
taxes  upon  all  tbe  land,  and  in  1805  placed 
a  tenant  upon  it  It  also  appears  that  ap- 
pelant made  divers  efforts  to  purchase  the 
timl>er,  which  constituted  the  chief  value  of 
tbe  land,  shortly  preceding  his  purchase  of 
tbe  Howard  patents.  In  the  case  of  Becklcy 
V.  Bryan,  which  was  decided  in  1801,  and 
which  is  reported  in  LItt  BeL  Gas.  100,  and 
in  Ky.  Dec.  01,  which  is  the  leading  case 
upon  this  subject  the  question  was  In  what 
manner  should  the  location  of  the  comers  of 
a  survey  which  tiad  been  lost  be  ascertain- 
ed, when  one  or  more  of  its  other  comers 
could  be  shown;   and  the  court  after  saying 


that  the  unevenness  of  the  land,  and  the  vari- 
ation of  the  magnetic  needle,  and  the  care- 
lessness of  the  chain  carriers  ought  always 
to  be  considered,  goes  on  to  say:  "E'rom  one 
of  the  adjacent  comers  which  remain,  the 
courses  and  distances  of  the  lost  lines  ought 
to  be  run  as  called  for  in  the  plat  and  certif- 
icate of  STurvey;  and,  if  they  close  with  the 
other  adjacent  comer  which  remains,'  the 
true  situation  of  the  lost  comers,  and  ccHise- 
quently  the  trae  situation  of  the  lost  line, 
will  be  satisfactorily  ascertained.  But  if  the 
courses  and  distances  thus  run  do  not  close 
the  survey,  it  must  be  accomplished  by  ran- 
nlng  the  same  courses,  but  lengthening  or 
shortening  the  distances  as  each  case  may 
require,  and  In  proportion  to  the  length  of 
each  line  as  called  for  in  the  plat  and  cer- 
tificate of  each  survey.  And  if  the  survey 
cannot  be  made  to  close  by  this  means,  then, 
and  not  otherwise,  a  deviation  from  tbe 
courses  called  for  must  also  aid  in  accom- 
plishing the  purpose."  As  the  mistake  in 
the  Farmer  siurvey  is  clearly  proven  to  have 
been  in  the  first  line,  which  runs  due  east  it 
could  only  affect  the  fourth  or  parallel  Ilne^ 
which  runs  due  west.  By  lengthenhig  the 
fourth  line  to  correspond  with  the  error  ta  the 
first  the  patent  closes,  and  includes  the  land 
in  controversy.  And  as  we  have  the  author- 
ity of  Beckley  v.  Bryan  tor  this  correction, 
we  are  of  the  opinion  that  tbe  trial  judge 
did  not  err  in  adopting  this  course. 

For  the  reasons  Indicated,  the  judgment  Is 
alfirmed. 


MILLBB  V.  JOHNSON. 

(Court  of  Appeals  of  Kentucky.    Jan.  li, 
1902.) 

NOTSS— CHSDITB— EVIDBNCB— BXTRDBM  OV 
PROOF. 
On  an  Issna  as  to  the  credit  to  lie  allowed 
on  a  note,  the  evidence  showed  that  plaintilf 
bought  from  defendant  a  raft  of  ion  for  $850, 
the  price  of  which  was  to  be  credited  on  the 
note.  Plaintiff  admitted  tbe  contract  to  buy, 
bat  testified  that  it  was  made  in  order  to  pr*- 
vent  seizure  of  the  logs  on  execution  asainst 
defendant,  and  to  enable  him  to  sell  them  and 
pay  the  proceeds  on  the  note,  and  that  plaintiff 
had  only  received  $225.25.  HeU,  that  &«  bar- 
den  was  on  plaintiff  to  show  the  facts  as  claimed 
by  him. 

Appeal  from  circuit  court.  Russell  county. 

"Not  to  be  officially  reported." 

Action  by  one  Miller  against  one  Johnson. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   AfBrmed. 

Aaron  &  Garaett  for  appellant  J.  Bryan 
Stone,  for  appellee. 

PAYNTER,  J.  This  action  was  instituted 
on  a  note  for  $800,  dated  January  16,  1886, 
executed  by  the  appellant  to  the  appellee,  to 
secure  which  a  mortgage  was  executed  on 
certain  lands.  The  appellee  states  that  tbe 
appellant  is  entitled  to  a  credit  of  $526.25. 
Appellant  insists  that  be  is  entitled  to  cred- 
its as  follows:    $550J}0  and  $850.     The  last 
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of  tbese  payments,  be  claims,  was  made  In 
1883.  This  suit  was  filed  In  1888.  The  court 
below  gave  the  appellee  a  Jndgment  tar  the 
amount  of  the  note  and  Interest,  with  a  credit 
of  $850.  There  Is  considerable  conflict  in  the 
testimony.  Some  circumstances  in  the  case 
tend  to  support  a  conclusion  that  the  appel- 
lant Is  only  entitled  to  a  credit  of  $525.25. 
The  evidence  shows  that  the  appellee  bought 
from  appellant  a  raft  of  logs  for  $SSO,  the 
price  of  which  was  to  go  as  a  credit  on  the 
note.  Appellee  admits  that  he  made  a  con- 
tract to  buy  the  logs,  and  says  that  he  did  so 
to  prevent  a  seizure  by  the  sheriff  under  an 
execution  against  the  appellant,  and  thus 
enable  appellant  to  sell  them  and  pay  the 
proceeds  on  the  debt  in  suit;  that,  of  the 
proceeds  of  the  logs,  be  only  received  $526.25. 
The  burden  was  upon  the  appellee  to  show 
the  facts  as  claimed  by  him.  The  court  be- 
low was  of  the  opinion  that  the  note  should 
be  credited  with  the  contract  price  of  the 
logs.  This  record  showed  that  the  land 
upon  which  the  mortgage  was  given  to  secure 
appellant's  debt  was  insolBclent  to  pay  it, 
and  he  had  no  other  property  with  which  to 
do  so.  While  appellant  was  in  this  financial 
condition,  he  claims  that  he  overpaid  the  debt 
by  $235.88.  This  is  whoUy  improbable.  Aft- 
er he  claims  to  have  overpaid  the  debt,  he  ac- 
knowledged that  there  was  a  balance  due  on 
it  He  even  offered  to  deed  the  mortgaged 
land  to  appellee  in  satisfaction  of  the  bal- 
ance of  the  debt  We  are  of  the  opinion 
that  the  court  gave  the  appellant  all  the  cred- 
it—If  not  more— to  which  he  was  entitled. 
The  Judgment  la  afllrmed. 


KENDAI/L  et  al.  v.  HHiLSBORO  &  P.  P. 

TtTRNPIKB  ROAB.i 

(Court  of  Appeals  of  Kentucky.     March  20, 

1902.) 

WITNESSES  —  TRANSACTION  WITO  PERSON 
SINCE  DECEASED— TURNPIKE  ROADS— Dlfl- 
CONTINTJANCB  OF  USE  OF  LAND  FOR  TOLL- 
HOUSES—REVERSION. 

1.  Upon  an  issue  as  to  the  existence  and  con- 
tents of  a  deed  alleged  to  have  been  executed 
to  a  corporation,  a  stockholder  of  the  corpora- 
tion was  competent  to  testify  for  the  corpora- 
tion thnt  he  had  seen  the  deed,  and  that  it 
conveyed  the  laud  in  fee,  though  the  grantor 
was  dead  at  the  time  of  the  trial,  as  the  testi- 
mony  did  not  relate  to  a  transaction  with  him, 
though  he  was  present  at  the  time  the  witness 
saw  the  deed. 

2.  Where  laud  was  conveyed  to  a  turnpike 
road  company  in  fee  for  the  location  of  a  toll- 
house thereon,  the  fact  that  the  county  has 
purchased  the  road  and  made  it  free,  thus  dia- 
coDtiuuing  the  use  of  the  laud  for  tollhouse 
purposes,  does  not  cause  the  land  to  revert  to 
the  grantor  or  his  heirs. 

Appeal  from  circuit  court,  Fleming  county. 

"Not  to  be  officially  reported," 

Action  by  Penelope  Kendall  and  others 
against  the  HiUsboro  &  Poplar  Plains  Turn- 
pike Road  to  recover  land.  Judgment  for 
defendant  and  plaintiffs  appeaL    Affirmed. 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  ot  th»  Frank- 
tort  bar,  and  tormerly  state  reporter. 


R.  J.  Babbitt  A.  S.  Kendall,  and  J.  H. 
Power,  for  appellants.  W.  6.  Dearlng  and 
Jno.  P.  McCartney,  for  appellee. 

WHITE,  J.  The  appellants  (plaintiffs  be- 
low) brought  this  action  to  recover  a  house 
and  lot  of  ground  In  the  possesslMi  of  and 
claimed  by  appellees,  and  to  sustain,  their 
cause  pleaded  these  facts:  Tliat  their  fa- 
ther, Rolla  Kendall,  in  1860  contracted  with 
appellee  turnpike  road  company,  and  bad  sold 
to  that  company  the  land  described  to  be 
used  for  the  purposes  of  locating  the  toll- 
house thereon,  and  with  a  condition  of  re- 
version in  case  of  nonuser  for  tbe  purpose 
stated;  that  the  county  of  Fleming  had,  by 
purchase,  acquired  the  turnpike  road,  and 
made  it  free,  and  the  tollgates  were  removed, 
so  that  the  house  and  ground  could  not  long- 
er be  used  for  the  purposes  stipulated  In  the 
c<mtract  but  must  revert  AppeHeea  an- 
swered, and  pleaded  a  purchase  in  fee  sim- 
jfle,  without  conditions  or  limltaitl<His,  and 
that  a  deed  of  general  warranty  had  been 
duly  executed,  acknowledged,  and  delivered 
by  Rolla  Kendall  and  wife;  also  pleaded 
possession  of  16  and  30  years  as  a  bar.  Ap- 
pellees denied  the  purcbase  in  fee  and  the 
execution  of  the  deed,  and  denied  that  the 
possession  was  adverse,  or  that  Ijieir  rights 
were  barred  by  any  limitation.  Upon  these 
issues  proof  was  taken,  and  on  trial  tbe 
court  adjudged  that  tbe  plaintiffs  take  noth- 
ing, and  dismissed  their  petition  absolutely. 
The  action  was  brought  in  equity,  and  tried 
as  an  equitable  action.  The  real  point  upon 
whlcb  the  case  depends  is  as  to  the  compe- 
tency of  the  testimony  of  two  witnesses, 
stockholders  in  appellee  company.  Tbe  deed 
was  not  produced,  nor  had  a  deed  such  as 
appellee  pleaded  ever  been  recorded  In  the 
county  clerk's  office,  but  its  contents,  aa  well 
08  that  sucb  deed  otisted,  is  shown  by  these 
Btockbolders;  one  stating  directiy  and  posi- 
tively as  to  the  fact  and  the  oth«:  uncertain- 
ly. The  trial  court  excluded,  on  exception,  all 
statements  by  the  witnesses  as  to  statements 
by  or  transactions  with  RoUa  Kendall,  who 
is  dead,  but  permitted  witnesses  to  state  the 
fact  that  there  was  a  deed  from  Kendall, 
its  contents,  and  the  further  fact  that  It  had 
been  lost  without  being  recorded.  In  this 
ruling  on  the  admission  of  the  testimony 
there  was  no  error.  True,  the  witness  says 
he  saw  the  deed  but  twice,  and  then  in  the 
presence  of  Kendall;  but  because  Kendall 
was  there  would  not  prevent  the  witness  stat- 
ing the  contents  of  the  writing  any  more 
than  if  he  had  stated  that  he  saw  tbe  deed 
when  Kendall  was  not  present  Testifying 
as  to  the  contents  of  a  writing  la  not  testi- 
fying concerning  a  transaction  with  Kendall. 
Witness  might  not  have  known  what  con- 
tract was  made  with  Kendall,  (h:  mlg^t  nev- 
er have  seen  tbe  deed  till  after  Kendall  died, 
bat  be  may  have  seen  and  read  tbe  deed, 
and  could  thereby  testify  as  to  its  contents. 
If  either  of  these  states  of  case  bad  been 
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Iffesented.  could  It  be  contended  that  bis 
testimony  -was  Incompetent  becanae  of  Ken- 
daU'B  deatb?  Most  decidedly  not.  Witb 
this  testimony  In  the  case,  we  think  It  shown 
that  appellants'  ancestor  sold,  and  by  deed 
of  general  warranty  conveyed,  the  plot  of 
groond  to  appellee.  The  testimony  contra- 
dicting this  testimony  of  the  existence  of  a 
deed  is  that  of  an  old  colored  man,  who 
was  there  when  condemnation  proceedings 
were  to  be  had,  and  be  remembers  that  a 
compromise  was  reached,  and  Kendall  agreed 
with  appellee's  directmrs  about  the  plot  of 
ground  and  as  to  the  fencing,  and  that  he 
helped  build  the  fence.  This  witness,  after 
more  than  80  years,  recollects  the  details  of 
that  agreement  .to  be  that  Koidall  was  to 
have  the  land  If  the  appellee  ever  discontin- 
ued to  nse  It  for  tollhouse  purposes.  He 
states  nothing  as  to  a  deed,  nae  does  he  give 
any  reason  why  he  should  know  or  ranem- 
bei  the  portlcalars  of  the  contract.  He  was 
In  no  way  Interested  In  the  proceedings  or 
In  the  land.  It  might  be  conceded  that  all 
this  witness  said  occurred,  and  yet  Kendall 
afterward,  for  a  consideration,  made  a  deed 
hi  fee,  as  shown  by  appellee.  The  statute 
of  limitation  has  no  apirilcation.  The  ques- 
tion Is  purely  one  of  deed  In  fee  or  easement 
If  appellee  had  an  easement  only,  Its  pos- 
session was  not  adverse;  If  It  owned  the 
fee,  then  appellants  cannot  recover,  regard- 
less of  the  question  of  time.  Concluding 
from  the  proof  that  appellee  had  a  deed  In 
fee  from  Rolla  Kendall  to  the  lot  In  con- 
troversy, the  case  comes  squarely  within  the 
rule  laid  down  In  the  cases  of  Miller  v.  Turn- 
pike Co.  (Ky.)  C9  S.  W.  S12,  and  Langston  v. 
Edwards  (Ky.)  64  S.  W.  888w 
Judgment  affirmed. 


BUTTS  et  al.  v.  CHRISTY.* 

(Court  of  Appeals  of  Kentucky.     March   19, 
1902.). 

NEW  TRIAl.— NEWI/T  DISCOVBRBD  KVIDKNCB. 

The  court  is  less  Inclined  to  disturb  a 
judgment  granting,  than  one  refusing,  a  new 
trial,  and,  while  a  new  trial  will  not  ordinarily 
be  xraated  on  account  of  the  discovery  of 
panil  testimony  which  la  merely  cnmnlatiye, 
the  court  did  not  abuse  Its  discretion  in  grant- 
ing  plaintiff,  a  nonresideot,  a  new  trial  on 
that  ground  where  his  attorney  died  pending 
the  action,  and  the  attorney  who  took  his 
place  did  not  know  that  the  witnesses  after- 
wards discovered,  whose  testimony  is  clear  and 
strong,  knew  anything  about  the  case. 

Appeal  from  drcnlt  court.  Rowan  county. 

"Not  to  be  officially  reported." 

Action  by  A.  D.  Christy  against  Mary  J. 
Butts  and  others  for  a  new  trial.  Judgment 
for  plalntiS,  and  defendants  appeal.  Af- 
firmed. 

A.  T.  Wood,  for  appellants.  James  B. 
Clark  and  TV.  A.  Young,  for  appellee. 

'  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tb*  Frank- 
tOTt  bar,  and  fonnerly  itaU  reponar. 


HOBSON.  J.  Appellee,  Christy,  ffied  suit 
tn  the  Rowan  circuit  court  against  James  A. 
Butts  and  others  for  the  recoy»y  of  a  tract 
of  land.  The  case  was  tried,  and  resulted  in 
a  verdict  and  Judgment  in  favor  of  the  de- 
fendants. Christy  subsequently  filed  this 
snlt  tor  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  The  allegatlwis  of  the 
petition  were  ctwtroverted,  and  on  final  bear- 
ing the  court  granted  a  new  trial,  and  the 
defendants  have  appealed.  They  insist  that 
the  newly  discovered  evidence  Is  cumulative, 
and  that  a  new  trial  will  never  be  granted  on 
account  of  the  discovery  of  parol  testimony 
which  Is  merely  cumulative.  The  soundness 
of  the  general  rule  Is  conceded,  but  trial 
courts  have  a  broad  discretion  in  the  matter 
of  new  trials,  and  this  court  is  less  Inclined 
to  disturb  a  Judgment  granting  than  one  re- 
fusing a  new  trial.  Henry  Voght  Mach.  Co. 
V.  Pennsylvania  Iron  Works  Co.,  66  S.  W. 
734.  In  this  case  It  appears  that  Christy, 
the  plaintiff  In  the  action,  is  an  old  man, 
about  70  years  of  age,  residing  In  the  state 
of  Missouri;  that  Z.  T.  Young,  his  attorney, 
died  during  the  pendency  of  the  action,  and 
the  attorney  who  took  his  place  had  sub- 
poenaed for  the  trial  those  who  he  supposed 
would  know  the  facts,  and  did  not  know  that 
the  witnesses  afterwards  discovered  knew 
anything  about  the  case.  The  testimony  made 
by  these  witnesses  Is  clear  and  strong,  and  It 
seems  to  us  on  the  whole  record  that  the 
ends  of  Justice  sustained  the  granting  of  the 
new  trial 

Judgment  afllrmed. 


TRICU  et  al.  V.  SHIFTON  et  aLt 

(Court  of  Appeals  of  Kentucky.     March   Ut 

1902.) 

WILLS— REVOCATION— FRAUD    OF    DEVIBHB 
PRBVBNTINO  DSSSTRUCTION  OF  WILL. 

The  tnind,  if  any,  of  testator's  wife,  the 
sole  devisee  under  his  will.  In  falsely  represent- 
ing that  his  desire  to  have  the  will  destroyed 
had  been  carried  out,  whereby  he  was  pre- 
vented from  destroying  the  will  or  executing 
another,  did  not  operate  to  revoke  the  wilL 

Appeal  from  circuit  court,  Webster  coonty. 

"To  be  trfBclally  reported." 

Contest  by  Thomas  Trice,  W.  A.  Shlpton, 
and  others  of  the  will  of  8.  D.  Trice.  Judg- 
ment for  contestees,  and  the  contestants  ap- 
peal.   Affirmed. 

Locket  &  Lockett  and  J.  W.  Mahan,  for  ap- 
pellants. J.  W.  Bourland  and  Bourland  & 
Henson,  for  appellees. 

DC  RETiTJ!,  J.  A  paper  propounded  as 
the  last  will  of  S.  D.  Trice,  whereby  he  gave 
all  his  jiroperty  to  bis  wife,  was  duly  pro- 
bated In  1896.  The  widow  subsequently  re- 
married and  died,  and  after  her  death,  and 
some  three  years  after  the  probate,  an  ap- 

)  Reported  by  Edward  W.  Hlnes,  Esq.,  ol  tha  Frank- 
tort  bar,  and  lormerly  state  reporter. 
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peal  was  taken  from  the  Judgment  of  probate 
by  Trice's  heirs.  The  grounds  of  the  con- 
test were  lack  of  mental  capacity  and  un- 
due Influence,  and  the  jury  seems  to  have 
been  properly  instructed  on  these  questions. 
They  found  In  favor  of  the  will. 

Evidence  was  introduced  that  a  short  time 
before  the  testator  died,  he  said  that  he  had 
made  a  will,  and  his  wife  said  that  that  will 
was  destroyed;  that  be  then  stated  that  he 
wanted  his  property  to  go  to  his  wife,  with 
remainder  to  his  family;  that  he  had  spoken 
of  his  will  as  having  been  destroyed.  An- 
other witness  testified  that,  some  three  years 
before  his  death,  she  asked  hdm  if  he  had 
made  a  will,  and  he  replied  that  be  had  no 
will;  that  be  bad  made  one,  but  it  was  de- 
stroyed; and  his  wife  confirmed  the  state- 
ment that  it  was  destroyed.  Upon  this  tes- 
timony an  instruction  waB  asked  as  follows: 
"EJven  if  the  Jury  believe  from  the  evidence 
that  the  paper  in  question  was  freely  exe- 
cuted by  S.  D.  Trice,  yet  If  they  further  be- 
lieve from  the  evidence  that  he  afterwards 
wished  and  intended  to  destroy  said  paper, 
and  that  his  wife,  to  prevent  It,  represented 
to  him  that  said  paper  was  destroyed,  and, 
be  relying  upon  that  representation,  was  pre- 
vented from  destroying  said  paper  or  mak- 
ing another  as  his  will,  this  is  such  undue 
Influence  and  fraud  as  renders  said  paper 
invalid,  and  the  Jury  will  find  said  paper 
not  to  be  his  will."  It  is  argued  with  con- 
siderable force  that  this  evidence  tended  to 
show  a  fraud  upon  the  testator,  and  that 
by  the  direct  fraud  of  his  wife  he  was  made 
to  believe  bis  will  had  been  destroyed,  and 
thereby  prevented  from  revoking  It  by  him- 
self destroying  It  as  he  desired  and  Intend- 
ed; that  this  fraud  can.  In  probate  proceed- 
ings, be  shown  as  the  basis  for  a  verdict 
setting  aside  the  will  on  the  ground  of  fraud, 
on  behalf  of  the  heirs  at  law.  On  the  other 
,band,  it  may  be  urged  that  such  statements 
are  sometimes  falsely  made  by  testators  to 
avoid  annoyance  from  their  kindred,  and' 
that  even  If  the  statements  of  which  testi- 
mony has  been  given  be  admitted  to  show  a 
4eslre  for  the  destruction  or  revocation  of 
his  will,  it  does  not  at  all  follow  that  if  be 
bad  known  the  will  was  still  In  existence  he 
would  have  actually  destroyed  or  revoked  it 
But  we  do  not  think  there  was  any  question 
to  submit  to  the  Jiury.  The  statute  (Ky.  St 
{  4833)  seems  directly  to  provide  the  mode 
whereby  a  will  may  be  revoked,  in  whole  or 
In  part  and  to  peremptorily  prohibit  any  oth- 
er mode  of  accomplishing  this  purpose:  "Xo 
will  or  codicil,  or  any  part  thereof,  shall  be 
revoked,  unless  under  the  preceding  section, 
■or  by  a  subsequent  will  or  codicil,  or  by  some 
writing  declaring  an  intention  to  revoke  the 
same,  and  executed  in  the  manner  in  which 
a  will  Is  required  to  be  executed,  or  by  the 
testator,  or  some  i>erson  In  his  presence,  and 
'by  bis  direction,  cutting,  tearing,  burning, 
-obliterating,  canceling  or  destroying  the 
a&tae,  or  the  signature  thereto,  with  the  in- 


tent to  revoke."  In  Toebbe  t.  WlUlama.  80 
Ky.  G65,  In  an  (pinion  by  Cadef  Justice  Har- 
gls,  it  was  said,  referring  to  section  10,  c. 
113,  Gen.  St,  which  la  substantially  re-enact- 
ed in  the  section  we  have  quoted:  "Evi- 
dence of  va:bal  statements  made  by  the  tes- 
tator, after  making  his  will  according  to  the 
forms  of  law,  to  the  effect  that  be  has  not 
made  a  will,  do  not  constitute  a  revocation, 
and  possess  bnt  little  value,  and  when  per- 
mitted to  go  to  the  Jury  they  should  be  in- 
structed that  such  statements  do  not  tend  to 
prove  revocation,  and  furnish  no  light  In  con- 
struing the  written  acts  of  the  testator."  In 
Gains  V.  Gains,  2  A.  K.  Marsh.  190,  12  Am. 
Dec.  376,  a  case  was  unmistakably  made  out 
of  the  forcible  prevention  by  the  devisee  of 
the  destruction  of  a  will  by  the  testator. 
The  devisee  snatched  It  from  his  hand  and 
forcibly  retained  It  after  the  testatmr  bad 
sent  tor  It  with  the  announced  desire  to  de- 
stroy It  It  is  true  that  in  that  case  the 
court  held  the  testator's  mind  was  at  the 
time  so  Impaired  by  disease  as  to  render 
him  Incapable  of  acting  efficiently  for  the 
purpose  of  revocation.  But  the  court  said. 
In  an  opinion  by  Chief  Justice  Boyle:  "But 
admitting  the  competency  of  the  testator,  at 
the  time,  to  have  revoked  his  will,  and  that 
he  was  prevented  from  doing  eo  by  the  con- 
duct of  the  defendant  In  error,  we  should 
still  think  that  the  will  was  not  thereby  re- 
v(Aed.  The  act  concerning  wills,  after  hav- 
ing prescribed  the  manner  in  whlchi  a  will 
shall  be  made,  provides  'that  no  devise,  so 
made,  or  any  clause  thereof,  shall  be  revo- 
cable bnt  by  the  testator's  or  testatrix's  de- 
stroying, canceling  or  obliterating  the  same, 
or  causing  It  to  be  done  in  his  or  her  pres- 
ence, or  I9  a  subsequent  will,  codicil,  or  dec- 
laration in  writing,  madeasaforesaid.'  None 
of  these  acts  w«-e  done,  and  we  cannot  un- 
der any  circumstances,  substitute  the  inten- 
tion to  do  the  act  for  the  act  Itself.  Oon- 
structlon  is  admissible  only  where  there  Is 
ambiguity;  and  there  Is  no  ambiguity  in  the 
provision  referred  to.  To  substitute  the  In- 
tention to  do  the  act  instead  of  the  act  it- 
self, without  which  the  statute  expressly  de- 
clares the  will  shall  not  be  revocable,  would 
be  changing  the  law,  not  expounding  it  A 
devisee  who,  by  fraud  or  force,  prevents  the 
revocation  of  a  will,  may,  in  a  court  of  equi- 
ty, be  considered  a  trustee  for  those  who 
would  be  entitled  to  the  estate,  in  case  It 
were  revoked;  but  the  question  cannot  with 
propriety  be  made  in  a  case  of  this  kind, 
where  the  application  Is  to  admit  the  will 
to  record."  In  Runkle  v.  Gates,  11  lud.  95, 
a  similar  question  was  presented,  vrith  the 
same  result  the  fraud  in  that  case  having 
been  confessed  by  the  devisee.  See,  also. 
Jarm.  Wills,  c.  7,  <  2. 

The  law  has  pointed  out  the  mode  in  which 
wills  may  be  revoked.  It  has,  in  effect  for- 
bidden any  mode  of  revocation  save  tbat  per- 
mitted by  the  statute.  The  courts  cannot 
substitute  for  the  plain  requirement  of  tite 
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statnte  the  BQiHwsed  desire.  Intention,  or 
even  tbe  nnaccompllshed  attempt,  of  the  tes- 
tator to  destroy  bis  will.  If  a  testator  on 
b48  deathbed  should  send  for  hla  will  for  the 
avowed  purpoae  of  Its  destruction,  and  should 
die  btfore  It  reached  him,  or  even  with  the 
instminait  In  his  hands  for  that  purpose.  It 
could  hardly  be  maintained  that  a  revocation 
bad  been  accomplished,  within  the  meaning 
of  the  statute.  To  bold  that  an  expressed 
intention  to  destroy  a  will,  or  an  expressed 
belief  that  It  had  been  destroyed,— and  that 
such  Intention  or  belief  can  be  proven  by 
statements  made,  very  possibly,  for  the  pur- 
pose of  misleading  the  kindred  of  the  tes- 
tator,—could  talce  the  place  of  tbe  formal  and 
definite  revocation  provided  for  by  the  law, 
would  violate  the  idain  letter  and  spirit  of 
the  statute  and  create  an  open  door  for 
fraud. 

The  testimony  objected  to  does  not  seem 
to  be  such  as  could  have  operated  prejudi- 
cially. For  the  reasons  given,  the  Judgment 
Is  affirmed. 


STOCKWELIi'S  ADMR  et  al.  v.  BOWMAN 
et  alA 

•  Court  of  Appeals  of  Kentucky.      March  14, 
1002.) 

CONSTRUCTION  OF  WILL— PROVISION  FOR  DE- 
SCENDANTS OF  LIFE  TENANT— FAILURE  FOB 
WANT  OF  DB^SCENDANTB— DISTRIBUTION  AS 
UNDBVI&ED.  EST  ATE— RESIDUARY  LBQATETB. 

1.  A  bequest  ot  bank  stock  to  testator's 
daughter  (or  life,  and  at  her  death  to  her  chil- 
dren and  tbe  descendants  of  any  children  that 
might  be  dead,  was  for  the  benefit  only  of  such 
children  of  the  daughter  as  might  be  living  at 
her  death;  and  therefore  no  interest  therein 
passed  nnder  the  will  of  the  only  child  of 
tbe  daughter,  who  died  before  she  did,  but  upon 
her  death  the  stock  passed  to  the  heirs  of  tes- 
tatrix fu  undevised  estate. 

2.  Where  the  residuary  clause  ot  a  will  pro- 
Tided  that  the  share  of  a  life  tenant  thereun- 
der should  pass  to  her  descendants  at  her 
death,  and  that  provision  failed  for  want  of 
descendants,  the  share  of  tbe  life  tenant  did 
not  pass  to  the  other  residuary  legatees,  but 
to  the  heirs  of  testator. 

Appeal  from  circuit  court,  Fayette  county. 

"Not  to  be  oflldally  reported." 

Action  by  Henry  S.  Beed,  as  executor  of 
the  wills  of  Martha  Keed  and  Martha  R. 
StockweU,  and  as  one  of  tbe  heirs  of  Martha 
Reed,  against  Elizabeth  R.  Bowman  and  oth- 
ers, for  a  construction  of  tbe  will  of  Martha 
Reed,  and  for  direction  as  to  the  executor's 
duties.  Judgment  construing  will,  and  Hen- 
ry S.  Beed,  as  executor  of  Martha  Stockwell, 
and  others,  appeal.    Affirmed. 

Falconer  &  Falconer,  for  appellants.  J.  U. 
Tanner,  for  app^ee  Beed.  C.  O.  Oalhoun 
and  Breckinridge  &  Shelby,  for  appellee 
Payne. 

DU  BBLXAl  J.  Mrs.  Martha  Reed,  by  her 
last  'Will,  provided  for  the  payment  of  her 

>  Raportsd  br  Edward  W.  Hloes,  Esq.,  ut  th«  Frank* 
<(ort  bar,  and  (ormarlr  stau  raportar. 


debts,  for  the  distrlbutl<«  of  certain  furni- 
ture and  portraits,  gave  a  small  legacy  to  a 
charitable  use,  and  in  the  fifth  clause  pro- 
vided that  the  residue  of  her  estate  should 
be  converted  Into  money,  except  her  bank 
stocks  and  other  securities,  and  that  her  es- 
tate should  be  eiiaally  divided,  in  six  parts, 
between  her  son,  her  three  married  daugh- 
ters, ha  unmarried  daughter,  and  two  grand- 
sons, who  were^  together,  to  take  the  share 
of  their  father.  By  the  sixth  clause  her 
son's  share  was  given  to  him  absolutely  and 
in  money.  The  residue  of  the  estate  not  al- 
ready in  stocks  was  to  be  invested  in  bank 
stoclis  and  distributed  equally  among  the 
otbest  devisees,— "the  shares  which  in  this 
distribution  go  to  my  married  daughters, 
Mrs.  Bowman,  Mrs.  Simpson,  and  Mrs.  Stock- 
well,  to  be  assigned  to  and  held  by  them  for 
life,  as  separate  and  free  from  the  control 
of  their  said  husbands,  during  their  lives, 
respectively;  and  at  their  deaths  their  said 
shares  to  be  equally  divided  between  the 
children  of  the  one  so  dying  and  the  descend- 
ants of  any  of  their  said  children  that  may 
be  dead,  such  descendants  together  taking 
the  share  of  their  parent."  Mrs.  Stockwell's 
share  was  subsequently  Invested  in  the  32 
acres  of  land  In  controversy.  She  had  one 
child,  John  Stockwell,  who  died  before  her, 
after  arriving  at  age;  and  by  his  will  he 
devised  to  her  all  his  property  of  evtry  kind. 
Mrs.  Stockwell  subsequently  died,  leaving  a 
will  by  which  she  attempted  to  dispose  of 
the  land  in  controversy.  The  object  of  this 
proceeding  Is  to  ascertain  whether  the  land 
belongs  to  the  beneficiaries  under  Mrs.  Stock- 
well's  wUl,  or  passes  under  the  residuary 
clause  of  Mrs.  Reed's  will,  or  Is  distributed 
under  the  statute  to  the  beirs  of  Mrs.  Reed. 
For  the  appellant,  as  executor  of  Mrs. 
Stockwell,  it  is  contended  that,  under  the 
sixth  clause  of  Mrs.  Reed's  will,  John  Stock- 
weU took  a  vested  remainder,  as  tbe  child 
of  Mrs.  Stockwell,  in  the  share  which  came 
to  her;  that  he  had,  therefore,  an  interest 
capable  of  being  devised;  and  that  by  his 
will  it  passed  to  his  mother,  and  is  to  be 
treated  as  a  part  of  her  estate.  Especial 
stress  Is  laid  upon  tbe  fact  that  one  of  the 
recognized  tests  of  a  vested,  as  distinguished 
from  a  contingent,  remainder,  Is  the  present 
capacity  of  taking  effect  In  possession,  If  the 
possession  were  to  become  vacant,  and  not 
the  certahity  that  the  possession  wffi  become 
vacant  before  the  estate  limited  in  remain- 
der determines.  Upon  the  other  hand,  it  is 
urged  by  the  beirs  of  Mrs.  Reed  that  this 
test,  which  is  the  one  formulated  by  Mr. 
Feame,  is  always  limited  to  the  case  of  a 
remainder-man  who  is  In  esse  and  ascertain- 
ed, and  has  no  application  in  a  case  wher* 
tbe  event  which  renders  the  possessimi  va- 
cant resolves  the  contingency  as  to  tbe  pct> 
son  who  Is  to  take.  1  Feame,  Rem.  216,  217; 
Williamson  v.  Williamson,  18  B.  Mon.  868, 
369;  White's  Trustee  v.  White.  86  Ky.  602. 
7  S.  W.  26;  Jobnsw  r.  Jacobs  11  Budi,  658, 
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But  treating  the  devise  as  a  devise  of  lands, 
and  not,  as  claimed  by  appellees,  a  mere  di- 
rection to  pay  and  dlslzibute  upon  the  hap- 
pening of  a  fntore  event,  we  have  reached 
the  conduslon  that  It  Is  tmnecessary  to  de- 
termine whether  this  Is  a  contingent  remain- 
der to  a  class  of  persons  who  shall  at  the 
death  of  the  life  tenant  answer  the  descrip- 
tion of  children  or  descendants  of  children 
of  the  life  tenant,  or  a  remainder  to  the  child 
of  the  life  tenant,  which  vested  In  him  up- 
on his  birth;  for,  if  the  remainder  did  so 
vest.  It  was  subject  to  open  and  let  in  after- 
born  children  of  the  life  tenant,  and  to  be 
devested  by  bis  death  before  the  death  of 
the  life  tenant,  either  with  or  without  is- 
sue. It  seems  certain  that  the  Intention  of 
the  sixth  clause  was  that,  upon  the  death 
of  one  of  the  three  married  daughters,  her 
share  was  to  pass  to  her  children  then  allve^ 
and  to  the  descendants  of  such  as  might 
have  theretofore  died.  It  seems  equally  cer- 
tain that  If  the  son  had  died  before  the  life 
tenant,  leaving  descendants,  such  descend- 
ants would  have  taken,  not  under  the  law, 
as  heirs  of  tlKir  father,  but  under  the  will, 
as  purchasers  from  their  grandmother.  The 
will  provides  that  the  share  of  each  daugh- 
ter shall  at  her  death  "be  equally  divided  be- 
tween the  children  of  the  one  so  dying,  and 
the  descendants  of  any  one  of  their  said 
children  that  may  be  dead,  such  descendants 
together  taking  the  share  of  their  paretit" 
This  Is  a  provision  for  a  substitution  In  the 
event  of  the  death  of  a  child  before  the  life 
tenant,  and  that  such  child's  descendants 
shall  take  the  share  it  would  have  taken  if 
then  alive.  In  Bumsides'  Adm'r  v.  Wall,  9 
B.  Mon.  318,  there  was  a  devise  to  the  widow 
for  life  or  during  widowhood,  providing  that 
after  the  death  of  the  testator's  wife,  or  the 
termination  of  the  estate,  the  land  should  be 
8<rid,  "and  the  proceeds  thereof  be  equally 
divided  between  all  my  children,  or  their  de- 
scendants, giving  to  the  descendants  of  such 
as  may  die  the  same  share  that  the  parent 
would  be  entitled  to  if  living."  In  the  opin- 
ion by  Chdef  Justice  Marshall  it  was  held 
that:  "The  manifest  intention  of  the  tes- 
tator is  that  he  intended  the  proceeds  of  the 
sale  to  be  divided  among  all  his  children  who 
might  be  living  at  the  termination  of  the  life 
estate,  and  the  descendants  of  such  as  might 
then  be  dead.  *  •  •  Under  this  con* 
structlon,  no  one  is  entitled  to  a  share  but 
children  living  at  the  termination  of  the  life 
estate,  or  the  then  living  descendants  of  a 
deceased  child,  or  the  representatives  of  such 
child  or  descendant  as  was  living  at  that 
time."  In  another  part  of  the  opinion  the 
court  says:  "Such  descendants  woiuld  un- 
doubtedly take  under  the  will,  and  not  by 
representation,  or  as  next  of  kin  to  the  de- 
cedent" Tlie  manifest  intention  of  Mrs. 
Reed  was  that  the  whole  share  of  each 
daughter  should  pass  to  her  descendants  at 
her  death,  if  any  descendants  were  living  at 
that  time.    In  the  case  of  Aultman  Oo.  v. 


Gibson's  Guardian  (decided  March  12.  1902) 
67  S.  W.  57,  the  will  in  question,  after  pro- 
viding a  life  estate  for  the  widow,  directs 
that  the  property  "shall  at  her  death  go  to 
my  childrm,  and  be  divided  equally  among 
them.  •  *  *  In  all  cases  when  I  speak 
of  dividing  my  proi>erty  among  my  children, 
I  wish  it  to  be  understood  that  I  mean  to 
give  to  the  child  or  children  of  such  of  them 
as  may  be  dead  that  portion  of  my  estate 
that  the  parent  of  such  child  or  children 
would  have  taken  had  he  or  she  been  living." 
It  was  held  that  the  surviving  children  of  a 
child  who  had  died  before  the  death  of  the 
life  tenant  took  under  the  wUl,  and  not  un- 
der the  statute  of  descent  We  regard  the 
authorities  as  conclusive  upon  this  question. 

Inasmuch  as,  under  the  residuary  clause 
of  Mrs.  Reed's  will,  the  devisees  thereunder 
would  take  in  a  somewhat  different  propor- 
tion from  that  In  which  they  would  take  as 
heirs  or  distributees,  a  cross  appeal  has  been 
prosecuted  by  Mrs.  Kate  S.  Payne,  claiming 
that  the  devise  having  failed,  the  residuary 
clause  Indicated  an  intention  on  the  part  of 
Mrs.  Reed  not  to  die  Intestate  as  to  any  of 
her  property.  The  trial  court,  however,  ad- 
Judged  that  under  section  4843,  Ey.  St,  the 
devise  passed  to  the  heirs  of  Mrs.  Reed,  and 
not  to  her  residuary  legatees:  "Unless  a 
contrary  intention  shall  appear  by  the  vrill 
such  real  or  personal  estate,  or  interest  there- 
in, as  shall  be  comprised  in  any  devise  In 
such  will  which  shall  fall  or  be  void,  oe  oth- 
erwise incapable  of  taking  effect  shall  not 
be  included  in  the  residuary  devise  contain- 
ed In  such  will,  but  shall  pass  as  In  case  of 
Intestacy."  We  are  unable  to  see  the  force 
of  Mrs.  Payne's  contention.  It  is  the  resid- 
uary devise  itself  which  has  failed,  in  so  far 
as  It  applies  to  the  property  here  in  con- 
test; and  we  fall  to  see  in  that  fact  any  in- 
dication of  the  testator's  intention  that  the 
property  covered  by  the  devise  thus  failing 
should  pass  under  the  very  clause  which  we 
hold  to  have  failed  to  provide  for  its  devo- 
lution. 

For  the  reasons  given,  the  Judgm«it  is  af- 
firmed on  the  original  and  cross  appeals. 


SLUSHER  et  al.  v.  SIMPSON  et  al.x 

(Court  of  Appeals  of  Kentucky.     March   11, 

1902.) 

LAND  PATBNTS— HNTRT  AND  SURVBT  WITH- 
OUT NOnCH  TO  ACTUAL  SHTTLBH— CHANQB 
OF  ENTRY  ON  SURVHYGR'S  BOOK. 

1.  Under  Kv.  St  f  4703,  giving  a  preference 
to  actual  setuers  on  vacant  and  unappropriat- 
ed land,  and  providing  that  before  any  other 
person  shall  locate  the  same  three  months'  no- 
tice of  inteatlou  to  do  ao  must  be  given  to  the 
actual  settler,  one  who  entered  and  surveyed 
land  without  notice  to  an  actual  settler  on  the 
land,  who  had  previously  snrv^ed  it,  obtained 
a  title  infeiior  to  his. 

2.  Even  though  the  original  survey  made  by 
the  actual  settler  was  void,  yet  as  he  subse- 
quently  suryeyed   the  land,   and   prop^-ly   en- 

'  Reported  1>7  Edward  W.  Hlnas,  Esq.,  ot  tb»  Frank- 
tort  bar.  and  formerly  state  reporter. 
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tered  it  on  the  snrreror's  books,  one  who  had 
made  an  entry  in  the  meantime  coald  not 
thereafter  <^uge  toch  entry  to  liia  prejndiceb 

Appeal  from  circuit  conrt,  Leslie  county. 

"Not  to  be  officially  reported." 

Action  by  Lee  H.  Slusber.  by  WiUlam 
Slusher,  next  friend,  against  Oabe  Simpson 
and  others  for  an  injunction.  lodgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

D.  K.  Rawllngs,  H.  0.  BSversole,  Wm.  Lew- 
is, and  U  D.  Lewis,  for  appellant.  J.  H. 
Jeffries,  for  appellees. 

HOBSOX,  J.  On  AugrtiBt  9,  1882,  Andrew 
Simpson  surveyed  100  acres  of  vacant  land 
on  the  Long  Branch  of  White  Oak  creek,  in 
Leslie  county.  The  county  surveyor  who 
made  the  survey  entered  it  on  a  note  book, 
-which  he  had  with  him,  and  not  on  his  offi- 
cial book.  Simpson  settled  on  the  land,  and 
while  he  was  in  the  actual  possession  of  it, 
on  April  7,  1884,  obtained  an  order  of  the 
Leslie  county  court  authorising  him  to  en- 
ter and  survey  the  land.  Before  he  had  the 
survey  made  under  this  order  appellant 
Slusbo',  on  September  12,  1884,  obtained  an 
order  of  the  county  court  authorizing  the  ap- 
propriation of  200  acres  on  the  same  watera, 
and  bad  the  land  surveyed  on  October  11, 
18S1,  with  notice  at  the  time  of  Gibson's 
claim.  On  December  13,  1884,  Gibson  had 
his  track  surveyed  under  his  order,  and  on 
December  2eth  registered  It  in  the  land  of- 
fice, and  obtained  a  patent  on  April  6,  188S. 
The  survey  made  for  appellant  was  not  reg- 
istered in  the  land  office  until  March  11,  1886, 
and  the  boundary  so  registered  is  different 
from  that  entered  on  the  surveyor's  books.  It 
includes  Gibson's  land,  or  a  large  part  of  it, 
while  tbe  survey  as  entered  on  the  books  by 
the  surveyor  includes  but  little,  if  any,  of  it 
It  appears  from  the  proof  that  appellant  took 
the  copy  of  the  survey  to  a  deputy  of  the 
surveyor,  and  the  latter  made  some  changes 
in  it  before  it  was  finally  sent  to  the  regis- 
ter. On  this  survey,  as  thus  changed,  appel- 
lant obtained  a  patent  on  July  9,  1S86.  This 
suit  involves  these  two  patents.  The  court 
below  bdd  the  title  of  Gibson  the  better. 
By  section  4703,  Ky.  St,  an  actual  settler 
<m  any  vacant  and  unappropriated  land  is 
given  a  preference,  and  before  any  other  per- 
son shall  locate  the  same  three  months'  no- 
tice of  intention  to  do  so  must  be  given  to 
the  actual  settler,  in  which  notice  the  land 
intended  to  be  taken  up  must  be  described. 
By  section  4704,  none  but  vacant  land  Is  sub- 
ject to  appropriation  under  the  act  and  ev 
ery  entry,  survey,  or  patent  made  under  it 
is  declared  void,  so  far  as  it  embraces  lands 
previously  entered,  surveyed,  or  patented.  In 
Kennedy  v.  Kennedy,  4S  Ey.  S96,  this  court 
held  that  an  entry,  survey,  and  patent  made 
without  notice  to  the  actual  settler  on  the 
land,  did  not  affect  his  rights,  and.  If  the 
elder  legal  title  had  been  acquired  withont 
sudi  notice^  the  chancellor  might  decree  a 


surrender  of  the  title  to  the  person  entitled 
to  the  notice.  In  Gosling  v.  Smith,  90  Ky. 
157,  18  S.  W.  437,  Gosling  made  his  surveys 
in  December,  1684,  but  did  not  enter  them 
upon  the  surveyor's  book  until  February  6, 
188S.  Smith  made  his  entries  on  January  6, 
1888.  The  conrt  held  Gosling's  title  to  be  su- 
perior, and  said,  after  quoting  the  statutes: 
"While,  therefore,  a  -party  who  makes  the 
first  entry  of  land  then  subject  to  entry  may, 
if  necessary,  enforce  by  Judicial  proceedings 
his  right  to  hare  survey  first  made,  neverthe- 
less, if  there  has  been  already  either  an 
entry  or  survey  made  of  the  same  land  by 
another,  his  entry,  survey,  and  patent  are,  in 
the  meaning  of  the  statute,  to  be  treated  as 
void."  In  this  case,  as  Gibson  had  surveyed 
and  was  an  actual  settler  on  the  land,  and 
had  no  notice  of  appellant's  Intention  to  ap- 
propriate it  the  title  obtained  was  Infra-lor 
to  his;  and,  leaving  out  of  view  the  survey 
made  in  1882,  Gibson  snrveyed  his  land  in 
December,  1885,  and  properly  entered  It  on 
the  surveyor's  books.  The  entry  whid)  ap- 
pellant had  made,  as  It  then  stood  on  the 
books,  could  not  therefore,  be  changed  to 
Gibson's  prejudice,  and,  it  not  appearing  that 
any  part  of  this  boundary  included  the  tlm- 
b«:  in  controversy,  the  court  properly  dis- 
missed appellant's  petition. 
Judgment  afiSimed. 


CITY  OF  GLASGOW  v.  OILILEirWATEmS.i 

(Court  of  Appeals  of  Kentucky.    Mardi  20. 
1902.) 

MUNICIPAL  CORPORATIONS— DANOERODS  OB- 
STRUCTION IN  STREET— INDEPHNDBNT  CON- 
TRACTOR—CONTRIBUTORY   NBOLIOBNCB. 

1.  A  barbed  wire  stretched  across  a  street 
to  prevent  travel  on  a  part  of  the  street  under- 
goinK  repairs  is  a  nuisance,  and  the  city  is 
liable  for  an  injury  to  one  who,  in  the  absence 
of  any  light  or  other  warning,  runs  against 
the  wire  in  the  nighttime. 

2.  The  fact  that  a  city  has  placed  the  work 
of  repairing  a  street  in  charge  of  an  independ- 
ent contractor  does  not  relieve  it  of  the  duty 
to  see  that  proper  precautions  are  taken  to 
warn  travelers  of  the  danger. 

3.  It  is  the  duty  of  a  city  to  see  that  all  parts 
of  a  street  are  kept  in  safe  condition  for  pe- 
destrians, and  therefore  a  pedestrian  is  not 
chargeable  with  contributory  negligence  in  nn- 
necessarily  leaving  the  sidewalk  to  cross  tbe 
street  at  any  point. 

4.  A  verdict  for  $220  for  the  cutting  of  plain- 
tiff's lips  and  gums  by  a  barbed  wire  is  not  ex- 
cessive. 

Appeal  from  circuit  court.  Barren  county. 

"To  be  officially  reported." 

Action  by  E.  P.  Gillenwaters  against  the 
city  of  Glasgow  to  recover  damages  for  per- 
sonal injuries.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

W.  L.  Porter  and  Herman  Morris,  for  ap- 
pellant Basil  Richardson,  V.  H.  Baird,  and 
J.  A.  Conyers,  for  appellee. 

'Reported  by  Edward  W.  Hlnes,  Esq.,  ot  th«  Frank- 
tort  bar,  and  tormerly  state  raportw. 
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O'REAR,  J.  Appellant  city,  by  ordinance, 
let  the  contract  for  tbe  Improvement  of  one 
of  Its  streets.  Flans  and  qteClflcatlons  were 
Included  In  the  agrreement  executed  between 
the  city  and  the  contractor.  In  doing  the 
work  the  street  was  so  torn  19  as  to  render 
It  unsafe  for  travel.  The  contractor,  by  his 
servants,  caused  a  barbed  wire  to  be  strung 
from  a  tdeirtione  pole  standing  at  the  edge 
of  the  pavement  to  the  opposite  side  of  the 
street,  to  prevent  travel  over  the  portion  un- 
dergoing repairs.  The  wire  was  about  five 
feet  from  the  ground.  While  the  street  and 
the  wire  were  in  this  condition,  appellee  at- 
tempted to  go  across  the  street,  and,  in  a 
course  theretofore  customarily  used  by  pe- 
destrians going  to  and  from  the  railroad  de- 
pot in  that  vicinity,  ran  Into  this  wire,  se- 
verely cutting  bis  lips  and  gums.  Had  he 
kept  to  the  sidewalk,  he  could  have  avoided 
the  obstruction.  The  Injury  occurred  In  the 
nighttime.  It  Is  claimed  for  appellee  that 
there  was  neither  light  nor  other  appropriate 
warning  of  this  dangerous  arrangement  In 
this  suit  by  app^ee  against  the  city  for 
damages  for  this  injury,  It  pleaded,  among 
other  defenses,  that  It  had  let  this  contract 
to  an  independent  contractor,  and  was  not 
responsible  for  his  negligence;  tliat  it  had 
no  control  over  the  manner  of  his  execut- 
ing the  work;  that  the  contract.  In  or  of  it- 
self, did  not  necessarily  involve  the  danger- 
ous situation  by  which  appellee  was  injured. 
A  demurrer  was  sustained  to  this  plea.  The 
correctness  of  this  ruling  is  the  principal 
question  Involved  In  this  appeal. 

The  city  is  required  by  statute  (section 
8643,  Ky.  St)  to  keep  Its  streets  in  a  reason- 
ably safe  condition  for  travel,  and  free  from 
obstructions,  and  it  would  seem  that  such 
would  be  its  duty  Independent  of  such  stat- 
ute. Fugate  v.  aty  of  Somerset  (Ky.)  29 
&  W.  970;  City  of  Covington  v.  Bryant  7 
Bush,  840.  The  question  then  arises,  can  a 
city  dispense  with  this  duty  to  the  public 
by  devesting  Itself  of  authority  or  control 
over  Its  highways?  In  Storrs  ▼.  City  of  Uti- 
ca,  17  N.  T.  109,  72  Am.  Dec.  437,  where  the 
city  had  let  out  the  building  of  a  sewer  by 
contract  and  the  work  was  left  open  in  the 
nighttime  without  guards,  lights,  or  warn- 
ings, and  plaintiff  drove  into  it,  this  same  de- 
fense was  attempted.  The  court  said:  "Al- 
though the  work  may  be  let  out  by  contract, 
the  corporation  still  remains  charged  with 
the  care  and  control  of  the  street  in  which 
the  improvement  is  carried  on.  The  per- 
formance of  the  work  necessarily  renders  the 
street  unsafe  for  night  travel.  This  is  a 
result  which  does  not  at  all  depend  on  the 
care  or  negligence  of  the  laborers  employed 
by  the  contractor.  The  danger  arises  from 
the  very  nature  of  the  improvement  and  if 
it  can  be  averted  only  by  special  precautions, 
such  as  placing  guards  or  lighting  the  street 
the  corporation  which  has  authorized  the 
improvement  is  plainly  bound  to  take  those 
precautions.    The  contractor  may  very  prop- 


erly be  bound  by  his  agreement  not  only  ta 
construct  the  sewer,  but  also  to  do  such  other 
acts  as  are  necessary  to  protect  traveL  But 
a  municipal  corporation  cannot  I  think,  in 
this  way,  either  avoid  indictment  on  behalf 
of  the  pubUc,  or  its  liability  to  individuals." 
Tills  is  followed  and  sustained  by  Ifayor, 
etc.,  V.  O'DonneU,  53  Md.  110,  36  Am.  Rep. 
395;  Dill.  Man.  Corp.  {f  791-793;  City  of 
Logansport  t.  Dick,  70  Ind.  66,  36  Am.  Rep. 
166.  In  the  last-named  case,  hi  denying  tiie 
defense  involved  in  the  plea  of  independent 
contractor,  the  supreme  court  of  Indiana 
said:  "It  seems  to  us  that  in  view  of  the 
exclusive  power  conferred,  and  of  the  cor- 
relative duty  necessarily  imposed  iqx>n  the 
appellant  over  the  streets,  alleys,  and  high- 
ways within  its  corporate  limits,  la  and  by 
the  legislation  of  this  state  providing  for  the 
Incorporation  of  cities,  the  appellant  could 
not  and  ought  not  to  be  allowed  to  avoid  the 
imperative  duty  which  it  owed  to  the  public 
to  keep  its  streets,  alleys,  and  highways  in 
a  safe  condition  for  use  in  the  usual  man- 
ner by  travelers,  nor  to  escape  respondbillty 
for  its  neglect  or  failure  to  perform  such 
duty,  upon  the  plea  that  it  had  entered  into 
a  contract  with  another  person  for  the  per- 
formance of  the  wwk.  which  rendered  such 
use  of  the  street  alley,  or  highway  imsafe 
or  dangerons  to  the  traveling  public.  •  •  • 
The  appellant  could  not  by  any  contract  it 
might  make,  avoid  its  liability  to  third  per- 
sons for  Injury  or  death  resulting  trom  a 
breach  of  its  duty  In  the  care  and  control  of 
its  streets."  We  are  of  opinion  that  the 
court  properly  sustained  the  demurrer. 
There  was  evidence  sufficient  to  support  the 
finding  of  the  Jury  that  there  was  no  light 
nor  other  warning  at  the  point  where  this 
wire  was  placed.  Such  a  wire  of  itself  was  a 
very  dangerous  obstruction,  cwstltuting  a  nui- 
sance^  and  should  not  have  been  allowed  by 
the  city. 

Appellant  asked  the  court  to  instruct  the 
Jury  that  If  appellee  unnecessarily  left  the 
sidewalk,  which  was  safe,  and,  without  good 
or  sufficient  reason,  walked  or  ran  into  the 
wire  across  the  street  and  was  injured,  they 
must  And  for  the  defendant  This  bistmc- 
tion  was  refused,  and  the  refusal  is  made  the 
basis  of  a  complaint  upon  this  appeal.  It 
was  said  In  the  case  of  City  of  Lexington  ▼. 
Auger.  4  Ky.  L>aw  Rep.  24:  "It  is  true,  there 
was  ample  room  on  the  sidewalk  for  the 
traveler,  and  he  would  have  to  make  a  di- 
version from  the  mahi  path  to  reach  the  dan- 
ger; still  he  had  the  right  to  use  any  part 
of  the  street  for  the  purpose  of  traveling." 
City  of  Olathe  v.  Mizee,  48  Kan.  435,  29  Pac. 
754,  30  Am.  St  Rep.  308.  In  the  last-named 
case  it  was  said:  "A  divergence  or  depar- 
ture from  the  crosswalks  is  not  an  evidence 
of  want  of  care.  Pedestrians  have  a  right 
to  cross  a  street  at  any  point  and  it  Is  a 
common  practice  to  do  sa"  In  Brusso  v. 
City  of  Buffalo,  90  N.  Y.  679,  it  was  held: 
"A  person  desiring  to  cross  the  street  either 
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in  the  nighttime  or  In  the  daytime,  is  not 
confined  to  a  crossing.  He  has  a  right  to 
assume  that  all  parts  of  the  street  Intended 
for  travti  are  reasonably  safe;  and  if  In  the 
nighttime  be  desires  to  cross  from  one  side 
to  the  other,  and  knows  of  no  dangerous  ex- 
cavations In  the  street,  or  other  obstructions, 
he  may  cross  at  any  point  that  salts  his  con- 
venience, without  being  liable  to  imputation 
of  negligence."  This  doctrine  seems  to  be 
abundantly  sustained  and  inherently  sound. 
The  instruction  was  properly  refused. 

The  verdict  of  the  Jury  and  the  judgment 
for  appellee  of  $220  Is  not  excessive,  and  is 
sustained  by  the  law  and  the  evidence. 

Judgment  affirmed,  with  damages. 


CINCINNATI,  X.  O.  &  T.  P.  RY.  CO.  et  aL 

V.  COOK'S  ADM'R.i 

(Court  of  Appeals  of  Kentucky.     March  22, 

1802.) 

REMOVAL  OF  CAUSES  TO  FEDERAL  COURT- 
JOINDBR  OF  UASTBR  AND  SERVANT  AS  DB- 
FBNDANT8— NBOLIOBNCB  OF  ENGINEER  IN 
BACKINO  TRAIN— DEATH  OF  BRAKBMAN— 
PBREMPTORT  IN8TRDCTI0N— PCNITIVB  DAM- 
AGES—RECOVBRY  FOR  ORDINARY  NBGLI- 
OBNCB  OF  Sin>BRIOR  SERVANT— VARIANCI>- 
RBS  OBST.S>-DBCLARATI0NS  OF  SERVANT 
ADMISSIBLE  AQAINST  HIM  AND  NOT 
AOAINST  MASTER-RULES  OF  MASTER  AS  BV- 
IDBNCB. 

1.  Under  Ky.  St.  $  6.  a  corporation  and  its 
servant  may  be  sned  jointly  for  a  death  r»- 
snltinit  from  the  negligence  of  the  serraut. 

2.  Where  a  nonresident  corporation  and  Its 
resident  servant  are  properlv  joined  as  defend- 
ants, the  nonresident  defendant  is  not  entitled 
to  have  the  cause  removed  to  the  federal  courL 

3.  Where  a  brakeman,  who  had  gone  to  nn- 
oouple  a  car  for  the  purpose  of  leaving  it  on  a 
side  track,  being  on  the  fireman's  side  of  the 
train,  gave  through  him  a  signal  to  the  «i- 
gineer  for  slack  when  he  reached  the  car, 
whereupon  the  engineer  backed  the  train  a  lit- 
tle, and  then  in  a  short  time  again  backed  the 
train  upon  a  signal  received  from  the  brake- 
man  on  his  side  of  the  train,  without  waiting 
tor  any  signal  from  the  hrakeman  ou  the  fire- 
man's side,  who  was  then  between  the  cars  for 
the  purpose  of  uncoupling  the  car  to  be  de- 
tached, it  was  a  question  for  the  jury  wheth- 
er, under  the  rules  and  the  usual  course  of  do- 
ing the  work  (which  reQuired  the  engineer  not 
to  move  the  train  when  he  knew  a  brakeman 
was  uncoupling,  without  a  signal  from  him,  or 
notice  of  his  safety),  the  engineer  was  guilty 
of  negligence  in  backing  the  train  upon  the 
signals  given  without  any  knowledge  of  the 
latter  nrakeman's  whereabouts;  for,  while  the 
cars  were  provided  with  automatic  couplers, 
which  rendered  it  unnecessary  ordinarily  for 
brakemen  to  go  between  cars  to  uncouple  them, 
the  signal  for  slack  gave  notice  to  the  engineer 
that  something  was  wrong,  and  he  knew  that 
the  brakeman  would  have  to  go  between  the 
cars  if  the  bar  of  the  automatic  coupler  did 
not  work,  which  was  the  case. 

4.  Under  Ky.  St.  §  6,  giving  a  right  of  action 
for  death  caused  by  defendant's  negligence  or 
WTOujrful  act,  the  court  properly  instructed  the 
jury  that  they  might  allow  compensatory  dam- 
ages if  there  was  ordinary  negligence,  and  pun- 
rave  damages  if  there  was  gross  negligence. 

6.  Under  that  statute  there  may  be  a  re- 
cover against  the  master  for  the  death  of  a 
servant  resulting  from  the  ordinary  negligence 

'Reported  by  Edward  W.  Hines,  Esq.,  of  tb*  Frank- 
Igft  bai',  and  formerlr  state  reporter. 


of  a  superior  servant  engaged  In  the  same  wn- 
ployment,  though  there  could  have  been  no  re- 
covery for  the  mjury  if  it  bad  not  resulted  in- 
death. 

6.  The  fact  that  plaintiff  alleged  gross  negli- 
gence did  not  preclude  him  from  recovering  up- 
on proof  of  ordinary  negligence,  as  there  waa- 
merely  a  failure  to  prove  a  part  of  liis  allega- 
tion. 

7.  Declarations  of  the  engineer  of  the  trainr 
made  several  hours  after  the  injury  was  In- 
flicted, were  not  admissible  against  the  master, 
not  being  a  part  of  the  res  gestse,  but  wera 
admissible  against  the  engineer  himself,  who- 
was  joined  as  a  defendant,  and  the  court  ^o^ 
erly  so  instructed  the  jury. 

8.  Evidence  having  been  admitted  which  was- 
competent  against  one  of  the  defendants  anc) 
not  against  the  other,  it  was  error  to  instruct 
the  jury  that,  if  their  verdict  be  for  plaintiff, 
it  "shall  be"  against  both  defendants. 

9.  Defendants  should  be  permitted  on  anoth- 
er trial  to  read  to  the  jury  the  rules  of  the 
company  in  regard  to  the  obedience  of  signala 
by  the  engineer. 

Appeal  from  chrcult  court,  Mercer  county. 

"To  be  officially  rqjorted." 

Action  by  Edward  Cook's  administrator 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  and  Fred  Mllligan 
to  recover  damages  for  the  death  of  plain- 
tiff's Intestate.  Judgment  tor  plaintiff,  and 
defendants  appeal.    Reversed. 

Galtber  &  VanarsdaU,  tot  appellants.  Root 
Harding,  E.  M.  Hardin,  and  0.  A.  Hardin^ 
for  appellee. 


HOBSON,  J.  This  action  was  filed  od 
I  February  23,  1901,  by  appellee  to  recover  for 
I  the  death  of  his  Intestate,  against  the  Cln- 
i  clnnatl.  New  Orleans  &  Texas  Pacific  Rail- 
1  way  Company  and  IVed  Mllllgan,  who  was 
I  an  engineer  In  Its  service.  It  was  charged 
In  the  petition  that  the  death  of  the  Intestate 
was  due  to  the  negligence  of  Milllgan,  as  en- 
gineer in  the  service  of  the  railroad  com- 
pany, In  moving  a  train  under  his  charge. 
At  the  May  term  of  the  circuit  court  the  rail- 
road company  filed  a  petition  for  removal  of 
the  case  to  the  circuit  court  of  the  United 
States,  alleging  that  It  is  a  resident  of  the 
state  of  Ohio,  and  that  Milllgan  was  Im- 
properly Joined  with  it  as  a  codefendant  for 
the  fraudulent  purpose  of  defeating  the  Ju- 
risdiction of  the  United  States  court  The 
court  overruled  the  motion,  and  this  Is  the 
first  question  to  be  determined  on  the  appeaL 
It  Is  earnestly  maintained  that  the  Joinder 
of  the  defendants  is  Improper;  that  for  the 
one  act  of  the  servant  he  cannot  be  sued 
Jointly  with  bis  master,  and  ttiat  his  act 
must  be  treated  either  as  that  of  an  indi- 
vidual or  that  of  an  agent  In  support  of 
this  position  we  are  referred  to  several  cases 
outside  of  this  state  so  holding.  But  the  de- 
cided weight  of  authority  is  the  otti&t  way. 
See  15  Enc.  Pi.  I'rac.  660;  1  Thomp.  Neg. 
611.  The  conflict  In  authority  on  the  ques- 
tion seems  to  be  due  largely  to  differences 
of  the  common-law  forms  of  pleading,  which 
no  longer  exist  in  this  state.  In  Pom.  Rem. 
&  Rem.  Rights,  $  307,  It  is  said:  "In  gen- 
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eral,  tho/se  who  bare  onlted  In  the  commis- 
sion of  a  tort  to  the  person  or  to  property, 
whether  the  injury  be  done  by  force  or  be 
the  result  of  negligence  or  want  of  skill  or 
of  frand  and  deceit,  are  liable  to  the  injured 
party  without  any  restriction  or  limit  upon 
his  choice  of  defendants  against  whom  he 
may  proceed.  He  may,  at  his  opUon,  sue 
all  the  wrongdoers  in  a  shigle  action,  or  may 
sue  any  one,  or  may  sue  each  in  a  separate 
action,  or  may  sue  any  nam1>ar  he  ideases 
less  than  all.  The  fullest  liberty  is  given 
him  in  this  respect  The  only  exceptions 
are  those  few  instances  in  which  the  tort 
from  its  very  nature  must  be  a  separate  act, 
impossible  to  be  commmltted  by  two  or  more 
Jointly.  A.  sheriff  and  his  deputy  may  be 
sued  Jointly  for  the  tresimsses  and  other 
wrongful  acts  done  by  the  latter  in  bis  offi- 
cial capacity;  the  deputy  because  he  actually 
commits  the  tort,  and  the  sheriff  because  he 
is  the  principal."  In  a  note  to  this  a  num- 
ber of  cases  are  collected,  and  among  other 
Illustrations  these  are  given:  "An  action 
against  principal  and  agent  tor  negligence  of 
the  agent;  *  *  *  an  action  against  one 
partner  f<Mr  negligence  by  the  firm."  See,  al- 
so, Bliss,  Oode  PI.  {  83.  This  rule  was  fol- 
lowed by  this  court  in  Railroad  Oa  ▼.  Dix- 
on's Adm'x,  104  Ky.  608,  47  S.  W.  615,  and 
in  Ralh-oad  Oo.  v.  Winston's  Adm'r  (Ky.)  65 
S.  W.  13;  and  In  the  latto:  case  the  court, 
after  quoting  section  6,  Ky.  St.,  giving  the 
right  of  action  In  such  cases,  said:  "By  the 
terms  of  this  section,  where  death  results 
from  the  negligent  act  a  recovery  may  be 
had  therefor  against  the  person  or  persons, 
company  or  companies,  corporation  or  cor- 
porations, their  agents  or  servants,  causing 
the  same.  •  •  •  The  plaintiff  has  a  right 
to  proceed  severally  or  Jointly  against  those 
who  are  liable  for  the  injury  inflicted  result- 
ing in  death."  We  are  therefore  of  opinion 
that  the  circuit  court  properly  refused  to  re- 
move the  case  to  the  federal  court. 

It  is  also  earnestly  insisted  that  there  was 
no  testimony  showing  negligence  on  the  part 
of  the  engineer,  Milllgan,  and  that  a  per- 
emptory instruction  should  have  been  given. 
The  evidence  on  behalf  of  the  appellee  tend- 
ed to  establish  .these  facts:  The  engineer, 
fireman,  and  two  brakemoi  were  engaged  in 
transferring  cars  from  the  main  line  to 
the  side  track  In  the  yards  of  the  company 
in  Burgln,  Ky.,  the  Intestate  being  one  of 
the  brakemen.  The  purpose  was  to  leave  a 
car  on  the  side  track.  To  do  this,  the  en- 
gineer was  required  to  back  the  cars  in  on 
the  side  track,  there  being  a  number  of  cars 
between  the  engine  and  the  car  Intended  to 
be  left  The  cars  were  provided  with  au- 
tomatic couplers,  which  were  operated  by  a 
bar  extending  out  from  the  coupler  to  the 
side  of  the  car,  so  that  the  brakeman  could 
take  hold  of  It  while  standing  on  the  out- 
side of  the  car  and  nncouple  the  cars  without 
danger.  The  intestate  was  on  the  fireman's 
side  of  the  engine,  and  went  down  on  this 


side  to  uncouple  the  car  In  question.  Tbe 
other  brakeman  was  on  the  other  side  of 
the  train  to  turn  the  switch  so  that  when  the 
car  was  nnconpled  It  might  be  pushed  In  on 
the  side  track.  The  engineer  could  see  this 
brakeman.  but  he  could  not  see  the  intestatev 
Cook,  who  was  on  the  other  side  of  the  train 
from  him;  and  neither  could  his  fellow 
brakeman.  Oook  communicated  with  the  en- 
gineer by  signals  to  the  fireman,  who  re- 
ported them  to  the  engineer.  When  Cook  got 
to  the  car  that  was  to  be  cut  off,  he  signaled 
for  slack,  which  meant  that  the  engineer 
must  back  the  train  a  little.  The  engineer 
did  this.  Cook  gave  the  stop  signal,  and  the 
engineer  stopped  after  the  train  had  only 
moved  from  three  to  six  feet  Tlie  Iron 
bar  of  the  automatic  coupler  was  bent  and 
would  not  work  the  coupler,  so  Cook  went  in 
between  the  cars  after  he  got  the  slack  to 
raise  the  pin  In  his  hand,  as  it  was  his  duty 
to  do.  While  he  was  doing  this,  the  other 
brakeman,  who  had  turned  the  switch,  and 
did  not  know  of  the  difficulty  Cook  had  met 
with  In  uncoupling  the  car,  gave  a  signal  to 
the  engineer  to  come  on,  and  the  engineer, 
without  a  signal  from  Cook,  or  without  know- 
ing whether  he  was  out  or  not  began  backing 
the  train  down  to  the  switch.  In  this  way 
Cook  was  caught  between  the  cars,  and 
dragged  some  20  feet  his  breastbone  and  ribs 
were  crushed  and  mashed,  and  he  died  in  a 
few  minutes.  "The  proper  conrse  of  doing 
the  work  under  the  rules  required  the  en- 
gineer not  to  move  the  train,  when  be  knew 
a  brakeman  was  nnconpllng,  wltbout  a  sig- 
nal from  him,  or  notice  of  his  safety."  It 
Is  said  that  the  engineer  did  not  know  that 
Cook  was  In  between  the  cars,  and  that  he 
got  a  signal  from  the  brakeman  to  come 
ahead,  and  therefore  the  negligence,  if  any, 
was  In  this  brakeman  or  in  the  fireman,  and 
not  In  the  engineer.  The  engineer  knew  the 
purpose  of  the  movement  was  to  cnt  off  the 
car.  He  knew  that  Cook  went  down  on  the 
opposite  side  of  the  train  to  uncouple  it 
When  Cook  asked  for  slack  by  bis  signal  to 
the  fireman,  the  engineer  knew  that  he  want- 
ed this  for  the  purpose  of  uncoupling  the  cars. 
He  also  knew  that  Cook  would  have  to  go  in 
between  the  cars  and  draw  the  pin  If  the  bar 
did  not  work,  and  the  fact  that  Cook  asked 
for  slack  was  sufficient  to  put  him  on  notice 
that  there  was  some  trouble;  and  It  was 
a  question  for  the  Jury  whether,  with  this 
notice,  he  should  have  undertaken,  under  the 
rules  and  the  proper  course  of  such  work,  to 
move  the  train  without  a  signal  from  Cook, 
or  without  Information  as  to  his  whereabouts. 
The  hazardous  business  of  conpUng  and  an- 
coupling  cars  must  not  be  made  more  peril- 
ous to  life  than  wdlnary  regard  for  the  safe- 
ty of  the  men  engaged  In  It  permits.  The 
engineer  knew  that  Cook  was  making  this 
nncoupUng.  He  knew  that  a  movement  of 
the  cars  without  warning  to  Cook  might  en- 
danger his  life,  and  It  was  a  question  for 
the  Jury  whether  ordinary  care  required  that 
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be  should  know  where  Cook  was  before  obey- 
ing the  signal  from  the  other  brakeman,  who 
was  on  the  opposite  side  of  the  train,  and 
ignorant  of  what  Cook  was  doing.  The  neg- 
ligence was  that  of  the  engineer  In  moving 
the  train.  The  fireman  was  not  negligent, 
nor  was  the  other  brakeman,  for  he  did  not 
know  of  the  signals  that  Cook  had  given. 
The  witnesses  for  the  company,  Including  the 
engineer,  all  testify,  In  substance,  that  the 
injury  did  not  occur  in  this  way;  but  that 
Cook  went  in  between  the  moving  cats  after 
he  gave  the  slack  signal,  and  then  came  out, 
and  gave  the  stop  signal,  and  fell  down. 
This  version  of  the  transaction  Is  inconsist- 
ent with  circumstances  that  seem  establish- 
ed  beyond  doubt,  and  we  are  of  the  optaiion 
that  the  Jury  were  warranted  in  concluding 
that  appellee's  version  was  the  true  one. 

Hie  court  properly  instructed  the  Jury  that 
they  might  allow  compensatory  damages  If 
there  was  ordinary  negligence,  and  punitive 
damages  If  there  was  gross  negligence.  This 
is  in  accord  with  the  provisions  of  the  stat- 
ute. Ky.  St  t  6.  Where  death  does  not 
resnlt,  there  can  be  a  recovery  by  one  in  the 
service  of  the  company  for  only  the  gross 
n^lgence  of  his  superior  who  was  engaged 
with  blm  In  the  same  service.  Railroad  Co. 
r.  Coleman  (Ky.)  t>9  8.  W.  13.  But  where 
death  results,  and  the  action  Is  under  the 
statute,  It  controls,  and  there  may  be  a  re- 
covery for  ordinary  negligence  of  the  su- 
perior servants  engaged  in  the  same  employ- 
ment. Llnck'B  Adm'r  v.  Railroad  Co.  (Ky.) 
&i  S.  W.  181.  The  plaintiff,  having  alleged 
the  higher  degree  of  negligence,  might  re- 
cover. If  he  established  negligence,  without 
showing  that  it  was  gross;  for  this  would  be 
only  a  failure  to  prove  a  part  of  his  allega- 
tion. 

The  court  allowed  the  plaintiff  to  prove 
before  the  Jury  a  statement  made  by  MlUl- 
gan  several  hours  after  the  Injury  to  the  ef- 
feet  that  Cook  did  not  go  in  on  his  side,  bat 
on  the  fireman's  side;  that  Sinkhom,  the 
other  brakeman,  was  on  the  opposite  side, 
giving  him  the  signals;  that  the  fireman 
said  Cook  was  hurt,  and  he  got  down  and 
went  to  him.  After  he  got  down,  Sinkhom 
was  still  signaling  him  on  down  the  track. 
He  asked  Cook  how  he  was  hurt  Cook  said: 
"MUUgan,  you  have  caught  me.  I  am  dy- 
ing." The  court  in  admitUng  the  evidence, 
instructed  the  Jury  as  follows:  "Oentlemen 
of  the  jury,  this  testimony  Is  not  competent 
as  to  the  C,  N.  O.  ft  T.  P.  By.  Co.  It  Is 
only  competent  as  against  MUllgan."  As 
Milllgan  was  one  of  the  defendants  in  the 
action,  bis  statements  were  competent 
against  him.  Bat  as  they  were  made  some 
boors  after  the  occurrence,  they  were  not 
part  of  the  res  gestae,  and  were,  therefore, 
incompetent  against  the  company.  It  is  ur- 
ged that  this  is  a  good  reason  for  not  allow- 
ing a  Joinder  of  the  two  defendants  In  one 
actum,  but  the  same  thing  occurs  In  all  ac- 
ttoos  against  Joint  defendants,  either  of  tort 
67  S.W.-26 


or  contract  and  oar  statute  provides  for  a 
Joint  action.  The  court  gave  the  Jury  this 
instruction:  "If  yon  bdleve  from  the  evi- 
dence In  this  case  that  the  deceased,  Ed 
Cook,  was  between  the  cars,  and  engaged  in 
the  act  of  uncoupling  them;  that  the  en- 
gineer in  charge  of  the  train  knew,  or  had 
reasonable  ground  to  know,  at  the  time  that 
Cook  was  in  that  position  and  thus  engaged; 
that  while  Cook  was  in  that  position  and 
thus  engaged  said  engineer  received  a  sig- 
nal to  move  the  cars  from  an  employ^  who 
was  forbidden  by  the  rules  of  the  company 
to  give  such  signal  to  the  engineer  under  the 
circumstances  then  existing;  that  the  en- 
glneer  acted  upon  that  signal,  and  moved 
the  cars  while  Cook  was  in  that  position,  en- 
gaged In  uncoapllng,  thus  injuring  him  so 
that  he  died,— then  in  moving  the  train  at 
that  particular  time  was  an  act  of  negligence 
on  the  part  of  the  engineer  with  reference  to 
the  personal  safety  of  Cook,  and  you  will 
find  for  the  plaintlfF  compensatory  damages 
against  both  defendants.  The  evidence  for 
your  consideration  In  fixing  the  amount  of 
compensation  embraces  the  testimony  as  to 
Cook's  money-earning  capacity  at  or  about 
the  time  of  his  death,  the  state  of  his  health, 
and  his  expectancy  of  life.  If  yoa  believe 
from  the  evidence  that  the  negligence  of  the 
engineer  was  gross,  you  may,  in  your  dis- 
cretion, find,  in  addlti(m  to  compensation, 
punitive  damages,  by  which  is  meant  such 
damages  as  are  imposed  as  a  punishment  for 
a  wrong  act  purposely  done,  or  done  with 
great  indifference  to  the  safety  of  life. 
Gross  negligence  is  of  a  higher  degree  than 
ordinary  negligence.  It  Is  equivalent  to  the 
absence  of  slight  care.  If  your  verdict  be 
for  plaintiff,  it  shall  be  against  both  MUUgan 
and  defendant  company,  and  cannot  exceed 
$30,000,  the  amount  claimed  in  the  petition." 
"Unless  you  believe  from  the  evidence  that 
the  propositions  set  forth  in  the  first  instruc- 
tion are  true,  you  will  find  for  both  defend- 
ants." "By  compensatory  damages  is  meant 
such  sum  as  will  reasonably  compensate  the 
estate  of  deceased  for  the  destruction  of  his 
power  to  earn  money."  The  instruction  to 
the  Jury  that  if  their  verdict  was  for  the 
plaintiff,  It  should  be  against  both  Milllgan 
and  the  company,  would  have  been  proper 
If  there  had  been  no  evidence  In  the  case 
that  was  competent  against  him,  but  incom- 
petent against  it  But  the  declaration  of 
MlUigan  which  had  been  admitted  was  in- 
competent against  the  company,  and  this 
evidence,  under  the  other  proof  In  the  case, 
might  have  Induced  a  verdict  for  the  plain- 
tiff, when,  without  it  the  Jury  might  have 
found  for  both  defendants.  The  effect  of 
the  Instruction  was,  therefore,  to  deny  the 
company  all  benefit  from  the  exclusion  of 
this  evidence  as  to  it  and  place  it  in  the 
same  position  it  would  have  occupied  if  that 
ruling  had  not  been  made.  If  MUUgan,  as 
engineer,  was  negligent  in  backing  the  train, 
as  set  out  in  the  first  instruction,  his  negU- 
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gence  was  the  negligence  of  tbe  company, 
and  rendered  It  liable  as  well  as  blm;  but 
In  determining  whether  he  was  so  negligent 
as  against  tbe  company  tbe  Jury  should  not 
consider  any  evidence  which  was  admitted 
only  against  him  and  was  incompetent 
against  it 

On  another  trial  the  court  will  allow  the 
defendants  to  read  to  tbe  Jury  the  rule  un- 
der the  heading,  "Avoid  Other  Dangers,"  on 
page  58  of  the  book;  also  rules  652  and  051, 
in  regard  to  obedience  of  signals  by  the  en- 
gineer. The  question  Is  for  the  Jury  wheth- 
er, under  the  rules  and  the  usual  course  of 
doing  tbe  work,  as  shown  by  tbe  proof,  the 
signals  obeyed  by  the  engineer  were  pioget- 
ly  made,  or  should  have  been  acted  on  by 
him  without  knowledge  as  to  where  Co<A 
was,  or  notice  to  him. 

There  are  a  number  of  minor  matters  re- 
lied on  for  rev^-sal,  but  on  the  whole  record 
we  are  unable  to  see  that  there  was  any  sub- 
stantial error  In  any  of  these  things. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


MERCHANTS'  &  FARMERS'  BANK  T. 

CLELAND.i 

(Court  of  Appeals  of  Kentucky.     March  21, 

1902.) 

MARRIED  WOMEN— LIABILITY  ON  UEN  NOTE- 
ASSURANCE  THAT  NO  PERSONAL  LIABILITT 
WAS  INCURRED— VENDOR  AND  PURCHASRRr- 
MISRBPRESBNTATIONS— RESCISSION. 

1.  Where  a  married  woman  executed  a  note 
in  another  state,  secured  by  a  deed  of  trust, 
her  testimony  that  she  was  assured  by  the  sec- 
retary of  the  corporation  to  which  the  note  was 
executed  that  she  incurred  no  personal  liability 
is  not  sufficient  to  overcome  the  evidence  which 
the  note  itself  affords  that  she  assumed  such 
liability,  and  the  testimony  of  the  secretary  of 
the  corporation  that  no  such  assurance  was 
given,  even  if  such  assurance,  if  given,  would 
be  sufficient  to  relieve  her. 

2.  Where  the  purchaser  of  land  in  the  state 
of  Mississippi  knew  that  horses  thereon  had 
been  dying  from  the  bites  of  ticks  on  the  land, 
she  could  not  have  been  deceived  by  false  rep- 
resentations of  the  vendor  that  the  ticks  were 
native  ticks,  and  not  Texas  ticks,  and  is  there- 
fore not  entitled  to  a  rescission  on  account  of 
•ndi  representations. 

3.  As  the  purchaser  knew  that  a  part  of  the 
land  purchased  was  used  as  a  cemetery,  she 
cannot  have  a  rescission  on  that  account,  but 
is  entitled  merely  to  the  value  of  the  ground 
thus  used,  it  being  an  inconsiderable  part  of 
the  land. 

4.  The  grantor  in  a  deed  of  trust  executed 
to  secure  a  debt  is  not  responsible  for  tbe  dam- 
ages or  costs  which  the  grantee  was  compelled 
to  pay  on  account  of  the  prosecution  of  an  ap- 
peal from  a  judgment  in  favor  of  creditors  of 
the  grantor's  husband  subjecting  the  property 
conveyed,  as  she  did  not  request  that  the  appeal 
be  prosecuted. 

Appeal  from  circuit  court,  Marlon  county. 

"Not  to  be  ofHclally  r^)orted." 

Action  by  the  Merchants'  &  Farmers'  Bank 
against  Ella  M.  Cleland  on  certain  promis- 
sory notes.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

'Reported  by  Edward  W,  Hlnes,  Esq., of  the  Frank- 
fort bar,  and  (onnerly  state  reporter. 


H.  W.  Rives,  for  ai^>ellaiit  H.  P.  Cooper, 
Edward  W.   Hlnes,  and  A.  M.  J.  Oochran, 

for  appellee. 

PAYNTER,  J.  On  April  4. 1886,  T.  Horace 
Cleland,  husband  of  the  app^ee,  Ella  M. 
Cleland,  entered  in1x>  a  contract  with  tbe  In- 
terstate Cattle  Company  of  Macon,  Miss.,  to 
the  effect  that  it  was  to  increase  its  capital 
stock  to  $25,000.  Cleland  was  to  take  tbe 
stock,  and  pay  for  tbe  same  at  par  value: 
the  amount  so  Invested  to  be  used  to  pur- 
chase blooded  mares  and  other  improved 
stock  suitable  for  stocking  its  property;  the 
value  of  tbe  live  stock  to  be  agreed  upon  by 
tbe  parties  in  interest,  if  possible,  but,  if 
not,  to  be  determined  by  disinterested  parties 
in  tbe  usual  way.  Oleland  was  to  give  his 
undivided  attention  to  the  business  of  the 
company  as  manager,  and  for  his  Berricea 
was  to  be  paid  $480  per  year.  He  was  to 
have  the  right  to  keep  some  of  his  own 
horses  and  mares  upon  the  property,  and  for 
which  he  was  to  pay  pasturage.  The  prop- 
erty belonging  to  the  company  consisted  of 
1,600  acres  of  land  In  Noxubee  county.  Miss., 
and  a  cash  asset  of  about  $2,000.  Tbe  value 
of  the  assets  was  estimated  at  $18,000. 
Cleland  was  to  take  $7,000  of  stock,  thus  in- 
creasing the  capital  stock  to  $25,000.  He 
lived  at  Lebanon,  Ky.,  and  owned  75  or 
100  head  of  pedigreed  horses;  and  it  appears 
to  have  been  understood  that  be  was  to  ship 
them  to  Noxubee  county.  Miss.  It  was  in 
contemplation  of  the  parties  that  his  sub- 
scription to  tbe  capital  stock  was  to  be  paid 
In  the  horses,  although  the  written  contract 
did  not  BO  state.  Under  the  arrangement  he 
was  to  take  the  horses  to  Mississippi  about 
the  1st  of  January,  1887,  at  which  tim«  he 
shipped  part  of  them;  but  It  is  claimed  by 
the  appellee  Mrs.  Cleland,  as  there  was  no 
feed  provided  for  them  by  the  company,  the 
balance  were  not  then  shipped.  In  March 
another  consignment  of  the  horses  was  made. 
Some  of  them  were  not  shim)ed  until  after 
July  19,  1887.  The  contract  between  the 
parties  as  to  the  increase  of  the  capital  stock, 
etc.,  and  acceptance  of  the  horses  was  nev- 
er  consummated.  The  Cleland  horses  were 
placed  upon  the  company's  land.  He  took 
possession  of  It  as  manager,  and  proceeded 
to  improve  the  place.  Those  representing 
the  corporation  daim  that  Cleland  refused  to 
have  his  horses  valued,  because  he  said  they 
were  not  In  proper  condition;  that,  if  they 
were  valued,  he  would  not  get  for  them  what 
he  was  entitled  to  receive.  Mrs.  Oleland 
claims  that  the  failure  to  value  the  horses 
was  the  fault  of  the  cattle  company;  that 
when  it  was  suggested  that  they  be  valued 
its  ofScers  would  postpone  It  for  one  reason 
or  another.  Tbe  cattle  company  claims  that 
the  horses  were  In  such  condition  when  they 
reached  Mississippi  that  they  were  hardly 
able  to  travel  from  the  railroad  to  the  land. 
Many  of  the  horses  died.  Mrs.  Cleland 
claims  that  she  owned  the  horses  under  a 
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contract  with  ber  tansband.  Some  of  his 
Kentucky  creditors  placed  tlieir  claims  in  the 
hands  of  a  Mississippi  lawyer  for  collection. 
Thus  the  matter  stood  July  19,  1897,  when 
ihe  contract  made  between  the  cattle  com- 
pany and  Mr.  Clelnnd  was  abandoned  by  mu- 
tual consent  The  cattle  company  then  sold 
3ilr8.  Cleland  640  acres  of  the  land.  The  con- 
tract price  was  stated  In  the  deed  at  $8,500, 
but  a  part  of  that  amoimt  consisted  in  ad- 
vanceiuentB  which  the  cattle  company  had 
made  between  January  Ist  and  that  date 
for  the  improvement  of  the  property  and  the 
exi)en8es  of  farming  operations.  As  evi- 
dence of  the  indebtedness  of  the  $8,500,  Mrs. 
Cleland  executed  her  notes,  tmA  her  husband 
also  signed  his  name  to  the  notes  below  hers. 
To  secure  her  notes,  she  executed  a  deed  of 
trust  on  the  laud  which  she  purchased  and 
the  horses  that  were  then  living.  The  Ken- 
tucky creditors  instituted  a  proceeding  in  a 
chancery  court  of  Mississippi  to  subject  the 
iKtrsea  to  the  payment  of  their  debts  upon 
the  ground  that  they  belonged  to  the  hus- 
band, and  that  the  transaction  between  him 
and  her  was  fraudulent.  The  chancery  court 
decided  that  the  transaction  between  the 
husband  and  wife  as  to  the  horses  was  fraud- 
ulent, and  that  they  should  be  subjected  to 
the  payment  of  the  husband's  debts  In  suit. 
The  supreme  court  of  that  state  affirmed  the 
judgment  The  horses  were  subsequently 
sold  to  i>ay  the  debts,  thus  leaving  the  land 
alone  pledged  to  pay  the  purchase-money 
debt  The  Mississippi  courts  held  the  trans- 
action was  valid  as  to  the  deed  of  trust  on 
the  land.  The  land  was  sold  under  the  deed 
of  trust,  and  only  brought  $2,100.  Shortly 
after  the  notes  were  executed,  they  were  as- 
!!:gned  to  the  appellant  This  action  Is  based 
upon  tbe  notes  upon  which  credit  is  given  for 
the  $2,100,  the  proceeds  of  the  sale  of  the 
land.  Mrs.  Cleland  resisted  tbe  payment  of 
the  notes  upon  the  grounds:  (1)  That  she 
was  assured  by  Mr.  Jones,  secretary  of  the 
cattle  company,  that  she  did  not  incur  per- 
sonal liability  In  the  execution  of  tbe  notes 
and  the  deed  of  trust;  (2)  that.  If  she  can- 
not thus  be  relieved,  that  the  notes  should 
be  credited  with  the  sum  of  six  hundred  and 
odd  dollars,  expenses  paid  by  her  for  keeping 
the  horses  in  Kentucky  from  January  until 
they  were  shipped  to  Mississippi,  and  for  the 
value  of  the  horses  that  died  in  Mississippi 
before  and  after  July  19,  1897,  for  the 
amount  doe  for  pasturage  of  other  persons' 
stock  upon  the  company's  land  during  the 
season  of  1897,  for  the  value  of  her  husband's 
services  as  manager  from  January  1  to  July 
19,  1887,  and  some  other  amounts  noc  neces- 
sary to  mention;  (3)  that  there  should  be  a 
rescission  of  tbe  contract  because  the  land 
wblcb  sbe  bought  was  Infested  with  ticks; 
(4)  that  the  title  to  tbe  land  was  defective, 
inasmucb  as  about  five  acres  of  it  were  In 
use  for  cemetery  purposes. 

Under    the    Mississippi    laws    a    married 
woman  is  personally  bound  upon  ber  con- 


tracts. On  the  day  the  land  was  sold  to 
Mrs.  Cleland,  the  president  of  the  cattle  com- 
pany and  some  of  tbe  directors  and  Mr. 
Jones,  Its  secretary,  met  the  Clelands  at  a 
lawyer's  office  to  consummate  the  sale.  Mrs. 
Cleland  testifies  that  while  the  papers  were 
being  prepared  she  had  a  conversation  with 
Mr.  Jones,  secretary  of  the  cattle  company. 
In  the  room  where  they  had  all  assembled, 
and  details  It  as  follows:  "Mr.  Jones  came 
over,  and  sat  down  by  me,  and  I  told  him 
the  borses  w^e  mine;  that  I  had  put  my 
money  in  them,  and  that  was  the  reason  I 
wanted  the  land  deeded  to  me;  and  that  I 
was  willing  to  give  a  mortgage  on  the  land 
and  the  horses,  but  I  was  not  willing  to  be 
bound  In  any  other  way;  and  be  assured  me 
that  I  would  not  be."  Mr.  Jones  denies  that 
be  gave  her  such  assurance.  The  lawyer 
testifies  that  be  never  heard  such  a  conver- 
sation, and  that  It  was  never  suggested  to 
him  In  the  preparation  of  tbe  papers,  by  any 
person,  that  Mrs.  Cleland  was  not  to  be 
bound  by  the  notes.  The  other  persons  In- 
terested in  the  cattle  company  who  testified 
deny  any  knowledge  of  such  an  arrangement 
as  claimed  by  Mrs.  Cleland.  Tbe  notes  Im- 
port a  personal  liability.  The  notes  wore  an 
acknowledgment  of  a  personal  liability  and 
promise  to  discbarge  It  Her  testimony  Is 
Insufficient  to  overcome  tbe  evidence  of  the 
contract  furnished  by  tbe  notes  and  tbe  tes- 
timony of  Mr.  Jones.  In  fact,  she  wholly 
falls  to  sustain  ber  claim  that  she  was  to  be 
under  no  personal  obligation  to  pay  the 
notes.  This  conclusion  of  fact  obviates  tbe 
necessity  of  determining  what  would  have 
been  the  effect  bad  she  established  the  fact 
that  Mr.  Jones  gave  her  the  assurance  claim- 
ed. Mrs.  Cleland  testified  that  the  agree- 
ment was  at  the  time  she  signed  the  notes 
that  she  was  to  have  the  credits  which  she 
claims.  This  is  denied  by  Mr.  Jones,  and 
there  Is  some  other  testimony  which  tends  to 
support  him;  besides,  the  circumstances  at- 
tending tbe  transaction  are  of  tbe  same  ef- 
fect. If  It  was  tbe  agreement  that  she  was 
to  have  credits  on  the  notes  for  tbe  amounts 
claimed.  It  Is  Inexplicable  why  part  of  them 
were  not  given  before  the  notes  were  execut- 
ed. Tbe  amount  of  her  husband's  salary 
from  tbe  1st  of  January  until  the  purchase 
of  tbe  land  was  easily  calculated;  the  amount 
wblcb  she  bad  paid  for  tbe  feed  of  horses 
In  Kentucky  during  tbe  period  mentioned 
was  easily  given;  the  amount  of  tbe  railroad 
freights  was  easily  ascertained.  If  tbe  cat- 
tle company  was  to  pay  for  tbe  horses  that 
died  previous  to  that  time,— and  there  were 
several  of  them,— it  would  have  amounted  to 
several  thousand  dollars.  If  the  credits 
were  given  to  which  appellee  claims  she  is 
entitled,  she  would  have  owed  but  a  small 
part  of  tbe  debt  evidenced  by  them.  If  the 
appellee  was  to  have  tbe  credits  which  she 
claims,  and  she  was  assured  that  they  would 
be  soon  given,  it  is  difficult  to  understand 
why  she  would  have  given  ber  notes  for  the 
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inirchase  money  of  the  property  for  five  sev- 
eral amounts,  and  make  the  last  of  them  ma- 
ture March  1,  1901.  If  these  claims  were  to 
be  given  as  claimed,  It  Is  singular  that  she 
and  her  husband  would  allow  the  cattle 
company  to  include  in  the  notes  the  sums 
which  it  had  advanced  in  the  prosecution  of 
the  work  on  the  ranch  before  the  sale  to  her. 
The  evidence  shows  that  under  the  arrange- 
ment In  the  sale  of  the  property  the  appellee 
and  her  husband  were  to  have  the  sums  that 
were  dne  by  persons  for  pasturing  stock  on 
the  ranch  for  that  season;  but  the  company 
claims  that  the  appellee's  husband,  who  was 
looking  after  the  business  for  her,  was  to 
collect  these  sums,  but  that  he  failed  to  do 
Bo  because  he  did  not  require  them  to  be 
paid  before  the  stock  was  taken  from  the 
place,  'niere  is  a  writing  between  the  par- 
ties, which  indicates  that  the  cattle  company 
agreed  to  collect  these  amounts.  We  are  of 
the  (pinion  that  the  notes  should  be  credited 
with  $460,  the  amount  specified  in  the  writ- 
ing. 

It  Is  claimed  that  the  contract  of  sale 
should  be  rescinded  because  the  cattle  com- 
pany represented  through  one  of  its  officers 
that  they  were  native  ticks  which  were  af- 
fecting the  horses,  when,  as  a  matter  of  fact, 
they  were  Texas  ticks.  It  is  not  claimed 
that  the  agent  of  the  cattle  company  knew 
that  they  were  Texas  ticks.  The  ticks  in- 
fested the  stock  early  in  the  spring  of  1807, 
and  the  record  conduces  to  show  that  they 
gave  the  horses  fever,  from  which  many  of 
them  died.  It  Is  not  claimed  that  the  cat- 
tle company  knew  that  their  land  was  in- 
fested with  ticks  before  the  Olelands  moved 
upon  It,  nor  Is  It  claimed  that  the  party  who 
expressed  the  opinion  that  they  were  Texas 
ticks  had  seen  them  at  the  time  he  did  so. 
The  appellee  and  her  husband  were  fully 
aware  of  the  fact  that  the  horses  had  suffer- 
ed and  died  from  the  bites  of  the  ticks,  and 
had  known  that  fact  for  some  time  before 
they  purchased  the  land.  It  seems  to  us 
that  It  is  wholly  immaterial  whether  they 
were  native  or  Texas  ticks,  because  their 
bites  seem  to  have  been  productive  of  the 
death  of  many  of  the  horses.  So  any  opin- 
ion which  an  officer  of  the  company  express- 
ed as  to  the  character  of  the  ticks  could  not 
have  deceived  the  appellee,  because  she  knew 
the  horses  were  dying  of  fever  produced  by 
their  bites.  In  view  of  the  fact  that  the  rec- 
ord shows  that  the  appellee  was  fully  aware 
at  the  time  she  bought  the  land  of  the  ex- 
istence of  the  ticks  upon  it,  and  of  their  ef- 
fect on  stock,  she  was  neither  misled  nor  de- 
ceived by  any  statement  which  any  officer  of 
the  cattle  company  made  to  her  as  to  the 
nativity  of  the  ticks. 

The  cemetery  was  situated  within  three 
hundred  yards  of  the  residence  which  the 
Clelands  ocenpied  for  some  months  before 
purchasing  the  land.  They  could  not  help 
knowing  of  Its  existence.  There  were  about 
Ave  acres  In  it,  and  it  was  not  excepted  out 


of  the  deed  to  Mrs  Cleland.  It  is  not  made 
to  appear  how  the  title  to  the  cemetery  lot 
was  held.  If  the  cattle  company  was  un- 
able to  vest  Mrs.  Cleland  with  the  fee  to  the 
lot,  that  would  be  no  ground  for  rescinding 
the  sale,  as  It  was  too  hiconslderable  a  part 
of  the  tract  sold.  She  Is  not  entitled  to  dam- 
ages in  excess  of  the  value  of  the  land,  be- 
cause she  knew  of  the  exact  location  of  the 
cemetery  and  Its  proximity  to  her  residence, 
and  has  exactly  the  same  effect  In  the  en- 
joyment of  the  property  as  a  home  whether 
the  cattle  company  could  or  could  not  vest 
her  with  the  fee  to  it  She  should  be  cred- 
ited on  her  notes  with  the  value  of  the  land 
used  for  the  cemetery,  to  wit,  $50. 

As  Mrs.  Cleland  did  not  ask  the  bank  to 
appeal  the  Lapsley  case  to  the  supreme  court 
of  Mississippi,  she  should  not  be  made  re- 
sponsible for  the  damages  or  costs  which  ap- 
pellant was  compelled  to  pay  on  account  of 
Its  prosecution. 

The  purchase  of  the  land  was  an  ^tremely 
unfortunate  ventm-e  for  Mrs.  Cleland.  The 
consequences  are  such  that  may  come  to  any 
one  who  makes  a  bad  bargain.  The  courts 
cannot  make  contracts  for  women  any  more 
than  for  men.  They  cannot  refuse  to  en- 
force them  because  made  by  women,  howev- 
er calamitous  the  effect  may  be  on  their  for- 
tunes. If  there  is  no  reason  In  law  or  equity 
for  such  refusal.  Mrs.  Cleland,  Instead  of 
taking  care  of  the  debt  which  she  had  con- 
tracted, abandoned  the  property  to  be  sacri- 
ficed at  public  sale,  and  the  court  cannot  pro- 
tect her  from  the  consequences  of  her  act 

The  Judgment  Is  reversed  for  proceedings 
consistent  with  this  opinion. 


EQUITABLE  MFB  ASSUR.  SOC.  OF  UNIT- 
ED STATES  V.  COMMONWEALTH.! 
(Oonrt  of  Appeals  of  Kentucky.     March  19, 
1902.) 

PmJAl,  ACTION— REPEAL  OF  STATtTTBI— NHCBS- 
SITT  OP  INDICTMENT— DISCRIMINATION  IN 
INSURANCE  RATES— FAILURE  TO  EXPRESS 
CONTRACT  IN  POLICY— CONSTITUTIONALITY 
OP  STATUTE  —  REQUIRING  DEPENDANT  TO 
CRIMINATE  HIMSELF— NECESSITY  OF  FIUNQ 
ANSWER. 

1.  Cr.  Code  Prac.  |  11,  providing  that  a  pub- 
lic offense  of  which  the  only  punishment  is  a 
fine  may  be  prosecuted  by  a  penal  action,  was 
not  repealed  oy  Ky.  St.  i  1141,  providing  that, 
"in  misdemeanor  cases  where  the  highest  pen- 
alty that  may  be  imposed  is  a  fine  of  cue  hun- 
dred dollars  and  imprisoument  for  fifty  days, 
the  offender  may  be  prosecuted  by  warrant  as 
provided  in  the  Criminal  Code,  or  by  informa- 
tion filed  by  the  commonwealth's  attorney  or 
county   attorney." 

2.  Const.  §  12,  providing  that  with  certain 
exceptions,  "no  person  for  an  indictable  offense 
shall  be  proceeded  against  criminally  by  in- 
formation,^' does  not  apply  to  misdemeanors 
punishable  by  fine,  and  therefore  the  legisla- 
ture had  power  to  provide  for  the  prosecution 
of  such  offenses  by  penal  action. 

8.  Ky.  St  {  656,  providing  that  no  life  In- 

>  Reported  br  Edward  W.  HInea,  Esq.,  of  tha  Frank- 
fort bar,  and  tonnerly  state  reporter. 
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samnce  company  doing  business  in  Kraitncky 
■hall  make  or  permit  any  distinction  or  dis- 
crimination in  rates  "in  favor  of  individuals 
between  insurants  of  the  same  class  and  equal 
expectation  in  life,"  or  make  any  contract  of 
insurance  other  than  Is  plainly  expressed  in 
the  policy  issued  thereon,  or  allow  any  rebate 
of  premium,  is  not  unconstitutional,  as  being 
in  restraint  of  trade  or  as  preventing  competi- 
tion. 

4.  An  insurance  company  may  discharge  its 
debt  to  its  agent  by  issnlng  a  policy  of  insurance 
on  his  life,  provided  he  is  charged  the  same 
rate  that  is  charged  other  insuranfas  of  the  same 
aire  and  equal  expectation  of  life;  but  if  the 
company  agrees  to  pay  him  for  his  services 
more  than  they  are  worth,  with  the  design 
of  friving  him  a  rebate  on  premiums,  there  is  a 
riolation  of  the  statute. 

5.  Where  premiums  are  paid  in  something 
other  than  money,  it  la  not  necessary  to  recite 
that  fact  in  the  policy  in  order  to  prevent  it 
from  being  a  Tiolation  of  the  statute. 

6.  As  the  defendant  in  a  penal  action  cannot 
be  required  to  furnish  evidence  against  him- 
self, it  is  error  to  require  him  to  file  an  an- 
swer specifically  denying  all  of  the  allegations 
of  the  petitiou;  a  plea  of  not  guilty  b^ng  all 
that  is  necessary. 

Appeal  from  clrcnlt  court,  Todd  county. 

"To  be  offlclally  reported." 

Penal  action  by  the  commonwealth  of  Ken- 
tucky against  the  Equitable  Life  Assurance 
Society  of  the  United  States  to  recover  a  fine 
for  the  offense  of  making  a  discrimination 
in  rates.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Reversed. 

rerklns  &  Trimble  and  Humphrey,  Bur- 
nett &  Humphrey,  for  appellant  3.  R.  Mal- 
lory  and  R.  J.  Breckinridge,  for  the  Common- 
wealtli. 

PAYNTER,  J.  This  proceeding  was  In- 
£t)tnted  by  filing  of  a  petition  in  the  Todd 
circolt  court.  An  amended  petition  was  filed. 
The  avennents  of  these  pleadings  essential 
to  be  stated  here  are  that  the  appellant, 
through  its  agent,  Wilkinson,  entered  into  a 
contract  with  one  William  Coleman  whereby 
it  agreed,  in  consideration  that  be  would  aid 
and  use  his  Influence  to  procure  another  par- 
ty to  take  out  a  policy  of  Insurance  with  it. 
It  would  Issue  to  him  a  policy  of  Insurance 
on  his  life,  and  without  any  payment  of  pre- 
mium or  other  consideration  in  the  fulfillment 
of  the  contract;  that  it  Issued  and  delivered 
to  blm  the  policy  on  his  life;  that  the  con- 
tract was  a  distinction  and  discrimination  in 
favor  of  him  as  to  the  amount  and  payment 
of  premiums  charged  for  policies  of  life  in- 
surance issaed  by  It,  which  distinction  and 
discrimination  it  did  not  make  in  favor  of 
other  parties  of  the  same  class  and  equal 
expectation  of  life  to  whom  it  issued  policies 
of  insurance;  that  the  contract  was  not  ex- 
pressed anywhere  in  the  policy;  and  that  the 
nmonnt  of  the  policy  is  unknown  to  the  plain- 
tiff. A  reversal  is  asked  because  it  is  claim- 
ed: (1)  Section  1141,  Ky.  St.,  repeals  sec- 
tions 10  and  11  of  the  Criminal  Code  of  Prac- 
tice; that  the  action  cannot  be  maintained 
under  that  section  of  the  statute.  (2)  That 
the  proceeding  is  of  the  nature  of  an  Informa- 


tion, and  that  it  is  violative  of  section  12 
of  the  Kentucky  constitution,  which  reads  as 
follows:  "No  person,  for  an  indictable  of- 
fense, shall  be  proceeded  agatost  criminally 
by  Information,  except  in  cases  arising  in 
the  land  or  naval  forces  or  in  the  militia, 
when  in  actual  service  In  time  of  war  or 
public  danger,  or  by  leave  of  court  for  op- 
pression or  misdemeanor  in  office."  (3)  That 
section  656  of  the  Kentucky  Statutes  Is  un- 
constitutional. It  reads  as  follows:  "No  life 
Insurance  company  doing  business  in  Ken- 
tucky shall  make  or  permit  any  distinction  or 
discrimination  in  favor  of  individuals  between 
insurants  of  the  same  class  and  equal  ex- 
pectation in  life  in  the  amount  or  payment 
of  premiums  or  rates  charged  for  the  policies 
of  life  or  endowment  insurance,  or  in  the 
dividends  or  other  benefit  payable  thereon, 
or  in  any  other  of  the  terms  and  conditions 
of  the  contracts  it  makes;  nor  shall  any 
such  company  or  any  agent  thereof  make  any 
contract  of  insurance  or  agreement  as  to 
such  contract,  other  than  is  plainly  express- 
ed in  the  policy  Issued  thereon;  nor  shall 
any  company  pay  or  allow,  or  offer  to  pay  or 
allow,  as  inducement  to  insurance,  any  re- 
bate of  premium  payable  on  the  policy,  or 
any  special  favor  or  advantage  in  the  divi- 
dends or  other  benefit  to  accrue  thereon,  or 
any  valuable  consideration  or  Inducement 
"Whatever  not  specified  in  the  policy  contract 
of  insurance.  Every  company,  or  officer  or 
agent  thereof,  who  shall  violate  the  provi- 
sions of  this  section,  shall  be  fined  in  any 
sum  not  exceeding  five  hundred  dollara,  to  be 
recovered  by  action  in  the  name  of  the  com- 
monwealth, and,  on  collection,  paid  into  the 
state  treasury."  (4)  Defendant  cannot  he 
made  to  furnish  evidence  against  itself.  (5) 
There  is  no  evidence  conducing  to  sustain 
the  charge.  We  will  consider  the  questions 
in  the  order  stated. 

This  court  recently  had  under  considera- 
tion questions  similar  to  the  firet  and  sec- 
ond ones,  raised  in  the  case  of  Louisville  & 
N.  R.  Co.  V.  Com.,  60  8.  W.  606,  wherein  it 
was  held  that  section  1141,  Ky.  St,  did  not 
repeal  sections  10  and  11  of  the  Criminal 
Code  of  Practice;  that  the  law  which  author- 
ized a  proceeding  like  this  was  not  violative 
of  section  12  of  the  constitution.  In  view  of 
the  recoit  consideration  and  discussion,  we 
forbear  to  again  give  reasons  for  answering 
both  of  the  above  propositions  In  the  cega- 
tive. 

As  to  the  third  proposition,  it  is  urged 
that  section  666  of  the  Kentucky  Statutes  is 
unconstitutional,  because  (a)  it  is  a  denial  of 
the  free  right  of  trade  and  traffic,  and  there- 
fore an  abridgment  of  that  right  of  liberty 
and  property  guarantied  by  the  constitution; 
(b)  that  it  prevents  competition.  This  court 
in  Com.  V.  Equitable  Life  Assur.  Soc,  100 
Ky.  841,  38  S.  W.  491,  had  under  considera- 
tion a  i>etition  to  recover  a  penalty  denounced 
In  section  656.  No  question  seems  to  have 
been  raised  In  that  case  as  to  the  consti- 
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tutlonallty  of  the  law.  The  court  recognized 
that  the  commjonwealth  had  the  right  to  re- 
cover the  penalty  named  In  the  section.  In 
the  case  of  Com.  v.  Long  (Ky.)  30  S.  W.  628, 
the  conrt  had  under  consideration  a  proceed- 
ing under  section  666.  It  recognized  the  va- 
lidity of  the  statute  by  adjudging  what  court 
had  jurisdiction  of  the  proceeding  to  recover 
the  penalty,  although  the  constitutionality  of 
the  act  was  not  questioned  In  that  case.  The 
legislature  must  be  credited  with  the  design, 
in  the  enactment  of  the  statute  under  con- 
sideration, to  benefit  the  public.  Wise  and 
prudent  business  men  not  only  regard  that 
there  is  an  obligation  on  them  to  support  and 
care  for  their  families  during  their  lives,  but 
that  It  la  provident  and  wise  to  protect  them 
against  want  by  life  Insurance.  Of  course, 
life  Is  of  uncertain  duration.  Policies  of  life 
Insurance  may  run  for  40  or  50  years  or 
more,  and  those  who  buy  them  are  deeply 
Interested  In  having  their  policies  Issued  In 
a  solvent  company.  Elvery  one  who  takes 
out  a  life  Insurance  policy  Is  Interested  in 
the  solvency  of  the  company.  It  is  Impor- 
tant that  the  business  of  tbe  company  should 
be  successfully  conducted,  and  that  it  should 
at  the  end  of  a  long  period  be  able,  by  col- 
lecting sufficient  premiums,  to  meet  the  de- 
mands of  the  beneficiaries  In  the  policies. 
The  general  assembly  evidently  thought  that 
It  was  wise  to  prevent  insurance  companies 
and  their  agents  from  engaging  In  a  cut-rate 
business,  and  thus  avoid  the  dangers  that 
might  follow  from  the  collection  of  insuffl- 
clent  amounts  from  the  policy  holders. 
These,  perhaps,  are  the  considerations  which 
Influenced  the  general  assembly  to  enact  the 
statute.  Insurance  companies  are  somewhat 
of  a  quasi  public  nature,  and  the  lawmaking 
department  so  regarded  them,  because  it  es- 
tablished an  Insurance  bureau  to  Inquire  into 
theb:  condition,  and  see  that  certain  laws 
enacted  for  the  benefit  of  the  public  were 
enforced.  The  argument  of  counsel  for  the 
appellant  is  largely  based  upon  what  we  be- 
lieve to  be  an  erroneous  conception  of  the 
statute.  The  statute  does  not  prevent  com- 
petition of  insurance  companies  in  tbe  mat- 
ter of  fixing  the  rates  to  be  charged  for  pol- 
icies of  life  or  endowment  Insurance.  It 
does  not  attempt  to  require  or  authorize  In- 
surance companies  to  make  a  uniform  rate 
for  persons  of  specific  ages  or  classes  of  pol- 
icies. Tlie  statute,  hi  effect,  declares  that, 
when  a  company  fixes  a  rate  for  the  Insur- 
ance of  the  same  class  and  equal  expectation 
of  life,  that  rate  shall  be  adhered  to,  without 
distinction  or  discrimination;  that  there  shall 
be  no  special  contract  as  to  dividends  or  ben- 
efits payable  on  the  policy;  that  whatever 
contract  of  Insurance  is  made  between  the 
parties  shall  be  written  In  the  policy;  that 
no  company  or  agent  shall  pay  or  allow,  as 
an  inducement  to  Insurants,  any  rebate  on 
premiums  payable  on  the  policy,  or  any  spe- 
cial favor  or  advantage  In  dividends  or  oth- 
er benefits,  or  any  valuable  consideration  or 


inducement  whatever  not  specified  In  the 
policy  contract  of  Insurance.  It  is  assumed 
by  counsel  for  appellant  that  under  this  sec- 
tion the  premiums  Aiust  be  paid  In  money,— 
cannot  be  paid  in  anything  else.  It  is  there- 
fore argued  that  it  is  in  restraint  of  trade; 
that  it  is  an  abridgment  of  that  right  of 
liberty  and  property  guarantied  by  the  con- 
stitution. If  counsel's  conclusion  as  to  tbe 
meaning  of  the  section  is  correct,  then  the 
question  which  they  discuss  would  arise.  It 
Is  our  opinion  that  the  section  does  not  bear 
the  interpretation  given  it  Of  course,  the 
law  requires  that  the  contract  between  the 
parties  shall  be  expressed  In  the  policy. 
Among  other  things,  it  shall  show  the 
amount  of  premium  to  be  paid;  when  pay- 
able; whether  or  not  the  beneficiary  is  to 
participate  In  the  dividend;  whether  or  not 
It  is  an  endowment  policy,  etc.  Tbe  section 
does  not  say  that  the  premium  shall  be  paid 
in  money.  There  is  nothing  in  the  section 
which  would  prevoit  an  Insurance  company 
from  accepting  from  the  Insured  property  in 
payment  of  the  premium.  Suppose  that  the 
annual  premium  was  to  be  $100  on  the  policy 
on  the  life  of  A.  A.  did  not  have  the  money, 
but  had  a  horse  of  the  value  of  $100,  and  the 
Insurance  company  desired  to  buy  it,  and 
would  accept  it  in  payment  of  the  $100,  and 
did  so.  It  would  not  incur  the  penalty  de- 
nounced by  tbe  statute.  It  would  not  be  is- 
suing a  policy  to  A.  on  more  favorable  terms 
than  one  to  B.,  who  was  of  the  same  age 
and  equal  expectation  of  life,  who  was  re- 
quired to  pay  the  same  amount  In  money. 
A.  paid  his  premium  by  giving  the  company 
its  equivalent  In  a  horse.  If  tnere  was  a 
recitation  in  the  policy  that  A.  had  paid  his 
premium,  it  would  not  be  untrue,  nor  would 
it  fall  to  express  the  terms  between  the  par- 
ties. The  premium  was  as  fully  discharged 
by  the  delivery  of  the  horse  as  it  would  have 
been  by  the  payment  of  the  money.  The 
company  had  the  right  to  employ  Coleman  to 
solicit  business  for  it  It  had  the  right  to 
agree  with  him  as  to  what  his  compensation 
should  be.  We  are  of  the  opinion  that  it  is 
not  a  violation  of  the  statute  for  tbe  com- 
pany to  discharge  Its  debt  to  Ooleman  by  is- 
suing a  policy  of  Insurance  on  his  life,  pro- 
viding he  Is  charged  the  same  rate  that  Is 
charged  other  insurants  of  the  same  age  and 
equal  expectation  of  life.  It  would  not  be  a 
violation  of  the  statute  If  the  contract  had 
not  recited  how  the  premium  was  paid.  Tlie 
demands  of  tbe  statute  are  satisfied  when 
the  regular  rate  of  premium  is  charged,  and 
that  rate,  etc.,  is  stated  in  the  policy.  If  an 
Insurance  agent  or  company  should  pay  more 
for  property  than  a  fair  value  in  accepting  it 
In  the  payment  of  premiums,  or  should  agree 
to  pay  one  more  for  his  services  than  they 
were  worth  to  solicit  business  for  the  com- 
pany, and  either  was  done  with  the  design 
to  give  the  Insured  a  rebate  on  premiums, 
etc..  It  would  be  a  violation  of  the  statute. 
In  a  proper  case,  these  questions  of  fact  can 
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te  sabmltted  to  a  jury  under  appropriate  in- 
Btr  ictlona. 

The  commonwealth  has  no  r\gb.t  to  make 
the  defendant  fumlsb  evidence  against  Itself 
in  this  case,  any  more  than  if  It  was  a  pro- 
ceeding by  indictment  All  the  defendant 
need  do  is  to  plead  "Xot  guilty."  Then  the 
c<»nmonwealth  must  establish  Its  case  in  the 
same  manner  as  it  would  do  if  It  was  a  pro- 
ceeding under  an  indictment  This  court  so 
ruled  in  Louisville  &  N.  R.  Co.  v.  Com.  The 
bill  of  exceptions  does  not  show  that  any  evi- 
dence was  heard  to  establish  the  guilt  of  the 
defendant 

The  Judgment  Is  reversed  for  proceedings 
consistent  with  this  opinion. 


MABX  ft  HAAS  JEANS  CLOTHINO  OO.  T. 

WATSOX  et  al. 

(Suprema  Ooart  of  Mlsaonri.    March  19,  1802.) 

SOPRBUB  COURT— APPBIiLATB  JURISDICTION 
—  CON8TITUTIONAL  LAW  —  FRBBDOM  OP 
SPBBCB  AND  OF  THB  PRBSS— EXBRCISB  FOR 
BOTCOTTINa  FURP0SB8— INJUNCTION. 

1.  An  allwation  in  a  verified  petition  for  an 
injunction  that  Dlalntiffs,  if  defendants  be  not 
restrained,  will  be  damaged  in  excess  of  $10,- 
000,  is  sufficient  to  confer  jarisdiction  of  an 
appeal  in  such  cause  on  the  supreme  court;  the 
test  being  the  value  In  money  of  the  reli^  af- 
forded either  party,  should  it  be  granted  or 
denied. 

2.  Under  section  14  of  the  bill  of  rights, 
guarantying  to  every  person  freedom  "to  say, 
write  or  publish  whatever  be  will  on  any  sub- 
ject, being  responsible  tor  all  abuse  of  that  lib- 
erty," and  section  80,  providing  "that  no  per- 
son shall  be  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law,"  which  like- 
wise impliedly  guaranties  freedom  of  speech, 
the  right  to  speak,  write,  and  publish,  is  abso- 
luteb'  privileged  against  interference  therewith 
by  injunction,  and  its  exercise  for  the  purpose 
of  boycotting  the  business  of  individuals  can- 
not be  restrained,  though  the  privilege  is  abus- 
ed, and  plaintifCs,  owing  to  tne  insolvencv  of 
defendants,  are  witboot  an  adequate  remedy  at 
law. 

Robinson,  J.,  dissenting. 

In  banc.  Appeal  from  St  Lonis  drcnlt 
•court;   Leroy  B.  Valliant  Judge. 

Injunction  by  the  Marx  &  Haas  Jeans 
CUothing  Company  against  Anthony  Watson 
and  others.  A  temporary  injunction  was  dls- 
solred,  and  the  petition  dismissed,  and  plain- 
tiff appeals.    Affirmed. 

Walter  D.  Coles  and  Silas  B.  Jones,  for 
appellant  Lee  Meriwether,  W.  B.  Thomp- 
son, and  F.  A.  Thornton,  tot  respondents. 


SHERWOOD,  J.  The  plaintiff  company 
sought  to  enjoin  defendants  from  declaring 
or  enforcing  a  boycott  against  it  to  the  tn- 
Jury  ot  Its  business,  by  inducing  Its  cus- 
tomers, and  others  who  might  become  aoch, 
from  dealing  with  it  for  Its  productions.  To 
carry  through  the  boycott  as  it  is  twmed, 
into  effeet  the  following  chrcular  was  issued 
and  freely  circulated  by  defendants: 

"Headquarters  of  Joint  Executive  Board  of 


L.  A.  893,  Knights  of  Labor.  Local  Union 
129,  United  Garment  Workers  of  America. 
Affiliated  with  the  American  Federation  of 
Labor.  St  Louis,  Mo.,  April,  1898.  A  few 
reasons  why  a  boycott  has  been  placed 
against  the  firm  of  Marx  &  Haas,  manufac- 
turers of  Jeans  clothing  and  the  Jack  Rabbit 
pants,  St  Louis,  Mo.:  This  trouble  between 
the  clothing  cutters  of  St  Louis  and  the  firm 
of  Maix  &  Haas  originated  as  far  back  as 
September,  1886,  when  the  clothing  cutters, 
were  all  in  one  labor  organization,  namely, 
the  Knights  of  Labor,  which  trouble  at  that 
time  culminated  In  a  boycott  being  placed 
against  the  firm  by  the  Knights  of  Labor. 
Tbo  firm.  In  order  to  counteract  the  boycott 
which  was  doing  their  business  a  great  deal 
of  Injury,  evolved  a  scheme  which  they  knew 
would  have  the  desired  effect  if  carried  out 
successfully.  This  was  nothing  less  than 
the  organization  of  a  rival  union,  and  so,  by 
threats  of  discharge  for  noncompliance  with 
their  demands,  promises  of  Increase  In  wa- 
gm,  steady  work  all  the  year  around,  and 
the  payment  of  all  expenses,  they  finally  in- 
duced the  men  employed  in  their  shops  to 
organize  a  local  union  of  the  United  Garment 
Workers  of  America.  Now,  let  us  see  how 
well  they  kept  their  promises.  In  the  spring 
of  1806k  instead  of  the  steady  work  which 
they  had  promised,  they  laid  the  mm  off 
from  three  to  six  months;  and  in  December 
of  the  same  year,  after  keeping  the'men  idle 
for  this  length  of  time,  and  knowing  they 
were  practically  forced  to  accept  whatever 
terms  they  might  dictate,  they  reduced  their 
wages  from  ten  to  fifteen  per  cent,  and  In- 
creased the  amount  of  work  required.  In 
May,  1807,  they  agaUt  reduced  the  men's 
wages  from  twenty'^ve  to  thirty-five  per 
cent  This  last  reduction  brought  the  men 
to  a  realization  of  their  helpless  condition, 
and  so  they  made  overtures  to  the  Knights  of 
Labor  for  a  union  of  forces,  which  was  final- 
ly effected;  and,  while  the  two  org^anizatlons 
maintain  their  separate  unions,  they  work  in 
harmony  on  all  trade  matters,  and  have  the 
hearty  approval  of  the  general  officers  for 
their  action.  Immedlatdy  after  the  reunion 
a  schedule  of  work  and  wages  was  submitted 
to  the  firm,  and  after  considerable  trouble  it 
was  accepted  by  the  firm,  but  was  in  force 
but  a  short  time  when  the  firm  again  violated 
its  signed  and  sealed  contract  The  organi- 
zation decided  to  let  the  matter  rest  until 
the  expiration  of  their  contract  which  took 
place  on  January  1,  1888.  Immediately  after 
the  above  date  we  presented  another  sched- 
ule of  work  and  wages,  which  the  firm  could 
not  misconstrue,  as  they  had  done  with  for- 
mer schedule.  After  waiting  for  several 
weeks  for  a  decision  from  the  firm,  which 
was  withheld  on  one  pretense  or  another,  the 
organization  flnaUy  decided  to  Inform  the 
firm  that  the  schedule  submitted  by  the  or- 
ganization would  go  Into  effect  on  and  after 
Tuesday,  March  23,  180&  For  answer  to 
this  the  firm  presented  a  schedule  to  ti<- 
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committee  who  waited  on  them  which  was 
so  outrageously  high  that  no  man  could  do 
the  work,  were  he  ever  bo  willing.  The  com- 
mittee were  also  Informed  by  Mr.  H.  Marx. 

the  president  of  the  firm,  that  'any  G d 

d n  man  who  would  not  work  according 

to  his  schedule  would  be  kicked  out  of  his 
shop,  and  he  would  let  the  whole  business  go 

to   h 1   before    he   would   work   by   any 

G       d  d ^n  schedule  but  his  own!'    The 

committee  made  a  verbatim  report  of  their 
visit  to  the  firm  to  the  Joint  organization, 
who  immediately  rejected  the  firm's  schedule, 
and  issued  instructions  to  the  men  employed 
by  the  firm  to  work  according  to  their  own 
schedule  from  the  date  set  by  the  organiza- 
tion. For  carrying  out  the  laws  of  the  or- 
ganization, four  of  the  men  were  discharged, 
tlie  first  two  being  ofiBcers  of  the  organiza- 
tion; the  firm  thinking  that  if  they  got  rid 
of  the  'agitators,'  as  they  called  them,  the 
rest  of  the  men  would  continue  to  submit  to 
the  nnhuman  treatment  they  had  been  re- 
ceiving for  the  past  three  years.  You  will 
see  from  the  above  statement  of  facts  what 
an  unscrupulous  firm  this  Is.  We  are  i>osl- 
tlve  we  have  proven  to  you  the  Justice  of  our 
position,  and  we  hope  It  will  not  be  necessary 
to  inform  the  labor  and  reform  organizations 
with  which  we  are  afilllated  who  are  In  your 
locality,  as  w«  are  satisfied  we  have  con- 
vinced you  that  the  stand  we  have  taken  in 
this  case  Is  a  Just  one,  and  will  command 
the  support  of  all  fair-minded  men.  We 
therefc^e  request  you  to  write  to  Messrs. 
Marx  &  Haas,  and  inform  them  that  you 
would  request  them  to  settle  the  dispute  with 
their  employees,  or  otherwise  you  cannot  af- 
ford to  handle  their  goods  as  long  as  they 
are  antagonizing  organized  labor,  who  are 
your  friends  and  customers.  By  doing  this 
you  will  aid  us  in  getting  simple  Justice  from 
this  more  than  unfair  firm.  Should  this  firm 
make  a  settlement  with  us,  you  will  be  in- 
formed of  the  fact  under  the  seals  of  the 
Joint  organizations.  Until  such  time,  we 
trust  there  will  be  no  report  made  to  our  of- 
fice that  Marx  &  Haas  have  shipped  you  any 
more  goods.  Kindly  inform  us  what  action 
you  take  in  this  matter,  and  any  further  in- 
formation you  may  desire  will  be  cheerfully 
furnished  by  writing  to  headquarters  of  Joint 
executive  board,  No.  911  Pine  street,  St.  Lou- 
ts, Missouri. 
"[Seal.]  [Seal.]" 

Supplemental  to  this  circular,  committees 
were  appointed  to  wait  upon  various  m«- 
chants  In  St  Louis  and  vicinity,  and  Inform 
them  of  the  trouble  existing  between,  the 
Marx  &  Haas  Company  and  Its  employes, 
and  request  their  assistance  in  the  cause  of 
the  employes  by  refusing  to  deal  further  with 
Marx  &  Haas  during  the  pendency  of  the 
trouble.  In  some  Instances,  as  appeared  In 
the  evidence  at  the  trial,  threats  were  made 
by  members  of  these  committees  that  the 
patronage  of  the  boycotters  and  theh:  friends 
would  be  withheld  from  certain  merchants 


unless  they  discontinued  tbeir  business  deal- 
ings with  the  plaintlfF  corporation;  but  in  no 
Instance  were  there  threats  made  of  any  re- 
sort to  violence  or  unlawful  Intimidation. 
The  threats  were  always  and  solely  threats 
of  a  mere  withholding  of  trade  relations  by 
the  boycotters  and  those  acting  with  them; 
no  intimidation  through  fear  of  personal  vio- 
lence, or  of  the  destruction  of  property;  noth- 
ing but  the  mere  abstaining  from  business 
relations  with  them,  and 'the  itersuaslon  of 
others  to  du  likewise.  The  plaintiff's  peti- 
tion concludes  with  the  prayer  "that  tiie  de- 
fendants, their  associates,  confederates, 
agents,  and  representatives,  be  enjoined  and 
restrained  by  a  temporary  order  of  injunc- 
tion, to  be  made  final  upon  the  hearing  of  tbls 
cause,  from  boycotting,  or  making  effectual, 
promulgating,  or  in  any  wise  proclaiming  any 
boycott  upon  or  against,  the  plaintiff  or  Its 
goods,  and  from  sending,  conveying,  or  de- 
livering in  any  way,  to  any  person.  Arm,  cor- 
poration, or  association,  any  boycott  notice, 
verbal  or  otherwise,  referring  to  the  plaintiff 
or  its  goods,  and  from  In  any  way  menacing, 
hindering,  or  obstructing  the  plaintiff  from 
the  fullest  enjoyment  of  all  the  patronage, 
business,  and  custom  which  It  may  XKiesess, 
enjoy,  or  acquire  independent  of  the  action 
of  the  said  defendants,  or  any  of  them." 

The  answer  of  Brining  was  a  general  de- 
nial. The  answer  of  the  other  defendants  is 
a  general  denial,  and  contains  other  defenses. 
The  point  of  difference,  It  seems,  from  the 
answer,  which  gave  origin  to  this  litigation, 
consisted  In  the  difference  in  the  schedules 
either  party  insisted  on,  respecting  the  num- 
ber of  double  layers  of  cloth  that  would  have 
to  be  cut  by  one  operation  of  the  machine, 
and  also  sectlonlzed  with  the  knife;  plain- 
tiff insisting  on  a  larger  number  being  thus 
cut  with  the  machine,  and  sectlonlzed  with 
the  knife;  defendants,  on  a  less  namber. 
After  setting  out  the  varying  number  of  lay- 
ers of  different  kinds  of  cloth  required  to  be 
cut  by  the  old  schedule  and  the  new,  and 
showing  the  excess  of  thicknesses  under  the 
latter,  the  answer  'proceeds:  "This  means 
double  layers  of  cloth,  or  from  48  to  120  lay- 
ers of  cloth,  accordhig  to  material,  to  be  cut 
at  one  operation  of  the  new  machine.  The 
machine  Is  fixed  at  one  end  of  a  table  forty- 
five  feet  long,  and  the  cloth  stretched  In 
layers  120  In  number;  the  length  of  the  table 
making  1,800  yards  on  the  table  when  60 
pairs  are  cut.  This  cloth  weighs  about  one- 
third  of  a  pound  to  the  yard,  or  60O  pounds 
In  the  1,800  yards.  It  being  Impracticable 
to  draw  such  a  weight  to  the  new  machine, 
which  Is  fixed,  and  to  manipulate  it  so  as  to 
make  the  band  saw  of  the  machine  follow 
the  outlines  of  the  garment  to  be  cut.  It  is 
necessary  to  section  It  with  a  knife  by  hand, 
cutting  through  120  thicknesses  of  cloth 
(about  51^  to  6  Inches)  at  one  oi>eratlon,— a 
labor  of  great  difficulty,  and  ruinous  to  the 
hand,  when  continued  any  length  of  time; 
and    this,    plaintiff    insisted    its    employes 
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should  do,  witbont  offering  one  cent  of  ad- 
ditional conipensatlon  for  the  greatly  Increas- 
ed labor,  and  severity  to  the  band.  Even 
'With  the  lighter  schedule  of  17th  January, 
1S9S,  the  labor  is  great,  and  injury  to  the 
hand  is  severe,  causing  painful  bruises  and 
carbuncles.  With  the  new  machine,  and 
greatly  increased  number  of  layers  of  cloth 
required  by  plaintitt,  not  only  is  the  labor 
more  than  doubled,  without  any  Increase  of 
compensation,  but  the  Injury  to  the  employe's 
hand  la  so  great  as  would.  In  a  few  weeks, 
disable  and  compel  him  to  cense  from  such 
labor.  Plaintiff  sought  to  obtain  all  the  ben- 
efit of  increased  production  without  any  in- 
creased compensation  to  the  employ^,  utterly 
regardless  of  the  increased  severity  of  the 
labor  extorted  from  him,  and  the  pain  and 
suffering  inflicted,  and  without  any  benefits 
to  the  public  by.  reduction  in  prices  which  it 
hyi>ocriticalIy  claims,  and  invokes  the  pow- 
ers of  the  court  to  enable  It  to  maintain  and 
enforce  its  oppressive  and  heartless  exac- 
tions. Defendants  say  there  was  and  is  no 
objection  to  the  use  of  said  machine  under  a 
reasonable  schedule,  but  those  of  defendants 
employed  as  cutters  did  refuse,  for  the  rea- 
sons above  stated,  to  work  under  the  exces- 
sive, unconscionable,  and  unreasonable  sched- 
ule proposed  by  plaintiff  on  the  16th  of 
March,  1SS)8,  and  for  this  were  discharged 
by  plaintiff,  in  terms  of  the  vilest  abuse." 
The  answer  then  denies  any  confederation 
or  conspiracy  to  coerce  or  intimidate  the 
customers  of  plaintiff  from  doing  business 
with  plaintiff.  Defendants  then  "say  that 
they  have,  as  they  are  advised  they  have  a 
I>erfect  right  to  do,  made  and  published  a 
truthful  statement  of  their  grievances  against 
plaJutiff,  and  endeavored  to  persuade  plain- 
tiff's customers  and  others  not  to  buy  any 
goods  from  plaintiff  till  plaintiff  righted  the 
wrong  it  had  done  to  defaidants,— acts  of 
repeated  bad  faith  and  oppression,  going 
back  as  far  as  1895." 

The  testimony  of  H.  N.  Marx  supports  the 
theory  that  the  sectlonizlng  to  be  done  with 
the  knife  was  much  more  severe  on  the 
hands,  owing  to  the  increased  number  of 
thicknesses  of  cloth,  when  done  xmder  the 
new  schedule  plaintiff  insisted  on,  than  when 
done  under  the  old  schedule  under  which  de- 
fendants had  beoi  worldng.  And  the  wit- 
ness virtually,  though  evasively,  admitted 
that  their  employes  complained  to  him  that 
their  hands  would  be  ruined  if  required  to 
work  under  the  new  schedule.  Defendants 
introduced  no  evidence.  At  the  close  of  the 
testimony  the  lower  court  dissolved  the  tem- 
porary iQjunction  previously  granted,  and 
entered  a  decree  dismissing  plaintiff's  pe- 
tition; hence  this  appeal. 

1.  Some  question  seems  to  have  been  rais- 
ed In  division  No.  1  of  this  court,  whether 
Jurisdiction  of  this  cause  belonged  to  this 
court,  and  the  matter  is  mentioned  in  plain- 
tiff's snpplemental  brief.  The  allegation  is 
made  in  the  petition,  and  verified  by  affi- 


davit, that,  if  defendants  be  not  restrained 
as  prayed,'  plaintiff  will  be  damaged  in  ex- 
cess of  $10,000.  This  is  sufficient  to  ^ow 
Jurisdiction  In  this  court.  The  test  is  the 
value  in  money  of  the  relief  afforded  plaintiff 
should  the  relief  prayed  for  be  granted,  or 
vice  versa  should  the  relief  be  denied. 
Evans  &  Howard  Fire  Brick  Co.  v.  St  Louis 
Smelting  &  Refining  Go.,  48  Mo.  App.  634; 
Oast  Bank  Note  &  Lithograph  Co.  v.  Fenni- 
more  Ass'n,  147  Mo.  567,  48  S.  W.  511. 

2.  The  next  point  for  consideration  is  the 
sufficiency  of  the  petition  to  authorize  the 
granting  of  injunctive  relief,  when  viewed 
from  a  constitutional  standpoint  Our  stat- 
ute (section  602,  Rev.  St.  1890)  provides  that 
two  objections  to  a  petition  cannot  be  waiv- 
ed,—one,  that  "the  court  has  no  Jurisdiction 
over  the  subject-matter  of  the  action";  the 
other,  "that  the  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 
Such  a  defect  is  radically  erroneous  and  In- 
curable, even  though  not  raised  in  the  court 
below.  Well  v.  Greene  Co.,  69  Mo.  281,  and 
cases  cited,  and  many  subsequent  cases. 
Section  14  of  our  bill  of  rights  declares  that 
"no  law  shall  be  passed  Impairing  the  free- 
dom of  speech;  that  every  person  shall  be 
free  to  say,  write  or  publish  whatever  be 
will  on  any  subject,  being  responsible  for 
all  abuse  of  that  liberty."  The  evident  idea 
of  that  section  is  penalty  or  punishment  and 
not  prevention.  Because,  If  prevention  ex- 
ists, then  no  opportunity  can  possibly  arise 
for  one  becoming  responsible  by  saying,  writ- 
ing, or  publishing  "whatever  he  will  on  any 
subject"  The  two  ideas— the  one  of  abso- 
lute freedom  "to  say,  write  or  publish  what- 
ever he  will  on  any  subject,"  coupled  with 
responsibility  therefor,  and  the  other  idea  of 
preventlfig  any  such  free  speech,  free  writ- 
ing, or  free  publication— cannot  coexist  And 
Just  here  it  must  be  observed  that  the  right 
of  free  speech,  free  writing,  or  free  publica- 
tion was  not  created  by  the  constitution, 
which  recognizes  those  rights  as  now  exist- 
ing, and  only  seeks  their  protection  and  per- 
petuation. Cooley,  Const.  Llm.  <Oth  Ed.)  511 
et  seq.  That  instrument  simply  forbids  any 
law  to  be  passed  impairing  the  freedom  of 
speech,  and  then  gives  a  general  and  per- 
petual guaranty  against  any  Interference 
from  any  quarter  whatever  with  the  free- 
dom of  every  person  "to  say,  write  or  publish 
whatever  he  will  on  any  subject"  IJan- 
guage  could  not  be  broader,  nor  prohibition 
nor  protection  more  amply  comprehensive. 
Wherever,  within  our  borders,  speech  is  ut- 
tered, writing  done,  or  publication  made, 
there  stands  the  constitutional  guaranty  giv- 
ing stanch  assurance  that  each  and  every 
one  of  them  shall  be  free.  The  legislature 
cannot  pass  a  law  which  even  Impairs  the 
freedom  of  speech;  and,  as  there  are  no  ex- 
ceptions contained  in  the  rest  of  the  quoted 
section,  the  language  there  used  stands  as  an 
affirmative  prescription  against  any  excep- 
tion being  thereto  made,  as  effectually  as  ' 
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wOTds  of  negation  or  problbttlon  had  express- 
ly and  In  terms  been  employed.  As  Deuio, 
<J.  J.,  aptly  says:  "But  the  affirmative  pre- 
scriptions and  the  general  arrangements  of 
the  constitution  are  far  more  fruitful  of  re- 
straints upon  the  legislature.  E}very  posi- 
tive direction  contains  an  implication  against 
anything  contrary  to  it,  or  which  would  frus- 
trate or  disappoint  the  purpose  of  that  pro- 
vision." People  V.  Draper,  15  N.  Y.  544. 
And  Tbompson,  C.  J.,  touching  the  same 
point,  observes:  "The  expression  of  one 
thing  in  the  constitution  is  necessarily  the  ex- 
clusion of  things  not  expressed.  This  I  re- 
gard as  especially  true  of  constitutional  pro- 
visions declaratory  In  their  nature.  The  re- 
mark of  Lord  Bacon  that  as  exceptions 
-strengthen  the  force  of  a  general  law,  so 
enumeration  weakens,  as  to  things  not  enu- 
merated,' expresses  a  p'Inclple  of  common 
law  applicable  to  the  constitution,  which  is 
always  to  be  understood  in  its  plain,  untecb- 
iilcal  sense.  Com.  v.  Clark,  7  Watts  &  S. 
127."  Page  v.  AHen,  58  Pa.  3S8,  98  Am.  Dec. 
-272.  Besides,  section  14  aforesaid  Is,  as  be- 
fore stated,  part  and  parcel  of  the  bill  of 
rights;  and  Judgre  Oo<dey,  when  speaking  of 
'that  portion  of  a  constitution  which  bears 
such  designation,  says:  "It  is  also  some- 
times expressly  declared— what,  indeed,  la 
Implied  without  the  declaration— that  every- 
thing in  the  declaration  of  rights  contained 
Is  excepted  out  of  the  general  powers  of  gov- 
ernment, and  all  laws  contrary  thereto  shall 
be  void.  •  ♦  ♦  While  they  continue  in 
force,  they  are  to  remain  absolute  and  un- 
changeable rules  of  action  and  decision." 
Cooley,  Const.  Llm.  36.  The  rights  then  set 
•forth  and  designated  in  section  14  are  "ex- 
cepted out  of  the  general  powers  of  the  gov- 
ernment •  All  laws  contrary  thweto  are  void, 
and,  so  long  as  such  provisions  of  the  bill  of 
rights  continue  In  force,  they  remain  absolute 
and  unchangeable  rules  of  action  and  deci- 
sion." And  as  the  learned  author  and  emi- 
nent Jurist  Just  quoted  says  in  another  place 
with  great  force:  "The  securities  of  indi- 
vidual right  *  •  •  cannot  be  too  fre- 
-quently  declared,  nor  In  too  many  fwms  of 
words;  nor  is  it  possible  to  guard  too  vigi- 
lantly against  the  encroachments  of  power, 
nor  to  watch  with  too  lively  a  suspicion  the 
propensity  of  persons  In  authority  to  break 
through  the  'cobweb  chains  of  paper  consti- 
tutions.' "  2  Story,  Const  §  1938.  Nor  Is  it 
to  be  forgotten  that  the  right  of  free  speech 
is  also  impliedly  gruarantled  In  another  sec- 
tion of  the  bill  of  rights  (section  30),  to  wit 
"that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of 
law."  In  other  words,  free  speech  is  as  an 
Inevitable  concomitant  and  adjuvant  of  per- 
sonal liberty,— as  necessary  to  the  latter's  ex- 
istence as  vital  air  to  the  lungs,  or  locomo- 
tion to  the  body.  Speaking  of  section  30, 
this  court  on  a  former  occasion  bas  said: 
"The  rights  thus  guarantied  are  something 
more  than  the  mere  privileges  »f  locomotion. 


The  guaranty  is  the  negation  of  arbitrary 
power  in  every  form  which  results  In  the 
deprivation  of  a  right.  These  terms,  'life,' 
'liberty,'  and  "property,'  are  representative 
terms,  and  cover  every  right  to  which  a 
member  of  the  body  politic  is  entitled  imder 
the  law.  Within  their  comprehensive  scope 
are  embraced  the  right  of  self-defeiise,  free- 
dom of  speech,  religious  and  political  free: 
dom,  exemption  from  arbitrary  arrests,  the 
right  to  buy  and  sell  as  others  may;  all  our 
Illjertles,— personal,  civil,  and.  political;  in 
short  all  that  makes  life  worth  living;  and 
of  none  of  these  liberties  can  any  one  be  de- 
prived, except  by  due  process  of  law."  State 
V.  Julow,  129  Mo.,  loc.  dt  172,  173,  31  S.  W. 
781,  29  L.  R.  A.  257,  50  Am.  St  Rep.  443. 
The  probable  reason  why  the  rights  of  free 
speech,  free  writing,  and  free  publication 
vreee  mentioned  In  terms  in  our  organic  law 
is  that  In  the  mother  country,  from  whence 
our  Institutlcms  were  derived,  there  was 
scant  regard  paid  to  those  rights  in  that 
country,  and  a  censorship  existed  over  the 
press,  and  publication  without  permission 
was  punished  as  criminal,  and  various  annoy- 
ing restrictions  over  free  ^eech  existed;  and 
men  were  punished  by  imprisonment  for  of- 
fensive words  spoken  In  debate,  even  in  par- 
liament 

In  California  the  provisions  of  the  constl- 
tntlon  on  the  point  in  hand  are  similar  to  our 
own,  thus:  "Every  person  may  freely  speak, 
write  and  publish  his  sentiments  on  all  sub- 
jects, being  responsible  for  the  abuse  of  that 
right;  and  no  law  shall  be  passed  to  restrain 
or  abridge  the  liberty  of  speech  or  press." 
Article  1,  I  9.  And  In  that  state  this  canse 
arose:  One  Durrant  was  upon  trial  in  the 
city  of  San  'Francisco,  charged  with  murder; 
and  while  the  Jury  were  being  impaneled  the 
petitioner,  Dailey,  advertised  by  posters  and 
newspapers  that  he  would  produce  in  a  cer- 
tain theater  in  said  city  a  play  entitled, 
"The  Crime  of  a  Century."  Durrant  pre- 
sented an  affidavit  to  the  court  wherein  his 
trial  was  then  pending  setting  forth  that 
said  play  was  based  npon  the  facts  of  hi.s 
case,  and  would  deprive  him  of  a  fair  and 
Impartial  trial,  etc.  The  court  made  an  or- 
der directing  Dailey  to  desist  On  review 
by  the  supreme  court  this  was  held  to  be  an 
infringement  of  the  constitutional  right  free- 
ly to  speak  and  write.  Dailey  v.  Superior 
Ot,  112  Cal.  M,  44  Pac.  458.  32  L.  R.  A.  273. 
53  Am.  St  Rep.  160.  And  the  order  made 
was  annulled  on  certiorari,  the  ruling  being 
based  on  the  constitutional  provisions  above 
quoted.  Garoutte,  J.,  who  ddlvered  the 
opinion  of  the  court  In  banc.  In  the  course  of 
It  observed:  "The  wording  of  this  section 
Is  terse  and  vigorous,  and  its  meaning  so 
plain  that  construction  is  not  needed.  The 
right  of  the  citizen  to  fpeel.v  speak,  write, 
and  publish  his  sentiments  Is  unlimited,  but 
he  Is  responsible  at  the  hands  of  the  law  for 
an  abuse  of  that  right.  He  shall  have  no 
censor  over  blm  to  whom  he  must  apply  for 
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permlaalon  to  speak,  write,  oe  publish;  but 
be  ataall  be  held  accountable  to  tbe  law  tor 
what  be  speaks,  wbat  he  writes,  and  what 
be  publishes.  It  Is  patent  that  this  right  to 
speak,  write,  and  publish  cannot  be  abused 
nntil  it  is  exercised,  and  before  it  is  exercis- 
ed there  can  be  no  responsibility.  The  pur- 
pose of  this  prorision  of  the  constitution  was 
the  abolishment  of  censorship,  and  for  courts 
to  act  as  censors  is  directly  Tiolati7e  of  that 
purpose."  Cited  in  6  Am.  &  Eng.  Knc.  Law 
(2d  Ed.)  1003.  A  similar  case  arose  in  this 
state  (that  of  Association  v.  Boogher,  8  Mo. 
App.  173),  where  the  plaintiff  sought  to  en- 
Join  the  publication  of  a  libeL  The  lower 
court  on  demurrer  held  that  the  petition 
stated  no  ground  for  relief,  and  this  judg- 
ment was  affirmed  In  the  court  of  appeals; 
Oantt,  P.  J.,  obserrlng:  "Enough  Is  stated 
to  Inform  us  that  defendant  has  uttered  a 
malicious,  false,  scandalous,  and  libelous 
statement  respecting  the  plaintiff,  and  that, 
with  the  purpose  of  Inflicting  injury  on  tbe 
plaintiff,  defendant  proposes  and  threatens 
to  repeat  and  enlarge  tbe  wrong  and  injury 
already  inflicted;  that  the  resulting  loss  to 
the  plaintiff  will  be  great,  and  irreparable 
by  civil  action,  because  of  the  insolTency  of 
the  defendant;  and  thereupon  tbe  aid  of  a 
court  of  justice  is  claimed,  to  prevent  that 
for  which,  if  perfected,  it  cannot  give  com- 
pensation. It  is  obvious  that.  If  this  remedy 
be  given  on  the  ground  of  the  insolvency  of 
the  defendant,  the  freedom  to  speak  and 
write,  which  is  secured  by  the  constitution 
of  Missouri  to  all  its  citizens,  will  be  en- 
joyed by  a  man  able  to  respond  in  damages 
to  a  civil  action,  and  denied  to  one  who  has 
no  property  liable  to  an  execution.  •  •  • 
In  Missouri,  where  we  are  expressly  forbid- 
'den  by  the  constitution  to  assume  the  pow- 
er we  are  asked  by  the  plaintiff  to  exercise, 
onr  answer  cannot  be  doubtful.  It  is  hard- 
ly necessary  to  quote  the  familiar  language 
-of  onr  organic  law,  which  has  always  de- 
clared 'that  every  person  may  freely  speak, 
^vTite  or  print  on  any  subject  being  respon- 
sible for  the  abuse  of  that  liberty.'  If  it 
Ite  said  that  the  right  to  speak,  write,  or 
print  thus  secured  to  every  one  cannot  be 
construed  to  mean  a  license  to  wantonly  in- 
jure another,  and  that  by  the  jurisdiction 
claimed  it  is  only  suspended  until  it  can  be 
determined  judicially  whether  the  exercise 
of  it  in  the  particular  case  be  allowable,  our 
answer  is  that  we  have  no  power  to  sus- 
pend the  right  for  a  moment,  or  for  any  pur- 
pose. The  sovereign  imwer  has  forbidden 
any  Instrumentality  of  the  government  it 
bas  instituted  to  limit  or  restrain  this  right, 
except  by  the  fear  of  the  penalty,  civil  or 
criminal,  which  may  wait  on  abuse.  The 
general  assembly  can  pass  no  law  abridging 
the  freedom  of  speech  or  of  the  press.  It 
can  only  punish  the  licentious  abuse  of  that 
fr(>edom.  Coucts  of  justice  can  only  admin- 
iMtpr  tbe  laws  of  the  state,  and,  of  course, 
<-aa  do  nothing  by  way  of  Judicial  sentence 


which  the  general  assembly  has  no  power 
to  sanction.  Tbe  matter  is  too  plain  for  de- 
tailed Illustration.  The  judgment  of  the  cir- 
cuit court  is  affirmed,  all  the  judges  con- 
curring." 

Section  14,  supra,  makes  no  distinction, 
and  authorizes  no  difference  to  be  made  by 
courts  or  legislatures,  between  a  proceeding 
set  on  foot  to  enjoin  tbe  publication  of  a  U- 
bd,  and  one  to  enjoin  the  publication  of  any 
other  sort  or  nature,  however  injurious  It 
may  be,  or  to  prohibit  tbe  use  of  free  speech 
or  free  writing  on  any  subject  whatever; 
because,  wherever  the  outhority  of  injunc- 
tion begins,  there  the  right  of  free  speech, 
free  writing,  or  free  publication  ends.  No 
halfway  house  stands  on  the  highway  be- 
tween absolute  prevention  and  absolute  free- 
dom. The  rights  established  by  section  14 
can  neither  be  impaired  by  the  legislature, 
nor  hampered  nor  denied  by  the  courts.  Nor 
does  it  in  any  way  change  the  complexion 
of  this  case  by  reason  of  its  being  alleged 
In  the  petition  "that  the  defendants,  and 
each  of  them,  is  without  means,  and  has 
no  property,  over  and  above  the  exemption 
allowed  by  law,  wherefrom  the  plaintiff 
might  secure  satisfaction  for  the  damages 
resulting  to  it  from  the  acts  aforesaid."  The 
constitution  is  no  respecter  of  persons.  The 
Impecunious  man  "who  hath  not  where  to 
lay  his  head"  has  as  good  right  to  free 
speech,  etc.,  as  has  the  wealthiest  man  in 
the  community.  The  right  to  enjoin  in  the 
former's  case  is  precisely  the  same  as  in 
the  latter's,— no  greater  and  no  less.  In 
short,  the  exercise  of  the  right  of  free 
speech,  etc..  Is  as  free  from  outside  Interfer- 
ence or  restriction  as  If  no  civil  recovery 
could  be  had  or  punishment  inflicted  be- 
cause of  its  unwarranted  exercise.  And  in 
this  connection  It  Is  to  be  constantly  borne 
In  mind  that  the  principle  Is  firmly  rooted 
In  equity  jurisprudence  that,  though  there 
be  no  remedy  at  law,  this  does  not  necessa- 
rily and  of  Its^f  give  a  court  of  equity  Ju- 
risdiction to  afford  relief.  The  authority  to 
enjoin  finds  no  better  harbor  in  the  empty 
pocket  of  the  poor  man  than  in  the  full 
pocket  of  the  rich  man.  And  such  authority 
to  enjoin  can  have  no  existence  in  circum- 
stances such  as  the  present  case  presents.  If 
the  constitution  is  to  be  obeyed.  If  these 
defendants  are  not  permitted  to  tell  the 
story  of  their  wrongs,  or,  if  you  please, 
their  supposed  wrongs,  by  word  of  mouth, 
or  with  pen  or  print,  and  to  endeavor  to  per- 
suade others  to  aid  them  by  all  peaceable 
means  In  securing  redress  of  such  wrongs, 
what  becomes  of  free  speech,  and  what  6t 
persDual  llbo'ty?  The  fact  that  In  exercis- 
ing that  freedom  they  thereby  do  plaintiff 
an  actionable  injury  does  not  go  a  hair  to- 
ward a  diminution  of  their  right  of  free 
speech,  etc.,  for  tbe  exercise  of  which.  If 
resulting  in  such  injury,  the  constitution 
makes  thenf  expressly  responsible.  But 
such  responsibility  Is  utterly  incompatl^ 
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with  authority  In  a  court  of  equity  to  pre- 
Tent  Buch  reBponslbiUty  from  occurring. 

We  do  not,  of  course,  pass  upon  questions 
not  involved  in  this  record,— sucb,  for  in- 
stance, as  the  power  of  a  court  of  equity  to 
enjoin  the  destruction  of  property,  or  threats 
to  do  so,— threats  from  which  present  ability 
to  be  carried  into  execution  amount  to  ver- 
bal acts,  nor  threats  of  personal  violence 
made  with  the  view  to  intimidate,  in  its  or^ 
dinary  sense,  employers  or  their  employes; 
but  we  do  hold  that  upholding,  as  we  must, 
the  constitutional  provisions  heretofore  quot- 
ed, the  defendants  cannot  be  enjoined  by  a 
court  of  equity  trom  exercising  those  rights 
of  free  speech,  etc.,  guarantied  to  them  by 
the  constitution  of  this  state. 

Holding  these  views,  we  affirm  the  decree 
of  dismissal  entered  in  favor  of  defendants 
by  the  court  below. 

BURGESS,  0.  J.,  and  BBACE,  MAR- 
SHALL, and  GANTT,  JJ.,  concur.  ROBIN- 
SON, J,,  dissents.  VALLIANT,  J.,  not  sit- 
ting. 


JOHNSTON  et  al.  t.  OL.VRK. 
(Supreme  Court  of  Arkansas.    March  15, 1902.) 

PARTITION— AOHEEMBNT  NOT  TO  SUB- 
CONSIDERATION. 

The  sons  of  a  decedent  claimed  that  land 
held  by  their  mother  under  a  conveyance  to 
her  had  iu  fact  belonged  to  their  father  under 
a  coDvejance  from  the  mother's  grantor,  and 
that  they  were  entitled  to  a  portion  thereof  as 
his  heirs.  The  mother  agreed  to  a  partition, 
and  commissioners  were  appointed,  but  one  of 
the  sons  refused  to  accept  the  amount  allotted 
to  him,  and  subsequently  sued  for  a  cancela- 
tion of  the  deed  to  the  mother  and  partition, 
aud  contended  that  the  agreement  for  partition 
was  supported  by  a  valid  consideration  to  the 
mother.  Held,  that  plaintiff,  having  refused  to 
abide  by  the  division,  was  not  in  a  position  to 
obtain  a  partition  under  the  agreement. 

Appeal  from  circuit  court.  Pope  county; 
Wm.  L.  Morse,  Judge. 

Suit  by  A.  M.  Clark  against  O.  W.  John- 
ston and  another.  From  a  decree  for  com- 
plainant, defendants  appeal.    Reversed. 

Jeff  Davis  and  Chas.  Jacobson,  for  appel- 
lants. J.  T.  Bullock  and  B.  B.  Wilson,  for 
appellee. 

BUNN.  0.  J.  This  IB  a  bill  in  equity  by 
the  appellee,  A.  M.  Clark,  for  himself  and  his 
brother,  W.  H.  Clark,  for  whom  he  sues  as 
next  friend,  to  cancel  a  deed  from  Sarah 
Clark  to  their  mother,  Mary  Clark,  since  mar- 
ried to  appellant  G.  W.  Johnston,  and  have 
land  therein  named  decreed  to  be  the  pnq;)- 
erty  of  appellees,  except  a  dower  interest  in 
their  mother,  Mary  J.  Johnston,  one  of  the 
appellants;  and  that  the  lauds  be  partition- 
ed, and  that  Johnston  be  enjoined  from  In- 
terfering wltb  the  rights  of  plaint  Ifts  (ap- 
pellees here)  and  for  all  other  proper  relief. 
The  defendants  answered,  setting  up  facts 
going  to  show  that  the  deed  from   Sarah 


Clark  to  Mary  J.  Johnston,  formerly  Mary 
J.  Clark,  la  a  valid  deed,  and  that  the  said 
Mary  J.  Johnston  is  the  absolute  owner  of 
the  lands  in  controversy,  except  the  portion 
set  oil  by  her  consent  to  plaintiff,  W.  U. 
Clark.  It  appears  that  Mary  J.  Johnston  and 
her  then  husband,  James  Clark,  mother  and 
father  of  plaintiffs,  soon  after  their  marriage 
resided  In  the  city  of  Little  Rock,  and  her 
foster-father.  Dr.  Killlan,  and  ber  husband 
bargained  for  and  purchased  on  credit,  in 
whole  or  in  part,  a  residence  for  the  sum  of 
(2,000;  and  that  subsequently  Sarah  Clark, 
a  cousin  of  the  husband,  residing  In  the  city 
of  Ft  Smith,  proposed  to  James  Clark  and 
the  said  Mary  J.  his  wife,  that.  If  she  would 
sell  h«r  place  in  Little  Rock,  and  move  to  the 
country,  she  would  give  her  the  lands  in  con- 
troversy in  this  suit.  The  purchase  price  of 
the  propeity  in  Little  Rock  was  paid  by  Dr. 
KiUian  and  James  CHark,  or  by  Dr.  Killian 
alone,— the  testimony  Is  not  certain  how  that 
was,— and  Sarah  Clark,  in  consummation  of 
ber  agreement,  made  her  deed  to  the  defend- 
ant, then  Mary  J.  Clark,  with  the  full  knowl- 
edge of  her  said  husband.  Subsequently, 
and  just  before  his  death,  under  pret^ise  of 
having  an  alleged  mistake  in  the  description 
of  the  lands  in  the  aforementioned  deed,  be 
procured  a  pretended  corrected  deed  from 
said  Sarah  Clark,  to  himself,  however,  for 
the  same  lands,  and  had  the  same  recorded. 
It  does  not  appear  that  there  was  any  dif- 
ference in  the  description  of  the  lands  in  the 
two  deeds.  The  deed  from  Sarah  Clark  to 
Mary  J.  Clark  had  not  then  been  recorded. 
James  Clark  made  a  will,  which  was  duly 
probated  after  his  death,  in  which  he  made 
disposition  of  his  lands  and  personal  prop- 
erly, without  describing  his  real  estate.  It 
was  shown,  however,  in  evidence,  that  be 
had  no  lands,  unless  he  owned  the  hinds  in 
controversy.  He  appointed  his  wife,  the 
said  Mary  J.  Clark,  and  W.  T.  Brown,  his 
executrix  and  executor.  On  the  suggestion 
of  a  claim  on  the  part  of  A.  M.  Clark  against 
tlie  title  of  Mary  J.  Johnston,  O.  W.  Johnston 
consulted  counsel,  and  was  advised  that  his 
wife's  deed  was  good,  and  with  her  knowl- 
edge and  consent  at  once  bad  ber  deed  re- 
corded. It  appears  that  the  mother  was  at 
all  times  willing  to  give  ber  sons  a  share 
in  the  lands,  but,  according  to  her  testimony, 
not  because  the  lands  belonged  to  her  former 
husband  and  their  father,  but  because  they 
belonged  to  her,  and  she  had  the  right  to  do 
as  she  pleased  in  the  matter.  Finally,  an 
agreement  was  made  between  the  three 
whereby  the  mother  was  to  take  the  eastern 
part  of  the  land,  containing  88V6  acres,  and 
presumably  the  part  on  which  she  had  re- 
sided from  the  beginning,  and  the  remainder 
to  be  divided  between  the  sons  in  equal 
parts,  having  reference  to  the  value  of  each, 
and  each  one  named  a  commissioner  to  make 
the  division  bet-n-een  the  three;  and  the  com- 
missioners accordingly  allotted  the  said  88^^ 
acres,  the  eastern  division,  to  the  mother. 


Digitized  by 


Google 


Ark.) 


GRANT  V.  STATE. 


897 


and  of  the  remainder,  70  acres  to  A.  M. 
Clark,  and  107  acres  to  W.  H.  Clark;  and 
deeds  were  accordingly  made  to  the  mother, 
accordingly,  and  she  made  her  deed  to  W. 
H.  Clark  according  to  the  division,  and  he 
afterwards  sold  his  part  to  O.  W.  Johnston 
for  (MO.  Bat,  while  the  mother  showed  a 
willingness  to  make  her  deed  to  A.  M.  Clark 
for  the  70  acres,  he,  after  much  delay,  finally 
had  a  deed  made  out  for  her  to  execute  call- 
ing for  88  acres,  which  he  claimed  was  the 
quantity  she  had  agreed  to  give  him.  This 
deed,  calling  for  18  acres  more  than  the  com- 
missioners had  allotted  to  him,  the  mother 
declined  to  execute.  After  that  this  suit 
was  instituted.  It  was  shown  in  evidence 
that  W.  H.  Clark  was  21  years  old  when  this 
stilt  was  instituted,  and  that  he  had  nevw 
authorized  its  institution.  In  fact  he  dis- 
claimed all  interest  in  the  matter,  and  no 
desire  to  litigate  with  his  mother.  His  name 
as  a  party  was  therefore  used  without  au- 
thority and  without  legal  right  He  was 
thus  eliminated  from  the  suit  The  court 
held  that  the  title  to  the  land  was  in  Mrs. 
Mary  J.  Johnston  by  virtue  of  her  deed  from 
Surah  Clark.  The  deed  from  Sarah  Clark  to 
James  Clark  was,  of  course,  a  nullity,  since 
at  the  time  her  deed  was  made  to  him  she 
had  no  authority  to  convey,  having  previous- 
ly parted  with  her  title  to  Mary  J.  Clark, 
since  Mary  J.  Johnston.  This  part  of  the  de- 
cree of  the  court  should  have  settled  the 
case  in  favor  of  defendants,  for,  if  the  ab- 
solute title  was  in  Mrs.  Johnston,  her  sons 
could  not  compel  her  to  give  any  part  of  the 
land  to  them,  or  make  any  other  disposition 
of  the  same,  except  Just  such  as  she  might 
choose  to  make,  for  one  can  deal  with  his 
own  as  he  may  elect  Nor  does  the  prayer 
of  the  complaint  call  for  anything  else  than 
the  cancellation  of  her  deed  from  Sarah 
Clark,  and  a  partition  of  the  lands  as  if  own- 
ed by  the  former  husband  of  Mary  J.  and 
the  father  of  the  plaintiffs,  under  bis  deed 
from  the  said  Sarah  Clark.  Nothing  being 
said,  the  bill  would  be  dismissed  for  failing 
to  state  a  cause  of  action,  and  also  for  want 
of  equity;  but  while  the  pleadings  have  a 
different  purpose,  in  ar^ment  on  the  testi- 
mony adduced,  the  plaintiff  A.  M.  Clark  (for 
the  other,  W.  H.  Clark,  disclaims,  and  is  not 
in  the  case)  contends  that  the  partition  of 
the  lands  by  the  commissioners,  appointed 
by  all  the  parties  for  that  purpose,  was  in 
furtherance  of  an  agreement,  and  that  said 
agreement  had  for  its  consideration  accruing 
to  the  mother  the  promise  of  her  sons,  the 
plaintiffs,  to  refrain  from  suit  against  her 
for  these  lands.  A  promise  to  refrain  from 
suit  may  be  a  good  consideration  to  support 
a  compromise  founded  thereon;  but  here 
the  plaintiff  refused  to  abide  by  the  com- 
promise, but  not  only  so,  brought  suit  in  vio- 
lation of  the  agreement  itstif,  even  if  his 
version  of  the  matter  be  true.  Under  the 
drcnmstances  of  the  case,  the  plaintiff  does 
not  place  himself  in  a  position  to  Insist  on  a 


partition  of  the  lands  In  this  suit.  In  accord- 
ance, even,  with  the  partition  of  the  com- 
missioners, whatever  he  might  have  been 
Justified  In  doing,  had  be  accepted  that  par- 
tition, and  not  brought  this  suit.  The  chan- 
cellor erred  In  decreeing  specific  perform- 
ance and  in  adjudging  their  part  of  the  cost 
against  the  defendants,  for  plaintiff  refused 
to  accept  the  commissioners'  portion,  and 
the  defendants  were  put  to  the  expense  and 
trouble  of  defending  this  suit  which  bad  no 
real  foundation,  as  In  effect  was  determined 
by  the  court  below,  and  is  determined  by 
this  court 

For  these  reasons  the  decree  is  reversed, 
and  the  bill  is  dismissed  for  want  of  equity, 
at  the  cost  of  the  appellee,  A.  M.  Clark. 


GRANT  V.  STATE. 

(Supreme  Court  of  Arkansas.    March  15, 1902.) 

INDICTMENT— DESTROYING  PUBLIC  RBCORDS- 
DUPLIOITY-CONTENTS. 

An  indictment  tor  destroying  public  rec- 
ords, substantially  lu  the  language  of  Sand.  & 
H.  Dig.  {  1855,  and  charging  that  defendant 
did  "unlawfully  and  felonionsiy  steal,  take 
away,  withdraw,  avoid,  and  destroy  a  part  of 
the  records  of  a  county  chancery  court,  with 
the  felonious  Intent  to  injure  the  plaintiff  tn 
a  certain  action,  charged  but  one  offense. 

Appeal  from  circuit  court,  Greene  county: 
Felix  G.  Taylor,  Judge. 

Jim  Grant  was  convicted  of  destroying 
public  records,  and  appeals.    Affirmed. 

Jim  Grant  pro  se.  G.  W.  Murphy,  Atty. 
Gen.,  for  the  State. 

WOOD,  J.  At  the  fall  term,  1880,  of  the 
Greene  county  circuit  court  the  grand  Jury 
returned  against  appellant  the  following  In- 
dictment: "Greene  County  Circuit  Court, 
Fall  Term,  1899.  The  State  of  Arkansas 
against  Jim  Grant  Indictment  The  grand 
Jury  of  Greene  county,  in  the  name  and  by 
the  authority  of  the  state  of  Arkansas,  ac- 
cuse Jim  Grant  of  the  crime  of  destroying 
public  records,  committed  as  follows,  to  wit: 
The  said  Jim  Grant,  in  the  county  aforesaid, 
on  the  5th  day  of  April,  1899,  did  unlawfully 
and  feloniously  steal,  take  away,  withdraw, 
avoid,  and  destroy  a  part  of  the  records  of 
the  Greene  county  chancery  court,  to  wit  the 
depositions  for  plaintiff  In  the  cause  therein 
pending  wherein  Delia  Wilson  was  plaintiff 
and  L.  A.  Wilson  was  defendant  with  the 
felonious  Intent  to  injure  the  plaintiff,  Delia 
Wilson,  In  said  cause,  and  against  the  peace 
and  dignity  of  the  state  of  Arkansas.  O.  L. 
Kiliough,  Pros.  Atty." 

The  only  question  here  Is  as  to  the  suffi- 
ciency of  the  indictment  The  statute  is  as 
follows:  "Every  person  who  shall  steal,  take 
away,  withdraw  or  avoid  any  record  or  part 
or  parcel  thereof,  writ,  return,  panel,  pro- 
cess or  any  book  or  paper  belonging  to  any 
of  the  public  offices  of  this  state  or  to  the 
records  of  any  court,  with  intent  to  injure 
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another,  sball  be  ImprlBoned  In  the  peniten- 
tiary not  less  than  three  nor  more  than  ten 
years."  Sand.  &  H.  Dig.  {  1866.  The  indict- 
ment charges  but  one  offense,  to  wit,  that 
of  destroying  a  part  of  the  records  of  the 
Greene  county  chancery  court  It  follows  al- 
most literally  the  language  of  the  statute, 
and  is  sufficient  Only  one  offense  was  de- 
nounced by  the  statute.  That  offense  may 
l>e  committed  in  the  various  ways  enumerat- 
ed, 1. «.,  by  stealing,  taking  away,  withdraw- 
ing, or  in  any  other  manner  avoiding  or  de- 
stroying the  things  mentioned,  with  the  in- 
tent to  Injure  another.  What  we  said  in 
Keoun  V.  State,  64  Ark.  231,  41  S.  W.  808, 
applies  here.  Bspeclaily  are  the  questions 
from  Bishop,  St  Crimes,  §  244,  and  Bisb.  Or. 
Proc.  {  436,  in  point 
Affirm. 


PENHOSB  T.  DOHBRTT  et  al, 

(Supreme  Court  of  Arkaugas.    March  15,  1902.) 

DEEDS— RECORDING— SUBSEQUENT     PURCHAS- 
ERS—SUPERIOR  TITUE— TAXATION— TAX 
SALiE-VALIDITT-STALB  DEMANDS. 

1.  A  sale  of  realty  for  nonpayment  of  taxes 
on  a  day  not  authorized  by  law  Is  void. 

2.  Under  Sand.  &  H.  Dig.  i  T2B.  providing 
that  no  conveyance  of  realty  abali  be  valid 
against  a  bona  fide  purchaser  unless  it  is  duly 
executed  and  recorded  in  the  county  In  which 
the  realty  is  situated,  where  an  owner  exe- 
cutes deeds  to  the  same  realty  on  the  same 
day,  and  neither  erantee  has  notice  of  the 
other's  purchase,  the  grantee  who  first  regis- 
ters his  deed  in  the  county  in  which  the  land 
is  situated  acquires  the  superior  title  thereto. 

3.  Where  iand  has  remained  wild  until  short- 
ly before  the  commencement  of  suit  for  its 
possession,  plaintilTs  claim  is  not  stale,  for 
until  there  was  an  interference  with  the  pos- 
session no  necessity  arose  for  resorting  to  le- 
gal remedies. 

4.  Where  an  owner  of  nnimproved  land  con- 
veys it  on  the  same  day  to  different  grantees, 
one  of  whom  for  several  years  pays  taxes  on 
the  land,  and  makes  improvements  in  good 
faith,  under  the  belief  that  the  laud  is  his,  but 
is  defeated  because  the  other  grantee  first  re- 
cords his  deed,  he  is  entitled  to  reimbursement 
for  such  taxes  and  improvements. 

Hughes,  J.,  dissenting. 

Appeal  from  Woodruff  chancery  court;  Bd- 
ward  D.  Robertson,  Judge. 

Bill  by  William  Penrose  against  Patrick 
Doherty  and  others.  There  was  a  decree  in 
favor  of  defendants,  and  plaintiff  appeals. 
Reversed. 

On  the  21st  day  of  November,  1899,  Wil- 
liam Penrose  commenced  an  action  in  the 
Woodruff  chancery  court  against  Patrick 
Doherty,  Lizzie  Doherty,  and  Catherine  Van 
Cleave,  to  quiet  his  title  to  a  certain  section 
of  land,  described  in  his  complaint,  as  to  the 
defendants,  and  to  restrain  them  from  cut- 
ting timber  and  erecting  a  house  thereon. 
He  alleged  in  his  complaint  that  the  land  at 
one  time  belonged  to  Reese  P.  Sawyer,  and 
that  Sawyer  and  his  wife,  on  the  ISth  of 
:iuly,  1875,  conveyed  the  same  to  R.  R. 
Hutchinson,  who,  in  1808.  conveyed  it  to  J. 
F.  Dngger,  who,  on  the  3d  of  May,  1899,  con- 


veyed it  to  the  plaintiff;  that  the  land  was- 
wild  and  unimproved  at  the  time  of  his  pur- 
chase, and  remained  so  until  the  Ist  of  No- 
vember, 1809;  and  that  the  defendants  were 
claiming  it  under  pretended  conveyances, 
which  cast  a  cloud  upon  his  title,  and  were 
cutting  timber  and  erecting  a  house  thereon. 

The  defendants  answered,  and  denied  that 
plaintiff  was  the  owner  of  the  land,  bat  ad- 
mitted that  It  at  one  time  belonged  to  Reese 
P.  Sawyer;  and  alleged  that  Sawyer  and 
wife,  on  the  15th  day  of  July,  1875,  conveyed 
it  to  William  A.  Sigerson,  who,  in  January. 
1876,  conveyed  it  to  Henry  Kohlo,  who,  in 
January,  1877,  conveyed  it  to  Alfred  Payne, 
who  died  intestate,  leaving  Catherine  Payne, 
his  widow,  and  Elizabeth  Payne,  Mary 
Payne,  and  Charies  Payne,  bis  only  heirs, 
him  surviving. 

They  further  alleged  that  the  land  in  con- 
troversy was  subject  to  taxation  for  the 
years  1880,  1881,  and  1882,  and  that  taxes 
were  levied  upon  it  for  those  years;  that  the 
taxes  not  having  been  paid  within  the  time 
prescribed  by  law,  the  land  was  sold  on  the 
11th  day  of  June,  1883,  to  R.  R.  James,  be 
having  offered  to  pay  $35.10,  the  amount  of 
the  taxes,  penalty,  and  costs  charged  against 
the  same,  for  the  whole  of  it,  and  being  the 
highest  and  best  bidder;  that  a  certificate  of 
purchase  was  executed  to  him  by  the  col- 
lector; that  he  assigned  It  to  the  heirs  of 
Alfred  Payne,  deceased;  that  they,  the  land 
not  having  been  redeemed  within  two  years 
affaer  the  sale,  presented  It  to  the  clerk  of 
the  county  court  of  Woodruff  county  and  de- 
manded a  deed;  and  that  the  clerk  conveyed 
the  land  to  them. 

They  further  alleged  that  the  heirs  of 
Payne  conveyed  the  land  to  the  widow,  who 
afterwards,  by  marriage,  became  Catherine 
Van  Cleave,  and  that  she,  on  the  21st  of  Oc- 
tober, 1809,  conveyed  It  to  the  defendant  Pat- 
rick R.  Doherty. 

And  they  further  say  that  Doherty  and  his 
grantors,  since  the  year  1877,  have  paid  taxes 
on  the  land  In  controversy  to  the  amount  of 
$294.34,  and,  claiming  and  holding  under 
said  tax  purchase,  have  made  improvements 
thereon  of  the  value  of  $900;  and  they  ask 
that  Doherty's  title  to  the  land  be  quieted. 

Plaintiff  replied,  and  admitted  the  sale  for 
taxes,  but  said  it  was  void  because  it  was 
made  on  a  day  not  authorized  by  law;  and 
denied  that  defendants  have  paid  taxes  on 
the  land  since  1882  to  the  amount  of  $235.28, 
and  that  they  have  made  Improvements 
thereon  of  the  value  of  $300,  or  any  sum; 
and  averred  that.  If  they  have,  it  was  wltli 
actual  notice  of  his  title  to  the  land  and  of 
the  Invalidity  of  their  own. 

Both  parties  claim  title  to  the  land  In  con- 
troversy under  Reese  P.  Sawyer,  who.  on  the 
15th  of  July,  1875,  executed  and  delivered 
two  deeds,  by  <me  of  which  he  conveyed  the 
land  to  R.  R.  Hutchinson,  under  whom  ap- 
pellant claims,  and  by  tbe  other  conveyed  It 
to  William  A.  Sigerson,  under  whom  the  de- 
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fendant  Doberty  claims.  The  deed  to  Hutch- 
inson was  filed  and  recorded  in  Woodruff 
county,  -where  the  land  lies,  on  the  26th  of 
August,  1875,  and  the  deed  to  Sigersoa  was 
not  filed  for  record  until  the  2d  day  of  No- 
veml>er,  1876.  The  evidence  does  not  show 
which  of  the  two  deeds  was  first  executed 
and  delivered.  The  land  was  wild  and  unoc- 
cupied until  a  short  time  before  the  com- 
mencement of  this  action.  Improvements 
were  made  by  the  d^endant  Doberty  In  the 
fall  of  1890,  but  were  Incomplete  when  this 
action  was  Instituted.  The  evidence  also 
shows  that  Doherty  and  his  grantors  paid 
the  taxes  on  the  land  for  13  years. 

The  chancery  court  found  that  the  evi- 
dence failed  to  show  that  the  deed  of  Sawyer 
to  Hntcblnson  was  executed  and  delivered 
prior  to  the  deed  of  Sawyer  to  Slgerson,  and 
that  plaintiff's  claim  was  stale,  dismissed  his 
complaint,  and  sustained  the  title  of  Doher- 
ty, and  quieted  it  as  to  the  plaintiff;  and  the 
plaintiff  appealed. 

E.  IJ.  Westbrooke,  for  appellant.  James 
Coates,  for  appellees. 

BATTLE,  J.  (after  stating  the  facts).  The 
sale  on  account  of  the  nonpayment  of  taxes, 
having  l>een  made  on  a  day  not  authorized 
by  law,  is  void.  Allen  y.  Land  Co.,  55  Ark. 
549,  18  S.  W.  1042.  The  title  to  the  Und  in 
controversy,  then,  depends  upon  the  legal 
effect  of  the  two  deeds  executed  by  Sawyer, 
respectively,  to  Hutchinson  and  Slgerson. 
Wbich  of  these  deeds  conveyed  the  title? 

Section  728,  Sand.  &  H.  Dig.,  is  as  follows: 
"No  deed,  bond,  or  Instrument  of  writing, 
for  the  conveyance  of  any  real  estate,  or  by 
wblcb  the  title  thereto  may  be  affected  in 
law  or  equity,  baeatter  made  or  executed, 
sfaall  be  good  or  valid  against  a  subsequent  pnr- 
chaso'  of  such  real  estate  for  a  valuable  con- 
sideration, without  actual  notice  thereof;  or 
against  any  creditor  of  the  person  executing 
such  deed,  bond  or  instrument,  obtaining  a 
Judgment  or  decree,  wbich  by  law  may  be  a 
lien  upon  such  real  estate,  unless  such  deed, 
bond,  or  instrument,  duly  executed  and  ac- 
knowledged, or  approved,  as  is  or  may  be 
required  by  law,  shall  be  filed  for  record  in 
the  ot&ce  of  the  clerk  and  ex-offlcio  record- 
er of  the  county  where  such  real  estate  may 
be  sitoated."  From  this  section  it  appears 
that  the  title  to  land  does  not  absolutely 
and  Irrevocably  vest  in  the  grantee  by  vir- 
tue of  the  execution  of  a  deed  by  the  owner. 
As  against  a  subsequent  purchaser  of  the 
land  for  a  valuable  consideration  without 
actual  notice,  the  title  does  not  absolutely 
vest  in  the  first  grantee,  If  his  deed  has  not 
been  filed  for  record.  If  it  did,  how  could 
the  deed  be  invalid  as  to  the  subsequent  pur- 
chaser, and  if  invalid  as  to  the  subsequent 
purchaser  how  could  it  absolutely  vest  title 
in  the  grantee  therein?  The  only  rational 
solntton  of  this  question,  it  seems  to  us,  is, 
:Ue  absolute  title  rests  with  the  grantor  and 
Ills  heirs,  in   abeyance,   to  vest   irrevocably 


only  upon  the  filing  of  tiie  deed  for  record 
in  the  proper  office.  1  Warv.  Vend.  p.  642,  f 
16;  Webb,  Record  Titles,  i  168;  2  Sugd. 
Vend.  'p.  978. 

This  conclusion  is  sustained  by  Toung- 
blood  V.  Vastlne,  46  Mo.  239,  2  Am.  Rep. 
500.  In  that  case  the  facts  were  as  follows: 
"Sarah  G.  Wright,  by  herself  and  her  trus- 
tee, on  the  26th  day  of  July,  185G,  executed 
to  E.  J.  Xanpl,  In  trust,  to  secure  the  pay- 
ment of  a  promissory  note  of  same  date  for 
13,700,  given  to  Joseph  Tuley,  then  living,  a 
deed  of  certain  real  estate,  her  separate  prop- 
erty, ♦  •  »  which  deed  was  not  put  up- 
on record  until  the  l&th  of  October,  1866, 
The  said  Joseph  Tuley  and  Sarah  Q.  Wright 
died  in  ISOO  and  1861,  and  on  the  1st  of 
October,  1865,  Robert  Barclay,  as  trustee  for 
Mrs.  Ann  A.  Macdonald,  and  with  her  funds, 
purchased  said  property  of  the  heirs  of  Sa- 
rah G.  Wright,  and  received  a  warranty  deed 
of  the  same,  which  was  recorded  April  28, 
1866.  •  ♦  ♦  Kelther  Barclay  nor  Mrs, 
Macdonald  had  any  knowledge  of  the  trust 
deed  to  Xanpl.  The  records  were  examined 
before  the  purchase  to  see  if  there  were  any 
incumbrances  upon  the  proi>erty.  A  full  con- 
sideration was  paid. for  it.  The  estate  of 
Mrs.  Wright  had  been  settled  by  the  public 
administrator,  and  all  debts  presented  had 
been  paid,  but  this  note  was  not  among 
them.  A  suit  was  brought  by  the  adminis- 
trator of  Tuley  to  foreclose  bis  trust  deed, 
and  a  contest  arose  in  consequence  of  the- 
failure  on  the  part  of  Xanpl,  to  whom  It  waa 
made,  to  place  it  upon  record."  Under  a 
statute  similar  to  ours,  the  court  held  that 
the  heirs  of  Wright,  on  her  death,  became 
the  apparent  owners  of  the  legal  title,  and 
that  the  duly  recorded  conveyance  by  them. 
of  the  same  estate  to  Barclay,  as  trustee, 
carried  the  title  as  against  Xanpl,  and  said: 
"It  would  be  more  rational  to  say  that  the 
law  controls  the  manner  in  which  rights  of 
property  are  acquired,  and  that  it  will  not 
favor  any  mode  of  acquirement  that  shall 
encourage  fraud.  Thus  purchasers  are  re- 
quired to  spread  upon  record  the  evidence  of 
their  ownership;  and  if  others  suffer  from 
their  neglect,  the  law  will  not  recognize  sucb 
ownership.  Or,  in  using  the  language  of  the 
law  of  tenures,  we  might  perhaps  say  that  in 
a  conveyance  the  absolute  title  rests  with  the 
grantor  and  his  heirs  in  abeyance,  to  vest 
irrevocably  only  upon  the  record  of  the  deed, 
and  that  it  will  vest  in  the  first  grantee  in 
condition  to  receive  the  grant,  who  shall  so 
place  it  upon  record."  See  Timber  Co.  v. 
Ford,  7  C.  C.  A.  304,  58  Fed.  456. 

In  the  case  at  bar  the  deeds  to  Hutchin- 
son and  Slgerson  were  executed  by  Sawyer 
on  the  same  day.  The  evidence  does  not 
show  which  was  first  delivered,  or  that  ei- 
ther grantee  had  notice  at  the  time  hie  bought 
of  the  purchase  by  the  other.  Hutchinson's 
deed  was  first  filed  for  record.  At  that  time 
the  land  was  wild  and  unoccupied,  and  had 
never  been  in  the  actual  possession  of  any 
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one.  According  to  our  theory  the  title  to  It 
became  absolute,  and  vested  IrreTocably, 
when  Hutchinson's  deed  was  filed  for  record. 
In  whom  did  it  become  absolute  and  irrev- 
ocable? Certainly  in  Hutchinson.  He  there- 
by acquired  a  title  superior  to  that  of  Slger- 
Bon,  and  the  right  to  hold  the  land,  the  reg- 
istration of  the  deed  becoming  ta  this  man- 
ner a  substitute  for  livery  of  seisin. 

But  the  chancery  court  found  that  the 
Hutchinson  claim  was  stale.  If  so,  the  Sl- 
gerson  claim  was  equally  stale.  The  land 
'  was  wild  and  unoccupied,  and  remained  so 
until  a  short  time  before  the  commencement 
of  this  action,  when  plalnUfT,  holding  the' 
Hutchinson  titie,  promptiy  asserted  his 
rights.  Until  there  was  an  into'ference  with 
the  possession,  there  was  no  occasion  for 
resorting  to  legal  remedies.  It  is  true  that 
Doherty  and  his  grantors,  for  several  years, 
paid  taxes  on  the  land;  but  that  gave  them 
no  right  to  or  Interest  In  the  land.  If  they 
paid  them  under  the  belief  the  land  was  their 
property,  the  defendant  Doherty  has  the 
right  to  subject  the  land  to  sale  for  reim- 
bursement; and  be  Is  also  entitied  to  re- 
cover the  value  of  the  Improvements  made 
by  him  In  good  faith  and  under  the  belief 
he  was  the  owner  of  the  land. 

The  decree  of  the  chancery  court  Is  re- 
versed, and  the  cause  is  remanded,  with  in- 
structions to  the  court  to  onto:  a  decree  In 
accordance  with  this  opinion. 

HUGHES,  J.,  dissents. 


BOGENSOHULTZ  et  al.  t.  O'TOOLE  et  al. 

(Supreme  Ck>urt  of  Arkausas.    March  15,  1902.) 

MORTGAGES— ABSOLUTE  DEED— INTENTION  OP 
PARTIES— INNOCENT  PURCHASER. 

1.  Where  a  debtor  gave  his  creditor  a  deed 
absolute,  and,  on  an  issue  as  to  the  character 
of  the  transaction,  the  grantee  claimed  that 
it  was  a  deed  of  sale,  on  an  understanding 
that  the  laud  might  be  redeemed  by  paving  the 
debt,  and  the  debtor  testified  that  me  deed 
was  intended  as  a  mortgage,  the  deed  would 
be  regarded  as  in  fact  a  mortgage  to  secure 
an  indebtedness  named  as  the  consideration  of 
the  deed. 

2.  A  grantee  in  an  absolute  deed  intended  as 
a  mortgage  gave  a  trust  deed  on  the  property 
to  secure  an  antecedent  debt;  the  creditor  hav- 
lug  notice  of  the  rights  of  the  original  grautor, 
who  had  remained  in  possession,  and  had  lost 
no  opportunity  to  assert  his  claim  to  the  prop- 
erty. On  foreclosure  of  the  trust  deed  the 
grantor  appeared  at  the  sale  and  gave  notice 
of  his  rights  as  mortgagor.  Held,  that  the 
rights  of  the  original  grantor,  as  mortgagor, 
were  not  affected  by  the  giving  of  the  trust 
deed,  or  the  sale  thereunder. 

Appeal  from  circuit  court,  Marlon  county. 
In  chancery;    Elbridge  G.  Mitchell,  Judge. 

Suit  by  John  B.  Bogenschultz  and  others 
against  William  O'Toole  and  others.  From 
a  decree  for  defendants,  plaintiffs  appeal. 
Reversed. 

Pace  &  Pace,  for  appellajits.  S.  M.  Woods, 
for  appeHeea,  I 


BUNN,  0.  J.  The  plaintiff  John  B.  Bo- 
genschultz was  the  owner  of  the  lands  In 
controversy  by  purchase  from  the  federal 
government,  and  for  which  he  had  received 
his  patent,  dated  August  18,  1891.  Being  In- 
debted to  the  defendant  the  said  William 
O'Toole  In  the  sum  of  $200,  and  O'Toole 
agreeing  to  furnish  him  $150  worth  of  sup- 
plies for  the  year  in  addition  to  said  indebt- 
edness, John  Bogenschultz  (his  wife,  Mai7 
£.  Bogenschultz  Joining  with  himr  In  the  re- 
linquishment of  her  dower  rights)  executed 
his  deed.  In  the  form  of  an  absolute  deed, 
to  the  lands  In  controversy,  for  the  con- 
sideration of  $350,  dated  14tb  March,  1894, 
and  recorded  18th  April,  1884.  This  deed 
was  given  as  a  correction  of  an  original 
deed,  dated  23d  October,  1893,  in  which 
there  was  a  misdescription  of  the  land.  On 
the  27th  day  of  May,  1895,  the  said  O'Toole, 
being  Indebted  to  the  Wertheimer-Swarts 
Shoe  Company,  executed  to  S.  W.  Woods, 
trustee,  to  secure  two  notes,  evidencing 
$2.33.56,  his  deed  of  trust  conveying  said 
lands  for  that  purpose.  The  deed  of  trust 
was  subsequentiy  foreclosed,  and  the  lands 
sold  by  decree  in  chancery;  and  at  the  sale 
J.  J.  Wertheimer,  one  of  the  defaidants 
herein,  became  the  purchaser.  Bogenschultz 
and  wife  have  always  held  possession  since 
their  purchase  from  the  United  States. 

The  plaintiffs  contend  that  their  deed,  al- 
though absolute  In  form,  was  In  fact  a  mort- 
gage to  secure  the  Indebtedness  of  $350  ow- 
ing at  the  time  and  to  be  owing;  the  same 
being  the  amount  of  the  consideration 
named  In  the  deed.  On  the  other  hand, 
O'Toole  claims  that  It  was  a  deed  made  In 
consummation  of  an  absolute  sale  of  the 
property,  but  that  he  had  agreed  with  the 
plaintiffs  at  the  time  that  they  would  be 
privileged  to  redeem  the  land  by  paying  said 
amount,  or  words  to  that  effect  So  they  do 
not  materially  differ  as  to  the  facts,  but  dif- 
fer only  In  their  conclusions  upon  the  facts. 
No  time  was  set,  however,  when  he  might 
so  redeem.  From'  the  testimony  In  the  case, 
we  are  of  opinion  that  their  understanding 
and  agreement  at  the  time  made  the  deed  in 
fact  a  mmtgage  to  secure  an  Indebtedness 
which  was  named  as  the  consideration  of 
the  deed.  O'Toole  could  convey  nothing 
mM'e  than  be  had  to  a  third  party  having 
notice  of  the  rights  of  the  plahitlffs,  or  who 
was  In  possession  of  knowledge  snfflcient  to 
put  him  on  reasonable  Inquiry  as  to  the 
same.  The  mortgage  was  made  by  O'Toole 
to  8.  W.  Woods  as  trustee  for  the  benefit  of 
the  Werthelmer-Swarts  Shoe  Company,  and 
at  the  Instance  of  Woods,  acting  as  the 
agent  of  said  company.  There  Is  some  con- 
flict In  the  testimony  of  Bogenschultz  and 
Woods  as  to  whether  or  not  Bogenschultz 
informed  Woods  as  to  the  true  nature  of  his 
transaction  with  O'Toole  before  the  mort- 
gage was  executed,  but  there  Is  none  as  to 
the  nature  of  this  Information,  as  It  was 
given  after  the  execution  of  the  mortgage; 
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nor  to  there  any  controversy  as  to  tbe  fact 
that  Bogenscholts,  althoagb  no  party  to  the 
foreclosure  suit,  appeared  on  the  day  fixed 
for  the  sale  and  forbade  the  same,  setting 
up  bis  claim.  In  view  of  the  fact  that  the 
mortgage  was  given  to  secure  an  antecedent 
debt,  and  that  the  Werthelmer-Swarts  Shoe 
Company  conld  not  be  regarded  as  an  inno- 
cent purchaser  for  value,  and  in  view  of  the 
facts  in  evidence,  and  that  Bogenschultz 
seemed  to  have  lost  no  opportunity  to  assert 
his  claim  to  the  property,  and  that  he  al- 
ways held  possession  wltbout  question,  we 
are  of  opinion  that  the  Werthelmer-Swarts 
Shoe  Company  and  J.  J.  Werthelmer,  the 
purchaser,  were  all  affected  with  the  notice 
of  hto  claim,  and  that  the  foreclosure  suit, 
to  which  he  was  not  a  party,  and  the  sale 
thereunder,  could  not  affect  bis  rights,  and 
tliat  O'Toole  could  convey  no  other  right 
(that  of  a  mortgagee)  to  a  third  party  (Wert- 
helmer-Swarts Shoe  Company)  than  that  he 
himself  bad,  and  that  the  purchaser  at  tbe 
foreclosure  sale,  which  was  forbidden  by 
Bogenscbultz,  was  bound  to  take  notice  of 
his  claim,  if  he.  Indeed,  had  not  already  been 
affected  with  such  notice. 

Tbe  decree  of  the  court  was  as  fc^ows, 
to  wit:  "It  is  therefore  considered,  ordered, 
and  decreed  by  the  court  that  tbe  plaintiffs' 
bill  be,  and  the  same  is  hereby,  dismissed, 
and  the  title  to  said  land  be,  and  tbe  same 
is.  decreed  in  the  defendant  J.  J.  Wert- 
helmer, and  that  the  defendants  do  have 
and  recover  of  and  from  the  plaintiff  all  of 
their  costs  in  and  about  this  cause  expended, 
and  that  B.  F.  Fell  be  allowed  for  his  [fee] 
as  attorney  for  nonresident  defendants,  and 
the  same  be  taxed  as  costs  in  this  suit"  Ap- 
peal was  prayed  and  granted.  In  our  view 
of  tbe  case,  as  expressed  above,  this  decree 
was  erroneous.  It  does  not  appear  from  the 
evidence  that  Bogenscbultz  ever  paid  the 
1350  to  O'Toole,  or  to  any  one  else;  and  for 
that  reason  tbe  mortgage  from  him  to 
O'Toole  la  stiU  unsettled,  so  far  as  the  evi- 
dence In  this  case  shows,  although  this  find* 
Ing  Is  only  intended  for  the  case  as  it  is 
here  considered.  It  is  true,  plaintiffs  exhibit 
with  their  complaint  a  receipt  tat  the  $360; 
but  that  receipt  does  not  necessarily  mean 
that  tbe  same  was  actually  paid,  otherwise 
than  by  the  sale  of  the  property  to  O'Toole 
for  that  price.  But  the  transaction  was  not 
a  sale,  as  contended  by  plaintiffs  themselves. 
Tbe  decree,  therefore,  should  have  been  to 
the  effect  that  tbe  deed  from  Bogenscbultz 
and  wife  to  O'Toole,  although  absolute  in 
form,  was  in  fact  a  mortgage,  and  that  the 
subsequent  mortgage  of  the  lands  by  O'Toole 
to  fbe  shoe  company  could  not  affect  tbe 
rights  of  tbe  plaintiffs  as  mortgagors,  for 
O'Toole  conld  only  convey,  in  the  mortgage 
be  made,  the  interest  he  had  as  a  mortgagee 
from  the  plaintiffs;  and  the  same  Is  to  be 
said  of  the  sale  of  the  second  mortgage,  and 
the  purchaser  at  the  same.  The  case,  how- 
ever, does  not  anthorize  the  granting  of  tbe 
•7  aw.— 28 


prayer  to  tbe  biU,-^»  remove  dood  from 
plaintiffs'  title,  and  to  annul  all  proceedings 
to  foreclose,  and  the  sale  and  deed  made 
thereunder. 

The  bill  is  dismissed,  withont  prejudice; 
tbe  plaintiffs  to  pay  the  costs  in  the  court 
below,  and  the  defendants  to  pay  the  costs 
of  this  appeal. 


RILLINO  V.  SCHtTLTZB  et  al. 
(Supreme  Court  of  Texas.    March  31,  1902.) 

PRAtlDUliENT  CONVKYANCBS— HORTOAOB  BT 
FRAUDULENT  ORANTBB— KNOWLEDQE  OF 
MORTOAQBB— VALIDITY  OF  MORTGAOE— AP- 
PEAL-WRITS OF  ERROR— PRESUMPTION  ON 
APPEAL. 

1.  Where  two  separate  parties  apply  for  writ 
of  error  to  the  supreme  court,  to  review  a 
judgment,  and  one  application  apparently  dis- 
closes error,  both  applications  will  be  granted. 

2.  Where  tiie  trial  court  does  not  fiud  a  cer- 
tain fact  iu  issue,  it  will  be  presumed,  on  ap- 
peal, that  the  evidence  did  not  warrant  such 
finding. 

3.  A  creditor  taking  a  mortgage  on  real  es- 
tate from  the  grantee  of  his  debtor  to  secure 
the  debt,  with  knowledge  that  the  land  was 
conveyed  to  defraud  creditors,  has  the  bur- 
den, as  against  other  creditors  existing  at  the 
time  of  the  trandnleut  conveyance,  of  showing 
the  existence  of  his  debt  before  such  conveyance. 

4.  A  mortgage  executed  by  a  fraudulent  gran- 
tee to  secnre  a  debt  of  the  grantor,  created 
after  the  fraudulent  conveyance,  the  creditor 
having  notice  of  the  fraud,  is  invalid  as  to 
creditors  of  tbe  fraudulent  grantor  existing  at 
the  time  of  tbe  fraudulent  conveyance. 

Error  to  court  of  civil  apiteals  of  Fourth 
supreme  Judicial  district 

Suit  by  Caroline  Schultze  against  H.  Bill- 
ing and  others  to  set  aside  certain  convey- 
ances, and  for  the  appointment  of  a  receiver. 
From  a  decision  in  favor  of  certain  defend- 
ants, the  plaintiff  brings  error,  and  defend- 
ant Rilling  assigns  cross  error.  Athrmed  by 
court  of  civil  appeals,  and  both  parties  bring 
error.    Affli-med. 

Paschal  ft  Ryan,  for  plaintiff  in  error. 
Geo.  C.  Altgelt  and  KeUer  ft  WlUlams,  for 
defendants  In  error. 

OAINBS,  0.  J.  This  case  came  to  tbe 
court  of  civil  appeals  upon  the  trial  Judge's 
conclusions  of  fact  and  law,  no  statement  of 
facts  having  been  approved,  filed,  and  made 
a  part  of  the  record.  The  following  Is  a 
statement  of  tbe  case  made  by  tbe  court 
of  civil  appeals,  Including,  in  a  condensed 
form,  the  facts  as  found  by  the  trial  court, 
and  it  Is  sufficientiy  full  and  accurate  for 
tbe  purposes  of  this  opinion:  "This  suit 
was  brought  in  tbe  district  court  on  Septem- 
ber 4,  1900,  by  plaintiff,  Caroline  Schultze, 
divorced  wife  of  H.  Schultze,  Jr.,  against  H. 
Schultze,  Sr.,  H.  RilUng,  and  H.  Schultze,  Jr. 
The  last  named  died  before  trial,  and  by 
the  amended  wiginal  petition  his  executrix 
was  made  defendant  in  his  stead.  By  this 
pleading,  plaintiff  sought  to  recover  a  money 
Judgment  against  H.  Schultze,  Jr.,  a  decree 
canceling  certain  conveyances,  and  for  the 
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appointment  of  a  receiver  or  trustee.  Plaln- 
tiCCs  debt,  a8  alleged,  cooBlsted  of  a  Judg- 
ment rendered  in  1806  in  the  divorce  pro- 
ceeding between  berself  and  busband,  by 
'wblcb  she  was  decreed  tbe  care  and  custod.v 
of  their  only  child,  Ruth,  and  the  sum  of 
¥12.50  per  month  for  the  education  and 
maintenance  of  the  child,  payable  on  the 
first  day  of  every  month,  beginning  with  the 
1st  day  of  July,  1806,  which  debt  plaintlir 
alleges  amounted  to  $587.50  at  the  end  of 
September,  1900,  and  her  pray»  asks  for 
this  sum,  already  accrued  and  to  accrue, 
with  interest;  also  for  cancellation  of  cer- 
tain deeds  so  far  as  her  claim  is  concerned; 
also  that  possession  and  management  of  cer- 
tain property  be  rested  in  a  receiver  or  trus- 
tee, who  shall  be  directed  to  manage  said 
property  for  the  best  Interest  of  all  parties 
hereto;  that  from  the  income  of  the  prop- 
erty the  receiver  shall,  after  paying  all  nec- 
essary expenses,  pay  petitioner's  debt,  and 
thereafter  pay  the  said  monthly  allowance 
until  said  child  shall  attain  her  majority,  or 
marry,  or  die,  and  that  all  defendants  be  en- 
Joined  from  interfering  with  the  manage- 
ment and  control  of  said  property,  etc.;  and 
If  it  be  found  that  the  net  Income  of  the 
property  is  not  enough  to  pay  iwtitioner's 
debt  and  future  allowances,  that  sales  be 
made  by  orders  of  this  court  for  such  pur- 
pose. If  not  entitled  to  this  form  of  relief, 
she  ■  prayed  that  the  conveyances  be  an- 
nulled, and  the  property  sold  to  satisfy  her 
claim*  by  orders  of  this  court,  and  payment 
of  her  future  Installments  of  allowance  pro- 
vided for  out  of  the  fund.  The  case  was 
tried  by  the  Judge,  who  filed  his  conclusions 
of  fact  and  law.  The  conclusions  of  fact  are 
lengthy,  and  it  will  conduce  to  a  proper  un- 
derstanding of  the  Issues  for  us  to  state  tbe 
material  facts.  The  Judgment  of  1896  di- 
vorced plaintiff  and  H.  Schultze,  Jr.,  parti- 
tioned between  them  their  community  prop- 
erty, plaintiff  assuming  to  pay  all  outstand- 
ing taxes,  and  all  liabilities  against  the  com- 
munity estate,  except  a  note  to  H.  Rilling 
for  $600  (and  one  or  two  other  claims  not 
necessary  to  be  here  mentioned);  it  being 
understood  (so  stated  in  the  decree)  that  H. 
Schultze,  Jr.,  should  discharge  said  debt  to 
Rilling,  which  was  secured  by  a  deed  of 
trust  on  what  was  known  as  the  'Presa 
Street  Property,'  in  San  Antonio.  In  this 
partition  he  received  certain  lands  in  Medina 
coimty,  and  what  is  known  as  the  'Presa 
Street  Property,*  besides  16  lots  in  San  An- 
tonio. This  divorce  decree  awarded  the 
child  to  Caroline  Schultze,  and  adjudged  In 
her  favor  against  H.  Schulize,  Jr.,  for  the 
future  maintenance  and  education  of  said 
child,  the  sum  of  $12.50  per  month,  payable 
on  the  1st  of  each  month,  beginning  July  1, 
1806.  This  Judgment  gave  no  Hen  on  any 
of  H.  Schultze,  Jr's.,  property  to  secure  said 
payments,  and  merely  provided  for  Its  col- 
lection by  executions  to  be  Issued  by  the 
district  clerk.     No  execution  was  ever  Is- 


sued on  said  Judgment  H.  Schultze,  Jr., 
died  October  1, 1900,  leaving  a  will,  probated 
In  Bexar  county  in  November,  1900,  Louise 
Schultze  qualifying  as  executrix  thereof  at 
same  term.  The  child  Ruth  is  the  sole  dev- 
isee. Louise  is  administering  the  estate  un- 
der said  qualification.  Schultze,  Jr.,  paid 
plaintiff  the  allowance  for  several  months, 
including  January,  1887,  but  no  further;  and 
the  mother  has  since  the  divorce  maintained 
and  educated  the  child.  On  September  9, 
1806,  Schultze,  Jr.,  conveyed  to  his  father, 
H.  Schultze,  Sr.,  the  property  awarded  him 
by  said  decree,  for  a  pretmded  considera- 
tion. This  deed  the  court  found  to  be  witli 
intent  to  hinder  and  delay  plaintiff.  H. 
Schultze,  Sr.,  held  the  property  in  secret 
trust  for  his  son  until  March  1,  1900,  when, 
at  his  son's  Instance,  he  executed  to  H. 
Rilling  a  conveyance  of  certain  of  said  prop- 
erty, viz.,  that  situated  In  the  city  of  San 
Antonio,  being  the  Presa  street  property, 
and  16  other  lots,  reciting  a  consideration  of 
$1,500.  Rilling  took  this  deed  knowing  the 
facts  that  existed  with  relation  to  the  con- 
veyance of  Schultze,  Jr.,  to  his  father.  The 
deed  was  not  Intended  as  an  absolute  con- 
veyance to  Rilling,  but  as  between  Schultze, 
Jr.,  who  was  the  real  owner,  and  Rillhig,  it 
was,  in  fact,  a  mortgage.  Tbe  facts  upon 
which  this  conclusion  is  founded  are  that 
Schultze,  Jr.,  procured  his  father  to  make 
the  deed  to  Rilling;  the  father  received  no 
consideration  therefor;  and  the  deed  was 
not  intended  by  the  parties  as  an  absolute 
conveyance;  the  consideration  consisted  Id 
a  Judgment  toe  $487.89  that  Rilling  had 
against  Schultze,  Jr.;  also  the  note  provided 
for  in  the  divorce  decree  of  $500,  of  which 
there  was  then  a  balance  of  $400,  and  $19 
Interest  and  $25  attorney's  fee  Incurred  in 
negotiating  tbis  transaction,  and  a  check 
for  $570  to  H.  Schultze,  Jr.,— making  in  all 
$1,501.80.  It  appears  that  $1.80  was  then 
and  there  paid  by  Schultze,  Jr.,  to  RlUlng, 
making  the  amount  $1,5(X),  and  the  next  day 
an  instrument  was  entered  Into  between  Rill- 
ing and  Schultze,  Jr.,  which  recited  that  the 
latter  desired  to  become  the  owner  of  tbe 
property,  and  Rilling  was  willing  to  sell 
same  to  him  upon  certain  conditions.  There- 
fore: First  Schultze  agrees  to  pay  Rilling 
therefM:  $1,500,  with  interest  after  date,  said 
$1,500  to  be  paid  In  monthly  Installments  of 
not  less  than  $25,  not  later  than  the  15th  day 
of  tbe  month,  until  the  full  sum  of  $1,500 
and  interest  shall  have  been  paid;  second, 
Schultze,  Jr.,  agrees  to  pay  all  taxes,  liens, 
incumbrances.  If  any,  on  the  property,  etc., 
if  any,  that  exist  or  may  accrue,  to  keap  up 
certain  insurance  and  make  repairs,  it  be- 
ing understood  that  if  he  fail  In  these  thinga 
Rilling  might,  at  his  option,  pay  taxes,  pre- 
miums, or  other  charges,  the  same  to  be  re- 
paid by  Schultze  with  interest;  third,  upon 
Schultze,  Jr.,  complying  with  his  agreements. 
Rilling  was  to  convey  the  property  by  special 
warranty  or  quitclaim  to  the  farmer,  at  bis 
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expense:  provided,  however,  that,  should 
said  SchnltEe  fall  to  promptly  make  payment 
of  any  of  the  moneys  herein  agreed  to  be 
paid  by  him,  or  should  fall  to  carry  out  any 
one  or  more  of  his  covenants  herein,  then 
this  contract  shall  at  once  be  of  no  further 
force  and  effect,  and  may,  at  the  option  of 
Killing,  be  canceled  without  further  action, 
in  which  event  all  moneys  paid  by  said 
Schultze  shall  be  forfeited  to  Rilling  as  liq- 
uidated damages.  It  being  understood  that 
Schultze  shall  have  and  acquire  no  title 
wbatevw  to  said  property  until  said  sums 
of  money  shall  have  been  paid  in  full;  nei- 
ther shall  he  be  entitled  to  any  possession 
thereof  until  such  payment  In  full  shall  have 
been  made:  provided  that  said  Schultze  may, 
If  be  so  desires,  collect  or  cause  to  be  col- 
lected, the  rents  and  revenues  of  Bald  prop- 
erty, at  his  own  expense,  and  same,  when 
paid  over  to  Killing,  to  be  credited  on  said 
$1,500,  interest,  etc.,  agreed  to  be  paid.  It 
finally  provided  for  a  reasonable  attorney's 
tee  In  favor  of  Rilling  in  case  litigation 
should  arise  over  this  contract,  or  It  should 
become  necessary  to  resort  to  legal  proceed- 
ings In  respect  thereto.  After  said  convey- 
ance of  March  1,  1900,  Rilling  went  into 
possession,  and  collected  the  rents  for  14 
months  at  $25  per  month,  and  has  paid  out 
certain  sums  In  expenses  and  received  also 
certain  sums  from  Schultze,  Jr.,  as  interest; 
and  he  has  been  in  possession  ever  since. 
The  child  is  about  six  years  of  age.  The 
property,  other  than  the  Presa  street  proper^ 
ty,  does  not  rent,  and  the  latter  alone  Is  rea- 
sonably worth  $3,000.  The  day  after  the  di- 
vorce decree,  Caroline  Schultze  executed  a 
deed  to  H.  Schultze,  Jr.,  conveying  the  prop- 
erty in  controversy,  expressing,  as  consid- 
eration, $10.  the  payment  of  the  $600  debt 
to  Rilling,  and  the  further  consideration  of 
H.  Schultze,  Jr.'s,  deeding  to  her  certain 
property  (presumably  the  property  decreed  to 
her  by  the  divorce  decree).  The  deed  con- 
tains covenants  of  general  warranty." 

The  plaintiff,  Caroline  Schultze,  appealed 
to  the  court  of  civil  appeals,  and  defendant 
Killing  filed  cross  assignments  of  error. 
Louise  Schultze,  as  executrix,  neither  appeal- 
ed nor  assigned  errors.  The  court  of  dvil 
appeals  having  affirmed  the  Judgment,  Caro- 
line Schultze  and  Rilling  each  applied  to  this 
court  for  a  writ  of  error,  and  both  applica- 
tions have  been  granted.  It  is  the  rule  of 
tills  court  that,  when  there  are  two  applica- 
tions made  in  the  same  case,  and  we  think 
there  la  error  in  one,  to  grant  both,  so  that 
upon  the  final  hearing  we  may  have  the 
whole  case  before  us.  The  two  applications 
In  tbla  case  were  granted,  because  we  were 
of  Ofrfnion  that  that  of  Rilling  pointed  out 
error.  We  then  thought  that  no  error  was 
shown  as  to  Caroline  Schultze,  and  we  still 
adhere  to  that  condnslon.  The  well-consid- 
ered opinion  of  the  court  of  civil  appeals 
disposes  of  the  questions  presented  by  her 
appeal  in  s  manner  satisfactory  to  us,  and 


renders  a  further  discussion  of  the  points 
made  by  her  unnecessary.  We  will  therefore 
confine  ourselves  In  this  opinion  to  a  con- 
sideration of  the  grounds  of  error  apecifled 
In  Rllllng's  application. 

The  trial  court  held  that  the  purported  con- 
veyance from  H.  Scftiultze  to  Rilling  was  but 
a  mortgage,  and  that  the  Judgment  awarded 
Caroline  Schultze  should  have  priority  In  pay- 
ment as  to  the  property  therein  described 
over  the  claims  of  Rilling  attempted  to  be  se- 
cured thereby,  except  as  to  $400  and  interest, 
that  being  the  balance  due  upon  the  $600  debt 
originally  secured  by  a  deed  In  trust  on  the 
property.  This  holding  was  affirmed  by  the 
court  of  civil  appeals.  It  is  assigned  by  Rill- 
ing that  the  court  of  civil  appeals  and  the  dis- 
trict court  erred  in  giving  Mrs.  Schultze  prior- 
il7  of  payment  over  any  part  of  Rilllng's 
claim,  secured  by  the  mortgage.  It  was  ui>on 
that  assignment  that  we  granted  the  writ  of 
error,  and  it  presents  the  only  question  in  the 
case  which.  In  our  opinion,  calls  for  any  ad- 
ditional discussion.  The  questl<m  is  a  dlfli- 
cnlt  one.  But  since  it  was  found  as  a  tact 
by  the  trial  court  that  Killing  had  notice  of 
the  fraud  in  the  conveyance  from  H.  Schultze, 
Jr.,  to  H.  Schultze,  no  questl(»  as  to  a  bona 
fide  purchase  from  the  fraudulent  grantee  Is 
Involved.  The  Inquiry  is  as  to  the  right  of 
the  fraudulent  grantee  to  give  a  mortgage 
upcn  the  property  conveyed  to  one  who  has 
notice  of  the  fraud.  The  statute  declares  all 
conveyances  of  property  in  fraud  of  creditors 
to  be  void,  but  it  is  well  understood  that  this 
means  that  they  are  merely  relatively  void; 
that  is,  voidable  at  the  option  of  creditors 
who  have  been  defrauded  thereby.  As  be- 
tween the  grantor  and  grantee,  such  a  con- 
veyance is  valid,  and  the  grantor,  by  his  deed, 
parts  with  all  power  of  disposition  over  the 
property  conveyed.  The  right  of  the  defraud- 
ed creditors  is  merely  to  subject  It  to  the  pay- 
ment of  his  debta  The  fraudulent  grantee 
may  convey  a  good  title  to  an  Innocent  pur- 
chaser, but  with  one  exception  as  against  the 
rights  of  creditors,— he  cannot  convey  to  one 
ivho  has  notice  of  the  fraud.  The  reception 
applies  in  case  of  a  conveyance  by  the 
fraudulent  grantee  In  payment  or  as  a  se- 
curity for  the  debt  of  a  creditor  who  has 
been  defrauded.  That  such  conveyance 
may  be  made  or  such  security  given  is  held 
by  the  great  weight  of  authority.  Boyd  v. 
Brown,  17  Pick.  453;  Bank  v.  Cummins,  30 
N.  J.  Eq.  577;  Murphy  v.  Briggs,  89  N.  Y. 
440;  Copenhaver  v.  Huffaker.  0  B.  Mon.  18; 
Brown  V.  Webb,  20  Ohio,  380;  Webb  v. 
Brown.  3  Ohio  St.  240;  Beam  v.  Bennett,  61 
Mich.  148.  16  N.  W.  316;  Stark  v.  Ward,  3 
Pa.  .328;  Butler  v.  White.  25  Minn.  433.  The 
ground  upon  which  the  rule  seems  to  rest  Is 
that  the  fraudulent  grantor  can  assert  no 
claim  against  the  property,  but  that  the  cred- 
itors can,  and  that  if  a  creditor  can  procure 
a  satisfaction  of  his  claim  by  a  purchase  of 
the  property  from  the  grantee,  or  have  the 
latter  secure  It  by  a  mortgage  of  the  prop- 


Digitized  by 


Google 


404 


67  SOUTHWESTERN  REPORTER. 


(Tex. 


erty.  It  is  not  necessary  for  him  to  resort  to 
legal  proceedings.  It  seems  reasonable  to 
hold  that  the  grantee  may  do  what  be  may 
be  compelled  to  do  by  suit,  and  that  In  such 
a  case  other  creditors  have  no  right  to  com- 
plain; since  it  Is,  in  every  such  case,  a  race 
of  diligence  l^tween  tb«n,  and  the  one  who 
gets  the  first  Ueu  is  entitled  to  priority  in 
payment  Some  of  the  decisions  seem  to 
bold  that  the  concurrence  of  the  fraudul^it 
grantor  is  necessary  to  the  validity  of  the 
mortgage  or  sale  by  the  grantee;  but  in 
Webb  V.  Brown,  3  Ohio  St  246,  cited  above. 
It  Is  distinctly  held  that  bis  concurrence  is 
not  necessary.  A  fraudulent  conveyance  is 
valid  as  against  the  grantor,  and  it  is  a  mat- 
ter wholly  between  the  gn^antee  and  the 
creditors;  therefore  it  would  seem  that  the 
acquiescence  or  participation  of  the  former 
is  not  essential.  But  since  the  grantor  in 
this  case  procured  the  conveyance  to  be 
made,  and  participated  in  the  transaction.  It 
is  not  necessary  for  us  to  decide  the  point 
We  are  of  tbe  opinion  that  the  rights  of  the 
parties  to  this  suit  must  be  determined  by 
tbe  rules  just  announced.  If  'the  second 
transaction,  as  is  alleged  in  the  petition,  was 
In  furtherance  of  tbe  original  design,  or  oth- 
erwise Intended  to  defraud  the  pialntlft,  tben 
Rilling  could  claim  no  right  under  it  But 
the  trial  court  did  not  find  upon  the  issue, 
and  tbe  presumption  is  that  tbe  fact  was 
not  established  by  the  evidence.  We  must 
tben  assume  that  the  sole  purpose  of  the 
second  transaction  was  to  secure  an  Indebt- 
edness a  part  of  which  previously  existed 
and  a  part  of  which  was  then  created.  The 
first  two  Items  were  the  balance  of  a  debt 
previously  secured  by  a  deed  of  trust  and 
an  unsatisfied  Judgment  against  H.  Scbultze, 
Jr.,  and  tbe  balance  was  for  an  indebted- 
ness created  contemporaneously  with  the 
mortgage.  As  to  tbe  first  Item,  there  Is  no 
difficulty.  If  tbe  mortgage  had  been  fraudu- 
lent and  void  In  Its  entirety,  this  would  not 
have  affected  the  previous  valid  existing  lien 
fixed  upon  it  by  the  deed  In  trust  The  diffi- 
culty arises  as  to  the  debt  which  was  evi> 
deuced  by  a  judgment.  Whether  this  debt 
was  In  existence  at  the  time  of  the  convey- 
ance from  H.  Scbultze,  Jr.,  to  H.  Schultze, 
the  findings  of  tbe  trial  court  do  not  dis- 
close. But  Rilling  having  taken  the  mort- 
gage with  notice  of  the  fraud.  In  order  to 
sustain  It  In  whole  or  In  part  it  was  incum- 
bent upon  him  to  prove  the  facts  which 
would  have  shown  its  validity.  We  are 
therefore  of  opinion  tliat  if  the  debt  evi- 
denced by  the  judgment  was  In  existence 
what  the  fraudulent  conveyance  wos  exe- 
cuted, tbe  burden  was  upon  Rilling  to  estab- 
lish tbe  fact  by  evidence.  It  not  having 
been  established,  we  must  treat  the  case  as 
If  tbe  indebtedness  arose  after  execution  of 
the  deed  from  tbe  son  to  the  father.  Now 
tbe  ground  upon  which  the  frauduloit  gran- 
tee can  mortgage  the  property  to  secure  a 
creditnr  is  that  tbe  conveyance  is  Invalid  as 


to  such  creditor.  But  it  Is  not  invalid  under 
our  rule  as  to  tbe  subsequent  creditors;  and 
therefore  they  have  no  more  rights  with  ref- 
erence to  the  property  than  any  other  pur- 
chaser. The  grantee  can  no  more  give  a 
lien  to  a  subsequent  creditor  who  has  notice 
of  the  fraud  than  he  can  sell  to  a  purchaser 
with  such  notice.  Very  clearly  tbe  mortgagre 
Is  not  valid  as  to  the  debts  created  at  the 
time  tbe  mortgage  was  executed;  and  since 
Rilling  has  failed  to  show  that  bis  Judg- 
ment was  for  a  debt  which  existed  at  the 
time  of  the  execution  of  the  fraudulent  con- 
veyance, tbe  mortgage  as  to  that  debt  must 
also  be  held  void  as  to  Caroline  Scbultze. 
If  we  had  held  that  the  mortgage  was  oth- 
erwise good  as  to  the  judgment  it  would 
have  been  an  embarrassing  question  wheth- 
er tbe  attempt  to  secure  the  new  indebted- 
ness would  have  avoided  It  as  a  whole.  But 
the  view  we  take  of  the  case  renders  a  deci- 
sion of  that  question  unnecessary. 

We  conclude  that  the  Judgments  of  the 
court  of  civU  appeals  and  of  the  district 
court  should  be  affirmed,  and  it  is  so  ordered. 
Each  of  the  plaintUts  In  errw  will  pay  tbe 
costs  incurred  by  tbe  writs  of  error  respec- 
tively sued  out  by  them. 


ANDERSON  et  al.  v.  ANDERSON  et  al. 
(Supreme  Court  of  Texas.     April  3,   1902.) 

TRESPASS  TO  TRY  TITLE— PLEADINO— JOINT 
OWNEHSHIP  —  SEPARATE  RIQHT  —  EVI- 
DENCE—VARIANCE-JUDGMENT. 
Rev.  St  1879,  arts.  1335,  1336,  require 
judgments  to  conform  to  the  pleadings,  the  na- 
turo  of  the  case  proved,  and  the  verdict  and 
to  give  the  party  all  the  relief  to  which  he  may 
be  entitled  in  law  or  equity,  and  declare  that,  in 
a  proper  case,  judgment  may  be  ^ven  for  or 
against  one  or  more  of  several  plnmtiffs.  Rev. 
St.  1806.  art  5271  (Rev.  St.  ISTB,  art.  4807), 
provides  that  in  trespass  to  try  title,  where 
there  are  two  or  more  plaintiffs  or  defendants, 
any  one  or  more  of  the  plaintiffs  may  recover 
against  one  or  more  of  the  defendants.  Held 
tliat,  though  plaintiffs  alleged  in  their  petition 
that  they  were  the  joint  owners  of  the  land  in 
controversy,  the  court  did  not  err  In  permit- 
ting evidence  showing  the  title  to  be  in  one, 
only,  of  the  plaintiffs,  and  in  renderfaig  judg- 
ment for  that  plaintiff. 

Certified  question  from  court  of  civil  ap- 
peals of  Third  supreme  judicial  district 

Trespass  to  try  title  by  Laura  A.  Ander- 
sob  and  others  against  W.  C.  Anderson  and 
others.  From  a  Judgmoit  for  plalntUF  Laura 
A.  Anderson,  def^idants  appealed  to  the 
court  of  dvll  appeals.  Certified  questions 
from  the  court  of  civil  appeals. 

Jenkins  &  McCartney,  for  appellants.  T. 
C.  Wilkinson,  for  appellees. 

BROWN,  J.  Tbe  court  ot  civil  appeals 
for  tbe  Third  supreme  judicial  district  has 
certified  to  this  court  tbe  following  state- 
ment and  question: 

"This  is  an  ordinary  action  of  trespass  to 
try  title,  brought  by  five  plaintiffs,  alleging 
in  their  petition  that  they  are  the  joint  own- 
ers of  the  land  in  controversy.    The  undls- 
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puted  testimony  eetabllshes  the  fact  that 
Laura  A.  Anderson,  one  of  the  plaintiffs, 
owns  the  land  In  her  own  separate  right,  and 
that  neither  the  other  plaintiffs  nor  the  de- 
fendants have  any  title  thereto.  The  defend- 
ants objected  to  the  testimony  showing  the 
tide  to  be  in  Laura  A.  Anderson,  upon  the 
ground  that  it  was  at  variance  with  the  aver- 
ment of  joint  ownership  in  the  plaintiffs' 
petition.  The  court  overruled  the  objectioti, 
and  rendered  Judgment  for  Mrs.  Laura  A. 
Anderson  tor  the  land  in  controversy,  and 
that  the  defendants  recover  costs  from  them. 
This  ruling  and  action  of  the  court  Is  as- 
signed as  err<N:. 

"With  this  statement  and  explanation,  the 
court  of  civil  appeals  for  the  Third  district 
certifies  to  the  supreme  court  for  decision 
this  question:  Did  the  district  court  commit 
reversible  error  in  overruling  the  objections 
urged  to  the  plaintiffs'  testimony  showing  ti- 
tie  In  Mrs.  Laura  A.  Anderson,  and  in  ren- 
dering judgment  for  her  tor  the  lalid  In  con- 
troversy? In  other  words,  was  the  variance 
between  the  averment  of  joint  ownership  In 
the  petition  and  the  proof  fatal  to  Mrs. 
Laura  A.  Anderson's  right  to  recover?" 

To  the  question,  we  answer  there  was  no 
error  in  admitting  evidence  to  establish  the 
titie  of  Mrs.  Anderson,  aor  In  rendering  judg- 
ment in  her  favor  for  the  land.  Article  1470 
of  Paschal's  Digest  reads  as  follows:  "Judg- 
ments In  the  district  court  shall  in  all  cases 
be  rendered  so  as  to  conform  to  the  plead- 
ings, the  nature  of  the  case  as  proved,  and 
the  verdict  thereon."  This  statute  was  in 
force  at  the  time  Judge  Moore  delivered  the 
opinion  In  Teal  v.  Terrell,  48  Tex.  506,  in 
which  he  said:  "There  Is  also,  in  my  opinion, 
an  error,  not  discussed  by  counsel,  or  dis- 
tinctiy  presented  by  the  assignment  of  errors, 
but  going  to  the  foundation  of  the  judgment, 
which  would  require  its  reversal,  and  to 
which.  In  remanding  the  case  to  the  district 
court.  It  Is  proper  to  call  the  attention  of 
the  parties.  The  plaintiffs,  in  their  petition, 
claim  to  be  Joint  owners  of  the  land  sued  for; 
and  they  have,  by  the  judgment,  jointiy  re- 
covered. But  the  evidence  shows  several 
tities  for  some  of  the  tracts,  making  the  ag- 
gregate described  in  the  petition  and  judg- 
ment. The  testimony  relied  upon  by  the 
plaintiffs  does  not.  therefore,  prove  the  tItie 
alleged  In  their  petition,  or  support  the  Judg- 
ment." That  opinion  was  filed  In  1878,  and 
in  1879  the  Bevlsed  Statutes  were  enacted, 
which  contain  the  following  provisions  In 
lieu  of  the  article  quoted: 

"Art.  1335.  The  Judgment  of  the  court  shall 
conform  to  the  pleadings,  the  nature  of  the 
case  proved  and  the  verdict.  If  any,  and  shall 
be  so  framed  as  to  give  the  party  all  the 
relief  to  which  he  may  be  entitled  either  In 
law  or  equity. 

"Art  1336.  Judgment  may,  in  a  proper 
case,  be  glveb  for  or  against  one  or  more  of 
several  plaintiffs,  and  against  or  for  one  or 
more  of  several  defendants  or  interveners." 


These  articles  are  practically  the  same  as 
the  previous  statute,  and  apply  to  suits  gen- 
erally, but  the  action  of  trespass  to  try  titie 
has  been  governed  by  rules  of  pleading  dif- 
ferent from  those  which  obtained  in  cases 
generally;  and  the  codlflers  ihtroduced  article 
5271.  Hev.  St  1895  (article  4807,  Rev.  St 
1879),  Into  titie  106,  which  provides,  "When 
there  are  two  or  more  plaintiffs  or  defend- 
ants, any  one  or  more  of  the  plaintiffs  may 
recover  against  one  or  more  of  the  defend- 
ants the  premises  or  any  part  thereof,  or  any 
Interest  therein,  or  damages,  according  to 
the  rights  of  the  parties."  It  is  apparent 
from  a  review  of  these  different  statutory 
provisions,  in  connection  with  the  fact  that 
the  change  was  made  just  after  the  an- 
nouncement by  Judge  Moore  of  his  personal 
opinion  ujpon  this  subject  that  the  codifies 
Intended  to  avoid  the  effect  of  that  decision 
as  to  cases  of  trespass  to  try  titie,  and  to 
permit  one  of  several  joint  plaintiffs  to  re- 
cover, although  there  might  be  a  total  fail- 
ure of  prcof  as  to  the  other  plaintiffs,  and 
also  to  permit  one  of  such  plaintiffs  to  re- 
cover all  or  a  portion  of  the  land  sued  tor. 
No  other  reasonable  construction  can  be 
given  to  article  6271,  because  plaintiffs  could 
not  join  in  the  action  unless  they  claimed  in 
some  common  right.  It  would  be  a  mis- 
joinder. Therefore  the  statute  must  mean 
that  where  plaintiffs  Join,  claiming  in  a  com- 
mon right  ahd  It  be  established  that  one 
alone  is  entttied  to  recover,  such  one  shall 
recover  according  to  his  rights  as  shown  by 
the  evidence,  either  in  whole  or  In  part  or 
against  one  or  all  of  defendants.  We  think 
this  view  is  strengthened,  also,  by  article 
6260,  which  was  introduced  into  title  96,  Rev. 
St  1879,  by  the  codlflers,  and  provides  that 
either  party  may  demalid  of  the  other  an 
abstract  of  his  title,  to  which  the  evidence 
must  be  confined;  thereby  securing  all  ad- 
vantages that  would  be  afforded  by  special 
pleading. 


LEWIS  et  al.  v.  ROSS  et  al. 
(Supreme  Ourt  of  Texas.    March  81,  1902.) 

VENDOR  AND  PURCHASBR— VENDOR'S  LIBN— 
PRIORITIES— FORECLOSURE— EQUITY  OF  RH- 
DEMPTION— DISTRIBUTION  OP  PROCEEDS  OF 
FORECLOSURE  SALE— WARRANTY  OF  TITLE 
— DAMAGES  FOR  EVICTION. 

1.  Where  a  veudor's  lien  is  reserved  In  two 
purcbase-mouey  notes  and  the  deed,  without 
giving  priority  to  either  note,  the  sale  of  one 
note  under  an  agreement  that  it  shall  be  prior 
to  the  other,  which  agreement  is  not  recorded, 
does  not  give  priority  thereto  as  against  a  sub- 
sequent  purchaser  of  the  other  note,  who  has 
no  Ituowledge  of  such  agreement,  though  he 
knows  the  existence  of  both  notes. 

2.  Where  land  subject  to  a  vendor's  lien  as 
security  for  two  notes,  equal  in  amount,  is 
sold  under  foreclosure  to  pay  one  of  the  notes, 
and  purchased  by  the  holder  thereof,  the  hold- 
er of  the  other  note  not  being  made  a  party  to 
the  foreclosure,  a  purchaser  of  the  laud  from, 
the  former  is  entiUed  on  a  subsequeut  fore- 
closure by  the  latter  to  one-half  of  me  proceeds 
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of  the  sale,  if  not  in  excess  of  tlie  debt,  and  to 
any  excess  over  tlie  amount  of  the  debt. 

3.  An  evicted  covenantee  may  recover  of  a 
reutote  warrantor  of  the  title  the  sum  received 
by  such  warrantor  from  his  immediate  sran- 
tee,  without  regard  to  the  amount  paid  for 
the  land  by  the  covenantee. 

Error  to  court  of  civil  appeals  of  Third  su- 
preme judicial  district 

Suit  by  H.  G.  Ross  and  others  against  3. 
L.  Lewis  and  others  on  a  note  and  to  fore- 
close a  vendor's  lien.  From  a  decision  of 
the  court  of  civil  appeals  affirming  a  Judg- 
ment la  favor  of  plaintHfs  (65  S.  W.  504), 
defendants  bring  error.  Modified,  and  final 
Judgment  entered. 

Matthews  &  Browning  and  Fred  Dew,  for 
plaintiff  in  error  Lewis.  Cox  &  Anderson, 
for  plaintiff  in  error  Oast>eer.  Leonara 
Doughty  and  W.  M.  Allison,  for  defendants 
in  error. 

BROWN.  J.  H.  G.  Ross  and  wife  insti- 
tuted this  suit  in  the  district  court  of  Mills 
county  against  Mrs.  McGulre  upon  a  note  ex- 
ecuted by  her  to  J.  N.  Schultz  and  to  fore- 
close the  vendor's  lien  upon  land  described  In 
the  petition.  Casbeer  was  joined  as  a  de- 
fendant, he  l>eing  in  possession  and  claiming 
the  land.  He  vouched  in  J.  L.  Lewis,  a  re- 
mote warrantor,  and  prayed  that,  in  case 
judgment  should  be  rendered  foreclosing  the 
lien  upon  the  land,  he  might  have  judgment 
against  Lewis  upon  his  warranty.  Lewis 
and  Casbeer  joined  In  filing  an  answer  to  the 
petition,  in  which  they  set  up  that  the  note 
sued  upon  was  one  of  two  given  by  Mrs.  Mc- 
Gulre to  J.  N.  Schultz  for  the  purchase  m<Hi- 
ey  of  the  land  in  question,  and  that  Schultz, 
for  a  valuable  consideration,  assigned  the 
note  first  to  become  due  to  Lewis  with  the 
agreement  that  Lewis  should  have  priority 
in  the  payment  It  was  alleged  that  the 
plaintiffs  in  this  suit  had  notice  of  this  agree- 
ment when  they  acquired  the  note  sued  up- 
on. Lewis  instituted  suit  upon  the  note  held 
by  bim,  and  foreclosed  the  vendor's  lien 
against  Mrs.  McGuire,  but  the  bolder  of  the 
note  now  sued  upon  was  not  a  party  to  that 
suit  Judgment  was  entered  in  that  case 
foreclosing  the  lien,  and  the  land  was  sold 
under  it  and  purchased  by  Lewis  for  |20. 
Lewis  sold  to  another,  giving  a  warranty 
deed,  and  through  this  source  of  title  the  de- 
fendant Casbeer  claimed  by  regular  convey- 
ances to  himself. 

From  the  opinion  of  the  court  of  civil  ap- 
peals (05  S.  W.  501)  we  copy  as  follows: 
"The  undisputed  testimony  shows  that  J.  N. 
Schultz  conveyed  the  land  to  Mrs.  M.  A.  Mc- 
Guire October  26,  1805,  taking  in  payment 
therefor  two  notes  for  $175  each,  with  Inter- 
est from  date  at  ten  per  cent,  per  annum,  one 
due  in  one  and  the  other  in  two  years;  that 
a  lien  to  secure  the  payment  of  each  note 
was  expressly  stated  and  retained  in  each 
and  in  the  deed  from  Schultz  to  McGuire, 
which  deed  was  duly  recorded  In  Mills  coun- 
ty, where  the  land  Is  situated,  before  Schults 


transferred  either  note.  It  was  also  sbowa 
that  the  note  assigned  to  the  plaintiffs  was 
transferred  by  Schultz  to  one  Gillespie,  who 
in  turn  transferred  it  to  Mrs.  Ross,  one  of 
the  plaintiffs,  before  maturity,  and  that  Gil- 
lespie had  knowledge  of  the  contract  be- 
tween Schultz  and  Lewis;  but  the  plaintiffs 
acquired  the  note  without  such  knowledge, 
and  without  notice  of  any  fact  that  would 
put  them  upon  Inquiry,  unless  It  be  that 
knowledge  of  the  fact  that  another  note  was 
given  by  Mrs.  McGuire  in  part  payment  for 
the  land  and  secured  by  a  contract  lien  of 
record  cast  upon  them  the  duty  of  inquiring 
of  Schultz  whether  or  not  be  had  assigned 
the  other  note  in  such  a  manner  as  to  di- 
minish his  rights  as  holder^  of  the  note  in- 
volved in  this  suit  There*  was  a  nonjury 
trial,  resulting  in  a  Judgment  for  the  plain- 
tiffs for  $263.95,  principal  and  interest, 
against  the  defendant  McGuire,  and  a  fore- 
closure of  the  vendor's  lien  on  the  land  in- 
volved as  against  the  defendants  Lewis  and 
Casbeer.  Judgment  was  also  rendered  for 
the  defendant  Casbeer  against  Lewis  on  his 
warranty  for  the  sum  of  $550,  with  the  pro- 
viso that,  if  the  defendant  Lewis  paid  off 
and  discharged  the  Judgment  In  favor  of  the 
plaintiffs,  such  action  on  his  part  should 
operate  as  a  satisfaction  of  the  Judgment  in 
favor  of  Cast)eer  against  him." 

As  between  the  plaintiffs  in  error  and  the 
defendants,  two  questions  are  presented  by 
the  application:  (1)  That  the  court  below 
erred  in  holding  that  Lewis  was  not  entitled 
to  prior  payment  of  the-  note  held  by  him, 
heretofore  foreclosed,  out  of  the  proceeds  of 
the  sale  ordered;  (2)  that  the  court  erred  in 
not  allowing  Casbeer  to  participate  in  the 
proceeds  of  the  sale  of  the  land  under  the 
judgment  entered  In  this  case.  Moran  v. 
Wheeler,  87  Tex.  179,  27  S.  W.  54,  very  clear- 
ly and  conclusively  settles  the  first  question 
against  the  contention  of  the  plaintiffs  in  er- 
ror. We  need  not  discuss  the  question  fur- 
ther than  to  state  simply  that  under  the  law 
of  this  state  the  deed  from  Schultz  to  Mc- 
Guire gave  notice  to  Mrs.  Ross  that  tbece 
was  another  note  outstanding  which  held  a 
lien  upon  the  land  equally  with  the  one  she 
bought.  But  it  gave  no  notice  to  her  of  any 
prior  right  In  the  holder  of  the  other  note. 
If  one  who  acquires  a  purchase-money  note 
with  an  agreement  for  priority  of  payment 
desires  to  preserve  that  right  as  against  per- 
sons who  may  subsequently  purchase  the 
other  notes,  he  may  and  should  take  a  writ- 
ten assignment  of  the  note  purchased,  em- 
bodying In  it  the  agfreement  for  priorlt;y  of 
payment  and  have  it  recorded;  and,  failing 
to  do  so,  one  who  purchases  another  of  the 
same  series  of  notes  without  notice  of  the 
prior  right  will  take  it  subject  to  the  legal  ef- 
fect of  the  reservation  of  the  lien  In  the  deed, 
—that  is,  equality  of  lien  between  the  sev- 
eral notes.  There  was  no  error  In  the  Judg- 
ment of  the  court  refusing  Lewis  priority  of 
payment 
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Upon  the  other  qnestlon  the  court  erred  In 
its  Judgment.  Lewis,  by  his  purchase  at  the 
foreclosure  sale  under  the  Judgment  procured 
by  him  against  Mrs.  McGuhre  and  Schulta, 
acquired  all  of  Mrs.  McGulre's  title  In  the 
land,  and  an  Interest  In  It  absolute  in  proi»or- 
tlon  that  the  Judgment  under  which  be  pur- 
chased held  a  Hen  upon  the  land;  and  he 
was  entitled,  In  case  of  sale  na&et  a  subse- 
quent foreclosure  of  the  outstanding  note,  to 
participate  in  the  proceeds  of  such  sale  in 
the  ratio  that  the  two  notes  t>ore  to  each 
other, — ^that  is,  the  notes  being  equal,  each 
holder  ot  a  note  would  be  entitled  to  one- 
half  of  the  proceeds  of  the  sale  to  the  extent 
of  the  payment  of  the  note  last  foreclosed, 
and,  If  there  should  be  more  than  sufficient 
to  satisfy  the  two  notes,  then  the  surplus 
should  be  paid  to  Casbeer.  who  owns  the  in- 
terest that  Lewis  acquired,  because  he  is  the 
owner  of  the  equity  of  redemption  which 
Mrs.  McGulre  had  under  her  purchase.  Pugh 
Y.  Holt,  27  Miss.  408;  Dean  t.  Hudson,  1 
Posey,  Unrep.  Cas.  371.  When  the  note  held 
by  Lewis  fell  due,  be  had  the  right  to  sue 
upon  it,  and  foreclose  to  the  extent  that  the 
note  held  a  Hen  upon  the  land,  without  mak- 
ing the  holder  of  the  other  note  a  party  to 
the  suit;  but  in  such  case  the  Judgment 
would  In  no  way  affect  the  Hen  of  the  out- 
standing note  in  the  hands  of  a  person  not 
a  party  to  the  suit  Pugh  v.  Holt,  27  Miss. 
46S;  Thompson  t.  Robinson,  93  Tex.  170,  54 
S.  W.  243,  77  Am.  8t  Rep.  843;  Foster  t. 
Powers,  64  Tex.  250;  Dean  y.  Hudson,  supra. 
By  his  purchase  under  the  Judgment  render- 
ed in  the  former  suit  Lewis  acquired  the  ti- 
tle of  Mrs.  McGulre,  and  also  that  which  had 
been  reserved  in  the  deed  to  the  extent  that 
the  Judgment  fweclosed  the  Hen  upon  the 
land.  See  authorities  above  cited.  Lewis 
held  the  land  subject  to  the  foreclosure  of 
the  outstanding  notes  to  the  extent  of  one- 
half  of  the  land,  and  by  reason  of  his  repre- 
senting the  interest  of  Mrs.  McGulre  he  had 
the  right  to  pay  off  the  outstanding  note  and 
prevent  a  foreclosure,  or  to  suffer  foreclosure 
and  participate  in  the  proceeds  of  the  sale. 
The  result  of  the  Judgment  in  this  case  is 
that  Lewis,  by  fcH-ecloeing  his  note  upon  the 
land  and  purchase,  paid  out  $20  and  satis- 
fied bis  Hen.  He  is  condemned  to  refund  all 
of  the  money  he  received  ia  the  sale  of  the 
land,  and  denied  any  part  of  the  proceeds  ot 
the  sale,  whereby  he  loses  the  Hen  that  his 
note  held  upon  the  land  and  the  money  that 
be  paid  in  the  purchase,  while  Mrs.  Ross 
gets  aU  of  her  debt  and  Mrs.  McGulre  gets 
the  excess,  if  any.  In  right  of  a  title  which 
had  been  sold  under  a  Judgment  regularly 
entered  against  her.  The  Judgment  of  the 
district  court  was  contrary  to  the  law  In  de- 
nying Lewis  bla  rights  as  a  purchaser  under 
the  former  Judgment,  and  it  must  be  re- 
versed, and  Judgment  here  rendered. 

The  plaintiff  in  error  Lewis  complains 
against  his  coplaintlfl  In  error  that  the  court 
erred  in  rendering  Judgment  in  favor  of  Cas- 


t>eer  for  the  amount  received  by  Lewis  in  the 
sale  made  by  him  to  Casbeer's  vendor.  It  is 
contended  that  Oasbeer  could  only  recover 
against  Lewis  the  sum  which  the  former 
paid  to  his  vendor,  not  to  exceed  the  amount 
which  Lewis  received  In  the  sale.  In  Hol- 
lingsworth  v.  Mexla  (Tex.  Civ.  App.)  37  S. 
W.  456,  the  court  of  civil  appeals  of  the  First 
district  held  that  one  who  was  evicted  from 
the  possession  of  land  might  recover  upon 
the  warranty  of  a  remote  vendor  the  sum 
which  the  latter  received  as  consideration  for 
the  sale  of  the  land.  The  opinion  in  that 
case  contains  a  very  careful,  thorough,  and 
elaborate  discussion  of  the  subject,  citing  in 
support  of  the  conclusion  reached,  these  au- 
thorities: Brooks  V.  Black,  68  Miss.  161,  8 
South.  332,  11  L.  R.  A.  176,  24  Am.  St  Rep. 
259;  Lowrance  v.  Roi>ertson,  10  S.  C.  8; 
Mlschke  v.  Baughn,  52  Iowa,  528,  3  N,  W. 
543;  Dougherty  v.  Duvall's  Ex'rs,  9  B.  Mon. 
67;  Ckwk  V.  Curtis  (Mich.)  36  N.  W.  662. 
The  cases  cited  support  the  decision.  We 
are  of  opinion  that  there  Is  no  error  in  the 
Judgrmcnt  of  the  court  in  this  particular. 

This  court  now  proceedhig  to  enter  such 
Judgment  as  the  district  court  should  have 
entered.  It  is  ordered  that  Mrs.  E.  B.  Ross, 
Joined  by  her  husband,  H.  O.  Ross,  do  have 
and  recover  from  the  defendant  M.  A.  Mc- 
Gulre, $175  principal  and  10  per  cent  in- 
terest per  annum  from  October  21,  1896,  and 
tliat  as  against  the  said  M.  A.  McGulre  and 
W.  M.  Casbeer  the  Hen  of  the  said  note  be 
foreclosed  upon  the  land  described  In  the  pe- 
tition, and  that  the  clerk  of  the  district  court 
of  Mills  county  Issue  an  order  of  sale  direct- 
ed to  the  proper  officer,  commanding  him  to 
seU  the  land  as  under  execution,  and  that 
after  paying  the  cost  of  the  suit  and  of  ex- 
ecuting the  order  of  sale,  he  divide  the  pro- 
ceeds into  two  equal  parts,  paying  one  half 
to  W.  M.  Oasbeer,  and  out  of  the  other  half 
he  discharge  the  Judgment  in  favor  of  Mrs. 
Ross,  and,  if  there  be  'an  excess  of  that  half 
after  paying  the  Judgment  it  be  paid  over 
to  the  said  W.  M.  Oasbeer.  It  is  ordered 
that  Mrs.  £.  B.  Ross  and  H.  G.  Ross  do  have 
and  recover  of  Mrs.  M,  A,  McGntoe  and  W. 
M.  Casbeer  aU  costs  of  the  district  court  ex- 
pended in  this  cause,  except  so  much  as  was 
occasioned  by  making  J.  L.  Lewis  a  party  to 
this  suit  It  Is  further  ordered  that  J.  L. 
liCwis  and  W.  M.  Casbeer  recover  of  Mrs. 
B).  B.  Ross  and  H.  O.  Ross  all  costs  of  the 
court  of  civil  appeals  and  of  this  court  Up- 
on the  facts  found  this  court  cannot  dispose 
of  the  rights  t>etween  W.  M.  Oasbeer  and 
J.  L.  Lewis,  because  such  rights  depend  up- 
on contingencies  which  may  not  happen,  and 
are  too  uncertain  for  adjudication  In  this 
suit  It  Is  therefore  ordered  that  J.  L.  Lewis 
go  hence  without  day.  without  prejudice  to 
the  rights  of  either  party,  and  that  Lewis  re- 
cover of  W.  M.  Casbeer  all  costs  expended 
by  him  on  account  of  his  being  made  a  party 
to  this  action.  It  is  further  ordered  that  W. 
M.  Casbeer  or  J.  L.  Lewis  may  pay  off  and 
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discharge  the  Judgment  rendered  In  favor  of 
Mrs.  Ross  before  any  sale  is  made  of  the 
land,  in  which  event  all  proceedings  under 
this  judgment  will  be  stayed. 


FT.  WORTH  &  B.  G.  BY.  CO.  ▼.  B0WH5N. 

(Supreme  Court  of  Texas.     April  3,   1902.) 

MASTER  AND  SBRVANT— PKRSONAL  INJURIES 
—DISCOVERED  DANGER— INSTRUC- 
TIONS—REQUESTS. 
In  an  action  by  a  railway  bralieman  for 
injuries  received,  au  instruction  that,  if  plain- 
tiff was  guilty  of  negligence  in  attempting  to 
adjust  the  coupling  as  he  did,  yet  if  the  con- 
ductor actually  knew  of  plaintifCs  dangerous 
position  in  time  to  have  prevented  the  injury  by 
the  use  of  the  means  at  nis  command,  and  fail- 
ed to  use  all  reasonable  efforts  to  avoid  the  ac- 
cident, and  such  failure  on  his  part  was  the 
proximate  cause  of  plaintifF's  injuries,  he  was 
entitled  to  recover,  was  correct,  as  far  as  it 
went,  and  was  not  reversible  error. 

Certified  question  from  court  of  civil  ap- 
peals of  Second  supreme  Judicial  district 

Action  by  W.  I.  Bowen  against  the  Ft 
Worth  &  Bio  Orande  Railway  Company. 
From  a  Judgment  for  plaintlfC,  defendant  ap- 
pealed to  the  court  of  civil  appeals.  Certified 
question  from  the  court  of  civil  appeals. 

N.  H.  Lassiter,  Bobert  Harrison,  and  West 
Smith  &  Chapman,  for  appelant  Carlock  & 
Gillespie,  for  appellee. 

BBOWN,  T.  The  court  of  dvll  appeals  for 
the  Second  supreme  Judicial  district  has  cer- 
tified to  this  court  the  following  statement 
and  question: 

"This  appeal,  now  pending  before  us.  Is 
from  a  verdict  and  Judgment  in  favor  of  ai>- 
pellee  for  $7,2SO,  recovered  as  damages  for 
personal  injuries  received  while  in  the  service 
of  appellant  as  a  freight  brakeman.  One 
ground  of  recovery  alleged  and  relied  on  In 
the  trial  of  the  case  was  what  is  familiarly 
termed  'discovered  negligence';  that  is,  that 
the  conductor  of  the '  train  discovered  that 
appellee  was  in  a  dangerous  position  in  time 
to  have  prevented  the  Injury  if  proper  effort 
had  been  made  by  him  to  do  so,  and  failed, 
through  negligence,  to  prevent  the  collision, 
which  resulted  in  seriously  injuring  appellee. 
The  testimony  of  the  conductor  tended  to 
show  that  when  he  discovered  the  dangerous 
position  of  appellee,  when  the  car  was  about 
10  or  12  feet  from  him,  that  he  promptly 
made  an  outcry  to  warn  him  of  the  Impend- 
ing danger;  that  this  outcry  attracted  his 
attention  and  saved  his  life;  and  that  if 
proper  diligence  had  been  used  by  apiiellee, 
he  would  have  seen  the  approaching  car,  and 
avoided  injury  altogether.  In  other  words, 
the  testimony  of  the  conductor  tended  to 
show  that  he  was  not  guilty  of  negligence  in 
the  matter  of  warning  appellee.  But,  on  the 
other  hand,  the  testimony  of  appellee  and 
one  other  witness  tended  to  show  that  the 
warning  was  not  given  until  the  collision  oc- 
curred, which  seemed  to  raise  the  inference 


that  the  conductor  was  negligent  In  not  snffl- 
ciently  warning  appellee  as  soon  as  be  dis- 
covered him  in  danger,  and  in  time  for  blm 
to  have  avoided  the  injury.  We  refer  in  this 
connection  to  the  testimony  of  the  conductor 
and  appellee  as  set  out  in  briefs  of  counseL 
In  submitting  this  issue,  the  court  gave  the 
following  charge,  to  which  error  is  assigned: 
'In  this  connection,  you  are  further  instructed 
that  although  you  believe,  imder  other  instruc- 
tions herein  given  you,  that  plaintiff  was 
guilty  of  negligence  in  attempting  to  adjust 
the  coupling  at  the  time  and  under  the  cir- 
cumstances he  did,  yet  if  you  further  believe 
from  the  evidence  that  the  conductor  actual- 
ly saw  and  knew  of  plaintiff's  dangerous  po- 
sition in  time  to  have  prevented  the  injury  by 
the  use  of  the  means  at  his  command,  and 
you  find  that  said  conductor  failed  to  use  all 
reasonable  efforts  at  his  command  to  avert  the 
accident  and  you  believe  from  the  evidence 
that  such  failure,  if  any,  on  the  part  of  the 
said  conductor,  was  the  proximate  cause  of 
plaintllTs  injuries,  then  It  will  be  your  duty 
to  find  for  the  plaintiff.' 

"We  deem  it  advisable  to  certify  to  your 
honors  for  decision  the  question  so  raised, 
and  which  is  thus  stated  in  the  second  prop- 
osition under  the  thirty-fourth  assignment 
of  error:  'It  was  error  to  Instruct  the  Jury 
that  the  defendant  was  liable  if  the  conductor 
failed  to  use  "all  reasonable  efforts  at  his 
command  to  avert  the  injury."  The  rule  is 
that  the  conductor  shall  use  ordinary  care  to 
avert  the  injury.'  In  support  of  the  propo- 
sition that  a  higher  degree  of  care  was  thus 
exacted  than  the  law  requires,  the  case  of 
Ballroad  Co.  v.  Hartnett  (Tex.  Civ.  App.)  48 
S.  W.  775,  with  the  authorities  there  cited, 
is  relied  on.  Having  reached  the  conclusion 
that  unless  the  giving  of  this  charge  requires 
the  Judgment  to  be  reversed,  it  will  have  to 
be  affirmed,  we  respectfully  certify  the  ques- 
tion to  your  honors  for  decision." 

The  trial  court  committed  no  reversible  er- 
ror In  the  charge  stated  in  the  certificate. 
The  charge  given  stated  a  correct  proposi- 
tion of  law,  as  far  as  it  went;  and,  if  the 
defendant  desired  any  supposed  omission 
supplied.  It  should  have  asked  a  special 
charge  embodying  the  desired  addition. 
CockriU  V.  Cox,  66  Tex.  675.  The  charge 
did  not  place  upon  the  defendant  any  great- 
er burden  than  is  prescribed  by  law,  for  the 
Jury  undoubtedly  understood  from  the  use 
of  the  language  "reasonable  effort"  that  the 
law  required  the  conductor  to  make  such  ex- 
ertion to  prevent  the  injury  as  a  reasonably 
prudent  man  would  under  like  circumstan- 
ces. We  are  of  opinion  that  the  charge 
would  not  have  been  more  favorable  to  the 
defendant  If  the  qualification  that  it  de- 
sired had  been  added,  for  it  Is  manifest  that 
any  man  of  ordinary  prudence  would,  under 
like  conditions,  use  "all  reasonable  efforts  at 
his  command"  to  save  the  life  of  a  fellow 
man. 
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LB  ROY  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    March 

19, 1902.) 

CONTINUANCE  TO  PREPARE  CASE— NEW  TRIAli 
—NEWLY  DISCOVERED  EVIDENCE. 
In  a  prosecutiou  for  robbery,  defendant's 
counsel  stated  that  they  bad  been  appointed  by 
the  court,  and  had  not  had  an  opportunity  to 
see  defendant,  and  requested  a  postponement 
to  obtain  testimony,  which  the  court  refused, 
stating  that  if  counsel  would  obtain  the  testi- 
mony later,  and  defendant  was  convicted,  he 
would  consider  it  on  motion  tor  a  new  trial. 
On  the  motion  for  new  trial  three  parties 
made  atBdavit,  stating  facts  which,  if  true, 
would  tend  to  show  defendant's  innocence. 
The  court  heard  the  witnesses,  and  oTerrnled 
the  motion.  Held  that,  even  if  not  error  to  re- 
fuse a  continuance,  a  new  trial  should  have 
been  allowed,  defendant  having  a  right  to  have 
the  testimony  passed  on  by  the  jury. 

Appeal  from  district  court,  Dallas  county; 
Cbas.  F.  Clint,  Judge. 

Grant  Le  Koy  was  convicted  of  robbery, 
and  appeals.    Beversed. 

R.  B.  Seay  and  Whttehnrst  &  Whltebnnt 
for  appellant.  Robt  A.  John,  Asst  Atty. 
Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  "was  convict- 
ed of  robbery,  and  his  pnnishment  assessed 
at  confinement  In  the  penitentiary  for  a  term 
of  five  years.  When  the  case  was  called  for 
trial  a  postponement  or  continuance  was  ask- 
ed for  the  following  reasons,  as  stated  In  the 
bill  of  exceptions:  "Defendant's  counsel  were 
appointed  by  the  court,  and  had  not  had  the 
opportunity  to  see  defendant,  as  he  was  on 
the  county  farm,  and  was  not  brought  np 
until  the  day  of  trial,  and  counsel  would  like 
to  have  time  to  find  out  from  defendant  the 
names  of  the  witnesses,  and  what  they 
wonld  testify  in  court.  Whereupon  the  court 
refused  to  grant  a  postponement  or  continu- 
ance, and  did  not  give  defendant  time  to  pre- 
pare a  written  motion  for  postponement  or 
continuance,  stating  that,  if  defendant  would 
procure  the  testimony  after  the  trial  was 
over.  If  verdict  should  be  against  defendant, 
be  would  consider  the  same  on  motion  for 
new  trial."  Attached  to  the  motion  for  new 
trial  In  this  connection  were  the  affidavits 
of  Jim  Coleman,  Henry  Whltaker,  and  Ar- 
thur Clemmons.  The  substance  of  their  tes- 
timony was  that  they  were  present  at  the 
room  over  Smith's  saloon,  and  knew  of  the 
trouUe  which  occurred,  wherein  It  Is  charged 
the  appellant  robbed  Bud  Lewis;  that  a  ne- 
gro by  the  name  of  Scogy  and  Bud  Lewis 
were  playing  at  flve-up.  Bud  Levrls  had  $1, 
out  of  which  Scogy  had  won  75  ceata.  Lew- 
is refused  to  give  up  the  75  cents,  and  drew 
his  knife.  AU  this  occurred  upstairs  In  the 
gambling  room.  When  the  parties  went 
downstairs,  appellant  went  with  them,  but 
had  no  interest  in  the  quarrel.  Scogy  and 
Lewis  got  Into  a  fight,  and  Lewis  was  trying 
to  use  bis  knife  on  Scogy.  Appellant  was 
trying  to  separate  them,  and  perhaps  got 
bold  of  botb  of  them  during  the  figbt  at  dif- 


ferent times;  that  after  the  fight  Lewis  came 
through  the  saloon  muddy,  and  said,  "We 
had  a  fight;  but  he  did  not  get  any  of  the 
money."  Affiant  Coleman  saw  all  the  trouble 
upstairs  and  on  the  street,  and  heard  what 
was  said  In  the  saloon.  Whltaker  and  Clem- 
mons saw  and  heard  what  passed  upstairs 
and  in  the  saloon,  but  did  not  see  the  street ' 
fight.  And  affiants  state  the  above  facts  are 
true,  and  also  state  that,  in  their  opinion, 
John  Haley,  Jim  Jenkins,  and  Lon  Reed  saw 
and  know  about  the  facts;  and  many  others 
were  present.  It  is  said  that  process  was  Is- 
sued, and  it  is  further  shown  that  Jim  Jenk- 
ins was,  by  order  of  the  court,  brought  in, 
and  testified  orally,  substantially  as  set  forth 
in  the  three  affidavits.  The  court  enters  in- 
to a  lengthy  explanation  by  detailing  the  tes- 
timony of  these  witnesses,  the  substance  of 
which  Is  that  Arthur  Clemmons  says  there 
was  gaming  upstairs  between  8  and  9 
o'clock;  that  he  found  defendant,  Scogy,  and 
liewls  present  Directly  they  went  down- 
stairs. That  was  before  10  o'clock;  did  not 
follow  them;  and  no  one  else  wait  down- 
stairs, so  far  as  he  saw,  except  Scogy,  Lewis, 
and  defendant.  Jim  Coleman  testified  that 
he  was  at  the  gambling  house  about  7 
o'clock,  found  Scogy,  Lewis,  and  defmdant 
upstalra.  Scogy  and  Lewis  were  playing 
monte.  Scogy  won  75  cents  from  Lewis, 
who  had  no  change  less  than  $1.  Lewis 
quit,  and  said  he  would  go  downstairs  and 
get  the  change.  Lewis  opened  his  knife  go- 
ing downstairs.  Defendant  and  Scogy  went 
down  with  Lewis.  They  went  down  the 
front  way,  and  went  into  the  front  door  of 
the  restanrant  which  was  next  door,  and 
back  through  the  restaurant  Witness  heard 
a  fuss  back  there,  and  then  saw  Lewis  with 
a  knife.  He  went  down  with  them.  Henry 
Whltaker  testified  that  he  was  up  in  the 
gambling  house,  and  saw  Lewis  and  Scogy 
gambling  at  five-up;  that  they  had  a  row; 
that  Lewis  pulled  a  knife,  and  started  down- 
stairs, and  Scogy  and  defendant  followed. 
There  ■were  about  100  negroes  upstairs;  that 
when  Lewis  went  down  the  whole  house  fol- 
lowed; that  all  this  occurred  early  in  the 
night,  before  10  o'clock.  The  court  further 
adds  that  these  witnesses  testified  to  facts 
which  showed  them  to  be  shiftless  vagrant 
negroes;  had  been  convicted  at  different 
times,  and  two  of  them  had  served  terms  on 
the  poor  farm.  He  further  explains  that  de- 
fendant, as  shown  by  the  statement  of  facts, 
stated  the  trouble  occurred  about  2  or  2:30 
o'clock  in  the  morning.  The  injured  party 
and  the  restaurant  man  show  that  It  was  be- 
tween 8  and  9  o'clock  when  Lewis  bought 
the  fish  and  went  into  the  alley  and  was  rob- 
bed. The  evidence  further  shows  that  Scogy 
fled  the  country  that  night,  and  defendant 
was  caught  This  is  the  explanation  of  the 
court  to  the  bill  of  exceptions.  The  evidence 
for  the  state,  as  fotmd  in  the  statement  of 
facts,  varies  as  to  time  from  about  8  to  10 
o'clock  at  night  when  the  difficulty  occurred. 


Digitized  by  VjOOQIC 


410 


67  SOUTHWBSTEBN  REPORTER. 


CTex. 


and  excludes  abscdutely  the  Idea  that  the  In- 
Jured  party  was  gambling  upstairs.  Time 
should  have  been  granted  appellant  to  have 
prepared  his  continuance;  but  U  this  was  not 
error  on  the  part  of  the  court,  th«i  It  must 
be  Tlewed  from  the  standpoint  of  the  motion 
for  new  trial,  and  from  this  angle  of  view 
we  are  of  opinion  that  another  trial  should 
have  been  awarded.  It  is  beyond  dispute^ 
as  manifested  by  the  bill  of  exceptions,  that 
appellant  was  brought  from  the  poor  farm 
and  forced  into  trial  without  time  for  prei>- 
aration.  Oonnsel,  who  bad  been  appointed 
by  the  court,  requested  time  in  which  to  in- 
vestigate the  case  and  prepare  for  the  de- 
fense. The  trouble  with  the  court's  state- 
ment that,  If  defendant  would  secure  tbe 
testimony,  after  the  trial  was  over,  in  case 
he  should  be  convicted,  he  would  consider  It 
ou  motion  for  new  trial,  is  that  It  took  away 
from  the  Jury  the  right  to  have  that  body 
pass  upon  the  facts  in  order  to  test  bis  re- 
sponsibility under  the  charge.  If  the  newly 
discovered  testimony  be  true,  or  be  credited 
by  the  Jury,  Scogy  and  Lewis  engaged  in  the 
fight  over  a  gambling  transaction,  and  ap- 
pellant simply  interfered  between  them; 
and,  if  I^wis'  statement  as  detailed  by  them, 
is  true,  or  credited  by  the  Jury,  that  they  did 
not  get  the  money  they  had  won  from  him, 
the  question  of  robbery  would  pass  out  of  tbe 
case.  Our  law  provides  for  a  trial  by  Jury 
on  the  facts,  and  does  not  Justify  the  court 
In  refusing  to  permit  defendant  to  have  tes- 
timony, and  then  determine  the  matter  on 
motion  for  new  trial,  as  to  whether  be  would 
believe  the  witnesses  or  not  This  would 
seem  to  nullify  our  statute  In  regard  to  Jury 
trial.  At  least  under  this  practice  tbe  Jury 
would  try  the  state's  case  on  the  facts;  and 
the  court  on  motion  for  new  trial  would  try 
the  defendant's  side  of  the  case.  The  party 
accused  of  crime  is  guarantied  the  right  to 
have  his  case  and  his  side  of  the  case  pass- 
ed on  by  tbe  Jury;  and  where  he  bas  testi- 
mony that  is  material  and  pertinent  the 
credibility  of  the  witnesses,  the  weight  to  be 
given  the  testimony  and  the  facts  proved  are 
excluelvely  relegated  to  the  Jury.  Here  we 
have  tbe  peculiar  condition  of  things  that  the 
Jury  has  heard  the  state's  case  and  convict- 
ed the  defendant  and  subsequently,  on  mo- 
tion for  new  trial,  the  court  bas  heard  the 
defendant's  case  and  refused  a  new  trial. 

The  Judgment  U  reversed,  and  the  cause 
remanded. 


KINO  v.  STATE. 

<OonTt  of  Criminal  Appeals  of  Texas.    March 

19,  1902.) 

BtJROLART— EVIDENCE-INSTRUCTIONS. 
1.  On  a  prosecution  for  burglary,  it  was 
shown  that  defendant  bad  taken  a  t>race  from 
the  house  burglarized,  which  was  found  in  his 
possession  when  subsequently  arrested  In  an- 
-otfaer  house,  into  which  he  liad  broken.  It  did 
not  appear  that  he  had  used  the  brace  to  effect 


an  entry  in  tbe  second  house,  and  he  had  stat- 
ed, iu  reply  to  inquiries  of  parties  who  had 
him  under  arrest,  that  he  came  to  the  town 
for  the  purpose  of  burglarizing  the  honses 
thereof.  Hetd^  that  the  evidence  was  not  such 
as  to  render  it  error  to  refuse  to  submit  the 
qui'stion  as  to  whether  the  brace  was  taken 
with  the  view  of  mere  temporary  use. 

2.  Whei-e,  on  a  prosecution  for  burglary,  it 
was  shown  that  accused  was  watched  by  par- 
ties who  shadowed  him  alxmt  the  town,  and 
saw  him  break  into  different  houses  autil  he 
was  arrested,  and  that  he  had  stated  that  he 
came  to  the  town  for  the  purpose  of  burglariz- 
ing the  houses  thereof,  there  could  be  no  ques- 
tion but  that  the  evidence  was  sufficient  to 
sustain  a  conviction. 

Appeal  from  district  court  Johnson  coun- 
ty; W.  Polndexter,  Judge. 

George  King  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Robt  A.  John,  Asst  Atty.  Gen.,  for  the 

State. 

» 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  two  years'  coullnement  in  the  peniten- 
tiary. 

When  appellant  was  arrested  in  tbe  busi- 
ness bouse  of  Armstrong  Bros.,  he  was  found 
in  possession  of  a  brace  taken  from  the  shop 
of  Burns  Bros.,  the  alleged  owner  of  the 
burglarized  house  set  out  in  the  indictment 
The  charge  is  criticised  because  it  did  not 
submit  tbe  question  to  the  Jury  as  to  whether 
this  brace  was  taken  with  the  view  of  tem- 
porary use  or  of  permanent  appropriation. 
T^e  bouse  of  Armstrong  Bros,  was  burglar- 
ized the  same  night  and  shortly  after  that 
of  Bums  Bros.  We  are  of  opinion  this  was 
not  error,  under  the  facts  of  this  case.  This 
is  not  like  the  case  of  Wilson  v.  State,  IS 
Tex.  App.  270,  61  Am.  Rep.  309.  The  evi- 
dence In  that  case  discloses  that  the  brace 
mentioned  as  having  been  taken  by  Wilson 
was  used  In  committing  the  burglary,  and 
then  thrown  away  or  left  under  a  wagon. 
Without  discussing  whether  that  opinion  is 
right  or  wrong,  there  is  no  evidence  in  tills 
case  that  appellant  had  abandoned  the  prop- 
erty. There  is  no  fact  In  this  record  Indicat- 
ing that  be  had  taken  it  for  temporary  use 
only.  He  was  found  In  possession  of  the 
brace.  If  appellant  burglarized  the  house  tai 
question  for  the  purpose  of  committing  theft 
the  offense  would  be  complete,  whether  he 
actually  committed  the  theft  or  not  And  if 
he  had  taken  the  property,  which  he  subse- 
quently threw  away  or  abandoned.  It  would 
not  follow  that  it  was  not  burglary.  If,  as  a 
matter  of  fact  the  house  was  broken  into 
for  the  sole  purpose  of  securing  tools  with 
which  to  burglarize  another  house,  and  for 
no  other  purpose,— with  tbe  intent  of  sim- 
ply using  the  property  for  the  accomplish- 
ment of  anothtf  burglary,— the  question 
might  be  presented  as  to  whetho'  the  entry 
In  the  first  house  was  made  to  obtain  the 
tools  for  temporary  use.  But  the  facts  bi 
this  case,  as  we  understand  them,  do  not 
suggest  this  theory.     He  bad  not  used  the 
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brace  for  that  puixwse,  as  we  understand  the 
record.  He  had  broken  Into  Burns  Bros.' 
blacksmith  shop,  and,  after  securing  an  en- 
trance, broke  Into  the  tool  chest,  and  took  the 
toace  from  the  chest,  and  had  It  with  him 
In  Armstrong  Bros.'  business  house  when  ar- 
rested. In  order  to  suggest  the  theory  of 
temporary  use,  there  should  be  some  evi- 
dence upon  which  to  predicate  the  charge. 
As  before  stated,  there  Is  nothing  to  Indicate 
that  he  broke  into  the  house  mentioned  In 
the  Indictment  for  the  sole  purpose  of  ob- 
taining the  tool  for  temporary  use.  Answer- 
ing Inquiries  of  the  parties  who  bad  him  un- 
der arrest,  after  due  caution,  he  stated  that 
he  came  to  the  little  town  where  the  bur- 
glaries were  committed  for  the  purpose  of 
going  through  the  town,— In  other  words, 
that  he  came  there  for  the  purpose  of  bur- 
glarizing the  houses  of  the  town. 

The  remaining  question  is  the  sufficiency 
of  the  evidence.  It  seldom  occurs  that  a  case 
is  more  thoroughly  proved  than  was  this. 
Appellant  was  seen  getting  off  the  train,  was 
watched  by  parties  who  shadowed  him  and 
bis  companion  about  the  town,  and  was  seen 
to  break  Into  the  different  bouses,  until  he 
was  arrested  in  said  business  house  of  Ann- 
strong  Bros,  after  breaking  into  It. 

The  judgment  Is  affirmed. 


KING  V.  STATB. 

KSonrt  of  Criminal  Appeals  of  Texas.    March 

19,  1902.) 

GRIUINAL  LAW-CLrOSma  ARGUMENT  TO  THB 
JURY. 
Where,  on  a  criminal  prosecution,  the  coun- 
-ty  attorney  refuses  to  (H>eD  the  case  to  the  jury, 
it  is  not  error  to  permit  him  to  argue  to  the 
Jury  after  defendant  has  done  so;  the  statute 
authorizing  the  state  to  conclude  the  argument. 

Appeal  from  district  court,  Johnson  coun- 
ty;  W.  Poindezter,  Judge. 

George  King  was  convicted  of  burglary, 
and  he  appeals.    Affirmed. 

Robt  A.  John,  Asst  Att7.  Qea.,  for  the 
State. 

BROOKS.  J.  Appellant  was  convicted  of 
burglary,  and  his  punishment  assessed  at 
confinement  in  the  penitentiary  for  a  term 
of  five  years. 

Appelant  compUiins  that  the  court  erred 
in  permitting  the  county  attorney  to  make 
an  argnment  to  the  jury  after  defendant  had 
made  an  argument,  because  tbe  county  at- 
torney had  refused  to  open  the  case  In  an 
argument  to  the  jury,  and  the  defendant 
was  greatly  Injured.  No  bill  of  exertions 
Is  reserved  to  this  matter,  and,  besides,  the 
statute  authorizes  the  state  to  conclude  tbe 
argument 

Appellant  contends  that  the  court  erred 
fn  failing  to  submit  to  the  jury  a  charge  as 
to  whether  or  not  tbe  ax  and  compass  were 
taken  from  the  shop  of  0.  E.  Wlneger  with 


the  view  of  the  permanent  appropriation  or 
temporary  use  of  the  same.  We  do  not 
think  the  evidence  authorized  the  court  to 
give  such  a  charge.  This  cause  Is  in  all 
legal  aspects  a  companion  case  to  that  of 
Khig  V.  State  (just  decided)  67  S.  W.  410. 
and,  for  a  discussion  of  the  questions  In- 
volved, that  case  is  referred  to. 

No  error  appearing  in  the  record  requiting 
a  reversal,  the  Judgment  is  aflirmed. 


6ILBS  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     March 

19, 1902.) 

HOMICIDB-TRIAL-TESTIMONT  BEFORE  GRAND 

JURY— INTRODUCTION  OF  PART— ACCOM- 

PUCB-^USTIFIABLB-CHARGB. 

1.  Where  tlie  defendant  has  testified  I>efore 
the  grand  jury,  his  testimony  may  be  admitted 
in  evidence  on  his  trial;  and  such  admission  is 
not  a  violation  of  the  secrets  of  the  grand  Jury, 
or  of  the  oaths  of  the  jury  and  witnesses. 

2.  Dnder  Code  Cr.  Proc.  art,  791,  providing 
that,  when  part  of  a  declaration  is  given  in 
evidence  by  one  party,  the  whole  on  the  same 
subject  may  be  Inquired  into  by  the  other,  a 
portion  of  defendant's  testimony  given  before 
the  grand  jury  may  be  introduced  in  evidence 
on  his  trial  without  introdncing  the  remain- 
der; be  being  at  liberty  to  Introduce  it  if  he 
desires. 

8.  Defendant,  on  trial  for  murder  of  his  wife, 
introduced  evidence  to  the  effect  that  he  went 
to  the  room  where  bis  wife  was,  and  found 
her  In  bed  with  a  man,  who  immediately  com- 
menced shooting  at  defendant,  and  accidentally 
shot  and  killed  his  wife.  Such  man  was  a 
witue^>s  at  the  trial.  Held,  that  defendant  and 
such  witness  were  not  accomplices. 

4.  On  the  trial  of  defendant  for  the  murder 
of  his  wife,  the  state's  theory  was  that  he 
sleM-  her  because  she  had  left  him  and  refused 
to  live  with  him.  He  testified  that  she  was  ac- 
cidentally killed  by  a  man  whom  defendant 
found  in  bed  with  her,  while  such  man  was 
trying  to  kill  defendant.  The  court  instructed 
the  jury,  under  Pen.  Code,  art.  872,  providing 
that  homicide  is  justifiable  when  committed  by 
the  husband  upon  the  person  of  one  taken  In 
the  act  of  adultery  with  the  wife,  if  done  be- 
fore the  parties  have  separated,  that  if  defend- 
ant caught  a  man  and  his  wife  in  adultery, 
and  attempted  to  kill  the  man,  and  accidentally 
shot  his  wife,  he  would  be  justified,  provided 
"the  house  where  the  homicide  occurred  was  a 
decent  house,  or  defendant  believed  it  was." 
Held,  that  the  addition  of  such  proviso  was  er- 
ror. 

Appeal  fronr  district  court,  Dallas  coimty; 
Chas.  P.  Clint,  Judge. 

Jeff  Giles  was  convicted  of  murder  In  the 
second  degree,  and  appeals.    Reversed. 

Thomas,  Spellman  &  Stlne,  for  appellant. 
Robt  A,  John,  Asst.  Atty.  Gen.,  for  the 
State. 


HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  tbe  second  degree,  and  his 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  25  years. 

During  the  trial  of  tbe  case,  the  state  In- 
troduced a  part  of  the  testimony  or  exam- 
ination of  defendant  taken  before  the  grand 
Jury;  tbe  portion  of  said  examination  being 
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as  follows:  "My  name  1>  Jeff  Giles.  On  , 
tbB  night  of  April  6,  1901,  about  3  a.  m., 
at  the  botise  of  Lanra  Ross,  at  the  corner  of 
Young  and  Jefforson  street,  I  entered  the 
house  from  the  rear;  passed  through  tho 
kitchen,  and  the  door  to  the  room  that  my 
wife  was  In.  It  was  locked.  I  palled  the 
door  open,  and  struck  a  match,  and  saw 
Hoirietta  Giles."  The  bill  fmther  shows 
that  Immediately  following,  and  as  a  part 
of  the  sentence  in  said  examination,  oc- 
curred the  following  language:  "and  Luther 
Bruce  In  bed  together."  The  last  portion  of 
said  examination,  bowoTer,  was  not  intro- 
duced. Appellant  objected  to  the  introduc- 
tion of  any  of  said  examination  taken  before 
the  grand  jury  on  the  ground  that  it  was  an 
unauthorized  violation  of  the  secrets  of  the 
grand  jury,  and  a  violation  of  the  oath  of 
the  grand  Jurors,  and  of  the  witnesses  be- 
fore the  grand  jury,  which  required  them  to 
keep  secret  the  proceedings  of  the  grand 
jury,  estcept  as  to  the  truth  or  falsity  of  the 
testimony  given  before  said  grand  jury. 
The  court  properly  overruled  this  objection, 
under  the  rule  laid  down  in  Wisdom  ▼.  State, 
61  S.  W.  926,  2  Tex.  Ct  Rep.  226,  which  case 
overturns  several  former  decisions  of  this 
court  on  the  subject. 

Appellant  also  objected  to  the  introduction 
of  a  part  of  said  testimony,  claiming  that 
it  was  not  competent  for  the  state  to  cut  a 
sentence  of  appellant's  examination  in  two. 
It  seems  to  be  competent,  under  article  791, 
Code  Cr.  Proc,  for  a  party  to  Introduce  any 
part  of  a  writing  that  he  may  see  fit,  re- 
gardless of  whether  it  contains  a  part  or 
the  whole  of  a  sentence;  and  it  is  then  com- 
petent for  the  other  party,  if  he  so  desires 
(as  was  done  in  this  case)  to  Introduce  the 
remainder.    Early  y.  State,  9  Tex.  App.  477. 

Appellant  excepted  to  the  failure  and  re- 
fusal of  the  court  to  give  a  charge  on  accom- 
plice testimony,  as  applied  to  the  evidence 
of  Luther  Bruce,  who  was  introduced  by  the 
state;  claiming  the  testimony  tended  to 
show  that  said  witness  was  an  accomplice, 
and  that  his  testimony  was  material  and 
important  as  against  appellant  The  theory 
of  the  state  was  that  appellant,  because  he 
believed  that  his  wife  was  guilty  of  Illicit  in- 
terconrse  with  Luther  Bruce,  went  to  the 
room  where  his  wife  was  sleephig,  and.  In  the 
absence  of  Luther  Bruce,  killed  her.  Appel- 
lant's the;:ry,  as  predicated  upon  some  tes- 
timony Introduced  by  him,  was  to  the  effect 
that  he  went  to  the  room  where  his  wife 
was,  and  found  her  In  bed  with  Luther 
Bruce,  and  that  Luther  Bruce  began  to  shoot 
at  him,  and  accidentally  shot  and  killed  ap- 
pellant's wife.  This  evidence  does  not  show 
any  complicity  between  appellant  and  Lu- 
ther Bruce  in  the  commission  of  the  ofCense. 
And  as  we  understand  the  rule,  the  witness, 
to  be  an  accomplice,  under  our  statute,  must 
not  only  be  implicated  in  the  crime  itself, 
but  the  testimony  must  tend  at  least  to  show 
that  he  was  acting  In  concert  with  the  party 


on  trial,  against  whom  be  testified.  Phillips 
V.  State,  17  Tex.  App.  169;  1  Am.  &  Bng. 
Enc.  Law  (2d  Ed.)  p.  288  et  seq.  In  this 
case  the  parties  were  no  more  accomplices, 
under  our  statute  requiring  them  to  be  cor- 
roborated as  witnesses,  than  if  they  had  en- 
gaged in  a  street  combat,  and,  in  shooting  at 
each  other,  one  of  them  should  accidentally 
shoot  a  bystander.  There  was  no  error  In 
the  action  of  the  court  refusing  to  charge  on 
this  anbject 

The  state's  theory  of  the  case  seems  to 
hhve  been  that  appellant  slew  his  wife  be- 
cause she  had  left  him  and  refused  to  live 
with  blm.  Appellant's  theory,  as  stated 
above,  based  on  his  own  testimony,  was  to 
the  effect  that  Bruce  shot  his  wife  accident- 
ally, in  attempting  to  kill  him  when  he 
cangbt  them  in  bed  together.  In  this  con- 
nection, however,  the  jury  might  have  be- 
lieved that  appellant  caught  Bruce  and  his 
wife  In  bed  together,  but  that  Bruce  did  not 
shoot  her;  that  appellant  killed  her  In  at- 
tempting to  kill  Bruce.  At  least,  the  court, 
in  Its  charge,  appears  to  have  taken  this 
view  of  the  case,  and  to  have  Instructed  the 
jury  under  article  672,  Pen.  Code.  How- 
ever, the  court  coupled  his  Instruction  with 
this  language:  "That  If  defendant  caught 
Bruce  and  bis  wife  in  adultery,  and  he  at- 
tempted to  kill  Bruce,  and  accidentally  shot 
his  wife,  he  would  be  justified,  provided  the 
jury  believed  the  house  where  the  homicide 
occurred  was  a  decent  house,  or  defendant 
believed  it  was."  We  know  of  no  rule  of 
law  that  authorized  this  proviso  to  the  in- 
struction. The  effect  of  the  charge  was 
that,  if  the  jury  did  not  believe  the  house 
where  appellant  found  his  wife  was  a  de- 
cent house,  he  would  have  no  right,  under 
the  statute,  to  kill  her  paramour.  The  stat- 
ute makes  no  exception  In  favor  of  one 
place  or  another,  but  is  broad  enough  to  in- 
clude every  place.  It  certainly  does  not 
authorize  an  Immunity  to  one  who  has  de- 
bauched the  wife  of  a  citizen,  provided  he 
shall  induce  her  to  meet  him  at  a  bouse  of 
ill  fame  or  assignation  house.  It  occurs  to 
us  that  this  would  violate  not  only  the  letter, 
but  the  spirit,  of  the  statute,  and  would  nul- 
lify it. 

For  the  errors  discussed,  the  judgment  Is 
reversed  and  the  cause  remanded. 


JOHNSON  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

19,  1002.) 

HOMICIDE  — INSTRUCTIONS  — BILL  OF  BXCBP- 

TIONS— NECESSITY— ASSIGNMENTS 

OF  ERROR— 8UFFICIBNCT. 

1.  An  assignment  complaining  of  the  court's 
action  in  permitting  the  state  to  reproduce  the 
testimouy  of  a  dead  witness  cannot  be  consider- 
ed where  no  bill  of  exceptlona  was  reserved 
thereto. 

2.  An  assignmeut  complaining  of  the  court's 
charge  cannot  be  considered  mtere  no  bill  of 
exceptions  was  reserved  thereto. 
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3.  Where  the  conrt  properly  charged  on  the 
presumption  of  innocenoe  and  reasonable  doubt 
ID  its  main  charge,  there  was  no  error  in  fail- 
ins  to  repeat  such  matter  in  giving  additional 
instructions  after  receiving  an  iuiormal  ver- 
dict from  the  jar;. 

4.  A  charge  that,  "Should  the  evidence  not 
satisfy  you  that  defendant  is  not  guilty  of  ei- 
ther murder  of  the  first  or  second  degree, 
•  •  •  then  you  will  acquit  him,"  was  not 
unfavorable  to  defendant,  and  he  could  not 
complain  of  it. 

5.  An  assignment  complaining  of  the  court's 
charge  as  uncertain,  not  compr^ensive,  and 
not  easily  understood,  capable  of  different  con- 
structions, not  definite,  and  that  it  did  not  se- 
cure to  defendant  the  rights  guarantied  to  him 
by  law,  was  too  general  to  be  considered. 

Appeal  from  district  court,  Oalveston  coun- 
ty; J.  K.  P.  Glllasple,  Judge. 

Henry  Johnson  was  convicted  of  mnider, 
and  appeals.    AflElrmed. 

John  Grotbgar  and  Marsene  Johnson,  for 
appellant.  Robt  A.  John,  Asst  Atty.  Gen., 
for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  pnnlsh- 
ment  assessed  at  15  years'  confinement  In  the 
penitentiary. 

Appellant's  first  asstg^nment  of  error  com- 
plains that  the  court  erred  In  permitting  the 
state  to  reproduce  the  testimony  of  Albert 
T^ane,  said  witness  being  dead.  No  bill  of 
exceptions  was  reserved  to  this  alleged  action 
of  the  conrt,  and  conseqnently  this  assign- 
ment cannot  be  reviewed. 

His  second  assignment  complains  of  the 
court's  charge  because  it  did  not  charge  on 
murder  In  the  second  degree,  and,  after  re- 
ceiving an  Informal  verdict  from  the  Jury, 
thereupon  the  court  charged  upon  murder  in 
the  second  degree.  .  No  bill  of  exceptions  was 
reserved  to  this,  and  the  same  cannot  be  re- 
viewed. 

The  third  assignment  complains  that  the 
evidence  adduced  shows  that  the  person  kill- 
ed was  murdered  in  the  nighttime,  presum- 
ably for  the  purpose  of  robbery,  and  under 
no  phase  of  the  case  does  It  show  a  mnrd» 
upon  Implied  malice,  but  the  testimony 
shows  murder  upon  express  malice,  and  the 
court  erred  in  giving  charge  on  murder  In 
the  second  degree.  We  think  the  evidence 
amply  supports  the  verdict  of  murder  In  the 
second  degree,  and  do  not  think  the  court 
erred  in  so  charging. 

Tbe  fourth  assignment  complains  that  the 
conrt.  in  his  second  charge,  did  not  properly 
charge  on  the  presumption  of  innocence  and 
reasonable  doubt  This  was  properly  given 
in  tbe  main  charge,  and  there  was  no  error 
In  failing  to  repeat  it. 

Tbe  fifth  assignment  complains  of  the  fol- 
lowing portion  of  the  charge  given  In  the 
main  charge,  to  wit:  "Should  the  evidence 
rot  satisfy  you  that  defendant  Henry  John- 
son, Is  not  guilty  of  either  murder  of  the  first 
or  second  degree,  as  you  have  been  herein 
Instructed,  then  you  will  acquit  him."  This 
charge  la  not  unfavorable  to  defendant.    We 


understand  the  conrt  to  have  meant  that  If 
tbe  evidence  fails  to  satisfy  the  jury  that 
defendant  was  not  guilty  of  either  degree  of 
murder,  they  should  acquit  him.  Tills,  cou- 
pled with  the  reasonable  doubt  as  given  in 
the  main  charge,  would  be  a  proper  applica- 
tion of  the  law,  since  the  court  charged  mere- 
ly upon  the  two  degrees  of  murder  and  alibi; 
that  is.  If  appellant  Is  not  guilty  of  either 
degree  of  murder,  he  is  entitled  to  an  acquit- 
tal, and  If  the  jury  are  not  satisfied  that  he 
is  guilty  of  either  degree  of  murder  to  acquit 
him.  We  do  not  think  appellant  could  Justly 
complain  of  this  charge.  The  disposition  of 
the  fifth  assignment  of  error  also  disposes  of 
the  sixth. 

The  seventh  assignment  of  error  complains 
of  the  court's  charge,  as  a  whole,  being  un- 
certain, not  comprehensive,  and  not  easily 
understood,  capable  of  different  construc- 
tions, not  definite,  and  that  It  has  not  secured 
to  defendant  the  rights  guarantied  to  him 
under  the  law.  These  grounds  of  objection 
are  entirely  too  general  to  be  considered  by 
us.  We  are  of  opinion  that  the  charge  of 
the  court,  taken  as  a  whole.  Is  correct  While 
the  evidence  is  purely  of  a  circumstantial 
nature,  it  is  of  that  conclusive  character  re- 
quired by  the  rules  of  law,  and  demonstrates 
appellant's  guilt 

Tbe  Judgment  is  affirmed 


HUBBARD  ▼.  8TATK 
(Court  of  Criminal  Appeals  of  Texas.    March 
.    19,1902.) 

HOMICIDE— CONTINUANCES-JURY— DISCRIMI- 
NATION AGAINST  NEGROES— CHAI.- 
LENGB  FOR  CAUSE. 

1.  Refusal  of  a  continuance  for  absent  wit- 
nesses was  not  ground  for  reversal,  where  one 
of  the  witnesses  appeared  during  the  trial,  and 
defendant  declined  to  use  his  testimony,  and 
for  tbe  other  two  defendant  declined  to  have 
further  process  issued. 

2.  The  refusal  of  a  continuance  was  not 
ground  for  reversal,  though  the  application  al- 
leged considerable  excitement  in  the  county 
over  the  case,  where  the  conrt  certified  that 
no  feeling  existed,  and  that  there  was  no 
extraoi-dinary  excitement,  and  no  prejudice, 
etc. 

3.  Where  there  were  not  over  75  or  100  ne- 
groes in  the  county  who  could  read  and  write, 
and  many  of  these  were  not  freeholders,  and 
an  ex  county  judge  testified  that  he  did  not 
know  of  a  negro  who  was  as  fully  qualified  for 
jury  service  as  were  1,000  of  the  3,000  white 
voters,  and  the  collector  of  taxes  testified  to 
tbe  same  effect  and  the  jury  commissioners 
stated  that  they  were  instructed  not  to  dis- 
criminate against  negroes,  and  that  they  did 
not  do  so,  no  discrimination  against  negroes 
as  jurors  was  shown. 

*.  A  juror,  on  his  voir  dire,  stated  that  he 
could  give  defendant  a  negro,  as  fair  a  trial 
as  If  he  were  white;  that  he  had  no  prejudice 
against  defendant  because  he  was  a  negro;  that 
no  negroes  lived  in  his  community,  because  the 
other  residents  objected,  and  that  he  would 
not  employ  a  negro  on  that  account  etc.  Held, 
a  challenge  for  cause  was  properly  overruled. 

Appeal  from  district  court  Van  Zandt 
coimty;  J.  G.  Russell,  Judge. 
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Tom  Hnbbsrd,  a  negro,  was  convicted  of 
murder,  and  appeals.    Affirmed. 

Bobt  A.  John,  Aast  Atty.  Gen.,  tor  tbe 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  mnrder  in  the  first  degree,  and  bis  pun- 
ishment assessed  at  confinement  In  the  peni- 
tentiary for  life. 

In  regard  to  tbe  an>llcation  for  continu- 
ance, it  Is  sufiicloit  to  say  that  one  of  the 
witnesses  appeared  during  the  trial,  and  ap- 
pellant declined  to  use  his  testimony,  and  for 
tbe  other  two  appellant  declined  to  have  fur- 
ther process  Issued.  The  application  further 
recites  there  was  considerable  excitement 
over  the  case  throughout  the  county,  and  that 
for  this  reason  the  continuance  should  have 
been  granted.  Tills  might  be  used  In  regard 
to  a  change  of  venue;  but  the  court  certifies 
no  feeling  existed  in  the  county,  and  no  ex- 
traordinary excitement  over  tbe  case;  that 
there  was  no  prejudice,  and  no  evidence  ad- 
duced to  show  such  condition,  either  as  to 
excitement  or  prejudice. 

Motions  to  quash  the  Indictment  and  venire 
were  based  upon  race  discrimination.  Both 
of  these  motions  were  overruled.  The  sub- 
stance of  the  facts  shows  there  were  not 
over  76  to  100  negroes  in  the  county  who 
could  read  and  write,  and  many  of  these 
were  not  freeholders,  and  most  of  the  ne- 
groes who  could  read  or  write  belonged  to 
the  younger  generation  of  negroes,  who  were 
not  householders  or  freeholders.  The  ex 
county  judge  testified  that  he  did  not  know 
of  B  negro  In  the  county  whom  he  could  con- 
scientiously say  was  as  fully  qualified  for 
jury  service  as  were  1,000  of  the  3,000  white 
voters  In  the  county.  And  to  the  same  efTect 
Is  the  testimony  of  the  collector  of  taxes. 
The  Jury  commissioners  stated  that  they  had 
been  instructed  by  the  district  judge  at  the 
last  term  of  the  court  In  reference  to  their 
duties,  and  were  forbidden  to  discriminate 
against  negroes,  and  that  they  should  not  In 
drawing  Jurors  pass  a  negro  who  was  quali- 
fied as  a  juror.  They  testified  that  they 
obeyed  this  injunction.  We  do  not  believe 
this  shows  a  discrimination  against  tbe  ne- 
groes as  Jurors.  It  seems  that,  under  the 
ruling  of  the  supreme  court  of  the  United 
States,  as  found  In  Carter's  Case,  20  Sup.  Ct 
687,  44  L.  Ed.  839,  In  order  to  bring  this  mat- 
ter of  discrimination  successfully  against  tbe 
indictment  or  venire  upon  motions  of  the 
character  under  discussion,  the  African  or 
negro  race  must  be  excluded  or  discriminat- 
ed against  solely  because  of  race  or  color. 
The  testimony  docs  not  show  that  they  were 
discriminated  against  under  this  decision. 
See,  also,  Smith's  Case  (Tex.  Cr.  App.)  68  S. 
W.  07;  EasUlng's  Case  (Ark.)  62  S.  W.  584; 
Lewis  V.  State  (Tex.  Cr.  App.)  50  S.  W. 
1116. 

Nor  was  there  error  In  the  action  of  the 
court  overruling  tbe  challenge  for  cause  as 


to  tbe  Juror  Parr.  On  bis  voir  dire  be  stat- 
ed he  knew  nothing  of  tbe  case,  and  had 
formed  no  opinion  as  to  tbe  guilt  or  inno- 
cence of  defendant;  that  he  could  give  de- 
fendant as  fair  and  Impartial  trial  as  If  he 
were  a  white  man;  that  some  yean  before  a 
crowd  In  his  neighborhood  went  to  a  man's 
bouse  and  requested  blm  to  make  a  negro 
leave  his  place;  that  no  violence  was  offered 
to  the  negro,  and  he  did  not  leave,  but  con- 
tinued to  live  on  the  place  for  two  years; 
that  he  (Jnror)  was  not  In  the  crowd,  and 
had  nothing  to  do  with  It;  that  be  bad  no 
bias  or  prejudice  against  defendant  because 
be  was  a  negro;  that  no  negroes  live  In  bis 
community,  not  on  his  account  but  because  a 
majority  of  the  pe<^le  objected  to  them  liv- 
ing In  that  community;  and  that  he  (Parr) 
would  not  employ  a  negro  on  tliat  account. 
Upon  this  statement  a  cause  for  challenge 
was  interposed  and  overruled.  Defendant 
then  accepted  the  Juror.  We  do  not  believe 
this  Is  a  cause  for  challenge.  Nor  does  the 
bill  show  that  appellant  had  exhausted  bis 
peremptory  challenges  when  he  accepted  tbe 
Juror.  If  the  juror  was  distasteful,  appel- 
lant should  have  peremptorily  ctuillenged.  If 
he  had  a  remaining  peremptory  challenge; 
and,  if  there  was  no  peremptory  cltallenge 
left  him,  then  the  bill  should  have  shown 
that  fact.  If  be  could  have  gotten  rid  of 
the  Juror,  It  was  bis  business  to  exhaust  his 
legal  resources  In  that  direction  before  he 
could  complain. 

No  errors  appearing  In  the  record  requiring 
a  reversal,  tbe  Judgment  1b  affirmed. 


MOSELBX  V.  STATB. 

(Oonrt  of  Crimiual  Appeals  of  Texas.    March 

19, 1902.) 

CRIMINAL.  tiAW— INSTRUCTION  TO  WITNKSSES 
—BILL  OP  EXCBPTIONS— SUFFICIENCY— BDR- 
OLART— BVIDBNCE  OF  LARCBNT— AOHISSI- 
BILITT. 

1.  On  the  second  trial  of  accused,  it  was  not 
an  abuse  of  discretion  for  tbe  court  to  refuse 
defendant's  request  to  instruct  the  witnesses 
not  to  talk  to  any  one  about  the  case,  but 
merely  to  call  their  attention  to  the  instmction 
given  upon  the  previous  trial. 

2.  A  bill  of  exceptions  reciting  objections  to 
the  court  permitting  the  deputy  eounty  attor- 
ney, who  waited  on  the  grand  jury,  to  identify 
a  statement  signed  by  defendant  before  the 
grand  jury,  which  fails  to  set  out  the  written 
statement  or  its  contents,  is  defective. 

3.  A  bill  of  exceptions  reciting  that  the  court 
permitted  a  witness  to  testify  that  a  ring  in 
evidence  was  his  wife's,  and  that  he  knew  that 
defendant  stole  it,  and  furtlier  reciting,  with- 
out stating  whether  as  part  of  the  testimony  or 
the  ground  of  the  objection,  that  "the  witness 
could  not  identify  tlie  ring,  except  from  hear- 
say," with  an  explanation  by  the  court  that 
defendant's  counsel  brought  out  what  was  told 
the  witness,  presents  no  error. 

4.  On  a  trial  of  an  indictment  tor  barglary, 
alleging  that  it  was  committed  with  the  intent 
to  steal,  without  describing  the  property  tak- 
en from  the  house  burglarised,  evidence  that 
certain  articles  were  stolen  from  the  bouse  at 
the  time  of  the  burglary  is  admissible  on  the 
question  of  intent. 
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5.  A  bin  of  exceptions,  reciting  that  witness- 
es for  the  state  were  permitted  to  testify  to 
irrelevant  matters  to  all  of  which  defendant 
excepted,  with  an  explanation  by  the  court 
that  it  knows  of  no  irrelevant  matters  admit- 
ted, is  inanfflci^it. 

Appeal  from  dlatrlct  court,  Dallas  county; 
Chaa.  F.  Glint,  Judge. 

George  Moseley  was  convicted  of  burglary, 
and  appeals.    Affirmed. 

W.  H.  Useary,  for  appellant  Robt  A. 
John,  Asst  Atty.  Oen„  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  conylct- 
ed  of  burglary,  and  his  punishment  assessed 
at  conOnement  in  the  penitentiary  for  a  term 
of  five  years. 

The  rule  was  invoked,  and  the  witnesses 
segre£:ated.  The  court  was  asked  to  charge 
the  witnesses  not  to  talk  to  any  one  about 
the  case,  nor  permit  any  one  to  talk  to  them. 
Tt  is  stated  in  the  bill  that  the  court  refused 
this  request;  that  the  request  was  repeated, 
and  met  with  the  second  refusal.  The  court 
explains  this  by  stating  that  he  had  twice 
tried  the  cause,  and  defendant  had  been 
twice  convicted;  that  on  the  first  trial  the 
witnesses  were  properly  instructed  when  put 
under  the  rule;  and  that  he  deemed  it  un- 
necessary  to  instruct  them  the  second  time, 
except  to  call  their  attention  to  the  instruc- 
tion given  upon  the  previous  trial,  and  to 
remember  such  Instruction.  The  court  did 
not  abuse  its  discretion  in  this  matter.  We 
think  it  was  sufficient  to  call  their  attention 
to  the  previous  instruction,  and  tell  them  to 
be  governed  tho-eby. 

The  second  bill  was  reserved  to  the  action 
of  the  court  permitting  Holland,  deputy  coun- 
ty attorney,  who  waited  upon  the  grand  jury, 
to  identify  a  statement  in  writing  made  be- 
fore the  grand  jury,  and  signed  by  defend- 
ant, before  defendant  denied  signing  and 
making  the  statement;  that  defendant  then 
objected  to  the  action  of  the  court  permitting 
the  introduction  of  the  statement,  for  the 
reason  that  the  statement  could  only  be  in- 
troduced  for  the  purpose  of  impeachment; 
and,  further,  because  said  defendant  was  a 
witness  before  the  grand  jury  and  was  sworn 
to  keep  secret  all  the  proceedings  had  before 
that  body.  This  bill  is  fatally  defective,  be- 
cause it  does  not  set  out  the  written  state- 
ment, or  In  any  way  advise  us  as  to  its 
contents.  Burke  t.  State,  25  Tex.  App.  172, 
7  S.  W.  878;  Jacobs  y.  Same,  28  Tex.  App. 
79,  12  S.  W.  408;  Jackson  t.  Same,  28  Tex. 
App.  143,  12  S.  W.  701. 

The  third  bill  of  exceptions  recites  that 
the  court  permitted  the  witness  Pme  to  tes- 
tify "that  the  plain  gold  ring  in  evidence 
was  worn  by  his  wife  long  before  they  were 
married,  and  that  he  knew  said  ring  was  the 
ring  stolen  by  defendant"  And  it  is  further 
stated  (whether  as  a  ground  of  objection,  or 
part  of  the  testimony,  is  not  shown  by  the 
bill)  "that  the  witness  Pme  could  not  iden- 
tify the  ring,  except  from  hearsay,  and  that 


being  told  by  his  ^Ife  that  it  was  her  ring. 
To  which  defaidant  objected."  The  grounda 
of  objection  are  not  stated.  And  the  court 
explains  the  bill  by  stating  that  defendants- 
counsel  brought  out  what  was  told  the  wit- 
ness.   As  presented,  there  is  no  error  shown. 

Exception  was  also  reserved  to  the  action 
of  the  court  permitting  the  same  witness  to 
testify  "as  to  three  rings,  a  piece  of  tobacco, 
and  some  money  having  been  stolen  from  his 
house  at  the  same  time  defendant  is  charged 
with  having  stolen  the  plain  gold  ring  in 
question,  for  the  reason  that  defendant  is 
charged  with  stealing  three  rings,  a  piece  of 
tobacco,  and  fifteen  cents  in  money;  the 
same  not  being  described  in  the  indictment." 
This  indictment  was  for  burglary,  in  the  or- 
dinary form,  and  does  not  describe  the  prop- 
erty taken  from  the  house,  but  simply  alleges 
that  the  burglary  was  committed  with  the 
intent  to  commit  theft  This  testimony  was 
all  admissible  on  the  question  of  intent 

The  remaining  bill  of  exceptions  is  as  fol- 
lows: "On  the  trial  the  following  proceed- 
ings were  h"ad:  That  In  testifying,  all  the 
witnesses  for  the  state  were  permitted  to 
testify,  and  give  evidence  against  defendant, 
to  matters  and  things  irrelevant,  and  too 
vague  and  uncertain  to  warrant  a  conviction. 
To  all  of  which  defendant.  In  open  court,  ex- 
cepted." The  explanation  to  this  bill  is  that 
the  court  knows  of  no  IrreleTant  matters  ad- 
mitted. The  bill  Is  certainly  very  general, 
and  does  not  undertake  to  point  out  any  of 
the  evidence  or  matters  referred  to.  Bills 
of  exceptions  to  the  admission  of  testimony 
must  specifically  point  out  the  testimony  ad- 
mitted, and  to  which  exception  was  reserved. 

We  are  of  opinion  that  the  evidence  fully 
sustains  the  verdict  of  the  Jury.  The  judg- 
ment is  affirmed. 


OASBT  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

19, 1002.) 

INTOXICATING  LIQUORS— SALE  ON  SUNDAY- 
OWNER  OP  SALOON— EVIDENCE. 
Where,  in  a  prosecution  for  selling  intox- 
icating; liquors  on  Sunday,  the  evidence  does 
not  show  that  defendant  was  the  owner  or  pro- 
prietor of  the  saloon  where  the  liquors  were 
sold,  a  verdict  of  conviction  will  be  set  aside. 

Appeal  from  Dallas  county  court;  Ed  S. 
Lauderdale,  Judge. 

G.  H,  Casey  was  convicted  of  violating 
the  Sunday  law,  and  appeals.    Reversed. 

Lemmon  &  Lively,  for  appeUant  Robt. 
A.  John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
violntlng  the  Sunday  law,  and  his  punish- 
meut  assessed  at  a  fine  of  $25.  In  the  view 
we  take  of  this  case,  it  is  only  necessary  to 
pass  on  one  question.  After  a  careful  re- 
view of  the  facts,  we  find  that  the  same  do 
not  show  that  appellant  was  the  owner  or 
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proprietor  of  the  saloon,  wbere  the  intoxi- 
cating liquors  were  sold.  This  being  a  pre- 
requisite to  the  conviction,  we  cannot  permit 
the  verdict  to  stand.  On  account  of  the  in- 
sufflciency  of  the  evidence,  the  Judgment  la 
revoved,  and  the  cause  remanded. 


BARTAY  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Mardi 

19,  1902.) 

MAN8LAUOHTBR— EVIDBNCB-SBSLF-DB7BMSB- 
WARRANT  FOR  DBCBDENT'S  AR- 
REST—INSTRUCTIONS. 

1.  On  a  prosecution  for  manslaughter,  the 
state's  testimony  showed  that  accused,  a  con- 
stable, desired  to  arrest  decedent,  and  so  in- 
formed biin;  that  the  latter  requested  him  to 
come  to  the  tiouse  and  talk  it  over;  that  dece- 
dent drove  home,  and  upon  reaching  it,  got  out 
to  upen  a  gate;  that  he  had  a  buggy  whip  in 
his  hand;  that  accused,  on  horseback,  came 
up  to  him  and  ordered  him  to  stop,  at  the  same 
time  nulling  bis  pistol;  that  decedent  stated 
that  the  whin  was  as' good  as  the  pistol,  where- 
upon accused  shot  decedent;  that  a  scuffle  en- 
sued, and  accused  fired  two  more-  shots.  The 
accused's  testimony  showed  that,  at  the  time  of 
the  homicide,  decedent  had  a  stick,  and  struck 
accused;  that  accused  then  pulled  his  pistol, 
attempting  to  strike  decedent;  that  a  scuffle 
followed,  and  the  pistol  was  discharged;  that 
decedent  struggled  to  get  the  pistol;  that  ac- 
cused knew  it  was  life  or  death,  and  fired  the 
pistol  a  second  and  a  third  time.  Held,  that 
accused  was  entitled  to  an  instruction  on  the 
subject  of  self-defense. 

2.  Ou  a  trial  for  manslaughter,  it  appeared 
that  accused  (a  constable)  aud  decedent  quar- 
reled on  the  night  before  the  homicide,  and  that 
decedent  stated  that  the  constable  could  not  ar- 
rest him,  and  that  it  would  take  the  high 
sheriff  to  do  that.  Shortly  before  the  homi- 
cide the  accused  stated  that  he  had  a  warrant 
for  decedent's  arrest,  and  would  show  him 
what  the  rights  of  an  officer  were.  Held,  that 
the  evidence  warranted  an  instruction  that  if 
accused  used  the  warrant  as  a  mere  pretext  for 
killing  accused,  or  if  accused  shot  decedent  be- 
fore the  latter  manifested  any  intention  of  of- 
fering resistance,  or  if,  at  the  time  of  the 
shooting,  accused  knew  his  own  life  was  not 
in  danger,  nor  he  threatened  with  greot  bodily 
injuiy,  then  he  would  not  be  justified  in  taking 
decedent's  life. 

Appeal  from  district  court,  Austin  county; 
L.  W.  Moore,  Judge. 

Henry  Bartay  was  convicted  of  manslaugh- 
ter, and  appeals.    Reversed. 

Jno.  P.  Bell,  J.  S.  Brewer,  and  C.  G.  Krue- 
ger,  for  appellant  Robt  A.  John,  Asst  Atty. 
Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
manslaughter,  and  Ids  punishment  was  as- 
sessed at  confinement  In  the  penitentiary  for 
a  term  of  two  years. 

The  salient  features  of  the  evidence  are 
presented  hy  the  testimony  of  Mrs.  Anna 
Undemann  and  defendant  We  make  a  brief 
synopsis  thereof.  Mrs.  Lindemann,  the  wid- 
ow of  deceased,  testified:  Tbut  she  was 
present  at  the  killing.  "On  October  7,  1901, 
after  dinner,  myself,  my  husband,  and  our 
little  child  went  from  home  to  Industry  to 
see  a  docttw.    We  traveled  In  a  buckboard. 


driving  one  horse.  On  out  way  borne,  when 
about  one-fourth  of  a  mOe  tberefrom.  we 
met  defendant.  Defendant  said,  'Fritz, 
stop.'  My  husband  did  not  stop,  but  replied, 
'Have  you  come  to  arrest  me,  or  to  pay  me 
what  you  owe  me?  Defendant  said,  'I  came 
to  arrest  you.'  My  husband  said.  'Well, 
come  on  to  the  bouse,  and  we  will  talk  the 
matter  over.'  We  drove  on,  defendant  fol- 
lowing on  horseback.  When  we  got  to  the 
gin  where  the  road  turns  off  to  NelsonvUle, 
defendant  again  called  to  my  husband  to 
stop,  but  we  drove  on.  When  we  got  to  the 
gate  opening  into  our  horse  lot,  my  husttand 
got  out  to  open  the  gate,  having  his  buggy 
whip  in  his  band.  He  got  out  on  the  right 
side  of  the  bw^board,  and  walked  up  on 
the  right  side  of  the  horse.  At  tbls  time 
defendant  rode  up  to  the  horse's  bead,  on 
the  left  side  of  the  horse,  and  said,  "Now, 
stop,  B^ritz,'  and  at  the  same  time  pulled  his 
pistol.  I  said,  'Oh,  Bartay,  Bartay!  don't 
shoot  EYltz.  Have  regards  for  me  and  my 
children.'  And  my  husltand  said.  'My  whip 
is  Just  as  good  as  his  pistol.'  At  this  time, 
defendant  shot,  my  husband  trying  to  knock 
the  pistol  up  with  his  buggy  whip.  When 
the  first  shot  fired,  my  husband  ran  up  and 
caught  hold  of  defendant;  and  the  defendant 
then  got  down  from  his  horse  and  fired  two 
more  shots,  while  standing  cm  the  ground, 
facing  my  husband.  My  busband  tben  grab- 
bed defendant  and  they  fell;  my  husband 
falling  on  top  of  defendant  Defendant  then 
crawled  out  from  under  my  husband,  and 
picked  up  a  hat,  and  left  on  foot  My  hus- 
band did  not  have  a  stick  in  his  bands,  but 
only  the  buggy  whip.  Defendant  shot  my 
husband  before  my  husband  did  anything, 
and  before  defendant  got  off  his  horse.  I 
begged  defendant  not  to  shoot  my  busband, 
but  to  have  regard  for  myself  and  child. 
Deceased  had  nothing  in  his  hand  except  his 
buggy  whip.  He  had  no  stick,  and  took  none 
from  the  buckboard."  Defendant,  Bartay, 
testified  in  his  own  behalf  substantially  as 
follows:  That  he  was  constable  of  the  Xe!- 
sonville  precinct  of  Austin  county  on  Octo- 
ber 7.  At  the  Bohemian  ball  at  Nelsonville 
on  October  6th,  about  10  o'clock  tbat  night 
deceased  had  some  controversy  about  a  ticket 
at  the  beer  stand  with  Schiller,  who  was 
keeping  it;  Peters  being  with  deceased. 
"Deceased  said  to  me,  'Henry  you  are  con- 
stable, but  God  damn  you!  you  can't  arrest 
me.'  I  replied  to  bim  tbat  so  far  I  had  seen 
nothing  for  blm  to  be  arrested,  but  that  I 
wanted  him  to  keep  the  peace.  Deceased 
then  grew  violent  and  cussed  me  for  a  son 
of  a  bitch,  and  said  I  was  not  man  atough 
to  arrest  him;  that  I  did  not  bave  hair 
enough  on  my  knees;  tiiat  it  would  take  the 
high  sheriff  to  arrest  blm.  I  again  told  him 
that  I  did  not  want  to  arrest  him,  but  want- 
ed him  to  ke^  the  peace.  He  then  pulled 
out  his  knife,  opened  it  and  waved  It  over 
bis  bead,  and  said  be  would  cut  my  damn 
guts  out    I  told  him  to  put  up  bis  knife. 
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He  put  It  in  bis  coat  pocket,  open,  and  held 
up  both  hands,  and  again  cussed  me,  and  said 
I  could  not  arrest  him.  Henry  Peters  then 
tool!  hold  of  me  and  told  me  I  could  not 
arrest  Fritz,  as  he  had  more  right  than  I 
did;  said  he  [Peters]  was  a  U.  S.  detective. 
Otto  Wlnke  came  up  and  took  deceased  to 
the  beer  stand,  and  they  drank  some  beer. 
Frank  Elcek  went  over  to  my  house  at  my 
request  to  get  handcuffs,  but  said  my  wife 
could  not  find  them.  I  then  went  otter 
tbena,  and,  when  I  returned,  Llndemann  and 
his  friends  had  gone.  While  Llndemann  was 
talking  to  me  that  night,  something  was 
said  about  a  small  debt  I  owed  him;  and  I 
told  him  if  he  would  walk  over  to  my  house 
1  would  pay  him,  which  he  declined  to  do. 
The  next  day  I  went  before  the  Justice  of 
the  peace,  and  made  complaints  against 
Henry  Peters,  Otto  Winke,  and  deceased  for 
disturbing  the  peace.  The  Justice  issued 
warrants  for  their  arrest,  and  placed  them 
in  my  hands.  Before  gohig  to  arrest  either 
of  the  parties,  I  filled  out  blank  bonds.  I 
met  Henry  Peters  In  town  that  afternoon, 
an4  served  the  warrant  on  him.  He  imme- 
diately gave  bond,  and  pleaded  guilty  to  the 
charge.  I  then  got  on  my  horse  and  rode 
over  to  the  home  of  deceased,  and  found  him 
away.  I  then  went  on  to  his  brother-in- 
law's.  Otto  Wlnke's.  He  was  near  the  house, 
in  the  field.  He  came  up  to  the  house,  and 
I  told  him  what  I  wanted,  and  read  the  war- 
rant to  him.  He  said,  'All  right,'  and  I 
handed  him  ah  appearance  bond.  *  *  *  I 
told  him  he  could  sign  the  bond,  and  get  bis 
father  to  sign  same  with  him,  and  bring  it 
to  me  the  following  day,  which  be  agreed  to 
do.  •  •  •  I  then  left,  and  went  back  to 
Lindemann's,  about  160  yards  from  Wlnke's, 
and  saw  Jno.  Balucek  at  the  gin  house.  I 
asked  him  if  Llndemann  had  returned.  He 
said,  "Xo.'  •  •  •  I  decided  to  go  up  the 
road  toward  Industry,  and,  If  I  did  not  meet 
Liademann,  to  go  on  home.  Before  I  got  to 
this  road,  I  met  Llndemann,  with  his  wife 
and  child,  in  a  buckboard.  I  turned  out  of 
the  road,  and  said,  "Good  evening.'  Mrs. 
Llndemann  spoke,  but  Fritz  did  not  say  a 
word.  I  then  said,  'Oh,  Fritz,  stop.  I  have 
a  warrant  to  arrest  you  for  disturbing  the 
peace  at  Nelsonville  yesterday.'  He  replied, 
'Come  on  to  the  house.'  He  did  not  stop 
at  all,  but  kept  going.  I  followed  on  behind, 
and,  when  we  got  within  a  short  distance  of 
bis  house,  he  turned  his  head  and  said  to 
me,  Tou  are  the  constable  at  Nelsonville, 
are  you  not?  I  replied,  'Yea,  Fritz,  you 
know  I  am.'  He  then  said,  'You  God  damn- 
ed son  of  a  bitch!  did  I  not  tell  you  that  you 
could  not  arrest  me?  I  replied,  'But  I  have 
a  warrant  for  your  arrest'  When  he  got 
close  to  his  lot  gate,  he  whlpi>ed  up  his  horse 
and  rushed  up  to  the  gate,  and  got  out  on 
tbe  opposite  side  of  the  buckboard  from  me, 
and  started  towards  the  gate.  I  did  not 
want  him  to  go  Into  the  bouse,  so  rode  up 
on  tbe  left  side  of  his  horse  and  told  him 
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to  stop;  that  he  now  had  his  family  at  home. 
He  then  ran  around  his  horse  with  a  stick 
in  his  hand.  I  turned  my  head,  and  called 
his  workman,  Balncek.  Deceased  then  struck 
me  two  licks  over  the  head  and  face  with 
the  stick,  knocking  me  over  somewhat  to  the 
left  side;  maldng  my  nose  and  mouth  bleed 
freely.  I  then  pulled  my  pistol  and  at- 
tempted to  strike  deceased  with  it  He 
caught  the  pistol  with  one  hand,  and  me  with 
the  other,  and  pulled  me  off  of  my  horse,  to 
tbe  left  side.  As  I  was  being  pulled  from 
the  horse,  the  pistol  fired.  I  was  then  pulled 
to  the  ground,  falling  on  my  knees.  Deceas- 
ed still  held  me  and  the  pistol.  He  was  up 
over  me,  and  we  we?e  fighting  and  strug- 
gling for  the  pistol.  Deceased  pushed  me 
over  backwards  on  the  ground.  I  knew  it 
was  life  or  death.  The  pistol  fired  again, 
and  then  a  third  tlm&  At  the  third  shot,  de- 
ceased loosed  bis  bold  on  the  pistol,  and  fell 
forward  on  my  left  arm.  I  then  crawled  out 
from  under  deceased,  picked  up  a  hat,  look- 
ed and  saw  my  horse  was  gone,  and  left  on 
foot  •  •  •  Deceased  struck  me  twice 
over  the  head  before  1  drew  my  pistol  and 
attempted  to  strike  him." 

Appellant  contends  that  tbe  court  should 
have  charged  tbe  law  of  self-defense.  We 
think  the  court  should  have  so  charged,  as 
appellant's  testimony  clearly  presents  this  is- 
sue. He  also  contends  that  the  court  misdi- 
rected the  Jury  as  to  the  law  of  manslaugh- 
ter. This  charge  is  in  the  usual  form,  and, 
without  copying  it  In  detail,  we  would  say 
that  it  is  applicable  to  the  facts. 

The  third  ground  of  the  motion  for  new 
trial  complains  of  the  following  portion  of 
the  court's  charge,  to  wit:  "If  defendant 
used  the  warrant  of  arrest  as  a  mere  pretext 
for  killing  deceased,  or  if  defendant  did 
shoot  deceased  before  deceased  manifested 
any  intention  of  offering  serious  resistance, 
or  if,  at  the  time  of  shooting,  defendant  knew 
his  own  life  was  not  in  danger,  nor  he 
threatened  with  great  bodily  injury,  then  he 
would  not  be  Justified  In  taking  the  life  of 
deceased,"  etc.  Appellant  objects  (1)  be- 
cause there  was  no  evidence  to  warrant  this 
charge;  (2)  because  the  same  was  calculated 
to  impress  the  Jury  with  tbe  Idea  that  the 
court  was  of  the  opinion  that  defendant  used 
the  warrant  of  arrest  as  a  mere  pretext  for 
killing  deceased;  and  (3)  because  said  charge 
was  calculated  to  mislead  the  Jury,  and  to 
forcibly  direct  their  minds  to  an  Issue  not 
made  by  any  evidence.  The  testimony  of 
other  witnesses  than  those  above  detailed 
shows  that,  on  the  evening  before  the  homi- 
cide, deceased  and  appellant  had  had  a  very 
serious  colloquy  and  dispute,  in  which  de- 
ceased Informed  appellant  that  be  could  not 
arrest  him,  and  timt  no  one  but  the  "high 
sheriff"  was  able  to  do  so.  A  short  while 
before  tbe  homicide,  appellant  in  talking  to 
another  witness,  informed  him,  after  inquir- 
ing for  deceased,  that  be  had  a  warrant  for 
him,  and  that  he  (appellant)  would  show  de- 


Digitized  by 


Google 


118 


87  SO  UTH WBSTKHN  RBPORTBH. 


ffer. 


ceased  -what  were  the  rights  of  an  officer. 
These  statements,  taken  In  connection  with 
appellant's  statement  and  the  statement  of 
the  wife  of  deceased,  we  take  it  ndsed  tttt 
Issue,  and  the  court  did  not  err  In  ao  char- 
gins- 

For  the  failure  of  the  cotirt  to  charge  the 
law  of  self-defense,  the  judgment  is  revert- 
ed, and  the  cause  remanded. 


AMUNSDKN  ▼.  STATE. 

<Coart  of  Criminal  Aweata  of  Texas.    Martk 

19,  l90e.) 

RAPE-IlfTEinv.AOeRAVATBD     AtBJLWT-Ut- 
BTRUCnONS— JDBT. 

Where,  in  a  proaecntion  for  attempted 
rape  of  a  girl  of  10  years,  the  eyidence  Is  anch 
that  a  conriction  of  aggravated  assault  wocld 
be  justified,  it  is  error  not  to  sobmit  that  issue 
to  the  jurj,  who  must  determine  tlie  intent  of 
the  accuseo. 

Appeal  from  district  court,  Dallas  county; 
Obas.  F.  Ollnt,  Judge. 

John  Amonsden  was  convicted  of  assanlt 
with  Intent  to  rape,  aad  avpeals.    Reversed. 

Robt  B.  Seay,  for  appellant.  RobC  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  con- 
victed of  assatllt  wtlli  Intent  to  rape,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  26  years.  The 
following  are  Babsrtantially  the  facts  ad- 
duced on  the  trial:  Prosecutrix,  Ada  Miller, 
testifled:  That  she  "was  not  yet  10  years 
old;  that  In  East  Dallas,  near  the  corn  mill, 
defendant  caught  me  and  sftarted  to  put  me 
in  an  empty  box  car  standing  on  the  track; 
that  he  then  dragged  me  under  the  porch  of 
the  com  min,  and  laid  me  down  on  the 
ground,  and  laid  down  on  top  of  me.  I 
was  lying  on  my  back,  and  he  was  lying  on 
his  stomach  on  top  of  me.  I  was  crying, 
and  he  choked  me.  He  started  to  put  hla 
hand  in  his  pocket  to  get  his  knife,  and  I 
cried,  and  asked  him  not  to  kill  me,  and  he 
got  off  of  me,  and  I  ran  home.  There  were 
vehicles  passing  at  the  time.  I  went  home 
crying,  and  met  my  mother  on  the  way,  and 
told  her  about  it"  She  responded  to  ques- 
tion propounded  that  she  did  not  know 
whether  or  not  defendant  tried  to  raise  her 
clothing  or  anything  of  the  kind.  She  Iden- 
tified defendant  as  the  man.  Mrs.  Ada  Mil- 
ler, mother  of  the  prosecutrix,  testifled  that: 
"She  heard  the  child  crying  at  the  top  of  her 
lungs,  and  in  the  most  agonizing  tones.  The 
screaming  aroused  the  whole  neighborhood, 
and  attracted  my  attention,  and  that  of  ev- 
erybody in  the  neighborhood.  At  first  her 
voice  was  so  unnatural  that  I  did  not  recog- 
nize it.  She  was  very  much  frightened,  and 
told  nre  that  a  man  had  caught  her  and  car- 
ried her  nnder  the  porch  of  the  house,  and 
laid  down  on  her  and  choked  her,  and  tried 
to  get  his  knife  out  of  his  pocket  to  kill  her; 


and  that  she  bad  cried  and  asked  him  not  to 
kill  her;  that  he  had  gotten  off  of  her  and 
she  had  come  home."  Wm.  Holland,  testi- 
fled that  after  proper  warning  given  defend* 
ant  he  made  the  foHowing  statement:  "Hy 
name  is  John  Amxmsden.  I  have  been  liv- 
ing In  Galveston  for  the  past  two  years.  I 
was  bom  in  Norway  aboot  30  years  ago.  I 
have  been  working  on  the  pile  driver  at 
Athens  for  16  or  17  days  before  I  came  to 
Dallas.  I  got  here  Tuesday  morning,  June 
4,  1901.  I  had  been  drinking  some  with  my 
IMirtner  Tuesday  morning.  Remember  meet- 
ing the  Itttle  girl  Tuesday.  I  do  not  remem- 
ber what  time  of  the  day  it  was,  though  I  do 
know  it  was  dayll^t  I  did  not  try  to  pnt 
her  in  the  box  car  by  force;  bat  I  did  ask 
her  if  she  would  get  In  the  box  car.  She 
said  no;  she  could  not  I  did  not  take  hold 
of  her  hand  tin  we  got  to  the  house  that 
sits  up  high  above  the  ground.  I  took  her 
nnder  the  house,  but  did  not  lay  down  on 
top  of  her,  start  to  unbotton  my  pants,  or 
attempt  to  hurt  her  any  way.  When  the 
little  girl  identified  me  at  the  police  sta- 
tion, I  then  recognized  her  as  the  little  girl 
I  had  been  with  Tuesday." 

Error  is  urged  becanse  the  court  failed  to 
submit  the  issue  of  aggravated  assault 
Where  two  intents  can  be  deduced  from  ttie 
testimony,  one  being  more  favorable  to  the^ 
accused.  It  Is  incumbent  on  the  court  to  sub- 
mit that  which  is  most  favorable  for  the 
decision  of  the  Jury.  Under  our  decisions, 
unless  the  Intent  of  the  accused  is  clear  and 
unequivocal  to  have  Intercourse  with  the 
prosecutrix,  then  the  Issue  of  assault  either 
aggravated  or  simple,  as  the  facts  may  de- 
termine, should  be  submitted.  It  is  the 
province  of  the  Jury,  and  not  the  court  to 
determine  the  intent  of  the  accused.  We 
are  of  opinion,  therefore,  that  the  court  was- 
in  error  in  not  submitting  the  issue  of  ag- 
gravated assault.  For  this  reason  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


DUFFY  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Hardt 

19,  1902.) 

HOMICIDE-CONTINUANCE    FOR   ABSENT  WIT- 
NBSSES-3ELF-DBFBNSE. 

Where,  ou  a  trial  for  murder  defendant 
pleaded  self-defense,  and  the  testimony  made 
an  issue  whether  the  meeting  at  wluch  the 
killing  occurred  had  been  sought  by  defend- 
ant for  the  purpose  of  provoking  a  difficulty, 
to  that  the  Quefition  of  self-defense  would  not 
arise,  or  for  the  purpose  of  talking  over  some 
matters  in  controversy  between  the  parties  in 
a  friendly  manner,  it  was  error  to  refuse  a 
continuance  because  of  the  absence  of  wit- 
nesses by  whom  defendant  desired  to  show 
that  deceased  had  threatened  to  have  trouble 
with  defendant,  and  had  stated  that  he  once 
before  bad  attempted  it,  but  that  defendant 
had  escaped. 

Appeal  from  district  conrt,  Milam  county; 
J.  C.  Scott  Judge. 
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Tom  Ovity  was  eonvleted  of  manslaught^:, 
«nd  appeals.    Berersed. 

A.  W.  Gibson  and  R.  Lyles,  for  appellant. 
Robt  A.  John,  Aast  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  P,  3,  Appellant  was  conTlct- 
ed  of  manslaogbter,  and  his  punishment  as- 
sessed at  confinement  In  the  penitentiary  for 
a  term  of  two  years. 

Appellant  sought  a  continuance  on  account 
of  the  absence  of  QulUIn  and  Mlms.  By 
Quill  in  It  was  expected  to  be  shown  that  de- 
ceased, Ray,  told  him  that  when  be  was 
through  work  In  appellant's  neighborhood, 
and  had  his  trunk  packed  ready  to  leave,  he 
Uitended  to  have  a  difficidty  wltii  appellant, 
and  not  fight  blm  fairly,  but  was  gohig  to 
make  the  first  pass  do;  that  he  had  tried 
to  catch  appellant  in  his  (appellant^s)  bottom 
field,  and  that  appellant  had  whipped  np  his 
horses  and  escaped,  and  he  had  been  unable 
to  catch  him.  By  Mtms  it  was  expected  to 
be  shown  that  at  the  bouse  of  one  Dean, 
where  deceased  was  then  boarding,  deceased 
stated  to  witness  that  before  be  left  the 
nelgbborhood  he  was  determined  to  have  a 
dlflacnlty  with  appellant,  and  was  going  to 
do  blm  up,  and  would  leave  tbe  country; 
that  be  wanted  to  go  to  witness'  house  the 
first  night  after  the  difficulty.  Witness  then 
lived  about  25  miles  from  Dean's  residence, 
at  which  the  conversation  occurred.  Viewed 
from  the  standpoint  of  tiie  motion  for  new 
trial,  tbe  court  erred  In  not  granting  this  con- 
tinuance. These  were  communicated  threats. 
AtKnit  19  days  prior  to  the  killing  on  Sun- 
day, tbe  conversation  occurred  between  ap- 
pellant and  Cloud,  about  tbe  comers  of  the 
lease.  Cloud  owned  the  farm  under  the  con- 
trol of  appellant  Deceased  began  to  talk 
abont  tbe  matter,  and  hindered  the  conversa- 
tion,  and  appellant  remarked  to  Bay,  "I  am 
di^g  tbe  talking,"  which  made  deceased 
mad.  Appellant  then  asked  Ray  if  he  got 
mad.  Ray  replied  In  the  negative.  The  fol- 
lowing day,  however,  deceased  had  a  settle- 
ment with  appellant  for  his  board  at  appel- 
lant's house.  The  evening  before  the  killing, 
QuUlln  informed  appellant  that  deceased  said 
that  be  had  run  appellant  in  the  bottom,  and 
wanted  to  catch  and  whip  him;  that  he  whip- 
ped np  bis  horses  and  escaped.  On  the  same 
day.  and  shortly  afterwards,  appellant  asked 
Luttrell  if  he  had  heard  deceased  make  tbe 
statement.  He  said  he  had  not,  but  had 
beard  various  other  i>artles  say  that  he  had 
made  It.  Lnttrell  then  told  appellant  that  he 
had  beard  Ray  say  that  when  be  was  done 
work,  and  bad  his  trunk  packed  to  leave 
tbe  community,  he  was  determined  to  have  a 
difficulty  with  appellant  before  he  left,  and 
intended  to  do  him  up.  In  tbe  afternoon 
of  tbe  same  day,  appellant  and  his  wife, 
while  driving  along  in  a  buggy,  saw  deceased, 
and  asked  him  to  meet  him  at  the  wire  gate 
near  bla  house  on  tbe  following  morning; 
that  be  wanted  to  ask  him  about  some  re- 


ports he  had  heard  circnlated  In  tbe  com- 
munity about  him.  The  next  morning  (gun- 
day)  Luttrell,  Waldrlp,  and  appellant  west 
to  tbe  gate.  A  little  later,  deceased,  Dick 
Riddle,  and  Tom  Cloud  came  up.  They  all 
talked  friendly  for  a  while,  and  appellant 
finally  said  to  Ray,  "We  have  met  this  morn- 
ing to  talk  this  matter  over  in  a  friendly 
way."  Deceased  said,  "Well,  what  Is  Itr' 
Appellant  then  asked  him  about  bis  saying 
he  rah  him  in  the  bottom.  Deceased  denied 
it,  and  appellant  said,  "All  right"  Appel- 
lant further  asked  him  about  bis  saying  he 
was  going  to  whip  him  (appellant)  and  do 
hhn  up.  He  said,  "Who  told  you  that?" 
Appellant  said,  "The  man  Is  here  that  told 
me."  Deceased  then  said,  "Yon  are  the  only 
one  acting  a  damn  fool  in  the  whole  busi- 
ness." Appellant  replied,  "Show  me  how  I 
am  acting  a  damn  fool?"  Deceased  then 
said,  "You  have  your  knife.  Put  It  up." 
Appellant  Immediately  shut  up  tbe  knife  and 
put  it  in  his  pocket  Deceased  then  grabbed 
McCalla's  walking  stick,  and  struck  appel- 
lant on  the  head,  knocking  blm  down,  which 
stunned  him  for  an  instant,  and  he  bad  some 
difficulty  In  regaining  his  feet  staggering  as 
he  got  up.  Appellant  states  tbat  when  be 
came  to  himself  deceased  was  advancing  on 
him,  making  a  motion  as  though  to  get  some- 
thing from  his  pocket  As  he  approached, 
appellant  stated  he  saw  a  knife,  or  what  he 
took  to  be  a  knife,  tn  the  hand  of  deceased, 
and  he  jerked  his  pistol  and  shot  Deceased 
continued  to  advance,  and  appellant  fired  tbe 
second  shot  just  as  deceased  reached  him. 
The  last  shot  caused  him  to  stop,  and  the 
firing  ceased.  This  meeting,  so  far  as  appel- 
lant was  concerned,  raised  the  issue  squarely 
that  it  was  for  a  friendly  puri>oee,  and  with 
the  view,  in  a  friendly  manner,  to  inquise 
about  tbe  matters  deceased  had  stated  with 
reference  to  appellant  If  this  meeting  was 
for  the  purpose  of  provoking  a  difficulty  with 
deceased,  either  to  kill  or  infilct  injury  upon 
him,  then  the  question  of  self-defense  would 
pass  out  of  the  case.  As  was  said  in  Shan- 
non's Case,  35  Tex.  Cr.  R.  2,  28  S.  W.  687, 
60  Am.  St.  Rep.  17:  "The  Jury  having  found 
manslaughter,  the  question  arises,  do  tbe 
facts  proven  to  have  attended  the  homicide 
show  an  intent  or  purpose  on  the  part  of  ap- 
pellant to  provoke  a  difficulty?  If  deceased 
was  the  aggressor,  without  provocation  on 
the  i>art  of  appellant,  the  latter  cannot  be 
held  responsible.  There  Is  no  question  that 
one  may  speak  to  another  about  derogatory 
charges  or  statements  made  or  circulated  by 
such  other  person  against  him,  without  in- 
tending or  even  desiring  to  provoke  a  diffi- 
culty; and,  knowing  snch  other  person  is 
armed,  be  may  also  arm  himself,  not  to  pro- 
voke a  difficulty  or  to  produce  an  occasion 
for  Injuring  the  other,  but  to  act  if  neces- 
sary, in  self-defense.  If,  then,  in  an  att«npt 
to  adjust  the  trouble  or  reach  an  onderstand- 
Ing,  without  any  provocation  on  defendant's 
part  the  Insult  or  charge  complained  of  la 
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not  only  perslated  hi,  but  publicly  repeated, 
and  defendant,  roused  to  passion  thereby,  re- 
plies In  terms  equally  Insulting,  and  Is  Im- 
mediately attacked,  and  finally  kills,  but  only 
in  defense  of  his  life,  we  cannot  bold  him 
guilty  of  any  crime.  To  hold  otherwise 
would  be  to  deny  a  man  the  right  to  notice 
any  insult  or  Interrogate  the  author  of  any 
charge  because  he  would  forfeit  the  right  to 
defend  his  life  if  he  should  be  attacked. 
The  tendency  of  the  right  to  abuse  is  no  an- 
swer to  the  right  itself.  The  fact  that  one 
with  a  grievance  arms  himself,  and  seeks  an 
Interview  with  the  man  who  wrongs  him,  is 
not  necessarily  a  provocation,  nor  does  it 
place  the  injured  party  in  the  wrong."  In 
order  to  forfeit  the  right  of  self-defense  the 
party  seeking  his  antagonist  must  "willingly 
and  knowingly  use  language  or  do  acts  rea- 
sonably calculated  to  lead  to  an  affray  or 
deadly  conflict"  Cartwrlghes  Case,  14  Tex. 
App.  502.  "And,  unless  the  acts  are  clearly 
calculated  or  intended  to  have  such  an  effect, 
the  right  of  self-defense  is  not  compromitted, 
«ven  though  the  party  armed  himself  and 
went  there  for  the  purpose  of  a  difficulty." 
White  T.  State,  23  Tex.  App.  IM.  8  S.  W. 
710;  Shannon's  Case,  supra. 

While  appellant  had  been  Informed  of  the 
tlireata  made  by  deceased,  he  had  the  right 
to  approach  him,  and  in  a  friendly  manner 
ask  him  in  regard  to  what  he  had  been  say- 
ing, without  tn  any  way  compromising  his 
right  of  self-defense.  The  absent  testimony, 
if  true,  or  if  believed  by  the  jury  to  be  true, 
bore  dhrectly  upon  the  subject-matter  of  the 
Interview  sought  by  appellant  This  was  the 
first  application,  and  appellant  had  the  right 
under  our  law  and  decisions,  to  have  this 
testimcmy  before  the  jury.  White's  Ann. 
Code  Cr.  Proc.  {  610.  It  Is  substantially 
shown  by  all  the  testimony  that,  when  the 
conversation  came  up  between  appellant  and 
-deceased,  It  occurred  practically  as  stated 
above.  If  that  be  true,  or  there  is  a  reason- 
able doubt  of  its  truth,  appellant's  right  of 
self-defense  was  in  no  way  compromitted, 
and  the  absent  testimony  would  have  had  a 
pertinent  bearing  on  the  case.  Threats  to 
take  life,  unless  the  accused  brings  on  the 
difficulty,  if  .such  threats  are  accompanied 
by  some  act  manifesting  an  intention  to  ex- 
ecute them,  are  always  pertinent  and  relevant 
in  cases  of  this  character.  In  order  to  justi- 
fy the  trial  court  In  its  action,  there  must 
have  been  not  only  such  a  conflict  in  the 
testimony,  but  the  inculpatory  facts  must  be 
shown  to  be  so  strong  that  they  render  the 
truth  of  the  facts  set  forth  ha  the  application 
improbable.  Hollls  v.  State,  0  Tex.  App. 
643;  McAdams  r.  Same,  24  Tex.  App.  86,  6 
S.  W.  826;  Hooper  v.  Same,  29  Tex.  App. 
614,  16  S.  W.  665;  Mitchell  v.  Same,  36  Tex. 
Cr.  K.  279,  33  S.  W.  367,  38  S.  W.  456;  Henry 
T.  Same,  38  Tex.  Cr.  R.  306,  42  S.  W.  569. 
In  the  case  In  hand  there  was  practically  no 
conflict  on  the  testimony  as  to  the  probable 
truthfulness  of  the  absent  testimony,  but  the 


everwhelming  weight  It  not  all  the  testi- 
mony, shows  that  these  threats  had  been 
made.  And  it  certainly  Is  true,  if  the  state's 
testimony  Is  to  be  credited,  that  deceased 
was  the  attacking  party,  under  the  circum- 
stances above  detailed. 

For  the  refusal  of  the  court  to  grant  the 
continuance,  the  judgment  is  reversed,  and 
the  cause  remanded. 


MORGAN  ▼.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

19,  1902.) 

HOlflCIDB— SBLF-DBFEiNSB  —  INSTRUCTIONS  — 
MANSLAUOHTER— EVIDENCE— IMMA- 
TERIAL ERROR-^UROR. 

1.  Defendant  charged  with  murder,  was  the 
aggreBsor  in  a  quarrel  with  a  brother  of  de- 
ceased, in  which  such  brother  was  woonded 
and  fled  from  the  scene.  Deceased,  who  was  iu 
another  pai-t  of  the  store,  then  attacked  de- 
fendant at  first  with  a  knife  and  then  with  an 
ax  handle.  Defendant  then  shot  and  wound- 
ed deceased,  who  dropped  his  weapon,  and  ran 
out  of  and  around  the  store,  and  into  the  cel- 
lar, where  defendant  followed,  and  shot  him 
a^ain  through  the  heart.  The  court,  in  char- 
ging as  to  manslaughter  and  self-defeuse,  re- 
ferred to  the  difficulty  with  the  brother,  and 
stated  that  "if  the  jury  found  that  such  dif- 
ficulty had  ended,"  and  at  that  juncture  de- 
ceased attacked  defendant,  then,  under  the 
further  circumstances  stated  in  the  charge, 
they  might  find  the  defendant  guilty  of  man- 
slaughter, or  that  the  homicide  was  justified. 
Held,  that  defendant  was  not  prejudiced  by 
predicating  the  right  of  self-defense  or  the  de- 
gree of  the  offense  on  the  difficulty  with  the 
brother  being  ended,  since  it  was  undisputed 
that  such  difilculty  had  ended. 

2.  On  a  trial  for  murder  the  court  charged 
that  if,  after  a  difficulty  brought  on  by  defend- 
ant with  the  brother  of  deceased  had  terminat- 
ed, "deceased  made  an  attack  on  defendant 
with  a  knife  or  ax  liandle,  if  said  attack  pro- 
duced in  the  mind  of  defendant  a  reasonable 
fear  of  great  bodily  injury,  then  the  deceased 
would  be  justified  in  shooting  and  killing  de- 
ceased. If,  however,  at  that  juncture,  deceased 
fled  and  abandoned  the  conflict  and  all  dan- 
ger, real  or  apparent,  to  defendant  had  ceased, 
he  would  not  be  justified  in  pursuing  and  kill- 
ing deceased,  unless  defendant  t)elieTed  from 
the  appearances,  as  presented  to  him,  that  de- 
ceased was  only  fieeing  to  gain  a  vantage 
ground  from  which  he  could  renew  the  at- 
tack." Beld,  that  such  charge  did  not  un- 
duly limit  the  right  of  pursuit. 

3.  Wliere,  on  a  trial  for  murder,  the  court, 
in  the  charge  as  to  self-defense,  by  a  manifest 
error  used  the  word  "deceased"  where  the 
word  "defendant"  was  intended,  and  it  Is  evi- 
dent the  jury  could  not  have  been  misled 
thereby,  the  error  was  immaterial. 

4.  Where  defendant  shot  deceased  in  his 
store,  and  after  he  had  run  out  of  and  around 
the  store,  and  into  the  cellar,  defendant  shot 
him  again,  when  he  instantly  died,  and  an  ex- 
amination of  the  body  showed  that  one  bullet 
passed  through  his  heart  and  would  cause  al- 
most instant  death,  it  was  not  error  for  the 
coui-t  to  assume  In  its  charge  that  the  last 
shot  was  the  one  which  caused  the  death. 

6.  Where  there  were  two  men  of  the  same 
name,  each  being  a  competent  juror,  and,  after 
one  was  subpoenaed,  by  agrreement  between 
them  the  other  attended  court,  was  acceptetl, 
and  sat  on  the  trial  of  defendant  for  murder, 
the  change  not  being  discovered  until  after 
the  trial,  there  was  no  eiTor  of  which  defend- 
ant can  complain. 
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Appeal  from  district  coort,  Fayette  c<nm< 
ty;  L.  W.  Moore,  Judge. 

li.  T.  Morgan  waa  conrlcted  of  murder  In 
the  second  degree,  and  appeals.    Affirmed. 

Brown,  Lane  &  Garwood  and  Woiters  & 
Lane,  for  appellant  Robson  &  Duncan  and 
Kobt.  A.  Jolin,  Asst  Atty.  Gen.,  for  the 
State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  murder  In  tbe  second  degree,  and  his 
punishment  assessed  at  confinement  in  the 
penitentiary  for  a  term  of  five  years;  hence 
this  appeaL 

The  difficulty  over  which  this  homicide  re- 
sulted grew  out  of  a  difference  between  the 
parties  In  regard  to  the  payment  of  $33.E>0, 
being  a  fine  assessed  against  a  negro  by  the 
name  of  Llgon.  Deceased,  Charley  Barn- 
hlll,  and  his  brother  Will,  together  with  de- 
fendant, L.  T.  Morgan,  and  his  two  In-otbers 
John  and  WIU,  composed  the  firm  of  Morgan 
&  BarnhlU,  doing  a  mercantile  business  at 
Plum,  Fayette  county.  The  Bamhills  appear 
to  have  conducted  the  business,  but  the  Mor- 
gans were  Interested  In  the  firm.  The  Mor- 
gans were  engaged  in  other  business  in  the 
same  town,  defendant  himself  owning  and 
running  a  saloon  situated  about  30  yards 
north  of  the  store.  In  the  spring  of  the  year 
1000  the  negro  Ligon  was  fined  for  some  mis- 
demeanor; the  fine  and  costs  amounting  to 
$33.50.  According  to  the  statement  of  Will 
Barnbin,  appellant  requested  him  to  pay  the 
amount  of  the  fine  and  costs,  but  said  noth- 
ing about  it  being  charged  against  the  firm. 
The  fine  was  paid  by  Will  Bamhill  by  an 
order  against  appellant,  L.  T.  Morgan,  whose 
name  Will  Barahlll  was  authorized  to  sign, 
and  no  charge  was  made  against  the  firm  for 
said  amount.  According  to  appellant,  the 
order  should  have  been  a  charge  against  the 
firm.  He  states  that  when  he  received  the 
receipt  he  did  not  notice  that  the  fine  was 
shown  to  hare  been  paid  by  him,  but  later  In 
the  fall  he  noticed  that  the  receipt  was 
against  him.  About  two  weeks  before  the 
homicide  he  called  on  Will  Bamhill,  the 
bookkeeper,  and  asked  him  about  It;  Charles 
(deceased)  then  being  absent  on  a  bunt  Will 
said  be  did  not  know  anything  about  It,  but 
as  soon  as  Charley  came  back  he  would  do 
what  was  right  about  it.  On  the  day  of  the 
homicide,  about  a  half  hour  to  an  hour  be- 
fore it  occurred,  appellant  called  at  the  store 
to  see  about  the  matter.  Charley  BarnhlU 
(deceased)  was  then  sitting  in  the  store.  He 
first  approached  him  and  asked  him  in  re- 
gard to  It  He  told  him  that  he  did  not 
know  anything  about  it;  that  Will  had  at- 
tended to  it  Appellant  then  walked  back  to 
the  rear  end  of  the  store  to  the  office,  where 
WIU  was.  (The  office  was  on  a  raised  floor, 
five  or  six  feet  about  the  store  floor,  and  was 
approached  by  a  flight  of  five  or  six  steps. 
Underneath  the  office  was  a  cellar,  which 
bad  two  approaches,— oue  from  the  store  by 


a  door  under  the  office  and  near  the  steps, 
and  the  other  from  the  outside  by  a  rear 
door.  There  was  also  an  east  door  of  the 
store,  caUed  a  "side  door.")  When  appeUant 
went  up  into  the  office  where  WIU  was,  tb» 
testimony  shows  substantially  that  he  asked 
him  how  it  was  about  Llgon's  fine;  that  he 
told  him  (Tharley  had  sent  the  order  to  the 
justice,  and  that  Charley  had  told  him  that 
WUl  had  sent  It;  that  it  seemed  to  him^ 
(appellant)  the  BamhiUs  were  pulling  for 
themselves.  Will  replied  that  he  was  pull- 
ing for  himself.  AppeUant  says  that  he 
then  struck  WIU  with  his  open  hand  or  fist. 
WUl  says  that  be  struck  him  with  his  open 
hand  or  fist  and,  as  he  grabbed  at  appel- 
lant, he  stabbed  at  him  with  a  knife,  and 
he  caught  the  point  of  the  blade  In  his  hand 
and  was  cut  He  then  pushed  or  shoved  ap- 
peUant out  of  the  way,  and  hurried  down  the 
steps  of  the  office.  At  this  juncture,  de- 
ceased, Charles  BarnhlU,  came  from  towards 
the  front  of  the  store,  and  started  up  the 
steps.  According  to  the  witnesses  for  the 
state,  he  passed  WUl  as  be  ran  down  the 
steps,  and  met  appeUant  about  the  head  of 
the  steps,  and  he  grabbed  or  struck  at  ap- 
peUant with  his  open  hand  or  fist  and,  ac- 
cording to  one  of  appellant's  witnesses,  he 
struck  at  him  with  a  knife.  AppeUant  him- 
self testifies  that  be  thought  he  had  a  knife, 
and  he  thought  that  he  cut  him.  At  this 
juncture  appeUant  either  struck  and  pushed 
deceased  off  the  steps,  or  deceased  jumped 
off  the  steps  onto  the  floor,  and  immediately 
grabbed  an  ax  handle  from  a  barrel  near  by, 
and  started  up  the  steps  towards  appeUant 
with  this  in  his  hand.  At  this,  according  to 
appeUant  he  said,  "God  damn  you;  put  that 
ax  handle  down  or  I  will  kill  you,"  and  then 
he  shot;  that  deceased,  who  was  about  one- 
third  of  the  way  up  the  steps,  immediately 
dropped  the  ax  handle  and  ran  out  at  the 
side  door,  and,  according  to  appeUant's  evi- 
dence, he  immediately  pursued  him  out  of 
said  door,  and  around  the  northeast  comer 
of  the  house.  Deceased  ran  into  the  ceUar. 
Appellant  came  to  the  door,  and  saw  deceas- 
ed standing  by  the  meat  stand,  with  his  left 
foot  upon  the  meat  stand,  and  slightly  lean- 
ing forward.  He  was  on  the  right  side  of 
the  meat  stand  on  entering  the  door.  His 
right  side  was  to  appellant  and  he  imme- 
diately flred.  Appellant  says  that  it  was 
dark  In  the  cellar,  and  he  did  not  know  but 
that  deceased  would  get  a  butcher  knife  and: 
jab  It  into  him.  State's  witness  Korenck, 
the  only  other  witness  who  testified  as  to 
what  occurred  In  the  cellar,  states:  That 
when  the  difficulty  began  in  the  office,  he  ran 
into  the  cellar  to  bide.  That  after  he  was 
in  there  a  short  time  he  heard  a  shot  fired 
back  near  the  steps  leading  to  the  office. 
That  he  opened  the  back  door  of  the  cellar 
and  looked  out  and  saw  Cibarley  Bamhill  at 
the  comer  of  the  house.  He  had  his  hands 
on  the  comer  of  the  house,  looking  first  to 
one  side  and  then  to  the  othw,— that  is,  look- 
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big  towards  \rbei«  witness  was,  and  then 
towai'ds  the  east  side  of  the  store.  That  h.« 
had  nothing  In  his  hand  that  he  could  see. 
Directly  he  saw  deceased  run  towards  where 
witness  was,  and  then  saw  defendant  run 
after  him  with  a  pistol  In  his  hand.  That  he 
(witnessj  ran  behind  a  cedar  post  in  the  cel- 
lar. Deceased  entered  the  cellar,  and  crouch- 
ed down  against  the  wall  behind  the  oil  tank, 
which  was  on  the  right  of  the  cellar  door, 
and  with  his  left  foot  resting  upon  the  meat 
stand,  his  beclc  towards  the  meat  stand,  and 
his  face  towards  the  wall,  and  with  bis 
bands  spread  out  on  the  wall,  looli:tng  to- 
wards the  door  sideways,  orer  his  right 
shoulder.  Defendant  came  to  the  cellar  door 
a  few  steps  behind  deceased.  He  approach- 
ed the  door  a  few  seconds  after  deceased  had 
come  Into  the  cellar.  As  be  reached  the  door 
he  "sorter  checl^ed  up  and  looked  In  there, 
and  shot  deceased."  It  was  shown  that 
deceased  received  one  shot,  which  passed 
through  his  right  arm  into  and  through  his 
body. 

Inasmuch  as  the  court's  charge  Is  criticised 
with  reference  to  the  cessation  of  the  diffi- 
culty between  appellant  and  Will  Bamhlll  In 
the  office,  we  will  state  so  much  of  the  evi- 
dence as  bears  on  that  question.  Will  Barn- 
hill's  testimony  shows  that  he  retreated  from 
the  office  as  soon  as  he  could  get  loose  from 
appellant  went  down  the  steps,  and  thence 
into  the  cellar,  through  the  store  door,  and 
bid  there;  that  as  he  came  down  the  steps 
be  met  Charley  BamhlU  going  up  the  steps; 
tbat  be  remained  bid  In  the  cellar  until  after 
deceased  was  killed;  and  the  first  he  knew 
of  this  was  when  a  brother  of  appellant  came 
to  the  cellar  door,  and  told  appellant,  "Tou 
have  killed  Charley,  and  we  are  mined,"  and 
then  be  attempted  to  go  to  his  brother,  and 
appellant  would  not  let  him.  Appellant  tes- 
tified that  when  Will  Bamhlll  started  down 
the  steps  be  thought  the  difficulty  was  end- 
ed; that  he  followed  behind  blm,  thinking 
the  whole  thing  was  over;  that  Will  disap- 
peared as  Charley  came  up  the  steps.  He 
further  testified  that,  when  he  pursued  Char- 
ley Bamhlll,  he  wanted  to  stop  him,  and  told 
blm  to  halt;  that  at  that  time  he  did  not 
know  what  had  become  of  Will,  ^d  did  not 
know  what  be  would  do  next  This  Is  a  suf- 
ficient presentation  of  the  testimony  to  dis- 
cuss the  Issues  which  arise  on  the  charge  of 
the  court 

The  court  gave  a  charge  on  murder  in  the 
first  and  second  degrees,  on  manslaughter, 
and  on  self-defense.  Appellant  particularly 
criticises  the  charge  of  the  court  on  man- 
slaughter. The  court  first  defined  man- 
slaughter, and,  among  other  things,  Instruct- 
ed the  Jury  that  the  passion  must  arise  from 
a  provocation  given  at  the  time  of  the  hom- 
icide, but  further  Instructed  them  that  It 
was  their  duty,  in  determining  the  ade- 
quacy of  the  provocation,  to  consider,  in  con- 
nection therewith,  all  the  facts  and  circum- 
stances in  evidence  In  the  case,  and,  If  such 


facts  and  circumstances  are  sufficient  to  pro- 
duce passion  In  a  person  of  ordinary  tem- 
per, then  the  law  with  reference  to  adequate 
cause  was  sufficiently  satisfied,  etc.,  and 
then  gave  a  charge  applying  in  a  general 
way  the  law  to  the  facts  of  the  case;  that 
is,  the  court  Instructed  the  Jury,  if  they  be- 
lieved from'  the  evidence,  beyond  a  reason- 
able doubt  that  defendant  killed  deceased 
In  a  sudden  transport  of  passion  aroused  by 
adequate  cause,  "as  the  same  has  been  ex- 
plained to  you,"  to  find  defendant  guilty  of 
manslaughter,  etc.  The  court  further  In- 
structed the  Jury  on  this  subject  as  follow:>: 
"If  the  Jury  believe  from  the  evidence  that 
defendant  was  engaged  in  a  difficulty  with 
William  Barnhill,  In  which  defendant  struck 
him,  and  that  defendant  brought  on  said 
difficulty,  if  you  further  find  that  said  diffi- 
culty had  ended,  and  at  that  Juncture  de- 
ceased, a  brother  of  said  William,  attacked, 
either  with  a  knife  or  ax  handle,  defendant, 
and  that  said  attack  was  adequate  cause  to 
produce  and  did  produce  that  state  of  mind 
referred  to,— that  Is,  of  anger,  rage,  suddeu 
resentment  or  terror, — sufficient  to  render  it 
incapable  of  cool  reflection,  and  if  you  fur- 
ther believe  that  in  a  few  seconds  thereafter, 
before  there  was  time  for  the  mind  to  be- 
come cool  and  deliberate,  defendant  did 
shoot  and  km  deceased.  If  be  was  not  Justi- 
fied, then  he  Is  guilty  of  manslaughter,"  etc. 
This  charge  is  objected  to  on  the  ^oiuid 
that  the  Jury  are  required  to  believe  that 
the  former  difficulty  between  defendant  and 
Will  Barnhill  had  ceased  before  they  could 
find  defendant  guilty  of  manslaughter;  that 
Is,  It  was  tantamount  to  telling  the  Jar; 
that  If  Charley  Barnhill  (deceased)  inter- 
fered while  the  difficulty  was  still  pending 
between  appellant  and  Will  Barnhill,  al- 
though appelant  was  making  no  felonious 
assault  on  said  Will  Barnhill,  and  Charley 
Barnhill  at  that  Juncture  interfered  and 
made  an  excessive  assault  upon  appellant  it 
would  be  murder  for  appellant  In  resisting 
said  assault,  to  take  the  life  of  Charley 
Barnhlll,  notwithstanding  his  mind  at  the 
time  was  under  the  Infiuence  of  sudden  ter- 
ror, arising  from  an  adequate  cause;  that 
Is,  the  charge  operated,  as  maintained  by 
appellant  to  withdraw  the  defense  of  man- 
slaughter from  the  consideration  of  the  Jury 
altogether.  Of  course,  if  the  effect  of  the 
charge  was  to  withdraw  the  issue  of  man- 
slaughter from'  the  consideration  of  the  Jury, 
it  was  error.  As  we  understand  the  law,  if 
appellant  assanlted  Will  Bamhlll  with  no 
felonious  inteot  and  Will  In  turn  made  an 
assault  on  appellant  with  a  deadly  weapon, 
and  appellant  thereupon  bad  drawn  a  weap- 
on and  slain  Will  BamhlU,  the  case  wouM 
be  one  of  imperfect  self-defense,  and  the 
killing  under  such  circumstances  would  be 
manslaughter;  and  the  same  result  would 
follow  if  Charley  Barnhill  had  interfered 
during  the  progress  of  the  difficulty,  and  bad 
attacked  appellant  with  a  deadly  weapon. 
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And  appellant.  In  defense  of  such  assault, 
had  slain  Charley  BarnhlU.  But  did  the 
Ullin£  occur  pending  the  difficulty  between 
appellant  and  Will  Bamhill?  As  we  read 
the  record,  so  far  as  any  difficulty  was  con- 
cerned between  them.  It  was  all  on  the  i>art 
of  appellant  According  to  WIU  Bamhill's 
testimony,  he  was  assaulted  by  amtellant, 
and  be  did  no  more  than  to  shove  or  push 
faim  out  of  the  way  so  as  to  effect  hla  es- 
cape; and  we  understand  this  to  be  the  ef- 
fect of  the  testimony  of  appellant  himself. 
According  to  his  evidence,  without  any  prov- 
•ocatloa  on  the  part  of  Will  Bambill  (unless 
It  be  considered  provocation  for  one  person, 
when  shart^y  Bp<Aen  to  by  another,  tttat  be 
seemed  "to  be  pulling  far  himaeU,"  to  re- 
spond that  he  was),  he  struck  him  in  tbe 
face  with  his  band  or  fist;  that  WiU  tlMn 
grabbed  him,  when  he  shoved  or  lutocked 
bim  loose,  and  he  started  down  the  steps; 
that  appelant  followed  after  him.  Appd- 
lamt  aays  "he  thought  the  whole  thing  was 
over."  Will  ran  down  Ike  steps,  and,  ac- 
«ordli>g  to  tbe  entire  testimony,  he  did  not 
again  appear  upon  the  scene,  b«t  ran  to  tbe 
cellar  and  him  himself.  Charley  Bamhill 
at  this  Juncture  cane  nmning  up  the  steps, 
as  appellant  believed,  with  a  knife.  He  was 
either  knociud  off  tbe  steps,  or  Jumped  oS, 
and  grabbed  an  ax  handle,  and  no  more  Is 
seen  by  any  witness  of  a  knife.  On  his  at- 
tempting to  come  up  the  steps  with  the  ax 
handle,  evldeetly  for  the  pnriKMe  at  strik- 
ing appellaat  with  the  same,  apprttauit 
cursed  bim,  and  told  bim  if  be  did  not  put  It 
■down  be  would  kill  him,  and  immediately 
shot  at  him.  Thereupon  deceased  threw 
down  tbe  ax  handle,  amd  ran  out  of  the 
boose.  Now,  tdhls  la  tbe  whole  difficulty 
that  ooenired,  la  tbe  office,  and  ooi  wbidi 
the  court's  charge  on  manslaughter  was 
predicated.  Now,  «■  a  fact,  tbe  difficulty  be- 
tween Will  and  appellant,  if  it  conld  be 
termed  a  dlffieulty,  bad  terminated,  and  he 
was  fleeiiv  lirMn  tbe  scene,  and  fronr.  appel- 
lant's own  standpobit  It  trad  ceased.  We 
do  not  understand  that  the  court  is  rcqvired 
to  do  UDore  than  te  address  bis  charge  npon 
tbe  actual  state  of  facts  or  upon  tbe  appar^ 
ent  state  of  facts.  We  have  seen,  both  ac- 
tnally  and  apparently,  when  Charley  Bam- 
bill appeared  on  the  scene,  whatever  difficulty 
bad  existed  between  appellant  and  Will  had 
come  to  an  end,  and  the  court  did  not  com- 
mit an  error  in  predicating  its  charge  upon 
tbe  facts  proven.  In  what  has  been  said, 
of  comrse,  it  is  assumed  that  appellants  aa- 
sanlt  on  Will  was  of  a  nonfelonious  charac- 
ter; and  this  follows  appeHant's  testimony, 
and  ignores  Will's,  to  tbe  effect  that  appel- 
lant. In  the  assault  on  him,  cut  him  with  a 
knife,  and  furthermore  Ignores  that  phase 
of  tbe  testimony  which  shows  that  appellant 
came  to  tbe  place  armed,  and,  the  moment 
be  was  Interfered  with  In  his  purpose  to  as- 
«anlt  Win  BarnhlU,  drew  his  weapon.  But 
appellant  was  entitled   to   have  a   charge 


predicated  on  his  own  testimony  and  from 
ills  own  standpoint,  and  we  understand  that 
ttke  conrt  gave  such  a  charge  in  his  favor 
in  the  charge  complained  of.  More  than 
tbls,  tbe  court  gave  a  general  charge  authcM:- 
Izlng  tbe  jury  to  look  to  tbe  provocation  oc- 
casioned by  Charley  Bamhill,  and  to  all  tbe 
fftcts  and  circumstances  in  evidence  shed- 
ding light  thereon,  as  adequate  cause,  and  If 
tbe  Jury  belienred  that  snch  was  adequate 
cause,  and  passion  was  engendered  thereby,' 
to  find  defendant  guilty  only  of  manslaugh- 
ter. 

Appellant  also  complains  of  tbe  conrl^s 
charge  on  self-defense.  We  have  examined 
this  record  carefully,  and  to  our  minds  there 
Is  no  self-defense  in  tbe  case.  But  if  appel- 
lant was  entitled  to  a  charge  on  that  Issue, 
be  bad  the  full  benefit  thereof.  On  that 
subject  the  court  gave  substantially  the  fol- 
lowing charge:  "If  defendant  brought  on 
a  difflcolty  with  William  Bamhill  by  strik- 
ing bim  with  bis  fist,  but  with  no  Intention 
of  bringing  on  the  difficulty  for  tbe  purpose 
of  killing  him,  and  that  such  difficulty  was 
ended  by  the  withdrawal  or  departure  of 
said  William  from  said  difficulty,  and  tf  at 
that  Juitcture  Olucrley  Bamhill  make  an  at- 
tack on  defendant  with  a  knife  or  ax  handle, 
If  said  attack  produced  in  the  mind  of  de- 
fendant a  reasonable  Sear  of  great  bodily 
injury,  then  the  deceased  woiM  be  Justified 
In  shooting  and  kintng  deceased.  If,  bow- 
ever,  at  that  )UBctai«,  deceased  fled  and 
abandoned  the  eenflttft,  and  all  danger,  real 
or  apimrent,  to  defendant  bad  ceased,  he 
would  not  be  Justified  in  pursuing  and  kill- 
ing deceased,  unless  defendant  believed  from 
the  appearances,  as  presented  to  him,  that 
deceased  was  only  fleeing  to  gain  a  vantage 
gnround  from  wblcb  he  could  renew  the  at- 
tack." tills  charge  is  criticised  on  the  same 
account  as  tbe  charge  en  manslaughter,— that 
is,  it  predicated  tbe  right  of  self-defense 
on  the  terralnBtion  ef  the  difficulty  between 
Wfll  and  defendant;  and  because  it  Improp- 
erly limited  appeUaat's  right  of  pursuit  (that 
be  had  a  right  to  pursue  bis  adversary  until 
all  danger,  real  or  apparent;  bad  ceased),  and 
not  simply  on  the  ground  of  bis  belief  that 
deceased  was  seeking  a  vantage  ground  to 
renew  the  conflict;  and  becanse  the  latter 
portion  of  tbe  charge  is  confused,  in  that  it 
puts  the  word  "deceased"  where  "defendant" 
should  have  been  used.  It  occurs  to  us,  with 
referesne  to  tbe  first  propoeltion,  that  what 
lias  been  heretofore  said  as  to  tbe  charge  of 
the  court  on  monslaiqibter  is  applicable  to 
tbe  charge  on  self-defense,  by  a  stronger  rea- 
son. We  based  our  holding  as  to  the  charge 
on  manslaughter  on  the  ground  that  the 
charge  was  simply  responsive  to  the  facta; 
but  here.  If  appellant  was  in  the  wrong  In 
bringing  on  the  difficulty  with  Win  Bamhill, 
and  assaulted  him,  he  would  not  have  the 
perfect  right  of  self-defense,  as  against 
Charles  Bamhill,  until  that  previous  difficulty 
had  ceased.    Nor,  in  our  opinion,  does  tbe 
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charge  of  the  court  as  to  th«  flight  of  de- 
ceased, and  appellant's  self-defense  in  that 
connection,  Impinge  upon  his  rights.  The 
jury  were  told  that  If  aU  danger,  real  ix  ap- 
parent, had  ceased,  defendant  had  no  right 
to  pursue  and  kill  blm.  This  we  understand 
to  be  the  law.  But  If  he  reasonably  believed 
that  defendant's  flight  was  feigned,  and  he 
was  seeking  a  vantage  ground  to  renew  the 
attack  on  him,  then  be  could  pursue  and 
slay  him.  Obviously,  from  appellant's  stand- 
point, there  could  be  no  other  danger  on  ac- 
count of  deceased's  flight,  save  that  he  was 
seeking  to  gain  an  advantage,  so  as  to  re- 
new the  conflict  If  he  ever  had  a  knife, 
he  had  abandoned  that.  He  had  thrown  the 
ax  handle  away.  He  had  nothing  with  which 
to  renew  the  combat  To  our  minds  the 
charge  of  the  court  was  tantamount  to  tell- 
ing the  Jury  that  be  had  a  right  to  pursue 
bis  adversary  until  all  danger,  real  or  appar- 
ent, had  ceased,  and  be  was  secure  from  any 
further  attack  on  the  part  of  deceased.  As 
to  the  latter  portion  of  the  charge,  we  think 
the  use  of  the  word  "deceased"  where  "de- 
fendant" should  have  occurred  did  not  mislead 
or  confuse  the  Jury  to  the  Injury  of  appel- 
lant They  understood  the  charge  from  what 
bad  gone  before,  and  what  succeeded  as  ap- 
plying the  right  of  self-defuse  to  appellant 

We  understand,  also,  it  to  be  objected  by 
appellant,  both  as  to  the  charge  on  man- 
slaughter and  self-defense,  that  they  were 
predicated  on  the  Idea  that  the  last  shot  fired 
by  appellant  killed  deceased.  It  does  not 
occur  to  us  that  there  is  any  question  as  to 
this  proposition.  Shot  as  deceased  was,  evi- 
dently through  the  heart  he  could  not  have 
gone  the  distance  he  Is  shown  to  have  travel- 
ed after  the  first  shot  before  expirhig;  and 
It  occurs  to  us  that  If  the  first  shot  had  tak- 
en effect  he  could  have  been  trailed  by  bis 
blood  from  there  to  the  cellar;  and,  in  addi- 
tion, he  Is  shown  to  have  fallen  and  expired 
Immediately  after  the  last  shot  in  the  cellar. 
We  accordingly  do  not  believe  there  was  any 
error  In  the  court  basing  his  charge  on  the 
proposition  that  the  last  shot  was  the  fatal 
■hot 

m  connection  with  the  court's  charge  on 
self-defense,  we  would  also  note  the  fact  that 
the  Judge  gave  a  special  requested  instruction 
on  this  phase  of  the  case,  to  the  efl^ect  that 
appellant  had  a  right  to  arm  himself  and 
seek  an  explanation  from  Will  Bamhlll  in 
regard  to  their  business  misunderstanding, 
provided  he  did  not  intend  to  provoke  a  dif- 
ficulty with  said  Barnhills,  or  either  of  them; 
and  If,  tmder  such  circumstances,  Charley 
Barnhill  made  an  assault  upon  him  with  a 
knife  or  an  ax  handle,  which  caused  him  to 
believe  his  life  was  In  danger  or  be  was  in 
danger  of  serious  bodily  Injury,  he  would  be 
Justified  In  slaying  him.  As  stated  before, 
we  do  not  believe  this  record  presents  a  case 
of  self-defense.  But  concede  that  it  does, 
the  rights  of  appellant  were  amply  protect- 
ed In  that  respect 


We  have  examined  the  several  requested 
instructions,  and  believe  the  court's  charge 
fully  covered  evory  phase  of  the  case,  and. 
If  any  of  the  requested  instructions  were  ap- 
plicable, it  was  not  necessary  for  the  court 
to  have  given  them. 

Appellant  Insists  that  this  case  should  be 
reversed  because  a  Juror  sat  In  the  case 
who  had  not  been  summoned  by  the  deputy 
sheriff  as  a  special  venire  man  In  the  case; 
that  is,  it  appears  there  were  two  John  Hrus- 
kas  in  Fayette  county— John  Hruska,  Jr., 
of  ElUnger,  the  son-in-law  of  John  Hruska 
of  FayetteviUe.  Appellant  claims  that  John 
Hruska  of  EUinger  was  the  party  summoned, 
and  that  he  exchanged  with  his  father-in-law, 
John  Hruska  of  FayettevUle,  who  agreed  to 
serve  in  his  place.  However,  it  Is  not  made 
to  appear  which  one  of  the  said  Hruskas 
was  actually  drawn  by  the  Jury  commission- 
ers. However,  the  testimony  shows  that  the 
Hruska  of  EUinger  was  the  party  actually 
summoned  by  the  sheriff,  and  that  he  and  his 
father-in-law  made  an  agreement  that  tbe 
latter  should  take  his  place.  It  appears  that 
the  FayetteviUe  Hruska  did  attend  and  was 
selected  as  a  Juror,  and  sat  in  the  case.  Ap- 
pellant complains  that  «fter  he  got  the  spe- 
cial venire  he  consulted  certain  friends  about 
the  John  Hruska  of  Ellinger,  and  agreed  to 
take  him;  but  it  seems  that  said  frienrls 
were  not  conveniently  near,  at  least  they 
were  not  consulted  at  tbe  time  the  Jury 
was  made  up,  in  order  to  Identify  the  Hruska 
taken  as  the  (me  they  had  consulted  about 
It  occurs  to  us  that  the  Hruska  taken  being 
in  all  respects  a  competent  Juror,  appellant 
cannot  complain.  If  he  did  not  get  the  one 
he  wanted,  he  should  have  better  Informed 
himself  prior  to  passing  on  the  Juror.  We  do 
not  think  there  was  any  error  as  to  this  mat- 
ter. 

We  have  examined  the  record  carefully, 
and  in  our  opinion  the  evidence  amply  sup- 
ports the  verdict  If  there  was  no  other  evi- 
dence of  malice  than  this  record  furnishes  ns 
to  the  circumstances  attending  this  killing; 
it  would  be  ample,  as  manifesting  beyond  any 
reasonable  doubt  that  appellant  at  the  time 
was  possessed  of  a  heart  utterly  devoid  of 
social  duty  and  fatally  bent  on  mischief. 

There  being  no  error  in  the  record,  the 
Judgment  is  aflSrmed. 


GIVENS  V.  DELPRAT. 

(Court  of  Civil  Appeals  of  Texas.    March  21. 

1002.) 

INJUNCTION— REMEDY  AT  LAW— DISSOLUTION 
—DAMAGES. 

1.  A  petition  iu  a  salt  for  an  injunction  re- 
straining execution  on  a  void  judgment  which 
shows  on  its  face  that  the  petitioner  has  a  le- 
gal remedy,  is  demurrable. 

2.  The  court  upon  dissolving  an  injunction 
restraining  a  void  judgment,  cannot  enter 
judgment  against  plaintiff  and  hia  sureties. — 
the  defendant  in  the  court  below  not  having 
pleaded  in  reconvention,— nor  award  the  dam- 
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ages  for  the  delay  i^orided  for  by  Ber.  St. 
art  3010,  authormug  the  court,  npon  the  dis- 
solution oC  an  injauction  restraining  the  col- 
lection of  money,  if  satisfied  that  the  injunc- 
tion was  obtained  for  delay,  to  award  certain 
(lauiages. 

Error  from  district  court,  Nueces  county; 
Stanley  Welch,  Judge. 

Suit  by  MarluB  Delprat  against  Delmns 
Girena.  Decree  for  plaintUI,  and  defendant 
brings  error.    Reversed. 

Turner  &  McCanipbell,  for  plalntlfC  In  er- 
ror. 

PLEASANTS,  J.  Defendant  in  error 
brought  salt  to  enjoin  the  execution  of  a 
Judgment  against  him  in  favor  of  plaintiff  in 
error  tat  $150  and  cost  of  suit,  rendered  in 
the  Justice  court  of  precinct  No.  1  of  Nueces 
county  on  the  29th  day  of  May,  1899.  The 
petition  for  injunction  was  filed  July  3, 1S99, 
and  a  temporary  injunction  granted  by  the 
district  Judge  as  prayed  for.  The  cause 
was  continued  by  agreement  from  term  to 
term  until  the  15th  of  May,  1901,  on  which 
date  there  was  a  trial  upon  the  merits,  and 
Judgment  rendered  peri)etuating  the  injunc- 
tion. The  petition  alleges  the  nonresidence 
of  the  defendant  and  service  by  publication, 
and  that  the  Judgment  of  the  Justice  court 
was  void  for  want  of  Jurisdiction  of  the'  per- 
son of  the  defendant  The  defendant  an- 
swered by  general  demurrer  and  general 
denial.  The  facts  fully  sustain  the  allega- 
tions of  the  petition,  and  the  court  below 
so  found. 

The  first  assignment  of  error  complains  of 
the  action  of  the  court  in  overruling  the  gen- 
eral demurrer  to  the  petition.  It  seems  to 
be  well  settled  by  the  decisions  of  our  su- 
preme court  that  the  general  rule  of  equity 
which  denies  relief  by  injunction  when  the 
party  applying  therefor  has  an  adequate 
remedy  at  law  applies  to  suits  brought  to 
enjoin  a  void  Judgment,  and  if  the  defend- 
ant in  such  Judgment  has  had  an  opportu- 
nity to  avail  himself  of  a  legal  remedy  to 
vacate  It,  and  has  failed  to  make  use  of 
his  remedy  at  law,  relief  by  injunction 
should  be  denied  him.  Railway  Co.  v.  Wave, 
74  Tex.  47,  11  S.  W.  918;  Railway  Co.  v. 
Wright,  88  Tex.  847,  31  S.  W.  613,  81  L.  R. 
A  200.  The  petition  for  injunction  was 
filed  55  days  before  the  right  of  the  plaintiff 
below  to  a  writ  of  certiorari  had  expired.  It 
thus  appearing  from  the  face  of  the  petition 
that  the  plaintiff  had  an  adequate  remedy 
at  law,  the  court  erred  in  overruling  the  gen- 
eral demurrer;  and  the  Judgment  of  said 
court  must  be  reversed,  and  Judgment  here 
rendered  dismissing  plaintlfTs  stilt 

The  defendant  in  error  asks  that  we  ren- 
der Judgment  against  plaintiff  in  error  and 
the  sureties  upon  his  injunction  bond  for  the 
amount  adjudged  by  the  Justice  court  to  be 
due  defendant  in  error.  There  was  no  plead- 
ing by  defendant  in  the  court  below  in  re- 
convention   against   the   plaintiff   and    the 


sureties  on  his  injunction  t>ond,  and  in  the 
absence  of  such  pleading  the  statute  does 
not,  upon  a  dissolution  of  an  injunction,  au- 
thorize any  Judgment  against  the  plaintiff  or 
the  sureties  on  his  injunction  bond  unless 
the  court  be  satisfied  that  the  injunction  was 
obtained  for  delay  only,  in  which  case  10 
per  cent,  damages  may  be  assessed.  Rev. 
St  art  8010;  RaUway  Oo.  v.  White,  67  Tex. 
130;  Avery  v.  Stewart,  60  Tex.  164.  The 
facts  in  this  case  do  not  authorize  a  Judg^ 
ment  for  damages  for  delay. 

The  Judgment  of  the  court  below  is  re- 
versed, and  Judgment  here  rendered  dismiss- 
ing plaintiff's  suit    Reversed  and  rendered. 


INTERNATIONAL,  &  G.  N.  R.  CO.  V.  MOR- 
GAN. 

(Court  of  Civil  Appeals  of  Texas.  March  19, 
1902.) 

KAILROAnS— DAMAGES  BT  FIRS— NBQLIOENCB 
— BVIDBNCEl-SUFPICIBNCT. 
A  fire,  which  destroyed  plaintiff's  wood 
adjacent  to  a  railroad  company  s  right  of  way, 
was  discovered  at  3  p.  m.,  and  it  did  not  orig- 
inate on  the  right  of  way.  No  engine  passed 
the  premises  after  11:60  a.  m.  on  the  aay  of 
the  fire.  The  engines  which  did  pass  were- 
equipped  with  the  most  approved  spark  ar- 
resters. Plaintiff's  premises  were  covered  willi 
dry  grass,  and  the  wind  was  blowing  shortly 
before  the  fire  was  discovered.  Plaintiff's  ten- 
ant had  been  burning  brush  on  the  premises  on 
the  day  of  the  fire.  Held  insufficient  to  sus- 
tain a  finding  that  the  fire  was  commanicated 
by  sparks  from  the  company's  engines. 

Appeal  ftrom  Gregg  county  court;  J.  T. 
Smith,  Judge. 

Action  by  0.  C.  Morgan  against  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany. There  was  a  Judgment  in  favor  of 
plaintiff,  and  defendant  appeals.    Reversed. 

Young  &  Stinchcomb,  for  appellant  R. 
B.  Levy,  for  appellee. 

PLEASANTS,  J.  Appellee  brought  tltia 
suit  to  recover  of  appellant  the  value  of  182 
cords  of  wood  owned  by  appellee,  and  al- 
leged to  have  been  destroyed  by  a  fire  neg- 
ligently set  out  by  appellant  The  defend- 
ant answered  by  special  exceptions  and  gen- 
eral denial  and  by  special  pleas,  in  which 
it  averred:  (1)  That  if  the  fire  which  con- 
sumed plaintiff's  wood  was  set  out  by  sparks 
thrown  by  one  of  defendant's  engines,  same 
was  not  due  to  any  negligence  on  the  part 
of  appellant,  because  its  said  engine  was 
equipped  with  the  best  appliances  for  ar- 
resting the  escape  of  sparks,  and  was  in 
good  repair,  and  carefully  and  skillfully  op- 
erated by  its  employes;  (2)  that  plaintlfTs 
wood  was  burned  by  fire  which  was  commu- 
nicated from  a  fire  which  had  been  burning 
for  some  time  upon  plaintiff's  land,  and  over 
which  defendant  had  no  control;  and  (3) 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence In  allowing  dry  grass  and  other 
combustible  material  to  accumulate  and  te- 
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main  on  bis  land  adjoining  defendant's  right 
«f  way.  The  trial  of  the  case  in  the  court 
below  b7  a  Jury  resulted  In  a  verdict  and 
Judgment  for  plalntlfC  for  $161.70,  from 
which  Judgment  this  appeal  is  prosecuted. 
Succinctly  stated,  all  of  the  evidence  In  the 
caRe  bearing  upon  the  question  of  the  origin 
of  the  Are  Is  as  follows:  Plaintiff  testified 
that  his  wood  was  burned  on  the  28th  of 
August,  1890,  In  a  Are  which  occurred  on  his 
farm,  situated  about  1%  miles  from  the  town 
of  Longvlew,  and  adjoining  the  right  of  way 
of  appellant  company.  He  was  having  the 
timber  cut  off  his  land,  and  as  It  was  cnt  It 
was  made  Into  marketable  wood,  and  corded 
to  dry,  the  limbs  and  brush  from  the  trees 
being  left  on  the  ground  where  they  were 
cut  off.  He  saw  the  wood  the  day  before  It 
was  burned.  The  weather  at  that  time  was 
unprecedentedly  warm  and  dry.  He  went 
over  the  defendant's  right  of  way  that  day, 
and  noticed  that  It  was  covered  with  a  thick 
eoat  ot  grass,  which  was  dry  and  combusti- 
ble. This  grass  eactended  from  the  edge  of 
ttie  ties  on  the  roadbed  to  the  edge  of  a  fire 
ditch,  which  was  along  the  outer  edge  of  the 
right  of  way.  This  fire  ditch  was  made  by 
the  section  hands  about  two  weeks  before 
the  fire,  and  was  only  a  sjjace  of  about  20 
inches  wide  running  along  the  right  of  way 
next  to  plaintiff's  fence,  from  which  the 
grass  had  been  scraped.  He  did  not  see  his 
wood  while  it  was  burning,  and  did  not 
know  bow  the  fire  (»-iginated.  On  the  day 
after  the  fire  he  found  where  some  brush 
piles  had  been  burned  on  the  northeast  cor- 
ner of  the  land  on  which  the  wood  had  been 
corded.  A  ring  or  circle  bad  been  made 
around  the  brush  piles,  and  the  fire  had  not 
burned  to  this  ring  »:cept  on  the  north  side. 
The  defendant's  right  of  way  was  burned 
off,  and  witness  examined  the  trees  standing 
-on  the  ground,  and  found  that  they  had  been 
scorched  by  fire  more  on  the  side  next  to  the 
railroad.  A.  C.  Jones  testified  for  plaintiff 
that  he  was  a  tenant  on  piaintiflrs  farm; 
that  on  August  28,  1899,  about  8  o'clock  a. 
m.,  he  set  fire  to  several  piles  of  brush  for 
the  purpose  of  making  a  clearing  to  build  a 
house;  that  he  remained  around  these  fires 
until  about  12  o'clock,  and  then  threw  all 
the  burned  ends  of  the  brush  together,  and 
scraped  a  space  of  about  18  or  20  inches 
around  the  brush  heaps,  and  went  to  dinner. 
He  returned  about  1  o'clock,  and  saw  that 
the  brush  had  all  burned  down,  and  nothing 
was  left  of  the  fire  but  coals  and  embers. 
He  then  went  to  the  bottom,  about  two 
miles  off,  and  returned  about  3  o'clock,  when 
lie  foimd  plalntifTs  wood  burning.  The 
space  he  had  cleared  around  the  brush  piles 
was  still  Intact,  and  the  main  fire  had  not 
burned  up  to  It  except  upon  the  north  side. 
The  railroad  track  at  this  point  runs  north- 
east and  southwest,  and  the  fire  occurred  on 
the  east  side  of  the  track.  The  wind  at  the 
time  was  shifting,  which  was  caused,  as 
witness  supposed,  by  the  heat  from  the  fire. 


He  conid  not  ten  where  the  fire  originated 
that  burned  the  wood.  There  was  stubble 
and  dry  grass  upon  the  right  of  way  and 
also  upon  plaintiff's  land.  There  was  a  Are 
ditch  along  the  edge  of  the  right  of  way 
about  two  feet  wide,  made  by  the  section 
hands.  This  space  was  cut  clean.  Hie 
wood  whldi  was  burned  was  in  the  same  In- 
closure  In  which  witness  had  burned  the 
brush  piles.  O.  W.  Lawrence  testified  for 
plaintiff  that  he  was  on  plaintiff's  premises 
after  the  wood  was  burned,  and  did  not  see 
what  caused  the  fire.  He  saw  where  the 
brush  piles  had  been  burned,  and  the  main 
fire  only  burned  up  to  these  piles  on  the 
north  side.  Joe  Culver  testified  for  defend- 
ant that  he  passed  plalntifTs  premises  about 
1  o'clock  on  the  day  of  the  fire,  and  got 
down  and  lighted  a  cigar  at  one  of  the 
brush  piles.  There  had  been  several  piles 
of  brush  burned,  but  the  fire  had  died  down 
to  smoking  coals  and  embers.  The  wind 
was  blowing  at  the  time,  and  witness  saw  It 
blow  some  of  the  ashes  off  the  coals.  He 
could  see  over  plaintiff's  land,  and  also  over 
the  right  of  way.  At  this  time  there  was 
no  fire  anywhere  except  where  the  brush 
piles  had  been  burned.  There  was  no  smoke 
arising  at  this  time  anywhere  on  plalntifTs 
land-or  on  the  right  of  way.  He  left  plain- 
tiff's premises,  and  went  to  Mrs.  Palmer's 
about  a  quarter  of  a  mile  away,  and  about 
3  o'clock  saw  smoke  arising  from  the  direc- 
tion of  plaintiff's  place.  Alex  Freeman  tes- 
tified for  defendant  that  he  was  at  plain- 
tiff's place  whUe  the  wood  was  burning. 
He  got  there  between  3  and  4  o'clock.  When 
he  got  there  the  fire  was  spread  ont  over 
one-half  of  plaintiff's  land,  and  the  wood 
was  burning  up.  At  this  time  the  grass  was 
burning  towards  the  track,  and  it  then 
shifted,  and  burned  parallel  with  the  track. 
The  fire  was  confined  entirely  to  plaintiff's 
land.  There  was  no  fire  upon  the  right  of 
way  at  this  time,  nor  was  any  smoke  aris- 
ing from  it  The  trees  on  plaintiff's  land 
were  burned  all  around,  and  it  was  impos- 
sible to  tell  on  which  side.  If  any,  they  were 
burned  the  most.  Defendant  showed  that 
only  two  of  its  engines  passed  plaintiff's  place 
on  the  day  of  the  fire,— one  at  11:25  a.  m.,  and 
the  other  at  11:45  or  11:50  a.  m.  The  en- 
gineer upon  each  of  these  engines  testified 
that  his  engine  was  properly  equipped  with 
the  best  spark-arresting  appliances,  and  was 
in  good  repair,  and  carefully  and  properly 
operated,  and  that  no  sparks  were  emitted 
by  the  engines  when  passing  plalntifTs  prem- 
ises. Neither  of  these  witnesses  saw  any 
fire  when  they  passed  plaintiff's  place,  ex- 
cept the  burning  brush  piles.  The  smoke 
from  the  burning  brush  piles  blew  toward 
the  railroad  and  into  the  cabs  in  which  the 
witnesses  were  riding.  F.  Huffsmith,  de- 
fendant's superintendent  of  locomotive  pow- 
er and  rolling  stock,  testified  that  both  of 
the  engines  that  passed  plaintiff's  place  on 
the  day  of  the  fire  were  equipped  with  the 
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most  approTC^  appllaneeB  for  arresting  the 
«ecape  of  aparks,  and  sucb  appliances  were 
on  said  date  In  good  repair. 

This  evidence  not  only  falls  to  show  that 
the  Are  which  consumed  appellee's  property 
was  caused  by  the  neg:llgence  of  the  appel- 
lant, but  Is  wholly  Insufficient  to  support 
the  finding  that  the  fire  was  set  out  by  the 
sparks  thrown  by  one  of  appellant's  engines. 
No  engine  of  appellant  passed  appellee's 
premises  after  11 :50  a.  m.  on  the  day  of  the 
lire.  The  fire  was  not  discovered  until  8 
o'clock  p.  m.  and  did  not  originate  on  appel- 
lant's right  of  way.  Appellee's  premises 
were  covered  with  dry  grass  and  other  com- 
bustible material,  and  the  wind  was  blowing 
shortly  before  and  at  the  time  the  fire  was 
discovered.  These  facts  are  nndtsputed, 
and,  without  taking  Into  consideration  the 
further  fact  that  the  origin  of  the  fire  can 
be  reasonably  accoirated  for  as  having  been 
communicated  from  the  brush-heap  Are 
made  by  api)enee's  tenant  for  the  purpose  of 
clearing  the  land,  we  think  that  the  only 
reasonable  conclusion  to  be  drawn  from  such 
facts  Is  that  the  fire  was  not  set  out  by  ap- 
pellant. It  seems  not  only  Improbable,  but 
impossible,  that  In  the  condition  In  which 
appellee's  premises  are  shown  to  have  been, 
a  spark  from  the  engine  conid  have  set  fire 
to  the  grass  at  11:50  a.  m.,  and  the  fire  thus 
ignited  should  have  made  snch  little  prog- 
ress as  not  to  have  been  discovered  until  3 
o'clock  p.  m.  Appellee's  witness  Jones  and 
the  witness  Culver  both  testify  that  they 
were  on  the  premises  about  1  o'clock,  and 
SA'w  no  fire  or  smoke  anywhere  except  at 
the  burning  brush  heaps.  Until  appellee  es- 
tablished by  a  prepondo^ncc  of  the  evi- 
dence that  the  Are  was  set  out  by  appellant, 
It  did  not  devolve  upon  appellant  to  show 
that  It  was  not  guilty  of  negligence;  and 
the  fact  that  appellant  negligently  allowed 
dry  grass  to  accumulate  upon  Its  right  of 
way  is  absolutely  Immaterial,  since  the  un- 
disputed evidence  shows  that  the  Are  did  not 
originate  on  the  right  of  way.  In  our  opin- 
ion, there  is  not  a  scintilla  of  evidence  In 
this  record  to  support  the  verdict  of  the 
Jury,  and  the  Judgment  of  the  court  below 
should  be  reversed,  and  Judgment  here  ren- 
dered for  the  appellant  and  It  is  so  ordered. 

Reversed  and  rendered. 


FKAZER  V.  MOORE  et  nx. 

<Conrt  of  Civil  Appeals  of  Texas.    March  16, 

1902.) 

ACTION3-SKCURITY   FOR   COSTS-MOTION— AP- 
PEARANCE! —  ENTRY  IN  DOCKET  —  NOTICE — 
PRESENCE     IN     COURT  —  JUDGMENTS  —  DI9- 
MISSAI^RBINSTATEMBNT— DISCRETION. 
1.  PlalntifTB  action  was  filed  February  18th, 
and  on  March  4th  the  clerk  filed  a  motion  for 
necnrity  for  costs,  and  an  order  therefor  was 
made.    One  of  the  defendants  not  having  been 
served  in  time  to  re<inire  appearance  at  that 
term,  the  case  was  continued  until  the  Septem- 
ber term,  when  it  was  dismissed  for  failure  to 


comply  with  the  order  for  security  for  costs. 
Held,  that  the  motion  was  not  premature,  since 
Rev.  St.  art.  14vit),  provides  that  the  derk  may 
require  such  security  before  issuinp;  process, 
and  article  1440  provides  that  plaintiff  may  be 
required  to  give  such  security  at  any  time  he- 
fore  final  judgment. 

2.  Under  Rev.  St.  art.  1458,  declaring  that 
notice  of  motions  in  a  suit  "pending"  is  given 
by  the  filing  of  the  motion  and  entry  thereof 
in  the  motion  docket  during  the  term,  it  was 
no  objection  to  an  order  requiring  security  for 
costs  that  uo  notice  was  given  to  the  plaintiff 
of  the  motion  requiring  security,  it  having  been 
duly  filed  and  entered  on  the  docket  after  one 
of  the  defendants  had  appeared  and  answered. 

3.  Plaintiff  could  uot  raise  the  objection  that 
he  bad  no  notice  of  a  motion  to  require  liim  to 
give  security  for  costs,  where  the  uncoutra- 
dicted  testimony  of  the  clerk  was  that  plain- 
tiff's attorney  was  in  court,  and  heard  the  mo- 
tion present^  and  the  court's  order  thereon. 

4.  There  was  no  error  in  refusing  a  motion 
to  vacate  an  order  dismissing  a  cause  for  plain- 
tiff's failure  to  comply  with  an  order  to  give 
security  for  costs,  wliere  plaintiff  did  uot  offer 
an^jr  proof  tending  to  show  that  he  had  a  meri- 
torious cause  of  action,  or  show  any  excuse 
for  his  failure  to  comply  with  the  order. 

Appeal  from  district  coiirt,  Beeves  county; 
A.  M.  Walthall,  Judge. 

Action  by  Ella  Frazer  against  John  L. 
Moore  and  wife.  From  a  Judgment  dismiss- 
ing the  action,  plaintiff  appeals.    Affirmed. 

Patterson  &  Wallace,  for  appellant  Cow- 
an &  Bumey,  for  ai^>e]lee8. 

CONNER,  C.  J.  This  is  an  appeal  from  a 
Judgment  of  the  district  comt  of  Reeves 
county,  Tex.,  dismissing  an  original  suit  for 
Blander,  filed  by  the  appellant  against  John 
L.  Moore  and  wife  on  the  18th  day  of  Febru- 
ary, 1901,  because  of  a  failure  on  appellant's 
part  to  comply  with  a  rule  to  give  security 
for  costs,  as  provided  by  the  statute.  The 
undisputed  facts  show  that  on  the  4th  day 
of  March,  1901,  the  clerk  of  the  district  court 
of  Reeves  comity,  Tex.,  filed  a  motion  In  due 
form  under  the  statute  that  the  plaintiff  Ella 
Frazer  be  required  to  give  security  for  costs. 
This  motion  was  duly  heard  on  March  5, 
1901,  and  formal  order  therefor  duly  entered 
upon  the  minutes  of  the  court  the  same  day. 
The  appellee  Ellen  Moore  had  been  served 
with  citation  on  February  19th,  and  had  fil- 
ed her  answer  on  March  4th.  The  appellee 
John  Li.  Moore  was  served  with  citation  Feb- 
ruary 25th,  too  late  to  require  answer  of  blm 
at  the  March  term  of  the  court,  which  began 
March  4,  1901.  No  formal  notice  of  the  said 
motion  was  served  upon  appellant  It  was 
duly  filed,  however,  and  entered  upon  the 
motion  docket  of  the  said  court  and  appel- 
lant's attorney  was  present  in  court  and 
heard  the  motion  presented  and  the  Judg- 
ment of  the  court  granting  it  The  cause  ap- 
pears to  have  been  continued.  The  order 
not  having  been  complied  with  on  or  before 
September  2,  1901,  tlie  first  day  of  the  suc- 
ceeding term,  to  wit  on  September  3,  A.  D. 
1901,  the  court  entered  the  order  froih  which 
this  appeal  has  Iwen  prosecuted,  as  stated, 
in  the  following  words:  "It  appearing  to  the 
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court  In  the  above  styled  and  nTimb«*ed  cause 
that  at  the  March,  A.  D.  1901,  term  of  this 
court,  to  wit,  on  the  5th  day  of  said  month, 
a  motion  was  presented  by  the  cleric  of  this 
court  to  require  the  plaintiff  to  execute  and 
file  a  good  and  sufficient  cost  bond  herein, 
and  it  further  appearing  that  said  motion 
was  duly  entered  on  the  moti<»i  doclcet  of 
this  court,  and  that  said  motion  was  heard 
and  In  all  things  granted  by  the  court,  and 
an  order  was  duly  made  and  entered  on  the 
minutes  of  this  court  at  said  March  term, 
requiring  the  plaintiff  to  file  said  cost  bond 
on  or  before  the  first  day  of  the  present  term 
of  this  court,  and  it  further  appearing  that 
Bald  plaintiff  has  wholly  failed  to  comply 
with  said  order  to  file  said  cost  bond,  or 
otherwise  comply  with  said  order,  it  is  there- 
fore considered,  adjudged,  and  decreed  by  the 
com*t  that,  for  the  reasons  above  stated,  this 
cause  be  and  the  same  is  dismissed,  and  that 
defendants  go  hence  without  day,  and  that 
they  have  and  recover  of  and  from  the  plain- 
tiff herein  all  costs  in  this  behalf  expended, 
for  which  let  execution  issue."  On  the  fol- 
lowing day,  September  4th,  appellant,  by  her 
attorneys,  moved  to  set  aside  said  Judgment 
of  dismissal,  and  tendered  the  cleric  $100  In 
cash,  and  also  a  bond  in  dne  form  executed 
by  herself  and  two  sureties;  but  both  the 
cash  and  the  bond  were  refused,  the  clerk 
declining  to  pass  upon  the  solvency  of  the 
sureties  of  the  bond,  or  otherwise  take  ac- 
tion. The  court  overruled  the  motion  to  re- 
instate, whereupon  the  appellant  duly  except- 
ed and  gave  notice  of  appeal. 

It  is  first  insisted  that  the  motion  for  costs 
was  prematurely  made,  because  the  case  was 
an  appearance  case  at  the  September  term  of 
the  court,  and  that  therefore  appellant  was 
not  bound  by  the  order;  but  our  statutes 
seem  to  provide  a  sufficient  answer  to  this 
contention,— "The  clerk  may  require  from  the 
plaintiff  in  a  suit  security  for  costs  before 
issuing  any  process."  Rev.  St  art  1439.  Artl- 
de  1440  provides:  "The  plaintiff  In  any  civil 
suit  may,  at  any  time  before  final  judgment 
upon  motion  of  the  defendant  or  any  officer 
of  the  court  interested  In  the  costs  accruing 
in  such  suit,  be  ruled  to  give  security  for  the 
costs;  and  if  such  rule  be  entered  against  the 
plaintiff  and  he  fall  to  comply  therewith  on 
or  before  the  first  day  of  the  next  term  of 
the  court  the  suit  shall  be  dismissed." 

It  Is  next  insisted,  in  effect  that  the  order 
of  dismissal  is  to  be  disregarded  because  no- 
tice of  the  motion  was  not  given,  and  the 
cases  of  Houston  v.  Sublett  1  Tex.  623,  and 
Holshausen  v.  Holllngsworth,  32  Tex.  86, 
are  cited  as  sustaining  this  proposition.  We 
think  this  also  must  be  overruled.  The  stat- 
ute now  in  force  expressly  provides  that 
"Notice  of  motions  in  a  suit  pending  is  giv- 
en by  the  filing  of  the  motion  and  entry 
thereof  In  the  motion  docket  during  the 
term."  Article  1458,  Rev.  St  At  the  Ume 
the  motion  herein  was  filed  the  suit  was  cer- 
tainly pending.    The  filing  of  the  petition 


would  be  such  pendency  of  the  suit  as  to 
Interrupt  the  statute  of  limitations,  and  at 
least  one  of  the  defendants  her^n  had  filed 
an  answer  at  the  time  the  motion  was  filed. 
So  that  it  cannot  be  said  that  this  article 
of  the  statute  quoted  does  not  apply.  In- 
deed, as  we  have  seen  from  an  article  of  the 
statute  hereinbefore  quoted,  the  plaintiff  at 
any  time  after  the  filing  of  the  petition  may- 
be required  to  give  security  for  the  costs. 
The  language  of  article  1439  is:  "The  clerk 
may  require  from  the  plaintiff  in  a  suit  se- 
curity for  costs  before  issuing  any  process, 
but  he  shall  file  the  petition  and  enter  the 
same  properly  on  the  docket"  In  addition 
to  the  effect  that  we  think  must  now  be  giv- 
en article  1458,  It  appears  that  appellant  had 
notice  of  said  motion.  The  derk,  whose  tes- 
timony on  the  subject  was  not  contradicted, 
testified:  "•  •  •  Plointiff'B  attorney  was 
in  coiu't  and  heard  said  motion  presented 
and  the  court's  order  thereon.  The  case  was- 
thereupon  continued  for  the  March  term  of 
said  court" 

In  the  remaining  assignment  it  is  insist- 
ed that  the  trial  court's  action  in  refusing  t» 
reinstate  the  cause  constitutes  reversible  er- 
ror. We  have  carefully  considered  the  as- 
signment presenting  this  question,  but  have 
been  unable  to  concur  in  such  conclusion.  On 
the  presentation  of  the  motion,  no  proof 
whatever  was  offered  of  the  truth  of  the  al- 
legations in  the  original  petition  from  whicl> 
the  court  could  determine  that  appellant  had 
merit  in  her  case;  nor  was  any  excuse  what- 
ever offered  why  the  rule  for  costs  had  not 
been  compiled  with.  Appellant  on  the  hear- 
ing of  the  motion  did  not  testify;  neither 
did  her  counsel,  nor  was  other  evidence  of 
excuse  offered;  and  for  aught  that  appears- 
in  the  evidence  on  the  hearing  of  the  motion 
appellant  may  not  only  have  actually  knowa 
of  the  rule  requiring  security  for  costs,  but 
may  have  willfully  disregarded  the  same. 
So  far  as  we  have  been  able  to  find,  it  has 
been  uniformly  held  that,  to  entitle  a  party 
to  favorable  action  upon  such  a  motion  tO' 
reinstate,  sufficient  reason  must  be  shown 
why  the  party  failed  to  comply  with  the  or- 
der of  the  court  requiring  security  for  costs. 
Rank  v.  Hudgeons,  S  Tex.  9;  Clute  v.  Bwing, 
21  Tex.  678;  Cook  v.  Ross,  46  Tex.  263.  At 
most,  it  was  a  matter  of  Judicial  discretion 
in  the  trial  court;  and  we  have  been  unable 
to  say  that  in  the  instance  before  us  such 
discretion  has  been  abused. 

The  Judgment  will  be  affirmed. 


OAPITOL  PliiiiEHOLD  LAND  &  INVEST- 
MENT OO.,  limited,  v.  BABCOCK  et  al.i 
(Court  of  Civil  Appeals  of  Texas.     March  1,^ 
1902.) 

SBPARATH  APPBALa-COarS. 
The  interests  of  all  the  defendants  in  re- 
versing a  judgment  appointing  a  receiver  tor 
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one  of  them  being  Identical,  and  there  being  no 
reason  why  separate  appeals  should  be  taken 
b;  them,  costs  on  an  appeal  by  one  of  them, 
transcript  in  which  was  filed  after  submission 
of  the  other,  will  be  taxed  against  appellant, 
though  the  judgment  was  reTersed  on  the  other 
appeal. 

Appeal  from  district  court.  Hartley  coun- 
ty; H.  H.  Wallace,  Judge. 

Suit  by  Margaret  Ann  Babcock,  executrix, 
-and  another,  against  the  Capitol  Freehold 
Land  &  Investment  Company,  Limited,  and 
others.  From  an  order  appointing  a  receivo:, 
said  defendant  company  appeals.  Appeal 
-dismissed. 

W.  Boyce,  for  appellant  Bomar  &  Bomar, 
for  appellees. 

CONNEB,  a  3.  The  Judgment  attacked 
by  the  appellant  Investment  company  on  this 
appeal  having  been  reversed  and  set  aside 
by  us  on  a  former  day  of  this  term.  In  cause 
Ko.  3,878,  upon  an  appeal  by  appellant's  co- 
defendants  in  the  proceeding  or  Judgment 
from  which  the  appeal  herein  has  been  taken, 
It  is  conceded  that  it  trill  be  our  duty  to 
sustain  the  motion  of  appellees  and  to  dis- 
miss this  appeal.  For  statement  and  opinion 
on  first  appeal,  see  66  S.  W.  50e,  8  Tex.  Ot 
Rep.  521.  It  is  insisted,  however,  that  the 
reverse  ot  the  general  rule  in  cases  of  dis- 
missal should  be  applied,  and  that  the  costs 
of  the  appeal  should  be  taxed  against  ap- 
pellees. A  consideration  of  the  record  con- 
vinces us  that  this  relief  should  not  be  grant- 
ed. Tha  Judgment  sought  to  be  set  aside 
is  Identical  In  the  two  cases.  The  transcript 
tn  this  case  and  the  assignments  of  error 
are  identical  with  the  transcript  and  assign- 
ments of  error  in  said  cause  No.  3,878.  In 
cause  No.  3,878,  the  proceedings  wherein  we 
Judicially  notice,  the  appellants  perfected 
tbeb:  appeal  on  July  20,  1901;  making  the 
supersedeas  bond  payable,  among  others,  to 
the  appellant  herein.  The  transcripts  were 
applied  for  on  the  same  day,  to  wit,  Septem- 
ber 8,  1901,  and  delivered  to  the  attorneys 
of  the  respective  parties  on  the  same  day,  to 
wit,  October  4,  1901.  The  transcript  in  No. 
3,878  was  filed  in  this  court  on  October  17, 
1901.  On  Novembei:  6,  1901,  the  transcript 
herein  was  filed;  this  being  after  the  submis- 
sion of  cause  No.  3,878,  and  but  three  days 
before  this  court  handed  down  its  opinion 
reversing  the  Judgment  of  the  district  court 
in  question.  Counsel  for  appellant  herein 
appeared  also  as  counsel  In  some  of  the  pro- 
ceedings for  the  appellants  In  the  other 
cause.  One  of  the  sureties  on  the  appeal 
bond  in  this  case  was  the  agent  or  attorney 
in  fact  by  whom  the  appellants  In  the  othec 
-cause  executed  their  appeal  bond,  and,  so  far 
as  we  can  determine  from  the  record,  the  in- 
terests of  all  parties  defendant  in  reversing 
tlie  Judgment  were  Identical.  Upon  the  mw- 
Its  of  the  controversy  between  the  parties 
it  may  be  true  that  the  interests  of  appel- 
lant herein  and  of  the  appellants  in  the  for- 
mer appe&l  are  not  identical,  but  they  are  so 


as  to  the  Judgment  of  the  trial  court  ap- 
pointing a  receiver,  and  conferring  upon  hira 
certain  powers.  If,  as  insisted  upon  by  ap- 
pellant, the  order  appointing  a  receiver  was 
more  comprehensive  than  the  prayer  of  the 
original  petition  therefor,  and  operated  upon 
property  of  the  appellant  company  situated 
In  Texas  not  in  possession  of  the  "Syndi- 
cate," as  the  other  appellants  were  styled,  it 
does  not  appear  to  be  material.  It  does  not 
appear  from  the  record  that  the  appellant 
company  in  fact  had  property  situated  in 
Texas  not  in  possession  of  the  Syndicate,  if, 
indeed,  this  would  make  any  difference.  It 
may  also  be  conceded  as  ordinarily  true  that 
each  defendant  has  a  right  to  an  appeal  from 
a  final  Judgment.  We  cannot  think,  how- 
ever, that  the  privilege  so  conferred  by  our 
statutes  is  to  be  construed  as  conferring  up- 
on each  one  of  the  numerous  defendants  the 
right  to  prosecute  separate  appeals  in  cases 
where  the  Judgment  from  which  the  appeal 
is  to  be  taken  operates  upon  all  alike,  and 
where,  as  to  the  issues  determined  by  such 
Judgment,  there  is  no  conflict  of  Interest 
The  courts  certainly  have  the  power  to  pro- 
tect themselves  from  causeless  or  useless  la- 
bor, and  adverse  litigants  from  vexatious 
litigation  and  unnecessary  costs.  See  Rail- 
road Co.  V.  Loffoon  (Tex.  Civ.  App.)  33  S. 
W.  584;  Harris  v.  SImmang  (Tex.  Civ.  App.) 
29  S.  W.  eeS;  and  Hardee  v.  Wilson,  146  U. 
S.  179,  13  Sup.  Ot  39,  36  L.  Ed.  933.  No 
reason  Is  perceived  why  parties  having  Iden- 
tical Interests  In  the  reversal  of  the  Judg- 
ment and  asserting  precisely  the  same  rea- 
sons for  such  reversal,  should  not  ordinarily 
Join  in  the  appeal.  It  is  not  asserted  In  an- 
swer to  the  motion  that  the  former  appeal 
was  not  in  good  faith,  or  that  it  was  collu- 
sive, or  that  any  other  reason  existed  why 
a  separate  appeal  by  this  appellant  became 
reasonably  necessary.  Nor  does  a  considera- 
tion of  the  record  devdop  a  reason  for  a  re- 
fusal of  appellant  herein  to  Join  In  the  former 
appeal.  Under  such  circumstances,  we  think 
the  general  rule  should  obtain,  and  that  the 
appeal  should  be  dismissed  at  appellant's 
cost 

The  motion,  therefore,  will  be  sustained, 
and  the  Judgment  entered  accordingly. 

HUNTER,  J.,  not  sitUng. 


MILLAR  V.  SMITH. 

(Court  of  Civil  Appeals  of  Texas.     March  8, 

1902.) 

CONTRACTS— STIPULATIONS— WAIVER  BY  MU- 
TUAL CONDUCT— EFFECT  ON  OTHER  PROVI- 
SIONS-PLACE OF  PERFORMANCE -VENUE  OP 
ACTION  FOR  A  BREACH— DAMAGES— LIQUI- 
DATED—AGREEMENT  FOR- NEW  TRIAL— DE- 
FENDANT'S FAILURE  TO  ATTBMD  TRIAJU-IN- 
BXCUSABLB  NEGLECT. 

1.  A  stipulation  in  a  contract  for  the  pur^ 
chase  of  cattle  to  be  delivered  and  paid  for  in 
a  designated  county  that  for  "the  faithful  per- 
formance of  this  contract"   "and  in  order  to 
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completo  and  make  the  aame  binding,"  the 
buyer  and  seller  should  each  deposit  in  a  nam- 
ed bank  his  certified  check  for  a  fixed  amount, 
payable  to  the  other,  is  waived  by  the  parties 
acceirtluK  each  other  s  uncertified  checks,  with- 
out inipairing  the  binding  force  of  the  remain- 
ing portiona  of  the  contract;  and  therefore  its 
proTtBions  as  to  place  of  performance  fixed  the 
▼enue  of  the  county  in  which  an  action  for  a 
breach  should  be  brought,  though  the  party 
aued  resided  in  another  county. 

2.  A  stipulation  iu  a  contract  for  the  pur- 
chase of  cattle  that,  "for  the  faithfnl  perform- 
ance" of  its  terms,  the  buyer  and  seller  Bhall 
each  deposit  in  a  named  bank  his  certified 
check  for  $1,000,  payable  to  the  other,  and,  in 
case  of  "a  failure  on  the  part  of  cither  to  com- 
ply with  the  contract,  the  bank  shall  deliver 
said  check  to  the  party  complying  therewith, 
upon  satisfactory  proof  that  he  is  entitled  to 
the  same,"  is  a  stipulation  for  liquidated  dam- 
ages for  a  breach,  although  the  actual  dam- 
at^s  are  ascertainable. 

3.  On  a  motion  for  a  new  trial,  defendant 
alleged  meritorious  defenses  to  the  action,  and 
endeavored  to  excuse  his  failure  to  be  present 
in  person  or  by  counsel  at  the  trial.  The  case 
had  been  pending  about  foor  years.  Defend- 
ant left  the  state  about  the  beginning  of  the 
term  of  court  at  which  it  was  tried,  but  made 
no  arrangements  for  it.  His  regnlar  attorney 
did  not  attend  the  trial,  and  showed  no  good 
excuse  for  his  failure.  Heli,  that  defendant 
was  negligent  in  failing  to  be  present  at  the 
trial,  and  the  court  therefore  properly  refused 
to  grant  a  new  trial  on  that  ground. 

Appeal  from  district  court,  San  Jacinto 
county;   L.  B.  High  tower.  Judge. 

Action  by  E.  B.  Smith  against  A.  M.  Mil- 
lar. Judgment  for  plaintiff,  and '  defendant 
appeals.    Affirmed. 

S.  A.  McCall,  for  appellant  O.  B.  Mar- 
tin, F.  Campbell,  and  0.  W.  Bobinson,  for 
appellee. 

GILL,  J.  Appellee,  B.  B.  Smltli,  brought 
this  suit  in  the  district  court  of  San  Jacinto 
county  to  recover  of  A.  M.  Millar,  of  Run- 
nels county,  damages  for  breach  of  contract 
for  the  sale  of  cattle.  It  was  alleged,  In 
substance:  That  appellee  in  the  year  1897 
was  engaged  In  raising  and  buying  and  sell- 
ing cattle  for  profit  That  on  the  30th  of 
January,  1897,  he  and  the  appellant  entered 
Into  the  following  written  contract  "This 
agreement  made  and  entered  into  this  30th 
day  of  .Tantiary,  1897,  by  and  between  B. 
B.  Smith,  of  Shepherd,  Texas,  and  A.  M. 
Millar,  of  Balllnger,  Texas,  wltnesseth:  That 
the  said  E.  B.  Smith,  In  consideration  of  the 
agreements  on  the  part  of  the  said  Millar 
hereinafter  named,  agrees  to  and  with  the 
said  Millar  that  on  the  15th  day  of  next 
month  he  will  deliver  to  the  said  Millar, 
f.  o.  b.  cars  on  the  Houston  East  and  West 
Texas  Railway,  at  Richardson's  Switch,  the 
following  property:  Two  hundred  head  of 
cattle,  or  more,  consisting  of  one  and  two 
year  old  heifers,  cows,  and  cows  and  calves, 
—at  the  following  prices:  One  year  old 
heifers  at  $6.75;  two  year  old  heifers  at 
$7.75;  cows  at  $10.75;  cows  and  their  calves 
at  $14.00.  The  said  Smith  further  agrees 
to  and  with  the  said  Millar  that  on  the  date 
•f  the  first  general  delivery  of  cattle  to  be 


made  by  the  people  of  Tarkington  Praltie, 
Texas,  he  will  deliver  to  the  said  Millar  not 
less  than  100  nor  more  tiian  500  head  of  cat- 
tle of  same  description  as  those  hereinl)e- 
fore  mentioned;  and  the  said  Millar,  in  con- 
sideration of  the  aforesaid  agreement  and 
promises  on  the  part  of  the  said  Smith, 
hereby  promises  and  agrees  to  and  with  the 
said  B.  B.  Smith  that  he  will  pay  to  him,  at 
Shepherd,  T^as,  upon  delivery  of  said  cat- 
tie,  the  prices  above  named,  for  all  cattle 
delivered  by  said  Smith  under  this  contract 
For  the  faithful  performance  of  this  con- 
tract the  said  Smith,  in  order  to  complete 
and  make  the  same  binding  upon  his  part 
hereby  agrees  to  deposit  in  the  Commercial 
National  Bank  of  Houston,  Texas,  his  check, 
certified  by  said  bank,  for  $1,000,  payable 
to  the  order  of  Millar,  as  a  forfeit  And  the 
said  Millar,  for  a  like  purpose,  agrees  to  de- 
posit In  the  above-named  bank  his  check, 
certified  to  by  the  ITtrst  National  Bank  of 
Balllnger,  Texas,  for  $1,000,  payable  to  the 
order  of  said  Smith.  These  checks  to  re- 
main In  the  hands  of  said  bank  till  this  con- 
tract is  completed.  Upon  the  fulfillment  of 
same;  said  checks  are  to  be  returned  to  tlie 
makers  thereof,  when  so  advised  joindy  by 
said  Smith  and  MlQar.  Should  there  be  a 
failure  on  the  part  of  either  to  comply  wttb 
this  contract  then  the  said  bank  ts  to  de- 
liver said  checks  to  the  party  complying 
herewith,  upon  satisfactory  proof  that  be  is 
entitled  to  same.  Witness  onr  hands  ttiis  aooi 
day  of  January,  1897,  at  Shepherd^  Texas. 
[Signed]  E.  B.  Smith.  A.  M.  MiUar.  Wit- 
ness: J.  D.  Langbam,  O.  R.  Miller."  That 
in  pnrsnance  of  the  provisions  'of  the  con- 
tract the  appellant  gave  to  appellee  his  per- 
s<mnl  check  on  the  First  National  Bank  of 
Balllnger,  Tex.,  for  $1,000,  payable  on  tiie 
15th  day  of  June  of  that  year.  Tbat  appel- 
lee got  ready  and  tendered  to  arodlant  900 
head  of  cattle  on  the  delivery  days  named  in 
the  agreement  but  the  appellant  failed  and 
refused  to  receive  them,  whereby  actual 
damages  are  alleged  to  have  resulted,  In  the 
siun  of  about  $3,000.  That  thereupon  appel- 
lee presented  to  the  Balllnger  bank  the 
check  for  payment  That  payment  was  re- 
fused, and  the  paper  protested,  at  a  cost  of 
$3.50.  He  prays  for  the  actual  damages 
sustained,  or  for  $1,000,  as  liquidated  dam- 
ages, as  the  court  may  determine.  Defend- 
ant answered  on  November  3,  1897,  at  the 
first  term  of  the  court  after  the  Institntion 
of  the  suit;  First  By  plea  of  privilege  to 
be  sued  in  Runnels  county,  the  county  of  his 
residence.  Second.  After  a  general  denial. 
It  was  avored  that  the  contract  the  alleged 
breach  of  which  constitutes  the  basis  of 
this  suit,  was  never  consummated,  and  nev- 
er became  binding,  because  the  certified 
checks  provided  for  therein  were  never  cer- 
tified and  placed  in  the  bank  at  Houston,  as 
required  by  the  contract  Appellee  answer- 
ed the  plea  of  privilege  by  supplemental  pe- 
tition,  hn  which  It  Is  avorred    that   If  it 
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Bhould  be  held  that  the  eootract  is  not  to  be 
performed  in  San  Jacinto  county,  neverthe- 
len  th*  appellant  tralred  his  idea  by  fat- 
roking  the  general  Jnriadlctlon  of  the  court 
before  action  was  had  on  the  p]«a  of  prhr- 
ilege.  Appellee  further  pleaded  that  the 
contract  yrna  complete  In  Itself,  without  ref- 
erence to  the  proTtolon  for  the  certified 
checks,  which  were  only  intended  to  operate 
as  a  forfeit,  and.  In  case  either  party  breach- 
ed the  contract,  to  become  a  forfeit  penal  in 
Its  natnre,  and  that  in  so  far  as  the  contract 
provided  that  the  certified  checks  were  to 
be  deposited  in  order  to  make  the  contract 
complete  and  binding,  etc.,  the  provlBion  was 
embodied  in  the  writing  by  mistake,  and 
was  not  the  real  agreement  of  the  parties; 
that  In  truth  and  in  fact  the  checks  micei^ 
tified  were  drawn  and  exchanged  at  the 
time  in  satisfaction  of  that  provision  of  the 
contract,  npon  the  assurance  of  mutual 
friends  that  each  party  to  the  contract  was 
solvent,  and  that  a  personal  check  was  as 
good  as  the  money.  The  cooirt  thereupon 
heard  proof  before  a  Jury,  and  Instructed  a 
verdict  for  appellee  for  $1,000  and  lawful 
interest  from  the  date  of  the  breach.  Prom 
a  Jndgment  rendered  upon  this  verdict,  de- 
fendant, Millar,  prosecutes  this  appeal. 

The  nndisputed  facts  are  as  follows:  The 
contract  In  question  was  executed  as  al- 
leged on  the  date  Indicated.  Bach  party 
thereto  thereupon  gave  to  the  other  bis  per- 
sonal cbe<A:  for  $1,000,  payable  on  June  15, 
1897.  This  was  In  lien  of  the  previous  prop- 
osition to  put  op  certified  checks,  the  par- 
ties being  assured  that  each  was  solvent 
The  check  described  in  plalntifTs  pleading 
is  the  one  given  him  by  Millar.  In  pursu- 
ance of  the  terms  of  the  contract.  Smith  pre- 
pared for  delivery  and  offered  to  deliver  the 
cattle  contracted  for,  and  Millar  refused  to 
accept  them.  Upon  the  question  whether 
the  provision  in  the  contract  that  checks  be 
pnt  up  to  complete  the  contract  and  make 
it  binding  was  inserted  by  mistake,  the  evi- 
dence may  be  said  to  t>e  conflicting.  It  was 
also  made  to  appear,  without  dispute,  that 
plalntlflF  had  suffered  damage  in  the  sum  of 
about  $;j,UUO;  but  about  $2,5UU  of  this  is  an 
item  of  such  a  nature  as  to  render  it  very 
doubtful  whether  it  shonld,  in  any  event,  be 
recovered. 

Tbe  principal  matters  complained  of  by 
the  assignments  presented  in  the  brief  are: 
First,  tbe  failure  of  the  trial  court  to  sus- 
tain the  plea  of  privilege;  second,  tbe  as- 
somptlon  by  the  trial  court  that  the  con- 
tract In  question  was  consummated  and 
binding;  third,  the  charge  to  the  Jury  in 
whicb  it  is  held  to  provide  for  damages  In  a 
liquidated  sum;  and,  fourth,  the  refusal  of 
the  court  to  grant  the  motion  for  new  triaL 

Tbe  plea  of  privilege  waa  based  upon  the 
contention  that  no  written  comtract  had  been 
executed,  performable  in  the  county  of  the 
fonun.  Inasmuch  as  the  contract,  If  execut- 
ed at  all,  fixed  the  venue  In  San  Jacinto 


county,  we  will  dispose  of  this  and  the  aeey 
ond  objection  together.  The  only  reason  giv- 
en.  by  appellant  Cor  his  contention  that  the 
contract  did  not  become  binding  is  that  th« 
cbecka  were  nerver  certified  and  deposited  in 
tiie  bank  as  provided  for  therein.  That  the 
personal,  uncertified  checks  were  put  np  or 
exchanged  at  the  time,  is  not  QAiestlocked.  It 
seems  perfectly  plain  to  us  that  the  acts  of 
the  parties  In  accepting  each  the  uncertified 
check  of  the  other  as  a  compliance  with  tbe 
agreement  waa  a  waiver,  to  that  extent,  of 
the  provlBl(»i  that  the  contract  shoold  not  be 
binding  until  the  certified  che<^B  were  placed, 
and  readered  a  further  or  fuller  perform- 
ance of  that  requirement  unnecessary.  It 
thus  becomes  immaterial  wltether  the  provi- 
sIoB  was  inserted  by  mistake  or  not  Tbe 
remaining  provisions  of  tbe  contract  were 
unimpaired  and  biodtaig  upon  eadi  party. 
This  being  true,  tbe  contract  having  reached 
the  point  that  it  became  of  binding  force,  Ita 
provlslMts  as  to  tbe  place  of  pertormanocv 
vis.,  Shepherd,  Tex.,  wliich  is  shown  to  be  a 
station  In  San  Jacinto  county,  fixed  the  vmue 
in  that  county  beyond  question. 

This  brings  us  to  a  consldcratloa  of  wliat 
we  regard  as  tbe  controUing  qnestion  In  the 
case.  The  trial  court  assumed  in  his  charg» 
that  tlie  contract  provided  for  liquidated 
damages,  and  instructed  a  verdict  upon  that 
theory.  We  do  not  propose  to  review  tbe 
authorities  upon  the  question.  Any  Judge 
who  undertakes  to  do  so  muBt  hold  himself 
ready  to  write  a  bo^  of  considerable  pro- 
portions, and  to  reach  rather  hazy  conclu- 
sions as  to  their  general  import  We  shall 
be  content  to  determine  tbe  question  in  the 
light  of  tbe  decision  to  BaUn  v.  Scott,  70- 
Tex.  442,  7  S.  W.  777.  In  the  case  cited  the 
first  promissory  note  given  as  part  payment 
of  the  piu^;hase  money  for  cattle  contained 
a  provision  that  the  sum  for  which  the  note 
was  given  should  act  as  a  forfeiture  to  tbe 
event  the  purchaser  should  abandon  the 
tradft.  The  contract  of  sale  contatoed  a  like 
stipulation.  The  buyer  failed  to  toke  the 
cattle,  but  It  was  agreed  upon  the  trial  that 
tbe  seller  sustained  no  damage  by  reason  of 
the  breach.  On  this  state  of  the  contract 
and  the  facts,  the  provision  was  held  to  fix 
the  sum  named  as  liquidated  damages,  re- 
coverable without  reference  to  the  actual 
damages  sustained.  Here  the  provision  is 
that  each  party  shall  put  up  a  check  for  $1,- 
000.  One  purpose  is  to  Insure  the  faithful 
performance  of  the  contract  and  to  make  it 
binding.  But  another  purpose  is  made  equal- 
ly plain  by  another  provision.  The  last 
clause  in  the  contract  is  to  the  followtog  ef- 
fect: "Should  there  be  a  failure  on  the  part 
of  either  to  comply  with  this  contract,  then 
tbe  said  bank  is  to  deliver  said  checks  to  the 
party  complying  herewith,  upon  satisfactory 
proof  that  he  is  entitled  to  same."  That  the 
parties  had  a  right  to  so  contract  cannot  be 
questioned.  If  the  last  clause  stood  alone, 
it  would  appear  with  reasonable  certainty 
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that  their  pTTcpose  was  that  In  case  of  breach 
the  Buirender  of  the  checks  by  the  bank 
should  end  the  controyeray;  that  $1,000  was 
agreed  upon  as  the  cost  of  a  breach.  What 
Is  there,  then,  either  in  the  facts,  or  any  oth- 
er provision  in  the  contract,  which  is  incon- 
sistent with  this  conclusion?  The  use  of 
the  word  "forfeit"  Is  not;  for  in  the  case 
cited  and  in  many  authorities  it  is  held  to 
be  immaterial  that  the  word  is  used,  if  the 

/  meaning  is  otherwise  clear.  That  the  checks 
were  intended  to  insure  the  faithful  perform- 
„aQce  of  the  contract  is  not  necessarily  incon- 
sistent with  the  idea  of  Uauldated  damages, 
for  the  reason  that,  whether  the  provision 
be  held  a  penalty  or  liquidated  damages,  it 
was  equally  intended  to  coerce  performance, 
fio  we  conclude  that  while  the  checks  were 
intended  "to  secure  the  faithful  performance 
of  the  contract,"  and  "to  make  same  com- 
plete and  binding"  (the  parties  being  stran- 
gers, and  being  each  at  first  unwilling  to  pro- 
ceed on  the  bare  respcmslbiUty  of  the  other), 
their  minds  met,  nevertheless,  in  the  purpose 
that  the  $1,000  check  should  be  surrendered 
by  the  bank  in  settlement  of  their  differen- 
ces in  the  event  of  a  breach.  Is  there  any- 
thing In  the  facts  which  should  Incline  us  to 
a.  contrary  conclusion?    One  thing  to  be  con- 

*  Bldered  in  determining  the  nature  of  these 
provisions  is  the  character  of  the  contract, 
with  reference  to  the  certainty  with  wbich 
damages  may  be  ascertained  in  the  event  of 
a  breach.  If  the  measure  of  damages  is  cer- 
tain, and  the  sum  easily  ascertained,  the 
tendency  of  the  courts  is  to  treat  the  provi- 
sion as  a  penalty,  and  allow  only  actual  dam- 
ages for  the  breach.  Ordinarily  the  law 
supplies  a  simple  rule  for  the  measure  of 
damages  In  case  of  breach  of  contract  for 
the  sale  of  cattle.  That  is  the  difference  be- 
tween the  market  value  and  the  contract 
price.  But  here  the  seller  had  the  right  In 
the  one  case  to  furnish  an  indefinite  number 
of  cattle,  not  less  than  200,  and  on  the  sec- 
ond delivery  day  to  furnish  from  200  to  400. 
It  does  not  appear  from  the  contract  that  he 
had  the  cattle  on  hand.  The  agreement  was 
for  future  delivery,  in  two  installments.  If 
Millar  had  on  the  day  following  declined  to 
be  bound  by  the  contract,  Smith's  damages 
might  have  been  slight  or  nothing.  It  Is  by 
no  means  certain  they  could  be  ascertained 
by  the  rule  stated  above.  If  he  had  prepared 
for  delivery  the  full  number  of  cattle  which 
under  the  contract  he  had  the  right  to  fur^ 
nlsh,  and  the  agreement  had  been  breached 
by  Millar  on  delivery  day,  the  measure  of 
damages  would  have  been  the  simple  rule 
stated,  in  case  there  was  a  market  for  the 
cattle  at  that  point.  So  the  contract  may 
fairly  be  said  to  come  within  the  class  in 

,  which  the  courts  are  inclined  to  uphold  a  pco- 
vision  fixing  the  sum  to  be  forfeited  in  case 
of  breach.  The  assignment  Is  without  merit 
Motion  for  new  trial  was  filed  on  May  1, 
1901,  In  which  appellant  averred  meritorious 
defenses,  and  sought  to  excuse  his  failure 


to  be  present  at  the  trial  in  person  or  by  at- 
torney. H«  did  not  tender  a  trial  at  the 
tram  of  the  court  in  case  the  motion  was 
granted.  The  refusal  to  grant  the  motion  is 
assigned  as  error.  The  trial  was  practically 
ez  parte^  the  appellant  and  his  counsel  being 
absent  Local  counsel  was  procured  through 
correspondence  by  telegram,  and  appeared 
In  the  case  after  trial  had  begun.  An  offer 
was  made  to  begin  the  trial  anew  for  the 
benefit  of  appellant's  counsel,  but  a  postpone- 
ment was  refused.  The  trial  occurred  April 
24,  1901.  The  suit  bad  been  pending  since 
1897.  Appellant  left  the  state  on  business 
about  the  beginning  of  the  term  of  court 
without  making  any  agreement  looking  to  the 
setting  of  the  case.  His  regular  counsel  fail- 
ed to  attend  the  court  or  arrange  for  the 
setting  of  the  case,  and  have  shown  no  good 
excuse  for  their  failure  to  do  so.  We  think 
the  appellant  was  negligent  In  falling  to  be 
present  at  the  trial,  and  the  assignment  of 
error  predicated  on  the  refusal  of  the  court 
to  grant  a  new  trial  should  not  be  sustained. 
We  do  not  deem  it  necessary  to  state  more 
minutely  the  facts  set  up  in  the  motion. 

No  other  assignment  requires  extended  no- 
tice. Having  found  no  reversible  error  in 
the  record,  the  Judgment  is  affirmed.  Af- 
firmed. 


ANDERSON  v.  WALKEE.1 

(Court  of  Oivil  Appeals  of  Texas.     March  S, 
1902.) 

APFEAXr-FAILURE    TO    FILE    STATEMENT    OF 

FACTS— SHOWING  ON  APPEAL.— EFFECT 

— ASSIQNMBNT  OF  ERROR. 

1.  The  Statement  of  facts  in  the  record  filed 
by  the  appellant  after  the  10  days  piescribed 
by  law  for  iiliug  the  same  cannot  be  consiJ- 
erpd,  and  without  a  8tat«nent  of  facts  thft 
judgment  appealed  from  must  be  affirmed. 

2.  A  showing  by  the  appellant  in  the  appel- 
late court  that  his  failure  to  file  the  statement 
of  facts  within  the  prescribed  time  was  not  due 
to  his  laches,  but  to  the  acts  of  the  opposing 
counsel  and  the  trial  jndge,  is  of  no  effect, 
but  should  be  made  in  the  trial  court  and  comr 
plained  of  in  the  assignments  of  error. 

Appeal  from  district  court  Menard  coun- 
ty;  J.  W.  Timmins,  Judge. 

Action  by  J.  B.  Walker  against  W.  H.  An- 
derson. Judgment  for  plaintiff,  and  defend- 
ant appeals.  On  motion  for  rehearing,  opin- 
ions withdrawn  and  Judgment  affirmed. 

W.  E.  Adklns  and  Btapleton  &  Meek,  for 
appellant 

JAMES,  O.  J.  The  action  was  by  appdlee 
to  recover  a  certain  section  of  school  land. 
The  pleadings  are  in  the  ordinary  form  of 
trespass  to  try  title.  Appellant's  one  assign- 
ment of  error  questions  the  correctness  of 
the  Judgment  tcr  appellee  upon  the  testi- 
mony. Since  writing  two  opinions  in  this 
case  in  favor  of  appellant  our  attention  has 
been  called  to  tiie  fact  that  the  statement  ot 


•Rehearing  dented  April  2,  U02,  uid  writ  of  er- 
ror denied  br  aupreme  court 
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fticta  In  the  record  was  filed  after  the  10 
dayi  allowed  after  the  term  for  filing  same. 
The  record  shows  Its  filing  thus:  "Filed  for 
May  4th,  1901.  Jos.  T.  Callan.  Clerk  Dlst 
Court  Menard  Co.,  Tex.,  5/28/01."  The  lat- 
ter date  Is  the  true  date  of  the  filing,  and 
upon  the  face  of  the  record  the  statement 
cannot  be  considered.  Without  a  statement 
of  facts  the  Judgment  must  necessarily  be 
aSBrmed. 

Counsel  of  appellant,  under  leave  given, 
have  filed  evidence  here  showing  that  the 
tardy  filing  was  not  due  to  laches  on  their 
part,  but  to  acts  of  opposing  counsel  and  the 
trial  Judge.  Some  of  this  evidence  would 
indicate  that  it  was  understood  that  the 
Judge  might  not  be  able  to  return  the  state- 
ment to  Menardville  in  time,  and  In  that 
case  that  it  should  be  filed  back  by  the  dark 
as  within  the  10  days.  The  record,  however, 
shows  when  it  was  in  fact  filed.  The  deci- 
sion of  the  supreme  court  in  Mercantile  Co. 
V.  Wathen,  93  Tez.  824,  57  8.  W.  ^6^  de- 
cides that  a  showing  of  this  nature  in  this 
court  is  of  no  effect,  and  also  that  when  it 
is  made  in  the  trial  court  and  Incorporated 
in  the  record,  an  assignment  of  error  on  the 
subject  Is  essential.  It  therefore  becomes 
necessary  for  us  to  withdraw  the  opinions 
heretofore  filed  in  this  cause,  and  to  set  aside 
the  Judgment  entered  by  us,  and  to  afflnn 
the  Judgment 


GIPSON  et  al.  v.  MORRIS  et  al. 

(Court  of  Civil  Appeals  of  Texaa.     March  5, 

1902.) 

RBLIGIOVS  SOCIETIES— DIVISION  OF  CHURCH 
—MAJORITY  RULE— QUESTIONS  FOR  JURY- 
BRIEFS— FAILURE  TO  file:— WAIVER. 

1.  In  a  contest  between  factions  of  a  Bap- 
tist cbarch,  each  claiming  to  be  the  regular 
organization  and  entitled  to  the  church  prop- 
erty, the  question  whether  a  certain  meeting 
was  a  legal  conference  of  the  church  was  a 
qoestion  of  law  for  the  court. 

2.  Where  there  was  no  attempt  to  change 
the  church  doctrines,  and  it  is  admitted  that  iii 
the  Baptist  organization  the  majority  mle  ob- 
tains, the  Jnry  must  determine  which  branch 
has  a  majority  of  the  members  adhering  to  it 

On  Rehearing. 
Where  counsel  treat  briefs  of  appellants 
as  properly  filed,  and  make  no  complaiat  until 
a  few  days  before  the  submission  of  the  cause, 
they  waive  a  failure  to  file  them  in  time. 

Appeal  from  district  court  Shelby  coun- 
ty;   Tom  O.  Davis,  Judge. 

Bill  by  B.  Bl.  Morris  and  others  against 
C.  H.  Glpson  and  others.  There  was  a  Judg- 
ment in  favor  of  complainants,  and  defend- 
ants appeal.    Reversed. 

I.  O.  B.  Richardson,  D.  A.  Holman,  and 
E.  H.  Carter,  for  appellants.  Blount  &  Gar- 
rison, for  appellees. 

FLY,  J.    Tbia  suit  was  Instituted  by  R. 

K.  Morris  and  3.  B.  Bnasey,  A.  D.  Johns,  C. 

E.  Sanford,  and  J.  M.  Vawter,  claiming  to 

be  the  pastor  and  deacons  of  the  First  Bap- 

«7&W.— 28 


tist  Church  of  Timpson,  Tex.,  against  0.  H. 
Gipson,  R.  R.  Farrar,  Lem  Herrln,  Tom 
Reed,  J.  W.  Reed,  J.  B.  Hooper,  and  T.  H. 
Postell,  to  restrain  them  from  taking  and 
entering  the  church  building  for  the  purpose 
of  organizing  a  church.  Afterwards  the  pe- 
tition was  amended,  and  it  was  alleged  that 
R.  Ej.  Morris  was  the  pastor,  and  J.  B.  Bus- 
sey  was  a  trustee,  the  other  plaintiffs  being 
deacons,  and  that  they  sued  for  themselves 
and  in  behalf  of  the  church.  It  was  also 
alleged  that  the  fellowship  of  the  church  had 
been  regularly  withdrawn  from  O.  H.  Gip- 
son, who  had  been  legally  tried  on  charges 
against  him;  that  afterwards  Gipson  had 
apologized,  and  had  been  duly  restored  to  the 
full  fellowship  of  the  church.  After  his 
restoration,  it  is  alleged  Gipson  denied  that 
he  had  apologized,  and  the  proceedings  re- 
storing him  to  fellowship  were  rescinded. 
At  a  meeting  following  this  last  action  the 
minutes  were  adopted,  and  then  defendants 
began  to  create  dissension  among  the  breth- 
ren, and  organized  themselves  into  a  separate 
and  Independent  body,  and  withdrew  fellow- 
ship from  the  church,  and,  proclaiming  them- 
selves in  open  rebellion  to  the  church,  styled 
themselves  the  "First  Baptist  Church  of 
Timpson,"  although  they  constituted  a  mlnw- . 
Ity  of  said  church.  It  was  also  alleged  "that 
under  the  rules  and  regulations  governing 
the  First  Baptist  Church,  that  it  was  a  body 
where  the  majority  rules." 

It  is  unnecessary  to  go  into  the  details  of 
the  controversy,  which,  to  an  Impartial  ob- 
server, would  seem  trivial  and  of  little  conse- 
quence, compared  with  the  grand  objects  for 
which  ecclesiastical  bodies  are  organized;  for 
the  only  matters  with  which  the  courts  can 
concern  themselves  are  the  rights  of  property 
involved.  And,  as  said  by  the  supreme  court 
of  the  United  States  in  Watson  v.  Jones,  13 
Wall.  679,  20  L.  Ed.  666:  "Much  as  such 
dissensions  among  the  members  of  a  religious 
society  should  be  regretted,  a  regret  which  is 
Increased  when,  passing  from  the  control  of 
the  Judicial  and  legislative  bodies  of  the  en- 
tire organizati<Na  to  which  the  society  be- 
longs, an  appeal  is  made  to  the  secular  au- 
thor!^, the  courts,  when  so  called  on,  must 
perform  their  functions  as  in  other  cases." 
Out  of  dissatisfaction  with  the  pastor  of  the 
church,  and  the  expulsion  of  C.  H.  Gipson  for 
failure  to  attend  the  services  of  the  church, 
and  especially  a  union  service,  and  for  re- 
marks made  by  htm  about  other  members, 
the  trouble  arose  among  the  members,  cul- 
minating in  a  meeting  in  which  the  pastor, 
as  moderator,  presided;  and  after  he  had 
declared  the  meeting  adjourned,  the  Gipson 
adherents,  claiming  a  majority,  organized  an- 
other conference,  and  proceeded  to  express 
their  disapproval  of  the  acts  of  the  Morris 
wing.  This  was  on  May  2,  1901,  and  a  meet- 
ing was  called  for  May  8,  by  the  Gipson 
adherents,  before  which  time  action  had  been 
taken  by  the  other  facticm,  and  the  meeting 
was  not  permitted  to  be  held  in  the  Baptist 
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Church.  The  contest  is  as  to  which  of  the 
factions  constitutes  the  First  Baptist  Church 
of  Tlmpson.  It  was  admitted  in  the  plead- 
ings of  both  parties  that  each  Baptist  .church 
Is  soyerelgn  and  Independent  and  governed 
b7  its  own  laws,  usages,  and  customs,  and 
that  each  is  an  organization  In  which  tbe 
majority  rules.  The  rule  of  the  majority  in 
the  Baptist  church  being  an  uncontroverted 
and  an  admitted  fact,  and  it  appearing  that 
the  church  was  not  an  Incorporated  body,  the 
pivotal  point  In  the  case  was  as  to  which 
branch  or  wing  had  a  majority  of  the  niiem- 
bers  of  tbe  church  adhering  to  it  The  trial 
court,  however.  Ignored  this  vital  issue,  and 
submitted  only  the  following  Issue:  "Was 
the  meeting  held  at  tbe  First  Baptist  Church 
on  the  2d  day  of  May,  1901,  presided  over 
by  R.  R.  Farrar,  moderator  pro  tern,  (after 
the  conference  presided  over  by  Morris  had 
adjourned),  a  legally  called  and  legally  held 
conference  of  the  First  Baptist  Church  of 
Tlmppon,  Texas,  the  action  of  which  would 
be  binding  upon  the  church?"  The  issue  sub- 
mitted was  not  one  of  fact,  but  of  law,  to 
be  determined  by  the  court  on  facts  found 
by  the  Jury.  It  was  an  issue  that  a  Jury 
could  not  determine,  but  involved  the  evolu- 
tion of  a  legal  decision  by  the  jury  from  all 
the  facts  heard  by  them.  In  fact,  in  the  mat- 
ter In  the  charge,  preceding  the  issue  itself, 
the  Jury  were  instructed  to  consider  the  evi- 
dence of  the  manner  of  calling  the  meeting 
and  the  evidence  as  to  tbe  rules  and  regula- 
tions of  the  Baptist  church  In  calling  con- 
ferences. An  instruction  containing  the  vital 
Issues  in  the  case  was  asked  and  refused. 
In  the  case  of  Watson  v.  Jones,  above  cited, 
which  has  met  the  approval  of  the  supreme 
court  of  Texas  in  Baptist  Church  v.  Fort,  &4 
S.  W.  892,  49  L.  R.  A.  617,  the  different  ec- 
clesiastical bodies  were  divided  Into  three 
classes,  the  one  to  which  the  church  In  this 
case  would  belong  being  as  follows:  "The 
second  is  when  the  property  is  held  by  a  re- 
ligious congregation  which,  by  the  nature  of 
its  organization,  is  strictly  Independent  of 
other  ecclesiastical  associations,  and,  so  far 
as  church  government  is  concerned,  owes  no 
fealty  or  obligation  to  any  higher  authority." 
Dlscusshag  this  class  the  court  said:  "In 
such  cases,  where  there  is  a  schism  which 
leads  to  a  separation  into  distinct  and  con- 
flicting bodies,  the  rights  of  such  bodies  to 
the  use  of  tbe  property  must  be  determined 
by  the  ordinary  principles  which  govern  vol- 
untary associations.  If  the  principle  of  gov- 
ernment In  such  cases  Is  that  the  majority 
rules,  then  the  numerical  majority  of  mem- 
bers must  control  the  right  to  the  use  of  tbe 
prc^erty.  If  there  be  within  the  congrega- 
tion officers  In  whom  are  vested  the  powers 
of  such  control,  then  those  who  adhere  to  the 
acknowledged  organism  by  which  the  body 
is  governed  are  entitled  to  the  use  Of  the 
property.  The  minority  In  choosing  to  sep- 
arate tljemselves  into  a  distinct  body,  and  re- 
fusing to  recognize  the  authMlty  of  the  gov- 


erning body,  can  claim  no  right  in  the  prop- 
erty from  the  fact  that  they  had  once  been 
members  of  the  church  organization."  Tfawe 
was  no  allegation  or  proof  that  either  wing 
of  the  church  had  departed  from  the  funda- 
mental doctrines  of  the  Baptist  organization, 
and  that  question  can  have  no  bearing  upon 
the  proper  disposition  of  this  case.  Tliere 
was  no  attempt  to  change  the  doctrines  of 
the  church  or  to  organize  a  church  of  a  dif- 
ferent <wder  and  faith.  The  contest  is  one 
between  Baptists,  and,  the  majority  rule  be- 
ing shown  to  be  tbe  Baptist  rule,  the  ma- 
jority should  govern.  The  other  assignmenta 
of  error  are  not  well  taken. 

The  Judgment  is  reversed  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 
(April  2,  1902.) 

The  motion  to  strike  out  the  briefs  of  ai>- 
pellants  was  overruled  because  appellees  had 
by  their  acts  waived  the  failure  to  file  them 
in  time,  and  because  no  possible  hijury  could 
have  been  inflicted  upon  appellees  by  such 
failure.  On  February  10,  1902,  counsel  for 
appellees  sent  to  counsel  for  appellants  an 
agreement  to  allow  the  former  to  withdraw 
the  transcript  tat  tbe  purpose  of  briefing  tbe 
case,  in  which  It  was  ag^reed  that  briefs 
might  l>e  filed  by  appellants  at  any  time. 
This  agreement  was  signed  by  counsel  for 
appellants,  and  returned  to  counsel  toe  ap- 
pellees, who  did  not  sign  the  paper  they  had 
written,  and  to  which  they  had  procured  the 
signatures  of  their  opponents,  but  filed  a  mo- 
tion to  strike  out  the  briefs  of  appellants. 
That  motion  was  filed  on  February  15,  1902, 
only  a  few  days  before  submission  of  tbe 
case.  No  complaint  was  made  np  to  that 
hour  as  to  the  briefs  of  appellants  not  having 
been  filed  in  time;  but,  on  the  other  hand, 
they  had  been  treated  as  though  properly 
filed.  The  objection  came  too  late.  It  is 
true  that  they  contend  that  they  did  not  have 
time  to  brief  the  case,  but  the  fact  remains 
that  they  did  brief  it,  and  that  they  knew  of 
the  filing  of  appellants'  briefs  at  least  20 
days  before  the  time  the  cause  was  set  down 
for  submission,  and  no  complaint  was  made 
as  to  a  lack  of  time  in  which  to  brief  the 
cause. 

There  Is  no  merit  in  the  other  questions 
presented  by  the  motion  for  rehearing,  and 
it  is  overruled. 


CALVEKLBY  t.   SHANK. 

(Onrt  of  Civil  Appeals  of  Texas.    Mardi  16, 
1902.) 

EUBCTION  CONTBSTa— VBNQB— PLBADINO— nie- 
CISION. 

1.  An  election  contest  for  a  county  oflJce 
can  be  tried  only  in  the  county  where  tne  elec- 
tion was  held,  where  Rev.  St  1S05,  art  179G, 
Jtrovldes  it  shall  be  tried;  the  manner  in  whidi 
nrisdiction  in  contested  elections  may  be  ex- 
ercised being  limited  by  Act  April  16,  1886, 
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adopted  u  Rer.  St.  1895,  e.  7,  tit.  36,  which 
includes  such  sectioD. 

2.  Notice  of  election  contest  stated  the 
KToaud  as  the  throwing  out  of  certaia  ballot 
boxes.  Contestee  traversed  this  ground,  and 
charged  that  contestant  received  certain  ille- 
gal votes.  Contestant  entered  a  general  de- 
nial, and  alleged  contestee  received  three  ille- 
gal votes.  Held,  that  the  new  matter  alleged 
by  contestant  is  not  new  ground  of  contest, 
vrtiich  must  be  filed  within  the  time  for  filing 
contest,  but  a  reply,  by  way  of  avoidance,  t<S 
the  matter  set  up  by  contestee. 

3.  Under  Kev.  St.  1895,  art  ISOle,  i^roviding 
that  the  court  trying  a  contested  election  case, 
after  subtracting  the  illegal  votes,  and  after 
investigation  of  the  evidence,  "shall  decide  to 
which  of  the  contesting  parties  the  office  be- 
longs," and  article  lS04f,  requiring  the  court, 
if  the  true  result  cannot  be  ascertained,  to  de- 
clare the  election  void  and  order  another, 
though  contestant  have  more  votes  than  con- 
testee, contestee,  who  has  received  a  certificate 
of  election,  shoald  be  declared  entitled  to  the 
office;  It  appearing  that  another  candidate^ 
who  made  no  contest,  had  more  than  either, 
and  claimant  not  having  shown  any  right 
thereto. 

Appeal  fronr  district  court,  Howard  coun- 
ty;  W.  R.  Smith,  Judge. 

Election  contest  by  W.  J.  Shank  a^lnst 
Stephen  Calverley.  Judgment  for  contest- 
ant.   C(»teBtee  appeals.    Reversed. 

Kills  Douthit  for  appellant  8.  H.  Moiv 
risen,  for  appellee. 

STEPHENS,  J.  This  election  contest 
ux»e  In  Olasscock  county,  and  by  consent 
of  parties  was  transferred  to  Howard  coun- 
ty-, where  It  resulted  in  a  judgment  in  favor 
of  the  contestant  for  the  office  of  sberUC 
and  tax  collector  of  Glasscock  county.  One 
of  the  errors  is  assigned  upon  the  ground 
tbat  the  district  court  of  Howard  county 
was  -without  jurisdiction  to  determine  the 
issue,  the  contention  being  that  a  proceed- 
ing to  contest  an  election  is  of  such  nature 
as  tbat  the  general  statutory  provisions  af- 
fecting venue  are  not  applicable  to  it  Look- 
ing to  the  provisions  of  the  act  of  April  16, 
lijOO,  before  the  adoption  of  which  It  was 
held  In  OdeU  v.  Wharton  (Tex.  Sup.)  27  S. 
W.  123,  that  such  a  proceeding  could  not  be 
maintained,  we  And  the  requirement  tbat 
"contested  elections  for  any  county  office 
■hall  be  tried  by  the  district  court  In  the 
county  where  the  election  was  held."  We 
also  find  tbat  "in  trials  of  all  contests  of 
election  the  evidence  shall  be  confined  to 
the  issues  made  by  the  statement  and  reply 
thereto,  which  statement  and  reply  may  be 
amended  as  In  civil  cases;  and  as  to  the 
admission  and  exclusion  of  evidence,  the 
trial  shall  be  conducted  under  the  rules  gov- 
erning proceedings  in  civil  causes."  The  act 
also  provides  for  appeals  "under  the  same 
roles  and  regulations  as  are  provided  for 
appeals  In  civil  cases,"  but  Inasmuch  as  It 
does  not  in  terms,  provide  for  a  writ  of 
error,  It  has  been  held  that  none  can  be 
prosecuted.  Buckler  v.  Turbevllle  (Tex.  Civ, 
App.)  43  S.  W.  810.  The  role  for  taxing 
costs  In  "drll  cases"  Is  expressly  made  ap- 


plicable to  "contested  election  cases."  The 
clerk  Is  required  to  docket  an  election  con- 
test "the  same  as  In  other  causes,"  but  it  is 
given  "precedence  over  all  other  causes." 
Key.  St  arts.  1706,  1802,  1803,  1804h-1804j. 
In  all  other  respecte  this  act  adopted  as 
chapter  7,  tit  36,  of  the  Revised  Statutes, 
under  the  head  of  "Contested  Elections," 
purports  to  regulate  such  contests  without 
reference  to  statutes  governing  ordinary  civil 
suits,  and  is  thus  made  a  code  unto  itself. 
Giving  it  this  construction,  this  court  held 
in  McKnigbt  t.  Sone,  in  an  oral  opinion  de- 
livered June  26,  1887,  that  neither  party  to 
an  election  contest  was  entitled  to  have  the 
issue  tried  by  a  jury;  the  conclusion  of  the 
court  being  thus  noted  at  the  time:  "Nei- 
ther constitution  nor  statute  provides  for 
Jury  except  In  civil  cases,  and,  while  this 
proceeding  Is  referred  to  as  synonymous 
with  'cause,'  It  seems  carefully  distinguish- 
ed from  'civil  case."  Rev.  St  arts.  1796, 1802, 
1803,  1804J."  This  was  to  line  with  the  com- 
monly accepted  construction  of  such  statutes, 
as  will  be  seen  tiam  the  following  quotation 
from  AlcCrary,  Elections  (4th  Ed.)  {  454: 
"A  contested  election  case,  whatever  the 
form  of  the  proceeding  may  be,  is  in  its  es- 
sence a  proceeding  in  which  the  people— the 
constituency— are  primarily  and  principally 
interested.  It  is  not  a  suit  for  the  adjudica- 
tion and  settlement  of  private  rights,  sim- 
ply. It  follows  tbat  the  parties  to  the  rec- 
ord cannot,  by  stipulation  or  otherwise,  dis- 
continue or  compromise  a  case  of  this  char- 
acter without  the  consent  and  approval  of 
the  court  or  tribunal  trying  it"  In  section 
456  of  the  same  work  it  Is  further  stated 
that  "the  ordinary  rules  governing  applica- 
tions for  continuances,  in  the  nature  of  the 
case,  cannot  apply  to  a  litigation  of  this 
kind."  However,  when  the  case  of  Scar- 
borough T.  Eubank  (Tex.  GlT.  App.)  52  S. 
W.  569,  which  was  one  to  contest  the  valid- 
ity of  an  election  to  change  a  county  seat, 
came  before  us,  we  concluded  that  the 
amendment  to  our  constitution  adopted  in 
1891,  which  for  the  first  time  named  "con- 
tested elections"  as  a  part  of  the  Jurisdic- 
tion of  the  district  court,  bad  the  effect  of 
transferring  such  controversies  from  the  po- 
litical domain  to  the  Judicial  department  of 
the  government  as  will  be  seen  from  the 
opinion  in  that  case,  where  the  reasons  and 
authorities  supporting  that  view  are  given. 
The  real  question  on  which  the  decision  in 
that  contest  turned  was  whether  or  not  the 
qualification  of  the  petitioners  for  the  elec- 
tion was  issuable  In  such  a  proceeding,  and 
it  was  held  by  the  supreme  court,  on  certifi- 
cate pending  the  motion  for  rehearing,  that 
it  was  not  53  S.  W.  573.  The  rehearing 
was  accordingly  granted.  Since  then.  In  an- 
swering a  certified  question  in  the  case  of 
Compton  V.  Holmes  (Tex.  Sup.)  63  S.  W. 
621.  our  contested  election  statute  has  been 
construed  as  restricting  contests  to  the  cases 
therein  expressly  provided  for.    We  there- 
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fore  understand  the  construction  placed  on 
tbls  statute  to  be  that  the  legislature  baa  so 
limited  the  manner  in  which  the  district 
court  muy  exercise  Its  constitutional  Juris- 
diction over  "contested  elections"  as  to  ex- 
clude all  contests  and  procedure  not  pro- 
vided for  In  the  act  Itself.  See,  also,  Mes- 
ser  V.  Cross  (Teac  Civ.  App.)  63  8.  W.  180. 
Adopting  this  construction,  we  must  bold 
that,  as  no  provision  has  been  made  for  the 
trial  of  an  election  contest  for  a  county  of- 
fice, by  change  of  venue  or  otherwise,  out- 
side of  the  county  In  which  the  election  was 
held,  and  as  the  nature  of  the  proceeding  is 
such  that  consent  cannot  confer  Jurisdiction, 
the  Judgment  appealed  from  must  be  re- 
versed, and  the  canse  remanded,  with  direc- 
tion that  It  be  transferred  back  to  Glasscock 
county  for  further  proceedings. 

In  view  of  another  trial  we  deem  It  proper 
to  notice  some  of  the  questions  raised  by 
othM*  assignments: 

At  the  election  oat  of  which  the  contest 
arose,  appellant  received  15  votes;  appellee, 
21;  W.  E.  Cbaney,  IS;  and  A.  S.  FhUllps,  19, 
—all  opposing  candidates  for  the  office  of 
sheriff  and  tax  collector  of  Glasscock  coun- 
ty. Two  of  the  four  voting  boxes  were 
thrown  out  by  the  commissioners'  court  and 
It  was  upon  this  ground  that  appellee  gave 
notice  within  the  30  days  prescribed  by  law 
of  his  Intention  to  contest  the  election.  The 
answer  of  appellant  not  only  traversed  this 
ground  of  contest,  but  also  charged  that  ap- 
pellee received  12  Illegal  votes  (naming  the 
persons  whose  votes  were  thus  challenged), 
and  that  one  l^;ally  qualified  voter  who 
would  have  voted  for  appellant  had  been  de- 
nied the  privilege  of  voting.  Api>ellee  met 
the  Issue  thus  tendered  with  a  general  de- 
nial, and  the  further  allegation  that  3  of  the 
votes  cast  for  appellant  were  Illegal;  but, 
as  this  supplemental  pleading  was  filed  aft- 
er the  30  days  allowed  by  law  for  filing  a 
contest.  It  Is  Insisted  that  the  court  erred  In 
entertaining  the  issue  so  made.  We  are, 
however,  of  opinion  that  the  new  matter 
thus  alleged  by  appellee  is  not  to  be  regard- 
ed as  a  new  ground  of  contest,  but  merely 
as  a  reply,  by  way  of  avoidance,  to  the  mat- 
ter set  up  In  the  answer  of  appellant.  This 
very  question  came  before  the  supreme  court 
of  Kansas  in  the  case  of  Baker  v.  Long,  17 
Kan.  341,  and  was  thus  disposed  of  in  the 
(pinion  of  Judge  Brewer:  "Upon  this  we  re- 
mark, first,  that  the  inquiry  before  a  contest 
cotlrt  is  not  necessarily  limited  to  the  mat- 
ters presented  In  the  contestor's  statement 
Snch  a  statement  Is  In  the  nature  of  a  peti- 
tion, and  the  contestee  may  defend  against 
it  both  by  denial  and  by  proof  of  other  mat- 
ters showing  his  right  to  the  office  notwith- 
standing the  facts  contained  In  the  state- 
ment In  other  words,  he  may  file  an  an- 
swer containing  both  a  denial  and  new  mat- 
ter. The  contested'  may  also  reply  to  such 
new  matter.  We  remark  again  that  where 
a  reply  Is  filed  to  an  answer  containing  new 


matter,  it  cannot  be  taken  aa  presenting  a 
new  and  independent  matter  of  contest  but 
must  be  deemed  as  simply  a  reply  to  the 
answer,  and  only  available  as  a  defense  to 
such  new  matter.  In  other  words,  a  party 
by  his  reply  cannot  add  a  new  cause  of  ac- 
tion to  his  petition.  He  cannot  when  the 
testimony  falls  to  sustain  the  ground  of  con- 
test alleged  In  his  original  statement  aban- 
don that  and  rely  uiwn  the  facts  alleged  hi 
the  reply  as  constituting  his  cause  of  ac- 
tion." See,  also,  the  opinion  of  this  court 
in  Boach  v.  Malotte,  66  S.  W.  703. 

It  Is  further  Insisted  that  as  It  was  found 
upon  the  trial  that  Phillips  and  Chaney,  who 
declined  to  Join  appellee  In  the  contest  each 
received  more  votes  than  appellee,  after  de- 
ducting the  Illegal  votes  cast  for  him.  the 
court  erred  in  giving  Judgment  in  his  favor 
for  the  office,  although  he  received  more 
legal  votes  than  appellant  The  statute 
(article  1804e)  provides  that  the  court  trying 
contested  election  cases,  after  subtractiug 
the  Illegal  or  fraudulent  votes  from  the  poll 
of  the  candidate  who  received  them,  and 
after  a  full  and  fair  investigation  of  the  evi- 
dence, "shall  decide  to  which  of  the  con- 
testing parties  the  office  belongs."  The  suc- 
ceeding article  makes  it  the  duty  of  the 
court  in  the  event  the  true  result  cannot  be 
ascertained,  to  declare  the  election  void,  and 
direct  the  proper  officers  to  order  another 
election.  The  case  before  us  does  not  seem 
to  fall  clearly  within  the  provisions  of  either 
of  these  articles;  that  Is,  If  we  adopt  the 
contention  that  the  evidence  developed  that 
neither  of  the  contesting  parties  was  entitled 
to  the  office.  Inasmuch,  however,  as  appel- 
lant received  the  certificate  of  election  and 
held  the  office,  and  the  candidate  receiving 
the  plurality  vote^  after  all  illegal  votes  were 
excluded,  did  not  contest  his  right  we  think 
it  should  be  held  that  he  was  entitled  to  it 
Merely  because  appellee  received  more  votes 
than  appellant  did  not  entitle  him  to  the 
office,  since  he  failed  to  receive  either  a  ma- 
jority or  a  plurality.  As  in  any  other  con- 
test possession  gives  title,  unless  a  superior 
right  Is  shown  in  the  adverse  claimant  Un- 
less this  view  be  adopted,  the  case  is  one 
which  seems  not  to  be  covered  by  either 
article  of  the  statute  above  noticed,  provid- 
ing how  the  Issue  Is  to  be  determined.  That 
it  was  contemplated  that  the  court  should 
decide  the  office  in  dispute  to  belong  either 
to  the  contestant  or  the  contestee,  where  the 
true  result  is  ascertainable.  Is  shown  not 
only  by  the  language  of  article  1804e,  but 
also  by  the  provisions  of  articles  1804,  1804a- 
1804d,  1804k. 

We  need  not  consider  the  objections  raised 
to  the  charge,  since  we  cannot  anticipate 
that  a  Jury  will  be  impaneled  on  the  next 
trial. 

As  to  the  legality  of  the  vote  of  the  Mex- 
ican, It  may  be  suggested  that  as  he  exer- 
cised the  right  of  sutTrage,  It  is  not  to  be  In- 
ferred that  he  did  an  imiawful  thing  merely 
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because  he  was  a  native  of  Mexico.  See 
Hmdrlck  t.  Culberson  (Tex.  Civ.  App.)  66  S. 
W.  6ie. 

Otber  objections  raised  can  be  too  easily 
obviated  on  another  trial  to  require  comment 
here. 

For  the  reason  first  given,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  In  accordance  with  this 
opinion. 

HUNTER,  J.,  not  sltUng. 


HOUSTON,  B.  &  W.  T.  RT.  00.  v.  SBALB. 

(Court  of  Civil  Appeals  of  Texas.    March  20, 

1902.) 

BAIUtOAOS-PASSBNOERS— LOSS  OP  BAOQAOB 
— UMITINQ  LIABILITY— PETITION— DKSCRIP- 
nON  OF  ARTICLES  DESTROYED  OR  INJURED 
—MEASURE  OF  DAMAGES. 

1.  Where,  in  an  action  by  a  passenger  for 
damages  to  his  baggage,  the  court  sustained 
plaintifiTs  demurrer  to  defeudant's  answer  al- 
leging a  contract  limiting  its  liability  to  $100, 
defendant's  assignment  of  error  that  the  conrt 
on  the  evidence  should  have  limited  the  recov- 
ery to  $10(),  as  stipulated  in  the  contract,  can- 
not be  sustained,  as  such  limitation  to  plain- 
tifts  recovery  was  not  supported  by  the  plead- 
ings. 

U.  In  an  action  by  a  passenger  for  damages 
to  bis  baggage,  where  the  petition  does  not  al- 
lege that  the  damages  were  caused  by  defend- 
ant's negligence,  the  question  of  the  validitv 
of  a  stipulation  limitii^;  the  company's  liabil- 
ity for  loss  due  to  its  negligence  does  not  arise. 

'6.  Where  the  petition  In  an  action  by  a  pas- 
sengw  for  damages  to  hjs  baggage  alleges  that 
defendant  was  negligent,  and  that  the  stipula- 
tion for  limitation  of  its  liability  was  unreason- 
able, the  questions  of  negligence  and  unreason- 
ableness are  for  the  jury,  but  the  right  of  the 
carrier  to  limit  its  liability  is  for  the  court. 

4.  A  petition,  in  an  action  by  a  passenger 
for  damages  to  his  baggage,  which  alleges  that 
"the  articles  totally  destroyed  consisted  of 
three  dresses,  worth  ^300;  that  the  articles 
injured  consisted  of  shirt  waists,  collars,  cuffs, 
and  ladies'  undergarments,"— is  not  sufficient- 
ly specific,  an  itemised  list  of  the  clothing  de- 
stroyed or  damaged,  with  the  value  of  each, 
and  the  extent  of  the  damage  to  each  article 
injured,  being  essential. 

5.  The  measure  of  damages  for  the  loss  of  a 
passenger's  baggage  is  merely  the  actual  value 
of  articles  destroyed,  and  the  amount  of  dam- 
age to  articles  partially  destroyed;  and  there- 
fore allowing  a  passenger  damages  for  the 
deprivation  of  the  use  of  the  articles,  and  for 
inconvenience  and  mental  distress  occasioned 
by  the  loss,  was  erroneous. 

Appeal  from  district  court,  Nacogdoches 
county;  Tom.  C.  Davis,  Judge. 

Action  by  All&i  Seale  against  the  Houston, 
East  &  West  Texas  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  J.  S. 
MdSaohln,  for  appellant  Branch,  Matthews, 
Harris  &  Beeson,  for  appellee. 

GAlUtBTT,  0.  J.  This  action  was  brought 
by  Allen  Seale  to  recover  damages  of  the 
railway  company  for  injury  to  baggage  car- 
ried for  the  plaintiff  over  the  line  of  the  com- 


pany from  Nacogdoches,  Tex.,  to  Shreveport, 
La.,  on  a  ticket  sold  by  the  company  to  the 
plaintiff  for  his  wife  for  transportation  from 
Nacogdoches,  Tex.,  to  Colorado  Springs,  C^lo., 
via  Shreveport  and  Ft  Worth.  The  line  of 
the  defendant  extended  only  to  Shreveport, 
and  the  journey  was  completed  from  that 
place  over  the  lines  of  connecting  carriers. 
When  plaintiff  and  his  wife  arrived  at  Colo- 
rado Springs  and  their  trunks  were  delivered 
to  them,  they  discovered  that  some  of  the 
clothing  in  the  wife's  trunk  had  been  ruin- 
ed, and  some  of  it  damaged,  by  wet  Plain- 
tiff alleged  In  his  petition:  That  the  con- 
tents of  the  trunk  "consisted  of  wearing  ap- 
parel of  plalntUTs  wife,  and  the  articles  de- 
stroyed were  of  the  value  of  $300,  and  the 
articles  partially  destroyed  were  damaged  to 
the  extent  of  $200."  That  he  was  Induced 
to  go  to  Colorado  Springs  for  pleasure  by 
excursion  rates  offered  by  the  appellant  but 
his  wife  was  deprived  of  wearing  apparel 
"suitable  tor  participating  in  the  festivities 
and  enjoyment"  He  pleaded  hotel  bills  and 
incidental  expenses  fCH:  time  lost  in  efforts 
to  supply  other  clothing,  $250  damages  for 
deprivation  of  the  use  of  the  clothing  during 
the  stay  at  (>>lorado  Springs,  and  $230  on  ac- 
count of  "Inconvenience,  deprivation,  annoy- 
ance, and  mortification"  suffered  by  his  wife 
in  being  deprived  of  the  use  of  the  contents 
of  the  trunk.  Demurrers  to  the  petltl(Hi 
were  sustained,  requiring  plaintiff  to  plead 
more  specifically  the  nature  and  value  of  the 
articles  destroyed  and  damaged,  and  strik- 
ing out  the  averments  of  damages  on  ac- 
count of  hotel  bills  and  Incidental  expenses. 
Plaintiff  filed  a  trial  amendment  alleging 
"that  the  totally  destroyed  articles  in  said 
trunk  consisted  of  three  dresses,  worth  $300; 
that  the  articles  Injured  consisted  of  shirt 
waists,  collars,  cuffs,  and  ladles'  undergar- 
ments; and  the  damage  to  said  articles  is 
$200."  Appellant  specially  excepted  to  the 
amendment  because  It  did  not  sufflclentiy  de- 
scribe and  itemize  the  articles,  or  give  their 
value  separately,  or  the  extent  of  the  dam- 
age. The  defendant  pleaded  also  a  contract 
contained  In  the  ticket  sold  to  th3  plaintiff 
limiting  its  liability  to  $100  on  account  of 
iMggage.  To  this  defense  the  plaintiff  inter- 
posed a  demurrer,  which  was  sustained  by 
the  court.  A  jury  was  waived,  and,  upon 
trial  by  the  court  judgment  was  rendered  in 
favor  of  the  plaintiff  for  $150. 

The  plaintiff  has  brought  his  suit  upon  the 
contract  for  carriage,  and  seeks  to  hold  the 
defendant  upon  its  common-law  liability  for 
the  delivery  of  the  baggage,  which  is  the 
same  as  a  carrier  of  goods.  It  is  that  of  an 
insurer.  3  Am.  &  Eng.  Enc.  Law  (2d  Bd.) 
p.  54G.  The  defendant  relies  upon  the  con- 
tract for  a  limitation  of  its  liability  to  its 
own  line,  and  then  not  exceeding  $100.  As 
a  contract  for  carriage  from  Nacogdoches, 
Tex.,  to  Colorado  Springs,  Colo.,  it  Is  Inter- 
state, and  the  question  might  arise  whether 
or  not  the  statute  of  Texas  (K^.  St  art  320), 
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probibltins  carriers  from  limiting  tbeir  lia- 
bility as  it  exists  at  common  law  would  ap- 
ply. Houston  Direct  Nav.  Co.  t.  Insurance 
Co.  of  North  America,  89  Tex.  1,  32  S.  W. 
889,  30  L.  R.  A.  713.  59  Am.  St  Rep.  17; 
Armstrong  v.  Railway  Co.,  92  Tex.  117,  46 
S.  W.  33.  Following  Armstrong  t.  Railway 
Co.  the  court  of  civil  appeals  for  the  Fourth 
district  has  held  that  the  statute  applies  to 
baggage  checlied  on  a  ticl^et  from  San  Anto- 
nio, Tex.,  to  the  city  of  Mexico  and  return. 
Railway  Co.  v.  Ware,  00  S.  W.  343,  1  Tex. 
Ct  Rep.  301.  But  we  do  not  find  it  neces- 
sary to  determine  the  question,  since  there  is 
no  assignment  of  error  requiring  us  to  do  so. 
The  court  sustained  the  demurrer  of  the 
plaintiff  to  the  answer  setting  up  the  defense, 
but  the  defendant  only  attempts  to  raise  the 
question  by  assignments  that  upon  the  evi- 
dence the  court  should  have  found  for  the 
plaintift  not  exceeding  $100,  as  stipulated  In 
the  contract.  This  would  have  been  with- 
out any  pleading  to  support  it.  The  defend- 
ant had  the  right  to  limit  its  liability  to  its 
own  line.  Railway  Co.  v.  Baird,  75  Tex.  25e. 
12  S.  W.  530.  There  is  no  averment  in  the 
petition  that  the  damage  vraa  caused  by  the 
negligence  of  the  defendant;  hence  the  ques- 
tion whether  on  the  ground  of  public  policy 
the  defendant  might  limit  its  liability  for 
loss  occasioned  by  its  negligence  does  not 
arise.  Nor  is  it  alleged  that  the  stipulation 
toe  limitation  of  the  liability  of  the  defend- 
ant was  unreasonable.  The  question  of  neg- 
ligence and  unreasonableness  would  have  to 
be  submitted  to  a  Jury,  but  the  right  of  the 
carrier  to  limit  Its  liability  under  the  statute 
was  tor  the  court 

The  exception  of  the  defendant  to  the  trial 
amendment  filed  in  response  to  the  ruling  of 
the  court  requiring  more  specific  allegations 
of  the  nature  of  the  artides  destroyed  and 
damages,  and  the  amount  of  the  damages, 
should  have  been  sustained.  It  was  scarcely 
more  specific  than  the  allegation  in  the  plead- 
ing required  to  be  amended.  The  particular 
articles  of  clothing,  and  the  value  and  ex- 
tent of  the  loss  and  damage,  were  within  the 
knowledge  of  the  plaintiff,  and  the  defend- 
ant was  entitled  to  have  pleaded  an  Itemized 
list  of  the  dresses  destroyed,  stating  the 
character  and  value  of  each,  and  of  the  sev- 
eral articles  damaged,  stating  the  nature  and 
character  of  each  article,  and  the  value  there- 
of, and  the  extent  of  the  damage.  The  ex- 
ception specifically  and  particularly  pointed 
out  the  defect  in  the  pleading,  and  it  should 
have  been  sustained.  The  information  re- 
quired was  peciillarly  within  the  luiowledge 
of  plaintiff  to  the  minutest  detail,  and  was 
something  about  which  the  defendant  could 
itnow  nothing.  Schneider  v.  Ferguson,  77 
Tex.  574,  14  S.  W.  164;  Beclt  v.  Avondino, 
82  Tex.  315,  18  S.  W.  690;  Townes,  Pi.  pp. 
278,  279. 

As  the  judgment  must  be  reversed  for  the . 
error  Indicated,  we  will  point  out,  with  the 
view  to  another  trial,  other  errors  In  the  rec- 


ord, which,  however,  taking  Into  craisidera- 
tion  the  undisputed  evidence  as  to  value  and 
the  amount  of  the  judgment,  would  of  them- 
selves not  require  a  reversal  if  we  should 
hold  that  the  evidence  is  sufficient  to  sus- 
tain the  ilndiug  that  the  injury  occurred  on 
the  line  of  defendant,  upon  which  we  do  not 
pass.  The  measure  of  damage  for  the  loss 
sustained,  if  It  occurred  on  the  defendant's 
line,  is  the  actual  value  of  the  two  dresses 
destroyed  and  the  amount  of  damage  to  the 
several  articles  partially  destroyed,  with  le- 
gal Interest  on  the  aggregate  amount  3  Am. 
&  Bng.  H?nc.  Law,  584;  Railway  Co.  v.  Jaelc- 
son,  62  Tex.  209.  The  court  therefore  erred 
in  overruling  the  defendant's  exceptions  to 
the  paragraphs  in  the  petition  claiming  dam- 
ages for  deprivation  of  the  use  of  the  cloth- 
ing, and  for  "inconvenience,  deprivation,  an- 
noyance, and  mortification"  occasioned  by 
the  loss,  and  in  hearing  evld«ace  in  support 
thereof.  It  was  improper  to  receive  evidence 
that  plaintifTs  wife  was  very  much  distress- 
ed, and  cried,  because  of  the  damage  to  her 
wearing  apparel;  for  her  distress  was  not  an 
element  of  damage,  and  could  have  no  prop- 
er bearing  on  the  case.  The  length  of  time 
it  toolc  plalntifC  to  obtain  other  clothing,  and 
the  purpose  for  which  plaintiff  and  bis  wife 
went  to  Colorado  Springs,  furnish  no  basis 
for  recovery,  and  evidence  to  show  the  same 
should  not  have  been  received.  The  judg- 
ment of  the  coiu't  below  will  be  reversed,  and 
the  cause  remanded. 
Reversed  and  remanded. 


JACKSON  et  al.  v.  BRADSHAW. 

(Court  of  Civil  Appeals  of  Texas.    Mardi  13, 

1002.) 

PURCIIASB-MONBY  LIEN— ACTION  OF  FORK- 
CLOSURE  —  PARTIES— VENDEE'S  WIPE— COM- 
MUNITY PROPERTY— SUIT  FOR  OUSTER. 

1.  A  wife  is  not  a  necessary  party  to  a  suit 
to  foreclose  a  purchase-money  lien  upon  land 
purchased  by  her  husband,  since  no  homestead 
right  could  exist  as  against  the  purchase 
money. 

2.  A  wife  cannot  sue  for  damages  for  beini; 
ousted  from  land  purchased  by  her  husband, 
and  upon  which  she  is  living  with  him  at  the 
time  of  the  ouster,  since  such  damages  would 
be  community  property,  for  which  the  husband 
alone  could  sue. 

Appeal  from  district  court  Gregg  county; 
W.  J.  Graham,  Judge. 

Action  by  Cynthia  Jaclcson  and  others 
against  J.  K.  P.  Bradshaw.  From  a  judg- 
ment in  favor  of  defendant  plaintiffs  appeal. 
Affirmed. 

F.  B.  Martin,  for  appellants.  Young  & 
Stlnchcomb,  for  appellee. 

GARRETT,  0.  J.  Tills  is  a  suit  against 
the  appellee  brought  by  Cynthia  Jackson,  a 
married  woman,  with  whom  were  joined  the 
other  appellants,  who  are  her  children,  to  re- 
cover damages  for  ousting  thera  from  cer- 
tain premises  which  they  averred  were  thebr 
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homestead.  The  petition  alleged  that  the 
husband,  WlUiam  Jackson,  refused  to  Join 
his  wife  In  the  suit  It  appeared  from  the 
■evidence  that  pending  the  marriage  of  Wil- 
liam and  Cynthia  Jackson  the  husband 
bought  the  land  from  which  It  was  alleged 
she  and  ber  children  had  been  ousted,  and 
gave  a  note,  with  vendor's  lien,  for  the  pur- 
chase money  thereof;  that  there  had  been 
a  foreclosure  of  the  lien,  in  faror  of  the  ap- 
pellee and  others.  In  a  suit  to  which  Cynthia 
Jackson,  the  wife,  was  not  a  party;  that  the 
land  had  been  regularly  sold  by  the  sheriff 
under  an  order  of  sale  Issued  on  the  Judg- 
ment of  fweclosure,  and  bought  by  the  ap- 
pellee; and  that  the  appellants  were  ousted 
and  the  appellee  put 'in  possession  thereof  by 
virtue  of  a  writ  of  possession  Issued  In  ac- 
cordance with  the  Judgment  and  sale.  The 
appellant  Cynthia  Jackson  is  the  wife  of 
William  Jackson,  and  was  living  with  blm 
as  such  at  the  time  the  land  was  bought,  and 
continuously  since  then  up  to  the  time  of  the 
trial,  and  was  so  living  with  him  when  they 
were  both,  together  with  their  children,  oust- 
ed by  the  sheriff  to  obedience  to  the  writ  of 
possession.  The  family  had  occupied  the 
land  and  used  it  as  a  home  from  the  date  of 
Its  purchase,  in  1883,  until  the  ouster. 

No  cause  of  action  Is  disclosed.  It  was  not 
necessary  to  make  the  wife  a  party  to  the 
foreclosure,  because  whatever  homestead  in- 
terest she  had  in  the  land  was  subject  to 
the  vendor's  Hen,  as  no  hcHuestead  right  ex- 
isted  against  the  unpaid  purcbase  money. 
Jackson  v.  Bradsbaw  (Tex.  ClT.  App.)  S7  S. 
W.  878;  Morris  v.  Glesecke,  80  Tex.  638; 
Jergens  v.  Schlele,  ftl  Tex.  267;  City  of  San 
Antonio  V.  Berry,  92  Tex.  S27,  48  8.  W.  496; 
'Collins  T.  Ferguson  (Tex.  Civ.  App.)  56  S.  W. 
226.  It  also  appears  from  the  petition  that 
whatever  right  the  wife  might  have  had  tor 
■damages  wonid  have  been  community  pnq;>- 
erty,  for  which  her  husband  alone  had  the 
right  to  sue.  Ezell  v.  Dodson,  60  Tex.  331; 
Nlckerson  v.  Nickerson,  65  Tex.  281;  Mld- 
■dlebrook  Bros.  v.  Zapp,  73  Tex.  29,  10  S.  W. 
732;  Speer,  Mar.  Worn.  (  287.  Hence  there 
"was  no  error  in  sustaining  the  demurrer  to 
the  petition  which  called  In  question  the 
right  of  the  appellant  Cynthia  Jackson  to 
maintain  the  suit 

The  Judgment  will  be  affirmed.    Affirmed. 


DUKE  et  al.  T.  WHBELBR  et  al. 

(Court  of  Civil  Appeals  of  Texas.    March  20, 
1902.) 

ACTION  BT  INPANT— APPEAL-OTJARDIAN  AD 
LITEM— BOND. 

Rev.  St.  art.  1211,  authorises  the  appoint- 
ment of  a  guardian  ad  litem  for  a  minor  onlv 
vchen  "defendant"  in  a  snit.  Held,  that  though 
Rev.  St.  art.  1408,  exemptintr  guardians  from 
giving  bonds  on  appeal,  applies  to  guardians 
ad  litem,  one  who  was  appointed  by  the  court 
below  as  "fraardian  ad  litem"  of  minor  plain- 
.tiffx  could  not  appeal  without  bond. 


Appeal  from  district  court,  Shelby  county; 
E.  B.  Lewis,  Special  Judge. 

Action  by  Warwick  Duke  and  others 
against  E.  B.  Wheeler  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
I>lsmts8ed. 

Bryarly  &  Polley,  for  appellants.  Juo. 
O.  Walker,  I.  O.  B.  Richardson,  A.  H.  Mc- 
Knight,  J.  M.  Sanders,  and  Drury  Field,  for 
appellees. 

OARRETT,  G.  J.  We  dismissed  the  ap- 
peal in  this  cause  upon  the  motion  of  the 
appellees,  for  the  reason  that  the  condition 
of  the  appeal  bond  was  not  made  in  accord- 
ance with  the  statute.  Three  of  the  appel- 
lants are  minors,  for  whom  B.  S.  Bryarly 
was  appointed  by  the  court  below  as  gtiard- 
ian  ad  litem,  and  be  Joins  them  in  the  ap- 
peal, and  signed  the  appeal  bond  for  them. 
These  minor  appellants  by  the  said  B.  S. 
Bryarly  have  asked  for  a  rehearing,  and 
that  the  appeal  be  reinstated  as  to  them  and 
blm,  because,  they  say,  they  were  repre- 
sented by  a  guardian  ad  litem,  who  Is  not 
required  by  law  to  execute  a  bond  for  ap- 
I>eal.  Article  1408  of  the  Revised  Statutes, 
exempting  guardians  from  giving  bonds  on 
appeal,  has  been  held  to  apply  to  guardians 
ad  litem.  Schonfleld  v.  Turner  (Tex.  Sup.) 
6  S.  W.  628;  Unknown  Heirs  of  Tutt  v. 
Morgan,  18  Tex.  Civ.  App.  627,  42  S.  W.  678, 
46  S.  W.  122;  Simon  t.  Blanchett  (Tex.  Clr. 
App.)  37  S.  W.  846.  Bat  the  law  only  au- 
thorizes the  appointment  of  a  guardian  ad 
litem  for  a  minor  when  defendant  In  a  suit. 
Article  1211,  Rev.  St;  Schcmfleld  ▼.  Turner, 
supra;  Towns,  Tex.  PI.  p.  17a  Mhiors  may 
prosecnte  a  suit  by  next  friend,  but  there  Is  no 
provision  of  the  statute  authorizing  the  next 
friend  to  appeal  without  bond.  1  Sayles, 
Prac.  I  194. 


THOMPSON  et  al.  ▼.  KOSBNSTBIN.i 

<(3onrt  of  Civil  Appeals  of  Texas.     Mardi  S, 

1902.) 

ATT ACHMBNTS— ACTION  FOR  WRONQFUL  SSIZ- 
URK  OF  OOODS  —  INSOLVENT  DEBTORS  — 
SAL.B  TO  CREDITOR— CONSPIRACY  TO  DE- 
FRAUD CREDITORS— ADMISSIBILITT  OF  EVI- 
DENCE—DBCLARATI0N8  OF  DEBTOR  AFTER 
SALE— PLBADINOS-^JURISDICTION— WAIVER- 
SUBMISSION  OF  OASB-WAIVER  OF  IS3UBB- 
INSTRUCnONS. 

1.  In  an  action  for  wruugful  attachment, 
plaintifF  claimed  as  actual  damages  the  val- 
ue of  the  goods  and  freight  thereon, — both 
amounting  to  $205,— and  also  claimed  exem- 
plary damages.  Eixception  to  the  freit^ht  being 
sustaiued,  and  the  actual  damages  claimed  be- 
ing thus  reduced  to  less  than  $200,  plaintiff 
amended  his  petition,  omitting  exemplary  dam- 
apes,  and  claiming  as  the  valne  of  the  goods 
|206.  Defendants,  on  leave  to  amend,  with- 
drew all  their  pleadings,  and  pleaded  to  the 
jurisdiction;  alleging  that  plaintiff  fraudulent- 
ly overvalued  the  goods  In  the  amended  peti- 
tion for  the  purpose  of  coBferring  jurisdiction. 
Held  that,  after  pleading  to  the  merits  upon 
the  first  petitiou.  it  was  too  late  for  defend- 


*  Rehearing  denied  April  2,  1902. 
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aiits  to  plead  to  the  jurisdiction  upon  the 
amended  petition,  since  the  amount  of  actual 
damages  claimed  in  both  petitions  was  the 
same,  and  defendants  must  have  known  at 
one  time  as  well  as  another  whether  or  not 
the  valuation  ot  the  ^oods  was  made  and  the 
exemplary  damages  were  claimed  in  good 
taith. 

2.  In  an  action  for  damages  for  wrongful 
seizure  of  goods  which  plaintiff  claimed  to  have 
purchased  from  the  attachment  debtor,  where 
defendant's  answer  raised  the  issue  of  a  con- 
spiracy  between    plaintiff   and   the   debtor   to 

EJace  the  debtor's  goods  beyond  the  reach  of 
is  creditors,  and  there  was  evidence  tending 
to  prove  such  issne,  the  acts  and  statements 
of  the  debtor  were  admissible  to  prove  such  i«- 
sue,  even  when  made  after  the  alleged  sale. 

3.  Where  a  case  was  submitted  at  defend- 
ants' request  solely  upon  one  issue,  they  would 
be  deemed  to  have  abandoned  another  issue 
raised  by  their  pleadings,  although  there  was 
evidence  tending  to  establish  such  other  issue, 
and  hence  exclusion  of  evidence  as  to  such 
abandoned  issue  was  not  reversible  error. 

4.  An  instruction,  on  an  issue  as  to  the  va- 
lidity of  a  sale  by  an  insolvent  debtor  to  one 
of  hia  creditors  in  settlement  of  such  creditor's 
claim,  that  such  sale  would  be  void  if  the 
creditor  did  not  apply  the  excess  in  the  value 
of  such  goods  over  the  amount  of  his  claim  to 
the  payment  of  other  creditors,  regardless  of 
the  circumstances  nnder  which  the  sale  was 
made,  was  properly  refused;  the  true  rule 
being  that  if  the  creditor,  knowing  or  charged 
with  knowledge  of  the  debtor's  insolvency, 
took  more  than  enough  to  satisfy  his  claim, 
the  sale  would  be  void  as  to  creditors. 

Appeal  from  Colorado  county  court;  J.  J. 
Mansfield,  Judge. 

Action  by  A.  Rosensteln  against  T.  H. 
Thompson  &  Co.  and  others.  From  a  Judg- 
mait  In  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

Geo.  McCormick  and  W.  I*  Adkins,  for  ap- 
pellants. Foard,  Thompson  &  Townsend,  for 
appellee. 

JAMES,  a  J.  This  action  was  brought  by 
appellee  to  recover  damages  for  the  alleged 
wrongful  seizure  by  attachment  of  a  stock 
of  goods  In  bis  possession. 

By  the  third  assignment  of  error  Is  raised 
the  question  whether  at  not  defendants'  plea 
to  the  Jurisdiction  came  too  late.  Plaintiff, 
by  bis  first  amended  original  petition,  filed 
January  10,  1899,  so  far  as  we  learn  from  a 
bill  of  exceptions,  alleged  the  value  of  the 
goods  to  have  been  $186.50,  and  in  addition 
an  item  of  $18.65,  denominated  "10  per  cent 
for  freight  charged,"  making  $205.15,  and  In 
the  farther  sum  of  $100  as  exemplary  dam- 
ages. To  the  Item  of  freight  charges  defend- 
ants filed  an  exception,  which  was  sustained. 
Thereupon,  on  July  16,  1901,  plaintiff  filed 
his  second  amended  original  petition,  in 
which  he  alleged  the  value  of  the  goods  to  be 
$205.15,  and  omitted  the  claim  for  exemplary 
damages.  Thereupon  defendants  asked  leave 
to  amend,  which  was  granted,  and  they  filed 
a  substitute  pleading,  withdrawing  all  plead- 
ings theretofore  filed  by  them,  and  pleading 
first  In  abatement;  alleging  that  the  matter 
In  controversy  amounts  to  less  than  $200, 
and  that  plaintiff  had  falsely  and  fraudulent- 


ly stated  in  said  petition  that  the  amount  in 
controversy  was  the  sum  of  $205.15  tor  the 
purpose  of  giving  the  court  jurisdiction. 
This  plea  to  the  jurisdiction  the  court  struck 
out  as  coming  too  late;  the  court  ruling  that 
the  amount  in  suit  under  the  first  amended 
petition  was  $206.15,  filed  January  10,  1899, 
and  this  was  practically  the  same  in  the  sec- 
ond amended  petition,  filed  In  July,  1901. 
Defendants  had  evidently  pleaded  to  the  mer- 
its upon  the  first  amended  original  petitioo. 
The  latter  pleading,  It  is  true,  contained  the 
Item  of  exemplary  damages,  and  defendants' 
opportunity  for  a  plea  to  the  jurisdiction  was 
not  as  favorable  as  In  the  case  of  the  second 
amended  petition,  which  abandoned  the  claim 
for  exemplary  damageb;  but  this  famishes 
no  valid  reason  why  the  plea  should  not  have 
been  made  by  the  first  pleading.  If  defend- 
ants Intended  to  make  such  a  plea.  Defend- 
ants must  have  known  at  one  time  as  well 
as  another  the  value  of  the  goods,  and  wheth- 
er or  not  it  was  a  case  admitting  of  exem- 
plary damages  being  claimed  in  good  faith. 

The  first  assignment  of  error  contends  that 
the  court  erred  in  striking  out  certain  an- 
swers in  the  witness  Kracower's  deposition 
going  to  show  a  conspiracy  and  acting  to- 
gether between  Rosensteln  and  Stem,  his 
alleged  vendor,  in  pursuit  of  a  common  de- 
sign to  place  Stern's  goods  beyond  the  reach 
of  his  creditors.  We  find  that  defendants' 
answer  raises  this  particular  issue,  and  there 
was  testimony  going  to  prove  such  issue. 
Under  such  circumstances  of  pleading  and 
proof,  the  acts  and  statements  of  Stem 
would  have  been  admisslUe,  even  when  made 
after  the  sale.  Hudson  v.  Willis,  66  Tex. 
701-702.  But  we  do  Dot  think  defendants 
are  entitled  to  a  reversal  for  the  exclusion 
of  such  testimony,  because  they  failed  to 
ask  a  submission  of  any  sucb  Issue.  The 
case  was  submitted  on  defendants'  requests 
on  the  theory  solely  that  Rosensteln,  as  a 
creditor  of  Stem,  purchased  the  goods  In 
such  a  manner  as  to  make  the  sale  a  void 
one.  Defendants,  although  they  had  testi- 
mony tending  to  show  the  alleged  conspiracy 
and  collusion,  appear  to  have  voluntarily 
abandoned  such  issue,  and  for  this  reason 
we  consider  they  cannot  now  ask  that  the 
judgment  be  reversed  because  the  court  re- 
fused to  admit  some  evidence  bearing  on 
that  issue. 

No  error  is  seen  In  the  rulings  of  the  court 
as  claimed  by  the  second  and  fourth  assign- 
ments. 

Fifth  assignment:  There  was  no  error  in 
refusing  the  charge  referred  to.  It  did  not 
correctly  state  the  law.  When  a  creditor 
knows,  or  is  charged  with  knowledge,  of  the 
Insolvency  of  his  debtor,  and  he  takes  in 
payment  thereof  more  property  than  is  rea- 
sonably sufficient  to  satisfy  It,  the  transac- 
tion is  void  as  to  creditors.  The  mie  as  stat- 
ed in  the  requested  diarge  would  have  been 
that  the  sale  would  be  void  If  the  creditor 
did  not  apply  the  excess  to  the  payment  of 
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other  creditors,  regardless  of  the  clrcnin- 
BtaiKies  tinder  which  the  sale  was  had.  Oth- 
er cbarses  requested  by  defendants  ctwrectly 
submitting  the  Issue  were  given. 

In  view  of  the  only  issue  which  defend- 
ants desired  to  have  submitted,  the  charge 
complained  of  in  the  sixth  assignment  was 
not  erroneous.  The  assumption  that  there 
was  a  change  of  possession  of  the  goods  from 
Stem  to  Kosensteln,  and  that  they  were 
taken  from  the  possession  of  Rosensteln  by 
the  o£Bcer,  would  not,  as  far  as  we  can  see, 
atfect  the  Issue  submitted. 

There  is  clearly  no  merit  in  the  seT^tb 
assignment. 

The  judgment  Is  affirmed. 


TEXAS  BKEWIXO  CO.  t.  MALLETTB 
et  al.i 

(Court  of  OItU  Appeals  of  Texas.     March  1, 
1902.) 

BANKRt;PTCT— CHATTEL.  MORTOAQB-RECORD- 
INO— DATE— TRUSTEE— CREDITORS. 

Chattel  mortgages  ^ven  by  a  debtor,  who 
was  at  the  time,  and  continued  to  be,  iusolyent, 
were,  by  agreement,  withheld  from  reccn'd  for 
over  five  months,  during  which  time  the  debt- 
or purchased  large  quantities  of  goods  on  cred- 
it, for  which  he  had  not  paid  when  he  was  ad- 
judged a  bankrupt.  14  days  after  the  mortgages 
were  recorded.  The  vendors  of  the  goods  did 
not  know  of  the  mortgages,  and  would  not 
have  given  credit  if  they  had  known.  Held 
that,  under  Bankr.  Act,  §  TOa,  vesting  in  the 
trustee  the  title  of  the  bankrupt  to  property 
transferred  by  him  in  fraud  of  his  creditors, 
and  section  67e,  avoiding  incumbrances  creat- 
ed while  the  debtor  was  insolvent  within  four 
months  of  filing  the  petition  in  bankruptcy, 
when  such  incumbrances  would  be  void  as  to 
creditors  by  the  laws  of  the  state,  the  chattel 
mortgages  should  be  considered  as  having  been 
of  the  date  of  the  record,  and  void  as  against 
the  trustee. 

Appeal  from  district  court,  Tarrant  coun- 
ty;   M.  B.  Smith,  Judge. 

Action  by  the  Texas  Brewing  Company 
against  J.  O.  Mallette,  trustee  in  bankruptcy 
of  W.  H.  Ward,  bankrupt,  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

C.  Von  Carlowitz,  for  appellant  John  W. 
Wray  and  Morgan  Bryan,  for  appellees. 

STEPHENS,  J.  The  facts  of  this  case 
are  tbus  correctly  stated  In  appellant's  brief: 
"September  7,  1900,  W.  H.  Ward  executed 
and  delivered  to  the  Texas  Brewing  Company 
a  chattel  deed  of  trust,  covering  bis  saloon 
and  restaurant  fixtures,  for  the  purpose  of 
securing  the  Texas  Brewing  Company  in 
the  payment  of  notes  dated  February  13i 
1900,  aggregating  $750;  also  notes  dated 
September  7,  1900,  being  for  $165.75.  The 
notes  aggregating  $750  and  $500,  respective- 
ly, were  executed  for  money  loaned  by  ap- 
pellant to  W.  H.  Ward;  the  note  for  $165.76, 
however,  in  settlement  of  an  «H>en  account. 
On  February  25,  1901,  W.  H.  Ward  executed 

■  Rebearlns  denied  March  22,  1902,  and  writ  o(  er- 
ror denlsd  by  lupreme  court  May  l,  1802. 


and  delivered  a  chattel  deed  of  trust  to  C. 
T.  Prewltt  as  trustee  for  all  his  creditors, 
convej'lng  therein  his  saloon  and  restaurant 
fixtures,  heretofore  Incumbered  to  secure  ap- 
pellant, and  his  stock  of  goods.  This  deed 
of  trust  was  filed  for  registration  In  the 
county  clerk's  office  on  February  26,  1901. 
Subsequent  to  the  filing  thereof,  but  on  the 
same  day,  to  wit,  February  25,  1901,  appel- 
lant caused  the  chattel  deed  of  trust  executed 
in  its  favor  to  be  filed  for  record.  On  March 
11,  1901,  W.  H.  Ward  was  adjudged  a  bank- 
rupt by  the  United  States  district  court  for 
the  Northern  district  of  Texas,  upon  petition 
filed  by  some  of  said  Ward's  creditors,  filed 
on  the  Ist  day  of  March,  1901,  and  J.  O. 
Mallette  was  nominated  and  appointed  as 
trustee  for  the  estate  of  W.  H.  Ward,  a 
bankrupt,  and  has  been  acting  as  such,  and 
Is  now  acting  as  such.  That  said  J.  6.  Mal- 
lette, as  such  trustee,  sold  the  fixtures  em- 
braced In  the  chattel  mortgage  given  to  ap- 
pellant prior  to  June  1,  1901,  free  of  all  in- 
cumbrances, for  $1,626.85,  but  refused  to  turn 
over  the  proceeds  of  such  sale  to  the  appel- 
lant. Appellant  therefore  instituted  suit  in 
the  district  court  of  Tarrant  county,  Seven- 
teentli  judicial  district,  on  the  19th  day  of 
August,  1901,  asking  In  Its  petition  to  have 
the  court  to  ascertain  and  determine  the 
amount  of  the  Indebtedness  due  to  it  by  W. 
H.  Ward,  and  that  its  lien  be  foreclosed  up- 
on the  funds  in  the  hands  of  said  J.  O.  Mal- 
lette, trustee,  and  against  the  said  J.  6.  Mal- 
lette, trustee.  The  case  was  tried  upon  an 
agreement  that  the  facts  alleged  in  plain- 
tifTs  petition  and  defendant  Mallette's  an- 
swer were  true.  The  court,  In  rendering 
judgment,  det»mined  the  Indebtedness  of 
W.  H.  Ward  to  appellant  at  $1,855.62,  en- 
forceaUe  In  bankruptcy  against  the  estate 
of  W.  H.  Ward,  but  denied  appellant  the 
right  to  foreclose  its  lien  upon  the  funds 
In  the  hands  of  said  J.  G.  Mallette.  Con- 
clusions of  law  and  fact  were  filed.  Appel- 
lant excepted  to  the  judgment,  so  far  as  It 
denies  the  right  to  foreclose  its  lien  against 
J.  O.  Mallette,  gave  notice  of  appeal,  and 
filed  its  bond  October  24,  1901."  To  which 
we  may  add  that  the  answer  mentioned  In 
tbis  statement,  after  alleging  that  W.  H. 
Ward  was  Indebted  in  the  sum  of  $20,000, 
and  insolvent  at  the  date  of  the  mortgage  to 
appellant,  which  insolvency  was  unknown  to 
the  majority  of  his  creditors,  and  that  each 
of  bis  creditors  continued  to  do  business  with 
him  from  the  date  of  the  mortgage  to  his 
bankruptcy  in  the  usual  course,  selling  him 
merchandise  on  a  credit,  contained  the  fol- 
lowing: "(8a)  This  defendant  avers  that 
they  sold  him  their  merchandise  altogether 
<Mi  credit,  receiving  some  payments  along, 
and  that  the  indebtedness  of  said  creditors 
from  the  date  of  the  execution  of  the  said 
mortgage  up  to  the  time  of  the  act  of  bank- 
ruptcy amount  to  the  sum  of  $10,000;  that 
they,  and  each  of  them,  sold  to  said  Ward 
en  the  faith  and  on  the  reliance  of  the  fact 
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that  all  of  his  property  was  clear  and  onln- 
cuiubered,  and  subject  to  tbe  payment  of  his 
debts,  and  without  any  knowledge  soever 
that  the  plaintiff  had  obtained  a  Uen  on  the 
property  described  In  Its  mortgage,  and  was 
secretly  holding  It  In  Its  possession  with- 
out registration;  that  said  creditors,  nor  ei- 
ther of  them,  would  have  sold  the  merchan- 
dise they  did  sell,  or  any  merchandise,  to 
the  said  Ward  on  a  credit  had  they  been 
«ognlzant  of  the  said  mortgage  and  the  at- 
tempted creation  of  a  lien  on  the  said  prtyp- 
•erty.  (4)  This  defendant  further  says  that 
he,  as  the  trustee  of  the  creditors  of  the  said 
estate,  and  as  their  representative,  and  at 
their  request,  avers  the  above  matters,  and, 
further,  that  the  anld  instrument  was  ex- 
ecuted by  the  said  Ward  upon  an  agreement 
made  with  Zane  Cetti,  the  president  of  the 
plaintiff  corporation,  that  the  Instrument 
should  not  go  of  record,  that  It  should  be 
kept  in  the  possession  of  the  plaintiff  as  an 
evidence  of  the  good  faith  of  the  defendant 
Ward  that  he  would  pay  the  indebtedness  It 
was  Intended  to  secure;  that  It  was  simply 
£lTen  by  the  defendant  Ward  at  the  special 
request  of  the  said  Cetti,  who  desired,  as  he 
then  stated,  to  make  a  showing  to  his  di- 
rectory, but,  as  aforesaid,  upon  the  express 
condition  that  the  same  should  not  be  re- 
corded until  the  plaintiff  should  deem  it  ex- 
pedient." It  was  further  alleged  that  the 
mortgage,  ao  executed  and  withheld  from 
record  by  appellant,  operated  a  fraud  upon 
the  remaining  credltoro,  "who  advanced  the 
eald  Ward  credit  ap<^  the  faith  of  the  fact 
that  his  property  was  clear  and  unincumber- 
ed," which  they  would  not  have  done  had 
they  known  of  "the  secret  trust" 

The  conclusion  of  the  district  Judge  on  the 
admitted  facts  was  thus  stated  by  him: 
"What  waa  the  manifest  purpose,  intent  and 
offect  of  the  transaction  between  Ward  and 
the  plaintiff?  It  was  evidently  in  their  con- 
templation that  to  record  this  mortgage 
would  seriously  Impair  Ward's  credit  and 
to  withhold  it  from  record  would  enable 
Ward  to  continue  in  business  and  to  pur- 
chase goods  that  he  otherwise  coiild  not 
have  purchased,  and,  in  case  Ward  should 
get  Into  financial  difficulties,  It  would  be  ex- 
pedient to  file  the  mortgage  for  registration, 
and  thereby  secure  an  advantage  over  cred- 
itors deluded  by  the  false  situation  thus 
created.  And  this  purpose  was  carried  out 
to  the  letter.  Ward  did  continue  in  busi- 
ness, buying  goods  on  a  credit  from  the 
creditors  represented  in  this  suit  which  goods 
he  could  not  have  purchased  had  it  not  been 
for  the  fact  of  the  false  situation  created  by 
the  express  contract  not  to  record  and  fall- 
lu-e  to  record  this  chattel  mortgage  I  be- 
lieve this  was  legal  fraud  on  these  creditors; 
that  it  was  Intended  to  mislead  and  did  ac- 
tually mislead  them  to  their  injury;  and  that 
therefore  the  plaintiff  In  this  case  is.  In  equi- 
ty and  good  conscience,  estopped  from  as- 
serting a  superior  lien  to  the  property  aa 


against  the  creditors  here  represented.  I 
have  examined  the  authorities,  and  believe 
this  holding  Is  amply  sustained."  Numer- 
ous cases  are  cited  In  appellees'  brief  to  sus- 
tain this  conclusion,  to  which  may  be  added 
the  following:  Bimch  v.  Schaer  j;Ark.)  48 
8.  W.  1071;  Gentry  v.  Field  (Mo.)  45  S.  W. 
286;  State  v.  O'NeiU  (Mo.)  52  S.  W.  240; 
Moore  V.  Wood  (Tenn.  Ch.  App.)  61  S.  W. 
1063.  On  the  other  hand,  the  decision  of  our 
supreme  court  in  Blccochl  v.  CSaaey-Swasey 
Ck).,  42  a  W.  008,  06  Am.  St  Rep.  875,  seems 
mainly  relied  on  by  appellant  as  authority  to 
the  contrary.  That  tills  decision  is  not  in 
accord  with  those  of  other  courts,  the  viTlter 
at  least  is  free  to  admit  and  he  can  but 
think  the  supreme  court  misai)prehended  the 
true  issue  in  that  case,  as  well  as  the  ground 
upon  which  it  was  disposed  of  In  this  court 
The  case,  though  somewhat  peculiar,  was  a 
simple  one.  Blccochl  purchased  a  lot  in  Ft 
Worth,  and,  anticipating  proceedings  for  di- 
vorce, with  consequent  division  of  property, 
'caused  the  deed  to  be  made  to  Mazza,  his 
brother-in-law,  who,  in  furtherance  of  the 
purpose  of  Blccochl  to  thus  secrete  the  title, 
and  evidently  with  hia  knowledge,  not  only 
treated  it  as  his  own  for  several  years,  but 
also  obtained  credit  on  the  faith  of  its  be- 
ing his  own.  Becoming  insolvent  and  about 
to  fail  In  business,  he  conveyed  it  to  Blcco- 
chl to  keep  his  (Mazza's)  creditors,  who  had 
sold  him  merchandise  on  the  faith  of  its  be- 
ing his  property,  from  seizing  it  These 
creditors  caused  it  to  be  attached,  claiming 
that  the  conveyance  to  Blccochl  was  fraud- 
ulent and  void  as  to  them,  and  prevailed 
both  In  the  trial  and  this  court  (40  S.  W.  209. 
where  the  case  is  more  fully  stated);  but  on 
writ  of  error  to  supreme  court  the  convey- 
ance so  made  was  upheld,  upon  the  ground 
that  Mazza  was  under  a  moral  obligation  to 
Bicco<Al  to  make  it  The  view  of  this  court 
was,  and  of  the  writer  at  least  still  is.  that 
Blcco<Al  was  estopped  from  asserting  such 
moral  obligation  as  against  attaching  credit- 
ors, who  bad  thus  been  deceived  to  their 
prejudice.  Blccochl  was  the  beneficiary  of 
the  fraudulent  scheme,  and  the  representa- 
tions made  by  Mazza  in  pursuance  thereof  to 
the  commercial  world  in  general,  and  to  his 
creditors  in  particular,  that  he  was  the  own- 
er of  this  property,  and  entitled  to  credit  on 
the  faith  of  It  were  but  the  representations 
of  Blccochl  himself.  These  representations 
were  not  only  calculated  to  deceive,  but  did 
mislead,  the  creditors  of  Mazza,  and  cause 
them  to  change  their  position  for  the  worse, 
which  should  be  held,  on  familiar  principles 
of  equity,  to  work  an  estoppel;  that  Is,  to 
preclude  proof  of  or  reliance  upon  the  facts 
out  of  which  the  moral  obligation  arose. 
The  creditors  had  the  right  to  treat  the  prop- 
erty as  both  Mazza  and  Blccochl  had  induced 
them  to  consider  it;  that  is,  as  the  property 
of  Mazza.  The  writer,  however,  has  neither 
tlie  time  nor  the  inclination  to  review  the 
learned  opinion  of  Mr.  Justice  Brown  over- 
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ruling  tbese  rlews,  bnt  feels  juatlfled  In  thus  • 
briefly  restating  tlie  iMsitlon  originally  taken  ! 
by  this  court  In  view  of  the  erroneous  Inter- 
pretation glreu  it  by  the  supreme  court  in 
that  opinion. 

Speaking  now  for  the  court,  and  without 
<luestionlng  the  authority  of  Blccochl  t.  Ca- 
sey-Swasey  Co.,  relied  on,  we  must  never- 
tiieless  hold  it  to  be  inapplicable  to  this  case; 
for,  as  before  seen,  it  turned  upon  a  ques- 
tion of  moral  obligation,  which  does  not  ap- 
pear in  any  aspect  of  the  case  before  us. 
Front  the  authorities  above  cited  and  refer- 
red to,  we  see  no  reason  to  doubt  the  prop- 
osition that,  if  the  creditors  of  Ward  had  by 
attachment  seized  the  bar  and  restaurant 
fixtures  covered  by  appellant's  secret  mort- 
gage, even  after  It  was  registered,  it  would 
hare  I>een  void  as  to  them  under  the  law 
against   fraudulent  conveyances,   since   the 
withholding  of  it  from  record  in  pursuance 
of  the  agreement  was  not  only  calculated  to 
deceive  and  mislead  the  creditors  to  their 
prejudice,  but  actually  had  that  effect  in  this 
instance,— a  result  which  appellant  must  be 
held  to  have  contemplated.    But  the  ques- 
ition  yet  remains,  may  the  trustee  in  bank- 
«'uptcy  avoid  the  fraudulent  mortgage  upon 
Jills   ground,   as  attaching   creditors   might 
have  done?    He  Is,  of  course,  not  a  creditor, 
but  is  treated  in  the  main  as  the  represent- 
:ative  of  the  debtor.    He  does,  however,  rep- 
resent the  creditors  in  proceedings  to  annul 
fraudulent   transfers.     Section   70a   of  the 
bankrupt  law  itself  vests  in  the  trustee  the 
title  of  the  bankrupt,  as  of  the  date  he  was 
adjudged  a  bankrupt,  to  "(4)  property  trans- 
ferred by  him  in  fraud  of  his  creditors"; 
.and  the  de&niti<»i  of  "transfer"  given  in  sec- 
tion 1,  suttd.  25,  expressly  Includes  a  mort- 
gage.   He  is  thus  clothed  with  all  the  power 
■of  an  attaching  creditor  to  strike  down,  or, 
rather,  disregard,  a  fraudulent  transfer,  in 
.support  of  which  concIusl<m  numerous  au- 
thorities might  be  cited,  if  any  were  needed. 
This  applies  to  fraudulent  transfers  made  or 
attempted,  as  In  this  case,  more  than  four 
months  prior  to  the  flllng  of  the  petition  in 
bankruptcy.    Such  was  the  construction  given 
similar  provisions  in  the  bankrupt  act  of 
1867.    Knowlton  v.  Moseley,  lOS  Mass.  136; 
Ooll.  Bankr.  p.  438.    If,  bovreyer,  it  should 
be  held  that  the  broad  terms  of  section  70a 
are  restricted  by  section  67e  to  fraudulent 
conveyances    and    Incumbrances    made    or 
given  within  the  four  months,  the  mortgage 
in  question  was  not  subject  to  attack,  unless 
its  intentional  concealment  brought  it  with- 
in the  scope  of  the  present  bankrupt  act. 
But  we  can  see  no  good  reason  why  the  rule 
which  takes  a  case  out  of  the  operation  of 
the  statute  of  limitation  where  the  cause  of 
action  is  fraudulently  concealed  should  not 
apply  in  the  construction  of  the  four-months 
clause  of  the  bankrupt  law.    Rosenthal  t. 
Walker,  111  U.  8.  185,  4  Sup.  Ct.  382,  28  U 
Ed.  305.    While  the  mortgage  was  In  form 
executed  more  than  four  months  prior  to  the 


petition  in  bankruptcy,  it  was  Intended  more 
as  a  preparation  for  future  emergency  thtin 
as  the  creation  of  a  lien  from  that  date.  It 
was  at  best  a  suppressed  mortgage  until  the 
day  the  act  of  bankruptcy  was  'committed, 
when  it  was  deposited  for  reglstratlcm,  and, 
as  before  seen,  It  was  withheld  from  record 
under  circumstances  rendering  it  fraudulent 
and  void  as  to  creditors  aflTected  injuriously 
and  fixing  liens  on  the  property  by  legal 
process.  To  be  allowed  to  spring  a  secret 
mortgage  on  the  trustee  in  bankruptcy  when 
it  is  too  late  for  either  the  trustee  under 
the  terms  of  the  bankrupt  law  or  the  credit- 
ors by  attachment  to  attack  it  for  fraud,  and 
ask  a  court  of  equity  to  enforce  such  a  Hen 
against  the  estate  of  the  bankrupt,  because 
it  bears  date  more  than  four  months  prior 
to  the  flllng  of  the  petition  In  bankruptcy, 
involves  a  proposition  which  calls  for  the 
citation  of  authority  clearly  In  point;  in  the 
absence  of  which  we  would  be  disposed  to 
hold  against  it 

As  to  whether  under  section  67a  it  should 
be  held  that  the  mortgage  was  void  for  not 
being  forthwith  registered,  finding  the  deci- 
sions in  hopeless  confiict,  we  will  not  under- 
take to  determine. 

It  is  insisted  In  behalf  of  appellees  that,  if 
the  validity  of  appellant's  mortgage  be  con- 
ceded. It  was  yet  not  entitled  to  maintain  a 
suit  in  the  state  court  to  fweclose  or  es- 
tablish a  Hen  on  funds  in  the  custody  of  the 
bankrupt  court,  and  we  are  disposed  to  con- 
cur with  him  in  this;  for  it  seems  to  be  sus- 
tained by  the  decision  in  White  v.  Schloerb, 
178  U.  S.  642.  20  Sup.  Ot  1007,  44  L.  Ed. 
1183,  which  does  not  conflict  with  the  de- 
cision by  the  same  court  in  the  leading  case 
of  Bardes  t.  Bank,  178  U.  S.  524,  20  Sup. 
Ct  1000,  44  L.  Ed.  117&.  There  is  a  well- 
defined  distinction  between  a  suit  to  fore- 
close a  mortgage  on  property  in  the  posses- 
sion of  a  trustee  in  bankruptcy,  which  may 
be  brought  in  the  proper  state  or  federal 
circuit  court,  and  ^  suit  to  foreclose  a  mort- 
gage on  the  proceeds  arising  from  a  sale  of 
such  property  under  order  of  the  bankrupt 
court  and  remaining  in  Its  custody.  But  as 
this  question  was  not  raised  In  the  trial 
court  we  prefer  to  treat  the  case  as  It  was 
there  treated,  and  affirm  the  Judgment  on  the 
merits,  since.  In  either  case,  the  practical 
result  would  be  the  same. 

HUNTER,  J.,  not  sitting. 
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BAYNB.1 

(Court  of  Ciril  Appeals  of  Texas.    March  18, 

1902.) 

HASntR  AND  SERVANT— r^OUOBNCB-CON- 

TRIBUTORT  NEXILIQENCB— PROXI- 

MATB  CAUSB. 

1.  Where  a  train   hand,   while  on  top   of  a 
box  car  in  the  nlKhttime,  struck  bis  foot  against 

•  Rehearing  drnled,  and  writ  of  error  dented  by  ?u- 
preme  rourt  May  1,  1902. 


Digitized  by  VjOOQIC 


444 


6T  BOXTTHWKSTERN  BEPORTBB. 


(Tex. 


a  bolt  protrudiug  from  the  top  of  the  ear,  and 
which  caused  hun  to  fall  and  sustain  injnries, 
the  coudition  of  the  bolt  showed  negligoDce  on 
the  port  of  the  master  in  failing  to  discoyer 
and  remove  the  same. 

2.  The  train  band  not  haring  known  of  the 
bolt,  and  it  not  having  been  discoverable  by  or- 
dinary- care  on  his  part,  he  was  not  guUtr  of 
contributory  negligence. 

3.  Where  a  train  hand,  while  on  top  ot  a  box 
car  in  the  i^ghttlme,  lost  his  balance,  cansed 
by  the  sudden  moving  of  the  train,  and,  in  at- 
tempting to  regain  his  balance,  struck  his  foot 
against  a  bolt  negligently  allowed  to  protrude 
from  the  top  of  the  car,  and  was  injured,  the 
condition  of  the  bolt  was  the  proximate  cause 
of  the  injury. 

Appeal  from  district  court,  Montgomery 
county;  L.  B.  Hlghtower,  Judge. 

Action  by  George  W.  Bayne  against  the 
International  &  Great  Northern  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

N.  A.  Stedman  and  G.  H.  Gould,  for  appel- 
lant   Jacob  0.  Baldwin,  for  appellee. 

OILL,  3.  George  W.  Bayne  brought  this 
suit  against  the  railway  company  to  recover 
damages  for  personal  injuries  alleged  to  hare 
been  received  by  him  as  a  result  of  the  neg- 
ligence of  the  company  in  falling  to  furnish 
him  a  safe  car  upon  which  to  perform  bis 
duties  as  brakeman  or  switchman  while  in 
the  employ  of  the  company.  The  defendant 
answered  by  general  denial,  plea  of  contribu- 
tory negligence,  assumed  risk,  and  accord 
and  satisfaction.  A  jury  trial  resulted  In  a 
verdict  and  judgment  for  plaintiff,  from 
which  the  defendant  has  api)ealed. 

The  record  supports  the  following  conclu- 
sions of  fact:  Plaintiff  was  in  the  employ 
of  the  det^ndant  as  a  switchman,  and  on  the 
night  of  the  injury  he  was  engaged  in  the 
discharge  of  his  duties  as  such  In  the  defend- 
ant's yards  at  Houston,  Tex.  A  part  of  his 
duties  as  switchman  required  him  to  ascend 
to  the  top  of  moving  freight  cars  and  set  or 
rel/ease  the  brakes.  On  the  night  In  question 
he  climbed  to  the  top  of  a  car  which  the 
switch  crew  was  engaged  In  moving,  and, 
when  he  reached  the  top  of  the  car  and  stood 
up,  the  car  was  suddenly  moved,  causing 
him  to  lose  his  balance.  In  moving  his  feet 
to  regain  bis  balance,  one  of  them  struck 
against  a  nail,  spike,  or  bolt  which  pro- 
truded from  the  top  of  the  car,  causing  him 
to  stumble  and  fall  against  the  brake  wheel, 
whereby  he  was  injured  and  sustained  dam- 
ages to  the  amount  of  the  verdict.  The  pres- 
ence of  the  spike  or  bolt  at  that  point  on  the 
top  of  the  car  rendered  its  use  dangerous  to 
the  employ te  of  defendant  In  falling  to 
discover  and  remove  it  the  defendant  com- 
pany was  negligent;  and  the  plaintiff  did 
not  know  of  its  presence,  and  could  not  have 
discovered  It  by  the  exercise  of  ordinary 
care  In  the  discharge  of  bis  duty.  The  plain- 
tiff's Injuries  were  the  proximate  result  of 
the  negligence  of  tlue  defendant  and  plain- 
tiff was  not  guilty  of  contributory  negli- 
gence. 


The  Judgment  Is  assailed  on  tbe  grounds 
(1)  that  the  evidence  is  insufficient  to  sup- 
port It;  (2)  that  the  charge  of  the  court  is 
erroD/eouB  in  falling  to  present  the  defenses 
pleaded.  We  think  the  evidence  sufficient  to 
support  the  verdict  and  do  not  deem  it  nec- 
essary to  review  the  record  on  this  assign- 
ment The  objections  to  the  main  charge 
were  such  as  could  be  cured  by  special  char- 
ges, and  such  special  charges  were  given  at 
the  request  of  defendant  as  fully  presented 
every  defense  urged. 

We  have  found  no  reversible  error  In  the 
record.  The  judgment  therefore,  Is  in  all 
things  affirmed.    Affirmed. 


W.  C.  BELCHER  LAKD  MORTQ.  CO.  et  al. 
V.  BUSH.i 

(Court  of  Civil  Appeals  ot  Texas.     Mardi  t, 
1902.) 

BANKRUPTCY— ACTIONS    BY    TRUSTEB-^IVRI3- 

DICTION— JUDGMENTS— CO)LIJk.T. 

BRAL  ATTACK. 

1.  An  attack  made  upon  a  foredosuze  judg- 
ment of  a  district  court  of  one  county,  aeekiug 
to  set  it  aside  for  fraud,  made  in  the  district 
court  of  another  county  m  an  action  to  recov- 
er the  land  sold  under  such  foreclosure  pro- 
ceedings, and  to  remove  cloud  from  title,  was 
a  collateral  attack,  and  as  such  inadmissible. 

2.  Under  Bankr.  Act  1898,  §  23b,  providing 
that  suits  by  a  trustee  in  bankruptcy  shall  only 
be  brought  or  prosecuted  where  the  bankrupt 
himself  might  have  brought  or  prosecuted  them 
if  the  bankruptcy  proceedings  had  not  been  in- 
stituted, a  trustee  in  bankruptcy  could  not 
maintain.  In  the  district  court  of  one  county,  a 
suit  to  set  aside  as  fraudulent  a  sale  ot  land 
made  under  the  decree  of  the  district  court  of 
another  county,  in  a  foreclosure  suit  against 
the  bankrupt  which  was  pending  therein  when 
the  petition  in  bankruptcy  was  filed. 

Appeal  from  district  court,  Montague  coun- 
ty; D.  B.  Barrett  Judge. 

Suit  by  6.  M.  Bush  against  the  W.  O. 
Belcher  Land  Mortgage  Company  and  oth- 
ers. From  a  judgmenf  in  favor  of  plain- 
tiff, defendants  appeal.    Reversed. 

Wm.  J.  Berne,  for  appellants.  Gano,  Ga- 
no  &  Gano  and  W.  T.  Russell,  for  appellee. 

STEPHENS,  J.  This  suit  was  brought  In 
the  district  court  of  Montague  county,  Sep- 
tember 11,  1899,  by  the  appellee  as  trustee 
of  the  estate  of  Hiram  Utt  a  bankrupt 
Rgalnst  the  appellants  and  others,  to  recov- 
er the  land  in  contioversy,  situated  in  that 
county.  Appellants  held  the  land  under  fore- 
closure of  mortgage  executed  In  form  of  deed 
of  trust  by  Utt  and  wife  January  3,  1893. 
In  favor  of  the  W.  C.  Belcher  Land  Mort- 
gage Company.  Suit  to  foreclose  the  mort- 
gage was  brought  In  the  district  court  of 
Tarrant  county  June  28,  1898,  service  was 
had  on  Utt  and  wife  August  17,  1898,  and 
Judgment  of  foreclosure  was  rendered  March 
21.  1899.  Order  of  sale  Issued  AprU  10.  1899. 
sale  thereunder  was  made  June  6,  and  deed 

>  Rehearing  denied  March  29,  iMtt,  and  writ  ot  er- 
ror denied  by  supreme  court 
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June  23,  1890,  to  tbe  mortgage  companj. 
Utt  filed  petition  In  bankruptcy  Febroaiy  2. 
1899,  and  was  adjudged  a  bankrupt  the  same 
day.  Appellee,  Bush,  was  appointed  trustee 
February  28,  1899.  The  forecloeure  decree 
and  sale  were  attacked  for  fraud,  and  In  the 
judgment  appealed  from  were  held  to  be 
fraadolent  and  void  as  to  creditors  of  Hiram 
Utt.  Long  before  the  suit  to  foreclose  was 
Instituted,  a  sale  of  the  land  by  the  trustee 
In  the  mortgage,  made  otter  default  In  pay- 
ment of  Interest,  as  provided  therein,  took 
place,  at  which  sale  L.  D.  Cobb,  president 
of  the  mortgage  company,  became  the  pur- 
chaser, and  this  sale  also  was  attacked  for 
frand  and  npon  other  grounds.  But  we 
attach  no  Importance  whatever  to  this  Is- 
sue, since  Cobb,  so  far  from  availing  himself 
of  the  right  thus  acquired  to  redeem  the 
land  from  the  mortgage  which  still  rested 
upon  It  to  secure  the  principal  debt,  entered 
a  disclaimer  In  the  foreclosure  suit,  upon 
which  Judgment  was  accordingly  rendered 
against  him. 

The  essential  Issue  to  be  determined,  then, 
is  whether  the  court  erred  in  holding  against 
the  validity  of  the  decree  of  foreclosure  and 
proceedings  thereunder.  It  Is  Insisted  In  be- 
half of  the  appellants  that  this  decree  waa 
not  subject  to  the  attack  made  upon  It  by 
the  trustee  in  bankruptcy.  It  seems  to  be 
well  settled  that  the  attack  thus  made  upon 
the  Judgment  of  the  district  court  of  Tarrant 
county  In  a  suit  brought  in  the  district  court 
ot  Montague  county  to  recover  the  land  sold 
under  the  Tarrant  county  Judgment,  and  to 
remove  cloud  from  title,  was  a  collateral  at- 
tack uiKtn  that  Judgment,  and,  as  such,  inad- 
missllile,  unless  the  Intervening  proceedings 
In  bankruptcy,  by  which  the  Utle  of  Utt,  the 
defendant  in  the  suit,  was  devolved  upon 
the  trustee  in  bankruptcy,  made  the  case 
an  exception  to  the  general  rule.  Bender  v. 
Damon,  72  Tex.  92,  9  S.  W.  747;  Maddox  v. 
Summerlln,  92  Tex.  483,  49  S.  W.  1033,  50 
S.  W.  667;  Smith  v.  Perkins,  81  Tex.  152, 
16  a  W.  805,  26  Am.  St  Rep.  794;  Cress- 
well  Ranch  &  Cattle  Co.  v.  Uoberts  Co.  (Tex. 
Civ.  App.)  27  S.  W.  737,  and  authorities  there 
dted:  Texas  Land  &  Cattle  Co.  v.  Hemphill 
Co.  (Tex.  Civ.  App.)  61  S.  W.  333;  2  Freem. 
Judgm.  H  834,  335.  It  finally  became  well 
settled  under  the  bankrupt  act  of  1867,  as 
construed  by  the  supreme  court  of  the  United 
States,  that,  where  a  defendant  In  a  suit  to 
foreclose  a  mortgage  was  adjudged  a  bank- 
rupt pending  the  suit,  the  assignee  In  bank- 
ruptcy took  title  subject  to  the  foreclosure 
proceedings,  and,  though  not  sued,  was  or> 
dinarlly  as  much  bound  thereby  as  was  the 
debtor  against  whom  the  suit  was  brought 
Eyster  v.  GaCC,  91  U.  &  521,  23  L.  Ed.  408. 
While  we  are  not  very  familiar  with  the 
present  bankrupt  law  and  the  dedslons  con- 
struing It  we  have  made  a  sufficient  examina- 
tion of  tb«B  to  convince  us  that  there  Is  no 
material  difference  In  this  respect  between 
the  two  acta.    Section  11  of  the  act  of  1898 


clearly  recognizes  the  right  of  one  who  has 
brought  a  suit  prior  to  the  proceedings  in 
bankruptcy  to  ];K'08ecute  it  to  Judgment  sub- 
ject to  the  right  of  the  trustee  in  bankruptcy 
to  Intervene  and  defoid  it  or  have  It  stayed, 
as  therein  provided.  This  section  seems  to 
have  received  the  construction  that,  unless 
the  trustee  avails  himself  of  the  remedy  so 
provided,  a  foreclosure  decree  rendered  in  a 
pending  suit  after  adjudication  in  bankrupt- 
cy will  not  be  affected  by  the  bankruptcy 
proceeding.  It  is  said  in  Collier  on  Bank- 
ruptcy (page  128):  "Where  a  lien  against  a 
debtCMT's  property,  which  Is  acquired  more 
than  four  mouths  before  bankruptcy,  and 
which  is  otherwise  valid,  is  sought  to  be 
foreclosed,  such  foreclosure  cannot  as  a 
rule,  be  stayed  by  the  federal  court  The 
trustee  takes  the  property  of  the  bankrupt 
subject  to  all  valid  liens,  and,  while  unse- 
cured creditors  having  claims  are  parties  to 
the  proceeding,  it  must  be  remembered  that 
the  secured  creditor,  as  such,  Is  not  a  party 
to  the  bankruptcy  proceedings,  because,  if  his 
security  is  valid,  the  court  has  no  control 
over  him,  nor  can  he  share  In  the  assets 
without  surrendering  his  security.  But  sec- 
tion 57h  (Bankr.  Act  1898),  providing  for  tho 
determination  of  the  value  of  the  security 
held  by  secured  creditors,  and  for  the  pay- 
ment of  a  dividend  upon  the  unpaid  excess  of 
the  debt  over  the  value  of  the  securities, 
would,  it  seems,  bring  a  secured  creditor  in 
such  case  within  the  Jurisdiction  of  the  bank- 
ruptcy court  to  the  extent  that  perhaps  it 
might  restrain  proceedings  to  collect  the  lien 
until  the  validity  and  value  of  such  lien 
could  be  determined.  But  as,  presumably, 
the  determination  as  against  an  adverse 
claimant  must  be  had  in  a  state  court  it 
would  seem  to  be  correct  practice  for  the 
trustee  to  go  by  permission  Into  that  court 
and  there  obtain  a  stay."  Bardes  t.  Bank, 
178  U.  S.  524,  20  Sup.  Ct  1000,  44  L.  Ed.  1175. 
The  provision  of  section  67f,  which  invali- 
dates levies.  Judgments,  attachments,  and 
other  liens  obtained  through  legal  proceed- 
ings against  an  Insolvent  debtor  at  any  time 
within  four  months  prior  to  the  time  of  the 
filing  of  a  petition  In  bankruptcy  against  him, 
is  not  in  terms  applicable  to  a  Judgment  of 
foreclosure  rendered,  after  the  adjudication 
of  bankruptcy,  in  a  suit  brought  more  than 
four  months  before  the  filing  of  a  petition  In 
bankruptcy  to  foreclose  a  valid  mortgage  cre- 
ated long  years  prior  thereto,  as  was  the  case 
here.  The  remedy  by  intervention  given  in 
section  11  was  intended  to  cover  pending  liti- 
gation. The  position  of  the  trustee  in  bank- 
ruptcy with  reference  to  a  Judgment  render- 
ed in  a  suit  brought  to  foreclose  a  valid  mort- 
gage before  the  institution  of  the  bankruptcy 
proceeding  Is  held  to  be  that  of  one  who  ac- 
quires title  pendente  lite.  Eyster  v.  Oaff, 
supra.  But  it  may  be  said  that  our  own  stat- 
ute (Rev.  St  art  2544)  invalidates  every 
"Judgment  or  execution  suffered  or  obtained 
•    •    •    with  intent  to  delay,  hinder  or  de- 
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fraud  creditors,  purcbasers,  or  other  persons 
of  or  from  what  they  are  or  may  be  entitled 
to";  and  so  It  does.  Indeed,  the  general  rule 
on  this  subject  Is  thus  stated  by  Mr.  Free- 
man In  his  excellent  work  on  Judgments  (vol- 
ume 2,  i  33G):  "Whenever  a  Judgment  or 
order  Is  procured  through  fraud  of  either  of 
the  parties,  or  by  collusion  of  both,  for  the 
purpose  of  defrauding  some  third  person,  he 
may  escape  from  the  Injury  thus  attempted 
by  showing,  even  in  a  collateral  proceeding, 
the  fraud  or  collusion  by  which  the  Judgment 
or  decree  was  obtained."  The  existence  of 
the  statute  and  the  soundness  of  the  rule  are 
of  course  not  to  be  questioned,  but  the  diffi- 
culty lies  In  determining  their  applicability. 
The  position  of  a  trustee  In  banl^ruptcy  Is  a 
peculiar  one.  He  takes  the  place  of  the 
bankrupt,  being  vested  by  operation  of  law 
(section  70a)  with  the  title  of  the  bankrupt  as 
of  the  date  he  was  adjudged  a  bankrupt,  and 
with  reference  to  pending  suits  Is  treated  like 
any  other  person  who  acquires  title  pendente 
lite.  As  such  be  Is  bound  by  a  Judgment  sub- 
sequently  rendered,  unless  by  a  direct  pro- 
ceeding before  the  court  rendering  It  he  can 
have  It  set  aside.  He  may  also  be  said  to  rep- 
resent the  creditors,  but  is  a  trustee  with  lim- 
ited powers,  and  must  look  to  the  provisions 
of  the  bankrupt  law,  not  only  as  the  source 
of  his  pow<er,  but  also  for  the  manner  of  its 
exercise.  We  have  already  noticed  the  rem- 
edy given  him  by  Intervention  In  pending 
suits,  which  would  seem  broad  enough  to  war- 
rant a  direct  application  to  the  court  render- 
ing Judgments  In  such  suits  to  set  them  aside 
for  fraud  or  on  other  grounds  upon  showing 
a  sufficient  excuse  for  not  Intervening  before 
Judgment  This  remedy  the  trustee  In  this 
case  did  not  undertake  to  pursue,  but  brought 
a  new  suit  In  a  dUferent  forum,  making  a 
collateral  attack  upon  a  Judgment  regularly 
rendered  by  a  court  having  Jurisdiction 
against  the  bankrupt  for  a  Just  debt  and 
foreoloeing  a  valid  lien,  upon  the  ground  that 
the  holder  of  the  debt  and  lien  had  practiced 
a  fraud  upon  the  creditor  in  foreclosing  Its 
lien  and  purchasing  the  property  at  foreclo- 
sure sale  under  the  circumstances  alleged, 
without  giving  the  trustee  an  opportunity  to 
subject  the  excess  in  the  value  of  the  prop- 
erty over  the  mortgage  debt  to  the  claims  of 
the  creditors  in  bankruptcy.  Did  he  have 
the  power  to  maintain  such  a  proceeding? 
Section  23b  of  the  bankruptcy  law  of  189S 
provides  that  "suits  by  the  trustee  shall  only 
be  brought  or  prosecuted  where  the  bank- 
rupt, whose  estate  Is  being  administered  by 
such  trustee,  might  have  brought  or  prose- 
cuted them  If  proceedings  In  bankruptcy  had 
not  been  instituted,  unless  by  consent  of  the 
proposed  defendant"  This  section  has  been 
construed  to  require  the  trustee  to  sue  In  the 
court  where  the  bankrupt  must  have  sued  If 
he  had  not  been  adjudged  a  bankrupt  al- 
though such  bankrupt  could  not  by  reason 
of  his  own  fraud,  have  obtained  any  relief. 
See  opinion  of  Justice  Gray  In  Bardes  t. 


Bank,  supra.  It  Is  well  settled  by  numerous 
declslcms  in  this  state,  and  Is  the  general 
rule,  that  a  party  or  privy  to  a  Judgment  who 
seeks  to  set  it  aside  for  fraud  must  bring  bis 
suit  In  the  court  where  the  Judgment  was 
rendered.  No  other  court  has  Jurisdiction. 
While  the  trustee  in  bankruptcy  may  obtain 
relief  against  a  fraudulent  Judgment  which 
the  bankrupt  himself  could  not  have  obtain- 
ed, section  23b,  above  quoted,  requires  him 
to  se^  It  "only"  in  the  courts  where  the- 
bankrupt  might  have  sued.  This  require- 
ment is  not  unreasonable,  especially  In  a  case 
like  this.  The  validity  of  the  debt  and  of 
the  mortgage  which  was  foreclosed  under 
the  Judgment  complained  of  Is  not  question- 
ed, and,  If  the  trustee  was  not  aware  of  the- 
pendency  of  the  suit  before  Judgment  (which. 
Is  not  shown),  it  does  appear  that  he  knew 
of  the  Judgment  soon  after  It  was  rendered, 
and  long  before  the  sale  under  It  It  Is  diffi- 
cult to  discover  any  defect  soever  in  the 
Judgment  foreclosing  the  Hen.  The  debt  waa 
Just  and  due,  the  mortgage  valid,  the  serv- 
ice regular,  and  the  mortgage  company  was 
clearly  entitled  to  the  Judgment  The  idea 
seems  to  have  been  that  the  previous  sale  to 
Cobb  under  the  deed  of  trust,  though  not 
good,  was  used  as  a  cloak  to  conceal  from 
the  creditors  of  Utt  the  right  of  the  trustee 
to  appropriate  for  them  the  equity  In  the 
land;  but  this  cloak  was  thrown  aS  when 
the  Judgment  of  foreclosure  was  rendered. 
Cobb  then  entering  a  disclaimer.  It  Is  of  lit- 
tle moment  what  may  have  been  the  pur- 
pose of  the  mortgage  company  towards  the 
other  creditors  of  TJtt  since  it  had  a  valid 
debt  and  mortgage,  and  the  foreclosure  de- 
cree was  in  every  way  regular.  So  far  as 
we  can  see.  If  the  trustee  did  not  take  the 
proper  steps,  before  the  land  was  finally  sold 
under  the  foreclosure  decree,  to  reach  the  ex- 
cess, It  was  his  own  fault  At  all  events  be 
should  have  applied  to  the  court  ordering  the 
sale  to  set  it  aside,  and  was  not  entitled  to 
maintain  this  action. 

The  Judgment  Is  therefore  reversed,  and 
here  rendered  for  appellants. 

HUNTER,  J„  not  sitting. 


GULF,  C.  &  S.  P.  RT.  CO.  ▼.  DARBT.i 

(Court  of  Civil  Appeals  of  Texas.    March  10, 

1902.) 

MASTER  AND  SERVANT— RAILROADS— INJURY 
TO  EMPLOYE  —  TRACK  OBSTRUCTIONS  —  AS- 
SUMPTION OF  RISK— APPLICATION  FOR  EM- 
PLOYMENT —  CONTRACT  AGAINST  NBQLI- 
OBNCB  — NOTICE  OF  OBSTRUCTIONS  —  JURY 
QUESTIONS— EXCESSIVE  VERDICT— NECESSI- 
TY OF  OBSTRUCTION— REMOVAL  AFTER  AC- 
CIDENT. 

1.  A  railroad  employe  owes  no  duty  of  in- 
spection to  discover  obptnictions  dangerously 
near  the  track  which  are  due  to  the  company's 
negligence,  aud  does  not  neresssrily  assume 
them  by  his  contract  of  servi<tl^  though  they 


*  Rehearing  denied. 
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are  permanent  In  character  and  exist  at  the 
time  he  enters  the  service. 

2.  A  stipuhitiou  by  a  railroad  employe  in  bis 
application  for  employment  that  he  understood 
that  at  some  points  ot  the  line  there  were  va- 
rious specified  structures  npar  the  tracks  which 
might  be  dangerous,  and  that  he  must  iuform 
himself  of  tlie  location  of  such  obstructions  and 
use  due  care  to  avoid  injury  thereby,  waa 
void,  as  against  public  policy,  iu  so  far  as  it 
attempted  to  relieve  the  company  from  its  duty 
of  providing  a  reasonably  safe  track,  and  of 
warning  the  employe  of  dangerous  obstructiooa 
near  the  track. 

3.  Where  a  railroad  employe  was  injured  at 
night  by  the  roof  of  the  company's  oil  house, 
which  projected  over  the  track,  although  he 
knew  when  he  went  on  top  of  the  car  that  the 
house  was  close  by,  the  question  as  to  whether 
he  knew  of  the  dangerous  projection  of  the 
roof,  or  could  have  known  of  it  by  the  exercise 
of  ordinary  care,  was  for  the  jury. 

4.  Where  excessive  damages  are  awarded, 
and  plaintiff  makes  a  remitter  sufficient  to  re- 
duce the  judgment  to  an  amount  not  excessive, 
the  judgment  will  not  be  reversed  solely  be- 
cause of  the  excessiveness  of  the  verdict, 

5.  Where  a  railroad  employe  was  injured  by 
the  roof  of  the  company's  oil  house,  which  pro- 
jected over  the  track,  and  the  company  intro- 
duced evidence  to  show  that  such  projection  of 
the  roof  was  necessary  in  the  construction  of 
the  building,  cross-examination  was  admissible 
as  to  whether  a  change  was  made  in  the  roof 
after  the  accident. 

6.  Plaintiff,  a  railroad  employe,  was  injured 
by  the  roof  of  the  company  s  oil  house,  which 
projected  over  the  track.  In  his  application 
for  employment  he  had  stipulated  that  he  knew 
that  at  some  points  on  the  line,  which  was 
1,000  miles  long,  there  were  side  obstructions 
which  might  be  dangerous,  and  that  he  must 
inform  himself  of  their  location.  Held,  that 
the  stipulation  was  too  Indefinite  to  constitute 
a  notice  of  the  particular  obstruction;  and 
therefore  an  instruction  assuming  that  plaintiff 
had  knowledge  of  the  oil  house  roof  by  reason 
of  such  stipulation  was  properly  refused,  as 
ar^mentative  and  upon  the  weight  of  the 
evidence.  ' 

7.  Although  defendant's  superintendent  relied 
on  the  stipulation  iu  plaintiff's  application  in 
giving  him  employment,  plaintiff  was  not  there- 
by precluded  from  showing  by  parol  testimony 
that  he  did  not  in  fact  know  of  the  obstruction 
which  injured  him. 

Appeal  from  district  court  Harris  county; 
Wm.  H.  WUson,  Judge. 

Action  by  Clyd£  L.  Darby  against  the 
Gulf,  CSoIorado  &  Santa  F6  Railway  Compa- 
ny. From  a  judgment  In  favor  of  plaintiff, 
defendant  appeals.    AfiBrmed. 

J.  W.  Terry  and  Cbas.  K.  Lee,  for  appel- 
lant Lovejoy,  Sampson  ft  Malevlnsky,  for 
appeUee. 

GABRETT.  C.  3.  On  October  6,  1889,  the 
appellee  was  injured  while  in  the  employ  of 
the  appellant  as  a  switchman  In  its  yards 
at  Temple  by  coming  in  contact  with  the 
roof  of  a  building  projecting  dangerously 
near  the  line  of  the  railroad.  His  crew  had 
been  sent  to  the  stoneroom  track  to  take  out 
a  caboose.  It  was  7  p.  m.,  and  dark;  the 
men  had  lighted  their  lamps.  The  caboose 
was  coupled  onto  the  train,  and  the  appellee 
mounted  It  by  a  ladder  on  the  sid£,  and  start- 
ed to  the  brake  to  unlock  It  walking  with 
his  back  to  the  direction  in  which  the  cars 


were  moving,  w^hen  he  was  struck  by  the 
projecting  roof  of  an  oil  house  between- 
which  and  the  cupola  of  the  caboose  he  was- 
caught  and  injured.  He  sustained  damages- 
to  the  amount  of  the  judgment  His  Injuriea 
were  caused  without  fault  on  his  part  and- 
were  the  result  of  negligence  on  the  part  of 
the  appellant  in  having  the  structure  dan- 
gerously near  the  railroad  track  and  In  fail- 
ing to  warn  him  of  the  danger.  When  the 
appellee  was  employed  he  signed  an  appli- 
cation for  the  position  of  switchman  upon  a 
form  furnished  him  by  the  appellant,  in- 
which  be  answered  a  number  of  questions 
in  writing,  and,  among  others,  the  following: 
"(32)  Do  you  understand  that  at  some  points 
on  this  line  there  are  platforms,  sheds,  roofs, 
water  tank  frames,  telegraph  poles,  bridges, 
scales,  cars,  and  other  side  obstructions  and 
trolley  wires  of  street  railways,  which  may 
be  dangerous,  and  that  you  must  infornr 
yourself  of  the  location  of  such  obstructions 
and  use  due  care  to  avoid  Injury  thereby? 
Answer:  Yes."  The  appellant  as  master, 
was  required  to  exercise  ordinary  care  t» 
keep  its  track  in  a  reasonably  safe  condition, 
and  this  care  and  condition  extended  to  per- 
manent structures;  and,  while  the  appellee, 
when  he  entered  the  service  of  the  appellant, 
assumed  all  the  risks  necessarily  incident  to 
the  employment  he  did  not  assume  those 
that  were  the  result  of  the  master's  negli- 
gence, unless  the  same  were  obvious,  or  he 
bad  knowledge  thereof,  or  by  the  exercise- 
of  ordinary  care  might  have  known  of  them. 
He  owed  no  duty  to  inspect  and  did  not  ab- 
solutely assume  the  risk  of  such  structures- 
as  had  been  negligently  placed  dangerously 
near  the  track,  though  they  were  permanent 
In  character,  and  were  already  erected  when- 
he  entered  the  service.  Shearm.  &  R.  Neg. 
{  201.  But  the  appellant  seeks  to  avoid  lia- 
bility in  this  case  on  account  of  an  express- 
contract  by  the  appellee  to  advise  himself 
of  all  obstructions  in  and  about  the  place 
where  he  might  be  called  on  to  work  which 
might  be  a  source  of  danger  or  Injury.  The 
paragraph  of  the  application  above  set  out 
is  undoubtedly  an  attempt  on  the  part  of  the 
appellant  to  limit  its  liability  by  a  contract 
whereby  It  undertook  to  devest  Itself  of  Its 
duty  to  exercise  care  In  providing  a  reason- 
ably safe  track  and  to  warn  the  appellee  of 
the  proximity  of  all  structures  which  by  lt» 
negligence  had  been  placed  so  near  the  track 
as  to  endanger  the  life  and  limb  of  the  ap- 
peUee, and  to  devolve  upon  him  the  duty  of 
inspection  and  assumption  of  the  risk.  It 
Is  very  generally  held  that  such  a  contract 
Is  against  public  policy.  The  rule  Is  stated 
in  Greeuh.  Pub.  Pol.  p.  528,  as  follows:  "A 
contract  whereby  an  employe  relieves  his 
employer  from  responsibility  for  the  latter's 
negligence,  or  that  of  his  other  employes 
when  he  is  responsible  for  their  negligence, 
Is  void."  Judge  Cooley  in  his  work  on  Torts, 
concluding  his  discussion  of  contracts  against 
liability  for  negligence,  says:    "But  althougb 
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tbe  reasons  which  forbid  such  contracts 
have  special  force  In  the  business  of  carry- 
ing persons  and  goods,  and  of  sending  mes- 
sages, they  apply  universally,  and  should  be 
held  to  defeat  all  contracts  by  which  a  par- 
ty undertakes  to  put  another  at  the  mercy 
of  his  own  faulty  conduct"  Cooley,  Torts, 
687.  Bailey,  Mast.  Uab.  Serr.  p.  477,  recog- 
nizes a  conflict  of  authority  upon  the  ques- 
tion, but  it  seems  to  be  well  settled  by  the 
great  weight  of  authority  that  such  contracts 
will  not  be  upheld,  on  account  of  public  poli- 
cy. Authorities  supra;  also  20  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  pp.  164,  156,  and  note  2; 
Bonner  ▼.  Beam,  80  Tex.  155,  15  S.  W.  798; 
Railway  Co.  v.  Wood  (Tex.  Civ.  App.)  35  S. 
W.  880;  KaUroad  Co.  v.  Jones,  92  Ala.  218,  9 
South.  276;  Railway  Co.  v.  Orr,  91  Ala.  548, 
8  South.  360;  Johnson  v.  Railroad  Co.,  86 
Va.  975,  11  S.  B.  829;  Spangler  t.  Railway 
Co.,  44  Ohio  St  471,  8  N.  E.  467,  58  Am.  Rep. 
833;  1  Shearm.  &  R.  Neg.  {  241d.  It  must 
be  observed  that  the  contract  Is  not  for  re- 
lief from  the  negligence  of  fellow  servants, 
nor  to  evade  the  fellow  servants  law  (Rev. 
St  art  4660g),  bat  on  account  of  duties 
owed  by  the  master  Itself.  Wharton  says, 
"Xo  agreement  that  a  party  shall  be  held 
irresponsible  for  his  negllgience  •  •  •  is 
valid."  Whart  Keg.  i  199.  The  decisions 
most  In  point  to  the  contrary  are  from  the 
supreme  court  of  Massachusetts.  Shearman 
&  Redfleld  characterize  the  ruling  of  the 
Massachusetts  courts  as  "intolerable."  Sec- 
tion 177.  Railway  Co.  v.  Volght  176  U.  S. 
498,  20  Sup.  Ct  385,  44  L.  Ed.  560,  cited  in 
appellant's  briet,  may,  we  think,  be  distin- 
guished. At  any  rate,  the  decided  weight  of 
authority  is  as  above  stated,  and  the  rule 
seems  to  be  recognized  in  this  state.  Bonner 
v.  Beam,  supra. 

For  the  reasons  given,  appellant's  first, 
second,  third,  and  fourth  assignments  of  er- 
ror are  not  well  taken,  and  It  may  be  stated 
in  this  connection  that  there  was  no  error 
in  the  refusal  of  the  court  to  give  the  in- 
struction to  the  jury  set  out  in  the  sixteenth 
assignment  all  of  these  assignments  being 
predicated  upon  the  validity  of  the  contract 
requiring  the  appellee  to  take  upon  himself 
the  duty  of  inspection  and  to  assume  the 
risk  of  all  obstructions;  and  the  instructloQ 
given  by  the  court  in  the  general  charge, 
which  is  assigned  as  error  by  the  nineteenth 
assignment  being  upon  the  general  duty  of 
the  appellant  and  the  appellee,  and  Ignoring 
the  contract,  was  correct 

The  fifth,  sixth,  and  seventh  assignments 
of  error  assail  the  verdict  of  the  jury  as  con- 
trary to  the  evidence.  The  question  of  con- 
tributory negligence  was  for  the  Jury,  and 
they  could  properly  find  that,  although  the 
appellee  knew  the  house  was  close  at  band 
when  be  went  to  get  upon  the  caboose,  be 
did  not  know,  and  would  not  by  the  exer- 
cise of  ordinary  care  have  known,  of  the 
dangerous  proximity  of  the  roof.  The  evi- 
dence is  practicaUy  undisputed  that  the  roof 


projected  too  far  over  tbe  track,  ao  as  to 
come  dangerously  near  the  top  of  a  passing 
car,  not  only  as  shown  by  the  measurements 
given  In  evidence,  but  by  the  nature  of  the 
accident  Itself;  and  the  fact  that  during 
all  the  years  the  roof  had  remained  in  the 
position  it  was  no  switchman  had  ever  been 
hurt  by  it  before  was  without  forces  and  did 
not  excuse  the  appellant. 

A  reversal  of  the  Judgment  of  the  court 
below  is  sought  on  the  ground  that  the  ver- 
dict of  the  Jury  was  so  excessive  in  amount 
as  to  show  that  the  Jury  had  not  given  the 
case  a  fair  consideration.  We  do  not  under- 
stand that  this  court  is  authorized  to  reverse 
a  Judgment  of  the  trial  court  for  excessive- 
ness  In  the  verdict  where  the  appellee  Is 
willing  to  remit  so  much  thereof  as  this 
court  may  think  is  excessive.  If  it  appears 
from  an  examination  of  the  record  that 
there  Is  no  error  for  which  the  Judgment 
should  be  reversed  except  that  it  is  excessive 
in  amount  the  statute  allows  this  to  be  cured 
by  a  remitter.  The  verdict  of  the  Jury  was 
for  $22,500.  The  appellee  voluntarily  remit- 
ted $7,500  thereof,  and  the  trial  court  being 
of  the  opinion  that  it  was  still  excessive, 
required  a  further  remitter  of  $5,000,  which 
was  made,  and  Judgment  was  entered  for 
$10,000.  This  amount  is  not  complained  of, 
but  the  complaint  is  that  tbe  amount  of  the 
verdict  was  so  excessive  as  to  show  such  a 
bias  on  the  part  of  the  Jury  as  prevented 
them  from  giving  proper  consideration  to  the 
facts.  It  is  a  peculiar  case,  but  the  amount 
for  which  the  Judgment  was  entered  having 
been  arrived  at  by  remitter,  and  being  an 
amount  that  this  court  can  approve,  and  the 
verdict  as  to  liability  being  supported  by  the 
evidence,  and  there  being  no  other  ground 
for  a  reversal  thereof.  It  Is  our  duty  to  affirm 
tbe  Judgment 

The  question  asked  appellee  while  testi- 
fying as  a  witness  in  the  case.  In  effect  if 
the  railway  company  had  ever  made  any  ef- 
fort to  settle  the  case  with  him,  was  asked 
on  re-examination,  and  was  elicited  by  a 
question  asked  appellee  by  counsel  for  the 
appellant  and,  from  the  manner  in  which 
it  came  about  does  not  appear  to  have  been 
harmful.  Evidence  having  beeb  introduced 
in  behalf  of  the  appellant  that  the  projection 
of  the  roof  was  necessary  in  the  construction 
of  the  building,  it  became  a  proper  Inquiry 
on  cross-examination  whether  or  not  a  change 
had  been  made  in  the  roof  after  the  acci- 
dent Railway  Go.  v.  Johnson,  78  Tex.  536, 
15  S.  W.  104;  Fordyce  v.  Withers  (Tex.  Civ. 
App  J  20  S.  W.  767;  Railroad  C!o.  t.  Ander- 
son (Tex.  Civ.  App.)  61  S.  W.  425. 

The  matters  complained  of  under  the 
twelfth  assignment  of  error  of  what  trans- 
pired with  reference  to  the  questions  asked 
the  witnesses  Rice  and  Scott  by  appellee's 
counsel  on  cross-examination  appear  tliere- 
fore  to  have  been  without  harmful  effect 

Appellant  requested  tbe  following  instruc- 
tion:  "I'ou  are  charged  that  the  law  requires 
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an  onployA  to  exerdae  reaMUUtble  care  and 
diligence  to  aTold  Injury  to  himself,  and.  If 
he  falls  to  nse  aacb  care  and  diligence,  he 
Is  not  entitled  to  recover,  even  though  the 
master  has  been  guilty  of  negligence.  Ton 
are  therefore  charged  that  If  you  believe  from 
the  evidence,  In  view  of  the  notice  the  de- 
fendant had  given  to  the  idalntlfl,  by  the 
written  application,  of  the  presence  of  ob- 
Btmctions  near  the  track,  that  the  plaintiff, 
in  getting  upon  the  caboose  in  question  and 
passing  by  the  oil  house  in  question,  con- 
sidering his  knowledge  of  the  presence  of 
the  oU  house  and  its  closeness  to  the  track, 
failed  to  look  for  the  said  oil  bouse  and  the 
roof  thereof,  and  to  discover  Its  presence 
near  the  track,  and  that  in  so  failing  he 
failed  to  exercise  such  core  as  a  reasonably 
prudent  man  would  have  exercised  under 
the  same  or  similar  circumstances,  you  will 
tind  for  the  defendant,  without  regard  to 
any  other  issue  In  the  case."  This  charge 
was  properly  refused,  because  it  Incorrectiy 
sooght  to  charge  the  appdlee  with  notice 
of  the  presence  of  the  obstruction  given  In 
his  application  to  the  company,  and  assumed 
a  knowledge  on  his  pert  of  the  dangerous 
proximity  of  the  oil  house  as  a  result  of  such 
notice.  It  was  argumentative,  and  upon  the 
weight  of  the  evidence.  The  information  or 
notice  of  obstruction  given  in  the  avtiictMon 
amounted  to  no  notice  at  all.  In  very  gen- 
eral terms  it  stated  that  at  some  Indeflnlte 
points  of  the  appdlant's  1,000  miles  of  rail- 
road there  were  a  large  number  of  various 
kinds  of  side  obstructions  which  might  be 
dangerous,  and  that  the  appellee  should  In- 
form himself  of  the  location  of  such  obstruc- 
tions and  use  due  care  to  avoid  injury  there- 
by. It  was  notice  of  nothing,  and,  if  not 
binding  as  a  contract,  simply  left  the  matter 
where  it  would  have  been  without  saying 
anything  about  It  The  master  cannot  evade 
responslbUlty  by  a  gmerU  notice  of  this 
sort;  and  it  would  have  been  error  to  have 
instructed  the  Jury  that,  in  view  of  the  no- 
tice given  In  the  written  application.  If  they 
should  believe  the  appellee  guilty  of  negli- 
gence, to  find  for  the  appellant  The  same 
objections  apply  to  the  charges  set  out  in 
the  fourteenth  and  fifteenth  assignments  of 
error,  the  weight  to  be  given  to  the  applica- 
tion running  through  them,  as  well  as  in 
•pedal  instroction  No.  4,  above  set  out  Oth- 
er objections  might  be  stated,  but  the  one 
mentioned  Is  sufficient  to  condemn  snch  a 
charge. 

The  Instmctions  requested  by  the  appel- 
lant to  be  given  in  charge  to  the  Jury  aa 
shown  by  the  seventeenth  and  eighteenth  as- 
signments of  error  were  not  pertinent  to  any 
possible  issue  In  the  case,  because  the  fact 
that  an  office  boy,  without  authority  from 
the  appellant  to  do  so,  may  have  told  the 
appellee  that  the  filling  out  of  the  blanks  in 
the  application  was  a  mere  form,  and  did 
not  affect  its  validity  as  a  contract,  was  not 
material  upon  the  question  of  notice.  The 
67  S.W.— 29 


question  of  whether  or  not  the  ajtpdlee  had 
notice  of  the  ob8trucrti<»i  was  a  question  of 
fact  not  dependent  upon  the  authority  of  the 
office  boy  to  waive  the  reading  of  the  ques- 
tions contained  In  the  application. 

Having  admitted  the  appUcation  in  evi- 
dence, it  was  proper  for  the  court  to  Instruct 
the  Jury  that  it  was  not  a  contract  by  which 
the  appellee  assumed  the  risk  of  Injury  from 
the  projecting  shed,  but  was  submitted  to 
them  upon  the  question  of  notice  of  the  ex- 
istence of  snch  danger.  There  was  no  error 
In  receiving  evidence  to  show  the  circum- 
stances under  which  the  appllcati(Ki  was  sign- 
ed. The  appellee  was  not  concluded  by  the 
contents  of  the  application.  As  stated  In  the 
case  of  Railway  Oo.  v.  Haner  (Tex.  Olv. 
App.)  4S  S.  W.  1079,  the  statements  in  the 
application  were  not  contractual,  and  it  was 
competent  to  show  by  parol  evidence  that 
the  appellee  did  not  know  of  the  obstruction. 
The  fact  that  the  superhttebdent  relied  up(m 
the  statement  in  employing  Darby  could  not 
give  It  the  force  of  a  contract  We  find  _  no 
enxNT  in  the  charge  of  the  court  complained 
of  under  the  twenty-fifth  assignment  of  er- 
ror, or  the  exclusion  of  the  testimony  shown 
by  the  twenty-sixth  assignment 

The  judgment  of  the  court  below  wlU  be 
affirmed.    Affirmed. 


AKQIBR  T.  JONBB. 

(Court  of  Civil  Appeals  of  Texas.    March  26, 

1902.) 

ADMINISTBATION-JURISDICTION  —  PROPBRTT 
OP  DECBDSNT-^UDOUBNT— SITUS— NBCBSSI- 
TT  FOR  ADMINISTRATION— CONTEST— INTBR- 
EST  OF  C0NTE8TBB  FIXBD, 

1.  Rev.  St  art  1843,  providea  that  if  a  do- 
ceased  had  no  domidle  within  the  state,  ad- 
njinlstratlon  may  be  granted  in  the  coonty 
where  be  died,  or  in  the  one  where  his  prin- 
cipal property  was  situated.  Held,  that  where 
a  deceased  had  had  no  fixed  domidle,  and  no 
property,  save  a  judgment  rendered  In  a  cer- 
tnin  eonuty,  the  statute  did  uot  authorize  ad- 
ministration in  such  county,  since  the  situs  of 
a  judgment  follows  the  owner's  residence. 

2.  £n  appUcation  for  admlnistratioD  of  a  de- 
cedent's estate  by  one  not  interested  therein, 
which  merely  shows  that  there  are  debts  due 
the  estate,  and  does  not  show  any  creditors  or 
heirs  under  disability,  should  be  denied,  since 
in  such  case  the  heirs  may  sue  and  make  dis- 
tribution. 

3.  VVhere^  after  tiie  death  of  the  owner  of  a 
judsment,  the  defendant  therein  paid  the 
amonut  thereof  into  court,  and  the  clerk  paid 
from  such  sum  a  claim  against  decedent  secur- 
ed by  an  assignmeut  of  the  judgment  the  cred- 
itor BO  paid  had  no  interest  in  the  estate  en- 
titling him  to  contest  an  application  for  ad- 
ministration. 

Appeal  from  district  court  Walker  coun- 
ty;  J.  M.  Smither,  Judge. 

Application  by  B.  L.  Angler  for  letters  of 
administration  on  the  estate  of  J.  T.  Fore- 
man, deceased.  From  a  Judgment  denying 
the  application,  applicant  appeals.  Affirmed. 

Sam  R.  Henderson,  for  app^Uant  Ball, 
Dean  &  Humphrey,  for  appeUea. 
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PLEASA^^TS,  ;r. ;  This  appeal  l8  from  a, 
Judgment-  of  the  district  court  of  Walker 
covnty  refusing  to  grant  appellant's  applica- 
tion for. letters  of  administration  upon  the 
estate  of  J.  T.  Fmreman,  deceased.  Tbe 
county  court  of  said  county  refused  the  ap- 
plication oa  the  ground  that  it  had  no  Juris- 
diction of  tbe  estate  of  said  deceased,  and 
upon  an  appeal  to,  and  a  trial  de  novo  in, 
the  district  court,  a  similar  Judgment  waa 
rendered.  Tbe  application  for  administra- 
tion Is  a>  follows:  "And  now  comes  E.  Li. 
Angler,  who  resides  in  the  county  of  Walk- 
er, state,  of  Texas,  and  makes  application  to 
the  court  for  letters  of  administration  on  the 
estate  of  J.  T.  Foreman,  deceased.  Said 
applicant  represents  that  tbe  said  J.  T.  Fore- 
man Is  dead;  that  he  died  In  the  county  of 
Morris,  state  of  Texas;  that  be  died  In 
February  (tbe  exact  date  not  remembered), 
1808;  that,  so  far  as  applicant  knows,  that 
said  J.  T.  Foreman  died  Intestate.  Appli- 
cant represents  that  said  decedent  left  a 
small  estate  In  Walker  county,  Texas,  said 
esfatb  consisting  of  a  money  demand  for 
about  the  sum  of  $1,388  and  «i/ioo;  that 
sald'delnand  was  in  a  judgment  in  cause  No. 
2,647,  and  styled,  'J.  T.  Foreman  vs.  The 
Missouri  Pacific  Railway  Company,'  on  the 
civil  docket  of  the  district  court  of  Walker 
county,  Texas.  Applicant  represents  that 
the  judgment,  when  obtained,  amounted  to 
the  sum  of  $2,805.90,  or  thereabout;  that  on 
May  26,  1898,  a  contract  was  filed  in  the  pa- 
pers of  said  cause  representing  that  a  firm 
composed  of  Abercrombie  &  Randolph  were 
entitled  to  one-half  of  said  Judgment;  that 
the.  remaining  one-half  of  said  Judgment  be- 
longs to  the  heirs  of  said  J.  T.  Foreman; 
that  said  sum  is  now  in  the  registry  of  the 
court,  or  has  been,  collected  by  parties  not 
authorized  to  collect  the  same.  Applicant 
represents  that  this  is  the  only  property,  so 
far  as  he  knows,  that  belongs  to  decedent's 
estate.  Applicant  represents  that  he  is  au- 
thorized by  a  substitute  power  of  attorney 
made  to  him  by  Sam  R.  Henderson,  who 
holds  a  full  power  of  attorney  from  the 
heirs,  with  power  of  substitution, — from  the 
heirs  of  aald  decedent,  J.  T.  Foreman,— giv- 
ing and  granting  him  full  power  to  adminis- 
ter on  the  estate  of  the  late  3.  T.  Foreman; 
that  the  applicant  is  not  disqualified  for  any 
other  reason  of  administering  on  the  estate 
of  said  decedent.  Premises  considered,  ap- 
plicant would  pray  for  process,  and  that,  on 
a  hearing  of  this,  that  he  be  appointed  ad- 
ministrator of  the  estate  of  said  decedent, 
as  he  shall  ever  pray,"  etc.  The  appellee, 
claiming  to  be  interested  In  said  estate,  con- 
tested the  application  for  administration. 

The  following  facts  are  disclosed  by  the 
record:  J.  T.  Foreman  died  at  Dolby 
Springs,  in  Morris  county,  Tex.,  in  February, 
1S98,  intestate.  He  was  a  widower  at  the 
time  of  his  death,  and  left  several  children. 
He  had  no  fixed  residence,  and  owned  no 
property  except  a'  one-half  Interest  in  a  Judg- 


ment in  his  favor  for  $2,805.99  rendered  by 
tlie  district  court  of  Walker  county  against 
the  Missouri  Pacific  Railway  Company.  An 
appeal  from  this  Judgment  was  pending  at 
Foreman's  death,  and  the  judgment  was  not 
made  final  until  the  21st  of  April.  189a  The 
railroad  company  paid  the  amount  of  the 
Judgment  into  the  registry  of  the  district 
court  of  Walker  county  on  July  5,  1898;  and 
on  the  same  day  the  clerk  of  said  court  paid 
over  to  S.  M.  Randolph  one-half  of  tbe 
amount  received  in  satisfaction  of  said  judg- 
ment, and  paid  the  remainder  to  the  appel- 
lee, upon  two  notes  and  an  open  account 
held  by  bim  against  the  said  Foreman. 
The  two  notes  aggregated  the  sum  of  $1,- 
285.14,  and  purported  to  be  secured  by  an 
assignment  of  Foreman's  interest  in  said 
Judgment.  The  heirs  of  Foreman  executed 
a  power  of  attorney  to  Sam  R.  Henderson, 
with  power  of  substitution,  authorizing  him 
to  administer  upon  the  estate,  and  appel- 
lant was  empowered  by  said  Henderson  to 
apply  for  and  receive  letters  of  administra- 
tion. 

We  are  of  opinion  that  the  court  below 
properly  held  that  it  was  without  Jurisdic- 
tion of  the  estate  of  F'oreman,  and  for  that 
reason  properly  refused  appellant's  applica- 
tion for  letters  of  admlni8tratl<«L  The  only 
property  owned  by  Foreman  at  his  death 
was  the  one-half  Interest  in  the  Judgment 
rendered  In  the  district  court  of  Walker 
county,  the  cause  in  which  said  Judgment 
was  rendered  being  then  pending  in  the 
court  of  appeals.  It  is  not  shown  that  Fore- 
man was  ev«r  a  resident  of  Walker  county, 
and  the  application  and  evidence  in  the  case 
show  that  he  died  in  Morris  county,  Tex. 
Article  1843,  Rev.  St.,  fixes  the  jurisdiction 
In  which  letters  of  administration  may  be 
granted  upon  the  estate  of  a  deceased  per- 
son as  follows:  "(1)  In  the  county  where 
the  deceased  resided,  if  he  had  a  domicile 
or  fixed  place  of  residence  in  the  state.  (2> 
If  the  deceased  had  no  domicile  or  fixed 
place  of  residence  In  the  state,  then  either 
In  the  county  where  his  principal  pr<H>erty 
waa  at  the  time  of  his  death,  or  In  the  coun- 
ty where  he  died.  (3)  If  he  had  no  domicile 
or  fixed  place  of  residence  in  the  state  and 
died  without  the  limits  of  the  state,  then 
in  any  county  in  this  state  where  his  near- 
est of  kin  may  reside.  (4)  But  If  he  had  no 
kindred  in  this  state,  then  in  tbe  county 
where  his  principal  estate  was  situated  at 
the  time  of  his  death."  We  think  it  clear 
from  the  evidence  In  this  case  the  Jurisdic- 
tion to  administer  upon  Foreman's  estate  ex- 
ists only  in  the  county  court  of  Morris  djun- 
ty,— the  county  In  which  he  died.  We  do  not 
think  the  contention  sound,  that,  because 
the  only  property  he  owned  at  the  time  of 
his  death  was  a  Judgment  rendered  in  the 
district  court  of  Walker  county.  In  the  inir- 
vlew  of  the  statute  above  quoted  his  princi- 
pal property  was  situate  in  said  county. 
The  situs  of  a  Judgment  or  of  any  chose  In 
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action  follows  the  residence  of  the  owner, 
and  cannot.  In  law,  be  regarded  as  being 
sltnate  elsewhere;  and  It  cannot  be  said 
that  Foreman  owned  any  property  in  Walk- 
er  county  at  the  time  of  his  death.  Ferris 
V.  Kemble  (Tez.  Sup.)  12  S.  W.  688. 

We  are  also  of  the  opinion  that  the  appli- 
cation should  have  been  refused  because  it 
fails  to  show  any  necessity  for  an  adminis- 
tration. The  mere  fact  that  there  are  debts 
dne  the  estate  of  a  deceased  person  does  not 
authorize  the  appointment  of  an  adminis- 
trator, and  incurring  the  expense  of  an  ad- 
minlstratl<Hi.  If  there  are  no  creditors  of 
the  estate,  and  the  heirs  of  the  decedent  are 
known  and  are  under  no  disability,  no  ne- 
cessity for  an  administration  is  shown.  The 
heirs  In  such  case  can  sue  and  recover  the 
debts.  If  It  be  necessary  to  bring  suit  tor 
that  purpose,  and  can  divide  the  proceeds  of 
the  estate  among  themselves  without  the  as- 
sistance of  a  probate  court;  and  the  appoint- 
ment of  an  administrator  to  represent  them 
is  entirely  unnecessary. 

The  appellee  in  this  case  has  no  such  in- 
terest in  the  estate  of  Foreman  as  would  en- 
title him  to  be  heard  as  contestant  to  the 
granting  of  letters,  and  appellant's  excep- 
tion to  the  contest  filed  by  lilm  should  have 
been  aostalned.  This  error  of  the  trial  court 
cannot,  however,  affect  the  Judgment  ren- 
dered upon  the  m»lts  of  the  application. 
Neither  the  application  nor  the  evidence  In 
the  case  shows  any  necessity  for  an  admin- 
istration, nor  that  the  court  bad  Jurisdiction 
of  the  estate  of  the  deceased,  and  therefore 
the  application  must  have  been  refused 
whether  same  was  contested  or  not 

We  think  the  Judgment  of  the  court  below 
should  be  affirmed,  and  It  Is  so  ordered.  At- 
firmed. 


HUNT  OOUNTT  OUj  CO.  t.  SCOTT.t 

iCoort  ot  Civil  Appeals  of  Texas.     Feb.  28, 

1902.) 

VBNTJB-FRAUD-CONTRACT  OF  PURCHA8B-Ra- 
SCISSION— DAMAQES. 

1.  There  la  an  active  frand  of  a  corporation 
in  T.  county,  so  as  to  allow  action  therefor 
Bg&iiiat  it  in  such  county  under  Rev.  St.  1866, 
art.  1194  (T),  though  it  is  a  resident  of  an- 
other county,  where  plaintiff  was  induced  to 
make  a  contract  for  purcliase  of  cotton  seed 
from  it  by  false  repreeentatioiu>,  in  such  coun- 
ty, of  S.,  its  aRent,  that  the  seed  was  equal 
to  samples  showu,  though  S.  was  acting  in  good 
faith,  and  on  the  representations  of  another 
agent,  who  claimed  to  have  taken  the  samples 
from  the  seed  in  another  county,  while  they 
were  so  dissimilar  and  superior  to  it  as  to 
show  intention  to  deceive. 

2,  One,  in  an  action  to  rescind  a  contract  for 
purchase  of  seed,  can  recover  only  what  he 
Bad  paid  thereon,  with  ezpeDses  necessarily  in- 
curred, and  not,  also,  damages  for  the  implied 
breach  of  warranty  of  quality. 

AM>eal  from  district  court,  Tarrant  coun- 


ty. 


*  Rehearlog  denied  March  29,  1902,  and  writ  of  er- 
ror denied  by  aupreme  court  May  8,  1902. 


Action  by  Wlnfleld  Scott  against  ^t»  Hunt 
County  Oil  Company  and  others.  Judgment 
for  plaintiff.  Defendant  oil  company  ap- 
peals.   Modified. 

McLean,  Booth  &  Morton,  for  appellant. 
Oapps  &  Cantey  and  Theodore  Mack,  for  ap- 
pellee. 

CONNER,  a  J.  AppeUee  sued  appellant 
the  Wolf  City  National  Bank,  resident  corpo- 
rations of  Hunt  county,  Tex.,  and  M.  B.  Sin- 
gleton, a  resident  of  Tarrant  county,  Tex., 
for  the  rescission  of  a  contract  by  appellant 
for  the  sale  of  600  tons  of  cotton  seed,  and 
for  the  recovery  of  $2,413.91  paid  thereon  by 
appellee.  It  was  alleged  that  appellee  was 
Induced  to  buy  through  the  fraudulent  rep- 
resentations of  said  Singleton,  who  was  act- 
ing as  the  agent  of  the  other  defendants,  to 
the  effect  that  the  seed  sold  was  of  like  qual- 
ity with  sample  exhibited;  that  after  the 
shipment  of  several  car  loads  of  the  seed, 
and  the  payment  of  the  above-stated  sum  in 
part  pa}-ment  of  the  contract  and  as  freight 
charges,  appellee  discovered  that  the  seed 
shipped  was  not  as  per  sample,  but  was 
wholly  worthless,  whereupon  he  immediately 
"notified  Singleton  and  the  oil  company  of 
the  fact  and  Instructed  the  latter  not  to 
ship  any  more  seed,  and  demanded  the  re- 
turn of  his  money  already  paid  on  said  pur- 
chases, which  was  refused."  Appellee  also 
alleged  that  "the  difference  In  value  between 
the  sum  agreed  to  be  paid  for  said  seed  and 
the  actual  value  of  the  same  to  plaintiff 
was  five  dollars  per  ton,  aggregating  the 
sum  of  $2,500."  The  prayer  of  the  petition 
is  as  follows:  "For  Judgment  against  all 
the  defendants,  canceling  and  rescinding  the 
contract  for  the  purchase  of  said  seed,  and 
for  Judgment  for  the  amount  paid  out  by 
plaintiff  thereon,  to  wit  the  sum  of  $2,413.91, 
and  the  further  sum  of  $2,500  damages  un- 
der the  contract  as  hereinbefore  set  out" 

The  defeudants  Hunt  County  Oil  Company 
and  Wolf  City  National  Bank  each  pleaded 
its  privilege  to  be  sued  in  the  county  of  its 
residence,  and  also  charged  that  Singleton 
had  been  made  a  party  defendant  for  the 
sole  purpose  of  giving  Jurisdiction  to  the 
district  court  of  Tarrant  county;  he  having 
no  interest  In,  or  liability  under,  plaintiff's 
catise  of  action.  There  were  other  pleas,  but 
they  need  not  be  noticed.  Upon  the  trial,  the 
verdict  In  accord  with  peremptory  instruc- 
tion of  the  court  was  in  favor  of  the  Wolf 
City  Bank  and  Singleton,  but  upon  the  evi- 
dence and  charge,  was  against  appellant  oil 
company  for  the  sum  of  $2,913.91  damages, 
for  which  Judgment  was  rendered  in  appel- 
lee's favor. 

The  errors  assigned  in  behalf  of  appellant 
on  appeal  from  this  Judgment  relate  alone 
to  questions  arising  out  of  its  plea  of  privi- 
lege, and  to  the  measure  of  damages  adopt- 
ed by  the  trial  court 

After  careful  examination,  we  conclude 
that  the  evidence  supports  the  verdict  on 
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the  losne  of  personal  privilege  of  appelant 
to  be  sued  In  Hunt  county,  and  that  all  aa- 
■IgnmentB  of  enot  relating  thereto  must  be 
ovetruled.  It  baa  long  been  held  to  be  witb- 
In  the  Judicial  discretion  of  the  court  to  sub- 
mit thia  issue  to  the  Jury  with  the  issues  re- 
lating to  the  merits,  and  we  feel  unable  to 
say  that  the  court  abused  such  discretion  In 
adopting  such  coarse  in  this  instance.  Nor 
have  we  found  reversible  error  in  the  charge 
of  the  court  In  submitting  the  issue  named. 
The  charge  was,  perhaps,  not  as  perspicuous 
aa  It  should  have  been,  but  we  do  not  feel 
prepared  to  say  that  it  was  affirmatively  er- 
roneous or  misleading.  The  error,  If  any, 
was  rather  one  of  omission,  calling  for  more 
ample  Instruction  by  request,  If  desired. 
The  issue  made  by  the  pleadings  and  evi- 
dence was.  In  effect,  that  appellee  had  been 
Induced  to  enter  into  the  contract  and  pay 
thereon  the  sums  of  money  alleged,  upon  the 
false  representations  made  by  Singleton,  In 
Tarrant  county,  that  the  seed  constituting 
the  subject-matter  of  the  contract  was  equal 
m  kind  and  quality  to  those  exhibited  to  ap- 
pellee as  a  sample.  There  is  no  dispute  in 
the  evidence  that  such  were  the  representa- 
tions made  by  Singleton  to  appellee  in  Ft. 
Worth  at  the  time  of  the  purchase;  but  ap- 
pellant seeks  to  avoid  the  effect  thereof  by 
reason  of  the  fact,  also  shown,  that  the  sam- 
ple exhibited  to  appellee  was  selected  from 
the  bulk  sold  by  an  employe  of  the  appel- 
lant company  at  the  instance  of  its  general 
manager,  G.  W.  Holsteln;  that  this  fact 
was  known  to  appellee;  and  that  Singleton 
was  acting  alone  in  the  capacity  of  an  agent 
for  the  oil  company,  without  remuneration, 
at  Holsteln's  request.  The  evidence  tends 
to  show  that  Singleton  and  Holsteln  were 
acting  In  good  faith,  but  the  fact  neverthe- 
less remains  that  the  representations  were 
made  as  charged.  That  neither  Singleton 
nor  Holsteln  knew  them  to  be  false  will  not 
legally  excuse  appellant,  nor  alter  the  effect 
of  the  further  proof  that  the  sample  was 
selected  by  an  authorized  agent  of  appellant, 
and  that  the  statement  of  such  agent  as  to 
the  kind  and  quality  of  the  mass  from  which 
such  sample  was  selected  was.  In  behalf  of 
appellant  company,  adopted  and  reiterated 
by  Singleton  and  Holsteln.  If  such  repre- 
sentations were  false,  and  thereby  appellant 
company  acquired  and  received  appellee's 
money,  It  constituted  such  a  fraud  as  con- 
ferred upon  the  district  court  of  Tarrant 
county  Jurisdiction,  within  the  meaning  of 
the  seventh  exception  to  article  1191,  Rev. 
St,  conferring  upon  persons  and  corpora- 
tions the  general  right  to  be  sued  In  the 
county  of  their  domicile.  The  agent  who  se- 
lected the  sample  exhibited  to  appellee  tes- 
tified It  was  the  one  selected  by  him  from 
the  mass  In  Hunt  county;  but  the  testimo- 
ny seems  overwhelmingly  against  him  on 
this  point,  and  the  sample  exhibited  to  ap- 
pellee  was  shown  to  be  so  entirely  dissimi- 
lar and  superior  to  the  mass  from  which  it 


was  represented  to  have  been  sdected  aa  to 
Justify  the  Inference  that  the  selecting  agent 
was  either  recklessly  Indifferent  to  the  nat- 
ural and  probable  consequences  of  his  acts 
and  representations,  or  that  he  acted  with 
the  deliberate  purpose  to  deceive.  In  elthw 
event  the  case  was  m<Nre  than  oae  ot  con- 
structive fraud.  It  was  fraud  In  fact,  and 
Singleton  and  Holsteln  were  at  least  inatru- 
mentalltlea  through  whom  the  false  repre- 
sentations were  transmitted  and  voiced  In 
Tarrant  county.  Mitchell  y.  Zimmerman,  4 
Tex.  75,  51  Am.  Dec.  717;  McI^iughUn  t. 
Shannon,  S  Tex.  Civ.  App.  136,  22  S.  W.  117; 
Soothe  V.  Fleet  80  Tex.  141,  15  S.  W.  799. 

On  the  other  question,  however,  we  are  of 
opinion  that  the  court  was  In  error.  The 
Jury  were  Instructed  that  if  they  found  for 
appdlee,  they  would  assess  his  damages  "at 
the  difference.  If  any,  between  the  price 
which  plaintiff  agreed  to  pay  for  ttie  seed, 
and  the  market  value  thereof  at  tbe  time 
and  place  of  delivery,  bad  they  been  as 
good  as  they  were  represented  to  be,  and.  In 
addition  thereto,  such  sum  as  yon  believe 
from  tbe  evidence  plaintiff  has  paid  defMid- 
ant  on  the  cotton  seed,  including  freight 
charges  paid."  We  think  that  a  considera- 
tion of  the  petition  and  evidence  aa  a  whole 
unmistakably  constltntes  tiie  case  ooe  for 
rescission  of  the  contract  of  sale,  and  that 
therefore  appellee  was  not  entitled  to  recov- 
er the  difference  of  $5  per  ton,  shown  by  the 
evidence,  between  the  contract  price  and  the 
market  value  of  the  seed  as  represented,  in 
addition  to  the  amounts  paid  by  him  on  the 
contract  as  charged  by  the  court  While 
we  have  been  cited  to  no  authority  directly 
In  point  we  think  there  is  a  manifest  Incon- 
sistency in  granting  the  equitable  relief  of 
rescission,  as  prayed  for  in  this  case,  and 
at  the  same  time  enforcing  the  express  or 
implied  covenant  of  the  contract  warranting 
the  kind  and  quality  of  the  thing  sold. 
Where  the  right  of  rescission  la  sought  and 
established,  the  authorities  seem  to  aasome 
that  the  measure  of  damages,  as  a  genorai 
mle.  Is  the  return  of  the  whole  consideration 
paid,  together  with  such  further  special  dam- 
age or  expense  as  may  have  been  rea^nabiy 
Incurred  by  the  party  wronged  on  account 
of  the  contract  The  supreme  court  of  Mas- 
sachusetts, after  thus  substantially  stating 
the  rule,  say:  "The  reason  of  the  rule  is 
that  on  a  rescission  of  a  contract  tbe  con- 
tract is  avoided  ab  initio,  and  the  rights  of 
the  parties  in  reference  to  the  subject-matter 
of  It  are  as  If  no  contract  had  ever  been 
made."  Nash  v.  Trust  Co.,  163  Mass.  574,  40 
N.  B.  1039,  28  Ll  R.  A.  753,  47  Am.  St  Rep. 
489.  See,  also,  Moreland  v.  Atchison.  19  Tex. 
303;  Haddock  ▼.  Taylor,  74  Tex.  216,  11  S. 
W.  1093.  This  conclusion  would  ordinarily, 
perhaps,  require  a  reversal  of  the  Judgment; 
but  the  question  as  to  what  is  the  propn' 
measure  of  damages  is  one  of  law,  merely, 
and  no  matter  of  fact  pertinent  to  our  con- 
clusion on  thia  point  la  left  unascertained 
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or  uncertain.  The  eTidoioe  (nmlsheB  no 
reasonable  ground  for  a  finding  tbat  tbe  cot- 
ton seed  actually  received  by  appellee  were 
of  any  valne.  Appdlee'8  testimony  vaa  to 
tbe  effect  tbat  tliey  woe  absolutely  worth- 
less, even  as  a  fertilizer,  and  no  serious  ef- 
fort on  the  part  of  appellant  seems  to  have 
been  made  to  contradict  this.  The  evidence 
Is  also  uncontradicted  tbat  from  the  Sd  to 
the  8tb  day  of  March,  1901,  appellee  paid  on 
tbe  contract  and  as  freight  charges  the  sum 
of  $2,413.91.  This  sum,  together  with  legal 
Interest  thereon  from  say  liarch  6,  1901, 
we  think  appellee's  measure  of  damage  in 
this  case,  no  other  special  damages  having 
been  shown. 

We  therefore  concave  it  to  be  onr  daty, 
as  prescribed  in  article  1027,  Rev.  St,  to 
proceed  to  render  such  Judgment  or  decree 
as  should  have  been  rendered  below,  which 
is  that  the  contract  involved  be  rescinded, 
as  prayed  for,  and  that  appellee  recover  of 
the  Hunt  County  Oil  Company  the  sum  of 
92,454.14,— the  same  being  the  sum,  with  le- 
gal interest  thereon  as  indicated,  paid  out  by 
him  on  account  of  said  contract,— together 
with  his  costs  in  the  court  below.  But  It  is 
ordered  that  In  other  respects  the  Judgment 
of  the  district  court  be  undisturbed,  and  that 
the  costs  of  this  court  be  taxed  against  ap- 
pellee; and  the  Judgment  of  tbe  district  court 
is  reformed  and  afBrmed  aconrdingly. 

HUm^EB  J.,  not  sitting. 


BVBBETT  et  al.  v.  GALVESTON,  H    &  S. 

A  RY.  CO.i 

(Court  of  Civil  Appeals  of  Texas.     March  6, 

1902.) 

RAlIiWATS-SAIjB-AFPEULI.. 

1.  Where  there  is  no  bill  of  exceptions  sav- 
ing any  objections  to  the  admission  m  evidence 
of  certified  copies  of  deeds,  except  in  the  body 
of  tbe  statement  of  facts,  which  was  not  filed 
nntil  after  tbe  term,  they  stand  as  it  admitted 
'nithoat  objection. 

2.  Sp.  Laws  1870,  p.  46,  enacts  that  the  pur- 
chasers under  certain  execution  and  mortgage 
sales  of  the  "road-bed,  trade,  franchise,  and 
chartered  rights  and  priTileges"  of  the  Buffalo 
Bayon,  Brazos  &  Colorado  Railway  Company 
may  continne  the  enterprise  under  the  cor- 
porate name  of  "the  Galveston,  Harrisbnrg  & 
San  Antonio  Railway  Company,"  and  makes 
the  pnrchase  prima  facie  evidence  of  title  in 
said  pnrchasets.  The  mortgage  referred  to 
included  only  "so  much  of  the  laud  as  is  or 
may  be  actually  covered  by  the  depots  or  other 
strnctnres  of  the  road,  or  necessarily  occupied 
in  the  convenient  operation  of  the  same."  Act 
Dec.  19,  1857  (1  Pasch.  Dig.  p.  81»),  which  is 
mentioned  as  one  of  the  bases  of  the  foregoing 
act,  declares  that  the  "road-bed,  track,  fran- 
chise, and  chartered  rights  and  privileges"  of 
a  railway  "shall  be  deemed  an  entire  thing 
and  sold  as  sach,"  and  that  the  purchaser  at 
•nch  sale  shall  be  entitled  to  exercise  all  the 
rl^bt*  of  the  "sold  out"  company.  Held  that, 
as  tne  act  of  1867  did  not  intend  that  such  a 
sale  should  pass  title  to  all  the  property  of  a 
"sold  out"  company,  and  as  the  mortgage  ex- 

'  Rebearins  dealed  April  a,  1902,  smd  writ  ol  error 
denied  by  supreme  court. 


cepted  property  not  covered  by  depots  or  neces- 
sarily occupied  by  the  road,  tbe  act  of  1870 
did  not  pass  to  the  Oalveeton  &  Harrisbnrg 
Railway  Company  the  title  to  laud  which  was 
never  occupied  by  its  right  of  way  or  roadbed, 
or  used  by  it. 

Appeal  from  district  court,  Colorado  coun- 
ty;   M.  Kennon,  Judge. 

Acti(H)  of  trespass  to  try  title  by  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company  against  Lena  M.  Everett  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defoid- 
ants   appeal    Reversed  and  rendered. 

For  opinion  on  former  appeal,  see  68  S.  W. 
647. 

This  action  la  by  appellee  in  trespass  to  try 
title  to  two  sections  of  land.  Plaintiff  prov- 
ed titie  under  the  state  by  mesne  conveyan- 
ces to  the  Buffalo  Bayou,  Brazos  &  Col- 
orado Railway  Company.  Plaintiff's  evi- 
dence of  title  from  said  company  consisted 
solely  of  the  act  of  the  legislature  passed 
July  27,  1870  (Sp.  Laws,  12th  Leg.,  p.  45). 
The  effect  of  that  act,  as  construed  by  the 
supreme  court  in  Acres  v.  Moyne,  69  Tex. 
623,  and  by  the  Galveston  branch  of  this 
coort  on  a  previous  appeal  (Railroad  Co.  v. 
Everett,  68  S.  W.  647),  la  that,  standing 
alone,  without  contradictory  proof,  as  au- 
thorized by  its  twelfth  section,  this  act  is 
prima  fade  evidence  of  title  in  appellee  to 
the  property  of  the  Buffalo  Bayou,  Brazos  & 
Colorado  Railway  Company.  This  view  we 
adopt  The  question  to  be  considered  is 
whether  or  not  appellants  overcame  this  pri- 
ma fade  prqct  of  title  by  testimony  show- 
ing tbat  the  tlties  to  the  surveys  in  question 
did  not  in  fact  pass  to  app^ee  by  the  sales 
referred  to  in  said  act  The  cases  dted 
seem  to  make  it  dear  that,  if  by  and  under 
the  instruments  redted  In  the  preamble  of 
said  act  the  lands  In  question  had  not  been 
conveyed,  the  effect  to  which  the  act  wa» 
otherwise  entitied  as  evidence  of  titie  could 
not  be  accorded  it  The  act  Itself,  by  its 
twelfth  section,  provides  that  nothing  therein 
shall  be  so  construed  as  to  deprive  any  party 
Interested  of  the  tight  to  disprove  any  as- 
sumed fact  stated' In  the  preamble.  The  leg- 
islatiu'e  plainly,  in  our  Judgment  did  not 
undertake  to  ascertain  and  determine  the 
truth  of  said  facts,  but  assumed  them,  and 
did  not  Intend  to  affect  third  parties,  where 
the  assumed  facts  were  shown  to  be  untrue, 
and  that  it  should  not  operate  upon  and  affect 
any  proiierty  except  what  was  in  faot  sold 
to  the  purchasers  and  their  associates  men- 
tioned in  the  act  Apx>eUant8  Introduced  in 
evidence  certified  copies  from  the  records  of 
Harris  county  of  the  sheriff's  deed,  dated 
July  7,  1868,  and  of  the  deed  of  trust,  and 
the  trustee's  deed  thereimder,  dated  Jan- 
uary 24,  1870,  manlfestiy  and  presumably 
copies  of  the  identical  instruments  mention- 
ed in  said  preamble.  There  being  no  bill  of 
exceptions  saving  any  objections  to  said  cer- 
tified copies  as  evidence,  except  in  the  body 
of  tbe  statement  of  facts,  which  was  not 
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filed  until  after  the  tenn,  they  stand  as  If 
admitted  without  objection,  and  the  only 
question  is  as  to  the  legal  effect  to  be  given 
them.  It  Is  a  fact,  admitted  of  record,  that 
neither  of  the  two  tracts  of  land  sued  for, 
nor  any  part  of  them,  was  ever  occupied  by 
the  right  of  way  or  roadbed  of  plaintlfT,  or 
otherwise  used  by  plalutlfT.  This  appears  also 
from  testimony  Introduced.  Such  being  the 
case,  we  find  the  further  fact  that  neither 
the  sheriff's  deed  under  executions,  nor  the 
trustees'  deed,  mentioned  In  said  preamble, 
by  any  description  therein,  include  or  convey 
the  said  sections.  Further,  the  deed  of  trust 
has  the  following  recital:  "And  It  Is  mutual- 
ly understood  that  only  so  much  part  of  the 
land  of  the  parties  of  the  first  part  as  is  or 
may  be  actually  covered  by  the  depots  or 
other  structures  of  said  railroad,  or  as  may 
be  necessarily  occupied  in  the  convenient 
operation  of  the  same,  is  included  in  the 
grant  and  conveyances  contained  In  this  in- 
denture, and  particularly  the  lands  donated 
to  said  parties  of  the  first  part  by  the  state 
of  Texas;  and  the  right  to  the  land  or  land 
scrip  that  has  accrued  or  may  accrue  to  them 
upon  a  construction  of  any  part  of  said  rail- 
road are  expressly  reserved  to  said  parties 
of  the  first  part" 

Geo.    McCormick,    for   appellants.    T.   D. 
Cobbs,  for  appellee. 

JAMES,  O.  J.  (after  stating  the  facts).  We 
are  of  opinion  that  it  was  not  intended  by 
the  act  of  December  19,  1857  (1  Pasch.  Dig.  j 
p.  816),  which  Is  mentioned  in  the  pream- 
ble as  one  of  the  bases  of  the  act  of  1870, 
that  a  sale  of  the  "road-bed,  track,  franchise 
and  chartered  rights  and  privileges"  of  a 
railway  company,  which  it  declares  "shall 
be  deemed  an  entire  thing  and  must  be  sold 
as  such,"  should  include  any  and  all  of  the 
property  of  such  company.  No  better  evi- 
dence that  such  was  not  the  Intent  can  be 
given  .than  article  4016  of  that  act,  which 
enacts.  In  effect  that  after  such  a  sale  the 
remaining  property  of  the  "sold  out"  company 
shall  remain  in  the  bands  of  its  trustees,  to 
be  administered  by  them  (unless  other  per- 
sons shall  be  appointed  by  the  legislature  or 
some  court  of  competent  Jurisdiction)  for  the 
benefit  of  its  creditors  and  stockholders.  It 
Is  not  contended,  and  we  would  not  sustain 
such  contention  If  made,  tha,t  the  act  of  1870 
appoints  as  such  trustees  the  purchasers  and 
their  associates  mentioned  in  said  act  With 
the  remaining  assets  of  the  "sold  out"  cor- 
poration they  and  appellee  have  nothing  to 
do.  They  succeeded  the  "sold  out"  corpora- 
tion In  respect  to  what  was  conveyed  to  them, 
and  no  further.  They  acquired  no  title,  le- 
gal or  equitable,  to  the  lands  in  question  un- 
der the  evidence.  The  title  remained  with 
the  trustees  of  the  "sold  out"  company.  Ald- 
rldge  V.  Pardee  (Tex.  Civ.  App.)  60  S.  W. 
789.  We  conclude  therefore  as  follows:  (1) 
That  the  instruments  referred  to  In  the  pre- 
amble of  the  act  of  1870,  and  In  evidence. 


showing  aflSrmatlvely  that  the  sales  did 
n<]4;  Include  the  surveys  In  controversy,  de- 
stroy the  effect  of  said  act  as  a  muniment 
of  title  to  said  lands;  (2)  that  i^alntlff  ap- 
pearing to  be  without  title,  judgment  should 
have  been  rendered  against  it  The  jndg- 
m«it  will  therefore  be  reversed,  and  Judg- 
ment rendered  here  that  plalntifl  take  noUiins 
by  Its  suit  as  to  appellants. 
Beversed  and  rendered. 


NATIONAL  GDABANTEE  LOAN  &  TBUST 
GO.  V.  THOMAS. 

(Court  of  Civil  Appeals  of  Texas.    March  13. 
1002.) 

PRINCIPAL  AND  AOBNT— FALSE  RBPRB3ENTA- 
■nONS  —  AUTHORITY  —  CONTRACTS  —  LIABIL- 
ITY OP  PRINCIPAL  —  RBGONVBYANCE  —  RE- 
MOTE CLAIMS. 

1.  PlaintiCC's  applIcaUou  for  shares  in  a  loan 
company  stated  that  it  contained  the  entire 
contract  and  that  no  agent  had  authority  to 
change  or  modify  it  Plaintiff's  application  for 
a  loan  coutaiued  the  same  statements  as  to  au- 
thority of  agents,  and  the  oath  attached  there- 
to stated  that  plaintiff  understood  the  condi- 
tions of  the  contract,  and  that  no  agent  had 
authority  to  make  any  contract  binding  on  the 
company.  Held,  that  plaintiff  could  not  main- 
tain an  action  for  the  company's  refusal  to 
make  a  loan  on  ascertaining  that  plaintiff's  ap- 
plication contained  recitals  whidi  were  not 
true,  bat  which  were  inserted  on  an  agent's 
repreKentationa  that  it  was  proper  to  do  so, 
and  that  the  company  understood  the  transac- 
tion. 

2.  In  an  action  against  a  loan  company  for 
breach  of  contract  for  a  loan,  defendant  an- 
swered that  the  loan  was  refused  because  of 
misrepresentations  in  the  ap^ication,  and  al- 
leged, by  way  of  counterclaim,  that  defend- 
ant's profit  on  the  loan  would  have  amounted 
to  $4();  that  defendant  had  paid  its  agent  cer- 
tain commissions  in  connection  with  the  trans- 
action, and  that  the  agent  was  iusolTent;  and 
that  defendant  had  paid  certain  snma  as  at- 
torney's fees  in  investigating  title.  Held,  that 
exceptions  to  the  counterclaims  as  remote  and 
not  arising  from  breach  of  contract  were  prop- 
erly sustauied. 

Appeal  from  Dewltt  county  court;  C.  A. 
Sumner,  Judge. 

Action  by  J.  A.  Thomas  against  the  Na- 
tional Guarantee  Loan  &  Trust  Oompany. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

HID,  Dabney  &  Cariton  and  Lackey  &  Le- 
wright,  for  appellant  Leonard  &  Wallace, 
for  appellee. 

PIjEASANTS,  J.  Appellee  brought  this 
suit  to  recover  of  appellant  damages  for  the 
alleged  breach  of  a  contract  for  a  loan  of 
money  by  appellant  to  appellee.  The  suit 
originated  In  the  Justice  court  the  amount  of 
damages  claimed  by  plaintiff  being  $53.80, 
and  plaintiff's  cause  of  action  being  thus 
stated  in  the  citation  Issued  from  the  Jus- 
tice's court:  "Suit  for  the  sum  of  $33.80. 
due  as  per  itemized  account  filed  In  this 
cause,  which  sum  plaintiff  charges  that  de- 


Digitized  by  LjOOQIC 


Tez.) 


NATIONAL  GUARANTEE  LOAN  Si  TRUST  CO.  t.  THOMA& 


465 


f«ndant,  tbrongh  Ita  agents,  fraudulently  and 
deceitfully  caused  plaintiff  to  expend.  De- 
fendant piomlsed  plaintiff  that  If  be  [plain- 
tiff] would  take  certain  shares  of  Its  stock, 
and  procure  an  abstract  of  the  title  to  his 
real  estate  In  Yoakum,  and  execute  certain 
deeds  of  trust  on  same,  and  comply  with 
certain  other  formalities  apeclfled,  that  then 
defendant  would  lend  him  [plaintiff]  the  sum 
ot  $500.  That  plaintiff  complied  with  his 
part  of  the  agreement,  and  expended  the  sum 
set  out  In  said  account  filed  herewith,  but 
defendant  refuses  to  lend  him  the  sum  of 
$500  agreed  on.  Plaintiff  offers  to  surrender 
to  defendant  and  tenders  Into  court  the 
shares  of  defendant's  stock  Issued  to  him." 
The  account  filed  by  plaintiff  in  the  Justice 
court  Is  as  follows: 

Tbe  Natloaal  Guarantee  Loan  and  Truat  Company 

ot  Dollaa,  Texai,  is  account  vltb 

J.  A.  Tbomai,  Dr. 

To  amt.  paid  for  sharea  of  atock }32  00 

To  amt.  paid  for  atty'a  teea  for  examination  of 

tlUa   SOO 

To  amt.  paid  for  recording  two  deeds  ot  truit     i  23 

To  amt.  paid  for  extra  copy  of  abstract 4  00 

To  amt.  paid  for  acknovledgment  and  atampa 

on  deed  of  trust 4  10 

To  amt.  whlcli  will  have  to  be  paid  to  clear 

up  plaintiff's  UUe,  preparing  and  recording 

releasea   , 4  26 

The  appellant  answered  by  general  denial 
and  by  special  plea,  the  substance  of  which 
Is  thus  stated  in  appellant's  brief:  "That  in 
May,  1900,  appellee  applied  In  writing  to 
appellant  for  16  shares  of  its  capital  stock 
(par  value  of  $100),  for  which  he  agreed  to 
pay  it  at  the  rate  of  50  cents  a  month  per 
share  for  110  months.  That  appelant  Is- 
aned  and  delivered  to  him  a  certificate  for 
socli  stock,  by  the  acceptance  of  which  he 
.bonnd  himself  to  pay  for  such  stock,  as  pro- 
vided In  such  certificate,  at  said  rate  of  50 
cents  a  month  per  share.  That  in  said  ap. 
pUcatlcm  for  stock  and  upon  said  certificate 
of  stock  it  was  distinctly  printed  and  stipu- 
lated, as  parts  thereof,  among  other  provl- 
BionB,  that  appellee  agreed  and  warranted  to 
appellant  that  he  understood  that  no  repre- 
sentation, statement  or  agreement  of  any 
person  whatsoever,  made  prior  to  the  is- 
suance of  said  shares,  or  concerning  a  loan, 
should  be  binding  upon  a^qpellant  and  that 
all  such  statements,  agreements,  or  repre- 
sentations should  be  merged  in  the  written 
contract  between  them;  said  contract  con- 
sisting of  his  said  application  for  stock  and 
said  certificate  of  shares,  with  all  covenants 
and  conditions  made  parts  of  said  writings. 
That  In  his  said  written  application  for 
stock,  app^ee  expressly  stated  and  agreed 
that  no  agent  solicitor,  or  other  represent- 
atlve  of  appellant  had  the  right  to  promise 
him  a  loan,  or  make  any  promise  concern- 
ing; a  loan;  such  power  being  reserved  by 
tbe  contract  to  appellant's  board  of  directors 
at  Dallas,  Texas,  when  loan  application  in 
writing  should  be  submitted  to  them  in  Dal- 
las. That  afterwards  appellee  applied  to  ap- 
pellant for  ft  loan  of  $500  on  his  homestead 


In  Yoakum,  stating  In  bis  Ioa&'  tipipUcation 
that  there  was  a  vendor's  lien  on  the  prop- 
erty for  said  sum,  then  due.  That  I'elylng 
on  this  loan  application,  appellant  in  good 
faith  prepared  notes  and  deeds  of  trust  for 
loan  to  appellee  of  $500,  and  same  were  duly 
executed  by  appellee  and  his  wife.  That 
both  appellant  and  appellee  well  knew  that 
no  lien  could  be  fixed  upon  his  homestead, 
save  for  unpaid  purchase  money  then  owing 
on  It.  That  after  execution  of  said  loan 
papers,  appellant  learned  that  appellee  had 
falsely  stated  and  sworn  In  bis  application 
for  a  loan  that  there  was  $500  owing  on  his 
homestead,  whereas,  In  truth,  only  $400  re- 
mained due  thereon,  for  which  sum  only 
could  appellant  secure  a  valid  Iloi.  That 
for  this  reason  appellant  refused  to  make 
loan  of  $500,  but  It  did  offer  to  lend  him 
$400,  which  he  declined  to  accept  That  ap- 
pellee had  colluded  with  an  agent  of  ap- 
pellant (one  Jenkins)  for  the  purpose  of  de- 
ceiving and  swindling  It  by  fraudulently  in- 
ducing it  to  lend  $500  to  appellee  on  his 
homestead,  although  only  $400  remained  un- 
paid thereon.  That  appellee  well  knew  of 
said  Jenkins'  want  of  authority  to  make  any 
promise  binding  on  It  as  to  any  loan;  the 
authority  of  said  agent  being  expressly  lim- 
ited in  writing  In  application  for  stock,  as 
well  as  in  certificate  of  stock.  That  the 
making  of  said  $500  loan  was  only  prevented 
by  timely  discovery  of  the  fraud  of  appellee 
and  said  Jenkins.  That  such  sums  as  ap- 
pellee paid  to  appellant  were  by  him  paid  on 
account  of  stock  subscription,  and  for  ex- 
penses Incident  to  preliminary  work  on  loan 
application  for  the  $500.  That  appellee  owed 
appellant  on  stock  subscription  the  sum  of 
$79.50,  after  crediting  him  with  all  sums  paid 
by  him  thereon  under  his  contract  with  It 
which  amount  he  had,  on  demand,  refused  to 
pay,  etc.  That  as  appellee  knew  at  the 
time  he  applied  for  a  loan,  appellant  pro- 
cures at  8%  per  annum  money  to  rdoan,  and 
that  as  appellee,  in  his  loan  application, 
agreed  to  pay  it  10%  a  year  for  the  money 
desired  by  him,  it  would  have  made  $8  a 
year  for  the  term  of  the  loan,  which  was 
five  years,  off  of  the  loan  to  hku,  if  he  had  not 
tried  to  swindle  appellant  ete.  That  appel- 
lant prior  to  discovering  the  fraud  intended 
to  be  perpetrated  on  It  by  appellee  and  Jen- 
kins, paid  to  said  Jenkins  a  commission  of 
$24  for  account  of  the  16  shares  of  stock 
sold  by  him  to  appellee.  That  said  Jenkins 
is  wholly  insolvent  etc.  That  appellant  also 
expended  $15  by  way  of  attorney's  fees  in 
examination  of  appellee's  titie,  preparation 
of  loan  papers,  etc.,  before  discovery  of  said 
fraud  of  appellee  and  Jenkins,  as  well  as 
$10  in  Investigating  the  value  of  the  se- 
curity, etc.  Appellant  sought  by  Its  said  an- 
swer and  plea  In  reconvention  to  recover  of 
appellee  the  several  sums 'of  money  herein- 
above mentioned." 

Appellee  excepted  to  the  counterclaim  set 
up  by  appellant  on  the  following  grounds: 
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"(1)  Because  the  answer  failed  to  allege  the 
breach  by  plaintiff  of  any  contract  entered 
Into  by  plaintiff  and  defendant  (2)  Because 
the  damages  In  the  sum  of  $40  alleged  as 
profits  la  not  the  result  of  the  breach  of  any 
contract  alleged,  and  Is  too  remote  and  con- 
sequential to  be  c<Kisldered  as  damages  In 
set-off,  counterclaim,  or  cross  action."  The 
court  below  sustained  these  exceptions  to  the 
counterclaim  set  up  by  defendant,  except  as 
to  the  Item  of  $79.50  alleged  to  be  due  oo 
subscription  to  stock. 

The  trial  of  the  case  by  the  court  without 
a  jury  resulted  in  a  Judgment  for  appellee 
toe  the  sum  claimed  by  him,  and  against  ap- 
pellant on  its  counterclaim,  from  which  Judg- 
ment this  api>eal  is  prosecuted. 

The  facts  developed  upon  the  trial  of  the 
case  are  undisputed,  and,  briefly  stated,  are 
as  follows:  Appellee,  desiring  to  borrow 
$500  on  his  homestead,  situated  in  the  town 
of  Yoakum,  Tex.,  called  upon  one  Jenkins,  an 
agent  of  appellant,  and  Informed  him  of  his 
desire.  At  the  time  appellee  apidled  to  Jen- 
kins for  this  loan,  he  informed  him  that 
there  was  a  vendor's  Hen  upon  the  property, 
held  by  Mr.  Sam  Lewis,  to  secure  notes  due 
Lewis  in  the  aggregate  amount  of  $400,  and 
that  he  wanted  to  borrow  the  money  to  pay 
the  Lewis  notes,  and  $100  In  addition  there- 
to, but  did  not  want  the  $400  unless  be 
could  also  get  the  $100.  Jenkins  looked  at 
appellee's  property,  and  told  him  appellant 
would  lend  him  $500  thereon.  Appellee  then 
asked  Jenkins  how  he  would  arrange  for  the 
excess  over  the  $400  due  Lewis,  to  which 
Jenkins  replied  that  they  would  draw  seven 
new  notes,  for  $15  each,  precisely  like  seven 
notes  which  appellee  had  previously  given 
Lewis,  and  which  had  been  paid  by  appellee, 
and  have  appellee  and  his  wife  execute  them 
in  favor  of  Lewis,  and  in  this  way  revive 
the  lien  held  by  Lewis  to  secure  said  seven 
notes.  Jenkins  and  appellee  then  went  to 
see  Lewis,  and  the  matter  was  arranged  be- 
tween them  as  suggested  by  .Jenkins.  Jen- 
kins assured  appellee  that  it  was  all  right  to 
arrange  the  matter  in  this  way,  and  appellee 
testified  that  he  did  not  know  that  the  Hen 
thus  attempted  to  be  created  on  his  home- 
stead was  Invalid.  After  making  this  agree- 
ment with  Jenkins,  appellee  made  written 
application,  signed  by  him,  for  shares  of 
stock  In  appellant  corporation.  In  said  ap- 
plication it  was  clearly  stated  as  one  of  the 
conditions  upon  which  it  was  submitted  by 
him  that:  "The  application  for  shares,  the 
certificate  Issued  for  said  shares,  and  the 
conditions  printed  thereon  constitate  the  en* 
tire  contract  between  the  holder  and  the  Na- 
tional Guarantee  Loan  &  Trust  Company. 
No  agent,  solicitor,  or  officer  of  said  com- 
pany, or  any  other  person,  has  any  authority 
to  modify,  add  to,  change,  or  take  away  from 
said  contract,  or  any  part  thereof,  whether 
deemed  material  w  not;  said  contract  being 
entirely  In  writing.  No  representation,  state- 
ment, or  agreement  of  any  person  whatso- 


ever, made  prior  to  the  Issoance  of  said 
shares,  or  concerning  a  loan,  shall  be  binding 
upon  said  company;  but  all  snch  statements, 
agreements,  or  representation  shall  be  merged 
in  said  written  contract,  which  shall  take 
the  place  thereof.  No  agent,  solicitor,  at  of- 
ficer of  said  company  has  aattaority  to  make 
any  statement  or  agreement  concerning  the 
making  of  any  loan.  Authority  to  make  or 
reject  any  loan  la  reserved  to  the  directors 
of  said  company,  and  then  only  wben  ap- 
plied for  In  writing,  on  form  required  by  the 
company,  at  home  office,  at  Dallas,  Texas." 
In  the  original  application  for  a  loan  sent  in 
by  appellee  to  appellant,  it  was  distinctly 
stated  that  "agents  have  no  anthority  to  fill 
out  this  application,  or  to  collect  any  fee  on 
same."  In  said  amplication  it  was  also  stat- 
ed that  applicant  agreed  to  "pay  all  expenses 
of  making  such  advance  [therein  asked  for], 
including  all  charges  for  inspecting  said  real 
estate,  recording  Instruments,  a  reasonable 
attorney's  fee  for  the  examination  of  said  ab- 
stract [of  title,  therein  agreed  to  be  furnish- 
ed by  applicant],  preparation  of  papers,  and 
all  other  expenses  which  may  be  necessary 
to  secure  said  company  in  making  said  ad- 
vance." In  said  application  appellee  steted 
that  "I  warrant  to  said  company  the  per- 
fOTmance  of  all  agreements  hoeln  made,  and 
the  truth  of  all  answers  to  questions  hwein- 
aft»  contained,  as  ctxiditions  precedent  to 
the  making  of  any  advance  to  me  under  this 
application,"  etc.  In  answer  to  direct  qaes- 
tlons  contained  in  this  written  application, 
app^ee  expressly  stated  that  the  property 
therein  described  was  his  homestead,  and  es- 
pecially that  he  then  owed  (m  it,  as  a  part  of 
the  original  purchase  money,  secured  by 
vendor's  lien  thereon,  and  owned  by  Sam 
Lewis,  his  vendor,  the  sum  of  $500,  and  that 
be  wanted  the  loan  therein  applied  for  In  order 
to  take  up  Lewis'  notes  and  lien,  ete.  Said 
application  purports  to  have  been  both  sign- 
ed and  sworn  to  by  appellee  and  his  wife  be- 
fore two  different  officers.  The  oath  attach- 
ed to  and  upon  said  appllcaticm  reads  thus: 
"I,  J.  A.  Thomas,  the  above-named  applicant; 
do  solemnly  swear  that  the  foregoing  state- 
ments and  answers  to  qnestlons  are  tme; 
that  I  am  the  owner  of  the  above-described 
premises  by  fee-simple  title,  and  am  in  ac- 
tual and  peaceable  possession  of  same,  and 
that  there  are  no  judgments,  taxes,  mortga- 
ges, or  other  indebtedness  that  are  or  may 
become  liens  against  this  property,  except  as 
specifically  described  herein;  that  I  do  not 
owe  any  money  to  mechanics  or  builders  or 
other  persons  for  work  or  material  tnmJabed 
or  to  be  furnished  for  buildings  or  improve- 
ments on  said  premises,  except  as  spectfically 
set  forth  In  the  foregoing  application  for  an 
advance;  that  I  am  the  same  person  wiio 
made  and  subscribed  the  within  foregoing 
application;  that  I  made  the  statements  here- 
in for  tiie  pTirpose  of  obtaining  an  advance; 
that  I  have  read  and  understand  the  printed 
literature  of  the  company;  that  I  have  a  full 
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knowledge  of  its  tenns  and  conditions,  and 
that  I  anderstand  that  no  agent  haa  authori- 
ty to  make  oat  loan  application,  or  collect 
any  dnee,  fees,  or  other  monies,  except  'ad- 
vance does'  on  shares  sold  by  blm,  or  to 
make  any  contract  binding  on  the  company, 
and  that  I  do  not  base  above  application  for 
an  advance  upon  any  promise  or  agreement 
made  by  any  agent;  that  I  fully  understand 
that  the  advance,  if  allowed,  will  be  made 
with  reliance  upon  the  tmth  of  the  state- 
ments herein.  I  also  agree  that  the  above 
application  shall  be  a  part  of  the  contract 
between  myself  and  the  company,  and  I  bind 
myself,  heirs  and  assigns,  to  faithfully  per- 
form all  the  conditions,  agreements,  and 
promises  contained  therein."  This  applica- 
tion purports  to  have  been  subscribed  and 
sworn  to  by  appellee  before  one  O.  W.  Mc- 
Elyea,  a  notary  public  of  Lavaca  county, 
Tex.,  and  to  have  been  similarly  executed 
and  sworn  to  by  Mrs.  Thomas  before  one  T. 
E.  Wetherly,  a  notary  pabllc  of  Lavaca  coun- 
ty, Tex.  Just  above  the  oath  last  above  set 
out  in  full  are  printed  these  words,  viz.: 
"Notice.  The  notary  public  will  please  read 
this  oath  to  applicant  before  he  signs  it" 
These  words  are  in  bold  type,  large  letters. 
Appellee  never  read  over  the  application  for 
a  loan,  and  did  not  know  its  contents  when 
he  signed  it,  and  testified  that  neither  he  nor 
his  wife  swore  to  said  application,  but  mere- 
ly acknowledged  same  before  the  notary  as 
If  it  had  been  a  deed,  and  that  the  contents 
of  same  were  not  explained  to  them  by  the 
officer.  Appellee  subscribed  for  the  stock 
solely  for  the  purpose  of  securhig  the  loan, 
and  was  repeatedly  told  by  appellant's  agent 
while  the  negotiation  for  the  loan  was  pend- 
ing that  he  had  written  appelant  all  about 
the  matter,  and  that  it  fully  understood  the 
entire  transaction,  and  that,  if  the  loan  for 
$500  was  not  made,  all  the  money  paid  out 
by  appellee  would  be  returned  to  him.  Jen- 
kins had  no  authority,  as  agent  of  app^ant, 
other  tluuD  to  solicit  and  take  applicatimis 
for  BtotA;  and  receive  the  first  payment  on 
same.  Appellant,  after  receiving  appellee's 
apitlication.  and  having  the  title  to  the  prop- 
erty examined,  agreed  to  make  the  loan,  and 
appellee  and  his  wife  executed  a  trust  deed 
upon  his  homestead  to  secure  same.  This 
trust  deed  contains  this  recital:  "This  in- 
strument is  executed  for  the  puriMse  of  ex- 
tending and  renewing  our  certain  notes,  ag- 
gregating ISOO,  secured  by  vendor's  Hen  de- 
scribed in  a  deed  executed  by  Bam  Lewis  to 
Anna  G.  Thomas  [wife  of  appellee],  which  Is 
of  record  in  volume  88,  pages  52  and  53,  Rec- 
ord of  Deeds  of  Lavaca  County,  Texas;  and 
the  lien  of  said  vendor's  lien  is  not  waived 
beraby.  bat  the  company  is  hereby  expressly 
subrogated  thoeto  as  additional  secnri^  for 
tbe  payment  of  the  note  herein  described." 
Before  the  money  was  paid  to  appellee,  ap- 
pellant was  Informed  that  app^ee  only  owed 
$400  on  his  notes  to  Lewis,  and  declined  to 
lend  more  than  that  amount 


It  would  serve  no  useful  purpose  to  con- 
sider in  detail  the  various  assignmentg  pre- 
sented in  appellant's  brief,  and  we  will  con- 
tent ourselves  with  a  statement  of  the  gen- 
eral principles  of  law  applicable  to  the  facts 
proven,  and  which,  in  our  opinion,  predude 
appellee  from  any  recovery. 

The  unauthorized  act  of  an  agent  cannot 
bind  his  principal  unless  the  principal  has 
by  some  act  or  omission  on  his  part  induced 
the  party  dealing  with  the  agent  to  beliere 
that  the  pretended  authority  of  the  agent  is 
real,  or  unless  such  unauthorized  act  be  sub- 
sequently ratified  by  the  principal.  All  per- 
sons of  sound  mind  are  presumed  to  know 
the  contents  of  written  instruments  executed 
by  them,  and.  In  the  absoice  of  proof  of 
fraud  or  mutual  mistake,  are  conclusively 
bound  by  the  representations  contained  in 
such  instruments,  as  against  one  who  b&a  a 
right  to  rely  and  does  r^  upon  such  repre- 
sentations. The  uncontradicted  evidence  in 
the  case  shows  that  Jenkins,  the  agent  of 
appellant,  who  promised  appellee  that  ap- 
pellant would  loan  him  the  $500  on  his 
homestead,  had  no  authority  to  make  such 
agreement;  and,  in  his  written  application 
for  the  loan,  appellee  states  that  he  fully 
understood  that  no  agent  of  the  appellant 
had  any  authority  to  make,  any  loan  con- 
tract binding  on  appellant,  and  that .  such 
application  was  not  based  upon  any  promise 
or  agreement  made  by  any  agent.  Such  be- 
ing the  undisputed  evidence,  it  is  clear  that 
appellant  was  not  bound  by  any  promise  or 
agreement  made  by  Jenkins  in  regard  to  the 
loan,  unless  such  agreement  was  ratified  by 
the  api>ellant;  and  there  is  no  evidence  in 
the  record  from  which  such  ratification  can 
be  inferred.  It  Is  true  that  appellant,  after 
an  examination  of  appellee's  application, 
and  of  the  value  of  the  security,  and  appel- 
lee's title  to  same,  agreed  to  lend  the  $600, 
but  this  agreement  was  based  upon  the  sol- 
emn written  assurance  of  appellee  that  he 
owed  $500  on  his  homestead,  secured  by  a 
vendor's  lien,  to  the  payment  of  which  the 
$600  borrowed  from  appellant  would  be  ap- 
plied, and  that  appellant  would  be  subrogat- 
ed to  rights  of  the  holder  of  such  lien  to  se- 
cure it  in  the  payment  by  appellee  of  said 
loan.  Conceding  that  appellee  is  perfectly 
honest  in  his  statement  that  he  believed  the 
execution  of  the  new  notes  to  Lewis  revived 
the  vendor's  lien,  the  fact  remains  that  no 
lien  in  fact  existed  to  secure  the  $100  repre- 
sented by  said  notes,  and  the  statement  in 
the  application  for  the  loan  that  there  was 
$600  due  on  the  property  was,  In  law,  false 
and  fraudulent;  and  appellant  cannot  be 
bound  by  any  agreement  obtained  by  reason 
of  such  fraudulent  representation.  Thwe  is 
not  a  particle  of  evidence  tending  to  show 
that  appellant,  at  the  time  it  agreed  to  loan 
the  $600,  had  any  knowledge  of  the  substi- 
tution of  toe  new  notes  for  notes  that  had 
already  been  paid  oIC  by  appellee,  or  had  an; 
reason  to  doubt  the  absolute  tmth  of  appel- 
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lee's  written  statement  that  he  owed  Lewis 
$500,  which  was  secured  hy  a  vendor's  Uen. 
On  the  contrary,  the  evidence  shows  that 
appellant  knew  nothing  of  the  agreement 
between  Jenkins  and  appellee  ontll  after  it 
agreed  to  loan  the  $000,  and  as  soon  as  It 
was  Informed  as  to  the  true  facts  It  notified 
appellee  that  It  could  not  make  the  loan  for 
more  than  $400.  There  Is  no  principle  of 
law  under  which  appellee  is  entitled  to  re- 
cover upon  the  facts  of  this  case.  The  max- 
im that  "he  who  trusts  most  must  suffer 
most,"  Invoked  by  appellee,  has  no  appUca* 
tlon.  The  fact  that  appelant  did  not  trust 
Its  agent,  Jenkins,  to  make  any  loan  con" 
tract  for  It,  and  that  it  took  every  possible 
precaution  to  Inform  appellee  that  Jenkins 
bad  no  such  authority.  Is  shown  by  all  the 
evidence  In  the  case.  Appellee  knew  from 
the  recitals  on  his  appllcatlqp  for  stock.  In 
the  certificate  for  stock  issued  to  him,  and 
In  the  application  for  the  loan  executed  by 
blm,  that  appellant  had  not  delegated  any 
authority  to  Jenkins  to  make  any  loan  con- 
tract; and,  In  the  face  of  this  Information 
given  him  by  appellant,  he  relied  upon  and 
trustM  Jenkins'  statements  that  the  agree- 
ment made  by  him  was  satisfactory  to  ap- 
pellant, and  took  no  steps  to  Inform  himself 
as  to  whether  appellant  knew  of  the  facts 
upon  which  the  agreement  was  based.  Ap- 
pellee, and  not  the  appellant,  was  the  party 
who  trusted  Jenkins  in  the  matter  of  effect- 
ing the  loan,  and  Jenkins  acted  In  this  mat- 
ter as  the  agent  of  appellee.  Association  ▼. 
Parbam  (Tex.  Sup.)  16  S.  W.  816;  Scripture 
V.  Mortgage  Co.  (Tex.  Civ.  App.)  49  S.  W. 
M6.  If  the  precautions  taken  by  appelant 
to  prevent  Its  becoming  liable  for  the  unau- 
thorized acts  of  its  agent,  as  shown  by  the 
evidence  in  this  case,  failed  to  accomplish 
that  purpose,  then  we  can  conceive  of  no 
way  in  which  it  could  protect  Itself  against 
such  liability.  Appellants  assignment  of  er- 
ror which  complains  of  the  Judgment  of  the 
court  below  as  being  unsupported  by  the 
evidence  must  be  sustained. 

We  do  not  think  the  court  below  erred  In 
sustaining  appellee's  exceptions  to  all  of  the 
items  set  up  by  appellant  in  Its  counter- 
-clalm,  except  the  item  of  IT9.S0  claimed  to 
be  due  on  subscription  to  stock;  and  if  it 
be  true,  as  claimed  by  appellant,  that  the 
agreement  for  the  purchase  of  stock  and  the 
applicaticm  for  and  agreement  to  make  the 
loan  were  separate  and  distinct  transactions, 
independent  of,  and  not  connected  with, 
each  other,  then  the  claim  for  $79.50  due  <m 
the  ccmtract  for  the  purchase  of  stock,  being 
a  liquidated  demand,  cannot  be  set  off 
against  appellee's  claim  for  unliquidated 
damages  for  alleged  breach  of  the  loan  con- 
tract. The  evidence  Is  undeveloped  upon  the 
Issue  as  to  whether  the  subscription  to  stock 
and  the  application  for  the  loan  were  parts 
of  one  and  the  same  transaction,  or  were 
eei>arate  transactions:  and  we  cannot,  there- 
fore, render  a  judgment  in  the  case,  but 


must  remand  it  for  a  new  trial,  and  it  i*  so 
ordered. 
Reversed  and  remanded. 


HOUSTON  &  T.  C.  R.  CO.  et  aL  v.  HOP- 
SON.' 

(Court  of  Civil  Appeals  of  Texas.  Feb.  12, 
1902.) 

HIQHWAYS  —  OBSTRUCTIONS  —  TBLBORAPH 
WIRES— EXPERT   EVIDENCE— CROSS- 
EXAMINATION. 

1.  Where  the  defendants  introduce  evidence 
relatiug  to  an  Irrelevant  matter,  the  plaintiff 
has  the  right  to  further  inquire  of  the  witnesses 
concerning  such  matter. 

2.  lu  an  action  against  a  railroad  company 
and  a  telegraph  company  for  injury  caused  by 
a  wire  crossing  a  highway  so  low  as  to  inter- 
fere with  loaded  wagons,  the  testimony  of  a 
qualified  witness  as  to  the  usual  height  of 
wires  over  highways,  in  order  that  they  should 
not  operate  as  obstructions  thereto,  was  admis- 
sible. 

Appeal  from  district  court,  McLennan 
county;  Marshall  Surratt,  Judge. 

Action  by  J.  H.  Hopson,  Jr.,  against  the 
Houston  &  Texas  Central  Railroad  Company 
and  the  Western  Union  Telegraph  Company. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Clark  &  Bolinger,  A.  P.  McCormlck,  and 
Frank  Andrews,  for  appellants.  T.  A.  Blair 
and  Sleeper  &  Kendall,  for  appellee. 

FISHER,  C.  J.  This  is  a  suit  by  appellee 
against  appdiants  to  recover  damages  on 
account  of  Injuries  inflicted  upon  the  plain- 
tiff by  negligently  maintaining  telegraph 
wires  over  a  public  crossing  so  low  as  to  be 
dangerous  to  persons  passing  under  the  same 
with  a  loaded  wagon,  and  that  plaintiff,  in 
passing  under  the  same  in  a  wagon,  by  rea- 
son of  the  negligence  alleged,  was  thrown 
from  the  wagon  and  injured  In  the  manner 
charged.  The  defendants  answered  by  gen- 
eral denial,  and  that  the  plaintiff  was  guilty 
of  contributory  negligence,  in  that  the  plain- 
tiff was  familiar  with  the  public  crossing 
and  the  telegraph  lines  at  that  place,  and 
could  have  known  and  did  know  of  tlie  dan- 
ger In  crossing  with  the  wires  hanging  so 
low,  and  that  he  was  driving  a  team  that 
was  unsafe  and  easily  frightened,  and  that 
he  was  injured  by  reason  of  the  wires  com- 
ing in  contact  with  a  child's  swing  setting 
up  in  the  wagon,  which  was  carelessly  load- 
ed therein,  and  that  it  projected  above  the 
bed  of  the  wagon  an  unusual  height,  and  that 
by  reason  thereof  it  came  ia  contact  with  the 
wire,  and  caused  the  plaintiff  to  be  thrown 
from  the  wagon  and  injured. 

We  find  that  the  defendants  did  negli- 
gently permit  the  telegraph  wires  to  remain 
suspended  so  low  over  the  public  crossing  as 
to  come  in  contact  with  wagons  loaded  as 
was  that  of  the  plaintiff  at  the  time  be  was 
injured,  and  that  the  wire  came  in  contact 
with  a  swing  loaded  in  the  plalntllTB  wagon, 

'  Writ  of  error  dealed  bj  supreme  court  May  l,  1902. 
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""iid  that  it  was  not  of  an  unusual  height, 

Dd  tbe  wire  striking  the  swing  caused  the 

---"Plaintiff  to  be  thrown  from  the  wagon,  sub- 

__  tandallr  as   alleged   in  his  petition;    and 

here  is  evidence  which  warrants  the  con- 

hiBion  that  the  plaintiff  was  not  guilty  of 

„ .  ontributoiy  negligence  in  undertaking  to  go 

,j"^  nder  the  wire  at  the  time  and  under  the  clr- 

.omstances  alleged,  and  in  loading  tbe  swing 

i.;  n  the  wagon  in  the  manner  in  which  it  was 

*J  ilaced,  and  that  he  was  injured  substantially 

Q  tbe  manner  as  set  out  in  his  petition.    We 

'■c.  hink  the  cbarge  of  the  court  presented  all 

'-'?''he  issues  that  were  proper  to  be  presented 

',  -  irising  under  the  facts,  and  we  And  no  error 

"  n  the  chargee;   nor  was  there  error  in  the 

.:X>urt  decUnlng  to  give  those  which  tbe  as- 

' '  dgnments  of  error  state  were  refused. 

The  evidence  complained  of  in   tbe  flf- 
V  reenth  assignment  of  error,  while  irrelevant, 
'  K-as  not  of  a  nature  calculated  to  influence 
'   the  jury  In  flndbig  a  verdict    But  however 
this  may  be,  the  appellants,  from  the  con- 
cluding part  of  the  bill  of  exceptions,  seem  to 
:   be  responsible  for  the  questions  raised  by 
:  tills  evidence  being  in  the  record.    It  is  stat- 
ed tliat  the  court  allowed  this  testimony  be- 
:  cause  the  defendants  first  raised  the  ques- 
.-tion  of  the  height  and  safety  of  said  wire, 
and  because  the  defendants  first  offered  in 
evidence  the  obstruction  created  by  said  wire. 
Defendants  having  brought  this  question  in- 
to the  case,  the  plaintiff  had  the  right  to  fur- 
ther inquire  of  the  witnesses  concerning  this 
.  matter. 

We  are  of  the  opinion  that  the  testimony 
.  complained  of  in  tbe  sixteenth  assignment  of 
error  was  admissible.  It  bad  some  bearing 
on  the  question  of  negligence  in  the  defend- 
ants permitting  the  wire  at  the  crossing 
'  where  tbe  plaintiff  was  injured  to  remain  too 
low. 

We  think  the  evidence  complained  of  in 
the  seventeenth  assignment  of  error  was  ad- 
missible. The  witness  Earl  seems  to  have 
qualified  himself  to  speak  concerning  the 
mattCT  about  which  he  testified.  The  usual 
height  of  wires  over  highways,  in  order  that 
they  should  not  operate  as  obstructions  there- 
to, was  proper  evidence  to  go  to  the  Jury. 

We  find  no  error  in  the  record,  and  the 
Jndgment  la  affirmed.    Affirmed. 


WASHINGTON  et  al.  v.  ROSABIO  MIN.  ft 

MIUa  00.  et  al. 

(Court  of  Civil  Appeals  of  Texas.    March  10^ 

1902.) 

MINING  PROPERTY  -  OPTION  SALE  -  ACTION 
FOR  BREACH  OF  CONTRACT  —  EVIDENCE  — 
SUFFICIENCY— BURDEN  OF  PROOF— ACCKPT- 
ANCB  OF  OPTION-CORPORATIONS— OFFICERS 
AND  AGENTS-DECLARATIONS  AND  ACT8- 
ADMUHIBIUTT  OF  TBSTUfONY. 

1.  An  option  for  the  purchase  ot  a  mining 
proper^  expiringOctober  15, 1899,  was  extended 
till  March  10,  1880,  on  condition  that  tbe  pnr- 
obasers  satisned  the  seller,  a  mining  company, 
by  Febmaiy  1,  1900,  that  they  could  comply 


with  the  conditions,  mie  contract  contem- 
platrd  an  examination  of  the  property  by  ex- 
perts at  the  expense  of  the  purchasers.  Ou  an 
usae  in  au  action  against  the  company  for  a 
brreach  of  such  contract,  as  to  whether  plain- 
tiffs had  complied  witli  tbe  condition  in  tbe 
contract  as  to  satisfying  the  company  as  to 
their  ability,  it  appeared  that  on  January  27, 
1900,  the  company  received  a  letter  from  one 
of  them  stating  that  he  had  failed  to  make  au 
expected  sale  to  third  parties  named,  but  had 
arranged  to  sell  to  others,  and  notified  the  com- 
pany that  he  could  carry  out  the  contract.  To 
this  the  company  replied  by  telegram  on  Jan- 
uary 30th,  calling  for  a  deposit  or  guaranty  on 
February  Ist,  which  the  purchase  refused  to 
make  or  give,  claiming  that  the  contract  did 
not  call  for  it.  Subsequently  the  purchaser 
wrote  the  company,  denouncing  as  worthless 
the  reports  of  experts  who  had  examined  the 
mine,  and  stating  that  a  new  examination 
would  be  necessary  tiefore  tlie  deal  could  be 
closed.  E!ach  of  the  officers  and  agents  of  de- 
fendant concerned  In  the  negotiation  testified 
that  plaintiffs  did  not,  on  or  before  February 
1,  1900,  satisfy  either  ot  them  of  plaintiffs' 
ability  to  purchase  the  property.  Held,  that 
this  evidence  conclusively  showed  that  the  com- 
pany had  not  been  satisfied. 

2.  On  an  issue  as  to  whether  contemplated 
purchasers  of  property  of  a  corporation  had 
satisfied  it  by  a  specified  date  of  their  ability 
to  carry  out  the  contract  pursuant  to  the  terms 
of  their  option,  testimony  of  its  officers  and 
agents  engaged  in  negotiatiug  the  sale,  that 
they  had  not  satislied  either  of  them,  was  ad- 
missible, in  the  absence  of  a  formal  resolution 
or  other  action  of  its  txMml  of  directors  ex- 
pressing satisfaction. 

3.  An  option  for  the  purchase  of  property  of 
a  mining  company  was  extended,  provided  the 
contemplated  purchasers  satisfied  tho  company 
ou  a  specified  date  before  the  sale  was  to  l>e 
consummated  that  they  were  able  to  carry  out 
their  contract.  Held,  that  the  burden  was  on 
plaintiffs  to  show,  within  the  stipulated  time, 
unless  excused  therefrom,  that  tuey  had  per- 
formed such  acts  or  given  such  assurance  as 
satisfied,  or  were  reasonably  sufficient  to  sat- 
isfy, the  company,  or  its  officers  and  agents, 
of  their  ability  to  carry  out  the  terms  of  the 
proposed  purcnafce. 

4.  An  option  expiring  October  15,  1899,  for 
the  purchase  of  property  of  a  mining  company, 
was  extended  to  March  10,  •1900,  provided  the 

?nrchaser8  satisfied  the  company  by  February 
,  1000,  of  their  ability  to  carry  out  the  con- 
tract. This  they  failed  to  do,  though  on  Jan- 
uary 30,  1900,  the  company's  secretary  tele- 
graphed that  satisfaction  must  be  made  "Feb- 
ruary first  by  deposit  or  guaranty."  Ou  Feb- 
ruary 20.  1900,  however,  he  wrote  to  one  of  the 
contemplated  purchasers,  saying  that  from  the 
nature  of  a  telegram  received  from  liim  "it 
would  seem  that  you  and  your  associates  m- 
tend  to  purchase  the  property  on  or  liefore 
March  10,  1900."  Besides  this  he  directed  the 
custodian  of  the  company's  title  papers  to  de- 
liver them  to  the  purchasers'  attorneys  for  ex- 
amination, as  requested  in  the  telegram  re- 
ferred to.  Held  that,  conceding  that  tbe  dec- 
laration and  act  of  the  secretary  Ixiuud  the 
company,  he  did  not  thereby  agree  to  complete 
the  sale,  or  waive  the  condition  on  which  the 
option  was  extended. 

5.  An  option  for  the  purchase  of  a  mining 
property  was  to  he  performed  by  a  specified 
date,  without  specific  provision  as  to  the  ven- 
dor's title.  In  an  action  against  the  latter  for 
a  breach  of  contract,  there  was  no  evidence 
whatever  that  the  contemplated  purchasers 
tendered  the  cash  and  notes  required  of  them. 
There  was  evidence  tending  to  show  that  not 
only  was  no  tender  made,  but  that  plaiutiffs 
were  unwilling,  if  not  unable,  to  make  any 
binding  acceptance  of  the  option  without  a 
further   examination   of   the  property,    which 
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they  were  to  make  at  thdr  own  expense  befwe 
the  optitm  expired.  It  appeared  also  that  plain- 
tiffs, while  declaring  their  ability  to  complete 
the  sale,  objected  to  the  title,  and  demanded 
that  it  be  perfected  as  •  condition  to  tbdr  tak- 
ing the  property,  though  defendant  WM  ha  a 
condition  to  convey  •  merdiantable  title.  HM, 
that  the  evidoice  showed  that  no  reavisite  ac- 
ceptance of  the  offer,  or  tender  of  performance 
by  plaintiffs,  had  been  made,  and  that  the  ex- 
cuse xiven  therefor  would  not  relieve  them 
from  uie  effect  of  such  failure. 

Appeal  from  district  cotirt,  Tarrant  county; 
Irby  Dmiklin,  Judge. 

Action  by  W.  D.  H.  Washington  and  an- 
other against  the  Bosarlo  Mining  &  Milling 
Company  and  others.  From  a  judgment  for 
defendants,  plaintiffs  appeal.    Affirmed. 

Callaway  &  Oainbrell,  B.  P.  Morey,  Greene 
ft  Stewart,  and  R.  H.  Buck,  for  appeltanta. 
Cowan  &  Barney  and  Pmltt  &  SmlUi,  for  ap- 
pellees. 

CONNER,  C.  3.  In  this  case  we  are  con- 
fronted with  a  transcript  of  1,<M1  pages,  and 
with  briefs  presenting  some  73  assignments 
of  error.  This  statement  merely  will  render 
obriouB  the  futility  of  any  effort  to  dispose 
of  all  qnestionB  presented  in  detail.  We 
most  perforce  content  ourselvea  with  a  de- 
termination in  a  general  way  of  such  ques- 
tions, and  such  questions  only,  as  tn  our  judg- 
ment are  material,  in  view  of  the  conclusions 
reached  by  us.  Thus  treated,  the  difficulty 
in  dlspoBltlon  iB  largely  one  of  labor. 

Briefly  stated,  the  suit  was  Instituted  by 
appellants,  William  D.  H.  Washington  and 
Fred  Howard  Porter,  against  the  appellee 
mining  company,  Ben  J.  TlUar,  J.  A.  Walker, 
P.  W.  and  N.  W.  McConnell,  and  others  as 
to  whom  the  suit  was  afterwards  dismissed, 
for  damages  In  a  large  amount  for  the  al- 
leged breach  of  an  option  contract  for  the 
sale  of  certain  mining  properties  owned  by 
the  appellee  company,  and  situated  In  the  re- 
public of  Mexico.  The  contract  for  the 
breach  of  which  appellants  sued  was  given 
July  19,  1899,  to  expire  October  15,  1809,  but 
extended  October  12,  1890,  as  hereinafter 
stated.  Omitting  terms  not  necessary  to  no- 
tice, the  July  contract  provided  that  W.  D. 
H.  Washington  and  his  associates  should  be 
glv«D  an  option  until  October  16, 1899,  to  par- 
chase  the  mining  properties  therein  described 
for  the  sum  of  $800,000,  gold,  of  which  $100,- 
000  cash  was  to  be  paid  on  or  before  said  Oc- 
tober 15,  $100,000  one  year  thereafter,  $300,- 
000  two  years  thereafter,  and  $300,00  three 
years  thereafter.  For  the  deferred  pay- 
ments, notes  of  the  purchasers  were  to  be 
given,  bearing  interest  at  the  rate  of  6  per 
cent,  per  annom,  and  secured  by  a  first  mort- 
gage lien  on  all  the  pr<q;>ertle8  sold,  with  a 
stipulation  that  In  case  of  default  in  the  pay- 
ment of  any  one  or  all  of  said  notes  the  head- 
er should  have  the  option  to  declare  a  for- 
feiture of  all  i^evions  payments  made,  «nd 
likewise  of  the  property  conveyed,  with  the 
right  of  Immediate  repoesession  "without  Jo- 
diclal  ascertainment"    No  sale  having  th»e- 


tof ore  beea  effected,  on  October  12,  1899,  tbe 
appellee  company  executed  another  option 
oooti&ct,  giving  Washington  the  right,  untu 
March  10,  1900,  to  sell  or  to  purchase  the 
aforesaid  properties  for  $800,000  hi  cash.  It 
seems  that  this  contract  waa  entered  into 
with  tbe  ylew  of  an  ultimate  sale  by  Waab- 
Ington  to  Haggln  and  Daly,  but,  inasmuch 
as  there  is  no  evidence  of  an  offer  on  the 
Itart  of  appellants  to  comply  with  its  terms. 
It  will  not  be  set  out  Indeed,  it  is  expressly 
stated  in  the  supplemental  brief  and  argu- 
ment in  behalf  of  appellants  that:  "Appel- 
lants did  not  after  January  27,  .1900,  and  do 
not  now,  undertake  to  carry  out  the  contract 
and  covenants  contained  In  the  resolationa  of 
tbe  defendant  company,  dated  Octobw  12, 
1899,  as  their  pleadings  and  the  reCoid  will 
show."  We  therefore  eliminate  the  contract 
of  October  12th,  and  all  qnestions  dependent 
there<».  On  the  same  day,  however,  and 
transmitted  therewith,  the  following  letter  or 
contract  was  executed,  to  wit:  "Tbe  Roeario 
Mining  and  Milling  Company.  Fort  Worth, 
Texas,  October  12th,  1890.  Mr.  W.  D.  H. 
Washington,  New  York  City— Dear  Sh::  Re- 
ferring to  the  option  contract  this  day  given 
to  you  to  purchase  the  property  of  the  Ro- 
sarlo  Mining  &  MlUlng  Company  In  Mexico, 
I  have  to  say  that  in  the  event  that  yon  shall 
for  any  reasmi  fall  to  make  tbe  sale  to  Hag- 
gin  and  Daly,  contemplated,  this  company 
will  give  you  an  opportunity  to  sell  the  same 
property  to  other  persona,  If  you  can  do  so 
by  February  1,  1900,  upon  the  same  tenna 
which  were  offered  to  yon  In  tbe  option  con- 
tract with  you  which  expbred  October  15th, 
1896.  A  commission  of  6%  on  the  cash  pay- 
ments to  be  allowed  the  same  as  If  the  sale 
should  be  made  strictiy  under  your  option 
this  day  given  yoa  looking  to  a  sale  for  cash. 
If  you  satisfy  as  by  the  first  day  of  Febru- 
ary, 1900,  that  you  can  carry  out  the  contract 
to  buy  said  property  upon  the  terms  of  tbe 
said  option  on  time  terms,  then  you  can  have 
until  March  10th,  1900,  to  consummate  such ' 
sale.  Rosario  Mining  &  Milling  Company, 
Ben  J.  Tlllar,  Secretary."  We  find  no  reso- 
lution of  the  board  of  directors  of  the  appel- 
lee company  authorizing  his  letter,  bat  It  is 
treated  in  behalf  of  appellee  as  an  aath<»>- 
Ized  extension,  upon  the  terms  therein  stated, 
of  the  option  of  date  July  19,  1899,  and  we 
therefore  so  consider  It.  Among  others,  the 
pleadings,  evidence,  and  charge  present  the 
following  Issues:  (1)  Did  appellants  satisfy 
the  appellee  company  "by  the  first  day  of 
February,  1900,"  that  they  could  "carry  out 
tbe  contract  to  boy  said  property  np<»  the 
terms"  of  said  July  option,  as  required  In 
the  Instrument  of  extension?  (2)  Weee  ap- 
pellants In  fact  ready,  willing,  and  able  to 
perform  on  their  part  the  contract  sued  upon 
on  or  before  March  10,  1900,  and  did  they 
offer  to  do  so  T  The  Jury  by  their  verdict  hi 
effect  answered  these  qnestions  In  the  nega- 
tive, and  after  a  painstaking  consideration 
of  the  record  we  have  concluded  that  the 
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Judgment  of  the  trial  court  approrlng  that 
-verdict  mnst  be  snstained.  The  evidence 
sustaining  the  verdict  on  the  first  question 
supra  may  be  thus  briefly  summarized:  The 
option  contract  of  October  12,  1899,  and  a 
former  contract  with  one  Balcom,  secured  by 
appellants,  but  which  expired  before  October 
12th,  provided  for  an  examination  of  the 
properties  Involved  by  exx>ertB  at  the  cost  of 
the  contemplated  purchasers.  It  appears 
that  several  of  such  examinations  had  been 
made.  Involving  an  expense  to  appellants  of 
some  $23,000  and  over,  notably  one  by  Wil- 
liam H.  Emanuel,  whose  report  thereof  was 
very  favorable  to  the  appellee  company.  On 
January  27th  Washingion  wrote  to  TiUar, 
secretary  of  the  company,  the  following  let- 
tar:  "The  New  York  and  New  Jersey  Wa- 
ter Company.  New  York,  Jan.  27th,  1900. 
Ben  J.  Tlllar,  Esq.,  Sec.  Rosarlo  Mining  & 
Milling  Company,  Fort  Worth,  Texas— Dear 
Sir:  In  accordance  with  the  requirements  of 
your  agreement  addressed  to  me,  and  dated 
on  the  12th  day  of  October,  1899,  referring 
to  and  concerning  the  option  given  to  me  to 
purchase  the  property  of  the  Bosarlo  Mining 
&  Milling  Company  In  Mexico,  I  hereby  noti- 
fy yon  that  I  have  failed  to  make  a  sale  of 
said  proi)erty  to  Messrs.  Haggin  and  Daly 
for  the  reasons  already  given  you.  I  have, 
however,  arranged  a  sale  of  said  property  to 
other  parties  upon  the  terms  contained  in 
my  option  which  expired  October  15,  1899, 
and  notify  you  that  I  can  carry  out  the  con- 
tract to  buy  said  property  upon  the  terms, 
and  can  consummate  said  sale  on  March 
lOtb,  1900,  the  date  provided  In  your  said 
agreement  of  October  12th,  1890.  Yours 
very  truly,  Wm.  D.  H.  Washington."  To 
which  Tlllar  replied  by  telegram  on  January 
aoth  as  follows:  "Replying  to  your  letter 
27th,  yon  must  satisfy  us  February  first  by 
deposit  or  guaranty."  To  which  Washing- 
ton replied  to  Tlllar  by  telegram  on  January 
31st  as  follows:  "My  option  requires  pay- 
ment on  March  lOth;  no  provlBlons  for  de- 
posit or  guaranty  prior  thereto.  My  people 
have  agreed  to  make  payment  as  required 
by  option  notice  of  Jan.  27th,  sent  you  to 
keep  alive  terms  of  first  option;  second  op- 
tion still  In  existence."  On  January  90th 
Washington  wrote  to  Tlllar,  secretary,  a  let- 
ter denouncing  Emanuel  and  Emanuel's  re- 
port as  being  worthless,  on  the  last  page  of 
which  he  says:  "I  telegraphed  you  to-day 
my  object  in  my  notice  of  January  27th,  and 
have  no  doubt  yon  will  understand  the  ex- 
act posltlcm,  and  that  that  notice  has  no  ef- 
fect apon  my  second  option  dated  October 
12th,  1890.  I  expect  to  secure  a  copy  of 
Parish's  report  to-morrow,  though  a  great  ex- 
pense, but  I  feel  that  I  must  have  something 
authoritative  and  disinterested.  If  I  am  suc- 
cessful in  getting  It,'  I  will  probably  write 
you  on  the  subject  in  a  day  or  so.  Mean- 
time I  will  not  write  further,  except  to  as- 
sure yoa  that  everything  Is  going  smoothly, 
and  looks  to  a  speedy  consummation  of  onr 


negotiations.  But  will  need  new  examina- 
tion." On  February  8d  Washhigton  wrote 
Tlllar,  in  part,  as  follows:  "In  accordance 
with  my  letter  of  80th  alt  I  beg  to  Infcnrm 
you  that  I  have  secured  a  copy  oC  Farish's 
report,  and  carefully  gone  over  same.  1 
greatly  regret  to  find  it  so  unfavorable  as  to 
be  practically  worthless  to  any  one."  After 
quoting  at  length  from  that  report,  he  under- 
scored the  concluding  words,  to  wit,  "which 
makes  me  hesitate  to  recommend  it  to  you." 
Washington  proceeds:  "I  have  given  yon  a 
few  of  the  points  he  brings  up,  enough  to 
show  you  what  his  opinion  of  the  property 
Is.  From  this  it  appears  that  Farlsh  was 
unable  to  find  ore  values  of  more  than  $18.S0 
per  ton.  Wilson's  results  are  not  much  bet- 
ter than  this;  so  the  query  naturally  arises, 
where  did  Emanuel  get  his  samples,  and  why 
do  his  averages  run  so  high?  Please  con- 
sider that  I  am  not  endeavoring  to  pound  the 
property  at  all.  I  am  only  quoting  disagree- 
able and  discouraging  facts."  On  January 
28th  appellant  Porter  wrote  to  Tlllar,  and  set 
forth  #lth  great  detail  what  he  terms  the 
perfidy  of  Emanuel,  in  which  he  says:  "At 
this  moment,  so  far  as  Mr.  Emanuel's  report 
is  concerned,  we  know  absolutely  no  more 
than  we  did  the  first  time  we  read  Mr.  Bal- 
com's  report  We  have  had,  and  have  now, 
bona  fide  purchasers  for  the  property  If  it 
would  stand  examination,  and  through  Mr. 
EJmanuel'B  treachery  we  have  been  put  In  a 
most  mortifying  and  disagreeable  posltl<«, 
and  through  precisely  the  same  reasons  you 
can  but  fed  that  time  has  been  lost— wasted; 
it  has.  I  am  sure,  however,  that  you  will  all 
concede  that  we  are  equally  the  snfFerers 
with  yourselves,  and  that  we  are  both  equal- 
ly duped  by  the  gentleman  In  whom  we  had 
such  confidence.  Therefore  we,  as  holders 
of  the  option,  are  not  responsible  for  the 
present  condition.  We  have  been  duped, 
hoodwinked,  swindled;  and  through  the  same 
party  you  also  have  suffered,  but  yoo  have 
not  suffered  through  us.  •  •  •"  He  fnr-. 
ther  says:  "One  thing  I  will  say  to  you  with 
all  possible  frankness,— the  next  examination 
of  your  property  will  be  made  by  experts 
whose  reputation  is  unquestioned,  and  whose 
reports  have  a  commercial  value  all  over  the 
worid.  When  we  get  through  we  shall  know 
what  there  is  in  your  property,  and  not  have 
to  content  ourselves  with  thinking  and 
imagining  and  trusting  it  to  be  so  and  so." 
Each  of  the  defendants'  officers  and  agents 
testified  that  plaintiffs  did  not  on  or  before 
February  1,  1900,  satisfy  either  of  them  of 
plaintiffs'  ability  to  purchase  said  property. 

The  evidence  cited  seems  conclusive  against 
appellants  on  the  issue  to  which  It  has  been 
addressed.  It  is  Insisted  In  a  number  of  as- 
signments of  error  that  the  court  erred  in 
receiving  the  said  testimdny  of  appellees' 
officers  and  agents,  but  the  contention  seems 
unsatlsfactwy.  The  evidence  falls  to  show 
that  appellants,  prior  to  February  1,  1900, 
had  made  with  others  any  enforceable  con- 
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tract  for  the  sale  of  the  properties  involved, 
as  contemplated  In  one  aspect  o<  the  extend- 
ing note  of  October  12,  1899,  and  to  be  in 
position  to  Insist  npob  an  enforcement  of 
their  tight  to  themselyes  become  the  pur- 
chasers, as  comprehended  In  another  Tiew  at 
said  note.  The  burden  was  certainly  upon 
them  to  show,  within  the  stipulated  time, 
unless  excused  therefrom,  that  they  had  iper- 
formed  such  acts,  or  given  such  assurances, 
as  satisfied,  or  as  were  reasonably  sufQ- 
dent  to  satisfy,  appellee  company  or  its  offi- 
cers and  agents  of  the  ability  of  appellants, 
If  aay,  to  "carry  out"  the  terms  of  the  sale 
as  proposed.  Klllougb  v.  Lee  (Tex.  Civ.  App.) 
21  S.  W.  970;  Ooughran  v.  Blgelow,  164  U.  S. 
801,  17  Sup.  Ot.  117,  41  L.  Ed.  443;  KeUey 
v.  Crowther,  162  V.  S.  404,  16  Sup.  Ot  808, 
40  L.  Ed.  1017;  Telfenei  t.  Buss,  162  U.  S. 
170,  16  Sup.  Ct  696,  40  L.  Bd.  934;  Hlggina 
T.  Eagleton.  156  N.  Y.  468,  and  note,  50  N.  £. 
287;  Fom.  Spec.  Perf.  Cont  SS  360,  387,  411; 
Weaver  v.  Burr  iW.  Va.)  8  S.  B.  748,  8  L.  B. 
A.  94;  also,  Lltz  v.  Goosllng  (Ky.)  21  L.  B.  A. 
127,  and  notes  (s.  c.  19  B.  W.  527);  Idaho  Gold 
Hln.  Ck>.  T.  Union  Mln.  &  MIU.  Co.  (Idaho)  47 
Pac.98;  Townsend  v.  Tufts  (Cal.)  30  Fac.529, 
29  Am.  St.  Eep.  107;  1  Warv.  Vend.  187.  See, 
also,  James  v.  Darby,  40  C.  C.  A.  841,  100 
Fed.  224;  Minneapolis  &  St  L.  B.  Oo.  T. 
Ckriumbus  Boiling  MIU  Co.,  119  U.  S.  151, 
7  Sup.  Ct  168,  30  L.  Ed.  377.  The  note 
contains  the  term  "satisfy  us,"  which  appel- 
lees contend  has  reference  to  the  individual 
officers  or  agents  of  appellee  company,  by 
whom  the  negotlatlonB  were  conducted,  but 
if  treated  as  referring  alone  to  the  app^ee 
company,  assisted  by  appellants,  then  the 
testimony  of  said  agents  was  clearly  relevant 
to  the  Issue,  in  the  absence  of  some  formal 
resolution  or  action  of  the  board  of  directors 
expressing  such  satisfaction.  No  evidence 
was  offered  of  any  such  action  od  the  part 
of  appellee's  board  of  dlrectws;  and,  in  the 
absence  of  such  action,  It  Is  difficult  to  ap- 
prehend what  better  evidence  on  the  issue 
than  that  of  the  Individual  officers  of  appel- 
lee could  have  been  offered.  Indeed,  the  In- 
dividual declaration  and  act  so  far  as  shown 
by  the  record,  of  the  secretary  of  the  appellee 
company.  Is  made  the  basis  of  the  further 
contenticn  by  appellants  that  appellee  was 
satisfied  of  appellants'  ability  to  comply  with 
the  ogiOoD.  contract  or  at  least  was  estopped 
from  denying  It.  The  declaration  and  act 
referred  to  was— First  a  letter  written  by 
appellee's  secretary,  Tlllar,  to  appellaht 
Washington,  February  20,  1900,  the  conclud- 
ing sentence  of  wtiicfa  was:  "Wrom  the  na- 
ture of  your  tdegram  it  would  seem  tliat  you 
and  your  associates  intend  to  purchase  the 
property  on  or  before  March  10,  1900;"  and, 
second,  the  act  of  said  secretary  in  directing 
the  custodian  of  appellee's  tiUe  papers  to 
deliver  the  same  to  arocUants'  attorneys  for 
examination,  as  requested  in  telegram  from 
appellant  Washington  on  February  19,  1900. 
If  it  be  conceded,  which  we  are  not  inclined 


to  do,  in  the  absence  of  authority  therefor 
from  appellee's  board  of  directors,  that  the 
declaration  and  act  of  the  secretary  must 
be  considered  as  that  of  the  company,  they, 
nevertheless,  fail  to  fill  the  terms  of  the 
option  contract  on  the  subject  They  are  in- 
conclusive in  nature,  particularly  in  view  of 
Tillar's  telegram  to  Washington  on  January 
80th,  hereinbefore  quoted,  that  "you  [Wash- 
ington] must  satisfy  us  February  first  by  de- 
posit or  guaranty."  The  secretary  thereby 
doubtiess  Indicated  his  own  willingness,  and 
.possibly  the  wllllnguess  of  the  other  aS&cen  of 
the  appellee  company,  to  yet  complete  the  sale 
upon  the  terms  named  in  the  option  cwitract 
of  July,  1899;  but  such  declarations  and 
act  of  the  secretary,  in  our  Judgment  fall 
short  of  a  binding  agreement  to  do  so,  or  to 
waive  the  conditions  upon  which  the  July 
option  was  extended.  Besides,  appellants 
have  no  pleadings  setting  up  a  waiver  or  es- 
toppel, and  they  are  therefore  in  no  position 
to  invoke  this  feature  of  their  contention. 
We  conclude  that  appellees  were  not  satis- 
fied at  any  time  of  appeliants'  ability  to  ful- 
fill the  option  contract  mentioned. 

Nor  do  we  think  the  evidence  relating  to 
the  second  issue  hereinbefore  suggested  more 
favorable  to  appellants.  As  explanatory  of 
the  evidence  hereinafter  quoted,  we  state 
that  presumably  the  expert  examinations  of 
the  mine  by  Emmanuel  and  others  theretofore 
made  were  not  acceptable  to  Daly  and  Hag- 
gin,  and  therefore  that  said  option  of  Oc- 
tober 12, 1890,  among  other  things,  was  made 
to  eq>eclally  provide  that  it  should  become 
null  and  void  tmless  appellant  Washington 
should  procure  Haggin  and  Daly  to  sdect  a 
reputable  expert  and  have  him  at  the  mine 
in  question  on  or  before  December  1,  1809, 
for  the  purpose  of  making  a  thorough  and 
fall  examination  of  said  property  under  the 
option.  It  was  also  provided  that  concur- 
rentiy  with  such  exploitation  of  the  mine, 
Washington  should  cause  to  be  examined 
and  passed  upon  the  titie  to  the  property,  to 
the  end  that  no  time  beyond  the  expiration 
of  the  option  should  be  required  or  granted. 
With  this  explanation,  we  give  the  foilowhig 
further  brief  synopsis  of  the  correspondence 
that  passed  between  the  parties:  October 
20th,  Washington  wrote  Tlllar  repcM-tlng  de- 
lay and  difficulty  in  Haggin  and  Daly  secur- 
ing experts;  October  24th,  Washington  ad- 
vises Tlllar  that  Wilson  and  Gilley  are  select- 
ed as  Haggin  and  Daly's  experts.  This  is 
corrected  on  November  2d  to  "Winchell"  and 
Gilley;  October  30th,  Washington  wires  TU- 
lar,  "Must  unwater  mine;  greatiy  delayed 
getting  sectional  pump,"  etc.;  November 
16th,  Washington  reports  great  difficulty  get- 
ting experts,  various  driays,  sickness,  law- 
suits, etc.;  November  2lBt  Washington  wires 
that  Haggin  is  endeavoring  to  find  other 
available  experts,  and  asking  for  two  months 
extension;  November  21st  Washington 
writes  confirming  wire,  saying  "that  they 
must  have  this  examination  made  by  experts 
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yri»o  bare  bem  long  In  tbelr  employ";  No- 
vember 23d,  Haggln  wires,  "Impossible  to 
send  expert  by  December  Ist  Those  I  ex- 
pected to  send  are  engaged  In  litigation,  and 
cannot  leave.  If  you  grant  Washington's  re- 
quest, will  send  expert  as  soon  as  possible;" 
November  28th,  Tlllar  wired  Washington, 
"Directors  cannot  give  yon  extension  reanest- 
ed;"  November  27th,  Washington  wires  for 
SO  days'  extension;  November  2Tth,  Tillar 
answered,  "We  cannot  grant  you  extension;" 
November  29tb,  Washington  writes  Tlllar 
that  Haggln  will  send  a  Mr.  Wilson  from 
Guanacevl  to  examine  the  mine,  also  others 
to  follow;  December  6th,  Washington  writes, 
and  explains  delays,  and  that  Molson  was 
tbe  expert  that  Haggln  e^>ected  to  use;  De- 
cember 15th,  Washington  wrote  to  Peacock, 
setting  forth  Molson  as  the  man,  and  excus- 
ing delays;  December  13th,  Washington 
wires  Tlllar,  confirming  same  by  letter  of 
15tb,  that  Molson  .left  New  York  for  Mexico^ 
arranged  to  meet  Emanuel,  and  expected  to 
go  to  the  mine;  December  20th,  Bosarlo  Com- 
pany wired  Haggln,  asking  when  Molson 
would  examine  mine;  December  2l8t,  Hag- 
gin  replied,  "Cannot  tell,  Molson  engaged  at 
city  of  Mexico;"  December  22d,  Tlllar  wrote 
Washington  complaining  of  delay,  demand- 
ing good  faith,  etc.;  December  22d,  Peacock 
wired  Wilson  at  Guadalupe  y  Calvo  to  know 
if  be  was  going  to  unwater  tbe  mine;  De- 
cember 23d,  Wilson  answered  In  the  nega- 
tive; December  23d,  Washington,  by  letter, 
reports  further  misfortunes,  and  thtt  Wilson 
&  Son  had  decided  against  the  mine.  This 
letter  seta  out  the  history  of  tbe  whole  trans- 
action of  Emanuel's  incompetency  and  wortb- 
lessness  of  his  report  and  says:  "Personal- 
ly, I  shall  not  be  satisfied  without  an  au- 
tborltatlve  examination."  December  30tb, 
Tlllar  wrote  Washington,  "In  Justice  to  our- 
selves and  property  we  cannot  submit  to  a 
superficial  examination  of  the  property. 
Hence,  If  you  and  your  associates  are  not 
preiwred  and  ready  to  make  a  thorough  and 
complete  examination  of  the  mine,  we  see 
no  reason  why  we  should  be  longer  tied  up 
under  the  present  option."  January  4th, 
Washington  wrote  Tlllar,  among  other  mat- 
ters, "We  are  as  desirous  as  you  can  be  that 
whatever  examination  is  made  may  be  thor- 
ough and  authoritative;  we  wish  to  settle 
beyond  question  whether  the  property  is  In 
accord  with  reports  made  to  us,  or  whether 
these  gentlemen  making  reports  have  been 
led  Into  serious  error.  As  I  have  said  In  my 
letter  of  December  23d,  I  shall  not  be  satis- 
fled  until  such  authoritative  examination 
shall  have  been  made."  He  further  suggests: 
"It  would  be  wise  for  us  to  combine  to  posi- 
tively determine  this  question  of  value  at 
once."  January  9th,  Tlllar  replied  to  letter 
of  January  4th  and  December  23d,  setting 
forth  that  no  thorough  examination  had  been 
attempted  by  Wilson;  that  the  mine  had 
been  examined  without  unwatcring.  and  add- 
ing, "I  infer  from  your  last  communication 


that  you  cannot  proceed  further  with  your 
option,  and  that  it  will  be  entirely  agreea- 
ble for  us  to  take  such  steps  concerning  the 
property  as  we  may  think  to  our  interests." 
January  9th,  Washington  writes  Tlllar  of 
presenting  the  property  to  a  number  of  par- 
ties, says  the  letter  is  to  apprise  Tlllar  "of 
my  ability  to  handle  your  property  at  first 
hand,  provided  the  property  will  stand  the 
representations  made."  He  asks  for  some- 
thing to  remove  lack  of  confidence.  January 
12th,  Washington  writes  Tlllar,  referring  t» 
Haggln,  "We  were  to  buy  It  together.  •  •  • 
We  shall  proceed  with  option,  and  expect  to 
purchase  If  property  satisfactory."  January 
13tb,  Washington  wires  Tlllar  in  explanation 
and  in  answer  to  letter  of  9th.  Says  he  re- 
fuses to  relinquish  tbe  option  because  diffi- 
culty arose  from  one  equally  trusted,  and 
because  "we  are  Justified  in  tbe  fullest  con- 
fident belief  that  we  shall  be  able  to  arrange 
to  take  tbe  property.  *  *  *  It  is  the  in- 
tention of  myself  and  friends  who  are  now 
Interested  In  this  property  to  have  an  ex- 
amination of  the  property  which  shall  satis- 
fy us,  and  as  to  this  we  will  acquaint  you 
shortly."  Then  follows  the  correspondence 
hereinbefore  quoted  under  the  first  proposi- 
tion. When  to  this  we  add  that  there  is  no 
evidence  whatever  that  appellants  at  any 
time  teidered  the  cash  payment  and  notes 
required  of  them  by  tbe  option  contract  of 
July  19,  1800,  it  seems  manifest  to  us  that 
appellants'  whole  case  must  fall,  unless  tbe 
want  of  such  tender  be  excused.  Tbe  ex- 
cuse offered  and  urged  March  9  and  10,  1000, 
when  appellant  Porter  was  In  Vt  W<Kth, 
and  that  Is  now  urged,  is  that  appellee's  ti- 
tle to  the  property  Involved  was  defective. 
Mr.  Porter,  In  testifying  as  to  the  transac- 
tions in  Ft  Worth  March  9th  and  lOtb, 
among  other  things  says:  "I  was  demanding 
an  extension  of  time  for  the  purpose  of  your 
perfecting  your  title.  I  refused  to  pay  any 
money  until  you  bad  your  title  perfected;  you 
could  not  refuse  to  make  me  a  conveyance. 
I  Intended  if  you  could  make  tbe  conveyance, 
to  pay  the  money.  We  had  the  money  bi 
New  York.  As  to  where  it  was  in  New 
York,  I  will  have  to  refer  you  to  the  people 
in  whose  charge  it  was.  •  •  *  I  don't 
know  which  one  of  you  gentlemen  asked  me 
If  I  bad  $100,000  hi  my  pocket  to  pay  for 
that  property,  if  you  could  give  title  to  that 
property,  and  I  said  I  did  not,  and  you  asked 
me  bow  I  knew  I  could  do  it  I  did  net  per- 
sonally have  the  money;  the  money  was  in 
New  York.  You  will  have  to  ask  Col.  Wash- 
ington about  where  it  was  In  New  York.  I 
did  not  know  where  It  was.  I  did  not  fur- 
nish you  any  information  as  to  where  it 
was."  Mr.  Washington  testified:  "I  was  re- 
lying upon  getting  the  money  by  getting  It 
from  tbe  subscriptions  of  these  gentlemen, 
that  have  been  Introduced  in  evidence.  •  •  • 
If  I  had  taken  this  property  and  paid  tbe 
$100,000,  I  was  going  to  pay  the  money  my- 
self, Mr.  Buck,  and  Mr.  BeaJ.    We  bad  nev- 
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er  gotten  to  the  point  as  to  whether  the  con- 
veyance wa8  to  be  made  to  Porter  and  my- 
self, or  to  the  company  that  had  subscribed 
to  It.  •  •  •  We  expected  to  organlsee  a 
company  on  this  mine,  make  a  flotation  to 
form  a  company,  and  the  company  would 
doubtlesB  have  been  the  person  giving  the 
notes.  We  Issued  a  prospectus,  I  believe,  of 
what  we  proposed  to  do  with  the  company, 
and  how  we  proposed  to  organize  the  com- 
pany; so  we  would  not  have  been  required 
to  give  our  Individual  obligations.  •  •  ♦ 
The  $100,000  that  I  was  to  pay  for  this  mine, 
—I  don't  know  that  I  had  it  In  the  bank  at 
that  time,  but  I  had  securities  oa  which  I 
would  readily  raise  my  part  of  It.  •  •  • 
I  said  on  the  10th  of  March  I  was  ready,  but 
there  were  things  constantly  cropping  out 
that  might  have  made  me  change  my  mind. 
We  got  ready  about  the  Ist  of  February. 
We  got  our  crowd  together.  I  don't  think 
I  personally  said  that  I  had  any  written  con- 
tract with  reliable  people  that  I  Iiad  sold 
this  property.  I  did  not  propose  to  you  the 
name  of  a  single  individual  that  you  could 
telegraph  to  or  have  the  bank  examine,  that 
I  had  sold  this  property  to.  I  don't  think  I 
otttrei  you  any  evidence  of  any  character 
that  I  could  sell  the  property.  •  •  • 
When  it  came  down  to  a  flnlsb,  I  was  ready 
to  put  up  my  $100,000,  and  my  associates 
with  me,  toe  the  purpose  of  holding  the  prop- 
erty for  another  year.  •  •  •  I  did  not 
offer  this  company  any  security  in  the  way 
of  notes  and  mortgages  on  the  part  of  my- 
self or  Messrs.  Buck  and  Beal,  or  any  other 
persons  for  the  balance  of  the  consideration 
besides  the  $100,000."  This  evidence,  we 
think,  plainly  tends  to  show,  not  only  that 
appellants  failed  to  make  tender  of  perform- 
ance on  their  part,  but  also  that  they  were 
then  unwilling,  if  not  unable,  to  make  any 
binding  acceptance  of  the  option  contract 
without  further  examination  of  the  proper- 
ties. The  objection  to  the  title  made,  under 
the  cbrcumstances,  suggests  the  idea  that  this 
objection  was  but  a  mere  pretext  to  gain 
time. 

The  basis  of  the  contention  that  the  appel- 
lee's title  was  defective  seems  to  be  the  re- 
POTt  made  thereon  by  a  Mexican  lawyer  by 
the  name  of  FiUpe  Seljas,  and  the  conten- 
tion that  14  pertinenclas  comprehended  In 
the  terms  of  the  contract  stood  in  the  name 
of  F.  W.  McConnell,  and  to  which  the  ap- 
pellee had  no  title.  The  opinion  of  Mr. 
Seljas  covers  titles  other  than  that  which 
stands  In  the  name  of  McConnell.  We  will 
not  undertake  to  set  out  the  report  of  Mr. 
Seljas,  and  perhaps  cannot  make  It  very 
clear  without  doing  so,  but  will  state  that, 
while  defects  in  certain  conveyances  are 
pointed  out,  other  facts  are  referred  to 
which  seem  to  r«ider  them  Immaterial,  and 
he  concludes  his  report  with  the  statement: 
"In  conclusion,  the  original  title  which  pro- 
tects the  mine  called  'Nnestra  Senora  del 
Bosarlo'  is  perfect,  inasmuch  as  the  num- 


ber of  pertinenclas  adjudicated  to  the  de- 
nouncers does  not  exceed  what  each  of  tbem 
Individually  could  acquire,  and  In  case  there 
is  an  excess  of  poilnenclas,  that,  according 
to  article  45  of  the  mining  law,  each  one  of 
the  denouncers  could  acquire  such  excess  un- 
der such  laws."  Mr.  Seljas  also  testified  on 
the  trial,  and  In  referring  to  said  opinion 
says,  among  other  things:  "The  only  objec- 
tion I  could  make  in  my  (pinion  then  to  the 
titles  Is  as  to  such  excess  as  there  might  be 
in  the  pertinenclas,  and  that  is  the  only  ob- 
jection I  could  make  at  that  time."  There 
was  no  proof  of  an  excess  In  pertinenclas, 
to  which  the  objection  thus  indicated  cotdd 
apply. 

The  state  of  the  McConnell  title.  In  sub- 
stance, was  that  F.  W.  McConn^  while 
emidoyed  as  manager  of  the  appellee  com- 
pany in  Mexico,  in  his  own  name,  denounced 
under  the  mining  laws  of  that  republic  14 
pcrtlnendas  for  the  benefit  of  the  appellee 
company.  Afterwards,  on  December  16, 
1899,  McConndl  and  wife  executed  and  ac- 
knowledged a  deed  to  said  14  pertinenclas 
to  tbe  company.  There  was  some  contention 
in  the  evidence  as  to  whether  this  deed  had 
been  delivered,  but  we  think  the  evidence 
sufildent  to  support  appellee's  contention 
that  it  had.  So  that,  on  the  whole,  we  have 
been  unable  to  say  that  appellee's  title  to 
all  of  the  property  involved  was  not  a  mar- 
ketable one.  Washington,  in  testifying  with 
reference  to  the  title,  among  other  things, 
said:  "I  have  stated  that  we  would  have 
taken  the  property  if  the  defendants  would 
have  cleared  up  the  titles;  'didn't  care  for 
the  McConnell  deed,— I  wanted  the  whole 
thing  clear.  No  man  would  buy  a  piece  of 
property  when  his  lawyer  says  it  is  not  good. 
I  would  not  have  taken  It  without  they 
cleared  the  whole  matter  from  start  to 
finish."  Porter  testified,  referring  to  the 
date  of  March  10th:  "I  demanded  Mr.  Tlllar 
that  the  company  get  a  conveyance  from  Mc- 
Connell as  a  condition  to  our  taking  the 
property."  Q.  Did  you  offer  to  take  the 
property  if  we  would  do  that  thing?  A.  "I 
didn't  specify  that  thing  alone,  no  sir;  I  put 
all  the  titles  together.  I  did  not  offer  to  take 
It  upon  that  one  condition;  I  put  them  all 
together;  precisely  what  my  letter  states. 
•  •  •  I  made  no  demand  for  the  defend- 
ants to  get  a  conveyance  from  McConnell, 
as  the  sole  reason.  That  was  one  of  the  rea- 
sons, not  the  sole  reason.  •  •  •  I  reiterat- 
ed that  we  were  in  a  position  to  buy  and  pay 
for  their  property,  so  far  as  our  first  pay- 
ment was  concerned,  which  was  all  we  were 
obligated  to  do  at  that  time."  It  wUl  be 
observed  that  the  contract  of  July  19,  1899, 
failed  to  provide  upon  the  subject  of  titles 
specifically.  Hence  all  that  could  have  been 
required  of  appellee  was  to  be  In  condition 
upon  performance  or  upon  tender  of  perform- 
ance on  the  part  of  appellants  to  convey  a 
merchantable  title;  and  this,  as  we  have 
concluded,  they  bad. 
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Mr.  Pomeroy,  In  bis  work  on  Specific  Per- 
formance of  Contracts  (section  387),  Bays: 
"Wbere  the  contract  Is  really  an  offer  on 
one  side,  with  a  provision  that  this  offer 
must  be  assented  to  and  acc^ted,  when  a 
mere  acceptance  Is  contemplated,  or  payment 
must  be  made,  when  payment  was  the  act 
of  acceptance  contemplated,  at  or  before  a 
Bi>eclfled  date,  then,  of  course,  the  act  of 
assent  or  payment  must  be  done  within  the 
prescribed  time,  and  time  Is  from  the  very 
form  of  the  contract  essential.  If,  therefore, 
a  vendor  agrees  to  convey.  If  payment  be 
made  at  or  before  a  given  date,  or  If  an 
oirtJon  Is  given  which  is  accepted  by  pay- 
ment within  a  given  time,  then  the  time  of 
the  payment  is  certainly  essential;  in  fact, 
payment  is  a  condition  precedent  to  the  vest- 
ing of  any  right  In  the  vendee.  If,  however, 
tbe  offer  or  option  given  requires  an  assent 
and  acceptance  within  a  given  time,  such  as- 
sent must  be  made  within  the  time  prescrib- 
ed, and  the  contract  thereby  becomes  con- 
cluded and  mutual;  but  whether  time  is  es- 
Boatial  with  respect  to  its  subsequent  per- 
formance must  depend  upon  its  object  or  tbe 
nature  of  its  subject-matter."  This  is  ap- 
proved in  KiUough  V.  Lee,  supra.  In  sec- 
tion 411  (same  work)  he  says:  "And,  for 
tbe  same  reason,  the  delay  of  the  vendee  in 
deciding  whetho'  he  will  accept  or  reject 
the  title  offered  him  by  the  vendor  operates 
unfairly  and  unequally,  and  must  be  Justi- 
fied, because  tbe  vendee  can  enforce  whether 
tbe  title  is  good  or  bad,  while  the  vendor 
can  only  enforce  when  tbe  title  Is  good,  and 
tbe  parties  do  not,  therefore,  stand  upon  tbe 
same  footing."  An  offer  to  sell  lands,  and 
acc^tance  provided  tbe  title  is  perfect,  do 
not  constitute  a  binding  contract  Oorcoran 
V.  White,  117  IlL  118,  7  N.  E.  625,  B7  Am. 
Eep.  858;  Sawyer  v.  Brossart,  67  Iowa,  678, 
25  N.  W.  876,  56  Am.  Eep.  871.  In  Kelsey  v. 
Crowther,  162  U.  S.  406,  16  Sup.  Ct  810,  40 
L..  Ed.  1019,  the  rule  Is  thus  stated:  "The 
action  was  in  tbe  nature  of  a  bill  for  specific 
performance  for  the  sale  and  purchase  of  a 
tract  of  land.  If  the  contract  is  construed 
as  making  it  the  duty  to  tender  the  abstract, 
yet  his  failure  toxlo  so  did  not  dispense  with 
performance  or  the  offer  to  perform  on  the 
part  of  the  complainants.  His  failure  to  fur- 
nisb  the  abstract  might  have  Justified  the 
complainants  In  declaring  themselves  off 
from  tbe  contract,  and  ml£^t  have  formed 
a  successful  defense  to  an  action  for  dam- 
ages brought  by  Crowther.  But  If  they  wish- 
ed to  specifically  enforce  the  contract,  it 
was  necessary  for  the  complainants  them- 
selves to  tender  performance.  To  entitle 
themselves  to  a  decree  for  a  specific  per- 
formance of  a  contract  to  sell  land,  it  has 
always  been  held  necessary  that  the  purchas- 
ers should  tender  the  purchase  money.  This 
Is  the  mle  In  the  ordinary  case  of  a  mutual 
contract  for  the  sale  and  purchase  of  land. 
And  the  mle  Is  still  more  stringently  applied 
In  tbe  case  of  an  optional  sale,  like  tbe  pref- 
er 8.W.-S0 


ent  one,  where  time  is  of  tiie  essence  of  tbe 
contract,  and  wbere  Crowther  could  not  have 
enforced  specific  performance.  In  such  a  case, 
if  the  vendee  wished  to  compel  the  other  to 
fulfill  tile  contract,  he  must  make  his  part 
of  the  agreement  precedent,  and  cannot  pro- 
ceed against  the  other  without  actual  per- 
formance of  the  agreement  on  his  part,  or 
a  tender  and  refusal."  Again,  the  supreme 
court  says  in  Minneapolis  &  St.  L.  B.  Co.  v. 
Columbus  Boiling  Mill  Co..  119  V.  S.  151, 
7  Sup.  Ot  169,  30  L.  Ed.  377:  "The  rules 
of  law  which  govern  this  case  are  well  set- 
tled. As  no  contract  Is  complete  without 
the  mutual  assent  of  the  parties,  an  offer  to 
sell  imposes  no  obligation  until  It  Is  accepted 
according  to  its  terms.  So  long  as  the  offer 
has  neither  been  accepted  nor  rejected,  tbe 
negotiation  remains  open,  and  Imposes  no 
obligation  upon  either  party;  the  one  may 
decline  to  accept,  or  the  other  may  withdraw 
his  offer;  and  either  rejection  or  withdrawal 
leaves  the  matter  as  if  no.  offer  had  ever 
been  made.  A  proposal  to  accept,  or  an  ac- 
ceptance, upon  terms  varying  from  those  of- 
fered, is  a  rejection  of  the  offer,  and  puts 
an  end  to  tbe  negotlaticm,  unless  the  party 
who  made  tbe  original  offer  renews  it,  or  as- 
sents to  tbe  modifications  suggested.  The 
other  party,  having  once  rejected  the  offer, 
cannot  afterwards  revive  it  by  tendering 
an  acceptance  of  it  [citing.  Ellason  v.  Hoi- 
shaw,  4  Wheat  226,  4  L.  Ed.  666;  Cerr  v. 
Duvall,  14  Pet  77,  10  L.  Ed.  361;  Bank  v. 
Hall.  101  U.  S.  43,  50,  25  L.  Ed.  822-825; 
Hyde  V.  Wrench,  8  Beav.  334;  Pox  v.  Tur- 
ner, 1  Bradw.  153].  •  •  •  If  the  offer 
does  not  limit  tbe  time  for  its  acceptance,  it 
must  be  accepted  within  reasonable  time. 
If  it  does.  It  may,  at  any  time  within  the 
limit  and  so  long  as  it  remains  open,  be  ac- 
cepted or  rejected  by  tbe  party  to  whom,  or 
be  withdrawn  by  the  party  to  whom,  it  was 
made  [citing  Ballroad  v.  Bartlett  8  Cush. 
224;  Dickinson  v.  Dodds.  2  Ch.  Dlv.  463]. 
The  supreme  court  of  New  Ywk  thus  states 
the  rule:  "Tbe  general  mle  however,  to  be 
deducted  from  an  examination  of  the  lead- 
ing authorities,  seems  to  be  that  in  cases 
when,  by  tbe  terms  of  the  contract,  tbe  acts 
of  tbe  parties  are  to  be  concurrent  it  is  tbe 
duty  of  him  who  seeks  to  maintain  an  action 
for  breach  of  contract  either  by  way  of 
damages  for  nonperformance,  or  for  the  re- 
covery of  money  paid  thereon,  not  only  to 
be  ready  and  willing  to  peetarm  on  his  part 
but  he  must  demand  performance  from  the 
other  party."  EUgglns  v.  Eagleton,  156  N. 
T.  474,  50  N.  E.  287.  In  the  case  of  James 
V.  Darby,  40  C.  C.  A.  341,  100  Fed.  224  (at 
page  845,  0.  C.  A.,  and  page  227, 100  Fed.),  it 
Is  said:  "Tbe  rule  is  unvarying,  and  tbe  an- 
tborlties  uniform,  that  in  order  to  constitute 
an  acceptance  of  an  option,  or  an  offer  to 
sell,  tbe  acceptance  must  be  unconditional. 
There  must  be  no  new  terms  Imposed,  and 
no  departure  from  those  offered.  'If  to  the 
acceptance  a  condition  be  affixed,  or  any 
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modification  or  change  In  the  offer  be  re- 
quested, by  the  party  to  whom  the  offer  Is 
made,  this.  In  law,  constitutes  a  rejection  of 
the  offer,'— citing  Weaver  v.  Burr,  31  W.  Va. 
730,  8  S.  £.  743,  3  L.  B.  A.  M;  Kelsey  v. 
Orowthor,  162  U.  S.  404,  16  Sup.  Ot  808,  40 
I..  Ed.  1017;  Harding  v.  Gibbs,  126  lU.  85, 
17  N.  E.  60,  8  Am.  St  Rep.  845;  Oorcoran  t. 
White  (lU.  Sup.)  7  N.  E.  625,  67  Am.  Bep. 
858;  Langellier  t.  Schaefer  (Minn.)  31  N. 
W.  690;  Sawyer  v.  Brossart,  67  Iowa,  678,  25 
N.  W.  876,  56  Am.  Rep.  371;  Bruner  t. 
Wheaton,  46  Mo.  363;  Minneapolis  &  St  L. 
R.  Co.  T.  Colnmbua  Rolling  Mill  Co.,  119  U. 
S.  161,  7  Sup.  Ct  168,  80  I*  Ed.  876;  Law- 
son,  Cont.  pars.  15-17.  "An  option  to  buy 
land  at  a  certain  price  by  a  date  named  a- 
plres  on  such  date,  without  any  notice  of 
forfeiture."  Cummlngs  v.  Town  of  Realty 
Co.  (Wis.)  67  N.  W.  48. 

In  the  light  of  these  authorities,  we  con- 
clude from  the  evidence  that  appellants 
made  no  sncb  acceptance  of  the  offer  con- 
tained in  the  option  contract  npon  which 
they  Bne,.and  made  no  such  tender  of  per- 
formance on  their  part,  as  was  requisite, 
and  that  no  evidence  of  such  excuse  in  fall- 
ing to  make  the  necessary  acceptance  and 
tender  has  been  presented  as  will  relieve 
them  from  the  effect  thereof. 

We  have  carefully  examined  the  charges 
given  and  refused,  the  many  objections 
made  to  the  introduction  and  rejection  of 
evidence,  and  to  the  action  of  the  trial  court 
in  limiting  the  cross-examination  of  witness- 
es by  appellants,  that  relate  to  the  issues 
hereinbefcve  treated,  but  we  find  no  reversi- 
ble error  in  these  proceedings  as  assigned, 
and  wUI  not  further  extend  this  opinion  by 
discussing  them.  The  remaining  assign- 
ments, as  indicated,  will  be  overruled  as  im- 
material 

Judgment  affirmed. 

HtJNTBB,  J.,  not  sitting. 


INTBRNATIONAIi  &  G.  N.  B.   CO.   v. 

BBWIN. 

(Oonit  of  Civil  Appeals  of  Texas.     March  12, 

1902.) 

RAILROADS— NBOLIOENCB—FEINCBS— OPEN 
OATB>-INSTRUCTION8. 
Defendant's  railroad  ran  through  plaintiff's 
indosure,  with  a  fence  on  each  side  of  the 
right  of  war,  in  whiA  a  gate  was  placed. 
EUb  mnle  escaped  onto  the  tracl(,  and  was  kill- 
ed. There  was  evidence  that  the  fence  was  de- 
fective, and  that  the  gate  was  freqnently  left 
open,  and  was  found  open  soon  after  the  ac- 
cident Jltld,  that  an  iustmction  was  objection- 
able whldi  permitted  the  jnry  to  find  for  plain- 
tiff, without  negligence  on  the  part  of  the  train- 
man, if  the  fence  was  defective,  though  the 
mnle  escaped  to  the  track  tiirongh  the  open 
gate. 

Appeal  from  Milam  county  court;    R.  B. 
Pool.  Judge. 
Action  by  J.  P.  Eiwln  against  the  Intftma- 


tlonal  &  Great  Northern  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed. 

Clement  &  Gamer,  for  appellant  N.  H. 
Tracy  and  Jas.  Bass,  for  appellee. 

FISHER,  O.  J.  This  is  an  appeal  from 
the  judgment  of  the  county  court  in  favor 
of  appellee  against  appellant  fw  the  value 
of  a  mule  killed  upon  the  track  of  appel- 
lant's road  by  one  of  its  trains.  The  railway 
ran  through  an  inclosure  of  appellee,  and  up- 
on each  side  of  the  track  it  had  erected  a 
right  of  way  fence,  In  which  gates  were  pla- 
ced for  the  convenience  of  the  plaintiff,  tar 
a  passageway  from  one  side  of  the  track  to 
the  other.  The  evidence  shows  that  tbe  mule 
was  put  In  the  inclosure,  and  escaped  there- 
from onto  the  track,  either  through  a  de- 
fective place  In  the  right  of  way  fence,  or 
through  the  gate.  The  evidence  shows  that 
the  fence  was  at  one  place  defective,  and  was 
In  such  a  condition  that  animals  could  cross 
it  The  evidence  also  shows  that  the  gate 
was  frequentiy  left  open,  and  was  found 
open  a  short  time  after  the  mule  was  killed; 
and  the  strong  tendency  of  the  testimony  Is 
that  the  mnle  must  have  gone  through  the 
gate.  In  leaving  the  inclosure  and  getting 
upon  the  track. 

The  court  instructed  the  Jury  as  follows, 
which  is  complained  of  by  the  appellant: 
"If  you  believe  from  the  evidence  that  at 
the  time  said  mule  was  killed  the  defendant's 
right  of  way  was  Inclosed  with  a  fence  suf- 
ficient to  exclude  mules  of  an  ordinary  dis- 
position as  to  breaking  fences,  then,  before 
you  can  find  for  the  plaintiff,  you  must  be- 
lieve from  the  evidence  that  the  employes 
of  defendant  operating  said  locomotive  or 
train  were  guilty  of  negligence  in  killing 
said  mule."  The  character  of  fence  required 
by  the  statute  is  one  sufficient  to  exclude 
stock,  and  the  duty  rests  upon  the  railway 
company,  after  the  fence  Is  once  erected,  to- 
exercise  ordinary  care  to  see  that  It  is  main- 
tained In  that  condition.  Railway  Co.  v. 
Cash  (Tex.  Civ.  App.)  28  S.  W.  387.  A  rail- 
way company  is  charged  with  the  duty  of 
inspecting  its  right  of  way  fence,  in  order  to- 
ascertain  whether  it  is  in  proper  cimdition  to 
exclude  domestic  animals  from  the  track: 
and.  If  found  to  be  defective,  it  must  exercise- 
proper  diligence  to  take  steps  to  repair  It 
The  evidence  shows  that  the  fence  was  erect- 
ed, and  there  is  no  point  made  upon  the  fact 
that  it  was  not  sufficient  at  that  time,  but 
it  appears  that  thereafter  It  got  oat  of  re- 
pair at  a  place  In  the  appellee's  inclosure. 
One  of  the  objections  to  the  charge  quoted 
is  that  it  In  effect  requires  of  the  appellant 
to  absolutely  at  all  times  maintain  a  sufficient 
fence,  although  It  may  have  exercised  proper 
diligence  to  accomplish  that  purpose  after 
the  fence  was  <mce  erected. 

Another  objection  to  this  charge  consists 
In  the  fact  that  It  makes  the  appellant  liable^ 
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although  the  mule  may  have  left  the  In- 
dosure  and  gone  upon  the  track  through  the 
gate.  It  the  g&te  was  put  there  for  the 
convenience  of  the  appellee,  In  bo  far  as  his 
rights  were  concerned,  It  was  his  duty  to 
keep  It  dosed;  and  If  he  allowed  the  gate 
to  remain  open,  and  thereby  permitted  his 
stock  to  go  upon  the  track,  the  railway  com- 
pany  would  only  be  liable  when  It  was  guilty 
of  negligence  In  running  down  and  kUUng 
the  animal.  Although  the  fence  may  have 
been  defective,  and  not  sufSdait  to  exclude 
stock  from  the  right  of  way,  the  railway 
company  would  not  be  liable,  If  the  animal 
went  upon  the  track  through  the  gate,  and 
not  through  the  defective  fence,  unless  the 
railway  company  was  negligent  In  killing 
the  anlmaL  The  charge  upon  this  subject 
was  defective,  and  was  not.  In  our  opinion, 
cured  by  special  charge  No.  2,  which,  we  take 
It,  was  given  to  the  Jury,  as  requested  by  ap- 
pellant. The  record  does  not  show  whether 
this  latter  charge  was  given  or  not,  as  there 
Is  no  indorsement  to  the  effect  that  it  was 
rinsed  or  given.  But  we  consider  it  as 
given,  and  think  that,  as  far  as  it  went.  It 
correctly  stated  the  law  upon  the  subjects 
embraced  within  it. 

The  doctrine  of  discovered  peril.  Insisted 
upon  by  appellant,  does  not  apply  in  a  case 
of  this  character,  except  in  cases  where  lia- 
bility arises  only  for  gross  negligence,  such 
as  the  killing  of  animals  that,  by  reason 
of  the  enfwcement  of  the  stock  law,  are  not 
permitted  to  run  at  large.  Railroad  Co.  v. 
Cocke,  64  Tex.  156.  The  mule,  while  techni- 
cally a  trespasser,  could  not  be  held  guilty 
of  contrlbatory  negligence  in  going  upon  the 
track.  It  is  the  duty  of  the  engineer  op- 
erating the  train  not  only  to  exercise  ordi- 
nary care  to  prevent  running  down  an  ani- 
mal discovered  upon  the  track,  but  It  is  also 
bis  duty  to  keep  a  lookout  to  discover  ani- 
mals near  the  track,  and  to  exercise  rea- 
sonable diligence  to  prevent  injuring  them 
If  it  appears  that  they  are  likely  to  put 
themselves  in  a  place  of  danger.  Whether 
the  animal  got  upon  the  track  through  the 
gate  or  the  defective  fence  is  a  question  of 
fact  (or  the  Jury,  and  we  suppose  upon  an- 
other trial  the  evidence  wiU  be  more  plain 
and  satisfactory  upon  this  subject. 

On  the  question  as  to  whether  the  en- 
gineer failed  to  exercise  proper  diligence  to 
prevent  mnning  the  mule  down,  we  cannot 
say  that  the  condasian  reached  by  the  Jury 
was  without  evidence.  There  is  some  evi- 
dence in  the  record  tending  to  show  that  he 
did  not  check  the  speed  of  the  train,  or  make 
any  effort .  to  frighten  the  mule  from  the 
track.  Whether  this  testimony  was  true  or 
not,  and  what  effect  shonld  be  given  to  it, 
was  a  question  for  the  Jury.  They  may  have 
concluded  that  if  the  engineer  had  taken 
proper  steps  to  frighten  the  mule  off  the 
track,  or  to  have  reduced  the  speed  of  the 
train,  the  animal  would  not  have  been  killed. 
We  cannot  say  that  there  is  no  evidence  fa- 


voring this  view  of  the  Question.    We  find 
no  error  except  in  the  charge  quoted. 

For  the  error  in  the  charge  of  the  court, 
as  stated,  the  Judgment  Is  reversed,  and  the 
cause  remanded.    Reversed  and  remanded. 


HINDES  V.  STATB.1 

(Court  of  CivO  Appeals  of  Texas.     March  12, 

1902.) 

TAXATION-«CHOOL  LANDS— TITLB  IN   BTATB. 

Where  school  land  was  purchased  and  the 
first  payment  made  under  tne  act  of  July  8, 
1879,  as  auended  in  1831,  it  is  subject  to  taxa- 
tion uuder  Id.  |  16,  providing  that  "said  land 
shall  be  subject  to  taxation  from  the  date  of 
the  first  payment  into  the  treasury  of  the 
state,"  uotwithstandlng  full  payment  has  not 
been  made  or  patent  issued,  and  the  title  la 
still  in  the  state. 

Appeal  from  district  court,  Atascosa  coun- 
ty;  M.  F.  Lowe,  Judge. 

Action  by  the  state  of  Texas  against 
George  F.  HIndes.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

This  suit  was  brought  by  the  state  against 
David  W.  Hhides  and  Geo.  F.  HIndes  to 
recover  19.01  taxes,  Interest,  penalty,  etc., 
assessed  and  due  on  820  acres  of  land,  orig- 
inally granted  to  Leandro  Patlno  (abstract 
No.  1,170;  survey  No.  1,820),  tot  the  year 
1899,  and  to  foreclose  the  lien  therefor.  Da- 
vid W.  HIndes  answered  by  disclaiming  any 
Interest  in  the  land,  and  denying  any  lia- 
bility for  taxes  due  thereon.  The  appellant, 
Geo.  F.,  answered  that  the  land  in  question 
was  not  subject  to  taxatlcm,  for  the  reason 
that  the  title  thereto  was  In  the  state,  and 
it  had  not  and  could  not  be  patented  when 
the  taxes  sued  for  were  assessed.  Upon  the 
trial  the  case  was  discontinued  as  to  David 
W.  and  Judgment  rendered  against  appdlant 
for  the  amount  claimed,  with  a  foreclosure 
of  the  tax  Hen  on  the  land.  The  following 
facts  were  agreed  upon  by  the  parties:  (1) 
The  taxes  claimed  in  the  petition  were  reg- 
ularly assessed,  and,  if  the  land  is  taxable, 
plaintiff  is  entitled  to  Judgment  prayed  for, 
except  no  personal  Judgment  against  the  de- 
fendant can  be  rendered.  (2)  The  land  de- 
scribed In  the  petition  was  public  free  school 
land,  and  the  defendant's  vendor,  Leandro 
Patlno,  legally  applied  for  same  on  Jahuary 
10,  1892,  under  the  act  of  1879,  as  amended 
hi  1881,  approved  April  6,  1881,  and  the  land 
awarded  him  on  his  application;  and  he  ex- 
ecuted his  obligation  therefor  for  $301.  In- 
terest has  been  regularly  paid  as  required  by 
law,  and  part  payment  made  on  March  25, 
1882.  (8)  Leandro  Patlno  conveyed  the  land 
to  the  defendant,  it  being  expressed  In  the 
deed  that  he  assumed  payment  of  all  such 
sums  as  might  be  due  the  state  of  Texas. 
(4)  Said  land  la  not  patented,  and  there  is 
now  due  the  public  school  fund  about  $300 
on   the  original  obligation,   bearing  interest 


'  RohearlDg  denied  April  9,  1!)02,  aad  writ  of  error 
denied  by  lopreme  court  May  8,  1902. 
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at  the  rate  of  8  per  c^t  per  annum,  and  tills 
fact  existed  from  date  of  said  appllcatloa  by 
£ieandio  Patlno  to  the  time  thla  suit  was 
Instituted  and  this  date. 

K.  W.  Hudson,  for  appellant  W.  11. 
Smltb  and  N.  B.  Wallace,  for  app^ee. 

NEILL,,  J.  (after  stating  the  facts).  It 
being  agreed  that,  If  the  land  Is  taxable, 
plaintiff  Is  entitled  to  Judgment,  the  only 
questl(m  necessary  for  consideration  Is 
whether  It  Is  taxable.  Section  16  of  the 
act  of  July  8,  1879,  which  Is  not  affected  by 
the  amendment  of  April  6, 1881,  under  which 
the  land  was  purchased  from  the  state  by 
appellant's  grantor,  proTld«s  that  "said  lands 
shall  be  subject -to  taxation  from  the  date 
of  the  first  payment  Into  the  treasiuy  of  the 
state."  There  Is  no  constitutional  Inhibi- 
tion against  this  provision.  It  Is  a  part  of 
the  law  under  which  the  land  was  acquired 
and  Is  held,  and  cannot  be  Ignored  by  the 
taxing  power  of  the  state  until  repealed,  or 
evaded  by  the  purchaser,  or  one  holding  un- 
der him,  whether  the  land  Is  patented  or  not 

The  judgment  Is  affirmed. 


SOMES  r.  AIN8WORTH  et  aL 

(Oonrt  of  OlTil  Appeals  of  Texas.     Feb.  26, 

1902.) 

LOAN  BT  WIFE— ACTION  TO  RBCOVHR-SBIP- 
AaATB  PROPKRTT. 
Where  money  procured  by  a  mortgage,  lu 
which  the  hnaband  joined,  on  the  separate  es- 
tate of  a  wife.  Is  loaned,  and  a  note  taken 
therefor,  such  money  aud  note  moat  be  presum- 
ed to  be  community  property,  for  which  she 
cannot  recover  alone,  in  the  absence  of  evi- 
dence that  when  the  money  was  so  procnred  by 
such  mortgage  it  was  the  intention  to  look  to 
her  separate  estate  alone  for  reimbursemeat 

Appeal  from  McLennan  county  court;  G. 
B.  Gerald,  Judge. 

Action  by  Pearl  Alnsworth  against  Mont 
Somes  and  others.  From  a  Judgment  for 
plaintiff,  defendant  Somes  appeals.  Se- 
vers ed. 

li.  W.  Oampbdl,  for  appellant 

FISELBB,  0.  J.  In  our  opinion,  the  note 
sued  on  was  the  separate  property  of  the 
appellee  Mrs.  Alnsworth.  As  to  this  ques- 
tion there  Is  no  conflict  In  the  evidence. 
Such  being  the  case,  all  the  defenses  Inter- 
posed by  the  appellant  must  fall;  and  the 
conclusion  we  reach  upon  this  subject  will 
authorize  an  affirmance  of  the  Judgment  be- 
low, without  reference  to  any  other  of  the 
questions  raised  in  the  assignments  of  er^ 
ror.  The  evidence  being  conclusive  upon 
this  point  the  defense  of  suretyship  inter- 
posed by  appellant  would  not  relieve  him 
from  liability  upon  the  note.  Whether  he 
was  the  principal  obligor  or  a  surety,  he 
would  be  liable  In  the  event  the  note  was  the 
separate  property  of  Mrs.  Alnsworth,  which 
we  find  to  be  the  case.    It  Is  not  alleged  that 


any  conduct  of  hers  released  the  SKteOant 
nor  Is  there  any  proof  upon  that  subject 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed.    Affirmed. 

On  Behearlng. 
(AprU  2,  1902.) 

The  OTlglnal  disposition  of  this  case  was 
rested  upon  the  conclusion  that  the  evidence 
shows  that  the  note  sued  upon  was  the  sep- 
arate property  of  appellee  Mrs.  Alnsworth. 
In  reaching  this  conclusion  we  relied  upon 
the  rule  announced  in  Ullmann  v.  Jaspar,  70 
Tex.  4S2,  7  S.  W.  783;  Evans  v.  Purhiton,  12 
Tex.  Civ.  App.  166,  84  S.  W.  350;  Parker  v. 
Fogarty  (Tex.  Civ.  App.)  23  8.  W.  700,  70S; 
and  Speers,  Mar.  Wom.  §«  228,  184,  143,  69. 
We  did  not  cite  these  cases  In  the  original 
opinion,  but  In  determining  the  case  in  con- 
sultation, we  considered  that  when  they  were 
applied  to  the  facts  an  affirmance  of  the 
Judgment  would  result  It  appears  that  the 
money  loaned  to  appellant  and  the  husband 
of  appellee,  and  others  that  were  boimd  upon 
the  note,  was  the  proceeds  of  a  loan  obtained 
by  Mrs.  Alnsworth  by  a  mortgage  upon  her 
separate  estate.  The  principle  decided  In  the 
cases  cited  is  to  the  effect  that  In  such  a  case, 
where  It  appears  that  the  intention  was  not 
to  hold  the  husband  bound  for  the  payment 
of  the  money  obtained  by  the  wife  from  a 
lender  to  whom  she  mortgaged  her  separate 
estate,  and  that  it  was  the  intention  to  look 
to  her  separate  estate  for  rdmbursement  the 
money  so  obtained  for  the  benefit  of  the  wife 
by  reason  of  the  mortgage  would  be  her  sep- 
arate funds,  and  when  loaned  to  others  the 
note  taken  in  evidence  thereof  would  occupy 
the  same  status.  A  review  of  the  evidence 
has  convinced  us  that  we  were  wrong  In  the 
concluslou  originally  reached.  All  the  evi- 
dence in  the  record  upon  this  subject  is  that 
the  money  loaned  to  appellant  and  to  othera 
bound  upon  the  note  sued  upon  by  tl>e  ap- 
pellee, was  procured  by  a  mortgage  of  her 
separate  property,  and  that  her  husband  join- 
ed In  that  mortgage.  Whether  the  husband 
was  at  that  time  insolvent  and  whether  the 
purpose  and  Intention  were  to  look  to  her 
separate  estate  for  reimbursement  the  evi- 
dence Is  silent  Upon  this  branch  of  the 
case,  we  have  had  some  difficulty  In  deter- 
mining whether  we  should  reverse,  or  reverse 
and  render  In  favor  of  appellant;  bat  In 
view  of  the  fact  that  the  testimony  upon 
this  subject  being  meager,  it  Is  more  than 
likely  that  other  evidence  will  be  Introdoced 
upon  another  trial,  more  sufficiently  explain- 
ing the  question  noticed,  we  have  concluded 
to  reverae  upon  the  ground  that  the  evidence 
Is  not  sufficient  to  sustain  the  Judgment  of 
the  trial  cotut  This  view  of  the  case  neces- 
sarily requires  us  to  pass  upon  the  assign- 
ments of  errors  which  were  not  disposed  of 
In  the  original  opinion. 

The  flrat  assignment  of  error  complains  of 
the  ruling  of  the  court  In  oTerrullng  the  de- 
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fendant'B  plea  In  abatement  to  the  right  of 
plaintiff,  Mrs.  Alnsworth,  to  maintain  this 
suit,  on  the  ground  that  the  note  In  contro- 
versy wa«  the  community  property  of  herself 
and  husband,  E.  M.  Alnsworth.  Under  the 
facts,  this  Issue  was  In  the  case,  and,  if  the 
evidence  upon  another  trial  is  in  the  same 
condition  as  now  shown  by  the  record,  the 
court  should  sustain  this  plea;  but  If  other 
facts  are  Introduced,  tending  to  show  that 
the  note  was  the  separate  property  of  Mrs. 
Alnsworth,  and  they  should  be  sufficient  to 
raise  an  issue  upon  that  question,  the  court 
should  submit  the  plea  in  abatement  to  the 
Jury.  If  the  jury  should  determine  that  the 
note  was  community  property,  the  right  of 
action  would  lie  alone  In  the  husband. 

We  can  dispose  of  the  remaining  assign- 
ments of  error  by  a  general  statement  of 
what  we  ccmcelve  to  be  the  law  that  should 
control  the  court  upon  another  trial  of  the 
case.  As  said  before,  if  the  facts  are  th« 
same  as  now  stated  In  the  record,  the  plain- 
tiff, Mrs.  Alnsworth,  could  not  maintain  this 
suit,  because  the  effect  of  the  evidence  does 
not  negative  the  presumption  that  the  note 
sued  upon  was  the  community  property  of 
her  and  her  husband.  If  the  pleadings  are 
■o  amended  as  to  permit  the  suit  to  progress 
in  the  name  of  the  husband,  in  the  event  it 
should  be  determined  that  the  note  in  contro- 
versy was  of  the  community  estate,  and  not 
the  separate  property  of  Mrs.  Alnsworth, 
then  the  iBsue  of  suretyship  asserted  by  the 
appellant  should  be  submitted.  If  the  note 
was  community  property,  and  the  appellant 
was  only  obligated  as  a  surety,  neither  the 
appellee  nor  her  husband  could  recover 
against  blm.  If  the  note  was  the  s^arate 
property  of  Mrs. '  Alnsworth,  the  appelant, 
although  a  surety,  would  be  liable  upon  It 
If  upon  another  trial  it  Is  a  controverted  fact 
whether  the  note  was  the  separate  property 
of  Mrs.  Alnsworth,  or  was  of  the  community 
estate  of  herself  and  husband,  and  the  jury 
or  court  should  determine  that  it  was  of  the 
latter  character,  then  the  Issue  raised  by  the 
charge,  set  out  under  appellant's  sixth  as- 
signment of  error,  should  be  submitted.  If 
It  should  be  determined  that  the  note  was 
the  separate  property  of  Mrs.  Alnsworth, 
then  It  should  not  be  submitted. 

Motion  for  rehearing  Is  granted,  and  Judg- 
ment reversed  and  cause  remanded. 


CLEVBNGEB  v.  MURBAT. 

(Court  of  Civil  Appeals  of  Texas.    March  12, 

1902.) 

CERTIORARI-JUSTICB  OP  THE  PEACE. 
Where  a  cause  la  decided  by  a  justice  of 
tb«  peace  on  conflicting  evidence,  there  cannot 
be  a  review  by  certiorari. 

Error  from  Nacogdoches  county  court;  V. 
R.  Middlebrook,  Judge. 


Suit  by  P.  H.  Murray  against  Joe  P. 
Clevenger.  Plaintiff  had  judgment  before  a 
justice  of  the  peace,  and  from  a  judgment  of 
the  county  court  dismissing  def endanf  s  writ 
of  certiorari  he  brings  error.    Affirmed. 

Blount  &  Garrison,  for  plaintiff  in  error. 
Geo.  F.  Ingraham,  for  defendant  in  error. 

FLT,  J.  This  suit  originated  In  a  justice 
court,  where  defendant  in  error  obtained  a 
judgment  for  $63.10  against  plaintiff  ta  er- 
ror. The  cause  was  taken  to  the  county  court 
by  a  writ  of  certiorari,  and  was  dismissed 
In  that  court  on  motiMi  of  the  defendant  in 
error,  and  from  the  order  of  dismissal  this 
writ  of  error  has  been  perfected.  The  nar- 
ration of  the  facts  in  the  petition  for  cer- 
tiorari shows  that  there  was  a  direct  conflict 
between  the  testimony  in  justice's  court,  and 
the  testimony  offered  by  defendant  in  error 
was  credited  by  the  justice  of  the  peace. 
There  is  do  attempt  to  show  wherein  any 
Injustice  was  done  plaintiff  in  error,  or  that 
the  justice  court  did  not  have  jurisdiction  of 
the  cause.  As  far  back  as  the  case  of  Adair 
T.  Graham,  17  Tex.  176,  it  was  held  that, 
where  the  justice  of  the  i)eace  decided  the 
cause  on  a  conflict  of  evidence,  the  petition 
for   certiorari  was  properly  dismissed. 

The  judgment  Is  affirmed. 

On  Motion  for  Rehearing. 
(April  9,  1902.) 

NEILL,  J.  It  Is  contended  In  this  motion 
that  our  opinion  Is  in  conflict  with  the  hold- 
ing of  this  court  in  Von  Koehrlng  v.  Schnei- 
der, 60  8.  W.  277.  In  that  case  the  petition 
for  certiorari  showed  no  conflict  In  the  evi- 
dence upon  the  trial  of  the  cause  in  the  jus- 
tice's court.  It  was  alleged  as  one  of  the 
grounds  for  the  writ  that  it  was  proven  upon 
the  trial  that  the  debt  sued  on  was  just,  due, 
and  unpaid,  and  that  defendant  Introduced 
in  evidence  a  forged  receipt  showing  its  pay- 
ment. This  was  alleged  to  be  all  tibie  evi- 
dence Introduced  upon  that  point  The  case, 
then,  as  shown  from  the  petition,  was  one 
where  judgment  was  entered  against  the 
plaintiff,  where  the  uncontroverted  evidence 
established  his  demand,  upon  a  purported 
receipt  the  forgery  of  which  was  neither 
coi^ested  nor  denied.  It  was  held,  if  that 
were  all  the  evidence  of  payment  that  a 
vital  and  material  error  was  shown  by  the 
averments  in  the  petition.  In  the  case  at 
bar  the  petition  for  certiorari  shows  there 
was  a  direct  conffict  in  the  testimony  upon 
the  trial  before  the  justice,  and  upon  the 
authority  of  Adair  v.  Graham,  17  Tex.  176, 
we  held  that  the  petition  neither  disclosed 
a  material  error,  nor  that  Injustice  had  been 
done   appellant 

The  motion  is  overruled. 
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DRAKE  et  nx.  r.  HiAGAN  et  al. 
(Supreme  Court  of  Tennessee.    Jtcu.  25,  1902.) 

RBAIi  aSTATE  AOENT— DUTY  TO  RSPAI&— 
DBFECTS— WARNING. 
A  declaration  alleged  that  defendant,  aa 
.aicent  of  the  owner,  wno  resided  In  a  distant 
county,  had  full  control  of  certain  premises, 
which,  as  such  agent,  he  leased  to  plaintiff; 
that  a  certain  drain  thereon  covered  with  plank 
was  out  of  repair,  and  because  of  sncb  defect 
plaintiff  fell  into  the  drain,  and  was  injured; 
that  it  was  defendant's  duty  to  ke«>  the  pran- 
ises  in  repair,  and  to  warn  plaintiff  of  the  de-  i 
feet,  and  that  he  did  not  do  so,  though  he 
knew,  or  should  bare  known,  of  the  conditioa 
of  the  drain.  Held,  that  the  declaration  tail- 
ed to  state  a  cause  of  action,  since  no  facts  are 
alleged  showing  it  to  be  defendant's  duty  ei- 
ther to  make  repairs  or  give  warning  of  de- 
fects, and  such  duties  are  not  imposed  on  an 
agent  by  law. 

Appeal  from  circuit  court,  Davidson  coan- 
ty;  Jno.  W.  Childress,  Judge. 

Action  by  Lee  Drake  and  wife  against  A. 
M.  Hagan  and  another.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

Rutherford  &  Rutherford,  for  appellants. 
A.  C.  Merrltt  and  W.  R.  Chambers,  for  ap- 
Itellee  A.  M.  Hagan. 

McALISTER,  J.  This  cause  was  decided 
on  demurrer,  and  is  now  before  us  on  the 
sufficiency  of  the  declaration.  The  demurrer 
was  sustained  In  the  court  b^ow,  and  the 
suit  dismissed.  The  declaration  alleges  that 
defendant  A.  M.  Hagan,  as  a  real  estate 
agent,  had  charge  of  a  house  and  lot  belong- 
ing to  his  codefendant,  Mrs.  C.  H.  Hagan, 
leasing  the  same  to  tenants  and  collecting 
rents;  that  It  was  the  duty  of  both  defend- 
ants to  keep  the  premises  In  good  r^>alr  and 
In  a  safe  and  habitable  condition,  and  no- 
tify tenants  of  defective  and  dangerous  pla- 
ces on  the  premises;  that  a  certain  drain  or 
sewer  covered  with  planks  was  out  of  re- 
pair on  the  premises;  that  defendants  knew, 
or  by  reasonable  care  could  have  known,  of 
said  defect  and  concealed  the  same  from 
plaintiffs  when  they  moved  Into  the  prem- 
ises, and  failed  to  notify  them  of  the  same 
at  that  time  or  afterwards;  that  plaintiff 
Eknma  Drake  fell  Into  the  drain  in  conse- 
quence of  its  defective  condition,  and  sus- 
tained personal  Injuries.  A  nonsuit  was 
taken  In  the  court  below  as  to  Mrs.  0.  H. 
Hagan,  the  owner  of  the  premises.  An 
amended  declaration  was  filed,  reciting  the 
fact  that  Mrs.  Hagan  resided  in  Shelby  coun- 
ty, and  charging  that  defendant  A.  M.  Ha- 
gan was  In  as  full  and  complete  control  of 
the  premises  as  if  he  were  owner.  The 
gravamen  of  the  action  was  then  charged  In 
this  court  substantially  as  laid  In  the  first 
court  The  defendant  A.  M.  Hagan,  the 
agent,  demurred  to  the  declaration,  on  the 
ground  that  it  shows  on  Its  face  that  A.  M. 
Hagan  leased  the  premises  to  plaintiff  as 
agent  of  Mrs.  C.  H.  Hagan,  and  it  falls  to 
state  any  facts  showing  It  to  be  the  duty  of 
defendant,  as  agent,  to  keep  said  premises  In 


r^mlr,  or  to  point  out  defects  therein  to 
tenants.  It  Is  true  the  declaration  alleges 
that  it  was  the  duty  of  the  agent  to  keep  the 
premises  In  repair  and  point  out  dangerous 
places  to  tenants,  but  this  was  merely  the 
statement  of  a  legal  conclusion,  since  no 
facts  are  stated  In  the  declaration  charging 
the  agent  with  any  such  duty,  and  at  most 
the  facts  stated  simply  charge  the  agent  with 
nonfeasance,  and  not  with  misfeasance  or 
malfeasance.  "A  bare  allegation  of  duty 
alone  is  insufficient,  without  an  allegation  of 
facts  sufficient  to  create  the  duly,  the  obli- 
gation being  but  an  inference  of  law  arising 
from  the  facts."  12  Am.  &  Eng.  Enc.  PI.  & 
Prac.  p.  1040.  "The  allegation  of  duty, 
standing  alone,  will  not  sustain  or  aid  a 
pleading.  The  sufficiency  of  the  pleading  or 
declaration  must  be  determined  upon  the 
facto  from  which  the  duty  Is  deduced." 
Black,  Proof  &  PI.  Ace.  Cos.  t  150,  note  8. 
It  will  be  observed  that  the  declaration  here- 
in does  not  allege  misfeasance  or  any  pos- 
itive wrong  on  the  part  of  the  agent,  but 
only  that  he  failed  to  repair  and  give  no- 
tice of  the  dangerous  condition  of  the  prem- 
ises. We  think  the  law  Is  well  setUed  that 
the  agent  la  not  liable  under  such  circum- 
stances. The  rule  is  well  stated  by  Mr.  Me- 
chem  In  his  work  on  Agency,  viz.,  "As  has 
been  seen,  it  la  the  general  rule  that  an  agent 
is  not  liable  to  third  persons  for  Injuries 
received  by  them  In  consequence  of  his  not 
performing  some  dul7  which  he  owed  to  his 
principal."  The  rule,  and  the  reason  for  it, 
are  well  stated  In  a  recent  case  In  Louisiana: 
"At  common  law,  an  agent  Is  personally  re- 
sponsible to  third  parties  for  doing  some- 
thing which  he  ought  not  to  have  done,  but 
not  for  not  doing  something  which  he  ought 
to  have  done;  the  agent,  in  the  latter  case, 
being  liable  to  his  principal  only.  For  non- 
feasance, or  mere  neglect  in  the  performance 
of  duty,  the  responsibility  therefor  must 
arise  from  some  express  or  Implied  obliga- 
tion between  particular  parties  standing  in 
privity  of  law  o^  contract  with  each  other. 
No  man  Is  bound  to  answer  for  such  viola- 
tion of  duty  or  obligation  except  to  those  to 
whom  he  has  become  dlrectiy  bound  or 
amenable  for  his  conduct.  •  •  •  An 
agent  is  not  responsible  to  third  persons  for 
any  negligence  in  the  performance  of  duties 
devolving  upon  him  purely  from  his  agency, 
since  he  cannot  as  agent  be  subject  to  any 
obligations  toward  third  persons,  other  than 
those  of  his  principal.  Those  duties  are  not 
Imposed  upon  him  by  law.  He  has  agreed 
with  no  one  except  his  principal  to  perform 
them.  In  falling  to  do  so,  he  wrongs  no  one 
but  his  principal, 'who  alone  can  hold  him 
responsible."  "In  determining  the  liability 
of  an  agent  to  third  persons  for  damages  re- 
sulting from  his  conduct  as  agent  a  distinc- 
tion is  usually  drawn  between  those  cases  In 
which  the  injury  complained  of  Is  the  re- 
sult of  mere  nonfeasance  or  omission  of  duty 
on  the  part  of  the  agent  in  the  course  of  his 
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emidoyment,  wb^e  such  default  does  not 
amooot  to  misfeasance,  and  those  In  which 
the  Injxtry  arises  from  some  act  of  misfea- 
sance or  positive  wrong  on  hla  part"  "With 
reference  to  the  former  class  of  cases,  the 
established  doctrine  Is  that  the  agenfs  lia- 
bility Is  solely  to  his  principal,  there  being 
no  privily  between  him  and  tiilrd  persons, 
but  only  between  him  and  his  principal. 
Hence,  as  to  all  such  n^llgence  and  omis- 
sions of  duty,  the  agent  Is  not  liable  to  third 
persons,  hut  the  general  maxim  of  respondeat 
superior  applies."  1  Am.  &'£2ng.  Ehic.  Law 
<2d  Ed.)  p.  1131;  Shear.  &.  R.  Neg.  (5th  Bd.) 
i  243.  Lord  Holt  In  Lane  y.  Cotton,  12  Mod. 
48S,  said  that  for  neglect  In  an  agent  there 
Is  no  remedy  against  him,  because  his  neg- 
lect Is  only  chargeable  on  his  master  or  prin- 
cipal. But  for  a  misfeasance  an  action  will 
lie  against  a  servant  or  deputy,  not  as  a 
servant  or  deputy,  but  as  a  wrongdoer.  The 
dedslons  of  this  court  announce  the  same 
rule.  Ehrwin  v.  Davenport  9  Helsk.  46;  El- 
more T.  Brooks,  6  Helsk.  48;  Deaderlck  v. 
Bank,  100  Tenn.  45^^61,  46  S.  W.  786.  The 
authorities  cited  from  other  states,  which 
apparently  announce  a  contrary  rule,  are  not 
In  accord  with  our  decisions. 
The  result  Is,  the  Judgment  la  affirmed. 


SAUNDERS  V.  SA-VAaH. 

(Supreme  Coart  of  Tenuessee.    March  1, 1002L) 

TITI.B  OF  ACT-HXPRESSION  OF  SUBJECT 
IN  TITLE. 

Acts  1871,  c.  12S  (Shannon's  Code,  H 
4CS6&-466e),  entitled  "An  act  authorizing  par- 
ties defendant  In  certain  actions  to  aev^r,  and 
to  have  the  cause,  as  to  themselTes,  transfer- 
red to  the  county  of  their  residence,"  and  pro- 
viding that  it  shall  apply  to  actions  for  dam- 
ages to  the  character  of  an  individaal  In  which 
there  is  only  one  defendant  ia  repugnant  to 
Const  art  11,  I  17,  as  embracing  more  than 
the  subject  expressed  in  the  title. 

Api>eal  from  circuit  court  Warren  comity; 
M.  D.  Smallman,  Judge. 

Actl(m  by  Nardssa  P.  Saunders  against 
John  H.  Savage.  There  was  a  Judgment  for 
defendant  and  plaintiff  appeals.    Reversed. 

Colyar,  Daniel  &  Stockell,  for  appellant 
John  P.  Helms,  for  appeUee. 

BEARD,  J.  This  Is  an  action  of  libel 
brought  by  the  plaintiff  against  the  defend- 
ant. In  which  It  Is  alleged  that  the  defend- 
ant In  an  answer  and  cross  bill  filed  In  a 
cause  instituted  against  him  in  the  chancery 
conit  of  White  county  by  the  plaintiff  had, 
without  probable  cause,  maliciously,  wanton- 
ly, and  falsely  uttered  certain  grossly  de- 
famatory words  of  and  concerning  her,  to 
her  damage  |60,000.  The  present  action  was 
begun  In  the  circuit  court  of  Davidson  coun- 
ty, within  whose  Jurisdiction  the  defendant 
was  when  the  summons  was  served  xipoa 
bim.  To  the  declaration  In  the  case  the  de- 
fendant ffled  a  demurrer,  but  before  action 


was  taken  on  it  he  presented  a  petition  to 
tlie  court  In  which  be  averred  that  be  was 
a  citizen  of  Warren  county,  Tenn.,  and  as 
such  was  entitled  to  have  the  cause  trans- 
ferred to  the  circuit  court  of  that  county  for 
trial,  under  and  by  virtue  of  the  terms  of 
chapter  126  of  the  Acts  of  1871,  carried  Into 
Shannon's  Code  from  sections  4559  to  4566, 
Inclusive,  and  praying  that  an  order  be  en- 
tered transferring  It  to  that  court  for  triaU 
Over  the  objection  of  the  plaintiff  below,  it 
was  BO  ordered.  The  record  was  tboreupon 
transmitted  to  the  circuit  court  of  Warren 
county,  and  the  case  there  docketed.  Subse- 
quently the  demurrer  was  argued,  and  the 
trial  Judge,  sustaining  Its  fourth  ground,  dis- 
missed the  suit  The  plaintiff  has  brought 
up  the  cause  by  an  appeal  In  the  nature  of 
a  writ  of  error,  and  assigns  as  reasons  for 
reversal  the  action  of  the  circuit  court  of 
Davidson  coun^  In  ordering  the  removal  of 
the  cause,  and  that  of  the  trial  Judge  In 
Warren  county  In  sustaining  the  demurrer. 
The  act  of  1871  under  which  the  removal 
was  effected  is  assailed  as  unconstitutional 
on  a  number  of  grounds.  Only  one  of  the 
grounds  will  be  considered  by  us,  as  its  de- 
termination will  be  decisive  of  the  contenti<Mt 
of  plaintiff.  The  act  is  entitled  "An  act  au- 
thorizing parties  defendant  In  certain  actions 
to  sever,  and  to  have  the  cause,  as  to  them- 
selves, transferred  (o  the  county  of  their 
residence."  The  first  section  of  the  act  pro- 
vides "that  In  all  suits  for  damage  done 
the  character  of  any  person  •  •  •  each 
defendant  therein,  if  there  be  more  than  one, 

•  •   •   shall  have  the  right   •    •    •   to  sever 

*  *  *  and  have  the  suit  as  to  himself 
separately  tried.  •  •  •"  The  provision  of 
the  second  section  is  as  follows:  "That  In 
all  causes  now  pending  or  that  may  be  here- 
after Instituted  in  any  of  the  courts  of  this 
state,  wherein  any  one  or  more  of  the  de- 
fendants thereto,  shall  avail  themselves  of 
the  right  to  sever,  •  •  •  then  •  •  • 
any  defendant  so  severing  who  may  have 
been  at  the  commencement  of  the  suit  a  res- 
ident of  any  other  county  of  the  state  than 
the  one  wherein  jsald  suit  Is  pending  •  •  • 
shall  be  entltied  to  have  the  cause  as  to 
himself  removed  to  the  county  of  his  resi- 
dence." The  remainder  of  the  section  and 
section  8  provide  the  mode  by  which  this 
removal  Is  accomplished,  while  section  4 
grants  an  appeal  to  this  court  from  the  ac- 
tion of  the  court  In  failing  or  refusing  to 
make  the  order  for  the  transfer  in  a  case 
covered  by  section  2  of  tbe  act  It  will  be 
observed  that  none  of  tbe  sections  already 
referred  to  apply  to  tbe  case  of  the  defend- 
ant below,  as  be  was  the  sole  defendant,  and 
there  could  be  no  order  of  severance,  which, 
under  section  2,  precedes  the  application  for 
a  removal  to  tbe  county  of  the  petitioner's 
residence.  But  the  right  of  removal  Is  rest- 
ed upon  section  6,  which  Is  as  follows:  "Be 
It  further  enacted,  that  the  benefits  of  this 
act  shall  apply  to  and  have  full  force  and 
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effect  In  aJl  anlti  for  damagea  done  the 
charact»  of  any  individual,  where  there  Is 
only  one  defendant,  so  far  as  said  act  ap- 
plies to  the  removal  of  causes  to  the  county 
of  the  defendant's  residence,  and  in  all  such 
causes  now  pending  (»  that  may  hereafter 
be  brought  against  any  person  in  any  coun- 
ty not  of  his  own  residence,  such  person  or 
defendant  shall  be  entitled  in  the  same  man- 
ner and  with  all  the  rights  and  privileges 
specified  and  granted  herein  to  defendants 
where  a  severance  occurs  to  have  said  cause 
removed  to  the  county  of  his  residence  and 
there  tried  as  if  originally  instituted  in  such 
county."  This  section  unquestionably  Jus- 
tified the  action  of  the  circuit  court  of  David- 
son county  in  ordering  the  removal  in  this 
cause,  if  valid;  and  the  question  Is,  was  the 
section  constitutionally  enacted?  We  think 
not  Leaving  out  of  view  other  objections, 
we  are  satisfied  that  the  act  cannot  be  sus- 
tained. Inasmuch  as  the  section  under  which 
this  removal  was  made  is  outside  the  title, 
and  Is  not  in  any  sense  germane  to  the 
subject  suggested  by  the  title.  This  "author- 
izes parties  defendant  in  certain  actions  to 
sever,  and  to  have  the  cause,  as  to  them- 
selves, transferred  to  the  county  of  their 
residence."  By  its  terms  tt  embraces  only 
actions  where  two  or  more  are  defendants; 
for,  unless  there  be  more  than  one  defendant, 
there  is  no  room  for  severance.  And  so  sec- 
tions 1,  2,  S,  and  4  contemplate  an  applica- 
tion of  this  statutory  rule  only  where  the 
action  is  against  two  or  more,  and  they  fall 
direcUy  within  the  llmiti  of  the  title.  But  it 
is  otherwise  as  to  section  5.  This  seems  to 
have  been  added  as  an  afterthought  It 
would  appear  clear  that  it  was  not  a  part 
of  the  original  plan,  but  was  added  after 
this  had  been  perfected.  That  contemplat- 
ed and  provided  a  remedy  for  a  defendant 
who,  associated  with  another  defendant  or 
other  defendants,  was  sued  for  defamation 
of  character,  while  section  5  gives  the  ben- 
efits of  the  act  to  a  defendant  who  stands 
alone  In  such  an  action.  The  title  is  re- 
strictive, and  by  no  rule  of  obstruction  can 
be  made  to  embrace  an  action  for  defamation 
of  character  brought  against  a  single  defend- 
ant No  reason  can  be  suggested  for  a  dis- 
tinction between  the  two  cases.  If  it  was 
proper  to  provide  the  remedy  of  removal  tn 
the  one.  It  was  equally  so  in  the  other,  case, 
but  this  could  only  be  done  within  the  con- 
stitutional provision,  which  Is  as  follows: 
"No  bill  shall  become  a  law  which  em- 
braces more  than  one  subject  that  subject 
to  be  expressed  in  the  title."  Const,  art  11, 
f  17.  Illustrations  of  statutes  held  to  be 
void  becatise  of  a  violation  of  this  clause 
or  section  may  be  found  in  State  v.  Bradt 
103  Tenn.  584,  53  S.  W.  942,  and  Hyman  v. 
State,  87  Tenn.  100,  9  S.  W.  872.  1  L,  R,  A. 
497.  Upon  an  examination  it  wlU  be  found 
that  the  sections  of  the  acta,  the  subject 
of  controversy  in  these  cases,  were  not  more 
foreign  to  their  respective  titles  than  Is  the 


section  In  the  act  which  Is  presented  for 
consideration  in  this  case. 

It  is  settled,  beyond  debate,  that  the  con- 
8tltati(n>al  provision  quoted  above  "Is  man- 
datory, as  to  the  singleness  of  the  subject  of 
the  bill,  and  as  to  the  expression  of  that 
subject  In  the  title;  and  if  a  given  bill  em- 
braces two  subjects,  or  but  one  subject  and 
It  is  not  expressed  in  the  title,  the  attempted 
legislation  is  Invalid  In  toto."  State  v. 
SchUtz  Brewhig  Co.,  104  Tenn.  715,  69  S.  W. 
1033,  78  Am.  St  Bepi  941.  Upon  the  au- 
thority of  the  cases— many  of  which  are  cited 
—In  the  opinion  from  which  this  quotation 
Is  made,  construing  this  provision  of  the  con- 
stitution, we  are  conotrained  to  hold  the  act 
in  questlui  void.  This  being  so,  the  action 
of  the  circuit  court  of  Warren  county  co  tbe 
demurrer  was  coram  non  Judice.  Its  Judg- 
ment is  therefwe  reversed,  and  tbe  case  will 
be  remanded  to  that  court  with  the  dbrec- 
tion  that  the  record  be  transmitted  to  the  cir- 
cuit court  of  Davidson  county,  where  the  de- 
murrer will  be  acted  upon,  and  sndi  other 
steps  be  taken  as  may  be  necessary  or  proper 
In  the  cause. 


LOTJISVILIiB  &  N.  B.  00.  T.  KLTMAN. 

(Supreme  Conrt  of  Tennessee.     Feb.  8,  1902.) 

CARRIERS  OF  PASBBNOKR8-TTCKEITS— COMTIN- 

DOUS  PASSAQE— EJBCnON  FROK 

TRAIN— DEFENSE. 

1.  In  the  absence  of  any  agreement  to  the 
contrary,  the  purchaser  of  a  full-fare  railroad 
ticket  though  entitled  to  a  passage  unlimited 
as  to  time,  is  entitled  to  but  a  continaoas  pas- 
sage; and  he  has  no  right  to  stop  over  at  an 
intermediate  station,  and  afterwards  demand 
the  completioo  of  the  contract  on  a  later  train. 

2.  In  an  action  by  a  passenger  for  attempted 
ejection  of  him  from  a  train,  the  defoise  that 
the  ticket  presented  by  the  passenger  was  in- 
valid (being  good  for  only  one  continuous  pas- 
sage) is  not  inconsistent  with  the  claim  by  de- 
fendant's conductor  at  the  time  of  the  attempt- 
ed ejection  that  the  ticket  was  "out  of  date.' 

Appeal  from  circuit  court  Davidson  coun- 
ty:  Jno.  W.  Childress,  Judge. 

Action  by  Solomon  Elyman  against  the 
Louisville  &  Nashville  Ballroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Smith  &  Maddin,  for  appellant  Washing- 
ton, Allen  &  Bains  and  Jas.  A.  Byan,  for  ap- 
pellee. 

CALDWELU  X  Tbe  line  of  the  Hender- 
son Division  of  the  Louisville  &  Nashville 
Railroad  Company,  running  north  and  south, 
crosses  the  line  of  its  Memphis  Division, 
which  runs  east  and  west  at  Guthrie,  Ky. 
Russellvllle,  Ky.,  is  on  the  former  line,  east 
of  the  intersection;  and  Nashville,  Tmn..  is 
on  the  latter  line,  south  of  the  intersection. 
Passengers  going  from  one  of  these  points 
to  the  other  must  change  cars  and  have  some 
delay  at  Guthrie,  the  place  of  Intersection. 
August  10,  1808,  the  plaintiff,  Solomon  Kly- 
man,  took  passage  at  Russellvllle  for  Nash- 
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vllle;  and,  wblle  awaiting  the  Nashville 
bound  train  at  Guthrie,  he  received  a  mes- 
Bsge  calling  him  in  the  opposite  direction,  to 
MadlsonTllle,  Ky.,  whence  he  went  to  Lcnls- 
TlUe,  K7.,  and  thence  to  Russellville,  and  on 
to  Guthrie  again  by  the  same  route  as  be- 
fore. After  this,  on  Augnst  29th  of  same 
year,  be  boarded  the  train  at  Guthrie  and 
resumed  his  journey  to  Nashville.  The  con- 
ductor challenged  his  ticket,  and,  upon  bis 
refusal  to  pay  fare,  stopped  the  train,  and 
was  In  the  act  of  forcibly  ejecting  him, 
when  a  fellow  passenger  paid  his  fare  for 
him,  and  he  was  carried  safely  to  his  desti- 
nation. A  few  moments  after  his  fare  was 
paid  he  exhibited  a  large  amount  of  money, 
and  repaid  the  gentleman  who  bad  kindly 
advanced  the  fare  for  him.  This  suit  was 
brought  to  recover  damages  for  the  attempt- 
ed ejection,  verdict  and  Judgment  were  ren- 
dered for  ilSO  In  the  plaintiff's  favor,  and 
the  defendant  appealed  in  error. 

The  rejected  ticket  was  Issued  19  days 
before  presentation.  It  was  a  flrst-class, 
regular,  full-rate  ticket,  calling  for  Nashville 
as  the  point  of  destination.  It  was  lost  be- 
fore the  trial,  and  the  witnesses,  while  agree- 
ing as  to  the  facts  Just  stated,  were  not  In 
harmony  as  to  the  place  of  issuance.  The 
plaintiff  testified  that  he  bought  a  ticket 
from  Russellville  to  Guthrie,  and  used  it 
and  that  while  waiting  at  Guthrie,  and  be- 
fore called  to  MadlsonvUle,  be  bought  the 
ticket  now  in  question,  from  Guthrie  to 
NashvUle,  and  kept  it  in  his  pocket  until 
presetted,  19  days  later;  but  the  defendant's 
witneeses  testified  that  It  was  Issued  at 
RussdMUe,  and  used  and  punched  to  Guth- 
rie on  the  day  of  issuance.  The  plaintiff 
contended  below,  and  contends  here,  that 
the  ticket,  being  flrst-class,  regular,  and  full- 
rate,  was  good  for  passage  when  presented, 
whether  issued  at  the  one  place  or  the  other; 
wbUe  the  defendant  denied  there,  and  de- 
nies here,  that  it  was  then  good,  If  Issued  at 
Russellville,  and  not  presented  on  next  train 
to  Nashville  after  being  used  to  Guthrie. 
The  trial  Judge  took  the  plalntifT's  view,  and 
charged  the  Jury  as  follows:  "That  if  the 
plaintiff  purchased  a  ticket  at  Guthrie  for 
Nashville,  and  paid  full  fare  for  it,  or  If  he 
purchased  It  at  Russellville  for  Nashville,  via 
Guthrie,  as  the  road  ran,  at  the  full  fare, 
that  be  was  entitled  to  transportation  from 
RussellviHe  or  from  Guthrie  to  Nashville  up- 
on the  same,  no  matter  when  presented;  and 
if  the  defendant  company,  through  its  con- 
ductor, refused  to  accept  the  same  for  pas- 
sage from  Guthrie  to  Nashville  when  of- 
fered and  presented  by  plaintiff,  and  the 
conductor  thereupon  proceeded  to  eject,  or 
attempted  to  eject,  the  plaintiff  from  the 
train,  such  action  qn  his  part  was  contrary 
to  law,  and  that  defendant  would  be  liable 
for  such."  This  instruction,  when  applied, 
as  It  must  be,  to  the  facts  and  contentions 
heretofore  recited,  is  erroneous  in  Its  alter- 
native supposition.    The  ticket  was  not  good 


for  transportation  to  NaiAville  when  pre- 
sented. If  Issued  in  ordinary  form  at  Russell- 
ville, and  used  to  Guthrie  19  days  previous- 
ly. Such  a  ticket  if  issued,  was  good  only 
for  a  continuous  passage  from  Russellville  to 
Nashville  by  such  connection  as  was  made 
by  the  company's  trains  at  Guthrie;  and  the 
plaintiff,  having  elected,  if  be  did,  to  begin 
his  Journey  on  the  day  of  Issuance,  was  le- 
gally bound  to  finish  it  by  the  first  suitable 
train  from  Guthrie  after  his  arrival  there. 
The  contract  Indicated  by  such  a  ticket  was. 
In  the  absence  of  an  agreement  to  the  con- 
trary, an  entirety;  and,  when  performance 
was  once  commenced,  both  passenger  and 
carrier  were  legally  obliged  to  continue  It 
until  completed.  The  contract  operated  on 
both  alike.  It  gave  the  imssenger  no  more 
power  to  break  his  Journey  into  parts 
against  the  company's  will  than  it  gave  the 
company  to  do  the  same  thing  against  his 
will.  It  gave  neither  the  right  of  severance 
and  piecemeal  performance  without  the  con- 
sent of  the  other,  and  no  consent  is  shown 
or  claimed.  The  purchase  of  a  full-rate, 
through  ticket  from  Russellville  to  Nash- 
ville, If  made  by  the  plaintiff,  entitled  him, 
under  the  authority  of  Railroad  Co.  v.  Tur- 
ner, 100  Tenn.  214.  47  S.  W.  223,  to  elect 
when  he  would  begin  his  Journey;  but  it 
did  not  entitle  him,  under  that  or  any  other 
authority  of  which  we  are  aware,  to  subdi- 
vide his  Journey  at  will,  or,  when  started,  to 
go  otherwise  than  continuously  from  initial 
point  to  ultimate  destination.  The  law  im- 
plies the  right  of  an  election  between  times 
for  embarkation  from  the  very  sale  of  such  a 
ticket;  and  it  likewise,  for  a  similar  reason, 
Implies  the  duty  of  continuous  passage,  from 
the  very  fact  of  its  commencement  As  the 
sale  of  such  a  ticket  nothing  else  being  said, 
affords  an  inference  that  the  purchaser  may 
start  when  he  pleases,  so  his  starting,  with- 
out an  agreement  to  the  contrary,  affords 
an  inference  that  be  will  go  directly  to  the 
end  of  his  Journey.  The  company  must  re- 
ceive him  upon  its  regular  train  whenever 
he  sees  fit  to  start  and,  having  started,  he 
must  make  a  continuous  passage;  no  agree- 
ment to  the  contrary  having  been  made  in 
either  Instance.  These  rights  and  duties  lie 
at  the  foundation  of  the  contract  and  are 
reciprocal. 

Only  a  few  of  the  many  authorltieB  upon 
the  subject  will  be  dted:  "The  performance 
of  the  contract  for  carriage  evidenced  by  the 
ticket  It  has  been  held,  must  be  demanded 
by  its  holder  as  an  entirety,  when  there  is 
no  express  agreement  upon  the  subject  on 
the  ticket  or  with  the  agent  of  the  company, 
with  competent  authority  to  make  it  If, 
therefore,  by  Its  terms,  the  ticket  is  for  pas- 
sage from  one  point  to  another,  when  the 
Journey  has  been  once  commenced  it  must 
be  continued  without  Intermission  nntil  the 
destination  named  in  the  ticket  has  been 
reached;  and  the  passenger  cannot  claim  the 
right  to  stop  at  any  intermediate  place,  and 
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continue  his  trip  upon  a  subsequent  train  of 
the  same  company  with  the  same  ticket,  un- 
less the  carrier  has  failed  to  carry  him  with 
that  reasonable  dispatch  which  he  had  the 
right  to  demand."  Hutch.  Carr.  (2d  Ed.)  p. 
668,  S  575.  "As  a  general  rule,  one  who  pur- 
chases a  through  ticket  is  bound  to  pursue 
the  usual  and  direct  route  over  the  compa- 
ny's road,  and  is  not  entitled  to  go  by  way 
of  a  longer  and  more  circuitous  line  owned 
by  the  same  company;  nor  is  he  entitled  to 
stop  over  on  the  way,  unless  given  that 
prlTUege."  4  EUlott,  R.  R.  p.  2485,  }  15Q6. 
"A  passenger,  having  used  a  through  ticket 
to  an  intermediate  station,  has  no  right  on 
such  ticket  to  resume  his  Journey."  Bay, 
CaiT.  p.  620.  These  authors  are  supported 
by  the  adjudged  cases  which  they  cite  and 
others.  In  Wyman  v.  Railroad  Co.,  34  Minn. 
210,  25  N.  W.  349,  the  court  said:  "The  gen- 
ial mle,  in  the  absence  of  any  statute  chan- 
ging it.  Is  that  the  contract  of  conveyance 
between  a  carrier  and  a  passenger  is  an  en- 
tirety. Neither  imrty  can  require  the  other 
to  perform  it  in  parts.  Where  a  passenger 
has  selected  his  train,  and  entered  It,  and 
conunenced  his  Journey,  he  has  no  right  to 
leave  it  at  an  Intermediate  point  without  the 
carrier's  consent,  and  afterward  demand  the 
contract  be  completed  on  another  train." 
One  of  the  beadnotes  to  the  case  of  Hatten 
V.  Railroad  Co.,  39  Ohio  St.  375,  as  reported 
In  13  Am.  &  Eng.  B.  Cas.  53,  is  as  follows: 
"In  the  absence  of  any  agreement,  rule,  or 
regulation  to  the  contrary,  the  obligation  cre- 
ated by  the  sale  of  the  ticket  was  for  one 
ctHitlnuous  passage;  and.  If  the  passenger 
voluntarily  left  the  train  at  an  intermediate 
station  while  the  carrier  was  engaged  in  the 
performance  of  the  contract,  he  thereby  re- 
leased It  from  further  performance,  and  had 
no  right  to  demand  such  performance  on  an- 
other train  or  at  anotlier  time."  The  rule, 
with  the  reason  for  it,  is  stated  In  another 
case  in  these  words,  viz.:  "The  contract  be- 
tween the  parties  is  that  upon  the  payment 
of  fare  the  company  undertakes  to  carry  the 
passenger  to  the  point  named,  and  he  Is  fur- 
nished with  the  ticket  as  evidence  that  he 
has  paid  the  required  fare,  and  is  entitled  to 
be  carried  to  the  place  named.  When  the 
passenger  has  once  elected  the  train  on  which 
he  is  to  be  transported,  and  entered  upon  his 
Journey,  he  has  no  right,  unless  the  contract 
has  been  modified  by  competent  authority,  to 
leave  the  train  at  a  way  station,  and  thien 
take  another  train  on  which  to  complete  his 
Journey,  but  Is  bound  by  the  contract  to  pro- 
ceed directly  to  the  place  to  which  the  con- 
tract entitled  him  to  be  taken.  Having  once 
made  his  election  of  the  train,  and  entered 
upon  the  Journey,  he  cannot  leave  that  train, 
while  it  is  [operated]  in  a  reasonable  man- 
ner in  the  undertaking  of  the  carrier,  and  en- 
ter another  train,  without  violating  the  con- 
tract he  has  entered  into  with  the  company." 
McClure  v.  Railroad  Co..  34  Md.  532.  6  Am. 
Rep.  345.    Adjudications  to  the  same  eCtect 


could  be  multiplied  at  great  length,  but  that 
Is  not  necessary.  Many  of  the  other  cases 
are  collected  In  a  footnote  to  Walker  v.  Rail- 
road Co.,  16  Am.  &  Eng.  R.  Cas.  386  (s.  c. 
15  Mo.  App.  333).  It  is  due  to  say  that  we 
are  not  dealing  in  this  case  with  a  coupon 
ticket,  in  respect  of  which,  as  a  whole,  the 
rule  Is  different;  allowing,  as  It  does,  as 
many  breaches  in  the  Journey,  or  as  many 
stop-overs,  as  there  are  coupons.  Of  such  a 
ticket,  each  coupon  is  said  to  stand  as  a  sepa- 
rate ticket  between  its  own  initial  and  ulti- 
mate points;  and  passage  ui>on  any  particu- 
lar coupon,  when  begun,  is  required  to  con- 
tinue to  its  end,  unless  otherwise  agreed. 
The  authorities  upon  the  use  of  the  coupon 
ticket  fllustrate  and  re-enforce  the  doctrine 
herein  applied  to  the  case  in  hand.  Hutch. 
Carr.  i  577,  says:  "A  wdl-recognized  dis- 
tinction exists,  however,  between  the  ordi- 
nary ticket  of  the  carrier,  which  binds  it  to 
carry  from  point  to  point  upon  Its  own  road, 
and  tickets  which  entitle  the  holder  not  only 
to  passage  over  the  line  of  the  comi>any  Is- 
suing them,  but  also  over  other  connecting 
lines  over  which  It  is  necessary  for  him  to 
pass  in  order  to  reach  his  destination,  and 
which  are  issued  in  what  Is  called  tlie  'cou- 
pon form,'  and  are  denominated  'coupon  tick- 
ets.' When  the  carriage  contemplated  is 
confined  to  the  line  which  Issues  the  ticket, 
it  is  a  contract  solely  with  that  line  to  carry 
the  holder  according  to  its  terms;  and,  when 
the  transportation  is  onoe  begun,  both  par- 
ties are  held  to  a  continnous  performance  un- 
til it  is  completed,  unless  otherwise  agreed." 
Anotha  learned  author  employs  this  lan- 
guage, namely:  "As  we  shall  see,  a  through 
ticket  over  several  lines  does  not  require  the 
passenger  to  make  a  continuous  trip  over  all 
such  lines  without  stopping;  but  it  does  us- 
ually require  him,  after  he  has  commenced 
his  Journey  on  any  one  of  them,  to  complete 
It  as  far  as  he  is  going  upon  that  particular 
line.  So  an  ordinary  ticket  over  one  line  is 
for  a  continuous  trip,  and  If  the  pass^igo: 
voluntarily  leaves  the  train  upon  which  he 
has  commenced  it,  at  an  Intermediate  point 
he  cannot  resume  it  by  virtue  of  such  ticket, 
contrary  to  the  rules  of  the  company,  on  an- 
other train  or  at  another  time."  4  Elliott. 
B.  B.  p.  2491,  S  1505.  See,  also,  Id.  $  1596, 
and  Auerbach  v.  Bailroad  Co.,  89  N.  T.  281, 
42  Am.  Bep.  200. 

But  the  plaintiff  contends,  further,  that  the 
railway  company  was  In  no  aspect  of  the 
case  entitled  to  the  benefit  of  the  continuous 
passage  doctrine,  because  the  conductor,  up- 
on declining  the  ticket,  said  that  he  did  so 
upon  the  ground  that  it  was  out  of  date,  and 
thereby  estopped  the  defendant  from  Justi- 
fying its  rejection  on  any  other  ground;  and 
to  sustain  this  contention  Railway  Co.  v.  Mc- 
Carthy is  cited.  In  that  case  the  carrier,  aft- 
er proving  that  it  was  unable  to  keep  its  con- 
tract to  forward  cattie  on  Sunday,  for  want 
of  cars,  was  not  allowed  to  change  grounds 
for  the  breach,  and  say  the  law  forbade  the 
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shipment  on  the  Sabbath.  The  court  In  the 
opinion.  Bald:  "Where  a  party  gives  a  rea- 
son for  his  conduct  and  decision  touching 
anything  Involved  In  a  controversy,  he  can- 
not, after  litigation  has  begun,  change  his 
ground,  and  put  his  conduct  upon  another 
and  dlflorent  consideration.  He  is  not  per- 
mitted thus  to  mend  his  hold.  He  is  estop- 
ped from  doing  it  by  a  settled  principle  of 
lavr."  Railway  Co.  v.  McCarthy,  96  U.  S. 
267.  268,  24  L.  Ed.  693.  That  principle,  how- 
ever, was  held,  in  Ault  v.  Dustin,  100  Tenn. 
366,  46  B.  W.  981,  not  to  preclude- a  person 
who  had  first  Insisted  that  his  c(»itract  had 
been  canceled  from  defending  a  suit  upon 
the  ground  that  the  other  party  had  breached 
the  contract  A  fortiori  does  it  not  stand  in 
the  way  of  the  interposition  of  the  continu- 
ous passage  doctrine  in  the  present  case.  On 
the  defendant's  theory  of  the  facts,  the  ticket 
had  become  invalid  for  any  and  every  pur- 
pose; and,  that  being  true,  no  particular 
legal  Importance  should  be  attached  to  the 
reason  assigned  by  the  conductor  for  its  re- 
jection. If  the  ticket  was  Invalid,  it  can 
make  no  difference  tliat  a  wrong  reason,  as 
plaintiff  contends,  was  assigned  for  its  in- 
validity. Whatever  the  reason  given,  the 
fact  of  invalidity  and  the  plalntUTs  lack  of 
right  to  proceed  remain  the  same.  In  reality, 
however,  the  reason  actually  assigned  em- 
braces the  present  Insistence  of  the  defend- 
ant If  iii  fact  the  ticket  was  purcliased  at 
Bussellvllle  for  Nashville,  and  used  to  Guth- 
rie on  the  10th  of  August  it  was  out  of  date 
when  offered  for  passage  from  Guthrie  to 
Nashville  on  the  29th  of  the  same  month, 
and  that  was  a  good  and  sufficient  legal  rea- 
son for  relecting  it. 
Reverse  and  remand. 


TBAUGHBBR  t.  SMELSSJR  et  aL 

{Supreme  Court  of  Tennessee.    March  1,  1902.) 

APPKAI^FINAL  JUDGMENT-REMAND-BFFKCT 
OF   PINDINQS-COSTS. 

1.  Where  a  decree  denying  complainant's 
right  to  a  Jury  trial  is  reversed  by  the  court  of 
chancery  appeals,  but  findings  of  fact  are 
made  in  favor  of  complaiuant,  because  the  de- 
cision as  to  the  right  to  a  jury  trial  may  be 
reversed  by  the  supreme  court  on  appeal,  it  is 
not  error  (or  the  judgment  to  provide  for  the 
remand  of  the  cause  for  a  new  trial,  instead  of 
rendering  final  Judgment. 

2.  Where  three  defendants  each  claim  an  un- 
divided third  interest  in  property  in  litigation, 
one-third  of  the  costs  may  properly  l>e  taxed 
against  each  of  the  parties  on  the  rendition  of 
an  adverse  decision,  instead  of  the  entire  costs 
being  Jointly  taxed  against  all. 

Appeal  from  chancery  court,  Robertson 
county;  J.  S.  Gribble,  Chancellor. 

Suit  by  E.  P.  Traughber  against  Stephen 
Smrelser  and  others  to  establish  a  will  and 
set  aside  a  deed.  From  a  decree  of  the 
coort  of  chancery  appeals  reversing  a  Judg- 
ment in  favor  of  defendants  and  remanding 
the  canse,  plaintiff  appeals.    AfQrmed. 


H.  C.  True,  Jno.  F.  House,  and  Joel  B. 
Fort  for  appellant  A.  E.  Garner  and  Louis 
T.  Cobbs,  for  appellees. 

WILKES,  J.  The  bill  in  this  cause  was 
filed  to  set  up  a  will  which  it  is  claimed  was 
made  by  G.  W.  Smelser  when  of  sound 
mind,  and  afterwards  destroyed  by  him 
when  of  unsound  mind,  and  which  he  was  in- 
duced to  destroy  by  fraud  and  undue  influ- 
ence; also  to  set  aside  a  deed  which  Smelser 
made  to  J.  T.  and  Emlline  Alkln  for  certain 
lands,  and  a  sale  of  personal  property,  on 
the  ground  that  the  sale  and  conveyance 
were  procured  by  fraud  and  undue  influence, 
and  while  the  maker  was  of  unsound  mind. 
Complainant  demanded  a  jury  to  try  the  Is- 
sues presented  in  the  case,  which  demand 
was  resisted  by  the  defendants,  and  refused 
by  the  chancellor,  to  which  action  complain- 
ant excepted.  Proof  was  taken,  and  on  final 
hearing  the  chancellor  found  for  the  defend- 
ants, and  dismissed  complainant's  bill,  tax- 
ing him  with  the  costs.  Complainant  appeal- 
ed, and  assigned  two  errors:  (1)  That  the 
chancellor  erred  in  refusing  a  Jury  upon  com- 
plataiant's  demand;  and  (2)  tluit  he  erred  In 
holding  that  the  equities  of  the  bill  were  met 
and  denied  by  the  answers  of  defendants,  and 
not  sustained  by  the  evidence.  The  court 
of  chancery  appeals  held  that  the  chancellor 
erred  in  not  granting  the  trial  by  Jury,  and 
reversed  the  case  upon  this  ground,  and  re- 
manded the  cause  for  trial  before  a  Jury  in 
the  court  below.  The  court  of  chancery  ap- 
peals, however,  was  of  opinion  it  was  its  du- 
ty to  find  the  facts  In  the  case  from  the  rec- 
ord; stating,  in  substance,  that  it  was  so 
done  in  view  of  the  fact  that  the  supreme 
court  might  not  concur  in  its  opinion  as  to 
the  right  of  complainant  to  a  jury  trial,  and 
in  that  event  the  facts  should  be  found  by 
that  court  and  that  the  supreme  court  could 
thereupon  render  such  decree  on  the  facts  as 
it  might  see  proper.  The  complainant  has 
appealed  to  this  court,  and  assigned  errors. 
The  defendants  are  content  to  abide  the  de- 
cree of  the  court  of  chancery  appeals,  and 
have  not  appealed. 

We  thus  have  the  complainant  entirely 
successful  In  his  contentions  before  the  court 
of  chancery  appeals  on  every  point  appeal- 
ing from  the  decree  of  that  court;  and  the 
defendants,  who  lost  everything  before  that 
court,  content  to  abide  its  decision,  and  re- 
sisting the  appeal  of  the  complainant  to  this 
court.  But  while  this  Is  true,  it  is  apparent 
that  the  result  of  the  holding  of  the  court  of 
chancery  appeals  is  unfavorable  to  the  ap- 
pellant and  to  some  extent  favorable  to  the 
defendants.  While  facts  are  found  which 
would  entitle  the  complainant  to  relief  on 
the  merits,  he  is  not  given  the  beneflt  of  this 
finding,  but  is  remitted  to  the  court  below  to 
litigate  the  same  facts  before  a  Jury,  and 
with  a  provision  in  the  opinion  of  the  court 
of  chancery  appeals  that  its  finding  In  his 
favor  shall  not  be  called  to  the  attention  of 
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the  ivaj,  nor  anowed  In  any  manner  to  In- 
fluence the  determination  of  the  isaue  sub- 
mitted to  them.  On  the  other  hand,  while 
the  facts  are  found  entirely  against  defend- 
ants. It  is  the  result  of  the  holding  of  the 
court  of  chancery  appeals  that  It  shall  be 
held  for  nothing,  but  defendants  are  allowed 
to  relltigrate  the  facts  In  the  court  below 
before  a  Jury,  and  without  any  prejudice 
arising  out  of  the  finding  against  them  by 
that  court  The  court  of  chancery  appeals, 
while  it  finds  the  facts,  makes  no  decree  up- 
on them.  The  only  decree  It  makes  is  that 
the  cause  be  remanded  to  the  court  below 
for  a  trial  before  a  Jury  of  the  facts  which 
it  has  already  fonnd  and  reported.  The  con- 
tention of  the  appellant  in  this  court  is  not 
that  it  was  error  to  hold  that  a  Jury  should 
have  been  granted  In  the  court  below.  It  is 
still  Insisted  that  complainant  was  entitled 
to  a  Jury.  But  the  contention  now  is  that 
the  court  of  chancery  appeals,  having  pro- 
ceeded to  find  the  facts,  should  have  gone 
further,  and  rendered  a  decree  thereon,  dis- 
regarding the  Jury  feature.  We  have  no 
contest,  therefore,  over  the  decree  the  court 
of  chancery  appeals  did  render,  which  held 
complainant  entitled  to  a  Jury;  but  It  is  in- 
sisted that  the  court  of  chancery  appeals 
should  not  have  remanded,  but  should  have 
given  Judgment  on  its  findings  of  fact  The 
chancellor  having  incorrectly  denied  the  com- 
plainant his  demand  for  a  Jury,  and  he  hav- 
ing excepted  to  his  action,  and  having  press- 
ed his  exception  and  the  refusal  as  an  error 
on  the  appeal,  and  having  been  successful  In 
the  court  of  chancery  appeals,  he  must  ac- 
cept the  result  of  his  success,  and  proceed 
to  have  his  case  heard  before  a  Jury,  as  de- 
manded by  him  in  both  courts.  He  cannot  be 
allowed  In  this  court  to  say  that  he  will 
not  accept  the  relief  which  he  sought  for  in 
the  court  below,  but  will  be  held  to  take 
that  for  which  he  asked.  In  this  aspect  of 
the  case,  the  finding  of  facts  by  the  court  of 
chancery  appeals  must  be  treated  as  super- 
fluous. It  was  not  designed  to  have  any 
force  and  effect  unless  this  court  should  be 
of  opinion  there  was  error  in  Its  granting  a 
Jury  to  complainant  as  asked  for  by  him;  but 
this  court  being  of  opinion  that  the  action  of 
the  court  of  chancery  appeals  in  granting 
the  trial  by  Jury  and  remanding  for  that  purn 
pose  Is  correct  on  appellanf  s  insistence,  the 
subsequent  action  of  the  court  of  chancery 
appeals  must  pass  for  naught,  and  be  treated 
as  though  it  had  never  been  had. 

Objection  is  made  as  to  the  adjudication 
of  the  costs  of  appeal  by  the  court  of  chan- 
cery appeals.  As  finally  adjudicated  by  that 
court,  the  costs  of  appeal  were  divided  into 
three  parts,  and  it  was  directed  that  one-third 
be  paid  by  Alkln  and  wife,  one-third  by 
Stephen  Smelser,  and  <Hie-third  by  Mary 
C!ook.  It  is  Insisted  that  these  costs  should 
have  been  taxed  Jointly  against  the  three,  so 
that,  In  the  event  of  the  insolvency  of  ei- 
ther, the  entire  costs  could  be  made  out  of 


the  others.  The  court  of  chancery  appeals 
based  its  adjudication  and  division  ot  the 
costs  upon  the  fact  each  claimed  separate, 
undivided  interests  in  the  iH'operty  in  litiga- 
tion, and  their  interests  were  not  identical, 
but  to  some  extent  hostile  to  each  other.  We 
think  this  Is  an  equitable  disposition  of  the 
costs,  as  each  litigated  for  his  own  share, 
and  the  decree  of  the  court  of  chancery  ap- 
peals as  to  the  costs  will  not  be  disturbed. 

Upon  the  whole  case,  we  see  no  reversible 
error  in  the  decree  of  the  court  of  chancoy 
appeals,  and  It  is  affirmed,  and  the  cause  re- 
manded. 


WALTER  et  aL  T.  HARTMAN  et  aL 

(Supreme  Court  of  Tennessee.    Mardi  1,  1902.) 

fhaudulent  convbtancb  —  ufb  policy  — 
as8ionmbnt  —  suit  against  administra- 
toit-riqhts  of  creditors— res  judicata. 

1.  Shannon's  Code.  {  4186,  enacts  that  au 
adminiBtrator,  as  the  representative  of  the 
creditors  of  an  insolvent  estate,  may  file  a  bill 
to  set  aside  a  fraudulent  conveyance  of  prop- 
erty. A  life  policy  payable  to  the  estate  of  in- 
sured was  assigned  while  insured  was  insolvent, 
and  Bnbsequently  the  assignee  sued  the  insur- 
ed's administrator  to  recover  the  proceeds.  The 
insolvency  of  the  estate  was  admitted,  and  an 
absence  of  consideration  shown.  The  question 
whether  the  assignment  was  fraudulent  was 
not  involved,  but  creditors  of  the  estate  were 
allowed  to  Informally  appear,  and  a  decree  was 
rendered  for  the  assignee,  ueid,  that  the  rights 
of  the  creditors  were  not  involved,  so  as  to 
render  the  decree  res  adjndicata  as  to  them. 

2.  An  insolvent's  gratuitous  assignment  to 
his  mother  of  a  life  policy  payable  to  his  es- 
tate is  void  as  to  his  creditors. 

Appeal  from  chancery  conrt,  Rutherford 
county;  Walter  S.  Bearden,  Chancellor. 

Suit  by  George  Walter  and  others  against 
Laura  O.  Hartman  and  others.  From  a  de- 
cree of  the  court  of  chancery  appeals  re- 
versing a  decree  for  complainants,  they  ap- 
peal Reversed,  and  decree  of  lower  court 
afilrmed. 

Palmer  &  Ridl^  and  John  E.  Richardson, 
for  appellants.  Chas.  A.  Sbeafe  and  J.  J. 
Vertrees,  for  appellees. 

WILE:es,  J.  This  is  a  contest  over  the 
proceeds  of  a  life  Insurance  policy.  Vaughn 
Hartman,  an  unmarried  man,  procured  a  pol- 
icy of  Insurance  in  1896,  payaUe  "to  himself, 
his  administrators,  executors,  or  assigns." 
On  January  2,  1887,  he  was  shot  from  the 
effects  of  which  he  died  on  January  7th  fol- 
lowing. The  day  he  was  wounded,  and  "ap- 
preciating his  danger,"  he  assigned  the  pol- 
icy of  Insurance  to  bis  mother,  for  love  and 
affection.  He  was  at  this  time  insolvent 
and  was  cognizant  of  the  fact  His  father, 
Alex.  Hartman,  and  his  mother,  Laura  C 
Hartman,  qualified  as  administrator  and  ad- 
ministratrix of  his  estate,  and  collected  the 
proceeds  of  the  policy;  executing  a  receipt 
In  their  representative  capacity.  Thereafter 
the  mother  resigned  as  adminlstratrlz,  and 
on  July  13,  189S,  instituted  suit  as  assignee 
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against  ber  bnaband,  Alex.  Hartmui,  as  ad- 
mlnlatrator,  seeidns  to  recorer  from  blm  the 
proceeds  of  the  policy.  Tbe  Inaolvency  of 
tbe  estate  bad  not  been  sncgested  bj  tbe  ad- 
ministrator or  by  any  creditor.  Sbe  averred 
in  her  bill  that  she  was  Informed  and  be- 
lieved that  the  assets  of  tbe  estate  were  not 
snfBdent  to  pay  all  tbe  debts.  Tbe  admin- 
istrator answered,  and  admitted  tbat  tbe  as- 
sets of  the  estate  would  not  be  soflBclent  to 
pay  the  debts,  and  submitted  to  the  court 
the  qtiestlon  as  to  the  ownership  of  the  pro- 
ceeds of  the  policy.  Tliere  was  a  decree  in 
favor  of  the  assignee  and  against  the  admin- 
istrator, which  was  not  appealed  from.  This 
decree  was  rendered  in  July,  1889;  and  in 
September  following  this  suit  was  instituted 
by  certain  creditors,  for  themselves  and  as 
the  representatives  of  all  creditors  of  the  es- 
tate, against  the  administrator  and  tbe  as- 
signee, seeking  an  injunction  against  the  ad- 
ministrator's paying  over  the  proceeds  of  tbe 
policy  to  tbe  assignee,  and  also  seeldng  to 
subject  the  proceeds  of  tbe  p4dicy  to  the  pay- 
ment of  tbe  debts  of  the  estate.  Between 
tbe  time  tbe  first  and  second  suits  were  in- 
stituted, the  insolvency  of  the  estate  was 
suggested  by  the  administrator.  Tbe  chan- 
cellor granted  the  relief,  and  directed  the 
proceeds  to  be  distributed  among  the  cred- 
itors. Tbe  administrator  prayed  an  appeal, 
but  did  not  perfect  it  The  assignee  prayed 
an  appeal,  and  perfected  it  The  court  of 
chancery  appeals,  by  a  divided  court,  re- 
versed the  chancellor.  Complainants  have 
prosecuted  an  appeal  to  this  court 

The  first  question  which  we  will  consider 
is  whether  tbe  decree  in  the  suit  between 
Mrs.  Hartman,  as  assignee,  and  her  husband, 
Alex.  Hartman.  as  administrator,  of  Vau«^ 
Hartman,  in  which  it  was  adjudged  that  Mrs. 
Hartman  was  entitled  under  the  assignment 
to  the  proceeds  of  the  policy.  Is  res  adjudi- 
cata  as  to  the  creditors  of  Vaughn  Hartman. 
It  is  insisted  tbat  such  result  cannot  follow 
unless  it  be  held  that  in  that  suit  the  ad- 
ministrator was  the  representative  of  tbe 
creditors,  and  entitled,  in  the  attitude  In 
which  tliat  contest  was  waged,  to  recover 
for  the  benefit  of  the  creditors.  It  is  quite 
familiar  law  that  ordinarily  the  adminis- 
trator does  not  represent  the  creditors,  but 
the  estate,  of  the  Intestate.  In  Lassiter  v. 
Cole,  8  Humph.  620,  it  was  held  that,  though 
an  administrator  may  have  suggested  the  in- 
solvency of  bis  Intestate's  estate,  still  be  did 
not  become  the  representative  of  the  credit- 
ors, but  was  the  representative  of  the  estate, 
and  bound,  therefore,  by  tbe  acts  of  bis  In- 
testate Subsequent  to  this  decision  chapter 
283  of  tbe  Acts  of  1851-62  was  passed,  and 
by  section  48  of  that  act  It  was  provided  that 
an  executor  or  administrator  sliall  have  the 
power  as  a  representative  of  the  creditors 
of  an  insolvent  estete  to  file  a  bill  to  set  aside 
a  frauduloit  conveyance  of  real,  personal,  or 
mixed  estate.  In  Boxly  v.  McKay,  4  Sneed, 
286,  this  partlcnlar  section  was  construed. 


Tbe  court  said:  "The  rule  of  tbe  common 
law  that  the  perstmal  representative  is  bound 
by  the  acts  of  Ills  testator  or  intestate,  and 
cannot,  therefore,  Impeach  his  conveyance  on 
the  ground  of  fraud,  is  not  altered,  nor  was 
it  intended  to  be,  by  the  foregoing  section, 
except  in  respect  to  'Insolvent  estetes,'  for 
whose  administration  tbe  statute  provides. 
By  this  enactment  the  executor  or  admin- 
istrator of  an  insolvent  estete  is  made  tbe 
representetlve  of  the  creditors  of  the  estete, 
to  the  extent  that  be  may  bring  a  bill  in 
equity  for  their  benefit  to  set  aside  a  fraud- 
ulent conveyance  made  by  the  testetor  or 
Intestate  to  the  prejudice  of  creditors.  Thus 
far  only  the  relations  of  the  personal  repre- 
sentetlve to  the  estete  are  changed.  And  to 
this  extent  his  attitude  may,  perhaps,  be 
considered  as  In  some  degree  antegonistic  to 
the  estete  be  represents.  In  bringing  such 
suit  he  is  not  acting  in  the  capacity  of  rep- 
resentetlve of  the  estete,  but  rather,  in  tbe 
new  and  different  capacity  of  the  represent- 
ative of  creditors."  This  stetute  Is  brought 
forward  Into  the  compilation  by  Shannon  as 
section  4136,  In  these  words:  "The  execu- 
tor or  administrator  may  as  tbe  represent- 
ative of  the  creditors  of  an  insolvent  estete 
file  a  bill  to  set  aside  a  fraudulent  convey- 
ance of  property,  and  when  such  conveyance 
Is  set  aside  the  assete  received  shall  be  dis- 
tributed pro  rate  among  the  creditors."  The 
insistence  Is  that  before  tbe  administrator 
con  become  the  representetlve  of  creditors, 
and  therefore  entitled  to  set  aside  a  fraud- 
ulent conveyance,  It  must  appear  that  he  has 
suggested  the  Insolvency  of  the  estete  in  the 
coun^  court  to  the  clerk  of  tbat  court,  un- 
der tbe  provlsicms  of  Shannon's  Code,  g  4068. 
Clearly  the  stetute  proceeds  upon  the  idea 
that  the  property  fraudulently  conveyed  has 
gone  into  the  hands  of  the  fraudulent  as- 
signee, and  that  it  Is  necessary  for  the  ad- 
ministrator to  teke  the  initiative  to  recover 
it  In  order  to  do  this,  be  must  show  tbe 
estete  to  be  Insolvent  and  the  proper  mode 
of  making  such  showing  Is  by  the  suggestion 
of  Insolvency  made  as  the  stetute  provides. 
In  Boxly  v.  McKay,  4  Sneed,  286,  it  is  said: 
"But  to  malnteln  such  a  suit  the  bill  must 
show  upon  ite  face  that  the  estete  Is  Insol- 
vent as  contemplated  by'  the  act  of  1852. 
•  •  •  It  does  not  appear  that  any  sugges- 
tion of  Insolvency  was  ever  made,  as  requir- 
ed by  the  fourth  section  of  the  act  and  this 
is  the  mode  in  which  the  fact  of  insolvency 
Is  required  In  the  first  instence  to  be  made 
known  by  the  executor  or  administrator  of 
tbe  estete."  In  Wlnn  v.  Slaughter,  5  Heisk. 
202,  It  Is  said:  "From  aught  that  appears 
In  this  record,  the  insolvency  of  the  estate 
has  never  been  Judicially  ascertained  and  de- 
clared in  the  mode  prescribed  by  law."  In 
Ewlng  V.  Maury,  3  Lea,  388,  It  is  said: 
"When  an  administrator  suggeste  to  the 
county  court  the  Insolvency  of  an  estete,  the 
legal  import  of  the  act  is  that  be  has  ascer- 
telned  tbat  the  personal  assete  are  not  sufil- 
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dent  to  satisfy  all  of  Its  debts,  and  therefore 
that  the  estate  is  to  be  divided  ratably  among 
the  creditors.  •  •  •  From  the  date  of  sug- 
gestion the  right  of  creditors  to  share  the 
eetate  ratably  becomes  fixed."  In  Bates  r. 
TOxoO,  18  Lea,  150,  It  Is  said:  "If,  Indeed, 
the  suggestion  of  Insolvency  be  made  In  the 
county  conrt,  and  followed  by  an  order  of 
the  clerk  on  the  administrator  to  make  pub- 
lication for  creditors  as  prescribed  by  the 
Code,  and  publication  be  made  accordingly, 
the  proceedings  would  be  the  Institution  of 
a  suit  In  that  court  for  the  administration 
of  the  estate;  and  the  filing  of  a  claim  by 
any  creditor  would  stop  the  running  of  the 
statute."  In  Pitt  t.  Poole,  91  Tenn.  70,  17 
S.  W.  802,  It  is  said:  "It  has  been  held  that, 
to  sustain  such  a  bill,  it  was  essential  that 
the  insolvency  of  the  estate  had  been  al- 
ready suggested;"  citing  Bozly  v.  McKay. 
It  is  evident  that  all  these  cases  are  instan- 
ces in  which  the  admlnlstratco'  was  by  the 
circumstances  required  to  take  the  Initiative, 
and  to  sue  to  recover  the  property  or  funds; 
and  the  proceedings  were  authorized  by,  and 
conducted  In  pursuance  of  the  terms  of,  the 
statuta  But  the  case  we  are  now  consid- 
ering Is  said  to  be  peculiar,  in  that  the  fund 
Is  already  in  the  hands  of  the  administrator, 
or  of  his  bondsmen,  and  the  effort  is  to  re- 
cover it  from  him  by  the  alleged  fraudulent 
assignee.  In  such  case  it  is  argued  that  the 
administrator  is  not  called  upon  to  take  tb.a 
initiative.  He  already  has  possession.  He 
cannot  sue  to  recover  it  There  is  no  one 
whom  he  can  sue.  There  is  no  necessity  for 
suit  upon  his  part.  It  is  tersely  said  that  It 
cannot  be  held  that  he  must  first  surrender 
the  property  to  the  assignee,  and  then,  after 
suggesting  the  Insolvency  of  the  estate,  sue 
to  recover  It  back,— in  other  words,  that  he 
cannot  surrender  possession  simply  that  he 
may  reacquire  it,  but,  having  such  posses- 
sion, he  must,  if  the  estate  Is  insolvent,  and 
It  is  necessary  that  the  property  be  held  to 
pay  debts,  retain  it  and,  If  necessary,  de- 
fend It  by  suit  In  such  case  it  Is  argued 
that  all  that  could  be  required  would  be  to 
show  that  the  estate  was  Insolvent  that  the 
transfer  had  been  voluntarily  made,  and  that 
It  was  necessary  to  retain  the  property  for 
the  use  and  benefit  of  creditors.  It  is  said: 
"This  all  appears  in  the  contest  brought 
against  the  administrator  by  the  assignee  In 
this  case,  and  the  administrator  in  such  case 
must  be  held  to  represent  the  creditors  in 
the  only  way  It  was  practicable,  under  the 
circumstances,  to  represent  them  and  pro- 
tect their  interests.  That  the  assignee  Inter- 
posed no  objection  to  the  fact  tliat  the  sug- 
gestion had  not  been  made,  but  In  her  plead- 
ings, waived  such  requirement  so  far  as  she 
was  (<oncerned.  That  the  suit  was  In  no 
sense  collusive.  That  the  fact  of  Insolvency 
of  the  estate  and  of  the  assignor  when  the 
assignment  was  made,  as  well  as  the  want  of 
valuable  consideration  for  the  transfer,  was 
made  fully  to  appear.    Not  only  so,  but  coun- 


sd  for  the  creditors  were  allowed  to  appear 
and  argue  before  the  court  the  rights  of  cred- 
itors, and,  though  they  were  not  made  form- 
al parties,  they  had  the  opportunity  to  pre- 
sent and  urge  the  legal  rights  of  the  cred- 
itors fully."  While  conceding  the  force  of 
this  argument  we  are  of  opinlim  the  decree 
and  proceedings  In  the  suit  between  the  ad- 
ministrator and  the  assignee  were  not  con- 
clusive, and  cannot  be  treated  as  res  adjn- 
dicata  as  to  the  creditors  of  the  eetate  of 
Vaugh  Hartman.  The  rights  of  creditors 
were  not  Involved  In  that  suit  As  between 
the  administrator,  representing  the  estate, 
alone,  and  the  assignee,  the  lattK  bad  a 
right  to  recover  and  hold  the  funds;  and  as 
the  administrator  did  not  r^E^'esent  the  cred- 
itors, and  was  not  in  an  attitude  to  do  so,  they 
are  not  concluded.  It  is  true,  they  wae  al- 
lowed to  Informally  present  their  views,  but 
they  were  not  u  found  by  the  court  of 
chancery  aiq;>eals,  parties  to  the  suit  either 
In  form  oc  effect;  and  they  were  not  there- 
fore, occupying  such  status  as  would  give 
them  the  power  to  enforce  their  rights,  nor 
to  appeal  <»  prosecute  a  writ  of  error.  The 
question  of  whether  the  cmiveyance  to  the 
assignee  was  fraudulent  or  not  was  not  in- 
volved by  the  pleadings  in  that  case.  With- 
out holding  that  a  suggestion  of  Insolvency 
would  be  indispensable  to  the  right  and  au- 
thority of  the  administrator  to  bring  the  suit 
to  set  aside  a  fraudulent  conveyance,  or 
whether  It  may  be  done  when  Insolvency  ac- 
tually exists,  although  it  may  not  have  been 
formally  suggested,  it  Is  sufficient  to  say 
that  the  administrator  In  the  suit  we  are 
now  considering  did  not  attack  the  convey- 
ance as  fraudulent  and  actively  seek  to  set 
it  aside.  This  he  might  have  done  by  bring- 
ing a  bill  for  that  purpose,  and  by  aggres- 
sively and  In  good  faith  attempting  to  set 
aside  the  conveyance;  or  he  might  prob- 
ably, have  done  so  by  filing  a  cross  bill  In 
the  suit  we  are  now  considering,  provided 
be  actively  sought  to  set  aside  such  con- 
veyance, and  in  that  aspect  of  the  case 
would  have  stood  as  the  representative  of 
the  credltMB.  We  are  of  opinion  that  be- 
fore the  creditors  can  be  concluded,  as 
against  these  assets^  by  any  suit  brought  by 
or  against  the  administrator,  that  suit  most 
have  been  actively  and  aggressively  prose- 
cuted by  the  administrator  for  the  bona  fide 
purpose  of  setting  aside  the  conveyance  as 
fraudulent;  and  It  Is  not  sufOdent  If  the 
facts  upon  which  the  fraud  may  be  pred- 
icated appear  tn  the  case,  unless  there  be  an 
actual  effort  on  the  part  of  the  administrator 
to  set  aside  the  conveyance.  It  may  be  that 
sufficient  facts  were  developed  in  the  ca»e 
we  are  considering  to  warrant  the  adminis- 
trator upon  insisting  by  cross  bill  xspaa  set- 
ting aside  the  conveyance,  but  it  Is  suffl-  , 
dent  to  say  he  did  not  do  so,  and  the  cred-  i 
itOTS  did  not  occupy  such  status  as  otabled 
them  to  do  so. 
The  formw  suit  not  being  res  adjodicata 
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as  to  the  creditors,  and  tbey  not  being  con- 
cluded thereby,  It  remains  to  be  considered 
whether  they  can  have  the  rdlef  prayed  for 
In  the  i^'esent  bill  brought  by  them  to  set 
aside  this  transfer,  and  appropriate  the  pro- 
ceeds of  this  Insnrance  to  their  benefit.  It 
has  been  bdd  that  an  assignment  by  a  debt- 
or of  a  life  insurance  policy  payable  to  him- 
self, his  executors,  administrators,  and  as- 
signees, -vrlth  Intent  to  defraud  his  creditors. 
Is  void  as  to  them.  14  Am.  &  Eing.  Enc. 
Law,  p.  260;  Walte,  Fraud.  Oonr.  |  24;  Bur- 
ton T.  Farlnholt,  86  N.  G.  260;  Insurance 
Go.  ▼.  Sears,  106  Mass.  388;  MVmc  Nat  Bank 
y.  Manhattan  Life  Ins.  Co.  (C.  G.)  24  Fed. 
768.  The  case  of  Wright  t.  Wright,  100 
Tenn.  S18,  45  8.  W.  672,  decides  that  a  policy 
of  life  Insnrance  procured  by  an  unmarried 
man  upon  his  own  life,  payable  to  himself, 
"his  executors,  administrators,  or  assigns," 
is  not  exempted  by  statute  In  this  state,  and, 
when  matured,  passes  to  the  personal  repre- 
sentative, and  Is  assets  for  the  payment  of 
debts.  It  Is  said  that  during  the  life  of  the 
assured  he  might  have  disposed  of  the  policy 
in  any  lawful  manner,  but  there  Is  no  law 
in  this  state  exempting  such  insurance  from 
liability  tor  the  debts  of  the  assured.  The 
policy  In  this  case  was  not  taken  out  for  the 
benefit  of  the  mother.  She  had  no  Interest 
tn  it,  except  such  as  she  obtained  nnder  the 
assignment,  and  by  virtue  of  it  Up  to  the 
time  of  the  assignment  the  assured  had  a 
valuable  property  right  In  the  policy,  which 
he  could  transfer  In  a  legitimate  manner, 
and  of  which  fraud  could  be  predicated  If  the 
transfer  were  fraudulent  In  fact  or  In  law. 
In  other  words,  the  Insured  had  a  valuable 
property  right  In  this  chose  In  action  while 
be  lived,  and  which  would  have  passed  to 
bis  personal  representatives  upon  his  death, 
for  the  benefit  of  his  creditors,  unless  it  had 
been  disposed  of  in  some  lawful  manner  by 
the  assured  while  living.  The  present  case 
Is  different  from  that  of  Roberts  v.  Wlnton, 
100  Tenn.  484,  45  8.  W.  678,  4l  U  K.  A.  275. 
In  that  case  the  Insurance  was  not  taken  out 
In  the  name  of  the  assiured,  and  for  his  bene- 
fit, but  In  the  name  of  his  father  and  mother, 
and  for  their  benefit  A  consideration  was 
given  for  this  Insnrance,  which  was  not  liable 
to  be  seized  by  creditors.  No  interest  In  the 
policy  was  vested  in  the  assured.  There  vras 
no  beneficial  Interest  in  the  policy  in  him  at 
any  time  to  which  creditors  could  resort  and 
no  funds  subject  to  their  seizure  had  been 
osed  in  procuring  the  insurance.  In  the  case 
of  Roberts  v.  Wlnton,  supra,  the  father  and 
mother  were  the  beneficiaries  named  in  the 
policy,  and  It  was  beyond  the  power  of  the  as- 
sured to  devest  them  of  their  Interest  in  it  or 
right  to  it  But  when  the  policy  Is  procured 
by  the  Insured  for  himself,  and  made  payable 
to  his  execntors,  administrators,  or  assignees. 
It  bectnnes  an  interest  In  him  which  he  could 
not  assign  fraudulently,  as  a  matter  of  fact 
or  of  law.  iBtna  Nat  Bank  v.  Manhattan 
Life  Ins.  Co.  (O.  C.)  24  Fed.  760;  .s:tna  Nat 


Bank  v.  United  States  Life  Ins.  Co.  (O.  O.) 
24  Fed.  770;  Burton  v.  Farhiholt  86  N.  a 
260;  Friedman  v.  Fennell,  M  Ala.  570,  10 
South.  040;  Gatcblngs  v.  Manlove,  80  Miss. 
666. 

We  are  of  opinion,  therefore,  that  the  cred- 
itors have  made  out  a  case  of  assignment 
fraudulent  In  law  as  to  them,  and  which  tliey 
have  a  right  to  set  aside,  and  that  they  can 
follow  and  appropriate  the  proceeds  of  the 
policy  to  their  debts. 

It  results  that  the  decree  of  the  court  of 
chancery  appeals  must  be  reversed,  and  tbe 
decree  of  the  cbancellMr  affirmed,  but  all  tbe 
costs  win  be  paid  out  of  the  funds. 

CALDWELL,  J.,  does  not  concur. 


NABHVILLE  RY.  et  al.  v.  NORMAN. 

(Supreme  Court  of  Tennessee.    Mardi  1,  1002.) 

STREET  RAILROADS  —  CROSSINQ  ACCIDENT  — 
NEQLIQBNCB  —  CONTRIBUTORY  NEQUGBNCB 
—INSTRUCTIONS  — WITNESSES  — WBiaHT  OF 
TESTIMONY. 

1.  Where  the  plaintiff,  injured  by  a  street 
car  at  a  crossing,  states  on  direct  examiuation 
that  he  looked  for  an  approaching  car  before 
going  on  the  tracks,  and  it  appears  on  cross- 
examinatioD  that  he  is  testifying  from  his  gen- 
eral habit  of  looking,  but  he  reaffirms  the  fact 
that  he  looked  on  redirect  examination,  it  can- 
not be  said  as  a  matter  of  law  that  his  evi- 
dence shows  that  be  did  not  look,  but  the 
weight  of  his  testimony  is  for  the  jury. 

2.  Where  a  question  of  fact  is  in  issue,  it  is 
not  error,  as  an  encroachment  on  the  province 
of  the  jury,  to  state  the  contention  of  counsel 
in  reference  thereto  in  the  instmctlons. 

3.  The  refusal  to  instruct  that  a  recovery 
cannot  be  had  if  plaintiff,  injured  by  a  street 
car  at  a  crossing,  failed  to  look  and  listen,  and 
such  failure  directly  contributed  to  the  acci- 
dent, is  erroneous,  though  the  court  instructs 
that  such  failure  will  predade  a  recovery  if  it 
was  the  proximate  and  controlling  cause  of  the 
accident  but  can  only  be  considered  as  affect- 
ing tbe  damages  if  it  did  not  so  operate,  as  such 
instruction  does  not  preclade  a  recovei^  if 
plaintiff's  negligence  contributed  to  the  injury. 

4.  The  refusal  of  an  instruction  that  plain- 
tiS,  injured  by  a  street  car  at  a  crossing,  can- 
not recover  if,  by  the  exercise  of  reasonable 
care,  he  might  have  seen  the  car  approaching 
in  time  to  have  avoided  the  accident  is  not  er- 
roneous when  considered  in  connection  with 
an  instruction  given  that  plaintiff's  failure  to 
look  and  listen  will  prevent  a  recovery. 

5.  A  street  car  company  in  the  operation  of 
its  cars  has  no  rights  at  a  street  intersection 
superior  to  the  rights  of  other  veliicles. 

6.  In  an  action  against  a  street  railway, 
where  the  corroborated  testimony  of  the  motor- 
man  tends  to  show  tliat  the  car  was  going  slow, 
with  headlight  burning,  and  that  the  gong  had 
been  sounded,  on  approaching  the  street  inter- 
section; and  that  he  was  in  his  proper  place, 
but  did  not  see  plaintiff  till  two-thirds  the 
way  across  the  intersecting  street  when  plain- 
tiff attempted  to  drive  across  the  tracks  on  a 
trot;  and  that  witness  attempted  to  stop  the 
car,  but  could  not  do  so  in  time  to  prevent  the 
uccideut;  and  tbe  injury  to  the  car  indicates 
that  the  collision  was  with  an  object  in  front 
and  at  the  side  of  the  car, — it  is  error  to  re- 
fuse to  instruct  that  plaintiff  cannot  recover  if 
he  drove  in  front  of  the  car,  at  a  time  when 
the  motorman  was  exercising  reasonable  care, 
and  the  latter,  iu  the  exercise  of  such  care, 
could  not  prevent  the  accident 
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Appeal  from  circuit  court,  DavldBon  coun- 
ty. 

Actl(m  by  P.  R.  Norman  against  the  Naah- 
yllle  Railway  and  NashTlUe  Suburban  Ball- 
way  Company.  E^m  a  judgment  In  favor 
of  plalntur,  defendants  appeaL    ReTersed. 

R.  F.  Jackson  and  J.  M.  AnderBtm,  for  ap- 
pellants. Washington,  Allen  &  Rains,  for  re- 
spondent 

McALISTBR,  J.  The  plalntUC  below  r»- 
ooTa«d  a  verdict  and  Judgment  against  the 
defendant  companies  for  the  sum  of  $3,000 
damages  for  personal  Injuries.  Both  com- 
panies appealed,  and  have  assigned  errors. 
The  gravamen  of  the  action  la  that  the  plaln- 
tUC, while  driving  a  delivery  wagon  drawn 
by  two  h(«Bes,  was  injured  in  consequence 
of  the  negligence  of  defendants,  their  serv- 
ants and  agents,  in  the  operation  of  a  street 
car  along  Front  street,  in  the  city  of  Nash- 
ville. The  evidence  shows  that  the  accident 
in  question  occurred  about  11:30  o'clock  at 
night  The  grade  of  Front  street  from  the 
public  square  to  Church  street  is  very  heavy. 
Church  street  intersects  Front  street  about 
halfway  between  the  public  square  and 
Broad  street  At  the  time  of  the  accident 
the  plaintm  was  in  the  act  of  delivering 
freight  to  Diehl  &  Lord,  whose  businees 
house  is  on  the  east  side  of  Front  street  and 
about  200  feet  below  Church  street.  The  ac- 
cident occurred  just  at  the  intersection  of 
Church  and  Front  streets.  There  is  evidence 
tending  to  show  that  plaintiff  was  proceeding 
along  Church  street  at  a  moderate  rate  of 
siieed,  and  turned  into  Front  street  going  in 
a  diagonal  direction  across  the  street  car 
track  towards  the  business  house  of  Dlehl  & 
Lord,  on  the  opposite  side  of  Front  street 
The  wagon  had  not  reached  the  track,  but 
the  horses'  heads  were  about  the  center  of 
the  track,  when  plaintiff  discovered  a  car 
about  100  feet  away.  He  immediately  pull- 
ed his  horses  to  the  right  but  before  he  suc- 
ceeded in  getting  away  from  the  track  the 
running  board  of  the  car  struck  the  hub  of 
the  wheel  and  the  doubletree  of  the  wagon, 
throwing  plaintiff  upon  the  ground,  under 
the  feet  of  his  horses  and  the  wheels  of  his 
wagcm,  Inflicting  upon  him  severe  and  per- 
manent injuries.  There  Is  evidence  tending 
to  show  that  the  car  was  running  at  an  im- 
modraate  and  dangerous  rate  of  speed,  and 
that  the  bell  was  not  rung,  oe  the  gong  sound- 
ed, or  other  signal  given  of  the  approach  of 
the  car.  Four  or  five  witnesses  prove  that 
the  motfnrman,  prior  to  the  accident  did  not 
ring  the  bell  or  sound  the  gong;  that  the 
car  was  running  at  the  time  at  a  rate  of 
speed  which  the  witnesses  variously  estimate 
from  20  to  SO  miles  an  hour,  In  violation  of 
the  city  ordinance,  which  prohibits  a  rate  of 
speed  exceeding  6  miles  an  hour.  The  speed 
and  momentum  of  the  car  are  further  shown 
by  the  fact  that  the  wagon  with  which  it 
collided,  weighing  aOOO  or  4,000  pounds,  was 
thrown  from  the  center  of  the  street  into  the 


gutter,  and  the  car  ran  a  hundred  feet  befora 
stopping.  There  is  also  evidence  tending  to 
show  that  the  motorman,  as  the  car  ap* 
preached  Church  street  could  have  seen  the 
horses  and  wagon  at  a  distance  of  100  feet, 
but  made  no  effort  to  check  the  car,  or  put 
it  un&tT  controL  The  insistence,  however,  ot 
counsd  t<x  the  company  under  this  assign- 
ment of  error  is  that  the  injuries  sustained 
by  plaintiff  resulted  from  his  own  negligence 
as  the  proximate  cause.  The  specification  is 
that  although  plaintiff  was  aware  that  be 
was  approaching  the  street  car  track,  be  nei- 
ther looked  nor  listened,  but  drove  upon  the 
track  heedlessly  and  recklessly.  It  is  insist- 
ed that  this  fact  appears  from  the  plaintUTa 
own  testimony.  We  have  carefully  read  the 
evidence,  and  find  that  plaintiff  did  testify 
that  as  he  approached  Front  street  from 
Chiuch  street  he  looked  up  Front  street  in 
the  direction  of  the  public  square,  and  had 
a  view  of  100  yards,  but  saw  no  car.  Plain- 
tiff states  that  his  horses  were  then  in  a 
Jog  trot  and  he  proceeded  to  cross  the  street 
car  track  anglhig  to  the  right  when  he  dis- 
covered the  car  approaching  at  a  distance  of 
only  100  feet  when  be  immediately  pulled 
his  horses  to  the  right  and  did  all  In  hla 
power  to  get  out  of  the  way.  While  the 
plaintiff  does  state  that  he  looked  up  Front 
street  while  still  on  Church  street  and  be- 
fore going  np<»  the  street  car  trade,  the 
cros»«xamlnatlon  weakened  his  testimony  on 
that  point  and  left  the  Impression  that  be 
was  not  testifying  from  positive  recollecUoa 
that  he  looked,  bat  trom  his  general  habit  to 
do  BO.  However,  the  plaintiff  in  his  redirect 
examination  repeats  with  mote  oi  less  posl- 
tiveness  that  he  did  look  before  going  upon 
the  track.  The  objections  now  urged  go  to 
the  credibility  of  the  witness  and  the  weight 
to  be  given  his  testlmooy,  all  of  which  were 
matters  for  the  detominatlon  of  the  jury. 

Hie  second  assignment  of  error  is  baaed 
upon  13ie  idea  that  tbe  court  in  his  instruc- 
tion to  the  jury,  proceeded  upon  the  assiunp- 
tion  that  the  effect  of  plaintiff's  testimony 
was  that  as  he  approached  the  track,  before 
going  on  it  be  looked  iqt  the  street  to  see 
if  a  car  was  approaching.  It  is  insisted  that 
this  was  a  Judicial  construction  or  interpre- 
tation of  the  plaintiff's  testimony,  and  the 
determination  by  the  court  of  a  vital  ques- 
tion, which  was  earnestly  controverted  be- 
fore the  jury.  In  other  words.  It  Is  insisted 
that  while  defoidanf  s  counsel  was  contend- 
ing that  tbe  plaintiff  had  not  testified  that 
he  looked  up  Front  street  before  driving  his 
horses  on  the  track,  the  court  in  stating  tbe 
cMitentlMi  of  the  plaintiff,  assumed  that  be 
had  so  testified.  It  is  very  obvious  that  the 
court  In  the  use  of  the  language  objected  to, 
was  simply  stating  the  contention  of  the 
plaintiff's  counsel  below,  and  stated  no  fact 
as  established  by  tbe  testimony.  The  con- 
tention of  counsel  for  i^intiff  below  and  In 
this  court  was  that  the  plaintiff,  before  going 
upon  the  track,  looked  and  listened  for  tbe 
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approach  of  a  car;  and  we  do  not  perceive 
that  the  court.  In  stating  the  respective  con- 
tentions of  the  parties,  infringed  in  any  man- 
ner npon  the  province  of  tbe  jury. 

The  third  assignment  of  error  is  that  the 
court  erred  In  refusing  the  following  supple- 
mental Instruction  asked  by  counsd  for  de- 
fendant companies,  namely:  "It  was  the 
duty  of  plaintiff  to  lo<A  and  listen  for  the 
approach  of  the  car,  before  attempting  to 
pass  over  the  track,  and  if  you  believe  from 
the  evidence  that  he  failed  to  look  and  lis- 
ten, and  that  such  failure  was  the  direct 
and  proximate  cause  of  the  accident,  or  di- 
rectly contributed  to  it  as  its  proximate 
cause,  your  verdict  should  be  for  the  defend- 
ant" It  is  insisted  by  counsel  for  the  plain- 
tiff below  this  instruction  was  covered  by 
the  general  charge.  In  which  the  court  said 
as  follows:  "It  was  the  duty  of  the  plain- 
tiff to  look  and  listen,  and  to  have  his  horses 
under  reasonable  control  as  he  approached 
the  cars,"  etc.  The  court,  after  further  in- 
structing the  Jury  upon  the  reciprocal  duties 
and  obligations  Imposed  by  law  upon  the  re- 
spective parties  litigant,  concluded  as  fol- 
lows: "Witlf  these  general  principles  of  law 
you  will  proceed  to  consider  the  facts,  and 
apply  the  same  to  the  law  as  given  you 
above,  and  find  such  verdict  as  you  believe 
warranted.  Otherwise,  if  you  And  that  the 
plaintiff,  upon  the  night  in  question,  under- 
took to  cross  the  track  of  defendant  at  the 
intersection  of  Church  and  Front  streets; 
that  he  failed  to  observe  the  precautions  re- 
quired of  him,  as  explained  to  you  above,  and 
that  by  reason  of  his  own  nes^gence,  and  In 
falling  to  observe  those  precautions,  he  drove 
npon  the  track  of  defendant  companies,  and 
that  his  own  negligence  was  the  proximate 
and  controlling  cause  of  the  accident  or  col- 
lision, the  cause  without  which  the  accident 
would  not  have  occurred,— then,  In  that  event, 
yon  should  find  for  the  defendant."  The 
court  also  gave  in  his  general  charge  the  fol- 
lowing instruction:  "Again,  if  you  should 
find  that  the  plalntlfTs  own  negligence  and 
want  of  care  and  precaution  contributed  to 
the  accident,  but  was  not  the  proximate  apd 
controlling  cause  of  same,  this  would  not 
deprive  the  plaintiff  of  his  right  to  a  re- 
covery, but  should  be  taken  by  you  into 
account  in  mitigation  of  damages  that  you 
otherwise  would  allow."  The  objection  to 
the  charge  and  the  refusal  to  charge  as  re- 
quested we  quote  at  length  from  the  brief, 
since  it  presents  very  clearly  and  pointedly 
the  alleged  errors,  as  follows:  "The  judge, 
in  bis  charge  to  the  jury,  after  defining  the 
amount  of  care  and  caution  Incumbent  upon 
plaintiff  to  avoid  the  accident,  told  the  jury 
that  if  they  found  that  this  action  and  con- 
duct of  the  plaintiff  (describing  It)  was  the 
proximate  and  controlling  cause  of  the  acci- 
dent,—the  cause  without  which  the  accident 
would  not  have  occurred,— thai.  In  that  event, 
the  jury  should  find  for  the  defendant  It 
will  be  observed  In  this  instruction  of  the 
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judge  that  plaintiff  was  to  be  defeated  In  his 
action,  provided  only  that  the  jury  found  that 
his  negligence  was  the  proximate  and  con- 
trolling cause  of  the  acddent— the  cause 
without  which  the  accident  would  not  have 
occurred.  The  court  then  adds:  'Again,  If 
you  should  find  that  the  plaintiff's  negligence 
and  want  of  care  and  precaution  contributed 
to  the  accident  but  was  not  the  proximate 
and  controlling  cause  of  the  same,  this  would 
not  deprive  the  plaintiff  of  his  right  to  a 
recovery,  but  should  be  taken  by  you  Into 
account  In  mitigation  of  damages  that  you 
would  otherwise  allow.'  In  this  same  con- 
nection the  defendant  was  entitled  to  have 
charged  the  jury  not  only  as  the  judge  did 
charge,  that,  if  his  negligence  was  the  prox- 
imate and  controlling  cause  x>f  the  accident, 
—the  cause  without  which  the  accident  would 
not  have  occurred,- but  also  the  further  prin- 
ciple that  although  the  plaintiff's  negligence 
was  not  the  proximate  and  controlling  cause 
of  the  accident— the  cause  without  which  the 
accident  would  not  have  occurred,— that  yet, 
if  they  found  that  the  proximate  and  con- 
trolling cause  of  the  accident  was  the  mu- 
tual concniTent  negligence  of  both  plaintiff 
and  defendant,  that  the  plaintiff  could  not 
recover.  In  both  of  these  requests  this  idea 
is  Incorporated;  their  language  being  that  if 
the  negligence  of  the  plaintiff  either  was  the 
direct  and  proximate  cause  of  the  accident 
or  directly  contributed  to  It  as  the  proximate 
cause,  your  verdict  should  be  for  the  defend- 
ant' It  will  be  observed  that  the  court  does 
correctly  state  to  the  Jury  that  if  the  plain- 
tiff's negligence  and  want  of  care  and  precau- 
tion remotely  contributed  to  the  accident,  but 
was  not  Its  proximate  and  controlling  cause, 
that  plaintiff  would  not  be  defeated  of  his 
recovery,  but  that  this  fact  could  be  looked 
to  only  In  mitigation  of  damages.  But  the 
court  nowhere  in  Its  charge  tells  the  jury 
that  if  the  plaintiff's  negligence  and  want 
of  care  and  precaution  contributed  to  the 
accident  as  Its  proximate  cause,  that  plain- 
tiff would  be  barred  of  his  right  of  recovery. 
The  only  charge  as  to  this  point  Is  that  In 
order  to  defeat  plaintiff's  right  of  recovery, 
his  negligence  must  be  the  proximate  and 
controlling  cause,— that  cause  without  which 
the  accident  would  not  have  occurred,— mak- 
ing no  allowance  whatever  for  the  doctrine 
of  mutual  or  c<»current  negligence  of  plain- 
tiff and  defendant"  We  are  constrained  to 
hold  that  the  objection  thus  urged  to  the 
charge  Is  well  founded,  and  the  court  was  in 
error  In  refusing  the  supplemental  request  to 
the  effect  that,  if  the  plaintiff's  negligence 
contributed  proximately-to  the  accident  this 
fact  would  defeat  the  right  of  recovery.  In 
other  words,  the  court  In  his  general  charge, 
only  covered  the  proposition  of  remote  con- 
tributory negligence,  which  Is  to  be  consid- 
ered In  mitigation  of  damages,  but  wholly  Ig- 
nored the  doctrine  of  proximate  contributory 
negligence,  which  defeats  the  action.  In  Whlr- 
ley  V.  Whlteman,  1  Head,  617,  it  was  hdd  that 
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If  a  party,  by  bis  own  gross  negligence,  brings 
on  Injury  upon  blmself,  or  contributed  to 
such  injury,  he  cannot  recover;  for  if,  by 
ordinary  care  and  prudence,  he  might  have 
avoided  it,  be  must  be  regarded  as  the  au- 
thor  of  bis  misfortune,  etc.  It  is  likewise 
equally  true  that  In  case  of  mutual  negli- 
gence, where  the  parties  are  equally  blama- 
ble,  there  can  be  no  recovery.  The  court  re- 
affirmed in  that  case  the  general  principle 
that  a  person  shall  not  recover  for  an  Injury 
brought  upon  himself  by  his  own  want  of 
reasonable  care  and  prudence,  or  which  his 
want  of  ordinary  care  contributed  to  produce, 
or  where  the  parties  must  be  viewed  as 
equally  culpable."  Again,  In  Railroad  Co.  y. 
Pugh,  97  Tenn.  627,  87  S.  W.  5S5,  It  was 
stated,  viz.:  "The  rule  at  common  law  and 
In  this  state  still  Is  that  any  contribution  to 
an  injury  which  directly  produced  It  would 
bar  the  action  In  any  case  where  statutory 
provisions  to  the  contrary  do  not  apply," 
etc.  Proximate  contributory  negligence  is 
further  explained  In  the  following  language: 
"If  tbe  injury  was  caused  by  the  plalntifTs 
conduct,  or  was  the  Immediate  result  of  the 
plalntifTs  conduct,  to  which  the  wrong  of  tbe 
defendant  did  or  did  not  contribute  as  an  Im- 
mediate cause,  the  plalntilt  cannot  recover, 
but  must  bear  the  result  of  his  own  negli- 
gence or  conduct"  See,  also,  Dusb  v.  Fitz- 
hugh,  2  Lea,  307.  In  Railway  Co.  v.  Hull, 
88  Tenn.  35,  12  S.  W.  419,  the  court  said, 
viz.:  "The  Jury  were  nowhere  told  that  the 
negligence  of  the  plaintiff  which  might  and 
ought  to  be  considered  In  mitigation  of  dam- 
ages should  be  such  as  contributed  remotely, 
and  not  dli-ectly,  to  the  injury,  and  that,  if 
the  negligence  of  tbe  plaintlfT  contributed 
directly  to  the  injury  as  tbe  proximate  cause 
thereof,  instead  of  remotely,  such  negligence 
would  be  a  complete  bar  to  any  recovery. 
Contributory  negligence  Is,  when  it  proxi- 
mately contributes  to  the  Infliction  of  the 
Injury,  a  bar  to  an  action,  because  a  person 
cannot  be  permitted  to  rush  upon  an  apparent 
danger,  and  then,  because  an  Injury  ensues, 
saddle  the  other  party  with  the  pecuniary 
consequences  of  an  injury  which  his  own 
want  of  care  brought  upon  him."  In  Saun- 
ders V.  Railroad  Co.,  99  Tenn.  135,  41  S.  W. 
1081,  the  court  said,  viz.:  "The  [trial]  court 
rightly  charged  the  Jury,  in  effect,  that  any 
negligence  on  the  part  of  the  plaintiff  that 
contributed  to  the  injury  as  a  proximate 
cause  would  bar  his  action,  and  that  any  neg- 
ligence on  his  part  that  contributed  to  the 
Injury  as  a  remote  cause  should  be  consid- 
ered in  mitigation  of  damages  otherwise  al- 
lowable." In  Barr  v.  Railroad  Co.,  105  Tenn. 
547,  58  S.  W.  849,  tbe  court  in  considering 
the  application  of  this  principle  to  the  facts, 
said,  viz.:  "The  defendant's  negligence  in 
obstructing  the  plaintiff's  rightful  passage 
uiwn  the  highway  did  not  Justify  her  negli- 
gence In  attempting  to  pass  over  the  train. 
They  were  both  in  fault,  and  the  fault  of 
one  concurred  directly  and  proximately  with 


that  of  the  other  in  producing  the  injury. 
It  is  not  a  case  of  proximate  negligence  on 
the  part  of  the  defendant  and  remote  negli- 
gence cm  the  pari  of  tbe  plaintiff.  In  which 
the  latter's  fault  goes  merdy  In  mitigation  ot 
damages,  but  it  Is  a  case  of  proximate  negli- 
gence on  the  part  of  both.  In  which  tbe  lat- 
ter's fault  absolutely  bars  her  action."  The 
circuit  Judge  was  therefore  in  error  in  not 
submitting  to  the  Jury  this  supplemental  In- 
Btroction. 

The  fourth  assignment  of  errMr  ia  based 
Upon  a  supplemental  request  refused  by  the 
court  to  the  effect  that  If  the  plaintiff,  by 
the  exercise  of  reasonable  care  and  diligence, 
might  have  seen  tbe  car  approaching  in  time 
to  have  avoided  the  accident,  he  could  not 
recover;  but  we  think  this  Instruction  was 
necessarily  embraced  in  the  general  charge 
to  the  ^ect  that,  if  the  plaintiff  failed  to 
look  and  listen  before  attempting  to  cross 
the  street  car  track,  this  fact  would  defeat 
his  right  of  recovery,  for  this  was  equivalent 
to  Instructing  the  Jury  that  if  the  plaintiff, 
by  the  exercise  of  ordinary  care  and  dili- 
gence, could  have  seen  the  car  approaching, 
and  failed  to  exercise  that  degree  of  cart>,  he 
would  not  be  entitled  to  recover. 

The  sixth  assignment  is  that  the  court 
erred  in  refusing  to  charge  as  follows:  "The 
street  car  company  had  the  preferred  right 
of  way  over  and  along  the  track  for  the 
passage  of  Its  cars,  because  such  cars  are 
necessarily  confined  to  the  tracks  laid  for 
them,  and  cannot  run  elsewhere."  This  in- 
struction was  properly  refused,  because  in 
contravention  of  the  rule  laid  down  by  this 
court  in  Rapid  Transit  Co.  v.  Seigrist,  96 
Tenn.  120,  88  S.  W.  920,  in  which  It  was 
held  that  a  street  car  has  no  sup^icMr  rights 
over  vehicles  at  grade  crossings  or  at  street 
Intersections.  As  stated  In  Railway  Co.  v. 
Howard,  102  Tenn.  474,  52  S.  W.  854.  the 
rule  is  that  at  crossings  a  street  railway 
company  has  In  the  operation  of  Its  cars  no 
preferential  right  of  way  over  vehicles  and 
pedestrians. 

The  seventh  assignment  of  error  Is  that 
the  court  erred  in  refusing  to  charge  the  fol- 
lowing request,  namely:  "If  you  find  from 
the  evidence  that,  while  tbe  agents  and  serv- 
ants In  charge  of  the  car  were  exercising 
ordinary  care  and  precaution,  the  plaintiff 
drove  upon  the  track  In  front  of  the  moving 
car  when  the  car  was  dose  to  It  that  the 
motorman,  by  the  exercise  of  reasonable  care 
and  diligence,  could  not  stop  the  car  In  time 
to  prevent  the  collision,  the  defendants  would 
not  be  liable,  and  your  verdict  should  be  In 
their  favor."  This  request  embodied  the  the- 
ory of  the  defendants,  namely,  that  plain- 
tiff's wagon  appeared  upon  the  track  so  sud- 
denly, and  in  such  close  proximity  to  the 
car,  that  It  was  Impossible  to  stop  the  car 
In  time  to  prevent  the  accident  There  was 
evidence  tending  to  support  this  theory.  The 
motorman  testified  that  as  he  approached 
Church  street  he  sounded  his  gong,  and  when 
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about  two-thirds  of  the  way  across  Chnrcb 
street  on  Front  he  saw  plaintiff  coming  in  a 
rapid  trot  across  the  track;  that  he  attempt- 
ed to  stop  his  car  by  setting  np  his  brake, 
and  pulled  his  reverse  lever  back,  but  did  not 
put  on  the  current,  because  he  was  knocked 
loose  from  his  lever  by  the  horse's  head.  He 
further  states  that  he  had  on  no  current  at 
the  time,  and  was  running  very  slow;  that 
he  was  standing,  at  the  time  of  the  accident, 
at  his  proper  place,  about  the  middle  of  the 
platform,  with  his  right  hand  on  the  brake, 
and  his  left  on  the  controller.  He  further 
states  that  plaintiff's  wagon  came  straight 
across  from  Church  street  to  the  track,  and 
that  the  horses  were  not  turned  until  they 
struck  the  car.  Be  further  testified  that  his 
headlight  was  bumhig,  and  could  have  been 
seen  a  distance  of  one  mile.  He  further 
stated  that  the  gong  was  in  good  condition, 
and  could  be  heard  100  yards  at  least,  and 
probably  further,— maybe  a  quarter  of  a 
mile;  that  he  sounded  It  when  15  or  20  feet 
away  trom  Church  street  and  when  he  cross- 
ed It.  Th»e  was  evidence  submitted  by  de- 
fendants corroborating  the  testimony  of  the 
motorman  on  the  subject  of  the  speed  at 
which  the  car  was  traveling.  Another  wit- 
ness testified  that  he  made  an  examination 
of  the  street  car  after  the  accident  at  the 
shed,  and  found  that  the  headlight  box  had 
a  hole  punched  in  the  side,  and  the  reflector 
had  a  dent  in  It  The  glass  In  the  headlight 
was  also  broken  out  The  hole  In  the  head- 
light box  was  on  the  right-hand  side,  as  was 
also  the  dent  In  the  reflector.  It  la  argued 
that  It  was  impossible  for  the  headlight  to 
have  been  mashed  and  dented  in  the  manner 
described  without  an  external  collision  with 
an  object  from  the  side  and  In  front  of  the 
car.  The  theory  of  defendants  was  that,  as 
the  head  of  the  lead  or  left-band  horse  was 
projected  on  the  front  platform  from  the 
side,  the  tongue  of  the  wagon  inflicted  the 
injury  to  the  headlight  The  supplemental 
request  presented  the  theory  of  the  defend- 
ants, and  was  supported  by  the  testimony 
Just  mentioned.  The  court  in  his  general 
charge,  except  In  stating  the  contention  of 
the  respective  parties,  did  not  touch  upon 
this  tbe<xy.  The  defendants  were  entitled  to 
have  the  jury  Instructed  upon  the  law  appli- 
cable to  their  theory  of  the  case,  and  the  re- 
fusal of  the  court  to  do  so  is  a  reversible  er- 
ror. 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 


MIIXE:R  et  al.  v.  TOD,  Secretary  of  State. 

(Supreme  Court  of  Texas.     April  7,   1902.) 

COKPORATI0NS-PCRPOSE>-PILING  ARTtCLBS— 
MANDAMTIS. 

1.  Under  Rev.  St  art.  642,  subd.  27,  anther- 
bing  the  formation  of  corporations  for  "the 
growing,  selling  and  purchasing  of  seeds, 
plants,  trees,  etc.,  for  agricultural  and  orna- 
inentai  purposes,"  the  formation  of  a  corpora- 


tion "for  the  purpose  of  growing,  selling  and 
purchasing  rice  and  other  agricultural  prod- 
ucts" is  not  authorized. 

2.  Where  the  purposes  of  a  corpMatlon,  as 
defined  in  its  artiaee,  include  a  purpose  for 
which  a  corporation  is  not  authorized  to  be 
formed  under  the  laws  of  the  state  and  also 
a  legal  purpose,  the  secretary  of  state  cannot 
be  required  by  mandamus  to  file  such  articles. 

Petition  for  mandamus  by  EL  Miller  and 
others  against  John  6.  Tod,  secretary  of 
state.    Writ  refused. 

L.  B.  Moody,  for  relators.  0.  K.  Bdl, 
Atty.  Gen.,  and  T.  S.  Reese,  Asst  Atty.  Gen., 
for  respondent 

GAINES,  C.  J.  This  Is  an  original  petition 
for  writ  of  mandamus  to  compel  the  secre- 
tary of  state  to  accept  and  file  a  charter  pre- 
sented by  the  relators.  It  is  averred  In  the 
petition,  in  effect  that  the  rdators  had 
agreed  to  organize  a  corporation,  and  had 
prepared  a  charter  in  accordance  with  the 
forms  required  by  the  statute,  and  had  pre- 
sented it  to  the  respondent,  with  the  request 
that  It  be  filed  in  his  office,  and  that  he  had 
refused  to  comply  with  the  request  The 
purpose  for  which  the  corporation  was  at- 
tempted to  be  organized  is  stated  In  the  pro- 
posed charter,  a  copy  of  which  Is  made  a 
part  of  the  petition.  In  the  following  terms: 
"The  purpose  for  which  this  corporation  is 
formed  is  the  construction,  maintenance,  and 
operation  of  dams,  reservoirs,  lakes,  wells, 
canals,  flumes,  laterals,  and  other  necessary 
appurtenances  for  the  purpose  of  irrigating 
and  nulling;  and  for  the  purpose  of  growing, 
selling,  and  purchasing  of  rice  and  other  agri- 
cultural products,  and  to  purchase  and  lease 
all  lands  necessary  for  that  purpose."  The 
respondent  filed  demurrers  to  the  petition,— 
one  general  in  form,  and  another,  as  we  think, 
general  in  effect  though  It  specifies  the 
grounds  upon  which  the  Insufildency  of  the 
pleading  is  asserted.  These  grounds  are: 
(1)  That  one  of  the  purposes  for  which  the 
proposed  corporation  is  to  be  organized  is  not 
embraced  in  the  statute;  and  (2)  that  the 
proposed  charter  is  for  two  purposes,  sep- 
arately provided  for  in  distinct  subdivisions 
of  the  statute  which  defines  the  occupations 
for  which  private  corporations  may  be  cre- 
ated. 

Title  21  of  the  Revised  Statutes  provides 
for  the  creation  of  private  corporations,  and 
embraces  article  642,  which  declares  that 
"The  purposes  for  which  private  corporations 
may  be  formed  are,"  and  proceeds  to  define, 
in  separate  subdlyislons,  ntunbered  from  1 
to  54,  induslve,  the  purposes  for  which  such 
corporations  may  be  formed.  Among  them 
are  the  following:  "(23)  The  construction, 
maintenance  and  operation  of  dams,  reser- 
voirs, lakes,  wells,  canals,  flumes,  laterals, 
and  other  necessary  appurtenances  for  the 
purposes  of  irrigation,  navigation,  milling, 
mining,  stockraising  and  city  water  works." 
"(27)  The  growing,  selling  and  purchasing  of 
seeds,  plants,  trees,  etc.  for  agricultural  and 
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ornamental  purposes,  and  to  porChase  and 
lease  all  lands  necessary  for  tliat  purpose." 
One  of  tbe  purposes  In  the  proposed  charter 
falls  substantially  within  the  definition  con- 
talned  in  subdivision  23,  quoted  above,  and 
about  that  no  question  is  made.  But  "the 
purpose  of  growing,  selling,  and  purchasing 
of  rice  and  other  agricultural  products,  and 
to  purchase  and  lease  all  lands  necessary  t<x 
that  purpose,"  as  set  out  In  the  charter,  is 
not  couched  in  the  same  language  as  subdi- 
vision 27,  and  the  question  Is,  do  they  have, 
in  substance,  the  same  meaning?  We  are 
of  the  opinion  that  they  do  not  On  part 
of  the  relators  it  is  contended,  in  efTect  that, 
since  rice  is  a  seed,  therefore  the  growing  of 
rice  comes  within  the  defined  purpose.  The 
argument  may  be  plausible,  but  It  is  not 
sound.  The  language  of  the  subdivision  In 
question  shows  clearly  that  what  was  con- 
templated was  the  growing  and  dealing  in 
seed  merely  as  seed,  and  not  the  growing  of 
a  product  for  sale  generally.  The  legislature 
Intended  to  authorize  corporations  to  engage 
in  a  seed  and  nursery  business,  and,  as  inci- 
dental thereto,  to  grow  seeds,  plants,  and 
trees  for  the  purpose  of  that  business.  Be- 
cause they  intended  to  authorize  the  crea- 
tion of  corporations  to  grow  seed  on  a  lim- 
ited scale  for  a  limited  purpose.  It  does  not 
follow  that  they  Intended  to  empower  the 
creation  of  corporations  to  grow  rice  and 
other  agricultural  products  on  an  enlarged 
scale,  not  only  for  sale  for  seed,  but  for  sale 
for  any  other  purpose  to  ■which  such  prod- 
ucts may  be  applied.  The  proposed  charter 
does  not  confine  tbe  business  of  the  company 
to  the  growing  and  selling  of  rice  merely  as 
seed,  and  therefore  we  think  the  company 
could  not  be  organized  for  carrying  on  such 
a  business.  We  are  also  of  opinion  that, 
since  one  of  tbe  purposes  declared  In  the  pro- 
posed charter  is  not  authorized  by  law,  the 
fact  that  another  puriwse  mentioned  in  con- 
nection therewith  is  a  lawful  one  does  not 
save  it  Article  643  of  the  Revised  Statutes 
sets  forth  the  articles  which  shall  be  contain- 
ed In  the  charter.  The  second  of  these  is 
"the  purpose  for  which  it  [meaning  the  cor- 
poration] Is  formed."  Article  614  declares 
that  the  charter  shall  be  subscribed  by  three 
or  more  persons,  and  prescribes  the  manner 
in  which  it  shall  be  signed  and  acknowledg- 
ed. Article  Oi5  provides  that  "such  charter 
shall  thereupon  be  filed  in  the  c^ce  of  tbe 
secretary  of  state,  who  shall  record  the  same 
at  length,"  etc.  It  is  clearly  Implied,  as  we 
think,  that  tbe  purpose  set  forth  In  the  char- 
ter must  be  an  authorized  purpose.  But 
there  Is  no  language  in  any  of  these  articles 
which  throws  any  light  upon  the  question  as 
to  the  duty  of  the  secretary  of  state  vrhen 
the  charter  set  forth  two  purposes,  one  of 
which  was  authorized  and  the  other  not 
But  when  tbe  meaning  of  a  statute  Is  doubt- 
ful, the  policy  of  the  measure  is  a  matter 
to  be  considered  by  the  courts,  and  that  con- 
struction ought  to  be  given  to  the  law  which 


best  accords  with  sound  policy.  TV>  permit 
a  charter  to  be  filed  which  purports  to  create 
a  corporation  to  carry  on  a  business  for 
which  a  corporation  cannot  be  legally  cre- 
ated under  the  law  would  be  to  hold  out  the 
organization  as  a  corporation  when  it  pos- 
sessed none  of  the  rights  and  immunities  of 
such  artificial  bodies,  and  to  allow  innocent 
third  parties  who  may  purchase  its  shares 
or  deal  with  It  to  be  misled  to  their  Injury. 
'jL'o  permit  an  unauthorized  purpose  to  be 
set  forth  with  another  that  is  authorized 
could  accomplish  no  good,  and  would  serve 
only  to  give  color  of  authority  to  that  which 
Is  not  authorized,  and  thereby  to  open  a  door 
to  deception  and  fraud.  Our  last  remark  is 
made  merely  with  reference  to  effect  of  a 
charter  which  embraces  an  unauthorized  pur- 
pose, and  not  with  reference  to  the  relators, 
who  are  here  contending  in  good  faith  that 
both  the  purposes  declared  In  their  charter 
are  purposes  for  which  a  corporation  may  be 
lawfully  created  under  the  statute.  As  we 
understand,  while  they  do  not  admit  that  the 
mention  of  an  unlawful  purpose  would  vitiate 
their  charter,  they  have  not  contended  that 
it  would  not  But  since  we  hold  that  one  of 
the  purposes  In  relators'  charter  Is  unauthor- 
ized, the  question  Is  necessarily  In  the  case, 
and  had  to  be  determined. 

The  question  whether  a  charto:  which  de- 
clares that  it  is  organized  for  two  purposes, 
one  of  which  is  authorized  and  the  other  not, 
and  which  has  been  accepted  and  filed  by 
the  secretary  of  state,  is  good  for  the  author- 
ized purpose.  Is  not  before  us.  Neither  is 
the  question  whether  a  company  acting  un- 
der such  charter  so  accepted  and  filed  should 
be  declared  a  de  facto  corporation.  See  Salt 
Co.  v.  Heldenbelmer,  80  Tex.  344;  15  S.  W. 
1038,  26  Am.  St  Rep.  743.  We  therefore  ex- 
press no  opinion  upon  either  of  these  points. 

Since  we  sustain  the  first  ground  of  objeo 
tion  to  the  proposed  charter,  it  is  not  neces- 
sary to  consider  the  second. 

The  writ  of  mandamus  is  refused. 


DOUGLASS  T.  BLOTJNT  et  at 
(Supreme  Court  of  Texas.    April  7,  1902.) 

VENDOR  AND  PURCHASER— VENDOR'S  LIEN— 
PURCHASB-MONET  NOTES  —  ASSIONMKNT — 
FORECLOSURE— REDEMPTION  BT  SECOND 
ASSIGNEE  —  RESCISSION  —  JUDICIAL  aALES— 
PURCHASE  BY  ATTORNEY. 

1.  A  purchase  by  an  attorney  at  a  sale  nnd«f 
process  controlled  by  him  is,  in  the  absence  of 
circumstances  impeaching  the  fairness  of  the 
transaction,  and  when  his  client  consents  to 
such  purchase,  or  the  attorney  bids  enough  to 
discharge  the  judgment,  valid  as  against  any 
claim  of  the  Judgment  defendant 

2.  Where  a  vendor  of  land  takes  port^k&se- 
money  notes  secured  by  lien  reserved  in  the 
deed,  and  assigns  one  of  them,  his  ri^t  to 
rescind  the  contract  of  sale  on  repudiation  by 
the  veidee,  and  redaim  the  land,  is  suspended 
by  the  assignment  luasmach  as  it  is  no  lonser 
In  Ws  power  to  put  the  vendee  in  statu  quo  by 
returning  all  the  notes;  and  the  right  of  re- 
scission is  not  revived  until  the  so-called  "le- 
gal title"  and  all  the  notes  revest  in  some  oue 
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indlTldual.  bat  nntll  such  time  the  remedj  la 
by  judicial  foreclosure  and  sale  of  the  property. 

3.  Where  the  vendor  of  land  takes  purchase- 
mouey  notes  secured  by  lien  reserTed  in  the 
deed,  the  so-called  "legal  titie"  thus  reserved 
to  him  is  not  a  property  right,  upon  which  the 
lien  of  an  assigned  note  oecomes  an  incum- 
brance. 

4.  Where  a  vendor  of  laud  takes  pnrchaae- 
money  notes  secured  by  a  lien  and  assigns  one 
of  them,  which  is  foreclosed  in  an  action  to 
which  the  vendor  is  not  a  party,  a  purchaser 
Dt  the  sale  takes  the  interest  of  the  assignee 
and  the  title  of  the  vendee,  but  holds  the  prop- 
eity  subject  to  the  proportionate  lien  of  the 
notes  remaining  in  the  vendor's  hands. 

5.  Where  a  vendor  of  land  takes  purchase- 
money  notes  secured  by  a  lien  reserved  in  the 
deed,  and  assigns  oue  of  th«n,  which  the  as- 
signee forecloses,  the  foreclosure  by  the  as- 
signee amounts  to  an  election  to  enforce  the 
rights  growing  out  of  the  sale  in  that  manner, 
and  terminates,  so  lon|;  as  the  foreclosure 
judgment  remains  effective,  the  vendor's  own 
right  to  rescind  the  contract  on  repudiation  by 
the  vendee,  and  reclaim  the  land. 

6.  Where  a  vendee  of  laud  takes  pnrchase- 
money  notes  secured  by  a  lien  reserved  in  the 
deed,  and  assigns  oue  of  them  without  right  of 
prior  payment,  which  is  foreclosed  in  an  ac- 
tion to  which  the  vendor  is  not  a  party,  and 
afterwards  assigns  the  remainiug  notes  to  a 
vecond  assignee,  to  whom  he  also  deeds,  the 
first  assignee  does  not  occupy  the  position  of  a 
prior  incumbrancer,  so  as  to  enUtle  the  sec- 
ond to  redeem  from  the  foreclosure  sale,  but 
both  assignees  are  equal  lienholders;  and 
hence,  not  being  able  to  redeem,  so  as  to  se- 
cure title  to  the  outstanding  note,  the  second 
assignee  cannot  assume  to  exercise,  on  reim- 
boraing  the  foreclosure  purchaser,  the  vendor's 
oriciual  right  to  reecina  the  contract  and  re- 
claim the  land  on  repudiation  by  the  vendee. 

7.  The  fact  that  the  second  assignee  also 
takes  a  deed  from  the  vendor  will  not  better 
his  attempt  to  redeem,  as  the  vendor's  so- 
called  "legal  title"  reserved  by  the  original 
deed  ia  a  mere  trust  for  the  oeneflt  of  the 
holders  of  the  purchase-money  notes,  which 
would  not  enable  the  vendor  himself  to  compel 
a  reassignment  of  a  note  for  porposea  of  con- 
tract rescission. 

8.  An  assignee  of  one  of  several  vendor's  lien 
notes,  who  forecloses  it,  whereupon  sale  is 
made  to  a  third  person,  is  not  entitied  to  par- 
ticipate in  the  proceeds  of  a  second  foreclosure 
sule,  had  at  the  suit  of  the  holder  of  the  re- 
maiuiag  notes. 

9.  Where  an  assignee  of  one  of  three  vendor's 
lien  notes  forecloses  it,  whereupon  sale  is  made 
to  a  third  person,  and  afterwards  an  assignee 
of  tb«  remaining  notes  institutes  foreclosure, 
the  proceeds  of  a  sale  in  the  latter  action 
should  be  divided  between  the  purchaser  at  the 
first  sale  and  the  second  assignee  in  the  propor- 
tion which  the  note  first  foreclosed  bears  to 
the  notes  In  suit. 

Williams,  J.,  dissenting. 

Error  to  court  of  civil  appeals  of  First 
•upreme  judicial  district. 

Suit  by  E.  A.  Blount  against  Isaac  Wat- 
son and  others.  From  a  Judgment  of  the 
court  of  civil  appeals  (62  S.  W.  4SSi)  affirming 
a  judgment  in  favor  of  plaintiff,  defendant 
W.  L.  Douglass  brings  error.    Reversed. 

J.  N.  Votaw  and  3.  D.  Martin,  for  plaintlfl 
in  error.  Geo.  C.  Greer  and  Bullitt  &  Louis, 
for  defendants  in  error. 

BROWN,  J.  W.  M.  Fortescue  conveyed  to 
Isaac  Watson  a  half  league  of  land  for  |3,- 
321.  of  wbicb  one-third  was  paid  In  cash,  and 


for  the  remainder  two  notes  for  $S81  eadi, 
payable  in  one  and  two  years,  and  one  note 
for  $4B2,  payable  in  three  years,  were  exe- 
cuted by  Watson.  The  deed  executed  by 
Fortescue  reserved  a  lien  to  secure  payment 
of  the  notes.  Fortescue  at  once  assigned  the 
third  note  to  W.  S.  Swllley,  who,  with  one 
Cameron,  afterwards  Indorsed  it  to  the  Re- 
liance Lumber  Company.  That  company 
brought  suit  upon  the  note  against  Watson 
as  maker  and  Swllley  and  Cameron  as  in- 
dorsers,  and  sought  also  a  foreclosure  of  the 
lien  upon  the  land;  falling,  however,  to 
make  Fortescue  a  party.  A  judgment  was 
recovered  in  that  suit  against  all  of  the  de- 
fendants and  foreclosing  the  lien  as  sought 
Order  of  sale  was  issued  upon  it,  and  the 
land  was  sold  thereunder,  and  W.  L.  Doug- 
lass became  the  purchaser  for  the  sum  of 
$50.  Thereafter  Swllley  prosecuted  a  writ 
of  error  from  the  judgment  and  it  was  re- 
versed, because  he  had  not  been  properly 
served,  and  the  cause,  as  to  bim,  was  re- 
manded for  further  proceedings,  but  the 
judgment  as  against  the  other  defendants 
and  the  foreclosure  was  not  disturbed.  The 
cause  as  to  Swllley  has  never  been  disposed 
of,  but  after  the  reversal  he  settled  with  the 
plaintiff  therein,  and  secured  from  it  an  as- 
signment of  all  its  rights  in  the  Judgment 
and  the  note  on  which  It  was  founded. 
Prior  to  the  recovery  of  the  Judgment  re- 
ferred to  by  the  Reliance  Lumber  Company, 
Fortescue  had  brought  suit  in  Nebraska 
against  Watson,  seeking  personal  Judgment 
alone  against  him  upon  the  two  first  notes. 
Watson  defended  on  the  ground  that  the 
purchase  of  the  land  was  in  fact  made  by 
and  for  one  Emory  A.  Cobb,  and  that  the 
deed  was  made  to  and  the  notes  executed  by 
him  (Watson)  as  the  depositary  of  the  titie 
for  Cobb,  and  that  the  agreement  of  all  par- 
ties was  that  Watson  was  not  to  become  per- 
sonally bound  upon  the  notes.  Upon  this 
defense  judgment  was  rendered  In  his  fa- 
vor. There  were  no  parties  to  this  proceed- 
ing except  Fortescue  and  Watson.  There- 
after, and  subsequent  to  all  of  the  transac- 
tions before  stated,  except  the  assignment 
from  the  Reliance  Lumber  (Company  to  Swll- 
ley, Fortescue  indorsed  and  assigned  to  B.  A. 
Blount  the  two  notes  originally  retained  by 
him,  and  also  executed  to  Blount  a  convey- 
ance of  all  his  (Fortescue's)  titie  to  the  land 
for  which  the  notes  were  given.  The  pres- 
ent action  was  brought  by  Blount  December 
10,  1896,  against  Watson,  Cobb,  Douglass, 
Swllley,  and  others.  In  the  amended  plead- 
ing on  which  the  last  trial  was  bad  he  stated 
the  history  of  the  transactions,  and  offered 
to  release  all  claim  upon  the  land  if  the  de- 
fendant entitied  thereto  would  pay  the  notes 
held  by  him;  alleged  that  he  had  tendered 
to  Douglass  the  amount  paid  by  the  latter 
at  the  sheriff's  sale,  and  that  he  had  depos- 
ited in  court  a  sum  sufficient  to  pay  off  the 
Swllley  Judgment  which  he  tendered  to  de- 
fendants,  and   that   Douglass    had   aaaertr 
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aealnst  one  of  the  notes  the  defense  of  limi- 
tation. He  prayed:  First,  that  he  be  al- 
lowed to  recover  the  land;  or,  If  that  relief 
should  be  denied,  second,  for  Judgment 
against  Watson  for  the  amount  of  his  two 
notes,  and  a  foreclosure  of  his  lien,  and  sale 
of  the  land,  and  the  application  of  the  pro- 
ceeds to  his  claim,  or  proportionally  to  such 
claim. and  to  the  $452  note;  or.  If  this  should 
be  denied,  for  a  proportionate  dMsIon  of 
the  land  between  him  and  the  defendants. 
Watson  and  Ck>bb  made  no  defense.  Doug- 
lass pleaded  limitation  against  one  of  the 
notes  sued  on,  set  up  his  title  under  the  facts 
stated,  and  pleaded  the  Nebraska  Judgment 
In  favor  of  Watson  In  bar  of  any  recovery  on 
the  notes.  He  denied  plaintiff's  right  to  re- 
scind the  original  sale  of  the  land  and  to 
recover  It,  bnt  did  not  offer  to  pay  the  notes 
sued  on.  Swllley,  In  addition  to  pleading 
the  facts  upon  which  his  rights  under  the 
$452  note  and  the  Judgment  thereon  depend, 
attaclced  the  sheriff's  sale  to  Douglass,  and 
sought  to  have  it  set  aside  on  the  ground 
that  Douglass  was  the  attorney  for  the  Re- 
liance Lumber  Company  in  that  proceeding, 
and  that  the  sale  was  made  Irregularly,  and 
for  a  grossly  inadequate  price.  Tbe  judg- 
ment of  the  district  court,  which  was  af- 
firmed by  the  court  of  civil  appeals  (62  S.  W. 
429),  set  aside  the  sale  to  Douglass,  requir- 
ing the  return  to  him  of  tbe  amount  of  his 
bid  and  Interest;  ordered  the  money  paid 
in  by  plaintiff  to  pay  the  balance  of  the 
Judgment  on  the  $452  note  to  be  paid  to 
SwiUey,  and  adjudged  the  land  to  Blount 
The  court  of  civil  appeals  stated  meagerly 
the  facts  bearing  upon  Douglass'  purchase, 
but  the  testimony  is  undisputed,  and  proves 
that  Douglass  &  Jackson,  a  firm  of  attor- 
neys, represented  the  Reliance  Lumber  Com- 
pany in  procuring  the  Judgment  under  which 
tbe  land  was  sold;  and  after  the  land  had 
been  advertised  for  sale  Douglass  Informed 
the  Reliance  Lumber  Company  of  the  fact 
that  the  land  would  be  sold,  and  the  time 
and  place,  advising  his  client  to  purchase  the 
land;  but  the  lumber  company  declined  to 
do  so,  and  Instructed  Douglass  not  to  buy 
the  land  for  it.  He  then  stated  to  the  offi- 
cers of  the  company  that  he  would  buy  it 
for  himself,  to  which  th^  assented.  Swil- 
ley  was  defendant  in  the  execution,  and  lia- 
ble for  the  amount  which  might  remain  un- 
paid after  the  subjection  of  tbe  land,  and 
Donglass  Informed  him  on  the  day  before 
the  sale  that  it  would  occur,  stating  that 
Donglass  intended  to  buy  the  land,  as  his 
clients  decliued  to  do  so.  Douglass  invited 
Swilley  to  Join  him  in  the  purchase  of  the 
land,  which  the  latter  declined  to  do.  On 
tbe  day  of  tbe  sale  SwIUey  was  present,  and 
did  not  bid  upon  the  land,  nor  offer  any  ob- 
jection to  the  sale  being  made  at  that  time. 
As  to  the  value  of  the  land,  Swilley  testified 
that  he  was  aftald  to  bid  upon  it  on  account 
of  the  condition  of  the  title,  but  that  the  land 
was  worth  on  the  day  of  sale  about  $2  per 


acre,  sold  In  the  usual  manner  of  part  cash 
and  the  balance  on  time.  He  states  that  at 
the  time  there  was  outstanding  incumbrance 
of  $2,000,  besides  the  notes  held  by  Blount 
and  the  amount  of  the  Judgment.  Swilley 
says,  with  reference  to  tbe  sale  and  the  rea- 
son why  there  were  no  other  bidders,  "I 
think  every  one  else  felt  about  it  as  I  did  as 
to  the  land  and  Its  value  at  the  time  of  the 
sale." 

The  court  of  civil  appeals  disposed  of  the 
sale  to  Douglass  in  very  few  words,  but  we 
gather  from  the  qplnlon  that  the  Judgment 
of  the  trial  court  was  affirmed  because  Doug- 
lass was  attorney  for  plaintiff  in  the  writ 
holding  that  a  purchase  by  an  attconey  with 
the  consent  of  his  client  is  void  in  favor  of 
the  defendant  In  the  execution.  We  assume, 
then,  that  the  court  sustained  the  Judgment 
of  tbe  district  court  setting  aside  the  sale 
to  Douglass  upon  the  contention  presented 
by  the  attorneys  for  SwIUey,  based  upon 
McLaury  v.  Miller,  64  Tex.  384.  That  case 
rests  mainly  upon  Howell  v.  Baker,  4  Johns. 
Ch.  118,  in  which  Chancellor  Kent  wrote  in 
terms  severely  condemning  the  practice  of  an 
attorney  buying  property  exposed  to  sale  un- 
der process  controlled  by  him.  That  eminent 
chancellw  quoted  from  Hall  v.  Hallet  1  Cox, 
Ch.  134,  this  language:  "No  attorney  can 
be  permitted  to  buy  in  things  in  a  course 
of  litigation,  of  which  litigation  he  has  the 
management  This  the  policy  of  Justice  will 
not  endure."  Tbe  chancellor  then  continued 
the  opinion  in  tbe  following  language:  "But 
though  the  rule  disqualifying  trustees,  and 
particularly  solicitors  and  attorneys,  from 
purchasing  at  sales  brought  about  through 
their  agency,  has  strong  pretensions  to  be 
applied  to  this  very  case,  I  do  not  perceive 
It  to  be  Incumbent  upon  me,  at  present  to 
decide  that  point  The  purchase  by  the  de- 
fendant B.  was  made  under  special  circum- 
stances, which  are  sufficient  of  themselves 
(and  particularly  when  taken  In  connection 
with  his  character  as  attorney  to  the  execu- 
tion) to  constitute  him  a  trustee  for  tbe  par- 
ties, whose  Interests  were  concerned  In  tbe 
sale."  The  following  comment  upota  that 
opinion  by  Chief  Justice  Walworth  states 
forcibly  the  fallacies  In  Chancellor  Kent's 
dicta:  "I  consider  the  fact  that  the  pur- 
chase was  made  by  the  attorney,  without 
the  consent  and  against  the  Interest  of  some 
of  his  clients,  or  those  for  whose  benefit  he 
la  supposed  to  act  as  attorney,  as  important 
in  this  case;  for,  notwithstanding  the  court 
In  Howell  v.  Baker,  4  Johns.  Ch.  121,  said 
that  the  rule  disqualifying  solicitors  and  at- 
torneys from  purchasing  at  sales  brought 
about  by  their  agency  had  strong  pretensions 
to  be  applied  to  the  case  of  an  application 
by  the  defendant  In  an  execution  to  set  aside 
a  purchase  made  by  the  plaintifTs  attorney, 
the  late  chancellor  Intentionally  avoided  de- 
ciding that  point  though  it  was  directly  be- 
fore him  in  that  suit  1.  think  the  doctrine 
has  never  been  carried  to  that  extent  even 
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In  the  dedsions  of  the  English  courts,  which 
hsTe  gone  the  fai-thest  <mi  this  subject.  The 
reasons  why  the  attorney  or  agent  Is  not 
permitted  to  pnrchase  are  becanse  It  Is  sup- 
posed to  he  Inconsistent  with  the  duty  which 
tie  owes  to  those  for  whom  he  is  employed 
to  act,  and  from  the  relation  which  exists 
between  the  agent  and  his  principal,  or  be- 
tween the  attorney  and  his  client  But 
these  reasons  cannot  apply  to  the  defendant 
In  the  execntion.  The  plaintiff's  attorney 
owes  no  allegiance  to  the  defendant,  and  is 
nnder  no  obligation  of  duty  to  take  care  of 
bis  interest;  neither  is  there  any  confidential 
-connection  existing  between  tJiem.  There 
can  he  no  donbt  of  the  right  of  a  plaintiff 
to  pnrchase  on  his  own  execution.  And  I 
think  there  can  be  as  littie  donbt  of  the  right 
-of  the  attorney  to  purchase  tor  his  client, 
with  his  assent  or  to  purchase  for  himself, 
-or  as  the  agent  of  a  third  person,  with  the 
like  permission."  Hawley  t.  Cramer,  4  Cow. 
738.  In  the  case  of  Howell  t.  Baker  the 
«faancelloir  cites  the  following  three  cases: 
Six  parte  James,  5  Yes.  70S,  Ex  parte 
Hughes,  6  Yes.  617,  and  Hall  t.  Hallet,  1 
Cox,  Ch.  134.  Each  of  the  first  two  cases 
involyes  the  validity  of  a  pnrchase  made  by 
the  assignee  in  bankruptcy  and  his  attmmey 
of  i>roperty  belonging  to  the  estate,  and  the 
■coort  in  each  case  held  the  sale  Invalid.  No 
court  In  this  country  would  hesitate  to  make 
the  same  ruling  upon  a  like  state  of  facta. 
The  case  of  Hall  v.  Hallet  presented  a  most 
flagrant  fraud  perpetrated  upon  minors  by 
their  guardian  and  his  attorney,  by  which 
they  acquired  the  estate  of  the  wards 
through  a  purchase  by  the  attorney.  The 
proceeding  was  by  the  wards  against  the 
guardian  and  the  attorney  to  set  aside  the 
sale  and  require  them  to  account  for  the 
pr(^;)erty  which  they  bad  thus  fraudulentiy 
misapplied.  In  discussing  the  validity  of  an 
assignment  made  by  the  guardian  to  his  at- 
torney of  claims  belonging  to  the  wards'  es- 
.tate  during  the  pendency  of  the  guardianship, 
the  court  used  the  language  quoted  by  Chan- 
c^or  Kent:  "No  attorney  can  be  permitted 
to  buy  In  things  in  a  course  of  litigation  of 
which  litigation  he  has  the  management 
This  the  policy  of  Justice  will  not  endure." 
This  language  had  no  reference  to  the  rights 
of  the  maker  of  the  note  assigned,  but  re- 
ferred alone  to  the  relation  that  the  guardian 
and  attorney  bwe  to  the  wards  themselves. 
Much  theorizing  has  been  based  upon  the 
expression  of  Lord  Thurlow,  distorting  it  in- 
to the  assertion  of  a  trust  relation  between 
an  attorney  and  the  opi>oslte  party  in  the 
snlt  which,  we  think,  will  not  endure  care- 
ful Investigation. 

I.«i8enring  v.  Black,  5  Watts,  304,  30  Am. 
Dec.  322,  cited  In  McLaury  ▼.  Miller,  was  a 
salt  by  a  party  to  set  aside  a  sale  at  which 
the  attorney  of  plaintiff  had  purchased  the 
property  for  the  exclusive  benefit  of  a  co- 
plaintiff  in  the  execution;  and  the  court  held 
Ibat  the  attorney's  oUigation  to  each  of  his 


clients  was  equal,  and  he  could  no  more 
purchase  fo(  one  client  to  the  exclusion  of 
the  other  than  he  could  purchase  for  him- 
self In  fraud  of  both,— a  very  proper  and 
Just  decision,  not  at  all  In  point  In  the  case 
now  under  discussion,  nor  does  it  support  the 
decision  in  McLaury  v.  Miller.  Howell's 
Heirs  V.  McCreery's  Heirs,  7  Dana,  890,  was 
cited  by  Judge  Stayton.  In  that  case  an 
attorney  of  the  plaintiff  in  the  writ  pur- 
chased the  property  for  himself  and  another 
party.  The  defendant  in  the  writ  brought 
suit  to  recovo:  the  property,  and  Judge  Rob- 
ertson said:  "It  seems  to  us  that  the  pur- 
chase by  the  attorney  under  his  client's  exe- 
cution should  be  deemed  to  have  been  In- 
valid and  voidable  for  the  following  reasons: 
(1)  A  purchase  by  an  attorney  under  his 
client's  executicm  over  which  he  had  control, 
predisposes  a  chancellor  to  look  on  the  trans- 
action with  a  peculiar  Jealously  and  scrutiny, 
and  should  never  be  sustained  when  it  was 
for  a  grossly  inadequate  price  and  exhibits  a 
semblance  of  unfairness."  The  court  then 
proceeds  to  show  that  the  price  was  grossly 
Inadequate,  and  that  the  circumstances  prov- 
ed that  the  sale  was  unfairly  made.  As 
usual,  the  learned  Judge  quoted  the  remark 
of  Lord  Thurlow  in  the  case  of  Hall  v.  Hal- 
let, but  did  not  apply  it  In  that  case.  Blight's 
Heirs  V.  Tobln,  7  T.  B.  Mon.  616,  18  Am. 
Dec  219,  involved  a  purchase  by  the  attor- 
ney of  the  plaintiff  In  the  writ,  and  the  court 
set  the  sale  aside  upon  the  ground  of  in- 
adequacy of  consideration  and  unfairness; 
saying:  "It  has  been  held,  or  at  least  It 
has  been  said  by  some  chancellors,  that  a 
purchase  by  counsel  In  such  circumstances 
ought  not  to  be  permitted  to  stand.  •  •  » 
But,  without  approving  or  disapproving  these 
authorities,  and  not  wishing  to  be  understood 
that  we  go  the  whole  length  of  this  doctrine, 
all  the  use  we  shall  make  of  It  is  to  show 
that  the  chancellor,  if  he  does  not  carry  out 
this  doctrine,  will  scrutinize  a  purchase  thus 
made  by  counsel  with  greater  strictness  than 
he  would  a  pnrchase  made  by  one  who  had 
no  control  over  the  execution; '  and,  if  there 
be  circumstances  or  grounds  to  make  such 
purchaser  a  trustee,  it  will  be  done,  securing 
to  him  all  the  money  which  he  may  have 
paid."  The  honorable  court  then  proceeded 
to  show  that  the  sale  in  that  case  was  for  a 
grossly  inadequate  price,  and  under  drcum- 
stances  which  would  warrant  any  court  of 
equity  in  setting  the  sale  aside.  Harper  v. 
Perry,  28  Iowa,  58,  was  a  suit  by  a  party  to 
set  aside  a  purchase  made  by  plaintiff's  at- 
torney of  the  property  of  the  client  in  litiga- 
tion at  the  time,  without  the  knowledge  of 
the  client  and  agahist  his  interest  The  case 
is  not  In  point  Jones  v.  Martin,  26  Tex. 
62,  80  Am.  Dec.  641,  was  decided  by  the 
three  eminent  Judges  who  formed  the  first 
supreme  court  of  our  state,  and  the  opinion 
was  delivered  by  Justice  Wheeler,  in  which 
he  quoted  from  Chancellor  Kent  as  did 
Judge  Stayton  in  McLaury  ▼.  Miller,  and, 


Digitized  by  VjOOQIC 


488 


6T  SOUTHWESTERN  BEPOBTER. 


(lex. 


like  Chancellor  Kent,  Judge  Wheeler  based 
the  decision  upon  gross  inadequacy  of  price 
paid  and  the  unfairness  In  the  sale.  The 
authorities  cited  by  Judge  Stayton  do  not 
sustain  the  contention  In  this  case,  and  upon 
a  careful  consideration  (tf  the  case  of  Mc- 
Laury  y.  Miller  it  will  be  found  that  the 
eminent  Jurist  who  wrote  the  opinion  follow- 
ed the  example  of  the  chancellors  in  quoting 
the  general  language  of  criticism  upon  the 
practice  of  attorneys  buying  at  sales  under 
writs  controlled  by  them,  but  decided  the 
case  upon  the  ground  that  the  price  was  in- 
adequate, and  the  circumstances  Bu£9clent  to 
Justify  the  court  In  setting  the  sale  aside. 
The  Judgment  in  that  case  does  not  rest  upon 
the  proposition  that  the  sale  was  void  be- 
cause the  purchaser  was  the  attorney  of  the 
plaintiff  in  the  writ  The  Judgment  in  Mc- 
Ijaury  v.  Miller  was  put  upon  this  ground: 
"The  Inadequacy  of  price  in  this  case  Is 
manifest  and  It  has  been  said  in  many  cases 
where  this  is  true  that  slight  additional  cir- 
cumstances will  Justify  the  inference  that, 
in  a  legal  sense,  the  sale  is  fraudulent  The 
circumstances  in  this  case  we  deem  suffi- 
cient" 

We  have  gone  thoroughly  into  the  exami- 
nation of  all  the  cases  cited  by  Judge  Stay- 
ton  in  McLaury  t.  Miller,  have  examined 
all  authorities  that  we  have  been  able  to 
liud  bearing  upon  this  question,  and  have 
found  no  case  in  which,  at  the  instance  of 
the  defendant  it  has  been  held  that  a  sale 
of  land  under  JadJcial  process  was  void  be- 
cause the  purchaser  was  attorney  for  the 
plaintiff  in  a  writ  unless  the  circumstances 
impeached  the  fairness  of  the  transaction. 
It  is  a  well-settled  rule  of  law  that  an  at- 
torney cannot  for  himself,  buy  property 
exposed  to  sale  by  process  under  his  con- 
trol without  the  consent  of  his  client,  unless 
he  bids  sufficient  amount  to  discharge  the 
Judgment  debt  This  rule  has  been  rigidly 
enforced  by  the  courts,  and  should  not  be 
relaxed  for  the  delicate  relation  of  trust 
between  attorney  and  client  should  not  be 
imperiled  by  the  intrqaion  of  the  selfish  in- 
terest of  the  trustee.  The  authorities  Justify 
the  conclusion  that  when  an  attorney  pur- 
chases property  at  a  sale  under  process  con- 
trolled by  him,  without  circwuBtances  im- 
peaching the  fairness  of  the  transaction, 
and  when  the  client  consents  to  the  pur- 
chase, or  the  attorney  bids  sufficient  at  the 
sale  to  discharge  the  Judgment  such  sale 
win  be  held  good  against  any  claim  of  the 
defendant  in  the  writ  Le  Gonte  v.  Irwin, 
10  S.  C.  659;  Carender  v.  Smith's  Heirs,  1 
Iowa,  306;  Grayson  t.  Weddle,  63  Mo.  539; 
Hess  V.  Voss,  52  111.  481;  Eelf  v.  Ives,  10 
La.  509;  Hyams  ▼.  Herndon,  36  La.  Ann. 
879.  In  Le  Gonte  ▼.  Irwin,  above  cited,  the 
court  said:  "We  do  not  see  why  the  attor- 
ney of  the  plaintiff,  after  Judgment  rendered 
and  entered,  may  not  be  a  bona  fide  bidder 
at  a  Judicial  sale  fairly  conducted,  as  well 
as  any  other  person.    He  has  no  duty  to 


p^form  that  Is  Inconsistent  with  the  char- 
acter of  purchase.  The  law  looks  with 
Jealousy  upon  contracts  between  an  attorney 
and  his  client  to  the  disadvantage  of  the 
latter,  but  here  there  was  no  contract  with 
the  client.  Miles  v.  Ervln,  1  McCord,  Eq. 
524,  16  Am.  Dec.  623.  The  complaint  is  not 
made  by  the  client  plaintiff,  but  by  the  de- 
fendant The  interests  of  defendants  in 
general  require  that  everybody  may  bid. 
If  the  plaintiffs  attorney  is  forbidden  to  bid, 
the  defendant  is  thereby  injured  by  the  de- 
crease in  competition.  If  an  attorney  com- 
plies with  his  bid,  or  procures  another  to  do 
It  by  payment  out  of  his  own  funds,  on  what 
grounds  Is  it  less  a  bona  fide  bid  than  if 
made  by  some  other  pers<m?"  We  think  the 
court  of  South  Carolina  correctly  puts  the 
matter  upon  the  ground  that  th«e  is  no 
relation  of  confidence  or  trust  between  the 
attorney  of  the  plaintiff  and  the  opposite 
party.  The  truth  is,  and  must  be  so  recog- 
nized by  every  lawyer,  that  of  all  people  the 
lawyer  has  least  confidential  relations  with 
the  party  against  whom  he  is  conducting 
litigation.  In  the  nature  of  things,  they 
deal  at  arm's  length.  There  is  no  rdatlon 
of  contract  between  them;  on  the  contrary, 
the  attorney  is  under  contract  with  his  cli- 
ent to  prosecute  the  claim  of  his  elicit 
against  the  opposing  party  with  the  pur- 
pose of  securing  for  his  client  all  that  the 
law  and  the  evidence  will  Justify  in  fair- 
ness and  honorable  dealing,  and  it  would  be 
placing  an  attorney  in  an  exceedingly  awk- 
ward position  to  say  that  he  was  under  ob- 
ligation to  his  client  to  press  a  claim  to 
collection  on  the  best  terms  consistent  with 
right  and  at  the  same  time  hold  him  obli- 
gated by  some  imaginary  trust  relation  be- 
tween him  and  the  defendant  to  make  the 
property  exposed  to  sale  bring  the  entire 
amount  of  his  client's  debt  The  statement 
of  the  proposition  shows  the  absurtlity  and 
the  unsoundness  of  the  position  which  as- 
serts a  purchase  by  the  attorney  under  such 
circumstances  to  be  voted  upon  the  ground 
that  he  occupies  a  trust  relation  to  the  op- 
posite party.  As  was  said  by  the  court  of 
South  Carolina,  It  is  to  the  interest  of  both 
parties  to  the  execution  that  everybody 
should  bid,  and,  If  a  rule  is  adopted  by 
which  the  attorney  of  the  plaintiff  would  be 
disqualified  as  a  bidder,  the  defendant 
would  be  tliereby  deprived  of  the  benefit  of 
such  bidding.  We  can  find  no  sound  reason 
of  public  policy  upon  which  to  base  such 
restriction,  and  no  authority  to  sustain  it. 
The  relation  that  attorneys  occupy  towards 
their  clients  is  of  a  very  delicate  character, 
in  the  highest  degree  confidential,  and  de- 
mands of  the  attorney  the  utmost  good 
faith,  and  that  he  refrain  from  "the  appear- 
ance of  evil"  in  the  conduct  of  his  client's 
business.  Self-interest  must  not  be  allowed 
to  modify  the  zeal  of  an  attorney  nor  cor- 
rupt his  loyalty  to  his  client  No  lawyer  is 
Justifiable  in  acting  unfairly  towards   the 
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opposite  party,  either  In  the  Interest  of  bis 
client  or  himself;  and  slight  circumstances 
tending  to  prove  conduct  by  an  attorney 
'Which  has  prevented  property  exposed  to 
sale  under  bis  direction  from  bringing  a  fair 
price  ought,  at  the  instance  of  either  party, 
to  be  held  sufficient  to  set  the  sale  aside. 
This  Is  really  the  rule  annotmced  in  Mc- 
laaory  y.  Miller.  We  believe  the  rule  con- 
tended for  would  embarrass  the  enforcement 
of  Judgments,  complicate  the  relations  be- 
tween clients  and  attorneys  and  the  duties 
of  attorneys  to  the  opposing  parties,  result- 
ing in  no  substantial  benefit.  We  therefore 
conclude  that  the  district  court  erred  In  set- 
ting aside  the  sale  made  to  Douglass. 

The  most  important  and  most  dlfficnlt 
question  in  this  case  arises  out  of  the  holding 
by  the  court  of  civil  appeals  that  Bloimt  had 
a  right  to  recover  the  land  in  question  be- 
cause Douglass  Interposed  a  plea  of  the  stat- 
ute of  limitation  against  the  notes  sued  up- 
on, they  being  tor  a  part  of  the  purchase 
money  of  the  land.  If  Blount  held  all  of 
tbe  notes  given  for  the  purchase  money  of 
the  land,  and  no  foreclosure  had  occurred, 
be  would  have  the  right,  upon  the  Interpo- 
sition of  tbe  plea  of  limitation,  to  rescind 
tbe  contract  of  sale  and  recover  the  laud; 
for,  being  the  owner  of  all  of  the  purchase- 
money  notes  and  of  the  legal  title,  he  would 
be  In  a  jKtsltlon  to  rescind  the  contract  in 
Tvhole  by  surrendering  all  of  the  notes  and 
placing  the  vendee  In  the  position  he  was 
before  the  contract  was  made.  When,  how- 
ever, Fortpscue  assigned  one  of  the  notes  to 
Swllley,  he  put  it  out  of  his  power  to  re- 
scind the  whole  contract  Therefore  his 
right  of  rescission  ceased  to  exist,  and,  hav- 
ing no  right  of  rescission  himself  at  the  time 
be  conveyed  to  Blount,  he  could  pass  no 
greater  right  then  be  possessed.  The  legal 
title,  as  It  is  termed,  and  the  purchase-money 
notes  being  once  separated  and  held  by  dif- 
ferent people,  the  right  of  rescission  ceased 
for  the  time  being;  but,  upon  the  legal  title 
and  all  of  the  purchase-money  notes  being 
again  united  In  the  same  person,  tbe  right 
of  rescission  would  be  revived.  White  v. 
Ciole,  ST  Tex.  600,  20  S.  W.  759.  But  in  that 
case  no  foreclosure  had  occurred,  and  tbe 
legal  title  was  voluntarily  conveyed  to  the 
holder  of  the  note.  After  he  assigned  the 
note,  Kortescue  held  the  legal  title  In  trust 
to  secure  the  payment  of  the  notes  retained 
by  himself  and  tbe  one  assigned.  The  legal 
title  In  Fortescue  amounted  simply  to  a 
trust,  and  he  could  not  so  dispose  of  the  legal 
title  as  to  Impair  the  lien  of  the  note  he  had 
transferred.  Loan  Co.  v.  Beckley,  93  Tex. 
272,  54  8.  W.  1027;  RusseU  v.  Kbrkbrlde, 
62  Tex.  457.  The  title  which  remained  in 
Fortescue  was  not  the  subject  of  sale  under 
execution.  Willis  v,  Somerville  (Tex.  Civ. 
App.)  22  S.  W.  781.  Application  for  writ  of 
error  presenting  this  question  alone  was  re- 
fused. The  reserved  title  could  not  have  been 
conreyed  by  Fortescue  to  the  prejudice  of 


the  holder  of  tbe  notes  for  the  purchase 
money.  It  was  not  such  an  Interest  In  the 
land  as  would  pass  by  devise  of  lands.  Sum- 
merhlU  T.  Hanna,  72  Tex.  228,  9  S.  W.  881. 
If  tbe  vendor  had  parted  with  all  the  notes, 
be  would  not  have  been  a  necessary  party  to 
a  foreclosure,  but  the  title  would  be  perfect- 
ed upon  foreclosure  and  sale  at  the  suit  of 
the  assignee  of  the  notes.  McCamly  v.  Wa- 
terhouse,  80  Tex.  341,  16  S.  W.  19.  It  is 
apparent,  then,  that  the  legal  title  that  re- 
mained with  Fortescue  after  the  assignment 
of  one  note  to  Swllley  was  not  a  property 
right  In  the  land  that  could  be  incumbered 
by  the  transferred  note.  By  the  transfer 
of  one  of  the  purchase-money  notes  to  Swll- 
ley, tbe  Hen  upon  the  land  passed  to  the 
assignee  In  tbe  proportion  that  the  assigned 
note  bore  to  the  whole  debt  secured  upon  the 
land,  and  he  was,  by  the  transfer  and  deliv- 
ery of  the  note,  empowered  to  foreclose  upon 
the  land  to  the  extent  of  his  lien.  9  Enc. 
PI.  &  Prac.  270c;  Lynch  v.  Bikes,  21  Tex. 
220;  Pugh  V.  Holt  27  Miss.  461;  Cain  v. 
Hanna,  03  Ind.  411;  Goodall  v.  Mopley,  45 
Ind.  358.  The  foreclosure  by  the  lumber 
company  of  the  note  asslgrned  to  Swllley  did 
not  affect  the  rights  of  Fortescue,  who  was 
not  made  a  party;  but  by  his  purchase 
Douglass  acquired  the  title  of  Cobb,  the  orig- 
inal vendee,  and  the  Interest  that  the  lum- 
ber company  had  In  the  land,  which  gave 
Douglass  title  to  so  much  as  tbe  foreclosed 
lien  represented.  Pugh  v.  Holt,  27  Miss.  461; 
Thompson  v.  Boblnson,  93  Tex.  170,  54  S. 
W.  243,  77  Am.  St.  Rep.  843;  Foster  v.  Pow- 
ers, 64  Tex.  250;  Dean  v.  Hudson,  1  Posey, 
Unrep.  Gas.  371.  Douglass  held  the  land 
under  his  purchase  subject  to  the  lien  of  tbe 
outstanding  notes  in  the  hands  of  Fortescue. 
While  Fortescue  held  all  of  the  notes,  he 
had  the  right,  upon  the  breach  of  the  con- 
tract or  the  repudiation  of  It  by  the  vendee, 
to  claim  the  land,  or  to  demand  the  money 
and  foreclose  the  lien  of  the  notes  upon  the 
land;  but  he  had  not  tbe  right  at  the  same 
time  to  claim  both,  the  land  and  the  money. 
Gardener  v.  Griffith,  93  Tex.  355,  55  S.  W. 
314.  A  foreclosure  of  the  notes  and  a  sale 
of  a  part  of  tbe  land  by  Fortescue  would 
have  affirmed  the  contract  as  to  the  whole 
of  the  land,  and  he  could  not  afterwards  re- 
cover that  portion  which  he  had  not  sold. 
Gardener  v.  Griffith,  supra.  Having  assigned 
one  of  the  notes  and  a  part  of  the  lien  to 
Swllley,  the  right  to  demand  the  money  upon 
that  note,  and  to  foreclose  and  enforce  the 
payment  of  it  by  the  sale  of  the  land,  passed 
by  the  assignment  Whitehead  v.  Fisher, 
64  Tex.  691.  Certainly  it  could  not  be  that 
Fortescue  had  the  right  to  reclaim  the  land, 
and  at  the  same  time  the  assignee  could  de- 
mand the  money.  It  follows  that  when  the 
lumber  company  exercised  the  privilege  of 
foreclosing,  it  was  an  election  to  proceed 
against  the  land,  and  placed  it  beyond  the 
power  of  Fortescue  or  the  lumber  company 
to  rescind  the  sale  to  Cobb  while  the  sale 
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under  the  foreclosure  Judgment  remained  In 
force.  It  1b  manifest  tbat  the  right  of  Blount 
to  rescind  depends  upon  his  right  to  redeem 
the  land  from  the  aale  made  under  the  judg- 
ment of  the  lumber  company,  by  -which  he 
would  acquire  the  note  foreclosed.  Admit- 
ting, for  the  sake  of  the  argument,  that  re- 
demption would  restore  the  right  of  rescis- 
sion, it  is  certainly  true  that,  if  he  cannot 
redeem,  his  right  to  claim  the  land  cannot 
be  revived  and  asserted  in  this  case.  In  his 
work  on  Equity  Jurisprudence  (section  1220), 
Mr.  Pomeroy  says:  "Any  person  who  holds 
a  legal  estate  in  the  mortgaged  premises, 
or  In  any  part  thereof,  derived  through,  un- 
der, or  in  privity  with  the  mortgagor,  and 
any  person  holding  either  a  legal  or  equi- 
table lien  on  the  premises,  or  any  part  there- 
of, under  or  in  privity  with  the  mortgagor's 
estate,  may  also  In  like  manner  redeem  from 
the  prior  mortgage."  In  Whitehead  v.  Fish- 
er, 64  Tex.  689,  this  court  held  that  the 
holder  of  one  of  a  series  of  purchase-money 
notes  might  redeem  the  land  from  a  sale 
made  imder  a  Judgment  and  foreclosure,  to 
which  he  was  not  a  party,  upon  another  note 
of  the  same  series,  which  had  been  trans- 
ferred with  a  right  of  prior  payment,  be- 
cause the  holder  of  the  postponed  note  was 
in  the  attitude  of  a  subsequent  mortgagee. 
Under  the  facts  the  assignment  of  the  note 
by  Fortescne  to  Swilley  gave  no  priority  of 
right  over  those  retained.  The  holders  of  the 
several  notes  occupied  the  relation  of  equal 
UcnUolders  xmder  the  same  mortgage.  Sal- 
mon V.  Downs,  55  Tex.  243;  Wooters  v.  Hol- 
llngsworth,  58  Tex.  378;  McMlchael  v.  Jar- 
vis,  78  Tex.  672,  15  S.  W.  HI.  Fortescue 
having  voluntarily  i)arted  with  the  right  to 
reclaim  the  land,  he  and  Swilley  held  the 
notes  as  If  the  lien  had  never  been  reserved 
in  the  face  of  the  deed  or  the  notes.  Each 
might  foreclose  the  lien  of  his  note  or  notes. 
Accepting  the  rule  laid  down  in  the  case  of 
Whitehead  v.  Fisher  as  the  established  law 
in  this  state,  Blount  does  not  come  within 
its  terms,  because  the  notes  which  he  holds 
were  never  subordinate  In  any  way  to  the 
lien  of  the  note  foreclosed  by  the  lumber 
company,  nor  did  the  foreclosure  and  sale 
under  that  note  in  any  manner  impair  the 
rights  of  Fortescue.  He  had  the  same  right 
to  foreclose  upon  the  land  that  existed  before 
the  foreclosure  by  the  lumber  company,  by 
which  he  can  secure  his  proportionate  part  of 
the  value  of  the  land. 

It  may  be  contended,  however,  that  as  the 
legal  title  remained  in  Fortescue,  and  assign- 
ed to  Blount,  the  note  transferred  to  and 
foreclosed  by  the  lumber  company  held  a  lien 
upon  that  legal  title,  and  the  foreclosure  ter- 
minated the  right  to  rescind.  The  fact  that 
the  note  held  a  lien  upon  the  land  to  which 
the  legal  title  attached  does  not  give  the 
right  of  redemption,  because  the  notes  which 
Fortescue  owned  at  the  time  of  the  fore- 
closure held  an  equal  lien  with  the  note 
foreclosed,  and  there  was  no  superiority  of 


the  Uen  foreclosed  over  that  which  Blount 
now  asserts.  The  term  "legal  title,"  as  ap- 
plied to  that  which  was  reserved  to  the  ven- 
dor by  the  sale.  Is  misleading,  unless  it  be 
understood  with  the  qualification  that  it  Is 
not  a  property  right  in  the  land,  but  simply 
a  trust  which  existed  in  Fortescue  for  the 
benefit  of  himself  and  of  the  owner  of  the 
foreclosed  note  equally.  This  trust  was  of  a 
very  peculiar  nature,  for  while  the  title  was 
held  for  the  benefit  of  the  assignee  of  the 
note  the  lumber  company  could  not  have 
fwced  Fortescue  to  convey  that  title  to  It 
to  enable  It  to  enforce  Its  own  debt,  nor 
could  it  have  compelled  him  to  assert  the 
legal  title  hi  its  behalf.  Trust  Co.  t.  Beck- 
ley,  93  Tex.  267,  54  8.  W.  1027.  The  object 
of  redemption  In  this  case  would  be  to  ac- 
quire the  debt  foreclosed,  so  that  the  right 
to  reclaim  the  land  might  be  asserted.  If 
the  owner  of  the  assigned  note  could  not 
compel  the  trustee  to  execute  the  trust,  and 
assert  the  title  in  execution  of  the  trust  then 
by  what  rule  of  right  can  it  he  held  that 
the  trustee  could  compel  the  beneficiary  to 
assign  and  transfer  Its  debt  to  him  for  his 
own  benefit?  The  foreclosure  by  the  lum- 
ber company  did  not  destroy  the  right  of  re- 
scission in  Fortescne,  for  he  parted  with 
that  when  he  assigned  one  of  the  notes,  and 
the  enforcement  of  the  lien  made  the  asser- 
tion of  the  reserved  title  impossible.  The 
scope  of  the  doctrine  that  the  vendor  under 
a  deed  reserving  a  Hen  may  reclaim  the  land 
if  the  purchase  money  be  not  paid  would 
be  greatly  extended  if  it  should  be  held  that 
Blount,  under  the  facts  of  this  case,  has  the 
right  to  set  aside  the  Judgment  foreclosing 
the  Hen  in  favor  of  the  lumber  company,  and 
sale  thereunder;  thereby  annulling  the  elec- 
tion made  by  Fortescue  in  transferring  the 
note,  and  by  the  assignee  in  foreclosing  and 
selling  the  land.  Such  ruling  would  disre- 
gard the  rights  of  Douglass,  acquired  when 
the  right  of  rescission  had  been  voluntarily 
abandoned  by  the  original  vendor.  Redemp- 
tion by  Blount  would  Impose  upon  Douglass 
the  burden  of  paying  the  entire  Judgment 
under  which  he  purchased  the  land,  as  well 
as  the  notes  held  by  Blount  himself,  or  to 
surrender  his  right  acquired  from  the  original 
vendee  and  from  the  assignee  of  the  note, 
and  receive  alone  that  which  he  had  paid. 
It  would  be  no  less  Just  to  apply  this  doc- 
trine to  a  case  in  which  the  vendor's  lien 
exists  without  special  reservation,  but  our 
courts  have  held  that  the  holders  of  such 
notes  have  no  remedy  but  to  enforce  the 
debt  Blount  has  not  the  right  to  redeem  the 
land.  Therefore  he  cannot  recover  It  In  this 
suit  but  must  rely  upon  his  notes  as  If  the 
Hen  had  not  been  expressly  reserved. 

It  Is  ordered  that  the  Judgments  of  the 
district  court  and  court  of  civil  appeals  be 
reversed,  and  that  this  cause  be  remanded  to 
the  district  court  of  Liberty  county,  with  in- 
structions to  try  the  case  upon  the  suit  of 
Blount  to  recover  upon  the  vendor's   Uen 
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notes  and  to  foreclose  the  Teudor'8  Uen. 
SwlUey,  having  no  interest  In  the  notes 
aonght  to  be  foreclosed,  nor  in  tiie  land,  Is 
thoefore  not  entitled  to  participate  In  the 
proceeds  of  the  sale  of  the  land.  If  Blount 
shall  recover  upon  one  or  npon  both  notes, 
and  the  lien  of  such  note  or  notes  be  estab- 
lished, then  the  court  should  foreclose  the 
lien,  and  order  the  land  to  be  sold  as  under 
execntion;  the  proceeds  to  be  distributed  as 
follows:  (1)  To  the  payment  of  the  costs  of 
the  snlt,  and  the  costs  of  sale  and  collecting 
the  money,  which  is  not  intended  to  direct 
the  disposition  of  the  costs  between  the  par- 
ties. (2)  The  balance  of  the  proceeds  of  the 
sale  of  the  land  should  be  divided  between 
Blount  and  Douglass  In  the  following  man- 
ner: The  principal  of  the  note  or  notes  fore- 
closed In  this  suit  shall  be  taken  to  repre- 
sent the  interest  of  Bloont,  and  the  principal 
of  the  note  heretofore  foreclosed,  under 
which  Douglass  purchased,  shall  represent 
the  Interest  of  Douglass,  and  the  proceeds  of 
the  sale  of  the  land  should  be  divided  be- 
tween the  two  in  the  ratio  that  these  sums 
bear  to  each  other.  It  is  ordered  that  Doug- 
lass recover  of  Blount  and  SwUley  all  costs 
of  the  court  of  dvll  appeals  and  of  this 
court 

WILI/TAMS,  J.  (dissenting).  The  opinion 
of  the  court  as  understood  by  the  writer, 
holds  that  as  the  elTect  of  the  assignment  of 
one  of  the  purchase-money  notes  by  Fortes- 
cue  to  Swllley,  and  by  him  to  the  lumber 
company,  the  suit  and  Judgment  of  foreclo- 
sure npon  It  by  that  company,  and  the  pur- 
chase by  Douglass  under  such  judgment  the 
legal  title  which  remained  in  Fortescue  when 
the  original  sale  was  made  was  cut  oB  and 
determined,  and,  as  a  consequence,  that 
Douglass,  while  refusing  to  pay  the  other 
notes,  and  pleading  limitation  against  one 
of  them,  may  hold  the  land  subject  alone  to 
tbe  Uen  securing  the  note  which  Is  not  bar- 
red. Not  being  able  to  assent  to  this  view 
of  tbe  law  of  the  case,  or  to  the  result  to 
which  It  leads,  the  writer  regards  the  ques- 
tion as  of  suflSclent  Importance  to  Justify  a 
statement  of  the  reason  for  his  dissent 

That  the  original  contract  of  sale  was  ex- 
ecutory in  form,  and  left  in  the  vendor,  For- 
tescue, the  legal  title,  with  the  consequent 
right  upon  refusal  of  the  vendee  to  pay  the 
purchase  money,  to  rescind  and  reclaim  tbe 
land  ns  a  means  of  enforcing  his  rights 
against  the  defaulting  purchaser,  is  nowhere 
disputed.  The  opinion  of  tbe  majority  is  not 
understood  as  holding  that  the  assignment 
of  one  of  the  notes  at  once  put  tbe  matter 
in  such  an  attitude  as  to  forever  extinguish 
this  right  or  that  under  no  circumstances 
could  the  bolder  of  the  legal  title  afterwards 
exercise  It  in  case  It  became  necessary  for 
ills  protection.  That  such  was  not  the  effect 
of  the  assignment  alone  Is  put  beyond  ques- 
tion by  former  decisions  of  this  court.  In 
Whtte  ▼.  Cole,  87  Tex.  500,  29  S.  W.  759,  a 


sale  of  land  was  made;  the  vendee,  for  the 
purchase  money,  paying  $1,000  cash,  assum- 
ing two  notes  owed  by  the  vendor  to  a  third 
party,  and  giving  to  the  vendor  a  note  for 
$1,000;  the  deed  reserving  a  lien  to  secure 
purchase  money.  This  note  was  assigned  by 
the  vendor  to  Mrs.  White,  and  after  it  became 
barred  by  limitation  the  vendor  also  conveyed 
to  her  all  his  right  title,  and  interest  in  the 
land;  Cole,  the  purchaser,  having  previously 
paid  the  assumed  notes.  It  was  held  that 
the  right  to  rescind,  upon  the  purchaser  re- 
fusing to  pay  the  $1,000  note  and  pleading 
limitation  against  It  still  existed,  and  that 
Mrs.  White,  holding  both  the  note  and  the 
legal  title,  could  recover  the  land.  It  will 
be  noted  that  part  of  the  claim  for  purchase 
money  was  first  assigned  to  the  party  whose 
notes  were  assumed  by  the  purchaser,  and 
part  were  retained  by  the  vendor,  and  after- 
wards assigned  to  Mrs.  White.  The  neces- 
sary meaning  of  this  decision,  therefore,  is 
that  assignments  of  all  or  parts  of  the  claim 
for  unpaid  purchase  money,  even  to  different 
persons,  does  not  constitute  such  a  final  and 
Irrevocable  affirmance  of  the  sale  as  to  de- 
stroy forever  the  power  of  the  vendor,  or  of 
a  holder  of  the  unpaid  notes  and  of  the  legal 
title,  to  assert  It  whenever,  by  the  refusal 
of  the  purchaser  to  pay  the  purchase  money. 
It  is  made  essential  to  the  protection  of  those 
entitled  to  look  to  the  land  for  enforcement 
of  their  rights.  In  Drafts  v.  Daugherty,  69 
Tex.  477,  e  S.  W.  860,  a  decision  quite  as 
pertinent  to  tbe  present  discussion  was  made. 
There  was  a  sale  of  land  for  $1,500,— $200 
cash  and  tbe  balance  on  time.  To  secure 
such  balance,  the  purchaser,  at  the  time  he 
received  his  deed,  executed  to  the  vendor  a 
mor^ge,  with  power  of  sale;  thus  making 
tbe  contract  executory.  He  paid  all  but  $600, 
and  gave  a  note  for  that  sum,  and  a  new 
mortgage  in  lien  of  the  first  one  to  secure  it. 
The  vendor  assigned  the  note  to  a  third  i>ar- 
ty,  and  afterwards  caused  a  sale  under  the 
mortgage  to  be  made  for  the  benefit  of  the 
assignee,  and  the  latter  purchased  the  land 
at  such  sale.  The  vendor  then  executed  to 
tbe  assignee  a  conveyance  of  tlie  land.  In 
a  contest  between  the  original  purchaser  and 
the  assignee  of  the  note,  it  was  held  that  the 
sale  under  the  mortgage  was  void,  for  rea- 
sons unimportant  here,  and  that  the  purchase 
thereat  by  such  assignee  passed  no  right  but 
that  tbe  conveyance  from  the  original  ven- 
dor to  the  assignee  vested  In  him  the  legal 
title,  which  had  always  remained  in  the  ven- 
dor, and  which  could  only  be  defeated  by 
tbe  original  vendee  by  payment  of  unpaid 
pivchase  money.  These  decisions  lead  to  the 
proposition  that  when  all  of  the  purchase- 
money  notes  and  the  legal  title  are  held  by 
the  same  person,  and  the  vendee  refuses  to 
pay  the  purchase  money,  such  holder  still 
has  the  right  of  rescission,  notwithstanding 
tbe  fact  that  tbe  ownership  of  the  notes  and 
of  the  legal  title  may  have  been  previously 
separated  and  vested  in  different  person' 
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The  opinion  of  the  majority  of  the  court  so 
holds,  bat  states  the  doctrine  to  be  that  the 
assignment  of  one  of  the  notes  puts  it  be- 
yond the  power  of  the  vendor  to  reclaim  the 
land,  but  that  if  he  reacquires  the  assigned 
note,  or  conveys  the  legal  title  to  the  holder 
of  It,  the  right  Is  revived.  It  seems  obvious 
to  the  writer  that  If  this  right  or  title  ever 
passes  for  a  moment  from  the  vendor,  a  re- 
sulting right  at  once  vests  in  the  vendee,  for 
these  two  are  the  only  ones  who  hare  any 
character  of  title.  That  which  remains  in 
the  vendor  is  undoubtedly  a  species,  and  an 
important  species,  of  title.  If  It  passes  from 
him  It  vests  In  some  other  person,  and  that 
other  person  must  be  the  only  one,  besides 
the  vendor,  liaving  any  character  of  title,— 
the  purchaser.  That  It  does  not  vest  In  the 
assignee  of  the  note  by  the  assignment  there- 
of, numerous  decisions  hold.  If  It  has  once 
passed  from  the  vendor,  his  subsequent  con- 
veyance to  the  assignee  cannot  Invest  him 
with  It,  nor  could  a  reacqulsltlon  by  the  ven- 
dor of  the  note  restore  It  to  him,  for  the  plain 
reason  that  in  neither  instance  would  it  be 
in  the  person  undertaking  to  convey.  The 
truth  is  that  it  is  always  in  the  vendor  until 
the  vendee  has  performed  the  condition  upon 
which  it  is  to  vest  in  him,  or  until  the  ven- 
dor has  conveyed  It,  or  until  he  has  In  some 
way  Anally  estopped  himself  from  assert- 
ing it.  The  ways  In  which  he  may  so  estop 
himself  are  discussed  in  Gardener  v.  Griffith, 
93  Tex.  355,  55  S.  W.  814.  It  is  undoubted- 
ly true  that  certain  conditions  must  exist  to 
entitle  its  holder  to  assert  and  enforce  It 
but  this  by  no  means  proves  that  It  has  ever 
passed  from  him  or  ceased  to  exist  It  Is 
also  true  that  by  the  assignment  of  a  part 
of  hlB  claim  for  the  purchase  money,  the 
vendor  imposes  certain  limitations  on  his 
right  to  assert  his  legal  title  by  rescinding 
and  taktag  back  the  land,  and  the  extent  of 
these  limitations  Is  one  of  the  principal  ques- 
tions In  this  case. 

Neither  Fortescue  nor  Blount  ever  reac- 
quired the  assigned  note,  but  In  this  action 
Blount  proposed  and  was  permitted  to  do 
that  which,  in  the  Judgment  of  the  writer,  he 
had  the  absolute  right  to  do,  and  which,  for 
all  puri)oses  of  the  case,  was  equivalent  to 
such  a  reacqulsltlon,  viz.,  to  pay  the  note  to 
those  entitled  to  receive  the  money  upon  It 
and  thus  dlsincumber  his  title,  and  make  per- 
fect his  right  against  the  purchaser  refusing 
to  pay  the  purchase  money.  In  order  to  sus- 
tain this  proposition,  it  is  important  to  ascer- 
tain definitely  the  attitudes  and  rights  of  each 
of  the  parties  as  they  existed  after  the  as- 
signment of  the  note  to  Swilley,  and  this 
may  be  sufficiently  done  from  the  decisions 
of  this  court 

The  vendee  acquired  no  new  rights.  The 
contract  of  sale  remained  executory,  and  un- 
der It  he  could  only  acquire  title  by  payment 
of  all  the  notes.  The  rights  acquired  by  the 
assignee  of  the  note  were  subtracted  wholly 
from  those  which  resulted  to  the  vendor  from 


the  contract  of  sale^  and  added  nothing  to 
those  of  the  vendee.  White  v.  Cole  and  Crafts 
V.  Daugherty,  supra;  Bnssell  t.  Kirkbrlde, 
62  Tex.  456.  It  Is  true  that  In  any  rescission 
by  the  vendor,  he  would  have  to  protect  the 
vendee  against  the  assigned  note;  but  as 
will  appear  further  on,  such  protection  would 
result  from  the  only  exercise  the  vendor  could 
make  of  his  right  of  rescission. 

The  assignee  of  the  note  obtained  by  the 
transfer  the  right  to  collect  the  amount  of  it 
and,  as  security,  a  lien  on  the  land  coequal 
with  that  of  the  vendor,  securing  the  notes 
retained  by  him.  It  Is  unnecessary  here  to 
consider  any  questltm  of  priority  of  lien,  as 
this  opinion  does  not  depend  on  any  such 
question.  That  such  was  the  extent  <^  the 
right  of  the  assignee  is  established  by  thg 
decisions  of  this  court  Russell  v.  Kirkbrlde, 
supra;  Stephens  v.  Matthews'  Heirs,  68  Tex. 
841.  6  S.  W.  667;  Trust  Co.  v.  Beckley,  98 
Tex.  273,  64  a  W.  1027. 

From  this  statement  of  the  rl~htH  of  the 
vendee  and  of  the  assignee,  it  Is  obvious  that 
as  the  vendor  by  his  assignment  of  one  of 
the  notes  passed  none  of  bis  original  rights 
to  the  vendee,  they  remained  after  such  as- 
signment the  same  as  they  wore  before,  ex- 
cept as  they  were  diminished  by  those  con- 
ferred upon  the  assignee.  He  remahied  pos- 
sessed of  the  legal  title,  and,  as  he  retained 
some  of  the  notes,  of  a  lien  upon  the  land 
to  secure  their  payment  which,  waiving 
questions  of  priority,  was  equal  to  that  of 
the  assignee.  To  speak  more  accurately,  he 
had,  to  secure  his  notes,  the  same  lien  as 
that  which  secured  the  assigned  note;  for 
such  a  Uen  Is  an  entirety,  and  charges  all 
of  the  notes  equally  upon  all  of  the  land. 
The  legal  title  was  held  upon  certain  trusts 
fur  the  holder  of  the  assigned  note  and  for 
the  vendee,  but  also  as  a  means  by  which 
the  vendor  might  enforce  the  right  retained 
by  himself.  The  only  Impediment  to  the  as- 
sertion of  this  legal  title  upon  refusal  of  the 
vendee  to  pay  the  purchase  money  was  the 
right  of  the  holder  of  the  assigned  note  to 
havS  it  paid.  This  right  In  the  opinion  of 
the  writer,  was  demonstrably  an  Incumbrance 
upon  the  title  of  the  vendor,  as  well  as  upon 
that  of  the  vendee,  which  either  had  the  right 
to  remove  by  paying  off  the  outstanding 
note.  It  Is  said  in  the  majority  opinion  that 
such  a  legal  title  is  held  only  in  trust  and 
Is  not  a  property  right  in  the  land  that  could 
be  incumbered  by  the  transferred  not&  The 
answer  Is  that  after  default  by  the  vendee 
the  title  remaining  In  the  vendor  becomes,  as 
between  him  and  the  vendee,— the  only  per- 
sons who  have  any  tlUe,— the  superior  one; 
in  fact  the  legal  and  equitable  title.  This 
Is  necessarily  true,  because  the  purchaser 
has  acquired  no  new  right  In  the  land,  and 
the  assignee  of  the  note  has  acquired  cmly  & 
Uen  upon  It  When  the  purchaser  refuses 
to  pay,  the  right  and  title  of  the  vendor  be- 
come paramount  to  all  claims  except  the  out- 
standing lien  of  the  assigned  note.    When  the 
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vendee  wIU  not  pay  any  of  tbe  notes  for 
pnrchase  money,  no  right  of  bis  exists  to 
prevent  readsslon,  except  the  right  to  be  pro- 
tected against  personal  liability  on  tbe  notes, 
and  this  wonld  be  fnlly  guarded  by  the  Ten< 
dor  paying  off  tbe  assigned  note  and  then 
rescinding  the  contract;  and,  as  the  assignee 
of  tbe  note  has  no  rlgbt  but  to  receive  the 
amount  due  mi  tt,  that  right  is  satisfied  by 
payment,  and  nnder  snch  circumstances  no 
reason  Is  perceived  ■wliy  the  vendor  has  not 
the  right  accorded  to  all  persons  whose  titles 
are  incumbered,— to  satisfy  the  Incumbrances 
and  clear  their  titles. 

A  passage  from  tbe  opinion  of  Judge  Stay- 
ton  in  Whitehead  v.  Fisb«r,  M  Tex.  611,  will 
serve  to  Illustrate  tbe  proposition  that  the 
assigned  note  was  an  Incumbrance  on  the 
title  of  both  vendor  and  vendee.  Whitehead, 
the  vendor  in  an  executory  contract  of  sale 
of  land,  had  assigned  one  of  the  purchase- 
money  notes,  and  retained  the  other.  The 
case  Is  unlike  this  in  its  facts,  but  tbe  re- 
marks of  tbe  learned  judge  show  his  views 
as  to  the  effect  of  such  a  transaction,  and 
state  one  of  tbe  propositions  on  which  he 
bases  his  conclusion:  "Under  a  long  line  of 
decisions  in  this  state,  the  legal  title  to  the 
land  remained  in  Whitehead  [the  vendor], 
as  between  himself  and  Fisher  [the  purchas- 
er]; but,  as  he  made  the  Hen  operative  in 
tbe  hands  of  Garrlty  &  Hney  [the  assignees 
of  the  note]  by  his  own  contract,  it  must  be 
held  that  this  lien  was  a  lien  upon  the  land, 
and  not  a  lien  merely  on  the  interest  in  the 
land  held  by  Fisher.  By  the  transfer  of  the 
note  secured  by  the  express  lien  reserved  In 
tbe  face  of  tbe  deed  by  which  tbe  land  was 
conveyed  to  Fisher,  It  must  be  held  tbat 
Whitehead  impliedly  contracted  that  what- 
ever title  he  or  Fisher  or  both  bad  in  or  to 
the  land,  in  default  of  payment  of  the  note 
transferred,  should  be  subjected  to  the  pay- 
ment of  the  transferred  debt  In  this  way  on- 
ly could  the  person  taking  the  note  have  the 
security  which  Whitehead  bad,  and  evidently 
Intended  should  pass  with  tbe  transfer."  In 
that  case  the  note  was  assigned  with  tbe 
agreement  that  it  should  have  priority  over 
that  retained,  but  that  circumstance  is  not 
made  the  reason  for  tbe  proposition  quoted, 
to  tbe  effect  that  the  assigned  note  consti- 
tuted a  lien  upon  the  titles  both  of  vendor 
and  vendee.  The  agreement  evidently  was 
not  determinative  of  tbat  point,  as  it  could 
only  affect  the  grade,  and  not  tbe  fact,  of 
Incumbrance.  The  discussion  by  the  same 
learned  justice  of  the  case  of  Bussell  v.  Klrk- 
brlde,  supra,  involves  the  same  conception  of 
the  rights  of  the  assignee  of  purchase-money 
notes,  and  their  effect  on  those  of  the  vendor 
and  vendee.  In  that  case  land  was  sold  un- 
der an  executory  contract,  and  the  vendor 
assigned  one  of  the  notes,  retaining  others. 
Afterwards  he  and  the  vendee  rescinded  the 
contract  without  consnltlng  the  assignee.  Tbe 
opinion  says:  "The  vendee  under  snch  con- 
veyances can  acquire  title  to  the  land  only 


by  payment  of  the  purchase  money,  and  tbe 
fact  tbat  <Mie  or  all  of  the  notes  which  he 
may  have  executed  has  been  transferred  to 
a  third  person  by  his  vendor  In  no  manner 
affects  his  interest,  right,  or  title  In  the  land. 
Nor  does  the  assignee  or  Indorsee  of  a  note 
griven  for  land,  by  the  fact  that  he  becomes 
tbe  holder  of  a  note  secured  by  Hen,  acquire 
any  title  or  possessory  right  to  the  land  for 
which  the  note  was  given.  In  such  case  tbe 
lien  which  the  vendor  had  to  secure  the  note, 
and  the  right  to  enforce  it,  passes  with  the 
note  to  any  one  who  becomes  its  legal  hold- 
er. •••  A  vendor,  however,  may  defeat 
his  right  to  annul  such  a  contract  to  the 
prejudice  of  another  to  whom  be  has  trans- 
ferred notes  given  to  secure  the  purchase 
money,"  etc.  When  a  voidee,  having  only 
the  right  to  obtain  title  by  payment  of  pur- 
chase money,  has  failed  and  refused  to  per- 
form tbat  condition,  and  the  assignment  of 
tbe  note  has  created  no  new  right  in  him, 
and  tbe  assignee  has  only  a  lien  upon  the 
land  to  secure  payment,  it  may  be  asked, 
upon  whose  title  is  snch  lien  an  incumbrance, 
unless  upon  that  of  the  vendor,  and,  if  upon 
tbat  why  has  not  the  vendor  the  absolute 
right  to  take  up  the  incumbrance?  It  will 
be  noticed  that  Judge  Stayton  does  not  say 
tbat  such  a  contract  may  not  be  rescinded 
at  all,  but  tbat  it  may  not  be  rescinded  to 
the  prejudice  of  the  assignee.  If  the  assign- 
ed note  be  paid,  a  rescission,  whether  by 
agreement  between  the  vendor  and  vendee, 
or  by  the  act  of  the  vendor  alone,  prejudices 
no  right  of  the  bolder  of  such  note.  If  the 
vendor  and  vendee  should  agree  upon  a  re- 
scission of  such  a  sale,  with  one  of  the  notes 
outstanding  tn  tbe  bands  of  another,  their 
action  wonld  not  be  allowed  to  prejudice  his 
right  and  be  could  enforce  it  by  subjecting 
tbe  land  in  the  hands  of  tbe  vendor;  but  tbe 
rescission  would  be  effectual  as  against  every 
one  else,  and  when  the  vendor  paid  the  debt 
due  to  tbe  assignee  his  right  would  be  satis- 
fied. This  seems  self-evident  and  is  recog- 
nized throughout  the  opinion  last  quoted 
from.  If  so,  why  Is  it  not  equally  true  that 
the  vendor,  when,  by  reason  of  the  refusal 
of  the  vendee  to  pay  any  of  the  notes,  be 
has,  as  against  such  vendee,  the  right  of 
rescinding  by  his  own  action,  may  do  so  by 
payhig  off  tbe  outstanding  note?  If  it  be  sug- 
gested tbat  it  is  not  his  obUgation,  but  that 
of  tbe  vendee,  tbe  answer  is  furnished  by 
the  language  of  Judge  Stayton  quoted  above, 
—that  by  assigning  it  he  has  made  it  an  in- 
cumbrance on  his  title,  from  which  it  follows 
that  he  is  entitled  to  take  it  up  in  order  that 
he  may  dislncumber  that  title,  and  that  by 
so  doing,  and  rescinding  the  contract  he  re- 
lieves the  vendee,  as  he  Is  bound  to  do,  of 
bis  liability  upon  It  as  well  as  upon  other 
notes  not  assigned. 

This  right  of  redemption  from  the  lien  of 
the  assigned  note  has  been  discussed,  per- 
haps, at  undue  length,  but  it  is  the  point 
upon  which  tbe  case  binges.    For  If  it  ex- 
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isted  before  the  suit.  Judgment,  and  sale  un- 
der whlcb  Douglass  bought,  it  was  not  taken 
away  by  those  proceedings,  because  For- 
tescue  was  not  a  party  to  them.  The  opin- 
Ion  of  the  majority  holds  that  the  bolder  of 
the  SwlUey  note  had  the  right  to  sue  the 
maker  of  it,  and  foreclose  against  him  the 
lien  on  the  land  and  sell  it  out,  and  thereby 
cat  off  the  legal  title  and  the  right  of  rescis- 
sion. The  holder  undoubtedly  had  the  right 
to  obtain  Judgment  against  the  party  liaUe 
on  the  note,  and  to  sell  any  Interest  he  had 
in  the  land.  Whether  or  not  it  was  correct 
practice  for  the  court  to  permit  a  foreclo- 
sure of  a  lien  -which,  as  an  entirety,  secured 
other  notes  held  by  a  i>er8on  not  a  party  to 
the  suit,  if  that  fact  was  made  to  appear, 
may  be  doubted.  That,  however,  is  a  mere 
question  of  practice,  which  need  not  be  dwdt 
upon.  The  proceedings  were  valid  as  be- 
tween the  parties  to  them,  and  stlU  bind  each 
as  to  the  others.  But  no  right  which  For- 
tescue  had  was  taken  away  or  impaired  by 
them,  for  the  reason  that  be  was  not  before 
the  court,  and  no  right  of  his  could  be  put  in 
issue.  It  is  conceded  that  Fortescue's  \iai 
was  not  thereby  affected  or  impaired.  Why 
should  it  be  held  that  another  right  more  im- 
portant for  his  protection  (that  is,  the  right 
to  redeem  and  assert  his  title)  was  taken 
away?  It  is  conceded  that  the  assignment 
of  the  note  was  not  an  affirmance  of  the  con- 
tract of  sale  which  precluded  a  rescission  If 
the  vendor  could  get  back  the  assigned  note. 
It  is  believed  that  he  had  the  absolute  right 
to  get  it  back  by  redeeming  it  from  the  as- 
signee, and  that  is  what  he  offered  and  was 
permitted  by  the  trial  court  to  do.  If  this 
right  departed  from  him  in  the  Judicial  pro- 
ceeding, it  was  by  acts  done  In  his  absence 
by  others.  In  other  words,  while  he  has  not 
affirmed  the  sale,  others  have  done  it  for 
him,  through  proceedings  in  court  in  which 
he  had  no  hearing  and  opirartunity  to  set  up 
bis  rights.  If  it  be  said  that  by  assigning 
the  note  he  empowered  the  assignee  to  pro- 
ceed upon  it,  and  thereby  put  an  end  to  his 
title,  the  answer  is  that  the  right  conferred 
on  the  assignee  was  simply  that  of  enfor- 
cing the  lien  and  collecting  the  note  by  prop- 
er proceedings,  and  not  to  preclude  his  rights 
by  a  Judgment  of  foreclosure  to  which  he 
was  not  a  party.  If  the  assignee  was  thus 
empowered  to  terminate  his  right  of  redemp- 
tion, no  reason  can  be  given  why  he  could 
not  equally  destroy  or  impair  his  lien.  It  is 
true,  be  never  assigned  the  whole  of  the  debt 
secured  by  the  ii&a,  but  it  is  equally  true 
that  be  never  parted  with  bis  title.  The 
lumber  company  foreclosed  upon  and  Doug- 
lass bought  no  right  of  Fortescue.  There 
passed  to  Douglass  by  his  purchase  only  the 
title  of  the  defendant  in  the  suit,  the  orig- 
inal purchaser,  with  such  additional  right  as 
the  plaintiff  therein  could  impart  by  his  fore- 
closure against  such  defendant  The  fore- 
closure could  not  comprehend  any  right  of 
one  not  a  party.    Robertson  v.  Guerin,  50 


Tex.  323;  McDonough  r.  Cross,  40  Tex.  251; 
Delespine  v.  Campbell,  46  Tex.  828.  This 
so-called  foreclosure  was,  as  against  Fortes- 
cue  and  Blount,  no  foreclosure  at  all.  By 
liis  purchase  Douglass  could  acquire,  as 
against  Fortescue,  no  right  not  held  by  those 
under  whom  he  purchased, — the  plaintiff  and 
defendant  in  the  proceeding.  The  plaintiff 
had  only  a  lien  on  the  land,  and,  as  the  fore- 
closure of  It  was  ineffectual  as  against  For- 
tescue, it  remained,  with  respect  to  him  and 
his  rights,  no  more  than  a  lien.  Ck>nseqnent- 
ly,  when  the  rights  of  Douglass  are  compared 
with  those  of  Fortescue,  the  former,  as  pur- 
chaser under  the  lumber  company,  the  own- 
er of  such  debt  and  lien,  is  to  be  r^arded 
only  as  a  purchaser  of  an  interest  in  it;  and 
this  merely  by  subrogation  to  a  pert  of  Its 
right,  because,  as  against  Fortescue,  the  fore- 
closure falls.  As  defendant  in  die  suit,  the 
original  purchaser,  had  no  more  than  the 
right  to  acquire  title  by  paying  the  purchase 
money,  Douglass  acquired  only  this  right 
from  him,  with  this  difference:  That  as  the 
lumber  company  was  the  holder  of  one  of 
the  notes  for  purchase  money,  and  would  be 
estopped  In  Douglass'  favor  from  setting  it 
up  against  him,  he  could  have  obtained  full 
title  to  the  land  by  paying  off  the  other  notes. 
This  he  was  allowed  the  opportunity  and  de- 
clined to  do.  In  this  he  ignored  the  fact  that 
Blount,  through  Fortescue,  still  had  the  legal 
title  to  the  land,  with  the  right,  as  the  writer 
contends,  of  removing  the  incumbrance  of 
the  outstanding  note,  leaving  Douglass  with 
no  title.  That  Douglass,  by  his  purchase,  ac- 
quired, as  against  Fortescue,  only  an  interest 
in  the  note  and  lien  held  by  the  lumber  com- 
pany, and  the  right  of  the  defendant  In  that 
action  to  pay  for  the  land,  and  thus  obtain 
title,  necessarily  residts  from  the  fact  that 
those  rights  were  all  that  the  parties  to  the 
suit  possessed.  The  case  is  easily  distin- 
guishable from  those  cited  in  the  (pinion  in 
which  the  vendor,  holding  the  legal  title,  as 
well  as  the  lien  for  the  purchase  money,  him- 
self sued  and  foreclosed  the  latter.  Garden- 
er V.  Griffith,  93  Tex.  365,  55  S.  W.  314; 
Thompson  v.  Robhison,  93  Tex.  170,  54  S.  W. 
243,  77  Am.  St  R^.  843;  Foster  v.  Powers, 
64  Tex.  250.  Here  the  plaintiff,  who  sued  to 
foreclose,  never  had  any  character  of  title 
to  the  land,  but  the  title  which  Blount  asserts 
was  in  another,  and  could  not  be  cut  off  by 
any  Judgment  to  which  he  was  not  a  party. 

It  is  said  in  the  opinion:  "Redemption  by 
Blount  would  impose  upon  Douglass  the  bur- 
den of  paying  the  entire  judgment  under 
which  he  purchased  the  land,  as  well  as  the 
notes  held  by  Blount  himself,  or  to  surrender 
his  right  acquired  from  the  original  vendee 
and  from  the  assignee  of  the  note,  and  re- 
ceive alone  that  which  he  paid."  Not  at  all. 
Blount's  whole  suit  could  have  been  defeated 
by  payment  of  the  notes  hdd  by  him;  the 
holder  of  the  other  note  being  estopped,  by 
the  Judgment  to  which  he  is  privy,  to  assert 
against   Douglass   any   claim   to   the   land. 
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That  Jndgment  can  be  disregarded  only  by 
Blonnt,  whose  grantor  was  not  a  party  to  It. 
Blount  cannot  redeem,  and  still  enforce 
against  the  land  any  claim  for  the  purchase 
money,  because  he  can  only  redeem  In  the 
asstftlon  of  his  title  to  the  land  and  his 
right  of  rescission;  and  the  assertion  and  en- 
rorcement  of  such  right  at  once  discharge  all 
claim  for  purchase  money.  In  such  rescis- 
sion, he  pays  off  the  outstanding  claim  for 
money  against  the  land,  and  leaves  no  charge 
against  It  This  answers  another  question 
raised  by  the  opinion,  viz.:  "If  the  owner  of 
the  assigned  note  could  not  compel  the  trus- 
tee (the  original  vendor  holding  the  legal 
title  in  trust)  to  execute  the  trust  and  assert 
the  title  In  execution  of  the  trust,  then  by 
what  rule  can  It  be  held  that  the  trustee 
could  comiiel  the  beneficiary  (the  assignee  of 
the  note)  to  assign  and  transfer  its  debt  to 
him  for  his  own  benefit?"  The  difference 
lietween  the  holder  of  the  legal  title,  also 
holding  notes  for  purchase  money,  to  be  pro- 
tected by  Its  use,  and  the  assignee  of  one  of 
the  notes,  having  only  a  lien  on  the  land.  Is 
deduced  from  the  decisions  already  referred 
to.  The  holder  of  the  title  has  the  right  to 
discharge  It  of  Incumbrances,  while  the  pur- 
chaser of  the  note  did  not  buy  with  it  any 
title  to  the  land,  and  therefore  has  no  right 
to  hare  It  conveyed  to  him.  An  effect  of  the 
decision  Is  to  permit  Douglass  to  defeat  part 
of  the  purchase  money  by  the  plea  of  lim- 
itation. If  an  original  purchaser  under  such 
a  contract,  when  sued  upon  the  notes,  should 
set  up  such  a  defense,  numerous  decisions  of 
this  court  hold  that  the  vendor  might  there- 
upon fall  back  upon  his  legal  title  and  recov- 
er the  land.  Now,  It  Is  only  by  virtue  of  his 
acquisition  of  the  right  of  such  purchaser 
that  Douglass  is  entitled  to  plead  limitation. 
The  right  which  he  acquired  from  the  lumber 
company  was  only  an  interest,  by  subroga- 
tion. In  its  debt  and  lien,  which,  as  held  by 
the  opinion.  Is  only  co-ordinate  with  that  as- 
serted by  Blount,  and,  as  a  part  owner  of  It, 
he  conld  not  assert  this  defense.  Trust  Co. 
V.  Strawn,  93  Tex.  48,  53  S.  W.  342.  There 
is  no  doubt  that  Douglass,  as  the  successor 
of  the  original  purchaser,  had  the  right  to 
plead  limitation  against  the  note,  but  in  so 
d<rfiis  be  did  an  act  which  would  have  sub- 
jected such  purchaser,  If  done  by  him,  to  a 
Judgment  for  recovery  of  the  land.  The  rea- 
son why  one  purchasing  such  a  title  should 
acqntre  all  the  rights  and  be  subject  to  none 
of  the  obligations  of  him  whose  rights  be 
purchased  is  not  perceived. 


TIPPETT  et  al.  v.  BROOKS. 
(Snpreme  Court  of  Texas.    March  20,  1902.) 

APFBAL— OOESTtONS    NOT    RAISED    BY 

PLEADINGS. 
Where  a  petition  iu  an  action  attacking  the 
ralidity  of  a  deed  executed  by  a  married  wo- 
man aiid  her  husband  alleges  specified  grounds 
of  invalidity,  but  does  not  allege  the  presence 


of  the  grantee  when  the  separate  acknowledg- 
ment of  the  wife  was  taken  as  rendering  the 
deed  invalid,  the  effect  of  his  presence  wiD  not 
be  considered  on  appeal. 

Application  for  writ  of  error  to  court  of 
civil  appeals  of  Fifth  supreme  Judicial  dis- 
trict 

Action  by  Josie  Tlppett  and  another  against 
^I.  M.  Brooks.  A  decision  of  the  court  of 
civil  appeals  (67  8.  W.  512)  was  rendered  in 
favor  of  the  said  Brooks,  and  the  said  Tippett 
and  others  make  application  for  a  writ  of  er- 
ror.   Application  denied. 

J.  G.  Matthews,  for  applicants. 

WILXiIAMS,  J.  In  passing  upon  the  appli* 
cation  for  writ  "of  error  we  find  It  unneces- 
sary to  decide  the  question  discussed  in  the 
opinion  of  the  court  of  civil  appeals,  as  to 
the  effect  of  the  presence  of  a  purchaser  from 
a  married  woman  and  her  husband,  of  her 
separate  property,  when  her  separate  ac- 
knowledgment Is  taken  by  the  offlcor,  for  the 
reason  that  it  Is  not  raised  by  the  pleadings. 
The  conveyance  in  question  and  the  acknowl- 
edgment are  attacked  in  the  petition  upon  spe- 
cific grounds,  and  the  presence  of  the  grantee 
In  the  deed,  when  the  acknowledgment  was 
taken,  Is  not  stated  as  one  of  them. 

The  other  questions  of  law  raised  by  the 
application  were  correctly  decided  below,  and 
the  application  Is  refused. 


HKBD  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.     March 
25,  1002.) 

DYING  DECLARATIONS  —  8UPPLKMBNTINQ 

WRITING  BY  PAROL-INSTRDCTIONS— 

LIMITING  EFFECT  OF  EVIDENCE. 

1.  Dying  decloiations  reduced  to  writing  and 
signed  may  be  supplemented  by  other  declara- 
tions made  at  the  same  time,  and  not  reduced 
to  writing. 

2.  Where  evidence  is  introduced  for  impeach- 
ment only,  and  is  calculated  to  injure  unless 
limited  to  such  purposes,  the  court  should  so 
limit  it 

Henderson,  J.,  dissenting. 

Appeal  from  district  court,  Johnson  coun- 
ty; W.  Polndexter,  Judge. 

Ed  Herd  was  convicted  of  manslaughter, 
and  appeals.    Reversed. 

Ramsey  &  Odell,  for  appellant  Robt  A. 
John,  Asst.  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted 
of  manslaughter,  and  his  punishment  as- 
sessed at  confinement  in  the  penitentiary 
for  a  term  of  four  years. 

Appellant  complains  that  the  court  erred 
In  excluding  the  testimony  of  Dr.  W.  0. 
Jones  as  to  the  statements  made  by  de- 
ceased relative  to  the  difficulty  between  de- 
ceased and  defendant.  It  appears  from  the 
bill  of  exceptions  that  appellant  offered  a 
written  statement  showing  the  dying  dec- 
larations of  deceased.    Thereupon  appellant 
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stated  to  the  conrt  that  the  written  dying 
declaration  did  not  contain  all  that  was  said 
by  deceased  at  the  time  said  statement  was 
reduced  to  writing  and  signed  by  deceased; 
that  appellant  could  and  would  bare  proved 
by  Dr.  Jones  the  following  as  a  part  of  the 
statement  actually  made  by  deceased  at  the 
time  referred  to,  to  wit:  "I  think  I  asked 
deceased  the  reason  of  the  dl£Bculty,  and 
he  said  they  bad  been  In  some  trouble  the 
day  before  about  an  account.  He  said  that 
on  the  ground  [meaning  the  picnic  ground] 
he  had  raised  the  difficulty.  That  he  said 
to  Mr.  Herd  [defendant]  that  the  manner  in 
which  be  treated  him  the  day  before  was  a 
dirty  trick,  and  one  question  led  to  the 
declaration  that  he  [deceased]  called  Mr. 
Herd,  there  on  the  ground  at  the  time,  a 
'damn  dirty  son  of  a  bitch'  and  a  'cock- 
sucking  son  of  a  bitch.'  I  warned  him  of 
the  nature  of  the  language,  and  he  [Fara- 
bee,  deceased]  said  it  was  the  truth.  I 
asked  him  what  then  took  place,  and  he 
said,  'Herd  shot  me.'  The  written  state- 
ment I  saw  did  not  contain  all  that  he  [Fara- 
bee]  said.  If  this  statement  here  in  evi- 
dence is  the  one,  it  Is  not  full  enough.  It 
don't  contain  that  dirty  language,  and  it  is 
not  full  enough.  Dr.  Russell  wrote  the  state- 
ment down,  and  I  suppose  did  not  hear  that, 
or  else  did  not  care  to  write  it  down.  I 
suppose  Russell's  reasons  for  not  writing  It 
down  was  on  account  of  Its  extreme  ob- 
scenity." The  written  statement,  as  shown 
by  the  record,  is  as  follows,  to  wit:  "Wal- 
nut Springs,  Texas,  May  30,  1901.  Ed  Herd 
shot  me.  I  had  nothing  to  shoot  with.  We 
were  not  on  good  terms.  He  shot  me  be- 
cause I  told  him'  he  was  dirty.  I  did  not 
offer  to  hit  him.  After  he  shot  me,  he  shot 
again.  I  was  standing  face  to  face  when 
he  shot,  and  the  first  shot  took  effect,  and 
then  be  shot  at  me  again.  The  difficulty  oc- 
curred about  a  check,  and  be  said  that  the 
check  wasn't  enough,  and  I  told  him  I 
didn't  owe  him  the  $0,  but  he  said  that  I 
did.  George  Farabee  told  to-day  that  he 
was  a  dirty  son  of  a  bitch,  and  then  the 
shooting  commenced.  The  above  statement 
is  true  and  correct  [Signed]  George  Fara- 
bee." The  bill  of  exceptions  shows  that  the 
declarations  that  were  not  reduced  to  writ- 
ing, as  stated  above,  were  made  contempo- 
raneously with  the  written  declaration;  and 
there  is  no  question  but  that  the  proper  pred- 
icate was  laid  for  the  Introduction  both  of 
the  written  and  oral  declarations  of  de- 
ceased. The  state  objected  to  the  testimony 
of  Dr.  Jones  for  the  reason  that  the  state- 
ment about  which  be  proposed  to  testify 
was  reduced  to  writing,  read  over  to  the 
witness,  signed  and  pronounced  correct  by 
binr,  and  signed  by  witnesses,  and  defend- 
ant has  introduced  said  statement  in  evi- 
dence to  the  Jury;  and  because  defendant 
is  seeking  to  destroy  and  add  to  a  written 
statement  covering  the  subject-matter  about 
which  this  witness  proposed  to  testify;  and 


because  it  appears  from  said  witness  that 
deceased  at  the  time  be  made  said  state- 
ment was  not  conscious  of  approaching 
death;  and  because  said  statement  of  de- 
ceased was  elicited  by  questions  propound- 
ed by  Dr.  Jones.  The  court  sustained  the 
objections,  and  appends  the  following  ex- 
planation to  the  bill:  "I  sustained  the  ob- 
jections of  the  state  to  this  evidence.  E^ven 
if  it  was  made  to  appear  that  deceased  was 
conscious  of  approaching  death,  and  had  be- 
lieved he  was  going  to  die.  this  evidence 
would  not  be  admissible,  for  the  reason  that 
defendant  had  introduced  In  evidence  a 
written  statement  of  deceased,  taken  down 
at  the  time,  and  which  Is  admitted  to  be 
the  statement  about  which  Dr.  Jones  pro- 
posed to  testify.  This  statement  was  read 
over  to  deceased,  and  signed  by  him,  and 
witnessed  as  a  correct  statement;  and,  un- 
der the  authorities,  I  am  inclined  to  the 
opinion  that  the  written  statement  is  to  be 
taken  as  correct,  and  the  presumption  is 
that  verbal  contentions  of  what  deceased 
said  at  that  time  are  not  admissible  to 
change  the  written  statement"  We  think 
the  court  erred  in  refusing  to  permit  the  In- 
troduction of  the  testimony  of  Dr.  Jones. 
If  a  dying  declaration  when  made  Is  re- 
duced to  writing,  it  is  not  competent  for  the 
prosecution  to  prove  it  by  parol  evidence 
without  accounting  for  the  nonprodnction 
of  the  writing.  But  if  deceased  made  the 
declaration  on  several  occasions,  the  fact 
that  it  was  reduced  to  writing  on  one  occa- 
sion does  not  preclude  parol  evidence  of  the 
unwritten  declarations  on  the  other  occa- 
sions. Krebs  V.  State,  8  Tex.  App.  1.  Fur- 
thermore it  Is  competent  for  defendant  on 
trial  for  murder  to  Impeach  the  dying  dec- 
laration of  deceased,  inculpating  him  as  the 
slayer,  by  proving  the  statement  made  by 
deceased  contradictory  of  his  dying  decla- 
rations; and  it  is  reversible  error  for  the 
court  to  refuse  to  permit  such  Impeaching 
testimony  to  be  Introduced.  Fdder  v.  State, 
23  Tex.  App.  477,  6  S.  W.  145,  59  Am.  Rep. 
777.  For  a  discussion  of  a  similar  question, 
see  Drake  v.  State,  26  Tex.  App.  293,  7  S. 
W.  868.  See,  also,  Underbill,  Or.  Ev.  {  112. 
It  follows  that  If  appellant  Introduced  a 
written  statement  which  does  not  contain 
all  of  the  dying  declarations  of  deceased,  he 
can  supplement  said  statement  by  other  and 
additional  testimony,  where  the  proper  pred- 
icate is  made,  indicating  either  that  de- 
ceased made  statements  not  embodied  In 
the  written  declaration,  or  that  he  made  oth- 
er statements  as  dying  declarations  contra- 
dictory of  the  written  statement  We  un- 
derstand from  the  bill  of  exceptions  here 
under  discussion  that  appellant  was  merely 
attempting  to  supplement  the  written  decla- 
ration by  declarations  not  reduced  to  writ- 
ing. This  Is  admissible.  As  indicated  above, 
if  the  state  is  relying  upon  the  written  dying 
declaration,  it  must  first  introduce  said 
statement,  or  account  for  its  absence^  be- 
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(ore  It  would  be  permitted  to  Introduce 
oral  testimony  of  the  dying  declaration.  We 
take  It  tbat  this  rule  would  apply  to  defend- 
ant as  well  as  to  the  state.  We  know  of  no 
law  or  decision  that  would  confine  either 
the  state  or  defendant  to  the  written  dying 
declaration,  where  other  and  different  state- 
ments are  made  contemporaneously  with 
the  written  declaration,  or  made  subsequent 
to  the  written  declaration.  Therefore  we 
hold  that  the  learned  Judge  erred  in  exclud- 
ing this  testimony. 

Bills  of  exceptions  Nos.  2  and  3  Insist  that 
the  court  erred  in  falling  to  limit  certain  tes- 
timony offered  by  the  state  which  was  in- 
tended to  Impeach  the  testimony  of  defend- 
ant's witnesses.  In  view  of  another  trial, 
we  deem  it  only  necessary  to  say  that  where 
this  testimony  is  Introduced  for  but  one  pur- 
pose (1.  &,  for  the  purpose  of  impeachment), 
and  it  is  calculated  to  injuriously  affect  de- 
fendant's rights  in  the  trial  unless  limited  to 
said  purpose,  the  court  should  so  limit  the 
same.  This  we  understand  to  be  the  gen- 
eral rule  in  reference  to  impeaching  testi- 
mony. 

For  the  errors  discussed,  the  Judgment  is 
reversed  and  the  cause  remanded. 

HENDERSON,  J.  (dissenting).  The  ma^ 
Jority  opinion  holds  that,  where  dying  dec- 
larations are  properly  reduced  to  writing 
and  introduced  in  evidence,  parol  evidence 
of  such  dying  declarations  made  at  the  same 
time  can  be  introduced,  or  that  the  written 
declaration  may  be  supplemented  by  other 
expressions  or  declarations  of  the  party 
made  at  the  same  time,  and  which  were  not 
Included  in  the  written  declaration.  And  in 
support  of  this  a  majority  of  the  court  cite 
Felder  ▼.  State.  23  Tex.  App.  477.  B  S.  W. 
145,  58  Am.  Rep.  777,  and  Drake  v.  State.  25 
Tex.  App.  293,  7  S.  W.  868.  I  do  not  be- 
lieve these  cases  support  the  doctrine  an- 
nounced. In  Felder's  Case  it  was  held  the 
written  declaration  could  be  impeached  by 
showing  tbat  appellant  made  a  statement  at 
variance  with  said  written  declaration. 
While  neither  the  opinion  nor  the  statement 
of  facts  shows  when  the  written  declara- 
tion was  made,  it  does  show  that  the  contra- 
dictory statement  proposed  to  be  introduced 
was  made  some  20  minutes  after  deceased 
was  shot  Deceased  lived  some  5  or  6 
months  thereafter,  and  evidently  the  writ- 
ten declaration  was  not  contemporaneous 
with  the  contradictory  declaration.  In 
Drake's  Case  the  question  was  as  to  the  ad- 
missibility of  the  written  declaration.  It 
was  held  not  admissible,  because  the  de- 
clarant subsequently  stated  "that  it  was  sub- 
stantially correct,  but  that  there  were  some 
Immaterial  alterations  In  his  evidence  he 
would  like  to  make."  But  I  understand  that 
case  to  concede  that  the  written  declaration 
to  the  best  evidence.  In  Krebs  v.  State.  8 
Tex.  App.  1.  I  understand  the  same  rule  to 
be  announced.  In  that  case,  however,  parol 
e7  8.W.-32 


declarations  were  admitted;  the  court  hold- 
ing that  the  record  did  not  affirmatively 
show  that  the  dying  declarations  had  ever 
been  reduced  to  writing.  The  court  distinct- 
ly say:  "To  have  made  the  objection  ten- 
able, defendant  should'  have  established  that 
the  declarations  had  in  fact  been  reduced  to 
writing  and  signed  by  the  declarant,  in  which 
event  parol  evidence  would  have  been  inad- ' 
misslble,  unless  the  prosecution  had  shovm 
that  it  was  not  In  the  power  of  the  state  to 
produce  the  writing."  The  learned  Judge 
then  quotes  Wharton  and  Greenleaf  on  this 
subject  with  approval.  Mr.  Wharton  says, 
"If  the  declaration  of  the  deceased  at  the 
time  of  his  making  it  be  reduced  into  writ- 
ing, the  written  document  must  be  given  in 
evidence,  and  no  parol  testimony  respecting 
its  contents  can  be  admitted."  Whart  Hom. 
t  766.  Mr.  Heard,  in  his  valuable  note  to 
Rex  v.  John.  2  Beard,  Lead.  Cr.  Cas.  405, 
406,  cites  a  number  of  authorities  on  this 
subject  In  Rex  v.  Reason,  1  Strange,  499. 
where  it  appeared  that  the  declaration  had 
been  reduced  to  writing,  a  prior  and  subse- 
quent declaration,  though  made  on  the  same 
day,  was  held  inadmissible.  See  Rex  v.  Oay, 
7  Car.  &  P.  230;  State  v.  Ferguson,  2  HUl 
(S.  C.)  619,  27  Am.  Dec.  412;  Beets  v.  State, 
Meigs,  106.  However,  this  would  not  be  In 
accord  with  our  decisions.  See  Hopldns  v. 
State  (Tex.  Cr.  App.)  64  S.  W.  933,  which  per- 
mits other  declaratl(Mis  made  at  another 
time,  although  it  Is  shown  that  the  dying 
declarations  made  on  one  occasion  were  re- 
duced to  writing.  I  thint;  the  doctrine  Is 
well  settled,  both  at  common  law  and  In  this 
state,  that  where  dying  declarations  have 
been  reduced  to  writing  and  signed  by  the 
I>arty.  it  Is  not  competent  to  introduce  by 
parol  all  the  declarant  may  have  stated  at 
the  same  time,  and  In  connection  with  said 
dying  declaration.  While  there  is  no  stat- 
ute requhring  such  declarations  to  be  reduced 
to  writing,  still,  where  they  have  been  so  re- 
duced, under  proper  formalities.  It  consti- 
tutes the  best  evidence  of  what  the  declar- 
ant stated  at  the  time.  Of  course,  I  am  not 
now  discussing  the  question  of  fraud,  as  In 
such  case  the  declaration  would  be  excluded 
on  that  account  Nor  does  this  view  mili- 
tate against  the  introduction  of  declarations 
made  at  some  other  time,  which,  as  we  have 
seen,  are  admissible  In  evidence. 


JACKSON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    March 

25,  1002.) 

HOMICIDE  —  EVIDBNCE— ADUISSIBIIjITT— WIT- 
NESSBS-IHPBACHMENT— AUBI. 

1.  It  is  error,  In  a  prosecution  for  a  homi- 
cide occurring  in  a  free  firht,  in  which  one 
man  la  killed,  to  refuse  to  allow  the  defendant 
to  prove,  as  teodiug  to  show  that  deceased 
was  killed  by  another,  that  a  third  person,  run- 
ning away  from  the  fi^ht  immediately  after  the 
homicide,  with  a  knife  in  his  hand,  stated 
when  only  300  yards  from  the  scene  of  the 
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fight,  and  a^in  shortly  aftenrards,  that  he 
had  gotten  hi*  man,  and  that  he  fled  from  the 
city,  and  fled  when  o£acer«  attempted  to  ar- 
rest him. 

2.  Where  deceased,  being  a  white  man,  was 
killed  by  a  negro  in  a  ft«e  fight  between  white 
men  and  negroes  In  a  saloon  where  they  were 
playing  crapa,  eyidence  that  certain  white  men 
who  were  witnesses  for  the  state  were  in  the 
habit  of  drinking  and  associating  together  and 
with  deceased,  and  that  they  played  «raps 
with  the  negroee,  is  admissible  ou  behalf  of  ae- 
'fendant,  as  showing  the  existence  of  a  white 
and  black  gang,  and  that  the  witnesses  were 
prejudiced  for  deceased. 

8.  The  fact  that  defendant,  charged  with  a 
homicide  occurring  in  a  free  fight,  was  pres- 
ent daring  the  fight,  but  fled  therefrom  during 
the  fight,  does  not  authorize  an  instruction  as 
to  alibi. 

Appeal  from  district  court,  Dallas  count?; 
Cbas.  F.  CUnt,  Judge. 

Win  Jackson  was  convicted  of  murder,  and 
he  appeals.    Reversed. 

Robt  B.  Seay,  for  appellant  Bobt  A. 
John,  Aaat  Atty.  Qea.,  for  the  State. 


DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murder  in  the  second  degree,  and  bis 
punishment  assessed  at  confinement  In  the 
penitentiary  for  a  term  of  25  years. 

The  evidence  discloses  that  the  homicide 
was  committed  near  a  saloon  in  the  city  of 
Dallas,  and  that  the  difficulty  occurred  with 
a  white  man  who  was  betting  with  a  lot  of 

.ne^oea  in  a  game  of  crapa.  When  the  dls- 
\>ute  arose  as  to  the  money  at  Issue  on  the 
game,  the  white  man  grabbed  for  the  money, 

J  securing  a  portion  of  it  and  the  dice  belong- 
ing to  one  of  the  negroes.  It  seems  this 
was  a  common  resort  for  this  character  of 
gambling,  and  the  white  men  and  the  ne- 
groes mixed  indiscriminately  in  their  asso- 
ciation. There  were  two  gangs,  divided  on 
race  lines.  Abont  the  time  the  money  was 
grabbed  out  of  the  game,  a  white  man  was 
knocked  down  and  beaten  or  kicked  by  sev- 
eral of  the  negroes.  This  ended  in  a  free 
fight,  in  which  brickbats  and  other  imple- 
ments of  warfare  of  a  kindred  nature  seem 
to  have  been  rather  freely  used;  defendant 
being  of  the  negro  gang,  and  llie  deceased  be- 
longing to  the  white  gang.  Two  witnesses 
testify  to  circumstances  and  facts  which 
show  that  deceased  was  standing  still  at  the 
time  be  was  stabbed;  that  appellant,  passing 
by  deceased,  cut  Iilm  tmder  the  arm,  the 
wound  being  upward  to  the  point  of  the 
shoulder.  This  is  denied  by  the  other  side. 
(There  was  considerable  contention  as  to  the 
position  of  deceased  at  the  time;   the  testl- 

}mony  conflicting  as  to  whether  he  was  ac- 
~tually  engaged  in  the  trouble,  with  his  arm 
uplifted,  at  the  time  of  the  stabbing,  or 
whether  he  was  standing  still,  and  not  en- 
gaged In  the  fight.  There  was  some  testimo- 
ny at  this  juncture  tending  to  show  that  the 
wound  could  not  have  been  inflicted,  as  It 
was  found  to  be  after  the  trouble  ended,  if 
defendant's  arm  was  by  his  side;  in  other 
words,  the  wound  could  not  have  been  Inflict- 


ed unless  the  arm  was  tn  an  derated  posi* 
tion.  The  ill  will,  if  any,  manifested  by  the 
evidence,  grew  out  of,  and  was  taddent  to, 
the  immediate  transaction.  It  was  late  In 
the  evening;  and  while  the  negroes  wa%  en- 
gaged in  the  gambling  transaction,  it  seems, 
the  white  men  bad  gathered  there,  either  en 
route  home,  or  had  sannteredj^  for  lotmging 
purposes,  or  to  engage  in  beer  drinking  and 
crap  shooting.  There  was  also  a  negro  by 
the  name  of  Fleming  engaged  tn  tlils  trou- 
ble, who  was  seen,  immediately  upon  the 
termination  of  the  difficulty,  nmning  away 
from  the  scene  of  tiie  homicide,  with  a  knife 
In  bis  hand,  stating  that  he  "had  gotten  him 
one."  There  was  no  attempt  to  show  any 
previous  ill  wUl  between  appellant  and  de- 
ceased. Perhaps  this  is  a  stiffident  state- 
ment of  the  evidence  to  briag  In  revle'^  such 
questions  as  we  deem  necessary  to  discuss. 

Appellant  offered  to  prove  by  Dock  Davis 
that  within  900  yards  of  the  place  of  the  kill- 
ing, and  Immediately  afterwards,  while  en 
route  from  the  place  of  the  killing  to  the 
southern  part  of  the  city,  Ollle  Fleming  said 
he  "had  gotten  his  man,"  and  repeated  this 
shortly  afterwards  in  the  southern  part  of 
the  city.  Deceased  was  the  only  man  killed 
in  the  fight.  This  evidence  was  excluded  by 
the  coiu:t.  Defoidant  further  offered  to 
prove  that  said  Fleming  fled  from  the  city, 
and  was  the  next  day  caught  by  the  cheers 
en  route  west,  two  or  three  miles  from  the 
city;  that  when  the  officers  came  upon  him 
he  fled.  The  officers  shot  at  him.  The  lat- 
ter proof  was  offered  from  Jack  Witt,  the 
deputy  sheriff,  and  for  the  purpose  of  show- 
ing that  Fleming,  and  not  defendant,  did  the 
killing.  This  evidence  should  have  been  ad- 
mitted, under  the  circumstances  environing 
this  case.  This  has  been  the  rule  In  Texas 
since  Dubose  v.  State,  10  Tex.  App.  230  (Hart 
V.  Same,  16  Tex.  App.  202,  49  Am.  Rep.  188; 
Mclntyre  v.  Same  [Tex.  Or.  App.]  33  S.  W. 
347),  and  is  sustained  by  num»ous  authori- 
ties. 

By  the  state's  witness  Coleman,  evidence 
was  tendered  to  the  effect  that  he  knew  that 
WUl  Crowley  (deceased),  Jack  Wright,  and 
Ed  Holbrook  were  in  the  habit  of  drinking 
at  Huber'B  saloon,  and  were  in  the  habit  of 
playing  craps  with  the  negroes.  The  same 
facts  were  tendered  through  the  witness  Sam 
Farrow,  and  that  the  three  parties  mentioned 
were  not  only  in  the  habit  of  drinking  at  Hu- 
ber'8  saloon,  but  of  associating  together,  and 
that  they  jplayed  craps  with  the  negroes  who 
frequented  the  same  place.  This  was  offw- 
ed  to  show  that,  these  being  white  men.  they 
belonged  to  one  gang,  and  the  negroes  with 
whom  they  played  belonged  to  anoth«-  gang 
or  crowd,  and  was  Intended  to  show  that 
these  witnesses  were  pr^udlced  in  behalf  of 
the  deceased,  and  to  show  their  bias  as  wit- 
nesses. We  believe  this  testimony  should 
have  been  admitted. 

It  Is  also  insisted  that  the  court  should 
have  charged  the  law  applicable  to   man- 


Digitized  by 


Google 


Tex.) 


TBEEMAN  t.  STATE. 


40» 


slavgbter.  Upon  aBother  trial  tbls  phase  of 
the  law  should  be  snbmitted.  We  are  of  the 
further  opinion  that  the  charge  of  the  court 
on  allbl  was  not  called  for  by  the  testimony, 
and  shonld  not  have  been  given.  Dtfendant 
was  present  at  the  difficulty,  and  dnrlng  its 
progress  fled  down  the  street 

For  tbe  errors  dlscnssed,  the  jndgment  U 
rerersed,  and  the  cause  remanded. 


FREEMAN  T.  STATE. 
(Conrt  of  Criminal  Appeals  of  Texas.    March 
23,  1902.) 
PERJURY— BYIDENCB-ADMISSlBILrrr. 
On   a   prosecution   for   perjnr^  alleged  to 
have    been   committed    while   testifying    at    a 
certain  trial,  evidence  of  what  other  witnesses 
testified  to  on  such  trial  is  Inadmissible. 
Henderson,  J.,  dissenting. 

Appeal  from  district  court,  Biatta  connly; 
W.  J.  Oxford,  Judge. 

Arthur  Freeman  was  convicted  ci  perjury, 
and  appeals.    Reversed. 

Daniel  &  Keith,  for  appellant  Robt  A. 
John,  Asst  Atty.  Qen.,  for  tbe  State. 

BROOKS,  J.  Appellant  was  c(mvlcted  cA 
perjury,  and  his  punishment  assessed  at  con- 
finement In  the  penitentiary  for  a  term  of 
two  yean.  3.  B.  Keith  was  permitted,  over 
appeUanf 8  objections,  to  testify  "that  he  was 
present  at  the  trial  of  Dock  Balnes  at  the 
last  term  of  this  court,  when  Joe  Gordon 
and  Fayette  Goidon  were  witnesses  and  up- 
on tibe  stand,  and  that  they  testified.  In  sub- 
stance, that  a  paper  gun  wadding  was  pick- 
ed np  in  the  yard  of  J.  O.  Freeman  the 
night  Minnie  Freeman  was  shot,  and  near 
the  point  where  she  was  shot"  Appellant 
excepts  to  this  testimony  because  hearsay, 
irrelevant  and  Immaterial,  and  given  in  the 
absence  of  defendant  and  could  not  bind 
blm.  The  court  appends  the  following  ex- 
planation to  the  bill:  "The  court  admitted 
this  evidence  to  enable  the  conrt  to  pass  up- 
on tbe  materiality  of  the  alleged  false  state- 
ment and  submitted  it  in  the  charge."  How- 
ever, we  find  there  is  no  limitation  by  the 
conrt  of  this  testimony  in  the  charge,  and 
we  also  fall  to  find  any  bin  of  exceptions 
to  tbe  refusal  of  the  court  to  so  lUnlt  It 
nor  Is  there  such  an  exception  reserved  In 
tbe  motion  for  new  trlaL  The  second  bill  of 
exceptions  complains  that  the  court  permitted 
Joe  Gordon  to  testify  that  he  stated  on  the 
trial  of  Dock  Balnes  "that  we  picked  up 
tbe  gun  wadding  now  shown  me  by  the  dis- 
trict attorney  In  J.  O.  Freeman's  yard,  and 
that  it  was  the  same  one  picked  up  by  us 
and  examined,  and  that  the  wad  was  picked 
up  near  where  Minnie  Freeman  was  shot" 
Appellant  objects  to  this  testimony  upon  the 
same  grounds.  Tbe  testimony,  as  shown  by 
boUi  bills,  should  not  have  been  admitted. 
It  la  proper  In  a  trial  for  perjury  to  prove 
what  defendant  testified  on  the  trial  where- 


in the  perjury  was  committed,  but  it  is  not 
permissible  to  allow  witnesses  to  testify  t» 
what  other  witnesses  Iiad  testified  Ib  the 
case  In  which  defendant  is  alleged  to  hav» 
committed  the  perjury.  In  other  words,  the 
court  should  have  permitted  the  state  to  in- 
troduce the  witnesses  who  testified  in  the 
Batnes  case  to  detail  what  tbey  knew  about 
the  offense  for  which  Balnes  was  then  on 
trial,  so  far  as  same  may  be  applicable  to 
this  case.  It  was  not  proper  to  permit  the 
witness  Keith  to  testify  to  what  Joe  and 
Fayette  Gordon  testified  on  the  Balnes  trial, 
nor  was  It  proper  to  permit  Joe  Gordon,  a 
witness  on  said  trial,  to  testify  what  he  stat> 
ed  on  said  trial.  Either  would  be  pure  heap- 
say.  If  the  witness  Gordon  knew  enoui^  to 
establish  the  gnllt  of  Balnes  in  the  prevlona 
trial,  he  could  testify  to  said  fact;  and  this 
would  be  tme  whether  be  had  previously 
testified  in  the  Balnes  case  or  not  But  ttte 
testimony  that  should  be  admitted  Is  not 
what  the  witnesses  testified  ota  the  trial  of 
Balnes,  but  what  the  witnesses  who  testi- 
fied against  Balnes  actually  knew  about 
Balnes'  guilt  This  would  not  exclude  the- 
testlmony  of  other  witnesses  who  might 
know  criminative  facts  against  Balnes.  In 
other  words.  It  would  be  proper  to  permit 
any  competent  witness  to  testify  to  facts 
tending  to  indicate  the  criminality  of  Balnes 
In  the  trial  In  which  appellant  is  alleged  to 
have  committed  the  i)er]ury. 

Appellant's  special  charges,  so  far  m  sp' 
pllcable,  were  covered  In  the  main  charge  of 
the  court  The  disquaMcatlon  of  the  district 
judge  was  passed  upon  by  ns  in  the  case 
of  Balnes  v.  State  (decided  at  the  present 
term)  66  S.  W.  847.  We  there  held  that  the 
judge  was  not  disqualified. 

For  tbe  errors  dlscnssed,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

HENDERSON,  J.  (dissenting).  I  do  not 
concur  with  the  view  of  the  majority  of  the 
court  which  holds  that  the  state  could  not 
adduce  testimony  that  was  delivered  dnrlng 
the  trial  to  establish  the  materiality  at  the 
alleged  false  testimony.  The  question  as  t» 
tbe  materiality  of  the  alleged  false  testimony 
Is  for  the  court;  but  this  may  become  a. 
mixed  question  of  law  and  fact,  and  may 
properly  be  submitted  to  the  Jury;  the  court 
Informing  the  jury  that,  if  they  find  certain, 
facts  to  be  tme,  then  the  alleged  false  tes-- 
tlmony  became  material.  Jackson  v.  State, 
15  Tex.  App.  579;  Montgomery  v.  State  (Tex. 
Cr.  App.)  40  S.  W.  805.  Ordinarily,  the  que»>' 
tlon  of  materiality  Is  not  complicated;  but 
merely  on  Introducing  tbe  indictment  and 
tbe  plea  the  materiality  of  tbe  alleged  false 
testimony  becomes  obvious.  For  Instance, 
on  a  charge  of  murder  A.  {deads  not  guilty; 
then  any  testimony  tending  to  show  self-  ■ 
defense  would  become  material.  But  if  tbe 
alleged  false  testimony  bears  not  immediate- 
ly on  the  Issue,  but  upon  some  collateral  is- 
sue, which  In  its  turn  becomes  material  a». 
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lUuBtxaOng  or  bearing  on  the  main  Issne, 
then  the  materiality  ot  the  testimony  may 
become  more  complicated,  and  enough  of  the 
proceedings  transpiring  In  the  lower  court 
should  be  shown  In  order  to  establish  the 
materiality  of  the  alleged  false  testimony  to 
the  Issue  then  being  tried.  Mr.  Blsh<^  In 
tas  Criminal  Procedure  (volume  2, 1 885),  oses 
this  language:  'The  allegation  of  material- 
ity must  also  be  proved.  It  is  not  enough 
that  the  testimony  was  actually  admitted, 
yet  It  suffices  that  the  Indictment  sets  out 
the  facts,  imless  the  materiality  Judicially 
appears.  When  it  does  not,  the  course  Is  to 
prove  all,  or  so  much  less  than  all  of  the 
pleadings  and  evidence  brought  forward  at 
the  former  trial  as  will  duly  present  the 
4}ueBtIon;  whereupon  the  court,  not  the  jury, 
will  decide  as  of  the  law  whether  or  not 
what  the  defendant  Is  shown  to  have  testi- 
fied to  therein  was  material.  Yet  practically, 
as  fact  Is  Involved  with  the  law,  the  ques- 
tion must  generally  be  passed  upon  with 
the  rest  by  the  Jury  imder  Instructions  from 
the  court"  Bearing  in  mind  that  the  sole 
question  here  Is  as  to  the  materiality  of  the 
alleged  false  testimony,  the  fact  then  to  be 
proved  is  how  It  came  to  be  material;  and 
the  solution  of  this  question  can  be  arrived 
at  solely  from  the  pleadings  and  evidence 
delivered  on  the  trial,  and  bearing  on  that 
Issue.  Of  course,  only  so  much  of  the  evi- 
dence as  tends  to  prove  the  issue  should  be 
admitted.  With  these  views,  I  cannot  con- 
cur In  the  majority  opinion. 


BTJBCH  T.  STATB. 

(Court  of  Criminal  Appeals  ot  Texas.    March 

25,  1902.) 

PENCEa-WHAT  CONSTmrm— BREAKING 
DOWN. 
A  person  canuot  be  convicted  of  unlaw- 
fully breaking,  pulling  down,  or  injuring  a 
fence  where  the  alleged  fence  consists  merely 
of  posts  set  in  the  ground,  which  defendant 
pulled  np,  and  on  which  the  wire  has  not  been 
strung,  uere  being  no  fence  within  contempla- 
tion of  law. 

Appeal  from  Bcuny  county  court:  W.  H. 
Harvey,  Judge. 

John  B.  Burch  was  convicted  of  crime,  and 
appeals.    Reversed. 

Thurmond  &  Jones,  for  appellant  Bobt 
A.  John,  Asst  Atty.  Oen.,  for  the  State. 

BROOKS,  J.  Appellant  was  prosecuted 
by  Information  for  unlawfully  breaking,  pull- 
ing down,  and  Injuring  the  fence  of  Z.  T. 
Samples,  without  the  consent  of  said  Sam- 
ples. Upon  conviction  his  punishment  was 
assessed  at  a  fine  of  $10. 

In  the  view  we  take  of  the  case,  it  ia 
only  necessary  to  pass  on  one  question,  to 
wit:  It  appears  that  appellant  had  been  In 
the  peaceable  adverse  possession  of  the  land 
In  controversy  for  two  or  three  months  at  the 
time  the  offense  is  alleged  to  have  occurred; 


that  be  went  to  peoaecatae  Samples,  and  In- 
formed him  of  this  fact,  after  which  time 
he  bad  provender  of  different  kinds  upon  the 
land,  which  he  had  cultivated;  that  he  told 
prosecutor  he  would  take  $26  for  his  lease, 
which  prosecutor  refused  to  give,  claiming 
the  land.  At  that  time  prosecutor  offered 
to  give  appellant  a  horse,  which  be  agreed 
to  show  him  later;  but  subsequently  Inform- 
ed appellant  he  would  not  do  so,  and  pro- 
ceeded to  place  posts  upon  the  land  in  con- 
troversy. After  the  posts  were  placed  there, 
and  after  the  wire  had  been  partly  dragged 
upon  the  land  to  be  nailed  upon  the  posts, 
appellant  pulled  the  posts  up;  and  for  this 
the  prosecution  was  instituted.  This  would 
not  make  a  fence,  within  the  contemplation 
of  law.  The  Revised  Civil  Statutes  define 
a  sufficient  fence  and  a  lawful  fence.  The 
Penal  Code  says  that  all  words  ta  the  Code 
not  otherwise  defined  must  be  used  In  their 
ordinary  signification.  There  is  no  legal  def- 
inition of  "fence"  per  se;  hence  we  must 
resort  to  Its  meaning  in  common  parlance. 
Webster  defines  a  fence  to  be  "to  inclose 
with  a  hedge,  wall,  or  anything  that  {»«vent8 
the  escape  or  entering  of  cattle;  to  secure 
by  an  inclosure."  We  take  It,  then,  that 
anything  that  Incloses  land,  whereby  any 
character  or  kind  of  stock  would  be  Impeded 
or  prevented  from  entering  said  Inclosure, 
would  be  designated  and  called  a  fence. 
Posts  merely  set  around  a  piece  of  land,  as 
In  this  case,  would  not  and  could  not  be 
termed  a  fence. 

The  evidence  not  being  sufficient  to  support 
the  conviction,  the  Judgment  la  reversed,  and 
the  cause  remanded. 


POBR  T.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Mardi 

25,  1902.) 

HOMICIDE  —  SELF-DEFENSE  —  PROVOKINO 

QUARREL— EVIDENCE— ADMISSIBILITT 

—PRIOR  AS8AULTS-8UPPICIBNCT. 

1.  The  evidence  for  the  state  on  a  trial  for 
murder  showed  that  defendant  called  deceased 

a  d liar,  but  that  the  conversation  was 

friendly,  and  that  defendant  was  not  offend- 
ed. Defendant  testified  that  the  conversation 
was  friendly,  and  that  deceased  did  not  get 
angry,  and  that  defendant  had  freqaently 
heard  deceased  called  a  liar,  and  that  ne  did 
not  resent  such  language.  Thereafter  defend- 
ant, who  had  heard  that  deceased  had  been  in 
the  penltentiaiy,  asked  him  when  he  was  going 
back  to  the  pen,"  whereupon  deceased  got 
angry,  and  reached  for  a  mallet,  and  partly 
raised  It,  when  he  was  shot  by  defendant  De- 
fendant stated  that  he  had  no  hard  feelings 
against  deceased,  and  did  not  use  the  lan- 
guage to  provoke  trouble.  Held  not  sufficient 
to  raise  an  issue,  affecting  the  question  of  self- 
defense,  as  to  whether  defendant  provoked 
the  quarrel. 

2.  When  defendant  knew  at  the  time  he  was 
assaulted  by  deceased,  who  was  promptly  shot 
that  the  latter  had  made  assaults  on  others, 
the  circumstances  of  which  indicated  that  de- 
ceased would  become  infuriated  without  no- 
tice or  reasonable  cause,  and  make  violent  as- 
saults, it  is  error  to  refuse  to  admit  evidence 
of  the  drcumstaucea  ot  such   prior  assaults. 
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thoaeli  defendant  is  permitted  to  testify  as  to 
bis  knowledge  of  tlieir  being  made,  as  sacli 
eridence  tends  to  explain  the  prompt  action  by 
defendant  and  tlie  nature  of  the  assault  by 
deceased. 
Henderson,  J.>  dissenting. 

Appeal  from  district  coort,  Hill  county; 
Willi  am  Poindexter,  Judge. 

Bob  Poer  was  conTieted  of  murder,  and  be 
appeals.    Berersed. 

S.  R.  Boyd,  Oallicutt  &  Call,  John  D.  Pitts, 
Jobn  Douglass,  and  Spell  &  PhililpB,  for  ap- 
pellant. Bob't  A.  Jobn,  Asst  Atty.  G«n., 
for  tbe  State. 

DAVIDSON,  P.  J.  Appellant  was  conTiet- 
ed of  murder  In  tbe  second  degree,  and  bis 
punlsbment  assessed  at  confinement  In  tbe 
penitentiary  for  a  term  of  11  yeara  Tbe 
state's  theory  was  an  unprovoked  UlUng. 
Tbe  defendant  relied  on  self-defense.  Upon 
this  phase  of  the  case,  the  evidence  substan- 
tially shows  that  appellant  was  talking  to 
deceased,  who  was  sitting  on  a  box.  Appel- 
lant asked  deceased  when  be  had  been  to 
Mount  Calm,  and  was  Informed  that  he  had 
not  been  there  in  a  long  time,  and  said,  "I 
declare,  boss,  I  don't  know  when  is  the  last 
time  I  was  there."  Appellant  called  him  a 
liar,  or  a  damn  liar.  The  parties  were  friend- 
ly, and  did  not  appear  to  be  mad,  and  were 
talking  in  a  friendly  way.  In  other  words, 
appellant  was  talking  to  deceased  in  the  way 
that  tbe  white  men  usually  talked  to  blm,  and 
at  which  he  took  no  offense.  Tbln  was  ail 
that  was  beard,  so  far  as  the  state's  main 
testimony  is  concerned.  This  does  not  raise 
the  Issue  of  provoking  the  dUBcnlty,  if  appd- 
lant  shot  under  tbe  circumstances  detailed. 
Tbe  evidence  la  t>ebalf  of  tbe  defense  shows 
that  while  api)ellant  was  talking  to  'i£e.  Co- 
ker,  deceased  came  in  tbe  saloon  and  sat 
down  on  a  box.  This  was  the  first  time  ap- 
pellant had  seen  deceased.  He  details  the 
conversation  with  reference  to  Mount  Calm 
practically  as  do  the  state  wilnesses,  except 
he  says,  '1  said  to  deceased,  'You  are  lying, 
I  bave  seen  yon  down  there  since  then,'  and 
he  said,  'No,  I  ain't,'— something  like  that" 
This  conversation  was  friendly.  Deceased 
did  not  become  angry,  and  he  and  appellant 
talked  a  little  more,  a  moment  or  two  aft»- 
wards,  and  appellant  remarked  that  he  (ap- 
pellant) liad  heard  that  he  (deceased)  had 
been  to  tbe  penitentiary,  as  he  states,  with- 
out any  intention  of  wounding  the  feelings  of 
deceased.  He  asked  the  question  of  deceas- 
ed, "Hack,  when  are  you  going  back  down 
to  tbe  pen  again?"  (meaning  the  penitenti- 
ary). Deceased  replied,  "I  don't  allow  no 
God  damn  son  of  a  bitch  to  throw  the  pen 
up  to  me,"  and  reached  for  a  mallet,  and 
started  to  raise  it,  and  got  partly  up,  and 
defendant  shot  bim.  Appellant  says  he  shot 
him  because,  "I  did  not  want  him  to  kill  me 
with  the  mallet  I  knew  he  would  do  it  or 
tbought  he  would.  I  had  heard  of  him  mak- 
ing   an  assault  on  Blghtower  and   Bawls. 


*  *  *  I  bad  never  bad  a  hard  word  witb 
him  before  in  my  life;  I  had  no  hard  feelings 
against  him.  *  *  *  He  was  mad  when 
he  used  that  language.  Up  to  that  time  be 
had  been  in  as  good  humor  as  anybody." 
Appellant  further  stated  that  be  never  said 
to  deceased,  "Ton  are  a  damn  liar,"  to  make 
him  mad,  and  be  never  got  mad.  "I  have 
called  lilm  that  many  a  time,  and  beard  lots 
of  others  call  him  that  and  he  never  resent- 
ed It  before.  I  have  heard  other  men  talk 
that  way  to  him.  He  bad  never  made  any 
kick  about  it  He  would  always  take  it  and 
laugh  when  I  would  call  him  an  old  liar, 
when  I  was  friendly  witb  him;  on  these  oth- 
er occasions  he  would  Just  laugh."  This  tes- 
timony, from  neither  standpoint  raises  tbe 
issue  of  provoking  tbe  difficulty.  Winters  v> 
State  (Tex.  Cr.  App.)  40  S.  W.  304;  McCand- 
less  V.  State  (Tex.  Cr.  App.)  67  8.  W.  674; 
Bow  V.  State  (Tex.  Cr.  App.)  31  S.  W.  170; 
Morgan  v.  State  (Tex.  Cr.  App.)  29  S.  W. 
1092;  Casner  v.  State,  62  S.  W.  914,  2  Tex. 
(X  Bep.  569;  Cook  v.  State.  63  S.  W.  872,  2 
Tex.  Gt  Bep.  991;  Munden  v.  State,  8  Tex. 
Ct  Bep.  43.  64  S.  W.  239. 

Tbe  other  error  complained  of  in  this  con- 
nectlon  need  not  be  noticed,  to  wit  that  the 
court  did  not  properly  submit  the  law  of 
provoking  a  difficulty,  in  that  be  did  not  draw 
the  distinction  between  provoking  the  diffi- 
culty for  the  purpose  of  killing  and  for  tbe 
purpose  of  inflicting  a  battery  or  minor  in- 
Jury,  on  non  felonious  intent  This  will  not 
arise  upon  another  trial. 

Appellant  offered  testimony  to  the  effect 
that  deceased  had  made  attacks  upon  two  dif- 
ferent parties  prior  to  tbe  homicide,  whldi 
bad  been  brought  to  tbe  attention  of  appel- 
lant Tbe  circumstances  under  whJch  these 
attatto  were  made  show  that  if  true,  with- 
out notice  or  any  reasonable  cause,  deceased 
would  become  angry  and  infuriated  and  make 
violent  assaults  upon  the  object  of  bis  anger. 
TUs  testimony,  in  our  opinion,  should  have 
been  admitted.  Usually  testimony  of  this 
clmracter  would  have  but  little  bearing  upon 
tbe  case,  and  the  general  reputation  of  the 
party  as  b^ng  a  violent  and  dangerous  man 
would  be  sufficient  But  under  tlie  facts 
detailed  in  the  testimony,  the  prior  assaults, 
being  known  to  defendant  would  seem  to 
bave  entered  into  and  tend  to  solve  this 
difficulty.  So  far  as  the  evidence  shows,  de- 
ceased Isecame  enraged  at  tbe  question  of  ap- 
pellant as  to  how  long  before  be  would  be 
again  sent  to  the  penitentiary,  and  immedi- 
ately grabbed  the  mallet  and  made  a  threat- 
ening demonstration  to  nse  It  Defendant 
being  advised  as  to  his  conduct  before  in  re- 
gard to  the  assaults  made  under  similar  cir- 
cumstances, may  have  been  Induced  to  act 
more  vigorously.  It  further  tended  to  Illus- 
trate and  explain  the  otherwise  unexplained 
conduct  of  deceased  as  to  whether  he  was  a 
man  who  would  probably  do  Just  what  appe- 
lant testifies  be  did.  It  is  true  appellant  tep- 
tlfles  that  he  knew  of  the  prior  attacks  ur 
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Hie  other  itaztlea,  bnt  waa  not  permitted  to 
«bow  the  circDmatancea  attending  tbeae  at- 
tadca.  If  it  waa  tbe  custom  of  deceaaed,  or 
«ne  of  Ills  characteriatlca,  to  become  suddenly 
enraged  and  make  deadly  attacks  upon  par- 
tlea,  witboot  an  apparent  cauae  or  reasonable 
prorocatlon,  it  may  have  Altered  largely  into 
the  reason  for  the  prompt  manner  in  which 
appellant  shot. 

The  judgment  la  reversed,  and  the  eauae 
remanded. 

HENDERSON,  J.  I  dissent  from  the  opin- 
ion, and  think  the  case  should  be  affirmed, 
mie  testimony  if&e  ample  to  authorize  the 
ooort  to  charge  on  provoking  the  difficulty. 


FULKEBSON  v.  STATE. 

<Oonrt  of  Criminal  Appeals  of  Texas.    March 

26,  1802.) 

RESISnNO  ARREST-'WARRANT  F<»t   OAUINO. 

Under  Pen.  Obde,  art.  2SS,  making  it  an 
offense  to  resist  tlte  execution  of  "a  legal  war- 
raut  of  arrest,"  and  article  254,  Code  Cr.  Proc, 
requiring  that  a  warrant  state  "that  the  per- 
■en  is  accused  of  some  offense  against  the  laws 
of  the  state,  naming  the  offense?'  a  person  re- 
sisting a  warrant  for  arrest  for  "gaming"  is 
guilt?  of  no  otfense,  gaming  not  being  made 
an  offense  by  the  law. 

Appeal  from  Parker  county  court;  D.  M. 
Alexander,  Judge. 

B.  H.  Fulkerson  was  convicted  of  crime, 
and  appeals.    Reversed. 

Martin  &  Martin,  for  appellant  Bobt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
lealfltlng  a  lawful  arrest,  and  his  punishment 
aaaeased  at  a  fine  of  $60.  The  charging  part 
of  the  information  la  as  follows:  "That  B. 
H.  Fulkerson,  •  •  *  with  force  and  arms 
did  then  and  there  unlawfully  resist  the  exe- 
cution of  a  legal  warrant  of  arreet,  which 
was  directed  against  him  tn  a  criminal  ease, 
when  said  execution  was  attempted  by  a 
person  legally  authorised  to  execute  the  same; 
that  la,  John  R.  Brown,  who  was  then  and 
there  the  duly  qualified  marshal  of  the  city 
of  Weatherford,  county  and  state  aforeaaid, 
bad  In  bis  hands  a  valid  legal  warrant  of 
arrest  directed  against  the  said  B.  H.  Fidkw- 
son,  as  follows:  'The  State  of  Texas.  To 
the  Marshal  of  the  City  of  Weatherford,  or 
to  the  Sheriff,  or  any  Constable  of  Parker 
County,  Greeting:  You  are  hereby  command- 
ed to  take  the  body  ot  B.  H.  Fulkerson  and 
being  him  before  the  honorable  corporatl<Hi 
court  In  Weatherford,  Parker  county,  Texas, 
on  the  15th  day  of  July,  A.  D.  1901,  at  9 
o'clock  a.  m.,  then  and  there-  to  answer  a 
complaint  filed  before  said  court,  wherehu 
tbe  said  B.  H.  Fulkerson  is  accused  of  the 
offense  of  gaming.  Herein  fail  not,  and  due 
return  make  hereof  to  said  court  Witness 
my  official  signature  and  seal  of  said  court, 
this  13th  day  of  July,  1901.    [Seal.]    W.  IC 


Knight  Clerk  Corporation  Oonrt'  And  whQe 
the  said  John  R.  Brown,  as  marshal  afore- 
said, was  then  and  there  attempting  to  exe- 
cute said  warrant  of  arrest  in  a  lawful  man- 
ner as  therein  directed,  the  said  B.  H.  Fulker- 
son did  then  and  there  unlawfully  resist  the 
execution  thereof  by  then  and  there  attempt- 
ing to  shoot  the  said  John  R.  Brown  with  a 
gun,  and  by  then  and  there  fighting;  that  la, 
by  striking  the  said  John  R.  Brown.  And 
tbe  said  B.  H.  Fulkerson  then  and  there 
knew  that  the  said  John  R.  Brown  was 
marshal,  as  aforesaid,  and  was  attempting  to 
execute  agalnat  him  said  valid  legal  warrant 
of  arrest"  etc. 

Appellant  filed  a  motion  to  gnash  the  in- 
formation (1)  because  the  warrant  of  arrest 
set  out  in  the  Information  shows  that  It  was 
not  Issued  by  any  officer  authorieed  to  Issue 
a  warrant  of  arrest;  (2)  that  the  information 
(alls  to  show  that  defendant  was  accused  of 
any  offense  known  to  the  law  ot  thla  state, 
the  information  only  showing  that  defendant 
was  accused  of  an  offense  called  gaming, 
when  there  is  no  such  offense  made  penal  by 
the  laws  of  this  state.  Article  238,  Pen. 
Code,  provides,  "If  the  party  against  whom 
a  legal  warrant  of  arrest  is  directed  In  any 
ciiminal  case,  resists  Its  execution,  when  at- 
tempted by  any  person  legally  authorised  to 
execute  the  same,  he  shall  be  fined  not  ex- 
ceeding five  hondred  dollars,"  etc.  Article 
254,  Code  Or.  Pioa,  provides,  among  other 
requisites  for  a  legal  warrant  of  arrest  that 
"It  must  state  that  the  person  is  accused  ot 
some  offense  against  the  laws  of  the  state, 
naming  the  offense."  It  will  be  noted  article 
288,  supra,  makes  It  a  prereqnislte  to  a  vio- 
lation of  the  law  that  the  party  shall  re- 
sist a  legal  warrant  of  arrest;  and  article 
254,  supra,  designates  what  are  the  legal 
requisites  ot  a  warrant  We  think  the  court 
erred  In  refusing  to  quash  the  information, 
since  the  warrant  of  arrest  as  copied  In  the 
information  does  not  state  any  offense  against 
the  laws  of  this  state.  Gaming,  eo  nomine, 
is  not  an  offense  nnder  our  law;  and,  it  be- 
ing a  prerequisite  of  a  warrant  of  arrest 
that  it  should  state  an  offoise,  and  gaming 
not  being  an  offense,  It  follows  that  the  war- 
rant of  arrest  was  not  a  legal  warrant  with- 
in the  contemplation  of  tiie  statutes  nnda 
which  this  prosecution  was  Instltnted.  T(d- 
Iver  y.  State,  82  Tex.  Cr.  B.  444,  24  a  W. 


The  Judgment  Is  reverted,  and  tbe  prose- 
cntlon  ordered  dismissed. 


SIMMONS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Mardi 

2S,  1902.) 

Local  option-violation-record  of  elec- 
tion —  EVIDENCE  —  HEARSAY  —  TESTI- 
MONY—STATXUENTB  OF  COONaSL. 
1.  Where,  on  prosecution  for  a  violation  of 
the  local  option   law,  there  was  admitted  in 
evidence  the  order  of  the  commissiimers'  ooort 
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deolaxing  the  result  at  thf  local  option  eI«ction, 
which  order  recited  that  it  wa»  based  on  cer- 
tain articles  of  the  Kerlaed  Gtril  Statutes,  the 
admianoo  -warn  not  CRor  baeaaa*  that*  an  »• 
■ach  articlea  in  th*  prcMnt  statataa;  it  ag* 
pearine  that  the  saxa»  were  not  pnbli«ftted  Trboa 
the  order  was  made,  and  that  It  referred  to  th* 
old  atatntes. 

2.  Where,  on  a  prooaoation  for  s  ^otatitm  vC 
the  local  option  Uw,  o  witneaa  for  the  state 
was  allowed  to  state  what  the  prosecutor  had 
said  to  another  on  a  certain  occasion,  the  wit- 
ness not  being  present,  the  adrals^on  of  the 
tcstiinonr  was  hannlna;  dMCendast  harinc 
previonslr  attempted  to  prore  by  a  eonreraar 
tion  between  proaecntor  and  another  the  mat- 
ter sooght  to  be  inqnired  into  by  the  state. 

3.  A  witness  testified  that  he  nndecatood  that; 
by  calling  for  whisky  with  cherry  bark  in  it, 
he  could  get  whisky;    and  the  prosecuting  at- 


torney stated  to  the  jnrr  that  the  witness  tes- 
tified that  he  was  told  that,  by  calling  for 
whisky  with  cherry  bark,  he  ewld  get  whisky, 


and,  on  objection  to  the  statement,  the  court 
stated  that  he  saw  no  difference  between  the 
testimony  and  the  proseeoting  attorney's  state- 
ment. MM,  that  th*  conrrs  action  was  not 
error. 

Appeal  from  HOI  coonty  court;  L.  0.  HIQ, 
Judge. 

W.  Ik  Simmons  was  convicted  of  a  viola- 
tlcMi  of  the  local  option  law,  and  he  appeals. 
Affirmed. 

Wear.  Morrow  &  Smithdeal,  for  appellant 
Bobt.  A.  John,  Asst  Atty.  Geo,,  toe  the  State, 

BROOKS,  J.  AppeUaot  was  coDvicted  of 
Tiolatioc  the  local  option  law,  and  his  pan- 
Isliment  assessed  at  a  floe  of  i2o,  and  20 
days'  oonfinemeot  In  tbe  county  JaU. 

The  first  bill  of  exceptlooa  complains  that 
the  court  erred  in  admitting  In  evidence  the 
order  of  the  ccnnmlsBioDerB*  court  declaring 
tbe  result  of  a  local  option  election  in  pr» 
dnct  Na  2,  Hill  county,  "because  it  appears 
tberefrom  that  It  Is  ordered,  adjudged,  and 
decreed  by  the  court  that  pursuant  to  arti- 
cle 3233,  tit.  63,  Bev.  Civ.  St  Tex.,  and  the 
acts  of  23d  les^latnre  amendatory  thereof, 
and  because  it  says,  'provided  that  this  or- 
der shall  not  be  construed  to  prohibit  the 
sale  of  wines  for  sacramental  purposes  or 
alcoboUc  stimulants  In  case  of  actual  sick- 
oess  In  accordance  with  the  regulations  and 
restrictions  prescribed  by  art  3228,  title  63, 
of  tbe  Revised  Civil  Statutes  of  the  State  of 
Texas  and  the  Acts  of  the  23rd  Legislature 
amendatory  thereof,'— there  being  no  sucb 
articles  In  the  Revised  Civil  Statutes  as 
tboee  referred  to."  At  the  time  the  orders  de- 
claring the  local  option  tn  force  in  precinct 
Ko.  2  of  B^I  county  were  made  by  the  com- 
mlsalonerB'  court  the  present  Revised  ClvU 
Statutes  were  not  published,  and  tbe  articles 
referred  to  in  said  orders  relate  to  the  old 
Civil  Statutes.  There  is  no  merit  In  appel- 
iantfs  contention. 

Bill  No.  2  complains  "that  while  J.  D. 
Smltb,  a  witness  for  the  state,  was  on  the 
fltand,  and  had  testified  that  be  and  his  son, 
Lon  Smith,  who  is  the  prosecuting  witness, 
and  tbe  one  to  whom  it  Is  alleged  tbe  whisky 
was  sold,  were  In  the  cowpen,  milking,  and 


that  Sherman  Glenn  came  qp;  and  witnesa 
was  then  asked  what  passed  between  them, 
to  which  witness  replied  that  be  could  not 
tM  what  Sherman  Glenn  said;  he  talked 
T*ry  low.  State's  counsel  tben  a^ked  said 
witn«M  the  following  question:  'What  did 
your  son  say?'  It  was  developed  that  de* 
fendant  was  not  present  To  which  defend' 
ant  than  objected  CD  that  it  was  immateriaJ, 
so  far  as  any  issue  In  this  case  is  concerned, 
as  to  what  witnesa'  son  stated  to  Sbermaa 
Qlenn:  (2)  that  it  was  hesxsay  testimony; 
and  &)  that  the  state  not  only  failed  to  show 
that  defendant  was  present  but  it  appeared 
that  he  was  not  present"  Tbe  court  over- 
ruled the  objection,  and  witness  testified  that 
his  son  told  Sherman  Olenn  that  he  (the  son) 
told  him  the  other  day  that  be  was  not  go- 
ing to  tell  him  a  damned  thing;  that  he  did 
not  want  to  be  bothered  with  this  any  mom 
and  he  turned  and  want  back  to  the  cowpen. 
The  court  appends  tbe  following  explanation 
to  the  bill:  "OeCandant  first  injected  this 
Issue  In  the  case  by  attempting  to  prove  by 
the  witness  Lon  Smith  a  certain  conversa- 
tion between  said  Glenn  and  Smith  in  Grand 
View.  The  conversation  referred  to  in  tbe 
bill  was  upon  tbe  same  subject-matter  In- 
quired abont  flnrt  by  defendant  as  to  what 
happened  in  Grand  View."  With  this  ex- 
piutatlon,  tiie  admission  of  the  testimony  Is 
rendered  harmlesa. 

The  third  bill  relates  to  tbe  same  matt«r  as 
discussed  In  bill  No.  2,  and  tbe  court  ap- 
pends substantially  the  same  explanation. 
The  explanation  of  the  cotirt  to  the  fourth 
bill  disposes  of  it  and  It  is  not  necessary  to 
set  it  out  in  detail. 

The  fifth  bill  of  exceptions  complains  that 
while  "Q.  F.  Greenwood,  Esq.,  county  attor- 
ney, was  addressing  the  Jury,  and  discussing 
the  evldenoe,  which,  from  tbe  standpoint  of 
said  county  attorney,  he  claimed,  tended  to 
show  that  defendant  was  engaged  In  tbe  ille- 
gal sale  of  whisky  in  a  local  option  precinct 
at  Itasca.  Texas,  among  other  things,  stated 
to  the  Jory  that  the  evidence  showed  that 
tbe  proeecntlng  wltnais  had  been  told  that 
by  calling  for  whisky  with  cherry  bark  in  it 
be  could  get  the  whisky.  And  upon  objes* 
tion  being  made  by  defendant's  counsel  to 
such  argument  to  the  effect  that  the  testi- 
mony did  not  show  that  witness  had  been 
told  any  such  thing,  but  upon  the  contrary, 
tbe  testimony  only  showed  and  was  to  tbe 
efl^ect  that  tbe  witness  understood  that  by 
calling  for  whisky  with  cherry  bark  In  It,  he 
could  get  wbisky.  the  court  overruled  said 
objection  of  defendant  and  refused  to  stop 
the  county  attorney  from  making  such  argu- 
ment and  stated  from  the  bendii.  In  the 
presence  and  hearing  of  the  Jury,  that  the 
evidence  to  tbe  effect  that  the  wttness  un- 
derstood that  by  calling  for  whisky  with 
cberry-tree  berk  In  it  be  could  get  whisky, 
was  equivalent  to  stating  that  he  had  been 
told  that  by  calling  for  whisky  with  cherry- 
tree  bark  in  it  he  could  get  whisky.    To 
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wbich  remark  of  the  court,  defendant  ob- 
jected." The  court  appends  the  following 
explanation:  "Witness  was  asked  by  the 
state  why  he  called  for  the  bark  in  th« 
whisky,  and  he  testified  It  was  because  he 
had  onderstood  he  could  get  the  whisky  by 
calling  for  the  bark  in  it,  and  on  cross-ex- 
amination he  testified  the  same  thing;  and, 
in  the  opinion  of  the  court,  there  was  no 
difFeroice  between  the  way  the  county  attor^ 
ney  stated  It  and  the  way  the  witness  stated 
it,  and,  when  the  court  was  called  on  to  rule 
on  the  point,  he  merely  said  he  saw  no  dif- 
ference." We  cannot  say  there  was  any  er- 
ror in  the  action  of  the  court. 

Appellant  urges  rarions  exceptions  to  the 
charge  of  the  court  and  complains  of  the 
court's  failure  to  glre  special  charges.  After 
a  careful  examination  of  both,  we  think  the 
court's  charge  is  correct;  and  appellant's 
special  charges,  so  far  as  applicable,  were 
given  in  the  main  charge. 

No  error  appearing  in  the  record,  the  Judg^ 
ment  is  affirmed. 


BATES  r.  STATBl 

(Court  of  Criminal  Appeals  of  Texaai    March 

25,  1902.) 

CRIMINAL  LAW-vIURT— BXHAUSTION  OF  8PB- 
CIAL   VBNIRB^-COMPLKTION   OF   JURY. 

Since  the  enactment  of  article  64&,  Code 
Or.  Proc,  proTlding  that  when  there  is  a  fall- 
are  to  select  a  jury  from  those  who  have  been 
summoned  upon  the  Bpedal  renlre  the  court 
shall  order  the  sheriff  to  summon  peisons  nec- 
essary for  the  formation  of  the  jury,  it  is  er- 
ror to  require  a  defendant  to  use  the  Jury  for 
the  week  after  the  exhaustion  of  the  special 
Teuire,  as  was  the  former  practice. 

Appeal  from  district  court.  Delta  counly; 
H.  0.  Connor,  Judge. 

John  Bates  was  convicted  of  murder,  and 
appeals.    Beversed. 

Dudley  &  Sturgeon,  Newman  A  PhiUlpe, 
and  L.  D.  King,  for  appellant  Bobt  A.  John, 
AsBt  Atty.  Oen.,  for  the  State. 

BBOOKS,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  punish- 
ment assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  six  years. 

By  appellant's  third  bill  of  exceptions  he 
complains:  "That,  after  the  special  venire 
bad  been  exhausted,  the  court,  over  his  ob- 
jections, had  the  names  of  the  Jurors  for  the 
week  called,  and  thereupon  had  a  list  of  such 
names  made  and  handed  to  defendant; 
whereupon  defendant  objected  to  all  of  such 
Jurors,  because  they  had  neither  been  sum- 
moned or  drawn  on  said  special  venire,  nor 
summoned  as  talesmen  after  the  venire  had 
been  exhausted,  which  objection  was  over- 
ruled by  the  court,  and  the  defendant  was 
required  to  examine  and  pass  upon  said 
Jurors;  and  when  the  name  of  G.  E.  Harvey 
was  reached  upon  said  list  he  was  accepted 
by  the  state  as  a  Juror.    Thereupon  defend- 


ant challenged  him  for  cause,  on  the  ground 
that  the  Juror  had  never  been  drawn  or  sum- 
moned on  the  special  venire,  nor  summoned 
as  a  talesman  in  this  case,  as  required  by 
the  statute,  and  was,  therefore,  not  a  legal 
Juror;  which  challenge  for  cause  was  over- 
ruled by  th«  court,  and  defendant  was  com- 
pelled to  challenge  him  peremptorily.  And 
thereupon  the  examination  and  acceptance  of 
Jurors  proceeded  until  defendant  had  ex- 
hausted his  challenges,  and  the  last  Juror, 
W.  S.  Toon,  a  talesman,  was  sworn  as  a 
Juror  in  this  case  after  defendant  had  ex- 
hausted his  fifteen  challenges  allowed  him 
under  the  law.  To  all  of  which  action  de- 
fendant excepted."  Article  649,  Code  Cr. 
Proc.,  provides:  "When  from  any  canse 
there  is  a  failure  to  select  a  Jury  from  those 
who  have  been  summoned  upon  the  special 
venire,  the  conrt  shall  order  the  sherifT  to 
summon  any  number  of  persons  that  It  may 
deem  advisable  for  the  formation  of  the 
Jury."  The  above  article  was  added  by  the 
revisers,  and  prior  to  the  enactment  of  this 
article  there  was  no  law  directing  tbe  pro- 
cedure after  the  special  venire  had  been  ex- 
hausted. Hence  we  held  the  conrt  commit- 
ted no  error  In  requiring  defendant  to  re- 
sort to  the  regular  jury  for  the  week  to  se- 
cure a  Jury,  after  the  exhaustion  of  the  spe- 
cial venire.  Boberts  v.  State,  6  Tex.  App. 
141.  This  article,  as  stated  in  Weathersby  v. 
State,  28  Tex.  App.  SOT,  16  S.  W.  823,  was 
not  called  to  oar  attention  at  the  time  that 
the  cases  of  Cahn  v.  State,  27  Tex.  App.  709, 
11  S.  W.  723,  and  Weaver  v.  State,  19  Tex. 
App.  647,  63  Am.  Bep.  389,  were  rendered. 
But  it  is  a  plain  provision  of  the  procedure, 
and  it  Is  error  for  the  trial  courts  to  disre- 
gard the  same.  It  follows,  therefore,  that 
the  learned  trial  court  erred  in  forcing  ap- 
pellant to  use  the  jury  for  the  week,  after 
exhausting  the  special  venire;  but  the  court 
should  have  followed  the  provisions  of  arti- 
cle 649,  supra,  in  reference  to  summoning 
talesmen.  The  legislature  has  seen  fit  to  place 
the  article  In  the  procedure,  and  we  have  no 
power  to  disregard  it 

We  have  carefully  examined  the  court's 
charge  In  the  light  of  all  of  the  criticisms 
urged  by  appellant,  and  do  not  think  any  of 
them  are  well  taken.  Tbe  court  did  not  err 
In  falling  to  charge  on  accidental  homicide 
and  manslaughter.  The  charge  is  an  admi- 
rable presentation  of  the  law  applicable  to  the 
facts  of  this  case. 

We  note  appellant  strenuously  inalsts  that 
leading  questions  were  asked  by  the  prose- 
cuting attorney.  The  explanation  of  the  trial 
court  appended  to  each  bill  presenting  this 
matter  shows  appellant's  objections  are  not 
well  taken.  However,  we  would  suggest  that 
under  no  contingency  should  this  character 
of  question  be  asked,  unless  It  comes  wltbln 
the  rules  authorizing  tbe  same. 

For  the  error  discussed,  the  judgment  Is 
reversed,  and  the  cause  remanded. 
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RBUTBR  V.  STATE. 

(Conrt  ot  Criminal  Appeals  of  Texas.     March 

26,  1902.) 

BLKCnONS-OPEN    SALOONS-PRO&BCDTION— 
INFORMATION— SUPFICIHNCT. 

L  An  information  for  keeping  open  a  saloon 
on  an  election  day,  charging  that  the  election 
was  held  "in  said  county,  in  a  certain  pre- 
cinct, to  wit,  in  the  First  ward  of  the  incor- 
porated city  of  D.,  for  the  purpose  of  enabling 
the  freeholders  of  said  county  to  determine 
whether  hogs,  sheep,  or  goats  should  be  per- 
mitted to  run  at  large  in  said  county,"  is  bad, 
because  charging  that  the  election  for  the  en- 
tire county  was  held  in  the  First  ward  in  the 
city  to  determine  whether  cattle  should  ran  at 
large  in  the  county. 

2.  The  information  is  bad  becanse  cbartdng, 
in  the  altematiTe,  that  the  election  was  neld 
to  determine  whether  hogs,  sheep,  or  goats 
should  be  permitted  to  mu  at  large. 

3.  A  city  charter  gare  it  the  exclusiTe  control 
over  streets  and  alleys  within  its  limits,  con- 
ferred on  it  authority  to  control  the  running 
at  large  of  cattie  and  stock.  Held,  that  though 
the  commissioners'  court  might  hare  authority 
to  order  an  election  to  prohioit  the  ruuning  at 
large  of  hogs,  sheep,  and  goats  within  the 
conuty,  snch  election  would  be  void  as  to  such 
city,  and  therefore  keeping  a  saloon  open  on 
the  day  it  was  held  was  no  offense. 

4.  An  order  for  an  election  made  by  the' 
county  judge,  in  obedience  to  a  prior  order  of 
the  commissioners'  court,  to  determine  wheth- 
er hogs,  sheep,  or  goats  should  be  permitted  to 
ran  at  large,  is  void  because  in  the  alternative. 

Api>eal  from  Dallas  county  coart;  Ed  S. 
Lauderdale,  Judge. 

H.  Beoter  wag  conTlcted  of  a  crime,  and 
appeals.    Beversed. 

Bussell  &  Hudson,  Tnmey,  Lewis  &  Lew- 
la,  and  Muse  &  Hudson,  for  appellant  Bobt 
A  John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  char- 
ged with  opening  and  keeping  open  his  sa- 
loon on  an  election  day;  the  purpose  of  the 
election  being  to  determine  whether  hogs, 
sheep,  and  goats  should  run  at  large  In 
Dallas  county.  The  conTlction  resulted  In 
a  fine  of  $100  as  the  punishment 

The  information,  omitting  formal  parts, 
charged  that  the  election  was  held  "in  said 
county,  in  a  certain  precinct,  to  wit  In  the 
First  ward  of  the  Incorporated  city  of  Dal- 
las, for  the  purpose  of  enabling  the  free- 
holders of  said  county  to  determine  whether 
hogs,  sheep,  or  goats  should  be  permitted  to 
run  at  large  In  said  county;  and  H.  Beuter, 
during  the  day  on  which  said  election  was 
so  held  as  aforesaid,  and  before  the  making 
of  this  affidavit  did  then  and  there  unlaw- 
folly  and  willfully  open  and  keep  open 
In  said  precinct  a  barroom,  saloon,  house, 
and  establishment  where  vinous,  malt  spir- 
ituous, and  Intoxicating  liquors  were  then 
and  there  sold,"  etc.  Several  grounds  of 
objection  were  urged  why  this  Information 
charged  no  offense  against  the  law: 

First,  that  it  charges  the  election  for  the 
entire  county  was  held  In  the  First  ward  In 
the  city  of  Dallas,  for  the  purpose  of  en- 
abliniT  the  freeholders  of  the  county  to  de- 


termine whether  hogs,  sheep,  or  goats  should 
run  at  large  in  the  county.  We  are  of  opin- 
ion that  this  iMlnt  Is  well  taken.  The  in- 
formation does  BO  charge,  and  this  is  not^^ 
sofflcient 

The  second  objection  Is  that  the  Informa- 
tion charges.  In  the  alternative,  that  the 
election  was  held  to  determine  whether- 
bogs,  sheep,  or  goats  should  be  permitted  to- 
run  at  large.  The  statute  does  not  author- 
ize an  election  of  this  character.  See  Mc- 
Elroy  V.  State,  39  Tex.  Cr.  B.  629,  47  8.  W. 
859;  Hart  v.  Same,  2  lex.  App.  38;  Hoskey 
T.  Same,  9  Tex.  App.  202. 

Another  ground  urged  is  that  the  informa- 
tion shows  upon  Its  (ace  that  the  election 
was  held  in  the  incorporated  city  of  Dallas 
for  a  stated  purpose,  and  charges  no  offense^ 
because  the  city  of  Dallas  has  exclusive  Ju- 
risdiction over  the  subject-matter,  and  sucb 
election  is  for  that  reason  void.  Section  64 
of  the  charter  of  the  city  of  Dallas  (Spt 
Laws  1899,  p.  106)  gives  to  that  munlcIpaV 
Ity  the  exclusive  control  over  the  streets^ 
alleys,  etc.,  within  its  territorial  limits;  and 
section  63  (page  110)  confers  upon  it  au- 
thority to  control  the  running  at  large  of 
cattie  and  stock  of  all  kinds.  In  State  r. 
Jones,  18  Tex.  874,  the  supreme  court,  dis- 
cussing the  principle  here  involved,  uses 
this  language:  "The  county  conrt  does.  It 
Is  true,  possess  the  general  Jurisdiction,  co> 
extensive  with  the  limits  of  the  county,  to 
lay  and  establish  public  roads  and  high- 
ways; but  as  that  Jurisdiction  is  conferred' 
by  general  law,  which  is  applicable  to  every 
county  In  the  state.  It  Is  at  all  times  sub- 
ject to  be  changed  and  modified  by  special 
laws  acting  upon  the  same  subject  In  par- 
ticular counties  or  special  localities,  though 
such  change  will  not  affect  the  operation  of 
the  general  law,  except  in  these  particular 
localities  which  are  Intended  to  be  takot 
out  of  the  general  rule.  Now,  the  act  ln> 
corporating  the  town  of  Goliad,  and  giving 
to  Its  council  authority  to  lay  out  and  im- 
prove the  public  highways  within  the  In- 
corporation, is  a  special  law  upon  the  sams 
subject,  coextensive  In  Its  operation  with 
the  limits  of  the  town;  and.  If  acted  upon 
by  the  council,  its  effect  must  be  to  modify 
and  repeal  the  general  law  upon  the  sub- 
ject within  those  limits,  and  to  take  from 
the  county  court  its  Jurisdiction  over  roads 
and  highways  therein."  This  case  Is  dted 
with  approval  In  Norwood  v.  Gonzales  Co., 
79  Tex.  222,  14  S.  W.  1057,  and  In  Echols  v. 
State,  12  Tex.  App.  616.  In  the  latter  case 
appellant  relied  upon  an  ordinance  g^ranting 
the  right  to  obstruct  a  certain  part  of  the 
street,  and  offered  the  ordinance  In  evi- 
dence, which  was  excluded.  This  was  held" 
errw,  and  It  was  further  held  that  this  ordi- 
nance was  a  complete  defense  against  the 
charge.  Our  constitution  recognizes  the- 
different  character  of  corporations,  such  as 
counties,  cities,  and  towns;  and  It  Is  a  ruls- 
of  general  application,  so  far  as  we  ar» 
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kwara,  that  the  munidpol  or  city  govera- 
ment  within  Its  territorial  JurUdlctlon  la 
supreme,  bo  far  as  the  comity  is  concerned. 
If  It  be  trae  that  the  leglslatore  could  order 
otherwise.  It  has  not  done  so.  On  the  con- 
trary, It  has  glren  to  the  city  of  Dallas, 
within  its  corporate  limits,  so  far  as  the 
county  Jurisdiction  la  coocemed,  authority 
over  this  matter.  While  the  commlsslcHi- 
«rs'  court  may  have  authority  to  order  an 
electlwi  to  prohibit  the  running  at  large  of 
bogs,  sheep,  and  goats  In  the  county  of 
Dallas,  this  would  not  affect  the  dty  of 
Dallas,  because  the  county  has  no  authority 
to  order  such  election  as  to  the  dty.  See 
authorities  above  dted. 

Exception  was  also  reserved  to  the  Intro- 
duction of  the  order  for  the  election  made 
by  the  county  judge  in  obedience  to  the 
prior  order  of  the  commissioners'  court  in 
regard  to  holding  the  election.  The  com- 
missioners' court  ordered  the  election  to  be 
held  for  the  purpose  of  determining  whether 
bogs,  sheep,  and  goats  should  be  permitted 
to  run  at  large,  whereas  the  county  judge 
ordered  the  election  to  prohibit  the  running 
at  large  of  hogs,  sheep,  or  goats.  This  was 
in  the  alternative,  and  was  thwefore  Illegal. 
McElroy  v.  State,  89  Tex.  Or.  B.  620,  47  S. 
W.  358. 

For  the  reasons  indicated,  the  election  as 
to  the  city  of  Dallas  was  void,  and,  being 
void,  did  not  prevent  the  saloon  from  being 
opened  <»i  that  day,  even  If  the  evidence 
should  show  that  it  was  opened  or  Icept 
opened.  There  are  other  nice  qnestionB 
arising  under  the  record,  and  suggested  for 
revision,  but  this  fully  disposes  of  the  case. 

The  Judgment  Is  reversed,  and  the  prose- 
cution ordered  dismissed. 

HENDERSON,  J.  I  agree  that  the  in- 
formation was  not  sufficient,  and  should 
have  been  quashed.  It  Is  not  necessary  to 
consider  other  questions. 


HIIiL  V.  STATE. 

<Court  of  Oriminal  Appeals  of  Texas.    ICarch 
26,  1002.) 

AGORAVATBD  ASSAULT— DEFENSE!  07  PROP- 
KRTY— THREATS  BY  PROSECUTOR— INSTRtlC- 
TIONS-TRIAL— TSRDICT. 

1.  On  a  prosecution  for  assault  with  intent 
to  murder  the  evidence  showed  that  the  difil- 
cnlty  between  defoidant  and  the  prosecutor 
arose  as  to  the  rieht  of  the  former  to  pasture 
his  horse  on  lands  in  the  possession  of  the 
latter,  wliich  bad  been  awarded  to  defendant. 
Held,  that  defendant  was  not  entitled  to  an  in- 
struction as  to  his  right  of  self-defense  in  de- 
fendinp  hlsproperty,  as  defined  by  Pen.  Code, 
arts.  677,  AsO,  authorizing  a  person  to  protect 
his  property  actually  in  his  legal  possessiou 
from  attacks,  even  to  the  extent  of  taking  life. 

2.  On  a  prosecution  for  assault  with  mtent 
to  murder  it  appeared  that  the  parties  were 
quarreling  just  previoua  to  the  shooting,  and 
uat  the  prosecutor  threatened  defendant  by 
both  words  and  acts.  Held,  that  the  court's 
Instruction  on  the  subject  of  the  prosecutor's 


threats  to  the  effect  that,  ia  order  to  justify 
the  assault,  the  proeecutor  mnat  have  mani- 
fested his  immediate  Intention  of  executiug  the 
threats  by  both  acts  and  words,  wma  pcoper. 

3.  On  a  prosecution  for  assault  with  intent 
to  murder,  the  jury,  after  being  out  a  day,  re- 
ported their  inability  to  agree.  The  court  sent 
tham  baclE  for  further  conaideration.  There- 
after the  state  and  defendant,  with  the  consent 
ot  the  court,  agreed  that  tite  jury  might  re- 
turn a  verdict  for  aggravated  assault,  and  fine 
defendant  $200,  and  in  accordance  with  the 
agreement  the  court  so  informed  the  jury. 
The  jury  again  retired,  but  could  not  agree. 
The  court  then  orally  informed  them  that  the 
compromise  verdict  was  not  binding  upon 
them,  and  tliat  they  could  find  a  verdict  from 
the  uiglieBt  to  the  lowest  penalty.  The  jury 
assessed  the  puulshment  aa  fine  and  imprison- 
ment. Defendant's  counsel  presented  affidavits 
that  the  latter  Instruction  of  the  court  waa 
not  agreed  to^  The  court  explained  the  bin 
of  exceptions,  and  stated  that  it  was  under- 
stood that  the  court  should  orally  inform  the 
jury  of  the  agreemeot,  bat  that  it  was  not 
intended  to  dictate  to  the  Jury  their  verdict 
Held,  chat  the  agreement  was.  In  effect,  an  en- 
trv  of  a  plea  of  guilty  of  aggravated  assault,  a 
misdemeanor,  and  hence  the  court  might  prop- 
erly instruct  the  jury  orally. 

4.  A  new  trial  will  not  be  granted  because 
the  jury  agreed  to  divide  by  12  the  sum  of  the 
fine  and  imprisonment  suggested  by  each  juror, 
where  there  was  no  agreement  in  advance  to 
abide  by  the  result,  and  where  further  bal- 
lots were  taken  before  the  verdict  waa  agreed 
upon. 

Appeal  from  district  court,  Foard  counly; 
O.  A.  Brown,  Judge. 

R.  W.  Hill  was  convicted  of  aggravated 
assault  and  appeals.    Affirmed. 

Fires  &  Decker,  J.  C.  Roberts,  and  H.  M. 
Hankin.s,  for  appellant    Robt  A.  John, 
Atty.  Oen.,  for  the  State. 


HENDERSON,  J.  AppeUant  was  convict- 
ed of  an  aggravated  assault  and  his  punish- 
ment assessed  at  a  fine  of  |480  and  impri»- 
onment  in  the  county  jail  for  six  montbs; 
hence  this  appeal. 

Appellant  complains  that  tbe  court  riiould 
have  given  his  special  requested  cliarge,  in- 
structing the  Jury  with  reference  to  appd- 
lanfs  right  of  self-defense  in  defending  his 
property  under  articles  677,  680,  Pen.  Code. 
The  difficulty  here  arose  as  to  the  right  of 
appellant  to  pasture  bis  horse  on  the  lands 
of  tlie  prosecutor,  and  this  involved  the  right 
to  the  possession  of  said  land.  The  difficulty 
Itself,  however,  did  not  occur  In  the  defense 
of  propert}'.  Possession  vras  a  disputed  ques- 
tion. It  appears  tliat  tbe  land  had  been 
awarded  to  appellant  and  prosecutor  had 
been  living  on  that  section  for  some  time, 
and  was  still  living  on  It.  The  fact  that  the 
altercation  grew  out  of  adverse  claims  to  the 
possession  of  property  would  not  require  a 
charge  involving  the  right  of  appellant  to 
protect  bis  claim  to  the  property  against  an 
Intrusion  of  the  i>ro8ecntor.  If  Ijie  absolute 
possesBoiy  right  had  been  in  appdlant  and 
he  alone  bad  been  In  the  actual  possession 
of  the  property,  and  the  prosecutor  was  about 
to  trespass  thereon,  then  the  charge  in  ques- 
tion might  have  iMen  Invoked;    but  we  do 
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not  nndentand  that  to  be  tbe  status  of  the 
«aiie  here.  The  court  gave  a  charge  anthor- 
izing  the  appellant  to  approach  prosecutor  In 
-a  peaceful  manner,  and  lnquh?e  ahout  pas- 
turing his  horse  In  the  Inclosure  claimed  by 
him;  and  If  appellant,  on  that  account,  as- 
saulted him,  he  would  then  have  tbe  right 
to  act  In  self-def^ise,  but  that  he  would  have 
no  rlglit  to  assault  prosecutor  because  of  the 
fact  that  he  proposed  to  pasture  his  horse 
in  the  Inclosure  which  was  claimed  by  both. 
We  think  this  was  sufilcient 

AppeHant  also  complains  that  the  court 
-should  have  given  his  special  requested  In- 
struction on  threats  shown  to  have  been 
made  by  the  prosecutor  against  appellant 
And  be  furthermore  claims  In  this  connection 
that  the  court's  charge  on  this  subject  was 
more  onerous  than  the  law  requires,  In  that 
it  required  prosecutor  to  manifest  his  im- 
mediate Intention  of  executing  the  threats 
b7  botii  acts  and  words,  whereas  he  con- 
tends that  be  could  manifest  his  purpose  by 
either.  We  think  the  court's  charge  on  this 
«nbject  adequately  presented  the  law  on  this 
phase  of  the  case.  There  was  no  controversy 
that  the  parties  were  quarreling  Just  pre- 
vious to  the  shooting,  and  that  the  prosecutor 
was  using  both  words  and  acts.  It  appears 
that  the  Indictment  charged  appellant  with 
an  assault  with  intent  to  murder,  and  the 
court  Instructed  the  Jury  on  this  subject  as 
well  as  on  aggravated  assault. 

The  Jury,  after  receiving  the  charge  of  the 
court,  and  being  out  about  a  day,  reported 
that  they  could  not  agree;  The  court  Inform- 
ed the  Jury  that  court  would  continue  an- 
otho:  we^  and  they  must  reach  a  verdict, 
if  posaiUe.  Subsequi^t  to  this  the  state  and 
defendant  agreed  that  tiie  Jury  might  returfi 
a  verdict  for  aggravated  assault,  and  fine  the 
defendant  $200,  and  in  accordance  with  the 
agreement  of  the  parties  the  Jury  were 
brought  into  court  and  Informed  of  tils  by 
the  Judg;e.  The  Jury  then  retired,  but  It 
•eems  they  did  not  readily  agree.  They  were 
again  sent  for,  brought  into  court,  and  tbe 
Judge  informed  them  verbally  that  the  com- 
promise verdict  submitted  to  them  on  tbe  day 
before  vraa  not  intended  to  bind  their  con- 
sciences, and  that  they  were  not  bound  to  be 
governed  thereby,  but  that  they  could  dis- 
regard the  agreement  of  the  state  and  de- 
fendant and  reach  any  verdict  from  the 
tilghest  to  the  lowest  penalty;  that  it  was 
desirable  that  they  should  reach  a  verdict 
as  the  costs  of  the  case  had  already  amount- 
ed to  a  great  deal,  and  witnesses  had  been 
summoned  from  other  counties,  and  another 
trial  would  cause  a  great  deal  of  trouble  and 
expense.  Appellant  contends,  and  some  of 
his  coimsel  support  this  contention  by  their 
affidavits,  that  this  latter  instruction  or  ad- 
monition by  tlM  court  was  not  agreed  to. 
However,  this  is  controverted  by  the  state, 
and  the  court  in  explanation  of  the  bill  of 
exceptions,  says:  "It  was  understood  that 
tb»  court  ■boDld  orally  inform  tbe  Jury  of 


said  agreement  and  call  Oielr  attention  to 
the  fact  that  the  evidence  was  conflicting, 
and  the  court  costs  incurred,  and  which  prob- 
aUy  might  be  incurred  hereafter,  was  con- 
siderable, and  to  inform  the  Jury  the  agree- 
ment was  not  Intended  by  the  defendant  or 
the  district  attorney  or  the  court  to  dictate 
to  tbem  their  verdict  but  merely  submitted 
the  same  for  their  consideration."  This  ac- 
tion of  the  court  U  assigned  as  error.  Of 
course,  the  court  would  not  have  been  war- 
ranted in  taking  this  action,  tmless  with  the 
consent  and  approval  of  appellant  We  re- 
gard the  action  of  appellant  In  this  matter 
as  a  withdrawal  of  his  plea  of  not  ^llty, 
and  entering  a  plea  of  guilty  to  an  aggravat- 
ed assault  with  the  consent  of  the  state  and 
the  approval  of  the  district  Judge.  Tbe  nam- 
ing of  the  amount  of  the  fine,  we  take  it, 
was  merely  suggestive.  At  any  rate,  such 
is  the  explanation  of  the  court  Tbe  case 
thus  becoming  one  of  misdemeanor,  it  was 
competent  for  the  court  with  the  consent  of 
the  parties,  to  instruct  the  Jury  orally,  as  was 
done.  App^ant  seemed  anxious  for  tbe 
Jury  to  reach  a  verdict  The  state,  on  its 
part,  conceded  the  case,  as  far  as  an  assault 
with  intent  to  murder  was  concerned,  and 
what  was  done  appears  to  Iiave  been  for  the 
advantage  of  appellant  That  the  Jury,  ex- 
erclsing  their  Judgment  reached  another  ver- 
dict as  to  the  amount  of  the  punishment  was 
a  matter  beyond  tbe  control  of  the  court; 
and  this,  too,  seems  to  have  been  under- 
stood and  agreed  to  by  appellant  as  e^lain- 
ed  by  the  court 

Appellant  insists  that  the  case  should  be 
reversed  because  the  Jury  assessed  the  pun- 
ishment by  lot  and  he  shows  in  this  connec- 
tion that  each  Juror  set  down  the  amount  at 
the  punishment  he  assessed.  These  were 
added  up  and  divided  by  12,  which  amounted 
to  a  fine  of  $460  and  six  months  in  the 
county  Jail.  He  attaches  to  his  motion  the 
affidavits  of  two  of  the  Jurors,  to  wit  Samp- 
son and  Fowler,  to  tbe  effect:  that  they 
agreed  for  each  man  to  write  his  verdict 
down,  and  add  the  whole  together,  and  di- 
vide the  aggregate  amount  by  12,  which 
should  be  the  verdict;  that  they  then  did 
this,  and  the  verdict  was  the  one  given  into 
court;  that  after  the  flrst  aggregate  and 
division  was  made,  they  then  made  two 
other  aggregates,  and  then  tbe  Jury  deter- 
mined by  a  standing  vote  to  bring  in  the 
verdict  first  found  by  counting  up  the  aggre- 
gate punishments  and  dividing  by  12;  and 
that  said  verdict  so  found  by  standing  vote 
was  the  one  brought  into  court  The  state 
Introduced  a  controvertlDg  affidavit  signed 
by  nine  of  the  Jurors.  These  affidavits  show, 
substantially,  that  the  Jury  agreed  to  ag^ 
gregate  the  punishment  assessed  by  each, 
and  divide  the  same  by  12,  but  did  not  agree 
in  advance  to  abide  by  the  result.  In  pur- 
suance of  the  method  adopted,  they  found 
three  verdicts,— the  first  for  $460  and  six 
months  in  Jail;    the  second,  for  $590  and 
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sine  monflis  In  JaO;  and  tbe  thlid,  for  |578 
and  eight  months  In  JalL  After  they  bad 
taken  these  three  ballotB,  the  Jury  then  dis- 
cussed the  facts  and  merits  of  the  case,  and 
then  took  another  ballot,  which  resulted  in  a 
fine  of  9460  and  six  months  In  Jail.  They 
expressly  state  that  they  did  not  agree  in 
advance  of  the  method  pursued  to  abide  tbe 
result,  but  each  Juror  expressly  reserved  to 
himself  the  right  to  call  for  a  ballot  until 
satisfied ;  and,  after  all  the  ballots  were 
taken,  they  then  discussed  tbe  case,  and 
agreed  on  tbe  verdict  reached.  Api)ellant 
contends  that,  notwithstanding  the  affidavits 
of  the  nine  Jurors,  the  affidavits  of  tbe  two 
Jnnnrs  were  not  controverted  to  tbe  effect 
that  they  understood  beforehand  that  tbe 
agreement  was  to  be  binding.  While  the 
Jurors  Fowler  and  Sampson  both  state  that 
tbey  agreed  to  arrive  at  tb^  verdict  by  lot 
in  the  method  suggested,  tbey  do  not  appear 
to  state  distinctly  that  they  agreed  to  be 
bound  thereby,  nor  do  they  distinctly  con- 
trovert the  affidavits  of  the  other  Jurors  that 
there  was  no  agreement  to  be  bound  thereby; 
and  they  concede  that  other  ballots  were 
taken  afterwards.  It  seems  from  these  bal- 
lots that  a  majority  of  tbe  Jurors  were  in 
favor  of  a  greater  punishment,  and  evidently 
there  must  have  been  anxiety  somewhere  In 
the  Jury  to  get  a  lower  punishment,  and  this 
result  may  have  been  superinduced  by  these 
two  jurors.  At  any  rate,  viewing  the  affi- 
davits, we  do  not  believe  there  was  an  agree- 
ment beforehand  to  be  bound  by  the  result, 
as  was  held  in  tbe  cases  cited  by  appellant 
See  White  v.  State,  37  Tex.  Cr.  R.  651,  40  S. 
W.  789. 

We  have  examined  tbe  record  carefully, 
and,  finding  no  reversible  error,  tbe  judgment 
Is  affirmed. 


MURMUTT  V.  STATE, 

(Court  of  Criminal  Appeals  of  Texas,    3Iardi 

25,  1902.) 

BUROLART  —  CONTINUANCE  —  CONFESSIONS  — 
—EFFECT— OPINION  EVIDENCE  —  ARQUMHNT 
OF  CODNSBL— CONFUSING  CHARGES. 

1.  In  a  prosecution  for  burglary,  the  fact 
that  defendant's  accomplice  bad  been  tried  at 
a  former  term,  and  also  had  been  twice  tried 
for  the  same  offense  with  which  defendant  is 
charged  at  the  present  term;  that  the  regular 
venires  were  accordingly  disqualified;  and  that 
tbe  sheriff  would  have  to  summon  a  jury,  and 
under  the  circumstances  could  not  select  an  im- 
partial jury,  the  law  contemplating  a  trial  by 
jury  selected  by  jury  commissioners, — was  not 
ground  for  a  continuance. 

2.  The  fact  that  accomplice  had  been  tried 
and  convicted,  and  defendant  h'ad  made  a  mo- 
tion for  severance  and  that  the  accomplice  be 
tried  first,  and  that  the  latter's  case  was  pend- 
ing on  appeal,  etc.,  was  not  ground  for  a  con- 
tinuance, 

3.  The  fact  that  defendant's  lawyer  had  been 
engaged  in  the  trial  of  a  number  of  cases,  and 
was  very  much  worn  out  and  fatigued,  was 
not  ground  for  a  continuance. 

4.  In  a  prosecution  for  burglary,  where  the 
state  introdnced  in  eyideuce  the  judgment  and 
proceedings  in  tbe  county  court,  predicated  on 


defendant's  plea  of  guilty  to  the  theft  of  th» 
same  goods.  It  was  competent  for  defendant  to 
show  that  he  entered  tbe  plea  in  order  to  secure 
the  lightest  punishment,  but  that  he  was  not  io 
fact  guilty  of  the  theft,  and  that  at  the  time 
no  charge  of  burglary  had  been  preferred,  and 
he  had  no  idea  that  the  plea  would  be  used 
against  him  in  tbe  burglary  case. 

5.  Where  a  witness  for  the  state  had  testified 
that  the  lower  sash  and  upper  sash  of  a  certain 
window  in  the  room  burglarized  had  no  panes 
of  glass  in  them,  and  that  the  horizontal  bar  of 
the  sash  in  the  east  half  of  the  lower  sash  was 
broken  out,  it  was  competent  for  lilm  to  far- 
ther testify  tbat  in  bis  opinion  neither  defend- 
ant nor  his  companions,  considering  their  sis* 
and  the  size  of  the  opening,  could  have  entered 
through  the  opening,  but  that  in  order  to  get  io 
at  this  window  they  must  have  raised  it. 

U.  Witness  could  not  testify  that  the  door 
of  the  burglarized  room  could  not  have  been 
opened  by  a  bull  or  horae  because  he  saw  no 
tracks  of  said  animals  around  the  door,  though 
be  might  have  stated  whether  or  not  he  saw 
any  tracks  or  appearances  Indicating  that  the 
door  had  been  so  opened. 

7.  Statements  by  the  district  attorney  in  bis 
argument  that  he  had  made  a  dear  case,  and 
that  if  the  jury  did  not  convict  tbey  might  as 
well  tear  down  the  court  house;  that  the  judge 
was  not  going  to  help  turn  a  guilty  man  loose, 
and  if  the  juiy  returned  a  verdict  of  not  guilty 
the  case  was  ended;  that  if  the  court  thought 
defendant  not  guilty  he  would  not  sit  there  and 
let  him  be  convicted,  etc, — though  made  in  re- 
ply to  the  argument  of  defendant's  attorney 
that  there  had  been  several  trials,  which  indi- 
cated that  there  was  something  wrong,  and 
that  the  jury  ought  to  return  a  verdict  of  not 
guilty,  and  end  the  case, — was  ground  for  re- 
versal, though  no  written  charge  directing  the 
jury  to  disregard  it  was  requested. 

8.  On  a  prior  appeal,  the  court  of  criminal  ap- 
peals ruled  that  defendant's  plea  of  guilty  of 
the  theft  of  the  same  goods  was  not  tanta- 
mount to  a  plea  of  guilty  to  the  burglary,  and 
did  not  constitute  positive  evidence  of  the  bur- 
glary, BO  as  to  dispense  with  a  charge  on  dr- 
cumstantial  evidence.  At  the  retrial  the  dis- 
trict attorney  stated  in  his  argument  that  there 
was  no  circumstantial  evidence  in  the  case;  that 
the  old  court  decided  that  a  man's  confession 
was  positive  evidence,  notwithstanding  that  a 
little  2  by  4  court  had  since  decided  to  the 
contrary;  and  that  there  was  positive  evidence 
In  the  case  at  bar,  though  the  court  might 
think  it  safest  to  give  a  chaise  on  drcumstan- 
tial  evidence.  He  also  read  an  anthori^  to 
tbe  court,  whereupon  the  court  remarked,  in 
the  jury's  presence,  that  it  agreed  with  oonn- 
sel's  contention,  but  that  it  bad  been  ruled 
differently,  and  he  could  not  say  wbetho'  be 
would  charge  on  drcumstantial  evidence.  Tbe 
court  did  not  give  such  charge  on  its  own  mo- 
tion, but  gave  it  at  defendant's  request.  Held, 
that  tbe  conduct  of  counsel  and  court  was  cal- 
culated to  weaken  the  requested  charge,  and 
was  ground  for  reversal. 

9.  A  charge  that  dlmbing  throngh  a  window 
that  is  an  unusual  place  of  entry  is  a  sufficient 
breaking  to  constitute  burglary,  and  in  another 
paragraph  that  merely  passing  through  an  open 
window  was  not  sufficient  force,  was  confusing. 

Appeal  from  district  conrt.  Clay  coonty; 
A.  H.  Carrlgan,  Judge. 

John  Murmutt  was  convicted  of  burglary, 
and  appeals.    Reversed. 

Barrett  &  Barrett,  for  appellant  R.  SL 
Taylor,  Dlst  Atty.,  and  Robt  A.  John,  Asst 
Atty.  Gen.,  for  tbe  State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  burglary,  and  bis  punishment 
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at  conflnemeDt  in  tbe  penitentiary  for  a 
term  of  two  yean.  This  la  a  companion  case 
to  Beason  y.  State,  now  pending  on  appeal. 
Botb  of  these  cases  were  reversed  at  a  former 
term  of  this  court  becanse  of  the  fallnre  of 
the  coart  to  charge  on  clrcnmstantlal  erl* 
dence.  The  facts  on  this  appeal  are  substan- 
tially tbe  same  as  on  the  former  appeals.  See 
Beason  t.  State,  63  S.  W.  683,  2  Tex.  Ct.  Rep. 
930.;  Mnrmutt  t.  Same,  63  S.  W.  634,  2  Tex. 
Ct  Rep.  922.  Appellant  filed  a  motion  for 
contlnnance  predicated  mainly  on  the  ground 
that  the  case  ot  Lee  Beason  had  been  tried  at 
a  former  term,  and  also  had  been  tried  twice 
for  the  same  offense  which  defendant  Is  char- 
ged at  the  present  term;  that  the  regular 
rentres  on  account  of  said  trials  were  dis- 
qualified to  try  this  case,  and  that  In  order 
to  try  the  same,  the  sheriff  would  have  to 
summon  a  Jury;  that  under  the  circumstan- 
ces he  would  not  be  able  to  select  a  fair  and 
impartial  jury,  the  law  contemplating  a  trial 
by  a  Jury  selected  by  Jury  commissioners, 
etc.;  and,  further,  In  this  connection,  that 
Lee  Beason  had  been  tried  and  convicted, 
and  defendant  had  made  a  motion  for  sever- 
ance, and  that  be  be  tried  first  and  that  his 
case  was  pending  on  appeal,  and  this  case 
should  be  postponed  until  decision  In  that 
case;  and  that  said  Beason's  case  should  be 
disposed  of  before  appellant  was  tried  i  fnr- 
tfaenn<we,  that  appellant's  lawyer  had  been 
engaged  In  the  trial  of  a  number  of  cases,  and 
was  very  much  worn  out  and  fatigued.  None 
of  these  reasons,  nor  all  of  them  together, 
afford  a  sufficient  ground  for  the  continuance, 
and  the  same  was  properly  overruled. 

On  the  trial  the  state  Introduced  In  eivl- 
dence  against  appellant  the  Judgment  and 
proceedings  In  the  county  court  predicated  on 
aivellant's  plea  of  guilty  to  the  theft  of  the 
com  alleged  to  have  been  committed  in  the 
burglary  charged  agahist  appellant  hi  this 
case.  In  rebuttal  and  explanation  of  his  plea 
ot  guilty  to  said  offense,  he  proi>osed  to  prove 
by  himself  his  reasons  for  pleading  guilty, 
to  wit  because  he  believed  his  punishment 
would  be  lighter,  and  that  he  would  get  out 
easier  on  a  plea  of  guilty,  but  that  he  thought 
the  plea  would  be  the  last  of  it  except  that 
he  would  have  to  serve  a  while  in  Jail  and 
pay  a  light  flue;  that  no  charge  of  burglary 
had  then  been  preferred  against  him,  and  If 
he  bad  believed  that  his  plea  of  guilty  in  tbe 
theft  case  would  have  been  given  In  evidence 
against  him  in  the  burglary  case  he  would 
not  have  pleaded  guilty;  further,  that  lie 
thought  the  law  would  hold  him  guilty  be- 
cause he  was  with  Ike  Terry  when  he  did  the 
stealing.  In  this  connection  it  is  further 
shown  that  witness  was  not  advised  by  any 
of  tbe  officers  to  plead  guilty;  but  some  of 
the  men  who  were  in  Jail  with  him  told  him 
It  would  be  better  for  him  to  plead  guilty,  as 
that  would  end  the  matter,  and  he  believed 
It  This  evidence  was  offered  to  show  that 
■aid  plea  of  guilty  was  not  voluntary,  and  tor 
tbe  farther  purpose  of  giving  the  Jury  a 


chance  to  weigh  the  plea  of  guilty  In  the 
light  of  the  facts.  This  testimony  was  ob- 
jected to  on  the  part  of  the  state  (1)  because 
the  law  did  not  require  defendant  to  be  ad- 
monished In  a  criminal  case;  (2)  because  the 
testimony  offered  was  self -serving,  and  hear- 
say, and  was  Immaterial  and  Irrelevant  Tbe 
court  sustained  the  objection,  and  appellant 
was  not  permitted  to  testify  as  above  set  out 
Of  course  the  confession  of  app^ant  whetli- 
er  Judicial  or  extrajudicial,  to  theft  of  the 
com  alleged  to  have  been  taken  In  the  bur- 
glary was  admissible  against  him  In  the  trial 
of  the  burglary  case;  and  where  the  confes- 
sion of  the  theft  is  Judicial,  no  admonition 
is  required  in  ord^  to  render  the  same  ad- 
missible. See  Johnson  v.  State,  39  Tex.  Or. 
R.  626,  48  &  W.  70;  Berliner  v.  Same,  6  Tex. 
App.  181.  As  a  general  rule  it  is  permissible 
for  a  defendant  to  explain  his  intent  or  mo- 
tive as  to  an  act  declaration,  or  course  of 
conduct  proved  against  him.  Berry  v.  State, 
30  Tex.  App.  423,  17  S.  W.  1080;  Klnnard  v. 
Same  (Tex.  Or.  App.)  83  S.  W.  231,  60  Am. 
St.  Rep.  47;  Ifatthews  v.  Same  (Tex.  Cr. 
App.)  42  S.  W.  876;  Turner  v.  Same  (Tex. 
Cr.  App.)  61  S.  W.  366;  9  Or.  Law  Mag.  166; 
Underh.  EJv.  8  69;  Thomp.  Trials,  §  648.  The 
only  difficulty  here  presented  Is  the  right  of 
appellant  to  dispute  the  record  containing  his 
plea  of  guilty.  Some  of  the  testimony  shown 
in  the  bill  Is  merely  explanatory  of  the  rea- 
sons why  he  entered  the  plea  of  guilty.  How- 
ever, we  believe  It  was  competent  for  appel- 
lant on  his  trial  for  burglary  to  show  that 
he  was  not  In  fact  guilty  of  the  theft  of  the 
com,  though  he  had  previously  pleaded  guilty 
thereto.  While  the  record  Introduced  was  be- 
tween the  same  parties,  it  was  presented  col- 
laterally in  the  trial  of  another  case,  and 
while  he  could  not  dispute  or  contradict  It  in 
the  particular  case  In  which  he  had  entered 
the  plea,  yet  when  it  was  Invoked  as  evi- 
dence In  another  case,  it  was  competent  for 
him  to  show  what  Induced  him  to  enter  the 
plea  of  guilty  In  the  theft  case,  and  In  this 
connection  to  show  that  he  did  not  aid 
Ike  Terry  in  the  theft  of  the  com,  but  that 
his  plea  was  entered  In  order  to  secure  the 
lightest  punishment  and  that  then  no  charge 
of  burglary  had  been  preferred  against  him, 
and  he  had  no  idea  that  his  plea  so  made 
would  be  used  as  evidence  against  him  in  the 
burglary  case. 

Paul  Schucht  a  witness  for  the  state,  testi- 
fied as  to  the  condition  of  the  house  and 
the  west  room  whn'e  the  com  was  stored, 
which  is  alleged  to  have  been  burglarized,  as 
to  openings  and  fastening,  and,  among  other 
things,  stated  that  the  lower  sash  and  upper 
sash  on  the  south  side  of  the  west  room  of 
the  bouse  had  no  panes  of  glass  in  them, 
and  the  horizontal  bar  of  the  sash  in  the  east 
half  of  the  lower  sash  was  broken  out  Tbe 
state  was  then  permitted  to  prove  by  said 
witness  that  a  man  could  not  step  in  at  said 
south  window  of  said  west  room,  but  t^  or- 
der to  get  In  at  this  window,  iie  would  have 
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to  ralae  It  This  testimony  was  objected  to, 
on  tbe  ground  ttkat  It  traa  tbe  nwdoslon  of 
tbe  -witness,  and  that  he  should  only  state 
facts,  from  which  the  Jnry  should  draw  their 
own  concluaions.  The  same  witness  was  per- 
mitted, over  app^ant's  objection,  to  testify 
that  the  door  of  the  west  room  of  the  house 
in  the  south  side  could  not  hare  been  opened 
by  the  wind,  for  the  wind  was  coming  from 
the  north,  or  by  a  bull,  or  by  a  horse,  at 
the  time  the  state  claimed  the  burglary  was 
committed,  because  there  was  no  sign  of  a 
bull  or  horse  being  there  on  the  following 
Monday.  This  testimony  was  also  objected 
to.  If  this  testimony  was  admissible,  it  was 
so  under  the  authorities  which  malte  a  stuirt- 
hand  rendering  of  the  facts  admissible.  See 
authorities  cited  in  White's  Ann.  Code  Cr. 
Froc.  1 1093^  subd.  2.  This  rule  was  predi- 
cated on  the  idea  that  an  opinion  or  concln- 
Blon  becomes  primary  evidence  and  admissi- 
ble whenever  a  condition  of  things  is  such 
tliat  it  cannot  be  reproduced  and  made  pal- 
pable to  the  Jury.  Now  it  was  perfecUy  com- 
petent for  the  witness  to  have  stated  the 
size  of  the  opening.  He  could  then  have 
stated  tbe  size  of  defendant  and  his  com- 
panions, and  we  believe  it  would  have  been 
competent  for  talm  to  have  stated  tn  bis  opin- 
ion that  neither  appellant  nor  his  compan- 
ions, considering  the  size  of  the  opening  and 
their  size,  would  have  been  able  to  enter  at 
said  opening.  But  as  to  the  testimony  that 
horses  or  bulls  could  not  have  opened  the 
door,  because  he  saw  no  signs  of  said  ani- 
mals around  the  door,  was  another  matter. 
If  It  was  contended  that  the  door  of  the  bur- 
glarized room  may  have  been  opened  by 
some  animal,  then  witness  might  have  stated 
the  condition  of  the  fastenings  to  the  door, 
and  then  have  given  his  opinion  that  the  door 
could  not  have  been  opened  by  a  horse  or  bolL 
The  fact,  however,  as  stated  in  the  bill,  that 
the  door  could  not  have  beoi  opened  by  a 
bull  or  horse,  because  he  saw  no  tracks  of 
said  animals  around  the  door,  we  do  not 
think  would  be  unbraced  within  the  rule  au- 
thorizing a  shorthand  rendering  of  the  facts. 
It  was  simply  competent  for  the  witness  to 
have  stated,  if  the  door  was  susceptible  of 
being  opened  by  a  horse  or  bull  whatever,  to 
state  whether  or  not  he  saw  any  tracks  or 
aippearances  of  said  door  having  been  opened 
by  said  animals. 

In  the  district  attorney's  closing  argument 
to  tbe  Jury  be  stated  substantially  that  he 
made  a  clear  case  against  defendant,  and 
if  the  Jury  did  not  convict  him  they  had  as 
well  tear  down  the  court  house,  etc:  that 
he  had  done  all  that  he  could  do;  that  tbe 
Judge  on  the  bench  was  not  going  to  help 
turn  a  guilty  man  loose;  that  he  was  not 
that  kind  of  a  man  to  let  criminals  go  free, 
and  if  the  Jury  returned  a  verdict  of  not 
guilty,  the  case  would  be  ended;  and  if  the 
court  thought  defendant  was  not  guilty 
he  would  not  sit  there  and  let  defendant  be 
convicted;    that  be   was  not  made  out  of 


that  kind  of  stufT,  and  if  defendant  was  not 
guilty  there  was  no  danger  of  his 'being  con- 
victed, because  there  were  too  many  courts 
for  this  case  to  go  through  for  an  iimocait 
man  to  be  convicted  in  the  courts  of  Teus. 
Appellant  objected  to  this  argument,  be- 
cause unfair,  and  was  calculated  to  make 
the  Jury  believe  that  the  court  trying  tbe 
case  thought  defendant  was  guilty.  The  ob- 
jection was  overruled  by  the  court,  who  re- 
fused to  instruct  the  Jury  not  to  oonsdder 
said  statement  It  is  further  stated  In  the 
bill  that  the  argument  of  the  district  at- 
torney was  made  in  reiriy  to  the  following 
argument  of  appellant's  attorney,  to  wit: 
That  be  was  about  to  dose  the  case;  there 
had  been  several  trials,  which  was  indicative 
of  the  fact  there  was  something  wrong;  that 
the  Jury  ought  to  return  a  v«dict  of  not 
guilty:  and  that  such  a  verdict  would  be  so 
authoritative  that  it  could  not  be  gainsaid 
by  any  power  in  the  state.  Notwitlistand- 
Ing  the  explanation,  it  would  appear  that 
this  line  of  argument  was  not  Justified  un- 
der the  rule  laid  down  in  Crow  v.  State,  33 
Tex.  Cr.  R.  264,  26  S.  W.  209;  BraxeU  v. 
Same,  33  Tex.  Or.  R.  333,  26  S.  W.  723. 
However,  improper  argument  on  tbe  part  of 
the  state  will  not  be  ground  for  reversal, 
unless  objection  is  promptly  made  at  tbe 
time  of  such  argument  and  a  written  re- 
quest is  prepared  and  presented  to  tbe  court 
Instrncting  the  Jury  to  disregard  the  same. 
and  this  requested  charge  refused  by  the 
court  Yet  this  is  subject  to  tbe  limitation 
that  if  the  argument  is  obviously  of  a  char- 
acter to  impair  the  rights  of  defmdant  and 
prejudice  bis  case  before  the  Jury,  It  will 
be  ground  for  reversal,  though  no  written 
cliaiige  is  asked  and  refused.  Whiter  Ann. 
Code  Cr.  Froc.  S  760,  and  authorities  there 
cited.  Tbe  argument  here  psed  Is  not  only 
improper,  but  was  obviously  of  a  cbsracter 
to  impair  the  rights  of  defendant  and  pceixt- 
dice  his  case  before  tbe  Jury. 

In  addressing  the  conrt  and  Jury,  ttie  dis- 
trict attorney  used  this  language:  "The 
state  has  proved  that  defendant  stole  the 
com  mentioned  in  the  Indictment,  by  bis 
plea  of  guilty.  Do  you  believe  tiiat  such  a 
man  as  Judge  Allen,  your  county  Judge, 
would  let  a  man  plead  guilty  that  was  not 
guilty,  and  did  not  want  to  plead  guilty? 
Yon  know  that  he  would  not  There  la  no 
circumstantial  evidence  In  this  case.  The 
old  court  decided  that  when  a  man  confessed 
his  crime  it  was  positive  evidence  notwith- 
standing the  fact  that  a  little  8  by  4  court 
has  since  decided  to  the  contrary.  And  1 
will  say  to  you  gentlemen,  you  have  posi- 
tive evidence  in  this  case;  altbongfa  tbe 
court  may  think  it  the  safest  to  give  you 
In  charge  the  rule  governing  drcumstantlal 
evidence,  yet  I  say  to  you  that  this  case 
does  not  depend  upon  circumstantial  evi- 
dence,"—to  all  of  which  defendant  objected 
and  wally  requested  the  court  to  instnet 
tbe  Jury  not  to  consider  said  statement  and 
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argmnenta  of  the  dlBtrict  attorney.  Bnt  thia 
objectloit  was  overnded,  and  this  regueat 
refused  by  tbe  court,  and  defendant  except- 
ed. In  connection  'with  this  blU,  It  l8  prop- 
er to  note  the  fact  that  on  a  former  trial 
of  this  caae  (08  B.  W.  634)  appellant  was 
convicted  on  substantially  the  same  erl- 
dence,  and  prosecuted  an  appeal  to  this 
court  The  case  was  reversed,  because  of 
the  refusal  of  the  court  to  give  a  charge 
on  circumstantial  evidence,  this  court  be- 
lieving that  the  plea  of  guilty  entered  to 
the  theft  of  the  cota  was  not  tantamount  to 
a  plea  of  guilty  to  the  burglary,  alleged  to 
have  been  committed  at  the  same  time; 
that  the  theft  of  the  com,  considering  tbe 
openings  of  the  house,  and  the  testimony 
in  that  connection  offered  by  appellant,  was 
merely  a  circumstance,  to  be  taken  In  con- 
nection with  the  other  drcumstancea  In  the 
case,  from  which  the  Jury  might  infer  that 
the  house  was  burglarized.  Inasmuch  as  In 
our  view  there  was  no  positive  evidence  of 
the  burglary,  but  that  this  must  be  gather- 
ered,  If  at  all,  from  the  drcumBtances  of 
the  case,  we  held  that  tbe  charge  on  cir- 
cumstantial evidence,  aa  reqnested,  should 
have  been  given.  As  stated,  the  facts  here 
proven  are  substantially  the  same.  We  take 
It  from  the  bill  of  exceptions  that  the  at- 
tempt on  tbe  part  of  the  district  attorney 
was— First,  to  Induce  the  court  not  to  give 
a  charge  on  circumstantial  evidence,  not- 
withstanding the  decision  of  this  court;  and, 
second,  if  the  court  did  give  such  a  charge, 
to  Induce  the  Jury  to  believe  it  was  a  mere 
formality,  and  they  should  regard  the  case 
as  one  of  positive  evidence.  In  this  con- 
nection we  would  further  observe  that  ap- 
pellant's next  bill  of  exceptions  shows  that 
on  the  same  line  of  argument  the  district 
attorney  read  an  authority  to  the  court  to 
the  effect  that  where  defendant  had  con- 
fessed his  guilt  a  charge  on  circumstantial 
evidence  should  not  be  given,  and  Insisted, 
in  accordance  therewith,  that  a  charge  on 
circumstantial  evidence  should  not  be  giv- 
en in  this  case,  because,  as  he  maintained, 
defendant  had  confessed  his  crime.  The 
court  thereupon  remarked,  in  the  presence 
and  hearing  of  the  Jury,  "I  agree  with  yon 
in  your  contentions,  but  you  know  the  court 
has  ruled  differently  In  this  case,  and  I 
cannot  say  whether  I  will  charge  on  circum- 
stantial evidence."  It  will  be  further  ob- 
served that  the  court  did  not  of  Its  own  mo- 
tion. In  the  original  charge.  Instruct  the 
Jury  on  circnmstHntlal  evidence,  but  gave 
appellant's  requested  charge  on  that  sub- 
ject This  brings  up  tbe  questicm  whether 
or  not  the  argument  of  the  district  attor- 
ney, in  connection  with  the  conduct  of  the 
learned  Judge  Who  tried  this  case,  was  cal- 
culated to  Injure  the  rights  of  appellant 
If  this  was  a  case  depending  ui>on  circum- 
stantial evidence  for  a  conviction,  then  ap- 
pellant was  entitled  to  have  a  charge  on 
circumstantial  evidence,  without  any  sug- 


gestion on  the  part  of  eltiier  tbe  district 
attorney  or  tbe  court  that  such  a  Charge 
was  not  necessary  and  would  be  only  form- 
ally given.  But  In  tbe  course  here  pursued 
the  district  attorney,  evidently  with  tbe  ap- 
probatloo  of  the  court  went  much  further. 
Undoubtedly  the  effort  was  here  made  ttv 
Induce  the  Jury  to  believe  that  notwith- 
standing the  court  might  have  a  charge  on 
circumstantial  evidence,  they  would  not  re- 
gard such  a  charge,  but  would  try  the  case 
as  one  of  positive  testimony.  The  court  not 
only  stated  In  the  presence  and  hearing  of 
the  Jury  that  he  agreed  with  counsel  In  hlM 
contention  that  It  was  not  a  case  of  cir- 
cumstantial evidence,  but  he  failed  to  give 
an  Instruction  on  that  subject  in  his  original 
charge,  and  only  gave  it  when  requested  by 
appellant's  counsel.  We  think  the  coodact 
of  both  the  court  and  counsel  was  calcnlated 
to  weaken  the  effect  of  the  requested 
charge,  and  was  strongly  calculated  to  In- 
duce the  Jury  to  try  the  case  as  one  depend- 
ing on  positive  testimony,  and  not  on  clr>- 
cumstantial  evidence,  and  under  the  circum- 
stances was  calculated  to  unduly  prejudice 
the  appellanl^B  rights  with  the  Jury. 

Appellant  excepted  to  various  paragraphs 
of  the  court's  charge,  and  also  to  the  refusal 
of  the  court  to  give  certain  special  requested 
Instructions.  Tbe  charge  of  the  court  on 
the  kind  of  force  required  In  entering  tbe 
house  Is  criticised.  The  court  instructed 
the  Jury,  in  paragi-aph  2,  that  a  burglary  in 
the  nighttime  must  be  an  actual  breaking; 
there  must  be  some  force,  but  slight  force 
was  sufficient;  It  may  be  by  raising  a  win- 
dow, or  the  entry  at  a  chimney  or  other  un- 
usual place,  or  climbing  through  a  vrlndow 
that  Is  an  unusual  place  of  entry.  And 
again,  in  paragraph  5,  the  court  instructed  the 
Jury,  in  substance,  that  an  entry  into  a  house 
through  an  open  door  w  open  window  Is  not 
an  entry  by  force,  miless  additional  physical 
violence,  to  some  degree,  Is  required  to  en- 
able the  party  to  pass  through  said  door,  or 
to  raise  hlgber  the  window.  In  order  to  en- 
able a  passage  through  It  to  be  effected.  If 
a  latch  has  to  be  lifted,  or  any  addltkmal 
force  Is  necessary  to  pass  throu^  a  door,  or 
If  a  passage  or  entrance  is  made  Into  one 
room  of  a  house  through  an  open  door  or  an 
open  window  without  any  force,  and  that 
then  the  party  making  such  entrance  should 
enter  another  room  of  such  house  from  the 
first  room  so  entered,  by  opening  a  closed 
door,  by  pushing  open  or  unlatching  a  door 
to  the  said  latter  room,  it  would  be  force 
as  contemplated  by  law.  To  say  the  least  of 
It  these  charges  are  confusing  and  antago- 
nistic. In  the  second  paragraph  the  Jury 
are  Instructed  that  climbing  through  a  win- 
dow that  Is  an  unusual  place  of  entry  la  a 
sufficient  breaking  or  force.  In  paragraph 
6  they  are  Instructed  that  merely  passing 
Into  or  through  an  open  window  is  not  suffi- 
cient force;  that  a  window  must  be  raised 
higher,  etc    Kow,  If  tbe  Jury  had  been  tolo 
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that  In  the  latter  contingency,  the  window 
mnst  be  a  usoal  place  of  entry,  they  might 
tiAYe  been  able  to  reconcile  the  two  char- 
ges. Bnt  In  the  absence  of  such  Instruc- 
tion tbey  w«e  liable  to  be  confused. 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded. 


TIPPBTTT  et  al.  t.  BROOKS.' 

<<Oonrt  ot  GItU  Appeals  of  Texas.     Jan.  U, 
1902.) 

MARRIED  WOMEN  —  CONVBTING  SEPARATB 
PROPERTY— MINORITY  OP  HUSBAND— PRIVY 
BXAHINATION-CONVEYANCB  BY  CLIBNT  TO 
ATTORNEY. 

1.  Under  Rer.  St  art  4618,  empowering  a 
married  woman  to  conrey  her  separate  real 
estate,  by  her  husbaiid  joining  in  the  deed, 
•he  beine  priTilr  examined,  it  is  immaterial 
that  her  nnaband  is  a  minor;  no  distinction  in 
that  respect  being  made  by  the  statute. 

2.  A  conveyance  by  client  to  attorney  is 
Talld;  the  transaction  being  fairly  conducted, 
fnll  consideration  being  paid,  and  no  oudne  in- 
fluence used. 

S.  Acknowledgment  of  wife  to  deed  of  sep- 
arate property  is  not  vitiated  by  mere  presence 
of  the  grantee  at  her  privy  examination. 

Appeal  from  district  court  Hunt  county; 
H.  C.  Connor,  Judge. 

Action  by  Josie  Tlppett  and  husband 
.against  M.  M.  Brooks.  Judgment  for  de- 
fendant   Plaintiffs  appeal.    Affirmed. 

J.  O.  Matthews,  for  appdlants.  L.  A. 
-Clark  and  Oeo.  S.  Perkins,  for  appellee. 

RADvEY,  O.  J.  This  suit  was  teought  by 
Appellants  to  cancel  a  deed  to  certain  real 
-estate  executed  by  Joele  Tlppett  and  her  for^ 
jner  husband,  N.  W.  Heron,  to  M.  M.  Brooks, 
appellee  T^e  grounds  rdied  on  for  cancel- 
lation are,  In  effect:  (1)  That  the  land  was 
faer  separate  property,  and  at  the  time  the 
-deed  was  executed  her  husband  N.  W.  Heron 
was  a  minor,  and  incapable  of  legally  con- 
senting to  the  conveyance,  though  joining  her 
therein;  (2)  that  at  the  time  of  the  execution 
of  said  conveyance  said  Brooks  was  her 
counsel,  representing  her  in  seeking  to  recov- 
er the  possession  of  said  land,  and  undue  ad- 
vantage taken  of  her;  (8)  that  the  deed  was 
not  properly  explained  to  her  at  the  time  by 
the  notary  taking  her  acknowledgment.  De- 
fendant pleaded  the  general  issue.  The  case 
was  tried  before  the  court  without  a  Jury, 
and  Judgment  roidered  against  apprilants, 
from  which  this  appeal  is  prosecuted. 

Conclusions  of  Fact 

The  conclusions  of  fact  of  the  trial  Judge 
are  supported  by  the  evidence,  and  they  are 
ad<vted  as  the  condualons  of  this  court  to 
wit: 

"On  the  28th  day  of  January,  1888,  and 
prior  thereto,  the  plaintiff  Josie  Tlppett  was 
the  owner  of  the  land  In  controversy,  sub- 
ject however,  to  a  life  estate  of  her  mother, 
.Rachel  Morgan,  to  one-third  of  the  land.    On 


said  date  the  plaintiff  Josie  Tlppett  joined 
by  her  first  husband,  N.  W.  Heron,  executed 
and  delivered  to  the  defendant  M.  M.  Brooks, 
a  general  warranty  deed  to  the  land  in  con- 
troversy, reciting  as  a  consideration  (which 
was  in  fact  the  true  consideration)  an  attor- 
ney's fee  of  $160,  one  pair  of  mules,  $125, 
and  a  note  secured  by  a  vendor's  lien  on  the 
land  for  $630;  said  note  payable  to  the  bus- 
band  of  Josie  Tlppett  and  recited  that  it  was 
given  as  a  part  of  the  purchase  money  for 
68  acres  of  land  (the  land  in  controversy) 
deeded  by  N.  W.  Heron,  plalntUTs  then  hus- 
band, to  M.  M.  Brooks.  Said  deed  Is  In  reg- 
ular form,  and  shows  that  Josie  Tippett's 
statutory  separate  acknowledgmoit  was  tak- 
en by  0.  E.  Mead,  a  notary  public.  Said 
deed  vras  also  fuUy  explained  to  Josie  Tlp- 
pett by  the  notary  before  she  signed  the 
same,  and  the  $630  note  was  delivered  to  ber 
at  the  time  she  signed  the  deed,  but  no  one 
explained  to  her  to  whom  the  note  was  pay- 
able. The  price  paid  by  defendant  for  the 
land  was  the  fair  market  value  for  the  same, 
and  the  defendant  bought  same  at  the  re- 
quest of  Josie  Tlppett  and  ber  first  husband; 
her  husband  doing  most  of  the  talking  aboxrt 
the  trade.  At  the  time  Josie  Tiwett  and 
her  husband  executed  the  deed  to  defendant 
they  wo-e  living  on  the  defendant's  place, 
and  the  first  talk  of  the  sale  grew  out  of  the 
relation  of  the  defendant's  employment  by 
N.  W.  Heron  (Josie  Tippett's  first  husband) 
to  get  possession  of  the  land  from  Rachel 
Morgan  (Josie's  mother)  and  her  husband, 
J.  C.  Morgan,  who  were  in  possession  of  the 
land,  claiming  an  Interest  therein;  and  in 
pursuance  of  said  employment  and  defend- 
ant acting  under  same,  there  was  perfected 
a  compromise,  in  which  Rachel  Morgan  and 
her  husband  agreed  to  take  a  life  estate  to  a 
certain  one-third  of  the  land,  Josie  taking 
the  remainder.  Deeds  were  pr^ared  in  ac- 
cordance with  said  agreement  but  were 
never  executed,  because,  before  they  were  ex- 
ecuted, defendant  bought  the  interest  of  Mor- 
gan and  wife,  as  well  as  that  of  the  plain- 
tiff and  her  husband.  When  Josie  Tlppett 
and  her  first  husband,  N.  W.  Heron,  signed 
the  deed,  Joele  was  slxtem  years  old,  and 
her  husband  was  seventeen,  but  a  man  in 
size,  and  claimed  to  be  nineteen;  and  after 
the  execution  of  the  deed,  and  before  be  was 
nineteen,  d^endant  as  attorney  for  N.  W. 
Heron,  filed  an  application  to  remove  his 
(Heron's)  dlsablUties,  alleging  that  he  (Heron) 
owned  the  land  in  controversy,  and  that  he 
desired  to  make  a  deed  to  the  same.  Since 
the  execution  of  the  deed,  and  liefore  the 
flUng  of  this  suit  N.  W.  Heron  died,  and  Jo- 
sie married  her  present  husband,  and  plain- 
tiff, D.  O.  Tippett.  N.  W.  Heron  died  leaving 
plaintiff  the  pair  of  mules  mentioned  in  the 
deed  and  $00,  the  only  portion  of  the  consid- 
eration for  said  deed  remaining;  they  hav- 
ing squandered  the  balance  in  a  manner  un- 
known. Josie  Tippett  and  her  first  husband. 
N.  W.  Heron,  transferred  the  note  given  by 


'  Writ  o<  error  denied  by  supreme  court,  see  67  S.  w.  496. 
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defmdant  for  tlte  land  to  N.  W.  Heron's 
fattier  by  written  memoranda  on  the  back 
thereof,  signed  by  both  Joale  and  her  bus- 
baud;  and  old  man  Heron  transferred  the 
same  to  the  GreenTille  National  Bank,  where 
and  to  whom  defendant  paid  It.  The  '$150 
law  fee'  mentioned  in  the  deed  was  owing 
by  plaintiff  Josie  and  her  then  husband,  N. 
W.  Heron,  to  defendant  for  legal  services  per- 
formed by  defendant  In  getting  possession 
for  them  of  two-thirds  of  the  land.  Rachel 
Morgan  bad  been  married  to  one  Oiddlngs, 
who  was  dead,  and  plaintiff  Josle  Tlppett 
was  their  only  child.  Giddings  died  leaving 
nothing  but  the  land  In  controversy  In  this 
suit;  It  being  his  separate  property,  but 
never  having  been  used  as  a  homestead.  In 
fact,  there  were  no  improvements  on  it  what- 
ever. After  his  death  his  wife  married  Mor- 
gan, and  they  moved  upon  the  land,  erected  a 
house  thereon,  and  put  some  fifteen  acres 
thereof  Into  cultivation.  When  Joale  Tippett 
married  her  first  husband,  N.  W.  Heron, 
Morgan  and  wife  bad  possession  of  the  entire 
tract  of  land,  and  were  claiming  an  interest 
therein  of  more  than  one-third  life  estate  for 
Rachel  Morgan.  Josie  and  her  then  husband 
employed  defendant  to  get  possession  of  two- 
thirds  of  the  land.  Defendant  succeeded  in 
getting  an  agreement  out  of  Morgan  and  wife 
by  which  they  would  take  one-third  of  the 
land  during  the  life  of  Rachel  Morgan,  and 
give  Immediate  possession  of  the  other  two- 
thirds  to  Josie  and  her  husband.  Defend- 
ant and  Morgan  went  on  the  groimd  and 
measured  ofT  the  land,  and  deeds  of  division 
were  made  by  the  parties.  The  work  done 
by  defendant  In  bringing  about  this  settle- 
ment was  worth  fully  $150,  and  everything 
was  done  in  good  faith.  Before  the  division 
deeds  were  executed,  defendant  bought  out 
all  the  parties  and  went  into  possession.  His 
services  as  attorney  had,  however,  ceased 
at  the  time  he  purchased,  as  everything  was 
done  by  him  that  he  was  to  do,  and  nothing 
remained  to  be  done  except  the  actual  ex- 
change of  the  deed  already  prepared,  and 
this  would  have  been  done  had  Brooks  not 
purchased  out  all  parties.  Defendant  was 
employed  by  both  N.  W.  Heron  and  his  wife, 
Josie,— the  plaintiff  Joale  Tippett  She  un- 
derstood the  trade  they  made  with  the  de- 
fendant for  legal  services,  fully,  and  signed 
a  note  and  a  mortgage  on  the  land  securing 
the  same.  The  $150  was  evidenced  by  a  note 
signed  by  both  N.  W.  Heron  and  Josie,  and 
this  was  secured  by  a  mortgage  on  the  land 
executed  by  both,  and  properly  acknowledg- 
ed and  delivered  to  defendant  When  N.  W. 
Heron  first  came  to  defendant  to  employ 
him,  his  father  was  with  him,  but  he  made 
several  trips  to  see  the  defendant  about  it, 
and  Josie,  his  wife,  was  with  him  at  the  time 
the  note  and  mortgage  were  executed;  they 
bring  executed  In  defendant's  office  hk  Green- 
ville. When  the  contract  was  made,  Josie 
and  her  husband  lived  on  defendant's  farm. 
Hla  father  had  rented  It,  and  subrented  a 
67  S.W.-33 


part  of  it  to  bis  son,  N.  W.  Heron.  Tbla  was 
done  with  the  consent  of  the  defendant  Jo- 
sie and  N.  W.  Heron  lived  on  the  same  farm 
that  old  man  Heron  lived  on  in  1898,  and 
they  aU  left  Texas  together  to  go  to  Tennes- 
see, where  the  Herons  came  from  to  Texas. 
N.  W.  Heron  died  in  Tennessee  about  the 
time  he  arrived  there,  in  1808.  Josie  at  once 
came  back  to  Texas,  and  went  to  live  with 
her  mother  and  Morgan,  where  she  resided 
until  she  married  Tippett  In  November, 
1890.  Wheu  she  arrived  at  her  mother's 
from  Tennessee,  she  had  $65,  and  after  that 
old  man  Heron  sent  her  $20.  Josie  lived  a 
widow  from  December,  1806,  to  November, 
1899,  when  she  married  her  present  husband. 
N.  W.  Heron  and  his  father  were  both  pres- 
ent at  the  time  the  money  was  borrowed 
from  the  bank  on  the  $630  note  given  by  de- 
fendant and  also  at  the  time  it  was  sold  to 
the  bank.  As  stated  in  my  general  findings, 
this  note  had  been  transferred  by  Josie  and 
her  husband  to  old  man  Heron  before  it  was 
presented  at  the  bank.  The  value  of  the 
twd-tblrds  of  the  land  set  apart  to  Josie  and 
her  husband  in  the  partition  effected  by  de- 
fendant with  Morgan  and  wife  was  $12  to 
$15  per  acre,  and  of  that  part  set  apart  to 
Morgan  and  wife  in  said  partition  $20  to  $25 
per  acre  at  the  time  defendant  purohased  it. 
Nothing  was  done  with  the  application  filed 
by  defendant  to  have  the  disabilities  of  24. 
W.  Heron  removed.  His  father  acc^ted 
service  In  that  case,  but  the  case  never  went 
to  trial,  and  seems  to  have  been  dropped." 

Conclusions  of  Law. 

1.  Under  the  statute  a  married  woman  can 
convey  her  separate  real  estate,  by  her  hus- 
band Joining  therein,  and  she  being  privily 
examined  separate  and  apart  from  her  hus- 
band, and  making  the  proper  acknowledg- 
ment Rev.  St  art  4618.  If  she  is  a  minor, 
she  becomes  emancipated  from  the  disability 
of  minority  by  her  marriage,  and  her  rights 
as  a  married  woman  aro  not  burdened  in 
that  respect  by  the  minority  of  her  husband. 
The  statute,  in  requiring  the  husband  to  Join 
her  in  the  conveyance,  makes  no  distinction 
between  an  adult  husband  and  a  husband 
under  the  disability  of  minority.  As  the  stat- 
ute makes  no  distinction,  we  do  not  feel  au- 
thorized to  make  any.  To  do  so  would,  in 
our  opinion,  be  Ingrafting  upon  the  statute 
an  exception  not  authorized  by  any  legitimate 
construction  of  the  statute.  We  therefore 
conclude  that  a  conveyance  of  real  estate 
made  by  a  married  woman  Joined  by  her 
minor  husband,  and  properly  acknowledged 
by  her,  is  valid  and  conveys  her  separate  es- 
tate therein. 

2.  A  conveyance  made  by  a  client  to  an 
attorney,  in  the  absence  of  unfairness  or  un- 
due influence  on  the  part  of  the  attorney, 
will  not  be  set  aside  simply  for  the  reason 
that  such  a  relation  existed.  The  rule  gov- 
erning contracts  l)etween  parties  holding  fi- 
duciary relations  is  fully  discussed  by  Flnley, 
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C.  J.,  In  Goar  t.  Thompson  (Ter.  Civ.  App.) 
47  S.  W.  61.  There  It  Is  held  that  where 
"fiduciary  relation  exists  between  parties  to 
a  transaction,  and  the  person  occupying  the 
position  of  Influence  or  trust  obtains  an  ad- 
vantage thereby  In  the  dealing  had  between 
them,  the  burden  rests  upon  him  to  show 
its  fairness  when  It  Is  attacked  for  fraud  by 
the  other  party.  Under  such  conditions,  eq- 
uity indulges  the  presumption  of  unfairness, 
and  requires  proof  at  the  hands  of  the  party 
claiming  the  validity  and  benefits  of  the  con- 
tract that  It  is  fair  and  reasonable."  Apply- 
Ing  this  test  to  this  cause,  we  are  of  the  ophi- 
ion  that  the  evidence  fully  sustains  the  find- 
ings of  the  trial  court  to  the  effect  that  the 
transaction  was  fair  and  reasonable.  The 
evidence  shows  that  the  transaction  was  fair- 
ly conducted  on  the  part  of  appellee,  Brooks, 
he  paying  a  fair  and  full  consideration  for 
the  land;  and  there  Is  no  evidence  that  he 
used  or  attempted  to  use  any  undue  influence 
in  consummating  the  deal. 

3.  The  presence  of  Brooks  when  the  privy 
examination  of  the  wife  was  made  by  the  offi- 
cer did  not  vitiate  her  acknowledgment  of 
the  conveyance.  He  took  no  part  in  the  ex- 
amination, and  said  or  did  nothing  to  induce 
her  to  make  the  acknowledgment;  and  the 
evidence  is  sufllcient  to  warrant  the  conclu- 
sion that  the  deed  was  fully  explained  to  her, 
and  that  she  understood  the  transaction  at 
the  time,  and  willingly  entered  into  it  She 
Indorsed  the  note  given  by  Brooks,  evidently 
knowing  for  what  It  was  executed.  No  com- 
plaint was  made  of  the  unfairness  of  the 
transaction  until  the  purchase  money  had 
been  squandered,  and  she  had  married  the 
second  time.  That  she  did  not  reap  the  ben- 
efit she  sliould  have  done  from  the  trans- 
action was  not  the  fault  of  Brooks,  but  waa 
the  fault  of  those  whose  duty  it  was  to  pro- 
tect her  interest,  and  for  their  conduct  Brooks 
Is  not  chargeable. 

The  Judgment  is  affirmed.    Affirmed. 


GRIFFIN  v.  QRIFPIN. 

<OouTt  of  Civil  Appeals  of  Texas.    March  2D, 

1902.) 

DIVORCE— ADULTERY— EVIDBNCB. 

Undisputed  toetimony  that  defendant  lived 
for  three  weeks  in  a  house  which  had  the  repu- 
tation of  being  a  house  of  prostitution,  and 
thereafter  for  nine  mouths  lived  aloue  with  a 
man  other  than  her  husband,  in  a  house  hav- 
ing bnt  one  room,  requires  a  finding  of  adsl- 
tery  in  an  action  for  divorce. 

Appeal  from  district  court,  Bowie  county; 
J.  M.  Talbott,  Judge. 

Action  by  Joe  Griffin  against  lila  Orlffin. 
Judgment  for  defendant  Plalatlfl  appeals. 
Reversed. 

F.  M.  Ball,  for  appellant 

RAINKY,  C.  J.  This  suit  was  brought  by 
Joe  Griffin  against  Lila  Griffin  for  divorce. 
A  trial  before  the  court  without  a  jury  re- 


sulted in  a  decree  denying  the  relief  sooght. 
The  trial  judge  did  not  file  conclusions  of 
fact  and  findings  of  law.  There  was  no  ap- 
pearance by  the  defendant  Adultery  was 
one  of  the  grounds  of  divorce  alleged.  The 
evidence  on  this  issue  Is  here  stated.  The 
plaintiff  testified:  "She  [the  defendant] 
wmt  from  my  house  to  a  woman's  house, 
called  the  'Dotson  Place.'  This  was  after  I 
had  separated  frcHn  and  left  her.  She  never 
returned  to  my  house  after  that.  She  stayed 
at  the  DotsoD  place  about  three  weeks.  She 
then  went  to  a  man's  house  called  John 
Lee,  and  lived  there  with  John  Lee  for  the 
next  nine  months.  She  lived  there  with 
John  Lee  for  nearly  a  year.  The  John  Lee 
place  was  within  a  mile  of  my  house.  I 
never  saw  her  and  John  Lee  in  bed  togeth^, 
but  I  know  they  lived  there  in  the  same 
house  for  nearly  a  year.  John  Lee's  house 
consisted  of  but  one  room.  I  never  went 
there  to  John  Lee's  during  the  time  defend- 
ant was  living  with  him.  I  saw  her  once  or 
twice  on  the  streets  during  that  time,  but 
said  nothing  to  her.  I  never  recognized  her 
as  my  wife  attet  I  left  home  at  the  time 
mentioned.  Under  no  circumstances  would  I 
have  ever  recogrnlzed  her  as  my  wife,  or  lived 
with  her  as  husband  and  wife,  after  these 
acts  that  I  have  related  upon  her  part. 
There  was  no  understanding  between  us  as 
to  her  leaving  home  and  going  to  live  with 
John  Lee."  Robert  Llgon  testified:  "For 
about  three  weeks  after  that  [the  time  of 
separation]  defendant  lived  at  a  woman's 
place,  called  the  'Dotson  Place.'  From  there 
she  went  to  the  residence  of  John  Lee,  and 
lived  in  the  house  of  John  I^ee  for  about 
nine  months  or  thereabouts.  No  one  else 
lived  In  that  house  except  the  defendant 
and  John  I^e,  that  I  know  of,  and  they 
lived  in  the  same  bouse.  The  John  Lee 
house  was  in  a  mile  of  the  house  of  the 
plaintiff.  It  was  not  exceeding  half  mile." 
Scottle  Spence  testified:  "I  am  acquainted 
with  the  general  reputation  of  the  Dotson 
place,  in  or  near  De  Kalb,  in  that  commu- 
nity. I  was  acquainted  with  Its  general 
reputation  about  a  year  before  defendant 
stayed  there.  It  was  a  place  wboe  people 
went  and  stayed  for  Immoral  purposes.  I 
do  not  know  the  facts  to  exist  from  my  own 
personal  knowledge.  I  was  never  there, 
and  never  went  about  It  That  Is  what  the 
people  genially  said  about  it  in  that  com- 
munity. I  do  not  know  what  it  Is  now." 
No  other  witnesses  testified,  and  this  was 
all  the  evidence  on  the  issue  of  adultery. 
The  evidence  was  therefore  uncontradicted, 
and  there  is  nothing  In  the  record  to  indi- 
cate that  the  witnesses  testified  falsely.  The 
evidence  Is  of  such  a  nature  as  to  require 
a  finding  that  the  defendant  was  guilty  of 
adultery,  as  alleged. 

As  no  conclusions  were  filed  by  the  trial 
judge,  we  have  not  the  benefit  of  his  rea- 
sons for  refusing  to  grant  plaintiff  a  divorce. 
It  may  be  that  good  and  sufficient  grounds. 
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not  dlBcloaed  by  the  record,  existed  for  the 
refusal.  The  Judgment  will  therefore  be 
reversed,  and  the  cause  remanded.  Re- 
versed and  remanded. 


WESTESIN  UXIOX  TEL.  CO.  T.  BASS.i 
(Conrt  of  Civil  Appeals  of  Texas.     March  13, 

1902.) 
TELEQRAPH-NEOLIOBNCE-MBNTAL  ANOTIISB. 

No  recovery  can  be  had  from  a  tdegraph 
company  in  an  action  for  increased  mental 
anxiety,  only,  owing  to  the  company's  failure  to 
deliver  a  message. 

Appeal  from  district  court,  Oregg  county; 
B.  B.  Levy,  Judge. 

Action  by  B.  L  Bass  against  the  Western 
Union  Telegraph  Oompany.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Be- 
versed. 

M.  B.  Geer.  for  appellant  Turner  ft  Mc- 
Haney  and  Young  &  Stinchcomb,  for  appel- 
lee. 

GAKRBTT,  O,  J.  This  action  was  brought 
by  the  appellee  to  recover  of  the  appellant 
damages  for  mental  anguish  suffered  by  the 
wife  of  appellee  on  account  of  the  failure  of 
appellant  to  deliver  a  telegram.  The  cause 
was  tried  to  the  court  without  a  jury,  and 
resulted  In  a  Judgment  in  favor  of  the  ap- 
pellee for  the  sum  of  $100.  On  Monday,  De- 
cember 17,  1900,  the  appellee  was  at  Oak- 
wood,  In  Leon  county,  and  his  wife  was  at 
Kllgore,  In  Gregg  county.  About  noon  on 
that  date  the  wife  received  a  letter  from  her 
hiuband,  written  from  Oakwood  on  Sunday, 
—the  day  before,— Informing  her  that  he  waa 
sick,  and  felt  that  be  should  grow  worse,  and 
that  be  would  write  to  her  again  the  next 
day,  BO  that  she  would  get  the  second  letter 
on  Tuesday.  Falling  to  receive  a  letter  on 
Tuesday,  which  should  have  come  by  the 
mall  train  about  1  o'clock  p.  m.,  she  went  to 
the  appellant's  office  in  Kllgore  about  8  p.  m., 
and  told  the  agent  that  her  husband  was  sick 
at  Oakwood,  and  that  she  was  anxious  to 
hear  from  him,  and  wanted  him  to  send  him 
a  telegram.  A  message  was  prepared  and 
accepted  for  transmission,  the  body  of  which 
la  as  follows:  "I  am  sick.  Come  home  It 
you  are  better.  Answer  at  once."  She  tes- 
tified that  the  agent  told  her  that  she  would 
get  an  answer  in  60  minutes,  and  that  If  her 
husband  was  sick  she  would  get  it  in  time  to 
leave  on  the  south-bound  train  for  Oakwood. 
The  failure  to  get  a  letter  from  her  husband 
of  Tuesday  caused  her  great  anxiety,  and  she 
was  greatly  exercised  about  his  condition, 
and  was  in  this  state  of  mind  and  feverish 
anxiety  when  she  sent  the  message.  The 
agent  knew  where  Mrs.  Bass  lived,  that 
plaintiff  was  her  husband,  that  he  was  side 
at  Oakwood,  and  that  she  was  sick  at  Kll- 
gore.   Through  the  negligence  of  the  appel- 
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lant,  the  message  was  not  delivered;  and, 
failing  to  hear  from  her  husband,  the  wife 
suffered  great  suspense  and  anguish  of  miiid. 
If  the  appellee  had  received  the  message,  he 
would  at  once  have  telegraphed  his  wife  that 
he  was  no  better,  but  would  go  to  Kllgore, 
and  would  have  reached  there  that  night. 
She  suffered  Increased  anguish  of  mind  from 
the  time  she  delivered  the  message  to  appel- 
lant until  Thursday,  when  her  husband  came. 

The  plaintiff  alleged  In  his  petition  that  at 
the  time  his  wife  delivered  the  message  to 
the  appellant  she  was  greatly  exercised  over 
her  husband's  condition,  and  was  suffering 
considerable  anxiety  by  reason  thereof.  The 
evidence  corresponds  to  this  averment,  and 
we  see  nothing  to  distinguish  this  case  from 
the  rule  announced  In  Rowell  v.  Telegraph 
Co.,  75  Tex.  26,  12  S.  W.  534;  McCarthy  v. 
Telegraph  Co.  (Tex.  Civ.  App.)  56  S.  W.  568. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  Judgment  here  rendered  In  fa- 
vor of  the  appellant    Beversed  and  rendered. 


HABRISON  et  al.  t.  CITT  OF  SULPHDR 

SPRINGS. 

(Court  of  Civil  Appeals  of  Texas.    March  22, 

1902.) 

BHINENT  DOMAIN— LAND— BASBMBNTS-BU3- 
BAND  AND  WIFE— SEPARATE  PROPERTY— 
CONSBNT  OF  HUSBAND— DAMAGES. 

1.  Where  a  married  woman,  with  her  hus- 
band, occupied  her  separate  property  as  a 
homestead,  he  could  not  create  a  permanent 
easement  thereon  by  permitting  the  construc- 
tion of  a  ditch  over  it;  and,  the  dty  having 
acted  on  such  consent,  the  wife  was  eatitlea 
to  the  value  of  the  land  taken. 

2.  Where  a  city  permanently  occupied  land 
by  turning  the  channel  of  a  ditch  over  it,  the 
owner  was  entitled  to  the  value  of  the  land  so 
taken,  under  Const  art.  1,  {  17,  fcnrbidding  the 
taking  of  property  without  compensation;  and 
it  was  error  to  Instruct  the  jury  to  take  into 
consideration  benefit  to  land  not  taken. 

Appeal  from  district  court,  Hopkins  coon- 
ty;    H.  O.  Conner,  Judge. 

Action  by  E.  Harrison  and  another  against 
the  city  of  Sulphur  Springs  for  damages  for 
taking  land.  From  the  Judgment,  plaintiffs 
appeaL    Reversed. 

For  f(Hmer  appeal,  see  60  &  W.  1064. 

B.  W.  Foster,  for  appellants. 

BOOKHOUT,  J.  The  foUowlng  statement 
of  the  case  is  taken  from  appellants'  brief: 
"E.  and  I.  H.  Harrison,  appellants,  filed  suit 
In  the  district  court  of  Hopkins  county,  Tex- 
as, on  the  16th  day  of  July,  1898;  and  this 
cause  was  tried  on  plaintiffs'  third  amended 
petition,  filed  herein  Aug.  24,  1900,  complain- 
ing of  the  city  of  Sulphur  Springs,  Texas,  a 
dty  Incorporated  under  the  general  laws  of 
Texas  regulating  the  Incwporatlon  of  cities 
of  one  thousand  inhabitants  or  over,  etc 
Appellants  claim  damages  from  the  city  on 
account  of  property  taken  and  appropriated 
by  the  city  In  straightening  and  carrying  off 
the  water  of  the   Spring  branch,  running 
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through  said  city;  the  iwoperty  so  taken  be- 
ing a  strip  of  20  feet  by  something  over  300 
feet,  and  for  which  appellees  refuse  to  ipay, 
though  often  requested.  The  property  taken 
was  the  separate  estate  of  E.  Harrison,  giv- 
en to  her  by  her  parents,  and  was  at  the 
time  of  taking,  and  tar  a  long  time  prior 
thereto,  and  up  to  the  present  time,  used 
and  occupied  by  her  as  a  homestead;  she 
being  all  the  time  married,  and  living  with 
her  husband  on  the  premises.  Plaintiffs  fur- 
ther ask  for  damages  on  account  of  the  fact 
that  at  the  time,  and  before  any  work  was 
done  to  change  the  course  of  the  stream,  the 
dty,  by  and  through  Ita  regular,  authorized 
agents,  agreed  to  fix  the  walls  of  the  branch 
so  as  to  prevent  the  waters  of  same  from 
washing.  This  the  city  failed  to  do,  which 
caused  washing,  etc.,  which  damaged  appel- 
lants' premises.  The  city  council  caused  this 
contract  to  be  spread  upon  Its  minutes,  and 
ordered  same  fixed,  which  was  never  done, 
except  100  feet  on  the  north  side  of  the 
branch,  which  protection  of  100  feet  was 
built  of  rock,  and  laid  in  cement  The  cost 
to  protect  those  walls  securely  would  be  $3.50 
a  perch.  Appellants  ask  Judgment  for  this 
difference,  as  well  as  damages  for  washes 
and  value  of  land  taken.  The  Jury,  In  their 
verdict,  give  the  appellants  damages  above 
for  the  damages  caused  by  washes,  and  fail- 
ed aitlrely  to  give  anything  for  the  property 
actually  taken  and  appropriated,  though  evi- 
dence showed  that  the  use  for  which  the 
city  had  taken  the  same  had  entirely  destroy- 
ed its  value  for  otha:  than  for  which  It  was 
used  by  them." 

The  appellants  set  up  numerous  exceptlcma, 
etc.,  but  as  tiiey  were  formerly  passed  on 
by  this  court,  on  a  former  appeal,  and  the 
record  In  this  case  presents  no  issues  there- 
on, there  Is  no  necessity  of  setting  them  out 
Appellee,  in  Its  answer,  claims  that  the 
agents  of  the  city  had  no  authority  to  make 
the  contract;  disclaimed  title  and  claimed 
only  an  easement;  denied  damages;  claims 
necessity  for  change  of  bed,  permission  from 
L  H.  Harrison,  husband  of  plaintiff,  E.  Har- 
rison, etc.  The  Judgment  rendered  by  the 
court  on  the  findings  of  the  Jury  was  for  the 
sum  of  $24  in  favor  of  plaintiffs,  and  against 
defendant  for  all  costs.  The  form  of  the 
verdict  of  the  Jury  Is  as  follows:  "We,  the 
Jury,  find  for  the  plaintiffs,  and  assess  dam- 
ages at  the  amount  of  $24,  by  reason  of 
damages  of  caving  ditch."  The  court  over- 
ruled motion  for  new  trial,  and  plaintiffs 
appeal. 

Complaint  Is  made  by  appellants  of  the 
following  special  charge  to  the  Jury  given 
at  the  request  of  appellee:  "If  you  believe 
from  the  evidence  that  the  plaintiffs,  E.  Har- 
rison and  I.  H.  Harrison,  consented  to  de- 
fendant's entering  upon  the  lands  described 
tn  plaintiffs'  petition,  to  cut  a  ditch  over  the 
same,  and  upon  such  consent  that  the  defend- 
ant did  enter  upon  said  land  and  cut  a  ditch 
thereon;    and  if  you  further  believe  from 


the  evidence  that  plaintiffs  suffered  any  ac- 
tual damages  by  reason  of  the  defendant's 
cutting  the  said  ditch;  and  if  yon  further 
believe  from  the  evidence  that  the  cutting 
of  said  ditch  across  said  land  by  the  de- 
fmdant  enhanced  the  value  of  plaintiffs'  oth- 
er land,  and  near  such  ditch,  or  reclaimed 
and  made  tenantable  any  lands  of  plaintiffs 
adjoining  the  said  ditch  on  the  south,  and 
Increased  the  value  of  such  lands  of  plain- 
tiffs lying  south  of  said  ditch,— tlien  you 
should  find  the  reasonable  cash  value  of  such 
benefits  to  plaintiffs  by  reclaiming  and  mak- 
ing tenantable  such  lands,  and  the  actual  en- 
hancement In  value  of  plaintiffs'  other  lands 
lying  near  such  ditch,  and  set  off  such  value 
of  said  benefits  to  plaintiffs  against  any  dam- 
ages which  you  may  find  that  plaintiffs  have 
suffered  by  reason  of  the  cutting  of  said 
ditch."  It  Is  insisted  that  the  above  charge 
is  error,  for  that  the  cutting  of  the  channel 
through  the  land  of  appellants,  and  the  turn- 
ing the  water  of  spring  branch  therein,  cre- 
ated a  permanent  easement  on  the  land,  de- 
stroyed its  use,  and  was  a  taking  of  land, 
within  the  meaning  of  article  1,  {  17,  of  the 
constitution  of  this  state.  The  channel  was 
cut  by  the  city  In  the  year  1890,  and  Spring 
branch  turned  therein,  and  It  has  been  run- 
ning through  the  property  since  that  time. 
The  city,  prior  to  the  cutting  of  the  channel, 
had  a  verbal  contract  with  appellant  I.  H. 
Harrison  to  the  effect  that  he  would  give 
the  city  20  feet  of  land  across  his  property,— 
about  210  feet— provided  the  city  would  fix 
the  banks  thereof  so  as  to  prevent  washing 
or  caving.  The  city  acted  under  this  con- 
tract The  land  was  in  fact  the  separate 
property  of  Mrs.  E.  Harri8<»i,  wife  of  L  H. 
Harrison;  and  Mrs.  Harrison  was  not  a  par- 
ty to  such  contract  and  did  not  consent  to 
the  cutting  of  the  channeL  After  digging 
the  ditch  the  city  walled  up  about  100  feet 
of  the  north  bank  and  about  10  feet  at  the 
south  bank.  The  evidence  -tends  to  show 
that  it  stopped  work  for  lack  of  funds.  There 
is  evidence  tending  to  show  that  the  banks 
in  several  places  have  washed  and  caved  in. 
The  evidence  Is  Indefinite  as  to  the  cost  of 
finishing  the  walling  up  of  the  banks.  There 
Is  evidence  that  the  property  taken,  20  by 
210  feet  was  worth  about  $200.  I.  H.  Har- 
rison did  not  have  the  power  to  convey  to 
the  city  of  Sulphur  Springs  a  perpetual  ease- 
ment on  land  which  was  the  separate  prop- 
erty of  bis  wife.  Railway  Co.  v.  Donahoo, 
59  Tex.  128.  Under  the  imcontroverted  evi- 
dence, the  cutting  of  the  channel,  and  tam- 
ing Spring  branch  therein,  under  the  cir- 
cumstances, amounted  to  a  taking  of  the 
land;  and,  this  having  been  done  without 
the  consent  of  Mrs.  Harrison,  she  was  en- 
titled t<i  recover  the  value  of  the  land  so 
taken  at  the  time  It  was  taken  and  appro- 
priated. Const,  art  1,  {  17;  Travis  Co.  v. 
Trogdon,  88  Tex.  302,  31  S.  W.  358. 

This  charge  Is   also   erroneous  in  that    It 
told  the  Jury,  in  effect  that  they  coold  set 
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off  the  value  of  the  land  takoi  with  tiie 
benefits  which  accrued  to  the  remainder  of 
the  land  by  straightening  the  ctiannel  ot 
Spring  branch.  Mrs.  Harrison  was  entitled 
to  recover  for  the  value  of  the  land  taken 
at  the  time  it  was  taken  by  the  city,  whether 
the  remainder  of  her  land  was  enhanced  in 
value  by  reason  of  the  straightening  of  the 
channel  or  not  Dulaney  v.  Nolan  Co.,  85 
Tex.  225,  20  S.  W.  70.  The  rule  Is  different 
as  to  the  damages  done  to  the  land  not  tak- 
en. If  the  land  not  taken  was  damaged  by 
the  cutting  of  the  channel  and  straightening 
of  the  branch,  plaintiffs  could  recover  there- 
for; but,  in  determining  whether  it  was  dam- 
eged,  the  Jury  should  have  been  Instructed 
to  offset  such  damage  by  the  enhancement 
to  the  land,  If  any,  resulting  from  the 
straightening  of  the  branch.  If  the  benefits 
were  equal  to  the  damage,  then  there  could 
be  no  recovery  for  damages  to  the  land  not 
taken. 

For  the  errors  Indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded.  Reversed 
and  remanded. 


FT.  WORTH  &  R.  G.  RY.  CO.  v.  SIVELL8  1 


et  al. 

(Conrt  of  avil  Appeals  of  Texas.    Mardi  12, 

1902.) 

WRONaFCL  DEATH— MBABURE  OF  DAMAQES- 
ERRONEOUS  INSTRUCTION— CURB- 
WAIVER   OF  ERROR. 

1.  In  an  action  for  the  negligent  killing  of 
plaintiffs'  husband  and  father,  piaintiSa  are 
not  entitled  to. recover  a  sum  equal  to  all  the 
pecuniary  benefits  they  would  nave  received 
from  the  decedent  in  the  future  bad  he  not 
been  killed. 

2.  An  instruction  permittiui^  plaintiffs  to  re- 
cover such  sum  was  not  modified  and  correct- 
ed by  a  following  charge  that  "you  will  find 
for  plaintiffs  such  damages,  under  the  instruc- 
tions herein  given  you,  as  you  think  will  com- 
pensate them  for  the  loss  sustained  by  the 
killing." 

3.  Even  if  the  last  instruction  stated  the  law 
correctly,  it  would  not  cure  the  error,  as  the 
two  instructions  would  t>e  in  conflict. 

4.  Errors  of  law  are  not  waived  on  appeal 
because  not  complained  of  in  the  motion  for 
new  trial.  i 

Appeal  from  district  court.  Brown  county;  I 
John  W.  Goodwin,  Judge.  ' 

Action  by  Mrs.  M.  L.  Sivells  and  others  ! 
against  the  Ft,  Worth  &  Rio  Grande  Rail-  ' 
way  Company.  Judgment  for  plaintiffs,  and  ' 
defendant  appeals.    Reversed. 

N.  H..]:.assiter,  T.  C.  Wilkinson,  and  Ribert  i 
Harrison,  for  appellant  Jenkins  &  McCart-  ' 
ney  and  Coffee  &  Scott,  for  appellees. 

KET,  J.    This  is  a  statutory  action  by  the 
surviving  wife  and  children  of  W.  B.  Sivells 
to  recover  damages  on  account  of  his  death,  ! 
Alleged  to  have  been  caused  by  the  negli-  { 
gence  of  appellant  railway  company.    From  ! 
a  Judgment  in  favor  of  the  plaintiffs,  the 
company  has  appealed,  and  assigned  numer- 
ous errors. 

Aa  to  the  measure  of  damages  the  trial 


court  gave  the  following  Instruction:  "If 
you  find  for  plaintiffs,  you  will  award  them 
such  sum  as  you  may,  under  the  evidence, 
reasonably  believe  plaintiffs  would  have  re- 
ceived from  the  assistance  of  W.  B.  Sivells, 
had  he  not  been  killed;  and  you  may.  In 
estimating  such  damages,  consider,  under  the 
evidence  before  you,  the  age  of  W.  B.  Sivells 
at  the  time  of  his  death,  the  time  he  might 
live,  and  other  evidence  tending  to  show 
what  damage,  if  any,  plaintiffs  may  have  re- 
ceived by  reason  of  the  killing  of  W.  B.  Siv- 
ells. You  will  find  for  plaintiffs  such  dam- 
ages, under  the  instructions  herein  given  you, 
as  you  think  will  compensate  them  for  the 
loss  sustained  by  the  killing  of  said  Sivells." 
This  iustruction  is  assigned  as  error,  and  the 
assignment  must  be  sustained.  Railway  Co. 
v.  CarsteuB  (Tex.  Civ.  App.)  47  S.  W.  36; 
Railway  Co.  v.  Loeffler  (Tex.  Civ.  App.)  51 
S.  W.  536;  Railway  Co.  v.  Morrison  (Tex. 
Sup.)  56  S.  W.  745.  The  first  part  of  this 
charge  specifically  and  distinctly  directed  the 
Jm-y,  if  they  found  for  the  plaintiffs,  to  award 
them  a  sum  of  money  equal  to  the  aggre- 
gate of  all  the  pecuniary  benefits  that  the 
plaintiffs  would  have  received  from  W.  B. 
Sivells  If  he  had  not  been  killed.  In  other 
words,  the  Jury  were  told  that,  if  the  defend- 
ant was  liable  for  the  death  of  Sivells,  it 
must  pay  In  advance  a  sum  of  money  equal 
to  ail  of  the  pecuniary  benefits  the  plaintiffs 
would  have  obtained  from  Sivells  bi  the  fu- 
ture. A  charge  similar  to  this  was  con- 
demned by  our  supreme  court  in  Railway 
Co.  y.  Morrison,  supra. 

But  it  Is  contended  on  behalf  of  appellee 
that  the  last  sentence  in  the  charge  under 
consideration  modifies  and  corrects  the  pre- 
ceding sentence,  and  leaves  the  charge  free 
from  Just  ground  of  complaint  This  posi- 
tion is  untenable.  The  sentence  referred  to 
does  not  attempt  to  change,  explain,  or  re- 
strict the  former;  but  on  the  contrary,  seems 
to  refer  the  Jury  thereto  for  the  correct  rule 
as  to  the  measure  of  damages,  because  it 
directs  the  Jury  to  proceed  "under  the  Instruc- 
tions herein  given  you."  But  If  It  could  be 
held  that  the  last  sentence  states  the  law 
correctly,  then  it  would  follow  that  it  is  in 
conflict  with  the  sentence  Immediately  pre- 
ceding it;  and,  as  it  does  not  attempt  to  with- 
draw or  modify  the  objectionable  senfence, 
it  would  leave  the  Jury  without  any  proper 
guide  on  the  subject  referred  to,  and  would 
constitute  reversible  error.  Railway  Co.  v. 
Lehman,  66  S.  W.  214,  3  Tex.  Ct  Rep.  866. 

Counsel  for  appellees  object  to  this  court's 
considering  the  assignment  of  error  address- 
ed to  the  charge  in  question,  because  It  was 
not  complained  of  in  appellant's  motion  for 
a  new  trial  in  the  court  below;  the  conten- 
tion being  that  all  questions.  Including  ques- 
tions of  law,  not  presented  in  a  motion  for 
new  trial,  are  to  be  considered  as  waived  on 
appeal.  As  to  questions  of  law,  this  conten- 
tion is  untenable.  Telegraph  Co.  t.  MitcbeU, 
80  Tex.  441,  35  S.  W.  4. 
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We  also  BUBtaln  the  eighth  assignment  6t 
error.  The  evidence  glvien  by  the  witness 
Howard,  and  complained  of  in  that  assign- 
ment, does  not  fall  within  the  scope  of  ex- 
pert testimony,  and  should  hare  been  ex- 
cluded. 

We  also  suggest  npon  another  trial  the 
charge  to  the  jury  be  so  framed  as  to  submit 
more  distinctly  and  clearly  the  question  of 
proper  care  and  contributory  negligence  on 
the  part  of  the  deceased  in  the  manner  of 
attempting  to  stop  hla  team. 

On  all  the  other  assignments  presenting 
questions  of  law,  we  rule  against  appellanC 
We  express  no  opinion  upon  the  merits  of 
the  case,  as  developed  by  the  testimony. 

For  the  errors  pointed  out  the  Judgment 
will  be  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 


PBACOCK  T.  LIMBUROER  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    March  19, 

1902.) 

INTOXICATINO  UQUORS-SALE  TO  STDDKNTS— 
PROHIBITION-CONSTITUTIONAL    LAW. 

The  statutes  prohlUtiog  the  sale  of  liq- 
uors to  students  of  institntions  of  leamiug  do 
not  deprive  citizens  of  tlieir  equal  rights,  lib- 
erty, property,  privlleKes,  and  immunities,  or 
deny  to  them  the  equal  protectiou  of  the  laws, 
in  violation  of  the  provisions  of  the  constitution 
of  Texas  or  the  Lnited  States. 

Appeal  from  district  court,  Bexar  county; 
S.  J.  Brooks,  Judge. 

Action  on  a  saloon  keeper's  bond  by  Wes- 
ley Peacock  against  August  Llmburger  and 
others.  From  a  Judgment  for  defendants, 
plnlntiff  appeals.     Reversed. 

M.  W.  Davis  and  R.  P.  Ingrum,  for  appel- 
lant. Wm.  Aubrey  and  J.  B.  Norton,  for 
appellees. 

JAMBS,  O.  J.  Practically  all  the  ques- 
tions involved  in  this  appeal  were  embodied 
in  the  certlflcd  questions  to  the  supreme 
court,  which  have  been  answered  by  that 
honorable  court  favorably  to  the  contentions 
of  appellant  66  S.  W.  764,  4  Tex.  Ct.  R^. 
184.  The  nature  of  the  case  and  of  the  ma- 
terial points  are  tbere  fully  Indicated. 

It  is  insisted  by  appellees'  counsel  that 
those  portions  of  the  statutes  prohibiting,  in 
effect  the  sale  of  liquor  to  students  of  in- 
stitutions of  learning,  deprive  citizens  of 
this  state  of  their  "equal  rights,  liberty, 
property,  privileges,  and  immunities,  and 
deny  to  persons  within  this  state  the  equal 
protection  of  the  laws,  and,  as  such,  are  in 
violation  of  the  provisions  of  the  constitu- 
tion of  the  state  of  Texas  and  of  the  United 
States."  With  this  view  we  do  not  agree. 
The  mandate  in  this  case  will  be  accompa- 
nied by  a  certified  copy  of  the  opinion  of  the 
supreme  oourt 

Reversed  and  remanded. 

'IMMarlng  denied  April  (,   1901 


LABATKR  et  «L  T.  WAITEB.» 

(Ooort  of  Civil  Appeals  of  Texas.     March  8^ 

1902.) 

VBNUB-TRBSPASS— VARIANCE— LIHITATIOKS 
—PERSON  IN  PRISON. 

1.  Action  tor  injury  from  a  sheriff  moving  a 
prisoner  a  long  distance,  shortly  after  nis 
broken  leg  had  been  set  over  the  protest  of 
the  physician,  is  not  for  mere  negligeuce,  but 
for  a  b'espass,  so  as  to  allow  trial  under  Rev. 
St.  art.  1194,  in  a  county  other  than  that  of 
defendant's  residence; 

2.  Though  a  petition  allege  that  a  sheriff's 
bond  "was   conditioned  in  all  respects  as  re- 

auired  by  law,"  yet  it  having  further  alleged 
lat  it  was,  "among  other  things,  ooudltioned 
that  the  said  N.  should  wdl  and  truly  perform 
and  discharge  oil  duties  required  of  him  by 
law  as  sheriff,"  and  assigned  breach  of  this 
conditim  as  ground  of  recovery,  the  bond  con- 
taining such  condition,  which  is  broad  enough 
to  cover  the  malfeasance  complained  of,  is 
not  objectionable  on  the  ground  of  variance, 
though  it  does  not  name  all  the  speafic  condi- 
tions prescribed  by  Rev.  St.  art  4882. 

3.  One  is  "a  person  in  prison,"  within  Rev. 
St.  art.  33T3,  subd.  4,  stopping  the  running  of 
the  statute  as  to  such  person,  wiien  the  sheriff 
after  arresting  him  wrongfully  moves  him  be- 
fore his  broken  leg  is  in  proper  condition,  and 
while  he  is  confined  in  jail  awaiting  trial,  and 
while  he  is  absent  from  the  jail,  as  an  attach- 
ed witness,  in  the  custody  of  the  sheriff. 

Appeal  from  district  court  Oomanche  coun- 
ty;  N.  R.  Lindsey,  Judge. 

Action  by  Randall  Waites  against  J.  D. 
Lasater  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    AiHrmed. 

Craddock  St  Looney,  Xeyland  &  Neyland, 
J.  H.  McMillan,  and  Wynne  &  McCarty,  for 
appellants.    G.  H.  Goodson,  for  appellee. 

Sl'PlPHENS,  J.  This  suit  was  instituted 
February  17,  1899,  In  the  diatrict  court  of 
Comanche  county,  against  appellants,  who 
resided  in  Hunt  county,  as  sureties  on  a  bond 
executed  November  16,  1802,  by  Jobn  C. 
O'Keal,  as  sheriff  of  Hunt  county,  payable  to 
the  governor  and  his  successors  In  office  in 
the  sum  of  910,000,  aud  conditioned  as  fol- 
lows: "Now,  therefore,  If  the  said  John  C. 
O'Neal  shall  well  and  truly  perform  and  dis- 
charge all  the  duties  required  of  him  by  law 
as  sheriff  aforesaid  for  the  full  term  for 
which  he  is  elected,  then  this  obligatitm  shall 
be  void;  otherwise  to  remain  in  full  force 
and  effect"  The  foundation  of  the  suit  was 
a  trespass  committed  at  Proctor,  in  Coman- 
che county,  by  Nick  Keith,  a  deputy  sheriff 
under  said  O'Neal,  about  September  IS,  1893, 
under  the  circumstances  stated  in  the  opinion 
ot  this  court  reversing  a  Judgment  recovered 
by  Randall  Waites  against  the  Wells,  Fargo 
&  Obmpany's  Express  and  ottiers,  on  account 
of  the  same  trespass,  reported  in  <K>  3.  W. 
682.  Appellants  claim  the  privilege  (wliich 
was  denied  them)  of  being  Kied  in  the  coun- 
ty of  their  residence,  on  the  ground  that  the 
wrong  complained  of  was  mere  negllg«ice, 
and  net  a  trespass  within  the  meaning  of 
oar  venue  statute  (artide  1194.  Rev.  St);  hot 

*  Rehearing  denied  Mareb  tS,  un,  and  writ  ot  er- 
ror denied  by  lupreme  court. 


Digitized  by  LjOOQIC 


Tex.) 


HOUSTON,  E.  *  W.  T.  RY.  CO.  ▼.  GRUBB& 


519 


iiJa  ruling,  which  was  made  both  on  demur- 
rer and  on  hearing  the  proof,  and  1b  now 
complained  of,  was  clearly  Justified  by  the 
decision  of  th«  court  of  civil  appeals  for  the 
Fifth  district  hi  Connor  t.  Saunders,  9  Tex. 
CiT.  App.  56,  29  S.  W.  1140,  in  which  writ  of 
oTor  was  denied.  Undoubtedly  the  petlticna 
brought  the  case  within  the  principle  of  that 
decision,  and  the  evidence  introduced  on  the 
hearing  of  the  q)eclal  plea,  as  shown  by  bQl 
of  exception,  clearly  tended  to  establish  the 
allegations  of  the  petition,  as  will  be  seen 
from  the  seventh  and  eighth  sectitMiB  of  the 
bill  of  exception,  reading:  "Seventh.  That 
on  September  11,  1883,  at  or  near  Proctor, 
Comanche  county,  Texas,  the  plaintiff  escap- 
ed from  the  custody  of  Keith  by  Jumping 
from  the  window  of  the  railroad  coach  in 
which  th«y  were  traveling,  and  In  this  effort 
to  escape  the  plaintiff  broke  both  bones  of 
his  leg,  sustaining  a  compound  comminuted 
fracture;  and  on  same  day  plaintiff  was 
brought  by  some  person  to  Proctor,  and  was 
taken  charge  of  by  physicians  there,  who  set 
his  broken  leg,  and  administered  such  further 
attention  as  was  necessary.  Eighth.  On  the 
fourth  day  after  the  injury,  or  September  IB, 
1S93.  the  plaintiff  was  getting  on  well  with 
his  leg;  was  practically  free  from  pain;  had 
no  swelling,  blood  poison,  or  inflammation; 
that  on  said  date  Keith,  as  such  deputy  sber- 
Iff,  wrongfully  took  possession  of  plaintiff, 
over  the  objection  and  protest  of  the  physi- 
cian In  charge,  negligently  and  wrongfully, 
and  without  due  regard  for  plaintiff's  w^- 
fare,  bad  plaintiff  moved  to  the  train  on  the 
evening  of  September  IS,  1893,  and  placed  in 
the  baggage  car  of  sold  train;  that  plaintiff 
was  placed  in  the  car  and  transported  on  the 
same  bed  on  which  be  had  been  lying  since 
his  leg  was  first  set;  that  in  this  way  Keith 
had  plaintiff  transiwrted  from  Proctor,  Co- 
manche county,  Texas,  to  Brownwood,  Brown 
county,  Texas,  a  distance  of  forty  miles, 
where  he  was  tal^en  from  said  car  and  his 
bed,  and  placed  under  the  shade  of  a  tree, 
to  await  the  arrival  of  the  train  on  the  Santa 
F6  Railroad,  which  was  to  carry  plaintiff  on 
to  Coleman;  said  train  arrived  between  mid- 
night and  day,  and  plaintiff  was  again  by 
Keith  loaded  aboard  said  train,  and  carried 
on  to  Coleman,  arriving  there  on  the  morning 
of  September  16th,  and  after  being  loaded  in 
a  rebicle  was  carried  about  three-fourths  of 
a  mile  from  depot  to  county  Jail  of  Cole- 
man, when  plaintiff  was  by  Keith  turned 
over  to  the  authorities  of  Ooleman  county; 
that  when  jdaintiff  arrived  at  Coleman  he 
had  septic  fever,  his  leg  was  Inflamed,  and 
the  external  wound  made  when  he  Jimiped 
from  the  train,  by  the  broken  b<»e  protrud- 
ing through  the  flesh,  was  discharging  pus." 
See,  also,  Hunt  v.  Haidln.  14  Tex.  Civ.  App. 
285,  36  S.  W.  1028. 

Objection  was  made  to  the  admission  of 
the  bond  in  evidence  on  the  ground  of  vari- 
ance, and  because  it  was  more  onerous  than 
the  law  lequlred.    The  petition,  after  alleg- 


ing generally  diat  the  bond  "^was  condition- 
ed in  all  respects  as  required  by  law,"  made 
the  specific  allegation  that  it  was,  "among 
other  things,  conditioned  that  the  said  J.  C. 
O'Neal  should  well  and  truly  praform  and  dis- 
charge all  duties  required  of  him  by  law,  as 
sheriff  aforesaid,"  and  a  breach  of  this  con- 
dition was  assigned  as  ground  oC  recovery. 
It  matters  not,  therefore,  that  the  bond  de- 
clared on  did  not  name  all  the  specific  condl- 
ti<Hi8  prescribed  by  article  4892  of  the  Revis- 
ed Statutes,  since  the  condition  inserted  In 
the  bond,  and  to  which  the  breach  was  as- 
signed, was  tM«ad  enough  to  cover  them  all, 
or  at  least  the  act  of  malfeasance  complain- 
ed of. 

The  statute  of  limitation  was  interposed 
as  a  defense,  but  was  avoided  upon  the 
ground  that  appellee  was  "a  person  in  pris- 
on," as  provided  in  our  statute  on  that  sub- 
ject Rev.  St  art  8373,  subd.  4.  From 
March  17, 1894,  to  July  12,  1898.  appeUee  was 
confined  In  the  penltenthur  imder  conviction 
and  sentence  of  the  district  court  of  Hunt 
county  for  horse  theft  and  before  conviction 
had  been  continuously  confined  In  the  Jail  of 
Hunt  county  on  that  charge  from  August  4, 
1893,  till  he  was  taken  to  the  penitentiary, 
except  during  the  time  of  his  absoiee  from 
Jail  as  an  attached  witness,  when  he  was 
still  in  the  custody  of  the  sheriff  of  Hunt 
county,  through  Deputy  Keith.  It  seems  to 
us,  therefore,  that  appellee  was  to  all  In- 
tents and  pxu^ses  "a  person  In  prison,"  wheo 
the  cause  of  action  arose,  September  Ifi,  1893, 
and  that  he  so  remained  till  within  less  than 
a  year  before  the  filing  of  this  suit 

Judgment  affirmed. 

HU^'T£:R,  J.,  not  sitiJng. 


HOUSTON,  a  &  W.  T.  RT,  00.  T.  GRUBBB. 

(Oourt  of  Civil  Appeals  of  1>exaa.    March  27, 

1902.) 

(URRIBIt»-4NJURJ  TO  PA88BNQBR— DBnOCT- 
IVB  FREIOHT  PLATFORM. 
A  carrier  is  under  no  duty  to  a  passenger 
to  keep  in  a  safe  condition  the  part  of  its  depot 
platform  used,  to  his  knowledge,  exclusively 
for  handling  trei^t;  so  that  it  is  not  liable 
for  injury  received  by  him  in  stepping  through 
a  hole  in  it;  he  having  gone  there  on  a  dark 
night  tP  relieve  himself;  there  bring  no  doset 
except  across  the  track,  the  way  to  which  WW 
lighted. 

Appeal  from  district  court  Nacogdoches 
ooonty;   T.  O.  Davis,  Jndge. 

Action  by  J.  F.  Ombbs  against  the  Hous- 
ton, East  A  West  Texas  Railway  Company. 
Judgment  fov  plaintiff.  Defendant  appeals. 
Reversed. 

Baker,  Botts,  Baker  &  Lovett  and  J.  S. 
McEachln,  for  appellant  B.  B.  Lewis,  for 
appellefc 

PLDASANTS,  J.  This  suit  was  brought 
bj  aiweUee  to  recover  damages  for  persr 
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Injuries  alleged  to  baVe  been  caused  by  ibe 
negligence  of  appellant  Plaintiff's  cause  of 
action  Is  tbUB  stated  in  bis  petition:  "Tbe 
def«idant  bad  a  depot  at  L.ufkin,  Texas, 
wblcb,  witb  Its  platform  and  waiting  room, 
abutted  on  Its  line  of  railway.  It  was  used 
by  defendant  as  a  place  for  passengers  to 
get  on  and  off  Its  trains;  and  all  persons 
wbo  were  lawfully  at  said  depot  were  ac- 
customed and  authorized  by  defendant  to 
pass  over  and  along  the  platform,  whlcb  was 
at  a  height  of  seyeral  feet  from  tbe  ground 
at  all  points.  That  the  depot  was  used  as 
a  place  for  passengers  to  await  the  arrival 
of  trains,  and  the  defendant  was  botind  to 
keep  the  same  In  a  safe  condition,  and  to 
provide  lights  for  tbe  platform  and  ap- 
proaches thereto  at  night,  which  It  failed  to 
do.  That  defendant  cut  a  large  bole  In  Its 
platform  prlw  to  May  23,  1901,  and  on  said 
date  plaintiff  was  In  tbe  said  town  of  Luf- 
kin,  and  went  to  said  depot  about  twelve 
o'clock  on  tbe  night  of  said  date,  wb«e  he 
purchased  a  ticket  for  the  purpose  of  be- 
coming a  passenger  on  defendant's  train 
from  Lufkln  to  Nacogdoches;  it  being  then 
only  a  short  time  before  said  train  was  due 
to  arrive.  That  when  be  reached  the  sta- 
tion it  was  dark  and  raining,  and  the  depot 
was  only  dimly  lighted  at  one  side  and  on 
one  end,  but  on  tbe  other  side  and  other 
end  it  was  very  dark,  and  was  not  lighted 
at  all.  That  the  train  was  late,  and  It  be- 
came necessary  for  plaintiff  to  go  to  a  re- 
mote part  of  defendant's  platform,  for  the 
purpose  of  urinating,  no  place  being  pre- 
pared by  defendant  for  the  use  of  its  pas- 
sengers, and,  being  unaware  of  danger,  and 
free  from  fault  or  negligence,  started  to 
walk  across  tbe  pIatf<M-m;  and  by  reason 
of  defendant's  willful,  careless,  and  negli- 
gent disregard  of  its  duty  in  cutting  a  hole 
in  Its  platfMm,  and  willfully,  carelessly, 
and  negligently  leaving  said  bole  In  its 
platform,  and  willfully,  carelessly,  and  neg- 
ligently failing  and  refusing  to  light  its  de- 
pot at  tbe  point  where  the  hole  was  cut,  and 
at  both  sides  and  ends,  plaintiff  stepped 
into  said  bole,  and  skinned  his  leg  from  the 
knee  down,  bruised  and  sprained  his  ankle, 
broke  two  of  bis  ribs,  sustained  serious  and 
permanent  Internal  injuries.  •  •  •"  De- 
fendant answered  by  general  and  special 
exception,  general  denial,  and  by  special 
plea,  the  substance  of  which  is  as  follows; 
"That,  if  plaintiff  was  injured,  it  was  not 
through  defendant's  negligence,  but  on  ac- 
count of  his  own  want  of  care,  and  as  a  re- 
sult of  negligence  upon  bis  part,  in  this: 
Notwithstanding  the  fact  that  defendant 
had  used  due  care  in  providing  safe  ap- 
proaches and  lights  for  all  that  portion  of 
its  premises,  depot,  platform,  and  waiting 
room  where  passengers  were  reasonably  ex- 
pected to  go,  or  where  It  was  necessary  for 
them  to  go,  and  had  used  due  care  to  keep 
the  same  In  safe  condition,  yet  plaintiff, 
without  due  care,  went  upon  parts  of  de- 


fendant's premises  which  were  not  erected 
for  the  use  of  passengers,  which  plaintiff 
knew,  or  could  have  known,  by  tbe  exercise 
of  ordinary  care;  but  plaintiff,  without  light 
or  guide,  or  precaution  of  any  character, 
walked  along  the  platform  where  passengers 
were  not  expected  to  go,  and  stepped  or  fell 
off  of  the  same."  The  exceptions  were  over- 
ruled, and  a  trial  by  a  Jury  in  the  court 
below  resulted  in  a  verdict  and  Judgment 
In  favor  of  plaintiff  for  $191. 

The  evidence  adduced  by  plaintiff  on  the 
trial  of  the  case  is  as  follows:  E.  J.  Man- 
tooth  testified  for  the  plaintiff:  "I  reside  at 
Lufkln,  and  am  familiar  viith  the  depot. 
On  the  morning  after  plaintiff  claims  to 
have  been  injured,  one  of  bis  attorneys  call- 
ed me  up  over  tbe  phone,  and  requested  me  to 
go  to  the  depot  at  Lufkln  and  make  an  ex- 
amination of  tbe  platform.  I  did  so.  I 
found  a  bole  in  the  freight  platform  Just 
north  of  the  north  end  of  the  depot  It  was 
cut  out  of  some  planks  in  the  platform. 
The  platform  there  was  about  ten  feet  long, 
north  by  south.  The  hole  was  made  by 
cutting  one  of  the  planks  in  a  slanting  man- 
ner, so  that  tbe  piece  would  fit  back  without 
falling  through.  The  hole  was  about  12x18 
inches,  and  about  six  inches  from  the  end 
of  the  plank  on  the  niKth  end  of  the  plat- 
form. A  water  pipe  extended  up  from  tbe 
ground  to  the  bole,  and  the  hole  had  evi- 
dently been  left  there  In  order  to  use  the 
pipe  and  water  in  case  of  fire.  The  plat- 
form is  about  four  feet  from  the  ground, 
and  Is  situated  on  the  nortb  end  of  the 
depot,  between  a  side  track  and  a  spur 
track.  The  passenger  departments  and 
waiting  rooms  are  on  the  south  end  of  tbe 
depot.  The  ticket  office  and  general  office 
of  the  agent  are  between  the  freight  de- 
partment and  the  passenger  departments  of 
the  depot  Tickets  are  sold  on  the  south 
side  of  the  agent's  office,  through  windows 
opening  into  the  waiting  rooms.  There  are 
no  urinals  about  the  depot  The  hole  In 
the  platform  was  open  the  next  morning 
after  Gmbbs  was  injured.  I  have  resided 
In  Lufkln  since  the  town  was  built,  and  have 
often  taken  passage  at  defKidanfs  depot 
I  have  never  known  passengers  to  use  the 
portion  of  the  depot  platform  on  tbe  nortb 
side  of  the  depot  wh»e  X  found  the  bole. 
It  could  be  used  by  passengers  if  they  went 
up  the  steps  at, the  northeast  comer  of  the 
wareroonr,  and  then  around  the  building 
along  the  platform  to  the  waiting  room. 
This  would  be  out  of  the  way,  and  not  the 
usual  and  customary  way  that  passengers 
go.  They  either  go  up  the  steps  at  the 
southeast  comer  of  tbe  platform,  or  else 
step  from  the  ground  upon  tbe  platform  at 
the  ticket  office,  where  the  platform  is  low. 
I  have  never  known  the  platfonn  where 
plaintiff  says  he  was  hurt  to  be  used  for  any 
other  purpose  than  the  handling  of  freight. 
The  depot  building  is  about  ninety  feet  long. 
The  place  where  plaintiff  claims  to  have 
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been  hurt  Is  ab<mt  eighty  feet  from  that 
part  of  the  building  between  the  white  wait- 
ing room  and  the  southeast  comer  of  the 
platform.  The  roof  of  the  depot  extends 
out  over  the  platform'.  The  electric  light 
lights  up  the  entire  eastern  and  southern 
side  of  the  bnlldlng.  It  giyes  ample  Ught 
for  the  purpose  of  lighting  the  depot  and 
platform,  and  the  apinroaches  necessary  for 
passengers  in  going  to  and  from  the  depot. 
The  ground  around  the  south  end  and  east- 
em  side  of  the  depot  is  level.  There  is  a 
light  on  the  corner  of  the  square  southeast 
of  the  depot  across  the  street  from  It  and 
another  southwest  of  the  depot  on  the  street 
These  lights,,  with  the  light  at  the  depot, 
light  up  that  portion  of  the  street  and  the 
buildings  sufficiently  for  any  ordinary  pur- 
pose." The  plalntlfr  testified:  "On  the  23d 
of  last  May  I  went  from  this  place  [Nacog- 
doches] to  Lufkln,  reaching  there  about 
2:30  In  the  evening.  I  got  through  with 
my  business  that  evening,  and  that  night 
near  twelve  o'clock,  I  went  over  to  defend- 
ant's depot  for  the  purpose  of  securing  a 
ticket  and  taking  passage  back  to  Nacog- 
doches. Soon  after  reaching  the  depot  I 
procured  a  ticket.  There  were  some  women 
and  children  In  the  waiting  room,  lying 
abont  on  the  flow.  I  suppose  it  was  about 
midnight  The  train  was  due  at  one  o'clock 
a.  m.  As  the  depot  was  somewhat  crowd- 
ed, I  went  out  on  the  platfomr,  laid  down 
on  some  trunks,  and  went  partially  to  sleep. 
I  was  awakened  by  the  porter  moving  the 
trnnks,  and  lit  my  pii)e  and  walked  from 
the  platform  at  the  south  end  of  the  depot 
up  on  the  platform  on  the  east  side;  and, 
feeling  a  call  of  nature,  I  turned  to  my  left 
or  the  west  around  the  north  end  of  the 
depot  I  noticed  some  kegs  and  boxes  sit- 
ting next  to  the  northeast  comer  of  the  de- 
pot on  the  platform,  found  my  way  between 
theae  kega  and  boxes,  and  went  in  a  west- 
erly direction  several  steps,  when  suddenly 
and  very  unexpectedly  I  stepped  Into  a  hole 
in  the  platform,  which  caused  me  to  fall, 
and  I  struck  some  hard  substance  on  the 
ground.  I  wrenched  my  left  ankle,  skinned 
and  bruised  my  left  leg,  broke  two  or  three 
of  my  ribs,  and  received  other  injuries.  I 
thonght  at  the  time  it  would  prove  fatal 
and  that  I  would  die.  I  wanted  to  get 
word  to  my  wife,  and  as  soon  as  I  could 
I  got  np  and  went  around  the  depot  on  the 
west  side,  coming  np  to  the  platform  on  the 
south  end,  where  I  originally  started.  It 
was  very  dark,  and  I  was  very  cautious  In 
going  around  the  north  end  where  I  fell. 
I  was  looking  up  at  the  time  to  see  that  I 
kept  under  the  roof,  and  out  of  the  rain. 
It  was  misting  rain  at  the  time.  I  was  also 
feeling  along  cautiously  with  my  right  foot 
to  keep  from  stepping  oS  the  platform.  It 
was  my  left  foot  that  went  Into  the  hole. 
When  I  got  back  to  the  south  end  of  the 
depot  Mr.  Watts  suggested  that  we  go  and 
see  where  I  felL    I  went  with  bim  and  Mr. 


Elder,  and  showed  them  where  I  felL  I 
showed  either  Mr.  Watts  or  Mr.  Elder  the 
hole  I  stepped  into.  I  am  positive  that  I 
did.  I  have  suffered  not  only  directly  from 
the  breaking  of  my  ribs,  but  also  from  otber 
internal  injuries.  My  respiration  has  nut 
been  good.  My  left  hip  has  hurt  me  mwc 
or  less.  My  side  still  hurts  me,  and  my 
general  health  has  not  been  good  since  I 
was  hurt  I  have  not  been  able  to  work 
over  half  the  Ume,  and  only  a  few  days  ago 
I  had  fever.  I  had  Dr.  Oampbell,  of  Na- 
cogdoches, treat  me.  I  am  not  sure  as  to 
the  amount  of  my  doctor's  bill,  but  think  It 
was  sixteen  or  seventeen  dollars.  I  have 
been  at  Lufkln  a  number  of  times  during 
the  past  two  or  three  years.  The  waiting 
room  for  white  passengers  is  on  the  south- 
east comer,  and  that  for  colored,  on  the 
southwest  comer  of  defendant's  depot.  The 
ticket  office  is  north  of  and  next  to  the 
waiting  room.  The  freight  room  is  on  the 
north  end  of  the  building,  the  ticket  office 
being  between  the  waiting  room  and  the 
freight  room.  That  portion  of  the  platform 
on  the  south  and  east  of  the  depot,  and  next 
to  the  waiting  room.  Is,  I  snppose,  about 
two  feet  from  the  ground;  but  in  going 
north  on  the  east  side  of  the  depot  the  plat- 
form makes  a  gradual  rise  until  it  reaches 
a  height  of  about  four  feet  The  place 
where  I  fell  from  is  some  sixty  or  sevmty 
feet  north  from  the  door  to  the  white  wait- 
ing room.  I  knew  that  the  south  end  of  tlie 
depot  was  constructed  for  passengers,  and 
that  the  higher  or  elevated  part  of  the  plat- 
form on  the  north  was  constructed  for  the 
handling  of  freight.  I  am  positive  I  showed 
either  Rev.  Mr.  Watts  or  Mr.  Blder— the 
one  that  held  the  lantern— that  I  stepped 
Into  a  hole.  I  never  told  any  one  that  I 
fell  against  the  bumper  posts.  I  had  been 
on  the  north  end  of  the  platform  several 
times  before  I  was  injured.  I  do  not  know 
that  I  had  ever  been  on  that  particular  part 
from  which  I  fell,  but  while  waiting  there 
for  trains  I  had,  on  several  occasions,  walk- 
ed up  and  down  the  east  edge  of  the  plat- 
form that  was  used  in  handling  freight. 
This  was  In  the  daytime,  and  each  time  they 
usually  had  freight  boxes  and  things  of 
that  kind  piled  up  along  there.  It  was  very 
dark,  and  I  could  not  see  the  bole,  the  edge 
of  the  platform,  or  anything  of  the  kind. 
I  went  there  to  urinate.  I  am  not  sure  how 
wdl  the  lantern  next  to  the  waiting  room 
was  lighted.  I  think  It  was  dimly  lighted, 
with  an  ordinary  glass  case.  It  gave  no 
light  on  the  north  side,  where  I  fell." 

Defendant  established  by  uncontradicted 
evidence  that  the  portion  of  its  platform  on 
which  plaintiff  received  his  Injuries  was 
about  80  feet  distant  from  the  waiting  room 
of  Its  depot  and  was  constracted  and  used 
solely  for  the  purpose  7>t  haadUng  freight, 
and  was  never  used  by  passengers  hr  alight- 
ing from  or  in  getting  on  trains,  nor  In  go- 
ing to  and  from  the  passenger  depot  and 
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was  not  a  place  to  which  passengers  or  the 
public  would  naturally  or  ordinarily  resort 
The  defendant  had  a  closet  for  the  use  of 
passengers  situate  across  Its  track  from  the 
passenger  depot,  and  about  SO  or  40  feet  dis- 
tant. There  was  no  light  at  this  closet,  but 
none  was  necessary,  as  the  electric  light  aa 
the  comer  of  the  waiting  room  and  another 
at  the  shop,  about  160  feet  west  of  the  depot, 
kept  the  way  to  the  closet  sufficiently  light- 
ed, so  that  any  person,  by  ordinary  observa- 
tion, would  see  it  Defendant's  passenger 
trains  stopped  at  the  southwest  corner  of 
the  platform  to  receive  and  discharge  pas- 
sengers. We  think  these  facts  wholly  fall  to 
show  any  negligence  on  the  part  of  the  de- 
fendant that  would  entitle  plalntlCT  to  re- 
cover for  the  Injuries  received  by  him.  No 
duty  devolved  uiK>n  the  defendant  to  keep 
that  portion  of  its  depot  platform  or  grounds 
not  Intended  for  the  use  of  passengers,  and 
to  which  they  would  not  ordinarily  resort 
lighted.  Railroad  Co.  v.  Bamett  (Tex.  Civ. 
App.)  47  S.  W.  1088;  Roswadosfskle  v.  Rail- 
way Co.  (Tex.  Civ.  App.)  20  S.  W.  8T2.  As  to 
that  iK>rtlon  of  its  platform  which  was  used 
only  for  the  purpose  of  handling  freight  and 
not  Intended  for  the  use  of  passengers,  the 
defendant  was  under  no  obligation  to  any 
person  who  had  knowledge  of  the  purpose 
for  which  the  platform  was  used  to  exer- 
cise ordinary  care  to  keep  the  same  la  safe 
condition.  This  obligation  rested  upon  de- 
fendant only  as  to  Its  servants,  and  to  per- 
sons who  might  use  said  platform  by  its  ex- 
press or  Implied  invitation.  Dobbins  v.  Rail- 
road (».  (Tex.  Sup.)  41  S.  W.  62,  38  L.  R.  A. 
573,  66  Am.  St  Rep.  8o0;  Shear.  &  R.  Neg. 
i  410.  The  plaintiff  testifies  that  he  knew 
the  platform  on  which  he  was  hurt  was  con- 
structed and  used  for  the  handling  of  freight 
He  had  been  at  defendant's  depot  a  number 
of  times  before  be  was  injured,  and  freight 
was  usually  piled  on  that  portion  of  tiie  plat- 
form. He  had  on  several  occasions,  while 
waiting  for  the  train,  walked  along  the  east 
edge  of  the  platform,  but  does  not  remembeir 
that  he  was  ever  on  that  particular  part 
from  which  be  fell.  There  Is  nothing  In  the 
evidence  from  which  consent  or  Invitation  by 
the  defendant  to  use  this  platform  by  pas- 
sengov  can  be  Implied,  but  on  the  contrary, 
the  evidence  negatives  any  such  consent  or 
invitation.  The  defendant  having  violated 
no  duty  which  It  owed  to  the  plaintiff,  it  Is 
not  liable  for  the  injuries  received  by  him, 
and  the  court  below  erred  la  refusing  to  in- 
struct the  Jury  to  return  a  verdict  for  the 
defendant  Having  reached  the  conclusion 
that  there  Is  no  evidence  In  the  record  to  sus- 
taiit  a  v^dlct  for  the  plaintiff,  it  becomes 
unnecessary  for  us  to  consider  the  remaining 
assignments  of  error.  The  evidence  in  the 
case  which  is  admitted  by  plaintiff  to  be 
true  shows  that  the  defendant  was  not  gdlty 
of  any  negligence  which  caused  or  contrib- 
uted to  plalntllTs  injury. 


The  Judgment  of  the  court  below  is  re- 
versed, and  Judgment  Is  here  rendered  for 
the  appellaat    Reversed  aad  rendered. 


TEXAS  &  N.  O.  B.  CO.  r.  BIGHAM  et  al. 

(Court  of  Civil  Appeals  of  Texas.    March  19, 

1902.) 

CARRIERS— DELAY  IK  DBLIVKRT— PLBAOtNa 
DAMAGES. 
A  complaint  against  a  carrier  for  delay  in 
delivering  a  shipment  of  rice,  alleging  the  dif- 
ference between  its  value  as  delivered  and  as 
it  should  have  been  delivered,  and  praying  for 
such  difference  as  damages,  is  suffldeut 
though  such  damages  be  special  damages  be- 
cause of  the  rice  being  wet  when  delivered  to 
the  carrier. 

Appeal  from  Jefferson  county  court;  Geo. 
C.  O'Brien,  Judge. 

Action  by  Blgham  Bros,  agabist  the  Texas 
&  New  Orleans  Railroad  Company.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

Baker,  Botts,  Baker  &  Lovett  and  Watts, 
Chester  &  Ellison,  for  appellant 

NEILL,  J.  The  appellees,  plaintiffs  be- 
low, alleged  In  their  petltltm  that  on  the  23d 
day  of  November,  1900,  they  delivered  to  the 
Gulf  &  Interstate  Railway  Company  of  Tex- 
as 198  sacks  of  rough  rice,  at  Fennett.  a 
station  on  said  road,  to  be  transported  thence 
to  the  town  of  Beaumont  and  there  deliver- 
ed to  the  Beaumont  Rice  Mills;  that  said 
railway  company  promptly  carried  the  ship-, 
ment  of  rice  from  Fennett  to  Beaumont  and 
there  delivered  the  seme  to  the  Texas  & 
New  Orleans  Railroad  Company,  appellant 
a  connecting  carrier,  which  undertook  and 
promised  to  carry  the  rice  over  its  road,  and 
promptly  deliver  it  to  the  Beaumont  Rice 
Kills;  that  after  receiving  the  shipment 
appellant  wrongfully  and  negligently  carried 
and  delivered  It  to  the  Atlantic  Rice  Mills 
Company,  where  it  vnongfully  and  negligent- 
ly withheld  the  entire  shipment  of  rice  from 
the  Beaumont  Rice  Mills  until  the  22d  day  of 
December,  1900,  on  which  date  appelant 
carried  and  delivered  the  rice  to  the  Beau- 
mont Rice  Mills,  and  there  received  as  its 
consideration  for  sudi  transportation  charges 
the  sum  of  f5;  that  the  rice  was  sound  and 
In  good  condition  when  it  was  received  by 
appellaat  for  transportatlbn  over  its  line,  but 
when  finally  delivered  to  the  Beaumont  Rice 
Mills  It  was,  by  reason  of  Its  having  become 
wet  sUioe  Its  delivery  to  the  Gulf  &  Inter- 
state Railway  0>mpany  at  Fenn^t,  and 
while  In  transit  greatly  damaged,  aad  Ite 
market  value  greatly  d^Nredated;  that  when 
ddlvered  by  appellant  to  the  Beaumont  Rice 
Mills  the  rice  was  naiklewed,  sour,  partly  rot- 
ten, and  unfit  for  sale.  So  that  the  aggre- 
gate net  nmrket  value  of  the  entire  ship, 
ment  when  delivered  to  the  Beaumont  Rice 
MlUs,  wu  only  f»ej)l,  which  Is  |301.fil  less 
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than  tbe  rice  would  have  been  worth  on  the 
market  at  Its  destination  bad  It  been  safely 
carried  and  promptly  delivered.  After  ex- 
cepting to  the  petition  and  filing  a  general 
denial,  appellant  answered  specially  that  tbe 
rice  was  loaded  by  appellees  at  Feunett  dur- 
ing a  heavy  rain,  and  was  wet  and  damp 
when  received  by  it  from  tbe  Gulf  &  Inter- 
state Railway  Company,  and  was  then  dam- 
aged, which  was  caused  by  the  dampness 
resulting  from  being  loaded  during  the  rain. 
The  cause  was  tried  without  a  jury,  and  the 
trial  resulted  in  a  Judgment  against  appellant 
In  favor  of  appellees  for  $300,  from  which 
It  bas  appealed. 

It  is  urged  under  the  first  assignment  of 
error  that  as  the  petition  alleged  the  goods 
were  shipped  in  good  condition,  and  became 
damaged  by  reason  of  appellant's  neglect 
during  transportation,  appellees  cannot  re- 
cover under  evidence  showing  that  they  were 
ataipped  in  a  bad  and  precarious  condition, 
necessitating  unusual  promptness  in  delivery 
In  order  to  prevent  damage,  because  (1)  the 
case  made  would  be  for  special  damage,  not 
ordinarily  the  result  of  delay,  and  (2)  would 
be  at  variance  witb  the  cause  pleaded. 

Under  the  allegations  in  appellees'  petition, 
as  is  seen  from  tbe  statement  of  tbe  case, 
appellant  undertook  and  promised  to  carry 
the  rice  over  its  road,  and  promptly  deliver 
it  to  the  Beaumont  Rice  Mills,  and  after  re- 
ceiving it  in  good  condition  it  wrongfully 
and  negligently  withheld  tbe  shipment  from 
the  mills  untU  the  2d  day  of  December,  1900, 
which  was  30  days  after  It  was  received 
and  should  have  been  delivered.  As  to  the 
condition  of  tbe  rice  when  delivered,  the  tes- 
timony is  conflicting.  According  to  that  of 
appellees,  it  was  kept  dry,  and  not  taken 
from  their  wagons,  where  it  was  covered 
with  good  tarpaulins,  amply  protected  from 
the  rain,  and  not  loaded  on  the  car  of  the 
Gulf  &  Interstate  Railway  until  tbe  rain  was 
over,  and  that  it  was  dry  and  in  good  condi- 
tion when  unloaded  from  tbe  wagons  and 
loaded  upon  tbe  railroad  car.  On  the  con- 
trary, appellant's  witnesses  testified  that  tbe 
rice  was  taken  from  tbe  wagons  and  placed 
upon  the  car  by  appellees'  servants  during  a 
heavy  rain,  to  which  it  was  exposed  during 
Bwib  removal;  that  the  car  in  which  it  was 
loaded  was  dry  and  secure  against  rain. 

If  the  weight  of  testimony  were  to  be  de- 
termined by  tbe  number  of  witnesses,  it 
would  prqwnderate  In  favor  of  appellant. 
But  In  weighing  testimony  that  of  a  greater 
number  of  witnesses  does  not  necessarily  out- 
weigh that  of  a  lesser.  The  test  is  truth, 
not  numbers.  It  Is  for  the  Jury,  or,  in  its 
absence,  the  trial  judge,  to  aift  the  testi- 
mony, and  from  it  find  the  truth  and  deter- 
mine the  israaUe  tacts.  When  this  has  been 
done  by  the  trial  court,  and  its  findings 
crystallized  into  a  judgment,  it  will  not  be 
disturbed  on  appeal,  if  there  is  evidence  rea- 
sonably Boffldent  to  sustain  it  Pacts  upon 
which  a  judgment  rests  are  determined  by 


the  court  which  renders  the  Judgment  upon 
tbem,  not  by  tbe  one  which  reviews  it  upon 
appeal.  It  only  looks  to  see  whether  there 
is  any  testimony  from  which  tbe  facts  enter- 
ing into  the  Judgment  could  be  found.  If  it 
sees  such  testimony  as  reasonably  tends  to 
support  the  findings  of  the  lower  court,  its 
duty  as  to  the  facts  Is  at  an  end.  Such  tes- 
timony we  have  found  in  the  record  before 
us.  The  trial  court  has  weighed  it  for  the 
purpose  of  determining  tbe  question  "wet  or 
dry,"  and  has  said  the  rice  was  dry  and  in 
good  condition  when  appellant  received  It, 
and  became  wet  afterwards,  and  was  In  a 
damaged  condition  when  delivered  to  tbe 
Beaumont  Rice  Mills.  There  was  at  least 
evidence  from  which  the  trial  court  could 
have  made  these  findings,  and.  If  necessary 
to  sustain  its  Judgment,  it  should  be  pre- 
sumed in  its  favor  that  It  did  so  find. 

But  there  is  another  combination  of  facts 
that  might  have  been  found  by  tbe  court, 
warranted  by  the  evidence,  which.  In  our 
opinion,  would  sustain  the  Judgment.  It 
may  have  found  (1)  that  tbe  rice  was  expos- 
ed to  the  rain  and  became  wet  during  the 
time  It  was  transferred  from  the  wagons  to 
the  car;  (2)  that,  if  tbe  appellant  bad 
promptly  transported  and  delivered  it,  it 
would  not  have  become  damaged  from  the 
dampness:  (3)  that  tbe  appellant  negligent- 
ly failed  to  transport  and  deliver  It  within 
a  reasonable  time;  and  (4)  that  In  conse- 
quence of  such  negligence  the  rice  was  in  a 
damaged  condition  when  delivered.  But  ap- 
pellant says  that  such  findings  would  make  a 
case  of  special  damages,  not  ordinarily  the 
result  of  delay,  and  would  be  at  variance 
with  cause  pleaded. 

Where  goods  are  delivered  in  a  depreciated 
condition  attributable  to  causes  for  which 
the  carrier  is  responsible,  the  measure  of 
damages  is,  ordinarily,  the  difCerence,  If  the 
cost  of  transportation,  as  in  this  case,  has 
been  paid,  between  the  value  as  actually  de- 
livered and  as  th^  should  have  been  deliv- 
ered, with  Interest.  These  damages  are  such 
as  the  law  Implies  or  presumes  to  have  ac- 
crued from  tbe  wrong  complained  of,  and 
are  sxuA  as  might  have  been  reasonably  con- 
templated by  tbe  parties  to  fiow  from  the 
negligent  failure  of  the  appellant  to  perform 
its  contract  to  deliver  tbe  goods  within  a  rea- 
sonable time.  Such  ore  denominated  general 
damages,  and  need  not  be  specially  pleaded 
In  order  to  prove  tbem.  But,  whether  con- 
sidered general  or  special,  it  can  make  no 
difference,  so  far  as  this  case  is  concerned; 
for  tbe  difference  between  the  value  of  the 
goods  as  actually  delivered  and  as  they 
should  have  beat  delivered  was  pleaded,  and 
such  difference  In  value  prayed  for  as  dam- 
ages. 

,  Therefore,  in  our  opinion.  It  can  make  no 
difference  upon  what  theory  the  ootirt  found, 
—whether  ^e  rice  was  wet  when  delivwed 
to  appellant  or  became  m  afterwards,— its 
judgment  finds  support  la  tbe  evidenoe;  for 
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the  negligent  failure  of  appellant  to  deliver 
to  the  consignee  is  the  proximate  canse  of 
the  injury  to  the  goods  and  their  conse- 
qnent  depreciation  In  value. 

What  we  have  said  disposes  of  all  the  as- 
signments of  error,  and,  we  think,  demon- 
strates that  none  is  well  taken.  Therefore 
the  judgment  Is  affirmed. 


COTTON  STATES  BLDG.  CO.  ▼.  PEIGH- 

TAIi  et  nx. 

(Court  of  Ciril  Appeals  of  Texas.    March  15, 

1902.) 

USURT— RECOVESY  OF  PBNAiyTT— BURDEN  OT 
PROOF. 

1.  Where  usurious  interest  Is  paid,  but  the 
priudpal  debt  is  unpaid,  penalty  for  usury  can 
be  recovered  odIt  on  what  remains  after  ex- 
tinguisliment  of  tne  debt  by  application  of  such 
paid  interest. 

2.  Defendant,  alleging  that  the  contract  sued 
on,  which  on  its  face  made  defendant  a  stock- 
holder in  and  borrower  of  plaintiff  building 
and  loan  association,  was  but  a  sdieme  to  cov- 
er up  usury,  and  that  the  contract  was  purely 
a  loan,  has  the  burden  of  proof. 

Appeal  from  district  court,  Lamar  county; 
y.  W.  Hale,  SpecUl  Judge. 

Action  by  the  Cotton  States  Building  Com- 
pany against  J.  B.  Peightal  and  wife.  Judg- 
ment tor  defendants,  and  plaintiff  appeals. 
Reversed. 

Moore,  Park  &  Birmingham,  for  appel- 
lant, liightfoot.  Long  &  Wortham,  for  ap- 
pellees. 

BOOKHOUT,  J.  Appelant,  Cotton  States 
Building  Company,  brought  this  suit  In  the 
district  court  of  Lamar  county,  Tex.,  against 
J.  B.  and  Nettie  Peightal,  for  an  amount 
alleged  to  be  due  It  for  the  construction  of 
certain  Improvements  on  a  lot  In  Ennls,  Tex., 
owned  by  them,  and  praying  for  a  fore- 
closnre  of  a  contract  and  mechanic's  lien  on 
said  lot  and  improvements.  Appellant  al- 
leged that  It  was  a  mutual  building  and  loan 
association.  Incorporated  under  the  laws  of 
Texas,  and  that  by  the  by-laws  made  for 
the  government  of  Its  affairs  It  was  provided 
that  any  per8<m  might  become  a  shareholder 
In  the  same  by  complying  with  the  by-laws 
governing  the  issuance  of  shares,  and  all  of 
the  holders  of  shares  in  said  company  should 
be  entitled  to  a  loan  of  950  on  each  share 
held  by  him,  such  loan  to  be  secured  by  a 
first  lien  of  real  estate;  that  It  was  further 
provided  that  If  any  shareholder  should  fail 
to  pay  the  Interest  on  his  loon,  his  regular 
monthly  Installments  tor  three  months,  or 
In  any  way  fail  to  comply  with  his  contract, 
the  company  might  c(Hnpel  the  payment  of 
principal.  Interest,  and  dues  by  proceeding 
to  fweclose  the  Hen  or  other  securities,  which 
should  at  once  become  due  and  payable. 
Appellant  alleged,  further,  that  Nettle  Peigh- 
tal, being  the  owner  of  10  shares,  of  Au- 
gust 5,  1892,  series,  and  being  desirous  of 
erecting  certain  improvements  on  a  lot  own- 


ed by  her  In  Ennls,  Tex.,  made  and  entered 
Into  a  contract  with  appellant  to  c<mstruct 
the  same,  by  the  terms  of  which  appellant 
agreed  to  cause  said  improvements  to  be 
made,  and  appellees  promised  to  pay  there- 
for the  sum  of  9500,  upon  the  maturity  of 
said  shares  In  said  company, '  and  further 
agreed  to  pay  the  sum  of  $3.50  per  month 
on  their  10  shares  in  said  company,  and 
94.16%  per  month  as  interest  on  said  9500, 
on  the  5th  day  of  each  month.  Appellant 
alleged  that  it  had  constructed  the  house 
and  Improvements  according  to  contract  and 
that  appellees  had  failed  and  refused  for 
more  than  three  months  to  pay  the  monthly 
interest  and  dues.  Appellees,  defendants  In 
the  court  below,  filed  a  general  dailal,  and 
by  special  answer  pleaded  under  oath  nsury, 
setting  up  that  the  contract  sued  on  was 
gotten  up  as  a  scheme  and  a  device  to  cover 
up  usury  and  to  exact  a  higher  rate  of  in- 
terest than  allowed  by  law,  and  did  have 
such  effect;  that,  as  an  Inducement  to  de- 
fendants to  enter  Into  the  contract,  plaintiff 
held  out  to  them  through  Its  agents  and 
printed  circulars  that  by  taking  10  ihareB 
of  stock  they  could  borrow  9500,  with  which 
to  bu}'  a  home;  that  the  stock  was  necessary 
to  obtain  the  loan,  but  that  every  monthly 
payment  on  the  stock  would  reduce  the  prin- 
cipal of  the  debt  each  month;  that  no  loan 
could  or  would  extend  beyotid  six  years;  and 
that  then  the  debt  would  be  paid.  Induced 
by  such  promises  and  agreements,  they  en- 
tered into  the  contract  to  pay  9500,  secured 
It  by  a  Hen  on  their  homestead,  and,  as  a 
part  of  the  same  transaction,  subscribed  for 
10  shares  of  stock,  which  stock  remained  in 
their  possession  only  long  enough  to  be  re- 
transferred  and  returned  to  plaintiff,  where 
it  bad  been  since.  Defendants  did  not  want 
any  Investment  In  stock,  but  took  same  to 
obtain  loan,  and  because  loan  could  not  be 
gotten  otherwise,  and  that  the  contract  was 
a  loan  contract  purely,  and  so  known  and 
understood  by  plaintiff;  that  the  contract 
was  entered  into  September  26,  1892,  while 
defendants  were  compiled  to  pay  on  Angust 
6,  1892,  921  and  911,  and  on  September  5. 
1892,  97.70,  and  a  like  sum  regulariy  on  the 
5th  day  of  each  succeedhig  month;  that  these 
payments  were  entered  by  plaintiff  in  a  book 
fnmlshed  by  It,  and  It  amilled  94.20  on  the 
Interest  and  93.50  on  the  stock;  that  plain- 
tiff failed  and  refused  to  apply  payments  on 
stock  to  reductloh  of  principal  debt  as  had 
been  agreed,  but  demandM  same  amount  of 
Interest  on  last  month  as  on  first  and  dur- 
ing said  seven  years  plaintiff  demanded  and 
collected  more  than  10  per  centum  per  annum 
interest  ob  Its  loan,  having  collected  the  total 
sum  of  9650.10.  Appellant  filed  supplemental 
petition,  denying  the  charge  that  the  con- 
tract was  usurious,  or  was  a  scheme  to  cover 
up  usury,  and  pleading  limitation  as  to  re- 
covery of  a  penalty  for  recovering  usurious 
Interest;  to  which  pleading  a^eUeea  replied 
by  supplemental  answer.     A  trial  was  had 
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before  a  Jarj,  and  resulted  in  a  verdict  for 
appellees  for  $100,  whereupon  the  court  en- 
tered a  Judgment  In  favor  of  appellees  a^falnst 
appellant  for  $100,  and  canceling  the  me- 
chanic's lien,  and  for  all  costs  of  suit  Aj)- 
pellant  moved  for  a  new  trial,  which  was 
overruled,  gave  notice  of  appeal,  filed  an  ap- 
peal bond,  assigned  errors,  and  now  brings 
the  case  to  this  court  for  revision  of  errors. 

1.  Appellant's  third  assignment  of  error 
complains  of  the  following  charge:  "If  you 
brieve  from  the  evidence  adduced  that  the 
contract  sued  on  was  obtained  by  a  false  or 
fraudulent  scheme  or  device,  for  the  purpose 
of  evading  the  usury  law  on  the  part  of  the 
plaintur,  its  ofiScers,  or  agetats,  which  In- 
duced defendants  to  enter  Into  the  contract, 
and  that  more  than  10  per  cent  per  annum 
was  charged  as  interest  for  the  use  of  loaned 
money,  it  wonld  be  usurious,  and  the  de- 
fendants would  be  entitled  to  recover  from 
plaintiff  double  the  amount  of  the  whole  sum 
of  money  paid  on  interest;  and  In  that  event 
you  will  ascertain  from  the  evidence  what 
amount  of  money  (if  any)  has  been  paid  as 
interest  by  defendants  to  plaintiff,  and  double 
the  amount  so  ascertained,  to  which  yon  will 
add  all  the  payments  made  on  said  debt  (It 
any)  by  defendants  to  plaintiff  on  the  orig- 
inal debt,  other  than  Interest  paid,  and  add 
these  several  Items  together,  and  give  the 
defendants  credit  for  the  combined  amount; 
if  it  l8  less  than  the  amount  due  to  plain- 
tiff, return  a  verdict  in  favor  of  plaintiff  for 
the  amonnt  of  difference;  but  If  the  amount 
you  ftnd  the  defendants  are  entitled  to  credit 
for,  as  above  stated,  exceeds  the  amount  due 
to  the  plaintiff  on  the  contract  sued  an,  you 
will  return  a  vwdlct  for  the  defendalits  for 
the  difference."  This  charge  Is  error.  It  al- 
lows the  defendants  to  recover  the  penalty 
for  all  usurious  Interest  paid,  although  the 
principal  debt  due  I^  them  to  plaintiff  was 
unpaid.  Where  usurious  Interest  is  paid  by 
a  debtor  It  will  be  applied,  first,  to  the  ex- 
tinguishment of  the  principal  sum  due,  and 
this  sum  must  be  paid  before  the  debtor  can 
recover  the  penalty  denounced  by  statute. 
Association  v.  Blering,  86  Tex.  476,  25  S. 
W.  622,  26  S.  W.  39.  Defendants  were  en- 
titled to  recover  the  penalty  stipulated  by 
statute  on  all  usurious  interest  paid  In  excess 
of  the  principal  debt  owed  by  them  to  the 
loan  company. 

2.  Complaint  iq  made  of  the  first  clause  ot 
the  charge.  In  that  It  does  not  conform  to 
the  Issues  raised  by  the  pleadings  and  proof. 
Upon  the  face  of  the  contract  sued  up<m,  the 
defendants  occupied  the  dual  relation  to  the 
rampany  of  shareholder  and  of  borrower. 
These  rdatlMis  are  not  inconsistent,  and,  if 
the  contract  is  what  It  purports  to  be  on  its 
face,  the  obligation  should  be  enforced.  De- 
fendants, however,  alleged  that  the  contract 
waa  but  a  scheme  or  device  to  cover  up 
nsury,  and  that  in  truth  the  contract  waa 
pnrdy  a  loon  to  her  by  the  company,  and 
was  eo  understood  by  It.    The  cba^e  should 


have  presented  the  Issues  made  by  the  plead- 
ings upon  which  evidence  had  been  intro- 
duced. The  Issue  as  to  whether  the  con- 
tract was  a  scheme  or  device  to  cover  up  a 
usurious  transaction  should  have  been  clear- 
ly presented  to  the  jury.  Upob  this  Issue 
the  burden  of  proof  was  upon  the  defendants, 
and  the  jury  should  have  been  so  Instructed. 
For  the  error  Indicated,  the  Judgment  is 
reversed  and  the  cause  remanded.  Reversed 
and  remanded. 


TEXABKANA  &  FT.  S.  BY.  00.  r.  TEXAS 

&  N.  O.  R.  CO.  et  al.i 

(Court  of  Civil  Appeals  of  Texas.     March  5, 

1902.) 

RAILROADS— ULTRA  VIRES— BUILDINQ  TRACKS 

IN    HIGHWAY  —  PERMISSION    OP 

COUNTY— USE  BY  OTHERS. 

1.  That  the  act  of  a  railroad  company  in 
building  a  certain  spur  traclc  was  ultra  vires 
doos  not  justify  an  entry  on  such  tracic  by  an- 
other railroad. 

2.  Where  a  lumber  company  and  a  railroad 
construct  a  spur  track  from  the  former's  prem- 
ises to  the  Tatter's  line,  the  former  has  no 
right  to  authorize  a  use  of  the  spur  by  an- 
other railroad. 

3.  The  commissioners'  court  of  a  county  has 
authority  to  grant  a  railroad  a  right  to  build 
a  track  in  a  public  road  or  highway. 

4.  A  city  has  a  right  to  grant  a  railroad  com- 
pany a  right  to  lay  a  track  in  a  street. 

5.  Where  a  city  authorizes  a  railroad  to  lay 
a  track  in  a  street,  it  may  uot  thereafter, 
without  consent  of  such  railroad,  authorize  an- 
other railway  to  use  the  track. 

Appeal  from  district  court,  Jefferson  coun- 
ty;  Stephen  P.  West,  Judge; 

Suit  by  the  Texarkana  &  Ft.  Smith  Rail- 
way (Company  against  the  Texas  &  New  Or- 
leans Railroad  Company  and  others.  From 
a  decree  for  defendants,  complainant  ap- 
peals.   Modified. 

Greer,  Greer  &  Nail,  for  appellant.  J.  W. 
Terry,  F.  J.  &  R.  C.  Duff,  Baker,  Botts, 
Baker  &  Lovett,  Watts,  Chester  &  Ellison, 
O'Brien,  Bordages  &  O'Brien,  and  Geo.  C. 
O'Brien,  for  appellees. 

FLY,  J.  This  Is  a  suit  Instituted  by  the 
Texas  &  New  Orleans  Railroad  Company  to 
enjoin  the  Texarkana  &  Ft  Smith  Rail- 
way Company,  the  Beaumont  Wharf  &  Ter- 
minal Company,  and  the  Beaumont  Lumber 
Company  from  takhig  possession  of  and  us- 
ing and  operating  a  spur  track  of  freight- 
er's switch  leading  from  the  plaintiff's  main 
track.  In  the  city  of  Beaumont  along  Main 
street,  to  the  Beaumont  Lumber  Company's 
mill,  and  to  prevent  them  from  tearing  up 
and  removing  any  part  of  sold  spur  track. 
A  temporary  writ  of  injunction  was  granted. 
The  Texarkana  &  Ft  Smith  Railway  Com- 
pany filed  special  exceptions,  and  answered 
that  it  was  not  seeking  to  use  or  enjoy  the 
spur  track  to  the  exclusion  of  the  plaintiff, 
but  wished  to  use  It  under  the  provisions  of 
a  certain  ordinance  of  the  city  of  Beaumont, 

>  Rebearlog  denied  April  t,  Wti. 
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for  the  purpose  of  receiving  freight  from, 
aud  delivering  it  to,  people  liying  along  the 
spur  track.  The  wharf  company  answered 
to  the  some  eftect,  and  also  claimed  a  con- 
veyance from  the  lumber  company  of  a 
right  to  use  and  occupy  the  spur  track*  The 
lumber  company  claitued  an  Interest  In  the 
spur  track  und»  an  agreement  between  it 
and  the  pialntifC  by  which  it  had  furnished 
labor  and  material  to  assist  in  building  the 
spur  track.  The  court  perpetuated  the  In- 
junction as  to  the  Texarkana  &  Ft  Smith 
Railway  Company,  and  the  temporary  in- 
junction was  dissolved  In  so  far  as  it  In- 
hibited the  Beaumont  Wharf  &  Terminal 
Company  from  operating  its  trains  and  cars 
over  the  spur  track  from  College  street  to  the 
mills  of  the  Beaumont  Lumber  Company  for 
the  business  of  said  last-named  company, 
but  it  was  perpetuated  in  other  particulars; 
and,  as  to  the  Beaumont  Lumber  Company, 
the  injunction,  In  so  far  as  it  Inhibited  the 
taking  up  of  the  Iron  of  the  switch,  and 
replacing  it  with  other  iron,  was  perpetu- 
ated. The  appeal  was  perfected  by  the  Tex- 
arkana &  Ft  Smith  Railway  Company.  The 
Texas  &  New  Orleans  Railroad  Company  has 
filed  cross  assignments  of  error. 

There  is  no  statement  of  facts,  but  it  Is 
established  by  the  findings  of  fact  of  the 
trial  Judge  that  the  spur  track  or  switch  was 
constructed  in  1877  for  the  purpose  of  re- 
moving lumber  from  the  Beaumont  Lumber 
Company's  mill.  Other  freight  was  deliv- 
ered from  time  to  time  on  said  spur.  The 
switch  was  built  mostly  over  what  was  at 
the  time  a  public  road  or  highway,  by  per- 
mission of  the  commissioners'  court;  said 
permission  being  given  to  the  Texas  &  New 
Orleans  Railroad  Company  and  the  Beau- 
mont Lumber  Company.  In  1899  the  spur 
track  being  then  within  the  limits  of  the 
city  of,  Beaumont  the  said  city  granted  the 
right  to  use  the  switch  to  said  railroad  com- 
pany alone.  The  switch  is  not  embraced  In 
the  right  of  way  of  the  railroad  company. 
The  contract  as  to  the  switch  between  the 
lumber  company  and  the  plaintiff  was  to  the 
effect  that  the  lumber  company  should  pro- 
cure the  right  of  way,  and  furnish  the  wood- 
en material,  such  as  ties  and  trestle  timbers, 
and  that  the  railroad  company  should  fur- 
nish the  iron  and  construct  the  switch;  the 
lumber  company  paying  the  cost  of  construc- 
tion. In  pursuance  of  the  agreement  the 
lumber  company  purchased  a  lot  and  a  half 
for  right  of  way,  and  obtained  permission 
from  the  commissioners'  court  to  construct 
the  switch  along  the  public  road,  now  Main 
street.  The  parties  executed  the  contract  in 
other  particulars,  and  the  switch  was  used 
to  deliver  freight  from  the  railroad  to  the 
mill,  and  from  the  mill  to  the  railroad.  Nei- 
ther ever  did  anything  Indicating  a  desire  to 
repudiate  the  contract  until  the  railroad 
company,  from  1894  and  on,  rendered  the 
spur  for  taxation  as  its  property,  and  pro- 
cured an  ordinance  from  the  city  of  Beau- 


mont in  1899  giving  it  the  right  ctf  way  orer 
the  street  At  the  time  the  temporary  writ 
of  injunction  was  granted,  the  Beaumont 
Lumber  Company  had  purchased  iron,  and 
intended  to  puU  up  the  iron  of  plaintiff  and 
oust  it  from  the  switch.  No  finding  is  mad» 
as  to  what  the  Texarkana  &  Ft  Smith  Rail- 
way Company  or  the  Beaumont  Wharf  & 
Terminal  Oompaiiy  had  to  do  with  the  spur, 
or  showing  that  they  had  any  connectloii 
with  It  It  Is  admitted,  however,  in  the 
pleadings  of  those  parties,  that  they  have  en- 
tered upon  and  are  using  the  spur  track  or 
switch;  and  the  trial  court  found  that  those 
parties  were  granted,  by  an  ordinance  of  the 
city  of  Beaumont  the  right  of  way  over,  and 
use  of,  the  switch.  The  briefs  of  all  par- 
ties proceed  upon  the  existence  of  such  facta. 
It  must  be  kept  in  mind  that  this  is  not  a 
contest  between  abutting  landowners  and 
the  railroad  company,  but  the  suit  grows  out 
of  the  attempt  upon  the  part  of  other  rail- 
way companies  to  enter  upon  and  ose  a  rail- 
road spur  or  switch  built  by  another  rail- 
road, without  its  consent,  and  without  com- 
pensation to  it  So  far  as  this  case  Is  con- 
cerned, it  must  be  viewed  as  though  abutting 
owners  on  the  road  or  street  were  entirely 
satisfied  with  the  location  of  the  spur  track. 
The  commissioners'  court  to  whom  is  in- 
trusted the  general  control  and  snperintend- 
ence  of  all  roads  and  highways,  had  granted 
to  the  railroad  and  laml>er  company  ttie 
right  to  lay  the  track  along  the  road,  and. 
as  long  as  such  control  lasted,  allowed  the 
parties  to  remain  in  undisturbed  possession 
of  the  track.  When  the  road  passed  Into  the 
control  of  the  city  of  Beaumont  no  protest 
was  raised  against  the  use  of  the  street  bat 
In  1899  the  right  to  the  use  of  the  street  was 
ratified  and  Indorsed  by  the  city  coonclL  It 
may  I>e  that  the  plaintiff  in  the  lower  conrt 
had  no  charter  authorizing  it  to  build  the 
spur  track;  still  we  are  of  the  opinion  that 
the  protection  accorded  by  the  law  to  prop- 
erty rights  will  not  be  withdrawn  tiecanse  a 
corporation  may  have  placed  the  property  tit 
a  spot  or  locality  not  specially  authorized  by 
Its  charter.  If  the  charter  of  the  railroad 
company  did  not  authorize  It  to  build  the 
spur  In  question,  the  building  of  it  was  mere- 
ly an  act  ultra  vires  of  Its  charter;  and  the 
doctrine  is  well  established  tliat  ordinarily 
no  one  can  take  advantage  of  or  set  np  sndi 
fact  except  the  state.  Russell  v.  Railway 
Co.,  68  Tex.  646,  5  S.  W.  686;  Thomp.  Corp. 
fi  5795,  and  authorities  cited;  Bank  t.  Mat- 
thews, 98  n.  S.  628,  25  L.  Ed.  188.  It  te  well 
settled  that  a  corporation  that  has  received 
a  grrant  to  land  may  maintain  an  action  for 
It  against  a  trespasser  to  recover  possession 
of  It,  and  the  trespasser  will  not  be  heard  to 
question  the  title  of  the  corporation  on  tlie 
ground  that  It  had  no  authority  to  take  the 
land.  Dill.  Mnn.  Corp.  (  444;  Railroad  Co. 
y.  Orton.  6  Sawy.  157,  32  Fed.  467;  Ham- 
sher  V.  Hamsber  (III.  Sup.)  23  N.  E.  1123, 
8  L.  R.  A.  656;   Gilbert  v.  Hole  (a  D.)  49 
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N.  W.  1.    In  the  case  of  Railroad  Co.  v.  El< 
lennan,  105  U.  S.  166,  26  L.  Ed.  1015,  It  was 
eald:    "Tbe  state  has  a  legal  Interest  in  pre- 
renting  the  usurpation  and  perversion  of  Its 
franchises,  because  It  Is  a  trustee  of  Its  pow- 
ers for  uses  strictly  public."    It  was  held  In 
that  case  that  EUerman  could  not  set  up  the 
fact  that  the  railroad  company  bad  exceeded 
the  authority  of  Its  charter  In  the  use  of  a 
wharf.    "If  he  alleges,"  says  the  court,  "that 
the  railroad  company  Is  acting  beyond  the 
warrant  of  the  law,  the  answer  Is  that  a  vio- 
lation of  Its  charter  does  not  of  Itself  Inju- 
riously affect  any  of  his  rights.    The  com- 
pany is  qot  shown  to  owe  him  any  duty 
which  It  has  not  performed."     In  this  case 
the  Texas  &  New  Orleans  Railroad  Company 
bad  possession  of,  and  was  operating  its  cars 
OTer.  a  side  track  or  spur  which  had  been 
built  by  it  and  the  lumber  company,  and 
maintained  for  many  years;     and  this  pos- 
session Is  disturbed  by  other  railway  com- 
panies, who  seek  to  Justify  their  unlawful 
entry  upon  the  property  on  the  ground  that 
the  possessor  of  It  was  acting  ultra  vires  Its 
charter,  and  in  derogation  of  law,  when  It 
built  the  road.    In  other  words,  trespassers 
enter  upon  property,  and  seek  to  hold  It  on 
the  {n^ound  that  the  party  holding  possession 
of  it  is  also  a  trespasser.    It  Is  the  rule  in 
Texas,  in  land  cases,  that  the  plaintiff's  prior 
actual  possession  Is  sufficient  upon  which  to 
maintain  an  action  in  trespass  to  try  title, 
as  against  mere  strangers  and  wrongdoers, 
and  it  is  not  incumbent  on  such  actual  pos- 
sessor to  prove  that  his  prior  possession  was 
rightful.    Davis  v.  Lof tin,  6  Tex.  489;  Llnard 
V.  Crossland,  10  Tex.  462.  00  Am.  Dec.  213; 
Express  Co.  v.  Dunn,  81  Tex.  85,  16  S.  W. 
T92;    Bonner  v.  Wiggins,  52  Tex.  125.    Such 
being  the  rule,  there  can  be  no  doubt  as  to 
the  right  of  the  party  In  possession  of  the 
spur  track  to  prevent,  by  injunction,  a  tres- 
pass upon  the  property. 

The  Beaumont  Wharf  &  Terminal  Com- 
pany, in  Its  answer,  seeks  to  Justify  Its  use 
of  the  spur  track  on  the  ground  that  the  lum- 
ber company  bad  granted  it  permission  to  do 
so.  There  is  no  fact  in  Hbe  findings  of  fact 
supporting  the  plea,  but,  If  there  had  been 
proof  of  such  permission  having  been  grant- 
ed, we  do  not  think  It  would  have  been  any 
defense  to  the  action.  The  agreement  be- 
tween the  lumber  company  and  the  railroad 
company  precludes  the  Idea  that  any  power 
resided  In  the  first-named  company  to  grant 
other  railroads  the  privilege  of  using  the  spur 
track  built  by  It  and  the  railroad  company. 
The  primary  object  of  the  construction  of 
the  spur  track  was  to  furnish  the  lumber 
company  easy  access  to  the  main  track  of 
the  railroad  company,  and  while  the  former 
might  have  the  right  to  have  Its  lumber  car- 
ried over  said  switch  by  the  Texas  &  New 
Orleans  Railroad  Company,  to  be  delivered 
to  other  railways,  it  could  not  authorize  such 
other  railways  to  invade  the  track  built  and 
Intended  for  the  sole  use  of  the  parties  to  the 


contract  Ndther  do  we  think  that  th» 
plaintiff  In  this  suit  could  gain  entire  con- 
trol, to  the  Jeopardizing  of  the  Interests  of 
the  lumber  company,  by  obtaining  a  permit 
in  Its  own  name  to  use  the  street  for  the 
spur  track.  It  is  true,  as  contended  by  ap- 
pellant, that  the  authority  given  by  the  city 
council  to  the  Texas  &  New  Orleans  Railroad 
Company  to  use  the  street  was  not  exclusive, 
and  that  it  could  grant  the  right  to  other 
companies;  but  it  cannot  grant  the  right  to 
one  railway  company  to  use  a  street,  and, 
after  the  track  has  been  constructed,  au- 
thorize other  railways  to  use  that  track. 
The  enforcement  of  such  doctrine  would 
amount  to  a  license  to  confiscate  and  appro- 
priate private  property  without  compensa- 
tion, and  could  not  be  tolerated  in  any  en- 
lightened country.  Gulf  City  St  Ry.  Co.  v. 
Galveston  City  Ry.  Co.,  66  Tex.  502;  Gal- 
veston Wharf  Co.  v.  Gulf,  C.  &  S.  F.  Ry.  Co., 
81  Tex.  494,  17  S.  W.  57. 

We  have  discussed  this  case  upon  the  the^ 
ory  that  the  Texas  &  New  Orleans  Railway 
Company  might  be  a  trespasser  upon  the 
street  as  contended  by  the  other  parties  to 
the  suit;  but  we  are  of  the  opinion  that  the 
county  and  city  authorities  had  the  power 
to  grant  the  use  of  the  road  or  street  as  was 
done  In  this  case,  and  that  the  Texas  &  New 
Orleans  Railroad  Company  was  in  lawful 
possession  of  the  spur  track.  RIsche  v. 
Transportation  Co.  (Tex.  Civ.  App.)  66  S.  W. 
324. 

The  Judgment  in  so  far  as  It  enjoins  the 
Texarkana  &  Ft  Smith  Railway  Company 
from  using  or  In  any  manner  Interfering 
with  the  spur  track,  and  in  so  far  aa  it  re- 
strains the  Beaumont  Lumber  Company 
from  taking  up  iron  on  said  spur  track  and 
replacing  it  with  other  Iron,  is  affirmed;  but 
it  is  reversed  as  to  that  portion  which  dis- 
solved the  temporary  Injunction  inhibiting 
the  Beaumont  Wharf  ft  Terminal  Company 
from  the  use  of  said  spur  track,  and  It  is  the 
judgment  of  this  court  that  said  Beaumont 
Wharf  &  Terminal  Company  is  forever  en- 
joined from  operating  its  trains  and  cars 
over  any  part  of  said  spur  track,  or  from  in- 
terfering In  any  manner  with  said  track. 
Affirmed  in  part  and  reversed  and  rendered 
In  part 


FREEMAN  v.  CARTER  et  nx. 

(Court  of  Civil  Appeals  of  Texas.     March  1, 

1902.) 

NBOLIOBNCIi-BURNED  BUILDINO-STANDINa 
WALLS  —  LIABILITY  OF  OWNER  —  INFANTS 
DEATH— MEASURE  OF  DAMAOEE^INSTRUC- 
TIONS. 

1.  An  owner  of  a  brick  building  partially  de- 
stroyed by  ilre,  who,  not  knowing  whether  the 
walls  are  safe,  employs  a  competent  mechanic 
to  examine  and  report  their  condition,  with  a 
view  to  removing  them  if  foaud  to  be  unsafe, 
is  not  liable  for  injuries  resulting  from  their 
fall,  if  the  mechanic  reports  them  to  be  in  a 
safe  condition,  and  if.  In  the  jury's  opinion, 
the  owner  acted  as  a  reaaonabiy  prudent  man 
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ia  leaving  the  walls  standing,  under  the  cir- 
cumstances. 

2.  It  was  error  to  refuse  an  instruction  that 
an  owner  would  not  be  liable  under  such  cir- 
cumstances, where  there  was  evidence  to  sup- 
port it,  notwithstanding  a  previous  general 
charge  on  ordinary  care. 

S.  Parents  suing  for  the  death  of  their  sou 
are  entitled  to  recover  not  only  the  pecuniary 
value  of  his  services  up  to  his  majority,  after 
deducting  the  cost  of  his  mainteniince  for  the 
same  penod,  but  also  such  sum  as  would  be 
equal  to  the  pecuniary  benefits  the  plaintiffs 
had  a  reasonable  expectation  of  receiving  after 
he  reached  the  age  of  21  years. 

Appeal  from  district  court,  Hill  county; 
Wm.  Poindexter,  Judge. 

Action  by  J.  H.  Oarter  and  wife  against  P. 
Freeman  and  otbers.  Judgment  in  favor  of 
plaintllTs  against  Freeman,  and  he  appeals. 
Reversed. 

J.  H.  Carter  and  wife,  C.  A.  Carter,  Insti- 
tuted this  suit  in  the  district  court  of  Hill 
county  to  recover  damages  for  the  negligent 
killing  of  their  son  Herbert  Carter.  The  city 
of  HiUsboro,  W.  W.  Sturgis  and  his  wife, 
Ellen  H.  Sturgis,  and  this  appellant  were 
made  parties  defendant  In  the  cause.  Plain- 
tiffs alleged.  In  substance,  that  on  or  about 
November  7,  1S96,  Ellen  A.  Sturgis  owned 
the  west  half  of  lot  No.  4  In  block  No.  4, 
and  appellant  owned  the  east  half  of  said  lot, 
situated  In  the  city  of  HiUsboro,  and  that 
there  were  standing  upon  said  lot  two  brick 
buildings,  each  of  said  buildings  being  two 
stories  In  height,  one  of  which  belonged  to 
Mr.  Sturgis,  and  one  to  appellant;  that  on 
said  date  a  Are  occurred  in  said  building, 
which  destroyed  the  framework,  but  certain 
parts  of  the  wall  were  left  standing;  that 
the  buildings  were  adjacent  to  and  abutting 
upon  the  sidewalk  of  Elm  street,  one  of  the 
public  streets  of  HiUsboro;  that  in  front  of 
and  attached  to  said  buildings  were  awn- 
ings extending  over  the  sidewalks,  and  that 
the  same  was  one  continuous  piece  of  awn- 
ing across  the  entire  front  of  the  two  build- 
ings; that  the  fire  burned  out  and  gutted 
the  buildings,  and  heated  and  cracked  the 
walls,  which  left  them  in  an  unsafe  and 
unstable  condition,  likely  to  fall  or  be  blown 
down  by  such  winds  as  frequently  occur; 
that  their  stability  was  utterly  destroyed; 
that  they  did  not  stand  upright,  but  leaned 
over  the  sidewalk  In  such  a  manner  as  to 
make  it  apparent  to  any  person  of  ordinary 
observance  and  intelligence  that  they  could 
not  stand,  but  would  be  compelled  to  tal\  to 
the  ground  in  obedience  to  natural  laws,  a'nd 
be  blown  down  by  ordinary  winds;  that  the 
owners  of  said  buildings  had  notice  of  the 
condition  of  said  walls,  but,  with  the  reck- 
less disregard  of  the  safety  of  persons  trav- 
eling along  said  street  willfully  neglected 
to  tear  down  or  remove  said  walls  or  said 
awning,  or  to  place  barriers  to  prevent  per- 
sons from  coming  near  said  walls,  or  to 
place  danger  signals;  that  the  front  walls 
of  said  buildings  were  not  separate  and  dis- 
tinct walls,  but  was  one  and  the  same  wall. 


extending  entirely  across,  and  constituted  the 
front  of,  both  the  buildings,  so  that  the  front 
wall  of  one  of  the  said  buildings  could  not 
fall  without  pulling  down  the  other;  that  the 
awning  was  so  constructed  that  the  wall 
could  not  fall  without  tearing  down  the  awn- 
ing; that  on  the  20th  of  November,  1898,  the 
front  walls  of  said  building  fell,  carrying 
with  them  the  awning,  and  that  Herbert  Car- 
ter, their  son,  was  caught  under  said  awning 
and  said  falling  wall  and  was  killed;  that, 
at  the  time  said  walls  fell,  Herbert  Oarter, 
with  some  other  children,  was  traveling  along 
the  sidewalk  in  front  of  said  building.  Plain- 
tiffs charge  the  city  of  HiUsboro  ^wlth  neg- 
Ugently  falling  to  have  said  walls  puUed 
down,  and  negligently  failing  to  provide  suf- 
ficient barriers  of  avnilngs  and  safeguards  to 
prevent  persons  from  going  near  to  and  un- 
der said  dangerous  walls.  Defendants  W. 
W.  and  Ellen  Sturgis  alleged  their  residence 
to  be  In  Grayson  county  at  the  time  and 
ever  since  the  injury  resulting  in  the  death 
of  plaintiffs'  son,  and  interposed  their  plea 
of  privilege  to  be  sued  In  the  county  of  their 
residence.  Defendant  Freeman  answered  by 
general  and  special  exceptions,  general  denial, 
and  further  pleaded  that,  if  plaintiffs'  son 
was  killed  by  the  falling  of  a  wall,  the  same 
was  a  waU  over  which  he  had  no  control, 
and  concerning  which  he  owed  no  duty  to 
the  public  or  the  plaintiffs;  that  his  waU  after 
said  fire,  and  before  said  fall,  vras  a  good, 
safe,  and  substantial  wall,  and  not  Uable  to 
faU  or  be  blown  down  by  winds  usual  at 
that  season  of  the  year  in  tills  section  of 
the  country;  that  the  wall  was  blown  dovra 
by  an  unprecedented  windstorm;  that  plain- 
tiffs' son  knew  of  the  danger  of  going  in  :ind 
about  said  building,  and  contributed  by  his 
own  negligence  to  his  own  death.  On  the 
18th  of  March,  1901,  the  case  went  to  jury 
trial,  which  resulted  in  a  Judgment  in  favor 
of  W.  W.  Sturgis  and  wife  on  their  plea  of 
privilege,  and  in  favor  at  plaintiffs  against 
this  appellant  for  the  sum  of  $1,500;  and  In 
due  time  appellant  presented  his  amended 
motion  for  a  new  trial,  which  motion  on 
April  20,  1901,  was  by  the  court  overruled, 
to  which  action  of  the  court,  appellant  ex- 
cepted, and  gave  notice  of  appeal  to  this 
court,  and  perfected  his  appeaL 

Singleton  &  Bisland,  Templeton  &  Hard- 
ing, and  SpeU  &  Phillips,  for  appeUauL  Lt. 
A.  Carlton,  A.  P.  McKlnnon,  and  Wear,  Mor- 
row &  Smlthdeal,  for  ai^elleee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
The  court  instructed  the.  Jury  that:  "If  you 
believe  from  the  evidence  that  after  the  brick 
building  standing  upon  the  lot  owned  by  de- 
fendant Freeman  was  burned,  as  alleged  in 
plaintiffs'  petition,  the  front  waU  thereof,  by 
reason  of  said  fire,  was  left  in  such  an  un- 
safe and  unstable  condition  as  same  was 
likely  to  fall  or  to  be  blown  down  by  such 
winds  as  frequently  blow  and  are  ordinarily 


Digitized  by  VjOOQIC 


Tez.) 


FBEEMAN  t.  CABTER 


629 


Incident  to  this  climate  at  said  season  of  the 
year,  and  that  defendant  kne\7  that  said  wall 
was  left  standing  In  said  condition,  or  that 
be  could,  by  the  exercise  of  ordinary  care, 
have  known  said  fact,  and  that  be  negli- 
gently permitted  the  same  to  stand,  and  fail- 
ed to  brace  or  strengthen  said  wall,  and  that 
such  failure  was  negligence  on  his  part  and 
that  while  standing  In  said  condition  said 
wall  was  blown  down  by  an  ordinary  wind 
about  the  time  alleged  In  plaintiffs'  petition, 
and  that  the  son  of  plaintiffs  was  thereby 
killed,  and  that  plaintiffs  have  been  damaged 
thereby,  and  that  such  negligence  of  the  de- 
fendant was  the  direct  cause  of  such  Injury 
and  damage,  then  you  will  find  for  the  plain- 
tiffs." In  this  charge  the  learned  trial  Judge 
properly  left  to  the  Jury  the  issue  whether 
Freeman,  after  the  fire,  had  knowledge  that 
the  wall  was  unsafe,  or,  If  not,  that  he  could, 
in  the  exercise  of  ordinary  care,  have  ac- 
quired such  knowledge.  On  the  issue  as  to 
whether  the  wall  was  unsafe  there  is  evi- 
dence both  ways.  On  the  Issue  as  to  wheth- 
er Freeman  knew  that  the  wall  was  imsafe 
the  evidence  shows  that  he  had  no  actual 
knowledge  that  it  was  unsafe,  other  than 
such  Information  as  one  with  his  experience 
would  acquire  by  looking  at  the  wall.  He 
testified  that  he  believed  the  wall  was  safe. 
In  this  condition  of  the  testimony,  it  became 
Important  to  know  whether  Freeman  used 
ordinary  care  to  dlsL-over  the  condition  of  the 
wall.  The  testimony  showed:  That  Free- 
man did  not  live  at  Hlllsboro,  but  resided  at 
Ennis,  Tex.,  about  TO  miles  ttom  Hlllsboro. 
That  he  was  not  experienced  In  regard  to 
brick  buildings.  That  after  the  fire,  In  No- 
vember, 1808,  he  went  to  Hlllsboro,  and  there 
made  Inquiry  as  to  who  was  a  competent 
person  in  that  line.  He  was  referred  to  John 
Hughs  as  such  person.  Freeman  employed 
Hughs  to  examine  the  walls  and  report  to 
blm  their  condition.  He  told  Hughs  if  the 
walls  were  dangerous  to  tear  them  down,  and 
send  him  the  bill,  and  he  would  pay  It 
Hughs  did  examine  the  wfills,  and  reported 
to  Freeman  that  the  walls  were  absolutdy 
safe.  There  Is  evidence  that  Hughs  was  a 
reliable,  competent  and  skillful  mecbania 
Freeman  believed  what  Hughs  told  him,  and 
acted  upon  it  In  this  state  of  the  evidence, 
the  defendant  requested  the  following  charge: 
"Gentlemen  of  the  Jury,  at  the  request  of  P. 
Iceman,  defendant  you  are  further  instruct- 
ed. In  connection  with  the  main  charge,  that 
If  you  believe  from  the  evidence  that  P. 
Freeman,  within  a  reasonable  time  after  the 
fire,  employed  one  John  Hughs  to  Inspect  and 
examine  his  said  wall  for  the  purpose  of  as- 
certaining whether  or  not  the  same  was  safe 
and  not  liable  to  fall,  and  that  said  Hughs 
was  a  competent  and  reputable  workman  and 
contractor,  and  that  said  Freeman  exercised 
ordinary  care  for  said  purpose,  and  further 
believe  that  said  Hughs  did  examine  said 
wall,  and  report  to  Freeman  that  the  same 
was  sound  and  not  dangerous,  and  that  said 
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wall  would  stand,  and  yon  believe  that  said 
Freeman,  In  the  exercise  of  ordinary  care, 
and  acting  in  good  faith,  believed  said  report 
and  acted  on  same,  then  you  will  find  a  ver- 
dict for  the  defendant  Freeman."  The  court 
refused  this  charge.  Freeman  was  not  lia- 
ble unless  be  omitted  a  duty  he  owed  to  the 
public.  If  he  did  not  know  the  wall  was  un- 
safe, and  could  not  by  the  use  of  ordinary  : 
care  have  known  it  be  would  not  be  charge- ' 
able  for  a  neglect  of  duty.  Schell  v.  Bank, 
14  Minn.  43  (Gil.  84);  Schwartz  v.  QUmore. 
45  111.  455,  02  Am.  Dec.  227.  Whether  be 
used  ordinary  care  In  Ireference  to  the  wall 
was  a  material  issue  in  the  case.  The  charge 
of  the  court  was  general.  The  appellant  was 
entitled  to  a  charge  applyhig  the  law  to  the 
facts.  The  appellant  sought  to  have  this 
done  by  his  special  charge.  If  appellant  was 
Inexperienced  In  brick  structures  and  walls 
of  this  character,  and  did  not  know  that  the 
wall  was  unsafe,  and  be,  in  good  faith,  for 
the  purpose  of  ascertaining  the  condition  of 
the  wall,  with  a  view  of  removing  it  if  be 
found  It  unsafe,  employed  a  competent  and 
skillful  mechanic  to  examine  the  wall  and 
ascertain  If  It  was  safe,  and  such  person  did 
examine  It  and  report  it  safe,  and  if.  In  so  do- 
ing, appellant  acted  as  a  reasonably  prudent 
person  under  the  circumstances  would  have 
acted,  then  appellant  would  not  be  liable. 
We  conclude  that  appellant's  eighth  assign- 
ment of  error,  which  complains  of  the  action 
of  the  cooirt  In  refusing  the  special  charge 
above  quoted,  Is  well  taken. 

2.  Complaint  is  made  by  appellant  of  the 
tenth  paragraph  of  the  court's  charge,  which 
relates  to  the  measure  of  damages.  This 
charge  is: 

"If  you  find  for  the  plaintiffs,  you  will  find 
for  them  such  sum  of  money  as  you  may  be- 
lieve from  the  evidence  to  be  the  pecuniary 
value  to  the  plaintiffs  of  the  services  of  their 
deceased  son,  Herbert  Carter,  from  the  time 
of  his  death  until  he  shall  have  arrived  at 
the  age  of  twenty-one  years,  after  deducting 
therefrom  the  costs  and  expense  of  his  main- 
tenance for  the  same  period  of  tlma  In  ex- 
amining the  value  of  his  service,  you  may 
look  to  the  habits  and  energy  of  the  deceas- 
ed, Herbert  Carter,  bis  age,  bis  intelligence 
and  dispoBltlmi;  and,  in  estimating  the  cost 
of  his  maintenance,  yon  may  take  into  con- 
sideration the  probable  cost  of  his  board, 
clothing,  and  all  such  other  expenses,  as  his 
parents  would  probably  have  incurred  on  bis 
account  during  the  period  of  his  minority. 
And  if  you  find  for  plaintiffs,  you  may  find 
such  otlier  sum  as  the  evidence  may  show 
would  be  equal  to  the  pecuniary  benefits  the 
plaintiffs  had  a  reasonable  expectation  of  re- 
ceiving from  the  said  Herbert  Carter,  if  any 
they  had,  after  he  reached  the  age  of  twax- 
ty-one  years,  had  he  not  died.  Plaintiffs  are 
not  entitled  to  recover,  and  you  cannot  find 
anything  for  them,  on  account  of  mental  suf- 
fering, grief,  or  bereavement  Incident  to  the 
death  of  said  Herbert  Carter." 
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It  Is  contended  that  this  charge  allows  the 
Jury  to  And  the  gross  amount  of  all  sums  of 
money  which  the  plaintiff  would  likely  re- 
ceive from  Herbert  Carter  after  arriving  at 
the  age  of  21  years,  had  he  lived.  The  con- 
tention Is  not  sound.  The  charge  autborlzes 
the  Jury  to  And  "such  sum  as  tbe  evidence 
may  show  would  be  equal  to  the  pecuniary 
benefits  the  plaintiffs  had  a  reasonable  ex- 
■pectation  of  receiving  from  said  Herbert 
'Carter,  If  any  fhey  had,  after  he  had  reach- 
ed the  age  of  twenty-one  years,  had  he  not 
'died."  This  language  In  a  charge  on  the 
measure  of  damages  In  personal  Injury  cases 
has  been  approved  by  the  supreme  court. 
Railway  Co.  v.  Morrison,  93  Tex.  528,  S6  S. 
W.  745;  Railway  Co.  v.  Lee,  TO  Tex.  603, 
7  S.  W.  857;  Qty  of  Galveston  ▼.  Barbour, 
02  Tex.  174,  60  Am.  Rep.  519. 

For  the  errors  indicated,  the  Judgment  Is 
reversed  and  the  cause  Is  remanded.  Revers- 
ed and  remanded. 


8IMONT0N    T.    CITIZENS'   mJOCTBlO 

LIGHT  &  POWER  00.  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    March  27, 

1902.) 

BLECTRIO  COMPANIES— SPIKB9  IN  POLBS-m- 
VITATION  TO  OHILDRXN— NBGUOBNOE. 

The  maintenance  by  an  electric  light  com- 

ry  in  poles  along  a  highway  of  si^kea  driven 
:hem  from  a  point  near  the  ground,  to  al- 
low ascent  for  placing  and  repairing  wires, — 
such  placing  of  spikes  being  the  ordinary  one, 
and  not  shown  to  be  impro^r  or  unnecessary, 
— is  not  an  invitation  to  cliildren  to  use  them, 
so  as  to  make  the  company  liable  for  injury  to 
a  child  in  attempting  to  climb  them. 

Appeal  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  by  W.  W.  Simonton  against  the 
Citizens'  Electric  Light  ft  Power  Company 
and  others.  Judgment  tor  defendants.  Plain- 
tiff appeals.    Affirmed. 

Ijovejoy,  Sampson  &  Malevinsky,  C.  B.  & 
A.  n.  Heidlngsfelder,  and  Burlce  *  Griggs, 
for  appellant.  Hutcbeson,  Campbell  &  Hutcb- 
esoD,  for  appellees. 

PLEASANTS,  3.  Appellant  brought  this 
suit  to  recover  damages  for  injuries  to  the 
person  of  his  miuor  s:>n,  alleged  to  have 
been  caosed  by  the  negligence  of  the  defend- 
ants. The  acts  of  the  defendants  which  ore 
alleged  to  have  caused  the  injury  to  plain- 
tiffs son,  and  are  cinrged  to  be  negligent, 
are  thus  stated  in  plaintiff's  petition: 

"(1)  That  heretofore,  to  wit,  on  or  abont 
the  27th  day  of  August,  A.  D.  1809,  and  for 
a  long  time  prior  tiiereto,  the  said  defend- 
ants had  illegally  and  unlawfully  erected  and 
maintained  a  certain  large  electric  light  pole 
upon  a  BldewaUc  on  a  street  in  the  city  of 
Houston  known  as  Oongress  avenue,  and  lo- 
cated between  certain  streets  in  said  city 
known  as  Chenevert  and  Hamilton  streets, 

'  Keli",Tring  drnlpd,  nrd  writ  of  error  denied  by  in- 
prtim;  tcurt  May  1.  luoi. 


which  said  pole  was  near  the  home  of  the 
plaintiff.  In  said  city  of  Houston,  as  aforesaid: 
that  said  pole,  together  with  many  others  In 
the  city  of  Houston  of  a  similar  character, 
were  erected  and  used  by  said  defendants  In 
the  conduct  of  their  said  business,  which  the 
plaintiff  alleges  to  be  a  transmission  and  dis- 
tribution of  electric  currents  for  lighting  pur- 
poses for  hire;  and  that  said  pole,  and  the 
wires  erected  and  maintained  on  said  pole, 
were  used  for  the  pnriwse  of  furnishing  tiec- 
trlc  lights  to  private  citizens  in  the  dty  of 
Houston,  and  not  for  any  public  use  or  pur- 
pose. 

"(2)  That  before  or  after  the  erection  of 
said  pole  the  defendants  illegally  and  unlaw- 
fully placed  or  drove  a  great  number  of  iron 
spikes  in  said  pole,  commencing  about  twen- 
ty inches  from  the  ground  or  sldewalb:.  and 
leaving  a  space  of  about  twenty  faichea  be- 
tween each  spike,  forming  a  row  or  rows  of 
spikes  or  foot  rests,  reaching  to  a  point  near 
the  top  of  said  pole;  that  said  spikes  or  foot 
rests  so  placed  and  left  remainhig  protruded 
or  stood  out  from  the  sides  or  surface  of 
said  pole  to  the  extent  of  five  or  six  Inches, 
forming  the  steps  of  a  sort  of  ladder,  which 
was  primarily  Intended  to  be  used  by  the 
employes  of  said  company  In  climbing  said 
pole  for  work  thereon;  that  said  pole  was 
erected  and  maintained  in  said  condition,  not 
upon  any  private  property  of  the  defendant 
company,  but  upon  a  public  sidewalk  or 
street  in  said  dty  of  Houston  as  aforesaid, 
and  upon  a  pathway  that  was  used  and  tre- 
qiionted  by  the  citizens  of  Houston  at  all 
times  of  the  day  and  night 

"(S)  That  said  spikes  or  steps  were  placed 
or  started  so  near  the  ground  that  children 
of  tender  years,  and  with  absolute  want  of 
discretion,  or  knowledge  of  the  danger  re- 
sulting therefrom,  could  climb  said  poles  with 
the  same  facility  and  ease  as  an  adult,  and 
that  said  poles  were  thus  left  and  maintain- 
ed by  the  defendants,  with  said  spikes  or 
steps  so  arranged  and  constructed  as  to  prove 
a  dangerous  menace  to  the  lives  and  limbs 
of  children  In  said  neighborhood. 

"(4)  That  the  manner  of  construction  and 
malntemince  of  said  pole  as  aforesaid,  and 
Its  condition,  was  a  direct  invitation  to  chil- 
dren In  said  neighborhood,  and  particularly 
to  the  plaintiff's  child,  Gussie  Simonton,  who 
was  a  child  of  immature  discretion,  and  with- 
out Judgment  or  knowledge  as  to  the  danger 
therewith,  to  climb  said  pole  and  play  tjiere- 
on;  that  it  was  well  known  to  the  defend- 
ants, their  servants,  agents,  and  employes, 
that  the  children  in  said  neighborhood  did 
use  said  pole  to  dimb  and  play  thereon,  and 
that  notwithstanding  such  knowledge  on  the 
part  of  the  defendants,  their  servants,  agents, 
and  employes,  they  maintained  said  pole 
in  said  dangerous  and  hazardous  condition, 
and  invited  the  children  in  said  neighborhood 
to  indulge  in  the  pastime  of  climbing  uixtn 
scld  pole;  that  said  pole,  In  its  condition, 
was  unusually  attractive  and  seducttve  to 
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childroi  of  tend«r  yean,  and  It  was  eq^edal- 
ly  and  nnuBually  calculated  to  attract,  and 
it  did  attract,  amall  dilldren,  and  appealed 
to  tbelr  inatlnct  to  play,  and  tt  tempted  and 
lured  them,  and  tbereby  CBnaed  tbem  to 
climb  tbereon,  and  In  otber  ways  made  It 
the  means  of  children's  sport  and  diversion, 
they  being  Ignorant  of  the  danger  tiiereby 
incurred. 

"<5)  That  oh  or  aboat  the  said  27th  day 
of  August,  A.  D.  1900,  the  plalntHTs  child, 
Gnssie  Simonton,  being  at  that  time  of  the 
age  of  7  years,  and  lacking  mature  judgment 
and  discretion,  and  being  unmindful  of  the 
danger  and  hazard  connected  therewith, 
while  playing  with  seroul  children  around 
and  about  said  pole,  as  was  their  habit  and 
custom,  the  said  Gussle  Simonton  climbed  on 
said  pole,  and  onto  the  steps  or  spikes  at- 
tached thereto,  as  aforesaid,  and  that  whilst 
the  said  Gussle  Simonton  was  on  said  pole 
he  lost  his  balance,  and  was  precipitated 
from  a  great  height  on  said  i>oIe  to  the  side- 
walk below,  fracturing  his  skull,  and  break- 
ing his  arm,  Injuring  his  spine  and  back  and 
Internal  organs,  to  wit,  his  liver,  kidneys,  and 
also  greatly  bruising  and  injuring  his  legs 
and  body;  that  his  Injuries  so  received  at 
said  time  and  place  have  rendered  said  Ou»- 
sle  Simonton  a  cripple,  and.  In  addition  to 
the  Injuries  hereinbefore  set  forth.  Impaired 
Us  eyesight  and  mental  faculties. 

"(6)  The  injuries  to  the  said  Gussle  Sim- 
onton as  aforesaid  were  directly  and  proxi- 
mately caused  and  occasioned  by  the  negli- 
gence and  carelessness  of  the  defendants, 
tbelr  servants,  agents,  and  employee,  in  that 
tbey  negligently  and  cardessly,  and  without 
any  regard  to  the  life  or  security  of  minor 
children  of  immature  Judgment  and  discre- 
tion who  lived  in  the  neighborhood  of  said 
pole  and  played  thereon,  equipped  and  main- 
tained said  pole  with  said  spikes  or  steps 
thereon  as  aforesaid  in  a  dangerous  and  haz- 
ardous condition,  and  thus  directly  invited 
said  Gussle  Simonton  Into  a  place  of  dan- 
ger and  hazard,  causing  his  injuries  as  afore- 
said." 

The  defendants  demurred  generally  and 
specially  to  the  petition,  the  special  excep- 
tions being  as  follows: 

"(1)  And,  further  answering,  this  defend- 
ant especially  excepts  to  that  part  of  para- 
graph 1  of  plahitifTs  petition  which  alleges 
that  the  said  defendant  had  Illegally  and  un- 
lawfully' erected  and  maintained,  etc.;  that 
the  said  statement  is  not  a  pleading  of  fact, 
but  is  merely  a  conclusion  of  law,  and  should 
be  stricken  from  Its  pleadhigs;  and  of  this 
he  prays  the  judgment  of  the  court 

"<2>  And,  further  answering,  this  defend- 
ant especially  excepts  to  that  part  of  para- 
graph 2  of  plaintiiTs  petition  which  alleges 
that  defendant  'Illegally  and  unlawfully'  pla- 
ced or  drove  a  great  number  of  Iron  spikes 
In  said  poles;  that  the  said  allegation  is  not 
an  allegation  of  fact,  but  a  conclusion  of 
law;    that  the  same  should  be  stricken  from 


Hm  pleading  of  the  plaintiff;  and  of  this  k» 
prays  the  Judgment  of  the  court 

"(8)  And,  further  answering,  this  defend- 
ant especially  .excepts  to  paragraph  3  of  plaln- 
titTs  petition.  Insomuch  as  It  states  that  saidi 
pedes  were  thus  left  and  maintafaied  by  the 
defendant  with  said  spikes  or  steps  so  «i>> 
ranged  and  constructed  as  to  prove  a  danger- 
ous menace  to  the  life  and  limbs  of  children 
living  in  said  neighborhood.'  That  said  al- 
legations are  not  allegations  of  fact  but  arv 
mere  conclusions  from  facts  not  stated,  and 
are  not  proi>er  pleading;  and  of  this  pray* 
the  Judgment  of  the  court 

"(4  This  defendant  further  especiaQy  ckf- 
cepts  to  tiiat  portion  of  paragraph  4  of  plain- 
tiff's petition  which  states  that  the  mamaer 
of  construction  and  maintenance  of  said  peHem 
was  a  direct  'Invitation'  to  childrm  In  the 
said  neighborhood,  because  said  allegation  la 
not  an  allegation  of  fact,  bnt  a  mere  conde- 
slon  or  Inference;  and  of  this  he  prays  the 
Judgment  of  the  court 

"(5)  This  defmdant  further  especially  ae- 
cepts  to  paragraph  6  of  plaintiff's  petition, — 
tbat  the  said  paragraph  6  la  not  a  pleading 
of  facts,  but  a  pleading  of  conclusicm  of  law 
and  of  fact;  and  of  this  he  prays  the  Judg- 
ment of  the  court" 

The  court  below  sustained  tbe  general  de- 
murrer and  all  of  the  special  exceptions  te 
the  petition,  and,  plaintiff  declining  to  amende 
his  suit  was  dismissed. 
.  Under  the  common  law  no  duty  is  Imposed 
upon  the  owner  to  use  care  to  keep  his 
property  in  such  condition  that  persons  go- 
ing thereon  without  his  invitation  may  not 
be  injured,  his  only  duty  to  persons  thus  en- 
tering upon  his  premises  being  to  abstain 
from  wlllfnlly  Injuring  them.  This  rule  off 
law  applies  to  Infants  with  the  same  force 
that  It  does  to  adults,  but  In  certain  classea 
of  cases  an  Invitation  by  the  owner  to  enter 
upon  his  property  will  be  Implied  by  estoppel 
in  favor  of  children  from  facts  that  would 
raise  no  such  Implication  as  to  adult  personam 
Dobbhis  V.  Railroad  Co.  (Tex.  Sup.)  41  S> 
W.  62,  38  L.  R.  A.  673,  66  Am.  St  Repu 
856.  Ordinarily  an  invitation  wUl  not  be 
Implied  unless  tbe  pr<^rty  Is  designed  or 
used  by  the  owner  for  public  purposes,  sucl* 
as  a  hotel  or  store  where  a  mercantile  busi- 
ness is  conducted,  and  the  person  entering 
upon  the  premises  is  carrying  out- a  purpose 
or  design  which  is  to  the  common  interest 
or  advantage  of  the  owner  and  himself. 
Plummer  v.  Dill,  156  Mass.  426,  81  N.  IL 
12S,  32  Am.  St  Rep.  463;  Bennett  v.  Rail- 
road Co.,  102  tr.  S.  584,  26  L.  Ed.  238.  But 
in  the  case  ot  Injury  to  children  our  courts 
have  gone  much  further,  and  have  establisli- 
ed  the  doctrine  that  an  invitation  may  be 
implied  by  estoppel,  even  against  t^  Uitci»- 
tlon  of  the  owner.  If  such  owner  maintain* 
upon  his  premises,  where  children  are  likely 
to  be,  something  which,  on  account  sC  its 
nature  and  surroundings,  is  especially'  and 
utaQsoally  calculated  to  attract,  and  doea  w/be 
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tract,  them,  and  Induce  them  to  go  upou  his 
premises.  Railway  Co.  t.  Morgan,  92  Tex. 
OS.  46  S.  W.  28.  Appellant  contends  that 
under  this  role  the  facts  stated  In  the  peti- 
tion are  sufficient  to  authorize  a  finding  that 
his  son  climbed  upon  appellee's  pole  by  the 
Implied  Invitation  ol  the  latter.  We  cannot 
concede  the  soundness  of  this  contention.  In 
considering  the  question  of  the  sufficiency  of 
the  petition,  we  must  disregard  the  state- 
ment by  the  pleader  of  mere  legal  conclu- 
sions, and  test  the  petition  solely  by  the 
facts  stated  therein.  The  facts  pleaded  do 
not  show  that  the  pole  which  Is  alleged  to 
hare  been  negligently  maintained  by  the  de- 
fendant was  specially  or  unusually  attractlre, 
or  that  such  pole  was  not  constructed  and 
maintained  in  the  manner  In  which  poles  ol 
this  character  are  wdlnarlly  constructed 
throughout  the  country.  On  the  contrary, 
the  petition  alleges  that  the  defendant  malU' 
tained  Ita  other  poles  In  the  city  of  Houston 
In  the  same  manner.  It  is  alleged  that  spikes 
are  drlyen  in  the  pole  from  a  point  near  the 
ground  to  a  point  near  the  top  of  the  pole, 
Bo  as  to  form  a  kind  of  ladder;  but  there 
Is  no  allegation  that  such  is  not  the  proper 
and  necessary  method  of  constructing  poles 
which  are  used  for  the  support  of  electric 
wires,  in  order  that  the  servants  of  the  de- 
fendant might  be  enabled  to  reach  the  top 
of  the  pole  whenever  It  became  necessary  to 
place  or  repair  the  wires,  which,  as  the  peti- 
tion alleges,  was  the  primary  object  of  the 
defendant  in  so  placing  said  spikes  In  the 
pole.  It  is  a  matter  of  common  knowledge 
that  this  Is  the  condition  in  which  poles 
used  f<H:  the  purpose  for  which  this  pole  was 
used  are  ordinarily  maintained.  In  the  case 
of  Railway  Go.  y.  Morgan,  supra.  Judge  Den- 
man  says:  "Where  the  owner  makes  use  of 
Ills  property  as  others  ordinarily  do  through- 
out the  country,  thrae  Is  not,  in  legal  con- 
templation, any  evidence  from  which  a  court 
or  Jury  may  find  that  he  had  Invited  the 
party  injured  thereon,  though  it  be  conceded 
that  bis  proi>erty  was  calculated  to,  and  did, 
attract  him.  It  Is  only  when  one  maintains 
upon  his  premises  something  which,  on  ac- 
count of  its  nature  and  surroundings.  Is  es- 
pecially and  unusually  calculated  to  attract, 
that  the  court  or  Jury  may  find  ab  invita- 
tion." In  all  of  the  Turntable  Cases  the  in- 
vitation is  implied  from  the  fact  that  by  rea- 
son of  the  turntable  being  left  unlocked,  so 
that  it  could  be,  and  was,  used  by  children 
as  a  plaything,  it  was  especially  and  unusual- 
ly attractive.  No  Issue  of  negligence  could 
arise  oa  the  allegations  of  this  petition  by 
reason  of  the  proximity  of  defendant's  pole 
to  the  public  highway.  PlalntUf's  son  was 
not  injured  while  using  the  highway,  but 
while  going  upon  and  using  for  purposes  of 
amusement  the  property  of  defendant.  Gay 
T.  Railroad  Co.,  141  Mass.  407,  6  N.  E.  236. 
It  has  been  held  that  railway  cars  and  cat- 
tle pens  and  chutes  used  in  the  herding  of 
cattle  are  not  such  specially  and  unusually 


attractive  struotures  as  to  come  within  the 
doctrine  of  the  Turntable  Cases,  and  a  child 
going  upon  such  structures  is  a  trespasser, 
and  cannot  recover  for  Injuries  caused  by 
the  negligence  of  the  owner  of  such  j^wperty, 
unless  the  act  causing  the  Injury  be  willful. 
Barney  v.  RalU-oad  Co.  (Mo.)  28  8.  W.  1069, 
26  L.  R.  A.  847;  Railroad  Co.  v.  Cunning- 
ham (Tex.  Civ.  App.)  26  S.  W.  474.  We 
believe  that  It  would  be  unwise  to  entend 
the  doctrine  of  the  Turntable  Cases  to  cases 
of  this  character.  It  would  seriously  retard 
the  material  progress  and  cripple  the  business 
interests  of  the  country  if  persons  owning 
atad  operating  public  utilities  which,  from 
tbehr  very  nature,  require  the  use  of  struc- 
tures and  appliances  placed  In  proximity  to 
public  highways,  should  be  forbidden  to  use 
or  maintain  any  structure  or  appliance  of  a 
kind  calculated  to  attract  and  allure  children 
to  attempt  their  use  as  idaytbings,  and  which, 
when  so  used,  becomes  dangerous.  As  said 
by  Judge  Gaines  In  the  case  of  Railroad  Co. 
V.  Edwards  (Tex.  Sup.)  36  a  W.  431,  82  L. 
R.  A.  825,  we  believe  that  the  doctrine  upon 
which  the  Turntable  Cases  have  been  sus- 
tained goes  to  the  limit  of  the  law,  and 
sound  public  policy  forbids  that  it  be  farther 
extended. 

We  are  of  opinion  that  the  demurrers  to 
the  petition  in  this  case  were  properly  sus- 
toined,  and  the  Judgment  of  the  court  below 
la  affirmed.    Affirmed. 


CHAMBERLAIN  r.  BAKER  et  aL 

(Court  of  Civil  Appeals  of  Texas.     March  12, 

1902.) 

BXBCOnON  SALE— INJUNCTION— SUFFICIKNCT 
OF  PBTITION— FRAUDULENT  CONVBYANCB- 
ORANTEE'S  KN0WLEDOE^-PLEADINOa. 

1.  A  bill  to  enjoin  a  jndgment  creditor  of  a 
grantor  from  selling,  under  execation,  realty 
held  by  plaJiitiS  under  a  conveyance  made  and 
recorded  before  the  levy  »f  the  writ  of  execu- 
tion, which  alleges  that  unless  the  execution 
sail'  is  prevented  a  cloud  on  the  title  will  re- 
salr,  does  not  present  a  case  for  equitable  te- 
Uef 

2.  A  bill  to  enjoin  a  judgment  creditor  of  a 
grantor  from  selling,  under  execution,  realty 
conveyed  to  plaintiff,  alleged  that  the  convey- 
ance was  made  and  recorded  before  the  levy 
of  the  writ  of  execution,  and  that  if  the  sale 
was  not  prevented  a  cloud  on  the  title  would 
result.  The  answer  averred  that  the  deed  was 
made  in  fraud  of  the  grantor's  creditors.  The 
reply  denied  the  fraud,  and  alleged  that  the 
grantor  was  Insolvent,  that  the  propraty  con- 
veyed was  worth  al>oat  $25,000,  tliat  he  paid 
$800,  and  assumed  to  pay  a  mortgage  on  the 
premises  of  about  $20,000.  Held,  tibat  thB  trial 
court  was  warranted,  on  the  pleadings,  iu  find- 
ing that  the  deed  was  void  as  against  the  gran- 
tor's creditors. 

Appeal  from  district  court,  McLennan 
county;   Marshall  Surratt  Judge. 

Suit  by  H.  O.  Chamberlain  against  John 
W.  Baker  and  another.  From  a  decree  for 
defendants,  plaintill  appeals.    AfHrmed. 

John  O.  Winter,  for  appelant  H.  K. 
Atkinson,  for  appellees. 
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FISHER,  C.  J.  This  is  an  action  by  appel- 
lant against  John  W.  Baker,  sheriff  of  Mc- 
Lennan county,  and  A.  J.  Sewell,  plaintiff 
In  ezecutlwi,  to  enjoin  and  restrain  the  sale 
of  certain  lands  described  in  plaintiff's  peti- 
tion, under  execution  sale,  which  was  levied 
upon  as  the  property  of  one  Leland,  in  a 
suit  wherein  Sewell  was  plaintiff  and  Le- 
land  defendant.  The  petition  alleges  that 
the  plaintiff  was  the  owner  of  the  land  at 
the  time  that  the  writ  was  levied,  and  was 
in  possession  of  the  same,  the  same  having 
been  conveyed  to  him  by  deed  ezecnted  by 
Leland,  which  was,  before  the  levy  of  the 
writ,  duly  and  properly  recorded  In  the 
county  where  the  land  is  sitnated;  and  also 
alleges  that  the  levy  of  said  execution,  and 
tbe  sale,  if  permitted  to  be  made  by  virtue 
of  it,  would  create  a  cloud  upon  tbe  plain- 
tiff's title;  and  goes  on  to  allege  other 
facts,  tbe  effect  of  which  it  is  claimed  by 
the  plaintiff  will  affect  the  market  value  of 
bis  land,  and  Interfere  with  tbe  use  and 
disposition  thereof  by  tbe  plaintiff,  if  tbe 
threatened  cloud  Is  not  prevented.  The  ap- 
pellee in  answer  averred  that  tbe  deed  from 
Leland  to  the  plaintiff  conveying  the  land 
was  made  In  fraud  of  the  creditors  of  Le- 
land, among  whomr  at  that  time  was  appel- 
lee SewelL  Plaintiff  replied,  denying  this 
allegation;  but  In  his  pleadings,  in  effect, 
it  is  alleged  that  Leland  was  Insolvent,  and 
that  the  land  was  worth  about  $25,000,  and 
that  he  paid  Ldand  or  executed  to  him  his 
notes  therefor  In  consideration  of  the  sale 
to  him  in  the  sum  of  about  $800,  and  agreed 
to  assume  and  pay  off  a  mortgage  debt  on 
the  premises  of  about  $20,000.  There  are 
also  some  averments  to  the  effect  that  this 
mortgnge  debt  is  partly  due  and  is  pressing, 
and  that  the  only  way  open  to  the  plaintiff 
to  settle  the  same  is  by  the  proceeds  arising 
frcmi  the  use  of  the  land,  or  by  incumbering 
or  selling  a  portion  of  tbe  same,  in  order  to 
procure  money  to  pay  off  and  satisfy  the 
mortgage  debt  Upon  final  hearing  the 
court  dissolved  the  Injunction  and  dismissed 
the  plaintiff's  case. 

If  the  question  was  an  open  one  In  this 
state,  we  would  be  Inclined  to  agree  with 
tbe  contention  of  appellant  that  tbe  facts 
stated  constituted  a  threatened  cloud  up- 
on title,  and  that  equity  by  injunction 
would  be  the  proper  remedy  to  prevent  It. 
Soch  a  ruling.  In  our  opinion,  would  be  In 
keeping  with  principle  and  the  better  rea- 
son that  should  govern  this  subject,  which 
is  indicated  in  tbe  following  authorities: 
17  Enc.  Pi.  &  Prac.  285-289,  330;  6  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  150,  162,  153,  1C3, 
166;  1  High,  Inj.  {{  372-375;  Stoddard  v. 
ITescott,  58  Mich.  546,  25  N.  W.  508; 
Thompson  v.  Lyncb,  20  Cal.  190;  Van  Wyck 
T.  Knevals,  106  U.  S.  370,  27  L.  Ed.  201; 
Pixley  V.  Huggins,  15  Cal.  130;  Rea  v.  Long- 
street,  S4  Ala.  283,  204;  Lyon  v.  Alley,  130 
V.  S.  180,  9  Sup.  Ct  480,  32  L.  Ed.  899;  Ver- 
din  V.  City  of  St  Louis,  131  Mo.  74,  33  S.  W. 


480,  86  S.  W.  62;  Byerly  v.  Humphrey,  95 
N.  C.  164;  Johnson  v.  Cooper,  24  Am.  Dec. 
508;  Wood  v.  Seely,  32  N.  Y.  113;  Thomp- 
son V.  Iron  Co.,  91  Ga.  539,  17  S.  E.  668; 
Stout  V.  Cook,  37  111.  286;  Ames  v.  Sankey, 
128  IlL  526,  21  N.  E.  579;  Barnes  v.  Mayo, 
19  Fla.  .543;  Cassiano  v.  Academy,  64  Tex. 
676;  Day  Land  &  Cattle  Co.  v.  State,  68  Tex. 
526,  4  S.  W.  865. 

These  authorities  indicate  tbe  general  rule 
to  be  that  where  tbe  title  or  right  asserted 
by  tbe  defendant  would  prevail  unless  the 
plaintiff  would  Introduce  extrinsic  evidence 
to  defeat  it,  a  cloud  upon  title  would  result 
and  that  in  such  a  case  the  jurisdiction  'of  a 
court  of  equity  may  be  invoked,  not  only  to 
remove  a  cloud,  but  to  prevent  its  creation, 
when  tbe  possible  danger  therefrom  is  im- 
minent and  real,  in  that  it  is  of  a  nature 
calculated  to  prevent  tbe  plaintiff  in  tbe 
use  and  enjoyment  and  disposition  of  bis 
property,  or  that  may  materially  affect  its 
market  value.  The  authorities  cited  show 
that  these  principles  have  been  applied  in 
cases  where  the  plaintiff  and  defendant  are 
asserting  title  from  the  same  grantor.  In 
some  of  the  cases  cited  it  was  even  held 
that  although  tbe  title  asserted  by  the  de- 
fendant may  be  void.  It  could  and  would, 
under  some  circumstances,  have  created  a 
cloud  upon  title,  and  that  a  court  of  equity 
would  remove  it  This  view  was,  to  some 
extent,  discussed  and  approved  In  Day  Land 
&  Cattle  Co.  v.  State,  68  Tex.  626,  4  S.  W. 
865. 

The  invalidity  of  the  title  of  the  defend- 
ant complained  of  in  tbe  allegations  of  the 
plaintiff,  if  the  execution  sale  was  permitted 
to  go  on  and  conveyance  be  made  to  the 
defendant  in  pursuance  of  it,  would  not  ap- 
pear upon  the  face  of  the  defendant's  title, 
and,  if  title  to  tbe  land  was  asserted  under 
It  plaintiff  would  be  required  to  introduce 
extrinsic  evidence  in  order  to  defeat  it  Al- 
though the  plaintlfTs  title  might  be  supe- 
rior, and  the  records  of  deeds  of  the  county 
where  the  land  was  situated  might  sbow  this 
fact,  still,  nevertheless,  tbe  existence  of  a 
purported  title  in  the  defendant  from  the 
same  vendor  under  whom  the  plaintiff  clalnm 
would  throw  some  suspicion  upon  the  supe- 
riority of  the  plaintiff's  title,  and  would,  to 
some  extent,  Impair  Its  efficiency  and  affect  Its 
market  value.  But  tbe  decided  cases  coming 
from  the  courts  of  this  state  are,  to  a  great 
extent,  opposed  to  the  views  above  express- 
ed; and  are  so  numerous  upon  this  subject 
commencing  with  the  early  history  of  the 
supreme  court  and  extending  up  almost  to 
tbe  present  time,  that  we  do  not  feel  at 
liberty  to  disregard  them,  and  to  undertake 
to  unsettle  the  rule  that  has  in  this  state 
been  so  firmly  established  and  that  has  so 
long  existed.  Such  an  undertaking  by  this 
conrt  would  be  merely  persuasive  and  of 
little  force.  Upon  the  subject  just  dis- 
cussed, tbe  disposition  of  this  case  by  the 
trial  court   Is   sustained  by   the  following 
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Garlln  r.  Hudson,  12  Tex.  203,  62 
An.  D«c.  621;  Henderson  t.  Morrill,  12 
TDtx.  1;  Whitman  v.  Willis,  61  Tex:  422,  and 
U.,  431;  Ferguson  r.  Herring,  49  Tex.  180; 
Pnrlngton  v.  Davis,  66  Tex.  4B6,  1  8.  W. 
313;  Spencer  t.  Rosenthall,  68  T«x.  4;  Ken- 
tmcA  Y.  Mabry,  78  Tex.  158,  14  S.  W.  272; 
>rann  ▼.  WaUis,  75  Tex.  613,  12  S.  W.  1123; 
Heath  t.  Bank  (Tex.  Civ.  App.)  82  S.  W. 
779;  Paddock  t.  Jackson  (Tex.  Giv.  App.) 
41  S.  W.  700;  Oook  t.  Railway  Co.,  3  Tex; 
«▼.  JLpp.  145,  22  S.  W.  58;  Ivory  v.  Kemp- 
■er,  2  Tex.  Civ.  App.  477,  21  S.  W.  1006; 
Wofford  V.  Booker,  10  Tex.  Civ.  App.  173,  30 

Oo  the  Issue  that  the  appellant's  title  was 
aaqtiired  In  fraud  of  the  rights  of  appellee 
sad  other  creditors  of  Leland,  and  that  the 
avarments  of  the  petition  do  not  sufficiently 
m^atlTe  the  existence  of  facts  from  which 
tbe  inference  of  fraud  might  arise  by  reason 
'•f  the  transactions  disclosed  by  the  plead- 
ings, we  are  of  tlie  opinion  that  the  case  of 
Paddock  v.  Jackson  (Tet.  Civ.  App.)  41  S. 
W.  700,  is  in  point  upon  this  subject,  and 
will  support  the  Judgment  of  the  trial  court. 
We  do  not  think  the  case  made  by  the  peti- 
tion comes  within  the  role  announced  in  tlie 
bitter  part  of  the  opinion  of -the  court  In 
Sumner  v.  Crawford,  01  Tex.  131,  41  8.  W. 
W4. 

The  Judgment  of  the  trial  court  is  afflrm- 
mL    Affirmed. 


STROUD  V.  HAWKINS  et  al.t 

fOoart  of  Civil  Appeals  of  Texas.     Feb.   1, 
1902.) 

COARDIAN  AND  WARD— SALE  OF  LAND— CASH 
— OBDBH  OF  CONFIRMATION-CONCLUSIVB- 
KESS-IRRBGUIjARITIES— GOOD  FAITH— UM- 
ITATIONS. 

1.  Where  the  probate  court  confirmed  a 
guardian's  sale.  It  determined  all  qnestiona  as 
to  the  authority  of  the  guardian  to  sell,  and  of 
the  necessity  for  the  sale;  and  such  deter- 
mination canuot  be  questioned  In  trespass  to 
try  title  to  the  property  so  sold. 

2.  Where  the  purchaser  of  laud  at  a  ^uard- 
iaa's  sale  in  good  faith  paid  the  full  value  of 
die  land  with  property,  instead  of  cash,  and 
the  gnardian  ref>arted  tlie  sale  as  for  cash,  and 
it  was  so  confirmed,  ttie  title  to  the  land  passed 
to  and  remains  in  the  purchaser  while  such  or- 
der stands  unreversed. 

3.  Where  there  were  irregularities  in  the  sale 
«f  tl»e  lands  by  a  guardian,  of  which  the  minor 
had  uotice  when  ne  reached  his  majority,  an 
action  four  years  thereafter  to  recover  such 
land  because  of  such  irregularities  is  barred. 

Appeal  from  district  court,  Hill  county; 
Wm.  Polndexter,  Judge. 

Action  by  T.  M.  Stroud  against  H.  P. 
Hawkins  and  another.  From  a  Judgment  for- 
defendants,  plaintiff  {^jpeala.    Affirmed. 

B.  T.  Jones,  Clark  &  Bollinger,  and  Vaugh- 
am.  Works  &  Clarke,  for  appellant.  A.  P. 
ICcKlnnon,  Tj.  A.  Carlton,  and  Wear,  Morrow 
<1  Smitbdeal,  for  appellee  Hawkins. 

^  fVrlt  o(  error  denied  by  supreme  court,  March  20, 


TBMPLETON,  J.  This  suit,  wbJch  was 
originally  In  the  form  of  an  ordinary  action 
of  ttcflpass  to  try  title,  was  Iwought  on 
March  12,  1808,  by  the  appellant,  T.  M. 
Stroud,  against  the  appellee  H.  P.  Hawkins. 
On  January  2S,  1880,  the  plaintiff  filed  an 
amended  petition,  and  made  his  sister,  Ora 
Stroud,  a  party  defeadant  It  was  alleged 
in  the  amended  pettticn  that  the  land  sued 
for,  whi<±.  Is  a  lot  In  HlUslMro,  was  Inherit- 
ed by  the  said  T.  M.  and  Ora  S<roud  from 
their  moth«-  when  they  were  minors;  tliat 
thehr  father,  E.  B.  Stroud,  was  the  legally 
appointed  and  quaUfled  guardian  of  their 
estates,  and  that  on  February  26,  18^  he, 
as  such  guardian,  obtained  an  order  to  sell 
the  said  lot;  that  on  February  20,  1890,  the 
gnardian  ffied  a  report  showing  a  sale  of  the 
lot  to  H.  P.  Hawkins  for  the  sum  of  ^,000 
cash,  which  report  was  duly  approved  eight 
days  later;  that  in  fact  Hawkins  did  not  pay 
cash,  but  settled  for  the  lot  bou^t  by  deed- 
ing to  the  guardian  certain  landa»  and  turn- 
ing over  to  him  an  interest  In  a  mercantile 
buBiness;  that  there  was  no  necessity  for 
said  sale;  that  the  gnardian  and  Hawldns 
acted  fraudulently  In  said  transaction  for 
the  purpose  of  converting  said  lot  to  their 
own  private  beneflt;  and  that  Hawldns  there- 
fore held  the  lot  In  trust  for  the  real  owners, 
the  said  T.  M.  and  Ora  Stroud,  and  was  not 
vested  with  the  equitable  title.  The  pleas 
at  the  dsfeadauts  need  not  be  noticed,  fur- 
ther than  to  say  that  the  same  were  suffi- 
cient to  raise  all  the  defenses  considered  In 
the  trial.  The  case  was  tried  before  the 
court  without  a  Jury,  and  Judgment  was  ren- 
dered for  the  defendants.  The  trial  Judge 
filed  conclusloBB  of  fact,  which  are  support- 
ed by  the  evidence,  and  the  same  are  there- 
fore adopted.  The  conclusions  are  here  In- 
serted: 

"a)  I  find  that  OSvla  Stroud,  the  wife  of 
B.  B.  Stroud,  and  the  mother  of  the  plaintifr, 
died  about  May  — ,  1884;  that  at  the  time 
of  her  death  she  owned  the  east  half  of  l/>t 
No.  2  In  block  No.  6  In  the  city  of  HlUsboro, 
described  In  plaintiff's  petition. 

"(2)  I  find  that  Olivia  Stroud  left  surviv- 
ing her  two  children,  to  wit,  T.  M.  Stroud, 
plaintiff  herein,  and  Ora  Stroud,  a  daughter, 
which  said  two  children  inherited  the  whole 
of  the  property  so  owned  by  the  said  Olivia 
at  the  time  of  her  death. 

"(3)  I  find  that  on  December  1,  1884,  by 
an  order  of  the  cotmty  court  of  Hill  county, 
Texas,  B.  B.  Stroud  was  appointed  guardian 
of  the  estates  of  his  children,  Thomas  and 
Ora  Stroud;  that  said  order  was  entered  on 
a  proper  application  that  was  made  by  the 
said  E.  B.  Stroud;  and  that  said  E.  B. 
Stroud  duly  and  legally  qualified  as  such 
gnardian. 

"(4)  I  find  that  on  the  2Cth  day  of  Feb- 
ruary, 1885,  the  county  court  of  Hill  county, 
Texas,  by  its  order,  duly  entared,  directed 
the  sale  of  the  property  la  controversy,  so 
owned  by  the  plahitlff,  T.  M.  Stroud,  and 
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said  Om  Stroud:  that  said  order  was  made 
upon  a  proper  application.  It  recited  a  ne- 
cessity for  the  8aJ£,  and  was  la  due  and 
legal  form. 

"(5>  I  find  tbat  oo  Febniary  20^  ISeOi  «Im 
Kuardian,  S.  B.  Strwid.  filed  in  the  county 
court  of  HUl  eoonly,  Texaa^  a.  Nnort  oit  the 
sale,  in  wbich  lia  reeites  that  lie  had  aold 
to  H.  P.  Hawkins  the  lot  In  ooBtroyaesj  for 
$4,000  cash;  said  property  teported  to  bam 
been  aold  as  the  proper^  of  tbs  ward% 
Thomas  and  Ora  Stroud:  tha  said  xsport  of 
the  sale  beliw  in  doe  and  proper  form. 

*'((>)  I  find  that  on  February  28,  1800,  ttw 
county  court  of  HUl  coon^,  Texas,  by  its 
Judgment  duly  entered,  canfimed  and  av* 
proTed  the  sale  reported  to  hare  been  mads 
to  the  said  Hawkins,  and  directed  the  gnard- 
lan,  SL  B.  Stroud,  to  mak*  him,  the  said 
Hawkins,  a  deed  to  the  said  property. 

"(7)  I  fiad  that  on  the  28th  day  of  Fet>- 
mary,  1880,  the  said  "EL  B.  Strood,  as  guard- 
Ian  of  tha  mkuMTs,  T.  M.  and  Ora  Stroud,  did 
make  to  H.  P.  Hawkins  a  deed  cosTCvlng 
to  him,  the  said  Hawkins,  the  land  in  con- 
troversy; this  deed  prc^eriy  describing  the 
land  In  eontrorarsy:  also  reciting  the  order 
of  the  probate  court  abore  meatiMied,  and 
abowiag  that  the  same  was  sMde  1b  oem- 
pliajnce  with  said  order. 

"(8)  I  and  that  the  ^,000  was  not  paid  la 
actnal  cash,  but  same  was  padd  by  the  said 
H.  P.  Hawkins  coovering  to  the  said  B.  B. 
Stroud,  as  guardian  of  the  mloors,  certain 
other  real  estate  sitvated  tn.  HtUaboio,  Texas, 
and  also  by  tumlng  over  to  Ite  said  Strood 
an  iBterest  owned  by  the  said  Hawkins  in  a 
hardware  bnsinefls  then  being  coadocted  in 
the  dty  of  HlUsboro.  At  the  time  the  trans*- 
fer  was  made,  the  hardware  business  had 
to  its  credit  in  a  bank  at  HiUaboro  tbe  sum 
of  $1,212.42,  in  which  the  said  Hawkins 
owned  a  little  mwe  than  one-thhrd  interest; 
and  this  cash  went  to  the  said  Stroud  along 
with  the  hardware  business. 

"(9)  I  find  that,  as  a  matter  of  fact,  the 
said  (»qi>erty  so  conveyed  by  said  Hawkins 
to  the  said  minor  children  and  their  guardian 
was  eqsal  tn  valae  to  the  consideration  nam- 
ed in  the  deed  from  said  Stroud,  guardian,  to 
the  said  Hawkins,  and  was  eqsal  in  vain* 
to  the  property  said  Hawkins  received.  I 
farther  find  that  at  thto  time  the  said  B.  B. 
Stroud  was  solvent,  and  worth  above  his 
IlAbiUtlea  seasethlBg  like  $25,000  or  $30,000. 
I  further  find  that  thereafterwards,  and  be- 
fore the  Bia]oril7  of  either  of  the  said  wards, 
he,  the  said  B.  &  Stzood,  gnardiaa,  convert- 
ed tbe  property  that  be  had  received  into 
actual  cash,  and  that  he  received  for  it  a 
taurger  amount  than  its  esthnatad  value  at  tbe 
time  the  trade  was  made. 

"CiOi  I  further  find  that  en  August  7. 1600. 
the  guardian,  B.  B.  Stroud,  filed  in  the  pro- 
bate ooiBt  an  aecoont  showins,  among  other 
things,  that  he  had  received,  and  then  had 
in  his  hands,  as  coming  from  the  sale  of  his 
wards'  property,  a  part  of  whidt  was  the 


property  in  controveroy.  the  amn  ef  $1S,000; 
his  account  abowlog  a  balance  due  his  wards 
amounting  to  $ll,312.6(k  From  tbls  account 
the  £oU»wtng  Is  quoted:  'I  have  Invested 
$7,560.00  In  purchasing  an  ucdiTldcd  tnterest 
of  <x»ii*lS  In  the  HawkiBs  Ebffdware  do. 
building  and  to^  situated  in  ti»e  town  ol 
HUlsbora,  Texas^  and  tahUig  the  deed  1&  the 
minors'  naueai  I  hereby  ask  tbe  court  to 
ratify  the  sameL  I  have  tike  other  loaned  out 
at  12  per  cent.  Interest,  to  wtt,  the  sum  of 
$3,762:62.'  "Oxkt  report  was  examined  and 
approved  by  a  formal  order  ef  ttie  court. 

"(11)  I  find  that  this  suit  was  originally 
broDght  ae  an  orditiuury  action  of  trespass  to 
try  titler  on  the  12th  day  of  March,  1898: 
that  tbe  plelntUTs  flsst  amended  petltioa,  on 
which  the  caaa  was  trted,  was  filed  January 
25,  1880:  I  find  that  <m  February  26,  ISdSt 
the-  pJetattUr,  T.  M.  Stroud,  instituted  a  suit 
in  tha  dlBtriot  eo«rt  of  HUl  county,  Teza% 
against  his  guardias.  and  the  bondsmen  of 
bis  gvardiaa,  wherdn  he  sought  to  recovier 
the  amount  tiiat  he  delmed  was  owing  to 
htm  by  his  guardian;  that  in  the  petltk>a 
filed  in  said  suit  on  said  bond  various  acts 
of  mlsBUUiagemeBt  on  tbe  part  of  his  guardr 
ian  were  alleged,  amosg  which  was  what 
was  claimed  to  he  an  nnlawful  disposition 
and  sqvaodccinc  «f  the  whole  of  the  prop- 
erty owaed  by  the  said  wards.  Tbe  peti- 
tion averred  tbat  the  guardian  had  sold  all 
of  the  property  belonging  to  the  estate,  when 
in  fact  tbera  was  no  necessity  for  such  sal& 
Ko  proof  was  offered  as  to  whether  the 
bondsmen  wer«  solvent  or  insolvent  but  ttas 
suit  Is  stIU  pending,  and  tbe  coart  finds  that 
it  is  preetuued  that  the  bondsmen  are  sol- 
vent 

"(12)  I  further  find  tbat  on  the  12tb  day 
of  November,  1896,  B.  B.  Stroud  made  a 
deed  of  trust  to  J.  D.  Warren,  tmsteeh  to 
secnre  certain  creditors  of  the  said  Strood, 
conveying  to  blm,  the  said  Warresi.  tn  trust 
a  large  stock  of  goods;  wares,  and  mercbsnt' 
dise,  fnmltare  and  fixtsres,  then  situated  in 
Hlllsboro,  as  well  also  as  sixty  shares  of 
tbe  capital  stock  of  tha  Stroud-Cllbson  Gro- 
cery Company,  a  coiporatlon;  that  the  plain- 
titr  in  this  case  was  named  Is  the  deed  <tf 
trust  as  one  of  the  creditors  of  the  said  B, 
B.  Strood:  that  the  said  debt  admitted  to 
be  owing  by  the  said  Stroud  to  bis  said 
wards,  and  mentioned  In  said  deed  of  trust 
grew  out  of  the  sales  that  tbe  guardian  had 
made  of  the  property  of  the  said  wards,  of 
which  the  prcqperty  In  controversy  was  a 
part;  tbat  the  said  T.  H.  Stzoud  formaUy 
accepted  the  beoefits  of  the  said  instrument 
In  writing;  that  the  said  trostees  afterwards 
sold  said  property,  and  the  said  T.  M.  Strood 
accepted  his  pro  rata  part  of  the  proceeds 
ef  said  sale,  which  amounted  to  something 
Ufce  $150. 

"(13)  Tbe  court  finds  that  on  the  9th  day 
of  March,  1896,  B.  B.  Stroud  conveyed  to 
plaintiff,  T.  M.  Strood,  a  certain  lot  of  land 
ia  HlUabon\  Texas,  which  recited  the  toUow* 
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log  as  a  consideration:  That  In  conaldera- 
tlon  of  the  sum  of  $1,200.00  to  me  in  hand 
paid  by  T.  M.  Strond,'  etc.,  'beln^:  a  part  of 
what  I  am  dne  aald  T.  M.  Stroad  as  guard- 
ian;* that  the  said  T.  M.  Stroud  accepted 
said  deed,  and  afterwards  sold  the  said  lot, 
and  appropriated  the  same  to  his  own  use 
and  benefit  I  find  that  the  property  when 
sold  to  Strond  (that  Is,  to  T.  M.  Stroud)  was 
worth  some  |1,500,  against  which  there  was 
a  lien  of  $700,  but  that  said  T.  M.  Stroud, 
when  he  sold  It,  only  realized  something  like 
$300  or  $400  over  and  above  the  lien  on  the 
properly. 

"(14)  That  H.  P.  Hawkins  took  possession 
of  the  property  in  controversy  on  February 
28,  1890;  that  he  has  been  in  peaceable  and 
adverse  poBsesslon  ever  since  said  time,  nslng 
and  enjoying  the  same,  and  paying  all  taxes 
thereon;  that  the  original  deed  made  to  him 
by  Stroud,  as  guardian,  was  duly  acknowl- 
edged and  filed  for  record  immediately  after 
his  execution;  that  his  possession  of  said 
property  has  been  actual,  notorious,  and  visi- 
ble. 

"(15)  The  court  finds  that  the  plaintiff,  T. 
M.  Stroud,  attained  bis  majority  on  the  28th 
day  of  February,  1894,  and  before  this  time 
he  had  been  fully  apprised  by  bis  ta.tbet  of 
the  fact  of  the  sale  of  the  land  in  controversy 
to  Hawkins,  and  knew  the  to'ms  and  condi- 
tions of  this  sale. 

"(16)  I  further  find  that  there  was  no  ac- 
timl  fraud  Intended  or  committed  In  the  sale 
to  Hawkins  by  the  guardian,  B.  B.  Stroud; 
that  the  said  Stroud  at  the  time  was  solvent, 
and  amply  able  to  anaww  to  his  wards  for 
the  value  of  the  property,  and  elected  to  con- 
sider what  he  got  from  Hawkins  as  money. 
Intending  at  the  time  to  answer  to  his  said 
wards  for  that  amount. 

"(17)  I  further  find  that  the  bringing  of 
the  suit  for  this  land  was  an  afterthought 
on  the  part  of  plaintiff.  With  knowledge  of 
the  facts,  the  plaintiff  accepted  his  father 
as  a  creditor  (xa  account  of  the  dealings  with 
his  property.  He  received  various  sums  of 
money  that  came,  at  least  indirectly,  from 
the  proceeds  of  the  property  that  was  by 
Hawkins  turned  over  to  the  guardian.  He 
expressed  himself  as  satisfied  with  his  fa- 
ther's transactions  in  respect  to  the  matter. 
As  long  as  his  father  remained  solvent,  be 
made  no  question  as  to  the  legality  of  the 
sale,  and  it  was  long  after  his  father  had 
failed  In  business  before  he  contemplated  the 
bringing  of  this  suit.  By  his  various  acta 
and  doings  above  mentioned,  and  recited  In 
the  other  findings  herein  made,  the  said  plain- 
tiff acquiesced  in  the  sale  that  had  been 
made  to  Hawkins." 

This  is  not  an  action  to  set  aside  the  order 
of  the  proliate  court  confirming  the  sale 
made  by  the  guardian  to  Hawkins,  and  the 
order  of  confirmation  cannot  be  questioned 
in  this  suit,  but  Is  entitled  to  absolute  verity. 
Whatever  questions  were  settled  by  the  order 
of   confirmation   cannot  be  reopened   now. 


Crawford  ▼.  McDcmald,  88  Tex.  626,  33  S.  W, 
325.  When  the  report  of  sale  was  made, 
the  court  had  authority  to  determine  wheth- 
er the  guardian  was  empowered  to  sdl.  and 
whether  there  was  a  present  necessity  for 
the  sale.  These  questions  were  conchided  by 
the  order  approving  the  report  of  sale.  The 
statute  fixes  no  time  within  which  Che  sale 
shall  be  made  after  the  granting  of  the  ap- 
plication therefor,  and  the  court  had  the  pow- 
er to  approve  the  sale  made  under  the  ap- 
plication granted  five  years  before,  without 
requiring  a  new  application.  Buti»  v.  Ste- 
phens, 77  Tex.  689,  14  S.  W.  202.  When  the 
court  approved  the  sale,  it  necessarily  recog- 
nized as  valid  the  order  under  which  the 
guardian  acted.  The  fact  that  Ha^^ins  paid 
for  the  lot  in  property,  instead  of  in  cash, 
would  not  render  the  sale  void.  Perry  v. 
Blakey  (Tex.  Civ.  App.)  23  S.  W.  807.  When 
the  report  of  sale  was  made  and  approved, 
the  guardian  and  his  bondsmen  became  liable 
to  the  wards  for  the  purchase  money  of  the 
property  sold,  and  the  titie  to  the  property 
passed  to  the  purchaser.  Taffinder  v.  Mer- 
rell  (Tex.  Snp.)  66  S.  W.  177.  The  order  of 
the  probate  court  confirming  the  sale  is  the 
act  which  vests  titie,  and  the  purchaser  is 
protected  thereby  while  the  order  stands  un- 
reversed, if  the  probate  court  bad  Jurisdic- 
tion to  enter  it  Brown  v,  Christie,  27  Tes. 
77,  84  Am.  Dec.  607;  Corley  v.  Goll  (Tex. 
Civ.  App.)  27  a  W.  821;  Chapman  v.  Brite 
(Tex.  Civ.  App.)  83  S.  W.  514;  Heath  v. 
Layne,  02  Tex.  691.  The  irr^ularlties  at- 
tending the  sale  In  question,  while  they  may 
have  been  soch  that  the  probate  court  would 
have  been  authorized  to  refuse  to  confirm 
the  sale,  or  to  set  it  aside  after  confirma- 
tion, were  not  such  as  to  render  the  sale 
void.  The  legal  titie  to  the  lot  undoubtedly 
passed  to  Hawkins;  and  he  took  the  equita- 
ble titie,  also,  unless  there  was  such  fraud 
in  the  transaction  as  to  create  the  trust  set  up 
by  appellant 

The  trial  Judge's  findings  of  fact  upon  the 
question  of  fraud  dispose  of  the  tmst  issne 
against  the  app^ant  In  Fisher  v.  Wood, 
65  Tex.  206,  and  McCampbeU  v.  Durst  (Tex. 
Cav.  App.)  40  S.  W.  315,  it  was  held  that  a 
fraudulent  purchaser  would  not  be  protect- 
ed by  the  order  confirming  the  sale,  and  that 
such  purchaser  held  the  property  bought  la 
trust  for  the  real  owner.  In  those  cases  the 
pretended  purchasers  were  Interested  In  the 
administration,  were  guilty  of  cfrilusion  and 
fraud,  and  did  not  pay  the  purchase  price  of 
the  property  sold.  Such  is  not  the  case  here. 
Hawkins  was  not  in  any  way  connected  with 
or  Interested  in  the  estates  of  the  minors. 
He  acted  in  good  faith,  and  paid  for  the  lot 
in  property  equal  to  the  value  of  the  agreed 
purchase  price,  and  which  was  accepted  by 
the  guardian  in  lieu  of  the  cash.  The  gnard- 
ian  charged  himself  with  the  amonnt  for 
which  the  lot  was  sold.  He  Intended  no 
fraud  or  wrong,  and  was  solvent  and  abun- 
dantly able  to  account  to  the  minors  twr  an 
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that  he  was  owing  them.  The  alleged  deras- 
tarlt  occurred  years  after  the  sale  to  Hawk- 
Ins.  Appellant  contends  that  the  facts  show 
constractive,  If  not  actual,  fraud,  for  the  rea- 
son that  all  the  proceedings  leading  up  to  and 
connected  with  the  sale  were  not  strictly  reg- 
ular, and  that  Hawkins  was  bound  to  take 
notice  of  the  irregularities.  The  effect  of 
this  contention  la  that  any  irregularity  occur- 
ring in  such  sales,  though  not  of  a  character 
to  render  the  sale  void,  would  neTertheless 
amount  to  constructiTe  fraud,  and  the  pur- 
chaser, however  innocent  he  might  be  in 
fact,  would  take  the  title  In  trust  for  the 
minors.  Of  course,  such  contention  cannot 
be  sustained,  as  it  would  be  inequitable,  and 
would  preclude  all  business  dealings  with 
such  property.  Equity  will  declare  a  truat 
in  these  cases  only  where  the  purchaser  is 
guilty  of  such  acts  as  amount  to  fraud,  and, 
as  appellant  has  failed  to  establish  fraud,  he 
has  shown  no  right  to  recover. 

But  even  had  appellant  established  the 
trust  set  up,  his  cause  of  action  in  that  re- 
gard was  barred  by  the  general  four-year 
statute  of  limitations  when  this  suit  was 
brought  He  seeks  to  avoid  the  application 
of  the  statute  to  his  case  by  invoking  the  rule 
that  limitations  will  not  run  in  favor  of  the 
trustee  and  against  the  cestui  que  trust  un- 
til the  trustee  has  disavowed  the  trust  and 
the  beneficiary  has  notice  thereof.  The  rule 
proimunded  is  sound,  but  the  facts  do  not 
bring  this  case  within  the  rule.  Appellant 
reached  his  majority  and  was  made  aware  of 
all  the  facts  more  than  four  years  before  be 
sued.  The  clrcumstaDces  attending  the  pur- 
chase by  Hawkins,  and  the  charact^  of  his 
possession,  showed  conclusively  that  he  nev- 
er recognized  the  alleged  trust  and  that  he 
claimed  and  held  as  owner,  and  not  as  trus- 
tee. As  appellant  knew  the  facts,  the  stat- 
ute would  apply,  and  his  cause  of  action,  U 
he  ever  had  one.  Is  barred. 

The  Judgment  Is  afiirmed. 


HOUSTON  B.  &  W.  T.  RY.  CO.  t.  STBttiL. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  20, 

1902.) 

CARRIERS— PASSENOBRS  ON  FRBIOHT  TRAIN- 
PERMIT— EJECTION— HEPRBSKNTA- 
TION   OF    AQENT. 

A  passenger  who  knew  it  was  essential, 
under  the  rules  of  the  railroad,  that,  in  addi- 
tion to  his  ticket,  he  have  a  permit  to  ride  on  a 
freight  train,  and  that  be  must  get  the  permit 
before  he  got  on  the  train,  and  thnt  the  ticket 
sfcent  had  no  authority  to  say  he  could  get  it 
of  the  condnctor,  cannot,  because  of  such  rep- 
resentation of  the  agent  recover  for  his  ejec- 
tion by  the  condnctor. 

Appeal  from  district  court.  Liberty  coun- 
ty:   L.  B.  Higbtower,  Judge. 

Action  by  Nathan  Btell  against  the  Hous- 
ton East  &  West  Texas  Kallway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 


Baker,  Botts,  Baker  ft  Lovett  and  J.  &. 
McEachln,  for  appellant  A.  W.  Boyd,  Stan- 
ley Thompson,  and  Stevens  ft  Marshall,  for 
appellee. 

B'LY,  J.  Appellee  sued  appellant  to  re~ 
cover  damages  alleged  to  have  accrued  bj 
reason  of  his  unlawful  expulsion  from  » 
freight  train  on  which  he  was  riding  from 
Diboll  to  Lufkin,  stations  on  appellant's  line 
of  railway.  The  trial  resulted  in  a  verdict 
and  Judgment  for  appellee  in  the  sum  of 
$1,500.  Appellee  alleged  that  he  procured  a 
ticket  on  April  80,  1889,  from  the  agent  at 
Diboll  station,  which  entitled  him  to  ride  on 
all  trains  from  that  point  to  Lufkin,  and  got 
on  a  train  which  carried  both  freight  auA 
passengers,  and  after  the  train  had  gone 
about  two  miles  he,  with  other  passengers^ 
was  ejected  by  the  conductor  because  be 
refused  to  pay  cash;  that  the  night  wa» 
dark,  and  It  was  raining,  and  that  he  was 
compelled  to  walk  back  to  Diboll.  His  dan>> 
ages  are  stated  as  follows:  "That  at  the 
time  of  the  said  occurrence  plalntifr  alleges 
the  truth  to  be  that  he  was  taking,  and  bad 
the  morning  of  the  occurrence  taken,  calo- 
mel, and  BO  Informed  said  conductor  and 
agent  of  said  fact  at  the  time  he  was  eject- 
ed from  said  car;  that  by  reason  of  unlaw- 
ful acts  plaintiff  became  and  is  now  sali- 
vated, and  has  lost  eight  of  lila  teeth,  suf- 
fered Intensely  with  sore  moifth,  sloughing 
off  of  flesh  caused  as  aforesaid;  and  that  by 
reason  of  said  unwarranted  acts  his  whole 
system  has  become  affected,  and  that  he  is 
suffering,  both  mentally  and  physically,  by 
reason  of  said  acts,  and  is  now  suffering 
from  said  acts,  and  that  he  has  not  since 
said  acts,  nor  is  he  now,  and  he  alleges  that 
he  will  not  be,  able  to  either  work  mentally 
or  physically  for  a  long  time;  and  he  alleges 
that  said  Injuries  caused  as  aforesaid  are 
permanent."  Tersely  stated,  the  allegations 
amount  to  a  charge  that  by  the  ejection  from 
the  cars,  and  consequent  exposure,  salivatioa 
was  produced,  from  which  the  hijurles  re- 
sulted. 

On  the  trial  of  the  cause.  Dr.  Burroughs, 
the  physician  who  had  been  attending  ap- 
pellee, swore  that  "salivation  is  produced 
after  a  man  has  taken  mercury  and  then 
submits  himself  to  the  vicissitudes  of  the 
weather,  as  cold  or  wet,  or  anything  that 
suddenly  stops  the  secretions  of  the  skin. 
•  •  •  To  the  best  of  my  knowledge  and 
belief,  It  Is  not  the  prevailing  opinion  of  phy- 
sicians who  have  been  educated  within  the 
last  10  or  13  yean  that  exposure  does  not 
produce  salivation."  Dr.  Mynett  witness  for 
appellant  testified:  "I  do  not  think  his  get- 
ting wet  after  taking  the  calomel  would 
make  any  difference.  The  absorption  of  the 
calomel  in  the  system  produces  salivation'. 
Exposure  does  not  have  anything  to  do  with 
it  at  alL"  Dr.  Boyd,  witness  for  appellant 
swore:    "Exposure  to  damp  and  cold  weatb- 
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er  aftar  taking  calomel  does  not  have  any 
effect  towards  pzodudng  aallvatloB.  I  base 
tbat  condnalon  cm  teaching  In  tbe  first  place, 
and  the  next  place  firom  obserTation.  I  get 
that  from  all  authorities  I  have  read,  and  I 
can  name  70U  seTeral.  The  preTaillng,  ac- 
cepted opinion  of  the  leading  medical  fra- 
ternity, as  to  exiKanre  to  cold  or  damp 
weather  producing  or  not  producing  sail  ra- 
tion, is  It  has  no  effect  •  •  •  The  med- 
ical profession  of  to-day  accepts  aa  tbe  true 
theory  of  aalivation  the  amount  of  mercmy 
absorbed  and  the  length  of  time  it  would  he 
retained  In  the  system,  and  the  theory  of 
ezposnre  causing  sallyadon  la  not  ester- 
talned  In  tbe  scientific  world  at  all,  ao  far  aa 
I  Imow." 

As  wiU  readily  appear,  tlie  testimony  of 
these  witnesses  raised  the  isaae  sharply  aa 
to  whetiier  the  expoenre  to  the  rain  pro- 
duced the  sallyatlon  which  caused  the  injn- 
ries  to  appdlee.  The  issue  thus  raised  was 
not  presented  to  the  Jmry,  except  in  a  very 
general  way,  by  a  requested  charge  of  ap- 
pellant,  which  was  given,  and  appellant  re- 
'Quested  the  following  charge:  "If  yon  find 
as  a  fact  that  the  plaintiff  was  salivated, 
then,  before  you  can  return  a  verdict  for  the 
plaintiff  hi  this  case,  you  mast  believe  from 
a  preponderance  of  the  testimony  in  this  caae 
that  the  plaintiff  was  not  salivated  by  rea- 
son of  having  taken  an  overdose  of  calomel, 
or  that  he  was  not  salivated  by  permitting  a 
quantity  of  calomel  to  remain  In  bis  system 
too  long;  and  you  must  frulher  find  from  a 
preponderance  of  tbe  evidence  that  the  sali- 
vation, if  any,  was  caused  as  a. proximate 
result  by  reascm  of  his  exposure  bronght 
about  by  his  leaving  the  defendant's  train  at 
the  time  and  under  the  circumstances  that 
he  did,  and  that  he  was  Improperly  ejected 
from  said  train,  and  tbat  such  salivation.  It 
any,  was  the  reasonable  or  probable  result 
ef  such  exposure^  and  nnless  yon  so  find  the 
facts  to  be  yoar  verdict  should  be  for  the 
defendant" 

The  requested  charge  would  certainly  not 
be  adopted  as  a  model  or  a  precedent,  and 
yet.  we  think.  It  embodies,  when  analysed, 
the  law  of  the  case.  The  first  part  of  the 
charge  may  be  treated  as  surplusage,  be- 
cause if  the  Jury  had  fonnd  that  the  saliva- 
tion was  not  a  proximal^  result  of  the  ex- 
pulsion from  tbe  train,  and  that  appdlee  was 
not  improperly  ejected,  no  damages  could 
have  been  allowed,  whether  it  Was  found 
that  the  salivation  did  or  did  not  result  from 
other  causes.  Tiie  requested  charge  present- 
ed an  Issue  clearly  raised  and  sharply  de- 
fined by  the  evidence,  and  appelant  had  the 
right  to  have  it  presented  to  the  Jury.  Rail- 
way Co.  V.  McGIamory,  89  Tex.  635,  35  S.  W- 
10-oS;  Same  v.  Rogers,  91  Tex.  52,  40  8.  W. 
956;  ItaUway  Co.  v.  Oasseday,  82  Tex.  625. 
50  S.  W.  125. 

There  is  no  merit  in  the  third,  sixth,  sev- 
enth, and  ^venth  assignments  of  error. 
The  agent  at  DiboU  did  not  violate  any  rule 


in  not  giving  a  permit  to  appellee  to  ride  on 
the  freight  train.  He  bad  not  been  fnrnished 
any  permits,  and  cooUl  not  give  them,  of 
conrse.  The  law  aa  to  the  asslgnmenta 
above  named  la  stated  correctly,  we  think, 
la  cases  of  RaUway  Co.  v.  White  (Tex.  Civ. 
App.)  61  S.  W.  486,  and  Same  ▼.  Jackaon, 
Id.  440,  whUth  are  companlao  caaea  to  this. 

None  of  the  assignments  of  error  save  the 
one  hereinbefore  dlaensacd  la  well  taken. 

For  the  error  In  falling  to  gtve  the  special 
charge  hereinbefore  copied  the  Judgment  la 
reversed,  and  the  eanae  remanded. 

On  Kotton  for  Rehearing. 
(AprU  9.  1902.) 

Appellee's  motion  la  baaed  on  the  state- 
metat  that  the  refusal  of  the  charge  for  which 
we  held  that  the  Judgment  should  be  re- 
versed was  glvoi  In  substance  in  other  re- 
quested instmctlooa,  and  the  record  may  bear 
ont  the  conteatioB. 

Another  qnestisn,  howover.  Is  preseated  by 
the  record  which  will  necesaitate  an  adher- 
ence to  the  Judgment  reversing  the  Judgment 
of  the  lower  court  and  remanding  the  cause. 
In  the  answer  filed  by  appellant  one  of  the 
issues  raised  waa  the  knowledge  of  apiiellee 
as  to  a  lack  ot  power  cai  the  pact  of  the 
ticket  agent  to  abolish  a  rule  that  passengers 
in  order  to  ride  on  freight  trains  moat  at 
all  stations  whwe  tickets  were  sold,  obtain 
a  permit  as  well  as  a  ticket  from  such  ageot 
It  may  be  atated  as  settled  that  a  railroad 
company  may  make  and  oxtoece  a  rule  for- 
bidding passenga*  to  be  carried  on  freight 
trains,  or,  if  it  permits  passengers  on  freight 
tralna.  It  may,  after  dae  notice,  require  sach 
passengeta  to  provide  themselves  with  a  imr- 
tlcular  kind  of  ticket  BaUott,  R.  R.  S  20a 
and  anthorltiea  dteA.  It  may  be  also  atated 
as  the  establlahed  doctrine  (hat  the  employes 
of  a  railway  company  cannot  abrogate  rules 
govettaing  passengers  established  by  the  em- 
ployer, and  that  a  person  who  knowingly 
acts  in  violation  of  a  reasonable  regulatkui 
of  the  railway  company,  even  with  the  con- 
sent of  an  employe,  whom  be  knows  has  no 
authority  to  abrogate  the  rule,  occupies  the 
attitude  of  a  trespaaaa  towards  the  com- 
pany, and  cannot  claim  and  maintain  the 
right  of  a  passenger.  Railway  Co.  v.  Moore, 
49  Tex.  SI,  30  Am.  Bep.  98;  Prince  v.  Rail- 
way Co.,  64  Tex.  144  r  Railway  Co.  v.  Gamp- 
beU,  76  Tex.  174,  18  S.  W.  19;  RaUway  Ca 
V.  Black,  87  Tex.  160,  27  S.  W.  118;  Rail- 
way Co.  V.  Hayden,  6  Tex.  Civ.  App.  745, 
26  S.  W.  331.  In  the  last-named  caae  It  was 
said  "if  the  mles  of  tbe  company  forbade 
persons  being  carried  on  freight  trains,  and 
the  conductor  had  no  authority  to  relax  the 
rule,  and  Black  took  passage  a|Mn  the  train 
with  knowledge  of  tbe  facta,  the  consent  of 
tbe  conductor  would  not  make  him  a  pasaen- 
ger,  rendering  the  compaay  liable  for  Injorles 
received  by  him  from  wrongful  acta  oC  a 
servant  done  without  the  scope  of  hla  cm- 
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ploymenrt*  The  Judgment  ttbb  reversed  be- 
cause the  charge  made  the  railway  company 
liable;  regardless  of  whether  the  patty  in- 
jured knew  at  the  role  pr«ltibltlng  perBooB 
from  tiding  on  freight  trains.  Afterwards 
the  cause,  under  the  style  of  Railway  Go. 
T.  Blade,  was  again  tried,  and  appealed  to 
the  same  court,  which  held  tliat  he  was  a 
pasBei^er,  and  afllrmed  a  Judgment  which, 
on  writ  at  eiror,  was  reversed  by  the  supreme 
■court  In  Hallway  Co.  v.  Blade,  above  cited. 
Ibe  supreme  court  In  that  case  approved  the 
doctrine  as  held  when  the  case  was  first 
before  the  conrt  of  civil  appeals,  and  held 
that  "^  railroad  company  may  carry  passen- 
gen  aoid  freight  by  different  trains,  and, 
when  such  provision  is  made,  the  conductor 
and  brakemen  have  no  implied  authority  to 
receive  passengers  upon  freight  trains."  It 
wUl  be  noted  that  in  all  the  cases  cited  con- 
'dnetom  and  brakemen  form  the  class  of  em- 
jiojfm  mcsktloued,  and  the  fltcts  establish 
cases  of  vltdatlon  of  instructions  on  the  part 
of  the  employes,  and  they  are  cited  more  for 
the  purpose  of  showing  that  knowledge  at 
the  want  of  anthoritiea  on  the  part  of  the 
employe  to  abolish  a  rule  will  prevent  a  re- 
covery than  as  tending  to  show  a  lack  of 
authority  In  tbe  ticket  agent  The  conductor 
tn  this  case  was  acting  under  instructions 
and  performing  his  duty  to  the  carrier,  yet 
If  the  agent  bad  induced  appellee  t>y  his 
rf^nesentatlona  to  get  on  the  freight  train 
the  ratlroad  company  might  be  held  liable. 
XlDder  the  powers  granted  to  the  agent,  a 
ticket  buyer  would  nndoubtedly  be  authorized 
to  assume  that  the  tldiet  agent  had  the  au- 
thority to  bind  the  company  by  his  represen- 
tation that  the  permit;  which  appellee  knew 
was  essential  to  his  passage  on  the  freight 
train,  conid  be  procured  ftvm  the  conductor. 
But  suppose  he  knew  that  the  agent  had  no 
such  authMlty,  and  knew  that  it  was  ab' 
solutely  essential  for  him  to  get  the  permit 
before  he  got  on  the  train,  be  then  was  an 
Intruder  and  a  trespasser  on  the  train,  and 
was  entitled  to  nothing  at  the  hands  of  the 
carrier  except  what  Is  due  to  such  trespasser. 
According  to  the  testimony  of  appellee,  the 
jai7  might  have  fomid  that  he  did  not  know 
of  a  lack  of  authority  in  the  agent  to  set 
aside  the  rule  of  the  company,  but  the  charge 
must  be  viewed  in  the  light  of  the  whole 
testimony.  The  evidence  disclosed  that  ap- 
pellee knew  that  a  permtt  was  necessary  be- 
cause he  applied  for  one,  and  because  he 
bad  been  told  by  the  agent  at  Lufkln  never 
to  get  OD  a  freight  train  without  a  permit 
He  does  not  swear  that  he  was  misled  by 
tbe  representation  of  the  agent  or  ttiat  he 
bad  told  tbe  conductor  that  the  agent  had 
told  blm  that  be  could  get  a  permit  on  the 
train;  and,  on  the  other  hand,  testimony  was 
Introduced  by  appellant  to  the  effect  that 
aiqiellee  and  bis  two  companions  had  been 
asked  If  they  did  not  know  that  tbey  must 
have  permits  tn  order  to  ride  on  a  freight 
train,  and  they  rei)lled  that  tbey  did,  but 


thought  it  would  be  all  right,  and  tbat  It 
would  not  make  much  difference. 

In  view  of  the  testimony,  It  was  error  for 
the  trial  Judge  to  disregard  the  Issue  of  ap- 
pellee's knowledge  of  want  of  authority  up- 
on the  part  of  the  agent  to  make  such  repre- 
sentation as  he  was  said  to  have  made.  If 
appellant's  testimony  was  true,  appellee  knew 
that  the  agent  had  no  such  authority,  and 
was  merely  nmning  his  chances  when  he 
got  on  the  freight  tram,  and  tmder  such  a 
state  of  facts  he  certainly  cwild  not  recover. 
The  comrt  instructed  the  Jury,  however,  that 
ttie  appellant  was  liable  If  the  agent  made 
the  representation,  which  was  equivalent  to 
informing  the  Jury  tliat  knowledge  of  the 
lack  of  authority  upon  the  part  of  tiie  agent 
was  no  defense,  and  whether  the  inducement 
for  getting  oa  the  train  was  the  representa- 
tion or  not  appellant  was  liable. 

It  is  true  that  tbe  identical  charges  given 
by  tbe  court  were  hdd  to  be  correct  m  the 
companion  cases  to  this  cited  tn  our  former 
opinion,  but  the  question  of  knowledge  of  a 
lack  of  authority  in  the  agent  to  so  change 
the  rule  was  not  raised  or  adverted  to,  but 
the  affirmance  was  based  on  the  practical 
abrogation  of  the  rule  by  its  customary  vio- 
lation. It  may  be  contended  in  this  case 
that  tbe  error  tn  the  charge  should  not  avail, 
as  the  verdict  conld  be  Justified  on  the  ground 
of  abrogation  of  the  rule  by  its  violation,  and 
that  contention  would  be  well  founded  If  the 
uncontradicted  evidence  showed  such  abro- 
gation. The  evidence  on  that  point  is  sharp- 
ly contested  by  appellant  it  being  shown  by 
it  that  there  was  no  violation  of  the  rule, 
but  a  strict  enf(»cement  of  it 

The  law  of  agency,  as  applied  to  railroads. 
Is  the  same  as  it  is  when  applied  to  indi- 
viduals, and  the  agent,  acting  within  the 
apparent  scope  of  his  authority,  will  bind 
the  principal.  The  enunciation  of  that  rule 
was  all  that  was  called  tor  in  the  cases  of 
RaUway  Co.  v.  White  (Tex.  Civ.  App.)  61 
B.  W.  436,  and  Same  v.  Jadcson,  Id.  441,  and 
was  all  that  was  done  by  the  conrt  The 
exception  that  when  the  party  with  whom 
tbe  agent  was  contracting  knew  he  bad  no 
such  authortty,  the  rule  does  not  apply,  was 
not  raised,  and  the  court  did  not  discuss  it 
There  is  therefore  no  conflict  between  the 
rule  laid  down  in  the  cases  cited  and  that 
enunciated  In  this. 

Tbe  motion  for  rehearing  Is  overruled. 


STRATTON  et  al.  v.  ROBINSON.' 

(Conrt  of  Civil  Appeals  of  Texas.    Feb.  1, 
1902.) 

HUSBAND    AND    WIFE— DEED    OP    UNDIVIDED 
INTEREST— LIFE  ESTATE. 

1.  A  deed  by  husband  and  wife  of  "our  un- 
divided interest  of  one-half"  in  cortain  laud 
(the  grantee  immediately  reeonveying  to  tbe 
husbaud)  will  be  held  to  convey  their  undivid- 
ed community  intereRt,  and  not  the  undivided 
separate  interest  of  the  wife. 


'  Writ  of  error  denied  by  aupreme  court/'U«rcb  20.   190' 


ireme  court/'U«rcb  20,   190' 
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2.  A  husband  has  a  life  estate  in  the  sep- 
arate property  of  his  deceased  wife,,  which  is 
acquired  by  auother  by  foreclosure  of  deed  of 
trust  on  the  land  given  bj  the  husband. 

Appeal  from  district  court,  Johnson  coun- 
ty; Wm.  Poindexter,  Judge. 

Action  by  Volney  Robinson,  Jr.,  against 
M.  L.  Stratton  and  others,  judgment  for 
plaintiff,  and  defendants  appeal.    Modlfled. 

(1)  Volney  Robinson,  Jr.,  sued  M.  L.  Strat- 
ton and  others  in  trespass  to  try  title  to 
an  undivided  one-balf  of  ICO  acres  of  land. 
The  plaintiff  had  Judgment  and  the  defend- 
ants appeal.  (2)  The  land  was  the  commu- 
nity property  of  Volney  Robinson,  Sr.,  and 
Josephine  Robinson;  the  legal  title  being  in 
the  husband.  In  1878  Volney  Robinson 
conveyed  an  undivided  one-half  to  his  wife, 
Josephine.  In  1881,  by  a  deed  duly  ac- 
knowledged as  required  in  a  conveyance  of 
the  wife's  separate  estate,  Volney  and  Jose- 
phine Robinson  conveyed  "our  undivided  In- 
terest of  one-half  to  one  Haley.  On  the 
same  day,  and  also  for  the  same  considera- 
tion, Haley  conveyed  the  half  interest  to 
Volney  Robinson.  Josephine  Robinson  died 
In  1881.  In  1882  Volney  Robinson  qualified 
as  survivor  of  the  community,  and  invento- 
ried the  160  acres  as  community  property. 
In  1883,  and  again  in  1888,  Volney  Robinson 
executed  deeds  of  trust  on  the  land.  The 
second  deed  of  trust  was  foreclosed,  and 
the  defendants  claim  under  the  purchaser. 
The  plaintiflF  is  the  only  child  of  Josephine 
Robinson,  and  claims  a  one-half  Interest  as 
the  separate  property  of  his  mother.  (3) 
That  part  of  the  deed  from  Robinson  and 
wife  to  R.  O.  Haley  material  to  the  consid- 
eration of  the  case  reads:  "State  of  Texas, 
Coimty  of  Johnson.  Know  all  men  by  these 
presents,  that  we,  Volney  Robinson  and  Jo- 
■ephhie  Robinson,  of  Tarrant  county,  and 
state  of  Texas,  in  consideration  of  $350.00 
to  us  in  hand  paid  by  R.  O.  Haley,  have 
granted,  sold,  and  conveyed,  and  by  these 
presents  do  grant,  sell,  and  convey,  to  the 
said  R.  O.  Haley,  of  the  county  of  Johnson, 
and  state  of  Texas,  all  that  certain  tract  or 
parcel  of  land  lying  and  being  in  the  county 
of  Johnson  and  state  of  Texas;  the  same 
being  our  undivided  interest,  according  to 
quality  and  Improvements,  of  one-half  of 
ttie  following  described  property,  to  wit." 
Then  follows  the  boundaries  of  the  said  160 
acres. 

Henry,  Brown  ft  Patton  and  HoUoway  & 
Holloway,  for  appellants.  L.  B.  Davis,  for 
appellee. 

BOOKHOUT,  J.  (after  stating  the  facts). 
1.  The  conveyances  from  Robinson  and  wife 
to  Haley,  and  from  Haley  back  to  Robin- 
son, were  made  on  the  same  day,  and  de- 
scribe the  same  land,  and  recite  the  same 
consideration,  which  indicates  that  the  con- 
sideration therein  named  was  merely  nom- 
inal and  formaL    There  was   no  evid^ice 


outside  of  these  recitations  tbat  any  consid- 
eration was  in  fact  paid.  It  is  disclosed  by 
th^  evidence  that  at  the  time  of  making 
these  deeds  Mib.  Josephine  Boblnaon  owned 
an  undivided  one-half  interest  in  the  160 
acres  of  land,  and  tbat  the  title  to  the  other 
undivided  half  interest  was  in  the  husband, 
Volney  Robinson,  who  held  it  for  the  com- 
munity. We  think  it  may  be  conceded  that 
the  language  of  the  deed  is  broad  enough  to 
embrace  either  undivided  interest  The 
question  arises,  which  undivided  interest 
did  the  parties  intend  to  convey  to  Haley? 
Prior  to  1878  the  title  to  the  entire  160 
acres  survey  was  In  the  husband,  who  hdd 
it  for  the  community.  By  his  deed  made 
In  that  year  to  Josephine  Robinson,  his  wife, 
an  undivided  one-half  Interest  was  convey- 
ed to  her.  The  effect  of  this  conveyance 
was  to  make  the  Interest  so  conveyed  the 
separate  property  of  the  wife.  The  undi- 
vided interest  not  conveyed  remained  com- 
munity property.  Thus  it  will  be  seen  that 
after  this  conveyance  the  interest  of  Mrs. 
Robinson  in- the  survey  was  much  greater 
than  that  of  her  husband.  The  title  to  the 
160  acres  stood  in  this  condition  when  the 
transaction  took  place  in  1881  which  result- 
ed in  the  conveyance  to  Haley,  and  the  re- 
conveyance by  him'  to  Volney  Robinson.  In 
view  of  the  circumstances  surrounding  the 
parties  and  title,  we  think  the  inference 
arises  tbat  it  was  the  Intention  of  Volney 
Robinson  and  his  wife,  Josephine,  to  make 
their  Interests  In  this  tract  of  land  equal. 
It  does  not  appear  that  they  owned  any 
other  land.  The  Interests  of  the  husliand 
and  wife  could  have  been  made  equal  by 
restoring  the  wife's  separate  interest  con- 
veyed to  her  hi  1878,  to  the  community.  But 
it  has  been  held  that  the  deed  of  a  married 
woman,  joined  In  by  her  husband,  and  duly 
acknowledged,  to  a  trustee,  for  her  separate 
property,  and  a  deed  by  the  trustee  to  her 
hust>and  made  for  the  purpose  of  convert- 
ing her  separate  property  to  community 
property,  is  ineffectual  for  that  purpose. 
Kellett  V.  Trice,  66  S.  W.  51,  3  Tex.  Ot  Rep. 
792.  The  wife.  Joined  by  her  husband,  can 
convey  her  separate  property  to  a  trustee, 
to  be  by  him  conveyed  to  the  husband,  with 
the  Intention  of  making  the  same  his  sepa- 
rate property.  Riley  v.  Wilson,  86  Tex.  240, 
24  S.  W.  8d4.  But  such  a  construction 
placed  on  the  conveyance  to  Haley  and  his 
conveyance  to  Volney  Robinson  would  de- 
feat tbe  intention  of  the  parties,  as  It  would 
make  the  interest  of  the  husband  in  the  land 
much  greater  than  that  of  the  wife.  We 
conclude  that  it  was  the  intention  of  the 
grantors  in  the  conveyance  to  R.  O.  Haley 
to  convey  their  community  interest  in  the 
160-acre  survey  to  Haley,  to  be  by  him  re- 
conveyed  to  Volney  Robinson,  Sr.,  for  the 
purpose  of  making  it  his  separate  property. 
The  recitation  in  the  conveyance  from  Rob- 
inson and  wife  to  Haley,  "our  nndivlded 
taiterest  of  one-halt,"  Is  «  circumstance  sup- 
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pcrtiDg  this  conclusion.  We  think  this  con- 
dnslon  carries  out  the  intention  of  the  par- 
ties, In  that  the  husband  and  wife  each 
became  mtltled  to  an  undivided  one-half  inter- 
est In  said  survey,  as  the  separate  property 
of  each. 

2.  Upon  the  death  of  Josephine  Robinson, 
ber  snrriTlng  husband,  Volney  Boblnson, 
St.,  Inherited  a  life  estate  of  one-third  in 
ber  land;  and  this  life  estate  the  appel- 
lants are  entitled  to  by  reason  of  the  deed 
of  trust  executed  by  Volney  Boblnson,  Sr., 
and  its  foreclosure  by  the  trustee,  and  his 
conveyance  to  the  purchaser,  and  the  con- 
veyance by  the  purchaser  to  appellants. 
The  jndgrment  In  favor  of  appellee  for  one- 
half  of  the  160  acres  of  land  should  have 
been  made  subject  to  the  life  estate  of  Vol- 
ney Robinson,  Sr. 

The  judgment  will  be  reformed,  and  here 
rendered  in  accordance  with  this  opinion. 
When  the  case  was  originally  decided  the 
case  of  Kellett  v.  Trice,  supra,  had  not  been 
decided  by  the  supreme  court.  In  view  of 
the  opinion  in  that  case,  we  have  granted 
the  appellee's  motion  for  a  rehearing,  and 
oar  original  opinion  is  withdrawn,  and  this 
opinion  will  stand  as  the  opinion  of  the 
court.  Rehearing  granted.  Judgment  re- 
formed and  affirmed. 


TEXAS  &  P.  RY.  CO.  v.  HARBY  et  ux.i 

(Court  of  Civil  Appeals  of  Texas.    Feb.  S, 
1902.) 

RAILROADS  —  NEGLIGENCE  —  RUNNING  OVER 
CHILD— DOTY  OF  ENOINBBR— TRESPASSERS- 
DANGER  —  irVIOENCB  —  BUKPICIENCY  —  IN- 
STRUCTIONS—APPEAL— ASSIGNMENT  OF  ER- 
ROR. 

1.  Rvidence  in  an  action  against  a  railroad 
company  for  running  over  and  killing  plainttfTs 
child  considered,  and  hM  to  show  uegUgence 
of  the  engineer  in  failing  to  see  the  child  in 
time  to  avoid  the  accident,  snfflcient  to  sus- 
tain a  recovery. 

2.  Where  a  locomotive  engineer  is  negligent 
in  failinz  to  see  a  child,  which  is  run  over  and 
lulled,  the  exercise  of  due  care  by  him  iu  at- 
tempting to  stop  the  train  after  the  peril  is 
discovered  does  not  relieve  ths  company  from 
liability  for  the  negligent  killing. 

3.  The  fact  that  a  railroad  bridge,  on  which 
a  child  is  run  over  and  killed,  is  not  a  public 
footbridge,  does  not  relieve  the  company  from 
liability  therefor,  when  the  killing  results 
from  au  engineer's  negligence  in  failing  to  see 
the  child. 

4.  An  assignment  of  error,  in  an  action 
against  a  railroad  for  running  over  and  killing 
a  child  on  a  railroad  bridge,  that  the  verdict 
is  conti-ary  to  and  not  supported  by  the  evi- 
dence, in  that  it  showed  that  the  bridge  is  a 
railroad  bridge;  that  no  road  leads  thereto, 
and  no  way  Is  provided  on  the  bridge  to  cross 
it;  and  that  it  had  not  been  used  in  a  manner 
to  authorize  plaintiff's  child  to  cross  it,- is  in- 
snfficient  to  anthwise  a  consideration  of  the 
sniUciency  of  the  evidence  of  defendant's  neg- 
ligence to  support  a  jadgment  for  plaintiff. 

5.  An  instruction,  m  an  action  by  parents 
for  the  negligent  killing  of  a  minor  child,  that 
the  measure  of  damages  is  the  present  pecun- 
iary ralne  of  the  services  the  child  would  have 

>  Rehearinc  denied  March  29,  U02,  and  writ  of  ar- 
ror  denied  tj  supreme  court  April  14,  1902. 


rendered  for  the  parents,  Is  not  erroneous  in 
not  lieiug  limited  to  the  services  which  the 
child  would  have  performed  during  its  minor- 
ity. 

Appeal  from  district  court,  Parker  coun- 
ty; J.  W.  Pattnson,  Judge. 

Action  by  T.  H.  Harby  and  wife  against 
the  Texas  &  Pacific  Railway  Company  for 
the  negligent  killing  of  plaintiffs'  child. 
From  a  judgment  in  favor  of  plaintiffs,  de- 
fendant appeals.    Affirmed. 

The  first  assignment  of  error  Is  as  follows: 
"First  assignment  of  error:  The  court  erred 
in  not  granting  the  defendant  a  new  trial, 
because,  as  is  shown  in  appellant's  motion 
therefor  in  the  first  ground  therefor,  the 
verdict  of  the  Jury  is  contrary  to  and  not 
supported  by  the- evidence  In  this:  The  evi- 
dence clearly  shows  that  the  bridge  on  which 
plaintiffs'  child  was  injured  was  a  railway 
bridge  over  the  Colorado  river,  890  feet  long; 
that  no  road  leads  to  it  on  either  side  of  the 
river;  on  the  west  side  of  the  river  the  road 
is  fenced;  no  way  is  provided  on  the  bridge 
to  cross  it;  and  it  had  not  been  used  in  such 
manner  as  to  give  plaintiffs'  child  a  legal 
right  to  go  on  the  bridge." 

B.  G.  Bldwell,  for  appellant  Ben  Randalls 
and  H.  L.  Moseley,  for  appellees. 

CONNER,  C.  J.  This  suit  was  brought  by 
T.  H.  Harby  and  his  wife  against  the  Texas 
&  Pacific  Railway  Company  for  damages 
resulting  from  the  death  of  their  daughter, 
about  four  years  of  age,  who  was  killed  by 
a  passing  train  of  the  company  on  the  east 
end  of  the  railway  bridge  over  the  Colorado 
river  at  Colorado,  Tex.  It  was  alleged  that 
said  bridge,  by  common  use  and  custom  and 
by  permission  and  acquiescence  of  the  appel- 
lant company,  was  a  public  crossing  over  the 
river  named;  that  the  train  which  ran  over 
and  killed  their  daughter  approached  the 
bridge  from  the  west;  that  their  said  child 
had  gone  on  said  bridge,  and  could  have 
been  se'en  by  those  in  charge  of  the  approach- 
ing train  for  some  2,000  feet  west  of  the 
bridge;  and  that,  bad  the  engineer  in  charge 
of  said  train  used  ordinary  care  and  pru- 
dence, he  could  and  would  have  seen  said 
child  In  time  to  have  stopped  the  train  be- 
fore running  over  it  It  was  also  alleged 
that  said  engineer  did  see  said  child  and  its 
peril  In  time  to  have  avoided  the  Injury,  but 
that  be  negligently  failed  to  do  so,  and  ap- 
proached said  bridge  and  the  child  thereon 
at  a  great  rate  of  speed,  and  ran  over  It,  and 
caused  its  death.  Appellant  denied  negli- 
gence on  the  part  of  its  agents  and  em- 
ployes, and  alleged  that  after  they  discov- 
ered the  child  they  did  everything  within 
their  power  to  stop  the  train  and  save  Ita 
life.  The  court  submitted  both  grounds  of 
recovery  alleged,  and  the  assignments  of  er- 
ror attacked  the  general  verdict  of  the  jury 
in  apprflees'  favor  on  the  ground  that  the 
evidence  shows  that  the  bridge  mentioned 
was  not  a  public  one,  and  that  hence  the  child 
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was  a  trespasser  thereon,  and  no  duty  of 
lookout  rested  upon  the  operatlTes  of  tfa« 
train;  also  that  It  appears  that,  after  the 
peril  was  discovered,  the  engineer  did  all 
within  hfs  power  to  avoid  the  Injur/. 

We  have  concluded  that  we  must  over- 
rule these  assignments.  The  evidence  tends 
to  show  that  the  train  in  question,  consist- 
ing of  16  cars,  heavily  laden  with  cattle,  was 
behind  time,  and  that  it  approached  the 
bridge  in  question  at  a  high  rate  of  speed 
on  a  very  heavy  down  grade;  that  the  sta- 
tion at  Colorado  City  was  some  900  feet  east 
of  the  bridge;  that  from  a  distance  of  some 
1,200  to  1.800  feet  west  of  the  bridge  objects 
thereon  were  readily  discernible;  that,  had 
the  engineer  been  on  the  lookout  therefor, 
the  situation  of  the  child  would  have  beax 
discovered  In  time  to  have  avoided  the  In- 
Jury  to  it,  but  that,  according  to  his  testi- 
mony, by  reason  of  the  outlook  kept  by  the 
engineer  for  the  "passing"  or  "stop"  signal 
at  the  station,  the  child's  presence  on  the 
bridge  was  not  discovered  until  the  engine 
was  within  about  a  train  lengrth,  or  680  feet, 
of  it;  theretofore,  however,  at  a  point  not 
fixed  by  the  testimony,  the  engineer  saw  an 
object  on  or  t>eside  the  track  that  at  the 
time  he  was  unable  to  Identify,  but  as  soon 
as  he  saw  that  it  was  a  child  he  applied  the 
emergency  brakes,  sanded  the  rails,  and  used 
all  the  means  at  his  command  consistent 
with  safety  to  stop  the  train,  but  that  the 
train  was  "going  so  fast"  (to  use  the  en- 
gineer's words)  that  the  child  was  run  over 
and  killed  as  alleged.  The  engineer  also  tes- 
tified that  after  the  engine  passed  over  the 
child  he  released  the  air  brakes  so  as  to  get 
over  it  as  quickly  as  possible,  and  ran  on 
Into  the  station;  that,  had  he  not  so  re- 
leased the  brakes,  his  train  would  have  come 
to  a  stand  when  about  half  way  over  where 
the  child  was  run  over;  and  some  parts  of 
his  testimony  perhaps  also  indicate  that  the 
engine  passed  over  the  little  girl  without  in- 
Jury.  The  fireman's  evidence,  however,  tends 
to  show  that  the  engineer's  effort  to  stop  the 
train  began  Just  about  the  time  the  engine 
was  going  upon  the  west  end  of  the  bridge, 
which  was  about  380  feet  from  the  place  of 
injury;  and  the  testimony  of  Mrs.  Maggie 
Harby,  the  mother,  tended  to  show  that  no 
whistle  was  blown  as  the  train  approached 
the  bridge,  and  that  the  train  "came  in  with- 
out checking  at  all."  The  testimony  of  Mrs. 
Annie  Harby,  Maggie  Graves,  G.  W.  Waddel, 
and  others  was  to  the  effect  that  the  bridge 
In  question  bad  for  a  number  of  years  been 
daily  used  as  a  footway  or  passage  for  peo- 
ple having  occasion  to  cross  the  Colorado 
river  between  Colorado  City  on  the  east  and 
the  salt  works  on  the  west  We  think  the 
evidence  sufficient  to  sustain  the  verdict  on 
the  ground  that  there  was  negligence,  from 
which  the  luJury  proximately  resulted,  in 
failing  to  discover  the  perilous  situation  of 
the  little  girl  killed  in  time  to  have  avoided 
all  Injury  to  her.    It  is  hence  immaterial 


that,  after  the  child's  danger  was  dlacov- 
ered,  the  engineer  used  all  means  in  bis 
power  to  prevent  the  injury.  The  essence  of 
the  fault  was  in  not  earlier  discovering  the 
periL  In  Shear.  A  B.  Neg.  i  80,  it  Is  said: 
"It  is  not  necessary  that  the  defendant  should 
actually  know  of  the  danger  to  which  the 
plaintiff  is  exposed.  It  is  enough  tbst  be 
has  sufiiclent  notice  or  belief  to  put  a  pru- 
dent man  on  the  alert,  and  he  does  not  take 
such  precautions  as  a  prudent  man  would 
take  under  similar  notice  or  belief."  It  is 
therefore  likewise  immaterial  that  the  bridge 
was  not  a  public  crossing  in  the  general 
sense  of  that  term,  as  indicated  by  testimony 
in  behalf  of  appellant  The  failure  to  use 
ordinary  care  to  avoid  injury  to  aaatbec, 
whereby  injury  residts,  constitutes  actlan- 
able  negligence.  In  determining  what  con- 
stitutes ordinary  care  when  the  question  is 
involved,  reference  must  always  be  liad  to 
the  circumstances  of  the  particular  ease;  so 
that,  whether  the  bridge  was  in  tatt  a  pub- 
lic crossing  or  otherwise,  Its  long-continaed 
use  as  above  indicated  tends  to  show  ttiat 
such  use  was  known  to  the  company  and  to 
its  employte.  Indeed,  we  find  in  the  erl- 
deuce  no  denial  on  the  part  of  the  engineer 
that  be  was  without  knowledge  of  the  use 
of  the  bridge  as  a  crossing  for  foot  passen- 
gers, and  we  think,  therefore,  it  was  a  ques- 
tion for  the  Jury  to  determine  from  the  evi- 
dence whether  the  operatives  in  charge  of 
the  train  were  negligent  in  falling  to  have  It 
under  proper  control,  and  whether  the  en- 
gineer ought,  under  the  circumstances,  to 
have  reasonably  exx)ected  that  some  person 
might  be  on  the  bridge,  and  that  ordinary 
care  on  his  part  would  have  prompted  him 
to  have  kept  a  lookout  for  such  persons,  and 
whether  his  failure  to  do  so  and  to  earlier 
discover  the  situation  of  the  child  and  avoid 
injury  thereto  constituted  negligence.  In  the 
case  of  Railroad  Co.  v.  Bellew  (Tex.  Civ.  App.) 
54  8.  W.  1079,  under  somewhat  similar  cir- 
cumstances, we  approved  a  charge  of  the 
trial  court,  which,  in  effect,  placed  upon  the 
appellant  hi  that  case  the  burden  of  ordi- 
nary care  to  ascertain  Bellew's  position  and 
situation  on  a  road  not  formally  made  pub- 
lic extending  along  its  right  of  way.  The 
views  we  therein  expressed  woe  adopted  by 
the  court  of  civil  appeals  for  the  Pirst  dis- 
trict on  another  appeal,  aflirming  a  Judg- 
ment against  the  railway  company,  and  a 
writ  of  error  was  refused  by  the  supreme 
court  See  02  S.  W.  99.  Bee,  also.  Railway 
Co.  V.  Watklns.  88  Tex.  20,  29  8.  W.  23i 
To  what  is  here  said  we  add  that  we  are  of 
opinion  that  the  first  assignment  of  error, 
which  is  the  only  one  suggesting  in  any  way 
the  Insufficiency  of  the  evidence  to  sustain 
the  vM'dict  on  the  issue  above  treated,  pre- 
sents an  immaterial  issue,  and  in  reality  does 
not  requh-e  us  to  pass  upon  the  sufficiency 
of  the  evidence  on  that  issue,  and  upon  tills 
ground  rather  than  the  other  Justice  STEPH- 
ENS concurs  in  the  dlepositlon  made  of  the 
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appeal  This  view  renders  It  nxmeceBsary 
to  determine  the  effect  of  the  evidence  t«>d- 
ing,  perhaps,  to  shcrw  that  the  engine  passed 
orer  the  child  -wlthoat  harm,  and  that  the 
fatal  Injury  -was  Inflicted  after  the  train 
could  have  been  stopped  had  the  enginetf 
not  released  the  emergency  brakes  as  herein- 
before stated.  Justice  HCNTB3R,  howeror, 
while  concurring  in  the  main  eondnslon,  de- 
ftbres  to  here  add  the  f  olo^rlng,  which  is  In- 
serted In  his  erwn  language:  "I  am  of  opin- 
ion that  the  evidence  of  the  engineer,  who 
was  a  witness  of  appellant,  as  found  in  his 
redirect  examination  on  page  37  of  the  tran- 
script. Is  to  the  effect  that  the  cowcatchar 
or  pilot  of  the  engine  passed  over  the  child 
without  Injnry  to  It;  and,  as  the  same  wit- 
ness testified  that  he  could  have  stopped  the 
train  over  the  child,  that  the  ^dgment  might 
also  be  sustained  upon  the  ground  that  it 
was  negligence  in  the  engineer  to  fall  to  stop 
the  train  ss  soon  as  be  could  possibly  do  so 
without  endangering  himself  or  the  engine 
and  train;  lieeause,  as  the  pilot  passed  over 
the  child  without  injuring  tt,  and,  as  so  wit- 
ness testified  as  to  what  did  Injure  It,  it  Is 
possible  and  probable  the  Injury  was  caused 
by  some  bolt  or  rod  or  beam  which  could  not 
liave  passed  over  the  child  had  the  engineer 
stopped  as  quickly  as  he  could;  and  hence 
I  conclude  that  the  engineer's  evidence  sbowB 
affirmatively  that  he  did  not  do  all  that  he 
could  and  should  have  done  to  avoid  the  in- 
jury after  he  discovered  the  peril  of  the 
child." 

Another  contention  Is  that  ttie  conrt  erred 
'in  giving  the  jtiry  the  measure  of  damages," 
and  in  refosing  to  give  the  special  instruction 
embodying  the  true  rule.  The  jury  were  in- 
structed that,  in  the  event  they  found  for 
t^aintlffs,  the  measure  of  thedr  damages 
would  be  "the  present  value  of  the  pecuniary 
assistance  (If  any)  that  the  plalntUfs  would 
have  received  from  the  said  cblld  If  It  had 
not  been  killed";  the  contention  being  that 
In  assessing  damagf«  the  appellees'  right 
of  recovery  should  have  been  limited  "to  the 
minority  of  the  child."  As  presented,  the 
qnestlon  Is  one  of  law  merely,  there  being 
no  contention  In  the  proposition  submitted 
under  the  assignments  ratslng  this  question 
that  there  was  no  ervidesice  atiQiorlslng  the 
submission  of  the  trial  conrfs  view  of  the 
law.  There  was  evidence  to  the  effect  that 
the  Itttle  girl,  who  was  four  years  old,  was 
a  healthy,  bright  Uttie  girl,  with  a  good 
mind,  and  "smart  as  she  could  be";  that 
Mr.  and  Mrs.  Harby  were  very  poor  people, 
wttb  five  children,  one  of  them  younger  than 
the  one  that  was  killed;  that  Mrs.  Harby 
took  the  best  care  of  her  cfalldt«n  that  she 
could,  but  was  required  to  work  all  the 
time;  that  at  the  time  of  the  accident  In 
question  Mr.  Harby  was  a  day  laborer  at 
tiie  salt  works  on  the  west  side  of  the  river, 
abottt  a  mile  southwest  of  the  town,  lie 
recovery  in  the  present  case  was  for  f900, 
of  which  DO  complaint  la  made  as  being 


excesslveL  The  qnestton  aC  what  vaaj  be 
the  value  of  tibe  services  or  costribations 
that  may  be  reasonably  expected  of  a  child 
OD  the  part  of  the  parents  Is  oecessarUy  on« 
attended  with  difilcuittes  and  great  uncer- 
tainty. The  questlcm,  however,  is  (Hie  ad- 
dressed to  the  sonnd  Judgment  of  the  jury, 
and  we  are  unable  to  concur  in  the  conten- 
tion tlkat  the  recovery,  as  matter  of  law, 
must  be  limited  to  the  time  of  minority. 
In  the  case  of  Itallroad  Oo.  v.  Nixon,  52  Tex. 
25,  the  qnestim  here  submitted  was  insisted 
upon  In  behalf  of  the  railway  company  la 
that  case.  In  disposing  of  it  the  court  said: 
"The  common-law  larinclple  npon  whi<dt  a 
parent  can  recover  damages  for  an  Injozy 
to  his  child  is  based  upon  the  relation  of 
master  and  servant,  and,  as  this  ceases  when 
the  child  arrives  at  the  age  of  majority,  dam- 
ages, under  the  common  law,  should  be  lim- 
ited to  this  period.  It  la,  however,  a  grave 
question,  under  our  statute  (Pasdi.  Dig.  art. 
16;  Rev.  St  arts.  2880-2900),  whether,  with 
proper  allegations,  liiis  damage,  which  is 
allowed  as  'proportioned  to  the  injury  result- 
ing from  such  deatti,'  should  be  thus  limited. 
We  find  expressions  in  some  of  the  author- 
ities that  the  damages  should  be  restricted 
to  the  minority  of  the  child,  but  no  well- 
considered  case  where  this  point  Is  directly 
made  and  thus  decided.  In  Potter  v.  Rail- 
way Co.,  21  Wis.  377,  94  Am.  Dee.  848,  tt 
Is  held  that  the  pecuniary  advantage  of  the 
life  of  the  deceased  after  the  time  when 
he  should  reach  his  majority  can  be  consid- 
ered only  after  proof  of  the  Indigent  or  de- 
pendent circumstances  of  the  parent."  In 
the  case  of  Railway  Co.  v.  Sdacca,  80  Tex. 
355,  16  S.  W.  31,  a  verdict  for  $2,000  for 
causing  the  death  of  a  child  18  months  old 
was  approved,  and,  wMle  the  precise  point  now 
before  us  does  not  seem  to  have  been  involved 
In  the  disposition  of  that  case,  the  court  took 
occasion  to  say  that:  "Damages  would  not 
be  limited  to  the  services  of  the  child  dur- 
ing minority,  but  would  extend  to  such  ben- 
efits as  It  might  confer  on  its  parents  after 
majority.  It  was  alleged  and  proved  that 
the  parents  were  poor,  and  on  the  testimony 
as  to  the  age,  sex,  and  healthy,  robust  condi- 
tion of  the  child  it  was  a  question  largely 
In  the  discretion  of  the  jury  as  to  what  dam- 
ages should  be  allowed  either  up  to  the 
time  the  child  would  reach  Its  majority  or 
afterwards."  In  the  case  of  Raflroad  Oo.  v. 
Mechler,  29  S.  W.  202,  the  court  of  dvll 
appeals  for  the  Fourth  district.  In  an  opin- 
ion by  Chief  Justice  James,  in  passing  upon 
an  exception  taken  to  the  petition  of  the 
appellee  In  that  case,  say:  "The  petition 
was  also  excepted  to  in  respect  to  the  dam- 
ages claimed  after  the  child  should  have 
reached  majority.  The  petition  alleged  In 
this  respect  $200  per  annum  during  the  mi- 
nority of  the  child,  and  |S00  per  annum 
after  majority,  during  the  expectancy  of  ids 
life,  stated  to  be  21  years  after  majority. 
The  point  made  was  that  damages  claimed 
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Cor  the  time  after  majority  were  too  remote 
and  speculatiTe.  Had  the  suit  been  for  an 
Injury  not  resulting  In  death,  the  parent 
^ould  not  have  been  entitled  to  recover  ex- 
'Cept  in  respect  to  the  time  of  the  child's 
minority.  This  rule  has  no  application  here. 
The  damages  in  a  case  of  this  character  con- 
«l8t  of  the  pecuniary  value  of  the  child's 
life  to  the  parents,  and  there  is  no  rule 
which  confines  these  damages  to  a  portion 
of  the  child's  probable  lifetime.  The  dura- 
tion of  the  child's  life,  as  well  as  the  pecun- 
iary benefits  likely  to  have  been  derived 
from  the  child  during  its  life  bad  it  lived, 
was  of  necessity  a  question  addressed  to  the 
sound  Judgment  of  the  Jury."  This  ruling 
appears  to  have  been  approved  by  the  su- 
preme court  on  writ  of  error.  See  same  case, 
80  S.  W.  899.  See,  also.  Railway  Oo.  v. 
Hyatt,  12  Tex.  Civ.  App.  436,  84  8.  W.  677. 
The  error  complained  of  in  the  third  as- 
signment, we  think,  was  invited  by  a  special 
Instruction  given  at  the  request  of  appellant, 
and  our  conclusion  is  that  the  evidence  sus- 
tams  the  essential  allegations  of  the  appel- 
lees' petition,  and  that  the  Judgment  should 
iM  affirmed. 


UA.THIS  V.  HOOPKS  et  aL 

.<Oonrt  of  Civil  Appeals  of  Texas.     Jan.  11, 

1902.) 

HUSBAND  AND  WIFE— SHARES  OF  STOCK— 
0WNBR8HIP-EVIDENCB. 

Where  a  husband  invested  monev  of  his, 
and  also  money  of  his  wife's,  in  shares  of 
stock,  taking  a  single  certificate  iu  his  own 
name,  and  no  shares  were  ever  designated  as 
his  wife's,  bnt  he  exercised  absolute  control 
over  all,  disposing  of  shares,  till  less  than 
enough  to  equal  his  wife's  interest  were  left, 
•he  can  be  held  to  have  only  an  undivided  in- 
terest in  those  remBiniug,  as  aeainst  his  cred- 
itors, though  he  testified  that  ne  did  uot  con- 
sider he  had  disposed  of  any  of  her  shares. 

Appeal  from  district  court,  Aransas  coun- 
ty;  M.  F.  Lowe,  Judge. 

Action  by  Mary  N.  Mathls,  executrix, 
against  Carrie  Hoopes  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
rersed. 

Vf.  H.  Baldwin  and  Q.  R.  Scott  for  appel- 
lant J.  E.  Elgin  and  Jno.  0.  Beasley,  for 
appellees. 

GILL,  J.  On  the  13tb  day  of  August 
1897,  T.  H.  Mathls  obtained  a  money  Judg- 
ment against  C.  W.  Booth  and  J.  M.  Hoopes 
(or  $2,623.73.  T.  H.  Mathls  died  on  March 
19, 1899.  leaving  a  will  by  the  terms  of  which 
the  appellant  Mary  N.  Mathls,  was  named 
MB  executrix.  She  duly  qualified  as  such, 
and,  the  Judgment  above  named  being  still 
In  force  and  unsatisfied,  she  procured  an  ex- 
ecution to  be  Issued  on  same,  and  had  It 
levied  on  fS5  shares  of  the  capital  stock  of 
the  First  National  Bank  of  Aransas  Pass,  as 
the  property  of  J.  M.  Hoopes,  one  of  the  de- 
fendants In  the  Judgment    In  January,  1901, 


Carrie  M.  Hoopes,  tiie  wife  of  J.  M.  Hoopes, 
Joined  pro  forma  by  her  husband,  procured 
an  injunction  restraining  the  sale  of  said 
stock  on  the  ground  that  it  was  her  sep- 
arate property.  On  the  16th  of  March,  1901, 
the  executrix  caused  another  execution  to  is- 
sue on  the  Judgment  and  had  it  levied  on 
13  additional  shares  of  the  stock  of  said 
bank,  evidenced  by  certificate  No.  lOS. 
These,  also,  were  levied  on  as  the  property 
of  J.  M.  Hoopes,  but  stood  in  the  name  of 
Mrs.  Hoopes.  These  18  shares  were  sold  un- 
der this  execution,  and  the  executrix  became 
the  purchaser  at  execution  sale.  She  there- 
after instituted  suit  in  the  district  court  of 
Aransas  county  against  the  bank  and  J.  M. 
and  Carrie  Hoopes  to  recover  the  stock  so 
purchased,  and  to  compel  its  Issuance  In  her 
name  as  executrix.  The  injunction  suit  in- 
stituted by  Carrie  M.  Hoopes  and  the  suit 
by  the  executrix  were  consolidated,  by  agree- 
ment of  parties,  and  tried  together.  William 
Kelly  Intervened,  claiming  that  10  shares 
evidenced  by  certificate  No.  94,  and  a  part 
of  the  55  shares  originally  levied  on,  be- 
longed to  him,  and  i»ayed  Judgment  therefor. 
A  trial  before  the  court  without  a  Jury  re- 
sulted in  a  Judgment  in  favor  of  appellee 
Carrie  M.  Hoopes  for  48  shares  as  her  sep- 
arate property,  namely,  the  13  shares  in  her 
own  name,  evidenced  by  certificate  No.  168; 
10  shares  in  the  name  of  J.  M.  Hoopes,  evi- 
denced t^  certificate  No.  121;  15  shares  in 
the  name  of  J.  M.  Hoopes,  evidenced  by 
certificate  No.  122;  and  10  shares  in  the 
name  of  J.  M.  Hoopes,  evidenced  by  certif- 
icate No.  123.  The  10  shares  evidenced  by 
certificate  No.  116,  Included  in  the  first  levy, 
do  not  seem  to  have  been  disposed  of  by  the 
Judgment;  but  this  Is  not  complained  of,  and, 
as  we  presume  it  can  be  satisfactorily  ex- 
plained, we  will  not  concern  ourselves  about 
them.  From  this  Judgment  the  executrix 
has  appealed. 

The  evidence  establishes  that  J.  M.  and 
Carrie  Hoopes  were  husband  and  wife.  They 
came  from  the  state  of  Iowa,  and  settled  in 
Aransas  Pass,  Tex.,  in  the  year  1890.  At 
that  time  Mrs.  Hoopes  owned  about  $5,000 
in  her  separate  right  Her  husband  had 
about  $12,000,  and  was  solvent  Wishing  to 
become  Interested  In  the  First  National  Bank 
of  Aransas  Pass,  th^  agreed  to  invest  $15,- 
200  therein,  $5,000  of  which  was  the  sep- 
arate property  of  Mrs.  Hoopes.  This  was 
done;  J.  M.  Hoopes  parchasing,  in  accord- 
ance with  this  understanding,  152  shares  In 
said  bank,  of  the  par  value  of  $100  per  share, 
using  $5,000  of  his  wife's  money  in  the  pur- 
chase. He  had  the  shares  issued  in  his  own 
name,  and  evidenced  by  one  certificate, 
which  was  numliered  4.  Thereafter  he  Join- 
ed in  the  management  of  the  affairs  of  the 
bank,  and,  from  time  to  time,  had  occasion 
to  byiwthecate  some  of  the  stock  to  procure 
money  for  his  own  nse  or  the  use  of  the 
bank;  and,  for  a  like  purpose,  he  loaned  some 
of  the  shares  to  others,  to  raise  money  oo 
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for  the  bank.  '  In  doing  this  be  found  it 
necessary  to  cancel  certificate  Na  4,  repre- 
senting the  entire  Investment,  and  to  have 
Issued  In  Its  stead  other  certificates,  repre- 
senting a  less  number  of  shares  each.  He 
also  parted  absolutely  with  gome  of  the 
stock.  It  would  serve  no  useful  purpose  to 
trace  these  certificates  through  the  numerous 
changes  which  they  underwent  in  this  way 
as  shown  by  the  evidence,  for  mutations  in 
the  certificates  are  not  mutations  in  the 
shares.  It  ia  enough  to  say  It  Is  fairly  made 
to  appear  that  the  shares  adjudged  to  the 
wife  are  a  part  of  the  original  investment  in 
the  bank,  as  represented  by  certificate  No.  4. 

The  assignments  of  error  urged  by  appel- 
lant assail  the  Judgment  alone  upon  the 
ground  that  the  evidence  Is  insufficient  to 
support  the  c(»iclnBion  that  the  shares  claim- 
ed by  Mrs.  Hoopes  are  her  separate  prop- 
erty. That  $6,000  of  her  separate  money 
was  Invested  in  shares  of  the  bank  cannot 
be  disputed.  Her  husband  testified  that  the 
shares  which  were  absolutely  disposed  of 
by  him,  he  regarded  as  his  own. 

We  are  of  opinion  the  evidence  supports 
the  Judgment  and  it  Is  therefore  affirmed. 
Affirmed. 

On  Motion  for  Rehearing. 
(April  7,  1902.) 

At  a  former  day  of  this  term  the  Judg- 
ment In  this  cause  was  affirmed.  67  S.  W. 
544,  3  Tex.  Ct  Bep.  822.  The  motion  for 
rehearing  filed  and  urged  with  so  much 
force  by  appelant  has  received  our  care- 
ful consideration,  and  we  have  reached  the 
conclusion  that  we  erred  In  holding  that  the 
evidence  was  sufficient  to  support  the  Judg- 
ment of  the  trial  court,  adjudging  the  shares 
in  question  to  be  the  separate  property  of 
Mrs.  Carrie  Hoopes.  The  burden  of  proof 
waa  upon  her  to  make  this  appear.  If  $5,000 
of  tbe  stock  was  hers  in  her  separate  right, 
she  and  her  husband  wore  in  possession  of 
tbe  facts  which  made  it  so.  It  sufficient- 
ly appears  that  Mrs.  Hoopes  owned  a  $5,000 
Interest  in  the  shares  purchased,  but  the 
shares  were  purchased  in  the  husband's 
name,  and  evidenced  originally  by  one  cer- 
tificate Issued  to  him.  At  no  time  was  his 
wife's  Interest  designated,  and  he  exercised 
absolute  ownership  and  control  over  the  en- 
tire block  of  stock.  He  seems  to  have  dealt 
wltb  It  as  an  entirety,  for  he  admits  that  he 
cannot  point  out  the  particular  shares  that 
belonged  to  the  wife.  He  says  he  intended 
to  have  a  settlement  wltb  her,  and  had  the 
matter  in  mind  for  a  long  time,  but  never 
mentioned  It  to  his  wife,  and  never  made 
the  settlement  Further,  he  says:  "I  could 
not  point  out  which  was  her  luterest  and 
which  was  mine,  nor  any  particular  shares 
that  were  bars."  The  fact  is  plain  that  the 
wife  never  at  any  time  had  more  than  an 
undivided  interest  in  all  the  shares  equal  to 
ker  Investment  The  husband  exchanged  37 
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shares  for  property.  The  interest  of  the 
wife  In  the  property  thus  received  was  nec- 
essarily equal  to  her  Interest  in  the  shares 
exchanged  therefor.  The  husband  gave  10 
shares  to  his  son.  Other  shares  were  lost 
through  business  reverses  until  he  became  a 
bankrupt  Inasmuch  as  the  wife  placed  h^ 
money  in  the  enterprise  as  an  investment, 
and  he  handled  it  for  their  Joint  benefit 
never  partitioning  her  part  to  her,  her 
shares  were  necessarily  affected  by  the  loss- 
es, so  that  now  she  could,  at  most  have  an 
undivided  Interest  In  the  shares  remaining. 

In  affirming  the  case,  we  allowed  the  state- 
ment of  J.  M.  Hoopes  to  the  effect  that  he 
did  not  consider  he  had  ever  absolutely  dis- 
posed of  any  of  his  wife's  shares  to  con- 
trol the  other  statements  above  referred  to, 
and  to  lead  us  to  conclude  that  he  had  in 
fact  partitioned  and  set  apart  the  shares  in 
controversy  to  his  wife  In  satisfaction  of 
her  undivided  interest  in  the  whole.  But 
we  are  of  opinion  we  gave  undue  weight  to 
that  expression.  After  a  careful  rev^^  of 
bis  testimony,  we  regard  that  expression  as 
practically  meaningless,  in  view  of  the  gen- 
eral tenor  of  his  testimony.  His  is  the  only 
evidence  which  can  possibly  support  the 
Judgment  and  he  does  not  pretend  to  be 
able  to  designate  his  wife's  interest  in  the 
shares  In  question.  The  mnst  he  can  defi- 
nitely say  is  that  the  shares  remaining  are 
not  equal  In  value  to  her  original  invest- 
ment, and  that  these  shares,  though  evi- 
denced by  different  certificates,  are  a  part 
of  the  original  purchase. 

We  are  of  opinion  the  evidence  Is  not  le- 
gally sufficient  to  support  the  Judgment. 
The  motion  for  rehearing  is  therefore  grant- 
ed, the  Judgment  reversed,  and  the  cauae 
remanded.    Beversed  and  remanded. 


NATIONAL  OIL  &  PIPE  LINE  00.  et  al.  r. 

TEEL  et  ux.1 

(C!ourt  of  Oivil  Appeals  of  Texas.    Marcb  12, 

1902.) 

OPTIONS— TIME   FOR   PERFORMANCBl— CONSID- 
ERATION—RESCISSION. 

1.  The  assignee  of  an  oil  option  is  not  bound 
by  the  fraud  of  his  assignor  In  procuring  the 
contracts,  though  the  grantors  are  In  possee- 
siou  and  the  rights  claimed  under  the  option 
are  consistent  with  such  possesalon. 

2.  An  instrument  executed  by  landowuers 
and  others  recited  tliat  the  owners  granted  the 
others  all  oil  and  gas  on  the  lands,  to  be  paid 
for  by  a  certain  royalty,  and  that  operations 
should  commence  within  two  years  or  the  In- 
strument be  void,  but  that  forfeiture  might  be 
averted  from  year  to  year  thereafter  by  pay- 
ment of  $100  in  advance.  Held  that,  as  the 
contract  coald  not  be  regarded  as  a  sale,  to  be 
defeated  on  condition  subsequent,  because  the 
real  consideration  was  the  development  of  the 
property,  for  which  no  definite  time  was  fixed, 
and  it  being  requisite  to  an  option  that  there  be 
some  time  for  performance,  the  owners  might  re- 
scind, in  the  absence  of  any  equities  owing  to 
any  work  having  been  begun  by  the  others. 

« Rehearing  aenled  April  9,  1902,  and  writ  of  error 
denied  by  supreme  court. 
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Appeal  from  district  court,  Qardln  county; 
L.  B.  Hlghtower,  Judge. 

Suit  by  Bichard  leel  and  wife  against  the 
National  Oil  A,  Pipe  Line  lOompany  and  otb- 
ers.  From  a  decree  tar  plabttltfs,  deHesdantB 
appeal.    Affirmed. 

Watts,  Cbest^  &  BUiaon,  B-  B-  Spotts,  and 
A.  E.  Amerman,  |or  appellants,  gmltb, 
Crawford  (f  Sonfield,  and  Cruse  if  Ka^,  far 
appellees. 

JAMES,  C.  3.  The  facts  which  are  ma- 
terial to  a  prefer  disposition  of  the  case,  In 
the  opinion  of  this  court,  are  as  follows: 
Appellee  Teel  and  wife  executed  the  tol- 
lowing  iDStrunients:  ''The  8t«te  of  Texas, 
County  of  Hardin.  Know  all  man  by  these 
presents  that  Riebard  Teel  and  Nancy  Teel, 
his  wlfCi  of  — : —  oounty,  Texas,  the  party 
of  the  first  part,  in  eoBslderation  of  the  sum 
of  one  dollar  to  said  first  party  paid  by  the 
Charles  A.  Nicholson,  of  Lincoln,  111.,  the 
party  of  the  second  part,  the  receipt  of  which 
Is  hereby  (icknowledged,  and  the  further  oon- 
slderatloD  heinlnafter  mentioned,  have  grant- 
ed, bargained,  sol^,  and  conveyed,  and  do  by 
tliese  [H'esKits  grant,  bargain,  sell,  and  cob- 
vey,  unto  the  said  party  of  tiie  second  part, 
their  heirs  and  assigns,  all  thp  oU  and  gas 
and  coftl  and  ath»  minerals  la  and  under 
the  fallowing  described  lanai,  together  with 
the  right  of  ingress  and  agrese  at  all  tloiea  for 
the  purpose  of  driUiiw,  mining,  and  operat- 
ing for  oil,  aaa,  water,  coal,  and  other  min- 
erals, and  to  conduet  all  operations,  and  to 
lay  all  pipes  neeesaary  for  the  pFodootlon, 
mining,  and  transportation  of  oil,  gas,  water, 
coal,  or  other  mineisala,  receFring,  however, 
to  first  party  one-tentb  of  all  oU  produced 
and  saved  from  said  proBilses,  to  be  deliver- 
ed in  the  pipe  line  to  the  credit  of  the  first 
party  free  of  charge.  If  coal  is  found,  sec- 
ond party  agrees  to  pay  to  the  first  party  four 
cents  per  ton  for  every  ton  of  same  that  is 
mined  and  marlceted,  payable  monthly.  First 
party  may  have  the  privilege  of  using  gas 
free  of  charge  for  domestic  purposes  by  mak- 
ing their  own  connections;  said  land  being 
of  the  following  description,  to  wit:  All  that 
certain  tract  or  parcel  of  land  being  eleven 
hundred  and  seven  (1,107)  acres  In  the  south- 
western quarter  of  the  T.  0.  Gaines  survey, 
patented  to  said  Gaines  on  the  20th  day  of 
June.  1885,  by  patent  No.  519,  vol.  22,  ab- 
stract 24.  For  a  more  particular  description 
reference  is  hereby  made  to  a  deed  made  by 
E.  J.  Brown,  by  attorney,  to  Richard  Teel, 
which  deed  is  recorded  in  the  records  of- 
fice of  Hardin  county,  Texas,  situate  in  the 
county  of  Hardin,  state  of  Texas.  The  par- 
ties of  the  first  part  hereby  except  two 
hundred  acres  heretofore  surveyed  and  set 
aside  for  their  sou  W.  P.  Teei,  froiu  the 
operation  of  this  lease.  To  liave  and  to  hoid 
the  above  premises  unto  the  parties  of  the 
second  part,  their  heirs  and  assigns,  on  the 
following  conditions:    No  well  shall  be  drill- 


ed nearer  than  100  feet  to  the  house  or  bam 
m  said  piemisee.  In  case  o^rationa  for  ei- 
ther drilling  a  w^  for  oil  or  mining  for  coal 
mr  otbw  minerals  is  not  begun  and  prose- 
cuted with  due  dlligaioe  within  ^o  (2) 
years  from  this  dat^,  then  t^is  geant  shall 
immediately  beoome  null  and  void  as  to  both 
parties:  iHovided,  that  seoond  party  may 
prevent  such  forfeiture  from  year  to  year, 
and  no  longer,  by  paying  in  advance  $100 
at  his  reridaace,  until  such  well  is  eompletad, 
or  until  shipments  from  such  mine  have 
begun.  The  second  party  ataail  have  the 
Fight  to  «se  sufficient  gas  and  water  to  run 
all  necessary  machinery  on  this  lease  and 
adjoining  lefiaes  owned  by  tibem,  and  also 
the  rlgiht  te  ramor*  all  tb^ir  property  at  ftoy 
time.  In  ease  artesian  water  is  found  on 
said  premises,  the  first  party  to  be  entitled 
to  the  free  use  of  same  over  and  above  that 
lieeded  by  seeond  parl7  la  ttte  ofteration  of 
machinery,  and  in  case  said  water  la  found, 
and  no  oils,  gases,  or  other  minerals,  and  said 
well  Is  abandoned  by  second  party,  then  and 
in  that  event  first  party  sball  be  entitled  to 
aauae  for  bis  own  use  and  beneftt,  bet  in  no 
event  shall  second  party  be  at  any  exp^we 
whatever,  protecting  or  conducting  said  wa- 
ter to  first  party.  It  is  understood  between 
the  parties  to  thlp  agroement  that  all  the  con- 
ditions between  the  parties  hereunto  shall 
extend  to  their  heirs,  executors,  admtnlstra- 
toM,  or  asaigBs.  Witness  onr  hands  tbia  10th 
day  of  Noven^^,  iSm.  i.  W.  Winta.  R. 
Teel.  N.  A.  Teel."  Alao  another  instrument 
in  same  temia  of  Bataa  date  to  same  party  but 
descrlliilDg  ether  land.  AiuwUwta  a^te  tliat 
the  eriginal  petitioB  was  filed  an  Mny  11, 
IflOl,  by  Teel  and  wife  against  Nleholaon, 
ta  ea«eel  said  inatromeUta.  0»  Seiiteinber 
ad,  leoi.  Iff  aeoQiid  awendad  oilglBal  petl- 
tlo«,  John  Mundy,  the  Katiooal  OU  *  Pipe 
Line  Compaay,  aad  the  BiQpiM  State  Oil. 
Coal  &  Iron  Company  were  made  defendants. 
On  September  24,  1001,  Nicholson  disclaim- 
ed, alleging  he  had  assigned  the  leases  to 
Mundy,  and  on  same  day  Mundy  alleged  that 
he  had  acquired  the  leases  from  Nicholson, 
without  notice,  for  value,  and  had  assign- 
ed them  to  said  companies,  respectivdy,  for 
value,  and  had  no  further  interest.  Appel- 
lants pleaded  a  general  denial;  that  they 
were  purchasers  for  value,  and  without  no- 
tice of  any  alleged  frauds  on  the  part  of 
Nicholson.  It  appears  that  nothing  had  been 
done  by  Nicholson,  Mundy,  or  appellants  in 
pursuance  of  said  instruments,  and  they  bad 
never  gone  into  possession.  The  instmments 
were  duly  filed  for  record  on  January  28, 
1901,  before  Mundy  or  appellants  purchased. 
Mundy  was  shown  to  have  been  a  purchaser 
for  valuable  oansideratlan  without  notice 
of  alleged  equities  af  plalntiffa. 

Cooclwions  of  L#w. 

We  agree  with  appelianta,  under  the  above 
facte,  that  they  are  not  bounA  by  the  al- 
leged fraud  and  mtsrepresentationa  oC  NIch- 
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Olson  In  procuring  the  contracts.  The  pos- 
KseloD  of  Teel  and  wife  of  the  lands  was 
entirely  consistent  with  the  existence  of  the 
rights  claimed  under  the  lnstnuueni;8.  These 
iustrumentB  may  be  treated  as  options,  or  as 
couveyancesi.  Until  acted  iqkhi,  they  were 
really  opticas,  or  In  the  nature  of  cations. 
The  form  in  which  they  are  given  Is  not 
material  Tested  by  the  mlea  governing  op- 
tions, they  were  not  binding  on  appellees, 
noLlilng  having  been  done  under  them.  It 
is  essential  in  options  that  some  time  should 
be  fixed  within  which  the  contemplated  tiling 
is  to  be  done,  and  when  no  time  Is  designated 
the  law  will  presimie  that  the  parties  tat^d- 
(Kl  a  reasonable  time.  Uanly  ▼.  Wattecson 
lAV.  Va.)  10  S.  E.  538.  Not  only  Is  no  time 
'axvil  in  these  Instnunents  for  performance, 
but  when  i)erfonnance  Is  to  taiie  place.  If 
ever,  is  left  to  tb»  will  and  discretion  of 
the  parties  of  the  second  part  They  could 
by  renewals,  which  were  entirely  optional 
Tt-ith  them,  def»  it  indefinitely.  The  con- 
tract poovldes  for  this,  and  the  courts  would 
have  no  right  under  these  clEcumataaees  to 
substitute  a  ceasonable  time.  It  la  true  the 
contracts  provide  that  operations  were  to 
begin  with  due  diligence  within  two  years, 
or  they  should  become  void.  But  in  the  same 
connection  the  second  party  is  allowed  to 
obviate  this  result  from  year  to  year  after- 
ward by  paying  Is  advance  each  year  $100. 
Tbiu  it  was  at  the  will  o£  the  second  party 
to  delay  performance  from,  year  to  year  In- 
definitely, and  no  ultimate  time  is  set  for  per- 
formance. We  have  no  doubt  that  the  fl 
conslderatlan  recited  In  the  Instruments 
would  have  been  sufilcient  to  supp<^  an  coi- 
tion for  two  years,  and  it  might  be  claimed 
that  when  the  two  jfears  were  up  tlie  pay- 
ment «t  $100  would  support  another  option 
for  another  year,  and  sO'  on  ever  afterwards: 
in  other  words,  that  these  succeeding  trans- 
actions are  to  be  deemed  separate  and  Inde- 
pendent options,  and  each  in  itself  valid. 
But  this  reasoning  will  not  do,  because, 
after  an,  each  one  depends  alone  on  the  will 
of  tbe  party  of  the  second  part,  and  no  time 
for  performance  Is  fixed,  and  the  renewals 
may  lie  continued  indefinitely.  It  is  practical- 
ly the  same  thing  as  laying  a  lump  sum  for 
an  option  to  extetid  so  long  as  the  grantee 
cares  to  have  It  run. 

Appellants  contend  that  these  were  ex- 
ecuted sales  of  an  Interest  In  land,  and  vest- 
ed title,  subject  to  be  defeated  on  condi- 
tions subsequent.  A  deed  reciting  the  con- 
sideration of  $1,  and  providing  that  the 
grantee  should  within  a  certain  time  pay  a 
certain  sum,  or  do  a  certain  thhig,  otherwise 
it  should  become  void,  would  doubtless  con- 
stitute a  binding  contract  on  the  grantor.  So 
might  it  be  said  of  the  instruments  in  question 
If  at  some  ascertainable  time  it  devolved  up- 
on tlie  purchasers  to  perform  or  not  perform 


the  consideration  or  conditions  contemplated. 
The  real  consideration  of  these  tsstnuuents 
was  not  the  recited  $1,  nor  the  $100  that 
after  the  two  years  might  be  paid,  in  order 
that  they  might  keep  It  going  from  year  to 
year,  but  ttie  b^;lnntaig  and  prosecuting  with 
due  diligence  of  wells  for  oil  or  minerals 
upon  the  land;  in  otha  words,  the  develop- 
ment of  the  property  for  oils  and  minerals 
in  the  near  future.  This  was  the  clear  pur- 
pose of  the  grant  According  to  the  terms 
of  the  contracts,  it  la  left  optional  when  this 
consideration  Is  to  be  performed.  If  ever. 
They  admit  of  the  consideration  being  with- 
held absolutely,  and  for  all  time,  without  any 
power  on  the  part  of  the  grantor  to  insist 
on  performance.  In  other  words,  It  Is  left 
with  tiie  vendee  and  his  assignees  to  abstain 
from  beginning  operations  and  to  keep  the 
lands  from  being  devdoped  by  the  vendor 
or  any  one  else,  as  long  as  they  see  fit  and 
thereby  to  withhold  altogether  the  real  con- 
sideration upon  which  the  contracts  were 
based.  Appellees,  of  course,  could  have  mode 
a  gift  of  these  rights,  but  it  Is  evident  that 
no  gift  was  intended.  We  think  an  instro- 
ment  Is  not  a  sale,  which  gives  the  grantee 
the  right  or  power  to  withhold  the  consid- 
eration. The  absolute  control  the  contracts 
gave  him  in  respect  to  performance  of  the 
"conditions  subsequent,"  and  the  absence  of 
amy  right  in  the  vendors  to  insist  on  per- 
formance, render  the  same  objectionable  for 
want  of  mntoallty.  The  work  was  not  be- 
gun, hence  no  equtties  exist  In  favor  of  ap- 
pellants. They  were  not  bound  to  p»form, 
and  could  abandon  the  matter  at  any  tltne. 
Under  these  circumstances,  appellees  were 
also  not  bound,  and  they  hove  the  right  t» 
annul  the  contracts.  The  cases  on  this  class 
of  contracts,  so  far  as  we  have  had  access 
to  them,  are  as  follows:  Bclipse  Oil  Co.  y. 
South  Penn  OH  Co.  (W.  Va.)  34  8.  E..  928, 
in  which  the  supreme  court  of  West  Vir- 
ginia fully  sustains  the  conclusion  we  have 
reached,  and  In  Harness  v.  Oil  Co.,  38  B.  ■. 
670,  the  court  reaffirms  its  decision;  also 
Huggins  T.  Daley,  40  C.  O.  A.  12,  99  Fed. 
tXXi,  48  li.  B.  A.  320,  by  the  circuit  court  of 
appeals,  a  case  originating  in  West  Virginia, 
in  which  the  decisions  of  that  state  were  re- 
garded as  declaring  a  rule  of  property,  but 
the  court  discusses  the  question  fully.  Cow- 
an V.  Iron  Go.  (Va.)  3  S.  E.  120,  Is  a  case 
much  in  point  In  the  case  of  OH  Co.  v. 
Snider,  45  C.  C.  A.  60,  106  Fed.  764.  there 
was  an  ultimate  time  fixed  by  the  contract 
for  its  existence,  and  it  is  unlike  the  present 
case  in  this  respect  The  case  of  Brown  v. 
OH  Co.,  21  Ohio  CIr.  Ct  R.  117,  which  is 
referred  to  in  OH  Ca  v.  Snider,  seems  to  be 
opposed  to  the  views  we  have  taken.  In  that 
case  also  there  was  a  time  fixed  for  the  lite 
of  the  contract 
Thtt  Judgment  la  affirmed. 
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PROOTOR  ▼.  BI/AOKBURN  et  al, 

(Court  of  CStU  Appeals  of  Texas.     March  28^ 

1902.) 

UUNICIPAIi   CORPORATIONS— POLICE   OFFICER 
—TERM— REMOVALr-ORDINANCB— CHAR- 
TER-CONSTITUTIONAL LAW. 

1.  Plaintiff,  a  Houstoa.  policeman,  was  re- 
moTed  as  drank  and  disorderly  by  the  chief, 
■with  approval  of  the  mayor,  without  a  trial. 
Ordinance  No.  21G  provides  that  the  chief  may 
discharKe  any  officer  for  violation  of  duty  or 
of  the  department  rules.  Sp.  Lews  1S97,  pp. 
61,  62  (amending  the  city  charter)  Sf  26,  26L 

grovide  that  all  employes  in  the  fire,  police,  and 
ealth  departments  shall  continue  in  office  dur- 
ing efficient  service  and  good  behavior;  that 
uo  member  shall  be  discharged  unless  proven 
guilty  of  an  offense,  etc.;  and  that  such  depart- 
lueuts  shall  be  placed  under  civil  service  rules. 
Const  art  16,  S  SO,  provides  that  the  term  of 
all  officers  hot  fixed  thereby  shall  not  exceed 
two  years.  Held,  that  Sp.  Laws  1887  should 
be  construed  as  fixing  the  terms  of  employes  of 
the  departments  named  during  efficient  service 
and  good  behavior  not  exceediug  two  years, 
and  as  so  consti'ued  is  valid,  under  the  con- 
stitution, and  supersedes  ordinance  No.  216; 
and  hence  the  removal  of  plaintiff  was  Invalid, 
and  be  should  be  reinstated. 

2.  If  so  much  of  the  amendment  of  1897  as 
made  the  term  of  employment  contemporane- 
ous with  efficient  service  and  good  behavior 
should  be  construed  as  an  unconstitutional  at- 
tempt to  provide  terms  of  office  exceeding  two 
years,  then,  as  such  provision  is  separable  from 
the  rest  of  the  act,  effect  should  be  given  to 
the  remainder,  which  supersedes  ordinance  No. 
216,  and  takes  the  power  of  removal  from  the 
chief  of  police. 

Error  from  district  court,  Harris  county; 
Wm.  H.  Wilson,  Judge. 

Action  for  mandamus  by  J.  D.  Proctor 
against  J.  G.  Blackbium  and  another.  From 
a  Judgment  far  defendants,  plaintiff  brings 
error.    Reversed. 

Edgar  Watkins  and  Frank  C.  Jones,  for 
plaintiff  In  error.  Stewart,  Stewart  &  Lock- 
ett  and  Brashear  &  Dannenbaum,  for  defend- 
ants in  error. 

QARKETT,  0.  J.  The  plalntUT  in  error 
filed  suit  In  the  court  below  against  the  de- 
fendants In  error,  alleging  that  on  September 
24,  1901,  he  was  a  duly  appointed,  qualified, 
and  acting  policeman  of  the  city  of  Houston, 
and  that  the  defendant  Blackburn  was  chief 
of  police,  and  defendant  Woolford  was  may- 
or of  the  city;  that  on  said  date  tlie  defend- 
ant Blackburn,  whose  act  was  concurred  in 
and  approved  by  the  defendant  Woolford,  Il- 
legally and  wlthotit  authority  of  law  removed 
plaintiff,  and  refused  him  the  right  to  per- 
form his  duties  imder  bis  employment  as  a 
policeman,  or  to  receive  pay  as  such;  that 
on  September  26,  1901,  the  plaintiff  appealed 
to  the  board  of  police,  fire  and  health  of  said 
city,  and  asked  to  be  reinstated  and  put  to 
work;  that  said  hoard  gave  plaintiff  a  hear- 
ing, and  notified  the  defendant  Blackburn 
that  if  he  bad  any  charges  against  the  plain- 
tiff he  should  prefer  them;  that  on  said  hear- 
ing the  board  acquitted  the  plaintiff  of  the 
charge  allesed  by  the  said  chief  of  police  as 
the  reason  for  his  discharge;  that  thereafter, 


on  September  30,  1901,  the  city  council  of 
the  city  of  Houston,  by  a  majority  vote,  sus- 
tained said  board,  and  ordered  plaintiff  to 
be  put  to  work;  plaintiff  offered  to  the  de- 
fendants to  go  to  work,  but  th^  refused  to 
allow  him  to  do  so.  Plaintiff  prayed  for  a 
writ  of  mandamus  to  the  defendants  to  re- 
instate him  In  all  the  duties,  privileges,  and 
emoluments  of  his  office  as  policeman  of  the 
dty  of  Houston.  The  answer  admitted  the 
appointment  and  qualification  of  plaintiff, 
and  his  discharge  as  alleged,  as  well  as  the 
proceedings  before  the  board  of  police,  fire 
and  health,  and  alleged.  In  avoidance,  that 
the  plaintiff  became  drunk  and  disorderly  on 
September  22,  1901,  while  In  the  discbarge 
of  his  duties  as  policeman,  and  that  under 
section  216  of  the  ordinances  of  the  city  of 
Houston  the  defendant  Blackburn,  as  chief 
of  police,  had  discharged  him,  and  refused  to 
obey  the  orders  of  the  said  board  and  of  the 
dty  council,  and  that  bis  action  was  partici- 
pated in  and  approved  of  by  the  mayor. 
The  plaintiff  excepted  to  the  answer,  and 
pleaded  that  the  ordinance  216  was  void,  be- 
ing contrary  to  the  charter.  He  also  denied 
the  allegations  of  misconduct  A  trial  was 
had  below  to  the  court  without  a  Jury,  and 
Judgment  was  rendered  in  favor  of  the  de- 
fendants. 

It  was  admitted  that  plaintiff  was,  as  he 
alleged,  duly  appointed  on  October  19,  1900, 
as  a  policeman  of  the  city  of  Houston.  On 
the  several  dates  the  defendant  J.  D.  Wool- 
ford was  mayor,  and  the  defendant  J.  G. 
Blackburn  was  chief  of  police,  of  the  city  of 
Houston.  On  September  24,  1901,  plaintiff 
was  discharged  as  policeman  by  the  chief  of 
police,  with  the  approval  of  the  mayor,  with- 
out any  charge  having  been  made  against 
him  or  a  hearing  before  the  board  of  police, 
fire  and  health.  The  defendant  Blackburn 
testified  that  he  discharged  the  plaintiff  for 
drunkenness  and  misconduct  while  on  duty, 
and  detailed  the  facts,  which  need  not  be  set 
out.  Notice  of  the  discharge  was  given  to 
the  plaintiff  in  writing,  as  follows:  "Hous- 
ton, Tex.,  Sept  24,  1901.  J.  D.  Proctor: 
You  are  hereby  notified  that  on  and  after 
this  date  you  are  dismissed  from  any  far- 
ther service  In  this  department  [Signed]  J. 
G.  Blackburn,  Chief  of  Police.  Approved: 
J.  D.  Woolford,  Mayor  of  the  City  of  Hous- 
ton." The  plaintiff  laid  the  matter  before 
the  police  board,  and  the  police  board  ad- 
judged him  not  guilty.  The  cltlef  refused  to 
reinstate  him.  He  then  petitioned  the  city 
couucU  to  be  reinstated,  and  the  city  coun- 
cil, by  a  majority  vote,  directed  that  he  be 
reinstated  as  policeman.  This  action  of  the 
council  was  vetoed  by  the  mayor.  Plaintiff 
applied  to  the  defendants  to  be  reinstated, 
but  they  refused  to  reinstate  him.  Ordi- 
nance 216  is  as  follows:  "Art  216.  Marshal 
Shall  Have  Power  to  Suspend  or  IMscharge— 
The  city  marshal  shall  have  the  power  to 
suspend  or  discharge  any  of9cer  or  subordi- 
nate  In   the  police  department   for  dlsobe- 
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dlence  of  orders.  Insubordination,  neglect  of 
duty  or  any  other  violation  of  the  rules  of 
the  department,  and  he  shall  have  the  right 
to  fill  such  vacancy  by  temporary  appoint- 
ment until  the  city  council  shall  confirm  the 
name  of  the  officer  sobmltted  by  him  to  flU 
such  vacancy.  Any  officer  so  suspended  or 
discharged  shall  have  the  right  to  have  the 
matter  Investigated  by  the  city  council, 
nhlcb  may  reinstate  him  by  two-thirds  vote 
of  all  the  members-elect  of  the  city  council, 
but  in  no  case  shall  such  officer  be  entitled 
to  pay  during  tlie  time  he  has  been  so  sus- 
pended or  discharged."  The  ordinance  216, 
which  is  above  set  out,  gives  the  city  mar- 
shal, who  is  the  chief  of  police,  authority  to 
discharge  any  offi*cer  in  the  police  depart- 
ment. In  the  attempt  to  confer  such  power 
on  the  chief  of  police  the  ordinance  is  in 
contlict  with  sections  26  and  26a  of  the  char- 
ter of  the  city,  and  the  action  of  the  chief 
of  police  in  discharging  the  plaintiff  from 
his  duties  and  office  as  policeman  can  only 
be  Bostalned  on  the  ground  that  these  sec- 
tions of  the  charter  are  in  contravention  of 
the  constitution  of  the  state  and  are  void. 
It  is  claimed  that  they  are  unconstitutional, 
because  they  attempt  to  fix  a  term  of  office 
for  iwlicemen  and  certain  other  officers,  to 
last  during  good  behavior,  which  is  longer 
than  Is  allowed  by  the  constitution.  These  | 
sections  of  the  charter  are  amendments  to  it  I 
made  in  1897  (Sp.  Laws,  pp.  61,  62),  and  are  I 
as  follows:  "Sec.  28.  That  the  terms  of  | 
service  of  all  employes  in  the  fire,  police  and 
health  departments  of  the  city  of  Houston 
•ball  continue  during  efflci^it  service  and 
good  behavior,  except  the  heads  of  depart- 
ments; and  no  member  of  the  fire,  police 
and  health  departments  now  in  the  service 
of  said  departments,  shall  be  discharged  from 
said  service  of  said  departments  unless 
proven  guilty  of  an  offense  of  sufficient  grav- 
ity, in  the  opinion  of  the  police,  fire  and  i 
health  boards  of  the  city  of  Hotiston,  to  war- 
rant such  discbarge,  and  in  any  event  such 
discharged  member  or  employ^  shall  have 
the  right  to  appeal  from  said  board  to  the 
city  council,  but  said  member  or  employ^ 
shall  stand  suspended  during  the  pendency 
of  said  appeal  to  the  city  council,  and  in  case 
the  charges  are  not  sustained  against  said 
member  or  employ^,  sncb  suspended  member 
or  employ^  shall  be  entitled  to  regular  pay 
from  the  date  of  his  suspension  and  be  rein- 
stated in  the  service.  The  rules  and  regula- 
tions now  in  force  shall  be  continued  as  the 
rules  and  regulations  of  the  department,  so 
far  as  applicable  under  this  section,  but  may 
be  amended  or  altered  by  the  city  council 
upon  the  recommendation  of  the  chief  en- 
gineer and  the  fire  committee  of  the  coun- 
cil. To  render  any  person  eligible  for  em- 
ployment in  the  fire  department  he  shall  be 
between  the  ages  of  twenty-one  and  forty- 
flve;  be  shall  be  a  citizen  of  the  United 
States;  shall  have  been  a  bona  fide  resident 
of  the  city  of  Honston  for  at  least  two  years 


immediately  preceding  his  appointment;  shall 
be  of  good  moral  character  and  shall  suc- 
cessfully pass  a  proper  physical  examina- 
tion. Sec.  26a.  That  on  and  after  January 
1,  1898,  the  police,  fire  and  health  depart- 
ments of  the  city  of  Houston  shall  be  placed 
imder  civil  service  rules  and  regulations,  save 
and  except  the  heads  of  said  departments, 
and  shall  be  under  the  supervision,  direction 
and  control  of  the  respective  heads  of  said 
departments.  The  mayor,  and  four  alder- 
men receiving  the  highest  number  of  votes  at 
city  election,  shall  constitute  a  board  which 
shall  be  known  as  the  'Police,  Fire  and 
Health  Board  of  the  City  of  Houston,'  which 
said  board  shall  make  all  necessary  rules 
and  regulations  for  the  examination  of  ap- 
plicants for  positions  in  said  departments, 
and  said  board  shall  also  pass  upon  all  char- 
ges preferred  against  any  member  or  em- 
ployd  of  any  of  said  departments."  A  po- 
liceman of  an  incorporated  town  or  city  is  an 
officer.  Code  Cr.  Proc.  art  43;  Charter  of 
Houston,  {  17.  As  an  officer,  his  term  of 
office  cannot  be  made  to  continue  longer  than 
two  years,  since  its  duration  is  limited  to 
that  time  by  the  general  provision  of  the  con- 
stitution. Const  art  16,  {  30;  Kimbrough 
V.  Harnett  03  Tex.  301,  06  B.  W.  120;  State 
r.  Catlin,  81  Tex.  48,  10  S.  W.  802.  It  must 
be  conceded  that  the  language  of  the  charter 
may  be  construed  as  an  attempt  to  fix  the 
term  of  office  for  the  policemen  of  the  city 
during  good  behavior,  but  this  is  controlled 
by  the  constitoition,  and  the  term  is  limited 
to  two  years.  City  of  San  Antonio  v.  Mlc- 
klejohn,  88  Tex.  83,  33  S.  W.  735;  Keenan 
V.  Perry,  24  Tex.  258.  The  purpose  of  the 
law  is  to  place  the  appointment  of  police- 
men and  their  tenure  of  office  under  civil 
service  rules,  and  a  board  is  created  to  hear 
and  determine  charges  against  them  for  their 
removal.  Section  10  of  the  act  of  May  25, 
1899  (Sp.  Laws,  p.  183)  further  amending  the 
charter  of  the  city  makes  the  city  council 
judge  of  the  election  and  qualification  of  its 
members,  and  empowers  it  by  a  two-thirds 
vote,  to  remove  any  officer  of  the  city  after 
an  opportunity  to  be  heard.  But  this  sec- 
tion evldentiy  refers  to  other  officers  than 
those  placed  under  the  civil  service  rules, 
and  is  not  inconsistent  with  sections  26  and 
26a.  Nor  are  these  sections  inconsistent 
with  section  14,  which  makes  the  city  mar- 
shal the  chief  police  officer  under  the  mayor, 
and  provides  that  he  shall  suggest  to  the 
mayor  proper  persons  for  members  of  the 
police  force  of  the  city  of  Houston,  of  which 
force  he  shall  have  direct  control,  under  the 
ordinances  of  the  city  of  Houston.  Since  so 
much  of  section  26  as  undertakes  to  make 
the  term  of  service  continue  dxulng  efficient 
service  and  good  behavior  is  controlled  by  the 
constitution,  and  the  term  limited  to  effi- 
cient service  and  good  behavior  not  exceed- 
ing two  years,  all  of  the  other  provisions  are 
valid,  and  may  be  enforced.  Jones  v.  Do- 
herty  (Tex.  Cly.  App.)  66  8.  W.  696,  600 
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Bnt  If  It  should  be  conceded  tbat  tbe  atteraxrt 
to  giTe  the  term  of  office  longer  daratlan  Is 
Tt)Id  and  of  no  force,  and  Is  not  aided  b; 
ttie  conBtltation,  tbe  officer  wonid  bold  at 
tbe  pleasure  of  and  snbject  to  removal  by 
tbB  appointing  power  which  ie  tbe  mayor  and 
afldermen  composing  the  cotmcU,  and  the 
power  to  remove  is  In  tbe  corporation  itself. 
19  Am.  &  Eng.  Enc.  Law,  662a.  The  ques- 
tion of  the  constitutionality  of  a  law  should 
be  approached  with  great  caution,  and  a  stat- 
ute should  never  be  declared  void  imless  the 
nullity  and  Invalidity  of  the  act  should.  In 
the  Judgment  of  the  court,  be  placed  beyond 
reasonable  donbt  Oooley,  Const.  Llm.  p. 
182  et  seq.  As  said  b^  Mr.  Justice  Washing- 
ton In  Ogden  v.  Saunders,  12  Wheat  213,  6 
Li.  Ed.  606,  In  speaking  at  the  resolution  of 
the  doubt  In  favor  of  the  validity  of  the  law: 
"It  is  but  a  decent  respect  due  to  the  wis- 
dom, the  Integrity,  and  patriotism  of  tbe  leg- 
tslatlTe  body  by  which  any  law  is  passed 
to  presume  In  favor  of  Its  validity,  until  Its 
violation  of  the  constitution  Is  proved  be- 
yond all  reasonable  doubt"  And  to  the  rea- 
sons given  by  the  learned  Justice  may  be 
added  a  proper  regard  for  tbe  rights  and 
powers  of  a  co-ordinate  branch  of  tbe  gov- 
ernment If  it  should  be  determined,  how- 
ever, that  the  attempt  to  give  a  longer  du- 
ration to  the  term  of  office  than  two  years 
is  void,  and  is  not  preserved  and  controlled 
by  other  law,  then,  if  so  much  of  the  act  as 
conflicts  with  the  constitution  can  be  treat- 
ed as  a  nullity  without  affecting  the  remain- 
der, the  portion  that  Is  repugnant  will  be  re- 
jected, and  the  other  parts  of  it  will  be  np- 
held.  Judge  Oooley  says:  "A  statute  may 
contain  some  such  provisions,  and  yet  the 
same  act  having  received  tbe  sanction  of 
all  branches  of  the  legislature,  and  being  in 
the  form  of  law,  may  contain  other  useful 
and  salutary  provisions,  not  obnoxious  to  any 
Just  constitutional  exception.  It  would  be 
Inconsistent  with  all  Just  principles  of  con- 
stitutional law  to  adjudge  these  enactments 
void  because  they  are  associated  In  tbe  same 
act  but  not  connected  with  or  dependent  on 
others  which  are  unconstitutional.  Where, 
therefore,  a  part  of  a  statute  Is  nncanstito- 
tlonal,  tbat  fact  does  not  authorize  the  courts 
to  declare  the  remainder  void  also,  unless  all 
the  provisions  are  connected  in  subject-mat- 
ter, depending  on  each  other,  operating  to- 
getber  for  the  same  purpose,  or  othenvlse  so 
connected  together  In  meaning  tbat  it  can- 
not be  presumed  tbe  legislature  would  have 
passed  tbe  one  without  the  other.  Tbe  con- 
stitutional and  unconstitutional  provisions 
may  even  be  contained  In  the  same  section, 
and  yet  be  perfectly  distinct  and  separable, 
so  that  the  first  may  stand  though  the  last 
fall.  The  point  Is  not  whether  they  are  con- 
tained In  the  same  section,  for  the  distribu- 
tion int*  sections  is  purely  artificial,  but 
whether  they  are  essentially  and  Insepar- 
ably connected  in  substance.    If,  when  the 


unconstitutional  portion  Is  stricken  oat  tbat 
wiiich  remains  Is  complete  In  itself,  and  ca- 
pable of  being  executed  In  accordance  with 
the  apparort  legislative  Intent  wholly  Inde- 
pendent of  that  which  was  rejected,  it  mtiat 
be  sustained."  C«oley,  Const  Llm.  tl  177, 
178.  By  rejecting  so  much  of  the  law  as 
seeks  to  make  the  tenure  of  office  longer  than 
two  years,  tbe  general  purpose  of  the  act  to 
place  the  appointment  and  discharge  of  po- 
lice officers  under  civil  service  rules,  Instead 
of  leaving  the  selection  and  removal  of  such 
officers  to  favoritism  and  uncertainty,  can 
be  sustained,  and  the  rules  prescribed  may 
be  applied  to  an  appointment  and  tenure  for 
not  longer  than  two  years.  Onr  constructloc 
of  the  law,  however,  is  that  the  whole  act 
Is  valid,  and  that  the  duration  of  the  term 
of  service  Is  during  efficient  service  and  good 
behavior  for  two  years,  as  limited  by  tbe 
constitution;  tiiat  the  law  must  be  observed 
In  tbe  appointment  and  selection  of  tbe  offi- 
cers, and  that  they  cannot  be  discharged 
during  their  term  of  office  except  upon  char- 
ges against  them  preferred  and  tried  in  tlie 
manner  prescribed.  We  are  of  the  opinion 
that  ordinance  216,  giving  the  marshal  power 
to  remove,  Is  in  confilct  with  the  charter, 
and  that  the  chief  of  police  had  no  authority 
to  discharge  the  plalntUT.  There  can  be  no 
doubt  about  the  purpose  of  tbe  defendants  to 
dismiss  the  platntlfr  from  the  police  force,  or 
the  effect  of  their  action.  Their  act  cannot 
be  regarded  as  a  suspension  pending  the  In- 
vestigation of  charges,  because  no  charges 
were  made,  and  the  attempt  of  the  board  of 
police,  fire  and  health  and  of  the  city  council 
to  reinstate  the  plaintiff  was  disregarded, 
and  the  act  of  dismissal  maintained  by  the 
defendants  as  conclusive  and  final. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  Judgment  will  be  here  ren- 
dered In  favor  of  the  plaintiff,  adjudging  tbat 
be  has  not  been  legally  removed  from  bis 
office  as  policeman  of  the  city  of  Honstnn, 
and  that  he  be  awarded  tbe  writ  of  manda- 
mus against  the  defendants  to  reinstate  him, 
as  prayed  for  in  his  petition. 

Beversed  and  rendered. 


OXSHBR  V.  HOTTSTON,  E.  &  W.  T.  RT.  CO.t 

(Ooort  of  Civil  Appeals  of  Texas.    March  12, 

1902.) 

HA1LR0AD8— PERSONAL  INJURIES— PERSONS 
ASBISTINO  PASSENQERS  TO  BOAHD 
TRAIN— N IXJLIOENCB. 
Where  a  boy  18  years  old,  and  carrying 
baggage,  boarded  a  passenger  train  to  assist 
certain  relatives  who  were  going  away,  but 
wlthont  Indicating  to  the  tram  employta  that 
he  was  not  himself  going  on  the  traiu,  and 
was  injured  in  getting  off  after  the  train  had 
commenced  to  move, — It  having  remained  at 
the  station  from  three  to  five  minutes,  and 
long  enough  to  allow  passengers  to  get  off  and 
on  the  car, — the  railroad  company  was  not 
negligent  and  a  verdict  was  properly  directed 
fat  its  favor. 

>  Writ  ot  error  denied  by  supreme  court  May  1,  iSXXi. 
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Ob  Behearinc 

A  bar  who,  after  anisting  reiatlrM  to 
board  a  train,  walked  rapidly  out  while  it  waa 
moving,  in  the  dark,  and,  without  taking  time 
to  see'  where  he  was  jumping,  jumped  out  into 
space,  waa  negligent,  and  uot  entitled  to  re- 
cover toe  hia  injorieaw 

Appeal  from  dlatrfct  conrt,  Nacogdoches 
cotinty;  Tom  C5l  Davla,  Jadge. 

Action  by  J.  A.  Qxaber  against  tfie  Hons* 
ton,  East  A  West  Texas  Railway  Oonipany. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Aflbued. 

Blount  &  Garrison,  for  appellant.  Baker, 
Botts,  Baker  &  Lovett,  and  J.  S.  McEachlHf 
for  appellee. 

EXiT,  X  Appellantr  an  alleged  minor, 
through  bis  next  friend,  G.  B.  Oxaber,  insti- 
tuted thla  suit  to  recover  damages  of  app^ 
lee,  resulting,  from  the  crashing  of  his  foot 
b;  the  wheel  of  a  car.  The  eonrt  Instructed 
a  verdict  for  appeUe&  It  was  developed  by 
the  facts  that  aiveUant,  who  was  about  18 
years  of  age,  went  in  compongF  with  two 
ladles  (his  relatives)  and  fous  children  tO' 
Garrison,  a.  station  on  aM>eUe«'ft  Une  of  mil- 
way,  to  assist  them  oa  the  tradn,  abeut  10:30' 
o'clock  at  night  on.  June  25»  186a  Two  yotuig 
men  named  Werathsrly  wave  »ls«  ssslsting  the- 
ladles  and  children.  Wheo  the  train  arrived, 
the  three  young  mea,  la.  company  with  the- 
women  and  children,  got  on  the  train,  which 
was  v&y  dowdad.  ACtac  psocuiinc  seoita 
for  some  ot  the  pastyv  tlie  tiala  begpni  to> 
move,  and.  the-  three  yoaagi  men  bob  oat-  on 
the  platf om  of  the.  ear  and  ^uuped  ofl!.  Afr- 
pellant  struck  a  freight.  ca«  on  a.  siding,  and 
was  knocksd.  oadeir  the-  eooah,  and  fasA  hlB< 
fo<^so  badly  cEtish«d,thatlthad  to  be  amput- 
tated.  The  train,  w>b»  ruoning,  from,  seven.  t&< 
ten  miles  aa  boor  wbea  oBpellanti  Jumped,  off. 
Appellant  entered,  tha  train.  wlQn  a>  basket 
tahlahand.  One' of  tha  other  young:  ma>  eaiv 
ried  baggage^  aod.  the  remaining  one  earried' 
a  child.  The  coadoctoi  passed,  the-  oaople  as 
thegr  were  moving  tawarda  tha  traiav  and^  her 
askfd  ona  of  the  young  men  v^iere  t)he  peopler 
wexe  going,  andt  he  replied  that  they  were 
going  ta.  HoMston,  Notblnci  ywt>  said<  cm  done 
to  Indlcata  to-  the  cenductoi  that  the  jioung. 
men  were  getting  on  the  oar  morels  to  assist 
the  womsBi  and.  childrmi,.  and-  that  they  desir- 
ed to  get  oK.  Tha  train.  r«inaln»d>  at'  the  sta« 
tlon  from  three  to  fiver  mlnutesi— the  usual- 
time.  Tha  young  men.  teatiSed  that  they 
heard,  no  signal  glvoa.  Uw  the-  train  to  start. 
It  was.  dork  w4iera  appellant  jmnped  off,  and 
he  did  not.  talaa  time  to  see  where  he  waa 
Jumping.  The-  tnUn.  stopped  long  enough  at 
tha  station,  to  give  full  time  for  paaaengen  to 
get  off  and.  on  the  car. 

W-a  da  not  think  the  evidence  established 
any  nagllgsnoe.  upon  the  part  of  the  railway 
company,  and  it  was  tlierefoce  not  oror  for 
tha  court,  to.  Instruct  a  v»)dlct  for  appellee 
It  is  not  alleged  of  proved  that  the  conductor 
had  any  notice  o£  the  fact  that  the  young  men 


desired  to  get  off  the'  car  after  entering  lt{ 
and  the  appearance  of  the  men,  carrying  » 
child  and  baggage,  tended  to  lead  to  the  rea- 
sonable conduslom  that  they,  like  the  women 
and  children,  were  entering  the  car  to  remain. 
In  the  absence  of  knowledge,  or  such  facta 
aa  would  charge  with  knowledge,  on  the  part 
of  the  conductor,  that  appellant  did  not  In- 
tend to  become  a  passenger,  the  railroad  com- 
pany owed  him  no  duty,  except  to  give  him 
a  reasonable  time  to  safely  board  the  train. 
That  thla  was  done  was  uncontroverted.  It 
may  be  that  the  conductor  should  have  as- 
sisted the  women  and  children  on  the  car, 
and  that  a  stool  should  have  been  pcovided  on 
which  they  might  the  more  easily  enter  the 
ear,  but  the  failure  tv  assist  and  to  furnish 
the  stool  had  no  direet  eomeotlon  with  the 
accident  AppeUont  went  t»  the  station  to 
help  them  on,  independent  of  a  want  of  aa- 
slstance  from  a  conductor,  or  the  lack  of  a 
stool.  It  is  not  intended  to  convey  the  im- 
pression that,  had  his  ossfstanee  to  the  wo- 
men and  children  been  the  direct  result  of 
the  lack  of  aatfstance  on  the  part  of  the  con- 
ductor, it  could  have  any  controlling  Influence 
on  the  djecislon  of  this  case.  The  Iiasis  of  the 
deciaioR  nnist  b&  that  the  r&ilway  company, 
in  the  absence'  of  notice  that  appellant  de^ 
sired  ta  get  off,  was  under  no  obligation  to 
held  the  train  long  enongh  ta  give  him  time  so 
to  do;  and  this  canduaton  is  fortlfled  by  the 
decisions  of  this  and  other  states.  In  tha 
case  of  BaUway  Go.  v.  MlUer,  27  &  W.  90Q, 
the  court  ot  cMl  aypeidB  held.  Iff  »  080*  aim- 
ilati  to  this:  "The  relations  sustained'  He«w«en 
the  railway  company  and  appellees  do  not 
arise-  out  of  contract,  and  the'  obllganons  are 
not.  saeta  a»  are*  imposed  by  oontnustr  Appel- 
lee dlA  not  go  intO'  thv  trals  as'  »  passenger, 
aod  hence  tha  duties  imposed  by  law  upon 
carrier*  to  posaengcni'  did  not  rest  upon  the- 
company,  and  gcsfam  its  conduct  to-wards 
him.  H[e  went  upon  the  train  under  an  im- 
plied permission  or  license,  and  the  company 
owed  him  the  dirty  of  ordinary  care.  ••  *  • 
Tbecompanjr  was  under  obligation  to  passen- 
goDBi  tD. stop  the  trsln>  a' sufficient  length  of  time 
for  those  desiring  to  gat  off  and  those  desiring 
to  take  passage'  to  da  so  vritb  safety.  It  was 
the  duty  of  appellee  to'  take  notice  of  the 
usual  length  of  time,  and,  if  it  'Was  not  suffi- 
cient, and  it  was  necessary  for  him  to  go  into 
the  train,  in  ocderto  place  upon  the  company 
tha  duty  of  balding  it  specially  for  him  to 
disembark  hp  must  harve  given  notice  of  his 
Intention."  In  ihe'  casa  of  Railway  Co.  v. 
McGilvary,  20  S.  W.  07,  It  -was  said  by  the 
same  court:  "Plaintiff  did  not  stand  In  the 
same  relation  to  the  osmpany  as  a  passenger, 
and  therefore  the  liability  of  the  company 
cannot  be  measured  by  the  standard  ot  duty 
to  passengers.  While  plaintiff  waa  not  a  tres- 
passer, and  the  company  waa  under  obliga- 
tion not  to  negligently  injure  him,  yet  wheth- 
er' or  not  the  company  'was  negligent  must 
depend  upon  the  knowledge  the  employes  bad 
of  plalntUTs  Intention  to  immediately  dtsea 
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liark  from  the  train,  or  that  the  train  did  not 
■top  the  usual  length  of  time,  and  the  same 
was  started  without  giving  some  signal  Indi- 
cating an  intention  to  start"  The  same  doc- 
trine l8  announced  In  Dillingham  y.  Pierce 
(Tex.  Civ.  App.)  81  S.  W.  203.  In  the  case  of 
Railway  Co.  v.  Leslie,  57  Tex.  83,  where  the 
plaintiff,  who  boarded  the  train  to  assist 
some  ladies  and  children  who  Intended  to 
leave  on  It,  had  jumped  off  and  was  injured. 
It  was  said:  "There  is  no  evidence  showing 
any  other  connection  of  the  defendant's 
agents  with  the  accident,  except  such  culpa- 
bility as  may  be  Implied  from  the  short  peri- 
od of  time  the  train  of  cars  remained  at  the 
station;  and  If  the  defendant  Is  not  liable  on 
account  of  its  failure  to  stop  at  said  station 
five  minutes,  as  required  by  law,  or  to  allow 
passengers  to  board  the  train,  there  would  ex- 
ist no  basis  whatever  for  complaint  In  this  case 
against  the  defendant."  In  the  case  of  Rail- 
way Oo.  V.  MiUer,  39  S.  W.  688,  decided  by 
this  court,  the  liability  of  the  railway  com- 
pany was  made  to  depend  on  the  knowledge 
of  the  conductor'  that  the  plaintiff  was  on  the 
train,  following  the  opinion  In  the  same  case 
by  the  court  of  dvil  appeals  of  the  Fifth  dis- 
trict, above  cited.  In  the  case  of  Berry  v. 
Railway  Oo.  (Ky.)  60  S.  W.  6e&,  the  plaintiff 
got  on  the  train  to  assist  his  wife  and  children 
and  mother-in-law,  and  was  injured  in  get- 
ting off  the  trahi,  wtilch  was  leaving  the  sta- 
tion. The  supreme  court  of  Kentucky  review- 
ed, among  others,  the  McGllvary  and  Miller 
Cases,  above  dted,  and  In  conclusion  said: 
"From  these  and  numerous  decisions  bearing 
upon  this  question  we  think  It  Is  clear  that, 
if  appellee  had  actual  or  constructive  notice 
tliat  appellant  had  gone  into  the  car  for  the 
purpose  of  seating  his  wife  and  children,  and 
that  he  intended  to  get  off  before  the  train 
Started,  it  was  their  duty  to  have  given  him 
notice  before  starting  the  train,  and  to  have 
held  it  long  enough  for  him  to  get  off  with 
safety;  but,  in  the  absence  of  such  notice, 
no  obligation  existed  on  their  part"  A  per^ 
emptory  Instruction  was  given  for  the  rail- 
way company  by  the  trial  court  and  the  judg- 
ment was  affirmed  by  the  court  of  appeals,— 
the  court  of  last  resort  in  Kentucky.  In  the 
case  of  Railway  Co.  v.  Lawton,  18  S.  W.  643, 
15  L.  R.  A.  434,  2d  Am.  St  Rep.  48,  the  su- 
preme court  of  Arkansas,  through  Judge 
Hemingway,  reviews  numeroos  decisions  on 
the  subject  and  says:  "But  one  who  goes 
npon  the  train  to  render  necessary  assistance 
to  a  passenger,  in  conformity  to  a  practice 
approved  or  acquiesced  in  by  the  carrier.  In 
Its  interest  and  upon  its  Implied  Invitation,  as 
before  stated,  has  a  right  to  render  the  need- 
ed assistance,  and  leave  the  car;  and  the 
railroad,  in  permitting  him  to  enter  it  with 
knowledge  of  his  purpose,  is  presumed  to 
agree  that  he  may  execute  it  and  is  bound 
to  hold  the  train  a  reasonable  time  therefor. 
Griswold  v.  Railroad  Co.,  84  Wis.  652,  28  N. 
W.  101.  But  the  duty  Is  dependent  upon 
the  knowledge  of  bis  purpose  by  those  in 


charge  of  the  train,  for  withont  Boch  knowl- 
edge they  may  reasonably  conclude  that  he 
entered  to  become  a  passenger,  and  cause  the 
train  to  be  moved  after  giving  him  a  rea- 
sonable time  to  get  aboard.  The  law  could 
not  hi  reason  or  justice,  impose  as  a  doty  the 
doing  of  that  which,  in  the  light  of  everytliing 
known  to  trainmen,  would  not  appear  ntHira- 
sary  or  proper,  or  hold  that  the  cars  should 
be  stopped  when  there  was  no  reason  to  stop 
them,  except  a  fact  unknown  to  them.  If  the 
attendant  Intended  to  become  a  passenger,  be 
had  no  reason  to  ask  a  continued  stop;  and 
if  he  desh:ed  to  get  off,  and  that  alone  made, 
a  longer  stop  necessary,  he  conid  not  expect 
or  ask  that  it  be  made  where  no  occasion  for 
it  was  known  to  those  in  charge."  The  evi- 
dence clearly  established  that  ample  time 
was  given  for  the  passengers  to  get  on  the 
train,  and  for  several  of  them  to  manage  to 
get  seats  on  a  crowded  car,  before  the  trahi 
started;  and  there  was  not  a  fact  adduced 
In  evidence  that  tended  in  the  slightest  de- 
gree to  show  anything  was  done  to  apprise 
appellee's  servants  that  appellant  wished  to 
get  off  immediately,  but  his  acts  and  those 
of  his  companions  tended  to  create  the  im- 
pression that  all  of  them  were  passengers. 

We  have  not  adverted  to  the  conduct  of  ap- 
pellant In  rushing  out  in  the  dark  and  Jump- 
ing from  the  platform  of  the  moving  car 
against  a  freight  car  standing  on  a  siding, 
and  thus  bringing  about  the  Injury  to  his  foot 
The  courts  in  several  of  the  cases  cited  have 
held  that  such  conduct  was  contributory  neg- 
ligence, and  the  party  guilty  of  such  conduct 
could  not  recover.  In  the  case  of  Railway 
Go.  V.  Leslie,  above  cited.  It  was  held  that 
plaintiff,  when  he  "found  himself  safely  on 
the  defendant's  cars,  although  being  rapidly 
carried  away  unwillingly  from  home,  was  re- 
quired, under  the  circumstances,  to  act  with 
prudence,  the  same  as  would  be  required 
of  any  other  passenger;  and,  whilst  the  de- 
fendant was  not  without  fault,  that  fttult  of 
too  speedily  leaving  the  station  did  not  en- 
danger the  personal  safety  of  the  plaintiff, 
and,  in  its  very  nature,  could  not  be  the 
proximate  cause  of  the  injury  which  the 
plaintiff  received  through  his  own  direct  act 
and  which  was  the  proximate  cause  of  said 
Injury."  In  none  of  the  cases  cited  by  ap- 
pellant has  it  been  held  that  a  railway  com- 
pany will  be  liable  for  injuries  hifllcted  on  a 
person  by  Jumping  off  the  train,  who  has 
gotten  on  with  passengers,  to  assist  them, 
when  the  servants  have  no  notice  of  Ills  de- 
sire to  leave  the  train.  As  said  by  the  su- 
preme court  of  Wisconsin  in  the  case  (above 
cited)  of  Griswold  v.  Railway:  "The  law 
would  work  in  such  a  case  the  grossest  In- 
justice if  it  could  create  a  liability  of  the 
company.  It  would  seem  to  be  the  first  duty 
of  the  person  entering  a  train  for  such  a  pur- 
pose to  notify  some  one  In  Its  management 
of  his  presence,  business,  and  purpose,  so  as 
to  create  some  relation  to  the  company,  and 
make  it  its  duty  to  care  for  Um.    The  prin- 
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ciple  Is  elementary  in  all  such  cases  tbat  the 
liability  of  the  company  to  a  person  Injured 
by  being  In  such  a  place  of  danger  depends 
npon  the  company's  failure  to  use  ordinary 
care  to  avoid  Injnrlng  him  after  becoming 
aware  of  his  danger." 

The  evidence  would  have  admitted  of  no 
other  verdict  than  the  one  instructed  by  the 
court,  and  the  Judgment  Is  affirmed. 

On  Motion  for  Rehearing. 
(April  16,  1902.) 

The  motion  for  rehearing  presents  no  mer- 
itorious grounds  for  consideration.  As  stat- 
ed in  the  original  opinion,,  the  evidence  fail- 
ed to  establish  negligence  on  the  part  of  the 
railway  company;  and.  In  addition,  we  find 
that  appellant  was  guilty  of  contributory  neg- 
ligence In  Jumping  as  he  did  from  the  moving 
car.  The  uncontroverted  evidence  showed 
that  it  was  at  night,  and  dark,— so  dark  that 
appellant  said  he  could  not  see  anything,— 
and  be  walked  rapidly  out  of  the  coach,  and 
down  to  the  second  or  third  step,  and,  without 
taking  bold  of  the  hand  rail,  Jumped  out  Into 
space.  He  swore  In  his  depositions  that  he 
did  not  take  time  to  see  where  he  was  Jump- 
ing. He  knew  that  a  side  track  was  there, 
and  that  it  was  usual  to  leave  box  cars  on  it 
and  had  seen  them  down  where  he  Jumped 
off.  He  saw  box  cars  on  the  side  track  be- 
fore he  got  on  the  train.  He  swore  be  struck 
something  when  he  Jumped  which  turned  him 
under  the  wheels  of  the  train.  The  act  of 
Jumping  as  appellant  did  was  utterly  devoid 
of  care,  and  so  opposed  to  the  dictates  of  or- 
dinary prudence  that  It  was  negligence  in  It- 
self, and  was  properly  so  declared  by  the 
court.  Bullock  v.  Railway  Co.  (Tex.  Civ. 
App.)  55  S.  W.  184. 

The  motion  Is  overruled. 


RAT  V.  STATE. 
(Supreme  Court  of  Tennessee.    Feb.  6,  1002.) 

MURDER  —  EVIDENCE  —  BXAHININQ  JURORS— 
JNDICTMBNT  —  SUFFICIENCY  —  STATE'S  WIT- 
NESS—CLOSE OF  CASE— EXAMINATION— SEP- 
ARATION —  SBL.F-DEFBNSB  —  INSTRUCTIONS 
—REMARKS  OF  COUNSEL-NEW  TRIALr-MO- 
•nON— CONSIDERATION  AT  TERM- SENTENCE 
—RECOMMENDATION  TO  HBRCT— EFFECT. 

1.  When,  on  a  proaecntion  for  murder,  the 
attorney  general  asked  a  juror  on  his  voir  dire, 
in  the  presence  of  other  selected  jurymeu, 
whether  be  bad  scruples  against  hanging  a 
man  for  murder,  and  if  he  believed  the  law 
wrong,  a  contention  that  the  qnestions  were 
prejudicially  erroneous,  because  of  the  assump- 
tion of  guilt,  was  without  merit. 

2.  When,  on  a  prosecution  for  murder,  it  ap- 
peared that  accused  had  approached  the  horse 
deceased  was  riding,  and  demauded  his  bridle, 
and  shot  deceased,  it  wns  proper  to  question  a 
witness  as  to  whether  he  was  present  when 
deceased  won  a  bridle  from  accused  at  a  crap 
game,  though  there  had  been  no  proof  of  the 
M-inning  of  a  bridle,  as  the  question  how  de- 
ceased came  by  the  bridle  might  become  mate- 
rial. 

3.  On  a  prosecution  for  murder,  a  witness 
having  testiCad  that  the  deceased's  character 


was  bad,  the  attorney  general  remarked  that 
he  presumed  that  he  would  not  be  allowed  to 
show  the  defendant  "no  geranium,"  whereup- 
on the  com-t  stated  that  the  law  presumed  the 
defendaut's  character  good.  Held  that,  in  view 
of  the  court's  statement,  the  remark  was  not 
prejudicial   error. 

4.  On  a  prosecution  for  murder,  the  attorney 
general,  in  his  closing  argument,  stated  that 
the  state  could  not  show  the  character  of  the 
accused  unless  he  opened  the  question,  but  that 
the  proof  showed  accused  and  deceased  belong- 
ed to  the  same  gang  of  crap-shooting  darkies. 
Held  that,  the  proof  having  showed  a  crap 
game  between  accused  and  deceased  and  others 
the  night  and  morning  before  the  killing,  the 
reference  to  accused  as  one  of  a  gang  of  crap 
shooters  was  not  error. 

5.  On  a  prosecution  for  murder,  it  was  not 
error  to  permit  a  witness  for  the  state  to  be 
sworn  after  one  of  defendant's  witnesses  had 
been  examined;  it  appearing  he  had  not  been 
served  with  subpuena  until  the  trial  was  in 
progress,  and  that  as  soon  as  the  case  wa» 
taken  up  the  attorney  general  obtained  permis- 
sion to  examine  the  witness  whenever  he  might 
arrive. 

U.  On  a  prosecution  for  murder,  it  was  not 
error  not  to  put  one  of  the  state's  witnesses  un- 
der the  rule  with  other  witnesses,  where  he  ar- 
rived during  the  night,  and  was  examined  the 
next  morning  on  opening  of  court,  and  it  was 
not  shown  that  he  communicated  with  any  wit- 
nesses, or  knew  what  they  had  tsstified  to. 

7.  On  a.  prosecution  foi  murder,  with  plea  of 
self-defense,  defendant  requested  an  instruction 
that  what  is  an  overt  act  or  demonstration  o£ 
violence  varies  under  the  circumstances;  that 
undA  some  circumstances  a  slight  movement 
may  justify  action,  because  of  reasonable  ap- 
pren^iaion  of  danger,  but  that  under  other 
circumstances  such  will  not  be  the  case;  and 
that  it  Is  for  the  jury  to  determine  bow  it  may 
be.  The  court  charged  that  threats  or  acts  of 
hostility,  however  violent,  will  not  avail,  bnt 
that  there  must  be  some  manifest  act  indicative- 
of  intent  to  injure;  that  the  apprehension  of 
danger  must  be  founded  on  sufficient  circum- 
stances to  authorize  the  opinion  that  a  deadly 
purpose  exists;  that  animosity,  as  indicated  by 
words  and  actions,  before  and  at  the  time,  may 
be  considered  on  the  question  of  apprehension; 
and  that  the  question  of  defendant  s  apprehen- 
sion of  danger  is  for  the  jury.  Held,  that  tiie 
charge  on  the  subject  of  overt  act"  embraced 
the  request. 

8.  Where  an  Indictment  for  murder  charges 
that  defendant,  with  a  gnu,  assaulted  deceased, 
and  killed  and  murdered  him,  it  is  not  open  to- 
criticism  as  not  charging  any  battery,  since  th« 
allegation  of  killing  and  murdering  implies  a 
battery. 

9.  AcU  1889,  p.  66,  c.  40,  provides  that, 
whenever  any  case  is  on  trial  and  undetermin- 
ed when  the  existing  term  expires  by  reason  of 
the  advent  of  the  succeeding  term,  the  term 
shall  be  extended  and  continued  into  the  suc- 
ceeding term  for  all  the  purposes  of  trying,  dis- 
posing of,  and  returning  a  verdict  aud  render- 
ing judgment  as  if  the  new  term  had  not  ar- 
rived. Held,  that  a  motion  for  a  new  trial,  par- 
tially considered  and  not  determined  at  the 
beginning  of  a  new  term,  was  within  the  intend- 
ment of  the  act,  and  the  court  did  not  lose 
jurisdictiou  by  the  intervention  of  the  term. 

10.  When  the  jury,  in  finding  a  verdict  of 
guilty,  recommends  the  accused  to  the  court's 
mercy,  such  recommendation  is  committed  to- 
the  court's   discretion. 

11.  Where  the  evidence  on  a  prosecntion  for 
mnrder  clearly  showed  the  commission  of  the 
crime,  but  two  witnesses  te^itified  that  deceas- 
ed had  stated  he  was  intimate  with  defendant's 
wife,  and  would  kill  defendant  if  he  did  not 
like  it,  and  one  witness  testified  to  com- 
municating such  statement  to  accnsed,  and 
two  juries  recommended  the  prisoner  to  the- 


Digitized  by  VjOOQIC 


664 


67  SOUTHWESTERN  REPORTER. 


(Tenn. 


conrt's  iii«rc7',— It  appearing^  that  the  Jarors 
probably  gave  credence  to  the  witnesses. — a 
death  seutence  would  be  commuted  to  life  im- 
prisonment. 

Appeal  from  circuit  court,  Giles  county; 
Sam  Holding,  Judge. 

George  Ray  was  convicted  of  murder,  and 
be  appeals.  Affirmed,  and  sentence  modl- 
aed. 

Ben  CMders  and  Stewart  Wilkes,  for  ap- 
pellant. F.  Rivers  and  Atty.  Gen.  Fickle, 
for  the  State. 

McALISTEK,  J.  Plaintlft  in  error  was 
convicted  of  murder  in  the  first  degree  for 
killing  one  Gene  Prentiss,  colored;  the  jury, 
however,  finding  mitigating  circumstances. 
The  court  disregarded  the  recommendation 
of  the  jury,  and  sentenced  the  prisoner  to  be 
executed.    He  has  appealed  in  error. 

The  facts  necessary  to  be  stated  are  that 
in  July,  1898,  the  prisoner  and  the  deeeasei? 
became  involved  In  a  dilUcuUy  over  a  game 
of  craps.  E^ch  drew  a  knife  and  made  a 
demonstration  toward  the  other,  at  the  same 
time  Indulgrlng  in  very  abusive  language  and 
violent  threats  against  the  other's  life.  They 
were  separated,  and  nothing  further  occurred 
on  that  occasion.  It  appears  tliat  on  the 
Tuesday  following  there  was  a  negro  burial 
at  Briar  Ridge  Church,  In  the  Fourteenth 
«ivll  district  of  Giles  county.  After  the  con- 
gregation was  dismissed,  and  the  people  were 
starting  home,  the  defendant  appeared  upon 
the  scene,  armed  with  a  double-barreled  shot- 
gun. The  deceased,  who  had  been  in  attend- 
ance at  the  borial,  was  in  the  act  of  mount- 
ing his  horse  to  start  for  his  home.  Ac- 
ceding to  witnesses,  be  bad  the  bridle  rebi 
In  his  left  hand,  and  his  right  hand  was  on 
the  saddle  or  horse's  mane  There  is  some 
testimony  to  show  that  he  had  his  left  foot 
in  the  stirrup,  ready  to  mount,  when  the  de- 
fendant approached  and  said  to  him,  "1 
want  my  bridle."  Deceased  replied,  "1  reck- 
on not  to-day."  The  defendant  repBed,  "By 
God!  pull  it  oflf."  The  deceased  then  stepped 
forward  and  reached  out  with  his  left  band 
to  take  the  bridle  off  the  horse's  head.  He 
had  to  unbuckle  the  throatlatch  of  the  bridle, 
and  this  he  had  done,  and  was  slipping  the 
bridle  off  the  horse's  head,  when  the  pris- 
oner fired.  The  first  shot  took  elfect  in  the 
left  side  of  the  stomach.  When  the  deceas- 
ed fell,  he  cried,  "Oh,  don't  shoot  me  any 
more,  George!"  But  the  defendant  immedi- 
ately fired  a  second  shot  Deceased  was  on 
his  hands  and  kneos,  as  if  attempting  to 
arise,  when  tlie  prisoner  fired  the  second  shot, 
which  grazed  his  coat  just  across  the  middle 
of  his  back.  After  firing  the  second  shot; 
the  prisoner  reloaded  his  gun  and  walked 
away,  saying  to  a  witness,  "I  told  him  to 
stay  away  from  my  hoose,  and  he  wouldn't 
do  it"  The  body  of  the  deceased  was  re- 
moved to  the  church  and  dressed.  No  weap- 
on of  any  kind  was  found  on  his  i>er8on.  In 
the  watch  pocket  of  bis  trousers  was  found 


a  small  pocketknlfe,  onopened.  Tlie  deceas- 
ed only  lived  a  short  time.  There  is  evidence 
in  the  record  tending  to  show  that  the  pris- 
oner bad  threatened  the  deceased,  and  had 
made  preparations  to  take  bis  life.  On  the 
morning  of  the  killing  the  prisoner  borrowed 
a  double-barreled  shotgun  from  a  neighbor, 
stating  at  the  time  that  he  wanted  it  to  bill 
a  hawk.  On  the  way  he  discharged  both 
barrels,  which  he  reloaded  heavily.  A  wit- 
ness who  saw  him  reload  the  gun  remarked, 
"If  you  load  that  way,  you  will  soon  run 
out  of  ammunition,"  when  defendant  replied, 
"I  am  loading  this  to  count  me  one."  An- 
other witness  introduced  by  the  state  testi- 
fied that  a  few  days  after  the  killing  he  and 
the  defendant  were  on  the  road  going  toward 
Campbellsville,  when  the  defendant  told  wit- 
ness about  the  killing.  "He  said:  'I  went 
there  to  kill  that  negro,  and  I  done  it  and 
came  away.'  I  asked  him  for  my  bridle, 
and  did  not  give  him  time  to  say  anything." 
He  also  stated  that  "Gene  was  so  mean  that 
no  one  would  do  anything  to  him  for  killing 
him.  Nolwdy  liked  him,  anyhow."  Witness- 
es for  the  state  who  were  present  at  the 
killing  agree  in  their  testimony  that  deceas- 
ed vras  making  no  demonstration  toward  the 
defendant  at  the  time  he  was  shot,  and  show 
that  the  killing  was  without  any  provocation 
on  his  part  The  defendant  on  the  other 
band,  testified  that  at  the  time  of  the  killing, 
deceased  started  at  him  with  a  knife,  and 
that  he  shot  him  In  self-defense.  Defendant 
also  testified  that  deceased  had  been  intimate 
with  his  wife.  He  claimed  that  on  one  oc- 
casion when  he  was  approaching  his  own 
house  the  deceased  came  out  of  the  door  and 
ran  away.  He  states  that  this  was  on  the 
morning  of  tie  dlfllculty  between  htm  and 
deceased  over  the  game  of  craps,  as  be  was 
going  home.  Other  witnesses,  induding  one 
or  two  Introduced  by  the  defendant  himself, 
testified  that  they  were  present  on  that  oc- 
casion, and  that  deceased  did  not  leave  de- 
fendant's house.  Other  negroes  who  were  in 
the  boose  testified  that  deceased  had  not 
bees  there.  Tbe  defendant  is  contradicted 
In  this  statement  by  tils  own  witnesses,  as 
well  as  those  Introduced  by  the  state,  and 
his  statement  on  this  sobject  is  evidently 
without  any  foundation  whatever  In  fact 
la  the  opinion  of  the  court  the  defendant 
had  become  enraged  at  deceased  on  account 
of  the  dlfilculty  over  tbe  game  of  craps  on 
Sunday  morning  previous.  He  threatened  to 
take  the  life  of  deceased,  armed  himself 
with  a  double-barreled  shotgun,  and  deUber- 
atdy  put  this  threat  into,  execution;  there 
being  at  the  time  no  overt  act  or  demonstra- 
tion on  tlie  part  of  the  deceased  that  would 
have  justified  the  defendant  in  believing  that 
be  was  in  danger  of  death  or  great  bodily 
harm.  It  moreover  appears  from  the  record 
that  after  committing  the  deed  the  defend- 
ant fled,  and  there  was  dlfllculty  in  captur- 
ing him. 
Without  further  statement  of  the  facts,  we 
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proceed  to  notice  the  assl^ments  of  error 
urged  for  a  rerersal  ef  tbe  case: 

The  first  aKtgnment  Is  tbat,  while  the 
jurors  were  being  examined  on  th^r  Tolr 
dire  touching  their  competency  and  qualtflca- 
tlons  as  jorors,  tbe  attorney  general,  over 
the  objection  of  defendant's  counsel,  was  per- 
mitted by  tbe  court  to  propound  the  fol- 
lowing questions  to  several  jurors:  "HaTe' 
you  any  consclenttons  or  religious  scruples 
against  capital  punishment?  Have  yon  any 
rellgloaa  or  consclentioas  scruples  against 
banging  a  man  for  murder  In  the  first  degree, 
when  the  proof  shows  him  guilty?"  One  Jn- 
ror  replied  that  he  had  such  scruples,  and 
when  he  said,  "I  don't  believe  In  hanging," 
tbe  attorney  general  asked  him,  "But  If  the 
law  Inflicts  that  penalty  as  punishment  for 
snch  offense,  do  you  believe  In  It,  or  Is  the 
law  wrongT'  The  Juror  answered,  "The  law 
Is  wrong.  I  don't  believe  In  hanging."  The 
attorney  general  offered  to  challenge  the  Jor 
ror  for  this  cause,  which  challenge  was  over- 
ruled by  the  court,  and  thereupon  the  attorney 
general  challenged  tbe  Juror  peremptorily. 
It  U  Insisted  that  this  practice  on  the  part 
of  the  court  was  erroneous  and  highly  prej- 
udicial to  the  rights  of  tbe  defendant,  since 
tiiree  Jurors  had  ahready  been  selected  and 
were  then  In  the  box,  and  were  necessarily 
prejodlced  by  the  assumption  on  tbe  part 
of  tbe  attorney  general  that  the  defendant 
was  guilty.  We  think  there  was  no  error  In 
this  action  of  flie  court.  It  has  frequently 
occnrred  In  nisi  pilns  trials  that  Jurors  oth- 
erwise competent  have  been  uawtlllng  to 
execute  the  law,  apon  a  finding  of  mnrder 
in  the  flnrt  degree,  on  account  of  coaselenttons 
or  rdlglons  scruples  against  capital  pnnish- 
makt.  Mistrials  have  frequently  resulted  on 
tbis  accomrt,  tbna  entailing  nnnecessary  cost 
and  consumption  of  tbe  public  time.  The 
examination  of  the  Juror  on  his  voir  dire 
wonld  discover  this  objection,  and  obviate 
an  expensive  and  fruitless  trial. 

Tbe  second  assignment  of  error  fs  that  the 
attorney  general  asked  the  witness  John 
Price  If  be  was  present  when  tbe  deceased 
won  a  bridle  from  George  Hay  at  a  crap 
game,  to  which  counsel  objected  on  the  ground 
that  tbere  was  no  iiroof  tbat  a  bridle  bad 
been  w<ni  at  any  time,  but  tbe  court  over- 
mled  the  objection,  wherenpon  witness  an- 
swered that  he  was  never  at  any  such  game, 
and  knew  nothing  of  such  an  occurrence.  He 
had  beard  that  deceased  won  a  bridle  from 
Oeerge  Ray  at  a  crap  game,  whereupon  the 
attorney  general  cautioned  the  witness  that 
be  had  not  inquired  about  what  he  had  heard. 
Tbe  court  pormttted  the  question  to  be  asked 
on  tbe  gnnmd  tbat  the  ownership  of  the  bri- 
dle about  v^icfa  tbe  killing  took  place,  and 
bow  and  why  tbe  deceased  had  it  on  his 
horse,  migjit  be  <v  become  a  material  ques- 
tion in  tbe  tiiaL  We  think  the  question  was 
entirely  proper,  but  it  Is  wholly  Immaterial, 
since  tlM  witness  had  no  personal  knowledge 


of  the  matter,  and  was  not  permitted  to  an- 
swer what  he  had  heard  In  respect  of  it. 

The  third  assignment  of  error  Is  based 
upon  an  alleged  Improper  remark  by  the  at- 
torney general  in  the  presence  of  the  Jury, 
which  occurred  In  this  way:  On  his  cross- 
examination,  W.  H.  Lucy,  a  state  witness, 
said:  'a  knew  Gene  Prentiss  or  Gene  Tok- 
ley.  He  was  called  by  both  names.  I  knew 
bis  general  character  in  that  neighborhood 
where  be  lived  for  peace  and  quietude,  and 
the  reverse.  It  was  bad.  He  had  several 
rows  with  negroes  In  the  neighborhood." 
Here  the  attorney  general  remarked  to  the 
court.  In  the  presence  of  the  jury,  "I  pre- 
sume, sir,  we  wonld  not  be  allowed  to  show 
tbat  tbe  defendant  himself  is  no  geranium," 
to  which  remark  tbe  defendant's  counsel  ex- 
cepted, whereupon  tbe  court  said  in  reply 
to  the  attorney  general,  "No,  sir;  yon  cannot 
The  law  ctmduslvely  presumes  that  tbe  de- 
fendant is  of  good  character;"  to  which  the 
attorney  general  assented,  saying,  "Certainly, 
sir,  tbat  is  true.  Tbat  Is  tbe  law."  And 
here  the  incident  closed.  It  is  Insisted  that 
this  remark  was  highly  prejudicial  to  the 
defendant,  since  H  left  on  the  mind  of  the 
jury  an  impression  that  tbe  state  could  prove 
that  defendant  was  of  bad  character,  if  It 
had  been  permitted  to  do  so.  We  think  the 
court's  action  in  promptly  checking  the  ef- 
fort of  the  attorney  general  was  all  that 
could  have  been  expected,  or  in  the  power 
of  the  court  to  do,  in  order  to  counteract  any 
bad  effect  of  tbe  remark.  Tbe  remark  was 
improper,  but  when  tbe  court  ruled  that  tbe 
evidence  was  tnadmlssible  the  attorney  gen- 
eral promptly  assented,  and  nothing  further 
could  have  been  done  to  correct  any  preju- 
dice that  might  have  been  excited. 

The  fourth  assignment  of  error  Is  based 
upon  an  alleged  Improper  remark  made  by 
the  attorney  general  during  his  closing  argu- 
ment to  the  jury,  as  follows:  "Now,  the  law 
of  the  state  is  that  the  state  cannot  inquire 
Into  the  character  of  the  defendant,  nnless 
he  diooses  first  to  open  the  question  up." 
The  defendant's  counsel  promptly  objected 
to  this  statement,  whereupon  tbe  court  said: 
'T\\e  rule  as  stated  by  Mr.  Rivers  is  correct. 
The  law  presumes  the  defendant  to  be  inno- 
cent and  of  good  character.  The  state  can- 
not Inquire  Into  his  character  unless  he  does 
so  first."  Thereupon  the  attorney  general 
said:  "This  is  so,  gentlemen  of  the  Jury. 
The  law  presumes  every  man  to  be  Innocent 
and  of  gx>od  character.  This  presumption 
stands  as  a  witness  In  his  favor  until  over- 
tmTied  by  competent  and  credible  proof.  We 
cannot  introduce  evidence  as  to  tbe  character 
of  the  defendant,  but  you  pass  upon  It  from 
all  the  evidence  introduced  in  tbe  entire 
case.  And  the  proof  In  this  case;  the  de- 
fendant's own  proof;  his  own  statement, 
even;  their  whole  course  of  conduct— shows 
that  all  these  darkies  are  of  the  same  stripe, 
and  both  deceased  and  defendant  belonged 
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to  the  same  gang  of  crap-shootlng  negroes." 
But  we  think  the  objection  Is  hypercritical. 
The  proof  in  the  record  does  show  that  the 
prisoner  had  been  engaged  In  a  game  of 
craps  on  the  Saturday  night  and  Sunday 
morning  before  the  killing,  with  a  number  of 
the  witnesses;  and  it  was  no  transgression 
of  the  rights  of  the  defendant  for  the  attor- 
ney general,  In  his  closing  argument,  to  refer 
to  that  fact,  and  to  state  that  he  was  evi- 
dently a  member  of  a  "crap-shootlng  gang  of 
negroes." 

The  fifth  assignment  of  errot  is  that  the 
court  erred  in  permitting  the  state  to  in- 
troduce the  witness  Ezekiel  Campbell  aft- 
er the  defendant  and  one  of  his  witnesses 
had  been  examined.  There  was  no  error 
in  this  action  of  the  court  The  witness 
had  already  testified  at  a  former  trial.  A 
subpoena  had  been  Issued  for  him  for  that 
trial,  but  was  not  served  until  after  the  trial 
had  been  in  progress  for  a  day  and  a  half. 
Moreover,  it  appears  that  when  the  case  was 
taken  up  the  attorney  general  made  a  state- 
ment of  what  he  expected  to  prove  by  the 
witness,  and  obtained  permission  of  the  court 
to  examine  him  as  soon  as  he  might  arrive 
during  the  progress  of  the  trial.  It  further 
appears  that  the  witness  was  not  put  under 
the  rule  with  the  other  witness  for  the  rea- 
son that  he  arrived  during  the  night,  after 
the  court  had  adjourned,  and  was  put  on 
the  witness  stand  next  morning,  upon  the 
reopening  of  the  court  It  does  not  appear 
that  the  witness  heard  any  of  the  other  wit- 
nesses examined,  or  talked  or  conversed  with 
them,  or  knew  of  any  fact  concerning  which 
they  testified. 

The  sixth  assignment  Is  that  the  court  tx- 
red  hi  refusing  to  submit  the  following  in- 
structions to  the  Jury,  namely:  "What  is  or 
what  is  not  an  overt  act  or  demonstration 
of  violence  varies  with  the  circumstances. 
Under  some  circumstances  a  slight  move- 
ment may  Justify  instant  action,  because  of 
reasonable  apprehension  of  danger.  Under 
other  clrcimastances  this  would  not  be  so. 
And  it  is  for  the  Jury,  not  the  Judge,  passing 
upon  the  weight  and  effect  of  the  evidence, 
to  determine  how  this  may  be."  The  court 
refused  these  instructions  upon  the  ground 
that  they  were  already  embraced  In  the 
charge.  On  this  subject  the  court  stated  In 
his  general  charge  as  follows:  "Previous 
threats  or  even  acts  of  hostility,  how  violent 
soever,  nor  the  violent  and  dangerous  char- 
acter of  the  deceased,  if  you  should  so  find, 
will  not  of  themselves  excuse  the  slayer;  but 
there  must  be  some  overt  act  (that  is,  an 
open,  manifest  act)  on  the  part  of  the  de- 
ceased at  the  time,  clearly  Indicative  of  a 
present  purpose  to  do  injury.  To  constitute 
the  defense  the  belief  or  apprehension  of  dan- 
ger must  be  founded  on  sufficient  circum- 
stances to  authorize  the  opinion  that  the 
deadly  purpose  then  exists,  and  the  fear  that 
it  will  at  that  time  be  executed.  If  any  ani- 
mosity existed  on  the  part  of  the  deceased 


to  the  defendant,  as  Indicated  by  words  and 
actions,  then  and  before,  it  is  proper  matter 
for  the  consideration  of  the  Jury  on  the  ques- 
tion of  reasonable  apprehension.  The  Jury 
is  the  Judge,  under  all  the  facts  and  chnmm- 
stances,  whether  or  not  there  was  reasonable 
ground  to  Justify  the  defendant  in  believing 
that  he  was  in  danger  of  death  or  great 
bodily  harm  at  the  time  he  fired  the  fatal 
shot"  We  think  the  charge  of  the  court  on 
the  subject  of  an  overt  act  is  sufficiently 
comprehensive,  and  embraces  snbstantially 
the  request  submitted  by  the  defendant's 
counsel. 

The  seventh  assignment  of  error  is  that 
the  court  erred  in  not  arresting  the  Judg- 
ment for  the  reason  that  the  indictment  fail- 
ed to  charge  that  any  battery  was  committed 
by  the  defendant  on  the  deceased,  and,  in  or- 
der to  charge  murder  in  the  first  degree.  It  is 
necessary  to  allege  that  a  battery  was  com- 
mitted at  the  time.  It  is  insisted  that  the 
indictment  is  too  vague  as  to  the  manner  in 
which  the  deceased  was  killed,  because,  un- 
der the  language  used  in  the  indictment  he 
might  have  been  scared  to  death,  which 
would  not  be  mnrder  in  the  first  degree,  or 
he  may  have  been  beaten  to  death.  We 
think  the  language  Is  broad  enough  to  convey 
the  Idea  of  a  battery.  The  indictment  In  this 
case  charges  that  the  prisoner,  "with  a  cer- 
tain dangerous  weapon,  to  wit  a  gun,  which 
he  in  bis  hands  then  and  there  had  and  held, 
in  and  upon  the  body  of  one  Gene  Prentiss, 
feloniously,  willfully,  drilberately,  and  pre- 
meditated! y,  and  with  malice  aforethought 
did  make  an  assault  upon  the  body  of  said 
Gene  Prentiss,  and  did  then  and  there  un- 
lawfully, •  •  •  by  the  means  and  In  the 
manner  aforesaid,  kill  and  murder  the  said 
Grcne  Prentiss,  against  the  peace  and  dignity 
of  the  state."  The  charge  that  the  def^td- 
and  did  then  and  there  kill  and  murder  htm 
implies  a  battery,  and  is  sufficient  It  is 
true  that  murder  must  be  committed  by  aa 
act  applied  to  or  affecting  the  parson,  either 
dhrectly,  as  by  inflicting  a  wound  or  laying 
poison,  or  Indirectly,  as  by  exposing  the  per- 
son to  a  deadly  agency  or  Influence,  from 
which  death  ensues.  Com.  y.  Webster,  S- 
Cush.  2S5,  52  Am.  Dec.  711.  The  working 
upon  the  fancy  of  another,  or  treating  him 
harshly  or  unkindly,  by  which  he  dies  of  fear 
or  grief,  would  not  constitute  this  offense. 
Id.;  State  v.  Turner,  Wright,  20.  At  common 
law  it  was  only  necessary  to  charge  that  A. 
B.,  on  a  certain  day  and  year,  feloniously, 
willfully,  and  of  his  malice  aforethought  did 
kill  and  murder  one  O.  D.  By  statute  (14 
&  16  Vict  c.  100,  f  4)  it  was  provided  that  in 
any  Indictment  for  murder  or  manslaughter 
"it  should  not  be  necessary  to  set  forth  the 
manner  in  which  or  the  means  by  which,  the 
death  of  deceased  was  caused,  but  it  shall 
be  sufficient  in  every  Indictment  for  murder 
to  charge  that  the  defendant  did  feloniously, 
willfully  and  of  his  malice  aforethought  kill 
and  murder  the  deceased,"  etc.    Vaier  our 
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-statute  defining  murder  in  the  first  degree,  It 
is  necessary  to  charge  that  the  killing  was 
^one  "willfully,  maliciously,  deliberately,  and 
premeditatedly."  Shannon's  Code,  i  84Se. 
In  an  indictment  for  murder  in  the  first  de- 
gree, it  is  not  necessary  to  state  in  so  many 
words  that  the  pistol  was  loaded  with  powder 
and  ball,  <nr  that  the  wound  was  made  with 
the  ball.  Peterson  t.  State,  47  Oa.  524.  N<n- 
is  it  necessary  to  designate  the  part  of  the 
person  In  which  the  wound  was  inflicted. 
Alexander  v.  State,  8  Helsk.  475.  Nor  is  it 
necessary  to  charge  that  the  wound  was  in- 
flicted with  a  particular  weapon.  Id.  In 
Alexander  v.  State,  3  Heisk.  475,  the  follow- 
ing form  of  indictment  was  held  sufficient,  to 
wit:  "That  on  the  13th  of  April,  1870,  la 
the  state  and  county  aforesaid,  one  Young 
Alexander,  colored,  and  Michael  Maloney,  in 
and  upon  William  Stewart  did  unlawfully 
make  an  assault,  and  then  and  there,  unlaw- 
fully, deliberately,  premeditatedly,  felonious- 
ly, and  of  their  malice  aforethought,  did  kill 
and  murder,  contrary  to  the  form  of  the  stat- 
'Dte  made  and  provided,  and  against  the  peace 
and  dignity  of  the  state."  Said  the  court, 
"the  assault  recited  is  not  the  gravamen  of 
the  charge.  That  Is  only  Inducement  to  the 
real  charge,  which  Is  that  of  killing  and 
murdering,"  etc.  Again,  it  has  been  held 
that  an  indictment  for  murder  is  good,  with- 
out the  use  of  the  word  "feloniously"  or  "un- 
lawfuUy."  Riddle  v.  State,  S  Heisk.  401; 
Williams  v.  State,  Id.  376. 

The  eighth  assignment  of  error  is  that  the 
-court  erred  In  passing  Judgment  and  sentence 
upon  the  prisoner,  for  the  reason  that  the 
court  bad  lost  all  Jurisdiction  of  the  ca-use 
by  the  Intervention  of  the  succeeding  term 
of  the  circuit  court  of  Williamson  county.  A 
more  specific  statement  of  this  assignment 
of  error  is  that  the  verdict  of  the  jury  was 
returned  on  November  30,  1900.  A  motion 
for  new  trial  was  made  and  entered  of  rec- 
ord on  December  1.  1900,  and  by  the  court 
continued  until  Saturday,  December  29,  1900. 
The  minutes  of  the  circuit  court  of  Giles 
county  bad  been  kept  open,  and  there  bad 
been  no  adjournment  of  that  court;  but  the 
circuit  court  for  the  comity  of  Williamson 
was  opened  according  to  law  on  the  first 
Monday  in  December,  and  was  continued 
until  the  29th  of  December,  1900,  when  the 
circuit  Judge  returned  to  his  court  in  Giles 
comity,  overruled  the  motion  of  the  prisoner 
for  a  new  trial,  and  passed  sentence  of 
^eath.  The  inslstaice  on  behalf  of  defend- 
ant's counsel  Is  that  this  Judgment  was  not 
rendered  either  at  a  regular  or  special  term 
of  the  court,  and  that  by  the  interventloa  of 
the  circuit  court  of  Williamson  county  the 
court  lost  all  Jurisdiction  of  cases  that  were 
-undetermined  by  the  circuit  court  of  Giles 
eoonty.  A  very  elaborate  and  able  argu- 
ment has  been  submitted  in  support  of  this 
contention  by  the  learned  counsel  of  the  pris- 
oner, fortified  by  numerous  authorities  cited 
from  other  states  and  JurisdlctionB.     The 


question  presented,  howevw,  is  not  an  open 
one  In  this  state,  but  was  recently  determin- 
ed by  this  court  in  a  wrlttoi  opinion  in  the 
case  of  Railroad  Oo.  v.  Simmons,  64  S.  W. 
705.  In  that  case  it  appeared  that  while  a 
motloa  for  a  new  trial  was  pending  and  was 
under  consideration  by  the  court  In  the  Madi- 
son county  circuit  court,  the  circuit  court  of 
Ohester  county  began  its  fall  term.  The 
courts  In  both  counties  were  held  by  the 
same  Judge.  After  the  beginning  of  the 
term  in  Chester  county  the  Judge  returned 
to  Madison  county,  resumed  the  bench,  and 
overruled  the  motion  for  a  new  trial  The 
exact  question  presented  here  arose  In  that 
case,  which  was  whether  the  circuit  court  had 
any  Jurisdiction  over  the  motion  for  a  new  trial 
pending  In  the  circuit  court  of  Madison  coim- 
ty  after  the  beginning  of  the  circuit  court  of 
Chester  cotmty.  It  was  hdd  that  under  Acts 
1899,  c.  40,  a  motion  for  a  new  trial  par- 
tially considered  and  not  determined  at  the 
beginning  of  a  new  term  was  within  the  in- 
tendment of  the  act  That  act  provides  as 
follows:  "That  whenever  in  the  courts  of 
this  state  any  case  is  pending  and  on  trial  by 
court  or  Jury  undetermined  at  the  time  the 
term  at  which  it  Is  pending  expires  on  ac- 
count of  time  and  on  account  of  the  arrival 
of  the  succeeding  term,  the  term  shall  be 
extended  Eind  continued  Into  such  succeeding 
term  for  all  the  purposes  of  trying,  disposing 
of,  returning  verdict  and  rendering  Judgment 
In  such  cases  so  pending,  the  same  as  if  such 
new  term  had  not  arrived."  We  held  that 
the  motion  for  a  new  trial  is  within  the  pur- 
pose of  this  statute,  and  that  so  long  as 
the  motion  for  the  new  trial  is  being  con- 
sidered by  the  court  the  case  is  not  disposed 
of,  within  the  meaning  of  the  act  If  this 
construction  is  not  correct  then  the  statute 
involves  the  absurdity  of  permitting  an  in- 
fringement upon  the  siKceedlng  term,  to  the 
extent  of  finishing  the  pending  trial,  but 
shutting  off  the  motion  for  a  new  trial  and 
the  right  to  appeal.  This,  of  course,  the 
legislature  cannot  do;  and.  If  the  term  is 
extended  for  the  purpose  of  finishing  the 
trial,  it  must  be  further  extended  for  dis- 
posing of  a  motion  for  a  new  trial  and  the 
prayer  for  appeal.  All  this,  we  think,  Is 
comprehended  within  the  language,  "dispos- 
ing of  the  case  and  rendering  Judgment"  em- 
ployed in  the  statute.  This  authority  we 
think  conclusive  of  the  assignment  of  error 
now  urged,— that  the  court  did  not  have  Ju- 
risdiction of  the  case  below  after  the  begin- 
ning of  a  new  term  in  Williamson  county. 
The  case  of  State  v.  Sneed  (Tenn.)  58  S.  W. 
1070,  is  not  controlling  here,  f<H:  the  reason 
that  there  was  no  motion  for  a  new  trial 
pending,  or  any  record  entry  of  any  matter 
which  was  being  considered  by  the  court 
touching  a  pending  case. 

The  ninth  assignment  of  error  Is  Hiat  the 
court  erred  in  sentencing  the  prisoner  to  be 
executed,  Since  the  Jury  found  him  guilty  of 
murder  In  the  first  degree,  with  mitigating 
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circumstances.  It  has  been  repeatedly  held 
by  this  court  that  the  recommendation  of  the 
jnry  to  mercy  1b  a  matter  committed  to  the 
sound  discretion  of  the  court.  The  cotitt,  In 
Its  charge,  Instructed  the  juiy  that.  If  they 
found  mitigating  circumstances,  he  h^d  the 
power  to  commute  the  sentence  from  death 
to  Imprisonment  for  life  In  the  state  peniten- 
tiary. It  is  urged,  however,  that  two  Juries 
have  foimd  mitigating  circumstaitces  in  favor 
of  the  prisoner,  and  this  fact,  coupled  with 
certain  testimony  in  the  record,  commends 
the  prisoner  to  a  commutation  of  this  sen- 
tence. It  was  held  in  the  case  of  Poe  r. 
State,  10  Lea,  673,  that  the  flndliig  of  the 
Jury,  In  their  verdict,  of  mitigating  circum- 
stances, although  not  binding  on  the  court, 
is  entitled  to  grave  considMatlon,  and  ought 
to  prevail  in  commuting  the  prisouMr's  sen- 
tence from  death  to  imprisonment  for  life, 
in  the  case  of  clrcumstautial  evidence,  if 
supplemented  by  the  oath  of  the  majority 
of  the  Jury  that  they  would  not  have  agreed 
to  the  verdict  if  they  had  not  been  led  to 
believe  that  the  finding  of  mitigating  circum- 
stances would  compel  the  court  to  commute: 
Tliis  court  accordingly  in  that  case  commut- 
ed the  sentence  of  the  itrisoner  to  imprison- 
ment for  life.  While  this  la  not  a  case  of  cir- 
cumstantial evidence,  the  fact  that  two  Juries 
found  mitigating  circumstances  is  a  grave 
consideration  in  determining  whether  or  not 
the  death  sentaice  in  this  case  should  be  af- 
firmed. While  we  think  the  evidence  clear- 
ly makes  out  a  case  of  murder  in  the  first 
degree,  there  is  testimony  in  the  record,  by 
two  witnesses  introduced  by  the  defendant; 
to  the  effect  that  about  two  weeks  before 
the  killing  the  deceased  stated  to  these  wit- 
nesses "that  he  was  keeping  the  wife  of 
defendant,  and  would  tell  defendant  so  to  his 
face,  and,  if  defendant  didn't  like  it,  he 
would  kill  him."  One  of  these  witnesses  tes- 
tifies that  he  did  not  communicate  this  threat 
to  the  defendant,  but  the  other  witness 
swears  that  she  did  tell  the  defendant  about 
it  a  short  time  after  hearing  It.  The  pris- 
oner himself  testified  that  he  had  Iieen  told 
this  by  several  witnesses.  He  also  testified 
that  he  told  deceased  to  stop  coming  round 
his  house,  and  to  let  his  wife  alone.  An- 
other witness  introduced  by  the  state  testi- 
fied that  Immediately  after  the  murder  was 
ooniniltted  he  saw  defendant  with  his  gun 
on  his  shoulder,  and  asked  him,  as  be  went 
oft,  why  he  killed  the  deceased.  The  de- 
fendant said,  "I  killed  him  because  I  told 
bini  to  stay  away  from  my  house,  and  be 
wouldn't  do  it"  It  Is  possible  that  the  Jury, 
in  finding  mitigating  circumstances,  gave 
credence  to  the  testimony  of  the  two  wit- 
nesses to  the  effect  that  deceased  had  boasted 
to  them  that  be  was  keeping  defendant's 
wife,  and,  if  he  made  any  disturbance  about 
it,  deceased  would  kill  him;  and  while  this 
testimony  is,  in  our  opinion,  vary  unsatisfac- 
tory, yet  we  feel  constrained.  In  view  of  the 
action  of  both  Juries  In  finding  mitigating 


circumstances,  to  commute  the  panisbmoit 
of  the  prisoner  to  imprisonment  for  life  la 
the  state  penitentiary,  and  th«  Judgment  ot 
the  court  below  will  be  so  modified. 


AYRES  T.  KINO  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 

March  29,  1902.) 

PARTITION— INTBREST  OF  HBIR  IMDBBTKD  TO 

ESTATB. 
Plaintiff  obtaining  judgment  against  E., 
and  under  execution  thereon  selling  the  undi- 
vided interest  inherited  by  E.  in  lands  of  U., 
and  at  such  sale  buying  such  interest,  is  not 
entitled  to  partition,  E.  being  insolvent  and 
indebted  to  the  estate  in  excess  of  his  interest 
therein. 

Appeal  from  circuit  court.  Pike  county;  D. 
H.  Eby,  Judge. 

Suit  by  Thomas  J.  Ayres,  receiver  of  the 
Bowling  Oreen  Bank,  against  A.  A.  King  and 
others.  Judgment  for  plaintiff.  Defendants 
appeal.     Reversed. 

Suit  for  partition  of  an  interest  in  land 
owned  by  Joseph  It.  King,  deceased.  In  his 
lifetime,  who  died  intestate,  leaving,  as  bis 
heirs  at  law,  his  brothws  and  sisters  who  are 
defendants,  and  a  brother,  James  E.  King. 
The  idaintUC  recovered  a  Jugdment  for  $7,- 
904.0Q,  against  James  E.  King,  and.  sliortly 
after  the  death  of  Joseph  L.  King,  caused  tbe 
undivided  Interest  of  James  E.,  whlcli  be 
inherited  from  his  brother  Joseph,  to  be 
sold  under  execution  on  tbe  Judgment;  and 
at  such  sale  the  plaintiff  became  the  pur- 
chaser of  that  Interest  Tbe  answer  of  the 
defendants,  the  otiier  brotlurs  and  sistms  »f 
Joseph,  sets  up  two  defense*— Fttst  that 
James  E.  King  was  indebted  to  his  bcotliev 
Joseph  at  the  time  of  his  death  in  the  nun 
of  $3,000  w  more,  which  was  more  than  Id* 
share  in  the  estate  was  worth,  and  that  be 
was  wholly  Insolvent;  second,  that  the  estate 
of  Joseph  L.  King  was  thai  in  process  of 
administration  in  the  probate  coart,  tliat 
claims  to  the  amount  of  $7,000  had  bem 
duly  allowed  against  the  estate  by  that  court 
that  there  was  not  sufficient  personal  prop- 
erty to  pay  the  debts,  and  the  land  would 
probably  tiave  to  be  sold  for  tliat  purpose, 
and  that  in  pursuance  to  an  order  of  tbe 
probate  court  tbe  administrator  bad  taken 
possession,  and  was  then  in  possession,  of  the 
land.  Upon  the  trial  it  was  admitted  that 
Joseph,  at  tbe  time  of  ttls  death,  owned  an 
undivided  one-fourth  interest  in  tbe  320  acres 
described  In  the  petition.  Plaintiff  introdu- 
ced in  evldenee  his  Judgment  against  James 
K  King  and  the  sh«lff's  deed  under  execu- 
tion, showing  that  at  the  sals  plaintiff  liad 
purchased  James'  interest  for  $476.  Defend- 
ants introduced  evidence  showing  that  A.  A. 
King,  one  of  the  defendants,  had  been  duly 
qualified  as  administrator  of  the  estate;  tiliat 
administration  was  still  bending;  that  claim» 
to  the  amount  of  $6,7M.30  had  l>een  allowed 
against  tlie  estate;    that  the  personal  proih- 
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erty  wa«  Tvortb  (iliout  96fi00  la  notes  to  be 
collected;  whether  tbere  vouKt  b«  sufficient 
personalty  to  pay  the  debts  was  not  then 
certain;  A  proceMlng  vr»s  pendtog  In  the  pro- 
hat«  oouTt  to  heT«  tlM  laxd  iKiild  to  pay  debts; 
that  James  S-  King,  vbos«  interest  the  plain- 
tiff bought  at  the  execution  sale,  was  wholly 
Insoh-eitt,  bad  been  absent  from  the  state  two 
or  three  yoara.  aad  not  beard  of  tdnoe  the 
death  of  Joseph:  that  Jsbms'  indebtedness 
to  the  estate  was  $5/)00  or  96,000,  and  his 
distribution  share  would  not  pay  10  per  cent. 
of  it;  that.  If  all  the  heirs  of  Joseph  took  an 
equal  share  of  Joseph's  Interest  in  the  land  In 
suit,  each  would  get  &»/»  acres,  yrortb  f3D 
an  acre.  Sonj«  Utne  fifter  Om  csjiwe  b«d 
been  submitted  oa  Uie  pro9f  and  tatura  un- 
der adriSfHnent,  at  the  next  term  of  court 
the  death  of  Jawes  £.  King  was  suggested, 
and  that  be  left  no  heirs  wcept  bis  brothers 
and  slaters,  tbe  defendants  in  the  suit,  and 
thereupon  tbe  suit  as  to  him  was  dismissed, 
and  tbe  oourt  rendered  judgment  in  favor  oC 
the  plaintlir,  finding  that  pUi«tltr,  as  pur- 
chaser of  the  sbare  pf  Jawies  Si.  King,  owned 
!/*•  interest  io  the  320-a£re  txa«t;  that  A. 
A.  King  owned  ^'/m  Intwesit;  that  B.  P. 
King,  Darld  King,  and  Thomas  King  each 
own  a  f/tt  Interest,  and  four  otber  defend- 
ants named  owned  each  */••;  and  decreed 
the  land  to  be  soid  l^  the  ahetill  for  i>a7- 
titlon.  From  tkat  cteeree  tbe  defendtats  ap- 
peal 

Tapley  &  Pltzgerrell  and  I.  C.  Dempsey, 
for  appellants.  E.  W,  Major  and  J.  D.  Hos- 
tetter,  for  respondent 

VAI^LUNT.  J.  teftar  statiBg  tb*  fscts)- 
Tbe  ptalBtiff  faas  no  substantial  intwest  in  tbis 
land.  Be  bolda  under  bis  sherifC's  deed  tbe 
bare  legal  title  wUcb  bis  judgment  debtor  in- 
herited, ebarged  with  a  debt  in  favor  of  the 
estate  far  beyond  its  value.  Ub  stands  In  tbe 
shoes  of  hia  judgment  debtor.  Suppose  tbere 
bad  been  no  sheriff's  sale,  and  James  E.  King 
bad  brought  this  suit  against  tbe  adminis- 
trator and  tbe  heirs  of  Joseph  L.  King,  ask- 
ing to  have  partition  of  this  land,  and  bis  un- 
divided share  set  apart  to  him,  and  the  de- 
fendants had  answered  and  shown  that  be 
owed  the  estate  of  bis  deceased  brother  ten 
times  as  much  as  bis  inherited  sbare  was 
wortb,  and  was  himself  utterly  insolvent, 
and  imable  to  pay  any  part  of  it,  can  it  he 
conceived  that  any  condition  of  tbe  law 
could  be  found  that  would  require  the  court 
to  decree  what  be  asked?  In  Lletman's  Bs- 
tate  V.  Lietman,  148  Mo.  112,  60  S.  W.  307, 
73  An.  St.  Rep.  374,  a  legatee  who  was  in- 
debted to  tbe  testator  at  bis  death  for  more 
than  tbe  amount  of  tb«  legacy  endeavored, 
on  final  sfttlenaent  of  tlte  estate,  to  obtain 
bis  legacy,  be  being  tben  a  nonresident,  and 
tbe  debt  against  him  not  reduced  to  judg- 
ment, but  tbe  court  beld  that  be  was  not 
entitled  to  it  llarsbaU.  J.,  speaking  for  the 
court,  after  laying  down  tbe  rul*  that  the 


indebtedness  of  tbe  legatee  or  distributee 
was  assets  of  tbe  estate,  to  be  deducted  from 
bis  legacy  or  distributloo  sbane,  said:  "Tbe 
reason,  necessity,  and  wisdom  of  the  rule  is 
Btriklnglj  Illustrated  in  this  case,  where  an 
insolvent  Dooresldent  legatee  seeks  to  di- 
miulsh  the  diatribotive  shares  of  others  by 
claiming  a  part  of  tbe  estate,  while  he  owes 
tbe  estate  twice  as  much  as  bis  legacy 
amounts  to."  And  in  IHiffy  ▼.  Duffy,  15& 
Mo.  144,  66  8.  W.  1002,  tbe  same  principle 
was  applied  to  an  heir  who  sought  partition 
of  tbe  land  that  bad  descended  to  him  and 
others.  Marsball,  J.,  spoke  for  the  court  ia 
that  case  also,  and,  referrbig  to  tbe  Lietman 
Case  as  deciding  the  queetioB.  said:  "True, 
in  that  case  tJbe  ddst  due  tbe  estate  was  de- 
ducted from  a  apedUlc  legacy,  while  bore  the 
debt  is  asked  to  be  dedvcted  from  tbe  plain- 
tiff's interest  in  tbe  real  estate  descended, 
but  the  principle  involv«d  is  the  same." 
Tbe  fact  that  in  tbe  Duffy  Osse  the  debt  bad 
been  reduced  to  judgment  did  not  affect  tbe 
daeisloB.  Here  we  have  a  oeiurealdeat  debt- 
or, not  only  l>eyond  tbe  reach  of  process,  but 
utterly  insolvenb  whom  to  atteinpt  to  sue 
would  be  worse  than  idle.  In  such  ease,  if 
the  debt  doe  the  estate  by  tbe  beUr  were  less 
than  the  value  of  his  sbare,  if  tba  partition 
would  not  embarrass  the  dne  cmirae  of  the 
■4miBistratlon,  tbe  oourt  wouU  decree  tbe 
partition,  dcdscting  tbe  debt  owing  by  ttie 
plaintiff  from  bis  share;  but  in  tbe  facts  be- 
fore us.  where  tbe  debt  is  mora  tlwn  Ow 
share,  tbe  plaintiff  has  no  standing  in  court, 
and  bis  bill  should  be  dismissed. 

The  jodgmcnt  of  tbe  circuit  court  is  re- 
rersed.    All  concur. 


SCWTLAND  COUNTT  t.  McKBEl 

(SuprtMne  Gowrt  of  Missouri,   Division  Mo.  L 

March  28,  1802.) 

GODNTIEfr-PAUPER»-NONRK»IDBNT-PAR- 
TIAL  SUPPORT— CONDITIONS. 

An  application  made  to  the  eoanty  court 
of  plaintiff  county  to  send  defendantfs  indigent 
and  insane  daughter  to  tb«  state  Innatie  asy- 
lum as  a  coauty  patient  was  rejected  because 
sho  was  not  a  resident  of  that  county  or  state. 
On  the  following  day,  ou  the  solicitation  of 
defendant,  sucli  action  was  reconsidered,  and 
an  order  entered  that  she  be  so  sent  to  the 
asylum;  such  order  to  remain  in  force  so  long 
118  nhe  remained  in  the  asylum,  and  during  the 
faithful  porforraanee  by  defendant  of  tbe  con- 
ditions of  a  bond  for  $500  then  given,  binding 
defendant  to  pay  to  tlie  county  $50  per  year 
toward  her  support.  Rev.  St.  1879,  §  6683, 
provides  that  tbe  coimty  court  shall  at  all 
times  use  its  discretion,  and  grant  relief  to 
ali  persons,  without  regard  to  resideuce,  who 
may  require  its  assistauce.  i7c/rf,  that  the 
county  court  had  the  right  to  exact  such  bond 
as  a  condition  of  Krantinv  relief  to  a  nonresi- 
dent, aad,  on  defendant's  default,  plaintiff 
could  recover  on  such  bond. 

Appeal  from  circuit  court,  Clark  county; 
Ben  Smith,  Special  Judge. 

Action  by  Scotland  county,  Mo.,  against 
Preston  M.  McKee.  From  a  judgment  fos 
defendant,  plaintiff  appeals.    Kevened. 
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This  1b  a  salt  on  a  bond  for  $500  given 
'by  defendant,  conditioned  to  pay  the  plain- 
tiff $S0  a  year  towards  the  expense  ot  maln- 
talnlnc  an  insane  person  in  the  state  asylum 
at  Fulton.  The  answer  admits  the  execu- 
tion of  the  bond,  but  pleads  that  It  was  with- 
out consideration,  and,  by  way  of  counter- 
claim, sets  up  payments  made  aa  in  c<Hn- 
pliance  with  its  terms  amounting  to  |800, 
and  asks  judgment  for  the  same.  On  the 
trial  it  was  shown  that  at  a  session  of  the 
<;ounty  court  of  Scotland  county  in  January, 
1887,  one  Byrne,  guardian  and  curator  of  an 
-Insane  woman,  presented  a  petition  asldng 
that  she  be  sent  to  the  state  lunatic  asylum 
as  a  county  patient;  that,  upon  consideration 
of  the  petition,  the  court  found  that  the  in- 
sane woman  was  not  a  resident  of  that  coun- 
ty then,  nor  at  the  time  she  became  Insane, 
but  that  she  was  a  resident  of  Quincy,  III., 
and  that  she  was  not  entitled  to  be  main- 
tained in  the  asylum  at  the  expense  of  the 
-county,  and  refused  to  grant  the  petition. 
The  finding  and  judgment  of  the  court  were 
duly  entered  of  record.  On  the  following 
day,  however,  the  guardian  and  curator  again 
appeared,  and  moved  the  court  to  reconsider 
the  matter  which  was  done;  and  upon  the 
reconsideration  the  court  found  that  the  in- 
sane woman,  under  the  terms  of  section 
iSSSS,  Rev.  St.  1879,  then  in  force,  was  en- 
titled to  assistance  from  the  county,  and  was 
a  fit  subject  for  treatment  in  the  asylum, 
and  ordered  that  she  be  sent  there  as  a 
county  patient,  and  that  the  order  remain 
in  force  as  long  as  she  should  remain  In  the 
asylum,  and  during  the  faithful  compliance 
on  the  part  of  the  defendant  of  the  con- 
ditions of  the  bond  now  sued  on,  which  bond 
was  set  forth  in  full  on  the  record  of  the 
county  court.  The  bond  is  the  personal 
obligation  of  the  defendant  to  the  county  in 
the  penal  sum  of  $300,  with  conditions  recit- 
ing that  the  Insane  person  named  was  the 
daughter  of  the  obligor;  that  she  had  been 
adjudged  by  the  probate  court  to  be  Insane, 
and  was  without  meahs,  and  the  county  was 
called  upon  to  take  charge  of  and  maintain 
her  at  the  asylum;  and  that  in  consideration 
thereof  the  obligor  bad  agreed  to  pay  $50  a 
year  to  the  county,  to  assist  in  the  expense 
of  so  maintaining  her,  and  If  he  should  well 
and  truly  keep  that  agreement  the  obligation 
was  to  become  void,  otherwise  remain  in  full 
force.  It  was  admitted  that  after  the  order 
of  the  court  and  the  execution  of  the  bond 
the  insane  persMi  was  sent  to  the  asylum, 
and  had  been  maintained  there  ever  since, 
at  the  expense  of  the  county,  and  that  de- 
fendant had  paid  $50  a  year  to  the  comity 
for  six  years,  pursuant  to  the  terms  of  the 
botid;  that  is,  up  to  and  Including  the  year 
1892.  The  cause  was  tried  by  the  court 
without  a  Jury,  and  there  were  a  finding 
and  a  judgment  for  the  defendant  on  the 
idaintiff's  cause  of  action,  and  for  the  plain- 
tiff en  defendant's  counterclaim,  from  which 
the  plaintiff  appeals. 


Jno.  M.  Doran,  for  appellabt  Berktaeimer 
&  Dawson,  for  respondent 

VALLIANT,  J.  (after  stating  the  facts). 
The  theory  of  the  defense  is  that  the  statute 
makes  no  provision  for  the  county  court  tak- 
ing such  a  bond;  that  It  was  not  authorized 
by  la*,  and  was  without  consideration,  and 
of  no  binding  effect  Respondent  in  his 
brief,  cites  authorities  to  show  that  bonds 
extorted  by  an  oflScial  to  compel  a  man  to 
do  what  he  is  under  no  duty  to  do,  bonds 
given  to  influence  an  officer  in  his  official 
conduct  either  to  do  or  refrain  from  doing 
his  official  duty,  or  to  act  contrary  to  his 
duty,  and  bonds  with  no  consideration  to 
suppiiHrt  them,  are  Illegal  and  of  no  binding 
effect.  Then  we  are  pointed  to  the  statutes 
to  show  bow  an  Indigent  insane  person  may 
be  sent  to  the  asylum  by  a  county  court, 
which  statutes  make  no  provision  for  taking 
a  bond  to  indemnify,  the  county,  or  reim- 
burse it  in  whole  or  In  part  for  the  outlay 
in  maintaining  the  person  in  the  asylum. 
And  it  Is  argued  that  when  the  county  court 
finds  a  person  within  its  jurisdiction  enti- 
tled to  be  sent  to  the  asylum  at  the  county's 
expense,  the  court  has  no  right  to  demand 
a  bond  from  a  relative  of  the  person,  as  a 
condition  to  the  perfcHiuance  of  its  duty  in 
that  respect,  and  if  it  does  so  the  bond  is 
without  consideration  and  invalid.  AU  those 
propositions  may  be  conceded,  but  they  do 
not  affect  this  case.  According  to  the  find- 
ing of  the  county  court  of  the  facts,  the  in- 
sane person  in  this  case  was  not  entitled, 
as  a  matter  of  right  to  be  sent  to  and 
maintained  at  the  asylum  at  the  expense  of 
the  county.  She  was  not  a  resident  of  that 
county,  but  of  Quincy,  111.  There  is  nothing 
in  the  statutes  which  regulate  the  terms  up- 
on which  a  county  court  may  or  shall  send 
a  patient  to  the  asylum  at  the  county's  ex- 
pense that  requires  or  authorizes  the  court 
to  so  send  a  person  who  is  not  a  resident  of 
the  county.  But  in  this  instance  the  county 
court  doubtless  under  the  Importunity  of 
the  legal  guardian  and  oC  the  father  of  the 
person,  concluded  that  it  had  some  discre- 
tion, and  could  afford  partial  rdief,  sot  un- 
der the  statutes  relating  to  the  asylum,  but 
under  the  authority  of  section  6583,  Rev.  St 
1879,  relating  to  poor  persons:  "The  county 
court  shall  at  all  times,  use  its  discretion, 
and  grant  relief  to  all  persons,  without  re- 
gard to  residence,  who  may  require  its  as- 
sistance." So  the  court  after  having  first 
refused  the  application,  on  reconsideration 
concluded  that  it  was  Justified  in  granting 
some  relief,  though  not  all  that  was  first  ask- 
ed, knd  made  the  order  under  which  the  nnfor- 
tunate  person  was  sent  to  the  asylum  under 
express  contract  with  her  father,  the  defend- 
ant herein,  evidenced  by  his  bond  in  this 
suit  that  he  would  pay  $60  yearly  of  the 
expense.  The  court  was  not  bound  to  have 
done  anything  for  the  relief  of  the  insane 
person,  but  had  authority,  under  that  stat- 
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nte,  to  exercise  Its  discretion  and  irrant  some 
relief  oa  such  terms  OBd  conditions  as  It 
saw  fit.  Under  those  circumstances,  the 
county  court  had  the  right  to  demand  the 
bond,  and  the  agreement  of  the  county  court 
to  send  the  patient  to  the  asylum  on  condi- 
tion that  the  father  would  bind  himself  to 
pay  part  of  the  expense  was  ample  consid- 
eration to  support  the  contract  evidenced  by 
tlie  bond. 

The  judgment  Is  reversed,  and  the  cause 
remanded  to  the  circuit  court,  to  be  proceed- 
ed with  In  accordance  with  the  law  as  above 
expressed.    All  concur. 


GLEITZ  T.  SCHUSTER  et  al. 

(Sapreme  Court  of  Missouri,   Division  Ko.  1. 

March  29,  1902.) 

FRAUDULENT    CONVEYANCBS— CONSIDERA- 
TION—EVIDENCE. 

An  insolveut  conveyed  property  worth 
f6.CP00  to  some  of  his  children,  who  were  con- 
ceded to  be  bis  creditors  to  au  amount  of  abont 
^,400.  There  was  evidence  that  the  debtor 
was  further  indebted  for  money  received  for 
the  children  from  their  grandfather;  that  an- 
other child  was  also  a  creditor  of  the  debt(^; 
but  that,  as  she  had  received  various  sums 
from  the  debtor  when  he  was  prosperous  she 
waived  her  right  to  any  claim  therefor  in  favor 
of  her  brothers  and  sisters.  The  debtor  was 
permitted  to  receive  the  rents,  as  he  had  noth- 
ing' to  live  on.  After  the  conveyance,  the 
property  was  attached  by  a  creditor  of  the 
debtor,  and  judgment  obtained,  and  the  cred- 
itor purchased  the  same  under  execution,  and, 
after  selling  sufficient  to  pay  his  claiin,  convey- 
ed the  rest  to  some  of  the  children.  Held,  that 
t  he  evidence  sustained  a  finding  that  the  convey- 
ance was  valid  as  against  another  creditor  of 
the  debtor. 

Appeal  from  circuit  court,  Andrew  county; 
A.  D.  Bumes,  Judge. 

Suit  by  Francista  Olelts  agahist  August 
Schuster  and  others.  From  a  decree  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

Plaintiff,  a  judgment  creditor  of  defendant 
August  Schuster,  flies  this  suit  In  equity  to 
set  aside  two  deeds  made  by  her  debtor  to  the 
other  defendants,  who  are  his  children,  on 
the  ground  that  they  were  made  to  defraud 
bis  creditors  In  general  and  the  plaintiff  In 
particular.  The  petition  sets  forth  the  plain- 
tiff's judgment  at  law  for  |1,675;  the  Insol- 
rency  of  the  Judgment  debtor;  his  ownership 
of  the  property,  which  consists  of  certain 
lots,  with  Improvements,  In  the  city  of  Savan- 
nah; the  conveyance  to  the  other  defendants, 
bis  children,  which  It  alleges  was  "without 
any  consideration  whatever,"  and  for  the  pur- 
pose of  placing  the  same  beyond  the  reach 
of  bis  creditors.  The  answer  was  a  general 
denial.  There  was  a  decree  for  defendants 
dismissing  the  bill,  and  the  plaintiff  appeals. 

Chas.  M.  Street  and  Culver  &  Phillip,  for 
appellant  Johnson,  Rusk  &  Strlngfellow,  and 
Booher  &  Williams,  for  respondents. 

VALLIANT,  J.   (after  stating  the  facts). 
The  only  statement  in  the  petition  as  of  a 
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fact  constltutbig  the  alleged  fraud  is  that  the 
Insolvent  debtor  made  the  conveyance  to  his 
children  "without  any  consideration  what- 
ever." The  consideration  for  the  deeds  was 
the  only  point  in  dispute  at  the  trial.  It  was 
agreed  that  the  property  conveyed  was  worth 
$6,000.  It  is  conceded  by  appellant  that  at 
the  date  of  the  deeds,  March  3,  1894,  defend- 
ant August  Schuster  owed  his  six  children 
$4,087.83,  but  it  is  contended  that  one-sixth 
of  that  sum  was  owing  to  a  daughter,  Mrs. 
Smissen,  who  was  not  named  hi  the  deeds, 
or  had  previously  been  paid  to  her,  and  that 
the  amount  then  due  the  Ave  children  who 
were  grantees  in  the  deeds  was  only  $3,406, 
which  was  about  $2,600  less  than  the  value 
of  the  property.  The  amount  conceded  to 
be  due  was  made  up  of  $1,000  glveh  by  the 
children's  grandfather  to  their  father  for 
them  In  1885,  and  a  legacy  left  them  in  their 
grandfather's  will,  of  which  their  father  was 
executor,  amounting  to  $1,749.28,  and  6  per 
cent,  interest  on  those  two  sums.  The  tes- 
timony on  the  part  of  the  defendants  tended 
to  show  that  in  addition  to  those  two  sums 
the  grandfather  of  these  children  had,  as 
far  back  as  1860.  1862,  and  1873,  given  to 
their  father  the  sums  of  $150,  $200,  and  $500 
for  them,  and  that  he  agreed  to  hold  it  for 
them  in  trust  use  it  and  pay  them  interest 
on  it  The  grandfather,  Graff,  had  six  chil- 
dren, and  at  the  times  he  made  these  three 
last-mentioned  gifts  he  gave  an  exact  equal 
amount  to  each  of  bis  other  children,  giving 
the  several  amounts  to  each  of  bis  other  five 
children  in  person;  but  the  share  to  the 
plalntifTs  mother,  who  was  then  living,  was 
given  to  her  husband,  and  the  plaintiff  con- 
tends that  under  the  common  law,  which 
was  then  in  force,  the  gifts  of  money  to  the 
wife  Into  the  hands  of  her  husband  made  it 
his.  Although  the  only  testimony  in  the  case 
as  to  the  express  terms  on  which  these  three 
sums  were  given  Is  that  of  the  defendant 
August  Schuster  himself  (the  grandfather  of 
the  children  and  their  mother  being  now 
dead),  and  his  testimony  being  that  it  was 
given  him  in  trust  for  his  children,  the  plain- 
tiff contends  that  that  statement  Is  unwoi-thy 
of  belief,  in  the  face  of  the  fact  that  when 
the  several  sums  were  thus  given  to  the  fa- 
ther of  those  children,  their  mother  being 
then  alive,  their  grandfather  gave  like  sums 
direct  to  each  of  his  other  five  children  for 
their  own  Immediate  use.  But  for  defend- 
ants the  evidence  shows  that  August  Schus- 
ter at  that  time  was  a  very  prosperous  busi- 
ness man,  and  his  wife  did  not  send  the 
money  as  the  others  did,  and  that  there  was 
this  reason  for  treating  the  gifts  to  her  dif- 
ferently from  those  to  the  others. 

The  plaintiff  at  the  trial  was  at  a  disad- 
vantage from  the  fact  that  she  had  no  erl* 
dence  on  the  disputed  points,  except  what 
she  was  able  to  obtain  from  the  defendants 
themselves,  some  of  whom  she  made  her 
witnesses;  but  they,  behig  the  children,  and 
some  of  them  unborn  when  some  of  the  gifts 
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were  made,  had  really  no  personal  knowl- 
edge of  the  facts',— could  only  speak  of  fam- 
ily history  or  nnderstandlng.  In  their  testi- 
mony they  sometimes  spoke  of  these  three 
early  gifts  as  gifts  to  their  mother,  but  when 
their  attention  was  drawn  to  the  point, 
whether  entirely  ingenuous  or  not,  they  said 
that  the  understanding  was  that  they  were 
given  to  their  father  for  their  mother  and 
her  children.  The  evidence  showed  that  aft- 
er the  deeds  In  dispute  were  made  August 
Schuster  collected  the  rents  and  used  them 
to  Uve  on,  and  exercised  control  and  man- 
agement of  the  property  as  he  did  before. 
Against  this  it  was  shown  that  there  was 
no  understanding  on  this  point  between  the 
old  man  and  his  children  befc^e  the  deeds 
were  made,  but  that  afterwards  they  allow- 
ed him  to  have  the  rents,  which  amounted 
to  only  about  ^0  a  month,  becaxise  he  was 
old  and  Incapable  of  doing  any  work,  and 
had  nothing  to  live  on,  whereas  they  were 
able  to  take  care  of  themselves. 

The  testimony  of  the  defendants  also 
tended  to  show  that  the  oldest  child  of  Au- 
gust Schuster,  Mrs.  Smlssen,  had  been  liv- 
ing in  Texas  ever  since  her  marriage,  and 
that  during  the  times  when  her  father  was 
a  wealthy  and  prosperous  business  man  he 
had  given  financial  assistance  to  her  and 
her  husband,  not  as  In  payment  of  her  share 
of  the  money  due  her  from  her  grandfather's 
gifts,  but  of  his  own  paternal  care,  and  that 
in  consequence  of  this  fact  she  had  waived 
her  rights  to  the  funds  In  question  in  favor 
of  her  sisters  and  brothers,  who  had  receiv- 
ed nothing.  Plaintiff  Introduced  testimony 
to  show  that  soon  after  the  deeds  in  ques- 
tion were  made  the  Farmers'  Bank  of  Sa- 
vannah brought  suit  by  attachment  against 
August  Schuster,  attached  their  property, 
obtained  Judgment  and  bought  the  property 
under  execution,  and  afterwards,  by  agree- 
ment with  the  defendants,  permitted  them 
to  sell  part  of  the  property,  and  apply  the 
proceeds,  amounting  to  about  $1,500,  to  the 
payment  of  the  debt  for  which  the  attach- 
ment had  issued,  and  then  the  bank  deeded 
the  rest  of  the  property  to  three  of  the  de- 
fendants. That  was  prior  to  the  Judgment 
obtained  by  the  plaintiff  In  this  case.  The 
chancellor  found  that  August  Schuster  made 
the  deeds  with  the  fraudulent  Intent  to  place 
the  property  beyond  the  reach  of  his  cred- 
itors, but  that  the  other  defendants,  the 
grantees  In  the  deeds,  did  not  share  in  that 
purpose,  and  on  that  finding  dismissed  the 
bill. 

The  fact  that  the  defendants  had  to  go 
back  to  1860,  1862,  and  1873  to  bring  up  old 
gifts  of  small  amounts,  which,  with  the  ac- 
cumulation of  Interest  for  all  those  years, 
were  necessary  to  show  an  Indebtedness 
equal  to  or  exceeding  the  value  of  the  prop- 
erty,—gifts  of  which  no  separate  account 
was  kept  and  no  separate  investment  made, 
—presents  a  feature  of  the  case  that  is  not 
favorable  to  the  defendants,  and  was  per- 


haps the  fact  that  influenced  the  finding 
of  the  chancellor  on  the  question  of  the  in- 
tent of  the  grantor,  and  we  cannot  disap- 
prove that  finding.  But  the  fact  independ- 
ent of  those  old  items.  Is  that  Schuster  did 
honestly  owe  his  children  a  large  proportion 
of  the  amount  he  claimed  to  have  owed 
them,  and,  whatever  his  purpose  may  have 
been,  there  is  nothing  in  the  record  to  show 
that  his  children  had  any  other  purpose  in 
view  than  satisfaction  of  the  amount  owing 
them.  How  much,  if  anjrtbing,  over  and 
above  the  $4,067.83,  was  due  them  they  did 
not  know  beyond  vague  family  history  and 
from  what  their  father  said.  If,  therefore.  In 
the  transaction  they  reedved  more  valu^ 
than  they  were  entitled  to,  it  could  be  called 
nothing  worse  than  a  mistake  on  theb:  part 
and  render  them  liable  to  the  creditors  of 
their  father,  if  at  all,  only  for  the  excess.  If 
they  received  the  deeds  conscious  that  a  por- 
tion of  the  debt  was  fictitious,  they  would  be 
chargeable  with  the  fraudulent  purpose,  and 
the  whole  transaction  would  be  set  aside.  In 
such  a  case  a  court  of  equity  would  not  up- 
hold the  deeds  to  the  extent  that  they  were 
supported  by  a  valid  consideration,  and  c.n- 
demn  them  only  to  the  extent  of  the  fictitious 
Indebtedness.  If  the  conduct  of  the  grantees 
was  tainted  with  fraud,  the  whole  deeds 
would  be  set  aside.  State  v.  Hope,  102  Mo. 
410,  14  S.  W.  086.  But  such  is  not  the  case. 
The  fact  that  they  allowed  theh:  father  to  use 
the  rents  for  his  own  living  is  satisfactorily 
explained,  and  the  suspicion  that  would  other- 
wise arise  from  that  fact  is  removed. 

The  plaintiff's  bill  being  shaped  on  the  the- 
ory that  the  grantees  wa:e  guilty  of  fraod, 
and  Cor  that  reason  their  deeds  should  be  set 
aside,  and  tbe  evidence  not  sustaining  that 
view,  the  chancier  was  Justified  in  render- 
ing the  decree  for  the  defendants,  and  we 
might  well  leave  the  case  at  this  point.  Bat 
as  the  plaintiff  has  gone  farther,  and  intro- 
duced In  evidence  the  transactions  with  the 
Farmers'  Bank  of  Savannah  as  bearing  on 
the  charge  of  fraud,  we  deem  it  proper  to  no- 
tice that  branch  of  the  case.  The  bank 
brought  suit  by  attachment  against  the  gran- 
tor In  these  deeds  (the  grantees  not  being  par- 
ties to  that  suit),  obtataied  Judgment  caused 
the  property  in  question  to  be  sold  under  ex- 
ecution, and  bought  it  In.  If  the  theory  of 
the  plaintiff's  petition  la  correct— that  ISf  if 
the  deeds  from  August  Schuster  to  his  chil- 
dren were  fraudulent  and  void,— then  the 
property  was  subject  to  the  attachment  and 
sale  at  the  suit  of  the  bank,  and  the  bank  ac- 
quired a  good  title,  not  only  as  against  these 
defendants,  but  as  against  all  creditors  of 
Schuster,  the  plaintiff  included.  Then,  when 
the  bank  transferred  the  title  to  part  of  the 
property  to  the  three  daughters  of  Schuster, 
they  got  a  good  title.  The  argument  Is  made 
by  the  plaintiff  that  since  the  consideration 
for  the  deed  from  the  bank  to  the  three 
daughters  was  the  proceeds  of  the  sale  made 
by  tliem  of  part  of  the  property  to  one  Lim- 
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erick,  it  was  the  proceeds  cf  property  belong- 
ing to  their  father,  and  therefore  the  deed 
from  the  bank  to  them  Inured  to  his  benefit 
But  that  view  of  the  case  overlooks  the  fact 
that  before  the  sale  to  Limerick  the  bank  be- 
came the  purchaser  of  all  the  property  at  the 
execution  sale,  and,  on  the  plaintifTs  theory 
of  fraud,  the  title  there  acquired  by  the  bank 
was  all  the  title  that  Schuster  had.  There- 
fore when,  at  the  Instance  of  the  bank,  the 
three  daughters  made  the  deed  to  Limerick, 
and  paid  the  proceeds  of  the  sale  to  the  bank, 
they  -were  not  paying  proceeds  of  property 
then  belonging  to  their  father,  but  of  proper- 
ty, on  the  plaintiff's  theory,  belonging  to  the 
bank.  If  the  bank,  after  it  had  acquired  the 
title,  saw  fit  to  recognize  a  claim  in  the  chil- 
dren of  Schuster,  under  the  deeds  In  ques- 
tion, worthy  of  compromise,  that  is  a  matter 
that  does  not  concern  the  plaintiff.  The  bank's 
title  was  good  if  the  statements  in  the  plain- 
tllTs  petition  wiere  true,  and  it  cut  out  the 
plaintiff  as  well  as  any  other  subsequent  Judg- 
ment creditor.  Taking  from  the  property 
conveyed  by  the  two  deeds  in  suit  from 
Schuster  to  his  children  that  part  conveyed 
to  Limerick,  the  proceeds  of  which  went  to 
the  bank,  it  leaves  the  plaintiff's  case  defi- 
cient In  proof  to  show  that  the  value  of  the 
property  remaining  to  them  was  In  excess  of 
th«  amount  which  it  is  conceded  their  father 
owed  them. 

The  chancellor  had  the  correct  view  of  the 
case,  and  the  Judgment  is  affirmed.  All  con- 
car. 


ST.  liOUlS  BREWING  ASS'N  r.  CITY  OF 

ST.  LOUIS. 

(Supreme  Court  of  Missonri,  Division  No.  2. 

March  28,  1902.) 

■MINXNT  DOMAIN-MUNICIPAL  CORPORATIONS 
— DISUISaiNO  PROCBBDINQS— LIABILITT  FOR 
BXPEN&B8  OF  PROPERTY  OWNER. 

Under  the  charter  of  the  city  of  St.  Louis 
(article  6,  |  9),  providing  that  the  dty  shall 
have  the  right  to  dismiss  proceediuga  for  the 
condemnation  of  land  at  any  time  before  the 
final  confirmation  of  the  report  of  the  commia- 
sionera,  on  payment  of  the  costs  thereof,  the 
dty  is  not  liable  to  a  property  owner  for  at- 
torney's fees  and  other  expenses  lucurted  in 
eoutesting  proceedings  to  'condemn  his  prop- 
erty for  a  street,  where  such  proceedings  were 
dismissed  by  the  dty,  unless  the  proceedings 
were  unreasonably  and  vezationsly  protracted 
or  delayed. 

Appeal  from  St  Louis  circuit  court:  H.  D. 
Wood.  Judge. 

Action  by  the  St  Lonis  Brewing  Associ- 
ation against  the  city  of  St  Louis.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

This  is  an  appeal  by  the  plaintiff  from  a 
Judgment  of  the  circuit  court  of  the  city  of 
St  Louis  sustaining  a  demurrer  to  Its  peti- 
tion, and  rendering  final  judgment  for  de- 
fendant The  petition,  omitting  caption,  Is 
in  these  words:  "The  plaintiff  states  that 
it  DOW  Is,  and  on  the  several  days  and  date* 


hereinafter  mentioned  was.  a  corporation 
duly  created  and  existing  under  and  by  vlr^ 
tue  of  the  laws  of  the  state  of  Missouri,  and 
that  the  defendant  Is,  and  on  said  several 
days  was,  a  municipal  corporation,  likewise 
created  under  the  laws  of  said  state.  Plain- 
tiff further  states:  That  on  said  several 
days  and  dates  It  was,  and  still  is,  the  own- 
er and  in  possession  of  the  following  de- 
scribed real  estate,  being,  lying,  and  situate 
in  the  city  of  St  Louis,  Missouri,  to  wit: 
The  whole  of  city  block  No.  460  north, 
bounded  north  by  Market  street,  west  by 
Seventeenth  street  south  by  Walnut  street 
and  west  by  Eighteenth  street  That  the 
said  real  estate  is  and  was  improved;  there 
being  erected  thereon  large,  costly,  and  val- 
nahle  improvements,  constituting  plaintiff's 
brewery  plant  known  as  the  'Excelsior  Brew- 
ery.' That  said  premises  aforesaid  have  a 
front  of  two  hnndred  and  ninety-five  feet 
and  three  inches  (295' 3")  on  the  south  line 
of  Market  street  by  a  depth  southwardly, 
along  the  east  line  of  Eighteenth  street  te 
the  north  line  of  Walnut  street,  of  three 
hundred  and  twelve  feet  and  three  Inches 
(312'  3").  That  said  Eighteenth  street,  abut- 
ting plaintiff's  said  property  on  the  west 
between  Market  and  Walnut  streets.  Is,  and 
at  said  times  was,  a  street  sixty  feet  (60') 
wide.  That  by  Ordinance  No.  17,799,  which 
went  Into  effect  on  or  about  the  16th  day  of 
Febmary,  1895,  entitled  'An  ordinance  to 
widen  Eighteenth  street  between  Clark  ave- 
nue and  Pine  streets,'  and  which  said  ordi-- 
nance  was  duly  passed  by  the  municipal  as* 
sembly  <it  the  city  of  St  Louis,  said  mu- 
nicipal assembly  ordained  that  said  Eigh- 
teenth street  should  be  widened  between  said! 
Clark  avenue  and  Pine  street  so  as  to  make 
the  same  a  street  one  hundred  feet  (1007 
Wide,  and  established  the  east  line  of  said 
Eighteenth  street,  as  widened,  to  be  along 
the  front  of  plaintifTs  said  property  on  said 
street  between  Market  and  Walnut  streets, 
forty  feet  east  of  the  east  line  of  the  said 
then  existing  Eighte«ith  street;  and  said 
assembly  did  further,  in  and  by  said  ordi- 
nance, authorize  and  instruct  the  city  coun- 
selor of  said  city  to  cause  said  Eighteenth 
street  to  be  so  widened  in  accordance  with 
law.  That  thereafter,  to  wit  on  the  27th 
day  of  March,  1895,  and  under  authority  of 
said  ordinance,  the  defendant  the  dty  of  St 
Louis,  instituted  its  suit  In  the  circuit  court 
of  St  Ixniis,  Missouri,  against  the  owners 
of  the  real  estate  and  property  abutting  and 
adjoining  said  Eighteenth  street  on  the  east, 
for  the  purpose  of  widening  said  street  as 
prescribed  In  said  ordinance,  and  of  con- 
demning snfiiclent  of  the  property  of  said 
property  owners  to  cause  said  street  to  be 
so  widened.  That  the  plaintiff  herein,  as 
one  ot  the  owners  of  such  property,  was 
made  a  party  defendant  in  said  suit  That 
It  was  duly  served  with  summons  therein, 
and  duly  appeared  to  said  suit  And  plain- 
tiff alleges  that  in  and  by  aaid  suit  said  d*- 
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fendant  sought  and  undertook  to  condemn, 
for  tbe  purpoee  of  widening  said  Eighteenth 
street  as  aforesaid,  a  strip  of  ground,  to- 
gether with  the  bnildlngs  and  improvements 
thereon,  having  a  front  of  forty  feet  on  the 
south  line  of  Market  street,  by  a  depth 
southwardly  to  Walnut  street  of  three  hun- 
dred and  twelve  feet  and  three  inches  (312' 8"), 
and  being  the  western  forty  feet  of  plain- 
tiffs said  real  estate  hereinbefore  describ- 
ed. And  plaintiff  states  that  said  suit  afore- 
said remained  pending  In  said  circuit  court, 
and  that  divers  and  sundry  proceedings  were 
bad  therein  from  time  to  time,  from  the 
date  of  the  institution  of  said  suit  to  wit, 
the  27th  day  of  March,  1895,  to  the  19th  day 
of  April,  1890,  on  which  last-mentioned  day 
the  defendant,  the  city  of  St  Louis,  voluntari- 
ly dismissed  Its  said  suit;  the  said  municipal 
assembly  of  said  city  bavhig,  by  Ordinance 
No.  19,786,  duly  passed  by  said  assembly, 
repealed  said  first-named  ordinance,  and  in- 
structed said  city  counselor  to  dismiss  said 
proceedings.  And  plalntlfT  states  that  from 
and  after  the  date  of  the  institution  of  said 
suit  afwesaid,  and  during  its  pendency,  and 
until  the  date  of  its  dismissal  aforesaid,  the 
plaintiff  was  compelled  to  incur,  and  did  in- 
cur, large  expenses  for  counsel  fees  and  for 
expert  witnesses,  and  other  expenses,  in  mak- 
ing defense  against  tbe  appropriation  of  its 
said  property  aforesaid  for  said  purposes 
aforesaid,  and  in  the  protection  of  its  prop- 
erty rights  and  Interests  Involved  in  said 
proceedings,  to  the  amount  of  eighty-one 
hundred  and  three  and  »>/ioo  dollars  ($8,103.- 
82^  all  of  which  were  reasonable  and  proper 
expenses  for  such  purposes.  Wherefore  plaln- 
tiS  prays  Judgment  against  said  defendant 
for  said  sum  of  elgbty-one  hundred  and  three 
and  sVioo  dollars."  At  the  return  term  of 
the  court  the  defendant  filed  the  following  de- 
murrer to  said  petition:  "Now  comes  the  de- 
fendant, and  demurs  to  the  petition  of  plain- 
tiff herein,  and,  for  grounds  of  such  demur- 
ra,  avers  that  said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  this  defendant,"— which  demur- 
rer the  court  sustained;  and,  plaintiff  de- 
clining to  plead  further,  tbe  court  on  Jan- 
uary 26,  1900,  rendered  judgment  for  the 
defendant  on  the  demurrer,  to  which  action 
of  the  court  in  sustaining  the  demurrer,  and 
In  entering  final  Judgment  thoreon  for  the 
defendant,  the  plaintiff  then  and  there  ex- 
cepted. On  the  27th  of  January,  1900,  plain- 
tiff filed  Its  affidavit  and  bond  for  appeal, 
and  the  court  on  said  day  allowed  plaintiff 
an  appeal  in  said  cause  to  the  supreme  court 
of  the  state. 

Kehr  &  Tittman,  for  appellant  B.  Schnur- 
macher,  for  respondent. 

GANTT,  P.  J.  (after  stating  the  facts). 
The  action  of  the  circuit  court  in  sustaining 
defendant's  demurrer  presents  tbe  only 
questlMi  for  solution.  The  charter  provi- 
HonB  bearing  on  the  case  are  as  follows: 


Article  6  of  the  charter  contains  the  au- 
thority to  make  public  improvements,  and 
for  opening  and  widening  streets,  and  pre- 
scribes the  method  of  condemning  private 
property  for  such  purposes.  Section  9  of 
that  article  provides:  "Upon  the  re[K>rt  of 
said  commissioners  being  filed  in  the  cir- 
cuit court  or  with  the  clerk  thereof,  the 
court  shall  give  the  city  of  St  Louis  upon 
application  of  the  city  counselor  reasonable 
time  to  report  the  result  of  the  same  to  the 
assembly  for  its  information  and  approval, 
during  which  time  no  action  will  be  had  in 
or  by  said  court  upon  said  report;  and  the 
city  of  St  Louis  shall  have  the  rigbt  at 
any  time  before  the  final  confirmation  of 
said  report  to  dismiss  and  withdraw  said 
proceedings  <m  the  payment  of  the  costs 
thereof.  Should  the  city  dismiss  or  with- 
draw any  proceedings  for  condemnation  aft- 
er the  repcHTt  of  the  commissioners  has  been 
filed,  no  action  for  such  condemnation  shall 
be  had  for  a  period  of  ten  years  next  there- 
after unless  upon  the  petition  of  the  owners 
of  three  quarters  of  the  property  fronting 
on  the  line  of  tbe  proposed  Improvement  or 
upon  payment  by  tbe  city  of  the  entire 
value  and  damnges  such  as  aforesaid."  By 
section  10  of  the  same  article  it  is  further 
provided  that  "any  failure  of  the  assembly 
within  the  time  above  stated  to  make  such 
appropriation  [for  the  damages  assessed] 
shall  operate  as  a  dismissal  of  such  proceed- 
ings and  no  future  action  for  such  condem- 
nation shall  be  commenced  for  a  period  of  ten 
years  except  as  hereinbefore  provided  in  case 
of  a  dismissal  by  the  city."  It  will  be  ob- 
served that  it  is  nowhere  stated  in  the  pe- 
tition that  the  condemnation  proceedings 
to  widen  Eighteenth  street  were  in  any  way 
unreasonably  and  vexatiously  protracted  or 
delayed.  The  propositions  raised  by  tbe  de- 
murrer cannot  be  said  to  be  new  or  unusual 
In  this  state,  and  we  shall  not  find  It  nec- 
essary to  examine  authorities  in  other  Ju- 
risdictions to  any  great  extent.  Indeed,  It 
may  be  said  that  the  counsel  for  the  city  re- 
lies to  sustain  his  demurrer  upon  the  de- 
cision of  this  court  in  Simpson  v.  Kansas 
City,  111  Mo.  237,  20  S.  W.  38.  and  the  con- 
tention of  plaintiff  to  reverse  the  Judgment 
is  largely  predicated  upon  St  Louis  By.  Co. 
T.  Southern  By.  Co.,  138  Mo.  591,  39  S.  W. 
471,  and  the  reasoning  of  that  case.  Both 
of  those  decisions  were  written  by  Judge 
Macfarlane,  and  it  is  clear  by  his  citation 
of  the  Sim{)Bon  Case  in  the  last-mentioned 
case  that  he  did  not  consider  that  he  was 
announcing  a  contrary  doctrine  hi  the  one 
to  that  which  he  had  promulgated  in  the 
other.  In  the  Simpson  Case,  Kansas  City, 
as  St  Louis  did  in  this,  institnted  procee<l- 
ings  to  widen  one  of  Its  streets,  which  pro- 
ceedings it  afterwards  abandoned;  and 
thereupon  Simpson  brought  his  action 
against  tbe  city  to  recover  the  damages 
which  he  alleged  he  had  sustained  by  be- 
ing compelled  to  employ  counsel  to  look 
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after  and  protect  his  Interest,  and  that  by 
reason  of  said  proceedings  he  was  unable  to 
rent  his  property,  or  to  sell  It  for  anything 
like  Its  real  value,  etc.  The  petition  then 
made  the  foUo-wlng  averments:  "The  plaln- 
ti£Fs  say  further  that  at  the  time  of  the 
passage  of  said  ordinance  to  condemn  plaln- 
tlfh'  said  property,  In  November,  1879,  It 
was  not  necessary  to  take  said  property  for 
public  T^se  as  a  part  of  said  Twelfth  street, 
and  it  was  not  necessary  to  so  take  said 
property  at  any  time  while  said  proceedings 
were  pending;  and  said  proceedings  to  con- 
demn the  plalntlfls'  said  prf^erty  as  afore- 
said were  needlessly  and  wrongfully  begun 
by  the  defendant,  and  they  were  needlessly, 
wrongfully,  and  vexatious!  y  continued  by 
the  defendant,  against  the  protest  of  these 
plaintiffs,  and  said  proceedings  were  nn- 
necessarlly  delayed  and  kept  pending  over 
said  .property  of  the  plaintiffs  during  said 
long  period  of  time,  during  all  of  which  time 
said  proceedings  were  entirely  under  the 
control  of  the  defendant,  and  could  have 
been  dismissed  by  it  at  any  time,  all  to  the 
great  damage  of  the  plaintiffs,  as  above 
sot  forth.  Wherefore  plalntlfls  say  that,  by 
reasoil  of  the  matters  and  things  herein 
stated,  they  have  been  damaged  In  the  sum 
of  five  tbousand  dollars  ($5,000),  for  which 
sum,  with  costs  of  this  suit,  they  ask  Judg- 
ment against  the  defendant."  In  that  case 
It  was  ruled  that.  In  the  absence  of  statuto- 
ry regulations  to  the  contrary,  a  municipal 
corporation  has  the  right  to  discontinue  pro- 
ceedloga  for  condemning  property  for  pnb- 
IIc  uses  and  to  abandon  such  public  improve- 
ments at  any  time  before  a  final  award  In 
the  natnre  of  a  final  Judgment  In  favor  of 
the  property  owner,  and  that  the  Kansas 
City  charter  fully  recognized  that  right 
It  was  also  ruled  that  an  action  by  the  land- 
owner could  not  be  maintained  on  the  alle- 
gation that  the  condemnation  proceedings 
were  needlessly  begun;  the  court  saying, 
"The  necessity,  expediency,  and  propriety 
of  exercising  the  right  of  eminent  domain, 
either  by  the  states  or  by  the  corporate 
bodies  to  which  the  right  has  been  dele- 
gated, are  questions  essentially  political  In 
their  nature,  and  not  judicial."  Again,  It 
was  held  that  the  voluntary  discontinuance 
of  the  proceedings  was  not  evidence  of  a 
wrongful  commencement.  Finally,  it  was 
decided  that  the  only  allegation  In  the  peti- 
tion in  that  case  upon  which  the  action  could 
be  maintained  was  the  averment  that  the 
proceedings  "were  needlessly,  wrongfully, 
and  vexatlonsly  continued  by  the  defendant, 
against  the  protest  of  the  plaintiffs,  and  said 
proceedings  were  unnecessarily  delayed  and 
kept  pending  over  said  property  of  the  plain- 
tiff during  said  long  period  of  time,"  to  wit, 
nine  years.  Turning  now  to  the  case  of  St. 
LoqIs  Ry.  Co.  v.  Sonthem  Ry.  Co.,  138  Mo. 
606,  89  S.  W.  4n,  It  will  be  seen  that  the 
learned  judge  based  his  opinion  upon  the 
decision  in  Railroad  Co.  v.  Lackland,  25  Ho. 


616,  In  which  this  court  held  that,  in  pro- 
ceedings for  condemnation  by  a  railroad 
company,  the  railroad  might  abandon  the 
route  selected,  and  dismiss  Its  proceedings, 
up  to  the  period  of  commencing  work,  and 
even  l)eyond  that,  in  certain  contingencies 
referred  to  In  the  statute,  and,  at  all  events, 
up  to  the  final  judgment  of  condemnation, 
but  that  when  it  did  discontinue  its  proceed- 
ings all  the  costs  and  expenses  of  the  land- 
ovmers  should  be  paid  by  the  company,  which 
would  embrace  all  the  costs  of  the  case,  and 
counsel  fees,  both  in  the  circuit  and  su- 
preme court;  and  this  was  based  upon  the 
language  of  the  charter,  that  in  all  such 
cases  "the  court  shall  adjudge  the  costs  of 
the  proceeding,  according  to  equity."  Ac- 
cordingly, upon  a  comparison  of  the  statute 
upon  which  the  proceeding  in  St  Louis  Ry. 
Co.  V.  Southern  Ry.  Co.  was  based  with  the 
charter  of  the  railroad  in  the  Lackland 
Case,  the  court  reluctantly  came  to  the  con- 
clusion, in  view  of  the  long  line  of  decisions 
based  upon  Railroad  Co.  v.  Ijackland,  that 
there  was  not  sufficient  evidence  of  a  change 
In  the  intention  of  the  legislature  (the  stat- 
ute requiring  that  all  costs  shall  be  adjudged 
by  the  court  "as  it  shall  deem  to  be  just") 
to  require  a  different  ruling,  and  hence  al- 
lowed counsel  fees  in  that  case;  but  that  the 
court  did  not  consider  the  railroad  act  as 
applying  to  a  municipal  corporation  having 
the  absolute  right  to  dismiss  Its  proceedings, 
we  think,  is  obvious,  not  only  because  the 
court  says  it  is  unwilling,  In  the  Simpson 
Case,  to  apply  the  rule  In  Lelsse  v.  Rail- 
road Co.,  2  Mo.  App.  105;  Id.,  72  Mo.  661,— 
to  a  city  having  the  right,  under  Its  char- 
ter, to  discontinue  its  proceedings  on  the 
payment  of  costs,  but  because  It  is  evident 
the  court  was  considering  the  Simpson  Case 
when  It  decided  St  Louis  Ry.  Co.  v.  South- 
ern Ry.  Co.,  and  in  no  way  disapproved  the 
former,  but  drew  a  distinction  between  a 
private  corporation  invoking  the  power  of 
eminent  domain  for  private  gain,  and  a  mu- 
nicipal corporation  acting  solely  in  behalf 
of  the  public  interest,  and  because  the  court 
approves  the  decision  In  City  of  St  LonIs  v. 
Melntz,  107  Mo.  611,  18  S.  W.  30,  In  which 
this  court  had  reviewed  at  length  the  Lack- 
land and  Lelsse  Cases,  and  construed  a  char- 
ter provision  of  the  city  of  St.  Louis  as  to 
the  allowance  of  costs,  and  held  that  they 
did  not  Include  counsel  fees;  saying:  "The 
question  here  Is  whether  the  words  of  tiie 
charter  include  attorney's  fees,  charges  of 
expert  witnesses,  and  expenses  In  develop- 
ing the  character  and  extent  of  the  clays; 
and  we  are  clearly  of  the  opinion  that  they 
do  not  •  •  ♦  Attorney's  fees  cannot  be 
collected  as  costs  In  a  cause,  save  where 
there  Is  an  express  statute  to  that  effect. 
Waters  v.  Waters,  49  Mo.  385."  Taking  all 
the  cases  of  this  coiu*t  Into  consideration, 
we  think  the  distinction  is  maintained  be- 
tween a  proceeding  for  condemnation  by  a 
municipal  corporation  and  a  railroad  cor> 
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poration.  growing  oat  ot  the  difference  In 
the  charters  of  the  former  and  the  latt^, 
and  that  a  mnnldpal  corporation  with  a 
charter  like  that  of  Kansas  City  and  St. 
Louis,  which  permits  the  city  to  discontlnne 
at  any  time  prior  to  the  final  Judgment  and 
appropriation  to  pay  for  the  ImproTement,— 
to  dismiss  upon  the  payment  of  costs, — U 
not  liable  for  counsel  fees  and  fees  of  ex- 
pert witnesses,  save  when,  as  in  the  Simpson 
Case,  it  is  alleged  and  made  to  appear  that 
such  proceedings  "are  needlessly,  wrongfnl- 
1}-.  and  vexatiously  continued  by  the  city, 
against  the  protest  of  the  landowner,  when 
It  is  In  the  power  of  the  city  to  dismiss 
them  and  avoid  the  Injury  to  him."  There 
is  no  such  averment  In  the  petition  we  are 
considering,  and  no  facts  stated  tantamount 
thereto. 

Our  conclusion  is  that  the  circuit  court 
committed  no  error  in  holding  the  petition 
insufficient,  and  its  Judgment  is  affirmed. 

8HKKW00D,  P.  J.,  concura. 


STATE  T.  MAT. 

(Supreme  Court  of  Missouri,  DItIsIod  No.  X 
March  28,  1002.) 

CRIMINAL  tAW— JURORS— NUMBER  OF  PBR- 
EMPTORT   CHALLENQBS. 

1.  Under  Bev.  St.  1899,  |  2621,  providing 
that  In  criminal  trials  the  state  shall  tie  euti- 
tled  to  a  certain  number  of  jteremptory  chal- 
lenges, viz.,  in  capital  or  life  imprisonment 
cases  8,  except  that  iu  all  cities  having  100,000 
inhabitants  it  shall  be  entitled  to  16  dtallengas, 
the  number  of  challenges  is  determined  by  the 
place  of  trial,  and  not  the  place  where  the 
crime  was  committed. 

2.  The  state  being  entitled  to  16  peremptory 
cfaallengee,  and  defendant  to  20,  In  a  capital 
case  tried  in  a  dty  having  100,000  population, 
and  Rev.  St  (  2^  providing  that  the  state 
shall  first  announce  its  challenges,  and  theu 
defendant  shall  announce  Ills,  and  the  remain- 
ing 12,  or,  if  there  be  more,  the  first  12  name* 
remaining,  shall  constitute  the  jury,  refusal  to 
quash  the  panel  because  coutalning  leas  than 
47  men  is  ground  for  new  trial. 

Appeal    from    criminal    court,    Buchanan 
county;  BenJ.  J.  Casteel,  Judge. 
Charles  May  was  convicted  of  murder,  and 

appeals.    Beversed. 

Jas.  M.  Wilson,  Thoe.  B.  Allen,  and  Morte 
H.  Qralg,  Jr.,  for  appellant.  The  Attorn^ 
General,  for  the  StatQ. 

SHEBWOOD,  J.  On  a  former  occasion,  at 
the  present  term  of  this  court,  an  opinion 
was  delivered  which  affirmed  the  judgment 
of  the  trial  court;  and  this  because  the  blU 
of  exceptions  was  not  properly  authenticated, 
and  so  we  could  not  examine  the  errors  al- 
leged to  have  occurred  during  the  progress  of 
the  trial.  Since  then,  however,  such  action 
of  the  trial  court  has  been  taken  that  the 
record  has  been  so  amended  nunc  pro  tunc 
as  properly  to  authenticate  the  bill,  and  so 
we  proceed  to  look   into  its  now  validated 


contents,  and,  In  connecUcm  ttaerewltb,  soch 
pOTtiona  of  the  record  proper  as  are  perti- 
nent to  such  Investigation.  The  charge  is 
murder  in  the  first  degree,  and  that  charge 
is  supported  by  the  verdict.  The  person 
slain  was  John  B.  Martin,  and  his  death  re- 
sulted from  defendant  shooting  him  dead  with 
a  pistol  while  he  stood  before  his  slayer  un- 
armed. The  indictment  was  found  at  the 
March  term,  1901,  ot  the  Buchanan  criminal 
court,  which  sits  alone  in  the  city  of  St. 
Joseph. 

The  controlling  preliminary  question  in 
this  case  is:  In  a  trial  which  occurs  in  a 
criminal  court  sitting  alone  In  a  city  of  over 
100,000  hibabltants,  and  which  court  has  Ju- 
risdiction, also,  over  the  county  in  which 
such  city  is  situate,  what  is  the  requisite 
number  of  Jurors,  where  the  trial  Is  bad  on 
the  charge  here  recorded,  and  wh»e  the 
crime  Is  done  In  the  county,  but  outside  of 
the  city  limits?  Section  2621,  Bev.  St.  1899, 
relied  on  by  defendant,  is  as  follows:  "In 
all  criminal  trials  the  state  shall  be  entitled 
to  the  following  number  of  peremptory  chal- 
lenges, viz.:  In  cases  specified  In  the  first 
clause  of  section  2619,  eight  *  *  *  ex- 
cept in  all  cities  having  a  population  of  over 
one  hundred  thousand  inhabitants  the  state 
shall  be  ontltled  to  the  toUoy/ring  number  of 
peremptory  challenges,  vis.:  In  all  cases 
specified  in  the  first  clause  of  said  section. 
fifteen.  •  •  •"  Section  2619,  to  which 
the  section  Just  quoted  refers,  makes  provi- 
sion in  Its  first  dauae  that  "If  the  oBeuse 
charged  is  punishaUe  with  death,  or  impris- 
onment In  the  penitentiary  not  less  than  for 
life,"  the  defendant  is  entitled  to  peremp- 
torily challenge  20  Jurors.  Sectlm  2824  re- 
quires the  prosecuting  attorney  to  "first  an- 
nounce the  challenges  for  the  state,"  and 
then  the  defendant  "shall  announce  his  chal- 
lenges, and  the  remaining  twelve,  or  if  there 
be  more  than  twelve,  the  first  twelve  names 
remaining  on  the  list  unchalloiged,  shall  be 
the  Jury  to  try  the  caus&"  It  is  undeniably 
dear  that  section  2621  provides  that  "in  all 
criminal  trials,"  where  the  trial  occurs  in  a 
city  of  over  100,000  Inhabitants,  the  state  is 
entitled,  where  death  or  Imprisonment  for 
life  is  the  punishment,  to  15  peremptory  chal- 
lenges. This  is  the  plain  and  unequivocal 
language  of  section  2021,  and  that  plain  lan- 
guage must  be  obeyed.  It  will  not  be  per- 
mitted to  add  to  that  section  words  which 
would  restrict  its  operati<m  to  cases  where 
the  crime  was  committed  within  the  dty  lim- 
its of  such  a  dty,  for  the  statute  says  noth- 
ing of  that  sort  We  cannot,  without  nsurp- 
Ing  legislative  functions,  add  to  the  stat- 
utory provisos,  or  Increase  the  statutory  ex- 
ceptions. In  other  words,  the  right  to  15 
peremptory  challenges  is  given  to  the  state 
whenever  a  case  of  murder  in  the  first  de- 
gree is  tried  in  a  dty  of  over  100,000  inhab- 
itants, no  matter  where  the  case  may  have 
arisen,  or  from  whence  It  may  have  cmne  by 
change  of  venue.    It  is  the  locus  fori,  and 
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not  tbe  locna  dellcll,  that  detennlnea  tbe 
number  of  the  state's  peremptory  challenges. 
Were  this  otherwise,  we  should  witness  in 
Kansas  City,  for  instance,  some  denizen  of 
McDonald  county  on  trial  for  bis  life  with 
only  a  panel  of  40  to  select  from,  while  a 
citizen  of  that  municipality  who  had  done 
murder  on  her  streets^  would  have  a  list  of 
47  from  which  to  make  bis  precautionary 
selections.  We  bold,  then,  that  the  trial  in 
the  case  at  bar  haring  occurred  in  St  Jo- 
seph, a  city  of  over  100,000  inhabitants,  ac- 
cording to  tbe  latest  United  States  census, 
of  which  we  take  Judicial  notice,  the  state 
was  entitled  to  15  peremptory  challenges; 
and  this  number  being  added  to  the  20  al- 
lowed defendant  and  that  sum  being  added 
to  the  12  required  for  the  traverse  Jnry, 
would  make  up  a  pand  of  47  men;  and  that 
defendant  could  not  be  compiled  to  make  his 
challenges  until  such  panel  was  full  and  com- 
I^ete.  State  ▼.  McCanon,  51  Mo.  27;  State 
T.  Davis,  66  Mo.  681,  27  Am.  Sep.  387;  State 
r.  Waters,  62  Mo.  186;  State  t.  Bobertson,  71 
Mo.  446.  See,  also.  State  t.  Holme,  54  Mo. 
153;  State  t.  CuUer.  82  Mo.,  loc.  clt  626; 
State  T.  Bryant  93  Mo.,  loc.  clt  280,  6  B. 
W.  102. 

As  the  defendant  properiy  saved  bis  ex- 
ceptions to  the  erroneous  action  of  tbe  court 
tn  denying  his  motion  to  quash  tbe  incom- 
plete pand,  and  in  denying  his  motion  for  a 
new  trial  based  on  such  error,  the  judgment 
herein  before  altered  at  the  present  term 
affirming  the  Judgment  of  the  lower  court 
win  be  vacated  and  set  aside,  and  the  Judg- 
ment rendered  by  the  trial  court  will  be  re- 
versed, and  tbe  cause  remanded.  All  con- 
cur. 


HAGGARD  t.  CITY  OF  CARTHAGa 
<8ni>teme  Coort  of  Missonrt,  Division  Na  2. 

March  28,  1002.) 
mnnciPAi.  corporations— AcmoNs  aqainst 

— STATBHBNT  TO  COONCIIi-CLAIHS  BX 
DmiICTO-CON8TITOTIONAl.ITT. 

l.Rev.  St  1899,  i  6864,  proTides  that  no 
costs  shall  be  recoyeied  in  any  action  SKainrt  a 
citT  of  the  third  claas  on  any  anliqnidated  claim 
onleM  there  has  been  presented  to  the  council 
for  andh  a  statement  In  writing,  with  full 
account  of  the  items,  and  verified  as  correct, 
reasonable,  and  Just.  Held,  that  tiie  statute 
does  not  apply  to  actions  ex  delicto. 

Z  The  statnte  Is  oonstitntionaL 

Aiipeal  from  circuit  court  Jasper  county; 
J.  D.  Perttins,  Judge. 

Action  by  M.  G.  Haggard  against  the  dty 
of  Carthage.  From  a  Judgment  against 
plaintiff  for  costs,  he  appeals.    Reversed. 

tbomaa  &  Hackney,  for  appellant  H.  J. 
Green,  for  respondent 

GANTT.  J.  This  case  comes  to  this  court 
on  appeal  from  tbe  Judgment  of  the  circuit 
court  taxing  against  tbe  plaintiff  all  the  coste 
in  this  suit  The  plaintiff  sued  and  recov- 
ered Judgment  against  tbe  defendant,  a  city 


of  tbe  third  class,  for  damages  sustained 
by  bim  on  account  of  Injuries  received  whilst 
traveling  on  one  of  tbe  public  streets  of  de- 
fendant city,  which  street  the  defendant  had 
negligentiy  permitted  to  become  dangerous 
for  traveL  After  a  contested  Jnry  trial,  and 
tbe  recovery  of  Judgment  by  plaintiff,  the 
defendant  filed  a  motion  to  tax  against  tbe 
plaintiff  all  costa  of  the  suit,  for  the  reason 
that  plaintiff  had  not  presented  bis  claim 
to  the  city  council  for  allowance  prior  to 
bringing  suit  This  motI(»  was  sustained 
by  the  court  and  all  coeto  taxed  against  the 
plaintiff.  In  due  time  the  plaintiff  filed  his 
motion  to  set  aside  this  Judgment  and  also 
a  motion  In  arrest  of  this  Judgment,  which 
motions  being  overruled,  he  appealed  to  this 
court 

Tbe  trial  court  based  tta  acti<Hi  ota  section 
1528,  Rev.  St  1889  (now  section  5854,  Bev. 
St  1899).  The  plaintiff  contended  in  the 
court  below:  First  that  this  section  was  un- 
constitutional; and,  second,  that  It  did  not 
apply  to  demands  arising  ex  delicto;  and  the 
plaintiff  assigns  as  error  tbe  action  of  the 
trial  court  In  sustaining  defendant's  motim 
to  tax  said  costa  against  plaintiff. 

Section  1528,  Rev.  St  1889  (now  section 
5854,  Rev.  St  1899),  hi  force  when  plaintiff 
received  his  injuries  for  which  be  recovered 
Judgment  against  the  city  of  Carthage,  a 
dty  of  tbe  third  class  under  the  laws  of  this 
state.  Is  In  these  words:  "All  claims  against 
the  city  must  be  presented  in  writing  with 
full  account  of  tbe  Items  and  verlfled  by  the 
oath  of  the  claimant  or  his  agent  that  tbe 
same  are  correct,  reasonable  and  Just;  and 
no  claim  shall  be  audited  w  allowed  unless 
presented  and  verlfled  as  provided  in  this 
section.  No  cost  shall  be  recovered  against 
the  city  in  any  action  brought  against  It  for 
any  unliquidated  claim  which  has  not  been 
presented  at  tbe  council  to  be  audited,  nor 
upon  claims  allowed  In  part  unless  the  re- 
covery shall  be  for  a  greater  sum  than  tbe 
amount  allowed  with  the  Interest  due:  pro- 
vided that  no  action  shall  be  maintained 
against  such  city  in  exercising  or  failing  to 
exercise  any  corporate  power  or  authority  In 
case  when  such  action  would  not  lie  against 
a  private  Individual  under  like  circumstan- 
ces." This  section  has  received  Judicial  con- 
struction by  both  the  St  Louis  and  tbe  Kan- 
sas City  courta  of  appeals,  and  in  each  It 
was  ruled  that  this  section  was  not  intended 
to  api^  to  actions  ex  delicto.  Evans  v.  Olty 
of  Joplln,  84  Mo.  App.  296;  Cropper  v.  City 
of  Mexico,  62  Mo.  A^).  885.  These  decl- 
sicms  are  In  accord  with  tbe  great  weight  of 
authority  in  other  states.  In  Nebraska  a 
similar  statute  required  all  "claims"  to  be 
presented  to  the  city  council  for  allowance 
or  rejection,  to  entltie  tbe  claimant  to  re- 
cover coste;  and  it  was  held  that  "claims," 
ns  used  in  the  statute,  referred  to  those  aris- 
ing upon  contract  express  or  implied,  and 
not  those  arising  from  tort.  Nance  v.  Falls 
City.  16  Neb.  85.  20  N.  W.  109.    In  Wls- 
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consln  a  similar  statute  prohibited  any  action 
"upon  any  claim  or  demand"  until  first  pre> 
sented  to  the  common  council  for  allowance, 
alid  It  was  ruled  "not  to  Include  actions  for 
personal  torts."  Kelley  t.  City  of  Madison, 
48  Wis.  638,  28  Am.  Bep.  676;  Bradley  r. 
City  of  Eau  Claire,  56  Wis.  168,  14  N.  W. 
10;  Jung  V.  City  of  Stevens  Point;  74  Wis. 
647,  43  N.  W.  613.  In  HoweU  t.  City  of 
Buffalo,  15  N.  Y.  512,  the  statute  c<Mistrued 
provided,  "It  shall  be  a  sufficient  bar  and 
answer  to  any  actl<«  or  proceeding  in  any 
court,  for  the  collection  of  any  demand  or 
claim  that  It  has  not  been  presented  to  the 
common  council  for  audit  or  allowance;"  and 
the  court  held  that  claims  arising  ex  delicto 
need  not  be  submitted  to  the  council  before 
action  brought.  Denlo,  O.  J.,  dissented,  but 
based  his  «^»inl<m  principally  upon  the  broad- 
ness of  the  word  "demands,"  and  a  clause 
ila  the  act  which  said  "if  on  contract"  there 
must  be  an  affidavit  to  the  claim,  and  he 
reasoned  from  this  that  other  demands  than 
those  based  upon  contract  were  intended  by 
the  statute;  but,  whether  the  author  of 
our  act  was  conversant  with  that  decision  or 
not,  be  has  avoided  the  language  upon  which 
Judge  Denio  built  his  argument  In  the 
subsequent  cases  of  Taylor  v.  City  of  Cohoes, 
105  N.  T.  54,  11  N.  E.  282,  atad  Gage  v.  VU- 
lage  of  Hornellsville,  106  N.  Y.  667,  12  N.  E. 
817,  and  Hunt  v.  City  of  Oswego,  107  N.  Y. 
628,  14  N.  K.  97,  It  was  held  that  actions  for 
recovery  of  damages  for  injuries  sustained 
by  negligence  of  the  swvants  of  a  municipal 
corporation  were  not  within  the  purview  of 
section  3245  of  the  Code  of  Civil  Procedure 
of  New  York.  We  thlnli,  with  the  court  of 
appeals  in  Cropper  t.  City  of  Mexico,  62  Mo. 
App.  387,  the  terms  of  the  act  requiring  the 
presentation  of  claims  against  the  city  In 
writing,  with  a  full  account  of  the  items, 
and  verified  as  correct  on  its  face,  exclude 
the  Idea  of  demand  for  a  pure  tort,  as  in  the 
case  at  bar;  and  accordingly  we  think  the 
circuit  court  erred  in  taxing  the  successful 
plaintiff  with  all  the  costs  of  the  action  be- 
cause he  had  not,  prior  to  bringing  his  ac- 
tion, presented  his  claim  In  writing  to  the 
city  council  for  allowance,  and  its  judgment 
in  so  doing  Is  reversed,  with  directions  to 
tax  the  same  against  the  city  of  Carthage. 

Giving  this  section  this  construction,  it  is 
clearly  not  unconstitutional.  Whether,  if  it 
had  required  a  similar  claim  to  be  made  be- 
fore the  bringing  of  actions  for  tort.  It  would 
be  in  contravention  of  the  constitution.  Is 
unnecessary  to  l>e  determined  until  the  stat- 
ute is  so  written. 

Iteversed,  with  directions.    All  concur. 


HOLLAND  et  al.  t.  EONGEY. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

March  26.  1902.) 

HOMBffTBAD   BXBMPTIONS-JUDaHBNT    ON 
NOTE. 

The  talcing  of  judgment  on  a  note  given 
in  settiemeut,  but  not  satisfaction,  of  an  ac- 


count, does  not  make  the  Judgment  one  on  a 

debt  created  at  the  time  of  giving  the  note, 
BO  as  to  exempt  a  homestead  acquired  before 
the  giving  of  the  note,  but  after  the  indebted 
neas  on  the  account  was  incmred. 

Appeal  from  circuit  court.  Carter  county; 
J.  L.  Fort,  Judge. 

Action  by  James  Holland  and  another 
against  William  H.  Bongey.  Judgment  for 
plalutllTs.     Defendant  appeals.     Afilrmed. 

MuDger  &  Munger,  for  appellant  Daniel 
Huett  and  Jno.  C.  Brown,  for  resi>ondents. 

BURGESS,  J.  This  Is  an  action  in  eject- 
ment for  the  possession  of  the  N.  W.  %  and 
the  N.  E.  ^  and  the  W.  %  of  lot  2  of  the 
N.  B.  ^  of  section  6,  township  25,  of  range 
1,  In  Carter  county.  The  petition  Is  in  the 
usual  form.  Defendant  in  his  answer  to 
the  petition,  denied  the  ownership  or  posses- 
sion of  the  W.  %  of  the  N.  W.  %  and  the  N. 
E.  %  and  the  W.  ^  of  lot  2  of  the  N.  E.  U 
of  section  5,  township  25,  of  range  1,  but 
admitted  that  he  was,  and  bad  been  for  the 
last  six  years,  the  owner  of  the  remainder 
of  the  land  described  in  the  petition,  and 
averred  that  he  was  the  head  of  a  family 
during  all  that  tini«  and  prior  th«%to,  and 
resided  upon  the  remainder  of  said  land  as 
aforesaid,  with  his  family,  and  occupied  It 
as  a  homestead.  The  case  was  tried  by  the 
court,  a  Jury  being  waived.  There  was  Judg- 
ment for  plaintiff  for  the  possession  of  all 
the  land  sued  for,  from  which  defendant, 
after  unavailing  motion  for  a  new  trial,  ap- 
peals. 

On  the  15th  day  of  March,  1S93,  defend- 
ant who  was  then,  and  ever  since  has  been, 
the  head  of  a  family,  purchased  from  Malin- 
da  Tabor  and  others  the  S.  E.  %  of  the  N. 
W.  %  and  the  S.  E.  %  of  section  6,  township 
25,  of  range  1,  and  placed  for  record  in  the 
recorder's  office  of  Carter  county  the  deed 
to  him  therefor  on  the  30th  day  of  May. 
1898,  and  from  the  time  of  his  purchase  oc- 
cupied the  land,  with  his  family,  as  a  home- 
stead. On  October  8,  1884,  defendant  bought 
at  sheriff's  sale  the  N.  E.  ^,  of  the  S.  W.  ^, 
of  the  same  section,  township,  and  range, 
and  received  a  sheriff's  deed  therefor,  which 
he  also  had  recorded  In  the  recorder's  of- 
fice of  said  county  on  the  80th  day  of  Oc- 
tober, 1894.  This  tract  has  also  been  occu- 
pied by  defendant  and  his  family  since 
shortly  after  his  purchase.  Some  time  prior 
to  May  15,  1893,  defendant  became  indebted 
to  plaintiffs  on  open  account  which  amount- 
ed, upon  settiement  between  them  on  that 
day,  to  the  sum  of  (252.98,  and  on  the  17th 
day  of  January,  1894,  defendant  executed 
his  note  to  plaintiffs  for  that  sum,  payable 
12  months  afto:  date.  On  October  6,  1886, 
plaintiffs  recovered  Judgment  in  the  circuit 
court  of  Carter  connty  against  defendant 
on  said  note,  upon  which  said  Judgment  exe- 
cution was  duly  Issued,  and  the  land  involv- 
ed in  this  litigation  sold  on  the  eth  day  of 
April,  1898,  at  which  said  sale  plaintiffs  be- 
came the  piurchasers  of  said  land,  and  there- 
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after  on  the  same  day  recdved  a  BherifTB 
deed  therefor. 

Defendant's  first  contention  Is  that  the 
note  upon  which  the  Judgment  was  render- 
ed under  which  plaintiffs  claim  title  was  ex- 
ecuted  with  the  mutual  understandinK  be- 
tween the  parties  thereto  that  it  was  to  sat- 
isfy and  pay  oS  the  account,  and  that  It  had 
that  effect.  Where  a  party  gives  his  own 
note  for  his  own  debt,  and  It  is  expressly 
stipulated  between  the  holder  of  the  note 
and  the  payer  that  It  is  to  be  In  satisfaction 
of  the  debt,  it  is  an  accwd  and  satisfaction 
of  the  original  cause  of  action;  but  in  the 
absence  of  an  express  agreement  to  that  ef- 
fect it  is  not,  and.  if  not  paid,  an  action 
may  be  maintained  on  the  account  or  de- 
mand upon  the  surrender  of  the  note.  But 
the  evidence  does  not  show  or  tend  to  show 
any  such  agreement  in  this  case.  In  the 
case  of  McMurray  v.  Taylor,  80  Mo.  263,  77 
Am.  Dec.  611,  it  was  held  that  the  accept- 
ance of  the  debtor's  note  for  the  amount 
dne  on  an  open  account,  and  receipting  for 
It  as  taken  in  settlement  of  the  account,  did 
not  constitute  such  evidence  of  payment  as 
warranted  the  submission  of  the  case  to  the 
jtiry.  Doebling  v.  Lioos,  45  Mo.  150.  The 
fact  that  the  note  was  executed  in  settle- 
ment of  the  account  and  that  Judgment  was 
thereafter  rendered  upon  the  note  instead  of 
the  account,  did  not  have  the  effect  of  chan- 
ging the  time  of  creating  the  debt  to  that 
of  the  execution  of  the  note  or  the  rendition 
of  the  Jndgment,  any  more  than  it  would 
have  done  if  Judgment  had  t>een  rendered 
upon  the  account;  and  it  will  hardly  l>e 
contended,  under  such  circumstances,  that 
the  debt  accrued  when  the  Jndgment  was 
rendered,  and  not  when  the  account  became 
due.  Therefore,  as  the  debt  accrued  before 
the  deeds  to  the  land  claimed  by  defend- 
ant as  a  homestead  were  recorded,  it  was 
subject  to  execution  and  sale  under  the 
Jndgment  (section  6441,  Bev.  St  1889),  and 
plaintiffs  acquired  the  title  thereto  through 
the  sheriff's  sale  under  It 

Finding  no  reversible  error  in  the  record, 
-we  afBrm  the  Jndgment    All  concur. 


BSDFOBD  T.  STEBS. 

(Supreme  Ourt  of  Missouri,   Division  No.  2. 
March  28,  1802.) 

QUIBTINO  TTTLB— STATTJTES-JtJDOMENT-RBS- 
TITUTION  OF  PRBMI3BS  —  JODOMBNT  IN 
EJECTMENT— COLLATERAL    ATTACK. 

1.  A  jadgment  cannot  be  collaterally  attack- 
ed by  the  parties  on  the  ground  that  It  la  er- 
roueons. 

2.  Acts  1897,  p.  74  (Rev.  St.  1S99,  |  660), 
enacts  that  any  one  claiming  title,  estate,  or 
iaterest  in  realty,  whether  legal  or  equitable, 
certain  or  contingent,  present  or  in  reversion, 
and  whether  in  or  ont  of  possession,  may  Iniiti- 
tnte  an  action  to  have  the  estate  determined 
and  adjudged.  The  statute  does  not  repeal  or 
abrogate  Rev.  St  1899,  c.  24.  in  regard  to 
ejectment.  Beld  that,  on  a  finding  for  plaintiff 
in  an  action  nnder  the  statute,  entry  of  Jndg- 


ment for  restitution  of  the  premises  is  not 
warranted. 

3.  A  petition  in  an  action  under  the  statute 
alleging  title  in  plaintiff,  and  that  defendant 
has  entered  under  claim  of  title,  and  with- 
holds possession  from  plaintiff,  does  not  con- 
tain facts  on  which  to  predicate  a  judgment 
for  restitution. 

Appeal  from  chrcuit  court,  Stoddard  coun- 
ty; J.  L.  Fort  Judge. 

Suit  by  H.  H.  Bedford  against  Joseph 
Sykes.  From  a  decree  for  plaintiff,  defendant 
appeals.    Reversed. 

This  is  a  proceeding  under  the  act  of  1897, 
p.  74  (section  860,  Rev.  St  1899),  begun  on 
the  17th  day  of  Jannary,  1896,  to  quiet  tlfe 
title  to  aU  that  part  of  the  W.  %  of  the  8.  W. 
%  of  the  N.  W.  ^  and  B.  %  of  S.  E.  ^  of  the 
N.  W.  ^  of  section  23,  township  26,  range  10, 
lying  along  and  south  of  the  Bloomfield  and 
Greenville  road,  east  of  the  premises  occupied 
by  Albert  Moore,  west  of  the  fence  separating 
the  tract  from  Ringer's  addition  to  the  town 
of  Bloomfield  and  premises  occupied  by  Wm. 
W.  Ferry,  and  running  southward  from  said 
road  about  600  feet  of  which  plaintiff  claims 
to  have  been  in  the  exclusive,  peaceable,  open, 
notorious,  and  adverse  possession,  with  claim 
of  title  thereto,  from  the  8d  day  of  March, 
18G7,  until  the  19tb  day  of  January,  1888. 
The  petition  alleges  that  defendant  Sykes, 
claims  title  to  said  land,  and  on  the  19th  day 
of  Jtme,  1888,  he  nnlawfnlly  entered  Into 
the  possession  of  said  land,  and  unlawfully 
withholds  the  possession  thereof  from  plain- 
tiff. Defendant  by  answer,  denied  generally 
all  the  allegations  of  the  petition,  except  what 
Is  in  the  answer  expressly  admitted.  The  an- 
swer then  proceeds  as  follows:  "Defendant 
for  further  answer,  states  that  it  is  true  that 
he  entered  into  the  actual  possession  of  the 
premises  described  in  plaintiff's  petition  on 
or  before  or  tibont  19th  day  of  June,  1888; 
that  he  entered  into  such  possession  as  the 
true  owner  thereof,  under  and  by  virtue  of  a 
Judgment  of  the  circuit  court  of  the  coimty 
of  Stoddard  rendered  on  the  day  aforesaid  In 
an  action  of  ejectment  institnted  by  this  de- 
fendant as  plaintiff  against  the  plaintiff  as 
defendant  therein  on  the  20th  day  ot  August 

1886,  to  which  action  the  plaintiff,  as  de- 
fendant therein,  on  the  7th  day  of  March, 

1887,  filed  his  amoided  answer  to  the  plain- 
tiff's petition  therein,  setting  up  the  statute  of 
limitations  as  herein  set  out  and  pleaded  by 
plaintiff  in  tills  action,  which  said  cause  was 
on  the  8th  day  of  March,  1887,  duly  submit- 
ted to  the  court  on  the  Issues  therehi,  and 
afterwards,  on  the  19th  day  of  June,  1888, 
the  said  court  duly  entered  Judgment  for  this 
defendant  as  plaintiff  therein,  and  against 
plaintiff  herein,  as  defendant  therein,  finding 
and  adjudging  that  the  plaintiff  herein  had 
unlawfully  entered  Into  and  detained  the  pos- 
session of  said  premises  through  mistake  of 
the  true  location  of  the  lioundary  line  between 
plaintiff  and  defendant  as  adjoining  propri- 
etors and  landowners,  and  that  plaintiff's  pos- 
session therein  was  not  adverse,  which  said 
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Jndgment  In  ejectment  was  not  appealed  from 
or  otherwise  set  aside  or  annulled,  and  re- 
mains In  full  force  and  effect  Defendant, 
(or  furtber  answer,  says  that  plaintiff's  sup- 
posed cause  of  action  did  not  accrue  wltbln 
ten  years  before  the  commencement  of  this 
action,  and  Is  wholly  barred  by  the  statute  of 
limitation."  Plaintiff  filed  a  reply  to  de- 
fendant's answer.  In  which  he  denies  each 
and  every  allegation  therein,  except  that  a 
judgment  was  obtained  In  favor  of  defendant, 
but  states  that  in  said  suit  the  statutes  of 
limitation  were  not  pleaded;  and  plaintiff 
further  states  that  said  judgment  was  ob- 
tained by  fraud,  in  this,  to  wit:  That  said 
defendant  combined  and  conspired  witb  the 
circuit  judge  of  the  Stoddard  circuit  court 
<John  O.  Wear)  to  defraud  plaintiff  of  bis 
said  real  estate;  that  after  said  cause  in  eject- 
ment was  tried  the  cause  was  taken  under  ad- 
visement by  the  said  judge,  John  O.  Wear; 
that,  although  often  requested  so  to  do,  th^ 
said  judge,  John  O.  Wear,  refused  to  deter- 
mine said  suit  upon  the  testimony  submitted 
until  such  time  as  plaintiff,  and  then  defend- 
ant, was  absent  from  the  court;  that  after- 
wards,  In  pursuance  of  said  conspiracy,  th« 
said  judge,  John  O.  Wear,  selected  a  time  to 
call  up  said  cause  and  determine  same  during 
the  absence  of  said  plaintiff,  and  when  plain- 
tiff could  not  be  heard.  This  defendant  Jo- 
seph Sykes,  and  said  judge,  .Tohn  O.  Wear, 
concealed  the  fact  from  plaintiff  tliat  said 
Judgment  had  been  rendered  until  after  ad- 
journment of  court,  and  when  plaintiff  could 
not  appeal  from  said  judgment.  The  court 
found  that  the  plaintiff  was  in  open,  notorl- 
ous,  adverse,  and  peaceable  possession  of  the 
real  estate  in  the  petition  described,  to  wit, 
all  that  part  of  the  W.  ^  of  the  S.  W.  ^  of 
the  N.  W.  ^  and  the  E.  Vi  of  the  S.  E.  % 
of  the  N.  W.  U  of  section  No.  23  in  township 
No.  26,  range  No.  10  E.,  lying  parallel  to,  and 
south  of,  the  Bloomfleld  and  Greenville  road, 
beginning  at  a  point  150  feet  south  of  said 
road,  from  the  Intersection  of  said  road  with 
the  east  line  of  the  tract  of  land  and  premises 
now  occupied  by  Albert  Moore,  and  on  the 
«a8t  line  of  said  premises;  running  east  of 
said  point,  and  parallel  with  said  road,  to  the 
west  line  of  the  real  estate  and  premises  now 
occupied  by  Wm.  W.  Perry;  running  thence 
sonth  al<Hig  the  west  line  of  the  premises  so 
occupied  by  said  William  W.  Perry,  and 
along  the  west  line  of  Ringer's  addition  to 
the  town  (now  city)  of  Bloomfleld,  about  510 
feet,  to  a  fence;  thence  running  westward  to 
a  point  on  the  line  estended  south  from  the 
east  line  of  the  said  premises,  occupied  bjr 
said  Albert  Moore;  thence  north  along  said 
line  last  mentioned  to  the  phice  of  beginning; 
being  the  tract  described  in  plaintiff's  peti- 
tion, except  a  strip  of  land  150  feet  wide  on 
the  north  side  of  the  tract  described  In  safd 
petition,— from  about  the  Sd  day  of  March. 
1SC7,  until  the  19th  day  of  June,  1808,  and 
was  entitled  to  the  possession  thereof  on  said 
19th  day  of  June,  ISSS,  but  that  defendant  un- 


lawfully, and  by  virtue  of  an  erroneous  judg- 
ment, took  possession  of  said  real  estate  on 
or  about  the  19th  day  of  June,  1888,  and  still 
unlawfully  holds  possession  thereof;  that  the 
title  In  and  to  said  real  estate  was  on  said 
19th  day  of  June,  1888,  and  still  is,  and  of 
good  right  should  be,  in  plaintiff.  It  was  or- 
dered, decreed,  and  adjudged  that  the  title 
to  the  real  estate  above  described,  and  the 
right  of  possession  thereof,  were,  on  the  19th 
day  of  June,  1888,  and  still  are,  in  the  plain- 
tlfl:  that  a  writ  of  restitution  issue  to  the 
sheriff  of  Stoddard  county  to  restore  the  pos- 
session thereof  to  plaintiff.  "It  is  further  or- 
dered and  adjudged  by  the  court  that  the 
plaintiff  have  and  recover  of  the  defendant 
his  costs  in  this  behalf  laid  out  and  expended, 

to  wit,  the  sum  of  dollars,  and  that 

writ  of  execution  issue  therefor."  After  un- 
successful motions  for  new  trial  and  In  ar- 
rest, defendant  appeals. 

C  L.  Kenton  and  W.  O.  Kitchen,  for  appel- 
lant Geo.  H.  Crumb  and  J.  R.  Young,  for  re- 
spondent 

BURGESS,  J.  (after  stating  the  facts).  In 
1867  plaintiff  purchased  7  acres  of  land  off 
of  the  south  end  of  the  E.  \i  of  the  S.  E.  %  of 
section  23,  township  26,  of  range  10,  upon 
which  there  was  a  field  containing  about  12 
acres,  that  extended  over  onto  the  adjoining 
land.  Inclosing  about  6  acres  not  bought  by 
him,  upon  which  said  6  acres  then  was  at  the 
time  a  house.  In  1883  the  defendant  Sykes, 
bought  from  the  heirs  of  P.  H.  Whitlege,  and 
In  1885  from  Isaac  Brand,  who  were  the  own- 
era  of  said  6  acres,  the  title  thereto.  After 
his  purchase,  defendant  had  his  land  sur- 
veyed, and  demanded  possession  of  plaintiff 
of  that  part  of  it  which  was  in  his  (plalntKTs) 
field,  whereupon  jjrfalntlff  refused  to  surrender 
the  possession;  and  Sykes  on  the  29tta  day 
of  August  1886,  brought  suit  in  ejectment 
against  Bedford  for  the  possession  of  his  land 
In  the  circuit  court  of  Stoddard  county,  and 
upon  the  19th  day  of  June,  1888,  recovered 
judgment  therefor,  and  on  the  5th  day  of 
February,  1889,  was  put  in  possession  of 
it  under  an  execution  or  writ  of  possession 
duly  issued  upon  said  judgment  and  has  so 
remained  ever  since.  This  case  seems  to 
have  been  determined  by  the  court  below  up- 
on the  theory  that  the  judgment  In  favor  of 
the  defendant  In  this  case  against  the  plain- 
tiff herein  In  ejectment  for  the  possession 
of  the  land  in  question,  under  which  the  de- 
fendant herein  was  put  In  possession  of  It 
was  erroneous,  and  could  be  attacked  collat- 
erally, and  that  the  right  to  the  possession 
of  the  land  could  be  determined  In  this  pro- 
ceeding. If  there  Is  any  principle  of  law 
which  is  well  settled,  It  Is  that  a  judgment 
which  Is  merely  erroneous  cannot  be  attack- 
ed collaterally  even  by  strangers,— much  less, 
by  parties  to  the  record.  Eetes  v.  Nell,  140 
Mo.  639,  41  8.  W.  940;  State  v.  Wear.  145 
Mo.  1C2.  46  S.  W.  1099.  The  effect  of  the 
judgment  in  the  case  at  bar  Is  to  disregard 
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and  hold  tor  natight  tbe  Judgment  In  the 
ejectment  suit,  upon  the  ground  that  It  is 
erroneous,  and  that  therefore  the  poBsession 
which  defendant  holds  nnder  it  is  tinlawful 
as  against  plaintiff.  In  fact,  it  is  so  stated 
in  the  finding  of  the  conrt,  which  is  part  of 
tbe  Judgement  This  position  is  not,  we  think, 
supported  by  either  reason  or  authority;  for 
an  erroneous  Judgment  can  only  be  corrected 
by  appeal  or  writ  of  error,  and  is  binding  up- 
on all  parties  thereto,  and  strangers  as  well, 
until  reversed  or  set  aside.  Not  so,  how- 
CTcr,  with  respect  to  a  void  Judgment,  which 
may  be  attacl^ed  collaterally.  Nor  had  the 
court  the  right,  nnder  this  proceeding,  to  ren- 
■der  Judgment  for  plaintiff  for  the  possession 
of  the  land,  as  no  such  result  is  contemplat- 
ed by  the  statute.  The  statute  is  simply 
what  it  purports  to  be,  "An  act  to  determine 
and  quiet  the  title  to  real  estate,"  in  which 
not  one  word  is  said  about  possession.  It 
-provides  that  "any  i>erson  claiming  any  title, 
-estate  or  interest  In  real  property,  whether 
tbe  same  be  legal  or  equitable,  certain  or 
•contingent,  present  or  in  reversion  or  remaln- 
-der,  whether  In  possession  or  not,  may  in- 
stitute an  action  against  any  i>er8on  or  i)er- 
-flons  having  or  claiming  to  have  any  title,  es- 
tate or  interest  in  such  property,  whether  In 
possession  or  not,  to  ascertain  and  determine 
the  estate,  title  and  Interest  of  said  parties, 
respectively,  in  such  real  estate,  and  to  de- 
fine and  adjudge  by  its  Judgment  or  decree 
the  title,  estate  and  interest  of  the  parties 
severally  in  and  to  such  real  property,"  but 
•does  not  provide,  either  directly  or  indirect- 
ly, that  the  right  to  the  possession  may  be  de> 
termined  in  such  an  action.  That  no  such 
thing  vras  contemplated  by  the  legislature 
la  manifest  from  the  fact  that,  in  several  of 
the  instances  mentioned  in  the  act  in  which 
such  proceeding  may  be  maintained  (that  is, 
where  any  person  claims  title  or  any  equl- 
"table  or  contingent  estate,  present  or  in  re- 
Tersion  or  remainder,  in  any  real  estate),  he 
-may  proceed  under  the  act  to  have  his  inter- 
est in  any  such  lands  adjudged  and  deter- 
mined, although  he  may  not  be  entitled  to  the 
possession  for  years  to  come.  It  does  not  re- 
-peal  or  abrogate  chapter  24,  Rev.  St.  1800, 
in  regard  to  ejectment;  and  to  hold,  under 
such  circumstances,  that  plaintiff  might  recov- 
er possession,  would  simply  be  absurd.  More- 
over, there  are  no  facts  stated  in  the  peti- 
tion upon  which  to  predicate  such  a  Judg- 
ment 

In  conclusion  it  may  not  be  out  of  iriace  to 
say  that  there  was  no  evidence  that  the 
Judgment  in  the  ejectment  suit  was  obtained 
by  fraud,  and  that  from  the  time  defendant, 
Sykes,  took  possession  of  the  land  under  It, 
and  thereafter,  his  possession  was  adverse, 
and  the  institution  of  this  proceeding  did  not 
stop  the  statute  of  limitations  from  running 
in  his  favor. 

For  these  considerations,  the  Judgment  is 
reversed,  and  tbe  cause  remanded.  All  con- 
■cnr. 


STATB  ez  rel.  SAOER  v.     CORI'llT  et  aL, 

County  Judges. 

(Supreme  0>art  of  Missouri,  Diviidon  Mo.  2. 

March  28,  1902.) 

MANDAMUS— DISMISSAL. 

Mandamas  to  compel  a  couuty  court  to 
grant  a  liquor  license  will  be  dismissed;  ap- 
plicatioii  tor  writ  having  been  delayed  for  two 
weeks,  till  adjournment  of  the  circuit  court, 
which  had  Jorisdictiou,  and  havinK  then  been 
made  to  the  court  of  appeals,  and  two  years 
having  elapsed  since  the  case  reached  the  su- 
preme conrt  by  transfer,  because  of  a  consti- 
tutiouai  question  being  involved,  so  that  a  de- 
cision would  be  inefficacious. 

Mandamus,  on  relation  of  August  Sager, 
against  Wm.  F.  Oorley  and  others.  Judges  of 
the  county  court  of  Oentry  county.  Dla- 
missed. 

W.  C.  ElUson,  for  relator.  Bd.  B.  Aleshire, 
for  respondents. 

GANTT.  3.  At  the  June  term,  1899,  ot 
the  county  court  of  Gentry,  Augustus  Sager 
filed  his  application  for  a  license  to  keep  a 
dramshop  In  the  city  of  Stanberry,  in  said 
county.  At  the  same  term  of  said  court  cer- 
tain citizens  owning  real  estate  in  the  block 
in  which  said  Sager  proposed  to  keep  his 
dramshop  filed  a  written  remonstrance 
against  granting  said  license,  on  the  ground 
t^at  the  petition  therefor  was  not  signed  by 
the  requisite  numlter  of  assessed  tazpaying 
citizens.  Upon  a  bearing  tbe  court  refused 
the  license  and  dismissed  the  application. 
Tbe  regular  September  term  of  the  Gentry 
circuit  court  began  on  the  11th  of  September, 

1889,  and  remained  In  continuous  session  for 
two  weeiu,  and  no  application  was  made  to 
it  for  mandamus  or  other  supervisory  writ  to 
compel  the  county  court  to  grant  the  license 
which  it  had  refused;  but  on  the  28th  of 
September,  1880,  the  said  Sager  applied  to 
one  of  the  Judges  of  the  Kansas  C3ty  court 
of  appeals,  in  vacation,  for  an  altemattve 
writ  of  mandamus  commanding  said  county 
court  to  show  cause  why  it  should  not  grant 
said  license,  which  writ  was  granted,  and 
made  returnable  to  the  Kansas  City  court  of 
appeals  on  October  7,  1889.  On  that  day  tbe 
members  of  the  county  coiurt  made  their  re- 
turn, in  which,  among  other  things,  they 
challenged  the  constitutionality  of  section  4 
of  an  act  of  the  general  assembly  of  Missouri 
approved  April  20,  1881,  and  entitled  "Dram- 
shops"; and  th^eupon,  on  tbe  10th  of  Oc- 
tober, 1880,  the  Kansas  City  court  of  appeals 
ordered  said  application  transferred  to  this 
court,  because  a  constitutional  question  was 
involved,  and  the  same  was  lodged  in  the 
clerk's  office  of  this  court  on  Octot>er  11, 

1890.  No  application  was  made  to  this  court 
to  advance  the  hearing,  and  two  years  have 
elapsed.  This  application,  in  the  circum- 
stances detailed,  must  be  treated  as  if  origi- 
nally made  to  this  court;  and  it  appearing 
that  the  circuit  court  of  Gentry  county  was 
in  session  for  two  weeks  in  September,  1889, 
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and  had  Jnrlsdlctlon  to  hear  and  determine 
this  matter  at  a  time  when  some  efficacy 
could  have  been  glyen  to  Its  writ  if  It  had 
granted  It,  and  the  applicant  having  waited 
until  it  adjourned,  as  if  purposely  to  avoid 
a  bearing  therein,  and  thus  devolve  upon  the 
appellate  conits  the  labor  of  examining  and 
deciding  a  case  of  no  more  than  ordinary  im- 
portance, and  as  a  decision  by  us  at  this  late 
day,  in  the  nature  of  things,  would  be  whol- 
ly inefficacious,  the  alternative  writ  Is  quash- 
ed, and  the  application  dismissed.  State  t. 
Cooper  Co.  Ct,  64  Mo.  170.    All  concur. 


STATE  ex  Inf.  CROW,  Atty.  Gen.,  v.  LTJND. 
(Supreme  Court  of  Missouri.    March  10,  1902.) 
In  banc.    Dissenting  opinion.    For  majority 
opinion,  see  66  S.  W.  1062. 

HOBIXSON,  J.  As  stated  In  the  majority 
opinion  of  the  court,  this  Is  a  proceeding  by 
quo  warranto  instituted  by  the  attorney  gen- 
eral, es  officio.  In  the  circuit  court  of  Jackson 
county.  Mo.,  to  oust  respondent,  Hans  Lund, 
from  the  office  of  city  comptroller  of  Kansas 
City.  Upon  a  trial  of  the  issues  made  therein, 
the  circuit  court  found  in  favor  of  respondent 
and  against  relator,  and  by  relator  the  case 
was  brought  here  on  appeal;  and  in  an  opin- 
ion written  by  BURGESS,  O.  J.,  In  which 
all  the  membera  of  this  court  concur,  except 
myself,  the  judgment  of  the  circuit  court  has 
been  reversed,  and  the  cause  remanded,  with 
directions  to  that  court  to  enter  up  a  judg- 
ment of  ouster  against  respondent;  thus  leav- 
ing the  office  of  city  comptroller  of  Kansas 
City  vacant,  and  without  any  Incumbent,  or 
any  one  claiming  or  asserting  the  right  to  ex- 
ercise the '  functions  and  duties  of  the  office. 
The  sole  question  for  solution,  then,  is  as  to 
the  right  of  appointive  charter  officers  of  Kan- 
sas City  to  hold  over  until  successors  have 
been  duly  appointed,  confirmed,  and  qualified; 
there  being  no  express  provision  in  the  charter 
providing  that  they  shall  so  hold  over  or  con- 
tinue in  office  until  their  successors  are  ap- 
pointed and  qualified.  Section  14  of  article  4 
of  the  charter  of  Kansas  City,  prescribing  the 
term  of  its  appointive  officers,  and  the  man- 
ner of  their  appointment,  reads:  "There  shall 
be  a  city  clerk,  city  assessor,  city  counsellor, 
city  comptroller,  and  city  physician,  who  shall 
be  appointed  by  the  mayor,  by  and  with  the 
advice  and  consent  of  the  upper  house  of  the 
common  council,  and  shall  hold  office  for  the 
term  of  two  years,  unless  sooner  removed, 
and  who  shall  perform  such  duties  as  may  be 
prescribed  by  this  charter  or  any  ordinance  of 
the  city:  provided,  however,  that  the  appoint- 
ments first  made  under  this  charter  after 
the  general  dty  election  of  1880  shall  be  for 
one  year  only,  so  that  these  appointments 
made  thereafter  shall  be  made  at  the  begin- 
ning of  the  second  year  of  the  mayor's  term." 

If  we  ignore  for  the  present  the  considera- 
tion of  the  eftect  of  the  direct  statutory  and 


constitutional  provision  In  this  state,  in  de- 
termining the  question  of  the  official  tenure 
of  all  officers  In  the  state,  whether  appointive 
or  elective,  and  look  alone  to  general  rules 
for  guidance,  we  must  conclude,  from  the 
overwhelming  weight  of  authority,  that  in 
this  country,  at  least,  all  municipal  officers, 
whether  appointive  or  elective,  will  hold  over 
after  the  exphratlon  of  their  fixed  terms,  and 
until  their  successors  are  elected  or  appointed 
and  qualified,  unless  restrained  by  opress 
provision  to  the  contrary;  that,  unless  re- 
strained by  the  authority  under  which  he  is 
elected  or  appointed,  the  right  of  the  officer 
to  exercise  the  function  of  his  office  will  con- 
tinue until  his  successor  has  been  inducted,  al- 
though the  period  for  which  he  was  elected  or 
appointed  may  have  expired;  and  this  upon 
the  plainest  principle  of  reason,  and  under 
the  Imperative  demand  of  necessity,— that  the 
public,  for  whose  benefit  such  office  has  been 
created,  may  at  all  times  have  an  Incumbent 
to  discharge  the  duties  Incident  thereto,  and 
that  the  public  Interest  may  not  sutFer  from 
the  neglect  of  these  duties  which  must  result 
from  the  want  of  an  Incumbent  Thus,  the 
rule  is  announced  In  Tiedeman  on  Municipal 
Corporations:  "It  is  an  almost  universal  rule 
In  the  United  States  that  municipal  officers, 
particularly  those  of  a  high  grade,  as  the 
mayor  and  the  officers  or  commissioners  who 
are  placed  at  the  heads  of  the  various  munic- 
ipal departments,  shall  be  elected  or  appointed 
for  a  fixed  and  definite  term.  But  in  the  ab- 
sence of  any  express  constitutional  or  statu- 
tory prohibition  it  Is  nevertbelesk  the  law 
that  all  public  officers  whose  terms  are  fixed 
as  to  duration  by  law  are  entitled  to  continue 
in  office  nntQ  successors  are  legally  cbosen 
and  qualified.  To  prevent  unavoidable  lapses, 
and  to  give  certainty  and  permanence  to  this 
reasonable  role  of  the  American  common  law, 
it  has  in  most  of  the  states  been  incorporated 
into  a  statute."  To  the  same  effect,  Mecbem, 
Pub.  OS.  S  397,  states  the  rule:  "It  Is  usu- 
ally provided  by  law  that  officers  elected 
or  appointed  for  a  fixed  term  shall  hold  not 
only  for  that  term,  but  until  their  successors 
are  elected  and  qualified.  Where  this  provi- 
sion is  found,  the  office  does  not  become  va- 
cant upon  the  expiration  of  the  term,  If  there 
Is  then  no  successes'  elected  and  qualified  to 
assume  It,  but  the  present  Incumbent  will 
bold  until  his  successor  Is  elected  and  gaali- 
fled,  even  though  It  be  beyond  the  term  fixed 
by  law.  Where,  howev»,  no  such  provision 
Is  made,  the  question  of  the  right  of  ttie  in- 
cumbent to  hold  over  Is  not  so  clear;  bnt 
the  prevailing  opinion  In  this  country  seems 
to  be  that,  unless  such  holding  over  be  ex- 
pressly or  impliedly  prohibited,  the  Incum- 
bent may  continue  to  hold  until  some  one  else 
is  elected  and  qualified  to  assume  the  office. 
Such  a  rule  seems  to  be  demanded  by  the 
most  obvious  requirements  of  public  policy, 
for  without  it  there  must  frequently  be  cases 
where,  from  a  failure  to  elect,  or  a  refusal  or 
neglect  to  qualify,  the  office  would  be  vacant, 
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and  the  public  service  entirely  suspended." 
In  commenting  upon  tbe  same  subject,  Dillon, 
In  his  work  on  Municipal  Corporations,  says: 
"In  this  country,  however,  a  public  office  Is 
not  considered  as  being  In  the  nature  of  a 
grant  or  contract,  and  the  officer,  as  against 
the  public,  has  no  freehold  or  property  In  the 
office;  and  It  Is  almost  an  Invariable  provi- 
sion of  law  that  all  officers  shall  be  elected  or 
appointed  for  a  fixed  and  definite  period.  To 
guard  against  lapses,  sometimes  unavoidable, 
the  provision  is  almost  always  made  In  terms 
that  the  officer  shall  hold  until  his  successor  is 
elected  and  qualified.  But  even  without  such 
a  provision  the  American  courts  have  not 
adopted  the  strict  rule  of  the  English  corpora- 
tions, which  disables  the  mayor  or  chief  of- 
ficer from  holding  beyond  the  charter  or  elec- 
tion day,  but,  rather,  the  analogy  of  the  other 
corporate  officers,  who  hold  over  until  their 
successors  are  elected  unless  the  legislative  in- 
tent to  tbe  contrary  be  manifested.  Thus  In 
Vermont  It  Is  held  (there  being  no  statute  to 
the  contrary,  and  such  having  been  the  prac- 
tice) that_  school  officers  elected  at  the  annual 
meeting  hold  over  until  others  are  elected  at 
another  annual  meeting,  whether  more  or  less 
than  a  year  from  the  time  of  their  election." 
Without  further  references  to,  or  the  citation 
of,  other  authorities,  and  without  stopping  to 
consider  what  is  or  may  have  been  the  com- 
mon-law rule  of  England  on  the  subject,  or 
the  reason  that  led  to  its  adoption  there,  we 
think  the  American  common-law  rule  may  be 
said  to  be  that.  In  the  absence  of  a  charter 
provision  to  the  contrary,  the  officers  of  a  mu- 
nicipal corporation,  appointed  or  elective, 
shall  hold  over,  after  the  expiration  of  their 
fixed  terms,  until  their  successors  are  elected 
and  qualified.  So  much  for  the  authority  up- 
on which  respondent  may  have  placed  full  re- 
liance in  holding  to  and  discharging  the  .du- 
ties of  his  office  after  the  dates  of  the  expira- 
tion of  his  official  term.  In  the  absence  of  an 
express,  declared  policy  In  bis  own  state  on 
tbnt  subject,  as  manifest  in  section  8847,  Bev. 
St.  1899,  which  reads,  "All  other  officers  elect- 
ed or  appointed  by  the  authority  of  the  laws 
of  this  state,  shall  hold  their  offices  until  their 
successors  are  elected  or  appointed,  commis- 
sioned and  qualified,"  as  well  as  by  the  con- 
stitutional mandate  of  section  5  of  article  14 
of  the  constitution,  defining  the  official  tenure 
of  all  <^cers  in  the  state,  which  provides,  "In 
tbe  absence  of  any  contrary  provision  all  of- 
ficers now  or  hereafter  elected  or  appointed, 
subject  to  the  right  of  resignation,  shall  hold 
office  during  their  official  tenure  and  until 
their  successrrs  shall  be  duly  elected,  appoint- 
ed and  qualified." 

In  the  briefs  filed  by  relator,  the  correct- 
ness of  what  has  been  designated  the  "Ameri- 
can Obmmon-Law  Rule"  as  to  tbe  right  of  all 
public  officers  to  hold  over  after  the  expira- 
tion of  their  terms,  and  until  their  successors 
are  elected  or  appointed  and  qualified,  unless 
restrained  by  constitutional  or  statutory  pro- 
hibition, Ifl  challenged  and  denied,  as  is  also 


the  application  of  the  provlalon  of  section  6^ 
art  14,  of  our  state  constitution,  to  the  munic- 
ipal officers  of  the  state.  But  as  the  error  of 
relator's  contention  on  these  two  propositions 
has  been  declared  in  the  majority  opinion  of 
the  court,  we  will  make  no  further  comments 
upon  them,  but  address  our  remarks  to  what 
we  consider  the  errors  of  the  majority  opin- 
ion, made  after  its  recognition  of  the  general 
rule  above  announced,  and  after  holding  that 
the  provisions  of  section  6  of  article  14  of  the 
constitution  applied  as  well  to  municipal  of- 
ficers as  to  state  and  county  officers. 

If  section  6  of  article  14  of  the  constitution 
Is  applicable  to  municipal  officers,— and  so'  the 
majority  opinion  asserts,— what  effect  must  it 
have  upon  the  official  toiure  of  the  respond- 
ent herein,  who  holds  his  office  under  section 
14  of  article  4  of  the  city  charter  of  Kansas 
City,  which  fixes  the  term  at  two  years  from 
the  time  of  his  appointment  and  qualification, 
unless  sooner  removed?  Read  into  that  sec- 
tion the  provision  of  section  6  of  article  14 
of  the  constitution,  and  the  officials  therein 
desigrnated  shall  hold  their  office  during  tbehr 
official  term  of  two  years,  and  until  their  suc- 
cessors shall  be  appointed  and  qualified;  and 
this  must  certainly  be  done,  unless  in  said 
section  14,  or  In  some  other  section  of  tbe 
charter,  a  contrary  provision  be  found  for 
terminating  their  official  tenure  before  their 
successors  are  appointed  and  qualified.  And 
this,  in  our  opinion,  does  not  exist.  But,  says 
the  majority  opinion  In  this  case,  there  is 
found  in  the  charter  provision  of  section  14 
of  article  4  what  Is  properly  considered  "a 
contrary  provision,'^  within  the  meaning  of 
section  6  of  article  14  of  the  constitution, 
whereby  the  intent  of  its  framers  to  provide 
against  the  appointive  officer  named  therein 
holding  over  Is  made  most  manifest;  and  this 
Is  discovered  In  what  the  court  designates  "the 
restrictive  words,"  "for  the  term  of  two  years 
unless  sooner  removed,"  found  In  said  section 
defining  the  official  tenure  of  said  appointive 
officers.  It  may  be  that,  In  a  sense,  the 
words  "for  the  term  of  two  years"  can  be 
said  to  be  "restrictive."  In  this:  that  the  pe- 
riod for  the  expiration  of-  the  term  of  office 
provided  for  in  the  section  is  for  two  years 
from  the  appointment  and  qualification  of  the 
officer,  rather  than  for  three  years  or  four 
years,  or  for  any  greater  period  of  time;  but 
certainly  there  is  nothing  In  the  words  them- 
selves that  can  be  said  to  exclude  the  Idea 
of  the  right  of  the  officers  whose  term  Is  thus 
designated  to  hold  over  after  the  expiration 
of  the  prescribed  term,  and  until  a  successor 
has  been  appointed  and  qualified.  In  order  to 
prevent  a  vacancy  In  the  office,  or  that  would 
Indicate  that  the  framers  of  the  charter,  In 
the  tise  of  these  words,  "and  shall  hold  their 
office  for  the  term  of  two  years,"  meant  to 
subject  their  city  at  some  time  to  the  almost 
certain  embarrassment  of  being  without  the 
five  appointive  officers  named  In  said  section 
10  of  the  charter,  resulting  from  a  conflict 
between  Its  mayor  and  the  upper  house  of 
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the  common  council,  snch  u  the  city  bas  wit- 
nessed for  the  past  year.  If  the  words,  "lor 
the  term  of  two  years,  unless  sooner  remoTed," 
can  be  said  to  be  restrictive,  In  the  sense  of 
Indicating  that  the  appointive  officers  named 
in  section  14  of  article  4  of  the  charter  can- 
not hold  over  after  the  expiration  of  their 
official  term  of  two  years,  then  we  are  at  a 
loss  to  imagine  to  what  officer  or  officers  the 
provision  of  section  G  of  article  14  of  the  con- 
stitution could  possibly  apply.  Less  could  not 
have  been  written  In  the  charter,  and  liave 
defined  the  official  terms  of  the  offices  named 
and  to  be  appointed.  Section  5  of  article  14 
of  Che  constitution  was  Intended  to  apply,  and 
can  only  apply,  to  officers  who  have  a  fixed 
and  defined  term  of  office;  and  of  them  It 
says,  "They  shall  bold  daring  thebr  official 
terms  and  until  their  successors  shall  be  duly 
elected  or  appointed  and  qualified,"  In  the  ab- 
sence of  a  provision  to  the  contrary  appearing 
in  the  act  creating  and  providing  for  such  offi- 
cers. To  provide  that  an  officer  shall  hold 
his  office  "for  the  term  of  two  years,  unless 
sooner  removed,"  is  no  more  indicative  of  an 
intention  on  the  part  of  the  framers  of  the 
charter  of  Kansas  City  to  have  respondent's 
office  immediately  vacant  after  the  expiration 
of  two  years  from  bis  appointment  or  that 
be  may  not  hold  over  to  perform  the  func- 
tlona  and  duties  of  the  office  until  a  successor 
Ib  appointed  and  qualified  to  supersede  him, 
than  does  the  legislative  provision  of  1891, 
which  provides  that  the  officers  therein  desig- 
nated "shall  be  dected  on  the  general  elec- 
tion day  A.  D.  1804,  and  every  four  years 
thereafter,"  indicate  thai  the  legislature  in- 
tended that  the  offices  of  Justice  of  the  peace 
and  constable  for  the  four  districts  of  St 
Louis  therein  provided  for  should  at  the  end 
of  four  years  after  the  general  election  of  1884 
become  vacant  In  the  event  of  failure  to  elect 
a  successor  in  1898. 

This  court  tai  the  case  of  State  v.  Smith, 
152  Mo.  612,  64  S.  W.  221,  47  L.  R.  A.  660, 
disposing  of  the  contention  there  made  that  a 
Justice  of  the  peace  elected  under  the  provi- 
sion of  the  act  of  1891  held  for  the  fixed  term 
of  four  years  only,  and  not  until  his  successor 
was  elected  and  qoallfled,  in  an  opinion  by 
Marshall,  J.,  used  this  language:  "There  is 
no  merit  in  defendant's  contention  that  under 
the  act  of  1891,  Justices  of  the  peace  hi  St 
I^uis  hold  for  a  fixed  term  of  four  years, 
and  not  until  their  successors  are  elected  and 
qualified.  True,  the  first  section  of  that  act 
requires  an  election  at  the  general  election  in 
1894  and  every  four  years  thereafter,  and  does 
not  prescribe  that  the  person  so  elected  shall 
hold  until  his  successor  is  elected;  but  such 
a  provision  was  not  necessary  in  the  statutes 
to  accomplish  this  result,  for  section  6  of  ar- 
ticle 14  of  the  constitution  of  Missouri  pro- 
vides: 'In  the  absence  of  any  contrary  pro- 
vision, all  officers  now  or  hereafter  elected  or 
appointed,  subject  to  the  right  of  resignation, 
shall  hold  office  during  their  official  terms, 
and  until  their  successors  shall  be  duly  elected 


or  appointed  and  qualified.*  Tbec«  Is  no  con- 
tiary  provision  in  the  act  of  1801;  hence 
Haughton's  term  continued  until  the  regular 
election  hi  1808,  and  also  until  his  successor 
should  be  duly  elected  and  qualified;  and  sucb 
a  continuance  after  the  election  In  1888  was 
as  much  a  part  of  his  term  as  that  which  pre- 
ceded that  election.  State  v.  Banson.  73  Mo., 
loc.  clt  92.  The  appointment  of  defendant  by 
the  Judges  named  was  expressly  predicated 
upon  the  theory  that  a  failure  to  elect  a  suc- 
cessor to  Haughton  at  the  regular  election  In 
1808  Ipso  facto  created  a  vacancy  In  that  of- 
fice. This  is  a  misapprehension  of  the  law 
hi  this  state.  Whatever  may  be  the  rule  In 
other  states,  under  their  constitutions  and  stat- 
utes, It  has  been  the  settied  law  in  this  state 
ever  since  the  decision  in  State  t.  Lusk,  18 
Mo.  333,  that  the  failure  to  elect  a  successor 
to  an  office  at  the  regular  time  for  holding 
an  election  for  that  office  does  not  create  a 
vacancy  in  such  office."  Thus  it  will  be  seen 
that  this  court  In  the  above  case  not  only  held 
that  the  Justice  of  the  peace  holding  office 
under  the  act  of  1891,  which  fixed  his  term 
at  four  yeara,  could  continue  In  office  until 
a  successor  was  elected  and  qualified,  and  that 
such  continuance  in  office  after  the  expiration 
of  the  four  years  for  which  he  was  originally 
elected  was  as  much  a  part  of  his  term  as 
that  for  which  he  was  Originally  elected  to 
fill,  but  went  to  the  further  extent  of  hold- 
ing that  there  was  no  vacancy  In  the  office 
(caused  by  the  failure  to  elect  a  auccessor  In 
1898),  luch  as  to  authorize  the  appointment 
of  a  successor  to  the  then  boldlng-ova  Incnm- 
lient,  for  the  ensuing  four  years.  In  this  last 
position  of  the  court  however,  I  did  not  con- 
cur. While  In  that  case  I  recognized  the 
right  of  the  incumbent  Haughton,  to  bold 
over  after  the  exi^ration  of  his  four-year  term, 
an^  to  exercise  the  duties  of  the  <^ce,  that 
tbe  public  might  not  suffer  from  the  want  of 
an  Incumbent  aa  provided  In  section  5  of  ar- 
ticle 14  of  the  constitution  be  should  do  ontfl 
a  successor  was  elected  or  appointed  and  qual- 
ified to  talce  his  place.  I  still  thought  there 
was,  in  contemplation  of  law,  a  vacancy  in 
tbe  office,  In  the  sense  and  to  the  extent  tbat 
a  successor  might  be  named  by  the  appoint- 
ing power  authorized  to  fill  vacancies  In  that 
office,  as  was  attempted  to  be  done,  and,  I 
thought  effectually  acoompllsbed.  In  this  po- 
sition I  stood  alone;  the  majority  of  tbe  court 
holding,  as  said  before,  not  only  that  the  In- 
cumbent Haughton,  was  entitied  to  hold  over 
after  tbe  fonr  years  for  which  he  was  elected, 
by  reason  of  the  provision  of  section  6,  art. 
14,  of  tbe  constitution,  but  that  he  was  en- 
titled to  hold  over  and  exercise  the  duties  of 
the  office  until  the  next  general  election  In 
1902,  and  that  his  office  at  no  time  became 
vacant  in  the  sense  that  a  successor  might 
be  appointed,  or  for  any  other  purxmse,  and, 
further,  that  the  respondent  Smith,  wbo  was 
appointed  to  fill  the  supposed  vacancy  In  tbe 
office.  In  the  attempt  to  exercise  tbe  fmcdon 
thereof  was  an  Intruder;  and  tbe  court* a  writ 
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of  ouster  went  against  blm.  In  the  present 
majority  opinion  tlie  entire  doctrine  of  tlie 
Smith  Case  is  now  to  be  abandoned,  nnless 
It  can  be  assorted  tliat  the  words  found  In  the 
diarter,  "shall  hold  this  office  for  the  term 
of  two  years,  unless  sooner  removed,"  defin- 
ing respondent's  tenure  of  office,  are  more  le- 
trlctlve  in  character  than  the  words,  "sludl  be 
elected  on  the  general  election  day  A.  D.  18&1, 
and  every  four  years  thereafter,"  found  in 
the  act  of  1891,  designating  the  official  terms 
of  the  officers  therein  named.  As  read  by  me, 
the  difference  in  the  language  employed  in  the 
two  acta  before  the  court  In  the  Smith  Case 
and  In  tliis  case  appears  to  t>e  one  of  phrase- 
ology only,  and  not  of  substance  or  meaning; 
and  I  think  that  it  was  due  to  the  court  and 
to  the  profession,  who  must  read  and  consider 
these  two  cases  for  the  future  guidance  of  its 
action,  that  the  difference  in  meaning  of  the 
langnage  used  in  the  two  acts  construed 
should  iutve  been  pointed  out  In  the  present 
majority  opinion,  as  such  opposite  and  irrecon- 
cilable results  followed  their  consideration. 
Wherein  lies  hidden  the  difference  In  meaning 
of  the  language  of  the  two  provisions  con- 
strued, other  than  that,  under  the  charter  pro- 
vision in  question,  the  officers  appointed  are 
to  hold  for  a  term  of  two  years,  unless  sooner 
removed,  while  the  officers  named  in  the  act 
of  1881  are  given  tlie  longer  term  of  four 
years?  It  is  not  sufficient  merely  to  say  that 
the  provision  of  section  5  of  article  14  of  the 
constltntlon  applies  to  the  officer  named  in 
the  act  of  1881,  but  not  to  those  designated 
in  section  14  of  article  4  of  the  charter  In 
qnestion,  or  mwely  to  announce  arbitrarily 
that  the  charter  provision,  "and  shall  hold 
their  office  for  the  term  of  two  years,  tmless 
sooner  removed,"  is  more  restrictive  than  the 
langnage  of  the  act  of  1881,  construed  in  the 
Smith  Cose,— "shall  be  elected  on  the  goieral 
election  day  A.  D.  1884  and  every  four  years 
thereafter."  This  court-discovered  difference 
In  the  meaning  of  the  language  of  the  two 
acts  should  have  been  pointed  out  and  made 
dear  in  the  majority  opinion,  in  order  that 
the  bar  and  the  officeholdlng  citizens  of  the 
state  may  know  not  only,  how  the  present  case 
and  the  Smith  Case  were  decided,  but  to  what 
doss  and  character  of  offices  In  the  state  the 
provision  of  section  6  of  article  14  of  the  con- 
stltntlon Is  to  apply,  and  from  what  particu- 
lar class  Its  provisions  are  to  be  withheld,  and 
why. 

But,  further  says  the  court  In  the  majority 
opinion,  the  "contrary  provision"  mentioned 
In  the  eonstitutlon  need  not  be  found  in  the 
charter  In  express  words,  but  may  be  sought 
oat  and  discovered  by  Implication  drawn  from 
the  charter  provision  taken  as  a  whole,  and 
ttoja  this  premise  has  been  evolved  the  con- 
dnskm  that  as  the  other  sections  of  the  char- 
ter, providing  for  the  office  of  mayor  and  the 
other  elective  officers  of  the  city,  have  fixed 
their  term  of  office  for  two  years,  and  until 
their  successors  have  been  duly  elected  and 
quallflcd,  and  that  as  section  14  of  the  charter, 


relating  to  the  five  apimlntlve  offices  above  In- 
dicated (of  which  respondent  holds  tme),  is 
silent  upon  the  subject  of  holding  over  alter 
the  term  of  two  years,  the  plain  Inference  Is 
that  they  are  not  to  hold  over  after  the  two 
years  for  which  they  were  appointed,  and  un- 
til their  successors  are  dected  and  qualified; 
that  such  implications  constitute  a  "contrary 
provision,"  within  the  meaning  of  those  words 
as  they  appear  in  section  5  of  artide  14  of 
the  constitution.  By  such  a  process  of  reason- 
ing the  solemn  language  of  the  constitution  Is 
robbed  of  all  significance  and  meaning.  Cer- 
tain It  Is  that  the  plain  and  unambiguous  lan- 
guage of  section  S  of  article  14  of  the  consti- 
tution, "In  the  absence  of  a  contrary  provi- 
sion," should  not  by  any  process  of  construc- 
tion or  misconstruction  be  reduced  to  mean, 
'in  the  absence  of  a  possible  Inference  to  the 
contrary"  which  courts  may  find  by  compar- 
ing the  section  of  the  charter  in  question,  t» 
which  the  constitutional  provision  can  and  l» 
sought  to  be  applied,  with  other  sections  of 
the  charter  to  which  it  has  no  application,  and 
cannot  apply.  The  logic  of  the  majority  opin- 
ion in  this  regard,  as  I  understand  It,  may  be 
thus  stated:  The  provision  of  section  6  of  ar- 
tide 14  of  the  constitution  applies  alike  to 
munldpal  as  to  state  and  county  officers. 
That  It  would  apply  to  the  five  appointive  of- 
ficers named  In  section  14  of  the  charter  pro- 
vision in  question,  but  for  the  fact  that  by 
other  sections  of  the  charter  it  is  provided 
that  the  dective  officers  of  the  dty  shall  hold 
not  only  during  their  offldal  terms,  but  until 
their  successors  have  been  elected  and  quali- 
fied, and  therefore  the  inference  must  be  that 
it  was  the  Intention  of  the  framers  of  the 
charter  that  the  five  appotaitlve  ofllcers  named 
In  section  14  of  the  charter  were  not  to  hold 
ovw  after  the  expiration  of  their  fixed  terms 
of  office,  and  until  their  successors  are  ap- 
pointed and  qualified,  because  they  did  not 
so  express  themselves  in  direct  words  In  said 
section  14.  This  court  has  no  right  to  pre- 
sume that  the  framers  of  our  constitution,  or 
the  people  who  adopted  it  did  not  understand 
the  full  force  and  import  of  the  language  em- 
ployed therein,  as  we  are  not  authorized  U> 
presume  that  the  framers  of  the  Kansas  City 
charter  did  not  understand  the  full  signifi- 
cance of  its  charter  provision,  and  also  those 
of  our  constitution,  and,  appreciating  the  ap- 
plication of  the  constitution  to  the  proviBtons 
of  section  14  of  article  4  of  the  charter,  that 
they  did  not  know  that  its  provisions  render 
unnecessary  In  said  section  14  of  the  charter 
the  repetition  of  the  words,  "and  until  thdr 
successors  are  appointed  and  qualified,"  used 
in  previous  sections  of  the  charter,  defining 
the  official  tenure  of  the  city's  elective  officers. 
The  words  found  hi  section  16  of  article  4  of 
the  diarter,  "until  thdr  successors  are  elected 
and  qualified,"  gave  It  no  meaning  not  found 
In  the  words  of  section  14  of  article  4,  where 
those  words  are  omitted.  If  the  provision  of 
section  6  of  article  14  of  the  constitution  Is 
not  Ignored;  and  we  should  not  presume  that 
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the  framera  of  tbe  Kansas  Glty  charter  did 
not  know  and  realize  that  fact  In  our  Tiew, 
It  was  the  plain  duty  of  the  courts,  in  con- 
struing both  the  charter  and  the  constitutional 
prov4alonB  in  question,  to  give  to  the  words 
employed  therein  their  ordinary  and  common 
significance,  and,  as  said  In  State  v.  Johnson, 
132  Mo.  109,  33  8.  W.  782,  "not  to  search 
for  occult  and  strained  construction."  Con- 
sidered from  this  point  of  view,  what,  then, 
Is  the  meaning  to  be  given  tbe  phrase  "con- 
trary provision,"  as  found  in  tbe  constitutional 
provision  in  question?  The  natural  and  ordi- 
nary import  of  the  phrase— tbe  one  which  is 
promptly  suggested  to  the  mbid  on  being  first 
seen  or  heard— Is  a  negative  declaration  ex- 
pressed In  words.  Every  one,  upon  seeing  or 
bearing  the  words  "In  the  absence  of  a  con- 
trary provision,"  whether  learned  or  unlearn- 
ed, instantly,  without  effort,  naturally  attach- 
es this  meaning  to  them,  because  it  is  accord- 
ing to  the  general,  ordinary,  and  common  use 
thereof.  As  applied  to  legislation,  the  word 
"provision"  has  this  well-understood  meaning: 
"actual  expression  in  language,"— the  dotblng 
of  legislative  Ideas  In  words  which  can  be 
pointed  out  upon  the  page,  and  read  with  tbe 
eye;  not  a  conjecture  or  a  supposition  or  an 
inference  drawn  from  other  language  refer- 
ring to  a  different  subject  or  matter.  The  lan- 
guage of  section  14  of  article  4  of  the  Kansas 
City  charter,  defining  the  term  of  respondent's 
office.  Itself  needed  no  construction  from  the 
hand  of  this  court  It  Is  as  clear,  specific, 
and  definite  as  it  is  possible  for  language  to 
have  been  written,— "shall  hold  their  office 
for  the  term  of  two  years,  unless  sooner  re- 
moved." To  meet  the  necessity  of  Just  such 
language,  anticipated  in  charters,  ordinances, 
and  statutes,  tbe  provision  of  section  5  of 
article  14  of  the  constitution  was  inspired, 
adopted,  and  intended  to  apply;  and,  when  so 
applied,  we  have  a  constitutional  construction 
as  to  the  effect  of  such  language  used  in  de- 
fining the  offlclal  tenure  of  all  officers  In  this 
state,  and  to  that  construction  the  courts  and 
the  officers  alike  should  acknowledge  obedi- 
ence: "Shall  hold  their  offices  for  the  term  of 
two  years,  and  until  their  successors  are  ap- 
pointed and  qualified." 

For  the  foregoing  reasons,  I  think  the  Judg- 
ment of  the  circuit  court  denying  the  ouster 
and  dismissing  the  writ  should  have  been  af- 
firmed. 


HABFP  V.  GREEN  et  al. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
March  29.  1902.) 

NBQUOBNCB—BUILDINO— FALLING   BRICK- 
ASSUMPTION  OF  RISK. 

Where  a  carpenter  employed  under  the 
contracting  carpenter  in  a  large  building  object- 
ed to  working  in  a  certain  place  because  there 
was  no  covering  to  protect  him  from  bricks 
which  the  bricklayers  under  the  brick  con- 
tractor were  laying  some  two  stories  above  lilm, 
and,  on  being  told  either  to  go  to  work  or  quit 
the  job,  lie  went  to  work,  and  was  injured  by 


the  fail  of  a  brick,  hs  had  aasomed  the  risk, 
and  could  not  recover  against  the  brick  con- 
tractor or  the  general  contractor;  there  being 
no  evidence  of  a  custom  to  erect  a  covering  in 
snch  a  case. 

Error  to  St  Louis  circuit  coort;  L.  B.  Tal- 
llant,  Judge. 

Action  by  Louis  P.  Harfl  against  Frank  S. 
Oreen  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

On  the  17tb  of  September,  1892,  there  was 
In  process  of  construction  at  the  comer  of 
Ninth  street  and  Washington  avenue.  In  St 
Louis,  a  certain  nine-story  brick  building. 
Defendant  Oreen  was  the  contractor  for  the 
whole  work,  and  Patrick  McCarthy  was  his 
superintendent  or  foreman.  Def^idant  Baker 
was  the  subcontractor  for  tbe  doing  of  tbe 
brickwork,  and  defendant  Soger  was  the  sub- 
contractor for  the  doing  of  tbe  carpenter 
work.  The  plalntlfF  was  employed  by  de- 
fendant Soger.  On  the  day  stated  tbe  brick- 
layers were  at  work  carryhig  up  the  walls  of 
the  fifth  story,  and  the  carpenters  were  at 
work  laying  tbe  floors  on  the  third  story. 
The  bricldayers  had  erected  a  scaffold  five  or 
six  feet  above  tbe  Joists  of  the  fifth  stoiy  to 
stand  on.  This  scaffold  extended  five  or  six 
feet  out  from  the  wall.  From  the  scaffold, 
on  which  tbe  bricklayers  stood  while  work- 
ing, to  the  elevator,  which  was  about  fifteen 
feet  distant,  there  was  a  gangway,  composed 
of  two  planks  laid  side  by  side,  over  which 
the  laborers  wheeled  brick  in  wheelbarrows 
from  the  elevator  to  the  place  on  the  platform 
where  the  bricklayers  were  at  work.  When 
the  plaintiff  and  William  Schneider,  a  carpen- 
ter also  employed  by  Soger,  went  to  work  on 
the  morning  in  question,  McCarthy  directed 
them  to  lay  the  flooring  on  the  thhrd  floor,  di- 
rectly under  the  gangway  aforesaid  between 
the  elevator  and  the  platform.  They  objected 
to  working  there,  and  Schneider  told  Mc- 
Carthy it  was  dangerous  to  work  there,  l>e- 
cause  there  was  no  covering  for  safety  over 
them,  and  the  bricks  were  liable  to  fall  on 
them  and  hurt  them.  McCarthy  answered: 
"If  you  don't  want  to  work  there,  yon  have  to 
pick  up  your  tools  and  go  home.  I  can  hire 
some  other  men."  There  were  a  couple  of 
boards  tielonglng  to  tbe  bricklayers  lying 
there,  and  McCarthy  told  Schneider  and  the 
plaintiff  to  take  them  and  make  a  covering 
as  well  as  they  could,  and  they  did  so.  The 
testimony  showed,  however,  that  it  was  not  a 
sufficient  or  safe  coverbig,  and  that,  while  the 
carpenters  were  at  work  laying  tbe  floor  on 
the  third  story,  In  some  manner  a  wheelbar- 
row loaded  with  bricks  fell  over  or  through 
the  said  gangway,  and  some  of  them  struck 
the  plaintiff  and  injured  him;  and  be  brought 
this  action  for  $10,000  damages  against 
Green.  th6  general  contractor,  Baker,  the 
brick  subcontractor,  and  Seger,  tbe  carpenter 
subcontractor.  Green  and  Baker  answered 
separately  by  a  general  denial  and  a  plea  of 
contributory  negligence.  Seger  made  default 
The  testimony  showed  that  it  was  the  custom 
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for  the  brick  contractor  to  ask  the  general 
contractor  to  put  up  a  covering  for  safety,  to 
keep  bricks  from  falling  and  Injuring  the  car- 
penters who  were  working  on  the  lower 
floors,  and  that  It  was  custom  for  the  general 
contractor  to  do  so.  It  also  appeared  that  Mc- 
Carthy, the  superintendent  or  foreman  for 
Green,  the  general  contractor,  gave  orders  to 
any  or  all  of  the  men,  by  whomsoever  employ- 
ed, as  to  where  they  should  work,  and  they 
were  obliged  to  obey  such  orders.  Vpot  this 
showing  the  circuit  court  sustained  a  demur- 
rer to  the  evidence  as  to  defendants  Green 
and  Baker  on  the  ground  that  there  was  no 
contractual  relation  between  them  and  the 
plaintiff,  and  that  the  relation  of  master  and 
servant  did  not  exist  between  them,  or  either 
of  them,  and  the  plaintiff,  and  that  they  had 
not  violated  any  duty  they  owed  to  the  plain- 
tiff. The  plaintiff  then  took  a  nonsuit  as  to 
all  of  the  defendants,  and,  after  an  unsuc- 
cessful motion  to  set  it  aside,  appealed  to  this 
court 

Virgil  Rule  and  Charles  &  Lackey,  for 
plaintiff.  A.  &  J.  F.  Lee  and  T.  J.  Rowe,  for 
defendants. 

ROBINSON,  J.  (after  stating  the  facts). 
The  petition  bases  a  right  to  recover  against 
Baker  and  Green  upon  the  ground  that  it 
was  their  duty  to  so  carry  on  the  brickwork  as 
not  to  create  a  nuisance  on  the  premises  that 
would  injure  any  person  lawfully  upon  the 
premises,  and  that  they  were  negligent  In  do- 
ing the  brickwork,  which  negligence  caused 
the  hijury  to  the  plaintiff;  and  the  petition 
bases  a  right  to  recover  against  Seger  and 
Green  upon  the  ground  that  it  was  their  duty 
to  furnish  plaintiff  a  reasonably  safe  place  in 
which  to  work,  and  they  failed  to  do  so.  The 
petition  states  that  the  proximate  cause  of 
the  Injury  was  the  negligence  of  one  of  the 
servants  of  the  defendant  Baker  in  letting 
bricks  fall  from  a  wheelbarrow  he  was  wheel- 
ing across  the  gangway  between  the  elevator 
and  the  platform  on  which  the  bricklayers 
were  working.  There  was  no  evidence  intro- 
duced to  show  any  custom  or  duty  that  re- 
quired Baker  to  construct  safe^  coverings 
to  prevent  bricks  falling  upon  the  carpenters 
or  other  workmen  below.  It  is  too  plain  to 
admit  of  serious  discussion  that,  if  such  a 
safety  covering  was  so  manlfestiy  necessary 
to  the  safety  of  the  carpenters  as  to  make  it 
Diligence  for  the  brick  contractor  not  to  con- 
struct It,  the  danger  to  the  carpenters  of 
working  without  such  a  safety  covering  was 
so  obvious  and  imminent  as  to  make  it  con- 
tributory negligence  for  them  to  work  there. 
Hence  if  the  brick  contractor  was  negligent, 
the  carpenters  were  equally  negligent,  and 
therefore  there  could  be  no  recovery  by  any 
of  the  latter  against  the  former.  For  the  law 
is  well  settled  that  one  who  has  failed  to  ex- 
ercise ordinary  care  to  Insure  his  own  safety 
cannot  recover  against  one  who  owed  him 
only  a  duty  of  ordinary  care  to  protect  bim 
from  the  effects  of  his  negligence.  Barton  v. 
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Railroad  Co.,  52  Mo.  263,  14  Am.  Rep.  418; 
Doss  v.  Ralbroad  Co.,  88  Mo.  27,  21  Am.  Rep. 
371;  Carroll  v.  Transit  Co.,  107  Mo.  653^  17 
S.  W.  88&;  O'Donnell  v.  Fatten,  117  Mo.  18, 
22  S.  W.  903.  The  evidence  introduced  by 
the  plaintiff  to  establish  a  custom,  so  far  as 
It  applied  to  the  brick  contractor,  only  tended 
to  show-  that  it  was  his  duty  to  call  upon  the 
general  contractor  to  provide  safety  covers; 
and  there  was  no  evidence  as  to  whether  or 
not  Baker,  the  brick  contractor,  made  any 
such  call  upon  Green,  the  general  contractor; 
and.  In  the  absence  of  affirmative  proof  that 
Baker  did  not  call  upon  Green  to  do  so,  the 
presumption  of  law  is  that  he  did  his  duty, 
and  did  so  call  upon  Green,  and  therefore  the 
plaintiff  failed  to  make  out  a  prima  facie 
case.  But  aside  from  this,  the  testimony  in- 
troduced to  establish  such  a  custom  was  ma- 
terially weakened.  If  not  entirely  nulUfled,  by 
the  testimony  of  the  plaintiff  himself,  who,  lo 
speaking  of  erecting  safety  covers,  said,  "It 
Is  done  according  to  the  specifications."  If 
this  be  true,  then  the  erection  of  such  safety 
covers,  and  who  shall  erect  them,  Is  governed 
by  the  specifications,  and  there  is  no  evidence 
in  this  case  as  to  what  the  specifications  pro- 
vided in  that  respect.  So  that,  so  far  as  de- 
fendant Baker  is  concerned,  the  plaintiff  whol- 
ly tailed  to  make  out  a  case  upon  any  theory 
of  the  law. 

But  it  is  oharged  that  defendants  Green 
and  Seger  are  liable,  because  they  failed  to 
provide  the  plaintiff  with  a  reasonably  safe 
place  in  which  to  work.  There  can  be  no 
doubt  about  the  existence  of  a  rule  of  law  re- 
quiring the  master  to  furnish  the  servant  a 
reasonably  safe  place  In  which  to  do  his 
work,  and  of  the  master's  liability  to  the  serv- 
ant if  he  fails  to  comply  with  this  rule. 
Turner  v.  Haar,  114  Mo.  335,  21  8.  W.  737; 
Herdler  v.  Range  Co.,  136  Mo.  8,  87  S.  W. 
115;  Dayharsh  v.  Railroad  Co.,  108  Mo.  570, 
15  S.  W.  554,  23  Am.  St  Rep.  900.  But  what 
is  meant  by  a  safe  place  has  no  reference  to 
the  patent  or  obvious  safety  or  nnsafety  of 
the  place,  because,  In  the  nature  of  things, 
many  kinds  of  labor  have  to  be  performed 
under  conditions  that  are  relatively  unsafe, 
and  oftentimes  dangerous.  Fugler  v.  Bothe, 
117  Mo.  475,  22  S.  W.  1113;  Steinhauser  v. 
Spraul,  127  Mo.  641,  22  8.  W.  620,  30  8.  W. 
102,  27  L.  a  A.  441.  On  the  other  hand,  the 
servant  la  not  obliged  to  quit  the  service  of 
the  master  because  he  has  failed  to  furnish 
safe  appliances  or  a  safe  place;  and  by  so  re- 
maining in  such  employ  the  servant  does  not 
waive  his  right  to  recover  for  Injuries  received 
in  consequence  of  failure  of  duty  on  the 
master's  part  If  he  reasonably  believed  that 
he  could  use  safely  the  tools  and  appliances, 
or  work  in  the  place  furnished,  by  the  exer- 
cise of  care  and  caution.  Dale  v.  Ralhoad 
Co.,  63  Mo.  466;  Hamilton  v.  Mining  Co.,  106 
Mo.  304,  18  S.  W.  977;  Mahaney  v.  Railroad 
Oa,  106  Mo.  191,  18  8.  W.  895.  On  the  con- 
trary. If  the  appliance  or  place  to  work  fur- 
nished la  ao  obviously  or  glaringly  daogerout 
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thnt  a  person  of  ordinary  prudence  would 
not  have  used  such  appliance  or  worked  la 
such  a  place,  then  the  servant,  by  continuing 
In  the  service,  and  using  sudi  appliance  or 
working  in  such  a  place,  assumes  the  risks 
incident  thereto,  and  the  master  is  not  liable. 
Steiuhauser  v.  Spraul,  114  Mo.  551,  21  S.  W. 
515.  850;  Id.,  127  Mo.  641,  28  S.  W..  (J20,  30 
S.  W.  102,  27  L.  R.  A.  441;  Settle  v.  Railroad 
Oo.,  127  Mo.  336,  80  S.  W.  125,  48  Am.  St 
Rep.  633;  Rains  v.  Railroad  Co.,  71  Mo.  161, 
36  Am.  Rep.  409;  Hamilton  v.  Mining  Oo., 
108  Mo.  364,  18  S.  W.  977;  Boeder  v.  Rail- 
road Co..  100  Mo.  678,  18  S.  W.  714,  18  Am. 
St.  Rep.  724;  Shortel  v.  aty  of  St.  Joseph, 
IM  Mo.  114,  16  S.  W.  387,  24  Am.  St  Rep.  317; 
O'Mellla  V.  Railroad  Co.,  116  Mo.  205,  21  S. 
%V.  503.  In  the  case  at  bar  it  appears  that 
both  plaintiff  and  bis  fellow  workman  Schnei- 
der, who  was  also  his  principal  witness, 
knew  that  it  was  dangerous  to  work  on  the 
third  floor  laying  flooring  while  the  brick- 
layers were  at  work  on  the  fifth  floor,  and 
also  knew  that  the  gangway  from  the  elevat- 
or to  the  platform  where  the  bricklayers 
were  working  was  so  narrow  and  improperly 
constructed  that  bricks  were  liable  to  fall 
upon  them  while  they  were  laying  the  floors 
on  the  floors  below  such  gangway.  Schnei- 
der objected  to  working  there,,  and  told  Mc- 
Carthy, Green's  superintendent,  that  it  was 
dangerous  to  work  there.  McGerthy  answer- 
ed: "If  you  don't  want  to  work  there,  you 
have  to  pldc  up  your  tools  and  go  home.  I 
can  hire  some  other  men."  Here  was  a  di- 
rect statement  by  the  servants  that  the  dan- 
ger was  glaring,  obvious,  and  imminent  and 
an  implied  admission  by  the  master  that  such 
was  the  case,  with  the  alternative  present- 
ed by  the  master  to  the  servants  to  go  on 
and  assume  the  risk,  or  to  quit  the  employ. 
And  the  servants  elected  to  assume  the  risk. 
In  addition,  the  testimony  discloses  that  the 
master  told  the  ^rvonts  there  were  a  couide 
of  boards  lying  there,  and  that  they  could 
use  them  to  "make  a  covering  as  wdl  as  we 
could,"  and  that  they  did  so.  There  was  no 
assurance  of  safety  by  the  master,  there  was 
no  promise  to  protect  against  the  imminent 
and  obvious  danger,  there  was  no  opinion 
expressed  that  by  the  use  of  the  two  boards 
the  place  could  be  rendered  safe,  but  there 
was  the  emphatic  statement  by  the  master 
that  if  the  servants  did  not  want  to  work 
there,  they  could  pick  up  their  tools  and  go 
home.  It  would  be  hard  to  conceive  a  case 
where  the  risk  was  not  more  completdy  and 
knowingly  assumed  by  a  servant  than  is  pre- 
sented by  the  facts  in  this  case.  The  acci- 
dent to  the  plaintiff  is  greatly  to  be  deplwed, 
but  no  liability  has  been  established  on  the 
part  of  defendants  Baker  or  Green;  and  we 
are  not  concerned  now  with  defendant  Seger, 
because  he  made  default  and  the  nonsuit  as 
to  him  was  therefore  voluntary. 

The  Judgment  of  the  circuit  court  was  for 
the  right  parties,  and  It  is  affirmed.  All 
concur,  except  VALLIANT,  J.,  not  sitting. 


BOUSB  ▼.  CATON  et  aL 

(Supreme  Court  of  Mlsaouri,  Division  No.  1. 

March  29,  1902.) 

HOMESTEAD— OCCDPANCY—TITl.H   IN   WIFE — 
SEPARATE  HOMESTEADS— FRAUDU- 

.  LENT  CONVEYANCE. 

^  1.  That  land  purchased  for  a  homestead  and 
used  as  such  was  taken  in  the  wife's  name  does 
not  render  it  not  a  homestead  iu  law. 

2.  Where  one  removes  from  land  occupied  as 
a  homestead  and  so  occupies  other  land,  bat 
subsequently  returns  to  the  former  land,  it 
thereafter  has  no  homestead  character,  _  a» 
against  creditors  whose  rights  were  acquired 
while  the  land  was  unoccupied. 

3.  A  husband  and  wife  while  living  together 
cannot  each  have  a  separate  homestead  at  the 
same  time. 

4.  A  landowner  conveyed  to  another,  who 
conveyed  to  the  owner's  wife  and  children,  but 
the  deeds  were  not  recorded,  and  the  land  was 
sold  under  attachment  against  the  owner  by  a 
subsequent  creditor,  who  purchased  at  the  sale, 
the  amount  of  his  bid  less  costs  being  credited 
on  the  execution.  Held,  that  a  contention  that 
the  purchaser,  having  given  no  new  considera- 
tion, was  charged  with  uotice  of  all  infirmities, 
and  that  the  deed  of  the  owner  was  good  as 
against  him,  was  of  no  avail,  -^e  deeds  not  hsT- 
ing  been  given  in  good  faith.  V 

Error  to  circuit  court  Lmn  county;  John 
P.  Butler,  Judge. 

Suit  by  J.  W.  Rouse  against  Harry  L.  Ca- 
ton  and  others.  From  a  decree  for  plaintlfT, 
defendants  bring  error.    Affirmed. 

Lander  &  Lander,  for  plahitiffs  In  error. 
A.  W.  MulUos,  for  defendant  In  «ror. 

BRACE,  P.  J.  The  defendants  In  this  case 
are  Luke  T.  Caton  and  his  two  sons,  Leo  T. 
Caton  and  Harry  L.  Caton.  By  deed  dated 
August  26,  1896,  acknowledged  September 
6,  1895,  and  recorded  on  the  20th  of  July, 
1806,  the  said  Luke  T.  Caton  and  wife  con- 
veyed to  the  said  Leo  T.  Caton  and  Harry 
L.  Caton  the  E.  ^  of  the  S.  E.  ^  and  the  S. 
W.  %  of  the  S.  E.  %  of  section  16,  and  the  N. 
E.  ^  of  section  21,  in  township  68,  range  18, 
In  Linn  county,  containing  280  acres.  On  the 
23d  of  July,  1£96,  the  plaintiff,  J.  W.  Rouse, 
instituted  a  suit  by  attachment  in  the  cir- 
cuit court  of  said  county  against  the  said  de- 
fendant Luke  T.  Caton,  which  was  duly  lev- 
ied on  said  lands,  and  which  was  thereafter 
duly  sustained,  and  therein,  on  the  26th  of 
April,  1807,  the  plaintiff  obtained  Judgmoit 
against  the  said  Luke  T.  Caton  in  the  sum  of 
$4,600.57  and  costs.  In  pursuance  of  an  exe- 
cution issued  on  this  Judgment  the  said  real 
estate  was  duly  sold,  and  the  plaintiff  be- 
came the  purchaser  thereof  for  the  sum  of 
$2,000,  received  a  sheriflTs  deed  therefor,  and 
thereafter  instituted  this  suit 

The  petition  is  In  two  counts,— the  first  In 
the  nature  of  a  bill  in  equity  to  set  aside  said 
deed  of  Lnke  T.  Oaton,  of  date  August  26. 
1806,  on  the  ground  that  It  was  made  with- 
out consideration,  and  for  the  purpose  of 
hindering,  delaying,  and  defrauding  his  cred- 
itors, and  the  second  in  ejectment,  to  recover 
possession  of  the  premises.  The  finding  oo 
both  counts  was  in  favw  of  the  plaintiff,  and. 
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defendants'  motion  for  rehearing  and  new 
trial  having  been  overruled,  they  bring  tbs 
case  here  by  writ  of  error. 

The  facts  of  this  case,  so  far  as  they  can 
be  made  out  from  the  Imperfect  transcript  of 
plaintiffs  In  error,  which  contains  but  a  frag- 
ment of  the  evidence,  eked  out  by  that  of  the 
defendant  in  error,  seem  to  be  about  as  fol- 
lows:   In  18U0  Lnke  T.  Caton  was  the  owner 
of  the   2S0  acres   of  land   in   controTersy. 
which,   In  connection  with   another  40-acre 
tract,  the  title  to  which  was  In  his  wife;  con- 
stituted his  home  place,  on  which  he  resided 
with  his  family.    He  owned  other  lands  and 
a  one-half  Interest  In  a  saloon  In  the  town 
of  Bucklln,  some  two  or  three  miles  distant 
from  hla  home  farm,  and  some  personal  prop- 
erty.    He  was  then   In   comfortable  clrcnm- 
stances,  and  entirely  solvent    In  the  fall  of 
that  year  he  and  his  wife  signed  and  ac- 
luiowledged  a  deed  conveying  the  borne  farm  < 
to  one  John  C.  Whlttaker,  and  a  few  days 
thereafter  the  said  Whlttaker  signed  and  ac- 
knowledged a  deed  conveying  said  premises 
to  Fannie  Caton,  the  wife  of  the  said  Lnke 
T.  Caton,  and  his  two  sons,  Leo  T.  Caton 
and   Harry   L.    Caton.    These   deeds    were 
never  recorded,  and  remained  In  the  posses- 
sion or  nnder  the  control  of  the  said  Luke  T, 
and  his  wife  from  the  time  they  were  so  sign- 
ed until  they  were  produced  on  the  trial  of 
this  cause.    At  the  time  these  deeds  were  so 
signed  and  acknowledged  bis  son  Leo  was 
aged  about  20  years,  and  bis  son  Harry  was 
about  9  years  old.    It  Is  conceded  that  these 
deeds   were   without  valuable   consideration. 
As  counsel  for  defendants  say  In  their  brief, 
"This   roundabout  transaction   was  only  to 
avoid  a  direct  conveyance  to  the  wife."    Aft- 
erwards the  deed  In  controversy,  conveying 
the  280  acres  aforesaid  to  the  said  Leo  T. 
and  Harry  L.  Caton,  was  signed  by  the  said 
Luke  T.  Caton  and  wife,  and  acknowledged 
on   the  5th  day  of  September,   1896.    This 
deed  was  also  without  any  valuable  consider- 
ation, and  remained  in  the  poBsesslon  and 
nnder  the  control  of  the  said  Lnke  T.  and 
his  wife  until  It  was  filed  for  record  on  the 
20th  of  July,  1866.    Up  to  the  time  of  the 
filing  of  this  deed  for  record  Luke  T.  Caton 
always  claimed  and  treated  this  land  as  his 
own,  gave  It  In  to  the  assessor,  paid  the  taxes 
on  it,  and  Incumbered  It  by  mortgage,  and 
was   considered  by  every  one  dealing  with 
him  as  its  owner,  and  neither  Leo  T.  nor 
Harry  L.  ever  made  any  claim  of  ownership 
to  It.     In  the  spring  of  18»1  Luke  T.  Caton, 
with  bis  family,  except  his  son  Leo,  moved 
from  bis  home  farm  to  the  town  of  Bucklln, 
distant  two  or  three  miles  therefrom,  where 
he  and  bis  family  continued  thereafter  to 
reside  until  about  the  middle  of  May,  1897, 
when  tbey  moved  back  to  the  home  farm. 
In  tbe  meantime  Leo  was  left  In  charge  of 
the  farm.  Its.  stock,  and  equipment  with  the 
understanding  between  him  and  bis  father 
that  he  should  run  the  place,  and  if  anything 
was  made  In  operating  it  he  should  have  half 


the  profits.  On  removing  to  Bucklln,  Luke 
T.  Caton  purchased  an  interest  In  a  flouring 
mill  in  operation  there  and  other  property, 
and,  after  renting  for  a  short  time,  purchased 
a  dwelling  house  and  lot  on  tbe  3d  of  Au- 
gust, 1891,  Into  which  he  then  moved  with 
his  family,  and  where  thereafter  they  contin- 
ued to  reside  until  about  tbe  middle  of  !Vlay, 
1897,  when  he  returned  to  the  farm.  Tbe 
purchase  money  for  this  homestead  was  paid 
by  Luke  T.  Caton,  but  the  deed  was  taken 
In  the  name  of  his  wife,  and  duly  recorded 
December  16,  1893.  Thus  the  said  Luke  T. 
Caton  continued  living  with  his  family  In 
this  homestead  in  Bucklln,  carrying  on  his 
farming,  milling,  and  saloon  'business,  from 
the  spring  of  1891  until  the  fall  of  1895,  dur- 
ing which  time  he  incurred  an  indebtedness 
in  excess  of  the  value  of  all  bis  property, 
and  became  insolvent  It  was  under  these 
circumstances  that  tbe  deed  In  question  was 
thereafter  made.  The  plaintiff's  debt  was 
one  of  the  many  Incurred  by  him  during  this 
period  on  the  faith  of  his  ownership  of  this 
280  acres  of  land  In  question,  and  other 
lands,  as  shown  by  the  records.  No  error 
Is  assigned  upon  any  action  of  the  court  In 
the  trial  of  the  case.  But  a  reversal  of  the 
decree  and  Judgment'Is  urged  on  the  ground: 
First  That  Luke  T.  Caton  had  a  homestead 
In  this  land  which  was  not  set  off  to  him 
before  the  sale  under  the  execution,  hence 
imder  the  rulings  of  this  court  in  Macke  v. 
Byrd,  131  Mo.  682,  33  8.  W.  448,  52  Am. 
St  Rep.  649,  Ra*liff  v.  Graves,  132  Mo.  76, 
33  S.  W.  450,  and  Creech  v.  ChUders,  156  Mo. 
338,  56  S.  W.  1106,  the  sale  was  void.  This 
contention  Is  not  tenable.  At  the  time  when 
the  Indebtedness  of  Lnke  T.  Caton  to  the 
plaintiff  was  incurred,  when  he  was  sued 
thereon  by  attachment  and  the  writ  levied 
on  the  premises,  and  even  when  Judgment 
therein  was  rendered  against  him,  he  was 
living  with  his  family  on  his  homestead  in  the 
town  of  Bucklln.  This  was  UMie  the  less  his 
homestead  (as  he  declared  he  Intended  It  to 
be  at  the  time  he  purchased  It)  because  he 
took  tbe  deed  thereto  In  his  wife's  name. 
"While  he  continued  to  own  the  farm  of  which 
the  280  acres  sold  under  execution  was  a 
part  and  in  which  he  formerly  had  a  home- 
stead, he  had  abandoned  It  as  a  homestead 
In  1891,  and  as  against  tbe  rights  which  had 
accrued  to  tbe  plaintiff  after  that  time,  and 
before  his  return  to  It  In  1897,  he  had  no 
homestead  right  therein.  It  requires  both 
ownership  and  occupancy  to  constitute  a 
homestead,  and  no  head  of  a  family  can 
have  two  homesteads  at  the  same  time;  nei- 
ther can  husband  and  wife,  while  living  to- 
gether, each  have  a  separate  homestead  at  tbe 
same  time.  Thomp.  Homest  &  Ex.  |{  225, 
246,  246;  Freem.  Ex'ns,  §  248;  15  Am.  & 
Eng.  Enc.  Law,  pp.  566,  575,  602;  Associa- 
tion V.  Howard,  150  Mo.  445,  61  S.  W.  10i6; 
Peake  v.  Cameron,  102  Mo.  568,  16  S.  W.  70; 
Kendall  v.  Powers,  96  Mo.  142,  8  S.  W.  793, 
8  Am.  St  Bep.  320;    Bunn  T.  Lindsay,  96 
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Mo.  250,  7  S.  W.  473,  6  Am.  St.  Rep.  48; 
Plnnegan  v.  PrlndevUle,.  83  Mo.  517.  Second. 
Th&t,  as  the  amoont  plaintiff  bid  at  the  sale, 
less  the  costs,  was  credited  on  the  execution, 
and  no -new  consideration  passed,  the  plaintiff 
was  not  an  innocent  purchaser,  but  took  his 
title  subject  to  all  inflrmitles.  The  rale  of 
caveat  emptor  applies,  and  the  unrecorded 
deeds  conveying  the  280  acres  by  Luke  T. 
Gaton  and  wife  to  Whlttaker,  and  from  Whit- 
taker  to  Luke  T.  Caton's  wUe,  and  bis  sons 
Leo  and  Harry  Caton,  in  1890,  when  Luke 
T.  Caton  was  entirely  solvent,  stand  good 
and  valid  as  against  the  plaintiff.  This  is 
an  attempt  to  protect  one  fraud  by  another. 
It  is  true  that.  If  the  deeds  of  1890  had  been 
delivered  and  recorded  when  they  were  sign- 
ed and  acknowledged,  they  would  have  vest- 
ed Lake  T.  Caton's  title  In  the  grantees  there- 
in named  as  against  subsequent  creditors. 
But  these  deeds  were  never  in  good  faith  de- 
livered for  the  purpose  of  vesting  title  in 
such  grantees,  but  ever  remained  either  in  the 
possession  or  under  the  dominion  and  control 
of  Luke  T.  Caton  from  the  day  of  their  date 
nntll  they  were  produced  on  the  trial  of  this 
cause,  until  which  time  neither  plaintiff  nor 
any  other  of  his  creditors  had  any  notice 
of  their  existence,  and'  were  purposely  kept 
off  the  records,  whereby  he  waa  enabled,  on 
the  faith  of  his  ownership  of  these  and  other 
lands,  to  incur  the  very  indebtedness  which 
he  now  seeks  to  defeat  by  them.  They  were 
fraudulent  and  void  as  to  plaintiff,  and  as  to 
such  creditors  passed  no  title  as  against  the 
plaintiff,  and  the  court  committed  no  error 
in  vesting  the  title  in  the  plaintiff  and  In 
awarding  him  the  possession  of  the  prem- 
ises. 

The  decree  and  Judgment  of  the  circuit 
court  will  therefore  be  affirmed.    All  concur. 


STATE  ex  rel.  WABASH  B.  CO.  t.  BLAND 

et  al. 
(Supreme  Court  of  Missouri.    March  19,  1902.) 

CERTIORARI— FEDERAL.  QUESTION— CARRIERr- 
PAYMENT  OF  DUTIES— SUBROGA- 
TION TO  LIEN. 

Goods  shipped  in  bond  from  Japan  to  St. 
Louis,  with  freight  paid  to  destination,  were, 
through  fault  of  a  railroad  company,  sent  first 
to  St.  Paul,  where  the  groods  were  opened  and 
assessed,  and  duties  paid  by  the  conuectiDg 
railroad.  When  tlie  goods  reached  St.  Louis 
the  consignee  refused  to  pay  such  sum  to  the 
railroad  company  until  he  bad  inspected  the 
goods, — the  box  ahowing  that  they  had  been 
opened, — and,  on  the  company  refusing  such 
inspection,  replevied  the  goods,  and  recovered 
judgment  in  the  trial  court^  which  was  afiSrmed 
by  the  St.  Louis  court  of  appeals.  The  de- 
fendant then  applied  for  certiorari,  claiming 
that  under  Rev.  St.  U.  S.  {{  3100,  3102,  and  1 
Supp.  Rev.  St.  U.  S.  1891,  pp.  204,  540,  regu- 
lating the  importation  of  goods  in  bond,  aud 
providing  ports  to  which  importation  may  be 
BO  made,  it  was  entitled  to  subrogation  to  the 
lien  of  the  government  for  the  duties  so  paid, 
and  that  such  court  of  appeals  had  no  jurisdic- 
tion over  such  question.  Held,  that  such  stat- 
ntes  give  no  such  right,  aud  that  no  federal 


question,  or  other  question  not  within  the  juris- 
diction of  the  court  of  appeals,  was  raised  in 
tile  replevin  action,  and  hence  the  case  was  not 
reviewable  by  the  supreme  court  by  certiorari. 

In  banc.  Proceeding  by  certiorari  by  the 
state,  on  the  relation  of  the  Wabash  Railroad 
Company,  against  O.  O.  Bland  and  others,  to 
review  the  decision  of  the  St  Louis  court 
of  appeals  in  the  action  of  Charles  E. 
Pearce  against  the  relator.  Writ  of  cer- 
tiorari quashed. 

This  is  an  original  proceeding,  by  cer- 
tiorari, whereby  the  cause  of  Charles  E. 
Pearce  against  the  Wabash  Railroad  Com- 
pany was  removed  from  the  St  Louis  court 
of  appeals  to  this  court  after  final  Judg- 
ment In  that  court  In  favor  of  the  plain- 
tiff. The  petition  for  the  writ  of  certiorari 
was  based  upon  the  allegation  that  the  St 
Louis  court  of  appeals  had  exceeded  Its  Ju- 
>  risdiction,  or  was  without  Jurisdiction  be- 
cause "the  validity  of  a  treaty  or  statute 
of,  or  authority  exercised  under  the  Unit- 
ed States,  Is  drawn  in  question"  in  the  case 
of  Pearce  against  the  railroad,  aforesaid, 
and  that  the  defendant  in  that  case  had  in- 
voked and  been  denied  the  protection  of 
such  federal  statute  or  authority.  And  it 
was  upon  this  showing  and  claim  that  the 
writ  of  certiorari  was  issued.  The  record  in 
the  case  of  Pearce  against  the  relator,  certified 
to  this  court  imder  said  writ  presents  this 
state  of  facts:  Pearce  shipped  four  boxes 
of  curios,  of  the  value  of  $1,000,  from  Yoko- 
hama, Japan,  to  Wilfred  Schade  &  Co.,  at 
St  Louis,  In  bond,  by  the  Canadian  Pacific 
Itallway  Company,  prepaying  the  freight 
The  port  of  entry  specified  in  the  clearance 
certificate  of  the  United  States  deputy  con- 
sul general  was  St  Louis,  who-e  the  duties 
were  to  be  paid.  The  goods  were  carried 
by  said  railroad  company,  on  the  steamer 
Empress  of  China,  from  Yokohama  to  Van- 
couver, British  Columbia.  There  the  said 
railroad  placed  than  in  a  properly  bonded 
car  on  its  road,  and  consigned  these  goods, 
with  others,  to:  "F.  Jones,  St  Paul.  For 
Wilfred  Schade  &  Co.,  St  Louis."  Tbat 
railroad  transported  said  goods  over  its  own 
road  and  over  its  connecting  road,  the  Min- 
neapolis, St  Paul  &  Sault  Ste.  Marie  Bail- 
way,  to  St  Paul.  At  St  Paul  the  United 
States  custom'  officers  opened  the  goods,  as- 
sessed the  Import  duties  at  $264.31,  and  re- 
packed the  goods.  The  Minneapolis,  St 
Paul  &  Sault  Ste.  Marie  Railway  paid  said 
duties,  and  then  turned  over  the  goods,  out 
of  bond,  to  the  Chicago,  Milwaukee  &  St 
Paul  Bailway  Company,  for  transportation 
to  St  Louis,  and  collected  from  that  railway 
the  duties  it  bad  paid.  The  Chicago,  Mil- 
waukee &  St  Paul  Bailway  Company  trans- 
I)orted  the  goods  to  Given,  Iowa,  and  there 
delivered  them  to  the  Wabash  Railroad 
Company,  to  be  by  it  transported  to  St 
Louis.  That  company  transported  them  to 
St  Louis.  Schade  &  Co.  had  assigned  the 
bill  of  lading  to  the  real  owner,  Pearce:  and 
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when  the  guods  reached  St  Louis  the  Wa- 
bash Company  refused  to  deliver  the  goods 
to  Pearce  unless  he  would  first  pay  the 
$2C4.31  duties,  which  the  Wabash  then 
thought  were  simply  advanced  charges,  but 
which  it  ascertained,  before  it  paid  it,  was 
the  duty  on  the  goods,  and  $1.24  freight 
Pearce  noticed  that  the  boxes  had  been 
opened,  and  refused  to  pay  anything  unless 
he  was  allowed  to  first  examine  them  and 
see  their  condition;  prourlslng,  however,  if 
they  wwe  Intact  and  in  good  order,  to  pay 
said  duly  and  freight.  The  railroad  re- 
fused to  permit  such  an  inspection,  or  to  de- 
liver the  goods  until  the  charges  were  paid, 
and  thereupon  Pearce  instituted  a  replevin 
suit  against  the  railroad  and  secured  pos- 
session of  the  goods.  He  then  ascertained 
that  some  of  the  goods  were  missing,  and 
others  damaged;  his  total  loss  being  stated 
to  be  over  |300.  The  answer  of  the  rail- 
road sets  up  these  facts,  and  alleges  that 
it  was  necessary  to  pay  the  duty  in  St 
Paul  In  order  to  complete  the  transporta- 
tion, and  asks  that  it  be  subrogated  to  the 
right  of  the  United  States  government  In 
respect  to  said  dnty,  and  that  it  be  decreed 
an  equitable  lien  on  the  goods  therefor. 
The  reply  claims  that  the  goods  were  ship- 
ped in  bond,  and  that  St.  Louis  was  the 
port  of  entry,  and  that  the  goods  would 
never  have  been  unpacked  or  damaged,  and 
no  dut.v  would  have  been  collected  or  de- 
manded by  the  United  States  anywhere  un- 
til the  goods  arrived  in  St.  Louis,  if  it  had 
not  been  for  the  wrongful  act  of  the 
Canadian  road,  at  Vancouver,  in  changing 
the  destination  from  St  Louis  to  St  Paul, 
and  that  such  conduct  amounted  to  a  con- 
version, and  hence  the  Wabash  (and  no 
other)  road  was  authorized  to  pay  any  such 
Imiwrt  duty,  and  that  the  freight  was  pre- 
paid, and  hence  the  charge  of  $1.24  was  un- 
lawful. The  plaintiff  obtained  Judgment  in 
the  circuit  court  The  railroad  appealed 
to  the  St  Louis  court  of  appeals,  where 
two  hearings  wn«  had.  The  first  decision 
was  unanimous  in  favor  of  the  plaintiff. 
Upon  a  rehearing  being  granted,  the  ma- 
jority again  decided  in  favor  of  the  plaintiff. 
The  court  refused  to  certify  the  case  to 
thla  court  and  the  dissenting  Judge  Joined 
in  that  refusal.  Then  this  writ  of  certiorari 
was  issued.  The  plaintiff,  Pearce,  moves 
to  quash  the  writ  on  the  ground  that  no  fed- 
eral right  has  been  denied  the  relator. 

Geo.  B.  Orover,  for  relator.  Ohas.  K  Pearce 
and  E.  C.  Kehr,  for  respondents. 

MARSHALL,  J.  (after  stating  the  facts). 
The  contention  of  the  relator  is  that,  under 
the  statutes  of  the  United  States,  it  is  sub- 
rogated to  the  rights  of  the  United  States, 
and  has  a  lien  upon  the  goods  for  the  im- 
port duties  that  were  paid  by  its  connecting 
road  In  St  Paul.  It  is  claimed  that  sections 
8100,  S102,  Bev.  St  U.  S.  (2d  Ed.)  1878,  and 
1  Snpp.  Bev.  St  U.  S.  1891,  pp.  294,  S40,  give 


this  right  of  subrogation.  An  examination 
of  these  statutes  falls  to  siu>port  this  con- 
tention. There  is  not  a  word  in  any  of  them, 
and  there  la  nothing  in  the  context,  spirit 
or  purpose  of  any  of  them,  that  gives  coun- 
tenance or  color  to  the  contention.  On  the 
contra^,  they  provide  a  method  whereby 
goods  may  be  imported  into  the  United  States 
from  foreign  countries  in  bond,  and  trahs- 
mitied  to  Interloir  ports  of  entry,  so  that  they 
will  not  have  to  be  opened  or  examined,  or 
the  duties  collected,  at  the  first  p<^  of  ar- 
rival, but  only  a  record  kept  at  such  port  of 
arrival  of  the  fact,  and  the  Inspection  and 
assessment  and  collection  of  the  duty  be 
made  at  the  Interior  port  of  entry.  The 
whole  scheme  contemplates  that  nothing  such 
as  happened  in  this  case  shall  occur.  In- 
stead of  covering  or  embracing  any  idea 
that  the  carrier  shall  pay  the  import  duty 
at  any  point  or  at  any  time,  the  method 
provided  by  the  statute  is  that,  when  the 
goods  arrive  at  the  port  of  entry  specified 
In  the  manifest  or  clearance  certificate,  they 
shall  be  turned  over  to  the  governmental 
officers,  and  the  consignee  shall  pay  the  duty 
to  the  government  This  being  the  law,  and 
this  the  state  of  facts  presented  by  the  rec- 
ord certified,  to  this  court  it  follows  that  no 
statute  of,  or  authority  exercised  under,  the 
United  States,  is  drawn  in  question  In  the 
case  of  Pearce  against  the  Wabash  Bail- 
road  Company;  that  the  laws  of  the  United 
States  do  not  contemplate  that  the  carrier 
shall  pay  the  import  duties  at  all,  at  any 
time  or  place,  but  that  they  shall  be  paid  at 
the  port  of  entry  by  the  consignee;  and  that 
no  right  of  subrogation  to  the  right  or  lien 
of  the  United  States  Is  ccmferred,  either  ex- 
pressly or  impliedly,  by  the  laws  of  the 
United  States,  upon  a  carrier,  or  upon  any 
one  else.  It  also  follows  that  Ho  such  right 
was  asserted  by  the  defendant  in  the  circuit 
court  by  its  pleadings,  but  that  the  right  of 
subrogation  asserted  hi  its  answer  Is  an  al- 
leged equitable  right  of  aubrogatiim,  and  not 
a  legal  or  equitable  right  conferred  by  the 
statutes  of  the  United  States.  The  right  of 
the  government  of  the  United  States  to  In- 
spect to  prevent  frauds  on  the  revenue,  at 
any  point  In  transit  is  reserved  by  section 
3102,  Ilev.  St  U.  S.  1878;  but  no  such  ques- 
tion is  present  in  this  case,  as  no  such  in- 
spection for  such  a  purpose  was  mode  in  this 
case.  The  case  resolves  Itself,  thai.  Into 
this:  No  federal  protection  has  been  invok- 
ed, abd  denied  to  the  defendant  by  the  lower 
courts.  The  case  does  not  fall  within  the 
appellate  Jurisdiction  of  this  iconrt  The 
question  involved  Is  a  simple  questiMi  of  the 
right  of  subrogation  in  equity.  The  St  Louis 
I  court  of  appeals  has  final  appellate  Jurisdic- 
tion In  such  cases,  where  the  amount  involv- 
ed does  not  confer  Jurisdiction  upon  this 
conrt  and  anch  is  taot  the  case  here.  Is, 
this,  then,  a  proper  case  for  the  exercise  of 
the  original  and  superintending  Jurisdiction 
of  this  court  over  all  inferior  courts  of  rec- 
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ord.  by  the  use  of  the  writ  of  certiorari,  un- 
der section  12,  art  6,  Const  Mo.?  If  It  la, 
then  any  litigant  who  loses  In  any  ordinary 
action.  Involving  no  federal  or  constitutional 
right,  would  have  a  right  to  have  the  de- 
cision of  any  court  reviewed  by  certiorari. 
The  writ  of  certiorari  never  was  intended  to 
perform  such  functions.  It  reaches  only 
questions  of  Jurisdiction.  It  does  not  deal 
with  the  merits  of  controversies  between  the 
litigants.  It  acts  upon  Judicial  bodies  and 
their  proceedings,  not  upon  private  contro- 
versies. For  these  reasons.  It  is  beyond  dis- 
pute that  the  writ  of  certiorari  was  issued 
In  this  case  upon  a  misconception  of  the 
questions  presented  to,  and  decided  by,  the 
St  Louis  court  of  appeals,  and  hence  that 
the  motion  to  quash  the  writ  should  be  sus- 
tained. Under  these  conditions,  it  would  be 
Improper  to  consider  the  merits  of  the  case 
of  Pearce  against  the  Wabash  Railroad  Com- 
pany at  all. 

The  writ  of  certiorari  is  therefore  quashed. 
All  concur. 


AXDRU8  et  al.  v.  FIDELITY  MUT.  LIPB 

INS.  ASS'N. 
(Supreme  Court  of  Missouri.    March  19,  1902.) 

LIFE  INSURANCE— liAPaB  FOR  NONPAYMENT- 
WAIVER— PROOF  —  FL,BADINOS  —  PRACTICE  — 
CONSTITDTIONAL  LAW— CLASS  LBOISLATIOM 
-PERFORMANCE  OF  CONTRACT— NONJOIN- 
DER OF  PLAINTIFFS  —  WAIVER  OF  OBJEC- 
TION-ESTOPPEL —  BENEFICIARIES  —  SEPAR- 
ABLE INTERESTS. 

1.  The  practice  In  the  state  courts,  of  allow- 
ing plaintiCT  In  au  action  on  an  insurance  policy 
to  prove  a  waiver  of  the  terms  thereof  without 
alleging  such  waiver  in  his  petition,  is  not  re- 
puKDnut  to  the  fourteenth  amendment  of  the 
federal  conatitntion,  as  a  discrimination  against 
insurance  companies;  such  companies  being  a 
proper  subject  for  classification  m  this  regard, 
and  the  practice  applying  equally  to  all  such 
'Companies. 

2.  A  life  insurance  policy  provided  that  it 
should  lapse  upon  nonpayment  of  any  premium, 
but  that  by  payment  in  a  certain  time  after 
such  lapse,  and  furnishing  a  health  certificate, 
the  policy  might  be  reinstated.  Fourteen  pre- 
miums were  paid, — four  at  maturity,  five  be- 
fore, and  five  after, — a  health  certificate  being 
required  in  only  one  case.  The  premiums  were 
collected  by  drafts  through  a  bank,  the  com- 
pany notifying  insured  when  the  drafts  were 
drawn,  but  no  notice  of  the  draft  for  the  last 
premium  was  given,  and  it  was  not  paid  until 
M  days  after  maturity.  The  company  notified 
insured  that  a  healtii  certificate  would  be  re- 
quired, but  retained  the  payment,  ^ving  a  re-  ] 
ceipt  reciting  that  the  policy  would  not  be  re-  ' 
instated  until  the  health  certificate  was  fur- 
nished.    It  was  the  custom  of  the  company  to 

five  such  receipts  for  payments  after  maturity, 
ut  the  policies  were  not  in  fact  marlted 
"lapsed"  in  such  cases,  and  the  policy  sued  on 
was  never  so  marlced.  Insured  died  a  few 
days  after  the  last  payment,  and  upon  notice 
of  the  loss  the  company  gave  instructions  as  to 
how  to  make  proof  thereof,  but  a  month  there- 
after offered  to  return  the  last  premium,  claim- 
ing the  policy  forfeited.  Held,  that  the  evi- 
dence was  sufficient  to  sustain  a  verdict  based 
upon  a  waiver  of  the  forfeiture. 

3.  A  petition  in  an  action  on  a  life  insurance 
policy,  alleging  that  immediately  after  death 
of  insured  plaintiffs  gave  defendant  due  notice 
and  proof  of  the  death,  and  performed  all  the 


other  requiremeuts  of  the  contract  waa  not 
snbject  to  the  objection  that  it  did  not  sufB- 
ciently  allege  performance,  where  no  such  ob- 
jection was  taken  below,  either  before  verdict 
or  by  motion  in  arrest  of  judgment. 

4.  Where  an  insurance  company,  on  receiving 
notice  of  a  loss  under  a  life  policy  payable  tu 
two  persons  if  they  survived  the  insured,  but 
one  of  whom  died  before  the  loss,  instructed  the 
living  beneficiary  and  insured's  administrator 
that  the  interest  of  the  dead  beneficiary  re- 
verted to  the  estate  of  the  insured,  and  proof 
of  loss  should  be  made  by  the  living  beneficiary 
and  the  administrator  of  the  insured,  it  could 
nut  object,  in  a  suit  on  tlie  policy,  that  the  ad- 
ministrator of  the  deceased  beneficiary  was  not 
a  party  plaintiff. 

D.  Where  a  lite  insnrance  policy  payable  to 
two  beneficiaries  provided  that  if  they  died  be- 
fore the  insured  the  benefits  should  go  to  the 
legal  representatives  of  the  insured,  and  one 
of  the  Denefidaries  died  before  insured,  on 
death  of  insured  the  interest  of  the  dead  benefi- 
ciary passed  to  the  legal  representatives  of  the 
Insured,  and  that  of  the  surviving  beneficiary 
remained  in  him. 

In  banc.  Appeal  from  circuit  court  Jack- 
son county;  John  W.  Beebe,  Special  Judge. 

Action  by  Y.  R.  Andrus  and  others  against 
the  Fidelity  Mutual  Life  Insuiance  Associa- 
tion. BYom  a  Judgment  in  favor  of  plaintiffs, 
defendant  appeals,    Afflnoed.      ..^.^r-^     -    *; 

This  is  an  action  upon  a  policy  of  insur- 
ance for  $2,000  Issued  by  the  defendant  on 
November  22,  1892,  upon  the  life  of  Laura  B. 
Andrus,  payable  to  her  mother  and  ber  son, 
with  a  proviso  that  if  she  survived  the  bene- 
ficiaries the  policy  should  be  payable  to  her 
legal  representatives.  The  assured  died  on 
December  20,  1898,  and  her  son  survived  her, 
but  her  mother  had  died  previously.  The  suit 
Is  by  the  executor  of  her  estate  and  her  minor 
son  by  his  guardian  and  curator.  The  plain- 
tiffs obtained  Judgment  in  the  circuit  court 
and  the  defendant  appealed.  This  court  has 
Jurisdiction  because  the  defendant  Invoked  in 
the  lower  court  the  protection  of  the  four- 
teenth amendment  to  the  constitution  of  the 
United  States,  and  that  court  held  that  the 
defendant  was  not  denied  the  protection  of 
the  federal  constitution  by  Its  proceedings 
and  Judgment  In  this  case.  The  case  made 
is  this:  On  November  22,  1892,  the  defend- 
ant Issued  its  said  policy.  By  Its  terms  the 
insured  was  required  to  pay  semiannual  pre- 
miums of  $19  on  May  22d  and  Novemlier  22d 
of  each  year,  and  it  was  stipulated  that  a 
failure  to  pay  the  same  at  such  ttmes  should 
cause  a  forfeiture  of  the  policy,  and  that  no 
agent  had  a  right  to  extend  the  time  of  pay- 
ment of  the  premiums,  but  tliat «»  they  were 
paid  after  the  required  times  the  iwllcy  could 
only  be  reinstated  with  the  approval  of  one 
of  the  medical  directors  and  of  the  president 
of  the  company,  and  then  only  upon  appli- 
cation of  the  assured,  containing  a  statement 
that  the  assured  is  In  good  health,  and  of  any 
medical  treatment  or  advice  and  of  any  sick- 
ness or  complaint  the  assured  may  have  bad 
since  the  issuing  of  the  policy,  and  that  the 
acceptance  of  any  premium  on  a  defaulted 
policy  from  one  who  had  not  been  reinstated- 
as  aforesaid  shoukl  uol  be  a  recognition  of 
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tbe  policy,  but  It  should  remain  null  and 
roid  until  the  assured  was  reinstated  In  the 
manner  above  set  forth.  The  petition,  after 
setting  out  the  character  of  the  parties  and 
the  Issuance  and  terms  of  the  policy,  tbe 
death  of  the  assured  and  her  mother,  avers 
"that  Immediately  after  the  death  of  the  said 
I^aora  B.  Andrus,  as  aforesaid,  the  plalntifFs 
herein  gave  the  defendant  due  notice  and 
proof  of  the  said  death,  and  duly  and  faith- 
fully performed  all  the  other  terms,  stipula- 
tions, and  requirements  Imposed  upon  them 
by  the  terms  of  said  contract  of  Insurance," 
etc.  The  answer  pleads  a  forfeiture  of  the 
policy  by  reason  of  a  failure  to  pay  the  pre- 
mium that  fell  due  on  November  22,  1886, 
and  further  pleads  that  the  premium  was 
paid  on  December  12,  1898,  to  its  agent  In 
Kansas  City,  who  remitted  It  to  defendant 
at  its  home  office  in  Philadelphia,  where  It 
was  received  on  December  15,  1868,  and  that 
the  president  and  treasurer  Immediately 
mailed  a  receipt  therefor,  containing  a  con- 
ditional revival,  that  is,  that  the  policy  waa 
not  to  be  understood  as  revived  by  the  re- 
ceipt of  tbe  premium  unless  the  assured  was 
in  good  health  and  free  from  all  diseases, 
ailments,  or  injuries,  and  that  the  accept- 
ance of  that  receipt  by  the  assured  was  a  war- 
ranty that  such  was  tbe  case,  and  if  It  was 
not  true  the  policy  should  be  null  and  void; 
that  a  certificate  of  health  and  application 
for  a  revival  of  the  policy  was  mailed  to  the 
assured  at  the  same  time  for  her  to  execute, 
but  which  she  never  did;  and  that  when  the 
defendant  learned,  on  January  24,  1889,  from 
the  proofs  of  loss,  that  the  assured  was  not 
In  good  health  and  free  from  disease  when 
tbe  premium  was  paid  on  December  12,  1898, 
It  immediately  tendered  the  premium  to  the 
plaintiffs,  which  was  refused.  Tbe  answer 
then  pleads  that  the  policy  had  become  for- 
feited and  void,  and  the  defendant  is  not  11a- 
1>]e.  It  also  pleads  that  there  is  a  defect  of 
parties  plalntiflT,  In  that  the  administrator  of 
the  assured's  mother  is  not  a  party,  and  then 
concludes  with  a  general  denial  of  everything 
not  expressly  admitted.  The  reply  Is  a  gen- 
eral denial.  The  constitutional  question  arose, 
and  was  brought  into  the  case,  in  this  way: 
During  the  trial  the  plaintiffs  offered  In  evi- 
dence the  receipts  for  all  the  premiums  paid 
upon  the  policy.  The  defendant  objected 
thereto,  on  the  ground  that  It  was  Incompe- 
tent and  immaterial.  Thereupon  the  plain- 
tiffs' counsel  stated  that  be  desired  by  such 
evidence  to  show  a  waiver  of  the  conditions 
of  the  policy  as  to  the  payment  of  premiums, 
and  as  to  tlie  forfeiture  of  the  policy  be- 
cause of  the  failure  to  pay  the  premiums 
promptly  when  due.  Counsel  for  defendant 
then  said:  "Defendant  objects  to  any  proof 
of  waiver,  for  the  reason  that  tbe  rule  which 
allows  waiver  to  be  shown  without  being 
pleaded  is  confined  to  Insurance  contracts  In 
Missouri,  and  for  that' reason  the  rule  is  a 
violation  of  tbe  fourteenth  amendment  to  the 
-constitution  of  the  United  States,  and  is  an 


unjust  discrimination  against  them,  and  a 
denial  of  the  equal  protection  of  the  law." 
The  court  overruled  the  objection,  and  the 
defendant  saved  an  exception.  Thereupon  the 
plaintiff  Introduced  the  receipts  of  premiums, 
which  showed  that  the  payments  were  made 
as  follows:  The  first  premium,  due  on  No- 
vember 22,  1892,  was  paid  on  December  3, 
1892;  the  second  premium,  due  May  22,  1898, 
was  paid  on  that  day;  the  third  premium, 
due  November  22,  18G3,  was  paid  on  that  day; 
the  fourth  premium,  due  May  22,  1891,  was 
paid  on  that  day;  the  fifth  premium,  due 
November  22,  18W,  was  paid  November  20th, 
two  days  before  It  was  due;  the  sixth  pre- 
mium, due  May  22, 1895,  was  paid  on  May  21, 

1895,  one  day  before  It  was  due;  the  seventh 
premium,  due  November  22,  1^,  was  paid 
on  December  11,  1886,  nineteen  days  after 
it  was  due,  and  the  assured  was  required  to 
sign  a  health  certificate  and  application  for 
reinstatement  of  the  policy;  the  eighth  pre- 
mium, due  May  22,  1886,  was  paid  on  May 
2S,  1896,  three  days  after  It  was  due;  the 
ninth  premium,  due  November  22,  1886,  was 
paid  on  November  20,  1886,  two  days  before 
it  was  due;  the  tenth  premium,  due  May  22, 
1897,  was  paid  on  May  17,  1887,  five  days  be- 
fore it  was  due;  the  eleventh  premium,  due 
November  22, 1897,  was  paid  on  November  19, 
1887,  three  days  before  It  was  due;  tbe 
twelfth  premium,  due  May  22,  1886,  was  paid 
on  May  24,  1898,  two  days  after  It  was  due; 
the  thirteenth   premium,  due  November  22, 

1896,  was  paid  on  December  12,  1886,  twenty 
days  after  it  was  due.  Tbe  testimony  fur- 
ther shows  that  the  drcomstances  surround- 
ing the  payment  of  these  premiums  were  as 
follows:  The  defendant  drew  a  draft  on  the 
assured  for  each  premium,  and  sent  it  to  a 
bank  in  Kansas  City,  where  tbe  assured  re- 
sided, for  collection,  and  gave  the  assured  no- 
tice by  mall  a  week  or  10  days  before  the 
maturity  of  the  premium  that  the  draft  had 
been  drawn.  No  such  notice  was  ever  re- 
ceived by  the  assured,  op  by  any  one  for  her, 
as  to  the  last  premium.  Her  husband  bad  al- 
ways paid  the  premiums.  The  National  Pf.nk 
of  Commerce  of  Kansas  Olty  was  then  and 
had  been  for  some  time  prior  thereto  the 
agent  of  the  defendant  for  the  collection  of 
its  premiums.  Her  husband  nad  an  account 
In  that  bank,  and  had  an  arrangement  With 
the  Bank  that  whenever  any  drafts  came  for 
the  premiums  the  bank  should  pay  them  out 
of  his  deposit  and  charge  them  to  his  account, 
and  the  bank  had  done  this  several  times 
prior  to  the  22d  of  November,  1898.  When 
this  premium  fell  due,  the  husband  was  away 
from  Kansas  City.  On  bis  return,  which  was 
about  the  11th  of  December,  he  learned  that 
no  notice  of  the  draft  for  this  premium  had 
been  received,  and  the  premium  had  not  been 
paid.  So  on  the  12tlk  of  December  4ie  gave 
the  money  for  this  premium,  and  also  for  the 
premium  on  a  policy  on  his  own  life,  which 
was  due  about  that  time,  to  his  friend,  Mr. 
Witton,  and  asked  him  to  go  to  the  bank  a-  ' 
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pay  the  premiums.  Tkls  Mr.  Wltton  did, 
and  received  from  the  bank  the  following  re- 
ceipt: "Received  of  J.  L.  AndruS,  $19.00,  to 
be  remitted  to  the  Fidelity  Mutual  Life  As- 
sociation, for  tbe  payment  of  ber  premium 
due  Nov.  22nd,  1898,  on  policy  No.  E3e675, 
the  same  having  become  past  due  and  re- 
turned to  the  company."  This  receipt  was 
dated  December  12,  1808.  In  the  meantime, 
however,  the  company,  knowing  that  the  pre- 
mium due  November  22,  1888,  had  not  been 
paid,  sent  the  following  letter  to  the  assured: 
"December  8th,  180a  In  re  Policy  No. 
E.36675.  Mrs.  Laura  F.  Andrua,  Kansas 
City,  Mo.  Dear  Sir:  As  you  have  evidently 
overlooked  the  payment  of  the  semiannual 
premium  of  $19.00,  due  November  22nd,  on 
your  policy  of  the  above  number,  I  trust  that 
you  will  remit  this  amount  at  your  earliest 
convenience,  or  the  quarterly  rate  of  $9.78, 
with  the  inclosed  health  certificate  duly  sign- 
ed, according  to  the  terms  of  the  contract. 
Never  lapse  an  insurance  policy  in  a  good 
company,  as  It  becomes  more  valuable  with 
every  payment  made.  If  you  do  not  thor- 
oughly understand  your  policy,  the  advan- 
tages and  security  afTorded  by  it,  let  me 
know,  and  It  will  always  be  my  pleasure  to 
give  you  a  full  explanation.  You  cannot  ob- 
tain a  more  favorable  and  secure  contract  of 
insurance  than  the  one  you  have  under  this 
policy.  Yours  truly,  L.  G.  Ftousc,  President" 
This  letter  was  received  by  the  husband  of 
the  assured  on  December  19,  1898.  His  wife 
never  saw  it,  and  never  signed  the  health  cer- 
tificate referred  to  therein.  She  was  taken 
sick  on  December  6th,  and  for  the  first  five  or 
six  days  was  not  regarded  as  seriously  ill,  but 
a  pelvic  abscess  developed,  she  was  operated 
on,  and  died  from  blood  poisoning  on  the  20th 
of  December.  The  defendant  was  notified  of 
the  death,  and  furnished  blank  proofs  of  loss, 
and  directed  that,  as  the  mother  of  the  as- 
sured was  dead,  her  share  reverted  to  the 
estate  of  the  assured,  and  hence  the  claim 
should  be  made  by  the  administrator  or  ex- 
ecutor of  the  assured's  estate  and  the  guard- 
ian of  the  minor  child;  all  of  which  was  done. 
The  evidence  further  developed  that  there 
was  an  unwritten  custom  between  the  com- 
pany and  its  collecting  agents  to  allow  three 
days  of  grace  for  the  payment  of  premiums, 
which  was  afterwards  extended  to  seven 
days'  grace,  and  that  the  agents  were  allowed 
a  discretion  to  allow  this  time  if  In  their  Judg- 
ment the  assured  was  still  in  good  health. 
The  fact  was  also  shown  that,  though  the 
policy  contained  the  provision  for  forfeiture 
for  failure  to  pay  premiums  promptly,  and 
that  though  the  company  issued  what  was 
called  a  conditional  receipt  when  premtilms 
were  paid  after  they  were  due,  which  recited 
that  the  policy  was  not  thereby  reinstated, 
and  could  only  be  reinstated  upon  the  as- 
sured signing  the  health  certificate,  and  then 
only  by  the  president  and  a  medical  director. 
Still,  the  policies  were  not  in  fact  marked 
"lapsed"  under  such  circumstances,  and  the 


policy  in  this  case  never  was  so  maifeed,  or 

treated  as  forfeited  by  reason  of  failure  to 
make  prompt  payment  of  premiums,  or  for 
any  other  reason.  The  case  was  submitted 
to  the  Jury  upon  an  instruction  properly  de- 
fining what  would  constitute  a  waiver  of  the 
terms  of  the  policy  requiring  prompt  pay- 
ment of  premiums,  and  leaving  the  Jury  to 
find  the  facts.  A  verdict  was  rendered  for 
the  plaintiffs,  and  the  defendant  appealed. 

Chas.  B.  Adams  &  Wash  Adams,  tor  ap- 
pellant. Scarritt,  Orlfiith  &  Jones,  for  re- 
spondents. 

MARSHALL,  J.  (after  stating  the  facts). 
For  over  50  years  the  practice  has  obtained  In 
this  state,  in  suits  ui>on  insurance  policies, 
to  admit  proof  of  waiver  without  requir- 
ing the  waiver  relied  on  to  be  alleged  In  the 
pleadings.  Insurance  Oo.  v.  Eyle,  11  Mo. 
278,  49  Am.  Dec  74;  Russell  v.  Insurance 
Co.,  6S  Mo.,  loc  dt  593;  McCuUougb  v. 
Insm-ance  Co.,  113  Mo.,  loc.  clt  616,  21  S. 
W.  207;  NIckell  v.  Insurance  Co.,  144  Mo., 
loc.  clt  432,  46  S.  W.  435;  James  v.  Insur- 
ance Co.,  148  Mo.,  loc  clt  10,  49  S.  W.  978. 
And  this,  too,  notwithstanding  a  recital  in 
the  policy  that  no  waiver  or  change  or 
alteration  of  the  terms  of  the  contract  shall 
be  binding,  unless  it  is  in  writing,  signed  by 
the  president,  and  that  no  agent  shall  have 
the  right  to  waive  the  terms  of  the  policy, 
and  notwithstanding  that  the  policy  recites 
that  the  payment  of  premiums  after  they 
become  due  shall  be  "considered  as  an  act 
of  grace  or  courtesy,  and  forms  no  precedent 
in  regard  to  future  payments,"  or  that  such 
payments  shall  not  have  the  effect  of  rein- 
stating the  policy.  Such  proofs  have  always 
been  admitted  under  an  allegation  of  per- 
formance of  the  terms  of  the  policy  by  the 
assured;  that  Is,  If  such  terms  of  the  pol- 
icy have  been  waived  by  the  conduct  and 
course  of  business  of  the  company,  they  no 
longer  constitute  any  i>art  of  the  policy,  and 
hence  the  allegation  of  performance  covers 
all  that  the  assured  Is  required  to  make.  As 
was  pointed  out  In  James  t.  Insurance  Co., 
148  Mo.,  loc  clt  11,  49  S.  W.  978,  a  waiver 
Is  held  to  arise  under  such  circumstances  In 
many  of  the  states  of  the  Union  besides  Mls- 
sourL  Now  for  the  first  time  It  Is  contend- 
ed that  the  practice  allowing  proof  of  waiver 
without  an  allegation  of  waiver  In  the  plead- 
ings violates  the  fourteenth  amendment  to 
the  constitution  of  the  United  States,  be- 
cause It  denies  to  Insurance  companies  the 
equal  protection  of  the  law,  inasmuch  as  this 
practice  does  not  obtain  as  to  waiver  of  any 
other  kind  of  a  contract  It  will  at  once  be  ob- 
served that  It  Is  not  contended,  and  Is  not  true, 
that  the  doctrine  of  waiver  Is  applied  to  Insur- 
ance companies  and  their  contracts  and  Is 
not  applied  to  individuals  or  other  companies 
and  their  contracts..  For  the  fact  Is  that 
the  doctrine  and  principle  of  waiver  Is  ap- 
plied to  all  persons  and  companies  alike. 
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The  objection  goes  only  to  a  question  of 
practice,  and  not  to  a  question  of  right. 
The  provision  of  the  constitution  of  the  Onft-  T 
ed  States  invoked  was  not  intended  to  con- 
trol or  regulate  mere  matters  of  practice 
in  the  state  courts,  but  was  Intended  to  se- 
cure the  same— an  equal— protection  to  every 
person  or  company  in  a  class  that  is  accord- 
ed to  every  other  person  or  company  in  the 
same  class.  "When  legislation"  (and  in  like 
manner  judicial  administration)  "applies  to 
particular  bodies  or  associations,  imposing 
upon  them  additional  liabilities,  it  is  not  open 
to  the  objection  that  it  denies  to  them  the 
equal  protection  of  the  laws,  if  all  persons 
brought  under  its  influence  ^e  treated  alike 
under  the  same  conditlous.''j  Railroad  Co.  y. 
Mackey,  127  U.  S.  209,  8  "Sup.  Ct  1161,  32 
U  Ed.  107;  Railroad  Co.  v.  Herrick,  127  U. 
8.  210,  8  Sup.  Ct  1176,  32  L.  Ed.  109;  Wal- 
Eton  V.  Nevin,  128  U.  S.  578,  9  Sup.  Ct  192, 
S2  L.  Ed.  544;  Hayes  r.  Missouri,  120  U.  S. 
68,  7  Sup.  Ct  350,  30  L.  Ed.  578;  Railroad 
Co.  v.  Humes,  115  U.  S.  612,  6  Sup.  Ct  110, 
29  U  Ed.  463;  Wurts  v.  Hoagland,  114  U. 
S.  606,  1  Sup.  Ct  17,  27  L.  Ed.  630;  Dow  v. 
Beidelman,  126  U.  S.  680,  8  Sup.  Ct  1028, 
31  li.  Ed.  811;  Missouri  v.  Lewis,  101  U.  S. 
22,  25  L.  Ed.  980;  Turnpike  Road  Oo.  v. 
Sanford,  164  U.  S.  678,  17  Sup.  Ct  198,  41 
L.  Ed.  560;  Railroad  Co.  v.  New  York,  165 
U.  S.  628,  17  Sup.  Ct  418,  41  L.  Ed.  853; 
Brass  v.  North  Dakota,  153  U.  S.  391.  14 
Sup.  Ct  867,  38  L.  Ed.  767;  Lowe  v.  Kan- 
sas, 163  U.  S.  81,  16  Sup.  Ct  1081,  41  L.  Ed. 
78;  Duncan  v.  Missouri,  152  U.  S.  377,  14 
Sup.  Ct  670,  38  L.  Ed.  486;  Cotting  v.  Stock 
Yards  Co.  (C.  C.)  79  Fed.  679.  ^^us  laws  re- 
lating to  railroads  as  a  class,  and  making 
them  liable  in  a  different  manner  or  for 
matters  for  which  other  companies  or  in- 
dividuals are  not  liable,  or  prescribing  differ- 
ent modes  of  procedure  against  them  from 
those  prescribed  in  cases  against  other  oom- 
panies;  laws  for  the  government  of  munici- 
palities; for  opening  and  improving  streets; 
for  Irrigation  and  drainage;  for  liens  in  favor 
of  mechanics,  and  not  In  favor  of  other  per- 
sons; requiring  railroads  to  be  fenced;  for 
killing  stock  by  railroads;  fellow-servant 
laws  applied  to  railroads,  and  not  to  other 
persons;  creating  a  liability  (criminal  as 
well  as  civil)  for  bank  officers  of  an  insol- 
vent bank  or  of  a  trust  company  or  build- 
ing association,  to  receive  deposits  or  mon- 
ey, and  making  the  failure  prima  facie  evi- 
dence of  their  knowledge  of  such  insolven- 
cy, while  such  liability  is  not  provided  as  to 
officers  of  any  other  kind  of  a  company,— 
are  all  held  not  to  be  obnoxious  to  the  four- 
teenth amendment  to  the  federal  constitu- 
tion, "if  all  persons  subject  to  it  are  treated 
alike  under  similar  circumstances  and  con- 
ditions. In  respect  to  both  the  privileges  con- 
ferred and  the  llabQIties  imposed."3Bail- 
Toad  Q>.  T.  Mackey,  127  U.  S.  212,  «  Sup. 
Ct  1161,  82  U  Ed.  107;  RaUroad  Ca  v. 
Humes,  116  U.  S.  512,  6  Sup.  Ct  110,  29  L. 


Ed.  463,  and  cases  dted.  Ppie  practice  chal- 
lenged in  this  case  obtams  as  to  all  insur- 
ance companies,  and  hence  is  not  obnoxious 
to  the  fourteenth  amendment  to  the  federal 
constitution.  Neither  does  tills  practice  vio- 
late any  rule  laid  down  by  this  court  in 
State  V.  Loomls,  116  Mo.  307,  22  S.  W.  360, 
21  Lu  R.  A.  789,  or  any  rule  announced  by 
the  supreme  court  of  the  United  States  in 
Ex  parte  Virginia,  100  U.  S.  339,  26  L.  Ed. 
676,  Raih-oad  Co.  v.  Ellis,  166  U.  S.  169, 
17  Sup.  Ct  256,  41  L.  Ed.  666,  or  Railroad 
Co.  T.  Chicago,  166  U.  S.  226,  17  Sup.  Ct 
681.  41  L.  Ed.  978.  For  the  classification  of 
insurance  companies  and  their  contracts  is 
no  more  an  arbitrary  classification  than  is 
the  classification  of  railroads.  On  the  con- 
trary, by  reason  of  the  nature  of  the  busi- 
ness insurance  companies  conduct  by  reason 
of  the  character  of  their  contracts,  which 
may  last  for  the  life  of  the  assured,  or  may 
terminate  any  year  or  any  quarter,  by  rea- 
son of  the  common  experience  of  mankind 
with  reference  to  the  manner  the  contracts 
of  such  companies  are  secured,  and  the  com- 
pany's manner  of  dealing  with  the  assured 
while  he  lives,  and  with  the  beneficiaries 
after  the  death  of  the  assured,  such  com- 
panies and  such  contracts  naturally  and  prop- 
erly belong  to  a  class  unto  themselves,  and 
must  be  governed  by  laws  that  would  be 
wholly  inappropriate  to  any  other  company 
or  any  other  contracts?^  The  wisdom  and  ne- 
cessity of  such  a  classification  and  of  the 
practice  here  challenged  is  fully  attested  by 
the  fact  that  It  has  obtained  for  over  60 
years,  that  it  has  met  the  approval  of  the 
bench,  the  bar,  and  the  people,  and  that  no 
Insurance  company  has  ever  before  called 
its  propriety  or  constitutionality  into  ques- 
tion. Under  this  practice  an  insurance  com- 
pany is  fully  charged  with  notice  that  It 
must  come  into  court  prepared  to  meet  proof 
of  waiver,  without  waiver  being  charged  in 
the  petition  or  pleadings.  And  this  defend- 
ant did  come  into  court  prepared  for  this 
proof  In  this  case,  just  as  fully  as  if  it  had 
been  charged  in  the  pleadings.  For  it  set 
out  all  the  facts  about  the  payment  of  the 
last  premium,  upon  which  it  claimed  the  for- 
feiture had  been  declared,  and  took  the 
depositions  of  all  its  officers  as  to  its  course 
of  business  with  reference  to  forfeiting  pol- 
icies for  failure  to  pay  premiums  promptly. 
Therefore  the  defendant  not  only  knew  the 
rule  and  practice  that  for  so  long  a  time 
bad  been  affiled  to  all  Insurance  companies, 
but  it  prepared  for  trial  according  to  that 
established  practice.  Without  further  elab- 
oration, enough  has  been  said  to  show  that 
the  contention  of  the  defendant  that  the 
protection  of  the  fourteenth  amendment  to 
the  constitution  has  been  denied  to  it  is  un- 
tenable. 

2.  It  is  next  insisted  that  the  evidence  la 
not  sufficient  to  show  a  waiver.  There  la 
unquestionably  some  substantial  evidence  of 
such  a  course  of  business  as  to  amount  to  a 
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waiver;  and,  tills  being  so,  and  the  court 
having  submitted  the  question  of  fact  to  tbe 
Jury,  under  proper  instructions,  this  court 
will  not  Interfere  with  the  finding.  James 
V.  Insurance  Co.,  148  Mo.,  loc.  clt  10,  49 
S.  W.  9T8.  Tbe  evidence  shows  that  some 
of  tbe  premiums  were  paid  before  they  were 
due,  some  at  maturity,  and  some  at  diHerent 
times  after  they  were  due.  When  tbe  last 
premium,  due  November  22,  1898,  fell  due 
and  was  unpaid,  the  company,  on  December 
8,  1808,  wrote  to  the  assured,  reminding  her 
that  it  bad  not  been  paid,  and  urging  her 
to  pay.  Before  this  letter  reached  her,  how- 
ever, the  company,  on  December  12,  1808, 
received  the  payment.  It  did  not  refuse  to 
taUc  it.  It  did  not  mark  tbe  policy  lapsed 
or  forfeited.  It  never  objected  to  keeping 
the  money,  and  never  offered  to  return  It 
until  more  than  a  month  after  she  was  dead. 
Then  it  was  too  late  to  take  such  a  position. 
Tbe  conditional  receipt  in  use  by  tbe  com- 
pany is  a  snare  in  itself.  It  acknowledged 
receipt  of  tbe  money.  It  keeps  the  money. 
But  it  says  the  policy  is  not  reinstated  by 
tbe  acceptance  of  the  money,  and  shall  con- 
tinue to  be  null  and  void  until  tbe  health 
certificate  is  filed,  and  until  the  president  and 
medical  director  determined  to  reinstate  tbe 
policy.  The  company  must  take  one  bom 
of  tbe  dilemma  or  the  other.  It  cannot  re- 
tain the  bm^ts  and  deny  the  existence  of 
the  contract.  If  It  does  not  wish  tbe  receipt 
of  the  premium  to  have  the  effect  In  law 
of  reinstating  the  policy  or  of  preventing  a 
forfeiture,  it  must  refuse  to  receive  the  mon- 
ey until  the  health  certificate  is  filed  and 
until  the  president  and  medical  director  act. 

3.  It  is  next  insisted  that  the  petition  does 
not  allege  performance,  and  hence  there  could 
be  no  waiver  or  proof  thereof.  No  such  ob- 
Jectlcm  was  made  in  the  lower  conrt,  and 
hence  no  such  positlcm  can  be  taken  In  this 
court  But,  aside  from  this,  the  petition 
does  allege  performance.  The  defendant 
construes  tbe  allegation  in  the  petition  in  re- 
gard to  performance  to  refer  to  what  was 
done  after  the  death,  and  not  before.  Such 
a  construction  Is  too  narrow.  The  allegations 
of  the  petition  to  reference  to  performance 
are  sufficient  to  make  the  petition  good  after 
verdict,  and  In  addition  the  sufficiency  of  the 
petition  was  not  called  In  question  by  a  mo- 
tion to  arrest 

4.  Finally,  it  is  argued  that  the  adminis- 
trator of  the  assurcd's  mother  is  a  necessary 
party  plaintiff.  This  position  is  untenable. 
The  policy  provided  tiiat  It  should  revert  to 
the  estate  of  the  assured  In  case  of  the  death 
of  the  beneficiaries.  One  of  the  beneficiaries, 
tiie  mother,  died  before  the  assured.  After 
the  death  of  tiie  nssm-ed,  the  company  con- 
strued that  the  interest  of  this  beneficiary 
reverted  to  the  estate  of  Uie  assured,  while 
the  interest  of  the  minor  son  remained  in 
him,  and  accordingly  the  company  required 
tbo  claim  to  be  made  by  the  administrator 
or  executor  of  the  d<'('on.«od  and  the  guardian 


of  the  minor  son,  and  the  proofs  of  loss  to 
be  furnished  by  them.  This  was  done.  It 
Is  too  late  for  the  company  now  to  say  this 
was  bot  proper  or  sufficient;  for,  If  It  could 
be  heard  to  Interpose  such  a  defense,  it  might 
then  say  no  proper  proofs  of  loss  or  claim 
bad  been  made  by  tbe  mother's  administra- 
tor, and  thus  defeat  a  recovery  as  to  one-half 
of  the  policy,  If  the  Interest  of  the  benefi- 
ciaries was  several  and  separate.  On  the 
contrary.  If  the  bebeflcial  Interest  Is  joint 
then  upon  the  death  of  one  the  whole  Inter- 
est passes  to  the  survivor.  Crecellus  v. 
Horst,  78  Mo.  566;  Schneider  v.  Insurance 
Co.,  33  Mo.  App.  64.  However,  the  con- 
struction placed  upon  this  policy  by  the  de- 
fendant immediately  after  the  loss  is  the 
proper  construction.  The  beneficial  Interests 
were  several.  The  policy  provided  that  if 
the  beneficiaries  died  before  the  assured  tbe 
benefits  should  go  to  the  legal  representatives 
of  the  assured.  As  the  beneficial  interests 
were  several,  the  Interests  of  the  mother 
passed  at  her  death  to  tbe  legal  represen- 
tatives of  the  assured,  while  the  beneficial 
Interest  of  the  son  remained  in  him. 

Tbe  Judgment  of  the  circuit  court  Is  right 
and  la  affirmed.    All  concur. 


ROCK  ISLAND  IMPLEMENT  00.  t.  MARR 

et  al. 
(Supreme  Ck>urt  of  Missouri,  Division  No.  1. 
March  12,  1902.) 
APPEAL— WHEN    UES. 
Where  a  demurrer  by  a  part  of  the  defend- 
ants to  the  complaint  was  gnstained,  but  no  ac- 
tion was  taken  by  or  regarding  the  other  de- 
fendants, au  appeal  was  premature. 

Appeal  from  circuit  court  Dekalb  county: 
A.  D.  Barnes,  Judge. 

BUl  by  the  Rock  Island  Implement  Com- 
pany against  Katharlna  Marr  and  otben. 
From  a  decree  sustaining  a  demurrer  to  the 
complaint  plaintiff  appeals.    Dismissed. 

Jas.  C.  Williams,  Frank  CosteUo,  and  L.  A. 
Langhlln,  for  appellant  Hewitt  &  Blair,  for 
respondents. 

BRACE,  P.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  Dekalb  county  circnit  court 
sustaining  a  demurrer  to  the  plaintiffs  second 
amended  petition,  in  which,  for  a  cause  of 
action,  it  is  alleged:  "That  on  the  13th  of 
November,  1896,  George  Marr,  Sr.,  died  tes- 
tate, seised  of  the  W.  Mt  of  the  N.  B.  ^  of 
section  19,  township  58,  range  31,  In  said 
county,  subject  to  a  deed  of  trust  executed 
by  the  said  testator  and  wife,  dated  August 
4,  1894,  conveying  said  tract  to  defendant 
Conrad  Kocban  in  trust  to  secure  the  pay- 
ment of  a  promissory  note  e.Tecated  by  him, 
and  payable  to  defendant  Henry  Kolb  for  the 
sum  of  $1,680.44,  with  Interest  at  7  per  cent 
per  annum.  That  by  bis  will  said  testator 
devised  said  real  estate  to  his  wife,  defend- 
ant Katharlna  Marr,  'during  her  lifetime,  or 
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as  long  as  she  remained  his  widow,  but  at  her 
deatb  or  marriage  said  real  estate  reverted 
to  the  defendants  George  Marr,  Simon  Marr, 
John  Marr,  and  Anna  Marr,'— now  Anna 
Myers,  wife  of  John  0.  Myers,— his  children. 
That  said  will  was  duly  admitted  to  probate, 
and  letters  testamentary  thereon  duly  granted 
and  issued  to  said  George  Marr,  Jr.,  the  exec- 
utor appointed  by  said  will,  which  were  after- 
wards revoked,  and  letters  of  administration 
with  the  will  annexed  were  duly  granted  to 
the  said  defendant  Conrad  Kochan.  That  at 
the  time  of  the  death  of  the  said  George  Marr, 
Sr.,  be  was  indebted  to  plaintiff.  That  on  the 
8th  of  February,  1807,  its  claim  thereon  was 
'duly  presented  to  the  probate  court,  and  al- 
lowed for  the  sum  of  $2,154.09  and  8  per  cent 
Interest  per  annum,  and  placed  In  the  fifth 
«las8  of  demands  against  said  estate.  That 
afterwards  the  said  defendant  Conrad  Koch- 
an, tmstee,  as  aforesaid,  advertised  said  real 
estate  for  sale  under  said  deed  of  trust,  and 
on  the  17tb  day  of  September,  1897,  sold  the 
same  to  the  defendant  Katharina  Marr,  and 
as  such  trustee  executed  and  delivered  to  her 
bis  deed  therefor,  which  deed  is  dated  Sep- 
tember 17,  1897,  and  was  filed  for  record  the 
same  day  in  the  recorder's  office  of  Dekalb 
county.  That  said  sale  under  said  deed  of 
trust  was  fraudulent,  and  In  violation  of  the 
rights  of  this  plaintiff,  in  this,  to  wit:  That 
at  the  time  of  the  making  of  said  sale  the 
defendant  Conrad  Kochan  was  administrator 
«f  the  estate  of  the  said  Oeorge  Marr,  Sr., 
and  as  such  administrator  his  duties  were 
Inconsistent  with  bis  duties  as  trustee  under 
aald  deed.  That!  said  defendant  conspired 
with  the  defendant  Katharina  Marr  to  make 
said  sale  in  pretended  compliance  with  the 
terms  of  said  deed  of  trust,  at  which  sale  said 
Katharina  Marr  could  purchase  said  real  es- 
tate for  an  Inadequate  consideration,  whereby 
the  rights  of  plaintiff  and  other  creditors  of 
the  estate  of  George  Marr,  Sr.,  whose  claims 
had  been  proved  and  allowed  by  said  probate 
court,  should  be  cut  off.  That  prior  to  the 
sale  under  said  deed  of  trust  said  Conrad 
Kochan  was  apprised  by  an  agent  of  plaintiff 
of  plaintiff's  intentioa  to  protect  its  lien  on 
said  real  estate  at  any  sale  that  should  be 
made  under  said  deed  of  trust,  and  that  said 
Kochan  agreed  with  said  agent  to  notify  him 
ar  plaintiff  when  there  should  be  a  sale  under 
said  deed  of  trust;  but  In  pursuance  of  said 
fraudulent  scheme  and  design  said  Kochan 
did  not  notify  plaintiff  of  said  sale.  That 
plaintiff  relied  upon  this  agreement  with  said 
Kochan  and  did  not  I^am  ot  said  sale  until 
after  It  bad  taken  place.  That  said  sale  was 
made  at  an  unusual  hour  of  the  day,  so  as  to 
prevent  competition  in  bidding,  in  that  It  was 
made  at  10  o'clock  In  the  forenoon,  when  it 
had  kmg  been  customary  in  and  around  Mays- 
ville  hi  said  county,  where  said  sale  took 
place,  to  make  sales  of  real  estate  uhder 
deeds  of  trust  at  some  hour  after  dinner,  gen- 
erally about  2  o'clock,  which  custom  was  well 
Icnown  to  said  Kochan.    That  by  reason  of 


said  sale  being  at  an  unusual  hour  several 
persons  who  intended  to  bid  at  such  sale  were 
deprived  of  the  opportunity  to  do  so.  That, 
in  pursuance  of  said  fraudulent  conspiracy, 
said  Katharina  Marr,  by  offers  and  promises 
of  money.  Induced  bidders  who  were  present 
at  said  sale  not  to  bid  In  competition  with 
her,  and  thereby  she  became  the  only  bidder 
for  said  real  estate  at  said  sale.  That,  in 
pursuance  of  said  fraudulent  scheme  and  de- 
sign, said  real  estate  was  not  sold  in  parcels, 
but  was  offered  and  sold  In  one  tract.  That 
said  real  estate  was  sold  for  an  Inadequate 
price.  Inasmuch  as  It  was  easily  worth  the 
snm  of  13,200,  and  could  have  been  sold  for 
said  sum  at  a  fair  sale,  but  by  reason  of  the 
fraudulent  practices  of  said  Kochan  and  the 
defendant  Katharina  Marr  said  real  estate 
brought  only  the  sum  of  $1,800.  That  after 
purchasing  said  real  estate  at  said  sale,  and 
on  the  same  day,  to  wit,  September  17,  1897, 
said  Katharina  Marr  conveyed  said  real  estate 
to  the  defendant  Mack  B.  Jones,  in  trust  to 
secure  to  the  defendant  James  Bwart  payment 
of  promissory  note  of  even  date  therewith  for 
the  sum  of  12,000,  executed  by  her  to  said 
Bwart,  and  due  one  year  after  date,  with  in- 
terest at  8  per  cent,  per  annum,  which  deed 
of  trust  remains  unsatisfied  of  record.  Plain- 
tiff further  states  that  by  reason  of  the  prem- 
ises It  is  without  an  adequate  remedy  at  law, 
and  Is  entirely  remediless  by  the  equitable 
Interposition  of  this  honorable  court  Plain- 
tiff therefore  prays  that  the  attempted  sale 
of  said  real  estate  by  the  defendant  Oonrad 
Kochan,  as  trustee,  to  the  defendant  Kath- 
arina Marr,  be  set  aside  and  for  naught  held; 
that  the  title  to  said  real  estate  be  Invested 
in  her  and  the  defendants  George  Marr, 
Simon  Marr,  John  Marr,  and  Anna  Myers, 
pursuant  to  the  provisions  of  the  last  will  of 
said  George  Marr,  Sr. ;  that  the  deed  of  trust 
given  by  said  Katharina  Marr  to  the  defendant 
Mack  B.  Jones,  as  trustee  for  James  Ewart, 
may  be  adjudged  to  be  a  valid  and  subsisting 
lien  upon  said  real  estate  for  the  amount  of 
money  secured  thereby  which  remains  unpaid; 
that  said  real  estate  be  ordered  to  be  sold,  sub- 
ject to  said  lien,  and  the  proceeds  thereof  ap- 
plied to  the  payment  of  plaintiff's  claim ;  and 
for  such  other  and  proper  orders  and  decrees 
as  to  the  court  may  seem  Just  and  equitable." 
1\>  this  amended  petition  the  defendants 
Katharina  Marr,  Conrad  Kochan,  and  Henry 
Kolb  each  filed  separate  general  demiurers, 
and  thereupon  (the  record  recites):  "After 
duly  considering  the  same,  the  court  doth 
find  that  the  said  defendants'  demurrer  to 
plainUfll's  second  amended  petition  ought  to 
be,  and  is  Ufereby,  sustained.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  that  the 
plaintiff  take  nothing  by  Its  said  writ;  that 
the  defendants  go  hence  without  day;  and 
that  said  defendants  recover  of  and  from 
the  plaintiff,  the  Rock  Island  Implement 
Company,  treble  costs  laid  out  and  expend- 
ed In  this  behalf,  and  that  execution  Issue 
therefor."    Neither   of  the  other   seven  de- 
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fendants  dther  answered  or  demurred  to  tbe 
petition,  and  aa  to  them  the  case  was  not 
disposed  of  In  any  manner.  From  this  Judg- 
ment the  plaintiff  appeals,  and  the  said  three 
defendants,  respondents  herein,  file  their  mo- 
tion to  dismiss  the  appeal  on  the  ground  that 
It  Is  premature. 

The  motion  will  have  to  be  sustained.  Tbe 
action  of  tbe  court  In  sustaining  tbe  demur- 
rer of  these  respondents  and  rendering  Judg- 
ment thereon  did  not  dispose  of  the  case  as 
to  the  other  defendants.  It  operated  only 
on  the  defendants  demurring.  Morton  r.  City 
of  St  Louis,  97  Mo.  537,  11  S.  W.  242;  6  Enc. 
PI.  &  Prac.  395.  Until  Judgment  is  obtahied, 
or  the  case  dismissed  as  to  them,  tbe  cause 
is  still  pending  in  the  circuit  court  Mc- 
Cord's  Adm'r  v.  McOord,  77  Mo.  166,  46  Am. 
Hep.  9.  The  rule  of  appellate  practice  is 
well  settled  in  this  state  that  a  Judgment 
entry  is  not  final,  so  as  to  authorize  an  a^ 
peal,  unless  It  makes  some  disposition  of  all 
tbe  parties  to  tbe  record.  Webb  v.  Kansas 
aty,  85  Ho.  App.  14S;  Sater  t.  Hunt  75  Mo. 
App.  468;  Id.,  61  Mo.  App.  229;  Holbom  t. 
Naughton,  60  Mo.  App.  100;  Voorhis  y.  Loan 
Ass'n,  59  Mo.  App.  55;  Caulfield  t.  Farish, 
24  Mo.  App.  110. 

The  appeal  will  be  dismissed,*  and  It  is  so 
ordered.  All  concur,  except  VALLIANT,  J., 
absent 


WOMACH  T,  CITY  OP  ST.  JOSEPH. 

(Supreme  Court  of  Missouri,  DiTision  No.  1. 

Feb.  19,  1902.) 

MlTNICIPAIi    CORPORATIONS— SIDEWALKS— ICB 
—NBOUOBNCB-ISSUBS— INSTRUC- 
TIONS—BVIDENCE. 

1.  Where,  in  an  action  at^ainst  a  citr  for  in- 
juries from  falling  on  an  icy  sidewalk,  there 
was  no  charge  iu  the  petition  of  improper  con- 
struction, but  there  was  evidence  that  the  wallc 
was  on  a  hillside,  and  plaintiff  sought  to  draw 
the  inference  of  improper  construction  there- 
from, it  was  proper  to  talce  that  question  from 
the  JuiT  by  the  charge. 

2.  Where  the  case  was  tried,  and  Jury  in- 
structed at  plaintiff's  request,  on  the  theory 
that  the  city  was  liable  if  it  permitted  the  ice 
to  remain  on  the  wallc  in  a  dangerous  condition 
for  an  unreasonable  time,  and  plalntifC  was  in- 
jured thereby  while  exercising  ordinary  care, 
she  could  not  complain  of  instructions  given  on 
behalf  of  defendant,  not  contrary  to  such  the- 
ory, but  only  presenting  its  side  in  the  same 
view  of  the  law. 

3.  Where  plaintiff  was  injured  in  the  day- 
time by  falling  on  a  sidewall:  which  she  claim- 
ed was  covered  with  ice,  so  that  the  ouly  place 
on  which  walking  was  possible  was  a  round, 
uneven,  and  dangerous  ridge  of  ice,  six  or  eight 
inches  high,  in  the  center  of  the  sidewalk,  and 
there  was  nothing  to  prevent  her  seeing  such 
condition,  an  instruction  that  if  the  condition 
was  dangerous,  and  plaintiff  knew  it  or  by 
the  exercise  of  ordinary  care  could  have  known 
it,  yet  uegligently  attempted  to  walk  on  it. 
and  suffered  injuries,  she  was  not  entitled  to 
recover,  was  proper. 

Appeal  from  circuit  court  Buchanan  coun- 
ty;  A.  M.  Woodson,  Judge. 

Action  by  Louisa  Womach  against  tbe  dty 
of  St  Joseph.  From  a  Judgment  for  de- 
fendant, plaintlfT  appeals.    Affirmed. 


Grant  8.  Watklns  and  H.  S.  Kelly,  for 
appellant  Kendall  B.  Bandolpb,  for  re- 
spondent 

VALLIANT,  J.  Plaintiff  sues  for  dam- 
ages for  personal  injuries  sustained  by  ber 
in  slipping  and  falling  on  ice  and  snow  on 
a  sidewalk  In  the  defendant  city.  The  al- 
legation of  negligence  In  tbe  petition  Is  "that 
snow  and  ice  bad  been  allowed  to  accnmu- 
late  and  remain  In  uneven,  irregular,  round- 
ed, and  slippery  masses  and  ridges,  causing 
said  sidewalk  to  be  unsafe  and  dangerous 
for  persons  traveling  thereon";  that  ancb 
condition  bad  existed  seTeral  weeks,  and 
was  known,  or  by  tbe  exercise  of  wdinary 
care  could  have  been  known,  to  defendant 
The  answer  denied  the  allegations  of  the 
petition,  and  contained  a  plea  of  c<»itributory 
negligence.  Tbe  testimony  on  tbe  part  of 
plaintiff  tended  to  prove  as  follows:  Olive 
street  is  one  of  the  ivincipal  thoroughfares 
in  the  city,  running  east  and  west  On  the 
south  side  of  tbe  street  between  Twelfth  and 
Thirteenth  streets,  is  a  stone  wall,  which  is 
about  3  feet  high  at  Twelfth,  and  8  or  10 
feet  high  at  Thirteenth;  conforming  Its  height 
to  tbe  descending  grade  of  tbe  street  at  that 
point.  Behind  the  wall  Is  tbe  Everett  SchooL 
Tbe  wall  shades  tbe  sidewalk,  so  as  to  pie- 
vent  snow  and  ice  from  thawing  as  readily 
as  It  otherwise  would,  and  as  It  does  on 
tbe  north  side.  On  December  28,  1898,  there 
bad  been  such  an  accumolatlon  of  snow  that 
It  covered  the  whole  sidewalk;  and  It  had 
remained  there  so  long  that  It  bad  become 
beaten  by  travel  Into  a  bard  ridge  Ih  the 
middle,  6  or  8  inches  high,  sloping  each  way 
to  a  thickness  of  about  2  Indies  on  each 
edge  of  tbe  sidewalk.  On  tbe  top  of  this 
ridge  was  the  path  on  which  tbe  pedestrians 
had  to  walk,  and  it  was  rough  and  slippery: 
indentations  in  tbe  snow  being  made  by  tbe 
feet  passlbg  over  It  which,  after  a  partial 
thaw,  and  then  a  freeze,  would  cause  tbe 
Irregularity.  The  sides  of  the  ridge  were 
too  slippery  to  walk  on.  The  dangeroos  con- 
dition was  also  Increased  by  tbe  sdiocd  chil- 
dren running  tbeb:  sleds  over  it  On  the 
day  above  mentioned  tbe  plaintiff  was  walk- 
ing along  the  sidewalk  on  this  ridge  of  snow 
and  ice,  using  ordinary  caution,  when,  in 
consequence  of  tbe  condition  described,  she 
slipped  and  fell,  receiving  severe  personal 
injuries.  Tbe  testimony  on  the  part  of  de- 
fendant tended  to  show  that  tbe  Janitor  of 
tbe  Everett  School  was  In  the  habit  of  clean- 
ing tbe  snow  off  that  sidewalk,  and  that  at 
the  time  of  this  accident  It  was  In  a  better 
condition  as  to  snow  and  Ice  than  sidewalks 
in  that  vicinity  generally;  that  at  this  time 
there  were  some  snow  and  ice  on  tbe  part 
of  tbe  sidewalk  close  to  tbe  wall,  and  an 
occasional  slippery  spot  caused  by  thawing 
and  freezing,  but  for  tbe  most  part  tbe  side- 
walk was  clear,  and  was  In  good  OMidltioa. 
considering  the  natural  consequences  of  tiie 
season  and  tbe  weather.    Tbe  court  at  tbe 
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reqnest  of  the  plaintiff  gave  several  Instruc- 
tlons,  tbe  tbeoiy  of  which  was  that  It  was 
the  doty  of  the  dty  to  keep  its  Bldewallu 
In  a  reasonably  safe  condition,  and  that  if 
the  defendant  neglected  to  do  bo,  and  per- 
mitted lee  and  snow  to  remain  In  an  un- 
even, Irretrolar,  and  slippery  condition,  so 
that  there  was  a  rigid  fcvmation  of  snow 
and  Ice  along  and  in  the  middle  of  that 
walk,  and  that  by  reason  thereof  the  same 
became  dangerous  (that  is,  tmsafe  to  travel 
on  by  those  using  ordinary  care),  and  If  in 
consequence  of  that  cobditlou  the  plaintiff, 
while  exercising  ordinary  care,  slipped  and 
fell,  and  sustained  injury,  the  defendant  was 
liable.  On  the  question  of  contributory  neg- 
ligence the  court  Instructed  that  the  burden 
of  proof  was  on  the  defendant  At  the  re- 
quest of  the  defendant  the  court  Instructed 
the  jury  to  the  effect  that  the  city  was  not 
negligent  if  the  condition  of  snow  or  ice  on 
the  sidewalk  was  only  slippery,  and  not  so 
rough  and  uneven  as  to  render  it  unsafe  for 
pedestrians  using  ordinary  care,  and  not  then 
unless  the  city  had  notice,  or  the  condition 
had  remained  long  enough  for  the  dty  to 
have  discovered  and  removed  it  by  the  exer- 
cise of  ordinary  care.  And  the  court  also 
instructed  that  if  the  condition  was  danger- 
ous, and  the  plaintiff  knew  It,  or  by  the 
exercise  of  ordinary  care  could  have  known 
it,  yet  negligently  attempted  to  walk  on  it, 
and  suffered  injuries,  she  was  not  entitled 
to  recover;  also  that  there  was  no  evidence 
of  Improper  construction  of  the  sidewalk. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  the  defendant,  and  the  plaintiff  brings 
this  appeal. 

Appellant  complains  of  the  tnstractiotas  giv- 
en for  defendant:  First,  that  the  instruction 
that  there  was  no  evidence  of  Improper  con- 
struction of  the  sidewalk  was  not  founded 
In  fact  and  was  misleading,  and  th«re  was 
no  such  issue  in  the  case.  There  was  no 
charge  in  the  petition  of  improper  construc- 
tion, but  the  plaintiff's  evidence  brought  out 
the  fact  that  the  sidewalk  was  laid  on  a 
hillside  sloping  from  east  to  west,  and  against 
the  stone  wall  on  the  south,  which  had  the 
effect  to  catch  more  snow  than  if  it  had  not 
been  so  constructed.  From  this  evidence  the 
plaintiff  sought  to  draw  the  inference  of 
improper  construction,  and,  as  no  such  issue 
was  tendered  in  the  petition,  it  was  proper 
for  the  court  to  take  that  question  out  of 
the  case  by  an  Instruction.  The  plaintiff  has 
no  cause  to  complain  of  any  of  these  in- 
structions. The  case  was  tried  on  the  plain- 
tilTs  own  theory.  The  court  gave  all  the 
Instructions  she  asked,  and  those  given  for 
the  defendant  were  not  contrary  to  the  plain- 
tiff's theory,  but  only  presented  the  defend- 
ant's side  in  the  same  view  of  the  law.  The 
doctrine  on  which  the  plaintiff  seems  to  have 
prosecuted  her  case  is  thus  stated  by  a  learned 
text  writer:  "When  a  municipal  corporation 
has  permitted  snow  and  ice  to  accumulate 
and  remain  upon  its  sidewalks  for  an  un- 


reasonable time  in  a  rounded,  oneven,  and 
dangerous  condition,  and  an  Injury  occurs 
by  reason  thereof  to  one  who  is  properly 
using  the  walk  and  exercising  ordhiary  care, 
the  municipality  will  be  liable  to  him  in  dam- 
ages. When,  however,  there  is  no  fault  In 
the  construction  of  the  way,  and  the  ice  and 
snow  have  formed  with  smooth  and  even 
surface,  the  municipality  will  not  be  liable 
for  an  accident  merely  because  the  ice  or 
snow  was  slippery;  nor  will  it  ordinarily  be 
liable  In  any  case  until  sufficient  time  has 
elapsed  to  clear  away  the  ice  or  snow." 
Elliott,  Roads  &  S.  S  626.  Our  view  of  the 
law  of  this  subject  is  expressed  in  Reedy 
V.  Association.  161  Mo.  52S,  61  S.  W.  859, 
6S  L.  R.  A.  806.  Without  expressing  any 
opinion,  therefore,  on  the  correctness  of  the 
doctrine  Just  quoted  from  the  text  writer, 
it  is  sufficient  to  say  that  that  was  the  the- 
ory on  which  the  plaintiff  chose  to  try  her 
case,  and  the  instructions  given  both  for 
plaintiff  and  defendant  are  in  accordance 
with  that  theory.  We  do  not  understand  the 
plaintiff  as  now  questioning  the  ccHrectness 
of  that  view  of  the  law.  The  criticism  of 
the  instructions  is,  rather,  in  relation  to  their 
forms  of  expression,  and  we  do  not  think  it 
well  founded  in  that  respect. 

It  is  complained  that  the  instruction  on 
the  question  of  c<mtributory  negligence  should 
not  have  been  given,  because,  it  is  argued, 
there  was  no  evidence  that  the  plaintiff  knew 
or  could  have  known  the  condition.  The 
evidence  showed  that  the  condition  of  the 
sidewalk,  whatever  it  may  have  been,  was 
In  plain  view;  and,  whilst  the  plaintiff  might 
not  have  discovered  the  danger  until  she  got 
on  the  ice,  still  the  fact  that  it  was  there 
to  be  seen  was  some  evidence  that  the  dan- 
ger might  have  been  discovered  if  reasonable 
care  had  been  used.  The  evidence  as  to 
whether  the  sidewalk  was  in  the  condlti<m 
that  the  plainttflT's  petition  alleges  it  was, 
was  conflicting;  there  being  considerable 
substantial  evidence  on  the  defendant's  aide 
of  the  question.  The  verdict,  therefore,  can- 
not be  said  to  be  the  result  of  prejudice  or 
passion;  and,  as  it  has  met  the  approval  of 
the  trial  court,  this  court  will  not  rewelgh 
the  evidence. 

We  discover  no  error  in  the  record,  and 
therefore  the  Judgment  is  affirmed.  All  con- 
cur. 


DELANEY   v.   POLICE   COURT   OF   KAN- 
SAS CITY  et  al. 

(Supreme  Court  of  Missouri.    Mardi  19,  1902.) 

POLICB    COURT-JXJRT    TRIAL— VIOLATION    OF 

ORDINANCE— REPEAL— CONSTITUTIONAL 

LAW— WRIT  OF  PROHIBITION. 

l.Rev.  Ord.  Kansas  City  1868,  |{  881.  802. 
allowing  Jury  trial  in  prosecution  for  violation 
of  mnnTcipal  regulations,  but  requiring  defend- 
ant at  time  of  demanding  Jury  to  deposit  with 
the  clerk  a  sum  sufficient  to  pay  the  fees  of 
such  jury,  does  not  avail  him,  he  not  having 
made  such  deposit. 
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2.  Rev.  Ord.  Kaiisas  City  188S.  §§  881,  882, 
permitting  a  jury  trial  before  the  police  court 
to  a  person  charged  with  yiolatiou  of  a  mu- 
nicipal  regulation,  are  expressly  and  impliedly 
repealed  by  Iter.  Ord.  1898,  the  latter  reTising 
the  subject  ot  trials  for  riolations  of  municipal 
police  regulations,  and  adopting  a  policy  and 
procedure  different  from  that  preTiousIy  provid- 
ed, and  section  1274  thereof  expressly  repealing 
"all  ordinances  of  a  general  nature  not  herein 
contained." 

3.  Rev.  Ord.  Kansas  City  1898,  f  889.  pro- 
viding that:  "All  cases  triable  before  such 
judge  shall  be  woceeded  with  in  the  same  man- 
ner as  trials  before  justices  of  the  peace  for 
misdemeanors.  If  the  police  judge  shall  find 
the  defendant  guilty,"  he  shall  fix  the  punish- 
ment, and,  if  the  finding  be  that  defendant  is 
not  guilty,  judgment  shall  be  for  him,— does  not 
authorize  a  jury  trial  by  adoption  of  state  stat- 
utes allowing  a  defendant  on  trial  for  a  misde- 
meanor before  a  justice  of  the  peace  to  de- 
mand a  JU17. 

4.  No  constitutional  provision  gives  right  of 
trial  by  jury  in  prosecution  for  violation  of  a 
municipal  police  regulation  which  is  not  a 
matter  embraced  in  the  criminal  statutes. 

5.  A  court  having  jurisdiction  of  a  prosecu- 
tion, its  refusal  of  jury  trial  is  at  most  mere 
error,  which  is  not  ground  for  writ  of  prohibi- 
tion. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; Roland  Hugbes,  Special  Judge. 

Proceedings  by  John  F.  Delaney  for  writ 
of  prohibition  to  tbe  police  court  of  Kansas 
City  and  others.  From  a  Judgment  dischar- 
ging a  preliminary  rule,  plaintift  appeals. 
Affirmed. 

This  Is  an  appeal  from  a  Judgment  of  tbe 
circuit  court  of  Jackson  county  discbarglng 
a  preliminary  rule  in  prohibition  thereto- 
fore issued  by  that  court  This  court  bas 
jurisdiction  of  tbis  appeal,  because  tbe  pro- 
tection of  tbe  CMistltatlon  of  tikis  state  and 
of  tbe  United  States  was  invoked  by  tbe 
plalntifr  in  tbe  lower  court  and  alleged  to 
have  been  denied  to  him  by  tbe  decision  of 
that  court  Tbe  case  made  is  this:  Tbe 
plaintift  was  arrested  by  tbe  police  for  dis- 
turbance of  the  peace  and  for  being  drunk 
on  tbe  streets  In  Kansas  City,  and  was  put 
upon  trial  before  the  police  court  of  that 
city.  He  demanded  a  trial  by  Jury,  whicta 
was  refused  bim.  He  thereupon  obtained 
from  tbe  circuit  court  of  that  county  a  pre- 
liminary rule  in  prohibition  against  tbe  po- 
lice court  and  tbe  Judge  and  prosecuting 
attf  mey  of  that  court,  upon  tbe  ground  that 
under  tbe  charter  and  ordinances  of  that  city 
be  was  entitled  to  a  trial  by  Jury,  and  also 
that  under  tbe  constitution  of  tbis  state 
(sections  22,  2&  art  2)  he  was  entitled  to  a 
trial  by  Jury,  and  also  that  under  the  four- 
teenth amendment  to  the  constitution  of 
the  United  States  and  under  section  30  of 
article  2  of  the  constitution  of  Missouri  be 
was  about  to  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 
Tbe  gist  of  this  contention  is  tbis:  Under 
tbe  charter  of  Kansas  City  adopted  in  1875 
and  under  sections  891  and  892  of  tbe  Re- 
vised Ordinances  of  Kansas  City  of  1888 
(being  Ordinance  No.  41,982)  a  Jury  trial  be- 


fore the  "city  recorder"  (as  tbe  court  wa» 
tben  called:  "police  court"  as  it  is  now 
called)  was  permitted  to  any  person  char- 
ged with  a  violation  of  a  municipal  regula- 
tion before  said  recorder  or  court:  and  that 
tbe  new  charter,  adopted  in  1889,  expressly 
continued  in  force  all  ordinances  in  force 
at  tbe  date  of  its  adoption,  until  repealed 
by  the  common  council  and  that  tbe  ordi- 
nances in  reference  to  such  Jury  trial  have 
not  been  repealed.  On  tbe  contrary,  tbe 
defendants  show  that  the  charter  of  1SS9 
creates  tbe  police  court  provides  for  a  po- 
lice Judge,  who  shall  be  ex  officio  a  Justice 
of  tbe  peace,  and  confers  exdusire  juris- 
diction upon  such  court  over  ail  cases  aris- 
ing under  any  ordinance  of  tbe  city,  except 
suits  for  taxes  due  tbe  city,  and  provides 
for  appeals  from  blm  as  police  Judge  to  the 
criminal  court  of  Jackson  county,  and  ap- 
peals from  bim  as  Justice  of  tbe  peace  to 
tbe  circuit  court  as  In  cases  of  appeals 
from  other  Justices  of  tbe  peace  in  civil 
cases.  Tbe  defendants  also  show  tbat  tbe 
Revised  Ordinances  of  1888,  containing  sec- 
tions 891  and  892  aforesaid,  providing  for  a 
Jury  trial,— being  Ordinance  41,982,— were 
repealed  and  superseded  by  the  Bevised 
Ordinances  of  1898,  being  Ordinance  9,258: 
and  that  a  Jury  trial  Is  not  permitted  under 
tbe  present  ordinance,  but  tbat  on  tbe  con- 
trary, under  section  699,  Rev.  Ord.  1898,  the 
police  Judge  now  determines  tbe  goilt  or 
innocence  of  tbe  accused,  and  fixes  tbe  pun- 
ishment The  defendants  further  show 
that  sections  891,  892,  of  tbe  Revised  Ordi- 
nances of  1888,  which  were  continued  In 
force  by  tbe  charter  of  1889  until  repealed 
by  tbe  common  council,  were  rei>ealed  by 
section  1274  of  tbe  Revised  Ordinances  of 
1898.  which  is  as  foUows:  "Sea  1274.  Re- 
pealing Clause.— AH  ordinances  and  parts 
of  ordinances  of  a  general  nature  not  herein 
contained  are  hereby  repealed,  but  in  con- 
stroing  tbis  provision  no  ordinance  granting 
any  right  or  privilege  therein  mentioned  to 
individuals,  firms  or  corporations,  or  fixing 
tbe  salary,  wages  or  compensation,  or  ao- 
thorizlng  the  appointment  or  employment 
of  any  officer  or  employee  of  tbe  city,  sball 
be  held  to  be  a  general  ordinance."  Tlie  de- 
fendants further  contend  that,  even  if  sec- 
tions 891  and  892  of  the  Revised  Ordinances 
of  1888  were  still  in  force,  the  plaintiff  bas 
not  shown  himself  entitled  to  a  Jury  trial, 
because  be  bas  not  deposited  or  offered  to 
deposit  with  the  clerk  of  said  court  "a  sum 
sufficient  to  pay  the  fees  of  such  Jnry,"  as 
those  sections  of  the  ordinance  of  18SS  re- 
quired to  be  done  when  the  Jury  was  de- 
manded. Upon  this  showing,  tbe  circuit 
court  discharged  the  preliminary  rule  in 
prohibition,  and  tbe  plaintiff  appealed  to 
this  court 

John  M.  Parry,  Shelley  Grover,  and  John 
F.  Delaney,  for  appellant.  R.  B.  Middle- 
brook,  for  respondents. 
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MAUSHALL,  J.  (after  Btatlng  the  facts). 
1.  If  all  the  plaintiff  contends  for  be  conceded, 
he  cannot  maintain  this  action;  for  the  same 
ordinance  provisions  that  he  relies  on  as 
guaraut}'lni;  him  a  trial  by  jury  also  require 
blm  to  deposit  with  the  clerk  of  the  police 
court,  at  the  time  he  demands  a  Jury,  "a 
sum  sufQclent  to  pay  the  fees  of  such  Jury"; 
and  this  the  plaintiff  does  not  allege,  or  even 
pretend,  that  he  did.  Hence  be  has  failed 
to  bring  himself  within  the  provisions  of  the 
ordinance  he  relies  on. 

2.  But  it  is  not  true  that  the  charter  and 
ordinances  of  Kansas  City  that  were  In  force 
on  August  13,  1890,  when  the  plaintiff  was 
arrested,  give  any  right  of  trial  by  Jury  in 
cases  arising  upon  a  violation  of  municipal 
police  regulations.  The  cbarter  of  1875  was 
superseded  by  the  charter  of  1889,  and  sec- 
tiona  891,  892,  of  the  Revised  Ordinances  of 
188S.  providing  for  a  trial  by  Jury,  while 
preserved,  until  repealed,  by  the  provisions 
of  section  1  of  article  17  of  the  cbarter  of 
1880,  were  nevertheless  expressly  repealed  by 
section  1274  of  the  Revised  Ordinances  of 
1898,  because  they  were  ordinances  of  a  gen- 
eral nature  in  the  Revised  Ordinances  of 
1S8S,  and  were  not  contained  in  the  Revised 
Ordinances  of  1898.  State  v.  Woodson,  128 
Mo.,  loc.  elt  Bll,  31  S.  W.  105.  The  Re- 
vised Ordinances  of  1898  revised  the  subject 
of  trials  for  violation  of  municipal  police 
regulations,  and  adopted  a  different  policy 
and  procedure  from  that  provided  by  the  Re- 
vised Ordinances  of  1888,  and  by  so  doing 
repealed  tbe  old  ordinance  provisions,  even 
if  section  1274  had  not  expressly  done  so. 
Meriwether  v.  Love  (not  yet  officially  report- 
ed} 67  8.  W.  250;  End.  Interp.  St.  8f  201, 
202;  State  v.  Roller,  77  Mo.  120;  State  v. 
Hickman,  84  Mo.,  loc.  dt  79;  State  ▼.  War- 
deU,  153  Mo.,  loc.  cit  325,  54  S.  W.  574. 
This  Is  manifestly  true  In  this  case,  because 
it  could  not  be  that  it  was  Intended  to  leave 
in  force  two  ordinances  of  a  general  nature, 
under  one  of  which  a  Jury  trial  was  author- 
ized and  guarantied,  and  under  tbe  other  no 
such  right  was  conferred,  but,  on  the  con- 
trary, the  power  was  conferred  exclusively 
upon  the  Judge  to  find  the  guilt  or  innocence 
of  tlie  accused,  and  to  assess  the  punishment 

8.  The  plaintiff  here,  apparently  for  the  first 
time,  contends,  however,  that  even  under 
section  C89,  Rev.  Ord.  1898,  he  is  entitled  to 
a  trial  by  Jury.  He  works  out  this  conten- 
tion by  taking  the  first  sentence  of  that  sec- 
tion, which  provides,  "All  cases  triable  be- 
fore such  judge  shall  be  proceeded  with  In 
tbe  same  manner  as  trials  before  justices 
of  tbe  peace  for  misdemeanors,"  and  by 
sbowlng  that  by  section  2768  et  seq..  Rev. 
St  1899,  a  defendant  on  trial  for  a  misde- 
meanor before  a  justice  of  the  peace  may 
demand  a  Jury.  Such  contention  Is  disin- 
genaous.  It  Ignores  the  remaining  provisions 
of  section  699,  Rev.  Ord.  1898.  That  section 
is  as  follows:  "Sec.  699.  Proceedings.— All 
coses  triable  hetore  such  Judge  shall  be  pro- 


ceeded with  In  the  same  manner  as  trlali) 
before  Justices  of  the  peace  for  misdemean- 
ors. If  the  police  Judge  shall  find  the  de- 
fendant guilty,  said  Judge  shall  fix  the  pun- 
ishment according  to  law,  and  the  judgment 
shall  be  for  fine  assessed  together  with  costs 
and  commitment  either  or  both  as  may  be 
required.  If  the  finding  be  that  defendant 
Is  not  guilty,  the  judgment  shall  be  for  the 
defendant  such  judgment  shall  be  entered  on 
the  record  of  said  court"  When  read  in  its 
entirety,  it  is  too  plain  to  admit  of  serious 
controversy  that  no  right  of  trial  by  Jury  is 
conferred  by  this  section,  and  that  It  does  not 
contemplate  a  reference  to  or  adoption  of  the 
state  statutes  in  reference  to  the  right  to  a 
Jury  trial  In  such  cases;  for,  if  tbe  Judge  Is 
alone  empowered  to  pass  upon  the  guilt  or 
innocence  and  to  assess  the  punishment  of 
the  accused,  the  Jury  would  have  no  function 
to  perform,  and  hence  would  be  a  perfectly 
superfluous  adjunct 

4.  Neither  the  constitution  of  Missouri  nor 
tbe  constitution  of  the  United  States  guaran- 
ty to  a  person  charged  with  a  violation  of  a 
mere  municipal  iwlice  regulation  the  right  of 
trial  by  Jury.  Not  Is  such  a  right  guaran- 
tied or  Involved  In  section  30  of  article  2  of 
the  state  constitution,  or  in  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States,  which  prohibits  any  person  to  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  of  law.  Walker  t.  Sauvlnet,  92 
U.  S.  90,  23  h.  Ed.  678.  "Due  process  of  law" 
does  not  necessarily  mean  a  trial  by  jury. 
It  simply  means  a  day  In  court  according 
to  tbe  practice  provided  for  such  cases,  in- 
volving, of  course,  notice,  and  an  opportunity 
to  be  heard  before  judgment  is  pronounced? 
Violations  of  municipal  police  regulations  are 
not  crimes,  within  the  meaning  of  that  term 
as  used  in  the  constitution.  Stevens  v.  City 
of  Kansas  City,  146  Mo.  460,  48  S.  W.  658; 
State  V.  Renlck,  157  Mo.  293,  57  8.  W.  713. 
Being  mere  prosecutions  to  recover  a  penalty 
for  a  violation  of  a  city  ordinance,  "an  ar- 
raignment and  plea  are  unnecessary,  since 
such  a  proceeding  Is  not  a  criminal  prosecu- 
tion." City  of  Lexington  v.  Curtln,  69  Mo. 
626;  City  of  St  Louis  v.  Knox,  74  Mo.  79. 
Ever  since  City  of  St  I^uis  r.  Smith,  10 
Mo.  439,  such  prosecutions  have  been  treated 
by  this  court  as  clvU  In  nature,  although 
somewhat  criminal  in  respect  to  some  of  the 
prescribed  procedure.  City  of  Kansas  v. 
Clark,  68  Mo.,  loc.  clt  589;  Ex  parte  Holl- 
wedell,  74  Mo.,  loc.  clt  400;  City  of  St  Louto 
V.  Knox,  74  Mo.  79;  City  of  St  Louis  v. 
Weltzel,  130  Mo.,  loc.  dt  612,  81  S.  W.  1045; 
City  of  Gallatin  v.  Tarwater,  143  Mo.,  loc. 
dt  46,  44  S.  W.  750;  Stevens  v.  City  of 
Kansas  City.  140  Mo.  460,  48  S.  W.  C58; 
State  V.  Renlck.  157  Mo.  293,  57  S.  W.  713; 
State  V.  Muir  (not  yet  officially  reported)  65 
S.  W.  2S5.  This  being  true,  such  prosecu- 
tions may  be— in  fact  to  be  effective,  must 
be— suinninry.  Hill  v.  Mayor,  etc.,  72  Ga. 
314;    U.  S.  T.  Green,   19   D.   C.   230.     And 
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where  the  act  charged  is  a  mere  violation 
of  a  municipal  police  regulation,  abd  not  a 
matter  embraced  In  the  public  criminal  stat- 
utes of  the  state,  a  trial  by  jury  is  not  a 
constitutional  right  of  the  defendant  in  such 
a  case.  1  DIU.  Mun.  Corp.  (4th  Ed.)  U  432, 
433;  2  Beach,  Pub.  Corp.  §  1284.  Aside 
from  all  this,  the  right  of  trial  by  Jury  for 
violation  of  mere  municipal  police  regulations 
is  not,  and  never  was,  contemplated  by  the 
constitution  of  this  state.  Vaughn  v.  Scade, 
30  Mo.,  loc.  cit  604;  Oallan  v.  Wilson,  127 
U.  S.  640,  8  Sup.  Ct  1301,  32  L.  Ed.  223; 
6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  978, 
and  cases  cited  in  note  8. 

5.  In  addition  to  all  that  has  so  far  been 
said,  this  proceeding  must  fail,  because  no 
proper  case  for  a  writ  of  prohibition  is  pre- 
sented by  this  record.  Even  if  all  the  plain- 
,  tiff  contends  for  be  conceded,  it  would 
amount  only  to  error,  which  could  only  be 
corrected  by  appeaL  The  Jurisdiction  of  the 
police  court  to  try  cases  for  violation  of 
municipal  police  regulations  leveled  at  disor- 
derly conduct  and  drunkenness  on  the  streets 
is  exclusive.  Its  procedure  in  the  exercise 
of  its  Jurisdiction  may  or  may  not  be  errone- 
ous, but,  so  long  as  It  has  Jurisdiction,  and 
acts  wltiiln  its  Jurisdiction,  its  rulings  and 
proceedings  cannot  be  reviewed  or  corrected 
by  means  of  a  writ  of  prohibition,  no  matter 
how  erroneous  such  rulings  and  proceedings 
may  be.  Mere  error  or  Irregularity  or  mis- 
take, be  it  ever  so  manifest,  which  does  not 
amount  to  an  excess  of  Jurisdiction,  will  not 
be  ground  for  a  prohibition.  Lloyd,  Prohib. 
p.  48;  Shortt,  Maud.  &  Prohib.  marg.  p.  436; 
19  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  p.  263. 
A  writ  of  prohibition  "cannot  be  made  to 
perform  the  functions  of  an  appeal,  a  writ 
of  error,  or  a  certiorari;  its  purpose  being, 
not  to  correct  errors,  but  to  prevent  an  usur- 
pation of  Jurisdiction."  19  Am.  &  Eng.  Enc. 
Law  (1st  Ed.)  p.  265,  and  cases  cited;  Mas- 
tin  V.  Sloan,  98  Mo.  2S2,  11  S.  W.  568;  State 
V.  Southern  Ry.  Co.,  100  Mo.  69,  13  S.  W. 
898;  State  v.  Withrow,  108  Mo.,  loc.  cIt  8, 
18  S.  W.  41;  State  v.  Ross,  136  Mo.,  loc.  cit 
278,  41  S.  W.  1041;  State  v.  St  Louis  Court 
of  Appeals,  99  Mo.  219,  12  S.  W.  601. 

For  these  reasons  the  Judgment  of  the  cir- 
cuit court  discharging  the  preliminary  rule 
in  prohibition  is  affirmed.    All  concur. 


STATE  ex  Inf.  HADLET  v.  WASHBURN. 

(Supreme  Court  of  Missouri.     Feb.  19,  1902.; 

ELECTIONS-APPOINTMENT  OF  ELECTION  COM- 
MISSIONERS —  RESTRICTION  UPON  GOVERN- 
OR'S POWER— CONSTITUTIONAL  LAW— CLASS 
LEGISLATION— LEGISLATIVE  APPOINTMENT- 
DIVISIBILITY  OF  UNCONSTITUTIONAL  ACT. 

1.  Act  June  19,  1899,  creating  a  board  of 
three  election  commiasionerB  in  cities  having 
over  100,O()O  inhabitants,  to  be  appointed  bj 
the  governor,  provided  that  one  of  the  members 
must  belong  to  a  "leading  party  politically  op- 
posed" to  that  to  which  the  other  two  belong. 
and  mnst  be  chosen  from  three  citizens  named 
by  the  city  central  committee  of  such  leading 


political  party.  Held,  that  so  mnch  of  the  act 
as  restricted  the  power  of  appointment  to  a 
choice  from  citizens  tieion^ing  to  and  named 
by  the  committee  of  a  particular  party  was  re- 
puguant  to  Const,  art.  4,  S  53,  prohibiting  local 
or  special  legislation  granting  to  any  corpora- 
tion, assoclaaon,  or  individual  any  special  or 
exclusive  right,  privilege,  or  immunity. 

2.  The  election  commissioners  being  state  of- 
ficers, the  restriction  of  the  power  of  appoint- 
ing one  of  them  to  a-  choice  from  citisens  select- 
ed as  prescril>ed  by  the  legislature  was  repug- 
nant to  Const,  art.  3,  providing  that  the 
powers  of  government  shall  be  divided  into  leg- 
islative, executive,  and  judicial  departments,  and 
that  one  charged  with  the  exercise  of  powers 
l)elonging  to  one  department  shall  not  exercise 
any  ^wer  belonging  to  either  of  the  others; 
as  l>emg  in  effect  a  provision  for  legislative  ap- 
pointment to  a  governmental  office,  which  eoald 
under  the  constitution  be  filled  only  by  execu- 
tive appointment,  or  by  election  by  the  peo^e. 

3.  Even  if  Const  art  14,  S  9,  providing  that 
the  appointmetit  of  all  officers  not  otherwise  di- 
rected by  the  constitution  shall  be  made  in 
such  manner  as  may  be  prescribed  by  law,  au- 
thorized the  legislature  to  give  the  committee 
of  a  political  party  power  to  appoint  the  third 
memljer  of  the  election  commiMioners  provided 
for  by  Act  June  19,  1899,  it  did  not  authorise 
the  legislature  to  designate  by  description  the 
man  to  be  chosen,  as  attempted  in  such  act 

4.  The  restriction  in  Act  June  19,  1809,  up- 
on the  power  therein  ccHiferred  upon  the  gov- 
ernor of  appointing  election  commissioners  in 
cities  of  over  100,000  Inhabitants,  to  a  choice 
of  one  of  such  commisaioners  fronii  dtisens 
named  by  the  city  central  committee  of  the 
leading  party  poUtlcaliy  <q;ipoaed  to  that  to 
which  the  other  commissioners  belong,  is  not 
such  an  essential  element  of  the  act  that  its 
unconstitutionality  affects  the  power  of  ap- 
pointment therein  conferred,  and  hence  an  ap- 
pointment made  by  the  governor  in  disregard 
of  such  restriction  was  valid. 

Sherwood  and  Robinson,  JJ.,  dissenting. 

In  banc.  Appeal  from  circuit  court  Bates 
county;  W.  W.  Graves,  Judge. 

Quo  warranto  by  the  state,  on  the  informa- 
tion of  Hadley,  prosecuting  attorney,  against 
Charles  B.  Washburn.  From  a  Judgment  in 
tavor  of  the  state,  defendant  appeals.  Re- 
versed. 

Clark  &  Francisco,  B.  E.  Yates,  and  W.  M. 
Williams,  for  appellant  John  H.  Lucas  and 
Gage,  Ladd  &  Small,  for  the  State. 

VALLIANT,  J.  This  is  an  appeal  from  a 
Judgment  of  the  circuit  court  of  Bates  coun- 
ty ousting  the  appellant  from  office  as  mem- 
ber of  the  board  of  election  commissions^ 
of  Kansas  City  in  a  proceeding  in  the  nature 
of  quo  warranto  upon  the  information  of  the 
prosecuting  attorney  of  Jackson  coimty.  The 
suit  was  begun  in  the  circuit  court  of  Jack- 
son county  and  taken  by  change  of  venue 
to  Bates  county.  The  facts  in  the  case  are 
undisputed.  An  act  was  passed  by  the  gen- 
eral assembly,  and  approved  June  19,  1899, 
amending  the  then  existing  statute  In  relation 
to  the  board  of  election  commissioners  In 
cities  having  over  100,000  inhabitants,  one 
part  of  which  amendatory  act  is  in  these 
words:  "There  Is  hereby  created  a  board  of 
election  commissioners  for  each  city  that  is 
governed  by  the  provisions  of  ttils  act  com- 
posed of  three  members,  who  shall  ba  ap- 
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pointed  as  follows:  Within  ten  days  after 
this  act  takes  effect,  the  governor  shall  ap- 
point three  election  commissioners,  one  of 
whom  shall  be  by  him  designated  as  the 
chairman  of  the  board,  and  one  of  whom 
shall  be  by  .him  designated  as  the  secretary 
of  the  board,  which  said  three  election  com- 
missioners shall  hold  their  offices  for  the  term 
of  three  years  and  until  their  successors  are 
appointed  and  qualified.  •  •  •  One  of 
said  election  commissioners  so  appointed  by 
the  gOTemor  shall  be  a  memb«-  of  the  lead- 
ing party  politically  opposed  to  that  to  which 
the  chairman  and  the  secretary  so  appointed 
belongs  and  shall  be  chosen  from  three  eligi- 
ble citizens  named  by  the  city  central  com- 
mittee of  the  said  leading  party  twlitlcally 
opposed  to  that  to  which  the  chairman  and 
secretary  belong."  Acts  1899,  p.  197.  As 
in  performance  of  the  duty  imposed  npon  bim 
by  that  act,  the  governor  appointed  three 
election  commissioners  for  Kansas  City,  one 
of  whom  he  designated  as  president,  and  an- 
other as  secretary,  of  the  board,  and  the  third, 
who  is  the  member  at  whom  this  writ  is 
leveled,  was  of  the  leading  party  opposed 
politically  to  that  to  which  the  two  others 
belonged.  He  possessed  all  the  qualifications 
that  were  required  to  render  him  person- 
ally eligible  to  the  office,  and  immediately 
upon  his  appointment  qualified  and  entered 
npon  Its  duties,  and  was  discharging  the 
same  when,  by  tbis  proceeding,  he  was  called 
Into  court  to  show  by  what  authority  he  was 
so  acting.  His  right  to  hold  the  office  and 
discharge  its  duties  is  challenged  upon  one 
ground  only;  that  is,  that  he  was  not  nom- 
inated by  the  city  central  committee  of  his 
party.  That  committee,  as  contemplated  by 
the  act  of  1899,  duly  named  three  eligible 
citizens  from  whom  the  choice  was  to  be 
made.  This  appellant  was  not  one  of  the 
three,  but  was  anointed  by  the  governor 
of  his  own  free  choice^  in  disregard  of  the 
nominations  of  that  committee.  The  ques- 
tion for  decision  therefore  Is,  did  the  govern- 
or have  the  lawful  authority  to  appoint  to 
the  office  one,  otherwise  eligible,  who  was 
not  of  the  three  thus  nominated? 

1.  TbiB  brings  into  question  the  validity, 
under  the  constitution,  of  the  act  of  1899, 
above  mentioned,  or  so  much  thereof  as  es- 
says to  confer  the  power  of  nomination  on 
the  party  committee.  Appellant  maintains 
that  that  portion  of  the  act  is  In  violation  of 
section  53  of  article  4  of  the  constltuticm, 
which  is:  "The  general  assembly  shall  not 
pass  any  local  or  special  law  •  *  • 
granting  to  any  corporation,  association  or 
Individual  any  si>ecial  or  exclusive  right, 
privilege,  or  immunity."  The  purpose  of  that 
clause  In  our  constitntlbn  is  to  secure  to  every 
one  within  the  state  that  equality  in  right, 
privU^e,  and  Immonlty  conferred  by  law, 
which  Is  an  absolute  essential  to  our  form 
of  government.  It  Is  not  to  bo  confused 
with  the  idea  that  it  was  designed  to  prevent 
such  ineqaallty  in  fact  in  the  conditions  of 
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individuals  as  their  own  acts  may  bring 
about,  but  It  means  that  such  Inequality 
shall  not  be  created  by  law;  that  the  state 
^all  deal  even  handed  with  all.  The  same 
Idea  runs  through  the  constitutions  of  other 
states,  and  Is  expressed  in  forms  more  or 
less  explicit,  but  In  our  constitution  it  is 
comprehensive  and  clear  In  its  meaning.  •  Is 
that  purpose  violated  by  the  statute  in  ques- 
tion, which  seeks  to  confer  npon  the  commit- 
tee of  one  political  party  the  right  to  appoint 
an  officer  to  exercise  a  governmental  function 
hi  the  matter  of  state  elections  when  the 
same  right  is  not  given  to  any  other  partisan 
committee?  Although  the  power  here  at- 
tempted to  be  conferred  Is  not  literally  the 
Itower  of  appointment,  yet  Its  effect  Is  the 
same;  it  leads  to  the  appointment;  and  If 
the  legislature  has  the  authority  to  confer 
the  power  to  nominate  in  the  maimer  Indicat- 
ed, it  has  the  authority  to  confer  the  powo* 
to  appoint  without  the  circumlocution,  which 
Is  merely  formaL  If  the  governor  may  be 
compelled  to  select  one  of  three,  he  may  be 
limited  In  his  pr^erence  of  one  of  two,  and, 
either  in  form  or  in  skillful  practice,  there 
might  be  no  choice  left  to  the  executive  at 
all.  We  must  consider  the  statute  therefore 
as  conferring  on  the  partisan  committee  the 
power  to  name  the  officer,  for  such  is  the 
effect  The  clause  of  our  constitution  above 
quoted  does  not  prohibit  the  general  assembly 
passing  a  statute  to  affect  particularly  one 
class.  Since  there  are  classes  of  individuals 
and  corporations  so  essentially  different  from 
other  classes  as  that  a  law  deslgrned  to  apply 
to  all  would  apply  to  some  In  one  way  and 
to  others  in  another,  or  to  some  In  one  de- 
gree and  to  others  In  a  larger  degree.  It  be- 
comes absolutdy  necessary  that  laws  should 
be  made  to  affect  particular  classes,  else 
the  very  inequality  sought  tu  be  avoided 
would  be  produced.  A  law  might  be  uniform 
Id  theory,  yet  in  its  operation  produce  un]ust 
discrimination,  .discriminating  in  effect  by 
failing  to  discriminate  In  form;  that,  is,  by 
failing  In  shape  to  fit  the  unequal  condi- 
tions to  which  It  must  apply.  Therefore  a 
law  Is  not  within  the  constitutional  Inhibition 
because  It  Is  designed  to  operate  on  one  class 
only,  provided  the  conditions  reasonably  Jus- 
tify the  distinguishing  of  the  class,  and  pro- 
vided it  affects  equally  aU  who  come  within 
that  class.  Hamman  v.  Coke  Co.,  156  Mo. 
232,  66  S.  W.  1091.  But  If  the  attempted 
classification  be  arbitrary,  or  If  the  statute 
essays  to  cmfer  a  "right,  privilege  or  Im- 
munity" upon  one  or  some  In  the  class,  and 
not  upon  all,  the  act  is  Invalid.  State  v. 
Walsh,  136  Mo.  400,  87  S.  W.  1112,  35  L.  R. 
A.  231;  State  v.  Thomas,  138  Mo.  95,  39  S. 
W.  481.  Does  this  act  of  1809  recognize  the 
existence  of  a  class  by  natural  conditions, 
and  does  It  affect  all  In  that  class  alike? 
The  legislature  certainly  had  in  view  the  fact 
that  there  were  great  political  parties  in  the 
state,  and  that  the  management  of  the  af- 
fairs of  those  parties  was  In  the  hands  of 
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tlielp  reepectlve  party  committees.  That  Is 
a  natmral  and  reasonable  classification,  and 
legislation  to  affect  tliat  class  is  not  forbidden 
by  the  constitution.  Laws  to  govern  the  ad- 
ministration of  the  affairs  of  political  parties 
have  been  enacted,  and  their  validity  has  not 
been  questioned.  But  if,  for  example,  an 
act- should  be  passed  by  the  legislature  to  gov- 
ern primary  elections,  and  should  provide  that 
the  county  central  committee  of  that  party 
by  name  which  happened  to  have  the  ma- 
jority in  the  general  assembly  should  have 
the  privilege  of  appointing  the  Judges  and 
clerks  of  their  primary  elections,  but  that 
the  governor  should  appoint  those  of  the  next 
largest  party,  and  the  county  court  should  ap- 
point those  of  other  parties,  what  would  be 
thought  of  such  a  law,  not  merely  of  its 
policy  or  fairness,  but  of  its  validity  under 
the  constitution?  It  is  said,  however,  that 
here  the  party  whose  committee  is  given  the 
right  to  appoint  the  officer  is  not  designated 
by  name,  and  that  any  party  is  liable  to  fill 
the  description;  that  It  may  apply  to  one 
party  In  one  city  and  at  the  same  time  to 
another  In  another  city;  to  one  party  in  tiUs 
city  to  day,  and  to  another  party  In  the  same 
city  next  year.  But  whilst  that  is  true,  the 
fact  is  that  when  and  where  the  law  does 
take  effect  It  confers  a  right  on  the  commit- 
tee of  one  party  and  withholds  it  from  com- 
mittees of  all  other  parties.  The  fact  that 
it  may  operate  to  the  advantage  of  one  party 
In  one  place,  or  at  one  tlme^  and  to  that  of 
another  party  In  another  place,  or  at  another 
time,  is  of  no  consequence;  the  vice  is  that 
when  it  does  operate  it  discriminates  in  favor 
of  one  party,— It  confers  an  Important  right 
under  the  state  government  to  one  of  a  class 
and  withholds  it  from  the  rest  That  is 
exactly  what  the  constitution  forbids.  It  Is 
argued  that  the  theory  of  the  statutes  is  that 
the  governor  will  protect  the  Interests  of  bis 
own  party,  but  that  the  interest  of  the  next 
largest  political  part?  should  be  Intrusted 
only  to  its  own  party  committee.  That  argu- 
ment doubtless  had  its  weight  In  the  general 
assembly,  where  alone  It  is  appropriate,  but 
courts  have  nothing  to  do  with  the  policy  of 
a  statute.  They  deal  only  with  the  question 
of  Its  validity  when  It  Is  assailed.  The  gen- 
eral assembly  is  not  always  composed  of  men 
of  two  political  parties  only;  and  If  there 
were  representatives  in  that  general  assem- 
bly belonging  to  a  third  party,  they  might 
have  questioned  even  the  policy  of  the  law 
which  excluded  all  members  of  their  party 
from  a  share  In  its  administration. 

2.  There  is  another  constitutional  stand- 
point from  which  this  case  should  be  viewed, 
and  from  which  the  act  of  1899  In  question 
is  equally  indefensible.  By  article  3  it  is  or- 
dained as  follows:  "The  powers  of  govern- 
ment shall  be  divided  Into  three  distinct  de- 
partments,—the  legislative,  executive  and  Ju- 
dicial—each  of  which  shall  be  confided  to  a 
separate  magistracy,  and  no  person,  or  col- 
lection of  persons,  chaiged  with  the  exer- 


cise of  powers  properly  belonging  to  one  of 
these  departments  shall  exercise  any  pow- 
er properly  belonging  to  either  of  the  others, 
except  in  the  Instance  in  this  oonstttution 
expressly  directed  or  permitted."  All  gov- 
ernmental powers  are  In  their  natures  either 
legislative,  executive,  or  Judicial.  The  con- 
stitution does  not  undertake  to  define  what 
acts  fall  within  the  one  class  or  the  other, 
but  leaves  every  act  to  be  classified  accord- 
ing to  Its  nature,  recog;nlzing  that  the  essen- 
tials which  distinguish  those  that  bdong  to 
one  department  from  those  that  belong  to 
the  two  others  are  discernible  to  the  learned 
mind.  But  in  that  artide  of  the  constitution 
all  the  powers  of  the  state  government  are 
disposed  of,  and  every  one  who  lawfully  ex- 
ercises any  state  governmental  function  Is 
able  to  trace  the  source  of  his  authority  to 
one  of  the  three  departments  there  named. 
The  power,  whatever  its  charactar,  can  be 
exercised  only  by  or  under  authority  of  the 
separate  magistracy  to  which  by  the  consti- 
tution it  is  assigned.  The  Section  commis- 
sioner Is  an  officer  who  exercises  an  impor- 
tant function  of  the  state  government,  af- 
fecting, not  alone  the  city  In  which  bis  du- 
ties are  performed,  but  the  whole  state.  He 
fills,  therefore,  in  its  full  sense,  the  deflnltiou 
of  a  public  officer.  He  Is  not  a  state  of- 
ficer, within  the  narr6w  meaning  of  that 
term  as  used  in  section  12,  art  6,  which  con- 
fers Jurisdiction  on  this  court  In  cases  In 
which  a  state  officer  Is  a  party;  hut  he  Is 
an  officer  of  the  state  In  the  sense  that  a 
sheriff  or  a  circuit  clerk  is  an  officer  of  the 
state.  State  v.  Dillon,  90  Mo.  229,  2  S.  W. 
417;  State  v.  Bus,  135  Mo.  325,  36  S.  W. 
636,  33  L.  R.  A.  616;  State  v.  Higgins,  144r 
Mo.  410,  46  S.  W.  423.  A  pubUc  officer  ex- 
ercising a  function  of  the  state  government 
is  an  agent  oe  servant  of  the  sovereign  peo- 
ple of  the  state,  and  must  derive  his  author- 
ity either  by  election  by  the  pe<H>le  or  ap- 
pointment by  that  tribune  to  whom  the  peo- 
ple have  confided  the  power  of  appointment. 
It  is  therefore  necessary  that  he  should  trace 
his  title  to  the  office  to  the  department  of 
the  state  government  to  which,  under  article 
3,  above  quoted,  the  power  to  confer  title 
to  such  an  office  is  committed.  But  suppose,, 
when  called  into  court  to  show  by  what  au- 
thority he  holds  the  office,  he  shows  that  he- 
has  been  appointed  by  the  dty  central  com- 
mittee of  his  political  party;  to  what  de- 
partment of  the  state  government  would  we 
charge  the  appointment?  It  otay  be  said, 
however,  that  the  committee  is  not  to  make 
the  appointment,  it  Is  to  be  made  by  the 
governor.  If  the  governor  of  his  own  free 
will  makes  the  appointment,  even  if  he  se- 
lects one  of  the  three  flAmlnated  by  the  com- 
mittee, It  is  his  appointment,  and  the  ap- 
pointee may  truly  say  that  he  holds  by  ap- 
pointment under  the  executive  department. 
But  we  are  concerned  now  with,  the  questloa 
of  the  power  of  the  legislature  to  compel  the 
governor  to  make  the  appointment  from  one 
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of  tbe  three  named  by  the  committee,  and 
we  are  asked  to  say  that  tbe  governor,  by 
force  of  tbis  act,  cannot  do  otherwise  than 
register  the  will  of  the  committee.  If  that 
is  the  law,  then,  in  reality,  what  would  be 
the  source  of  an  appointment  onder  it?  We 
are  referred  to  section  0  of  article  14  of  the 
constitution,  which  is:  "The  appointment  of 
all  officers  not  otherwise  directed  by  this 
constitution  shall  be  made  in  such  manner 
as  may  be  prescribed  by  law."  And  it  is 
contended  that  that  section  confers  authority 
on  the  general  assembly  for  this  act.  That 
section  expressly  authorizes  the  general  as- 
sembly, acting  within  its  legislative  capacity, 
to  pass  a  law  prescribing  tbe  manner  In 
which  an  appointment  shall  be  made,  but  It 
does  not  authorize  the  general  assembly 
to  make  the  appointment  itself,  nor  to  au- 
thorize any  one  imconnected  with  the  goT- 
emment  to  do  so.  To  provide  by  law  the 
maimer  In  which  an  appointment  shall  be 
made  is  one  thing,  to  make  tbe  appointment 
is  another;  the  one  is  in  its  nature  legis- 
lative, the  other  la  essentially  executive.  The 
constitution  authorizes  the  legislature  to  do 
the  one,  bnt  not  the  other.  Article  3,  above 
quoted,  confides  the  exercise  of  executive 
functions  to  a  separate  magistracy.  When 
the  general  assembly  undertook,  in  this  act 
of  ISOO,  to  confer  upon  the  city  central  com- 
mittee of  a  political  party  tbe  power  to  ap- 
point to  an  Important  office  In  the  state 
government,  did  it  Intend  thereby  to  ele- 
vate that  committee  into  the  executive  de- 
partment of  the  state  government,  and  make 
it  a  part  of  that  separate  magistracy  to 
which  administrative  functions  of  the  gov- 
ernment were  intrusted?  If  the  general  as- 
sembly had  essayed  to  appoint  tbe  third  elec- 
tion commissioner  itself,  the  act  of  appoint- 
ment would  clearly  have  been  void,  beca»i8e 
It  would  have  been  an  attempt  to  exercise 
executive  power.  Since  the  legislature  can- 
not appropriate  to  Itself  a  power  that  the 
constitution  has  conferred  on  the  executive, 
can  it  rob  the  executive  of  that  power  by 
conferring  it  on  an  outside  unofficial  agency 
of  Hb  own  appointment?  The  act  of  ap- 
pointing to  a  governmental  office  is  in  itself 
tbe  exercise  of  a  governmental  function,  and 
can  be  exercised  only  by  a  governmental  of- 
fice. Therefore,  when  the  power  to  make 
sncb  appointment  is  conferred  on  a  hitherto 
onoflBlcial  person,  if  the  act  conferring  the 
power  is  valid,  the  person  on  whom  It  is  so 
conferred  becomes  ipso  facto  a  public  officer. 
Mechem,  Pub.  Off.  §  11.  Assuming  then,  for 
tbe  sake  of  the  argum^it,  without  so  decid- 
ing, that  the  legislature  had  the  power,  un- 
der section  9,  art.  14,  to  create  an  office  to 
exercise  the  function  of  appointing  the  third 
member  of  the  board  of  election  commis- 
sioners, still  It  had  no  right  to  appoint  the 
person  or  persons  who  should  fill  the  office 
so  created.  The  constitution  of  Ohio  con- 
tains a  clause  very  similar  to  section  0,  art 
14,  of  our  constitution,  above  quoted.    In 


that  state  tbe  legislature  passed  a  law  cre- 
ating a  board  of  commissioners  to  do  certain 
public  service,  and  in  the  act  named  three 
Individuals  and  authorized  them  to  appoint 
the  members  of  the  board  of  commissioners. 
Tbe  question  of  tbe  validity  of  the  appoint- 
ments made  by  these  three  persons  came  be- 
fore tbe  supreme  court  of  that  state,  and  it 
was  held  that  tbe  act  of  the  legislature  in 
that  particular  was  unconstitutional;  that 
whUst  tbe  constitution  gave  the  legislature 
the  power  to  create  tbe  office  of  board  of 
commissioners  and  prescribed  by  law  the 
manner  of  appointment,  it  did  not  give  it 
the  power  to  make  the  appointment,  and 
that  the  naming  of  tbe  three  individuals, 
and  conferring  on  them  tbe  power  to  moke 
the  appointment,  was,  io  itself,  tbe  creation 
of  another  office  and  the  appointment  by  the 
legislature  to  that  office.  State  v.  Kennon, 
7  Ohio  St  546.  The  same  view  of  the  sub- 
ject has  been  taken  by  the  supreme  court 
of  North  Carolina.  State  v.  Stanley,  6G  X. 
C.  59,  8  Am.  Rep.  488;  State  r.  Tate,  68  X. 
C.  546.  There  was  a  clause  in  tbe  consti- 
tution of  each  of  those  states  expressly  de- 
nying the  legislature  the  power  to  appoint  to 
office,  but  whilst  our  constitution  does  not 
in  express  terms,  say  that  the  general  as- 
sembly shall  not  exercise  the  power  of  ap- 
pointment to  office,  it  does  expressly  say 
that  it  shall  not  exercise  a  power  properly 
belonging  to  either  of  the  other  departments, 
and  that  is  aS'  explicit  as  If  It  bad  specified 
that  it  sboidd  not  make  appointments  or 
render  Judgments  When,  therefore,  the 
general  assembly  undertook  to  confer  tbe 
power  to  appoint  the  third  election  commis- 
sioner of  Kansas  City  on  a  body  of  men  not 
officially  connected  with  the  state  govem- 
moit  it  undertook,  in  efTect  to  create  an  of- 
fice to  exercise  tbe  governmental  function 
of  filling  by  appointment  another  public  of- 
fice, and  not  only  to  create  such  office^  but 
to  name  by  description  tbe  men  who  were 
to  fill  it;  in  effect  creating  the  office  and 
appointing  tbe  incumbents,  makhig  the  law 
and  executing  it  Section  9,  art  14,  gives 
no  such  power,  and  article  3  forbids  it  We 
are  referred  to  Gx  parte  Lucas,  160  Mio.  218, 
61  S.  W.  218,  which,  it  is  claimed,  sustains 
a  similar  act  of  the  general  assembly.  But 
there  Is  a  wide  difference  between  that  case 
and  this.  The  act  of  tbe  legislature  in  tbe 
Lucas  Case  required  the  governor  to  appoint 
a  board  of  examiners  to  pass  on  tbe  fitness 
of  persons  to  be  licensed  to  conduct  the 
business  of  barbers  in  cities  having  over  50,- 
000  inhabitants,  and  to  make  bis  appoint- 
ments on  tbe  nomhiations  of  the  barbers' 
unions  in  the  cities  affected.  That  act  of 
tbe  legislature  treated  all  barbers'  unions 
aa  a  class,  and  did  not  confer  "a  right  priv- 
ilege or  Immimlty"  upon  one  union  that  it 
did  not  confer  on  all  in  the  class.  It  did  not 
appear  In  that  case  that  there  was  more 
than  one  union  in  each  city.  Therefore  the 
act  did  not  fall  wltbia  the  limits  of  section 
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63,  art  4,  as  dlscnased  in  tbe  first  paragraph 
of  this  opinion.  Besides,  in  that  case  there 
was  no  suggestion  that  the  governor  in  fact 
did  not  appoint  those  persons  nominated  by 
the  barbers'  onions;  therefore  the  question 
of  his  authority  to  Ignore  those  nominations, 
and  appoint  whomsoever  his  Judgment  dic- 
.  tated,  was  not  in  the  case.  Any  citizen  has 
the  right  to  recommend  to  the  governor  a 
person  for  appointment;  not  only  individuals, 
but  political  committees  and  trade  unions, 
do,  in  tact,  make  such  nomlnatlonB,  and,  if 
the  governor  sees  fit  to  appoint  one  so  nom- 
inated, the  appointment  is  as  much  the  free 
act  of  the  executive  as  if  be  bad  been  un- 
aided by  the  outside  suggestion.  But  act- 
ing in  acccardance  with  recommendations  is 
one  thing,  while  yielding  to  dictation  is  an- 
other. That  idea  is  clearly  expressed  in  the 
Lucas  Case  by  Marshall,  J.,  who  delivered 
the  opinion  of  the  court:  "If  the  act  is  un- 
constitutional because  it  limits  the  governor's 
privileges  of  appointment  to  persons  recom- 
mended by  the  unions  specUQed,  the  governor 
alone  could  object.  If  he  does  not  do  so,  no 
one  else  can  complain.  That  no  such  trouble 
has  arisen  under  this  act,  Is  shown  by  the  fact 
that  it  appears  that  In  fact  the  governor  has 
appointed  a  board  of  examiners  (whether  they 
were  recommended  by  such  unions,  or  wheth- 
er the  governor  treated  the  provisions  of  the 
act  as  unconstitutional  and  appointed  such 
persons  as  he  chose,  does  not  appear),  and  that 
this  prosecution  is  at  the  instance  of  that 
board."  We  say  nothing  now  that  Is  in  con- 
flict with  anything  that  was  decided  in  that 
case. 

The  act  of  filling  a  public  office  by  appoint- 
ment Is  essentlaUy  an  administrative  or  ex- 
ecutive act,  and,  und^r  the  constitution,  can 
be  exercised  only  by  an  oBicer  charged  with 
the  duty  of  executing  the  laws.  There  is, 
however,  an  exception  to  this  rule  which 
does  not  conflict  with  the  meaning  of  article 
8.  Courts  and  the  general  assembly  may  ap» 
point  such  officers  or  agrencies,  not  otherwise 
appointed  by  law,  as  are  necessary  to  the 
exercise  of  their  own  functions.  This  pow- 
er is  essential  as  a  right  of  self-preservation, 
and  Is  necessary  to  preserve  that  very  In- 
dependence in  the  several  departments  of  the 
government  which  article  3  Is  designed  to 
guard.    Meechem,  Pub.  Off.  §i  104,  105. 

There  are  other  reasons  urged  by  appellant 
In  defense  of  his  title  to  the  office  in  ques- 
tion, but,  as  we  are  satisfied  upon  the 
grotmds  above  stated  that  so  much  of  the 
act  of  1880  in  question  as  attempts  to  limit 
the  power  of  the  governor  in  making  the 
appointment  to  a  choice  of  persons  nominated 
by  the  city  central  committee  of  a  political 
party  Is  an  unwarranted  encroachment  on 
the  governor's  constitutional  powers,  it  is 
unnecessary  to  consider  the  other  questions. 

The  point  is  advanced  that,  if  the  act  of  1889 
is  unconstitutional  in  the  particular  named, 
the  whole  act  is  void,  and  the  incumbent 
has  no  title  to  the  office.    The  power  attempt- 


ed to  be  conferred  on  the  partisan  committee 
Is  not  an  essential  element  in  the  whole  act 
Where  the  part  of  an  act  that  is  unconsti- 
tutional does  not  enter  into  the  life  of  the 
act  Itself,  and  is  not  essential  to  its  being, 
it  may  be  disregarded,  and  the  rest  remain 
In  force.    That  is  tills  cas& 

The  record  shows  a  perfect  title  in  ap- 
pellant to  the  office  in  question,  and  there- 
fore the  Judgment  of  the  circuit  court  is 
reversed.  AU  concur,  except  SHERWCX)D 
and  ROBINSON,  JJ.,  who  dissent 


SWBNTZEIi  T.  FRANKLIN  INV.  CO.  et  *1. 

(Supreme  Court  of  Missouri,  Diriaion  No.  1. 

Feb.  19.  1902.) 

FRAUDULENT    CONVBTANCBS-CORPORATIONS 
— DEED  TO  DIRECTORS— CONSIDERA- 
TION—ACTION— ISSUES. 

1.  Where  a  solvent  corporation  sold  to  two 
of  its  directors,  who  were  also  the  principal 
stocliholderB,  certain  reai  estate,  iu  considera- 
tion of  such  purchasers  assuming  certain  of  the 
corporate  debts,  to  an  amount  equal  or  ereater 
than  the  value  of  such  property,  the  sale  was 
valid,  as  against  the  other  (xeditors  of  the 
corporation. 

2.  Where  plaintiffs  bill  alleges  that  a  certain 
deed  was  made  by  a  corporation  to  its  directors 
wlUle  it  was  insolvent,  to  hinder  and  defraud 
its  creditors,  and  prays  tliat  the  deed  be  set 
aside  for  that  reason,  he  cannot  object  that 
the  deed  was  not  duly  antliorised  by  tiie  di- 
rectors, or  rigned  by  the  proper  officers. 

3.  Where  certain  directors  of  a  c(MT>oration 
are  guarantors  of  its  notes,  whidi  are  not  due, 
an  agreement  by  them  to  assiune  the  payment 
of  such  notes,  and  relieve  the  corporatioa 
from  all  liability  thereon,  is  a  good  considera- 
tion for  the  conveyance  of  property  to  such  di- 
rectors to  the  amount  of  such  notes. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; E.  P.  Gates,  Judg& 

Action  by  W.  E.  Swentzel  against  the 
Franklin  Investment  Company  and  oth««. 
From  a  Judgnumt  for  defendants,  plaintiff 
appeals.    Affirmed. 

This  is  a  proceeding  in  equity  by  plain- 
tiff, as  execution  purchaser  of  certain  prop- 
erty in  Kansas  City,  Mo.,  to  have  annulled 
and  set  aside  a  deed  previously  made  there- 
to by  respondent  the  Franklin  Investment 
Company  to  its  codefendants,  James  L.  and 
B.  Lombard,  for  the  reason  alleged  that 
the  Franklin  Investment  Onnpany  was  at 
the  time  of  the  making  and  delivery  of  said 
deed  Insolvent,  and  that  the  respondents, 
grantees  therein,  knew  that  said  company 
was  insolvent,  and  that  said  deed  was  made 
for  the  purpose  of  transferring  the  assets 
of  said  investment  company,  to  hinder  and 
defraud  its  creditors,  among  whom  was 
the  plaintlfl!  herein.  It  is  further  alleged 
that  this  deed  to  the  defendants  Lombard 
casts  a  cloud  upon  plalntUTs  title,  and  pre- 
vents him  from  selling  or  getting  possession 
of  the  property.  At  the  trial  the  following 
facts  were  developed:  The  respondent 
E'ranklin  Investment  Oomi>any  was  org;an- 
ized  in  1891  as  a  Missouri  cMporatlon,  to 
be  located  at  Kansas  City,  authorized  by 
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Its  ctaartor  to  deal  In  real  estate,  and  to 
boy,  sell,  and  trade  In  notes  and  secnrltles, 
vrltb  a  capital  stock  of  $100,000,  certifled 
as  fully  paid  up.  Tbe  respondents  James 
L.  and  B.  Lombard  were  tbe  promoters  of 
tbe  organization,  and  owners  of  tbe  stock  of 
same,  except  a  few  sbares  Issued  In  tbe 
names  of  clerks  In  tbe  office  of  otber  cor- 
porations managed  and  controlled  by  the 
Lombards,  for  tbe  purpose  of  effecting  or- 
ganization. At  tbe  time  tbe  deed  in  ques- 
tion was  made,  January  15,  1897,  tbe  re- 
spondents James  L.  and  B.  Lombard  still 
owned  all  tbe  stock  of  the  company,  except 
two  sbares  beld  by  one  William  P.  Oberry 
and  Mrs.  Bra  S.  Lombard  to  qualify  tbem 
to  act  as  directors  and  officers  of  tbe  com- 
pany; and  wben  tbe  deed  was  made  and 
executed  James  L.  Lombard  was  president 
of  tbe  company,  bis  wife,  Bra  S.  Lombard, 
was  secretary,  and  William  P.  Cberry  was 

vice  president    In  the  montb  of ,  1885, 

tbe  plaintlfl  purcbased  of  tbe  Lombard  In- 
vestment Company  certain  notes,  aggregat- 
ing $8,600,  given  by  tbe  Franklin  Invest- 
ment Company,  and  secured  by  mortgage 
upon  real  estate  in  tbe  state  of  Kansas. 
Tbe  Franklin  Investment  Comxnny,  tbrongb 
its  real  estate  deals,  became  large  involv- 
ed, so  tbat  in  January,  1897,  it  owed  to 
various  banks  and  to  J.  L.  and  B.  Lom- 
bard about  $20,000;  and  on  most  of  its  ob- 
ligations to  tbe  different  banks  witb  wbom 
it  was  doing  business  tbe  defendants  Lom- 
bard were  either  guarantors  or  indorsers 
for  the  BYankUn  Investment  Company.  In 
addition  to  this  Indebtedness  the  compa- 
ny also  owed  the  above  debt  to  the  plain- 
tiff, of  $3,600,  witb  tbe  interest  due  them, 
and  a  small  amount  on  otber  notes  secured 
by  mortgages  upon  real  estate,  about  which 
there  is  no  controversy  here.  On  January 
15,  1807,  tbe  Franklin  Investment  Company, 
acting  through  W.  P.  Cberry,  its  vice  presi- 
dent, entered  into  a  contract  with  J.  L. 
and  B.  Lombard  to  sell  them  tbe  real  es- 
tate in  controversy  for  $50,725,  to  be  paid 
for  as  follows:  The  assumption  of  tbe  pay- 
ment of  two  notes  secured  by  deed  on  the 
property  In  controversy,  of  tbe  aggregate 
sum  of  $30,000,  and  tbe  payment  and  can- 
cellation of  the  $20,725  of  notes  above  men- 
tioned, due  and  owed  by  the  company.  Aft- 
erwards on  tbe  same  day  the  company  made 
a  deed  conveying  to  tbe  Lombards  tbe  prop- 
erty in  accordance  witb  the  terms  of  the 
contract,  and  said  deed  was  on  tbe  28th 
day  of  January,  1897,  placed  of  record.  The 
Lombards  subsequently  paid  tbe  $20,725  of 
Indebtedness  assumed  by  them  to  be  paid, 
and  are  still  liable  for  tbe  $30,000  original- 
ly upon  tbe  property  secured  by  deed  of 
trust  thereon.  Some  months  after  the  con- 
veyance of  tbe  property  In  question  to  the 
Lombards,  the  appellant,  without  taking 
steps  to  foreclose  tbe  mortgage  securing 
his  obligations  against  tbe  Franklin  In- 
veatment  Company,  brought  suit  against  the 


company,  and  obtained  a  judgment  therein 
for  $3,873.40.  On  that  Judgment,  execution 
was  duly  issued,  and  tbe  prc^erty  In  con- 
troversy was  levied  ui>on  as  the  property 
of  tbe  Franklin  Investment  Company,  and 
sold,  the  plaintiff  becoming  tbe  purchaser 
thereof,  for  the  sum  of  $1,000;  and  after- 
wards be  caused  to  be  instituted  this  suit 
to  set  aside  the  deed  formerly  made  by  the 
Franklin  Investment  Company  to  the  re- 
spondents James  L.  and  B.  Lombard.  The 
evidence  on  the  part  of  defendants  tended 
to  show  that  at  the  time  of  the  sale  and 
conveyance  of  the  real  estate  in  contro- 
versy, on  January  15,  1897,  the  Franklin  In- 
vestment Company  owned  other  property 
out  of  which  any  and  all  of  its  debts  could 
have  been  levied,  and  that  all  tbe  notes 
assumed  and  paid  by  tbe  Lombards  for  the 
Franklin  Investment  Company,  named  in 
tbe  deed  of  January  15,  1897,  were  valid 
notes,  giirea  In  tbe  ordinary  course  of  busi- 
ness, for  money  loaned  to  tbe  company  in 
prosecution  of  its  ordinary  business,  and 
tbat  tbe  land  In  controversy  was  not  worth 
any  more  than.  If  as  much  as,  tbe  Lom- 
bards had  taken  It  at  As  said  before,  tbe 
deed  to  this  land  was  made  on  behalf  of  the 
corporation  by  W.  P.  Cherry,  as  vice  presi- 
dent and  attested  by  Mrs.  Bra  S.  Lom- 
bard, as  secretary;  and  James  L.  Lombard 
was  at  that  time  president  of  the  corpora- 
tion, and  B.  Lombard  was  one  of  its  di- 
rectors. 

Trimble  &  Braley  and  W.  R.  Thurmond, 
for  appellant  Dobeon  ft  McCune,  for  re- 
spondents. 

ROBINSON,  J.  (after  stating  the  facts). 
This  statement  of  tbe  facts  of  tbe  case  wotdd 
seem  to  determine  tbe  correctness  of  tbe  ac- 
tion of  tbe  trial  court  in  dismissing  plalntMTs 
bill,  which  he  now  challenges  by  his  appeal 
to  this  court  That  the  stockholders,  James 
L.  and  B.  Lombard,  had  tbe  right  to  buy  and 
have  conveyed  to  them  the  land  in  question, 
i  and  tbat  tbe  Franklin  Investment  Company 
had  a  right  to  sell  to  tbem  tbe  land  in  satis- 
faction and  extingrulshment  of  debts  due  by 
the  company.  Is  no  longer  an  open  question 
In  this  state.  This  court  has  gone  to  the  ex- 
tent of  holding  tbat  tbe  directors  of  a  corpo- 
ration have  tbe  right  even  to  pay  Just  debts 
to  themselves  out  of  tbe  assets  of  tbe  corpo- 
ration, to  tbe  exclusion  of  othor  creditors  of 
the  corporation,  and  tbat,  too,  though  the 
corporation  at  tbe  time  Is  known  to  be  insol- 
vent The  renewal  of  a  discussion  of  that 
proposition  at  this  time,  as  sought  by  appel- 
lant would  serve  no  useful  purpose  here,  as 
no  facts  were  developed  at  the  trial  to  which 
an  application  of  that  proposition  could  prop- 
erly be  made.  Nor  do  we  see  how,  under  tbe 
Issues  presented  by  the  pleadings,  the  ques- 
tions now  urged  by  appellant— that  tbe  deed 
was  not  duly  authorized  by  tbe  directors  of 
the  corporation,  or  tbat  It  was  not  signed  by 
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the  proper  offlcera,  or  was  not  acknowledgeA 
as  required  by  statute — can  be  made  of  avail 
to  him  In  this  character  of  action.  The  alle- 
gations of  plaintiff's  bill  are  that  the  deed 
to  the  land  In  question  was  made  by  the 
Franklin  Investment  Company,  a  then  Insol- 
vent corporation,  to  Its  directors,  James  L. 
and  B.  Lombard,  for  the  purpose  of  covering 
up  Its  assets,  and  to  hinder,  delay,  and  de- 
fraud Its  creditors;  and  the  prayer  of  the 
petition  is  that  the  deed  be  set  aside  as  fraud- 
ulent for  that  reason.  Even  though  it  be  c<mi- 
ceded  that  the  officers  of  the  corporation,  as 
a  body,  never  got  together  and  formally  au- 
thorized, by  resolutions  spread  upon  the  rec- 
ord, the  malclng  of  the  deed  In  question,  or 
formally  authorized  its  execution  by  the  vice 
president,  and  that  the  acknowledgment,  as 
taken,  was  not  In  all  particulars  in  full  com- 
pliance with  the  statute,  these  facts  would 
be  unavailing  to  appellant  in  this  character 
of  a  proceeding;  and  particularly  so  in  view 
of  the  well-established  fact  that,  at  the  time 
the  deed  was  made  by  the  corporation,  it  had 
abundance  of  other  property  out  of  which  all 
its  then  existing  creditors  could  have  made 
their  debts.  It  is  a  matter  of  no  concern  to 
a  creditor  of  a  corporation  whether  a  deed 
to  the  corporation's  property  be  ordered  made 
by  the  individual  directors,  or  whether  it  has 
been  done  by  an  order  of  the  directors  as  a 
body,  at  a  board  meeting,  upon  resolution 
duly  spread  upon  the  records  of  the  corpora- 
tion, or  whether  it  was  directed  to  be  exe- 
cuted by  its  vice  president  in  lieu  of  its  presi- 
dent, if  the  deed  to  be  made  and  that  is  ex- 
ecuted does  not  have  the  effect  to  hinder, 
delay,  or  defraud  the  creditor  of  the  corpo- 
ration in  the  collection  of  his  debt  A  cred- 
itor will  be  heard  in  complaining  of  tlie  man- 
ner of  the  execution  of  a  corporation  deed 
previously  made  in  so  far  only  as  the  convey- 
ance made  thereby  operates  to  his  detriment 
or  harm.  If  for  any  reason  the  officers  of 
the  corp'iratlon.  In  the  effort  to  dispose  of  the 
corporation's  property,  have  failed  to  comply 
with  the  essential  prerequisites  to  evidence 
corporate  action  in  that  particular,  certai'niy 
a  creditor  of  the  corporation  who  has  after- 
wards purchased  the  property  thus  attempted 
to  be  sold  and  disposed  of  ought  not  to  be 
heard  to  complain  of  those  Irregularities  that 
have  resulted  only  to  his  benefit,  by  leaving 
more  property  in  the  coi-poratlnn's  control,  out 
of  which  the  creditor's  debt  might  be  made. 
In  a  contest  by  plaintiff  against  defendants 
Lombard  for  the  possession  of  this  land,  he 
might  make  these  objections  to  the  deed  In 
question  being  offered  in  evidence  in  support 
of  defendants'  claim  to  the  land,  on  the 
ground  that  the  deed  had  not  been  executed 
by  the  proper  officers  of  the  corporation,  If 
it  had  not  been  signed  and  executed  In  fact 
by  the  proper  officers,  or  he  might,  perhaps, 
be  permitted  to  show  that  the  deed,  as  exe- 
cuted, had  never  been  authorized  by  the  prop- 
er officers  of  the  corporation,  if  such  was  the 
fact;  but  whether  the  deed  made  by  the  cor- 


poration was  properly  acknowledged  or  not 
could  be  of  no  avail  to  the  plaintiff,  who  pur- 
chased the  land  afterwards  in  the  knowledge 
of  all  the  facts  of  the  situation,  whether  the 
suit  by  him  be  one  to  set  aside  the  corpora- 
tion's deed  made  In  fraud  of  the  corporation's 
creditors,  as  the  present  case,  or  whether  It 
be  an  action  for  the  possession  of  the  land 
by  him,  as  a  creditor  who  had  purchased  the 
property  at  an  execution  sale  against  the  cor- 
poration. A  defective  or  Imperfect  acknowl- 
edgment of  the  deed  In  question,  under  the 
facts  of  this  case.  Is  a  matto'  that  coold  In 
no  way  affect  the  rights  of  either  luirty  In 
this  suit  The  deed,  without  an  admowledg- 
ment,  was  good  to  pass  the  title  of  the  invest- 
ment company;  the  acknowledgment  being 
only  necessary  to  entitle  it  to  be  recorded.  In 
view  of  the  nature  of  plaintiff's  action,  and 
the  facts  as  developed  at  the  trial,  all  these 
objections  of  plaintiff  to  the  deed  in  question 
are  wholly  nnavalllng  to  htm.  The  suit  by 
plaintiff  la  predicated  upon  the  existence  of 
a  deed  which  has  operated  to  transfer  the 
property  of  the  Franklin  Investment  Com- 
pany to  its  codefendants,  James  L.  and  B. 
Lombard,  and  without  which  fact  the  plain- 
tiff would  have  no  standing  In  conit,  prose- 
cuting this  character  of  an  action. 

So,  also,  the  point  made  by  the  appellant 
that  the  payment  of  the  notes  upon  which  the 
Lombards  were  guarantors  for  the  Franklin 
Investment  Oompany  constituted  no  consid- 
eration for  the  transfer  of  the  property  to 
them  by  the  company,  because  their  liability 
thereon  had  not  at  that  time  become  fixed,  is 
not  well  made.  While  it  is  true,  as  shown 
by  the  testimony,  that  some  of  these  notes 
of  the  Franklin  Investment  CJompany  upon 
which  the  Lombards  were  guarantors,  and 
which,  in  the  agreement  to  purchase  the  land 
in  question,  they  assumed  absolutely  to  pny. 
and  afterwards  did  pay,  were  not,  at  the  time 
the  deed  In  question  was  executed,  actually 
due,  and  the  occasion  had  not  arisen  for  the 
Lombards  to  pny  them  to  prevent  Judgments 
againat  themselves  as  guarantors,  their  agree- 
ment to  relieve  the  company  of  all  liability 
on  account  of  the  notes,  and  to  assume  and 
to  pay  them  as  primary  obligations  of  their 
own,  constituted  a  good  consideration,  to  that 
extent,  for  the  deed  from  the  company  to 
them  of  the  property  In  controversy.  Though 
the  Lombards  could  not  have  compelled  the 
Franklin  Investment  Oompany  to  have  con- 
veyed the  land  to  them,  as  was  done,  under 
the  contract  between  themselves,  nor  have  en- 
forced a  claim  against  the  company,  on  ac- 
count of  being  guarantors  on  the  company's 
notes,  until  the  notes  bad  matured  and  same 
had  been  paid  off  by  them,  yet  their  condi- 
tional liability  on  the  notes  was  no  hindrance 
to  their  assumption  of  unconditional  liability 
thereon,  so  far  as  the  Franklin  Investment 
Company  was  concerned;  and  that  assump- 
tion, and  after  performance  by  the  Lombards, 
constituted  a  good  and  valid  consideration  to 
the  Franklin  Oompany,  to  that  extent,  for  the 
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deed  to  the  property  In  question.  AU  the 
property  disposed  of  by  tbe  Franklin  Com- 
pany, included  In  the  deed  to  the  respondents 
Lombard,  went  toe  the  purpose  of  paying  off 
and  settling  for  bona  flde  debts  and  just  obli- 
gations for  which  the  Ftanklln  Company  was 
primarily  liable. 

Other  assignments  of  error  have  been  made 
by  appellant,  but  as  none  are  such  as  to  go  to 
the  defeat  of  a  deed  made  by  a  solvent  corpo- 
ration in  the  payment  of  Its  bona  fide  debts 
to  prior  good-faith  creditors,  whether  they  be 
directors,  creditors,  or  otherwise,  of  the  gran- 
tor corporatiiw,  their  consideration  is  made 
unnecessary  at  this  time.  When  the  plain- 
tiff failed  to  show  that  the  debt  for  which  the 
respondent  company's  deed  was  made  was 
not  bona  fide,  or  that  the  property  conveyed 
thereby  was  not  of  a  value  In  excess  of  the 
■debts  for  which  it  was  given  to  liquidate,  un- 
^er  onr  laws,  where  all  creditors  of  a  corpo- 
■ratioD  stand  upon  an  equal  footing,  there  was 
nothing  left  for  the  trial  court  to  do,  other 
than  to  dlamlss  the  plaintiff's  bill,  as  was 
done.    Its  Judgment  is  therefore  affirmed. 

BBACG.  P.  J.,  and  MARSHALL  and  VAJL- 
XJANT,  JJ..  concur. 


BALDWIN  et  ftl.  v.  DALTON  et  al. 

<Snpreme  Conrt  of  Missouri,   Division  No.  2. 

Feb.  25,  1902.) 

BKBCTITORS  AND  ADMINISTRATORS  —  FINAL 
ACCOCNTINO— SALE  OF  ESTATE  PROPERTY— 
PimCHASB  BY  ADMINISTRATOR  —  FRAUD — 
SUIT  TO  SET  ASIDE  SETTLEMENT— EVIDENCE 
—SUFFICIENCY— APPEAL. 

1.  A  voluntary  dismissal  of  an  appeal  to  the 
circuit  conrt  from  a  judgmeut  of  the  probate 
conrt  approving  an  administrator's  Gnal  settle- 
ment is  no  bar  to  a  suit  in  equity  to  surcharge 
and  falsify  the  settlement. 

2.  The  fact  that  the  probate  court,  on  being 
informed  of  a  contemplated  contest  of  an  ad- 
ministrator's account,  states  that  it  will  be  ap- 
proved if  regular  on  its  face,  and  that  the  con- 
testant may  appeal,  does  not  show  collusion 
between  the  judge  and  administrator,  author- 
izing the  setting  aside  of  the  judgment  .of  the 
probate  court  on  eridence  by  the  administrator 
that  be  bad  no  kuowledge  of  the  proposed  con- 
test, and  of  the  judge  and  attorney  for  the  con- 
testants that  they  did  not  infoi-m  the  admin- 
istrator thereof. 

3.  Where  the  administrator  of  F.  also  suc- 
ceeds his  decedent,  who  was  administrator  de 
bonis  non  of  another  estate,  and  as  adminis- 
trator of  F.'s  estate  settles  the  administration 
accounts  of  his  decedent  with  the  estate  of 
which  the  latter  was  administrator,  such  set- 
tlement is  not  subject  to  review  on  final  settle- 
ment of  his  accounts  as  administrator  of  F. 

4.  Under  Gen.  St.  1865,  §§  32,  35,  which  pro- 
hibited an  administrator  from  purchasing  real- 
ty of  the  estate  for  less  than  its  appraised 
valne,  and  required  such  sale  to  be  approved 
by  the  court,  and  the  deed  executed  by  the 
■clerk,  a  purchase  of  such  realty,  by  an  admin- 
istrator or  his  attorney,  at  an  administrator's 
■ale  under  order  of  court,  held  prior  to  the  re- 
peal of  the  statute  in  1879,  and  properly  ap- 
proved by  the  court,  was  valid,  in  the  absence 
of  fraud  on  the  part  of  the  administrator. 

6.  Where  lands  were  sold  by  an  administra- 
tor, and  bought  by  him  at  more  than  the  ap- 
£  raised  value,  and  the  sale  was  duly  approved 
y  the  court,  the  fact  that  some  time  thereafter 


he  8(rid  the  lands  at  an  increased  price  to  a 
person  whom  he  did  not  kuow  at  the  time  of 
the  purchase  is  insufficient  to  charge  him,  as 
trustee  for  the  heirs,  for  the  price  so  received, 
no  unfair  advantage  on  the  part  of  the  admin- 
istrator being  shown. 

6.  The  mere  purchase  by  an  administrator 
of  claims  against  the  estate,  though  improper, 
is  not  fraud  of  such  a  character  as  will  author- 
ize a  setting  aside  of  his  final  settlement,  in 
which  he  has  only  credited  himself  with  the 
sums  expended  in  the  purchase  of  such  claims, 
as  such  settlement  will  only  be  set  aside  for 
fraud  in  procuring  the  settlement,  and  not  for 
a  mere  irregularity  not  showing  fraud. 

7.  The  fact  that  the  final  settlement  of  an 
administrator  was  docketed  on  the  second  day 
of  tbe  term  and  not  filed  till  the  fourth  day  is 
Immaterial  in  a  suit  to  set  aside  such  settle- 
ment, when  the  evidence  shows  that  the  ad- 
ministrator was  busy  in  another  court  during 
the  week. 

Appeal  from  circuit  court,  Bntler  county; 
J.  L.  Fort.  Judge. 

Suit  by  Thomas  J.  Baldwin  and  others 
against  James  L.  Dalton,  administrator  d. 
b.  n.  with  the  will  annexed  of  Isaac  David- 
son, deceased,  and  another,  to  set  aside  a 
final  settlement  as  administrator.  From  a 
decree  In  favor  of  defendants,  plaintiffs  ap- 
peaL    Affirmed. 

E.  B.  Lentz  and  W.  R.  Edgar,  for  appel- 
lants.   Wilson  Cramer,  for  respondents. 

GANTT,  J.  This  is  the  second  appeal  In 
this  case.  The  former  appeal  Is  reported  In 
139  Mo.  118,  40  S.  W.  766,  61  Am.  St. 
Rep.  460.  The  suit  is  In  equity  by  the  heirs 
of  J.  W.  Baldwin  to  set  aside  the  final  set- 
tlement of  Isaac  H.  Davidson  as  adminis- 
trator of  J.  W.  Baldwin,  deceased,  made 
and  approved  at  the  May  term,  1890,  of  the 
probate  court  of  Bntler  county,  for  fraud, 
and  to  surcharge  his  accounts  as  such  ad- 
ministrator. After  the  reversal  of  the 
cause,  a  retrial  was  had,  which  resulted 
again  In  a  judgment  for  defendants,  from 
which  plaintiffs  again  appeal. 

When  the  cause  was  here  on  a  former  ap- 
peal, upon  the  facts  then  presented  to  this 
court  It  was  ruled  that  the  mere  fact  that 
plaintiffs  appealed  from  the  judgment  of  the 
probate  court,  and  thereafter  dismissed  their 
appeal,  did  not  bar  a  suit  in  equity  to  set 
aside  the  settlement  for  fraud.  In  a  word, 
the  ancient  jurisdiction  of  a  court  of  equity 
to  set  aside  a  judgment  for  fraud  is  not 
ousted  because  a  remedy  at  law  exists,  un- 
less the  statute  giving  the  remedy  at  law 
directly  and  positively  prohibits  the  exer- 
cise of  jurisdiction  by  the  courts  of  equity. 
Stewart  v.  Caldwell,  54  Mo.  586;  Baldwin 
V.  Davidson,  139  Mo.  126,  40  S.  W.  768,  61 
Am.  St  Rep.  460.  To  that  announcement 
we  still  adhere.  Upon  the  evidence  ad- 
duced on  the  former  trial  we  also  ruled  that 
the  action  of  the  probate  judge  In  an- 
nouncing to  the  attorney  for  the  heirs,  when 
he  advised  him  that  he  desired  to  contest 
the  settlement  when  it  should  be  filed,  that, 
If  It  was  fair  on  its  face,  he  would  approve 
It;  and  the  heirs  could  appeal,  showed  col- 
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liision  between  the  administrator  and  the 
court,  and  constituted  fraud,  for  which  the 
Judgment  afterwards  rendered  by  the  pro- 
bate court  should  be  set  aside.  On  the  re- 
trial the  evidence  as  to  the  action  of  the 
probate  judge  In  approving  the  settlement 
of  Davidson  as  administrator  de  bonis  non 
was  practically  the  same  as  on  the  former 
appeal,  save  and  except  that  E.  R.  Lentz, 
the  attorney  for  the  heirs,  testified:  "I 
don't  think  I  had  any  conversation  with 
Davidson  at  that  tlm&  I  i<m't  remember 
to  have  said  anything  to  Davidson  about 
filing  exceptions  to  his  settlement"  And 
Davidson  unequivocally  denies  that  Lents 
or  any  one  else  notified  him  that  the  heirs 
intended  to  file  any  exceptions  to  his  set- 
tlement, and,  whatever  nmy  be  said  as  to 
the  conduct  of  the  Judge  in  not  sending  for 
Mr.  Lentz  when  the  settlement  was  present- 
ed, it  is  but  simple  Justice,  in  view  of  the 
evidence  as  It  now  appears,  to  state  that  it 
entirely  fails  to  show  that  Davidson  direct- 
ly or  remotely  undertook  to  Improperly  in- 
fluence the  Judgment  of  the  probate  court, 
or  was  guilty  of  any  fraud  in  procuring  Its 
approval  of  his  final  settlement.  Since  the 
former  appeal  Mr.  Davidson  has  died,  and 
James  L.  Dalton  has  been  appointed  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed of  said  Davidson.  The  circuit  court 
on  the  retrial  found  as  a  matter  of  fact  that 
there  was  no  collusion  between  the  probate 
Judge  and  I.  M.  Davidson  as  to  when  said 
settlement  should  be  filed,  or  as  to  its  ex- 
amination and  approval;  that  the  same  was 
filed  and  approved  after  due  notice,  and 
that  Davidson  was  not  advised  that  any 
contest  of  his  settlement  would  be  made, 
and  that  plalntlCs  were  In  no  way  misled 
by  the  remark  of  the  probate  Judge,  and 
that  It  was  no  part  of  the  court's  duty  to 
send  out  and  bunt  up  parties  who  had  been 
legally  notified  that  the  settlement  would 
be  made  at  said  term;  that  the  settlement 
was  duly  made  and  approved.  The  cir- 
cuit court  also  heard  the  evidence  of  vari- 
ous transactions  and  settlements  of  said 
Davidson  as  administrator  of  said  estate. 
The  specific  charges  in  the  bill  and  the  evi- 
dence offered  to  substantiate  the  same  will 
be  noted  in  the  consideration  of  each. 

These  facts  appear  in  the  record:  Jo- 
seph W.  Baldwin  died  in  Butler  county  in 
1873,  and  his  widow,  Mrs.  Elizabeth  G. 
Baldwin,  administered  on  his  estate.  Her 
Inventory  and  appraisement  showed  person- 
al estate  amounting  to  $2,544.  A  few 
months  after  she  had  taken  charge  of  the 
estate,  she  also  died,  without  having  made 
a  settlement,  and  thereupon,  on  the  14th  of 
July,  1873,  Daniel  Kitchen  was  appointed 
and  qualified  as  her  administrator,  and  on 
the  same  day  William  B.  Fleming  was 
appointed  and  qualified  as  administrator 
de  bonis  non  of  the  estate  of  Joseph  W. 
Baldwin.  In  the  bill  it  is  charged  that  the 
administrator  of  Mrs.  Baldwin  made  set- 


tlement witii  Fleming,  tba  administrator 
of  Baldwin,  by  which  it  appeared  tliat 
there  were  notes  on  band  belonging  to  the 
estate  of  Baldwin  to  the  amount  of  $1.- 
095.21,  and  county  warrants  to  the  amomit 
of  (74.10,  exclusive  of  interest;  but  by  the 
additional  abstract,  to  which  no  exceittlons 
have  been  filed  in  this  court,  and  under  the 
statute  must  be  accepted  as  correct,  It  fur- 
ther appears  that  on  May  27,  1874,— the 
same  day  said  settlement  was  made,— It  was 
set  aside  by  the  probate  court  on  the  mo- 
tion of  Davldscm,  the  attorney  for  Bald- 
win's estate,  because  prejudicial.  It  fur- 
ther appears  that  in  the  lifetime  of  Jo- 
seph JBaldwln  he  had  sold  to  A.  B.  Uce  cer- 
taln  lands,  and  executed  a  bond  for  title, 
and  Bice  had  executed  to  him  five  notes, 
—two  toe  $250  each,  two  for  $200  each,  and 
one  for  $250.  Before  the  terms  of  the  sale 
were  complied  with,  both  Baldwin  and  Bice 
died,  and  at  the  August  term,  1873,  the  pro- 
bate court,  under  the  statute,  ordered  the 
bond  and  notes  to  be  cancded,  which  was 
done  without  objection  on  the  part  of  Bice's 
heirs.  On  the  3d  of  October,  1873,  after 
the  order  of  cancellation  was  made,  Flem- 
ing, as  administrator  d.  b.  n.  of  Baldwin, 
gave  David  Kitchen,  as  administrator  of 
Mrs.  Baldwin,  his  receipt  for  the  Rice  notes, 
amounting  to  $950,  which  were  thus  receiv- 
ed and  turned  over  to  Bice's  administra- 
tor, and  in  this  way  $950  of  the  alleged  $1,- 
087.20  was  wiped  out;  and  also  a  receipt 
for  otber  evidences  of  debt,  amounting  to 
$137.54.  These  two  sums  go  to  make  up 
the  $1,087  which  plalutUfs  assert  were  tam- 
ed over  to  Fleming,  as  administrator  of 
J.  W.  Baldwin's  estate,  on  the  alleged  set- 
tlement, but  which,  as  we  have  seen,  was 
set  aside  by  the  probate  court  the  same 
day  it  purports  to  have  been  made.  While 
Fleming  was  administrator  of  Baldwin,  he 
made  two  sales  of  real  estate  belonging  to 
Baldwin,  under  orders  of  the  probate  court. 
He  sold  the  N.  E.  fractional  quarter  of  sec- 
tion 10,  township  24,  range  6,  to  Andrew 
Gibbony,  for  $100,  April  20,  1874,  and  made 
report  of  this  sale  May  28,  1874,  which 
was  approved,  and,  having  died  before  he 
executed  the  deed,  the  deceased  defendant, 
I.  M.  Davidson,  having  been  appointed  ad- 
ministrator de  bonis  non  of  Baldwin's  es- 
tate, made  the  deed  February  14, 1879.  The 
other  sale  was  of  480  acres  to  L  M.  David- 
son for  $480  on  March  24,  1874.  which  sale 
was  also  approved  May  24,  1874;  and,  as 
Davidson  had  become  the  administrator,  the 
clerk  of  the  court  was  ordered  to  make 
the  deed,  which  he  did  on  September  16, 
1874.  Davidson  was  appointed  and  quali- 
fied as  administrator  of  Baldwin  July  10. 
1874,  and  was  also  appointed  administra- 
tor of  Fleming  September  11,  1874.  On  the 
3d  day  of  August,  1874,  Davidson  filed  his 
Inventory  of  Baldwin's  estate,  showing 
notes,  receipts,  and  open  accounts  belong- 
ing to  said  estate  to  the  amount  of  $429.55. 
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On  November  27,  1874,  as  administrator  of 
Fleming,  he  made  a  settlement  with  the 
probate  court  of  Fleming's  accounts  as  ad- 
ministrator de  bonis  non  of  Baldwin's  es- 
tate, which  showed,  after  disbursements 
and  notes  and  accounts  turned  over  to  Dav- 
ids^ as  successor,  a  balance  due  the  es- 
tate of  Fleming  of  $50.  The  correctness  of 
that  settlement  is  not  before  us  for  review, 
as  It  Is  a  settlement  of  Fleming's  estate, 
and  not  Baldwin's.  But  counsel  for  plaln- 
tlfCs  assail  two  items  in  this  settlement  on 
the  ground  that  Davidson  was  the  attorney 
of  Fleming,  and  In  some  way  should  be 
held  responsible  for  Fleming's  administra- 
tion, although  it  has  never  been  attacked 
by  the  heirs.  The  two  items  are  David- 
son's note  for  $384,  given  for  the  land  he 
purchased  of  Fleming  as  administrator,  and 
Glbbony's  note,  $75.  These  were  in  Flem- 
ing's hands  when  he  died,  and  Davidson  ad- 
ministered on  his  estate.  In  making  a  set- 
tlement for  Fleming  of  bis  accounts  with 
Baldwin's  estate,  Davidson  charged  him- 
self with  both  of  these  notes,  and  also  with 
the  cash  payments  made  by  Davidson  and 
Gibbony  to  Fleming  on  the  land  purchases, 
and  then  credits  him  with  the  full  amount 
of  the  Olbbony  note  and  $348.60  an  account 
of  Davidson's  note.  Davidson  explained 
why  he  did  not  charge  himself  with  this 
note,— that  at  Fleming's  death  there  was  a 
Jnd^ent  against  Baldwin's  estate  for  $640, 
which  was  a  lien  on  the  land,  and  he  was 
advised  by  the  probate  court  it  ought  to  be 
paid,  and,  as  he  had  been  attorney  for  the 
estate  from  the  Inception,  and  had  agreed 
to  attend  to  the  legal  business  for  $100  a 
year,  with  the  approbation  of  the  court  be 
deducted  his  fee  and  commission,  and  paid 
the  balance  on  this  Judgment,  and  on  his 
transfer  settlement  he  filed  his  receipt  for 
$00  as  attorney  for  Fleming  and  the  $384, 
making  the  $480.  In  this  manner  the  $480 
with  which  the  heirs  seek  to  charge  him 
was  folly  paid,  and  for  this  reason  he  did 
not  charge  himself  therewith  as  adminis- 
trator de  Iwnis.  The  receipt  of  Tubb,  attor- 
ney for  M.  H.  Wright,  who  held  the  allow- 
ance, corroborates  this  statement  of  Dav- 
idson, so  that  It  is  not  true  that  David- 
son never  paid  for  the  land,  but  it  was  paid 
as  explained  by  him.  As  to  Glbbony's  note, 
it  was  never  shown  to  have  been  in  David- 
son's jpossession,  or  that  Gibbony  was  sol- 
vent. The  remaining  balance,  $137.54,  char- 
ged to  Fleming,  was  never  In  Davidson's 
hands,  except  the  receipt  for  the  Wesley 
Bines'  note,  $24.29;  and  it  is  clear  that  In 
this  settlement  Davidson  is  not  chargeable 
as  surety  for  Fleming.  That  liability,  if 
any,  was  on  his  Ixmd,  and  no  relief  Is  sought 
from  Fleming's  estate.  Starting  now  with 
Davidson's  administration  of  the  estate,  the 
great  burden  of  the  bill  Is  his  alleged  mal- 
administration of  the  real  estate  belonging  to 
Baldwin's  estate. 
If  the  theory  of  the  plaintiffs  is  that  the 


sales  of  the  land  to  the  administrator  were 
void,  then  ejectmoit  was  the  proper  action; 
but  we  construe  plaintiffs'  position  to  be  that 
the  administrator  was  a  trustee,  and  charge- 
able with  whatever  iirofit  be  made  by  the  re- 
sale of  these  lands.  The  lands  were  unim- 
proved wild  lands.  On  April  1,  1876,  David- 
son bought  200  acres  of  these  lands  at  private 
sale  for  $200,  or  $1  per  acre.  It  was  ap- 
praised at  $100.  The  sale  was  regularly  re- 
ported, and  approved  by  the  probate  court  at 
the  May  term,  1876,  and  the  clerk  made  him 
a  deed  under  the  order  of  the  court.  In  Jan- 
nary,  1877,  he  bought  280  acres  for  $280. 
This  sale  was  reported  and  approved,  and 
deed  made  by  the  clerk  August  21,  1877. 
In  February,  1878,  he  bought  a  section  for 
$640,  which  was  likewise  approved,  and  deed 
made  by  the  clerk.  Another  100  acres  was 
also  bought  by  him,  but,  as  no  charge  of 
fraud  Is  made  as  to  this,  the  only  question 
raised  is  whether  he  paid  the  purchase  mon- 
ey, $160.  He  also  sold  to  Wm.  0.  Nlckols 
lot  7,  section  28,  township  25,  on  March  1, 
1877,  for  $75,  receiving  $15  cash  and  Nlckols' 
note  for  $60.  Nlckols  having  failed  to  pay, 
the  probate  court  set  aside  the  sale,  and  or- 
dered It  resold,  and  Edward  Linden  bought 
It  for  $60.  While  the  attorneys  for  plaintiffs 
charge  that  it  was  sold  tor  $166,  the  report 
of  sale  shows  It  was  sold  for  $60,  and  the 
deed  so  recites;  and  this  sum  paid  the  Nlck- 
ols note,  for  which  Davidson  never  after- 
ward took  credit  Davidson  charged  himself 
In  his  settlements  with  the  fnll  amount  of 
the  purchase  money  for  the  lands  he  thus 
bought,— in  his  second  settlement  $480,  in  his 
third  $640,  and  in  his  fonrth  $160.  As  al- 
ready said,  this  suit  Is  largely  bottomed  upon 
the  proposition  that,  because  Davidson  was 
administrator  of  Baldwin's  estate,  he  was  a 
trustee  for  the  heirs,  and  was  prohibited  by 
the  policy  of  our  laws  from  purchasing  said 
lands,  or  any  part  of  them,  on  his  own  ac- 
count But  this  states  the  doctrine  too  broad- 
ly when  we  consider  that  under  the  General 
Statutes  of  Missouri  of  1865,  which  continu- 
ed to  be  the  statute  law  on  this  point  until 
November  1,  1870,  it  was  provided  by  sec- 
tion 32,  p.  499:  "No  real  estate  sold  for  the 
payment  of  debts  shall  be  sold  at  private 
sale  for  less  than  three  fourths  of  its  ap- 
praised value,  nor  shall  the  executor  or  ad- 
ministrator directly  or  Indirectly  become  the 
purchaser  of  such  real  estate  at  less  than  its 
appraised  value;"  and  section  35  of  the  same 
chapter  provided:  "If  such  report  be  approv- 
ed by  the  court  such  sale  shall  be  valid  and 
the  executor  or  administrator,  or  if  he  be  the 
purchaser,  the  clerk  of  the  court  shall  ex- 
ecute, acknowledge  and  deliver  to  the  pur- 
chaser a  deed,"  etc.  Now,  whatever  may  be 
the  general  doctrine  prohibiting  a  sale  by 
an  administrator  to  himself  in  the  absence  ot 
such  a  statute  as  above  quoted,  we  hold  that 
a  purchase  by  an  admtulstrator  at  his  own 
sale,  under  order  of  the  probate  court,  and 
submitted  by  him  to  that  court  for  approval. 
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«nd  by  It  approved,  does  not,  In  the  absence 
of  proof  of  unfair  advantage  taken  by  the 
administrator,  render  him  a  trustee  for  the 
heirs  prior  to  the  repeal  of  the  statute  of 
18G6  in  November,  1879.  No  such  construc- 
tion has  been  put  upon  that  statute  by  this 
court,  but  It  was  expressly  held  In  Grayson 
V.  Weddle,  63  Mo.  539,  that  an  administrator 
might  purchase  at  his  own  sale,  provided  he 
paid  the  appraised  value  of  the  land.  It  ap- 
pears from  this  record  that  section  12,  town- 
ship 22,  range  5,  was  appraised  at  60  cents 
an  acre  for  that  tract.  In  so  far  as  affects 
the  4S0  acres  bought  by  him  from  Fleming 
as  administrator,  no  relation  of  trust  was  es- 
tablished, because.  If  the  administrator  may 
buy  at  his  own  sale,  certainly  his  attorney 
may.  None  of  the  lands  purchased  by  him 
were  bought  at  less  than  full  appraised  val- 
ue, and  In  some  cases  he  paid  double  the 
appraisement  The  only  meritorious  com- 
plaint as  to  these  sales  is  that  in  a  short  time 
after  his  purchase  Davidson  sold  these  lands 
at  a  large  profit  This  demands  the  closest 
scrutiny.  The  first  sale  is  that  to  A.  Pollock 
&  Go.  The  lands  conveyed  In  this  transac- 
tion were  480  acres,  the  N.  V4,  and  N.  %  of 
S.  E.  %,  and  E.  %  of  S.  W.  %,  of  section 
3,  township  25,  range  5;  and  480  acres,  the 
N.  %,  and  N.  %  of  S.  E.  %,  and  N.  %  of  S. 
W.  %,  of  section  2,  township  25,  range  6; 
and  80  acres,  S.  ^  S.  E.  %,  section  34,  town- 
ship 23,  range  5.  The  first  480-acre  tract 
was  that  which  Davidson  purchased  of  Flem- 
ing during  the  tatter's  administration  in 
March,  1874.  The  third  piece— 80  acres— nev- 
er belonged  to  Baldwin.  The  other  480  acres 
consisted  of  200  acres  bought  of  himself  In 
1870,  In  April,  and  approved  at  the  May  term, 

1876.  The  280  acres  was  bought  of  himself 
January  2, 1877,  and  approved  February  term, 

1877.  These  lands  were  conveyed  by  David- 
son to  Pollock  and  Lewis  by  deed  .4.pril  28, 
1881,  for  ?5.200,  or  ?4.82  per  acre.  The  orig- 
inal trade  was  made  August  28,  1877,  and 
Davidson  gave  Pollock  and  I^ewis  a  bond  for 
title,  and  the  payments  were  to  be  made 
in  three  tostallmenta,— one-third  in  four 
months,  one-third  in  one  year,  and  one-third 
In  two  years.  It  is  therefore  obvious  that  of 
these  lands  Davidson  had  owned  480  acres  for 
more  than  three  years  by  his  purchase  from 
Fleming  before  he  sold  to  Pollock,  and  the 
80  acres  Baldwin  never  owned.  Certainly 
there  is  no  such  proximity  In  his  resale  to 
Pollock  as  to  raise  any  suspicion  that  he  had 
such  resale  In  view  when  he  bought  this 
480  acres,  and  there  is  not  a  word  of  evidence 
that  these  lands  were  reasonably  worth  more 
than  $1  an  acre  when  he  purchased.  Five 
hundred  and  sixty  acres  of  these  lands  must, 
upon  this  showing,  be  excluded  from  further 
consideration.  This  brings  us,  then,  to  the  re- 
maining charge  as  to  the  480-acre  tract  bought 
of  himself.  As  already  seen,  he  had  acquired 
200  acres  of  this  tract  In  April.  1876,  some 
18  months  prior  to  the  sale  to  Poll.-.ck,  and 
the  other  280  acres  January  2,  1877,  over  6 


months  prior  to  said  sale;  and  this  last  sale 
had  been  approved  by  the  court  more  than 
a  month  before  he  had  ever  seen  Pollock. 
Whatever  adverse  inference  might  have  been 
drawn  from  this  proximity  is  rebutted  by  the 
evidence  of  both  Pollock  and  Davidson, 
which  shows  that  It  was  Impossible  that  Da- 
vidson had  any  understanding  with  Pollock 
to  sell  to  him  before  he  bought  the  lands. 
Davidson's  purchases  were  for  cash,  and  his 
sale  to  Pollock  was  on  two-years  time.  TTiere 
being  no  proof  that  at  the  time  he  purchased 
the  lands  were  worth  any  more  than  he  gave 
in  the  open  market  and  It  appearing  that 
this  sale  to  himself  was  direct  and  spread 
upon  the  public  records,  and  no  circumstan- 
ces of  buying  ostensibly  through  another,  the 
charge  of  fraud  stands  upon  the  single  cir- 
cumstance that  after  his  purchase  he  was  for- 
tunate enough  to  find  a  private  purchaser  on 
long  time  at  an  advance  of  $4  an  acre.  When 
It  Is  considered  that  the  purchase  by  David- 
son was  open  at  all  times  to  the  scrutiny  of 
the  heirs  and  creditors  of  Baldwin,  and  was 
not  called  in  question  at  any  of  his  annual 
settlements,  and  not  until  1880  (13  years 
after  the  transactions  were  had),  and  the  fact 
that  title  to  wild  lands  was  in  great  doubt 
(a  fact  of  which  this  court  is  fully  advised), 
we  do  not  think  the  chargre  can  stand,  and 
the  (drcult  court  properly  refused  to  hold 
Davidson's  estate  for  the  profit  he  made  by 
the  resale,  and  he  should  not  be  charged  with 
the  $3,840  claimed  on  this  account  In  the 
bill. 

Next  In  order  is  the  B.  F.  Reynolds  sale. 
This  sale  is  predicated  on  Davidson's  pur- 
chase of  section  12,  township  22,  range  5.  In 
February,  1878,  and  for  which  he  obtained 
his  deed  March  15,  1878.  It  appears  that  on 
July  15,  1881,— nearly  three  years  and  a  half 
later,— Davidson  sold  this  tract  to  B.  P.  Reyn- 
olds, of  Canada,  for  ?1,920,  or  at  a  profit  of 
$2  per  acre,  less  |224  Interest  on  his  money; 
a  net  profit  of  $1,056,  and  not  $1,280,  as  char- 
ged In  the  bllL  There  Is  no  such  proximity 
tn  this  resale  as  to  raise  any  presiunption 
that  Davidson  knew  at  the  time  of  his  pur- 
chase that  he  could  resell  the  land  at  the 
advance  which,  over  three  years  later,  he  ob- 
tained. Moreover,  the  evidence  very  clearly 
Indicated  that  about  the  time  of  his  sale  to 
Reynolds  these  lands  had  appreciated  in  val- 
ue on  account  of  the  demand  for  timber.  In 
which  that  county  was  so  rich,  of  which  the 
outside  world  seems  to  have  been  Ignorant 
prior  to  that  time.  The  same  considerations 
which  forbid  one  holding  the  sale  of  the  first 
480-acre  tract  to  Pollock  as  untainted  with 
fraud  and  a  consequent  resulting  trust  must 
govern  as  to  this  tract  also,  and  that  the 
administrator  should  not  be  charged  with  this 
Item  either.  We  have  already  adverted  to 
the  purchase  of  another  160  acres  of  land, 
for  which  plaintiffs  claim  the  administrator 
did  not  account  but  this  Is  obviously  un- 
founded, as  the  administrator  charges  him- 
self  In   his   fourth  annual   aettlonent  ^tb 
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9160,  the  amount  of  the  sale,  on  Jnne  12, 
1879,  of  parts  of  sections  3S  and  36. 

Thas,  of  the  aggregate  claims  of  $6,008.06, 
after  a  consideration  of  each  Item  consti- 
tuting that  total,  we  have  seen  that  $3,078.10 
were  not  chargeable  to  the  administrator. 
There  yet  remain  two  Items  of  that  claim, 
amounting  to  $30.65.  As  to  the  amount  re- 
ceived from  W.  El  Massey:  In  bis  ninth  set- 
tlement he  charges  himself  as  follows:  "Re- 
ceived from  W.  EL  Massey,  and  may  have  to 
return  it  again,  $20.00;"  and  In  his  eleventh 
settlement  he  charges  himself  with  "$20.00, 
received  from  W.  E.  Massey,"— so  that  it 
would  seem  that  he  was  well  charged  with 
this  sum.  As  to  the  $10.55  item  on  sale  bill, 
it  appears  that  It  was  the  price  of  28  shocks 
of  com  November  2,  1874.  It  Is  not  at  all 
strange  that  IS  years  later  he  could  not  recall 
the  facts  in  regard  to  that  item.  His  best 
recollection  was  that  It  was  in  rent,  and 
thinks  It  was  settled  in  some  of  the  notes 
charged,  but  conld  not  state  positively,  but, 
charging  him  with  that  sum,  and  recasting  all 
■ot  his  annual  settlements,  and  ellmlnathig 
therefrom  all  illegal  and  Improper  charges, 
the  balance  due  on  final  settlement  could  only 
amount  to  $58.65;  but  we  discover  no  inten- 
tional fraud  in  the  administration,  and  no  dis- 
position to  overreach  the  estate. 

We  have  not  been  unmindful  of  the  cbarg^e 
that  the  administrator  bought  the  Emerson, 
Croeat  and  Fleming  claims,  and  that  this 
was  Improper.  Certainly,  he  cannot  profit  by 
bis  trust;  but  when  he  only  asks  to  be  reim- 
bursed for  $343.86,  paid  on  these  claims,  and 
plalntifTs'  own  evidence  shows  he  paid  Emer- 
son $S00  in  land  for  bis  allowance,  and  $30  for 
Fleming's  and  $10  or  $20  for  Crozaf  s  claim, 
and  these  were  all  duly  probated  Judgments, 
It  Is  clear  he  was  in  no  sense  profiting  by 
their  purchase,  but  was  expending  his  own 
luoney  to  wipe  out  the  debts  of  the  estate. 
Now,  If  onythlng  is  settled  law  in  this  state 
it  is  that  mere  illegal  .nliowances  or  some 
omissions  of  proper  debits  In  the  accounts 
presented  for  final  settlement  are  not  suUi- 
cient  to  set  aside  a  final  settlement  In  a 
charge  of  fraud.  Nelson  v.  Bamett,  123  Mo. 
r,Gi,  27  S.  AV.  520;  Lewis  v.  Williams,  54  Mo. 
200.  The  fraud  for  which  a  final  settlement 
'will  be  set  aside  is  exactly  of  the  same  char- 
acter as  that  which  is  required  to  set  aside 
nny  other  final  Judgment  of  a  court  of  com- 
petent Jurisdiction,  to  wit,  fraud  upon  the 
court  in  procuring  the  final  settlement  or 
Judgment,  not  mere  errors  of  Judgment  In  the 
coart  upon  the  matters  presented  to  it  for  its 
consideration  and  Judgment.  Moody  v.  Pey- 
ton, 135  ^lo.  482,  36  S.  W.  621,  58  Am.  St. 
Rep.  004;  Smith  v.  Haugrer,  160  Mo.  437,  51 
S.  W.  1062;  Covington  v.  Ghamblin,  156  Mo. 
574,  57  S.  W.  72a  With  these  long-estab- 
lished principles  in  view,  what  should  be  done 
with  this  appeal  of  the  heirs?  At  their  ur- 
gent request  we  have  patiently  gone  through 
their  charges,  and  the  various  items  of  the 
-settlements,  and  find  that  the  plain  provi- 


sions of  the  statute  law  in  f<wce  when  the 
sales  of  realty  of  which  they  complain  permit- 
ted, in  express  terms,  an  administrator  to  pur- 
chase at  his  own  sales.  We  find  he  paid  the 
full  appraised  value,  and  sometimes  double 
the  appraised  value  of  the  lands  he  bought 
We  find  no  evidence  that  these  lands  were 
reasonably  worth  any  more  than  he  bid  for 
them,  and  these  sales  were  regularly  reported 
and  approved  by  the  probate  court  For  13 
years  the  heirs  and  creditors  permitted  him, 
without  objection,  to  go  on  expending  his 
money,  which  he  paid  into  the  estate  in  liqui- 
dating its  taxes  and  debts.  We  find  the 
proofs  absolutely  exclude  the  presumption 
that  he  knew  be  could  sell  these  lands  at  a 
considerable  advance  when  he  bought  them. 
These  charges  constitute  the  great  burden  of 
the  bill.  We  further  find  upon  a  restatement 
of  bis  settlements  enough  Irregular,  but  not 
fraudulent  items  to  charge  a  balance  found 
due  him  of  $8.0S,  according  to  bis  final  settle- 
ment, which  was  approved,  into  a  balance 
against  him  of  $58.65,  with  a  list  of  unpaid 
allowances  amounting  to  several  thousand 
dollars,  and  no  creditor  complaining;  and  the 
heirs  could  not  possibly  be  benefited  by  set- 
ting aside  the  settlement  Moreover,  while 
on  the  former  appeal  we  construed  the  lan- 
guage of  the  probate  Judge  as  evidence  of  a 
collusion  between  him  and  the  administrator, 
in  view  of  the  further  evidence  that,  though 
living  In  the  same  county  seat,  and  prac- 
ticing in  the  same  circuit  and  probate  in 
which  the  administrator  was  also  a  practi- 
tioner, and  having  full  notice  that  the  admin- 
istrator intended  to  make  final  settlement  at 
that  term,  the  attorney  for  the  heirs  never 
at  any  time,  according  to  his  own  evidence, 
notified  the  administrator  that  he  desired  to 
be  present  and  make  objections  to  his  set- 
tlement, and  the  positive  evidence  of  both  the 
administrator  and  the  probate  Judge  that  the 
Judge  did  not  notify  the  administrator  that 
the  attorney  for  the  heirs  desired  to  be  pres- 
ent we  think  the  presumption  of  collusion 
is  fully  rebuttod.  Moreoi^er,  since  an  exam- 
ination of  the  record  discloses  that  all  the 
exceptions  to  the  accounts  of  the  adminis- 
trator are  based  upon  matters  which  had  long 
appeared  of  record,  except  a  few  inconsid- 
erable credits  in  the  final  settlement,  we  dis- 
cover no  good  reason  why  these  exceptions 
might  not  have  been  formulated,  and  filed 
with  the  probate  court,  even  in  the  absence 
of  the  administrator.  We  attach  no  impor- 
tance whatever  to  the  fact  that  the  settle- 
ment was  docketed  for  the  second  day  but  was 
filed  on  the  fourth  day  of  the  term,  especially 
as  the  evidence  shows  Mr.  Davidson  was 
busy  in  the  circuit  court  during  that  same 
week. 

Upon  the  record,  we  think  the  showing  In- 
sutflcient  to  establish  fraud  in  the  procure- 
ment of  the  settlement,  and  the  Judgment  of 
the  circuit  court  should  be  and  Is  afflnAed. 
All  concur. 
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BESSBCKS  T.  WELSH  et  oL 

(Supreme  Cuort  of  Missouri,  pivision  No.  L 
March  29,  1902.) 

RIPARIAN    LANDS— ACCRETION— QCIKTINO   TI- 
TLBl-GOMPLAINT— ALLBaATIONS. 

1.  Plaintiff  alleged  he  was  the  owner  of  cw- 
tain  lands  fronting  on  a  river,  wUch  were 
formerly  in  S.  county,  but  that  by  the  action 
of  the  rirer  they  were  cut  off  and  attached  to 
C.  county,  and  that  there  had  attached  to  said 
lands,  by  imperceptible  accretion,  land  astend- 
ing  over  the  bed  of  the  river,  of  wliich  he  had 
been  in  possession  more  than  10  years;  that 
the  judges  of  the  county  court  of  C.  county, 
acting  under  Laws  1895,  p.  207,  granting  river- 
bed lands  to  coonties,  were  threatening  to  sell 
the  lands,  and  plaintiff  prayed  au  injunction. 
Defendant  contended  that  the  complaint  was 
insufficient,  in  that  it  did  not  state  facts  from 
which  it  could  be  determined  whether  there 
was  a  gradual  reliction  or  avulsion,  or  that 
the  riparian  lands  were  extended  by  accretions. 
or  that  the  riparian  lands  were  an  island  and 
extended  by  reliction.  Held,  that  the  com- 
plaint, having  stated  accretion  over  the  former 
bed  of  the  liver,  was  sufficiently  definite. 

2.  The  complaint  showed  grounds  tor  inter- 
position by  injonction. 

Appeal  from  circuit  court,  Charlton  coun- 
ty; Jno.  P.  Butler,  Judge. 

Suit  by  Louis  Benecke  as  administrator, 
etc.,  against  E.  B.  Welsh  and  others.  From 
a  decree  for  defendants,  complainant  appeals. 
Reversed. 

Klnley  &  Klnley  and  F.  C.  Saaae,  for  ap- 
pellant Dempsey  &  De  Moss,  for  respond- 
ents. 


VALLIANT,  J.  This  Is  a  suit  In  equity 
to  enjolu  defendants  from  taking  certain 
threatened  action  which  plaintiff  alleges  will 
cast  a  cloud  on  his  title  to  certain  land,  and 
Involve  him  in  a  multitude  of  lawsuits.  The 
petition  shows  that  plaintiff  in  his  own  right 
and  as  surviving  partner  of  a  firm  is  the 
owner  and  in  possession  of  certain  lands 
fronting  the  Missouri,  which  were  formerly 
In  SaUne  county,  but  which,  by  action  of  the 
river,  were  cut  off  from  Saline  and  attached 
to  Chariton  county,  "and  that  there  was 
formed  and  attached  to  the  north  and  east 
side  of  said  lands  a  large  body  of  land  by 
graudual  and  imperceptible  accretion,  ex- 
tending over  and  across  the  former  bed  of 
the  Missouri  river;  and  the  said  original 
land,  together  with  the  accretions  theretx^ 
were  for  more  than  ten  years  prior  to  the 
bringing  of  this  suit,  and  sdll  are,  in  the 
open  and  notorious  possession  of  plaintiff," 
etc.  Then  the  petition  goes  on  to  say  that 
the  defendants  are  the  Judges  of  the  county 
court  of  Charlton  county,  and,  assuming  au- 
thority under  an  act  of  the  general  assem- 
bly entitled  "An  act  to  grant  certain  lake 
and  river  bed  lands  to  the  counties  in  which 
they  are  located  for  school  purposes,"  ap- 
proved April  8,  1896  (Laws  1896,  p.  207), 
have  caused  surveys  to  be  made  of  the  lands 
embraced  In  the  accretions,  and  are  threaten- 
ing to  sell  the  same  to  divers  i>er8ons,  there- 
by cnatlug  a  cloud  on  plaintiff's  title,  and 


Involving  him  in  many  lawsuits.  Upon  tlie 
flUng  of  the  petition  a  temporary  injunctioa 
was  granted,  but  at  the  return  term  of  the 
court  the  defendants  filed  a  demurrer  to  the 
petition,  which  was  by  the  court  sustained, 
and,  plaintiff  declining  to  plead  further,  final 
Judgment  was  rendered  for  the  defeodants, 
from  which  the  plaintiff  appeals.  Tliere 
were  nine  grounds  assigned  for  the  demm^ 
rer,— that  Is,  the  grounds  for  demurrer  were 
enumerated  under  nine  spedflcatlons,— but 
they  were  all  assignments  in  varying  forms 
of  only  one  ground;  that  la,  that  the  plaln- 
tifTs  remedy  was  at  law,  and  not  In  equity. 
In  the  brief  for  respondents  it  Is  assigned 
as  objection  to  the  petition  that  it  states 
conclusions,  and  not  facts;  that  it  does  not 
state  facts  from  which  It  can  be  determined 
whether  there  was  a  gradual  reliction  and 
imperceptible  receding  of  the  river  from  its 
bed  or  avulsion,  or  that  the  riparian  lands 
were  extended  by  gradulal  accretions,  or  that 
the  riparian  lands  were  an  Island  In  the  river, 
and  extended  by  reliction,  or  that  would  Jus- 
tify the  conclusion  that  the  riw  bed  should 
attach  to  land  in  Salhie  rather  than  in  Cbar- 
Iton  county.  None  of  these  alleged  defects 
in  the  petition,  however,  were  contained  in 
the  grounds  assigned  for  the  demurrer.  It 
will  be  seen  from  the  quotation  from  the 
petition  above  made  that  it  does  state  that 
the  land  in  controversy  was  formed  by 
gradual  and  Imperceptible  accretions  to  the 
plaintiff's  land  until  it  extended  over  wlut 
was  the  former  bed  of  the  river.  Any  ao 
cretion  to  riparian  land  must  extend  over 
what  was  formerly  the  bed  of  the  river. 
The  petition  Is  as  definite  In  that  respect  aa 
it  could  be  made.  Respondents  argue  In 
their  brief  that  the  lands  in  dispute  were 
simply  the  former  bed  of  the  river,  flrom 
which  the  water  has  receded;  and  that,  as 
the  rivet  bed  belonged,  not  to  the  riparian 
owner,  but  to  the  state,  it  passed,  under  the 
act  of  1896,  to  the  county.  But  that  conclu- 
sion of  fact  cannot  be  drawn  from  the  face 
of  the  petition,  the  statements  of  wbkdi 
are  to  the  contrary.  If  it  is  the  fact,  as 
the  plaintiff  in  his  petition  alleges,  that  the 
land  in  dispute  is  an  accretion  to  bis  riparian 
land,  then  the  action  of  the  defendants  In 
assuming  that  it  is  land  that  passed  to  the 
county  imder  the  act  of  1895,  and  on  that 
assumpticMi  causing  It  to  be  surveyed,  and 
threatening  to  sell  It  to  divers  persons,  casta 
a  cloud  on  the  plaintiff's  title,  and  Is  liable 
to  involve  him  in  a  multitude  of  suits.  Un- 
der these  conditions  his  is  pecullariy  a  case 
for  the  interposition  of  an  injunction  and 
the  adjustment  of  the  differences  in  a  court 
of  equity.  He  Is  now,  according  to  the  pe- 
tition. In  the  peaceful  possession  of  his  ovm; 
but.  If  his  territory  Is  to  be  invaded,  his  title 
clouded,  and  he  be  forced  to  bring  or  de- 
fend, as  the  case  may  be,  a  number  of  law- 
suits, then,  even  if  he  maintains  his  rights, 
at  the  end  he  will  have  suffered  much  wrong, 
and  his  remedy  at  law  will  have  been  far 
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from  adequate.  It  la  to  prevent  aacb  -wvoag 
and  to  afford  adequate  remedy  tbat  courts 
of  equity  entertain  suits  of  tbis  kind.  If 
antborltles  t»  sustain  tbat  jHnposltlon  were 
needed,  tbey  are  amply  furnished  In  the 
brief  of  appellant;  but  we  deem  It  unneces- 
sary to  dte  tbem.  If  the  facts  are  as  re- 
spondents contend  they  are  in  their  brief, 
they  should  answer  the  petition,  and  the 
court  will  try  the  Issues.  Not  only  Is  the 
plalntlfT  entitled  to  have  these  questions  set- 
tled In  a  court  of  equity  before  he  Is  dis- 
turbed, but  the  Interests  represented  by  the 
defendants  would  also  be  promoted  by  that 
course.  If  the  land  In  question  Is  an  accre- 
tion to  the  plaintiff's  riparian  land,  he  should 
be  left  in  its  i>eaceful  enjoyment;  but.  If  the 
facts  are  as  defendants  contend,  they  can 
best  be  shown  In  the  trial  of  the  issues  ten- 
dered in  the  petition,  and  the  rights  of  all 
parties  be  settled  by  decree  in  equity,  and 
the  whole  controversy  ended  in  one  suit. 

The  Judgment  Is  reyersed,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  overrule  the  demurrw.    AU  concur. 


BIGB  T.  '\yADDIL>Ii  et  al. 

<8iipceine  Court  of  Missouri,  Division  Mo.  2L 

Feb.  4,  190e.) 

CONVHTANCB  IH  FRAUD  OF  DOWBB— TBS- 
TAMBNTAHT  DISPOSITION  —  EVIDBNCB  OF 
FRAUD— OBJECTIONS  —  COMMUNICATIONS  BT 
HUSBAND— LBTTBRS— RIGHT  TO  BQUTTABLH 
REUBF. 

1.  Under  Rev.  St.  1899,  §  2950,  providing 
that,  if  a  woman  by  agreement  prior  to  mar- 
riage receive  any  estate  expressed  to  be  in  lieu 
of  dower,  it  sliall  bar  her  right  of  dower,  the 
inrtmment  conv^ing  such  estate  mnst  show 
on  Its  face  that  the  estate  is  in  lien  of  do^er. 

2.  Deceased  was  over  70  years  of  age,  had 
had  a  stroke  of  paralysis,  was  mptnred,  bad 
varicose  veins,  complained  tbat  pains  in  bis 
head  were  killing  him,  and  said  that  he  did  not 
expect  to  be  alive  at  the  end  of  the  year.  He 
married  in  February,  disposed  of  his  property 
io  July  and  August,  and  died  in  October.  Held, 
that  the  gifts  were  made  by  defendant  "in  his 
last  sickness,"  and  were  a  testamentary  dis- 
poation,  within  the  meaning  of  the  statute  re- 
serving the  wife  her  dower. 

3)1  After  his  engagement  to  marry  plaintifF, 
and  just  before  the  marriage,  deceased  secret- 
Iv  delivered  deeds  of  all  tils  lands  to  his  chil- 
dren, accepting  a  small  property  which  he 
gave  to  plaintiff,  and  the  rents  of  which  de- 
ceased continued  to  receive.  Subsequently  de- 
ceased went  to  Quincy,  111.,  ostensibly  for  med- 
ical treatment,  but  during  his  absence  went 
secretly  to  Chicago,  where  he  disposed  of  his  in- 
terest  in  an  estate  at  that  place  worth  $70,000 
for  $40,000,  which  he  distributed  among  his  chil- 
dren by  mailing  drafts  to  them  from  that  place. 
Ueceased  had  never  before  shown  generosity 
to  his  children,  and  these  gifts  were  made  in 
the  belief  that  he  had  not  long  to  live,  and  he 
died  soon  thereafter.  Beld,  that  the  gifts  were 
void,  as  in  fraud  of  plaintiff's  dower  right. 

4.  It  was  immaterial,  as  affecting  a  gift  by 
a  husband  to  his  children  by  a  former  mar- 
riage in  fraud  of  the  dower  right  of  his  second 
wife,  that  the  hnsband  had  promised  the  first 
irife  to  give  the  property  to  their  children; 
snch  {Momise  being  without  consideration  and 
not  enforceable. 

."!.  Where  defeaidaots,  forewarned  by  plain- 
tiff's counsd  that  he  would  not  permit  j^aintiff 


to  testify  unless  her  deposittoii  was  taken  in 
good  faith,  proceeded  to  take  her  deposition, 
and  did  not  file  it,  and  did  not  produce  It  on 
trial,  though  admitting  that  they  had  it,  there 
was  a  waiver  t>f  her  incompetency  as  a  wit- 
ness, and  the  conrt  properly  permitted  her  to 
testify. 

8.  An  objection  to  evidence  merely  as  in- 
competent, irrelevant,  and  immaterial  is  prop- 
erly overruled  as  not  specific. 

7.  In  an  action  by  a  surviving  wife  against 
the  voluntary  grantees  of  the  deceased  hus- 
band to  recover  property  alleged  to  have  been 
conveyed  by  the  nnsband  in  fraud  of  plalntilTs 
dower  right  to  the  knowledge  of  the  grantees, 
letters  of  the  husband  to  the  wife  containing 
evidence  that  he  was  clandestinely  conveying 
his  property  were  admissible  in  her  behalf. 

8.  A  petition  by  a  surviving  wife  for  an  ac- 
counting of  moneys  given  by  the  husband  to 
his  children  for  the  alleged  fraudulent  purpose 
of  defeating  the  wife's  dower  rights,  and  to 
set  aside  as  fraudulent  a  conveyance  of  real 
estate  to  the  children  secretly  made  by  the 
husband  on  eve  of  his  marriage  to  plaintiff, 
stated  a  cause  for  equitable  relief. 

Appeal  from  circuit  court,  Adair  county; 
Nat  M.  Shelton,  Judge 

Bin  by  Carrie  V.  Rice  against  Augusta 
Waddill  and  others.  From  a  decree  for  plain- 
tiff, defendants  appeal.    Affirmed. 

This  Is  a  suit  In  equity  by  plaintiff,  who 
Is  the  widow  of  Columbus  T.  Rice,  deceased, 
against  the  defendants,  who  are  a  son-in-law 
and  the  children  and  grandchildren  of  said 
Columbus  T.  Rk»,  for  an  accounting  of  the 
moneys  given  by  said  Columbus  T.  Rice  to 
these  defendants  for  the  alleged  fraudulent 
purpose  of  defeating  hec  dower  right  there- 
lb,  and  to  set  aside  the  conveyance  of  cer- 
tain real  estate  to  obtain  of  said  defendants, 
charged  to  have  been  made  by  said  Rice 
secretly,  and  with  a  view  to  defraud  her  of 
her  dower  therein,  on  the  eve  of  his  mar- 
riage to  plaintiff,  and  to  declare  a  trust 
therein  for  idalntlff,  and  for  g^eneral  relief. 
The  answers  deny  the  allegations  of  the  pe- 
tition, and  set  up  a  marriage  contract  by 
which  said  Rice  was  to  convey  certain  real 
estate  to  plaintiff  and  give  her  certain  mon- 
eys in  lieu  of  her  marital  rights  In  his  prop- 
erty. The  facts  developed  are  substantially 
the  following:  Columbus  T.  Rice  and  the 
plaintiff,  Carrie  V.  Rice,  were  married  about 
6  o'clock  on  the  evening  of  February  24, 
189?,  at  KirksvIUe,  Adair  county,  in  this 
state.  Plaintiff  was  at  that  time  a  widow 
of  about  36  years  of  age.  Columbus  T.  Rice 
was  a  widower  past  70  years  of  age;  his 
first  wife  having  died  In  March,  1896.  The 
defendants  Charles  Rice,  Edward  A.  Rice, 
Mary  L.  Rice,  and  Augusta  Waddill  are  the 
children  of  Columbus  T.  Rice  by  his  first 
maiTiage.  Defendant  James  E.  Waddill  is 
tbe  husband  of  Augusta  Waddill.  Defend- 
ants Annie  M.  Rice,  Catherine  Rice,  and 
Francis  Rice  are  the  children  of  Edward 
A.  Rice.  The  plaintiff  and  Columbus  T.  Rice 
became  engaged  to  marry  In  October,  1896. 
At  the  time  of  the  engagement  Columbus 
T.  Rice  was  reputed  to  own  and  did  own 
real  and  personal  property  in  Adair  county 
of  the  value  of  from  $12,000  to  $1&.000,  and 
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a  fifth  Interest  in  the  estate  of  a  deceased 
brother  In  Chicago,  111.,  of  the  value  of 
$75,000.  At  the  time  of  his  death  his  estate 
iDTentorled  property  of  the  valne  of  $2,319.32, 
$325  of  which  was  a  note  on  his  son  Edward 
A.  Rice,  who  was  Insolvent  After  their 
marriage  plaintiff  and  Columbus  T.  Rice  lived 
liappily  together  until  some  time  in  May, 
1S97.  About  this  time  Frank  Grant,  a  neph- 
ew of  Columbus  T.  Rice,  visited  the  latter, 
and  during  this  visit  Columbus  T.  Rice  and 
said  Frank  Grant  entered  into  a  contract  by 
which  said  Columbus  T.  Rice  sold  to  said 
Grant  his  undivided  one-flfth  interest  In  the 
estate  of  his  deceased  brother,  James  H. 
Rice,  fOr  $40,000,  $100  of  which  was  to  be 
paid  cash,  and  the  balance,  $39,900,  in  40 
days  from  May  13,  1897;  and,  if  not  then 
paid,  the  $100  was  to  be  forfeited  by  said 
Grant  as  liquidated  damages.  This  option 
was  afterwards  by  mutual  consent  extended 
for  40  days  from  June  22,  1897.  This  con- 
tract was  finally  executed  and  consummated 
on  July  7,  1S97,  at  Chicago,  lU.  To  this 
original  option  contract  Charles  Rice,  Mary 
L.  Rice,  and  Augusta  WaddlU,  children  of 
Columbus  Rice,  were  witnesses,  and  signed 
the  same  as  such;  but  plaintiff  knew  noth- 
ing of  said  contract  or  its  execution,  and 
George  Rice,  a  brother,  who  owned  an  equal 
share  In  the  estate  of  the  deceased  brother, 
James  H.  Rice,  was  kept  In  Ignorance  of 
said  trade.  On  July  7,  1897,  Columbus  T. 
Rice  received  the  $40,000  from  Grant,  $15,000 
of  which  was  paid  out  of  money  received 
from  the  executors  of  James  H.  Rice  out 
of  the  share  of  Columbus  T.  Rice.  On  the 
same  day  Colnmbus  T.  Rice  disposed  of  said 
$40,000  as  follows:  He  gave  his  son  Charles 
Rice  $8,000;  his  daughter  Mary  Rice  $8,000; 
Augusta  WaddlU,  a  daughter,  $8,000;  and 
the  balance  he  deposited  in  a  Chicago  bank 
on  a  time  deposit  for  one  year;  but  on  Au- 
gust 16,  1897,  he  gave  his  son-in-law,  James 
■WaddlU,  $7,531.08,  and  Charles  Rice,  his  son, 
$8,000,  out  of  said  time  deposit  AU  these 
gifts  were  by  drafts  purchased  In  Chicago, 
and  sent  by  maU  to  the  said  donees  In  their 
own  names.  Columbus  T.  Rice,  however, 
enjoined  upon  three  of  bis  chlldr^i  to  whom 
he  sent  said  drafts,  to  wit  Charles,  Mary, 
and  Augusta,  that  they  shoidd  each  expend 
$1,800  of  the  amoimt  sent  him  or  ber  for 
the  benefit  of  his  son  and  their  brother  Ed- 
ward Rice.  This  tiust  they  executed  by  pur- 
chasing for  $3,960  a  farm  selected  by  Colum- 
bus T.  Rice,  and  caused  the  same  to  be 
conveyed  to  said  Edward  Rice's  children,  but 
reserving  the  use,  benefits,  and  profits  there- 
of to  Edward  Rice  during  his  natural  Ufe. 
On  the  11th  of  August  1897,  Columbus  T. 
Rice  also  gave  James  E.  WaddUl,  his  s(Mi-ln 
law,  $1,722,  and  to  his  grandson  Ovid  Wad- 
dlU $300,  in  bank  stock.  By  warranty  deed 
dated  February  9,  1897,  Columbus  T.  Rice 
conveyed  160  acres  of  land  In  Adair  county 
to  his  grandchildren,  the  children  of  Augusta 
WaddlU  and  Charles  Rice,  for  the  nominal 


consideration  of  $500  and  love  and  affecttoi; 
and  on  February  24,  1897,  he  deeded  to  bis 
chUdren  Mary  and  Charles  Rice  and  Augusta 
WaddUl  two  lots  In  the  city  of  Elrksville. 
These  deeds  were  delivered  to  hid  son-in-law, 
James  E.  WaddlU,  a  few  hours  before  bi» 
marriage  to  plaintiff,  on  February  24,  1897. 
but  were  not  recwded  untU  July  2,  1897. 
His  bank  account  In  KlrksvlUe  showed  a 
good  balance  until  July,  1897,  when  it  dwin- 
dled to  $2.28,— the  balance  which  passed  to 
his  administrator  when  he  died,  in  October, 
1887.  In  1887  Columbus  T.  Rice  was  past 
70  years  of  age.  That  he  was  weak,  feeble, 
and  sUghtly  paralyzed,  had  varicose  veins, 
and  was  constantly  under  the  care  of  phy- 
sicians, does  not  admit  of  doubt  under  the 
evidence  In  this  record.  Mrs.  Klnsel  testi- 
fied: "In  March  [1887]  he  said  he  didn't 
think  he  was  going  to  lire  long.  He  was 
complaining  of  his  head.  Said  It  was  kiU- 
ing  him.  Said  he  could  see  dark  things  be- 
fore him  all  the  time,  and  that  It  was  a  bad 
sign."  Mr.  Rlngo,  his  banker  and  friend,  tes- 
tified: "I  regarded  him  as  a  feeble  old  man 
ever  since  he  had  that  stroke  of  paralysis.  I 
don't  think  he  ever  did  or  would  recover  from 
that  stroke."  His  son-in-law  and  children  tes- 
tified he  had  a  stroke  of  paralysis,  and  bad 
been  ruptured,  had  varicose  vehis,  and  bad  to 
be  assisted  across  the  street.  He  was  quite 
feeble.  In  July,  1S87,  he  sttoke  of  the  death 
of  his  brother,  and  said  two  or  three  of  the 
family  had  died  within  the  last  year,  and  he 
did  not  expect  any  of  them  would  be  aUre 
In  a  year  from  then.  About  the  first  days 
of  July,  Columbus  T.  Rice  went  to  Quincy, 
111.,  ostensibly  for  medical  treatment  On 
July  Qth  be  wrote  to  his  wife,  the  plaintiff, 
from  Quincy,  as  follows:  "My  Dear  Wife: 
We  arrived  here  safe.  I  have  been  to  see 
the  doctor.  He  wishes  me  to  stay  here  a 
few  days  to  see  how  the  medicine  affects 
me.  I  wiU  be  home  as  soon  as  possible.  C. 
T.  Rice."  To  this  letter  was  appended  this 
postscript:  "I  leave  for  Chicago  at  7  p.  m., 
etc.  Frank  W.  Grant"  Both  the  letter  and 
postscript  were  in  Grant's  handwriting,  ex- 
cept Mr.  Rice's  signature  to  the  letter. 
Again,  oo  July  8,  1887,  Mr.  Rice  wrote  plain- 
tiff: "My  Dear  Wife:  I  am  stiU  In  Quincy. 
1  am  doctoring  my  eyes,  and  also  my  paraly- 
sis. C.  T.  Rice."  Between  the  time  of  maU- 
Ing  these  two  letters,  and  while  his  wife 
supposed  he  was  still  in  Quincy,  he  had 
gone  to  Chicago  and  disposed  of  hla  share 
In  his  brother's  estate,  worth  $75,000,  for 
$40,000,  and  given  away  the  bulk  of  it  to 
his  children,  without  an  intimation  to  his 
wife  of  what  he  had  done,  or  that  he  had 
been  to  Chicago.  On  the  day  of  her  mar- 
riage to  Columbus  T.  Rice,  to  wit*  February 
24,  1897,  he  gave  her  a  deed  to  lots  7  and 
8  in  block  16  in  the  city  of  KirksviUe,  of 
the  value  of  $1,500.  to  take  effect  at  his 
death,  or,  rather,  reserving  to  himself  a  Ufe 
estate  therein.  Other  facts  may  be  noted 
if   necessary,   in   the  opinion.     The   circuit 
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court  fonnd  that  Columbus  T.  Bice  was  an 
old,  diseased,  and  Infirm  man,  and  with  the 
fraudulent  purpose  of  depriving  the  plaintifr, 
his  wife,  of  her  marital  interests  In  all  his 
estate,  and  in  the  belief  that  he  would  not 
lire  long,  secretly  devested  himself  of  all  bis 
estate,  real,  personal,  and  mixed,  except 
about  $2,500  worth  in  Missouri,  and  a  small 
Interest  in  some  real  estate  In  Chicago,  of 
about  the  value  of  $2,000;  that  at  the  time 
of  his  marriage  to  idaintiff  he  possessed  and 
owned  real  estate  and  personal  property  of 
the  value  of  $8o,000,  and  with  the  fraudulent 
purpose  aforesaid,  and  secretly,  without  the 
knowledge  or  ccoisent  of  plaintiff,  he  volun- 
tarily gave  to  James  E.  Waddill,  his  son-in- 
law,  $9,253.18  in  cash  in  July  and  August, 
1897,  and  to  Augusta  Waddill,  his  daughter, 
$8,000  in  the  month  of  July,  1897,  and  to 
Charles  Rice,  his  son,  $16,000  in  Jnly,  1897, 
and  to  his  daughter  Mary  L.  Rice  $8,000  in 
the  month  of  July,  1897.  The  court  further 
found  that  the  defendants  Augusta  Waddill, 
Charles  Bice,  and  Mary  Rice  received  their 
said  several  sums  Impressed  with  a  trust  In 
favor  of  Columbus  T.  Rice  for  the  use  of 
Bdward  Rice  and  bis  children,  and  executed 
said  trust  by  purchasing  certain  lands  select- 
ed, by  Columbus  T.  Rice,  and  having  the 
same  deeded  to  the  children  of  Edward  T. 
Rice,  with  a  life  estate  to  said  Edward;  that 
the  reasonable  value  of  said  lands  was  $3,960, 
and  the  balance,  $1,440,  was  paid  to  said 
Edward.  The  court  then  proceeded  to  find 
the  amount  due  plaintiff  as  dowress  from 
each  of  said  children,  and  charged  the 
amount  due  from  Edward  Rice  and  children 
as  a  Ileal  on  the  lands  so  conveyed  to  them. 
In  dne  time  a  motion  for  new  trial  was  filed 
and  overruled,  and  an  appeal  taken  to  this 
court 

H.  F.  Mlllan  and  Ben  Eli  Guthrie,  for  ap- 
pellants. P.  F.  Greenwood,  BUlson  &  Camp- 
bell, and  W.  D.  Goode,  for  respondent 

6ANTT,  J.  (after  stating  the  facts).  1.  Up- 
on the  foregoing  statement  of  facts  we  are 
asked  to  affirm  the  Judgment  of  the  circuit 
court,  which  decreed  that  Columbus  T.  Bice 
frandnlently  disposed  by  gifts  of  his  large 
estate  with  the  purpose  and  design  of  de- 
feating his  widow's  dower  therein.  The  Ju- 
risdiction of  a  court  of  equity  to  grant  rdlef 
in  such  cases  has  been  maintained  by  this 
coort  from  a  very  early  period  in  the  history 
of  this  state,  beginning  with  Davis  v.  Davis, 
5  Mo.  183,  reaffirmed  In  Stone  v.  Stone,  18 
Mo.  382,  and  very  recently  in  Newton  v. 
Newton,  61  S.  W.  881,  besides  many  inter- 
mediate cases.  These  cases  were  all  bot- 
tomed upon  the  pn^KMltion  that  a  convey- 
ance of  land  or  personalty  by  a  husband  in 
contemplation  of  death,  without  considera- 
tion, and  for  the  purpose  of  defrauding  the 
wife  of  her  marital  rights,  is  fraudulent  and 
void  as  to  her,  and  gives  ground  for  equita- 


tde  relief.  Defendants,  however,  strennons- 
ly  insist  that  three  essential  conditions  are 
absent  In  this  case.  They  insist  the  deeds 
and  gifts  of  personalty  were  not  made  in 
the  last  sickness  of  Columbus  T.  Rice,  and 
tb&t  there  was  no  evidence  of  fraud,  and, 
furthermore,  that,  by  reason  of  an  ante- 
nuptial contract  between  said  Oolnmbus  T, 
Rice  and  plaintiff,  she  was  barred  of  claim- 
ing dower  in  his  estate.  Before  proceeding 
to  a  discussion  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  charge  of  fraud.  It 
Is  proper  to  state  that  there  was  no  express 
provision  In  the  deed  of  Columbus  T.  Rice  to 
his  wife  that  said  conveyance  was  a  pro- 
vision for  her  by  way  of  jointure,  and  in  lieu 
of  dower,  so  as  to  bring  the  same  within  the 
provisions  of  section  4629,  Rev.  St  1889 
(section  2950,  Rev.  St  1809).  This  statute 
requires  that  if  a  provision  is  made  by  the 
husband  with  a  design  to  exclude  her  dow- 
er or  put  her  to  an  election,  it  must  be  ex- 
pressed on  the  face  of  the  instrument  to  be 
In  lieu  of,  or  in  full  discharge  of,  her  dower. 
Perry  v.  Perryman,  19  Mo.  468;  Dudley  v. 
Davenport  85  Mo.  462.  That  these  gifts 
and  deeds  to  his  children  by  Ck)lumbns  T. 
Bice  were  voluntary  and  wholly  without  con- 
sideration Is  established  by  the  evidence  of 
the  defendants  themselves,  and  that  they 
were  made  secretly  and  with  a  deliberate 
purpose  to  keep  the  plaintiff  ignorant  of 
their  execution  does  not  admit  of  a  reasona- 
ble doubt.  Counsel  for  defendants  Insist, 
however,  that  the  gifts  were  complete  and 
absolute  gifts  inter  vivos,  such  as  Columbus 
T.  Rice  had  a  perfect  right  to  make,  with  or 
without  the  knowledge  or  consent  of  his 
wife,  or  Intended  wife,  and,  as  the  statute 
only  endows  her  of  personalty  which  her 
husband  owned  at  the  time  of  bis  death,  she 
has  no  cause  of  complaint;  and  they  further 
contend  that  to  avoid  such  gifts,  they  must 
be  made  in  the  last  sickness  of  Columbus  T. 
Rice,  and  with  a  design  to  defraud  plaintiff. 
Much  stress  is  laid  upon  the  words  "in  his 
last  sickness,"  which  counsel  construe  to- 
mean  very  near  to  death,  or  in  view  of  Im- 
pending dissolution,  and  that  the  evidence 
falls  short  of  this.  An  examination  of  the 
evidence  shows  that  Columbus  T.  Rice  was 
a  man  over  70  years  of  age,  and  had  suffer- 
ed a  stroke  of  paralysis,  was  ruptured,  had 
varicose  veins,  and  was  so  feeble  that  he 
required  support  to  get  across  streets,  to- 
avoid  teams;  that  he  complained  of  pains 
in  his  bead,  which  he  said  were  killing  him; 
that  he  constantly  bad  dark  things  before 
his  eyes,  which  he  said  was  a  bad  sign; 
that  several  of  his  family  had  died  that 
year,  and  be  did  not  expect  to  be  living  at 
the  end  of  the  year.  He  married  February 
24,  1897,  and  disposed  of  the  bulk  of  his 
very  large  estate  by  gifts  to  his  children  in 
July  and  Aug^ust,  and  died  about  October 
1.  1897.  How  can  it  be  said,  in  view  of 
these  facts,  that  this  old  man,  who  was- 
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constantly  under  the  care  of  physldanB  all 
thla  time,  wbo  bad  never  until  that  year 
shown  any  generosity  toward  his  children, 
but  had  concluded,  as  he  stated,  that  be 
wanted  to  see  his  children  enjoy  bis  prop- 
erty In  bis  lifetime,  and  by  gifts  to  them 
denuded  himself  of  an  estate  worth  |80,000, 
reserving  to  himself  only  a  pittance  of  about 
$2,600,  was  not  doing  these  things  in  CMi- 
templatlon  of  an  early  demise,  and  really  la 
his  last  sickness?  And  that  It  was  done 
with  a  yiew  to  defeat  bis  wife's  dower  we 
cannot  donbt  After  ills  engagement  to  mar- 
ry plaintlfC,  on  the  very  evening  of  thdr 
marriage,  be  secretly  delivered  the  deeds  to 
all  bis  Missouri  estate,  except  the  small  prop- 
erty be  gave  bis  wife,  to  his  son-in-law,  for 
the  children  and  grandchildren  by  bis  first 
marriage,  which  deeds  -were  kept  from  reo- 
ord  for  several  months  thereafto:.  So  care- 
ful was  he  that  the  wife  be  was  then  to 
marry  should  have  no  dower  ta  the  Mis- 
souri lands  that  be  even  quitclaimed  a  life 
estate  to  bis  daughter  which  be  had  reserved 
in  lands  be  had  theretofore  deeded  to  her. 
The  rents  of  the  real  estate  which  he  coa- 
reyed  on  the  day  of  bis  marriage  to  plain- 
tiff be  continued  to  receive  up  to  the  time 
of  bis  death.  No  other  rational  deduction 
can  be  drawn  from  the  conduct  of  Columbus 
T.  Rice  in  bis  disposition  of  $40,000  be  re- 
ceived from  bis  toother's  estate  in  1807 
than  that  it  was  a  ddiberate  purpose  to  de- 
feat bis  wife's  dower  therein,  and  the  evi- 
dence abundantly  supports  the  toference  tbat 
It  was  done  with  the  full  luowledge  of  his 
adult  children  that  such  was  bis  purpose 
The  contract  with  bis  n^hew  Grant  was 
entered  into  at  the  residence  of  one  of  bis 
children,  and  signed  by  three  of  them  as 
witnesses.  The  deception  he  practiced  upon 
bis  wife  In  regard  to  bis  visit  to  Chicago 
wltii  Orant,  when  he  disposed  of  at  least 
$70,000  for  $40,000,  strongly  corroborates  this 
conclusion;  and,  fearful  lest  some  marital 
right  might  attach  to  tbls  money  if  be 
brought  it  into  the  state  of  Missouri  In  bis 
own  name,  he  carefully  mailed  drafts  from 
Chicago  in  favor  of  the  several  children,  and 
Impressed  a  trust  to  the  amount  of  $5,400, 
so  that  the  title  to  his  son  Edward  and  his 
children  should  not  pass  through  bis  name. 
Columbus  T.  Rice,  however,  selected  the 
farm,  bargained  for  it,  and  directed  the  deed 
made  to  HMward's  children.  While  Edward 
was  Insolvent,  and  it  was  perhaps  only 
natural  tbat  be  should  desire  to  save  bis 
bounty  to  blm  from  Edward's  creditors,  the 
query  propounds  itself,  what  reason  could 
there  have  been  for  Columbus  T.  Bice,  who 
was  wholly  free  of  debt,  and  the  owner  of 
at  least  $40,000,  resorting  to  occult  methods 
like  these?  By  his  own  deed  be  could  have 
settled  these  lands  upon  his  grandcblldren, 
or  created  a  spendthrift  trust  for  his  son 
Edward  which  Edward's  creditors  could  not 
have  touched,  or  be  oonld  have  advanced  the 


money  to  do  so  without  suspicion;  but  when 
be  disposes  of  all  Ills  available  property,  save 
a  mere  itlttance,  with  such  a  studied  effort 
to  prevent  any  portion  of  it  remaining  in  bis 
name  at  the  time  of  bis  death,  and  yet  evi- 
dently retains  such  an  Interest  as  to  allow 
him  to  collect  the  rentals  of  the  realty  up 
to  his  death,  and  to  direct  the  investment 
of  the  moneys  In  a  trust  for  his  son  and 
bis  children,  and  secretly  delivers  deeds  to 
the  realty  on  the  very  eve  of  bis  marriage, 
we  can  draw  but  one  conclusion,  and  tbat 
Is  tbat  he  felt  diat  bis  life  must  soon  ter- 
minate, and  In  view  of  this  fact  he  deter- 
mined his  widow  should  not  have  h^  dower 
In  his  estate,— a  consummation  which  the 
laws  of  tbls  state  will  not  permit  To  avoid 
the  logical  effect  of  all  these  contrivances, 
counsel  for  the  defendants  urge  tbat  there 
was  no  fraud  designed,  because  they  say  that 
before  the  death  of  bis  flrst  wife,  when  he 
learned  of  the  death  of  his  brother,  and  that 
he  would  receive  a  large  share  of  bis  estate, 
be  promised  bis  flrst  wife  to  give  this  proi»- 
erty  to  his  children,  and  at  that  time  bad 
never  met  or  seen  plaintiff.  But  tbat  prom- 
ise was  utterly  without  consideratiou,  and 
incapable  of  enforcement  either  in  a  court 
of  law  or  a  court  of  equity.  Subsequently, 
and  before  he  receives  the  estate  from  bla 
brother,  his  wife  dies,  and  he  marries  plain- 
tiff.  A  new  obligation  is  assumed.  What- 
ever bis  duty  to  bis  first  wife  and  bis  diil- 
dren,  the  law  casts  upon  him  the  duty  of  sup- 
porting his  second  wife,  and  the  law  at- 
taches her  right  of  dower  to  his  estate. 
Granting,  however,  that  he  expressed  an  in- 
tention to  give  his  children  the  sliare  b« 
should  receive  from  the  brother's  estate  in 
Chicago,  there  was  no  promise  to  denude 
himself  of  his  Missouri  lands  and  moneys, 
amounting  to  near  $16,000.  Neither  waa 
there  a  promise  to  give  James  Waddill  near- 
ly $10,000  In  addition  to  the  $8,000  he  had 
given  bis  daughter  Mrs.  Waddill,  nor  had 
be  bound  himself  to  give  his  grandson  aU 
bis  bank  stock.  Tbe  explanation  found  in 
tbls  family  talk  during  the  life  of  his  first 
wife  falls  far  short  of  exculpating  Columbus 
T.  Rice  from  his  subsequent  conduct  in  en- 
deavoring to  defraud  plaintiff  of  her  lawful 
dower.  It  Is  true,  as  said  by  Judge  McGlric 
in  Davis  v.  Davis,  5  Mo„  loc.  cit  189:  "I 
admit  that,  so  far  as  the  mere  form  of  rlg-ht 
Is  concerned,  they  were  not  his.  Here  tbe 
form  hides  tbe  substance,  and  was  intended 
to  do  it  But  in  a  court  of  cbancery,  no  mat- 
ter bow  cunningly  and  de^y  covered  and 
concealed  the  right  may  be,  tbe  deep-search- 
ing Jtistlce  of  tbe  chancellor,  with  bis  argus 
eyes,  will  uncover  it  The  chancery  com- 
mands tbe  Tight  to  remain  where  it  should 
have  been  till  all  the  purposes  of  Justice  are 
accomplished."  So  in  this  case,  while  formal 
deeds  and  Instilments  abound  conferring  the 
property  of  this  decrepit  old  man  upon  his 
children  and  son-in-law,  so  that  apparently 
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there  la  nothing  of  wbicb  bis  widow  can  be 
endowed,  a  court  of  conscience  will  treat 
these  formalities  as  mere  covers  of  -  a  cmi- 
nlng  scheme  to  defeat  her  dower,  and  will  re> 
quire  the  voluntary  donees  to  bring  it  into 
court  until  her  dower  is  apportioned  to  her; 
and  they  cannot  complain,  because  they  were 
cognizant  of  his  sick  and  enfeebled  condi- 
tion and  of  his  old  age,  and  they  were  keepers 
of  his  secret  machinations,  while  his  wife 
was  utterly  ignorant  of  them,  and  they  were 
boimd  to  know  that  by  receiving  bis  estate 
in  this  manner  they  were  depriving  her  of 
her  lawful  dowo:.  If  the  disposition  of  bis 
property  by  Columbus  T.  Rice  under  the 
facts  disclosed  In  this  case  can  be  uphdd, 
then.  In  the  oft-repeated  language  of  this 
court,  "the  eflScacy  of  the  statute  conferring 
dower  to  po'sonalty  would  depend  on  the 
whim  and  caprice  of  the  husband,"  and  It 
might  as  wdl  be  repealed.  Davis  v.  Davis, 
snpra;  HcLaugbUn  v.  McLaughlin's  Adm'r, 
16  Mo.  212;  Tucker  v.  Tucker,  32  Mo.  4&i; 
Id..  29  Mo.  360;  Straat  v.  O'Neil,  84  Mo.  69; 
CreceUus  v.  Horst,  89  Mo.  356.  14  S.  W.  BIO. 

Had  Columbus  T.  Rice  made  his  will  pre- 
vious to  bis  marriage  to  plaintiff,  and  dis- 
posed of  his  estate  to  bis  children  just  as  be 
did,  and  then  married  plaintifF,  no  donbt 
could  exist  as  to  her  right  to  her  dower  both 
in  his  realty  and  personalty:  and  It  is  now 
equally  clear  and  settled  that  the  sense  and 
intent  of  the  statute  on  this  subject  apply  not 
only  to  wills,  technically,  but  to  deeds  made 
with  intent  to  defeat  the  widow's  dower. 
The  form  of  the  instrument  or  the  device  re- 
sorted to  Is  wholly  immaterial,  when  thi^  In- 
tent to  defeat  the  widow's  marital  rights  is 
made  apparent  to  the  chancellor. 

Connsel  for  defendants  argue  with  great 
eemestness  that  these  deeds  and  gifts  were 
not  testamentary  In  their  nature.  But  when 
we  consider  the  age  of  Oolnmbns  T.  Rice; 
that  he  had  been  stricken  already  with  par- 
alysis, and  his  numerous  other  aflSictions,  and 
his  own  declaration  that  he  did  not  expect 
to  live  a  year;  that  he  was  constantly  in  the 
care  of  physldana;  and  that  within  less  than 
six  months  before  his  death  he  had  given  his 
children  and  son-in-law  practically  the  whole 
of  his  estate,  whereas  previous  to  that  time 
be  was  known  to  be  parsimonious  and  close- 
flsted,  and  had  been  exceedingly  meager  in 
bis  gifts  to  bis  children,— we  cannot  avoid  the 
condoslon  that  this  sudden  and  unusual  exhi- 
bition of  generosity  was  the  result  of  his  ex- 
pressed conviction  that  his  days  were  num- 
bered, and,  bdng  thus  warned  of  the  ap- 
proach of  death,  he  determined  to  distribute 
the  estate  which  he  could  not  hope  to  enjoy 
much  longer.  This  was  essentially  a  dispo- 
sition by  will  of  his  propoty,  within  the 
meaning  of  the  statute  reserving  the  widow 
her  dower,  and  meets  all  the  demands  of  the 
rule  that  to  avoid  a  conveyance,  it  must  be 
made  in  expectation  or  contemplation  of 
death,  bnt  not  necessarily  in  the  very  article 
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of  death,  as  connsel  Be«n  to  dalm.  Tucker 
V.  Tucker,  29  Mo.  352;  Dyer  t.  Smith,  62  Mo. 
App.  60a 

2.  Having  discussed  the  fundamental  prop- 
ositions underlying  the  case,  it  remains  to 
notice  certain  specific  objections  to  testimcmy, 
the  principal  of  which  is  that  error  was  com- 
mitted in  permitting  the  plaintiff  to  testify  In 
the  cause,  because  she  was  incompetent;  and 
ancillary  to  the  objectlwi  was  the  further  one 
that  the  circuit  court  erred  In  permitting 
plaintiff  to  prove  that,  priwr  to  the  time  at 
which  she  was  offered  as  a  witness,  defend- 
ants bad  taken  her  deposition  in  this  cause, 
for  the  reason  that,  although  they  had  taken 
her  deposition,  they  had  not  filed  It  in  court 
as  required  by  law,  and  hence  had  not  waived 
her  Incompetency.  The  facts  were,  bri^y. 
these:  After  plalntifl  commenced  this  suit, 
and  before  defendants  filed  their  answer,  one 
of  their  attorneys  served  notice  on  her  attw- 
neys  that  he  would  take  her  deposition  be- 
fore a  notary  public  in  Klrksvllle.  It  was 
shown  beyond  contradiction  that  plaintiff  was 
brought  before  the  notary,  duly  sworn,  and 
examined  at  length  by  counsel  for  defendants, 
and  her  testimony  reduced  to  writing,  and 
signed  by  her,  and  certified  by  the  notary; 
that  James  B.  Waddill,  one  of  defendants, 
paid  the  notary  his  fees,  and  the  notary  gave 
him  the  deposition,  instead  of  mailing  it  to, 
or  filing  it  with,  the  chrcult  desk.  James  B. 
Waddill  testified  that  he  bad  kept  the  deposi- 
tion, and  that  be  knew  all  the  time  wbde  it 
was,  and  while  testifying  said  it  was  in  his 
IXKdcet.  This  conrt,  in  Tomlinson  v.  BSlison, 
1<H  Mo.,  loc.  dt  114,  16  S.  W.  20t,  held  that, 
when  a  party  had  taken  bis  adveraaiy's  depo- 
sition in  the  same  actka.  It  amonnted  to  a 
waiver  of  any  Incompetency  of  his  adversary, 
notwithstanding  he  would  have  otherwise 
clearly  been  incompetent,  but,  in  order  to  ren- 
der the  party  competent.  It  deyolved  apon 
him  to  show  the  waiver  to  the  court  After- 
wards, when  this  ruling  was  directly  chal- 
lenged in  Bss  V.  Oilfflth,  189  Ma,  loc.  dt  829^ 
40  S.  W.  980,  after  a  careful  reconslderatian 
that  ruling  was  reaffirmed,  with  the  addi- 
tional statement  that  it  would  conatltate  a 
waiver,  "though  the  deposition  taken  was  not 
used  at  the  trial."  And  these  rulings  were 
afterwards  followed  with  approval  in  Re  Soul- 
ard's  Ektate,  141  Mo.  0^  43  8.  W.  617,  and 
Investment  Co.  v.  Vette,  142  Mo.  571,  44  S. 
W.  754,  64  Am.  St  Rep.  667.  In  which  latter 
case  It  was  hdd  the  Incompetency  was  waived 
for  all  purposes.  Oan  it  differ  in  prlndple 
that  in  this  case  defendants  took  plaintiff's 
deposition,  had  it  duly  certified,  and  thereby. 
In  the  language  of  counsd,  "heard  what  she 
said,  and  that  was  all  be  wanted  to  know," 
and  then  suppressed  the  deposition,  whereas 
in  the  cases  cited  the  deirasltlon  was  similarly 
taken  and  filed,  but  not  used  by  the  party 
taking  it?  Oan  a  party  thus  trifie  with  the 
machinery  of  the  law,  and  avail  himself  of  it 
U  it  suits  his  purposes,  and  reject  It  If  it  does 
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not,  and  yet  escape  all  the  consequences  of 
his  acts?  We  hold  he  cannot  When  defend- 
ants, forewarned  as  they  were  by  plaintiffs' 
counsel  tbat  be  would  not  permit  his  client  to 
testify  unless  her  deposition  was  to  be  taken 
in  good  faith,  and  they  then  proceeded  to  take 
her  deposition,  and,  after  it  was  duly  certi- 
fied, took  possession  of  It,  and  retained  it  in 
their  possession  In  court,  when  the  court  was 
endeavoring  to  ascertain  the  facts  about  it, 
they  waived  all  objections  to  her  competency; 
and  the  court  committed  no  error  in  so  hold- 
ing. 

The  fourth  assignment  of  error  refers  us  to 
page  16  of  the  abstract  to  support  the  charge 
that  the  circuit  court  erred  In  permitting 
plaintiff  to  testify  to  communications  between 
herself  and  her  husband;  but  reference  to 
the  record  shows  that  plaintiff  had  merely 
testified  that  she  only  knew  her  husband  went 
to  Quincy  by  his  statement,  and,  at  all 
events,  the  objection  was  not  preserved  so 
that  we  can  review  it 

There  was  no  error  in  overruling  the  ob- 
jection to  the  letters  of  Oolumbus  T.  Rice,  as 
it  assigned  no  ground  other  than  they  were 
Incompetent  Immaterial,  and  hrelevant, 
which  we  have  often  held  amounts  to  no  more 
than  "I  object"  These  letters,  dated  between 
July  8, 1687,  and  July  8, 1887,  were  introduced 
to  show  where  Colnmbus  T.  Rice  vras  the  day 
before  and  the  day  after  he  had  conveyed 
away  the  bulk  of  his  estate  to  his  nephew 
Grant  and  his  physical  condition  as  indi- 
cated by  his  writing.  Defendants  then  made 
a  specific  objection  that  they  were  communi- 
cations between  husband  and  wife,  and  she 
was  Incompetent  to  testify  to  their  receipt 
and  the  letters  were  not  admissible.  The  clr- 
cnlt  court,  upon  the  authority  of  Henry  v. 
Sneed,  88  Mo.  407,  12  S.  W.  663,  17  Am.  St 
Rep.  680,  and  Darrler  v.  Barrier,  68  Mo.  222, 
held  them  competent  upon  the  grotmd  that 
they  tended  strongly  to  corroborate  plaintiff's 
claim  that  her  husband  was  at  that  time 
secretly  and  clandestinely  scheming  to  de- 
Iraud  her  of  her  marital  rights,  and,  upon 
grounds  of  public  policy,  to  imearth  bis  fraud. 
We  think  the  court  correctly  ruled  the  let- 
ters were  competent  for  that  purpose,  and, 
as  the  fraud  of  Oolumbus  T.  Bice  was  the 
matter  under  Inveetlgatlon,  his  declarations 
were  admissible  against  his  voluntary  gran- 
tees, who  had  taken  his  estate  with  full  no- 
tice and  without  consideration.  And  oa  the 
other  hand,  the  self-serving  statements  of 
said  Rice  to  Mrs.  Waddill  were  clearly  incom- 
petent 

The  findings  of  the  court  were  sufficient  to 
sustain  the  decree,  and  the  petition  stated  a 
case  for  equitable  relief. 

The  circuit  court  correctly  held  that  plain- 
tiff could  follow  the  estate  into  the  hands  of 
the 'grantees,  and  decreed  that  they  should  ac- 
coimt  to  her  for  her  dower  In  the  property 
they  received,  and  its  decree  la  in  all  things 
affirmed.    All  concur. 


PUCHS  V.  CITT  OF  ST.  LOUIS. 
(Supreme  Court  of  Missouri.    March  18,  1802.) 

ACTION  AOAINST  CITT— EXPLOSION  OF  OASB9 
IN  SBWER— PETROLBUM  IN  SEWER— EVI- 
DENCE—SUFFICIENCY— WITNESSES  —  COMPE- 
TENCY-APPEAL—DEMURRER  TO  EVIDBNCB— 
REQUEST  FOR  VERDICT— LAW  OF  THE  CASE. 

1.  Thoujph  defendant,  by  introducing  testi- 
mony in  his  own  behalf,  waived  his  objectioD 
to  the  action  of  the  court  in  overruling  a  de- 
murrer to  plaintifrs  evidence,  his  request  at 
the  dose  of  the  case  tor  a  peremptory  instruc- 
tion for  «  verdict  raised  the  sufficiency  of  the 
whole  evidence  to  support  a  verdict  for  plain- 
tiff. 

2.  Where,  in  an  action  against  a  dty  for  the 
death  of  plaintiff's  IntestatL  caused  by  the  ex- 
plosion of  a  public  sewer,  the  evidence  fails  to 
support  plaintiff's  allegation  that  the  city  con- 
tracted with  landowners  and  their  assigns,  oC 
whom  deceased  was  one,  to  keep  the  sewer  in 
repair    and    prevent    injury    to    improvements 

S laced  on  the  laud,  the  liability  of  ue  city  on- 
er the  contractual  relation  is  eliminated. 
8.  In  an  action  against  a  city  for  the  death 
of  plalntiiTs  Intestate,  caused  by  the  explosion 
of  a  public  sewer,  resulting  from  petroleum  es- 
caping into  the  sewer  at  the  time  of  a  fire^ 
with  the  knowledge  of  the  dty,  evidence  ez- 
amiued,  and  heid  insuffldent  to  show  that  the 
explosion  was  due  to  gnsee  generated  from  the 
peti'oleum  in  the  sewer,  and  not  to  other  gases 
generated  from  decomposing  fecal  matter,  ttc 
4.  Where,  in  an  action  against  a  dty  tor  the 
death  of  jdaintlfTs  intestate,  caused  by  the  ex- 
plosion of  a  public  sewer,  the  evldraice  tended 
to  show  that  the  explosion  was  due  either  to 
gases  generated  from  petroleum  in  the  sewer, 
or  due  to  gases  generated  from  fecal  matter, 
etc.,  and  defendant  is  responsible  for  the  ex- 
plosion due  to  the  former  cause  only,  plaintiff 
must  fail.  In  the  absence  ot  evidence  showing 
that  the  explOBion  was  in  fact  due  to  the  gases 
generated  from  the  petroleum. 

6.  In  an  action  against  a  citv  for  the  death 
of  plaintifTs  intestate,  caused  oy  explosion  of 
a  public  sewer,  alleged  to  have  been  caused  by 
gases  generated  from  petroleum  in  the  sewer, 
plaintiff  alleged  that  there  were  openings  in  the 
sewer  espedally  designed  to  carry  off  any 
jraaes  which  might  anse  in  the  sewer  and  be 
liable  to  explode.  The  evidence  tended  to  show 
that  there  were  certain  manholes,  intended  aa 
a  means  of  ingress  and  egress  for  repairing  the 
sewer,  and  certain  inlets  to  permit  surface 
water  (lowing  into  it  The  manholes,  with  one 
exception,  had  perforated  covers.  Held,  that 
the  evidence  was  insufficient  to  sustain  the 
allegation  in  the  complaint 

0.  Since  a  dty  is  liable  for  the  injuries  re- 
sulting from  its  opening  the  manholes  in  its 
public  sewer  so  as  to  permit  the  escape  of  poi- 
sonous gases  generated  there,  it  is  not  negligent 
tor  failing  to  open  such  manholes  for  the  pur- 
pose of  permitting  the  escape  of  gases  gener- 
ated from  petroleum  in  the  sewer,  so  as  to  pre- 
vent their  explosion. 

7.  In  an  action  against  a  dty  for  the  death 
of  plaintilTs  intestate  caused  by  the  ezplosimi 
of  a  public  sewer,  the  evidence  showed  that 
there  was  a  constant  generation  of  inflammable 
gases  in  sewers,  but  did  not  suggest  any  known 
method  of  arresting  the  process.  Held,  that  the 
evidence  failed  to  show  that  defeudant  was 
guilty  of  negligence  for  failing  to  take  precau- 
tions to  prevent  the  generating  of  gases  in  the 
sewer. 

8.  Where,  in  an  action  against  a  dty  for  the 
death  of  plaintiff's  intestate  caused  by  the  ex- 
plosion of  a  public  sewer,  due  to  defendant's 
negligence  in  failing  to  prevent  the  formation 
of  ^ases  in  the  sewer,  and  in  faHlng  to  properly 
ventilate  it,  evidence  that  the  removal  of  the 
covering  of  a   manhole   and   usiug   a   fan   or 
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blowo'  of  a  certain  power  would  have  eUmi> 
nated  the  gases  was  inadmissible,  there  being 
DO  allegatlMi  of  neglect  in  failing  to  nse  the 
blower  to  canr  off  the  gases. 

9.  A  cousolting  chemist  and  mining  engineer, 
with  some  experience  in  taking  care  of  mines 
and  removing  gases  therefrom,  bnt  who  had 
not  seen  any  practical  attempt  to  extract  gases 
from  a  sewer,  and  had  no  knowledge  of  experi- 
ments of  that  kind,  is  not  qualified  to  testify 
as  an  expert  as  to  the  manner  of  ranoving 
ga«es  from  a  sewer. 

10.  In  an  action  against  a  city  for  the  death 
of  plaintiff's  intestate,  caused  by  the  explosion 
of  a  public  sewer,  the  evidence  of  the  explosion 
and  ue  consequent  injury  does  not  establish  a 
prima  facie  case  of  defendant's  negligence,  the 
doctrine  of  res  ipsa  loquitur  being  inapplicable. 

11.  In  an  action  aga&st  a  city  for  the  death 
of  plaintiffs  intestate,  caused  by  the  explosion 
of  a  public  sewer,  it  appeared  that  petroleum, 
whldL  had  been  allowea  to  mu  into  the  sewer 
during  a  fire  of  an  oil  company's  storage  build- 
ing, to  the  city's  knowledge,  could  not  flow 
out  by  reason  of  the  high  water  in  the  river  at 
the  outlet  of  the  seiwer;  that  it  remained  in 
the  sewer  for  four  days;  that  gases  were  gen- 
erated from  the  petroleum,  as  well  as  from 
fecal  matter,  etc.;  that  such  gases  could  not 
escape;  and  that  the  gases  were  accidentally 
ignited,  cansing  the  explorion.  Held  that,  as 
the  explosion  was  not  a  probable  result,  rea- 
sonably to  be  anticipated  by  the  dty,  plaintiff 
could  not  recover. 

12.  Plaintiff,  in  an  action  against  a  city  for 
the  death  of  plaintiff's  intestate,  caused  by  the 
explosion  of  a  public  sewer,  appealed  from  an 
involuntary  nousait,  and  the  judgment  was  re- 
versed, on  the  ground  that  she  had  made  out 
a  prima  fade  case  entitling  her  to  a  submis- 
sion of  it  to  the  jury.  Upon  the  retrial,  de- 
fendant offered  evidence,  instructions  were 
given  and  refused,  and  rulings  were  had  on 
the  admissibility  of  evidence.  The  evidence  on 
the  retrial  differed  in  many  respects  from  the 
evidence  given  on  the  first  trial.  Held,  that  the 
doctrine  of  res  judicata  was  inapplicable,  and 
therefore  the  court  was  not  bound  by  the  de- 
drion  on  the  first  ai^al. 

Bracev  J.,  dissenting  in  part. 

In  tMinc  Appeal  from  clrcnlt  court,  St 
LonlB  county;  Rudolph  Hirzel,  Judge. 

Action  by  Agnes  Fnchs  against  the  city 
of  St  liOnls.  From  a  Judgment  for  plaintiff, 
defendant  appealB.    Reversed. 

B.  Schnurmacher  and  Chas.  0.  Allen,  for 
appellant    Lnbke  &  Muencb,  for  respondent 

TITTMAN,  Special  Judge.  This  suit, 
wblcb  is  an  action  brought  by  Agnes  Fuchs 
to  recover  damages  for  the  death  of  her 
bnsband,  Carl  E.  Fuchs,  wais  filed  September 
16,  1892,  in  the  circuit  court  of  the  city  of  St 
JjoaiB.  The  defendants  in  the  suit  as  orig- 
inally brought  were  the  city  of  St  Louis  and 
tte  Waters-Pierce  Oil  CSompany.  The  case 
first  came  to  trial  in  April,  1883,  in  which 
plaintiff  was  forced  to  submit  to  a  nonsuit 
8be  appealed  to  this  court  which  a£Qrmecl 
tbe  Judgment  of  the  looker  court  as  to  the 
■Waters-Pierce  Oil  Company,  but  reversed  the 
Judgment  as  to  the  city  of  St  Louis,  and 
remanded  tbe  case  for  a  new  trial.  The  opin- 
ion of  the  court  on  that  appeal  will  be  found 
In  Fncbs  y.  City  of  St  Louis,  133  Mo.  168^ 
81  S.  W.  lis,  34  S.  W.  508,  84  L.  B.  A.  118. 
Tbe  case  was  finally  tried  in  the  ch^ait  court 
of  St.  Louis  county,  to  which  tt  had  been 


taken  by  Change  of  venue,  resulting  In  a  Ter- 
diet  and  Judgment  for  plaintlfC  against  tbe 
remaining  defendant,  the  city  of  St  Louis. 
After  an  unsuccessful  motion  for  new  trial, 
the  city  appealed  to  this  court 

Tbe  petition  alleges  tliat  her  deceased  hus- 
band, on  or  about  May  26,  1884,  became  tbe 
owner  of  a  lot  of  ground  lying  on  tbe  east 
side  of  Fourth  street  about  139  feet  south- 
wardly of  Chouteau  avenue,  and  that  in  the 
following  year  he  erected  on  said  lot  a  build- 
ing, covering  the  entire  width  of  the  lot  and 
extending  back  about  70  feet;  that  said 
building  was  of  brick,  three  stories  high,  with 
a  cellar,  the  cellar  and  the  first  floor  being 
designed  for  the  storing  of  wines  and  liquors, 
and  the  carrying  on  of  a  wine  and  Uquor 
business;  and  that  uiion  the  comjdetion  of 
said  building  her  husband  fitted  up  and  fur- 
nished said  cellar  and  first  floor  with  bar  fix- 
tures, shelving,  etc.,  and  thereafter,  and  until 
his  d^ath,  carried  on  a  wine  and  liquor  busi- 
ness In  said  premises.  The  petition  furtber 
alleges  that  on  the  22d  day  of  July,  1892,  the 
Waters-Pierce  Oil  Company  engaged  in  the 
business  of  buying,  storing,  and  selling  oils, 
had  on  hand  in  its  premises  a  large  stock 
of  oil.  In  barrels  and  other  packages,  and 
that  on  said  day  a  flre  occurred  in  said  com- 
pany's premises,  "and  that  said  oil  company 
then  and  there  carelessly  and  negligently  did 
cause,  suffer,  and  permit  the  said  oils  to  es- 
cape, and  to  run  into  the  sewer  hereinafter 
mentioned,  and  to  fill  up  said  sewer,  and  to- 
generate  the  gases  which  caused  the  explo- 
sion in  and  destruction  of  said  sewer  on  th» 
twenty-sixth  day  of  July,  1892";  the  dty 
of  St  Louis  constructed  a  main  sewer,  known< 
as  the  "Mill  Creek  Sewer,"  leading  from  the 
center  of  the  city  to  tbe  Mississippi  river, 
and  designed  to  drain  the  surface  waters  fall- 
ing within  the  reach  of  the  sewer,  and  to  car- 
ry off  Into  the  riv»  waters  from  private 
dwellings  and  certain  dty  buildings;  that, 
so  far  as  it  was  practical  to  do  so,  the  wwtx 
was  ocmstructed  beneath  the  public  streets 
and  alleys  of  the  dty,  and  that  It  thus  crossed 
underneath  Fourth  street  to  the  east  line  of 
said  street,  where  said  line  inteisects  tbe 
lot  of  ground  purchased  by  the  deceased  hus- 
band of  plaintiff;  that  under  a  license  from 
tbe  then  owners  of  said  lot  the  city  was 
permitted  to  construct  said  sewer  underneath 
the  same,  and  to  carry  it  eastwardly  under 
said  lot  towards  the  river,  said  sewer  being 
located  bekyw  the  cdlar  thereafter  constructed 
by  said  deceased;  that  when  tbe  city  obtain- 
ed said  license  from  the  owners  it  agreed 
with  them  and  their  assigns  to  keep  and 
maintain  the  sewer  tn  good  order,  and  to  care 
tor  the  same,  so  that  said  lot  and  any  im- 
provements which  might  thereafter  be  placed 
thereon  would  be  free  from  danger  of  Injury 
on  account  of  said  sewer  or  the  use  theretrf. 
The  petition  then  allies  "that  said  sewer 
was  provided  with  openings  specially  design- 
ed to  carry  off  any  gases  which  might  arise 
In  said  sewer  and  be  liable  to  combiiBtion 
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and  explosion,  and  that  said  sewer  and  the 
Dpenings  thereof  aforesaid,  on  and  prior  to 
the  said  26th  day  of  July,  1892,  were  in  the 
sole  care  and  control  of  defendant  the  city 
of  St  Louis,  Its  agents  and  servants,  yet  the 
said  city,  its  agents  and  servants,  knowing 
that  said  defendant  the  Waters-Pierce  Oil 
Company  had  flooded  said  sewer  with  oil, 
neglected  to  open  said  vents  and  carelessly 
and  negligently  failed  to  take  measures  and 
precautions  to  prevent  gases  arising  and  ac- 
cumulating in  said  sewer  so  as  to  endanger 
the  same;  and  that  between  the  said  twenty- 
second  and  twenty-sixth  days  of  July,  1892, 
gases  did  arise  and  accumulate  in  said  sew- 
er in  great  and  very  dangerons  quantities, 
and  on  the  date  last  named,  and  within  six 
months  next  before  the  commencement  of 
this  snit.  Ignited  and  exploded  with  great 
force,  throwing  open  said  sewer  underneath 
the  property  of  said  Carl  E.  Fuchs,  shat- 
tering his  said  building,  and  also  then  and 
there  causing  the  death  of  said  Carl  E. 
Fuchs";  that  by  reason  of  said  wrongful 
acts  of  defendants,  whereby  the  death  of  her 
said  husband  was  caused,  she  has  been  dam- 
aged in  the  sum  of  95,000,  for  which  she 
prayed  Judgment  The  answer  of  defendant 
was  a  general  denial  At  the  close  of  plain- 
tUTs  case,  defendant  offered  an  instruction 
In  the  nature  of  a  demoirer  to  her  evidence^ 
and  at  the  close  of  the  whole  case  It  offered 
a  peremptory  instruction  to  find  for  the  de- 
fendant Both  instmctions  were  overruled 
by  the  court 

The  evidence  shows  that  "Mill  Creek  Sew- 
a,"  as  it  is  called,  is  one  of  the  leading 
public  sewers  of  the  city  of  St  Louis,  and, 
considering  Its  length  and  dimensions,  is  one 
of  the  largest  sewers  in  the  world.  It  was 
bunt  some  34  years  before  the  explosion 
therein,  in  a  most  substantial  manner  that 
left  nothing  to  be  desired,  of  heavy,  massive 
masonry,  sides  and  arch.  It  takes  its  name 
from  the  fact  that  it  follows  an  old  natural 
creek  which  was  known  as  "Mill  Creek,"  and 
which  formerly  constituted  the  natural  drain- 
age of  a  large  portion  of  the  city,  emptying 
Into  the  HIssIasippi  river  at  a  point  between 
Chouteau  avenne  and  Convent  street  about 
four  blocks  east  of  the  Fuchs  premises.  At 
its  mouth  at  the  river,  the  sewer  is  about 
24  feet  by  14  feet  in  dimensions,  and  grows 
smaller  as  It  reaches  its  western  or  beginning 
point  At  the  place  where  it  runs  under 
Fuchs'  premises  its  dimensions,  according  1» 
the  testimony  of  Mr.  Oolby,  the  sewer  com- 
missioner, is  20  by  15  feet  The  natural 
creek  ran  in  a  diagonal  direction  over  the 
lot  acquhred  In  1884  by  Mr.  Fuchs.  At  the 
time  when  he  purchased  the  sewer  had  al- 
ready been  conatmcted  and  covered  with 
earth  or  ballast.  This  he  removed,  hi  otAbv 
to  construct  his  cellar,  leaving  about  six  inch- 
es of  earth  or  cinders  between  the  floor  of  the 
cellar  and  the  top  of  the  sewer  arch.  The 
premises  of  the  Waters-Pierce  Oil  Company 
were   situated   oo   Oratlot   and   Thirteenth 


streets,  and  in  their  yards  were  erected  a 
number  of  sheet  Iron  tanks,  and  stM«d  a 
number  of  barrels  containing  oils.  On  July 
22,  1892,  a  fire  broke  out  In  these  premises, 
during  which  a  number  of  tanks  and  barrels 
caught  fire.  Some  were  left  Intact;  tb.e  oil 
In  some  exploded  and  was  consumed  in  tbe 
explosion,  while  in  others  it  was  displaced 
by  the  throwing  of  water  Into  the  tanks  by 
the  flre  engines.  The  water  mixed  with  burn- 
ing oil  ran  through  the  premises  and  down 
Into  what  is  known  as  the  railroad  valley. 
There  being  danger  that  some  of  the  standing 
cars  might  catch  flre,  drains  or  chutes  were 
constmcted  by  the  railroad  people  and  by 
the  firemen,  and  It  appears  that  this  running 
water  and  oil  was  led  betweoi  the  tracks 
to  a  drain  or  inlet  in  the  valley,  the  surface 
of  which  was  covered  with  cinders.  Some  of 
the  oil  and  water  ran  into  a  drain  or  inlet 
In  the  yard  of  the  oil  company's  premises. 
At  the  time  of  the  flre  the  Mississippi  river 
was  at  a  very  high  stage,  and  the  mouth 
of  the  sewer  was  submerged  by  high  water. 
The  explosion  which  caused  Mr.  Fuchs'  death 
occurred  in  the  afternoon  of  July  26,  1892, 
or  four  days  after  the  flre.  It  appears  that 
tbe  Peters  Fish  &  Oyster  Company,  a  con- 
cern doing  business  at  the  French  Market 
which  was  somewhat  south  of  Mr.  Fuchs' 
place,  nsed  in  connection  with  their  business 
a  basement  under  house  Na  1026  South 
Fourth  street,  about  five  stores  south  of  Mr. 
Fuchs'  place.  An  employ^  named  Hnmpert 
was  at  work  in  the  cellar  storing  melons, 
and,  happening  to  pass  ov«  a  drain  In  the 
cellar  floor  with  a  lighted  candle,  there  was 
a  sudden  flash  of  flame,  and  almost  stantilta- 
neonsly  the  explosion  in  the  Mill  Qreek  sewer 
occurred.  The  drain  or  sewer  thus  referred 
to  connected  with  a  sewer  In  the  rear  of  the 
premises,  which  In  turn  connected  with  tbe 
Mill  Creek  sewer,  as  one  of  Its  numerous 
connections.  Only  that  portion  of  the  sewer 
was  blown  np  which  was  Immedlatdy  under 
the  cellar.  In  the  back  yard,  where  the 
earth  had  not  been  removed,  the  sewer  re- 
mained intact  According  to  the  testimony, 
the  break  in  the  sewer  at  Mr.  Fuchs'  place 
Indicated  clearly  the  outlines  of  the  former 
cellar  floor.  About  two  blocks  east  of  the 
Fuchs  place,  and  nearer  the  river,  where  the 
slope  of  the  ground  Is  downward,  with  but 
little  surface  ballast  to  cover  It  there  was 
an  open  break  of  300  feet  or  more  In  length. 
These  are  the  general  facts  of  the  case,  as 
shown  by  the  voluminous  record  In  this  coro. 
Other  spedflc  facts,  bearing  more  Immediate- 
ly on  the  principles  of  law  Involved,  will  be 
noticed  and  mentioned  hereafter. 

Counsel  for  ai^iellant  in  his  brief  and  In 
his  printed  and  oral  argument  Insisted  that 
the  court  erred  in  not  sustaining  its  demur- 
rer to  plalntifTs  evidence  at  the  close  of 
her  case.  When  that  demurrer  was  over- 
ruled, defendant  waived  Its  objection  to  the 
action  of  the  court  by  afterwards  Intro- 
ducing evidence  in  Its  behalf.    But  having 
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offered  a  peremptory  Instrnction  to  find  for 
tbe  defendant  at  the  close  of  the  case,  and 
baving  dnly  preserved  tbe  point,  we  are 
required  to  review  tbe  evldmce  taken  as  a 
whole  (HUz  V.  Railway  Co.,  101  Mo.  36,  IS 
S.  W.  940;  Weber  v.  Railway  Co.,  100  Mo. 
194,  12  S.  W.  804,  13  S.  W.  587,  7  I/.  B.  A. 
819,  18  Am.  St  Rep.  641;  Hlte  t.  BaUway 
Co..  130  Mo.  132,  loc  dt.  141,  31  S.  W.  262, 
82  8.  W.  83,  61  Am.  8L  Rep.  566),  and  when 
this  is  done,  then,  in  tbe  light  of  tbe  prin- 
ciples of  law  applicable  thereto,  there  can 
be  but  one  conclusion,  and  that  Is  that  tbe 
plaintiff  cannot  recover  in  this  action.  At 
tbe  outset  it  may  be  stated  that  there  is  not 
the  slightest  testimony  in  tbe  record  tend- 
ing to  prove  tbe  allegation  In  plaintiff's  pe- 
tition that,  when  tbe  city  constructed  tbe 
sewer  through  and  underneath  tbe  lot  sub- 
sequently acquired  by  tbe  deceased,  it 
agreed  with  tbe  then  ovniers  and  their  as- 
signs to  keep  and  maintain  said  sewer  in 
good  order,,  and  to  care  for  the  same,  so 
that  said  lot  and  any  improvements  which 
might  thereafter  be  placed  thereon  would 
be  free  frony  danger  or  Injury  on  account 
of  said  sewer  or  tbe  use  thereof.  This  al- 
legation, of  necessity,  implies  a  contractual 
relation  existing  between  the  deceased  and 
the  city.  There  being  no  evidence  to  sup- 
port it,  it  follows  that  any  Idea  of  such 
contractual  relation  between  the  parties 
must  be  eliminated  from  this  inquiry,  and 
it  further  follows  that  whatever  dalm  tbe 
plaintiff  may  have  against  the  city  must 
be  predicated  upon  the  nonperformance  of 
a  legal  duty  due  and  owing  by  It  to  tbe 
deceased.  Such  duty  and  Its  violation,  up- 
on which  the  plaintiff  bases  her  claim  for 
damages,  must  be  found  in  and  determined 
by  tbe  allegations  of  the  petition.  These 
allegations  are:  Tbat  oils  escaped  from  the 
Waters-Pierce  Oil  Company  at  the  time  of 
ibe  fire  hereinbefore  referred  to;  that  they 
ran  Into  tbe  Mill  Creek  sewer;  that  such 
oils  generated  gases,  and  that  such  gases 
caused  the  explosion  In  and  destruction  of 
tbe  sewer  on  July  26,  1892,  by  which  ex- 
plosion deceased  lost  bis  life;  that  the  sew- 
er was  provided  with  openings  specially  de- 
signed to  carry  off  any  gases  which  might 
iirise  In  said  sewer  and  be  Hable  to  com- 
bustion and  explosion;  that,  nevertheless, 
the  city,  knowing  of  the  presence  of  oil  in 
the  sewer,  neglected  to  open  said  vents  and 
i-arelessly  and  negligently  failed  to  take 
measures  and  precautions  to  prevent  gases 
arising  and  accumulating  in  said  sewer  so 
as  to  endanger  the  same.  It  will  thus  ap- 
pear from  these  allegations  tbat  plaintiff 
charges  that  tbe  gases  which  were  generat- 
ed in  tbe  sewer  were  so  generated  from  the 
oils  which  escaped  and  ran  Into  the  sewer 
from  the  Waters-Pierce  OH  Company  at  the 
time  of  the  fire  on  Its  premises  which  caus- 
ed tbe  explosion.  It  will  also  appear  tbat 
there  are  two  charges  of  negligence,  name- 
ly, one  as  a  specific  charge  of  negligence. 


in  tbat  tbe  city,  knowing  of  tbe  existence 
of  oils  In  the  sewer,  did  not  open  tbe  vents . 
specially  designed  for  tbe  purposes  of,  pre- 
stmiably,  to  permit  tbe  gases  thus  generat- 
ed to  escape,  and.  In  addition,  another 
charge  of  negligence  to  the  effect  tbat  it 
carelessly  and  negligently  failed  to  take 
measures  and  precautions  to  prevent  gases 
arising  and  accumulating  in  the  sewer.  In 
these  allegations  of  nonaction  on  tbe  part 
of  the  dty  are  contained  tbe  charges 
against  it  of  legal  duties  hot  performed. 

1.  It  is  conceded  that  oil  escaped  from 
tbe  Waters-Pierce  Oil  Company  at  tbe  time 
of  tbe  fire,  and  It  may  fairly  be  inferred 
from  the  evidence  tbat  some  of  tbe  escaping 
oil  ran  into  the  Mill  Creek  sewer;  but  a 
careful  reading  and  re-reading  of  tbe  rec- 
ord herein  falls  to  disclose  any  evidence 
from  wblcb  even  an  inference  could  be 
drawn  that  sufficient  oil  flowed  Into  this 
large  sewer  from  which  were  generated 
sufficient  gases  to  cause  the  explosion  com- 
plained of.  Indeed  there  is  a  total  lack  of 
evidence  to  prove  tbat  the  explosion  was, 
in  fact,  caused  by  gases  generated  from  tbe 
escaping  oils,  as  charged.  On  the  other 
band,  the  evidence  showed  tbat  there  were 
gases,  other  than  those  arising  from  oil, 
present  In  tbe  sewer  at  tbe  time  of  tbe  ex- 
plosion,—gases  which  are  always  present 
in  sewers,  and  which  form  as  the  result  of 
decaying  organic  and  vegetable  matter,  and 
which  are  both  Inflammable  and  explosive. 
Plaintiff's  witness  Frederick  Egner,  a  gas 
engineer,  testified  that  from  bis  general 
reading  he  knew  there  was  a  constant  gen- 
eration of  Inflammable  gas  in  sewers  from 
vegetable  and  animal  matters,  which  Is  call- 
ed sewer  gas,  and  is  a  mixture  of  sulphit- 
retted  hydrogen  and  marsh  gas,  the  latter 
of  which  emanates  from  decaying  vegetable 
matter.  He  bad  heard  of  gases  which 
would  ignite  and  bum  spontaneously  on  the 
surface  of  water  in  a  stream  or  lake  when 
stirred  up.  He  bad  read  of  such  cases,  and 
believed  such  gas  was  common  in  sewers, 
because  tbe  conditions  were  favorable. 
Such  gas  was  generated  from  human  ex- 
crement and  rotting  vegetables  and  animal 
matter.  He  bdleved  tbat  the  explosion 
of  sulphuretted  hydrogen  and  marsh  gas 
would  be  of  tbe  same  violence  as  tbe  ex- 
plosion of  petroleum  vapor.  So  also  testi- 
fied plaintiff's  expert  Hunlcke.  He  states 
tbat  a  gas  generates  from  decomposing 
vegetable  matters  which  is  called  methane 
or  marsh  gas,  and  which  Is  explosive;  an- 
other gas,  according  to  witness,  which  gen- 
erates from  human  excrement,  being  cai> 
bonic  acid,  more  or  less,  and  sulphuretted 
hydrogen.  Tbe  latter  gas  smells  like  rot- 
ten eggs,  and  is  quite  explosive  when  mix- 
ed with  air.  These  are  tbe  only  witnesses 
who  refer  to  tbe  subject  on  behalf  of  plain- 
tiff. That  explosive  gases  form  In  sewers 
and  are  ever  present  therein  was  ahm 
shown  by  experts  Introduced  by  defendant. 
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Since,  then,  the  gases  which  form  naturally 
In  sewers  are  as  highly  Inflammable  and 
explosive  as  the  vapors  thrown  off  by  kero- 
sene or  other  oils,  and  since  there  was  no 
evidence  famished  by  plaintiff  from  which 
the  jury  could  draw  the  inference  that  the 
explosion  was  of  the  latter  rather  than  of 
the  former  character  of  gas,  It  cannot  be 
said  that  the  allegations  of  the  petition 
were  established,  or  that  the  verdict  should 
be  permitted  to  stand.  In  fact  the  theory 
that  the  explosion  was  caused  by  the  nsuai 
sewer  gases  Is  the  more  likely  one,  since 
all  the  witnesses  agreed  that  the  oils  which 
escaped  during  the  Are  at  the  Waters-Pierce 
Oil  Company's  premises  will  throw  off 
vapors  In  comparative  abundance  only  when 
subjected  to  heat  Upon  this  subject  Bg- 
ner  stated  that  it  could  not  be  told  how 
much  oil  It  would  take  to  generate  enough 
gns  In  Mill  Creek  sewer  under  ordinary  tem- 
perature to  cause  such  an  explosion  as  that 
which  occurred.  He  did  say,  however,  "I 
should  think  It  would  require  a  good  deal 
of  it  in  a  large  sewer  like  that.  Assuming 
the  temperature  of  the  sewer  to  have  been 
(SO  or  70  degrees,  or  even  75  degrees,  the 
quantity  of  vapor  generated  from  crude  pe- 
troleum would  be  comparatively  small." 
Witness  further  stated  that  the  temperature 
In  a  sewer  would  likely  be  lower  than  the 
temperature  in  the  exposed  atmosphere. 
Mr.  ChoUer,  also  a  gas  engineer,  who  had 
made  a  special  study  of  the  subject,  testi- 
fied that  even  If  petroleum  or  orude  oil  got 
into  the  sewer  It  would  not  have  cast  off 
gasoline  or  coal  oil  under  a  temperature  be- 
low 95  degrees.  Therefore,  if  at  the  Are 
crude  oil  found  Its  way  into  the  sewer,  that 
would  not  account  for  the  presence  of  either 
coal  oil  or  gasoline,  because  the  application 
of  heat  would  be  necessary  to  produce  ei- 
ther. As  for  coal  oil,  or  kerosene,  they  are 
combustible,  but  not  explosive.  It  was  for 
plaintiff  to  account  for  the  explosion  and 
the  causes  of  It,  and,  there  being  present  at 
least  two  independent  causes,  and  no  proof 
as  to  which  of  the  two  was  responsible  for 
the  accident,  there  can  be  no  recovery. 
Breen  v.  Cooperage  Co.,  50  Mo.  App.  202; 
Searles  v.  Railway  Co.,  101  N.  Y.  661,  6 
N.  H.  66;  Dobbins  v.  Brown,  119  N,  Y.  188, 
23  N.  E.  537. 

2.  There  is  no  evidence  in  the  record  to 
show  that  there  were  openings  into  the  sew- 
er "e8i>eciany  designed  to  carry  off  any  gases 
which  might  arise  in  said  sewer  and  be  lia- 
ble to  combustion  and  explosion."  The  evi- 
dence, what  there  was  of  It  on  this  subject, 
tends  to  show  that  there  were  certain  man- 
holes and  certain  inlets.  The  former  were 
Intended  aa  a  means  of  Ingress  and  egress 
for  making  Inspections  of  and  repairs  in  the 
sewer,  whilst  the  latter  were  Intended  to 
permit  the  surface  water  from  the  streets  to 
flow  into  it.  Moreover,  the  evidence  tends 
to  show  that  from  the  river  to  Sixth  street, 
one  block  west  of  Broadway,  there  were,  b» 
sides   the   many   private  sewer   couneeiioiis. 


altogether  six  manholes,  wlilch,  with  the  ex- 
ception of  perhaps  one,  had  perforated  cov- 
ers, twenty-seven  open  Inlets,  and  two  open 
vanlts.  Two  of  these  open,  gyrated  iron  cov- 
ers were  situated  In  the  alley  in  the  rear 
of  the  Fuchs  place;  an  opoi  Inlet  on  the 
southwest  comer  of  Broadway  and  Chouteau 
avenue  <9poflIte  thereto,  and  cme  manhole 
somewhat  south  thereof,  near  the  meat  mar- 
ket, which  had  a  soUd  cover.  But  as  to 
this  the  removal  of  the  cover  would  have 
been  useless,  because,  at  the  request  of  the 
people  of  the  neighborhood,  the  city  had  put 
a  "goose  neck"  device  into  that  manhole  to 
prevent  the  odors  and  gases  of  the  sewer 
from  emanating  therefrom.  It  was  so  con- 
structed that  the  gas  could  not  Issue  out  of 
the  sewer,  cover  or  no  cover.  Notwithstand- 
ing all  these  openings,  it  Is  apparent  that 
whatever  gases  there  were  in  the  sewer  did 
not  rise  and  escape  therefrom.  But  suppose 
we  concede,  as  Is  claimed  by  respondent, 
that  there  were  certain  closed  covers  to  some 
of  the  sewer  openings  which  might  have 
been  removed;  it  does  not  appear  that 
their  removal  would  have  done  any  practical 
good.  To  say  so  is  to  Indulge  In  mere  con- 
jecture. 

3.  Assumtaig  that  the  allegations  of  re- 
spondent's petition  with  respect  to  the  mat- 
ters hereinbefore  referred  to  have  beesa  prov- 
ed, what  was,  as  a  matter  of  law,  the  ap- 
pellant's duty  with  respect  to  the  premises? 
A  sewer  is  defined  to  be  "a  drain  or  passage 
to  carry  off  water  and  filth  under  ground; 
a  subterraneous  channel,  particularly  in  cit- 
ies." Webst  Diet.  Sewers  are  constructed 
as  sanitary  measures,  for  the  public  good,  to 
carry  off  all  sewage,  consisting  of  human 
excrements  and  refuse  animal  and  vegetable 
matter,  which,  as  the  testimony  shows,  and 
as  everybody  knows,  constantly  and  continu- 
ously generates  gases,  noxious  and  dangerous, 
as  the  result  of  the  constant  and  continuous 
process  of  nature,  it  Is  intended  and  is  the 
object  of  sewers  to  carry  off  and  guard  the 
community  against  these  gases,  as  much  as  It 
Is  to  carry  off  the  substances  from  which  they 
spring.  Sewers  are  supposed  to  be  covered, 
and  to  be  so  constructed  as  to  prevent  the 
escape  of  gases  generated  in  them.  It  is  not 
intended  that  they  be  permitted  to  dlssemi- 
natp  and  breed  disease,  or  to  cause  injury 
to  personal  or  pn^erty  rights.  If  this  Is 
not  so,  then  there  is  no  need  of  sewers,  and 
whilst  it  is  necessary,  in  order  that  the  city 
may,  in  the  exercise  ot  Its  ministerial  func- 
tion, properly  repair  and  maintain  its  sewers, 
that  there  should  be  certain  openings  or  man- 
holes, to  permit  Ingress  thereto  and  egress 
therefrom,  and  hence  It  becomes  necessary 
to  occasionally  remove  the  covers,  the  city 
would  be  remiss  in  Ita  duty  were  It  to  de- 
liberately remove  the  covers  few  the  purposf 
of  permitting  the  escape  of  all  the  vile,  nox- 
ious, and  dangerous  gases  which,  through  na- 
ture's laws,  are  constantly  produced  therein. 
Thus  in  City  of  Atlanta  v.  Wamock,  91  Qa. 
210,  18  S.  B.  135,  23  U  B.  A.  301,  44  Am. 
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SL  Kep.  17,  Mrs.  Wanlock  brought  her  pe- 
tition for  Injunction  against  the  city  of  At> 
lanta,  aUeglng  that  the  city  had  opened  two 
manholes,  two  feet  in  diameter,  with  per- 
forated tops,  into  the  large  sewer  extending 
along  Wheat  street,  both  within  a  few  feet 
of  petitioner's  property,  which  fronts  290  feet 
on  Wheat  street,  and  160  feet  on  Courtland 
street,  where  she  and  her  family  have  re- 
sided tix  12  years,  one  of  the  manholes  be- 
ing on  the  comer  of  the  two  streets,  and 
the  other  on  Wheat  street,  with  no  trap  or 
obstruction  to  prevent  the  foul  sewer  gas 
from  coming  np  through  the  same;  that  this 
gas  Is  exceedingly  offensive  and  dangerous 
to  the  health  and  lives  of  petitioner  and  oth- 
er occupants  of  her  premises.  It  comes  np 
in  great  volumes,  especially  after  a  short  dry 
spell,  and  is  distressingly  troublesome  and 
annoying  in  warm  weather,  driving  petition- 
er and  her  family  and  friends  from  the  ver- 
anda of  her  house,  compelling  her  to  shut 
the  windows  in  the  warmest  weather,  and 
making  life  unbearable;  that  she  had  made 
frequent  applications  to  the  various  officers 
of  the  city,  all  with  no  effect,  etc.;  that  the 
way  to  abate  the  nuisance  is  to  place  a  solid 
Instead  of  a  perforated  top  on  the  manhole, 
and  she  prayed  "that  the  state's  Wtlt  of  in- 
junction do  issue,  restraining  the  said  de- 
fendant from  keeping  said  mouths  of  said 
manholes  open,  and  from  continuing  said 
nuisance  in  front  of  petitioner's  premises." 
Tbe  court  below,  after  hearing,  ordered  "that 
the  defendant  be  enjoined  from  continuing 
said  manholes  in  such  condlti<Mi  as  to  allow 
tbe  escape  of  noxious  gases,"  and  this  action 
of  tbe  lower  coujct  was  affirmed  by  the  su- 
preme court  Hardy  v.  City  of  Brooklyn,  90 
N.  Y.  4SS,  48  Am.  Rep.  182,  was  an  action 
against  the  dty  for  damages  resulting  from 
a  nuisance  alleged  to  have  been  caused  by 
the  negligent  construction  of  a  sewer.  It 
appeared  that  by  the  plan  of  the  sewer,  as 
adopted  and  filed  by  the  board  of  \r&ter  com- 
missioners, it  ran  past  plalntlft's  premises 
to  a  point  where  It  would  find  a  proper  dis- 
cbarge. The  sewer  was  constructed  to  a 
point  a  short  distance  above  the  plaintiff's 
premises,  and  there  a  wooden  trough  or  shoot 
was  built  to  carry  off  its  contents.  In  con- 
sequence of  which  noxious  and  deadly  gases 
were  emitted,  injuriously  affecting  plaintiff's 
premises.  The  plaintiff  recovered  damages, 
and  the  court  of  appeals  affirmed  the  Judg- 
ment. The  plaintiff  in  this  case  charges  a 
dereliction  of  duty  on  the  part  of  the  de- 
fendant in  not  opening  Its  vents  or  manholes 
to  permit  the  generated  gases  to  escape.  In 
the  Georgia  case  referred  to,  the  city  was 
enjoined  from  opening  the  manholes  permit- 
tins  tbe  gases  to  escape.  In  the  New  York 
case,  the  dty  was  mulcted  in  damages  be- 
cause it  permitted  gases  to  escape.  We  have 
thus  presented  to  us  the  anomaly  that,  if 
plaintUTs  theory  be  correct,  tbe  city  Is  lia- 
ble, on  tbe  one  band,  for  not  opening  the 
manholes,  and  for  not  permitting  the  gases 


to  escape,  and,  on  the  other  hand,  to  be  en- 
joined or  mulcted  In  damages  for  doing  so. 
As  Judge  Sherwood  says,  In  his  dissenting 
opinion  on  the  former  decision  of  this  case 
(133  Mo,,  loc.  Cit  200,  84  8.  W.  514,  34  L. 
B.  A.  118):  "Agabi,  if  the  city  is  to  be 
held  responsible  for  failing  to  keep  open  the 
vents  to  the  sewers  in  Its  Jurisdiction,  is  it 
to  be  held  liable  also  if  some  person  passing 
while  the  voits  are  open  oasts  a  lighted 
match  into  one  of  them,  or  tbe  gas  from 
it  rises  and  catches  fire  from  a  street  lamp, 
thereby  causing  an  explosion?  Is  it  possible 
that  the  city  be  held  thus  responsible  whether 
it  does  or  does  not  open  vents?  And  yet  if 
the  position  taken  by  plaintiff  as  ground  for 
recovery  in  this  action  be  correct,  that  the 
city  Is  responsible  toe  the  gases  which  breed 
In  Its  sewers,  then  the  spectacle  will  soon 
be  presented  of  actions  for  damages  against 
the  city,  because— First,  it  does  not  open  its 
sewers,  and  thereby  allow  the  ga^es  there- 
from to  escape,  thereby  causing  an  explo- 
sion: because,  second,  it  does  open  Its  sew- 
ers, and  thereby  an  explosion  is  caused;  be- 
cause, third,  it  opens  Its  sewers  to  allow  the 
gases  to  escape,  and  thereby  becomes  liable 
for  diseases  and  death,  scattered  by  reason 
of  the  escape  of  such  gases."  That  the  man- 
boles  or  vents  should  not  be  kept  open  to  per- 
mit the  escape  of  dangerous  gases  is  demon- 
strated by  the  facts  of  this  case.  If  tbe  drain 
or  sewer  in  Peters'  cellar,  four  or  five  stores 
south  of  Fuchs'  place,  into  which  gas  was 
evldentiy  forced  from  the  Mill  Creek  sewer 
through  connecting  sewers,  had  not  been 
open,  ipermltting  gas  to  escape  into  the  cA- 
lar,  and  to  come  into  contact  with  Humpert's 
lighted  candle,  the  catastrophe  would  never 
have  happened.  Tbe  cause  of  the  unfor- 
tunate death  of  Mr.  Fuchs  was  because  there 
was  an  open  Inlet,  through  which  gas  es- 
caped, which,  coming  into  contact  with  the 
fiaine  of  the  candle,  caused  the  explosion. 
We  conclude  therefore  that  it  was  not  the 
duty  of  the  city  to  open  its  manholes  in 
order  to  permit  the  escape  of  gases  that  had 
accumulated  In  the  sewer. 

4.  The  other  allegation  of  negligence,  name- 
ly, that  the  defendant  "carelessly  and  negli- 
gently failed  to  take  measures  and  precau- 
tions to  prevent  gases  arising  and  accumulat- 
ing In  said  sewer,"  is  easily  disposed  of. 
There  was  no  evidence  to  sustain  this  alle- 
gation. As  we  have  stated,  the  testimony 
shows  that  there  is  a  constant  generation  of 
Inflammable  gases  in  sewers,  and  there  was 
not  the  slightest  suggestion  on  the  part  of 
any  one  of  the  witnesses  as  to  any  known 
method  of  arresting  what  counsel  for  appel- 
lant aptly  calls  "one  of  the  never-ceasing 
processes  of  nature."  On  the  contrary,  tbe 
testimony  was  all  the  other  way. 

5.  At  the  trial  of  this  case,   the  plaintiff, 
against  defendant's  objection,  was  allowed  to 
show  by  her  expert  witness.  Prof.  H.  A.  Hu- ' 
nicke,  that,  if  a  manhole  cover  had  been  re- 
moved, in  his  opinion  the  use  of  a  fan 
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blower  of  seven  horse  power  would  have 
eliminated  the  gases,  so  as  to  render  them 
nonexplosive  by  blowing  air  Into  or  sucking 
the  gases  out  of  the  sewer.  The  petition  in 
the  case  alleged  two  specific  acts  of  negli- 
gence against  the  city:  A  failure  to  prevent 
the  formation  and  accumulation  of  gases, 
and  a  failure  to  ventilate  the  sewer  by  open- 
ing the  vents  specially  designed  to  carry  off 
gases.  There  was  no  allegation  of  neglect  of 
duty  on  the  part  of  the  dty  In  not  using  a 
fan  or  blowac  or  any  other  contrivance  or 
design  to  carry  off  or  destroy  the  gases.  It  Is 
setUed  that,  where  specific  acts  of  negligence 
are  charged,  evidence  of  other  acts  is  inad- 
missible. Atchison  V.  Railway  Oo.,  80  Mo. 
213.  The  testimony  should  therefore  have 
been  excluded.  There  are  other  reasons  why 
the  testimony  of  this  witness  should  have 
been  disregarded,  and  the  jury  should  have 
been  Instructed  so  to  do  as  requested  by  ap- 
pellant 'His  testimony,  so  far  as  It  Is  nec- 
essary to  refer  to  it,  is  substantially  as  fol- 
lows: "I  am  a  consulting  chemist  and  min- 
ing engineer,  and  have  been  for  sixteen  years. 
I  was  for  four  years  professor  of  applied 
chemistry  at  Washington  University,  St. 
liOnlB,  from  which  university  I  am  a  gradu- 
ate. I  have  had  practical  experience  in  mines 
in  New  Mexico,  Colorado,  and  Illinois,  and  am 
familiar  with  coal  oils  and  other  substances. 
Petroleum  is  the  term  applied  to  a  mineral 
oil  occurring  in  nature.  Petroleum  means  oil 
from  the  rocli,  and  is  equivalent  to  crude  oil 
as  it  is  pumped  from  the  earth.  Petroleum 
when  released  will  evaporate  at  all  tempera- 
tures. It  will  give  up  the  lighter  constituents 
until  the  air  about  it  Is  saturated.  It  Is  the 
same  as  with  water.  The  ah-  around  It  will 
take  up  so  much  water  as  will  saturate  it 
The  evaporation  naturally  increases  as  the 
temperature  increases;  that  is,  the  higher  the 
temperature  the  more  rapid  the  evaporation. 
The  less  volatile  and  more  solid  portion  of  the 
oil  will  remain.'  All  the  vapors  of  petroleum 
are  combustible,  and  will  explode  when  mixed 
with  the  proper  amount  of  air  or  oxygen. 
Explosion  is  a  rapid  burning.  In  order  to 
produce  an  explosion  there  must  be  an  igni- 
tion. •  •  •  None  of  these  oils  or  products 
that  I  have  mentioned  appear  in  mines,  but 
gases  do.  Gases  accumulate  more  in  coal 
mines  than  in  metal  mines.  I  bad  some  ex- 
perience in  taking  care  of  mines  and  remov 
ing  gases  from  them.  I  have  heard  the  man- 
holes on  Fourth  and  Fifth  streets  described, 
but  don't  know  that  I  have  ever  seen  them. 
Q.  Now,  suppose  these  manhole  covers  were 
removed,  or  a  manhole  cover  was  removed 
from  one  of  the  manholes,  what  scientific  ap- 
pliance was  there,  well  known  previous  to 
18U2,  for  creating  a  draft  through  this  man- 
hole? (To  which  question  counsel  for  de- 
fendant objected,  on  the  ground  that  the  wit- 
ness had  not  qualified  or  undertaken  to  qual- 
'  ify  to  answer  the  question,  he  not  having  pre- 
tended that  he  ever  made  a  study  of  the 
science  or  method  of  removing  gases  from 


sewers.)  Court:  From  the  experience  you 
have  had,  practically  and  sdentiflcally,  can 
you  answer  that  question?  A.  To  know  what 
to  do?  Court:  Yes.  A.  I  might  say  at  the 
outset  that  it  is  an  engineering,  not  a  scien- 
tific, problem,  and  would  depend  very  largdy 
on  the  individual  who  has  charge  of  It  Q. 
As  an  engineer,  can  you  answer  us?  A.  Well, 
things  that  might  suggest  themselves  to  me 
as  a  mining  engineer  might  not  present  them- 
selves to  others.  Q.  Professor,  I  will  ask  yon 
the  question  this  way:  Was  there,  previous 
to  1802,  any  well-known  appliance  or  means 
for  ventilating,  by  means  of  which  a  sewer 
could  be  ventilated,  a  manhole  cover  being 
removed?  (To  which  question  def aidant  by 
Its  counsel,  again  objected,  on  the  ground  that 
the  witness  had  not  qualified  as  an  expert  on 
the  ventilating  of  sewers,  and  had  further  al- 
ready stated  that  he  Is  a  mining  engineer,  and 
what  would  suggest  itself  to  an  engineer  In 
charge  of  a  sewer.)  The  Court:  If  you  know 
of  any  one  you  may  answer  it  fTo  which 
action  and  ruling  of  the  court  d^endant  by 
counsel,  then  and  there  duly  excepted.)  A. 
Bo  it  refers  only  to  one  hole?  Q.  Yes.  (Coun- 
sel for  defendant  again  objected,  on  the 
ground  that  this  question  of  the  witness  and 
answer  of  counsel  made  the  question  still 
more  Incompetent)  The  witness  proceeds: 
The  means  would  have  been  possible,  but 
under  the  circumstances  It  would  require  con- 
siderable time  to  eliminate  the  g^ases  by  sim- 
ply opening  a  manhole.  It  would  be  neces- 
sary to  apply  means,  and  nothing  short  of  a 
blower  would  have  done  in  that  case.  A 
blower  of,  say,  seven  horse  power  would  have 
removed  the  air,  or  replaced  the  air  suffi- 
ciently to  be  nonexplosive,  within  36  hours. 
When  the  crude  oil  got  into  the  sewer,  it 
would  tend  to  evaporate  and  rise,  like  sugar 
in  coffee,  although  the  sugar  Is  heavier  than 
the  coffee.  This  vapor,  rising  up  In  the  sewer, 
would  continue  through  the  air  until  the  air 
was  saturated  and  could  take  up  no  more, 
and  will  tend  to  creep  out  through  any  over- 
head holes.  The  most  natural  point  for  pla- 
cing the  blower  would  be  at  the  opening 
closest  to  the  river.  Esther  a  pressure  blow- 
er or  suction  fan  might  have  been  applied  at 
a  point  further  up.  Fans  will  either  blow  or 
draw  air,  so  the  point  may  differ.  It  would 
be  preferable  to  blow  the  air  in  instead  of 
drawing  it  out.  Cross-examhiation:  I  never 
saw  any  practical  attempt  made,  either  In  the 
dty  of  St  Louis  or  In  this  country,  or  any- 
where in  the  world,  to  extract  gas  out  of  a 
sewer  by  means  of  a  fan  or  blower.  Neither 
did  I  ever  know  of  any  aevreac  commissioner 
anywhere  In  the  United  States  attempt  to 
blow  air  into  a  sewer  filled  with  gas,  or  suck 
air  out  of  a  sewer  filled  with  gas,  by  means 
of  a  fan.  I  can't  g:ive  any  positive  informa- 
tion touching  that  and  I  nevor  saw  It  done. 
I  know  that  experiments  have  been  made  in 
London,  but  I  have  no  knowledge  or  observa- 
tion of  Its  ever  having  been  put  to  practical 
use.    I  don't  know  whether.  In  order  to  suck 
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air  out  of  a  sewer.  It  wonld  be  necessary  to 
close  all  of  tbe  apertures  except  the  one  at 
-which  the  fan  was  at  work  in  order  to  create 
a  suction.  That  would  depend  upon  what  tl^e 
purpose  of  the  suction  was.  If  yon  were  try- 
lug  to  suck  gas  out  of  this  court  room,  and 
tbe  windows  were  aU  up,  and  you  put  your 
fan  at  one  of  the  windows.  It  would  not  worii. 
In  order  to  malie  the  fan  work  and  create  a 
suction,  I  would  want  an  opening  at  which  to 
put  the  fan,  and  the  balance  of  the  openings 
closed.  I  would  want  a  certain  ratio  of  inlet 
and  outlet  I  don't  know  bow  many  drains. 
Inlets,  openings,  or  connections  there  were  to 
the  Mill  Creek  sewer  within  a  circle  of  five 
hundred  feet  around  the  manhole  where  I 
stood  and  would  station  the  blower  or  fan, 
but  I  say  that  wltbout  knowing  that,  and 
without  myself  having  experimented  with 
this  sewer,  or  having  seen  it  attempted  any- 
where in  the  world,  my  plan  would  have  pre- 
vented an  explosion.  I  say  that,  because  tbe 
connections  can  be  opened  and  closed,  and  If 
the  gas  had  been  sucked  out  the  fresh  air 
would  have  rushed  in  to  supply  its  place  to 
such  an  extent  that  a  flame  held  at  the  open- 
ing would  not  have  ignited  It  I  have  never 
attempted  to  use  a  blower  myself  In  connec- 
tion with  a  sewer,  nor  have  I  ever  seen  one 
used,  and,  as  I  have  stated,  I  have  no  expe- 
rience or  observation  In  that  direction.  I 
know  that  the  Sllll  Creek  sewer  extends  to  a 
mile  west  of  the  river,  and  that  other  sewers, 
of  various  sizes,  and  from  all  directions,  lead 
into  It,  and  I  know  that  some  of  them  have 
open  or  perforated  covers.  But,  notwith- 
standing all  these  connections  and  openings 
Into  the  main  sewer,  I  should  not  hesitate  to 
apply  the  blower  on  my  plan.  I  know  that  a 
blower  would  have  been  effective  without 
ever  having  experimented.  I  do  not  recollect 
whether  or  not  at  the  last  trial  I  testified  that 
the  thought  of  using  the  fan  or  blower  bad 
occurred  to  me  as  a  scientlflc  possibility,  but 
that  without  a  practical  experiment  I  could 
not  say  whether  it  would  accomplish  any  re- 
sult; since  I  testified  last  time  I  have  made 
no  experiments  to  ascertain  whether  the  plan 
was  a  practicable  or  feasible  one."  It  will 
appear  from  the  foregoing  that  the  witness  is 
a  mining  engineer  and  a  consulting  chemist; 
that  he  never,  as  a  scientist  Investigated  the 
ventilation  of  sewers,  and  never  gave  the  sub- 
ject of  sewers  a  particular  or  special  study; 
that  he  did  not  dalm  that  his  proposed  rem- 
edy had  ever  been  practically  applied,  or  even 
made  the  subject  of  experiment  by  himself. 
He  says  that  he  never  saw  any  practical  at- 
tempt made  in  St  Louis,  or  In  this  country, 
or  anywhere  In  the  world,  to  extract  gases 
out  of  a  sewer  by  means  of  a  fan  or  blower, 
nor  did  he  ever  know  of  any  sewer  commis- 
sioner anywhere  within  the  United  States  at- 
tempting to  blow  air  into  a  sewer  filled  with 
gas,  or  suck  air  out  of  a  sewer  filled  with 
gas,  by  means  of  a  fan.  He  could  not  give 
any  positive  information  about  that,  and  he 
never  saw  It  done.    Stperiments  were  made 


in  London,  but  be  bad  no  knowledge  or  ob- 
servation of  Its  ever  having  been  put  to  prac- 
tical use.  He  never  had  attempted  to  use  a 
blower  In  connection  with  a  sewer,  nor  had 
he  ever  seen  one  used,  nor  had  he  ever  had 
any  experience  or  observation  In  that  direc- 
tion. He  bad  testified  in  the  case  twice  be- 
fore, but  had  made  no  experiments  with  re- 
spect to  the  matter  since  that  time.  Bo  far  as 
the  recwd  shows.  Prof.  Hunlcke's  proposed 
remedy  is  a  mere  theory  of  his  own.  Prac- 
tical engineers,  who.  had  devoted  years  to  the 
study  and  management  of  sewers,  testified 
that  Mr.  HunlCke's  scheme  is  entirely  im- 
practicable. Not  one  of  them  had  ever  heard 
of  it  Not  one  of  them  knew  of  any  known 
practical  or  feasible  method  by  which  the 
gases  could  have  been  extracted  from  tbe 
sewer.  It  would  be  monstrous  to  predicate  a 
charge  of  negligence  aifalnst  the  dty  on  such 
testimony  as  that  It  should  never  have  been 
admitted;  having  been  admitted,  it  should 
have  been  entirely  disregarded,  and  the  Jury 
instructed  to  do  so,  as  requested  by  appellant 
in  Its  instructlan  No.  2  refused  by  the  court 
Graney  v.  Railway  Co.,  157  Mo.  603,  67  S.  W. 
276,  60  U  B.  A.  153. 

6.  Eliminating  from  consideration  the  tes- 
timony of  the  witness  Hunlcke,  and  firom 
what  has  been  heretofore  stated,  it  will  ap- 
pear that  tbe  respondent  had  nothing  on 
which  to  go  to  the  jury  save  the  bare  fact 
that  the  sewer  exploded.  But  the  mere  fact 
of  an  accident,  and  the  consequent  Injury  re- 
sulting therefrom,  does  not  as  a  rule,  make 
out  a  prima  facie  case.  There  are  cases 
where  the  doctrine  of  res  Ipsa  loquitur  ap- 
plies, but  we  can  find  no  adjudicated  case 
where  that  doctrine  was  applied  to  a  case 
like  tbe  one  before  us.  Sxcept  in  cases  re- 
lating to  common  carriers  of  goods  and  pas- 
sengers, or  arising  out  of  other  contractual  re- 
lations, the  mere  fact  of  an  explosion,  with- 
out affirmative  proof  of  negligence,  does  not 
raise  a  prima  facie  presumption  of  negligence 
on  the  part  of  defendant  Huff  v.  Aus- 
tin, 40  Ohio  St  886,  21  N.  E.  864.  15  Am. 
St  Rep.  613;  Cosullch  v.  Oil  Co.,  122  N. 
Y.  123,  26  N.  E.  269,  18  Am.  St  Rep.  476; 
Walker  v.  Railway  Co.,  71  Iowa,  668,  88  N. 
W.  224;  Losee  v.  Buchanan,  61  N.  T.  476^ 
10  Am.  Rep.  623.  Tbe  plaintiff,  therefore, 
made  out  no  case  to  be  sulHultted  to  tbe 
Jury,  and  she  is  not  aided  by  any  testimony 
Introduced  by  defendant 

7.  Irrespective  of  what  has  been  said  be- 
fore, there  is  a  vital  and  fatal  objection  to 
resiKindenf  s  right  of  recovery  in  this  action. 
In  the  case  of  Association  v.  Talbot  141  Mo., 
loc.  cit  683,  42  S.  W.  682,  64  Am.  St  Rep. 
638,  the  court  says:  "Numerous  authorities 
hold  that  it  is  not  negligence  not  to  take  pre- 
cautionary measures  to  prevent  an  injury 
which,  if  taken,  would  have  prevented  it 
when  the  injury  could  not  reasonably  have 
been  anticipated,  and  would  not  unless  un- 
der exceptional  circumstances,  have  happen- 
ed," and  in  support  of  that  doctrine  the  court 
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cites,  with  approval,  In  addition  to  a  large 
number  of  cases,  Ray,  Neg.  Imp.  Duties,  pp. 
133,  134,  as  foUows:  "Mischief  which  could 
by  no  reasonable  poBsibUity  have  been  fore- 
seen, and  which  no  reasonable  person  would 
have  anticipated,  cannot  be  taken  Into  ac- 
count as  a  basis  upon  which  to  predicate  a 
wrong.  A  reasonable  man  does  not  consult 
his  Imagination,  but  can  be  guided  only  by 
a  reasonable  estimate  of  probabilities.  The 
reasonable  man,  then,  to  whose  Idea  of  be- 
havior we  are  to  look  as  the  standard  of 
duty,  will  neither  neglect  what  his  reason 
and  experience  will  enable  him  to  forecast 
as  probable,  nor  conduct,  on  a  basis  of  bore 
chances,  a  business  whose  success  is  de- 
pendent upon  his  accuracy  in  forecasting  the 
future.  He  will  order  his  precaution  by  the 
measure  of  what  appears  likdy  in  the  usual 
course  of  things.  The  prop^  inquiry  is  not 
whether  the  accident  might  have  been  avoid- 
ed if  the  one  charged  with  negligence  had 
anticipated  its  occurrence,  but  whether,  tak- 
ing the  circumstances  as  they  then  existed, 
he  was  negligent  in  falling  to  anticipate  and 
provide  against  the  occurrence.  The  duty 
imposed  does  not  require  the  use  of  every 
possible  precaution  to  avoid  injury  to  in- 
dividuals, nor  of  any  particular  means  which 
it  may  appear,  after  the  accident,  would 
have  avoided  it.  The  requirement  Is  only  to 
use  such  reasonable  precautions  to  prevent 
accidents  as  would  have  been  adopted  by 
prudent  persons  prior  to  the  accident.  The 
prudence  and  propriety  of  men's  doings  are 
not  judged  by  the  event,  but  by  the  circum- 
stances under  which  they  act  If  they  act 
with  reasonable  prudence  and  good  Judg- 
ment, they  are  not  to  be  made  responsit^e 
because  the  event,  from  causes  which  could 
not  be  foreseen  nor  reasonably  anticipated, 
had  disappointed  their  expectations."  Also 
Webb's  Pol.  Torts  (Enlarged  Am.  Ed.)  pp. 
45,  46,  as  follows:  "Now  a  reasonable  man 
can  l>e  g:ulded  only  by  a  reasonable  estimate 
of  probabilities.  If  men  went  attout  to 
guard  themselves  against  every  risk  to  them- 
selves or  others  which  might  by  Ingenious 
conjecture  be  conceived  as  possible,  human 
affairs  could  not  be  carried  on  at  alL  The 
reasonable  man,  then,  to  whose  ideal  be- 
havior we  are  to  look  as  the  standard  of 
duty,  will  neither  neglect  what  he  can  fore- 
cast as  probable,  nor  waste  his  anxiety  on 
events  that  are  barely  possible.  He  will  or- 
der his  precaution  by  the  measure  of  what 
appeal's  lilcely  in  the  known  com-se  of  things. 
This  being  the  standard,  it  follows  that  if  in 
a  particular  case  (not  lieing  within  certain 
special  and  more  stringent  rules)  the  harm 
complained  of  is  not  such  as  a  reasonable 
man  in  the  defendant's  place  should  have 
foreseen  as  likely  to  happen,  there  U  no 
wrong  and  no  liability."  And  the  statement 
proposed,  though  not  positively  laid  down, 
In  Greenland  v.  Chaplin,  5  Exch.  ^8,  name- 
ly, "that  a  person  is  expected  to  anticipate 
and  guard  against  all  reasonable  coiuequen- 


ces,  but  that  be  is  not,  by  the  law  of  England, 
expected  to  anticipate  and  guard  against 
that  which  no  reasonable  man  would  expect 
to  occur,  appears  to  contain  the  only  ml« 
tenable  on  prlndpie,  where  the  llablUty  is 
founded  solely  on  negligence.  'Mischief 
which  could  by  no  possibility  liave  beoi  fore- 
seen, and  which  no  reasonable  person  would 
have  anticipated'  may  be  the  ground  of  legal 
comi>enaatlon  under  some  rule  of  exceptional 
severity,  and  such  rules,  for  various  reasons, 
exist;  but  under  an  ordinary  rule  of  due  care 
and  caution  it  cannot  be  taken  Into  account" 
The  same  principle  is  recognized  and  ap- 
plied in  Sullivan  v.  Railway  Co.,  133  Mo.  1. 
84  S.  W.  666,  32  L.  R.  A.  167,  and  also  in  the 
large  niunber  of  cases  cited  in  the  dissent- 
ing opinion  In  Fuchs  v.  City  of  St  Louis, 
133  Mo.  168,  81  S.  W.  116.  84  &  W.  506, 
34  L.  R.  A.  118.  A  reference  to  a  few  other 
cases,  very  analogous  to  tbe  case  before  us. 
Is  not  inappropriate.  In  Sofleld  v.  Souuners, 
9  Ben.  526,  Fed.  Cas.  No.  13,167,  the  facts 
were  these:  The  fumes  of  crude  petroleum 
carried  in  a  tank  on  a  lighter  used  in  the 
oil  trade  escaped  into  a  locker,  which  lock- 
ed—there being  no  watchman  on  board,  when 
the  lighter  lay  one  night  with  other  vessels 
at  a  pier  in  Jersey  City,— was  forced  open 
during  the  night  by  a  thief,  who,  exploring 
the  locker  with  a  lighted  match,  set  Are  to 
the  gas  and  caused  an  explosion  and  a  flre^ 
whereby  the  lighter  and  the  libelant* s  lighter 
that  lay  alongside  were  destroyed.  Held 
that  the  escape  of  the  gas  into  the  locko:  was 
an  accident,  and  the  presence  of  a  lighted 
match  in  the  locker  not  the  natural  result 
of  the  absence  of  a  watchman;  that  between 
the  act  of  omission  charged  upon  the  defend- 
ant and  the  explosion  charged  there  inter- 
vened an  independent  human  agency,  the 
presence  of  which  had  no  natural  relation 
to  any  act  of  defendant,  and  which  therefore 
entailed  no  responsibility  upon  the  defend- 
ant tor  the  explosion.  In  the  case  of  Stone 
V.  ItaUroad  Co.,  171  Mass.  536,  51  N.  K  1, 
41  L.  R.  A.  794,  decided  by  the  supreme  Ju- 
dicial court  of  Massachusetts,  in  July,  1888, 
the  facts  were  that  the  railroad  comiwny 
maintained  a  passenger  station,  freight 
house,  and  freight  yard,  all  adjoining  a  pub- 
lic street  or  liighway.  In  the  village  of  Spen- 
cer. On  <me  side  of  the  freight  house  was  a 
wooden  platform  about  eight  feet  wide,  and 
set  on  posts  in  the  ground  about  four  feet 
high.  The  under  side  of  the  platform  waa 
left  open  and  exposed.  It  seems  that  the 
railroad  company  was  in  the  habit  of  storing 
oil  in  barrels  on  and  under  this  platform  un- 
til called  tixe  and  taken  away  by  the  con- 
signees, and  that  in  consequence  thereof  the 
platform  had  become  saturated  with  oU, 
much  of  which  dripped  to  the  ground  under- 
neath, saturating  the  rubbish  and  straw 
which  had  collected  there.  On  September 
13,  1893,  one  Casserly,  a  teamster,  brought 
a  load  of  goods  to  this  platform  to  be  ship- 
ped by  the  railroad  company.    Ughtlng  lila 
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pipe,  he  threw  down  the  match,  which  fell 
to  the  ^-ound,  undern«atli  the  platform,  and 
in  consequence  of  the  saturation  of  the  ral>- 
blah  and  the  platform  with  oil  a  fire  resulted 
which  spread  with  great  rapidity,  exploding 
several  barrels  of  oil,  and  soon  communicating 
with  plalntifTs  buildings  fronting  Tqwn  the 
street,  and  about  75  feet  distant  from  the 
platform,  which  buildings  it  destroyed.  Tlie 
testimony  of  plaintiff  showed  that  some  2S 
to  90  barrels  of  oil  had  been  left  upon  the 
platform  for  more  than  48  hours  prior  to 
the  accident;  that  tbe  platform  had  been 
thoroughly  saturated  with  oil  for  at  least 
8  years.  The  action  was  to  recorer  from 
the  railroad  company  the  value  of  plaintUt's 
bnlldingB  thus  destroyed.  The  lower  court 
-directed  a  verdict  for  defendant,  upon  which 
judgment  was  entered,  and  this  action  of  the 
lower  court  is  approved  and  affirmed  by  the 
supreme  co>urt.  After  considering  the  evi- 
dence somewhat  in  detail,  the  court  reaches 
the  conclusion  that  the  railroad  comx>any 
was  guilty  of  negligence  In  the  keeping  of  the 
oil  and  In  the  maintenance  of  the  platform 
saturated  as  it  was  with  oil.  Having  reach- 
ed this  conclusion,  the  court  proceeds  to  in- 
quire whether  this  state  of  facts  was  the 
proximate  cause  of  the  accident,  so  as  to 
result  in  the  liability  of  the  company.  Dis- 
cussing this  feature  of  the  case,  the  conrt 
say:  "Xeverthdess  the  question  remains,  and 
in  our  view  this  becomes  the  Important  and 
decisive  question  of  the  case,  whether,  as- 
suming that  the  defendant  was  thus  in  fault, 
the  plaintiff  Introduced  any  evidence  which 
would  warrant  any  finding  by  the  jury  that 
the  damage  to  his  property  was  a  conse- 
quence for  which  the  defendant  Is  responsi- 
ble; or,  in  other  words,  whether  the  act  of 
Oasserly  in  starting  the  fire  was  such  a  con- 
sequence of  the  defendant's  original  wrong 
in  allowing  the  oil  to  remain  upon  the  plat- 
form that  the  defendant  is  responsible  to 
the  plaintiff  for  it  •  •  •  The  rule  is 
very  often  stated  that  In  law  the  proximate 
and  not  the  remote  cause  is  to  be  regarded, 
and  in  applying  this  rule  It  is  somettmes 
said  that  the  law  will  not  look  back  from  the 
injurious  sequences  beyond  the  last  sufficient 
cause,  and  especially  that  where  an  Intelli- 
gent and  responsible  human  being  has  inter- 
vened between  the  original  cause  and  the 
resulting  damage  the  law  will  not  look  back 
beyond  him.  This  ground  of  exonerating  an 
original  wrongdoer  may  l>e  found  discussed 
or  suggested  in  the  following  decisions  and 
text-books,  among  others:  [Here  follows  a 
host  of  references  bearing  upon  the  question. 
Thereupon  the  court  continues  its  discus- 
sion.] It  cannot,  however,  be  considered 
that  In  all  cases  the  intervention  even  of  a 
responsible  and  intelligent  human  being  will 
absolutely  exon^nte  a  preceding  wrongdoer. 
Many  instances  to  the  contrary  have  occur- 
red, but  these  are  usually  cases  where  it  has 
been  found  that  It  was  the  duty  of  the  orig- 
toal   wrongdoer  to  anticipate   and   provide 


agahist  such  intervention,  because  such  In- 
tervention was  a  thing  llkdy  to  happ«i  in 
the  ordinary  course  of  events.  •  •  •  Was 
ttie  starting  of  the  fire  by  Oasserly  the  nat- 
ural and  probable  consequence  of  the  de- 
fendants negligent  act  In  leaving  the  oil 
upon  the  platform?  According  to  the  usual 
experience  of  mankind  ought  this  result  to 
have  been  apprehended?  The  questioa  is 
not  whether  It  was  a  possible  consequence,  but 
whether  it  was  probable;  that  Is,  likely  to  oo 
cur  to  the  usual  experience  of  mankhid.  That 
this  is  the  true  test  of  responsibility  applica- 
ble to  a  case  like  this  has  been  held  in  very 
many  cases  according  to  which  a  wrongdoer 
Is  not  responsible  for  a  consequence  which 
Is  merely  possible  according  to  occasional 
experience,  but  only  for  a  consequoice  which 
Is  probable  according  to  the  ordinary  and 
nsnal  ejqperlence.  One  is  bound  to  anticipate 
and  provide  against  what  usually  happens, 
and  what  Is  likely  to  happen;  but  it  would 
Impose  too  heavy  a  responsibility  to  hold 
him  boimd  in  like  manner  to  guard  against 
what  is  unusual  and  unlikely  to  happen,  or 
what,  as  it  Is  sometimes  said,  is  only  re- 
motdy  and  slightly  probable.  A  high  de- 
gree of  caution  might,  and  i>erhaps  would, 
guard  against  natural  consequences  which 
are  merely  possible;  bnt  it  la  not  negligence 
In  a  legal  sense  to  omit  to  do  so.  *  *  * 
Tried  by  this  test  the  defendant  Is  not  re- 
sponsible for  Cassorly's  act  There  was  no 
close  connection  between  It  and  the  defend- 
ant's negligence.  There  was  nothing  to  show 
that  such  a  consequence  had  ever  happened 
before  durbig  the  eight  years  covored  by 
the  plaintiff's  testimony,  or  that  th»e  woe 
any  existing  circumstances  which  made  it 
probable  that  it  would  happoi.  It  was  of 
course  possible  that  some  cardess  person 
might  come  along  and  throw  down  a  lighted 
match  where  a  fire  would  be  started,  but  it 
was  not  accovdlng  to  the  usual  and  ordinary 
course  of  events.  In  falling  to  anticipate 
and  guard  against  such  an  occurrence  or  ac- 
cident the  defendant  violated  no.  legal  duty 
which  it  owed  to  the  plaintiff."  It  being 
contended,  however,  that  the  negligence  of 
the  railroad  company  concurred  with  that  of 
Casserly  to  produce  the  Injury,  the  court  met 
that  contention  as  follows:  "The  plaintiff 
further  contends  ttiat  the  negligence  of  the 
defendant  in  keeping  the  oil  upon  the  plat- 
form was  concurrent  with  the  careless  act 
of  Casserly,  and  that  therefore  it  was  a 
case  where  two  wrongdoers,  acting  at  the 
same  time,  contributed  to  the  Injurioiia  re- 
sult But  this  Is  not  a  just  view  of  the 
matter.  The  negligence  of  the  defendant 
preceded  that  of  Oasserly,  and  was  an  ex- 
isting fact  when  be  intervened."  The  ap- 
plication of  the  principles  announced  in 
these  cases  and  text-books  to  the  case  be- 
fore us  is  obvious.  To  warrant  the  infer- 
ence of  negligence  on  the  part  of  the  city, 
it  Is  necessary  to  conclude:  (1)  That  oil 
works  would  bum;  (2)  that  by  reason  there- 
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of  oil  would  flow  Into  the  sewer;  (3)  that 
oU  reached  the  sewer  in  sufficient  quantities 
to  generate  gas  sufficient  in  quantity  to  ex- 
plode it;  (4)  that  dui-lng  the  period  whilst 
the  oil  was  in  the  sewer  some  one  with  a 
lighted  candle  would  cross  a  drain  leading 
into  a  private  sewer,  leading  In  turn  into  an- 
other sewer,  which,  in  turn,  led  into  the  Mill 
Creek  sewer;  and  (5)  that,  l>efore  tiie  hap- 
pening of  this  latter  occurrence,  the  city 
could  have  removed  the  oil  or  the  gases, 
although,  as  the  testimony  shows,  no  method 
for  doing  so  existed  unless  we  adopt  the 
indlTlduai  theory  of  the  witness  Huuicke^ 
which,  as  has  already  been  stated,  sliould 
be  entirely  eliminated  from  consideration  in 
this  case.  In  sliort,  this  case  presents  the 
instance  of  an  injury  which  could  not  have 
reasonably  been  anticipated.  It  would  not, 
unless  in  exceptional  cases,  have  happened. 
Whilst  the  explosion  was  possible,  it  was 
not  probable,  according  to  ordinary  and  usual 
experience.  Although  the  sewer  had  been 
in  existence  for  some  34  years,  no  such  ex- 
plosion had  ever  happened  before,  and,  in 
all  likeUhood,  will  never  happen  again.  Had 
it  not  been  for  Humpert's  legitimate  act,  the 
oil  and  the  gases  might  have  remained  In  the 
sewer  without  injury  to  any  one  until  the 
subsidence  of  the  high  water  in  the  river, 
and  without  any  foundation  for  fear  of  hurt- 
ful consequences.  The  facts  of  the  case  sim- 
ply present  a  case  of  inevitable  accident  for 
which  the  city  cannot  be  held  responsible, 
because  it  was  not  negligent 

S.  Counsel  for  respondoit  strenuously  urges 
upon  the  court  the  plea  of  res  adjudicata, 
relying,  in  its  support,  upon  the  opinion  and 
judgment  of  this  court  in  the  former  appeal 
between  these  parties.  When  the  case  was 
here  before,  it  came  up  on  plaintiff's  appeal 
from  an  Involuntary  nonsuit,  which  she  was 
compelled  to  suffer.  The  only  question 
which  was  then  presented  to  the  court  was 
whether,  upon  the  evidence  then  submitted 
to  the  Jury  and  preserved  in  the  record,  she 
made  out  .a  prima  facie  case  entitling  her 
to  go  to  the  jury.  The  court  held  that  she 
did  make  out  such  prima  fade  case,  and  re- 
versed the  judgment  and  remanded  the  case 
for  a  new  trial.  Upon  the  retrial,  her  case 
was  sent  to  the  jury,  coimtervailing  evidence 
was  offered  by  the  defendant,  instructions 
were  given,  others  refused,  rulings  were  had 
on  the  competency  and  admissibility  of  tes- 
timony, and  the  appellant  now  appeals  from 
the  judgment  rendered  against  it  in  favor 
of  the  respondent  Appellant  is,  of  course, 
entitled  to  be  heard  on  the  matters  of  which 
It  complains^  and  to  have  the  case,  as  It 
appears  from  the  present  record,  reviewed 
by  this  court  Moreover,  a  careful  compar- 
ison of  the  facts  as  they  appear  from  the 
record  now  here  with  the  facts  as  stated  by 
Judge  Barclay  in  bis  opinion  based  upon  the 
record  then  before  the  court  shows  that  they 
are  not  the  same,  but  differ  in  many  essen- 
tial particulars.    Under  such  circumstances, 


the  doctrine  of  res  adjudicata  does  not  ap- 
ply. A  reference  to  a  few  cases  on  this  sub- 
ject decided  by  our  own  appellate  courts 
will  suffice.  Steinhauser  v.  Spranl,  114  Mo. 
551,  21  S.  W.  515,  859;  KeUy  v.  Thuey,  143 
Mo.,  loc  dt  437,  45  S.  W.  30O;  May  v. 
Crawford,  150  Mo.,  loc.  dt  625,  51  S.  W. 
eaS;  Manufacturing  Co.  v.  Troll,  77  Mo. 
App.,  loc  dt  344.  The  view  we  liave  taken 
of  this  case  makes  it  unnecessary  to  review 
the  instructions  given  and  refused.  This 
suit  was  Instituted  in  September,  1892.  It 
was  tried  three  times  in  the  St  Louis  cir- 
cuit court  once  in  the  county  of  St  Louis, 
and  it  was  argued  In  this  court  at  least  four 
times. 

As,  In  our  opinion,  the  defendant  cannot 
be  held  liable  in  this  action,  It  will  serve  no 
useful  purpose  to  remand  the  case  for  a 
new  trial.  In  so  far  as  the  opinion  in  Fuchs 
V.  City  of  St  Louis,  133  Mo.  188,  81  8.  W. 
115,  34  S.  W.  608,  84  L.  K.  A.  118,  conflicts 
with  this  opinion,  it  Is  overruled,  and  the 
Judgment  of  the  court  below  is,  with  the 
concurrence  of  the  other  judges,  reversed. 

BURGESS,  0.  J.,  and  SHERWOOD,  ROB- 
INSON, VALUANT,  and  GANTT,  JJ.,  con- 
cur. BRACE,  J.,  concurs,  except  as  to  para- 
graphs 1  and  6  of  the  opinion.  MAR- 
SHALL, J.,  not  sitting. 


STATE  T.  HAMBT. 

(Supreme  Court  of  Missouri.    March  29,  1902.) 

CRIMINAL  LAW— COURT  IN  BANC3— APPELLATH 
JURISDICTION  —  CONSTITUTIONAL  LAW  — 
RIGHT  TO  TRIAL  DT  JURT-CARNAL  KNOWL- 
BDQB  OF  FEMALB  —  PUNI8HMBNT  — ASSESS- 
MENT BY  COURT  OR  JURY— USE  OP  FORCE— 
EFFECT  A3  TO  CONVICTION— HARMLESS  ER- 
ROR. 

1.  Const,  art  G,  Amend.  1890,  i  1,  confers 
exclusive  cognizance  of  all  criminal  cases  pend- 
ing in  the  supreme  court  upon  division  No.  2 
thereof,  provided  that  a  cause  therein  may  be 
transferred  to  the  court  iu  bauc  as  provided  in 
section  4  of  such  amendment  Section  4  pro- 
vides that  when  a  judge  of  a  division  dissents 
from  the  opinion  therein,  the  cause,  on  motion 
of  the  losing  party,  shall  be  transferred  to  the 
court  iu  bauc  for  its  decision.  Held  to  express- 
ly auUiorize  transfer  of  a  cause,  on  motion  of 
{be  state,  when  one  judge  dissents,  and  to  con- 
fer jurisdiction  of  an  appeal  on  the  court  in 
banc,  and  thereby  suspend  a  jndgmeut  of  dis- 
charge to  abide  the  jndgmeut  of  the  court  in 
banc. 

2.  Const.  1875,  art  2,  i$  22,  28,  SO,  guarant.T- 
ing  the  right  of  trial  by  jury  "as  heretofore  en- 
joyed.'' secures  to  the  accused  the  right  to  a 
trial  by  jury  only  as  it  existed  at  common  law, 
notwithstanding  the  duty  of  assessine  the  pun- 
ishment had  been  theretofore  imposed  by  stat- 
ute on  the  jury;  and  hence  Rev.  St  1899,  i 
1838,  punishing  as  for  felony  a  person  guilty  of 
having  carnal  knowledge  of  an  unmarried  fe- 
male between  specified  ages,  is  not  nnconstitu- 
tjnnal  because  it  permits  the  court  instead  of 
the  jury,  to  assess  the  punishment  within  the 
limitations  prescribed  thereby. 

3.  Rev.  St  1899,  §  18S8,  nrovides  that  if  any 
person  over  the  age  of  IS  shall  have  carnal 
Knowledge  of  an  unmarried  female,  of  previous- 
ly chaste  character,  between  the  ages  of  14 
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and  IS,  he  shall  be  deemed  gnilty  ot  a  Monr, 
and  on  couviction  shall  be  pnnisned  as  therein 
prescribed.  Held,  that  the  act  was  a  general, 
and  not  a  special,  law,  operating  in  ever;  coun- 
ty of  the  state,  equally  on  all  who  violated  its 
provisions,  and  establishing  one  mode  of  pun- 
ishment for  all  snch. 

4.  In  a  prosecution  under  Rev.  St.  1899,  | 
1S3S,  for  having  carnal  knowledge  of  an  un- 
married female,  the  fact  that  the  jury  assessed 
the  punishment  does  not  vitiate  the  verdict,  aa 
the  court  could  ignore  it  and  assess  the  pnnish- 
ment  itself  as  such  section  provides,  and  must 
be  held  to  have  done  so,  by  adopting  it  and 
rendering  judgment. 

6.  In  a  prosecntion  nnder  Rev.  St  1899,  I 
1838,  for  having  carnal  knowledge  of  an  un- 
married femalp,  defendaut  cannot  complain  of 
the  admission  of  declarations  of  the  prosecutrix 
drawn  out  of  a  witnefw  nt  his  own  instigation. 

6.  Bev.  St.  1899,  I  1838,  punishes  as  a  felony 
carnal  knowledge  of  an  uiimarried  female  be- 
tween specified  ages,  of  previously  chaste  char- 
acter. Held,  that  one  accused  thereunder  could 
be  convicted  notwithstanding  the  evidence 
showed  the  use  of  force,  and  that  he  was  liable, 
also,  to  a  prosecution  for  rape. 

Sherwood  and  Marshall,  JJ.,  dissenting. 

In  banc.  Appeal  from  crimbuil  coart, 
Buchanan  county;   B.  J.  Caateel,  Judge. 

John  Hamey  was  convicted  of  a  violation 
of  Rev.  St.  1899,  i  1838,  by  having  carnal 
knowledge  of  an  unmarried  female,  and  be 
appeaU).    Affirmed. 

Culver  &  Phillip,  for  appellant  The  Attor- 
ney General,  for  the  State. 


GANTT,  J.  The  defendant  was  Indicted 
In  the  criminal  court  of  Buchanan  county  for 
a  violation  of  section  1838,  Rev.  St  1890, 
which  was  enacted  April  8,  1895  (Laws  Mo. 
1895,  p.  149).  That  act  provides  that  "If  any 
persnn  over  the  age  of  sixteen  years  shall 
have  carnal  knowledge  of  any  unmarried  fe- 
male, of  previously  chaste  character  between 
the  ages  of  fourteen  and  eighteen  years  of 
age,  he  shall  be  deemed  guilty  of  a  felony 
and  upon  conviction  shall  be  punished  by  im- 
prisonment In  the  penitentiary  for  a  term 
of  two  years,  or  by  a:  fine  of  not  less  than 
one  hundred  dollars  nor  more  than  five  hun- 
dred dollars,  or  by  imprisonment  in  the  coun- 
ty jail  nnt  less  than  one  month  or  more  than 
flix  months  or  by  both  such  line  and  Imprison- 
ment. In  the  discretion  of  the  court"  The 
defendant  was  dnly  arraigned,  and  entered 
his  plea  of  not  guilty.  At  the  November 
term,  1001,  of  said  court,  he  was  tried  by  a 
Jury  duly  Impaneled,  which  returned  the  fol- 
lowing verdict:  "We,  the  Jury,  And  the  de- 
fendant guilty,  and  assess  his  punishment 
at  Imprisonment  In  the  county  jail  for  a  term 
of  one  month,  and  a  flue  of  five  hundred  dol- 
latB."  And,  his  motions  for  new  trial  and  In 
arrest  having  been  overruled,  the  court  sen- 
tenced the  defendant  to  Imprisonment  In  the 
county  jail  for  one  month,  and  to  pay  a  flue 
of  $.500.  Ftoto  that  sentence  he  appeals.  On 
a  hearing  of  said  appeal  In  division  No.  2  the 
judgment  of  the  criminal  court  was  reversed, 
bnt,  one  of  the  judges  dissenting,  the  cause, 
on  motion  of  the  attorney  general,  was  order- 


ed transferred  to  flte  court  in  bane, -and  It 
has  been  again  argued  at  length. 

1.  When  the  cause  was  revised  in  division 
No.  2  of  this  court,  it  was  accompanied  with 
an  order  of  discharge.  After  the  order  was 
made  transferring  the  cause  to  the  court  in 
banc,  the  defendant  filed  his  motion  to  strike 
the  same  from  the  files,  because,  as  he  alleg- 
ed, the  constltntlon  did  not  confer  upon  the 
attorney  genera]  the  right  to  have  said  cause 
transferred  after  a  judgment  by  division  No. 
2  In  favor  of  defendant's  discharge.  The  ar- 
gument Is  that  as  the  state  is  not  entitled  to 
an  appeal  or  to  a  review  of  a  judgment  ren- 
dered In  the  trial  court,  except  In  those  in- 
stances expressly  allowed  by  statute,  it  fol- 
lows that  it  can  have  no  right  to  have  the 
judgment  of  an  appellate  court  reviewed  un- 
less that  right  be  expressly  given.  This  con- 
tention ignores  the  amendment  to  the  consti- 
tution of  this  state  which  was  adopted  at  the 
general  election  In  November,  1890.    Section 

1  of  that  amendment  confers  exclusive  cog- 
nizance of  all  criminal  cases  pending  in  the 
supreme  court  upon  division  Na  2  thereof, 
provided  that  a  cause  therein  may  be  trans- 
ferred to  the  court  In  banc  as  provided  in 
section  4  of  said  amendment  Oonst  art  6, 
Amend.  1800.  Section  4  provides  that  "when 
a  judge  of  a  division  dissents  from  the  opin- 
ion therein,"  "the  cause  on  the  motion  of 
the  losing  party  shall  be  transferred  to  the 
court  In  banc  for  its  decision."  Here,  then. 
Is  the  express  authority  In  the  organic  law 
for  removing  the  cause  Into  the  court  In  banc. 
It  is  not,  however,  an  appeal.  The  provision 
was  designed  to  ^ve  a  losing  party  In  either 
division  of  the  court  a  hearing,  under  the 
conditions  specified,  by  the  whole  court  In 
banc.  It  has  been  uniformly  ruled  that  the 
state  was  entitled  to  the  same  benefit  of 
this  provision  as  any  other  party.  State  v. 
Marcks,  140  Mo.  656,  41  S.  W.  978,  48  S.  W. 
1006.  We  are  unanimously  of  opinion  that 
the  order  of  transfer  made  by  division  No. 

2  in  this  cause  conferred  jurisdiction  of  this 
appeal  on  the  court  In  banc,  and  that  the 
judgment  of  discharge  by  division  No.  2  was 
thereby  vacated,  or  at  least  suspended  to 
abide  the  judgment  of  the  court  In  bane: 
and  accordingly  the  motion  to  strike  the  cause 
from  the  docket  Is  overruled. 

Recurring  now  to  the  questions  arising  on 
this  record: 

The  first  proposition  advanced  by  defend- 
ant Is  that  section  1838,  Rev.  St  1899,  Is 
unconstitutional,  in  that  K  violates  sections 
22,  28,  and  30  of  article  2  of  the  constitution 
of  Missouri  of  1875.  Those  sections  are  in 
these  words: 

"Sec.  22.  In  criminal  prosecutions  the  ac- 
cused shall  have  the  right  to  appear  and  de- 
fend in  person  and  by  counsel;  to  demand 
the  nature  and  cause  of  the  accusation;  to 
meet  the  witnesses  face  to  face;  to  have  pro- 
cess to  compel  the  attendance  of  witnesses  in 
his  behalf;  and  a  speedy  public  trial  by  an 
impartial  jury  of  the  county." 
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"Sec- 28.  Tlie  right  of  trial  by  jury  as  here- 
tofore enjoyed  shall  remain  Inviolate;  but 
a  Jury  for  the  trial  of  criminal  or  civil  caBes 
Id  courts  not  of  record  may  consist  of  less 
than  twelve  men  as  may  be  prescribed  by 
law.  Hereafter  a  grand  jury  shall  consist 
of  twelve  men,  any  nine  of  whom  concurring 
may  find  an  Indictment  or  a  true  bllL" 

"Sec.  30.  That  no  person  shall  be  de- 
prived of  life,  liberty  or  property  without 
due  process  ot  law." 

The  first  premise  assumed  by  the  learned 
counsel  is  that  "the  light  of  trial  by  jury 
at  common  law  meant  that  one  part  of  the 
Jury's  duty  was  to  return  into  court  a  yex- 
diet.  If  they  found  defendant  guilty,  assess- 
ing his  pimlshment  as  provided  by  law,  or 
a  general  verdict  of  guilty,  and  thereupon  the 
court  fixed  his  punishment"  Citing  BL 
C!omm.  bk.  4,  p.  361.  The  text  of  Black- 
stone  cited  does  not  sustain  counsel.  On 
the  contrary,  that  learned  author  says: 
"When  the  evidence  on  both  sides  is  closed, 
and,  Indeed,  when  any  evidence  hath  been 
given,  the  jury  cannot  be  discharged,  un- 
less In  cases  of  evident  necessity,  tili  they 
have  given  in  their  vordlct,  but  are  to  con- 
sider of  It  and  deliver  It  in,  with  the  same 
forms  as  upon  civil  causes,  only  they  can- 
not. In  a  criminal  case  which  touches  life 
or  member,  give  a  privy  verdict  But  the 
judges  may  adjourn  while  the  jury  are  with- 
drawn to  confer,  and  return  to  receive  the 
verdict  in  op&x  court  And  such  public  or 
open  verdict  may  be  either  general, 
'Guilty,'  or  'Not  guilty,'  or  special,  setting 
forth  all  the  circumstances  of  the  case,  and 
praying  the  judgment  of  the  court  wheth- 
er, for  Instance,  on  the  facts  stated.  It  be 
murder,  manslaughter,  or  no  crime  at  all. 
This  is  where  they  doubt  the  matter  of 
law,  and  therefore  choose  to  leave  it  to 
the  determination  of  the  court  though  they 
have  the  unquestionable  right  of  determin- 
ing upon  all  the  circumstances,  and  find- 
ing a  general  verdict  if  they  think  proper 
so  to  hazard  a  breach  of  their  oaths.  And 
if  their  vtfdlct  be  notoriously  wrong  they 
may  be  punished  and  the  verdict  set  aside 
by  attaint  at  the  suit  of  the  king,  but  not 
at  the  suit  of  the  prisoner."  But  the  prac- 
tice heretofore  in  use  of  fining,  Imprisoning, 
or  otherwise  punishing  jurors,  merely  at  the 
discretion  of  the  court  for  finding  their 
verdicts  contrary  to  the  direction  of  the 
Judge,  was  arbitrary,  unconstitutional,  and 
Illegal,  and  was  treated  as  such  by  Sir 
Thomas  Smith  200  years  ago,  who  account- 
ed "such  doings  to  be  very  violent  tyran- 
nical, and  contrary  to  the  liberty  and  cus- 
tom of  the  realm  of  England."  It  will  be 
observed  there  is  nothing  In  this  statement 
that  juBtifies  the  assertion  that  at  common 
law  the  jury  had  the  right  to  assess  the 
punishment  of  the  prisoner  if  they  convict- 
ed him.  On  the  contrary,  their  verdict  was 
"GnUty,"  or  "Not  guilty,"  and  the  court  fix- 
ed the  punishment  according  to  the  laws 


in  force;  and  such  has  been  the  common 
understanding  of  our  law  writers  and 
courts.  1  Blsh.  New  Cr.  Law,  |  934;  State 
y.  City  of  Bangor,  41  Me.  533;  V.  8.  v.  Mun- 
del,  6  Call,  245,  Fed.  Cas.  No.  15,834;  Peo- 
ple T.  lUinols  State  Reformatory,  148  lit. 
loc.  dt.  422,  36  N.  B.  76,  23  L.  R.  A.  138: 
George  v.  People,  167  IlL  447,  47  N.  B.  741; 
Uaier  V.  State,  14d  Ind.  607,  49  N.  B.  894, 
40  li.  R.  A.  109;  Skelton  v.  SUte.  149  Ind.  641, 
«  N.  B.  901. 

But  say  counsel,  whatever  the  practice 
may  have  been  or  was  at  common  law, 
when  introduced  into  this  state  it  was  80<»i 
modified  by  requiring  the  Jury,  if  they  found 
a  defendant  guilty,  to  assess  his  punish- 
ment within  the  limits  prescribed  by  law, 
and  that  such  continued  to  be  the  statutory 
law  until  the  adoption  of  the  ccmstltation 
of  187S,  when  it  was  provided  that  "the 
right  of  trial  by  Jury  as  heretofore  enjoy- 
ed shall  remain  inviolate,"  and  hence  the 
statute  (section  1838,  Rev.  St  1899)  is  un- 
constitutional, because  the  Jury,  und»  said 
section,  is  not  allowed  to  assess  the  pun- 
ishment but  that  duty  is  Imposed  on  the 
court  This  section  1838  must  of  course, 
be  read  in  conjunction  with  those  general 
provisions  ot  our  statute  law  which  govern 
in  the  trial  of  all  prosecutions  of  felony. 
Since  1835,  at  least  the  statutes  of  this 
state  have  provided  that  the  courts  in  cer- 
tain cases  shall  assess  the  punishment 
Thus  sections  4,  6,  6,  and  7  of  article  7 
of  chapter  138,  Rev.  St  1846,  specify  in- 
stances in  which  the  court  shall  assess  the 
punishment  Section  4  of  the  Revised  Stat- 
utes of  1845  provides  that  "where  the  Jury 
find  a  verdict  of  guilty  and  fail  to  agree 
on  the  punishment  to  be  inflicted  or  do  not 
declare  such  punishment  by  their  verdict 
or  assess  a  punishment  not  authorized  by 
law  or  in  excess  of  that  fixed  by  law,  and 
in  ail  cases  of  Judgment  by  confession  the 
cotirt  shall  assess  and  declare  the  punish- 
ment and  render  a  Judgment  accordingly." 
Section  6  provides  that  "if  the  jury  assess 
the  punishment  whether  imprisonment  or 
fine  bdow  the  limit  prescribed  by  law  for 
the  offense  for  which  the  defendant  is  con- 
victed, the  court  shall  pronounce  the  sen- 
tence and  render  judgment  according  to  the 
lowest  limit  prescribed  by  law."  Section  6 
provides  that  "if  the  Jury  assess  a  punish- 
ment whether  of  imprisonment  or  fine 
greater  than  the  limit  prescribed  by  law  for 
the  offense,  the  court  shall  disregard  the 
excess  and  pronounce  sentence  and  render 
Judgment  according  to  the  limit  prescribed 
by  law  in  such  cases."  Section  7  also  au- 
thorizes the  court  "to  reduce  the  extent  <m- 
duration  of  the  punishment  assessed  by  the 
Jury  if  after  it  has  found  the  conviction 
is  proper  the  punishment  assessed  is  great- 
er than  under  the  circumstances  of  the  case 
should  be  inflicted."  See  Rev.  St  1845,  pp. 
883,  8S4.  The  same  sections  are  carried 
forward  into  the  statutes  of  1865.    See  vol- 
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ume  2,  pp.  1198, 1197,  H  B-8-  The  same  pro- 
visions are  found  In  the  Statutes  of  1869 
(page  852,  {{  6-8).  The  same  provisions  are 
found  in  the  revision  of  1878.  See  volume 
1.  p.  323.  {3  1930-1933.  And  also  in  1889. 
See  St  1889,  vol.  1,  p.  981,  SS  4230-423.S. 
,Vnd  also  in  the  Statutes  of  1899  (vol.  1,  p. 
<J92,  t%  2049,  2651,  2662).  The  same  provi- 
sions are  found  In  the  Statutes  of  1835. 
See  Rev.  St  1835,  p.  493,  if  4-7.  These 
references  clearly  show  that  the  laws  of 
Missouri  have  always  recognized  that  It  Is 
constitutional  to  authorize  either  court  or 
jury  to  assess  the  punishment  in  a  felony 
case.  It  is  to  be  obsored  that  counsel  do 
not  assert  that  prior  to  the  adoption  of  the 
constitution  of  1876  It  was  a  constitutional 
right  of  defendant  to  have  the  Jury  assess 
his  punishment  in  that  class  of  felonies 
in  which  the  punishment  ranged  from  a 
minimum  to  a  maximum  punishment  and 
vesting  a  discretion  in  the  Jury  to  fix  It 
within  those  limits.  Certainly  there  was 
both  under  the  constitution  of  1820  and  that 
of  1865  a  constitutional  right  of  trial  by 
Jury,  but  that  phrase  was  too  well  under- 
stood to  admit  of  such  a  construction  as 
counsel  now  places  upon  the  present  provi- 
sion In  section  28  of  article  2  of  the  con- 
stitution of  1876.  Says  llr.  Justice  Story 
In  his  work  on  the  Constitution  (section 
1T79):  "It  seems  hardly  necessary  in  this 
place  to  expatiate  uixin  the  antiquity  or 
Inoportance  of  the  trial  by  Jury  In  criminal 
cases.  It  was  from  vary  early  times  in- 
sisted on  by  our  ancestors  in  the  parent 
country  as  the  great  bulwark  of  their  civil 
and  political  liberties,  and  watched  with 
an  unceasing  Jealousy  and  solicitude."  "The 
right  constitutes  one  of  the  fundamental 
articles  of  Bdagna  Charta,  in  which  it  Is  de- 
clared, 'No  man  shall  be  arrested,  nor  Im- 
prisoned, nor  banished,  nor  deprived  of  life,' 
etc.,  'but  by  the  Judgment  of  his  peers  or 
by  the  law  of  the  land.'  The  Judgment  of 
his  peers  here  alluded  to,  and  commonly 
called,  in  the  quaint  language  of  former 
times,  a  trial  per  pals,'  or  'trial  by  the 
country,'  Is  the  trial  by  a  Jmy  who  are  call- 
ed the  *peers'  of  the  party  accused,  being 
of  the  like  condition  and  equality  in  the 
state.  When  our  ImnKdlate  ancestors  re- 
moved to  America,  they  brought  this  great 
principle  with  them  as  their  birthright  and 
inheritance,  as  a  part  of  that  admirable 
common  law  which  had  fenced  round  and 
Interposed  barriers  on  every  side  against 
the  approaches  of  arbitrary  power,  it  Is 
now  incorporated  In  all  our  state  constitu- 
tions as  a  fundamental  right  and  the  con- 
stitution of  the  United  States  would  have 
been  Justly  obnoxious  to  the  most  ccmclu- 
slve  objection  if  It  had  not  recognized  and 
confirmed  it  in  the  most  solemn  terms."  It 
-will  be  remembered  that  this  eulogy  of 
Judge  Story  of  "trial  by  Jury"  referred  to 
tlie  trial  by  Jury  at  commoo  law,  which 
did  not  Include  the  right  of  the  Jury  to  as- 


sess the  punishment  It  win  be  further  ob- 
served that  neither  Mr.  Justice  Story,  nor 
the  framers  of  the  constitution  of  the  Unit- 
ed States  or  of  our  own  constitutions, 
thought  It  necessary  to  define  what  the 
words  "trial  by  Jury"  meant  He  and  they 
assimied  that  these  words,  ex  vi  termini, 
meant  a  trial  by  12  men  impartially  select- 
ed from  the  county  in  which  the  alleged 
crime  was  committed,  who  must  unanimous- 
ly concur  in  the  guilt  of  the  accused  before 
he  could  be  legally  convicted.  A  law  ^s- 
penslng  with  any  of  these  essential  req- 
uisites, we  all  concede,  would  be  a  denial 
of  the  right  of  trial  by  Jury,  and  necessarily 
unconstitutional.  Bx  parte  Slater,  72  Ma 
102.  Says  Judge  Cooley  (Const  Lam.  [6tb 
Ed.]  889,  390):  "Whenever  the  right  of 
trial  by  jury  is  guarantied  by  the  constitu- 
tion without  qualification  or  restriction,  it 
must  be  understood  as  retained  in  all  those 
cases  which  were  triable  by  jury  at  common 
law,  and  with  all  the  common-law  inci- 
dents to  a  jury  trial,  so  far,  at  least  as 
can  be  regarded  as  tending  to  the  protec- 
tion of  the  accused."  In  State  v.  Wlth- 
row,  183  Mo.  500,  34  S.  W.  246,  86  S.  W. 
43,  this  court,  through  Sherwood,  J.,  said: 
"And  section  28  of  our  bill  of  rights  de- 
clares that  'the  right  of  trial  by  Jury  as 
heretofore  enjoyed  shall  remain  Inviolate,' 
which  means  that  all  the  substantial  in- 
cidents and  consequences  which  pertained 
to  the  right  of  trial  by  Jury  are  beyond  the 
reach  of  hostile  legislation,  and  are  preserv- 
ed in  their  ancient  substantial  ext«it  as  ex- 
isting at  common  law."  This  language  la 
significant,  because  Barclay,  J.,  contended 
that  we  had  adopted  the  Missouri  trial  by 
jury  in  1820,  and  not  the  English.  Now, 
It  is  conceded  our  laws  secure  to  the  de- 
fendant in  a  prosecution  under  this  section 
1838  a  trial  by  Jury,  with  every  common- 
law  incident  and  protection.  These,  brief- 
ly, were:  First  The  Jury  must  be  12  men 
indifferent  between  the  prisoner  and  the 
commonwealth.  To  secure  this,  challenges 
must  be  allowed.  Second.  The  Jury  must 
be  summoned  from  the  vicinage  where  the 
crime  is  supposed  to  have  been  committed. 
This  gives  the  accused  on  the  trial  the  bene- 
fit of  his  own  good  character  and  standing 
with  his  neighbors.  Third.  The  Jury  must 
unanimously  concur  in  the  verdict  Fourth. 
The  Jurors  must  be  left  free  to  act  in  ac- 
cordance with  the  dictates  of  their  own 
Judgment  As  the  right  and  duty  devolved 
upon  the  court  at  common  law  to  assess 
the  punishment,  it  is  plain  this  statute  does 
not  violate  the  common-law  Jury  trial,  in 
leaving  the  punishment  to  the  court  All 
of  these  have  been  accorded  to  the  defend- 
ant in  this  case.  The  constitution  of  1820 
provided  "that  the  right  of  trial  by  Jury 
shall  remain  inviolate,"  and  the  constitution 
of  1865  retained  the  same  formula.  Accord- 
ing to  Judge  Cooley,  these  words  in  both 
of  these  constitutions  must  mean  that  the 
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right  was  retained  in  all  those  cases  which 
were  triable  by  a  jury  at  common  law,  and 
^vlth  all  the  substantial  common-law  Ind- 
dents  of  a  Jury  trial,  among  which  It  can- 
not be  maintained  was  the  right  to  haye 
the  Jnry  in  a  felony  case  assess  the  pun- 
ishment when  it  was  in  the  alternative,  or 
subject  to  a  scale. 

We  are  thus  brought  to  consider  the  true 
signification  of  the  words,  "the  right  of  trial 
by  jury  as  heretofore  enjoyed  shall  remain 
inviolate,"  in  the  constitution  of  1875.  The 
defendant  insists  that  because  for  many 
years  prior  to  1875  the  duty  of  assessing  the 
punishment  had  been  imposed  by  our  stat- 
utes upon  the  jury  when  they  convicted  a 
defendant,  except  in  those  cases  in  which 
the  law  fixed  but  one  punishment,  that  was 
one  of  the  rij^ts  secured  by  the  constitu- 
tion (and  such  was  the  view  taken  In  division 
No.  2  in  this  case),  and  hence  can  never  be 
changed  by  statute  until  the  constitution  is 
changed.  It  will  certainly  not  be  contended 
that  prior  to  the  constitution  of  1875  the 
legislature  could  not  have  repealed  the  gen- 
eral provision  which  has  been  in  all  our  re- 
visions from  1845  to  the  present  time,  which 
requires  that  "in  all  cases  of  a  verdict  of 
conviction  for  any  offence  where  by  law 
there  Is  any  alternative  or  discretion  in  re- 
gard to  the  kind  or  extent  of  punishment  to 
be  Infiicted  the  Jury  may  assess  and  declare 
the  punishment  In  their  verdict."  There  was 
nothing  in  the  constitutions  of  1820  or  1865 
which  tied  die  hands  of  one  legislature  so 
that  it  could  not  repeal  or  modify  the  acts 
of  its  predecessors.  It  is  fundamental,  in  a 
system  of  government  like  ours,  that  one  leg- 
islature cannot  pass  an  irrepealable  law. 
Says  Judge  Oooley:  "The  constitution,  in 
conferring  legislative  authority,  has  prescrib- 
ed to  its  exercise  any  limitations  which  the 
people  saw  fit  to  impose,  and  no  other  power 
than  the  people  can  superadd  other  limita- 
tions. To  say  that  the  legislature  may  pass 
irrepealable  laws  Is  to  say  that  it  may  alter 
the  very  constitution  from  which  it  derives 
its  authority,  since,  In  so  far  as  one  legisla- 
ture could  bind  a  subsequent  one  by  its  en- 
actments, it  could  in  the  same  degree  reduce 
the  legislative  power  of  its  successors;  and 
the  process  might  be  repeated  until,  one  by 
one,  the  subjects  of  legislation  would  be  ex- 
cluded altogether  from  their  control,  and  the 
constitutional  provision  that  the  legislative 
power  shall  be  vested  in  two  houses  would 
be,  to  a  greater  or  less  degree,  rendered  in- 
effectual." Cooley,  Const  Llm.  p.  147.  "  'Acts 
of  parliament,'  says  Blackstone,  'derogatory 
from  the  power  of  subsequent  parliaments, 
bind  not' "  Bloomer  v.  StoUey,  5  McLean, 
158,  Fed.  Cas.  No.  1,556;  Kellogg  ▼.  Olty 
of  Oshkosh,  14  Wis.  623.  And  again,  Cooley, 
in  his  Constitutional  LilmltationB,  at  page 
343,  says:  "We  have  said  in  anoijier  place 
that  citizens  have  no  vested  rights  in  the 
existing  general  laws  of  the  state,  which 
can  preclude  their  amendment  or  repeal,  and 


there  is  no  Implied  promise  tm  the  port  of 
the  state  to  protect  the  citizens  against  in- 
cidental injury  occasioned  by  changes  in  the 
law."  As  the  act  of  the  legislature  prior  to 
1875  permitting  a  jury  to  assess  the  punish- 
ment in  cases  when  there  was  a  discretion 
as  to  kind  or  length  of  punishment  was  a 
leglslatiTe,  and  not  a  constitutional,  enact- 
ment, any  subsequent  legislature  could  re- 
peal or  amend  the  same,  unless  the  conten- 
tion of  defendant  is  correct,  that,  by  tiie  ad- 
dition of  the  phrase  "as  heretofore  enjoy- 
ed," the  people  have  imiXMed  a  constitational 
prohibition  upon  any  change  in  our  criminal 
practice  so  I<Mig  aa  the  present  constitution 
shall  survive. 

What  force  and  ^ect  are  to  be  attributed 
to  this  change  in  the  constitution  in  1875? 
Fortunatdy  the  question  is  not  altogether  a 
new  one.  In  1870  the  people  of  Illinois 
adopted  a  new  constitution,  in  wUch  they 
provided  that  the  right  of  trial  by  jury,  "aa 
heretofore  enjoyed,"  shall  remain  inviolate. 
In  1897  the  supreme  court  of  that  state  was 
called  upon  to  construe  the  effect  of  adding 
the  words  "as  heretofore  enjoyed"  to  the 
constltutlonB  of  1818  and  1848,  which  provid- 
ed that  the  right  of  trial  by  jury  "shall  re- 
main inviolate,"  as  did  our  coostitntlcms  of 
1820  and  1865.  The  construction  was  invoked 
in  George  v.  People,  167  DL  447, 47  N.  B.  741, 
as  to  the  constitutionality  of  the  act  of  the  gen- 
eral assembly  of  that  state  approved  June  15, 
1895,  entitled  "An  act  in  rdatl(si  to  the  sen- 
tence  of  persons  convicted  of  crime  and  pnH 
vlding  a  system  of  parola"  Laws  1866,  pu 
158.  Section  1  of  said  act  required  the  coort  to 
impose  the  sentence,  whereas  previous  to 
and  at  the  time  of  the  adoption  of  the  con- 
stitution of  1870  there  was  a  gen»al  pro- 
vision in  the  Criminal  Code  of  that  state 
which  provided  that  in  all  cases  where  the 
punishment  shall  be  c<mflnement  In  the  pen- 
itentiary, if  the  case  is  tried  by  a  jnry,  the 
jury  shall  say  in  their  verdict  for  what  time 
the  offender  shall  be  confined,  etc.  Bev.  St. 
1846,  p.  182,  {  168;  1  Starr  &  a  Ann.  St.  IIL 
p.  1409,  {  629.  The  prisoner  in  that  case^ 
as  has  defendant  In  this,  had  been  tried  by 
a  jury  of  12  chosen  from  the  county  in  whldi 
the  offense  was  committed,  and  they  bad 
unanimously  pronounced  him  guilty,  but; 
under  the  act  of  1896,  had  not  fixed  or  as- 
sessed bis  punishment  The  court  sentenced 
him  according  to  the  act,  and  on  appeal  the 
identical  Question  here  raised  was  presented 
to  the  supreme  court  There,  as  here,  it  was 
earnestly  contended  that  "tAe  right  of  trial 
by  jury  as  heretofore  enjoyed  shall  remain 
inviolate"  secured  to  defendant  the  rij^t  to 
have  the  jnry  assess  his  punishment;  but 
that  court  held  that  "the  right  of  trial  by 
jury  was  the  same  under  the  constltntion  of 
1870  as  It  was  under  those  of  1818  and  1848." 
Touching  the  argument  now  made,  the  court 
said:  "It  is,  however,  said  that  the  words 
'as  heretofore  enjoyed'  relate  to  those  en- 
joyed at  the  time  of  the  adoption  of  the  coo- 
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•tltnUon  of  1870.  The  de&nltloa  gtyoi  Ij 
Webeter  of  the  word  'beretofore'  Is,  In  times 
before  tbe  present;  formerly.'  The  word 
'heretofore,'  as  used,  evldoitly  relates  to  the 
past;  and.  In  order  to  determine  tbe  true 
meaning  of  the  words  the  rl^t  of  trial  by 
Jury  as  heretofore  enjoyed,'  It  Is  necessary 
to  go  back  to  the  common  law  of  England. 
When  this  Is  done  It  will  be  found  that  the 
light  of  trial  by  Jury  constitutes  certain 
specified  things,  which  cannot  be  dispensed 
with  or  disregarded  on  the  trial  of  a  person 
charged  with  a  felony.  A  Jury  of  twelve 
men  must  be  Impaneled,  and  any  less  num- 
ber would  not  be  a  common-law  Jury.  The 
Jury  must  be  indifferent  between  the  prison- 
er and  the  people.  They  must  be  summoned 
from  the  vicinage  or  body  of  the  county 
In  which  the  crime  was  alleged  to  have  been 
committed.  The  Jury  must  unanimously  con- 
cur in  the  verdict  [This  latter  Is  one  of  tbe 
old  requirements  of  the  common  law.]  The 
final  decision  upon  the  facts  Is  to  rest  with 
the  Jury,  and  the  court  cannot  Interfere  to 
coerce  them  to  agree  upon  a  verdict  against 
their  conrictlona.  Gooley,  Const-  Llm.  394. 
These  are  some  of  the  rights  guarantied  by 
the  constitution.  Bat  under  tbe  common  law 
a  prisoner  on  trial  for  a  felony  has  no  con- 
stitutional right  to  have  his  term  of  punish- 
ment fl^ed  by  a  Jury.  At  common  law  the 
Jury  returned  a  verdict  of  guilty  or  not 
guilty,  and  tbe  punishment  was  fixed  by  the 
the  court,  and  governed  by  the  laws  in  force. 
2  Bl.  Comm.  bk.  4,  p.  361.  It  is  therefore 
plain  that  the  rights  of  the  defendant  which 
are  guarantied  by  the  constitution  were  not 
infringed  upon  or  taken  from  blm.  In  Kelly 
V.  People,  115  Ul.  583,  4  N.  B.  644,  56  Am. 
Rep.  1^  a  conviction  for  a  second  offense 
was  sustained,  where  the  law  Itself  fixed 
the  time  the  prisoner  should  be  punished  by 
confinement  in  the  penitentiary.  If  lite  lan- 
guage, the  right  of  trial  by  Jury  as  here- 
tofore enjoyed  shall  remain  Inviolate,'  shall 
be  construed  to  mean  that  the  system  of  tri- 
al by  Jnry  as  it  existed  by  statute  at  the 
time  the  constitution  of  1870  was  adopted 
was  ingrafted  on,  and  became  a  part  of, 
the  constitution,  as  Is  contended,  many  embar- 
rassing results  never  contemplated  would 
follow.  When  the  constitution  of  1870  was 
adopted  the  statute  provided  that  Juries  in 
all  cases  shall  be  Judges  of  the  law  and  fact 
Did  that  provision  of  the  statute  become  a 
part  of  the  constitution,  so  that  it  Is  beyond 
the  power  of  tbe  legislature  to  change  It? 
At  the  time  the  constitution  of  1870  was 
adopted  the  statute  required  tbe  court  in  the 
trial  of  both  criminal  and  civil  cases,  to  in- 
struct the  Jury  in  writing;  oral  instructions 
being  prohibited.  If  the  legislature  should 
now  pass  an  act  providing  that  all  instruc- 
tions should  be  oral,  would  such  an  act  be 
unconstitutional?  Suppose  the  legislature 
should  pass  an  act  adopting  a  new  system 
of  impaneling  a  Jury,  ^itirely  different  from 
the  one  in  force  when  the  constitution  of 
ff!  B.W.-40 


1870  was  adopted;  would  Bodi  an  act  be 
unconstitutional?  Indeed,  since  the  adoption 
of  the  constitution  of  1870  numerous  changes 
have  been  made  In  the  criminal  law  relating 
to  Jury  trials.  Are  these  changes  all  void, 
under  the  language  of  the  constitution,  'as 
heretofore  enjoyed'?  Other  examples  might 
be  given,  bat  they  are  not  required.  It  is 
manifest  that  the  language  of  the  constitu- 
tion was  never  intended  to  confer  upon  the 
Jury  a  constitutional  right  to  fix  tbe  term 
of  imprisonment  on  the  trial  of  a  person 
indicted  for  a  felony."  Prior  to  that  case 
the  constitutionality  of  the  reformatory  act 
of  1801  was  challenged  in  People  v.  Illinois 
State  Reformatory,  148  111.  413,  86  N.  B. 
76,  23  L.  R.  A.  139.  Chief  Justice  Baker 
wrote  the  opinion  of  the  court  and  on  this 
point  said:  "Nor  Is  it  true  that  a  prisoner  on 
trial  for  burglary  and  larceny,  or  for  any  oth- 
er violation  of  the  criminal  law,  has  a  con- 
stitutional right  to  have  the  quantity  of  his 
punishment  fixed  by  a  Jury."  At  commoa 
law  the  Jury  either  returned  a  q;)eclal  verdict 
setting  forth  all  the  circumstances  of  tbe 
case,  and  praying  the  Judgment  of  tbe  court 
thereon,  or  a  geatxal  verdict  of  guilty  ae 
not  guilty.  Tbe  punishment  was  fixed  by 
the  court  and  governed  by  the  laws  in  force. 
BL  Oomm.  bk.  4,  p.  361.  And  In  this  state 
at  the  present  time  the  penalties  for  viola- 
tions of  the  Criminal  Code  are  in  many  cases 
not  fixed  by  tbe  Jury,  but  by  the  court  Bev. 
St  p.  413,  {{  446,  447,  et  seq.  "The  constitn- 
tional  right  of  trial  by  Jury  is  limited  to  the 
trial  of  the  question  of  guilt  or  Innocence^ 
and  we  think  there  can  be  no  question  of  the 
validity  of  the  sections  of  the  statute  to 
which  we  have  made  reference  in  this  con- 
nection." That  opinion  was  written  in  1894, 
—24  years  after  the  adoption  of  the  con- 
stitution of  Illinois  of  1870. 

In  MlUer  v.  State,  149  Ind.  007,  40  N.  B. 
804,  40  L.  R.  A.  109,  the  reformatory  act  of 
Indiana  was  challenged  as  unconstitutionaL 
Said  the  court:  "But  because  the  Jury  are 
not  allowed  to  fix  the  amount  of  the  punish- 
ment which  is  to  be  Inflicted,  it  is  contended 
that  the  reformatory  act  deisrlves  the  ac- 
cused of  a  Jury  trial,  in  violation  of  section 
13  of  the  bin  of  rights.  This  very  objection 
to  a  similar  act  under  a  similar  constitution- 
al iHX>vIslon  in  tbe  constitution  of  Illinois,  in 
People  V.  Illinois  State  Reformatory,  148  IlL 
422,  36  N.  B.  79,  23  L.  R.  A.  189,  was  held 
not  good.  It  was  there  said:  'Nor  is  it 
true  that  a  prisoner  on  trial  for  burglary 
and  burceny  has  a  constitutional  right  to 
have  the  quantity  of  punlshmoit  fixed  by  a 
Jury  [and  repeating  the  extract  already  copied 
from  148  ni.,  36  N.  B.,  and  23  L.  R.  A., 
supra].'  The  supreme  court  of  Illtaiois  again 
decided  the  same  way  in  167  111.  447,  47  N. 
B.  741,  in  George  v.  Pec^e.  We  therefore 
conclude  that  the  act  does  not  deprive  the 
defendant  of  a  Jury  trial.  In  violation  ot  the 
constitution."  It  is  significant  that  section 
19  of  the  bill  of  rights  of  the  constitution 
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of  I&dlana  provided  tbat  "in  all  criminal 
cases  whateTer  the  Jury  shall  have  the  right 
to  determine  the  law  and  the  facta,"  and 
when  the  same  point  was  urged  in  Skelttm 
v.  State,  149  Ind.  641.  49  N.  E.  901,  the 
court  again  ruled  In  the  same  way,  and  add- 
ed additional  reasons  against  it  as  follows: 
"We  are  tmable  to  see  that  any  of  these 
beneficent  provisions  of  the  bill  of  rights  is 
violated  by  not  requiring  the  jury  to  fix  the 
puniRhment.  Our  statute,  it  Is  true,  as  we 
have  seen,  has  heretofore  provided  that  the 
jury  shall,  in  their  verdict,  name  the  punish- 
ment to  be  inflicted.  But  the  constitution 
makes  no  such  requirement;  and  that  which 
the  statute  has  done  the  statute  may  undot 
provided  it  remain  within  the  boundaries  fix- 
ed by  the  constitution.  The  last  act  of  the 
legislature  controls  in  case  of  conflict.  In- 
deed, aside  from  any  statutory  requirement, 
the  fixing  of  punishment  cannot  be  consid- 
ered as  any  necessary  jfatt  of  the  trial  of  a 
cause.  When  the  verdict  or  finding  has  de- 
termined the  existence  of  the  crime  charged, 
the  trial  is  ended,  and  the  punishment  to  be 
thereafter  inflicted  is  the  sentence  which  the 
court  pronounces  under  the  law  then  in  force. 
The  fixing  of  such  punishment  seems  to  be 
a  proper  function  of  a  court,  rather  than  of 
a  jury,— a  matter  of  judgment,  rather  than 
of  finding  a  verdict-  Certainly  the  leaving 
of  this  duty  to  the  court,  instead  of  to  the 
Jury,  as  the  act  in  question  does,  is  no  In- 
vasion of  the  sacred  right  of  trial  by  jury. 
Article  6  of  the  amendments  to  the  consti- 
tution of  the  United  States  secures  the  same 
right  to  jury  trial  in  all  criminal  prosecu- 
tions; but  It  has  never  been  held  that  the 
practice  in  the  federal  courts,  according  to 
which  the  court,  and  not  the  Jury,  fixes  the 
punishment  is  an  infringemrait  of  the  right 
of  trial  by  Jury  g:narantled  by  the  constitu- 
tion. Neither  is  the  provision  in  questlMi  a 
violation  of  the  constitution,  which  provides 
that  'In  all  criminal  cases  whatever,  the 
jury  shall  have  the  right  to  determine  the 
law  and  the  facts.'  Const  Ind.  art.  1,  {  19. 
The  law,  when  applied  to  the  facts  found, 
determhies  the  guilt  or  innocence  of  the  ac- 
cused, and,  in  case  of  guilt  determines  the 
crime  committed.  Of  all  this  the  jury  has 
supreme  control,  under  the  constitution.  But 
the  sentence  is  the  Judgment  of  the  court 
as  to  what  within  the  statutory  limits,  ought 
to  be  the  proper  punishment  for  the  crime 
of  which  the  defendant  has  been  convicted. 
We  do  not  think,  therefore,  that  the  verdict 
provided  for  in  the  new  statute  is  any  vio- 
lation of  the  oonstitutlon.  The  right  of  trial 
by  jury— the  right  to  have  the  Innocence  or 
guilt  of  the  person  charged  with  the  crime 
determined  solely  by  a  jury  of  his  peers— is 
as  fully  guarded  under  the  present  as  under 
the  former  statute." 

The  exact  formula.  "The  right  of  trial  by 
Jury  as  heretofore  enjoyed,"  used  in  the  con- 
stitution of  Illinois  of  1870  and  In  the  con- 
Btitution  of  Missouri  of  1875,  we  have  not 


found  In  any  other  state  constltatloii.  That 
of  Pennsylvania,  adopted  in  1874,  more  near- 
ly approaches  it  There  the  language  is  (sec- 
tion C,  art  1),  "Trial  by  Jury  shall  be  a« 
heretofore,  and  the  right  thereof  shall  re- 
main invicdate."  That  of  New  York  (sec- 
tion 2,  art  1)  is,  "The  trial  by  Jury  in  all 
cases  in  which  it  has  been  heretofore  used 
shall  remain  inviolate."  Tliere  is,  however, 
practically  no  dltCerence  In  tbelr  meantaig. 
In  Byers  v.  Com.,  42  Pa.  89,  Strong,  J., 
said.  "It  Is  Insisted  that  this  act  is  repug- 
nant to  that  clause  of  the  consUtntion  which 
guaranties  'that  trial  by  jury  shall  be  a» 
heretof(H«  and  the  right  thereof  remain  In- 
violate.' The  objection  Is  based  upon  a  mis- 
conception of  what  that  right  of  trial  by- 
jury  was  which  is  protected  by  the  con- 
stitution. The  founders  of  this  state  brought 
with  them  to  their  new  abode  the  usages  to 
which  they  had  been  accustomed  in  the  land 
from  which  they  emigrated.  Among  than 
was  trial  by  Jury.  Its  extent  and  privileges 
were  perfectly  understood,  and  in  brhiging 
it  with  them  the  founders  of  the  common- 
wealth doubtless  intended  to  bring  It  as  they 
had  enjoyed  it  None  of  the  frames  of  gov- 
ernment or  constitutions  under  which  we 
have  lived  have  contemplated  any  extension 
of  the  right  beyond  the  limits  within  which 
it  had  been  enjoyed  previous  to  the  settle- 
ment of  the  state  w  the  adoption  ot  the  con- 
stitution. No  intention  to  enlarge  it  appears 
in  the  laws  agreed  upon  in  England  hi  1682. 
Our  first  constitution— that  of  1776— declared 
that  'trials  by  Jury  shall  be  as  hwetofore.' 
The  constitution  of  1790  and  the  amended 
one  of  1838  adopted  substantially  the  same 
provision.  All  look  to  preservation,  not  ex- 
tension. It  is  the  old  right  whatever  it  was. 
—the  one  previously  enjoyed,- that  must  re- 
main inviolate  alike  in  its  mode  of  enjoy- 
ment and  its  extent"  After  discussing  vari- 
ous cases,  such  as  suits  in  equity,  and  vari- 
ous acts  to  punish  petty  offenses.  In  wlilcb 
the  right  of  trial  by  jury  never  existed  in 
England,  the  judge  proceeds:  "These  acts 
were  In  force  in  1776.  In  view  of  them  the 
first  constltutiCHi  was  made,  and  it  declared, 
not  that  trials  by  Jury  shall  be  tn  all  cases, 
but  as  tberetof(»«.  And  when  that  gave 
place  to  the  later  constitutions  they  under- 
took to  preserve  only  that  right  which  bad 
been  enjoyed."  In  that  case  the  attention 
of  the  court  was  directed  to  the  character 
of  cases  in  which  the  right  could  be  demand- 
ed, not  the  incidents  of  the  right  its^f.  Hi 
Swart  V.  Kimball,  43  Mich.  443,  B  N.  W. 
635,  it  was  the  essential  incident  ot  a  right 
of  trial  by  Jury  of  the  vicinage  or  county 
which  the  statute  denied,  and,  of  conrse.  It 
was  unconstitutional.  In  Wynehamer  v.  Peo- 
ple, 13  N.  T.  426,  it  was  ruled  that  felonies 
were  triable  by  a  Jury,  and  new  felonies  de- 
nounced and  defined  after  the  adoption  of 
the  constitution  must  be  so  tried,  "because 
they  belong  to  the  class  of  cases  in  which 
at  the  adoption  of  the  constitntioo  such  a 
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trial  was  used."  But  no  case  which  our  acr 
omioatlon  has  enabled  ua  to  find  has  an- 
nounced the  doctrine  that  the  fixing  or  as- 
sessment of  the  punishment  In  a  criminal 
case  br  the  Jury  was  an  essential  element 
of  a  Jury  trial;  but  the  common  law  was 
clearly  otherwise,  as  the  authorities  already 
cited,  we  think,  conclosively  establish.  In 
every  case  to  which  we  have  had  access, 
when  the  prisoner  has  been  adjudged  to  have 
been  denied  an  essential  incident  of  jury 
trial  it  appeared  either  that  there  was  a 
denial  of  his  right  to  trial  by  Jury  of  the 
county  or  Tlcinage,  or  that  he  was  denied  a 
Jory  of  12,  or  the  Jurors  yrere  not  impartial, 
or  was  denied  by  statute  a  Jury  in  cases 
which  were  so  triable  at  common  law. 

We  reject  the  argument  that  the  common- 
law  method  never  obtained  in  this  state  as 
to  Jury  trials.  The  common  law  was  adopted 
bi  1816  in  Missouri.  1  Ter.  Laws,  p.  436^ 
c.  154.  In  Vaughn  v.  Scade,  80  Mo.  001, 
Judge  Scott  says:  "The  term  'trial  by  Jury* 
was  well  known  and  understood  at  the  com- 
mon law,  and  in  that  sense  it  was  adopted 
in  our  bill  of  rights.  Of  course,  the  nones- 
sentials of  that  institution,  such  as  concern 
the  quallflcationB  of  Jurors,  the  mode  of  sum- 
moning them,  and  many  other  such  matters, 
were  left  to  the  regulation  of  law.  The  con- 
Btitntlon  Is  preserved  in  retaining  the  sub- 
stance of  that  form  of  trial,  as  it  was  known 
and  practiced  among  those  from  whom  we 
bare  derived  It  The  subject  has  undergone 
examination  in  other  tribunals,  and  we  find 
them  concurring  In  these  views.  They  unite 
in  declaring  that,  where  there  is  a  constitu- 
tional guaranty  of  the  right  of  trial  by  Jury, 
twdve  is  the  number  of  which  the  Jury  must 
be  composed."  When,  therefore,  the  text 
writers  and  courts  speak  of  the  beneficial  ind- 
dmts  of  Jury  trial,  they  must  be  understood 
as  referring  to  those  essentials  which  have 
already  been  mentioned,  to  wit,  12  impartial 
Jurors,  indifferent  between  the  state  and  the 
prisoner.  They  must  be  summoned  from  the 
vicinage  or  county  in  which  the  crime  is 
charged  to  have  been  committed.  Tliey  must 
unanimously  agree  on  their  verdict,  and  must 
be  left  free  to  act  in  accordance  with  their 
oaths  and  Judgment.  These  were  the  essen- 
tials which  the  constitution  was  designed  to 
preserve,  not  to  extend;  and  it  was  the  right 
to  a  trial  by  a  Jury  thus  organized,  and  with 
these  incidents,  which  the  framors  of  the  con- 
stitntion  and  the  people  Intended  should  re- 
main Inviolate.  When  we  consider  that  the 
guaranty  of  a  Jury  trial  In  the  constitution 
of  the  United  States  has  never  been  con- 
strued as  permitting  a  Jury  to  assess  the 
punishment,  but  that  the  invariable  practice 
has  been  to  require  the  Judge  to  fix  the  pun- 
ishment within  the  limits  oif  the  law,  and  a 
large  number  of  our  sister  states  whose  con- 
stltatlons  contain  this  same  guaranty  also  de- 
volve that  duty  upon  the  Judges,  it  is  abscH 
lutely  certain  that  It  was  no  essential  part 
of  a  Jury  trial  at  common  law  that  the  Jury 


should  also  fix  the  punishment  if  they  con- 
victed the  prisoner.  The  testimony  is  too 
overwhelming  to  the  contrary.  If  it  was  not 
an  essential,  then,  as  Judge  Scott  says  In 
Vaughn  V.  Scade,  tt  wa»  left  to  the  legisla- 
ture to  determine  whether  it  would  require 
the  Jury  or  the  Judge  to  assess  the  punish- 
ment where  alternative  or  discretionary  ptm- 
ishments  are  prescribed  by  law.  The  Jealousy 
of  the  E)ngli8h  people  and  our  forefathers,  and 
our  own,  against  committing  the  trial  of  dis- 
puted facts  and  the  determination  of  the  guilt 
or  innocence  of  an  accused  to  the  court,  did 
not  extend  to  the  assessment  of  the  punish- 
ment, which  is  prescribed  within  fixed  limits, 
and  would  govern  either  Judge  or  Jury  in 
assessing  it  The  well-merited  eulogies  uiK>n 
Jury  trial  are  not  based  upon  this  right  of  a 
Jury  to  fix  the  amount  of  punishment  but 
upon  that  far  greater  prerogative  of  weigh- 
ing the  evidence  and  passing  upon  the  guilt 
or  Innocence  of  the  defendant  Lord  Cam- 
den, Ersklne,  Maynard,  and  Blackstone,  who 
80  eloquently  commended  "trial  by  Jrn^'  as 
the  great  birthright  of  the  Englishman,— as 
"his  fence  and  protection  against  all  frauds 
and  surprises  and  against  all  storms  of  pow- 
er,"—knew  nothing  of  the  system  hi  this 
state,  and  some  of  our  sister  states,  requir- 
ing the  Jury  to  assess  the  punishment  Their 
commendation  was  of  the  enlightened  com- 
mon-law system  of  Jury  trial,  which  had  been 
perfected  after  years  of  experience,  and  after 
English  Juries  had  finally  triumphed  over  des- 
potic power  and  sorvlle  Judges.  It  never 
could  have.  In  our  opinion,  been  Intended  to 
tie  up  the  hands  of  the  i)eople  themselves, 
through  their  chosen  representatives,  so  that 
no  beneficial  changes  and  regulations  of  the 
trial  by  Jury  could  be  made  as  subsequent  ex- 
perience might  dictate,  as  long  as  the  essen- 
tials are  preserved.  As  was  said  in  Beers  ▼. 
Beers,  4  Ooun.  536,  10  Am.  Dec.  186,  It  Is 
within  the  reasonable  intendment  of  the  con- 
stitution, so  long  as  the  recognized  essentials 
of  a  common-law  Jury  trial  are  preserved,  to 
adopt  new  methods,  if  the  public  interests 
demand  such  changes;  and  there  Is  nothing 
in  the  constitution  of  1875  which  requires  the 
general  assembly  to  forever  perpetuate  the 
statutes  requiring  Juries  to  fix  the  punish- 
ment where  alternative  punishments  are  pre- 
scribed. As  said  by  the  attorney  general,  the 
constitution  is  not  a  grant  of  powers  to  the 
general  assembly,  but  it  merely  contains  cer- 
tain limitations  and  restrictions  upon  It;  and, 
If  there  is  no  provisl  n  In  It  that  prohibits  the 
general  assembly  from  Imposing  upon  the 
courts  the  duty  of  assessing  the  punishment 
prescribed  within  the  limits  of  the  law,  then 
it  has  the  constitutional  poww  to  so  direct 
and  the  guaranty  of  the  right  of  "trial  by  Jury 
as  heretofore  enjoyed,"  in  and  of  itself,  does 
not  prohibit  it  as  those  words  simply  pre- 
serve the  right  of  trial  by  Jury  which  our  for- 
mer constitutionB  had  also  secured  to  oa. 

But  I  am  referred  to  the  decision  In  loe 
Ca  v.  Tamm,  13S  Mo.  335,  39  S.  W.  791,  t> 
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which  diTlslOD  No.  2  of  this  court  held  a 
compalsory  reference  to  a  referee  for  the  ex- 
amination of  a  long  account  was  not  an  in- 
fringement on  the  constitutional  guaranty  of 
trial  by  Jury  as  heretofore  enjoyed.  An  exam- 
ination of  that  case  will  show  that  the  deci- 
sion proceeded  on  the  view  that  inasmuch  as 
the  supreme  court  of  this  state,  as  early  as 
15  Mo.  144,  in  Shepard  v.  Bank,  had  ruled 
that  such  a  reference  did  not  yiolate  the 
right  of  trial  by  Jury  guarantied  by  the  con- 
stitution of  1820,  and  then  the  people  of  this 
state,  with  full  knowledge  of  that  decision, 
continued  the  same  language  in  the  constitu- 
tion of  18G6  and  the  General  Statutes  of  1865, 
and  this  court  In  1874,  prior  to  the  adoption 
of  our  present  constitution,  in  Edwardson  y. 
Gamhart,  56  Mo.  86,  had  held  it  was  not  to 
be  presumed,  in  these  circumstances,  that  by 
the  adoption  of  the  constitution  of  1865  the 
people  Intended  to  change  the  construction 
placed  by  this  court  on  the  same  statute  un- 
der the  constitution  of  1820,  a  fortiori  the  con- 
stitution of  1875  was  not  Intended  to  do 
away  with  compulsory  references  in  proper 
cases  under  that  statute;  and  we  said: 
"This,  then,  was  the  state  of  the  law  when 
the  constitution  was  framed  and  submitted 
to  the  people  of  Missouri  for  adoption.  'As 
then  understood  and  construed  by  the  court 
of  last  resort  in  this  state,  neither  the  consti- 
tution of  1820,  nor  that  of  1866,  prohibited 
the  courts  from  referring  cases  without  the 
consent  of  either  party,  in  the  cases  men- 
tioned in  the  statutes.  The  right  to  a  Jury 
trial  then  was  modified  to  this  extent  by  this 
pow«  to  appoint  referees.  •  •  •  These 
references  had  been  sanctioned  by  the  stat- 
utes and  the  opinions  of  the  supreme  court 
many  years  before  that  constitution  was 
framed,  and  when  the  people  adopted  It  they 
ratified  the  provision  as  to  Jury  trial  as  it 
had  been  enjoyed  previously  thereto.  That 
is  to  say,  they  adopted  It  with  the  construc- 
tion ah-eady  placed  upon  it;  otherwise  the 
words  'as  heretofore  enjoyed'  are  utterly 
meaningless."  We  submit,  that  opinion  rests 
upon  sound  legal  grounds.  It  has  been  uni- 
formly and  consistently  ruled  that  where  ju- 
dicial construction  has  put  a  certain  meaning 
on  the  words  of  a  statute,  and  then  the  legis- 
lature, In  a  subsequent  act  in  pari  materia, 
uses  the  same  words,  the  presumption  arises 
that  the  legislature  intended  to  express  the 
meaning  previously  put  upon  them.  Mc- 
Nlchol  V.  Agency,  74  Mo.  457;  Saunders  v. 
Anchor  Line,  97  Mo.  26,  10  S.  W.  596,  3  li. 
R.  A.  390.  And  especially  is  this  so  whto 
revisions  of  the  laws  and  constitutions  have 
intervened,  and  the  language  construed  has 
been  retained.  Saunders  v.  Anchor  Line,  97 
Mo.  26,  10  a  W.  595,  3  L.  R.  A.  380.  Outside 
of  the  reference  to  the  state  of  the  law  at  the 
time  of  the  adoption  of  the  constitution,  add 
to  show  that  It  had  been  the  same  with  regard 
to  references  since  the  admission  of  the  state 
into  the  Union,  the  decision  throws  no  light 
upon  the  question  for  decision. 


We  hold  that  the  construction  put  upon 
the  words  "as  heretofore  enjoyed"  by  the 
supreme  court  of  Illinois,  and  approved  by 
the  supreme  courts  of  Indiana  and  Pennsylva- 
nia, is  the  correct  interpretation,  and  that 
the  act  in  question  (section  1838,  Rev.  St. 
1899)  to  not  unconstitutional  because  it  p«- 
mits  the  court.  Instead  of  the  Jury,  to  assess 
the  punishment  A  verdict  of  guilty,  without 
assessing  the  punishmoit,  under  our  laws, 
which  permit  the  Jury  to  fix  the  punishment, 
is  not  a  failure  to  find  a  part  of  the  issue. 
State  V.  Foster,  115  Mo.  461,  22  S.  W.  468; 
State  V.  Robb,  90  Mo.  90,  2  S.  W.  1.  In 
State  V.  Poster,  116  Mo.  460,  22  S.  W.  468, 
it  was  said:  "Among  the  causes  thus  alleg- 
ed in  that  motion  is  that  to  the  Jury  alone 
belonged  the  fixing  of  the  penalty  for  the 
crime  of  which  defendant  was  found  guilty. 
The  contention  is  without  foundation."  The 
Jury  having  failed  to  assess  the  pnnlshmoit. 
It  belonged  to  the  court  to  assess  It,  and 
render  Judgment  accordingly.  Rev.  St  1888. 
(  4230.  Wynn  v.  State,  1  Blackf.  28,  confirms 
this  view.  In  that  case  the  Jury  returned  a 
verdict  "fining  defendants  $10  each,"  and 
it  was  reversed  because  the  Jury  did  not  find 
them  guilty,  which,  said  the  court,  "to  a  total 
neglect  of  the  whole  subject-matter  put  In  to- 
sue."  So  that  if  they  had  found  them  guilty 
they  would  have  responded  to  the  whole  Is- 
sue. Without  that  finding  no  Judgment  could 
be  Imposed.  So,  In  State  v.  Foster,  supra, 
had  the  Jury  failed  to  find  defendant  guilty, 
the  court  woxUd  have  been  powerless  to  pun- 
ish him;  but  having  done  80>,  their  verdict 
was  ample  to  sustain  the  Judgment  which  we 
affirmed.  The  office  of  the  Jury  at  common 
law  to  to  find  the  truth  of  dtoputed  facts, 
not  to  find  the  law.  That  Is  written  for  the 
guidance  of  court  and  Jury  alike.  When  the 
Jury  in  a  case  of  fel«yny  bring  in  a  verdict 
of  guilty,  there  is  no  room  or  occasion  for 
any  waiver  by  the  defendant  The'  tow  of 
this  state,  which  has  never  been  questioned, 
provides  that  in  such  case  the  court  shall  as- 
sess the  punishment  and  render  the  Judg- 
ment State  V.  Foster,  supra.  Hto  attempt- 
ed waiver,  in  the  circumstances  suggested, 
would  not  in  the  least  affect  the  pow«  of  the 
court  to  assess  his  punishment 

It  only  remains  to  be  added  that  this  stat- 
'  ute  has  been  twice  construed  by  this  court, 
—once  in  State  r.  Knock,  142  Mo.  615,  44  S. 
W.  236,  in  which  It  was  sustained  without 
a  suggestion  of  unconstitutionality,  and  the 
defendant  sentenced  to  the  penitentiary,  and 
State  V.  Hall,  66  S.  W.  248,  In  which  the 
Knock  Oase  was  approved. 

It  needs  only  to  be  said  that  In  the  de- 
termination of  a  question  of  the  constitution- 
ality of  a  law,  it  to  a  settled  rule  for  the 
guidance  of  the  courts  that  the  acts  of  the 
legislature  are  presumed  to  be  constltational. 
and  it  to  only  when  they  manifestly  Infringe 
on  some  provision  of  the  coostltatlon  that 
they  can  be  declared  void  for  that  reason, 
la  case  of  doubt  every  possible  presumption 
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not  direcOy  Inconsistent  with  the  IsTignagg 
and  subject-matter  Is  to  be  made  In  favor 
of  the  constitntlonaUty  of  the  act  PbllUpe 
y.  Railway  Co.,  86  Mo.  643;  State  ▼.  Layton, 
leo  Mo.  474,  61  S.  W.  171;  Cooley,  Const 
Urn.  (6th  Ed.)  p.  216.  With  the  hlj^est 
courts  ot  our  sister  states  maintaining  the 
constitutionality  of  laws  like  this,  it  certainly 
cannot  be  said  to  be  removed  from  doubt 
even  If  we  do  not  accord  them  the  meed  of 
unanswerable  argument 

2.  The  act  Is  a  general  and  not  a  special 
law.  It  operates  equally  upon  all  who  vio- 
late Its  provisions,  and  establishes  one  mode 
of  punishment  for  all  such?  It  operates  In 
every  county  of  the  state.  State  v.  Insurance 
Co.,  160  Mo.  113,  61  S.  W.  418. 

3.  The  fact  that  the  Jury  assessed  the  pun- 
ishment does  not  vitiate  the  verdict  The 
court  could  Ignore  It  and  assess  the  punish- 
ment Itself,  and  must  be  held  to  have  done 
so  by  adopting  It  and  rendering  judgment 
This  Identical  case  came  before  the  court 
of  appeals  In  Harvey  v.  Com.,  23  Grat.  941, 
and  it  was  ruled  that  although  It  was  the 
duty  of  the  court  to  assess  the  punishment 
and  It  had  directed  the  jury  to  do  so,  and  the 
Jury  had  fixed  the  punishment  yet  It  did  not 
vitiate  the  verdict  or  the  judgment  of  the 
circuit  court. 

4.  I  find  no  error  In  the  admission  of  Mrs. 
Irwin's  testimony  as  to  the  declarations  of 
the  prosecutrix  to  her.  This  was  drawn  out 
by  the  defendant  himself,  and  be  cannot 
complain  of  error  committed  at  his  own  In- 
stigatlor  and  of  his  own  seelcing. 

6.  In  the  divisional  opinion  much  time  is 
devoted  to  discussing  whether  defendant  was 
or  was  not  guilty  of  rape,  and  the  conclusion 
was  reached  that  he  was  not  As  he  was 
not  indicted  for  rape,  the  conclusion  absolves 
the  jury  and  criminal  court  of  having  con- 
victed him  of  a  crime  of  which  he  was  not 
guilty,  and  for  which  he  was  not  Indicted. 
The  Indictment  Is  bottomed  upon  section 
1838,  which  prescribes  that  If  a  person  over 
16  years  of  age  have  carnal  intercourse  with 
an  unmaiTled  female  of  previously  chaste 
character,  between  the  ages  of  14  and  18 
years,  he  shall  be  deemed  guHty  of  a  fdony, 
and  punished  as  therein  jvescrlbed.  It  is 
apparent  that  within  the  ages  mentioned  the 
fenuile  is  incapable,  under  the  law,  of  con- 
senting to  the  defilement  of  her  person.  But 
It  Is  argued  by  the  able  counsel  for  defend- 
ant that  the  court  erred  In  refusing  to  In- 
struct the  jury  that  If  they  believed  def^d- 
ant  had  sexual  Intercourse  with  the  prose- 
ontrix  against  her  will  and  consent  and  that 
such  Intercourse  was  had  by  means  of  force 
and  violence,  and  prosecutrix  resisted  having 
such  Intercourse,  they  should  acquit  defend- 
ant and  Instructing  that  sexual  intercourse 
by  a  man  over  16  years  of  age  with  an  un- 
married female  of  previous  chaste  character, 
who  is  between  the  ages  of  14  and  18  years, 
would  render  him  guilty,  under  this  law, 
whether  said  act  was  accomplished  by  force. 


or  with  or  without  her  consent  The  learned 
criminal  court  unquestionably  followed  the 
decision  of  this  court  in  State  v.  Kbock,  142 
Mo.  516,  44  8.  W.  236,  hi  which  case  this 
statute  first  received  a  construction  by  this 
court  In  that  case,  as  will  be  seen  by  a 
reference  to  the  statement  of  the  facts  on 
page  620,  142  Mo.,  and  page  235,  44  S.  W., 
a  young  lady  had  gone  to  sleep  In  her  own 
room.  In  the  residence  of  the  defendant  who 
was  her  uncle  by  marriage,  and  during  the 
night  was  aroused  by  the  presence  of  the 
defendant  who  was  attempting  to  get  on 
top  of  her.  "He  grabbed  her  hands  and  held 
them  over  her  mouth  to  prevent  her  scream- 
ing. With  his  Imees  he  forced  her  limbs 
apart  and  had  sexual  into'course  with  her." 
On  another  occasion  he  entered  her  room 
while  she  was  dressing,  and  told  her  If  she 
screamed  he  would  kill  her,  and  again  forci- 
bly had  connection  with  her.  In  that  case 
the  criminal  court  Instructed  the  jury  that 
"sexual  Uitercourse  with  an  unmarried  female 
of  previously  chaste  character  who  is  be- 
tween the  ages  of  fourteen  and  eighteen 
years  of  age  Is  a  violation  of  the  law,  with 
or  without  her  consent"  The  defendant  in 
that  case  requested  the  court  to  give  the 
following  Instruction:  "The  court  Instructs 
the  jury  that  If  you  believe  from  the  evi- 
dence that  the  defendant  had  carnal  knowl- 
edge of  the  prosecutrix  against  her  will,  and 
only  accomplished  the  act  by  the  use  of 
force,  then  the  defendant  Is  not  gulltT-  of  the 
offense  charged,  and  you  must  acquit  him,"— 
which  the  trial  court  refused.  Speaking  of 
this  action  of  the  court  this  court  said:  "The 
Instruction  asked  by  defendant  was  properly 
refused,  for  several  reasons.  In  the  first 
place.  It  is  not  the  law,  as  asserted  in  de- 
fendant's first  instruction,  that  U  'force'  be 
used,  this  exonerates  the  fwce  user,  when 
charged  with  the  crime  mmtloned  In  the  act 
of  1895,  supra."  Obviously  the  criminal  court 
did  not  err  In  this  case,  unless  that  oplnloff 
was  erroneous.  We  cannot  agree  that  there 
was  no  evidence  of  force  In  that  case.  In- 
deed, there  Is  a  striking  similarity  In  the 
character  of  force  used  In  the  two  cases. 
Was  the  decision  In  the  Knock  Case  lmprox>- 
erly  decided?  Clearly  the  statute  Itself  makes 
no  distinction  between  sexual  Intercourse 
wltii  and  without  consent  or  with  and  with- 
out force.  In  respect  to  the  matter  of  con- 
sent It  is  not  a  new  character  of  legislation 
In  this  state  Thus  section  3480,  Rev.  St  1889 
(now  section  1837,  'Rev.  St  1899),  provided 
that  "every  person  who  shall  be  convicted 
of  rape,  either  by  carnally  and  unlawfully 
knowing  any  female  child  under  the  age  of 
fourteen  years,"  etc.;  and  it  has  been  uni- 
formly ruled  that  "carnal  knowledge  of  a 
female  child  under  fourteen  years  of  age  Is 
rape,  under  this  statute,  whether  accomplish- 
ed with  or  without  force,  or  with  or  without 
the  consent  of  the  child."  State  v.  Wray, 
100  Mo.  599,  19  S.  W.  86;  State  v.  Meinhart 
73  Mo.  563;    State  r.  Houx,  109  Mo.  664, 
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19  S.  W.  38,  32  Am.  St  Rep.  686;  State  T. 
Baskett,  111  Mo.  272,  19  S.  W.  1097;  State 
y.  Duffey,  128  Mo.  557,  81  S.  W.  96;  State 
V.  Baker,  186  Mo.  74,  37  B.  W.  810;  State 
T.  Burries,  126  Mo.  565,  29  S.  W.  842.  If, 
as  we  have  so  often  held.  It  is  competent 
for  the  legislature  to  provide  that  car&al 
kuowledge  of  a  female  child  mider  14  shall 
be  rape,  lirespective  of  consent  or  force,  why 
conld  it  not  provide  tibat  If  a  man  of  over 
]6  years  of  age  shall  have  carnal  knowledge 
of  an  unmarried  female  of  previously  chaste 
character,  between  14  and  18  years  of  age, 
he  is  guilty  of  a  felony,  "irrespective  <^  force 
or  consent  on  h^  part7'  But  the  argument 
is  that  the  carnal  knowledge  under  section 
1838  Is  merged  into  the  higher  crime  of  rape 
when  the  evidence  discloses  force.  1  Bish. 
Cr.  Law  (7th  Ed.)  §  786,  says:  "The  doctrine 
of  merger  Is  applicable  to  two  classes  of 
cases:  The  one,  where  a  criminal  act  falls 
within  the  definitions  of  two  or  more  sep- 
arate offenses;  the  other,  where  offenses  are 
so  graded  that  the  less  culpable  are  included 
in  those  involving  a  larger  guilt,  as  shown 
at  section  780  In  our  last  chapter.  The  gen- 
eral rule  Is,  as  there  explained,  that  the 
prosecuting  power  may  select  for  conviction 
any  one  of  these  offenses,  and  the  defend- 
ant cannot  object,  though  his  guilt  covers 
also  a  larger  or  different  one.  •  •  • 
Merger  in  the  criminal  law  occurs  where  the 
-same  act  of  crime  Is  within  the  definition 
of  a  misdemeanor  and  likewise  a  felony,  or 
of  a  felony  and  likewise  a  treason;  and  the 
rule  Is  that  the  lower  grade  merges  in  the 
higher."  That  Is,  an  act  cannot  be  both  a 
felony  and  a  misdemeanor,— "a  doctrine 
which  applies  only  where  tlie  identical  act 
'Constitutes  both  offenses."  Again,  In  section 
701,  same  volume,  he  says:  "Subject  to 
■whatever  exception  may  be  found  In  the  doc- 
trine of  merger,  a  criminal  person  may  be 
holden  for  any  crime  of  whatever  nature 
which  can  be  legally  carved  out  of  his  act 
He  Is  not  to  elect  but  the  prosecuting  power 
Is.  If  the  evidence  shows  him  to  be  guilty 
of  a  higher  offense  than  that  he  stands  in- 
dicted for,  or  a  lower,  or  of  obe  differing  in 
nature,  whether  under  a  statute  or  at  com- 
mon law,  he  cannot  be  heard  to  complain; 
the  question  being  whether  It  shows  him  to 
be  guilty  of  the  one  charged."  In  Com.  v. 
McPike,  8  Cush.  181,  50  Am.  Dec.  727,  the 
defendant  was  held  to  have  no  Just  ground 
of  objection  to  a  conviction  under  an  indict- 
ment for  manslaughter  because  the  facts  prov- 
ed he  had  been  guilty  of  mnrder.  Our  statute 
expressly  permits  this  In  all  cases  In  which 
there  are  degrees  of  crime,  and  the  finding 
is  of  a  less  degree  than  that  charged  In  the 
Indictment  and  a  verdict  for  manslaughter 
or  murder  tn  the  second  degree  will  not  be 
disturbed  because  the  evidence  shows  de- 
fendant guilty  of  mnrder  In  the  first  degree. 
But  here  we  are  confronted  with  State  t. 
Woolflvor,  77  Mo.  103,  State  v.  Strattman, 
100  Mo.  540,  13  S.  W.  814,  and  State  v.  Lin- 


gle,  128  Mo.  528,  SI  S.  W.  20.  on  «r  wlllcll 
follow  state  y.  Ellis,  74  Mo.  386,  41  Am.  Rep. 
821,  In  which  It  was  ruled,  on  an  indictment 
for  Incest,  that,  If  it  appeared  that  the  ses- 
ual  Intercourse  had  been  effected  by  forces 
It  was  rape,  and  the  conviction  for  incest 
conld  not  stand.  None  of  these  cases,  except 
State  y.  Ellis,  discussed  the  principle  on 
which  this  ruling  was  based,  but  simply  fol- 
lowed  It  In  that  case  it  is  put  upon  the 
ground  of  merger;  that  rape  was  the  higher 
crime,  and  Incest  the  lesser,  and  the  latter 
was  merged  In  the  rape.  The  correctness  of 
that  decision  I^  not  challenged.  In  all  of 
those  cases,  except  the  Ellis  Case,  it  was 
ruled  that  before  the  Jury  could  acquit  on 
the  ground  that  the  crime  of  rape  had  been 
shown,  the  Jury  must  believe  that  if  the  de- 
fendant were  on  trial  for  rape  It  would  be 
their  dnty  to  convict  him  of  that  charge; 
and  in  each  this  court  held  the  conviction 
of  the  lees  offense  proper,  notwithstanding 
In  each  the  female  prosecutrix  had  testified 
she  was  "forced,"  this  court  saying  that  the 
evidence  fell  short  of  making  out  a  case  of 
rape.  In  State  r.  Bills  this  court  cited  the 
following  authorities:  People  t.  Harriden,  1 
Parker,  Q:.  R.  914  (a  nisi  prlus  case;  a  prose- 
cution for  incest  by  a  ftttber  with  his  daugh- 
ter); and  the  trial  Judge  ruled  that  the  stat- 
ute against  Incest  applied  only  to  cases  where 
the  connection  was  by  mutual  consent  and. 
If  the  connection  was  accomplished  by  force, 
to  such  an  extent  as  to  render  defendant 
guilty  of  rape,  incest  was  not  sustained. 
And  to  the  same  effect  Is  Noble  v.  State,  22 
Ohio  St  541,  In  which  It  was  also  held  that 
emiflsi<Hi  was  an  essential  in  Incest— a  doc- 
trine nowhere  else  recognized  In  this  country. 
In  Croghan  y.  State,  22  Wis.  444,  In  a  prose- 
cution for  seduction.  It  was  held  error  to 
Instruct  the  Jury  tbat  "If  the  woman  ultimate- 
ly consented  to  the  Illicit  Intercourse  the 
crime  was  seduction,  and  not  rape,  although 
she  consented  partly  through  fear,"  etc  The 
court  held  the  woman  must  be  tempted,  lur- 
ed, and  led  astray  through  Infiuence  and  per- 
suasion employed  by  her  seducer  until  she 
freely  c<Misented,  in  order  to  constitute  se- 
duction. Tliat  the  instruction  was  nroneona 
as  to  the  proof  In  seduction,  we  have  no 
doubt  De  Groat  v.  People,  39  Mich.  124. 
was  decided  upon  the  ground  that  in  Incest 
both  parties  must  consent,  nnder  the  statnte 
of  that  state,  and  as  there  was  evidence  of 
force,  it  could  not  be  incest  In  State  v. 
Thomas,  53  Iowa,  214^  4  N.  W.  906,  it  was 
held  rape  and  incest  could  not  be  charged  as 
a  compound  offense  under  the  statute  of  that 
state;  Beck  and  Day,  JJ.,  dissenting.  Where- 
as In  Com.  y.  Goodhue,  2  Mete.  (Mass.)  188. 
the  indictment  was  for  rape,  and  the  convic- 
tion for  incest:  the  latter  being  included  in 
the  former.  In  each  of  these  cases  It  will  be 
seen  that  the  basis  of  the  optnlwi  is  that, 
whatever  other  crime  defendant  might  be 
guilty  of,  he  was  not  guilty  of  the  particular 
crime  of  Incest  or  seduction,  as  Uie  facta 
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would  not  rastaln  the  statutory  definition 
of  those  offenses;  and  the  declsiona  are  not 
referable  to  the  technical  doctrine  of  merger, 
as  defined  by  Bishop  and  other  law  writers. 
Those  cases  do  not  determine  that  one  crim- 
inal transaction  may  not  present  combina- 
tions which  leave  an  election  in  the  state 
in  dealing  with  the  (lender.  Thns  robbery 
is  larceny  aggravated  by  the  fact  that  the 
goods  are  taken  from  the  person  of  the  owner 
by  violence  or  patting  in  fear.  BI.  Gomm. 
bk.  4,  p.  243,  says:  "Open  and  violent  lar^ 
ceny  from  the  p«son  or  robbery  (the  "rapina* 
of  the  civilians)  is  the  f^onious  and  forcible 
taking  from  the  person  of  another  of  goods 
or  money  to  any  valae  by  violence  or  putting 
him  In  fear."  In  Bonsall  v.  State,  S5  Ind. 
402,  it  was  ruled  that  -where  one  is  Indicted 
for  larceny,  and  the  evidence  shows  he  might 
have  been  indicted  for  robbery,  and  there- 
fore the  state  has  arraigned  him  for  a  less 
aggravated  crime  than  that  of  which  he  Is 
really  gnilty,  he  cannot  complain.  In  Hlcky 
v.  State,  23  Ind.  21,  the  defendant  was  In- 
dicted and  convicted  fbr  grand  larceny,  bat 
tbe  proof  showed  he  had  committed  ralbbery; 
and  it  was  argued  In  bis  behalf  that  the  con- 
viction was  erroneons,  but  the  supreme  coart 
held  otherwise,  saying  larceny  was  included 
In  robbery,  and  as  a  general  rule  "a  crim- 
inal iierson  may  be  hnlden  for  any  crime 
of  whatever  nature  which  can  be  carved  out 
of  his  act"  citing  1  Bish.  Or.  Law,  §§  410, 
536,  682;  2  Bish.  Cr.  Law,  §§  410,  67B,  707, 
966,  973,  993;  Lewis,  Cr.  Law,  450.  495,  466; 
People  V.  McGowan,  17  Wend.  386.  Apply- 
ing this  principle  to  the  statute  before  us, 
and  granting  that  the  defendant  might  have 
been  indicted  and  convicted  for  rape,  a  crime 
of  the  most  atrocious  character,  which  Involv- 
ed a  forcible  violation  of  the  person  of  the 
prosecntrix,— how  can  the  defendant  com- 
plain because  the  state  has  elected  to  prose- 
cnte  him  for  a  violation  of  her  person  under 
this  statute,  In  which  it  Is  unnecessary  to 
prove  a  forcible  deflonrlng  of  the  proeecntrix? 
In  what  does  it  differ  from  a  prosecution  for 
larceny  when  the  proof  shows  robbery,  <» 
for  manslaughter  when  the  proof  shows  mur- 
der, or  for  murder  in  the  second  degree  when 
tbe  proof  shows  murder  in  the  first  degree? 

Upon  mature  consideration,  we  are  fully 
satlsfled  that  the  construction  given  this  stat- 
ute In  State  v.  Knock,  142  Mo.  615,  44  S.  W. 
235,  was  correct,  and  that  the  criminal  conrt 
correctly  ruled  that  proof  of  force  did  not 
entitle  the  defendant  to  an  acquittal,  every 
eevential  of  the  crime  being  otherwise  proven; 
and  It  foDows  that  State  v.  EUIs,  74  Mo.  386, 
41  Am.  Rep.  821,  and  the  cases  named  which 
baTe  followed  It,  should  on  this  point  no  long- 
er be  followed. 

As  to  the  snfllciency  of  tbe  evidence  to  sns- 
tatai  the  verdict  of  the  Jury:  The  testimony 
of  tbe  witnesses  was  heard  by  the  Jury.  The 
Jury  had  an  opportunity  of  seeing  them  and 
observing  their  demeanor  on  the  stand,  and 
It  was  their  peenliar  province  to  weigh  tbdr 


testimony,  and  believe  or  disbelieve  It  Tbej 
believed  the  prosecutrix,  and  did  not  believe 
the  defendant's  witnesses.  The  verdict  has 
been  approved,  also,  by  the  Judge  of  the 
criminal  court  who  also  had  the  advantage 
of  seeing  the  witnesses  and  observing  their 
manner.  We  discover  no  such  evidence  of 
IH«JudIce  or  partiality  as  would  Justify  us, 
at  this  distance,  In  rejecting  the  verdict  of  the 
Jury,  and  the  Judgment  should  accordingly 
be  affirmed. 

ROBINSON,  BRACB,  and  VALLEANO?,  J7., 
concur  in  toto.  BUROBSS,  C.  J.,  concurs  In 
the  opinion  as  to  the  law  of  the  case,  but 
thinks  the  Judgment  should  be  reversed,  and 
the  cause  remanded  for  further  trial,  upon  the 
ground  of  the  want  of  substantial  evidence 
to  sustain  tbe  verdict  SHERWOOD  and 
MARSHALL,  JJ.,  dissent  and  express  their 
views  In  a  dissenting  opinion  by  SHKB- 
WOOD,  J. 

8HI3RWOOD,  J.  (dlssfflitlng).  This  appeal 
comes  from  Buchanan  county,  and  was  taken 
because  defendant  was  convicted  under  an 
Indictment  bottomed  on  the  violation  of  the 
prohibition  contained  In  section  1838,  Rev. 
St  1890,  and  bis  punishment  assessed  at  one 
month's  imprisonment  in  the  comity  Jail,  and 
the  payment  of  a  fine  of  $500.  The  cited  sec- 
tion, enacted  In  1896,  is  the  following:  "If 
any  person  over  the  age  of  sixteen  years  shall 
have  carnal  knowledge  of  any  unmarried 
female,  of  previously  chaste  character,  be- 
tween the  ages  of  fourteen  and  eighteen 
years  of  age,  he  shall  be  deemed  guilty  of  a 
felony,  and  upon  conviction  shall  be  pun- 
shed  by  Imprisonment  in  the  penitentiary  for 
a  term  of  two  years,  or  by  a  fine  of  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  or  by  imprisonment  In  the 
county'  Jail  not  less  than  one  month  or  more 
than  six  months,  or  by  both  fine  and  im- 
prisonment In  the  discretion  of  the  court" 
Laws  189S,  p.  149.  Immediately  above  the 
section  quoted  is  section  1837  of  tbe  same  rs- 
vlslon,  which  reads  in  this  way:  "Every  per- 
son who  shall  be  convicted  of  rape,  either  by 
carnally  and  unlawfully  knowing  any  female 
child  under  the  age  of  fourteen  years,  or  by 
forcibly  ravishing  any  woman  of  the  ag^e  of 
fourteen  years  or  upward,  shall  suffer  death, 
or  be  punished  by  Imprisonment  in  the  peni- 
tentiary not  less  than  five  years.  In  the  dis- 
cretion of  the  Jury."  The  section  last  above 
mentioned  has,  with  some  modifications  as  to 
punishment  been  on  our  statute  books  ever 
since  section  23,  p.  170,  St  1835,  was  enacted, 
and  probably  before  that  time.  In  1879  sec- 
tion 12S3  was  enacted,  and  there  an  amend- 
ment occurred,  which  so  amended  section  28, 
p.  780,  Gen.  St  1866,  as  to  suffer  tbe  award- 
ing of  the  penalty  of  death,  and  also  added  the 
words  'in  the  discretion  of  the  Jury."  Such 
amendment  made  tbe  law  as  it  is  to-day. 
But  as  far  back  ds  section  10,  p.  639,  1  Ro* 
St  VBBb,  an  offender  whose  offense  was  ' 
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tohable  by  tanprlaonment  In  the  penitentiary 
for  a  term  not  less  than  any  specified  number 
of  years,  and  no  limit  to  duration  of  such 
pnnisbment  declared,  might  be  imprisahed 
during  his  natural  life,  or  for  any  number  of 
years  not  less  than  those  prescribed.  Oen. 
St.  1806,  p.  826,  {  10;  Rev.  St  1879,  |  160): 
Rev.  St  1888,  i  39G5;  Rev.  St  1899,  |  2376. 
So  that  those  words,  "in  the  discretion  of  tbe 
Jury,"  seem  to  liaTe  added  naught  to  the  force 
and  effect  of  tbe  given  section.  The  perti- 
nency of  these  prefatory  observations,  and  the 
citation  of  the  above  sections,  will  appear  in 
the  following  investigation. 

Defendant  makes  assertion  that  section 
1836  is  unconstitutional,  in  that  it  deprives 
defendant  of  the  right  of  trial  by  Jury  as 
guarantied  by  section  28,  art  2,  of  our  state 
constitution,  which  declares,  "Tbe  right  of 
trial  by  Jury  [as  heretofore  enjoyed]  shall 
remain  inviolate."  The  bracketed  words  show 
tbe  difference  between  a  corresponding  sec- 
tion and  article  in  the  constitution  of  1866 
and  the  section  above  quoted,  and  the  words 
added  to  the  latter.  It  has  been  ruled  re- 
specting these  words  that  whatever  was  tbe 
status  of  that  right  at  the  time  the  consti- 
tution of  1875  '^s  adopted  was  the  status  re- 
ferred to  in  that  instrumoit  State  v.  Bock- 
Struck,  136  Mo.,  loc.  cit  358,  88  S.  W.  317, 
and  cases  cited;  Ice  Oo.  v.  Tamm,  138  Mo< 
383,  39  S.  W.  791,  and  cases  cited.  In  Mich- 
igan the  provision  of  tbe  constitution  of  that 
state  similar  to  our  own  is  this:  "The  right 
of  trial  by  Jury  shall  remain."  Const,  art  6, 
i  27.  Under  that  provision  a  statute  was 
challenged,  as  to  its  constitutionality,  which 
authorized  pnsons  charged  with  cutting  tim- 
ber on  state  lands  to  be  tried  in  some  county 
other  than  that  in  which  tbe  offense  was  com- 
mitted. Discussing  that  statute  in  the  light 
of  that  constitutional  provision.  Judge  Cooley 
characterized  the  act  as  not  only  tyrannical 
and  oppressive,  but  manlf  estiy  in  conflict  with 
one  of  tbe  plainest  and  most  Important  pro- 
visions of  the  constitution.  Proceeding  fur- 
ther, that  Jurist  observed:  "The  right  is  to 
remain.  What  right?  Plainly  tbe  right  as  it 
existed  before,— the  right  to  a  trial  by  Jury 
as  it  had  become  known  to  the  previous  Ju- 
risprudence of  the  state.  Underwood  v.  Peo- 
ple, 32  Mich.  1,  20  Am.  Rep.  633.  The  right 
Is  not  described  here.  It  is  not  said  what 
shall  be  its  incidents.  It  is  mentioned  as 
something  well  known  and  understood,  un- 
der a  particular  name;  and  by  implication, 
at  least,  even  a  waiver  of  its  advantages  is 
forbidden.  If  the  accused  himself  cannot 
waive  them,  plainly  the  legislature  cannot 
take  them  away.  The  next  section  of  the 
constitution  repeats  the  guaranty  of  this 
method  of  trial  In  every  criminal  prosecu- 
tion,' and  nothing  is  better  setiled  on  the  au- 
thorities than  that  the  legislature  cannot  take 
away  a  single  one  of  its  substantial  and  bene- 
ficial incidents."  Swart  v.  KimbaU,  43  Mich., 
»0C.  dt.  448,  6  N.  W.  635. 

At  common  law  the  Jury  Impaneled  to  try 


a  criminal  cause  could,  when  finding  against 
the  defendant,  either  bring  in  a  verdict  of 
guilty,  whereupon  the  court  fixed  tbe  poa- 
Ishment,  or  else  make  a  special  finding  of 
facts,  and  leave  the  result  of  determining  the 
fact  of  guilt  and  also  of  fixing  tbe  dura- 
tion or  amount  of  the  punishment,  to  tbe 
court  To  use  the  language  of  Blackstone 
in  regard  to  the  verdict  in  such  cases,  where 
he  says:  "And  such  public  or  open  verdict 
may  be  either  general,  'Ouilty,'  or  'Not  guilty,' 
or  special,  setting  forth  all  the  circumstances 
of  the  case,  and  praying  tbe  Judgment  of  tbe 
coiu^  whether,  for  instance,  on  the  facts 
stated,  it  be  murder,  manslaughter,  vr  no 
crime  at  all.  This  is  where  th^  doubt  the 
matier  of  law,  and  therefore  choose  to  leave 
It  to  the  det»mlnation  of  the  cosrt,  though 
they  have  an  unquestionable  right  of  deter- 
mining upon  all  the  circumstances,  and  find- 
ing a  general  verdict,  If  they  think  pnq)^ 
to  80  hazard  a  breach  of  their  oaths;  and,  if 
their  verdict  is  notoriously  wrong,  they  may 
be  punished  and  tbe  voidict  set  aside  by  at- 
taint at  the  suit  of  tbe  ktng,  but  not  at  the 
suit  of  tbe  iwlaoner."  4  BL  Oomm.  (Lewis' 
Bd.)  361.  And  under  tbe  common  law  a  de- 
fendant (w  trial  for  a  felmy  bad  no  consti- 
tutional right  to  liave  the  measure  of  his 
punishment  fixed  by  a  Jury.  2  Hale^  P.  CX 
310.  Not  only  was  a  prisoner  at  comm<Mi 
law  denied  the  right  of  having  the  measure 
of  his  punishment  determined  by  a  Jury,  but, 
even  when  the  Jury  found  a  verdict  In  favw 
of  the  accused,  such  vordict  was  UaUe  to 
be  set  aside,  if,  in  the  opinicm  of  the  tilal 
Judge,  it  was  "notoriously  wrong,"  and  the 
Jury  were  punished  and  their  verdict  set 
aside  by  attaint  at  tbe  suit  of  the  king,  but 
not  at  tbe  suit  of  the  prisoner,  in  case  of 
bis  conviction.  Such  was  the  right  of  trial 
by  Jury  in  its  sum  total,  in  Its  tout  ensemble, 
as  it  was  known,  practiced,  and  existed  at 
commrai  law.  Was  there  any  change  In  tills 
state  in  regard  to  that  right,  and  in  the 
methods  of  its  practice  as  Imown  and  prac- 
ticed at  common  law?  Yes;  changes  most 
radical  were  effected  at  least  as  early  as 
the  Statutes  of  1835,  which  provided:  "Where 
tbe  Jury  find  a  verdict  of  guilty,  and  fall  to 
agree  on  the  punishment  to  be  inflicted,  or 
do  not  declare  such  punishment  by  theta- 
verdict,  or  assess  a  punishment  not  antbor 
ized  by  law,  and  in  all  cases  of  Judgment  on 
confession,  the  court  shall  assess  and  de- 
clare tbe  punishment,  and  render  Judgment 
accordingly."  Rev.  St  1835,  p.  498,  {  4; 
Rev.  St  1845,  p.  883,  t  4;  2  Rev.  St  1865, 
p.  1196,  I  5;  Oen.  St  1865,  p.  862,  i  5.  And 
the  statutes  since  1825  have  fixed  tbe  pnn- 
isbment to  be  awarded  for  murder  in  the 
first  degree.  1  Rev.  Laws  1826,  p.  282,  |  3; 
Rev.  St  1835,  p.  168,  {  3;  Rev.  St  184S,  p. 
344,  f  8:  1  Rev.  St  1855,  p.  660,  |  8;  Oen. 
St  1866,  p.  778,  I  8.  That  punlsbmoit  is 
death,  and  has  so  c(ntinued  down  through 
every  subsequent  revision.  That  punishment 
Is  assessed  by  the  law,  and  with  Its  assess- 
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ment  neither  Jury  nor  court  hare  any  hand 
or  concern  whatever.  And  for  this  reason 
It  Is  a  matter  wholly  Irrelevant  to  the  present 
dlscoasion  to  examine  what  the  conrt  could 
do  under  the  territorial  laws  In  regard  to 
fixing  the  punishment  in  murder  and  rape 
cases.  Such  investigations  savor  too  mnch 
of  the  last  year's  bird's  nest  theory.  As 
well  might  we  go  back  to  the  French  laws 
that  prevailed  In  this  country  prior  to  the 
"Louisiana  purchase."  The  common  law. 
In  its  right  of  trial  by  Jury,  has  never  pre- 
vailed in  this  state,  so  far  as  our  Reports  and 
statutes  show;  certainly  not  since  1835. 
Since  that  period  such  a  verdict  as  a  special 
verdict  In  a  criminal  case,  as  above  describ- 
ed, or  the  setting  aside  of  a  verdict  by  at- 
taint at  the  suit  of  the  state,  when  in  favor 
of  a  defendant,  because  "notoriously  wrong," 
and  the  punishment  of  a  Jury  for  returning 
sncb  wrong  verdict,  have  never  been  known 
In  this  state.  And  yet  those  things  w»e 
part  and  parcel— were  but  incidents  and  con- 
comitants—of the  right  of  trial  by  Jury  as 
known  and  practiced  at  common  law. 

With  matters  in  this  statutory  posture; 
with  the  duties  of  a  Jury  in  returning  a  ver^ 
diet,  and  of  the  court  when  such  verdict 
should  be  returned,  firmly  and  explicitly  es- 
tablished by  positive  law;  and  with  our  Juris- 
prudence In  regard  to  such  matters  settled 
by  not  Infrequent  decisions  of  this  court,— 
the  constitution  of  1875  was  adopted.  What 
does  that  constitution  say  touching  the  point 
in  hand?  It  says;  "The  right  of  trial  by 
Jury  as  heretofore  ^oyed  shall  remain  in- 
violate." Enjoyed  where,  when,  or  how? 
Snjoyed  as  it  existed  at  commcn  law?  En- 
Joyed  as  it  existed  In  England?  Enjoyed  as 
it  existed  when  this  state  was  a  territory? 
Tbe  bill  of  rights  does  not  thus  declare. 
Had  It  beei^  Intended  that  that  right  was  to 
be  measured  and  defined  by  its  definition 
and  limitations  as  known  and  existing  at 
common  law,  then  the  framers  of  our  bill  of 
rights  were  singularly  unfortunate  In  their 
use  of  language.  Had  they  designed  to  pw- 
petuate  the  right  as  It  existed  at  commcm 
law,  they  would  have  so  declared  In  terms 
too  plain  to  be  misunderstood.  They  said 
"as  heretofore  enjoyed."  Enjoyed  where? 
Why,  here  in  Missouri,  and  not  in  any  tot- 
elgn  country.  Enjoyed  as  It  bad  been  laid 
down  in  our  statutes  and  expounded  In  our 
frequent  decisicms  prior  to  the  adoption  of 
the  constitution  of  1876.  That  is  what  was 
meant,  and  only  that  And  this  court  has 
so  decided  hi  State  v.  Bockstruck,  136  Mo., 
loc.  clt  358,  38  S.  W.  317.  For  67  years  the 
right  of  trial  by  Jmry  has  been  enjoyed  in 
this  state  as  pointed  out  in  our  statutes  and 
practiced  in  our  courts,  and  now  at  this  late 
day  we  are  gravely  told  that,  in  spite  of 
nearly  threeHjuarters  of  a  century  of  stat- 
utory definition  and  Judicial  practice  and 
exposition,  the  legislature  could,  at  a  word, 
-wipe  ont  all  these  statutory  provisions,  wipe 
out  the  twenty-eighth  section  of  tbe  bill  of 


rights,  and  restore  to  full  vigor  the  common- 
law  right  of  trial  by  Jury,  with  all  its  crudi- 
ties, injustice,  and  barbarisms.  I  do  not  be- 
Ueve  it 

In  Ice  Co.  T.  Tamm,  188  Mo.  886,  88  S.  W. 
781,  touching  the  right  of  trial  by  Jury,  auo- 
tatton  Is  approvingly  made  from  Edwardson 
▼.  Gamhart  56  Mo.  81,  where  Judge  Vories 
said:  "It  iB  not  to  be  presumed  that  the  pro- 
vision of  the  constitution  relied  on  was  bi- 
tended  to  change  the  law  as  it  then  existed, 
and  had  been  practiced  In  the  state  for  a 
quarter  of  a  century.  The  object  of  the  fram- 
ers of  the  constitution  mnst  have  been  to  pre- 
serve the  right  of  trial  by  Jury  as  it  then 
existed  and  had  been  practiced  in  this  state, 
and  not  to  establish  a  new  rule  of  practice  on 
that  subject  This,  then,  was  the  state  of  the 
law  when  tbe  constitution  of  1875  was  framed 
and  submitted  to  the  people  of  Missouri  for 
adoption.  As  then  understood  and  construed 
by  the  court  of  last  resort  in  this  state,  nei- 
ther the  constitution  of  1880  nor  that  of  1866 
prohibited  the  courts  from  referring  cases 
without  the  consent  of  either  party,  in  tbe 
cases  mentioned  in  the  statutes.  The  right 
to  a  Jury  trial  then  was  modified  to  this  ex- 
tent by  this  power  to  appoint  referees.  These 
references  had  been  sanctioned  by  the  stat- 
utes and  the  opinions  of  the  supreme  court 
many  years  bef«»e  that  constitution  was 
framed,  and  when  the  people  adopted  it  they 
ratified  the  provision  as  to  Jury  trial  as  it  had 
been  enjoyed  previously  thereto;  that  is  to 
say,  they  adopted  it  with  the  construction  al- 
ready placed  upon  It;  otherwise  the  words 
"as  heretofore  enjoyed"  are  utterly  meaning- 
less. And  It  was  further  said  In  that  case, 
in  concluding  the  opinion:  "As  the  statute 
Itself  is  an  exception  to  the  right  of  trial  by 
Jury,  we  shall  not  extend  it  by  loose  constmc- 
tlon."  If  the  langruage  Just  quoted  Is  good 
law  as  to  a  reference  case,  why  not  equally 
good  and  equally  applicable  to  the  case  at 
bar.  If  not  why  not?  I  take  It  then,  as 
twice  decided  by  this  court  the  constltatlon 
of  1875,  upon  its  adoption,  had  the  effect  to 
perpetuate  and  place  beyond  legislative  intiar- 
fei-ence  any  beneficial  or  favorable  incident 
I>ertaining  to  the  right  of  trial  by  Jury 
as  it  existed  at  the  time  that  constitution 
was  adopted.  Among  those  substantial,  favor- 
able, and  beneficial  incidents  pertinent  to 
such  right  was  the  coincident  right  to  have 
the  Jury  assess  the  punishment  hi  all  cases  of 
felony.  And,  of  course,  the  constitutional  pro- 
vision and  guaranty  that  "the  right  of  trial 
by  Jury  as  heretofore  enjoyed  shall  remain 
Inviolate,"  would  apply  as  well  to  all  newly 
created  felonies  as  to  tiiose  In  existence  when 
the  present  constitution  was  adopted.  This 
point  has  passed  into  precedent  Thus  in  tbe 
court  of  appeals  at  New  York  It  is  said: 
«•  •  •  Trial  by  Jury  in  all  cases  In  whldi 
It  bas  heretofore  be^  used  shall  remain  invi- 
olate forever"  is  broad  enough  and  efflcacioua 
enough  to  secure  It  The  expression  'in  all 
cases  in  which  it  has  heretofore  been  usr 
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generic.  It  does  not  limit  the  right  to  the 
mere  Instances  In  which  It  had  been  used, 
bat  extends  It  to  such  new  and  like  cases  as 
might  afterwards  arise.  FV>r  Instance,  felo- 
nies were  triable  only  by  Juries.  I  do  not 
doubt  that  all  new  felonies  must  be  tried  that 
way,  and  that  by  force  of  this  section. 
•  •  •  The  other  section  does  require  It, 
as  well  in  new  felonies  as  In  old,  because 
they  belong  to  the  class  of  cases  In  which 
at  the  adoption  of  the  constitution  such  a 
trial  was  used."  Wynehamer  t.  People,  13 
N.  Y.,  loc.  cit.  426.  See,  also,  C!olon  v.  LIsk 
(N.  Y.)  47  N.  E.  302,  00  Am.  St.  Rep.  609. 

The  attorney  general,  however,  says:  "It 
must  be  remembered  the  constltutlmi  of  Mis- 
souri Is  not  a  grant  of  power  to  the  gren^nl 
assembly,  but  a  restriction;  and.  If  there  la 
no  provision  In  tt  that  prohibits  the  general 
assembly  from  providing  for  the  court  assess- 
ing the  punishment,  then  the  general  assem- 
bly has  the  power  to  do  so."  But  this  asser- 
tion overlooks  the  well-settled  rule  of  consti- 
tutional construction  on  this  point.  An  emi- 
nent jurist  and  author  says:  "Another  rule 
of  construction  Is  that,  when  the  constltntion 
defines  the  circumstances  vm&er  which  a  right 
may  be  exercised  or  a  penalty  Imposed,  the 
specification  Is  sn  Implied  prohibition  against 
legislative  Interference  to  add  to  the  condi- 
tion, or  to  extend  the  penalty  to  other  cases. 
On  this  ground  It  has  been  held  by  the  su- 
preme court  of  Maryland  that  where  the 
constitution  defines  the  qualifications  of  an 
officer.  It  Is  not  In  the  power  of  the  legislature 
to  change  or  superadd  to  them,  unless  the 
power  to  do  so  Is  expressly  or  by  necessary 
implication  conferred  by  the  constitution  It- 
self. Other  cases  recognizing  the  same  prin- 
ciple are  referred  to  in  the  note.  •  •  • 
We  are  not,  therefore,  to  expect  to  find  In  a 
constltntion  provisions  which  the  people.  In 
adopting  It,  have  not  regarded  as  of  high  Im- 
portance, and  worthy  to  be  embraced  In  an 
Instrument  which  for  a  time,  at  least.  Is  to 
control  alike  the  government  and  the  gov- 
erned, and  to  form  a  standard  by  which  Is 
to  be  measured  the  power  which  can  be  exer^ 
cised  as  well  by  the  delegate  as  by  the  sov- 
ereign people  themselves.  If  directions  are 
given  respecting  the  times  or  modes  of  pro- 
ceeding In  which  a  power  shonld  be  exer- 
cised, there  Is  at  least  a  strong  presumption 
that  the  people  designed  It  should  be  exer- 
cised In  tliat  time  and  mode  only;  and  we 
impute  to  the  people  a  want  of  du6  apprecia- 
tion of  the  purpose  and  proper  province  of 
snch  an  Instrument  when  we  infer  that  such 
directions  are  given  to  any  other  end,  es- 
pecially when,  as  has  been  already  said,  It  Is 
but  fair  to  presume  that  the  people.  In  their 
constitution,  have  expressed  themselves  in 
careful  and  measured  terms,  corresponding 
with  the  Immense  Importance  of  the  powers 
delegated,  and  with  a  view  to  leave  as  Uttle 
aa  possible  to  Implication."  Gooley,  Const. 
Llm.  (6th  Ed.)  pp.  78,  79,  98,  94.  Touching 
the  same  topic,  Denlo,  O.  3^  says:    *'Bat  the 


affirmative  prescription  and  the  general  ar- 
rangements of  the  constitution  are  far  more 
fruitful  of  restraints  upon  the  legislature 
Every  positive  dhrectlon  contains  an  Impli- 
cation against  anything  contrary  to  it,  or 
which  would  frustrate  or  disappoint  the  pur- 
pose of  that  provision.  The  frame  of  the 
government,  the  grant  of  legislative  poww 
Itself,  the  Mganlzatlon  of  the  execntlve  au- 
thority, the  erection  of  the  principal  courts  of 
Justice,  create  Implied  limitations  upon  the 
lawmaking  authority  as  strong  aa  thongh  a 
negative  was  expressed  In  each  Instance." 
People  V.  Draper,  15  N.  Y.  544.  These  au- 
thorities distinctly  show  that  the  doctrine  of 
"affirmative  specification  excludes  Implica- 
tion," and  that  that  and  the  similar  rule  or 
maxim  of  "Expresslo  unlus."  etc.,  apply  alike 
to  constitutions  and  to  statutes;  and  so  this 
court  has  held  In  Bank  v.  Graham,  147  Mo. 
loc.  dt  267,  48  8.  W.  910.  TO  the  like  ef- 
fect, see  Ex  parte  Joffee,  40  Mo.  App.,  loc. 
clt  365,  and  cases  cited. 

But  It  is  contended  that  even  if  that  portion 
of  section  1838  be  held  Invalid  which  authorizes 
the  court  to  assess  the  punishment  yet  that 
this  part  may  be  separated  from  the  rest  of  the 
section,  and  the  section,  being  thus  expur- 
gated, could  BtlU  stand  as  a  valid  enactment 
In  some  Instances  this  may  be  done.  Dis- 
cussing this  point  this  court  said:  "Now, 
nothing  is  better  settled  than  that  a  part  of 
a  law  may  be  declared  constitutionally  Inval- 
id, and  yet  another  portion  properly  separa- 
ble therefrom,  and  therefore  unexceptionable 
In  every  particular.  Tbls  may  be  so  eyax 
though  the  sound  and  nnsound  are  In  one  sec- 
tion together.  This  Is  always  the  rule  unless 
the  parts,  sound  and  unsound,  are  so  mutual- 
ly related,  so  blended  together,  as  to  consti- 
tute an  entirety,  making  It  evident  that  un- 
less the  act  be  carried  Into  efFect  as  a  whole. 
It  could  not  have  received  the  legislative  sanc- 
tion. BIsh.  St  Or.  f  84,  and  cases  cited." 
State  V.  Bockstruck,  136  Mo.,  loc.  clt  363, 
38  S.  W.  317.  A  similar  view  waa  express- 
ed In  Landls  v.  Borough  of  YIneland,  54  N. 
J.  Law,  75,  28  Atl.  357.  In  that  case  an  or- 
dinance created  an  offense,  and  prescribed  the 
penalty  toe  Its  violation.  l%at  portion  of 
the  ordinance  prescribing  the  penalty  was 
held  to  be  void,  and  the  question  presented  to 
the  court  was  whether  the  residue  of  the  or- 
dinance, declaring  what  shonld  be  an  offense, 
was  also  invalidated.  The  court  said:  "Ttie 
principle  to  be  applied  Is  that  if  a  part  of  a 
law  be  void,  the  other  essential  and  connected 
parts  are  also  void;  but  where  that  part 
which  Is  bad  Is  Independent,  and  not  essen- 
tially connected  with  the  remainder,  the  lat- 
ter will  stand.  In  applying  this  principle  the 
question  to  be  decided  Is  whether  It  la  clear 
that  If  the  void  part  of  the  enactment  be  ob- 
literated the  residue  will  still  express  that 
which  the  legislature  Intended  to  become  a 
law,  and  which  la  enfwceable  aa  law.  In  the 
present  case  the  mayor  and  counsel  ordained 
that  certain  acts  should  be  viaited  with  a 
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fine  not  exceeding  $10.  Is  It  dear  that  they 
intended  that  such  acts  might  be  visited  Tvlth 
a  fine  of  $20?  Is  It  clear  that,  If  they  had 
nndeistood  that  the  penalty  might  amount  to 
$20,  they  would  have  d^ned  the  prohibited 
conduct  In  the  same  terms?  I  think  not.  The 
misconduct  and  the  penalty  denounced  by 
them  must  have  been  connected  In  thebr 
minds  as  essential  parts  of  a  single  law.  If 
the  court  should  substitute  the  statutory  pen- 
alty for  that  fixed  in  the  ordinance,  a  law 
would  be  framed  which  the  legislative  power 
has  not  expressed  Its  intention  to  enact" 
Touching  this  subject  an  eminent  author  and 
Jurist  observes:  "If  they  are  so  mutually  con- 
nected with  and  dependent  on  each  other, 
as  conditions,  considerations,  or  compensa- 
tions for  each  other,  as  to  warrant  the  belief 
that  the  legislature  Intended  them  as  a  whole, 
and  if  all  could  not  be  carried  into  effect  the 
legislature  would  not  pass  the  residue  inde- 
pendently, then.  If  some  parts  are  unconsti- 
tutional, all  the  provisions  which  are  thus 
dependent,  conditional,  or  connected  must  fall 
-with  them."  Oooley,  Const.  Llm.  (dth  Ed.) 
211,  212.  And  In  a  note  to  the  above  the 
same  author  very  acutely  remarks:  "It  must 
be  obvious  in  any  case  where  a  part  of  an  act 
is  set  aside  as  unconstitutional  that  It  Is  un- 
safe to  indulge  in  the  same  extreme  presump- 
tions In  support  of  the  remainder  that  are  al- 
lowable in  support  of  a  complete  act  when 
some  cause  of  Invalidity  is  suggested  to  the 
whole  of  It.  In  the  latter  case  we  know  the 
l^Islatnre  designed  the  whole  act  to  have 
effect,  and  we  should  sustain  it  If  possible. 
In  the  former  we  do  not  know  that  the  legis- 
lature would  have  been  willing  that  a  part 
of  the  act  shonld  be  sustained  if  the  remain- 
der were  held  void,  and  there  is  genwally  a 
presnmptlon  more  or  less  strong  to  the  con- 
trary. While,  therefore,  In  the  one  case  the 
act  should  be  sustained  unless  the  invalidity 
is  dear.  In  the  other  the  whole  should  fall 
unless  it  Is  noanlfest  the  portion  not  opposed 
to  the  constitution  can  stand  by  Itself,  and 
that  in  the  legislative  Intent  it  was  not  to  b& 
controlled  or  modified  In  its  construction  and 
effect  by  the  part  which  was  void."  Cooley, 
Const  Llm.  212.  An  instance  of  holding  the 
whole  act  invalid  because  of  the  invalldtty 
of  a  portion  of  it  occurred  In  Texas.  There 
a  statnte  made  the  same  provision  for  taxing 
telegraph  messages  smt  to  points  within  and 
to  points  without  the  state,  and,  as  it  was 
void  as  to  the  latter.  It  was  held  wholly  void. 
Telegraph  Oo.  v.  State,  62  Tex.  030. 

In  the  case  at  bar  it  Is  by  no  means  either 
clear  or  probable  that  the  legislature  would 
have  oiacted  the  section  In  dispute  unless  the 
clause  giving  the  court  the  right  to  assess 
the  jnmishment  had  been  inserted.  Includ- 
ing the  various  degrees,  our  Criminal  Code  of 
tills  state  defines  and  punishes  over  300  felo- 
nies, and  In  every  one  of  them  (except  where 
the  punishment  is  fixed  by  law,  as  in  murder 
in  the  first  degree)  It  is  the  duty  of  the  jury 
to  assess  the  pmiishment:  and  the  only  In- 


stance  known  to  our  laws  where  the  court 
has  a  discretion  to  assess  the  punishment  Is 
where  a  violation  of  section  1888  is  prosecut- 
ed to  a  conviction.  In  every  other  Instance  the 
punishment  Is  to  be  assessed  by  the  jury,  if 
they  agree.  Section  2648,  Rev.  9t  1800.  And  If 
they  find  a  defendant  guilty,  and  fail  to  agree 
on  the  punishment  or  to  declare  it  in  theh:  ver- 
dict, or  assess  a  punishment  not  authorized  by 
law,  then,  and  then  only,  can  the  court  assess 
and  dedare  the  punishment  Section  29j&, 
Id.  In  other  cases,  where  the  Jury  agree,  but 
bring  In  a  verdict  below  the  limit  of  legal 
punishment  there  the  court  must  raise  the 
punishment  to  the  lowest  legal  limit  Section 
2G50,  Id.  Or  if  the  jury  in  their  verdict  as- 
sess a  punishment  higher  than  the  legal  limit, 
there  the  court  must  fix  the  punishment  at 
the  highest  legal  limit  Section  2651,  Rev.  St 
1800.  Under  section  2652.  Rev.  St  1889.  the 
court  is  authorized  to  reduce  the  punishment 
assessed  by  the  jury.  These  sections  have 
been  on  our  statute  books  ever  since  1635t 
and  perhaps  for  a  longer  period,  and  come 
down  to  Oen.  St  1866,  and  are  still  the  law. 
These  statutes  heretofore  quoted  constituted 
the  sum  total  of  the  right  of  trial  by  Jury  as 
understood  and  practiced  when  the  constlta- 
tlon  of  1875  was  adopted;  and  they  explicitly 
delimited  the  respective  provinces  of  court 
and  jury  as  to  assessment  of  punishment  In 
criminal  cases,  and  such  delimitations  be- 
came, to  all  Intents  and  purposes,  part  and 
parcel  of  that  constitution  upon  its  adoption. 
Considering  the  fact  that  of  all  the  felonies 
punishable  under  our  statutes,  the  one  de- 
nounced in  section  183S  is  the  only  one  where, 
the  jury  not  having  failed  to  agree,  the  court 
has  to  fix  the  punishment  it  seems  beyond 
rational  belief  that  the  legislature  shonld 
have  so  drawn  that  section,  thereby  causing 
it  to  differ  from  all  our  other  penal  statutes, 
unless  upon  the  hypothesis  of  having  thehr  in- 
tent aim,  and  purpose  concentrated  on  the 
sole  design  of  carrying  the  act  into  effect  as 
a  whole,  whereby  the  right  of  trial  by  Jury  as 
heretofore  enjoyed  should  be  so  far  modified 
that  for  their  discretion  should  be  substitut- 
ed the  discretion  of  the  court,  unless,  also,  as 
suggested  in  Landls'  Case,  supra,  "The  mis- 
conduct and  penalty  denounced  by  them  must 
have  been  connected  in  their  minds  as  essen- 
tial parts  of  a  single  law."  Oonsiderlng  the 
litigated  section  in  every  possible  way,  both 
on  reason  and  authority,  the  section  should 
be  hdd  invalid  for  the  reasons  heretofore  stat- 
ed, and  that  such  Invalidity,  taking  Its  origin 
in  the  clause  which  confers  unwarranted  dis- 
cretion on  the  court  permeates  with  its  poi- 
son the  whole  section,  and  causes  it  to  fall  un- 
der the  ban  of  the  constitution. 

And  just  here  I  wish  to  make  a  few  addi- 
tional observations:  The  assertion  has  been 
made  that  "the  change  in  the  tribunal  or 
agency  which  shall  assess  tbs  punishment 
which  the  law  prescribes  in  no  mi»niifrr  de- 
prives the  defendant  of  any  of  the  substantlsl 
rights  secured  by  the  right  of  trial  by  Jury 
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as  at  common  law,  or  as  enjoyed  ander  tbe 
laws  of  this  state  ivior  to  187S."  But  this 
U  mere  assertion.  Tbe  one-man  power  has 
always  been  carefully  guarded  against  and 
rcstilcted  both  in  tbe  dm  and  criminal  stat- 
utes, i>ractlce,  and  Jurisprudence  of  this 
state.  But  we  are  not  here  to  inquire  wheth- 
er tbe  allowing  of  a  Judge  to  assess  the  pun- 
ishment m  a  criminal  case  would  be  Just 
as  fair  to  tbe  defendant  as  if  assessed  by  a 
Jury.  Tbe  question  U,  what  bos  section  28 
of  tbe  bill  of  rights  ordained  In  this  regard? 
But  eren  were  we  to  look  at  the  bill  of 
rights,  as  contemplated  In  the  assertion  Just 
quoted,  still  tbe  odds  would  be  against  the 
correctness  of  that  assertion.  Speaking  of 
the  one-man  power,  and  the  datiger  of  its  un- 
restricted exercise  In  determining  matters  of 
mere  fact  by  a  Judge,  Judge  Co(dey,  quoting 
from  Blackstone,  says:  "  'In  settling  and  ad- 
Justing  a  question  of  fact,  when  intrusted 
to  any  single  magistrate,  partiality  and  bi- 
Justice  have  an  ample  field  to  range  in,  ei- 
ther by  bodily  asserting  tluit  to  be  proved 
wliicb  Is  not  so,  or  by  more  artfully  suppress- 
ing some  circumstances,  stretching  and  warp- 
ing others,  and  distinguishing  away  tbe  re- 
mainder.' "  8  Bl.  Comm.  380.  Upon  this 
Judge  Cooley  remarks:  "These  are  evils 
which  Jury  trial  was  designed  to  prevent" 
Ciooley,  Const  Llm.  892.  Our  legislators  and 
our  constitution  framers  were  doubtless 
aware  of  the  mentioned  danger,— of  the  one- 
man  power,— and  therefore  carefully  guard- 
ed every  avenue  against  Its  stealthy  ap- 
proaches and  Its  insidious  advance.  Again, 
the  assessment  of  the  pimishment  to  be  in- 
flicted is  part  and  parcel  of  the  issue  Joined 
t>etween  the  state  and  the  prisoner.  If  tbe 
verdict  omits  to  find  a  part  of  the  issue,  to 
wit,  tbe  punishment  to  be  assessed,  it  Is  as 
fatal  to  the  validity  of  the  verdict  as  Is  the 
failure  to  find  tbe  accused  guilty.  Wynn  v. 
State,  1  Blackf.  28,  and  cases  cited;  1  Bisb. 
New  Gr.  Law,  S  1012.  Bo  that  if,  in  spite  of 
positive  statutory  law  in  existence  on  our 
statute  books,  and  practiced  dally  and  ad- 
judicated in  our  courts  for  40  years.  In  re- 
gard to  the  right  of  trial  by  Jury,— a  practice 
sanctioned  by  Its  adoption  by  the  constitution 
of  1875,— the  legislature  can  take  away  from 
tbe  Jury  the  po>wer  to  find  a  part  at  the  is- 
sue, to  wit,  the  punishment  to  be  assessed, 
and  still  that  law  be  constitutional,  no  rea- 
son ran  be  given  why  a  law  would  not  be 
equally  ccMistitutlonal  which  should  take  away 
from  tbe  Jury  the  power  to  find  the  other 
part  of  the  Issue,  to  wit,  tbe  guilt  of  the 
accused,  and  leave  that  also,  to  be  deter- 
mined by  tbe  court  This  is  so^  and  yon  can- 
not deny  it  M<»«over,  to  ftutber  illustrate 
the  pobat  of  the  assessment  of  the  punishment 
being  a  part  of  tbe  issue,  sumxise  that  the 
Jury  in  an  ordinary  case  of  felony  should 
bring  in  a  verdict  of  guilty;  could  tbe  pris- 
oner waive  the  asaeesment  of  the  punishment 
by  the  Jury,  and  successfully  call  upon  the 
court  to   assess   tbe  same?    Certainly  not 


If,  then,  the  accused  could  not  waive  the  as- 
sessment of  tbe  punishment  by  Jury,  then,  ac- 
cording to  Judge  Cooiey,  plainly  tbe  legisla- 
ture could  not  take  It  away.  Swart  ▼.  Kim- 
ble, supra. 

Having  discussed  tbe  chief  constltational 
question  involved  in  this  cause,  it  is  proper  to 
take  up  for  examination  that  feature  of  the 
cause  which  constitutes  the  main  ground  on 
which  defendant's  appeal  la  bottomed,  to  wit 
the  entire  Insufficiency  at  the  evidence  to 
support  the  verdict  Tbe  prosecutrix,  as  will 
presently  more  fully  and  at  large  appear,  tes- 
tified to  a  clear  case  of  rape.  Defendant 
upon  this,  and  at  the  dose  of  the  testimony, 
asked  this  Instruction:  "If  you  believe  from 
tbe  evidmce  that  the  d^endant  bad  sexual 
intercourse  with  the  prosecuting  witness,  Jes- 
sie Champagne,  but  that  such  Intercourse 
was  agalhst  the  will  and  consent  oC  said  Jes- 
sie Champagne,  and  was  had  by  means  of 
force  and  violence  used  by  sold  defendant, 
and  that  said  Jessie  Champagne  resisted  hav- 
ing such  intercourse,  then  you  will  acquit 
the  defendant"  Comparing  section  1837,  su- 
pra, with  its  associate  section,  1838,  we  find 
that  they  respectively  define  totally  distinct 
and  indepoident  crimes,— the  first  a  crime  of 
force,  violoice,  or  Intimidation,  or  a  combina- 
tion of  all  these  three;  the  sec<md,  the  ordi- 
nary instance  and  illustratloa  of  the  "Irre- 
pressible conflict"  where  mutual  desire  seeks 
and  finds  Its  outlet  and  gratlficatioii.  But 
this,  the  law,  where  the  parties  are  of  a 
certain  age,  taboos.  There  is  neither  like- 
ness uw  similitude  between  the  crimes  de- 
scribed in  the  two  sections,- neither  as  to 
their  Ingredients  nor  their  punishments.  The 
highest  pimishment  of  the  first  Is  death;  its 
lowest,  imprisonment  for  five  years;  whUe 
the  highest  punishment  which  can  be  In- 
flicted under  the  second  Is  imprisonment  for 
two  years;  the  lowest  one  month's  Imprison- 
ment and  a  fine  of  $100.  These  considera- 
tions clearly  show  that  the  crime  designated 
in  secticm  1838  Is  not  one  of  the  lower  de- 
grees of  the  crime  described  in  section  1837. 
If  it  could  b^  Justly  thus  regarded,  it  would 
be  only  up<m  the  theory  that  section  1838 
applies  to  all  cases  of  carnal  knowledge  by  a 
man  over  16  with  a  cliaste  unmarried  female 
between  the  agree  ot  14  and  18  years,  whettk- 
er  with  the  consent  of  such  female,  or  forci- 
bly and  against  her  will,  and  that  such  man, 
though  proven  guilty  of  rape,  could  be  con- 
victed of  mere  carnal  knowledge.  And  if 
the  offense  described  In  1838  could  be  regard- 
ed as  one  of  lesser  deg^ree  than  that  describ- 
ed in  1837,  then  it  would  follow  that  a  man 
could  be  Indicted  under  that  sectimi,  and,  <mi 
proof  of  mere  carnal  knowledge,  convicted 
under  section  1838.  Nay,  more;  coants  for 
rape  and  for  carnal  knowledge  could  be  unit- 
ed in  the  same  indictment  and  a  conviction 
occur  as  the  evidence  might  turn  out  to  be, 
while  our  statute  only  allows  such  connts  to 
be  united  "when  by  law  an  ofTense  com- 
prises dUIerent  degrees,"  and  there  the  "in- 
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dlcbnent  may  contain  connts  for  the  dlffer- 
tant  degrees  of  the  same  offenae."  Bev.  St. 
1890.  {  2624.  Fnrtbermore,  If  mere  carnal 
knowledge,  aa  deai^ated  In  section  1888,  la 
one  of  tbe  degrees  of  the  crime  of  rape^— tt 
that  wcNTd  la  a  mere  gaieric  term  for  all  aex- 
aal  offensea,— then  a  far  more  comprehenalve 
and  far-reaching  result  would  follow  than 
that  already  announced,  because  then  an  In- 
dictment could  contain  coobts  for  rape;  for 
carnal  knowledge;  for  defiling  a  girl  under 
one's  protectlMi,  by  carnally  knowing  her 
(Rev.  St  1880,  i  1845):  for  seductlcm  (Rev. 
St  1809,  I  1844)  and  tot  Incest  (Rev.  St 
1899.  {  2172).  But  such  a  theory  would  re- 
quire great  temerity  to  attempt  to  maintain 
It  Especially  so  as  this  court  has  expressly 
decided  that  where  rape  Is  proven,  Incest 
ceaaea.  State  v.  EUla,  74  Mo.,  loc.  clt  886, 
41  Am.  Rep.  821,  and  cases  dted.  Especial- 
ly so,  as  this  court  has  three  times  decided, 
In  State  v.  Woolaver,  77  Mo.  108,  State  v. 
Strattman,  100  Mo.  &40,  18  8.  W.  814,  and 
State  T.  LIngle,  128  Mo.  S28.  81  S.  W.  20, 
that  under  section  1846,  If  force  be  used, 
there  can  be  no  conviction  of  the  ofTense 
therein  mentioned.  Now,  If  proof  of  force 
defeats  the  Indictment  under  sectl<»  1846, 
and  defeats  It  under  section  2172,  v^  does 
it  not  logically  do  so  under  section  1888? 
This  question  suggests  the  only  reasonable 
answer  that  can  be  returned,  and  that  Is 
that  it  does. 

Again,  we  have  statutes  declaring,  In  effect, 
that  a  party  cannot  complain,  and  is  not  en- 
titled to  a  reversal,  because  not  convicted  of 
a  higher  offense  than  that  with  which  he  is 
charged,  or  where  he  is  found  guilty  of  an  of- 
fense necessarily  Included  in  that  charged 
against  him.  State  v.  Gates,  180  Mo.,  loc. 
cit  867,  82  8.  W.  971,  and  cases  dted  and 
statutes  cited.  Now,  evidently,  this  court  did 
not  consider  In  Ellis'  Case,  supra,  that  the 
crime  of  hicest  was  necessarily  Included  In 
the  crime  of  rape,  nor  that  the  latter  was  a 
higher  degree  of  the  same  offense,  because, 
had  It  done  so,  it  must  as  of  course,  have 
affirmed  the  judgment  of  conviction;  and 
the  same  remark  applies  to  the  Woolaver, 
Strattman,  and  LIngle  Cases,  above  cited, 
where  this  court  would  evidently  have  re> 
versed  the  judgment  of  conviction  had  the 
crime  of  rape  beoi  proven.  Tested  by  these 
considerations,  and  tried  under  these  rules. 
It  is  dUBcolt  to  see  how  a  like  conclusion  can 
fail  of  being  reached  In  the  case  before  us. 
If  consent  prevents  rape,  and  convicts  of  In- 
cest or  if  rape  predominates,  and  prevents 
conviction  of  incest,  or  If  rape.  Intervening, 
where  a  guardian  defiles  his  ward  by  carnal- 
ly knowing  her,  prevents  conviction  under 
section  1846,  how  can  it  with  any  show  of 
reason  be  said  that  having  carnal  knowl- 
edge under  section  1838,  by  means  and 
through  instrumentality  of  rape,  authorises 
a  conviction  under  that  section?  How  can 
camaJ  knowledge  obtained  without  consent 
defeat  prosecution  in  the  two  daases  of  cases 


bttcxe  mentioned,  and  yet  tkH  to  do  so  imder 
the  provisions  of  section  1838?  The  theory 
of  tlie  state  on  this  point  reduced  to  its  last 
analysis,  renders  it  possible  for  the  grand 
Jury  or  the  piosecuttng  attorney  to  elect  un- 
der which  section  (1887  or  1888)  the  accus- 
ed shall  be  prosecuted  for  the  very  same 
act  If  the  case  la  pretty  strong  against  him, 
indict  him  under  section  1837.  If  the  case 
be  regarded  weak.  Indict  under  section  1838, 
and  then  all  you  have  to  prove  la  the  carnal 
knowledge;  and  If,  In  doing  so,  you  prove  a 
clear  case  of  rape,  this  amounts  to  no  de- 
fense. Men  who  are  tried  for  crime  must 
not  be  too  nice  as  to  the  number  of  the  sec- 
tion under  which  they  are  Indicted.  What 
does  it  concern  them  whether  the  last  figure 
of  the  number  of  the  section  is  a  7  or  an  8? 
Further  under  this  head:  If  the  theory  of 
the  state  be  correct,  and  if  it  be  true  that  the 
offense  mentioned  In  1838  Is  not  one  of  the 
degrees  of  the  offense  mentioned  in  1837, 
then  the  state  has  the  option,  for  the  same 
act  to  indict  under  either  section,  and,  if  de- 
feated on  the  first  one,  may  indict  under 
the  second,  and  vice  versa,  and  a  judgment 
of  acquittal  would  be  no  bar  to  a  second 
prosecution  under  the  other  section.  And 
just  here  this  additional  thought  occurs,  and 
presents  itself  in  the  form  of  this  query:  If 
the  accused  must  be  apprised  by  the  indict- 
ment of  "the  nature  and  cause  of  the  accusa- 
tion" (section  22,  art  2,  Const),  how  is  this 
right  preserved  where  he  Is  indicted  for  one 
thing,  proven  guilty  of  another,  and  still  con- 
victed under  the  groundless  and  unproven 
charge?  These  remarks  bring  toto  view  State 
V.  Knock,  142  Mo.  616,  44  S.  W.  236,  on 
which  the  state  relies.  I  am  abundantly  sat- 
isfied, since  pursuing  the  above  train  at 
thought  in  the  light  of  the  authorities  and 
statutes  cited,  that  that  case,  on  the  point 
of  force  bdng  Immaterial  under  section  1838, 
was  erroneously  decided,  and  should  no 
longer  be  followed.  But  the  error  on  that 
point  was  harmless,  since  no  force  was  there 
in  evidence,  and  so  the  remark  was  of  the 
obiter  variety,  but  which  sometimes  is  as 
damaging  as  a  direct  out  and  out  ruling.  He 
instruction  above  mentioned  should  there- 
fore have  been  given. 

We  come  now  to  the  predominant  reason 
which  Induced  this  appeal,  to  wit  the  utter 
tnsufilciency  of  the  evidence  to  warrant  a  con- 
viction. The  testimony  of  the  prosecutrix, 
on  which  alone  this  prosecution  rests,  is,  in 
its  substance  and  practical  totality,  the  fol- 
lowing: The  story  of  the  occurrence,  as  told 
by  Jessie  Clhampagne,  the  prosecutrix,  is  this: 
At  the  time  of  the  assault,  June  7,  1899,  she 
had  passed  16  years  of  age.  While  she  was 
yet  an  infant  her  mother  died,  and  she  was 
reared  by  Mrs.  Mary  Irwin,  the  mother-in- 
law  of  the  defendant  with  whom  she  lived 
from  the  time  she  was  8  years  of  age  in  a 
two-room  cottage  on  the  farm  of  Sylvester 
Harney,  the  defendant's  father,  near  Lake 
Contrary,  in  Buchanan  county.     In  another 
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house,  sltnated  In  the  aatae  yard,  on  the  same 
farm,  and  only  30  yards  distant  from  where 
Mrs.  Irwin  and  the  prosecutrix  lived,  the  de- 
fendant, with  his  wife  and  three  children 
(the  oldest  11  and  the  youngest  3  years  of 
age),  the  defendant's  father,  and  the  prose- 
cutrix's father,  resided,  and  were  actually 
present  in  that  other  house  at  the  time  of  the 
supposed  outrage.  The  defendant  was  36 
years  old,  and  had  lived  on  this  farm  all  his 
life.  The  prosecutrix  bad  known  him  Inti- 
mately since  she  was  a  child.  One  evening 
in.  June,  1890,  after  supper,  Mrs.  Irwin  went 
over  to  the  defendant's  house  to  help  Mrs. 
Hamey  wash  her  dishes.  It  was  about  8 -.30 
o'clock,  dusk,  and  getting  dark.  The  prose- 
cutrix was  alone  In  the  house.  She  stood  In 
the  front  room,  combing  her  hair.  Some  one 
entered,  "grabbed  her  around  the  waist,"  and 
kissed  her.  She  Jerked  herself  free,  and, 
turning,  recognized  the  defendant  She  ran 
towards  the  door,  but  before  she  could  es- 
cape he  canght  her  again,  and  dragged  her 
to  a  bed  In  the  room.  He  threw  her  upon  the 
bed,  and  forced  a  pUlow  over  her  month. 
She  struggled  In  vain  to  free  taersdf.  She 
tried  to  halloo,  but,  for  the  pillow,  she  could 
not.  Presumably  holding  the  pillow  with  one 
hand,  and  controlling  her  hands  with  bis  otli- 
er  hand.  In  some  manner  not  clearly  explain- 
ed by  the  witness,  he  raised  up  her  clothes, 
and  while  she  resisted  with  all  her  power  he 
ravished  her.  When  he  "let  her  np,"  the  de- 
fendant said,  "My  God,  Jess!  don't  tell  my 
wife,"  and  went  over  to  his  own  house.  The 
prosecutrix  testified  that  she  was  a  pure,  in- 
nocent girl;  that  she  had  never  had  inter- 
course with  any  man,  nor  did  any  man  ever 
attempt  to  have  intercourse  with  her;  and 
yet  she  admits  that  at  the  time  she  was 
raped  the  doors  to  her  home  and  to  the  de- 
fendant's home  were  open;  that  at  the  time 
her  foster  mother,  her  father,  the  defend- 
ant's father,  and  his  wife,  were  in  the  house 
In  the  same  yard,  not  90  feet  away;  and 
though  it  nowhere  appears  that  "she  was 
nnder  restraint  or  the  Influence  of  threats, 
or  that  she  apprehended  any  violence  from 
the  accused,"  she  did  not,  after  the  pillow 
was  removed  from  her  mouth,  and  the  de- 
fendant had  departed  In  peace,  halloo  or  make 
any  outcry,  or  exhibit  the  anguish  that  might 
with  all  propriety  have  been  expected  from 
one  so  pure  and  Innocent;  but,  on  the  con- 
trary, she  testified  that,  when  defendant  left, 
she  went  out  on  the  front  porch  and  sat  down 
to  cool  off.  She  says  she  waited  there  for 
her  foster  mother  to  return,  and  that  "I 
kept  intending  to  tell  her,  but  I  didn't;"  and 
the  prosecutrix  admits  that  she  made  no  com- 
plaint to  her,  nor  to  her  father,  nor  to  the 
defendant's  wife,  nor  to  any  othw  person, 
then  or  at  any  other  time;  giving  no  excuse 
for  her  failure  to  tell  her  mother;  giving  as 
her  only  excuse  for  her  failure  to  teU  her 
father,  who  was  only  30  yards  away,  that 
she  did  think  she  would,  but  she  was 
ashamed  to;    and  giving  as  the  excuse  tat 


failure  to  complain  to  the  defendant's  wife. 
"Well,  I  don't  know;  did  not  think  she  would 
believe  it,  anyhow."  She  farther  testified 
that  she  never  told  her  foster  mother  as  to 
what  had  occurred;  never  told  a  soul  nntil 
after  the  child  was  bom,  and  then  she  told 
her  foster  mother.  And  she  never  told  her 
until  the  latter  asked  her,  "Jessie,  who  was 
the  cause  of  this?"  And  Jessie  said  "John 
Hamey."  This  answer  was  given  in  response 
to  the  state's  question,  "Who  was  tbe  canse?' 
over  defendant's  objection  and  exception  on 
the  ground  that  the  answer  would  l>e  hearsay. 
After  the  alleged  rape,  and  down  at  least  to 
the  cornfield  incident,  three  months  after  the 
child  was  bom,  the  same  bearing,  attitude, 
and  friendly  actions  which  had  existed  and 
were  customary  between  defendant  and  Jes- 
sie before  the  episode  of  the  I>ed  and  the 
pillow  in  her  room  on  the  night  in  Jnne  con- 
tinued to  exist  without  a  break  in  their  uni- 
formity. The  wife  of  the  defendant  testified, 
corroborating  Mrs.  Irwin,  the  state's  witness, 
that,  during  ail  the  time  that  elapsed  from  the 
alleged  assault  until  defendant's  arrest,  she 
and  the  defendant  and  her  father-in-law  and 
Mrs.  Irwin  and  the  prosecutrix  visited  eadi 
other,  and  that  she  never  saw  any  change 
whatever  in  the  conduct  relations,  or  feelings 
that  bad  existed  between  the  prosecutrix  and 
tbe  defendant  before  the  crima  Defendant's 
family,  consisting  of  a  wife  and  three  diil- 
dren,  from  3  to  11  years  old,  with  defend- 
ant's aged  father,  his  mother-in-law,  tbe 
prosecutrix,  whom  defendant  had  known  aD 
her  life,  and  her  father,  all  continued  to 
live  in  the  same  yard  together,  with  no  dis- 
continuance whatever  in  their  former  ami- 
cable relations.  They  all,  including  Jessie, 
continued  to  visit  each  other  as  before,  and 
were,  in  fact,  as  one  large  family.  Mean- 
while, with  all  these  friendly  relations  still 
in  statu  quo  ante,  and  after  the  requisite  time 
had  elapsed,  when  sig;ns  of  motherhood  be- 
gan to  be  largely  and  more  largely  devdop- 
ed,  Mrs.  Irwin,  the  foster  mother,  remarked 
to  Jessie,  "It  looks  funny  that  yon  are  sick 
all  the  time,"  and  she  replied,  "Ob,  ma,  yon 
always  say  something."  This  conversation 
occurred  along  late  in  the  fall,  after  the  af- 
fair in  June.  It  furthermore  appeared  from 
the  testimony  of  the  prosecutrix  that  al- 
though she  and  the  defendant  cootlnned  to 
live  within  90  feet  of  each  other,  she  nerer 
spoke  to  him,  nor  he  to  her.  abont  tbe  con- 
nection which  had  taken  place  between  them, 
until  about  ttiree  months  after  the  child  was 
bom.  Then,  one  day,  abont  a  year  after  the 
incident  the  defendant  and  her  father  were 
plowing  in  the  field,  and  prosecutrix  went 
to  defendant  there,  and  asked  him  to  snpptwt 
ber  child.  The  two  were  alone.  Respondtaig 
to  this  request,  dtf  endant  denied  its  bdng  his 
child;  that  he  had  nothing  to  do  with  it  mnd 
wouldn't  support  it;  and  further  said,  "Oh, 
no,  Jessie,  yon  can't  come  that".  Tberenp- 
on  the  defendant  asked  Jessie  whether  she 
had  told  her  father  abont  the  laatter.  and. 
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when  she  replied  that  she  had  not,  defemd- 
ant  suggested  that  they  go  and  tell  him. 
They  went  together.  The  defendant  told  the 
father  that  the  prosecntrlz  had  said  that  he 
was  the  father  of  the  chUd,  but  that  he  had 
nothing  to  do  with  It.  He  refused  to  pay  any 
money,  and  then  she  had  him  arrested.  The 
witness  did  not  testify,  nor  is  there  any  evi- 
dence In  the  case,  that,  as  a  resnit  of  the 
outrage  committed  upon  her,  she  was  lacerat- 
ed, or  that  she  bled,  or  that  her  person  was 
scratched  or  showed  any  marks  of  violence, 
or  that  any  of  her  clothing  was  disordered  or 
torn,  or  that  she  cried,  or  gave  any  signs 
of  the  physical  condition  and  mental  agita- 
tion which,  by  all  the  immutable  laws  of  na- 
ture, must  follow  upon  a  rape  of  a  resisting 
vlr^,  and  such  as  would  naturally  be  ex- 
pected from  a  woman  so  foully  wronged. 
This  Is  the  state's  entire  story.  No  other 
witness  was  introduced  to  prove,  by  fact  or 
circumstance,  the  guilt  of  the  defendant  In 
addition  to  that,  the  prosecutrix  was  contra- 
dicted by  defendant  (who  established  an  ex- 
cellent reputation)  as  to  what  had  occurred 
In  her  room  In  Jane,  1S99,  and  contradicted 
by  Mrs.  Irwin  and  defendant's  wife  in  many 
Important  matters,  aside  from  her  testimony 
as  to  the  June  occurrence,  and  contradicted 
by  other  witnesses  as  to  the  other  Important 
statements  of  hers.  It  will  have  been  ob- 
served that  the  prosecutrix  had  never,  by 
word,  sign,  or  syllable,  indicated  to  a  single 
human  being  that  she  had  been  ravished. 
She  never  even  said  so  when  she  went  to 
defendant  In  the  cornfield.  She  only  asked 
him  to  support  her  child.  Now,  If  defendant . 
had  really  ravished  her.  It  would  have  been 
the  most  natural  thing  In  the  world  for  her 
to  have  Indignantly  gone  to  him,  and  charged 
that  be  had  forcibly  despoiled  her  of  hw 
virtue,  pillaged  her  of  her  chastity,  and  ac- 
complished her  ruin.  Instead  of  that,  how- 
ever, she  says  nothing  of  outrage  committed 
and  chastity  lost  At  that  time  she  appears 
to  have  been  unaware  of  either  loss  of  virtue 
or  of  honor  outraged.  Her  only  concern  was 
of  a  financial  nature,— to  receive  funds  to  sup- 
port the  child;  and,  when  defendant  denied 
Its  paternity  and  refused  it  support,  she  had 
taim  arrested.  And  not  until  she  went  on  the 
witness  stand  in  court  did  she  declare  she 
had  been  ravished.  And  in  this  case  at  no 
time  does  prosecutrix  even  so  much  as  inti- 
mate that  she  was  threatened  by  defendant 
If  she  told  what  had  occurred,  or  that  she 
was  In  any  way  Intimidated  by  him. 

It  is  believed  that  no  instance  can  be  found 
In  the  books  where  a  prosecutrix  has  been 
allowed  to  testify  against  an  accused  party, 
cbarglng  him  with  rape  upon  her,  after  so 
long  and  unexplained  a  delay  has  occurred 
^th  every  opportunity  to  make  complahit, 
and  without  a  single  excuse  to  urge  or  of- 
fer for  the  delay,  nor  why  complaint  was 
not  made  at  an  earlier  period,  and  with- 
out a  single  circumstance  of  fear,  threat, 
or  intimidation  to  prevent  a  prompt  and  full 


disclosure.  More  than  that,  the  prosecutrlt 
stands  without  a  particle  of  corroboration,  ei- 
ther as  to  Immediate  complaint  made,  the 
torn  and  disordered  condition  of  her  hair  or 
clothing,  scratches  or  bruises  on  her  person, 
or  that  she  was  In  tears  or  great  mental  dis- 
tress, or  even  that  the  ravlsher  fled  for  It. 
And  on  top  of  that  she  Is  contradicted  by 
Mrs.  Irwin,  her  foster  mother,  as  to  whether 
prior  to  the  assault  she  "kept  company"  with 
other  young  men;  Mrs.  Irwin  affirming,  pros- 
ecutrix denying.  In  this  she  was  contradict- 
ed, also,  by  John  McComb  and  Ernest  Bally, 
who  testified  on  behalf  of  defendant  that  they 
did  "keep  company  with  her,"  and  had  bad 
sexual  Intercourse  with  her,  prior  to  the  time 
of  the  alleged  assault  by  the  defendant  And 
these  two  witnesses  are  corroborated  by  Mrs. 
Irwin,  who  also  testifies  that  the  prosecutrix 
did  "keep  company"  with  McComb,  and  that 
Bally  was  her  frequent  companion  and  Bwee<> 
heart  In  another  Important  matter  the  pros- 
ecutrix was  Impeached.  She  testified  that 
prior  to  the  alleged  assault  the  defendant 
"would  never  keep  his  hands  to  himself" ;  that 
he  would  pinch  her,  and  feel  of  her  bosom, 
and  attempt  to  kiss  her  in  the  presence  of  his 
wife,  and,  when  she  would  remonstrate  with 
him,  bis  wife  would  say,  "Oh.  you  are  too 
touchy."  In  this  she  was  contradicted  not 
only  by  defendant,  but  also  by  defendant's 
wife.  The  defendant  in  order  to  establish 
that  prosecutrix  was  not  a  female  of  "previ- 
ous chaste  character,"  Introduced  three  wit- 
nesses,—Charles  Dodd,  John  McOomb,  and 
Elrnest  Bally,— who  testified  that  they  had 
had  sexual  intercourse  with  the  prosecutrix 
before  June  7,  1S90.  Each  of  them  gave  time, 
place,  and  circumstances  under  which  the 
prosecutrix  Itad  submitted  to  theh-  desires. 
All  three  of  them  had  resided  near  Lake 
Contrary  tm  a  number  of  years.  At  the  trial 
there  were  present  a  large  number  of  repre> 
seutatlve  citizens,  who  had  lived  in  the  same 
vicinity  for  years,— witnesses  as  to  the  repu- 
tation of  the  defendant— who  must  liave 
known  Dodd,  McComb,  and  Bally.  Tet  no 
attempt  was  made  by  the  state  to  attack  the 
character  or  Impeach  the  testimony  of  any 
of  them;  and  their  testimony  is  not  contra- 
dicted, except  by  the  prosecutrix  herself,  whe 
contented  herself  with  the  mere  statement 
that  she  had  never  had  sexual  intercourse 
with  any  of  them. 

It  is  thought  proper  to  give  here  some 
instances  where  the  courts  have  held  the 
evidence  wholly  wanting  in  the  elements 
which  go  to  make  up  the  crime  of  rape. 
Thus  In  Topolauck  v.  State,  40  Tex.  160,  the 
court  said:  "It  would  seem  that  the  defend- 
ant was  convicted  alone  on  the  testimony  of 
the  female  alleged  to  have  been  injured,  un- 
supported by  other  evidence,  and  not  corrob- 
orated by  circumstances.  She  says  she  told 
no  one  of  what  the  defendant  had  done,  for 
several  weeks,  leaving  It  to  be  Inferred  that 
she  had  given  Information  to  some  one  af^- 
er  that  time;  but  what  it  was  is  not  diacloa 
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Whatever  the  disclosure  may  bave  been,  or 
whoever  may  have  been  the  party,  the  party 
is  not  named  In  her  testlmmiy,  and  not  called 
as  a  witness  to  corroborate  her  statement 
It  was  several  weeks  after  the  offense  Is  said 
to  have  been  committed,  and  long  after  she 
had  opportunity  to  complain.  No  complaint 
is  made  until  March  1,  1873,  more  than  three 
months  after  the  wrong  is  said  to  have  been 
done,  and  about  three  months  and  a  half  be- 
fore her  child  was  bom.  Her  long  silence  is 
perhaps  intended  to  be  explained  when  she 
says  the  defendant  threatened  her  life  and  the 
life  of  her  father  If  she  told  any  one  of  what 
he  had  dcme.  But  it  does  not  appear  that 
she  had  any  good  reason  for  fear  on  account 
of  such  threats,  if  made.  She  was  21  years 
old,  resided  with  her  father,  and  was  undw 
his  protection.  Though  she  was  legally  com- 
petent aa  a  witness,  these  drcumstances  di- 
minish the  credit  to  be  given  to  her  testi- 
mony, and  leave  the  qnestion  of  the  defoid- 
ant's  guilt  in  so  much  doubt  that  the  Jury 
were  not  authorized  to  render  any  other  ver- 
dict than  that  of  not  guilty.  And  though  the 
court  cannot  express  any  opinion  aa  to  the 
weight  of  the  evidence,  nor  sum  up  the  testi- 
mony on  the  trial  before  the  jury,  as  they  are 
the  exclusive  Judges  of  the  facta,  yet  on  a 
motion  for  a  new  trial  it  is  the  duty  of  the 
court  to  set  the  verdict  aside  when  it  is 
contrary  to  the  law  and  the  evidence.  2 
Whart  Cr.  Law,  1149;  8  Greenl.  Bv.  212; 
Pasch.  Dig.  arts.  3059,  8137,  cl.  »."  Com- 
menting <»  the  above  case,  Henderson,  J., 
among  other  things,  said:  "In  this  case,  how- 
ever, instead  of  only  three  months  elapsing 
between  the  alleged  offoise  and  the  complaint 
made  by  the  prosecutrix,  more  than  seven 
months  bad  elapsed,  and  only  when  her  con- 
dition exi)osed  her  did  she  state  anything  in 
re^rd  to  the  matter.  This  long  silence,  and 
the  circumstances  nnd»  which  she  made  the 
accusation,  should  go  very  far  to  discredit 
her,  and  to  suggest  that  the  act  of  carnal  in- 
tercourse, if  it  was  with  the  defendant  at  all, 
was  with  her  consent.  The  excuse  she  gives, 
—that  she  feared  the  appellant  would  kill 
her  father,— undo:  the  circumstances  of  this 
case,  must  appear  very  flimsy  indeed.  The 
appellant  was  shown  not  to  live  in  the  fam- 
ily, and  not  to  have  authority  or  control  over 
her;  and  this  statement  of  hers,  as  a  reason 
for  her  long  silence,  does  not  comport  with 
the  integrity  of  a  virtnons  female,  who  has 
been  outraged,  and  who  is  Jealous  of  her  hon- 
or. If  we  look  to  tiie  clrcumatadces  ot  the 
outrage  itself,  as  narrated  by  her,  they  like- 
wise appear  shadowy.  There  was  no  attempt 
at  flight,  though  she  was  on  horseback.  No 
evidence  of  any  injury  or  struggle.  She  ap- 
pears to  have  unresistingly  submitted  to  be- 
ing lifted  from  her  horse,  and,  after  the  out- 
rage was  accomplished,  to  be  lifted  back 
again,  by  the  destroyer  of  her  innocence,  to 
have  accepted  bis  escort  to  her  home,  and  to 
have  gone  with  him  on  two  sleigh  rides  a  few 
days  afterwards;   and  all  thia  without  any 


snggestl4m  that  be  had  demeaned  himself  to- 
wards her  in  any  other  wise  tlian  in  a  manna 
which  met  her  approvaL  Under  all  of  the 
facts  of  this  case,  it  occurs  to  ns  that  the 
lower  court  should  have  onheaitatlngly  grant- 
ed a  new  trial  in  this  cause.  Although  a 
stricter  rule  prevails  here  with  reference  to  a 
new  trial  than  in  the  lower  court,  yet,  from 
the  record  in  this  case,  we  cannot  i)ermit 
thia  verdict  to  stand.  Under  the  laws  of  this 
state,  rape  means  the  carnal  knowledge  of 
a  woman,  without  ha  consent,  obtained  by 
force,  and  such  force  as  might  reasonably  be 
supposed  sufficient  to  overcome  resistance, 
taking  into  ccmslderation  the  relative  strength 
of  the  parties  and  other  circumstances  of  the 
case.'  And  the  proof  of  this  must  be  made 
to  appear  beyond  any  reasonable  donbt,"— cit- 
ing cases.  Price  v.  State,  36  Tex.  Or.  B.  143, 
36  S.  W.  988.  In  State  v.  Chapman.  88  Iowa. 
264,  56  N.  W.  489.  the  Indictment  was  for 
rape;  verdict  for  assault  with  intent  to  com- 
mit rape.  The  prosecutrix  was  19  years  of 
age,  had  known  defendant  for  3  years,  and 
was  going  with  him,  on  foot,  to  ber  home, 
about  sic  miles  distant  They  were  seen  by 
two  witnesses  walking  down  the  railroad 
track  together.  She  testified  that  he  proposed 
they  go  across  the  fields,  to  make  the  route 
shorter.  She  hesitated,  and  finally  conaedted. 
While  crossing  the  fields,  he  made  improper 
proposals  to  her.  She  walked  away  and  left 
him.  He  called  her  back  to  talk  further,  and 
she  came.  He  renewed  his  proposals.  She 
refused.  They  bantered.  He  threw  her 
down,  and,  against  her  wishes,  had  Improper 
relations  with  her.  She  endeavored  to  free 
herself  and  escape.  The  court  says:  "^er 
failure  afterwards  to  make  known  the  occur- 
rence until  her  delicate  situation  made  It  nec- 
essary to  tell  ber  mother,  •  •  •  and  her 
entire  conduct  before  and  after  tbe  affair, 
present  a  state  of  facts  so  inconsistent  with 
her  forcible  defilement  that  we  think  tbe  ver- 
dict without  sufficient  support"  In  State  v. 
Connelly,  67  Minn.  482,  69  N.  W.  479,  the  de- 
fendant was  convicted  of  the  crime  of  rape 
upon  a  girl  of  the  age  of  17  years.  The  de- 
fendant was  a  priest  and  resided  in  an  ad- 
Joining  house.  She  testified  that  while  she 
was  on  the  porch  of  her  own  houae  the  de- 
fendant called  her  over,  to  give  ber  some 
pictures  to  pat  in  her  pray«r  book;  that  be 
took  her  upstairs  into  his  bedroom;  that  he 
gave  her  some  whisky,  in  which  he  pot  some 
stuff  out  of  a  little  bottle;  that  she  drank 
it,  got  weak,  and  began  falling  over  a  little; 
that  he  picked  her  up,  and  put  bw  on  the 
bed,  and  ravished  her;  that  she  resisted  all 
she  could,  and  hurrahed;  that  he  accomplish- 
ed his  purpose  by  force;  that  he  threatened 
to  kill  her  if  she  told,  and  took  his  revolver 
from  the  bureau  and  pointed  it  at  ber  at  the 
time.  This  was  March  9th.  She  told  no  one 
until  May  2Sth  following.  Tbe  conrt  says: 
"But  the  m<He  vital  question  is  whetbn  tbe 
evidence  was  sufficient  to  warrant  a  oonvle- 
tlon.    There  is  no  mle  of  law  which  forbids  a 
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Jui7  to  convict  of  rape  on  th«  ancorroborated 
evidence  of  the  prosecutrLs,  provided  they  are 
satisfied  beyond  a  reaaonablc  doubt  of  tfae 
truth  of  ber  testimony.  The  courts  hare  al- 
ways recognized  tiie  danger  of  convicting  on 
her  uncorroborated  evidence.  Where  the  tes- 
timony of  the  prosecutrix  is  uncorroborated, 
and  bears  some  intrinsic  evidence  of  Improb- 
ability, courts  have  sometimes  refused  even 
to  submit  It  to  the  Jury."  In  Territory  v. 
Webb,  2  N.  M.  147,  156*  It  was  ruled  "that, 
under  the  rules  governing  the  judicial  ad- 
ministration of  the  criminal  laws  of  this  ter- 
ritory, this  court  can  only  review  and  deter- 
mine errors  of  law  appearing  upon  the  face  of 
the  record.  It  is  quite  beyond  the  scope  of 
Us  duty  to  determine  the  credibility  of  wit- 
nesses testifying  in  the  lower  court,  the 
weight  of  their  testimony,  aside  from  the 
law  of  the  evidence,  or  the  reconciliation  of 
conflicting  testlmcny;  but  they  have  also  held 
In  the  same  case  and  In  the  same  connection 
tliflt  'cases,  however,  might  arise  wherein 
there  might  be  some  evidence  to  sustain  ev- 
ery material  allegation  of  the  Indictment,  yet 
at  the  same  time  the  evidence  might  be  so 
very  slight  as  to  Justify  an  appellate  court  in 
reversing  the  Judgment  thereon."  In  Owens 
V.  State,  36  Tex.  3C1,  the  court  says:  "Cases 
not  Infrequently  come  Into  this  court,  where  a 
new  trial  has  been  refused,  in  which  the 
weight  of  evidence  la  clearly  against  the  ver- 
dict, or  is  so  weak  as  to  leave  every  correct 
nnd  sound  mind  In  doubt  of  the  guilt  of  the 
accused.  In  all  such  cases  the  district  court 
should  grant  a  new  trial,  and,  unless  done, 
tills  court  will  be  compelled  to  relax  its  rules, 
and  reverse  every  Judgment  which  we  find 
rendered  on  lame  and  unsupported  verdicts." 
In  Mares  v.  Territory  (N.  M.)  65  Pac.  185,  It 
was  held  that  the  disclosure  of  the  assault 
made  four  months  after  Its  occurrence  was  of 
no  valne  whatever  as  a  corroborating  circum- 
stance: and  the  court,  speaking  through  Mc- 
Millan, J.,  said:  "There  Is  not  In  the  whole 
cnse  any  corroborating  evidence,  nor  a  single 
corroborating  circumstance;  and  the  proba- 
bility of  the  commission  of  the  alleged  offense 
Is  80  far  outside  of  the  domain  of  reason  that 
there  was  absolutely  nothing  for  the  consid- 
eration of  the  Jury  except  th;  bare,  improba- 
ble statement  of  the  prosecutrix.  It  Is  not 
probable  that  an  employs  In  a  butcher  shop- 
located  on  a  busy  thoroughfare,  and  having 
large  windows,  uncurtained,  giving  a  fnU  view 
of  the  shop  from  the  sidewalk,  would,  in  the 
daytime,  and  at  an  hour  of  the  day  when 
lK>opie  are  accustomed  to  come  to  the  shop  to 
trade,  assault  and  ravish  a  customer.  It  Is 
not  probable  that  a  female  22  years  of  age.  In 
such  a  place,  while  being  pushed  16  to  18 
feet  towards  an  adjoining  room  by  a  man 
abont  to  ravish  ber,  would  not  make  an  ont- 
cry  and  resist,  if  she  desired  to  protect  ber 
virtne.  It  to  sot  probable  that  a  woman  of 
the  mattire  age  of  the  prosecutrix,  who  was 
with  her  mistress  In  the  daytime,  and  her 
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mother  at  night,  would  allow  such  an  assault 
to  go  uncomplalned  of  to  one  or  the  other 
until  she  was  ill  from  miscarriage,  four 
mouths  after  the  alleged  occurrence.  If  she 
were  an  innocent  victim.  It  Is  not  probable 
that  a  female  having  a  miscarriage,  and  char- 
ged by  her  motbw  with  wrongdoing,  would 
not  lay  the  offense  at  the  door  of  another 
to  shield  herself.  It  Is  unnecessary  to  notice* 
any  of  the  errors  assigned  against  the  ver-' 
diet  of  conviction,  except  the  twenty-first,  te 
wit  The  verdict  is  against  the  law,'  and  the 
tweuty-eecond,  to  wit,  *The  verdict  to  against 
the  evidence;'  it  appearing  from  the  record 
that  there  to  not  sufficient  evidence  to  Justify 
the  conviction.  The  complaint  made  to  her 
mother  by  the  prosecutrix  four  months  after 
the  alleged  assault,  and  wrung  from  her  at  a 
time  when  she  was  ill  from  miscarriage,  has 
no  value  whatever  as  a  ccHToboratlng  circum- 
stance. 'A  disclosure  in  the  case  of  rape  has 
no  value  whatever  unless  It  to  the  natural  re- 
sult of  the  horror  and  sense  of  wrong  which 
would  prompt  any  virtuous  female  to  make 
an  outcry  at  *he  first  suitable  opportunity.' 
People  V.  O'SullIvan,  104  N.  Y.  461,  10  N.  B. 
880,  68  Am.  Rep.  630.  In  1  Hale,  P.  C.  632,  It 
to  said:  'Complainant  must  make  fresh  dis- 
covery and  pursuit  of  the  offender,  otherwise 
It  carries  a  presumption  that  her  suit  to  but 
malicious  and  feigned.'  In  1  East,  P.  O.  446, 
it  to  said  that  the  evidence  of  the  complain- 
ant 'to  confirmed  if  she  presently  discovered 
the  offense  and  made  pursuit  of  the  offender,' 
and  that  her  evidence  to  discredited  If  she 
concealed  the  Injury  for  any  considerable  time 
after  she  had  opportunity  to  complain."  And 
the  Judgment  in  that  case  was  reversed.  See, 
atoo,  Monroe  v.  State  (Miss.)  13  South.  884. 
In  that  case  the  headnote  to  as  follows:  "On 
a  trial  for  rape  of  an  11  year  old  girl,  the 
evidence  relied  on  to  convict  was  the  testi- 
mony of  the  girl  herself.  The  alleged  crime 
occurred  at  noon,  at  a  farmhouse,  and  no 
complaint  was  made  to  the  neighbors;  and 
there  was  a  horn  at  hand,  generally  blown  aa 
a  signal  of  an  unusual  occurrence,  but  not 
blown  on  the  occasion  of  the  alleged  crime. 
There  was  no  sign  of  struggle,  and  no  sugges- 
tion of  any  choking  or  blows  to  disable,  and 
no  tearing  of  the  girl's  clothes.  She  stayed 
at  home  till  night,  and  then  told  her  brother 
of  the  alleged  rape,  who  said  he  was  going 
to  tell  ma,'  and  she  then  went  to  meet  Her 
mother,  and  told  her.  Held  Insufficient  to 
sustain  a  convlctltm."  There  Campbell,  C.  J„ 
said:  "No  error  was  committed  by  the  court 
In  the  trial  of  the  case,  but,  in  rur  opinion, 
the  verdict  should  not  be  permitted  to  stand. 
It  is  true  that  conviction  of  this  detestable 
crime  may  be  had  on  the  uncorroborated  tes- 
timony of  the  person  raped,  but  It  should  al- 
ways be  scrutinized  with  caution;  and,  where 
there  is  much  In  the  facts  and  circumstances 
b)  evidence  to  discredit  her  testimony.  It  te 
not  sufficient  to  sustain  a  verdict  of  guilty.  1 
Hale,  P.  C.  63S  et  seq.;  Innto  v.  State,  42  Ga. 
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473;  People  ▼.  Hntee.  S  Hm,  309;  19  Am.  ft 
Bng.  Enc.  Law.  p.  95S.  Tbe  observations  of 
the  conrt  In  People  v.  Hulse,  3  Hill,  309,  are 
Just  and  appropriate,  and  commend  tbem- 
selres  to  our  Judgment  Tliere  la  much  in  tbe 
testimony  of  fbe  gltt  charged  to  have  been 
n'ped  by  the  accnsed  to  t&rotr  donbt  on  her 
testimony.  There  la  not  a  single  cormborat- 
tng  circumstance  t«  support  ha  statement, 
atid  much  to  suggest  Its  falsity.  •  •  •  No 
sign  of  any  struggle  was  shown.  There  was 
no  suggestion  of  any  choking  or  blows  to 
i  disable,  or  tMralsing  the  arms  or  wrists,  or 
tearing  the  clothes  of  the  girl,  or  the  tied- 
elothes,  or  any  circumstance,  even  the  most 
trivial,  to  support  her  testimony.  The  rape 
occurred  at  12  o'clock  noon,  and,  although  It 
was  on  a  plantation,  she  made  no  complaint 
to  any  neighbor.  Although  there  was  a  horn 
at  band,  the  blowing  of  which  was  a  signal 
of  something  unusual  having  occurred  at  the 
bouse.  It  was  not  blown  for  tbe  unusual  oc- 
currence. The  girl  waited  at  borne  until 
about  night,  when,  having  told  her  little 
brother,  she  says,  wbo  said  he  was  going  'to 
tell  ma,'  she  went  to  meet  her  mother,  and 
told  her.  The  strong  probability  is  that  the 
account  of  the  affair  given  by  accused  Is 
correct,  and  that  the  girl  consented,  and  hav- 
ing been  detected  by  the  little  brother,  or 
from  some  other  cause,  she  determined  to  tell. 
We  regard  her  testimony  as  incredible."  See, 
also,  Hnber  v.  State,  126  Ind.  186,  26  N.  B. 
901;  State  v.  Wilson,  91  Mo.  410,  S  S.  W. 
870;  State  v.  Patrick,  107  Mo.  147,  17  S.  W. 
666^  and  cases  cited. 

Acting  In  the  light  of  these  anthorities,  and. 
Indeed,  of  tbe  experience  of  common  life,  and 
of  the  ordinary  instincts  and  promptings  of 
human  nature,  we  hold  that  a  verdict  based 
on  snch  evidence  as  above  offered  by  the 
state  should  not  be  permitted  to  stand;  that 
evidence  is  contrary  to  all  rational  belief 
and  aO  prior  observations  of  human  action 
In  like  drcnmstances.  But  even  If  rape  were 
proven  tn  tbe  present  instance,  as  that  Is  not 
tbe  crime  chained  in  the  Indictment,  for  thai 
very  reason  no  verdict  under  section  1838 
should  be  permitted  to  ^tand. 

Summarizing  tbe  foregoing  mllngs,  we 
hold:  First,  section  1838  unconstitutional; 
second,  that  a  man  indicted  and  tried  under 
Section  183S,  and  proved  guilty  under  section 
1837,  cannot  be  convicted  under  section  1838, 
unless  his  right,  under  section  2  of  the  bill  of 
rights,  to  be  notified  by  tbe  indictment  of 
'^e  nature  and  cause  of  the  accusatliA" 
against  him.  Is  wholly  disregarded;  third, 
that  no  man  should  be  convicted  of  rape  on 
such  improbable^  discredited,  and  unreason- 
able evidence  as  that  offered  by  prosecutrix. 

For  these  reasons,  the  Judgment  should  be 
reversed,  and  defendant  discharged.  Section 
2718,  Rev.  St  1890. 

The  foregoing,  which,  with  some  few  things 
added,  was  tbe  opinion  of  division  No.  2 
(BUHGBSS,  C.  J.,  concurring  therein; 
GAXTT,  J.,  dissenting),  has  ceased  to  be  tbe 


opinion  of  tbe  conrt;  and,  becanse  of  tbla,  I 
herewith  file  the  original  as  my  dlasentlng 
opinion,  In  which  UABSBALL,  3^  concura. 


DICKSON  et  al.  v.  ST.  IX>UIS  ft  S.  B.  OO. 

(Supreme  Court  of  Missomi,  Division  N«.  2. 

March  28,  1002.) 

RAILROAD  RIGHT  OF  WAT— DXBDS-DESCRIP- 
TION— FORFEITORB. 

1.  Where  a  landowner  granta  a  railroad  a 
right  of  way  over  his  land,  on  cooditioo  that 
ou  failure  or  abaudonment  of  the  "enterprise," 
the  land  granted  shall  revert  to  the  grantor,  a 
deflection  of  the  road  from  the  granted  way 
does  not  work  a  forfeitnre. 

2.  Where  one  who  has  granted  a  right  of 
way  to  a  railroad  sues  to  set  aside  the  deed, 
on  the  ground  that  a  portion  of  the  granted 
way  was  deflected  from,  and  that  snch  deflec- 
tion constituted  a  breach  of  a  couditiou  subse- 

aueut  in  the  grant,  and  he  offers  in  evidence 
le  plat  annexed  to  bis  deed  to  the  railroad, 
he  may  not  repudiate  the  same  in  hjs  argu- 
ment 

3.  Plaintiff,  who  bad  granted  a  right  of  way 
to  a  railroad,  sued  to  set  aside  the  deed,  ou 
tbe  ground  that  the  road  had  deflected  from  tbe 
way  granted,  and  that  such  deflection  was  a 
breach  of  a  condition  subsequent  It  was 
shown  that  the  deed  was  made  after  the  route 
was  anrveyed  and  was  known  to  plaintiff,  and 
that  for  three  years  he  had  acomeaced  in  the 
location.  An  engineer,  called  for  defendant 
testified  that  the  road  was  on  the  calls  of  tbe 
deed,  but  by  the  testimony  of  plaintiff's  en- 
gineer it  had  deflected  from  the  way  on  tbe 
last  call.  It  did  not  appear  where  snch  en* 
gineer  found  his  starting  point  and  to  reach 
his  conclusion  he  was  forced  to  make  the  dis- 
tance of  the  last  call  several  feet  longer  than 
that  given  In  the  deed,  but  following  the  call 
for  distances  as  given  in  the  deed  the  road  lay 
within  the  way.  Held,  that  the  evidence  did 
not  warrant  a  decree  for  plaintiff. 

Appeal  from  circuit  court  St  Lonta  county; 
Rudolph  Hlnel,  Judge. 

Action  by  B.  P.  Dlcksoa  and  otben  against 
tbe  St  Louis  &  Klrkwood  Railroad  Company. 
From  a  decree  for  complainants,  defendant 
appeals.    Reversed. 

Dawson  &  Oarvln  and  Leonard  Wilcox, 
for  appellant  Wm.  F.  Broadliead,  for  re- 
spondents. 

GANTT,  3.  The  defendant  owns  and  op- 
erates an  electric  railroad  from  St  Lonls  to 
Meramec  Highlands.  Its  line  vras  projected 
through  cerlsin  lands  of  the  plaintiff  In  St 
Louis  coonty,  and  after  tbe  route  bad  been 
surveyed  and  selected  for  Its  roadbed  and 
right  of  way  the  plaintiff  executed  and  de- 
livered defendant  a  deed  to  said  right  of  way, 
describing  It  as  "a  right  of  way  for  railroad 
purposes  through  and  along  a  strip  of  gromid 
fifty  feet  wide  and  beginning  at  tbe  eastern 
line  of  the  property  herein  described,  13  feet 
from  the  northeast  comer,  and  running  south, 
71°  6'  west  BS6  feet  to  an  angle,  thence 
south,  65*  57*  west  638  feet  to  an  angle, 
thence  south,  85°  40'  west  877  feet  to  an 
angle,  thence  46*  17"  west,  to  the  western 
line,  20  feet  to  the  center  of  Collins  road, 
and  being  25  feet  on  each  side  of  tbe  central 
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line  conxeyed,  as  shown,  or  as  may  be  heie- 
•rter  Indicated,  not  exceeding  a  distance  of 
fifty  feet  one  way  or  tlie  other.  The  prop- 
erty tbrouKh  which  this  right  of  way  is 
granted  is  bounded  on  the  north  by  Hasney; 
on  the  east  by  Williams,  Crane,  and  Loese; 
on  the  south  by  Collins;  and  on  west  by  the 
Collins  road.  Upon  condition,  however,  that 
the  grantee  herein,  its  snccessors  and  as- 
signs, shall  construct  and  maintain  a  single 
or  doable  tracli  railroad,  to  be  operated  by 
electricity  for  motive  pow»  or  other  ap- 
proved power,  except  steam,  and,  upon  the 
failure  or  abandonment  of  said  enterprise 
by  the  grantee  herein  or  its  successors  and 
assigns,  that  the  privilege  herein  and  the 
property  conveyed  shall  revert  to  and  be 
fully  vested  in  the  grantors,  their  legal  rep- 
resentatives or  assigns;  and  conditioned  that 
the  constrnctlon  of  such  road  be  fully  com- 
pleted and  In  operation  In  or  before  the  year 
li>U<i."  It  was  stipulated  on  the  trial  that 
the  land  described  In  the  deed  is  a  part  of 
the  S.  W.  %  of  S.  B.  %  of  section  31,  town- 
ship 45,  range  6  B.  In  St  Louis  county.  In 
this  suit  plalntllTs  seek  to  have  said  deed 
canceled,  because,  they  say,  the  conditions 
in  said  deed  were  broken  by  defendant,  and 
the  deed  Is  now  a  cloud  on  plaintiff's  title. 
This  was  denied  by  defendant 

It  was  nbuudantly  shown  on  all  sides  that 
the  defendant  company  built  its  railroad  and 
had  It  In  operation  prior  to  1896,  and  that  it 
lias  never  abandoned  the  enterprise,  but  was 
operating  the  road  at  the  time  of  the  trial. 
It  Is  too  clear  for  dispute  that  the  one  con- 
dition of  forfeiture  mentioned  in  the  deed,  to 
wit  **the  failure  or  abandonment  of  the  en- 
terprise by  the  grantee  or  its  successors," 
bas  not  been  broken.  Evidently,  when  they 
osed  the  word  "enterprise"  they  referred  to 
the  railroad  as  an  entirety,  not  the  failure  to 
occupy  a  few  feet  of  the  recorded  and  pro- 
jected route  through  plaintiff's  land.  It  is 
not  •  condition  of  forfeiture  anywhere  in  the 
deed  that  a  deflection  of  a  few  feet  on  some 
part  of  the  line  shall  work  a  forfeiture  of 
the  title  granted  by  the  deed.  And  yet  this 
Is  obviously  the  theory  upon  which  this  suit 
Is  brought  The  plaintiff  testified  that  he 
saw  and  knew  the  route  proposed  through 
his  land,  and  made  the  deed  after  the  sur- 
rey. He  saw  the  roadbed  constructed,  and 
tbongbt  for  three  years  that  it  was  on  the 
exact  line  defined  In  his  deed,  and  only  learn- 
ed It  was  not  by  a  survey  made  by  Von 
Borck  In  18B7,  which  survey,  If  conceded  to  be 
correct  shows  the  road  was  constructed  on 
the  right  of  way  granted  by  the  deed  and  at- 
tached plat  read  In  evidence  by  plaintiff,  ex^ 
cept  over  the  distance  from  the  third  and 
last  angle  to  the  end,  which  In  no  event  ex- 
ceeds 300  feet  For  1,200  or  1,300  feet  from 
the  point  of  entrance  on  the  north  the  rail- 
road iB  shown  by  Ton  Borck's  survey  to  be 
on  the  right  of  way  granted  by  the  deed. 
Hut  a  failure  or  mistake  in  locating  the  road 
on  this  last  call  In  the  deed  Is  not  made  a 


ground  of  forfeiture,  and  the  petition  Is  not 
supported  by  the  deed,  or  the  testimony  of 
plaintiff.  The  only  evidence  upon  which 
plaintiff  seeks  to  have  the  deed  canceled  as  a 
cloud  upon  his  title  is  the  survey  of  Ton 
Borck,  and  as  already  said  that  survey  if 
correct  only  shows  a  deflection  on  the  last 
call  In  the  deed  which  runs  into  the  Collins 
road.  But  this  is  not  a  condition  of  forfei- 
ture in  the  deed.  Notwithstanding  plaintiff 
offered  in  evidence  the  plat  annexed  to  bis 
deed,  It  would  seem  that  he  desires  to  repu- 
diate It  in  his  argument.  This  he  cannot  do. 
This  deed  plat  shows  that  the  road  was  built 
within  the  right  of  way  called  for  by  the 
deed,  except  the  distance  from  the  third  and 
last  angle,  which  In  the  plat  Is  given  as  6 
feet  and  In  the  deed  as  26  feet  But  In  the 
plat  the  G  feet  Is  only  to  the  western  line  of 
plaintiff's  tract  whereas  in  the  deed  the  26 
feet  Is  to  the  center  of  the  Collins  road,  and 
following  the  course  "south,  46°  17'  west," 
and  allowing  16  feet  as  the  half  of  the  Col- 
lins road,  there  Is,  after  all,  a  practical 
agreement  between  the  plat  and  the  deed. 
This  Is  corroborated  also  by  the  fact  that 
the  plat  shows  that  the  distance  from  the 
northwest  comer  of  plaintiff's  tract  along 
his  western  line  to  the  point  where  said 
western  line  Is  intersected  by  the  center  line 
of  the  right  of  way,  is  826  feet  whereas,  ac- 
cording to  Von  Borck's  survey,  this  west  line, 
measured  along  the  center  line  of  Collins 
road  to  the  center  line  of  the  railroad  as  ac- 
tually built  is  787.90  feet,  a  difference  of 
38.10  feet  which  would  still  bring  It  within 
the  variation  expressly  allowed  by  the  clause 
In  the  deed,  which  allows  a  divergence  "not 
exceeding  a  distance  of  fifty  feet  one  way  or 
the  other."  Von  Borck's  survey,  however, 
does  not  Inform  us  how  he  ascertained  his 
starting  point,  and  to  reach  the  conclusion 
he  did  in  his  plat  he  was  forced  to  make  the 
distance  from  the  last  angle  to  the  center 
line  of  the  Collins  road  98.69  feet  whereas 
the  call  In  the  deed  Is  for  26  feet  In  other 
words,  we  have  a  conflict  between  courses 
and  distances,  not  a  conflict  between  fixed 
monuments  and  distances  or  courses.  To  ac- 
cept Von  Borck's  plat  and  survey  the  rail- 
road should  pass  out  of  plaintiff's  tract  into 
the  Collins  road  161  feet  south  of  the  point 
where  the  tracks  now  cross  the  road;  where- 
as. If  we  follow  the  call  for  distances  as 
marked  out  in  the  deed,  and  make  allowance 
for  the  50  feet  variation,  the  tracks  will  meet 
where  they  do  now  in  the  Collins  road.  Tak- 
ing into  consideration  the  fact  that  the  sur- 
rey was  made  before  the  deed  was  execut- 
ed, it  seems  clear  that  if  a  mistake  was 
made,  it  was  in  the  courses  only;  and  when 
the  proof  shows,  as  it  does  in  this  case,  that 
defendant  took  possession  of  the  strip  it  now 
occupies  as  a  right  of  way,  and  constructed 
Its  road  with  the  knowledge  and  acquies- 
cence of  plaintiff,  the  election  of  defendant 
and  the  acqniescence  of  plaintiff  amount  to 
a  .practical  construction  of  the  grant  <m  * 
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line,  hatrlng  regard  to  the  distances,  and  it 
should  not  now  be  disregarded  bj  eitlier  par- 
ty to  the  deed,  especially  as  tbe  railroad  has 
been  In  actual  operation  for  years  on  that  line. 
Baker  v.  Railroad  Co.,  67  Mo.  274.  Moreover, 
Shlnkle,  another  civil  engineer,  testified  that 
be  also  surveyed  the  right  of  way  according 
to  the  calls  in  the  deed,  and  found  the  rail- 
road located  on  the  strip  conveyed  by  the 
deed.  In  Preston's  Heirs  v.  Bowmar,  6 
Wheat  5tK>,  6  L.  Ed.  336,  tbe  supreme  court 
of  tbe  United  States,  in  a  case  much  like. 
this,  said:  "The  construction  of  the  patent 
Is  somewhat  doubtful,— that  it  is  susc^tlble 
of  two  constructions,  each  of  which  has  some 
reasons  to  support  it  If  it  be  doubtful,  it 
would  seem  reasonable  not  to  press  the 
broadest  construction  against  a  party  who  is 
now  in  actual  possession  under  a  perfectly 
good  legal  title.  That  possession  ought  not 
to  be  disturbed  without  a  clear  title  in  the 
other  party."  In  view  of  this  state  of  facts, 
certain  legal  consequences  follow.  It  is  clear 
there  was  no  failure  of  the  enterprise,  and 
no  abandonment  by  defendant,  and  the  aver- 
ment of  the  petition  that  "the  deed  contained 
a  provision  that  in  case  the  grantee  failed 
to  occupy  and  use  said  right  of  way,"  "it 
should  revert  to  the  grantor,"  is  not  support- 
ed by  the  deed.  The  only  ground  of  reverter 
In  the  deed  is  "a  failure  or  abandonment  of 
the  enterprise  by  the  grrantee  herein."  and  it 
is  abundantly  established  that  there  has 
been  no  such  failure  or  abandonment  The 
other  provisions  of  the  deed  are  not  follow- 
ed by  any  such  clause  of  forfeiture.  But 
there  is  no  proof  that  the  road  was  construct- 
ed elsewhere  than  on  the  selected  route, 
which  plaintiff  saw  and  knew  before  he 
made  his  deed,  and,  tf  error  has  occurred 
anywhere,  it  is  in  the  drawing  of  the  con- 
veyance. There  is  no  suggestion  of  fraud, 
but  on  the  contrary,  an  open  and  unequivo- 
cal possession  of  the  land  in  the  original  sur- 
vey for  the  purposes  only  for  which  defend- 
ant acquired  it  with  the  knowledge  and  ac- 
quiescence of  plaintiff  all  the  time;  Eject- 
ment would  not  lie,  and  no  ground  for  equi- 
table interference  is  laid  in  the  evidence. 

2.  But  there  is  another  insuperable  objec- 
tion to  the  decree  in  this  case.  The  object 
of  the  bill  is  to  set  aside  a  deed  and  devest 
the  title  to  real  estate  for  tbe  breach  of  a 
condition  subsequent  and  to  sustain  such  a 
suit  and  overturn  a  solemnly  executed  con- 
veyance to  land  the  evidence  should  be  clear, 
cogent,  and  convincing.  Peters  v.  Worth 
(Mo.)  tH  S.  W.  490;  Sweet  v.  Owens,  109  Mo. 
1,  18  8.  W.  i)28.  There  is  very  Uttle  to  com- 
mend in  the  attitude  of  plaintiff.  He  testi- 
fied that  since  the  commencement  of  this 
suit  he  bad  conv^ed  this  tract  "subject  to 
the  right  of  way  of  defendant"  and  yet  per- 
sists in  endeavoring,  upon  extremely  tech- 
nical grounds,  to  devest  a  title  which  he  had 
made  to  defendant  with  his  eyes  wide  open. 
He  knew  exactly  where  the  road  was  to  run. 
It  had  been  surveyed  and  marked  out  before 


be  made  his  deed.  No  fraud  was  practiced 
upon  him  to  induce  him  to  make  the  convey- 
ance. He  stood  by  and  saw  tbe  railroad 
company  expend  its  money  in  constructing 
its  road  through  his  land,  and  knew  its  pur- 
poEte  of  connecting  its  right  of  way  on  his 
land  with  that  on  the  opposite  side  of  tbe 
Collins  road,  and  never  once  Intimated  that 
it  was  not  Irallt  in  accordance  with  his  deed. 
He  waited  three  years,  and  then  employed  a 
surveyor  to  ascertain  if  the  road  was  con- 
structed exactly  on  the  route  conveyed.  Se 
found  that  according  to  his  own  surveyor 
the  company  had  constructed  1,200  or  1,300 
feet  of  a  possible  1,500  feet  in  exact  con- 
formity to  his  deed,  and  that  whethw  the 
remaining  'diX)  feet  was  in  comidiance  witb 
his  deed  was  a  matter  of  construction,  gro'w- 
ing  out  of  some  ambiguity  in  his  deed,  and  ' 
thereupon  seized  upon  this  fact  alone  to  set 
aside  his  deed  thus  voluntarily  made.  If  tbe 
bill  had  been  to  reform  his  deed,  offering  to 
do  full  equity,  tbe  proofs  are  wholly  inade- 
quate for  such  a  decree.  Sweet  v.  Owens, 
109  Mo.  1,  18  S.  W.  828;  Tesson  v.  Insurance 
Co.,  40  Mo.  38,  98  Am.  Dec.  293;  1  Story.  £ki. 
Jur.  U  157-161;  Pom.  Bq.  <  859. 

We  think  the  decree  was  erroneous,  be- 
cause not  supported  by  the  testimony,  which 
in  this  case  consists  of  surveys  i)rlnclpally, 
and  upon  which  we  can  form  our  Judgment 
with  as  much  safety  as  the  trial  court  could. 
We  think,  moreover,  that  there  has  been  no 
such  breach  of  the  conditions  as  would  Justi- 
fy a  court  In  sustaining  a  forfeiture,  and 
that  the  decree  erroneously  casts  a  cloud  up- 
on defendant's  right  of  way,  and  la  inequita- 
ble, in  view  of  tbe  evidence. 

The  decree  of  tbe  circuit  court  Is  reversed, 
and  a  decree  entered  here  dismissing  plain- 
tiff's bill,  and  for  costa, 

SHKUWOOD,  P.  J.,  concora. 


BERRY  V.  ROOD  et  aL 

(Supreme  Court  of  Missouri,   Division  No.   1. 
March  29,  1902.) 

INSOLVENT  CORPORATIONS  —  STOCKHOU>BRa* 
LIABILITY  —  PATMKNT  FOR  STOCK  —  NOTIGK 
TO  CREDITORS— ACTION  BY  RBCBIVER— BS- 
TOPPBIr-APPBAL— ABSRNCB  OF  BVIDENCES. 

1.  Where  an  appellant  does  not  bring  up  the 
evidence,  his  ezceptioDs  as  to  the  findiugs  of 
fact  appearing  in  tbe  record  will  not  be  con- 
sidered but  the  findings  are  conclusive. 

2.  Where  tlie  findlnsB  of  fact  In  the  record 
on  appeal  are  mainly  in  favor  of  the  appellee, 
the  latter  cannot  move  an  affirmance  or  to  dis- 
miss the  appeal  because  the  evidence  is  not  in 
the  record. 

3.  The  failure  of  proof,  in  an  action  by  a 
receiver  of  an  Insolvent  corporation  to  collect 
unpaid  stock  subscriptions,  of  the  giving  of  no- 
tice before  suit  to  the  stockholder  to  pay  such 
Bubscriiition,  as  required  by  order  of  court,  is 
not  suOicic^ut  to  sustain  a  judgment  for  defend- 
ants, as  the  purpose  of  such  notice  is  only  to 
give  opportunity  to  pay  without  suit  and  the 
fniluie  to  give  such  notice,  coupled  with  an 
offer  to  pay,  should  have  been  raised  by  an- 
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Bwer,   vhereapon  the   defendantf  eonld   har* 
been  relieved  trom  liability  for  coats. 

4.  The  paymeut  by  a  stoclthoia'>r  of  a  cor- 

f>orat]oii  of  bis  stock  sabscription  v.th  mineral 
and,  supposed  by  the  8to<Aholder  and  the  cor- 
poration to  be  of  the  par  ralae  of  the  stock, 
but  which  is  much  less,  is  in  violation  of  Oonat. 
art.  12.  i  8,  and  Bev.  St  1899,  $  9G2,  providing 
that  no  corporation  shall  issue  stock,  except 
for  money  paid,  labor  done,  or  property  re- 
ceived; and  therefore  the  stockholder  is  liable 
to  the  creditors  of  the  corporatiou,  giving  credit 
on  the  faith  of  Its  stock,  for  the  difference  be- 
tween the  actual  value  of  the  property  and  the 
value  at  vrhich  it  was  received  by  the  corpora- 
tion. 

3.  Where  corporation  stock  stands  in  the 
name  of  a  trustee,  a  purchaser  thereof  from 
the  corporation  at  oO  per  cent,  of  its  face  value, 
having  no  knowledge  that  the  stock  was  not 
originally  sold  at  its  par  value,  is  not  liable  to 
creditors  of  the  corporation,  giving  credit  on 
the  faith  of  its  stock,  for  the  difference  be- 
tween the  price  paid  and  the  par  value  of  the 
stock. 

C.  Where  a  certain  corporation  borrowing 
and  a  corporation  lending  money  are  represent- 
ed in  makiug  the  loan  by  one  who  is  the  presi- 
dent of  both  corporations,  his  knowledge  that 
the  capital  stock  of  the  borrowing  corporaticm 
has  been  paid  up  in  property  at  an  inflated 
value  is  notice  to  the  lending  corporation, 
which  will  prevent  it  from  being  entitled  to 
require  a  stockholder  to  make  his  subscription 
good  by  paying  up  to  the  par  value  of  the 
stock. 

7.  The  receiver  of  an  insolvent  corporation 
may,  under  the  direction  of  the  coort,  maintain 
sait  against  stockholders  to  recover  nnpaid 
stock  subscriptions,  for  the  benefit  of  the  cor- 
lK)ratiou  creditors. 

a  The  receipt  by  the  creditors  of  an  insolvMit 
coriwration  of  dividends  resnlting  from  a  sale 
of  Its  assets,  received  on  stock  subscriptions  at 
an  exaggerated  value,  does  not  preclude  suit 
by  the  weditors  or  receiver  against  the  stock- 
holders to  recover  the  actual  balance  of  nnpaid 
stock  subscriptions,  though  the  dividends  are 
not  returned,  or  the  contract  under  whidi  the 
asi^ets  were  received  from  stock  subscribers  re- 
scinded. 

Appeal  from  St  Loula  clrcnlt  conrt;  D.  D. 
Fisher,  Judge. 

Action  by  A.  Moore  Berry,  as  recelyer  of 
the  Ozark  Onyx  Company,  against  Horace 
E.  Rood  and  others,  to  recover  unpaid  stock 
subscriptions.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  .Reversed. 

This  appeal  cornea  up  on  a  copy  of  the 
Judgment  and  of  the  order  granting  the  ap- 
peal, in  lieu  of  a  fall  transcript;  and  the 
{Hinted  abstract  filed  by  appellant  gives  what 
purports  to  be  the  substance  of  the  pleadings 
and  of  some  of  the  orders  of  the  court,  In- 
cluding an  order  of  reference,  the  rep<xt 
of  the  referee,  the  ezceptionB  to  the  report, 
the  roUngs  on  the  exceptions,  and  the  Judg- 
ment. The  evidence  before  the  referee  ia  not 
given.  The  respondents  file  a  motion  to  af- 
firm, and  a  motion  to  dismiss  the  appeal, 
for  alleged  insuflJclency  of  the  abstract,  and 
failure  to  comply  with  the  rule  of  court  in 
tbat  respect  Since  appellant  has  failed  to 
bring  up  the  evidence,  be  cannot  ask  this 
court  to  consider  any  of  his  exceptions  relat- 
ing to  the  findings  of  fact  by  the  referee, 
but  must  accept  those  findings,  and  can  com- 
plain only  ot  the  conclusions  of  law  drawn 


from  those  facta.  Respondents  kaT»  no 
ground  to  complain  of  this,  because  the  find- 
ings of  the  referee  are,  in  the  main.  In  their 
favor.  The  motions  to  afiSrm  and  dismiss 
are  therefore  overruled. 

The  suit  is  by  the  receiver  of  the  Ozark 
Onyx  Company  against  the  stockholders  of 
that  corporation  to  recovo*  balances  he  claims 
to  be  unpaid  on  their  several  stock  subscrip- 
tions. The  cause  was  referred  to  P.  Taylor 
Bryan,  Esq.,  who  made  an  elaborate  report, 
which  Is  set  out  In  the  printed  abstract,  and 
which  contains  all  the  facts  that  are  given  us 
In  the  case,  and  from  which  we  make  the  fol> 
lowing  summary:  The  corporation  was  form- 
ed under  the  laws  of  this  state  In  1891, 
with  a  nominal  capital  of  $300,000,  stated  in 
Ita  articles  to  have  beoi  all  subscribed  and 
fully  paid  In  cash.  None  of  the  subscrip- 
tions, however,  were  paid  in  cash;  but  the 
organisers  were  the  owners  of  certain  lands 
in  Pulaski  and  Crawford  counties,  believed 
to  contain  valuable  onyx  deposite,  which, 
pursuant  to  the  understanding  among  them 
from  the  beginning,  they  put  into  the  concern 
at  a  valuation  of  $200,000,  as  in  payment  to 
that  extent  of  their  subscriptions;  and  one 
subscriber,  being  the  owner  of  certain  onyx 
works  and  machinery  in  Vermont  pnt  the 
same  in  at  a  valuation  of  $90,000,  as  in  pay- 
ment of  his  subscription  to  that  extent  On 
the  subject  of  the  actual  values  of  these  prop- 
«tles  the  referee,  in  bis  report  after  refer- 
ring  to  the  depoelta  of  onyx  on  the  lands, 
said:  "The  conclusion  of  the  referee  on  these 
facto  Is  that  these  deposlta  added  little,  if 
any,  real  value  to  the  land.  There  was  no 
evidence  before  the  referee  suflSdent  to  ena- 
ble him  to  determine  accurately  what  was  the 
real  value  of  the  lands  of  the  Lelghton  syn- 
dicate and  Rood.  While  they  were  worth 
probably  more  than  what  was  received  for 
them  at  the  receiver's  sale,  the  referee  would 
not  be  Justified  In  finding  that  the  lands 
turned  tai  by  the  Lelghton  syndicate  were 
in  fact  of  any  greater  value  than  the  amount 
which  Lelghton  paid  for  them,  namely,  $4,- 
000  or  $4,600,  or  that  the  lands  turned  In  by 
Rood  were  of  any  greater  value  than  the 
amount  which  Rood  paid  for  them,  namely, 
$8,000."  And  on  the  subject  of  the  value 
of  the  pn^erty  turned  in  by  the  Vermont 
man,  the  refoee,  after  discussing  it  In  de- 
tail, says:  "The  referee  concludes,  therefore^ 
that  the  real  ralue  of  the  entire  property 
of  all  kinds  turned  In  by  Reynolds  In  pay- 
ment of  the  $90,000  worth  of  stock  originally 
subscribed  by  him  did  not  exceed  the  value 
of  the  plant  and  machinery  and  that  portion 
of  the  supplies  which  were  turned  in  by  him. 
The  value  of  the  entire  plant  including  ma- 
chinery valued  at  cost  accwding  to  Reyn- 
olds' books,  and  of  the  supplies,  was,  as  is 
shown  by  the  report  of  Rivers,  offered  In 
evidence,  at  least  $28,254.46.  As  the  machin- 
ery had  been  in  use.  It  probably  was  not 
at  that  time  worth  quite  that  much.  Accord- 
ing to  the  agreonent  between  Reynolds  and 
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the  company,  all  ofrer  the  value  of  |15,000 
had  to  be  paid  for,  In  addition  to  the  lasne 
of  the  original  $90,000  of  stock  to  him.  This 
wag  done  subsequently  by  paying  blm  $B,000 
in  cash,  and  by  the  issue  to  him  on  July  16, 
1891,  of  |8;000  worth  of  treasury  stock.  So 
the  referee  ccmdndes  that  the  entire  actual 
value  of  the  property  turned  in  by  Reynolds 
In  payment  of  this  original  subscription  did 
not  exceed  $15,000,  and,  since  the  machinery 
had  been  In  use,  it  did  not  amount  to  quite 
that  much.  That  the  entire  property  turned 
In  by  the  original  incorporators  was  very 
greatly  overvalued,  we  think,  therefore,  baa 
been  clearly  eatabUahed."  But  In  spite  of 
those  facts  the  referee  found  that  these  men 
verily  believed  that  they  had  onyx  mines  of 
wonderful  wealth  on  their  lands,  and  that 
the  same  were  worth  at  least  the  amount  at 
which  they  were  turned  Into  the  company  In 
payment  for  their  stock,  namely,  $200,000. 
And  the  referee  was  also  satisfied  that  they 
believed  that  the  advantage  to  the  new  cor- 
poration that  would  accrue  from  having  the 
Vermont  concern  break  up  Its  established 
business  In  the  state,  and  remove,  with  Its 
machinery,  Ita  business,  its  secret  processes 
in  handling  onyx,  its  prestige,  and  its  good 
will,  was  worth  the  $90,000  at  which  the 
company  took  the  same  in  payment  of  the 
stock  Issued  therefor.  Then  the  referee,  com- 
ing to  the  question  of  fraud,  said:  "The 
referee  has,  at  the  expense  of  trying  the 
patioice  of  the  court,  gone  Into  each  fact 
whl(A  has  been  urged  by  the  plalnticr  as 
showing  l^udnlent  intent  In  incorporating 
this  company.  He  has  done  this  because  the 
case  Is  one  where  the  property  transferred 
to  the  corporation  was,  as  subsequent  events 
have  disclosed,  of  a  small  value,  aa  compared 
to  the  capital  stock  issued  therefor.  But  aft- 
er a  thorough  examination  of  the  facts,  and 
though  the  referee  believes  that  in  many 
respects  the  original  subscribers  to  stock  act- 
ed incautiously,  he  has  not  been  able  to  ar- 
rive at  the  conclusion  that  the  Incorporators 
were  guilty  of  any  intentional  deception  as 
to  the  public  or  creditors  of  the  corporation. 
In  valuing  the  property  which  was  transfer- 
red to  the  corporation,  they  valued  it  on  the 
theory  that  the  lands,  taken  in  connection 
with  the  plant  and  processes  and  manage- 
ment of  Reynolds,  would  yield  a  dividend 
of  six  per  cent,  at  least,  upon  the  valuatlMi; 
and  while  It  is  probable  that  neither  the  land 
by  Itself,  nor  the  plant  of  Reynolds  by  itself, 
nor  any  one  of  the  Items  of  property  which 
went  to  make  up  the  entire  amount  of  prop- 
erty turned  into  the  corporation,  could  have 
been  sold,  even  at  that  time.  In  the  open 
market,  at  the  value  placed  upon  them,  yet, 
when  taken  together.  It  is  readily  conceivable 
that  they  might  have  been  considered  worth, 
in  the  minds  of  the  Incorporators,  the  price 
at  which  they  were  turned  Into  the  corpora- 
tion. If  the  lands  in  Pulaski  and  Crawford 
counties  had  been  really  lands  having  large 
depoeita  of  onyx  of  good  quality,  they  might 


wen  hav«  been  thought  wt»tli  the  par  value 
of  the  stock  Issued  for  them." 

After  the  formation  of  the  corporation  the 
original  Incorporators  transferred  to  the 
treasurer  of  the  concern,  as  trustee,  each, 
one-third  of  his  stock,  to  be  sold  to  raise  a 
working  fund  for  the  benefit  of  the  corpo- 
ration. Some  of  this  treasury  stock  was 
sold  to  certain  of  the  defendants  in  this 
suit  at  60  cents  on  the  dollar  of  its  face 
value,  and  the  plaintiff  seeks  to  hold  those 
purchasers  in  this  proceedhig  liable  for  the 
remaining  CO  pee  cent.  The  referee  flnds 
that  those  men  purchased  the  stock  in  good 
faith,  believing  it  had  been  originally  fully 
paid.  There  were  also  some  private  sales 
by  the  original  stockholders  of  part  of  their 
shares.  The  referee  does  not  know  from 
the  evidence  how  much  was  paid  at  such 
sales,  except  In  the  case  of  Mr.  Brown,  who 
paid  40  per  cent  of  the  face  value.  The 
referee  finds,  as  to  those  purchasers,  that 
they  bought  believing  the  stock  was  fully 
paid.  The  concern  ran  about  two  years, 
during  which  Its  efforts  to  devek>p  ita  onyx 
mines  resulted  in  disappointment  became 
Involved  in  debt  and  was  finally  brought 
to  an  end  by  a  suit  at  the  instance  of  the 
assignee  of  the  Providence  Jewdry  Com- 
pany, a  creditor,  in  which  suit  a  receiver 
was  appointed  to  take  charge  of  the  corpo- 
ration and  wind  up  its  affairs.  After  the 
appointment  of  the  receiver,  creditors  were 
notified  to  come  in  and  prove  up  their 
claims,  whereupon  creditors  came  In,  and 
claims  were  proven  up  and  allowed  by  the 
receiver,  wha  under  order  of  the  court  was 
acting  as  auditor  of  claims,  to  the  amount 
of  $26,268,86.  Of  that  amount  $19,487.49 
was  allowed  in  favm:  of  the  assigrnee  of  the 
Providence  Jewehry  Company.  One  of  the 
original  Incorporators  of  the  Ozark  C^yx 
Company  was  the  defendant  James  F. 
Leighton,  who  owned  6,000  shares  of  the 
stock,  which  he  had  paid  for  with  part  of 
this  Pulaski  county  land,  and  he  was  the 
president  and  chief  business  man  of  the 
concern.  He  was  also  the  president  and 
chief  business  manager  of  the  Providence 
Jewelry  Company.  It  was  he  who  ad- 
vanced the  money  to  the  onyx  company 
which  made  the  debt  allowed  In  favor  of 
the  assignee  of  the  Providence  Jewelry 
Company.  The  ref»ee  could  not  And  from 
the  evidence  whether  the  money  ao  ad- 
vanced was  the  money  of  Mr.  Leighton,  or 
that  of  the  Jewelry  company  of  which  he 
was  president.  It  was  advanced  from  time 
to  time  in  various  sums,  finally  put  In  the 
shape  of  notes  signed  by  the  "Ozark  Onyx 
Company,  J.  F.  I^eighton,  President"  paya- 
ble to  J.  F.  LelKbton,  and  by  him  indorsed 
In  blank  and  turned  over  to  the  Providence 
Jewelry  Company,  and  that  were  found  by 
the  assignee  among  its  assets  after  it  made 
an  assignment  None  of  the  other  creditors 
who  proved  up  their  claims  had  any  such 
connection  with  the  onyx  company  as  ren- 
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dered  them  chargeable  with  notice  when 
they  extended  the  credit  that  the  stock  had 
not  been  paid,  or  had  been  paid  only  in  the 
manner  mentioned.  The  ireferee  takes  up 
the  subject  of  the  conduct  of  the  biwlness, 
and  points  out  tiact  it  was  conaemtlTe, 
^(inrding,  as  far  as  possible,  against  incur- 
riug  debts;  calls  attention  to  the  -fact  that 
the  total  amonnt  of  debts  established  did 
not  exceed  the  valae  of  the  property  turn- 
ed in  by  the  stocUK^ders,  according  to  the 
actual  prices  they  paid  for  it,  and  that,  of 
the  debts  Incnrred,  the  largeat  part  was  ad- 
vanced by  Mr.  Leighton  himself.  Then  the 
referee  conclndes  that  subject  thus:  "The 
referee  finds,  therefore,  that  the  original 
subscribers  to  the  capital  stock  of  the  com- 
pnuy  did  not  Intend  to  deceive  the  future 
creditors  of  the  company;  nor  were  they 
actuated  by  any  Improper  motive  in  paying 
for  their  stock  ■with  the  property  in  ques- 
tion. The  referee  further  finds  that,  though 
the  incorporators  may  have  been  guilty  of 
a  lack  of  caution  in  valuing  the  property 
which  was  turned  into  the  corporation,  yet 
it  cannot  be  said  that  they  had  no  reason 
tor  their  belief  as  to  the  value  of  the  prop- 
erty; nor  was  their  actltm  so  utterly  reck- 
less as  to  convince  the  reforee  that  they 
were  biditfeeent  as  to  what  was  the  actual 
value  of  the  property.  The  referee  there- 
fore finds  tliat  in  the  organization  of  the 
company  there  was  no  actual  fraud."  Aft- 
er the  amount  of  the  indebtedness  had  beea 
thus  ascertained,  the  receiver  was  ordered 
by  the  court  to  sell  the  assets  of  the  corpo- 
ration for  the  purpose  of  paying  Its  debts. 
Under  that  order  the  receiver  sold  all  the 
property  of  the  company,  including  the 
lands  In  Pulaski  and  Crawfra^  counties, 
and  the  machinery,  plant,  etc.,  and  realized 
at  the  sale  about  $4,500,  out  of  which  he 
paid  a  dividend  of  a  small  fraction  less 
than  7  per  cent  to  the  creditors.  Then  the 
court  ord^ed  the  receiver  to  proceed  to 
collect  from  the  stockholders  by  suit,  if  nec- 
essary, the  amount  owing  by  them  for  stock 
issued  to  them,  in  pursuance  of  which  order 
this  salt  was'  brought.  The  referee,  after 
a  learned  discussion  of  the  subject,  and.  re- 
view of  the  authorities,  concluded  that  the 
rule  of  law  now  recognleed  In  this  state 
Is  that,  where  a  corporation  iKcnes  full-paid 
stock  for  property  received  by  It  as  pay- 
ment, the  stoeklMlder  is  not  liable  to  cred- 
Itota  of  the  oorponctlon  for  any  difference 
between  the  real  value  of  tlie  property  and 
the  face  valoe  of  the  stock,  unless  there 
was  fraod  In  the  transaction;  and  the  re- 
port on  tbat  subject  concludes  thus:  "The 
referee  having  found  as  a  fact  that  there 
was  no  actual  firand  in  the  transaction  by 
which  the  capital  stock  was  Issued,  fully 
paid.  In  exchange  for  the  property  tamed 
into  the  coi-poratlon,  it  follows  that  all  the 
stock  of  the  corporation  must  be  held  to 
have  been  in  fact  full-paid,  and  that  none 
of   the  defendants  can  be  called  tipon  to 


make  any  farther  payments  npon  any  oC 
the  shares  held  by  them."  The  report  ends 
with  a  rseemmendation  that  Judgment  be 
entered  far  the  defendontB.  Bxceptlnns  to 
the  report  weee  filed  on  behalf  of  the  re- 
ceiver, which  were  overrolsd,  and  Judg- 
ment entered  as  recommended,  from  which 
Judgment  the  receiver  brings  the  cause  here 
by  appeal. 

Lee  W.  Grant.  P.  R.  Flitcraft  and  W.  B. 
Homer,  for  appellant  Dawson  &  Garvin, 
Smith  P.  GaU,  and  Leonard  Wilcox,  for  re- 
spondents. 

VALLIANT,  J.  (after  stathig  the  facts). 
1.  Respondents  in  their  brief  say  that  the 
Judgment  should  be  affirmed  for  failure  of 
proof,  particularly  on  two  points:  First  that 
tbe  plaintiff  here  -was  appointed  receivo:; 
second,  that  he  gave  the  notice  required  by 
order  of  the  court  to  be  given  to  the  stock- 
holders to  come  in  and  pay  the  amounts  due 
on  tiieir  stock  subscriptions  before  bringing 
this  suit  The  abstract  purporting  to  repre- 
sent the  record  states  that  the  St  Louis 
Trust  Company  was  originally  appointed  the 
receiver;  tbat  it  resigned,  and  the  plaintiff 
was  appointed  In  its  stead.  Respondents 
have  filed  no  counter  abstract,  and  have  not 
disputed  that  fact  As  to  the  failure  of  proof 
that  notice  was  given,  it  is  immaterial  in 
tbe  present  stage  of  the  case.  The  only 
purpose  of  the  notice  was  to  afford  the  de- 
fendants an  opportunity  to  ccnne  in  and  pay 
up  without  being  put  to  the  expense  of  a 
suit  and,  if  any  of  them  had  desired  so  to 
do,  they  could  have  so  expressed  In  their 
answers  when  sued;  and  upon  showing  that 
they  had  not  been  notified  before  suit  as  the 
order  of  court  had  required,  they  would  have 
been  allowed  to  pay  what  was  due,  and  de- 
part wlthont  costs. 

The  main  proposition,  however,  upon  which 
reliance  is  had  to  sustain  the  Judgment  of  the 
circuit  court,  is  that  a  stockholder  who  has 
turned  into  the  corporation  property  in  pay- 
ment of  his  stock,  which  has  been  accepted  by 
the  corporation  as  the  equivalent  of  the  face 
value  of  tbe  stock,  and  who  has  been  guilty  of 
no  actual  fraud,  cannot  be  called  to  account  by 
creditors  of  the  concern,  or  made  to  pay.  In 
satisfaction  of  debts,  the  difference  between 
the  value  of  the  property  turned  in  and  the  face 
value  of  the  stock.  Thts  proposition,  as  con- 
tended for,  under  the  facts  of  this  case,  also 
draws  a  distinction,  in  favor  of  tbe  stockhold- 
er, between  actual  fraud  and  legal  fraud,  and 
leaves  him  on  the  safe  side  of  the  line,  al- 
though the  property  he  turned  in  was  in  fact 
worth  less  than  6  per  cent,  of  the  face  value 
of  tlie  stock,  provided  we  find  that  his  mind 
had  been  so  excited  by  indications  of  pro- 
spective mineral  wealth  that  he  really  be- 
lieved that,  when  the  unexplored  caverns 
should  be  opened,  mines  at  fabuloos  value 
would  be  disclosed.  If  that  is  the  correct 
interpretation  of  the  law  of  Missouri  on  this 


Digitized  by  LjOOQIC 


648 


67  SOUTHWESTERN  REPORTER. 


(Mo. 


aubject,  tben  tbe  manifest  efforts  of  the 
fninera  of  our  constltatioa  and  the  makers 
of  our  statutes  to  authorise  the  establishment 
of  otily  conserratlTe  and  reasonably  safe 
business  coiporatlons.  have  been  In  vain.  Our 
constitution  ordains  that  "no  corporation 
shall  Issue  stock  or  bonds,  except  tor  m(Hiey 
paid,  labor  done  or  property  actually  receiv- 
ed." Article  12,  §  8.  The  money,  tbe  labor, 
and  the  property  mentioned  are  on  a  plain, 
and  signify  equivalents.  If  property  worth  6 
per  cent  of  the  face  value  of  the  stock  can  be 
taken  as  full  payment,  then  5  per  cent.  In  mon- 
ey Is  equally  available,  and  the  constitution 
affords  the  people  no  protection  against  the 
Wildest  schemes.  This  clause  In  the  constitu- 
tion puts  a  limit  on  the  power  of  tbe  legisla- 
ture, so  that.  If  that  body  should  attempt  to, 
it  could  not,  authorize  tbe  organization  of  a 
corporation  with  power  to  Issue  stock  with- 
out receiving  its  equivalent  in  money,  labor, 
or  property.  But  whilst  the  legislature  can- 
not go  beyond  that  limit  It  Is  not  compelled 
to  go  to  the  limit,  and  may.  If  It  should 
see  fit,  make  the  restrictions  as  to  Issuance 
of  stock  mwe  strict  In  secti<Hi  962,  Rev. 
St  1899,  the  general  assembly  follows  the 
language  of  the  constitution;  using  the  nega- 
tive form  of  expression,— that  stock  or  bonds 
shall  be  Issued  only  for  money,  labor,  or 
property.  That  secti<»  Is  general  as  to  all 
corporations,  and  will  apply  to  all,  unless 
by  law  a  different  requirement  Is  made  fc* 
corporations  of  a  particular  class.  Manu- 
facturing and  business  c<H:poratlons  are  treat- 
ed in  the  statutes  as  a  class  In  themselves, 
with  some  provisions  applicable  to  them  not 
applicable  to  other  kinds  of  corporations. 
Seotion  1312,  gonremlng  this  class  of  corpo- 
rations, requires  the  Incorporators,  in  their 
articles  of  association,  to  certify  that  tbe 
■hares  of  capital  stock  have  all  been  bona 
fide  snbscrlbed,  and  one-half  tbere<tf  actually 
paid  w  In  lawful  money  of  tiie  TTnlted 
States,  and  In  the  actual  custody  at  that 
time  of  tbe  iiersons  named  as  the  board  of 
directors.  Bven  In  the  face  of  that  un- 
equivocal language,  this  court  has  held.  In 
this  kind  of  corporations,  that  the  stock  may 
be  paid  in  labor  or  property,  and  that  has 
been  too  long  a  rule  of  business  conduct  to 
question  it  now.  But  we  make  this  refer- 
ence to  the  emphatic  language  of  our  con- 
stitution and  statutes  at  this  time  to  empha- 
size the  fact  that  our  lawmakers,  as  far  as 
they  could,  have  endeavored  to  place  Mis- 
souri on  conservative  and  safe  grounds  in 
this  respect  And  that  this  is  understood 
by  the  business  community  Is  shown  by  the 
well-known  fact  that  many  corporations  de- 
signed to  operate  alone  in  this  state  are 
organized  under  the  laws  of  other  states, 
which  are  supposed  to  be  more  liberal  to  the 
promoters,  and  less  careful  of  the  rights  of 
persons  who  may  come  in  their  way  in  the 
course  of  business.  If  we  adopt  the  rule 
of  construction  of  our  written  law  that  the 
referee  and  tbe  trial  court  have  laid  down. 


theb  there  will  be  no  necessity  for. men  to 
shun  Missouri  as  a  fomm  in  which  to  organ- 
ize the  wildest  and  most  visionary  schemes, 
for  by  such  Interpretation  we  break  down  all 
the  safeguards  that  distinguish  oars  from 
any  other  laws.  But  that  is  not  the  proper 
Interpretation  of  our  law.  In  Shickle  v. 
Watts,  04  Mo.  410,  7  S.  W.  274,  it  was  held 
that  when  one  agrees  with  a  corporation  to 
take  Its  stock  In  paym^t  of  labor,  only  the 
reasonable  value  of  the  labor  wiU  be  regard- 
ed as  payment  snd  that  In  the  interest  of 
creditors,  an  agreement  by  tbe  corporation 
to  pay  more  than  the  value  (in  that  case 
the  stock  had  been  taken  at  SO  cents  on  the 
dollar  of  its  face  value)  would  be  disregard- 
ed and  h^d  f«r  naught  "And  this  is  tbe 
case  even  though  no  fraud  be  proven."  In 
Woolfolk  V.  January,  131  Mo.  620,  83  S.  W. 
482,  the  sentence  Just  quoted  la  disapproved; 
but  subsequentiy,  in  Van  Cleve  v.  Berkey, 
143  Mo.  109,  44  S.  W.  743,  42  L.  B.  A.  593, 
the  subject  was  again  before  the  court  and 
the  cases  of  Shickle  v.  Watts  and  Woolfolk 
v.  January  were  dlstingulst^  and  tbe  criti- 
cism of  the  former  In  the  (j|)inIon  in  the  lat- 
ter Is  said  to  have  been  obiter,  and  that 
the  doctrine  of  Shickle  v.  Watts  was  so 
wholesome  and  salutary  that  it  ought  not  to 
be  weakened  or  impaired  by  what  was  said 
of  It  in  Woolfolk  V.  January.  In  Van  Cleve 
v.  Berkey,  supra,  the  authorities  are  review- 
ed, and  the  law  clearly  defined,  in  an  ex- 
haustive opinion,  by  Brace,  J.,  in  which  all 
concurred.  Including  the  writers  of  the  opin- 
lotis  in  the  two  other  cases.  We  feel  that 
nothing  is  needed  now  to  add  to  what  Is 
said  In  that  opinion  to  demonstrate  that  our 
constitution  and  statutes  mean  that  when 
property  is  taken  In  payment  of  stock  tbe 
stockholder  is  liable,  at  the  suit  of  a  cred- 
itor, to  account  for  the  dlffwence,  if  aHy,  in 
value  between  the  price  at  which  the  prop- 
erty was  tiimed  in  to  the  company  and  the 
face  value  ot  the  stock;  and  this  Is  so  even 
though  no  actual  fraud  be  shown.  Tbe  fol- 
lowing quotation  from  the  opinion  of  Judge 
Brace  in  the  Van  Cleve  Case  expresses  the 
law:  "It  may  be  paid  for  in  property,  but 
in  such  case  tbe  property  must  be  the  fair 
equivalent  in  value  to  the  par  value  of  the 
stock  issued  therefw.  That  It  Is  the  duty 
of  the  Btoclcholders  to  see  that  It  possesses 
such  value.  That  when  a  corporation  is 
sent  forth  Into  the  commercial  world,  ac- 
credited by  them  as  possessed  of  a  capital 
in  money,  or  its  equivalent  In  property,  equal 
to  the  par  value  of  its  capital  stock,  every 
person  dealing  with  it  unless  otherwise  ad- 
vised, has  a  right  to  extend  credit  to  It  on 
the  faith  of  the  fact  that  its  capital  stock 
has  been  so  paid,  and  that  the  money,  or  its 
equivalent  in  t»roperty,  will  be  forthcoming 
to  respond  to  his  legitimate  demands.  In 
short  that  It  Is  the  duty  of  tbe  stockholdpr, 
and  not  of  the  creditor,  to  see  that  It  is  so 
paid.  Hence  the  inquiry  In  a  case  betwern 
the  creditor  and  a  stockhold^,  when  prop- 
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ertj  has  been  paid  In  for  the  capital  stock 
of  a  corporatlcm,  Is  not  whether  the  stock- 
holder believed,  or  had  reason  to  believe,  that 
the  property  was  equal  in  value  to  the  par 
value  of  the  capital  stock,  but  whether,  in 
point  of  fact.  It  was  such  equivalent"  When 
men  are  carried  away  by  a  mining  prospect, 
they  have  a  right  to  take  such  chances  in 
speculation  as  they  see  fit.  In  order  to  develop 
the  prospect,  provided  they  Involve  only 
themselves.  But  when  they  attempt  to  hide 
their  Individual  liability  In  a  corporation,  and 
launch  upon  the  business  community  a  com- 
pany which  they  proclaim,  as  solemnly  as 
men  can  proclaim  anything,  has  a  full-paid 
capital  of  $800,000,  and  invite,  conttdence  ac- 
cordingly, when  they  well  know  that,  so  far 
as  then  developed.  It  has  not  5  per  cent  of 
the  amount  available  for  use  In  the  treasury, 
they  violate  both  the  letter  and  spirit  of  our 
laws  on  this  subject,  and  render  themselves 
individually  liable  to  creditors  who  have  been 
misled,  to  the  extent  of  their  unpaid  stock. 
The  referee  found  that  these  Incorporators, 
on  the  faith  of  having  seen  sotne  samples 
of  onyx  taken  from  these  lands,— sam{des 
neither  large  In  size,  nor  pure  In  quality,— 
honestly  believed  that  they  bad  obtained 
fields  of  fabulous  wealth,  and  therefore  were 
guilty  of  no  fraud.  Their  belief  in  the  mat- 
ter would  exonerate  them  from  the  imputa- 
tion of  doing  an  intentional  dishonest  act;  but 
they  cannot  stand  blameless  in  the  eyes  of 
the  law  under  the  charge  of  legal  fraud,  when 
they  have  put  a  false  face  on  their  papers 
of  incorporation,  knowing  that  they  did  not 
express  the  true  condition,  and  have  then 
allowed  people  to  give  credit  to  the  concern 
on  the  faith  of  that  showing.  We  hold  that 
the  original  incorporators  are  liable  in  this 
suit  for  the  difference  between  the  real  value 
of  the  property  they  respectively  turned  Into 
the  corporation  in  alleged  payment  of  their 
stock  and  the  face  value  of  the  stock  they 
respectively  received,  to  the  extent  that  may 
be  necessary  to  pay  off  the  debts  of  the  con- 
cern to  credftors  who  extended  credit  with- 
out knowledge  of  the  fact  that  the  corpora- 
tion bad  accepted  the  property  in  payment 
of  the  stock,  and  to  the  extent  also,  of  the 
cost  of  this  proceeding. 

2.  The  report  of  the  referee  shovrs  that 
those  defendants  who  bought  shares  of  the 
treasury  stock  bought  It  In  good  fi^ith,  be- 
lieving it  had  been  fully  paid,  although  they 
paid  only  50  per  cent,  of  Its  face  value.  This 
treasury  stock  stood  In  the  name  of  Jos.  T. 
Bascom,  trustee,  and  that  fact  was  an  Indi- 
cation to  the  purchasers  that  it  had  been  pre- 
viously Issued,  and  that  their  purchases  were 
not  original  takings  of  the  stock.  There  was 
nothing  in  the  fact  that  it  was  sold  by  the 
company  at  a  discount  to  cause  the  purchas- 
ers to  know  that  it  bad  not  been  originally 
paid  in  full.  Such  stock  Is  liable  to  fluctua- 
tion. If  they  had  purchased  with  knowledge 
of  the  fact  that  the  stock  was  unpaid,  they 
would  assume  towards  the  creditors  of  the 


concern  the  liability  of  the  original  sub- 
scriber. Jointly  with  him,  or  severally,  as  the 
creditor  might  elect;  but  that  is  not  the  fact 
as  to  these  purchasers,  and  we  hold  that  they 
are  not  liable  in  this  suit  The  same  is  true 
of  those  who  purchased  stock  from  the  orig- 
inal subscribers.  They  are  not  liable  hi  this 
snit 

3.  What  is  above  said  In  regard  to  the 
rights  of  creditors  is  based  on  the  idea  that 
they  gave  credit  to  the  concern  on  the  faith 
of  the  showing  that  it  had  a  capital  stock  of 
$300,000,  which  was  fully  paid.  But  that  is 
not  the  fact  in  reference  to  the  debt  allowed 
in  favor  of  the  assignee  of  the  Fr.ividence 
Jewelry  Company.  The  lending  of  the  tarl- 
ous  sums  of  money  that  make  up  that  debt 
was  conducted  by  Mr.  liOighton  for  both  lend- 
er and  borrower.  He  was  president  and  chief 
business  man  of  the  Providence  Jewelry  Com- 
pany, and  president  and  chief  business  Dban 
of  this  company.  Whetho:  the  money  loaned 
was  bis  Individually,  or  that  of  the  Jewelry 
company,  the  referee  did  not  know.  He  ex- 
ecuted the  notes  himself  some  time  after  the 
loans  had  been  made,  and  Indorsed  and  trans^ 
ferred  them  to  the  Jewelry  company.  If  be 
was  using  the  Jewelry  company's  money,  the 
Jewelry  company,  so  far  as  this  record  shofrs, 
was  acting  through  him,  and  was  chargeable 
with  knowing  whatever  be  knew.  On  the 
books  of  the  onyx  company  It  appears  that 
loans  from  Leighton  to  the  company  were  evi- 
denced by  notes  of  the  company  to  Leighton, 
and  by  him  indorsed  to  the  jewelry  company, 
and  as  such  proven  up.  We  are  not  Justified 
from  anything  that  appears  on  this  record  in 
concluding  that  the  money  loaned  belonged 
to  the  Jewelry  company.  The  record  is  va- 
cant on  that  pohit,  and  the  only  thing  from 
which  even  a  conjecture  conid  be  made  is  the 
fact  that  Leighton  transferred  the  notes  to 
the  Jewehy  company;  but  If  we  are  driven 
to  conjecture,  we  might  as  well  conjecture 
that  he  transferred  the  notes  to  give  them  ■ 
better  standing  in  a  suit  like  this  than  they 
would  have  if  held  by  himself.  The  view 
taken  of  the  matter  by  the  referee  Is  thus 
expressed  in  the  report:  "Their  claim  against 
the  shareholders  of  the  company  is  therefore 
subject  to  all  the  defenses  which  would  ex- 
ist if  Leighton  were  the  claimant  and  this 
Is  true,  of  course,  whether  it  be  prosecuted 
by  the  jewelry  company  directly,  or  whether 
it  be  prosecuted  by  the  receiver  for  its  bene- 
fit Smith,  Rec.  p.  876,  §  231.  The  question 
arises,  can  the  defendants  be  called,  upon 
that  state  of  facts  above  found,  to  contribu- 
tion towards  the  payment  of  the  claim  estab- 
lished in  favor  of  the  Providence  Jewelry 
Company?  The  referee  is  of  the  opinion  that 
they  cannot  be  called  upon  for  such  pur- 
pose." Citing  First  Nat  Bank  v.  Qustln 
Mfaierva  Consol.  Min.  Co.,  42  Minn.  327,  44 
N.  W.  198,  6  L.  R.  A.  676,  18  Am.  St  Rep. 
610;  Bank  v.  Alden,  129  U.  8.  372,  9  Sup. 
Ct  332,  32  L.  Ed.  726;  Oolt  v.  Amalgamating 
Co.,  119  U.  S.  S12,  7  Sup.  Ct  231,  80  L.  Ed. 
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ISO;  and  otiier  authorltiies.  This  view  Is 
■ostained  by  the  decision  In  Woolfolk  v.  Jan- 
nary,  131  Me.  oao,  88  S.  W.  432,  before  re- 
ferred to.  If  a  person,  knowing  that  a  cor- 
poration has  accepted  certain  property  in  full 
payment  of  Its  stoclc,  sees  fit,  with  that  kno^rl- 
edge,  to  lend  money  to  the  corporatloD,  be 
has  no  more  right  to  call  the  stockholder  to 
further  account  for  Us  debt  than  would  the 
corporation  Itself. 

The  creditors  who  are  entitled  to  the  relief 
prayed  for  in  this  case  are: 


N'ame  of  dalnmnt 


Vatlonal  Bank  of  the 
BepubUc 

F-  O.  Sawyer  Paper  Co. 
St.  Louis  Granite  Wall 

Plaster  Co 

Koken  Iron  Works 

Moser  Express  A  Ues- 

senger  Co _. 

C-  W.  vV'all,  aaslgnee... 

J.  M.  and  W.  7.  Bobb.. 

HnttiKSashADoorOa 


Date  wb«n  Indebted* 
Des8  Accrued. 


Between  Janoai;  18, 
lara,  and  February  7, 
1896 

March.  1893 

May  1888.  to  Deeembet 
1,  1888 

April  f nd  H17, 1888.... 

May,  1888 

Between  April  11, 18B3, 

and  May  U,  1808 

Dnrlng  tbe  early  part 

of  IMS 

From  April  to  DeosiU' 

ber,  180S. 


Amonnt 


Hinu 
11  81 

sn 

17  n 

to  00 

1000 

1,441  <r 


4.  Tbe  point  is  itresented  in  the  bMef  of 
respondento  that  a  recelvor  cannot  maintain 
a  suit  like  this  to  recover  for  the  benefit  of 
creditors;  that  none  but  the  creditors  them- 
selves can  maintain  such  a  suit.  A  receiyer 
stands  In  a  different  position  in  respect  to  the 
right  In  question  from  that  of  an  assignee. 
The  assignee  derives  his  authority  from  the 
assignor,  and,  except  where  the  statute  makes 
different  piwislon,  he  has  no  greater  power 
than  the  assignor.  A  contract,  therefore,  that 
the  assignor  conld  not  attack,  the  assignee 
caimot  attack.  But  a  receiver  derives  his 
authority  from  tbe  court,  which,  in  a  case 
like  this,  has  ample  authority  and  Jurisdic- 
tion to  adjudge  the  tights  of  all  tbe  parties 
and  enforce  them.  The  receiver  Is  the  officer 
«f  tbe  court,  and,  when  thereto  directed,  rep- 
resents the  interest  of  eltha  and  all  tbe  par- 
ties to  the  record.  Tbe  receiver  of  an  insol- 
vent corporation  may,  under  the  direction  of 
the  court,  maintain  a  suit  to  coUect  assete  of 
the  corporation  which  the  corporation  had 
wrongfully  put  beyond  its  own  power  to  col- 
lect, when  such  assets  are  required  for  the 
payment  of  Its  debts  and  tbe  winding  up  of 
tts  affairs.  This  power  Is  in  the  general  eq- 
uity Jurisdiction  cf  the  court  Ttaompsmi  v. 
Greenley.  107  Ho.  577,  17  S.  W.  902;  Mar. 
Priv.  Corp.  i  8e& 

6.  It  is  finally  Insisted  that  the  receiver 
and  the  creditors  are  estopped  from  demand- 
ing of  these  defendants  the  relief  prayed  for, 
because,  under  order  of  the  conrt  the  iHH>p- 
erty  turned  in  to  the  corporation  In  payment 
of  the  stock  has  been  sold  by  the  receiver, 
and  distributed  In  a  dividend  to  the  credit- 
ors. The  theory  advanced  is  that  the  re- 
ceiver should  have  first  tendered  back  to  the 
str.ckholders  the  property  they  put  In.  and 
then  proceeded  to  rescind  the  contract  under 


which  the  eorporaUMi  acc^ed  It  in  payment 
of  the  stock.  Bespondente  say  the  creditors 
oannot  have  the  proceeds  of  tbe  property,  and 
repudiate  the  contract  under  which  the  cor- 
poration aeqolred  It  The  eredltoia  have  noth- 
ing to  do  with  the  rescinding  of  tbe  contract 
When  the  corporation  Is  In  a  winding-up 
process,  the  creditors  are  entitled  to  have  ito 
assete  on  hand  sold  for  tbe  payment  of  their 
debts;  and  If,  after  the  tangible  assete  are 
disposed  oC,  Hie  debte  remain  unsatisfied,  they 
have  the  right  to  collect,  or  have  collected  for 
them,  the  balanoes  due  <m  stock  subscription, 
without  tendering  back  partial  payments,  or 
protierty  given  in  aa  payment  on  exaggerated 
valuation. 

The  Judgment  is  reversed,  and  the  cause 
remanded  to  the  drcutt  court,  with  dlrectlona 
to  proceed  to  adjust  the  righto  of  the  par- 
ties In  accordance  with  the  law  as  herein  ex- 
pressed.   All  concur. 


STDBBS  V.  MULHOLLAND  et  oL 

(Supreme  (}ourt  of  Missouri.    Division  No.  % 

March  28,  190(2.) 

MALICIOUS  PROSECUTION— PROBABLE  CA08B 
— MALICBJ-CHARACTBR  OP  ACCUSED— NBO- 
LIOENCB  OF  PROSECUTOR— ADVICE  OF  AT- 
TORNEY —  FAILURE  TO  INVBSTIQATB  —  EVI- 
DENCEV-ABMIBSlBILITT— INVALID  WARRANT 
—MALICE. 

Lllev.  St  188D,  |  4036,  provides  that  a  pris- 
oner  shall  be  discharged  If  no  offense  has  been 
committed,  w  tiiere  is  no  reasonable  cause  for 
charKlug  tiie  prlsMier  tiwrewith.  Section  4408 
{Hovides  that  eosts  in  a  prosecutlMi  In  which 
the  prisoner  is  discharged  by  the  magistrate 
shall  be  taxed  to  the  prosecutor  unless  the 
magistrate  certifies  that  there  was  probable 
cause  for  the  proaecntion.  HeU,  that  the  dis- 
charge of  a  person  charged  with  a  penitentiary 
offense  was  prima  facie  evidence  of  a  want  of 
probable  cause,  though  the  magistrate  certified 
that  there  was  probable  cause  for  the  prosecu- 
tion. 

2.  Malice  on  the  part  of  the  prosecntor,  and 
want  of  probable  cause  for  the  prosecation, 
must  concur,  in  order  to  constitute  malicious 
prosecution. 

8.  Where  there  is  evidence  of  want  of  prob- 
able cause,  the  burden  is  on  the  defendant  to 
rebnt  any  inference  of  malice  arising  there- 
from. 

4.  The  defendant  In  an  action  for  malldous 
prosecution  is  chargeable  with  having  all  the 
knowledge  of  the  facte  before  the  prosecution 
was  instituted  which  he  could  have  learned  by 
due  diligence. 

6.  Where  evideooe  showing  want  of  probable 
cause  is  introduced,  aad  defendant  Introduces 
no  evidence,  the  question  whether  tbe  evidence 
shows  mnHce  is  tor  the  Jury. 

6.  The  failui«  of  deflnidant  or  his  agent  to 
make  inquiries  as  to  plaintiff's  character  be- 
fore his  arrest,  when  in  a  position  so  to  do,  is 
negligence  from  which  malice  may  be  inferred. 

7.  Where  a  person  instituting  a  criminal 
prosecution  accepte  the  voluntary  services  of 
another  in  investigating  the  matter,  and  acte 
on  his  advice  in  instituting  the  prosecution,  he 
is  estopped  from  denying  the  agency  of  the 
person  making  the  inrestigation,  and  is  bound 
by  his  failure  to  make  proper  inqoirlea,  or  to 
communicate  material  Information  to  the  prin- 
cipal. 

8.  Where  a  person  whose  name  is  forged  to  a 
dieck   offers  to   assist   the   person    who   was 


Digitized  by  LjOOQIC 


Ua) 


STUBBS  V.  MULHOLLAXD. 


651 


•wfaidled  thereby  In  findlnir  the  offender,  and 
conld  have  luformed  the  lattvr  that  the  signa- 
ture was  not  ID  the  handwriting  of  the  person 
•rrested  therefor,  the  failure  to  false  advantage 
of  such  offer  before  the  arrest  was  negligence 
sufficient  to  show  malice. 

9.  Proof  of  the  arrest  of  a  person  recklesalr 
and  unreasonably,  and  in  gross  disregard  of  his 
right,  is  sufficient  to  show  malice,  without  evi- 
dence of  ill  will,  malevolence,  or  revenge^ 
thou^  evidence  of  such  feelings  is  admissibleL 

10.  The  mere  fact  that  a  duly  licensed  attor- 
ney is  consulted  before  commencing  a  criminal 
prosectttion,  and  advises  the  prosecution,  is  not 
a  defense  to  an  action  for  malicious  proseca- 
tion,  where  it  is  not  shown  that  the  attorney 
was  considered  competent  in  the  community  to 
give  advice  In  legal  matters. 

11.  Where  a  person  commencing  a  criminal 
prosecution  is  negligent  in  ascertaining  the 
facts  cooceming  the  guilt  of  accused,  and  the 
identity  of  defendant  is  the  sole  question  to 
l>«  considered,  the  advice  of  counsel  to  com- 
mence the  prosecution  is  not  a  defense. 

12.  A  justice  warrant  issued  within  one  coun- 
ty, which  does  not  contain  the  certificate  of  the 
derk  of  the  county  court  where  the  same  was 
issued  that  the  officer  issuing  it  was  author- 
ised so  to  do,  or  the  signature  of  a  magistrate 
authorized  to  issue  a  warrant  in  another  coun- 
ty, on  proof  of  the  signature  of  the  officer  la- 
suing  the  warrant,  as  required  by  Rev.  St. 
1889,  S  2444.  is  a  nulUty  outside  the  county 
in  which  it  U  issued,  and  does  not  authorise 
an  arrest. 

13.  An  arrest  nnder  an  Invalid  warrant  is  evi- 
dence of  malice  in  an  action  for  malicioaa 
prosecution. 

14.  The  negligence  of  an  attorney  advising  a 
criminal  prosecution  and  drawing  the  com- 
plaint. In  permitting  the  arrest  of  accused,  800 
miles  outside  the  county,  on  a  warrant  invalid 
outside  the  county,  is  evidence  of  malice  on  ths 
part  of  the  client. 

15.  Procuring  the  Issuance  of  a  warrant  for 
the  arwM  of  a  suspected  criminal,  and  deliver- 
ing it  to  an  officer,  with  instructions  that  it  is 
not  to  t>e  used  unless  the  officer  is  satisfied 
that  the  person  named  therein  Is  the  guilty 
party,  is  sufficient  evidence  of  malice  to  sup- 
port an  actimi  for  malicious  prosecution. 

16.  Where  a  suspected  criminal  is  arrested  nn- 
der an  invalid  warrant  sworn  out  by  one  hav- 
ing no  reasonable  cause  to  believe  defendant 
gailty,  the  act  of  placing  defendant  in  jail 
while  a  friend  la  procuring  bail,  and  in  viola- 
tion of  a  promise  not  to  d!o  so,  is  evidence  of 
malice. 

17.  The  defendant  in  an  action  for  malldous 
prosecution,  who  procured  the  arrest  of  plain- 
tiff nnder  a  void  warrant,  will  not  be  heard  to 
question  the  jurisdiction  of  the  court  issuing 
the  warrant  and  discharging  the  prisoner,  as 
not  showing  a  ralid  prosecution. 

IB.  The  invalidity  of  a  warrant,  or  the  want 
of  jurisdiction  of  the  court  issuing  it,  does  not 
constitute  a  defense  to  an  action  for  malldous 
prosecution  based  thereon. 

19.  Evidence  tending  to  show  the  gnilt  of  a 
third  po'soo  for  the  crime  for  which  plaintiff 
was  arrested  is  inadmi-ssible,  as  plaintiff's  in- 
nocence Is  not  In  issue. 

90.  Where  there  is  evidence  of  malice  or  want 
of  probable  cause,  such  tasnes  are  for  the  jury. 

Appeal  from  drcnit  court.  Clay  county;  E. 
J.  Broaddns,  Judge. 

Action  by  Joseph  H.  Stubbs  against  John 
U.  Mulholland  and  others.  From  a  Judg- 
ment bi  favor  of  defendants,  plaintiff  ap- 
peals.   Reversed. 

Botsford.  Deatberidge  &  Toung,  for  appel- 
lant F.  M.  Black,  A.  L.  Sherman,  and  Sim* 
rail  &  Trimble,  for  respondeuta. 


SUERWUOD,  P.  J.  Action  for  malicious 
prosecution.  The  defendant  banking  com- 
pany, of  which  defendant  John  Mulholland 
la  president,  and  the  other  defendants  were 
eimpIoySs,  Is  a  business  concern,  whose  chief, 
if  not  excIUBlTe^  business,  consists  in  buying 
laboring  men's  time;  that  Is,  by  discounting 
their  pay  checks,  etc.  The  calling  seems  to 
have  been  remunerative,  as  they  employed 
at  a  salary  A.  L.  Sherman  as  a  lawyer  to 
attend  to  their  legal  business,  and  gave  him 
desk  room  in  their  banking  office.  Joseph 
B.  Stubbs,  the  plaintiff  In  this  action,  testi- 
fying in  his  own  behalf.  In  substance  stated: 
That  he  was  30  years  of  age.  That  he  bad 
never  been  In  Kansas  City  until  brought 
there  on  a  warrant  of  arrest  In  AprD,  189T, 
from  his  residence  in  Scott  county.  Mo. 
(Blodgett).  He  had  formerly  lived  in  that 
county.  Liived  there  somewhat  over  20 
years,  having  arrived  there  from  EddyvUle, 
Ky.,  when  a  boy  9  years  old.  On  his  arrival 
In  Scott  cotmty,  he  worked  on  a  farm  until 
October,  18iS,  when  he  was  employed  in  the 
■tore  of  Marshall,  McMillan  &  Co.,  of  Scott 
county,  in  their  dry  goods  department  That 
his  physldan,  thinking  he  had  Brlghfs  dis- 
ease, advised  his  removal  from  Scott  county 
to  Sprlngdale,  Ark.,  and  recommended  the 
w«ter  for  his  complaint  That  accordingly 
be  removed  there  with  bis  f&mtly,  consisting 
of  a  wife  and  two  children,  and  went  Into 
the  grocery  bnslness  with  W.  O.  Thompson, 
A.  L.  Thompson,  and  Chas.  Stubbs,  his  broth- 
er, and  remained  in  Sprlngdale,  living  with 
his  family  (a  wife  and  two  children),  from 
January,  1896,  to  December  Ist  of  that  year. 
That  regaining  his  health,  and  business  be- 
ing very  dull,  and  being  solicited  by  his  old 
employers,  Marshall  Bros.,  to  return  to  Mis- 
souri,—they  offering  him  an  interest  in  their 
business,  should  he  do  so,— he  accepted  their 
offer,  and  went  back  with  his  family  to  Scott 
county.  Mo.  It  was  generally  known  in 
Sprlngdale  that  plaintiff  contemplated  leav- 
ing there  with  his  family  to  return  to  Scott 
county,  Mo.  That  prior  to  his  being  brought 
before  Justice  Case  on  a  charge  of  forgery, 
he  never  saw  the  $75  check  on  which  he  was 
charged  with  forging  the  name  of  W.  G. 
Thompson  (the  payee  in  the  check)  by  In- 
dorsing his  name  thereon.  That  he  never  In- 
dorsed Thompson's  name  on  that  check. 
That  prior  to  his  arrest  Detective  Kinney 
never  called  on  him  for  information,  and  no 
one  else  every  made  inquiry  of  him  about 
the  matter  contained  in  the  charge.  That 
he  was  under  arrest  from  Friday  of  one  week 
to  Thursday  of  the  next  That  when  brought 
to  Kansas  City  he  was  locked  ap  In  Jail,  be- ' 
ing  In  jail  about  30  minutes.  That  witness 
requested  Officer  Hughes,  one  of  the  defend- 
ants, to  allow  witness  to  give  ball  before  be- 
ing tolien  to  Jail.  That  It  was  understood 
that  witness  was  to  be  permitted  to  grive  such 
bond,  but  that  witness  was  taken  to  Jail 
notwithstanding  said  agreement  He  also 
testUied  as  to  expense  he  had  Incurred.    The 
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complaint,  filed  on  April  21,  1807,  by  one  of 
defendants  (Ttaos.  A.  Barber),  charged  plain- 
tiff with  forging  the  name  of  W.  O.  Thomp- 
son on  the  following  check:  "Treasurer  of 
the  Atchison,  Topeka  &  Santa  F6  By.  Co.: 
Fay  to  the  order  of  W.  G.  Thompson  ($76.00) 
seventy-flTe  dollars  In  fuU  payment  of  wages 
for  May,  ISHQ.  3.  Moore."  Indorsed  on  the 
back  as  follows:  "W.  G.  Thompson."  The 
forging  was  charged  to  hare  been  done  In 

Jackson  county.  Mo.,  on  the  day  of 

June,  1806,  In  order  to  defraud  the  John^  Mul- 
holland  Banking  Company,  a  corporation. 
The  warrant  Issuing  on  the  complaint  was 
served  by  Patrick  J.  Hughes,  D.  O.;  the  spe- 
cial otHcer  arresting  plaintiff  on  April  23, 
1807,  at  Blodgett,  in  Scott  county.  On  hear- 
ing had  on  28th  day  of  April,  1897,  Justice 
Case  adjudged  plaintiff  not  guilty,  and  dis- 
charged him.  At  the  trial,  Mulholland,  Bar- 
ber, and  Hughes  all-  testified  against  plain- 
tiff. 

Hughes,  who  made  the  arrest,  bad  been  in 
the  employ  of  the  John  Mulholland  Banking 
Company  since  May,  1883,  and  his  time  went 
on  while  absent,  going  to  Scott  county,  mak- 
ing the  arrest  and  returning  with  tbe  pris- 
oner. That  Sherman  was  the  general  attor- 
ney of  the  banking  company,  and,  with  his 
knowledge  and  nnder  his  directions,  Hnghes 
got  himself  appointed  special  deputy,  and 
went  and  arrested  plaintiff  and  brought  him 
from  Scott  county.  That  Barber,  defendant, 
who  made  the  complaint,  was  working  on  a 
salary  for  the  banking  company.  He  was 
cashier  and  secretary. 

It  was  testified  by  A.  L.  Thompson,  father 
of  W.  G.  Thompson  (both  of  whom  were 
plaintiff's  partners),  that  plaintiff  during  the 
month  of  June,  1886,  was  continuously  at 
Sprlngdale,  Ark.,  except  when  he  went  fish- 
ing two  at  three  times,  a  distance  of  7  miles, 
and  once  up  to  Rogers,  a  distance  of  10 
miles,  on  business  for  tbe  company,  and, 
with  those  exceptions,  he  was  at  Sprlngdale 
all  the  time  from  April  to  November;  that 
on  those  little  excursions  plaintiff  was  not 
gone  long  enough  to  have  gone  to  Kansas 
City  and  returned.  The  books  of  account  of 
said  grocery  firm  being  produced,  witness 
testified  that  the  entries  In  that  book  in  the 
month  of  June,  1896,  were  made  by  witness, 
Floyd  Thompson,  W.  G.  Thompson,  Chas. 
Stubbs,  and  Joseph  H.  Stubbs,  and  another 
parly,  who  had  been  delivering  goods,  by  the 
nnme  of  Uodson;  that  witness  knew  the 
handwriting  of  plaintiff,  Stubbs,  and  iden- 
tified certain  entries  made  in  said  books  of 
account  by  plaintiff,  Stobbs.  in  June,  1896. 
Witness  further  testified  that  W.  G.  Thomp- 
son had  a  separate  post-office  box  from  the 
box  of  the  grocery  firm;  that  mail  of  said 
W.  G.  Thompson  was  not  received  or  deposit- 
ed in  tbe  firm's  box. 

Chas.  Stubbs,  brother  of  plaintiff,  confirm- 
ed what  A.  Tu.  Thompson  had  testified  in  re- 
gard to  what  the  latter  had  testified  regard- 
ing plaintiff's  continued  presence  In  Spring- 


dale,  with  tbe  azceptlon  «f  tbe  tdiort  excor- 

Blons  aforesaid;  that  both  plaintiff  and  wit- 
ness sold  goods  in  the  store  at  Sprlngdale, 
Ark.,  during  the  month  of  June,  1806;  and 
that.  In  the  opinion  of  witness,  plaintiff  was 
in  tbe  store  at  that  place  every  day  durins 
the  month  of  June. 

W.  G.  Tucuipson,  whose  name  plaintiff 
had  been  charged  with  so  forging,  testified 
that  he  lived  at  Sprlngdale,  Ark.;  that  he 
was  the  payee  In  said  check;  that  he  was 
then,  and  had  been.  In  the  employ  of  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany, and  was  at  the  time  of  the  Issuing  of 
that  check,  in  June,  1896;  that  be  had  been 
In  the  employ  of  that  company  since  1892; 
that  he  knows  the  handwriting  of  plaintiff, 
Stubbs,  and  has  known  It  since  January. 
1896;  that  the  signature  of  W.  Q.  Thompson 
on  the  back  of  that  check  Is  not  in  the  hand- 
writing of  plaintiff,  and  is  not  in  the  hand- 
writing of  tbe  witness;  that  witness  bad 
correspondence  with  the  general  officers  of 
the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company  respecting  tbe  nonappearance  and 
loss  of  this  check.  This  check  was  issued 
In  June,  1896.  for  tbe  services  of  witness  in 
May,  1896.  Said  check  reads  as  follows: 
"Treasurer  of  tbe  Atchison,  Topeka  &  Santa 
F6  Ry.  Co.,  office:  Pay  to  tbe  order  of  W. 
G.  Thompson  seventy-five  (575.00)  dollars,  in 
full  payment  for  wages  for  May,  1896.  3. 
Moore,  Paymaster."  Witness  W.  G.  Thomp- 
son further  testified  that  be  bundled  up  and 
sent  to  Mr.  Kinney,  the  detective  of  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany, and  who  was  a  witness  at  the  trial  be- 
low of  defendant  all  the  letters  and  papav 
relating  to  said  check.  Witness  further  tes- 
tified that  he  also  lost  another  chedc.  Issued 
in  September,  1896;  that  said  detective,  Kin- 
ney, wrote  him,  asking  what  information  he 
had  about  the  voucher  of  said  checks;  and 
that  witness  responded  to  said  letter  that  he 
could  not  give  him  any  Information  at  all. 
He  further  testified  that  he  had  a  mall  box 
Ui  the  post  ofllce  (No.  56)  at  Sprlngdale,  Aiit., 
where  he  resided,  which  box  was  r«ited  by 
his  wife;  that  this  box  was  used  for  wit- 
ness' Individual  mail  and  tbe  mail  of  his 
famUy.  Witness  testified  that  if  tbe  en- 
velope containing  said  June,  1896,  check, 
payable  to  bis  order,  had  ever  left  the  office 
of  the  Santa  F6  Company  at  Topeka.  and 
had  arrived  at  tbe  post  office  at  Sprlngdale^ 
it  would  have  been,  in  the  regular  course  of 
business,  deposited  in  said  box  No.  66;  that 
nobody  except  himself  and  wife  and  Immedi- 
ate family  bad  access  to  that  box;  that  wit- 
ness is  the  son  of  A.  Xj.  Thompson,  who  was 
living  at  Sprlngdale  at  that  time,  carrying  on 
a  grocery  business;  that  said  grocery  busi- 
ness was  carried  on  by  plaintiff,  Joseph  H. 
Stubbs,  Chas.  Stubbs,  A.  L.  Thompson,  and 
bimself  (W.  G.  Thompson)  as  partners  hi 
said  grocery  business;  that  said  partnership 
firm  had  a  separate  mail  box  of  their  own  in 
the  post  office  at  Sprlngdale  for  tbe  recep- 
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tlon  of  the  said  firm  mall;  that  said  firm 
carried  on  said  grocery  business  fronf  Janu- 
ary, liittU,  to  Norember,  1896;  that,  wltuess 
being  employed  in  the  service  of  tbe  Atchi- 
son, Topeka  &  Santa  V6  Railroad  Company, 
be  (tbe  'vrltness)  was  represented  in  said 
Arm  by  bis  brother  Floyd  Thompson;  that 
plaintiff,  Joseph  H.  Stnbbs,  while  being  a 
partner  in  said  firm,  lived  in  Sprlngdale  with 
bis  family,  composed  of  his  wife  and  little 
girl  and  boy,  and  that  while  plaintiff  lived 
at  Sprlngdale  he  enjoyed  in  that  community 
a  good  cbaracter  and  reputation,  and  was  an 
industrious  man,  of  good  habits.  Witness 
further  testified  that  if  Detective  Kinney  had 
shown  him  (witness)  tbe  check  in  question, 
made  in  June^  1890,  he  could  have  readily 
stated  to  said  Kinney  that  the  signature  of 
W.  a.  Thompson  on  the  back  of  said  check 
was  not  in  tbe  handwriting  of  Stubbs,  tbe 
plaintiff,  as  he  is  able  to  state  now.  Witness 
afterwards  received  a  duplicate  check,  by 
means  of  which  he  received  his  May  wages. 
Witness  further  testified  that  he  had  not  lost 
any  pass. 

Jobn  Mulholland,  president  of  the  defend- 
ant banking  company,  testified  to  the  ef- 
fect following:  Hughes  is  the  outside  man 
and  collector.  That  the  witness  knew  when 
Hughes  went  to  arrest  plaintiff.  That 
Hughes  consulted  blm  (witness)  before  he 
went  That  witness  instructed  Hughes  to 
consult  with  Sherman.  That  after  plain- 
tiff, Stnbbs,  was  arrested  and  brought  to  the 
Savoy  Hotel,  in  Kansas  City,  the  witness 
went  to  the  Savoy  Hotel  and  identified 
Stubbs.  On  cross-examination,  witness  Mul- 
holland. In  response  to  questions  by  his 
counsel,  testified  to  the  circumstances  of 
tbe  passing  of  said  check  on  his  bank.  His 
statement  was  that  this  check  was  present- 
ed to  tbe  bank  by  a  stranger,  without  iden- 
tification, and  cashed  by  the  bank.  This 
was  late  In  the  day,  on  some  day  In  June, 
1896.  The  check  came  back  to  the  bank  in 
September  or  October,  189G,  with  the  claim 
that  It  was  a  forgery,  and  Mr.  Barber,  of 
tbe  bank,  refunded  money,  while  witness 
was  absent  in  New  York.  Witness  further 
tcstlfled  on  cross-examination  that  he  had 
•  conversation  with  Detective  Kinney;  that 
he  b^d  Detective  Kinney  that  the  man  who 
presented  bis  forged  check  was  five  feet 
seven  or  eight  inches  high,  rather  dark  com- 
plexioned,  small  mustache,  not  very  heavy, 
and  dressed  in  a  business  suit  of  clothes, 
like  a  railroad  clerk  is  usually  dressed; 
that  afterwards  he  again  saw  said  Kin- 
ney, and  Kinney  told  him  that  he  had  been 
down  to  Sprlngdale,  and  looked  at  the  man 
himself  (meaning  plaintiff,  Stubbs),  and 
made  Inquiry  of  the  postmaster  and  a  bank- 
er there,  and  showed  this  check  to  the  bank- 
er, and  the  banker  said  it  looked  very  much 
like  Stnbbs'  writing;  that  Kinney  had  the 
check,  and  took  It  there  with  hfan;  that 
Kinney  told  witness  that  the  postmaster  at 
Sprlngdale  told  him  that  Stubbs  had  said 


that  he  could  Imitate  tbe  handwriting  of 
Thompson;  that  witness  turned  the  matter 
over  to  Hughes  with  the  direction  that  he 
go  down  and  see  Sherman,  their  general  at- 
torney; that  Sherman  advised  witness  to 
have  Stubbs  arrested;  that  witness,  after 
Stubbs  was  arrested  and  brought  to  Kansas 
City,  went  over  to  the  Savoy  Hotel,  and 
identified  him  as  the  man  who  had  present- 
ed tbe  check.  On  redirect  examination,  de- 
fendant Mulholland  testified  that  be  did 
nothing  further  in  the  prosecution  of  plain- 
tiff, Stubbs,  after  he  was  discharged  by  the 
Justice  of  the  peace;  that  neither  the  wit- 
ness nor  Barber  nor  Hughes  went  before 
the  grand  Jury,  and  that  defendants  did 
nothing  more  in  the  prosecution  of  Stubbs 
after  he  was  discharged  by  the  Justice; 
that  he  had  learned  a  man  in  the  office  of 
the  Santa  F6  Company  at  Topeka  had  been 
discharged  because  he  was  suspected  of 
rifling  the  letters  containing  these  checks 
payable  to  W.  O.  Thompson;  that  he  had 
been  told  by  Kinney  that  this  man.  an  em- 
ploy6  of  the  Santa  F6  Company,  was  dis- 
charged because  he  was  suspected  of  rifling 
those  Iett««;  that  he  had  made  no  com- 
plaint against  this  man  who  was  dischar- 
ged by  the  company.  The  witness  further 
testified:  That  from  the  time  of  the  presen- 
tation of  this  check  in  June,  1896,  to  the 
filing  of  the  complaint,  be  never  saw  the 
man  that  he  believed  was  the  man  that 
presented  that  check  That  he  came  to 
the  conclusion  that  plaintiff,  Stubbs,  was 
the  man,  from  the  Information  that  Kin- 
ney gave  him,  and  tbe  fact  that  plaintiff, 
Stubbs,  answered  the  description  of  the 
man,  being  abont  five  feet  seven  Inches 
high.  That  the  witness  had  seen  a  good 
many  men  of  that  height.  That,  so  far  as 
witness  knew,  neither  Barber  nor  Hughes 
ever  saw  the  man  that  committed  the  crime 
between  the  time  of  the  commission  of  the 
crime  and  the  filing  of  this  complaint.  He 
did  not  know  anything  abont  Joseph  H. 
Stubbs,  except  what  he  learned  from  Kin- 
ney. He  got  the  same  information  from 
Kinney  about  the  discharge  of  this  clerk  in 
the  Santa  Ft  ofiice.  He  never  had  this 
man  In  the  Santa  V6  oBici  arrested  after 
learning  the  fact  that  he  was  the  man.  Wit- 
ness being  asked  the  question  whether  It 
was  not  because  of  the  pendency  of  this 
suit  that  he  had  refrained  from  causing 
the  arrest  of  the  clerk  at  Topeka,  who  had 
been  discharp.d  by  the  Santa  F6  Company 
for  the  commission  of  this  crimp,  answered: 
"No,  sir;  I  had  one  man  arrested,  whom  I 
believed  forged  tibe  check,  and  I  will  have 
no  other  man  arrested."  [The  time  when 
Kinney  made  the  report  to  witness  of  what 
he  had  seen  at  Sprlngdale  was  about  a 
week  t)efore  the  beginning  of  this  prosecu- 
tion. Kinney  told  blm  at  the  time  that  be 
was  the  man,  and  that  his  name  was 
Stubbs.  "As  I  recollect  It,  he  told  me  thnt 
he  had  seen  Stublis  at  Sprlngdale,  Arkair 
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cas."]  After  Slnney  had  testified,  Mulhol- 
land  changed  his  testimony  as  to  what  is 
placed  In  brackets  respecting  Kinney's  state- 
ment: "Q.  I  don't  know  whether  I  nnder- 
stood  you  right  or  not.  I  understood  you  to 
say  when  Mr.  Kinney  came  back  tram 
Sprlngdale  that  he  informed  yon  that  he 
saw  Mr.  Stubbs  there  at  Sprlngdale?  A. 
He  either  said  that,  or  said  that  Mr.  Stnbbs 
answered  the  description  of  the  man.  My 
recollection  is  one  of  those  two  tbtnga.  He 
either  told  me  that  he  saw  him,  or  that  my 
description  answered  the  description  of  Mr. 
Stubbs.  I  am  not  clear  as  to  the  positive 
statement  that  he  had  seen  Mr.  Stubbe,  or 
whether  he  answered  the  description."  That 
the  witness  swore  before  the  justice  of  the 
peace  that  this  forgery  was  committed  on 
the  14th  of  June,  1896.  That  he  afterwards 
changed  hla  testimony,  and  fixed  It  on 
June  IS,  1896.  Witness  further  testified  that 
defendants  Hughes,  Barb«r,  and  himself 
each  went  to  the  Savoy  Hotel  after  Stubbs 
was  brought  there,  and  identlfled  bim  as  the 
man.  "There  was  about  ten  minutes'  inters 
val  between  our  sevoul  identifications,— 
possibly  half  an  hour.  Neither  Barber, 
Hughes,  nor  myself  had  seen  the  man  prior 
to  bis  arrest.  We  identlfled  him  at  the  Sa- 
voy Hotel.  I  went  over  thae  on  purpose  to 
Identify  Stubbs."  That  the  substance  of  hiB 
testimony  before  the  Justice  was  that  he 
went  la  and  stated  the  circumstances  of  the 
forgery,  the  commission  of  the  crime  itself, 
—how  the  money  was  obtained,— followed 
by  a  statement  that  be  had  seen  this  man 
at  the  Savoy  Hotel,  and  that  be  was  the 
man. 

John  B.  Marshall,  state  senator,  and  mem- 
ber of  the  firm  of  Marshall,  McMillan  &  Ck>., 
of  Scott  county.  Mo.,  gave  testimony  to  the 
ettect:  That  he  had  known  plaintiff  for  12 
or  13  years.  When  first  knew  him,  he  was 
on  a  farm.  That  he  had  had  plaintiff  in  hla 
employ  from  1888  to  1895.  That  plaintiff  was 
an  honest,  sober,  and  industrious  man.  Char- 
acter as  citizen  was  good  prior  to  his  arrest. 
That  the  arrest  had  injured  plaintiff  in  re- 
mote parts  of  the  county,  where  people  did 
not  know  him,  but  not  with  witness.  That 
plaintiff  had  since  the  arrest  served  witness 
BB  before.  That  witnesa  tendered  to  Hughes 
and  Gorman,  who  arrested  Stubbs  In  Scott 
county,  a  bond  for  his  appearance.  That 
Stubbs  was  brought  to  Kansas  City  under 
protest,  as  he  wanted  to  give  a  bond  in  Scott 
county.  That  Stubbs  was  in  Jail  in  Kansas 
City.  That  when  the  witness  and  Stubbs  and 
the  party  arrived  in  Kansas  City,  at  the  Sa- 
voy Hotel,  witness  went  to  get  a  bond.  That 
they  promised  witness  that  "they  would  hold 
Stubbs  there  until  we  filed  this  bond.  When 
we  arrived  back  at  the  Savoy  Hotel,  they  had 
taken  him  to  Jail.  Afterwards  we  got  bond, 
and  he  was  released." 

Defendant  Hughes  was  recalled  to  testify 
on  behalf  of  defendants,  and,  doing  so,  stat- 
ed that,  after  receiving  directions  from  Mnl> 


holland,  he  went  to  Sherman,  general  attop- 
ney  of  the  bank.  After  arriving  at  Scott 
county.  Mo.,  where  plaintiff,  Stubbs,  lived, 
witness  found  Stubbs,  and  Identlfled  him  as 
the  man  he  thought  bad  passed  the  forged 
check  hi  Kansas  Caty  in  June,  1896.  That 
witness  made  no  Inquiry  as  to  what  the  repn- 
tatl<m  of  Stnbbs  was,  either  In  Scott  coonty 
or  Sprlngdale.  That  he  made  no  inquiry  of 
Mr.  Kinney  as  to  what  Stubbs'  reputation 
was.  That  witness  bad  no  information  from 
W.  O.  Thompson  at  the  time  of  making  this 
arrest  That  witness  had  no  knowledge  prior 
to  this  arrest  as  to  what  W.  G.  Thompson, 
payee  in  this  check,  would  say  as  to  whedi- 
er  Stnbbs  had  signed  W.  G.  Thompson's  name 
on  the  back  of  the  check.  That  be  did  not 
know  what  lliompaon  would  say,  as  he  bad 
never  seen  the  man.  That  he  took  no 
thought  of  Stubbs'  connections,  his  family, 
or  his  character.  That  he  did  not  know  that 
Stubbs  bad  a  good  character  at  the  time  he 
arrested  him.  That  witness  never  made  any 
inquiry  about  Stubbs'  character.  Witness 
further  testified:  That  after  bringing  Stubbs 
to  the  Savoy  Hotel,  in  Kansas  City,  he  went 
to  the  office  of  the  defendant  bank,  and  then 
met  Barber  and  Mulholland.  That  witness 
stayed  at  the  office,  and  Barber  went  over 
to  the  hot^  and  Mulholland  went  over  aft- 
erwards. That  they  wanted  to  pick  this 
man  out  separately.  That  "It  was  talked 
about  among  us  three  <that  la  Barber,  Mul- 
holland, and  myself)  that  we  would  go  over 
separately  and  Identify  the  man.  That  was 
the  understanding  between  us.  If  it  was  not, 
we  would  have  gone  together." 

The  testimony  of  Gorman,  the  detective 
under  Ellnney,  is  in  line  with  that  of  Hogbes. 
as  to  the  entire  absence  of  any  precantloD 
being  taken  as  to  the  Identlflcatton  of  plain- 
tiff as  the  toTger  who  indorsed  the  checks 
payable  to  W.  O.  Thompson.  The  station 
agent  at  Blodgett'  pointed  out  to  him  "Joe 
Stubbs,"  and  the  functionaries  from  Kansas 
City  spoke  to  him  and  took  a  drink  of  beer 
with  him,  and,  without  making  a  single  tn. 
quiry  of  blm,  or  of  those  vrith  whom  and 
among  whom  be  had  lived  for  so  many  years, 
and  without  disclosing  their  purpose,  arrested 
plaintiff,  and,  refusing  to  take  bond,  inoon* 
tlnently  hurried  him  off  on  the  cars  to  Kan- 
sas City. 

Detective  Kinney's  testimony  was,  in  be- 
half of  defendants,  in  8ul)8tance  and  effect, 
this:  That  he  resides  at  Topeka,  Kan.,  and  Is 
special  agent  for  the  secret  sorice  of  the 
Atchison,  Topeka  &  Santa  W  Railroad. 
That  In  February,  1897,  he  called  on  defend- 
ant Mulholland,  and  obtained  the  check  Is 
question,  which  bad  been  passed  on  them  In 
June,  1896.  That  he  obtained  at  that  time  a 
description  of  the  man  who  passed  the  check 
as  being  a  man  about  five  feet  seven  or  stght 
Inches  high,  sallow  complexion,  dark  mus- 
tache, dressed  in  a  business  suit  of  clothes, 
and  looking  very  much  like  a  railway  clerk 
or  railway  man.     That  aftwwards  witness 
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went  down  to  Sprlngdale.  Ark.,  to  lnTestlgate 
the  matter.  That  Sprlngdale  Is  a  amall  place, 
—a  yUIage.  That  he  there  called  on  Mr.  Da- 
vis, the  poatmaster.  That  the  postmastei  in- 
formed him  that  the  grocery  firm  composed 
of  Thompson  and  Stnbbs  had  a  post-office 
box.  In  vrhlch  all  of  the  company's  mail  was 
put.  That  witness  also  learned  from  the  post- 
master that  Mrs.  Thompson  had  a  lock  box 
of  her  own,  and  that  he  was  Informed  by  tha 
postmaster  that  he  pnt  Mr.  Thompson's  mkll 
in  this  box  of  Mrs.  Thon^json's.  That  hfl 
had  an  Interrlew  with  Mrs.  W.  O.  Thomp- 
son, In  which  she  related  to  him  why  she 
kept  this  separate  lock  box  for  the  receptioa 
of  the  mall  of  herself  and  Mr.  Thompson,  her 
husband.-  Witness  testified  that  be  described 
the  party  who  cashed  the  check,  as  given  him 
by  Mulhellvid,  and  that  he  asked  Mrs. 
Thompson  if  any  member  of  the  firm  an- 
swered that  description.  That  she  stated 
that  answered  the  description  of  Joe  Stabb& 
That  while  there  witness  called  oq  the  casbr 
ler  of  the  bank,  That  the  cashier  stated  to 
him  that  atnbbs  was  In  the  habit  of  talking 
about  his  ability  to  imitate  aignatnres.  That 
witness  did  not  find  Stubbs  at  Sprlngdale. 
That  witness  was  Informed  that  Stubbs,  after 
closing  out  his  connection  with  the  firm,  had 
moTed  back  to  Missoorl.  That  witness  did 
not  see  either  the  elder  Thompson  or  his  sod 
while  at  Sprlngdale.  Witness  understood 
that  the  bods  were  at  Port  Arthur.  That  the 
witness  had  received  a  letter  from  W.  G. 
Thompson,  dated  March  22,  1897,  relating  to 
this  matter.  That,  after  returning  to  Kansas 
City,  witness  made  a  report  to  Mulholland. 
The  account  of  the  witness  Kinney  as  to 
what  he  related  to  MalholUmd  on  his  return 
Is  contained  In  the  foUftwlag  question  and 
answer:  "Q.  Recite  here  and  state  In  yoor 
own  way  what  was  told  Mr.  MnlhoUand  that 
yon  bad  learned?  A.  I  called  at  Mr.  Mulhol- 
land's  office,  found  him  there,  and  I  told  him 
that  I  had  been  at  Sprlngdale,  Ark.,  and  I 
believed  that  I  had  located  the  party,— or 
located  the  man,  I  b^eve  was  the  language 
I  used;  and  I  went  on  mad  related  to  him 
about  my  investtgatlons  at  the  post  oSict, 
and  abost  my  learning  tliat  Mr.  Stubbs  was 
connected  with  the  firm  there,  and  had  the 
comblnatian  to  the  post-oflice  box  of  the  firm, 
and  that  be  answered  the  description  of  the 
party  who  cashed  the  check,  and  that  he  was 
in  position,  by  reason  of  his  being  a  member 
of  the  firm,  and  having  the  combination  to 
tbe  box,  to  have  gotten  in  that  box  and  got- 
ten tbm  letter  containing  this  check.  I  says, 
*The  chances  are,  be  is  the  party.'  I  says,  'I 
am  sufficiently  satlsfled  of  it;  but  I  feel  some 
one  who  knows  htm  ought  to  be  sent  to 
Blodgett  to  look  at  him  before  we  proceed 
any  farther  with  this  investigation.'  I  says, 
'Do  yoor  pe(Y>te  say  they  can  identify  the 
man?'  I  says,  'I  believe  this  Is  the  proper 
thing  to  do,— to  send  a  man  there  to  look  at 
Mr.  Stubbs.'  I  says,  'If  he  is  the  man,  yon 
can  bring  him  back.   If  not,  there  is  no  harm 


done.  We  can  look  further.*  Mr.  Mulhol- 
land then  called  Mr.  Hughes  and  Mr.  Barber 
up.  They  talked  the  matter  over,  and  be  ' 
says  to  Mr.  Hughes,  Take  it  up  to  Sherman, 
and  have  him  go  to  the  county  attorney  with 
if  "  Witness  further  testified  that  Mr.  Mul- 
holland said  he  would  have  the  matter  taken 
up,  and  have  Hughes  go  to  Blodgett  to  look  at 
this  man.  This  place  (Blodgett)  Is  where 
atubbe  lived  in  Scott  county.  On  cross-ex- 
amination the  witness  Kinney  testified  that 
he  was  present  at  the  trial  before  the  Justice, 
but  did  not  testify;  that  he  saw  the  Springs 
dale  postmaster  present  as  a  witness  in  this 
case  at  the  last  tarn  of  court;  that  wit- 
ness ronembered  Davis  was  present  as  a  wit- 
ness; that  witness  did  not  ask  the  post- 
master at  Sprlngdale  anything  about  the 
good  character  of  Stubbs;  tliat  he  did  not 
ask  Mrs.  W.  O.  Thompson  anything  about  the 
plaintiff's  good  name  and  character;  that  he 
did  not  ask  the  cashier  of  the  bank  at  Spring- 
dale  anything  about  the  good  character  or  rep- 
utation ot  the  plaintiff;  that  witness  bad  this 
$75  check  in  his  poasession  for  some  time; 
that  W.  O.  Thompson,  the  payee  in  the  check, 
was  and  is  an  employ^  of  the  same  company 
with  the  witness;  that  witness  did  not  take 
that  check  to  W.  6.  Thompson,  and  did  not 
show  It  to  him;  that  witness  learned  that 
said  W.  O.  Thompson  was  In  partnership 
with  plalndff,  Stubbs,  at  Sprlngdale,  in  the 
grocery  business.  Witness,  being  asked  the 
question,  "Did  yon  toem  an  opinion  in  that 
way  that  W.  O.  Thompson  would  be  familiar 
with  the  handwriting,  and  would  say  whether 
that  was  Stubbs'  signature  or  not?'  said,  "I 
did  not  look  at  it  in  that  way."  Witness  had 
the  check  in  his  possession  for  about  three 
months.  And  witness  failed  to  answer  the 
question  whether  he  could  have  gotten  Mr. 
Thompaon  at  any  time  to  meet  him  and  give 
an  opinion  as  to  whether  that  dgnature  was 
In  the  handwriting  of  Stubbs,  his  partner  In 
business.  Wltoess  did  not  tdl  MulhoUand 
whether  he  had  gotten  to  see  Thompson,  his 
fellow  employ^,  the  payee  of  this  check,  and 
had  asked  him  whether  this  handwriting  on 
the  back  of  that  (dieck  was  in  the  handwrit- 
ing of  Stubbs.  He  did  not  teU  Mulholland 
this  for  the  reason  that  be  had  not  done 
anything  of  the  kind.  He  did  not  think  It 
was  necessary  to  take  this  check  to  W.  O. 
Thompson,  to  ascertain  whether  his  partner 
in  business  had  forged  his  name  on  the  back 
of  the  check.  In  answer  to  the  question, 
"Did  you  tell  Mulholland  you  thought  Stubbs 
was  the  man?"  witness  answered  as  follows: 
"I  said  I  believed  he  was,  because  he  was 
to  a  position  to  have  the  check.  That  was 
the  best  information  we  bad  up  to  date  it 
was  worth  while  to  run  down.  Q.  He  had 
the  opportunity,  and  therefore  be  was  the 
man?  A.  I  did  not  say  he  was.  It  was  for 
the  people  to  Identify  him,  and  say  whether 
he  was  or  not.  Q.  You  think,  then,  that  men 
who  are  partners  in  business,  and  have  chan- 
ces to  forge  their  partners'  names,  are  given 
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to  forgery?  ▲.  If  they  bare  no  opportunity, 
they  cannot  commit  the  crime,  and  I  have 
known  partners  gifted  In  such  things."  Wit- 
ness fmrther  testified  that  he  neyer  saw 
8tubbs  prior  to  his  arrest;  that  he  under- 
stood from  Mnlholland  that  nobody  had  seen 
the  man  that  committed  the  crime  from  the 
time  of  the  commission  of  the  crime  to  the 
time  -witness  made  said  report  Witness 
swears  posltlrdy  that  he  never  saw  plaintiff, 
Stubbs,  prior  to  his  arrest;  that  he  under- 
stood that  neither  Mulholland,  Barber, 
Hughes,  nor  Gorman  had  seen  the  man  they 
thought  committed  this  crime  from  the  time 
of  Its  commission  to  the  time  of  his  arrest 
Witness  further  testified:  That  the  Septem- 
ber, 1806,  check  of  Thompson,  was  also  lost 
ana  that  witness  looked  that  up  at  the  same 
time.  That  there  was  a  man  in  the  treas- 
urer's office  of  the  Atclilaon,  Topeka  &.  Santa 
F6  Railroad  Company  at  Topeka  by  the  name 
of  Mason,  and  the  witness  testified  that  the 
parties  cashing  the  second  check  positively 
Identified  Mason  as  the  man.  Mason  was  em- 
ployed in  the  office  of  the  company  where 
these  checks  were  mailed.  That  Mason  has 
not  been  prosecuted  for  the  offense.  Tbat 
witness  brought  this  man  Mason  down  to 
Kansas  City  in  September,  1897.  That  Ma- 
son was  taken  to  Mr.  Dreyfus,  of  the  Eagle 
Clothing  Company,  wlilch  had  sold  this  Ma- 
son an  overcoat  That  Dreyfus  identified  Ma- 
son as  the  man  who  had  purctiased  the  over^ 
coat  from  him.  In  explanation  of  why  the 
witness  made  no  inquiry  as  to  the  character 
and  reputation  of  Stubbs,  he  answered  as  fol- 
lows: "A.  I  didn't  make  any  inquiry  into 
the  reputation  or  character  of  the  man,  be- 
cause I  didn't  know  who  committed  this  of- 
fense. The  parties  paying  the  check  claim- 
ed they  could  identify  the  man,  and  my  in- 
stmctlona  were  to  assist  the  parties  who  were 
the  losers  (that  is,  the  party  who  paid  the 
check);  to  assist  them  in  every  way  I  could 
■to  locate  the  guilty  parties.  Our  company 
was  not  any  loser  at  all.  They  turned  over 
the  check  to  the  parties,  and  Issued  a  dupli- 
cate, and  for  that  reason  I  did  not  think  it 
necessary  to  inquire  Into  his  character."  The 
following  question  and  answer  was  also  pro- 
pounded and  given  by  the  witness  Kinney: 
"Q.  Tou  tell  this  court  and  Jury  you  couldn't 
have  gotten  Mr.  Thompson  any  time  you  de- 
sired him,  and  Iiave  him  come  home  or  meet 
lilm  at  some  point  and  gotten  his  opinion  as 
to  whether  that  was  the  handwriting  of  Mr. 
-Stubbs,  his  partaer  in  business?  A.  In  ex- 
planation of  this,  I  have  several  hnndred  or 
thousands  of  other  cases  to  attend  to,  and  I 
couldn't  permit  my  business  to  be  closed  out 
with  this  one  case.  I  gave  Mr.  Mulholland  all 
the  information  I  got  at  Sprlngdale,  and  ask- 
ed him  to  identify  him,  and  see  If  he  was 
-the  man." 

Defendant  Barber,  testifying  on  the  part  of 
defendants,  stated:  That  he  was  manager  of 
the  Jobn  Mulholland  Banking  Company,  and 
was  secretary  in  June,  1886.    That  the  man  who 


passed  the  forged  check  came  Into  tilie  office 
at  the  bank  about  5  o'clock  In  the  evening. 
"He  liad  nobody  to  Identify  him,  and  I  refer- 
red him  to  Mr.  Mulholland.  He  showed  Mr. 
Mulholland  some  letters,  and  Mr.  Mulholland 
sent  him  back  to  me,  and  told  me  to  cash  the 
check,  which  I  did.  That  was  June  iR,  1896l 
The  check  came  back  September  8,  1896l  The 
man  who  presented  this  check  was  aboat  5 
feet  7  or  8  inches  tiigti,  dark,  and  had  a  small, 
dark  mustache,  and  dark  hat  and  cutaway 
coat  I  gave  his  description  afterwards  to 
Mr.  Kinney,  and  the  check  -was  tamed  over  to 
Kinney  at  that  time.  Kinney  afterwards 
went  to  Sprlngdale,  Arkansas,  and  told  va 
upon  his  return  about  Thompson  being  in 
btislneBs  with  Stubbs,  and  Mrs.  Thompson 
having  a  private  postofflce  box  of  her  o-wn." 
That  when  piaintlfl,  Stubbs,  -was  brought 
back  to  Kansas  City,  wltoess  went  to  the  Sa- 
voy Hotel  That  he  pointed  out  Stubbs  there 
as  being  the  man.  That  witness  was  told 
Stubbs  was  in  the  hotel  lobby,  or  In  the  hotet 
That  -wltoess  went  in  there  with  those  men, 
and  told  them  he  thought  "this  was  the  man 
who  appeared  later  at  our  office  and  cashed 
the  check."  That  -witness  never  saw  that 
man  that  cashed  the  check  after  the  check 
was  cashed  until  the  trlaL  T%at  vritoess  does 
not  know  how  it  happened  that  he  and 
Hughes  and  Mulholland  all  -went  separately 
to  the  hotel  to  identify  this  man.  That  be- 
fore going  to  the  Savoy  Hotel,  the  wltoess  had 
information  that  plaintiff,  Stobbs,  was  over 
at  the  hotel.   That  Hughes  had  told  bim. 

Bay  Smith,  assistant  prosecuting  attorney 
of  Jackson  county,  testifying  for  defendants, 
stated  that  Mr.  Wright  acting  as  the  repre- 
sentotive  of  defendant  for  the  most  part 
conducted  the  iHXMecatlon  of  plaintiff  btfore 
Justice  Case. 

The  testimony  of  A.  L.  Sherman,  the  sala- 
ried attorney  of  the  banking  company,  -was 
that  Mulholland  had  talked  to  him  about  the 
case  in  March  or  'AptU,  1897;  that  thm 
Hughes  and  Gorman  told  him  more  particu- 
larly the  drcnmstances  of  the  cas&  The  sab- 
stance  of  Sherman's  testimony  Is  the  follow- 
ing: "Q.  State  what  Informatloii  you  recdr- 
ed  from  th«n  daring  those  differoit  oonver- 
satlonsT  A.  l%is  convenatlon  -was  over  a 
year  ago;  bat  they  stated  to  me  that  one  W. 
O.  Thompson  was  an  employft  of  the  Santa 
F4  Railroad  Company;  that  his  home  -was  at 
Sprlngdale,  Arkansas;  that  his  -wife  lived 
there,  but  he  was  on  the  road  a  great  deal  of 
the  time,  in  the  discharge  of  his  duties  as  an 
inspector  for  that  company;  that  he  had  fail- 
ed to  get  his  checks  for  the  months  of  Jnne 
and  Septembo*,  1886;  that  he  claimed  those 
checks  had  been  forged;  that  he  made  com- 
platot  to  the  headqnartos  at  the  treasurer's 
office  of  the  Santa  F6  Railroad  Company, 
and  made  complaint  his  name  had  been 
forged  to  certain  checks.  Mr.  Hughes  had 
with  him  this  $75  pay  check  Issued  to  Mr. 
Thompson,  and  offered  in  evidence  here,— 
showed  me  that  check,  and  the  Indorsem^tt 
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on  It,  and  stated  further  that  Mr.  EInney, 
under  wbom  Mr.  Gorman  was  working,  badi 
been  to  Springdale,  Arkansas,  looking  up  this 
matter  as  the  agent  of  the  railroad  company, 
and  that  he  had  found  that  a  man  by  the 
name  of  Joseph  Stubbs  was  formerly  a  part- 
ner of  Thompson  &  Oo.,  of  Springdale,  Arkan- 
fias,  and  that  Mr.  Stubbs,  there,  bad  access  to 
the  drawer  that  contahied  the  mall  of  W.  G. 
Thompson.   And  we  discussed  there  the  likeli- 
hood or   probability  of   ilr.   Stubbs   having 
opened  this  mall,  and  taken  out  this  check 
that  was  addressed  to  Mr.  Thompson,— sent 
to  his  wife,  probably,  or  to  the  firm,  probably. 
He  said  Mr.  Kinney,  a  man  of  experience  In 
these  matters,  said  that  he  expected  or  be- 
lieved this  man  Stubbs  was  the  guilty  man; 
that  he  had  moved  away  from  Springdale, 
but  was  now  in  southeast  Missouri.    Stated 
further  that  he  talked  with  the  postmaster, 
jiud  that  the  postmaster  went  with  him  to 
Thompson's  wife,  and  he  asked  Mrs.  Thomp- 
son about  letters  and  passes.    They  asked  her 
if  he  ever  lost  any  of  his  passes,  and  she  look- 
ed over  the  passes,  and  she  found  one  miss- 
ing.   I  took  that  as  a  link.    And,  further,  he 
i^uw  the  clerk  or  cashier  of  the  bank  there, 
and  that  be  stated  Mr.  Stubbs  was  very  free, 
— an  expert  in  the  use  of  the  pen,— and  he 
i. Stubbs)  stated  to  the  cashier  that  be  could 
write  Mr.  Thompson's  name  as  good  as  he 
could  himself:    something  to  that  effect     I 
took  all  those  together,  and  Anally  advised 
Mr.   Hughes  that  I  thought  he  had  a  case. 
Furtlier.  I  had  omitted  to  say  that  be  said 
Kinney  had  said  he  found,  in  talking  to  par- 
tics  down  there,  that  Stubbs'  description  tal- 
lied with  the  description  Mr.  Mulholland  and 
all   these  gentlemen  had  given  him   of  the 
man.    Taking  this  altogether,  I  advised  them 
to  Bwear  out  the  warront    They  wanted  to 
know  what  was  necessary  to  be  done.  I  says, 
'You  will  have  to  go  before  a  Justice  of  the 
poiice,    make  complaint,  charging  him  with 
this  forgery,'  which  I  did  proceed  to  do,— pre- 
pared the  complaint,— and  Mr.  Barber  signed 
it.    Q.  Yon  got  out  all  the  facts,  asked  ques- 
tions, and  so  on?    A.  Yes,  sir;  I  tried  to  get 
all  the  facto." 

The  warrant  on  which  plaintiff  was  arrest- 
ed In  Scott  county  did  not  have  indorsed 
thereon  or  annexed  thereto  by  the  clerk  of  the 
county  court  of  Jackson  county  his  certificate, 
with  the  seal  of  the  court  affixed  thereto,  that 
the  officer  who  Issued  such  warrant  was  at 
the  time  an  acting  officer  fully  authorized  to 
Issue  the  same,  and  that  his  signature  thereto 
is  genuine;  nor  was  there  made  to  any  mag- 
istrate of  Scott  county  proof  of  the  handwrit- 
ing of  Justice  Case,  and  then  such  warrant  in- 
dorsed with  the  name  of  such  Scott  county 
magistrate,  as  Is  provided  in  section  2444, 
Rev.  St.  1890  (formerly  section  4024,  Rev.  St 
18«9). 

Defendants  interposed  no  demurrer  to  the 
evidence.     This  was,   In  substance,  the  evi- 
dence in  the  case.    Whereupon  the  court,  over 
the  objection  and  exception  of  plaintiff,  gave 
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this  peremptory  Instruction:  "The  court  in- 
structs the  Jury  that,  under  the  law  and  the 
evidence  in  this  case,  the  Jury  must  find  for 
the  defendants."  Thereupon  plaintiff  tuok  a 
nonsuit,  with  leave,  etc.,  and,  bavlng  moved  - 
unsuccessfully,  comes  here  on  appeal. 

The  evidence  has  been  thus  fully  set  forth, 
because  necessitated  by  the  action  of  the  trial 
court  in  giving  the  quoted  Instruction,  which 
action,  being  examined  by  the  light  of  that 
evidence,  and  of  the  authorities  pertinent 
thereto,  will  determine  whether  the  ruling  of 
the  trial  court  on  the  point  mentioned  was 
correct  or  otherwise. 

1.  And,  first,  as  to  the  discharge  of  plain- 
tiff by  Justice  Case  after  examination  had: 
AC  the  time  of  such  examination,  to  wit, 
April,  1807,  secOon  4030,  Rev.  St  1889  (now 
section  2456,  Rev.  St  1899),  was  in  force, 
which  reads  this  way:  "If  upon  the  ex- 
amination of  the  whole  matter,  it  appear 
to  the  magistrate  either  that  no  offense  has 
been  committed  by  any  person,  or  that  there 
Is  no  probable  cause  for  charging  the  pris- 
oner therewith,  be  shall  discbarge  such 
prisoner."  So  that,  as  plaintiff  was  dis- 
charged, the  conclusion  must  have  been 
reached  by  the  Justice  "that  there  was  no 
probable  cause  for  charging  the  prisoner 
therewith."  But  our  attention  is  called  by 
defendants'  counsel  to  section  4403,  Rev. 
St.  1889,  where  It  is  enacted:  "If  a  per- 
son charged  with  an  offense  punishable  with 
death  or  imprisonment  in  the  penitentiary 
alone  shall  be  discharged  by  the  officer  tak- 
ing his  examination,  or  if  he  be  recognized 
or  committed  for  such  offense,  and  no  In- 
dictment be  found  against  him,  the  costs 
shall  be  paid  by  the  prosecutor  or  person  on 
whose  oath  the  prosecution  was  Instituted, 
and  Judgment  shall  be  rendered  therefor  as 
provided  In  the  next  two  preceding  sections, 
unless  the  officer  taking  the  examination, 
or  the  grand  Jury  before  which  the  same  Is 
investigated,  shall  certify  that  there  was 
probable  cause  for  the  prosecution,  In  which 
event  the  costo  shall  be  paid  by  the  state." 
That  section  was  repealed  In  1899.  See 
sections  2835,  2836,  Rev.  St  1S99.  And 
counsel  assert  that  Inasmuch  as  the  magis- 
trate upon  discharging  the  prisoner,  as 
shown  by  his  docket  did  certify  thereon,  in 
addition  to  the  fact  of  such  discharge, 
"There  being  probable  cause  for  this  prose- 
cution. It  Is  ordered  and  adjudged  that  the 
state  of  Missouri  pay  the  cost  herein,  taxed 
at  twenty-six  dollars  and  forty-seven  cents," 
therefore  and  thereby  probable  cause  was 
shown  for  plaintiff's  prosecution.  In  other 
words,  to  reduce  the  proposition  of  defend- 
ants' counsel,  and  all  reasonable  Inferences 
deduclble  therefrom',  to  their  simplest  form 
of  expression  and  to  their  last  analysis: 
Inasmuch  as  the  discharge  of  the  prisoner 
under  section  4030  showed  that  there  was 
"no  probable  cause  for  charging  the  prison- 
er therewith,"  and  as  the  magistrate  hud 
certified  that  there  was  "probable  cause  for 
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the  prosecution,"  therefore  there  were  at  the 
time  of  the  entry  on  the  docket  aforesaid 
two  probable  causefl  slmultaneoosly  exist- 
ing,—one,  that  the  prisoner  -was  not  gnllty; 
the  other,  that  he  was!  This  resnK  has 
rather  the  appearance  of  being  a  reductlo 
ad  absurdnm.  Bnt  counsel  have  failed  to 
note  sach  a  conclnsion  from  their  premise, 
although  it  is  Indnbitablj  a  Just  one.  And 
•we  here  venture  to  snggest  that  there  Is 
qaite  a  wide  swath  of  difference  between 
"no  probable  cause  for  charging  the  prts- 
oner"  with  the  offense,  and  "probable  caime 
for  the  prosecution,"  and  that  the  latter 
may  be  entirely  consistent  with  the  former, 
asserting,  as  it  Impliedty  and  necessarily 
does,  that  though  no  ground  existed  for 
charging  and  holding  the  prisoner,  and 
hence  his  discharge,  yet  that  there  was 
ground  for  Instituting  the  prosecution, 
though  the  real  criminal  escaped  apprehen- 
sion. And  apart  from  this  suggestion,  even 
if  the  words  were  more  otwcure  in  their 
meaning,  and  more  improvldently  selected 
to  convey  what  was  Intended,  still  it  would 
be  our  duty,  tinder  a  familiar  canon  of  con- 
struction, which  requires  that  the  letter  of 
a  statute  be  enlarged  or  restrained,  accord- 
ing to  the  true  Intent  of  the  framers  of  the 
law,  so  as  to  construe  the  meaning  of  the 
clause  of  section  4403  oix  Which  defendants 
rely  as  to  let  the  Peason  of  the  law  prevail 
over  Its  letter,  and  so  Umlt  general  terms  in 
their  application  as  not  to  lead  to  injustice, 
oppression,  or  an  abeutti  consequence;  the 
presumption  being  that  the  legislature  In- 
tended no  such  anomalous  results.  tThit- 
uey  V.  Whitney,  14  Mass.  92;  State  r.  Em- 
erson, 39  Mo.  80;  State  v.  King,  44  Mo. 
283;  Rlddlck  v.  Wlalsh,  15  Mo.  519;  V.  S. 
V.  Klrby,  7  WaH.  482,  19  L.  Ed.  278;  Peo- 
ple V.  McRobertB,  62  111.,  !oc.  clt  40;  Pusz 
V.  Spaunhorst,  07  Mo.  256;  State  v.  Hayes, 
81  5Io..  loc.  dt  585;  St  IjOuIs  St  S.  F.  Ry. 
Co.  V.  Evans  &  Howard  Fire  Brick  Co.,  85 
Mo.,  loc.  clt.  329;  Ex  parte  Marmadnke,  91 
JIo.,  loc.  clt.  254,  4  S.  W.  91,  60  Am.  Rep. 
250;  Bingham  v.  Birmingham,  103  Mo.  345, 
15  S.  W.  5.S3;  Snth.  St  Const.  SS  218.  210; 
IT.  S.  V.  Trans-MIssourl  Freight  Ass'n,  IOC 
V.  S.,  loc.  clt  320.  17  Sup.  Ct  540,  41  L. 
Ed.  1007,  and  cases  cited.  An  earlier  au- 
thority states  the  doctrine  more  tersely: 
"For  the  letter  klUeth,  but  the  spirit  givetb 
life."    2  Cor.  111.  6. 

2.  Under  section  4030,  supra,  as  well  as 
under  the  authorities  In  this  state,  the  dis- 
charge of  the  plaintiff  established  prima 
facie  a  want  of  probable  cause.  Brant  v. 
nigglns,  10  Mo.  728;  Casperson  v.  Sproule, 
39  Mo.  40;  Fugate  v.  Millar,  109  Mo.  281,  19 
S.  W.  71.  In  a  former  case  In  this  court 
"probable  cause"  was  thus  defined:  "In 
our  opinion,  that  reasonable  and  probable 
cause  which  will  relieve  a  prosecutor  from 
liability  Is  a  belief  by  him  In  the  guilt  of 
the  accused,  based  upon  circumstances  suffi- 
ciently strong  to  Induce  such  belief  in  the 


iBlnd  of  a  reasonable  and  ca.«tIoas  man.*' 
Vanslckle  v.  Brown,  68  Mo.,  loe.  clt  635. 
Something  more  than  bare  sa^tciom  or  sur- 
mise Is  Beceesary  as  a  basis  of  defense 
against  mi  action  for  damages  ia  a  case  like 
the  present  one.  McGarry  v.  Railway  Co., 
38  Mo.  App.,  loc.  cit  347.  In  order  to  sapport 
such  an  action  as  that  of  the  case  at  bar, 
two  ingredients  must  come  together:  (I) 
Malice  on  the  part  ot  the  prosecutor;  (2) 
the  want  of  probable  cause  fer  the  prosecu- 
tion. Absent  either  of  these,  the  action 
for  mallclOHs  prosecutioB  fails.  But  where 
you  establish  proof  of  want  o(  probable 
cause,  there  the  jury  may  infer  malice  from 
the  facts  which  go  to  make  crp  sach  proof 
of  such  w»nt.  And  where  there  is  afflm- 
ativs  proof  of  the  want  of  protable  caase. 
then  a  defendant  can  be  called  on  for  bis 
defense.  Casperson  v.  Sproule,  supra;  Hick- 
man V.  Qriffin,  6  Mo.  87,  84  Am.  Dec.  121; 
Williams  V.  Vanmeter,  8  Mo.  339,  41  Am. 
Dec.  644;  Callahan  v.  Caffarata,  89  Mo.  13»;. 
And  It  has  been  ruled  that  whenever  a 
prosecution  Is  shown  to  have  been  made 
without  probable  cause,  there  the  burden  is 
cast  upon  the  defendant's  shoulders  to  show 
want  of  malice.  Torsdi  v.  Ddl,  88  Md.  458. 
41  Atl.  90S;  19  Am.  A  Bag.  Enc.  Law  (2d 
Ed.)  702.  In  an  actloa  Ifke  this  one  the 
plntntiff  was  nottsulted,  aatf,  commarting 
on  such  ttonstdt,  Andrews,  3.,  observed: 
"The  cosrt  was  not  ttMttfied  is  nonsuttlng 
the  plaintiff  If  there  was  any  eritfeoce  of 
the  want  of  probable  came  for  causing  his 
arrest  and  impriso«ment,  or  unless  the  case, 
npon  the  whole  proat,  was  snch  tteit  a  ver- 
dict tat  the  plaintiff  upon  that  fssne  woaM 
have  been  set  aMde  by  the  conrt  as  against 
evidence.  Masten  v.  Deyo,  2  Wend.  424; 
Davis  V.  Hardy,  6  Bam.  St  C.  225.  If  the 
evidence  on  the  part  of  plalntftt  would  have 
justified  the  Jury  In  finding  that  the  defend- 
ant acted  wttfaout  probaMe  cause,  then,  al- 
though the  proof  on  the  part  of  the  de- 
fendant tended  to  the  opposite  conclusion, 
the  nonsuit  was  erroneously  granted.  There 
was  no  Independent  or  conceded  fact  shown 
on  the  part  of  the  defendant  which,  admit- 
ting the  case  made  by  the  plaintiff,  es- 
tablished the  existence  of  probable  cause 
In  considering  the  propriety  of  the  nonsuit, 
the  plaintiff  is  entitled  to  the  concession  tbnt 
the  facts  existed  as  they  appear  In  the  evi- 
dence on  his  part  and  upon  these  facts, 
aided  by  any  fact  favorable  to  the  plaintiff 
proved  by  the  defendant  the  right  of  the 
court  to  nonsuit  is  to  be  determined."  Carl 
V.  Ayers.  53  N.  T.  14.  But  this  Inference 
which  the  Jury  may  draw  is  one  of  fact 
and  not  of  law.  Proof  of  malice  does  not 
prove  want  of  probable  cause.  "Malice, 
however,  need  not  be  proved  by  direct  and 
positive  testimony,  but  may  be  inferred 
from  the  facts  which  go  to  establish  the 
want  of  probable  cause,  and  this  is  all  that 
is  meant  when  it  is  said  that  malice  may  be 
infeiTed    from    want    of    probable    cause." 
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Sbarpe  ▼.  Johnston,  58  Mo.,  loc.  clt  575,  570. 
Malice,  like  ita  congener,  fraud,  poses  In 
such  a  multitude  of  attitudes,  assumes  such 
a  variety  of  shapes,  manifests  Itself  in  sacb 
"Protean  tranaformatlona,"  ttiat,  were  direct 
proof  of  Its  presence  required  at  a  cer- 
tiiiu  time  and  place,  it  could  always  estab- 
lisli  the  favorite  defense  of  the  elder  WeUer, 
—an  allbL  For  this  cause  it  is  that  courts 
permit  au  influlte  variety  of  circumstances 
and  of  circumstantial  evidence  to  be  ad- 
duced to  show  the  cloven  foot  of  malice. 
This  thought  will  more  fnlly  be  developed 
later  on;  bat  before  reaching  that  point,  it 
is  well  enough  to  quote,  en  passant,  a  de- 
scription of  malice  as  found  In  the  familiar 
lines: 

"Danm  with  faint  praise,  assent  with  civil  leer, 
And,  without  sneering,  teach  the  rest  to  sneer." 

Or,  as  the  Boole  of  Common  Prayer  hath  it: 

"Envy,  malice,  and  all  uncharitableneas." 

But  malice.  In  order  to  meet  the  require- 
ments of  an  action  like  the  present,  need  not 
be  of  such  a  pronounced  type  as  the  above 
quotations  would  indicate.  A  lighter  variety 
of  the  species  will  answer,  as  later  develop- 
ments hereafter  will  disclose.  And  it  has 
frequently  been  ruled  In  this  state  that  a  de- 
fendant will  be  held  responsible  not  only  for 
what  facts  he  knew  when  he  Instituted  the 
prosecution,  but  for  all  other  facts  pertin«it 
to  such  prosecution  which  he  could  by  due 
diligence  have  ascertained  prior  to  putting 
the  machinery  of  the  criminal  law  In  motion. 
Hill  T.  Palm,  S8  Mo.  13;  Sappington  v.  Wat- 
son, 50  Mo.  83;  Sharpe  v.  Johnston,  68  Mo. 
577;  Id.,  76  Mo.  G60.  And  of  course  the  ob- 
vious deduction  from  the  Just-stated  premise, 
and  the  Just-cited  and  the  accompanying  and 
supporting  authorities,  give  origin  to  this  In- 
dubitable conclusion:  That  any  facts  a  de- 
fendant In  a  snlt  for  malicious  prosecution 
could  by  proper  diligence  have  ascertained 
prior  to  causing  the  arrest  of  the  accused 
will  be  regarded  in  the  same  light,  and  such 
defendant  held  equally  responsible,  as  If  he 
had  actually  ascertained  such  facts  prior  to 
such  prosecution.  And  this  question  of  prob- 
able cause  is  a  mixed  one  of  law  and  fact 
The  duty  devolves  on  the  Jury  to  determine 
whether  the  circumstances  are  true  or  not, 
and  on  the  court  to  determine  whether  they 
amount  to  probable  cause.  "Regularly,  the 
facts  material  to  this  question  are  first  to 
be  found  by  the  Jury,  and  the  Judge  is  then 
to  decide,  as  a  point  of  law,  whether  the 
facts  so  found  establish  probable  cause  or 
not"  2  Oreenl.  £t.  (14tb  Ed.)  S  454;  1  HiU, 
Torts,  481.  But  even  where  probable  cause 
is  shown  by  refusal  of  the  magistrate  to  com- 
mit, still  all  reasonable  Inferences  of  malice 
to  be  drawn  therefrom  may  be  rebutted,  to 
use  tbe  compendious  statement  of  Hough,  J., 
speaking  for  this  court  In  Sharpe  v.  John- 
ston, supra,  "by  showing  that  the  prosecutor, 
after  baring  fully  Informed  himself  as  to  all 
ascertainable  facts  bearing  upon  the  guilt  or 


Innocence  of  the  plaintiff,  and  having  foUy 
and  fairly  communicated  tbe  same  to  reputa- 
ble counsel.  Instituted  the  prosecution  under 
the  opinion  of  such  counsel  that  the  plaintiff 
was  legally  subject  to  a  criminal  charge,  and 
himself  believed  such  advice  to  be  correct, 
and  that  the  plaintiff  was  guilty.  This  Is 
what  is  meant  by  'consulting  counsel,'  and 
'instituting  a  prosecution  in  good  faith."* 
76  Mo.,  loc.  clt  671. 

Bearing  In  mind  the  principles  announced 
In  the  foregoing  authorities,  and  quotations 
therefrom,  let  us  examine  the  facts  preserv- 
ed. In  order  to  determine  whether  the  trial 
court  ruled  correctly  In  taking  the  case  from 
the  Jury.  That  probable  cause  was  wholly 
lacking  in  this  case  is  shown  prima  facie  by 
the  discharge  of  the  accused.  This  alone 
would  call  on  defendants  for  their  defense, 
and,  with  nothing  Introduced  by  them  in 
evidence,  would  authorise  the  matter  to  be 
submitted  to  the  Jury,  under  appropriate  in- 
structions, to  determine  whether  they  would, 
from  the  facts  showing  a  want  of  probabla 
cause,  draw  an  inference  of  malice,  and  thus 
furnish  tbe  other  ingredient  necessary  to 
make  up  tbe  component  parts  of  an  action 
for  malicious  prosecution.  And  "if  want  of 
probable  cause  is  made  out,  it  is  hardly  poaal- 
ble  that  any  difficulty  can  occur  In  regard  to 
the  question  of  malice."  Hamilton  v.  Smith, 
39  Mich.,  loc.  cit.  22D,  and  cases  cited.  In 
«Hie  of  the  cases  there  cited,  Mr.  Justice  Sto- 
ry said:  "Malice  may  not  only  be  presumed 
from  the  total  absence  of  probable  cause, 
but  also  from  gross  and  culpable  negligence 
In  omitting  to  make  suitable  and  reasonable 
inquiries."  Wlggln  t.  Coffin,  3  Story,  1,  Fed. 
Gas.  No.  17,624.  Did  defendants,  or  either 
of  them,  or  those  acting  under  them,  make 
such  suitable  and  reasonable  inquiries? 
Among  such  Inquiries  would  be:  One  as  to 
whether  the  accused  was  a  person  of  good 
character  in  the  communities  where  he  had 
lived,— for  nearly  a  year  In  Springdale,  Ark., 
and  in  Scott  county.  Mo.,  where  he  had  lived 
tor  20  years.  No  such  inquiries  were  made, 
or  attempted  to  be  made,  either  In  Spring- 
dale,  Ark.,  or  Scott  county.  Mo.,  by  any  one 
of  the  hired  or  unhlred  attaches  of  the  Mul- 
holland  Banking  Company,  or  of  the  other 
defendants.  Kinney,  the  detective  for  the 
railroad,  never  made  any  such  inquiries;  nor 
did  he,  of  course,  tell  MulhoUand  he  had 
made  them;  nor  did  Mulholland  tell  Sher- 
man that  Kinney  had  made  such  Inquiries. 
Nor  were  such  inquiries  made  by  Hughes, 
the  Improvised  officer,  nor  by  his  confrere^ 
Gorman,  nor  of  Senator  Marshall,  nor  of  the 
station  agent  who  pointed  out  Stubbs  to 
Hughes,  nor  even  of  Stubbs  himself:  and 
such  Inquiries  were  "asoertalnable  facta," 
having  a  direct  and  pertinent  bearing  on  the 
question  of  probable  cause.  Whenever  the 
inquiry  is,  is  there  probable  cause  for  the  in- 
stitution of  this  prosecution?  there  the  char^ 
acter  or  reputation  of  the  proposed  accused 
is  an  important  factor  In  determining  that 
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twlnt  and  auBwerlng  that  Inquiry;  and  this  Is 
true  whether  such  character,  to  wit,  reputa- 
tion, be  good  or  bad.  It  need  scarcely  be 
said  that  abundant  authority  supports  this 
position.  Thus  it  is  said  by  Chief  Justice 
Shaw  in  Bacon  v.  Towne,  4  Cush.  217:  "The 
same  facts  which  would  raise  a  strong  sus- 
picion In  the  mind  of  a  cautious  and  reason- 
able man  against  a  person  of  notoriously 
bad  character  for  honesty  and  integrity 
would  make  a  slighter  Impression  if  they 
tended  to  throw  a  charge  of  guilt  upon  a 
man  of  good  reputation."  Commenting  on 
•  this  statement  of  the  law.  the  supreme  court 
«f  Massachusetts  observes:  "In  a  suit  of 
this  kind,  where  the  prosecution  complained 
■of  was  for  an  offense  implying  moral  turpi- 
tude, the  plaintiff's  general  reputation  at  the 
time  of  the  prosecution,  if  the  defendant  was 
"Where  he  would  be  likely  to  know  It  is  al- 
ways involved  in  the  Issue,  and  the  defend- 
ant may  properly  be  permitted  to  show  that 
it  was  bad.  We  see  no  good  reason  why  the 
plaintiff  should  not  be  permitted,  on  the  oth- 
«r  hand,  to  show  affirmatively  that  it  was 
good.  It  is  true  that  every  one  is  presumed 
-to  be  of  good  character  until  the  contrary 
appears,  and  this  presumption  ordinarily 
saves  the  necessity  of  proof.  Indeed,  in  civ- 
il cases,  as  a  general  rule,  evidence  of  rep- 
utation is  not  competent  upon  a  question  as 
to  liability  for  a  particular  act  But  who- 
ever character  is  in  issue,  the  rule  is  differ- 
ent One  charged  with  a  crime  is  not  obliged 
to  rest  upon  a  presumption  of  good  charac- 
ter. In  favorem  Ubertatls,  he  may  prove  the 
fact,  if  he  can,  by  a  weight  of  evidence  far 
more  effective  than  any  mere  presumption. 
A  plaintiff  in  a  suit  for  a  malicious  prosecu- 
tion upon  a  criminal  charge  has  the  burden 
of  proving  that  the  prosecution  was  without 
probable  cause.  In  defending  against  the 
prosecution  he  would  have  had  the  right  to 
show  his  good  reputation,  although  bis  char- 
acter was  not  attacked  otherwise  than  inci- 
dentally by  the  prosecution  itself.  The  same 
Incidental  attack  upon  his  character  neces- 
aarily  appears  in  the  suit  for  the  malicious 
prosecution.  To  prove  that  the  attack  was 
originally  made  without  probable  cause,  we 
think  he  should  be  permitted  to  show  his 
Sood  reputation,  known  to  the  defendant 
when  the  prosecution  was  commenced." 
Mclntire  v.  Levering,  148  Mass.  546,  20  N. 
B.  191,  2  L.  R.  A.  517,  12  Am.  St  Rep.  594. 
Such  is  the  doctrine,  also,  of  this  court 
Gregory  v.  Chambers,  78  Mo.  294;  Peck  v. 
Chouteau,  91  Mo.  138,  3  S.  W.  677,  60  Am. 
Bep.  236.  To  the  like  effect  see  Woodworth 
T.  Mills,  61  Wis.  44^  20  N.  W.  728,  50  Am. 
Rep.  1%;  Ross  v.  Innls,  35  III.  487,  85  Am. 
Dec.  373;  14  Am.  &  Eng.  Enc.  Law,  59,  and 
note;  Newell,  Mai.  Pros.  465  et  seq.  And 
though  plaintiff  did  not  live  in  the  vicinity 
of  the  residence  of  defendants,— in  fact  liv- 
ed, when  he  returned  to  Scott  county,  some 
800  miles  distant  from  Kansas  City,  and 
when  in  Springdale,  Ark.,  some  200  miles 


perhaps  distant— yet  as  It  was  the  bounden 
duty  of  defendants  to  make  all  suitable  and 
reasonable  inquiries  before  instituting  pros- 
ecution, and  especially  as  defendants'  agent 
Kinney,  was  sent  down  to  Springdale,  Arli., 
to  look  into  the  subject-matter  of  probable 
cause  for  such  prosecution,  it  was  his  duty, 
as  defendants'  representative,  to  make  in- 
quiries as  to  whether  plaintiff  was  of  good 
character  or  reputation;  and  his  confessed 
failure  to  make  such  inquiries  became  the 
failure  of  defendants  themselves.  ffiU  v. 
Palm,  supra,  and  other  cases  therewith  cit- 
ed. It  Is  true,  Kinney  stated  he  was  not  em- 
ployed by  Mulholland;  that  he  volunteered 
his  services.  But  Mulholland  accepted  those 
services,  accepted  his  advice,  and  fully  acted 
on  that  advice;  and,  having  done  so,  Mul- 
holland is  estopped  to  deny  that  Kinney  was 
his  agent  There  are  other  inquiries  Kinney 
should  have  made,  and  other  facts  he  should 
have  disclosed  to  his  principals,  Mulholland 
and  the  bank.  W.  G.  Thompson,  whose 
name  was  forged  on  the  pay  check,  was  a 
co-employ6  of  Kinney,  a  tie  and  labor  in- 
spector for  the  Atchison,  Topeka  &  Santa 
F6  Railroad  Company,  and  be  found  out 
when  he  went  down  to  Springdale  that 
Thompson,  at  the  place  of  his  residence 
(Springdale)  had  been  a  partner  of  plaintiff; 
and  yet  he  made  no  Incfuiries  of  Thompson, 
either  orally  or  by  letter,  in  regard  to  plain- 
tiff, although  he  had  the  pay  check  with  hlni. 
the  indorsement  on  which  had  been  forged, 
and  notwithstanding  that  Thompson  had 
written  Kinney  from  Springdale  the  follow- 
ing letter:  "The  Atchison,  Topeka  &  Santa 
F6  Railway  System.  Great  Northern  Build- 
ing, 77  Jackson  St,  Chicago.  General  Pur- 
chasing Agent's  Office.  W.  G.  Nevin,  Gen- 
eral Purchasing  Agent  Springdale,  Ark., 
22nd,  '97.  Jno.  J.  Kinney,  Esq.,  Tope- 
ka, Kans.— Dear  Sir:  I  have  Just  had  a  talk 
with  the  P.  M.  at  this  place,  and  be  tells  me 
you  have  some  trace  of  the  parties  who 
stole  my  checks  and  vouchers.  I  bave  no 
idea  myself  who  the  parties  conld  be,  as  I 
am  away  from  home  most  of  my  time.  My 
wife  tells  me  the  parties  who  cashed  one  of 
my  checks  at  Kansas  City  had  numerous 
letters  and  had  my  pass.  I  must  say,  if  this 
be  true,  he  has  stolen  them  or  had  some 
printed,  for  I  do  not  let  any  person  handle 
my  mail  or  passes.  I  could  have  had  them 
stolen  from  my  coat  pocket  some  day  In  tlie 
hot  weather  while  my  coat  was  not  in  use. 
I  never  missed  any  of  my  letters  or  passes, 
but  they  could  have  been  used,  and  I  would 
not  have  missed  them.  Have  hunted  up  all 
the  letters  pertaining  to  my  lost  diecks  and 
handed  them  to  the  P.  M.  I  hope  you  will 
succeed  in  locating  the  thief.  Anything  I 
can  do  in  this  matter,  will  be  pleased  to  do 
so.  Yours  truly,  W.  G.  Thompson."  Kinney 
said  he  made  a  report  to  Mulholland  after 
he  had  made  the  trip  to  Springdale,  that  he 
had  such  letter  at  the  time  he  made  such 
report  and  that  such  report  was  made  about 
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a  week  before  plaintiff's  arrest  occurred 
(wliich  occurred  on  April  23d);  but  lie  could 
not  remember  whether  he  told  MulhoUand 
about  the  contents  of  the  letter,— as  to 
Thompson  not  missing  any  letters  or  passes, 
—or  not.  But  Inasmuch  as  Kinney  was  Mul- 
holland's  agent,  in  the  absence  of  counter- 
vailing evidence  it  will  be  presumed  that  be 
communicated  to  his  principal  the  contents 
of  the  letter.  Breckinridge  v.  Insurance  Co., 
87  Mo.,  loc.  cit  71,  and  cases  cited.  And 
besides,  notice  to  the  agent  Is  notice  to  the 
principal.  Mechem,  Ag.  §  718.  And  the  neg- 
ligence of  the  agent  in  failing  to  communi- 
cate all  the  facts  In  the  case  of  which  he 
becomes  possessed  becomes  the  negligence 
of  the  principal.  The  reason  the  disclosure 
of  the  contents  of  the  letter  of  Thompson  to 
Kinney  about  not  having  lost  any  passes  or 
letters  was  pertinent  and  important  was 
owing  to  the  fact  that  Mulholland  bad  testi- 
fied that:  "A  young  man  presented  a  check 
there  to  be  cashed.  That  was  part  of  our 
business.  It  was  for  $75,— an  Atchison,  To- 
peka  &  Santa  F6  Railroad  time  check.  I 
says:  That  Is  a  part  of  our  business,  but  we 
don't  know  you.  If  you  will  Identify  your- 
self, we  will  cash  the  check  for  you.'  He 
says:  *I  am  a  stranger  here.  Don't  know 
of  any  one  that  knows  me;  but,'  he  says,  'I 
bare  the  envelope  that  contains  the  check, 
and  some  passes,  and  so  forth,'  and  he  took 
out  of  his  pocket  a  lot  of  envelopes  of  W.  O. 
Thompson  and  some  railroad  passes;  and  It 
being  such  an  unusual  thing  that  letters  and 
passes,  particularly,  should  be  carried  by  a 
man  that  did  not  own  them,  1  Instructed  Mr. 
Barber  to  cash  it"  And  the  disclosure  of 
the  letter's  contents  was  pertinent,  further, 
because  it  contained  a  proffer  by  Thompson 
to  Kinney  to  assist  the  latter  "In  locating  the 
thief,"  of  which  proffer  Kinney  never  availed 
himself;  nor  did  he  avail  himself  of  the  fur- 
ther fact  that  he  learned  down  at  Sprlngdale 
that  Thompson  then  was  a  partner  of  plain- 
tiff; and  he  already  knew  Thompson  was  a 
co-employ6  with  him  In  the  railroad  compa- 
ny, and  yet  neither  Kinney  nor  Mulholland 
instituted  any  Inquiry  of  Thompson  as  to 
whether  the  signature  Indorsed  on  the  pay 
cbeck  was  that  of  plaintiff  or  not  And  yet 
the  testimony  of  Thompson  shows  in  the 
clearest  manner  possible  that  had  inquiry 
been  made  of  him,  he  would  have  told  Kin- 
ney or  told  Mulholland  that  that  signature 
was  not  that  of  plaintiff,  and  would  thus  have 
prevented  a  groundless  prosecution.  The 
failure,  therefore,  on  the  part  of  Mulholland 
and  of  bis  lieutenants,  to  moke  Inquiries  of 
W.  O.  Thompson,  plaintiff's  partner,  when 
inqnirles  were  so  easy,  and  ascertainment  of 
the  truth  so  sure,  was  therefore  the  failure 
to  make  suitable  and  reasonable  inquiries, 
and  therefore,  under  the  precedent  authori- 
ties, proof  of  gross  and  culpable  negligence, 
and  therefore  proof  of  malice.  3  Story,  su- 
pra. B'or  In  order  to  show  malice  of  the 
sort,  sufficient  to  maintain  an  action  like 


that  in  the  case  at  bar.  It  does  not  need  to 
be  proved  that  there  was  hatred  or  ill  will, 
malevolence,  spite,  or  revenge,  on  the  part 
of  the  defendant  towards  the  plaintiff,  though 
such  may  actually  exist  and  be  proved.  If 
the  i)rosecutlon  Is  reckless  and  unreasona- 
ble, and  instituted  with  a  gross  disregard 
of  the  rights  of  the  party  to  be  arrested, 
then  proof  of  these  things  proves  malice, 
and,  malice  being  proven.  Is  exclusively  for 
the  determination  of  the  Jury.  Hamilton  v. 
Smith,  supra.  MltcheU  v.  WaU,  111  Mass. 
492.  Touching  the  duty  of  the  jury  In  this, 
regard,  and  speaking  of  a  case  where  the 
court  had  usurped  theh?  fimctions,  as  In  the 
case  at  bar,  Parke,  J.,  spoke  in  the  following 
terms:  "But  when  there  is  no  reasonable  or 
probable  cause,  it  is  for  the  Jury  to  inter 
malice  from  the  facts  proved.  That  is  a 
question  In  all  cases  for  their  consideration; 
and  it  having  In  this  instance  been  with- 
drawn from  them,  It  is  impossible  to  say 
whether  they  might  or  might  not  have  come 
to  the  conclusion  that  the  arrest  was  mall- 
clous.  It  was  for  them  to  decide  it,  and  not 
for  the  judge."  Mitchell  v.  Jenkins,  5  Bam. 
&  Adol.  588. 

3.  But  It  Is  urged  that  as  "MulhoUand  laid 
all  the  information  he  bad  before  bis  general 
attorney,  Sherman,  and  the  latter  advised  the 
prosecution,  this  is  of  itself  a  complete  de- 
fense." In  the  first  place,  It  is  not  proven 
that  Sherman  was  an  attorney  In  good  stand- 
ing, "competent  to  give  advice  in  legal  mat- 
ters." Newell,  Mai.  Pros.  314;  Murphy  v. 
Larson,  77  111.,  loc.  cit.  175.  In  this  states 
where  a  license  to  practice  is  obtained  al- 
most for  the  asking.  It  by  no  means  follows, 
because  a  man  has  been  licensed  to  practice 
law,  that  therefore  he  is  qualified  to  give 
advice  In  a  matter  of  such  pith  and  moment 
as  pertahis  to  arresting  a  suspected  man  on 
a  criminal  charge;  and  this  is  especially  the 
case  where  circumstances  present  themselves 
such  as  this  record  discloses.  In  Roy  v. 
Goings,  112  III.  656,  In  an  action  of  like  8<nt 
as  this  one.  Walker,  J.,  said:  "We  are  not 
prepared  to  hold  that  the  mere  fact  that  an 
attorney  liolding  a  commission  as  state's  at- 
torney must  be  held  to  be  an  attorney  In  good 
standing  for  skill,  prudence,  and  fairness." 
We  take  the  same  view  of  the  law  in  this 
case.  But  even  If  Sherman,  in  addition  to 
having  been  a  regularly  licensed  attorney  and 
counselor,  had  also  been  shown  to  be  "reputa- 
ble In  character,  and  considered  In  the  com- 
munity competent  to  give  legal  advice  In  all 
matters  pertaining  to  the  law"  (Murphy  r. 
Larson,  77  III.,  loc.  dt  176),  sUU  this  would 
avail  defendants  naught,  because  of  the  fact 
that  Mulholland  did  not  disclose  to  Sherman 
all  the  facts  as  be  received  them  from  hi» 
agent  Kinney,  because  Mulholland  swears 
that  Kinney,  when  speaking  of  plaintiff  and 
of  his  (Kinney's)  trip  down  to  Sprlngdale, 
Ark.,  said  "be  bad  been  down  there,  and  look- 
ed at  the  man  himself,  and  made  Inquiry  of 
the  postmaster  and  banker  there,  and  showed 
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tbls  check  to  the  banker,  and  he  said  that 
looked  very  much  like  Stubbs'  ■writing,"  while 
Kinney  himself  expressly  swears  he  did  not 
see  Stubbs,  and  did  not  tell  Mulholland  he 
had  seen  him  when  down  at  Sprlngdale; 
and  In  this  statement  Kinney  Is  supported 
both  by  nughes  and  Barber.  Then  Mulhol- 
land, after  Kinney  had  testified,  amended  his 
testimony  by  going  back  on  the  stand  and 
swearing:  "My  recollection  is  one  of  those 
two  tilings:  He  either  told  me  he  saw  him, 
or  that  my  description  answered  the  descrip- 
tion of  Mr.  Stubbs.  I  am  not  clear  as  to  the 
positive  statement  that  he  had  seen  Mr. 
Stubbs,  or  whether  he  answered  the  descrip- 
tion." And  even  if  Sherman  could  be  re- 
garded as  one  fully  qualified,  etc.,  still  the 
defense  incident  to  such  advice  being  given, 
etc.,  cannot  be  raised  here,  because  of  Mul- 
holland's  failure  to  use  such  reasonable  and 
suitable  diligence  In  ascertaining  the  facts 
In  the  case  as  would  have  resulted  in  mate- 
rially altering  the  views  of  any  one  compe- 
tent to  advise  upon  the  course  to  be  pmrsued, 
— for  Instance,  in  failing,  through  his  agents, 
to  make  inquiries  as  to  Stubbs'  good  char- 
acter. HIU  V.  Palm,  38  Mo.,  loc.  cit.  21.  And 
as  to  Lowe,  the  prosecuting  attorney,  the  like 
line  of  remark  applies  to  him  as  to  Sherman; 
and,  besides,  Lowe  was  only  seen  for  but  a 
moment,  as  he  was  about  to  go  into  the  trial 
of  a  case,  and  did  not  have  the  time  to  give 
the  subject  such  consideration  as  is  usually 
demanded. 

4.  But  in  the  sense  above  mentioned,  mal- 
ice is  disclosed  by  this  record  in  other 
ways  than  those  already  noted.  Under  stat- 
utory provisions  heretofore  cited,  a  warrant 
could  not  be  executed  outside  of  the  county 
where  issued,  except  one  of  those  provisions 
contained  In  section  4024,  Rev.  St  1889,  were 
complied  with.  This  section  was  section  1729, 
Rev.  St  1879,  and  was  amended  to  its  present 
shape,  as  it  now  stands,  by  Laws  1867,  p. 
135,  by  adding  to  the  statute  (Gen.  St  1865, 
c.  209,  i  5,  p.  833)  the  provision  whereby  a  ca- 
pias could  be  authenticated  by  adding  the 
certificate  and  seal  of  the  county  cl%rk  to  the 
writ  In  the  county  of  its  Issuance.  But  the 
section  as  It  formerly  stood,  containing  a  pro- 
vision for  authenticating  the  capias  by  in- 
florsement,  etc.,  has  been  on  our  statute  books 
ever  since  1855.  2  Rev.  St  1855,  p.  1161,  §  5. 
And  both  provisions  of  the  statute  were  pass- 
ed upon  by  this  court  in  State  v.  Dooley,  121 
Mo.  591,  26  S.  W.  558,  and  It  was  there  held 
that  a  warrant  not  authenticated  In  one  of 
the  two  ways  mentioned  gave  no  authority  to 
the  officer  holding  It  to  make  an  arrest  In 
another  county.  But  this  statute,  though  of 
such  long  standing,  it  seems,  was  wholly  un- 
known either  to  court  or  counsel  In  this 
case;  and  this  appears  from  the  character  of 
the  objections  made  by  plaintllfs  counsel  to 
the  admission  in  evidence  of  the  appointment 
of  Hughes  as  deputy  constable,  and  the  reply 
of  the  court  to  such  objections,  which  were: 
"The  plaintiff  objects  to  the  introduction  of 


said  commission  for  the  reason  that  It  is  In- 
competent and  immaterial  and  not  authorized 
by  law.  The  constable  had  no  right  to  give 
this  man  a  commission  to  go  outside  of  bis 
county  and  serve  a  warrant.  By  the  Court: 
You  don't  dispute  the  right  the  constable  had, 
—had  a  right  to  be  appointed  deputy  on- 
stable.  Let  it  go  to  the  Jury  for  what  It 
Is  worth."  Because  of  neither  of  the  provi- 
sions of  the  statute  for  authenticating  the 
warrant  having  been  observed,  It  was  a  mere 
nullity,  and  Hughes  had  no  more  authority 
under  it  to  arrest  plaintiff  than  had  It  been  a 
piece  of  blank  paper.  Armed  with  such  a 
warrant,  Hughes  had  no  more  right  to  make 
the  arrest  of  plalntlfT  than  if  It  were  made 
outside  of  this  state.  This,  also.  Is  evidence 
of  malice,  under  the  foregoing  definitions. 
And  Sherman,  acting  as  MulhoIIand's  gen- 
eral counsel,  having  drawn  up  the  complaint 
and  advised  the  prosecution.  It  was  his  duty. 
If  Ignorant  of  the  statute  previously  cited  (as. 
indeed,  It  appears  he  was),  to  have  considted 
the  statutes,  to  see  what  was  necessary  to 
make  the  warrant  valid  In  the  county  where 
the  arrest  was  to  occur.  Such  gross  negli- 
gence In  sending  a  warrant  out,  which  lost 
all  validity  when  it  crossed  the  county  line, 
to  arrest  a  man  300  miles  away,  drag  him 
from  his  home  and  family,  and  carry  him 
across  the  state,  without  a  particle  of  au- 
thority in  the  law  for  so  doing,  is  also  evi- 
dence of  malice;  and  Mulholland,  having  Ini- 
tiated the  prosecution.  Is,  of  course,  bound 
by  the  act  of  bis  subalterns,  and  their  malice, 
to  wit,  their  gross  negligence  and  disregard 
of  the  rights  of  platotlff,  becomes  MulhoI- 
Iand's malice;  and  the  like  line  of  remark 
Is  applicable  to  the  other  defendants  who 
made  the  unwarranted  arrest.  But  note  fur- 
ther: Kinney  had  been  down  to  Sprlngdale, 
Ark.,  and  what  he  saw,  said,  and  did  have  al- 
ready been  related.  On  hia  return  to  Kansas 
City,  Kinney  made  report  to  Mulholland,  re- 
peating what  he  had  said  and  inquiries  be 
had  made;  but  even  he  did  not  regard  what 
he  had  learned  snfflclent  to  arrest  a  man  on. 
and  so  advised.  If  defendants  thought  thoy 
could  positively  Identify  the  man,  that  tbey 
should  send  one  of  their  number  to  Scott 
county,  with  the  discretionary  power  to  ar- 
rest plaintiff,  or  not  to  arrest  plaintiff,  as 
he  should  determine.  On  this  point  Kinney 
testified  that  on  his  return  from  Sprlngdale 
he  reported  to  defendant  Mulholland  as  fol- 
lows: "  1  am  sufficiently  satisfied  of  It  that 
I  feel  some  one  who  knows  him  ought  to  be 
sent  to  Blodgett  (Scott  county)  to  look  at  him 
before  we  proceed  any  further  with  this  In- 
vestigation.' I  says,  'Do  your  people  say  they 
can  identify  him?  I  says,  'I  believe  that  Is 
the  proper  thing  to  do,— to  send  a  man  there 
to  look  at  Mr.  Stubbs.'  I  says,  'If  he  Is  the 
man,  yon  can  bring  him  back.  If  not  there 
Is  no  harm  done.  We  can  look  further.' 
•  ♦  *  Mr.  Mulholland  said  he  would  have 
the  matter  taken  up,  and  have  Mr.  Hughes  go 
to  Blodgett  to  look  at  this  man."     Molhol- 
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land  pm^ned  tbls  advlee;  and  at  hSs  Instance, 
it  seems,  Barber  was  wiUing  to  swear,  at  a 
venture,  that  StuUbs  was  the  man  wIm  forged 
the  ikame  of  W.  6.  Tbompeon  on  the  pay 
check;  but  this  was  done  with  the  distinct 
understanding  that  Hughes,  if,  od  going 
down  to  Blodgett,  in  Scott  county,  should  be 
fijitisfled  ttiat  Stubbs  was  not  the  party  who 
forged  Thompson's  name,  then  the  warrant 
was  not  to  be  used;  otlierwlse  it  was.  So 
that  Euglies,  being  armed  with  discretion  to 
use  the  warrant  or  not,  as  he  saw  fit,  to  all 
intents  and  purposes  turned  the  warrant  into 
a  search  warrant  for  a  man!  This  course  of 
conduct  presents,  in  and  of  its^  sufficient 
evidence  of  mallae  of  the  sort  requisite  to 
maintain  an  action  of  tiiis  nature;  and  this, 
too,  aside  from  the  prima  facie  case  prerlous- 
ly  made  by  plaintUI  by  establishing  wast  eC 
prolmble  cause.  And  this  view  of  the  gross- 
ly negligent,  reclclesB,  and  wanton  course  dis- 
played in  this  prosecution  is  sharply  aocento- 
ated  by  the  ciFcnmstaaees  tliat  from  that 
June  day,  June  13,  1806,  when  a  atranger 
five  feet  Sevan  «r  eight  inches  bl^,  with 
dark  complexion,  a  dark  maataebc,  and  dress- 
ed like  a  railroad  clerk,  came  isto  Mattel- 
land's  bank,  stayed  tbece  about  16  iBtnutes, 
showed  the  check  VoAorsed,  "W.  O.  Ttaomp- 
soo,"  and  letters  disected  to  W.  d.  Tbooipwni, 
and  a  railroad  ftja  also  bearing  W.  O. 
Thompson's  name,  over  10  mondis  bad 
elapsed,  before  Hughes  Bseuaaed  to  arrest 
Stubbs  as  tkat  man.  But  SBore  tluin  tinU, 
whcD  SttvbtN  was  taken  on  the  wwtibieas 
warrant  to  Kansas  City,  Hogbee  nade  a 
promise  to  Senator  JlarstiAU  ^Stubbs'  frtend) 
that  he  would  bold  Stubbs  at  the  Savor  Ho> 
tel  ontU  Sanator  MantaU  oould  go  ont  aad 
get  bond  Cor  Stubbs'  release;  but  bedEow 
Senator  Jtfarshall  could  refcnm,  tiieugb  g«nc 
bat  a  short  time,  Bugbes  vlal«ted  hte  iwemtee. 
and  put  Stubbs  behind  the  ban.  Vbis  ow 
duct  conalderiog  the  faict  tibal  Hns^MS  taad 
no  antboritr  at  aU  to  put  Stubbs  in  jaU,  also 
shows  a  reckless  disFcgard  of  EltuUM'  rigbts, 
which  Is  wbcdly  looeiwlsteot  with  aoj^ing 
except  maJiice.  as  iMtetof  ore  defined. 

6.  But  rectsrrtaig  to  tbe  qfaestion  of  Mi«r> 
man's  advice,  it  is  not  seea  bs<w  tbe  Adviee 
of  aa  attorney  oould  svaJl  eaythlDg  Itere,  or 
afford  any  shield  ot  Aefoiee  to  bis  advlsBe, 
for  the  reason  that  *i»e  aeie  qnestioa  to  be 
solved  in  this  case  was  the  tdeatiU?  of  the 
man  who  did  the  tot^Kr.  Ot  oewse,  'howev- 
er, on  such  a  qaestloaa.  (he  advice  «f  a  law- 
yer was  BO  better  than  that  of  a  tayiaan. 

6.  Should  it  be  urged  that  If  tiltc  warrant 
was  void  by  reason  of  the  fact  that  it  -was 
not  properly  anthnatJeated,  this  reply  can 
be  made  thereto:  No  eueh  point  was  mlaed 
before  tbe  JaHtieft,  and  pialntlfl!  sabDolttcd  to 
the  jBrlsdJction  ef  the  ma«istmte.  and  te 
went  on  and  adjndsed  tbe  case  aad  dlschsir- 
ged  plaintiff;  and  It  eertslaly  doai  not  lie  i* 
the  mouths  of  defmdants  to  qiuestlen  that 
Jurisdiction  after  they  have  invoked  tt.  Bnt 
evea  if  tbe  magistrate  had  na  ^ilsdlctloa 


whatever,  his  Judgment  to  Just  as  good  for 
the  purposes  of  an  action  for  malicious  prose- 
cution as  if  plenary  jurisdiction  existed.  On 
this  point  Prof.  Greenleaf  observes:  "Nor  is 
it  material  that  the  plaintiff  was  prosecuted 
by  an  insufficient  process,  or  before  a  court 
not  having  jurisdiction  of  tbe  matter;  for  a 
bad  indictment  may  serve  all  the  purposes  of 
malice  as  well  as  a  good  one,  and  the  injury 
to  the  party  is  not  on  that  account  less  than 
if  the  process  ha4  been  regular,  and  before 
a  competent  tribunal."  2  Oreenl.  £v.  (14th 
Ed.)  {  440,— citing  hi  support  of  this  statement 
a  number  of  authorities:  Stone  v.  Stevens, 
12  Conn.  219,  30  Am.  Dec.  611;  Morris  v. 
Scott,  21  Wend.  281,  34  Am.  Dec.  236;  Hays 
V.  Totmglove,  7  B.  Mon.  545. 

7,  The  chxult  court  did  not  err  In  rejecting 
the  testimony  of  Margollous,  which  testimony 
evidently  and  strongly  tended  to  establish 
the  entire  innocence  of  plaintiff,  by  showing 
that  another  person,  to  wit,  one  Mason,  did 
the  forgery  In  question,  and  was  in  the  habit 
of  doing  such  forgeries.  This  testimony  was 
properly  rejected  because  the  innocence  of 
ooe  who  sues  for  maliclonB  proseoutlMi  is  not 
at  all  Involved  In  auch  salt,  the  real  question 
being  wlietbcr  the  proaacntsr  bod  iHobable 
cause  for  believing  the  accused  guilty.  Skid- 
more  r.  Bricker,  77  BI.  164;  Oail  v.  Aycti,  i9S 
K.  7.,  loc  clt  17,  and  oases  cited. 

6.  In  coadselen,  in  casea  ef  tbis  sort  this 
court  has  always  ruled  that,  where  there  is 
evidrenee  of  malice  or  want  of  probajble  cause, 
iberc,  «ndar  proper  inatrnetions,  tiioae  ques- 
tions atie  for  the  Jury,  and  tt  Is  error  to  re- 
(aae  to  autantt  them  to  i3ie  Jtrry.  Moody  r. 
Dcvtsch,  85  Mo.  287;  Oaspenon  ▼.  Sproule, 
89  Mo.  %;  HIU  v.  Fain,  SB  A£o.  tS.  In  CaS- 
pecsea'fl  Oase  this  court  reversed  the  judg^ 
anent  toecaaee  tbe  trial  oewt,  In  a  csae  of  ma* 
lideus  proseeutlea,  gave  a  peremptory  ln> 
•tinotioo  to  flad  for  defendants;  end  in  Hill's 
Oase  tUs  cwurt  ruled  that  the  trial  ooort 
properif  Moused  in  sach  a  ease  aa  iSilB  to  give 
SA  inatnjctien  t«  ftad  for  defendant,  saying 
ttet  ^aesttoas  of  maUce  aad  want  of  prelv 
able  caase  were  for  the  Jury,  fiimiitir  ral- 
logs  are  made  aisewfeeve.  13  Kac.  PL  ft 
Firae.  473;  Hamilton  v.  Smttb,  and  olber 
eases  ettsd  supra;  McLeed  v.  McLsod,  78 
Ate.  42. 

FV>r  the  error  of  glvtog  the  peremptory  in- 
structioa  aforesaid,  the  jadgment  win  be  re- 
if<ersed,  aad  tbe  canse  remaaded.    All  ooocar. 


HOLLIDAT  et  al.  ▼.  NOLAN  et  al.» 

CConrt  of  Appeals  of  St.  Louis,  Mo.    March  18, 

1902.) 

liEASB— UABfLlTY  FOR  RENT  AND  TAXK&-BF- 
7KCT  OF  ASeiOimBNT-CLAnC  ikOAINST  BS- 
TATB-BQCITABL.G  SST-OFr  —  JUBISOICTION 
—STAY  OF  JUnOMBNT. 

1.  A  lessee's  liabilitj  to  pay,  as  an  original 
lessee,  rent  end  taxes  tf^ich  neither  lie  nor  his 
co-lessee,  nor  aay  one  boldinr  nader  them,  had 
paid,  as  required  by  the  lease,  was  aot  eztio- 

*  KclMsrtBg  dwried  April  1,  IWl 
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guislied  by  his  aasignments  to  his  co-lessee; 
and,  whether  or  not  the  lease  was  properly  for- 
feited against  a  subsequent  assignee  thereof,  he 
b  not  entitled  to  set  ofE  against  such  liability 
either  the  rents  collected  by  lessor  since  the 
forfeiture,  or  the  value  of  the  unexpired  term 
of  the  lease  so  set  off. 

2.  A  defense  of  set-oil  to  a  claim  against  an 
estate  in  the  probate  court,  of  purely  equitable 
cognizance,  could  not  be  litigated  lu  tie  pro- 
ceeding on  the  claim  in  such  court;  nor  could 
the  judgment  iu  the  proceeding  be  stayed  till 
it  could  be  litigated  elsewhere,  there  being  no 
claim  that  the  claimants  were  insolvent. 

Appeal  from  St.  Louis  circuit  court;  W. 
0.  Douglas,  Judge. 

Claim  by  Samuel  N.  HoUiday  and  others, 
as  trustees,  against  Phillip  J.  aud  John  A. 
Nolan,  as  executors  of  William  A.  Meagher, 
deceased,  for  unpaid  rent  and  taxes  due  un- 
der a  lease.  From  a  judgment  for  claimants, 
defendants  appeal.    Affirmed. 

Hickman  P.  Rodgers  and  M.  Klnealy,  for 
appellants.  B.  N.  &  J.  G.  Holliday,  for  re- 
spondents. 

600DE,  J.  In  May,  1880,  Gerard  B.  Al- 
len leased  certain  premises  In  the  city  of  St. 
Louis  to  Marcus  A.  Wolff  and  William  A. 
Meagher,  at  that  time  constituting  the  firm 
of  M.  A.  WolfC  &  Co.  The  lease  was  for 
80  years,  at  a  rental  of  $700  per  annum,  plus 
the  payment  of  all  taxes  by  the  lessees. 
Meagher  quitclaimed  his  Interest  In  the  lease 
to  M.  A.  Wolff  In  1884.  In  1887  Edward  B. 
Wolff  and  George  P.  Wolff  took  an  Interest 
In  the  business  with  M.  A.  Wolff,  constltnting 
tbe  M.  A.  Wolff  Real  Estate  Company.  M. 
A.  Wolff  afterwards  died,  and  his  said  two 
sons  continued  the  business  of  tbe  firm  until 
1887,  when  the  former  sold  out  to  the  latter, 
who  remained  on  the  premises  In  question, 
conducting  the  real  estate  business,  until  the 
lease  was  forfeited  for  nonpayment  of  rent 
and  taxes,  to  wit,  in  May,  1899.  Meagher 
died  In  March,  1900,  leaving  a  will,  of  which 
the  defendants,  FbllUp  J.  Nolan  and  John  A. 
Nolan,  are  executors.  Gerard  B.  Allen,  the 
lessor,  died  in  1887,  leaving  a  will  whereby 
he  devised  to  the  plaintiffs,  Samuel  N.  Holli- 
day, George  S.  Drake,  and  George  L.  Allen,  as 
trustees,  the  premises  In  question.  The  afore- 
said lease  of  the  said  premises  provided  that 
any  failure  to  pay  the  quarterly  rent  reserv- 
ed, or  any  part  thereof,  when  due,  or  to  pay 
city  and  state  taxes  on  demand,  or  any  part 
thereof,  within  the  year  the  same  would  be- 
come due,  or  to  keep  and  perform  any  other 
of  the  agreements,  covenants,  or  stipulations 
In  the  lease,  should  create  a  forfeiture  there- 
of, and  a  termination  of  the  time  for  which 
tbe  premises  were  let,  and  that  tbe  leased 
estate  should  be  absolutely  void,  at  the  elec- 
tion of  the  lessor,  "at  any  day  or  time,  how- 
ever distant  after  such  failure,  by  notice  in 
writing  to  that  effect  given  by  said  lessor,  his 
heirs,  legal  r^resentatlves,  or  assigns,  to 
said  lessees  or  their  legal  representatives, 
which  said  notice  may  be  served  by  deliver- 
ing a  copy  or  duplicate  of  such  notice  to  said 


lessees,  or  to  either  of  them,  or  to  their  legal 
representatives.  But  It  Is  further  agreed  that 
If  the  notice  of  forfeiture  be  for  nonpayment 
of  rent,  taxes,  or  insurance,  the  said  lessees 
may,  by  a  payment  of  tbe  same  at  any  time 
within  thirty  days  after  the  service  of  said 
notice,  be  reinstated  to  all  their  rights,"  ete, 
"the  same  as  if  no  default  had  been  made." 
After  George  P.  Wolff  became  the  sole  occu- 
pant of  tbe  premises,  and  sole  proprietor  of 
the  business  of  the  M.  A.  Wolff  Real  Estate 
Company,  he  paid  the  rent  promptly  to  tbe 
agent  of  tbe  trustees  of  Gerard  B.  Allen's 
will,  until  1899,  when  he  defaulted  In  the 
payment  of  both  the  rent  and  the  taxes  for 
1898  and  1899.  The  result  was  that  In  May. 
1899,  a  written  notice  was  served  on  bim  by 
the  trustees  tmder  Allen's  will,  to  wit,  the 
plaintiffs,  notifying  him  that  on  account  of 
bis  default  and  breaches  in  regard  to  tbe 
payment  of  rent  and  taxes,  and  to  keep  tbe 
improvements  on  the  property  insured,  the 
said  trustees  declared  a  forfeiture  of  the 
lease,  and  of  bis  and  every  one's  else  inter- 
est thereunder,  including  the  interest  of  one 
of  tbe  orlg^Inal  lessees,  William  A.  Meagher. 
Plaintiffs  afterwards  obtained  possession  of 
the  property,  and  collected  the  roits  frnm 
different  tenants.  At  the  time  this  forfeiture 
was  declared,  Meagher  was  living,  but  no  no- 
tice of  the  Intention  to  forfeit  was  served  on 
him.  He  died,  as  stated,  in  March,  1900.  and 
thereafter  plaintiffs  presented  tbe  demand 
which  is  the  subject-matter  of  the  present 
controversy  to  the  probate  court  for  allow- 
ance against  his  estate,  nie  demand  con- 
sisted of  the  unpaid  rent  for  the  first  half 
of  the  year  1899,  general  taxes  on  the  prem- 
ises for  1898,  together  with  interest  com- 
missions, and  costs,  and  one-half  the  taxes  for 
the  year  1899  (that  is,  up  to  the  time  plain- 
tiffs obtained  possession),  all  amounting  to 
nearly  $1,000.  They  obtained  judgment  for 
said  sum  in  the  probate  court,  and  afterwards 
In  the  circuit  court  From  tbe  latter  Judg- 
ment defendants  took  this  appeal. 

Inasmuch  as  no  formal  pleadings  were 
filed  In  the  case,  the  defense  relied  on  can 
be  best  collected  from  the  statement  of  the 
defendants'  counsel  on  the  trial  in  tbe  cl^ 
cult  court,  which  Is  as  follows:  "Our  defense 
here  is  that  all  tbe  circumstances  attendins 
this  transaction  constltnte  an  equitable  de- 
fense to  this  action.  It  has  already  appeared 
that  this  lease  was  forfeited,  or  attempted  to 
be  forfeited,  without  any  notice  to  WiUlam 
A.  Meagher;  that  they 'are  now  seeking  to 
bold  William  A.  Meagher  liable  Tor  the  di>- 
fault  of  another.  We  expect  to  put  In  evi- 
dence here  an  assignment  of  the  Interest  at 
William  A.  Meagher  to  his  partner,  M.  X. 
Wolff,  in  1885.  It  is  our  position  that  If  the 
plaintiffs  here  seek  to  hold  the  estate  of  Wil- 
liam A.  Meagher,  they  should  not  be  permit- 
ted to  do  so  In  a  court  of  equity,  for  tbe 
reason  that  they  have  by  their  own  conduct 
deprived  William  A.  Meagher  <rf  all  oppo^ 
tunlty  of  protecting  himself  In  this  transac- 
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tlon.  If  wniiam  A.  Meagher  la  to  be  held 
in  this  matter  at  all,  he  Is  to  be  held  as  a 
suret}-;  and  our  jwsitlon  Is  that  he,  as  surety, 
would  be  entitled  to  the  profits  arising  by  rea- 
son of  the  possession  of  the  plaintlfFs  in  this 
case,  and  that  It  Is  proper  for  the  court  to 
consider  the  value  of  those  premises,— the 
rental  value  of  them;  and  we  ■will  contend 
further  that,  before  this  claim  can  be  adjudi- 
cated, we  are  entitled  to  an  accounting  of 
the  profits  made  by  the  plaintiffs  by  reason 
of  this  wrongful  pussessiou  that  they  have  of 
the  premises.  We  are  willing  to  take  posses- 
sion of  those  premises  and  pay  everything 
according  to  the  terms  of  the  lease."  It 
should  be  stated  that  the  defendants  contend 
the  rental  value  of  the  premises  largely  ex- 
ceeds the  rent  reserved  in  the  original  lease 
by  Allen  to  Wolft  and  Meagher,  and  that 
the  unexpired  term  at  the  time  of  the  for- 
feiture was  worth  from  six  to  eight  thousand 
dollars.  They  therefore  say  that  as  no  notice 
of  the  forfeiture  was  served  on  Meagher,  and 
as  he  had  OBsigned  his  Interest  in  the  term 
to  his  co-lessee,  Marcus  A.  WolfT,  under  whom 
the  tenant  in  possession  at  the  time  of  the 
forfeiture  held,  the  defendants,  as  executors 
of  Meagher's  will,  are  entitled  to  have  either 
tlie  rents  collected  by  the  plaintiffs  since  the 
forfeiture  offset  against  plaintiffs*  demand, 
or  the  value  of  the  unexpired  term  of  the 
lease  so  offset  We  are  somewhat  at  a  loss 
to  understand  which  is  the  exact  position  of 
tbe  defendants.  But  we  are  clearly  of  the 
opinion  that  neither  position  is  tenable.  The 
questicn  whether  the  lease  was  properly  for- 
feited, and  whether  the  forfeiture  was  good 
against  Meagher,  In  default  of  notice  actually 
served  on  him,  is  Immaterial  in  the  present 
case.  Meagher's  liability  to  pay  the  rent  and 
taxes  as  an  original  lessee  was  not  extin- 
guished by  his  assignment  to  his  co-lessee. 
He  still  remained  liable  to  the  lessor  and 
his  trustees,  and  the  present  proceeding  was 
simply  for  the  purpose  of  collecting  rent  and 
taxes  which  neither  he,  his  co-lessee,  nor  any 
one  holding  under  them,  had  paid.  Meagher's 
estate  was  undoubtedly  liable  for  this  demand, 
■which  was  properly  adjudged  agahist  It.  Pat- 
ten V.  Deshon,  1  Gray,  323;  Kingsbury  v. 
Williams,  53  Barb.  142. 

The  set-off  or  equitable  defense  relied  on 
by  the  appellants,  as  stated  by  their  counsel, 
is  based  on  the  notion  that  Meagher  was 
only  a  surety  for  payment  of  the  rent  and 
taxes  accruing  under  the  lease  after  he  as- 
signed his  interest  in  the  term  to  his  co- 
lessee,  and  that  as  surety  he  is  entitled  to 
be  subrogated  to  the  rights  of  the  then  les- 
see or  principal,  to  ■wit,  George  P.  Wolff,  to 
tbe  unexpired  term,  and  to  have  the  excess 
of  its  value  over  tbe  rent  reserved  applied  In 
satisfaction  of  this  claim.  Suffice  it  to  say 
as  to  this  defense  that  such  a  right.  If  one 
exists,  could  not  be  litigated  In  this  pro- 
ceeding in  the  probate  court,  as  it  was  one 
of  purely  equitable  cognizance.  Nor  is  there 
any  reason  for  staying  the  Judgment  In  the 


present  case  until  It  can  be  litigated  else- 
where, because  there  is  no  claim  that  the 
plaintiffs  are  Insolvent  But  the  notion  seems 
to  hivolve  a  contradiction.  The  validity  of 
the  forfeiture  as  to  George  P.  Wolff  is  not 
challenged,  and,  being  valid,  that  party  has 
no  right  left  to  the  unexpired  term,  to  Inure 
to  Meagher's  executors  by  subrogation.  On 
the  other  hand,  If  Meagher  was  still  bound 
as  principal  for  the  rent  and  taxes,  a  claim 
by  his  executors  to  have  tbe  rents  collected 
by  the  plaintiffs  from  the  occupants  of  the 
premises  after  the  forfeiture  applied  In  satis- 
faction of  the  present  demand,  on  the  ground 
that  Meagher  was  not  bound  by  the  furfel- 
tnre  for  lack  of  notice,  Is  met  by  the  fact 
that  the  rents  thereafter  collected  by  the 
plaintiffs  were  less  in  amount  than  those 
called  for  by  the  lease,  so  that  there  was 
no  surplus  to  be  applied  in  payment  of  rents 
and  taxes  previously  in  default 

It  results  that  no  defense  was  sho^wn  to 
the  plaintiffs'  claim,  and  the  Judgment  Is 
tnerefore  affirmed. 

BLAND,  P.  J.,  and  BARCLAY,  J.,  concur. 


STATE    ex   rel.    KNITTEL   t.    tONGFBL- 

LOW, 
(Court  of  Appeals  of  St.  Louis,  Mo.    March  18^ 

1002.) 

MUNICIPAL  CORPORATIONS-OPFICKRS-BUILD- 
INO  INSPECTORS— SUMMARY  REMOVAL. 

1.  St  Louis  Cit7  Charter,  art  4,  §  43,  defines 
city  ofllcers  "to  liiclude  all  persons  holding  any 
situation  under  the  city  Kovemment  or  itq  de- 
partments with  au  annual  salary  or  for  a  defi- 
nite term."  Section  45  authorizes  the  assembly 
to  create  offices  not  provided  for  in  the  char- 
ter. An  ordinance  provided  for  the  appoint- 
ment of  building  inspectors,  with  an  annual 
salary,  and  that  the  first  appointments  should. 
be  until  April,  1896,  and  thereafter  appoint- 
ments should  be  for  four  years.  Ordinance 
Dec.  23,  1800,  repealed  this  and  authorized  th» 
api^ointment  of  inspectors  with  a  monthly  sal- 
ary, and  provided  that  the  first  appointments 
should  be  for  a  term  ending  in  April,  1886. 
Mun.  Code,  §  1334,  enacts  that  the  tenure  of 
any  otBce  shall  not  he  affected  by  the  repeal  of 
any  ordinance,"  unless  otherwise  expressly  pro- 
vided for  in  the  repealing  ordinance.  Held,  that 
the  huildinK  inspectors  provided  for  by  Ordi- 
nance Dec.  23,  ISOO,  were  not  "officers,  with- 
in the  meaning  of  the  charter,  the  ordinance 
not  providing  for  an  annual  salary  for  them, 
nor  for  a  dehnite  term,  and  Mun.  Code,  {  1334, 
did_  not  preserve  the  provisions  of  the  former 
ordinance  as  to  their  salary  and  tenure  of 
office,  and  hence  an  inspector  appointed  under 
the  ordinance  of  18fi0  was  not  protected  from 
summary  removal  under  the  claim  of  being  a 
city  officer. 

2.  Mun.  Code,  c.  1,  art.  2,  provides  for  the 
appointment  of  a  commissioner  of  public  build- 
ings, and  prescribes  his  duties,  and  authorizes 
him  to  appoint  janitors  and  engineers  for  pub- 
lic buildings.  Article  2,  J  12,  provides  for  the 
removal  of  such  janitors,  engineers,  and  other 
persons  by  the  mayor  for  cause,  or  by  the  com- 
missioner and  president  of  tbe  board  of  public 
improvements,  whenever  the  interests  of  the 
city  require  it.  Mun.  Code,  c.  1,  art  4,  makes 
it  the  duty  of  the  commissioner  to  inspect  all 
buildings,  and  provides  tor  the  appointment  of 
a   deputy,    with    defined    powers    and    dut' 
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City  Charter,  art.  4,  S  14.  prorides  that  the 
aagistants  of  any  ofiScer  shall  hold  their  position 
during  good  behavior,  unless  otherwise  provided 
by  the  ordinance,  subject  to  removal,  for  cause, 
by  the  mayor,  or  by  the  officer  undor  whom 
they  work,  at  his  pleaaare.  Mun.  Code,  c.  1, 
art.  4,  §  29,  provides  for  a  chief  inspector,  to 
bo  appointed  by  the  commissioner,  and  section 
SO  jn-ovidea  for  six  building  inspectors  at  a 
monthly  salary,  charged  with  the  duty  of  in- 
spoi'ting  all  buildings.  Held,  that  a  buildin; 
inspector,  thouRb  not  subject  to  summary  re- 
moval under  the  provisions  of  Mun.  Code, 
c.  1,  art.  2,  I  12,  that  referring  to  janitors 
and  engineers  aud  employii  of  that  character 
only,  is  an  assistant  to  the  building  commis- 
sioner, and  therefore  subject  to  removal  by 
him,  at  pleasure,  under  Charter,  art.  4,  {  14. 

Appeal  from  St  Louis  circuit  court;  Wm. 
Zachrltz,  Judge. 

Iklandamus  proceedings  by  the  state,  on  the 
relutlon  of  Ferdinand  L  G.  Knlttel,  against 
C  P.  Longfellow.  From  a  Judgment  for  the 
defendant,  the  relator  appeals.    AiSrmed. 

Leverett  Bell,  for  appellant  B.  Schnnr- 
macher  and  Chas.  Claflln  Allen,  for  respond- 
ent 


BLAND,  P.  J.  This  la  a  nandaama  pro- 
ceeding commenced  In  the  circuit  court  of  the 
city  of  St  Louis,  July  17,  1001.  The  materi- 
al avermenis  of  the  petition  are  that  defend- 
ant, as  commissioner  of  public  bnlldlngs  of 
the  city  of  St.  Louis,  appointed  relator  to  the 
cMce  of  building:  Inspector  on  Januarr  5, 
11)00,  for  a  term  of  fotir  years;  that  his  ap- 
pointment was  approred  by  the  mayor  of  said 
city;  tliat  be  executed  hJs  ofiVclal  bond  In  the 
aam  of  $5kO0e  f«r  tlie  CaMkful  diaeliai«e  of 
his  duties  as  sacti  Incpectnr,  which  was  duly 
approved  by  the  mayor  and  dty  council;  8ujd 
that  retailor  thereupoa  -Altered  upon  tbe  dla- 
diarge  of  bis  diitiea  aa  such  Inspector,  and 
conttimed  the  performance  tliereof  until  the 
SI  St  day  of  October.  1900^  after  which  date 
the  defeadant  refused  to  recognize  htm  as  la- 
apector,  or  to  aatign  him  to  doty,  or  to  permit 
him  to  perform  the  f  anctions  of  his  office.  An 
alternative  writ  of  DoandaaiMS  was  Iseued  on 
t^  petition,  t»  wUch  dctendaat  matte  retaia, 
admitting  the  extetenee  of  the  ofBce  of  com- 
lolssloner  of  public  buUdlngs  in  the  city  «£ 
St.  louis,  UDd  that  def  eodasit  was  tbe  Incuaa- 
bent  of  that  office;  pleaded  the  right  of  de- 
fondant  as  building  commissioner  to  remote 
the  relator,  under  tbe  prarisloas  of  certain 
specified  ordlaaaaees  of  the  city,  aed  averred 
flrat  "reiator  was  not  appointed  for  a  term  at 
office,  and  alleging  that  the  IntercBts  oC  tbe 
dty  requined  ib«  relatiar'B  Ttaaovai,  beeaiuae 
the  appropriation  of  public  funds  for  the  de- 
partment of  puMic  buildings  was  Insufficient; 
and  further  alleging  that  the  rela.ter  wsjs  not 
at  any  time  an  affloer  of  tbe  «tty  of  at  Lou4b, 
or  In  posaesAlon  of  an  offlre,  but  was  a  mere 
employe  of  the  city,  and  an  as^sbiot  ot  the 
defendaat,  oad  reDM<vaMe  at  his  pteaanre; 
and,  further,  that  defendant  had  slept  upon 
his  rights  for  a  time  that  should  bar  his  rlglit 
to  a.  judgment  herein."  Tbe  return  waa  de- 
nied by  a  reply.    On  tke  hearing  relator  read 


in  evidence  tbe  appointment  dated  January 
6,  1000,  and  his  duly  approved  official  bond 
for  the  faithful  discharge  of  his  duties  as  in- 
spector In  the  penal  sum  of  fS.OOO,  reciting 
that  he  had  been  appointed  for  a  term  ending 
on  the  first  Tuesday  In  April,  1908.  The  fol- 
lowing letter,  dated  October  31,  1900,  was  also 
given  In  evidence:  "Mr.  Ferdinand  L  6. 
Knlttel,  City— Dear  Sir:  Yon  are  hereby  noti- 
fied that  your  services  as  Inspector  of  build- 
ings win  not  be  required  by  the  dty  of  St 
Louis  after  October  31,  1900,  and  the  nnder- 
signed,  being  of  the  opinion  that  tbe  Interests 
of  the  city  require  it  do  hereby,  under  the 
provisions  of  section  12  of  tbe  Mnniclpal  Oode 
of  St  Louis,  remove  you  from  your  said  em- 
ployment and  position  of  inspector,  snch  re- 
moval to  take  efTect  at  the  time  aforesaid. 
Respectfully,  L.  O.  P.  Stemme,  Deputy  Com- 
missioner of  Public  Bnildinga.  Approved. 
Robt.  E.  McMath,  Prestdent"  Relator  read 
In  evidence  ordinance  No.  20,152,  showing  an 
appropriation  for  the  fiscal  year  ending  April 
8,  1901,  of  $13,900  for  salaries  of  commission- 
er of  public  buildings,  deputy,  inspectors, 
clerk,  and  draftsman  for  said  year.  Of  this 
Buro,  It  was  agreed  l»y  council,  there  was  un- 
ezp€>Bded  November  1,  1900,  $5,0M.89,  on 
February  1,  1901,  f  2,2ia'!'0,  and  on  Mnrcb  1. 
1901,  $958.37.  Relator  also  gave  evidence 
that  immediately  on  his  appointment  and  ap- 
proval of  his  bond,  he  took  the  oath  of  office 
and  entered  upon  the  discharge  of  the  doties 
of  hta  office,  and  performed  the  same  until 
October  31,  190©,  and  tftat  thereafter  he  was 
not  permftted  by  defendant  t»  perform  any 
of  the  duties  of  inspector  of  buildinga,  al- 
tlioagh  be  had  tendered  his  serrlces  to  the  de- 
fendant from  day  to  day;  fiiat  he  had  sued 
the  city  before  a  Justice  of  the  peace  for  his 
salary  of  $10©  per  montib  for  The  months  of 
Norentber  and  December,  1900,  and  tbe 
BFionth  of  Jaanary,  1901,  and  obtained  a  Jiidg- 
n»ent  for  fSOO,  from  wlilcb  the  dty  had  t«kcn 
an  appeal  to  the  St  Lioots  drcalt  court  where 
tlje  canse  was  then  pending.  Relator  also 
read  in  ervldewee  certain  ordlnanees  of  the 
city  of  St.  Lo«1b.  wWch  wffl  be  noticed  fur- 
ther on.  Defeodant  offered  erMenee  that  In 
the  abaencc  «(  Longfellow,  the  defendant  and 
commissioner  of  buildings,  from  the  dtty, 
Stemme,  the  depnty  commissioner,  wrote  and 
caweed  to  be  delivered  the  above  letter  of 
discharge  to  the  relator,  for  the  reason  that 
be  apprehended  that  ■&«  annnal  appropriation 
for  sainrleB  in  the  department  of  public  bnlld- 
lngs would  not  hold  ont  to  the  end  of  the 
fiscal  year  unless  a  reduction  in  the  nuinber 
of  iauHding  inspertors  was  made.  Defendant 
also  read  In  evidence  sections  25  and  2C  of 
tlie  Municipal  Oode,  to  ije  hereafter  noticed, 
and  rested  his  case.  The  court  denied  a  per- 
emptory writ  of  mandamus,  and  entered  Jndg- 
ment  for  defendant,  from  which,  after  tak- 
ing the  necessary  preilmtnary  steps,  rdator 
duly  wi>pealed.  The  relator  was  discharged 
wlttiout  cause  ;  tliat  is,  wlthont  charges  be- 
tng  first  preferred  agahnt  him,  and  witbou* 
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notice  of  snch  charges,  and  without  an  oppor- 
tunity to  be  heard. 

1.  Relator's   (.-ontentlon   Is  that  he  is  an 
appointed  officer  of  the  city  of  St.   Louis, 
within  the  meaning  of  section  43,  art  4,  of 
the  diarter,  and  for  this  reason  can  be  re- 
moved for  cause  only.    An  officer  Is  by  the 
above  section  declared  to  "include  all  per- 
sons holding  any  situation  under  the  city 
government  or  its  departments  with  an  an- 
nual salary  or  for  a  definite  term  of  office." 
The  office  of  Inspector  of  buildings  Is  not 
provided  for  by  the  charter,  but  by  section 
45,  art.  4,  of  that  instrument   the  legisla- 
tive assembly  of  the  city  has  power,  by  ordi- 
nance passed  by  a  two-thirds  vote  of  the 
members  elect  of  each  house,  to  create  any 
office  not  provided  for  by  the  charter  that 
it  may  deem  necessary.     We  must,  there- 
fore, look  to  the  ordinances  of  the  city  of- 
fered in  evidence  in  relation  to  the  building 
department  of  its  municipal  government  to 
ascertain  whether  or  not  the  relator,  by  his 
appointment  as  inspector  of  buildings,  be- 
came an  officer  of  the  city.    The  original 
section  of  the  ordinance  providing  for  In- 
spectors of  buildings  provided  for  "five  In- 
spectors of  buildings  to  be  appointed,  by  the 
commissioner  of  public  buildings,  to  be  ap- 
proved by  the  mayor,  who  shall  be  practical 
builders  and  whose  salaries  shall  be  payable 
in  monthly  instaUments  at  the  rate  of  ^,200 
per  annum   each.     »     »     *     The  first  ap- 
pointments of  inspectors  of  buildings  shall 
be  for  the  term  ending  on  the  first  Tuesday 
in  April,  eighteen  hundred  and  ninety-five, 
and   thenceforward  the  appointments  shall 
be  made  for  the  term  of  four  years."    On 
April  7,  1887,  this  section  was  re-enacted 
withont  changing   the   wording   except  to 
provide  for  six  instead  of  five  Inspectors. 
On  December  23,  1899,  the  above  ordinance 
was  struck  out  and  a  new  section  enacted  In 
Hen  thereof,  which  reads  as  follows:   "There 
shall  be  sbc  inspectors  of  buildings  appoint- 
ed Ijy  the  commisalmier  of  public  buildings, 
to  be  approved  by  the  mayor,  who  shall  be 
practical  builders,  and  whose  salaries  shall 
be    one  hundred   dollars   per  month    each, 
payable  monthly.    Bald  inspectors  shall  give 
bond  to  the  city  of  St.  Louis  for  the  faith- 
ful performance  of  their  duties  in  the  sum 
of  five  thousand  dollars  each,  with  two  good 
and  sufficient  securities,  to  be  approved  by 
the  mayor  and  council.     The  first  appoint- 
ments of  inspectCKV  of  buildings  shall  be  for 
the    term  ending  on  the  first  Tuesday  in 
April,    eighteen    hundred   and   ntnety-flve." 
Tills  ordinance  was  approved  by  the  mayor, 
and  took  effect  on  January  5, 1900,— ten  days 
after  its  passage.    Section  1334  of  the  Mu- 
nicipal Code  provides  that,  "The  tenure  of 
any  office,  or  accoantabllity  of  any  officer  of 
the  city,  shall  not  be  affected  by  the  repeal 
of   any  ordinance,  clause  or  provision,  un- 
less  it  be  otherwise  expressly  provided  In 
tlie  repealing  ordinance."    The  ordinance  of 
December  23,  1888,  was  operative  when  re- 


spondent received  his  appointment,  and  was 
the  only  ordinance  of  the  city  authorizing 
his  appointment  He  therefore  held  bis 
position  by  virtue  of  this  ordinance  and  his 
appointment  thereunder.  The  ordinance 
provides  tor  neither  an  annual  salary  nor 
for  a  definite  term.  An  appointee  under 
this  ordinance  would  not,  therefore,  be  a 
city  officer  unless  the  provisions  of  the  for- 
mer ordinance  as  to  salary  and  term  were 
preserved  and  continued  In  force  by  section 
1334,  supra.  It  is  difficult  to  understand 
just  what  is  meant  by  this  section,  in  re- 
gard to  tenure  of  office,  but  we  apprehend 
tliat  the  purpose  of  the  ordinance  was  to 
prevent  the  repeal  of  the  term  of  an  office 
created  by  one  ordinance  by  repealing  or 
amending  another  oi-dlnance,  the  effect  of 
which  would  be,  by  implication,  or  by  fair 
construction,  to  affect  the  term  of  the  office 
created  by  the  other  ordinance,  but  not  men- 
tioned or  referred  to  by  the  amendatory  or 
repealing  ordinance,  and  not  that  an  ordi- 
nance creating  an  office  could  not  be  amend- 
ed so  as  to  eliminate  the  feature  creating 
the  office,  without  expressly  declaring  that 
to  be  the  purpose  and  aim  of  the  amend- 
ment, or  that  an  ordinance,  as  was  the  case 
in  this  instance,  creating  an  office,  could  not 
be  repealed  and  a  new  one  enacted  In  lien 
of  it  leaving  out  the  clause  creating  the  of- 
fice. If  such  was  the  purpose,  the  ordinance 
Is  an  unwarranted  abridgment  upon  the 
freedom  of  the  municipal  assembly  to  legis- 
late in  the  mfanner  and  under  the  rules 
which  govern  the  procedure  of  legislative 
bodies.  We  conclude  that  the  relator  was 
not  an  officer  of  the  city  of  St  Louts. 

2.  It  is  next  contended  that  admitting 
respondent  was  not  an  officer  of  the  city, 
he  could  not  be  removed  In  a  summary 
manner.  In  support  of  this  contention  re- 
lator Introduced  in  evidence,  and  relies  on, 
articles  2,  4,  c.  1,  «^  the  Municipal  Code. 
Article  2  provides  for  the  appointment  of  a 
commissioner  of  public  buildings,  prescribes 
his  duties,  etc.  Section  10  of  the  article 
authorized  him'  to  appoint  Janitors  for  cer- 
tain public  buildings,  and  snch  other  assist- 
ants, not  to  exceed  nine  for  the  city  hall, 
five  for  the  court  bouse,  and  six  for  the 
four  courts,  as  may  be  necessary,  and  one 
night  watchman  for  each  of  said  buildings. 
Section  11  gives  him  power  to  appoint  all 
engineers  for  the  management  of  station- 
ary boilers  In  public  buildings  and  Institu- 
tions of  the  city,  except  snch  as  are  under 
the  control  of  certain  boards.  All  of  these 
appointees  are  subject  to  the  approval  of 
the  mayor  and  the  president  of  the  board  of 
public  improvements.  Janitors  and  night 
watchmen  are  required  to  give  bond  to  the 
city  for  the  faithful  discharge  of  their  du- 
ties. The  salary  of  a  Janitor  is  fixed  at 
$S40  per  annum,  payable  monthly,  and  the 
salary  of  night  watclimen  at  ?600  each  per 
annum,  payable  monthly.  Tbe  engineers* 
compensation  Is  by  the  month.     Article  4 
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of  the  chapter  contains  over  200  sections. 
Among  them  Is  a  section  making  It  the  du- 
ty of  the  commissioner  to  Inspect  all  build- 
ings. Provision  Is  mode  for  the  appoint- 
ment of  a  deputy  commissioner,  whose  pow- 
ers and  duties  are  defined.  Section  30  of 
this  article  Is  ordinance  No.  19,908,  of  De- 
cember 23,  1809,  supra.  Section  12,  art.  2, 
of  the  chapter  reads  as  follows:  "All  ap- 
pointments of  Janitors,  engineers  or  other 
persons  by  the  commissioner  of  public  build- 
ings shall  be  subject  to  the  approval  of  the 
mayor  and  president  of  the  board  of  pub- 
lic Improvements,  and  may  be  removed  by 
the  mayor  for  cause,  or  by  the  commission- 
er and  president  of  the  board  of  public  im- 
provements whenever  the  Interests  of  the 
city  require  It,  but  nothing  herein  contain- 
ed shall  be  so  construed  as  to  mean  that  the 
Janitors  shall  not  personally  perform  their 
full  share  of  the  duty  of  Iveeping  said  build- 
ings clean  and  In  good  condition."  Section 
14,  art.  4,  of  the  city's  charter,  provides  that, 
*°The  assistants  of  any  officer  shall  hold 
their  position  during  good  behavior  unless 
otherwise  provided  by  ordinance,  but  may 
be  removed  for  cause  by  the  mayor,  or  by 
the  officer  under  whom  they  work,  at  his 
pleasure."  The  defendant  relies  upon  the 
above  ordinance  and  provisions  of  the  char- 
ter, as  conferring  on  him  power  to  remove 
the  respondent  without  cause.  We  do  not 
think  the  ordinance  affords  the  authority 
claimed  by  defendant  The  phrase  "or  oth- 
er persons"  following  the  mention  of  Jani- 
tors and  engineers  In  the  second  line  of  the 
section  has  reference  to  employes  In  the 
same  class  of  employment,  such  as  assist- 
ant Janitors  and  engineers,  and  cannot  be 
construed  to  Include  employes  not  thereto- 
fore mentioned  In  the  section  or  article,  and 
whose  employment  is  altogether  of  a  differ- 
ent character,  and  whose  duties  are  entire- 
ly dissimilar.  Building  inspectors  are  not 
ejusdem  generis  with  Janitors,  and  hence 
do  not  come  within  the  purview  of  this 
section  of  the  ordinance.  City  of  St.  Louis 
v.  Laughlln,  49  Mo.  509;  Ex  parte  Neet, 
157  Mo.  527,  57  S.  W.  1025.  80  Am.  St. 
Rep.  638.  Section  14,  supra,  of  the  charter 
authorizes  the  defendant  to  remove  respond- 
ent If  he  was  an  assistant  working  imder 
the  respondent  within  the  meaning  of  this 
section.  Section  24,  art  4,  c.  1,  of  the  Mu- 
nicipal Code  transfers  the  duty  of  Inspect- 
ing buildings  from  the  chief  of  the  fire  de- 
partment to  the  commissioner  of  public 
buildings.  Section  29  of  the  article  pro- 
vides for  one  chief  inspector,  to  be  appoint- 
ed by  the  commissioner,  to  be  approved  by 
the  mayor,  at  a  salary  of  $125  per  month. 
The  next  section  (30)  provides  for  six  In- 
spectors of  buildings  at  a  salary  of  $100  per 
month.  The  duty  to  be  performed  by  these 
Inspectors  is  one  of  the  duties  imposed  by 
ordinance  on  the  commissioner,  to  wit  to 
Inspect  all  buildings.  They  are,  therefore, 
assistants  of  the  commissioner,  doing  work 


under  him  as  bis  suboi-dlnates,  and  subject 
to  removal  at  his  pleasure,  under  the  pro- 
visions of  section  14,  supra,  of  the  charter. 
The  Judgment  Is  therefore  affirmed. 

BARCI^AY  and  OOODE,  JJ^  concur. 


KROXCK  V.  STORM  et  aV 

(Court  of  Appeals  of  St.  Louis,  Mo.    March  IS, 

1902.) 

GARNISHMENT— FAILURE  TO  EXHIBIT  INTER- 
ROGATORIES—DISCHARGE OP  GARNISHEES- 
MOTION  TO  BET  ASIDE  ORDER— AFFIDAVITS. 
On  a  motion  to  set  aside  an  order  dischar- 
ging guriiislieps  because  no  interrogatories  had 
been  exhibited  to  them,  plaiutiff  submitted  an 
afBdarit  that  he  had  submitted  interrogatories, 
which  had  been  answered  and  given  him,  and 
tliat  he  had  delivered  the  same  to  the  circuit 
clerk,  and  that,  though  not  filed,  they  were 
among  the  papers  in  the  attachment  suit  when 
the  case  was  tried.  The  clerk  made  affldarit 
that  no  interrogatories  or  answers  were  left 
with  him.  and  another  made  affidavit  that  to 
his  knowledge  no  interroBatories  or  answers 
were  among  the  papers  in  the  attachment  salt 
or  filed  thei'ein.  or  in  the  garnishment  pro- 
ceeding. Held,  that  it  was  not  error  to  overrule 
the  motion. 

Appeal  from  St  Louis  circuit  court:  W. 
B.  Douglas,  Judge. 

Action  by  H.  S.  Kronck  against  Cather- 
ine StlUman,  Storm  &  Parish,  gamlsbees. 
From  a  Judgment  refusing  to  set  aside  an 
order  discharging  the  garnishees,  plaintiff 
appeals.    Affirmed. 

Kronck  &  Loevy,  for  appellant  C.  H. 
Kmm,  for  respondents. 

GOODEs  J.  We  are  asked  to  review  on 
this  appeal  the  action  of  the  circuit  court 
in  the  cause  above  entitled  in  refusing  to  set 
aside  Its  order  discharging  the  garnishees 
and  reinstate  the  garnishment  proceeding, 
on  the  ground  that  said  court  harshly  and 
unjustly  exercised  its  discretion  In  the  mat- 
ter. 

Appellant  Kronck,  instituted  an  attach- 
ment action  against  Catherine  StUlmam  In 
August  1900,  and  had  the  firm  of  Storm  & 
Parish  garnished,  the  writ  being  returnable 
to  the  October  term.  At  the  March  term, 
1001,  of  the  circuit  court  said  garnishees 
filed  a  motion  to  be  discharged,  because  no 
Interrogatories  had  been  exhibited  by  the 
plaintiff  in  the  attachment  case,  and  this 
motion  was  sustained.  Kronck  afterwards 
moved  to  set  aside  that  ruling,  and  in  sup- 
port of  his  motion  submitted  his  own  affi- 
davit In  which  he  stated  that  on  or  about 
the  7th  day  of  March,  1901,  he  had  present- 
ed interrogatories  to  the  garnishees;  that 
they  answered  them-,  subscribed  the  answer, 
delivered  it  and  the  Interrogatories  to 
Kronck  to  be  filed;  that  he  (Kronck)  deliv- 
ered them  to  the  circuit  clerk,  and  that  the 
same  were  among  the  files  in  the  attach- 
ment case  when  It  was  tried,  but  were  nev- 
er filed.  In  opposition  to  the  motion,  the 
atUdavits  of  Chester  H.  Kmm  and  Senry 
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Baer,  the  clerk  of  the  conrt,  were  filed. 
Krum  swore  that  to  his  personal  knowl- 
edge no  such  Interrogatories  and  answers 
were  placed  among  the  papers  In  the  at- 
tachment suit  nor  filed  therein,  or  In  the 
garnishment  proceeding,  and  Baer  swore 
that  Kronck  never  left  any  interrogatories 
or  the  answers  thereto  with  him  to  be  filed 
or  otherwise  disposed  of.  These  are  the 
only  affidavits  contained  or  called  for  in  the 
bill  of  exceptions,  although  it  seems  E^ronck 
submitted  another  one  afterwards.  The  cir- 
cuit court  ovemiled  the  motion  to  reinstate 
the  garnishment  on  the  3d  day  of  April,  and 
plaintiff  excepted.  On  the  Slst  day  of  May, 
he  filed  another  motion  to  have  the  order 
overruling  his  first  motion  set  aside,  but 
that  second  motion  is  not  called  for  in  the 
bill  of  exceptions,  nor  was  any  exception 
saved  to  the  ruling  of  the  court  on  it,  so 
far  as  the  record  shows.  In  view  of  the  af- 
fidavits which  were  before  the  circuit  court, 
it  is  out  of  the  question  for  us  to  say  it  act- 
ed unjudicially  or  unjustly  in  overruling  ap- 
pellant's motion  to  reinstate  the  garnish- 
ment proceeding.  The  clerk  swore  positive- 
ly DO  interrogatories  or  answers  had  ever 
been  delivered  to  him  by  Kronck.  The  state- 
ment of  that  ofl3cer  was  corroborated  by 
Judge  Krum's  affidavit.  The  court  doubt- 
less believed  those  affidavits,  and  for  that 
reason  refused  the  application  to  reinstate. 
The  Judgment  is  affirmed. 

BLAND,  P.  J.,  concurs.     BARCLAY,  J., 
not  sitting. 


McCLOSKBY  r.  McOLOSKEY. 

(Oonrt  of  Appeals  of  St.  Louis,  Mo.    March  18, 

1902.) 

DITORCBD  HTSBAND-LIABILITY  FOR  MAINTE- 

NANCB  OP  CHILDREN— BVIDENCB 

—INSTRUCTIONS. 

1.  On  an  issue  whether  a  wife  preyeuted  her 
husband  from  enjoying  the  society  of  their  chil- 
dren, he  testified  that  he  did  not  know  why 
they  avoided  him,  "except  by  the  advice  of 
their  mother  aud  attorney."  The  wife,  chil- 
dren, and  a  servant  testified  that  the  wife  did 
not  keep  the  children  away  from  the  husband, 
but  that  they  were  afraid  of  him.  Held  iusnfB- 
cient  to  show  that  the  wife  withheld  the  cus- 
tody and  society  of  the  children  from  the  hus- 
band. 

2.  A  divorced  father  is  liable  to  his  former 
wife  for  expenses  incurred  by  her  in  the  sup- 
port of  their  minor  children,  though  denied 
their  custody  by  her,  he  having  an  ample  rem- 
edy to  acquire  their  custody  if  entitled  thereto. 

3.  A  charge  that  the  husband  could  not  be 
liable  to  the  wife  for  such  expenses,  unless  in- 
curred after  the  husbaud's  neglect  or  refusal 
to  suitably  maintain  the  children  on  demand 
being  made  on  him,  was  properly  refused,  where 
the  evidence  showed  conclusively  that  be  did 
refuse  absolutely  to  support  the  older  children, 
aud  conditionally  the  younger  ones,  and  the 
c-(^iirlition  was  one  which  he  nad  no  legal  right 
to  impose. 

Appeal  from  St.  Louis  cii-cnit  court;  W.  B, 
Donglns,  Judge. 

Action  by  Nellie  McCloskey  against  John 
McCloskey.  Judgment  for  plaintiff,  and  de- 
fendaat  appeals.    Affirmed. 


John  M.  Holmes,  for  appellant  Campbell 
&  Thompson,  for  respondent. 

GOODH,  J,  Prior  to  January,  1898,  ap- 
pellant and  respondent  were  husband  aud 
wife,  residing  in  the  city  of  St.  Louis,  Mo., 
with  their  six  children,  of  various  ages, 
though  all  of  them  were  minors  during  the 
period  embraced  by  the  account  for  which 
the  respondent  sued.  The  parties  were  mar- 
ried in  1877,  but  ceased  to  live  together 
some  time  before  1896,  in  February  of  which 
year  John  McCloskey  Instituted  a  divorce 
suit  against  his  wife,  who  filed  a  cross  bill 
asking  for  alimony  pendente  lite  and  for  a 
decree  for  the  maintenance  of  the  ciiildren. 
That  case  was  in  this  court,  and  Is  reiwrtcd 
in  68  Mo.  App.  190,  but  it  is  In  no  way  ma- 
terial to  the  determination  of  the  present 
one,  as  no  point  about  It  is  made  by  either 
pai-ty.  SuflSce  to  say,  both  the  bill  and 
cross  bill  were  dismissed  in  May,  1897.  The 
husband  and  wife  lived  in  the  same  house 
in  St.  Louis,  but  in  a  state  of  total  estrange- 
ment, until  December  11,  1896,  when  the 
appellant  left  the  house  and  state,  repairing 
afterwards  to  North  Dakota,  where  he  ob- 
tained a  Dakota  divorce,  based  on  con.struc- 
tive  service.  In  January,  1898.  He  stated  In 
bis  brief  that  the  decree  in  the  Dakota  case 
awarded  him  the  custody  of  his  children, 
but  the  decree  is  not  contained  In  the  rec- 
ord, nor  any  evidence  to  show  that  it  did 
more  than  grant  him  a  divorce.  This  ac- 
tion was  instituted  on  the  18th  day  of  May, 
1900,  by  Nellie  McCloskey,  the  divorced 
wife  of  John  McCloskey,  to  recover  from 
him  the  necessary  expense  of  boarding, 
clothing,  and  otherwise  providing  for  their 
six  children,  who  had  remained  all  the  time 
with  their  mother  from  December  11,  189«, 
when  McCloskey  left  home,  to  the  1st  day 
of  May,  1900,  less  the  wages  earned  by  the 
three  older  children,  which  she  allows  as 
a  credit  on  the  account  The  circuit  court 
rendered  Judgment  in  her  favor,  from  which 
Judgment  the  present  appeal  was  taken. 

There  is  a  point  made  (but  very  little.  If 
any,  confilct  in  the  evidence)  concerning 
whether  Mra.  McCloskey  prevented  her  hus- 
band from  enjoying  the  society  of  his  chil- 
dren and  participating  in  the  care  of  them 
prior  to  the  time  he  left  home,  or  whether 
the  children  were  terrified  by  him  so  that 
they  shunned  him.  He  gives  one  version 
of  this  matter,  and  she  and  the  children  an- 
other, and  his  version  Is  principally,  if  not 
wholly,  his  opinion.  Instead  of  facts.  What 
is  conceded  is  that  he  left  home  December 
11,  1896,  went  to  Dakota,  and  thereafter 
procured  the  divorce  as  stated,  and  that  he 
took  none  of  the  children  with  him,  nor 
asked  to  do  so.  He  says  himself  he  saw 
all  of  them  the  day  he  left  told  them  the 
way  he  and  their  mother  were  living  was 
setting  them  a  bad  example,  and  he  would 
stay  away  until  the  trouble  was  over.  It  is 
also  admitted  the  mother  supported  the  chil- 
dren from  that  time  on,  and  that  the  ac- 
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count  filed  b;  her  was  reasonable  and  acca- 
rate.  Appellant  plants  liimself  sqtiarely  on 
the  proposition  of  law  that  he  ts  not  an- 
swerable to  his  wife  for  the  espense  she 
was  put  to  in  supporting  his  children  if  he 
was  denied  their  custody  and  society,  he 
contending  that  he  was  always  willing  to 
support  them  after  he  left  home  If  they 
would  come  to  him,  in  which  contention  the 
evidence  does  not  bear  him  out,  as  will  be 
immediately  seen. 

The  following  correspondence  passed  be- 
tween the  appellant  and  his  wife's  attorney 
subsequent  to  the  dismissal  of  the  first  di- 
vorce suit: 

"St.  Tx)uis,  May  18,  1897.  John  McClos- 
key,  Esq.,  1211  Pine  Street,  City— Dear  Sir: 
I  write  on  behalf  of  your  wife  and  smaller 
children  to  l^now  if  you  desire  to  make  ar- 
rangements for  their  support  in  the  shape 
of  a  weekly  or  monthly  allowance,  or  in  any 
other  way  that  may  be  agreeable  to  yon 
and  your  wife.  Unless  some  arrangement 
is  made,  I  shall  have  to  institute  a  suit  on 
their  behalf  for  maintenance.  Not  desir- 
ing to  put  you  to  extra  expense  of  court 
costs  (your  late  experience  probably  having 
acquainted  you  with  what  they  amount  to) 
unless  it  is  absolutely  necessary,  I  write  to 
suggest  that  the  matter  be  adjusted  out  of 
the  court  As  ttils  Is  the  last  week  for  filing 
suits  to  the  June  term  of  court,  I  ask  an 
immediate  reply.  Very  respectfully,  Virgil 
Rule." 

"Virgil  Kule— Sir:  Replying  to  ypur  com- 
munication, I  am  ready,  upon  delivery  Into 
my  custody  of  my  children  Nellie,  Mary, 
and  Clarence,  to  support  and  maintain  them 
according  to  my  condition  in  life.  Aa  to 
the  others,  I  recognize  no  liability.  John  Mc- 
Closkey." 

Appellant  further  testified  that  he  want- 
ed the  three  younger  children,  but  did  not 
want  the  three  older  ones,  and  never  made 
any  request  for  them.  The  younger  chil- 
dren were  eleven,  seven,  and  four  years  of 
age  at  the  time  this  action  was  Instituted, 
so  that  they  must  have  been  very  young 
when  the  appellant  left  home;  in  fact,  the 
youngest  was  but  a  few  months  old. 

Assignments  of  error  are  based  on  the  re- 
fusal of  the  declarations  of  law  requested 
by  appellant,  and  the  following  will  show 
his  theory  of  the  case:  "The  court  declares 
the  law  to  be  that  a  father,  while  charged 
with  the  obligation  of  supporting  his  chil- 
dren, is  also  entitled  to  the  enjoyment  of 
their  society  and  companionship  and  as- 
Bist.ance;  and  should  the  court,  sitting  as  a 
Jwy.  be  satisfied  from  the  evidence  that  the 
defendant  was,  during  the  times  mentioned 
in  the  petition  of  plaintiff,  nblo  and  willing 
to  support  his  children  in  s.nld  petition  men- 
tioned, or  any  of  them,  on  condition  that 
he  should  enjoy  their  custody,  society,  com- 
panionship, and  assistance,  and  further  find 
that  the  custody,  society,  companionship, 
and  assistance  of  any  of  snid  children  was 
withheld  from  him  by  plaintiff,  then  plain- 


tiff cannot  recover  In  tbSa  action  for  any 
amounts  which  she  may  hare  expended  in 
'the  support  and  maintenance  of  such  chil- 
dren whose  custody  and  society  was  by  her 
withheld  from  defendant"  "The  court  de- 
clares the  law  to  be  that  though  the  fact 
that  plaintiff  furnished  to  the  children  of 
the  plaintiff  and  defendant  the  maintenance 
set  forth  in  the  petition  is  not  in  dispute 
under  the  pleadings  in  'this  case,  yet  the 
plaintiff  cannot  recover  from  the  defend- 
ant the  cost  of  such  maintenance  fumished 
her  said  children,  while  living  with  her  sep- 
arate and  apart  from  defendant  unless  she 
has  established  to  the  satisfaction  of  the 
court  sitting  as  a  Jury,  by  a  preponderance 
of  evidence,  that  such  maintenance  was  fur- 
nished by  her  only  after  the  neglect  or  re- 
fusal of  the  defendant  to  suitably  maintaia 
such  children,  upon  demand,  being  made 
upon  him  for  such  maintenance." 

Aa  to  the  three  older  children.  It  U  at 
once  apparent  that  appellant  cannot  Justly 
complain  of  the  lower  court's  refusal  to  ac- 
cept his  theory  that  he  was  deprived  of 
their  custody  and  companionship,  and  boice 
is  not  responsible  for  their  support;  for  he 
distinctly  and  unequivocally  swore  he  never 
asked  for  those  children  and  did  not  want 
them.  Moreover,  his  answer  to  the  letter 
addressed  to  him  by  respondent's  attorney 
stated  positively  that  he  recognized  no  lia- 
bility for  their  support,  and  he  confirmed 
that  statement  by  his  testimony  on  the 
stand,  during  which  he  said  they  were  oM 
enough  to  take  care  of  themselves,  or,  at 
least,  earn  wages.  They  did  earn  wages, 
and  appellant  was  given  credit  for  those 
earnings  in  the  account  sued  on,  which  Is 
admitted  to  be  reasonable.  The  wages 
earned,  however,  were  not  sufficient  to  sup- 
port them,  nor  is  it  shown  that  they  could 
have  earned  more  by  reasonable  diligencp. 

The  children  for  whom,  pisslbly,  he  made 
a  request  (although  is  was  only  Inferen- 
tlally  made,  if  at  all),  to  wit  Nellie.  May, 
and  Clarence,  w«e  at  that  time  aged  eight 
four,  and  one  year,  respectively,  and  the 
two  older  were  girls.  It  was  plainly  out 
of  the  question  for  the  infant  to  be  surren- 
dered by  its  mother,  as  such  a  course  would 
have  imperiled  its  life,  and  It  was  unrea- 
sonable to  ask  the  custody  of  the  two  little 
girls,  who  must  have  needed  a  mother's 
care.  However,  with  those  matters  we  are 
not  materially  concerned  In  this  proceeding. 

The  undisputed  evidence  shows  the  appel- 
lant furnished  nothing  for  the  support  of 
his  children  after  the  dismissal  of  the  St. 
IvOuIr  divorce  suit  in  Ma.v,  1897,  and  the 
question  is  whether  he  Is  answerable  to  his 
wife  for  what  she  paid  out  for  their  neces- 
sary support  in  excess  of  their  earnings.  It 
ought  to  be  remarked,  in  this  connection, 
that  there  was  practically  no  evidence  to 
show  she  Influenced  the  children  to  avoid 
their  father.  That  was  only  an  inference 
of  his,  as  appears  from  the  following  testi- 
mony given  by  himself:    "Q.  Why  did  these 
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cliiidren  «>-oid  y«a1  A.  I  cannot  tell  the 
reason,  except  by  the  advice  of  tlieir  motber 
and  attorney.  I  cuuMt  tell  joa.  Q.  You 
do  not  know  the  reason?  A.  I  cannot  telL" 
Mrs.  McCIoakey,  the  children,  and  a  serv- 
ant who  lived  in  the  Ounlly  testified  the 
mother  did  not  keep  the  children  away 
from  him,  but  that  they  were  afraid  of  bhn; 
and  he  testified  that  he  saw  them  In  the 
lialls  of  their  houae.  The  evidence  as  to 
who  is  to  blame  for  the  unhappy  estrange- 
ment bet^veen  the  motber  and  father  is  con- 
tnidictory,  but  the  weight  of  It  favors  the 
former. 

It  may  be  conceded  thers  is  a  conflict 
among  the  autiK>rlties  as  to  whether  a  fa* 
tber  of  minor  children,  who  remains  wltb 
their  mother  after  a  decree  of  divorce,  is 
liable  to  the  motber  for  the  expense  of  their 
support.  Two  lines  of  caaes  are  found  in 
the  books,  one  denyli^  his  liability  prin* 
cipally  on  the  theory  that  no  liability  ex- 
ists on  the  part  of  a  father  for  necessaries 
furnished  to  his  minor  children  by  any  one 
in  the  absence  of  a  contract,  express  or  inr- 
plied,  and  that  la  such  instances,  if  the 
children  voluntarily  remain  wltb  their  moth- 
er, or  their  custody  is  awarded  to  tb«  moth- 
er, and  the  father  desires  to  have  tbem  with 
htm,  an  implied  contract  cannot  be  raised 
against  him  to  pay  for  their  rearing.  In- 
cidentally, toe,  the  argument  Is  advanced 
that  the  father  Is  primarily  entitled  to  th« 
labor,  earnings,  and  companionatalp  of  bis 
children  in  consideration  of  bis  providing 
for  them.  Foss  v.  Hartwell,  166  Mass.  06, 
40  N.  B.  411.  37  L.  R.  A.  580,  60  Am.  Bt 
«ep.  3G6;  Fitier  v.  FItler,  33  Pa.  50:  Baiv- 
sey  v.  Ramsey,  121  Ind.  215,  23  N.  B.  m,  6 
I..  R.  A.  082;  Baldwin  v.  Foster.  138  Mass. 
440;  Fulton  v.  Fulton,  52  Ohio  St.  229,  ."» 
N.  E.  720,  29  L.  R.  A.  678,  40  Am.  Bt  Rep. 
720.  There  are  other  decisions  which  bold 
the  father  responsible  In  such  circumstan- 
ces, founding  Oia  rule  on  bis  natural  and 
l^al  obligation  to  take  care  of  lUs  children, 
who  lose  none  of  their  claims  on  him  by  rea- 
son of  the  separation  or  divorce  between 
their  parents.  In  those  cases  his  primary 
right  to  the  custody  of  the  children  is  rec- 
ognized: but  it  Is  considered  that  be  may 
assert  this  right  in  the  courts,  and  if  he 
shows  himself  a  proper  person  to  have  their 
custody,  and  it  would  consist  with  the  chil- 
dren's welfare,  be  will  obtain  it  But  the 
mere  fact  that  the  children  stay  with  the 
motber,  either  voluntarily  or  by  decree  of 
court.  Is  deemed  iusufflcient  to  exonerate  the 
father  from  his  duty  to  provide  for  tbem. 
Stanton  v.  Willson,  8  Day,  37,  8  Am.  Dec. 
2X>;  Pretzinger  v.  Pretzlnger,  45  Ohio  St 
4.'>2.  15  N.  E.  471.  4  Am.  St  Rep.  642;  Plas- 
ter V.  Plaster.  47  111.  200;  McOoon  ▼.  ItvIm, 
1  Pin.  526,  44  Am.  Dec.  400;  Thomas  v. 
Thomas.  41  WU.  229:  QiH  v.  Read,  5  R.  I. 
34.*},  73  Am.  Dec.  73;  Cowls  v.  Cowls,  8  111. 
435.  44  Am.  Dec.  708:  Buokmlnstcr  v.  Bock- 
minster.  38  Vt  248,  88  Am.  Dec.  (!.->2:  Dol- 
lott  T.  Dolloff,  87  N.  H.  512,  88  AtL  10;  ZIl- 


ley  V.  Donwiddie,  OS  Wis.  428.  74  N.  W. 
126,  40  L.  R.  A.  570,  67  Am.  St  Rep.  820: 
Oilley  V.  Gilley,  79  Me.  202,  »  AtL  623,  1  Am. 
St  Rep.  S07;  Holt  v.  Holt  «2  Ark.  496; 
Conrtright  v.  Conrtright  40  Mich.  633. 

The  proposition  has  been  passed  on  in 
cases  in  this  state  which  are  directly  In 
point  and  the  rule  laid  down  that  the  fa- 
ther renotins  liable  to  the  mother  for  such 
necessary  dlsborsements  made  by  her  in 
behalf  of  the  minor  children  after  a  decree 
of  divorce,  thus  placing  the  law  in  this 
state  in  barm<my  with  the  law  in  the  juris- 
dictions where  the  eases  last  atwve  cited 
arose.  Chester  v.  Chester,  17  M&  App.  657; 
Rankin  v.  Rankin,  83  ISa.  App.  335.  "In 
case  of  a  divorce  In  which  the  custody  of 
the  children  is  awarded  to  the  wife,  and 
providOQ  is  not  made  for  their  snpport  out 
of  the  property  of  the  bnabaxkd,  lie  still  re- 
mains UaMe  tor  their  support"  said  the  su- 
preme court  of  Missouri  tn  Biffle  r.  Pul- 
lam,  114  Mo.  50,  21  S.  W.  460. 

In  Rankin  v.  Rankin,  snpra,  this  court 
said  In  discnsMing  a  case  identical  with  this 
one:  "The  money  thns  expended  by  her 
for  a  duty  which  be  (the  hnsbaad)  primarily 
owed  was  Just  as  legal  a  charge  against  lilm 
as  if  it  bad  been  contributed  by  a  total 
stranger,  tor  after  tbe  obtcsition  of  the 
divorce  tint  was  tbe  legal  status  wtaich  she 
occupied  towards  the  defendant  If  a  third 
party  had  supplied  the  ehUdren  at  defend- 
ant wltb  tut  aecessartes,  a  reeovery  might 
have  been  bad  to  that  extent  wltboat  prov- 
ing any  fvorfher  agrewment  tbsn  tliat  Im- 
plied by  law  for  the  fuiflllHeme  of  tbe  fa- 
ther's duty  to  the  child;  hence  in  this  case 
there  was  no  necessity  for  alleging  or  prov- 
ing that  the  money  furnished  by  the  plaln- 
tllf  was  in  accordance  with  an  express 
agreement  with  the  defendant." 

In  that  case,  as  here,  tbe  husband  bad 
abaadioiied  bis  wife,  gone  to  Texas,  and 
there  procured  a  divorce;  so  the  matter  Is 
no  longer  open,  unless  we  see  lit  to  revise 
the  doctrine  declared  In  that  case.  But  we 
feel  no  inclination  that  way.  We  regard 
the  rule  therein  recognized  as  tbe  better 
and  wiser  one,  and  are  unable  to  see  any 
sound  objection  to  it,— imable  to  see  why  a 
father  should  not  support  his  helpless  off- 
spring because  be  is  no  longer  married  to 
or  living  wltb  their  motber.  If  he  is  enti- 
tled to  their  custody,  which  la  denied  him, 
be  has  an  ample  remedy  to  enforce  his 
right  If  he  is  a  deserving  person,  and  tbe 
denial  affords  no  Jiistiflcation  for  bis  re- 
nouncing his  paramount  duty  to  protect 
them  from  want  This  duty  he  has  no  right 
to  shift  onto  tbe  mother,  often  and  almost 
always  much  less  able  to  cope  with  the 
WOTld  and  earn  money  than  be  is.  Let  him 
look  to  the  legal  remedy  and  invoke  the 
courts  regarding  their  society  and  custndy, 
not  selflsbiy  refuse  to  {Hx>vidc  them  with 
the  necessaries  of  life. 

We  know  of  no  principle  of  law  by  which 
appellant  was  exonerated  from  tbe  obllga- 
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Hon  to  snpport  his  children  prior  to  the  time 
he  obtained  the  divorce;  that  is,  from  the 
date  the  demand  was  made  on  him  in  May, 
1897.  at  which  time  he  ceased  to  furnish 
them'  at  all,  to  January,  1888.  He  volunta- 
rlly  deserted  both  home  and  children,  leav- 
ing them  to  get  along  as  best  they  could; 
that  is,  to  be  taken  care  of  by  their  mother 
or  starve.  In  acting  thus  he  ignored  his 
undoubted  obligation  to  support  them,  and 
must  answra:  for  what  the  mother  was  com- 
pelled to  disburse  to  preserve  them  from 
want.  The  circuit  court  committed  no  er- 
■ror  in  refusing  the  first  declaration  of  law 
above  cited,  for  two  reasons:  First,  there 
Is  no  substantial  evidence  that  plaintiff 
withheld  the  custody  and  society  of  his 
children  from  him;  and,  second.  It  is  not 
tte  law  in  this  state  that  he  was  excused 
from  supporting  them  If  she  did. 

As  to  the  second  declaration  of  law,  the 
evidence  Is  conclusive  that  the  defendant 
did  refuse  to  provide  tot  his  children,— re- 
fused absolutely  as  to  the  three  older  ones, 
and  conditionally  as  to  the  three  younger, 
and  the  condition  he  imposed  was  one  he 
had  no  right  to  impose,  for  the  reason  that 
the  courts  are  open  to  him  to  obtain  their 
custody  If  entitled  to  it,  as  heretofore  stat- 
ed. The  same  reasoning  and  remarlcs  are 
pertinent  to  the  other  declarations  of  law 
requested  by  the  appellant.  Each  of  them 
either  enunciated  a  doctrine  not  recognized 
In  this  Jurisdiction  or  was  unsupported  by 
the  testimony. 

Finding  no  error  In  the  trial,  the  Judg- 
ment is  afllrmed. 

BLAND,  P.  J.,  and  BAROLAY,  J.,  concur. 


STATE  V,  TATIiOR. 

(Ooort  of  Appeals  of  St.  lioois.  Mo.    Mardi  18, 

1902.) 

PROSECUTING  ATTORNEY  —  DRTJNKENNBSS  IN 
OFFICE— SPECIAL  PROSECUTING  ATTORNEY 
—APPOINTMENT— FILING  INFORMATION— AP- 
PEAL—REVIEW— CONFLICTING    EVIDENCE. 

1.  Though  the  evidence  may  be  conflictiug,  if 
there  is  substautial  evidence  to  support  a  con- 
viction the  verdict  will  not  be  disturbed  on 
appeal. 

2.  Under  Rev.  St.  1899,  |  4055,  authorizing 
the  court  having  jurisdiction  of  a  cause  to  ap- 
point some  other  attorney  to  prosecute  if  the 
prosecuting  attorney  be  iuterested,  wbere  affi- 
davit was  filed,  charging  a  prosecuting  attorney 
with  drunkenness  in  office,  the  court  properly 
appointed  an  attorney  as  a  special  prosecuting 
officer  to  prepare  and  sign  an  iuformatiou 
against  him  tbcrelor. 

3.  Kev.  St.  1899,  f  2334,  makes  it  a  misde- 
meanor in  office  for  a  pablic  officer  to  be  "in- 
toxicated while  in  the  performance  of  any 
official  act  or  duty,"  or  to  "become  so  intox- 
icated as  to  be  incapacitated  to  perform  any 
official  act  or  duty  at  the  time  and  in  the  man- 
ner required  of  him  in  the  discharge  of  the 
duties  of  his  office."  Held,  that  the  degree  of 
intoxication  necessary  to  constitute  the  offense 
nnder  the  first  clause  was  for  the  jury,  and  the 
court,  in  a  prosecution  therpun<ler  for  being  in- 
toxicated wheu  in  the  performance  of  an  offi- 
cial duty,  properly  instructed  the  jury  to  con- 
vict if  defendant  was  "intoxicated,"  without 


adding,  "so  as  to  be  Incapacitated  to  perform 
his  official  duty." 

Appeal  from  circuit  court,  Taney  county; 
Thornberry,  Judge. 

George  L.  Taylor  was  convicted  of  drunk- 
enness In  office,  and  he  appeals.    Affirmed. 

McKonkey,  Holt  Bading  &  Delayen,  for 
appellant    B.  01  Ford,  for  the  State. 

BLAND,  P.  J.  At  the  December,  1901. 
term  of  the  Taney  county  circuit  court  and 
on  the  6th  day  of  December,  there  was  filed 
In  the  court  the  following  affidavit: 

"John  Lk  Morrow,  first  being  duly  sworn, 
upon  oath  says  that  at  the  county  of  Taney 
and  state  of  Missouri,  on  or  about  the  27tb 
day  of  May,  1901,  one  George  L.  Taylor, 
being  then  and  there  duly  elected  and  quali- 
fied prosecuting  attorney  within  and  for  said 
Taney  county,  Missouri,  and  while  in  tiie 
exercise  of  his  duties  as  such  prosecuting 
attorney,  did  then  and  there  unlawfully  be- 
come Intoxicated  while  in  the  performance 
of  his  official  duly  In  and  about  the  prosecu- 
tion of  a  certain  criminal  case  in  the  Justice 
court  of  J.  L.  Morrow,  a  Justice  of  the  peace 
within  and  for  Swan  township,  Taney  coun- 
ty, Missouri,  who^in  the  state  of  Mlssnurl 
was  plaintiff  and  W.  J.  Williams  was  defend- 
ant, on  an  information  filed  in  said  coort 
charging  the  said  defendant  with  a  misde- 
meanor, and  was  so  Intoxicated  at  and  dur- 
ing the  trial  of  said  cause  in  said  justice 
court  wtiile  in  the  performance  of  his  offi- 
cial duty  in  the  prosecution  of  the  same,  as 
to  be  incapacitated  and  Incompetent  agatast 
the  peace  and  dignity  of  the  state  J.  L. 
Morrow. 

"Subscribed  and  sworn  to  before  me  this 
5th  day  of  December,  1901.  J.  C.  L.  Mc- 
Knlght  Notary  Public." 

On  the  filing  of  the  affidavit  the  court  made 
the  following  order: 

"Whereas,  complaint  and  affidavit  having 
been  filed  in  this  court  by  J.  L.  Morrow  char- 
ging George  L.  Taylor,  prosecuting  attorney 
of  Taney  county,  Mlssoxirl,  with  drunkenness 
in  office,  and  said  complaint  and  affidavit 
having  been  examined  and  fully  understood 
by  the  coiirt.  It  is  ordered  by  the  court  that 
said  complaint  and  affidavit  be  filed  by  the 
clerk,  and  that  S.  G.  Wood,  an  attorney  of 
this  county,  be,  and  he  is  hereby,  appointed 
a  special  prosecuting  attorney  to  investigate 
and  prosecute  said  George  L.  Taylor  on  said 
charge,  to  which  order  of  the  court  defend- 
ant objected  at  the  time,  and,  said  objection 
being  overruled,  defendant  then  and  there 
excepted  at  the  time;  and  thereupon,  on  tlie 
said  6th  day  of  December,  1901,  the  said  S. 
G.  Wood,  Esq.,  acting  as  said  special  prose- 
cuting attorney,  filed  bis  information  In  words 
as  follows." 

On  the  same  day  S.  O.  Wood,  as  special 
prosecuting  attorney,  filed  the  following  in- 
formation: 

"In  the  Gircoit  Oourt  of  Taney  Gonnty, 
Missouri,  October  Adjourned  Term,  1901.  s. 
O.  Wood,  the  duly  appointed,  qualified,  and 
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acting  prosecatlng  attorney  within  and  for 
Taney  county,  Mlasourl,  appointed  by  the  clr- 
cnlt  court  of  Taney  county,  Missotirl,  within 
the  Thirty-First  ludlclal  circuit  of  Missouri, 
to  prosecute  a  certain  action  wherein  the 
state  of  Missouri  Is  plaintiff  and  George  L. 
Taylor  Is  defendant,  and  who  prosecutes  said 
plea  on  behalf  of  said  state  of  Missouri,  on  his 
oath  of  office  and  on  the  complaint  of  J.  L.  Mor- 
row Informs  the  court  that  on  or  about  the  Ist 
day  of  January,  1901,  at  the  county  of  Taney 
and  state  of  Missouri,  George  L.  Taylor  was 
and  thenceforward  has  been  a  public  officer,  to 
wit,  prosecuting  attorney  within  and  t<x  the 
county  of  Taney  and  state  of  Missouri,  and 
his  term  of  office  continues  until  the  first  day 
of  January,  1903,  and  as  such  prosecuting 
attorney  it  became  and  was  the  dnty  of  said 
George  L.  Taylor  to  represent  the  state  of. 
MlBSonri,  and  for  and  on  behalf  of  said  state 
to  prosecute  all  criminal  cases,  prosecutions, 
proceedings.  Informations,  and  indictments 
pending  in  the  circuit  or  other  courts  of  said 
county  for  trial  or  disposition;  and  the  said 
George  L.  Taylor,  being  such  prosecuting 
attorney,  on  or  about  the  27th  day  of  May, 
1901,  in  a  certain  trial  and  criminal  prosecu- 
tion pending  before  John  La.  Morrow,  a  duly 
qualified  and  acting  justice  of  the  peace  with- 
in and  for  Swan  township,  Taney  county, 
state  aforesaid,  did  then  and  there  unlaw- 
fully become  and  was  intoxicated  while  In 
the  iierformance  of  his  official  duty  in  and 
about  the  prosecution  of  a  certain  criminal 
case  in  said  Justice  court  pending,  wherein 
the  state  of  Missouri  was  plalntltr  and  W. 
J.  Williams  was  defendant,  on  an  informa- 
tion for  a  misdemeanor,  fo  wit,  wife-beating 
and  disturbing  the  peace,  and  was  so  in- 
toxicated at  and  during  the  trial  of  said 
cause  in  said  Justice  court,  and  while  In  the 
performance  of  his  official  duty  In  the  prose- 
cution of  the  same,  against  the  peace  and 
dignity  of  the  state.  [Signed]  S.  G.  Wood, 
Special  Prosecuting  Attorney. 

"Subscribed  and  sworn  to  before  me  tliia 
6th  day  of  December,  1901.  J.  0.  Johnson, 
Cleric  Circuit  Court." 

The  cause  was  tried  at  the  same  term  of 
court,  resulting  in  a  verdict  of  guilty,  and 
an  assessment  of  defendant's  punishment  at 
a  line  of  |60.  On  the  return  of  the  verdict 
the  court  rendered  judgment  against  defend- 
ant In  accordance  therewith,  and  a  fnrth'er 
judgment  removing  defendant  from  his  office 
as  prosecuting  attorney  of  Taney  county, 
and  declaring  the  office  vacant  After  unsuc- 
cessful motions  for  new  trial  and  in  arrest 
of  judgment,  defendant  appealed. 

The  evidence  on  the  part  of  the  state  is 
that  defendant  was  the  duly  commissioned 
prosecuting  attorney  of  Taney  county,  and 
that  he  was  acting  as  such;  that  while  he 
was  so  commissioned  and  acting  a  prose- 
cution had  been  duly  commenced  before  3, 
I>.  Morrow,  a  justice  of  the  peace  in  and  for 
antd  county,  by  affidavit  and  information, 
charging  one  W.  J.  Williams  with  an  assault 
67  S.W.— 13 


upon  Elizabeth  WlUlams,  his  wife;  that  the 
cause  was  set  for  trial  on  May  27,  1901; 
that  on  said  day  the  defendant,  Williams, 
was  present  In  the  custody  of  the  constable^ 
and  that  the  prosecuting  witness  and  other 
witnesses  for  the  state  were  also  present; 
and  that  the  defendant  was  present  in  his 
official  capacity  to  prosecute  the  case.  For 
the  state  the  evidence  further  tends  to  prove: 
That,  when  the  Justice  was  ready  to  take  the 
cause  up  for  trial,  he  sent  for  the  defend- 
ant to  prosecute  the  cause.  That  the  defend- 
ant was  at  a  near-by  restaurant,  in  bed.  He 
was  called  up,  and  went  with  the  messenger 
to  the  justice's  office.  That  when  he  arrived 
there  he  was  ao  intoxicated  that  when  he 
undertook  to  enter  the  door  of  the  justice's 
office  he  missed  it,  and  ran  against  the  wall 
at  one  side.  That  after  he  got  into  the  office 
he  took  a  seat  The  justice  told"  him  that 
be  was  ready  to  try  the  case.  Defendant 
then  had  Williams  arraigned,  who  entered 
a  plea  of  not  guilty.  Defendant  then  order- 
ed the  witnesses  called.  The  justice  then 
asked  him  to  proceed  with  the  case,  but  he 
was  so  stupid  from  intoxication  that  he  was 
unable  to  proceed,  and  for  this  reason  the 
justice  dismissed  the  cause  and  discharged 
defendant.  There  was  countervailing  evi- 
dence offered  by  the  defendant  tending  to 
prove  that  he  was  not  Intoxicated;  that  he 
had  investigated  the  case,  and  ascertained 
that  Baizabeth  Williams  had  not  been  abused 
by  her  husband,  and  that  she  declared  she 
would  not  testify  against  him;  and  that  the 
justice  dismissed  the  case  on  his  own  motion. 
There  was  abundant  evidence  on  the  part 
of  the  state  to  warrant  the  conviction,  and 
there  was  evidence  on  the  part  of  defendant 
to  have  justified  his  acquittal,  had  the  jury 
believed  his  witnesses.  It  was  the  peculiar 
province  of  the  jury  to  judge  of  the  credibil- 
ity of  the  witnesses,  and  to  draw  a  correct 
conclusion  from  all  the  evidence.  That  con- 
clusion was  expressed  by  the  verdict  of  the 
Jury,  and  is  binding  on  tills  court,  when  sup- 
ported by  any  substantial  evidence.  Such 
evidence  is  found  in  the  record. 

Defendant  duly  objected  and  excepted  to 
the  order  of  the  court  appointing  Wood  as 
special  prosecuting  attorney  after  Morrow's 
affidavit  was  filed.  His  contrition  is  that 
the  court  had  no  authority  to  initiate  the 
prosecution.  The  answer  to  this  contention 
is  that  the  court  did  not  initiate  the  prose> 
cution.  The  initiatory  step  in  the  prosecu- 
tion was  taken  when  the  affidavit  of  Morrow 
was  filed,  charging  defendant  with  drunken- 
ness in  office.  In  all  criminal  cases  where 
it  is  the  duty  of  the  prosecuting  attorney  to 
prosecute,  the  court  having  jurisdiction  of  the 
cause  Is  authorized  by  section  4956,  Bev.  St. 
1899,  to  appoint  some  other  attorney  to  prose- 
cute if  the  prosecuting  attorney  be  Interest- 
ed. In  State  v.  Moxley.  102  Mo.  874,  14  8. 
W.  969,  IS  S.  W.  556,  it  was  held  by  the 
supreme  court,  in  construing  the  at>ove  sec- 
tion, that  an  attorney  appointed  under  its 
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provisions  as  prosecntliig  attorney  pro  tern, 
was  clothed  with  the  authority  to  sign  bills 
of  Indictment  By  parity  of  reason,  we  think 
the  appointment  of  Wood  as  special  prosecut- 
ing attorney  clothed  him  with  authority  to 
prepare  and  sign  the  Information  against  de- 
fendant. "If  this  be  not  true,  then,"  as  re- 
marked by  the  supreme  court  In  the  Moxley 
Case,  "It  must  be  confessed  that  there  is  a 
very  lame  place  in  our  criminal  practice." 

For  the  state  the  court  gave  the  following 
instruction:  "The  court  Instructs  the  jvay 
that  if  they  find  and  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  on 
or  about  the  27th  day  of  May,  1901,  the 
defendant,  being  then  and  there  the  duly 
elected,  qualifled,  and  acting  prosecuting  at- 
torney within  and  for  the  county  of  Taney 
and  state  of  Missouri,  was  while  In  the  per- 
formance 6t  his  official  duties  as  such  prose- 
cuting attorney,  in  the  prosecution  of  a  cer- 
tain criminal  case  pending  in  the  Justice 
court  of  J.  I>.  Mortow,  wherein  the  state  of 
Missouri  was  plaintiff  and  W.  J.  Williams 
defendant,  at  the  time  said  cause  was  pend- 
ing for  trial,  intoxicated,  you  will  find  the 
defendant  guilty,  and  assess  his  punishment 
at  Imprisonment  In  the  county  jail  not  ex- 
ceeding six  months,  (»  by  a  fine  not  less 
than  fifty  dollars,  or  by  both  such  fine  and 
Imprisonment."  To  which  defendant  object- 
ed and  excepted,  and  contends  here  very 
strenuously  that  the  Instruction  Is  erroneous, 
for  the  reason  that  the  word  "Intoxicated," 
In  the  Instructions,  should  have  been  quali- 
fied by  adding  the  following:  "so  as  to  be 
incapacitated  to  perform  his  official  duty." 
The  statute  defining  the  oflfense  reads  as 
follows:  "If  any  public  officer,  whether 
state,  county,  city,  town  or  township  officer, 
shall  be  Intoxicated  while  in  the  pertarm- 
ance  of  any  official  act  or  duty,  or  shall  be- 
come so  intoxicated  as  to  be  incapacitated  to 
perform  any  official  act  or  duty  at  the  time 
and  in  the  manner  required  of  him  in  the 
discharge  of  the  duties  of  his  oflSce,  he  shall 
be  deemed  guilty  of  a  misdemeanor  in  ot&ce, 
and  punished  by  imprisonment  in  the  county 
Jail  not  exceeding  six  months,  or  by  a  fine 
of  not  less  than  fifty  dollars,  or  by  both  such 
fine  and  Imprisonment;  and  if  there  be  no 
provisions  made  by  law  for  the  removal  from 
olBce  of  such  officer  by  impeachm^t,  the 
court  shall  adjudge  the  defendant  to  have 
forfeited  his  office,  and  declare  the  same 
vacant,  and  the  same  shall  be  filled  as  pro- 
vided by  law  for  filling  such  vacancy:  pro- 
vided, that  no  court  other  than  the  circuit  <Hr 
criminnl  court  of  record  shall  have  power  to 
adjudge  any  such  office  to  be  forfeited  and 
vacant."  Rev.  St  1899,  S  2334.  There  are 
two  clauses  to  this  section.  Under  the  first 
clause  it  is  made  an  offense  for  an  officer 
to  be  intoxicated  while  in  the  performance 
of  any  official  duty.  Under  the  second  clause 
the  ottense  is  committed  when  the  officer  is 
found  so  Intoxicated  as  to  be  incapacitated 
to  perform  any  official  act  or  duty  when 
called  upon  to  do  so.     An  officer  may  get 


drunk,  and  not  violate  this  section;  but  if 
he  is  intoxicated  while  performing  any  offi- 
cial duty,  or  is  found  so  intoxicated  when 
called  up<»i  to  i)erform  any  official  act  or 
duty  as  to  incapacitate  him  to  perform  it 
in  either  case  he  will  be  guilty  of  the  vio- 
lation of  this  statute.  The  defendant  was 
charged  with  the  violation  of  the  first  clause 
of  the  section,  and  the  evidence  tends  to 
prove  him  guilty  under  that  clause.  This 
clause  does  not  undertake  to  measure  the 
degree  of  Intoxication  necessary  to  consti- 
tute the  offense.  It  wisely  left  that  matter 
to  the  Jury.  Both  the  Information  and  the 
instruction,  in  describing  the  offense,  follow 
the  language  of  the  statute;  and  it  Is  wdl- 
settled  law  that  where  a  statute  creates  an 
offense,  it  is  suffldoit  In  describing  it  to  fol- 
low the  language  of  the  statute.  State  v. 
Adams,  108  Mo.  208,  18  S.  W.  1000;  State 
V.  Davla,  106  Mo.  230,  17  S.  W.  295;  State 
V.  Johnson,  93  Mo.  317,  6  S.  W.  77;  State 
V.  Mohr,  68  Mo.  303;  State  v.  Haley,  52  Mo. 
App.  520;   State  v.  Murphy,  49  Mo.  App.  270. 

Some  objections  were  made  to  the  admis- 
sion of  evidence  on  the  part  of  the  state,  but 
no  exceptions  were  saved  to  the  ruling  of 
the  court  on  these  objections.  We  are  there- 
fore precluded  from  passing' on  the  objec- 
tions. 

Discovering  no  reversible  error  In  the  rec- 
ord, the  Judgment  Is  affirmed. 

BARCLAY  and  600DE,  33.,  concur. 


BARKHOEFER   et  al.   T.   BARKHOBFER. 

(Oonrt  of  Appeals  of  St  Louis,  Mo.    March  18, 
1902.) 

PARTITION  —  adverse:  INTERESTS  —  ACTION 
AGAINST  HUSBAND— WIFE'S  TRUST  DEED  AS 
SURETY— RES  JUDICATA-CURTB8Y. 

1.  Rev.  St  1609,  ft  4373-4S78,  provide  that 
in  partition  the  court  shall  decree  the  rights, 
title,  and  interest  of  the  parties,  and  give  judg- 
ment accordinKly;  and  sections  4388,  441*^ 
4421,  provide  tbat,  whenever  there  are  parties 
claiming  the  same  portious  adversely  to  each 
other,  the  court  may  decide  the  adverse  claims, 
or  direct  the  shares  in  coutroversy  to  l>e  allot- 
ted subject  to  such  claims,  to  be  settled  in  an- 
other proceeding.  A  judgment  in  a  partitiou 
suit,  in  which  a  married  woman  and  ner  hus- 
band, and  later  her  children,  were  parties,  as 
interested  in  undivided  portious  of  the  proper- 
ty, decreed  the  sale  of  the  property,  and  the 
payment  of  the  proper  share  to  the  children, 
subject  to  a  deed  of  trust  executed  by  the 
wife  ou  her  undivided  interest,  and  to  the  hus- 
band's right  to  curtesy.  Held,  that  the  judg- 
ment was  no  bar  to  an  action  by  the  children 
against  the  huslwnd,  on  the  death  of  the  wife, 
to  recover  the  amouut  paid  on  account  of  the 
deed  of  ti'ust,  on  the  ground  that  the  wife  waa 
a  mere  surety  for  the  husband's  debt;  the  salv 
ject-matter  of  the  latter  litigation  uot  having 
been  an  appropriate  matter  (or  consideration  in 
the  partitiou  suit 

.2.  The  husband,  if  liable  ou  the  ground  that 
the  deed  of  trust  was  executed  by  the  wife  as 
his  siu-ety,  merely,  cannot  be  compelled  to  pay 
to  his  children,  as  her  h^rs,  the  full  amount  of 
the  indebtedness,  but  he  is  entitled  to  retain 
the  value  of  his  curtesy  in  the  land  conveyed 
by  the  trust  deed. 
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Appeal  from  St.  Louis  circuit  court;  Jacob 
KlelD,  Judge. 

Action  by  Elsie  Barklioefer  and  others,  by 
their  curator,  the  St.  Louis  Trust  Company, 
asalnst  Henry  W.  Barkhoefer.  From  an  or- 
der granting  plaintiffs'  motion  for  a  new  trial 
after  the  rendition  of  a  Judgment  for  defend- 
ant, be  appeals,    ^fiirmed. 

Rassleur  &  Buder,  for  appellant.  Lange  & 
Senn,  for  respondents. 

GOODEj,  J.    This  action  was  brought  by 
appellant's  minor  children  against  blm  to  re- 
rarer  a  sum  of  money  alleged  to  hare  been 
paid  out  of  their  Interest  In  certain  land  in- 
Toked  In  a  partition  suit.  In  which  cause,  as 
in  this,  they  acted  by  their  curator,  the  St 
Louis  Trust  Company.    The  children's  inter- 
est In  the  land  was  derived  from  their  moth- 
er, Fannie  Barkhoefer,  wife  of  appellant;  she 
harlng  died  Intestate,  owning  an  undivided 
one-seventh  Interest  hi  the  lands  belonging  to 
the  estate  of  her  father,  John  J.  Menges,  de- 
(■(■jsed.    On  or  about  May  22,  1888,  Fannie 
Barkhoefer  and  her  husband  made  nnl  ne- 
potiated  their  certain  notes  for  the  aggregate 
amount  of  ?3,500,  and  gave  their  Joint  deed 
of  trust  on  all  their  interest  In  the  so-called 
Menges  real  estate,  which  at  that  time  was 
only  the  wife's  undivided  seventh;  the  appel- 
lant's interest  having  been   acquired   subse- 
'inently.    Respondents'  mother,  Fannie  Bark- 
hoefer, died  In  February,  1891.    During  her 
lifetime  she  and  her  husband,  Joined  by  cer- 
tain other  heirs  of  Menges,  brought  suit  for 
partition  against  the  remaining  heh-s  and  all 
others  then  interested  In  the  property.    This 
suit  was  brought  to  the  April  term,  1889,  of 
the  circuit  court  of  the  city  of  St  I^uls,  as 
all  of  said  land  lies  In  said  city.    The  holder 
of  the  above-mentioned  notes  and  the  trustee 
In  the  deed  of  trust  were  also  parties  to  that 
action.    After  Fannie  Barkhoefer's  death  an 
amended  petition  was  filed  in  the  partition 
salt  the  parties  being  rearranged,  and  there- 
after  Henry   W.   Barkhoefer   was   the   only 
plaintiff  therein;  and  his  said  two  children, 
with  the  others  Interested  In  the  property, 
were  on  the  other  side  of  the  case,  as  defend- 
ants.   Barkhoefer  was  then  the  owner  In  his 
own  right  of  another  undivided  two-sevenths 
interest  in  the  same  land,  which  Interest  was 
acquired  by  hhn  by  mesne  conveyances  from 
other  heirs  of  the  said  Menges.    The  decree 
in  the  partition  suit  described  the  said  $3,500 
deed  of  trust  as  that  of  Fannie  Barkhoefer, 
ordered  that  the  property  be  sold,  and  that 
the  said  deed  of  trust  be  paid  out  of  her 
!>hare,  and  further  found  and  adjudged  that 
after  deducting  the  curtesy  Interest  therein  of 
this  appellant  Henry  W.  Barkhoefer,  the  re- 
mainder should  be  paid  to  his  two  children. 
The  real  estate  was  sold,  and  Fannie  Bark- 
hoefer's share  In  the  proceeds  exceeded  the 
amount  due  on  the  deed  of  trust    Barkhoef- 
er's curtesy  Interest  In  the  wife's  seventh  of 
the  land  was  calculated  on  her  share  of  the 
prncpeds  after  deductlnR  the  amount  due  on 
the  said  deed  of  trust  and  after  deducting  the 


amount  of  such  curtesy  interest  the  balance 
was  paid  to  the  children's  curator.  On  June 
11,  1897,  final  Judgment  was  rendered  In  said 
cause  in  accordance  with  the  decree,  the  mon- 
ey was  paid  over  to  the  parties  entitled  to  It 
in  accordance  with  Its  terms,  and  the  special 
commissioners  In  the  case  were  discharged. 
The  plaintiffs  seek  to  recover  from  the  de- 
fendant the  amount  deducted  from  their  in- 
terest in  the  proceeds  of  said  land  as  heirs 
of  their  mother,  on  the  ground  that  the  debt 
for  which  she.  In  conjimction  with  her  hus- 
band, executed  the  deed  of  trust  on  her  biter- 
est  was  for  money  borrowed  by  the  husband, 
and  for  which  he  was  the  principal  debtor. 
The  answer,  in  effect,  was  a  general  denial, 
and  further  pleaded  that  Fannie  Barkhoefer 
held  her  share  In  the  land  as  her  separate 
property,  and  Intended  to  charge  It  with  the 
debt;  and  also  pleaded  res  Judicata  on  ac- 
count of  the  Judgment  in  the  partition  pro- 
ceeding. Besides  the  Introduction  of  docu- 
mentary testimony,  respondents  offered  at  the 
trial  the  testimony  of  two  witnesses  to  estab- 
lish their  contention  that  the  money  raised 
by  the  $3,500  deed  of  trust  was  used  by  Bark- 
hoefer, and  that  It  was,  as  a  matter  of  fact, 
his  sole  Indebtedness.  The  circuit  court  ren- 
dered Judgment  In  the  cause  in  favor  of  de- 
fendant Plaintiffs  In  due  time  thereafter 
filed  their  motion  for  a  new  trial,  which  was 
sustained  on  the  ground  that  the  Judgment 
was  against  the  law  and  for  the  wrong  party, 
whereupon  defendant  appealed  to  the  su- 
preme court  from  said  order  sustaining  plain- 
tiffs' motion  for  a  new  trial,  which  transfer- 
red the  appeal  to  this  court 

Was  the  present  cause  of  action  adjudicat- 
ed in  the  partition  suit?  is  the  question  for 
decision.  Just  what  the  Issues  In  that  suit 
were,  catmot  be  ascertained,  because  the 
pleadings  therein  are  not  preserved  in  the 
record  before  us;  but  as  a  Judgment  of  a 
co\irt  of  competent  Jurisdiction  is  presumed 
to  be  according  to  the  pleadings  and  evidence 
bt  the  cause,  unless  the  contrary  Is  affirm- 
atively shown,  this  appeal  must  be  deter- 
mined on  the  assumption  that  no  Issue  was 
made  In  the  former  case  about  whether 
Barkhoefer  was  the  principal  obligor,  and  his 
wife  but  a  surety  on  the  notes  secured  by 
the  deed  of  trust  Counsel  treat  the  case 
In  their  briefs  as  If  no  such  issue  was  Joined 
In  the  partition  suit  while  the  decree  there- 
in merely  found  that  the  deed  of  trust  was 
executed  by  Fannie  Barkhoefer  and  Henry 
W.  Barkhoefer  on  her  estate  in  the  land  to 
secure  the  notes,  without  finding  who  signed 
them  as  principal,  and  adjudged  that  from 
the  interest  of  their  children  (these  respond- 
ents) In  the  proceeds  of  the  land  should  be 
subtracted  the  amount  of  the  notes,  and  al- 
so the  value  of  Barkhoefer's  curtesy  In  the 
remainder.  Appellant's  contention  is  that 
tlie  effect  of  said  finding  and  Judgment  was 
to  adjudicate  the  respondents'  present  de- 
mand, whether  It  was  In  issue  In  the  former 
case  or  not;  that  as  the  decree  fastened  the 
debt   evidenced   by   the   notes  on   their  la- 
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berltance,  thus  diminishing  the  value  of  their 
father's  curtesy  pro  tanto,  this  was  equiva- 
lent to  deciding  the  notes  were  primarily  the 
mother's  obligations.  Putting  aside  for  a 
moment  the  bearing  of  the  law  of  former 
adjudication,  that  argument  strikes  us  as 
weak  on  the  facts.  Fannie  Barkhoefer  bad 
Incumbered  her  land,  and  the  lien  of  the 
Incumbrance  attached,  of  course,  to  the  pro- 
ceeds realized  by  Its  sale.  Barkhoefer  owned 
no  estate  or  interest  In  the  land  when  the 
deed  of  trust  was  executed  for  It  to  take 
efCect  on,  and  the  terms  of  that  Instrument 
did  not  cause  It  to  take  effect  on  an  after- 
acquired  Interest,  which  facts  suflScIently  ex- 
plain the  decree.  Bnt  we  think  collateral,  In- 
cidental disputes  between  some  of  the  par- 
ties to  a  statutory  proceeding  for  partition, 
which  the  former  action  was,  ought  not  to 
be  gone  into,  because  they  are  not  germane 
to  the  subject-matter  of  the  action  or  its 
principal  purpose,  and  a  fortiori  that  they 
need  not  be  brought  forward  for  decision 
therein  on  pain  of  having  them  treated  as 
res  judicata  In  a  subsequent  action  expressly 
requesting  their  determination. 
Two  points  are  to  be  considered: 
First  Was  the  claim  of  the  respondents 
against  their  father  actually  passed  on  In  the 
first  case?  Tbe  decree  answers  this  ques- 
tion. If  was  not.  We  assume  the  pleadings 
In  that  case  tendered  or  joined  no  issue  about 
the  capacltiea  In  which  Barkhoefer  and  his 
wife  executed  the  notes  and  deed  of  trust, 
or  the  children's  right  to  have  their  father 
make  good  to  them  the  amount  deducted 
from  their  Interest  on  account  of  .the  Incum- 
brance, which  was  evidently  not  then  In  the 
minds  either  of  the  parties  or  of  the  court. 
The  decree  simply  enforced  against  Fannie 
Barkhoefer's  land  the  lien  which  said  deed 
created,  as  the  court  was  bound  to  do.  In 
a  partition  suit  all  mortgage  liens  in  t&Yor 
ot  parties  to  the  cause  must  be  respected, 
and  for  that  purpose  the  statutes  requh^e  such 
Uenbolders  to  be  made  parties.  Harbison  r. 
Sanford,  00  Mo.  477,  8  S.  W.  20. 

Second.  Was  the  curator  of  the  respondents 
required  to  assert  their  present  claim  to  the 
partition  suit?  Is  the  claim  within  the  scope 
of  the  rule  that  a  matter  which  might  have 
been,  but  was  not,  litigated  in  a  previous  ac- 
tion, will  nevertheless  be  treated  as  res  judi- 
cata in  a  subsequent  action  between  the  same 
parties  In  which  It  Is  asserted?  We  should 
note  In  this  connection  that  both  the  purpose 
and  subject-matter  of  the  two  actions  are 
radically  distinct  (the  partition  suit  and  this 
one).  The  object  of  the  statutory  remedy  to 
partition  land  Is  to  definitely  ascertain  the  re- 
spective Interests,  whether  In  enjoyment  or 
expectancy,  or  by  lien  or  ownership,  the  dif- 
ferent parties  possess  in  the  property  to  set 
those  interests  apart  to  them  in  kind.  If  pos- 
sible, or,  In  lieu  thereof,  to  have  the  land 
sold,  and  Its  proceeds  justly  distributed.  Chap- 
ter 53,  art  1,  S§  4373-1378,  Rev.  St  1809. 
In  such  a  case  the  judgment  deals  primarily 
with  the  titles,  Interests,  and  liens  held  by  the 


different  parties,  and  only  incidentally,  if  at 
all,  with  matters  not  directly  affecting  those 
property  rights.  Disputes  and  claims  in  re- 
gard to  rents,  profits,  taxes,  and  Improve- 
ments seem  sometimes  to  be  adjusted  when 
an  equitable  division  Is  impossible  unless  they 
are  taken  Into  account;  for  the  decisions  have 
failed  to  strictly  respect  the  distinction  be- 
tween the  statutory  proceeding  for  partition 
and  the  old  chancery  remedy,  though  they 
have  recognized  In  a  general  way  tbe  rule 
that  broader  relief  may  be  granted  In  the  eq- 
uitable proceeding.  HoUoway  v.  Holloway, 
97  Mo.  628,  11  S.  W.  233,  10  Am.  St  Rep. 
839;  Thompson  v.  Holden,  117  Mo.  118,  -^ 
S.  W.  905;  Benoist  v.  Thomas,  121  Mo.  660, 
27  S.  W.  609;  Gunn  v.  Thruston,  130  Mo. 
839,  32  S.  W.  654;  Budde  v.  Rebenack,  137 
Mo.  179,  38  S.  W.  910.  The  statutes  confer- 
ring the  legal  remedy  contemplate  the  settle- 
ment of  collateral  controversies  by  a  subse- 
quent action;  for  they  provide  that  whenever 
there  are  parties  claiming  the  same  portion 
adversely  to  each  other,  the  court  may  either 
decide  upon  such  adverse  claims,  or  direct 
the  controverted  share  or  shares  to  be  set  off 
and  allotted,  subject  to  the  claims  of  the  con- 
tending parties  against  each  other.  If  the 
lands  have  been  sold,  and  there  are  adverse 
claims  as  to  some  shares,  the  money  wlilch  be- 
longs to  the  owner  of  the  share  or  shares  so 
adversely  claimed  is  to  be  retained  by  the 
sheriff  subject  to  the  future  orders  of  the 
court  and  any  party  to  the  partition  proceed- 
ing, claiming  the  money  as  owner  of  the 
premises  sold,  may  file  a  petition  setting  forth 
the  nature  of  his  claim  and  the  particulars, 
whereupon  there  shall  be  a  summons  Issued  to 
the  other  side.  Issues  framed,  and  the  matter 
determined.  Rev.  St  1899,  S§  4389, 4416-«21. 
It  Is  wise  to  remit  such  disputes  to  a  subse- 
quent action  for  settlement;  for  we  may  readily 
perceive  that  If  they  were  heard  In  partition 
cases,  they  would  often  Involve  a  trial  mu^'h 
more  complicated  and  tedious  than  the  main 
cause,  although  most  of  the  parties  to  the 
latter  would  have  no  concern  whatever  with 
the  collateral  inquiry.  The  case  In  hand  is  a 
good  Illustration.  No  contest  occurred  In  the 
partition  suit  but.  If  the  present  dalm  had 
been  then  preferred  by  these  respondent? 
against  their  father,  the  court  would  have 
had  to  hear  a  mass  of  testimony  in  order  to 
determine  whether  Fannie  Barkhoefer  was 
surety  for  her  husband,  or  herself  the  princi- 
pal debtor.  The  effect  of  the  statutory  provi- 
sions on  this  subject  was  considered  and  de- 
termined in  a  case  (Martin  v.  Trail,  142  Mo. 
80,  48  S.  W.  655)  whereUi  tbe  defense  of  for- 
mer adjudication  was  so  much  more  plausible 
than  it  is  here  that  no  doubt  remains  as  to 
what  our  ruling  should  be.  That  was  an  ac- 
tion of  ejectment  brought  by  the  plaintiff 
against  her  father  to  recover  a  tract  of  land 
inlierlted  from  her  mother.  Two  defenses 
were  Interposed:  First,  that  tbe  defendant 
held  an  estate  by  curtesy  in  tbe  land,  which 
entitled  him  to  possession  during  his  life;  and, 
second,  that  his  right  to  said  estate  bad  been 
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adjudicated  In  a  prevSous  partition  salt,  to 
-whlcb  he  and  bis  daughter  were  parties;  and, 
in  fact  the  pleadings  In  the  partition  suit 
stated  he  held  such  an  Interest,  and  the  decree 
set  off  to  his  daughter  the  very  tract  she  sued 
for  in  the  ejectment  case,  "subject  to  the  life 
Interest  therein  of  her  father."  That  he  was 
entitled  to  curtesy  was  denied,  because  his 
wife  had  never  been  seised  of  the  land,  as 
her  estate  was  reversionary,  and  the  particu- 
lar estate  continued  until  after  her  death. 
This  ruling  left  the  Judgment  in  the  partition 
snit  to  be  disposed  of,  and  it  was  held  that 
Bald  Judgment  was  no  bar  to  the  plaintiff's 
recovery  in  the  ejectment  case,  because  an 
Issue  was  not  distinctly  made  in  the  first  ac- 
tion as  to  Trail's  right  to  curtesy;  there  hav- 
ing been  manifestly  no  contention  between 
blm  and  his  daughter  over  that  matter,  whlcb 
was  left  to  be  subsequently  determined  as  the 
statutes  provide  may  be  done.  On  these  facts 
and  on  such  a  record  it  was  said,  "It  is  evi- 
dent that  the  adverse  interests  of  plaintiff 
and  defendant  were  never  passed  npon  nor 
adjudicated."  We  might  stop  with  the  cita- 
tion of  that  decision,  for  it  settles  the  points 
raised  on  this  appeal.  The  subject-matter  of 
the  present  litigation  Is  entirely  distinct  from 
the  subject-matter  of  the  partition  case.  In 
fact  the  present  cause  of  action  was  created 
by  the  Judgment  in  the  partition  case,  char- 
e;u:g  the  respondents'  Interest  in  the  proceeds 
of  their  mother's  land  with  the  debt  of  their 
father.  Bnt  for  that  judgment,  they  would 
have  no  claim  against  their  father.  The  gen- 
eral rule  in  regard  to  former  adjudications  Is 
that,  when  the  very  cause  of  action  once  de- 
cided Is  again  brought  forward  In  a  subse- 
quent suit  between  the  parties,  the  Judgment 
in  the  first  action  is  conclusive,  and  consti- 
tntes  a  perfect  bar  to  the  prosecution  of  the 
second,  as  to  all  matters  which  might  have 
been  litigated  therein,  whether  in  point  of 
fact  they  were  or  not;  for  no  one  ought  to 
be  twice  vexed  about  the  same  dispute  or 
claim.  In  the  interest  of  public  tranquillity. 
and  to  permit  citizens  to  pursue  their  affairs 
without  unreasonable  annoyance,  or  being 
called  on  to  waste  time  in  repeated  lawsuits 
over  Identical  demands,  courts  will  not  permit 
the  propriety  of  the  Judgment  to  be  questioned 
or  the  matter  to  be  again  Investigated  In  pais. 
Bnt  the  Judgment  in  the  first  case  enjoys  no 
such  supremacy  if  the  second  action  is  for  a 
dlfferoit  cause  of  action  from  that  contested 
In  the  first  one,  and  tbi**  is  the  distinction  to 
be  always  seized  as  vital  to  the  right  deter- 
mination of  pleas  of  res  Judicata,  and  it  will 
clear  up  a  great  deal  of  the  confusion,  in  the 
mnltitndinous  decisions  on  the  subject  In 
the  second  class  of  cases  the  Judgment  only 
concludes  the  parties  as  to  points  actually  de- 
termined; that  is,  as  to  issues  tendered  or 
Joined  by  the  pleadings  and  decided,  not  those 
which  might  properly  have  been,  bnt  were 
not  for  the  rights  of  parties  ought  not  to  be 
constmed  away.  Dickey  v.  Helm,  48  Mo. 
App.  114;  Cromwell  v.  Sac  Co.,  94  U.  S.  351, 
24  U  Ed.  106;  Short  t.  Taylor,  137  Mo.  S17, 


38  S.  W.  952,  69  Am.  St  Rep.  508;  Queries 
V.  Kerr,  14  Grat  48.  It  Is  manifest  that  the 
claim  of  the  respondents  was  neither  passed 
on  in  the  partition  suit  nor  necessarily  In- 
volved therein,  nor  required  to  be  brought  for- 
ward, nor  was  even  an  appropriate  matter  for 
consideration  hi  that  suit 

If  on  a  retrial  of  this  cause  the  issues 
should  be  found  against  the  appellant,  the 
amount  recovered  by  the  respondents  ought  to 
be  so  limited  that  the  appellant  will  be  in  no 
worse  a  plight  than  he  would  have  been  if  be 
had  discharged  the  d^d  of  trust  Indebtedness 
in  the  first  place.  It  is  plain  that  If  he  had 
paid  that  debt  he  would  have  been  entitled 
to  a  curtesy  in  the  amount  deducted  from  the 
proceeds  of  his  wife's  interest  to  pay  It.  He 
ought  not  to  lose  that  portion  of  his  curtesy, 
and  also  be  compelled  to  reimburse  these  re- 
spondents for  the  full  amount  of  said  indebt- 
edness, which  would  give  them  a  part  of  their 
inheritance  free  from  the  curtesy  their  father 
was  entitled  to  have  and  enjoy  in  the  whole 
of  It 

We  note  that  the  learned  circuit  Judge  filed 
a  written  opinion  with  his  rulhig  on  the  mo- 
tion for  a  new  trial,  which  Is  not  preserved 
In  the  record  or  the  briefs  of  either  party. 
Appellate  judges  are  materially  assisted  in 
their  consideration  of  a  cause  by  having  be- 
fore them  a  memorandum  of  the  reasons  and 
authorities  which  Induced  an  unbiased  mind 
to  pronounce  a  certain  Judgment;  and  we  de- 
sire to  commend  and  encourage  the  practice 
of  preparing  such  opinions,  and  enabling  this 
court  to  get  the  benefit  of  them  in  cases  whlcb 
are  appealed  to  it  Judge  Thompson  once 
said:  "Judges  of  the  courts  of  first  Instance 
are  not  bound  to  state  the  reasons  which  lead' 
their  minds  to  the  conclusions  embodied  in 
their  rulings,— much  less,  to  deliver  written 
opinions,— although  It  is  highly  proper  and 
commendable  in  them  to  do  so."  Hanel  v. 
Freund,  17  Mo.  App.  618.  These  opinions  are 
no  part  of  the  record  unless  Incoriwrated  in 
the  bill  of  exceptions,  and  have,  of  course, 
only  the  force  of  an  argument;  but  we  have 
found  them  helpful,  and  In  some  Instances 
they  have  been  adopted  as  the  opinions  of  the 
appellate  tribunals.  Shoe  Co.  v.  Saxey,  131 
Mo.  212,  32  S.  W.  1106,  62  Am.  St  Rep. 
622;  Bradley  y.  Jndd,  127  Mo.  434,  30  S.  W. 
110. 

The  order  sustaining  the  motion  for  a  new 
trial  is  approved  and  affirmed. 

BLAND,  P.  J.,  and  BARCLAY,  J.,  concur. 


STATE  T.  LEWELLTN. 

(Court  of  Appeals  of  St  Lonis,  Mo.    Aprff  1, 

1902.) 

ASSAULT— INniCTMKNT-POINTINO     riRBARHS 

—INTENTION— CRIMINAL.  LAW— AR- 

RAIONMBNT  AND  FLBA. 

1.  An  indictment  charging  that  defendant 
did  nnlawfuUy,  willfully,  and  intentionally  as- 
sault strike,  heat  and  wound  the  prosecuting 
witness,  by  pointing  a  revolver  at  him  in  a 
rude  and  ureatening  manner,  is  soffldent. 
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2.  On  prosecutiou  for  an  assanlt  by  pointuK 
a  pistol  at  the  prosecutiug  witness,  an  inatrnc- 
tiou  that  the  Jory  shonla  find  defendant  not 
guilty,  nnlees  they  believed  he  intended  to 
shoot  the  witness  or  do  him  bodily  harm,  was 
prop^ly  rinsed. 

3.  Where  there  was  no  arraiipment  of  the 
defendant,  and  no  plea  of  not  guilty  entered  hj 
him,  a  judgment  of  conviction  will  be  reversed. 

Appeal  from  circuit  court,  Clark  county; 
Edwin  R.  McKee,  Judge. 

George  Le welly n  was  convicted  of  aanult, 
and  appeals.    Reversed. 

J.  A.  Whiteside,  for  appellant  Ben  Smith, 
for  the  State. 

BLAND,  P.  T.  Defendant  was  tried  and 
convicted  on  the  followiug  Indictment: 

"We,  the  grand  Jury  for  the  state  of  Mis- 
souri, impaneled,  sworn,  and  charged  to  in- 
quire within  and  for  the  body  of  said  coun- 
ty, upon  our  oath  present  and  charge  that  on 
or  about  the  lOtb  day  of  August,  1900,  at 
the  county  of  Clark,  in  the  state  of  Missouri, 
one  Dr.  Geo.  Lewellyn  did  then  and  there 
unlawfully,  willfully,  and  intentionally  as- 
sault, strike,  beat,  and  wound  one  A.  J.  Van 
Velson,  by  then  and  there  pointing  a  revolver 
at  the  said  A.  J.  Van  Velson  in  a  rude  and 
threatening  manner,  contrary  to  the  statutes 
In  such  cases  nuide  and  provided,  and  against 
the  peace  and  dignity  of  the  state.  Ben 
Smith,  Pros.  Atty. 

"A  true  bill.  H.  B.  Montgomery,  Fore- 
man." 

The  evidence  tended  to  prove  that  the  de- 
fendant went  Into  the  post  o£Sce  at  Winches- 
ter, in  Clark  county,  kept  by  the  prosecuting 
witness,  A.  J.  Van  Velson,  asked  the  prose- 
cuting witness  wliat  he  kept  there,  pulled  out 
a  revolver,  and  stuck  It  into  the  delivery 
window  and  said,  "Deliver  me  that  mall 
over."  The  prosecuting  witness  dropped  down 
behind  the  counter,  called  to  his  daughter  to 
bring  him  his  shotgun,  and  defendant  then 
ran  out  of  the  door  into  the  street. 

Defendant  asked,  and  the  court  refused  to 
give,  the  following  Instructions:  "(1)  The 
court  instructs  the  jury  that,  under  the  law, 
the  Indictment  and  evidence  in  this  case  are 
not  sufficient  to  sustain  a  verdict  of  guilty, 
and  yon  are  instructed  to  find  the  defend- 
ant not  guilty.  (2)  The  court  instructs  the 
Jury  that,  unless  you  believe  from  the  evi- 
dence that  defendant  intended  to  shoot  the 
prosecuting  witness,  you  will  find  the  defend- 
ant not  guilty.  <3)  The  court  Instructs  the 
Jury  that  unless  they  And  from  the  evidence 
that  defendant  Intended  to  shoot  the  prose- 
cuting witness,  or  do  him  bodily  harm,  they 
will  find  the  defendant  not  guilty."  The  de- 
fendant filed  timely  motions  for  new  trial 
and  in  arrest  of  judgment  The  motion  In 
nrrest,  omitting  caption.  Is  as  follows:  "Now 
comes  George  E.  Lewellyn,  the  said  defend- 
ant and  moves  the  court  to  arrest  the  Judg- 
ment in  this  cause  for  the  following  reasons: 
(1)  Because  the  indictment  Is  Insufficient  In 
law,  and  does  not  charge  any  offense  against 
this  defendant  in  this,  to  wit:    The  indict- 


ment does  not  charge  that  the  revolver 
loaded,  nor  that  the  defendant  intended  to 
■hoot  or  strike  or  do  bodily  harm  to  the  pros- 
ecuting witness,  Van  Velson.  (2)  Because 
the  indictment  and  record  In  this  case  Is  in- 
sufficient to  support  a  Judgment  of  convic- 
tion, and  upon  the  whole  record  the  verdict 
and  Judgment  should  be  for  the  defendant" 
These  motions  were  both  overruled,  and  de- 
fendant appealed. 

The  contention  of  appellant  Is  that  the  in- 
dictment failed  to  charge  any  intent  on  the 
part  of  the  appellant  to  shoot  the  prosecut- 
ing witness.  The  indictment  was  for  a  coni- 
mun  assault  The  forms  given  by  the  text 
writers  for  this  character  of  Indictment  are: 
"Did  make  an  assault  and  him,  the  said  0. 
D.,  then  did  beat"  1  Arch.  Cr.  Prac.  &  PI. 
915,  920.  "Did  make  an  assault,  and  him, 
the  said  J.  H.,  then  and  there  did  beat" 
etc.  8  Chit.  Cr.  Law,  821.  The  Indictment 
we  think,  was  sufficient. 

Appellant's  contention  1b  that  instructions 
Nos.  2  and  3  asked  by  him  should  have  been 
given.  In  State  v.  Sears,  88  Mo.  169,  the 
court  held  that  an  instruction  given  which 
declared  that  "if  defendant  assaulted  Whid- 
by  by  pointing  a  loaded  gun  at  him  in  a 
threatening  manner,  and  cocking  It  within  a 
shooting  distance  of  him,  they  should  find 
defendant  guilty  of  a  common  assault"  was 
erroneous,  in  that  It  omitted  the  element  of 
the  intentl<m  on  the  part  of  the  defendant 
to  do  an  Injury.  This  case  is  approvingly 
cited  In  State  v.  Melton,  102  Mo.,  loc.  clt 
687,  IS  S.  W.  139.  But  In  the  later  case  of 
State  y.  Dooley,  121  Mo.  091,  26  S.  W.  558. 
it  Is  held  that  "pointing  a  pistol  at  another 
within  shooting  distance  constitutes  an  as- 
sault" See,  also.  State  v.  Epperson,  27  Mo. 
2C6.  In  2  Blsh.  Cr.  Law,  {  23,  the  author 
defines  an  assault  as  "any  unlawful  physical 
force,  partly  or  fully  put  In  motion,  creating 
a  reasonable  apprehension  of  immediate 
physical  injivy  to  a  human  being,  as  raising 
a  cane  to  strike  him;  pointing.  In  a  threat- 
ening manner,  a  loaded  gun  at  him;  and 
the  like."  In  the  same  volume  (section  31) 
the  author  says:  "Merely  to  draw  a  pistol, 
without  presenting  or  cocking  it  comes  short 
of  an  assault  but  the  attending  cfarcumstan- 
ces  may  render  It  such.  To  proceed  further, 
and  point  It  at  a  person,  will  complete  the 
assault  or  not  according  as  words  and  the 
other  accompaniments  create,  or  not  an  ap- 
parent danger  or  a  battery."  And  In  respect 
to  the  Intent  the  same  author,  at  section  GO. 
volume  2,  says:  "It  is  not  necessary.  In  sim- 
ple assault,  that  there  should  be  the  specific 
purpose  to  do  a  particular  Injury,  but  gen- 
eral malevolence  or  recklessness  Is  sufficient" 
To  point  a  pistol  at  another  with  Intent  to 
shoot  him  would  raise  the  grade  of  the  of- 
fense from  a  comm<m  to  a  felonious  assault 
and  It  would  have  been  error  to  have  instruct- 
ed the  Jury  to  find  the  defendant  guilty  of 
a  felonious  assault  in  order  to  convict  him 
of  a  common  assault.  The  court  did  not 
commit  error  In  refusing  the  instructions. 
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There  wai  no  arraignment  of  the  defend- 
ant, and  no  plea  of  not  guilty  entered  by  him. 
There  was  therefore  no  issue  to  be  tried  by 
the  jmy.  State  t.  Walker,  119  Mo.  4«l,  24 
a  W.  IQU;  State  y.  Williams,  117  Mo.  379^ 
22  S.  W.  1101;  State  v.  Hull,  73  Mo.  App. 
SOO;  State  ▼.  Grassle,  74  Mo.  App.  313. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

BARCLAY  and  GOODE,  JJ.,  concur. 


BOZARTH   T.   LINCOLN   LEQION    OF 

HONOR. 

'iConrt  of  Appeals  of  Kansas  City,  Mo.     April 

7,  1002.) 

APPBAIr-nNDINOS  OF  FACT  BT  TBIAL  COURT 

—CONCLUSIVENESS. 

In  an  action  on  a  benefit  certificate,  tried 
by  the  coort,  a  finding  of  fact  that  all  the  dues 
had  been  naid,  and  that  the  certificate  had  not 
been  forfeited,  was  binding  on  appeal. 

Appeal  from  circuit  court,  Adair  county;  B. 
&.  Dysart,  Judge. 

Action  by  Coro  V.  Bozarth  against  the  Lin- 
coln Legion  of  Honor.  Judgment  for  plain- 
tltr,  and  defendant  appeals.    Affirmed. 

P.  F.  Greenwood  and  Kleger  Se  lUeger,  for 
appellant  O.  D.  Jones  and  J.  M.  McCall,  for 
respondent 

SMITH.  P.  J.  Plalntur  is  the  widow  of 
Obarles  D.  Bozarth,  who  died  December  6, 
1899.  He  became  a  member  of  the  defend- 
ant benerolent  insurance  society  in  February, 
1899,  and  received  from  it  a  benefit  certif- 
icate for  $1,000,  payable  to  plaintiff.  Defend- 
ant denied  liability,  and  refused  to  pay  the 
<;ertUlcate  to  plaintiff;  and  she  thereupon 
bron^t  this  action,  and  recovered  judgment 
In  the  trial  court.  The  cause  was  submitted 
to  B.  R.  Dysart,  Esq.,  as  special  judge;  a 
Jury  l>eing  waived.  No  instructions  were 
asked,  and  we  have  therefore  only  to  con- 
sider whether  there  was  evidence  in  the  case 
to  support  the  finding  in  plaintiff's  favor.  De- 
fendant's sole  reliance  is  a  forfeiture  of  the 
«artlficate  by  reason  dC  deceased  failing  to 
pay  a  benefit  assessment  (No.  7)  and  quarter- 
ly dues.  It  appears  from  the  by-laws  of  the 
society  that  there  are  a  grand  lodge  and  sub- 
ordinate lodges.  Deceased  was  a  member  of 
what  was  known  as  the  "Klrksville,  Adair 
•County,  liodge";  but  he  afterwards  removed 
to  or  near  Pure  Air  post  office,  in  the  same 
-county,  where  he  lived  ttarougbont  the  month 
of  September,  1809,  when  be  removed  to 
Knox  county,  where  he  died  in  December  fol- 
lowing, as  stated.  Parties  becoming  members 
ot  the  organization  become  liable  to  certain 
prescribed  assessments  and  dues,  which  they 
severally  sgree  to  pay;  and  the  success  and 
usefulness  of  the  society  depend  altogether 
-en  the  members'  complying  with  this  obliga- 
tion to  pay  whenever  called  upon  by  the  au- 
thority, and  In  the  manner  prescribed.  The 
by-laws  regulate  how  this  shall  be  done,  ana 
tbej  prescribe  the  penalty  of  forfeiture  if  It  Is 
not  done,  and  they  prescribe  bow  the  forfd- 


tnre  may  be  ascertained  and  declared.  So, 
therefore,  in  order  to  sever  the  relationship  be- 
tween the  member  and  the  society,  two  things 
must  transpire,  viz.,  a  default  by  the  mem- 
ber, and  a  declaration  of  forfeiture  properly 
made  by  the  society.  In  :thls  case  the  con- 
troversy as  to  deceased's  default  in  his  obli- 
gatiops  relates  to  a  benefit  assessment  (No. 
7)  and  to  four  quarterly  dues.  They  are  treat- 
ed as  separate  matters  by  the  by-laws,  and 
so  we  will  consider  them.  It  appears  from  a 
receipt,  unexplained  and  practically  uncontra- 
dicted, so  far  as  the  abstract  shows,  that  de- 
ceased on  the  28th  of  June,  1899,  paid  all 
dues  up  to  September  30,  1899.  He  was  au- 
thorized to  so  pay  in  advance  by  section  132 
of  article  25  of  the  by-laws.  This  period 
covers  the  time  In  which  deceased's  failure  is 
charged  to  have  occurred,  and  is  undoubtedly 
the  period  upon  which  defendant's  right  to  de- 
clare a  forfeiture  for  dues  is  based.  The 
trial  court  found,  as  a  matter  of  fact,— by 
which  we  feel  bound.— that  the  dues  had  been 
paid,  and  gave  judgment  for  plaintiff.  De- 
fendant appealed. 

We  cannot  review  the  evidence,  and  under- 
take to  say  whether  It  justified  the  finding 
and  judgment;  and,  as  no  question  of  law  is 
saved,  the  judgment  must  stand.  Where  the 
court  in  trying  Issues  of  fact  sits  as  a  Jury, 
and  gives  a  general  verdict,  the  only  way  in 
which  its  errors  can  be  corrected.  If  it  de- 
cides the  law  wrongly  or  makes  a  misapplica- 
tion of  the  law  to  the  facts,  is  to  request 
declarations  of  law,  in  order  that  we  may  see 
on  what  theory  it  proceeded.  To  review  the 
case  would  simply  be  giving  our  opinion  on 
the  weight  of  the  evidence,  where  no  point  of 
law  was  saved  or  raised  in  the  trial  court 
This  we  cannot  do.  The  finding  of  the  court 
is  incontrovertible  here.  Easley  v.  Elliott  43 
Mo.  289;  Wilson  v.  Railway  Co.,  46  Mo.  36; 
Weilandy  v.  I^emuel,  47  Mo.  322;  Hamilton  v. 
Boggess.  63  Mo.  233;  Henry  v.  Bell,  75  Mo., 
loc.  cit  108;  Harrington  t.  Minor,  80  Mo. 
270;  Gaines  v.  Fender,  82  Mo.  497;  Cunning- 
ham V.  Snow,  82  Mo.  687;  Sleferer  v.  City  of 
St  Louis,  141  Mo.,  loc.  clt  595,  43  S.  W.  163; 
Sutter  V.  Raeder,  149  Mo.,  loc.  cit  307,  308, 
50  S.  W.  813;  Swayze  v.  Bride,  34  Mo.  App. 
414;  O'HoweU  v.  Kirk,  41  Mo.  App.  523;  Claf- 
lln  V.  Burkhart's  Adm'r,  43  Mo.  App.  226; 
Morgan  v.  Railway  Co.,  61  Mo.  App.  523.  In 
Hamilton  v.  Boggess,  ante.  Judge  Napton 
said:  "When  a  case  is  submitted  to  a  court, 
and  a  jury  dispensed  wtth,  the  facts  upon 
which  the  court  bases  Its  judgment  are  Incon- 
trovertible here.  This  court  has  only  the 
power  to  review  the  law  declared  by  the 
court  below,  and,  when  that  court  Is  intrusted 
with  both  the  facts  and  the  law,  we  must 
assume  the  facts  to  be  as  that  court  finds 
them.  This  observation  is  not  made  because 
in  the  present  case  the  facts  in  evidence  did 
not  justify  the  assumption  of  the  circuit  court 
In  regard  to  them,  for  there  is,  in  our  opin- 
ion, nothing  unreasonable  in  the  deductions 
made  by  the  circuit  court  from  the  evidence 
presented,  bat  beqause  we  wish  it  to  be  un- 
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derstood  that  It  Is  not  our  province  to  deter- 
mine facts,  or  review  the  finding  of  jarles 
or  courts  on  them,  except  In  chancery  cases." 
And  these  remarks  were  quoted  approvingly 
In  Oalnes  v.  Fender,  ante,  and  In  other  cases. 
In  Sntter  v.  Raeder,  ante.  It  was  said  that 
"our  jurisdiction  in  such  cases  Is  appellate, 
and  not  original,  under  the  constitution,  and 
it  was  not  the  purpose  nor  within  the  power 
of  the  legislatnre  to  require  this  court  to  re- 
view questions  of  fact  even  when  there  is  a 
special  finding  below."  In  Rice  ▼.  Arnold,  B8 
Mo.  App.  07,  and  perhaps  in  one  or  two  other 
cases,  it  was  said  by  us  that,  when  a  case 
has  been  tried  by  the  court  without  a  jury, 
the  appellate  courts  will  not  review  the  find- 
ing, if  there  is  substantial  evidence  to  sup- 
port it  The  facts  must  be  assumed  as  the 
court  found  them.  The  finding  Is  conclusive 
in  such  case  on  the  appellate  court.  The  St 
Louis  court  of  appeals,  In  McGrath  v.  Mitch- 
ell, 66  Mo.  App.,  loc.  cit  629,  referred  to  the 
rule  quoted  by  us  at  the  beginning,  and  fol- 
lowed with  the  observation  that  "we  are  In- 
clined to  hold  that  all  actions  triable  by  the 
court  without  the  Intervention  of  a  jury  are 
reviewable  on  appeal  upon  tiie  weight  of  the 
evidence."  But  no  authority  was  referred  to, 
nor  have  we  been  able  to  find  any,  counte- 
nancing the  rule  the  learned  court  was  In- 
clined to  adopt  The  qualifications  of  the  rule 
as  stated  in  the  last  case  referred  to,  we  must 
think,  are  not  In  harmony  with  the  long  line 
of  cases  which  we  have  cited.  If  It  be  the 
rule  that  the  reviewing'  courts  must  assume 
the  facts  to  be  as  found  by  the  trial  court, 
and  It  is  not  their  province,  in  actions  like 
this,  to  determine  facts  or  review  the  finding 
of  such  courts,  it  is  quite  difScult  to  under- 
stand how  they  can  examine  the  evidence  to 
determine  whether  there  was  any  substantial 
evidence  adduced  to  support  the  finding,  or 
the  weight  of  the  evidence,  without  an  in- 
fringement of  the  rule.  But  if  It  be  the 
rule  in  actions  of  this  kind  that  a  revisory 
court  will  examine  the  record  to  see  whether 
or  not  there  is  any  substantial  evidence  to 
support  the  Judgment  (Moore  v.  Farmer,  156 
Mo.  33,  B6  8.  W,  498,  79  Am.  St.  Rep.  KM), 
and,  if  it  finds  such  evidence,  will  affirm  It, 
then  we  may  say  that  an  examination  of  the 
present  record  for  that  purpose  has  been 
made,  and  the  conclusion  reached  Is  that  there 
is  an  abundance  of  such  evidence  presented  by 
the  record;  and  it  therefore  follows  that  the 
demurrer  to  the  evidence  was  properly  over- 
ruled. 

The  judgment  will  accordingly  be  affirmed. 
All  concur. 


MOORE  T,  THOMPSON. 

(Cioart  of  Appeals  of  St.  Louis,  Mo.    March  18, 

1902.) 

CONTRACT-ASSIONABILITT— ASSENT    OF    LKS- 
SBB—BVIDENCE— STATUTE  OF  FRAUDS- 
CORPORATIONS— CREDITORS. 

1.  A  contract  whereby  the  owners  of  a  de- 
partment  store   let   certain    space   therein   to 


plaintiff  for  a  shoe  department,  Bgi«dng  to 
furaivh  attendant  ser^-ices,  etc.,  was  not  as- 
signable without  the  assent  of  both  parties,  be- 
cause one  of  mutual  confidence,  and  for  the 
performance  of  valuable  services  each  for  the 
other. 

2.  On  an  issue  whether  plaintiff  assented  to 
the  assignment  of  the  contract  to  a  corpora- 
tion BO  as  to  bind  the  latter,  it  appeared  ttiat 
DO  express  assent  was  ever  given,  and  that, 
when  asked  to  assent,  he  refusM  to  do  so  at  tite 
time,  but  took  the  matter  under  advisement 
and  that  his  attorney  wrote  the  origiual  lessors, 
stating  that  he  would  hold  them  liable  nnles! 
some  satisfactory  arrangements  were  nude. 
Afterwards  the  corporation  wrote  plaintiff  tliat 
it  had  assumed  the  lease,  and  would  can?  it 
out  in  every  respect.  Plaintiff  continued  in 
possession  thereafter,  l>oth  he  and  the  corpora- 
tion caiTying  out  the  contract.  Held  snfficient 
to  show  a  substitution  of  tlie  corporation  in 
place  of  the  original  lessors. 

3.  The   corporation's    written   agreement  to 

gerform  the  conditions  of  the  contract  was  snf-        i 
cient  to  take  the  case  out  of  the  statnte  of        I 
frauds  (Rev.  St.  18»9,  f  3418)  where  acted  on 
by  plaintiff,  though  he  did  not  assent  in  writiiig        i 
to  tlie  assignment. 

4.  The    corporation    afterwards    deeded   the 
entire  establishment  to  a  trustee  for  creditors,        ! 
and  plaintiff  was  forced  to  quit  the  premises, 
and  dispose  of  his  goods,  etc.,  at  a  loss,  and 

to  lose  the  value  of  nis  unexpired  lease.  SfU 
that,  though  plaintiff's  damages  were  nnliq- 
uidated,  he  was  nevertheless  a  creditor  of  the 
corporation^  and  entitled  to  recover  against  iu 
trustee. 

Appeal  from  St  Louis  circuit  court:  Wal- 
ter B.  Douglas,  Judge. 

Action  for  breach  of  contract  by  William 
T.  Moore  against  William  B.  Thompson,  trus- 
tee of  the  Ryan-Clarkson  Dry  Goods  Compa- 
ny. Judgment  for  pialntitC,  and  defendant 
appeals.    A  (firmed. 

R.  E.  Rombauer  and  Ford  Thompson,  for 
appellant    Given  Campbell,  for  respondent 

BLAND,  P.  J.  A  commercial  firm  In  the 
City  of  St  Louis  known  as  Ryan  &  Cannon, 
and  composed  of  M.  I.  Ryan,  J.  M.  Cannon, 
and  George  Murphy,  on  July  28.  188S,  made 
the  following  contract  with  the  plaintiff: 
"We,  the  undersigned,  Ryan  &  (^nnon,  agree 
to  rent  to  W.  T.  Moore,  for  shoe  department 
space  in  610-12  Washington  avenue,  for  a 
period  of  (10)  years,  beginning  January  1, 
ISDS.  The  space  to  be  68  feet  5  Inches  in 
length  by  8  feet  9  inches  In  width.  Shelving 
to.  run  along  west  wall  68  feet  6  Inches  to 
west  ^-IndowB.  Rent  to  be  twenty-four  hun- 
dred ($2,400)  per  year,  or  forty-six  dollars 
and  sixteen  cents  ($46.16)  per  week,  until 
sales  of  the  department  reach  ($50,000)  per 
year,  at  which  time  said  W.  T.  Moore  agrees 
to  pay  Ryan  &  Cannon  7Mi  per  cent  on  all 
sales.  Settiements  to  be  made  weekly  for 
rent  and  all  freight  and  express  charges 
paid  by  Ryan  &  Cannon  in  cash  for  W.  T. 
Moore  to  be  paid  Thursday  of  each  week. 
Advertising  to  be  dednctea  the  first  week  of 
each  month.  Advertising  to  be  figured,  on 
the  actual  number  of  lines  used  and  ten  per 
cent  of  the  heading.  Ryan  &  Cannon  are  to 
charge  said  W.  T.  Moore  for  advertising  at 
the  same  rate  as  the  St  Louis  Globe-Demo- 
crat St  Louis  Republic,  St  Loula  Cauronlde, 
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St  Louis  Post-Dispatch,  St  Lonis  Star  News- 
paper Companies  charge  Ryan  &  Cannon. 
Bald  Ryan  &  Cannon  agree  that  said  W.  T. 
Moore  may  use  for  show  windows  the  whole 
west  window  on  Washington  avenue,  now 
divided  into  three  parts,  said  window  to  be 
dressed  by  W.  X.  Moore.  Ryan  &  Cannon 
further  agree  to  set  aside  In  one  of  the  upper 
floors  of  510-12  Washington  avenue  enough 
space  for  duplicate  and  empty  cases  which 
the  shoe  department  will  need;  also  agree 
to  furnish  three  (S)  cash  carrier  basltets. 
Ryan  &  Cannon  further  agree  to  have  cases 
In  duplicate  room  the  same  day  goods  are  re- 
ceived. They  also  agree  to  furnish  all  sales 
checlis.  exchange  checlis,  and  address  blanlis, 
which  are  necessary  to  the  business  accord- 
ing to  Ryan  &  Cannon's  system.  Ryan  & 
Cannon  further  agree  to  furnish  Janitor,  and 
have  said  Janitor  to  dust  carpets  every 
night;  also  night  watchman.  They  also 
agree  to  display  no  less  than  (4)  signs  for 
each  floor,  directing  customers  to  the  shoe 
department  Ryan  &  Cannon  also  agree  to 
be  responsible  for  all  packages  after  they 
leave  the  salesman.  Ryan  &  Cannon  further 
agree  to  stand  good  and  pay  said  W.  T. 
Moore  for  any  shoes  that  said  Ryan  &  Can- 
non should  charge  their  customers,  and  vice 
versa.  Fixtures  to  be  put  up  by  W.  T. 
Moore  at  his  expense.  This  contract  to  com- 
mence Sept  6,  1896,  at  which  time  Ryan  & 
Cannon  agree  to  have  space  for  shoe  depart- 
ment clear.  All  purchases  for  this  depart- 
ment must  be  made  In  the  name  and  at  the 
risk  of  W.  T.  Moore.  Ryan  &  Cannon  will 
not  be  responsible  for  any  of  said  W.  T. 
Moore's  purchases  or  contracts  with  other 
parties.  Ryan  &  Cannon  agree  to  furnish 
cashier,  bundle  wrappers,  wrapping  paper 
and  twine,  heat  and  elevator  service;  also 
agree  to  keep  shoe  department  as  well  light- 
ed as  space  is  at  present  W.  T.  Moore  to 
handle  all  leggings  and  over-galters.  Cata- 
logue space  occupied  In  catalogue  to  be  paid 
pro  rata  of  cost  and  mailing;  charge  ex- 
pressage  on  shoes  prepaid  on  country  orders 
pro  rata  of  amount  of  order.  All  advertising 
must  be  submitted  to  Ryan  &  Cannon  for 
approval  before  being  Inserted  in  paper,  and 
will  be  attended  to  by  advertising  manager. 
When  parcels  of  shoes  only  are  purchased, 
and  are  required  to  be  sent  to  the  depot,  the 
charge  of  ten  cents  made  by  the  package 
room  employes  at  the  railroad  station  will  be 
paid  by  W.  T.  Moore.  Our  regiilar  deliveries 
being  very  ample,  all  packages  to  be  sent 
'special'  must  first  have  the  O.  K.  of  our  su- 
perintendent before  being  promised  to  the 
customer.  The  department  is  to  be  luiown 
a>  the  Ryan  &  Cannon  Shoe  Dept,  and  shoes 
will  be  so  stamped;  likewise  the  cartoons. 
The  help  employed  by  this  department  must 
at  all  times  be  satisfactory  to  Ryan  &  Can- 
non, and  in  cases  where  the  taking  back  of 
goods  or  allowances  for  any  cause  are  re- 
ferred to  Kyan  &  Cannon,  Ryan  &  Cannon 
must  have  the  right  of  final  decision."   Plain- 


tiff went  Into  possession  of  the  rented  space 
In  the  store  of  Ryan  &  Cannon,  and  paid  the 
rent  and  all  the  terms  of  the  contract  were 
carried  out  by  both  parties  thereto  until 
about  the  10th  of  November,  1888,  when  Can- 
non sold  his  Interest  In  the  firm  to  Murphy. 
This  partnership  continued  until  January  14, 
1899,  on  which  date  the  partnership  busi- 
ness and  assets  were  sold  to  the  Ryan-Clark- 
son  Dry  Goods  Company,  a  corporation. 
The  corporation  took  possession  of  the  prem- 
ises formerly  occupied  by  Ryan  &  Cannon, 
and  continued  the  business  until  December 
16,  1899,  when  the  corporation  executed  a 
deed  of  trust  to  W.  B.  Thompson  for  the  ben- 
efit of  creditors.  The  deed  of  trust  after 
specifying  numerous  creditors,  contained  the 
following  clause:  "This  conveyance  Is  In- 
tended to  be  for  the  benefit  of  every  creditor 
of  the  said  party  of  the  first  part  herein, 
and.  If  any  such  creditor  Is  not  mentioned  In 
this  Instrument,  such  omission  occurred  by 
oversight  It  being  the  Intent  and  puri>o8e  of 
this  conveyance  that  all  of  the  creditors  of 
said  party  of  the  first  part  shall  share  in 
equal  proportions  in  the  assets  of  said  cor- 
poration when  the  same  are  distributed  ac- 
cording to  the  provisions  of  this  instrument" 
Thompson,  the  trustee,  on  December  16, 
1899,  took  possession  of  the  property,  and  a 
short  time  ([fterwards  handed  to  plalntlfC 
the  following  Instrument  for  his  signature, 
to  wit:  "Whereas,  W.  T.  Moore  Is  In  po»- 
session  of  a  certain  part  of  premises  known 
as  510-12  Washington  avenue.  In  the  city  of 
St  Louis,  and  heretofore  occupied  by  the 
Ryan-Clarkson  Dry  Goods  Company,  and  has 
been  paying  to  the  Ryan-Clarkson  D.  O.  Co. 
for  such  space  at  the  rate  of  9^16  per 
week,  including  light,  delivery,  and  cashier's 
service;  whereas,  he  desires  to  continue  In 
possession  of  said  space,  and  secure  the 
cashier's,  delivery,  and  heat  service  during 
the  occupancy  of  the  premises  by  W.  T. 
Thompson,  trustee  for  the  creditors  of  the 
Ryan-Clarkson  D.  6.  Co.;  whereas,  the  said 
trustee  is  willing  to  permit  the  said  service 
without  binding  him,  the  said  trustee,  or  the 
assets  of  said  Ryan-Clarkson  D.  G.  Co.,  by 
reason  of  the  continuance  of  said  service: 
Now,  therefore,  the  undersigned,  William  T. 
Moore,  does  hereby  agree,  without  prejudice 
to  any  of  the  rights  of  the  creditors  of  the 
Ryan-Clarkson  D.  G.  Co.,  or  without  any 
personal  responsibility  on  the  part  of  the 
trustee,  to  permit  the  said  trustee  to  contlnUB 
the  said  service  until  such  time  as  said  trus- 
tee shall  terminate  the  said  service.  And 
said  Moore  does  hereby  agree  that  any  pay- 
ment made  to  him  of  the  dally  receipts  of 
said  service  shall  In  no  manner  bind  the 
said  trustee,  or  shall  in  no  manner  prejudice 
any  of  the  rights  of  the  said  creditors  of  the 
Ryan-Clarkson  D.  6.  Co.  by  reason  of  such 
continued  service.  And  it  Is  further  agreed 
that  a  settlement  of  such  service  shall  be 
made  daily,  and  the  receipts  signed  by  the 
said   Moore.    In  witness   whereof   said  W. 
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T.  Moore  has  hereunto  set  tale  band  this  19tb 
day  of  December.  1899."  The  plaintiff  re- 
fused to  Bign  this  paper,  whereupon  Thomp- 
son refused  to  let  him  have  the  use  of  ills 
cashier,  refused  to  handle  his  bundles,  and 
refused  to  carry  out  the  provisions  of  the 
contract  made  with  the  firm  of  Ryan  &  Can- 
non. Moore  then  furnished  his  own  cashier, 
handled  his  own  cash,  and  supplied  his  own 
wrapping  paper  until  the  24th  day  of  De- 
cember, 18G0,  when  the  trustee  closed  the 
store  for  the  purpose  of  taking  stock,  and 
never  reopened  It  Thompson,  as  trustee, 
sold  the  store  to  Max  Shultz  Dry  Goods  Com- 
pany,  who  refused  to  let  plaintiff  remain  In 
the  establishment,  and,  being  unable  to  se- 
cure other  quarters  In  a  department  store, 
be  was  unable  to  carry  on  his  shoe  business, 
and  was  compelled  to  sell  his  stock  of  mer- 
chandise at  a  loss  of  $800.  When  plaintiff 
rented  the  space  from  Ryan  &  Cannon  he 
put  In  shelving,  furniture,  and  fixtures,  and 
testified  that  bis  loss  on  these  was  about 
$320,  and  that  the  unexpired  term  of  his 
lease  was  worth  $6,000.  Thompson,  the  trus- 
tee, has  retained  and  withheld  funds  in  his 
bands,  under  an  agreement  dated  July  8, 
VMO,  made  between  himself,  Moore,  and  oth- 
ers, sufllclent  to  meet  the  claim  of  plaintiff 
in  this  case. 

A  few  days  before  the  foribatlon  of  the 
corporation  the  Ryan-Clarkson  Dry  Ooods 
Company,  plaintiff  was  Informed  of  the  fact 
that  this  corporation  would  buy  out  Ryan  & 
C<annon,  and  was  asked  If  he  would  sign  an 
agi-eement  substituting  the  corporation  In  the 
place  of  Ryan  &  Cannon  In  his  contract 
Plolntlff  stated  that  he  would  not  at  that 
time,  either  refuse  or  consent  to  such  an 
agreement  After  the  Ryan-CIarkson  Dry 
Ooods  Company  took  charge  of  the  business, 
the  following  letter  was  addressed  to  plain- 
tiff: "St  Louis,  Mo.,  January  20th,  1890.  Mr. 
W.  T.  Moore,  Olty— Dear  Sir:  We  beg  to  no- 
tify you  that  we  have  assumed  all  leases  and 
contracts  of  the  firm  of  Ryan  &  Cannon  and 
their  successors,  and  have  had  them  all  trans- 
ferred to  us,  and  duly  signed,  sealed,  and  re- 
corded, and  we  beg  to  notify  you  that  we 
shall  execute  your  contract  In  every  respect. 
Yours  truly  [Signed]  Ryan  &  Olarkson  Dry 
Goods  Co.,  by  M.  I.  Ryan,  President"  Plain- 
tiff received  this  letter,  but  did  not  answer 
It  In  writing  or  verbally,  but  after  the  cor- 
poration took  charge.  It  and  Moofe  continued 
to  act  upon  and  carry  out  all  the  terms  and 
provisions  of  the  contract  with  Ryan  &  Oan- 
non  until  Wm.  B.  Thompsin  took  possession 
as  trustee  for  the  benefit  of  creditors.  On 
January  13.  1890,  O'Nell  Ryan,  plaintiff's  at- 
torney, wrote  the  following  letter:  "St.  Louis, 
Mo.,  Jan.  13,  1899.  M.  I.  Ryan,  Ef,q..  Care 
Ryan  &  Cannon,  Broadway  &  Washington 
Ave.,  Olty— Dear  Sir:  I  am  directed  by  my 
client,  Mr.  W.  T.  Moore,  to  advise  you  that 
it  Is  his  purpose  to  hold  you  and  the  other 
persons  who  composed  the  firm  of  Ryan  & 
Cannon  responsible  for  the  damages  he  has 


sustained  and  will  sustain  by  reason  of  the 
breach  of  contract  between  him  and  the  said 
firm  of  date  July  26,  1898,  as  the  dissolution 
of  said  firm  and  the  course  pursued  since  then 
In  the  conduct  of  the  business  carried  on  at 
Broadway  &  Washington  Ave.,  as  well  as  the 
course  Mr.  Moore  Is  advised  Is  Intended  to  be 
pursued  In  connection  with  the  business  to  be 
conducted  at  said  place,  has  entailed,  and 
will  hereafter  entail,  heavy  losses  upon  blm, 
and  in  some  respects  cause  him  Irreparable 
damage.  It  is  not  our  client's  desire  to  enter 
Into  litigation,  but  I  am  Instructed,  unless 
some  satisfactory  arrangement  Is  made,  to 
take  such  proceedings  at  law  or  equity  as 
may  be  necessary  to  assert  and  protect  his 
rights.  Yours  truly.  O'Nell  Ryan."  M.  I. 
Ryan,  president  of  the  Ryan-Olarkson  Dry 
Goods  Oompany,  testified  that  after  the  cor- 
poration went  hito  possession  he  repeatedly 
requested  Moore  to  accept  the  corporation  as 
lessor  of  the  space  he  occupied  In  the  store, 
and  that  Moore  refused  to  do  anything;  ttiat 
finally,  along  about  the  first  part  of  February, 
be  said  to  Moore:  "I  am  going  to  New  York, 
and  you  have  got  either  to  say  one  thing  or 
the  other;  either  fish  or  cut  bait;  go  to  work 
and  accept  the  new  contract  or  we  will  get 
somebody  to  buy  you  out;"  that  Moore  did 
not  say  anything  one  way  or  the  other;  that 
he  got  a  shoe  man,  and  took  him  to  the  prem- 
ises, with  a  view  of  leasing  him  the  space  oc- 
cupied by  Moore,  but  he  did  not  say  anything 
to  Moore  about  it  Moore,  in  rebuttal,  testi- 
fied that  he  never  had  any  such  conversation 
with  Ryan;  that  Ryan  did  speak  to  him  at 
one  time  about  getting  a  man  to  buy  him  out; 
that  be  told  Ryan  that  he  was  going  to  stay 
where  he  was,  and  hold  on  to  his  lease;  that 
Ryan  never  brought  any  one  there  to  buy 
him  out  It  Is  admitted  that  Ryan  and  Clark- 
son  are  Insolvent  and  tltat  tiie  assets  in  the 
bands  of  Thompson  are  not  sufficient  to  pay 
the  debts  of  the  corporation  in  full.  The  evi- 
dence Is  also  that  plaintiff  was  not  Informed 
of  the  formation  of  the  partnership  of  Ryan 
&  Murphy  as  successors  of  Ryan  &  Gannon 
until  after  this  suit  was  brought 

The  following  is  the  decree:  "TMa  cause 
came  on  to  be  heard  before  the  circuit  court 
of  the  city  of  St  Louis  in  division  No.  6 
thereof,  Hon.  Walter  B.  Douglas,  Judge  of 

said  division,  presiding,  on  the day  of 

,  A.  D.  1901,  plaintiff  and  defendant 

both  being  represented  by  counsel;  and  the 
court  having  heard  the  evidence  and  consid- 
ered the  pleadings,  and  all  matters  sub- 
mitted to  the  court,  doth  find  that  the  con- 
tract of  lease  of  July  28,  1808,  In  evidence 
before  the  court,  and  admitted  by  the  plead- 
ings, by  mesne  assignments  and  by  the  action 
of  the  parties  thereto  became  binding  on 
Ryan  &  Murphy,  successors  of  Ryan  &  Can- 
non, parties  to  said  contract  and  upon  the 
Ryan-CIarkson  Dry  Goods  ComjMiny,  a  co^ 
poratlon  of  the  city  of  St  I/>uls,  Missouri, 
and  that  said  Ryan-CIarkson  Dry  Goods 
Company  assumed  the  contracts  and  were 
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the  anccessors  of  the  firm  of  Ryan  &  Murphy, 
and  that  said  contract  was  acted  upon  by 
said  Dry  Goods  Company  and  said  plaintiff, 
and  all  Its  terms  and  provisions  carried  out, 
and  was  binding  on  the  said  parties.  And 
the  court  further  finds  that  plaintiff,  relying 
on  said  contract,  established  a  retail  shoe 
business  in  the  premises  described  In  the  said 
oontra>rt,  and  Incurred  expenses  in  fitting  up 
the  space  described  In  the  contract  for  the 
retail  shoe  business,  and  that  the  parties  in 
all  things  carried  out  said  contract  until  the 
16tb  day  of  December,  1899,  when  said  dry 
goods  company  conveyed  its  store,  premises, 
and  stock  to  William  B.  Thompson,  trustee, 
for  the  benefit  of  all  of  their  creditors.  And 
the  court  finds  that  said  Thompson,  trustee, 
refused  to  recognise  the  rights  of  the  plain- 
tiff under  said  contract  of  lease,  and  closed 
up  the  store,  and  shut  him  out  from  the  fur- 
tlier  enjoyment  of  his  said  ten-year  contract; 
that  plaintiff  incurred  losses  and  damages 
by  reason  of  the  action  of  said  Ryan-Olarit- 
wm  Dry  Goods  Company  in  transferring  its 
property  to  said  Thompson,  trustee,  and  in  a 
greater  amount  than  $2,000  (two  thousand 
dollars).  And  the  court  doth  further  find 
that  defendant,  William  B.  Thompson,  trus- 
tee, has  a  special  fund  of  |2,000.00  In  his 
bands  to  cover  the  claim  of  this  plaintiff 
Bbould  his  claim  be  established  by  a  Judg- 
ment of  the  court  And  the  court  doth  fur- 
ther find  that  said  plaintiff  is  a  creditor  of 
said  Byan-Olarkson  Dry  Goods  Company,  and 
bas  established  his  claim  In  the  said  sum  of 
two  thousand  dollars  ($2,00a00).  Wherefore 
the  court  doth  order,  adjudge,  and  decree 
that  the  plainturs  said  daim  of  two  thou- 
sand dollars  ($2,000.00)  is  chargeable  against 
the  estate  of  said  Byan-Clarkson  Dry  Goods 
Company,  In  the  hands  of  said  William 
B.  Thompson,  trustee,  defendant  herein,  with 
the  same  effect  as  if  the  same  had  been 
expressly  recited  In  said  trust  deed  of  De- 
cember 16,  1809.  It  is  further  ordered  that 
plaintiff  recover  his  costs  herein  expended  of 
defendant."  The  defendant  duly  excepted  to 
this  decree,  and  in  due  time  filed  his  motions 
(or  rehearing  and  new  trial  and  in  arrest, 
which  motions  were  by  the  court  overruled. 
Thereupon  defendant  perfected  his  appeal. 
The  assignment  of  errors  by  appellant  is: 
"(1)  Hie  finding  and  judgment  of  the  court 
are  against  the  evidence.  (2)  The  judgment 
of  the  court  on  the  facts  found  is  erroneous. 
(3)  The  judgment  of  the  court  is  excessive. 
ii)  The  judgment  Is  against  equity.  (5)  The 
court  erred  in  overruling  defendant's  motion 
(or  new  trial.  (6)  The  court  erred  in  overrul- 
ing defendant's  motion  in  arrest  of  judg- 
ment" 

1.  The  contract  sued  on  was  not  assigna- 
ble without  Uie  assent  of  both  parties  there- 
to for  the  reason  that  it  was  one  of  mutual 
confidence  and  for  the  performance  of  val- 
uable services  each  for  the  other.  Hardy 
Implement  Co.  v.  South  Bend  Iron  Works, 
129  Mo.  222,  81  &  W.  699;   Lansden  v.  Mc- 


Carthy, 45  Mo.  106;  Butts  t.  McMurry,  74 
Mo.  App.  526;  Arkansas  Val.  Smelting  Co. 
V.  Belden  Mln.  Co.,  127  U.  S.  379,  8  Sup. 
Ct  1308,  32  L.  Ed.  246.  The  contention  of 
defendant  is  that  plaintiff  refused  to  assent 
to  the  assignment  by  Ryan  &  Cannon  to  the 
Ryan-Clarkson  Dry  Goods  Company,  and 
hence  the  latter  company  was  not  bound  to 
perform  the  contract  and  is  not  liable  to 
Moore  for  any  breach  thereof.  Moore  at  no 
time  expressly  assented  to  the  assignment 
verbally  or  by  writing.  His  principal  ob- 
jection, it  seems,  to  entering  into  the  new  ar- 
rangement, when  he  was  asked  to  do  so  by 
Thompson,  was  that  his  shoes  were  brand- 
ed "Byan  &  Cannon,"  and  that  a  change  in 
the  name  of  the  business  would  entail  up- 
on him  a  considerable  expense  In  rebrandlng 
his  shoes.  He  did  not,  at  that  time,  refuse 
to  give  his  assent  to  the  substitution,  but  took 
the  matter  under  advisement  The  letter  of 
O'Nell  Ryan,  Moore's  attorney,  of  January 
13tb,  addressed  to  M.  I.  Ryan,  expressed  the 
Intention  ot  Moore  to  hold  the  firm  of  Ryan 
&  Cannon  on  the  contract  unless  some  sat- 
isfactory arrangemetit  was  made.  It  does 
not  appear  from  the  evidence  that  any  no- 
tice was  taken  of  this  letter  by  Ryan  &  Can- 
non, or  that  the  Ryan-CIarkson  Dry  Goods 
Company's  attention  was  called  to  It,  either 
before  or  after  it  went  Into  possession  of  the 
store.  Subsequent  to  the  interview  with 
Thompson,  and  after  the  letter  of  O'Netl 
Ryan,  came  the  letter  of  the  Ryan-CIarkson 
Dry  Goods  Company  of  January  20th,  ad- 
dressed to  Moore,  in  which  he  was  informed 
that  the  corporation  bad  assiuned  the  per- 
formance of  his  ccmtract  with  Ryan  &  Can- 
non and  that  it  had  been  tnmsferred  to  it 
duly  "signed,  sealed  and  recorded,"  with  the 
assurance  that  the  corporation  would  execute 
the  contract  in  every  respect  After  this  let- 
ter was  received  by  Moore,  the  uncontradict- 
ed evidence  Is  that  both  he  and  the  Ryan- 
CIarkson  Dry  Goods  Company  did  keep  and 
perform  every  condition  of  the  contract  un- 
til Thompson  took  possession  as  trustee  and 
tamed  Moore  out  This  letter  called  for  a 
prompt  rejection  of  its  proposals  if  Moore  did 
not  Intend  to  accept  the  substitution  of  the 
Ryau-Clarkson  Dry  Goods  Compaby  for 
Ryan  &  Cannon  as  a  party  to  the  contract. 
He  made  no  such  rejection,  but,  on  the  con- 
trary, by  his  conduct  It  appears  that  he  ac- 
cepted the  substitution,  continued  in  posses- 
sion of  the  premises,  and  carried  out  his 
part  of  the  contract  with  the  Ryan-Olarkson 
Dry  Goods  Company  so  long  as  he  was  per- 
mitted to  do  so;  and  we  think  the  learned 
circuit  judge  was  warranted  by  this  evidence 
in  finding  Uiat  both  Moore  and  the  Ryan- 
CIarkson  Dry  Goods  Compahy  acted  upon 
the  contract  and  carried  out  all  of  Its  terms, 
and  that  there  was  a  substitution  of  the 
Ryau-Clarkson  Dry  Goods  (k>mpany  for 
Ryan  &  Cannon  as  a  party  to  the  contract 
by  the  assent  of  Moore,  unless,  as  contended 
for  by  defehdant,  the  acceptance  by  Moore  of 
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the  substltntlon,  to  bind  the  Byan-CIarkson 
Dry  Goods  Company,  had  to  be  in  writing. 
The  contract  was  not  to  be  performed  within 
a  year,  and  comes  within  the  statute  of 
frauds.  Section  3418,  Rev.  St  1899.  The 
assignment  of  the  contract  to  the  Byan- 
CIarkson  Dry  Goods  Company  was  in  writ- 
ing, and  Its  promise  to  Moore  to  perform  the 
conditions  of  the  contract  was  also  in  writ- 
ing. (See  letter  of  January  20,  1899).  The 
Ryan  &  Clarkson  Dry  Goods  Company  is  the 
party  to  be  charged  with  the  performance  of 
the  contract,  and,  while  its  agreement  to  be 
substituted  as  a  party  to  the  contract  Is  uni- 
lateral. Its  signature  alone  to  the  agreemoit 
is  sufficient  to  take  the  case  out  of  the  stat- 
ute of  frauds  if  the  other  party  acted  on  it 
Mastin  V.  Grimes,  88  Mo.  478;  Cunningham  v. 
WUllams,  43  Mo.  App.  fi29;  Warren  v.  Cos- 
teUo,  109  Mo.,  loc.  clt  343,  19  S.  W.  29,  32 
Am.  St  Rep.  669. 

2.  The  transfer  of  the  establishment  by 
the  Ryan-CIarkson  Dry  Goods  Company  to 
Thompson,  trustee,  was  a  breach  of  the  con- 
tract and  forced  the  removal  of  Moore  from 
the  premises,  resulting,  according  to  the  un- 
disputed evidence.  In  loss  on  bis  goods  and 
fixtures,  and  a  still  greater  loss  In  the  value 
of  hla  right  to  keep  the  space  In  the  build- 
ing, and  carry  on  his  business  for  the  un- 
expired term  of  his  lease.  These  damages 
are  unliquidated,  but  Moore  is  nevertheless  a 
creditor  of  the  Ryan-Clarkson  Dry  Goods 
Company  (Hoyle  ▼.  Scudder,  32  Mo.  App. 
372;  In  re  Reading  Iron  Works,  160  Pa.  369, 
24  AtL  617;  Sweetman's  Appeal,  Id.;  Potts 
V.  Valley  Mills,  167  Pa.  810,  31  Atl.  666; 
Kalkboff  V.  Nelson,  60  Minn.  284,  62  N.  W. 
832),  and  Is  entitled  to  recover  the  damages 
he  has  snstelned.  The  trial  court  found  that 
these  damages  were  In  excess  of  the  sum 
sued  for  ($2,000),  and  we  think  the  evidence 
abundantly  supports  the  finding,  and  affirm 
the  Judgment  • 

BARCLAY  and  GOODE,  JJ.,  concur. 


STATE  ex  rel.  PAYNE  et  al.  t.  KINLOCH 

TEL.  CO. 

(Court  of  Appeals  of  St  Louis,  Mo.   March  18t 

1902.) 

TELEPHONE  COMPANIES— RELATION  TO  PUB- 
LIC—PRIVATE SERVICE— RIOHT  TO  REFUSE- 
EXACTION  OF  CONDITIONS  —  PAYMENT  OF 
BACK  RENT— MANDAMUS. 

1.  A  telephone  company  Bustalns  such  rela- 
tions to  the  citizeuB  of  the  territory  in  which 
it  operates  that  it  la  bound  to  enter  into  a 
contract  with  a  citizen  to  furnish  him  private 
Berrice  when  requested  and  accompanied  with 
an  otFer  to  pay  the  usnaJ  charge  In  odvance; 
and  where  an  InBtrument  has  been  removed, 
and  the  customer  is  solvent,  and  it  Is  fairly 
doubtful  if  any  back  rent  is  due,  or  the  sub- 
scriber has  paid  for  all  the  actual  former  serv- 
ice rendered,  it  cannot  exact  as  a  condition 
that  it  be  made  whole  for  back  rent  claimed 
and  the  cost  of  the  reinstallation;  and  the  fact 
that  it  maintains  public  toll  stations  for  the 
use  of  the  general  public  would  not  justify  its 
refusal  to  famisb  service. 


2.  When  a  telephone  company  unjustly  re- 
fuses to  furnish  a  customer  with  service,  man- 
damus will  lie  to  compel  It  to  do  so. 

Appeal  from-  St  Louis  circuit  court 
Application  for  mandamus  by  the  stote,  on 

the  relation   of   O.    E.    Payne  and    others, 

against    the    Kinloch    Telephone   Company. 

A  peremptory  writ  was  denied,  and  relators 

appeal.    Reversed. 

D.  D.  Holmes,  for  appellants.  Geo.  W. 
Easley  and  Boyle^  Priest  &  Lehmann.  for 
respondent 

GOODE,  J.  An  alternative  writ  of  man- 
damus was  Issued  at  the  Instance  of  appel- 
lants commanding  the  respondent  to  rent  to 
the  appellants  a  telephone  instrument  and 
place  the  same,  together  with  the  usual 
appurtenances.  In  their  building,  connect  it 
with  the  wires  of  the  resi>ondenfs  tele- 
phone system',  and  so  maintain  It  as  to 
afford  the  plaintiffs  the  customary  facili- 
ties for  receiving  and  transmitting  mes- 
sages over  the  wires  of  the  respondent 
throughout  the  city  of  St  Louis,  or  show 
cause  to  the  contrary.  Appellants  consti- 
tute a  copartnership  doing  business  nndo: 
the  style  of  the  Keystone  View  Company, 
llie  respondent  the  Kinloch  Telephone 
Company,  Is  a  c(»i>oratlon  organized  nnd?r 
the  laws  of  this  state,  and  Is  engaged  in  oi)- 
eratlng  a  telephone  system  in  the  city  of 
St  Louis  for  the  transmission  of  news  and 
messages  for  hire  between  Ite  costomers 
within  said  city  by  means  of  the  apparatus 
and  appliances  pertaining  to  such  a  system. 
According  to  Its  return.  It  operates  two  sys- 
tems,—one  consisting  of  instrumente  located 
in  public  places,  like  hotels  or  drug  stores, 
which  any  person  may  use  at  any  time  for 
a  small  toll;  and  the  other  a  system  of 
private  instruments,  placed  in  the  offices  or 
buildings  of  subscribers  under  special  con- 
tract and  nnder  Just  and  reasonable  roles 
governing  their  use.  By  its  answer  re- 
spondent contends  that  It  Is  a  common  car- 
rier in  respect  to  the  first  tx  public  system, 
bnt  that  as  to  the  other  it  is  not  a  common 
carrier,  and  is  only  bound  to  serve  persona 
with  whom  It  contracts  on  terms,  condi- 
tions, and  regulations  made  by  the  respond- 
ent In  March,  1900,  the  following  contract 
was  made  by  the  parties,  under  which  ap- 
pellants subscribed  for  an  Instrument  to 
be  placed  In  their  business  quarters:  "St 
lionls.  Mo.,  March  7,  1900.  We  hereby 
agree  to  rent  of  the  Kinloch  Telephone  Com- 
pany at  oar  place  of  business.  No.  S443  Lac- 
lede avenue,  one  telephone  on  copper  whe 
metallic  drcnit  for  the  period  of  five  years, 
npon  the  following  terms  and  conditions: 
(1)  To  pay  |60  per  annum,  in  quarterly  pay- 
ments, said  payments  to  be  made  in  ad- 
vance. (2)  We  agree  to  use  said  tdephone 
as  long  as  we  require  the  use  of  a  t^ephone, 
not  to  exceed  five  years.  (3)  The  time  of 
the  beginning  ot  the  term  to  date  from  the 
Installation  of  the  Instrument    (4)  The  tel- 
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ephone  fnmlBhed  to  be  and  remain  the  prop- 
erty of  the  Klnlocb  Telephone  Company, 
vrhlch  company  shall  hare  anthorlty  to  re- 
move the  same  for  nonpayment  of  the  rent- 
al, after  reasonable  notice.  Keystone  View 
Company,  per  M.  1.  Payne,  Pres."  Appel- 
lants paid  the  hire  of  the  telephone  for 
which  they  subscribed  until  the  lat  day  of 
October,  1000,  it  seems,  or  two  quarters.  It 
worked  badly,  and  messages  could  not  be 
received  or  transmitted  over  it  satisfacto- 
rily. Appellants  complained  of  Its  defects 
from  time  to  time,  and  attempts  were  made 
to  pat  It  In  good  working  order,  but  without 
succeBS,  until  about  the  15th  day  of  Decem- 
ber. In  the  meanwhile  appellants  became 
80  dissatisQed  with  the  appliance,  and  tired 
of  waiting  for  it  to  be  adjusted  properly, 
that  they  notified  the  respondent  on  the 
8l8t  day  of  August— that  is,  a  month  before 
the  expiration  of  the  time  for  which  they 
bad  paid,  to  remove  It.  Respondent  dlare- 
^rded  several  notices  of  this  kind,  and  on 
the  15th  day  of  December  the  Instrument 
was  flnaUy  adjusted  so  that  It  rendered 
good  service,  and  the  appellants  were  will- 
ing and  desired  to  retain  the  use  of  It,  and 
80  notified  the  respondent,  tendering  them 
on  the  3d  day  of  January  the  sum  of  $16 
for  the  quarter  next  ensuing  and  offering  to 
pay  them  $5  for  the  service  during  the  tinre 
the  instrument  had  been  efficient  prior  to 
said  date.  Respondent  demanded  pay  for 
the  entire  time  the  Instrument  had  been  In 
appellants'  house,  regardless  of  whether  it 
worked  or  not,— that  is,  insisted  on  being 
paid  for  the  time  from  October  Ist  to  De- 
cember 15th,— though  there  was  no  evidence 
tending  to  prove  the  telephone  was  of  any 
use  to  the  appellantB  during  that  interval. 
In  spite  of  said  tender  and  appellants'  no- 
tiflcatlon  that  they  wished  to  retain  the  in- 
strument after  it  became  efficient,  respond- 
ent removed  it  on  the  4th  day  of  January, 
1901,  and  has  since  that  time  refused  to  re- 
store it  unless  paid  for  all  the  time  it  was 
in  the  building  at  the  usual  rates.  The 
claim  is  put  forward  that  one  rule  of  the 
company  is  not  to  reinstate  a  telephone 
which  has  been  removed  for  nonpayment  of 
rent  until  all  back  payments  have  been 
made  and  the  cost  of  reinstallation,  amount- 
ing to  fl7,  also  paid  in  advance  (although 
the  latter  item  was  waived  by  the  manager 
or  superintendent  of  the  company  in  this 
Instance).  The  alleged  rule  in  regard  to 
when  an  Instrument  will  be  restored  to  a 
subscriber  or  reinstalled  on  his  premises  is 
not  among  any  of  the  printed  rules  of  the 
company  furnished  to  subscribers,  nor  is  It 
in  the  form  of  a  printed  rule  at  all,  nor 
was  it  communicated  to  appellants  when 
tbey  made  the  contract  with  the  respondoit, 
or  ever  communicated  to  them  until  tbey 
demanded  a  continuance  of  service  by  the 
respondent. 

Tbe  facts  In  this  case  are  undisputed,  the 
predss  issue  being  whether  or  not  the  re- 


spondent is  bound  to  Install  a  telephone  on 
the  appellants'  premises  on  their  demand  and 
tender  of  one  quarter's  rent  in  advance,  plus 
the  unpaid  rent  for  the  time  they  enjoyed 
good  service  by  the  other  telephone:  and 
whether,  if  there  is  an  obligation  of  that 
kind  on  the  rbspondent,  it  may  be  enforced 
by  this  remedy.  Such  a  controversy  might 
often  turn  somewhat  on  the  regulations  of 
the  telephone  company,  its  contrarts  with 
customers,  and  the  behavior  of  the  latter 
while  using  the  telephone  system.  But  aside 
from  the  special  circumstances  that  may  arise 
in  any  case,  a  larger  question  is  raised  by 
the  return  to  the  alternative  writ  of  manda- 
mus in  the  present  one,  namely,  whether 
the  respondent,  or  any  other  telephone  com- 
pany, sustains  such  a  relation  to  the  citizens 
of  the  territory  In  which  it  operates  Its  sys- 
tem that  It  is  bound  to  enter  Into  a  contract 
with  a  citizen  to  furnish  him  telephonic  fa- 
cilities when  requested  and  accompanied  with 
an  offer  to  pay  the  usual  charge  In  advance. 
Notwithstanding  the  recency  of  the  use  of 
telephone  communication  as  an  aid  to  the 
transaction  of  social  and  commercial  affairs, 
that  use  has  increased  with  so  much  rapidity, 
and  has  become  so  widespread,  that  this 
question  has  been  already  presented  to  and 
passed  on  by  the  courts  several  times,  and 
passed  on,  too,  without  much  doubt,  or  diffi- 
culty: for  the  principle  involved  and  to  be 
applied  to  the  solution  of  the  question  was 
well  settled.  Telephone  companies  have  been 
held  from  the  first  to  be  comm<m  carriers 
in  the  sense  that  they  are  bound  to  furnish 
service  to  any  one  offering  to  comply  with 
their  reasonable  requirements,  not  only  in 
respect  to  their  public  stations  system,  but 
also  as  to  the  so-called  private  system  of  in- 
struments installed  In  offices,  residences,  and 
places  of  business.  State  v.  Bell  Tel.  Co. 
(C.   C.)  23  Fed.  539;    State  v.  Delaware  & 

A.  Telegraph  &  Telephone  Co.  (O.  C.)  47  Fed. 
633:  State  v.  Bell  Tel.  Co.,  36  Ohio  St.  296, 
Si>  Am.  Kep.  683;  Chesapeake  &  P.  Tel.  Co.  v. 
Baltimore  &  O,  Tel.  Co.,  66  Md.  380.  7  AtL  800, 
50  Am,  Rep.  167;  Bell  Tel.  Co,  v.  Common- 
wealth (Pa.  Sup.)  8  Atl.  825;  Hockett  v.  State, 
105  Ind.  250,  5  N.  E.  178.  56  Am.  Rep.  201; 
Telephone  Co.  t.  Bradbury,  106  Ind.  1,  6  N. 

B.  721;  Central  Union  Tel.  Co.  v.  State  ex 
rel.  Falley,  118  Ind.  104,  19  N.  B.  604,  10 
Am.  St.  Rep.  114;  Same  v.  State  ex  rel. 
Hopper,  123  Ind.  118,  24  N.  E.  215;  State 
▼.  Bell  Tel.  Co.,  22  Alb.  Law  J.  863;  State 
ex  rel.  Webster  v.  Nebraska  Tel.  Co.,  17 
Neb.  126,  22  N.  W.  287,  52  Am.  Rep.  404. 
In  the  cases  above  named  tbe  duty  of  an 
Incorporated  company  operating  a  telephone 
system  in  a  certain  locality  to  treat  all  citi- 
zens of  that  locality  alike,  and  to  give  them 
all  equal  privileges  in  regard  to  the  use  of 
tbe  system  by  entering  into  contracts  with 
them  and  installing  instruments  on  their 
premises,  is  recog;nIzed  and  upheld,  as  well 
as  the  power  of  the  courts  to  compel  the 
observance  of  this  duty  by  a  writ  of  man< 
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damus.  Some  of  the  decisions  are  founded 
on  statutes  more  or  less  positively  prescrib- 
ing the  duty,  and  others  on  the  common-law 
rule  that  a  common  carrier,  or  other  com- 
pany or  person  holding  Its^t  out  as  ready  to 
serve  the  public  at  large  in  some  business 
Intimately  and  essentially  associated  with 
the  general  social  and  business  life  of  the 
community  (especially  if  such  person  or  com- 
pany is  operating  under  or  enjoys  some  ad- 
vantage or  franchise  from  the  state),  is  bound 
to  serve  every  member  of  the  community 
without  discrimination  or  partiality;  and 
some  of  the  decisions  which  are  supported 
by  a  statute  declare  the  power  to  enforce 
the  obligation  would  exist,  if  there  was  no 
statute,  by  virtue  of  the  principles  of  the 
common  law,  of  which  the  statute  Is  said  to 
be  declaratory.  Telephone  Co.  v.  Bradbury, 
supra.  The  duty  thus  Imposed  on  telephone 
companies  is  in  no  sense  novel,  nor  did  its 
application  to  them  Involve  a  new  principle; 
for  their  business  plainly  falls,  by  Its  very 
nature,  within  the  class  of  quasi  public  em- 
ployments, as  to  which  the  courts  have  never 
hesitated  to  restrict  in  some  measure  the 
right  of  contract  for  the  common  welfare  and 
upon  considerations  of  public  policy.  Tele- 
graph and  telephone  companies  are  regarded 
by  the  courts  as  performing  functions  similar 
to  those  of  railway,  steamboat,  and  express 
companies,  which  conduct  a  general  carry- 
ing business,  and  have  always  been  subject 
to  governmental  supervision  abd  regulation 
exercised  both  by  legislation  and  judicial  de- 
cisions. Vlncmt  T.  RaihToad  Co.,  49  IlL  33; 
Buffalo  B.  S.  R.  Co.  V.  Buffalo  St.  R.  Co., 
Ill  N.  Y.  132,  19  N.  B.  63,  2  L,  R.  A.  284. 
Indeed,  the  same  abridgment  of  the  right 
of  contract  Is  applied  to  other  persons  or 
corporations  than  carriers,  if  engaged  tn  em- 
ployments of  a  public  character,  such  as  inn- 
keepers, warehousemen,  mills,  bakers,  gas 
and  water  companies,  and  perhaps  still  oth- 
ers. Mnnn  v.  Illinois,  94  U.  8.  113,  24  U 
Ed.  77;  People  v.  Budd,  117  N,  Y.  1,  22  N. 
E.  670,  682,  5  L.  B.  A.  559;  15  Am.  St  Rep. 
460;  Budd  v.  New  York,  148  U.  S.  517,  12 
Sup.  Ct  468,  36  L.  Ed.  247;  American  Water- 
works Co.  V.  State,  4C  Neb.  194,  64  N.  W. 
711,  30  L.  R.  A.  447,  50  Am.  St  Rep.  610; 
Smith  r.  Telegraph  Co.,  42  Hun,  454;  State 
y.  JopUn  Waterworks,  52  Mo.  App.  312; 
Shepard  t.  Gaslight  Co.,  6  Wis.  539,  70  Am. 
Uec.  479;  People  v.  Manhattan  Gaslight  Co., 
45  Barb.  137;  Waterworks  v.  Scbottler,  110 
U.  S.  347,  4  Sup.  Ct  48,  28  L.  Ed.  178; 
Brass  v.  North  Dakota,  153  U.  S.  391,  14 
Sup.  Ct  857,  38  L.  Ed.  757;  Mayor,  etc.,  v. 
YuiUe,  3  Ala.  137,  36  Am.  Dec.  441.  Most 
of  such  cases  deal  with  the  constitutionality 
of  statutes  passed  to  regulate  and  control  the 
conduct  of  certain  employments;  others  were 
Interferences  by  the  courts  by  writs  of  In- 
junction or  mandamus.  It  is  impossible  to 
extract  from  them  any  one  principle  which 
will  explain  and  support  all  the  decisions  in 
which  the  circumstances  were  held  to  war- 


rant a  restraint  on  a  defendant's  r^t  to 
conduct  his  business  as  he  pleased,  or  every 
one  In  which  they  were  held  Insufficient  and 
relief  was  denied.  Ponderous  reflections  on 
the  opposed  political  theories  of  liberty  and 
paternalism,  with  which  they  abound,  serve 
too  often  only  to  disclose  the  intellectual  bias 
of  the  Judge  who  wrote  the  opinion,  while 
constructions  of  constitutional  pawen  and 
limitations  have  produced  haphazard  and  con- 
tradictory results,  depending  more  on  wheth- 
er the  deciding  tribunal  deemed  the  regulat- 
ing statute  reasonable  and  wholesome  or 
meddlesome  and  mischievous  than  on  its  clear 
violation  of  a  constitutional  inhibition.  In 
fact,  our  fundamental  principles  are  not 
threatened  or  questioned  in  any  of  these  cur- 
tailments by  courts  or  legislatures  of  unr 
hampered  individual  action,  because  they  are 
made  to  subserve,  rather  than  destroy,  free 
contractual  rights,  since  they  commonly  are 
directed  against  extortionate  or  arbitrary  con- 
duct by  persons,  corporatlcms,  or  combina- 
tions either  possessing  or  thought  to  possess 
some  monopoly  or  other  advantage  enabling 
them  to  dictate  terms.  That  is  the  motive 
of  enactments  and  the  reason  of  decisions 
of  this  character,  and  the  vital  question 
seems  to  be  always,  whether  any  particular 
interference  is  Justified  by  the  existence  of  a 
condition  which  precludes  the  members  of  a 
community  from  negotiating  for  fair  terms, 
or  forces  them  to  dispense  altogether  with 
the  service  rendered  by  the  party  complained 
of  (although  their  welfare  imperatively  re- 
quires that  service),  unless  rdleved  by  the 
interposition  of  the  public  authorities.  Abuses 
of  the  contract  right  must  now  and  then  be 
corrected,  and  they  will  require  correction 
more  frequently  as  population  grows  dense 
and  commercial  activities  multiply. 

The  right  to  Interfere  by  statute  or  Judg- 
ment is  placed  on  several  grounds:  First,  the 
bestowal  by  the  state  of  some  extraordinary 
franchise  or  attribute,  under  which  the  party 
to  be  restrained  is  operating,— as  in  the  case 
of  railway  and  other  companies  enjoying  the 
right  of  eminent  domain;  second,  the  posses- 
sion of  a  legal  monopoly,  either  directly  grant- 
ed by  the  state  or  developed  from  a  privilege 
granted  by  it,— like  licensed  state  lottoiea  and 
railway  pools;  third,  possession  of  a  virtual 
monopoly  on  account  of  the  nature  of  the  bus- 
iness,—like  the  warehouses  whose  charges 
were  held  to  be  subject  to  regulation  by  gov. 
emment  in  People  v.  Budd,  supra;  or,  fourth, 
simply  because  the  business  is  one  which 
closely  concerns  the  public  welfare,— like  inns 
or  grain  elevators,  as  in  Brass  v.  North  Da- 
kota, supra.  An  examination  of  the  decisloDS 
shows  that  the  right  to  curtail  freedom  of 
contract  by  compulsory  measures  on  the  part 
of  the  sovereignty  through  any  of  its  branches 
is  not  exclusively  nor  always  exercised  In  ei- 
ther of  those  instances,- neither  where  the 
party  restrained  is  the  donee  of  a  valuable 
franchise,  nor  where  a  monopoly,  legal  or  ac- 
tual,  exists,   nor   where  the  party    against 
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whom  relief  Is  Invoked  operates  a  business  of 
great  magnltiide,  and  heavily  Influencing  the 
prosperity  of  the  community,— yet  at  the  same 
time  has  been  exercised  In  all  such  cases.  In 
other  words,  the  ground  of  this  public  Inter- 
ference with  business  affairs  Is  not  well  set- 
tled; but  the  underlying  principle  is  the  right 
of  the  people,  acting  through  their  legislative 
representatives  or  their  courts,  for  the  good 
of  the  commonwealth,  to  set  botmds  to  the 
arbitrary  conduct  of  a  natural  or  corporate 
person  or  combtnationa  of  either,  whenever 
that  conduct  becomes  intolerably  oppressive 
and  mischievous;  while  at  the  same  time  con- 
ceding to  everybody  the  prerogative  to  make 
such  contracts  and  enter  Into  relations  with 
such  persons  as  he  chooses  Inside  those 
bounds.  In  this  state  the  rule  has  been  de- 
clared that  the  magnitude  of  a  business  Is 
not  cause  for  compelling  its  proprietor  to  as- 
sume relations  with  or  serve  a  citizen  against 
his  will,— in  other  words,  to  direct  or  control 
him,— but  that  relief  of  that  kind  can  b«  af- 
forded only  against  parties  whom  the  state 
baa  enabled  to  obtain  a  monopoly,  or  put  in  a 
position  to  oppress  their  fellow  citizens  by  the 
donation  of  a  special  privilege,  or  where  the 
business  Is  quasi  public,  or  the  property  used 
in  conducting  it  has  been  dedicated  to  public 
use;  and  so  It  was  held  in  State  v.  Asso- 
ciated Press,  159  Mo.  410,  60  S.  W.  91,  61  L. 
R.  A.  151,  81  Am.  St.  Rep.  868.  But  that  au- 
thority distinctly  recognizes  the  doctrine  that 
a  corporation  endowed  with  the  power  of  emi- 
nent domain,  or  engaged  in  a  public  avoca- 
tion, may  be  regulated  and  controlled  to  rea- 
sonable limits.  So  the  respondent  telephone 
company  Is  plainly  amenable  to  regulation  if 
it  acts  arbitrarily  and  unconscionably  agahist 
a  citizen,  for  It  may  exercise  eminent  domain, 
and  bas  dedicated  its  property  to  the  use  of 
the  pnblic. 

Respondent's  justification  for  refusing  to 
hire  appellants  a  telephone  and  the  use  of  its 
wires  and  current  must,  then,  be  found.  If  at 
all.  In  the  special  circumstances  of  this  case; 
and  in  truth  we  understand  that  Is  its  serious 
contention,  rather  than  that  It  may  permit  or 
not,  at  its  pleasure,  the  use  of  Its  so-called 
private  system  of  Instruments,  for  in  its  brief 
we  find  this  statement:  "Here  the  question  Is 
not  whether  the  appellants  shall  be  served,  but 
whether  they  shall  be  served  without  com- 
pliance with,  and  in  defiance  of,  respondent's 
reasonable  rules  and  regulations."  Two  com- 
plete answers  may  be  made  to  the  question 
thus  proi)ounded:  First,  no  rule  or  regulation 
of  the  comt>any  Is  shown  to  have  been  defied 
or  violated  by  the  appellants.  The  alleged 
mle  that  an  Instrument  once  taken  out  for 
nonpayment  of  rent  would  not  be  reinstalled 
until  back  rent  was  paid  was  not  mentioned 
in  the  contract  between  these  parties.  It  was 
not  among  the  company's  printed  rules,  and 
the  appellants  were  never  apprised  of  Its  ex- 
istence until  they  asked  the  company's  super- 
intendent for  renewed  service.  It  \b  nonsense 
to  term  snch  an  exaction  a  mle.    A  rule  or 


regulation,  In  a  proper  sense  (U  It  Is  neither 
a  law  of  the  land  binding  on  every  one,  nor 
a  Judicial  order  binding  on  some  designated 
person),  in  order  to  affect  the  rights  of  par- 
ties in  their  dealings  and  relations,  must  be 
known  to  them,  and  either  expressly  or  im- 
pliedly assented  to  as  part  of  the  particular 
contract  or  transaction  In  reference  to  which 
it  Is  invoked.  If  this  alleged  regulation  bad 
been  communicated  to  these  appellants  when 
they  made  the  contract  with  the  respondent, 
they  might  have  been  held  bound  by  It,  If 
Just.  But  merely  notifying  them  afterwards 
that  it  was  customary  to  require  pay  for  back 
service  before  restoring  a  telephone  was  noth- 
ing more  nor  less  than  a  term  or  condition 
prescribed  by  the  respondent  on  compliance 
with  which  liey  would  serve  the  appellants,— 
no  rule  at  all.  That  requirement  or  exaction 
was  rejected  by  the  appellants,  and  they  had 
a  right  to  reject  it  unless  It  was  lawful.  Was 
it?  We  think  It  was  not,  and  that  is  the 
second  answer  to  the  question  respondent  pro- 
pounds. Without  deciding  whether  a  pre- 
vious failure  to  pay  rent,  either  from  dishon- 
esty or  Inability,  would  Justify  a  telephone 
company  hi  refusbig  to  again  histall  an  in- 
strument removed  on  account  of  the  default 
until  it  was  made  whole  for  the  back  rent 
and  cost  of  installation,  we  do  decide  and 
hold  that  when  the  customer  is  solvent,  and 
it  Is  fairly  doubtful  if  any  back  rent  Is  ow- 
ing, or,  as  In  this  case,  when  the  subscriber 
has  paid  for  all  the  service  he  got  (and  there 
is  practically  no  testimony  that  these  appel- 
lants owe  anything,  while  they  are  shown 
to  be  financially  responsible),  a  company  can- 
not insist  on  that  condition,— <:annot  be  Judge 
In  its  own  case,  and  decide  the  dispute.  The 
appellants  paid  rent  to  the  1st  day  of  October, 
but,  as  the  service  was  a  failure,  notified  re- 
spondent to  remove  the  Instrument  at  the  end 
of  the  quarter.  Instead  of  doing  so,  it  let  It 
remain  and  tinkered  with  It  until  the  middle 
of  December,  when  it  began  to  work  weH. 
Then  appellants  wished  to  have  it.  offered 
to  pay  rent  in  advance,  and  to  pay  from  the 
day  it  became  efficient  Their  request  was 
refused  unless  they  would  pay  for  the  time 
the  machine  rendered  no  service.  Could  any- 
thing be  more  unjust?  Respondent's  contract 
Included,  of  course,  the  rendering  of  reason- 
ably good  telephone  service.  It  failed  to  keep 
this  obligation,  and  yet  insisted  on  full  pay- 
ment. If,  In  fact,  fair  service  was  rendered 
during  the  time  in  dispute,  the  company  has  a 
good  case  to  collect  the  rent  for  that  time 
(Webster  Telephone  Case,  17  Neb.  126,  22  N. 
W.  237,  62  Am.  Rep.  404),  but  cannot  arbi- 
trarily cut  off  appellants  from  a  hearing,  and 
force  them  to  submit  to  Its  terms  or  do  busi- 
ness without  a  telephone.  The  facts  of  cases 
wherein  a  company  or  Individual  bound  to 
serve  the  entire  community  seeks  to  withdraw 
service  from  some  customer  on  account  of 
defaulted  payments  or  other  omission  to  com- 
ply with  his  contract  must  be.  attended  to 
and  U  it  is  apparent  that  no  good  cause  ex 
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iBts  for  the  withdrawal,  and  that  the  defend- 
ant will  not  be  harmed  by  compelling  it  to 
continue  to  supply  the  customer,  it  sbould  be 
compelled;  otherwise  the  remedy  of  manda- 
mus, which  all  the  authorities  agree  may  be 
invoked  In  such  cases,  will  prove  useless. 
Rules  actually  embodied  hi  the  contract  be- 
tween parties,  more  just  and  reasonable  than 
respondent's  alleged  rule,  have  been  adjudged 
unreasonable  and  void;  notably  one  which 
provided  that  the  defendant  company  might 
remove  the  instrument  (In  that  case  a  "stock 
tlcker">  from  the  plaintiff's  office  and  discon- 
tinue the  service,  without  notice,  whenever 
the  company  deemed  the  customer  had  vio- 
lated any  of  the  conditions  of  his  contract 
This  rule  or  stipulation  was  repudiated,  be- 
cause it  allowed  the  company  t»  arbitrarily 
pass  on  the  customer's  rights.  Smith  t.  Tele- 
graph Co.,  42  Hun,  454.  Nor  does  the  fact 
that  the  respondent  company  provides  public 
stations  for  the  use  of  every  one  who  will  pay 
toll  constitute  a  defense.  It  must  furnish  pri- 
vate service  in  residences  and  offices  when 
asked,  for  In  that  way  only  can  all  persons 
be  assured  of  equal  privileges.  Central  Union 
Tel.  Co.  V.  State  ex  rel.  Failey,  118  Ind.  194, 
19  N.  B.  601,  10  Am.  St  Rep.  114;  Same  v. 
State  ex  rel.  Hopper,  123  Ind.  113.  24  N.  B. 
21S.  The  facts  in  this  case  are  uncontradict- 
ed, and  the  lack  of  declarations  of  law  is 
therefore  Immaterial,  if  they  would  be  other- 
wise necessary. 

From  the  considerations  above  stated,  it  re- 
sults that  the  Judgment  must  be  reversed,  and 
the  cause  remanded,  with  a  direction  to  the 
lower  court  to  grant  a  peremptory  writ  of 
mandamus  to  the  plabitlffs  for  the  relief  they 
ask. 

BLAND,  P.  J.,  and  BARCLAY,  J.,  concur. 


VAN  FRANK  v.  ST.  LOUIS,  C.  G.  &  FT.  S. 
RY.  CO.  et  ai.  (BROOKS,  Intervener). 

(Court  of  Appeals  of  St  I/>nis,  Mo.    March  18, 
1902.) 

RAILROADS— LABOR  LIENS— SALARY  OF  CIVIL 

KNGINBBR— MORTOAOES-FORECLOSURB— IN- 
TKRVENTION— ADEQUATE  LEGAL  REMEDY— 
RIOHT  TO  ENFORCE  LIEN— FAILURE  TO  PER> 
FECT  LIEN— EQUITABLE  RELIEF. 

1.  Under  Rev.  St.  18S9.  |  6741,  and  Rev.  St 
1899,  i  4239,  providing  that  "all  persons"  per- 
forming any  work  or  fumishiug  any  material 
under  contract  with  a  railroad  company  in  con- 
structing or  ImprovinK  the  road,  bridges,  etc., 
of  such  company,  Bball  have  a  lien  therefor  on 
the  railway  property,  a  civil  engineer  who  gnr- 
veyed  and  staked  out  a  railroad  line,  and  then 
superintended  the  building  of  the  road,  was  ax- 
titled  to  a  lien  for  his  salary. 

2.  The  eunitable  remedy  of  decreeing  certain 
classeii  of  the  floating  debts  of  an  Insolvent  rail- 
road company  priority  over  mortgage  debts, 
having  been  introduced  subsequently  to  the  cre- 
ation of  the  statutory  lien  and  remedy  provid- 
ed for  by  Rev.  St  1889,  {  6741,  and  Rev.  St 
lb99,  f  4239,  one  who  was  entitled  to  a  lien  un- 
der the  statutes  upon  the  property  of  an  insol- 
vent railroad  company,  ^aviug  an  adequate 
remedy  at  law,  could  not  intervene  in  a  suit  to 
foreclose  a  mortgage  upon  such  property,  for 


the  purpose  of  having  Ms  claim  decreed  priority 
over  the  mortgage  debts. 

3.  The  appouitment  of  a  receiver  for  .an  in- 
solvent milroad  company  did  not  debar  one  en- 
titled to  a  lien  on  Uie  railroad  property  from 
enforcing  his  legal  remedy  provided  by  the 
statutes,  and  entitle  him  to  intervene  in.  a  suit 
to  foreclose  a  mortgage  on  the  railroad  proper- 
ty for  the  purpose  •!  having  his  claim  decreed 
priority  over  the  mortgage  debts. 

4.  Where  one  eutitied  to  a  statntory  lien  up- 
on the  property  of  an  insolvent  railroad  com- 
pany intervened  in  a  suit  to  foreclose  a  mort- 
gage on  such  property  for  the  purpose  of  hav- 
ing his  claim  decreed  priority  over  the  mortgage 
debts,  the  original  suit  and  the  relief  claim- 
ed by  the  intervener  t>oth  t>dng  equitable,  no 
plea  of  adequate  remedy  at  law  was  neces- 
sary to  entitle  defendants  to  avail  themsel'-es 
of  that  defense. 

5.  Where  one  was  entitled  to  a  li^i  under 
Rev.  St.  18S9,  S  6741,  and  Rev.  St.  1899.  i 
4239,  on  the  property  of  an  insoiveut  railroad 
company,  but  failed  to  perfect  such  lien,  he 
was  not  entitled  to  intervene  in  a  suit  to  fore- 
close a  mortgage  on  such  property  and  liare 
his  claim  decreed  priority  over  toe  mortage 
debts. 

Appeal  from  circuit  court.  Cape  Girardeau 
county;    Riley,  Judge: 

Suit  by  P.  R.  Van  Frank  against  the  St 
Louis,  Cape  Girardeau  &  Ft  Smith  Railway 
(Company  and  others,  James  F.  Brooks  inter- 
vening. fVom  a  Judgment  in  fav<»'  of  the 
intervener,  all  parties  appeaL    Reversed. 

This  case  has  been  remanded  to  tbls  court 
by  the  supreme  court,  to  which  it  was  first 
transferred  as  lying  ontside  onr  pecuniary 
Jurisdiction.  The  controversy  is  over  one  of 
many  Intervening  demands  which  were  filed 
in  a  suit  to  foreclose  certahi  mortgages  on 
the  roadbed,  franchises,  rolling  stock,  and 
other  property  of  the  St  Louis,  Cape  Girar 
deau  &  Ft  Smith  Railway  Company,  which 
mortgages  were  executed  by  said  company 
and  its  predecessors,  the  Cape  Girardeau 
Railroad  Company  and  the  Cape  Girardeau 
Southwestern  Railroad  Company.  Several 
cases  of  the  same  kind  have  been  previously 
decided  by  this  court  and  reference  la  made 
to  the  reports  of  these  cases  for  a  liistory 
of  the  affairs  of  the  railway  companies  and 
of  the  foreclosure  litigation.  Van  1  auk  v. 
Ranney,  88  Mo.  App.  508;  Same  v.  Railway 
Co.,  89  Mo.  App.  460;  Same  v.  Printing  Co., 
89  Mo.  App.  489;  Same  t.  Manufacturing 
Co.,  89  Mo.  App.  578.  A  complete  statement 
of  the  facts,  except  such  as  are  peculiar  to 
this  Intervention,  will  be  found  In  cobnectlan 
with  the  (pinions  in  the  atiove  decisions. 

James  F.  Brooks,  the  present  intervener, 
is  a  civil  engineer,  and  was  the  chief  en- 
gineer of  the  St  Louis,  (Tape  Glrardeaa  & 
Ft.  Smith  Railway  Company  during  the  con- 
struction of  that  railroad  and  its  branches; 
and  up  to  the  time  the  property  was  pnt 
Into  the  hands  of  a  receiver  in  said  fore- 
closure suit.  He  commenced  to  work  for 
the  company  In  the  year  1882,  and  remained 
in  its  employ  until  March  3,  1893,  the  date 
when  a  receiver  was  first  appointed.  The 
claim  which  he  asks  to  be  allowed  as  a 
preferred  demand,  to  enjoy  prlcxlty  over  the 
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mortgage  debts  In  the  dlstrlbntion  ot  the 
proceeds  of  the  sale  of  the  railway  prop- 
erty, Is  made  up  of  various  Items,  rnnnlng 
from  the  year  1885  (at  which  time  there 
was  a  settlement  of  the  account  between 
him  and  the  company  for  services  theretofore 
rendered)  to  1808,  and  Is  chiefly  for  his  sal- 
ary during  that  time.  Other  items  are  for 
money  which  he  paid  for  the  benefit  of  the 
company  while  acting  as  chi^  ^glneer, 
mostly  to  obtain  necessary  supplies  or  labor; 
also  $82S  paid  out  of  his  personal  funds  for 
taxes  the  company  owed,  and  for  which  a 
suit  or  seizure  was  threatened,  and  another 
item  for  $520  earned  by  surveying  the  line 
of  another  road,  to  wit,  the  Pemiscot  Rail- 
road, owned  by  a  distinct  corporation,  but 
built  under'  the  direction  of  Louis  Houck, 
president  of  the  St  Louis,  Cape  Girardeau 
&  Ft  Smith  Itallway  Company.  The  basis 
of  the  intervener's  claim  for  that  item,  as 
we  understand  the  testimony,  is  that  Houck 
paid  the  amount  of  it  to  the  last-named 
company  as  compensation  for  the  time 
Brooks  was  occupied  in  surveying  for  the 
Pemiscot  Railroad  Company,  and  as  Brooks 
was  not  paid  his  salary  for  said  time  by  the 
St  Louis,  Cape  Girardeau  &  rt  Smith  Rail- 
way Company  be  contends  he  was  entitled 
to  have  that  sum  allowed  him  as  a  preferential 
demand.  Brooks  also  claims  $60  for  a  lot  In 
the  town  of  WiUiamsviUe  which  he  says 
Houck,  as  president  of  the  company,  agreed 
to  give  him  for  securing  right  of  way  and 
depot  groionda,  abd  did  convey  to  him,  but 
for  which  the  auditor  of  the  company,  la 
Ignorance  of  the  agreement  made  by  Houck, 
charged  bim  $50  on  his  account  with  the 
company.  There  is  a  discrepancy  in  the  tes- 
timony about  this  matter,  as  Houck  testified 
the  lot  was  conveyed  to  Brooks  without  charge, 
as  agreed.  The  evidence  is  Inconclusive  as 
to  what  the  actual  facts  were.  This  Item 
Is  charged  In  the  interTen»-'s  account  under 
date  of  February  28,  1893.  The  amount  ow- 
ing to  the  intervener  for  his  services  and 
disbursements  is  shown  in  the  Itemized  ac- 
c-onnt  filed  with  his  demand  to  aggregate 
$14,422.02,  and  the  credits  he  allows  the  com- 
pany to  $9,054.30,  leaving  a  balance  still  due 
to  bim  of  $5,367.72.  A  considerable  portion 
of  this  balance  is  made  up  of  interest  com- 
puted for  dlfterent  periods  of  time  from  1885 
down  to  1898,  oa  the  Installments  of  salary 
earned  by  the  Intervener  or  sums  paid  out 
by  bim  during  the  different  months.  A  dis- 
claimer was  entered  as  to  this  Interest  at 
the  bearing.  From  1885  to  the  appointment 
of  the  receiver  there  was  no  settlement  of 
the  account  between  Brooks  and  the  com- 
pany, he  being  paid  sums  of  money  at  In- 
tervals, but  never  the  full  amount  the  com- 
pany owed  him.  This  dalm,  like  those  of 
all  the  other  interveners,  was  referred  by  the 
circuit  court  to  J.  W.  Limbaugh,  who,  after 
bearing  testimony,  filed  his  report  on  the 
15tb  day  ot  August  1896.  It  should  be  re- 
marked, hi  this  connection,  that  the  Initial 
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order  of  the  court  appointing  the  receiver 
was  conditioned  on  all  the  debts  due  from 
the  railroad  company  for  wages  and  other 
operative  expenses,  and  for  the  preservation 
and  protection  of  the  property  and  Interests 
of  the  St  Louis,  Cape  Girardeau  &  Ft 
Smith  Railway  Company,  which  had  accrued 
within  one  year  prior  to  May  8,  1898,  to- 
gether with  all  debts  and  liabilities  which 
the  receiver  might  incur  In  operating  said 
road,  or  which  he  had  Incurred  in  operating 
the  same  under  an  order  of  the  Cape  Girar- 
deau court  of  common  pleas  (which  order  ap- 
pointing the  first  receiver  was  adjudged  void 
by  the  supreme  court  of  Missouri  in  State 
V.  Ross,  122  Mo.  435,  25  S.  W.  947,  23  L. 
R.  A.  534),  should  constitute  a  lien  on  said 
railroad  and  all  property  appurtenant  there- 
to, superior  and  paramount  to  the  lien  of 
any  mortgage;  and  the  receiver  was  author- 
ized to  pay  said  debts  out  of  the  earnings 
at  other  funds  applicable  thereto;  and  it 
was  further  ordered  that  in  default  of  such 
funds,  the  same  should  be  paid  out  of  the 
proceeds  of  the  sale  of  the  road.  In  his 
report  the  referee  disallowed  the  claim  for 
all  wages  due  the  Intervener  or  expenses 
paid  or  cash  advanced  by  him  prior  to  March 
3,  1892,  as  such  sums  did  not  fall  within  the 
time  limit  fixed  by  the  initial  order  of  the 
court  designating  the  demands  which  should 
be  paid  In  preferoice  to  the  mortgage  debts. 
The  referee  also  rep<Mted  that  the  inter- 
vener's salary  for  November  and  December, 

1892,  and  January,   February,   and  March, 

1893,  amounting  to  $516.12,  had  been  pre- 
viously allowed  in  another  interventi(n,  to 
wit  that  of  G.  S.  Drew  et  aL,  and  hence 
ought  to  be  excluded  from  the  allowance  in 
the  present  Intervention.  Concerning  the 
Item  of  $976  paid  for  taxes,  charged  under 
date  of  April  80,  1892,  the  referee  found  the 
Intervener  had  been  reimbursed  for  that  out- 
lay by  three  drafts  of  said  date,  each  for 
the  sum  of  $320,  and  hence  found  against 
the  allowance  of  that  item,  as  he  did  also 
the  item  of  $520  claimed  tot  surveying  the 
Pemiscot  Railroad.  The  referee  reported  that 
the  intervener  had  a  just  claim  against  the 
railroad  company  for  tiie  sum  of  $187.20,  be- 
ing $125  salary  for  the  month  of  October, 
1892,  and  $62.20  expenses  disbursed  by  bim 
during  said  month,  which,  with  the  interest 
thereon  from  the  date  when  the  intervening 
petition  was  filed,  ought  to  be  declared  and 
decreed  a  preferential  lien  to  be-  paid,  if 
necessary,  out  of  the  proceeds  realized  from 
the  sale  of  the  railroad  property.  Exceptions 
to  the  report  were  filed  by  the  railroad  com- 
pany and  the  mortgagees,  and  also  by  the 
intervener,  but'  they  were  all  overruled  by 
the  circuit  court  and  a  final  Judgment  enter- 
ed in  accordance  with  the  referee's  findings, 
from  which  Judgment  the  railroad  company, 
the  mortgagees,  and  also  the  intervener  ap- 
pealed to  this  court  The  record  in  this  case 
Is  unsatisfactory  as  to  what  evidence  was 
before  the  referee.    He  states  in  his  report 
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that  all  the  evidence  was  embodied  in  five 
exhibits,  marked  "A,"  •B,"  "C."  "D,"  and 
"E,"  which  were  attached  to  the  report;  but 
It  Is  uncertain  wliat  evidence  those  exhibits 
contained,  ot  what  portion  of  it  is  in  the 
present  record.  Some  of  it  was  not  pre- 
served in  the  bill  of  exceptions,  for  the  ref- 
eree spealis  of  three  checlcs  for  $325  each 
which  were  received  by  Broolcs  about  the 
time  he  paid  the  company's  taxes,  which  the 
referee  treated  as  reimbursing  him  for  his 
outlay  on  account  of  said  taxes.  Those 
checks  are  not  shown  in  the  bill  ot  excep- 
tions. In  connection  with  certain  oral  testi- 
mony given  at  the  hearing  before  the  ref- 
eree, the  intervener  has  printed  various  re- 
ports made  by  the  receiver  of  the  railroad 
company  to  the  circuit  court  during  the  pend- 
ency of  the  receivership,  in  support  of  bis 
contention  that  there  were  net  earnings  from 
the  operation  of  the  road  while  in  the  re- 
ceiver's hands,  which  contention  is  strenu- 
ously disputed  by  the  railroad  company  and 
the  mortgagees,  wbo  insist  there  was  a  def- 
icit 

R.  E.  Rombauor,  for  plaintiff.  John  A. 
Hope  and  R.  G.  Ranney,  for  intervener. 

OOODE,  J.  (afto-  stating  the  facts).  We 
■le  satisfied  the  referee  and  the  Judge  of 
the  circuit  conrt  were  more  likely  to  reach 
correct  conclusions  in  regard  to  the  facts  of 
this  controversy  than  we  would  be,  were 
we  to  review  the  evidence  and  revise  their 
findings.  The  abstracts  of  the  record  fur- 
nished by  the  parties  are  not  clear  as  to 
what  evidence  was  adduced  on  the  trial  in 
the  conrt  bdow,  or  as  to  bow  much  of  it  is 
now  before  this  court.  Many  similar  inter- 
vening demands  were  heard  by  the  capable 
and  painstaking  referee  who  heard  this  one, 
and  he  must  have  become  familiar  with  all 
the  facts  involved;  as  must  also  the  learn- 
ed clrcnlt  Judge,  who  found  no  reason  to  set 
aside  the  referee's  conclusions,  but  approv- 
ed them  all,  after  carefully  weighing  the 
exceptions  taken  by  all  the  parties  to  the 
litigation.  We  will,  tlierefore,  also  accept 
them  as  accurate  deductions  from  the  evl> 
dence  adduced,  and  will  confine  our  atten- 
tion to  the  l^al  propositions  involved. 

The  intervener  thus  stated  the  kind  of 
services  fw  which  he  presented  this  de- 
mand, and  asked  that  It  be  accorded  prefer- 
ence to  the  mortgage  debts:  "I  did  ail  that 
is  usually  required  of  a  chief  engineer  of  a 
railroad;  that  is,  I  laid  out  the  lines  for  it, 
superintended  construction,  secured  rights 
of  way,  and  attended  to  a  greot  many  other 
duties  not  really  in  the  line  of  an  engines, 
and  not  usually  required  of  an  engineer." 
His  principal  services,  it  is  plain,  were 
rendered  in  surveying  routes  and  superin- 
tending constructitm,— the  proper  work  of 
an  engineer.  Whatever  duties  of  a  differ- 
ent character  he  performed  were  not  sepa- 
rated from  Ills  engineering  work  in  the  ae- 
count,  so  that  their  value  or  the  time  they 


ecmsumed  can  be  ascertained.  The  account 
simply  contains  charges  of  $123  for  wages  for 
each  month  of  the  eight  years  from  1885  to 
1803,  and  various  sums  paid  out  by  the  inter- 
vener for  expenses  incurred  and  for  labor  and 
supplies  required  in  making  surveys.  In  fact, 
practically  all  the  charges  are  for  engineering 
work. 

The  Intervener  testified  that  the  road 
could  not  have  been  built  without  the 
services  of  an  engineer.  In  owe  Judgment 
that  kind  of  work  is  lienable,  within  the 
meaning  of  our  statutes,  which  provide  that 
all  persons  who  shall  do  any  work  or  labor, 
or  furnlRh  any  material,  in  constructing  or 
improving  the  road,  rolling  stock,  station 
houses,  depots,  bridges,  or  culverts  of  any 
railroad  company  shall  have  a  lien  on  the 
railway  property  for  such  labor  or  material, 
provided  the  work  was  done  or  the  mate- 
rial furnished  pursuant  to  a  contract  with 
the  railroad  company,  its  agents,  contract- 
ors, or  subcontractors,  lessees,  trustees,  or 
a  cwistrnctlon  company  engaged  In  building 
the  roa<l.  Rev.  St.  1809,  {  4239  (Rev.  St. 
1889,  i  6741).  That  statute  Is  of  broader 
intention  and  scope  than  section  1006,  Rev. 
St.  1899,  which  was  designed  to  protect 
such  employes  of  corporations  as  are  called 
laborers  or  workmen  in  common  parlance 
(Miller  V.  Boemler  [No.  8.398]  90  Mo.App. — ), 
or  even  than  section  1057,  which  is  for  the 
benefit  of  subcontractors,  laborers,  or  other 
persons  working  under  an  original  contractor 
for  the  construction  or  improvement  of  a 
railroad.  It  was  in  construing  an  act  of 
similar  Import  to  section  1006,  supra,  that 
the  supreme  court  of  Pennsylvania  ruled  a 
civil  engineer  was  not  embraced  by  its  pro- 
visions. Railroad  Co.  v.  Leuffer,  84  Pa.  168. 
24  Am.  Rep.  189.  The  same  is  true  of  Tod 
V.  Railroad  Co.,  3  C.  0.  A.  60,  52  Fed.  241, 
18  L.  R.  A.  305.  But  our  railroad  law  pro- 
vides a  lien  for  all  persons  who  shall  do 
any  work  or  labor  in  constructing  or  im- 
proving the  roadbed  or  other  appurtenances 
of  a  railway,  and  we  think  that  language 
includes  a  civil  engineer  wbo  surveys  and 
stakes  out  the  line  and  then  superintends 
the  building  of  the  road. 

In  the  intervention  cases  in  the  present 
f<veciosure  litigation  which  weee  hereto- 
fore determined  by  this  court  the  question 
touching  the  kinds  of  demands  which  may 
legitimately  be  accorded  a  preference  over 
railway  bonds  in  a  proceeding  to  foreclose 
the  mcrtgage  security  was  carefully  consid- 
ered, as  the  point  had  never  before  been 
decided  by  an  appellate  court  of  this  state. 
In  one  of  those  cases  it  was  adjudged  that 
when  the  claim  is  one  for  which  a  lien  is 
afforded  by  the  statutes  relating  to  liens  In 
favor  of  contractors,  material  men,  and  la- 
borers against  railroads,  that  statutory  rem- 
edy excludes  the  equitable  one  of  allowing 
a  preference  in  a  foreclosure  suit  Van 
Frank  t.  Manufacturing  C(k,  89  Mo.  App. 
673. 
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Counsel  tor  the  Intervener  do  not  contest 
the  proposition  so  far  as  the  wa^es  owing 
to  him  and  what  he  paid  for  labor  and  ma- 
terial are  concerned  that  their  client's  de- 
mand was  Ilenable,  but  ask  us  to  reconsider 
our  previous  decision  that  a  Uenable  demand 
may  not  be  prefored  by  the  order  of  a 
chancery  court  which  appoints  a  receiver 
of  the  property  at  the  Instance  of  the  bond- 
holders, In  a  suit  to  enforce  their  secnrlty, 
If  the  statutory  steps  to  obtain  it  Hen  have 
not  been  taken  by  the  claimant.  The  prin- 
ciple of  that  decision  Is  that  a  complete 
legal  remedy  is  given  to  the  claimant  by  the 
lien  statutes,  and  as  those  statutes  were  in 
force  In  this  state  before  the  federal  courts 
first  devised  and  enfMced  the  equitable 
remedy  decreeing  certain  classes  of  the 
floating  debts  of  an  insolvent  railway  com- 
pany priority  to  the  mortgage  debts,  this 
eqaltable  remedy  cannot  be  invoked  by 
claimants  who  might  have  availed  them- 
selves of  the  statutory  Hen.  We  distinctly 
recognized  the  familiar  doctrine  that  an  an- 
cient remedy  or  Jurisdiction  of  courts  of 
equity  Is  not  abolished  by  the  legislative 
creation  of  a  legal  remedy  available  in  the 
same  circumstances,  unless  the  act  ^cpress- 
ly,  or  by  necessary  implication,  precludes 
the  further  exercise  of  the  equitable  Juris- 
diction; but  we  treated  the  relief  In  ques- 
tion as  an  Innovation  in  equity  procedure, 
introdoced  by  the  federal  Judiciary  subse- 
qnoit  to  the  enactment  of  our  Hen  laws,  and 
hence  not  to  be  enforced  In  eases  where 
the  claimant  could  have  filed  a  Uen  bnt  did 
not  Connsel  for  the  Intervener,  say  the 
supreme  court  of  the  United  States  In  Fos- 
dlck  V.  BchaU,  99  U.  S.  235,  25  L.  Ed.  839 
(which  case  first  announced  the  rule  In  ques- 
tion), did  not  exercise  or  declare  any  new 
principle  of  equity,  but  simply  authorized  a 
new  application  of  old  and  weU-settled  prin- 
ciple* of  eqnity  Jnristn-udence;  which  Is 
tme,  but  no  argum«it  against  the  sonndness 
of  onr  decMon  in  Van  Frank  v.  Manufacture 
ing  Co.  The  question  is  not,  when  did  the 
principle  on  which  the  preference  is  allowed 
originate?  bnt  when  did  courts  of  eqnity 
first  assert  Jurisdiction  of  such  interventions 
In  railway  fweclosnre  suits  and  assume  the 
right  to  postpone  mortgage  Hens  on  railway 
properties  that  certain  classes  of  unsecured 
creditors  might  be  paid?  When,  in  oth^ 
words,  was  this  peculiar  remedy  adopted? 
The  underlying  principles  of  equity  Juris- 
prudence are  none  other  than  those  of  mo- 
rality and  right  conduct  They  have  existed 
always,  and  were  understood  and  expound- 
ed as  early  as  the  times  of  the  Roman  Ju- 
risconsults. It  Is  hardly  conceivable  that 
a  fresh  equitable  tenet  could  be  enunciat- 
ed; but  remedial  devices  for  enforcing  and 
^vlng  authority,  in  novel  situations  or  under 
conditions  of  recent  origin,  to  principles  of 
acknowledged  validity,  occasionally  need  to 
be  Invented  and  used  by  the  courts.  But 
tbe  creatloa  of  aa  equitable  remedy  for  this 


purpose  is  not  called  for  when  there  is  al- 
ready an  adequate  statutory  one  in  force. 
Nor  could  an  equitable  one  be  tolerated  in 
that  contingency,  without  disregarding  the 
precei>t  that  cases  are  not  cognizable  in 
equity  whm  there  is  a  sufficient  legal  rem- 
edy, except  in  the  few  instances  of  concur- 
rent Jurisdiction.  The  rule  we  are  consid- 
ering is  thus  stated  by  a  learned  commen- 
tator: "Whenevo'  a  court  of  equity,  as  a 
part  of  its  Inherent  powers,  had  Jurisdiction 
to  interfere  and  grant  relief  in  any  particu- 
lar case  or  under  any  condition  of  facts  and 
circumstances,  such  Jurisdiction  is  not  in 
general  lost  or  abridged  or  affected  because 
the  courts  of  law  may  have  subsequently 
acquired  a  Jurisdiction  to  grant  either  the 
same  or  different  reUef  In  the  same  kind  of 
cases  and  under  the  same  facts  or  circum- 
stances." 1  Pom.  Eq.  Jur.  (2d  Ed.)  f  276. 
Bnt  the  legal  remedy  available  to  the  pres- 
ent intervener  to  collect  the  money  the  rail- 
way company  owed  him  for  wages  was  cre- 
ated years  before  any  court  bad  introduced 
the  equitable  reHef  he  now  Invokes.  The 
legal,  instead  of  the  equitable,  procedure 
is  the  older,  and  therefore  precludes  the 
exercise  of  the  latter. 

The  novelty  of  the  peculiar  relief  afforded 
in  chancery  to  creditors  at  large  of  Insolvent 
railway  companies  Is  shown  by  the  drcnm- 
Btance  that  it  has  been  so  far  confined,  we 
beUeve,  to  railway  foreclosure  suits,  and  is 
enforced  against  those  companies  and  their 
mortgagees  on  a  ground  specially  applicable 
to  railway  companies,  namely,  that  they  are 
quasi  public  corporations,  charged  with  the 
duty  to  the  public  to  keep  their  roads  in  op- 
eration, whlcb  can  only  be  done,  as  bond* 
holders  and  every  one  else  are  presumed  tO' 
know,  by  purchasing  labor  and  supplies. 
Farmers'  Loan  &  Trust  Oo.  v.  Grape  Cireek. 
Coal  Co.,  13  a  C.  A.  87,  88  Fed.  717;  Milten- 
berger  t.  Railroad  Co.,  106  U.  8.  2SQ,  1  Sup. 
C!t  140,  27  L.  Ed.  117.  In  the  absence  of 
lien  statutes  similar  to  ours  the  courts  of 
other  states,  or  the  federal  courts,  may  find 
it  necessary  to  prefer  claims  like  the  one  in 
hand;  but  we  are  convinced  such  a  holding 
in  this  state  would  violate  the  ancient  and 
settled  rule  against  chancery  courts  taking 
Jurisdiction  of  causes  adequately  remediable 
at  law.  Hence  we  shall  adhere  to  our  for- 
mer decision  of  the  question.  ,j 

Nor  was  the  intervener  debarred  from  pro- 
ceeding to  perfect  and  enforce  a  Hen  In  the 
statutory  mode  by  the  order  of  court  placing 
the  railway  property  in  a  receiver's  custody. 
Klcbanlson  v.  Hickman,  82  Ark.  406;  Snow 
V.  Winsiow,  64  Iowa,  200, 6  N.  W.  191;  Smith, 
Rec.  i  276d.  Courts  of  equity  do  not  dls- 
reg-trd  plain  statutes  giving  lienors  a  right 
to  be  paid  before  Incumbrancers  when  they 
take  charge  of  Incumbered  property  at  the 
bitter's  instance.  They  follow  the  law  and 
uphold  all  its  provisions  as  to  priority. 

As  the  main  case  in  which  his  intervention 
t«a  illed  waa  «  pnrely  equitable  proceeding. 
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and  as  tbe  relief  asked  by  the  intervener 
was  equitable,  we  think  the  adversary  partiee 
were  not  bound  to  plead  tbe  legal  remedy 
In  answer  to  his  petition  to  avail  themselves 
of  that  defense.  The  question  whether  such 
a  plea  Is  required  at  all  seems  to  have  been 
set  at  rest  by  the  supreme  court  In  Hum- 
phreys V.  MUllng  Ca,  88  Ma  642,  10  &  W. 
140,  In  which  It  was  said;  "Our  conduslon 
Is  that  under  our  practice  act  the  plea  of 
remedy  at  law  is  unknown.  It  has  no  place 
under  our  system  of  pleading."  Be  that  as 
It  may,  the  present  Intervener  failed  to  make 
out  a  case  entitling  him  to  payment  in  pref- 
erence to  the  bondholders.  He  neglected  to 
take  tbe  necessary  steps  to  make  good  bis 
lien,  and  a  chancellor  is  not  Justifled  In  re- 
lieving blm  from  the  consequeoce  of  his  neg- 
lect 

A.  comment  on  the  character  of  the  claim 
may  be  appropriate.  It  is  an  account  extend- 
ing over  eight  years  for  wages,  expenses, 
and  advancements  of  money,  and,  as  origi- 
nally asserted.  Included  interest  computed  at 
6  per  cent,  on  each  month's  installment  of 
items  to  the  time  of  filing,  showing  a  total 
balance  due  the  claimant  of  over  $5,000. 
Some  items  do  not  relate  to  his  work  at  all, 
but  are  for  bis  and  another  witness'  expense 
In  attending  court  That  the  intervener  was 
ordered  or  authorized  to  make  the  purchases 
or  engage  the  labor  for  which  he  charged 
was  not  shown,  except  by  the  testimony  of 
the  president  of  the  company,  who  said  he 
was  satisfied  with  the  reports  Brooks  ren- 
dered as  engineer  from  time  to  tlme^  and 
saw  nothing  objectionable  in  tbe  itemized 
account  filed  with  the  intervening  petition, 
except  a  few  Items.  Such  an  account  of  a 
railway  employ^,  extending  over  years,  and 
Including  money  paid  out  indiscriminately,  ap- 
parently on  his  own  motion,  is  not  a  demand 
which  ought  to  displace  a  prior  Hen  on  the 
property,  created  by  a  solemn  contract,  to 
secure  creditors  who  advanced  money  to  build 
the  railroad  on  the  faith  of  its  securities. 
That  these  pr^erences  are  to  be  confined 
to  debts  possessing  qualities  which  render 
them  meritorious  In  Justice  and  good  con- 
science, even  against  earlier  llenholders,  was 
decided  by  the  court  where  the  rule  orig- 
inated; and  undue  extensions  of  the  rule  by 
subordinate  tribunals  were  vigorously  de- 
nounced as  incompatible  with  contract  rights. 
Kneeland  v.  Trust  Oo.,  136  U.  8.  80^  10  Sup. 
Ct.  960,  84  L.  Kd.  3T9.  In  fact  this  doctrine, 
whatever  Its  actual  effect  may  be,  was  not 
looked  on  when  It  sprang  Into  being  as  in- 
fringing the  sanctity  of  contracts  or  impair- 
ing their  obligation,  but  as  being  entirely 
consistent  with  the  general  principles  of  the 
law  of  contracts,  as  in  truth  it  is  if  Judicious- 
ly applied.  WhMi  bondholders  buy  railway 
securities  they  know  very  well  that  certain 
classes  of  debts  must  be  incurred  on  the  faith 
of  the  road's  earnings  to  operate  It  and  as- 
sent In  effect  to  such  debts  being  first  paid 
out  of  the  earnings.    Fosdlck  v.  Scball,  supra. 


In  those  cases  where  the  corpos  of  the  prop' 
erty  was  encroached  on  despite  the  fact  that 
no  diversion  of  the  earnings  had  occurred, 
tbe  same  principle  was  either  logically  or 
fallacIouBly  followed,  on  the  theory  that  the 
debts  preferred  were  necessarily  Incurred  in 
preserving  or  improving  the  property  for  the 
benefit  of  both  the  mortgagees  and  the  stock- 
holders. Trust  Oo.  V.  Morrison,  128  U.  S. 
591,  8  Sup.  Ot  1004,  31  U  EM.  826;  Jones  v. 
Trust  Oo.,  19  O.  Q  A.  669,  73  Fed.  308. 
While  decisions  can  be  found  in  the  books 
extending  this  remedy  to  claims  accruing 
more  than  a  year  ptlor  to  tbe  appointment 
of  a  receiver,  and  other  cases  holding  that 
the  limit  of  time  fixed  by  the  order  of  ap- 
pointment will  not  always  bar  older  claims, 
the  present  account  has  no  features  wbicb 
dispose  us  to  disregard  the  limit  fixed  by  the 
original  order. 

Only  the  claim  for  wages  for  the  month 
of  October,  1892,  and  the  expenses  of  the 
Intervener  during  that  month,  wesce  found  by 
the  referee,  and  adjudged  by  tbe  circuit  court 
to  be  properly  owing  to  the  lnterv«ier,  and 
also  to  fall  within  the  prescribed  time.  His 
claim  for  wages  should  be  disallowed  because 
there  was  a  good  legal  remedy  for  Its  col- 
lection. For  his  expenses  during  that  month 
we  will  permit  tbe  decree  to  stand. 

Tbe  Judgment  Is  therefore  reversed,  and 
the  cause  remanded,  with  tbe  dhrectlon  to  the 
circuit  court  to  modify  Its  decree  awarding 
tbe  intervener  a  preference  for  $1%  for  salary 
during  said  month  of  Octobw,  1802. 

BliAMD,  P.  J.,  and  BABOIAT,  J.,  concur. 

Modification  of  Judgment 

PER  OURIAM.  On  motion  of  the  defend- 
ants in  this  case,  and  to  expedite  the  final 
settiement  of  the  litigation  growing  out  ot 
the  receivership  referred  to  In  tbe  opinion, 
final  Judgment  in  this  cause  will  be  entered 
here.  Instead  of  remanding  it  to  tbe  circuit 
court  Wherefore  it  Is  considered,  adjudg- 
ed, and  decreed  that  tbe  Intervener,  James 
F.  Brooks,  have  and  recover  from  the  St 
Louis,  Cape  Girardeau  &  Ft  Smith  Railway 
Company,  tbe  sum  of  $62.20,  with  interest 
thereon  at  tbe  rate  of  6  per  cent  per  annum 
from  tbe  6th  day  of  January,  1809,  and  that 
said  sum  be  declared  a  preferential  lien  on 
the  money  realized  by  the  sale  of  the  railroad 
property;  and  It  is  further  considered  and 
adjudged  that  James  F.  Brooks  pay  the  costs 
of  this  appeaL 


MINER  et  al.  v.  HOWARD  et  aL 

(Court  of  Appeals  of  Kansas  City,  Mo.     April 
7.  1902.) 

LIMITATION  OP  ACTIONS  —  CONTRACTORS- 
BONDS— LABOR  AND  MATERIALS— UNASCER- 
TAINED SUM— INDIRECT  PROMISE. 

1.  Where  a  contractor's  bond'  is  conditionsd 
to  pay  for  tbe  labor  and  material  used  in  dig- 
ging a  well  for  a  city,  the  promise  to  pay  for 
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the  labor  and  material  does  not  rest  on  the 
account  between  the  contractor  and  the  labor- 
ers and  material  men,  bnt  the  bond  creates  a 
raomise  to  pay  for  the  labor  and  material,  and 
heuce  an  action  thereon  is  not  barred  by  Rev. 
St.  1880,  8  4273,  limitiuK  actions  on  accounts 
to  fire  years. 

2.  The  bond  of  a  contractor  conditioned  for 
the  payment  of  labor  and  materials  employed 
in  dfgfrinK  a  well  for  a  city  is  within  Rev.  St 
1S99,  {  42T2,  reqnirinK  an  action  on  any  writ- 
ing for  the  payment  of  money  to  be  bronght 
within  10  years,  though  the  sum  to  be  paid 
was  not  ascertained  when  the  bond  was  exe- 
cuted, and  therefore  not  named  therein. 

3.  The  bond  of  a  contractor  conditioned  for 
the  payment  for  labor  and  materials  employed 
in  digging  a  well  for  a  city,  being  a  writing 
for  the  payment  of  money,  an  action  against 
the  princimU  and  sureties  therein  is  governed 
by  Rev.  St.  1880,  8  4272,  requiring  an  action 
on  a  writing  for  the  payment  of  money  to  be 
brought  in  10  years,  though  the  promise  to  pay 
is  collateral  and  indirect. 

Appeal  from  circuit  court,  Harrison  coun- 
ty;  P.  C.  Stepp,  Judge. 

Action  by  Edgar  8.  Miner  and  others 
against  L.  W.  Howard  and  others.  From  a 
Judgment  in  favor  of  plaintiffs,  defendants 
api>eaL    Affirmed. 

J.  M.  Bailee  and  D.  J.  Heaston,  for  app^ 
lants.    J.  W.  Pe»y,  for  respondents. 

E<LLISON,  J.  Defendant  Howard  under- 
took to  dig  a  well  for  the  city  of  Bethany. 
He  gave  a  bond  to  tbe  city  in  the  sum  of 
$1,000,  with  tbe  other  defendants  as  his 
sureties,  c(»)ditloned,  among  other  things, 
that  he  would  pay  for  the  labor  and  for  tbe 
material  nsed  in  digging  tbe  weO.  This  ac- 
tion Is  to  recov»  for  material  famished 
Howard.  Plaintiffs  prevailed  in  the  trial 
conrt  In  this  court  the  parties  have  stipu- 
lated that  tbe  present  action  is  on  the  same 
l)ond  involved  in  Devers  v.  Howard,  88  Mo. 
App.  263,  and  upon  the  authority  of  Judge 
Broaddus'  opinion  in  that  case  should  be  af- 
firmed,  unless  plaintiffs'  claim  was  barred  by 
the  statute  of  limitations  when  the  action 
was  begun;  that  tbe  contention  of  defend- 
ants Is  that  the  five-year  period  governed  the 
case  (section  4273,  Rev.  St.  1880),  while  the 
contention  of  plaintiffs  Is  that  the  ten-year 
period  controlled  (section  4272,  Id.).  It  be- 
ing agreed  by  the  parties  thai  if  the  court 
concluded  the  ten-year  statute  applied,  the 
Judgment  should  be  a£9rmed;  but,  if  the  five- 
year  limit  applied.  It  should  be  reversed. 
Tbe  Tlew  taken  by  defendants  is  that  tbe 
nndertaking  of  Howard,  as  principal  in  tbe 
twnd,  was  to  pay  the  accounts  for  the  mate- 
rial, and  that  the  other  defendants  were  his 
sureties  In  that  undertaking;  that  actions 
on  accounts  are  barred  by  the  statute  In  fiv« 
years;  that,  therefore,  as  more  than  five 
years  had  expired,  Howard  was  discharged 
from  payment,  and,  In  consequence,  the  other 
defendants,  as  his  sureties,  were  also  dis- 
charged. The  defendants  say  that  the  bond 
sned  on  Is  a  collateral  obligation,  and  that 
it  can  "exist  no  longer  than  the  liability  it 
•was  created  to  secure";  and  that  "whatever 


amounts  to  a  good  defense  to  tbe  wiglnal  lia- 
bility of  the  principal  is  a  good  defense  for 
the  sureties  when  sued  upon  the  collateral 
undertalclng."  After  full  consideration  of 
the  suggestions  In  defendants'  behalf  and  of 
the  authorities  In  support  thereof,  w«  have 
concluded  that  under  the  construction  which 
the  statute  has  received  in  this  state  the  trial 
court  did  not  err  in  rendering  Judgment  for 
plaintiffs.  The  bond  sued  on  was  befcnre  the 
supreme  conrt  in  Devers  v.  Howard,  144  Mo. 
871,  46  S.  W.  625,  and  City  of  Bethany  v. 
Same,  140  Mo.  004,  51  S.  W.  94;  and,  as  be- 
fore stated,  was  before  this  court  ia  Devers 
▼.  Howard,  supra.  The  practical  effect  of 
the  decision  in  these  cases  is  that  tbe  bond 
is  an  obligation  entered  into  with  the  labor- 
ers and  material  men  as  well  as  tbe  city  of 
Bethany.  After  the  execution  of  the  bond, 
the  promise  to  pay  the  laborers  and  material 
men  did  not  rest  alone  on  the  mere  account 
between  such  persons  and  Howard,  for  by 
that  instrument  there  arose  a  promise  to  pay 
for  tbe  labor  and  material;  and  It  is  there- 
fore not  true,  as  contended  by  defendants, 
that  tbe  claim  for  the  material  in  controversy 
was  barred  because  more  than  five  years,  al- 
lowed tar  actions  on  accounts,  bad  elapsed. 
This  is  an  action  on  the  bond,  and  it  is  no 
more  barred  than  if  a  note  bad  been  given  by 
Howard  for  the  material,  with  these  defend- 
ants as  sureties.  The  fact  that  tbe  sum  to 
be  paid  was  not  ascertained  when  tbe  bond 
was  executed,  and  therefore  not  named 
therein,  does  not  prevent  the  application  of 
the  statute.  Oarr  v.  Thompson,  67  Mo.  472; 
Reybum  v.  Gasey,  20  Mo.  129;  Moorman  v. 
Sharp,  86  Mo.  283.  Neither  to  It  an  objec- 
tion to  this  view  of  the  statute  that  the  bond 
In  suit  to  a  collateral  or  indirect  promise  to 
pay  money.  Martin  v.  Knapp,  46  Mo.  48; 
Rowsey  v.  Lynch,  61  Mo.  660.  Though  in- 
direct, tbe  bond  Itself  contained  the  promise, 
and  was  a  writtag  "for  the  payment  of  mon- 
ey," which  would  sustain  an  action  within 
ten  years. 

Tbe  judgment  must  therefore  be  afiSrmed. 
All  concur. 


THOMPSON  T.   MISSOURI.   K.   ft  T.   RT. 
CO. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

KAILROADS— BOYS-CLIMBINO  BETWEEN  CARS 
BLOCKING  STREET  -  NBGLIOBNCB  —  CON- 
TRIBDTORT  NBOLIQENCK— INSTRUCTIONS. 

1.  Where  a  boy  attempted  to  pass  between 
two  cars  of  a  freight  train  while  it  was  block- 
ing a  public  street,  and  was  injured  by  reason 
of  the  sudden  starting  of  the  train,  the  mere 
fact  that  the  train  employes  might  have  seen 
the  boy  bad  they  looked  between  the  cars  be- 
fore starting  would  not  make  the  company  lia- 
ble, they  having  no  reason  to  anticipate  his 
presence  there,  and  therefore  not  being  bound 
to  look  for  him. 

2.  In  an  actiou  for  such  injuries,  where  plain- 
tiiTs  theory  of  the  case  was  fully  submitted 
by  the  first  instmction,  given  at  bis  request. 
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refusal  Of  another  instructiou,  to  tlie  effect 
that  railroad  companies  were  held  to  the  high- 
est degree  of  care,  etc.,  was  not  prejudicial. 

3.  The  railroad  employes  would  not  have  the 
right,  in  such  a  case,  to  start  the  train  with- 
out  giving  any   warning  whatever. 

4.  If  the  hoy  attempted  to  climb  between  the 
rnrs  at  a  point  other  than  the  street  crossing, 
the  fact  that  there  yere  cars  blocking  the 
crossing  also  was  immaterial. 

5.  A  boy  attempting  to  climb  between  cars 
of  a  freight  train  which  Is  blocking  a  public 
street  is  not  negligent,  though  he  has  sufficient 
mental  capacity  to  appreciate  the  danger,  and 
though  such  action  on  the  part  of  an  ai]ult 
would  be  negligence,  unless  be  has  the  same 
prudence,  tboughtfulness,  and  discretion  to 
avoid  the  danger  which  is  possessed  by  an  ordi- 
nnry  adult,  or  unless  in  the  jury's  opinion  he 
failed  to  exercise  the  degree  of  care  which  un- 
der like  circumstances  would  be  expected  of 
one  of  his  years  and  capacity. 

Appeal  from  circuit  court,  Boone  coont;; 
John  A.  Hockadny,  Judge. 

Action  by  Columbus  Thompson,  by  bis 
curator,  against  the  Missouri,  Kansas  &  Tex- 
as Railway  Company.  Judgment  for  defend- 
ant, and  plalntllT  appeals.    Reversed. 

N.  T.  Gentry,  for  appellant  Geo.  P.  B. 
Jackson,  for  respuiideut. 


SMITH,  P.  J.  This  Is  an  action  to  recover 
damages  for  personal  Injuries  alleged  to  have 
been  occasioned  by  the  negligence  of  the  de- 
fendant. The  petition  alleged  that  there  was 
a  public  street  In  the  town  of  McBaln  known 
as  "Perche  Avenue."  and  that  defendant  had 
two  or  more  tracks  which  crossed  said  street; 
that  at  the  time  of  the  Injury  complained 
of  one  of  Its  freight  trains  negligently  ob- 
structed said  street  crossing;  that  while  the 
plaintiff,  a  minor,  was  attempting  to  pass 
between  the  cars  of  said  train,  the  defend- 
ant's employes  in  charge  thereof  negligently 
caused  it  to  suddenly  move  back,  prepara- 
tory to  starting  forward,  without  ringing  tlie 
bell  or  sounding  the  whistle,  or  giving  any 
signal  whatever  of  an  Intention  to  start,  in 
consequence  of  all  which  plaintitTs  right  foot 
was  caught  bet:ween  the  couplings  or  draw- 
heads  and  injured.  The  defendant  had  judg- 
ment aiid  plaintiff  appealed. 

1.  The  errors  as.slgned  for  a  reversal  relate 
entirely  to  the  action  of  the  trial  court  in  the 
giving  and  refusing  of  the  Instructions  to  the 
Jiuy.  The  first  requested  and  given  for  the 
plaintiff  submitted  the  ease  upon  the  theory 
of  the  petition.  The  plaintiff  was  not  con- 
tent with  this,  and  so  requested  others,  which 
were  refused;  one  of  which,  the  fifth,  was 
to  the  effect  that,  even  if  the  plaintiff  was 
guilty  of  negligence  in  going  on  the  defend- 
ant's track  where  it  crosses  a  public  street 
at  the  time  of  his  Injury,  yet  if  fhe  defend- 
ant's servants  in  cliarge  of  said  train  saw, 
or  by  the  exercise  of  ordinary  care  could  have 
seen,  plaintiff  in  time  to  have  averted  the 
injury,  then  the  verdict  should  be  for  plain- 
tiff, notwithstanding  his  negligence.  The  ac- 
tion of  the  court  in  refusing  this  Instruction 
raises  the  question  whether  or  not  the  law 


cost  upon  the  defendant's  employe's  in  charge 
of  the  train  the  duty  to  look  between  the 
cars  of  the  train  before  attempting  to  move 
It,  to  the  end  that  they  might  discover  wheth- 
er any  one  was  in  such  a  place  or  situation 
as  that  his  safety  would  be  rendered  perilous 
by  the  movement  of  the  train;  and  this,  too, 
without  reference  to  whether  or  not  they 
(the  employes)  might  have  anticipated  the 
presence  of  any  person  at  such  place,  or  dis- 
covered him  while  engaged  in  the  discbarge 
of  the  duties  to  which  they  were  assigned 
upon  the  train.  The  law  Is  well  settled,  in 
this  state  at  least,  that  in  those  places  where 
the  railway  employi^s  operating  a  train  have 
reason  to  anticipate  the  presence  of  persons, 
as,  for  example,  where  a  train  approaches  the 
crossing  of  a  public  street  or  other  public 
thoroughfare,  or  is  moved  over  and  along  a 
public  street  in  a  populous  city  or  town,  and 
the  like,  it  is  their  duty  to  be  on  the  alert, 
so  as,  if  possible,  to  discover  any  one  whose 
situation  is  Imperiled  by  the  movement  of  the 
train.  And  in  such  places  where  it  is  their 
duty  to  be  on  the  lookout.  If  an  Injury  occurs 
which  could  have  been  averted  had  they  ex- 
ercised ordinary  care  in  looking  out,  then 
there  is  liability.  White  v.  Railway  Co..  34 
Mo.  App.  57,  and  cases  there  cited;  Zumault 
V.  Air  Line,  71  Mo.  App.,  loc.  cit.  681.  682; 
Chamberlain  v.  Railway  Co.,  133  Mo.  587.  :« 
S.  W.  437,  34  S.  W.  S12;  Jtlorgan  v.  Railway 
Co.,  1.50  Mo.  2C2,  60  S.  W.  195.  It  is  thus 
seen  that  the  rule  is  limited  in  the  scope  of 
its  application,  and  cannot  be  invokeil  in 
tltose  cases  where  neither  the  locus  in  quo 
itself,  nor  any  fact  or  circumstance  conuet-t- 
ed  with  it  or  the  train,  are  such  as  to  ad- 
monish the  trainmen  that  they  might  antici- 
pate the  presence  of  persons  in  a  situation 
of  danger  with  resi)ect  to  the  movement  of 
the  train.  And  so  it  must  result  that,  where 
a  railway  has  the  right  to  anticipate  a  clear 
ti'ack,  there  can  be  no  reason  for  liability  to 
one  wrongfully  thereon,  on  the  ground  that 
be  might  have  been  seen  by  the  exercise 
of  ordinary  care.  In  such  case  the  law  im- 
poses no  duty  to  be  on  the  lookout  for  hiiu. 
Williams  V.  Railroad  Co.,  90  Mo.  275.  9  S. 
W.  573;  Corcoran  v.  Railway  Co.,  105  Mo. 
399,  10  S.  W.  411,  24  Am.  St.  Rep.  394.  The 
plaintiff's  evidence  tends  to  prove  that  the 
train  in  question  extended  from  the  water 
tank  east  across  said  street,  and  that  while 
it  was  standing  there  the  plaintiff  attempted 
to  pass  between  the  cars  occupying  the  street 
crossing.  There  was  no  evidence  tend  in:: 
to  prove  that  any  of  the  trainmen  were  aware 
of  the  presence  of  the  plaintiff  at  the  time 
he  attempted  to  pass  between  the  cars.  The 
defendant's  trainmen  had  no  reason  to  antic- 
ipate the  presence  of  the  plaintiff  between 
the  cars  at  the  time  the  train  was  started. 
It  is  conceded  to  have  been  negligence  for 
any  one  to  have  attempted,  under  the  circum- 
stances, to  pass  between  the  cars  standing 
on  the  crossing,  and  the  defendant's  train- 
men had  no  reason  to  anticipate  such  n^i- 
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gence  on  the  part  of  the  plaintiff  at  the 

time  they  started  the  train.  They  were  not 
boond  to  look  for  plaintiff  where  he  bad  no 
right  to  be.  Bine  t.  Railroad  Co.,  88  Mo. 
382;  Barker  t.  Railroad  Co..  98  Mo.  50,  11 
S.  W.  254;  Hudson  t.  BaUway  Co.,  101  Mo. 
31,  14  S.  W.  15.  Of  course  there  would  hare 
been  liability  if  the  proximate  cause  of  the 
Injury  had  been  the  omission  of  the  defend- 
ant to  use  reasonable  care  to  avoid  such  In- 
jury after  becoming  aware  of  the  danger  to 
which  the  plaintiff  was  exitosed  (Isabel  t. 
Railroad  Co.,  60  Mo.  476;  Harlan  v.  Railroad 
€o„  84  Mo.  480;  Zimmerman  r.  Railroad  Oo., 
71  Mo.  477;  Tamall  y.  Railway  Co.,  76  Mo. 
583);  but  as  there  is  no  claim  made  of  lia- 
bility under  this  rule,  nothing  further  need 
be  said  In  respect  to  it.  The  said  Instruction, 
therefore,  in  so  far  as  It  told  the  Jury  that 
there  was  liability  If  the  defendant's  train- 
men, by  the  exercise  of  ordinary  care,  could 
have  seen  plaintiff  in  time  to  have  averted 
the  injury,  was  erroneous  in  expression  when 
applied  to  a  case  where  the  facts  are  as  here 
shown  to  be. 

The  plaintiff's  other  refused  Instruction— 
the  second— was  but  a  bare  abstraction.  It, 
In  effect,  declared  that  railway  companies, 
owing  to  the  dangerous  character  of  the  busi- 
ness they  engage  hi,  are  held  to  the  great- 
est care  In  the  operation  of  their  machinery 
and  vehicles,  and  If  they  fall  to  use  such 
care,  and  injury  results  therefrom,  they  are 
liable.  The  plaintiff's  theory  of  the  case  was 
fully  submitted  by  his  first  Instruction  already 
referred  to,  so  that  the  court  was  not  re- 
auested  by  this  one  to  submit  the  case  to 
the  Jury  on  any  distinct  or  different  theory 
from  that  submitted  by  his  first  It  could 
not  in  any  way  enlighten  the  Jury  as  to  Its 
duty  In  the  case.  If  It  had  been  given,  and 
th^e  had  been  a  verdict  for  the  plaintiff,  it 
might  have  been  weU  urged,  as  a  ground  for 
tlie  reversal  of  the  Judgment,  that  it  author- 
ized a  consideration  by  the  Jury  of  the  case 
on  a  ground  of  negligence  not  embraced  in 
the  theory  of  the  plaintiff's  petition  and  first 
instruction.  It  Is,  to  say  the  least  of  it,  an 
Instruction  that  is  calculated  to  mislead  a 
Jnry,  and  the  giving  of  it  In  any  case  Is  of 
doubtful  'propriety.  And  although  given  in 
Brown  v.  Railroad  Co.,  50  Mo.  461,  41  Am. 
Rep.  420,  what  Is  there  said  in  respect  of  it 
shows  that  Its  refusal  under  circumstances 
like  the  present  would  not  be  a  ground  for  re- 
versal of  the  Judgment.  Certainly,  it  cannot 
be  claimed  that  Its  refusal  was  harmful  to  the 
plaintiff. 

2.  Under  the  ruling  made  in  the  previous 
paragraph,  we  must  conclude  that  the  de- 
fendant's second  instruction  Is  correct  in  ex- 
pression, except  In  so  far  as  It  told  the  Jury 
that  the  defendant's  employes  in  charge  of 
the  train  were  under  no  obligation  to  give  the 
plaintiff  any  warning  unless  they  knew  of  his 
perflons  situation.  It  seems  to  us  that  the 
Instruction  goes  too  far.  Besides  being  In 
conflict  with  others  given  for  both  plaintiff 


and  defendant.  It  is  otherwise  improper,  aa 
will  be  seen  from  what  Is  elsewhere  herdn 
said  In  respect  to  the  defendant's  thirteenth. 
According  to  this  Instruction,  the  defendant 
had  the  right  to  start  its  train  from  where 
it  stood  over  the  crossing  backwards  with- 
out giving  any  wamhig  or  signal  whatever. 
This  is  not  the  law.  To  say  the  least  of  It, 
the  language  was  misleading,  and  calculated 
to  do  harm.  The  words,  "nor  to  give  any 
warning  to  him  in  such  place,"  should  have 
been  eliminated  from  it. 

The  defendant's  instructions  8  and  6,  it 
seems  to  us,  are  not  fabrly  subject  to  the 
plaintiff's  criticism.  They  submit  the  defend- 
ant's theory  of  the  case  to  the  Jury  by  telling 
It  that  if  It  finds  from  the  evidence  certain 
facts  therein  hypothesized  the  plaintiff  ought 
not  to  recover;  and  ta  this  we  perceive  no 
error. 

'  The  plaintiff  furthw  complains  4tt  the  ac- 
tion of  the  coiut  In  giving  the  defendant's 
fourth,  which  informed  the  Jury  that,  If  It 
found  that  the  place  in  the  train  where  the 
plaintiff  attempted  to  climb  between  the  cars 
was  west  of  the  street  crossing,  then  it  was 
'Immaterial  whether  or  not  other  cars  in  the 
train  may  have  obstructed  said  street,  or  how 
long  they  may  have  been  there.  In  Stlllson 
y.  Railroad  Co.,  67  Mo.,  loc.  dt  676,  which 
was  a  case  somewhat  analogous  in  Its  facts 
to  this.  It  was  said:  "The  next  conspicuous 
and  Important  fact  in  this  case  is  that  the 
Injury  did  not  occur  at  any  street  crossing, 
but  on  a  part  of  the  track  vrhece  there  was 
not  even  a  private  or  occasional  pathway,  and 
where,  consequently,  the  defendant  had  a 
tight  to  presume  that  no  one  would  attempt 
to  cross.  It  is  true,  the  street  crosshig  was 
entirely  obstructed  by  the  train,  which  ob- 
struction the  municipal  authorities  of  the 
town  might  at  any  time  have  prohibited,  and 
for  which  the  defendant  might  have  been 
held  liable  in  damages  for  any  inconvenience 
occasioned  by  such  obstruction,  but  this  ob- 
struction did  not  authorize  one  who  was 
about  to  cross  to  attempt  to  do  so  at  any  ac- 
cidental opening  between  the  ears  •  •  • 
except  at  the  peril  of  the  person  so  attempt- 
ing to  cross."  See,  also,  Corcoran  y.  Railway 
Co.,  supra,  and  other  cases  cited  In  defend- 
ant's brief.  The  evidence  adduced  by  the  de- 
fendant tended  to  show  that  the  plaintiff  at- 
tempted to  pass  between  the  cars  of  the  train 
west  of  the  crossing,  and  where  there  was 
no  private  pathway.  The  Inatructlon,  accord- 
ing to  the  rulings  made  in  the  cases  Just 
referred  to,  was  obnoxious  to  no  objection. 

The  defendant's  sixth  told  the  Jury  that  It 
would  be  negligence  on  the  part  of  an  adult 
person  to  have  attempted  to  have  passed  be- 
tween the  cars  of  said  train,  and  that,  if  the 
plaintiff  "had  sufficient  mental  capacity  to 
know  whether  or  not  he  was  liable  to  be 
injured  by  climbing  between  the  cars,  then 
he  was  guilty  of  contributory  negligence  in 
attempting  to  do  so,"  etc.  And  its  seventh 
further  told  the  Jury  that  If  it  found  from 
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tile erldence  that  a  person  of  ordinary  dis- 
cretion, prudence,  and  care  'would  not  hare 
attempted  to  climb  between  the  cars  where 
the  plaintiff  attempted  to  climb,  nnder  the 
circumstances  surrounding  the  train  at  the 
station  at  that  time,  and  that  the  plaintlfl 
at  that  time  "had  sufficient  Judgment  and  In- 
telligence to  enable  him  to  know  when  he 
was  in  danger,"  then  he  could  not  recov- 
er. It  is  strenuously  insisted  that  these  in- 
Btmctlons  depart  In  their  enunciation  from 
the  rule  established  in  similar  cases  by  the 
adjudications  in  this  state.  While  it  Is  true 
they  differ  somewhat  in  expression,  they  do 
not  dlffw  tn  meaning.  Bach  of  them  in  ef- 
fect declares  that  It  would  have  been  negli- 
gence for  an  adult  person  to  have  attempted 
to  have  passed  between  the  cars  of  the  train, 
and  that,  if  the  plahitiff  had  sufficient  mental 
capacity  to  know  that  It  would  have  been 
dangerous  for  him  to  make  such  attempt! 
then  he  was  guilty  of  such  contributory  negli- 
gence as  precluded  his  rl|^t  to  recover.  All 
the  cases  in  this  state  with  one  accord  de- 
clare the  rule  to  be  that  a  child  is  not  to  be 
Judged  by  the  strict  standard  of  an  adult; 
neither  is  it  to  be  charged  with  contributory 
negligence  If  It  acted  as  might  reasonably 
be  expected  of  one  of  its  age  and  capacity. 
Anderson  v.  Railroad  Co.,  161  Mo.,  loc.  cit. 
421,  61  S.  W.  874,  where  the  cases  are  collat- 
ed. Suppose  the  fact  to  be  conceded  that 
the  plaintiff  had  sufficient  mental  capacity 
to  know  that  It  was  dangerous  to  undertake 
to  pass  between  the  cars  of  defendant's  train 
while  It  was  standing  on  Its  track  at  said 
station,  and  that,  notwithstanding  this  knowl- 
edge of  the  danger,  he  attempted  to  pass 
between  such  cars,  and  was  thereby  hurt.  Is 
that  of  Itself  sufficient  to  charge  him  with 
contributory  negligence?  A  boy  may  have 
the  knowledge  of  an  adult  person  in  respect 
to  the  danger  which  will  attend  a  particular 
act,  but  at  the  same  time  he  may  not  have 
the  prudence,  thoughtfulness,  and  discretion 
to  avoid  them,  which  la  possessed  by  the 
ordinarily  pmdent  adult  person;  and  there- 
fore it  has  become  a  settled  rule  of  law  in 
tills  state  that  a  child  is  not  negligent  if  be 
exercise  that  degree  of  care  which,  under  like 
circumstances,  would  be  expected  of  one  of 
his  years  and  capacity.  And  whether  he  uses 
such  care  in  any  given  case  is  a  question  to 
be  left  for  the  Jury  to  decide.  Anderson  v. 
Railroad  Co.,  81  Mo.  App.  116;  Riley  v.  Rail- 
way Co.,  68  Mo.  App.  652;  Burger  v.  Same, 
112  Mo.  249,  20  S.  W.  438,  94  Am.  8t  Rep. 
S79;  Anderson  t.  Railroad  Oo.,  161  Mo.  411, 
61  S.  W.  874.  The  defendant's  instructions, 
as  have  been  seen,  told  the  Jury  that  if  it 
found  the  fact  to  be  that  the  plaintiff  had 
sufficient  mental  capacity  to  know  the  danger 
attending  an  attempt  to  pass  between  the 
cars,  and  with  this  knowledge  made  such 
an  attempt,  and  was  thereby  injured,  he  was 
guilty  of  contributory  negligence,  without  ref- 
erence as  to  whether  or  not  he  had  the  pru- 
dence, thoughtfulness,  and  dl8creti<m  to  avoid 


it— the  danger— which  Is  possessed  by  an  ordi- 
narily pmdent  adult  person.  It  seems  from 
these  instructions  that  the  learned  trial  Judge 
concluded  it  was  the  law  that,  even  if  tbe 
plaintiff  did  not  have  tbe  prudence,  thought- 
fulness, and  discretion  to  avoid  the  danger 
Incident  to  passing  between  the  cars  of  a 
train  standing  on  its  track  which  is  possessed 
by  the  ordinarily  prudent  adult,  still,  if  be 
was  possessed  of  sufficient  mental  capacity 
to  understand  such  danger,  then  he  was  re- 
quired to  exercise  the  same  degree  of  care 
as  would  have  been  required  of  an  ordinarily 
pmdent  adult  nnder  like  circumstances.  It  is 
th^efore  apparent  that  these  instmctlons 
did  not  go  far  enough,  in  that  they  ignored 
an  essential  part  of  the  rule,  which  requires 
that  it  be  left  to  the  Jury  to  say  whether 
or  not  the  plaintiff  had  tbe  pmdence,  tbought- 
fulness,  and  discretion  to  avoid  the  dangw 
incident  to  passing  between  the  cars  of  tbe 
train  which  is  possessed  by  an  ordinarily 
prudent  adult.  Although  the  Jury  may  have 
found  that  tbe  plaintiff  had  sufficient  capacity 
to  understand  the  danger,  yet  he  had  the 
right  to  have  it  left  to  them  to  further  de- 
termine whether  or  not  be  had  the  prudence, 
thoughtfulness,  and  discretion  to  avoid  such 
danger  which  is  possessed  by  an  wdlnatily 
pradent  adult;  and,  if  not,  then  to  further 
determine  whether  or  not  be  exercised  that 
degree  of  care  which,  under  like  circumstan- 
ces, would  be  reasonably  expected  of  one 
of  his  years  and  capacity.  And  this  omis- 
sion tn  the  instmctlons  is  a  fault  wblch  we 
think  fatal  to  the  Judgment. 

As  to  the  defendant's  ninth.  It  Is  soffident 
perhaps,  to  say  that  in  view  of  the  decision 
in  Stillson  V.  Raihroad  Co.,  supra,  and  the 
other  cases  referred  to  in  connection  with 
It,  that  it— the  Instruction— is  not  subject  to 
the  objection  plaintiff  has  lodged  against  it. 

In  tiie  light  of  what  was  said  by  us  in 
Milligan  V.  Railroad  Co.,  79  Mo.  App.,  loc. 
dt  390  et  seq.,  the  plaintifTs  objection  to  the 
defendant's  twelfth  Is  well  taken,,  and  that 
instruction  should  not  have  been  given  in  the 
form  it  was. 

The  defendant's  thirteenth  was,  we  think, 
erroneous  in  expression.  If  it  had  told  the 
Jury,  as  It  did  not,  that  if  it  found  from  the 
evidence  that  a  signal  was  given,  either  by 
sounding  the  whistle  or  by  ringing  the  bell 
before  starting  the  train,  and  that  a  reason- 
able time  had  elapsed  between  the  giving 
of  the  former  and  the  starting  of  the  latter, 
then  it— the  Instractlon- would  have  been  well 
enough.  The  advantage  affwded  by  the  mod- 
ification Just  suggested  to  persons  whose  sit- 
uation in  respect  to  the  movement  of  the 
train  is  that  of  p«il  becomes  at  once  quite 
apparent. 

Tbe  other  objections  urged  to  the  defend- 
ant's instructions  are  deemed  to  be  vrithont 
merit,  and  for  that  reason  need  not  be  far- 
ther noticed  by  us. 

The  Judgment  will  be  reversed,  and  cause 
remanded.    All  concur. 
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CITY  OP  ST.  JOSEPH  v.  LUNG. 

(Court  of  Appeals  of  Kansas  CHty,  Mo.    April 

7,  1902.) 

IIUKICIPAI.    CORPORATIONS— CHARTBR—liI- 

CBNSES— BNUMBRATION   07 

OCCUPATION& 

St.  Joseph  City  Charter  (section  5506, 
snbd.  17,  Rev.  St  1899)  authorizes  the  dty  to 
license,  tax,  and  reflate  yarious  occupations 
(laundries  not  b^g  included),  "and  all  other 
business  and  ayocations  whatever.  To  license, 
tax,  reflate  •  •  •  all  occupations  •  •  • 
not  heretofore  enumerated,  of  whaterer  char- 
acter, not  herein  excluded."  H«U,  that  the  last 
clause  was  so  comurehensiTe  as  to  authorise 
an  ordinance  repairing  a  license  for  a  laundry. 

Appeal  from  criminal  court,  Buchanan 
comity;   Benjamin  J.  Casteel,  Judge. 

WllUam  Lung  was  convicted  of  keeping  a 
lanndry  without  a  license,  and  he  appeals. 
Afflrmed. 

James  M.  Wilson,  for  appellant  Jno.  S. 
Boyer,  City  Atty.,  and  Kendall  B.  Bandolph, 
City  Counselor,  for  respondent 

ELLISON,  J.  The  defendant  was  arrest- 
ed, tried,  and  convicted  for  "being  the  keeper 
of  a  laundry,  without  having  a  license  from 
said  city"  of  St  Joseph,  contrary  to  ordinance 
In  that  behalf.  The  point  Involved  is  the  con- 
struction of  the  city's  charter  (subdivision  17, 
{  5508,  Rev.  St  1809) ;  it  being  defendant's  con- 
tention that  tt  did  not  authorize  the  ordinance 
requiring  a  license  for  the  keeper  of  a  laun- 
dry. The  portion  of  the  charter  in  question 
Is  as  follows:  To  "license,  tax  and  regulate 
undertakers,  merchants,  grocers  [and  a  large 
number  of  other  occupations,  laundries  not 
being  one  of  them],  and  all  other  business, 
trades  and  avocations  whatever.  •  •  • 
To  license,  tax,  regulate  or  suppress  all  oc- 
cupations and  trades  not  heretofore  enumerat- 
ed, of  whatever  name  or  character,  not  herein 
excluded."  The  case  Is  directly  controlled  by 
City  of  St  Louis  V.  Bowler,  94  Mo.  630,  7 
S.  W.  431,  where  the  words  of  the  last  clause 
are  held  to  be  so  comprehensive  as  to  leave 
no  room  to  invoke  the  rule  of  ejnsdem  gen- 
eris. 

The  suggestions  In  defendant's  bebalf  have 
not  Impressed  us  as  meritorious.  He  was 
properly  convicted,  and  the  Judgment  Is  af- 
firmed.   All  concur. 


SURGB,  Constable,  et  al.  v.  HX7NTKR  et  al. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 

7.  1902.) 

CHATTEn:^  HORTOAGSS-CONDITION  BROKICN— 
INTEREST  OF  MORTOAOOR  —  EXECUTION  — 
SALE— BOND— RIGHT  OF   HORTOAOEB. 

1.  Where  a  note  secured  by  a  mortKage  on  a 
horse  was  past  due,  though  the  mortgagor  was 
yet  in  possessiou,  be  had  no  interest  subject  to 
execution,  the  legal  title  and  right  of  possession 
iM-ing  in  the  mortgagee. 

2.  Where  a  note  secured  by  a  chattel  mort- 
gage was  past  due,  but  the  mortgagor  was 
yet  in  possession,  and  a  Judgment  creditor  of 
-tJie  mortgagor  levied  execution,  and,  after  giv- 


ing bond  to  the  constable,  sold  the  property, 
such  sale  being  void,  and  the  property  being 
returned  to  the  mortgagee,  and  no  sulistaiitial 
damages  being  shown,  in  an  action  on  the 
bond  the  mortgagee  was  entitled  to  nominal 
damages  only. 

Appeal  from  circuit  court,  Daviess  county; 
J.  W.  Alexander,  Judge. 

Action  by  William  B.  Burge,  on  the  rela- 
tion of  L.  H.  Babcock,  against  James  M. 
Hunter  and  another.  From  a  Judgment  for 
defendants,  relator  appeals.    Reversed. 

Hlcklin.  Leopard  &  Hicklin,  for  appellant 
Selby  &  Givens,  for  respondents. 

SMITH,  P.  J.  One  Stewart  executed  to 
tlie  relator  a  promissory  note,  and  a  mort- 
gage to  secure  the  same,  covering  a  horse. 
After  the  said  note  was  past  due,  the  de- 
fendant obtained  Judgment  before  a  Justice 
of  the  peace  against  said  Stewart,  and  caus- 
ed an  execution  to  be  issued  tbereon  and  lev- 
led  on  the  horse.  The  relator  made  claim  of 
ownership  onder  oath,  and  thereupon  the  de- 
fendant Hnnter  entered  Into  a  bond,  with  the 
other  defendant  as  surety,  to  indemnify  the 
constable,  who  later  on  gold  the  horse  at  pub- 
lic sale.  This  action  was  brought  on  the 
said  bond,  and  resulted  in  Judgment  for  de- 
fendant, and  relator  appealed. 

The  rule  has  been  long  and  well  settled 
in  this  state  that  a  mortgagor's  equity  after 
condition  broken  is  not  subject  to  seizure  and 
sale  under  execution  at  the  Instance  of  a 
creditor.  King  v.  Bailey,  8  Mo.  332;  Teldell 
V.  Stemmons,  16  Mo.  444;  Boyce's  Adm'r  v. 
Smith's  Adm'r,  16  Mo.  317;  Sexton  v.  Monks, 
16  Mo.  156;  Bodgera  y.  Lldwell,  8  Mo.  App. 
600;  State  v.  Carroll,  24  Mo.  App.  358;  Bank 
r.  Metcalf,  20  Mo.  App.  881;  Hickman  v. 
DIU,  32  Mo.  App.  609;  Hellman  y.  Pollock, 
47  Mo.  App.  205.  Though  at  the  time  of  the 
levy  the  mortgagor  was  in  possession  of  the 
property,  yet,  as  the  note  given  by  the  mort- 
gagor was  past  due,  the  mortgagee  was  enti- 
tled then  to  the  Immediate  possession;  and 
therefore,  nnder  the  rule  Just  referred  to,  the 
mortgagor  bad  no  Interest  therein  that  was 
subject  to  levy  and  sale  \mder  the  execu- 
tion. Where  a  mortgagee  is  of  right,  as  here, 
entitled  to  demand  and  take  possession  at 
any  time,  this  right  draws  with  it  the  pos- 
session, and  the  wrongdoer  Is  a  trespasser  on 
him.  Cooley,  Torts,  pp.  612,  620.  And  where 
the  mortgagee  has  the  legal  title  to  the  chat- 
tel and  the  right  to  its  immediate  posses- 
sion, he  may  maintain  an  action  for  an  in- 
jury thereto  while  remaining  in  the  visible 
manual  possession  of  the  mortgagor.  Boone, 
Mortg.  {§  258,  200;  Oobbey,  Chat  Mortg.  8 
608;  Myers  v.  Hale,  17  Mo.  App.  204;  Stev- 
enson y.  Robinson,  89  Mich.  160.  It  results, 
therefore,  that  the  action  was  properly 
brought 

But  even  if  this  be  so,  and  the  relator  is 
entitled  to  recover,  the  question  then  arises, 
what  ought  to  be  the  measure  of  that  recov- 
07?   As  no  gnbstantlal  damages  were  shown 
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by  the  evidence  to  bare  been  sustained  by 
the  relator  l^  reason  of  the  unauthorized  in- 
terference of  tbe  constable  with  tbe  prop- 
erty, his  recovery  should  be  restricted  to 
nominal  dama^tes  only.  Sedg.  Dam.  SS  &S, 
107,  566.  His  mortfrage  security  was  return- 
ed to  the  mortgagor  without  any  deteriora- 
tion In  value.  If  he  directly  or  Indirectly 
purchased  the  property  at  the  sale,  he  did 
an  act  which  was  not  requh^d  to  protect 
his  interest  In  it  If  the  absolute  owner  of 
tbe  property,  as  he  was  (Robertson  v.  Camp- 
beU,  8  Mo.  616),  then  It  Is  clear  that  his 
purchase  gave  him  no  better  title  than  he 
already  had.     His  purchase  was  futile. 

Tbe  trial  court  was  of  the  opinion,  aa  ap- 
pears from  Its  action  in  refusing  the  plain- 
tiffs' inatmctiouB,  that  the  evidence  was  in- 
flufflclent  to  justify  a  consideration  of  the 
case  upon  tbe  theory  that  the  note  and  mort- 
gage were  usurious;    and  to  this  we  agree. 

We  are  unable  to  discover,  however,  any 
theory  upon  which  the  defendant  was  entitled 
to  recover.  And  the  trial  court  has  by  no 
declaration  of  law  given  by  it  indicated  any 
such  theory.  As  we  think  that,  upon  the  un- 
disputed evidence,  the  relator  was  entitled  to 
recov»  nominal  damages,  we  shall  reverse 
tbe  judgment  and  remand  the  cause.  All 
concur. 


WBLDON  V.  OMAHA,  K.  0.  &  B.  Rr.  CO. 

(Ooort  of  Appeals  of  Kansas  City,  Mo.    AprH 
7,  1902.) 

MASTER  AND  8BRVANT— RAILROAD  BMPLOTA 
— INJURIKS-DBFBCTIVB  HAND  CAR-KNOWI.- 
EDOE— EFFECT— BVIDENCB— HARMLESS  ER- 
ROR. 

1.  Plaintiff,  a  railroad  employ^,  was  injured 
while  riding  on  a  defective  hand  car,  by  rea- 
son of  its  jum^iuK  the  track.  Tbe  boxing  in 
the  wheel  was  in  bad  condition,  one  being  out, 
aud  the  car  bein^  otherwise  worn  and  hard  to 
run.  The  defective  boxing  would  not  be  ob- 
served except  by  special  examination.  Plain- 
tiff knew  that  the  car  was  not  in  proper  con- 
dition, and  with  other  employes  bad  so  noti- 
iled  defendant's  foreman,  who  replied  that  all 
it  needed  was  more  effort  on  the  part  of  those 
using  it  Plaintiff  stated  that  he  never  gave 
the  car  special  examination,  and  thought  he 
could  use  it  by  exercising  ordinary  care.  Held, 
that  plaintiff's  knowledge  of  tbe  defect  coula 
not  preclude  recovery,  the  danger  not  being 
so  obvious  that  an  ordinarily  prudent  man 
would  refuse  to  use  the  car. 

2.  The  fact  that  defendant's  knowledge  of 
the  defect  was  assumed  by  the  court  in  its  In- 
structiona  was  not  ground  for  reversal,  where 
there  was  uo  effort  to  contradict  that  point. 

3.  Receiving  evidence  as  to  an  admission  by 
«ne  of  the  foremen  as  to  tbe  defect  in  the  car 
was  not  ground  for  reversal,  where  the  point 
was  overwhelmingly  proven  and  uncontro- 
verted. 

4.  Testimony  as  to  the  condition  of  the  car 
immediately  after  the  accident  was  admissible, 
where  it  was  such  as  tended  to  establish  its 
condition  prior  thereto. 

Appeal  from  circuit  court  Sullivan  coun- 
ty; Jno.  P.  Butler,  Judge. 

Action  by  J.  W.  Weldon  against  the  Oma- 
iia,  Kansas  City  &  Eastern  Railway  Com- 


pany.   Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Hall  &  Hall  and  J.  G.  OMmble,  for  appel- 
lant   Harber  &  Knight  for  respondent 

ELLISON,  J.  This  l8  an  action  for  dam- 
ages arising  from  personal  injury  received 
by  plaintiff,  an  employs  of  defendant  while 
riding,  witb  other  employes,  on  one  of  de- 
fendant's band  cars.  The  judgment  in  the 
trial  coart  was  for  plaintiff  in  tbe  sum  of 
$4,000.  The  accident  happened  by  reason  of 
a  defect  In  tbe  car  which  caused  It  to  "jomp 
tbe  track."  Since  tbe  verdict  was  for  plain- 
tiff, we  will  state  as  facts  what  tbe  evidence 
in  plaintiff's  behalf  tends  to  prove  them  to 
be:  Plaintiff  and  several  other  employ^ 
were  engaged,  under  tbe  immediate  direction 
and  control  of  a  foreman  named  Boseiy,  and 
one  Brown,  who  acted  in  Bosely's  place  dur- 
ing the  latter's  absence,  and  who  was  called 
by  tbe  men  tbe  "straw  boss."  The  defect 
in  tbe  car  consisted  of  the  boxing  In  tbe 
wheel  being  in  bad  condition,  one  being  out 
and  the  car  l>eing  otherwise  worn.  It  was 
old  and  somewhat  shaky  and  was  hard  to 
run.  The  defective  boxing  would  not  be  ol>- 
served  except  by  a  special  examination.  The 
foremen  bad  each  been  notified  by  plaintiff 
and  others  that  tbe  car  was  not  in  proper 
condition.  They  replied  that  all  It  needed 
was  more  effort  on  the  part  of  those  pro- 
pelling it  They  took  no  steps  to  have  the 
defects  repaired,  and  permitted  tbe  men.  in- 
cluding plaintiff,  to  continue  its  use.  Plain- 
tiff had  beard  the  car  complained  of  fre- 
quently by  bis  fellow  laborers.  And  in  his 
deposition,  taken  by  defendant  before  tbe 
trial,  he  stated  that  he  had  said  to  the  fore- 
man, in  response  to  the  latter's  complaint  of 
his  being  late  getting  in  witb  it  that  "the 
old  car  is  no  good."  The  foreman  replied 
that  tbe  boys  operating  it  were  a  "set  of 
drones,"  and  "if  they  would  put  a  little 
elbow  grease  on,  tbe  car  would  be  better: 
that  the  car  would  be  all  right  if  they  would 
pump  It"  He  frequently  told  the  men  that 
the  car  was  "all  right"  Plaintiff  further 
stated  that  he  never  gave  the  car  any  si)e- 
clal  examination,  and  tliat  be  thought  he 
could  continue  to  use  it  by  exercising  tbe 
usual  care.  The  evidence  In  behalf  of  the 
defendant  consisted  (aside  from  tbe  extent 
of  the  Injury)  in  tbe  deposition  of  plaintiff, 
taken  at  Its  Instance,  and  a  deposition  of  a 
fellow  laborer  of  plaintiff's,  taken  by  plain- 
tiff, but  not  used  by  him  at  the  trial.  Nei- 
ther the  foreman  nor  the  "straw  boss"  was 
introduced.  Indeed  there  was  no  evidence  to 
contradict  the  case  made  by  plaintiff  aa  to 
the  defective  condition  of  the  car. 

Taking  the  evidence  in  tbe  cause,  it  un- 
doubtedly made  a  case  for  the  plaintiff. 
The  law  is  that  it  la  one  of  the  master's 
duties  to  furnish  tbe  servant  with  reasonably 
safe  machinery  and  appliances  with  which 
to  work  (in  the  present  instance  a  hand  car). 
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and  that  tbe  master  must  keep  such  ma- 
cblnery  and  appliances  In  repair.  He  cannot 
escape  such  duty  by  delegating  It  to  some 
other  servant  For  when  be  delegates  a 
duty  of  hla  own  to  a  servant,  tbe  latter  be- 
comes bis  alter  ego,  and  such  servant's 
knowledge  and  neglect  la  tbe  knowledge  and 
neglect  of  tbe  master.  Sellars  t.  Missouri 
Water  Co.  (not  yet  officially  reported) ;  Wend- 
ler  v.  Furnishing  Co.  (not  yet  ofScially  re- 
ported) 05  S.  W.  737.  In  tbe  present  in- 
stance, the  two  foremen  acting  for  the  mas- 
ter are  shown,  not  only  to  have  known  of 
the  car  being  out  of  repair,  but  they  directed 
Its  continued  use,  without  any  effort  to 
remedy  defects,  or  to  have  them  remedied 
In  the  proper  department  In  such  state  of 
case,  the  only  thing  to  prevent  a  liability  to 
plaintiff  would  be  his  knowledge  of  the  de- 
fect and  that  the  danger  therefrom  was  so 
obvious  and  glaring  that  a  reasonably  pru- 
dent and  careful  person  would  refuse  to  use 
the  car.  Tbe  evidence  was  that  It  took  an 
examination  to  note  the  principal  defect  and 
that  plaintiff  thought  he  could  continue  to 
use  it  While  plaintiff  stated  fully  matters 
going  to  show  that  be  knew  the  car  was  out 
of  condition,  it  Is  evident  from  what  he  said 
that  he  did  not  consider  It  In  such  condition 
that  it  could  not  be  used  without  great  peril. 
The  master  and  servant  are  not  on  equal 
footing.  Tbe  latter  may  rely  on  the  supe- 
rior knowledge  of  tbe  forma  In  regard  to 
the  safety  of  appliances.  He  need  not  quit 
the  service  rather  than  work  with  defective 
appliances,  so  long  as  tbe  master  knowing- 
ly furnishes  them  for  his  use,  and  their  de- 
fective character  does  not  render  them  so 
glaringly  dangerous  as  that  a  man  of  ordi- 
nary prudence  would  not  use  them.  Blan- 
ton  V.  Dold,  100  Mo.  75,  18  S.  W.  1149;  Huhn 
V.  Railway  Co.,  82  Mo.  447,  4  S.  W.  837; 
Seeder  t.  Railway  Co.,  100  Mo.  681, 13  S.  W. 
714,  18  Am.  St  Rep.  724;  Settle  v.  Railway 
Co.,  127  Mo.  339,  30  S.  W.  125,  48  Am.  St 
Rep.  633;  Wendler  v.  Furnishing  Co.  (not 
yet  oflJcially  reported)  65  S.  W.  737. 

Tbe  objections  to  tbe  Instructions  are  with- 
out substantial  merit.  In  point  of  fact  there 
was  no  defense  presented  by  the  evidence, 
save  that  plaintiff  knew  the  car  was  de- 
fective, and  that  tbe  defects  were  so  glar- 
ingly and  obviously  dangerous  as  should 
have  caused  him  to  refuse  to  use  it  This 
Issue  was  clearly  and  pointedly  placed  be- 
fore the  Jury  by  the  Instructions  for  plain- 
tiff, taken  together.  The  jury  could  not  pos- 
sibly have  misunderstood  that  phase  of  the 
case. 

The  objection  that  defendant's  knowledge 
of  tbe  defects  was  assumed  in  instructions  is 
not  reversible  error,  since  all  the  evidence 
shows  it  did  know  of  them.  There  was  no 
effort  to  contradict  or  controvert  that  point 
In  sncb  Instance  It  Is  not  reversible  error  if 
an  Instruction  assumes  it  The  instructions, 
taken  as  a  whole.  In  the  state  of  the  evi- 
dence, properly  covered  the  case. 


The  objection  made  to  the  testimony  of 
witness  Jeffries  is  not  Important  or  of  sub- 
stantial moment.  It  related  to  an  admission 
by  one  of  the  foremen  as  to  tbe  defect  in 
tbe  car.  This  point  was  so  overwhelmingly 
proven,  and,  being  uncontroverted,  tbe  evi- 
dence, conceding  It  to  be  Improper  under  or- 
dinary circumstances,  was  not  harmful,  and 
its  being  received  was  not  reversible  error 

Tbe  condition  of  tbe  car  as  it  was  found 
immediately  after  tbe  accident  was  shown 
by  witness  Furlong.  His  testimony  was  such 
that  It  tended  to  establish  its  condition  be- 
fore the  accident,  and  It  was  therefore  proper. 

Tbe  authorities  on  tbe  general  subject  of 
the  law  In  relation  to  master  and  servant 
have  been  collected  by  tbe  respective  coun- 
sel, and  will  be  found  in  their  briefs.  We 
have  not  discussed  these  in  detail,  for  tbe 
reason  that  In  the  condition  of  the  evidence 
It  could  serve  no  useful  purpose. 

The  evidence  as  to  the  extent  of  plalntUTs 
injuries  bears  directly  on  the  amount  be 
should  recover.  If  that  offered  by  plaintiff 
Is  to  be  believed,  he  should  be  allowed  a  sub- 
stantial sum.  What  that  sum  should  be  Is 
a  question  solely  for  the  jury,  limited,  of 
course,  within  reasonable  bounds.  If  we 
were  convinced  that  tbe  amount  allowed 
was  so  far  beyond  what  the  evidence  justi- 
fied as  to  show  passion,  hatred,  or  prejudice, 
we  would  not  hesitate  to  direct  a  remittitur. 
But  while  we  would  have  been  better  satis- 
fled  with  a  less  sum,  yet  we  do  not  feel  that 
that  condition  of  case  is  presented  which 
would  justify  our  Interference  with  the  Jury, 
especially  since  the  amount  has  received  the 
sanction  of  tbe  learned  judge  who  presided 
at  tbe  trial.  We  will  therefore  affirm  the 
Judgment    All  concur. 


GIRDNBR  T.  BRYAN. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

BILL  OF  EXCBPTI0N3-TIMB  OF  FILING— TIMB 
FIXED  BY  THB  COURT-^CRY  TRIAL— UNA- 
NIMITY—CONSTITUTIONAL  AMENDMENT. 

1.  A  bill  Of  exceptions  not  filed  until  after 
the  expiratlou  of  the  time  allowed  by  the  order 
of  the  court  will  not  be  considered. 

2.  Const  art.  2,  {  28,  guarantying  the  right 
of  trial  by  jury,  reqmres  unanimity  In  ver- 
dicts, and  therefore  a  verdict  by  a  majority  Is 
ineffectual. 

3.  Since  the  constitutloual  amendment  au- 
thorizing a  verdict  in  certain  cases  where  three- 
fourths  of  the  jury  concur,  adopted  by  the 
vote  of  the  people  at  the  general  election  in 
November,  lUOO,  did  not  become  operative  un- 
til the  canvas  of  the  vote  on  December  10th 
following,  a  verdict  rendered  on  December 
13th  by  three-fourths  of  the  Jury  concurring  is 
not  aided  by  its  provisions. 

4.  Though  Irregularities  committed  in  the 
trial  will  not  be  considered  on  appeal  unless 
tbe  attention  of  the  trial  court  Is  called  there- 
to by  the  proper  motion,  a  motion  in  arrest  of 
judgment,  rendered  on  a  verdict  of  the  jury, 
three-fourths  concnrrlug,  is  not  neceesaiT  to 
raise  the  question  of  the  validity  of  the  ]udg> 
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ment  ob  appeal.  It  appealing  from  the  face  of 
the  record  that  the  trial  court  did  not  have  ja- 
risdictioD  to  reiider  the  judgment. 

Appeal  from  circuit  court,  Mercer  cotmty; 
P.  C.  Stepp,  Judge. 

Action  by  A.  B.  Oirdner  against  R&y  Bryan. 
From  a  Judgment  for  plaintiff,  ilefendant 
appeals.    Reversed. 

AIl^  St  Alley  and  Harber  &  Knight,  for 
appellant  Fred  W.  Ooon  and  Orton  &  Orton, 
for  respondent 

SMITH,  P.  J.  This  Is  an  action  which  was 
brought  before  a  Justice  of  the  peace  to  re- 
cover ?50  actual  and  $50  punitory  damages 
for  the  willful  and  wrongful  killing  by  de- 
foidant  of  a  St  Bernard  dog,  the  property 
of  the  plaintiff.  The  cause  was  removed  by 
appeal  to  the  circuit  court  where  there  was 
a  trial  to  a  Jury,  whose  verdict  as  appears 
from  the  Judgment  contained  In  the  record, 
was  that:  "We,  the  Jury,  by  a  vote  of  ten 
to  two,  find  for  plaintiff,  and  by  a  vote  of 
nine  to  three  assess  the  plalntlfTs  damages 
at  ten  dollars."  The  bill  of  exceptions  was 
not  filed  until  three  days  after  the  time 
which  had  been  allowed  by  the  order  of  the 
court  for  that  purpose  had  elapsed,  and  we 
are  therefore  restricted  In  our  examination 
of  the  case  to  the  record  proper.  The  bill 
of  exceptions  cannot  be  noticed.  If  the  ver- 
dict and  Judgment  thereon  were  erroneous, 
then  the  error  Is  patent  upon  the  face  of  the 
record  proper,  and  may  be  reviewed  here. 
The  decisive  question  thus  presented  for  deci- 
sion Is  whether  or  not  the  verdict  is  legally 
sufficient  to  authorize  the  Judgment.  By  sec- 
tion 28  of  our  "BUI  of  Rights"  (arUde  11  of 
the  constitution)  It  Is  provided  that  "the  right 
of  trial  by  Jury,  as  hereinbefore  enjoyed, 
shall  remain  inviolate."  The  Jury  referred 
to  and  meant  by  this  constitutional  provision 
Is  that  of  the  common  law,  composed  of  12 
men,  with  all  Its  Incidents.  As  early  in  the 
history  of  the  state  as  1822  It  was  declared 
by  the  supreme  court  in  Bank  v.  Anderson, 
1  Mo.  144,  that  the  meaning  of  said  provision 
was  that,  with  respect  to  facts,  the  trial  shall 
be  by  12  good  and  lawful  men.  They  must 
all  be  under  oath  when  they  try  a  fact  ot 
cause;  they  must  all  agree  In  their  verdict; 
and  the  right  to  have  disputed  facts  tried 
by  such  a  Jury  and  in  such  a  manner  la  to 
remain  Inviolate.  And  this  Interpretation  of 
the  provision  lias  never  been  questioned,  but, 
on  the  contrary,  has  been  so  often  approved 
by  our  supr^ne  court  that  it  may  now  be  re- 
garded as  firmly  established.  Vaughn  v. 
Scade,  80  Mo.  600;  Metrill  v.  City  of  St 
Louis,  83  Mo.,  loc.  cit  261,  5S  Am.  Rep.  576; 
Railway  Co.  r.  Story,  96  Mo.,  loc.  dt  620, 
621,  10  S.  W.  203;  In  re  Essex  Avenue,  121 
Mo.,  loc.  dt  104,  25  S.  W.  891;  State  v.  Wltb- 
row,  133  Mo.,  loc.  dt  619,  34  S.  W.  246,  86 
S.  W.  43.  It  was  said  by  the  supreme  court 
of  New  Hampshire  In  Copp  v.  Henniker,  56 
N.  H.,  loc.  cit  198.  20  Am.  Rep.  194,  that: 
"The  trial  by  Jury  secured  to  the  subject 


by  tlie  constltation  Is  a  trial  according  to  the 
course  of  the  common  law,  and  the  same. 
In  substance,  as  that  which  was  in  ose  wh^i 
the  constitution  was  framed,  ^own  of  E^ast 
Kingston  v.  Towle,  48  N.  H.  64,  97  Am.  Dec. 
576,  2  Am.  Rep.  174.  And  a  trial  by  a  Jury 
of  eleven  men,  or  a  trial  in  whidi  the  verdict 
is  given  by  the  agreement  of  the  eleven  out 
of  the  twdve  Jurors,  would  not  be  a  trial 
by  Jury  in  a  constltuttonal  sense.  Opinion 
of  Justices,  41  N.  EL  650;  2  Story,  Const 
Lim.  i  1779,  note  2;  Cooley,  Const  Um. 
(eth  Ed.)  392;  Sedg.  St  Const  493,  note  (2a 
Ed.);  State  v.  Peterson,  41  Vt  522.  •  •  • 
A  trial  by  a  Jury  with  the  verdict  given  by 
deven  men  out  of  twelve  would  not  be  a 
trial  according  to  the  course  of  the  common 
law,  and  would  not  be  the  same,  in  sab- 
stance,  as  that  which  was  in  use  when  the 
constitution  was  framed."  And  it  is  said  in 
Cooley,  Const  Llm.  392,  that  It  is  a  very  old 
requirement  of  the  English  common  law, 
that  has  been  steadily  adhered  to,  tliat  the 
Jury  must  unanimously  concur  In  the  verdict 
It  is  thus  made  plain  that,  while  the  irlal 
in  the  present  case  was  by  a  Jury,  there,  was 
not  a  unanimous  verdict  of  the  12,  and  fbere- 
fore  not  a  trial  by  Jury  in  the  constitutional 
sense.  The  verdict  was,  in  legal  effect  no 
verdict  at  all.  It  was  no  more  than  a  ver- 
dict that  "we,  the  Jury,  agree  to  disagree," 
upon  which  no  Judgment  could  be  given. 

The  verdict  was  returned  on  December  13. 
1900,  and  before  the  adoption  of  the  amend- 
ment to  the  constitution  authorizing  a  verdict 
in  cases  like  the  present  where  three-fourths 
of  the  Jury  concur.  That  amendment  was 
adopted  by  a  vote  of  the  people  at  the  elec- 
tion held  on  the  8th  day  of  November,  1900, 
and  did  not  become  operative  until  the  can- 
vass of  the  vote  on  the  19th  day  of  December 
following.  State  v.  Kyle  (Dec.  8,  1901,  not 
yet  officially  reported)  66  8.  W.  763.  The 
verdict  is  therefore  not  helped  by  the  adop- 
tion of  the  constitutional  amendment  Just 
refored  to. 

It  is  the  defendant's  contention  that,  though 
it  appears  from  the  record  iM^per  that  the 
verdict  was  not  one  in  which  the  12  Jurors 
who  were  sworn  to  try  the  case  concurred, 
yet,  as  no  objection  was  taken  to  it  by  a 
motion  in  arrest  it  is  Impregnable  to  attack. 
It  is  true  that  the  general  rule  of  practice 
prevailing  in  the  appellate  courts  is  that  they 
will  not  notice  irregularities  occurring  or 
committed  In  the  trial  courts  unless  the  at- 
tention of  the  latter  court  is  first  called  there- 
to by  an  appropriate  motion.  Sweet  v. 
Maupln,  66  Mo.  65.  As  has  already  been 
stated,  the  trial  court  entered  a  Judgment  on 
a  verdict  which  was  no  verdict;  and  in  doing 
so  it  exceeded  its  Jurisdiction.  For,  although 
that  court  had  Jurisdiction  of  the  cause,  it 
was  without  Jurisdiction  to  grlve  a  Judgment 
on  a  verdict  which,  in  the  absence  of  the 
consent  of  parties,  could  not  have  been  ren- 
dered, and  was  therefore  a  nullity.  A  court 
may  have  authority  to  hear  and  determine  a 
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case,  but  its  determination  or  Judgment  must 
be  within  the  confines  of  the  law;  but,  U  It 
act  without  authority,  Its  Judgmeots  are  roM, 
even  In  a  collateral  attack.  Bx  iMrta 
O'Brien,  127  Ma  477,  80  S.  W.  1S8.  As  It 
appears  from  the  face  of  the  record  proper 
that  the  trial  court  was  without  Jurisdiction 
to  render  the  Judgment— or,  in  other  words, 
as  It  appears  from  said  record  that  the  action 
of  the  court  in  entering  the  Judgment  was 
a  proceeding  by  it  that  was  coram  non  Judlce, 
— ^we  do  not  think  the  rule  of  practice  prerl- 
ously  herein  referred  to  is  applicable. 

The  Judgment,  we  think,  was  entirely  un- 
authorised, and  erroneous,  and  it  must  be  re- 
versed, and  cause  remanded,  which  is  accord- 
ingly ordered.    All  concur. 


8WAFF0BI)  ▼.   SPRATT. 

(Court  of  Appeals  .of  Kansas  City,  Mo.    April 
7,  1902.) 

SALES— ANNUAL  CROPS— PAROL  CONTRACTS- 
STATUTE  OP  FRAUDS— ACCBPTANCH  AND  RE- 
CEIPT OP  CHATTELS— SUFPICIBNCT  OP  BVI- 
DBNCB  —  INSTRUCTIONS  —  BXCBSSIVB  VER- 
DICT—APPEAL-CONDITIONAL  REVERSAL. 

1.  Annual  crops  raised  by  ^rearly  lal>or  and 
cuItlTatioD  are  fructus  industriales,  and  are  to 
be  regarded  as  personal  cliatteis,  independent 
aiid  distinct  from  the  iand,  capable  of  t>eing 
sold  as  muii,  whether  growing  or  matured. 

2.  Piaintifc  was  a  yearly  lessee  of  defendant's 
farm,  and,  thinking  that  his  lease  would  be  re- 
newed, planted  a  crop  of  wheat.  Upon  learn- 
ing that  defendant  intended  to  lease  the  farm 
to  others,  he  made  a  yerbal  contract  with  de- 
fendant to  sell  him  the  wheat,  which  was 
growing,  at  a  certain  price  per  acre.  After 
the  lease  had  expired,  bnt  l>efore  plaintiff  had 
vacated  the  farm,  defendant  wrote  him  that 
be  had  authorized  new  tenants  to  take  posses- 
sion, and  that,  as  soon  as  the  acreage  of  the 
wheat  was  determined,  the  agreed  price  would 
be  paid.  Tliis  letter  was  signed  as  "agent," 
and  defendant  claimed  at  the  trial  tliat  he  was 
only  acting  as  agent  for  the  owners  of  the 
farm.  FlalntMt  delivered  the  farm  to  the  new 
tenants,  and  defendant  and  those  under  him 
took  possession  of  the  crop  and  harvested  it 
Held,  that  whether  there  was  such  an  accept- 
ance and  receipt  of  the  wheat  by  defendant  in- 
dividnally  as  would  take  the  contract  out  of 
the  operation  of  Rer.  St  1890,  g  3419,  provid- 
ing that  parol  contracts  for  sale  of  goods,  etc., 
shall  be  void  unless  the  buyer  actually  accepts 
or  receives  some  pert  of  the  goods,  was  prop- 
erly submitted  to  the  Jury. 

3.  Where  all  the  instructions  given  in  a  case, 
when  taken  together,  contained  a  complete  ex- 
position of  the  law  and  covered  everf  phase 
of  the  case,  a  verdict  thereunder  would  l>e  sus- 
tained, though  one  of  the  instructions,  when 
taken  by  itself,  was  incomplete  and  open  to 
objection. 

4.  Whore,  in  an  action  on  contract  plaintiff 
obtained  a  verdict  for  more  than  his  evidence 
entitled  him  to,  the  Judgment  would  be  re- 
versed, with  condition  that  if  plaintiff  would 
remit  the  excess  it  would  be  alfirmed. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty; W.  K.  James,  Judge. 

ActioD  by  George  W.  Swafford  against 
wnilam  B.  Spratt.  From  a  Judgment  in 
favor  of  plalntUE,  defendant  appeals.  Be- 
versed. 


J.  F.  Woodson  and  G.  F.  Strop,  for  appel- 
lant   Kendall  B.  Randolph,  (or  respondent 

SMITH,  P.  J.  This  is  an  action  which 
was  begun  before  a  Justice  of  the  peace  on 
an  account  which  contained  the  following 
items:  Plowing  11  acres  of  land  at  $1  per 
acre,  (11;  selling  growing  wheat  SZ^/t  acres, 
by  plaintiff  to  defendant  at  $6  per  acre, 
$193.20;  for  sowing  clover,  about  20  acres, 
$20,— in  all,  the  sum  of  $224.20.  The  cause 
was  removed  by  appeal  to  the  circuit  court, 
where  the  plaintiff  had  Judgment  and  defend- 
ant appealed. 

The  evidence  tends  to  prove  about  this  state 
of  facts,  viz.:  That  the  plaintiff  had  for  sev- 
eral years  rented  of  defendant  a  certain  farm 
■mown  as  the  "Duncan  Farm,"  for  which 
the  latter  was  agent,  at  an  annual  rental  of 
$600;  that  the  plaintiff  under  an  annual  lease 
occupied  and  cultivated  said  farm  for  the 
cropping  year  1000,  and  supposed  he  would 
be  able  to  rent  it  for  the  next  succeeding 
crop  year,  and  under  that  supposition,  and 
with  defendant's  permission,  plowed  up  cer- 
tain parts  of  It,  sowing  such  parts  in  wheat 
and  clover,  and  besides  this  he  plowed  up 
about  11  acres  more  that  he  did  not  sow  at 
all.  lAter  on,  and  before  the  exphration  of 
the  plaintifTs  term,  the  defendant  went  to 
plaintiff  and  offered  to  buy  the  said  growing 
crops.  The  plaintifl,  after  some  reflection, 
agreed  to  accept  the  defendant's  offer,  and 
thereupon  a  parol  agreement  was  entered 
into  whereby  the  former  sold,  and  the  latter 
purchased,  said  crops,  the  price  to  be  the 
valuation  fixed  by  two  appraisers  to  be  se- 
lected by  them.  It  appears  that  such  ap- 
Iffalsers  were  selected  by  them,  and  that  the 
appraisement  of  the  value  of  the  said  crops 
was  made,  and  evidenced  by  a  written  cer- 
tificate signed  by  them.  A  few  days  after 
the  plaintUTs  term  had  expired,  and  on 
March  15,  1901,  the  defendant  wrote  the 
plaintiff  that  he  had  rented  the  Duncan  farm 
to  Oartmell  and  Whltaker,  whom  he  had  au- 
thorized to  take  possession,  and  that  as  soon 
as  it  was  agreed  as  to  the  number  of  acres 
of  wheat  and  broken  ground,  the  money 
would  be  paid  in  accordance  with  the  ap- 
praisers' estimate.  Said  letter  was  signed 
"W.  K  Spratt  Agent"  On  the  next  day 
(the  eth)  the  plaintiff  wrote  Tyler  &  Spratt 
the  latter  being  the  defendant,  that  the  "price 
on  the  clover  is  yet  to  be  settled  before  I  re- 
lease the  ground."  The  defendant  testified, 
in  effect,  that  he  entered  into  the  contract 
bnt  only  as  agent  for  the  owners  of  the  Dun- 
can farm.  It  appears  that  Cartmell  and 
Whltaker  took  possession  of  the  farm  under 
the  direction  of  the  defendant  and  harvested 
the  said  crop  of  wheat  The  plaintiff  paid 
the  $600  rent  for  the  farm  before  he  sur- 
rendered it  to  Cartmell  and  Whltaker,  but  he 
was  never  paid  anything  for  the  said  wheat 
and  plowing  by  defendant  or  any  one  else. 
There  was  some  evidence  as  to  the  reasona- 
ble value  of  the  crops  so  sold,   which   we 
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shall  h^'dBafter  have  occasion  to  farther  no- 
tice. The  defendant  Interposed  a  demurrer 
to  the  plaintiff's  evidence  In  the  court  be- 
low, which  was  overruled;  and  this  action 
of  the  court  is  assigned  by  defendant  as  the 
principal  ground  for  a  reversal  of  the  Judg- 
ment 

Annual  crops  raised  X>y  yearly  labor  and 
cultivation  are  fructus  indnstrlales,  and  are 
to  be  regarded  as  personal  chattels,  independ- 
ent and  distinct  from  the  land,  capable  of  a 
sale  without  regard  to  whether  growing  or 
matured.  Glass  v.  Blazer  (decided  by  us  at 
last  October  term)  00  Mo.  App.  — ;  Smoch 
V.  Smock,  87  Mo.  App.  66;  Holt  v.  Holt,  67 
Mo.  App.  272;  Oarth  v.  Oaldwell,  72  Mo. 
622.  It  Is  deer  from  the  adjudications  Just 
cited  that  a  growing  crop  of  wheat  is  a 
proper  subject  of  sale. 

As  has  been  stated.  It  Is  practically  con- 
ceded that  the  plaintiff  and  defendant  en- 
tered into  a  contract  for  the  sale  of  the  crop, 
and  the  question  Is  whether  such  contract,  it 
being  verbal,  Is  within  the  prohibition  of  the 
statute  of  frauds  (section  3419,  Rev.  St). 
The  statute  does  not  prohibit  verbal  con- 
tracts. On  the  contrary.  It  presupposes  that 
the  terms  of  the  contract  rest  in  parol  proof, 
and  only  requires,  in  addition  to  the  proof 
of  such  contract,  evidence  of  a  delivery  or 
part  payment  under  it;  It  merely  renders  It 
necessary  for  a  party  claiming  under  It  to 
show  an  additional  fact  to  malce  It  valid. 
The  terms  of  the  contract  are  in  the  first  In- 
stance agreed  upon,  and  would  be  binding 
hot  for  a  difficulty  which  the  subsequent  ac- 
ceptance removes,  and  thus  establishes  the 
contract  ab  initio.  The  acceptance  is  all  that 
gives  the  parties  any  rights,  and  it  does  so 
by  drawing  to  itself  the  original  contract, 
whidi  then  becomes  binding  in  law.  Browne, 
St  Frands,  fl  337-339;  Onnningham  v.  Ash- 
broolc,  ao  Mo.  653;  Emmd  v.  Hayes,  102  Mo. 
188,  14  S.  W.  209, 11  L.  R.  A.  323,  22  Am.  St 
Rep.  769;  Wainscott  T.  Kdlog,  84  Mo.  App. 
621.  To  constitute  the  receipt  required  by 
the  statute,  there  must  be  shown  a  transfer 
of  the  possession  of  the  goods  by  and  ftom 
the  seller  to  the  bnyer,  either  actually  by 
manual  delivery,  symbolically  by  some  snb- 
stituted  delivery,  or  constructively  by  a 
change  in  the  nature  of  the  seller's  subse- 
quent holding.  A  constructive  delivery  is 
when,  without  actual  transfer  of  the  goods 
or  their  symbol,  the  conduct  of  the  parties 
Is  such  as  to  be  Inconsistent  with  any  sup- 
position than  that  there  has  been  a  change 
in  the  nature  of  the  holding;  and  whether 
such  change  has  taken  place  is  a  question  for 
the  Jury.  Browne,  Bt  Frauds,  {{  318a,  819. 
And  the  question  of  whether  or  not  there 
has  been  an  acceptance  Is  likewise  a  ques- 
tion for  the  detomlnatlon  of  the  jury,  and 
ch^umstances  of  the  slightest  probative 
force  may  be  submitted  to  it  for  that  pur- 
pose. Browne,  Bt  Frauds,  §i  318a,  319,  321. 
The  pertinent  inquiry  now  arises  whether  or 
not  In  view  of  the  principles  to  which  w« 


have  just  adverted,  there  was  a  delivery  and 
acceptance  of  the  crop.  The  plaintiff  testi- 
fied that  he  tamed  over  the  Duncan  farm 
with  the  crop  growing  thereon  to  the  defend- 
ant The  latter  wrote  to  the  former  that 
he  had  authorized  Cartmell  and  Whitako'  to 
take  possession  of  the  farm,  and  that  as 
"soon  as  it  was  agreed  as  to  the  number  of 
acres  of  wheat  and  brcd^en  ground  the  money 
would  be  paid  in  accordance  with  the  ap- 
praisers' estimate."  At  the  time  this  letter 
was  written,  the  plaintiff's  term  had  expired, 
and  the  inference  is  to  be  deduced  from  the 
direction  contained  in  the  letter  that  the 
plaintiff's  possession  of  the  farm  and  tlie 
crop  was  in  the  nature  of  a  bailment  for.  If 
not  why  was  it  necessary  for  the  d^endant 
to  notify  him  that  he  had  authorized  Cart- 
mell  and  Wbitaker  to  take  possession?  The 
plalntUTs  term  had  ended,  and  he'  had  dis- 
posed of  his  perstmai  property,  and  was  not 
then  claiming  to  hold  possession  under  his 
lease.  His  possession  was  tliat  of  defendant 
In  the  same  connection,  the  defendant  wrote 
plaintiff  that  he  would  be  paid  for  the  crop 
as  soon  as  the  acreage  was  ascertained,  ac- 
cording to  the  value  fixed  by  the  appraisers. 
The  statements  made  by  defendant  in  this 
letter  tend  to  show  not  only  a  ddivery,  but 
an  acceptance,  under  the  contract  While 
the  letter  was  signed  by  the  defendant  as 
agent  it  clearly  referred  to  the  contract  en- 
tered Into  between  plaintiff  and  defendant  in 
the  individual  capacity  of  the  latter;  and, 
besides  this,  it  contained  an  express  recog- 
nition of  snd>  tatter's  obligation  to  pay  for 
the  crop.  And  the  fact  was  not  di^tnted 
that  the  defendant  and  those  acting  under 
his  authority  took  possession  of  the  crop  and 
subsequently  harvested  it;  and  whether  act- 
ing for  himself  individually  under  the  con- 
tract or  as  agent  for  the  owners  of  the 
farm,  was  for  the  jury,  under  all  the  circum- 
stances, to  determine.  If  he  took  possession 
for  himself  and  harvested  the  crop,  this  was 
such  a  fact  taken  In  connection  with  the 
other  facts  shown  by  the  evld«nce,  as  would 
justify  the  inference  of  acceptance.  We  can- 
not therefore,  say  as  a  matter  of  law  that, 
though  the  contract  was  verbal  and  prima- 
rily within  the  statute  of  frauds,  there  was 
no  evidence  tending  to  prove  snch  a  subse- 
quent delivery  and  acceptance  as  withdrew 
it  from  the  opwation  of  the  statute  and  ren- 
dered it  binding  on  the  parties. 

The  defendant  further  objecta  that  the 
trial  court  erred  in  giving  the  plaintiff's  first 
Instruction.  It  simply  told  the  jury  tliat  if 
the  plaintiff  sold  out  to  defendant  the  work 
and  the  crops  groAvlng  on  said  farm,  except 
the  clover,  then  their  verdict  should  be  for 
the  plaintiff,  the  reasonable  value  thereof 
not  to  exceed,  etc.  The  defendant  insists 
that  It  is  erroneous  because  it  ignores  the  de- 
fenses interposed  by  him.  It  is  a  sufficient 
answer  to  tills  to  say  that  the  defendant's 
tnstructiou  E  of  his  series  fully  submitted  to 
the  jury  the  issue  of  the  statute  of  frauds,. 
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and  his  further  Instruction  C  submitted  that 
of  -whether  at  not  the  contract  of  sale  -was 
enta«d  Into  by  defendant  for  another  and 
as  agent,  with  the  knowledge  of  the  plaintiff. 
The  defendant's  defenses  were  fully  placed 
before  the  Jury  by  these  two  Instructions  In 
such  a  way  as  that  It  could  not  fall  to  under-. 
stand  them.  The  Instruction  of  the  plaintiff 
with  those  of  the  defendant  presented  the 
whole  law  of  the  case,  and  no  Jury  possessing 
the  Intelligence  we  are  bound  to  presume 
was  possessed  by  that  in  the  present  case 
could  possibly  be  misled  as  to  the  Issues 
which  were  submitted  to  them  for  detes- 
mlnadon.  Although  the  cases  in  this  state 
are  not  entlrdy  harmonious,  the  last  expres- 
sion of  the  supreme  court  on  the  subject  is 
to  the  effect  that  whore  a  series  of  Instruo 
tions,  taken  together,  contains  a  complete  ex- 
position of  the  law,  and  covers  erery  phase 
of  the  case,  the  verdict  obtained  thereon  will 
be  sustained,  even  though  the  instructions, 
when  taken  separately,  may  be  Incomplete 
and  open  to  objection  and  criticism;  that  If, 
taken  together,  the  full  law  of  the  case  can 
be  ascertained,  they  are  complete.  Hughes 
V.  RaUroad  Co.,  127  Mo.,  loe.  dt  462,  463,  30 
8.  W.  127;  Owens  v.  Railroad,  96  Mo.,  loc, 
dt  181,  8  S.  W.  860,  6  Am.  St  Rep.  39.  Ac- 
cording to  this  rule,  the  defendant's  objection 
is  not  well  taken. 

While  it  appears  from  the  evidence  that 
the  Jury  was  Justified  In  finding  for  the  plain- 
tiff, it  was  not  Justified  in  finding  for  plain- 
tiff, as  It  did,  in  the  snm  of  f  187.85.  Ac- 
cording to  the  testimony  of  the  plaintiff's 
own  witnesses,  there  were  but  32  acres  of 
wheat  the  reasonable  value  of  which  was 
72.60  per  acre,  and  11  acres  of  plowed  ground, 
to  do  which  was  reasonably  worth  $1  per 
acre.  If  we  add  $11  charges  for  the  plowing 
to  $90,  the  value  of  the  wheat  we  find  the 
plaintiff  was  entitled  to  recover  in  the  aggre^ 
gate  $101.  with  interest  at  6  per  cent  per 
annum  from  March  6,  1901. 

On  account  of  the  excessive  and  unwar- 
ranted imount  of  the  verdict  the  Judgment 
win  be  reversed,  and  cause  remanded,  but  if 
the  plaintiff  will,  within  10  days  hence,  en- 
ter a  remittitur  for  all  of  said  Judgment  In 
ezoess  of  $107,  It  will  be  atBrmed  tor  the 
last-named  amount;  the  cost  to  be  equally 
divided.    All  concur. 


SURGE  V.  BURGB. 

(Oowrt  of  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

KXKCirrORS  and  administrators  —  RIGHT 
TO  APPOINTMENT  —  CLAIM  BY  WIKH  —  DI- 
VORCE—PROCESS— DKFECTIVE  NOTICE  —  JO- 
RISDICTION-ESTOPPBI#-APPBAL. 

1.  Under  Rev.  St.  1898,  H  STTa  284,  285,  an- 
thorislng  an  appeal  from  the  probate  conrt  to 
the  drenit  court  «nd  directing  that  the  latter 
court  shall  determine  the  canse  anew,  where 
the  drenit  court  on  appeal  denies  a  claim  of  a 
wife  to  administer  her  deceased  husband's  es- 
tate, and  refuses  a  Mvocatlon  oC  letters  pr^ 


vionsly  granted  to  a  son,  the  order  is  appeala- 
ble. 

2.  Under  Rev.  St  1890,  5  575.  requiring  that 
where  process  cannot  be  served  on  defendants, 
an  order  may  be  directed  to  nonresidents  or 
absentees  notifying  than  of  the  commence- 
ment of  the  suit  ID  an  action  for  divorce  an 
order  of  publication  describing  the  defendant 
as  "Emma  Bnrge,"  whereas  her  true  name  was 
Emily  Bnrge,  is  insnflBcient  to  confer  Jurisdic- 
tion. 

3.  Where  a  decree  of  divorce  against  a  wife, 
granted  on  a  defective  order  of  publication, 
merely  annulled  the  marriage  status  without 
affecting  the  property  rights,  a  son  of  the  de- 
ceased Dusbaud,  claiming  no  prooerty  rights 
under  such  decree,  is  not  estopped.  In  a  pro- 
ceedine  by  a  surviving  wife,  claiming  to  ad- 
minister the  estate,  and  seekmg  to  revoke  let- 
ters previously  granted  to  him,  to  impeach  the 
decree  on  the  ground  of  want  of  Jurisdiction 
of  the  court  granting  it 

Appeal  from  circuit  court  Cooper  county; 
James  E.  HazeU,  Judge. 

Action  by  Louisa  Bnrge  against  William 
O.  Burge,  administrator  of  O.  F.  Bnrge,  de- 
ceased. From  an  order  denying  plalntifTs 
motion  for  revocation  of  letters  of  adminis- 
tration Issued  to  defendant  she  appeals. 
Affirmed. 

In  the  latter  part  of  the  year  1900  one 
O.  F.  Burge  departed  this  life  at  the  county 
of  Cooper,  In  this  state,  first  having  made  a 
last  will  and  testament  wherein  he  named 
and  appointed  two  executors  thereof,  one  of 
whom  died  and -the  other  resigned.  After- 
wards letters  of  administration  with  the  will 
annexed  were  granted  by  the  probate  conrt 
of  said  county  to  the  defendant  herein,  a  son 
of  the  decedent  who  qualified,  and  took 
charge  of  the  tetter's  estate.  The  plaintiff, 
who  claims  to  be  the  widow  of  the  decedent 
did  not  apply  for  letters  of  administration 
on  his  estate  until  after  the  grant  of  letters 
to  the  defendant  when  she  appeared  In  the 
probate  conrt  and  filed  a  motion  wherein  It 
.was  stated  that  she  was  the  widow  of  the 
decedent;  that  she  had  the  priority  in  the 
right  to  administer  on  said  estate;  that  no 
citation  to  appear  and  administer  had  been 
served  upon  her,  and  that  she  had  not  re- 
nounced or  waived  her  statutory  right  of  ad- 
ministration: that  without  notice  to  her,  let- 
ters bad  been  granted  to  defendant  a  son  of 
the  deceased;  and  that  she  therefore  prayed 
the  conrt  to  revoke  the  letters  granted  to  said 
defendant  and  to  grant  the  same  to  her. 
This  motion  was  sustained  by  the  probate 
court  and  an  order  was  made  accordingly, 
from  which  the  defendant  appealed  to  the 
circuit  court  where  there  was  a  hearing 
which  resulted  In  an  order  denying  the  plaln- 
tifTs motion.  From  this  order  the  plaintiff 
has  appealed. 

W.  G.  &  G.  T.  Pendleton  and  M.  T.  Jan- 
uary, for  appellant  W.  M.  Williams  and 
John  Cosgi-ove,  for  respondent 

SMITH,  P.  J.  (after  stating  the  facts). 
At  the  very  threshold  our  right  to  review  the 
several  rulings  of  the  trial  conrt  assigned  as 
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error  Is  challenged  on  the  ground  that  under 
the  statute  no  appeal  from  the  order  of  the 
court  refusing  to  revoke  the  defendant's  let- 
ters could  be  allowed.  When  an  appeal  Is 
taken  from  the  decision  of  a  probate  court 
in  any  one  of  the  cases  specified  in  section 
278,  Rev.  St.,  and  the  transcript  of  the  record 
and  proceedings  relating  to  the  case,  with 
the  original  papers,  is  filed  In  the  ofltee  of 
the  clerk  of  the  circuit  court,  the  latter  court 
shall  be  possessed  of  the  cause,  and  shall  pro- 
ceed to  hear,  try,  and  determine  the  same 
anew,  without  regarding  any  error,  defect, 
or  other  Imperfection  In  the  proceedbigs  of 
the  former.  Sections  284,  285,  Id.;  Ferry  v. 
McGowan,  68  Mo.  App.  612.  When  a  case 
is  thus  removed  Into  the  circuit  court,  it  is 
not  different  than  if  it  had  been  originally 
brought  there.  As  to  such  case  the  circuit 
court  stands  In  the  place  of  the  probate  court, 
and  exercises  a  like  Jurisdiction.  An  appeal 
taken  from  any  order  or  Judgment  of  the  cir- 
cuit court  In  such  cases  Is,  In  effect,  the  same 
as  if  it  had  been  made  or  given  in  the  pro- 
bate court  If  an  appeal  would  not  lie  from 
It  If  made  by  the  probate  court,  it  would  not, 
of  course,  lie  If  such  order  be  made  by  the 
circuit  court;  or,  In  other  words,  if  an  appeal 
does  not  He  from  such  an  order  when  made 
by  one  court,  It  would  not  in  the  other.  The 
defendant's  challenge  of  the  plaintiff's  right 
to  an  appeal  cannot  be  upheld,  for  It  has 
been  authoritatively  ruled  that,  where  the 
claim  of  a  right  under  the  statute  to  admin- 
ister is  denied  by  the  probate  court  the 
claimant  may  have  an  appeal.  State  v.  Col- 
Uer,  62  Mo.  App.  38.  And  State  v.  Fowler, 
108  Mo.  466,  18  S.  W.  968,  holds  no  more  than 
that  an  appeal  does  not  Ue  from  an  order 
appointing  an  administrator,  and,  as  we  have 
no  such  order  here,  the  application  of  the  rule 
In  that  case  cannot  be  invoked  by  the  defend- 
ant in  this. 

2.  The  Issue  of  fact  on  which  the  case  was ' 
made  mainly  to  turn  In  the  trial  court  was 
whether  or  not  the  plaintiff  was  the  lawful 
wife  of  the  decedent  at  the  time  of  his  death. 
It  appears  from  the  evidence  that  the  de- 
cedent was  thrice  married.  The  first  wife 
died,  and  It  is  claimed  by  the  plaintiff  that 
he  was  divorced  from  the  second,  and  that 
the  plaintiff,  being  the  third,  survived  him, 
and  is  therefore  his  lawful  widow.  To  main- 
tain the  issue  the  plaintiff  put  In  evidence 
a  certificate  of  her  marriage  with  the  dece- 
dent In  1882.  The  defendant  then  put  in 
evidence  a  further  certificate  showing  the 
solemnization  of  the  marriage  of  decedent 
with  Emily  Buckmaster  in  1888,  coupled  with 
parol  evidence  showing  that  she  was  alive 
at  the  time  of  the  trial.  The  plaintiff  then 
Introduced  the  record  of  the  proceedings  of 
the  circuit  court  of  Cedar  county,  in  this 
state.  In  a  certain  action  wherein  O.  F. 
Burge  was  plaintiff  and  Emma  Burge  was 
defendant,  from  which  it  appears  that  a 
Judgment  was  given  therein  on  constructive 
notice,  or  notice  by  publication.    It  U  con- 


tended that  the  said  record  on  its  face  shows 
that  the  court  was  without  Jurisdiction;  that 
the  divorce  was  granted  upon  an  order  of 
publication,  wherein  the  plaintiff  was  de- 
scribed simply  by  his  initials,  and  defendant 
not  by  her  own  name,  being  that  of  "Emily" 
Burge,  and  that  of  the  party  notified  to  ap- 
pear to  the  suit  was  that  of  "Emma"  Burge. 
In  actions  of  divorce,  if  the  absent  defend- 
ant Is  brought  before  the  court  by  construc- 
tive notice.  It  is  essential  that  the  statute 
providing  for  such  notice  must  be  strictly 
complied  with;  othwwise  the  proceeding  will 
be  void.  Notice  Is  essential  to  Jurisdiction, 
and  to  give  Judgment  without  it  Is  to  disre- 
gard the  maxim,  "Audi  alteram  partem." 
Such  a  Judgment  would  possess  none  of  the 
qualities  of  a  Judicial  determination,  and 
cannot  be  upheld.  And  proceedings  in  rem 
or  quasi  in  rem  are  not  exempt  from  the 
operation  of  the  rule  which  makes  notice  in 
some  form  essential  to  Jurisdiction.  Troyer 
V.  Wood,  96  Mo.,  loc.  clt  480,  10  S.  W.  42.  9 
Am.  St  Bep.  307,  and  cases  there  cited.  The 
question  which  we  must  now  determine  is 
whether  or  not  the  publication  of  the  notice 
of  the  commencement  of  this  suit  and  its 
general  nature  and  objects  directed  to  "Em- 
ma Burge"  was  sufficient  to  authorize  Judg- 
ment against  the  defendant  whose  Chris- 
tian name  was  "Emily."  The  statute  (sec- 
tion 675,  Rev.  St.)  requires  that  in  the  several 
kinds  of  suits  therein  specified,  where  the 
ordinary  process  of  the  law  cannot  be  served 
on  the  defendant,  the  court  or  clerk  in  vaca- 
tion shall  make  an  order  directed  to  the  non- 
residents or  absentees,  notifying  them  of  the 
commencement  of  the  suit  etc.  "This  sec- 
tion means  the  names  of  such  nonresidents 
or  absentees  shall  be  specified  in  the  order. 
In  no  other  conceivable  way  could  the  order 
be  directed  to  them."  Troyer  v.  Wood,  su- 
pra. "And,  if  not  named  In  the  order  of 
publication,  and  named  correctly,  the  sub- 
stituted service  of  process  Is  as  void  and 
valueless  as  If  a  blank  bad  been  left  where  the 
wrong  name  was  Inserted."  Chamberlain 
V.  Blodgett  96  Mo.  482,  10  S.  W.  44.  "When 
a  wrong  name  is  used  In  an  order  of  publi- 
cation, the  party  really  intended  receives 
no  such  notice  that  he  is  the  party  Intended 
as  the  one  who  Is  personally  served  with  a 
writ  which  designates  him  as  the  person  to 
be  sued."  Skeltou  v.  Sackett  91  Mo.  377,  3 
S.  W.  874.  "The  Christian  and  surname  of 
both  plaintiff  and  defendant  should  be  set 
forth  with  accuracy;  for,  since  names  are 
the  only  marks  and  indicia  which  human 
kind  can  understand  each  other  by.  If  the 
name  be  omitted  or  mistaken,  there  Is  a 
complaint  against  nobody."  Martin  v.  Bar- 
ron, 37  Mo.  301;  Turner  v.  Gregory.  151  Mo., 
loc.  dt  103,  62  S.  W.  234.  "Names  are  said 
to  be  idem  sonans  if  the  attentive  ear  finds 
difficulty  in  distinguishing  them  when  pro- 
nounced, or  common  and  long-contliiued  us- 
age has  by  corruption  or  abbreviation  made 
them  Identical  In  pronunciation."    Robson  v. 
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Thomas,  66  Mo.  682.  Aa  iUuBtratlve  of  tbe 
rules  just  referred  to,  a  few  of  ttie  many 
cases  cited  may  be  referred  to.  In  Wbelen 
V.  Weaver,  93  Mo.  430,  6  S.  W.  220,  It  was 
held  that  "Wheler"  and  "Whelen"  were  not 
the  same,  and  not  Idem  sonans.  In  Corrl- 
gsLU  y.  Schmidt.  126  Mo.  304,  28  8.  W.  874,  It 
was  said  that  a  notice  by  publication  to 
"Owen  Corrlgan  and  Bllsba  Corrlgan"  did 
not  authorize  a  Judgment  against  "John 
Owen  Corrlgan  and  Elizabeth  Alice  Corrl- 
gan." In  Biting  v.  Gould,  96  Mo.  535,  9  S. 
W.  922,  the  order  of  publication  was  to 
"K.  O.  Elting,"  and  it  was  held  not  notice  to 
"Richard  O.  Eltlng";  but  it  was  further  held 
that,  Inasmuch  as  by  the  latter  name  he  saw 
fit  to  take  title  to  the  land  by  the  former 
name  and  place  it  on  record,  he  was  estop- 
I>ed  to  say  the  initials  in  the  order  of  publi- 
cation were  not  a  sufficient  designation  of 
Iiimself.  In  a  suit  for  divorce  by  Amanda 
M.  Kelsel  against  Helndrick  Keisel  the  pub- 
lication of  tbe  notice  was  to  Helndrick  "Eee- 
sel";  and  in  Hubner  v.  Belckboff,  103  Iowa, 
3C8,  72  N.  W.  540,  G4  Am.  St  Rep.  191,  where 
the  record  of  the  Judgment  in  the  said  di- 
vorce suit  was  before  the  court.  It  was  said: 
"This  question  being  Jurisdictional,  it  can- 
not well  be  claimed  that  the  decree  in  the 
divorce  proceeding  is  conclusive  against  col- 
lateral attack.  If  the  substituted  service 
was  not,  as  a  legal  conclusion,  on  Helndrick 
Keisel,  there  was  an  entire  want  of  Jurisdic- 
tion, and  the  decree  Is  absolutely  void,  and 
may  be  attacked  in  any  proceeding  In  which 
It  is  sought  to  be  made  efTective.  1  Black, 
Judgm.  t  170;  Jordan  v.  Brown,  71  Iowa, 
421,  32  N.  W.  450.  It  is  not  a  case  of  a  de- 
fective service  of  notice,  but  one  of  no  notice 
on  Helndrick  Keisel."  In  Thomas  v.  Dea- 
ney,  87  Iowa,  58,  10  N.  W.  816,  it  was  held 
that  "Helen  and  "Elen"  were  not  the  same 
Christian  names.  In  Turner  v.  Gregory,  su- 
pra, it  was  held  that  an  order  of  publication 
which  Is  directed  to  the  defendant  by  the 
initials  of  his  Christian  name  is  not  suffi- 
cient to  give  Jurisdiction.  Skelton  v.  Sack- 
ett,  supra.  In  Cruzen  ▼.  Stephens,  123  Mo. 
837,  27  8.  W.  667,  45  Am.  St  Rep.  649,  It 
was  held  that  where  the  notice  names  the 
parties  defendant  with  sufficient  definiteness 
to  plainly  Indicate  their  identity,  it  should 
be  held  good,  and  not  open  to  collateral  at- 
tack; and  that  where  the  notice  was  to  the 
wife  by  her  full  name,  "Etta  R.  Pisher,"  and 
ber  husband,  and  the  latter  was  described 

•■  " Fisher,  her  husband,"  such  notice 

was  good,  and  the  Judgment  thereon  was 
not  subject  to  collateral  attack.  This  ruling 
does  not  seem  to  be  In  entire  accord  with 
Turner  v.  Gregory,  ante,  where  It  was  held 
that,  "On  notifying  a  person  by  publication 
he  can  only  be  designated  by  tils  name 
(Troyer  v.  Wood,  supra,  and  Chamberlain  v. 
Blodgett,  snpra),  and.  if  his  name  be  omit- 
ted, or  a  wrong  name  is  attributed  to  him. 
It  Is  at  once  evident  that  he  receives  no  no- 
tl(;e  In  fact"  Nor  ia  it  in  enthre  accord  with 
67  8.W.-46 


tbe  ruling  In  Skelton  t.  Sackett,  01  Mo.  877. 
3  S.  W.  874,  referred  to  approvingly  in  Tur- 
ner V.  Gregory,  supra.  And,  if  tbe  Cruzen 
V.  Stephens  ruling  cannot  be  reconciled  with 
Turner  v.  Gregory,  the  latter,  being  the  last 
expression  of  the  supreme  court  on  the  sub- 
ject, must  be  followed  by  ua.  The  foregoing 
rules  are  quoted  mostly  from  decisions  In 
tax  cases  to  be  found  In  our  own  Reports, 
where  the  proceedings  therein  were  quasi  in 
rem.  Corrlgan  v.  Schmidt  supra.  The  di- 
vorce proceeding  in  question  was  where  the 
court  had  no  Jurisdiction  over  tbe  defendant 
but  it  did  have  Jurisdiction  over  the  status 
of  the  parties,  and  could,  therefore,  annul 
such  status;  that  being  a  matter  quasi  in 
rem.  Hamlll  v.  Talbott  81  Mo.  App.  210. 
As  a  proceeding  for  divorce,  where  the  de- 
fendant is  a  nonresident  of  tiie  state,  and  is 
notified  by  publication,  is  that  in  rem  or 
quasi  in  rem,  no  reason  is  seen  why  the  rules 
to  which  we  have  referred  as  applicable  in 
tax  cases  are  not  equally  applicable  in  a  pro- 
ceeding like  the  present  In  the  light  of 
these  rules  it  is  clear  to  us  that  "Emily" 
and  "Emma"  are  not  the  same  Christian 
names,  nor  are  they  idem  sonans,  for  the  at- 
tentive ear  would  find  no  difficulty  in  dis- 
tinguishing the  one  from  the  other.  It  must 
therefore,  follow  that  notice  to  "Emma" 
Burge  would  not  be  notice  to  "Emily"  Surge. 
Tbe  defendant  In  the  divorce  suit  gave  the 
minister  of  the  gospel  who  solemnized  the 
marriage  with  the  decedent  the  name  of 
Emily  as  the  name  by  which  she  was  chrla 
tened,  and  the  decedent  therefore  knew, 
when  he  brought  the  suit  for  divorce,  her 
Christian  name.  There  was  no  excuse  for 
describing  the  defendant  in  that  anlt  by  any 
"pet  name."  We  discover  nothing  in  the  evi- 
dence to  Justify  the  conclusion  that  she  was 
known  to  the  decedent  by  the  name  of 
"Emma,"  or  that  she  was  generally  Identifled 
by  any  such  appellation. 

While  It  Is  not  to  be  doubted  that  the  de- 
scription of  the  decedent  in  the  order  of  pub- 
lication by  his  initials  instead  of  by  his  full 
Christian  name  of  "Oscar,"  without  more, 
would  not  be  sufficient  to  authorize  a  Judg- 
ment yet  In  view  of  the  fact  that  he  gave 
to  the  minister  solemnizing  his  marriage  with 
tbe  defendant  as  his  Christian  name  that  of 
"O.  G."  instead  of  "Oscar  F.,"  and  on  other 
occasions  described  himself  by  the  name  of 
"O.  G.  Burge."  it  may  be  that,  within  the 
meaning  of  the  rule  declared  in  some  of  the 
adjudged  cases,  the  description  in  the  or- 
der as  to  him  was  sufficient  While  It  is  per- 
haps true  that  Emma,  Bmlly,  Emeline,  Em- 
mlllne,  Emelee,  and  Emilia  are  names  that 
may,  as  a  general  thing,  be  used  interchange- 
ably, yet  we  cannot  think  that  where  a  per- 
son has  been  christened  by  one  of  these 
names,  under  the  strict  rule  as  to  names  to 
which  we  have  hereinbefore  referred.  In  a 
proceeding  for  divorce,  a  notice  by  publica- 
tion directed  to  a  defendant  described  by  any 
one  of  these  Christian  names  would  be  good 
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against  a  defendant  If  described  by  any  one 
of  the  others;  for  to  so  hold  would  be  to  abro- 
gate the  mle.  Howerer  all  this  may  be,  we 
feel  constrained  to  conclude  that  the  notice 
given  by  the  publication  to  "Emma"  Surge 
was  no  notice  to  the  defendant,  "Emily" 
Bnrge,  and  therefore  the  judgment  was  with- 
out notice,  and  rold. 

But  the  plaintiff  herein  contends  that,  even 
If  the  divorce  Judgment  was  rold,  the  defend- 
ant is  estopped  to  deny  its  validity.  No  case 
has  been  found  deciding  that  a  court  has  ju- 
risdiction to  decree  a  divorce  when  there  baa 
been  no  notice  to  defendant  either  by  the 
personal  service  of  process  or  by  publication. 
A  judgment  without  such  notice  would  be  a 
nullity.  Bish.  Mar.  &  DIv.  M  Tl,  142,  552; 
Freem.  Judgm.  {  580.  As  said  by  ns  In  Ham- 
ill  V.  Talbott,  supra:  "It  may  be  freely  ad- 
mitted that  a  divorce  per  se  cannot  be  estab- 
lished by  estoppel."  And  in  the  same  case 
it  was  further  said,  in  substance,  that,  while 
a  void  decree  for  divorce  cannot  be  validated 
by  the  acts  of  the  parties  thereto,  except  in 
so  far  as  either  Is  estopped  by  his  or  her 
own  wrongrful  conduct  in  enjoying  the  fruits 
of  such  decree,— as,  where  a  court  had,  with- 
out jurisdiction,  granted  alimony  to  the  plain- 
tiff wife,  and  the  defendant  afterwards,  with 
knowledge  of  the  decree,  had  married  again, 
and  otherwise  conducted  himself  as  a  single 
man,  he  could  not  be  heard  to  dispute  the 
validity  of  the  decree  as  to  alimony.  But 
in  the  decree  in  the  divorce  case  proceed- 
ings under  consideration  here  no  alimony  or 
property  rights  were  dealt  with.  There  was 
no  clause  in  the  decree  In  personam.  The 
defendant  is  claiming  no  property  right  under 
the  decree.  Hence  an  estoppel,  if  allowed, 
could  have  no  other  effect  than  to  validate 
a  void  decree  which  went  no  further  than 
to  annul  the  marriage  status.  The  restitu- 
tion of  the  marriage  status  of  the  parties  in 
soch  case  is  all  the  office  the  estoppel  could 
perform,  and  that,  as  we  have  stated,  it  is 
not  permitted  to  do.  No  property  or  property 
rights  acquired  under  the  decree  is  In  issue 
here.  The  only  and  sole  purpose  of  invoking 
the  application  of  the  doctrine  of  estoppel 
Is  to  validate  a  void  marriage,  and  this  we 
do  not  think  we  can  allow.  Even  if  the  de- 
cree had  been  valid  as  against  the  defendant, 
there  is  not  that  privity  which  Is  an  essen- 
tial element  of  an  estoppel  In  cases  of  this 
kind  between  the  defendant  and  the  decedent, 
for  the  ground  of  privity  Is  property,  and 
not  pcffsonal  relation.  To  make  one  a  privy 
to  an  action,  he  must  have  acquired  an  in- 
terest in  the  stibject-matter  of  that  actiou 
either  by  inheritance,  succession,  or  purchase, 
or  he  must  hold  the  property  subordlnately. 
BIcelow,  Bstop.  142.  There  is  no  pretense 
here  that  the  defendant  has  acquired  any 
interest  In  the  subject-matter  of  the  divorce 
proceeding  in  either  of  the  ways  just  stated; 
nor  could  he,  for  the  only  matter  determined 
in  that  action  related  solely  to  the  marriage 
status.    There  la  therefore  no  ground  upon 


which  to  claim  that  the  defendant  was  privy 
to  the  divorce  proceedings,  or  In  any  way 
bound  thereby  In  a  controversy  of  this  kind. 
Upon  no  principle  deemed  applicable  to  the 
case  can  we  think  the  defadant  estopped 
to  Impeach  the  divorce  decree  on  the  ground 
of  the  want  of  jurisdiction  in  the  court  glvins 
It 

No  CRor  is  seen  in  the  action  of  the  court 
in  permitting  the  witness  Davidson  to  tes- 
tify to  the  facts  he  did  (Standard  Oil  Co.  r. 
Meyer  Bros.  Drug  Co.,  84  Mo.  App.  76);  nor 
in  allowing  the  defendant  to  adduce  parol 
evidence  In  Impeachment  of  the  divorce  de- 
cree, and  especially  so  since  the  plaintiff 
adduced  similar  evidence  to  sustain  it 

The  judgment  will  accordingly  be  affirm- 
ed.   All  concur. 


PEARSELL  MPQ.  CO.  v.  JESFFRBYS  et  si. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 

7,  1902.) 

OUARANTT— ACCEPTANCE— NOTICB—UABILITT 
OF  GUARANTOR. 

An  instrument  not  reciting  any  considera- 
tion, irhich  states  that  the  maker  will  guar- 
anty the  payment  of  goods  Vhicb  a  third  per- 
son may  ouy,  is  a  mere  proposal  to  guaranty 
the  payment  of  such  Indebtedness,  when  it  is 
not  executed  at  the  request  of  the  guarantee, 
or  by  reason  of  its  a^n^eement  to  accept  the 
guaranty,  and  no  consideration  is  paid  there- 
for, and  is  not  binding  on  the  guarantor,  la 
the  absence  of  notice  of  acc^tauce,  or  knowl- 
edge that  it  has  been  accepted. 

Appeal  from  circuit  court,  Livingston  coun- 
ty; J.  W.  Alexander,  Judge. 

Action  on  a  guaranty  by  the  Pearsell  Man- 
ufacturing Company  against  Mary  Jeffreys 
and  others.  From  a  judgment  for  plaintiff, 
the  defendants  appeal.    Reversed. 

Frank  W.  Asbby  and  Paul  D.  Kitt  for  ap- 
pellants.   Miller  Bros.,  for  respondent 

ELLISON,  J.  This  action  Is  brought  on 
the  following  contract  of  guaranty: 

"April  1,  1900.  I,  the  undersigned  agent 
for  the  Pearsell  Manufacturing  C!ompany  of 
Des  Moines,  Iowa,  do  hereby  agree  to  remit 
amount  due  company  of  each  order  I  buy 
of  said  company,  within  30  days  after  re- 
ceiving goods. 

"TSigned]  Mary  Jeffreys,  Agent 

"We,  the  undersigned,  have  faith  hi  the 
honesty  and  reliability  of  Mrs.  Mary  Jef- 
freys, and  win  guaran^  the  payment  of  each 
bill  of  goods  said  Mrs.  Mary  Jeffreys  may 
buy  of  said  Pearsell  Manufacturing  Company, 
within  30  days  after  receiving  goods. 

"[Slgnedl  Name.  Occupation. 

"Mr.  Geo.  H.  Parker.  Cond'r  C.  M.  A  St. 
P." 

There  was  no  notice  of  the  acceptance  of 
the  guaranty,  and  in  consequence  we  think 
the  trial  court  erred  In  finding  for  the  plain- 
tiff. The  contract  was  a  mere  proposal  to 
guaranty  the  payment  of  future  indebtedness. 
It  did  not  fall  under  that  class  of  cases  cited 
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In  plaintUTs  brief,  of  ^hlch  Barker  t.  Scud- 
der,  56  Mo.  272,  is  a  type.  It  falls  in  that 
class  found  in  Taylor  t.  Shouse,  73  Mo.  301; 
Rankin  v.  ChiUls,  9  Mo.  073;  Bank  v.  Shine, 
4S  Mo.  456,  S  Am.  Rep.  112;  Bank  v.  Gold- 
stein, 86  Mo.  App.  516;  Machine  Co.  t.  Rich- 
ards, 115  tr.  S.  5S4,  6  Sup.  Ct.  173,  20  L. 
Ed.  480;  Harvester  Co.  t.  Sulser,  78  Mo. 
App.  670.  The  plaintiff  was  in  another  state, 
»nd  the  contract  was  made  and  sent  to  it 
It  was  a  proposition  to  guaranty  fnture  in- 
debtedness. There  was  no  reason  why  plain- 
tiff may  not  have  rejected  it  when  received, 
as  being  unsatisfactory,  which  of  itself  shows 
Its  incompleteness,  and  the  necessity  for  no- 
tice that  It  was  accepted.  It  was  not  ex- 
ecuted by  defendants  at  the  request  of  the 
guarantee,  nor  on  its  agreement  to  accept  It; 
nor  is  there  any  consideration  recited  or 
shown,  so  as  to  give  it  the  force  of  a  present 
contract  of  guaranty  when  delivered,  and  be- 
fore the  future  sale  of  the  goods.  Future 
sale  of  goods  on  the  faith  of  a  valid  guar- 
anty would  make  a  consideration,  but,  when 
there  is  no  consideration  moving  to  the  guar- 
antor before  the  sale  which  is  to  become  the 
consideration,  the  guarantor  should  be  notified 
of  acceptance.  Neither  does  the  evidence 
bring  It  within  the  case  of  Tolman  v.  Means, 
.52  Mo.  App.  385,  where  we  decided  that, 
though  no  notice  of  acceptance  was  given  to 
the  guarantors,  yet,  if  they  had  knowledge 
that  they  had  been  accepted,  it  would  suffice. 
We  are,  however,  cited  to  the  case  of  Print- 
ing Co.  V.  Bicbley,  73  Mo.  App.  409,  decided 
by  the  St  L^uls  court  of  appeals,  as  lieing 
opposed  to  the  views  above  expressed.  That 
case  does  not  appear  to  be  in  harmony  with 
our  decision  here,  and,  in  our  opinion,  it  is 
not  In  accord  with  the  authorities  in  this 
state.  It  seems  to  be  contrary  to  Machine 
Co.  T.  Richards,  115  U.  S.  524,  6  Sup.  Ot  173, 
29  L.  Ed.  480. 

The  Judgment  will  be  reversed,  and  cause 
remanded.  But  as  our  decision  Is  contrary 
to  that  of  the  St  Louis  court  of  appeals, 
aforesaid,  the  case  will  he  transferred  to  the 
supreme  court.    All  concur. 


rPTON  V.  CASTLEMAN. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 
7.  IJKKJ.) 

APPBAI,-RECORD— BILL    OF    EXCEPTION— FIL- 
ING. 
Where,  on  appeal,  there  is  nethintc  in  the 
abttract  proper  snowing   the  filiuR  of  the  bill 
of  exceptions,  such  bill  cannot  be  noticed. 

Appeal  from  circuit  court.  Cooper  county; 
James  E.  Hazell,  Judge. 

Action  by  C.  W.  Upton  against  Ben  T. 
Castleman.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Ben  T.  Castleman  and  John  Cosgrove,  for 
appellant.    Wm.  H.  Martin,  for  respondent 

PBB  CURIAM.  This  suit  was  brought  be- 
fore a  Justice  of  the  peace.    The  statement 


was  to  the  effect  that  defendant  in  April, 
1901,  hired  plaintiff  to  cut  timber,  make  shhi- 
gles,  and  put  them  on  a  certain  house  of  the 
latter;  the  former  to  do  all  the  hauling  and 
furnish  the  nails  required,  and  for  all  which 
such  latter  agreed  to  pay  such  former  $85. 
Performance  of  the  agreement,  demand  for 
payment  by  the  plaintiff,  and  r^usal  by  de- 
fendant, were  further  alleged.  There  was 
Judgment  in  the  circuit  court  for  the  plaintiff, 
and  defendant  appealed. 

While  what  purports  to  be  a  bill  of  excep- 
tions is  copied  into  the  abstract  of  the  rec- 
ord, tliere  appears  to  be  nothing  conta&jed  in 
the  abstract  of  the  record  proper  showing 
the  filing  of  such  blU.  This  is  fatal.  A  bill 
of  exceptions,  as  has  been  often  ruled,  can- 
not prove  itself.  As  no  such  entry  appears 
In  the  abstract  of  the  record  proper,  the  bill 
of  exceptions  cannot  be  noticed.  State  v.  Ry- 
an, 120  Mo.  88,  22  S.  W.  486,  25  S.  W.  351; 
Walser  v.  Wear,  128  Mo.  652,  31  S.  W.  37; 
Lawson  v.  Mills,  150  Mo.  428,  51  S.  W.  678; 
Warehouse  Co.  v.  Glasner,  150  Ma  426,  52 
S.  W.  237;  Butler  Co.  v.  Graddy,  152  Mo. 
441,  54  S.  W.  219;  Burdick  v.  Association, 
Shoenberg  v.  Heyer,  Halyard  v.  Bratley,  and 
Hill  v.  Coombs,  decided  at  December,  1001, 
term,  and  not  yet  officially  reported. 

And  us  no  error  appears  upon  the  face  of 
the  record  proper,  the  Judgment  must  be  af- 
firmed. 


ANDERSON  v.  ATCHISON,  T.  &  S.  P.  RY. 
CO. 

<Court  of  Appeals  of  Kansas  (Sty,  Mo.     April 
7,  1902.) 

CARRIERS  OF  GOODS— DELAY  IN  TRANSPORTA- 
TION—LIMITATION   OF  LIABILITY— BUR- 
DEN  OF  PROOF— EVIDENCE. 

L.When  a  carrier  not  capable  of  contract- 
ing against  liability  for  negligeuce  contracts 
against  liability  for  loss  by  delay  in  a  ship- 
ment of  freiKbt,  the  shipper,  in  an  action  for 
damages  rpsulting  from  delay,  has  the  burden 
of  showing  that  the  delay  was  caused  by  the 
carrier's  negligence. 

2.  Evidence  that  it  took  24  hours  to  trans- 
port cattle  to  a  certain  place,  when  the  usual 
time  was  from  13  to  1;>  honrs.  and  that  the 
train  was  delayed  at  more  than  one  place  from 
2  to  4  hours,  is  sufflrient  to  raise  a  presump- 
tion of  the  carrier's  negligence,  io  an  actioit  by 
the  shipper  for  damages. 

Appeal  from  circuit  court,  Linn  county; 
Jno.  P.  Butler,  Judge. 

Action  by  H.  Anderson  agniust  the  Atchi- 
son, Topeka  &  Snntn  F£»  Railway  Company 
for  damages  in  delay  of  shipment  of  stock. 
From  a  Judgment  for  pl.iiutiff,  defendant 
appeals.     Affirmed. 

Gardner  Lnthrop  and  Sanil.  W.  Moore,  for 
appellant.  W.  B.  Clark  and  BynJ.  L.  White, 
for  respondent 

ELLISON,  J.  Plaintiff  shipped  over  de- 
fendant's road  three  car  loads  of  cattle  from 
Marceline,  Mo.,  to  Chicago,  111.,  for  the  mar- 
ket at  that  point    They  were  not  delivered 
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In  time  for  the  market  of  tbe  day  next  after 
Bhlpment,  and  the  delay,  which  plalstUf  char- 
ges wa«  negligent,  caused  a  loss  to  the  plain- 
tiff. No  evidence  was  Introduced  by  defend- 
ant. Plalntltr  recovered  judgment  In  the  trial 
court 

The  shipment  was  under  a  special  contract 
which  exempted  the  defendant  from  liability 
on  account  of  delay.  But  as  the  defendant 
cannot  make  a  binding  contract  which  will 
exempt  It  from  liability  for  Its  negligence, 
the  question  in  this  case  is,  on  whom  is  tbe 
burden  of  proof  of  negligence,  and,  if  on 
plalntlfr,  did  he  show  It?  The  law  is  that 
If  a  carrier  of  freight  contracts  for  an  ex- 
emption to  Its  ordinary  liability,  and  It  Is 
sltown  that  tbe  damage  charged  against  it 
was  caused  by  one  of  the  causes  excepted 
in  the  contract,  the  plaintiff  must  then  take 
the  burden  of  showing  that  notwithstanding 
the  contract,  tbe  Injurious  thing  happened  by 
reason  of  tbe  carrier's  negligence;  for  In 
Bucb  case  tbe  contract,  by  force  of  public 
policy,  must  give  way:  Witting  v.  Railway 
Ck>.,  101  Mo.  631,  14  S.  W.  743,  10  L.  R.  A. 
602,  20  Am.  St  Rep.  636;  Otis  Co.  v.  Mis- 
souri Pac.  Ry.  Co..  112  Mo.  622,  20  S.  W.  676. 
No  specific  act  or  acts  of  negligence  were 
made  to  appear.  That  is  to  say,  no  cause  for 
tbe  delay  was  shown.  But  plaintiff  did  sbow 
the  following:  That  he  shipped  the  cattle 
at  11  o'clock  a.  m.  on  the  13th  at  Marceline, 
and  that  they  arrived  at  11  o'clock  a.  m.  tbe 
next  day;  that  from  13  to  15  hours  was  tbe 
usual  time  for  transportation  between  the 
two  points;  that  delays  occurred  at  more 
than  one  point  of  from  2  to  4  hours;  and 
that  other  trains  going  towards  Chicago  pass- 
ed them  while  thus  delayed.  We  regard  this 
as  sufficient  to  raise  a  presumption  of  negli- 
gence. The  supreme  court  held  in  the  cases 
cited  supra  that  it  was  "enough  for  the  plain- 
tiff to  disclose  circumstances  sufficient  to 
raise  a  fair  inference  of  negligence,  and  espe- 
cially is  this  so"  where  tbe  means  of  showing 
bow  the  delay  "occurred  is  with  the  defend- 
ant and  not  the  plaintiff."  Tbe  cases  of 
Leonard  ▼.  Railway  Co.,  64  Mo.  App.  283, 
and  Blanchard  v.  Railway  Co.,  60  Mo.  App. 
267,  are  in  many  respects  quite  applicable 
to  this  case,  and  are  controlling  authority 
against  defendant's  position,  considered  in 
connection  with  tbe  evidence.  Tbe  Judgment 
should  be  affirmed.    All  concur. 


BILES  et  al.  v.  BEADLE  et  aL 

(Court  of  Appeals  of  Kansas  City,  Mo.     April 

7,  1902.) 

WRIT  OP  HEROIU-NOTICB— SUFFICIHNCT— 
WAIVER. 

1.  A  notice  that  an  application  for  a  writ  of 
error  will  b«  made  at  some  indefinite  time  is 
not  a  notice  of  the  suing  out  of  a  writ  as  con- 
templated by  Bums'  Ann.  Prac.  CV>de  1901,  § 
715,  requiring  that  "every  person  suing  out  a 
writ  of  error  shall  cause  notice  thereof  in 
writing  to  be  served  on  the  adverse  party," 
etc.;    and   the   writ  will  be  dismissed   if   no 


other  notice  has  been  served,  and  notice  has 
not  l>een  waived. 

2.  The  required  20  days'  notice  of  a  writ 
under  such  section  was  not  waived  by  tbe  serv- 
ice of  a  responsive  brief  after  it  was  too  late 
to  give  such  notice. 

Error  to  circuit  court  Buchanan  county; 
A.  M.  Woodson,  Judge. 

Action  by  Leonidas  Beadle  and  others 
against  Biles,  Edwards  &  Co.  There  was  a 
Judgment  for  defendants,  and  plalntiflte  br<ng 
error.    Writ  dismissed. 

Allen  ft  Mayer,  for  philntlflk  la  oror. 
Sinunous  &  Castle,  for  defendants  In  error. 

SMITH,  P.  J.  Tbe  defendants  nsTe  filed 
a  motion  to  dismiss  the  writ  of  error  on 
tbe  ground  that  they  have  not  been  served 
with  notice  of  tbe  suing  out  of  the  writ 
as  Is  required  by  section  715,  Bums'  Ann. 
Prac.  Code  1901.  It  appears  that  the  de- 
fendants, on  tbe  20tb  day  of  July,  1901, 
were  served  with  a  notice  given  them  by 
the  plaintiffs,  which  was  to  tbe  effect  that 
"we  will  on  the  12th  day  of  August  [no  year 
stated]  apply  to  tbe  Kansas  City  court  of 
appeals  for  a  writ  of  error"  In  the  above- 
entitled  cause,  etc.  It  further  appears  that 
on  tbe  15tb  day  of  August  1901,  a  writ  of 
error  was  issued  by  the  clerk  of  this  court 
In  said  cause,  returnable  to  the  October 
term,  1001,  and  that  on  the  22d  day  of  Au- 
gust, 1901,  the  cleric  of  the  circuit  court  of 
Buchanan  county  made  a  return  to  the 
writ  accompanied  with  the  record  and  pro- 
ceedings in  the  cause.  It  is  conceded  that 
tbe  plaintiffs  did  not  give  defendants  any 
notl<ie  that  tbe  writ  had  been  sued  out  un- 
less it  be  that  tbe  notice  of  tbe  Intended  ap- 
plication therefor  be  such.  The  langiiage 
of  tbe  statute  (section  715,  supra)  Is  that 
"every  person  suing  out  a  writ  of  error  shall 
cause  notice  thereof  In  writing  to  be  served 
on  tbe  adverse  party,"  etc.  Its  requirement 
plainly  Is  that  where  any  person  sues  out 
the  writ,  he  must  give  written  notice  in 
writing  of  that  fact— 1.  e.,  the  suing  out  of 
tbe  writ— to  tbe  adverse  party.  Macklin  v. 
AUenberg,  100  Mo.,  loc.  clt  345,  13  S.  W. 
350.  And  it  will  be  seen,  by  reference  to 
tbe  form  of  tbe  notice  which  has  long  been 
in  use  In  the  several  appellate  courts  of  this 
state,  that  such  has  been  the  general  under- 
standing of  the  bar.  Finkl.  App.  Prac.  166. 
A  notice,  as  here,  that  an  application  at 
some  indefinite  time  Is  to  be  made  for  the 
writ  Is  not  a  notice  of  tbe  suing  out  of  the 
writ  as  contemplated  by  tbe  statute.  And 
as  no  such  notice  of  tbe  suing  out  of  the 
WTit  was  given,  it  must  follow  that  tie 
writ  must  be  dismissed,  unless  the  plaintiff 
has  shown  good  cause  for  tbe  failure  to  give 
such  notice. 

On  January  28,  1902,  the  plaintiffs  served 
tbe  defendants  with  a  copy  of  their  abstract 
and  brief.  On  the  20th  of  February  fol- 
lowing, tbe  defendants  served  plaintiffs  with 
a  copy  of  their  responsive  brief,  and  five 
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daya  later  they  fnrtber  Berved  plaintiffs  with 
a  copy  of  their  motion  to  dismiss  the  writ. 
The  plaintiffs  Insist  that  the  action  of  the 
defendants  Jnst  stated  amounts  to  a  waiver 
of  their  statutory  right  of  notice  of  the  writ. 
It  Is  to  be  observed  that  the  time  in  which 
the  plaintiffs  could  have  given  the  notice 
reqiiired  by  statute  had  elapsed  when  the 
defendants  served  their  responsive  brief  on 
plaintiffs.  It  was  then  too  late  for  the 
plaintiffs  to  give  the  required  20  days'  no- 
tice, even  if  the  writ  had  been  returnable 
to  the  March  term,  1902,  instead  of  the  Oc- 
tober term,  1001.  The  defendants  then  did 
nothing  to  cause  the  plaintiffs  to  change 
their  position  in  any  way,  nor  to  omit  to  do 
something  which  bat  for  the  service  of  de- 
fendants' brief  they  would  have  done,  so 
that  there  are  no  facts  upon  which  to  base 
a  waiver,  and  therefore  no  good  cause  tor 
their  failure  is  shown.  And  we  do  not  see 
that  on  principle  this  case  is  different  from 
those  In  which  it  has  been  held  that  a  fail- 
are  to  serve  notice  by  plaintiff  In  error  that 
he  has  sued  out  a  writ  of  error  20  days  be- 
fore the  return  day  thereof  is  fatal  to  his 
standing  In  the  appellate  court,  unless  some 
good  cause  for  the  omission  is  shown,  and 
that  a  filing  of  the  brief  on  the  merits  by 
the  defendant  in  error  Is  not  a  waiver  of 
his  right  to  such  notice.  Guy  v.  Mayes,  141 
Mo.  441,  44  S.  W.  253;  Kenner  v.  Lead  Co., 
141  Mo.  248,  42:  B.  W.  683;  Schnelle  V.  De- 
ranny,  61  Mo.  App.  453.  It  may  not  be 
quite  satisfactory  to  plaintiffs  to  have  the 
case  dlsiiosed  of  by  us  on  such  narrow  tech- 
nical grounds,  but  as  the  defendants  insist 
upon  such  disposition,  as  Is  their  right,  we 
have  no  option  to  do  otherwise. 

The  writ  will  accordingly  be  dismissed. 
All  concor. 


MKORAW  V.  WOODS  et  al, 

(Conrt  of  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

HtJSBAND  AND  WIFES— DEBTS  OF  HUSBAND- 
NECESSITIES— LIABILITY  OF  WIFE'S  SEP- 
ARATE ESTATE-PLEADINQ— SUFFICIENCY. 

Under  Rev.  St.  1S99,  U  4S39,  4340,  se- 
cnring  to  a  wife  the  profits  of  her  separate  es- 
tate, except  that  income  from  her  realty  and 
her  personalty  shall  be  liable  for  her  husband's 
debts  for  family  neceesaries,  and  providing 
that  before  any  execntion  shall  be  levied  ou 
her  separate  estate  she  shall  be  made  a  party 
to  the  action,  and  all  questions  involved  Bball 
have  been  therein  determined,  a  petition  in  a 
suit  against  a  husband  and  wife  for  family 
necessaries,  seeking  a  satisfaction  oat  of  the 
rents  and  products  of  a  farm  belonging  to  the 
wife,  withoat  in  any  manner  describing  them, 
is  insufficient  to  warrant  a  decree  against  the 
wife. 

Srrw  to  drcoit  court,  Howard  county; 
Jno.  A.  Hockaday,  Judge. 

Action  by  Joseph  Megraw  against  Theo- 
dore Woods  and  another.  There  was  a 
judgment  in  favor  of  defendants,  and  plain- 
tiff brings  error.    Affirmed. 


O.  S.  Barton  and  Crawley  &  Son,  for 
plaintiff  in  error.  S.  C.  Major  and  A  W. 
Walker,  for  defendants  In  error. 

EZiLISON,  J.  This  is  an  action  against 
husband  and  wife  to  recover  Judgment  for 
balance  due  for  rent  of  bouse  which  was  oc- 
cupied by  them  as  a  family  residence.  There 
was  a  demurrer  to  the  petition,  and,  it  being 
sustained  by  the  trial  court,  plaintiff  declined 
to  amend,  and  has  brought  the  case  here. 

It  was  conceded  that  a  hoose^  as  a  resi- 
dence for  the  family,  was  included  in  fam- 
ily neceesaries.  Reed  v.  Crissy,  63  Mo. 
App.  184.  The  particular  ground  of  the  de- 
murrer is  that  the  property  sought  to  be 
held  was  not  described  in  the  petition. 
There  are  two  sections  of  the  statute  which 
provide  that  the  wife's  separate  property 
may  be  taken  in  execution  for  the  liabilities 
of  the  husband  created  for  necessaries  for 
the  family.  That  section  which  secures  to 
the  wife  the  rents,  issues,  and  products  of 
her  real  estate,  free  from  the  claim  of  her 
husband's  creditors,  provides,  by  way  of  ex- 
ception, that  such  rents  and  products  may 
be  taken  for  his  debts  which  were  created 
for  necessaries  for  the  family.  Section  4330, 
Rev.  St.  1899.  The  other  section  also  se- 
cures to  her,  free  fronr  the  husband's  debts, 
the  income  and  profits  of  her  real  estate,  as 
well  as  other  properties  mentioned  therein; 
and  it  also  provides,  by  way  of  exception, 
that  her  personal  property  shall  be  liable  for 
the  husband's  debts  for  family  necessaries. 
This  latter  section  contains  the  following 
proviso:  "Provided,  that  before  any  execu- 
tion shall  be  levied  upon  any  separate  es- 
tate of  a  married  woman,  she  shall  have 
been  made  a  party  to  the  action,  and  all 
questions  involved  shall  have  been  therein 
determined,  and  shall  be  recited  In  the  Judg- 
ment and  the  execution  thereon."  Section 
4S40,  Rev.  St  1899.  This  proviso  applies  to 
both  sections.  So  that  the  question  to  de- 
termine is,  what  is  its  proper  construction? 
It  was  added  to  the  statute  by  way  of 
amendment  in  1895.  Prior  to  that  amend- 
ment it  had  been  decided  by  this  conrt  that, 
before  the  wife's  property  could  be  taken  in 
execution  for  the  husband's  debts  for  the 
necessaries  for  the  family,  she  must  be  made 
a  party  to  the  suit;  that  the  petition  should 
allege  that  she  had  such  separate  property, 
and  owned  it  at  the  time  the  debt  sued  for 
was  contracted,  and  that  it  should  describe 
the  property.  Gabri^  v.  Mullen,  30  Mo. 
App.  464;  Bedsworth  v.  Bowman,  31  Mo. 
App.  116.  Those  cases  were  certified  to  the 
supreme  court  The  latter  was  heard  first, 
and  that  court  decided  that  it  was  necessary 
to  make  the  wife  a  party.  104  Mo.  44,  16 
S.  W.  990.  Afterwards,  the  former  case 
was  beard,  and  the  supreme  court  by  ma- 
jority opinion,  overruled  their  decision  in 
the  Bedsworth  Case.  Ill  Mo.  119,  19  S.  W. 
1099.  Then,  shortly  afterwards,  in  1895,  fol- 
lowed the  amendment  aforesaid,  wherein  the 
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legislature  abrogated  tbe  last  ruling  of  the 
supreme  court  by  enacting,  not  only  tbat  the 
wife  should  be  made  a  party,  but  that  all 
questions  Involved  in  the  case  should  be  de- 
termined and  should  be  recited  In  the  Judg- 
ment and  execution. 

What  are  the  questions  involved  In  a  suit 
against  the  husband  and  wife  where  It  is 
sought  to  take  her  separate  property  (or  his 
debt  for  family  necessaries?  It  is  manifest 
that  whether  the  debt  was  for  necessaries 
for  the  family,  and  whether  the  wife  had  a 
separate  estate,  and,  necessarily,  a  descrip- 
tion of  such  estate,  are  questions  involved. 
Latimer  v.  Newman,  69  Mo.  App.  76.  We 
think  that  it  is  clear  that  whether  such  es- 
tate was  owned  at  the  time  the  debt  was 
contracted,  and  at  the  time  suit  was  brought, 
are  questions  also  involved  In  the  action. 
That  this  latter  proposition  must  be  true  will 
appear  from  the  familiar  consideration  that 
what  are  family  necessaries  depends  largely 
upon  the  property  condition  of  the  husband 
or  wife.  For  the  purposes  of  this  case,  we 
may  confine  that  observation  to  the  wife 
alone.  If  she  Is  a  woman  of  large' wealth, 
necessaries  become  enlarged  into  what,  in 
some  instances,  would  be  luxuries.  Neces- 
sary plahi  clothing  for  decency  and  comfort 
become,  under  tbe  increased  wants  which 
follow  wealth,  fine  raiment,  made  In  great 
part  for  attractiveness,  and  set  off  with  Jew- 
els; and  the  modest  house  at  small  annual 
rent  gives  way  to  a  more  pretentious  dwelling 
at  a  much  greater  rental.  So,  whether  an 
article  purchased  is  a  "necessary"  article 
depends  much  on  the  ability  of  the  woman 
to  afford  it  and  the  style  of  life  she  leads. 
And  that  depends  on  the  amount  and  value 
of  her  property  and  the  pretensions  she 
makes  In  life.  Thus,  suppose  husband  and 
wife  are  quite  i)oor,  and  he  should  purchase 
some  household  article  of  great  value;  it 
would  not  be  considered  by  the  courts  as  an 
article  of  family  necessity,  and  therefore  her 
small  property  could  not  be  made  liable  for 
the  payment  of  Its  price.  The  liability  of  her 
property  is  settled  by  a  determination  of 
whether  the  article  purchased  Is  a  family 
necessary,  and  whether  it  Is  a  family  neces- 
sary is  determined  by  the  extent  and  value 
of  her  property  and  style  of  life  she  affects. 
Her  property  status,  mode  of  life,  and  condi- 
tion at  the  time  of  the  purchase  fixes  the 
status  of  the  thing  purchased.  And  it  is  not 
changed  by  subsequent  change  of  condition. 
If  the  husband  of  a  woman  of  great  wealth 
should  purchase  a  costly  article,  which  would 
only  be  considered  a  necessity  for  the  weal- 
thy, and  she  should  afterwards  lose  all  her 
possessions,  and  then  afterwards,  by  some 
separate  and  Independent  mode,  acquire  a 
small  separate  estate,  could  it  be  that  the 
creditor  could  take  It  from  her,  on  the  plea 
that  when  bought  she  had  property  which 
Justified  Ita  purchase  as  a  necessity?  "The 
law  cannot  be  supposed  to  have  contemplated 
the  acquirement  of  necessaries  on  the  credit 


of  such  separate  estate  as  might  afterwards 
come  to  the  wife,  nor  the  sale  of  them  in  ref- 
erence to  the  liability  of  any  subsequent  es- 
tate. The  purchase  cannot  be  supposed  to 
have  been  made  on  the  credit,  nor  the  sale 
on  the  faith,  of  any  other  than  the  existing 
separate  estate.  An  analysis  of  the  spirit 
and  object  of  the  law,  therefore,  gives  sup- 
port to  the  proposition  that  only  the  separate 
estate  of  a  married  woman  had  at  the  time 
of  the  contract  is  liable  for  it"  Ravlsies  v. 
Stoddart  32  Ala.  599.  And  so  we  decided  In 
M.  D.  Osborne  &  C!o.  v.  Graham,  46  Mo. 
App.  28.  There  can  be  no  personal  Judgment 
against  her  for  such  debt  of  her  husband.  It 
is  only  her  property  which  is  liable.  Hamed 
V.  Shores,  75  Mo.  App.  500.  Therefore,  "as 
to  the  wife  the  suit  is  rather  a  proceeding 
In  rem  than  in  personam.  The  Judgment 
rendered  as  to  her  ascertains  and  concludes 
no  fact  except  that  she  has  a  separate  estate, 
subject  to  its  satisfaction.  It  is,  of  conse- 
quence, a  rule  of  pleading  that,  to  support 
the  proceeding,  the  existence  of  this  estate 
must  be  averred,  and,  that  It  may  be  kno«-n 
on  what  the  Judgment  is  to  operate,  it  must 
be  described.  The  separate  estate  being  an 
indispensable  element  of  tbe  proceeding.  It 
must  exist  when  the  contract  is  made  out  of 
which  Its  liability  arises;  and  its  existence 
must  continue  to  the  institution  of  the  suit 
If  when  the  contract  is  made  the  estate  does 
not  exist,  the  liability  cannot  arise;  and  if 
It  is  exhausted,  or  from  any  cause  ceases  to 
exist  before  institution  of  suit,  there  would 
be  no  foundation  for  a  Judgment  as  to  the 
wife."  Pipphi  V.  Jones,  52  Ala.  161;  Cauly 
v.  Blue,  02  Ala.  77.  Considering  the  opinions 
which  have  been  delivered  here,  and  by  the 
supreme  court  in  Gabriel  v.  Mullen,  and  by 
the  supreme  court  In  Bedsworth  v.  Bowman, 
in  connection  with  the  amendment  aforesaid, 
we  must  conclude  that  the  amendment  was 
Intended  to  enact  into  law  the  views  express- 
ed by  the  supreme  court  in  the  Bedsworth 
Case  and  by  this  court  in  the  Gabriel  Case 
as  being  the  law.  In  the  Gabriel  Case  we 
stated  that  suits  of  this  character  should  be 
brought  in  equity.  Merw.  Bq.  SI  48-52.  The 
supreme  court  In  the  Bedsworth  Case,  as  to 
that  point,  said  it  could  be  maintained  at 
law;   and  so  that  view  must  prevail. 

We  are  therefore  of  the  opinion  that  a 
proper  and  reasonable  construction  of  the 
statute  requires  the  petition  to  describe  the 
personal  estate  of  the  wife  which  is  sought 
to  be  held;  that  this  estate  must  have  been 
in  existence  when  tbe  necessaries  were  pur- 
chased and  when  the  action  was  Instituted: 
and  that  the  Judgment  and  execution  should 
each  recite  that  the  debt  was  for  necessaries, 
and  should  each  describe  the  property.  The 
petition  wholly  (ailed  to  meet  these  require- 
ments. It  alleges  that  the  wife  was  the  own- 
er of  a  certain  farm,  describing  It  and  con- 
cludes with  the  following  prayer:  "Plain- 
tiff therefore  asks  Judgment  for  said  bal- 
ance, to  wit,  S481.93,  with  interest  at  six 
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per  cent  per  aniiiim  trom  said  27tb  day  of 
March,  1000,  and  costs  of  suit;  and  plaintiff 
further  prays  that  said  debt  and  costs  be  ad- 
Judged  a  debt  for  necessaries,  within  the 
meaning  of  the  statutes  relating  to  the  sep- 
arate estate  of  married  women,  and  that  the 
same  and  the  execution  issued  thereon  may 
be  satisfied  out  of  the  rents,  Issues,  and  prod- 
ucts of  the  farm  of  said  Rowena  A.  Woods, 
and  for  such  further  relief  as  may  be  proi»- 
er." 

The  only  thing  described  Is  the  real  estate, 
and  that  Is  not  liable  for  the  debt  under 
the  statute.  Hamed  t.  Shores,  supra.  There 
Is  no  description  of  personal  property,  1.  e., 
the  rents,  Issues,  and  products  of  the  real 
estate.  There  Is  no  Identification  of  any 
product  by  stating  what  It  consisted  of,  or 
whether  it  was  a  crop  In  existence  when  the 
debt,  or  any  several  part  thereof,  vras  creat- 
ed, (X'  when  the  suit  was  brought  Indeed 
plaintiff  makes  no  claim  that  a  description 
of  ptfsonal  property  Is  stated. 

The  petition,  In  stating  the  cause  of  action, 
alleges  that  It  was  understood  that  rent  was 
to  be  paid  out  of  the  products  of  the  farm, 
and  that  the  husband's  promise  to  that  ef- 
fect was  made  with  the  consent  of  the  wife. 
It  is  sufficient  to  say,  of  these  allegations, 
that  the  petition,  as  a  whole,  does  not  state 
a  cause  of  action  against  the  wife;  and  Its 
object  as  clearly  disclosed,  was  to  state  a 
case  tmder  the  statute  we  hare  discussed. 
It  Is  therefore  useless  to  complicate  the  ques- 
tion loTolved  with  a  discussion  of  what  rights 
and  remedies  may  exist  against  a  married 
woman  on  her  own  contract  for  family  neces- 
saries. 

The  trial  court  in  our  opbiion,  took  the 
right  view  of  the  case,  and  its  judgment  will 
be  affirmed.    All  concur. 


STATE  T.  BROWN. 

<CSoart  «t  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

IMTOXICATINO  LIQUORS— UNLAWFUL  8ALB- 
FBR80NS  LIABLE— AQBNTS. 

Under  Rev.  St  18BO,  |  3880,  making  it 
anlawfnl  for  any  person  to  sell  intozicatius 
liquors  vrithoot  taking  an  oath  not  to  adul- 
terate them  and  giving  1>ond  for  payment  of  all 
costs  arising  from  prosecntions  for  its  viola- 
tion, a  person  selling  liqaor  without  compliance 
with  such  requirements,  as  employ^  of  a  dealer 
who  has  not  compiled  therewith,  is  subject  to 
prosecution. 

Appeal  from  circuit  court  Harrison  county; 
P.  C.  Stepp,  Judge. 

.7.  M.  Brown  was  convicted  of  unlawfully 
selling  Intoxicating  liquors,  and  he  appeals. 
Affirmed. 

3.  O.  Wilson,  for  appellant  W.  D.  Walton, 
for  the  State. 

SMITH,  P.  J.  The  defendant  was  indicted, 
prosecuted,  and  convicted  for  a  violation  of 
section  SS80,  Rev.  St  1880.    It  appears  from 


the  evidence  Introduced  at  the  trial  that  one 
Wilson  Llerly  was  the  owner  and  proprietor 
of  a  small  store,  In  which  were  kept  for  sale 
groceries,  hardware,  and  whisky,  and  that 
the  defendant  was  employed  by  said  Llerly 
as  clerk  therein,  and  had  the  sole  charge  of 
the  business  carried  on  at  said  store..  It  fur- 
ther appears  that  the  defendant  made  the 
sale  of  alcoholic  liquors  mentioned  la  the  In- 
dictment and  that  neither  he  nor  his  em- 
ployer, Llerly,  had  taken  the  oath  or  given  the 
bond  required  by  said  section  3880,  Rev.  St 
1888.  The  defendant  endeavored  to  escape 
liability  by  showing  that  In  making  the  sale 
he  acted  as  the  clerk  or  agent  of  the  said 
Llerly,  but  made  no  effort  to  show  that  the 
said  Llerly  had  complied  with  the  require- 
ments of  the  statute  Just  referred  to.  It  was 
shown  that  neither  be  nor  his  said  employer 
had  complied  with  the  requirements  of  said 
statute. 

It  is  well  settied  in  this  state  that,  where 
one  makes  a  sale  in  the  capacity  of  agent  or 
employs  of  another,  be  must  show  that  ills 
principal  had  complied  with  the  law;  for  oth- 
erwise he  is  liable,  whether  or  not  he  Is 
the  agent  or  employ^  of  the  other.  State  v. 
O'Connor,  65  Mo.  App.  324;  State  v.  Keith, 
46  Mo.  App.  525;   Hays  v.  State,  13  Mo.  246. 

No  prejudicial  eiTor  Is  perceived  in  the  ac- 
tion of  the  court  In  the  giving  or  refusing  in- 
structions. 

The  defendant  was  rigbtiy  convicted,  and 
the  Judgment  will  therefore  be  affirmed.  All 
concur. 


STATB  ex  rel.  BUSH  t.  LUSK  et  aL 

(Court  of  Appeals  of  Kausas  City,  Mo.    April 
7,  1902.) 

MANDAMUS— APPEAL— FINDINGS-ABSENCE    OF 
EXCEPTIONS— REVIEW. 

Rev:  St  S  685,  enacts  that  on  trial  of  a 
qnestion  of  fact  to  the  court  the  court  need  not 
state  its  finding  specially  unless  a  party  re- 
quest It  with  a  view  to  excepting  to  the  deci- 
sion of  the  court  on  the  questions  of  law  or 
equity  arising  in  the  case.  Held,  that  wliere, 
in  mandamus,  the  court  made  a  special  fiiiding, 
and  on  appeal  no  exceptions  were  taken  and 
no  bill  of  exceptions  made,  but  relator  merely 
copied  the  finding,  it  being  no  part  of  the  rec- 
ord, it  could  not  be  reviewed. 

Appeal  from  circuit  court  Cooper  connty; 
James  B.  Hazell,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
Anthony  Bush,  to  compel  William  Lusk  and 
others,  constituting  the  board  of  directors  of 
school  district  No.  6,  townships  45  and  46, 
range  18,  Cooper  county,  to  recognize  certain 
territory  as  part  of  the  district  and  to  Include 
the  names  of  certain  colored  children  in  their 
school  enumeration  for  the  scholastic  year  of 
1901-1802,  and  to  establish  and  maintain  a 
colored  school  In  said  district  for  said  scholas- 
tic year.  From  a  Judgment  for  defendants, 
relator  appeals.    Affirmed. 

W.  O.  &  Q.  T.  Pendleton,  fw  appellant 
0.  D.  Corum,  for  respondents. 
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BROADDUS,  J.  ThJs  Is  a  proceeding  by 
mandamus  against  the  defendants,  eomprla- 
lug  the  board  of  directors  of  school  district 
Mo.  6,  tnwnships  45  aJid  40,  range  18,  Cooper 
county,  to  compel  them  to  recognize  certain 
territory  as  part  of  said  district,  and  to  in- 
dude  the  names  of  certain  colored  children 
In  their  school  enumeration  for  the  scholastic 
year  of  1001-1902,  and  to  establish  and  main- 
tain a  colored  school  in  said  district  for  said 
scholastic  year.  On  the  28th  of  October,  1901, 
relator  filed  his  petition  asking  for  a  writ 
of  mandamus,  on  which  day  the  court  Issued 
an  alternative  writ  in  the  usual  form,  to 
which  the  respondents,  on  the  4th  day  of 
November  fcdlowing,  made  return,  putting  in 
issue  all  the  allegations  of  the  writ  except 
the  admission  that  they  constitated  the  board 
of  directors  for  said  school  district  At  the 
term  of  court  then  pending  the  court  heard 
the  case,  and  made  a  special  finding,  render^ 
Ing  judgment  thereon,  from  which  the  re- 
lator appealed.  No  exceptions  were  taken  by 
relator  to  the  action  of  the  court,  and  no  bill 
of  exception  made  out  and  signed  by  the 
judge  was  ever  filed.  The  relator  has  copied 
the  special  finding  of  facts,  and  is  proceed- 
ing upon  the  assumption  that  it  is  a  part  of 
the  record  proper  In  the  case.  We  know  of 
no  law  that  makes  the  special  finding  of  the 
facts  of  a  case  a  part  of  the  record  proper. 
The  only  way  to  get  it  into  the  record  Is  to 
except  to  the  finding,  and  include  both  the 
finding  and  the  exceptions  In  a  bill  in  the 
usual  way.  Section  695,  Rev.  St  1899,  was 
devised  for  the  very  purpose  of  giving  a  party 
to  the  suit  the  benefit  of  excepting  to  the 
declsicm  of  the  court  upon  facts  there  found 
to  exist  We  are  therefore  not  authorized  to 
review  the  finding  of  the  court  upon  the  facts, 
and  cannot  predicate  any  opinion  upon  that 
part  of  the  case. 

As  we  find  no  errw  In  the  recwd  proper, 
the  cause  la  affirmed.    All  concur. 


MILLKR-ARTHUR  DRUG  00.  ▼.  CURTIS 
et  al. 

<Conrt  of  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

CHATTEL  MORTGAOBS— RECORDING— FRAUDC- 
LENT  CONVEYANCE  — APPEAL,  — REVIEW  OP 
KVIDENCEi— MOTION  IN  ARREST  —  JUSTICE'S 
COURT-JURISDICTION  OF  PERSONS— WAIV- 
ER. 

1.  The  failure  to  record  a  chattel  mortgage 
is  not  a  fraud  upon  creditors,  in  the  absence 
of  an  agreement  that  the  mortgage  was  not 
to  be  recorded,  or  in  the  absence  of  evidence 
that  before  it  was  recorded  creditors  were  in- 
duced to  extend  credit  to  the  mortgagor  on 
the  faith  that  bis  property  was  free  from  In- 
cumbrance. 

2.  The  mere  fact  that  an  appellant  did  not 
file  a  motion  in  arrest  of  judgment  will  not 
prevMit  the  court,  on  appeal,  from  reviewing 
the  evidence. 

3.  Where  all  the  parties  to  an  attachment 
suit  in  justice's  -court,  the  subject-matter  of 
which  was  within  the  jurisdiction  of  the  jus- 
tice, submitted  to  the  jurisdiction,  by  appear- 


ing and  having  a  trial,  the  question  of  juris- 
diction as  to  their  persons  was  waived,  and 
the  failure  of  the  justice's  record  to  show  ju- 
risdiction, within  Rev.  St.  1889,  I  3840,  pro- 
viding that  attachment  suits  shall  be  brought 
before  a  justice  in  the  township  where  th« 
property  may  be  found,  or  where  defendant  re- 
sides, or  in  any  adjoining  township,  was  im- 
material. 

Appeal  from  circuit  court  Sullivan  county: 
Jno.  P.  Butler,  Judge. 

Action  by  the  Miller- Arthur  Drug  Company 
against  Curtis  &  Curtis,  in  which  John  A. 
Humphreys  and  others  interpleaded.  From 
a  judgment  for  the  plaintiS,  the  Interpleaders 
appeal.     Reversed. 

Wilson  &  Glapp  and  Harber  ft  Knight  for 
appellants.  Wajttenbarger  ft  Bingham,  for  re- 
spondent 

BROADDUS,  J.  This  controversy  arose 
over  a  stock  of  drugs  sold  by  the  interplead- 
ers (appellants)  to  the  defendants,  Curtis  & 
Curtis,  at  Himiphreys,  Mo.,  on  the  11th  day 
of  November,  1899,  at  which  said  time  the 
defendants  executed  to  the  Interpleaders  a 
chattel  mortgage  to  secure  said  Interpleaders 
for  the  sum  of  $400,  for  that  part  of  the 
purchase  price  unpaid.  Under  this  mortgage 
the  defendants  got  possession  of  the  goods, 
which  they  retained  until  the  29th  day  of 
May,  next  following,  at  which  time  Inter- 
pleaders again  took  possession  of  them.  On 
June  7,  1900,  the  plaintiff  company  com- 
menced suit  by  attachment  against  defend- 
ants for  a  claim  against  them  for  goods  also 
sold  and  delivered,  and  the  drugs  in  con- 
troversy were  seised  by  the  constable  by 
virtue  of  a  writ  of  attachment  issued  In  said 
cause;  bat  the  Interpleaders  gave  bond  for 
their  retention,  and  have  since  disposed  of 
them  by  sale.  The  plaintiff  was  also  the 
assignee  of  a  claim  of  Hie  Maple  City  Cigar 
Company  for  goods  also  sold  to  the  defend- 
ants. The  two  claims  aggregated  the  sum  of 
$245.67.  The  Interpleaders'  mortgage  was  not 
filed  until  April  6,  1900,  and  recorded  June 
11th  following.  No  cause  is  given  for  failure 
to  record  the  mortgage  at  an  earllo:  date, 
and  in  that  respect  the  record  Is  sUent 
Plalntltrs  acconnt  for  goods  sold  and  deliv- 
ered, which  is  copied  Into  the  record,  shows 
that  It  was  made  out  June  5  and  11,  1900; 
and  each  Item  thereof  has  the  date  of  the 
month  when  sold,  but  the  year  Is  not  given 
In  any  Instance.  And  the  assigned  acconnt 
of  the  Maple  City  Cigar  Company  Is  dated, 
also,  June  5,  1900,  bat  no  year  is  given  in 
which  the  articles  Indaded  were  sold;  and 
we  find  no  evidence  in  the  record  supplying 
the  omissions  noted. '  Consequently  we  are 
left  in  the  dark  as  to  a  question  of  fact  that 
might  have  a  material  bearing  on  the  law 
to  be  applied  to  the  case.  The  finding  and 
judgment  of  the  court  sitting  as  a  jury,  was 
against  the  interpleaders,  and  they  have  ap- 
pealed. 

It  Is,  we  think,  the  settled  law  of  this 
state  that  a  failure  to  record  a  chattel  mort- 
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gage  does  not  make  It  fraudulent  as  to  cred- 
itors, vrnleas  before  It  is  recorded,  or  before 
tbe  mortgagee  takes  possession  thereunder, 
third  persons  are  induced  to  give  credit  to 
the  mortgagor,  believing  his  property  to  be 
free  from  Incumbrance.  Barton  v.  Sitllngton, 
128  Mo.  164,  30  S.  W.  514;  WUllams  v.  Kirk, 
68  Mo.  App.  462.  The  foregoing  rule  applies 
to  the  facta  of  this  case.  •There  was  no  evi- 
dence that  the  plaintiff,  after  the  date  of  the 
mortgage  and  surrender  of  possession  of  the 
goods  to  the  defendants  and  the  date  of  its 
recording,  was  Induced  to  give  credit  to  them 
In  the  belief  that  their  property  was  unin- 
cumbered. But  as  a  matter  of  fact  It  was 
not  shown  when  the  credit  was  given.  There- 
fore there  are  no  presumptions  as  to  the  In- 
Talidlty  of  the  mortgage  as  against  creditors. 
The  respondent's  contention  is  based  on  the 
erroneous  assumption  that  the  goods  of  plain- 
tiff were  sold  to  the  defendants  after  the 
execution,  and  before  the  mortgage  was  re- 
corded, or  filed  for  record,  which  Is  its  equlva- 
loit,  and  for  that  reason  has  no  force  what- 
ever. As  there  was  no  agreement  between 
Interpleaders  and  defendants  that  the  mort- 
gage was  not  to  be  recorded,  and  no  evident, 
that  credit  was  given  on  the  faith  that  de- 
fendants were  the  owners  of  the  goods  on 
Incumbered,  the  case  falls  within  the  rule 
announced  In  Wall  v.  Beedy,  161  Mo.  625, 
€1  S.  W.  864,  which  is  distinguished  from 
that  of  Bank  v.  Doran,  109  Mo.  4C,  18  S. 
W.  886,  where  there  was  a  distinct  agree- 
ment that  the  deeds  of  trust  giving  a  prefer- 
ence should  be  withheld  from  the  record,  so 
that  the  grantors'  credit  might  not  be  im- 
paired by  reason  of  said  deeds;  and  It  Is  also 
distinguished  from  that  of  Williams  v.  Kirk, 
68  Mo.  App.  467,  and  Dry  Goods  Co.  v. 
Brown,  73  Mo.  App.  245.  In  the  first  of  these 
cases  the  mortgagee  purposely  withheld  his 
mortgage  from  record,  and  allowed  the  mort- 
gagor to  retain  possession  of  the  goods  mort- 
gaged until  the  day  before  the  attachment 
was  levied  by  the  creditor;  the  interim  be- 
ing about  nine  months,  during  which  time 
the  credit  was  given  without  knowledge  up- 
on the  part  of  the  creditor  tiiat  the  goods 
were  incumbered  by  the  mortgage.  The 
court  held  the  mortgage,  as  against  snch  cred- 
itor, to  be  Invalid.  In  the  latter-cited  case 
the  mortgage  provided  that  the  mortgagor 
should  remain  In  possession  and  sell  the 
goods.  The  mortgage  was  hdd  void  as  to 
creditors.  This  is  settled  law.  We  are  cited 
to  many  cases  by  respondoit  to  uphold  the 
Judgment  of  the  trial  court,  but,  as  none  of 
them  have  any  application  to  the  facts  of 
the  case.  It  la  not  necessary  that  they  be 
noticed. 

Respondent  contends  that  this  court  cannot 
review  the  finding  of  the  lower  court,  be- 
cause no  motion  In  arrest  waa  filed  by  the 
aKtellanta.  The  respondeat  has  fallen  Into 
error  In  this  respect  Unless  a  motion  for 
new  trial  Is  filed,  and  exceptions  taken  to 
the  action  of  the  court  In  overruling  the  same, 


the  court  cannot  review  on  appeal  aaythlng 
but  the  record  isvper.  The  purpose  of  a  mo- 
tion In  arrest  Is  not  to  enable  the  conrt  to 
review  the  action  of  the  court  upon  the  trial, 
but  to  test  the  sufficiency  of  the  record  to 
support  the  Judgment. 

The  appellants  contend  that  the  Justice  who 
tried  this  case  had  no  Jurisdiction,  because 
It  nowhere  appears  that  Uie  property  attached 
was  situated  In  his  township,  or  In  an  ad- 
joining township,  as  provided  by  section  3840, 
Rev.  St.  1899.  Said  section  Is  as  follows: 
"Every  action  by  attachment  shall  be  brought 
before  a  Justice  of  the  township  wherein  the 
property,  credits  or  efTects  of  the  defendants, 
OT  either  of  them,  may  be  found,  or  in  any 
adjoining  township  thereto,  or  In  the  town- 
ship wherein  the  defendant  resides,  or  in  any 
adjoining  township."  It  will  be  seen  that, 
in  order  to  give  Jurisdiction,  the  action  must 
be  brought  In  the  township  wherein  the  prop- 
erty is  situated,  or  in  the  township  In  which 
defendant  resides,  or  In  an  adjoining  town- 
ship. Jurisdiction  is  to  be  obtained  in  two 
ways:  If  Jurisdiction  is  to  be  obtained  on 
the  gnmnd  alone  that  the  property  attached 
Is  In  the  township  wherein  the  action  is  be- 
gun, tnait  fac*;  must  appear,  or  the  court  has 
no  JurlsdlcttotL  But  Jurisdlctioh  may  be  ob- 
tained in  thy.  other  mode  provided  for  by 
said  gecUon,  by  bringing  t^e  action  in  the 
township  where  the  defendant  resides,  or  In 
an  adjoining  township,  irrespective  of  the 
locns  of  the  property  attached,  provided  it  be 
located  In  the  county.  In  this  case  it  does 
not  appear  In  what  township  the  property 
was  located,  and,  VC  nothing  further  was 
shown,  neither  the  Justice's  coiurt  nor  this 
court  would  have  any  Jurisdiction.  Neither 
does  It  appear  that  the  defendants,  or  either 
of  them,  resided  m  the  township  where  the 
suit  was  Instituted,  nor  In  an  adjoining  town- 
ship. But  it  does  appear  that  on  June  20, 
1000,  when  the  case  came  on  for  hearing  be- 
fore the  Justice,  J.  W.  Clapp  appeared  for 
defendants;  and  the  cause  was  continued,  on 
the  motion  of  the  Interpleaders,  to  the  29th 
of  June,  on  which  day  there  was  a  mistrial, 
and  the  cause  was  set  down  for  hearing  again 
on  the  ISth  of  July,  at  which  time  it  was 
tried  on  the  Interplea,  and  verdict  rendered 
for  the  interpleaders,  from  which  plaintiff 
appealed.  Thus  all  parties  appeared  and 
waived  all  question  of  JurlsdIctlMi  over  their 
persons,  which  waiver,  in  effect,  gave  Juris- 
diction, also,  over  the  subject-matter  In  suit 
as  well.  A  party  subjects  himself  to  the 
Jurisdiction  of  the  court  when  he  appears 
without  objection.  See  Trimble  v.  Elklns.  88 
Mo.  App.  Rep'r,  229.  The  question  raised 
here  Is  not  a  question  of  Jurisdiction  as  to 
the  subject-matter  in  suit  and  therefore  can- 
not be  Invoked  in  this  court  tor  the  first 
time. 

As  the  finding  of  the  trial  court  was  for 
the  wrong  party,  under  the  law  and  evidonce, 
the  cause  Is  reversed  and  remanded.  Ah 
concur. 
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BRAM  et  •!.  r.  MILLER. 

<Coiirt  of  Appeals  of  Kansas  City,  Mo.    April 

T,  1902.) 

APPEAI,— MOTION  FOR  NEW  TRIAL— FILING— 
TIME— RECORD— RXVIEW  OF  EXCEPTIONS. 
Unless  th«  abstract  of  the  record  entries 
shows  on  appeal  that  the  motion  for  a  new 
trial  was  filed  within  the  statutorr  time  nc 
matter  of  exception  can  be  reviewed,  but  onl; 
such  errors  as  are  apparent  on  the  record  prop- 
er, though  the  bill  of  exceptions  recites  proper 
iiling  of  the  motion. 

Appeal  from  circuit  court,  Worth  county; 
P.  O.  Stepp,  Judge. 

Action  by  O.  F.  Bram  and  another  against 
EUJah  Miller.  From  a  Judgment  for  plaiu- 
tiffs,  defendant  appeals.    Affirmed. 

Kelso  &  Kelso  and  Lingenfelter  &  Hudson, 
for  appellant.  J.  Y.  Lingenfelter,  tor  re- 
'Spoadeats. 

PER  CURIAM.  This  is  an  action  which 
was  brought  before  a  Justice  of  the  peace  on 
an  account  to  recover  $12.43,  same  being  the 
price  of  a  suit  of  clothes  and  two  or  three 
other  smaller  articles  furnished  to  the  de< 
fendant's  minor  son  by  the  plaintiffs,  who 
were  merchants.  The  plaintiffs  had  Judg- 
ment in  the  circuit  court  and  the  defendant 
appealed. 

It  appears  from  the  recitals  of  the  bill  of 
exceptions,  which  Is  copied  Into  the  abstract,, 
that  the  motion  for  a  new  trial  was  filed 
within  four  i&ya  after  the  return  of  the  ver- 
dict, and  overruled,  but  the  abstract  of  the 
record  entries  In  the  case  utterly  fails  to  show 
that  fact.  It  is  now  the  well-settled  rule  of 
Appellate  practice  In  this  state  that,  unless 
the  record  affirmatively  shows  that  the  mo- 
tion was  filed  within  the  time  required  by 
tbe  statute,  no  matter  of  exception  can  be  re- 
viewed, but  only  such  errors  as  are  apparent 
on  the  face  of  the  record  proper.  Hill  v. 
-Coombs  (decided  by  ns  at  last  October  term, 
and  not  yet  reported);  City  of  St  I.K>ui8  v. 
Boyce,  130  Mo.  627,  31  S.  W.  594;  Danfortb 
V.  Railway  Co.,  128  Mo.  198,  27  S.  W.  716; 
.Taclison  v.  Ferguson,  76  Mo.  App.  270.  The 
motion  for  the  nevr  trial  was  not  a  matter 
excepted  to,  and  had  no  rightful  place  In  the 
bill  of  exceptions.  It  waa  a  part  of  the  pro- 
ceedings of  the  court  in  the  case,  and  prop- 
erly manifested  by  tbe  record  thereof,  and 
properly  citified  to  by  the  court  In  the  tran- 
script of  the  record.  Tbe  record  entry,  show- 
ing the  filing  of  the  motion  for  a  new  trial. 
Is  as  much  a  part  of  the  record  proper  as  a 
record  entry  showing  the  filing  of  the  bill  of 
exceptions;  and  since  the  latter  cannot  be 
manifested  except  by  the  record  proper,  and 
not  by  the  recitals  in  the  bill  of  exceptions, 
neither  can  the  former.  And  since  the  filing 
of  the  motion  can  hare  no  place  in  the  bill 
of  exceptions.  It  follows  that  it  must  be 
shown  In  the  abstract  of  the  record  entries; 
And  its  absence  there  is  fatal  to  the  assign- 
ment of  errors,  except  as  to  such  as  are  ap- 
parent on  the  face  of  tbe  record  proper.    Hill 


V.  Coombs,  supra;  Crossland  v.  Admire,  149 
Mo.  650,  51  S.  W.  463;  Lawsou  v.  Mills,  150 
Mo.  428,  61  8.  W,  678;  Warehouse  Co.  v. 
Olasner,  150  Mo.  426,  52  S.  W.  237;  Bates 
T.  Realty  Co.,  88  Mo.  App.  550. 

As  the  abstract  of  the  fecord  In  the  pres- 
ent case  does  not  show  that  the  motion  for 
the  new  trial  was  filed  or  overruled,  no  error 
Is  presented  by  the  bill  of  exceptions  of  whlcli 
we  can  take  notice.  And,'  there  appearing 
no  error  on  the  face  of  the  record  proper,  the 
Judgment  of  the  circuit  court  will  be  affirmed. 


WILLIAM   DESRING  &  CO.  v.  HAKNAU. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

APPEAL— PEREMPTORY     INSTRUCTION— AB- 
SENCE  OF  EVIDENCE— PRESUMPTION. 

The  giving  of  a  peremptory  instruction  for 
plaintiff  will  Be  presumed  on  appeal  to  have 
been  proper,  wlien  appellant  does  not  bring  up 
the  entire  evidence. 

Appeal  from  circuit  court  Putnam  county: 
Nat  M.   Shelton,   Judge. 

Action  by  William  Deering  &  Co.  against 
Edgar  J.  Hannah.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Jno.  O.  McKlnley  and  Wattenbarger  & 
Bingham,  for  appellant  N.  A.  FTanltiln  and 
Ohilders  Bros.,  for  respondent 


ELLISON,  J.  This  Is  an  action  on  a  guar- 
anty executed  by  defendant  to  plaintiff.  The 
Judgment  In  the  circuit  court  was  rendered 
for  plaintiff.  The  case  was  determined  by 
the  trial  court  on  a  peremptory  histrucUon 
to  find  for  the  plaintiff.  In  such  ■  state  of 
case  it  has  been  time  and  again  ruled  by  this 
court  that  the  appealing  party  must  set  out 
the  entire  evidence,  so  that  it  may  be  seen 
whether  the  ruling  made  was  Justified  tha«- 
by.  Christopher  v.  White,  42  Mo.  App.  429; 
DlstiUlng  Co.  V.  Locic,  69  Mo.  App.  637;  Ep- 
stein V.  Clothing  Co.,  67  Mo.  App.  221;  Ck>s- 
tello  V.  Feeler,  80  Mo.  App.  107;  Jackson 
v.  Railway  Co.,  86  Mo.  App.  443.  In  this 
case  there  is  no  pretense  of  such  thing.  There 
were  a  number  of  exhibits  of  notes,  settle- 
ments, and  contracts  between  the  parties  in- 
troduced in  evidence  at  the  trial.  Depositions 
of  witnesses  were  read,  in  which  refermce 
is  had  to  many  exhibits  filed  therewith,  con- 
sisting of  documents  and  letters.  None  of 
these  exhibits  have  been  presented  before 
this  court  in  the  abstract  on  file.  Portions 
of  depositions  have  been  omitted.  If  this 
practice  should  be  allowed,  it  would  permit 
a  litigant  to  mnke  a  case  for  himself  by  omit- 
ting from  his  abstract  evidence  which  might 
have  been  considered  vital  if  put  before  the 
court  When  all  tbe  evidence  Is  not  presoit- 
ed  to  us,  we  must  assume  that  the  trial  court 
acted  correctiy,  as  that  portion  omitted  might 
be  of  controlling  forc&  McCMllough  v.  De- 
witt  163  Mo.  300,  63  S.   W.  694;    Ooherty 
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T.  Noble,  138  Mo.  25.  39  S.  W.  458;    Tobacco 
Co.  V.  Walker,  123  Mo.  662,  27  S.  W.  639. 

With  the  concurrence  of  the  other  Judges, 
-tbe  judgment  is  alfinued. 


BRECKENRIDGE  t.  WHITE  et  al. 

^Court  of  Appeals  of  Kansas  City,  Mo.    April 

7,  1902.) 

TRIAlr-INSTRUCTIONS  —  IQNORINO  BVIDBNCB 
NOT  RESPONSIVE  TO  ISSUES— INSURANCE  OF 
MORTQAQBD  PROPBRTY-MORTOAQBE'S  FAIL- 
URE TO  COLLECT— RBMBOY  OF  MORTOAOOR. 

1.  Where  an  action  on  a  note  secured  by 
mortgage  is  defended  solely  ou  the  ground  that 
plaintiff  negligently  failed  to  prove  a  loss  by 
fire  of  the  mortgaged  property,  the  insurance 
on  ti-hich  was  made  payable' to  him  as  mort- 
gagee, and  all  the  e^-idcnce  tended  to  show  that 
plaintiff  made  due  proof,  there  was  no  error  in 
a  peremptory  iustruction  in  his  favor,  notwith- 
standing evidence  admitted  on  an  issue  not 
raised  by  the  pleading,  as  to  vrhether  plaintiff 
exercised  due  diligence  in  collecting  the  insur- 
ance, was  conflicting. 

2.  Where  the  duty  of  collecting  insurance 
payable  to  a  mortgagee  devolves  as  well  on  the 
owner  of  the  insured  property  as  on  the  mort- 
.gagee,  the  owner,  when  sued  on  the  mortgage 
note,  cannot  plead  the  mortgagee's  failure  to 
collect  the  insurance  as  a  set-off  and  counter- 
claim. 

Appeal  from  circuit  court,  Lafayette  coun- 
ty;  Samuel  Davis,  Judge. 

Action  by  John  Breckenridge  against  S.  J. 
White  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

John  S.  Blackwell  &  Son,  for  appellants. 
M.  C.  Sbewalter  and  Wm.  AuU,  for  respond- 
ent. 

BROADDUS.  J.  The  plaintiff  brought 
this  action  to  recover  the  principal  and  in- 
terest of  a  note  executed  by  the  defendants 
and  payable  to  him  for  the  sum  of  $675, 
dated  April  19,  1898,  and  due  in  12  months 
after  date.  The  answer  admits  the  execu- 
tion of  the  note,  but  sets  up  In  defense  the 
following  facts,  viz.:  That  the  defendants 
bad  assigned  to  the  plaintiff  a  certain  policy 
of  Insurance  Issued  to  the  defendants  by  the 
Town  Mutual  Insurance  Company  of  Excel- 
sior Springs,  Mo.,  for  $800,  Indemnifying 
"cm  tor  loss  by  fire  on  their  mill  at  Waver- 
ly.  Ma;  that  the  loss.  If  any,  was  made  pay- 
able to  the  plaintiff,  as  mortgagee,  who  held 
a  mortgage  from  defendants  to  secure  the 
payment  of  the  note  In  suit;  that  on  De- 
cember 29,  1898,  said  mill  was  destroyed  by 
fire:  that  plaintiff  negligently  failed  and  re- 
fused to  make  proof  of  loss,  and  converted 
the  policy  to  bis  own  use,  thereby  preventing 
defendants  from  making  such  proof  of  loss; 
and  that  by  reason  of  said  negligence  of 
plaintiff,  and  said  conversion  of  said  policy, 
defendants  were  damaged  $800,  which  they 
plead  as  a  set-off  and  counterclaim  against 
plaintiff's  demand.  The  plaintiff's  reply  put 
in  Issue  the  allegations  of  the  defendants' 
Answer.  The  evidence  was  undisputed  that 
there  was  a  fire  which  destroyed  the  defend- 


ants' mill,  upon  which  the  plaintiff  held  a 
mortgage  to  secure  the  payment  of  said  note; 
that  Breckenridge,  through  defendant  White, 
duly  made  proof  of  loss,  which  was  filed  with 
the  said  Insurance  company  at  Its  place  of 
business  at  ESzcelsior  Springs,  Mo.;  and  that 
some  time  In  April,  1889,  the  said  company 
made  an  assignment.  The  defendants  offer- 
ed evidence  tending  to  prove  that,  if  the 
plaintiff  bad  pressed  the  claim  for  said  loss, 
all,  or  a  greater  part  thereof,  would  have 
been  paid.  On  the  other  hand,  the  evidence 
of  the  plaintiff  was  to  the  effect  that  the 
Insurance  company  was  wholly  insolvent 

The  court  gave  several  instructions, 
amongst  which  was  one  that  the  Jury  would 
find  for  the  plaintiff  for  the  amount  of  the 
note  and  Interest  The  defendants  contend 
that  the  giving  of  said  Instruction  was  er- 
ror, for  the  reason  that  there  was  evidence 
tending  to  show  that  the  plaintiff,  by  the 
exercise  of  diligence,  could  have  collected  a 
part  of  said  Insurance.  And  we  are  cited  to 
many  authorities  to  sustain  the  proposition 
that  where  the  evidence  is  conflicting  it  is 
error  for  the  trial  court  to  give  a  peremptory 
instruction  upon  the  issue.  The  soundness 
of  this  position  cannot  be  controverted,  for 
the  law,  as  a  general  proposition,  is  well  set- 
tled In  this  state.  Bnt  It  seems  to  us  that 
tlue  application  of  the  rule  Is  not  proper  In 
this  case,  for  the  reason  that  there  was  no 
Issue  made  by  the  pleadings  that  the  plain- 
tiff had  negligently  failed  or  refused  to  col- 
lect the  policy,  but  that  he  had  niagllgently 
failed  to  prove  the  loss  by  fire.  It  is  true 
that  both  parties  had  Introduced  evidence 
upon  the  question  not  put  In  Issue  by  the 
pleadings,  but  It  seems  that  notwithstanding 
such  evidence  the  plaintiff  sought  to  hold  the 
defendants  to  the  real  issue  by  asking  and 
obtaining  said  peremptory  Instruction.  And 
we  must  presume  that  the  court,  by  the  giv- 
ing of  said  Instruction,  Intended  to  confine 
the  parties  to  the  real  Issue  so  made  by  the 
pleadings.  It  would  set  a  bad  example  for 
this  court  to  reverse  the  action  of  a  trial 
court  in  giving  instructions  ignoring  evidence 
not  I'esponsive  to  the  Issues,  for  as  a  rule  no 
such  evidence  should  be  offered  and  admit- 
ted. As  all  the  evidence  tended  to  show 
that  the  plaintiff  timely  and  duly  made  proof 
of  loss,  and  filed  it  with  the  Insurance  com- 
pany, there  were  no  controvertible  facts  aris- 
ing on  the  pleadings;  therefore  the  giving 
of  said  Instruction  was  justifiable. 

The  respondent  Insists,  further,  that  the 
Judgment  should  be  affirmed,  ou  the  ground 
that  under  the  law  the  defendants  had  the 
same  right  to  prosecute  the  collection  of  the 
claim  for  Insurance  as  the  plaintiff  had,  and 
that  such  being  the  case,  the  plaintiff  is  not 
chargeable  with  negligence  when  it  Is  shown 
that  if  there  was  any  sucb  negligence  that 
of  the  defendants  was  equal  to  that  of  the 
plaintiff.  It  is  a  rule  of  reason  and  right,  as 
well  as  law,  that,  where  the  same  duty  rests 
equally  upon  two  persons  to  do  or  not  to  do 
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a  parttcnlar  thing,  one  of  the  parties  cannot 
hare  a  remedy  against  tiie  other  (or  failure 
to  do  or  not  to  do  the  particular  thing,  for 
the  reason  that  he,  himself,  ought  to  have 
acted  or  refrained  from  acting,  as  the  case 
might  be.  In  Anthony  v.  Insurance  Co.,  48 
Mo.  App.  65,  it  was  held  that,  in  an  tosur- 
ance  policy  which  was  made  to  A.  and  pay- 
able to  S.,  the  mortgagee,  A.  was  a  trustee 
of  the  express  trust,  and  S.  the  beneficiary 
thereof,  and  that  either  or  both  could  main- 
tain an  action  on  the  i>olicy,  and  a  recovery 
by  either  would  bar  any  further  action. 
And  a  similar  principle  was  applied  In  Rog- 
ers T.  Gosnell,  61  Mo.  466.  It  follows,  there- 
fore, that  the  defendants  were  not  In  a  posi- 
tion to  charge  the  plaintiff  with  negligence 
for  failure  to  do  an  act  which  under  the  law 
it  was  as  much  their  duty  to  do  as  it  was 
that  of  the  plaintiff. 

It  seems  to  us  that  under  no  sound  theory 
of  the  case  can  the  action  of  the  lower  court 
be  successfully  assailed. 

Cause  affirmed.    All  concur. 


JONES  ▼.  HABBERMA^. 

(Oourt  of  Apiieals  of  Kansas  CTity,  Uo.    April 

7,  1902.) 

ANIMALS  RUNNING  AT  lAROB— TRESPASS  ON 

CROPS— ADJOINING   OWNERS— COMMON- 

I<AW  RIGHTS— APPEAL. 

1.  Where  adjoming  fields  of  different  pro- 
prietors are  under  a  common  outside  indosure 
with  uo  division  fence,  a  iwoprietor  detaining 
cattle  of  another  for  trespass  on  his  premises, 
under  Rev.  St  1899,  c.  68,  art  2,  making  it 
unlawful  to  permit  cattle  to  run  at  large  out- 
side the  indosure  of  the  owner,  cannot  show, 
in  replevin  for  the  cattle,  that  uo  partition 
fence  had  been  erected  pursuant  to  a  certain 
agreement,  since  such  proprietor,  basing  his 
right  to  possession  on  such  statute,  which  ^p- 
plies  only  to  outside  fences,  could  not  assert 
the  commou-Iaw  right  to  damages  for  the  tres- 
pass. 

2.  A  party  must  abide  by  the  case  made  in 
the  trial  court,  and  cannot  assert  on  appeal 
a  theory  different  from  that  presented  to  the 
trial  court  for  decision. 

Appeal  (Mm  drcult  court,  Saline  county; 
Saml.  Davis,  Judge. 

Action  by  A.  O.  Jones  against  Ferdinand 
Habberman.  There  was  a  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Robert  M.  Reynolds,  for  appellant  Star- 
vey  &  Qower,  for  respondent 

ELLISON,  J.  This  Is  an  action  of  replevin 
wherein  plaintiff  seeks  to  recover  Judgment 
for  the  possession  of  six  head  of  cows.  The 
trial  court,  at  the  close  of  testimony  for  both 
parties,  gave  e  peremptory  instruction  direct- 
ing a  verdict  for  plaintiff,  which  was  there- 
upon rendered  with  nominal  damages. 

The  evidence  discloses,  partly  in  direct 
terms  and  partly  by  necessary  inference,  that 
plaintiff  and  defendant  occupy  adjoining  fields 
under  a  common  outside  indosure,  the  plain- 
tltTs  field  being  in  pasture  and  the  defend- 
ant's In  com;   that  plaintiCTs  cows  were  in 


his  pasture,  and  went  from  there  over  Into 
defendant's  field  and  destroyed  some  of  the 
com  there  standing,  whereupon  defendant 
put  them  In  bis  bam  and  detained  them  un- 
der the  stock  law  (chapter  69,  art  2,  Rev.  St 
1899),  that  law  having  been  adopted  in  SaUne 
county.  He  began  proceedings  under  said 
law  to  have  his  damages  assessed.  The  evi- 
dence for  plaintiff  further  showed  that  some 
years  previous  there  had  been  erected  by 
defendant  and  plaintifTs  landlord  a  partition 
fence  between  their  fields,  and  the  portion 
each  was  to  keep  In  repair  was  set  apart;  but 
the  court  declined  to  allow  defendant  to  show 
that  the  fence  was  never  in  fact  built  Where 
adjoining  fields  of  different  proprietors  are 
under  a  common  outside  indosure,  the  com- 
mon law  applies,  and  each  proprietor  must 
keep  his  cattle  off  of  the  other's  field.  O'RUey 
V.  Diss,  41  Mo.  App.  184;  Jackson  v.  F  niton, 
87  Mo.  App.  Rep'r,  235.  But  If  the  proprie- 
tors of  such  fields  agree  upon  a  division  fence, 
and  the  part  each  shall  maintain,  then  tbe 
parties  may  turn  their  cattle  into  their  re- 
spective fields  without  being  liable  for  tbeir 
going  Into  the  field  of  the  other  unless  they 
get  through  a  defective  portion  of  the  fence 
which  their  owner  was  bound  to  maintain  un- 
der the  agreement  Hopkins  T.  Ott  67  Mo. 
App.  292;  Field  v.  Bogle,  72  Mo.  App.  1S6. 
But  as  defendant's  offer  to  show  that  no  par- 
tition fence  was  built  under  the  agreement 
above  referred  to  was  rejected  by  the  court, 
we  must,  In  view  of  the  peremptory  Instruc- 
tion to  tiie  Jury  to  find  for  plaintiff,  assume 
that  be  could  have  established  tbe  offer  as  a 
fact  In  such  condition  of  the  evidence  the 
case  Is  this:  The  parties  occupied  adjoining 
fields  under  a  common  outside  Indosure  with 
no  division  fence  between.  In  such  case 
plaintiff  was  under  obligation  to  keep  up  his 
cattle  so  that  they  could  not  go  over  Into 
defendant's  field.  He  was  liable  to  defend- 
ant at  common  law  for  damages  caused  by 
their  trespassing  upon  him.  Defendant  could 
sue  for  the  trespass,  or  he  could  distrain  the 
cattle  damage  feasant,  and  hold  them  for  the 
trespass  in  any  manner  permissible  by  tbe 
common  law.  8  Bl.  C!omm.  7,  tS,  211.  But 
defendant  did  not  assert  his  common-law 
light  He  based  his  right  to  the  possession 
under  the  stock-law  statute  aforesaid.  But 
that  statute  applies  to  outside  fences.  It  has 
no  application  to  cattle  escaping  from  one 
field  to  another  which  are  under  a  common 
inclosure.  Jackson  v.  Fulton,  87  Mo.  App. 
Rep'r,  235.  Defendant  must  abide  by  the 
case  made  in  tbe  trial  court,  and  he  cannot 
set  up  a  theory  here  different  from  tbe  one 
presented  for  the  decision  of  the  trial  court 
Hill  V.  Drug  Co.,  140  Mo.  433,  41  S.  W.  909; 
Hall  V.  Goodnight  1S8  Mo.  576,  37  S.  W.  916; 
Stewart  v.  Outhwaite,  141  Mo.  StS2,  44  S. 
W.  326;  State  v.  O'Nell,  161  Mo.  6T,  62  S. 
W.  240;  Seymour  v.  Newman,  77  Mo.  App. 
578;  Pope  v.  Ramsey,  78  Mo.  App.  157.  Tbe 
trial  court's  ruling  was  right  on  tbe  case 
presented  for  decision.    Tbe  cattle  were  con- 
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fessedly  plalntUTs  with  the  general  right  of 
possession  except  as  to  defendant's  special 
common-law  right  of  possession  to  secure 
damages  under  that  law.  This  was  the  only 
defense  which  could  defeat  plaintiffs  general 
property  and  right  of  possession. 

We  have  gone  carefully  over  the  brief  and 
argument  presented  for  defendant,  and  find 
that,  conceding  the  main  propositions  ad- 
vanced, he  yet  cannot  resist  plaintiffs  right 
flowing  from  his  ownership,  except  by  adopt- 
ing a  theory  here— Indeed,  asserting  a  right 
here— not  asserted  at  the  trial.  The  Judgment 
Is  therefore  aflirmed.    All  concur. 


SCHUMACHER 


SHAWHAN. 


(Court  of  Appeals  of  Kansas  City,  Mo.    April 
7.  1902.) 

POLLUTINQ    STRBAM-INJUNCTION-ESTOPPEL 

— APPBAI>-CONFLICTING  EVI- 

DBNCEi— REVIBW. 

1.  Where  the  evideuce  on  which  an  injunc- 
tion was  Ijased  is  conflicting,  the  eTidence  will 
not  be  reviewed  on  am>eBl. 

2.  The  nse  of  a  stream  for  disporing  ct  rci.'- 
nse  of  a  distillery  in  such  a  manner  as  no^ 
to  pollute  the  water  can  glvi  no  right  by  pre- 
scription to  nse  it  so  as  to  pollute  the  water. 

3.  In  a  snlt  to  restrain  defendant  from  pol- 
luting the  water  of  a  stream  by  the  refuse  of 
a  distillery,  it  having  for  a  long  time  been  so 
used  as  not  to  pollute  the  stream,  a  coaten- 
tion  that  plaintiff,  a  riparian  owuer.  was  estop- 
ped to  complain  because  he  had  known  that 
defendant  was  enlarging  his  distillery,  was  of 
no  merit- 
Appeal  from  circuit  court,  Platte  county; 

Alonzo  D.  Burnes,  Judge. 

Suit  by  John  R.  Schumacher  against 
George  H.  Shawhan.  From  a  decree  for 
complainant,  defendant  appeals.     Affirmed. 

Frank  P.  Sebree,  Yeager,  Strotber  &  Tea- 
ser, and  Ardey  Gabbert,  for  appellant  Wil- 
son &  Wilson  and  Geo.  W.  Day,  for  respond- 
ent. 

UROADDtrS,  J.  This  Is  an  injunction 
proceeding  to  restrain  the  defendant  from 
polluting  the  waters  of  a  certain  stream 
thnt  runs  through  the  plaintiffs  land.  The 
defendant  is  the  owner  and  operator  of  a 
distillery  situated  on  said  stream  above  the 
lands  of  the  plaintiff.  The  Judgment  of  the 
trial  court  was  in  favor  of  the  plaintiff, 
and  a  restraining  order  was  issued  from 
which  the  defendant  appealed. 

The  stream  In  question,  after  flowing 
through  defendant's  premises  and  one  or 
two  other  owners  of  land,  reaches  plain- 
tiffs land.  The  stin  bouse  in  question  has 
been  In  operation  on  a  small  scale,  more  or 
less,  for  about  40  years.  At  this  stlU  hoase 
are  distilled,  In  certain  months  of  the  year 
(In  the  winter  and  spring),  whisky  made 
from  grain,  and  brandy  made  from  apples. 
The  plaintiff  claimed  that  the  offal  from  said 
xtlll  house  tbat  was  run  Into  the  stream 
polluted  its  waters  to  such  an  extent  as  to 
render  it  unfit  for  domestic  use  and   for 


drinking  water  for  bis  animals.  This  Is  de- 
nied by  the  defendant  who  pleads  the  right 
to  run  the  refuse  of  bis  still  Into  the  stream 
by  prescription,  and  that  the  plaintiff  by 
his  conduct  is  estopped  from  complaining  of 
the  alleged  pollution  of  said  waters.  There 
was  evidence  on  both  sides  of  the  contro- 
versy,—the  plaintiff  and  his  witnesses  tes- 
tifying In  the  most  unqualified  terms  that 
the  refuse,  particularly  of  the  apples  dis- 
tlUed,  made  the  water  of  the  stream  so  foul 
and  stinking  at  times  that  neither  men  nor 
animals  could  use  it;  on  the  other  band, 
defendant's  evidence  was  equally  as  posi- 
tive that  the  said  refuse  did  not  befoul 
said  water;  on  the  contrary.  It  did  not  make 
it  unpleasant  for  man,  and  that  It  gave  It 
an  appetizing  effect  on  the  beast.  Such  be- 
ing the  character  of  evidence  on  both  sides, 
we  will  not  review  it;  the  Judge  who  tried 
the  case  below  being  much  better  qualified 
to  weigh  the  force  of  the  testimony  than 
we  are,  as  be  bad  all  the  witnesses  before 
him,  and  could  weigh  their  evidence,  and 
give  to  each  that  degree  of  credit  tbat  he 
was  entitled  to. 

For  the  reason  that  the  defendant  and  bis 
grantors  had  been  using  said  stream  for  the 
purpose  of  disposing  of  the  refuse  of  the 
distillery  during  so  many  years,  he  claims 
that  he  has  the  prescriptive  right  to  continue 
to  so  use  it  It  Is  not  denied  tbat  such  a 
risrht  may  be  acquired.  But  it  Is  asserted, 
as  a  matter  of  tect,  that  imtil  within  a  few 
years  last  past  the  right  heretofore  enjoyed 
by  the  owners  of  said  distillery  was  so  exer- 
cised as  not  to  render  the  waters  of  said 
stream  unfit  for  use.  In  July,  1900,  the  de- 
fendant became  the  owner  of  the  distillery 
property,  purchoslng  the  same  from  one 
.Toffee.  The  testimony  Is  to  the  effect  that 
there  was  no  complaint  made,  until  shortly 
before  defendant  so  purchased  of  said  Jof- 
fee,  of  any  bad  effect  upon  the  water  of  the 
stream  b.v  reason  of  Its  use  in  carrying  away 
the  refuse  of  the  distillery,  and  that  its  nse 
during  all  the  previous  years  for  such  pur- 
pose had  not  In  any  material  respect  ren- 
dered the  water  unwholesome  for  use  to 
other  proprietors  owning  servient  lands 
through  which  the  stream  flowed.  And  this 
evidence  stood  uncontradicted.  Such  being 
the  case,  the  defendant  acquired  no  pre- 
scriptive right  to  pollute  the  waters.  The 
rights  enjoyed  for  so  many  years  to  use  the 
stream  for  running  off  the  refuse  of  the 
distillery,  being  of  such  a  nature  as  not  to 
Interfere  with  the  lower  proprietors,  was  not 
a  prescriptive  right,  but  a  property  right  be- 
longing to  the  fee  vested  in  the  owners  of 
the  land.  It  was  a  part  of  the  estate  It- 
self. Every  owner  has  the  right  to  nse  a 
stream  of  water  flowing  through  his  prem- 
ises in  such  a  manner  as  not  to  Interfere 
with  its  use  by  his  neighbors  through 
whose  lands  It  also  flows. 

It  was  shown  by  defendant  by  way  of 
estoppel  tbat  when  he  bought  the  propertr 
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In  July,  1900,  he  proceeded  to  make  exten- 
sive and  eoBtly  Improvements  for  the  pur- 
pose of  facilitating  the  business  of  dlstlll- 
lug,  and  that  the  plaintiff  had  full  knowl- 
edge tbf*'  he  was  making  such  improve- 
ments, and  of  their  purpose,  all  of  which 
was  done  without  plaintiff's  protest  or  no- 
tice that  defendant  would  not  be  permitted 
the  use  of  the  stream  to  discharge  the  refuse 
of  his  distillery.  We  cannot  see  how  such 
conduct  on  the  part  of  the  plaintiff  would 
act  as  an  estoppel.  To  so  hold  would  be  to 
assume  that  when  the  plaintiff  saw  the  de- 
fendant making  said  improvements  he  knew 
that  he  was  preparing  to  commit  a  nuisance, 
and  that  by  bis  silence  he  must  be  presumed 
to  have  g^iven  his  consent.  We  think  that 
the  presumption  would  be  to  the  contrary, 
and  that  one  Improving  his  own  property 
was  doing  it  for  a  lawful  purpose,  and  not 
for  the  purpose  of  Injuring  his  neighbor. 
Had  defendant  disclosed  bis  purpose  to 
plaintiff,  and  that  the  business  he  Intended 
to  carry  on  would  render  the  water  in  the 
stream'  unfit  for  use,  and  had  plaintiff  ac- 
quiesced, then  he  would  have  been  estopped. 
Rut  he  did  not  disclose  any  such  purpose. 
In  fact,  he  Is  In  court  at  this  time  assert- 
ing that  the  use'  to  which  he  puts  said 
stream  does  not  render  it  unfit  for  use. 
This  attitude,  to  say  the  least  of  it,  Is  In- 
consistent and  untenable;  for  it  Is  not  con- 
sistent to  plead  that  he  did  not  do  a  thing, 
and  at  the  same  time  assert  that  plaintiff 
consented  that  he  might  do  It 

The  ]\idgment  making  the  injunction  per- 
petual is  such  as  not  to  interfere  with  the 
defendant's  use  of  the  stream  for  the  pur- 
pose of  carrying  off  the  refuse  of  his  dis- 
tillery, but  to  restrain  him  from  using  It  in 
such  a  way  as  to  render  its  use  unfit  for 
stock;  and,  If  it  has  been  so  used  for  so 
many  years  without  impairing  its  useful- 
ness, we  do  not  see  that  defendant  has  any 
gritmd  for  complaint. 

The  cause  is  affirmed.    All  concur. 


REAMER  V.  MORRISON  BKP.  CO. 

(Court  of  Appeals  of  St.  Iioois,  Mo.    April  1, 
1902.) 

CONVERSION  —  COUNTERCLAIM  —  DISTINCT 
TRANSACTIONS— PUNITIVE  DAMAGES  — NEW 
TRIALr-MOTION  —  TIME  OF  SIGNING  —  JUDG- 
MENT—EXCESSIVE    CHARACTER. 

1.  Where  the  omission  to  srRn  a  motion  for,  a 
new  trial  is  a  mere  oversi^t  of  counsel,  tins 
court  does  uot  abuse  its  discretion  in  permit- 
ting it  to  be  signed  after  it  has  been  filed, 
though  four  days  have  elapsed  from  the  re- 
turn of  the  verdict. 

2.  Where  a  remark  of  the  court  in  the  jury's 
Iirc£ence  is  not  preserved  in  the  bill  of  ex- 
ceptions, it  cannot  be  considered. 

3.  Under  Practice  Act  (Rev.  St.  18G6>  {  005, 
defining  a  counterclaim  as  one  existing  in 
favor  of  a  defendant  and  against  plaintiff,,  be- 
tween whom  a  several  judgrment  might  be  had 
in  an  action  arising  oat  of  a  cause  of  action 
arising  out  of  the  contract  or  transaction  set 
forth  in  the  petition  as  the  foundation  of  plain- 


tiiTs  claim,  or  connected  with  the  subject  of 
the  action,  in  an  action  for  conversion  of  a 
team  seized  by  defendant  to  compel  satisfac- 
tiou  of  a  claim  for  goods  alleged  to  have  beea 
stolen  while  in  plaintiffs  custody  defendant's 
claim  for  the  value  of  the  stolen  ^oods  is  uot  a 
proper  counterclaim,  the  transactions  not  tak- 
ing place  at  the  same  time,  and  neither  being 
dependent  on  the  other. 

4.  Where,  in  conversion,  the  actual  damagf^ 
assessed  are  below  the  maximum  value  of  the 
property  as  estimated  by  wituesses,  a  claim 
that  the  damages  are  excessive  cannot  be  sus- 
tained. 

5.  Where  defendants  seized  plaintiff's  team, 
and  refused  to  return  It  unless  he  would  com- 
ply with  their  demand  to  pay  for  goods  of  de- 
fendants stolen  from  the  wagon,  and  liad  the 
property  attached  in  another  state,  into  which 
they  had  taken  it,  an  award  of  punitive  dam- 
ages in  an  action  for  conversion  was  war- 
ranted. 

Appeal  from  St  IauIs  circuit  court;  Wal- 
ter B.  Douglas,  Judge. 

Action  by  Willinm  P.  Reamer  against  the 
Morrison  Express  Company.  From  a  Judg- 
ment In  favor  of  plaintiff,  defoidant  appeal::. 
Affirmed. 

Garesche  &  Smith,  for  appellant  Joseph 
S.  Mclntyre,  for  respondent 

BLAND,  P.  J.  Hie  suit  was  for  the  con- 
version by  defendant  of  the  following  person- 
al property  belonging  to  the  plaintiff,  to  wit, 
one  sorrel  mare,  one  black  mare,  one  two- 
horse  wagon,  one  set  of  double  harness,  in- 
cluding collars  and  bridles,  two  horse  blank- 
ets, and  two  canvas  horse  covers,  of  the  al- 
leged value  of  $400  (at  the  date  of  the  con- 
version, December  12,  1900),  for  which,  -with 
interest,  Judgment  was  asked.  Plaintiff  also 
asked  Judgment  for  the  sum  of  $500  punitive 
damages  for  the  malicious,  wrongful,  and 
willful  taking  of  the  property.  The  answer 
admitted  defendant  to  be  a  corporation,  as 
alleged  in  the  petition,  denied  all  other  alle- 
gations, and  set  ap  the  following  specific 
defense:  "And,  answering  further  and  more 
specifically,  defendant  denies  that  it  has  <-on- 
verted  plaintiff's  property,  as  alleged  In  plain- 
tiff's petition,  or  that  it  ever  intended  to  con- 
vert same,  but  defendant  states  that  the  facts 
are  that  said  property  of  defendant  has  been 
levied  upon  and  attached  by  the  sheriff  of 
St  Clair  county,  state  of  Illinois,  under  and 
by  virtue  of  a  writ  of  attachment  issued 
by  the  circuit  court  of  said  county  of  St. 
Clair  on  the  14th  day  of  December,  19»K1, 
and  served  by  said  sheriff  on  the  same  day 
it  was  issued;  and  that  said  property  Is  now, 
and  was  at  the  time  of  bringing  this  suit. 
In  custodla  legls,  and  beyond  the  power  and 
control  of  this  defendant  (And  for  a  fur- 
ther defense,  and  for  a  counterclaim  to  the 
cause  of  action  set  forth  In  plaintiff's  peti- 
tion aforesaid,  defendant  states  that  on  or 
about  to  wit  the  12th  day  of  December. 
1900,  plaintiff  was  employed  by  defendant 
to  haul  and  deliver  parcels,  packages,  and 
merchandise;  that  on  the  afternoon  of  said 
12th  day  of  December,  plaintiff  was  sent  out 
on  a  route,  with  instructions  to  dellvn-  certain 
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articles  and  call  at  certain  places  and  collect 
certain  other  articles  and  bring  same  to  de- 
fendant's (^ce;  that  plaintiff,  by  reason  of  his 
carelessness  and  negligence,  and  by  reason  of 
his  own  wrongdoing,  lost  certain  articles  of 
merchandise,  to  the  defendant's  damage  In  the 
sum  of  1361.41.)  Wherefore  defendant  prays 
that  plaintiff's  petition  may  be  dismissed, 
and  that  a  Judgment  may  be  rendered  against 
plaintiff  In  the  sum  of  $861.41,  and  for  the 
costs  herein  accrued."  Respondent  filed  a 
motion  to  strike  out  the  special  defense  on 
the  following  gronnds:  "First,  that  the  mat- 
ter pleaded  did  not  constitute  a  counterclaim 
within  the  meaning  of  the  statute  In  such 
cases  made  and  provided,  for  the  reason  that 
it  does  not  show  a  cause  of  action  arising 
out  of  the  contract  or  transaction  set  forth 
In  the  petition  as  the  foundation  of  plaintiff's 
claim,  nor  does  said  matter  show  by  proper 
averments  any  connection  with  the  subject 
of  plaintiff's  action;  second,  that  there  is  no 
showing  that  said  pretended  cause  of  action 
existed  at  the  time  of  the  commencement  of 
this  suit"  The  motion  was  granted.  Appel- 
lant filed  an  amended  answer,  setting  up  sub- 
stantially the  same  special  defense,  but  stated 
it  with  greater  particQlarity  andmorein  detail. 
To  the  amended  answer  respondent  filed  the 
following  reply:  "For  reply  to  the  amended 
answer  and  counterclaim  of  defendant,  plain- 
tiff denies  each  and  every  allegation  therein 
contained.  Further  answering,  plaintiff  says 
that  the  matter  alleged  by  way  of  counter- 
claim In  said  amended  answer  Is  not  the 
pn^per  subject  of  counterclaim  in  this  action, 
and  no  evidence  is  admissible  In  support 
thereof;  and  that  the  same  matter  has  here- 
tofore been  stricken  out  of  the  first  answer 
filed  by  defendant  upon  motion  of  this  plain- 
tiff, because  said  matter  was  not  the  proper 
subject  of  counterclaim,  in  this:  that  the 
facts  alleged  do  not  arise  ont  of  the  contract 
or  transaction  set  forth  in  plalntUTs  petition 
as  the  foundation  of  plaintiff's  claim,  nor  do 
they  show  by  proper  averment  any  connec- 
tion with  the  subject  of  plaintiff's  action." 
The  evidence  is  that  appellant  is  an  Illinois 
corporation,  doing  an  express  business;  that 
it  has  an  ofSce  in  Bast  St  Louis,  111.,  and  one 
In  St  Louis.  Mo.,  on  Washington  avenue, 
near  the  Ekids  Bridge;  that  on  and  prior  to 
December  12, 1900,  respondent,  with  his  team, 
was  hired  by  appellant  at  $2.50  per  day  to 
gather  up  packages  in  the  city  of  St  Louis 
consigned  to  appelant  for  carriage;  that  on 
the  12th  day  of  December,  1900,  respondent 
was  given  a  list  of  places  to  call  for  pack- 
ages which  had  been  consigned  to  appellant; 
that,  after  making  several  calls,  and  loading 
into  his  wag<m  a  number  of  sabh  packages, 
be  called  at  the  Great  Western  Printing  Com- 
pany for  a  pack^e.  Respondent  drove  up 
in  fn»t  of  the  offi<%  of  the  Great  Weston 
Printing  Company,  left  his  wagon  standing 
In  the  street  as  was  his  custom  when  calling 
for  packages,  and  wait  npstah-s  to  the  office 
of  the  printing  company  for  a  package  con- 


signed to  appellant  He  asked  for  tt,  went 
back  to  the  bundle  wrapper  for  the  package, 
received  it  and  returned  immediately  to  the- 
street  where  he  had  left  his  team.  When 
he  got  to  the  street  his  team  was  gone.  He 
looked  up  and  down  the  street  for  his  team. 
Not  seeing  it  he  found  a  police  officer,  in- 
formed him  of  what  had  happened,  and  tele- 
phoned Morrison,  the  superintendent  of  ap- 
pellant of  what  had  happened.  Morrison 
told  him  to  go  ont  and  look  for  the  team 
and  wagon.  This  he  did,  and,  not  finding  It 
he  again  telephoned  Morrison,  who  told  him 
to  come  to  the  office.  When  he  arrived  at 
the  office,  he  met  one  of  Thlel's  detectives^ 
and  again  started  on  the  search  for  his  wag- 
on and  team,  and  continued  to  search  for 
them  until  late  in  the  night  without  finding 
any  trace  of  them.  After  having  his  break- 
fast on  the  next  morning,  respondent  went 
to  a  telephone,  and  communicated  with  police 
headquarters,  from  which  be  was  informed 
that  his  wagon  and  team  had  been  found, 
and  that  some  one  from  the  Morrison  Ex- 
press  Oompany  had  signed  for  it  Respond- 
ent then  went  down  to  appellanfs  office, 
reaching  there  about  9  a.  m.  When  he  arriv- 
ed there,  Morrison  informed  him  that  his 
team  had  been  sent  over  the  river;  that  It 
would  be  back  soon.  When  the  team  was- 
driven  off,  there  were  five  barrels  and  five- 
Jugs  of  liquor  and  some  boxes  of  merchandise 
in  the  wagon  that  respondent  had  gathered 
up  before  going  to  the  office  of  the  Great 
Western  Printing  Company.  The  liquor  was 
missing  from  the  wagon  when  the  team  and 
wagon  was  found  on  the  night  of  the  12th. 
After  respondent  reached  the  office  of  appel- 
lant on  the  morning  of  the  13th,  he  was  sent 
out  by  Morrison  with  one  of  Thlel's  detectives 
to  search  for  the  missing  goods,  and  told  to- 
return  at  noon.  The  st<den  liquor  was  not 
found,  and  nespondent  returned  to  the  office 
of  appellant  at  noon,  as  instructed  by  Morri- 
son. When  he  reached  the  office,  his  team' 
was  not  there,  and  he  asked  Morrison  if  he 
was  not  g(ADg  to  have  his  team  sent  back. 
Morrison  said  he  had  no  one  to  bring  it  back. 
Respondent  then  said  he  would  go  after  it 
himself.  Morrison  said,  "No,  you  continue 
the  hunt  this  afternoon,  and  to-morrow  morn- 
ing you  come  down  in  time  for  work,  and  I 
will  have  your  team  and  wagon  over  here." 
Respondent  returned  to  the  office  the  next 
morning  at  7  a.  m.,  ready  for  work,  but  his 
team  and  wagofi  were  not  there.  He  asked 
Morrison  about  the  team.  Morrison's  reply 
was  that  he  did  not  Intend  to  bring  them 
over  until  respondent  paid  for  the  lost  goods. 
Respondent  contended  that  he  was  not  liable 
for  the  lost  goods,  and  that  if  Morrison  did 
not  return  his  wagon  and  team,  he  would 
sue  for  them.  Morrison's  reply  was:  "Yon 
can  sue  and  be  damned.  You  will  have  to 
hire  attorneys,  while  we  pay  them  by  the 
year,  and,  where  you  will  be  paying  ont  a  lot 
of  money,  it  won't  cost  us  anything."  Re 
spondent  employed  J.  S.  Mclntyre.  an  attor- 
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ney,  to  get  his  wagon  and  team  for  him. 
Thta  attorney,  In  company  with  T.  L.  Orlder, 
went  to  see  Morrison  in  regard  to  the  mat- 
ter, and  had  an  Interview  with  him.  In  which 
Orlder  testified  Morrison  made  the  following 
statement:  "We  then  all  three  walked  Into 
the  oflSce,  over  towards  the  northwest  comer. 
Mr.  Morrison  said  that  Mr.  Reamer  had  been 
gathering  np  goods  for  them  for  some  time; 
that  he  worked  on  a  salary  and  furnished 
bis  own  wagon  and  team;  and  that  on  the 
previous  evening  he  had  on  his  wagon  about 
1350  worth  of  whisky,  besides  one  or  two 
other  packages,  which  he  was  bringing  to 
the  office;  and  when  he  stopped  at  the  Oreat 
Western  Printing  Co.  to  get  the  package  de- 
fendant had  telephoned  him  to  collect  some 
one  had  driven  away  with  the  whisky,  and 
disposed  of  it,  and  that  they  would  be  obliged 
to  pay  for  It;  so,  In  order  to  get  even  with 
Reamer  they  had  taken  his  team  over  Into 
Illinois,  and  were  going  to  keep  It  nntil  he 
should  pay  for  the  loss  of  the  whisky.  Mr. 
Morrison  said  he  knew  they  bad  no  right 
to  take  the  team,  bat  that  they  had  lawyers 
hired  by  the  year,  and  they  could  make  It 
cost  Reamer  more  to  g;et  his  team,  and  cause 
him  a  greater  loss,  than  if  he  were  Just  to 
make  up  for  a  good  share  of  the  loss  caused 
by  the  stolen  whisky.  He  said  that  he  knew 
that  Reamer  was  not  worth  It,  but  that  his 
father-in-law  was;  and  that  they  wonid  cause 
him  so  mnch  trouble  in  getting  his  team 
that  the  old  man  (meaning  Reamer's  father- 
in-law)  would  come  up,  and  pay  a  part  of  the 
loss."  Mr.  Orlder  said  further:  "Mr.  Mo- 
Intyre  demanded  the  surrender  of  the  team, 
upon  which  Mr.  Morrison  said  they  Intended 
to  keep  the  team  to  worry  Reamer,  and  get 
even  with  the  damn  cuss."  The  evidence 
in  respect  to  the  value  of  the  property  con- 
verted is  that  the  wagon  was  worth  from 
$22S  to  $2r)0,  the  two  horses  from  $125  to 
$156,  and  the  harness  $2S;  altogether  $370 
to  $405.  Appellant  offered  to  prove  that  re- 
spondent was  intoxicated  on  the  evening  of 
the  12th  of  December,  when  his  team  was 
stolen  and  -driven  off,  and  offered  evidence 
tending  to  prove  its  counterclaim,  which  offer 
was  rejected  by  the  court  The  team  was 
found  by  the  police,  and  taken  to  a  livery 
stable,  and  Morrison  testified  that  the  com- 
pany was  notified,  and  sent  and  got  the  team 
and  wagon,  and  sent  them  over  to  East  St. 
Louis  to  deliver  the  packages  that  were  not 
taken  from  the  wagon,  and  had  the  team 
put  np  in  the  company's  stables,  and  taken 
care  of,  and  afterwards  attached  as  the  prop- 
erty of  the  respondent  for  the  payment  of  the 
loss  on  the  goods  that  were  stolen  from  the 
wagon,  valued  at  $361.40.  Respondent  never 
saw  his  property  after  it  was  sent  to  East 
St.  Louis  by  Morrison.  The  Jury  returned 
a  verdict  for  respondent  assessing  his  actual 
damages  at  $401,  and  his  punitive  damages 
at  $500.  After  an  unavailing  motion  for  new 
trial,  defendant  appealed. 
1.  The  motion  for  new  trial  was  not  signed 


when  filed.  This  fact  was  not  noticed  until 
the  motion  was  taken  up  for  argument,  when 
the  court  permitted  it  to  be  signed  by  appel- 
lant's counsel,  and  then  considered  it.  Re- 
spondent contends  that  for  the  reason  that 
the  motion  was  not  signed  until  after  the 
lapse  of  four  days  from  the  return  of  the 
verdict  there  was  no  moti(Hi  for  new  triaL 
We  cannot  take  that  view  of  the  matter. 
The  omission  to  sign  the  motion  before  it 
was  filed  was  a  mere  oversight  of  appellant's 
counsel  that  did  not  prejudice  the  appellant, 
and  we  think  the  trial  court  exercised  a  wise 
discretion  in  permitting  counsel  to  sign  the 
motion  after  It  had  been  filed. 

2.  The  sixth  ground  set  forth  In  the  mo- 
tion for  new  trial  is  as  follows:  "^he  court 
erred  In  remarking  (in  the  presence  and 
hearing  of  the  Jury),  during  the  trial  of  the 
cause,  that  the  defendant  did  not  have  the 
right  *to  teke  the  law  Into  its  own  hands.' 
since  said  words  had  a  tendency  to  prejudice 
the  minds  of  the  Jury  against  defendant  on 
the  tialm  of  punitive  damages  and  other- 
wise." The  remark,  if  made  by  the  court.  Is 
not  found  in  the  bill  of  exceptions,  the  only 
repository  known  In  onr  appellate  practice 
for  preserving  the  evidence  of  what  tekes 
place  during  the  progress  of  a  triaL  State 
V.  Grant  144  Mo.  56,  45  S.  W.  1102;  Stem 
V.  Foltz,  152  Mo.  562,  54  8.  W.  451.  The  re- 
mark complained  of  Is  therefore  not  before 
us  for  review. 

8.  The  principal  error  relied  on  by  appel- 
lant for  a  reversal  is  that  the  court  refused 
to  admit  any  evidence  tending  to  prove  its 
counterclaim.  Section  005  of  our  Practice 
Act  (Rev.  St  1899)  defines  a  counterclaim  as 
"one  existing  in  favor  of  a  defendant .  and 
against  a  plaintiff,  between  whom  a  several 
Judgment  might  be  had  in  the  action  arising 
ont  of  one  of  the  following  causes  of  action: 
First  a  cause  of  action  arising  ont  of  the 
contract  or  transaction  set  forth  in  the  peti- 
tion as  the  foundation  of  the  plaintiff's  claim 
or  connected  with  the  subject  of  the  action." 
The  transaction  out  of  wUch  a  counterclaim 
may  arise  Includes  all  the  facts  and  circum- 
stances out  of  which  the  injury  complained 
of  arose.  Ritchie  v.  Hayward,  71  Ma  560: 
Emery  v.  Railway  Co.,  77  Mo.,  loc.  dt  %45. 
The  transaction  which  furnishes  the  plalntUT 
with  a  cause  of  action  must  in  Itself  fnmlsh 
the  defendant  with  a  cause  of  action  agralnst 
the  plaintiff,  or  It  must  furnish  the  facts 
and  circumstances  upon  which  the  defend- 
ant's right  of  action  is  founded,  in  order  to 
entitie  the  defendant  to  recoup  when  be  Is 
sued  by  the  plaintiff.  Suppose  the  respond- 
ent was  guilty  of  culpable  negligence  by 
leaving  his  team  unattended  in  the  street, 
thus  affording  the  thief  an  opportunity  to 
drive  off  the  team  and  take  appellant's 
goods  from  the  wagon,  what  connection -had 
respondent's  negligence  with  the  subsequent 
taking  and  conversion  of  his  team  and 
wagon  by  the  appellant?  The  transactions 
did  not  take  place  at  the  same  time,  neither 
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was  dependent  apon  the  other,  nor  was  the 
conversion  of  respondent's  property  In  any 
wise  connected  with  his  negligence.  If  any, 
In  leaving  his  team  In  the  street.  The  coun- 
terclaim, therefore,  was  not  one  that  comes 
within  the  statute  (section  605,  supra),  and 
the  trial  court  correctly  excluded  all  evi- 
dence tending  to  prove  It. 

4.  The  contention  of  appellant  that  the 
verdict  for  actual  damages  is  excessive  is 
not  borne  out  by  the  evidence.  The  actual 
damages  assessed  by  the  Jury  are  below  the 
maximum  value  of  the  property  as  estimated 
by  respondent's  witnesses. 

3.  Appellant  moved  the  court  to  instmct. 
In  substance,  that  there  was  not  sufficient 
evidence  of  wantonness,  willfulness,  or  mal- 
ice to  aathorize  the  Jury  to  award  punitive 
damages.  These  instructions  were  denied, 
and,  we  think,  correctly  so.  The  evidence  dis- 
closes the  most  high-handed  and  oppressive 
conduct  on  the  part  of  appellant  in  its  effort 
to  extort  money  from  the  respondent  by  re- 
moving his  property  beyond  the  boundaries 
of  the  state,  and  refusing  to  return  It  unless 
respondent  would  comply  with  appellant's 
demand  to  pay  for  the  property  the  thief  had 
stolen  from  the  wagon;  and,  when  he  re- 
fused to  submit  to  this  extortion.  Instituted 
an  attachment  proceeding  In  the  Jurisdiction 
to  which  It  had  wrongfully  taken  the  prop- 
erty, and  where  respondent  did  not  reside, 
and  had  the  property  attached  there  under 
Judicial  process  which  It  bad  obtained  by 
artifice  and  fraud.  Such  conduct  falls  but 
a  slight  degree  below  a  positive  crime,  and 
afforded  an  appropriate  occasion  for  the 
award  of  punitive  damages. 

We  discover  no  prejudicial  error  In  the 
record,  and  affirm  the  Judgment 

BARCLAY  and  GOODS,  JJ.,  concur. 


CITT  OP  MOBEEIiY  v.  HOOVER. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

MUNICIPAL  CORPORATIONS  —  ORDINANCBS  — 
PBODLERS— D&PINITION  GIVEN 
BY  STATE  LAW. 
Rev.  St.  t  88C1,  defines  a  "peddler"  as  a 
person  selling,  by  going  aboot  from  place  to 
place,  "patents,  •  •  *  or  merchandise,  ex- 
cept •  •  •  books."  Section  6258  reqnires 
that  municipal  ordinances  shall  be  in  harmony 
with  the  state  law.  Section  6867  aathorizes 
cities  to  collect  a  license  tax  on  peddlers.  A 
city  ordinance  provided  that  a  peddler  should 
pay  a  certain  license  tax,  and  fixed  a  penalty 
(or  peddling  withont  first  having  obtained  the 
license.  Held,  that  the  word  "peddler,"  as 
nsed  in  the  ordinance,  most  l>e  understood  as 
defined  in  the  statute,  and  does  not  include  one 
offering  books  for  sale. 

Appeal  from  circuit  court,  Randolph  coun- 
ty; John  A.  Hockaday,  Judge. 

B.  V.  Hoover  was  prosecuted  for  a  viola- 
tion of  an  ordinance  of  the  city  of  Moberly. 
From  the  Judgment  quashing  the  informa- 
tion, the  city  appeals.    Affirmed. 
67&W.— 16 


Frank  T.  Woods,  for  appellant  F.  G.  Fot- 
rls,  for  respondent 

SMITH,  P.  3.  The  defendant  was  prose- 
cuted for  the  violation  of  an  ordinance  of 
the  plaintiff,  a  city  of  the  third  class,  which 
provided  that  "every  peddler  shall  pay  a 
license  tax  of  five  dollars  for  every  day  he 
may  sell  in  the  city,"  etc.  The  offense  al- 
leged In  the  information  was  that  the  de- 
fendant "unlawfully  exercised  the  business 
of  a  peddler  by  peddling  books  within  the 
city  without  first  Iiaving  obtained  a  city 
license  therefor,  contrary,"  etc.  The  char- 
ter of  the  plaintiff  (section  6857,  Rev.  St) 
provides  that  the  council  shall  have  power 
and  authority  to  levy  and  collect  a  license 
tax  on  peddlers,  etc.  The  question  now  pre- 
sented to  us  for  decision  Is  whether  or  not 
the  information  charges  an  offense  within 
the  meaning  of  the  ordinance. 

A  "peddler"  has  been  defined  to  be  an 
itinerant  trader,  who  goes  from  place  to 
place  and  from  house  to  house  carrying  for 
sale  and  exposing  to  sale  goods,  wares,  or 
merchandise  which  he  carries.  State  v.  Hoff- 
man, 50  Mo.  App.  585.  The  term  "peddler" 
Is  generic,  and,  unless  its  signiflcation  as 
Just  stated  has  been  restricted  or  modified 
by  statute,  the  facts  alleged  hi  the  Infor- 
mation make  the  defendant  a  peddler,  and 
therefore  amenable  under  the  ordinance. 
The  statute  defines  a  peddler  In  this  way, 
viz.:  "Whoever  shall  deal  in  the  selling  of 
patents,  patent  rights,  patent  or  other  medi- 
cines, lightning  rods,  goods,  wares  or  mer- 
chandise, except  pianos,  •  •  •  books, 
charts,  maps  and  stationery,  •  •  •  by 
going  about  from  place  to  place  to  sell  the 
same,  is  declared  to  be  a  peddler."  Rev.  St 
I  8861.  It  Is  thus  seen  that  one  who  goes 
about  from  place  to  place  to  sell  books  is  not 
embraced  within  the  signification  of  that 
term.  A  construction  of  said  ordinance  which 
would  make  a'  peddler  of  one  going  about 
from  place  to  place,  within  the  territorial 
limits  of  the  plaintiff,  offering  for  sale  books, 
would  render  it  out  of  harmony  with  the  pro- 
visions of  the  statute  on  the  same  subject 
from  which  we  have  quoted.  The  rule  is 
that  when  it  can  be  seen  that  the  exercise 
of  any  Jurisdiction  by  a  municipal  corpora- 
tion cannot  be  brought  within  the  scope  of 
the  grant  of  its  i>owers  without  a  conflict 
with  the  laws  of  the  state,  the  exercise  of 
such  Jurisdiction  cannot  be  allowed.  Kansas 
aty  V.  Neal,  49  Mo.  App.  72;  City  of  St 
Louis  V.  Bentz,  11  Mo.  61;  Same  v.  Schoen- 
busch,  95  Mo.  618,  8  8.  W.  791.  As  was  said 
by  us  In  Kansas  City  v.  Hallett  59  Mo.  App. 
160,  the  by-laws  of  a  municipal  corporation, 
In  order  to  be  of  any  validity,  must  be  con- 
sistent with  Its  charter  and  the  general  stat- 
utes of  the  state  creating  it.  This  Is  the 
well-understood  principle  of  the  common  law. 
Such  by-laws  must  not  be  repugnant  to  the 
legislative  policy  of  the  state  so  manifested 
by  its  general  enactments.    Citing  Dill.  Mur 
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Corp.  (4th  Ed.)  t  320;  Tied.  Mun.  Corp,  { 
1.50.  The  term  "peddler,"  as  found  In  the 
plaintiff's  charter  and  ordinance,  must  be  con- 
strued, therefore,  with  reference  to  the  gen- 
eral law  of  the  state  on  the  same  subject; 
and  when  so  construed  the  latter  must  not 
be  out  of  harmony  with  or  repugnant  to  the 
legislative  policy  of  the  state  as  manifested 
by  Its  general  enactment  The  term  as  em- 
ployed in  the  plaintiff's  charter  must  be  con- 
strued with  reference  to  the  definition  of  It 
as  declared  in  said  section  8861,  ante,  and  so 
must  the  ordinance  in  question.  The  con- 
struction contended  for— that  is  to  say,  that 
the  plaintiff  was  authorized  by  ordinance  to 
levy  and  collect  a  peddler's  tax  on  any  one 
going  about  from  place  to  place  offering 
books  for  sale— cannot  be  sustained,  because 
the  exercise  of  such  Jurisdiction  is  in  excess 
of  that  conferred  by  its  charter.  Again,  the 
statute  (section  6258)  provides  that  every 
municipal  corporation  In  this  state  having 
authority  to  pass  ordinances  regulating  sub- 
jects, matters,  and  things  upon  which  there 
Is  a  general  law  of  the  state,  unless  pre- 
scribed by  special  provision  of  its  charter, 
shall  conform  its  Jurisdiction  in  the  passage 
of  ordinances  so  as  to  be  in  harmony  with 
the  law  of  the  state  upon  the  same  subject 
And  as  held  in  State  v.  Hoffman,  50  Mo. 
App.  oS-j,  such  corporations  cannot  widen  the 
scope  of  the  powers  conferred  by  their  char- 
ter. It  is  our  conclusion  that  by  the  term 
"peddler,"  as  used  in  the  plaintiff's  charter 
and  ordinance,  it  Is  not  to  be  understood  as 
including  persons  who  go  about  from  place 
to  place  offering  books  for  sale. 

But  the  plaintiff  contends  that  if  this  be 
so,  then,  if  the  statute  defining  that  term  be 
repealed,  such  term  would  become  mean- 
InKless  in  the  plaintiff's  charter.  In  this  the 
plaintiff  is  in  error.  If  tliat  statute  were  re- 
pealed, the  term  would  then  have  the  sig- 
nification stated  by  us  at  the.  outset  and  an 
offense  like  tliat  charged  in  the  Information 
would  be  within  the  purview  of  the  ordi- 
nance. While  we  see  no  objection  to  the 
ordinance  construed  as  we  have  stated  it 
should  be,  we  do  not  think  that  the  offense 
charged  In  the  Information  is  within  the  pur- 
view of  that  ordinance;  therefore  the  in- 
formation was  properly  quashed  by  the  trial 
court. 

It  results  that  the  Judgment  must  be  af- 
firmed.   All  concur. 


HOIvMES  et  al.  v.  MOIIOLS  et  al.» 

(Court  of  Appeals  of  St.  Louis,  Mo.     April  1, 

1902.) 

HOMESTKAD— ABANDONMENT— HUSAD    OF 
FAMILY. 

1.  Where  a  widow  continued  to  live  ou  a 
homostead  until  1894,  and  subsequently  sold 
her  household  goods,  except  enough  to  furnish 
a  room  iu  a  house  of  a  child  contiRunns  to  the 
homestead,   and   one  of   her   sons   lived   on   it 


>  Rebearing  denied  April  15,  1902. 


for  several  years,  paying  her  part  of  the  pro- 
ceeds, and  she  lived  with  him  part  of  the  time. 
aud  testified  that  she  regarded  it  as  her  home. 
and  always  intended  going  back  there,  and 
there  was  no  other  evidence  of  abandonment, 
the  homestead  was  not  snbject  to  execution. 

2.  The  loss  of  ttie  members  of  one's  family- 
does  not  terminate  a  homestead  right. 

Appeal  from  circuit  court  Lincoln  county: 
E.  M.  Hughes,  Judge. 

Acti(Hi  by  C.  A.  Holmes  &  Co.  against 
Sarah  A.  Nichols  and  others.  There  was  a 
Judgment  for  plaintiffs,  and  from  an  order 
granting  a  motion  to  quash  a  levy  of  execn- 
tion,  plaintiffs  appeal.    Affirmed. 

Norton,  Avery  &  Young,  for  appellants. 
Martin  t  Woolfolk,  for  respondents. 

GOODE,  J.  An  execution  was  levied  upon 
a  tract  of  land  in  Lincoln  county,  of  160 
acres,  on  a  Judgment  against  the  respondent 
Sarah  A.  Nichols,  which  she  claimed  as  a 
homestead,  and  also  a  personal  exemption 
in  said  land,  or  its  proceeds,  to  the  value  of 
1300;  and  on  her  motion,  and  the  testimony 
adduced  in  support  thereof,  the  circuit  court 
quashed  the  levy  of  said  execution. 

The  land  was  conveyed  to  Chester  H. 
Nichols  In  1846,  and  he  and  Sarah  A.  Nichols 
were  married  in  1847.  They  moved  on  this 
land,  and  lived  there  continuously  until  his 
death,  in  1872.  When  he  died  they  had  eight 
children  living;  the  oldest  being  of  age.  and 
the  youngest  three  years  old.  The  widow 
continued  to  live  on  this  land  with  one  or 
more  of  her  childven  until  18&1,  at  which 
time  the  youngest  married.  She  afterwards 
sold  her  personal  property,  except  house- 
hold goods  sufficient  to  furnish  one  room, 
which  she  did  furnish  in  the  home  of  one  of 
her  children,  who  lives  on  10  acres  of  land 
set  apart  to  him,  contiguous  to  the  160-acre 
tract 

The  contention  of  appellants  is  twofold: 
That  Mrs.  Nichols  is  not  the  head  of  a  family 
at  the  present  time,  and  that  slie  had  alian- 
doned  her  homestead  prior  to  the  levy  of  the 
execution.  As  to  her  being  the  head  of  a 
family,  the  evidence  shows  she  has  taken 
care  of  some  of  her  children  ever  since  lier 
husband's  death  until  December.  190:).  at 
which  time  one  of  her  daughters,  for  whom 
she  had  been  theretofore  caring,  was  placed 
in  an  insane  asylum.  As  to  her  having 
abandoned  her  homestead,  there  was  no 
proof.  The  proof  is  all  the  other  way.  She 
lived  among  her  children  a  great  deal,  hav- 
ing the  farm  rented  out;  sometimes  1  It  Inst 
with  her  child  In  whose  house,  adjacent  to 
the  homestead,  she  kept  a  room  furnished. 
It  appears  that  for  sevwal  years  two  of  her 
sons  lived  on  the  farm,  and  paid  her  on>s 
thii-d  of  the  proceeds  of  the  crops.  She 
swears  positively  that  It  has  always  been 
her  home;  she  lived  there  sometimes,  and 
always  Intended  to  go  back  there.  In  fact, 
she  wrote  one  of  her  sons,  several  years  ago. 
who  was  then  in  Washington,  to  come  to  her. 
and  they  would  live  on  the  place;    bat  for 
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some  reason  this  plan  was  not  carried  ont 
It  Is  useless  to  dwoU  on  this  matter.  Suffice 
to  say,  there  was  no  evidence  to  shgw  the 
abandonment  of  the  homestead  by  Mrs.  Nich- 
ols. It  is  of  the  essence  of  an  abandonment 
which  will  deprive  a  person  of  his  homestead 
right  that  it  should  be  made  with  the  inten- 
tion of  giving  up  the  place  as  a  home. 
Bealey  v.  Blake,  153  Mo.  057,  56  S.  W.  2S8; 
Mills  y.  MUls,  141  Mo.  195,  42  S.  W.  709; 
Leake  t.  King,  85  Mo.  413.  Neither  will  the 
loss  of  the  members  of  a  widow's  family  by 
death  or  otherwise  terminate  her  homestead 
right.  Beckmann  v.  Meyer,  75  Mo.  333;  Blfile 
T.  PuUam.  114  Mo.  50,  21  8.  W.  450.  Associa- 
tion v.  Howard,  150  Mo.  445,  51  S.  W.  1048, 
—a  case  in  which  the  defendant  never  liad 
a  homestead,— Is  relied  on  by  the  appellants 
as,  in  effect,  overruling  the  foregoing  author- 
ities; but  we  think  the  supreme  court  had 
no  such  Intention. 

The  learned  circuit  Judge  did  right  in 
quashing  the  levy,  and  the  Judgment  is  af- 
firmed.   All  concur. 


TUCKER  V.  GENTRY. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 

7,  1902.) 

NOTES— INDOKSKMENT—QUARANTT— WRITING 
XECESSART  TO  CONSTITUTE— EVIDBNCB— AD- 
MISSIBILITY—DECEASED  HOLDER  AND  IN- 
DORSED. 

1.  A  writing  ou  the  back  of  a  note:  "Credit 
February    17,    1900,     •     •      •;     balance    due, 

♦  •  •  dollars,  which  are  to  bear  six  per 
cent,  iutereet," — and  signed  by  the  holder,  an 
indorsee,  does  not  constitute  an  indorsement. 

2.  The  subsequent  holder  cannot  recover  on 
thp  theory  that  the  writing  constituted  an  in- 
(iorseiiieut;  there  having  been  no  notice  of  the 
maker's  failnre  to  pay  served,  and  demand 
made  upon  the  former  holder. 

a.  A  writing  ou  the  back  of  a  note:  "Credit 
February   17,    1900,     ♦     •     ♦;     balance   due, 

*  •  •  dollars,  which  are  to  bear  six  per  cent, 
interest," — and  signed  by  the  holder,  an  in- 
dorsee, who  had  no  interest  iu  the  note,  for 
the  sole  purpose  of  transferring  the  note  to  the 
subsequent  holder,  and  made  long  after  the 
execution  of  the  note,  and  without  any  consid- 
eration, does  not  constitute  a  ^arauty. 

4.  In  an  action  by  the  admmistrator  of  the 
holder  of  a  note  against  the  executor  of  an 
allesed  indorser  or  guarantor,  plaintiff  is  not 
rendered  competent  to  testify  to  declarations 
made  by  the  indorser  or  guarantor  subsequent 
to  the  death  of  the  holder  by  Rev.  St.  1890, 
$  ■l(>.'>2,  providing  that  where  an  executor  is  a 
party  the  other  party  shall  not  be  admitted  to 
testify  iu  his  own  favor  unless  the  contract  in 
issue  was  originally  made  with  a  person  living 
and  competent  to  testify,  except  as  to  such 
contracts  as  have  been  made  since  the  probate 
cf  the  will. 

5.  In  an  action  by  the  administrator  of  the 
holder  of  a  note  against  the  executor  of  an 
allesed  indorser  or  guarantor,  plaintiff,  an  heir 
of  the  deceased  holder,  is  not  competent  to  tes- 
tify to  declarations  made  by  the  alleged  In- 
dorser or  guarantor  after  the  death  of  the 
bolder. 

li.  In  an  action  by  the  administrator  of  the 
holder  of  a  note  against  the  executor  of  an  al- 
leged indorser  or  guarantor,  plaintiff  waives 
tlie  incompetency  of  a  witness  on  the  ground 
of  being  an  heir  of  the  testator  by  calling  her 
as  a  witness. 


7.  In  an  action  by  the  administrator  of  the 
holder  of  a  note  against  the  executor  of  an 
alleged  indors&r  or  guarantor,  the  husband  of 
an  heir  of  the  deceased  holder  is  not  competent 
to  testify  to  statements  made  by  the  alleged 
indorser  or  guarantor,  on  the  ground  that  the 
property  in  the  note  is  his  wife's  separate  es- 
tate, so  that  he  is  not  an  interested  witness. 

Appeal  from  circuit  court,  Boone  county; 
Jno.  A.  Hockaday,  Judge. 

Action  by  B.  F.  Tucker,  administrator  of 
the  estate  of  W.  W.  Tucker,  deceased, 
against  N.  T.  Gentry,  executor  of  the  estate 
of  Robert  L.  Todd,  deceased.  From  a  Judg- 
ment for  defendant  plaintiff  appeals.  Af- 
firmed. 

T.  S.  Carter  and  Fry  &  Fry,  for  appellant. 
S.  Turner,  E.  W.  Hlnton,  W.  M.  Williams, 
and  N.  T.  Gentry,  for  respondent  ^ 

BROADDUS,  J.  The  plaintiff,  as  admin- 
istrator of  the  estate  of  W.  W.  Tucker,  de- 
ceased, sues  the  defendant  as  executor  of  the 
estate  of  R.  L.  Todd,  deceased.  The  history 
of  the  case,  in  the  main,  is  substantially  as 
follows:  In  June,  1880,  Miss  Bettle  P.  Todd, 
a  daughter  of  R.  L.  Todd,  deceased,  bought 
a  30-acre  farm  of  one  C.  S.  Pierce,  In  the 
state  of  California,  at  the  price  of  $7,597.20, 
in  payment  for  which  she  borrowed  about 
$1,800  from  her  father,  which  said  amount 
she  paid  to  Pierce  to  complete  the  cash  pay- 
ment required;  and  for  the  balance  she  ex- 
ecuted three  promissory  notes  (two  for  $1,000 
each,  and  the  other  for  $3,179.20),  all  bearing 
10  per  cent  compound  interest  and  to  se- 
cure the  payment  of  which  she  executed  a 
common-law  mortgage.  The  said  notes  are 
each  dated  June  17,  1880,  and  were  due,  re- 
spectively, as  follows:  One  for  $1,000  on  or 
before  January  1,  1891;  one  for  $1,000  on  or 
before  January  1,  1892;  and  the  other  was 
due  on  or  before  the  1st  day  of  January, 
1803.  Early  in  the  year  1890  said  R.  L. 
Todd  Induced  W.  W.  Tucker  to  buy  these 
notes  from  Pierce,  and  to  held  them  at  a  re- 
duced rate  of  biterest;  and  through  the  ef- 
forts of  R.  L.  Todd  said  Pierce  sent  the  said 
notes  to  the  Exchange  National  Bank,  at  Co- 
lumbia, Mo.,  of  which  Xodd  was  the  cashier. 
These  notes  were  Indorsed  by  Pierce  as  fol- 
lows: "Pay  to  the  order  of  R.  L.  Todd,  with- 
out recourse.  C.  8.  Pierce."  On  the  note  first 
due  (the  one  in  controversy)  is  the  following 
writing:  "Credit  February  17th.  1800,  by 
seventy-four  and  ""/loo  dollars  (74.50);  bal. 
due,  nine  hundred  and  »/ioo  dollars,  which 
are  to  bear  only  six  per  cent  Interest  from 
this  date.  R.  L.  Todd."  It  seems  that  Tuck- 
er was  not  present  at  this  time,  but  Todd 
charged  his  account  in  the  bank  with  the 
amount  of  the  three  notes,  and  remitted  the 
proceeds  of  the  notes  to  Pierce.  No  com- 
plaint Is  made  of  want  of  authority  upon  the 
part  of  Todd  to  apply  the  funds  in  the  bank 
belonging  to  Tucker  to  the  purchase  of  the 
said  notes.  Tucker  died  In  1802,  and  his  son 
B.  F.  Tucker  (the  plaintiff  here)  and  said 
Todd  were  appointed  as  administrators  of  y 
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estate.  In  August  1892,  after  the  death  of 
Tucker,  and  after  the  note  hi  suit  became 
due.  Miss  Todd  conveyed  said  mortgaged 
property  to  her  father,  R.  L.  Todd,  for  the 
expressed  consideration  of  $7,500.  This  con- 
veyance was  made  without  consulting  her 
father,  and.  It  is  claimed,  for  the  purpose  of 
enabling  him  to  dispose  of  the  property  at 
private  sale,  and  to  apply  the  surplus  to  re- 
munerate himself  for  the  money  he  had  ad- 
vanced to  her  when  she  made  the  purchase. 
After  Tucker's  death  a  controversy  arose  be- 
tween Todd  and  Tucker's  beirs,  which  was 
not  adjusted,  but  was  still  pending,  when 
Todd  also  died.  B.  F.  Tucker,  as  surviving 
administrator  of  W.  W.  Tucker's  estate,  pre- 
sented the  note  mentioned  to  the  probate 
court  for  allowance  against  Todd's  estate. 
Said  note  was  filed  in  the  probate  court  with- 
out any  statement  accompanying  it  We 
gather  from  the  plaintllTs  argument  that  he 
relies  for  recovery  upon  two  grounds,  viz.: 
First,  that  Todd  was  an  indorser;  second.  If 
not  an  Indorser,  be  was  a  guarantor. 

Pierce,  the  payee  of  the  note,  transferred 
It  to  Todd,  who  thereby  became  the  holder. 
It  Is  contended  that  the  writing  on  the  back 
of  the  note:  "Credit  February  17th,  1900,  by 
seventy-four  and  •Vioo  dollars  ($74.50);  bal- 
ance due,  nine  hundred  and  *>/ioo  dollars, 
which  are  to  bear  only  six  per  cent.  Interest 
from  this  date,"— and  signed  by  R.  L.  Todd, 
amounts  to  an  Indorsement  by  Todd.  It 
seems  to  us,  however,  that  It  is  plainly  other- 
wise, and  that  the  signature  of  Todd  is  to 
be  construed  as  a  mere  attestation  of  the  cred- 
it given,  and  of  the  reduced  rate  of  interest 
the  note  shall  bear  from  that  date.  But 
there  Is  evidence  that  Todd  said  at  one  time 
that  he  had  indorsed  the  note  to  Tucker. 
On  this  potait  T.  S.  Carter  testified  that  aff^r 
the  death  of  Tucker  he  had  heard  Todd  say 
he  had  Indorsed  and  delivered  the  three  notes 
to  Tucker,  and  that  he  felt  he  was  liable  for 
them.  But  admitting  that  the  signature  of 
Todd  as  aforesaid  was  Intended  as,  and  in 
fact  was,  an  indorsement,  we  do  not  see  how 
that  would  help  the  plahitlff,  as  it  does  not  ap- 
pear that  demand  and  notice  of  failure  to  pay 
were  ever  at  any  time  made  upon  Todd,  In 
the  absence  of  which  the  plaintiff  could  not 
recover  of  Todd  or  his  executor. 

The  next  question  that  arises  to,  did  Todd, 
by  placing  his  name  on  the  back  of  the  note, 
constitute  himself  a  guarantor?  The  deter- 
mination of  this  question  Involves  an  Inquiry 
as  to  what  It  takes  to  constitute  a  guarantor. 
The  contract  of  a  guarantor,  It  Is  agreed  by 
all  the  authorities,  which  need  not  be  cited, 
to  v«ry  different  from  that  of  an  indorser. 
An  Indorser  to  only  a  security  for  the  solven- 
cy of  the  maker  of  the  bill,  while  a  guarantor 
guaranties  or  warrants  the  payment  of  the 
debt  evidenced  by  the  bill.  When  the  guar- 
anty to  contemporaneous  with  the  execution 
of  the  Instrument  it  Is  not  necessary  that 
there  should  be  any  consideration,  other  than 
that  for  which   the  note   to   evidence.    But 


where,  as  In  this  case,  the  alleged  guaranty 
was  made  long  after  the  execution  and  de- 
livery of  the  note,  although  before  due,  there 
must  be  some  new  consideration.  Like  all 
valid  contracts,  there  must  be  a  consideration 
to  support  It.  And  there  can  be  no  presump- 
tion of  a  consideration.  It  must  be  proved. 
Howard  v.  Jones,  13  Mo.  App.  596;  Pfelffer  v. 
Klngsland,  25  Mo.  66;  D.  M.  Osborne  &  Co. 
V.  Lawson,  26  Mo.  App.  549;  Daniel,  Neg. 
Inst  pp.  682,  683,  S  1760.  There  to  nothing 
In  this  case  tending  to  show  a  consideration 
for  a  guaranty.  The  evidence  to  to  the  effect 
that  Todd,  at  the  time  he  delivered  the  note 
to  Tucker,  although  he  was  the  Indorsee,  bad 
no  Interest  In  it  whatever.  It 'was  transfer- 
red to  him  as  a  matter  of  convenience,  to  be 
delivered  to  Tucker,  the  purchaser.  The  con- 
tention of  the  ptointlff,  for  this  reason  alone. 
would  fall.  We  are  forced  to  the  condnslon 
that  Todd  was  neither  an  Indorser  nor  a  guar- 
antor, as  the  testimony  wholly  falto  to  show 
either. 

On  the  trial,  plaintiff,  B.  F.  Tucker,  was 
Introduced  as  a  witness  to  prove  certain  statc'- 
ments  alleged  to  have  been  made  by  Todd 
in  April,  1892,  while  an  inventory  was  being 
made  of  the  estate  of  the  deceased.  Tucker. 
Upon  objections  on  the  part  of  the  defendant 
that  he  was  not  a  competent  witness,  he  was 
not  permitted  to  testify.  Plaintiff  alleges  this 
to  have  been  an  error  upon  the  part  of  the 
court  It  Is  true  that  section  4652,  Rev.  St 
1889,  provides  that  "where  an  executor  or 
an  administrator  to  a  party,  the  other  party 
shall  not  be  admitted  to  testify  in  bto  own 
favor,  unless  the  contract  In  Issue  was  orig- 
inally made  with  a  person  who  to  living  and 
competent  to  testify,  except  as  to  such  acts 
and  contracts  as  have  been  done  or  made 
since  the  probate  of  the  wlU  or  the  appoint- 
ment of  the  administrator.  •  •  •"  The 
statute  does  not  apply  to  the  facts  of  this 
case.  The  statements  of  Todd  sought  to  be 
Introduced  were  not  made  by  Todd's  executor 
after  the  probate  of  hto  will,  but  were  made 
by  Todd  while  he  was  acting  with  plaintiff 
as  administrator  of  Tucker's  estate.  The 
plaintiff  was  Incompetent  by  reason  of  the 
fact  that  be  was  an  heir  at  law  of  the  de- 
ceased, Tucker.  Leach  v.  McFadden,  110 
Mo.  584,  19  S.  W.  947;  Messlmer  v.  McCray, 
113  Mo.  382,  21  S.  W.  17;  Miller  v.  Slupsky. 
158  Mo.  643;  Warfield  v.  Hume,  decided  by 
this  court  but  not  yet  officially  reported. 

Miss  Bettie  P.  Todd  was  also  Introduced  as 
a  witness  by  plaintiff  to  prove  the  signature 
of  C.  S.  Pierce,  the  indorser  and  payee  of  the 
note  in  suit  whereupon  the  defendant,  over 
the  objections  of  the  plaintiff,  proceeded  to 
prove  by  her  other  facts  in  the  case.  This 
is  claimed  to  have  been  error  on  the  part  of 
the  court.  It  to  true  that  Mtos  Todd  was  an 
Incompetent  witness,  by  reason  of  the  fact 
that  she  was  an  heir  at  law  of  Todd,  the  de- 
ceased; but  the  plaintiff,  by  introducing  her 
as  his  own  witness,  waived  her  Inconu>eten- 
cy.     Investment  Co.  r.  Vette,  142  Mo.  S60, 
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44  S.  W.  754,  84  Am.  St  Rep.  567;  Hoebn 
y.  Struttmanii,  71  Mo.  App.  309. 

The  defendant  bas  arg^ued  tbat  be  coold 
not  be  beld  to  tbe  payment  of  the  note,  on 
the  ground  that  his  testator  had  assumed  its 
payment  In  consideration  for  the  conveyance 
to  bim  by  Miss  Todd  of  the  California  land 
mortgaged  to  secure  the  same.  The  plalntUf 
has  not  urged  that  point  In  his  argument,  for 
the  reason,  wc  suppose,  that  It  was  unten- 
able, as  there  was  oo  evidence  upon  which  to 
base  it. 

Tbe  plaintiff  offered  to  prove  by  J.  A.  John- 
son certain  statements  alleged  to  have  been 
made  by  Todd  to  him  shortly  before  Todd's 
death  In  reference  to  the  indorsement  of  the 
note.  His  competency  as  a  witness  was  ob- 
jected to  because  he  was  the  husband  of  a 
daughter  of  the  deceased,  Tucker,  which  ob- 
jection was  sustained.  The  plaintiff  com- 
plains of  this  ruling  of  tbe  court.  It  is  in- 
sisted that  the  estate  of  the  decedent,  which 
descended  to  witness'  wife,  under  the  stat- 
ute became  her  separate  estate,  and  there- 
fore the  husband  has  no  such  interest  as 
would  disqualify  him  as  a  witness.  This 
argument  would  perhaps  tie  good  if  the  stat- 
ute which  governs  the  rights  of  married  wo- 
men changed  tbe  entire  relation  that  existed 
i)etween  husband  and  wife  at  common  law, 
but,  unfortunately  for  the  plaintiff's  conten- 
tion, it  does  not.  Callahan  v.  Blllat,  68  Mo. 
App.  435;  Bieber's  Adm'r  v.  Boeckmann,  70 
Mo.  App.  503;  Jolce  v.  Branson.  73  Mo.  28. 
It  Is  useless  to  cite  further  authorities  on 
this  question. 

There  are  other  qnestlons  raised  by  the 
parties  here,  but,  as  those  already  passed  on 
have  precluded  the  right  of  the  plaintiff  to 
recover  upon  any  theory  whatever,  they  will 
not  be  considered. 

For  the  reasons  given,  the  cause  It  af- 
firmed.    All  concur. 


WESTHEIMER  et  al.  v.  McINERNY  et  «1. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

APPBAIr-BILL  or  BXCEPTIONS-RBCORD- 
VBRIPICATION. 

1.  An  appeal  will  be  dismisaed  where  the 
record  fails  to  show  that  a  bill  of  exceptions 
was  filed. 

2.  .A.U  appeal  will  be  dismissed  where  there 
is  uo  abstract  nor  record,  except  appellant's 
printed  book,  styled  ''Record,"  purporting  to 
nave  been  Bigned  by  the  Judge,  but  not  veri- 
fied as  the  law  directs. 

Appeal  from  circuit  court,  Buchanan  coun- 
ty;  W.  K.  James,  Judge. 

Action  by  Ferdinand  Westheimer  and  oth- 
ers against  Mary  Mclnerny  and  others. 
From  a  Judgment  for  plaintiffs,  defendants 
appeaL  Motion  by  plaintiffs  to  dismiss  tbe 
appeal.    Sustained. 

J.  B.  O'Connor  and  R.  A.  Brown,  for  ap- 
pellants.   Chas.  M.  Street,  for  respondents. 


PER  CURIAM.  The  respondent  has  filed 
a  motion  herein  to  dismiss  the  appeal  for 
three  assigned  causes,  only  two  of  which  it 
is  necessary  to  consider.  These  are  as  fol- 
lows: "First,  because  the  appellants  have 
filed  no  bill  of  exceptions  in  this  case;  sec- 
ond, because  the  record  filed  by  the  appel- 
lants herein  does  not  set  out  a  bill  of  excep- 
tions as  having  been  filed  that  is  sufficiently 
Identified."  There  is  nothing  In  the  record 
to  show  that  a  bill  of  exceptions  was  filed; 
consequently  the  motion  must  be  sustained, 
on  the  first  ground  assigned.  This  question 
has  been  so  often  determined  by  this  court 
that  it  is  not  thought  necessary  to  cite  any 
authorities  on  the  question.  There  is  uo 
certificate  of  the  clerk  to  any  paper  filed  in 
the  case;  neither  is  there  an  abstract,  nor 
a  record  of  any  kind.  It  is  true,  the  appel- 
lants have  filed  a  printed  book  of  118  pages, 
but  it  is  not  verified  as  the  law  directs. 
And  while  the  appellants  style  this  book  as 
the  "Record,"  calling  it  a  record  does  not 
make  it  such.  It  is  true  that  it  purports  to 
have  been  signed  by  the  Judge,  but  this  Is 
not  verified  by  the  clerk,  or  in  any  other 
manner.  It  does  not  comply  with  the  rule 
as  held  In  Reno  v.  FItz  Jarrell,  163  Mo.  411. 
63  S.  W.  808. 

Motion  to  dismiss  sustained. 


FRIEDMAN  v.  ENGEL  et  al.i 

(Court  of  Appeals  of  St  Louis,  Mo.    April  1, 
1902.) 

PARTNERSHIP— DISSOLUTION— LIABILITIES. 

Where  a  partnership  is  dissolved  by  one 
member  selling  his  interest  to  a  third  person, 
but  the  business  is  conducted  In  the  same  firm 
name,  the  renewal  of  a  note  of  the  old  firm  In 
the  firm  name  by  a  member  thereof  who  is 
also  a  member  of  the  new  firm  is  not  binding 
ou  a  member  of  the  new  firm,  who  was  not  a 
member  of  the  old  firm. 

Appeal  from  St  Liouis  circuit  court;  Selden 
P.  Spencer,  Judge. 

Action  on  a  note  by  Louis  Friedman  against 
M.  Engel  &  Co.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  J.  C.  Punch  appeals. 
Reversed  as  to  defendant  Punch. 

Montague  Punch,  for  appelant  P.  W. 
H&berman,  for  respondents. 

BLAND,  P.  J.  The  suit  Is  on  the  follow- 
ing promissory  note:  "St  Louis,  Mo.,  8—11, 
1900.  One  day  after  date  we  promise  to  pay 
to  the  ordw  of  Louis  Friedman  two  hundred 
and  fourteen  «o/ioo  dollars,  for  value  receiv- 
ed, begotiable  and  payable  at  the  office  of 
tbe  Union  Trust  Company  of  St  Louis,  with 
interest  after  maturity  at  the  rate  of  eight  per 
cent  per  annum.  [Signed]  M.  Engel  &  Go." 
The  Issues  were  submitted  to  the  court  with- 
out the  intervention  of  a  Jury,  who,  after 
hearing  the  evidence,  and  without  givliig  any 
declaration  of  law,  rendered  Judgment  against 

'  Rehearing  denied  April  15.  U02. 
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both  defendants  for  the  balance  due  on  tbe 
note,— ?178.28.  Defendant  Pimch  alone  ap- 
pealed. 

The  facta  are  that  on  April  19,  1900,  the 
firm  of  M.  Engel  &  Co.  was  composed  of 
M.  Engel,  J.  C.  Punch,  and  A.  Trleber,  do- 
ing business  under  the  name  and  style  of 
M.  Enjit'l  &  Co.;  that  afterwards,  to  wit,  on 
the  24th  day  of  April,  1900,  the  firm  of  M. 
Engel  &  Co.  was  dissolved,  by  A.  Trleber 
selling  his  interest  in  the  Qrai  to  Engel  & 
Punch,  who  thereafter  continued  the  business 
imder  the  old  partnership  name  of  M.  Engel 
&  Co.  On  April  19,  1900,  M.  Engel  borrowed 
of  plaintiff  $250,  and  gave  to  him  a  note  for 
that  amount,  signed,  "M.  Engel  &  Company." 
Afterwards,  and  after  the  dissolution  of  the 
Arm,  to  wit,  on  August  8,  1900,  Engel  stur- 
renOered  the  original  note  to  plaintiff,  and 
gave  the  note  sued  oh.  Defendant  Punch 
testttled  that  he  did  not  know  anything  about 
the  execution  of  the  Urat  note,  nor  of  the  note 
of  August  8th,  until  after  the  firm  of  M. 
Engol  &  Co.  had  gone  entirely  out  of  busi- 
ness; that  the  money  borrowed  by  Engel 
of  the  plaintiff  was  never  turned  into  the 
firm  of  M.  Engel  &  Co.  by  Engel;  that  it 
was  not  used  to  pay  any  debt  of  the  partner- 
ship, or  used  in  any  way  for  the  benefit  of 
the  Arm,  and  never  was  an  asset  of  the  firm. 
The  contention  of  appellant  Is  that  on  tbe 
retirement  of  Trleber  the  firm  of  M.  Engel 
&  Co.  became  dissolved,  and  that,  after  the 
dlssolutioh  of  the  partnership,  Engel  bad  no 
authority  to  execute  a  note  renewing  the  old 
note.  There  is  no  evidence  in  the  record 
tending  to  show  that  Engel  had  any  express 
antliority  vested  in  him  by  the  articles  of 
partnership,  or  by  aiiy  agreement  at  the  time 
of  its  dissolution,  to  renew  any  note  which 
had  theretofore  been  given  by  the  firm  of 
M.  Engel  &  Co.,  composed  of  Engel,  Trleber, 
and  Punch;  nor  Is  there  any  evidence  tend- 
ing to  show  that  Punch  or  Trieber  after  the 
dissolution  conferred  any  authority  upon  M. 
Engel  to  renew  any  note  that  the  firm  owed; 
nor  is  there  any  evidence  in  the  record  tend- 
ing to  show  that  the  new  firm,  composed  of 
Engel  and  Punch,  assumed  or  agreed  to  pay 
this  or  any  other  partnership  debt  of  the  old 
firm.  On  the  contrary,  the  evidence  is  that 
Punch  had  no  Icnowledge  or  information  of 
tlic  existence  of  the  note  in  suit  until  some 
time  in  December.  1000,  or  .Tanuary,  1901, 
and  after  the  partuerehlp  Ijetween  him  and 
Engel  had  been  dissolved,  or  that  any  money 
had  been  borrowed  by  plaintiff  in  the  name 
of  M.  Engel  &  Co.,  or  that  any  note  had 
been  given  to  him  signed  by  M.  Engel  &  Co. 

It  is  well-settled  law  that  the  retirement 
of  one  menil)er  of  a  firm  Ipso  facto  oiterates 
as  a  dissolution  of  the  firm,  and  this  is  so 
notwithstanding  the  new  fli-m  may  be  con- 
tinued under  the  same  name  as  the  old. 
Spiiuiihorst  v.  Linlt,  4(5  Mo.  197;  Allen  v. 
iMttan,  90  Mo.  rm.  10  S.  W.  149.  It  Is  also 
well-settled  law  that  one  partner  cannot  exe- 
cute a  note  in   the  name  of  the  firm  after 


its  dissolution,  even  in  renewal  of  a  note  of 
the  firm,  so  as  to  bind  any  of  tbe  other 
partners.  Moore  v.  I^ckman,  52  Mo.  323: 
Springer  v.  Cabell,  10  Mo.  640;  Broughton 
V.  Sumner,  80  Mo.  App.  386;  Evangelical 
Synod  v.  Schoeneich,  143  Mo.,  loc.  clt.  659. 
45  S.  W.  647.  If,  therefore.  It  be  conceded 
that  tlie  note  is  executed  In  the  name  of  M. 
Engel  &  Co.,  the  original  note  having  been 
given  for  a  debt  of  the  firm  composed  at  thf 
time  of  Engel,  Trieber,  and  Punch,  the  noto 
given  after  the  dissolution  of  this  firm  by 
Engel  alone,  without  the  knowledge  or  con- 
sent of  Punch,  is  not  binding  on  Punch,  and 
the  Judgment  as  to  him  is  reversed. 

BARCLAY  and  GOODE,  J  J.,  concur. 


PURCEIX  et  al.  v.  LAND  TITLE  GUAR- 
ANTEE CO. 

(Court  of  Appeals  of  Kansas  City,  Mo.     April 
7,  1902.) 

TITLE  INSURANCB-CONSTRUCTION  OP  POLICY 
—ACCRUAL   OP    ACTION— LIMITA- 
TIONS—WAIVER. 

1.  Where  a  certificate  of  title  issued  by  a 
title  insurance  company  to  a  landowner,  as  ti 
the  title  of  the  latter,  recites  that  the  ^ar- 
antor  sliall  not  be  liable  for  damages  to  ex- 
ceed a  certain  sum,  and  shall  defend  the  guar- 
antee, or  bis  successors  or  heirs,  as  to  every 
claim  adverse  to  the  title  guarantied,  and  thai, 
if  the  loss  is  less  tiian  all  the  laud,  the  com- 
pany shall  only  be  liable  for  a  proportionate 
sltare  of  the  loss,  and  that  the  guarantor,  iu 
case  it  makes  payments  under  the  certificato, 
shall  l>e  subrogated  to  the  rights  of  the  guar- 
antee, tbe  instrument  is  a  guaranty  of  title, 
and  is  not  rendered  a  mere  guaranty  of  the  cor- 
rectness of  the  certificate  by  the  additional 
provision  that  the  company  guaranties  the  cer- 
tificate to  be  correct. 

2.  An  action  on  a  title  insurance  policy  does 
not  accrue,  or  limitations  commence  to  run. 
till  insured  is  evicted  by  the  holder  of  a  supe- 
rior title,  though  the  mortgage  under  which  he 
is  evicted  wa&in  existence  when  the  title  was 
guarantied. 

3.  AVhere  a  policy  of  title  insurance  requires 
notice  of  any  adverse  claim  to  l>e  given  to  the 
company,  the  act  of  the  agent  of  the  company, 
on  being  informed  by  insured  of  the  eKi.<<tene«- 
of  a  mortgage  against  tbe  property,  in  stating 
to  insured  that  it  amounts  to  nothing,  and  fur 
insured  to  pay  no  attention  thereto,  which  is 
relied  on  by  insured,  is  a  waiver  of  the  prori- 
sioRs  requiring  notice,  which  will  estop  the 
company  from  u;:ging  want  Of  notice  of  such 
claim  as  a  defense  to  an  action  on  the  policy. 

Appeal  from  circuit  court,  Jackson  coun- 
ty;  E.  P.  Gates,  Judge. 

Action  by  John  Purceil  and  another  against 
tlie  Land  Title  Guaraiftee  Company  on  a 
policy  of  title  Insurance.  From  a  judgment 
for  plaintiffs,  defendant  appeals.    Afiinnci). 

Dobson  &  McCune,  Frank  Hagerman,  aii<I 
J.  P.  Gilmer,  for  appellant  Johnson  &  Lu- 
cas, for  respondents. 

BROADDUS,  J.  The  allegations  ot  tne 
petition  are  that  the  defendant  corporation 
was  at  the  date  of  tlie  transaction  herein- 
after mentioned,  and  still  is,  engaged  In  the 
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bnalneu  of  examining,  certifying,  and  guar- 
antying titles  in  Jackson  county.  Mo.,  and 
that  on  the  25tli  day  of  NoTemI>er,  1890,  the 
defendant,  in  consideration  of  tlie  sum  of 
$40  paid  to  it  by  tlie  plalntilTs,  issued  to  said 
plaintiffs,  in  writing,  tbe  following  certifi- 
cate or  guaranty  of  titie  to  the  lands  therein 
described  (omitting  description  of  the  prop- 
erty), viz.:  "Land  Titie  Guarantee  Com- 
pany, a  corporation  under  the  laws  of  Mis- 
souri, pursuant  to  application  No.  1,158,  dated 
the  twenty-fourth  day  of  November,  1890, 
referred  to  and  made  a  part  of  this  contract, 
hereby  certifies  that  it  has  examined  the  titie 
to  the  following  described  lands  In  Jackson 
-coiinty,  Missouri,  to  wit,  •  *  •  and  here- 
by certifies  that  John  Purcell  (owning  an 
undivided  two-thirds  Interest  therein)  and 
Pierce  Beresford  (owning  an  undivided  one- 
third  Interest  therein)  have  a  good  and  per- 
fect titie  in  fee  simple  to  the  above-de- 
scribed premises,  free  from  liens  and  incum- 
brances, on  this  25th  day  of  November,  1890, 
at  four  o'clock  and  fifty-five  minutes  p.  m., 
«xcept  a  deed  ot  trust  executed  by  John  Pur- 
cell and  Pierce  Beresford,  dated  November 
2d,  1889.  and  recorded  in  Book  B381,  at  page 
154,  in  the  recorder's  office  of  Jackson  coun- 
ty, Missouri,  securing  to  William  J.  Scott 
six  notes,  amounting  in  the  aggregate  to 
ifZJBOQ)  twenty-eight  hundred  dollars,  and  in- 
terest thereon.  And  the  said  Land  Titie 
tiuarantee  Company,  for  the  consideration 
■of  forty  dollars,  makes  this  certificate  to 
John  Purcell  and  Pierce  Beresford,  their 
heirs  and  assigns,  and  guaranties  the  same 
to  be  correct  Said  guarantor  shall  not  be 
liable  tor  damages  beyond  five  thousand  dol- 
lars, and  shall,  at  its  own  cost,  defend  said 
guarantees,  and  heirs  and  assigns.  In  every 
suit  or  proceeding  on  any  claim  against  or 
right  to  said  land,  or  any  part  thereof,  ad- 
verse to  the  titie  hereby  guarantied,  and  not 
herein  excepted,  provided  the  party  or  par- 
ties entitied  to  such  defense  shall,  within  a 
.reasonable  time  after  the  commencement  of 
such  aoit  or  proceeding,  and  in  ample  time 
for  defense  therein,  give  said  guarantor  writ- 
ten notice  of  the  pendency  of  the  suit  or 
proceeding,  and  authority  to  defend;  said 
guarantor  not  to  be  liable  for  loss  or  dam- 
age from  a  suit  or  proceeding  without  such 
notice  and  authority;  and  said  guarantor 
shall  not  be  liable  until  each  adverse  claim 
or  right  shall  have  been  held  valid  by  a  court 
of  last  resort;  and,  if  such  adverse  claim  or 
right  80  established  shall  be  for  less  than  the 
whole  of  the  land,  then  the  liability  of  the 
guarantee'  shall  be  only  such  part  of  the 
whole  liability  limited  above  as  shaU  bear 
the  same  ratio  to  the  whole  liability  that  the 
adverse  claim  or  right  established  may  bear 
to  the  whole  lands.  If  the  guarantor  shall 
at  any  time  pay  any  claim  nnder  this  certifi- 
cate and  guaranty^  it  shall  be  entitled  to  all 
rights  and  remedies  which  the  party  guar- 
antied would  have  against  any  other  party 
or  ivoperty  on  account  of  loss  from  the  es- 


tablishment of  such  adverse  claim  or  right, 
had  this  certificate  and  guaranty  not  been 
mode,  and  shall  be  entitied  to  an  assignment 
of  such  rights,  if  an  assignment  can  legally 
be  made,  or  to  the  proper  remedy  or  reme- 
dies in  the  name  of  any  other  party  or  par- 
ties for  its  use  when  it  cannot  according  to 
law,  obtain  an  assignment  of  such  rights  and 
enforce  the  remedy  In  its  own  name;  and 
said  guarantor  shall  be  subrogated  to  all 
rights  of  action  and  remedies  to  accomplish 
the  result  above  specified.  In  testimony 
whereof,  the  Land  Titie  Guarantee  Com- 
pany has  caused  this  certificate  to  be  signed 
by  its  president,  and  its  seal  to  be  attested 
by  its  secretary,  this  twenty-fifth  day  of 
November,  A.  D.  1800.  Samuel  M.  Jarvis, 
President  [Seal.]  Attest:  A.  W.  Chllds, 
Secretary."  Plaintiffs  allege  that  at  the  time 
defendant  issued  said  certificate  there  was  a 
valid  deed  of  trust  creating  a  lien  upon  said 
property,  which  was  afterwards  foreclosed 
by  sale,  and  that  the  plaintiffs  were  evicted 
by  legal  process  from  the  possession  of  said 
property  by  the  purchasers  at  said  sale. 
Plaintiffs  sue  for  a  breach  of  the  contract 
Defendant's  answer  makes  several  special 
defenses,  some  of  which  are  not  relied  on  in 
this  appeal.  We  will  only  consider  such  as 
are.  The  statute  of  limitations  is  pleaded, 
and  failure  of  plaintiffs  to  give  defendant 
written  notice  of  the  proceedings  to  fore- 
close said  deed  of  trust  as  provided  by  the 
certificate,  in  addition  to  the  general  denial 
of  the  right  of  the  plaintiffs  to  recover  on 
the  cause  of  action  set  out  in  their  petition. 
The  plaintiffs  admit  the  failure  to  give  the 
writien  notice  as  alleged,  but  charged  that 
the  defendant  waived  it  There  was  a  trial 
before  a  Jury,  and  verdict  and  Judgment  for 
plaintiffs  for  $2,600,  from  which  defendant 
appealed. 

The  principal  contention  upon  the  part  of 
the  defendant  is  that  the  writing  in  suit  is 
not  a  guaranty  of  titie,— only  a  guaranty  of 
the  correctness  of  the  certificate.  This  con- 
tention is  based  upon  the  following  recita- 
tion in  the  certificate,  viz.:  "And  the  said 
Land  Title  Guarantee  Company,  for  the 
consideration  of  forty  dollars,  makes  this 
certificate  to  John  Purcell  and  Pierce  Beres- 
ford, their  heirs  and  assigns,  and  guaranties 
the  same  to  be  correct."  Standing  alone, 
there  could  be  no  construction  put  upon  It 
other  than  that  it  was  merely  a  guaranty  of 
the  correctness  of  the  certificate,  for  that  is 
its  plain  meaning.  It  would  not  be  a  de- 
batable point  But  such  a  construction 
would,  in  effect  render  nugatory  other  pro- 
visions in  the  certificate,  to  be  found  in  the 
two  following  clauses,  which  would  be  do- 
ing violence  to  the  rule  that  "the  whole 
agreement  is  to  be  considered,  and  a  liberal 
interpretation  given."  Johnson  Co.  v.  Wocd. 
84  Ma,  loc.  cit  500.  This  is  said  to  be  a 
rule  of  general  application.  In  truth,  we 
do  not  see  how  any  other  rule  coidd  exist 
as  any  other  or  different  rule  would  be  in 
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conflict  with  the  plainest  dictates  ot  com- 
iDon  sense  and  right.  "Common  sense  and 
good  faith  are  the  leading  characteristics  of 
all  Interpretations."  Bank  v.  Haywood,  62 
Mo.  App.  560.  In  the  next  clause  of  said 
writing,  among  other  things,  we  find  the  fol- 
lowing; langfiage:  "  Said  guarantor  s?mU  not 
be  liable  for  damages  beyond  five  tJiousand 
dollam,  and  shall  at  its  own  cost  defend  said 
guaranties,  and  heirs  and  assigns,  in  every 
suit  or  proceeding  on  any  claim  against  or 
right  to  said  land,  or  any  part  thereof,  ad- 
verse to  the  title  hereby  guarantied,"  eta. 
(Italics  ours.)  If  the  defendant  was  only 
contracting  for  the  correctness  of  the  cer- 
tificate, wherein  the  rule  of  damages  would 
be  very  different  from  that  in  a  case  of 
guaranty  of  title,  why  was  It  deemed  neces- 
sary to  Insert  a  provision  in  the  contract 
guarding  the  rights  of  the  defendant  so 
closely  as  to  require  of  plaintiffs,  if  any 
proceedings  were  instituted,  or  claim  against 
or  right  to  the  land,  to  give  it  written  no- 
tice, in  order  that  it  might  protect  its  inter- 
est to  be  affected  by  said  proceedings,  or 
such  claim  adverse  to  the  title  guarantied? 
And  the  language  used,  "adverse  to  the  title 
hereby  guarantied,"  seems  to  be  just  as 
explicit  as  that  in  the  former  clause,  where- 
in the  correctness  of  the  certificate  is  guar- 
antied. And  fiu-ther  It  is  provided  that  if 
loss  is  occasioned  by  any  proceedings,  or 
claim  or  right  established  against  the  prop- 
erty, "if  less  than  the  whole  of  the  land, 
then  the  liability  of  the  guarantor"  shall  be 
proportionate.  Thus  not  only  Is  there  a  pro- 
vision guarding  the  rights  of  the  defendant 
in  case  of  proceedings  against  the  property, 
or  claims  or  rights  asserted  against  it,  but 
a  rule  is  provided  by  which  the  extent  of 
the  defendant's  liability  is  to  be  ascertained 
in  case  of  loss.  And  the  succeeding  clause 
provides  that,  "if  the  guarantor  shall  at  any 
time  pay  any  claim'  under  this  certificate 
and  guaranty,"  It  shall  be  subrogated  to  all 
the  rights  of  the  guarantee,  and  shall  be  en- 
titled to  an  assignment  of  all  such  rights. 
If  the  defendant's  undertaking  was  only  as  to 
the  correctness  of  the  certificate,  it  would  not 
have  to  answer  for  loss  occasioned  by  any 
proceedings  against  the  property,  or  by  rea- 
son of  the  assertion  of  any  claim  or  right 
against  it,  in  which  event  the  said  two  last 
clauses  of  the  instrument  would  be  wholly 
unnecessary  as  a  part  of  the  same.  Further, 
what  meaning  are  we  to  attach  to  the  words, 
"adverse  to  the  title  hereby  guarantied,"  ex- 
cept what  they  plainly  Import,— that  the  de- 
fendant was  a  guarantor  of  the  plaintiffs'  ti- 
tle? There  are  no  other  words  used  in  the 
entire  Instrument  that  are  In  the  least  in  con- 
flict with  them,  or  the  meaning  attached  to 
them.  The  fact  that  the  defendant  in  the 
first  Instance  guarantied  the  correctness  of 
the  certificate  Is  In  no  sense  Inconsistent  with 
a  guaranty  of  title  also.  In  fact  a  certificate 
of  title  is  in  effect  only  a  corollary  of  a 


guaranty  of  title.  It  seems  to  ns  that  the 
writing,  looking  at  it  as  a  whole,  in  all  its 
provisions,  should  be  construed  as  a  guar- 
anty of  title. 

It  Is  contended  that  the  plaintiffs'  cause 
of  action  is  barred  by  the  statute  of  limita- 
tions, as  the  certificate  in  question  was  is- 
sued November  25,  1880,  and  suit  begun  De- 
cember 21,  1807,— more  thon  Ave  years  after 
the  date  of  the  certificate.  If  the  five-years 
limitation  applies,  and  the  cause  of  action 
accrued  at  the  date  of  Issuance  of  the  guar- 
anty, then  said  contention  must  be  sus- 
tained. In  Schade  v.  Gehner,  133  Mo.  252. 
34  S.  W.  576,  a  question  arose  upon  a  case 
against  an  abstractor  of  titles  as  to  the 
title  to  a  certain  city  lot  The  action  was 
one  for  negligence.  The  defendant  had  rep- 
resented to  the  plaintiff  that  he  had  exam- 
ined the  title  to  the  land,  and  that  it  was 
all  right.  This  was  done  in  November,  1881. 
The  court  held  that,  in  actions  on  the  case 
for  negligence,  the  cause  of  action  is  In  the 
breach  of  duty,  and  not  the  consequential 
damages  resulting  therefrom,  and  that  the 
statute  begins  to  run  from  the  time  of  the 
breach,  and  not  from  the  time  the  conse- 
quential damages  ensue.  In  other  words, 
the  cause  of  action  grew  out  of  the  negli- 
gence of  the  defendant  in  his  examination 
of  and  report  on  the  condition  of  the  titio, 
which  was  in  November,  1881,  and  that  the 
statute  began  to  run  from  that  date.  The 
action  here  Is  on  an  Indemnity,  and  the  rule 
applied  by  the  courts  is  very  different.  In 
Rowsey  v.  Lynch,  61  Mo.,  loc.  dt  583,  the 
court  held  that  In  an  action  on  a  simple 
contract  of  indemnity  there  was  no  breach 
until  the  plaintiff  suffered  damages  by  the 
sale  of  his  property.  A  contract  of  insur- 
ance is  an  indemnity,  and  it  would  not  be 
contended  that  the  cause  of  action  accrued 
at  the  date  of  the  policy,  and  not  at  the 
time  of  the  loss.  A  guaranty  Is  also  an 
indemnity  similar  to  that  of  insurance,  and 
is  governed  by  the  same  rule.  This  stands 
to  reason.  It  is  true  that  the  incumbrance 
under  which  the  plaintiffs  were  evicted  ^- 
isted  at  the  time  of  the  issuance  of  the  ca>- 
tlflcate  in  question,  but  the  indemnity  was 
not  against  incumbrances,  but  against  the 
assertion  of  such  or  other  claims  or  rights 
against  the  property,  and  loss  occasioned 
thereby.  The  plaintiffs  had  no  cause  of  ac- 
tion under  their  contract  until  the  adverse 
claim  against  plaintiffs'  property  was  as- 
serted, and  the  defendant  afforded  time  and 
opportunity  of  defending  against  it.  The 
defense  was  made  by  defendant  and  Judg- 
ment of  eviction  against  plaintiffs'  tenants 
was  rendered  in  June,  1887,  and  the  suit  was 
begun  in  December  of  the  same  year.  We 
hold  that,  under  the  contract  in  suit,  the 
breach  did  not  occur  until  plalntlfFs'  evic- 
tion. 

It  was  a  condition  of  the  contract  that 
plaintiffs  were  to  give  defendant  written  no- 
tice of  any  proceedings  against  the  prop- 
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erty,  wlilch  they  failed  to  dQ.  The  plaintiffs 
admit  that  they  did  not  give  the  notice  re- 
qnired,  but  allege  that  the  defendant  waived 
it  On  the  trial,  plaintiff  Purcell  testified 
that  when  he  learned  of  the  said  outstand- 
ing deed  of  trust  he  went  to  Mr.  Schuler, 
the  agent  In  charge  of  the  defendant's  busi- 
ness in  Kansas  City,  Mo.,  and  Informed 
him  of  the  existence  of  said  deed  of  trust; 
that  Mr.  Schuler  told  him  that  It  did  not 
amount  to  anything,  and  that  he  need  not 
pay  any  further  attention  to  it  Plaintiff 
then  stated  that  it  was  on  account  of  what 
the  agent  said  that  he  gave  no  notice.  In 
Nicliell  V.  Insurance  Co.,  144  Mo.  420,  46  S. 
W.  435,  In  an  opinion  by  Judge  Marshall, 
the  court  held  that  when  a  local  agent  of 
an  Insurance  company  has  authority  to  rep- 
resent the  company  In  making  contracts  of 
insurance,  In  collecting  the  premiums,  and 
in  signing  Its  policies,  he  has  also  author- 
ity to  waive  proof  of  loss,  either  in  writing 
or  by  parol,  or  by  matters  in  pais  which 
amount  to  an  estoppel.  As  has  been  said, 
the  contract  in  suit,  like  an  insurance  i)oI- 
Icy,  is  in  the  nature  of  an  indemnity,  and 
tiie  rnle  applicable  to  Insurance  agents  as 
to  the  power  of  waiver  applies  as  well  to 
the  one  as  the  other.  If  the  plaintiff  Pur- 
cell relied  on  the  statement  of  the  agent 
that  he  need  pay  no  attention  to  the  deed 
In  question,  and  that  It  was  for  that  reason 
that  be  did  not  give  the  written  notice  of 
the  foreclosure  proceedings,  the  defendant 
is  estopped,  under  the  rule,  from  availing 
itself  of  plaintiffs'  failure  in  that  respect 
The  matter  was  submitted  to  the  Jury  in  an 
appropriate  Instruction,  and  the  finding  on 
that  Issue  was  for  the  plaintiffs,  and  we  can 
see  no  good  cause  for  disturbing  the  verdict 

The  defendant  asked  at  the  hands  of  the 
court  16  instructions,  all  of  which  were  re- 
fused but  3,  and  those  so  refnsed  are  In 
conflict  with  this  opinion.  Those  given  for 
the  plaintiffs  represent  the  true  theory  of 
the  case. 

For  the  reasons  given,  the  cause  is  af- 
firmed.   All  concur. 


FUNNv.  MECHANICS'  BUILDING  ASS'N.  i 

<Conrt  of  Appeals  of  St.  Louis,  Mo.    April  1, 
1902.) 

U8DRT— VOLUNTARY  PAYMENT  —  RBCOVBRY  — 

STATUTE-CON8TRDCTION— DDRB8S— 

EVIDBNCB-SUFFICIENCT. 

1.  Bev.  St  1800,  Si  3709,  3710,  providing 
that  usury  may  be  pleaded  as  a  defeuse,  and 
that  usury  paid  shall  be  credited  on  the  debt, 
and  that  usury  invalidates  chattel  mortgages 
or  liens  on  personal  property,  does  not  affect 
the  role  that  a  debtor  cannot  sue  to  recover 
usnrioas  interest  voluntarily  paid. 

2.  Kvidence,  iu  an  action  by  a  borrower 
against  a  building  and  loan  association  to  re- 
cover a  8um  paid  In  settlement  of  the  debt, 
'vrbich  did  not  even  show  that  defendant  threat- 
ened to  sell  the  property,  held  not  to  show  du- 
ress iu  such  payment  which  would  authorize  a 
recovery  of  the  sum  paid. 


Appeal  from  Hannibal  court  of  common 
pleas;   David  H.  Kby,  Judge. 

Action  by  Frances  H.  Fllnn  against  the 
Mechanics'  Building  Association,  to  recover 
money  alleged  to  have  been  unlawfully  col- 
lected from  plaintiff  by  defendant  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

John  L.  RoBards,  for  appellant  Thos.  H, 
Bacon,  for  respondent 

600DE,  J.  The  appellant  Frances  H. 
Fllnn,  sued  to  recover  the  sum  of  $1,2(55.30, 
alleged  to  have  been  unlawfully  exacted 
from  her  by  the  respondent  as  nominally 
premiums,  but  in  fact  usurious  Interest  on 
a  loan  made  to  her  by  the  respondent  In 
February,  1800.  The  sum  really  in  contro- 
versy is  $811.70,  which  appellant  claims  vras 
extorted  from  her  by  a  threat  to  foreclose 
a  deed  of  trust  given  on  her  property  to  se- 
cure the  loan  after  she  had  paid  In  full  the 
amount  she  had  borrowed,  together  with 
all  legal  charges  thereon. 

In  our  opinion,  the  disposition  of  this  ap- 
peal depends  entirely  on  whether  appellant 
paid  the  sum  of  money  last  mentl«ned  vol- 
untarily, or  under  circumstances  wliich  con- 
stituted duress;  not  that  we  hold  she  did 
not  owe  any  part  of  the  sum,  or  that  all  of 
It  consisted  of  usurious  Interest  for  lack  of 
competitive  bidding  to  fix  the  premium  when 
the  loan  was  made,  but  because  we  are  of 
the  opinion  that  whatever  portion  of  It  was 
usury  cannot  be  recovered  If  it  was  paid 
voluntarily.  Ransom  v.  Hays,  39  Mo.  445; 
Kirkpa trick  v.  Smith,  55  Mo.  389;  Peters 
V.  Lowensteln,  44  Mo.  App.  406.  That  was 
unquestionably  the  law  of  this  state  prior 
to  the  enactment  of  the  statute  of  1891 
(Rev.  St  1899,  §<  3709,  3710),  but  appellant 
claims  that  statute  changed  the  rule.  It 
did  change  It,  so  far  as  it  undertook  to; 
tliat  Is,  to  the  extent  of  providing  that  usu- 
rious interest  which  has  been  paid  shall  be 
credited  to  the  principal  debt  when  usury  Is 
pleaded  as  a  defense  to  an  action,  so  that 
the  creditor  may  recover  Judgment  for  no 
more  than  the  amount  due  on  the  principal 
debt  with  legal  interest  after  deducting 
therefrom  all  usurious  payments.  The  stat- 
ute further  provides  that.  In  an  action  for 
the  enforcement  of  a  Hen  on  personal  prop- 
erty pledged  or  mortgaged  to  secure  indebt- 
edness, or  in  a  case  where  the  validity  of 
such  a  lien  is  drawn  In  question,  proof  that 
the  party  holding  the  Hen  has  received  or 
exacted  usurious  interest  renders  the  Uen 
void.  Neither  of  those  provisions  reaches 
this  case,  or  enables  a  party  to  voluntarily 
pay  usury  and  thereafter  maintain  an  ac- 
tion to  recover  back  the  money  paid,  but 
leaves  that  matter  as  It  was  before;  where- 
fore a  debtor  from  whom'  a  creditor  seeks  to 
collect  usurious  interest  must  resist  the  at- 
tempt, and  In  default  of  so  doing  has  no 
I  standing  to  get  back  his  money,  unless  he  is 


*  Retaearlng  denied. 
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ezciued  from  reslBtlng  payment  because  of 
dureas. 

The  queatloD.  then.  Is,  was  the  money 
which  appellant  seeks  to  recover  extorted 
from  her  by  the  respondent  by  conduct  and 
under  circumstances  which  amount  to  du- 
ress? There  may  be  such  duress  of  prop- 
erty or  goods  as  will  entitle  a  person  there- 
by coerced  into  making  payment  to  reim- 
bursement, as  where  an  owner  Is  compelled 
to  yield  to  an  extortionate  demand  to  ob- 
tain posseselon  of  bis  property.  Wilkerson 
V.  Hood,  65  Mo.  App.  491.  But  the  circum- 
stances under  which  appellant  paid  this 
money,  as  testified  to  by  herself,  do  not  lend 
the  slightest  countenance  to  the  notion  that 
she  was  duressed  or  coerced;  but,  on  the 
other  hand,  show  a  purely  voluntary  pay- 
ment As  this  is  the  pivotal  point  of  the 
case,  her  version  of  the  afCalr  is  the  best 
means  of  deciding  It  and  had  better  be 
given,  together  with  some  preliminary  state- 
ments. She  was  a  music  teacher  in  the  city 
of  Hannibal,  and  had  been  paying  rent 
for  a  long  while,  and,  desiring  to  pur- 
chase a  home  at  a  moderate  cost  and  near 
the  business  part  of  the  city,  she  applied  to 
Llewellyn  W.  Boswell,  who  is  a  lawyer  and 
real  estate  agent  and  also  secretary  of  the 
Mechanics'  Building  Association,  to  find  her 
such  a  property.  Thereafter  he  submitted 
a  proposition  to  sell  her  a  home  at  about  the 
cost  she  desired,  owned  by  Mrs.  Mary  J. 
Rhodes.  Appellant  bad  but  little  money  to 
pay  on  the  purchase  price,  and  Boswell  sug- 
gested to  her  that  she  pay  $200  in  cash,  and 
borrow  the  balance  from  the  building  asso- 
ciation. It  should  be  stated  that  this  con- 
troversy is  one  of  many  growing  out  of  the 
failure  of  building  associations  to  mature 
their  stock  as  soon  as  their  officers  and 
stockholders  expected.  Mrs.  Flinn  claims 
that  Boswell  represented  to  her  that  she 
would  only  have  to  pay  eight  years  on  h^ 
loan,  by  which  time  her  stock  would  be 
paid  up,— that  he  made  that  statement  over 
and  over  again,  and  she  relied  on  it  and 
lK>rrowed  from  the  company  on  the  faith  of 
it  Boswell  told  her  that  she  would  have  to 
take  stock  in  the  company  and  bid  not  less 
than  26  per  cent  premium  to  get  the  loan  of 
$1,900.    Here  is  what  she  says  as  to  that: 

"A.  He  said,  with  regard  to  the  premium, 
that  I  would  be  obliged  to  bid  25  per  cent 
of  11,900.  I  said,  'I  want  to  know  what 
that  means.'  I  had  never  heard  of  the  pre- 
mium before.  He  said  that  every  one  who 
borrowed  money  of  the  building  association 
was  obliged  to  pay  a  premium  of  25  per  cent 
on  their  loan,  and  I  then  refused  to  go  any 
farther.  I  said,  'Well,  if  I  have  got  to  do 
that  I  will  not  go  any  farther.*  'Well,'  he 
says.  'If  you  are  not  willing  to  do  so,  you 
might  as  well  stop  right  here.'  Then  I  real- 
ized that  there  were  other  people  in  build- 
ing associations  who  thought  it  was  a  good 
investment—  Q.  Never  mind  about  your 
opinion.    Just   state   the   facts.    A.  I   said 


then,  'How  anr  I,  to  bid  thatr  He  said.  Ton 
should  go  to  a  meeting  of  the  directors,  and 
bid  it  in  yourself.'  I  said,  'Where  do  the 
directors  meet?'  He  said  that  they  met  in 
a  down-town  office,  and  he  mentioned  the 
office  (I  have  forgotten  where  It  was),  but 
he  says,  'If  you  want  I  can  bid  it  in  your 
name,'  and  I  asked  In  regard  to  the  amount 
I  said,  'Must  I  bid  25  per  centr  He  said. 
'No  one  gets  a  dollar  of  the  building  associa- 
tion for  less  than  25  per  cent  premiimi.' 
After  talking  it  over,  I  decided  to  do  It 
and  gave  Mr.  Bosw^  power  to  bid  for  me 
the  25  per  cent  which  he  said  was  called 
for." 

She  authorized  Boswdl  to  make  the  bid 
for  her,  he  telling  her  that  she  would  have 
to  give  a  note  for  $2,535  in  order  to  get 
the  $1,900  in  cash  which  she  desired.  The 
loan  was  duly  made,  although  she  claims 
an  excessive  charge  was  exacted  at  the 
time,  a  contention  not  made  good  by  the 
proof,  and  not  Important  to  be  considered 
here.  She  paid  on  the  loan  for  eight  years, 
or  thereabonts,  and  then  concluded  she  bad 
paid  enough  to  be  entitled  to  have  her  note 
returned,  and  the  deed  of  trust  canceled, 
according  to  the  aforesaid  statement  she 
claims  Boswell  made  to  her, — that  she  would 
only  have  to  pay  for  eight  years.  When 
she  Investigated  the  matter,  the  company 
claimed  she  still  owed  $811,  which  sum  she 
paid,  and  the  question  is  whether  this  pay- 
ment was  voluntary  or  under  duress.  Here 
is  her  testimony  on  the  subject  which  we 
will  set  out  rather  fully,  because  of  its  im- 
portance: 

"A.  *  *  *  I  paid  during  those  nine 
months  still  my  $25.70,  and  when  at  the  end 
of  that  month  I  made  up  my  mind  that  I 
must  pay  out  and  I  had  in  the  meantime 
spoken  to  two  of  the  directors,  beside  Mr. 
Boswell.  One  of  them  said,  'Oh,  it  might 
run  fifteen  years,  or  longer  than  that  for 
all  we  know.'  So  I  felt  the  only  way  for  me 
was  to  pay  out  I  asked  Mr.  Boswell  for 
the  amount  when  I  paid  the  June,  1898,  pay- 
ment. It  seems  It  was  the  17th.  Q.  What 
date  did  you  make  the  final  payment?  A.  I 
suppose  it  was  the  17th.  or  a  day  or  two  be- 
fore, because  It  was  the  17th  the  card  is  dat- 
ed, and  he  said  he  would  have  to  look  it  up. 
My  book  will  show.  Q.  I  will  just  suggest 
that  June  30th  is  the  time,  and  there  is  no 
controversy  about  that?  A.  I  asked  him  then 
to  tell  me  again  how  much  I  had  to  pay.  I 
had  paid  for  nine  months,  $225,  and  he  sent 
me  that  card  saying  I  had  yet  to  pay  $S11. 
I  had  paid  on  the  $986,  $225,  and  yet  bad 
$811  to  pay,  and  I  borrowed  the  money  the 
next  day  and  paid  it;  not  because  for  a  mp- 
ment  I  felt  tt  was  just  I  felt  it  was  only, 
as  I  remarked  to  every  single  one  that  I  hare 
spoken  to  on  this  subject,  legaliied  rrfbliery. 
I  have  paid  over  $8,200,  and  I  borrowed 
$1,900.  Q.  Did  you  have  an  interview  with 
Mr.  Boswell,  the  secretary  of  the  defendant 
at  his  office,  with  relation  to  what  would  be 
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the  action  of  tbe  defendant  If  you  ceased  to 
make  any  fnrtber  payments,  and,  if  so,  Just 
state  what  It  was?  A.  Yes;  at  tbe  time  tbat 
I  paid  out  my  eight  years,  I  said,  'Well,  sup- 
pose I  don't  pay  anything  more,  what  will 
you  do  7  He  says,  'I  shall  have  to  charge 
you  up  Ones.'  I  saye;,  'What  are  tlie  fiuea?' 
(I  had  neyer  been  behind  a  payment)  He 
says,  'SO  cents  a  month  for  each  share.' 
That  would  be  $6.50  each  month,  and  added 
to  my  $25.70  would  make  a  rery  good  bill, 
and  it  would  run  on,  as  he  said,  for  six 
months,  and  then,  as  he  said,  tossing  his 
head,  'The  'law  must  take  its  course,'  which 
you  know  I  understood,  knowing  that  be  held 
my  mortgage  with  power  of  sale,  be  could 
sell  my  home  from  me  at  any  time,  and  I 
bad  no  reason  to  think  be  would  not  do  it 
and  gladly.  Q.  Did  that  Interview  with  Mr. 
Boswell  cause  you  to  make  this  payment? 
A.  Yes,  sir;  it  did.  It  made  me  feel  that  my 
only  safety  from  everlasting  payments  or 
from  losing  my  place  rested  on  that,  as  from 
two  of  the  members  I  received  the  informa- 
tion that  it  might  run  fifteen  years,  or  even 
longer;  they  didn't  know.  Q.  I  wlU  ask  you 
if  all  the  payments  that  you  made  to  the  de- 
fendant were  mode  to  apply  on  tbe  principal 
and  interest  of  this  $1,900  loan?  A.  Every- 
thing, and  they  are  all  regularly  indorsed 
there  in  tbe  book.  Q.  I  will  ask  you  if  you 
willingly  made  the  payment  of  June  30,  1888, 
when  you  paid  off  the  loan?  A.  Never  for 
one  moment  It  was  only  a  choice  between 
evils,  I  thought;  only  to  get  away  from 
where  I  could  be  fined  <»:  sold  out  Q.  Did 
you  ask  the  defendant  for  a  release  of  your 
property  before  you  made  this  last  payment; 
and.  If  so,  state  what  you  did?  A.  I  said  to 
blm,  'I  have  paid  my  full  payments  just  as 
you  said  they  should  be,  and  now  I  want  my 
papers.'  Q.  Well,  did  he  give  them  to  you? 
A.  Oh,  no;  be  said  it  was  not  paid  out,  and 
be  didn't  know  when  it  would  be.  Q.  Well, 
did  the  defendant  refuse  at  that  time  to  re- 
lease your  property?  A.  Why  certainly,  un- 
less I  paid  this  amount  named  on  the  postal 
card;  In  that  case  he  would  release  tbe  prop- 
erty. Q.  I  will  ask  yon  this  question:  if  you, 
at  any  time,  Intended  to  ratify  or  approve 
any  irregrular  or  unlawful  act  of  tbe  defend- 
ant? A.  I  never  at  any  time.  I  knew  very 
well  that  I  never  for  one  moment  did  any- 
thing but  say  that  the  thing  wag  wrong  from 
beginning  to  end,  and  that,  thougb  I  paid  it 
I  paid  It  under  protest  Q.  Your  answer  is 
with  reference  to  matters  that  occurred  sub- 
sequent to  (September  and  in  September?  A. 
Yes,  sir;  entirely.  Q.  I  will  repeat  the  ques- 
tion and  localize  the  time.  Did  you  at  any 
time  in  negotiating,  or  at  the  time  of  the  pur- 
chase, or  when  Mr.  Boawell  brought  any  pa- 
pers to  yonr  residence  to  sign  in  1881,  intend 
by  ratifying  or  aiq;>rovlng—  Q.  With  ref- 
erence to  tills  transaction  of  the  loan  and  the 
bidding  off  of  tbe  premium,  and  when  you 
signed  tbe  bond  and  deed  of  trust,  did  you 
intend  to  ratify  and  approve  any  irregular 


or  unlawful  act  of  tbe  defendant?    A.  No: 

I  did  not.  I  supposed  that  in  signing  those 
papers  I  signed  them  Just  exactly  accordhig 
to  agreement,  not  only  according  to  agree- 
ment, but  as  every  one  else  did.  I  gave  Mr. 
Boswell  permission  to  bid  for  me  25  per  cent 
of  $1,900,  and  I  didn't  look  at  the  papers 
close  enough  to  find  that  instead  of  bidding 
that  he  bid  33  per  cent  of  $1,900,  a  sum 
which  I  never  would  have  bid.  They  call  it, 
I  believe,  25  per  cent,  of  the  gross  sum,  which 
is  a  very  different  thing  from  25  per  cent  of 
the  $1,900.  That  was  one  point  that  I  didn't 
understand,  but  I  supposed  that  my  papers 
were  made  out  Just  as  the  papers  should  be, 
—the  deeds  and  all,— and,  as  I  say,  I  didn't 
nnderstand  them  when  I  read  them.  I  was 
in  a  hurry,  and  signed  them  because  X  sup- 
posed they  were  Just  as  Mr.  Boswell  said 
they  were,— straight  and  right." 

Boswell  and  tbe  other  officers  of  the  as- 
sociation testified  that  the  payment  was  en- 
tirely voluntary  on  the  appellant's  part;  for, 
Instead  of  threatening  to  sell  her  property  or 
foreclose  the  loan  in  any  way,  they  did  not 
want  the  loan  paid,  since  the  appellant  was 
prompt  with  her  monthly  dues,  and  it  was 
to  tbe  Interest  of  the  association  to  have  it 
run.    Boswell  says: 

"Q.  State  whether  yon  ever  demanded  that 
sum  of  the  plaintiff?  A.  Never,  no,  sir;  we 
didn't  want  It  We  would  rather  have  had 
the  loan  continued.  Q.  State  whether  you 
ever  told  Mrs.  Flinn  that  you  would  fore- 
close, or  that  the  company  would  foreclose, 
that  mortgage?  A.  No,  sir;  from  the  very 
fact  that  we  bad  no  occasion  to..  She  never 
made  default  in  any  of  her  payments,  and 
had  lived  up  to  her  contract  up  to  that  time, 
and  we  had  no  right  or  reason  to  say  we 
would  make  foreclosure.  We  would  have 
been  glad  to  have  had  It  conttaiue  if  she  bad 
wanted  to." 

In  our  Judgment  plaintiff's  own  testimony 
shows  beyond  all  doubt  that  this  psyment 
was  wholly  voluntary,  and  made  simply  to 
get  her  property  released  from  the  lien  of  tbe 
deed  of  trust  In  fact,  she  practically  says 
so.  She  says  she  conversed  with  three  of  the 
officers  of  tbe  company,  besides  Boswell,  in 
regard  to  her  indebtedness,  and  one  of  them 
said  the  loan  might  run  for  16  years.  She 
asked  Clark,  a  director,  about  it,  and  her  con- 
versatiou  with  blm  was  unsatisfactory: 

"Q.  When  was  It  you  asked  him?  That  is, 
as  to  hew  long  the  loan  would  have  to  run. 
A.  It  was  during  this  present  year;  I  don't 
know  Just  when,  but  it  was  largely  my  con- 
versation with  Mr.  Clark  that  made  me  feel 
that  I  wanted  to  get  away  from  the  com- 
pany. It  was  not  a  pleasant  conversation. 
Q.  When  you  were  told  that  your  signature 
was  necessary,  that  was  after  the  transaction 
had  been  closed?  A.  Yes,  sir;  with  Mr.  Wil- 
son. Q.  It  was  simply  telling  you  that  in 
order  to  transfer  your  stock  you  would  have 
to  give  your  signature?  A.  Yes,  sir.  Q. 
That  is  the  way  you  understood  it?    A.  Yes, 
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sir.    Q.  Ton  were  urder  no  coercion?    A.  It 

was  simply  that  I  had  got  to  sign  tliat  paper. 
Q.  You  couldn't  transfer  without  signing,  and 
that  is  all  that  was  meant  by  its  being  neces- 
sary? A.  That  is  all  that  was  meant  Q. 
Was  that  conversation  with  Captain  Cham- 
berlain before  or  after  this  payment  of  $811? 
A.  It  was  before  it  Q.  Then  it  was  befwe 
Jane  30,  1S98?  A.  Yes,  sir;  It  must  have 
been,  because  it  was  before  I  paid  out  Q. 
Do  you  correct  your  answer  then?  You  told 
Judge  Bacon  it  was  since  June,  188S?  A. 
Yes,  sir;  I  do.  I  was  wrong.  It  was  before 
I  paid  out,  but  it  was  after  I  had  made  up 
my  mind  tiiat  I  would." 

It  is  impossible  to  hold  the  payment  made 
under  the  circumstances  above  related  was 
Induced  by  coercion  or  compulsion  amounting 
to  duress;  for  appellant  was  not  even  threat- 
ened with  a  sale  of  her  property.  Morgan  T. 
Joy.  121  Mo.  677,  26  S.  W.  670. 

The  judgment  is  affirmed. 

BLAND,  P.  J.,  and  BABCLAY,  J.,  concur. 


McCLUBB  V.  FELDMAN. 

(Court  of  Appeals  of  St.  Louis,  Mo.    April  1, 

1902.) 

APPBAIr-CONSTITUTIONAL      QUESTIONS- 
TRANSFER  OF   CAUSE. 
Where  a  constitutional  question  which  is 
not   waived   la  involved,   the   cause   must   be 
transferred  to  the  supreme  court 

Appeal  from  circuit  court  Pike  county; 
David  H.  Eby,  Judge. 

Action  by  Sarah  McClure  against  H.  H. 
Feldman.  There  was  a  Judgment  in  favor 
of  defendant  and  plaintiff  appeals.  Trana- 
feired  to  supreme  court 

J.  B.  Thompson,  for  appellant  Demiwey 
ft  McGinnis,  for  respondent 

PEB  CUBIAM.  In  this  case  there  Is  a 
constitutional  question  involved,  which  has 
not  been  waived,  and  the  case  is  therefore 
transferred  to  the  supreme  court 


6BAND  CHAPTER  OF  OROEB  OF  BAST- 
EBN  STAB  V.  FRANCIS  et  al. 

(Court  of  Appeals  of  Kansas  City,  Mo.    April 
7,  1902.) 

INJUNCTION— BILL  BT  BENEVOLENT  ASSOCIA- 
TION—ALLBQATIONS  —  DEFINITBNESS  -  PUB- 
POSE  OF  ASSOCIATION— PROOF— VARIA.VCE. 

1.  Complainant's  bill  alleged  it  to  be  u  cor* 
poration  styled  the  Grand  Chapter  of  the  Or- 
der of  the  Basteru  Star  for  Missouri,  and  that 
it  was  being  hindered  and  disorganized  in  its 
purpose  by  defendants  as  officers  of  the  Unit- 
ed Grand  Chapter  of  the  E^astem  Star  for  the 
State  of  Missouri;  that  defendants  were  rep- 
resenting to  the  public  and  members  of  plaiu- 
tiC  corporation  "that  they  had  formed  a  union 
of  plaintiff  with  the  Masonic  Grand  Chapter 
of  the  Order  of  the  Eastern  Star  into"  defend- 
ant corporation;  ^hat  such  statements  were 
false,  creating  confusion,  doubt,  and  distrust 


among  plaintifTs  members,  and  causing 
"many"  to  withdraw  and  refuse  to  pay  fees, 
etc.  An  injunction  restraining  such  r^resen- 
tations  was  prayed.  Held,  that  the  aliegatious 
were  insufflaeut  as  lacking  in  specifications; 
there  l>eing  no  allegation  as  to  when,  where, 
or  bow  the  representations  were  made,  that 
the;  would  be  calculated  to  deceive,  nor  any 
allegation  as  to  their  effect  save  the  general 
word    "many." 

2.  Bev.  St  1899,  t  1394,  enacta  that  the  pur- 
pose and  scope  of  a  benevolent  association 
shall  be  clear^  and  fully  set  forth  in  its  arti- 
cles of  association.  In  a  suit  by  a  benevolent 
association  the  complaint  stated  tliat  it  was 
composed  of  colored  people,  and  was  organ- 
ized to  promiUgate  the  principles,  of  fidelity, 
honor,  and  virtue  among  its  meml>ers,  and  by 
the  adoption  and  enforcement  of  appropriate 
rules,  regulations,  and  by-laws  to  inculcate  in- 
to the  minds  of  its  memi>ers  principles  of 
truth,  wisdom,  faith,  charity,  fidelity,  humility, 
and  purity,  provide  for  places  of  meeting  at 
stated  times,  and  also  by  the  imposition  and 
collection  of  initiative  fees,  dues,  assessments, 
and  other  charges  to  create  a  source  of  revenue 
and  derive  a  pecuniary  income  for  the  use  and 
benefit  of  the  said  corporation  and  its  mem- 
bers. BM,  that  the  complaint  was  insuffi- 
cient, since,  in  harmony  with  the  statute,  the 
petition  should  clearly  state  the  association's 
objects. 

3.  The  articles  of  association  introduced  in 
evidence  recited  that  the  purpose  of  the  organ- 
ization should  be  to  provide  for  the  support 
and  care  of  its  members  during  sickness,  pro- 
vide for  the  funeral -expenses  of  its  deceased 
members,  secure  homes  for  the  children  of  its 
deceased  meml>ers,  and  aid  in  their  education; 
also  at  stated  times  engage  or  employ  learned 
men  and  women  to  ddivw  lectures  and  ad- 
dresses upon  the  leading  questions  of  the  day 
In  morals,  religion,  science,  or  politics.  Htld, 
that  the  petition  was  insofflcieut  to  render  the 
articles  admissible. 

Appeal  from  circuit  court  Lafayette  coun- 
ty;   Samuel  Davis,  Judge. 

Suit  by  the  Grand  Chapter  of  the  Order  of 
the  Eastern  Star  against  Bass  B.  Francis 
and  others.  From  a  decree  for  defendants, 
complainant  appeals.    Affirmed. 

U.  G.  Phetzing  and  Wm.  H.  Chiles,  for  ap- 
pellant. Jno.  S.  Blackwcn  &  Son,  for  re- 
spondents. 

ELLISON,  J.  This  proceeding  is  an  in- 
junction. The  plaintiffs  bill  alleges  that  de- 
fendants represent  themselves  to  be  chief 
officers  of  the  United  Grand  Chapter  of  the 
Order  of  the  Eastern  Star  for  the  State  of 
Missouri  and  Its  Jurisdiction;  that  they  r^ 
resent  that  they  have  formed  a  union  com- 
posed of  the  plaintiff  corporation  and  the 
Masonic  Grand  Chapter  of  the  Order  of  the 
Eastern  Star;  that  such  representations  were 
detrimental,  etc.,— and  ask  an  Injunction  pre- 
venting such  representations  and  interfer- 
ence. The  trial  court  dismissed  the  bill  and 
found  for  defendants. 

In  support  of  the  judgment,  defendants 
make  two  principal  objections  to  plaintifTs 
case:  One  is  that  the  petition  does  not  state 
facts  sufficient  to  justify  rtiief;  and  the 
other  that  the  evidence  in  a  material  partic- 
ular falls  to  sustain  the  petition.  THie  charge 
in  the  petition  is:  That  the  plaintiff  corpora- 
tion, styled  "The  Grand  Chapter  of  the  Order 
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of  the  Eastern  Star  for  Missoorl  and  Ita 
Jorladictlon,"  Is  being  hlndored  and  dlaor^ 
ganlzed  In  its  object  and  purpose  by  detend- 
ants  as  officers  ot  a  society  called  "Tbe  Unit- 
ed Grand  Chapter  of  the  Eastern  Star  for 
the  State  of  Missouri  and  Its  Jurisdiction.'' 
(Tbe  Italics  In  each  name  reiuresent  th« 
words  not  found  In  the  other.)  That  defend- 
ants falsely  and  fraudulently  represent  to 
the  public  and  to  the  members  of  the  plain- 
tiff  corporation  that  they  had  united  with 
and  formed  a  union  of  plaintUC  corporation 
with  the  "Masonic  Grand  Chapter  of  the  Or- 
der of  the  £Jastem  Star"  Into  their  corpora- 
tion of  "The  United  Grand  Chapter  of  the 
Eastern  Star  for  the  State  of  Missouri  and 
Its  Jurisdiction."  That  such  representations 
were  untrue.  That  they  produced  confusion, 
doubt,  and  distrust  among  the  members  of 
plaintiff  corpwation.  Inducing  many  of  tbem 
to  absent  themsdres  and  to  withdraw,  and 
many  to  fail  and  refuse  to  pay  fees,  dues, 
and  assessments  to  plaintiff.  These  allega- 
tions consist  of  nothing  but  generalizations. 
They  are  wholly  lacking  in  specification. 
There  is  no  statement  of  when  nor  where 
nor  how  tlds  was  done,  nor  with  what  ob- 
ject or  purpose.  Nor  Is  there  an  allegation 
that  tbe  representations  Vere  made  In  man- 
ner or  form,  or  at  a  place  or  time,  when  they 
would  be  reasonably  calculated  to  deceive  or 
impose  upon  reasonable  people.  Nor  Is  there 
any  allegation  of  what  effect  It  did  have,  fur- 
ther than  the  general  word  "many."  "Where 
fraud  Is  relied  upon  as  the  foundation  for  an 
injunction,  the  allegations  in  the  bill  must 
be  of  specific  and  definite  acts  of  fraud,  and 
not  mere  general  averments;  and.  In  the  ab- 
sence of  such  specific  allegations,  a  court  of 
equity  will  not  interfere,  although  Irreparable 
Injury  is  alleged."    1  High,  InJ.  {  21. 

2.  Furthermore,  the  allegation  In  the  peti- 
tion is  that  "said  corporation  Is  composed  of 
colored  people,  and  was  organized  to  promul- 
gabe  the  principles  of  fidelity,  honor,  and  vir- 
tue among  ita  members,  and  by  the  adoption 
and  enforcement  of  appropriate  rules,  regula- 
tions, and  by-laws  to  Inculcate  Into  the 
ni  India  of  its  members  principles  ot  truth, 
wisdom,  faith,  charity,  fidelity,  humility,  and 
purity,  provide  for  places  of  meeting  at  stat- 
ed times,  and  also  by  the  imposition  and  col- 
lection of  initiative  fees,  dues,  assessments, 
and  other  charges  to  create  a  source  of  rev- 
enue and  derive  a  pecuniary  income  for  tbe 
use  and  benefit  of  the  said  corporation  and 
its  members";  while  the  proof,  as  shown  la 
evidence  by  the  articles  of  organization,  was 
that  "the  purpose  [of  the  organization]  shall 
be  to  provide  for  the  support  and  care  of  its 
memt>erB  during  sickness,  provide  for  the 
funeral  expenses  of  its  deceased  members, 
secure  homes  for  the  children  of  its  deceased 
members  and  aid  In  their  education;  also  at 
stated  times  engage  or  employ  learned  men 
and  women  to  driver  lectures  and  addresses 
upon  the  leading  questions  of  the  day  in 
axcnUB,  rdlgion,  science,  or  politics."     Tbe 


statute  concerning  benevolent  associations 
(section  1384,  Bev.  St  1890)  is  "that  the  pur- 
pose and  scope  of  the  association  be  clearly 
and  fully  set  forth";  that  Is,  that  the  pur- 
pose shall  be  plainly  and  fully  stated,  with- 
out confusion,  or  room  for  embarrassment, 
doubt,  or  uncertainty  as  to  Its  object  In 
keeping  and  harmony  with  the  statute,  the 
petition  should  clearly  and  fully  state  the  ob- 
ject of  the  association,  and  the  evidence  un- 
iet  the  petition  should  reasonaUy  support 
Its  allegations.  Tbe  allegations  of  tbe  peti- 
tion here  consist  wholly  of  generalizations. 
They  all  could  perhaps  have  been  embraced 
in  the  two  very  general  words  of  "goodness" 
and  "wisdom."  The  article  of  association  is 
full  and  specific,  and  no  reason  Is  seen  why 
the  i)etltlon  should  not  be  equally  so.  This 
does  not  controvert  the  rule  that  a  petition 
need  not  state  the  detail  of  evidence.  Here, 
if  It  had  been  an  issue,  nothing  need  have 
been  alleged  as  to  specific  acts  of  charity  or 
other  good  deeds.  But  when  the  act  of  incor- 
poration Introduced  In  evidence  shows  the 
object  of  the  association  to  be  certain  defi- 
nite things.  It  ought  to  be  based  upon  an 
equally  definite  petition.  The  petition  fur- 
nishes no  specific  or  clear  information  as  to 
what  the  object  of  the  association  was.  The 
articles  themselves  do,  and  thereby  comply 
with  the  statute  aforesaid.  But,  not  being 
based  on  a  petition  supporting  them,  tbe  case 
fails. 

We  are  satisfied  that  the  Judgment  should 
be  affirmed.    All  concur. 


ARMSTRONG  v.  JOHNSTON  et  al. 

(Court  of  Appeals  of  St.  Louis,  Mo.    AiHil  1, 

1902.) 

HUSBAND  AND  WIPE-SUKVIVORSHIP-DKPOSIT 

IN  JOINT  NAME— RIGHTS  THEREIN— EVI- 

DENCB-fiEPARATE  ESTATE. 

1.  Where  certificates  of  deposit  or  notes  are 
made  payable  to  two  persons,  they  are  presum- 
ed to  be  joint  owners  thereof  in  equal  shares. 

2.  Declarations  made  by  a  husband  deposit- 
ing money  and  taking  certificates  payable  to 
himself  and  wife,  tending  to  show  that  the 
money  is  the  separate  property  of  the  husband, 
are  self-serving  declarations,  and  inadmissible 
in  an  action  by  the  administrator  of  the  wife 
against  the  executor  of  the  husband  to  recov- 
er half  of  the  deposit. 

3.  The  earnings  of  a  wife  or  the  proceeds  of 
the  sale  or  rent  of  her  separate  real  property 
being  made  her  separate  property  by  Rev.  St. 
1899,  tS  4339,  4340,  the  common-law  rule  ot 
sorvivorship,  as  applied  to  husband  and  wife, 
does  not  apply. 

Appeal  from  circuit  court,  Greene  county: 
James  T.  Neville,  Judge. 

Action  by  George  B.  Armstrong,  as  admin- 
istrator of  the  estate  of  Margaret  Stumm,  de- 
ceased, against  F.  C.  Johnston,  as  executor 
of  the  estate  of  P.  J.  Stumm,  deceased,  and 
others.  From  a  judgment  for  defendants, 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.    Reversed. 

Plaintiff  Is  tbe  administrator  de  bonis  non 
of  tbe  estate  of  Margaret  Stumm,  deceased. 
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Defendant  Is  the  executor  of  the  last  will  o< 
P.  J.  Stomm.  P.  J.  and  Margaret  Stumm 
were  husband  and  trlfe.  They  wene  married 
In  187&  Margaret  died  May  7,  18&7.  and  P. 
J.  died  In  the  month  of  September  of  the 
same  year.  Margaret  was  a  widow  when 
she  married  P.  J.  Stnmm,  and  as  such  had 
receired  from  the  estate  of  her  former  hus- 
band land  worth  about  $200  and  personal 
property  of  the  value  of  $210.  In  18&1,  P.  J. 
Stumm  purchased  lot  16,  block  18,  in  Pierce 
City,  Mo.,  for  $2,300,  and  bad  the  deed  made 
to  his  wife.  This  was  residence  property, 
and  rented  for  some  years  at  $16  per  month, 
and  later  for  $10  a  month.  On  January  21, 
1881,  Margaret  acquired  lot  16,  block  18,  In 
Pierce  City,  for  the  express  consideration  of 
$500,  and  on  February  16,  1882,  she  acquired 
lot  3,  block  33,  in  the  same  <Aty,  for  the  ex- 
press consideration  of  $060.  The  rental 
value  of  these  properties  was  from  $8.60  to 
$10.60  per  month.  P.  J.  Stumm  owned  a  two- 
story  building  in  the  business  part  of  Piwce 
City,  on  the  first  floor  of  which  he  conducted 
a  saloon,  and  he  and  his  wife  resided  on  the 
second  flow.  On  March  16,  1806,  P.  J. 
Stnmm  deposited  with  the  Lawrence  County 
Bank  $1,000,  and  took  from  the  said  bank  the 
following  -certificate  of  d^osit:  "Lawrence 
County  Bank.  No.  2387.  $1,000.00.  Fierce 
City,  Mo.,  Mch.  16,  1805.  P.  J.  and  Margaret 
Stnmm  have  deposited  with  us  one  thousand 
dollars,  payable  to  their  order  twelve  months 
after  date,  with  interest  at  six  per  cent  per 
annum.  L.  L.  L.  Allen,  Pt' '  This  certifi- 
cate was  renewed  from  time  to  time  as  it 
matured,  and  was  in  force  at  the  time  of 
Margaret  Stumm's  death.  On  March  27, 
1896,  P.  J.  Stumm  deposited  with  the  same 
bank  $3,500,  and  received  therefor  the  follow- 
ing certificate :  "$3,500.00.  No.  2619.  Pierce 
City,  Mo.,  Mch.  27,  1806.  P.  J.  and  Margaret 
Stumm  have  deposited  with  us  thirty-five 
hundred  dollars,  iwyable  In  current  funds  to 
their  order  six  months  after  date,  with  Inter- 
est at  6  per  cent,  per  annum.  No  intevest 
after  maturity.  Wm.  A.  Bhea,  Ass't  O." 
This  certificate  was  also  renewed  from  time 
to  time  as  it  matured,  and  was  in  force  at 
the  time  of  Margaret's  death.  The  interest 
oo  each  certificate  as  It  matured  was  paid 
to  P.  3.  Stumm.  Margaret  was  not  present 
at  any  of  the  transactions  between  the  bank 
and  her  husband  in  reference  to  these  certifi- 
cates. On  December  12,  1893,  John  and 
Margaret  Hcnnegan  executed  a  promissory 
note  for  $200,  payable  to  P.  J.  and  Margaret 
Stumm.  The  note  was  written  by  P.  J. 
Stumm,  and  the  money  was  handed  to  Hen- 
negan  by  P.  J.  Stumm.  On  December  20, 
1804,  Pat  Casey  and  M.  S.  Doyle  executed 
their  promissory  note  for  $100  payable  to  P. 
J.  and  Margaret  Stnmm.  P.  J.  Stumm  wrote 
this  note  also,  but  the  money  was  handed 
over  by  Margaret  Stumm  continued  In  the 
saloon  business  for  10  or  12  years,  and  the 
evidence  indicates  that  his  business  was 
profitable,  and  that  he  was  a  prudent  busi- 


ness man.  Neither  Stumm  nor  bis  wife  U 
shown  to  have  had  any  bank  deposit  account 
except  the  two  certificates  quoted  above.  It 
does  not  appear  who  collected  the  raits  on 
Margaret's  real  estate  in  Pierce  City,  nor 
what  disposition  was  made  of  these  rents. 
4  short  time  after  Margaretfs  death,  P.  J. 
Stumm  surrendered  the  two  bank  certifi- 
cates, and  had  them  reissued  and  made  pay- 
able to  himself  alone.  He  admhilstered  on 
his  wife's  estate,  and  as  such  filed  an  inven- 
tory showing  her  personal  estate  to  consist 
of  "one  old  bedstead,  two  old  quilts,  one  old 
cook  stove,  six  old  chairs,  and  two  old  dining 
tables.*'  The  inventory  of  P.  J.  Stnmm's  es- 
tate, as  filed  by  defendant  Includes  the  two 
certificates  of  deposit  payable  to  P.  J.  Stumm 
alone,— one  for  $1,000  and  the  other  for  $3,- 
500,— and  the  two  notes  mentioned  abovev 
payable  to  P.  J.  and  Margaret  Stumm.  Both 
P.  J.  and  Margaret  Stumm  died  without  chil- 
dren or  their  descendants.  William  A.  Rbea, 
assistant  cashier  of  the  Lawrence  County 
Bank,  testified  as  follows:  "Have  been  with 
the  bank  seventeen  years.  Was  acquainted 
with  P.  J.  and  Margaret  Stumm.  Books  do 
not  show  Margaret  ever  had  In  bank  any 
money  on  deposit  in  her  individual  name. 
Our  books  show  that  at  time  of  death  of 
Margaret  Stumm  there  was  two  certificates, 
one  for  $3,500  and  one  for  $1,000,  in  the 
Joint  names  of  P.  J.  and  Margaret  Stumm. 
The  $3,500  certificate  was  given  In  Novem- 
ber, 1808,  and  the  $1,000  appears  first  In 
March,  1891.  These  certificates  were  renew- 
ed every  six  months.  On  or  about  May  11. 
1867,  these  two  certificates  were  surrendered 
by  P.  J.  Stumm,  and  new  certificates  were  is- 
sued in  his  name.  Prior  to  the  issue  of  these 
two  certificates,  issued  In  the  Joint  naqies  of 
P.  J.  and  Margaret  Stumm.  neither  of  them 
had  kept  deposlt.ln  the  bank  In  their  individ- 
ual names.  Mrs.  Stumm  died  a  few  days 
prior  to  the  surrender  of  the  two  joint  cei^ 
tificates."  He  stated  also  that  P.  J.  Stumm 
always  brought  the  certificates  to  the  bank 
for  renewal,  and  that  he  had  no  knowledge 
of  any  one  ever  having  possession  of  the  cer- 
tificates except  Stumm,  and  that  it  was  his 
understanding  that  the  money  deposited  was 
the  money  of  P.  J.  Stumm.  Lewis  L.  L. 
Allen,  president  of  the  Lawrence  County 
Bank,  as  a  witness  for  defendant  testified 
that  when  P.  J.  Stumm  deposited  the  money 
with  the  bank,  and  took  the  certificate,  he 
stated  that  he  wished  to  deposit  the  amount 
and  that  after  the  time  and  rate  per  cent 
was  agreed  on  he  said  he  wanted  the  ootlfl- 
cate  made  payable  to  P.  J.  and  Margaret 
Stumm,  so  that  the  survivor  could  get  the 
money,— that  he  wanted  it  tliat  way  to  keep 
the  money  from  going  into  the  hands  of  an 
administrator;  and  that  the  stubs  of  the  cer- 
tificates were  made  up  in  accordance  with 
this  request  and  that  the  stub  to  the  $3,600 
certificate  reads  as  follows:  "$3,500;  No. 
2741,  dated  Sept  28th,  1^;  deposited  by 
P.  J.  Stumm,  order  of  P.  J.  and  Mar^^aret 
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Stumm;  time,  six  montbs;  rate,  5  per  cent. 
By  instructions  this  certificate  Is  to  be  paid 
to  the  BurvlTlug  one  in  case  of  death  of 
either."  The  stub  to  the  cerUflcate  for  $1,- 
000  has  the  same  memorandum.  This  evi- 
dence was  objected  to  by  the  plaintiff  on  the 
ground  that  Margaret  Stumm  was  not  pres- 
ent when  the  statement  was  made,  and  that 
her  estate  could  not  be  bound  by  the  state- 
ment The  objection  was  overruled,  to  which 
ruling  plaintiff  saved  an  exception.  Allen 
further  testlfled  that  Margaret  never  exer- 
cised any  control  over  the  certificate  to  his 
knowledge,  and  that  after  her  death  P.  J. 
Stumm  brought  the  certificates  into  the  bank 
and  surrendered  them,  and  that  he  never  saw 
them  In  the  possession  of  any  one  but  P.  J. 
Stumm.  The  suit  was  in  conversion  to  re- 
cover one-half  of  the  two  certificates  and  in- 
terest and  one-half  of  the  two  notes  and  in- 
terest The  trial  was  to  the  court  a  Jury 
having  been  waived.  On  motion  of  plaintiff 
the  court  made  a  special  finding  of  the  facts 
and  the  law  of  the  case,  which  finding  is  as 
follows:  "In  1878  Peter  J.  Stumm  and  Mrs. 
Margaret  Doyle  were  united  in  marriage. 
She  died  May,  1897.  He  died  later  in  the 
same  year.  At  the  time  of  their  marriage 
she  owned  100  acres  of  land  and  something 
over  ^200  worth  of  personal  property.  I 
therefore  infer  from  the  real  estate  deeded  to 
her  after  their  marriage,  and  paid  for  by 
him,  that  If  they  kept  any  account  at  all, 
such  conveyances  to  her  more  than  paid  her 
for  the  rents  of  all  of  her  property  during 
the  whole  time  of  their  married  life,  and 
that  the  money  loaned  and  deposited  in  their 
joint  names  was  In  fact  bis.  Now,  whether 
tint  facte  are  such  as  to  have  passed  her  the 
title  to  the  property  In  case  of  her  survival 
Is  not  material,  since  be  survived.  From  his 
conduct  and  statements  at  the  time  of  de- 
positing the  money,  I  find  that  he  intended 
to  leave  It  so  that  the  survivor  would  get  it 
and  I  hold  that  a  deposit  Intended  in  that 
way,  even  though  not  valid  for  that  purpose, 
is  not  sufficient  to  give  the  donee  any  inter- 
est in  the  fund,"— and  rendered  Judgment  for 
the  defendant.  In  due  time  plaintiff  filed 
the  following  motion  for  new  trial:  "Comes 
now  the  plaintiff,  and  moves  the  court  to  set 
aside  the  verdict  and  findings  herein,  and 
grant  him  a  new  trial  hereof,  for  the  follow- 
ing reasons,  viz.:  First  tbe  court  committed 
error  In  permitting  the  defendant  over  the 
objections  and  exceptions  of  plaintiff,  to  in- 
troduce irrelevant  and  Incompetent  evidence; 
second,  the  court  committed  error  in  refusing 
declarations  of  law  requested  by  plaintiff; 
third,  the  court  committed  error  in  not  mak- 
ing special  findings  of  facts  and  law  on  all 
of  the  Issues  involved  in  the  case,  separate 
and  apart  from  each  other,  as  requested  by 
plaintiff  In  writing  so  to  do;  fourth,  the  ver- 
dict is  against  the  facts,  and  against  the  law, 
and  Is  not  supported  by  the  facts  and  the 
law,"— which  motion  was  by  the  court  over- 
ruled, and  plaintiff  appealed. 


R.  H.  Davis,  for  appellant    W.  Cloud,  for 

respondents. 

BLAND,  P.  J.  (after  stating  the  facts). 
1.  The  two  certificates  of  deposit  and  tbe  tw» 
notes  being  made  payable  to  P.  J.  and  Mar- 
garet Stumm,  the  law  presumes  that  they 
were  the  Joint  owners  of  them  in  equal  shares. 
State  V.  Brady,  53  Mo.  App.  202;  Tisdale  v. 
MaxweU,  58  Ala.  40;  Tied.  C<Hn.  Paper,  | 
18.  There  Is  no  substantial  evidence  in  the 
record  tending  to  overthrow  this  presumptlonr 
as  to  either  of  the  two  promissory  notes,  and 
substantially  none,  except  the  testimony  of 
Allen,  tending  to  show  that  the  consideratioir 
for  the  two  certificates  of  deposit  was  not 
equally  furnished  by  P.  J.  and  Margaret 
Stumm.  The  evidence  of  Allen  was  objected 
to  on  the  groimd  that  the  statements  testified 
by  him  to  have  been  made  by  P.  J.  Stumm 
at  the  time  ot  the  transaction  were  inad- 
missible for  the  reason  that  they  were  made 
in  the  absence  of  Margaret  Stumm,  the  other 
party  In  Interest  On  the  theory  that  one- 
half  of  tbe  money  was  furnished  by  Margaret, 
it  Is  clear  that  P.  J.  Stumm  could  not  preju- 
dice that  interest  by  any  declaration  he  might 
make  concerning  the  fund  to  a  third  party 
In  her  absence,  and  In  determining  the  ad- 
missibility of  this  evidence  we  should  notr 
therefore,  lose  sight  of  the  fact  that  the  cer- 
tificates were  made  payable  to  both  P.  J.  and 
Margaret  Stumm,  and  the  legal  Inference  to- 
be  drawn  therefrom,  1  e.,  that  each  furnished 
one-half  of  the  money.  If  we  Infer,  as  we 
are  bound  to  do,  from  the  wording  of  the 
certificates  and  from  the  transaction,  that 
Margaret  and  P.  J.  Stumm  furnished  the 
money  in  equal  parts  with  tbe  understanding 
that  P.  J.  should  deposit  the  money  in  the 
bank  and  take  certificates  of  deposit  there- 
for payable  to  them  Jointly,  it  is  clear  that 
in  a  suit  between  them.  If  living,  concerning 
Margaret's  Interest  In  tbe  certificates,  decls' 
rations  by  P.  J.,  made  at  the  time  of  mak- 
ing the  deposits,  to  the  effect  that  the  whole 
of  the  money  was  his,  would  not  be  res 
geetse,  but  self-serving  statements,  and  whol- 
ly inadmissible  as  evidence.  No  more  Is  this 
character  of  evidence  admissible  In  a  suit  be- 
tween the  administrator  of  Margaret  Stumm 
and  the  executor  of  the  estate  of  Peter 
Stumm. 

2.  Since  the  enactment  of  sections  4339, 
4340,  Rev.  St  1899,  the  earnings  of  the  wife 
and  money  derived  from  the  sale  or  rent  of 
her  separate  real  estate  Is  her  separate  prc^ 
«rty.  Brovm  v.  Brown,  124  Mo.  79,  27  S. 
W.  552;  Bartlett  v.  Umfrled,  94  Mo.  530,  7 
S.  W.  581;  GlUlland  v.  Gllllland.  96  Mo. 
522,  10  S.  W.  139;  Schmalhorst  v.  Peebles, 
71  Mo.  App.  219.  As  to  such  personal  prop- 
erty rights  she  is  a  feme  sole.  Leete  v. 
Bank.  115  Mo.  184,  21  S.  W.  788.  In  this 
state  of  the  statutory  law  the  common-law 
rule  of  survivorship  as  applied  to  husband 
and  wife  is  inapplicable,  because  Inconsist- 
ent with  the  statutes.    State  v.  Brady,  supra; 
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Bobinson'i  Appeal  (Me.)  38  Aa  652,  61 
Am.  St  Rep.  367,  30  L.  R.  A.  331,  and  note. 

As  tbe  Judgment  must  be  reversed  for  the 
admission  of  illegal  testimony  over  the  ob- 
jection of  the  plaintiff,  we  deem  It  mnueces- 
sary  to  notice  the  other  ascdgnmentB  of  error 
made  by  the  plaintiff,  as  they  may  not  occur 
on  a  retrial  of  the  cause. 

The  Judgment  Is  reversed,  and  the  cause 
remanded. 

BARCLAY  and  OOODE,  JJ..  concur. 


BLACJK  T.  BPSTBIN.t 

(C!oiirt  of  Appeals  of  St.  Lonis,  Mo.    April  1, 
1902.) 

NOTES-SUIT— VARIANCE— ANSWER— ADMIS- 
SION—FALSE  REPRESENTATIONS. 

1.  A  petition  alleged  that  defendant  made 
and  delivered  to  plaintiff  a  note  for  $7,060, 
and  that  aa  part  of  said  note  it  waa  agreed 
in  writing  that  the  note  should  be  paid  in  three 

aymeuta,  January  1,  1900,  July  1,  1900,  and 
anuary  1,  1901.  Plaintiff  offered  in  evidence 
a  note  dated  May  1,  1809,  payable  in  19 
months,  and  having  beneath  the  note  an  agree- 
ment as  to  payments  as  stated  in  the  petitiou. 
Defendant  objected  to  the  note  on  the  ground 
of  variance,  in  that  the  note  became  fully  due 
in  19  months.  Held,  that  there  was  no  vari- 
ance that  could  prejudice  or  surprise  defend- 
ant. 

2.  Defendant's  answer  having  admitted  the 
execution  of  the  note  described  in  the  petitiou, 
a  contention  that  the  clause  below  the  signa- 
ture was  no  part  of  the  uote,  and  so  not  ad- 
mitted, was  of  no  merit. 

3.  An  ass^tion  by  the  seller  of  a  business, 
in  the  purchaser's  presence,  that  the  business 
would  make  "a  bushel  of  money"  and  similar 
statements,  were  not  false  representations  such 
as  would  avoid  the  purchaser's  note  given  for 
the  business. 


Ji 


Appeal  from  St  touts  circuit  court;  D.  D. 
Fisher,  Judge. 

Action  by  M.  H.  Black  against  Simon  Ep- 
stein. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

F.  A.  Wind,  for  appellant  C.  H.  Krum, 
for  respondent. 

GOODE,  J.  A  Judgment  was  recovered 
in  the  court  below  on  tbe  following  Instru- 
ment: 

"St  Louis,  May  Ist,  1899.  Nineteen 
mouths  after  date  we  promise  to  pay  to  the 
order  of  M.  H.  Black  ($7,650.00)  seven  thou- 
sand five  hundred  and  fifty  dollars,  with  in- 
terest at  the  rate  of  six  per  cent  per  annum 
from  date  until  paid,  for  value  received,  ne- 
gotiable and  payable  without  defalcation  or 
discount  payable.  I.  M.  Spitz.  Simon  Ep- 
stein. 

"It  Is  further  agreed  between  M.  H.  Black, 
Simon  Epstein,  and  Isidor  M.  Spitz  that  the 
amount  of  seven  thousand  five  hundred  and 
fifty  dollars,  embracing  the  above  note,  shall 
be  paid  in  three  payments,  with  Interest  in- 
cluded, viz.,  January  1,  1900,  July  1,  1900, 
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and  January  1,  1901.  It  Is  also  agreed  bj 
M.  H.  Black  that  the  above  note  shall  not  be 
offered  for  discount  in  any  bank  or  private 
party." 

When  the  above  note  was  offered  in  evi- 
dence, appellant  objected  to  its  admission  on 
tbe  ground  that  it  was  not  tbe  paper  de- 
scribed in  the  petition,  since  the  petition  de- 
scribes a  note  payable  In  three  installments 
of  $2,500  on  the  1st  days  of  January  and 
July,  1900,  and  tbe  1st  day  of  January,  1901, 
whereas  the  above  instrument  became  fully 
due  19  months  after  date.  It  is  Importaot 
to  notice  the  petition  and  answer  in  tills  con- 
nection. The  petition  contains  the  following 
averments:  "The  plaintiff  states  that  h&K- 
tofore,  to  wit  on  the  1st  day  of  May,  1899, 
the  defendant  and  1.  M.  Spitz  made  and  de- 
livered to  the  plaintiff  their  promissory  note 
(herewith  filed)  whereby  they  promised,  for 
value  received,  to  pay  to  the  order  of  plain- 
tiff the  sum  of  seven  thousand  five  hundred 
and  fifty  dollars,  without  defalcation  or  dis- 
count with  Interest  at  the  rate  of  six  per 
cent  from  date;  that  aa  part  of  said  note, 
and  the  agreement  evidenced  thereby,  it  was 
agreed  in  writing  between  the  said  defend- 
ant and  the  said  I.  M.  Spitz  and  the  plaintiff 
that  the  amount  of  the  said  note,  together 
with  the  interest  thereon,  should  be  i>aid  in 
three  payments,  to  wit  on  January  1,  1900. 
July  1,  1900,  and  January  1,  1901;  that  on 
the  16th  day  of  January,  1900,  the  said  de- 
fendant made  a  payment  of  two  thousand 
dollars  on  account  of  the  first  payment  of 
one-third  of  the  note  and  interest  due  to  said 
date;  that  on  the  1st  day  of  July.  190O.  un- 
der the  terms  of  the  said  agreement  the 
second  payment  became  due."  By  the  most 
extreme  and  technical  construction  there  was 
obviously  no  variance  between  the  Instru- 
ment declared  on  and  the  one  received  in  evi- 
dence,—nothing  that  could  In  any  way  sur- 
prise or  prejudice  the  appellant 

The  answer  says:  "Now  comes  defendant 
and  admits  that  he  and  I.  M.  Spitz  esecnted 
tbe  note  described  In  the  petition,  and  de- 
nies each  and  every  other  allegation  In  the 
petition  contained."  Tbe  second  paragraph 
states  that  plaintiff  and  Spitz  were  engaged 
in  the  printing  and  manifold  business  under 
the  firm  name  of  I.  M.  Spitz  &  Co.,  and  Black 
and  Spitz  made  certain  false  representa- 
tions to  the  appellant  relying  on  which  ap- 
pellant signed  the  note  in  question.  The  rep- 
resentations and  allegations  to  show  their 
falsity  are  set  out  In  the  answer.  It  thus 
appears  that  appellant  admitted  the  execu- 
tion of  the  instrument  in  suit  in  both  counts 
of  his  answer,  and  to  obviate  the  force  of 
those  admissions  he  now  contends  that  be 
only  admitted  the  execution  of  the  note  de- 
scribed in  the  petition,  and  that  the  danse 
below  the  signatures  is  no  part  of  the  not& 
That  is  putting  too  fine  a  point  on  the  mat- 
ter. The  petition  expressly  states  '^at  as 
part  of  said  note,  and  the  agreement  evi- 
denced thereby,  it  was  agreed  in  writlni" 
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that  the  note  ahoold  be  paid  In  three  InstaU- 
ments.  Moreover,  the  clause  below  the  sig- 
natures Is  a  part  of  the  Instrument  as  much 
as  the  clanse  aboye  the  signatures;  the  pre- 
sumption Is  that  It  was  a  contemporaneous 
agreement,  and  the  meaning  of  the  entire  In- 
strument Is  to  be  gathered  from  Its  four 
corners.  This  is  settled  law.  Railway  Co. 
V.  Levy,  17  Mo.  App.  601;  Warrington  v. 
Barly,  2  El.  &  Bl.  763.  There  is  no  merit  in 
this  assignment. 

Complaint  is  also  made  that  the  conrt  be- 
low erred  in  excluding  testimony  offered  by 
the  appellant  of  representations  made  by 
Black  that  the  business  of  I.  M.  Spitz  &  Co. 
was  prosperous,  and  that  the  note  could  be 
pUd  by  Spitz  out  of  the  profits  of  the  busi- 
ness. The  only  defense  made  to  this  action 
was  that  Black  wanted  to  sell  out  his  inter- 
est  In  the  business  to  Spitz  (who,  by  the  way, 
is  Epstein's  son-in-law),  that  Spitz  wanted  to 
buy  Black  out,  and  the  two  conspired  to- 
gether to  Induce  Epstein  to  indorse  Spitz's 
note  for  the  purchase  money  by  making 
false  representations  about  the  business. 
The  evidence  admitted  by  the  court  to  es- 
tablish this  allegation  took  a  wide  range, 
even  permitting  inquiry  as  to  whether  Black 
did  not  take  part  In  bringing  about  the  mar- 
riage between  Spitz  and  Epstein's  daughter 
as  preliminary  to  unloading  his  Interest  in 
the  business  on  Epstein.  But  the  only  state- 
ments claimed  to  have  been  made  by  Black 
or  Spitz  which  were  material  as  relating  to 
matters  In  prssentl  were  that  the  machinery 
and  stock  were  all  paid  for.  We  do  not 
think  Spitz's  assertions,  in  Black's  presence, 
that  the  business  would  make  a  bushel  of 
money  a  day,  and  similar  prophecies  and 
puffs,  were  such  false  representations  as 
would  avoid  the  note.  Certain  authorities 
are  cited  by  the  appellant  the  general  pur- 
port of  which  Is  that,  when  a  person  has  a 
peculiar  knowledge  in  regard  to  a  business 
on  account  of  his  intimate  connection  with 
it,  statements  about  Its  prosperity  or  con- 
dition will  not  be  held  mere  expressions  of 
opinion;  but  none  of  these  authorities,  nor 
any  of  which  we  are  aware,  would  make  any 
of  the  evidence  excluded  In  the  present  case 
competent. 

No  declarations  of  law  were  asked  by 
either  party,  and,  as  the  foregoing  disposes 
of  the  questions  raised,  the  judgment  is  af- 
firmed. 

BLAND,  P.  J.,  and  BARCLAY,  J.,  concur. 


LOVELACE  V.  SLTER  et  al. 

(Oonrt  of  Appeals  of  St.  Louis,  Mo.    April  1, 

1902.) 

DBCOrr— ACTION  FOR  DAMAOBB— BVIDBNCE>- 
SUFFICIENCY. 
A   bank's   customer   having  advised   with 
the  cashier  about  mvestments,  be  offered  her 
by  letter  a  certain  bond,  statinr,  "We  are  sat- 
isfied that  they  are  A  Now  L"    Subsequently 
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he  wrote  that  the  company  had  called  in  its 
bonds,  but  he  could  get  her  a  bond  in  another 
company  that  was  just  as  good.  The  bond  was 
pui-cliased,  and  afterwards  proved  an  insecure 
mvetitmeut.  Such  customer  left  the  matter 
with  the  cashier  to  determine.  The  bank  had 
invested  largely  in  the  bonds,  and  such  cashier 
believed  them  to  be  a  sate  investment,  and  it' 
did  not  appear  that  he  gave  a  dishonest  opin- 
ion. Held  insufficient  to  sustain  an  action  for 
deceit  against  the  bank. 

Appeal  from  circuit  court,  Marion  county; 
David  H.  Eby,  Judge. 

Action  by  Annie  A.  Lovelace  against 
Thomas  J.  Suter  and  others.  There  was  a 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

By  this  action  appellant  seeks  to  recover 
damages  from  15  parties  Impleaded  as  de- 
fendants on  the  ground  that  they  were  mem- 
bers of  a  copartnership  engaged  in  the 
banking  business  at  the  time  of  the  occur- 
rences stated  in  the  petition.  The  Marlon 
County  Savings  Bank  was  Incorporated  on 
the  19th  day  of  December,  1867,  under  a 
charter  of  the  state  of  Missouri,  which  ex- 
pired by  legal  limitation  20  years  from'  that 
day;  but  this  fact  seems  to  have  been  over- 
looked by  the  stockholders  and  officers  of 
the  bank,  and  the  business  continued  in  the 
name  of  the  corporation  as  if  it  were  still 
in  existence  until  September,  1898,  when  the 
expiration  of  the  charter  was  detected,  a 
new  charter  procured,  and  the  business  con- 
tinued under  the  same  name.  John  W.  Rus- 
sell has  l>een  cashier  of  the  bank  from  its 
organization  to  the  present  time  except  dur- 
ing a  few  months  prior  to  the  year  1S99. 
Appellant  was  for  many  years  a  customer 
of  the  bank  in  a  small  way,  keeping  an  ac- 
count there,  and  likewise  depositing  her 
notes  and  securities  in  the  bank  for  safe- 
keeping, the  bank  collecting  the  Interest 
and  principal  as  they  fell  due,  and  deposit- 
ing the  same  to  her  credit  She  seems  to 
have  had  great  confidence  In  the  Institution, 
and  particularly  in  Its  cashier,  advising  with 
him  about  Investments,  and  acting  on  his 
advice.  She  did  so  at  least  in  some  In- 
stances. The  basis  of  the  present  contro- 
versy was  the  sale  to  appellant  by  the  bank 
of  a  $1,000  bond  of  the  Paris  Gas  &  Elec- 
tric Light  Company  of  Paris,  Tex.,  In  1889, 
and  certain  alleged  false  and  fraudulent  repre- 
sentations made  to  her  by  Russell  to  Induce 
the  sale;  he  knowing  at  the  time,  it  is  char- 
ged, that  said  bond  was  worthless.  The  alle- 
gations of  the  petition  In  respect  to  the  rep- 
resentations had  perhaps  better  be  stated: 
"That  at  the  time  of  said  sale  said  agent 
and  cashier,  Russell,  claimed  to  have  and 
did  have  great  skill  and  long  experience  in 
dealing  In  all  kinds  of  negotiable  and  non- 
negotiable  paper  and  commercial  paper  of 
all  kinds,  which  fact  was  then  and  there 
known  to  this  plaintiff;  and  at  the  time  of 
said  sale  this  plaintiff  was  without  experi- 
ence or  skill  in  dealing  in  such  paper,  which 
fact  was  then  and  there  well  known  to  said 
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casbler  and  agent  That  at  the  time  of  said 
Bale  said  bond  was  wholly  worthless,  and 
of  no  value  whatevw,  which  fact  was  then 
and  there  well  known  to  said  agent  and 
cashier  of  defendants  and  nnknown  to  plain- 
tiff. That  the  said  maker  of  said  bond  was 
at  the  time  of  said  sale  Insolvent,  which 
said  Insolvency  was  then  and  there  well 
known  to  said  agent  and  casbler  and  un- 
known to  this  plaintiff.  That  long  inrior  to 
and  up  to  the  time  of  said  sale  this  plaintiff 
was  a  regular  customer  and  depositor  of 
said  bank,  and  at  the  time  of  said  sale  this 
plaintiff  had  on  deposit  in  said  bank  the 
sum  of  one  thousand  dollars.  That  on  or 
about  the  2d  day  of  February,  1888,  the  said 
Russell,  as  such  agent,  stated  to  this  plain- 
tiff that  the  bonds  of  the  Nevada,  Missouri, 
Gas  Company  were  free  of  taxation,  and 
that  he  (the  said  Russell)  was  satisfied  that 
said  last-mentioned  bonds  were  A  No.  1,  and 
that  at  the  time  of  the  sale  aforesaid  said 
Russell,  as  such  agent,  stated  to  this  plain- 
tiff that  the  said  Nevada,  Missouri,  Gas  Com- 
pany had  called  in  its  bonds,  and  that  said 
cashier  and  agent,  acting  for  and  in  behalf 
of  said  defendants,  and  knowing  the  confl- 
dence  reposed  in  his  skill  and  experience  as 
aforesaid  by  the  plaintiff,  and  Intending  to 
deceive  and  defraud  this  plaintiff  out  of  her 
said  sum  of  one  thousand  dollars,  at  the 
time  of  said  sale  advised  this  plaintiff  to  pur- 
chase said  bond,  and  then  and  there,  in  or- 
der to  Induce  the  plaintiff  to  purchase  said 
bond,  fraudulently  and  falsely  stated  to  this 
plaintiff  that  said  bond  was  just  as  good  as 
the  said  Nevada,  Missouri,  Gas  Company's 
said  bonds.  That  the  said  Russell,  as  such 
agent,  at  the  time  of  said  sale  meant  by 
said  false  and  fraudulent  statement  that 
said  bond  so  purchased  by  the  plaintiff  waa 
a  flrst-class  security,  and  was  then  and 
there  worth  the  said  sum  of  one  thousand 
dollars;  and  the  plaintiff  at  the  time  of  said 
purchase  understood  said  Russell  to  mean 
by  said  false  statement  that  said  bond  so 
purchased  by  her  was  a  first-class  security, 
and  was  then  and  there  worth  the  said  sum 
of  one  thousand  dollars."  It  is  further  char- 
ged that  said  bond  was  absolutely  worth- 
less; that  the  maker  thereof  was  and  still 
Is  Insolvent.  The  answer  was  a  general 
denial  and  a  plea  of  the  five  and  ten  years' 
statutes  of  limitations.  A  replication  was 
filed,  which  averred  that  the  facts  consti- 
tuting the  fraud  as  alleged  in  the  petition 
were  unknown  to  the  plaintiff  until  the  1st 
day  of  October,  1899,— within  ten  years  next 
before  the  perpetration  of  the  fraud,  and 
within  five  years  next  before  the  Institution 
of  this  suit,— and  that  during  the  whole  of 
the  time  from  the  sale  of  the  bond  until  the 
date  last  aforesaid  the  defendants,  through 
their  bank  and  cashier,  were  the  agents  of 
the  plaintiff  for  the  purpose  of  caring  for 
and  keeping  the  bond  and  collecting  the  in- 
terest thereon;  that  during  all  that  time  the 
defendants,  through  tbelr  said  agent  and 


cashier,  concealed  the  facts  constitnting  the 
fraud  from  the  plaintiff,  and  from  the  Ist 
day  of  August,  1894,  to  the  Ist  day  of  Octo- 
ber, 1809,  concealed  the  fact  that  the  maker 
of  the  bond  was  paying  no  interest  thereon, 
representing  to  the  plaintiff  that  the  inter- 
est was  t>elng  paid  regularly,  and,  to  further 
deceive  her,  making  payment  of  the  inter- 
est to  her  regularly  themselves.  The  par- 
ticular bond  which  Is  charged  in  the  peti- 
tion to  have  been  fraudulently  sold  to  the 
appellant  was  one  of  an  issue  of  fifty  ot 
$1,<X)0  each,  executed  by  the  said  Paris  (3ag 
&  Electric  Light  Company  on  the  1st  day  of 
June,  1888,  due  20  years  thereafter,  bearing 
semiannual  interest  coupons  of  $35  each, 
payable  on  the  1st  days  of  June  and  Decem- 
ber of  each  year,  and  secured  by  a  deed  of 
trust  on  the  prc^erty  of  the  said  company. 
Those  bonds  were  sold  in  April,  1889,  to  Bi. 
M.  Noel,  a  broker  of  St  Louis,  for  $44,000. 
The  evidence  is  conflicting  as  to  the  sol- 
vency of  said  gas  and  light  company  at  that 
tlmv,  with  a  preponderance,  perhaps,  in  fa- 
vor of  its  solvency;  but  there  was  testimony 
for  the  Jury  on  that  issue  If  the  main  charge 
of  false  representations  was  made  out,  and, 
having  so  concluded,  we  feel  It  is  unnec- 
essary to  incumber  the  statement  with  co- 
pious extracts  from  the  testimony  relating 
thereto.  While  said  comi>any  may  liave 
been  Insolvent  If  pressed,  the  testimony 
shows  that  It  enjoyed  a  good  reputation,  as 
did  its  ofllcers;  was  considered  solvent  at 
home  and  abroad;  and  neither  Russell  nor 
any  one  else  could  have  learned  it  was  in- 
solvent, if  that  was  the  case,  without  a 
searching  examination  of  Its  affairs.  The 
company  seems  to  have  progressively  lost 
money,  and  in  1892  It  consolidated  with  an- 
other corporation,  known  as  the  Paris  Rail- 
way Company,  by  the  purchase  ef  the  hit- 
ter's property,  a  new  corporation  being 
formed  under  the  name  of  the  Paris  Elec- 
tric Light  &  Railway  Company,  which  took 
over  the  assets  of  the  constitnait  companies. 
In  1894  the  last-named  company  reconveyed 
to  the  railway  company  the  property  which 
had  formerly  belonged  to  it;  and  thereafter, 
in  July,  It  issued  100  bonds  of  $1,000  each. 
payable  in  20  years,  drawing  6  per  cent 
semiannual  interest  on  the  1st  days  of  July 
and  January  of  each  year,  and  secured  by 
a  deed  of  trust  on  all  the  gas  and  electric 
light  company's  property;  that  Is  to  say.  on 
all  the  property  except  the  railway,  which 
had  been,  as  stated,  reconveyed  to  tiie  rail- 
way company.  Said  electric  light  and  rail- 
way company  exchanged  $50,000  of  said  last 
issue  of  bonds  for  the  $50,000  of  bonds  is- 
sued by  the  gas  and  dectrlc  light  company 
in  1888,  one  of  which  was  held  by  the  appel- 
lant, the  holders  of  the  old  bonds  being 
given  no  option  whether  they  woold  accept 
cash  or  new  bonds  for  the  old  ones.  Rus- 
sell, cashier  of  the  Marion  County  Savings 
Bank,  exchanged  the  bond  owned  by  the 
appellant  for  one  of  the  new  Issue,  she  says, 
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without  her  knowledge  or  consent;  which 
statement  Russell  does  not  definitely  contra- 
diet,  saying  he  thought  she  knew  of  it.  bat 
he  m'ay  hare  sent  It  in  a  hurry,  wlthont  no- 
tifying her  of  the  fact.  Interest  was  paid 
by  the  Paris  Electric  Light  &  Railway  Com- 
pany on  the  bonds  issued  in  July,  1884,  in- 
cluding the  one  held  by  the  appellant,  until 
Jannary,  1807;  but  thereafter  no  further 
Interest  was  paid.  It  is  true,  as  charged  in 
the  reply,  that  the  Marion  County  Savings 
Bank,  acting  by  its  cashier,  Russell,  regu- 
larly credited  the  appellant's  account  with 
interest  on  ber  bond,  notwithstanding  the 
default  made  by  the  company,  until  Janu- 
ary, ISKM),  and  there  was  evidence  for  the 
Jury,  if  material,  on  the  question  of  appel- 
lant's knowledge  of  the  exchange  of  the  first 
bond  for  one  of  the  second  issue,  or  of  the 
company's  default  until  on  or  about  the  1st 
day  of  October,  1899.  Russell  excuses  him- 
self for  crediting  her  with  Interest  after  the 
company  defaulted  on  the  grounds  that  be 
understood  from  Noel  that  the  matter  of 
interest  would  soon  be  arranged  and  paid 
regularly,  and  that  he  felt  sorry  about  the 
unfortunate  investment  of  Mrs.  Lovelace's 
money. 

We  will  now  set  forth  the  most  important 
facts  on  which  the  appellant's  case  rests,  to 
wit,  the  representations  made  to  her  when 
she  bought  the  first  boud  in  1889.  These 
representations  are  all  contained  in  two  let- 
ters written  to  her  by  Russell,  and  to  make 
them  intelligible  it  Is  necessary  to  state  that 
she  had  previously  bought  a  bond  of  the 
Nevada,  Mo.,  Gas  Company  on  Russell's 
recommcDdatlon,  which  was  afterwards  tak- 
en tip  by  said  company.  The  two  letters 
are  as  follows: 

"Palmyra,  Mo.,  2— 2— 188a  Mrs.  A.  Love- 
lace, City— Dear  Madam:  I  can  let  you  have 
$500  first  mortgage  Nevada,  Missouri,  Gas 
Company  bond;  interest  pays  seven  per  cent, 
payable  February  and  August  each  year,  in 
gold  coin,  free  of  taxation.  Our  Mr.  Suter 
has  bought  $5,000  of  it  We  are  satisfied 
that  they  are  A  No.  1.  It  will  cost  you  par 
1^00,  and  draws  interest  from  maturity.  I 
siig'prest  this,  as  I  think  you  do  not  have 
Kood  chances  to  Invest  your  money.  Yours 
truly,  John  W.  Russell,  Cashier." 

"Palmyra,  Mo.,  Nov.  2G,  1889.  Mrs.  A. 
A.  Liovelace— Dear  Madam:  I  find  that  Mr. 
Cook  paid  his  note  since  you  were  here.  The 
Nevada  Gas  Company  has  called  in  their 
bonds.  I  can  get  you  a  one  thousand  dollar 
bond  of  the  Paris  Gas  and  Electric  Light 
Company,  seven  per  cent  interest  payable 
Decevabet  and  June  in  St  Louis,  that  is  Just 
as  good,  at  par.  Let  me  hear  as  soon  as 
yon  can  If  yoo  wish  It  John  W.  Russell, 
Cashier." 

Appellant  testified  that  she  relied  solely  on 
the  statements  contained  in  the  two  letters  in 
mailing  the  purchase  of  the  bond  of  the 
Paris  Oas  &  Electric  Light  Company.  At  the 
close  ot  the  evidence  the  circuit  court  direct- 


ed the  Jury  to  return  a  verdict  in  favor  of 
the  defendants. 

Reuben  P.  Roy,  George  A.  Mahan,  and 
Ben.  F.  Glahn,  for  appellant  F.  L.  Scholield, 
for  respondents. 

GOODE,  J.  (after  stating  the  facts).  Sev- 
eral legal  propositions  were  vm?  ably  argued 
by  the  counsel  in  this  case  in  discussing  the 
propriety  of  the  direction  given  by  the  cir- 
cuit court  in  defendants'  favor,  but  we  shall 
confine  our  remarks  to  the  inquiry  whether 
the  letters  written  to  the  appellant  by  the 
cashier  of  the  bank  contained  any  represen- 
tation which  will  support  an  action  like  the 
one  before  us,— an  action  in  the  nature  of 
the  common-law  remedy  of  deceit  not  for 
breach  of  warranty  or  rescission  of  the  con- 
tract of  sale.  While  the  respondents  earnest- 
ly insist  tluit  the  contention  of  actual  fraud 
on  the  part  of  Russell  was  waived  or  with- 
drawn, we  find  no  withdrawal  in  tlie  record, 
and  the  appellant  la  certainly  urging  that 
contention  on  this  appeal,  instead  of  relying 
on  merely  legal  fraud.  Hence  we  shall  treat 
the  case  as  still  involvhig  the  issue  of  In- 
tentional fraud.  In  fact  the  theory  that  the 
action  of  deceit  will  lie  for  constructive  fraud, 
without  the  element  of  moral  obliquity,  is 
one  we  are  unwilling  to  accept;  for  it  has 
been  combatted  as  unsound  by  the  most  emi- 
nent expositors  of  the  law.  Peek  v.  Derry, 
87  Ch.  Dlv.  641;  Dunn  v.  White,  63  Mo. 
181;  Kountse  v.  Kennedy,  147  N.  Y.  124,  41 
N.  E.  414,  29  L.  R.  A.  360,  49  Am.  St  Rep. 
6S1;  Hlndman  ▼.  Bank,  SO  C.  C.  A  623,  112 
Fed.  931.  It  is  true  that  since  the  decision  of 
the  supreme  court  in  Hamlin  v.  Abell,  120  Mo. 
188,  25  S.  W.  516,  it  cannot  be  doubted  that  the 
law  in  this  state  is  that  a  party  may  be  held 
liable  in  an  action  for  deceit  practiced  in  the 
sale  of  prt^erty  if  he  induces  the  sale  by 
.false  representations  as  to  a  material  fact 
recklessly  made  as  of  his  own  knowledge, 
when  he  had  no  iinowledge,  even  though  he 
believed  the  fact  was  as  stated.  This,  how- 
ever, does  not  depart  from  the  rule  that  fraud 
is  necessary,  as  we  shall  endeavor  to  make 
plain;  though  the  distinctions  drawn  In  the 
reported  cases  on  the  subject  are  often  fine, 
and  sometimes  impalpable.  If  one  makes  a 
representation  as  a  matter  of  information,— 
as  something  that  has  been  represented  or 
imparted  to  him  Just  as  he  imparts  it  to 
another,— no  foundation  for  a  case  of  deceit 
arises;  but  if  he  asserts  something  as  a  fact 
within  his  own  knowledge,  as  an  inducement 
to  another  person  to  act  when  he  possesses 
no  knowledge  thereof,  nor  any  good  reason  to 
think  he  does,  this  is  presenting  the  induce- 
ment in  a  false  light  and  enhaucing  its  in- 
fluence by  whatever  value  the  hearer  may 
attach  to  the  speaker's  word.  Such  a  state- 
ment la  essentially  false  in  the  sense  of  be- 
ing corruptly  untrue,  and  not  merely  different 
from  the  actual  fact  and  the  party  making 
It  does  so  at  ills  peril.     The  scienter  suffl- 
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dentiy  appears  from  tbe  claim  of  knowledge 
where  there  was  ouly  Ignoroace.  In  the 
Hamlin  Gaae,  which,  like  the  one  In  hand, 
waa  based  on.  a  Bale  of  commercial  paper 
through  alleged  false  representations,  def^d- 
ant  assigned  for  errw  that  the  lower  court 
had  ignored  tlie  gist  of  the  action,  to  wit,  a 
fraudulent  intent  on  the  appellant's  part  when 
he  made  the  representation.  In  dealing  with 
that  assignment,  the  opinion  quotes  approv- 
ingly ttie  following  excerpts,— the  first  from 
Dulaney  y.  Rogers,  64  Mo.  201:  "It  seems 
to  be  established  that  an  action  based  upon 
the  deceit  or  fraudulent  representations  of  an- 
other cannot  be  maintained  in  the  absence  of 
proof  that  the  party  making  them  believed, 
or  had  good  reason  to  believe,  at  the  time 
he  made  them,  that  they  were  false,  or  that 
be  assumed  or  intended  to  convey  the  Im- 
pression that  he  had  actual  knowledge  of 
their  truth,  though  conscious  that  he  bad  no 
such  knowledge.  When  the  above  facts  are 
proved,  the  scienter  necessary  to  maintain  an 
action  for  deceit,  founded  on  fraudulent  rep- 
resentations, Is  established."  The  second 
from  Dunn  v.  White,  63  Mo.  181:  "It  te 
not,  however,  always  absolutely  necessary 
that  an  actual  falsehood  should  be  uttered  to 
render  a  party  liable  In  an  action  for  deceit. 
If  he  states  material  facts  as  of  his  own 
knowledge,  and  not  as  a  mere  matter  of 
opinion  or  general  nssertlon,  at>out  a  matter 
of  which  he  has  no  knowledge  whatever,  this 
distinct  willful  statement  in  ignorance  of  the 
truth  Is  the  same  as  the  statement  of  a 
known  falsehood,  and  will  constitute  a  scien- 
ter." Further  along  the  opinion  reads: 
"While  it  is  true  that  in  all  cases  it  Is  held 
that  the  petitions  must  allege  the  represen- 
tations were  fraudulent,  In  all  of  them  it  Is 
held  that  a  statement  of  material  facts  by 
one  as  of  his  own  knowledge,  not  merely  as 
an  opinion  or  general  assertion  about  a  mat- 
ter of  which  he  Itnew  nothing  whatever,— a 
willful  statement  in  ignorance  of  the  truth,— 
Is  the  same  as  a  statement  of  a  known  false- 
hood, and  will  constitute  a  scienter."  Do 
the  above  remarks  of  the  supreme  court 
change,  or  Indicate  a  disposition  to  change, 
the  long-esrtablished  doctrtne  that  proof  of  a 
guilty  scienter  is  indispensable  to  the  main- 
tenance of  an  action  for  deceit?  No  such 
conclusion  can  be  logically  drawn  from  them; 
for  the  purpose  of  the  court  was  not  to  dis- 
pense with  the  scienter,  but  to  point  out  what 
may  sometimes  be  sufficient  proof  of  it,  name- 
ly, the  affirmation  as  of  one's  own  knowledge, 
and  not  merely  his  information,  opinion,  or 
belief  that  something  material  to  the  busi- 
ness in  hand  Is  true,  when  he  has  no  good 
reason  to  believe  It  is  true,  and  It  is  in  fact 
false.  The  consciously  false  assertion  of 
knowledge  which  Is  likely  and  Intended  to 
Induce  the  person  addressed  to  part  with  his 
money  or  property  on  the  belief  that  the 
speaker  knows  the  truth  whereof  he  speaks 
establishes  the  scienter  as  thoroughly  as  the 
false  assertion  that  some  fact  exists  which 


Is  known  not  to  exist  Deception  Is  practiced 
in  both  cases,  the  Intention  being  to  persuade 
the  hearer  into  making  an  investment,  or 
taking  some  other  busUiess  step,  by  mislead- 
ing his  Judgment  The  real  embarrassment 
in  such  disputes  arises  when  the  basis  of 
the  action  is  a  statement  or  representation 
made  by  the  defendant  as  true  of  his  own 
knowledge,  which  he  not  only  believed  to 
be  true,  but  believed  with  good  reason  that 
he  knew  it  was  true;  In  other  words,  an 
honest  mistake,  not  due  to  gross  negligence. 
In  our  Judgment  a  representation  of  that 
kind,  though  it  may  often  make  a  good  case 
to  rescind  a  sale  or  ex  contractu  on  a  war- 
ranty, cannot  make  out  a  case  of  deceit  for 
lack  of  a  scienter.  Evans  v.  Collins,  5  Q. 
B.  804;  Collins  v.  Evans,  13  Law  J.  Q.  B. 
180.  Infallible  knowledge  of  facts  is  never 
attainable,  and  It  is,  or  ought  to  be,  enough 
that  one  has  carefully  endeavored  to  learn 
the  truth  from  appropriate  sources,  and  be- 
lieves he  has  learned  It  Such  conduct  is 
Tery  different  morally,  and,  we  think,  legally, 
from  recklessly  asserting  something  to  be 
true  from  a  vague  b^ef  of  its  truth  which 
the  speaker  has  taken  no  pains  to  verify; 
for  gross  negligence  is  closely  akin  to  fraud. 
Bank  T.  Addle,  L.  R.  1  H.  L.  Sc.  145. 

Testing  the  representations  made  by  Rus- 
sell to  appellant  when  he  proposed  the  sale 
of  the  bond  In  question,  we  find  no  fraud 
was  committed  to  constitute  a  ground  for 
thi^  action.  A  glance  shows  how  widely 
Russell's  representations  differ  from  tlint 
made  by  the  defendant  in  Hamlin  v.  Abell, 
which  was  that  the  defendant  knew  the  ne- 
gotiable paper  sold  was  secured  by  collater- 
als. Here  the  sale  of  the  security  was  en- 
tirely by  correspondence,  and  the  only  state- 
ment of  Russell  to  Induce  the  sale  was  the 
one  contained  in  the  second  letter  above 
quoted,— that  the  Paris  Gas  &  Electric  Light 
Company's  bond  was  Just  as  good  as  the  Ne- 
vada Gas  Company's  bond.  Considered  In 
connection  with  all  the  facts  In  evidence,  that 
representation  falls  short  of  constituting  a 
cause  of  action  for  deceit  since  it  was  not  a 
statement  of  fact  as  of  Russell's  own  knowl- 
edge. In  the  first  place,  It  was  not  a  state- 
ment of  a  material  fact  ss  that  expression 
Is  used  and  understood  in  opinions  on  con- 
troversies of  this  kind.  It  is  sometimes  a 
close  question  whether  a  representation  is 
to  be  taken  as  an  expression  of  opinion  or 
as  an  assertion  of  an  actual  fact  But  if 
we  read  Russell's  letter  with  reference  to  the 
previous  letter,  which  appellant  introduced 
and  relies  on  as  part  of  the  fraudulsit  means 
employed  to  sell  her  the  bond,  It  Is  plain 
that  he  only  aimed  to  give  her  the  benefit  of 
his  Judgment  In  the  first  letter  he  said  of 
the  Nevada  bonds,  "We  are  satisfied  they 
are  A  No.  1."  On  the  face  of  it  that  state- 
ment was  undoubtedly  nothing  more  than 
his  opinion.  The  other  letter  said  the  Paris 
bond  was  Just  as  good  as  those  of  the  Ne- 
vada Company.    It  would  be  unreasonable  t« 
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Interpret  tbat  statement  to  mean  that  be  waa 
glYlng  Ills  own  actual  knowledge  from  an 
Investigation  of  the  condition  of  the  Paris 
Company  and  the  property  on  which  the 
bond  was  secured.  Instead  of  his  opinion 
from  the  company's  standing  and  the  mar- 
ket reputation  of  its  securities.  Nor,  If  we 
consider  the  matter  from  the  appellant's 
standpoint  and  the  way  in  which  she  un- 
derstood Russell's  letter,  is  her  case  at  all 
helped.  She  took  the  letter  to  give  merely 
his  Judgment,  on  which  she  was  willing  to 
risk  her  money.  Mrs.  Lovelace  testified:  "I 
sot  his  note  or  letter.  When  I  got  the  letter, 
I  think  I  wrote  him,  and  said.  If  he  thought 
It  safe,  to  invest  In  It  for  me."  And,  again: 
"I  had  the  utmost  confidence  In  Mr.  Russell 
and  his  Judgment,  and  I  relied  on  him  alto- 
gether. •  •  •  At  the  time  I  bought  the 
bond  I  supposed  Mr.  Russell  had  skill  In  deal- 
ing with  bonds.  I  had  confidence  in  him, 
and  supposed  he  knew  all  about  bonds."  No 
facts  In  regard  to  the  franchises,  contracts, 
assets,  liabilities,  business,  or  officers  of  the 
Paris  Oaslight  Coippany,  or  In  regard  to  how 
the  bond  was  secured,  or  as  to  the  value  of 
the  property  behind  It,  were  laid  before  the 
appellant  which  could  have  Influenced  her 
Judgment  in  any  way,  and  It  is  clear  she  did 
not  rely  on  her  own  Judgment  at  .all  when 
she  made  the  Investment  but  entirely  on 
Russell's.  Now,  right  here  the  distinction  to 
be  noted  in  all  deceit  cases  between  state- 
ments of  facts  and  of  opinion  may  be  treated 
In  another  light  It  is  vital  to  ascertain 
whether  the  plaintiff  In  such  a  case  acted  on 
his  own  Judgment  or  on  that  of  the  defend- 
ant. If  on  his  own,  which  was  led  to  an 
erroneous  conduslon  because  of  false  but 
plausible  representations  about  material  facts 
made  by  the  defendant,  either  with  knowl- 
edge of  their  falsity  or  without  knowledge 
on  the  subject  there  is  a  good  cause  of  ac- 
tion. But  if  the  plaintiff  left  the  matter  to 
be  decided  by  the  defendant  or  based  his 
own  decision  on  a  statement  of  the  defend- 
ant's opinion,  there  is  no  cause  unless  the 
defendant  decided  corruptly  or  gave  an  opin- 
ion which  he  did  not  entertain.  In  the 
present  case  the  appellant  herself  acknowl- 
edged she  left  it  to  Russell  to  decide  the  mat- 
ter for  her,  and  trusted  entirely  to  hto  Judg- 
ment and  the  only  question  is,  therefore, 
WHS  there  evidence  from  which  the  Jury 
might  have  inferred  that  he  gave  a  dishon- 
est opinion?  None  whatever.  The  bank  in- 
vested money  In  the  entire  issue  of  bonds, 
paying  ^44,000  therefor.  Most  of  them  it 
afterwards  sold  at  a  profit  of  5  per  cent,— 
some  to  its  own  officers,  some  to  outsiders, 
and  some  it  retained.  There  Is  not  the  least 
room  for  doubt  that  Russell  believed  those 
bonds  to  be  a  safe  investment  and  that  he 
was  doing  appellant  a  favor  to  sell  her  one 
of  them,  for  they  bore  good  interest.  The 
only  circumstances  which  are  questionable 
were  the  exchange  of  the  first  bond  for  one 
of  the  second  issue  In  18S>4,  and  the  payment 


of  Interest  by  the  bank  on  her  bond  for  four 
years  after  the  company  had  defaulted. 
Russell  gave  a  reasonable  explanation  of 
those  circumstances;  but  whether  that  ex- 
planation was  true  or  false,  it  is  manifest 
they  have  nothing  to  do  with  the  main  issue 
of  whether  the  sale  was  induced  by  fraudu- 
lent representations  In  the  first  place.  Nor 
are  they  relied  on  for  such  a  purpose,  but 
were  pleaded  and  proven  by  the  appellant  to 
avoid  the  plea  of  the  statute  of  limitations 
by  showing  that  the  fraud  alleged  to  have 
been  committed  in  1889  was  concealed  from 
the  plaintiff  for  10  years  by  the  respondents 
in  the  manner  stated.  The  action  for  deceit 
sounds  in  tort  and  there  Is  nothing  to  show 
a  legal  wrong  was  committed  by.  Russell  or 
any  of  the  defendants  in  this  matter  prior 
to  the  conversion  of  the  first  bond,  which  is 
only  incidentally  related  to  the  cause  of  ac- 
tion declared  on  in  the  petition. 

It  follows  from  the  foregoing  considera- 
tions that  the  circuit  court  properly  granted 
the  peremptory  instruction  in  favor  of  the 
respondents,  and  the  Judgment  of  that  court 
Is  affirmed 

BLAND,  P.  J.,  and  BAROLAY,  J.,  concur. 


MOTLEX  V.  MOTLBT. 

(Court  of  Appeals  of  St  Louis,  Ma    April  1, 

1902.) 

DIVORCB— MISCONDDCT  OF  WlFIfr-BVIDBNCB— 
8UFFICIENCT— ALIMONT— ALIjOWANCE. 

1.  In  a  suit  agaiiiBt  a  wife  for  divorce,  evi- 
dence that  she  poisoned  food  prepared  by  her 
for  plaintiff,  towards  whom  she  nad  a  settled 
contempt  and  continuoasly  offered  him  indig- 
nities, to  which  he  submitted  without  mistreat- 
ing her,  is  sufficient  to  warrant  a  decree  in 
plaintiff's  favor. 

2.  The  appellate  court  can  review  an  allow- 
ance for  alimony  in  gross  or  pending  suit  for 
divorce. 

3.  Where  a  motion  for  additional  alimony  in 
anticipation  of  appeal  does  not  allege  that  de- 
fendant had  expended  what  has  been  allowed 
priding  suit  and  no  evidence  is  offered  that 
the  previous  allowance  was  inadequate,  the  rul- 
ing on  the  motion  cannot  be  reviewed. 

4.  Under  Rev.  St  1899,  |  2929,  providing  that 
in  actions  for  divorce  the  (niilty  party  BhaTl  for- 
feit all  rights  and  claims  oy  virtue  of  the  mar- 
riage, where  divorce  is  granted  for  misconduct 
of  the  wife  she  forfeits  her  right  to  alimony 
for  her  maintenance. 

Appeal  from  circuit  court  Pike  county; 
David  B.  Eby,  Judge. 

Action  by  William  J.  Motley  against  Anna 
B.  Motley  for  divorce.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Tapley,  Gray  &  Hostetter,  for  appellant 
Major,  Ball  &  Dempsey,  for  resiwndent 

BLAND,  P.  J.  Omitting  caption  and  hn- 
materlal  allegations,  the  petition  alleges,  in 
substance,  that  plaintiff  and  defendant  were 
married  in  the  month  of  November,  1876,  and 
continued  to  live  together  mitll  the day 
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of  May,  1901,  when  tiie  plaintiff  separated 
himself  from  the  defendant.  The  petition 
alleges  sundry  indignities  offered  by  defend- 
ant to  plaintiff,  beglnnhig  In  the  year  1889, 
and  continuing  down  to  the  date  of  the  sep- 
aration, some  of  which  Indignities  are  so  Tile 
and  vulgar  In  character  that  we  decline  to 
state  them  in  detail,  as  we  deem  It  unneces- 
sary, from  the  view  we  take  of  the  evidence 
In  the  case.  The  most  serious  allegation  con- 
tained in  the  petition  Is  that  the  defendant 
kept  poison  in  her  possession,  and  hi  the 
month  of  April,  1891,  threatened  to  poison 
plaintiff,  and  that  on  the  3d  day  of  May,  1891, 
she  deposited  ^d  Intermingled  poison  of 
some  kind  in  the  plaintiff's  food,  which  she 
had  prepared  for  him  to  eat,  and  that  be  ate 
of  the  food,  and  was  poisoned  thereby.  The 
answer  denied  the  indignities  and  the  poison- 
ing alleged  In  the  petition,  and,  by  way  of 
cross  bill,  alleged  that  the  plaintiff  bad  offer- 
ed to  her  such  Indignities  as  to  render  ber  con- 
dition In  life  Intolerable,  which  are  set  out  in 
detail  In  the  cross  bill.  The  evidence  offered 
by  the  plaintiff  satisfactorily  establishes  the 
truth  of  several  of  the  indignities  set  out  In 
ills  petition,  and  tends  to  show:  That  de- 
fendant bad  a  violent  temper.  That  she  be- 
lieved herself  to  be  superior  to  the  plaintiff, 
intellectually  and  otherwise.  That  she  often 
charged  the  plaintiff  with  not  having  good 
sense.  At  times  she  would  not  eat  at  the 
same  table  with  him,  and  would  go  for  a 
week  or  ten  days  without  speaking  to  him; 
and  it  was  not  an  unusual  thhig  for  her,  bi 
the  presence  of  others,  to  call  plaintiff  an 
"old  ash  cat"  and  "old  fool,"  and  use  vile 
and  vulgar  epithets  towards  him.  That  she 
would  correct  his  language  when  In  conver- 
sation with  others;  tell  him  to  "hush  up," 
that  be  was  an  "old  fool,"  and  that  he  was 
Just  like  his  old.  Ignorant  mother;  and  si>eak 
of  his  mother  In  his  presence,  using  such 
epithets  as  "old  witch,"  "old  sloven,"  and  "old 
slut"  That  she  would  not  visit  plaintiff's 
family,  nor  permit  them  to  visit  him  at  bis 
home.  The  evidence,  further.  Is  that  in  the 
presence  of  other  people  she  would  express 
a  wish  to  die;  would  say  that  life  was  no 
pleasure  to  her,  as  plaintiff  was  mean,  and 
that  she  had  poison,  and  Intended  to  use  It 
Prior  to  May,  1891,  she  had  tried  to  Induce 
the  plaintiff  to  make  a  will,  and  leave  his 
property  to  ber  during  her  life,  remainder 
over  to  her  brother,  Charles  Robinson.  This 
plaintiff  declined  to  do.  On  many  occasions 
she  made  threats,  and  said  she  would  have 
bis  property  If  she  had  to  wade  through  blood 
to  get  It  The  day  previous  to  the  alleged 
poisoning,  defendant  stated  to  a  Miss  Shad- 
well,  while  speaking  of  plaintiff  and  his  prop- 
erty, that  plaintiff  had  required  her  to  work 
and  help  make  the  property,  like  Mr.  Upter- 
grove  (a  neighbor)  had  his  wife,  and  that  if 
she  bad  a  husband  like  Mr.  Uptergrove,  she 
would  give  him  a  dose,  and  then  stated,  "I 
have  got  one  just  like  blm."  A  short  time 
prior  to  this  she  stated  to  Miss  Sbadwell  and 


to  anottaer  lady  that  she  would  not  be  ma- 
prised  at  anything,  that  people  were  so  mean 
they  would  do  anything  for  money,  and  that 
they  need  not  be  surprised  at  her  killing  Wil- 
lie (meaning  ber  husband)  "or  he  killing  me." 
When  Miss  Shadwell  was  last  at  her  house, 
and  when  she  started  to  leave,  she  said  to 
her,  "Remember,  there  is  going  to  t>e  some- 
thing awful  happen  after  you  are  gone,  and 
you  will  hear  of  it"  Plaintiff  and  defendant 
lived  on  a  farm  in  the  country.  Tbey  bad 
no  children.  On  the  3d  day  of  May,  1901,  de- 
fendant prepared  breakfast  for  the  plaintiff. 
The  plaintiff  ate  of  the  breakfast  prepared  by 
ber.  He  ate  some  meat  biscuit  and  butter, 
and  eggs,  and  drank  a  cup  of  coffee.  The  de- 
fendant did  not  eat  of  the  breakfast  After 
he  had  finished  his  breakfast,  he  walked  from 
the  dining  room  to  the  kitchen,  took  a  dipper 
of  water  and  rinsed  his  month,  and  then  walk- 
ed to  the  smoke  bouse,  took  up  bis  milk  buck- 
et and  proceeded  on  towards  the  bam  to 
milk,  which  was  about  60  or  00  yards  from 
the  house.  When  he  reached  the  bam  fence, 
be  was  all  over  in  a  quiver,  and  bis  muscles 
were  Jerking.  Realizing  what  had  happened, 
he  did  not  return  to  the  bouse,  or  call  to  bis 
wife,  but  leaned  against  the  fence,  and  held 
on  for  support  and  called  for  a  colored  man 
by  the  name  of  Parsons,  who  lived  near  by. 
Parsons  heard  him,  and  came  to  bis  assist- 
ance. Before  he  reached  him,  he  had  fallen 
to  the  ground.  Ben  Young,  James  Young, 
James  Hill,  Fount  Anson,  James  WllBon,  and 
Mrs.  Emily  Young,  living  near  by,  were 
warned  of  the  condition  of  plaintiff,  and  came 
to  his  assistance.  Tbey  carried  him  into  the 
hall  of  the  bam,  and  laid  him  on  some  straw 
and  chaff,  and  Parsons  went  for  a  doctor. 
Ben  Young  procured  oil  and  milk,  warm  wa- 
ter, and  salt  and  administered  it  to  plaintiff. 
This  caused  him  to  vomit  The  evidence  of 
the  parties  named  above,  who  were  tbe  first 
to  reach  him,  was  that  he  said  he  suffered 
from  a  sevae  burthig  hi  bis  breast  that  seon- 
ed  to  draw  and  choke  him  so  that  be  could 
scarcely  breathe;  that  be  had  convulsions 
from  6  to  15  minutes  apart;  that  be  had 
cramps,  and  was  drawn  forward,  and  then 
backward,  and  sometimes  sideways,  and  that 
his  limbs  would  draw,  and  then  expand  out 
to  their  full  length;  that  his  whole  body  was 
in  a  quiver;  that  be  frothed  at  the  month; 
that  his  head  was  drawn  sideways  and  back- 
wards; that  bis  eyes  were  red  and  blood- 
shot and  watering;  and  that  his  face  was 
flushed  and  hot  and  Indicated  excessive  pain. 
Dr.  J.  D.  Davis,  Dr.  Reld,  Dr.  J.  3.  Kincald. 
Dr.  Walters,  and  Dr.  Motley,  who  qualified 
as  experts,  and  heard  the  evidence  of  the 
witnesses  who  described  plaintiff's  symptoms, 
testified  that  tbe  symptoms  indicated  that 
plaintiff  was  suffering  from  poison,  and  that 
tbe  poison  was  strychnine,  or  some  of  Its 
salts.  The  defendant  undertook  to  show  that 
the  poison  might  have  been  from  meat  or 
decayed  substances,  but  the  physicians  stated 
that  in  ptomaine  poisoning  tbe  symptoms  do 
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not  deydop  earlier  than  from  12  to  48  hours 
after  the  poison  Is  taken  Into  the  system. 
The  meat  which  plaintiff  ate  for  his  breakfast 
was  shown  to  be  somid  and  wholesome,— 
meat  which  he  had  raised  on  his  own  prem- 
ises, and  had  butchered  and  cored  on  his 
farm.  The  evidence  Is,  also,  that  the  plain- 
tiff was  in  perfect  health  when  he  ate  bis 
breakfast  and  had  been  for  some  time  pre- 
vious. There  is  evidence,  also.  In  the  record, 
which  tends  to  show:  That  the  defendant 
was  very  uneasy  while  the  plaintiff  was  suf- 
fering from  the  poison,  for  fear  that  she 
might  be  accused  of  having  administered  it 
to  him,  and  stated  that  the  plaintiff  was  in 
love  with  Miss  Shadwell,  and  bad  taken  the 
poison  with  the  intention  of  easting  a  slur 
upon  defendant,  and  for  the  purpose  of  vet- 
ting rid  of  her.  That,  without  being  ac- 
cused of  having  administered  the  poison,  she 
stated  to  Mrs.  Young,  "Thank  Ood,  my  skirts 
is  clear."  After  Motley  had  been  taken  to 
his  house,  on  the  morning  of  the  same  day  the 
poison  was  administered,  and  while  he  was 
suffering  from  the  effects  of  it,  defendant 
said  to  Mrs.  Young  that  she  "never  was  hi 
such  a  fix  in  her  life";  that  she  "had  never 
went  through  such  a  thing  in  her  life  be- 
fore." That  she  went  hi  and  looked  at  the 
dock,  and  said,  "It  is  half  past  ten,  and  time 
dinner  was  on,"  but  did  not  know  whether 
to  get  dinner  or  not,  and  said,  "If  I  get  din- 
ner, I  don't  know  whether  there  is  ai^  one 
here  will  eat  a  bite  I  would  cook,"  and  ask- 
ed Mrs.  Young  if  she  would  see  every  bite 
she  cooked.  The  evidence  is  that  the  defend- 
ant had  not  been  anywhere  from  home  for 
some  months  prior  to  the  poisoning,  and  bad 
bad  no  opportunity  to  procure  poison.  There 
la  evidence,  however,  that  not  a  great  while 
previous  to  the  poisoning  she  had  been  in  the 
city  of  St  Louis,  the  cities  of  Troy  and  SUez, 
In  Lincoln  county,  and  Louisville,  in  Pike 
connty,  where  she  could  easily  have  gotten 
poison,  and  she  had  repeatedly  stated  to  the 
plaintiff  and  to  others  that  she  had  poison  In 
tbe  house.  The  Miss  Shadwell,  of  whom  she 
seems  to  have  been  somewhat  Jealous,  was 
proven  to  be  a  young  woman  of  good  reputa- 
tion; and  the  defendant  herself  admitted  to 
Bozne  of  the  witnesses  that  she  (Miss  Shad- 
well) had  always  conducted  herself  as  a  lady 
at  an  times,  that  she  was  the  best  help  she 
ever  had  in  the  house,  and  that  she  could  not 
say  anything  against  her,  and  admitted  on 
the  trial  that  she  was  a  virtuous  woman. 

There  are  278  printed  pages  of  the  evi- 
dence In  this  case,  a  summary  of  which  would 
extend  this  opinion  to  an  unwarranted  length. 
We  think  the  preponderance  of  the  evidence 
is  that  the  defendant  did  on  the  3d  day  of 
May,  1901,  put  strychnine,  or  some  of  its 
poisonous  salts,  in  food  prepared  by  her  for 
the  plaintiff,  with  the  Intention  that  plaintiff 
should  eat  the  food  so  prepared  by  her.  Thete 
is  also  evidence  which  shows  to  our  satisfac- 
tion that  the  defendant  held  the  plaintiff  In 
contempt  and  had  a  settled  hatred  towards 


him  and  towards  his  family;  that  from  the 
year  1889  down  to  the  date  of  the  separation 
she  continued  to  offer  to  him  such  Indignities 
as  to  render  his  condition  in  life  intolerable. 
There  is  no  substantial  evidence  in  the  rec- 
ord tending  to  show  that  the  plaintiff  ever 
mistreated  the  defendant.  On  the  contrary, 
the  evidence  is  that  he  submitted  to  ber  in- 
dignities, and  treated  her  with  remarkable 
kindness,  under  the  circumstances.  EUs  con- 
dition In  life  seems  to  have  been  one  of  long- 
suffering  under  continued  indignities.  The 
court  found  the  plaintiff  to  be  the  innocent 
and  injured  party,  and  awarded  him  a  decree 
of  divorce.  That  this  Is  a  Just  and  righteous 
finding,  we  are  fully  persuaded  by  the  evi- 
dence. 

On  a  motion  for  alimony  pending  the  suit 
the  court  allowed  defendant  |75  as  attorney's 
fee,  and  $40  per  mcmth  for  mahitenance,  and 
$15  as  suit  money.  After  the  decree  of  dl- 
vwce  had  been  awarded,  pending  a  motion 
for  new  trial,  defendant  filed  her  motion  for 
additional  alimony.  On  this  motion  the  court 
allowed  $126  for  attorney's  fee  for  the  prose- 
cution of  her  appeal,  and  $75  for  attorney's 
fee,  and  $40  a  month  pending  the  appeal. 
Should  one  be  taken,  and  ordered  the  plaintiff 
to  pay  the  costs  of  the  stenogrrapher's  tran- 
script the  clerk's  transcript  of  the  record, 
the  filing  fee  In  the  appellate  court  and  the 
cost  of  printing  brief,  to  which  action  of  the 
court  defendant  then  and  there  excepted  on 
the  ground  that  the  same  was  meager  and 
Insufficient,  and  duly  saved  her  exceptions. 
It  will  thus  appear  that  with  the  afllrmance 
of  the  judgment  will  cease  the  alimony  al- 
lowed to  the  defendant.  The  evidence  is  that 
the  defendant  has  been  an  economical  and 
Industrious  woman,  and  has  done  her  part 
toward  accumulating  a  good  share  of  plain- 
tiff's property;  that  they  lived  together  for 
about  25  years  on  a  farm,  and  during  all 
this  time  continued  to  accumulate  property 
from  year  to  year;  that  she  Is  now  an  In- 
valid. The  evidence  is  that  plaintiff  is  pos- 
sessed of  property,  money,  and  effects  valued 
at  from  nine  to  fifteen  thousand  dollars;  that 
the  only  property  that  the  defendant  has  is 
an  undivided  Interest  In  some  real  estate  In 
Lincoln  county,  worth  probably  $2,000.  This 
court  has  appellate  Jurisdiction  to  review 
an  allowance  for  alimony  in  gross  or  pending 
suit  Lawlor  v.  Lawlor,  76  Mo.  App.  293. 
In  the  motion  for  additional  alimony  pending 
motion  for  new  trial  and  In  anticipation  of 
appeal,  it  Is  not  alleged  as  a  ground  In  said 
motion  that  defendant  bad  expended  or  had 
contracted  to  pay  money  over  and  above 
what  had  theretofore  been  allowed  her  by 
the  court  as  alimony  pending  the  suit  and 
for  attorney's  fee,  and  no  evidence  was  In- 
troduced tending  to  show  that  the  allowance 
theretofore  made  by  the  court  was  Inade- 
quate. No  evidence  was  heard  on  the  mo- 
tion, and  there  Is  therefore  nothing  before  us 
for  review.  But  it  is  contended  by  defend- 
ant's counsel  that  as  she  for  25  years  as- 
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slated  the  plaintiff  |n  tbe  accumulation  of 
bis  property.  In  equity  and  good  conadence 
she  is  entitled  to  a  portion  of  It  Alimony, 
as  distinguished  from  suit  money,  Is  founded 
on  the  duty  of  the  husband  to  maintain  the 
wife,  and  It  Is  the  duty  of  the  Judiciary  to 
enforce  this  duty  In  a  proper  case.  In  recog- 
nition of  this  duty,  the  legislature  has  enact- 
ed section  2927,  Rev.  St.  1899,  which  pro- 
vides that  the  court,  when  It  renders  a  de- 
cree of  divorce  In  favor  of  the  wife,  may 
allow  alimony  to  her  In  gross  or  from  year 
to  year,  and  make  the  same  a  lien  on  the 
husband's  real  estate;  thus  enforcing  upon 
the  husband  the  duty  of  maintaining  his  wife, 
who  has  been  legally  separated  from  him 
on  account  of  his  wrongdoing.  No  such  con- 
sequences follow  after  a  decree  of  divorce 
for  the  husband  on  account  of  tbe  wrong- 
doing of  the  wife.  When  she  Is  found  to  be 
the  guilty  party,  she  forfeits  all  her  rights 
and  claims  under  and  by  virtue  of  the  mar- 
riage. Section  2029,  Rev.  St.  1899;  1  Bish. 
Mar.  &  Div.  (  861.  This  forfeiture  Includes 
the  rl'ght  of  maintenance  by  her  divorced 
husband.  Tbe  defendant  by  her  misconduct 
has  forfeited  all  claims  for  alimony  or  main- 
tenance, and  we  are  without  authority  to 
award  any  additional  alimony  in  the  cause. 
Tbe  Judgment  Is  affirmed. 

BARCLAY  and  OOODE,  JJ.,  concur. 


COGSWELL'S    HEIRS    et    aL    v.    PRBD- 

DENAU.i 

(Court  of  Appeals  of  St.  Louis,  Mo.    April  1. 
1902.) 

PARTNERSHIP— SBITTLBMBNT  —  EXCEPTIONS-. 
INTERESTED  PARTIES— CLAIM  BY  SUR- 
VIVING PARTNER— SSTOPPKU 

1.  Where  a  surriring  partner  qualifies  as  ad- 
ministi-ator  of  tbe  partnership  estate,  oa  affida- 
vit that  the  deceased  partner  owned  a  half  in- 
terest in  a  fund  dne  the  firm  from  the  govern- 
ment, and  the  decedent's  heirs  discontinue  their 
claim  as  against  the  government,  and  assert  it 
against  the  partnership,  such  surriring  partner, 
after  collection  of  the  claim  in  his  capacity  as 
administrator,  cannot  assert  that  it  was  never 
a  partnership  asset. 

2.  Where  a.  decedent's  alleged  indebtedness  to 
a  surviving  partner  for  payments  by  him  are 
barred,  such  surviving  pai'tner,  in  settlement  of 
the  partnerstiip  estate,  cannot  retain  a  fund 
against  the  decedent's  heirs  as  in  partial  set- 
tlement of  such  indebtedness. 

3.  The  heirs  of  a  deceased  partner  are  suffi- 
ciently interested  in  his  estate  to  entitle  them 
to  except  to  the  settlement  of  an  administrator 
of  the  partnership  estate. 

4.  Objections  to  allowances  in  an  administra- 
tor's settlement  of  a  uartuership  estate,  not 
urged  in  tlie  briefs,  will  not  be  considered  on 
appeal. 

Appeal  from  St  Louis  circuit  court;  War- 
wick Hough.  Judge. 

Settlement  by  William  Freudenau,  as  sur- 
viving partner,  of  the  partnership  estate  of 
Cogswell  &  Co.,  to  which  tbe  heirs  of  John 
O.  Cogswell  present  exceptions.  From  a 
Judgment  of  the  probate  court,  affirmed  by 
the  circuit  court,  both  parties  appeaL  Af- 
firmed. 

'  Rehearing  denied. 


J.  P.  Maginn,  for  plaintiffs.  B.  M-Nlcbols, 
for  defendant 

600DE,  3.  In  1859  or  1860  John  C.  Cogs- 
well and  William  Freudenau,  the  defendant 
were  partners  In  the  milling  business  in  tiie 
city  of  St  Louis,  The  copartnership  paid 
sundry  taxes  to  the  United  States  govern- 
ment which  it  turned  out  were  illegally  col- 
lected, and  were  afterwards  refunded  by  the 
government  between  tbe  years  of  1868  and 
189T,  the  last  money  being  refunded  in  tbe 
latter  year,  and  amounting  to  $1,306.  Con- 
gress passed  an  act  for  the  relief  of  Co;;s- 
well  &  Co.  In  1897,  on  learning  of  whlcb  the 
heirs  of  John  C.  Cogswell  set  up  a  claim  to 
one-half  the  money  which  was  to  be  re- 
funded before  tbe  proper  department  of  the 
government  and  William  Freudenau  made 
claim  to  all  of  it  as  his  Individual  property, 
by  virtue  of  an  assignment  from  his  former 
partner.  John  C.  GogawelL  Cogswell's  heirs 
consulted  an  attorney  on  learning  of  said  act 
of  congress,  and,  while  the  matto'  wtis  hi 
the  hands  of  this  attorney  and  being  pushed 
by  him  I)efore  the  department  be  learned 
of  Freudenau's  claim,  which  was  likewise 
being  pushed  by  the  latter's  attorney.  Some 
correspondence  and  Intervlevrs  ensued  be- 
tween Freudenau  and  Maginn,  the  attorney 
Of  the  Cogswell  heirs,  hi  which  Freudenau 
made  known  to  Maginn  his  claim  to  the 
whole  of  the  fund  on  the  ground  that  It  had 
been  assigned  to  him  by  Cogswell,  and 
Maginn  asserted,  as  against  this  claim,  that 
the  amount  was  a  partnership  asset,  and 
half  of  It  belonged  to  bis  clients,  tbe  beirs 
of  John  C.  Cogswell.  Tbe  federal  govern- 
ment refused  to  pay  It  to  any  one  except  a 
duly  qualified  administrator  of  the  estate 
of  Cogswell  &  Co.,  and  Freudenau,  as  the 
surviving  partner,  took  out  letters  of  admin- 
istration on  the  partnership  estate  In  the 
probate  court  of  tbe  city  of  St  Louis.  His 
application  for  letters  was  as  follows:  "Ap- 
plication for  Administration  of  Partnership 
Estate.  State  of  Missouri,  City  of  St 
Louis— 68.:  To  the  Hon.  Leo  Rassleur,  Judge 
of  the  Probate  Court  of  the  City  of  St 
Louis:  The  petition  of  the  undersigrned, 
William  Freudenau,  respectfully  represents: 
That  he  is  the  surviving  partner  of  the  late 
firm  of  Cogswell  &  Co.,  which  was  composed 
of  your  petitioner  and  John  O.  Cogswell; 
that  said  John  C.  Cogswell  died  on  or  about 
the  twenty-eighth  day  of  Mardi,  1894;  that 
he  was  a  resident  of  tbe  city  of  St  Louis.  In 
the  state  of  Missouri;  that  the  interest  of 
said  deceased  In  the  property  and  assets  of 
said  copartnership  does  not  exceed  the  sum 
of  six  bimdred  and  fifty-three  dollars  in 
value;  consisting  of  a  claim  against  the 
United  States  by  aforesaid  firm  for  $1.30G, 
said  claim  being  allowed  by  an  act  of  the 
54th  congress,  to  be  adjusted  by  the  commis- 
sioner of  Internal  revenue.  Wherefore  your 
petitioner  desires  to  give  bond  and  qualify 
as  such  surviving  partner,  and  to  take  charge 
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of  and  administer  said  partnership  estate. 
William  Freudenan."  "The  above-named 
William  Freudenau,  being  duly  sworn,  on 
his  oath  says  that  the  matters  and  facts  set 
forth  In  the  foregoing  petition  are  true,  to 
the  best  of  his  Iinowledge,  Information,  and 
belief.  WllUam  Freudenau,  #3427  Barrett 
St" 

It  will  be  seen  from  the  forgoing  applica- 
tion that  Freudenau  stated  the  interest  of 
John  C  Cogswell,  deceased,  in  the  property 
anil  assets  of  the  copartnership  did  not  ex- 
ceed the  sum  of  $653  In  value,  and  that  the 
assets  consisted  solely  of  a  claim  against 
the  United  States  by  the  aforesaid  firm  for 
$1,306>  thus  designating  as  a  partnership  as- 
set tbe  very  money  now  in  controversy.  The 
United  States  paid  the  money  to  Freudenau 
as  administrator,  who  placed  it  to  his  credit 
as  administrator  in  the  Mississippi  Valley 
Trust  Company,  and  afterwards  checked  It 
out  and  used  it  for  his  own  benefit.  When 
tbe  time  came  for  him  to  m&ke  final  settle- 
ment. Instead  of  making  one,  he  filed  in  the 
probate  court  a  statement  in  regard  to  the 
administration,  in  which  he  referred  to  the 
old  firm  of  Cogswell  &  Co.  and  recited  that 
at  tbe  time  of  the  dissolution  of  it  Cogswell 
assigned  to  him  all  his  Interest  In  nonavall- 
able  assets,  including  the  claim  against  tbe 
United  States  government;  that  during  the 
lifetime  of  Cogswell  he  collected  a  large 
amount  of  these  unavailable  claim's,  with 
the  knowledge  of  Cogswell,  who  never  de- 
manded any  part  thereof,  nor  was  asked  to 
defray  any  part  of  the  cost  of  collection; 
that  one  of  these  assets  was  the  item  in 
controversy,  In  order  to  collect  which  he 
(Freudenau)  was  compelled  by  the  comp- 
troller of  the  United  States  treasury  to  take 
out  letters  of  administration,  as  surviving 
partner;  that  he  had  filed  no  Inventory  of 
the  assets,  but  had  collected  the  sum  of 
$1,287.67,  from  which  his  attorney  In  Wash- 
in^on  had  deducted  $300  for  a  fee,  and  be 
(Freudenau)  had  been  out  various  other 
Items  and  expenses,  leaving  the  net  pro- 
ceeds of  the  claim  only  $638.96.  Tbe  state- 
ment then  concludes  as  follows:  "But  tbe 
undersigned  insists  that  this  amount  does 
not  belong  to  the  estate  of  Cogswell  &  Ck>m- 
pany,  of  which  firm  he  is  tbe  surviving  part- 
ner. He  denies  that  the  estate  of  John  C. 
Cogswell  has  any  interest  therein,  which  is 
evidenced  by  the  certified  copy  of  the  writ- 
ing executed  by  the  said  John  C.  Cogswell, 
and  filed  in  your  court  when  the  motion  for 
'no  process'  was  made,  and  under  these  cir^ 
cnmstances  be  now,  as  administrator  and 
surviving  partner,  reports  to  your  honor- 
able court  as  follows:  That  he  has  no 
money  or  other  assets  In  his  possession  or 
under  bis  control  belonging  to  tbe  estate  of 
Cogswell  &  Company,  and  that,  having  no 
money  belonging  to  said  estate,  he  has  paid 
out  none  on  account  thereof."  It  thus  ap- 
pears that  Freudenau  set  up  a  claim  to  the 
entire  fund  which  he  had  collected  from  the 


United  States  as  administrator  by  virtue  of 
the  assignment  alleged  to  have  been  thereto- 
fore made  to  him  by  Cogswell,  and  took  a 
poBltioa  directly  opposed  to  tbe  one  taken 
by  him  in  bis  application  for  letters.  Ex- 
ceptions were  filed  to  this  settlement,  or  ex- 
cuse for  not  making  a  settlement,  by  tbe 
Cogswell  heirs,  and,  when  said  exceptions 
were  sustained,  Maglnn,  their  counsel,  took 
out  letters  of  administration  on  the  estate 
of  John  C.  Cogswell,  who  died  in  1884,  in 
order  to  collect  half  of  the  fund,  after  de- 
ducting expenses,  which  tbe  probate  court 
adjudged  was  due  to  the  Cogswell  estate. 
An  appeal  was  taken  by  Freudenau  from  the 
Judgment  of  the  probate  court  to  the  cir- 
cuit court,  and  by  both  sides  from  the  last- 
named  court  to  this  one;  defendant  ap- 
pealing on  tbe  ground  that  he  was  entitled 
to  all  tbe  money,  and  the  plaintiffs  because 
they  were  dissatisfied  with  some  credits  al- 
lowed the  defendant. 

Freudenau  introduced  in  evidence  the  fol- 
lowing assignment:  "To  all  whom  it  may 
concern:  This  is  to  certify  that  I  have  sold 
all  of  my  interest  in  and  tq  the  assets  of 
the  firm  of  Cogswell  &  Company,  of  what- 
soever description  and  not  heretofore  con- 
veyed or  assijpied,  to  the  Union  Steam  Milling 
Company,  including  tbe  award  of  damages 
by  tbe  dty  of  St  Louis  for  the  opening  of 
the  wharf,  to  William  Freudenau,  my  late 
surviving  partner.  In  witness  whereof  I 
have  hereunto  set  my  band  and  seal  this  the 
3d  day  of  July,  1868.  John  C.  Cogswell." 
It  should  be  stated  in  this  coiAiectlon  that 
tbe  firm  of  Cogswell  &  Co.  had  sustained  a 
heavy  loss  by  fire,  and  thereafter  assigned 
most  of  their  assets  to  the  Union  Milling 
C!ompany,  composed  of  them  and  certain  of 
their  creditors,  who  took  stock  in  the  Union 
Steam  Milling  Company  In  proportion  to  their 
claims  against  Ciogswell  &  Co.  The  demand 
against  the  United  States  government  on  ac- 
count of  illegal  taxes,  however,  was  not  as- 
signed to  the  Union  Steam  Milling  Company, 
as  is  conceded,  and  therefore  fell  within  the 
terms  of  the  foregoing  assignment  to  Freu- 
denau. "We  agree  with  the  probate  and  cir- 
cuit courts  that  it  was  out  of  the  question 
for  Freudenau  to  qualify  as  administrator 
of  the  partnership  estate  on  an  application 
verified  by  his  affidavit  that  Cogswell's  es- 
tate owned  half  of  this  very  fund,  collect 
the  fund  from  the  United  States  In  bis  ca- 
pacity of  administrator,  and  thereafter  claim 
it  was  never  a  partnership  asset,  because  It 
had  been  previously  assigned  to  him.  Such  a 
com-se  as  that  would  be  a  fraud  on  tbe  court 
and  on  the  Cogswell  heirs,  too,  who  acquiesce 
hi  the  payment  of  the  money  to  Freudenau 
after  be  took  the  foregoing  steps  to  collect 
it  as  their  right  was  recognized  and  conceded 
thereby.  The  defendant  claims  said  heirs 
were  not  prejudiced,  as  the  demand  had  been 
assigned  to  him,  and  they  could  never  have 
come  in  for  any  part  of  it.  But  the  evidence 
shows  they  contested  the  assignment  frc 
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tbe  flrat  and  claimed  this  particular  fnnd  was 
a  partDershlp  asset,  lu  which  they  were  en- 
titled to  share,  that  they  were  asserting  their 
rights  before  the  proper  department  of  the 
federal  government,  and  never  In  any  man- 
ner conceded  that  Freudeuau  was  entitled  to 
the  entire  fund.  Their  status  was  distinctly 
altered  by  his  collection  of  tbe  money  as  ad- 
ministrate, Inasmuch  as  their  claim  was  not 
thereafter  against  the  government,  but  against 
the  partnership,  and  it  Is  no  answer  to  their 
complaint  to  say  they  could  not  have  gotten 
the  money  from  the  government  In  any  event 
on  account  of  the  assignment  No  one  knows 
whether  they  could  or  not;  but  It  clearly 
appears  they  ceased  the  contest  before  the 
department  and  allowed  him  to  receive  the 
fnnd,  solely  because  he  did  so  in  a  fiduciary 
«apaclty  that  was  consistent  with  their  claim, 
which  they  notified  him  they  would  still  In- 
sist on  after  It  should  be  paid  to  him  as 
admhilstrator.  State  v.  Branch,  161  Mo.  639, 
62  S.  W.  390. 

If  this  fund  was  not  partnership  property, 
the  probate  court  had  no  jurisdiction  of  it, 
and  the  acts  of  the  defendant  in  receiving 
it  as  partnership  property  and  Inducing  the 
court  to  take  jurisdiction  was  a  fraud  on  the 
'law  and  tbe  court,  as  well  as  on  the  plain- 
tiffs. A  party  who  knows  all  the  facts  and 
1b  laboring  under  no  mistake  as  to  his  rights 
■cannot  invoke  the  jurisdiction  of  a  court  to 
-confer  on  him  a  fiduciary  character,  and  after 
this  has  been  done,  and  he  has  collected 
money  or  assets  by  that  means,  repudiate  his 
^duclary  obligations  and  appropriate  the  fund 
■to  his  own  use.  Bombeck  v.  Bombeck,  18 
Mo.  App.  26;  State  v.  Dorton,  145  Mo.  312. 
46  S.  W.  948;  In  re  Glover's  Estate,  127  Mo. 
153,  29  S.  W.  982;  Cunningham  v.  Jacobs,  120 
lud.  306,  22  N.  E.  835;  Fahnestock  v.  GU- 
ham,  77  lU.  637;  Bates  v.  Williams,  48  111. 
494:  People  v.  Falconer,  2  Sandf.  81;  Hlnes 
V.  MnlUns,  25  Ga.  696. 

It  is  said  the  circuit  court  erred  In  exclud- 
ing the  evidence  offered  by  the  defendant 
that  John  O.  Cogswell  owed  him  large  sums 
of  money  on  account  of  the  partnership  es- 
tate, and  that  he  was  therefore  entitled  to 
retain  this  money  in  partial  satisfaction  of 
that  indebtedness.  His  claim  that  Cogswell 
wns  indebted  to  him  Is  based  on  the  pay- 
ments of  debts  owing  by  the  firm  of  Gogs- 
well  &  Co.,  which  he  claims  to  have  made 
out  of  his  Individual  money  prior  to  1870. 
Cogswell  died,  as  we  have  seen.  In  1894,  and 
certainly  his  Indebtedness  to  Freudeuau  on 
accotmt  of  all  such  payments  was  barred; 
for  the  statute  has  been  running  agaiuBt  It 
for  27  years  or  longer.  The  court  committed 
no  error  in  that  rulintt. 

Neither  do  we  think  it  was  erroneous  to 
allow  the  heirs  of  John  C.  Cogswell  to  file 
exceptions  to  Freudenau's  final  settlement  as 
iidminlstrator  of  tbe  partnership  estate.  De- 
fendant contends  no  one  but  the  administra- 
tor of  Cogswell's  individual  estate  could  ex-  | 


cept;  but  no  administration  of  the  Individual 
estate  of  CogtswcU  had  as  yet  been  granted, 
and  his  heirs  were  certainly  sufficiently  in- 
terested In  whatever  was  coming  to  his  es- 
tate to  give  them  a  standing  in  court  as  ex- 
ceptors to  an  unjust  and  Illegal  settlement. 
2  Woerner,  Adm'n,  {  641. 

The  only  xemaining  question  Is  In  regard 
to  the  credits  which  were  allowed  to  Freu- 
denau,  and  in  this  respect  the  judgment  of 
tlie  circuit  court  certainly  dealt  liberally  with 
him.  PlalndflFs  have  not  set  forth  what  al- 
lowances they  object  to,  nor  the  reasons  why 
they  object  but  we  presume  their  objections 
go  to  some  of  the  counsel  fees  paid  by  Freu- 
deuau while  he  was  pushing  his  claim  before 
the  department;  but  as  plaintiffs  have  not 
chosen  to  present  this  matter  to  us  in  their 
brief,  we  will  not  trouble  ourselves  further 
about  it  but  affirm  the  judgment 

BLAND,  P.  J.,  and  BARCLAY.  J.,  concur. 


CLARK  T.  CHICAGO  ft  A.  RY.  CO. 

(Oomt  of  Appeals  of  St.  Louis,  Mo.    April  1, 
1002.) 

APPEAL— DEMURRER  TO  EVIDENCE— WAIVER— 
EVIDENCES-SUFFICIENCY— RE- 
VIEW—RECORO. 

1.  Where,  after  a  refusal  of  a  peremptorr  >d- 

struction  in  the  nature  of  a  demurrer  to  plain- 
tiff's evidence,  defendant  puts  in  his  evidence, 
such  action  waives  his  exception  to  the  refusal, 
except  that  the  appellate  court  may  consida 
the  same  in  connection  with  all  the  evidence. 

2.  Where  an  appellant  has  not  brought  up  all 
the  evidence,  but  only  stated  what  a  part  of  it 
tended  to  prove,  and  has  not  even  preserved 
the  substance  of  it  in  the  abstract  of  the  rec- 
ord, the  sufBciency  of  the  evidence  to  sustain 
the  verdict  cannot  be  reviewed. 

Appeal  from  circuit  court  Audrain  county: 
Elliott  M.  Hughes,  Judge. 

Action  by  W.  N.  Clark  against  tbe  Chicago 
&  Alton  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Franklin  Houston,  for  appellant  Fty  & 
Clay,  for  respondent 

GOODE.  J.  Respondent  was  Injured  while 
in  tbe  appellant's  service  by  being  burled 
from  a  hand  car  on  which  he  was  riding 
along  appellant's  railway  to  his  work.  The 
hand  car  ran  off  the  rails  while  rounding  a 
sharp  curve,  precipitating  the  respondent 
head  foremost  down  an  embankment  and 
thus  stunning  and  otho'wise  hurting  him. 
Among  the  assignments  of  negligence  are  thi- 
following:  "Plaintiff  says  that  said  hand  car 
on  which  be  was  being  carried  over  said 
track  was  old.  defective,  and  worn,  and  out 
of  repair,  and  that  the  rails  in  said  track 
at  said  point  were  worn  and  out  of  repair, 
and  were  too  small  for  use  on  curves,  es- 
pecially a  short  curve  like  the  one  where  snid 
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hand  car  was  deraned."  At  tbe  conclusion 
of  tbe  plalntlfTa  case  a  peremptory  Instruc- 
tion In  the  natnre  of  a  demurrer  to  the  evi- 
dence was  presented  to  the  drcnlt  court  and 
refused,  and  the  only  assignment  of  error 
on  the  appeal  Is  that  the  court  therein  com- 
mitted error.  Appellant  did  not  stand  on  Its 
demurrer  to  the  testimony  Introduced  by  the 
respondent,  but,  as  Its  abstract  states,  "In- 
troduced evidence  tending  to  sustain  all  the 
Issues,  contentions,  and  defenses  on  Its  part," 
enumerating  them.  At  the  conclusion  of  the 
testimony  the  court  gave  five  Instructions  at 
the  request  of  the  plaintiff,  and  seven  at  the 
request  of  tbe  respondent,  which  amply  and 
satisfactorily  covered  every  phase  of  the  case, 
and  no  point  Is  made  about  them  here. 

In  our  judgment  there  was  sufficient  evi- 
dence to  be  submitted  to  tbe  Jury  on  the  Issue 
of  whether  the  rails  of  appellant's  track  on 
tbe  outside  of  the  curve  where  tbe  hand  car 
ran  oB  were  too  worn  to  be  safely  used; 
but.  If  we  were  of  the  opposite  opinion  from 
the  evidence  preserved  In  the  record,  we 
would  be  bound  to  overrule  appellantfs  as- 
signment of  error  committed  in  refnslng  to 
grant  a  i)eremptory  Instruction  in  its  favor 
at  tbe  conclusion  of  plalntifTs  case,  because 
It  neither  stood  on  the  demurrer  nor  has 
{^reserved  tbe  testimony.  Granting  that  tbe 
plalntifF  was  not  entitled  to  go  to  tbe  Jury 
when  he  closed  his  case,  for  aught  we  know 
he  may  have  been  materially  bdped  by  the 
testimony  of  the  witnesses  brought  forward 
by  tbe  appellant  "By  putting  In  Its  own 
evidence  defendant  thereby  waived  its  excep- 
tion in  this  behalf  [namely,  tbe  refusal  to 
sustain  a  demurrer  to  plaintiff's  testimony], 
except  that  the  court  may  consider  the  same 
In  connection  with  all  the  evidence  In  the 
case."  McPberson  ▼.  Railway  Co.,  97  Mo. 
253,  10  S.  W.  Sie.  Appellant  has  not  brought 
up  all  the  evidence  In  the  case,  but  has  only 
stated  what  a  part  of  It  tended  to  prove,— has 
not  even  preserved  the  substance  of  It  In  the 
abstract  of  the  record;  and  this  fact  pre- 
cludes us  from  passing  on  whether  it  was 
anfflcient  to  support  the  verdict.  Davis  v. 
Vories,  141  Mo.  234,  42  S.  W.  707;  Ogelbay 
T.  College  of  Dental  Surgery,  71  Mo.  App. 


Tbe  judgment  Is  affirmed. 

BIjAND,  p.  J.,  and  BARCLAY,  X,  concnr. 


STATE  ex  rel,  RUTLEDGE  v.  HOIiMAN 

et  al. 

{Court  of  Appeals  of  Kansas  City,  Mo.    April 

7,  1902.) 

PUBUO     ADMINISTRATOR— STATUTS  —  BSTATB 
OF    MINOR— BONDS— LIABILITY. 

1.  B«v.  St.  1889,  I  6336,  provides  that  the 
public  administrator  shall  be  ex  officio  public 
gnardian,  and  shall  have  charge  of  all  estates 
of  minora  that  may  by  order  of  tbe  court  be 
placed  la  bis  hands.  Beld,  that  where  the 
fiither  of  a  minor  was  dead,  and  her  mother 
married,  section  638C  authorized  the  probate 


court  to  order  her  estate  Into  the  hands  of 
the  public  administrator,  even  concedioK  that 
section  299,  relative  to  admiuistratioii  by  the 
public  administrator,  conferred  no  such  au- 
thority. 

2.  A  public  administrator  has  a  ri^ht  to  con- 
tinue in  charge  of  an  estate  after  his  term  of 
ofUce  expires,  and  his  successor  la  elected  and 
has  qualified,  under  the  express  terms  of  Rev. 
St.  1889,  i  301,  providing  that  a  pubUc  ad- 
ministrator appointed  to  take  charge  of  an  es- 
tate shall  continue  the  admluistration  until 
finally  settled,  unless  he  dies,  or  is  removed  or 
discharged  in  the  ordinary  course  of  law. 

3.  Where  a  public  administrator  succeeds 
himself  and  gives  a  neiw  bond,  tbe  second  bond 
covers  liabilities  for  misappropriation  of  funds 
during  its  life,  though  the  funds  came  Into  his 
hands  during  the  life  of  his  former  bond. 

4.  Where  a  public  administrator  succeeds 
himself,  and  gives  a  new  bond,  on  an  Issue 
whether  moneys  received  durinR  the  life  of  the 
first  bond  were  misappropriated  under  the  sec- 
ond, it  being  shown  by  settlements  during  the 
life  of  the  second  bond  that  the  estate  was  in 
his  hands,  such  settlements,  in  the  absence  of 
controverting  evidence,  raise  a  presumption 
that  the  estate  was  not  then  misappropriated. 

5.  Where  a  probate  court  had  jurisdiction  of 
the  estate  of  a  minor  and  of  the  appointment 
of  a  curator,  and  statutory  authorltv  to  pat  the 
public  administrator  in  charge  of  the  estate,  it 
was  not  necessary  that  the  same  order  placing 
the  public  administrator  in  charge  of  the  estate 
should  go  into  a  detailed  recitation  of  facts 
showing;  its  authority;  the  propriety  o<  its  ac- 
tion being  presumed. 

Appeal  from  circuit  court,  Bay  county;  3. 
W.  Alexander,  Judge. 

Action  by  the  state,  on  the  relation  of  J. 
D.  Rutledge,  against  William  A.  Holman  and 
others.  EYom  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

J.  L.  Farris  &  Son,  for  appellants.  Gar- 
ner &  Dlvelblss,  for  respondent 


ELLISON,  J.  This  is  an  action  against 
the  defendant  Holman  and  the  other  defend- 
ants, sureties  on  bis  bond  as  public  adminis- 
trator of  Ray  county.  Tbe  cause  was  sub- 
mitted to  the  trial  court  on  an  agreed  state- 
ment of  facts,  upon  which  that  court  ren- 
dered Judgment  for  the  plaintiff.  It  appears: 
That  defendant  Holman  first  came  into  bis 
office  by  appointment  of  the  governor  in  Feb- 
ruary, 1894,  to  fill  a  vacancy  until  the  ensuing 
general  election,  and  that  he  qualified  by  giv- 
ing bond,  taking  the  oath,  and  entering  upon 
bis  duties  on  tbe  following  March  7th.  That 
on  the  2d  day  of  July  thereafter,  this  relator 
and  her  sister  and  brother,  Daisy  J.  and  Wil- 
liam F.  E.  Rutledge,  were  minors,  each  un- 
der 14  years  of  age,  and  resldtag  In  Ray 
county;  and  on  that  day  the  probate  court 
of  that  county  found  that  their  father  was 
dead,  and  their  mother  married,  and  ordered 
that  their  estate  be  placed  in  charge  of  said 
Holman  as  public  administrator  and  ex  of- 
ficio public  gruardlan,  he  being  appointed  cur- 
ator thereof.  Holman  took  charge  of  the  es- 
tate under  that  order;  the  same  consisting  of 
$3,071.93,  belonging  to  these  minors  In  equal 
shares.  That  afterwards,  in  November,  1894, 
Holman  was  elected  to  fill  out  the  two  ycirs 
of  unexpired  term,  and  thereafter  duly  qua) 
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Ifled  nnder  said  election  by  taking  the  oath 
and  giving  the  bond  now  In  suit,  conditioned 
that  he  wonld  faithfully  discharge  all  the 
duties  of  the  office  of  public  administrator. 
Holman  continued  to  act  as  curator  until 
this  relator  and  her  sister  Daisy  become  of 
age,  and  until  he  was  removed  from  charge 
of  the  estate  of  William,  November  10,  1900. 
In  November,  1896,  and  again  In  November, 
1900,  Robert  J.  Clark  was  elected  public  ad- 
ministrator, giving  bond  each  time.  Defend- 
ant Holman  filed  his  first  annual  settlement 
in  September,  1895,  showing  $2,853.03,  doe 
the  minors;  the  second  on  October  5,  1896^ 
showing  $2,791  due;  the  third  on  October  0, 
1897,  showing  $2,661.73;  the  fourth  on  Jan- 
uary 7,  1899,  showing  $2,357.17  due.  His 
nest  settlement,  on  January  11,  1900,  was  of 
the  estate  of  this  relator  alone,  and  showed 
due  her  $080.82.  Afterwards,  on  November 
10,  1900,  this  relator  having  reached  the  legal 
age  of  18  years,  defendant  filed  his  sixth  and 
last  settlement  which  showed  $642.67  due 
her.  All  of  the  foregoing  settlements  were 
duly  approved  by  the  probate  court 

The  first  objection  made  to  the  Judgment 
Is  that  the  probate  court  had  no  power  to  or- 
der the  estate  Into  the  hands  of  defendant 
Holman,  public  administrator,,  as  curator  of 
the  estate  of  the  minors,  under  the  public  ad- 
ministrator statute;  it  being  claimed  that  the 
only  thing  that  court  could  do  was  to  appoint 
a  curator  under  the  statute  (chapter  76,  Rev. 
St  1889)  relating  to  guardians  and  curators. 
We  do  not  find  anything  In  the  latter  statute 
prohibiting  the  court  appointing  the  public 
administrator  curator  of  the  estate  of  minors, 
while,  on  the  other  hand,  we  find  express  au- 
thority therein  for  that  court  to  make  such 
appointment  by  order;  and  such  adminis- 
trator is  designated  as  "ez  officio  public 
guardian."  SecUon  5336.  So  that  if  it 
should  be  conceded  that  the  public  adminis- 
trator statute  (section  209,  Rev.  St  1889)  was 
not  sufficient  authority  for  the  probate  coiurt 
to  order  the  estate  into  defendant's  hands, 
the  aforesaid  section  5336  seems  to  be  ample 
for  that  purpose. 

It  will  be  noticed  that  the  defendant  con- 
tinued in  charge  of  the  estate  after  his  term 
of  office  expired,  and  his  successor,  Clark, 
was  elected  and  qualified.  This  he  could 
rightfully  do,  under  the  provisions  of  section 
801,  Rev.  St  1889.  It  wUl  be  further  ob- 
served that  defendant  received  the  estate 
into  his  possession  during  the  life  of  the 
first  bond,  and  before  the  bond  in  suit  was 
executed,  and  that  his  first  settlement  and 
those  following,  showing  balances  in  his 
hands  as  above  set  forth,  were  made  during 
the  life  of  the  bond  in  suit  The  question 
presented  is,  which  bond  covers  the  liabil- 
ity? Defendant  contends  the  first  one  does, 
and  relator  contends  that  it  is  the  second 
bond,— the  one  she  has  sued  on.  If  defend- 
ant bad  not  succeeded  himself,  and  had  con- 
tinued In  charge  of  the  estate  after  his  term 
expired,  by  virtue  of  his  first  Incumbency, 


then  he  wonld  have  had  bat  one  aet  of  sure- 
ties,—those  on  the  first  bond;  and  tbey  would 
have  been  liable  for  a  defalcation,  notwith- 
standing it  occurred  after  his  term  of  office 
expired.  Bat  defendant  succeeded  himself, 
and  he  gave  the  obligation  sued  on  as  a  new 
bond,  and  it  covered  all  official  defalcations 
occurring  during  the  time  it  was  in  force. 
The  fact  that  the  subject-matter  defa.ulted 
came  into  his  hands  under  a  prior  term,  and 
that  he  would  have  been  required  to  continue 
in  charge  of  the  business,  even  though  he 
had  not  succeeded  himself,  does  not  affect 
the  fact  as  It  actually  exists;  that  is,  tbat  he 
succeeded  himself,  and  gave  a  new  bond,  con- 
ditioned that  be  would  faithfully  perform  his 
duties  thence  on.  Ingram's  Adm'rs  v.  Mc- 
Oombs,  17  Mo.  558;  State  v.  McCormack,  50 
Mo.  568;  Governor  v.  Robbins,  7  Ala.  79. 
In  order  to  determine  which  set  of  sureties 
are  liable,  it  is  only  necessary  to  ascertain 
when  the  defalcation  occurred,  for  each  set 
of  sureties  are  liable  for  the  malfeasance 
which  their  principal  commits  daring  the 
period  they  were  standing  for  him.  State 
V.  Atherton,  40  Mo.,  loc.  dt  220:  State  v. 
Paul's  Ex'rs,  21  Mo.  51;  State  v.  McGormick. 
60  Mo.  568;  Tittman  ▼.  Green,  108  Mo.,  loc. 
clt  38,  18  S.  W.  885;  State  v.  Branch,  126 
Mo.,  loc.  dt  454,  28  S.  W.  739;  State  v.  El- 
liot 157  Mo.  609,  67  S.  W.  1087,  80  Am.  St 
Rep.  643;  State  v.  Kennedy,  163  Mo.  510,  63 
S.  W.  678.  The  settlements  made  with  and 
approved  by  the  probate  court  show  that  the 
defendant  had  the  estate  on  hand  after  the 
present  sureties  became  obligated  for  him. 
While  a  guardian  who  has  lost  or  misappro- 
priated an  estate  during  the  life  of  a  bond 
of  one  set  of  sureties  will  not  be  allowed  to 
make  subsequent  sureties  liable  tlierefor 
merely  by  the  act  of  charging  bintself  there- 
with in  settlements  made  in  the  period  of 
subsequent  sureties  (Robinson,  J.,  In  State  v. 
Branch,  151  Mo.  637,  52  S.  W.  890),  yet  SDCb 
settlements  are  prima  facie  evidence  tliat  the 
estate  was  not  yet  misappropriated.  Author^ 
Ities  supra.  It  Is  conceded  that  tbe  estate 
came  Into  defendant's  hands.  His  settie- 
ments  show  that  he  had  the  balances  stated 
still  in  ipossession.  We  must  presume,  Iki  the 
absence  of  a  showing  to  the  contrary,  that 
he  did  in  fact  have  the  money  at  the  times 
stated.  SchaeBCer  v.  Bernero,  11  Mo.  App. 
6C2.  The  probate  court  had  Jurisdiction  of 
the  matter  of  the  estate  of  these  minors,  and 
of  the  appointment  of  a  curator  thereof.  It 
bad  statutory  authority  to  put  the  public  ad- 
ministrator in  charge,  and  its  order  to  tbat 
effect  need  not  go  into  a  detailed  recitation  of 
facts  showing  its  authority.  The  antfaority 
was  conferred  by  law  on  a  court  whidi  as  to 
such  matters  is  tbe  equal  of  a  coort  of  gen- 
eral Jurisdiction,  and  the  same  presomption 
will  be  indulged  as  to  facts  Justifying  its 
action  as  are  allowed  to  other  coorta.  John- 
son V.  Beasley,  66  Mo.  260,  27  Am.  Rep.  299; 
Henry  v.  McKerlle,  78  Mo.  416;  Murphy  v. 
De  France,  105  Mo.  63.  16  &  W.  848,  16  S. 
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W.  861;    Cox  ▼.  Boyce,  162  Mo.  582,  64  & 
W.  467,  -75  Am.  St.  Eep.  483. 

Tbe  result  of  tbe  foregoing  views  affirms 
the  judgment  of  tbe  trial  court    All  concur. 


PATTISON  T.  MISSOURI,  K.  &  T.  BY.  CO. 

(Court  of  Appeals  of  Kansas  C^ty,  Mo.    April 

7,  1902.) 

JTJ3TICKS— APPKAL— NOTICBt-APPHAHANCE    OF 
APPELLEE. 

1.  Rev.  St  1899,  f  4074,  provides  that  if  an 
appeal  from  a  justice  be  uot  allowed  on  the 
day  on  which  judgment  is  rendered,  notice  of 
appeal  shall  be  served  10  days  before  the  term 
at  which  the  cause  is  to  be  determined.  Sec- 
tion 4076  enacts  that  if  the  appellant  fails  to 
give  the  required  notice  10  days  before  '  the 
second  term  of  tbe  appellate  court  after  ap- 
peal, the  judgment  shall  be  affirmed,  or  the 
cause  dismissed.  Beld,  that  where  no  notice 
of  appeal  was  given,  aud  at  the  second  term 
of  the  appellate  court  appellee's  attorney  was 
in  court  in  another  matter,  aud,  appellant's  at- 
torney having  called  the  matter  of'  a  continu- 
ance to  the  court's  attention,  the  court  asked 
appellee's  attorney  if  he  consented  to  a  con- 
tinuance, and  he  responded  that  he  neither  con- 
sented nor  objected,  there  was  no  appearance 
by  appellee,  waiviug  the  notice  of  appeal,  and 
tbe  judgment  was  properly  affirmed. 

2.  Where,  on  hearing  of  a  motion  for  affirm- 
ance of  a  justice's  judgment  for  failure  of  ap- 
pellant to  give  notice  of  appeal^  the  facts  claim- 
ed to  show  waiver  of  the  notice  of  appeal  are 
controverted,  the  court's  finding  thereou  is 
conclusive  on   appeal. 

Ai^ieal  from  circuit  court  Howard  coun- 
ty: Jno.  A.  Hockaday,  Judge. 

Action  by  Laura  Fattlson  against  tbe  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  affirming  a  Judgment  of  a 
justice  in  favor  of  plalntUC,  defendant  ap- 
peals.   Affirmed. 

R.  C  Clark  and  Geo.  P.  B.  Jackson,  for  ap- 
pellant   Sam  C.  Major,  for  respondent 

BBOADDUS,  J.  This  action  was  begun 
In  a  justice's  court  where  judgment  was 
rendered  for  the  plaintiff,  from  which  tbe 
defendant  appealed  to  the  circuit  court  of 
the  county.  The  judgment  In  the  justice's 
court  was  rendered  on  November  5,  1900. 
and  the  appeal  was  taken  on  the  IStb  of 
said  month,  in  time  for  the  November  term 
of  the  circuit  court  No  notice  of  appeal 
was  given,  and  tbe  case  was  continued  to  the 
next  April  term  of  the  court  at  the  cost  of 
tbe  defendant  The  defendant  still  falling 
to  give  the  statutory  notice  required  In  such 
cases,  the  plaintiff  appeared  and  moved  the 
court  to  affirm  the  Judgment  of  the  Justice, 
which  motion  was  sustained,  and  from  which 
action  in  affirming  said  Judgment  tbe  defend- 
ant appealed.  On  the  bearing  of  the  motion 
the  defendant's  attorney,  Mr.  B.  0.  Clark, 
testified  that  shortly  prior  to  said  November 
term  he  called  upon  Sam  C.  Major,  plaintiff's 
attorney,  and  sought  to  arrange  with  him 
for '  a  continuance  of  the  case  at  the  ap- 
proaching term,  because  of  the  unavoidable 
absence  of  Mr.  Jackson,  the  attorney  who 


bad  the  active  charge  of  the  case;  that  Mr. 
Major  declined  at  the  time  to  agree  to  a 
continuance,  and  stated  that  he  expected  to 
be  ready  to  try  tbe  case.  Witness  also  stat- 
ed that  the  case  was  set  for  trial  on  the  third 
day  of  tbe  November  term,  at  which  time  be 
brought  the  matter  to  the  attention  of  the 
court,  Mr.  Major  being  present  In  the  court 
at  tbe  time  he  made  application  for  a  contin- 
uance of  the  case  on  the  ground  of  the  ab- 
sence of  his  coattomey;  that  the  applica- 
tion was  made  orally,  he  (Clark)  represent- 
ing the  defendant  When  the  application 
was  made,  the  judge  of  the  court  Inquired  as 
to  who  represented  the  plaintilf,  and  was 
Informed  that  Mr.  Major,  who  was  present 
did  so,  but  that  prior  to  bis  calling  tbe  at- 
tention of  the  court  to  the  matter  Mr.  Major 
had  stated  to  blm  that  he  might  have  the 
case  continued  at  the  cost  of  the  defendant. 
On  the  other  side,  Mr.  Major  testified  that 
at  the  November  term  aforesaid,  when  the 
matter  of  a  continuance  of  the  case  was 
brought  to  the  attention  of  the  court  the 
Judge  asked  who  represented  the  plaintiff, 
and  Mr.  Clark,  In  reply,  stated  that  be  (Ma- 
jor) did,  whereupon  the  judge  asked  If  Mr. 
Major  consented  to  a  continuance,  to  which 
the  latter  replied  that  he  neither  consented 
nor  objected.  He  further  testified  that  he 
had  made  no  preparation  for  trial,  bad  sum- 
moned no  witnesses  for  that  term,  and  bad 
never  stated  to  Mr.  (Tlark  that  he  would  be 
ready  for  trial,  and  that  he  had  never  told 
him  that  the  case  could  be  continued  at  de- 
fendant's cost;  and  he  further  stated  that, 
when  the  matter  of  a  continuance  of  the  case 
was  called  up,  he  was  present  In  court  en- 
gaged In  the  trial  of  another  case.  Mr.  Jas- 
per Thompson,  who  was  a  member  of  the 
bar,  testified  that  he  was  present  at  tbe  No- 
vember term,  when  the  application  for  a  con- 
tinuance of  tbe  case  was  called  up,  and  that 
he  beard  Mr.  Major  say  that  he  neither  con- 
sented nor  objected  to  a  continuance. 

The  defendant  contends  that  the  facts 
show  that  there  was  such  an  appearance 
at  tbe  November  term  as  waived  the  statu- 
tory notice  required.  Section  4074,  Rev.  St 
1899,  provides  that  If  the  appeal  be  not  al- 
lowed on  the  same  day  on  which  judgment 
Is  rendered,  notice  in  writing  of  an  appeal 
shall  be  served  on  the  appellee  10  days  be- 
fore the  term  at  which  the  cause  is  to  be  de- 
termined. And  section  4075  provides  that  a 
failure  on  the  part  of  the  appellant  to  give 
such  notice  shall  give  the  appellee  the  op- 
tion of  a  trial  at  the  first  term.  If  he  shall 
enter  his  appearance  on  or  before  the  second 
day  of  the  term,  or,  at  his  Instance,  it  shall 
be  continued  as  a  matter  of  course.  Section 
4076  provides  that.  If  the  appellant  falls  to 
give  the  required  notice  10  days  before  the 
second  term  of  the  appellate  court  after  the 
appeal  Is  taken,  the  judgment  shall  be  af- 
firmed, or  the  case  dismissed.  The  courts 
hold  that  notice  of  appeal  may  be  waived  by 
the  conduct  of  tbe  appellee.    In  Re  Jo3ep^ 
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(Jhrlg  Brewing  Co^  11  Mo.  App.  387,  it  waa 
held  that  the  voluntary  appearance  of  the  ap- 
pellee tot  the  general  purposes  of  the  case 
couBtitutes  waiver  of  notice  of  appeal.  In 
Bates  T.  Scott,  26  Mo.  App.  428,  the  court 
held  that  the  statutory  notice  was  "waived 
liy  the  appellee  accepting  service  of  notice 
to  take  depositions  by  appellant,  and  ob- 
jecting to  certain  questions  aslied  of  wit- 
ness, and  having  the  grounds  of  objection 
noted,  and  that  any  act  which  ftom  its  na- 
ture implies  that  he  Is  in  court  for  general 
purposes  will  be  sufficient"  In  Page  v. 
Railroad  Co.,  61  Mo.  78,  the  court  held  that 
"any  act  which  implies  that  appellee  ia  in 
the  circuit  court  for  general  purposes,  such 
aa  to  plead  to  the  merits  or  contest  the  trial, 
as  when  he  subpcenas  witnesses  therefor, 
will  be  held  sufficient  to  confer  Jurisdiction 
on  the  court  to  try  the  case."  But  we  can- 
not see  how.  under  these  authorities,  the  ac- 
tion of  the  plaintiff's  attorney  at  the  time  the 
case  waa  continued  can  be  construed  as  an 
appearance  for  any  purpose.  He  was  there 
in  court  attending  to  another  case,  and  did 
not  answer  when  the  matter  was  called  to 
the  attention  of  the  court  by  appellant's  at- 
torney; and  when  he  did  answer  it  was  at 
the  request  of  the  court  to  Icnow  if  he  con- 
sented to  a  continuance.  Uls  answer  that 
he  ndther  objected  nor  consented  was,  in  ef- 
fect, saying  nothing.  Had  he  said  he  would 
do  either  one  or  the  other,  it  would  have 
been  an  appearance.  He  could  not  as  a 
member  of  the  bar,  with  propriety  have  fail- 
ed to  make  some  response  to  the  Judge's 
question;  and  In  doing  so.  In  our  opinion, 
be  was  far  from  using  such  language  as 
would  imply  in  the  least  that  he  was  present 
for  the  general  purposes  of  the  case.  In 
fact,  it  waa  a  disclaimer  that  he  was  ap- 
pearing for  any  purpose  whatever.  The  oth- 
er facts  brought  out  on  the  hearing  of  the 
motion  by  api>ellant  were  controverted,  and 
the  court's  finding  in  that  respect  ia  conclu- 
sive upon  us. 
The  cause  la  affirmed.    All  concur. 


HILL  T.  CHOWNING  et  aL 

(Conrt  of  Appeals  of  Kansas  Otty,  Mo.    April 
7,  1902.) 

MECHANICS'  LIENS— FORECLOSURE  PROCEED- 
INGS—JOINT LIEN  FOR  SEVERAL  CLAIMS- 
JUDGMENT— ESTOPPEL— FAILURE  TO  TAKE 
PERSONAL  JUDGMENT  —  8XJB8EQUENT  AC- 
TION. 

1.  Under  Rev.  St.  1800,  (  4210,  providing 
that  the  proceedings  in  suits  to  enforce  me- 
chnnics'  lieus  shall  be  the  same  an  in  other 
civil  actions,  and  section  T6T,  providing  that  a 
jndgment  in  a  civil  action  may  be  given  against 
one  or  more  of  several  defendnnt.i.  and  may 
determine  the  ultimate  rights  of  the  parties, 
where  plaintiff  in  a  mechanic's  lien  foreclosure 
snit  was  entitled  to  a  lien  npon  joint  property 
of  several  defendants  for  a  claim  consisting  of 
the  aggregate  of  smaller  claims  due  from  each 
defendant  severally,  he  was  entitled  to  personal 
judgment  against  each  defencinnt  for  amount 
due  by  him,  to  be  made  out  of  tlie  joint  prop- 


erty in  case  sufficient  individual  property  could 
not  be  found,  and  was  not  restricted  to  a 
judgment  merely  for  foreclosure. 

2.  As  Rev.  St  1899,  {  4216,  requiring  that  in 
a  suit  to  foreclose  a  mechanic's  lien  personal 
judgment  must  be  rendered  against  the  debtor, 
applies  only  to  cases  where  the  debtor  and 
property  owner  are  different  persona,  under  sec- 
tion 4210,  providing  that  proceedings  In  me- 
chanic's lien  suits  shall  be  the  same  as  in  other 
civil  actions,  the  judgment  in  a  suit  wherein 
the  debtor  and  property  owner  were  the  same 
person  was  subject  to  the  same  construction 
as  an  ordinary  judgment;  and  where  such 
judgment  was  taken  for  foreclosure  alone,  no 
personal  judgment  being  taken,  plaintiff  could 
not  thereafter  main^iu  another  suit  for  the 
purpose  of  obtaining  personal  judgment  again^-t 
defendant  for  the  same  claim. 

Appeal  from  circuit  court;  Clinton  county; 
A.  D.  Burnes,  Judge. 

Action  by  Charles  E.  Hill  against  Levi 
Ghowning  and  others.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

H.  T.  Hemdon  and  Meservey,  Pierce  & 
German,  for  appellant  F.  B.  BUis.  for  re- 
spondents. 

BROADDUS,  J.  On  the  22d  day  of  De- 
cember, 1897,  the  plaintiff  and  one  F.  J.  Mac- 
Nish,  as  partners,  agreed  with  a  number  of 
persons  at  l>athrop.  Mo.,  for  a  consideration 
of  $3,150,  to  erect  for  them  a  creamery  at 
said  place.  The  contract  was  in  writing,  to 
which  are  subscribed  the  names  of  the  per- 
sons who  were  interested  in  the  said  cream- 
ery. By  the  terms  of  the  contract  each  sub- 
scriber tx>und  himself  for  only  so  much  of  the 
price  to  be  paid  to  the  plaintiff  aa  the  amount 
set  opposite  his  name,  the  contract  in  that  re- 
spect being  several.  The  defendants  herein 
boimd  themselves  to  pay  the  sum  of  $100. 
The  contract  for  the  erection  of  the  cream- 
ery was  complied  with  by  the  plaintiff  and 
his  partner,  MacNlsh;  but  as  a  part  of  the 
subscribers  to  the  fund  failed  to  pay  accord- 
ing to  their  agreement  the  plalutiSis,  as  con- 
tractors for  the  erection  of  the  creamery, 
brought  suit  to  enforce  a  mechanic's  lien 
against  the  interest  of  those  not  ao  paying 
their  subscriptions,  amongst  which  were  the 
defendanta.  In  the  suit  thus  brought  the 
defendants,  with  all  the  other  sulMScribers  to 
said  enterprise,  were  made  parties,  and  it  ap- 
pears that  the  defendants  made  default  and 
Judgment  was  rendered  by  the  court  in 
which  it  was  found  that  there  was  stiU  due 
the  plaintiffs  therein.  With  Interest  the  sum 
of  $814.38,  and  subjecting  the  interest  of  all 
the  defaulting  subscribers,  including  the  de- 
fendants herein,  to  plaintiffs'  Hen;  but  no 
personal  Judgment  was  rendered  against  an^ 
of  them.  Personal  service  of  notice  of  the 
suit  was  had  against  the  defendants  in  said 
suit;  but  they  did  not  contest  the  plaintiffs' 
right  to  a  Judgment  being  in  default  That 
part  of  the  Judgment  pertinent  to  the  in- 
quiry before  us  is  as  follows:  "It  Is  there- 
fore ordered,  adjudged,  and  decreed  that 
plalutiffa  tmre  and  recover  the  aum  of  $814.- 
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38,  being  tbe  principal  and  Interest  of  the 
balance  due  on  Bald  contract,  wltb  interest 
at  the  rate  of  six  per  cent,  per  annum  from 
this  date  and  costs  of  suit,  the  same  to  be 
levied  out  of  the  following  described  real  es- 
tate, to  wit  [describing  the  property],  to- 
gether with  the  buildings  and  ImproTementa 
thereon  located,  and  the  appurtenances  there- 
to belonging,  and  that  execution  Issue  there- 
for." A  special  execution  was  issued  on  said 
Judgment,  as  directed  therein,  and  the  In- 
terests of  the  said  defaulting  subscribers 
sold;  but  the  same  was  returned  wholly  un- 
satisfied, the  sale  resulting  In  proceeds  suffi- 
cient only  to  pay  the  costs  Incurred  in  mak- 
ing the  sale.  The  plaintiff,  as  assignee  of 
the  said  partnership  of  himself  and  said  Mac- 
Nlsh,  brings  this  salt  against  the  defendants 
for  tlie  amount  of  their  subscription,  and  de- 
fendants set  np  said  suit  to  enforce  said  me- 
chanic's lien  as  a  bar  to  plalntltC's  right  to  re- 
cover. The  court  found  for  the  defendants, 
and  plalntier  appealed. 

Tbe  contention  of  the  appellant  Is  that 
tbe  facts  did  not  show  that  his  claim  had 
been  adjudicated  in  the  former  suit  to  es- 
tablish a  mechanic's  Hen,  as  there  was  no 
personal  Judgment  rendered  therein  against 
the  defendants.  Among  other  reasons  giv- 
en. It  is  asserted  that  a  personal  Judgment 
coald  not  have  been  rendered  in  that  case, 
for  tbe  supposed  reason,  we  may  assume,  that 
tbe  various  defendants  were  not  Jointly 
t)oimd,  as  their  obligations  were  several.  It 
Is  true  that,  had  plaintiffs  sued  to  obtain 
a  simple  Judgment,  disconnected  with  any  at- 
tempt to  enforce  their  mechanic's  lien,  there 
-would  have  been  a  misjoinder  both  of  par- 
tics  and  causes  of  action.  But  the  reason 
will  not  bold  good  if  the  question  Is  consider- 
ed with  reference  to  the  object  of  the  suit 
wblcta  was  to  enforce  a  mechanic's  lien. 
While  it  Is  true  that  each  defendant  was  lia- 
ble only  for  the  amount  he  subscribed  to  the 
enterprise,  and  his  interest  In  the  property 
was  proportionate  to  the  amount  of  his  sub- 
scription, yet  plaintiff's  Hen  was  indivisible, 
and  Included  the  whole  property;  and,  such 
being  the  case,  no  Judgment  could  have  been 
rendered  against  any  one  of  the  defendants 
for  the  whole  amount  due  from  the  several 
subscribers,  and  none  could  have  been  render- 
ed against  any  one  of  the  defendants  for 
any  specified  amount  of  work  done  or  mate- 
rials furnished  by  reason  of  tbe  indivisibility 
of  the  Uen.  But  we  hold  that  if  the  plaintiffs 
were  entitled  to  a  lien,  which  is  not  now 
open  to  Inquiry,  since  a  court  of  competent 
Jnrlsdictlon  has  held  that  they  were,  they 
were  entitled  to  a  personal  Judgment  against 
each  defendant  for  tbe  amount  of  bis  sub- 
scription, with  tbe  addition  that.  If  no  suffi- 
cient property  of  such  subscriber  could  be 
found  to  satisfy  such  Judgment  and  costs  of 
salt,  then  the  residue  be  levied  of  tbe  prop- 
erty charged  with  the  lien,  as  Is  usual  in 
cnaes  to  enforce  Hens.  In  this  way  the  in- 
terest In  tbe  property  of  each  defendant  could 


have  been  subjected  to  the  lien,  and  the  pur- 
chaser at  a  sale  made  xmAer  such  Judgment 
would  get  bis  proportionate  interest  in  the 
property. 

Section  4216,  Rev.  St,  has  been  held  by 
our  courts  as  mandatory.  See  Farley  v. 
Cammann,  43  Mo.  App.  168;  Wlnfield  v.  Ar- 
chitectural Co.,  68  Mo.  App.  194.  In  the  first 
of  these  cases,  it  was  held  that  a  Judgment 
to  enforce  a  mechanic's  lien,  and  no  personal 
Judgment  bad  against  the  debtor,  who  was 
party  to  tbe  suit  and  served  with  summons, 
was  fatally  defective.  Section  4216,  supra, 
has  reference  to  cases  where  the  debtor  and' 
the  owner  of  the  property  are  not  one  and 
the  same  persons.  In  the  case  under  consid- 
eration the  debtors  and  tbe  owners  of  the 
property  are  tbe  same  persons;  therefore 
said  section,  as  to  proceedings  like  this,  does 
not  apply,  but  is  governed  by  the  usual  reg- 
ulations of  the  Code  of  Practice,  as  provided 
by  section  4210,  Rev.  St.  1899.  Under  the 
facts  of  this  case  it  was  competent  to  Join 
delinquent  subscribers  as  defendants  in  the 
same  suit,  for  the  object  was  to  enforce  tbe 
plaintiffs'  indivisible  Hen  upon  the  property; 
and,  as  this  'could  not  have  been  accompUsh- 
ed  by  separate  suit.  It  was  Imperative  that 
they  all  be  joined  in  one.  See  section  767, 
Rev.  St.  1899.  Though  there  was  no  Joint 
liabUlty,  they  could  be  sued  Jointly,  but  the 
Judgment  should  ascertain  and  declare  their 
liability  separately.  Walker's  Adm'r  v.  Dea- 
ver,  79  Mo.  664. 

As  tbe  Judgment  under  consideration  is 
not  to  be  construed  by  tbe  provisions  of  said 
section  4216,  but  as  an  ordinary  Judgment, 
it  remains  to  be  seen  whether  thereby  the 
plaintiff,  as  the  assignee,  is  estopped  from 
prosecuting  this  one.  We  think  be  Is.  It  is 
said  by  our  courts  that  "the  law  abhors  a 
multiplicity  of  actions,  and  whenever  It  ai>- 
pears  that  plaintiff  has  sued  out  two  writs 
against  the  same  defendant,  for  the  same 
thing,  the  second  writ  shaU  abate."  Robbins 
V.  Conley,  47  Mo.  App.  502.  Here  the  cause 
of  action  was  the  defendant's  indebtedness,, 
for  which  plaintiffs  sought  a  Hen  under  the 
statute,  which  was  a  mere  incident  to  their 
right  to  recover,  but,  instead  of  taking  » 
personal  Judgment,  and  one  to  enforce  their 
lien,  they  took  only  a  Judgment  to  enforce 
their  Hen.  We  beUeve  that  in  so  doing  they 
waived  their  right  to  prosecute  another  and 
separate  suit  for  the  same  demand,  as  they 
are  seeking  to  do  In  this  case.  Their  cause 
of  action  was  practically  one  cause  of  action, 
and  they  were  not  authorized  to  spUt  it  up 
so  as  to  be  able  to  have  two  actions  against 
the  defendants  Instead  of  one.  The  law  Is 
well  settled  In  this  respect.  Funk  v.  Funk, 
35  Mo.  App.  246;  Laine  v.  Francis,  15  Mo. 
App.  107.  It  is  a  general  rule  that  "if  a 
party,  having  a  cause  of  action  which  he 
may  litigate  and  conclude  in  one  suit,  di- 
vide it,  and  sue  and  recover  in  respect  of  part 
of  It,  this  judgment  concludes  him  as  to  the 
whole,  and  he  cannot  therefore  sue  as  to  tb^ 
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remainder."  Steigllder  v.  Railway  C!o.,  88 
Mo.  App.  311;  West  T.  Moser,  49  Mo.  App. 
201;  La  Crosse  Lamber  Co.  y.  Audrain  Go. 
Agricultural  &  Mechanical  Soc.,  69  Mo.  App. 
24. 

For  the  reasons  glTen,  the  cause  Is  affirmed. 
All  concur. 


STATE,  to  Use  of  SCHOOL  DISTS.  NOS.  9 
AND  IC  OF  ST.  FRANCIS  COUN- 
TY. T.  AVEN  et  al. 
(Supreme  Court  of  Arkansas.    March  22,  1902.) 
8C3HOOL  DISTRICTS-ATTOHNBT'B  FEE. 
Where  action  is  Instituted  for  school  dis- 
tricts, and  amount  of  judgment  recovered,  less 
attorney's   fee,    is  turned  over  to   the   county 
treasurer,   he   is   not   liable  to  them   for  the 
amount   of   the   attorney's   fee,    it   not    being 
shown  to  be  unreasonable;    It  being  the  duty  of 
no  officer  to  prosecute  action  for   school   dis^ 
trlcts,  and  they,  as  Inddent  to  power  to  sue, 
having  right  to  employ  attorneys. 

Appeal  from  St  Francis  chancery  court; 
Edward  D.  Robertson,  Chancellor. 

Action  by  the  state,  for  the  use  of  school 
districts  Nos.  9  and  10  of  St  Francis  county, 
against  John  W.  Aven  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

Fizer  &  Beasley,  for  appellant  Morton  & 
Prewett,  for  appellees. 

BATTLE,  J.  The  state  of  Arkansas,  for 
the  use  of  school  districts  Nos.  9  and  16  of 
the  county  of  St.  Francis,  Instituted  an  ac- 
tion against  John  B.  Wilson  and  others  to  re- 
cover a  sum  of  money  for  which  Wilson  was 
indebted  to  them.  Norton  &  Prewett  a  firm 
of  lawyers,  were  employed  to  prosecute  the 
action.  They  did  so,  and  recovered  a  judg- 
ment and  collected  It  The  money  collected 
was  paid  to  John  W.  Aven,  the  treasurer  of 
St  Francis  county,  less  the  amount  retained 
by  Norton  &  Prewett  for  services  rendered. 
Aven,  as  county  treasurer,  thereafter  filed 
his  settlement  In  the  St  Francis  county 
court,  and  charged  himself  only  with  the 
amount  be  actually  received.  His  settle- 
ment was  approved  by  the  county  court 
The  action  before  us  was  brought  by  the 
state  of  Arkansas,  for  the  use  of  said  school 
districts  Nos.  9  and  16,  against  John  W. 
Aven  and  the  sureties  on  his  official  bond. 
In  the  St  Francis  chancery  court,  to  set  aside 
said  settlement  for  fraud,  and  recover  a 
Judgment  against  him  and  his  sureties  for 
the  amount  retained  by  Norton  &  Prewett 
as  a  fee  for  their  services.  A  decree  dis- 
missing the  complaint  was  rendered  in  favor 
of  the  defendants,  and  the  plaintiff  appealed. 

The  school  districts  were  authorized  to 
employ  attorneys  or  ratify  the  employment 
of  them  In  their  behalf.  We  have  failed  to 
find  any  statute  making  It  the  duty  of  any 
officer  to  prosecute  an  action  In  the  circuit 
and  chancery  courts  or  any  inferior  court 
In  their  behalf.    But  the  statutes  do  author- 


ize them  to  contract  and  to  sue.  As  a  neces- 
sary Incident  to  this  power,  they  have  the 
right  to  employ  attorneys  to  institnte  and 
prosecute  actions  In  their  behalf;  and  sucli 
attorneys  are,  of  course,  entitled  to  a  reason- 
ble  compensation  for  their  services. 

In  the  action  before  us  Norton  &  Prewett 
were  not  made  parties,  and  the  record  faiU 
to  show  what  their  services  were  reasonably 
worth,  and  thereby  falls  to  sustain  the  at- 
tack upon  the  settlement  of  Aven  for  fraud, 
and  to  show  that  appellant  was  entitled  to 
judgment  for  any  amount  against  appellees, 
the  burden  of  proving  the  charge  of  fraud 
being  upon  the  appellant  ' 

Decree  affirmed. 


BRINKLET  CAR  WORKS  &  MFO.  CO.  v. 

COOPER. 

(Supreme  Court  of  Arkansas.    April  12,  19('2.l 

DANOEROUS   PREMISES— INJURY    TO    CHILD 
TRESPASSING— APPEAL— COSTS. 

1.  One  is  not  liable  for  injury  to  a  child  who 
comes  on  hia  premises  and  gets  into  a  pool  of 
hot  water  thereon,  even  if  put  on  notice  that 
children  are  accustomed  to  come  there,  where 
the  water  is  not  concealed,  and  the  child  kuowt 
H  is  hot,  and  has  sufficient  intelligence  to  ap- 
preciate the  danger,  but  yet  walks  into  it 

2.  Appellant  not  having  complied  with  th» 
rule  requiriug  all  the  instructions  given  to  be 
set  out  in  the  abstract,  where  reversal  is  asked 
because  of  error  in  instructions,  will  not  be  al- 
lowed costs  for  printing  briefs,  thonjgfa  jad?- 
ment  is  reversed. 

Appeal  from  circuit  court.  Monroe  conntv: 
George  M.  Chapline,  Judge. 

Action  by  Fred  Cooper  agataist  the  Brink- 
ley  Car  Worlis  &  Manufacturing  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

The  Brinkley  Car  Worts  &  Manufacturin; 
Company,  a  corporation  organized  under  the 
laws  of  this  state,  has  Its  plant  located  st 
Brinkley,  Ark.  It  was  the  custom  of  the  con:- 
pany  to  let  the  water  out  of  its  boiler  om-o 
every  two  weeks  to  cleanse  the  boiler.  When 
the  water  was  thus  let  out  it  fliowed  into  a 
depression  on  the  premises  of  the  company, 
and  formed  a  shallow  pool  of  hot  water,  but 
In  about  an  hour  it  sank  into  the  earth.  The 
water  was  usually  let  out  on  Sunday  so  that 
the  boiler  could  be  cleaned  out  on  Monday 
following.  On  a  Sunday,  shortly  after  the 
boiler  was  emptied,  Fred  Cooper,  a  boy  sli 
years  and  two  months  old,  who  was  playin;r 
on  the  premises  of  the  company,  walked  inio 
the  pool  of  hot  water,  and  was  severely 
scalded  on  his  feet,  legs,  and  hands.  He 
brought  this  action  against  the  company  to 
ret-over  damages  for  the  injury.  In  explana- 
tion of  the  accident  he  tcstifled  that  be  an<l 
another  boy  were  on  the  side  of  the  m'..'. 
where  the  water  came  out  of  the  box,  and 
went  into  the  pool.  "We  were,"  he  said, 
"throwing  bark  and  chips  into  the  water  ia 
the  mouth  of  the  pit,  and  watching  tbe  steaa 
rise.    The  pool  was  covered  with  bark.  ex- 
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cept  when  the  force  of  the  water  had  pushed 
It  back  at  the  mouth  of  the  pool.  The  rest 
of  the  pool  was  covered  up  with  trash  and 
bark,  so  that  the  water  could  not  be  seen, 
and  when  I  stepped  In  I  thought  it  was 
ground,  and  did  not  see  the  water." 

The  court  In  its  instruction  No.  1  instructed 
the  Jury  as  follows:  "If  the  Jury  believe 
from  the  evidence  that  the  agent  or  agents 
of  the  defendant  had  knowledge,  or  ought 
reasonably  to  have  known,  that  the  plalntifT, 
and  boys  about  the  age  of  plaintiff,  were 
In  the  habit  of  playing  at  the  pool  of  water 
where  the  plaintiff  was  Injured,  and  on  and 
about  its  premises  aronnd  and  near  said  pool, 
and  thereafter  made  no  effort  to  protect  said 
pool  from  exposure  as  would  prevent  the 
plaintlft  and  other  children  of  his  age  from 
going  Into  it  and  receiving  said  Injury,  the 
defendant  would  be  gnllty  of  negligence,  and 
you  will  find  for  the  plaintiff."  Defendant 
duly  objected,  and  saved  exceptions  to  the 
giving  of  this  Instmction.  The  plaintiff  re- 
covered Judgment  for  $1,800,  from  which 
Judgment  the  company  appealed.  This  is  the 
second  time  the  case  has  been  before  this 
court,  and  a  fuller  statement  of  the  facts 
can  be  found  reported  with  former  opinion, 
In  60  Ark.  546,  31  S.  W.  154,  46  Am.  St  Kep. 
216. 

N.  W.  Norton  and  C.  P.  Greenlee,  for  ap- 
pellant M.  J.  Manning,  J.  P.  Lee,  and 
Ors^t  Green,  Jr.,  for  appellee. 

RIDDTCK,  J.  (after  stating  the  facts). 
This  is  an  action  brought  for  a  minor  by  his 
next  friend  to  recover  damages  for  injuries 
received  by  him  from  a  pool  of  hot  water  on 
the  premises  of  the  defendant  company.  The 
case  has  been  twice  tried,  and  Is  now  before 
this  court  for  the  second  time.  On  the  first 
trial  the  plaintiff  rested  his  right  to  recover 
on  the  fact  that  the  company  permitted  a 
pool  of  hot  water  on  its  premises  to  be  cov- 
ered over  and  concealed  by  bark  and  trash, 
so  that  plaintiff,  a  boy  six  years  of  age, 
while  playing  on  the  premises,  and  not  know- 
ing that  there  was  a  pool  of  hot  water  there, 
walked  Into  it  and  was  burned.  On  the  ap- 
peal from  the  Judgment  rendered  on  that 
trial  the  case  was  reversed  by  this  court 
for  the  reason  that  the  Instructions  of  the 
trial  Judge  did  not  submit  to  the  Jury  the 
question  whether,  under  the  circumstances 
In  proof,  the  company  ought  reasonably  "to 
bave  anticipated  that  children  of  the  age  of 
the  plaintiff  would  probably  go  upon  the 
premises  and  receive  such  injury  as  the  plain- 
tiff did  receive  by  reason  of  the  situation  and 
condition  of  the  pool  of  water  at  the  time  of 
the  injury."  The  court  said  that  "the  owner 
of  land  is  not  required  to  provide  against  re- 
mote and  Improbable  injuries  to  children 
trespassing  thereon;  but  he  Is  liable  for  in- 
juries to  children  upon  his  private  grounds 
when  it  is  known  to  him  that  they  are  accus- 
tomed to  go  upon  it  and  that  from  the  pecu- 
67  8.W.-48 


liar  nature  and  exposed  and  open  c<mdltion 
of  something  thereon  which  is  attractive  to 
children  be  ought  reasonably  to  anticipate 
such  an  injury  to  a  child  as  that  which  oc- 
curred." Now,  it  seems  from  some  of  the 
Instructions  given  on  the  second  trial  that 
the  circuit  Judge  understood  from  this  lan- 
guage that  the  defendant  company  was  lia- 
ble in  this  case  If  its  officers  knew  that  l)oys 
about  the  age  of  plaintiff  were  in  the  habit 
of  playing  at  or  near  the  pool  of  water 
where  the  injury  occurred,  and  made  no  ef- 
fort "to  so  protect  the  pool  from  exposure 
as  would  prevent  the  plaintiff  and  other  chil- 
dren of  his  age  from  going  Into  it  and  receiv- 
ing Injury."  But  the  language  of  the  coiirt 
in  the  opinion  must  be  taken  In  connection 
with  the  facts  as  they  were  alleged  and  prov- 
ed on  the  other  trial.  It  was  alleged  on  that 
trial,  and  the  evidence  tended  to  show,  that 
the  pool  of  hot  water  was  concealed  by  trash 
and  bark,  and  that  the  boy,  not  knowing  of 
its  presence,  accidentally  walked  into  It  and 
was  injured. 

The  court  In  effect,  said  of  this  state  of 
facts  that  the  mere  fact  that  there  was  a 
pool  of  hot  water  concealed  by  bark  and 
trash  on  the  premises  of  the  defendant,  In- 
to which  a  boy  had  accidentally  walked  and 
was  burned,  was  not  of  Itself  sufficient  to 
make  out  a  case.  This  shallow  depression 
Into  which  the  water  ran  from  the  boiler 
was  on  the  private  grounds  of  the  defend- 
ant some  distance  from  the  nearest  street 
or  traveled  way.  The  water  was  turned  in- 
to it  only  once  In  two  weeks,  and  remained 
there  but  a  short  time  before  it  cooled  or 
sank  Into  the  earth  and  became  harmless. 
Under  these  circumstances,  the  court  held, 
in  effect,  that  the  proof  must  not  only  show 
that  the  pool  was  concealed  and  dang«'ous, 
but  must  go  further,  and  show  that  the  com- 
pany knew  that  boys  were  In  the  habit  of 
frequenting  the  place  or  would  probably 
come  there,  and  would  be  liable  to  re- 
ceive injury  from  the  pool  left  in  such  con- 
cealed condition.  There  are  few  boys  of 
six  years  of  age  that  do  not  know  that  fire 
or  hot  water  will  bum,  and  if  this  boy  pos- 
sessed that  amount  of  intelligence,  and  yet 
went  on  the  premises  of  the  company,  and 
of  his  own  volition  or  carelessness  walked 
into  an  open  pool  of  water  that  he  knew 
was  hot  we  think  that  no  recovery  can  be 
had  for  injury  thus  sustained  by  htm.  If 
the  law  was  otherwise,  one  could  not  boll 
water  in  an  <^>en  kettle  on  his  premises 
without  being  liable  for  damages  to  any 
boy  who  should  come  and  put  his  hand  Into 
it  unless  he  went  to  extra  precaution  to 
prevent  the  boy  from  getting  to  the  water. 
Such  a  rule,  carried  to  its  logical  conclu- 
sion, would,  as  said  by  the  supreme  court  of 
rcnnsj'lvanla,  render  the  owner  of  a  fruit 
tree  liable  for  damages  to  a  trespassing  boy 
who  in  attempting  to  get  the  fruit  should 
fall  from  the  tree  and  be  injured.  It  would 
charge  the  duty  of  protecting  children  upon 
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every  member  of  the  commnnity  except  up- 
on their  own  parents.  Gillespie  v.  Mc- 
Gowan,  100  Pa.  144,  4S  Am.  Rep.  366.  We 
did  uot  Intend  to  lay  down  such  a  rule  In  the 
former  opinion  in  this  case,  but  we  hold  that 
if  the  company  owning  the  i»'emlsea  had  no- 
tice that  children  did  frequent  the  place  of 
this  pool,  or  were  from  the  nature  of  the 
surroundings  likely  to  do  so,  and  If  it  care- 
lessly left  a  pool  of  hot  water  there  con- 
cealed in  such  a  way  that  one  would  rea- 
sonably expect  it  to  occasion  injury  to  such 
children,  the  company  would  be  liable  for 
damages  to  a  boy  who  by  reason  of  its  con- 
cealed nature  walked  into  the  pool  of  hot 
water  and  was  burned. 

An  owner  of  land  has  the  right  to  use  It 
for  any  lawful  purpose,  and  this  company 
had  the  right  to  operate  its  manufacturing 
plant  and  empty  the  hot  water  from  its 
boilers  on  its  own  premises  when  It  be- 
came necessary  to  do  so,  and  before  it  can 
be  made  liable  for  an  unintentional  Injury 
caused  to  a  boy  of  six  years  of  age  by  such 
hot  water  two  things  are  necessary:  First, 
it  must  be  shown  that  the  company  had  no- 
tice that  this  boy  or  other  children  were 
likely  to  come  upon  its  premises;  and,  sec- 
ond, that  by  reason  of  the  concealed  nature 
of  the  pool  of  water,  or  the  want  of  notice 
on  the  part  of  the  children  of  the  condition 
of  the  water.  Injury  to  them  ought  reason- 
ably to  have  been  foreseen  on  the  part  of 
tbe  company  as  a  consequence  of  leaving 
the  pool  of  water  in  that  condition.  Wats. 
Danr.  p.  291,  {  234. 

If  the  pool  of  water  was  open,  and  not 
concealed,  and  the  boy  had  notice  that  It 
was  hot,  we  think  the  company  could  rea- 
sonably suppose  that  a  boy  six  years  of  age 
^ould  not  Intentionally  cr  carelessly  put  bis 
foot  Into  water  known  by  him  to  be  hot 
and  if  be  did  so,  and  injury  resulted,  we  do 
not  think  tbe  company  is  responsible.  The 
law  on  this  point  was  correctly  stated  In 
the  sixth  Instruction  given  at  the  request 
of  the  defendant,  and  other  Instructions  giv- 
en at  the  trial  were  correct,  but  others  were 
not  so  clear,  and  Instruction  No.  1,  given  at 
the  request  of  the  plalntlfT,  seems  in  conflict 
with  some  of  those  given  for  the  defendant 

We  said  In  the  former  opinion  that  the  in- 
structions were  erroneous  because  they  as- 
sumed that  the  company  was  liable  to  any 
child  trespassing  on  Its  groimds  for  an  In- 
Jury  caused  by  a  concealed  pool  of  hot  wa- 
ter, whether  there  was  anything  to  put  the 
company  on  notice  that  a  child  was  likely 
to  come  upon  the  premises  or  not,  and  now 
we  must  hold  that  one  of  them  is  erroneous 
for  the  reason  that  It  assumes  that  the  com- 
pany, If  it  had  notice  that  children  were  ac- 
customed to  frequent  Its  premises,  is  liable 
for  any  Injury  inflicted  on  a  boy  by  a  pool 
of  hot  water,  though  he  may  have  known 
that  the  water  was  hot,  and  may  have  pos- 
sessed snffident  intelligence  to  appreciate 
the  danger,  and  yet  walked  into  It  of  his 


own  volition  or  carelessness.  Such  a  role 
might  be  Just  as  to  very  young  children 
having  no  knowledge  or  appreciation  of 
such  danger,  but  a  boy  over  six  years  of  age 
should  know  better  than  to  knowingly  ur 
carelessly  put  his  foot  Into  a  pool  of  scald- 
ing water.  He  testified  In  this  case  that 
he  did  know  better.  His  testimony  shows 
that  he  knew  the  water  In  the  pool  was  hot. 
and  he  stepped  in  it  nnlntentiOQally.  He 
said  that  he  and  a  companion  were  watch- 
ing the  steam  rise  from  the  end  of  the  drain 
where  the  water  ran  into  the  pool.  "The 
pool,"  he  says,  "was  covered  with  bark, 
except  where  the  force  of  the  water  had 
pushed  it  back  at  the  mouth  of  the  pool. 
Tbe  rest  of  the  pool  was  covered  op  with 
trash  and  bark,  so  that  the  wat»  could  not 
be  seen,  and  where  I  stepped  In  I  thought 
It  was  ground,  and  did  not  see  the  hot  wa- 
ter." This  tends  to  show  that  he  was  mis- 
led by  the  concealed  nature  of  the  pooL 
But  there  is  conflict  hi  the  evidence  on 
this  point,  and  that  question  was  not  fair- 
ly submitted  to  the  Jury.  Instruction  1, 
given  at  the  request  of  the  plaintiff,  permit- 
ted a  recovery  without  regard  to  whether 
the  boy  bad  notice  that  the  water  was  hot 
or  not,  or  whether  the  pool  was  concealed 
or  open. 

We  think  that  this  Instruction  was  erro- 
neous and  prejudicial,  and  for  that  reason 
the  Judgment  Is  reversed,  and  a  new  trial 
ordered.  The  appellant  did  not  comply  with 
the  rule  requiring  all  the  instructions  given 
on  the  trial  to  be  set  out  In  the  abstract 
where  a  reversal  is  asked  on  account  of  er- 
ror in  InstmctlonB.  For  that  reason  It  is 
ordered  that  no  costs  for  printing  briefs  be 
taxed  in  Its  favor. 


McTIGHB  «t  al.  ▼.  ilcKEB. 
(Sapreme  Court  of  Arkansas.    March  22,  1902.> 

NOTB-IN  FRAUD  OF  CRKDITORS-VAUDITY. 
A  finn  of  which  T.,  who  was  insolvent, 
was  a  member,  and  which  owed  money  to  a 
firm  composed  of  T.  and  K.,  at  their  instance, 
to  protect  the  interest  of  T.  iu  such  debt  from 
his  creditors,  executed  a  note  for  the  amonnc 
of  the  debt  to  K.'s  wife,  K.  representing  her 
in  the  matter.  Held,  that  she  having  construct- 
ive notice  of  the  facts,  and  the  note  heing  for 
an  illegal  purpose,  bo  that  half  of  the  consider- 
ation was  illegal,  aud  the  note  bein^  an  en- 
tirety, it  is  void,  not  merely  as  to  creditors,  but 
between  the  parties. 

Bmin,  C.  J.,  dissenting. 

Appeal  from  Crittenden  chancery  court; 
Eldward  D.  Robertson,  Chancellor. 

Action  by  Margaret  B.  McKee  against  John 
S.  McTlghe  and  others.  Judgment  for  [dain- 
tlff.  Defendants  John  S.  McTlgbe  and  wife 
appeal.    Reversed. 

Dodge,  Johnson,  Carroll  &  Pemberton,  for 
appellants.  NMton  &  Frewett  and  H.  H. 
Myeia,  for  appellee. 
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BATTLE,  J.  This  action  Involved  two 
tracts  of  land.  One  Is  known  as  tbe  "Mem- 
phis Land  &  Timber  Company  Land,"  con- 
taining 4,380.35  acres,  and  the  other  as  the 
*-BrlnkIey  Land,"  containing  066.26  acres. 

Since  the  appeal  In  this  case  was  taken 
both  parties  have  parted  with  their  Interest 
In  the  Memphis  Land  &  Timber  Company 
land  and  abandoned  the  same.  We  will 
therefore  confine  what  we  have  to  say  and 
decide  to  so  much  of  the  facts  and  law  of 
the  case  as  affect  the  Brlnldey  land. 

On  the  8d  day  of  October,  1886,  Margaret 
B.  McKee,  wife  of  I.  S.  McKee,  instituted  an 
action  in  the  Crittenden  chancery  court 
against  John  S.  Toof,  E.  L.  McOowan,  Jctin 
S.  McTighe  and  G«ori;la  E.  McTlghe,  his 
wife,  I.  S.  McKee.  and  J.  H.  Biscoe.  The 
action  was  based  upon  a  note  for  $2,432.35,  1 
executed  by  Toof,  McGowan  &  Co.  to  Mar- 
garet B.  McKee  on  the  7th  of  May,  1802, 
and  made  payable  on  the  1st  of  September, 
1803,  and  the  object  of  It  was  to  recover  a 
Judgment  against  John  S.  McTlgbe  for  the 
amoimt  due  on  the  note,  and  to  subject  bis 
interest  in  the  Brinkley  land  to  sale  for  the 
I'urpose  of  paying  the  Judgment,  such  inter- 
est being  one  undivided  half  of  the  land. 

Plaintiff  sued  out  an  order  of  attachment, 
and  caused  it  to  be  levied  upon  McTlghe's 
interest  in  tbe  Brinkley  land.  The  chancery 
court  sustained  the  attachment,  found  the 
sum  of  $3,387.64  to  be  due  on  the  note,  and 
ordered  that  McTlghe's  interest  in  the  Brink- 
Icy  land  be  sold  to  pay  the  same.  No  per- 
sona] Judgment  was  rendered  against  Mc- 
Tighe, because  he  had  been  adjudged  a  bank- 
rupt, nor  was  there  any  Judgment  rendered 
against  Toof,  McGowan  &  Co.  McTighe  and 
bis  wife  appealed. 

The  Indebtedness  for  which  the  note  sued 
on  was  executed  arose  under  the  following 
olrcumstances:  Toof,  McGowan  &  Co.  were 
merchants  in  Memphis,  and  John  S.  McTighe 
was  a  member  of  the  firm.  I.  S.  McKee  and 
John  S.  McTighe  were  partners  In  business, 
and  as  such  had  to  their  credit  on  the  books 
of  Toof,  McGowan  &  Co.  $2,432.35.  each 
being  the  owner  of  one-half  of  this  fund. 
At  the  time  the  note  was  executed  John  S. 
McTighe  was  hopelessly  Involved  in  debt 
To  protect  and  shield  his  half  of  this  fund 
against  his  creditors  and  prevent  their  sei- 
zure of  the  same,  McKee  and  McTighe  caused 
the  note  sued  on  to  be  executed  tor  the 
whole  amount  of  the  fund  to  their  credit 
Id  this  arrangement  and  in  the  procurement 
and  acceptance  of  the  note,  McKee  repre- 
sented hlB  wife,  the  appellee,  and  in  this 
way  she  had  constructive,  if  not  actual,  no- 
tice of  all  the  facts  connected  with  the  note. 

The  note  was  executed  for  an  unlawful 
purpose.  Sand.  &  H.  Dig.  (  1577.  At  least 
one-half  of  the  consideration  thereof  was 
therefore  illegal,  and,  the  note  being  an  en- 
tire contract,  the  whole  of  It  is  void  as  to 
creditors  and  betwe.n  the  parties.  Craw- 
ford T.  Morrell,  8  Jotans.  233:   Niver  t.  Best 


10  Barb.  3CC;  Sternburg  v.  Bowtnsn,  103 
Mass.  325. 

The  note  sued  on  differs  from  that  given 
by  a  vendee  for  property  sold  to  him  for  the 
purpose  of  defrauding  tbe  creditors  of  the 
vendor.  Some  courts  hold  tbat  such  a  note 
Is  good  between  the  parties.  Harcrow  v. 
Gardiner,  69  Ark.  6,  68  S.  W.  553,  64  S.  W. 
881.  But  in  this  case  John  S.  McTighe,  in 
legal  effect  without  consideration,  promises 
to  pay  to  Mrs.  McKee  his  half  of  a  large 
sum  of  money  for  the  purpose  of  defrauding 
bis  creditors.  The  promise,  being  witliout 
consideration  and  a  fraud  as  to  creditors.  Is 
void  as  to  creditors  and  the  parties. 

So  much  of  the  decree  of  the  chancery 
court  as  condemns  the  lauds  of  appellants  to 
pay  the  note  sued  on  is  therefore  revers?d, 
and  the  cause  Is  remanded,  with  Instructions 
to  the  court  to  modify  its  decree  in  accord- 
ance with  this  opinion. 

BUNN,  0.  J,,  dissents. 


I 


GERMAN-AMERICAN    IXS.    CO.    ct   al.    T. 

IlARPEai  et  al. 
<Supreme  Oonrt  of  Arkansas.    March  29,  1902.) 
TRIAL-REMARKS  OP   COUNSEL. 
Where   defendant's   case   depends  ou   tbe 
testimony  of  M.,  remark  of  plaintiffs'  eouii'vl 
that,  If  the  Jury  knew  M.*8  business  metliods. 
they  would  say,  "God  save  the  plnintiffs.  and 
God   save  all  those  who  deal   with    him."   is 
i^rouud  for  reversal,  though  tbe  court  told  tbe 
jury  such  remark  was  entirely  improper,  and 
that  thpy   should   pay   no   attention   to   it,   but 
should  consider  the  evidence. 
Riddick,  J.,  dissentiug. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty, Greenwood  district;  Edgar  E.  Bryan. 
Judge. 

Action  by  Harper  &  Wilson  agnlnst  tho 
German-American  Insurance  Company  and 
others.  Judgment  for  plaintiffs.  Defend- 
ants appeal.    Reversed. 

Winchester  &  Martin,  for  appellants.  Ulll 
&  Brlzzolara,  for  appellees. 

WOOD,  J.  Appellees  sued  upon  an  insur- 
ance policy  which  contained  this  clause: 
"$2,000  total  concurrent  insurance  permittinl, 
including  this  policy."  Subsequent  to  the 
issuance  of  this  policy,  appellees  took  a  pol- 
icy in  another  company  for  $2,000,  which  it 
was  conceded  avoided  the  policy  sued  on, 
unless  the  appellant  had  notice  of  the  addi- 
tional insurance  before  the  loss,  and  failed 
to  object  to  such  insurance.  Appellant  con- 
ceded that  If  its  local  agent  had  notice  of 
tbe  additional  Insurance,  and  failed  to  obJe<-t 
thereto,  the  forfeiture  was  waived.  Apiiei- 
lant's  local  agent  testified  that  he  had  no 
notice  of  the  additional  insurance  before  the 
loss.  Witnesses  for  appellees  testified  that 
he  had  such  notice.  The  Issue  was  sharply 
drawn  on  this  question  of  fact.  Marshall, 
tbe  w^ltuess  upon  whom  appellant  relle<l  to 
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establlsb  the  want  of  notice  of  the  concur- 
rent Insurance,  resided  and  was  the  local 
agent  at  Ft  Smith.  The  cause  was  being 
tried  on  change  of  venue,  at  Greenwood. 
James  Brlzzolara,  one  of  the  attorneys  for 
appellees,  In  the  first  or  opening  argument 
to  the  Jury,  used  this  language:  "Gentle- 
men of  the  Jury,  if  you  knew  Marshall's 
business  methods,  you  would  say:  'God 
save  the  plaintiffs,  and  God  save  all  those 
who  deal  with  him.' "  Appellant  objected  to 
this  remark  of  counsel,  and  the  court  said 
to  the  Jury:  "Col.  Brlzzolara'8  remark  is 
entirely  improper,  and  should  not  have  been 
made,  and  I  now  Instruct  you  to  pay  no  at- 
tention to  It  in  making  up  your  verdict, 
and  It  must  not  be  considered  by  you,  and 
give  It  no  weight,  but  your  duty  is  to  con- 
sider the  evidence  admitted  by  the  court 
in  the  progress  of  the  trial."  Ool.  Brlzzo- 
lara was  not  a  witness  In  the  case.  There 
was  no  evidence  as  to  Marshall's  business 
methods,— no  impeachment  of  his  business 
Integrity  or  efficiency,  nor  of  his  moral  char- 
acter in  the  community  where  he  lived.  In 
Vaughan  v.  State,  58  Ark.  353,  24  S.  W.  885, 
speaking  of  improper  remarks  by  counsel  in 
argument,  we  said:  "Whenever  it  occurs  to 
us  that  any  prejudice  has  most  likely  re- 
sulted therefrom,  we  sliaU  not  hesitate  to 
reverse  on  that  account"  In  Railroad  Co.  v. 
Sokai,  61  Ark.  130,  32  S.  W.  497,  we  said: 
"Ordinarily,  an  objection  by  the  opposing 
counsel,  promptly  interposed,  followed  by  a 
rebuke  from  the  bench,  and  an  admonition 
from  the  presiding  Judge  to  the  Jury  to  dis- 
regard prejudicial  statements,  is  sufficient 
to  cure  the  prejudice;  but  instances  some- 
times occur  in  which  it  is  not  sufficient" 
In  Compress  Co.  v.  Wolf,  68  Ark.  174,  37  S. 
W.  877,  we  said:  "Where  counsel  persevere 
In  saying  things  that  are  not  pertinent  to 
the  Issue,  and  are  prejudicial  to  the  other 
party,  the  court  In  civil  cases  should  see 
that  tbey  do  not  reap  any  benefit  from  such 
statements,  even  to  the  extent  of  setting 
aside  a  verdict  in  favor  of  the  client  of  the 
attorney  thus  ofTending,  if  the  court  should 
deem  that  the  prejudice  cannot  be  otherwise 
overcome.  There  Is  not  wanting  high  au- 
thority for  the  position  that  prejudicial  state- 
ments made  in  argument  are  not  removed 
by  the  rebuke  of  counsel,  and  a  direction  by 
the  court  to  disregard  such  statements.  Our 
court  has  not  gone  to  that  extent,  but,  as 
was  said  by  us  in  Vaughan  v.  State,  we  will 
not  hesitate  to  reverse  when  it  occurs  to  us 
that  prejudice  has  resulted  on  account  of 
improper  argument,  although  the  trial  court 
may  have  endeavored  to  remove  It"  In 
Railway  Co.  v.  Waren,  65  Ark.  626,  48  S. 
W.  222,  this  court  reversed  for  Improper 
remarks  of  counsel  which  were  deemed 
prejudicial,  notwithstanding  the  lower  court 
told  the  Jury  that  the  remarks  of  counsel 
were  improper,  and  that  they  should  pay  no 
attention  to  them,  specifically  calling  their 
attention  to  what  was  said.    The  rule  of 


procedure  to  which  this  court  is  committed 
is  very  well  expressed  In  Rudolph  v.  Land- 
werlen,  92  Ind.  34,  where  it  is  said:  "Very 
many  abuses  In  argument  may  be  sufficient- 
ly corrected  by  the  instmctions  of  the  court 
to  the  Jury,  and  a  large  discretion  as  to 
the  refusing  of  new  trials  because  of  such 
▼lolatlons  belongs  to  trial  courts,  and  this 
court  will  not  interfere  because  of  an  abn^ 
in  argument  which  was  sufficiently  counter- 
acted by  the  action  of  the  trial  court  in  the 
premises,  but  it  will  Interfere  where,  not- 
withstanding the  efforts  of  the  trial  court  to 
correct  the  abuse,  the  irregularity  appear* 
to  be  such  as  to  prevent  a  fair  trial,  and  tbe 
particular  circumstances  of  eacb  case  will 
guide  this  court  to  Its  decision."  In  Rail- 
way Co.  V.  Kellogg  (Neb.)  76  N.  W.  4B2.  it 
is  said:  "If  the  transgression  be  flagrant 
If  the  offensive  remark  has  stricken  deep, 
and  is  of  such  a  character  that  neither  re- 
buke nor  retraction  can  entirely  destroy  its 
sinister  influence,  a  new  trial  should  be 
promptly  awarded,  regardless  of  the  want  of 
objection  or  exception."  In  the  language 
of  Judge  Mulkey  In  Qulnn  v.  People,  123  lU. 
838,  15  N.  E.  46:  "As  wdl  might  one  at- 
tempt to  brush  oCT  with  the  hand  a  stain  of 
ink  from  a  piece  of  white  Itnen"  as  to 
eradicate  from  the  Jury  the  impression  that 
was  created  by  the  remarks  of  Col.  Brlzzo- 
lara. The  appellant  was  wholly  dependent 
upon  the  testimony  of  Marshall  to  susta'.o 
Its  contention.  He  testified  that  he  bad  no 
knowledge  and  had  not  acquiesced  In  the  ad- 
ditional Insurance.  In  this  statement  tie 
was  in  direct  confiict  with  several  witnesses 
for  appellees,  yet  it  was  the  Jury's  province 
to  believe  him  In  preference  to  all  tbe  re^t. 
This  the  Jurors  would  not  likely  have  done 
even  without  the  derogatory  statements  of 
counsel.  Still  they  might  have  done  so,  an<i 
It  is  not  for  this  court  to  say  that  they 
would  not  have  given  more  weight  to  Iiis 
evidence  than  the  other  witnesses  had  it 
not  been  for  the  Improper  remarks.  These 
remarks  were  gravely  preJudiclaL  True, 
they  were  not  made  under  the  sanction  of 
an  oath  as  a  witness.  But  the  statement  of 
matters  of  fact  by  counsel  of  high  charac- 
ter and  excellent  standing  In  the  professloo 
might  be  as  readily  accepted  and  beUeved 
by  the  Jurors,  and  make  as  profound  anJ 
ineradicable  Impression  upon  their  mlul: 
as  if  they  had  been  uttered  under  oath.  TLe 
remarks  of  the  learned  counsel,  if  not  di- 
rectly, certainly  by  insinuation,  conveyed  tv 
the  Jury  a  knowledge  on  his  part  of  Mar- 
shall's business  methods  which  were  so  in- 
efficient or  disreputable  as  to  naake  hia 
untrustworthy,  and  one  whom  all  haviii; 
business  in  his  line  should  shun.  Tbe  statt^ 
ment  of  counsel  that  an  acquaintance  wiC' 
Marshall's  business  methods  would  mak<> 
the  Jurors  feel  like  imploring  the  Almigbt.- 
to  save  plaintiffs  and  all  who  bad  dealiDS" 
with  him  was  well  calculated  to  make  U" 
Jury  regard  him  as  entirely  unreliable,  t^ 
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aay  tbe  least  We  cannot  see  bow  It  1b  pos- 
sible for  tbe  Jury  not  to  have  been  preju- 
diced, notwithstanding  all  tbe  commendable 
efforts  of  the  presiding  Judge  to  preTent 
sucb  result. 

Tbe  only  cure  for  such  prejudice  is  a  new 
triaL  For  tbat  purpose  tbe  Judgment  is 
reversed,  and  tbe  cause  remanded. 

RIDDICK,  J.,  dissenting. 


ARKANSAS  GENT.  R.  CO.  et  al.  t.  JACK- 
SON. 
(Supreme  Court  of  Arkansas.    March  22,  1902.) 

INJCRT  TO  BRAKEMAN  —  UNBALLASTED 
SWITCH  TRACK— ASSUMPTION  OF  RISK. 
A  brakeman,  thoagh  kaowing  that  the 
tracks  of  his  employer,  on  which  he  was  liired 
to  brake,  were  not  ballasted,  and  therefore  as- 
suming the  risk  as  to  such  tracks,  doee  not  as- 
sume such  risk  where  directed  to  make  a 
coupling  on  a  switch  track  of  another  road,  he 
not  knowing  its  condition,  and  having  a  right 
to  presume  that  it  was  in  proper  condition. 

Appeal  from  circuit  court,  Sebastian  coun- 
ty;  Styles  T.  Rowe,  Judge. 

Action  by  W.  L.  Jackson  against  tbe  Ar- 
kansas Central  Railroad  Company  and  Wil- 
liam Blabr,  receiver  of  said  company.  Judg- 
ment for  idaintlff,  and  defendants  appeal. 
Affirmed. 

W.  li.  Jackson,  tbe  appellee,  a  brakeman  on 
appellants'  road,  brought  this  action  against 
the  appellants,  and  recovered  damages  for  tbe 
loss  of  a  finger  In  tbe  sum  of  $7S0.50,  sus- 
tained while  coupling  cars  on  a  switch  or 
spur  track  of  the  St  Louis,  Iron  Mountain 
&  Southern  Railway,  near  tbe  city  of  Ft 
Smith.  Tbe  complaint  alleged,  in  substance, 
tbat,  through  an  arrangement  between  tbe  re- 
ceiver and  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  tbe  receiver  bad 
secured  tbe  nse  of  the  termhial  facilities  of 
tbe  latter  road  In  tbe  city  of  Ft  Smith,  and 
was  using  tbe  same,  under  their  agreement' 
at  the  time  tbe  plaintift  was  injured;  tbat 
in  tbe  yards  was  a  spur  or  switch  track, 
which  had  been  negligently  constructed  and 
maintained,  in  that  the  same  was  not  ballast- 
ed,—tbat  is,  tbat  the  ties  of  said  switch  track 
were  laid  on  tbe  ground,  and  tbe  iron  rails 
on  tbe  ties,  without  any  dirt  or  other  mate- 
rial thrown  between  tbe  ties  so  as  to  fill  the 
spaces  between  them;  tbat  the  receiver  was 
using  the  said  tmbaUasted  switch  track  in  op- 
crntlng  said  road,  and  tbat  while  so  using  tbe 
same  the  plalntlfT  was  directed  by  tbe  con- 
ductor to  make  a  coupling  of  a  certain  car 
standing  on  said  switch  track  with  tbe  train, 
wblcb  plataitlS  proceeded  to  do,  tbe  plaintiff 
never  having  been  engaged  in  breaking  on 
said  switch  track  before,  and  not  knowing  or 
being  informed  of  its  condition  or  tbat  It  was 
nnballasted,  and  that  In  making  said  coup- 
ling, plaintiff,  without  negligence  on  bis  part, 
stepped  on  and  fell  from  the  edge  of  one  of 
tbe  ties  into  the  nnballasted  space  between 


tbe  ties,  which  caused  bis  left  hand  t»  be 
caught  between  the  drawheads  of  tbe  cars 
be  was  attempting  to  couple,  and  terribly 
mashed,  bruised,  and  lacerated,  and  part  of 
the  thumb  and  two  fingers  were  cut  off,  and 
plaintiff  suffered  then  and  for  a  long  time 
thereafter  great  agony  and  pain  therefrom, 
and  tbat  the  use  of  his  hand  had  been  mate- 
rially impaired  for  life;  and  plaintiff  claims 
$5,000  damages.  Defendants  answered,  and 
denied  the  allegations  of  the  complaint,  and 
charged  the  plaintiff  with  contributory  negli- 
gence. The  testimony  tended  to  show  that 
the  Arkansas  Central  Railroad  was  in  tbe 
bands  of  Blair,  receiver,  and  being  operated 
by  him,  and  that  it  was  in  an  unfinished  con- 
dition, and  that  plaintiff  was  a  brakeman  on 
that  road;  tbat  he  knew  that  that  road  was 
unballasted,  and  accepted  employment  on  It 
as  a  brakeman  with  knowledge  of  Its  condi- 
tion; that  plaintiff's  Injury  occurred  at  alwut 
10  o'clock  a.  m.  His  statement  is  that  the 
tram  stopped  at  this  spur  or  switch  track, 
before  It  came  Into  the  depot  at  Ft  Smith, 
to  set  out  some  cars;  that  the  engineer  pulled 
the  cars  forward,  another  brakeman  opened 
the  switch,  and  he  went  back  up  the  spur 
track  to  couple  tbe  cars  onto  some  other  cars 
wblcb  were  standing  on  this  spur  track;  that 
tbe  cars  which  were  behig  set  out  came  back 
slowly,  approaching  tbe  stationary  cars,  when 
he  stepped  In  to  make  the  coupling,  and  that 
his  foot  dropped  into  a  bole  between  the  ties, 
which  caused  him  to  fall,  and  in  falling  he 
threw  his  hand  between  the  couplers,  and  bis 
hand  was  mashed,  causing  tbe  loss  of  bis 
fingers;  that  he  did  not  know  and  had  not 
been  Informed  of  the  condition  of  that  track. 
Tbe  space  into  which  he  says  his  foot  fell 
was  10  to  IS  Inches  wide,  6  inches  deep,  aud 
8  feet  long.  He  says  that  weeds  covered  the 
track  there,  so  that  he  could  not  see.  There 
was  testimony  tending  to  show  that  plaintiff 
occupied  a  wrong  position  in  attempting  to 
couple  the  cars;  that  is,  that  be  faced  tbe 
wrong  way,  and  used  tbe  left  hand  Instead  of 
the  right 

The  court  gave  the  following  histructlons 
on  behalf  of  tbe  plaintiff:  "(1)  The  use  of  a 
railroad  track  by  one  who  Is  not  the  owner 
of  It  makes  tbe  party  using  It  responsible  to 
his  employes  precisely  as  If  he  bad  owned  It 
(2)  It  was  tbe  duty  of  the  defendants  to  ex- 
ercise ordinary  care  and  diligence  to  provide  a 
reasonably  safe  track  at  this  place  for  tbe  use 
of  the  plaintiff,  and  if  they  failed  to  perform 
that  duty,  and  plaintiff  was  Injured  by  reason 
of  such  failure,  then  the  plaintiff  may  recov- 
er, unless  he  was  guilty  of  negligence  which 
contributed  to  bis  injury,  or  knew,  or  ought 
to  have  known,  of  tbe  defect  of  the  track  be- 
fore attempting  to  use  It  •  •  •  (3%)  If, 
under  all  the  circumstances  which  surround- 
ed the  plaintiff  at  the  time  of  the  accident  he 
ought  to  have  observed  and  comprehended  tbe 
danger  of  an  unballasted  track.  If  the  same 
was  unballasted,  before  using  It  then  be  as- 
sumed tbe  risk  In  that  condition,  and  cannot 
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recover.  The  fact  that  he  might  know  of  the 
defect,  or  that  he  had  means  of  knowing  It, 
will  not  preclude  him  from  recovery,  unleai 
he  did  In  fact  know  them,  or  In  the  exercise 
of  ordinary  care  ooght  to  have  known  of 
them.  (4)  The  plaintiff  was  not  bound  to  In- 
spect this  track  before  using  It,  but  bad  the 
right  to  rely  upon  his  employer  for  the  per- 
formance of  his  duty  In  that  'behalf,  as  here- 
inbefore outlined;  and  if  you  find  that  the 
track  was  unballasted  when  It  should  have 
been,  and  on  this  account  was  unsafe,  and 
that  the  plaintiff.  In  the  exercise  of  ordinary 
care  and  prudence,  did  not  observe  its  condi- 
tion before  attempting  to  use  it,  then  he' did 
not  assume  the  risk  of  its  condition,  and  may 
recover  for  an  injury  caused  by  such  want  of 
ballast.  •  •  •  (6)  If  you  And  for  the  plain- 
tiff, you  will  give  him  such  damages  as  vtill  be 
a  fair  and  just  compensation  for  the  pecuniary 
loss  which  he  incurred  as  a  result  of  his  injury, 
and  also  for  all  his  suffering  as  a  result  of 
his  injury.  In  estimating  his  losses,  you  will 
take  Into  consideration  his  age,  habits,  and 
earning  capacity  at  the  time  he  was  Injured, 
the  time  lost  by  reason  of  his  injury,  and  the 
decreased  earning  capacity  for  the  future,  if 
you  And  a  decrease  In  that  respect  For  his 
suffering  there  is  no  fixed  rule  of  law,  and 
you  will  give  him  such  a  sum  as  in  your 
good  Judgment,  honestly  exercised,  you  be- 
lieve will  compensate  him  for  the  mental  and 
physical  pain  and  suffering  at  the  time  of  the 
Injury  and  afterwards,  including  any  mental 
anguish  and  mortification  and  any  physical 
inconvenience  he  may  suffer  In  the  future  by 
reason  of  the  mutilation  of  his  hand."  To  the 
giving  of  each  one  of  these  instructions  the 
defendants  objected,  and  saved  their  several 
exceptions.  Several  instructions  asked  by  the 
defendants  were  given,  and  several  asked  by 
them  were  refused,  and  the  defendants  ex- 
cepted to  the  one  given  for  plaintiff,  and  to 
the  refusal  of  those  of  defendants  refused. 
Motion  for  new  trial  overruled,  and  defend- 
ants excepted  and  appealed. 

Oscar  L.  Miles,  for  appellants.  Mecbem  & 
Bryant,  for  appellee. 

HUGHES.  J.  (after  stating  the  facts).  The 
appellants  contend  that  having  been  employed 
to  brake  cars  on  the  Arkansas  Central,  and 
knowing  that  its  track  was  not  ballasted  or 
filled  In  between  the  ties,  he  must  be  held  to 
have  assumed  the  risk  ordinarily  incident  to 
his  cmploymont.  But  the  injury  did  not  oc- 
cur on  the  Arkansas  Central  Itailroad,  but  on 
a  switch  or  spur  track  of  the  Iron  Mountain 
Roilway,  which  might  reasonably  have  been 
supposed  to  be  properly  ballasted  in  its  switch 
yards.  The  appellee  had  a  right  to  rely  upon 
this  having  been  done,  as  it  was  the  duty  the 
master  owed  his  servants.  He  was  obliged 
to  furnish  them  a  reasonably  safe  place  In 
which  to  exercise  their  employment.  Rail- 
way Co.  V.  Leverett,  48  Ark.  333,  3  S.  W.  50, 
3  Am.  St.  Rep.  230.    The  evidence  shows  that 


It  was  the  custom  of  railroads  to  have  such 
tracks  ballasted;  that  brakemen  do  not  an- 
ticipate that  they  will  be  unballasted.  The 
company  or  receiver  was  liable  for  using  an 
unballasted  track  of  another  road,  if  injury 
occurred  by  reason  thereof.  Railway  Co.  v. 
Gagle,  63  Ark.  347,  14  S.  W.  88.  The  law 
requires  a  railroad  company  to  furnish  a  rea- 
sonably safe  track  inside  the  switching  limits, 
where  swltchiug  is  requta^d  to  be  done.  Rail- 
road Co.  V.  Morrissey,  1T7  UL  376,  52  N.  E. 
290;  Raih-oad  Co.  v.  Cozby.  174  Ul.  109,  50 
N.  B.  1011;  Railroad  Co.  v.  Moseley,  0  C. 
O.  A.  226,  66  Fed.  1009;  Hollenbeck  v.  Rail- 
road Co.  (Mo.  Sup.)  38  S.  W.  723.  The  ap- 
pellee did  not  assume  the  risk  of  danger  aris- 
ing from  defendant's  failure  to  perform  its 
duty;  this  was  not  in  the  contract  of  service. 
Leverett  Case. 

The  question  of  plaintiff's  contributory  neg- 
ligence was  for  the  Jury,  and  was  left  to 
them  by  the  Instructions.  We  find  no  re- 
versible error  In  the  Instructions.  The  dam- 
ages are  not  excessive. 

The  Judgment  is  affirmed. 


SUPREME  LODGE  KNIGHTS  OF   PYTH- 
IAS V,  BOBBINS. 
(Supreme  Court  of  Arkansas.    March  22,  1902.) 

BBNBPICIAIi    ASSOCIATION— PROOF    OP    LAW- 
RBUBCTION  OF  EVIDENCE^RBVIBW. 

1.  That  exception  to  rejection  of  evidence 
may  be  considered,  the  rejected  evidence  must 
be  given  In  the  bill  of  exceptions. 

2.  A  law  of  the  Supreme  Lodge  Knights  of 
Pytiiias,  governing  the  endowment  rank,  can- 
not be  proved  by  a  witness  testifying  as  to  the 
terms  of  the  law,  and  that  it  had  been  legally 
enacted,  and  then  referring  to  a  printed  pamph- 
let, which  he  saya  is  an  official  publicatiou  of 
the  constitution  and  laws  of  the  endowment 
rank,  though  he  testifies  that  he  is  secretary 
of  the  boai^  of  control  of  the  endowment  rank, 
and  hag  general  cfharge  of  the  business  of  thi> 
office,  nnaer  the  direction  of  the  president  of 
the  board,  and  attends  all  the  meetings  of  the 
supreme  lodge  and  of  the  board  of  control  of 
the  endowment  rank,  and  keeps  the  minutes  of 
the  meetings  of  the  board,  and  has  charge  and 
cnstody  of  the  boolcs,  papers,  and  records  of  the 
board  of  contnrf  and  of  the  endowment  rank. 

8.  Refusal  of  continuance  to  defendant  on 
rejection  of  evidence,  to  prove  one  of  its  taws 
pleaded  in  defense,  Is  in  the  discretion  of  the 
court. 

Bunn,  C.  J.,  and  Battle,  J.,  dissenting. 

Appeal  from  circuit  court,  Pulaski  county; 
Robert  J.  Lea,  Judge. 

Action  by  Elizabeth  Robblns  against  the 
Supreme  Lodge  Knights  of  Pythias.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

On  the  25tb  day  of  November,  18S6,  the  Su- 
preme Lodge  Knights  of  Pythias  issued  to 
Hiram  Robblns  a  certificate  of  membership 
in  the  endowment  rank  of  the  order  of 
Knights  of  Pyttilas,  in  which  certificate  there 
Is  the  following  stipulation:  "In  considera- 
tion of  the  payment  to  the  endowment  rank 
of  the  prescribed  fee  and  of  all  monthly  pay- 
ments as  required,  and  the  full  compliance 
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with  bU  the  lawB  goTemlng  tbls  rank  now  in 
force  or  tbat  may  hereafter  be  enacted,  and 
that  he  shall  be  In  good  standing  nnder  such, 
the  sum  of  two  thousand  dollars  will  be  paid 
by  the  Supreme  Lodge  Knights  of  Pythias 
of  the  World  to  Mrs.  Elisabeth  Bobbins,  wife, 
as  directed  by  said  brother  in  his  application. 
*  *  *  And  It  is  understood  and  agreed  that 
any  ylolatton  of  the  wlthln-mentloned  condi- 
tions or  the  requirements  of  the  laws  hi  force 
goTcmlng  this  rank  shall  render  this  cer- 
tificate and  all  claims  null  and  void,  and 
that  said  supreme  lodge  shall  not  be  liable 
for  the  above  sum,  or  any  part  thereof.  In 
witness  whereof  we  haTe  hereunto  subscrib- 
ed our  names  and  aflixed  the  seal  of  the  Su- 
preme liodge  Knights  of  Pythias  of  the 
World.  John  Van  Valkenberg,  Supreme 
ChanceDor.  Attest:  R.  E.  Cowan,  Supreme 
Keeper  of  Records  and  Seals."  Robbins  re> 
mained  a  member  of  the  endowment  rank 
untU  his  death.  In  1806.  Afterwards  his  wife, 
Ellzalietb  Robbins,  brought  this  action 
against  the  Supreme  Lodge  Knights  of  Pythi- 
as to  recoyer  the  $2,000  claimed  to  be  doe 
upon  the  cerdflcate  <»■  policy  of  insurance 
above  referred  to.  The  defendant  appeared, 
and  alleged  that  some  time  before  the  death 
of  Robbins  a  law  was  enacted  by  the  Su- 
preme Lodge  Knights  of  Pythias,  which  pro- 
vided, among  other  matters,  that:  "If  the 
death  of  any  memlier  of  the  endowment  rank 
shall  be  caused  or  superinduced  by  the  use 
of  intoxicating  liquors,  narcotics,  or  opiates, 
then  the  amount  to  be  paid  upon  such  mem- 
bo's  certificates  shall  be  a  sum  only  In  pro- 
portion to  the  whole  amount  as  the  matured 
life  expectancy  Is  to  the  entire  expectancy  at 
date  of  admission  to  the  endowment  rank," 
etc  And  further  alleged  that  the  death  of 
Hiram  Robbins  was  caused,  sui>erlnduced, 
and  brought  directly  about  by  the  use  of 
Intoxicating  liquors  and  the  use  of  chloral 
and  other  narcotics  and  opiates;  by  reason 
of  which  fact  defendant  alleged  the  amount 
doe  npon  the  policy  was  only  (1,020,  which 
Bom  It  had  tendered  to  plaintiff,  and  she  had 
refused  to  accept  the  same,  whereuiwn  It 
asked  judgment  On  the  trial  the  defendant 
offered  the  deposition  of  Henry  B.  Stolte  as 
evidence.  He  states  In  his  deposition  that  be 
-was  a  member  of  the  endowment  rank. 
Knights  of  Pythias,  and  that  he  was  secre- 
tary of  the  board  of  control  of  that  rank. 
After  explaining  that  the  endowment  rank 
-was  the  insurance  branch  of  the  order  of 
KnlgbtB  of  Pythias,  and  that  it  was  created 
by  the  supreme  lodge,  and  governed  by  a 
board  of  conirol  dected  by  the  supreme  lodge, 
nnder  laws  pasMd  by  the  supreme  lodge,  he 
was  asked  the  following  question:  "If  a 
member  of  the  endowment  rank.  Knights  of 
Pythias,  die  from  the  use  of  intoxicating  liq- 
uors, chloral,  or  other  narcotics  or  opiates, 
-what  is  the  law  of  the  Supreme  Lodge  of 
ICnights  of  Pythias,  endowment  rank.  In  ref- 
erence to  the  amount  to  be  paid  to  the  bene- 
.flciary  nnder  the  certificate  so  issued  to  such 


member?  Bet  out  the  law  in  full,  and  give 
the  page  of  the  constitution  and  laws  of  the 
order  where  it  is  found?  Ans.  In  case  of 
death  from  causes  stated,  the  law  of  the  en- 
dowment rank,  Knights  of  Pythias,  in  refer- 
ence to  the  amount  to  be  paid  to  the  benefi- 
ciary of  the  member  dying  from  such  caus- 
es Is  as  follows:  If  the  death  of  any  mem- 
ber of  the  endowment  rank  heretofore  admit- 
ted Into  the  first,  second,  third,  or  fourth 
classes,  or  hereafter  admitted,  shall  result 
from  suicide,  either  voluntary  or  Involuntary, 
whether  such  member  shall  be  sane  or  In- 
sane at  the  time,  or  If  such  death  shall  be 
caused  or  superinduced  by  the  use  of  Intoxi- 
cating liquors,  narcotics,  or  opiates,  or  in 
consequence  of  a  duel,  at  at  the  bands  of  jus- 
tice, or  in  violation  or  attempted  violation  of 
any  criminal  law,  then  the  amount  to  be 
paid  upon  such  member's  certificate  shall  be 
a  sum  only  in  proportion  to  the  whole  amount 
as  the  natural  life  expectancy  is  to  the  entire 
expectancy  at  date  of  admission  to  the  en- 
dowment rank;  the  expectation  of  life  based 
upon  the  American  E^xperlence  Table  of  Mor- 
tality in  force  at  the  time  of  such  death  to 
govern."  'This  low,"  he  said,  "is  section  1 
of  article  6  of  the  general  laws,  rules,  and 
regulations  of  the  endowment  rank,  and  will 
be  found  on  page  41  of  the  printed  pamphlet 
attached  to  my  deposition,  marked  'Exhibit 
A.*"  He  further  testified  that  the  law  was 
regularly  enacted  by  the  Supreme  Lodge 
Knights  of  Pythias  In  1896,  and  was  In  force 
on  2l8t  day  of  June,  1807,  and  prior  to  that 
time.  He  also  made  the  following  statement: 
"The  pamphlet  attached  to  my  deposition  is 
an  ofScial  publication  of  the  constitution  and 
general  laws  of  the  endowment  rank  in  force 
from  September,  1892,  to  the  present  time, 
with  amendments  as  set  forth  In  the  official 
promulgation  at  the  beginning  of  the  pamph- 
let." The  pamphlet  to  which  witness  refers 
ttas  attached  to  it  a  printed  certificate  that 
it  contains  a  true  copy  of  the  constitution, 
general  laws,  rules,  and  regulations  of  the 
endowment  rank.  The  certificate  closes  as 
follows:  "The  board  of  control  hereby  pro- 
mulgates the  amended  constitution  and  gen- 
eral laws,  rules,  and  regulations  as  aforesaid. 
J.  A.  Hensey,  President  W.  W.  Blackwdl, 
W.  H.  Loomls,  Board  of  ControL  Thomas  S. 
Sample,  Supreme  Chancellor,  Ogden  H.  Feth- 
ers,  Supreme  V.  Chancellor,  Ex  Officio  Mem- 
bers of  Board  of  Control.  Attest:  H.  B. 
Stolte,  Secretary  Board  of  Control."  The 
names  as  well  as  certificate  are  printed. 
The  defendant  also  Introduced  Fred  Rossner 
as  a  witness,  but  his  evidence  and  other 
facts  are  sufficiently  stated  in  the  opinion. 
The  court,  on  motion,  excluded  the  testimony 
of  both  these  witnesses  as  to  the  laws,  rules, 
and  records  of  the  defendant  company  set 
out  above.  The  defendant  therefore  moved 
for  a  continuance  on  the  ground  of  surprise, 
but  the  court  overruled  the  motion,  and,  nei- 
ther party  offering  further  evidence,  the 
court  directed  a  verdict  for  plaintiff  for  J2,- 
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000,  with  6  per  cent  Intereet  from  tbe  com- 
mencement of  tbe  action,  and  gave  Judgment 
accordingly.    Tbe  defendant  appealed. 

De  E.  Bradsbaw  and  T.  E.  Helm,  for  ap- 
pellant Dodge  &  Johnson  and  Carroll  & 
Pemberton,  for  appellee. 

RIDDICK,  J.  (after  stating  tbe  facts). 
This  is  an  action  on  an  insurance  policy  is- 
sued by  the  Supreme  Lodge  Knights  of  Pyth- 
ias, a  fraternal  association.  Tbe  policy  con- 
tained tiK  condition  that  tbe  assured  should 
comply  with  all  tbe  laws  goveming  the  en- 
dowment rank  of  Knights  of  Pythias  now 
in  force  or  that  may  hereafter  be  enacted. 
The  defendant  set  up  as  a  defense,  and  un- 
dertook to  show,  that  subsequent  to  the  issu- 
ance of  this  policy  the  Supreme  Lodge 
Knights  of  Pytbias  passed  a  law  providing 
that  if  the  death  of  any  member  of-  the  en- 
dowment rank  shall  be  caused  or  superin- 
duced by  tbe  use  of  intoxicating  liquors,  nar- 
cotics, or  opiates,  etc.,  then  only  a  certain 
proportional  amount  of  the  policy  should  be 
paid;  and,  further,  that  tbe  death  of  Rob- 
bins  was  caused  by  the  use  of  intoxicating 
liquors  and  narcotics.  To  prove  this  law  tbe 
defendant  Introduced  two  witnesses,— Stolte 
and  Roesner.  Of  Ressner's  evidence  it  is 
sufficient  to  say  that  the  defendant  under- 
took to  identify  and  prove  by  him  a  certain 
pamphlet  or  book  offered  in  evidence  as  the 
printed  copy  of  the  records  of  the  proceed- 
ings of  the  Supreme  Lodge  Knights  of 
Pythias  for  the  years  1896  and  1898.  Ross- 
ner  stated  on  cross-examination  that  he  had 
not  compared  tbe  copies  offered  with  the 
original  records,  and  did  not  know  of  his 
own  knowledge  whether  such  laws  had  been 
passed,  or  whether  the  pamphlet  offered  was 
a  correct  copy  of  same  or  not  He  said, 
though,  that  it  was  "an  official  publication 
of  the  Supreme  Lodge  Knights  of  Pythias, 
and  had  attached  to  it  the  printed  signature 
of  the  supreme  keeper  of  records  and  seals. 
Tbe  court  on  motion  of  the  plaintiff,  there- 
upon objected  to  tbe  introduction  of  tbe 
printed  copy,  and  the  court  sustained  the  ol> 
Jection,  and  excluded  the  evidence.  We- are 
asked  to  review  this  ruling  of  the  circuit 
court,  but  a  fatal  obstacle  in  the  way  is  the 
failure  of  the  defendant  to  set  out  the  rejected 
pamphlet  In  the  bill  of  exceptions.  It  Is  a 
well-established  rule  that  "when  the  excep- 
tion alleges  error  on  tbe  part  of  tbe  trial 
court  in  the  rejection  of  evidence,  such  ex- 
cluded evidence  must  be  incorporated  in  the 
bill  of  exceptions."  3  BSnc.  PI.  &  Prac.  427, 
and  cases  cited.  Now,  in  this  instance  the  re- 
jected evidence  was  not  set  out  in  the  bill  of 
exceptions.  Instead  of  that  we  have  in  the  bill 
of  exceptions  questions  and  answers  of  the 
witness  Roesner  as  to  what  he  found  in  the 
printed  document  offered  as  eTidence.  But 
the  copy,  and  not  the  testimony  of  the  wit- 
ness, is  evidence  of  its  contents;  and  as  the 
document  is  not  attached  to  or  set  out  in  tbe 


bill  of  exceptions,  we  are  not  able  to  get  a 
clear  idea  as  to  what  this  document  was  or 
purported  to  be,  and  are  not  al>le  to  say  that 
the  court  erred  in  excluding  it  But  even  if 
the  pamphlet  tiad  been  included  in  tbe  bill 
of  exceptions,  we  would  probably  still  bare 
to  bold  that  it  was  not  shown  to  be  a  true 
copy  by  one  having  knowledge  of  the  fact 
The  contention  of  appellant  on  that  point 
must  therefore,  be  overruled. 

Tbe  defendant  also  endeavored  to  estab- 
lish tbe  law  in  question  by  the  deposition  of 
Henry  B.  Stolte.  This  witness  stated  tliat 
he  was  secretary  of  tbe  board  of  control  of 
the  endowment  rank  of  Knights  of  Pythias. 
"I  have,"  he  said,  "general  charge  of  the 
business  of  the  office,  under  the  direction  of 
the  president  of  the  board.  I  attend  all 
meetings  of  the  Supreme  Lodge  Knights  of 
Pythias  and  of  the  board  of  control  of  the 
endowment  nnlL.  I  keep  the  minutes  of  the 
meetings  of  tbe  board,  and  have  the  charge 
and  custody  of  the  books,  papers,  and  rec- 
ords of  the  board  of  control  and  of  the  en- 
dowment rank."  He  vras  then  asked  to  state 
"what  is  tbe  law  of  the  Supreme  Lodge  of 
Knights  of  Pytbias  endowment  rank"  if  "a 
member  of  the  endowment  rank  die  from 
the  use  of  intoxicating  liquors,  cliloral,  or 
other  narcotics,"  and  proceeded  to  answer 
by  stating  in  substance  that  In  that  event 
only  a  proportional  part  of  tbe  policy  could 
be  recovered.  It  appears  from  the  evidence, 
we  think,  that  these  laws  of  tbe  order  were 
matters  of  record  on  the  books  of  tbe  order. 
It  follows  that  they  could  not  be  proved  by 
parol.  As  it  would  have  been  inconvenient 
to  produce  the  original  books,  they  should 
have  been  proved  by  an  examined  or  anthoi- 
ticated  c(^y.  It  was  therefore  not  premier  to 
hav«  witness  state  his  opinion  of  what  the 
law  was.  He  should  have  produced  a  copy 
of  the  law  or  record.  It  is  true  that  be  says 
that  the  law  of  which  be  testifies  is  section 
1  of  article  6  of  the  general  laws,  and  tbut 
it  will  be  found  on  page  41  of  the  printed 
pamphlet  attached  to  bis  deposition.  Bat  he 
does  not  show  that  this  pamphlet  is  a  true 
copy  of  the  record  which  defendant  was  en- 
deavoring to  establish,  or  that  he  had  ever 
seen  the  original  record.  He  said  also  that 
this  pamphlet  was  an  official  publication  of 
tbe  constitution  and  laws  of  tbe  endowment 
rank.  But  this  Is  only  tbe  statement  of  an 
opinion.  He  does  not  state  by  whom  it  was 
published,— whether  by  the  supreme  lodge  or 
by  some  subordinate  lodge.  In  fact  this 
pamphlet  puriwrts  to  have  been  published, 
not  by  the  Supreme  Lodge  Knights  of  Pyth- 
ias, but  by  the  board  of  control  of  the  en- 
dowmrat  rank,  which  is  a  8ul>ordinate 
branch  of  the  order.  The  name  of  the  su- 
preme keeper  of  records  is  not  attached  to 
it  and  there  is  nothing  to  show  that  the 
parties  whose  names  are  printed  briow  the 
printed  certificate  attached  to  the  pamphlet 
liad  charge  of  or  had  examined  the  original 
records,  or  that  they  bad  authority  t»  make 
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this  publication.    The  mere  statement  that 
it  Is  official  is,  as  before  stated,  only  an  opin- 
ion of  the  vrltness,  and  is  not,  we  think, 
competent  evidence  to  show  that  it  Is  a  cor- 
rect copy  of  the  law.    This  pamphlet  is  not 
such  a  publication  as  proved  itself.     Its  cor^ 
rcctness   must  be  established  by   evidence^ 
and,  instead  of  so  much  circumlocution,  the 
witness  should  have  stated  that  he  had  com- 
pared It  with  the  record  of  these  laws,  and 
that  it  was  a  true  copy  of  the  same.    If  he 
had  stated  that  he  was  the  keeper  of  these 
records,   and  knew  their  contents,   this,   in 
connectl<Ki  with  his  other  testimMiy,  might 
have  been  sufficient;    or,  if  be  stated  that 
this  pamphlet  had  been  published  by  th'e  au- 
thority and  under  the  sanction  of  the  so* 
preme  lodge  of  the  wder  for  the  guidance 
of  the  subordinate  branches  of  the  mrder  and 
the  members  thereof,  even  this  might  have 
t>een  sufficient  to  raise  a  prima  facie  pre- 
sumption  that  it  was   a   correct  copy,   as 
against  a  member  of  the  order  or  a  benefl- 
ciary  of  its  policy.    But  he  does  not  do  this. 
On  the  contrary,  he  endeavors  to  show  the 
terms  of  the  law,  and  that  it  bad  been  legal- 
ly enacted,  by  parol,  and  then  refers  to  a 
printed  pamphlet,  which  be  says  is  an  offi- 
cial publication  of  the  constitutlan  and  gen- 
eral laws  of  the  endowment  rank.    All  these 
qiKstitMis  and  answers  were  objected  to  by 
the  plaintiff,  and  the  court  sustained  the  ob- 
jections,   and   excluded   the   evidence.    The 
pamphlet  comes  very  near  making  the  nec- 
essary proof,   but   it  does  not  quite  do   so. 
It  seems  to  be  a  case  where  the  litigant  has 
proved  all  around  a  necessary  fact,  but  has 
not  proved  the  fact  itself.    Not  wishing  to 
be  needlessly  technical,  we  have  felt  some 
donbt  about  this  question,  but  a  majority  of 
OB  are  of  the  opinion  that  the  ruling  of  the 
circuit  court  was  correct,  and  should  be  sus- 
tained.   After  this  evidence  was  excluded, 
tlie    defendant    moved    for    a    continuance, 
which   the   cotirt  refused.    The    matter   of 
granting  a  continuance  under  such  circum- 
stances being  largely  a  matter  of  discretion, 
-we  are  not  able  to  say  from  the  facts  pre- 
sented that  the  court  erred.    On  the  whole 
case  the  Judgment  of  the  chrcult  court  must 
be  affirmed. 

BUNN,  O.  J.,  and  BATTLE,  J.,  think  the 
evidence  of  Stolte  was  sufficient  to  go  to  the 
Jury,  and  that  it  should  not  have  been  ex- 
cluded, and  they  therefore  dissent 


HOT  SPRINGS  ELBCTHIO  LIGHT  CO.  v. 

CITT  OF  HOT  SPRINGS. 
rSupreme  Court  of  Arkansas.    March  22,  1902.) 

M  tTNICIPAL  CORPORATIONS-GRANT  OP  RIGHT 
IN  STREETS— ERECTION  OP  ELECTRIC  LIGHT 
POIjES— RIGHT  TO  AFTERWARDS  REQUIRE 
REASONABLE  RENTAU 

Where  a  city  granted  to  an  electric  light 
company  the  privilege  of  erecting  and  main- 
-taiuing  poles  along  its  streets  for  a  certain  pe- 
riod   of    years,    and    the    company,    pursuant 


thereto,  occupied  the  streets,  expended  large 
sums  of  money  in  making  improvements,  and 
later  contracted  with  the  council  to  light  the 
streets  themselves,  the  city  could  not  after- 
wards require  the  company  to  pay  compensa- 
tion for  the  use  of  the  ground  occupied  by  the 
poles;  the  grant  having  become,  m  effect,  s 
contract,  which  could  not  be  changed  or  abro- 
gated without  the  company's  consent. 

Appeal  from  circuit  court.  Garland  county: 
Alexander  M.  Duffle,  Judge. 

Action  by  the  city  of  Hot  Springs  against 
the  Hot  {Springs  Electric  Light  Company  to 
recover  for  the  use  and  occupation  of  certain 
streets  by  defendant's  poles.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

On  the  13th  day  of  August  1887,  the  city 
council  of  Hot  brings  passed  an  ordinance 
granting;  to  the  Hot  Springs  Electric  Light 
Company  the  right  to  erect  poles  in  the 
streets  of  said  city,  the  first  section  of  which 
ordinance  is  as  follows:  "That  the  Hot 
Springs  Electric  Light  Company  shall  be, 
and  is  hereby,  authorized  and  empowered  to 
erect  and  raise  poles  and  posts  and  run 
wires  upon,  over,  and  across  all  the  streets, 
avenues,  alleys,  and  public  places,  and  to 
maintain  an  electric  light  in  the  city  of 
Hot  Springs  for  the  period  of  twenty  years 
after  the  10th  day  of  August,  1887."  Under 
this  ordinance  the  Hot  Springs  Electric  Light 
Company  built  an  electric  light  plant  for  the 
purpose  of  lighting  the  city,  placed  poles  In 
the  streets,  and  strung  wires  over  the  poles, 
at  an  expense,  altogether,  of  many  thousand 
dollars.  Afterwards,  In  January,  1894,  the 
city  of  Hot  Springs  entered  into  a  contract 
with  the  electric  light  company  by  which  the 
company  agreed  to  light  the  streets  of  the 
city  by  furnishing  and  keeping  burning  dur- 
ing every  night  a  certain  number  of  arc 
lights,  of  not  less  than  1,600  candle  power; 
the  lights  to  be  located  at  points  designated 
by  the  city  council;  the  company  agreeing  to 
forfeit  and  pay  to  the  city  $5  per  day  "for 
each  light  it  failed  to  furnish  for  each  day 
after  sixty  days  from  the  date  of  the  con- 
tract" This  contract  was  to  be  in  force 
toe  the  term  of  10  years  from  the  1st  day  of 
January,  1804.  Under  the  ordinance  and  con- 
tract above  mentioned,  the  electric  light 
company  had,  by  means  of  the  plant  poles, 
and  wires  which  it  erected  in  pursuance  of 
the  ordinance,  furnished  light  to  the  city 
and  its  inhabitants.  Afterwards,  in  1896, 
and  while  the  electric  light  plant  was  in 
full  operation,  the  city  council  passed  an- 
other ordinance,  requiring  every  person,  firm, 
or  corporation  that  "now  lias  or  may  here- 
after erect  poles  upon  any  of  the  streets  or 
alleys  of  the  city  of  Hot  Springs  for  tele- 
graph, telephone,  electric  Uc^t  street  car,  or 
other  purposes  to  pay  to  the  city  annually 
therefor  the  sum  of  fifty  cents  for  each  and 
every  pole  so  erected  and  malntahied."  The 
city  afterwards  brought  this  action  to  re- 
cover of  the  electric  light  company  the  sum 
of  $171.25  alleged  to  be  due  for  poles  by  vir- 
tue of  the  ordinance  last  mentioned.    The 
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company  filed  an  answer  denying  its  liabil- 
ity on  the  ground  that  Its  poles  bad  been 
erected  several  years  before  the  passage  of 
the  ordinance  requiring  the  payment  of  50 
cents  per  pole,  under  a  prior  ordinance  of 
the  city,  vrhlch  It  alleged  the  city  could  not 
change  without  the  consent  of  the  defendant 
On  the  trial  in  the  circuit  court  the  court 
made  the  following  declaration  of  law:  "The 
court  holds  that  the  charge  of  fifty  cents 
per  year  Is  in  the  nature  of  a  rental  charge 
for  the  use  of  the  ground  occupied  by  such 
poles,  that  there  is  nothing  In  the  contract 
or  ordinance  exempting  the  defendant  from 
a  reasonable  rental  charge  and  that  said 
charge  is  prima  facie  reasonable."  And  the 
court  thereupon  gave  Judgment  in  favor  of 
the  city,  and  the  company  appealed. 

O.  O.  Latta  and  Rose,  Hemingway  &  Rose, 
for  appellant    A.  Curl,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
This  is  an  action  by  the  city  of  Hot  Springs 
against  the  Hot  Springs  Electric  Light  Com- 
pany to  recover  a  sum  of  money  which  the 
city  claims  of  It  for  the  use  and  occupation 
of  certain  portions  of  the  public  streets, 
upon  which  the  company  has  erected  its  poles 
for  electric  light  purposes.  An  ordinance  of 
the  city  requires  that  each  person,  company, 
or  corporation  erecting  and  maintaining  any 
pole  in  the  streets  of  the  city  for  electric 
light  telephone,  or  certain  other  purposes 
shall  pay  to  the  city  50  cents  per  annum  for 
each  pole  so  erected  and  maintained.  We 
can  agree  with  counsel  for  the  city  that  it 
had  the  right  to  pass  an  ordinance  of  this 
kind,  requiring  persons  and  corporations 
erecting  poles  in  the  streets  for  purposes 
mentioned  In  the  ordinance  to  pay  for  that 
privilege,  but  It  does  not  follow  that  the  city 
can  In  that  way  affect  rights  already  vested 
under  valid  contracts.  Now,  the  ordinance 
imposing  the  charge  of  50  cents  a  pole  was 
passed  in  1896;  but  the  poles  of  the  defend- 
ant company  were  all  erected  prior  to  that 
date,  under  an  ordinance  of  18S7,  giving  the 
company  the  right  to  maintain  an  electric 
light  plant  and  erect  poles  along  the  streets 
and  avenues,  and  to  string  wires  thereon,  for 
the  purpose  of  lighting  the  city,  for  and  dur- 
ing a  period  of  20  years.  This  grant  by  the 
city  council,  having  been  accepted  and  acted 
upon  by  the  electric  light  company,  became, 
in  effect  a  contract  between  the  city  and  the 
company,  which  cannot  be  abrogated  without 
the  consent  of  the  company.  Under  this 
grant  of  the  right  to  use  the  streets  of  the 
city  for  the  erection  of  its  poles,  the  company 
not  only  invested  large  sums  of  money  in  the 
erection  of  plant  poles,  and  wires,  but  re- 
lying on  that  ordinance,  It  had,  for  an  agreed 
consideration,  contracted  with  the  city  coun- 
cil to  light  the  streets  of  the  city  for  a  period 
of  10  years,  by  furnishing  lights  at  points  in 
the  city  designated  by  the  city  council,  and 
has  agreed  that  upon  a  failure  to  furnish 


such  lights  It  will  forfeit  and  pay  to  tbe  dty 
$5  per  day  for  each  light  it  fails  to  furnish. 
All  this  was  done  before  the  passage  of  the 
ordinance  Imposing  on  tbe  company  a  charge 
of  50  cents  per  year  for  each  pole  placed  in 
the  street  Now,  a  grant  which  has  been 
accepted  and  acted  upon  by  the  grantee  is 
a  contract,  within  the  meaning  of  the  con- 
stitution of  the  United  States,  which  forbids 
laws  impah-ing  the  obligation  of  contracts. 
When,  therefore,  rights  and  franchises  law- 
fully granted  to  either  a  person  or  corpora- 
tion have  been  duly  accepted,  and  valuable 
improvements  have  been  made  on  the  fui..^ 
of  such  grant  It  becomes,  in  effect  a  con- 
tract which  cannot  be  impaired  either  by  a 
law  of  the  state  or  by  an  ordinance  of  a 
municipality.  /  The  rights  and  franchises 
granted  can  then  neither  be  revoked,  nor  can 
they  be  diminished  in  value  by  the  imposi- 
tion of  additional  burdens  upon  their  use  and 
enjoyment  Fletcher  v.  Peck,  6  Crancb.  87. 
3  L.  Ed.  162;  Dartmouth  College  y.  Wood- 
ward, 4  Wheat  518,  4  L.  Ed.  629;  New  Or- 
leans Gaslight  Co.  V.  Louisiana  Light  & 
Heat  Producing  &  Mfg.  Co.,  115  U.  S.  650 
6  Sup.  Ct  252,  29  L.  Ed.  516;  Waterworks 
Co.  V.  Rivers,  115  U.  8.  674,  6  Sup.  Ct  273. 
29  L.  Ed.  525;  Sious  City  St.  R.  Co.  ▼.  City 
of  Sioux  City,  138  U.  S.  98,  11  Sup.  Ct 
226,  34  L.  Ed.  898;  City  of  St  Louis  ▼.  West- 
em  Union  Tel.  Co.,  148  U.  S.  92,  13  Sup. 
C!t.'  485,  37  L.  Ed.  380:  City  of  Burlington 
▼.  Burlington  St.  Ry.  (3o.,  49  Iowa,  144,  31 
Am.  Rep.  145;  2  Beach,  Mod.  Cont  S  1205; 
3  Pars.  Cont  (8th  Ed.)  p.  479;  15  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  1049.y 

Counsel  for  tbe  city  do  not  of  course,  de- 
ny the  rule  above  stated,  but  they  contend 
that  the  grant  of  the  right  to  use  the  streets 
must  be  undo'stood  as  being  subject  to  the 
right  of  the  city  to  require  a  reasonable 
compensation  therefor.  This  grant  to  appe- 
lant of  the  right  to  place  its  poles  in  ttae 
streets,  counsel  say,  only  placed  the  com- 
pany In  the  position  It  would  have  occupied 
had  It  proceeded  under  some  valid  statute 
to  condemn  the  property  for  such  purposes. 
This  Illustration  is  pertinent  but  it  does  not 
seem  to  support  the  position  of  counsel.  If 
the  company  had  proceeded  under  a  statute 
to  condemn  the  property.  It  would  have  been 
compelled  to  make  compensation  before  tak- 
ing the  property.  But  this  grant  on  the  part 
of  the  city  put  the  company  in  the  position 
It  would  havJB  occupied  had  It  condemned 
the  property  under  a  valid  law,  and  paid 
the  compensation  required.  After  having 
paid  for  the  property  in  a  proceeding  to 
condemn  under  the  power  of  eminent  do- 
main, supposing  that  it  was  authorized  to 
proceed  In  that  way,  it  could  not  have  been 
subjected  to  another  demand  of  the  city  for 
the  use  and  occupation  of  the  property  for 
which  it  had  already  paid.  If  a  railroad  lo- 
cates its  right  of  way  through  a.  farm,  the 
owner  may  demand  compensation  therefor, 
or.  If  he  chooses  to  do  so,  he  may  grant  the 
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rlgbt  of  way  to  the  company  free  of  charge. 
But  after  he  has  made  the  grant,  and  the 
company  has  built  the  road,  he  cannot 
change  the  terms  of  bis  contract  by  requir- 
ing the  company  to  pay  hlmr  for  the  use  and 
occupation  of  tJie  land,  the  right  of  way 
over  which  he  has  already  granted.  But 
cities  are  as  much  bound  by  their  lawful 
contracts  as  private  persons,  and  It  fel- 
lows from  the  same  reasons  that  the  city 
having  granted  to  this  company  the  privi- 
lege of  erecting  and  maintaining  its  poles 
along  the  city  streets  for  a  period  of  20 
years,  and  the  grant  having  been  accepted 
by  the  company,  and  the  company  having 
expended  large  sums  of  money  and  made 
valuable  improvements  on  the  faith  of  such 
grant,  the  city  council  cannot  now  imirase 
additional  burdens,  and,  In  effect,  change 
the  contract,  without  the  consent  of  the 
company.  The  terms  upon  which  this  grant 
was  made  having  been  fully  complied  with 
by  the  company,  the  city  Is  estopped  by  its 
own  grant  from  demanding  additional  com- 
pensation for  that  which  It  has  already 
granted.  It  follows  that,  in  our  opinion, 
the  circuit  court  erred  In  holding  that  the 
city  bad  the  right  to  demand  "a  reason- 
able rental  charge  for  the  use  of  the  ground 
occupied  by  such  poles." 

We  know,  of  course,  that  In  this  state, 
under  power  reserved  In  the  constitution, 
the  legislature  may,  within  certain  limits, 
alter,  revoke,  or  amend  the  charter  of  cor- 
pOTatlons;  but  no  question  of  that  kind 
arises  here.  We  also  know  that  a  city  can- 
not contract  away  its  police  power,  and  that 
the  city  has  the  right  to  inspect  the  poles 
and  wires  of  this  company,  to  see  that  they 
are  kept  In  safe  condition;  and  It  Is  pos- 
sible that  the  city  may,  notwithstanding 
this  contract  have  the  right  to  Impose  the 
cost  of  such  Inspection  upon  the  company. 
But  we  do  not  decide  that  question,  for 
the  agreed  statement  of  facts  upon  which 
the  case  was  tried  stated  that  the  city  had 
never  had  an  Inspector,  or  made  any  offi- 
cial Inspection  of  electric  light  poles.  Coun- 
sel for  the  city  also  say  In  their  brief  that 
"this  is  clearly  an  action  for  rent,"  and  the 
circuit  court  found  that  the  60  cents  per 
pole  imposed  by  the  ordinance  was  "In  the 
nature  of  a  i&xtal  charge  for  the  use  of 
the  ground  occupied  by  the  poles."  So. 
Ipoklng  at  the  case  as  presented  by  the  coun- 
sel for  the  city,  it  Is  clear  that  there  Is  no 
question  of  the  police  powers  of  the  city 
involved.  So  far  as  the  evidence  shows,  It 
is  an  attempt  to  charge  the  company  for  tbe 
privilege  of  using  the  streets,  which  had 
been  previously  granted  to  11;  and  Is,  In 
eflTect,  an  efTwt  on  the  part  of  tbe  city  to 
change  the  terms  of  Its  contract  with  the 
company,  and  to  Impose  additional  burdens 
on  the  company  without  its  consent  We 
are  of  the  opinion  that  tlils  cannot  be  done, 
and  our  conclusion  Is  that  the  city  made  out 
no  case  against  the  defendant 


The  Judgment  of  the  circuit  court  is  tbete- 
fore  reversed,  and  the  cause  remanded  for 
a  new  trlat 


SAN  ANTONIO  &  A  P.  RT.  OO.  v.  GRAY. 

(Supreme  Court  of  Texas.     April  14,  1902.) 

RAILROADS— NEOUQENCBl-FERSONAI,  IKJURT 
— TRESPASSBB-CONTRIBOTORY  NEGLIOBNCB 
— EVIDBNCE— RES   QEST.S-INaTRTICTIONS. 

1.  Where  plaintiff  was  Injured  while  rnuning 
on  a  railroad  track  to  rescue  his  child,  who  was 
in  daueer  of  being  run  down  by  an  approach- 
ing train,  the  fact  that  he  was  wrongfully  ou 
tbe  track  when  he  discovered  his  chfld's  peril 
does  cot  make  him  a  trespasser  In  his  subse- 
quent efforts  to  save  bis  child. 

2.  Where  plaintiff  discovered  his  child  on  a 
railroad  track  a  short  distance  in  front  of  au 
approaching  train,  tbe  fact  that  he  ran  back 
aloug  the  track  towards  the  train  in  an  effort 
to  save  his  child  does  not  render  him  liable  to 
a  charge  of  contributory  negligence. 

3.  In  an  action  against  a  railroad  company 
for  Injury  claimed  to  have  resulted  from  the 
negligent  operation  of  a  train,  testimony  as  to 
statements  relating  to  the  accident  made  by 
the  fireman  or  engineer  within  six  minutes 
thereafter,  is  admissible. 

4.  Where  plaintiff  was  injured  by  falling  ou 
a  railroad  trestle  while  running  to  save  his 
son,  two  years  old,  from  being  run  over  by  an 
approaching  train,  while  the  boy  was  walkiug 
on  the  track,  not  at  a  crossing,  and  plaintiff 
saw  the  danger  before  the  train  reached  a 
crossing,  it  was  error  to  charge  the  jury  that 
failure  to  perform  the  statutory  duty  to  blow 
the  whistie  and  ring  the  bell  at  the  crossing 
rendered  the  defendant  liable  for  such  injuries. 

Error  to  court  of  civil  appeals.  Fourth 
supreme  Judicial  district 

Action  by  John  Gray  against  tbe  San  An- 
tonio &  Aransas  Pass  Railway  Company. 
From  a  Judgment  of  tbe  court  of  civil  ap- 
peals (66  S.  W.  229)  modifying  the  Judgment 
of  the  trial  court  In  favor  of  plaintiff,  de- 
fendant brings  error.     Reversed. 

Houston  Bros,  and  R.  J.  Boyle,  fen*  plain- 
tiff In  error.  Geo.  Powell,  L«e  Wallace,  and 
W.  W.  Biuiiett  for  defendant  In  error. 

BROWN,  J.  John  Gray  filed  suit  in  the 
district  court  of  Kerr  county  against  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany to  recov»  damages  for  Injuries  al- 
leged to  have  been  caused  by  the  negli- 
gence of  the  railway  company  under  the 
following  circumstances:  Gray  lived  in 
KerrvUIe,  Kerr  county,  near  the  track  of 
the  defeudanf s  railroad,  and  was  on  bis 
way  to  the  depot  walking  along  tbe  rail- 
road track,  when  be  heard  the  train  whistle, 
and,  looking  back,  saw  some  horses  on  the 
track.  He  then  proceeded  on  bis  way  for 
a  short  distance,  when,  turning  and  looking 
again,  he  saw  two  children  of  Dr.  Wright 
on  the  railroad  tnA.  Gray  "kept  holler- 
ing" at  the  children  to  get  off  the  track, 
which  they  did,  when  the  plalntlfTs  little 
boy,  about  two  years  old,  got  upon  the  track 
and  started  down  towards  his  father,  who 
called  to  the  child  to  get  off,  but  he  did 
not,  and  tbe  father  then  started  in  a  run 
down  tbe  track,  meeting  tbe  child,  and  in 
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the  direction  of  the  train,  In  order  to  res- 
cue the  child.  About  40  yards  from  where 
the  plaintiff  started  was  a  tr^tle  or  bridge, 
and  the  child  was  about  53  yards  beyond 
the  bridge  from  where  Gray  started  to  run. 
When  Gray  reached  the  bridge,  he  saw  the 
child  running  along  the  track  towards  him 
about  30  yards  distant.  The  train  was 
about  100  yards  from  the  child,  and  run- 
ning In  the  direction  where  the  child  was  at 
a  speed  of  about  2S  miles  per  hour,  neither 
soimdtng  the  whistle  nor  ringing  the  bell. 
Gray  started  across  the  bridge  to  the  child, 
but  fell  upon  the  track  and  was  hurt.  He 
did  not  see  the  child  get  off  the  track,  and 
thought  that  it  was  killed.  Gray  was  Injured 
by  the  fall  on  the  bridge  and  was  unable  to 
rise,  but  managed  to  throw  himself  off  the 
bridge  upon  the  ground,  at  which  time  the 
train  was  near  the  child.  As  Gray  was  ly- 
ing near  the  track  where  he  fell  from  the 
bridge,  one  man  on  the  engine  was  looking 
right  at  him,  and  the  other  was  leaning 
out  of  the  window  with  his  "breast  out," 
looking  as  if  to  see  whether  the  child  had 
been  knocked  off.  The  train  did  not  slow 
up,  ring  a  bell,  nor  blow  a  whistle,  except 
at  the  time  Gray  first  heard  the  whistle. 
These  facts  occurred  within  the  corporate 
limits  of  Kerrrllle.  Plaintiff  introduced  In 
evidence  an  ordinance  of  the  city  of  Kerr- 
ville,  duly  enacted,  which  prohibited  rail- 
road locomotires,  when  running  In  the  lim- 
its of  that  city,  to  run  at  a  greater  speed 
than  10  miles  i>er  hour,  and  required  that 
upon  all  moving  locomotives  the  bell  should 
be  kept  ringing  until  It  st<vped.  Plaintiff's 
petition  alleged  substantially  the  facts  above 
stated,  and,  upon  a  trial,  verdict  was  ren- 
dered and  judgment  entered  in  favor  of 
Gray  against  the  railroad  company,  from 
which  an  appeal  was  taken,  and  the  judg- 
ment affirmed  by  the  court  of  civil  appeals 
of  the  Fourth  district 

The  fact  that  Gray  was  wrongfully  upon 
the  track  of  the  defendant  at  the  time  that 
he  discovered  the  peril  of  his  child  does  not 
make  him  a  trespasser  in  his  subsequent  ef- 
forts to  rescue  the  child  from  danger.  If  he 
had  been  off  the  track,  he  would  have  been 
authorized  by  law  to  go  upon  it  In  order  to 
make  the  rescue,  and,  being  upon  the  track. 
It  was  equally  permissible  for  him  to  run 
along  it  as  the  best  and  quickest  method  by 
which  to  accomplish  his  purpose.  One  who 
endangers  his  own  life  in  order  to  save  the 
life  of  another  person  la  not  chargeable 
with  being  a  trespasser  upon  the  railroad 
track,  nor  does  his  entering  upon  the  track 
In  the  presence  ot  danger  for  such  purpose 
lay  him  liable  to  the  charge  of  contributory 
negligence.  Bckert  v.  Railroad  Co.,  43  N. 
Y.  502.  8  Am.  Rep.  721;  Spooner  r.  Rail* 
road  Co.,  115  N.  Y.  22,  21  N.  B.  696;  Becker 
V.  Railway  Co.  (Ky.)  61  S.  W.  997,  53  L.  R. 
A.  267;  1  Shear.  &  R.  Neg.  (5th   Ed.)  f  85. 

The  testimony  of  Tom  Tarver  was  prop- 
erly admitted  as  a  part  of  the  res  gestte. 


He  testified  that  he  was  at  the  depot  and 
heard  the  fireman  or  engineer  say  they 
"came  near  running  over  a  man  down 
there."  This  occurred  within  six  minutes 
after  the  train  passed  Gray.  The  declara- 
tion was  made  within  a  few  minutes  after 
the  occurrence  of  the  fact,  and  under  cir- 
cumstances which  show  liiat  it  was  not 
prompted  by  any  Intention  to  misrepresent 
the  truth  of  the  occurrence.  Railway  Co.  ▼. 
Anderson,  82  Tex.  518,  17  S.  W.  1038.  27 
Am.  St.  Rep.  902. 

The  trial  court  charged  the  Jury  as  fol- 
lows: "fou  are  Instructed  that  it  is  the 
duty  of  a  railway  company  and  employes 
in  charge  of  one  of  its  trains  moving  along 
its  track,  on  approaching  a  pobllc  crossing, 
to  blow  the  whistle  or  ring  the  bdl  on  the 
engine  pulling  such  train,  and  to  keep  such 
bell  ringing  until  such  train  shall  have 
passed  over  such  crossing;  and  It  Is  fur- 
ther the  duty  of  such  railroad  company  and 
employes  In  charge  of  such  train,  while 
moving  within  the  corporation  limits  of 
the  city  of  Kerrvllle,  Texas,  to  regulate  the 
speed  of  such  trains,  that  such  speed  shall 
not  exceed  the  rate  of  ten  mUes  per  hour, 
and  a  failure  of  such  railway  company  or 
Its  employ^  to  comply  with  the  above  re- 
quirements, or  wltb  either  of  them,  would 
constitute  negligence  upon  the  part  of  such 
railway  company.  And  If  you  believe  that 
the  plaintiff  started  in  a  run  back  to  reach 
the  child  before  the  train  could  reach  it. 
and,  without  negligence  on  his  part,  lost 
his  footing  and  fell  on  the  trestle,  and  that 
he  had  no  time  in  which  to  arise  and  get 
off  of  said  trestle  In  time  to  prevent  said 
train  from  running  ovm*  him,  and  that,  to 
save  himself,  be  threw  himself  off  of  said 
trestle,  as  claimed  by  him  in  his  petition; 
and  you  further  believe  from  the  evidence 
that  the  plaintiff  has  received  injuries,  if 
any  were  received,  without  n^ligence  on 
his  part,  and  that  the  approximate  cause  of 
such  Injuries,  If  any  he  has  received,  was 
the  failure  of  the  defendant  to  ring  the 
bell  and  blow  the  whistle.  If  th»«  was  such 
a  failure,  and  the  excessive  speed  of  the 
train,  if  it  was  excessive,  as  explained  to 
you  In  the  first  part  of  this  paragraph, — then 
and  In  such  case  you  will  find  for  plaintiff.'* 
The  testimony  of  Gray  shows  that  he  saw 
the  train  and  heard  it  whistle  long  before 
it  reached  the  crossing  of  the  street,  and 
that  the  failure  to  blow  the  whistle  or  rln;i: 
the  bell  at  the  crossing  of  the  street  could 
have  had  no  possible  effect  either  in  caus- 
ing him  to  go  upon  the  track  or  to  remain 
upon  it.  The  child  was  not  crossing  the 
railroad  at  a  public  crossing  nor  at  a  place 
shown  to  be  used  as  such.  Besides,  the  age 
of  the  child  and  other  facts  show  that  It 
was  following  Its  father,  and  r^>el  any  idea 
that  might  exist  that  the  child  rdled  in  any 
manner  upon  the  blowing  of  the  whistle  at 
the  crossing  as  a  warning  for  It  to  leave 
the  track.    The  facts  of  this  case  clearly 
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show  that  the  failure  to  blow  the  whistle 
and  ring  the  bell  at  the  croasing  had  no  in- 
fluence in  producing  the  Injury  to  the  plain- 
tiff, and  it  was  error  in  the  court  to  charge 
the  jury  that  a  failure  to  perform  that 
statutory  duty  rendered  the  defendant  lia- 
ble for  the  inJuiieB  which  the  plaintiff  re- 
celyed.  Vot  this  error,  the  Judgments  of 
the  district  court  and  the  court  of  cItU  ap- 
peals are  reversed,  and  the  cause  is  re- 
manded. 


GULF,  C.  &  8.  F.  RI.  CO.  t.  MANGHAM. 
(Supreme  Court  of  Texas.     April  14,  1902.) 

INJUBT  TO.BMPIiOTi-PLBADINQ-SPECIAL 
CHABOa-LlPE    TABLES— EVIDENCE. 

1.  Where,  in  an  action  for  personal  injury 
to  an  employe,  defendant  pleaded  contributory 
negligence,  in  general  terms,  and  introduced 
evidence  under  such  plea,  and  the  court  char- 
ged in  general  terms  as  to  contributory  negli- 
gence, defendant  was  entitled  to  a  special 
charge  on  such  negligence,  in  which  the  facts 
were  grouped,  and  the  law  applied  thereto. 

2.  Where,  m  an  action  for  personal  injury, 
plaintiffs  capacity  for  earning  money  was  per- 
manently impaired,  but  not  wholly  destroyed, 
testimony  as  to  the  probable  duration  of  bis 
life,  according  to  life  tables  in  use  by  life  in- 
surance companies,  was  admissible. 

Certified  questions  from  court  of  Civil  ap- 
peals of  Fifth  supreme  judicial  district 

Action  by  A.  D.  Maugham  against  the 
Gulf,  Colorado  &  Santa  F6  Hallway  Com- 
pany. On  questions  certified  from  the  court 
of  civil  appeals. 

Ramsey  &  Odell  and  J.  W.  Terry,  for  ap- 
pellant. S.  C.  Padelford,  Henry  &  Brown, 
and  v.  M.  Walklns,  for  appellee. 

BBOWN,  J.  The  court  of  civil  appeals  for 
the  Fifth  supreme  judicial  district  has  cer- 
tified to  this  court  the  following  statement 
tuid  question: 

"The  following,  taken  from  appellee's  brief, 
states  the  nature  of  the  cause,  viz.:  'This 
suit  was  brought  by  the  plaintiff,  A.  D. 
Mangbam,  In  the  district  court  of  Johnson 
county,  Texas,  against  the  defendant,  the 
Gulf,  ColMado  ft  Santa  FA  Railway  Com- 
pany, for  damages  resulting  from  injuries 
Inflicted  on  him  by  the  negligence  of  the  de- 
fendant, which  Injuries  caused  blm  the  loss 
and  amputation  of  his  right  leg.  At  the  time 
of  the  injury,  plaintiff  was  in  the  employ  of 
the  defendant  as  cinder-pit  and  roundhouse 
man,  and  on  the  morning  of  bis  injury  was 
ordered  by  bis  superior  to  perform  the  duties 
of  assistant  hostter,  in  carrying  the  engines 
from  the  roundhouse  to  the  depot  in  Cle- 
burne, and  in  carrying  engines  from  the  de- 
pot to  the  TDundhouse.  It  was  the  duty  of 
snob  assistant  bostier  to  ride  upon  the  en- 
g\ne  In  going  through  the  switch  yards  of 
the  defendant,  and  from  the  roundhouse  to 
ttae  depot,  and  from  the  depot  back  to  the 
roundhouse,  and,  if  any  of  the  switches  upon 
said  track  upon  whlcD  said  engine  was  run- 
ning were  closed,  to  get  off  said  engine  and 


oi>eu  said  switches,  so  as  to  let  the  engine 
pass,  and,  as  the  engine  came  along  by  him, 
to  catch  hold  of  the  handholds,  put  his  foot 
on   the  step,   and  climb  upon  the  engine. 

That  on  the day  of  October,  1900,  the 

plaintiff  was  ordered  by  his  superior  to  go 
with  the  bostier  as  bis  assistant  in  carrying 
the  engine  of  the  Cleburne  and  Paris  train 
from  the  roundhouse  to  the  depot.  That  be 
got  upon  said  engine  at  the  roundhouse,  as 
was  his  duty  to  do,  and  started  from  the 
roundhouse  with  said  engine,  to  go  to  the 
depot  That  the  step  on  said  engine  which 
was  used  in  getting  on  and  off  the  same  was 
defective,  and  that  after  said  engine  had 
gone  some  ^i^tance  a  switch  on  the  track  a 
short  distance  ahead  was  discovered  to  be 
closed,  and  that  when  the  engine  got  near 
said  closed  switch  the  bostier  stopped  the 
same,  and  plaintiff,  as  was  bis  duty,  got  off 
said  engine,  and  opened  said  switch,  and 
signaled  the  hostler  to  come  on.  That  as  the 
engine  was  slowly  passing  him,  he,  as  was 
the  custom  of  employSs  in  defendant's  em- 
ployment and  as  was  bis  duty,  caught  hold 
of  the  handholds  on  said  engine,  and  placed 
bis  foot  on  the  step  of  said  engine;  and,  as 
he  attempted  to  get  back  on  said  engine,  the 
said  step,  by  reason  of  being  defective,  turn- 
ed, and  caused  the  plaintiff's  foot  and  leg 
to  be  thrown  on  the  iron  rail,  and  the  wheels 
of  the  engine  were  caused  to  roll  over  same, 
and  to  crush  and  mangle  same,  which  neces- 
sitated the  amputation  of  Us  said  foot  and 
leg.  That  the  defective  condition  of  said 
step  was  caused  by  the  negligence  of  the  de- 
fendant and  that  by  reason  of  the  negli- 
gence of  the  defendant  in  causing  said  step 
to  become  and  remain  defective,  plaintiff  was 
injured  as  stated  above,'  etc  The  defend- 
ant plead  morely:  (1)  A  general  denial.  (2) 
A  general  plea  of  contributory  negligence. 
The  plea  fails  to  set  forth  any  acts  of  con- 
tributory negligence  on  the  i>art  of  the  plain- 
tiff, but  simply  pleads  that  'plaintiff's  injury 
was  caused  by  the  lack  of  care  and  con- 
tributory negligence,  under  the  circumstan- 
ces of  the  case,  in  getting  upon,  or  attempt- 
ing to  get  upon,  the  engine  of  defendant 
which  defendant  pleads  in  bar  of  plaintiff's 
cause  of  action.'  ■  (3)  And  the  general  plea 
that  plaintiff  assumed  the  risk  of  said  de- 
fective step.  There  was  evidence  tending  to 
support  the  Issues  presented  by  the  pleas  of 
the  respective  parties. 

"(1)  The  appellant  asked  a  special  charge 
on  contributory  negligence,  in  which  the 
facts  were  grouped,  and  the  law  applied 
thereto.  This  charge  was  refused,  and  error 
is  here  assigned  therefor.  The  court's  charge 
on  contributory  negligence  Avas  In  general 
terms,  but  as  full  as  defendant's  plea,  and 
correct  as  far  as  it  went. 

"Question.  Where  the  facts  in  evidence  re- 
lied on  by  the  defendant  to  constitute  con- 
tributory negligence  are  not  specifically 
pleaded,  and  the  court  fails  to  group  tb-^ 
facts,  but  charges  in  general  terms  on  c 
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trlbutory  negligence,  is  the  defendant  entl> 
tied  to  have  given  a  special  charge,  grouping 
the  farts,  and  applying  the  law  thereto? 

"(2)  Error  is  assigned  on  the  action  of  the 
court  In  admitting  testimony  as  shown  by 
bill  of  exceptions  following:  'While  the  wit- 
ness S.  D.  Mobley  was  on  the  stand  as  a 
witness  in  behalf  of  plaintiff,  after  stating 
that  he  was  the  agent  of  the  Kansas  Mutual 
and  New  York  Life  Insurance  Company,  that 
they  were  llrst-class  companies,  and  that  be 
had  the  tables  of  life  expectancy  used  by 
these  companies,  he  was  asked  by  counsel 
for  plaintiff  to  turn  to  his  tables  and  see 
what  would  be  the  life  expectancy  of  a  man 
forty-three  years  of  age.  Thi^  thereupon, 
in  order  to  test  the  knowledge  of  the  witness 
in  reference  to  the  matter  inquired  about.  Be 
was  asked  the  following  questions  by  coun- 
sel for  defendant,  and  made  the  following 
replies:  "Q.  These  books  are  furnished  as 
Information  and  guides  of  insurance  agents, 
as  a  basis  of  premiums  on  insurance  poli- 
cies? A.  These  tables  are  complied  from  the 
observations  that  have  been  made  of  men. 
Q.  Well,  these  tables  are  sent  to  yon  as  a 
matter  of  instruction,  for  your  guidance? 
A.  Yes,  sir.  Q.  All  you  know  about  the  book 
is  that  it  is  In  general  use  by  the  Kansas 
Mutual  Life  Insurance  Company?  A.  Yes, 
sir;  they  are  the  tables  based  on  the  aver- 
age mortality  of  the  average  man  in  good 
health.  They  take  a  number  of  men,  say 
10,000,  and  get  the  average  life  of  a  man. 
Q.  You  dou't  take  any  special  class  of  men? 
A.  No,  sir.  Q.  Has  it  got  any  average  life 
of  a  hostler  helper?  A.  No;  this  company 
will  not  insure  certain  kinds  of  certain  oc- 
cupations. Q.  This  book  simply  shows  how 
many  years  a  man  has  coming  to  him,  wheth- 
er he  gets  it  or  not?  A.  Yes,  sir."  Where- 
upon said  question  asked  by  counsel  for 
plaintiff  was  objected  to  by  defendant— First 
Because  the  witness  has  no  personal  informa- 
tion or  knowledge  about  the  matter,  except 
what  be  derived  from  these  books,  which 
are  not  standard  at  all,  but  are  merely  some 
rules,  together  with  some  Instructions,  that 
are  furnished  him,  and  do  not  come  up  to  the 
standard  requirement  of  the  law.  Second. 
Because  the  witness  has  disclosed  the  fact 
that  these  tables  are  based  on  the  mortality 
of  men  in  different  walks  of  life,  and  not  of 
the  life  of  a  man  engaged  in  this  kind  of 
business,— which  said  objection  was  by  the 
court  overruled,  and  the  witness  permitted  to 
answer  that  the  life  expectancy  of  a  man 
fort.v-three  years  of  age  was  2G.58  years,  to 
which  action  and  ruling  of  the  court  the  de- 
fendant then  and  there  in  open  court  ex- 
cepted, and  here  and  now  tenders  bis  bill 
of  exceptions,  and  asks  that  the  same  be  ap- 
proved and  filed,  which  Is  accordingly  done.' 
The  bill  of  exceptions  is  allowed,  with  the 
following  corrections  and  explanations:  The 
witness  testified  that  he  was  the  regular 
agent  of  the  New  York  Life  Insurance  Com- 
— V  in  Cleburne,  and  also  of  the  Kansas 


Mutual  Life  Insurance  Company.  He  had  In 
his  possession  the  mortality  tables  compiled 
by  the  actuary  of  said  company,  and  were 
their  approved  tables,  and  were  used  by 
these  companies  In  their  business  by  this 
agent  (the  witness),  and  that  part  of  the 
tables  which  applied  to  the  life  expectancy 
of  a  man  forty-three  years  of  age  was  only 
permitted  to  be  read  in  evidence  by  the  plain- 
tiff. The  same  showed  that  the  life  expect- 
ancy of  a  man  forty-three  years  of  age  was 
28  "Vioo  years;  and  this  portion  of  the  ta- 
bles which  applied  only  to  a  person  of  tlie 
same  age  as  plaintiff  was  permitted  to  be 
read  in  evidence  to  the  jury,  and  was  admit- 
ted solely  on  the  issue  of  the  measure  of 
damage,  and  the  jury  were  permitted  to  re- 
ceive it  for  what  they  thought  It  was  wortli.' 
It  was  shown  by  the  evidence  that  plaintiff 
was  permanently  disabled,  but  his  capacity 
to  earn  money  was  not  totally  destroyed,  but 
only  partially  destroyed  for  life. 

"Question.  Where  the  capacity  to  eara 
money  is  partially  impaired  permanentl.v. 
for  life,  but  not  entirely  destroyed,  are  sucli 
tables  as  above  mentioned  admissible  for 
consideration  in  determining  the  amount  of 
damage?  See  Railway  Co.  v.  Douglass.  tP> 
Tex.  mi,  7  S.  W.  77;  City  of  Honey  Grove 
v.  Lainaster  (Tex.  Civ.  App.)  50  S.  W.  KiV!. 
Contra,  Railroad  Co.  v.  Morgan  (Tex.  CIr. 
App.)  46  S.  W.  672;  Railway  Co.  v.  Coo|»t 
(Tex.  Civ.  App.)  20  S.  W.  990." 

Answer  to  first  question:  If  the  facts 
grouped  in  the  appellant's  charge  were  ad- 
missible under  the  plea  of  contributory  nes- 
Ilgence,  and  the  charge  was  correct,  it  shuul<l 
have  been  given.  A  defendant  may  plead 
contributory  negligence  In  general  terms, 
and,  if  not  excepted  to,  the  plea  will  author- 
ize the  introduction  of  testimony  to  establUb 
the  fact  of  negligence.  Telegraph  Co.  v. 
Jeanes,  S8  Tex.  230,  31  S.  W.  186.  The  plead- 
ings furnish  the  standard  by  which  the  court 
determines  the  admissibility  of  evidence,  bat 
It  is  the  duty  of  the  court  to  Instruct  "the 
jury  as  to  the  law  arising  on  the  facts."  Rev. 
St  art  1317.  The  charge  which  was  refnsiil 
is  not  submitted  In  the  statement  nor  by  the 
question,  and  Its  correctness  is  not  Involvttl 
in  this  answer. 

Answer  to  the  second  question:  The  tos- 
tlmony  which  was  offered  to  show  the  prov- 
able duration  of  the  plaintifTs  life  was  .ml- 
misslble,  under  the  facts  certified.  Wh.'n 
tlie  capacity  of  one  to  earn  money  or  to  per- 
form labor  has  been  destroyed  totally,  or  par- 
tially Impaired,  by  the  negligent  act  of  an- 
other, so  that  the  Injured  party  Is  entltle»l  t  > 
recover,  the  measure  of  damages  therefc<r  Is 
the  loss  which  has  occurred  and  will  probab!< 
occur  by  reason  of  the  Injury.  Whether  the 
Impairment  Is  partial,  or  a  total  destructi  'J 
of  the  capacity  to  labor  or  to  earn  mone.v. 
the  damage  can  be  ascertained  by  determin- 
ing what  the  capacity  was  at  the  Ume  the  i'l- 
jury  occurred,  and  how  long  the  impairnxn.t 
will  continue,  which  in  either  case  must  W 


Digitized  by 


Google 


Tex.) 


W£ST£BK  UNION  TEL.  CO.  t.  SWEABINGEN. 


767 


coextensive  with  the  future  life  of  the  In- 
jured {tarty.    Railway  Co.  v.  Putnam,  118  U. 
S.  554,  7  Sup.  Ct.  1,  30  L.  Ed.  257;   Railway 
Co.  y.  Cooper,  20  S.  W.  900.    In  the  last  case 
cited  this  question  was  directly  decided  by 
the  court  of  civil  apiieals  of  the  First  dis- 
trict, and  an  application  was  made  to  this 
court  for  a  writ  of  error  from  that  decision, 
in  which  this  point  was  made  one  of  the 
grounds  upon  which  the  writ  was  sought, 
the  contention  being  that,  because  the  im- 
pairment was  partial,  the  testimony  was  not 
admissible;  and  It  was  claimed  that  the  case 
of  Railway  Co.  v.  Douglass,  69  Tex.  694,  7 
S.  W.  77,   was  overruled.     The  application 
was  refused  by  this  court,  with  the  indorse- 
ment:    "The  questions  passed  upon  were 
propa*ly  decided,   although  the  application 
made  of  some  cases  cited  may  not  have  been 
■trlctly  correct"     The  question  submitted 
was  directly  passed  upon  In  the  case  of  Rail- 
way Co.  V.  Cooper,  and  therefore  the  refusal 
of  the  writ  Involved  the  overruling  of  the 
case  of  Railway  Co.  t.  Douglass.    In  City  of 
Honey  Grove  v.  Lamaster,  50  S.  W.   1053, 
Chief  Justice  Flnley,  of  the  court  of  civil 
appeals  of  the  Fifth  district,  expressed  the 
opinion  that  there  was  no  necessaiy  conflict 
between  the  case  of  Railway  Co.  v.  Cooper 
and  the  case  of  Railway  Co.  ▼.  Douglass; 
but  an  examination  of  the  two  cases  and  the 
application,  as  It  appears  in  the  files  of  this 
court,  satisfies  us  that  this  court  intended  to 
hold  that  the  case  of  Railway  Co.  v.  Doug- 
lass was  Improperly  decided,  and  to  sustain 
the  decision  In  the  case  of  Railway  Co.  t. 
Cooper.     The   decision   of   Railway  Co.    ▼. 
Douglass  announces  a  distinction  which  dis- 
regards the  reason  upon  which  this  class  of 
evidence  Is  admissible.   The  capacity  to  earn 
money  being  permanently  Impaired,  the  In- 
jury must  necessarily  be  in  proportion  to 
the  Impairment,  and  the  length  of  time  It 
will  be  suffered,  which  Is  necessarily  to  the 
extent  of  the  probable  life  of  the  injured 
party,  and,  whether  it  be  total  or  partial,  its 
continuance    must   necessarily   be   for   the 
same  period,— that  la,  the  remainder  ot  the 
Ufe  of  the  person  Injured;    and  the  reason 
which  permits  the  Introduction  of  evidence 
to   determine  the  probable  continuance  of 
life  In  the  one  case  is  equally  potent  In  the 
other. 


WESTERN  UNION  TEL.   CO.  t.  SWEAB- 

INGEN. 

(Supreme  Court  of  Texas.    April  14,  1902.) 

TELSGRAUS— DBLIVERT— DISTANCB  FROM 
TOWN. 
'Where  a  telegraph  company  recdved  and 
contracted  to  deliver  a  message  with  reasonable 
diligence  to  the  addressee  at  a  certain  town, 
and  charges  were  not  paid  or  guarantied  for 
dpiivering  It  elsewhere,  tne  company  was  under 
no  obligations  to  delirer  the  message  at  his 
home  several  miles  from  such  town. 

Error  to  court  of  dvil  appeals  of  Second 
supreme  Judicial  district 


Action  by  Green  Swearlngen  against  the 
Western  Union  Telegraph  Company.  From 
a  Judgment  of  the  court  of  civil  appeals  (65 
S.  W.  lOSO)  affirming  a  Judgment  of  the  trial 
court  In  favor  of  plalntlS,  defendant  brings 
error.    Reversed. 

Geo.  H.  Fearons  and  Stanley,  Sjxwnts  ft 
Thompson,  for  plaintUf  In  error.  G.  H.  Good- 
son,  for  defendant  in  error. 

WILLIAMS,  J.  Defendant  in  error  recov- 
ered Judgment  for  damages  for  the  alleged 
negligent  delay  of  plaintiff  In  error  in  de- 
livering a  telegram  announcing  the  death  of 
a  son  of  defendant  In  error,  In  consequence  of 
which  negligence  he  was  denied  the  oppor- 
tunity of  attending  hla  son's  funeral.  The 
petition  alleged:  That  on  August  1,  1899, 
plaintiff's  son  was  liciiled  at  Ft  Worth,  and 
that  about  1  o'clock  on  that  day  the  wife  of 
deceased  caused  to  be  delivered  at  defend- 
ant's office  In  that  city  for  transmission  and 
delivery  to  plaintiff  at  Comanche  the  follow- 
ing telegram:  "Ft  Worth,  8/1/99.  To  Green 
Swearlngen:  Oome.  Frank  Is  dead.  Mrs. 
Swearlngen."  That  defendant  received  the 
message,  and,  In  consideration  of  the  charge 
paid,  agreed  to  deliver  the  same  with  reason- 
able diligence  and  In  reasonable  time  to 
plaintiff  at  Comanche,  Tex.  That  the  tele- 
gram was  received  at  defendant's  Comanche 
office  about  2  o'clock  on  August  1,  1899. 
That  Its  agent  there,  upon  Inquiry,  learned 
that  plaintiff  was  at  his  home,  six  or  seven 
miles  from  the  city  of  Comanche,  but  that 
one  of  plaintiff's  neighbors  was  In  town,  and 
was  pointed  out  to  the  agent  and  Informed 
the  latter  that  he  would  carry  and  deliver  the 
message  to  plaintiff  the  same  evening,  or 
pay  any  charges  for  such  delivery.  That 
the  agent  refused  to  deliver  the  telegram  to 
such  neighbor,  or  tell  him  the  contents  of  It 
and  refused  to  In  any  way  deliver  It  to  plain- 
tiff. That  this  neighbor  was  a  rdlable  man, 
who  would  have  delivered  the  message  to 
plaintiff,  and  the  agent  did  not  refuse  to  de- 
liver It  to  him  because  of  any  distrust  of 
him,  and  made  no  Inquiry  as  to  his  relia- 
bility, etc.  That  the  agent  thereupon  sent 
an  office  message  to  its  Ft.  Worth  office,  stat- 
ing the  fact  that  plaintiff  lived  seven  miles 
in  the  country,  and  that  the  party  represent- 
ing Mrs.  Swearlngen  In  sending  the  message 
must  pay  an  extra  charge  for  delivery  of  the 
telegram;  and  that  upon  receiving  this  no- 
tice such  agent  guarantied  the  additional 
charirel  but  that  the  defendant  still  failed  to 
deliver  the  message  until  August  4th.  There 
are  many  other  allegations  In  the  petition, 
but  it  Is  upon  those  stated  that  the  decision 
depends,  as  there  are  no  others  attempting 
to  show  a  breach  of  defendant's  contract 
No  evidence  was  introduced  to  show  that 
Griffith,  the  neighbor  referred  to  In  the  peti- 
tion, proposed  to  the  agent  of  defendant  to 
pay  the  cost  of  sending  the  telegram  to 
plaintiff  at  his  home;   and  no  attempt  w 
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made  to  eatabllsb  the  allegation  tbat  tbe  cost 
of  8uch  a  delivery  was  guarantied  by  tbe 
party  who  sent  the  message.  The  recovery, 
therefore,  must  be  sustained.  If  at  all,  upon 
the  failure  of  the  company  to  send  out  the 
message  by  Griffith,  the  neighbor,  or  to  de- 
liver It  In  some  othei;  way.  The  insuperable 
objection  to  a  recovery  upon  either  ground  Is 
that  tbe  undertaking  of  defendant  upon  re- 
ceipt of  the  telegram,  as  alleged  In  the  peti- 
tion, was  to  deliver  it  to  plaintiff  at  Comancbe, 
and  not  to  send  it  to  him  at  his  home,  if  de- 
livery could  not  be  made  at  Comancbe. 
As  no  duty  was  alleged  to  deliver  at  plain- 
tllTs  home,  its  refusal  to  send  the  message 
by  Griffith  or  otherwise  would  not,  under  the 
facts  stated  in  the  pleading,  give  rise  to 
a  cause  of  action.  Whether  or  not  the  evi- 
dence showed  a  contract  under  which  it  was 
the  duty  of  defendant  to  use  reasonable  dil- 
igence to  deliver  the  message  to  plaintiff  at 
his  home,  without  payment  or  guaranty  of 
tbe  additional  cost,  we  need  not  determine, 
since  the  petition  neither  alleged  such  a  con- 
tract nor  stated  tbe  facts  from  which  it  could 
be  Inferred.  Telegraph  Co.  t.  Henry,  87  Tex. 
165,  27  S.  W.  63. 

It  Is  urged  that  tbe  ground  upon  which  we 
rest  our  opinion  was  not  presented  in  the 
briefs  In  the  court  of  civil  appeals.  We 
think  it  was.  By  the  assignments  of  error 
and  propositions  complaint  was  made  in  va- 
rious forms  of  the  charge  of  the  court  and 
tbe  verdict  of  the  jury  for  holding  defend- 
ant liable  for  its  failure  to  send  out  the  mes- 
sage by  Griffith,  when  no  such  liability  was 
shown  by  either  pleadings  or  evidence.  This 
Involved  the  point  which  we  decide.  It  Is 
probably  true  that  the  attention  of  the  court 
of  civil  appeals  was  not  directed  to  precisely 
the  same  view  of  the  petition  taken  by  this 
court,  but  the  assignments  of  error  and  prop- 
ositions were  sufficient  to  require  a  consid- 
eration of  tbe  pleadings.  Besides,  under  the 
view  we  have  expressed,  no  cause  of  action 
was  shown  by  tbe  petition,  except  by  the  al- 
legations which  were  unsustained  by  evi- 
dence. 

Beversed  and  remanded. 


MISSOURI,  K.  &  T.   RT.  CO.  OF  TEXAS 

V.  JOHNSON. 

(Supreme  Court  of  Texas.     April  7,  1902.) 

BVIDBNCB  —  ACTION  FOR  INJURIES  —  EXPERT 
WITNESSES— DBCLARATIONS  OF  PLAINTIFF- 
INDICATIONS  OF  PAIN— ADMISSIBILITY— OB- 
JECTIONS TO  TESTIMONY— TIUB  FOR  MAK- 
ING. 

1.  While  the  mere  declaration  of  a  plafuttff, 
hi  an  actiou  for  injuries,  that  he  was  suffering 
pain,  made  while  beia;;  examined  by  a  physician 
solely  for  the  purpose  of  qualifying  such  phy- 
sician to  testify  in  the  case,  arc  iuadmissible, 
evidence  of  exclamations,  shrinkiugs,  and  other 
expressions  of  plaintiff  during  such  examina- 
tion, which  appear  to  be  spontaueons  indica- 
tions of  pain,  are  admissible. 

2.  Where  plaiutifT,  in  an  action  for  Injnries, 
introduced  as  a  witness  upon  the  extent  of  his 
injuries  a  physician   who  bad  examined  him 


solely  tor  the  purpose  of  qualifying  himself  to 
testify  upon  the  subject,  a  general  objection  to 
such  witness'  testifying  to  anything  plaintiff 
said  or  did  while  being  so  examined,  made  be- 
fore the  witness  had  given  any  testimony  at 
ail,  was  insufllcient  to  raise  any  question  as  to 
the  admissibility  of  the  testimony,  since  some 
of  such  declarations  mifrht  be  admissible,  and 
the  court  could  not  pass  upon  them  until  it 
knew  what  they  were. 

Error  to  court  of  clvU  appeals.  Fifth 
supreme  Judicial  district 

Action  by  Walkw  Johnson  against  the 
Allssonrl,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  Judgment  for  plaintiff  af- 
firmed by  the  court  of  civil  appeals  (67  S. 
W.  7G9),  and  defendant  brings  error.  Af- 
firmed. 

T.  S.  MUler  and  Head  &  DIUard.  for 
plaintiff  in  error.  Wolfe,  Hare  &  Semple 
and  Cummins  &  Mathls,  for  defendant  ii> 
error. 


WILLIAMS,  J.  This  Is  a  writ  of  error 
prosecuted  from  a  judgment  of  tbe  court 
of  civil  appeals  affirming  a  judgment  of  the 
district  court  In  favor  of  defendant  in  er- 
ror against  plaintiff  in  error  for  damages  for 
personal  injnries.  One  of  the  questions  over 
which  there  was  a  sharp  controversy  In  tbe 
trial  was  as  to  tbe  extent  of  the  Injuries  and 
damages  sustained  by  defendant  In  error. 

A  bill  of  exceptions  in  the  record  recites 
tbat  Dr.  Field  was  Introduced  as  a  wit- 
ness In  favor  of  plaintiff  below,  and  testi- 
fied that  about  six  months  before  the  trial 
he  had  examined  plaintiff  for  the  purpose 
of  ascertaining  tbe  nature  and  extent  of  bis 
Injuries,  not  for  treatment,  but  only  In  or- 
der to  qualify  himself  to  testify  as  an  ax- 
pert  In  the  trial;  "tbat  on  such  examina- 
tion plaintiff  complained  of  suffering  con- 
siderable pain  in  certain  portions  of  bis  back, 
and,  when  he  [witness]  would  stick  pins 
In  him  along  his  right  leg,  be  would  ex- 
hibit no  signs  of  suffering  pain,  but.  when 
he  would  stick  pins  In  him  at  corresponding 
places  on  bis  left  side,  he  would  flinch  and 
complain  a  great  deal."  The  bill  of  excep- 
tions further  states  that  before  tbe  intro- 
duction of  this  evidence  the  defendant  ob- 
jected to  the  witness  testifying  to  anything 
plaintiff  said,  and  to  anything  plaintiff  did. 
while  he  was  being  examined  by  physicians 
for  the  purpose  of  testifying  in  the  cause, 
and  not  for  the  purpose  of  being  treated,  on 
tbe  ground  tbat  the  evidence  would  be  self- 
serving,  hearsay.  Immaterial,  and  Irrelevant, 
and  tbat  tbe  objection  was  overruled;  the 
court  holding  "that  everything  that  plain- 
tiff said  and  did  to  the  physicians  while 
being  examined  und»  such  circumstances 
would  be  admitted."  Plaintiff  was  Injured 
August  16,  1899,  and  tbe  trial  occurred  In 
March,  1901.  The  examination  made  by 
Dr.  Field,  therefore,  took  place  more  than  a 
year  after  the  plaintiff  was  hint.  The  evi- 
dence of  Dr.  Field,  as  set  forth  in  tbe  state- 
ment of  facts,  states  the  appearance  of  a 
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previous  injury  to  plalntHTs  back  still  ex- 
isting when  be  made  the  examination,  and 
proceeds:  "He  complained  of  considerable 
pain,  and,  upon  any  attempted  movement, 
would  complain  a  great  deal."  Then  follows 
the  statement  copied  In  the  bill  of  exc^>- 
tloDS.  This  writ  of  error  was  granted  be- 
cause the  court  thought  there  was  error  In 
the  admission  of  the  mere  declaration  of 
plaintiff  of  the  fact  of  his  suffering  pain, 
made  to  an  expert,  on  an  occasion  prepared 
by  himself,  for  the  sole  purpose  of  furnish- 
ing the  expert  with  Information  on  which  to 
base  an  opinion  favorable  to  plaintiff.  That 
such  declarations,  made  under  such  circum- 
stances, are  not  admissible.  Is  held  by  many 
authorities  which  seem  to  be  better  sup- 
ported by  reason  than  those  taking  a  con- 
trary view.  Railroad  Co.  v.  Huntley,  38 
Mich.  543,  31  Am.  Rep.  321;  Darrlgan  v. 
Railroad  Co.,  52  Conn.  281,  52  Am.  Rep.  590; 
Jones  V.  ViUage  of  Portland  (Mich.)  50  N. 
W.  733,  16  li.  R.  A  437;  Railroad  Co.  v. 
Uoalefs,  16  C.  C.  A.  601,  70  Fed.  21;  Lam- 
berton  v.  Traction  Co.  (N.  J.  EJrr.  &  App.) 
as  Ati.  683;  Abbott  v.  Heath,  84  Wis.  320, 
54  N.  W.  574;  Stone  v.  Railway  Co.,  88 
Wis.  98,  59  N.  W.  457;  Keller  v.  Town  of 
Oilman,  93  Wis.  9,  66  N.  W.  800;  Laughlin 
V.  Railway  Co.,  80  Mich.  154,  44  N.  W.  1049. 
This  point  was  not  decided  by  this  court 
in  Wheeler  t.  Railway  Co.,  91  Tex.  356,  43 
8.  W.  876,  a  decision  of  It  being  expressly 
waived  because  the  court  held  that  the  ob- 
jections urged  In  the  trial  court  did  not 
raise  It  For  a  very  similar  reason  it  must 
be  held  that  the  point  is  not  properly  raised 
in  this  case.  The  authorities  referred  to 
admit  that  exdamatlonB,  sbrinkings,  and 
otber  expressions  of  a  party  which  appear 
to  be  the  instinctive  or  spontaneous  betray- 
al of  pain  are  admissible,  although  they 
be  made  under  circumstances  such  as  are 
disclosed  here.  Nearly  all  of  the  state- 
ments of  Dr.  Field  of  the  acts  and  ex- 
pressions of  plaintiff  belong  to  this  class, 
and  the  manner  in  which  his  evidence  Is 
stated  in  the  statement  of  facts  makes  it 
doubtful  if  the  declaration  of  pain  in  the 
back  was  not  produced  by  manipulations  or 
tests  applied  by  the  physician. 

The  bill  of  exceptions  states  that  a  gen- 
eral objection  was  made  to  anything  that 
plaintiff  said  or  did  before  the  witness  had 
given  any  testimony.  This  was  not  the 
proper  time  to  raise  such  an  objection.  The 
court  could  not  be  required  to  anticipate 
what  the  witness  would  say  the  plaintiff 
said  or  did,  and  to  discriminate  In  advance 
between  the  admissible  and  inadmissible. 
Whether  what  plaintiff  said  or  did  was  com- 
petent evidence  or  not  depended  on  its  na- 
ture, and  a  determination  of  what  was  ad- 
missible and  what  was  not  required  close 
discrimination,  which  the  court  could  only 
make  when  put  in  possession  of  the  par- 
ticular matter  sought  to  be  introduced. 
This.  BO  far  as  the  record  shows,  the  court 
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was  never  called  upon  or  enabled,  by  an  ob- 
jection made  at  the  proper  time,  to  do.  It 
is  stated,  it  is  true,  that  the  court  ruled  that 
everything  said  and  done  would  be  admit- 
ted, but  the  objection  did  not  require  the 
court  to  make  any  distinction.  It  was  that 
nothing  that  was  said  or  done  was  admissi- 
ble, which  was  plainly  unsound,  and  it  was 
urged  at  a  time  when  no  particular  evidence 
was  up  for  consideration.  Courts,  in  ruling 
on  the  admission  of  evidence,  are  expected 
to  pass  upon  particular  matter  offered,  and 
not  to  decide  abstract  propositions  in  ad- 
vance of  any  offer. 
AfiSrmed. 


MISSOURI,  K.  &  T.  RY.  CO.  OP  TEXAS  v. 

JOHKSON.i 

(Court  of  Civil  Appeals  of  Texas.     Nov.  80, 

1901.) 

MASTER  AND  SBKVANT— RAILROADS— EXCA- 
VATIONS NEAR  TRACK— INJURIES  TO  BM- 
PLOYfi  —  NBQLJaENCB  —  INSTRUCTIONS  — 
EVIDENCE— EXPRESSIONS  OF  PAIN— HEAR- 
SAY—RES  OEST^. 

1.  In  an  action  for  injuries,  an  instruction 
that  contributory  negligence  is  negligence  of 
plaintifE  which,  concurnug  with  negligence  of 
defendant,  is  the  proximate  cause  of  the  in- 
jury, is  not  objectiouabie  as  requiring  tliat  the 
contributory  negligence  of  plaintiff  be  tlie  prox- 
imate cause  of  the  injury. 

2.  Requested  instructions  on  an  issue  suffi- 
ciently presented  by  the  charge  are  properly  re- 
fused. 

3.  In  an  action  against  a  railway  company 
for  injuries  sustained  by  on  employ^  in  tailing 
into  an  o^n  ditch  in  going  forward  at  night 
to  the  engine  in  discharge  of  his  duty  to  assist 
In  taldng  water,  an  instruction  requiring  a 
finding  for  defendant,  though  ita  servants  left 
the  excavation  without  covering  or  without  any 
sign  of  warning,  but  at  the  time  the  train  stop- 
ped there  was  an  electric  street  light  near  the 
point  sufficient  for  the  excavation  to  be  readily 
seen  by  a  person  exercising  ordinary  care,  and 
such  employ^  failed  to  exercise  such  care,  and 
in  so  leaving  the  excavation  under  such  sur- 
roundings defendant  exercised  the  care  of  a 
person  of  ordinary  prudence,  etc.,  is  not  er- 
roneous in  employing  the  words  "readily  seen," 
as  the  requirement  of  the  charge  was  equivalent 
to  an  instruction  that  the  lights  should  be  suf- 
ficient to  make  the  excavaUon  obvious. 

4.  The  instruction  was  not  erroneous  as  on 
the  weight  of  the  evidence. 

5.  Where  a  railway  company  leaves  an  exca- 
vation adjacent  to  its  track  uuguarded  by 
lights,  except  that  an  electric  street  li^ht  was 
in  the  vicinity,  and  an  employ^  is  injured  in 
falling  into  such  excavation  while  in  the  dis- 
charge of  his  duty,  whether  the  employes  who 
dug  the  ditch  acted  as  ordinarily  prudent  per- 
sons in  leaving  it  unguarded,  except  by  the 
street  light,  cannot  relieve  the  company  from 
liability  for  its  negligence,  since  the  duty  it 
owed  such  employe  cannot  be  determined  from 
the  point  of  view  of  the  servants  who  dug  the 
ditch. 

6.  In  an  action  for  injuries,  a  physician  who 
examined  plaintiff  professionally  pending  the 
suit  to  qualify  as  an  expert  as  to  the  nature 
and  extent  of  his  injuries  may  t«etify  that  on 
such  examination  plaintiff  complained  of  pain, 
over  objection  that  the  evidence  was  self- 
serving  and  hearsay,  since  the  complaint,  being 
the  natural  expression  of  existing  pain,  was 
res  gesta.". 

7.  Where,  in  an  action  for  injuries,  plaintifl 


>  Rehearing  dented  January  £!,  1902. 
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daima  the  presence  of  aneesthetic  spots  on  por^ 
Bods  of  his  body,  a  physician  who  examined 
him  professionallj  pending  the  litigation  to 
quali^  as  an  expert  as  to  the  extent  of  his  in- 
jaries  may  testify  that  on  such  examination 
he  stuclc  pius  into  such  portions  of  plaintifTa 
body,  and  ne  showed  no  signs  of  pain. 

8.  Where,  In  an  action  for  injuriea,  a  phy- 
sician iu  examining  the  plaintiff,  who  complains 
of  aneesthetic  spots  in  portions  of  his  body, 
testifies  that  he  Etock  pins  into  portions  of  hU 
body  not  affected,  and  plaintiff  flinched,  such 
testimony,  though  it  ma^  not  have  been  a  nec- 
essary part  of  the  examination,  is  not  injorious 
to  defendant. 

On  Rehearing. 
Where  a  railway  company,  knowing  that 
an  employs  would  have  occasion  in  the  per- 
formance of  his  duty  to  go  past  a  ditch  at 
night,  the  presence  of  which  was  not  known  to 
him,  placeo  no  covering  or  guard  at  the  ditch, 
relying  on  the  presence  of  an  electric  street 
liglit  near  the  place  to  excuse  it  from  such 
precautious,  it  is  not  entitled  to  an  instruction 
that,  though  the  lights  near  the  excavation 
were  not  sufficient  to  make  it  obvious,  it  was 
not  negligent  if  an  ordinarily  prudent  person 
would  have  left  the  ditch  without  guards. 

Appeal  from  district  court,  Grayson  coun- 
ty; Rice  Maxey,  Judge. 

Action  by  Walker  Johnson  against  the 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  Judgment  in  favor 
of  plaintiff,  defendant  appeals.    AfflrmM. 

T.  S.  Miller  and  Heed  &  Dlllard,  for  appel- 
lant. Wolfe.  Hare  &  Semple  and  Cummins  & 
Matbis,  for  appellee. 

TEMPLETON,  3.  Walker  Johnson  was  » 
porter  on  one  of  appellant's  passenger  trains. 
On  the  night  of  August  16,  1899.  the  train 
stopped  at  a  water  tank  In  Dallas  to  take 
water.  Johnson,  acting  within  the  line  of 
bis  duty,  thereupon  got  off  the  train  and 
went  toward  the  tank  for  the  purpose  of  as- 
sisting in  turning  the  water  from  the  tank 
into  the  tender.  In  doing  so  he  stepped  or 
fell  Into  a  ditch  which  had  been  dug  by 
some  of  appellant's  employes  on  that  day 
for  the  purpose  of  laying  a  drain  pipe. 
He  was  Injured  by  the  fall,  and  brought 
this  suit  to  recover  damages  on  account  of 
his  Injuries.  He  obtained  Judgment  for  (2,- 
600. 

There  was  no  covering,  railing,  or  guard 
about  the  ditch,  and  Johnson  did  not  know 
that  the  ditch  was  there.  He  had  been  on. 
that  run  for  a  long  time,  and  had  frequently 
gone  from  the  train  to  the  tank  to  assist  in 
turning  on  the  water.  Prior  to  the  day  of 
the  accident,  the  ground  over  which  he  was 
compelled  to  travel  was  smooth  and  free 
from  obstructions.  An  electric  street  light 
and  an  electric  power  house  stood  near  the 
ditch,  and  appellant  contends  that  tbe  light 
therefrom  was  such  as  to  make  It  unneces- 
sary to  put  any  guard  about  the  ditch.  The 
evidence  is  sufficient  to  Justify  the  conclusion 
that  it  was  negligence  on  the  part  of  appel- 
lant to  dig  the  ditch  and  leave  It  unguarded, 
and  that  Johnson  was  not  guilty  of  contribu- 
tory negligence.  The  court  In  the  general 
charge  to  the  Jury,  defined  contributory  neg- 
ligence In  this  language:    "By  contributory 


negligence  is  meant  negligence  as  Just  defin- 
ed on  the  part  of  plaintiff,  which,  ooncurring 
or  operating  with  negligence  as  just  defined 
on  the  part  of  defendant  is  the  proximate 
cause  of  the  Injuries  complained  of  by  plaln- 
tiCT."  The  charge  is  objected  to  on  the 
ground  that  it  requires  the  contributory  neg- 
ligence of  the  plaintiff  to  be  the  proximate 
cause  of  the  Injuries,  whereas  it  is  sufficient 
if  such  contributory  negligence  aids  in  caus- 
ing them.  The  objection  Is  not  well  taken. 
The  charge  does  not  state  that  in  order  to 
establish  contributory  negligence,  the  negli- 
gence of  plaintiff  alone  must  be  the  proxi- 
mate cause  of  the  Injuries,  but  declares  that 
contributory  negligence  is  shown  if  the  neg- 
ligence of  plaintiff  concurred  or  operated 
with  the  negligence  of  the  defendant  in 
causing  the  Injuries,  which  Is  the  very  prin- 
ciple contended  for  by  appellant.  It  was  un- 
necessary to  give  the  special  charges  re- 
quested by  appellant  on  the  issue  of  con- 
tributory negligence,  as  that  issue  was  suffi- 
ciently presented  in  the  main  charge^ 

Under  the  second  assignment  of  error, 
complaint  Is  made  of  a  paragraph  of  the  gen- 
eral charge  which  reads  thus:  "However,  if 
you  believe  from  the  evidence  that  the  de- 
fendant, its  agents,  servants,  and  employ^ 
made  said  excavation  or  ditch,  and  left  the 
same  uncovered  or  without  any  railing,  or 
without  any  sign  or  warning  of  the  existence 
thereof,  but  you  further  believe  from  the 
evidence  that  at  the  time  defendant's  train 
stopped  for  water  there  was  an  electric  light 
and  light  from  a  certain  power  house  near 
sa'id  point,  which  furnished  light  around  such 
point  sufficient  for  the  same  to  be  readily  seen 
by  a  person  In  the  exercise  of  ordinary  care 
In  going  up  to  said  excavation  or  ditch,  adh 
If  you  further  believe  from  the  evidence  that 
in  so  leaving  said  ditch  under  said  circum- 
stances and  surroundings  the  defendant  ex- 
ei^clsed  such  a  degree  of  care  as  a  person  of 
ordinary  prudence  would  exercise  under  the 
same  circumstances,  yon  will  find  for  the  de- 
fendant; or,  If  you  believe  from  the  evidence 
that  said  excavation  was  left  by  defendant's 
agents  and  employes  without  any  covering- 
over  or  railing  around  same,  and  without 
any  sign  or  warning  of  the  existence  there- 
of, and  there  was  an  electric  light  and  light 
from  a  power  house  which  gave  light  sufll- 
cient  for  said  excavation  to  be  readily  seen 
by  a  person  in  the  exercise  of  ordinary  care 
going  up  to  same,  and  If  you  further  believe 
from  the  evidence  that  plaintiff.  In  going 
from  the  place  where  he  got  off  the  train  to 
the  point  where  be  was  to  assist  In  filling 
the  tank,  In  the  manner  in  which  fie  went 
failed  to  exercise  such  degree  of  care  as  an 
ordinarily  prudent  person  would  exercise  un- 
der the  same  circumstances,  and  If  yoti  far- 
ther believe  from  the  evidence  that  his  In- 
juries, If  any  were  received,  Were  proximate- 
ly caused  by  such  failure  on  bis  part  to  ex- 
ercise ordinary  care,  you  will  find  for  the  de- 
fendant; and  this,  even  though  yoa  may 
believe  the  defendant,  iti  agents  and  em- 
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plojSa,  were  guilty  of  negligence  In  falling 
to  cover  over  said  excavation,  or  In  falling 
to  place  a  railing  around  tbe  same,  or  in  fall- 
ing to  place  any  sign  of  warning  at  same." 
By  the  propositions  under  this  assignment  it 
Is  contended  that  tbe  court  erred  In  using 
the  word  "readily"  in  the  paragraph  quoted, 
because  (1)  it  required  that  the  lights  should 
have  been  furnishing  more  light  than  was 
necessary  under  the  law  in  order  to  excuse 
appellant  from  specially  lighting  or  guarding 
the  ditch,  and  (2)  It  was  a  charge  upon  the 
weight  of  the  evidence.  It  was  the  duty  of 
the  railway  company  not  to  put  any  pitfall 
or  obstruction  in  the  path  of  its  servant, 
and  Johnson  had  the  right  to  assume  that 
his  master  would  not  thus  endanger  hla 
safety.  He  was  not  bound  to  use  care  to  as- 
certain whether  the  company  had  performed 
its  duty  to  him.  If,  however,  he  knew,  or 
should  have  known,  that  tbe  ditch  was  there, 
it  was  his  duty  to  use  ordinary  care  to  avoid 
falling  Into  it  He  could  not  go  blindly 
about  his  work,  and.  If  the  lights  around  and 
about  the  excavation  were  such  as  to  render 
obvious  the  existence  thereof  to  one  situated 
as  Johnson  was,  then  it  would  be  held  that 
he  should  have  known  of  the  same.  But 
unless  the  lights  were  sufficiently  strong  to 
make  the  existence  of  the  ditch  patent  and 
obvious,  it  was  the  duty  of  the  company  to 
warn  Johnson  that  the  excavation  was  there, 
or  to  place  a  covering,  railing,  or  other  guard 
over  or  about  the  same.  Under  the  facts  of 
this  case,  the  court  would  not  have  been 
Jnstlfled  in  charging  that  the  lights  were  not 
strong  enough  to  make  the  excavation  ob- 
vious; but  if,  nevertheless,  an  ordinarily  pru- 
d%pt  person  would  have  left  the  same  with- 
out being  otherwise  guarded,  then  the  com- 
pany would  not  be  guilty  of  negligence,  be- 
cause a  prudent  master  would  not  have  sent 
his  servant  over  a  way  which  he  had  ren- 
dered dangerous,  without  warning  him  of 
the  danger  or  making  it  obvious.  Unless  the 
lights  were  sufficient  to  make  the  excavation 
obvious,  there  was  no  foundation  for  a  de- 
fense based  on  the  fact  that  the  lights  were 
near  the  excavation,  and  It  was  not  a  charge 
on  the  weight  of  the  evidence  to  submit  ap- 
pellant's theory  on  this  issue  in  accordance 
with  the  rules  stated  above.  Such,  we  take 
It.  is  the  effect  of  the  charge  given,  and  we 
find  no  error  therein.  The  requirement  of 
the  charge  that  the  lights  must  have  been 
sncb  that  the  ditch  could  have  been  "readily 
seen"  Is  simply  equivalent  to  an  instruction 
that  the  lights  should  have  been  sufficient  to 
make  the  excavation  obvious.  Tbe  defini- 
tion given  by  Webster  of  the  word  "obvious," 
when  used  in  this  sense,  is,  "readily  per- 
ceived by  the  eye."  The  term  "readily  seen," 
In  the  connection  In  which  it  appears  in  the 
charge,  while  not  happily  employed,  is  tbe 
equivalent  of  "patent"  or  "obvious,"  which 
are  the  terms  generally  used  In  legal  par- 
lance in  stating  the  rule  nnd^r  consideration. 
Ai^llant  requested  special  charges,  which 


were  refused,  to  the  effect  that  If  its  em- 
ployes who  dug  tbe  ditch  acted  as  ordinarily 
prudent  persons  would  have  done  in  leaving 
the  same  uncovered  and  unguarded,  except 
by  the  lights,  then  appellant  would  not  be 
guilty  of  negligence,  and  appellee  could  not 
recover.  The  duty  appellant  owed  to  John- 
son cannot  be  determined  from  the  point  of 
view  of  its  other  servants  who  dug  the  ditch. 
They  may  not  have  known  that  Johnson 
would  have  occasion.  In  the  course  of  bis 
employment,  to  travel  along  there  in  the 
nighttime,  and,  not  being  aware  of  that  fact, 
it  may  have  reasonably  appeared  to  them 
that  they  might  prudently  leave  the  ditch 
without  other  safeguards  than  the  light. 
But  appellant  knew  that  Johnson  would  be 
called  upon,  in  the  performance  of  duty,  to 
go  over  the  ground  where  the  ditch  was,  and 
that  fact  should  be  taken  into  consideration 
in  determining  whether  there  was  negli- 
gence. In  other  words,  the  question  of  neg- 
ligence must  be  determined  from  the  stand- 
point of  the  company,  and  in  the  light  of 
its  duty  to  Johnson,  and  not  from  the  stand- 
point of  its  employee  who  dug  the  ditch,  and 
who  knew  nothing  of  Johnson  and  owed  him 
no  duty.  There  was  no  error  in  refusing  to 
give  the  special  charges. 

It  appears  from  a  bill  of  exceptions  that 
Dr.  Field  testified  that  some  six  months  be- 
fore tbe  trial— which  was  after  this  suit  was 
be<gun,  and  about  a  year  after  the  accident 
—he  was  called  on  by  appellee  to  examine 
him  professionally  for  the  purpose  of  quali- 
fying himself  to  testify  on  the  trial  of  the 
cause,  as  an  expert,  as  to  the  nature  and  ex- 
tent of  appellee's  injuries,  and  that  on  such 
examination  appellee  complained  of  suffer- 
hig  considerable  pain  in  certain  portions  of 
his  back,  and  that  when  Dr.  Field  wobid 
stick  pins  in  him  along  his  right  leg  he 
would  exhibit  no  signs  of  suffering  pain,  but 
that  when  he  would  stick  pins  in  at  corre- 
sponding places  on  his  left  leg  he  would 
flinch  and  complain  a  great  deal.  Appellant 
objected  to  Dr.  Field  testifying  to  anything 
appellee  said  or  did  while  he  was  being  ex- 
amined by  the  physician  for  the  purpose  oC 
testifying  in  the  case,  and  not  for  the  pur- 
pose of  treating  appellee  for  his  injuries; 
the  grounds  of  objection  being  that  such  evi- 
dence would  be  self-serving,  hearsay,  imma- 
terial, and  irrelevant  The  objections  were 
overruled,  the  testimony  admitted,  ^nd  ex- 
ception was  duly  reserved.  In  Wheeler  v. 
Railway  Co.,  91  Tex.  856,  43  S.  W.  876, 
Wheeler,  the  plaintiff,  who  was  Injured  in  a 
railway  accident  caused  himself  to  be  exam- 
ined by  a  physician,  after  suit  brought  tor 
tbe  purpose  of  procuring  testimony  as  to  his 
Injuries  for  use  on  the  trial.  The  physician 
testified  that  Wheeler  complained  all  the 
time  with  a  roaring  and  dull  aching  pain  in 
his  head,  more  especially  in  the  back  of  his 
head.  The  testimony  was  objected  to  on  the 
ground  that  it  was  hearsay.  It  was  held 
that  the  complaint  made  under  the  circum- 
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stances  stated,  was  the  natural  expression 
produced  by  the  roaring  and  pain  In  the  head 
at  the  time,— that  la,  that  the  complaint 
made  was  Indnced  by  the  roaring  and  pain 
as  it  then  existed,— and  that  the  complaint 
Itself  was  in  fact  a  part  of  the  res  gestae, 
BBd  therefore  not  subject  to  the  objection 
that  it  was  hearsay.  The  court  declined  to 
determine  the  question  wbetbw  the  expres- 
sion of  pain  was  selfHserring,  as  the  objec- 
tion had  not  I>een  made.  The  declaration 
made  by  the  appellee  in  the  case  before  us, 
that  he  suffered  considerable  pain  in  certain 
pcxtlons  of  his  back,  appears  to  have  been 
made  under  circumstances  practically  Iden- 
tical with  the  circumstances  surrounding  the 
declaration  of  the  plaintiff  in  the  Wheeler 
Case.  It  must  be  held,  therefore,  that  the 
complaint  of  appellee  was  the  natural  ex- 
pression produced  by  the  pain  then  existing, 
and  that,  this  being  so,  the  complaint  was  a 
part  of  the  res  gestae,  and  not  hearsay.  If 
it  was  a  part  of  the  res  gestee,  then  the  ob- 
jection that  it  was  sdf-eerrlng  cannot  be 
sustained.  The  res  gestee— the  whole  of  Ox 
transaction  under  investigation,  and  ev&ry 
part  of  It— Is  always  admissible.  An  act  or 
statement  of  a  party  which  is  a  part  of  the 
transaction  Is  original  evidence,  and  the 
courts  will  not  Inquire  Into  the  questi<m 
whetho-  the  same  was  calculated  and  design- 
ed, for  the  purpose  of  determining  Its  admis- 
sibility. 

The  testimony  of  Dr.  Field  to  the  effect 
that  be  stuck  pins  in  appellee's  right  leg, 
and  that  be  showed  no  signs  of  suffering 
pain,  was  properly  admitted.  It  appears 
that  appellee  was  claiming  that  there  were 
anaesthetic  spots  on  certain  parts  of  his  body; 
that  Is,  that  certain  parts  of  his  body  were 
devoid  of  all  sense  of  feeling.  It  seems  that 
one  means  of  testing  the  truth  of  the  claim 
was  to  stick  pins  in  the  parts  supposed  to 
be  affected,  and  watch  the  result  of  such 
action.  Appellee  had  a  right,  even  pending 
the  litigation,  to  have  all  proper  examina- 
tions and  tests  tnade  to  ascertain  the  nature 
and  extent  of  his  injuries,  and  the  result 
thereof  could  be  proven  on  the  trial.  This 
was  the  matter  under  Investigation,  and  how 
appellee  bore  the  tests  applied  was  a  part  of 
the  transaction  and  clearly  admissible.  It 
was  a  question  for  the  jury  to  decide,  in  the 
light  of  circumstances  shown  to  have  attend- 
ed the  experiment,  whether  his  indifferenoe 
to  pain  was  simulated.  No  statement  of  ap- 
pellee that  it  did  not  hurt  him  to  stick  pins 
In  his  right  leg  was  admitted.  Only  the  neg- 
ative fact  that  he  did  not  flinch  when  the 
test  was  applied  went  to  the  jury,  and  it  was 
not  error  to  admit  such  evidence. 

The  testimony  of  Dr.  Field  that  when  he 
stuck  pins  in  appellee's  left  leg  he  flinched 
and  complained  of  pain  simply  tended  to 
show  a  normal  condition  of  that  part,  a  fact 
which  would  have  been  presumed  without 
such  test  and  proof.  Whether  this  was  a 
necessary  part  of  the  transaction— that  la,  of 


the  examination- may  be  doubted,  but  It  can 
hardly  hare  been  injurious  to  appellant. 
The  judgment  is  afflrmed. 

On  Rehearing. 

(January  11,  1902.) 

Oomplalnt  Is  made  in  the  motion  for  rehear- 
ing that  we  erred  in  holdhig  that  appellant 
was  not  entitled  to  a  charge  that  if  the  lights 
near  the  excavation  were  not  suflSdcnt  to 
make  the  same  obvious,  but  if,  nevertheless, 
an  ordinarily  prudent  person  would  have  left 
the  ditch  without  other  g^nards,  appellant 
would  not  be  guilty  of  negligence.  The  hold- 
ing was  based  on  the  theory  tliat  the  evidence 
showed  conclusively  that  there  was  negli- 
gence, If  the  lights  were  not  such  as  to  make 
the  ditch  obvious,  and  not  upon  the  theory 
that  appellant  owed  Johnson  any  duty  except 
to  use  ordinary  care  to  prevent  him  from  be- 
ing Injured  on  account  of  the  ditch  having 
been  dug  In  the  way  over  which  he  was  com- 
pelled to  traveL  Of  course,  appellant  had  a 
right  to  dig  the  ditch,  as  the  same  was  a 
necessary  work;  but  the  ditch,  in  its  unfinish- 
ed condition,  was  manifestly  dangerous  to  any 
one  traveling  along  there  in  the  dark,  under 
the  circumstances  surrounding  the  appellee, 
and  appellant  was  therefore  bound  to  use  or- 
dinary care  to  protect  Johnson  from  the  dan- 
ger. Appellant  knew  that  Johnson  would 
have  occasion,  in  the  performance  of  duty,  to 
go  past  the  ditch  in  the  nighttime,  that  he 
did  not  know  that  the  ditch  had  been  dug,  and 
that  be  would  naturally  suppose  that  the  way 
was  safe  and  clear.  Knowing  these  facts,  it 
placed  no  covering  over,  railing  around,  or 
guard  at  the  ditch,  and  did  not  notify  John- 
son of  Its  existence.  These  facts  were  nncon- 
troverted,  and  establish  a  clear  case  of  neg- 
ligence. The  only  excuse  offered  by  appel- 
lant for  not  taking  some  precautions  to  pre- 
vent the  accident  was  that  there  were  lights 
near  the  place  which  illuminated  the  same 
to  some  extent  The  jury  foimd,  in  accord- 
ance with  the  preponderance  of  the  evidence, 
that  the  lights  were  not  sufficient  to  make  the 
excavation  obvious.  The  mere  fact  that  some 
lights  happened  to  be  hi  that  vicinity,  which 
lighted  up  the  scene  of  the  accident  lmi>er- 
fectly,  would  not,  when  considered  In  con- 
nection with  the  other  facts,  warrant  the  con- 
clusion that  there  was  no  negligence.  Such 
insufficient  lights  would  afford  little  or  no  pro- 
tection to  one  circumstanced  as  was  appellee, 
and  ordinary  care  required  appellant  to  adopt 
some  more  efficient  means  of  protection.  A 
finding  that  there  was  negligence  could  not 
be  predicated  upon  the  existence  of  the  Im- 
perfect lights,  when  considered  together  with 
the  uncontroverted  facts,  ond  the  court  prop- 
erly declined  to  submit  such  facts  to  the  Jury 
08  a  basis  for  such  finding.  It  also  follows, 
for  the  reasons  given,  if  for  no  other,  that 
there  was  no  error  in  refushig  the  special 
charges  discussed  in  the  opinion.  We  wUl 
say,  however,  with  reference  to  those  charges. 
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that  they  appear  to  us  to  be  so  worded  as  to 
render  them  subject  to  the  construction  that 
If  the  employes  of  appellant  who  dug  the  ditch 
acted  as  ordinarily  prudent  persons,  viewing 
the  situation  from  the  standpoint  of  the  said 
employes  as  Individuals,  and  not  as  represen- 
tatives of  appellant,  and  chargeable  with  the 
knoTvledge  possessed  by  It,  would  have  done, 
then  appellant  would  not  be  guilty  of  negU-^ 
gence.  So  construed,  the  charges  would  be 
erroneous.  It  Is  doubtless  true  that  It  was 
not  Intended  for  the  Jury  to  so  construe  the 
charges,  and.  In  most  cases,  there  would  be 
no  danger  of  the  Jury  doing  so.  This  case, 
however.  Is  peculiar,  in  that  appellant  owed 
a  duty  to  .Tohnson  of  which  Its  other  em- 
ployes were  actually,  though  not  constructive- 
ly, ignorant,  and  knew  the  facts  which  made 
It  dangerous  to  leave  the  ditch  unguarded, 
while  Its  said  employ^  did  not  Such  being 
the  case,  the  charges  should  have  been  so 
framed  as  to  meet  the  exact  case  made  by  the 
evidence;  otherwise,  they  were  calculated  to 
mislead.  In  the  original  opinion,  the  conten- 
tion of  appellant  was  not  fuUy  discussed,  and 
the  opinion  Is,  in  some  particulars,  subject  to 
the  criticisms  urged  against  It  We  are  satis- 
fled,  however,  that  the  proper  conclusion  was 
reached,  and  the  motion  for  rehearing  la  there- 
fore overruled. 


HOUSTON  &  T.  O.  R.  00.  v.  CONNER. 

(Court  of  CWil  Appeals  of  Texas.    March  1, 

1902.) 

PLEDGES— HEDKMPTION—CHANaE  OP  OWNER- 
SHIP—PLEA— SUPFICIKNCY— PARTIES. 
1.  A  plea  in  a  suit  to  redeem  certain  stock 
deix)sited  as  collateral  alleged  that  complainant 
on  a  certain  day  gave  an  option  to  purchase 
the  stock,  and  that  within  "the  -said  sixty 
days"  the  holder  of  the  option  "availed  himself 
of  the  right  then  given  to  purchase  the  stock, 
and  declared  his  acceptance  of  the  said  option.'* 
It  was  not  stated  that  the  option  was  to  be  for 
OO  days,  nor  were  any  of  the  terms  of  the  op- 
tion alleged,  nor  was  any  compliance  with  the 
terms  of  the  alleged  purchase  of  the  stock  set 
forth.  Held,  that  the  plea  did  not  allege  a 
sale  of  the  stock, — an  acceptance  of  the  option, 
only,  heing  alleged,  and  not  an  election  to  pur- 
chase,— and  a  demurrer  was  properly  sustained 
thereto. 

2.  The  holder  of  stock  deposited  as  collateral 
cannot  withhold  possession  thereof  from  the 
depositor,  when  the  payment  of  the  obligation 
secured  is  tendered,  on  notice  from  alleged  pnr- 
chnsers  of  the  stock  from  the  pledgor  to  hold 
the  same,  where  the  agreement  under  which 
snch  purchasers  claimed  was  not  shown  to  be 
valid  and  binding. 

3.  A  plea  in  a  suit  to  redeem  stock  deposited 
aa  collateral,  alleging  a  sale  of  certain  stock 
by  the  pledgor,  and  that  the  stock  was  held  by 
the  pledgee  "subject  to  the  agreement."  is  de- 
fective, where  the  conditions  on  which  the 
stock  was  held  were  not  alleged,  nor  any  aver- 
ment made  as  to  a  breach  or  fulfillment  of  the 
couditioDS,  nor  any  allegation  embodied  as  to 
the  ownership  of  such  stock. 

4.  "Where  the  pledgor  of  stock  has  complied 
-with  the  conditions  on  which  the  pledge  was 
made,  the  pledgee  cannot  refuse  a  demand  for 
the  return  of  the  property  on  the  ground  that 
the  pledgor  had  parted  with  bis  title  to  the 
property,  and  agreed  that  the  pledgee  should 


i-etain  possession  subject  to  the  contract  of  sale, 
and  that  the  pledgor  should  make  the  alleged 
purchaser  of  such  stock  a  party  to  the  suit  to 
redeem;  since  such  purchaser  was  not  a  party 
to  the  contract  of  bailment,  and  the  pledgee  did 
not  make  snch  purchaser  a  party  to  the  suit 
when  opportunity  to  do  so  was  presented. 

Appeal  from  district  court,  Dallas  county; 
Richard  Morgan,  Judge. 

Suit  by  W.  C.  Conner  against  the  Houston 
&  Texas  Central  Railroad  Company  to  re- 
deem shares  of  stock  deposited  as  coUateraL 
From  a  decree  In  favor  of  the  complainant, 
the  defendant  appeals.    Affirmed. 

Baker.  Botts.  Baker  &  Lovett,  W.  J.  J. 
Smith,  and  R.  De  Armond,  for  appellant 
Coke  &  Coke  and  Cha«.  Fred.  Tucker,  for  ap- 
pellee. 

TEMPLETON,  X  On  May  5,  1808,  the  ap- 
pellee, W.  C.  Conner,  made,  executed,  and  de- 
livered to  the  appellant  the  Houston  &  Tex- 
as Central  Railroad  Company,  his  note  for 
$20,000,  due  12  months  after  date,  and  bear- 
ing Interest  at  the  rate  of  6  per  cent  per 
annum.  At  the  same  time  he  deposited  with 
appellant  certain  shares  of  stock  In  the  Dal- 
las Terminal  Railway  &  Union  Depot  Com- 
pany as  collateral  to  secure  the  note.  On 
March  6,  1901,  he  tendered  payment  of  the 
note,  and  demanded  the  return  of  the  collat- 
eral. The  tender  was  rejected,  and  the  de- 
mand refused.  Appellee  thereupon  brought 
this  suit  to  redeem  the  said  shares  of  stock, 
the  amount  due  on  said  note  being  deposited 
subject  to  the  control  of  the  court.  On  a 
ti-ial  before  the  court  without  a  Jury,  a  de- 
cree was  entered  requiring  appellant  to  re- 
turn the  collateral  to  appellee,  and  providing 
that  when  appellant  had  compiled  with  such 
decree  the  sum  on  deposit  should  be  paid  over 
to  It. 

The  only  questions  presented  on  this  appeal 
arise  upon  the  action  of  the  trial  court  in  sus- 
taining a  demurrer  to  one  paragraph  of  ap- 
pellant's answer.  The  said  paragraph  reads 
as  follows: 

"Defendant  says  that  on  or  about  the  27th 
day  of  January,  1900,  plaintiff  made  and 
entered  Into  a  contract  with  C.  P.  Hunting- 
ton, then  of  the  city  of  New  York,  state  of 
New  York,  who  was  then  acting  in  the  prem- 
ises for  the  Southern  Pacific  Company,  a  cor- 
poration created  and  existing  by  and  tmder 
the  laws  of  the  state  of  Kentucky,  wherein 
and  whereby  plaintiff  agreed,  bound,  and  ob- 
ligated himself  to,  and  did,  give  C.  P.  Hunting- 
ton, acting  for  said  Southern  Pacific  Com- 
pany, an  option  to  purchase  from  plaintiff,  for 
a  price  and  sum  then  agreed  upon,  a  majority 
of  all  of  the  outstanding  capital  stock  of  the 
.said  Dallas,  Ft  Worth  &  Gulf  Railway  Com- 
pany, and  also  then  agreed  with  said  C.  P. 
Huntington,  acting  for  said  Southern  Pacific 
Company,  that  the  stock  described  In  plaln- 
tlfTs  petition,  and  then  held  by  this  defend- 
ant, should  remain  In  the  possession  of  this 
defendant  and  should  be  subject  to  said 
agreement    That  afterwards,  and  within  the 
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said  sixty  days,  on  or  about  the  20tb  day  of 
March,  1900,  the  said  C.  P.  Huntington,  act- 
tng  for  tbe  South»n  Pacific  Company,  avaU- 
ed  himself  of  the  right  thus  given  him  by 
plalntlflF  to  purchase  said  stock,  and  declared 
his  acceptance  of  the  said  option,  and  gave 
due  and  proper  notice  thereof  to  plaintlfl. 
And  defendant  says  that  said  notice  of  said 
contract  and  agreement  between  said  plalntlCT 
and  said  Huntington,  acting  for  said  Sonth- 
em  Pacific  Company,  was  duly  given,  and  de- 
fendant had  notice  of  the  acceptance  by  said 
Hunthigton  of  said  option,  and  the  right  to 
purchase  said  stock,  and  this  defendant  was 
notified  by  said  Huntington  and  by  said 
Southern  Pacific  Company  for  which  he  was 
acting,  not  to  deliver  the  same,  or  any  part 
thereof,  to  plaintiff;  and  defendant  was  for- 
bidden by  said  Huntington  and  by  said 
Southern  Pacific  Company  to  deliver  said 
stock,  or  any  part  thereof,  to  plaintiff,  be- 
canse  of  the  sale  and  agreement  to  sell  the 
same  by  plaintiff  to  said  Southern  Pacific 
Company  through  said  Huntington,  as  here- 
inbefore alleged.  Defendant  further  alleges 
that  plaintiff,  Conner,  fully  assented  to  and 
acquiesced  in  the  retention  of  said  stock  In 
the  possession  of  the  defendant,  subject  to 
the  agreement  as  aforesaid  between  him  and 
the  said  Huntington,  acting  for  the  Southern 
Pacific  Company,  and  at  no  time  objected 
thereto,  until  a  few  days  prior  to  the  com- 
mencement of  this  suit,  when,  on  account  of 
differences  which  had  arisen  between  plaintiff 
and  the  said  Southern  Pacific  Company  re- 
specting the  meaning  and  effect  of  the  agree- 
ment between  them,  plaintiff  demanded  said 
stock  of  this  defendant  notwithstanding  his 
aforesaid  agreement,  and  the  fact  that  this 
defendant  had  knowledge  thereof,  and  notice 
from  said  Southern  Pacific  Company  and  said 
Huntington  not  to  deliver  said  stock,  or  any 
part  thereof,  to  plaintiff.  Defendant  further 
avers  that  on  or  about  the  lOtb  day  of  April, 
1901,  said  Southern  Pacific  Company  com- 
menced in  the  circuit  court  of  tbe  United 
States  for  tb%  Northern  district  of  Texas,  at 
Dallas,  a  suit  (being  numbered  650  upon  its 
equity  docket)  against  plaintiff,  Conner,  the 
Dallas,  Ft  Worth  &  Gulf  Railway  Company, 
and  this  defendant  as  defendants,  seeking 
a  specific  performance  of  the  aforesaid  coor 
tract  made  between  plaintiff  In  this  suit  and 
said  Huntington,  acting  for  said  Southern 
Pacific  Company,  and  praying,  also,  for  an 
injunction  against  defendants  In  said  suit 
Indnding  an  Injunction  against  this  defend- 
ant, restraining  It  from  delivering  to  the 
plaintiff  in  this  suit  or  to  any  one  for  him, 
any  of  the  certificates  of  capital  stock  de- 
scribed in  plaintiff's  petition  in  this  suit;  and 
said  suit  Is  still  pending  and  undetermined  In 
said  circuit  court  of  the  United  States.  De- 
fendant further  avers  that.  If  plaintiff  ever 
pledged  with  defendant  any  of  the  certificates 
described  or  referred  to  In  his  petition  hereha, 
plaintiff  has  since  sold  all  his  right  and  In- 
terest In  and  to,  or  under  and  by  virtue  of. 


said  certificates,  and  Is  no  longer  entitled.  If 
be  ever  was,  to  the  possession  thereof." 

^e  demurrer  questioned  the  suflldoicy 
of  the  plea  on  the  ground  that  It  does  not 
show  that  appellant  was  in  any  way  Interest- 
ed In  the  matters  therein  pleaded,  and  seeks 
to  set  up  and  enforce  some  supposed  claim  of 
the  Southern  Pacific  Company  to  said  collat- 
eral without  making  such  company  a  party. 
*  Appellant  contends  that  the  said  plea  shows 
that  appellee  had  by  contract  devested  him- 
self of  the  title  to  the  stock  collate-al,  and  Is 
not,  therefore,  entitled  to  recover.  The  con- 
tention cannot  be  sustained.  The  facts  stat- 
ed In  the  plea  are  not  sufficient  to  show  a  pur- 
chase by  Huntington  of  the  stock  In  contro- 
versy. The  allegation  Is  that  on  January  27, 
1900,  appellee  agreed  to,  and  did,  give  Hunt- 
ington an  option  to  purchase  a  majority  of 
tbe  stock  of  the  Dallas,  Ft  Worth  &  Gulf 
Railway  Company  for  an  agreed  consider- 
ation, and  that  afterwards,  within  the  said  60 
days,  on  or  about  March  20,  1900,  he  availed 
himself  of  the  right  thus  given,  and  declared 
bis  acceptance  of  the  option.  The  stock  In 
controversy  is  part  of  the  stock  of  tbe  Dal- 
las Terminal  Railway  &- Union  Depot  Oom- 
pany,  and  was  not,  so  far  as  la  disclosed  by 
the  plea,  the  stock  which  appellee  offered  for 
sale.  But  It  Is  not  necessary  to  rest  onr 
concloslon  upon  this  ground.  Assuming  that 
the  option  was  Intended  to  cover  the  stock  in 
controversy,  no  sale  or  change  of  ownership 
is  shown.  It  Is  not  alleged  that  Huntington, 
within  the  time  allowed  by  the  option,  elect- 
ed to  buy  the  stock  upon  the  terms  proposed, 
and  that  he  paid  or  offered  to  pay  the  agreed 
consideration,  and  that  he  had  acquired  and 
now  held  possession  or  control  of  the  stock, 
or  right  to  such  possession  or  control.  It  is 
alleged  that  he  "availed  himself  of  the  right 
thus  given  to  purchase  the  stock,  and  de- 
clared his  acceptance  of  the  said  option,"  but 
It  is  not  alleged  that  he  elected  to  bay  the 
stock,  and  proclaimed  the  election.  We  are 
not  clear  that  Huntington,  by  accepting  tbe 
option,  acquired  any  right  except  the  priv- 
ilege of  electing  to  buy  the  stock  upon  the 
terms  offered.  The  plea  does  not  state  that 
the  right  of  election  was  ever  exercised.  Hie 
right  to  accept  the  option  appears  to  be  the 
one  of  which  Huntington  availed  himself. 
If  Huntington  elected  to  buy,  and  bound  hbn- 
self  to  buy,  the  fact  should  have  been  al- 
leged without  any  indirection;  and  the  state- 
ment that  he  "availed  himself  of  the  right" 
and  "declared  his  acceptance  of  the  option," 
cannot  be  accepted  In  lieu  of  such  allegatloo. 
But  even  If  It  had  been  alleged  In  the  plea 
that  Huntington  elected  to  buy,  the  plea 
would  still  be  Insufficient  unless  It  was  fur- 
ther alleged  that  the  election  was  made  with- 
in the  time  allowed  by  the  option,  and  upon 
the  terms  offered.  The  plea  states  tbe  date 
the  option  was  given,  and  the  date  It  was  ac- 
cepted, and  that  It  was  accepted  "within  tbe 
said  sixty  days,"  but  does  not  state  that  the 
option  was  to  be  good  for  60  days,  or  for  any 
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otber  8p«cifled  term,  or  that  It  was  accepted 
within  the  time  It  was  to  run.  The  terms  of 
the  option  are  not  stated,  and  It  Is  not  al- 
leged that  Huntington  bound  himself  to  buy 
on  the  terms  of  sale  ofFered  by  appellee.  Nei- 
ther Is  It  claimed  that  Huntington  ever  com- 
piled with  any  of  the  terms  of  the  alleged 
purchase.  The  allegations  of  the  plea  in  re- 
spect to  a  sale  amount  to  no  more  than  a 
charge  that  appellee  gave  Huntington  an  op- 
tion on  the  stock,  and  that  the  option  was  ac- 
cepted. Clearly,  such  facts  would  not  con- 
stitute a  sale,  or  show  that  Huntington  ac- 
quired any  right  or  title  to,  or  interest  in,  the 
Btock  offered  for  sale. 

Appellant  presents  the  further  contention 
that  the  plea  shows  that  appellee  Is  not  en- 
titled to  recover  the  stock  collateral,  because 
be  has  parted  with  his  right  to  the  posses- 
sion thereof;  having  agreed  with  Hunting- 
ton that  the  same  should  be  retained  by  ap- 
pellant, subject  to  the  alleged  agreement  con- 
cerning the  sale  The  allegation  is  that  ap- 
pellee agreed  with  Huntington  that  the  stock 
should  remain  in  the  possession  of  appel- 
lant, and  should  be  subject  to  the  agreement 
concerning  the  sale;  that  Huntington  notified 
appellant  of  the  agreement,  and  forbade  it 
to  deliver  the  stock  to  appellee;  that  ap- 
pellee assented  to  and  acquiesced  in  the  re- 
tention of  the  stock  by  appellant,  subject  to 
the  agreement.'  It  is  obvious  that  the  right 
of  Huntington's  principal  to  Insist  upon  ap- 
pellant retaining  the  stock  depends,  In  the 
first  place,  upon  the  validity  and  binding 
force  of  the  contract  of  sale.  It  has  no  such 
right,  unless,  by  virtue  of  the  contract  of 
sale,  It  acquired  and  now  holds  the  title  to 
the  stock  ofTered  by  appellee  for  sale,  or  at 
least  some  enforceable  claim  thereto.  We 
have  seen  above  that  such  is  not  the  case, 
and  the  Southern  Pacific  Company  cannot  in- 
sist upon  appellant  holding  the  stock  in  con- 
troversy subject  to  an  agreement  to  sell 
which  is  not  shown  to  be  valid  and  binding. 
But  even  If  the  agreement  of  sale  was  suf- 
ficient to  vest  a  right  In  the  Southern  Pa- 
cific Company  to  the  stock  sold,  still  the 
plea  Is  defective,  for  the  reason  that  It  does 
not  show  the  conditions  upon  which  the 
stock  collateral  was  to  be  held  by  appellant, 
or  that,  under  the  conditions  upon  which  it 
was  to  be  held,  appellee  Is  not  now  entitled 
to  recover  possession.  It  is  not  alleged  that 
appellee  has  not  conveyed  to  the  Southern 
Pacific  Company  a  majority  of  the  capital 
stock  of  the  Dallas,  Ft  Worth  &.  Gulf  Rail- 
way Company,  which  is  what,  according  to 
appellant's  theory,  he  had  contracted  to  do. 
The  only  allegation  in  respect  to  the  terms 
opon  which  the  stock  in  controversy  was  to 
be  held  by  appellant  is  that  it  was  to  be  held 
"subject  to  the  agreement."  The  plea  does 
not  disclose  the  purpose  of  the  pledge.  Was 
the  stock  in  controversy  the  subject  of  the 
sale?  Was  it  to  be  held  as  security  for  the 
faithful  performance  by  appellee  of  his  part 
4>f  the  contract  of  sale?    Was  the  stock  ever 


to  be  delivered  to  the  Southern  Pacific  Com- 
pany, and,  if  so,  upon  what  terms?  Was  it 
ever  to  be  delivered  to  appellee,  and,  if  so, 
upon  what  conditions?  Under  the  terms 
upon  which  the  stock  was  pledged,  who  is 
now  entitled  to  possession  thereof,— the 
Southern  Pacific  Company  or  the  appellee? 
Have  the  conditions  of  the  pledge  been  per- 
formed or  violated  by  either  party?  Is  the 
stock  still  subject  to  the  pledge?  The  plea 
Is  silent  In  respect  to  these  matters,  and 
shows  no  present  right  in  the  Southern  Pa- 
cific Company  to  have  the  stock  held  sub- 
ject to  the  pledge. 

Appellant  also  contends  that  the  plea  pre- 
sents a  defense  to  appellee's  suit,  because  It 
shows  that  the  Southern  Pacific  Company  Is 
asswting  some  right  or  title  to  the  stock  in 
controversy,  and  is  claiming  that,  by  virtue 
of  an  agreement  with  appellee.  It  Is  entitled 
to  have  the  stock  held  by  appellant,  subject 
to  a  contract  made  by  appellee  with  It  for 
the  sale  of  certain  railway  stocks,  and  has 
notified  appellant  of  the  facts,  and  forbidden 
It  to  deliver  the  stock  to  appellee^  Such  be- 
ing the  case,  appellant  insists  that  appellee 
should  be  compelled  to  make  the  Southern 
Pacific  Company  a  party  to  this  suit.  In  or- 
der that  the  rights  of  the  claimants  of  the 
stock  In  controversy  may  be  adjudicated,  and 
appelant  protected  against  the  demands 
which  may  be  made  on  it  by  the  Southern 
Pacific  Company.  The  stock  was  originally 
deposited  with  appellant  by  appellee,  who 
was  then  the  undisputed  owner  thereof.  Ap- 
pellee has  complied  with  the  .conditions  upon 
which  the  deposit  was  made,  and  demands 
the  return  of  his  property.  Appellant  Is  re- 
sisting the  demand  on  the  ground  that,  since 
the  deposit  was  made,  appellee  has  parted 
with  his  title  to  the  property,  and  with  his 
right  to  possession  thereof,  and  has  agreed 
that  it  should  be  retained  by  appellant,  sub- 
ject to  a  contract  made  by  blm  with  the 
Southern  Pacific  Company.  We  have  seen 
above  that  the  facts  pleaded  do  not  show 
that  the  Southern  Pacific  Company  ever  ac- 
quired, or  now  has,  any  title  to  or  Interest  in 
the  stock  in  controversy,  or  right  to  the  pos- 
session thereof,  or  right  to  insist  upon  the 
stock  being  held  in  pledge.  Appellant,  hav- 
ing received  the  stock  from  appellee.  Is 
bound  to  restore  It  to  him  upon  his  comply- 
ing with  the  conditions  of  the  deposit,  unless 
by  subsequent  agreement  he  has  charged  the 
stock  with  an  additional  pledge.  No  such 
pledge  Is  shown,  and  if  the  Southern  Pa- 
cific Company  was  a  party,  and  was  assert- 
ing such  pledge,  based  upon  the  facts  set  up 
by  appellant.  It  would  be  cast  in  the  suit 
Unless  the  Southern  Pacific  Company  has  a 
better  claim  or  greater  right  than  appellant 
has  discovered,  it  has  no  Interest  In  this  pro- 
ceeding, and  appellant  would  incur  no  liabil- 
ity to  it  by  surrendering  the  stock  In  con- 
troversy to  appdlee.  Nor  is  appellee  bound 
by  any  contract  with  appellant  not  to  de- 
mand the  stock.    Appellant  was  not  a  party 
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either  to  the  alleged  contract  of  appellee  to 
sell  the  stock  to  Hnntlngton,  or  to  the  agree- 
ment that  the  stock  In  controversy  should 
be  held  subject  to  such  contract.  Appellee, 
the  owner  of  the  stock,  never  notified  ap- 
I>ellant  that  it  might  bold  the  stock  subject 
to  the  alleged  agreement,  and  never  Inform- 
ed It  that  the  stock  in  its  possession  had 
been  pledged  by  him  to  the  Southern  Pa- 
cific Company  for  any  purpose.  The  said 
company  notified  appellant  that  it  bad  con- 
tracted to  buy  of  appellee  certain  railroad 
stocks,  and  that  appellee  had  agreed  that 
appellant  should  hold  the  stock  In  contro- 
versy, subject  to  said  contract,  and  forbade 
appellant  to  deliver  the  stock  to  appellea 
It  was  the  duty  of  appellant  to  reply  to  such 
notice  and  command  by  saying  that  it  bad 
contracted  with  appellee  to  return  the  col- 
lateral In  Its  hands  to  him  when  he  com- 
piled with  the  conditions  upon  which  the 
same  had  been  deposited,  and  that  It  wonid 
do  so  unless  restrained  by  proper  legal  pro- 
ceedings. If  the  facts  were  as  claimed  by 
the  Southern  Pacific  Company,  It  should 
have  Instituted  such  proceedings,  or  have  In- 
tervened in  this  snit.  If  appelant  desired 
to  avoid  futnre  controversy  with  the  said 
company,  it  coald  and  should  have  made  that 
company  a  party.  It  was  given  an  oppor- 
tunity to  make  said  company  a  party,  and 
failed  to  do  so,  and  shonld  not  now  be  heard 
to  complain.  There  is  no  error  In  the  Judg- 
ment, and  it  la  afllrmed.    Affirmed. 


GALVESTON,  H.  ft  S.  A.  BT.  CO.  ▼.  SHER- 
WOOD. 
(Conrt  of  Civil  Appeals  of  Texas.    March  19, 
1902.) 

MA8TBR  AND  SERVANT— IN JORT  TO  SERVANT 
— NKOLIOENCE  OF  MASTER— FELLOW  SERV- 
ANT—INCOMPBTENCT  OP  FELLOW  SERVANT 
—ACTION— IN8TRBCTIONS— EXAMINATION  OF 
PLAINTIFF-APPEAIj-ASSiaNMBNTS. 

1.  An  assignment  that  tiie  conrt  erred  in 
overruling  demurrer  to  the  petition  because  it 
failed  to  set  out  a  cause  of  action  Is  too  gen- 
eral to  raise  the  question  of  error  in  overroling 
special  exceptions  against  the  petition. 

2.  The  court  has  uo  power,  In  a  personal  in- 
jury case,  to  appoint  surgical  experts,  and  or- 
der an  examination  by  tuem  of  plaintiff,  for 
the  purpose  of  obtaining  the  evidence  of  such 
experts  as  to  the  nature  and  extent  of  plain- 
tiff's iujuries. 

3.  Where  no  affidavits  are  filed  in  a  personal 
Injury  case  In  support  of  a  motion  by  defendant 
for  tlie  appointment  of  surgeons  to  examine 
plaintiff,  which  show  the  necessity  therefor  or 
any  belief  as  to  what  such  examination  will 
develop,  and  defendant's  physicians  have  free- 
ly examined  plaintiff  before  the  trial  and  tes- 
tify as  to  his  condition,  the  deuial  of  such  mo- 
tion, even  if  erroneous,  is  harmless,  though  the 
testimony  of  defendant's  physicians  is  contra- 
dicted. 

4.  Where  a  vice  principal  Is  negligent  in  or- 
dering a  fellow  servant  of  plaintiff  to  do  cer- 
tain work  for  which  he  is  physically  incapaci- 
tated, aud  such  incapacity  is  known,  or  in  the 
exercise  of  due  care  should  be  known,  to  the 
vice  principal,  and  plaintiff  is  injured  as  a  re- 
sult thereof,  he  may  recover  from  the  master. 


though   the  negligence  of  the  fellow  servant 
contributes  to  the  injury. 

5.  A  party  asking  a  special  charge,  whidi 
is  refused,  cannot  complain  of  the  giving  of 
such  instruction  in  the  general  charge. 

On  Rehearing. 

1.  There  was  uo  evidence  in  an  action  by  a 
servant  agaiust  his  master  for  injuries  received 
while  carrying  one  end  of  a  log,  by  the  act  of 
his  fellow  servant,  who  was  of  insufficient 
strength,  in  allowing  the  other  end  to  fall,  that 
the  log  was  too  heavy  to  be  carried,  or  that 
plaintiff  knew  of  the  inability  of  the  fellow 
servant,  or  that  it  could  have  been  carried  on 
a  truck,  which  was  the  only  means  provided  to 
carry  heavy  objects.  The  negligence  of  plain- 
tiff in  failing  to  use  appliances  furnished  by 
the  master  was  not  pleaded  as  a  defense,  but 
the  pleadings  and  evidence  showed  that  the 
servants  were  directed  to  carry  the  log.  Hel4, 
that  it  was  not  error  to  refuse  to  instruct  that 
plaintiff  was  negligent  In  attempting  to  carry 
the  log  if  there  were  appliances  whidh  he  could 
have  used,  as  such  Instruction  authorizes  a 
verdict  for  defendant,  even  though  plaintiff  had 
no  knowledge  of  the  existence  of  such  appli- 
ances, aud  takes  the  question  of  negligence  in 
attemptiug  to  carry  the  log  from  the  jury. 

2.  The  duty  of  furnishing  fellow  servants  ca- 
pable of  doing  the  work  being  on  a  master, 
his  failure  so  to  do,  which  results  in  the  in- 
jury of  another  servant  having  uo  knowledge 
that  his  fellow  servant  is  incompetent,  is  neg- 
ligence authorizing  a  recovery  by  the  injured 
servant,  though  his  means  of  knowledge  of  the 
incompetency  of  the  fellow  servant  was  eqaal 
to  the  master's,  as  he  had  a  right  to  presume 
that  the  fellow  servant  was  competent. 

Appeal  from  district  coortr  Medina  county: 
L  L.  Martin,  Judge. 

Action  by  H.  Sherwood  against  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company  for  injuries  received  while  In  de- 
fendant's employ.  From  a  Judgment  for 
plaintiff,  the  defendant  appeals.    Affirmed. 

Baker,  Botts,  Baker  ft  Lovett  and  EUls, 
Gamer  ft  Love,  for  appellant  Ed  De  Montel. 
S.  B.  Easley,  Perry  J.  Lewis,  and  H.  C.  Car- 
ter, for  appellee. 

NEILL,  J.  This  Is  a  suit  brought  by  the 
appellee  against  appellant  to  recover  $35.0UU, 
damages  for  personal  injuries  alleged  to  have 
been  Inflicted  by  the  negligence  of  appel- 
lant. The  railroad  company  answered  by 
general  and  special  exceptions,  a  plea  of  not 
guilty,  and  pleas  of  contributory  negligence 
and  assumed  risk,  and  negligence  of  a  fel- 
low servant  The  trial  of  the  case  resalted 
In  a  Judgment  in  favor  of  appellee  for  $14,- 
000,  from  which  this  appeal  la  prosecntcd. 

Conclusions  of  Fact 

On  the  5th  day  of  December,  appellee  was 
In  the  employ  of  appellant  In  its  shops  at 
San  Antonio,  and  while  so  employed  was 
under  the  direction  and  control  of  Henry 
Donnell,  the  company's  vice  principal.  Don- 
nell  ordered  him  and  Charles  Ricbter,  a  fel- 
low servant,  to  take  up  and  carry  a  piece 
of  timber,  2  by  12,  20  feet  long,  and  weigh- 
ing IGO  pounds,  from  the  yard  opposite  the 
boiler  shop  to  an  engine  In  the  roundhouse. 
In  obedience  to  the  foreman's  order  they  at- 
tempted to  lift  and  carry  it,  and  hi  their  ef- 
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fort  to  do  80,  while  appellee  had  one  end 
on  his  shoulder,  Bichter,  in  trying  to  lift  the 
otlier  to  his  shoulder,  let  the  tlmher  fall  be- 
cause he  was  not  strong  enough  to  sustain 
its  weight,  whereby  the  appellee  was  seri- 
ously and  permanently  injured.    RIchter  was 
physically  incapable  of  lifting  and  carrying 
bis  end  of  the  timber,  which  fact  was  known 
to  appellant,  or  by  the  exercise  of  ordinary 
care  could  hare  been.    Such  physical  Inabil- 
ity of  RIchter  was  unknown  to  appellee,  and 
was  not  apparent  to  him,  nor  was  It  as  ob- 
TiouB  to  him  as  it  was  to  Donnell,  nor  by 
the  exercise  of  ordinary  care  and  the  nse  of 
his  senses  and  the  knowledge  he  bad  of  RIch- 
ter conld  appellee  have  known  of  Rlchter's 
physical  incapacity  and  incompetency  to  do 
the  work  ordered  by  Donnell.     It  was  negli- 
gence in  appellant,  through  its  Tlce  principal, 
to  order  appellee  and  RIchter  to  do  work 
which  the  latter  was  physically  nnable  to 
perform,  and  thereby  subject  the  appellee  to 
an  extra  hazard  not  contemplated  by  bis  coa- 
tract  of  employment    Such  negligence  waa 
the  proximate  cause  of  his  Injury.    The  ap- 
pellee was  not  guilty  of  contributory  negli- 
gence, and.  being  Ignorant  of  Rlchter's  Incom- 
petency, did  not  assume  the  risk  of  the  dan- 
ger Incident  thereto.    By  reason  of  such  neg- 
ligence the  apx)ellee  sustained  serious  and  per- 
manent injuries,  to  his  damage  in  the  snm  of 
$14,000. 

Conclusions  of  Law. 

1.  The  appellant's  first  assignment  of  er- 
ror is,  "The  court  erred  in  oyerrullng  defend- 
ant's demurrers  to  plaintifTs  petition  because 
eald  petition  failed  to  set  out  a  cause  of  ac- 
tion against  defendant."  A  general  demur- 
rer and  four  special  exceptions  were  pre- 
sented and  lurged  against  the  i)etltion,  and 
all  questions  raised  by  them  are  presented 
for  consideration  nnder  this  assignment. 
The  petition  is  good  as  against  the  general 
demurrer.  The  assignment  of  error,  in  so 
far  as  It  attacks  the  ruling  on  the  special 
exceptions,  is  too  general,  and  cannot  be  con- 
sidered. Flewellen  y.  Ft  Bend  Co.  (Tex. 
Civ.  App.)  42  S.  W.  775;  Traylor  v.  State 
(Tex.  Civ.  App.)  46  S.  W.  81;  Smith  v.  Bus- 
sell  (Tex.  Civ.  App.)  56  S.  W.  687. 

2.  The   second   and  third   assignments   of 
error  raise  the  question  of  the  power  of  the 
trial  court  to  appoint  surgical  experts  and  or- 
der an  examination  by  them  of  a  plalntlfT, 
vs-bo   Is  seeking  to  recover  for  physical  in- 
juries, and  compel  him  against  his  consent 
to  subnalt  to  such  an  examination  for  the  pur- 
pose of  using  the  testimony  of  the  surgeons 
as  to  facts  ascertained  and  opinions  formed 
by  tbem  from  the  examination  as  to  the  na- 
tiire    and  extent  of  the  plalntltTs  injuries. 
The   trial  court,  upon  application  of  appel- 
lant to  appoint  the  experts  and  order  the  ex- 
amination, held  that  it  had  no  such  power. 
Upon  tbe  question  the  authorities  are  in  hope- 
less conflict,  and  we  will  not  even  undertake 
to  determine  where  the  weight  lies,  so  nearly 
do  they  seem  to  be  balanced  on  either  side. 


We  will  only  dte  a  few  of  the  cases  outside 
of  this  state,  and  refrain  from  comment,  for 
we  can  add  nothing  to  what  has  been  said  on 
one  side  or  the  other.  These  cases  sustain 
the  ruling  of  the  trial  judge:  Railroad  Co. 
V.  Botsford,  141  TJ.  S.  250,  11  Snp.  Ct  1000, 
35  L.  Ed.  734;  Railroad  Oo.  v.  Grlfto,  25 
C.  C.  A  417,  80  Fed.  278;  McQulgan  v.  Rail- 
road Co.  (N.  T.)  29  N.  B.  235,  14  L.  R.  A 
466,  26  Am.  St  Rep.  507;  Pennsylvania  Co. 
v.  Newmeyer  (Ind.)  28  N.  B.  860;  Parker 
V.  Bnslow,  102  111.  272,  40  Am.  Rep.  688; 
Mills  V.  Railroad  (3o.  (Del.  Super.)  40  AtL 
1114.  Thffle  are  opposed  to  it:  Railroad 
Co.  V.  Hill  (Ala.)  8  South.  90,  0  L.  R.  A.  442, 
24  Am.  St  Rep.  764;  Shepard  v.  Railway 
Co.,  85  Mo.  629,  55  Am.  Rep.  390;  Sidekum 
V.  Railway  Co.,  93  Mo.  400,  4  8.  W.  701,  8 
Am.  St  Rep.  549;  Owens  v.  Railroad  Co., 
95  Mo.  169,  8  S.  W.  360,  6  Am.  St  Rep.  89; 
Hatfield  v.  Railroad  Co.  (Minn.)  22  N.  W. 
176,  53  Am.  Rep.  14;  White  v.  Railway  (3o., 
61  Wis.  536,  21  N.  W.  624,  50  Am.  Rep.  164; 
Scbroeder  v.  Railroad  Co.,  47  Iowa,  375.  In 
this  state  the  weight  of  authority  seems  to 
sustahi  the  holding  of  the  trial  court.  Rail- 
road Co.  V.  White  (Tex.  Civ.  App.)  61  S.  W. 
855;  Railroad  Co.  v.  Pendery  (Tex.  Civ.  App.) 
86  8.  W.  793;  Railroad  Co.  v.  Langston  (Tex. 
Civ.  App.)  47  S.  W.  1029.  See,  also.  Railway 
C!o.  V.  Butcher,  88  Tex.  315,  18  S.  W.  583. 
Since  the  opinion  of  the  supreme  court  of  the 
United  States  In  Railroad  Co.  v.  Botsford, 
supra,  the  courts  of  this  state  have  held  with 
the  majority  of  the  court  in  that  case,  and, 
in  accordance  with  It  we  sustain  the  ruling 
of  the  court  below  on  tbe  question.  Besides, 
If  the  court,  under  the  law,  had  the  power  to 
compel  the  examination,  it  is  not  shown  that 
appellant  was  prejudiced  by  Its  ruling.  Its 
motion  was  not  supported  by  any  atudavlt 
showing  any  necessity  for  it,  or  any  belief 
as  to  what  such  an  examination  would  de- 
velop. Railroad  Co.  v.  Brunker  (Ind.)  26  N. 
E.  181.  The  appellee,  prior  to  the  trial,  had 
been  repeatedly  examined  by  the  appellant's 
surgeons,  who  testified  in  the  case,  and 
gave  their  opinions  freely  as  to  the  nature 
and  extent  of  his  injuries.  It  is  true,  their 
testimony  is  directory  in  conflict  with  that  of 
two  members  of  their  profession.  Yet  from 
the  known  disposition  of  doctors  to  disagree, 
we  cannot  say.  In  the  absence  of  some  kind 
of  showing  on  appellant's  part  what  the  ex- 
amination by  professional  experts  appointed 
by  the  court  would  probably  develop,  that  ap- 
pellant was  prejudiced  by  the  ruling. 

3.  The  third  paragraph  of  tbe  court's 
charge  is  as  follows:  "If  yon  believe  from 
tbe  evidence  that  on  or  about  December  5, 
1901,  plaintiff  was  In  the  employ  of  defend- 
ant In  its  shops  at  San  Antonio,  and  that 
while  so  employed  he  was  under  the  direc- 
tion and  control  of  one  Donnell,  and  that 
the  said  Donnell  ordered  the  plalntiS  and  one 
RIchter  to  take  up  and  carry  a  plank  or 
piece  of  timber,  as  alleged  in  plalntltT's  peti- 
tion, and  that  in  ot>edience  to  said  order  th 
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plaintiff  and  said  Rlcbter  attempted  to  carry 
the  said  plank  or  timber;  and  you  further 
find  from  the  evidence  that,  while  plaintiff 
had  said  plank  or  timber  upon  his  shoulder, 
said  Rlchter  dropped  his  end  of  said  plank 
or  timber,  and  Injured  plaintiff,  as  alleged  in 
plalntift's  petition ;  and  you  further  And  from 
the  evidence  that  said  Rlchter  was  physically 
unable  to  sustain  or  hold  up  his  end  of  said 
plank  or  timber,  and  that  defendant  knew  ol 
this,  or  by  the  exercise  of  ordinary  care 
could  have  known  of  it,  and  that  it  was  neg- 
ligence on  the  part  of  defendant  to  order  the 
said  Rlchter  to  assist  in  carrying  said  plank 
or  timber,  if  he  w«8  so  ordered,  and  that 
such  negligence,  if  any,  was  alleged  in  his 
petition;  and  you  further  find  from  the  evi- 
dence tiiat  the  plaintiff  was  not  guilty  of 
negligence,  and  that  he  did  not  assume  the 
risk,— then  and  In  such  case  yon  will  find 
for  the  plaintiff."  This  is  assigned  as  error, 
the  abjection  being  that  it  is  so  framed  as  to 
authorize  the  Jury  to  disregard  the  defense 
of  negligence  of  fellow  servant  The  neg- 
ligence charged  by  appellee  was  the  order 
given  him  and  Bichter  by  appellant  to  take 
up  and  carry  a  timber  with  the  knowledge  on 
its  part  that  Rlchter  was  physically  unable 
to  perform  the  service.  The  negligence  of  a 
fellow  servant  pleaded  was  that  Rlchter  fail- 
ed to  give  notice  to  appellee  of  his  inability 
to  carry  his  end  of  the  timber,  and  of  his 
intention  to  let  it  drop.  To  sustain  the  as- 
signment It  must  appear  that  there  was  such 
negligence  of  a  fellow  servant  pleaded,  and 
evidence  introduced  in  support  of  the  plea,  as 
would  at  least  tend  to  show  that  the  negli- 
gence of  a  fellow  servant  was  the  proximate 
cause  of  appellee's  Injury.  If  the  injury  were 
caused  by  the  Joint  result  of  the  negligence 
of  the  appellant  and  the  fault  of  a  fellow 
servant,  appellee's  right  to  recover  would  be 
maintained:  for  the  original  negligence  of  ap- 
pellant would  still  remain  as  the  culpable  and 
direct  cause  of  the  Injury,  and  the  interven- 
ing fault  of  Rlchter  which  might  have  con- 
tributed to  it  could  not  be  regarded.  Shear. 
&  R.  Neg.  8  188;  Busw.  Pers.  Inj.  {|  103, 
201;  Supple  V.  Agnew  (III.)  61  N.  B.  892. 
The  act  of  negligence  pleaded  by  appellee  is 
in  Itself  of  such  a  character  that  it  could 
not  possibly  be  the  negligence  of  Rlchter.  It 
was  the  negligence  of  Donnell,  who,  though 
appellant's  servant,  was  Its  vice  principal, 
and  not  a  fellow  servant  of  the  appellee,  and 
could  not  be  the  act  of  any  one  else.  So,  It 
Is  seen,  from  the  very  nature  of  the  allega- 
tions in  appellee's  petition  and  in  appellant's 
answer,  that,  if  those  in  the  former  were  prov- 
en, those  In  the  latter  could  not  be.  But  if 
the  concurring  negligence  of  a  fellow  servant 
were  a  defense  to  an  action  of  this  charac- 
ter, there  would  have  to  be  some  evidence 
tending  to  support  it  to  warrant  a  court  In 
submitting  It  to  the  jury  In  its  charge.  Ap- 
pellant has  pointed  to  no  such  evidence  In  Its 
brief,  nor  are  we,  from  an  examination  of  the 
record,  able  to  find  any.    It  simply  shows 


that  Rlchter  was  too  weak  to  lift  and  carry 
his  end  of  the  timber,  and  it  fell  because  tibe 
force  of  gravity  acting  upon  It  was  greater 
than  his  strength,  which  he  used  to  its  ut- 
most to  perform  the  labor  Imposed  ispaa  him. 

4.  The  fifth  paragraph  of  the  court's 
charge,  complained  of  in  appellant's  fiftb  as- 
slgnyient  of  error,  is  an  exact  copy  of  spedaJ 
charge  No.  2  asked  by  it  and  refused  by  the 
court.  Having  requested  a  charge  in  the  pre- 
cise lang^iage,  the  appellant  cannot  he  beard 
to  complain  of  It  Railway  Co.  v.  Sein,  89 
Tex.  63,  33  S.  W.  215,  558. 

5.  What  we  have  said  in  oar  third  conclu- 
sion of  law  is  applicable  to  and  disposes  of 
appellant's  sixth  assignment  of  error. 

6.  The  substance  of  special  charges  Nos. 
8,  6,  and  9,  the  failure  of  which  to  give  la 
complained  of  in  the  seventh,  eighth,  and 
ninth  assignments  of  error,  is  given  in  the 
court's  general  charge  and  in  special  Instruc- 
tions Nob.  B  and  7,  given  at  appellant's  re- 
quest 

7.  The  charge  of  the  court  correctly  states 
the  measiu:e  of  damages.  Traction  Co.  ▼. 
White  (Tex.  Sup.)  61  S.  W.  706;  Railway  Co. 
V.  Morrison.  93  Tex.  527,  56  S.  W.  745. 

8.  Our  conclusions  of  fact  dispose  of  those 
assignments  which  complain  of  the  Insuffi- 
ciency of  the  evidence  to  support  the  vetdlct. 
adversely  to  appellant 

The  Judgment  is  affirmed. 

On  Rehearing. 
(AprU   16,   1902.) 

In  our  original  opinion  we  considered,  as 
carefully  as  we  could,  the  assignment  of  er- 
ror which  complains  of  the  court's  refusal 
to  appoint  a  board  of  physicians  to  make  a 
physical  examination  of  appellee,  and,  with- 
out expressing  any  views  of  our  own  upon 
the  question,  contented  ourselves  with  citing 
the  authorities  pro  and  con,  and  following 
what  we  believe  to  be  the  trend  of  the  deci- 
sions of  the  highest  courts  of  this  state.  We 
still  refrain  from  entering  into  a  discussion 
of  the  question,  but  cite  as  an  additional  au- 
thority Wats.  Dam.  §§  649,  650. 

To  have  given  the  special  charge  referred 
to  In  appellant's  sixth  assignment  of  error 
would.  In  our  opinion,  have  been  to  ignore 
the  facts  in  the  case  and  the  principles  of 
law  applicable  to  them.  As  Is  said  by  the 
supreme  court  of  Illinois  In  Supple  r.  Ag- 
new, 61  N.  E.  395:  "It  Is  as  much  the  duty 
of  the  master,  under  such  circumstances  as 
are  shown  by  the  record  in  this  case,  to  fur- 
nish an  adequate  number  of  competent  co- 
laborers,  as  it  is  to  furnish  sufficient  aud 
suitable  Implements  and  machinery.  TThe 
master  owes  a  duty  to  his  servant  to  exer- 
cise reasonable  care  in  supplying  for  the 
performance  of  the  work  an  adequate  num- 
ber of  fit  and  competent  servants,  and  f<H- 
failure  of  duty  in  this  respect  he  is  responsi- 
ble in  damages  to  a  servant  injured  in  conse- 
quence thereof.'    Bailey,  Mast.  Llab.  {k.  68; 
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Swift  &  Oo.  ▼.  RntkowBkl,  182  IH.  24,  64  N. 
E.  1088.    Shearman  &  Redfleld,  In  their  work 
on  Negligence  (Sth  Ed.,  i  193)  say:    'Another 
4at7  which  the  master  owes  to  his  servant  is 
that  of  employing  a  sufficient  number  to  do 
the  work,  so  far  as  may  be  necessary  to  en- 
Able  them  to  do  It  In  safety;  but,  as  In  other 
cases,  he  Is  only  bound  to  use  ordinary  care 
for  that  purpose.    It  Is  not  always  consistent 
with  such  care,  however,  to  provide  a  force 
Just  sufficient   tor  the   regular,    every-day 
course  of  business.     Preparation   must  be 
jnade  for  those  extraordinary  emergencies 
which,  although  they  do  not  frequently  oc- 
cur, are  stUl  known  In  common  experience  to 
be  likely  to  occur  occasionally.'     Flike  v. 
Railroad  Co.,  68  N.  T.  6^.  13  Am.  Rep.  646; 
Booth  V.  Railroad  Co.,  73  N.  T.  38,  29  Am. 
Rep.  97;   Railroad  Co.  v.  Herbert,  116  IT.  S. 
642,  6  Sup.  Ct  590,  29  L.  Ed.  765.    In  the  lat- 
ter case  the  supreme  court  of  the  United 
-States,  speaking  by  Mr.  Justice  Field,  sold: 
'The  servant  does  not  undertake  to  Inctir  the 
risks  arising  from  the  want  of  sufficient  and 
skillful  colaborers,   or  from  defective  ma- 
chinery or  other  instruments  with  which  he 
Is  to  worlc.    His  contract  implies  that  In  re- 
gard to  these  matters  his  employer  will  make 
adequate  provision  that  no  danger  shall  en- 
sue him.'    Railroad  Co.  v.  Barber,  5  Ohio  St 
541,  67  Am.  Dec.  312;  Moss  v.  Railroad  Co., 
49  Mo.  167,  8  Am.  Rep.  126."    The  charge  of 
the  trial  court  Is  in  perfect  harmony  with  the 
well-settled  principles  expressed  by  the  court 
In  that  case,  and  the  evidence  adduced  upon 
the  trial  was  such  as  required  the  court  to 
submit  the  questions  of  fact  upon  the  law 
applicable  to  them  to  the  Jury.    It  was  for  the 
Jury,  and  not  the  trial  court  nor  this  court,  to 
pass  upon  and  determine  the  material  facts 
upon  which  appellee  based  his  action.    Our 
conclusions  of  fact  set  out  In  the  original 
opinion  are  simply  an  expression  of  the  ma- 
terial facts  necessarily  found  by  the  jury, 
"With  the  finding  on  our  part  that  the  evi- 
dence Is  reasonably  sufficient  to  support  the 
Jnry'B  findings. 

So    much    of    appellant's    eighth    special 
charge,  referred  to  In  appellant's  ninth  as- 
Blgnment  of  error,  as  is  the  law  applicable 
to  the  case  made  by  the  pleadings  and  evi- 
dence.   Is    embodied    In    the    court's    main 
charge.    It  would  have  been  manifestly  er- 
ror for  the  court  to  have  instructed  the  Jury, 
as  requested  in  the  latter  part  of  the  charge, 
"If    they  believed  from  the   evidence  that 
there  were  appliances  at  hand  which  plain- 
tur  could  have  used,  and  by  the  use  of  which 
the  danger  of  removing  the  plank  could  have 
t>een  obviated,  then  the  attempt  to  carry  the 
plank  on  his  shoulder  was  negligence  on  the 
part  of  plaintUt,  and  to  find  for  defendant" 
Under  this  charge  the  Jury  would  have  been 
.autborlzed  to  find  for  the  defendant  If  suit- 
able appliances  were  at  hand  with  which 
plaintiff  could  have  removed  the  plank,  re* 
.sardlesa  of  the  fact  of  whethw  or  not  he 


knew  that  such  appliances  were  at  hand 
when  he,  with  Richter,  undertook  to  carry 
the  piece  of  timber.  Besides,  the  only  evi- 
dence of  appliances  being  at  hand  was  that 
hand  trucks  were  used  In  the  shops  "for  re- 
moving articles  too  heavy  to  be  carried." 
The  evidence  does  not  tend  to  show  that 
the  timber  was  too  heavy  to  be  "carried  by 
two  men,  nor  that  it  was  apparent  to  appel- 
lee that  it  was  too  heavy  to  be  carried  by 
him  and  Richter.  Nor  is  there  any  testimo- 
ny going  to  show  that  it  could  have  been 
carried  on  a  hand  truck  from  where  It  lay 
to  the  place  designated.  There  was  no  such 
defense  pleaded  as  that  appellee  was  guilty 
of  negligence  in  not  using  an  appliance  pro- 
vided by  appellant  for  carrying  the  timber. 
On  the  contrary.  Its  pleading  shows,  as  well 
as  the  evidence,  that  when  the  order  was 
given  ai^Uee  and  Richter  to  remove  the 
timber.  It  contemplated  that  they  should  car- 
ry It  bodily.  Besides,  the  special  charge.  It 
given,  would  have  taken  from  the  Jury  the 
issue  of  whether  or  not  it  was  negligence  to 
attempt  to  carry  the  timber  in  the  customary 
way,  and  In  effect  Instructed  them  that  the 
attempt  to  carry  It  without  using  such  ap- 
pliances as  might  have  been  at  hand  would 
be  negligence  per  se.  There  is  no  statute  In 
this  state  making  It  negligence  tor  two  men 
to  undertake  to  carry  on  their  shoulders,  or 
In  any  other  way,  without  using  mechanical 
appliances,  a  piece  of  timber  of  any  kind,  nor 
are  the  facts  in  this  case  such  as  would  war- 
rant the  court  in  giving  a  charge  which  In 
effect  would  take  the  question  of  negligence 
from  the  Jury,  and  make  It  negligence,  as  a 
matter  of  law,  for  the  appellee,  without 
knowing  the  physical  incapacity  of  Richter, 
to  undertake  with  him  to  lift  and  carry  the 
timber  in  the  ordinary  way  without  using 
mechanical  appliances,  if  any  were  at  hand. 

As  has  been  said,  It  was  the  duty  of  ap- 
pellant to  use  reasonable  care  to  furnish  ap- 
pellee a  colaborer  physically  able  to  do  the 
work  ordered,  and  its  failure  to  exercise  such 
reasonable  care  In  furnishing  a  competent 
hand  would  be  negligence,  and,  If  appellee 
was  Injured  by  reason  of  such  negligence, 
appellant  would  be  liable,  unless  appellee 
knew  of  the  incompetency  of  his  fellow  serv- 
ant It  is  not  a  question  as  to  whether  ap- 
pellant and  appellee  had  equal  means  of 
knowledge.  It  was  the  duty  of  the  former 
to  know,  or  to  have  exercised  ordinary  care 
to  obtain  such  knowledge.  It  was  not  the 
latter's  duty,  as  a  matter  of  law,  to  know 
whether  Richter  was  competent  or  not  In 
the  absence  of  knowledge,  or  of  such  facts 
as  would  charge  him  with  knowledge,  he 
had  the  right  to  presume  that  his  co-employd 
was  able  to  do  the  work  appointed,  from 
the  very  fact  that  he  was  ordered  with  him 
by  appellant  to  perform  it 

We  have  found  no  reason  to  recede  from 
our  former  opinion,  and  the  motion  for  re- 
hearing is  overruled. 
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JONES,  Ocmntj  Judge,  t.  OlRVBR  et  al. 

(Court  of  CItU  Appeals  of  Texas.     March  8, 

1602.) 

V0TBR3  —  QUALIFICATIONS  —  PKEBHOLDKRS— 
BLBCnON  DISTRICT— BOUNDARIBS— DE- 
SCRIPTION—SUFFICISNCT. 

1.  At  an  .election  to  determine  whether  atock 
may  be  allowed  to  run  at  large,  voters  to  whom 
laud  has  been  conveyed  for  the  Bole  purpose 
of  enabliug  them  to  vote  ore  not  "freeholders" 
and  qualified  to  vote. 

2.  A  description  of  a  district  for  an  election 
to  determine  whether  stock  may  be  allowed  to 
run  at  large,  proceeding  to  the  southwest  cor- 
ner of  a  designated  farm,  and  thence,  with 
the  west  boundary  line  of  the  farm,  to  the 
northwest  corner  on  a  certain  creek,  and  thence 
north,  with  the  creek,  to  a  certain  railroad 
crossing,  is  not  defective,  though  the  north- 
west comer  of  the  designated  farm  Is  about 
half  a  mile  from  the  creek. 

Appeal  from  district  court,  Henderson 
county:   John  Young  Goocb,  Judge. 

Suit  by  Jobb  Will  Carver  and  others 
against  Paul  Jones,  county  judge.  From  a 
decree  for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Richardson  &  Watklns,  for  appellant 
Jones,  Eustace  Sc  McDonald,  for  appellees. 

RAINET,  O.  J.  This  ts  an  action  con- 
testing the  validity  of  an  election  held  in  a 
subdivision  of  Hetiderson  county  to  deter- 
mine whether  hogs,  sheep,  and  goats  should 
be  allowed  to  run  at  large.  An  Injunctloa 
was  granted  restraining  the  county  Judge 
from  having  notices  posted  declaring  the  re- 
sult The  trial  court  held  the  election  in- 
valid. Twmty-one  votes  were  cast  for  the 
law,  and  fourteen  against  Two  grounds  are 
urged  against  Its  validity: 

First  that  the  Judges  of  election  rejected 
the  votes  of  a  certain  number  of  freeholders, 
which  If  they  bad  voted  would  have  changed 
the  result  of  the  election.  No  statement  of 
facts  Is  found  in  the  record.  The  record, 
however,  contains  the  conclusions  of  the  trial 
Judge,  who  found  on  this  Issue  that  a  few 
days  before  the  election  one  Davis,  who  own- 
ed an  undivided  half  interest  In  100  acres 
of  land  within  the  proposed  stock  law  dis- 
trict, "executed  and  delivered  to  each  of  sev- 
en men,  who  were  otherwise  qualified  to 
vote  In  stock  law  elections,  severally,  a  deed 
to  an  undivided  Interest  of  one  acre  In  bis 
undivided  half  Interest  In  the  one  hundred 
acres.  The  purpose  of  the  vendor  was  to 
thereby  make  each  of  said  vefndees  a  'free- 
holder,' so  that  they  could  vote  and  defeat 
the  stock  law.  They  bad  no  other  purpose. 
The  one  acre  (undivided)  was  fit  for  no  other 
purpose,  either  of  farming  or  other  useful 
purpose,  and  the  deeds  were  made  for  the 
sole  purpose  of  defeating  the  election  by 
making  the  seven  persons  technically  'free- 
holders,' but  not  substantially  so,  in  so  far 
as  the  land  was  contemplated  to  be  of  util- 
ity." This  clearly  shows  a  fraudulent  at- 
tempt to  defeat  the  wishes  of  a  majority  of 
the  bona  fide  freeholders  of  the  district  and 


Is  contrary  to  the  spirit.  If  not  the  letter, 
of  the  law  giving  to  freeholders  cmly  the 
right  of  suffrage  In  such  elections.  We  are 
of  the  opinion  that  the  deeds  to  such  a 
fraction  of  real  estate,  made  for  the  purpose 
as  stated  by  the  trial  judge,  did  not  mabe 
the  grantees  therein  such  freeholders,  under 
the  law,  as  entitled  them  to  vote  in  said 
election,  and  their  votes  were  properly  re- 
jected. The  trial  court  erred  in  holding  to 
the  contrary.  McGraw  v.  Commissioners 
(Ala.)  8  South.  862. 

The  second  ground  is  that  the  district  Tvas 
not  described  with  sufficient  particularity. 
We  are  also  of  the  opinion  that  the  trial 
court  erred  in  sustaining  this  contention. 
The  defect  upon  which  the  trial  court  based 
its  holding  Is  embraced  in  the  following: 
After  reaching  the  southwest  comer  of  the 
W.  H.  Cioltharp  land  the  call  Is:  "Thence 
with  the  said  Ooltharp's  west  boundary  line 
to  the  northwest  corner  on  Klckapoo  creek; 
thence  north  with  said  creek  to  the  Cotton 
Belt  Railroad  crossing,"  etc  The  call  Is 
shown  by  the  following  plat: 


The  said  northwest  comer  is  not  on  said 
creek,  but  the  distance  running  north  from 
said  comer  to  the  creek  Is  about  one-half 
mile.  Said  cmner  is  well  marked  and  easily 
identified. 

It  is  contended  that  as  said  comer  was 
not  on  Klckapoo  creek  it  makes  the  call  un- 
certain. To  this  we  cannot  agree.  The 
comer  Is  not  at  the  termination  of  the  Une, 
but  is  at  an  intermediate  point  on  a  call  run- 
ning north  from  the  southwest  comer  of  said 
Coltharp  land  to  the  crossing  of  said  creek        | 
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by  the  Cotton  Belt  Railroad.  In  following 
tbe  call  north  the  creek  is  reached  about 
one-half  mile  north  of  the  northwest  comer, 
and  then,  following  the  creek  north,  the 
crossing  on  the  railroad  will  be  reached.  The 
mere  fact  that  the  creek  is  not  reached  at 
the  corner  seems  to  us  as  immaterial.  Tbe 
call  is  sufficiently  explicit  to  fix  the  line  from 
the  southwest  corner  to  the  northwest  cor- 
ner, and  thence  to  the  crossing,  and  there 
is  no  such  uncertainty  in  the  call  as  to  ren- 
der tbe  description  uncertain. 

No  question  is  raised  as  to  the  right  of  the 
trial  court  to  grant  an  injunction  restraining 
the  county  Judge  from  declaring  the  result. 
In  disposing  of  the  case  we  do  not  wish  to  be 
understood  as  passing  upon  this  question. 

The  Judgment  is  reversed,  and  here  ren- 
dered for  appellant.    Reversed  and  rendered. 


BERGSTROM  et  al.  ▼.  KIM/  et  al.* 

(Ooart  of  Civil  Appeals  of  Texas.    March  26, 

1902.) 

JX3D0MBNT— SUIT    TO    SET    ASIDE— ADBQ0ATB 
REMEDY  AT  LAW— FRAUD— NSaUOBNCB. 

1.  That  a  judgment  against  a  husband  and 
wife  and  a  third  person  adjudges  the  husband 
to  be  a  surety  for  the  latter,  and  authorizes  tbe 
recovery  from  such  person  of  all  payments  by 
the  husbaud  on  the  judgment,  is  not  sufBcient, 
iu  HI)  action  by  the  wife  to  set  the  judgmemt 
aside  as  to  her  separate  estate,  to  sho^  that 
the  debt  on  which  the  judgment  was  based  was 
one  for  which  her  separate  estate  was  not  lia- 
ble by  statute,  but  it  will  be  presumed  that 
facts  existed  showing  that  the  debt  was  creat- 
ed for  purposes  for  which  the  personal  estate 
of  the  wife  was  liable. 

2.  A  bill  in  equity  by  a  nonresident  to  set  a 
judgment  aside,  which  shows  that  complain- 
ant was  represented  iu  the  action  by  counsel, 
but  that  the  judgment  was  rendered  in  bis  ab- 
sence, in  violation  of  an  agreement  with  com- 
plainant and  her  counsel  not  to  take  such  judg- 
ment, and  that  she  did  not  have  knowledge 
thereof  till  after  the  expiration  of  the  time  for 
appeal,  and  that  the  judgment  as  entered  was 
not  the  judgment  directed  by  the  court,  but 
not  alleging  any  concealment  of  the  record, 
does  not  show  such  freedom  from  negligence  iu 
failing  to  take  an  appeal,  or  commence  legal 
proceedings  to  set  aside  the  judgment,  as  will 
warrant  the  relief  asked,  plaintiff's  attorney  be- 
ing chargeable,  under  the  alleged  facts,  with 
knowledge  of  the  judgment  entered. 

Appeal  from  district  court,  Bexar  county; 
3.  L.  Camp,  Judge. 

Snlt  by  Eleanor  E.  Bergstrom  and  others 
against  Chris  Kiel  and  others  to  set  aside 
Judgment.  From  a  decree  for  defendants, 
plaintiffs  appeal.    Affirmed. 

Newton  &  Ward,  for  appellants.  C.  8. 
Robinson,  for  appellees. 

JAMES,  O.  3.  This  suit  la  by  appellants, 
filed  October  1,  1901,  to  vacate,  in  so  far  as 
appellant  Eleanor  E!.  Bergstrom  is  concern- 
ed, a  Judgment  of  the  district  court  in  terms 
as  follows:  "No.  4,519.  In  District  Court, 
45tta  Judicial  District,  Bexar  County,  Texas. 
Chris  Kid  vs.  Eleanor  E.  Clifford  et  ale. 
On  this  the  letb  day  of  May,  1890,  coming 

*  Writ  of  error  denied  by  supreme  court 


on  regularly  for  trial  the  above  styled  and 
numbered  cause,  a  Jury  being  waived,  all 
matters  of  fact  as  well  as  of  law  were  sub- 
mitted to  the  court,  and,  after  hearing  tbe 
evidence,  the  law,  and  the  argument  of  coun- 
sel, the  court  is  of  the  opinion  that  Chris 
Kiel,  plaintiff,  should  have  and  recover  of 
Eleanor  E.  Clifford,  Kate  V.  Elliot,  and  6. 
G.  Clifford,  defendants.  Jointly  and  severally, 
the  sum  of  $1,5S4.00,  the  same  being  princi- 
pal, interest,  attorney's  fee  on  the  note  sued 
upon  herein.  Wherefore  it  is  ordered,  ad- 
judged, and  decreed  by  tbe  court  that  Chris 
Kiel,  plaintiff,  do  have  and  recover  of  and 
from  Eleanor  B.  Clifford,  Kate  V.  Elliot,  and 
G.  G.  Clifford,  defendants,  Jointly  and  sev- 
eraUy,  the  sum  of  $1,584.00  with  10%  inter- 
est thereon  from  this  date  until  paid,  togeth- 
er with  all  costs  of  this  suit,  and  that  G.  G. 
Clifford,  bring  found  and  adjudged  by  tbe 
court  to  be  a  surety  for  Kate  V.  Elliot,  do 
have  and  recover  over  and  against  Kate  V. 
Elliot  any  amount  that  he  may  pay  on  this 
Judgment  for  all  of  which  let  execution 
issue  against  Kate  V.  Elliot  and  Eleanor  E. 
Clifford,  and  against  the  separate  property 
of  Eleanor  E.  Clifford,  and  against  O.  G. 
Clifford." 

The  averments  of  tbe  petition  are  substan- 
tially stated  in  appellants'  brief  as  follows: 
"The  plaintiff  Eleanor  E.  Bergstrom  alleged 
that  she  was  the  daughter  of  Kate  V.  Elliot, 
and  wife  of  G.  G.  Clifford,  at  tlie  time  of 
tbe  execution  of  the  note  referred  to  In  the 
petition,  to  wit,  on  December  13,  1893,  but 
since  said  time  she  has  become  tbe  vrife  of 
her  coplalntlff,  Oscar  Bergstrom;  that  on  the 
16th  day  of  May,  1899,  a  Judgment  was  ren« 
dered  in  the  district  court  of  the  45th  judi- 
cial district  against  herself,  Kate  Y.  EUiot 
and  G.  G.  Clifford,  defendants,  Jointly  and 
severally,  tar  the  sum  of  $1,584,  the  same 
being  principal,  interest,  and  attorney's  fees 
on  the  note  sued  upon,  said  Judgment  con- 
taining the  following  recital:  'And  that  G. 
G.  Clifford,  being  found  and  adjudged  by 
tbe  court  to  be  a  surety  for  Kate  V.  Elliot, 
do  have  and  recover  over  and  against  Kate 
V.  Elliot  any  amount  that  he  may  pay  on 
this  Judgment,  for  all  of  which  let  execution 
issue  against  Kate  V.  Elliot  and  Elleanor  E. 
Clifford,  and  against  the  separate  property 
of  Eleanor  E.  Clifford,  and  agahist  G.  6. 
Clifford;'  that  prior  to  the  said  16th  day  of 
May,  1899,  said  plaintiff  bad  left  the  state 
of  Texas,  and  was  living  In  the  city  of  New 
York;  that  she  employed  counsel  to  repre- 
sent her  in  said  suit,  but  said  counsel  did 
not  appear  in  her  behalf  to  represent  her  In 
the  trial  of  the  case,  and  that  upon  the  trial 
of  said  cause  she  was  not  present  in  person 
nor  represented  by  counsel;  that  she  never 
knew  that  said  Judgment  had  been  rendered 
against  her  until  long  after  the  time  had 
expired  under  the  law  by  which  she  could 
have  prosecuted  an  appeal  or  writ  of  error 
from  said  judgment;  that  on  tlie  trial  of 
said  cause  the  said  G.  Q.  Clifford  combined 
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and  conspired  witb  the  then  plaintiff,  Ohrla 
Kiel,  to  have  judgment  rendered  against  this 
plaintiff,  so  as  to  provide  for  the  issuance 
of  execution  against  her  separate  property; 
that  this  plaintiff,  not  being  present  at  said 
trial,  and  not  having  been  represented  by 
counsel  on  said  trial,  does  not  know  upon 
what  testimony  said  judgment  was  rendered, 
establishing  the  fact  that  said  note  was  exe- 
cuted for  the  benefit  of  her  separate  estate, 
or  that  she  ever  received  any  benefit  from 
the  consideration  for  which  said  note  was 
executed;  ■  but  if  tliere  was  any  such  evi- 
dence, then  she  avers  that  such  testimcmy 
was  false  and  fraudulent,  and  she  avers  the 
truth  to  be  as  aforesaid,  that  said  note  was 
executed  for  the  sole  and  exclusive  ben^t 
and  use  of  the  said  G.  G.  Clifford,  and  that 
he  alone  received  the  entire  consideration  for 
which  the  same  was  executed,  and  applied 
the  same  to  bis  own  use  and  benefit;  and 
that  said  Judgment,  so  far  as  this  plaintiff 
was  concerned,  was  fraudulently  obtained, 
without  any  evidence  whatsoever  to  sustain 
it,  or,  as  aforesaid,  was  obtained  by  false 
and  perjured  testimony;  that  said  note,  not 
having  been  executed  for  the  benefit  of  her 
separate  estate,  as  aforesaid,  was  by  reason 
of  such  facts  not  binding  on  this  plaintiff, 
and  was  nnll  and  void.  Plaintiff  further 
averred  that  said  judgment  aforesaid  was 
uncertain  and  contradictory  in  that  it  does 
not  and  cannot  in  law  constitute  a  sufficient 
basis  or  support  for  the  issuance  of  an  exe- 
cution thereon,  and  is  utterly  null  and  void, 
in  this:  that  said  judgment  provides  for  the 
recovery  against  all  three  defendants,  Blean- 
or  B.  Clifford,  Kate  V.  EUlot,  and  G.  G.  Clif- 
ford, defendants,  jointly  and  severally,  the 
sum  of  $1,S^,  and  then  provides  that  said 
O.  G.  Clifford,  being  found  and  adjudged  by 
tbt  coxat  to  be  a  surety  for  Kate  V.  Elliot, 
that  he  recover  over  and  against  Kate  V. 
Elliot  any  amount  that  be  may  pay  on  the 
judgm«nt  thus  finding  that  G.  G.  Clifford 
was  a  surety,  and  that  Kate  V.  Elliot  was  a 
principal.  In  said  note;  and  then  said  judg- 
ment provides  for  the  Issuance  of  execution 
against  Kate  V.  Elliot  and  Eleanor  E.  Clif- 
ford, and  against  the  separate  property  of 
Eleanor  E.  Clifford,  and  against  G.  O.  Clif- 
ford; that  If  the  said  G.  G.  Clifford  was  a 
surety  for  Kate  V.  Elliot,  and  that  by  virtue 
of  that  fact  be  recovers  judgment  over  and 
against  Kate  V.  Elliot,  then  the  judgment  es- 
tablished the  fact  that  the  consideration  of 
said  note  did  not  inure  to  the  benefit  of  the 
separate  estate  of  this  plaintiff,  Eleanor  E. 
Bergstrom,  but  Inured  to  the  benefit  of  and 
was  for  the  individual  boieflt  and  use  of  tb« 
said  Kate  V.  Elliot,  making  this  plaintiff  a 
cosurety  with  G.  G.  Clifford;  and  from  the 
wording  of  said  judgment  it  cannot  be  ascer- 
tained as  to  whether  or  not  it  is  intended  by 
said  judgment  that  the  said  Clifford  was  to 
have  judgment  over  against  the  plaintiff 
Eleanor  E.  Bergstrom  as  well  as  against 
Kate  v.  EUiot,  and  It  cannot  be  determined 


from  the  face  of  said  judgment  as  to  wheth- 
er <xr  not  execution  was  Issued  against  tbe 
separate  property  of  this  plaintiff  In  favor 
of  G.  G.  Clifford,  or  as  to  whether  or  ooit 
such  execution  should  Issue  against  tbe  sep- 
arate property  of  this  plaintiff  In  favor  of 
the  said  judgment  plaintiff  In  said  cause, 
Chris  Kiel;  that  In  consequence  thereof,  said 
judgment  is  also  void  and  so  uncertain  as 
not  to  afford  a  basis  for  the  Issuance  of  the 
execution.  Plaintiff  further  alleged  that  on 
the  9th  day  of  September.  1901,  the  plaintiff 
in  said  Judgment  caused  an  execution  to  be 
issued  on  said  judgment  out  of  said  court, 
and  that  certain  property  of  hers  (describing 
it)  was  levied  upon  by  virtue  of  said  wrH  of 
execution.  She  further  alleged  that  the  prop- 
erty levied  upon  by  the  sheriff  aforesaid  was 
before  and  at  the  time  of  said  levy  her  sep- 
arate property,  and  that  plaintiff  bad  no  ad- 
equate remedy  at  law  to  protect  her  In  the 
premises  other  than  the  relief  sought  In  this 
suit  together  with  an  injunction  restraining 
the  sheriff  from  selling  said  land.  Plaintiff 
further  alleged  that  said  judgment  constitut- 
ed a  cloud  upon  the  title  to  her  Interest  in 
said  land,  and  that,  if  the  sheriff  was  per- 
mitted to  sell  said  land,  the  claim  of  the  pur- 
chaser at  such  sale  will  constitute  a  still  fur- 
ther cloud  upon  ber  title;  and  the  time  hav- 
ing elapsed  in  whidi  she  can  prosecute  an 
appeal  or  writ  of  error  from  said  Judgment, 
the  purchaser  at  such  sale  will  be  protected, 
and  she  be  forced  thereby  to  lose  her  said 
property.  She  prayed  for  a  writ  of  injunc- 
tion restraining  the  said  plaintiff  and  the 
sheriff  and  other  officers  of  Bexar  county 
from  selling  said  land,  by  virtue  of  said  Judg- 
ment until  the  further  orders  of  the  trial 
court,  and  that  the  defendants  Kiel  and  To- 
bln  be  cited  to  answer  said  petitioD.  and  that 
on  final  bearing  said  Judgment  aforesaid  be 
vacated,  set  aside,  and  held  for  naught  in 
so  far  as  the  same  constituted  a  judgment 
against  plaintiff,  and  that  the  cloud  upon 
h&e  title  to  said  property  by  virtue  of  said 
Judgment  aforesaid  be  removed,  and  that  she 
be  quieted  and  confirmed  in  said  title,  and 
that  tbe  apparent  lien  of  said  Judgment  upon 
said  property  be  canceled  and  removed,  and 
that  the  said  defendant  be  perpetually  and 
forever  enjoined  from  asserting  any  claim  or 
demand  against  this  plaintiff  by  virtue  of 
said  Judgment  Plaintiff  filed  a  supplemen- 
tal petition  on  October  29,  ISOl,  In  which  she 
alleged  that  she  was  divorced  on  July  1,  1898, 
from  her  codefendant  G.  Q.  Clifford;  that 
at  the  time  of  her  divorce  her  business  was 
left  in  the  hands  of  ber  attorneys,  tbe  same 
ones  that  represented  her  at  the  time  of  tbe 
institution  of  the  suit,  and  that  she  resided 
In  the  city  of  New  York  at  the  time  the 
judgment  was  rendered,  and  did  not  knoTv, 
and  was  not  lnf(«med,  of  the  same  until 
some  time  during  the  spring  of  tbe  present 
year.  She  also  alleged  that  said  note,  which 
was  the  basis  of  said  judgment  was  not  for 
the  benefit  of  her  separate  property,  n<Mr  waa 
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tbe  indebtediiesB  contracted  by  her,  nor  tras 
any  proof   made  before  the  court   to  that 
j       effect,  or  If  there  was  such  proof  that  it  was 
perjured  testimony.   She  further  alleged  that 
^       she  l8  Informed  by  her  attorneys  that,  prior 
to  Judgment  being  rendered  on  said  note, 
they  were  assured  that  no  judgment  would 
be  rendered    authorizing    execution    against 
her  separate  property,  and  relied  on  such  as- 
[^      surances,  and  was  not  present  when  the  said 
I      judgment  was  rendered,  and  did  not  know 
that  executlco  was  authorized  against  her 
separate  property  until  the  spring  of  the  pres- 
ent year.    She  further  alleges  that  the  ludg- 
m«it  reidered  by  the  court  did  not  authorize 
,      execution  against  her  separate  property,  that 
the  portion  of  the  judgment  as  entered  au- 
thorizing such  execution  was  inserted  in  such 
decree  by  some  person  after  the  decree  had 
been  prepared.    She  further  allies  that  she 
did  not  have  any  separate  property  at  the 
time  of  the  execution  of  said  note,  scept 
one  piece  of  property  situated  In  the  city  of 
San  Antonio  on  the  east  side  of  Acequia 
street,  which  was  mortgaged  by  bar  code- 
fendant,  6.  O.  Clifford,  and  the  same  was 
sold  in  satisfaction  of  said  mortgage." 

The  court  held  plaintiffs'  petition  and  sup- 
plemental petition  insufficient,  and,  plaintiffs 
refusing  to  amend,  rendered  judgment  dis- 
missing the  cause  and  dissolving  the  tem- 
porary Injunction  granted  In  the  cause,  and 
rendered  judgment  against  petitioner  and  the 
sureties  on  her  injunction  bond  for  the  costs. 
The  second,  third,   fourth,  and  fifth  as- 
signments iM-esent  in  a  general  way,  by  repe- 
tition, the  points  raised  by  the  first  assign- 
mrent,  which  we  shall  proceed  to  consider. 
The   assignment  is  that  the  court  erred  in 
holding  that  th^re  was  no  equity  in  the  bill, 
and  in  dismissing  same.    Three  propositions 
are  advanced,  as  follows:     "(1)  It  appear- 
ing from  plaintiffs'  petition  and  supplemen- 
tal petition  that  the  judgment  sought  to  be 
enjoined  was  procured  by  fraud  of  the  de- 
fendant Kiel  and  his  attorney,  and  that  the 
salt  was  brought  within  one  year  after  the 
discovery   of   the  fraud,  the   court  should 
not    bare  dissolved  the   injunction  r    (2)   it 
appearing  from  the  face  of  the  judgment 
that  the  note  upon  which  it  was  predicated 
was    not  executed   for  the  benefit  of   her 
separate   estate,   and   for   necessaries   con- 
tracted by  appellant,  the  portion  of  the  judg- 
ment awarding  execution  against  her  sepa- 
rate   estate  was   a   nullity,   irrespective  of 
■whether  suit  was  brought  within  one  or  two 
years  from  its  date  or  not;    (3)  in  order  to 
bind    the  Separate  estate  of  the  wife  the 
debt  must  have  been  Incurred  by  the  wife 
for  the  benefit  of  her  separate  property,  or 
for   necessaries  furnished  herself  and  chil- 
dren, and  unless  it  appear  to  the  satisfac- 
tion of  the'  court  or  jury  that  the  debt  was 
contracted    or   expenses   so   Incurred   were 
for  the  purposes  enumerated,  and  that  they 
were      reasonable     and     proper,     judgment 
stiould    have  been  in  favor  of  appellant" 


The  facts  alleged  and  relied  on  to  set  aside 
the  judgment,  In  so  far  as  it  purports  to 
be  a  judgment  against  plaintiff,  and  to  en- 
title her  to  restrain  execution  sales  of  her 
property  by  reason  of  the  judgment,  are: 
"(1)  That  plaintiff  is  informed  by  her  attor- 
neys that  prior  to  the  judgment  being  ren- 
dered on  said  note  he  was  assured  that  no 
judgment  would  be  rendered  authorizing  ex- 
ecution against  her  separate  property,  and 
relied  upon  such  assurance,  and  was  not 
present  at  the  time  said  judgment  was  ren- 
dered, and  did  not  linow  that  execution 
was  authorized  against  her  separate  proi)- 
erty  until  the  spring  of  the  present  year 
(1901).  Plaintiff  is  informed  and  believes 
that  the  judgment  as  rendered  by  the  court 
did  not  authorize  execution  against  her  sepa- 
rate propert.v,  that  the  portion  of  the  judg- 
ment as  entered  anthorizing  such  execution 
was  Inserted  in  such  decree  by  some  person 
after  the  decree  had  been  prepared."  We 
copy  the  above  from  the  pleading  for  accu- 
racy of  statement  (2)  That  the  judgment 
upon  Its  face  conclusively  shows  that  the 
note  sued  on  was  not  executed  for  such  a 
debt  as  is  contemplated  by  the  statute  to 
bind  her  separate  estate. 

We  shall  dispose  of  the  latter  first  The 
contention  is  based  upon  the  statement  in 
the  decree  that  G.  O.  Clifford  (the  husband 
of  plaintiff  at  the  time  the  note  was  made), 
being  found  and  adjudged  by  the  court  to 
be  a  surety  for  Kate  V.  Elliot  "do  have  and 
recover  over  against  Kate  V.  Elliot  any 
amount  he  may  pay  on  this  judgment." 
We  would  not  be  prepared  to  hold,  'if  the 
terms  of  the  decree  affirmatively  showed 
that  the  debt  was  not  one  so  contemplated 
by  the  statute,  that  the  judgm'ent  against 
the  wife,  with  execution  against  her  sepa- 
rate estate,  would  be  a  nullity,  or  subject 
to  be  disputed  in  any  proceeding  except  an 
appeal.  "But  the  part  of  the  decree  above 
referred  to  is  not  necessarily  Inconsistent 
with  the  fact  that  the  note  was  given  for  a 
purpose  contemplated  by  the  statute.  Kate 
V.  Elliot  was  evidently  a  single  woman,  and 
could  have  contracted  with  Clifford  in  his 
signing  the  note  that  she  would  stand  be- 
tween him  and  consequences,  and  still  the 
purpose  of  the  transaction  may  have  been 
the  improvement  of  bis  wife's  separate 
property.  The  relationship  of  Kate  V.  Elli- 
ot is  not  made  known  by  the  pleadings  of 
plaintiff,  but  presmnptions  may,  and  should, 
be  indulged  in  favor  of  the  judgment  they 
bring  in  question.  The  pleadings  of  that 
case  are  not  shown,  and  we  cannot  know 
what  the  testimony  was,  and  we  must  pre- 
sume the  existence  of  any  and  all  facts  that 
would  go  to  sustain  the  judgment  rendered, 
not  clearly  negatived  by  the  judgment  it- 
self. 

Upon  the  first  point:  The  principle  which 
seems  to  us  to  be  applicable  to  the  matter 
presented  is  the  familiar  role  that  a  per^ 
son  is  not  entitled  to  relief  in  equity  where 
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It  appears  that  a  legal  remedy  sufficient  to 
accomplish  the  same  purpose  has  been  lost 
through  want  of  diligence.  This  rule  has  al- 
ways been  strictly  enforced  In  bills  brought 
to  procure  a  new  trial  after  the  term  has 
passed  at  which  the  judgment  was  ren- 
dered. Burnley  v.  Bice,  21  Tex.  171;  Plum- 
mer  v.  Pow«r,  29  Tex.  7;  Nichols  v.  DibreU, 
61  Tex.  541.  A  party  against  whom  there 
Is  a  final  judgment,  may,  by  a  direct  pro- 
ceeding, have  the  case  reopened  upon  aver- 
ments that  he  was  prevented  from  malclng 
a  valid  defense  In  such  cause  by  fraud,  ac- 
cident, or  the  act  of  the  opposite  party,  un- 
mixed with  negligence  on  his  jxtrt.  Ham- 
mond V.  Atlee,  15  Tex.  Civ.  App.  270,  39 
S.  W.  600.  The  rule  is,  in  our  opinion,  ap- 
plicable here,  where  it  is  alleged  that  a  dif- 
ferent judgment  from  the  one  intended  was 
entered  by  artifice  of  the  opposite  party, 
which  could  have  heea  relieved  against  in 
the  same  proceeding,  either  by  motion  in 
that  court  or  by  appeal  or  wplt  of  error. 
The  question  is  as  to  the  sufficiency  of  the 
avermients  to  warrant  the  relief  here  ask- 
ed. The  ground  of  equitable  Interposition 
Invoked  is  fraud  committed  in  assuring 
plalntUTt  counsel  in  that  suit  that  no  judg- 
ment would  be  ent^ed  authorizing  execu- 
tion against  her  separate  estate,  upon  which 
they  relied,  and  in  altering  the  decree  to  be 
entered.  The  pleadings  of  plaintiff.  In  the 
first  place,  do  not  allege  that  the  assurance 
was  given  by  Kiel  or  his  counsel,  nor  that 
the  alteration  was  made  by  them  or  their 
procurement,  but  for  the  purposes  of  this 
case  we  will  assume  that  such  is  the  nec- 
essary implication.  PlalntlCC's  counsel,  re- 
ferred to  by  her,  represented  her  in  that  pro- 
ceeding. Some  time  before  the  judgment 
she  was  divorced  from  her  husband,  Clif- 
ford, and  went  to  New  York  to  live.  But 
they  continued  to  represent  her  in  that  suit. 
While  she  has  allegations  that  she  was  un- 
represented at  the  trial,  she  also  alleged 
that  prior  to  the  trial  her  said  attorneys 
were  assured  that  no  judgment  would  be 
rendered  authorizing  execution  against  her 
separate  property,  and  relying  on  this  they 
did  not  attend  the  trial.  There  can  be  no 
doubt,  from  her  allegations,  that  the  at- 
torney or  attorneys  she  refers  to  were  rep- 
resenting her  at  the  date  of  the  trial,  and 
In  reference  to  this  judgment,  and  that  they 
were  cognizant  of  the  trial.  Beyond  a  bare 
reliance  on  an  assurance  that  the  judgment 
would  be  rendered  in  a  certain  manner, 
there  is  no  excuse  offered  for  not  having 
taken  steps  In  time  to  have  the  correction 
made  in  that  proceeding.  The  entry  was 
public,  upon  the  minutes  of  the  court,  and 
open  to  the  inspection  of  any  one  at  all 
times.  No  averment  Is  made  of  any  art  or 
device  to  conceal  It  from  plaintiff  or  her  at- 
torneys. How  long  that  term  of  court  last- 
ed after  the  judgment  the  petition  does  not 
Inform  us.  It  may  have  continued  for  some 
time.     From  all  that  Is  presented  by  the 


pleadings  it  cannot  be  said  that  the  failure  to 
use  the  available  and  regular  legal  remedies 
to  correct  the  alleged  vice  In  the  judgment 
was  unattended  with  negligence.  The  al- 
leged understanding  of  plaintiffs'  counsel 
as  to  the  judgment  that  would  be  rendered 
in  the  case  was  had  before  the  trial.  The 
case  was  disposed  of  by  trial,  which  coun- 
sel, by  reason  of  the  alleged  assurance,  did 
not  attend.  The  judgment  was  that  of  the 
court,  and  not  the  parties,  and  it  was  In- 
cumbent upon  plaintiff  or  her  counsel,  even 
under  the  circumstances  stated,  to  take 
notice  of  the  judgment  which  the  court  may 
have  seen  fit  to  enter.  Weaver  v.  Vander- 
vanter,  84  Tex.  693,  19  S.  W.  889.  It  is 
observed  that  the  complaint  against  the 
judgment  is  that  It  awarded  execution 
against  the  wife's  separate  property  against 
assurance  that  this  would  not  be  done,  and 
that  this  portion  of  the  judgment  was  in- 
troduced by  fraud.  It  seems  that  without 
this  clause  the  judgment  would  have  been 
as  plaintiff  alleges  it  should  have  been; 
and  from  what  we  have  said  above  It  is  not 
necessary  to  discuss  the  effect  of  a  general 
judgment  against  the  wife  as  to  Its  support- 
ing an  execution  against  her  separate  prop- 
erty. There  are  authorities  that  such  clause 
adds  nothing  to  the  force  of  the  judgment 
In  this  respect  Walters  v.  Gantrell,  4  Tex. 
Ct  Bep.  198,  66  S.  W.  790.  The  above  dis- 
cussion disposes  of  all  the  propositions 
made  in  the  brief  of  appellant. 

The  broadest  scope  that  can  be  given  to 
the  pleadings  of  plaintiff  makes  her  right 
depend  on  the  fact  that  there  was  no  evi- 
dence that  warranted  a  judgment  that  would 
affect  her  separate  estate,  and  that  if  there 
was  such  testimony  it  was  false.  If  the 
evidence  was  Insufficient  to  warrant  the 
judgment  it  would  certainly  have  been  oor^ 
rected  by  an  appeal  duly  prosecuted.  As  to 
the  judgment  having  been  the  result  of  per- 
jured testimony,  this  ground  does  not  seem 
to  be  relied  on  In  appellant's  brief;  and 
there  are  no  allegations  that  any  such  tes- 
timony was  Introduced  through  the  procure- 
ment or  connivance  of  appellee.  McMorray 
V.  McMurray,  67  Tex.  668,  4  S.  W.  357. 

The  judgment  Is  affirmed. 

On  motion  for  rehearing. 

(April  16,  1902.) 

In  Anderson  v.- Oldham,  82  Tex.  228,  13 
S.  W.  557,  in  a  similar  case,  it  was  said  that 
"the  court  below  on  the  averments  might 
well  have  held  that  appellant's  negligence 
in  not  seeing  what  judgment  was  rendered 
before  the  time  elajwed  within  which  he 
could  prosecute  an  appeal  or  certiorari  was 
such  as  to  deny  tilm  equitable  relief,  even 
if  he  had  shown  that  he  was  otherwise  en- 
titled to  it"  The  pleadings  of  plaintiff 
herein  show  that  the  attorneys  who  bad  the 
alleged  assurance  were  her  representatives 
for  the   purposes  of  that   proceeding.    The        ; 
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case  of  Getti  t.  Dunman  (Tex.  Civ.  App.) 
64  S.  W.  789,  Is  materially  different  Tbere 
the  judgment  was  procured  by  misrepre- 
sentation of  a  fact  peculiarly  within  the 
knowledge  of  the  plaintiff  and  his  counsel. 
In  that  case  It  could  not  well  have  been  con- 
tended that  plaintiff  or  her  attorney  would 
be  held  negligent  ontU  such  time  after  the 
Judgment  as  in  the  exercise  of  ordinary  care 
the  facts  should  have  been  discovered.  In 
the  present  one  the  facts  were  necessarily 
as  well  known  to  one  party  as  to  the  other, 
and  no  misrepresentations  are  averred.  The 
question  is  simply  whether  plaintiff  and  her 
attorneys  were  excused  by  the  assurance 
of  defendant's  counsel  from  any  diligence 
whatever  In  discovering  the  decree  as  en- 
tered In  time  to  obtain  relief  In  the  ordina- 
ry methods.  It  seems  to  us  that  they  were 
not  warranted  In  giving  the  matter  no  further 
attention.  The  averment  is  that  appellant's 
attorney  was  assured  that  no  judgment  would 
be  rendered  authorizing  execution  against  her 
separate  property,  without  stating  by  whom 
the  assurance  was  given;  but  we  have  assum- 
ed that  it  is  Implied  that  it  was  by  Airetao 
counsel  in  that  case. 
The  motion  is  overruled. 


HITTSON  et  aU  V.  BURROW  et  aL 

<Conrt  of  Civil  Appeals  of  Texas.    March  22, 

1002.) 

JUDOHBNTS-SBTTLBMENT  PBNDINO  APPBAL 
— RIQHT8  OF  WITNBSSES. 
The  parties  to  a  judgment,  pending  appeal 
therefrom,  may  compronuBe  the  matter  in  dis- 
pate  between  them  without  the  consent  of  the 
wituesses  of  the  successfui  party,  though  their 
fees  are  unpaid;  there  being  no  charge  of  fraud 
or  insolvency. 

Appeal  from  district  court,  Palo  Pinto 
county;  W.  3.  Oxford,  Judge. 

Action  by  Roy  Hlttson  and  others  against 
Burney  Burrow  and  others  to  have  a  judg- 
ment In  favor  of  defendants  decreed  satis- 
fled.  Tbere  was  a  judgment  denying  relief, 
and  plaintiffs  api>eal.    Reversed. 

F.  O.  McKinsey  and  Jno.  H.  Eaton,  for  ap- 
pellants. H.  E.  Bradford  and  W.  H.  Peniz, 
for  appellees. 

STEPHENS,  J.  In  an  action  of  trespass  to 
try  title  In  the  district  court  of  Palo  Phito 
county,  Burney  Burrow  recovered  judgment 
agalnfit  Roy  Hlttson  for  the  land  involved  in 
the  suit,  and  against  Roy  Hlttson  and  the 
sureties  on  his  sequestration  bond  tor  rents 
and  costs.  From  this  judgment  an  appeal 
was  taken,  but  before  the  time  for  filing  the 
record  In  this  court  had  elapsed,  and  without 
its  being  filed  here,  the  suit  was  compro- 
mised. The  terms  of  this  compromise  re- 
qalred  Burrow  to  convey  the  land  to  Hlttson 
and  pay  the  fees  of  his  own  witnesses.  Hltt- 
son complied  fully  with  the  terms  of  the  com- 
promise on  his  part,  by  paying  to  Burrow 
$I,000,  and  by  paying  all  other  costs.  Bur- 
row naade  the  deed  to  the  land,  but  failed  to 
07  S.W.-50 


pay  the  fees  of  his  witnesses  In  full;  and 
they  obtained  an  execution  against  Hlttson 
and  his  sureties  to  collect  the  same,  and  had 
It  levied  on  land  belonging  to  Hlttson.  This 
suit  was  consequently  instituted  to  have  the 
ju(?!;ment  In  favor  of  Burrow  decreed  satis- 
fled  and  canceled,  and  to  have  the  execution 
for  costs  and  the  sale  of  the  land  levied  on 
enjoined.  This  relief  was  denied  appellants, 
except  as  to  witness  fees  which  Burrow  had 
paid,  and  from  that  judgment  this  appeal  is 
prosecuted. 

The  single  question  submitted  for  our  deter- 
mination is  whether  the  parties  to  the  orig- 
inal judgment  had  the  power,  pending  the  ap- 
peal from  that  judgment,  to  compromise  and 
settle  the  matter  In  dispute  between  them, 
without  the  consent  of  the  witnesses  for  the 
successful  party,— there  being  no  charge  of 
fraud,  or  insolvency,  even;  and  our  conclu- 
sion Is  that  they  had.  For  a  full  and  sat- 
isfactory discussion  of  the  question,  we  re- 
fer to  the  opinion  of  the  supreme  court  of 
Missouri  In  the  case  of  Hoover  v.  Railroad 
Co.,  21  S.  W.  1076,  which  fully  sustains  the 
contention  in  support  of  which  it  is  cited  by 
counsel  for  appellants;  there  being  nothing 
in  our  statutes  to  change  the  rule  there  laid 
down.  See,  also,  Extesce  v.  Stewart  (Tex. 
Civ.  App.)  23  8.  W.  295. 

Upon  the  court's  findings  of  fact,  and  the 
above  conclusion  of  law,  the  judgment  will 
therefore  be  reversed,  and  here  rendered  In 
favor  of  appellants  In  accordance  with  the 
prayer  of  their  petition. 

HUNTER,  J.,  not  sitting. 


TARRANT  COUNTT  v.  RBUD  et  al.« 

(Court  of  Civil  Appeals  of  Texas.    March  1, 

1902.) 

A8SIONHENT  OF  BBROR— FINDINGS  OF  FACT— 
INSUFFICIBNOT  OF  BVIDBNCB  —  INSUFFI- 
GIENCT  OF  FINDINOS  —  STATBMBNT  OF 
FACTS— ABSBNCB  FROM  RBCORD— EFFBCT. 

1.  An  assignment  of  error  that  the  evidence 
does  not  support  the  findings  of  fact  does  not 
attack  the  sufllciency  of  the  findings  to  sustain 
the  judgment. 

2.  An  assignment  of  error  that  the  evi(l("io» 
does  not  support  the  findings  of  fact  will  uot 
be  considered  where  there  is  no  statement  of 
facts. 

Appeal  from  district  court  Wichita  coun- 
ty; A.  H.  CJarrigan,  Judge. 

Suit  for  the  resdssion  of  a  contract  for  the 
sale  of  land,  and  for  the  foreclosure  of  the 
vendor's  Hen.  by  Tarrant  county  against  A. 
W.  Reld  and  others.  From  the  decree, 
awarding  the  foreclosure  of  the  vendor's 
lien,  plaintiff  appeals.    Affirmed.- 

R.  C.  Armstrong,  Jr.,  and  F.  M.  Brantley, 
for  appellant  Robt  E.  Huff  and  Cbas.  C. 
Huff,  for  appellees. 

CONNER,  C.  J.  This  is  an  appeal  from  a 
judgment  in  appellant's  favor  for  $1,522.50 

'  Rehearing  denied  April  12,  1902,  and  writ  of  er- 
ror denied  by  supreme  court. 
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and  Interest,  with  foreclosure  of  the  vendor's 
Hen  upon  part  of  section  21  of  Tarrant  coun- 
ty school  land,  situated  In  Wichita  county, 
that  had  been  sold  by  appellant  to  one  A.  W. 
Reid  on  July  1,  1887,  and  for  which  said 
Ketd  on  that  day  gave  his  note,  with  express 
reservation  of  the  vendor's  lien.  In  the  said 
sum  of  |il  ,522.50,  payable  20  years  after 
date.  The  Interest,  which  was  at  the  rate  of 
6  per  cent  per  annum,  was  payable  annual- 
ly; and  the  note  provided  that,  in  event  of 
default  In  the  payment  of  any  installment 
thereof,  the  whole  note,  at  the  option  of  the 
holder,  should  become  due  and  payable.  A. 
W.  Keid  defaulted  in  the  Interest  payments 
due  September  1, 1898, 1890,  and  1900;  and  on 
March  7,  1901,  appellant  filed  its  original  pe- 
tition, setting  out  the  facts,  and  praying  for 
Judgment  against  A.  W.  Reid  for  its  debt 
and  for  foreclosure  of  Its  vendor's  lien 
against  him,  and  also  for  foreclosure  of  its 
said  lien  against  his  minor  children,  Dalton 
McCallie  Reid,  and  Mary  Matilda  Reid,  and 
Wichita  county.  It  was  alleged,  as  was  also 
shown  upon  the  trial,  that  the  deceased 
mother  of  said  minors  was  the  wife  of  A. 
W.  Reid  at  the  date  of  the  sale  to  him,  and 
that  Wichita  county  was  a  subsequent  ven- 
dee of  two  certain  parcels  of  land,  40  feet 
wide,  extending  across  the  land  so  sold  to 
A.  W.  Reid,  and  upon  which  Wichita  county 
had  established  two  public  roads.  All  par- 
ties were  duly  cited,  and  on  June  11,  1901, 
the  appellant  filed  Its  amended  petition,  In 
the  first  count  of  which  It  sought  to  recover 
the  land  involved  In  this  suit;  this  count  be- 
ing In  the  ordinary  form  of  a  petition  In  tres- 
pass to  try  title.  In  the  second  count  It  set 
up  the  facts  substantially  as  in  Its  original 
petition,  and  prayed.  In  the  alternative,  for 
the  recovery  of  Its  debt,  interest,  and  fore- 
closure of  its  vendor's  lien,  as  In  the  original 
petition.  A.  W.  Reid  failed  to  appear  and 
answer.  Wichita  connty  set  np  Its  purchase 
of  the  land,  upon  which  it  had  established 
public  roads  as  alleged;  and  the  minor  de- 
fendants answered,  by  guardian  ad  litem, 
that  the  land  which  appellant  sought  to  re- 
cover was  the  community  estate  of  their  de- 
ceased mother  and  A.  W.  Reid;  that  they 
bad  no  other  estate  out  of  which  to  procure 
funds  with  which  to  pay  or  to  tender  appel- 
lant the  amount  of  the  incumbrance;  that 
the  land  had  greatly  enhanced  In  value  since 
the  sale  to  A.  W.  Reid,  and  they  therefore 
prayed  that  appellant's  Hen  be. merely  fore- 
closed. And  that  the  land  be  sold  to  pay  the 
appellant's  debt;  and  the  Judgment  was  In 
accord  with  their  prayer,  as  stated  In  the 
beginning  qf  this  opinion. 

The  case  appears  before  us  upon  the  trial 
court's  conclusions  of  fact  without  a  state- 
ment of  facts.  The  court  finds,  among  other 
things,  in  effect  that  Tarrant  county,  prior 
to  the  institution  of  its  suit  had  made  no 
demand  for  the  payment  of  the  principal  or 
Interest  doe  upon  the  contract  set  out  in  ap- 
pellant's petition.   The  court  also  found  that. 


by  filing  said  original  petition,  appellant 
made  Its  election  to  proceed  upon  the  con- 
tract and  that  therefore  appellant  was  not 
entitled  to  recover  the  land,  but  was  entitled 
only  to  its  judgment  with  foreclosure  of  Hen. 
etc.  Whatever  may  be  the  force  of  these 
findings,  we  thlnlc  the  Judgment  below  must 
be  affirmed. 

Before  passing  to  the  oonsiderations  which 
Induce  ns  to  so  hold,  we  wIU  stop  to  observe 
that  we  find  no  allegation  in  apprilant's  pe- 
tition, nor  is  there  any  proof,  that  after  ap- 
pellant's original  petition  was  filed,  any  ac- 
tion whatever  was  taken  by  the  commission- 
ers' court  of  Tarrant  county  Indicating  a 
purpose  or  desire  of  that  court  that  the  chai> 
acter  of  action  and  reUef  sought  should  be 
changed  from  that  Indicated  by  the  original 
petition;  but  whether  It  be  necessary  that 
this  should  be  done,  or  whether  authority 
from  said  court  for  the  institution  of  the 
suit  to  recover  the  land  is  to  be  presumed 
from  the  mere  fact  of  the  filhig  of  an  amend- 
ed petitl<m  to  that  effect  by  Its  counsel,  we 
wlU  not  determine.  We  think  it  sufficient 
to  say  that  while  ordinarily  a  vendor  may 
rescind  an  executory  contract  for  the  sale  of 
land  made  by  him,  if  the  vendee  fails  to  pay 
the  purchase  money,  it  is  nevertheless  not 
true  in  all  cases;  for,  say  our  supreme  court 
In  the  case  of  Mllligan  t.  Ewlng,  64  Tex. 
260,  "If  there  be  facts  which  make  It  Inequi- 
table for  the  vendor  to  exercise  this  right  a 
court  of  equity  will  not  enforce  It,  but  wiU 
leave  the  party  to  this  action  for  the  pur- 
chase money;"  citing  authorities. 

The  court  in  this  case  has  found.  In  effect 
as  alleged,  that  circumstances  did  exist  ren- 
dering It  Inequitable  in  appellant  to  avail 
Itself  of  the  right  undoubtedly  existing  un- 
der ordinary  circumstances  to  rescind  the 
contract  of  sale  made  with  A.  W.  Reid.  un- 
der whom  appellees  assert  an  equitable  title. 
The  court's  findings  are  quite  meager  on  this 
Issue,  but  we  find  no  assignment  of  oror 
specifically  urging  the  objection  that  the 
findings  are  insufficient  to  sustain  the  Judg- 
ment. It  m^y  be  insisted  that  the  assign- 
ments attacking  the  findings  of  the  court 
because  of  what  appeared  or  what  did  not 
appear  in  the  evidence  are  to  be  considered 
as  refOTlng  to  the  court's  findings  of  fact 
but  we  do  not  feel  inclined  to  give  the  as- 
signments this  construction.  There  has  been 
made  a  distinct  difference  in  designation  of 
evidence  and  of  the  court's  conclusions  of 
fact  The  latter  Is  the  judicial  result  of  the 
consideration  of  the  former.  In  so  far, 
therefore,  as  the  assignments  attack  the 
court's  findings  In  favor  of  appellees'  assert- 
ed equity  because  of  the  insufficiency  of  the 
evidence,  they  must  be  overruled;  there  be- 
ing no  statement  of  facts. 

This  conclusion  renders  questions  raised 
by  other  assignments  immsteriaL  The  Judg- 
ment will  therefore  be  affirmed. 

BUNTER,  J.,  not  sitting 
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IWBTON  et  al.  t.  ALEXANDER  et  al.i 

(Ck>uit  ot  CivU  Appeals  of  Texas.    March  22, 

a902.) 

UOCAh  OPTION  —  BLBCTTON  CONTEST  —  CON- 
TESTANT'S NOnCB  —  NBCBS8ITT— ANSWER— 
WAIVER— LICENSED  LIQUOR  DEALER— EQUI- 
TABLE RELIEF. 

1.  A  citizen  caiinot  contest  a  local  option 
election  without  first  giring  the  contests  a  no- 
tice in  writing  with  the  grounds  of  the  contest 
within  30  days  after  the  announcement  of  the 
result,  as  required  by  Rev.  St.  tit.  36,  c.  7. 

2.  A  coutestee  in  a  local  option  election  con- 
test does  not,  hjr  answering  to  the  merits,  waive 
the  right  to  Insist  upon  a  dismissal  of  the  pro- 
ceedings for  the  contestant's  failure  to  serve 
the  required  notice  within  the  prescribed  time. 

3.  A  licensed  liquor  dealer  is  not  entitled  to 
contest  a  local  option  election  by  proceedings  in 
equity,  on  the  claim  that  the  enforcement  ef 
the  local  option  law  would  injure  him. 

Appeal  from  district  court.  Parlcer  coun- 
ty; J.  W.  Patterson,  Judge. 

Suit  by  R.  J.  Norton  and  another  against 
D.  M.  Alexander  and  others.  Fr<Hn  a  decree 
for  defendants,  plaintiffs  appeal.    Affirmed. 

Martin  &  Martin,  A.  H.  Culwell,  and  Har- 
ry W.  Knteman,  for  appellants.  McOall  & 
McCall  and  F.  O.  McKinsey,  for  appellees. 

STEPHENS,  J.  June  16, 1901,  an  election 
was  held  in  Parker  county  to  determine 
whether  or  not  the  sale  of  Intoxicating  Uq- 
nors  should  be  prohibited  in  said  county. 
June  26,  1001,  tbe  commissioners'  court  en- 
tered an  order  on  its  minutes  declaring  tbe 
result  of  the  election  to  be  for  prohibition  by 
a  majority  of  18  votes,  and  proceeded  to 
have  it  published  by  the  Herald  Publishing 
Company  in  a  newspaper  published  In  that 
county.  July  8,  1901.  Just  before  tbe  last 
publication  was  made,  this  proceeding  was 
instltnted  against  the  county  Judge  by  R.  J. 
Norton  and  J.  S.  Toung,  resident  citizens  and 
retail  liquor  dealers  of  said  county,  to  re- 
strain the  further  and  final  publication  of 
tbe  order.  The  preliminary  Injunction  was 
at  once  granted,  and  remained  in  force  till 
October  17.  1901,  when  the  court  on  final 
bearing  sustained  exceptions  to  tbe  petition, 
dissolved  the  injunction,  and  dismissed  the 
suit  From  that  judgment  this  appeal  was 
prosecuted,  and  is  submitted  upon  two  as- 
signments of  error. 

The  first  is  as  follows:  "The  court  erred 
In  sustaining  defendants'  ITfth  special  excep- 
tion to  plaintiffs'  original  petition,  to  the  ef- 
fect that  said  petition  fails  to  show  and  al- 
lege that  plaintiffs  had  given  the  statutory 
notice,  and  delivered  a  statement  In  writing 
of  tbe  grounds  of  plaintiffs'  contest  to  the 
eonteatees.  as  provided  by  law,  thereby  hold- 
ing tbat  the  court  had  not  obtained  and  did 
not  have  Jurisdiction  of  this  suit,  and  In 
dismissing  same  for  said  reason."  In  pro- 
ceedings to  contest  elections,  as  provided  In 
title  36,  c.  7,  Rev.  St,  we  understand  the 
rule  of  construction  to  be  that  unless,  within 
80  days  after  return  day  of  election,  the  con- 

>  Rehrarlng  denied  April  12,  19('2,  and  vrlt  of  er- 
ror denied  by  lupreme  court. 


testee  receives  from  the  contestant  notice  In 
writing  or  a  written  statement  of  tbe  gn^onnd 
on  which  the  latter  relies  to  sustain  the  con- 
test, the  court  Is  not  authorized  to  bear  It 
See  cases  cited  in  Roach  v.  Malotte  (Tex. 
CUv.  App.)  66  S.  W.  701,  and  In  Calverley  v. 
Shank  (decided  by  us  16tb  Inst)  67  S.  W. 
434.  As  no  such  notice  was  given  In  this 
case,  the  first  proposition  under  this  assign- 
ment—that none  was  required— must  be  over- 
ruled, unless,  as  further  and  mainly  con- 
tended by  appellants,  the  proceeding  was 
maintainable  as  a  suit  in  equity  Independent 
of  the  statute  regulating  election  contests. 
The  petition  showed  tbat  each  petitions:  had 
obtained  license  by  payment  of  occi4)atlon 
and  internal  revenue  tax  to  pursue  the  occu- 
pation in  which  he  was  engaged  from  Octo- 
ber 6,  1900,  to  October  6,  1901.  and  alleged 
In  general  terms  tbat  by  the  promulgation  of 
the  result  of  the  election,  as  ordered,  tbe 
right  thus  acquired  would  be  interfered 
with;  that  the  rental  value  of  the  houses 
leased  to  be  occupied  by  them,  respectively, 
as  places  of  business  during  that  time, 
>vouId  be  a  total  or  partial  loss;  that  the 
business  of  each  would  Itself  be  destroyed, 
with  tbe  stock  In  trade,  furniture,  and  fix- 
tures left  on  band  greatly  depreciated  in 
value;  and  tbat  they  would  be  "subjected  to 
criminal  prosecution  and  harassment"  The 
petition  charged  that  neither  the  county 
Judge  nor  commissioners'  court  had  issued 
writs  of  election  specifying  the  question  to 
be  voted  on  or  naming  the  day  of  election, 
and  alleged  a  failure  to  post  notice  of  tbe 
election  at  each  voting  box  20  days  prior 
thereto.  Upon  these  grounds  the  election 
was  alleged  to  be  void.  But  we  held  other- 
wise In  Voss  V.  Terrdl  (Tex.  Civ.  App.)  34  S. 
W.  170,  and  a  like  ruling  has  more  than  once 
been  made  by  our  court  of  appeals.  Shields 
V.  State  (Tex.  Or.  App.)  42  S.  W.  398;  Hayes 
V.  State  (Tex.  Cr.  App.)  39  S.  W.  106. 

The  further  allegations  of  the  petition  bad 
reference  to  illegal  votes,  which  were  suffi- 
cient In  number,  as  alleged,  to  have  changed 
the  result,  and  involved  issues  clearly  with- 
in the  scope  of  election  contests  undtf  tbe 
statute.  We  then  bave  the  case  of  a  resi- 
dent citizen  and  retail  liquor  dealer  trying  to 
contest  a  local  option  election  without  first 
giving  tbe  contestee  the  required  notice  In 
writing  of  the  grounds  of  contest  That 
there  Is  no  authority  for  one  having  only 
the  interest  of  a  citizen  to  thus  proceed  can- 
not be  seriously  questioned.  But  it  is  In- 
sisted tbat  the  filing  of  an  answer  by  the  ap- 
pellees. August  17.  1901,  though  after  the  30 
days  bad  elapsed,  amounted  to  a  waiver  of 
notice,  and  gave  the'  court  jurisdiction,  in 
support  of  which  the  case  of  State  v.  Spen- 
cer (Mo.)  63  S.  W.  1118,  is  cited.  A  sufficient 
answer  to  this  contention  Is  found  in  the 
opinion  of  the  same  court  by  the  same 
Judge,  In  a  companion  case  decided  since  ap- 
pellant's brief  was  filed,— tbat  of  State  v. 
Spencer.  65  S.  W.  984,  In  which  It  was  held 
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that  the  answer  did  not  constitute  a  walrer 
where  objection  was  made  therein  to  Juris- 
diction tor  want  of  the  required  notice.  The 
case  at  bar  differs  from  the  Missouri  case 
so  much  relied  oo  in  tbat  It  does  not  inyolre 
a  contest  for  an  office,  and  in  that,  like  the 
other  Missouri  case  Just  cited,  the  answer 
(both  by  plea  and  exception)  specially  urged 
the  want  of  Jurisdiction. 

The  question  yet  remains,  were  the  appel- 
lants, as  liquor  dealers,  entitled  to  contest 
the  election  by  Injunction  proceedings  in  eq- 
uity? We  answer  that  if  such  right  ever 
existed,  which  we  doubt,  but  need  not  in 
this  case  determine,  it  did  not  exist  when 
the  case  went  to  trial  and  the  injunction  was 
dissolved,  wtiich  was  after  the  time  cover- 
ed by  the  license  had  expired.  Harding  ▼. 
Commissioners  (Tex.  Civ.  App.)  86  S.  W.  66; 
Id.  (Tex.  Sup.)  66  S.  W.  44;  State  v.  Loomis 
(Toe.  CIt.  App.)  29  S.  W.  415,  and  cases 
there  cited.  See,  also.  Ex  parte  Mayes  (Tex. 
Cr.  App.)  44  S.  W.  831,  and  State  v.  Wood 
(Mo.)  66  S.  W.  474,  48  L.  R.  A.  696.  On  the 
face  of  the  petition  there  was  no  longer  any 
Issue  In  the  case  which  appellants  had  a 
right  to  have  tried,  and  there  was,  there- 
fore, nothing  for  the  court  to  do  but  to  dis- 
miss the  suit 

The  question  raised  by  the  second  and 
only  remaining  assignment  is  covered  by  the 
conclusions  already  announced. 

Judgment  affirmed. 

HUNTER,  J.,  not  sitting. 


GUIiF,  a  ft  S.  F.  RT,  00.  v.  MATTHEWS 

et  al. 

(0>art  of  CHvil  Appeals  of  Texas.     April  B, 

19Q2.) 

XNABILITT  TO  PAT  COSTS  ON  APPBAI^-flOFFI- 

CIENT  BHOWINO— FAILURB  TO  SELL 

NONEXEHFT  FROPBRTT. 

Where  a  Judgment  is  reversed  on  appeal, 
and  the  cause  remanded,  a  motion  by  appellee 
for  an  order  requiring  the  clerk  to  issue  man- 
date without  costs,  on  the  ground  tliat  she  la 
unable  to  pay  tlie  costs,  will  not  be  granted  on 
a  showing  that  she  has  uo  money,  and  has  nn- 
■nccessfully  tried  to  borrow  money  on  security 
of  her  nonexempt  property,  where  it  does  not 
appear  that  she  nas  attempted  to  sell  the  prop- 
wty,  or  that  it  is  impossible  for  her  to  do  so. 

On  motion  for  rehearing.    Granted. 
For  former  opinion,  see  66  S.  W.  588. 

TEMPLBTON,  X  At  a  former  day  of  this 
term,  the  Judgment  herein  was  reversed,  and 
the  cause  remanded.  66  S.  W.  588.  The  ap- 
pellee Mrs.  Maggie  Matthews  thereupon  filed 
her  affidavit  to  the  effect  that  she  was  unable 
to  pay  the  costs  which  had  accrued  in  this 
court  or  to  give  security  therefor,  and  asked 
that  the  cl^k  be  requh-ed  to  issue  mandate 
without  her  being  compelled  to  pay  such 
costs.  Appelant  contested  the  motion,  and 
filed  affidavits  In  support  of  its  contest  The 
motion  was  sustained,  and  appellant  has  ffied 
a  motion  for  rehearing. 


It  appears  that  Mrs.  Matthews  and  ber  de- 
ceased husband  owned  a  homestead  and  oth- 
er exempt  property.  In  addition,  they  owned 
a  lot  In  Mineola,  now  worth  at  least  $300, 
and  a  lot  In  Abilene^  now  worth  at  least  ^50. 
The  lots  are  now  owned  by  Mrs.  Matthews 
and  the  other  appellees,  who  are  the  Children 
and  heirs  of  their  deceased  father.  It  is 
shown  that  Mrs.  Matthews  has  not  the  mon- 
ey to  pay  the  coats,  and  that  she  cannot  give 
securi^  therefor.  She  lias  tried  and  failed  to 
borrow  the  money  with  which  to  pay  the 
costs,  offering  the  Iota  as  security.  It  does 
not  appear,  however,  that  the  lots  cannot  l>e 
sold.  It  is  clear  that  the  lots  could  be  dis- 
posed of  at  some  price.  She  could  unques- 
tionably make  title  to  her  undivided  one- 
Iialf  Interest  therein.  We  are  of  opinion  that 
when  a  party  is  shown  to  have  propert?  not 
exempt  from  forced  sale.  It  Is  his  daty  to 
make  disposition  of  it,  and  apply  the  pro- 
ceeds on  the  costs,  and  that,  until  this  has 
I>een  done,  it  cannot  be  held  that  he  is  un- 
able to  pay  the  costs.  Of  course,  If,  after 
the  property  has  been  exIiauEted,  any  part  of 
the  costs  remains  unpaid,  the  motion  to  issue 
mandate  might  be  renewed.  Pendley  t.  Ber- 
ry, 3  Tex.  Ct  Rep.  296,  66  S.  W.  82. 

We  conclude  tliat  the  motion  for  rehearing 
should  be  granted,  and  the  motion  to  require 
the  clerk  to  Issue  mandate  without  the  costs 
being  paid  should  be  oveiruled;  and  It  Is 
■o  ordered. 


CITY  OF  HOUSTON  r.  OWBiN. 

(Court  of  CivU  Appeals  of  Texas.    Mardi  26, 

1902.) 

DljnRT  TO  EMPLOTfi— KNOWLKDOB  OF  DAN- 
GER—PROMISE  TO  REPAIR  DBFB(7F— WRIT- 
TEN NOTICE  OF  INJURY— NBCBSSITT—BDR- 
DBN  OF  PROOF. 

1.  A  promise  made  by  a  dty  to  an  employt 
to  repair  a  defective  bridge  would  not  Justify 
the  employe  in  remaining  at  work,  so  as  to 
make  the  city  liable  for  injuries  resulting  from 
the  defect,  where,  by  reason  of  the  fact  that 
many  like  promises  to  repair  the  defect  had 
been  made  and  always  broken,  he  must  have 
kuuwu  that  there  was  no  intention  to  make  the 
repairs. 

2. 1'be  promise  to  repair  would  not  make  the 
city  liable  for  the  injuries  where  it  was  clear 
from  the  evidence  that  the  employ^  had  no  in- 
tention of  quitting  work  even  if  the  repairs 
were  not  made,  but  made  his  complaint  merely 
because  he  thought  the  bridge  mii^t  be  injur- 
ed by  a  failure  to  repair. 

3.  The  provision  in  a  cit^  charter  "that  said 
coriwration  shall  not  be  liable  to  any  person 
for  damages  caused  from  streets,  ways,  cross- 
ings, bridges,  or  sidewalks  being  out  of  repair, 
unless  the  same  shall  have  so  remained  for 
ten  days  after  special  notice  in  writing,"  has 
no  reference  to  defects  growing  out  of  the  man- 
ner of  constrnction  of  the  streets,  bridges,  or 
sidewalks,  and  written  notice  is  unnecessary 
in  such  cases. 

4.  The  burdoi  was  on  the  employe  to  show 
that  he  was  induced  to  remain  at  work  by  a 
promise  to  repair,  made  by  some  one  authorized 
to  bind  the  city  thereby. 

Error  from  district  court,  Harris  ooonty: 
C  E.  Ashe,  Judge. 
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Action  by  John  Ovrea  agalnBt  tbe  city  of 
Houston.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Stewart,  Stewart  &  Lockett  and  Joe  W. 
Sam,  for  plaintiff  in  error.  Brockman  & 
Kahn  and  J.  V.  Meek,  for  defendant  In  error. 

FLT,  J.  The  appellee  sned  the  appellant 
to  recover  damagres  Inflicted  on  bim  through 
the  defective  construction  of  a  certain  draw- 
bridge which  he  and  a  fellow  servant  operat- 
ed so  as  to  permit  boats  to  pass  up  and  down 
Buffalo  Bayon  hi  the  city  of  Houston.  He 
obtained  a  verdict  and  Judgment  for  $1,600, 
and  the  city  appealed. 

It  was  alleged  and  proved  that  the  bridge 
was  defectively  constructed  In  not  having 
brakes  and  screws  so  that  It  could  be  safely 
opened  and  be  managed  and  controlled  by 
those  operating  It,  and  when  appellee  attempt- 
ed to  open  the  bridge  be  was  unable  to  con- 
trol it,  and  It  began  to  turn  and  revolve  by 
force  of  a  wind  that  was  blowing,  and  In  his 
effort  to  stop  the  bridge,  as  It  was  bis  duty 
to  do,  the  wind  caused  it  to  Jump,  and  shift 
Its  position,  and  he  was  struck  and  knocked 
down,  and  badly  and  permanently  injured. 
Appellee  knew  the  bridge  was  dangerous,  and 
be  had  been  at  work  for  16  months  on  the 
bridge  before  he  was  hurt.  He  testified  that 
tbe  condition  of  the  bridge  ^>■»s  about  tbe 
same  at  the  time  he  was  hurt  as  when  he 
first  went  there,— perhaps  a  little  more  ex- 
panded. Appellee  also  swore:  "Prior  to  my 
Injuries,  I  called  Kennedy's  attention  to  the 
condition  of  this  bridge  at  different  times. 
I  did  that  nearly  every  week  when  be  crossed 
there."  Kennedy  was  the  street  commission- 
er, and  bad  power  to  employ  and  discharge 
appellee.  Kennedy  swore  that  appellee  had 
notified  him  of  the  defect  as  often  as  20 
times,  and  he  always  promised  to  fix  It  The 
evidence  establishes  that  the  danger  from  tbe 
bridge  swinging  aronnd  when  struck  by  a 
wind,  and  knocking  down  any  one  in  its  path- 
way, was  imtent.  Appellee  did  not  notify  the 
street  commissioner  of  the  defect  in  the 
bridge  because  he  Intended  to  quit  work  If  it 
was  not  repaired,  but  because  he  wanted  the 
bridge  so  he  could  control  it.  There  Is  noth- 
ing In  the  testimony  that  tends  to  indicate 
that  appellee  had  any  bitentlon  of  leaving  the 
service  of  appellant  If  the  repairs  were  not 
made. 

It  is  tbe  rule  that  the  servant  assumes  all 
tbe  nsnal  known  dangers  incident  to  his  em- 
ployment, and  also  assnmes  all  risk  from  the 
use  of  defective  tools  and  machinery,  when 
such  defect  Is  brought  to  his  knowledge. 
"When,  however,  the  employe,  In  the  line  of 
dnty,  conveys  to  the  employer  notice  that  an 
Impairment  of  the  Instrumentalities  furnished 
bim  to  work  with  has  passed  the  stage  of  rea- 
sonable safety,  and  has  Increased  the  hazards 
of  the  employment  beyond  the  limit  of  the 
risk  assumed,  and  the  employer,  recognizing 
his  default,  to  avoid  an  Immediate  suspension 


of  work,  requests  and  Indnces  tbe  employ^ 
to  go  on  by  a  promise  to  repair,  then  the  law 
charges  the  former  with  an  assumption  of  the 
extraordinary  risk  pending  his  promise  to  re- 
pair." Carriage  Oo.  v.  Potter  (Ind.  Sup.)  53 
N.  E.  406;  Daugherty  v.  Steel  Go.  (Ind.  App.) 
68  N.  B.  844;  Swift  v.  O'Neill  (m.)  5S  N.  E. 
416;  HUUe  v.  Hettlch  (Tex.  Civ.  App.)  65  8. 
W.  491.  In  the  case  of  Swift  v.  O'Neill  it  Is 
held— and  properly,  we  think— that  the  rule 
above  stated  applies  as  well  where  the  orig- 
inal construction  Is  defective  as  where  the 
place,  machinery,  appliance,  etc.,  becomes  in- 
secure and  imsafe  after  construction.  In  all 
the  authorities  In  which  the  rule  as  to  notice 
given  masters  of  defects  will  excuse  the  serv- 
ant in  remaining  in  the  service  or  in  continu- 
ing the  use  of  the  defective  appliance.  It  is 
held  that  such  remaining  in  the  service  and 
continuance  in  such  use  must  be  for  a  reason- 
able time,  and  that  what  is  a  reasonable  time 
Is  usually  a  question  of  fact  for  the  Jury. 
There  must  also  be  reasonable  grounds  to  ex- 
pect, and  the  servant  must  expect,  that  the 
master  will  fulfill  his  promise  to  repair.  Rail- 
road Co.  V.  Blngle,  91  Tex.  287,  42  S.  W.  971. 
Applying  these  rules  to  the  facts  In  this  case, 
and  we  are  of  the  opinion  that  the  promise 
to  repata:,  If  it  can  be  held  to  be  the  promise 
of  appellant,  did  not  Justify  appellee  in  con- 
tinuing to  use  the  defective  bridge.  He  knew 
it  was  defective  and  dangerous,  and  he  must 
have  known  that  there  was  no  intention  to  re- 
pair or  reconstruct  the  bridge,  from  the  many 
promises  made  and  always  broken. 

The  evidence  presents  another  phase  of 
case  that,  we  believe,  would  necessitate  a  re- 
versal on  tbe  facts,  and  that  is  the  fact  that 
appellee  made  the  complaint  of  the  defects  in 
the  bridge  not  because  he  expected  to  cease 
work  if  tbe  repairs  did  not  take  place,  but 
because  he  thought  the  bridge  might  be  in- 
jured by  a  failure  to  remedy  the  defects.  It 
Is  clear  from  this  evidence  that  he  did  not 
Intend  to  quit  the  bridge  whether  the  repairs 
were  made  or  not,  and  it  cannot  be  said  that 
the  promise  to  repair  was  the  Inducement  that 
led  to  his  remaining  in  charge  of  tbe  bridge 
until  he  was  injured.  It  is  dear  that  he 
would  have  remained  under  any  contingency, 
and  the  very  foundation  of  the  rale  based  on 
a  promise  of  repair  is  gone  when  the  continu- 
ance at  work  is  not  Induced  by  a  promise  to 
repair.  Speaking  on  this  subject,  it  was  said 
in  the  case  of  Lewis  v.  Railroad  Co.,  26  N. 
E.  4S1, 10  L.  R.  A.  513,  by  tbe  supreme  court 
of  Massachusetts:  "Most,  if  not  all,  the  cas- 
es to  which  our  attention  has  been  directed  by 
tbe  plalntifTs  counsel  go  upon  the  ground  that 
the  servant  was  led  to  continue  at  bis  em- 
ployment by  the  master's  promise  that  the 
defect  comidained  of  should  be  remedied.  In 
some  of  them  there  is  a  direct  request  to  the 
servant  by  the  master  or  his  representative 
to  do  so.  No  case,  we  think,  has  gone  so  far 
as  to  hold  that,  where  the  servant  does  not 
complain  on  his  own  account,  and  continues 
In  his  employment  with  full  knowledge  of  the 
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risk,  be  can  recover  of  tbe  master  becauae  the 
latter,  vrhen  the  defective  condition  was  call- 
ed to  his  attention  by  the  servant,  gave  as- 
surances, which  did  not  Induce  the  servant  to 
remain,  that  the  defect  should  be  remedied." 
That  case  Is  followed  hi  Bodwell  v.  Manufac- 
turing Co.,  47  Atl.  613,  by  the  supreme  court 
of  New  Hampshire.  See,  also,  Sweeney  v. 
Envelope  Co.,  101  N.  Y.  620,  8  N.  B.  858,  54 
Am.  Rep.  722. 

The  charter  of  tbe  city  of  Houston  pro- 
vides: "That  said  corporation  shall  not  be 
liable  to  any  person  for  damages  caused  from 
streets,  ways,  crossings,  bridges  or  sidewalks 
being  out  of  repair  from  negligence  of  said 
corporation  unless  the  same  shall  have  so  re- 
mained for  ten  days  after  special  notice  In 
writing  to  the  mayor  or  street  or  bridge  com- 
mittee." We  think  the  language  of  the  pro* 
vision  clearly  indicates  that  it  has  no  refer- 
ence to  defects  growing  out  of  tbe  manner 
of  construction  of  the  street,  bridge,  or  side- 
walk, and  written  notice  to  the  officers  named 
would  not  be  necessary  in  such  cases.  El- 
liott, Roads  &  S.  pp.  50.  61;  City  of  Houston 
T.  Isaacks,  08  Tex.  11 «.  3  S.  W.  693.  We 
think  the  facts  establish  that  the  city  had 
both  actual  and  constructive  notice  of  the 
condition  of  the  bridge. 

The  burden  rested  on  appellee  to  establish 
that  he  had  been  induced  to  remain  at  labor 
on  the  bridge  by  the  promise  to  repair  on  the 
part  of  some  one  authorized  and  empowered 
to  bind  the  city  by  such  promise.  The  street 
commissioner  does  not  appear  to  have  had 
any  authority,  and  he  alone  made  any  prom- 
ises to  appellee. 

Because  the  evidence  falls  to  sustain  the 
verdict,  the  Judgment  Is  reversed,  and  tbe 
cause  remanded. 


TEXAS  FIRE  INS.   CO.  OP  WACO  T. 
BBRRY.i 

(Oonrt  of  ClvU  Appeals  of  Texas.    March  15. 
1902.) 

riRB  INSnRANCB  COMPANY— ACTION  ON  POL- 

ICT— RETURN  OF  PROCESS-SUFFICIBN- 

CY  TO  SUSTAIN  DEFAULT. 

Where  the  petition,  the  policy  annexed 
thereto  as  an  exhibit,  and  the  citation  clearly 
show  that  an  action  was  against  the  Texas  Fire 
Insurance  Company  of  Waco,  Texas,  of  which 
J.  W.  .0.  was  secretary,  a  return  showing  serv- 
ice on  "the  Texas  Fire  Insurance  Company,  the 
within-naraed  defendant,"  by  delivery  of  a  copy 
of  tbe  writ  and  petition  to  J.  W.  O..  its  secre- 
tary, is  snfficient  to  sustain  a  default. 

Error  from  district  court.  Jack  county;  J. 
W.  Patterson,  Judge. 

Action  on  an  insurance  policy  by  R.  H. 
Berry  against  the  Texas  Fire  Insurance  Com- 
pany of  Waco,  Texas.  There  was  a  Judg> 
ment  for  plaintitf,  and  defendant  brings  er> 
ror.    Affirmed. 

Thomas  D.  Sporer  and  Chiude  V.  Blrk- 
bead,   for  plalntiO:   in  error.     Nicholson  A: 

'  ItPhearIng  d<>nled  April  12,  1902,  and  writ  of  er- 
ror denied  br  supreme  court  May  1,  1902. 


Fitsgerald  and  Sll  Stark,  for  def«idant  in 
error. 

STEPHENS,  J.  This  suit  was  brought 
against  the  Texas  Fire  Insurance  Company 
of  Waco,  Texas,  duly  incorporated  under  Tex- 
as laws;  and  service  was  had  on  its  secre- 
tary, at  Waco,— J.  W.  Oman.  The  policy  de- 
dared  on  was  an  exhibit  to  tbe  petltloii.  and 
had  the  impress  of  the  corporate  seal,  which 
waa  as  follows: 


The  citation  commanded  the  sberitT  of 
McLennan  county  to  summon  "the  Texas 
Fire  Insurance  Company,  Incorporated  un- 
der the  laws  of  the  state  of  Texas,  of  wbicii 
company  J.  W.  Oman  is  Its  secretary,  who  re- 
sides In  Waco,  McLennan  county,  Texas." 
As  appears  from  the  return  Indorsed,  it  was 
executed  "by  serving  the  Texas  Fire  Insur- 
ance Company,  the  wlthln-named  defendant, 
by  delivering  to  J.  W.  Oman,  its  secretary, 
in  person,  a  true  copy"  of  the  writ  and  ac- 
companying certified  copy  of  petition.  Judg- 
ment by  default  was  entered,  to  which  error 
is  assigned  upon  the  ground  that  "tbe  Texas 
Fire  Insurance  Company"  was  summoned, 
and  not  "the  Texas  Fire  Insurance  Compa- 
ny of  Waco,  Texas."  But  we  find  no  merit 
in  the  assignment,  and  affirm  the  Judf^ment 

HUNTER,  J.,  not  sitting. 


JOHNSON  ei  al.  v.  MORTON  et  aH 

(Court  of  Ovll  Appeals  of  Texas.     Feb.  8, 

1902.) 

DKEDS-CONSTRCCTION— FEB  ABSOLUTE— RCUi 

IN  SHELLEY'S  CASE— PAROL  EVIDENCE 

— GRANTOR'S  INTENTION. 

1.  A  deed  conveying  property  to  certain  nam- 
ed grantees  "daring  their  natural  life,  and  aft- 
er tnelr  death  to  their  heirs  and  assigns."  con- 
veys a  fee  to  the  ^antees.  and  not  a  life  es- 
tate, the  rule  in  Shelley's  Case  applving. 

2.  The  intention  to  grant  an  estate  in  fee  is 
also  evidenced  by  the  use  of  the  word  "assigns*' 
in  tbe  granting  and  habendum  clauses  imme- 
diately after  the  word  "heirs,"  such  word 
impiyiug  the  power  of  alienation. 

3.  Where,  m  partition,  the  right  to  the  rem- 
edy depended  on  whether  a  deed  conveved  a 
fee  or  a  life  estate,  pared  evidence  of  the  at- 
torney drawing  the  deed  as  to  the  intent  of  the 
grantor  was  inadmissible. 

Appeal  from  district  court  Collin  county; 
J.  E.  Dillard,  Judge. 

Partition  suit  by  W.  Y.  Morton  and  others 
against  John  Johnson,  Jr.,  and  others.     From 

'Writ  of  error  dented  by  laprema  court  March  X7, 

not. 
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a  decree  In  favor  of  complainants,  defendants 
appeal.    Affirmed. 

John  Johnson,  Sr.,  and  Polly  Johnson  were 
husband  and  wife,  and  were  parents  of  seven 
chUdroi,  two  of  whom,  at  the  time  of  the 
making  of  the  deeds  herehiaf ter  referred  to, 
were  dead,  to  wit,  Mrs.  Mattle  Mack  and  Mrs. 
Mollle  Morton,  both  of  whom  left  children 
surrlTlng  them.  On  July  20,  1805.  John 
Johnson,  Sr.,  and  Polly  Johnson  employed  H. 
E.  Smith  to  draw  up  several  deeds,— one  to 
each  of  his  five  children  then  living,  and  alio 
to  the  children  of  their  deceased  daughters. 
Under  this  employment  deeds  were  prepared 
conveying  the  property  described  in  the  pe- 
tition, the  wording  of  each  of  them  being 
the  same,  which  deeds  were  duly  executed 
and  acknowledged  by  John  and  Polly  John- 
son. The  following  is  a  copy  of  one  of  the 
deeds,  omitting  the  description  of  the  land: 
•The  State  of  Texas,  County  of  Collin.  Know 
all  men  by  these  presents,  that  we,  John 
Johnson,  Sr.,  Joined  by  his  wife,  Polly  John- 
son, of  the  county  of  Collin,  in  the  state 
aforesaid,  for  and  in  consideration  of  one 
dollar  to  us  in  hand  paid  by  Joseph  A.  Mor- 
ton and  Merrill  Morton,  minors,  the  receipt 
of  which  is  hereby  acknowledged,  and  the 
further  consideration  of  love  and  affection 
that  we  have  for  the  said  Joseph  A.  and 
Merrill  Morton,  our  grandsons,  have  granted, 
sold,  and  conveyed,  and  by  these  presents  do 
grant  sell,  and  convey,  unto  the  said  Joseph 
A.  Morton  and  Merrill  Morton,  of  the  county 
of  ColUn  and  state  of  Texas,  during  their 
natural  lives,  and  after  their  deaths  to  their 
heirs  and  assigns,  all  that  certain  lot  tract 
or  parcel  of  land  described.  [Then  follows 
a  description  of  the  land.]  To  have  and  to 
hold  the  above-described  premises,  together 
with,  all  and  singular,  the  rights  and  appur- 
tenances thereto  In  any  wise  belonging,  unto 
the  said  Joseph  A.  Morton  and  Merrill  Mor- 
ton during  their  natural  lifetime,  and  after 
their  death  to  their  heirs  and  assigns,  for- 
ever. And  we  hereby  bind  ourselves,  our 
heirs,  executors,  and  administrators,  forever 
to  warrant  and  forever  defend,  all  and  sln- 
gnilar,  the  said  premises  unto  the  said  Joseph 
A.  Morton  and  Merrill  Morton,  their  heirs  and 
assigns,  against  every  person  whomsoever  law- 
fully claiming  or  to  dalm  the  same."  This 
suit  was  Instituted  on  the  15th  day  of  August 
1890,  by  W.  Y.  Morton,  John  Morton,  Merrill 
Morton,  Joseph  Morton,  and  James  and  Lula 
Morton,  the  last  two  being  minors  and  suing 
by  their  next  friend,  all  of  whom  are  chil- 
dren of  Mrs.  MoUie  Morton,  deceased,  against 
John  Johnson,  Jr.,  and  others,  as  defendants, 
appellants  in  this  court  The  suit  was  for 
partition  of  the  land.  It  was  claimed  by 
plaintiffs  that  the  respective  grantees  in  the 
deeds  took  the  fee-simple  title  to  the  land. 
The  plaintiffs  recovered,  and  the  defendants 
appeal. 

Ab«nathy  &  Beverly,  for  appellants.  T.  S. 
Jackson,  for  appellees. 


BOOKHOUT,  J.  (after  stating  the  facts). 
1.  It  is  contended  by  appellant  that  the  trial 
court  erred  in  construing  the  several  deeds 
as  vesting  the  fee  in  the  respective  gran- 
tees therein  named,  and  in  not  holding  that 
the  grantees  took  a  life  estate,  only,  in  the 
land.  The  granting  clause  of  the  deeds 
reads:  "Have  granted,  sold,  and  conveyed, 
and  by  these  presents  do  grant  sell,  and  con- 
vey, unto  the  said  Joseph  A.  Morton  and  Mer- 
rill Morton,  of  the  county  of  Collin,  state  of 
Texas,  during  theh:  natural  life,  and  after 
their  death  to  thehr  heirs  and  assigns."  The 
habendum  clause  reads:  "To  have  and  to 
hold  the  above-described  premises,  together 
with,  all  and  singular,  the  rights  and  appur- 
tenances thereto  in  any  wise  belonging,  unto 
the  said  Joseph  A.  Morton  and  Merrill  Mor- 
ton during  their  natural  lifetime,  and  after 
their  death  to  their  heirs  and  assigns,  for- 
ever." The  trial  court  was  of  the  opinion 
that  the  rule  in  Shelley's  Case  applied  to  the 
language  contained  in  the  deeds,  and  that  the 
grantees  In  the  several  deeds  took  title  in  fee 
to  the  land  conveyed.  We  are  of  the  opinion 
that  this  conclusion  of  the  trial  court  is  cor- 
rect As  was  said  by  Chief  Justice  Wheeler 
In  the  case  of  Hawkins  v.  Lee,  22  Tex.  547: 
"By  the  common  law,  when  a  person  takes 
an  estate  of  freehold,  under  a  deed,  will,  or 
other  writing,  with  a  limitation  In  the  instru- 
ment by  way  of  remainder,  of  an  interest 
of  the  same  quality,  to  his  heh:ti,  or  the  heirs 
of  his  body,  as  a  class  of  persons  to  take  in 
succession,  the  limitation  to  the  heirs  enti- 
ties the  ancestors  to  the  whole  estate.  4 
Kent  Comm.  215;  Hancock  v.  Butler.  21 
Tex.  804.  The  rule  of  common  law,  applied 
to  real  proi)erty,  enlarges  the  estate  for  life 
into  an  inheritance;  applied  to  personal  prop- 
erty It  makes  the  tenant  for  life  absolute 
owner.  4  Kent,  Comm.  227."  It  will  be  seen 
by  reference  to  the  deeds  that  Immediately 
following  the  word  "heirs"  in  the  granting 
clause,  and  also  in  the  habendum  clause,  ap- 
pears the  word  "assigns."  This  word  is  In- 
consistent with  the  Intention  on  the  part  of 
the  grantors  that  the  grantee  should  take 
only  a  life  estate.  The  Word  "assigns"  evi- 
dences the  Intention  on  the  part  of  the  gran- 
tors to  give  the  grantee  power  to  sell  and  dis- 
pose of  the  property.  We  conclude  that  the 
grantees  in  the  several  deeds  took  titie  in 
fee  to  the  land.  Tied.  Real  Prop,  i  433; 
Hancock  v.  Butier,  21  Tex,  804;  O'Brien  v. 
Hilbum,  22  Tex.  617;  Brown  v.  Bryant  (Tex. 
Civ.  App.)  44  S.  W.  300. 

2.  It  is  next  contended  tbat  the  trial  court 
erred  In  refusing  to  permit  defendants  to  in- 
trcduce  parol  testimony  of  H.  B.  Smith  tbat 
at  the  time  the  deeds  were  drawn  he  was  in- 
structed by  the  grantors  to  draw  them  so  as 
to  vest  in  the  children  of  John  Johnson,  Sr., 
a  life  estate,  and  the  fee  In  the  children  of 
such  grantees,  and  that  John  Johnson,  Sr., 
was  informed  tbat  such  was  the  effect  of  the 
deeds  made.  We  do  not  think  there  was  any 
error  in  excluding  the  evidence.    We  hold 
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that  tbe  lantrnage  of  the  deed  brought  It 
within  the  rule  In  Shelley's  Case,  and,  when 
such  la  the  case,  parol  evidence  Is  not  ad- 
missible to  show  the  intention  of  the  grantors 
In  executing  the  deed.  Slmonton  y.  White, 
83  Tez.  50,  63  S.  W.  339,  77  Am.  St.  Rep. 
824;   Brown  t.  Bryant,  supra. 

We  conclude  that  there  was  no  error  In  the 
record,  and  the  Judgment  will  be  afflnned. 
Xfllrmed. 


POSEY  T.  McMAMS.1 

(Court  of  Ciril  Appeals  of  Texas.    March  IB, 

1902J 

BANKRUPTCY— INBOL.VBNCT—DBTBRUINA'nOM 

— HORTQAOBD  PROPERTT— PREFBRBNCES 

—TRANSFER  TO  CREDITOR. 

l.Bankr.  Act  1896,  {  1,  subd.  16,  provides 
that  a  person  shall  be  deemed  insolvent  when 
the  aggregate  of  his  property,  exclusive  of  any 
proper^  which  he  may  have  conveyed,  trans- 
ferred, etc.,  with  iutent  to  defraud,  hinder,  or 
delay  his  creditors,  shall  not,  at  a  fair  valna- 
tion,  be  snfflclent  to  pay  his  debts.  Held,  that 
while  the  term  "transfer,"  as  used  therein,  in- 
cluded a  mortgage,  yet,  as  only  snch  transfers 
as  were  intended  to  defraud.  Hinder,  or  delay 
creditors  were  to  be  excluded,  property  subject 
to  a  mortgage  not  shown  to  be  fraudulent  was 
properly  lududed  in  determining  Insolvency 
thereunder. 

2.  Where  a  creditor  was  amply  secured  by  a 
first  mortgage,  his  debtor's  transfer  to  him  at 
a  fair  valuation  of  property  in  payment  of  tho 
debt,  and  tiie  consequent  release  of  his  mort- 
gage on  property  which,  so  far  as  appears, 
amply  secured  both  it  and  a  second  mortgage 
tliereon  in  favor  of  another  creditor,  cannot 
be  held  to  be  a  preference,  within  Bankr.  Act 
1898,  i  00,  par.  "a,"  which  includes  in  its 
definition  thereof  a  transfer  enabling  any  one 
of  tbe  bankrupt's  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other. 

Appeal  from  district  court,  Floyd  county; 
S.  I.  Newton,  Judge. 

Action  by  James  B.  Posey,  trustee  In  bank- 
ruptcy, against  S.  A.  McManis.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Af&rmed. 

B.  B.  Green,  for  appellant  R.  T,  Miller 
and  Jas.  R.  Robinson,  for  appellee. 

CONNER,  C.  J.  The  appellanrs  state- 
ment of  tbe  nature  and  result  of  this  suit  Is 
accepted  by  appellee,  and  adopted  by  us  as 
coiTeet  It  Is  as  follows:  "This  is  a  suit  in 
the  district  court  of  Floyd  county,  by  James 
B.  Posey,  trustee  In  bankruptcy  of  the  es- 
tate of  W.  P.  Young,  bankrupt,  against  S. 
A.  McManis,  to  recover  the  value  of  certain 
property  transferred  by  said  Young,  while  In- 
solvent to  said  McManis,  who  had  received 
the  same  from  Young  within  four  months  of 
the  filing  of  the  petition  In  bankruptcy 
against  Young.  The  plaintiff  alleges,  in  sub- 
stance: That  W.  P.  Young,  on  March,  1899, 
was  a  merchant  at  Floydada,  In  Floyd  coun- 
ty, Texas;  that  on  said  date,  and  for  a  long 
time  prior  thereto,  he  was  insolvent  and 
among  other  Indebtednesses  was  indebted  to 

'  Rehearing  denied  April  12,  1902,  and  writ  ol  er- 
ror denied  by  supreme  court. 


S.  A.  McManis,  the  defendant.  In  Ute  man  of 
$900;  that  on  the  27th  day  of  March.  1809, 
Young  gave  a  preference  to  defoidant  by 
transferring  to  him  the  merchandise,  notes, 
and  accounts  of  tbe  said  Young,  of  Oie  al- 
leged value  of  $1,500,  that  said  merchandise, 
notes,  and  accounts  being  all  the  property  of 
that  class  owned  by  Young;  that  said  trans- 
fer of  the  property  by  Young  to  defendant 
was  made  with  the  Intent  to  prefer  defend- 
ant over  other  creditors  of  Young,  and  that 
defendant  at  the  time  of  taking  and  receiv- 
ing said  transfer  of  property  had  reasonable 
cause  to  believe  said  Young  to  be  insolvent 
and  that  such  transfer  was  made  by  Young 
with  Intent  to  prefer  defendant  over  other 
creditors  of  Young,  and  that  said  transfer 
was  received  by  defendant  with  the  Intent 
and  purpose  to  carry  out  tJie  said  preference, 
so  Intended  by  Young;  that  said  transfer 
was  made  within  four  months  before  the 
filing  of  the  petition  In  bankruptcy,  and  that 
defendant  had  converted  said  property  Into 
money  for  the  use  of  plaintiff,  to  be  used  In 
the  payment  of  debts  of  the  bankrupt's  es- 
tate, and  that  defendant  had  paid  no  part 
of  It  to  plaintiff.  Defendant  pleaded  the  gen- 
eral denial.  A  trial  was  had  before  a  Jury 
on  September  4th,  and  a  verdict  rendered 
against  plaintiff,  and  Judgment  was  rendered 
accordingly." 

The  testimony  In  the  record  Is  short  and 
the  material  facts  proven  upon  the  triail  are 
substantially  as  follows:  That  on  May  19. 
1899,  certain  creditors  of  W.  P.  Young  filed 
in  the  district  court  of  the  United  States  for 
the  Western  district  of  Texas  a  petition  pray- 
ing that  said  Young  be  adjudged  a  bankrupt, 
under  the  act  of  congress  establishing  a  uni- 
form system  of  bankruptcy;  that  proceed- 
ings were  duly  had  uimn  said  petition,  and 
W.  P.  Young  was,  on  July  20,  1899,  adjndged 
a  bankrupt;  that  on  August  15,  1899,  James 
B.  Posey,  the  plaintiff,  was  duly  appointed 
trustee  In  bankruptcy  of  tbe  estate  of  said 
Young,  bankrupt  filed  his  bond  and  qualified 
as  such  trustee,  and  Is  the  qualified  and  act- 
ing trustee  of  said  estate.  Plaintiff  proved 
by  the  defendant  that  he  was  well  acquaint- 
ed with  W.  P.  Young  during  the  time  be  was 
In  the  mercantile  business  at  the  town  of 
Floydada,  In  Floyd  county,  and  was  ac- 
quainted wltb  Young's  bushiess  affairs,  his 
business  qualifications,  what  he  owned  and 
what  he  owed  and  who  he  owed,  and  the 
approximate  aggregate  amount  of  his  indebt- 
edness; that  he  rendered  Young  small  favors 
In  receiving  and  marking  goods;  that  he  read 
some  of  Young's  correspondence,  and  saw 
bis  Invoices  and  statements;  that  Yonng  had 
confidence  In  defendant;  that  In  the  month 
of  March,  1899,  Young  offered  to  sell  oat  to 
defoidant  bis  entire  stock  of  merchandise, 
storehouse,  and  lot  On  the  morning  of 
March  27,  1899,  Young  went  to  defendant's 
house  In  Floydada,  and  wanted  to  sell  out 
to  defendant,  and  said  he  (Young)  could  not 
pay  his  debts  In  the  business  he  was  fol- 
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lowing.  Defendant  asked  TonnK.  "It  I  bay 
you  out,  wbat  are  yon  golnc  to  do  with  your 
creditors?"  Yonng  replied  that  be  would  pay 
them  Just  as  soon  as  he  could.  The  names 
of  Tonng's  creditors  were  called  over,  and 
the  amount  due  them,  and  defendant  aggre- 
gated the  amount  to  be  about  $1,000.  Young 
and  appellee  agreed  upon  the  terms,  and 
Young  sold  and  made  the  proper  transfers  of 
bla  entire  stock  of  merchandise,  books,  notes, 
and  accounts,  storehouse,  and  lot  In  consid- 
eration of  $1,150.  The  bouse  and  lot  was 
worth  about  $126;  the  merchandise  was 
worth  about  $800.  There  was  no  Invoice 
taken  of  the  merchandise.  Defendant  was 
one  of  Young's  creditors.  He  owed  defend- 
ant $016,  by  note  secured  by  mortgage  ex- 
ecuted in  NoTember,  1888,  on  175  bead  of  cat- 
tle In  Floyd  county^  The  trade  and  transfer 
papers  were  made  on  March  27,  1880,  and  In 
a  few  days  appellee  took  possession  of  said 
property,  and  surrendered  to  Young  his  note, 
and  released  the  mortgage,  and  paid  Young 
$236  In  money.  Appellee  would  not  have 
completed  the  transaction  had  he  known  that 
Young  would  not  pay  his  debts.  At  the  time 
of  the  trade,  and  prior  thereto,  appellee  knew 
that  Young  was  indebted  to  Smith,  Walker 
A  Co.,  of  Amarlllo,  Tex.,  merchants,  and  to 
secure  this  debt  Young  had  transferred,  by 
mortgage  to  Smith,  Walker  &  Co.,  the  same 
cattle  on  which  appellee  held  a  mortgage,  and 
that  it  was  on  record  In  Floyd  county,  and 
that  it  was  dated  March  17,  1889,  and  that 
Young  was  indebted  to  other  creditors  In  the 
sum  of  about  $1,000.  The  merchandise  was 
all  the  property  of  that  class  owned  by 
Young,  and  the  cattle  so  mortgaged,  which 
were  of  the  value  of  $20  per  head,  was  all 
the  property  of  that  class  so  owned.  The 
amount  of  the  Smith,  Walker  &  Oo.  debt  and 
mortgage  is  not  shown  In  the  record.  At  the 
time  of  the  trade  in  question  Young  owned, 
besides  the  property  above  mentioned,  horses 
of  the  value  of  $100,  and  a  school-land  claim 
of  the  value  of  $750.  Appellee  also  testified 
that  Yoimg  was  solvent  at  the  time  of  the 
trade. 

The  sole  ground  of  appdlant's  attack  upon 
the  transfer  from  Young  to  appellee  dated 
March  27,  1890,  is  that  Young  was  insolvent 
at  the  time,  and  intended  thereby  to  prefa 
appellee  over  other  creditors  of  Young,  of  all 
which  appellee  knew  or  had  reasonable  cause 
to  know,  and  so  knowing  received  the  trans- 
fer with  intent  and  purpose  of  carrying  out 
the  intended  preference.  We  need  not  there- 
fore consider  the  right  conferred  upon  trus- 
tees In  bankruptcy  to  set  aside  the  transfer 
and  recover  the  property  or  its  value  under 
paragraph  "e"  of  section  67,  or  paragraph 
4  of  section  70,  of  the  bankrupt  act  on  the 
ground  that  such  transfer  to  appellee  was 
made  with  the  Intent  and  purpose  of  hinder- 
ing, delaying,  and  defrauding  one  or  more 
of  Young's  creditors.  The  right  here  invoked 
Is  predicated  upon  paragraph  "b"  of  section 
60  of  the  bankrupt  act    This  paragraph  is  as 


follows:  "If  a  bankrupt  shall  have  given  * 
preference  within  four  months  before  the  &!• 
ing  of  a  petition,  or  after  the  filing  of  the  pe- 
tition and  before  the  adjudication,  and  the 
person  receiving  It  or  to  be  benefited  there- 
by, or  his  agent  acting  therein  shall  have  bad 
reasonable  cause  to  believe  that  it  was  In- 
tended thereby  to  give  a  preference.  It  shall 
be  voidable  by  the  trustee,  and  he  may  recov- 
er the  property  or  Its  value  from  such  per- 
sons." Paragraph  "a"  of  the  same  section 
gives  the  following  definition  of  a  "prefer- 
ence," which  it  is  important  to  consider:  "A 
person  shall  be  deemed  to  have  given  a  pref- 
erence If,  being  insolvent  he  has  procured 
or  suffered  a  Judgment  to  be  entwed  against 
himself  In  favor  of  any  person,  or  made  a 
transfer  of  any  of  his  property,  and  the  ef- 
fect of  the  enforcement  of  such  Judgment  or 
transfer  will  be  to  enable  any  one  of  his  cred- 
itors to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of  the 
same  class."  This  In  turn  Involves  the  neces- 
sity of  determining  precisely  what  is  meant 
by  the  term  "Insolvent,"  as  used  In  the  bank* 
rupt  law.  Subdivision  15,  S  1,  of  the  bank- 
rupt act  provides:  "A  person  shall  be  deem- 
ed insolvent  within  the  provisions  of  this 
act  whenever  the  aggregate  of  his  proper- 
ty, exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed  or  re- 
moved, or  permitted  to  be  concealed  or  re- 
moved, with  intent  to  defraud,  hinder  or  de- 
lay bis  creditors,  shall  not  at  a  fair  valua* 
tl(m,  be  deemed  sufficient  in  amount  to  pay 
his  debts."  It  will  thus  be  seen  that  to  re- 
verse the  verdict  of  the  Jury  and  Judgment 
of  the  court  from  which  this  appeal  has  been 
prosecuted,  the  burden  rests  upon  appellant 
to  show;  (1)  That  at  the  time  of  the  trans- 
fer to  appellee  the  aggregate  amount  of 
Young's  property,  exclusive  of  property  which 
he  may  have  conveyed,  transferred,  conceal- 
ed, etc.,  with  intent  to  defraud,  hinder,  or  de- 
lay his  creditors,  at  a  fair  valuation,  was  in- 
sufficient to  pay  his  debts;  (2)  that  the  en- 
forcement of  the  transfer  to  appellee  will  en- 
able some  one  or  more  of  Young's  creditors 
to  obtain  a  greater  percentage  of  bis  debt 
than  any  other  of  such  creditors  of  the  same 
class;  and  (3)  that  appellee  at  the  time  of 
the  transfer  had  reasonable  cause  to  believe 
that  it  was  Young's  intent  thereby  to  give 
such  a  preference.  We  do  not  think  such 
burden  has  been  discharged.  If  Young  was 
insolvent  and  if  in  making  the  transfer  a 
preference  was  attempted,  appellee  perhaps 
had  reasonable  notice  thereof.  But  appd- 
lee's  testimony  was  that  Young  was  solvent; 
that  the  total  value  of  Young's  property  at 
that  time  was  $5,375;  that  Young's  indebted- 
ness to  the  appellee  was  $015;  to  other  per^ 
sons  than  Smith,  Walker  &  Ga  $1,000;  and 
the  record  entirely  fails  to  show  the  amount 
of  the  Smith,  Walker  &  Co.  debt  So  that 
construing  the  record  most  strongly  against 
the  party  upon  whom  the  burden  rests,  we 
have  Young's  total  indebtedness  $1,960,  with 


Digitized  by  VjOOQIC 


794 


«7  SOUTHWBSTEKN  REPORTER. 


CTenn. 


anets  of  $5,375.  This  estimate  Includes  the 
TBlne  of  the  cattle.  It  Is  Insisted  that  the 
Talne  of  the  cattle  shall  be  excluded  In  de- 
termining Young's  condition,  because  thejr 
had  theretofore  been  mortgaged  to  Smith, 
Walker  &  Oo.  While  the  term  "transfer"  is 
sufficiently  comprehensive,  within  the  mean- 
ing of  the  bankrupt  law,  to  Include  a  mort- 
gage, yet  It  Is  only  such  transfers  as  have 
been  made  "with  Intent  to  defraud,  hinder, 
or  delay"  creditors  that  require  the  proper- 
ty BO  transferred  to  be  excluded  In  determin- 
ing the  amount  of  the  bankrupt's  estate,  or 
In  determining  whether  the  property  of  the 
bankrupt  be  sufficient  in  amount  to  pay  his 
debts.  This  Issue  was.  In  eflFect,  submitted 
to  the  jury,  who  found  against  appellant,  al- 
though we  have  been  unable  to  find  in  the 
record  any  evidence  whatever  that  the  mort- 
gage to  Smith,  Walker  &  Co.  was  made  with 
the  Inhibited  purpose.  So  that  we  think  It 
must  be  held  that  Young  was  solvent  at  the 
time  of  his  transfer  to  appellee,  within  the 
meaning  of  the  present  act  In  this  respect 
the  definition  of  insolvency  Is  said  to  be  dif- 
ferent from  that  of  the  bankrupt  act  of  1867. 
Mr.  Collier,  in  his  work  on  Bankruptcy  (3d 
Ed.,  p.  4),  says:  "The  judicial  definition  of 
the  word  'Insolvency,'  as  established  by  the 
decisions  under  the  former  act,  was,  'An  Ina- 
bility to  pay  debts  as  they  mature  and  be- 
come due  and  payable  In  the  ordinary  course 
of  business,  as  persons  carrying  on  that  busi- 
ness usually  do.  In  that  which  Is  made,  by 
the  laws  of  the  United  States,  lawful  money 
or  legal  tender  to  be  used  In  the  payment  of 
debts,  without  reference  to  the  amount  of 
the  debtor's  property,  and  without  reference 
to  the  possibility,  or  even  certainty,  that  at 
a  future  time,  on  the  settlement  and  winding 
up  of  all  his  afTalrs,  his  debts  will  be  paid 
In  full  out  of  his  property.' "  It  was  also 
held  that  "the  amount  of  the  trader's  prop- 
erty was  of  no  consequence.  If  he  was  unable 
to  pay  his  debts  In  lawful  money  as  they 
matured."  But  under  the  present  act  the 
value  of  the  property  must  be  considered.  If 
at  a  fair  valuation  It  equals  the  debtor's 
debts,  he  is  not  Insolvent  This  provision 
was  one  of  the  concessions  made  In  the  pass- 
ing of  the  bill  to  those  who  first  opposed  It 
on  the  ground  that  "Its  provisions  would 
make  a  debtor  liable  unnecessarily  to  have 
his  property  taken  from  him  be<!ause  of  a 
mere  temporary  embarrassment" 

It  has  also  been  difficult  for  us  to  perceive 
In  what  manner  the  enforcement  of  the  trans- 
fer In  question  had  the  effect  of  enabling  ap- 
pellee, or  any  other  of  Young's  creditors,  to 
obtain  a  greater  percentage  of  his  debt  than 
another;  which  must  appear  before  the  trans- 
fer in  question  could  be  abrogated  under  par- 
agraph "a"  of  section  GO  of  the  bankrupt  law 
hereinbefore  quoted.  The  bona  fides  and  va- 
lidity of  the  mortgage  and  debt  of  appellee 
upon  Young's  cattle  has  In  no  manner  been 
questioned,  and  such  mortgage  was  not, 
therefore,  subject  to  attack  by  the  trustee^ 


The  value  of  the  cattle  was  largely  In  excess 
of  appellee's  debt;  so  that  he  was  subject  to 
no  hazard  of  loss.  Neither  does  It  appear 
that  Smith,  Walkn  &  Cb.  obtained  any  ad- 
vantage by  reason  of  the  fact  that  appellee's 
mortgage,  which  was  a  first  one,  was  releas- 
ed. For  aught  that  appears  In  the  record  the 
value  of  the  cattle  mortgaged  was  largely  In 
excess  of  both  debts  and  all  costs  and  char- 
ges of  full  collection  thereof.  The  very  fact 
that  under  such  circumstances  appellee  con- 
sented to  become  the  beneficiary  in  a  trans- 
far  in  payment  of  his  debt  is  corroborative  of 
his  good  faith,  and  of  bis  testimony  to  the 
effect  that  he  considered  Tonng  solvent  at  the 
time;  otherwise  we  must  assume  that  he 
deliberately  released  a  certainty  In  the  col- 
lection of  his  debt  and  engaged  in  an  act  de- 
nounced by  the  bankrupt  ^aw. 

These  conclusions  dispose  of  the  principal 
assignments  of  error  presented.  The  assign- 
ment of  error  directed  to  a  charge  given  by 
the  court  In  response  to  questions  asked  by 
the  Jury,  we  think  practically  dispased  of 
In  what  we  have  said;  and  finding  no  error 
therein  the  Judgment  will  be  affirmed. 

HUNTER,  J.,  not  sitting. 


McBUOOM  et  nx.  v.  WHITEFIEHJD  et  al. 

(Supreme  Court  of  Tennessee.     March  22. 
1002.) 

TKNANCY  IN  COMMON— SBVKRANCB  BY  OHAL 
DIVISION  —  HOMBSTKAD  —  CONVBTANCE  - 
MINORITT  OF  WIFE  —  OISAFFIRMANCK-AK- 
TURN  OF  CONSIDBRATION— LIEN  FOR  AT- 
TORNEY'S FEES. 

1.  Oral  division  by  executors  of  land,  whicli 
they  were  directed  by  will  to  divide  amon; 
the  devisees,  is  a  suffident  severance  of  the 
devisees'  tenancy  iu  common  to  invest  one  of 
them  with  separate  title  to  his  share,  so  as  to 
bring  it  within  the  homestead  law. 

2.  Under  Shannon's  Code,  S  3796.  declaring 
that  a  homestead  or  real  estate  belonging;  to 
the  head  of  a  family,  to  the  value  of  $1,000. 
shall  be  exempt,  and  that  said  real  estate  ma; 
be  Bi>Id  by  jomt  conseut  of  husband  and  wife. 
a  deed  by  husband  and  wife  of  real  estate 
worth  less  than  $1,0(X),  and  being  all  the  reai 
estate  owned  by  the  hnsband.  Is  ineffective,  e> 
far  as  the  homestead  right  is  concerned;  the 
w-ife  being  a  minor,  and  sniMeqaently  disaf- 
firming. 

3.  A  wife's  right  to  disaffirm,  on  the  groan i 
of  minority,  a  deed  of  the  homestead,  is  not  de- 

Eendent  on  return  of  the  consideration;  she  not 
eiug  shown  to  have  received  any  of  it. 
■i.  A  homestead  being  exeoipt,  under  Const. 
art.  11,  8  11.  and  Shannon's  Code,  S  3798.  ex- 
cept for  taxes,  debts  for  purchase  money,  or 
improvements,  counsel  in  suit  to  recover  a 
homestead  cannot  have  a  lien  on  it  for  their 
fees. 

Appeal  from  chancery  court,  Putnam  coun- 
ty; T.  J.  PIsher,  Chancellor. 

Suit  by  Joel  McBroom  and  wife  agains: 
Andy  Whltefleld  and  others.  From  Judg- 
ment of  the  court  of  chancery  appeals  revers- 
ing a  decree  dismissing  the  bill,  defendana 
appeal.    Affirmed. 

Denny,  Holloday  &  Backman.  for  appet- 
lants.    Bryant  &  McBroom,  for  appellees. 
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GALDWBIiL,  J.  W.  A.  McBroom  derlsed 
« tract  of  land  tn  Patnam  connty  to  Jeff  Ally 
and  Joel  McBroom,  and  directed  ble  execo- 
toTB  to  divide  It  between  them.  After  the 
<llTl8lon  was  made,  Joel  McBroom  Intermar- 

'       ried  with  his  present  wife,  M.  J.  McBroom. 

'!  SubBeqnently  he  sold  his  share  (rf  the  land, 
which  was  then  and  is  now  worth  less  than 
$1,000,  to  J.  E.  Lewis,  and  gave  him  a  bond 
for  tttie.  On  the  24th  of  August,  1892,  he 
executed  to  Lewis  a  deed  In  fee  according  to 
the  terms  of  the  title  bond;    and  his  wlfe^ 

r  who  was  then  a  minor.  Joined  him  In  tlM 
-deed.  When  Lewis  had  been  In  possession 
two  or  three  years,  he  sold  and  conveyed  the 
land  to  L.  O.,  Jeff,  and  Andy  Whitefidd. 
Afterwards  L.  C.  and  Jeff  Whitefleld  sold 
4Dd  conveyed  thehr  interest  in  the  land  to 
Andy  Whitefleld,  who  on  the  6tb  of  April, 
1898.  sold  and  conveyed  it  to  Valma  V. 
Whitefleld.  Thereafter  Joel  McBroom  and 
his  wife,  who  bad  never  owned  any  other 
land,  flled  this  bill  to  avoid  their  deed  on 
-account  of  her  mhiority  at  the  time  of  its 
ezecntlon,  and  to  set  up  a  right  of  homestrad 
in  the  land.  The  chancellor  dismissed  the 
bill.  The  court  of  chancery  appeals  reversed 
his  decree,  and  granted  the  relief  sought,  to 
-the  extoit  of  allowing  the  complainants  a 
homestead  in  the  land,  with  reversion  to 
Valma  V.  Whitefleld,  the  last  vendee.  Th© 
action  of  the  latter  trlbnnal  is  obvlonsly  cor- 
rect. 

1.  The  division  of  the  original  tract  of 
land  by  the  executors,  though  in  parol  only, 
was  a  suflldent  severance  of  the  tenancy  in 
common  to  invest  Joel  McBroom  with  sepa- 
rate title  to  his  share  thereof,  and  to  bring 
that  share  (other  prerequisites  being  e«tal>- 
lished)  within  the  provisions  of  the  home- 
stead law.  Meacham  v.  Meacham,  91  Tenn. 
532,  19  S.  W.  757. 

2.  Being  a  married  man  residing  in  this 
-state,  and  having  no  other  realty,  he,  as  the 
head  of  the  family,  was,  at  the  time  of  his 
-sale  and  conveyance  thereof,  entitled  to  a 
homestead  therein;  and,  being  so  entitled, 
he  could  not  devest  himself  of  that  right 
without  the  valid  Joinder  of  his  -wife  in  his 
deedL  Const  art  11,  ^  11;  Shannon's  Oode, 
«  3796. 

3.  Her  joinder,  though  in  proper  form  for 
adnlt  married  women,  -was  ineffective  against 
her  disaffirmance  seasonably  made  as  in  this 
i-nstance,  because  she  was  at  the  time  a  mi- 
nor, and  therefore  had  no  legal  capacity  to 
convey  any  interest  of  her  own,  or  to  give 
binding  consent  to  her  husband's  conveyance. 
-Scott  V.  Buchanan,  11  Humph.  468;  McGan 
-V.  Marshall,  7  Humph.  121;  Wbeaton  v. 
£:ast.  C  Terg.  59.  28  Am.  Dec.  251;  Brad- 
shaw  V.  Van  Valkenburg.  97  Tenn.  816,  87 
S.  W.  88;  Walton  v.  Oaines,  94  Tenn.  421, 
29  S.  W.  458;  1  DevL  Deeds,  ft  86,  91. 

4.  Hence  the  deed  to  Lewis  had  only  the 
effect  that  it  would  have  had  -without  any 
Joinder  on  her  part,  and  that  was  simply  to 
pass  the  title  subject  to  the  homestead  right. 


which  was  left  unimpaired  as  to  both  him 
and  her.  Mash  v.  Russell,  1  Lea,  S43;  Case 
Co.  V.  Joyce,  88  Tenn.  852,  16  S.  W.  147,  12 
L.  R.  A.  519;  ,Coz  V.  Keathley,  99  Tenn.  522, 
42  S.  W.  437. 

6.  It  mattes  not  that  Mrs.  McBroom  is 
not  shown  still  to  be  a  minor,  for,  if  minor- 
ity had  been  her  only  disability,  she  would 
have  been  allowed  a  reasonable  time  after 
attaining  her  majority  to  disaffirm  the  deed 
(5  Yerg.  59,  26  Am.  Dec.  261;  7  Humph.  121; 
11  Humph.  467);  and,  besides,  being  in  fact 
under  the  disability  of  coverture,  also,  her 
right  of  disaffirmance  continues  until  she  be- 
comes discovert  (94  Tenn.  421,  29  S.  W.  458). 

6.  Nor  is  her  right  of  disaffirmance  de- 
pendent upon  her  return  of  the  consideration 
paid  by  Lewis  for  the  land,  for  it  does  not 
appear  that  she  received  that  consideration, 
or  any  part  of  It  Unless  she  were  shown  to 
have  received  the  price,  restitution  cannot  be 
made  a  condition  for  the  relief  she  seeks. 
Bradshaw  v.  Van  Valkenburg,  97  Tenn.  323, 
87  S.  W.  88. 

Let  the  decree  of  the  court  of  chancery  ap- 
peals be  aflb'med. 

Motion  for  Lien. 

Counsel  of  the  complainants  In  this  cause 
move  the  court  for  a  lien  on  the  recovery  al- 
lowed their  clients  for  reasonable  fees  for 
services  rendered.  Were  the  recovery  of 
land,  merely,  as  such,  there  could  be  no 
doubt  of  the  right  to  have  the  lien  declared. 
But  such  is  not  the  case.  The  homestead, 
as  a  property  right  Is  peculiar  and  excep- 
tional. It  Is  exempt  nbsoluteiy  from  sale  un- 
der legal  process  in  any  way,  at  the  instance 
of  any  creditor,  except  for  public  taxes,  debts 
for  purchase  money,  or  improvements.  Const 
art.  11,  {  11;  Shannon's  Oode,  t  3798.  The 
exception  does  not  Include  attorney's  fees. 
Consequently  the  homestead  cannot,  by  legal 
process,  be  sold  for  their  payment:  and  it 
would  be  folly  for  the  court  to  undertake 
to  fix  a  lien  on  property  that  could  not  be 
sold  to  enforce  the  lien  In  case  of  default 
Indeed,  the  exemption  from  sale  for  such  a 
debt  necessarily  precludes  the  court  from 
declaring  a  lien  therefor.  To  validly  incum- 
ber a  homestead  of  husband  and  wife  with  a 
lien  for  liabilities  other  than  those  embraced 
in  the  exception  found  In  the  fundamental 
and  statutory  law,  the  same  formalities  must 
be  observed  as  in  case  of  voluntary  sale 
thereof  by  them;  that  is,  it  must  be  done  by 
their  Joint  consent  evidenced  by  proper  In- 
Btrumenl  of  -writing  executed  by  them,  and 
privily  acknowledged  by  the  wife.  In  the 
case  of  McLean  v.  Lerch,  105  Tenn.  603,  58 
S.  W.  640,  it  did  not  appear  that  the  home- 
steader, against  whom  a  lien  declared  by  his 
consent  was  enforced,  had  a  living  -wife; 
hence  that  case  is  not  an  authority  for  the 
present  motion.  A  -widower,  as  there  ruled, 
may  well  waive  his  homestead  exemption, 
and  consent  to  the  declaration  of  a  Hen  upon 
the  property;   but  when  the  relation  of  bus- 
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band  and  wife  exlste,  as  In  this  case,  a  lien 
for  nonexcepted  debts  can  be  fixed  upon  the 
homestead  In  no  other  way  than  by  their 
joint  consent,  shown  as  before  Indicated  here- 
in. 
The  motion  la  refused. 


BRIKKLEY  t.  STATE,    BONNER  T.  SAME. 

HUGHES  T.  SAMEu 

Supreme  Court  of  Tennessee.    March  22, 

1902.) 

INTOXICATINO      LIQUORS— FOUR-HILB     LAW— 
MUNICIFAL  CORPORATIONS-CHANQB 

OF  CHARTER. 
Acts  1877,  c.  23,  as  amended  by  Acta 
1887,  c.  167,  and  Acta  1S99,  c.  221,  prohibits 
the  gale  of  intozicatiiig  liquorB  within  four 
miles  of  any  school  house,  but  provides  that 
such  prohibition  shall  not  apply  to  sales  with- 
in the  limits  of  any  incorporated  town  except 
towns  incorporated  after  the  act  of  1809  with 
a  population  of  not  more  than  2,000.  Acts 
1875,  c.  92,  {  14,  as  amended  by  Acts  1877,  c. 
121,  S  1,  provides  that  any  municipal  corpora- 
tion may  by  vote  adopt  the  form  of  charter 
provided  by  the  act,  in  which  case  the  former 
charter  shall  be  deemed  surrendered,  aud  the 
new  charter  shall  obtain  in  its  place,  though 
the  change  shall  not  impair  contracts  of  the 
corporation.  Held  that,  by  changing  diarters 
under  the  act  of  1875  as  amended,  a  municipal 
cor[>oration  ends  its  existence  with  the  renun- 
ciation of  the  old  charter,  aud  begins  a  new 
and  distinct  existence  under  the  new  charter, 
so  that,  where  a  town  of  less  than  2,000  in- 
habitants took  such  action  after  1899,  a  sub- 
sequent sale  of  liquor  therein  within  four  miles 
of  a  school  house  wss  illegal. 

Appeal  from  circuit  court,  Warren  count7; 
M.  D.  Smallman,  Judge. 

J.  W.  Brlnkley,  Harry  Bonner,  and  W.  D. 
Hughes  were  convicted  of  selling  liquors  il- 
legally, and  appeal.    Affirmed. 

Wm.  V.  Whltson,  Jas.  S.  Barton,  F.  H. 
Mercer,  and  Sam  T.  O'Neal,  for  appellant 
Brlnkley.  G.  W.  Pickle,  Atty.  Gen.,  and 
Smith  &  Smith,  for  the  State. 

CALDWELL,  J.  J.  W.  Brinkley  prose- 
cutes this  appeal  In  error  from  a  conviction 
for  violating  the  four-mile  law.  That  law  had 
Its  origin  in  chapter  23  of  the  Acts  of  1877, 
which  prohibited  the  sale  of  "any  Intoxicating 
beverage  within  four  miles  of  any  Incorpo- 
rated institution  of  learning  in  this  state" 
(section  1);  provided  the  prohibition  should 
not  apply  to  sales  made  "within  the  limits  of 
any  Incorporated  town"  (section  2).  That 
enactment  was  held  to  be  constitutional  In 
State  V.  Rauscher,  1  Lea,  97,  in  Hatch»  v. 
State,  12  Lea,  368,  and  in  numerous  other 
cases.  It  was  changed  by  chapter  167  of  the 
Acts  of  1887,  which  prohibited  the  sale  of 
"any  Intoxicating  liquors,  including  wine, 
ale,  and  beer,  as  a  beverage,  within  four 
miles  of  any  school-house,  public  or  private, 
where  a  school  is  kept,  whether  the  school 
be  then  in  session  or  not  in  this  state"  (sec- 
tion 1);  provided  the  prohibition,  as  before, 
should  not  apply  to  sales  made  "within  the 
limits  of  any  incorporated  town"  (section  2). 


The  latter  act  has  been  enforced  In  many 
cases,  among  them  Moore  v.  State,  96  Tenn. 
644,  85  S.  W.  556,  and  Harrison  v.  State,  86 
Tenn.  648,  35  S.  W.  569.  Its  second  section 
was  so  amended  by  section  1  of  chapter  221 
of  the  Acts  of  1899  aa  to  read  as  follows: 
"That  this  act  shaU  not  apply  to  the  sale  of 
such  liquors  within  the  limits  of  any  incor- 
porated town,  except  towns  hereafter  Incor- 
porated with  a  population  of  not  more  than 
two  thousand  Inhabitants  by  the  federal  cen- 
sus of  1800,  or  any  other  subsequent  federal 
census."  This  is  an  amendment  by  substi- 
tution. Manufacturing  Co.  v.  Falls,  92  Tenn. 
607,  22  S.  W.  856.  It  substitutes  the  lan- 
guage Just  quoted  for  that  of  the  second 
section  of  the  act  of  1887,  and  thereby  ex- 
tends the  prohibition  of  the  first  section  of 
that  act  so  as  to  apply  to  all  towns  thereaft- 
er incorporated  with  a  population  of  not 
more  than  2,000  by  the  last  preceding  census. 
That  act,  so  enlarged.  Is  the  law  to-day.  It 
was  adjudged  to  be  constitutional  In  State  t. 
Frost  103  Tenn.  686,  64  S.  W.  986.  The  sale 
here  involved  was  made  on  the  7tb  day  of 
November,  1901,  in  the  town  of  McMlnnville, 
and  within  four  miles  of  a  school  house 
where  a  school  was  kept  That  town  then 
bad  a  population  of  1,980  by  the  federal  cen- 
sus of  1900.  But  the  town  of  McMlnnville 
was  Incorporated  more  than  60  years  ago, 
and  consequently  was  not  subject  to  the 
provisions  of  the  four-mile  law,  unless  what 
is  yet  to  be  stated  made  it  so.  Chapter  92 
of  the  Acts  of  1875  is  entitled  "An  act  to 
regulate  and  organize  municipal  corporations 
of  certain  population,  and  for  the  increase 
and  diminution  of  their  powers."  The  first 
13  sections  of  that  act  relate  to  municipali- 
ties originating  thereunder,  the  form  of  char- 
ter of  Incorporation  being  prescribed  in  sec- 
tion 6.  Passing  to  another  branch  of  the 
general  subject  the  fourteenth  section  pro- 
vides: "That  any  town  or  city,  of  not  less 
than  five  nor  more  than  twenty  thousand  in- 
habitants by  the  federal  census  of  1870,  now 
incorporated  under  a  general  or  special  law 
or  laws,  of  this  state,  may  adopt  the  charter 
contained  in  this  act  provided  a  majority  of 
those  voting  at  an  election  to  be  held  for 
such  purposes  shall  vote  in  favor  of  such 
adoption,  and  at  such  election  the  ballots  of 
those  oppkosed  to  the  adoption  shall  contain 
'old  charter,'  and  those  in  favor  of  the  adop- 
tion shall  contain  'new  charter,'  and  the  re- 
sult of  such  election,  if  in  favor  of  adoption, 
shall  be  spread  on  the  coriraration  records, 
and  a  certified  transcript  of  such  record  con- 
taining such  election,  shall  be  filed  with  the 
secretary  of  state,  and  said  secretary  shall 
thereupon  issue  a  certificate  of  incorpora- 
tion as  aforesaid,  and  such  certificate  shall 
be  registered  as,  and  shall  have  force  and  ef- 
fect- aforesaid;  provided,  however,  that  no 
change  in  the  charter  of  any  city  or  town 
shall  in  any  wise  Impair  any  contracts  In  ex- 
istence between  such  city  or  town  and  any 
person  or  persons  at  the  time  of  such  change; 


Digitized  by  LjOOQIC 


Tenn.) 


GRABTREE  v.  BANK  OF  WIJICHESTEB. 


797 


and  when  said  adoption  baa  been  made  as 
aforesaid,  and  the  secretary's  certlflcate  reg- 
istered as  aforesaid,  then  shall  such  town  or 
dty  so  adopting  have  all  the  powers,  rights, 
privileges  and  benefits  conferred  by  this  act, 
and  the  charter  of  such  town  or  city  shall 
from  and  after  such  registration  be  the  char- 
ter conferred  by  this  act,  and  the  former 
charter  of  [such]  town  or  city  shall  be  deem- 
ed and  held  forever  renounced  and  surren- 
dered."   Acts  1875,  c.  92,  S  14.    That  act  was 
subsequently  so  amended  as  to  extend  "all 
the  powers.  Immunities  and  privileges  there- 
in granted  to  municipal  corporations,  of  cer- 
tain population,  to  all  municipal  corporations 
in  the  state,  of  whatever  popnlatlon,  that 
shall  hereafter  bring  themselves  within  the 
terms  and  considerations  of  said  act"    Acts 
1877,  c.  121,  S  1.    Other  amendmenlB  were 
also  made  by  the  latter  act,  but  It  is  not  nec- 
essary here  to  recite  them.     It  Is  sufficient 
for  present  purposes  to  note  the  fact  that  the 
general   assembly,   by  the  legislation   men- 
tioned, conferred  upon  every  municipality  in 
the  state,  of  whatever  population  and  how- 
ever Incorporated,  complete  power  to  surren- 
der Its  old  charter  and  adopt  a  new  one  by 
pursuing  the  course  prescribed  therefor.   -In 
strict  conformity  to  the  provisions  of  those 
acts,  an  election  was  held  in  the  town  of 
McMlnnvllle  on  the  2d  day  of  November, 
1901,  and  a  proposition  to  surrender  Its  old 
charter  and  adopt  a  new  one  was  duly  car- 
ried by  a  vote  of  254  to  77.    All  additional 
steps  requisite  to  the  complete  accomplish- 
ment of  the  desired  change  were  formally 
taken  In  proper  order  of  succession,  the  new 
certificate  of  incorporation  being  appropri- 
ately registered  on  the  6th  day  of  November, 
1901,  at  9:40  o'clock  in  the  morning.    J.  W. 
Brlnkley,  the  plaintiff  in  error,  was  a  sa- 
loonlst  doing  business  In  McMlnnvllle  at  that 
time.    After  being  notified  personally  of  the 
Issuance  of  the  new  charter,  and  then  of  Its 
registration,  he  nevertheless  on  the  next  day 
made  the  sale  of  whisky  for  which  he  stands 
convicted.    We  have  no  doubt  of  the  correct- 
ness of  the  Judgment  against  him,  whatever 
his  views  of  the  law  of  the  case  may  have 
been.     There  can  be  no  valid  objection,  on 
constitutional  grounds,  to  any  of  the  enact- 
ments Involved.    Those  comprising  the  four- 
mile  law  have  already  passed  that  test  suc- 
cessfully in  tlie  cases  hereinbefore  cited,  and 
tbose    relating   to   the   establishment    and 
change  of  municipal  corporations  are  like- 
wise within  the  broad  domain  of  constitu- 
tionality.    It  Is  entirely  within  the  consti- 
tutional i>ower  of  the  general  assembly,  by 
peneral  statute,  to  authorize  any  and  every 
suitable  community  to  become  Incorporated 
In    the  first  Instance  for  governmental  pur- 
poses, and  also  to  authorize  those  already  In- 
corporated, under  special  or  general  cixar- 
ters.    to  surrender  them  and  adopt  others. 
The  grant  of  such  authority  Is  not  a  delega- 
tion   of  legislative  power,  but  a  legitimate 
exercise  of  that  exclusive  function.     As  a 


legal  result  of  the  election  and  subsequent 
steps  taken  by  the  voters  of  McMlnnvllle, 
the  old  charter  of  that  town  was  "forever  re- 
nounced and  surrendered"  (Acts  1875,  c.  92, 
S  14),  and  the  territory  previously  covered 
thereby  became  subject  to  the  new  charter 
from  the  date  of  Its  final  registration,  No- 
vember 6,  1901.  A  municipal  charter  Is  not 
only  the  measure  of  corporate  powers,  but  It 
Is  also  the  beginning  and  the  end  of  corpo- 
rate life;  and  that  life  Is  a  distinct.  Indi- 
visible thing.  When  a  charter  is  complete- 
ly granted,  a  distinct  corporate  entity  comes 
Into  being,  and,  when  the  charter  Is  com- 
pletely surrendered,  the  corporate  entity 
ceases  to  exist  So,  the  life  of  the  old  town 
of  McMlnnvllle,  as  a  distinct  legal  entity, 
began  when  the  old  charter  was  granted, 
and  the  life  of  that  town  ceased  when  that 
charter  was  surrendered.  The  change  was 
not  a  mere  amendment  of  the  old  charter,— 
a  simple  transmutation  of  the  existing  cor- 
porate entity,— but  an  entirely  different  thing. 
The  legal  result  was  twofold:  (1)  There  was 
an  absolute  extinguishment  of  one  corporate 
entity,  and  (2)  the  original  establishment  of 
another  one.  Although  subject  to  the  con- 
tracts of  the  old  corporation  (Acts  1875,  c. 
92,  i  14,  proviso),  this  new  charter  was,  in 
contemplation  of  law,  the  Inception  of  a  new 
municipality,  the  beginning  of  a  new  and 
distinct  corporate  existence;  and,  having  been 
Incorporated  after  the  passage  of  the  act  of 
1899  (chapter  221),  with  a  population  of  only 
1,980  by  the  federal  census  of  1900,  this  new 
municipality  was  from  the  start  subject  to 
the  provisions  of  the  four-mile  law  as  amend- 
ed by  that  act  What  has  been  said  In  this 
case  Is  equally  applicable  In  the  case  of  Bon- 
ner V.  State  and  In  that  of  Hughes  v.  State 
from  the  same  court.  An  affirmance  will  be 
entered  in  all  of  them. 


CRABTREE  T.  BANK  OF  WINCHESTER 

et  al. 

(Supreme  Court  of  Tennessee.     March  22, 

1902.) 

JUSTICES  OF  THE  PEACE  —  JURISDICTION  — 
LEVY  ON  RE.^L  ESTATE— ISSUANCE  OF  ALIAS 
EXECUTION— VAUDITY— EQUITABLE  ESTOP- 
PEL. 

1.  Under  Shannon's  Oide,  |{  4808-4810, 
5892,  subsec.  8,  where  execution  issued  by  a 
Justice  of  the  peace  is  levied  on  real  estate, 
every  paper  issued  by  the  justice  is  transmitted 
to  the  circuit  court  and  recorded,  for  the  pur- 
pose of  having  a  condemnation  in  such  court 
of  the  laud  levied  on;  and  section  4804  pro- 
vides that  the  clerk  may  issue  execution  for  the 
defioieucy  where  a  justice's  execution  has  been 
levied,  and  return  made  to  the  circuit  court, 
and  the  real  estate  fails  to  satisfy  the  judgment 
Held,  that  the  filing  of  the  papers  in  the  cir- 
cuit court  in  such  case  stripped  the  justice  of 
all  jurisdictiou,  which  could  only  be  reacquired 
by  a  surrender  thereof  on  the  part  of  the  cir- 
cuit court,  and  an  attempted  levy  under  au 
alias  execution  issued  by  the  justice,  and  an 
order  of  condemnation,  followed  by  a  vend, 
exp.,  and  sale  thereunder,  were  void,  notwith- 
standing an  order  of  dismissal  by  IJie  circuit 
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court  made  atter  the  issuance  of  the  alias  ex- 
ecution. 

2.  An  equitable  estoppel  to  claim  relief 
against  a  sale  of  land  under  an  invalid  levy 
does  not  arise  by  acquiescence,  where  both  par- 
ties thouKht  the  sale  was  valid,  wUere  the 
flaw  therein  was  disclosed  by  the  record  of  the 
levy,  and  could  have  been  ascertained  by  both 
parties. 

Appeal  from  chancery  court,  Franklin 
county;  T.  M.  McConnell,  Chancellor. 

Suit  by  B.  F.  Crabtree  against  the  Bank 
of  Winchester  and  others.  The  bill  was  dis- 
missed by  the  court  of  chancery  appeals,  and 
complainant  appeals.  Reversed,  and  decree 
entered  In  his  favor. 

Arthur  Crownover  and  R.  L.  Bright,  for 
appellant.  Embrey  &  Taylor  and  Geo.  B. 
Banks,  for  appellee  Bank  of  Winchester. 

BEARD,  J.  The  bill  In  this  cause  at- 
tacks certain  proceedings  in  the  circuit  court 
of  Franklin  count}-,  in  which  the  property 
of  complainant  was  condemned  to  be  sold 
under  a  levy  of  an  execution  issuing  from 
the  office  of  a  justice  of  the  peace,  and 
asking  that  the  deed  executed  by  the  sher- 
IB,  who  sold  this  property  by  virtue  of  a 
writ  of  venditioni  exponas  issuing  from  said 
court,  as  well  as  the  several  subsequent 
deeds,  under  which  some  of  the  defendants 
claim,  be  decreed  to  be  a  cloud  upon  the  tU 
tie  of  complainant,  and  for  other  relief  in- 
cident to  such  a  decree.  The  proceedings  in 
that  case,  as  far  as  It  is  necessary  to  set 
them  out,  were  as  follows:  The  defendant 
the  Bank  of  Winchester  recovered  a  Judg- 
ment In  1891  before  a  Justice  of  the  peace 
of  Franklin  county  against  complainant,  aa 
principal,  and  G.  0.  Crabtree,  J.  C.  Lomey. 
B.  F.  Holder,  and  W.  J.  Mooney,  as  sureties. 
Soon  thereafter  an  execution  issuing  from 
this  Judgment  was  levied  upon  the  lands  of 
two  of  the  sureties,  and  the  papers  In  the 
cause  were  at  once  delivered  by  the  Justice, 
in  accordance  with  the  statute,  to  the  clerk 
of  the  circuit  court  of  that  county  for  an  or- 
der of  condemnation,  and  the  cause  was  by 
him  altered  on  the  trial  docket  of  that  court 
as  No.  27.  After  this  was  done,  discovering 
that  the  principal  in  the  Judgment  and  the 
complainant  in  this  cause  was  the  owner  of 
an  imdivlded  interest  of  one-third  In  a  tract 
of  2,000  acres,  subject  to  execution,  the  at- 
torney for  the  Bank  of  Winchester  appear- 
ed before  the  Justice  of  the  peace  who  had 
issued  the  execution,  and  made  an  affidavit, 
which,  after  reciting  the  recovery  of  the 
Judgment,  the  Issuance  and  levy  of  the  exe- 
cution upon  the  several  tracts  of  two  of  the 
sureties,  and  the  filing  of  the  papers  In  the 
circuit  court  for  an  order  of  condemnation, 
concluded  by  saying  that,  having  discovered 
property  of  the  principal  upon  which  a  levy 
could  be  made,  affiant  asked  the  issuance  of 
an  alias  execution  to  that  end.  In  accord- 
ance with  the  prayer  of  the  affidavit  an 
alias  execution  was  Issued,  and  levied  on 
the  interest  of  B.  F.  Crabtree  in  the  2,000- 


acre  tract.  At  the  time  of  the  issuance  and 
levy  of  this  last  execution  the  pai>ers  in  the 
cause  were  already  lodged  In  the  circuit 
court  of  Franklin  county,  and  the  cause 
stood  on  the  trial  docket  of  that  court,  as 
has  been  stated  already,  as  file  No.  27.  No 
effort  had  been  made  to  dismiss  the  cause,  or 
remand  It,  by  procedendo  or  otherwise,  to 
the  office  of  the  Justice  of  the  peace.  This 
alias  execution,  with  the  levy  indorsed  ui>on 
it,  and  the  affidavit  referred  to,  were  taken 
to  the  chrcult  court,  and  there  filed.  It  was 
on  the  papers,  including  this  last  levy,  that 
the  order  of  condemnation  was  entered,  the 
venditioni  exponas  was  Issued,  and  the  sale 
made,  which  are  attacked  by  the  present  bllL 
Dismissing  from  consideration  certain  fea- 
tures of  the  case  which  serve  to  confuse, 
rather  than  to  make  clear,  the  point  In  Is- 
sue, we  will  come  to  the  question  whether 
the  Justice  had  the  Jurisdiction  to  issue  this 
second  execution,  under  the  facts  already 
given.  For  it  is  clear  that  if  he  had  no  such 
Jurisdiction,  then  the  attempted  levy  of  it 
by  the  officer  upon  the  property  of  the  com- 
plainant was  unauthorized,  and  the  order 
of  condemnation,  followed  by  the  venditioni 
exponas,  and  sale  thereunder,  were  void  and 
without  any  legal  effect  For  a  determlnii- 
tion  of  the  question  Just  suggested,  a  refer- 
ence to  the  statutory  provisions  regulating 
proceedings  of  this  character  is  necessary. 
Section  4S0S  of  Shannon's  Code  directs  that, 
"when  an  execution  Issued  by  a  Justice  of 
the  peace  is  levied  on  real  estate.  It  shall 
be  the  duty  of  the  Justice  to  whom  the  same 
la  returned  to  return  the  execution,  together 
with  the  Judgment  and  the  papers  In  the 
cause,  to  the  next  circuit  court  of  bis  coun- 
ty for  condemnation."  Section  4S09  provides 
that  "the  circuit  eoiurt  upon  the  return  then 
made,  may  condemn  the  land  and  order  the 
same  •  •  •  to  be  sold  by  the  sheriff  of 
the  county,  In  satisfaction  of  the  Judgment 
and  costs,"  while  by  section  4810  it  Is  enact- 
ed that,  'If  the  circuit  court  condemns  the 
land  to  be  sold,  the  clerk  should  enter  on  the 
minutes  the  warrant  attachment  or  other 
leading  process,  with  the  officer's  return 
thereon,  ♦  •  •  affidavits  for  attachment 
or  other  process,  the  Judgment  of  the  Justice, 
the  executions  levied,  with  the  officer's  re- 
tui-n,  and  the  Judgment  of  the  court"  Sec. 
also,  subsection  8  of  section  S892  of  the  Code. 
Thus  it  will  be  seen,  under  these  provisions, 
every  paper  issued  by  the  Justice,  or  in  any 
way  connected  with  the  cause,  where  a  levy 
on  land  has  been  made  by  an  officer  by  vir- 
tue of  an  execution  issuing  from  a  Justice's 
coiu-t  upon  a  Judgment  pronounced  by  him, 
together  with  the  Judgment  itself,  is  to  be 
transmitted  to  the  circuit  court  Upon  being 
filed  there,  the  Jurisdiction  of  that  court  at- 
taches, and  that  of  the  Justice  ends.  It  is 
true  that  in  Mann  v.  Roberts,  11  Lea,  57-59, 
it  was  held  that  an  order  of  condemnation 
is  not  a  Judgment,  in  the  strict  sense  of  the 
word,  but  only  a  mode  of  executing  the  levy. 
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If  the  papers  are  regular,  the  condemnatioD 
follows  as  a  matter  of  course.     Cowan  t. 
Lowry,  7  Lea,  620.    Yet  the  eiecutlon  debt- 
or may  appear  and  object  that  the  proceed- 
ings are  so  Irregular  as  not  to  anttaorlze  any 
order  of  condemnation.     But  while  such  an 
order  Is  only  a  Judgment  sub  modo,  yet  It 
can    be   appealed   from    by   the  defendant 
whose  land  la  levied  on,  and  equally  the  exe- 
cution creditor  may  appeal  from  a  refusal 
of  the  circuit  Judge  to  award  him  an  or- 
der of  condemnation.    Rumbough  v.  White, 
11   Helsk.   260;   Anderson   t.    Kimbrough,   5 
Cold.  260.    Section  4804  of  Shannon's  Code 
provides  as  follows:    "The  cleric  of  the  cir- 
cuit courts  of  this  state  may  issue  execution 
for   the  unsatisfied   debt   and   costs,   hi  aU 
cases,  where  a  Justice's  execution  has  been 
levied  on  land,  and  return  made  thereof  to 
his  court,    •    •    •    and  the  real  estate  exe- 
cuted  fails  for  any   cause   to   satisfy   the 
Judgment."    From  this  it  would  seem  that 
the  necessary  implication  is  that  this  legis- 
lative scheme  for  the  condemnation  of  land 
levied  on  with  an  execution  issuing  from  a 
Justice's  Judgment  contemplated  that  the  fil- 
ing of  the  papers  in  the  cause  In  the  circuit 
court  carried  with  it  the  Judgm^it  as  well, 
and  that  thus  the  Justice  would  be  stripped 
of  every  vestige  of  control  over  the  cause. 
It  was  evidently  In  this  view  that  in  Mc- 
Gavock  V.  Schneider,  7  Helsk.  467,  the  court 
held  that  the  proper  course  for  the  procure- 
ment of  an  alias  execution,  in  case  ope  is  de- 
liired  after  the  papers  of  the  Justice  have 
been  returned  to  the  circuit  court  and  before 
the  land  Is  sold,  is  to  apply  to  that  cotlrt  for 
a  procedendo,— in  other  words,  that,  having 
lost  all  Jurisdiction  upon  filing  the  papers, 
the  only  way  by  which  it  can  be  again  ac- 
quired is  by  a  surrender  of  Jurisdiction  upon 
the  part  of  the  circuit  court  by  a  procedendo, 
or  some  other  order  for  a  remand  or  for  a 
dlsmlssaL    But  it  is  said  that,  while  a  pro- 
cedendo is  a  proper  method,  It  is  not  the  only 
one.    This  contention  implies  the  concession 
that  in  some  legal  way  the  Jurisdiction  of  the 
c-ircolt  court  must  end  before  that  of  the  Jus- 
tice can  once  more  attach,  and  this  is  the 
insistence  of  the  complainant.    The  argument 
of  bis  counsel  is  that  the  circuit  court  hav- 
ing  Jurisdiction  of  the   entire  cause,   when 
this  alias  execution  was  issued  by  the  Justice 
of  the  peace,  it  was  a  brutum  fulmen,  con- 
ferring no  authority  upon  the  officer,  and  that 
the  levy  made  by  him  was  not  a  predicate  for 
the  order  of  condemnation  afterward  entered 
by   the  circuit  court    In  McEwen  v.  Bran- 
deau,    2  Tenn.  Ga^  48k  the  court  spealdng 
through  McFarland,  J.,  held  that  the  circuit 
court  was  the  proper  forum  in  which  to  have 
an  order  of  revivor  and  execution  in  condem- 
nation   cases,    "upon   the   ground   that   the 
whole  case  is  removed  from  the  Justice  to  the 
circuit  court"    It  is  true  that  a  procedendo 
to  the  Justice  was  not  essential.    A  simple 
order    of   dismlfisal   would   have   been   eutU- 
cient.     Bach  an  order  was  made  several  days 


after  the  Issuance  of  the  alias  execution  and 
its  levy.  Then  it  was  too  late.  It  could  not 
relate  back  so  as  to  give  vitality  to  that 
which  was  bom  dead.  So  it  is  we  agree 
with  the  court  of  chancery  appeals  in  the 
contention  of  the  complainant  that  the  con- 
demnation proceedings  were  absolutely  void. 
Holding  this,  that  court  however,  dismiss- 
ed the  bill  of  complainant  upon  the  ground 
that  his  acquiescence  for  a  little  over  seven 
years  in  the  claim  of  title  by  the  bank  and 
its  vendees  to  the  property,  resting  on  these 
proceedings,  together  with  his  conduct  es- 
topped him  from  maintaining  this  suit  The 
finding  of  facts  on  which  tills  conclusion  is 
based,  stated  substantially,  Is  that  in  June, 
1802,  within  a  few  months  after  the  sale  was 
made,  the  complainant  and  the  cashier  of  the 
bank  met  and  talked  over  the  matter,  the 
cashier  saying  to  Mr.  Crabtree  that  the  bank 
was  the  purchaser  of  the  property  at  the 
sheriff's  sale;  that  in  1883  another  conversa- 
tion occurred  between  the  same  parties,  when 
the  complainant  said  that  he  proposed  to  pay 
this  debt  and  redeem  this  land;  that  upon 
his  application  the  bank  extended  the  time 
for  redemption;  that  the  bank  delayed  tak- 
ing a  deed  from  the  sheriCT  until  January, 
180C,— about  four  years  after  the  sale  had 
taken  place;  and  that  during  all  this  time 
the  complainant  and  the  defendant  regarded 
the  sale  as  entirely  valid,  and  so  treated  it 
They  further  find  that  after  taking  the  sher- 
iff's deed  the  bank  determined  to  sell  the  in- 
terest in  the  land  so  acquired  by  it  and  that 
to  that  end  its  cashier  went  upon  the  tract 
to  obtain  a  betted  knowledge  of  it;  that  the 
complainant  bore  him  company,  showing  him 
some  of  the  lines  and  one  or  more  of  the 
comers,  knowing  at  the  time  that  the  bank 
was  asserting  ownership  under  its  purchase; 
that  after  this  the  bank  bought  the  other 
two-thirds  Interest  from  its  owner,  and  then 
sold  and  conveyed  to  the  defendant  Long 
the  whole  tract  by  a  warranty  deed,  and  sub- 
sequently Long  conveyed  to  others  of  the  de- 
fendants. Upon  these  facts,  as  thus  found, 
does  the  rule  of  estoppel  arise?'  ft  Is  to  be 
observed  that  here  we  have  a  mutual  mis- 
take as  to  the  effect  of  a  court  record  to 
which  the  complainant  and  the  bank  were 
parties.  Each  supposed  that  this  record  was 
without  a  flaw.  In  this  both  were  mistaken. 
This  record  was  within  the  reach  of  these 
parties,  and  an  examination  at  any  time 
would  have  disclosed  to  either  a  vital  in- 
firmity. This  being  so,  we  think  the  defend- 
ants cannot  rely  on  the  doctrine  of  equita- 
ble estoppel.  For  It  is  essential,  as  a  gen- 
eral rule,  to  the  application  of  the  principle 
of  equitable  estoppel,  that  the  party  claiming 
to  have  been  infiuenced  by  the  conduct  or 
declarations  of  another,  to  his  injury,  was 
himself  not  only  destitute  of  knowledge  of 
the  state  of  the  facts,  but  was  also  destitute 
of  any  couTenient  and  available  means  of  ac- 
quiring such  knowledge,  and  that  where  the 
facts  are  luiown  to  both  parties,   or  both 
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have  the  same  means  of  ascertaining  tbe 
truth,  there  can  be  no  estoppel  Brant  v. 
Iron  Co.,  93  U.  S.  S26,  23  L.  Ed.  927;  Steel 
T.  Refining  Co..  106  U.  S.  447,  1  Sup.  Ct  389, 
27  L.  Ed.  226;  Sturm  t.  Boker,  150  U.  S. 
812,  14  Sup.  Ct  99,  37  L.  Ed.  1093.  With- 
out extending  this  opinion  further,  it  Is  sufiS- 
dent  to  say  that  we  hare  examined  the  case 
of  Robertson  v.  Winchester,  85  Tenn.  172,  1 
S.  W.  781,  relied  on  by  the  court  of  chan- 
cery appeals,  and  we  do  not  think  it  supports 
the  holding  of  the  court  on  this  point. 

The  result  is,  the  decree  of  the  court  of 
chancery  appeals,  in  so  far  as  it  dismisses 
the  bill  of  complainant  Is  reversed,  and  a  de- 
cree will  be  entered  here  removing  the  va- 
rious conveyances  mentioned  In  the  bill  as  a 
cloud  on  complainant's  title,  and  for  a  re- 
mand to  the  chancery  court  of  Franklin 
county,  In  order  that  an  account  may  be 
taken,  in  which  the  complainant  will  be  char- 
ged with  the  amount  of  the  Justice  Judgment 
and  interest,  and  all  taxes  paid  by  the  de- 
fendants, and  credited  by  one-third  of  the 
rents  and  profits,  and  one-third  the  net  value 
of  any  timber  taken  from  the  property,  and, 
If  any  balance  is  found  against  him,  it  will 
constitute  a  lien  on  his  interest  in  the  prop- 
erty, to  be  satisfied  by  a  sale  under  a  decree 
of  that  court  enforcing  the  same;  and,  if  a 
balance  is  found  In  his  favor,  it  will  be  en- 
forced by  a  proper  decree  and  execution. 
The  costs  of  the  cause  to  this  date  will  be 
paid  by  the  defendants.  All  future  costs 
will  await  the  final  determination  of  the 
case. 


WILSON  et  ai  V.  WINTERS  et  al. 

(Supreme  Court  of  Tennessee.     March  16, 

1902.) 

DBKDS— DELIVERY— RBH-ENTION  BY  VENDOR- 
STATUTE   OF  FRAUDS— MEMORANDUM. 

1.  A  vendor  of  realty,  having  secured  the 
cash  payments  and  notes  for  the  purchase  price; 
executed  a  deed,  which  he  retained  in  order 
that  his  wife,  who  was  ill  at  the  time,  might 
subsequently '  sign  it.  The  vendee  went  into 
possession,  and  the  vendor  assumed  that  he 
had  title  to  the  notes.  Held,  that  no  title  pass- 
ed, because  of  no  delivery  of  the  deed. 

2.  The  deed  could  not  be  regarded  as  a  mem- 
orandum satisfying  the  statute  of  frauds  and 
entitling  the  vendee  to  specific  performance. 

Appeal  from  chancery  court.  Cheatham 
county;  J.  S.  Grlbble,  Chancellor. 

Suit  by  one  Wilson  and  others  against 
Winters  and  others.  From  a  decree  of  the 
court  of  chancery  appeals  affirming  a  decree 
In  favor  of  defendants,  complainants  appeal. 
Reversed. 

A.  E.  Gamer  and  J.  J.  Nave,  for  appellants. 
Turner  &  Duke  and  Michael  Savage,  for  ap- 
pellees. 

BEARD,  J.  J.  T.  Wilson,  now  deceased.  In 
his  lifetime,  sold  to  the  defendant  Winters 
a  tract  of  land  in  Cheatham  county,  for  which 
the  latter  paid  in  cash  the  sum  of  |900,  and 


executed  his  three  purchase-money  notes  to 
mature  in  the  future.  Upon  receivlngr  the 
cash  payment  and  the  notes,  the  vendor  {ire- 
pared  a  deed,  by  which  he  and  his  wife  con- 
veyed the  property  to  Wlntas,  reserving  a 
Hen  only  to  secure  the  notes.  This  deed  was 
In  iMvptf  form,  and  was  duly  signed  by  J. 
T.  Wilson,  who  was  the  owner  of  the  land. 
The  grrantee,  however,  desired  that  the  wife 
of  the  grantor  should  Join  her  husband  In  Its 
execution,  in  order  that  all  possible  interest 
she  might  have  in  the  land  be  taken  out  of 
her:  On  account  of  Mrs.  Wilson's  Illness 
this  could  not  be  done  at  that  tlm&  The 
grantor  therefore  retained  the  instnmient 
saying  to  the  vendee  that  upon  the  recovery 
of  his  "wife  they  would  go  to  the  county  seat 
and  then  she  would  sign,  and  both  would 
acknowledge  it  No  objection  was  made  to 
this,  and  thereupon  the  deed  was  deposited  by 
the  grantor  in  his  safe,  where  It  was  found 
after  his  death.  Upon  Its  discovery,  it  was 
signed  and  acknowledged  by  Mrs.  Wilson, 
and  then  delivered  to  the  grantee.  Immedi- 
ately upon  making  the  purchase,  the  vendee, 
claiming  title,  went  into  possession  of  the 
property,  and  made  valuable  Improvements 
upon  It,  and  was  in  possession  when  the  pres- 
ent bill  was  filed.  The  record  shows  that, 
notwithstanding  the  retention  of  the  deed  by 
the  vendor,  yet  be  and  the  vendee  regarded 
the  contract  as  fnlly  consummated,  and  that 
thereafter  the  vendee,  under  his  purchatse, 
regarded  himself  as  the  absolute  owner  of  the 
land,  and  the  vendor  assumed  that  he  had 
complete  title  to  the  money  and  notes  receiv- 
ed by  him  In  the  transaction. 

The  present  bill  Is  filed  by  the  heirs  of  J. 
T.  Wilson,  the  vendor,  against  the  vendee. 
Winters,  and  the  administratrix  of  Wilson, 
who  is  In  possession  of  such  of  the  purchase- 
money  notes  as  are  unpaid,  and  in  it  they 
Impeach  the  claim  of  the  vendee,  on  two 
grounds— Eirst,  that  there  was  no  delivery  in 
fact  or  in  law  of  the  deed  by  Wilson  to  Win- 
ters; and,  second,  that  the  contract  of  pur- 
chase and  sale  of  this  land  was  within  the 
statute  of  frauds,  and  did  not  conform  to  its 
requirements.  That  the  delivery  of  a  deed  by 
the  grantor  to  the  grantee  is  essential  to  pass 
the  title  to  the  grantee  is  settled  by  all  the 
authorities;  but  it  seems  equally  well  settled 
that  a  legal  delivery,  which  will  accomplish 
this  result,  may  be  made,  though  the  grantor 
does  not  in  fact  part  with  the  manual  pos- 
session of  the  instrument  Farrar  v.  Bridges, 
5  Humph.  411,  42  Am.  Dec.  439;  Davis  v. 
Cross,  14  Lea,  637,  52  Am.  Rep.  177;  Ledger- 
wood  V.  Gault,  2  Lea,  643.  But  "in  such  case 
the  grantor  should  clearly  Indicate  It  to  be  his 
Intention  tiiat  the  instrument  should  take  ef- 
fect as  a  conveyance  of  his  ixvperty,"  and 
that,  in  retaining  poeseeslon  of  the  deed,  "it 
was  merely  a  bailee  for  the  grantee."  1 
Warv.  Vend.  p.  572.  The  court  of  chancery 
appeals  report  that  both  the  vendor  and  ven- 
dee regarded  the  contract  of  purchase  as  com- 
plete, and  that,  though  the  deed  was  retained 
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by  the  vendor  to  be  executed  at  some  time 
In  the  future  by  the  wife,  and  tliere  was  never 
a  delivery  In  fact  by  the  vendor,  yet  there 
eras  a  delivery  in  law,  so  as  to  vest  title  In 
the  vendee,  and  the  bill  of  complainants  was 
dismissed.  We  think  there  was  error  in  this 
holding.  In  the  first  place,  upon  the  facts 
found  by  that  court,  there  was  no  acceptance 
of  this  deed  by  the  vendee,  and  legal  delivery 
necessarily  Implies  an  acceptance.  These  two 
things  are  Interdependent  Without  accept- 
ance there  could  be  no  delivery  in  law.  In  this 
case  the  Instrument  In  Its  then  form  was  not 
satisfactory  to  the  vendee,  and  therefore  was 
not  accepted  by  him.  The  wife  of  the  vendor 
was  required  to  Join  in  it,  as  one  of  the  con- 
veying parties,  and  it  was  retained  by  the 
vendor  until  this  could  be  done  In  the  future. 
In  the  second  place,  the  pleadings  in  the  case 
preclude  such  holding.  In  his  answer  to 
the  bin,  the  defendant  Wintras  says  "thl« 
deed  was  not  delivered  to  him  during  the  life- 
time of  J.  T.  Wilson":  and  bis  co-defendant, 
the  administratrix  of  Wilson,  while  Insisting 
upon  the  sale  of  the  land  by  her  testate  as  be- 
ing complete,  and  dpon  her  right  to  enforce 
the  collection  of  the  purchase  notes,  yet  in 
her  answer  admits  specifically  that  "the  deed 
was  not  delivered  in  the  lifetime  of  J.  T.  WU- 
aon." 

Bnt  the  Instrument  is  equally  InefTectoal 
as  a  memorandum  in  writing  to  answer  the 
requirements  of  the  statute  of  frauds.  It  was 
Intended  by  the  parties  to  it  as  a  deed,  and 
not  as  a  mere  memorandum  of  a  contract  of 
sale,  and,  being  inoperative  for  want  of  deliv- 
ery as  a  deed,  it  cannot  be  made  to  per- 
form service  as  a  mere  memorandum.  In 
this  view  the  text  writers,  and  the  courts 
which  have  had  occasion 'to  rule  upon  this 
question,  with  a  single  exception,  so  far  as 
our  examination  has  extended,  concur.  In 
Comer  v.  Baldwin,  16  Minn.  172  (611.  161), 
It  is  said:  "But  It  is  claimed  by  the  plain- 
tiff that,  although  the  delivery  of  a  deed  may 
not  have  been  sufliclent  to  pass  the  title  to 
the  land,  yet  it  was  sufficient  to  constitute  a 
contract  in  writing,  the  specific  performance 
of  which  the  plaintiff  is  entitled  to  enforce; 
This  position  cannot  be  sustained;  for,  to 
render  a  written  contract  to  convey  land  op- 
erative, it  is  Just  as  essential  that  the  coa- 
tract  or  memorandum  of  the  contract  requir- 
ed by  the  statute  of  frauds  be  delivered  as 
that  a  deed  be  delivered  In  order  to  convey 
the  title  to  the  land."  In  Parker  v.  Parker,  1 
Gray,  409,  we  find  a  state  of  facts  correspond- 
ing closely  with  those  presented  in  this  rec- 
ord. The  court  in  that  case  said:  "The 
transaction,  as  respecting  the  acceptance  of 
tbe  deed  by  the  grantee  or  a  delivery  by  the 
grantor,  was  not  closed.  Something  yet  re- 
mained to  be  done  before  the  deed  was  de- 
livered and  accepted  by  William  N.  Parker. 
If  not  so,  tbe  deed  would  have  been  passed 
over  to  William  N.  Parker  at  once.  But  the 
gaoitee  required  the  release  of  dower  by 
Mary  Parker.  The  parties  separated  wlthoat 
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any  act  having  been  done  equivalent  to  a  de- 
livery of  the  deed,  and  nothing  further  was 
done  to  give  effect  to  the  instrument  as  a 
deed.  The  instrument  was  not,  therefore,  to 
pass  any  title  or  lay  the  foundation  for  a 
title  in  equity  to  recover  possession  of  tbe 
deed.  It  was  further  urged  that,  if  tbe  in- 
strument was  not  valid  as  a  deed,  it  might 
be  considered  as  a  memorandum  in  writing 
signed  by  the  party  agreeing  to  convey  the 
real  estate  therein  described,  and  thus  au- 
thorize a  decree  In  equity  to  make  a  convey- 
ance. But  In  regard  to  this  the  same  diffi- 
culty exists.  As  a  memorandum  in  writing 
stipulating  to  convey  the  land,  to  make  it 
operative  it  must  have  been  executed  'and 
delivered  to  the  plaintiffs,  or  some  one  in 
their  behalf."  To  the  same  effect  Is  Over- 
man V.  Kerr,  17  Iowa,  486.  Johnson  v. 
Brook,  81  Miss.  17,  66  Am.  Dec.  647;  San- 
bom  V.  Sanborn,  7  Gray,  142;  1  Devi.  Deeds, 
{  273;  and  Brown,  St  Frauds,  i  354.  The 
only  exception  to  this  view  is  found  in 
Bowles  V.  Woodson,  6  Grat  78.  There  an 
opinion  contra  is  expressed,  but,  as  shown 
by  Mr.  Devlin  In  the  section  of  his  work  Just 
cited,  tbe  statement  was  obiter  dictum,  and 
therefore  Is  not  entitled  to  great  weight  as 
authority. 

It  follows  that  the  decree  of  the  court  of 
chancery  appeals  dismissing  the  bill  Is  re- 
versed, and  a  decree  will  l>e  entered  here  af- 
firming In  all  respects  the  decree  of  the  chan- 
cellor. Tbe  cause  will  be  remanded  to  the 
chancery  court  of  Cheatham  county  for  the 
account  ordered  by  the  chancellor,  and  such 
other  decrees  as  may  be  required  In  the 
progress  of  the  case.  The  costs  of  the  court 
below  will  remain  as  adjudged  there;  tbe 
costs  of  the  appeal  will  be  paid  by  the  ap- 
pellant All  future  costs  will  await  tbe  de- 
termination of  tbe  cause. 


WOOLARD  et  al.  v.  MAYOR,  ETC.,  OF 
CITY  OF  NASHVILLE. 

(Supreme  Court  of  Tennessee.    March  8,  1902.) 

CONDEMNATION  FOR  STREET  —  AtJTHORITT — 
ABANDONMENT  — WAIVER  — PROVISION  FOR 
NOTICE— ORDINANCE— VARIANCE. 

1.  The  authority  given  a  city  by  Acts  1883, 
c.  114,  §  17,  Bubsec.  36,  to  appropriate  land  for 
laying  out  a  new  street,  empowers  it  to  con- 
struct a  viaduct  or  overhead  street  with  its  ap- 
proaches aloug  an  old  street,  over  railroad 
tracljs. 

2.  Where  a  city,  after  award  in  condemna- 
tion proceedings,  takes  posseBsion  of  the  land, 
and  constructs  a  viaduct  over  railroad  tracks, 
it  does  not  abandon  the  proceedings  by  failing 
to  prepay  the  award. 

3.  Ijiudowners  in  condemnation  proceedings 
by  a  city  having  appeared  therein,  and  failed 
to  appeal  from  the  award,  and  made  no  pro- 
test agrainst  the  city's  entering  on  the  property 
and  making  the  improvement,  will  be  held  to 
have  waived  the  prepayment  of  the  award,  and 
cannot  treat  the  d^'s  possession  as  wrongful 
because  of  its  failure  to  make  such  prepayment 

4.  Shannon's  Code,  {  1964,  giving  the  right 
of  appeal  in  condeoination  proceedings  to  the 
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party  aggrieTed,  implies  oblifration  to  give  no- 
tice of  the  proceedings. 

5.  Compeusatiou  in  condemnation  proceed- 
ings for  a  street  is  properly  provided  for  by 
Sliaunon's  Code,  §  19S2,  providing  that,  on 
payment  of  the  damages  into  the  office  of  the 
recorder,  the  mayor  and  aldermen  may  order 
the  street  opened;  it  requiring  prepayment  by 
the  city. 

ti.  An  ordinance  condemning  property  for  8 
street  is  not  within  Acts  1899,  c.  204,  {  10, 
providing  that  all  bills  for  public  improvements 
and  public  expenditures  shall  be  prepared  and 
introduced  in  the  city  council  by  the  board  of 
public  works;  its  only  purpose  being  to  con- 
demn laud,  and  ascertain  its  value,  with  a  view 
to  possible  future  improvements. 

T.  Variance  between  averment  of  declaration 
and  admission  of  pleas  that  the  lot  was  the 
property  of  the  three  plaintiffs,  and  an  ordi- 
nance in  evidence  condemning  it  as  the  proper- 
ty of  "W.  and  brother,"  is  unavailing;  the  rep- 
lication to  special  plea  confining  its  denial  to 
passage  of  the  ordinance  set  up  by  the  plea, 
and  by  express  stipulation  the  finding  of  the 
conrt  being  limited  to  this  single  issue. 

Appeal  from  circuit  court,  Davidson  coun- 
ty; J.  W.  Bonner,  Judge. 

Action  by  James  A.  Woolard  and  others 
against  the  mayor,  etc.,  of  the  city  of  Nash- 
ville. Judgment  for  defendant,  and  plalntifts 
appeal.    Afiirmed. 

W.  R.  Chambers,  James  B.  Newman,  and 
Tbos.  E.  Matthews,  for  appellants  Woolard. 
McConuIco  &  McAUster,  for  appellee. 

BEARD,  J.  The  plaintiffs  are  the  own- 
ers of  a  bouse  and  lot  fronting  on  Church 
street.  In  tbe  city  of  Nashville;  the  south 
boundary  line  of  tbe  lot  corresponding  with 
the  middle  line  of  the  street  They  have  in- 
stituted this  suit  to  recover  damages  inflict- 
ed by  tbe  city,  according  to  the  averments  of 
tbe  declaration.  In  the  construction  of  a  via- 
duct built  along  and  over  Church  street,  and 
tbe  approaches  thereto,  which  runs  In  front 
of  tbe  "house  of  plalntlfTs,  seriously  interfer- 
ing with  tbe  right  of  Ingress  to  and  egress 
therefrom,  and  otherwise  Inflicting  injury  up- 
on their  prnperty."  The  defense  of  the  city, 
as  set  forth  In  its  pleas,  is  that  in  pursuance 
of  certain  provisions  of  its  charter  an  ordi- 
nance was  properly  and  legally  passed,  by 
wblcb  so  much  of  tbe  right,  title,  and  In- 
terest of  the  plalntilfs  in  this  property  as 
was  needed  for  tbe  construction  of  the  via- 
duct was  condemned;  that  by  said  ordinance 
seven  freeholders  were  named,  who  were  di- 
rected to  examine  tbe  property  of,  and  as- 
sess the  damages  that  would  be  sustained 
by,  tbe  plaintiffs  from  tbe  work  contemplat- 
ed, and  report  tbe  same  to  tbe  mayor  and  city 
council  of  Nashville;  that  these  freeholders, 
after  being  duly  sworn,  made  examination 
of  tbe  premises;  that  plaintiffs,  having  no- 
tice of  tbe  pendency  of  tbe  proceeding,  ap- 
peared before  tbe  freeholders.  Introduced  evi- 
dence, and  filed  a  written  statement  of  tbe 
damages  wblcb  they  claimed  their  property 
would  sustain;  that  these  freeholders  there- 
upon awarded  to  plaintiffs  tbe  sum  of  $5,400 
as  damages  to  their  property,  and  made  a 
formal  report  thereof  to  tbe  proper  author- 


ities of  tbe  city,  wbo  caused  it  to  be  spread 
on  tbe  minutes  by  tbe  recorder;  and  that 
it  was  only  thereafter  that  tbe  city  erected 
tbe  viaduct  and  approaches  complained  of. 
It  is  further  averred  that  plaintiffs  did  not 
appeal  from  tbe  condemnation  proceedings 
and  tbe  award  made  in  pursuance  tbereof, 
and  that,  failing  to  do  so,  tbey  were  with- 
out remedy  in  this  cause;  and  still  further 
that,  by  appearing  and  giving  evidence  In  tbe 
progress  of  these  proceedings,  tbey  had  es- 
topped tbemselves  from  denying  the  juris- 
diction of  these  freeholders  to  make  tbe 
award.  To  these  pleas  a  demurrer  contain- 
ing several  grounds  was  Interposed,  only  four 
of  which  need  be  noticed.  Tbe  first  and 
second  of  these  grounds,  In  effect,  raise  the 
same  question,  to  wit,  that  tbe  ordinance 
providing  for  tbe  condemnation  of  the  prop- 
erty of  tbe  plaintiffs,  and  tbe  condemnation 
proceedings,  are  without  any  warrant  in  law, 
and  therefore  void;  the  third  insists  that  the 
pleas  are  fatally  defective  In  failing  to  al- 
lege that  the  $5,400  awarded  as  damages  bad 
been  paid  into  tbe  hands  of  the  recorder  of 
the  city  before  the  erection  of  tbe  viaduct 
and  approaches,  as  required  by  tbe  statute, 
as  without  such  payment  "tbe  condemna- 
tion of  tbe  property  of  tbe  plaintiffs,  and  all 
proceedings  based  thereon,  are  void";  and 
tbe  last,  that  tbe  statute  failed  to  provide 
for  notice  to  owners,  whose  property  was 
sought  for  condemnation,  of  tbe  institution 
or  pendency  of  the  proceedings,  and  also  for 
tbe  payment  of  compensation.  This  demur- 
rer having  been  overruled,  the  plaintiffs  there- 
upon filed  two  replications,  in  tbe  first  of 
which  they  say  no  such  ordinance  was  pass- 
ed as  is  alleged  In  tbe  pleas  of  the  defendant 
and  In  tbe  second' that  no  part  of  the  $5,400 
awarded  plaintiffs  as  damages  has  been  paid 
into  tbe  office  of  defendant's  recorder  for  the 
benefit  of  plaintiffs,  as  required  by  section 
1982  of  Shannon's  Code.  Issue  of  fact  was 
taken  to  tbe  first  of  these  replications,  and  a 
demurrer  was  Interposed  to  tbe  second.  This 
demurrer  was  sustained,  and  the  trial  then 
proceeded  upon  tbe  issue  raised  to  tbe  first 
replication,  which  resulted  in  a  judgment  in 
favor  of  tbe  defendant.  Tbe  case  is  before 
us  on  appeal  in  tbe  nature  of  a  writ  of  error 
prosecuted  by  tbe  plaintiffs. 

If  not  conceded,  at  least  it  may  be  assum- 
ed as  true,  that  the  remedy  provided  by  stat- 
ute for  the  owner  whose  land  is  taken  tmder 
the  doctrine  of  eminent  domain  Is  ordinarily 
exclusive.  Mitchell  v.  Turnpike  Co.,  8  Humph. 
456:  Colcough  v.  RaUroad  Co.,  2  Head,  171. 
But  It  Is  urged  that  In  tbe  statute  under 
which  these  proceedings  were  Instituted  by 
tbe  city,  as  well  as  In  tbe  proceedings  tbem- 
selves, there  are  vital  defects,  which  preclude 
tbe  operation  of  tbe  rule  announced  ba  these 
cases,  and  authorize  the  maintenance  of  tbe 
present  action  of  trespass.  These  defects 
were  pointed  out  in  the  demurrer  to  tbe  pleas 
of  tbe  defendant,  as  has  been  seen  in  tbe 
statement  of  tbe  pleadings  In  tbe  case.    We 
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wlU  now  consider  the  points  raised  by  the 
demurrer,  and  chiefly  relied  upon  for  the  re- 
versal of  the  judgment  belofy. 

In  the  first  place.  It  is  insisted  that  the 
city  was  without  authority  to  carry  on  the 
improTement  in  questicm,  and  therefore  laclc- 
ed  the  power  to  condemn,  or  have  condemned, 
the  property  of  the  plaintiff  for  such  purpose. 
The  averment  of  the  pleas,  which,  not  being 
denied,  is  admitted  to  be  true,  is  that  the 
viaduct  in  question  was  erected  along  Church 
street,  and  over  the  same,  to  enable  passen- 
gers and  traffic  to  pass  safely  and  convenient- 
ly above  and  across  the  netwcQ-li  of  railroad 
tracks  which  lie.  Immediately  west  of  the 
property  of  the  plaintiff,  and  that  the  eastern 
approach  to  this  viaduct,  and  a  necessary  ad- 
junct to  It,  begins  at  a  point  east  of  this 
property,  and  runs  along  its  entire  front 
The  authority  to  construct  this  overhead 
street  and  the  approach  In  question  is  found 
in  subsection  35  of  section  17  of  chapter  114 
of  the  Acts  of  1883,  constituting.  In  part,  the 
charter  of  the  city  of  Nashville,  and  Is  as 
follows:  "To  tal:e  and  appropriate  ground 
for  widening  streets  or  parts  thereof,  or  for 
laying  out  new  streets,  avenues,  squares, 
parks  or  promenades,  when  the  public  con- 
venience requires  It  under  the  provisions  of 
section  1338  and  sections  1388,  1389,  1380  and 
1391  of  the  Code."  That  a  municipal  corpo- 
ration must  look  to  its  charter  alone  for  its 
grant  of  powers,  and  can  exercise  none  not 
conferred  expressly,  or  fairly  to  be  implied, 
is  axiomatic;  but  we  think  that  it  would  be 
altogether  a  narrow  construction  of  this  pro- 
vision to  hold  that  It  did  not  embrace  the 
right  ui>on  the  part  of  the  city  of  NasbvlUe 
to  construct  this  viaduct  or  overhead  street 
While  it  was  built  along  and  over  an  old 
street  It  was  in  fact  a  new  street  or  avenue 
oGpened  up  for  the  convenience  of  its  citizens 
and  the  facility  of  traffic.  And  the  approach- 
es to  this  viaduct  are  but  links  or  parts  of 
this  new  highway,  and  are  as  much  within 
the  provision  as  is  the  viaduct  Itself.  Rand. 
Em.  Dom.  {  113;  Tied.  Mun.  Corp.  f  313; 
Beach,  Pub.  Corp,  t§  1080.  1470,  1479,  et 
seq. 

It  Is  next  contended  by  the  plaintiffs  in 
error  that  the  circuit  Judge  erred  in  over- 
ruling the  ground  of  demurrer  to  defendant's 
plea  for  its  failure  to  allege  that  the  dam- 
ages awarded  by  the  Jury  of  inquest  had 
been  paid  Into  the  office  of  the  recorder  be- 
fore the  erection  of  the  viaduct  and  ap- 
proaches thereto,  the  contention  being  that 
the  failure  to  so  prepay  the  award  avoided 
the  condemnation  and  the  proceedings  based 
thereon.  Section  1981  of  Shannon's  Code 
provides  the  mode  for  the  ascertainment  of 
damages  to  the  owner  through  whose  prop- 
erty the  street  alley,  or  common  Is  to  be  ex- 
tended, while  section  1982  is  in  these  words: 
"On  payment  of  said  damages  into  the  office 
of  the  recorder,  for  the  benefit  of  the  owner 
of  the  land,  the  mayor  and  aldermen,  first 
allowing  said  owner  a  reasonable  time  there- 


for, may  order  the  street  alley  or  common 
to  be  opened."  It  is  upon  this  last  section 
that  the  plaintiffs  in  eiTor  rest  the  conten- 
tion we  are  now  considering.  We  agree  to 
the  proposition  that  the  statutory  authority 
to  appropriate  the  property  of  the  citizen  to 
a  public  use  must  be  strictly  construed,  and 
that  courts  cannot  dispense  with  forms  and 
conditions  that  are  prescribed  by  the  law- 
makers upon  the  idea  that  they  are  nones- 
sential. Lewis,  Em.  Dom.  i  203;  White  v. 
Itallroad  Co.,  7  Heisk.  540.  In  the  case  last 
cited  this  court  referred  with  approval  to 
Stacey  v.  Railroad  Co.,  27  Yt  44.  in  tliese 
words:  "In  that  case  the  statute  provided 
that  when  land  was  taken  by  a  corporation 
for  the  use  of  its  road,  and  the  parties  could 
not  agree  upon  the  price,  the  same  should  be 
ascertained  by  commissioners,  and  upon  the 
payment  or  a  deposit  thereof  the  corpora- 
tion should  be  deemed  seised  and  possessed 
of  the  land;  and  It  was  held  that  until  the 
payment  was  made,  the  company  had  no 
right  to  enter  upon  the  land,  to  construct  the 
road,  or  to  exercise  any  act  of  ownership 
over  It,  and  that  a  court  of  equity  would  en- 
Join  them  from  exercising  any  such  right." 
This  is  sound  law.  That  prepayment  was 
provided  for  in  the  section  of  the  Code  above 
set  out  we  think.  Is  beyond  doubt;  and  that 
the  city,  until  this  award  was  paid  Into  the 
office  of  the  recorder,  had  no  right  of  entry 
upon  plaintiffs'  property,  we  think  equally 
dear,  unless  It  be  that  the  plaintiffs  have 
In  some  way  waived  their  right  to  insist 
upon  such  prepayment  The  theory  of  the 
plaintiffs  is  that  the  city,  by  a  failure  to  pre- 
pay the  award  as  directed  by  the  statute, 
must  be  held  to  have  abandoned  the-  con- 
demnation proceedings,  and  by  its  entry  into 
possession  became  a  tort  feasor  from  the  be- 
ginning, liable  as  such  in  the  present  action. 
On  the  other  hand,  the  insistence  of  the  de- 
fendant In  error  is  that  upon  the  record  as 
it  stands,  the  plaintiffs  waived  the  necessity 
of  prepayment  and  cannot  now  Insist  on  it 
as  one  of  the  grounds  of  the  present  action. 
The  facts  upon  which  these  respective  con- 
tentions rest  are  found  In  the  express  or  im- 
plied admissions  of  the  pleadings,  as  there 
Is  no  evidence  on  the  point  We  will  look 
to  them  to  see  what  admissions  are  made. 
The  declaration  alleges  that  the  plaintiffs 
were  owners  of  this  property  prior  to  and 
during  the  year  1890,  and  that  during  that 
year  the  viaduct  and  its  approaches  were 
constructed;  the  whole  of  the  work  being 
completed  "on  or  about  November  1,  1889." 
The  present  suit  was  instituted  on  the  25th 
day  of  April,  1900.  In  addition  to  the  gen- 
eral plea  of  not  guilty,  tlie  defendant  filed 
special  pleas,  the  purport  of  which  Is  set 
forth  in  an  earlier  part  of  this  opinion.  In 
this  plea,  or,  rather,  these  pleas,  briefly  to 
recapitulate.  It  Is  alleged  that  during  the 
progress  of  the  condemnation  proceedings 
the  plaintiffs  appeared  before  the  Jury  of  in- 
quisition, and  submitted  a  written  statement 
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of  the  damages  claimed  by  them  to  resnlt 
from  the  work  contemplated,  and  at  the 
same  time  Introduced  evidence  on  that  point; 
and  It  was  only  after  this  was  done,  and 
after  the  award  was  made,  and  a  failure  to 
complain  of  the  same  by  an  appeal  on  their 
part  as  provided  by  the  statute  for  the  dis- 
satisfied landowners  In  such  cases,  that  the 
city  took  possession  of  the  street  and  made 
the  Improvements,  the  magnitude  and  Im- 
I)ortance  of  which  are  manifest  from  the  re- 
citals of  the  declaration.  The  demurrer  of  the 
plaintiffs  to  this  plea  admitted  the  facts  al- 
leged, and  there  was  no  later  pleading  to 
pat  them  in  issue. 

The  plaintiffs  In  error,  on  the  point  of 
abandonment,  rest  their  contention  largely 
on  a  clause  found  In  section  656  of  Lewis 
on  Eminent  Domain,  which  is  as  follows: 
"The  failure  to  pay  the  damages  within  a 
reasonable  time  after  final  determination  will 
itself  constitute  an  abandonment  of  any  right 
to  take  the  property  under  the  proceedings." 
The  author  cites  as  authority  to  this  propo- 
sition three  cases,  to  wit.  Bensley  v.  Water 
Co.,  13  Cal.  306,  73  Am.  Dec.  576;  City  of 
Chicago  V.  Barbian,  80  111.  482;  State  v.  Cin- 
cinnati .&  I.  R.  Co.,  17  Ohio  SL  108.  The 
facts  in  the  first  of  these  cases  are  that  the 
Mountain  Lake  Water  Company  In  1853  filed 
its  petition  to  have  condemned  the  lands  In 
question;  that  soon  thereafter  commission- 
ers were  appointed  to  appraise  their  value, 
who  within  the  same  year  reported  their  ap- 
praisement to  the  court  Over  three  years 
and  a  half  after  the  filing  of  this  report,  the 
company,  without  notice  to  the  owner,  pro- 
cured an  order  afllrming  the  report  of  1853; 
and  in  1S57,  again  without  notice  to  the  own- 
er of  the  land,  it  procured  a  final  order  or 
Judgment  condemning  the  lands,  and  direct- 
ing that  the  company  be  let  into  possession 
on  payment  of  the  appraised  value.  Before 
the  final  order  of  condemnation,  to  wit,  in 
December,  1853,  an  order  was  entered  on  the 
minutes  of  the  court  reciting  that  the  com- 
pany did  not  Intend  farther  to  proceed  to  ob- 
tain possession  of  the  lands  named  In  their 
petition,  and  dismissing  the  action;  and  at 
the  same  time,  by  permission  of  the  court, 
the  company  withdrew  the  deposits  of  money 
and  collateral  theretofore  made  to  secure  the 
damages.  After  all  this,  the  company,  pro- 
ceeding under  the  authority  of  the  unwar- 
ranted order  of  1857,  sought  to  take  posses- 
.slon  by  virtue  of  It;  and  the  owners  of  the 
property  filed  their  bill  of  injunction,  and 
rested  their  right  to  resist  the  writ  of  pos- 
session, among  other  grounds,  upon  that  of 
clear  abajidonment,  which  was  ultimately 
sustained  by  the  court  The  other  two  cases 
simply  Involved  the  question  of  the  right  of 
the  condemner  to  abandon  Its  proceeding 
before  taking  possession  of  the  condemned 
property,  without  Incurring  liability  for  the 
award,  and  the  question  was  answered  In 
favor  of  that  right  Any  utterance  in  the 
opinion  in  either  of  these  cajses  beyond  the 


point  in  Issue  was  llierefore  dictum.  These 
cases  do  not  support  the  broad  statement  of 
the  text  of  Mr.. Lewis,  or  the  contention  of 
the  counsel  of  plaintiffs.  In  each  thane  was 
an  abandonment  in  fact,  which  was  properly 
held  to  be  an  abandonment  in  law.  while  in 
the  present  case  there  was  neither  tbe  In- 
tention to  abandon,  nor  in  fact  an  abandon- 
ment On  the  contrary,  as  we  have  already 
seen,  after  the  award  the  city  took  posses- 
sion, and  proceeded  to  construct  this  exten- 
sive Improvement  and  was  using  it  when 
the  present  suit  was  instituted.  Tbe  case  of 
Tuttle  V.  Knox  Co.,  89  Tenn.  157,  14  S.  W. 
486,  Is  also  relied  upon  In  this  connection; 
but  as  the  question  of  abandonment  does  not 
arise  in  that  case^  and  as  it  in  no  respect 
bears  an  analogy  to  the  case  at  bar.  It  may 
be  dismissed  without  further  notice. 

So  we  hold  that  the  theory  of  plaintiffs 
cannot  be  maintained.  Is  that  of  the  city, 
to  wit  that  the  conduct  of  the  plaintiffs,  as 
Indicated  by  the  pleadings,  amounted  to  a 
waiver,  maintainable?  And,  if  so,  has  it  tbe 
legal  effect  insisted  on?  Why  should  it  not 
be  regarded  as  a  waiv^T  They  came  into 
the  proceedings,  and  undertook  by  evidence 
to  control  the  award,  or  the  amoont  of  It 
They  indicated  their  satisfaction  by  a  failure 
to  appeal,  and,  it  mast  be  Inferred  from  this 
record,  made  no  protest  against  tbe  city's 
entry  upon  the  property,  or  tbe  making  of 
the  improvement  upon  It  At  all  events,  so 
far  as  we  can  discern,  no  evidmce  of  dis- 
satisfaction with  any  step  taken  by  the  city 
was  indicated  until  the  present  salt  was 
brought,  several  months  after  the  comple- 
tion of  the  work.  Under  snch  drcnmstsn- 
ces,  would  a  court  permit  an  ordinary  vendor 
of  property,  who  was  to  receive  cash  for  it 
to  Interfere  with  the  vendee's  possession,  or, 
ignoring  the  contract  to  proceed  against  tbe 
vendee  in  an  action  of  trespass?  When  be 
stood  by,  and  permitted  his  vendee  to  enter 
quietly  and  make  valuable  Improvements 
without  prepaying  tbe  purchase  money,  as 
he  was  obligated  to  do,  would  a  court  permit 
the  vendor  to  ignore  the  contract  and  con- 
vert the  vendee  Into  a  wrongdoer  from  the 
beginning?  We  think  not  In  this  case  the 
plaintiffs  were  statutory  vendors,  and  tbe 
city,  as  the  resnlt  of  the  condemnation  pro- 
ceedings, and  Its  acceptance  of  the  same, 
was  a  statutory  vradee.  Having  gone  into 
possession  under  the  conditions  implied  from 
this  record.  It  must  be  held  that  the  plaintiffs 
have  waived  the  payment  of  the  award  as 
a  condition  precedent;  and  whatever  relief 
they  get  must  be  with  regard  to,  and  only 
to  the  extent  of,  the  award.  That  a  waiver 
of  a  constitutional  or  statutory  provision  in 
one*s  favor  may  be  made  by  him  is  settled 
on  authority.  Anderson  v.  Turbeville,  6 
Cold.  150.  And  Illustrations  of  a  waiver  by 
acquiescence  or  implication  may  be  found  In 
Snyder  v.  Railway  Co.,  112  Mo.  527,  20  8. 
W.  885;  Railroad  Co.  v.  Jones,  68  Ala.  48; 
HcAulay  r.  Railroad  Co.,  33  Vt  311,  78  Am. 
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Dec.  627.  The  necessary  effect  of  sncb 
waiver,  however  made,— whether  ezpressljr 
or  by  implication,— Is  not  only  to  preclude  the 
party  whoee  property  has  been  taken  from 
Interfering  with  Its  possession,  but  also  from 
maintaining  any  action  which  proceeds  on 
the  theory  that  the  possession  Is  wrongful. 
Again,  It  Is  insisted  that  the  property  of  the 
plalntltTs  has  been  taken  "without  due  pro- 
cess of  law";  the  two  grounds  of  this  insist- 
ence being  that  the  statute  under  which  the 
condemnation  proceedings  were  held  (found  In 
secUons  1981-1984  of  Shannon's  Code)  failed 
to  require  notice  to  the  property  owner  of 
such  proceedings,  and  also  failed  to  provide 
for  the  enforcement  of  a  security  for  the  pay- 
ment of  the  award.  All  the  authorities  agree 
that  the  right  of  eminent  domain  can  only  be 
constltutionaUy  exercised  when  the  property 
owner  is  given  notice  of  the  effort  to  condemn 
bis  property,  and  Just  compensation  is  pro- 
Tided  for  the  owner  upon  its  condemnation. 
Due  process  of  law  requires  that  notice  be 
reasonable  Id  time,  so  that  the  owner  may 
bave  a  reasonable  opportunity  to  appear  be- 
fore an  impartial  tribunal  before  any  bind- 
ing decree  or  Judgment  affecting  bis  case  be 
entered.  Stuart  v.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  28&;  Davidson  v.  New  Orleans,  96 
V.  S.  97,  24  L.  Ed.  616;  Lewis,  £m.  Dom.  ^ 
S65.  Some  authorities  hold  that  though  a 
statute  is  defective,  in  falling  to  provide  for 
notice,  yet  tbe  defect  is  remedied  where  the 
property  owner,  having  actual  notice,  ax»- 
pears  before  the  Jury  of  Inquest  in  tbe  course 
of  its  proceedings.  Mann  v.  Mayor,  etc.,  24 
N.  J.  Law,  662;  Whlteford  v.  Probate  Judge, 
B3  Mich.  130,  18  N.  W.  698;  Kramer  v.  KaU- 
road  Co.,  5  Ohio  St  140.  While  others  pro- 
ceed upon  the  inrlndple  that  "where  a  stat- 
ute authorizes  a  legal  proceeding  against  any 
one,  and  does  not  expressly  provide  for  no- 
tice to  be  given.  It  is  Implied  that  an  oppor^ 
tunity  shall  be  afforded  him  to  appear  in  de- 
fense of  bis  rights,  unless  tbe  contrary  deai^ 
ly  appears."  Baltimore  &  O.  R.  Co.  v.  Pitts- 
burg, W.  &  K.  Ry.  Co.,  17  W.  Va.  812.  But 
says  Mr.  Lewis  in  section  368  of  his  work, 
already  referred  to:  "By  far  the  greater 
proportion  of  the  cases,  however,  proceed 
uiton  the  principle  of  Implying  a  requirement 
to  give  notice  from  the  provisions  of  the 
statute  Itself.  Thus  the  obligation  to  give 
notice  has  been  held  to  be  implied  by  a  pro- 
vision in  the  statute  requiring  a  previous 
effort  to  agree,  or  giving  the  right  of  appeal, 
or  antborizing  the  owner  to  strike  off  Jurors, 
or  show  cause  against  the  conflmiatlon  of 
tbe  inqnlsitlon."  In  support  of  his  text  tbe 
author  cites  Tracy  t.  Railroad  Co.,  80  Ky. 
250;  Id  re  Williams,  59  Me.  617;  In  re 
Hinckley.  16  Pick.  (Mass.)  447;  aty  of  Boon- 
Tllle  V.  Ormrod's  Adm'r.  26  Mo.  198;  Dickey 
T.  Tennison,  27  Mo.  373;  Swan  v.  Williams. 
2  Mich.  427.  WhUe  it  is  true  that  Mr.  Lewis 
u  not  satisfied  with  the  authority  of  these 
cases,  yet  we  can  see  no  reason  why  they  do 
not  aoDounce  a  sound  principle.    In  each  one 


of  the  statutes  construed  in  them  there  was 
some  right  conferred  upon  the  property 
owner  by  express  provisions,  which  could 
only  be  exercised  after  or  upon  the  recdpt 
of  notice  in  some  form.  In  Shannon's  Code, 
I  1984,  the  right  of  appeal  is  given  to  the 
party  who  regards  himself  as  aggrieved  by 
the  Jury  of  inquisition,  and  tbe  use  of  this 
right  necessarily  implies  notice  of  the  pend- 
ency of  tbe  proceedings.  We  therefore  hold 
this  insistence  of  plaintiffs  in  error  to  be 
unsound.  The  other  contention  under  this 
head,  to  wit,  that  compensation  Is  not  prop- 
erly provided  for,  is  equally  so.  Jls  has  been 
seen  ah-eady,  section  1982  enacts  that  the 
amount  of  the  reward  shall  be  paid  "into  the 
office  of  the  recorder,"  and  in  construing 
this  provision  we  have  held  that  this  means 
prepayment  by  the  city. 

But,  again.  It  is  argued  that  the  trial  Judge 
was  in  error  In  holding,  upon  tbe  issue  of 
fact  submitted  to  him,  that  the  ordinance 
condemning  the  inroperty  of  plaintiffs  was 
legally  passed,  as  was  averred  in  the  plea  of 
the  defendant  and  denied  in  the  replication 
thereto.  This  objection  grows  out  of  a  pro- 
vision in  tbe  charter  of  Nashville  found  in 
section  10,  C  204,  of  the  Acts  of  1899,  which 
is  as  follows:  "All  bills  for  public  improve- 
ment and  public  expenditure  shall  be  pre- 
pared and  signed  by  tbe  board  of  public 
works,  and  Introduced  in  the  city  council  by 
the  board  of  public  wm-ks."  The  ordinance 
in  question  was  not  prepared  and  signed  by 
the  board  of  public  works,  nor  was  it  intro- 
duced in  the  city  coimcll  by  that  board;  but 
It  originated  la  and  was  presented  to  the 
council  by  one  of  its  own  members.  The  in- 
sistence is  that  the  wdlnance  was  a  bill  for 
"public  Improvement  and  public  -expendi- 
ture," within  the  contemplation  of  the  stat- 
ute, and,  falling  as  it  did  to  conform  to  its 
requiremfflit  it  was  without  totce  and  effect 
We  agree  with  the  trial  Judge  that  this  or- 
dinance was  not  within  the  provision  of  the 
statute.  Under  the  charter  of  tbe  city,  public 
improvements  are  under  the  supervision  of, 
and  all  expenditures  in  carrying  on  these  im- 
provements are  made  by,  the  board  of  public 
works.  It  is  proper,  therefore,  that  an  ordi- 
nance providing  therefor  should  be  proposed 
by  this  board  to  the  council.  But  the  <»dl- 
nance  contemplated  by  the  statute  is  one 
which  provides  for  a  public  improvemoit  of 
a  definite  kind,  and  for  an  expenditure  of 
public  funds  In  carrying  on  such  Improve- 
ment The  measure  in  question  was  none 
such.  It  was  not  tbe  result  of  any  contract 
nor  did  it  pledge  the  city  to  the  improve- 
ment Itself,  or  to  the  expenditure  of  money 
in  making  it  It  was  simply  tentative  In 
character.  It  might  or  It  might  not  lead  to 
a  public  Improvement  Its  only  purpose  was 
to  condemn  land  and  ascertain  Its  value,  with 
tbe  view  ot  future  possible  improvement 
At  any  time  after  the  condemnation  proceed- 
ings contemplated  by  it  until  possession  was 
taken  by  the  city,  it  could  withdraw  from  or 
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abandon  the  proceedings  without  hicurrlng 
liability  to  the  owners.  Tied.  Mun.  Corp.  { 
212;  Lewis,  Em.  Dom.  f  %6;  2  Dill.  Man. 
Corp.  {  610.  This  view  Is  strengthened  on 
referring  to  chapter  114  of  the  Acts  of  1883, 
of  which  this  provision  above  set  out  is 
amendatory.  By  section  35  of  that  act  It  Is 
provided  "that  where  the  board  shall  deem  It 
advisable  to  malce  a  contract  for  the  execu- 
tion of  any  work  or  purchase  •  •  •  a 
careful  estimate  shall  be  made  of  the  cost  of 
such  work  or  material."  By  section  36  It  Is 
provided  "that  In  all  cases  where  the  esti- 
mated cost. of  any  expenditure  exceeds  five 
hundred  dollars  the  board  shall  transmit  to 
the  mayor  and  city  council  •  •  •  an  or- 
dinance autliorizing  the  said  expenditures, 
with  an  estimate  of  the  cost"  While  the 
property  of  the  plaintiffs  was  condemned  by 
the  ordinance  with  the  view  to  a  possible 
Improvement,  yet  the  cost  of  the  property 
could  not  be  ascertained  or  estimated  upon 
at  the  time  of  the  Introduction  of  the  ordi- 
nance. That  depended  upon  the  award  of 
seven  freeholders,  who  were  thereafter  to  act 
upon  an  examination  of  the  premises  and 
such  testimony  as  might  be  submitted.  If 
this  award  should  be  satisfactory  to  the  city, 
and  final  as  to  the  owners,  then  for  the  first 
time  conld  the  statute  In  questtoa  be  com- 
piled with. 

Finally  It  is  Insisted  that  the  judgment  of 
the  lower  court  cannot  be  sustained  because 
of  a  variance  between  the  pleadings  and  evi- 
dence, in  this:  that  the  declaration  avers  and 
the  pleas  admit  that  the  lot  in  question  was 
the  property  of  the  three  plaintiffs,  while  the 
ordinance  condemns  it  as  the  property  of 
"James  A.  Woolard  and  brother."  If  It  were 
eonceded  that  this  objection  would,  under 
ordinary  conditions,  be  good,  yet.  In  view  of 
the  agreement  of  parties  on  which  the  Issue 
of  fact  was  tried,  it  could  be  of  no  avail  to 
plaintiffs  in  error  either  In  this  court  or  the 
-court  below.  Plaintiffs'  replication  to  de- 
fendant's special  plea  confines  its  denial  to 
the  passage  of  the  ordinance  set  up  by  the 
plea,  and  by  express  stipulation  the  finding 
of  the  court  was  limited  to  this  single  Issue. 

Judgment  affirmed. 


BENEDICT  et  al.  v.  DAVIDSON  COUNTY 
et  al. 

(Supreme  Oonrt  of  Tennessee.     March  8,  1902.) 

TAXATION— STATUTORY    EXEMPTIONS— ARTI- 
CLES MANUFACTURED  FROM   PRODUCE 
OP  STATE— LOOS  AND  LUMBER. 

1.  The  term  "produce  of  the  state,"  as  used 
in  Const,  art.  2,  g  30,  exemptin!?  from  taxation 
oil  articles  manuf.ictured  of  the  produce  of 
the  state,"  embraces  whatever  is  produced  or 
grown  in,  or  is  the  yield  of,  the  state,  includinR 
crops,  timber,  coal,  and  iron,  aud  everything 
produced  from  or  found  in  the  soil  of  tJie  state. 

2.  l/Oisa  grown  on  the  .<<oil  of  the  state,  when 
in  the  hands  of  mill-operating  manufacturers, 
and  the  lumber  cut  by  them  therefrom,  are  ar- 
ticles manufactured  from  the  produce  of  the 


state,  within  the  meaninif  of  Const,  art.   2.   { 
30,  exempting  from  taxation  articles  manafac- 
tured  from  the  produce  of  the  state. 
Beard,  J.,  dissenting  in  part. 

Appeal  from  chancery  court,  Davidson 
county;  H.  H.  Cook,  Chancellor. 

Suit  by  Benedict  Bros,  against  Davidson 
county  and  others.  From  a  judgment  in 
favor  of  plaintiffs,  defendants  appeal.  Af- 
firmed. 

J.  A.  Cartwrlght  T.  B.  Johnson,  Atty. 
Gen.,  G.  W.  Pielile,  and  Samuel  W.  Har- 
■wood,  for  Davidson  county  and  the  State. 
K.  T.  McConnico  and  Hill  McAUster,  for 
city  of  Nashville.  John  J.  Vertrees,  Wm. 
O.  Vertrees,  and  Morton  B.  Howell,  for 
Benedict  Bros. 

WILKES,  J.  This  cause  was  heard  up- 
on demurrer  In  the  court  below.  The  de- 
murrer was  overruled,  and  the  defendants 
have  appealed  to  this  court,  and  assigned 
errors. 

The  defendants  are  the  county  of  David- 
son, the  mayor  and  city  council  of  Nash- 
ville, and  Len  K.  Hart,  trustee  of  David- 
son county.  The  case,  as  made  by  the  bill, 
is  that  Benedict  Bros,  are  residents  of  Dav- 
idson county,  and  are  now,  and  have  been 
for  20  years  past,  manufacturers  of  and 
dealers  In  lumber;  their  place  of  business 
being  Nashville,  Tenn.  They  were  called 
upon  by  the  tax  assessors  for  a  statement 
of  personalty  taxable  In  their  hands  on  tlie 
10th  of  January,  1900.  They  refused  to  Ust 
as  taxable  a  quantity  of  logs  and  lumber 
which  they  bad  In  their  yards  on  that  day. 
which  lumber  had  been  manufactured  ftam 
logs  cut  from  their  own  lands  In  the  state 
of  Tennessee,  and  frcon  logs  which  had  been 
bought  by  them  from  other  persons  owning 
lands  in  the  state,  and  upon  which  the  logs 
grew.  Thereupon  the  tax  assessors  for  the 
county  and  city  assessed  complainants  as 
owning  personalty  consisting  of  lumber  and 
logs  to  the  amount  of  $18,000.  The  state 
tax  was  paid  under  protest  by  complainants, 
and  the  present  suit  Is  to  recover  back  the 
tax  thus  paid  for  state  purposes  from  the 
trustee,  and  to  enjoin  the  collection  ot  the 
taxes  assessed  for  county  and  municipal 
purposes.  It  is  claimed  by  complainants 
that  the  property  thus  assessed  is  exempt 
from  taxation,  under  sections  28  and  30  of 
article  2  of  the  constitution  of  Tennessee. 
The  assessment  law  in  force  at  the  time  of 
this  assessment  is  chapter  435  of  the  Act.s 
of  1800.  and  by  section  2,  subsec.  5,  of  the 
act,  it  is  provided  that  "all  growing  crops, 
of  whatever  nature  or  kind,  the  direct 
product  of  the  soil  of  this  state  in  the  hands 
of  the  producer,  or  his  Immediate  vendee, 
and  manufactured  articles  from  the  produce 
of  this  state  In  the  hands  of  the  manufac- 
turer, shall  be  exempt  from  taxation."  Sec-  i 
tion  28  of  article  2  of  the  constitution  of  the 
state  contains  the  following  words:  "All 
property— real,  personal  or  mixed— sliall  be 
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taxed,  but  tbe  letrislature  may  except  Bticb 
an  may  be  held  by  tbe  state,  by  counties, 
cities  or  towns,  and  used  excluslTely  for 
pabllc  or  corporation  purposes,  and  sucb  aa 
may  be  held  or  used  for  purposes  purely  re- 
ligious,  charitable,  scientific,  literary  or  edn- 
«atlonal,  and  shall  except  $1,000  worth  of 
personal  property  In  the  hands  of  each  tax- 
payer and  the  direct  product  of  tbe  soil  In 
tbe  bands  of  tbe  producer  and  bis  immediate 
vendee."  Section  30  of  tbe  same  article  Is 
jis  follows:  "No  article  manufactured  of 
the  produce  of  this  state  shall  be  taxed  oth- 
erwise than  to  pay  Inspection  fees."  So  far 
as  these  provisions  relate  to  tbe  dbrect  prod- 
act  of  the  soil,  In  tbe  hands  of  tbe  producer 
and  his  Immediate  vendee,  and  to  articles  man- 
ufactured of  the  product  of  this  state,  they  are 
mandatory  and  self-executing.  Complainants 
claim  exemption  from  taxation  upon  the 
property  assessed  under  and  by  virtue  of 
each  of  tbese  provisions  of  the  constitution, 
as  well  as  the  terms  of  the  act  of  1888. 
Wltboat  construing  the  language  and  pro- 
visions of  section  28,  above  set  out  which 
we  think  not  necessary  In  this  case,  we  pro- 
«eed  to  Inquire  whether  the  property  thus 
Assessed  is  exempt  undo*  tbe  provisions  of 
fiectlon  SO. 

It  Is  difficult  to  give  a  correct  definition 
of  tbe  terms  "articles  manufactured  <^  the 
produce  of  the  state."  It  Is  evident  that 
they  are  not  the  same  as  the  direct  product 
of' tbe  sou.  In  tbe  bands  of  the  producer  or 
his  immediate  vendee.  The  direct  product 
of  the  soil  Is  necessarily  in  every  instance 
the  produce  of  the  state,  but  it  does  not  fel- 
low that  the  produce  of  the  state  is  confin- 
ed to  the  direct  products  of  the  soil.  And 
vtalle  tbe  direct  product  of  tbe  soil  Is  nec- 
essarily embraced  within  the  terms  "produce 
«f  the  state,"  It  may  not  fall  wltbln  tbe 
definition  of  "an  article  manufactured  of 
tbe  produce  of  the  state."  To  Illustrate: 
Wheat  is  a  direct  product  of  the  soil,  but 
it  is  not  an  article  manufactured  of  tbe 
produce  of  tbe  state.  ^lour  made  of  wheat 
grown  upon  Tennessee  soil  is  an  article  man- 
ufactured of  the  produce  of  the  state,  but  it 
is  not  a  direct  product  of  the  soil  though 
manufactured  out  of  the  direct  product  of 
the  soil.  Wheat'  grown  on  Tennessee  soil 
is  exempt,  under  the  provision  of  section  28, 
supra,  while  flour  manufactured  of  such 
wheat  is  not,  but  is  exempt  only  under  sec- 
tion 30.  It  is  worthy  of  note  that  the  ex- 
«mptlon  contained  in  section  30,  of  "articles 
manufactured  of  tbe  produce  of  tbe  state," 
originated  with  the  constitution  of  1796,  and 
was  brought  forward  Into  the  constitutions 
of  1834  and  1870  in  substantially  the  same 
language,  while  the  exemption  in  section  28 
of  the  direct  products  of  the  soil,  in  the 
hands  of  the  producer  or  his  inimedlate 
vendee,  originated  with,  and  is  first  found 
In.  the  constitution  of  1870.  It  is  a  fair 
inference  that  our  constitution  maimers  of 
1870  did  not  consider  the  terms  as  tbe  equiv- 


alent of  each  other,  and  that  they  Intended, 
by  incorporating  both  provisions  in  tbe  con- 
stitution of  1870,  to  malce  an  exemption  un- 
der section  28  which  bad  not  previously  ex- 
isted under  section  30.  We  are  of  opinion 
that  the  term  "produce  of  tbe  state"  is  in- 
tended to  embrace  whatever  Is  produced  or 
grown  in  tbe  state,  or  is  the  yield  of  the 
state,  whether  it  be  crops  or  timber  or  coal 
or  iron  or  marble  or  wool,  or  any  other  ar- 
ticle which  may  be  treated  as  produced  or 
isTown  within  the  state  from  or  on  the  soil, 
or  may  be  found  in  tbe  soil.  It  must  be 
noted,  however,  that  it  is  not  "the  produce 
of  the  state"  which  is  exempt  under  section 
30,  but  "articles  manufactured  of  sucb  prod- 
uce." So  that  it  becomes  necessary  to  de- 
cide what  is  an  article  manufactured,  with- 
in the  sense  of  this  provision.  The  or- 
dinary definitions  of  the  word  "manufactur- 
ed" can  aid  us  but  Utti&  There  wiU  be  no 
dispute  but  that  an  article  (for  example, 
a  piece  of  furniture),  when  reduced  to  Its 
finished  state,  as  a  table,  would.  In  the 
bands  of  tbe  manufacturer,  come  under  tbe 
head  of  a  "manufactured  article,"  after  it 
has  gone  through  the  many  stages  to  reach 
that  condition.  And  tbe  troublesome  ques- 
tion is,  when  did  it  become  manufactured? 
Originally  the  tree  out  of  which  the  ma- 
terial came  was  growing  in  the  forest.  This 
tree,  with  saw  or  ax,  was  felled  to  the 
ground.  Next  it  was  cut  into  lengths  or 
logs,  and  in  that  shape  became  a  merchanta- 
ble article.  These  were  transported  to  the 
mill,  and  sawed  Into  rough  lumber.  This 
rough  lumber  was  afterward  ripped  into 
desirable  sizes  and  lengths.  Then  the  ma- 
terial went  through  a  planing  or  smoothing 
process;  then  a  xirocess  of  Joining  or  adjust- 
ing the  pieces  one  to  another;  then  a  process 
of  being  fastened  in  shape;  next,  a  polishing 
process,— it  may  be,  an  oil  or  varnish  finish; 
and  other  manipulations  known  to  the  trade 
for  converting  the  crude  mat^ial  into  hand- 
some and  useful  shapes  and  appearances, 
ultimately  designated  as  "furniture";  and 
all  tbese  dltTerent  processes  may  have  been 
conducted  by  dltTerent  parties.  Now,  at 
what  stage  of  this  process  does  the  article 
bec(Mne  exempt  as  a  manufactured  article? 
ISvIdentiy'  the  purpose  of  tbe  exemption  is  to 
encourage  manufacturing,  and  tbe  pertinent 
question  is,  shall  a  construction  be  placed 
upon  the  clause  which  virtually  says  that, 
when  tbe  last  finishing  strokes  have  been 
put  upon  the  article,  it  becomes  exempt  in 
the  hands  of  tbe  manufacturer,  and  not  un- 
til then,  or  shall  we  say  tbe  exemption  be- 
gins when  the  first  act  of  manufacturing  Is 
done,  or  at  some  intermediate  stage?  Did 
the  makers  of  the  constitution  mean  to  say 
to  tbe  manufacturer:  "Your  product  shall 
be  exempt  in  your  hands  If  by  your  good  for- 
tune it  can  reach  the  finished  stage,  but,  if  by 
my  good  fortune  and  tbe  aid  of  my  machinery 
I  can  catch  tbe  material  In  any  Intermediate 
stage  between  tbe  log  and  tbe  table,  you  must 
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pay  taxes  upon  H.  In  other  words,  you,  tbe 
manufacturer,  and  yon,  tJlie  tax  gatherer,  shall 
start  on  equal  terms  when  the  log  is  placed 
on  tbe  yard  of  the  mill  manufacturer.  It 
must  then  be  a  race  of  diligence  between 
you  from  that  tlm«  to  the  time  the  table 
is  finished  and  ready  for  market  If  you, 
the  manufacturer,  can  by  any  means,  open 
<Mr  secret,  convert  the  log  into  the  table  be- 
fore the  tax  gatherer  catches  you,  then  It  is 
exempt;  otherwise  it  Is  not"  We  cannot 
think  this  Is  a  correct  view.  Tbe  process 
uf  manufacturing  begins  at  least  when  the 
log  is  on  the  yard  for  the  purpose  of  being 
sawed.  When  it  is  sawed  into  rough  lumber, 
and  when  that  is  ripped  into  sizes  and 
lengths,  and  when  these  are  fastened  togeth- 
er, and  fitted  one  piece  to  another,  and  when 
the  article  is  being  polished,  glazed,  rubbed, 
or  varnished,  in  all  the  stages  from  the  time 
the  log  is  on  the  yard  until  it  appears  finish- 
ed by  the  manufacturer,  the  exemption  at- 
taches and  continues.  Rough  lumber  and 
logs  are  articles  of  commerce,  and  for  many 
purposes  they  are,  in  this  condition,  finished, 
and  are  not  intended  to  be  further  manipulat- 
ed; and  BO,  also,  is  lumber  which  has  been 
ripped  into  lengths  or  dressed  for  use.  Logs 
are  used  in  house  and  bridge  building  with- 
out further  change.  The  exact  question  in 
this  case  Is  whether  logs,  in  the  hands  of  the 
mlU-oparating  manufacturer,  and  tbe  lumber, 
when  cut  by  him  into  larger  or  smaller  shapes 
and  pieces,  are  exempt  We  are  not  dealing 
with  a  condition  where  the  owner  of  tbe  tree 
has  felled  it  and  cut  it  Into  lengths,  to  be 
shipped  to  a  foreign  market  and  sold  as  logs; 
nor,  on  the  other  hand,  are  we  dealing  with 
tlte  case  of  the  same  owner  who  may  have 
felled  his  trees,  and  cut  them  into  lengths 
in  the  forest  with  a  view  of  hauling  them 
to  bis  own  mill,  and  then  converting  them 
by  sawing  them  into  lumber.  Neither  of 
these  cases  Is  presented.  But  we  have  the 
case  of  logs  upon  the  yard  of  the  sawyer - 
or  mill-operating  manufacturer,  ready  to  be 
sawed,  and  lumber  upon  the  yard,  already 
sawed.  Nor  are  we  dealing  with  the  ques- 
tion of  the  taxability  of  the  finished  article 
after  It  has  left  hands  of  the  manufacturer, 
and  gone  Into  the  bands  of  the  dealer  or 
consumer.  We  express  no  opinion  °as  to  the 
application  of  the  constltutiimal  exemption 
to  any  of  these  conditions,  as  they  are  not 
involved  in  the  present  case.  We  do  not  con- 
sider the  cases  cited  from  California  in  point 
as  they  torn  upon  different  facts  and  differ- 
ent constitutional  provisions.  Nor  do  we  find 
any  other  authorities  in  conflict  with  this 
holding. 

We  are  of  opinion  that,  under  the  facts  in 
this  record,  the  logs  upon  the  yard,  in  the 
bands  of  the  mill-operating  manufacturer  and 
his  property,  and  lumber,  rough  and  smooth, 
cut  by  him  from  such  logs  grown  on  Tennes- 
see soil,  are  articles  manufactured  from  the 
produce  of  the  state,  and  exempt  under  the 
provisions  of  section  30,  art  2,  of  the  consti- 


tution; and  the  demurrer  was  therefore  prop- 
erly overruled,  and  complainants,  under  tlie 
allegations  of  their  biU,  are  entitled  to  recover 
back  the  taxes  paid  the  state,  and  to  perpet- 
ually enjoin  the  taxes  assessed  by  the  ooonty 
and  city;  and  the  decree  of  the  court  below 
is  therefore  affirmed,  and  the  cause  remand- 
ed, at  costs  of  defendants  for  the  appeal. 

Justice  BEARD  concurs,  except  that  be  is 
of  opinion  that  logs,  before  being  sawed,  are 
not  exempt  as  manufactured  articles. 

BBAUD,  J.    While  barely  conceding  that 
the  majority  may  be  right  in  their  holding 
that  lumber  sawed  from  logs  which  are  the 
produce  of  the  state  may  fall  within  the  claBs 
of  articles  exempt  from  taxation  under  sec- 
tion SO  of  article  2  of  the  constitution,  I  al- 
together dissent  from  the  holding  that  tbe 
logs  themselves,  though  In  tbe  hands  of  tbe 
sawyer,  can  in  any  proper  sense  be  called 
"articles  manufactured  for  use,"  and  tbus  be 
given  the  benefit  of  the  exemption.     Bnrrlll 
defines    "to   manufacture"   thus:    "The    pro- 
cess of  making  a  thing  by  art"    And  Ab- 
bott gives  the  meaning  of  the  term  "manu- 
facture" as  "whatever  is  made  by  taaman 
labor,  either  directly  or  through  the  Instru- 
mentality of  machinery."    The  definition  ot 
Webster   is:    "To  make  or  fabricate   from 
raw  materials  by  the  hand,  by  art,  or  ma- 
chinery, and  work  Into  forms  convenient  for 
use."    Worcester,    In  effect   gives   the   term 
the  same  meaning.    All  these  definitions  im- 
ply that  by  a  combination  of  skill  and  labor 
tbe  raw  or  crude  material  has  taken  on  a 
new  form,  convenient  for  use.    I  think  the 
popular  acceptance  of  the  term  Is  the  same  as 
that  of  the  lexicographers,  and  that  a  layman 
of  ordinary  intelligence  In  tbe  use  of  words 
would  be  surprised  to  find  that  one  which 
he  bad  long  applied  to  articles,  the  ontpnt  of 
skilled    workmanship,    also    embraces    "saw 
logs,"   in   whosesoever   hands  tbey    chanced 
to  be.    Upon  examination   it  wiU  be   fonnd 
that  the  courts  have  applied  to  the  term  the 
same  meaning  as  have  both  lexicographers 
and   the  plain   people.    In   Evening  Journal 
Ass'n  V.  State  Board  of  Assessors,  47  N.  J. 
Law,  88,  64  Am.  Bep.  114,  the  court  embodies 
in  the  text  of  its  opinion,  the  definition  given 
in  Brande's  Encyclopedia,  as  follows:    "Mr. 
Brande  defines  'manufacture'  as  a  term  em- 
ployed to  designate  the  changes  or  modifica- 
tions made  by  art  or  Industry  In  tbe  form  or 
substance  of  material  articles,  in  tbe  view 
of  making  them  capable  of  satisfying  some 
want  or  desire  of  man;    and  manufacturing 
Industry  to  consist  in  the  application  of  art 
science,  or  labor  to  bring  aliout  certain  chan- 
ges or  modifications  of  already  existing  ma- 
tetlal."    In  Carlln  v.  Assurance  Co.,  57  Md. 
626,  40  Am.  Rep.  440,  It  is  said:    "Whilst 
from    its   derivation,    tbe   primary    meaning 
of  the  word  'manufacture'  la  making  with 
the  hand,  this  definition  Is  too  narrow  for  Its 
present  use.    Its  meaning  has  expanded  as 
workmanship  and  art  have  advanced,  so  that 
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now  nearly  all  artificial  prodncts  of  hmnan 
Indnatry,  nearly  all  such  materlalB  as  have 
acquired  changed  conditions,  or  new  and  spe- 
cific combinations,  whether  from  the  direct 
action  of  the  human  hand,  from  chemical 
processes  divined  and  directed  by  human 
sldll,  or  by  the  employment  of  machinery, 
*  *  *  are  now  commonly  designated  as 
manufactured."  To  like  effect  are  Lawrence 
T.  Allen,  7  How.  7&4,  12  L.  Ed.  914;  Rex 
▼.  Wheeler,  2  Barn.  &  Aid.  349;  Murphy 
▼.  Amson,  96  U.  S.  1»4,  24  L.  Ed.  773;  Nor- 
rls  T.  Com.,  27  Pa.  496.  I  think  under  no 
proper  rule  of  construction  can  a  saw  log 
be  brought  within  these  definitions.  If  It  is 
an  article  manufactured  from  the  produce  of 
the  state,  then  the  owner  of  the  trees,  who 
felled  it  and  diylded  it  into  cuts  of  suitable 
lengths  for  the  use  of  the  sawyer.  Is  a  "man- 
ufacturer," and  yet  who  would  so  pervert 
the  meaning  of  that  term?  Or  who  would 
say  that  the  log  as  It  lay  upon  the  ground 
was  a  manufactured  article?  In  what  re- 
spect has  It  "acquired  changed  conditions, 
or  new  and  specific  combinations"  ?  tts  form 
has  not  been  altered  from  what  it  was  when 
It  was  a  part  of  the  tree.  It  has  been  simply 
dissevered  from  the  trunk  or  stock  of  the 
tree,  and  is  now  prostrate,  when,  before  the 
ax  of  the  laborer  was  applied,  forming  a 
part  of  the  stock  or  trunk,  it  stood  upright. 
But  it  Is  said  when  it  is  delivered  to  the 
sawyer  the  first  step  is  taken  in  the  man- 
ufacturing process,  and  then,  at  least,  it 
falls  under  the  protection  of  this  clause  of 
the  constitution.  That  would  be  so  if  the 
protection  was  given  to  the  manufacturer  and 
bis  property,  as  property.  While  the  purpose 
of  this  provision  Is  to  encourage  the  conver- 
sion of  home  products  into  manufactured 
articles,  yet  this  was  not  done  by  exempting 
either  the  manufacturer  or  his  property,  as 
such.  It  la  "the  article  manufactured  of  the 
produce  of  this  state,"  and  not  the  materials 
from  which  the  article  is  made,  in  their  crude 
and  unmodified  form  or  condition,  which  this 
clause,  by  its  terms,  protects,— "an  article 
ready  for  convenient.  Immediate,  and  general 
use."  Carpenter  v.  Brusle  (La.)  12  South. 
488.  It  is  suggested,  however,  in  the  opin- 
ion of  the  majority,  as  a  reason  for  assign- 
ing a  saw  log  to  the  category  of  manufac- 
tured articles,  that  in  this  way  an  Indecent 
race  of  diligence  between  the  tax  gatherer 
and  the  manufacturer  will  be  avoided,  and 
that  any  other  view  will  place  the  agent  of 
the  state  pn  the  alert  to  catch  the  material 
this  side  the  finished  product,  and  the  man- 
afacturer  on  his  guard,  and  to  his  utmost 
speed.  In  his  effort  to  reach  a  point  where 
be  will  be  free  from  taxation.  I  submit  that 
this  peril  Is  imaginary  rather  than  real.  For 
it  is  to  be  observed  that  not  only  is  the  finish- 
ed product— for  Instance,  a  sideboard  or  table 
or  window  or  door— exempt  under  this  clause, 
but  also  and  equally  the  finished  materials 


or  parts  of  these  various  articles  which  the 
manufacturer  has  on  hand  on  the  10th  of 
January,  and  which  simply  need  adjusting 
or  putting  together  to  complete  his  perfect 
work.  For  these  materials  or  parts  have, 
as  the  result  of  sklU  and  labor,  acquired 
changed  conditions,  and  are  ready  for  con- 
venl«it  and  Immediate  use,  and  so  answer, 
as  would  the  article  which  they  are  Intended 
to  complete,  the  requirement  of  the  clause 
In  question.  In  Correlo  v.  I^nch,  65  Cal. 
273,  S  Pac.  889,  there  was  an  ^ort  made 
by  a  purchaser  of  firewood  to  be  used  by  him 
In  burning  bricks  in  his  kiln  to  hold  the  seller 
liable  for  loss  Incurred  by  reason  of  the  unfit- 
ness of  the  wood  for  that  purpose,  under  a  sec- 
tion of  the  California  Code  which  makes  the 
manufacturer  of  an  article  "under  an  order 
for  a  particular  purpose"  a  warrantor,  "by  the 
sale,"  "that  It  Is  reasonably  fit  for  the  pur- 
pose," but  the  court  repudiated  the  claim 
upon  the  ground  that  firewood  was  not  a 
manufactured  article;  and  yet  firewood  Is  no 
cruder  than  saw  logs,  and  It  has  approached 
nearer  the  purpose  for  which  it  was  Intended 
than  the  former.  An  article  In  Qie  constitu- 
tion of  Louisiana  exempts  from  taxation  for 
a  period  of  30  years  "the  capital,  machinery, 
and  other  property  employed  In  the  manu- 
facture of  furniture  and  other  articles  of 
wood."  In  Martin  v.  City  of  New  Orleans. 
38  La.  Ann.  397,  68  Am.  Rep.  191,  it  was  held 
that  the  capital  and  machinery  employed  In 
the  production  of  dressed  lumber,  tongued 
and  grooved  moldings,  sashes,  doors,  etc., 
were  exempt  under  this  provision,  because 
each  of  these  articles  was  "manufactured 
by  machinery  and  of  lumber,  •  •  •  com- 
plete in  Itself,  and  ready  for  immediate,  con- 
venient, and  general  use."  In  Carre  v.  City 
of  New  Orleans,  41  La.  Ann.  996,  6  South. 
893,  It  was  ruled  that  materials  used  In  the 
construction  of  cabins  and  rough  planks  were 
not  "articles  of  wood,"  so  as  to  give  the 
plant  engaged  in  their  manufacture  the  bene- 
fit of  this  exemption,  because  they  were  not 
complete,  separate  articles,  Intended  for  im- 
mediate and  convenient  use;  and  in  Carpen- 
ter V.  Brusle,  supra,  the  same  rule  was  ap- 
plied to  a  manufactory  of  bridge  timbers. 
The  authority  of  the  Oollfornla  and  Louisiana 
cases  Is  against  the  view  of  the  majority 
as  to  the  exemption  of  saw  logs  under  section 
80  of  article  2  ot  the  constitution,  and  the 
logic  as  well  as  the  exact  holding  of  the 
cases  from  Louisiana  would  equally  exclude 
rough  lumber  in  the  hands  of  the  sawyer 
from  the  benefit  of  the  exemption.  In  my 
opinion,  it  requires  a  construction  of  very 
doubtful  liberality  of  that  clause  to  bring 
rough  lumber  within  its  meaning,  as  an  "ar- 
ticle manufactured  of  the  produce  of  the 
state,"  but  that  It  is  straining  it  beyond  all 
proper  limits  when  It  Is  made  to  embrace  saw 
logs.  I  therefore  dissent  from  the  view  of 
the  majority. 
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BEHRN  T.  WHITE  et  al. 

(Supreme  Court  of  Tennessee.     March  15, 

1902.) 

HEPORMATION  OF  DEED— DKCREB^-APPOINT- 
MBNT  OP  COMMISSIONER  —  FAILURE  TO 
MAKE  CONVEYANCE— TITLE  IN  GRANTEE— 
CONVEYANCES  TO  INNOCENT  PURCHASERS. 
Shannon's  Oode,  {  6301.  provides  that  a 
decree  may  devest  title  as  effectively  as  a  con- 
veyance.  Section  6302  aathorizes  the  appoint- 
ment  of  a  commissioner  to  execute  the  necessary 
conveyances  Section  6308  declares  that,  if  the 
"p>ar^  against  whom  the  decree  is  rendered'' 
fails  to  execute  the  required  conveyance,  the 
decree  itself  operates  as  a  conveyance.  A  de- 
cree was  rendered  against  a  grantor  in  a  suit 
for  the  reformation  of  a  deed,  and  the  court 
appointed  a  commissioner  to  execute  the  pref- 
er deed,  which  he  failed  to  do.  The  grantee  in 
the  conveyance  conveyed  the  property  described 
is  the  decree  by  a  mortgage  and  a  deed  to  per- 
sons who  had  no  notice  of  any  adverse  claims. 
Held  that,  the  decree  vesting  the  title  in  the 
grantee  in  the  conveyance  reformed  by  virtue 
of  section  6303,  upon  the  commissioner's  failure 
to  make  the  deed  as  directed,  such  commis- 
sioner being  a  "party"  to  the  suit  within  the 
meaning  of  the  statute,  the  mortgagee  and  pur- 
chaser were  innocent  purchasers  as  against  mi- 
nor children  of  the  defendant  thereafter  suing 
out  writ  of  error. 

Appeal  from  chancery  court,  DaTldson 
county;  H.  H.  Cook,  Chancellor. 

Suit  by  Oscar  Behm,  as  next  friend  of  car- 
tain  minors,  against  William  White  and  oth- 
ers. From  a  decree  of  the  court  of  chancery 
appeals  In  t&voe  of  defendants,  complainant 
appeals.    Affirmed. 

Morris  &  Turney  and  W.  T.Turley,  tac  com- 
plainant M.  T.  Bryan,  P.  M.  Estes.  Jno.  J. 
Vertrees,  and  E.  A.  Price,  for  defendants. 

WILKES,  J.  The  facts  which  lead  up  to 
the  present  controversy  are  fully  stated  In 
Sawyers  v.  Sawyers,  106  Tenn.  698,  61  S.  W. 
1022.  The  bill  In  tltat  case  was  filed  to  hare 
a  deed  from  J.  6.  Sawyers  to  John  O.  and 
Emma  A.  Sawyers  and  their  children  re- 
formed so  as  to  conform  to  the  Intention  of 
the  grantor.  The  deed  was  reformed  under 
the  proceedings  In  that  case,  but  not  In  exact 
conformity  to  the  prayer,  and  the  court  or- 
dered that  the  clerk  and  master  make  to 
Emma  A.  Sawyers  a  deed  to  the  property 
with  full  power  to  sell,  convey,  mortgage, 
or  dispose  of  the  same  upon  her  husband 
joining  In  the  convejrance,  and  adding  other 
provisions  not  necessary  now  to  mention. 
No  deed  was  In  fact  ever  executed  by  the 
clerk  and  master  under  this  decree,  but  <m 
the  18th  of  March,  1807,  Sawyers  and  wife 
executed  a  deed  to  the  property  to  William 
White  for  $6,822.25,  of  which  $1,822.25  was 
paid  in  cash,  and  $S,000  was  applied  to  the 
satisfaction  of  a  mortgage  to  the  British 
&  American  Mortgage  Company,  Limited, 
which  had  been  placed  on  the  property  by 
Sawyers  and  wife  after  the  decree  was  pass- 
ed. White  went  Into  possession  under  his 
deed.  After  all  these  matters  had  transpir- 
ed, the  cause  of  Sawyers  v.  Sawyers  was 
brought  to  this  court  on  behalf  of  the  minor 


children  of  Sawyers  and  wife  by  writ  of  er- 
ror, and  It  was  Insisted  tiie  decree  of  the 
court  below  reforming  the  deed  was  not  war- 
ranted by  the  evidence.  This  Insistence  was 
sustained  by  this  court,  and  the  decree  of 
the  court  below  was  set  aside,  but  the  case 
was  remanded  for  any  further  proof  that 
might  be  produced  to  warrant  such  reforma- 
tion. The  result  upon  the  demand  was  that, 
no  sufficient  proof  being  made  to  warrant  the 
reformation,  the  bill  filed  for  that  purpose 
was  dismissed.  Thereupon  the  minors,  by 
next  friend,  sued  In  this  cause  to  recover  the 
property  from  White,  making  the  mortgage 
company.  Sawyers  and  wife,  and  others  par- 
ties, so  as  to  clear  up  the  title  and  fix  It  in 
them.  The  chancellor  held  that  White  was 
not  an  Innocent  purchaser,  apd  he  and  his 
associate  defendants  appealed.  It  Is  con- 
ceded that  the  court  of  chancery  appeals  has 
found  the  facts  to  be  that  White  and  the 
mortgage  company  are  Innocent  purchasers, 
provided  the  legal  effect  of  the  decree  direct- 
ing the  clerk  and  master  to  make  deed  to 
Emma  A.  Sawyers  was  to  vest  the  title  in 
her  In  and  of  itself,  without  a  deed  having 
been  made  by  the  clerk  and  master,  as  the 
decree  dh-ected.  The  court  of  chancery  ap- 
peals held  that  It  did  have  such  effect,  and 
complainant  has  appealed  to  this  court,  and 
presents  this  question  for  adjudication  by  the 
court 

The  {HTOvIslons  of  the  statute  bearing  upon 
this  question  are  sections  6301.  6302,  and 
6303  of  Shannon's  Compilation,  and  are  as 
follows: 

"Sec.  6801.  The  decree  may  divest  title  to 
property,  real  or  personal  out  of  any  of  the 
parties  and  vest  it  in  others,  and  such  decree 
shall  have  all  the  force  and  effect  of  a  con- 
veyance by  such  parties,  executed  In  due 
tana  ot  law. 

"Sec.  6802.  The  court  may  also  appoint  a 
commissioner  to  execute  all  necessary  con- 
veyances, releases  and  acquittances,  either 
In  his  name,  or  In  the  name  of  the  parties, 
as  the  court  may  think  proper;  and  the  In- 
strument so  executed  will  be  as  valid  as  if 
executed  by  the  party. 

"Sec.  6808.  If  the  decree  direct  the  convey- 
ance, release  or  acquittance  to  be  made,  and 
the  party  against  whom  the  decree  is  ren- 
dered falls,  or  refuses,  to  execute  the  same 
in  the  time  spedfled  in  the  decree,  or  in  a 
reasonable  time.  If  no  particular  time  is  thus 
specified,  the  decree  operates  in  ail  respects 
as  if  the  conveyance,  release  or  acquittance 
was  made." 

The  question  presented  Is  whether  the 
clerk  and  master  who  is  directed  to  make 
the  deed  falls  within  the  designation  of  "the 
party  against  whom  the  decree  is  rendered," 
within  the  meaning  and  terms  of  the  stat- 
ute. Complainant  insists  that  the  word 
"party."  as  there  used,  refers  to  persons  who 
are  litigants  and  parties  of  record  who  had 
previously  held  tlie  title,  and  not  to  the  clerk 
and  master.    The  court  of  chancery  appeals 
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faeld  that  the  statute  should  have  a  liberal 
construction,  as  if  the  term  used  was  "p^- 
son,"  and  not  "party,"  In  the  sense  of  a 
party  litigant  or  holding  title.  In  this  we 
think  that  court  Is  correct.  The  derk  and 
master,  commissioner,  or  other  "person"  di- 
rected to  make  the  deed  t>ecomes,  by  virtue 
of  the  decree,  a  "party"  to  the  suit,  at  least 
for  the  purpose  of  perfecting  the  title,  and 
the  act  would  take  full  effect  as  to  such 
clerk  and  master,  as  it  would  have  done  with 
any  party  directed  to  make  such  title.  The 
clerk  and  master  being  thus  a  party,  and 
having  failed  to  make  the  deed  as  directed, 
the  title  vested  in  E^mma  A.  Sawyers  by  vir- 
tue of  the  provisions  of  section  6303.  And 
she,  with  her  husband,  having  made  the  con- 
veyance to  White  and  the  mortgage  com- 
pany, innocent  purchasers,  before  the  pro- 
ceeding by  the  minors  under  the  writ  of  er- 
ror, and  before  they  had  any  notice  <^  the 
claim,  they  would  not  be  affected  by  that 
proceeding  nor  the  decree  made  thereunder. 
Wooldrldge  v.  Boyd,  13  Lea,  151;  William- 
son V.  Williams,  11  Lea,  335,  303;  Staples 
▼.  White,  Handley  &  Co.,  88  Tenn.  30,  12  S. 
W.  338;  Anderson  v.  Ammonett,  9  Lea,  1, 
11;  Livingston  v.  Noe,  1  Lea,  66;  Win- 
chester V.  Winchester,  1  Head,  460;  Vogler 
T.  Montgomery,  B4  Mo.  577;  Eldrldga  v. 
Walker,  80  111.  270;  Rector  v.  PitJ«erald,  8 
C  C.  A.  277,  59  Fed.  808;  Cheever  v.  Minton 
(Colo.)  21  Pac.  710,  13  Am.  St  Rep.  258;  tmd 
the  principle  and  rule  is  the  same  In  case  at 
minors  as  of  adults.  Hurt  v.  Long,  90  Tenn. 
445.  4o3,  16  S.  W.  968. 

The  decree  of  the  coort  of  chancery  ap- 
peals is  affirmed. 


HARRIS  et  al.  v.  COLUMBIA  WATE3R  ft 

LIGHT  C0.» 
(Supreme  Court  of  Tennessee.    Dec.  21,  1901.) 

FOREIGN   CORFORATIONa-COHPUANCB   WITH 

BTATUTB-MBMBBR  OF  PARTNBRSHIP 

—ENFORCEMENT  OF  CONTRACT. 

A  partnership  composed  of  two  iudividnals 
and  a  foreign  corporation  which  has  not  regis- 
tered its  charter  in  the  state  as  required  by 
Acts  1ST7,  c.  31.  aud  Acts  1891.  c.  122,  cannot 
enforce  a  contract  by  the  firm  made  and  to  be 
performed  In  the  state. 

Error  to  circuit  court  Maury  county;  Sam 
Holding,  Judge. 

Action  for  breach  of  contract  by  Harris  & 
Cole  Bros,  against  the  Columbia  Water  & 
Light  Company.  From  a  Judgment  dismiss- 
ing the  action,  plaintiffs  bring  error.  Af- 
firmed. 

Figures  &  Padgett  for  plaintiffs  In  error. 
T.  M.  Steger  and  W.  S.  Fleming,  for  defend- 
ant in  error, 

BEARD,  J.  The  plaintiffs  In  error  are  part- 
ners located  and  doing  business  In  Columbia, 
In  this  state,  in  the  Arm  name  of  Harris  & 
Cole  Bros.  The  Arm  consists  of  two  indi- 
viduals and  a  coiporation,  to  wit  Cole  Bros., 

>  Received  for  publication  April  21.  1902. 


created  by  the  laws  of  the  state  of  Iowa, 
whose  charter  has  not  been  registered  in  this 
state  as  required  by  chapter  31  of  the  Acts 
of  1877  and  chapter  122  of  the  Acts  of  1891. 
The  contract  for  the  alleged  breach  of  which 
this  action  at  law  is  brought  was  made  by 
this  Arm  in  this  state  with  the  defendant 
in  error,  a  corporation  with  its  situs  in  Co- 
lumbia, and  it  was  to  be  performed  in  this 
state.  The  only  question  presented  In  tiie 
record  is,  in  view  of  these  acts,  as  hereto- 
fore construed  and  enforced,  can  the  present 
suit  be  maintained?  The  acts  in  question 
have  been  the  subject  of  frequent  examina- 
tion and  application  by  tills  court  and  It  may 
be  taken  as  the  settied  rule  that  where  a 
foreign  corporation  comes  into  this  state,  and 
establishes  Itself,  carrying  on  business  in 
disregard  of  the  provisions  of  these  acts,  Its 
conti'acts  made  in  such  business  will  not  be 
enforced.  Many  cases  will  be  found  in  our 
Reports  dlrectiy  or  by  necessary  Implication 
announcing  this  rule. 

In  the  light  of  these  holdings  it  will  be 
conceded  that  if  the  corporation  of  Cole 
Bros,  was  alone  interested  In  this  contract 
and  was  In  Its  own  name  seeking  to  recover 
for  Its  violation.  It  would  be  repelled.  Is  it 
in  better  condition  by  reason  of  being  asso- 
ciated with  others  In  a  partnership,  and  in 
bringing  this  suit  in  the  names  of  the  mem-  ^ 
t>ers  of  its  firm?  At  common  law  a  part- 
nership or  firm  la  not  regarded  as  a  legal 
entity,  and  for  this  reason  'the  rule  may  be 
stated  as  general,  and,  in  the  absence  of 
statutory  provisions,  as  universal,  that  all 
actions  brought  by  partners,  involving  part- 
nership claims,  must  be  brought  by  the  per- 
sons who  compose  that  partnership.  To  this 
proposition  It  Is  scarcely  necessary  to  cite 
authority,  but  if  such  was  required,  a  full 
collection  of  supporting  cases  will  be  found 
in  footnote  3  on  page  839  of  volume  16  of  the 
Encyclopaedia  of  Pleading  and  Practice.  So 
it  Is  apparent  that  in  the  face  of  this  rule 
neither  one  of  the  members,  nor  any  member 
less  than  all,  could  maintain  the  present  suit; 
and  It  would  seem  to  follow  that  where  all 
ore  required  to  be  parties  plaintiff,  and  one 
was  disqualified  by  a  statutory  Inhibition, 
all  must  be  repelled.  If  this  was  not  so,  a 
foreign  corporation  unwilling  to  comply  with 
the  reasonable  provisions  of  these  acts,  yet 
discovering  in  the  state  a  promising  field  for 
business  enterprise,  could  associate  itself  In 
a  partnership  with  one  or  more  individuals, 
whose  compensation  would  be  measured  by 
a  share  of  the  profits,  and  carry  on  ex- 
tensive operations  In  fiagrant  disregard  of 
these  provisions,  and  then  successfully  In- 
voke the  protection  of  its  rights  from  our 
courts  under  the  thin  disguise  of  this  part- 
nership. Or  It  might  occur  that  in  the  course 
of  such  business  operations  the  individual 
members  of  the  firm  should  die,  leaving  this 
corporation  the  sole  survivor,  and  nione  enti- 
tled to  sue  (the  Illustration  put  by  Lord 
Ablnger,  C.  B.,  In  the  leading  case  of  Wal- 
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lace  r.  Kelsall,  7  Mees.  &  W.  261);  and  we 
would  have  the  anomalous  state  of  things, 
that  while  the  members  of  the  firm,  so  long 
as  It  was  intact,  could  resort  to  the  courts  of 
the  state  for  a  redress  of  the  firm's  griev- 
ances, notwithstanding  the  disqualification 
of  one  of  Its  members,  yet  when  dissolved 
by  death  the  boIb  surviving  member,  thus 
disqualified,  would  be  repelled.  Such  re- 
sults would  certainly  be  anomalous,  and 
sound  public  policy  would  require  a  prac- 
tice that  would  make  them  impossible. 
While  we  have  not  been  able  to  lay  our 
hands  upon  a  case  on  all  fours  with  the  one 
at  bar,  yet  many  are  to  be  found  which  fui^ 
nlsh  a  strong  analogy,  and  from  which  the 
rule  Is  adduced  that,  where  one  partner  is 
disqualified  to  sue  upon  a  firm  claim,  no  ac- 
tion at  law  can  be  maintained,  for  the  rea- 
son already  stated;  and  that  is  "that  such 
partner  Is  a  necessary  party  plaintiff,  and 
one  who  cannot  sue  by  himself  cannot  do  so 
merely  by  Joining  others  with  him."  These 
cases  involve  the  right  of  the  members  of  a 
firm  to  sue  on  a  firm  claim  where  one  of  the 
members  of  the  firm,  in  fraud  of  the  rights 
of  his  partners,  has  either  undertaken,  in 
co-operation  with  the  firm  debtor,  to  appro- 
priate a  firm  asset  to  his  individual  debt  or 
In  some  other  way  has  made  an  agreement 
of  accord  and  satisfaction  with  the  defend- 
ant While  there  is  not  lacking  dissent  to 
this  view,  yet  the  weight  of  the  cases,  sup- 
ported by  sound  reason,  as  we  think.  Is  that 
all  must  be  repelled  when  one  of  the  firm 
has  by  his  acts  disqualified  himself.  Homer 
V.  Wood,  11  Oush.  82;  Farley  v.  Lovell,  103 
Mass.  387;  Jones  v.  Tates,  9  Bam.  &  0.  532; 
Church  V.  Bank,  87  111.  68:  Blodgett  v.  Sleep- 
er, 67  Me.  489;  Greeley  v.  Wyeth,  10  N.  H. 
15.  These  cases  assert  the  mle  that  "all  the 
plaintiffs  must  be  entitled  to  recover,  or  the 
suit  cannot  be  maintained,  and  any  matter 
that  will  negative  the  right  of  one  of  the 
partners  to  bring  the  suit  is  sufficient  to  de- 
feat the  action.  •  •  •  By  Joining  in  the 
suit  the  partner  who  has  done  the  wrongful 
act  they  rely  on  his  right  to  recover,  and 
must  abide  by  all  his  acts;  and.  If  any  one 
of  them  would  bar  the  right  of  one  partner, 
this  Is  sufficient  to  bar  the  action."  C!och- 
ran  v.  Cunningham's  Ex'r,  16  Ala.  448,  60 
Am.  Dec.  186. 

We  are  satisfied  with  the  action  of  the 
trial  Judge  in  dismissing  this  suit  and  his 
Judgment  is  affirmed. 


STATE  ex  rel.  NOOXAN  v.  KING.  Comp- 
troller. 

(Supreme  Court  of  Tennessee.     Feb.  8,   19(tt.) 

SHOP  AND  FACTORY  INSPECTOR  —  SALARY — 
"APPROPRIATION  BY  LAW." 
1.  Act  Of  1899,  as  ameuded  by  Acts  1901.  c. 
67,  creating  the  ofilee  of  shop  and  factory  in- 
spector, and  providine  that  "the  salary  of  said 
inspector  Bball  be  $1,200  per  annum,  payable 
monthly  on  warrant  of  the  comptroller  as  oth- 


er saiariee  are  paid,"  Is,  in  and  of  Itaelt,  "an 
appropriation  by  law,"  so  that  Const,  art.  2,  { 
24,  providing  that  "no  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  ap- 
propriations made  by  law,"  and  Shannon  s 
Code,  S  287,  providing  that  no  money  shall  be 
paid  from  the  treasury  unless  the  law  nnder 
which  it  is  claimed  expressly  directs  payment, 
do  not  justify  the  comptroller  in  refusing  to 
issue  warrants  for  such  salary,  on  the  ground 
that  uo  appropriation  had  been  made  therefor 
in  the  general  appropriation  bills. 

2.  The  general  appro[»iation  bills  of  1889  and 
1901,  forbidding  the  comptroller  to  draw  his 
warrant  for  any  purpose  for  which  "an  aiipro- 
priation  has  not  been  made  either  in  this  act 
or  by  law,"  do  not  prevent  the  payment  of 
such  salary  by  prohibiting  the  payment  of  any 
money  out  of  the  state  treasury,  unless  the 
nature  and  amonut  of  the  claim  is  specifically 
included  in  the  appropriation  bill  itself,  bat. 
on  the  contrary,  the  bills  recognize  the  right 
of  the  compti'oller  to  pay  any  salary  which  hoa 
been  previously  fixed  by  law. 

Appeal  from  circuit  court  Davidson  coun- 
ty;  John  W.  Childress,  Judge. 

Mandamus  by  the  state,  on  relation  of 
M.  J.  Noonan,  against  Theo.  F.  King,  comp- 
troller. From  a  Judgment  granting  the  writ 
respondent  appeals.    ASlrmed. 

E.  A.  Price  and  K.  T.  McConnlco,  for  appel- 
lant   O.  W.  Pickle,  Atty.  Gen.,  for  appellee^ 

McALISTER,  J.  The  relator,  Noonan,  as 
shop  and  factory  inspector  of  the  state  of 
Tennessee,  filed  the  petition  herein  for  the 
writ  of  mandamus,  to  compel  the  comptroller 
to  Issue  his  warrant  on  the  state  treasurer 
for  the  payment  of  his  (Noonan's)  salary. 
The  comptroller  demurred  to  the  petition  and 
alternative  writ  upon  the  ground  that  no 
appropriation  had  been  made  by  law  for  the 
purpose  of  paying  relator's  salary,  and  he 
was  therefore  without  authority  to  issue  the 
warrant  The  demurrer  was  overruled,  and. 
the  comptroller  refusing  to  make  further  de- 
fense, a  peremptory  writ  was  ordered,  and 
final  Judgment  pronounced  against  him. 
Thereupon  the  comptroller  appealed,  and 
has  assigned  errors.  The  main  inquiry  upon 
the  record  is  whether  any  appropriation  has 
been  made  by  law  for  the  payment  of  this 
salary  out  of  the  public  treasury.  The  con- 
stitution, art.  2,  i  24,  provides,  viz.:  "No 
money  shall  be  drawn  from  the  treasury  but 
in  consequence  of  appropriations  made  by 
law,  and  an  accurate  statement  of  the  re- 
ceipts and  expenditures  of  the  public  money 
shall  be  attached  to  and  published  with  the 
laws  at  the  rise  of  each  stated  session  of 
the  general  assembly."  Shannon's  Code,  f 
287,  provides,  viz.:  "No  money  shall  be  paid 
out  of  the  public  treasury  unless  the  law  or 
laws  und^r  which  the  sum  may  be  claimed, 
or  demanded,  shall  expressly  direct  and  order 
that  It  shall  be  paid  out  of  the  public  treas- 
ury, and  unless  the  warrant  shows  the  name 
of  the  person  in  whose  favor  it  is  drawn  and 
the  nature  of  the  claim  upon  which  It  Is 
founded  and  the  statute  or  authority  under 
which  It  Is  Issued."  It  is  insisted  that  the 
salary  of  the  shop  and  factory  inspector  was 
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not  Included  in  tbe  general  appropriation  bill 
made  by  the  legislature  of  1901,  and,  further, 
that  the  act  of  1899  creating  the  office  falls 
to  provide  for  its  payment  out  of  the  public 
treasury.  The  act  of  1901  (chapter  67), 
amending  the  act  of  1899,  which  created  the 
office,  provides,  viz.:  "That  the  salary  x>f 
said  inspector  shall  be  twelve  hundred  dol- 
lars per  annam,  payable  monthly  on  warrant 
of  comptroller,  as  other  salaries  are  paid." 
Tbe  precise  objection  made  to  this  act  Is  that 
It  fails  to  provide  that  this  salary  shall  be 
paid  out  of  the  public  treasury,  but  simply 
fixes  the  amount  and  manner  of  payment. 

But  the  principal  question  submitted  for 
oar  determination  Is  whether  the  language 
of  the  act  of  1901  fixing  this  salary  and  pro- 
viding for  its  payment  amounts  to  an  appro- 
priation by  law,  within  the  meaning  of  sec- 
tion 21,  art  2,  of  the  constitution,  which  de- 
clares that  "no  money  shall  be  drawn  from 
the  treasury  but  in  consequence  of  appro- 
priations made  by  law."  The  question,  when 
otberwlse  formulated,  is,  must  all  payments 
from  tbe  public  treasury  be  made  in  conse- 
quence of  general  appropriation  bills,  and 
is  this  tbe  only  mode  of  appropriating  money 
by  law  In  the  sense  of  the  constltatlon?  It 
naay  be  remarked  that  this  provision  origi- 
nated In  tbe  constitution  of  1790,  and  was 
readopted  by  the  convention  of  1834,  with 
the  addition,  "And  an  accurate  statement  of 
tbe  receipts  and  expenditures  of  the  public 
money  shall  be  attached  to  and  published 
with  tbe  laws  at  the  rise  of  each  stated  ses- 
sion of  the  general  assembly."  This  provi- 
sion as  amended  was  then  Incorporated  In 
the  constitution  of  1870.  It  to  matter  of  his- 
tory that  general  appropriation  bills,  while 
commendable  in  practice,  are  of  comparative- 
ly modem  origin.  So  far  as  we  have  been 
able  to  discover,  the  acts  of  1879  furnish  the 
tlrst  precedent  for  a  general  appropriation 
bill.  Anterior  to  that  time,  through  a  long 
series  of  years,  snch  specific  direction  for 
the  payment  of  money  out  of  the  state  treas- 
ury was  not  supposed  to  be  necessary  In 
any  case  where  the  particular  claim  was 
flxed  by  a  special  statute.  No  general  appro- 
priation bill  was  ever  passed  prior  to  1870. 

It  has  been  erroneously  supposed  the  gen- 
eral appropriation  bills  of  1899  and  1901  con- 
tain express  inbibitions  against  the  payment 
of  any  money  out  of  the  state  treasury  un- 
less the  nature  and  amount  of  the  claim  is 
specifically  Included  therein.  The  provision 
referred  to  in  the  general  appropriation  bill 
of  1809  and  1901  Is  contained  in  the  first 
section,  viz.:  "The  comptroller  is  hereby 
expressly  forbidden  to  draw  his  warrant  on 
tlie  treasury  for  any  amount  over  and  above 
tlie  amount  appropriated  for  any  particular 
purpose,  and  he  Is  also  forbidden  to  draw 
Ills  warrant  for  any  amount  for  any  purpose 
for  which  an  appropriation  has  not  been 
made,  either  in  this  act  or  by  law."  This 
very  act  clearly  recognizes  tbe  right  of  the 
comptroller  to  pay  claims,  salaries,  and  other 


expenses,  which  have  already  or  may  there- 
after be  fixed  by  law.  The  only  limitation 
Imposed  by  the  constitution  upon  the  pay- 
ment of  money  out  of  the  public  treasury  is 
that  it  must  be  in  consequence  of  appropria- 
tions made  by  law.  So  that  the  main  In- 
quiry in  this  case  to  whether  the  provision 
in  the  act  of  1901  that  "the  salary  of  said  in- 
spector shall  be  91,200  per  wnnnm,  payable 
monthly,  on  warrant  of  comptroller,  as  other 
salaries  are  paid,"  amounts  to  "an  appropri- 
ation made  by  law." 

This  question,  while  of  first  impression  in 
thto  state,  so  far  as  we  are  advised,  has 
frequently  arisen  in  other  jurisdictions,  and 
has  been  resolved  in  the  affirmative.  In  2 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  615,  we 
find  the  following  statement,  viz.:  "In  a 
number  of  the  United  States  there  are  con- 
stitutional provisions  to  the  effect  that  no 
money  shall  be  drawn  from  the  treasury  but 
in  pursuance  of  approprtotlons  made  by 
law."  "Approprtotlons,"  as  applicable  to  the 
general  fund  in  the  treasury,  to  defined  to 
be  "an  authority  from  the  legrislature,  given 
at  the  proper  time  and  in  legal  form,  to  the 
proper  officers,  to  apply  sums  of  money,  oat 
of  that  which  may  be  in  the  treasury  in  a 
given  year,  to  specified  objects  or  demands 
against  the  state."  In  Campbell  v.  Board, 
115  Ind.  591,  18  N.  B.  33,  the  court,  among 
other  things,  said,  vte.:  "It  is  true,  as  claim- 
ed, that  no  money  can  be  rightfully  drawn 
from  tbe  treasury  except  in  pursuance  of  an 
appropriation  made  by  law,  but  such  an  ap- 
propriation may  be  made  impliedly  as  well 
as  expressly,  and  in  g;eneral  as  well  as  in 
specific  terms.  The  use  of  technical  words 
in  a  statute  making  an  appropriation  to  not 
necessary.  There  may  be  an  appropriation 
of  public  moneys  to  a  given  purpose  without 
in  any  manner  designating  the  act  as  an  ap- 
propriatlcm.  It  may  be  said,  generally,  that 
a  direction  to  the  proper  officer  to  pay  money 
out  of  the  treasury,  on  a  given  claim,  or  for 
a  given  oBject,  may,  by  implication  of  law, 
be  held  to  be  an  appropriation  of  a  sufficient 
amount  of  money  to  make  tbe  requisite  pay- 
ments." See,  also,  Hendoson  v.  Board  (Ind.) 
28  N.  B.  127,  13  L.  R.  A.  169.  The  consti- 
tution of  Arkansas  provides  that  no  money 
shall  be  paid  out  of  the  treasury  until  the 
same  shall  have  been  appropriated  by  law. 
In  Otoj^n  V.  Berry,  27  Ark.  131,  the  court 
said,  vto.:  "The  expression  'appropriated  by 
law'  means  the  act  of  the  legistoture  in  set- 
ting apart  or  assigning  to  a  particular  use  a 
certain  sum  of  money  to  be  used  in  the  pay- 
ment of  debts  or  dues  from  the  state  to  its 
creditors."  In  State  v.  Burdick,  4  Wyo.  272, 
83  Pac.  123,  24  L.  K.  A.  266,  it  appeared  that 
tbe  constitution  of  Wyoming  provided, 
among  other  things,  viz.  (article  3,  f  35): 
"No  money  shall  be  paid  out  of  tbe  state 
treasury  except  upon  appropriations  by  law, 
and  on  warrant  drawn  by  the  proper  officer." 
A  statute  of  that  state  creating  the  office  of 
state  examiner  provided,  viz.:    "Sec.  27.  TtM 
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state  examiner  sball  receive  an  annual  salary 
of  $2,000  and  a  contingent  fund  of  not  ex- 
ceeding $1,400  for  the  incidental  expenses  of 
bis  office,  which  shall  be  paid  by  the  treas- 
urer of  the  state,  in  the  same  manner  as 
other  salaries  and  expenses  of  state  officers 
are  paid."  Laws  1880-91,  c.  84,  p.  362.  It 
will  be  observed  there  is  great  similarity  l)e- 
tween  that  statute  and  the  one  under  review, 
which  provides  "that  the  salary  of  said  in- 
spector shall  be  twelve  hundred  dollars  per 
annum,  payable  monthly  on  warrant  of 
comptroller  as  other  salaries  are  paid."  The 
court,  in  dealing  with  the  Wyoming  statute, 
said,  viz.:  "The  limitation  In  the  fedwal 
constitution  is  that  'no  money  sball  be  drawn 
from  the  treasury  but  in  consequence  of  ai)- 
proprlations  made  by  law.'  The  object  of 
this  limitation,  and  tbat  contained  in  the 
constitutions  of  the  several  states  of  similar 
import,  is  to  secure  to  the  legislative  depart- 
ment the  exclusive  power  of  deciding  how, 
when,  and  for  what  purposes  the  public 
ftmds  sball  be  applied  in  carrying  on  the  gov- 
ernment 2  Ops.  Attys.  Gen.  TJ.  8.  670.  It 
had  its  origin  in  the  British  parliament,  when 
the  people  of  Great  Britain,  to  provide 
against  abase  by  the  king  and  his  officers  of 
the  discretionary  power  with  which  they 
were  vested,  demanded  that  the  public  funds 
should  not  be  drawn  from  the  treasury  ex- 
cept in  accordance  with  express  approiHia- 
tlons  therefor  made  by  parliament.  Hallam, 
Const  Hist.  55.  This  was  tbe  fmit  of  the 
English  Revolution,  which  sent  the  Icing  to 
Vofiailles,  and  changed  the  succession  to  the 
throne.  This  wise  restraint  has  become  a 
part  of  the  fundamental  law  of  nearly  every 
state  in  the  Union.  It  has  been  well  said 
these  provisions  were  'obviously  Inserted  to 
prevent  the  expenditure  of  the  people's  treas- 
ure without  their  consent  either  as  expressed 
by  themselves  in  the  organic  law,  or  by  their 
representatives  In  constitutional  acts  of  leg- 
islation.' •  •  •  In  the  case  of  Humbert 
V.  Dunn,  84  Gal.  57,  24  Pac.  Ill,  the  relator 
was  a  member  of  an  examining  commission 
on  rivers  and  harbors,  and  asked  for  a  writ 
of  mandate  commanding  the  comptroller  of 
the  state  to  draw  a  warrant  In  favor  of  re- 
lator for  $200  for  salary  as  a  member  of  said 
commission  for  the  month  of  November, 
1889,  the  same  having  been  presented  to  the 
state  board  of  examiners,  and  by  them  audit- 
ed, allowed,  and  approved,  and  ordered  paid 
out  of  any  money  in  the  state  treasury  not 
otherwise  appropriated,  the  comptroller  hav- 
ing refused  to  draw  bis  warrant  therefor. 
The  court  says  that  the  usual  formula,  'There 
is  hereby  appropriated  the  sum  of dol- 
lars out  of  any  moneys  in  the  state  treasury 
not  otherwise  appropriated  for  the  payment 
of  salaries,'  etc.,  is  not  found  in  the  act,  but 
the  intention  of  the  legislature  was  clearly 
manifested  in  the  language  used,  which  was 
tbat  'each  member  shall  receive  a  salary  of 
two  thousand  four  hundred  dollars  per  an- 
num, payable  monthly,'  and  that  it  was  to  b6 


paid  out  of  any  money  in  the  state  treasury 
not  otherwise  appropriated;  and  it  held  that 
there  was  nothing  in  such  language  indicat- 
ing any  intention  to  postpone  the  payment  of 
the  salaries  of  the  commission  until  the  next 
session  of  the  legislature.  In  this  caae,  as  in 
the  case  of  People  v.  Brooks,  16  Cal.  11,  it 
was  held  that  It  is  not  essential  to  the  valid- 
ity of  an  apiHTopriation  that  the  usual  form- 
ula. There  Is  hereby  appropriated  the  sum,' 
etc.,  or  any  of  them,  should  be  used  if  the 
legislature  fixed  the  amount  of  the  claim,  and 
designated  the  payment  out  of  a  certain 
fund.  •  •  •  Rlstlne  v.  State,  20  Ind.  32& 
*  *  *  The  Indiana  legislature  failed  to 
make  any  appropriation  for  the  fiscal  year 
ending  Octob«  31,  1888.  The  attorney  gen- 
eral of  that  state  held  that  a  general  act  pro- 
viding that  the  officers  named  therein  should 
be  entitled  to  receive  and  charge  for  their 
services  as  such  officers  the  salaries,  fees, 
and  compensatlwi  allowed  and  set  out  in  the 
act  and  this  and  other  statutes,  either  'ex- 
pressly appropriated  the  sums  named,  or  pro- 
vided that  the  officer  shall  receive  the  sum 
named  as  his  salary,  thereby  creating  an  ap- 
propriation by  force  of  the  language  used,* 
according  to  the  rules  laid  down  in  the  opin- 
ion deduced  from  the  decisions  of  the  court 
Rep.  &  Ops.  Attys.  Gen.  Ind.  1888.  p.  155. 
These  views  of  the  law  departments  of  these 
states  seem  to  have  been  accepted  without 
question  and  without  a  struggle  In  the 
courts."  The  court  in  speaking  of  the  stat- 
ute under  consideration  in  the  case  before 
them,  used  this  language,  in  addition  to  the 
above:  "It  is  clear  that  the  act  creating  the 
office  of  state  examiner  does,  In  section  27 
tliereof,  make  an  appropriation  at  least  for 
the  salary  of  such  officer.  •  •  •  The  ap- 
propriation is  exact  as  to  the  amount  of 
money,  the  person  to  whom  it  is  to  be  paid, 
when  it  is  to  be  paid,— that  is  for  each  y«ar, 
—and  that  tbe  treasurer  shall  pay  it"  The 
direction  to  the  treasurer  to  pay  the  amount 
of  tbe  annual  salary  of  the  examiner  to  that 
officer  may  be  held  by  implication  to  be  an 
appropriation  of  a  sufficient  amount  of  mon- 
ey to  make  the  required  payments,  etc. 

We  fully  concur  with  the  reasoning  and 
conclusions  of  the  court  in  these  cases,  and 
hold  that  the  statute  having  fixed  the  salary 
of  the  shop  and  factory  inspector,  and  di- 
rected that  it  should  be  paid  monthly  on 
warrant  of  the  comptroller,  as  other  salaries 
are  paid,  this  is  an  appropriation  made  by 
law,  payable  out  of  the  public  treasury.  The 
circuit  judge  so  held,  and  we  affirm  his  judg- 
ment 


UNION  TRUST  CO.  v.  COX  et  aU 

(Supreme  Court  of  Tennessee.     Feb.  8,  liX)2.> 

WILLS-CONSTRUCTION— PROCEEDS   OF   LIFE 
POLICIES— BEQUEST— APPLICA- 
TION TO  debts; 

The   will    of  testator,   whMe   estate    was 
found  at  bis  death  to  cousist  alfoost  entirely  in 
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life  policies,  directed  his  executor  to  first  pa; 
testator's  just  aud  honorable  debts,  and  to 
invest  all  funds  remaininR  in  good  properties 
for  the  benetit  of  his  wife  and  childreu.  The 
last  clause  directed  that  testator's  estate  should 
be  divided  on  the  childreu  attaining  the  age  of 
21  years,  each  of  the  beneficiaries  to  receive 
an  equal  portion  of  "my  entire  effects,  includ- 
ing  all  insurauce."  Held,  that  the  will  au- 
thorized the  application  of  the  proceeds  of  the 
life  policies  to  the  payment  of  debts,  though 
they  would  have  passed  to  the  widow  aud  next 
of  klu,  in  the  absence  of  such  provision,  un- 
der Shannon's  Oode,  {  4080,  providing  that 
the  proceeds  of  life  policies  shall  pass  to  the  wid- 
ow and  next  of  kin  free  from  the  claims  of 
creditors. 

Appeal  from  chancery  court  Davidson 
county;   H.  H.  Coolc,  Chancellor. 

Suit  by  the  Union  Trust  Company  against 
J.  M.  Cox,  as  executor  of  H.  M.  Cox,  deceased. 
From  a  decree  in  favor  of  defendant  the 
plaintiff  appeals.    Reversed. 

.John  M.  Gant  and  Jas.  S.  Pllcber,  for  ap- 
pellant M.  H.  Meeks  and  John  Carutbers, 
for  appellee,  J.  M.  Cox,  executor,  et  al.  E. 
P.  Langford,  guardian  ad  litem,  for  appellees, 
minor  defendants. 

BEARD,  J.    The  complainant  is  the  owner 
of  a  promissory  note  executed  in  bis  lifetime 
by  the  late  H.  M.  Cox.  the  testate  of  tbe 
defendant  J.  M.  Cox,  on  which  there  is  a 
balance  dne  of  about  $3,400,  and  filed  the 
present  bill  to  obtain  a  decree  for  this  bal- 
ance, and  to  subject  to  its  satisfaction  a  suf- 
flciency  of  tbe  proceeds  of  three  insurance 
policies  carried  by  the  testator  on  his  life, 
payable,  on  their  face,  to  "his"  executors, 
administrators,  and  assigns,  which,  after  bis 
death,   had   come  to  tbe  hands  of  the  de- 
fendant his  executor.    The  record  shows  that 
In  addition  to  these  three  policies,  aggregating 
S26,000,  the  testator,  at  the  time  of  bis  death, 
Tras  carrying  three  others  on  bis  life,  to  wit 
one  for  $22,500,  payable  to  his  wife,  and  two 
for  ^,000,  each,  payable,  respectively,  to  bis 
son  and  danghter.    After  tbe  executor  quali- 
fied, he  filed  an  inventory.  In  which  be  charged 
lilmself  with  $20,000  collected  by  him  out  of 
fwo  of  the  policies  mentioned  in  the  first  para- 
graph above,  and  with  tbe  other  of  these  poli- 
cies, amounting  to  $5,000,  not  then  collected, 
7be  only  additional  personal  estate,  as  shown 
by  this  inventory,  which  bad  come  Into  his 
possession,  or  was  likely  to  do  so,  was  $34. 
Tills  was  the  condition  of  the  estate  when 
tbe  present  bill  was  filed,  and  there  is  noth- 
ing in  the  record  to  indicate  that  it  has  Im- 
proved  since.    So   it   Is   evident   from   this 
stratement  that  the  only  hope  of  the  complain- 
cizit  Is  in  succeeding  in  doing  what  its  bill 
Is  filed  for,— that  is,  appropriating  a  sufflcien- 
oy  of  tbe  insurance  money  thus  collected  to 
-tbe  satisfaction  of  Its  debt     It  Is  conceded 
-tbat  this  fund  held  by  the  executor,  under 
sections  4030.  4031,  Shannon's  Code,  would 
pam  to  the  widow  and  children  of  the  as- 
sTjred,  free  from  tbe  claims  ot  creditors,  all 
^Ise  out  of  the  way;   but  it  is  Insisted  that 
•»9  a  holographic  will,  duly  admitted  to  pro- 


bate after  his  death,  the  testator  had  charged 
it  in  tbe  hands  of  his  executor  with  tbe  pay- 
ment of  all  of  bis  "just  and  honorable  debts," 
of  which  tbe  complainant's  was  one. 

That  the  assured  in  his  lifetime  might  have 
made  a  legal  alienation  of  these  policies  pay- 
able to  "his  executors,  administrators,  and 
assigns"  was  determined  as  early  as  the  case 
of  Rlson  V.  Wilkerson,  3  Sneed,  568,  and  that 
be  bad  the  power  to  dispose  of  them  and  their 
proceeds  by  will  was  as  clearly  announced 
in  Williams  v.  Carson,  9  Baxt  516.  Since 
the  announcement  of  the  controlling  principle 
in  these  cases.  It  has  been  frequently  ap- 
plied, and  the  authority  of  the  cases  them- 
selves has  not  been  tbe  subject  of  challenge. 
So  the  only  question  here  is  one  of  construc- 
tion,—has  the  testator  by  bis  will  made  the 
appropriation  insisted  upon  by  complainant? 
Tbe  will  is  as  follows:  "Being  In  sound  state 
of  mind  &  realizing  the  uncertainty  of  life 
—I  hereby  appoint  my  Brother  Jas.  Cox- 
to  administer  upnn  my  estate  "without  bond," 
should  be  survive  me — &  by  tbe  following 
methods— 1st  to  pay  all  Just  &  honorable 
debts  that  may  exist.  2nd.  to  invest  the  bal- 
ance of  such  funds  as  may  remain  In  good 
safe  properties— I  would  suggest  well  located 
farm  lands — &  divided  Equally— to  each- 
(separate)  my  wife  Lena  Cox— my  two  chil- 
dren Xannle  Mai  &  Herschel  Cox— to  each  1-3 
of  my  whole  affects— to  Mrs.  Cox  I  will  & 
bequeath  $500  Five  Hundred  Dollars— over 
and  above  1— 3rd  share— This  amt  she  is  to 
use  as  she  so  desires— but  tbe  bal— Is  to  be 
held  by  her,  as  Intalled  property,  so  long  as 
she  is  a  widow  to  enjoy  tbe  Income— as  may 
result  from  her  Interest  in  my  estate,  the 
same  method  to  Nannie  Mai— only  she  Is  to 
bold  &  use  such  Income  as  may  be  during 
her  life— with  no  power  to  mortgage  or  sell 
—at  her  death  if  no  heirs— Then  such  prop- 
erties—are to  divert  to  my  estate  as  to  Hersch- 
el, he  can  sell  or  mortgage— at  tbe  age  of 
21— yrs— provided  he  be  an  honorable  &  sober 
minded  man  otherwise  he  is  to  hold  &  enjoy 
such  Incomes  as  may  accrue  from  said  In- 
yestments-rdurlng  his  life— &  if  no  legitimate 
heirs,  at  his  death— such  properties  held  by 
him  (Is  as  referred  to  above)— to  divert  back 
to  my  general  estate  according  to  regular 
form  of  law,  regulating  the  same,  I  will  to 
my  brother  (if  he  survives  me)  a  compensa- 
tion of  two  hundred  and  fifty  dollars— for  his 
trouble— In  executing  my  affairs— &  appoint 
him  guardian  for  my  two  children  Nannie 
Mai  &  Herschel  Cox  should  they  not  be  of 
age— &  if  still  uneducated.  That  a  sum  of 
$1,000  for  each  be  set  aside  as  additional 
fund  to  finish  their  proper  schooling- this 
to  be  used  from  the  total  &  general  funds— 
of  my  estate.  Then  the  balance  to  be  divided 
equal  as  before  set  forth.  Should  J.  M.  Cox 
survive  me— &  act  as  above  directed,  I  desire 
that  no  bond  be  required  of  him.  In  any  of 
the  above  capacities.  My  wife  is  to  haTe 
the  power  to  dictate  the  disposition  of  the 
several  shares— &  their  respective  incomes  a» 
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above  referred  to— dnrlDg  her  widowhood— & 
to  the  ages  of  21  years— of  my  two  children 
My  estate  (as  a  whole)  (regai'dless  of  prior 
transfers)  to  be  divided  as  above  directed 
each  1— 3rd  of  my  entire  affects,  inclndlng 
all  Insurance.  Aug.  5th  1896.  H.  M.  Cox." 
While  this  wUI  Is  disjointed  and  inartificial, 
we  think  there  Is  no  serious  trouble  In  asc^- 
talning  the  intention  of  the  testator.  Having 
first  named  bis  brother,  as  the  person  whom 
be  desires  "to  administer"  upon  his  estate, 
he  enjoins  upon  him  to  pay  "all  Just  and 
honorable  debts  that  may  exist"  The  tes- 
tator then  provides  that  the  "balance  of  such 
fmida  as  may  remain,"  after  the  payment 
of  debts,  is  to  be  Invested  "in  good  safe  prop- 
erties," and  divided  equally  between  his  wid- 
ow and  two  children  to  each  "one-third  of  my 
[Us]  whole  affects,"  save  that  the  widow  Is 
to  receive  $500,  in  and  above  her  share  of 
one-third.  After  fixing  the  terms  upon  which 
bis  legatees  are  to  bold  their  respective 
shares,  he  then  gives  to  his  brother,  the  ex- 
ecutor, $250,  for  executing  the  trusts  of  his 
wiU,  and  provides  that  91,000  be  set  aside 
out  of  the  "total  and  general  funds  of  my 
[his]  estate"  for  each  one  of  his  children,  as 
"an  additional  sum,"  to  be  used  In  finishing 
their  education. 

Up  to  this  point,  it  will  be  observed  that 
the  testator  has  not  alluded  in  express  terms 
to  the  subject  of  his  life  insurance  policies, 
or  the  proceeds  of  them;  but  It  Is  difficult 
to  resist  the  conclusion  that  he  bad  them  In 
mind  In  making  the  foregoing  disposition  of 
hlB  estate.  That  he  did  have  them  In  mind 
as  constituting  a  part  of  bis  estate,  and,  as 
It  proved  in  the  end,  its  only  substantial  part, 
which  was  to  pass  into  his  executor's  bands, 
subject  to  tbe  trusts  enumerated.  Is  not  left 
to  an  Inference  alone  trqpi  the  general  terms 
used.  In  tbe  last  clause,  tbe  testator  declares 
bis  Intention,  we  think.  In  unmistakable 
terms.  Repeating  the  clause.  It  is  as  follows: 
"My  estate  (as  a  whole)  (regardless  of  prior 
transfers)  to  be  divided  as  above  directed 
each  1— 3rd  of  my  entire  affects,  including 
all  Insurance."  However  inartificial  the'  in- 
strument Is,  the  Intention  clearly  Inferable 
from  It  Is  that  out  of  the  entire  estate  com- 
ing to  tbe  executor  all  Just  and  honorable 
debts,  and  the  compensation  of  the  executor,- 
were  to  be  paid,  and  then  the  balance  was 
to  be  divided  In  the  manner  as  directed  there- 
in. In  other  words,  the  will  may  be  thus 
paraphrased:  "I  appoint  my  brother  James 
Cox  to  'administer'  upon  my  estate  without 
bond,  as  follows;  To  pay  all  Just  and  hon- 
orable debts,  and  his  compensation  for  serv- 
ice rendered  by  him;  and  then  to  invest  such 
balance  as  may  remain  In  good  safe  proper- 
ties, for  tbe  benefit  of  my  wife,  Lena  Ck)x, 
and  my  two  children,  Nannie  Mai  and  Her- 
schd  Cox,  to  each  one-third  of  my  whole  ef- 
fects. This  division,  however,  is  subject  to 
tbe  following  conditions:  To  my  wife,  Lena 
Cox.  I  will  and  bequeath  $900.00,  over  and 
above  one-third,  to  be  used  as  she  desires; 


and  If  my  children,  at  the  date  of  my  death, 
shall  not  have  completed  their  education,  I 
will  that  $1,000  for  each  of  them  be  set  aside. 
In  addition  to  the  one-third  bequeathed  to 
them,  to  finish  their  education;  this  to  be 
taken  from  tbe  total  of  general  funds  of  my 
estate,  the  balance  to  be  divided  equally,  as 
above  set  forth." 

It  results  that  the  decree  of  the  court  of 
chancery  appeals  is  reversed,  and  a  decree 
will  be  entered  in  accordance  with  tbe  prayer 
of  complainant's  bill. 


NORTH  GERMAN  INS.   CO.  v.  MOBTON- 

SCOTT-ROBERTSON  OO. 
(Supreme  Court  of  Tennessee.    March  8,  1902.) 

FIRE  INSURANCE  —  APPRAISAL  —  JOINT  AND 
SEPARATE  DEMAND  —  WAIVBR  —  SALVAGE 
GOODS-SALE— EXPENSES. 

1.  One  of  several  insurers  demanded  a  sep- 
arate appraisal  of  the  loss  sustained  by  the 
assured.  There  was  also  a  joint  demand.  Tbe 
representative  of  the  insurer  makinK  the  sep- 
arate demand  did  not  take  part  in  tbe  early 
negotiations  for  the  joint  appraisal,  but  was 
kept  informed  of  the  steps  taken,  and  was  co- 
operating with  the  other  insurers  and  taking 
advantage  of  wtutever  was  done  that  could 
benefit  him.  Later  he  was  prcseut  with  the 
other  adjusters,  and  actively  co-operated  with 
them.  After  leaving  the  conference  he  was 
notified  of  what  was  l>eing  done.  Held,  that 
tbe  insurer  demanding  a  separate  appraisal 
participated  in  the  joint  appraisal. 

2.  The  sale  of  salvage  goods  by  an  assured 
will  not  justify  one  of  several  insurers  iu  re- 
fusing to  pay  tbe  policy,  when  a  sufficient 
amount  is  left  on  hand  to  enable  the  insurer 
to  exercise  its  option  to  take  its  pro  rata  share 
of  the  salvage,  tbe  right  of  each  insurer  being 
limited  to  a  pro  rata  share  of  the  salvage. 

3.  An  insurance  company  wliich  demands  an 
appraisal  or  estimate  of  the  loss  sustained 
waives  the  question  of  its  liability  nnder  the 
policy,  leaving  open  only  the  amount  of  tbe 
loss. 

4.  The  expenses  of  the  sale  by  an  assured 
of  the  salvage  goods  are  properly  apportioned 
among  the  several  insurers. 

Appeal  from  circuit  court,  Davidson  coBb- 
ty;   John  W.  Childress,  Judge. 

Action  on  a  fire  policy  by  the  Morton- 
Scott-Robertson  Company  against  tbe  North 
German  Insurance  Company.  EYom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  assured  sold  some  of  the  salvage 
goods,  but  had  on  hand  a  sufllclent  amount 
to  enable  the  Insurer  to  exercise  Its  option 
of  taking  its  pro  rata  share  of  the  salvage. 

Vertrees  &  Vertrees  and  Tbos.  J.  Tyne. 
for  appellant  Lellyett  &  Bar  and  Pitts  & 
Smith,  for  appellee. 

SNODGRASS,  O.  J.  This  Is  an  action 
upon  a  fire  Insurance  policy.  It  was  tried 
in  the  court  below  before  a  Jury,  and  there 
was  verdict  and  judgmait  for  $2,264  and 
costs,  and  tbe  insurance  company  has  ap- 
pealed and  assigned  errors.  These  assign- 
ments are  23  in  number,  and  quite  elabo- 
rately made.    They  could  not  be  disposed  of 
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seriatim  in  any  reasonable  time;  and  need 
not  be  80  considered,  iuasmucb  as  tbere  ore 
only  a  few  determlnatlTe  features  In  the 
case.  The  general  facts  of  the  case  are  set 
out  In  much  detail  In  the  case  of  Palatine 
Ins.  Co.  V.  Morton-Scott-RobertBon  Go.,  re- 
ported la  lOQ  Tenn.  558,  61  S.  W.  787,  and  ■will 
not  be  here  repeated.  The  North  Oerman 
Insurance  Company  had  Insurance  on  the 
same  property  Involved  In  the  Palatine  Case, 
and  concurrent  with  that  and-  other  com- 
panies, and  is  sued  for  the  same  loss.  It  is 
Insisted  that  there  are  material  differences 
In  the  present  case  from  the  Palatine  Case, 
and  hence  the  decision  in  that  case  should 
not  be  held  conclusive  in  this.  The  first  ma- 
terial difference  claimed  Is  that  in  the  Pala- 
tine Case  tbere  was  a  Joint  demand  by  the 
insuring  companies,  of  which  the  Palatine 
was  one,  for  a  joint  appraisal,  to  which  the 
North  German  was  not  a  party,  but  that  the 
latter  company,-  through  its  adjuster,  made 
a  separate  demand  for  appraisal.  We  have 
examined  the  record  carefully  upon  this  fea- 
ture of  the  case.  We  find  that  the  Palatine 
Company  made  a  separate  demand  for  ap- 
praisal, as  well  as  the  North  German,  and 
this  fact  was  stated  in  the  Palatine  Case, 
and  commented  on.  But  the  point  now  made 
Is  that  the  North  German  was  not  a  party 
to  the  original  Joint  demand  made  by  the 
other  companies,  and  therefore  stands  in  an 
attitude  different  and  Independent  from  the 
companies  that  did  enter  Into  that  Joint  de- 
mand. It  appears  that  some  negotiations 
had  been  agreed  upon  between  the  assured 
and  the  adjusters  of  the  Other  companies  be- 
fore the  arrival  of  Mr.  Bassett,  the  repre- 
sentative of  the  North  German  Company, 
and  they  had  'been'  virtucUly  abandoned.  It 
clearly  appears  from  the  record  that  while 
Ur.  Bassett  had  not  yet  arrived  oh  the  scene, 
and  did  not  until  the  19th  take  any  part  in 
the  conference,  his  company  was  notified  of 
all  that  was  done  and  was  being  done.  The 
fire  occurred  on  Friday,  December  9,  1898. 
On  January  9th  the  <jpmpany  was  notified 
that  counsel  had  been  employed,  and  that 
the  Boyal  bad  made  settlement,  by  the  terms 
of  which  the  salvage  was  to  go  to  the  In- 
sured. On  the  16tb  a  copy  of  the  opinion  of 
counsel  was  sent  to  Mr.  Bassett,  and  he  was 
kept  informed  as  to  all  that  was  transpiring, 
and  was  evidently  co-operating  with  the  oth- 
er companies,  and  taking  advantage  of  every* 
tbing  done  by  tbem  that  could  be  of  benefit 
to  him.  He  was  present  on  the  19tb  of  De- 
cember, and  actively  co-operated  with  the 
other  ftdjosters  from  that  time  forward, 
though  be  claims  that  be  represented  bis 
company  alone.  But  this  vras  the  case  with 
other  adjusters;  each  represented  his  own 
company,  but  they  acted  in  concert  and  un- 
der an  organization  or  agreement,  express  or 
tacK,  for  mntnal  protection  and  defense. 
After  the  conferences  in  person  ceased.  It 
appears  that  Mr.  Bassett  was  notified  by  tet- 
tw  of  all  tkbil  oecorred.  Just  as  w«re  tb* 
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others.  An  ei:amination  of  tbie  record  torcea 
the  conclusion  that  Mr.  Bassett  did  act  In 
conjunction  with  the  other  adjusters,  and 
was  fully  Informed  of  all  that  was  done,  and 
made  no  objection  to  any  of  It,  but  tacitly 
approved  and  sought  the- benefit  of  it 

But  we  think  this  question  not  determina^ 
tive  or  material  in  the  aspect  In  whleb  this 
case  is  presented,  since  there  was  an  indi- 
vidual or  separate  demand  made  by  the 
plaintiff,  as  well  as  by  other  companies,  and 
It  was  acceded  to  by  the  assured,  and  aft'^ 
erwards  declined  by  the  company,  bet^ase  In 
the  meantime  the  salvage  had  been  disposed 
of,  and  possibly  the  plaintiff  could  not  ob- 
tain his  proportion  to  which  he  would  have 
been  entitied.  So  that  we  may  oonalder  the 
matters  as  occnrrlng  previous  to  this  demand 
as  not  controlling,  and  proceed  to  examine 
the  case  in  the  light  of  the  separate  and  in- 
dividual demand  which  was  made.  It  Is 
said  tiiat  the  insured  put  It  out  of  their 
power  to  have  an  appraisal  by  selling  and 
disposing  of  the  salvage,  and  tills  could  bar 
plaintiff's  action.  This  question  was  consiOb- 
ered  In  the  Palatine  Case,  and  it  was  decided 
adversely  to  the  'Contention  of  plaintiff,  upon 
what  the  court  then  thought  was  sound  rea- 
son and  good  business  principles.  -.  It  is  now 
sought  to  have  this  holding  of  the  court  re- 
viewed. It.  is  very  earnestly  insisted  that 
the  ruling  Is  incorrect,  and  a  very  learned  and 
ingenious  argument  is  made  In  support  of 
this  eontenticm.  Tliat  the  option  to  take  the 
salvage  Is  a.  valuable  one  is  conceded,  and 
the  companies  cannot  be  arbitrarily  deprived 
of  11;  and  it  has  been  hcQd  that  the  unauthor- 
ized sale  of  the  entire  salvage,  so  as  to  de- 
stroy this  cation  of  the  insured,  wonld'  de- 
feat the  insured's  right  of  action.  Hamil- 
ton V.  Insurance  Co.,  136  U.  S.  Hi,  10  Sup. 
Ot  94^  84  L.  Ed.  418.  In  the  Palatine  Case 
it  was  held  that  when  there  are  several  iD- 
Burers  with  same  form  of  policy  the  right  of 
each  is  to  take  only  bis  i)ro  rata  of  the  ap- 
praised salvage  articles;  that,  even  if  the 
insured  sells  a  portion  of  the  salvage.  It  is 
immaterial,  so  long  as  enough  remains  un- 
sold to  enable  the  Complaining  company  to 
exercise  Its  option  under  the  policy,  to  take 
its  pro  rata  of  the  salvage,  it  would  seem 
that  this  is  a  reasonable  rule,  and  In  eases  of 
concurrent  insurance  perhaps  the  only  prac- 
ticable one.  It  is  said  the  proper  rule  is  that 
all  the  companies  must  act  together,  and  as 
a  unit  take  all  the  salvage,  and  divide  the 
same  among  themselves,  and  that  the  option 
should  be  exercised  collectively,  or  not  at 
aU.  This  certainly  would  be  an  easy  rule, 
and  one  which  would  largely  relieve  the  as- 
sured, but  It  depends  for  its  execution  upon 
the  assent  and  agreement  of  all  the  com- 
panies. There  was  no  disposition  manifest- 
ed or  offer  made  by  the  plaintiff  company  to 
•nter  into  such  an  agreement,  but,  on  the  con- 
trary, the  company  appears  to  have  fought 
shy  of  doing  anything  practical  to  adjust  the 
matter,  relying  upon  the  strict  construction 
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Of  the  terms  of  Its  policy.  In  tbe  meantime 
the  salvage  bad  been  left  In  the  possession 
of  the  assured,  and  several  of  the  companies 
had  agreed  to  its  sale.  It  was  In  a  damaging 
condition,  and  the  delay  but  added  to  the 
deterioration.  The  salvage  was  the  property 
of  the  Insured,  and  for  its  reasonable  value 
he  mast  account  so  that  It  would  be  unfair 
to  require  him  to  hold  it  In  a  deteriorating 
condition  while  tbe  companies  delayed  set- 
tlement, and  thus  give  opportunity  for  its 
further  depreciation.  In  addition.  If  there 
was  a  Joint  right  to  the  salvage  which  must 
be  exercised  as  a  unit,  then,  as  a  result, 
there  might  be  a  Joint  right  of  appraisal; 
which  was  denied  in  tbe  Palatine  Case. 

We  are  also  of  opinion  that  when  an  In- 
surance company  demands  an  appraisal  or 
estimate  of  loss  it  must  be  held  to  have  con- 
ceded its  liability  for  some  amount,  and  the 
only  question  that  remains  open  Is  the 
amount  of  the  loss.  This  is  tbe  last  step  to 
be  taken  In  the  adjustment  of  a  loss,  and 
not  the  first  one,  as  is  usually  held  by  insur- 
ance companies.  Unless  it  be  hi  exceptional 
cases,  there  is  no  necessity  for  an  appraisal 
as  long  as  liability  Is  denied,  and  when  the 
appraisal  Is  demanded  other  questions  which 
go  merely  to  the  liability  of  the  Insurance 
company  must  be  treated  as  waived.  Hlck- 
erson  v.  Insurance  Co.,  96  Tenn.  183,  33  S. 
W.  1041,  32  L.  R.  A.  172. 

We  think  there  was  no  error  in  apportion- 
ing the  expense  of  selling  the  salvage  goods. 
This  rule  was  laid  down  in  the  Palatine  Oase, 
and  is  based  upon  the  rule  announced  in  the 
case  of  Bank  v.  Haller,  101  Tenn.  8A,  52  8. 
W.  807. 

While  many  other  questions  are  presented 
and  dwelt  on,  we  think  they  are  all  settled 
by  the  Palatine  Case,  and  that  that  case  was 
properly  decided,  and  the  present  case  is  not 
dlstingulsbable  from  it  on  any  determinative 
question. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed,  with  costs. 


SPENCER  T.  LANDSAW.i 

(Court  of  Appeals  of  Kentucky.    April  25, 

1902.) 

APPEAL   AND    ERROR— WBIGHT   OIVBN   CHAN- 
CELLOR'S  JUDGMENT. 

The  chancellor's  judnnent  on  a  qnestion 
of  fact  will  not  be  disturbed  on  appeal  where 
tbe  evidence  is  conflicting,  and  on  the  whole 
case  the  mind  is  left  in  doubt  as  to  the  truth. 

Appeal  from  circuit  court,  Wolfe  county. 

"Not  to  be  officially  reported." 

Action  by  D.  D.  Landsaw  against  James 
Spencer  to  obtain  a  deed  to  land.  Interven- 
tion by  Aletha  Spencer,  claiming  the  land  in 
controversy,  and  she  appeals  from  a  Judg- 
ment dismissing  her  petition.    Affirmed. 

Day  &  Son  and  T.  C  Johnson,  for  appel- 
lant   Z.  T.  Hurst  for  appellee. 

^Reported  by  Edward  W.  HInes.  E«q„  at  tho  Fnink- 
tort  bar,  and  tormerly  itata  reportar. 


HOBSON,  J.  About  fbe  year  18S7  James 
Spencer  sold  to  his  broths  Morgan  Spencer 
the  tract  of  land  In  controversy.  Morgan 
sold  It  to  another  brother,  Thomas,  and 
Thomas  sold  it  to  appellee,  D.  D.  Landsaw, 
in  the  year  1889.  Up  to  this  time  there  bad 
been  no  written  evidence  of  either  of  these 
sales,  but  on  April  26,  1889,  James  Spencer 
made  a  title  bond  tn  Morgan,  which  Morgan 
assigned  to  appellee,  Landsaw,  who  after- 
wards brought  this  suit  on  December  20, 
1889,  for  a  deed;  the  purchase  money  hav- 
ing been  paid.  Appellant  Aletha  Spencer, 
on  her  petition,  was  made  a  party  defendant 
to  the  action,  and  filed  an  answer  in  which 
she  alleged,  in  substance,  tbat  the  land  was 
hers.  She  Is  the  wife  of  James  Spencer. 
The  land  in  controversy  Is  a  part  of  a  larg« 
boundary  covered  by  a  title  bond  executed 
on  January  1,  1871,  by  James  Kasb  to  Isham 
Brewer.  On  July  7,  1874,  Brewer  sold  the 
land  and  assigned  the  bond  to  James  H. 
Combs  and  Alexander  Trent  On  Febroaiy 
6,  1875,  Trent  sold  his  Interest  in  tbe  land 
and  assigned  the  bond  to  W.  T.  Tyler,  who  on 
September  2,  1875,  assigned  the  bond  and 
transferred  his  Intierest  to  James  F.  Spencer 
and  on  the  9th  of  September,  1875,  James  H. 
Combs  sold  his  Interest  in  the  land  and  as- 
signed the  bond,  also,  to  James  Spoicer,  who 
afterwards  sold  the  smaller  boundary  to  Mor- 
gan Spencer,  as  above  stated.  Appellant 
Aletha  Spencer,  the  wife  of  James  ^[>«icer, 
alleged  that  her  husband  used  a  horse  and 
some  other  personal  property  belong^ing  to  her 
to  pay  Combs,  and  that  in  consideration  of 
this  he  assigned  the  Kash  bond  to  ber  on 
September  9,  1875.  Appellee  denied  these 
allegations,  and  pleaded  that  tbe  assignment 
of  the  bond  by  James  Spencer  to  Aletha,  bis 
vFife,  was  a  forgery.  Proof  was  taken,  and 
on  final  bearing  the  court  dismissed  the  peti- 
tion of  Aletha  Spencer,  and  adjudged  Land- 
saw  the  lelief  prayed  by  him.  From  this 
Judgment  she  appeals. 

Tbe  case  turns  simply  on  a  qnestion  of 
fact  and,  on  all  the  evidence,  we  are  onwill- 
Ing  to  disturb  the  conclusion  of  the  chancel- 
lor. The  rule  is  that  the  chancellor's  Judg- 
ment on  a  question  of  fact  will  not  be  dis- 
turbed where  the  evidence  is  confilctlng,  and 
on  tbe  whole  case  the  mind  Is  left  in  doubt  as 
to  the  truth.  The  clrcomstances  shown  by 
the  evidence  strongly  sustain  tbe  chancellor's 
conclusion. 

Judgment  affirmed. 

RICHARDS  et  al.  t.   COMMONWEALTH.! 

(Court  of  Appeals  of  Kentucky.    April  25. 

1902.) 

CRIMINAL  LAW— CO-CONSPIRATORS  AS  WIT- 
NKSSBS— ADMISSIONS  OF  CO-CONSPIRATOR— 
CONVICTION  OF  GRAND  LARCENY  UNDER  A.S 
INDICTMENT  FOR  ROBBERT— IMPROPER  RE- 
MARK OF  JUDGE  TO  PROSECUTINO  ATTOR- 
NEY. 

1.  Ky.  St  I  1647,  providing  that  "it  two  or 
more   persons   are  Jointly   indicted,   they   may 

>  Reported  by  Edvard  W.  Hlnei,  Eui.,  of  tlia  Frank- 
tort  bar,  and  lormerty  itata  r«p<wtar. 
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tertifj  for  each  other,  unless  a  conspiracy  is 
charged  In  the  indictment  and  proven  to  the 
satisfactinn  of  the  conrt,"  was  repealed  by  the 
act  of  March  23,  1864,  since  which  time  con- 
spirators may  testify  for  each  other. 

2.  Even  if  the  statute  were  in  force,  it 
would  not  exclnde  evidence  of  an  admission 
of  guilt  by  one  of  two  conspirators  jointly  in- 
dicted; the  admission  being  competent  against 
the  defendant  by  whom  it  was  made. 

3.  tJnder  an  indictment  for  robbery  and  con- 
spiracy to  rob,  the  court  properly  instructed 
the  jury  as  to  grand  larceny:  that  offense  be- 
ing a  lower  degree  of  the  offense  charged. 

4.  Upon  the  trial  of  S.  and  another  under 
an  indictment  against  them  jointly,  it  was  im- 
proper for  the  judge  to  say  to  the  common- 
wealth's attorney  in  the  presence  of  the  jniy, 
"I  think  you  have  proven  enough  against  S. 
already;"  but  as  the  judge  immediately  cau- 
tioned the  jury  to  pay  no  attention  to  the  re- 
mark, and  the  tefstimony  establishee  the  guilt 
of  defendants  beyond  all  peradvenlure,  the  er- 
ror was  harmless. 

Appeal  from  circuit  court,  McCraciien 
county. 

"Not  to  be  officially  reported." 

Pete  nichards  and  another  were  convict- 
ed of  the  offense  of  grand  larceny  under  an 
Indictment  for  the  offense  of  robbery  and 
of  conspiracy  to  rob,  and  they  appeal.  Af- 
flrmecL 

TbOB.  K.  Moss,  for  appellants.  R.  J. 
Breckinridge,  Atty.  Gen.,  and  Morrison 
Breckinridge,  for  the  Commonwealth. 


BURXAM,  3.  The  appellants  were  Indict- 
ed by  the  grand  jury  of  the  county  of  Mc- 
Ctacken  for  the  offense  of  robbery  and  ot 
conspiracy  to  rob,  and  were  found  guilty  of 
grand  larceny,  and  each  of  them  sentenced 
to  the  penitentiary  for  a  term  of  three  years. 
Upon  this  appeal  they  complain  that  the  trial 
court  after  refusing  to  instruct  the  Jury 
that  there  was  no  eTldence  In  the  case  of  a 
conq)iracy,  permitted  the  commonwealth  to 
prove  divers  statements  and  admissions 
made  by  the  appellant  Snow  upon  his  ^am- 
inlng  trial  and  subsequent  to  bis  arrest 
which  tended  to  implicate  him  in  the  alleged 
robbery.  This  objection  Is  based  upon  sec- 
tion 1647  of  the  Kentucky  Statutes,  which 
provided  that,  "if  two  or  more  persons  are 
Jointly  Indicted,  they  may  testify  for  each 
otber.  imless  a  conspiracy  Is  charged  in  the 
indictment  and  proven  to  the  satisfaction  of 
the  court";  the  contention  being  that  the  re- 
fusal of  the  court  to  tell  the  Jnry  that  no 
conspiracy  had  been  established  was  equiv- 
alent to  a  finding  that  such  a  conspiracy  had 
been  proven  to  the  satisfaction  of  the  court, 
and  that  therefore  neither  of  the  defendants 
was  a  competent  witness  for  or  against  the 
other.  The  section  of  the  statute  referred 
to  and  the  corresponding  section  of  the 
criminal  Code  (section  223)  were  repealed  by 
the  act  of  March  23,  1804,  since  which  time 
conspirators  may  testify  for  each  otber. 
See  KIdwell  v.  Com.,  97  Ky.  538,  31  S.  W. 
131.  But  this  section  of  the  statutes,  even 
if  it  were  in  force,  would  have  no  bearing 
upon  the  question  of  the  competency  of  the 


testimony  complained  of,  for  neither  of  the 
witnesses  was  jointly  indicted  with  the  ap- 
pellant And  the  section  only  referred  to 
the  admission  of  testimony  of  defendants 
jointly  indicted.  The  testimony  was  clearly 
competent  against  the  appellant  Snow,  and 
the  trial  court  was  careful  to  exclude  all 
matters  contained  in  this  statement  which 
in  any  wise  affected  the  appellant  Richards. 

Appellants  also  complain  that  the  trial 
court  erred  in  giving  instructions  for  grand 
larceny.  Instead  of  robbery.  Hie  testimony 
In  the  case  authorized  an  instruction  on  the- 
charge  contained  in  the  indictment  Bnt  as. 
grand  larceny  is  a  lower  degree  of  the  same- 
offense  as  that  charged  In  the  Indictment  it 
is  punishable  under  the  Code.  See  Com.  t. 
Prewltt  82  Ky.  240. 

Another  ground  of  complaint  is  that  upon, 
the  trial  of  the  case  the  presiding  judge,  in. 
the  presence  of  the  jury,  said  to  the  common- 
wealth's attorney,  "I  think  you  have  proven 
enough  against  Snow  already."  Upon  objec- 
tion being  made,  the  Judge  at  once  Instruct- 
ed the  Jury  to  pay  no  Intention  to  tils  remark 
to  the  commonwealth's  attorney.  The  re- 
mark was  very  Improper,  but  in  view  of  the 
fact  that  the  Judge  immediately  cautioned 
the  Jnry  to  pay  no  attention  to  it  and  the 
additional  fact  that  the  testimony  in  the  case 
establishes  the  guilt  of  appellants  beyond  all 
peradventure,  it  was  not  such  prejudicial 
error  as  would  justify  a  reversal  of  the  case. 

For  the  reasons  indicated,  the  judgment  is 
affirmed. 


STEar  V.  HATCHER  et  al.t  ; 

(Court  of  Appeals  of  Kentucky.    April  22, 
1902.) 

MISCONDUCT  OF  COUNSEL  IN  AROUMENT— 
FAILURE  TO  OBJECT— RELEASE  OF  SURETY 
BY  INDDLOBNCB  TO  PRINCIPAL-INCOMPE- 
TENT EVIDENCE— BURDEN  OF  PROOF. 

1.  There  can  be  no  reversal  on  account  of 
Improper  statements  of  counsel  in  argument 
where  no  objection  was  made  at  the  time. 

2.  Where  the  sureties  in  a  promissory  note 
defended  on  the  ground  that  plaintiff  had,  by 
contract  with  the  principal,  agreed  to  extend 
the  time  of  payment,  and  that  they  were  there- 
by released,  evidence  that  the  note  sued  on 
was  executed  for  sums  due  on  various  other 
notes,  which  embraced  10  per  cent,  interest, 
was  incompetent,  as  was  also  testimony  to  the 
effect  that  plaintiff  always  demanded  10  per 
cent. 

3.  Xb  plaintiff,  by  reply,  denied  the  agn-ee- 
ment  relied  upon  by  the  sureties,  the  burden  of 
proof  was  upon  him,  and  he  should  have  been 
allowed  the  concluding  argument  to  the  jury. 

Appeal  from  circuit  court  Pllie  county. 

"Not  to  be  officially  reported." 

Action  by  Marlon  Stepp  against  James 
Hatcher  and  others  on  a  promissory  note. 
Judgment  for  a  part  of  the  defendants,  and 
plaintiff  appeals.    Reversed. 

M.  J.  Auxier  and  J.  P.  Butler,  for  appel- 
lant B.  W.  HInes  and  J.  M.  York,  for  appel- 
lees. 

>  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tlM  Frank* 
tort  bar,  and  formerly  state  reporter. 
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GUFFT,  0.  J.  The  appellant,  who  was  the 
plaintiff  below.  Instituted  this  suit  against  J. 
Plnson,  J.  EL  Wllllainson,  and  the  appellees, 
seeking  to  recover  Judgment  on  a  note  exe- 
cuted by  said  defendants  to  the  appellant  tot 
the  sum  of  $1,800,  dated  August  30.  1804, 
due  one  day  after  date,  credited  by  $200  of 
date  February  18,  1898.  The  substance  of 
the  answer  of  Plnson  and  Williamson  Is  that 
plaintiff  h^d  no  right  to  sue,  for  the  reason 
that  plaintiff,  for  and  in  consideration  of  $200 
to  him  In  band  paid  by  the  defendant  J.  A. 
Plnson,  agreed  and  bound  himself  to  extend 
the  time  for  the  collection  of  said  note  sued 
on  until  the  Ist  day  of  June,  189S,  and  this 
amount  was  paid  by  the  said  defendant  Pln- 
son to  be  in  addition  to  the  hiterest  on  said 
note,  and  by  reason  thereof  plaintiff  has  no 
right  to  sue  or  maintain  this  action  tmtil  the 
1st  day  of  June,  1808.  The  appellees  rely 
upon  the  same  defense  as  that  set  up  by  Pln- 
son and  Williamson,  and  In  a  second  para- 
graph pleaded  the  agreement  aforesaid  as  an 
absolute  bar  to  plaintiff's  right  to  ever  re- 
cover agabut  them,  alleging  that  they  were 
simply  sureties  of  the  said  Plnson  and  Wil- 
liamson, and  that  the  plaintiff  had,  by  con- 
tract, agreed  to  extend  the  time  of  payment 
of  the  principal,  and  therefore  the  appellees 
were  released.  In  a  third  paragraph  it  was 
attempted  to  plead  some  alteration  or  addi- 
tion to  the  note  by  Plnson,  which  latter, 
however,  was  insufficient,  and  need  not  be 
farther  noticed.  The  appellees  rely  upon  a 
writing  executed  by  the  plaintiff,  In  which. 
In  substance,  it  is  recited  that  she  had  re- 
ceived of  Plnson  and  WUiiamson  $200  in  con- 
sideration that  she  would  forbear  to  sue  on 
the  note  In  question  until  the  1st  day  of  June, 
18U8,  in  which  verltlug  it  was  furthor  recited 
"that  this  payment  is  for  the  forbearance, 
and  la  to  be  in  addition  to  the  Interest  to  be 
.paid."  The  writing  was  dated  February  18, 
1808.  The  reply  of  plaintiff  denies  that  tbere 
was  any  such  agreement  entered  into  by 
him,  and  avers  that  there  was  more  Uian 
$360  Interest  due  at  the  time  of  the  payment 
of  said  $200,  which  $200,  be  avers,  was  in 
fact  paid  to  blm  as  a  payment  on  the  note 
in  contest,  and  was  so  credited  by  him.  He 
further  avers  that  he  signed  the  writing  filed 
by  appellees,  but  that  It  was  read  to  Mm  by 
Plnson  as  only  a  receipt  for  the  $200  pay- 
ment on  the  note  sued  on;  that  he  (plahitiff) 
so  understood  it;  and  that  he  could  not  read 
the  writing,  having  but  little  education.  The 
suretyship  of  the  appellees  was.  In  effect,  de- 
nied by  plaintiff,  and  the  affirmative  aver- 
ments of  the  reply  were  denied  of  record, 
as  were  also  the  affirmative  matters  In  the 
answer.  Upon  final  trial  the  Jury  returned 
a  verdict  in  favor  of  appellees,  but  did  not 
find  as  to  whether  the  snlt  was  prematurely 
brought,  as  It  was  Instructed  to  by  the  court, 
and,  plaintiff's  motion  for  a  new  trial  having 
been  overruled,  he  prosecutes  this  appeal. 
. :  Nuoerous  grounda  were  relied  on  tor  a  new 


trial,  several  of  which  need  not  be  noticed. 
We  are  not  Inclined  to  bold  that  the  court 
erred  In  the  instructloas.  The  third  ground 
contends  that  the  flniling  of  the  Jury  Is  con- 
trary to  law,  and  not  supported  by  the  evi- 
dence. All  the  facta  and  circumstances  prov- 
en in  the  case  conduce  to  show  to  some  ex- 
tent that  the  agreement  relied  upon  for  de- 
fense was  procured  by  the  securities,  or  at 
least  one  of  them,  for  the  benefit  of  the  oth- 
ers; and  it  may  be  remarked  that  only  one 
of  the  appellees  testified  In  this  case.  It  also 
appears  that  Plnson  and  the  appellee  Hatcher 
roomed  together  the  night  before  tte  wrltinp 
in  question  was  executed.  The  plaintiff  testi- 
fied that  the  writing  was  only  read  to  him  by 
Plnson  as  a  receipt  for  a  $200  payment  on 
the  note,  but  Plnson  testified  that  he  read  It 
to  the  plaintiff  as  written.  Under  the  lati- 
tude allowed  to  Jurors  as  to  weighing  evi- 
dence, we  do  not  feel  fully  authorized  to  aet 
aside  the  verdict  upon  the  grounds  that  it 
is  flagrantly  against  the  testimony.  The  Jury 
failed  to  find  a  verdict  as  to  the  UabiUty  of 
the  principals  Phison  and  WilUamson,  but,  In- 
aamuch  as  a  Judgment  was  rendered  against 
them  In  favor  of  the  plaintiff  by  consent  of 
defendants,  no  reversal  can  be  had  on  ac- 
count of  the  failure  of  the  Jury  to  find  as  a 
fact  whether  the  agreement  was  made  as 
claimed.  It  also  appears  from  this  record 
that  the  appellee  Hatcher,  within  two  or 
three  days  after  the  execution  of  the  contract. 
notified  plaintiff  to  bring  suit  nJEion  the  note. 
which  he  proceeded  to  do  within  a  few  days. 

Complaint  is  made  of  certain  statements 
made  by  the  attorney  for  the  appellees  in  his 
concluding  argument,  but  we  fall  to  flnfj  In 
the  bill  of  exceptions  any  objection  to  the 
statements  of  the  attomej;  hence  that  mat- 
ter cannot  be  considered  upon  this  appeal. 

The  fifth  ground  complains  of  the  admis- 
sion of  incompetent  testimony.  The  appellees 
were  permitted  to  iirove  that  the  note  sued 
on  was  executed  for  sums  due  on  various  ott- 
er smaller  notes,  and  in  former  notes  10  per. 
cent.  Interest  had  been  embraced,  and  was 
added  in  a  new  note,  and  In  this  way  plain- 
tiff had  been  paid  at  least  $250.  Ttls  testi- 
mony was  clearly  Incompetent,  and  probably 
tended  to  prejudice  the  minds  of  the  Jury 
against  plaintiff. 

Appellee  was  also  allowed  to  prove  that 
plaintiff  always  demanded  10  per  cent.  IntM'- 
est,  which  was  also  erroneous.  The  burden 
of  proof  was  on  plaintiff,  and  he  should  have 
been  allowed  the  concluding  argument 

It  Is  insisted  for  appellees  that  the  record 
does  not  sufficiently  show  the  ffilng  of  a  reply, 
and  also  that  a  motion  for  a  new  trial  was 
not  properly  entered  and  ffied.  We  do  not 
concur  in  this  contention.  The  record  anffl- 
ciently  shows  the  filing  of  the  reply,  also  the 
filing  of  the  Qiotlon  for  a  new  trial. 

For  the  error  in  the  admission  of  testimony 
the  Judgment  lis  reversed,  and' cause  remand- 
ed for  proceedings  consistent  beiewlth. 
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GSBKINS  et  •!  v.  KEXTDCKT  SAI/T  00. 
et  al.i 

<CoaTt  of  Appeals  o<  Kentncky.    April  16» 
1802.) 

gas  and  minbbal  lsasb-histakbi  as  to 
title— compensation  for  impr0vbmbnt8 
— hbasure:  of  damaqbs  for  use— BXEU- 

PLART  DAMAQEa 

1.  Vfheti  it  -was  adjudged  that  a  life  tenant, 
who  was  also  one  of  several  remainder-men, 
had  no  power  to  execute  a  lease  conveyine  the 
right  to  explore  for  gas  aud  other  minerals  on 
the  laud,  and  that,  after  the  lessee  had  been 
reimbursed  for  its  impiorentents,  the  remain- 
der-men not  joining  in  the  conveyance  should 
receive  a  fair  royalty  for  the  operation  of  a 
well  opened  by  the  lessee,  in  an  accoantilig 
nnder  that  judgment  the  lessee  was  entitled  to 
compensation  for  only  one-fourth  of  a  pipe  line 
which  it  had  constructed,  as  the  line  was  four 
times  as  great  as  was  required  for  the  flow  of 
gas  from  the  well  in  qnestion,  and  three  other 
w«Us  were  in  fact  connected  with  the  line. 

2.  In  determiulDK  whether  the  lessee  had 
been  compensated  for  its  improvements,  It  was 
proi>er  to  consider  the  amount  it  had  actually 
received  for  gas  taken  from  the  well,  and  not 
merely  the  value  of  the  gas  taken. 

S.  In  determining  the  compensation  which 
the  lessee  must  make  for  the  use  of  the  well, 
the  actual  value  of  the  gas  is  to  be  considered, 
aud  not  the  amount  for  which  it  sold,  as  the 
owners  are  entitled  ouly  to  the  crude  material, 
nneuhanced  by  the  provision  for  its  practical 
nse,  as  made  by  the  lessee  or  its  vendees. 

4.  The  lessee,  having  acted  under  an  honest 
mistake  as  to  its  title,  is  not  liable  for  ex- 
emplary damages,  but  only  for  the  actnal  in- 
jnnr  done. 

5.  The  value  of  the  use  of  the  well  must  be 
ascertained  from  the  testimony  of  those  ac- 
onainted  with  the  facts,  who  may  testify  from 
tneir  knowledge  of  the  value  of  the  use  of  such 
wells,  where  the  lessee  provides  all  the  appli- 
ances necessary  in  caring  for  and  transportlng- 
the  gas. 

Appeal  fW>m  circuit  court,  Meade  county. 

"Not  to  be  offlelally  rqjorted." 

Action  by  William  F.  Gerkins  and  others 
against  the  Kentucky  Salt  Company  and  oth- 
en  for  a  mandatory  Injunction  and  for  other 
relief.  Judgment  for  defendants,  and  plain- 
tiffs appeal.    Reversed. 

W.  W.  Tbum,  Erneet  Macpberson,  and  Ha- 
zelrlgg  &  Cbenanlt,  for  appellants.  McDon- 
ald &  MoDooald,  for  appellees. 


O'UEAB,  J.  A  life  tenant,  wbo  was  also 
one  of  six  remainder-men,  of  a  tract  of  91 
acres  of  land  in  Meade  cotmty,  executed  a 
lease  to  appellee  Kentucky  Salt  Company's  re- 
mote vendor,  attempthig  to  convey  the  right 
to  explore  for  gas  and  other  minerals  on  this 
Innil,  and  to  take  and  nse  snch  as  might  be 
found.  On  appeal  this  court  held  (100  Ky. 
734,  38  S.  W.  444.  80  Am.  St  Rep.  870)  that 
the  conveyance  was  void,  because  the  life  ten- 
ant could  not,  nor  could  one  of  the  several 
joint  owners,  convey  this  right.  The  specific 
relief  asked  for  was  an  lujnnctlon  to  close 
the  wdL  This  the  court  declined  to  do,  up- 
co  the  ground  that  It  would  entail  a  great 
loss  on  appelleee,  and  In  all  probability  would 

'  Reported  by  Edward  W.  Hlnss,  Esq.,  of  tho  Frank- 
tart  bar,  and  (ormerly  state  reporter. 


not  have  benefited  appeUants,  becanse  they 
could  not  have  entered  on  the  land  or  worked 
the  mines,  and,  when  they  should  have  even- 
tually come  into  the  remainder,  their  gas 
would  likely  have  been  pumped  off  througb 
the  wens  of  thebr  neighbors.  The  court  felt 
constrained  to  direct  the  following  relief: 
That  after  the  company,  the  lessee,  had  been 
reimbursed  for  Its  improvements,  unless  that 
bad  already  occurred,  appeUants,  the  remain- 
der-men, not  Joining  'hi  the  conveyance, 
should  receive  a  fah*  royalty  for  the  operation 
of  the  well  by  the  company.  This  appeal  In- 
volves the  accounting  required  under  the  opin- 
ion above  referred  to.  The  circuit  court  re- 
fused appellants  any  relief.  This  was  error. 
The  questions  of  estoppel,  and  of  the  righf 
of  one  Joint  tenant  or  a  life  tenant  to  exer- 
cise or  convey  the  privilege  sought  to  be  con- 
veyed in  this  case,  are  matters  adjudicated, 
so  far  as  the  parties  to  this  record  are  con- 
cerned. The  sole  question  left  open  was  the 
matter  of  accounting  directed  by  the  former 
opinion.  Its  method  was,  we  feel,  sufiScIently 
outlined.  That  Is,  that  the  lessees  should  be 
relmburse4  out  of  their  receipts  from  use  or 
sales  of  gas  for  cost  of  developing  and  tm-' 
proving  the  property.  Having  been  so  reim- 
bursed, they  should  then  pay  to  appellants 
their  proportion  (that  Is,  flve-slxths)  of  the 
reasonable  value  of  the  use  of  the  well.  The 
record  now  discloses  that  after  the  rendering 
of  the  former  opinion  the  appellees  ceased  to 
use  the  well  until  they  had  made  a  satisfac- 
tory arrangement  with  all  parties  In  Interest 
for  its  future  use.  Therefore  the  sole  ques- 
tion is  to  find  the  value  of  Improvements,  and 
the  value  of  the  tise  to  be  accounted  for. 

From  the  proof  we  find  that  It  cost  $1,200 
to  sink  this  well,  and  that  same  was  a  rea- 
sonable sum  for  the  work.  Necessary  build- 
ings and  meter  cost  $600.  A  pipe  line  was 
constructed  from  the  main  line  used  by  ap- 
pellee Kentucky  Heating  Company  to  connect 
with  this  well  and  other  wells  In  that  locality. 
The  dimensions  of  this  line  were  about  four 
times  greater  than  necessary  to  accommodate 
the  flow  from  this  well.  This  size  pipe  was 
provided  evidently  to  accommodate  other 
wells  besides  this  one.  In  fact,  three  other 
wells  were  thereafter  so  connected.  The  cost 
and  value  of  this  line  was  $3,500.  One-fourth 
of  this  sum  should  have  been  credited  as  the 
proporOon  chargeable  to  this  well;  that  is, 
$875.  Appellee  Kentucky  Salt  Company  had 
received  as  royalty  for  the  gas  from  this  well 
and  another,  not  on  the  land  In  dispute,  the 
sum  of  $4,206,  within  the  period  covered  by 
the  litigation.  The  evidence  Is  that  three- 
fourths  of  this  sum  represents  the  price  re- 
ceived for  the  gas  taken  from  the  well  In 
dispute.  It  Is  therefore  apparent  that  appel- 
lee Kentucky  Salt  Company  had  already  been 
reimbursed  for  Its  Improvements,  within  the 
language  of  the  opinion  In  100  Ky.  734,  39 
S.  W.  444,  C«  Am.  St  Rep.  370.  The  sum 
received  by  the  Kentticky  Salt  Company  from 
the  Kentucky  Heating  Company,  to  whom  It 
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had  sold  the  gas,— tbe  latter  company  having 
arrangements  to  pipe  it  to  LoulsTllle,  where 
It  was  sold  to  that  company's  customers,— 
is  not  taken  as  a  criterion  of  the  value  of  the 
gas  used  by  the  Kentucky  Salt  Company.  It 
is  adopted  merely  to  ascertain  whether  the 
Kentucky  Salt  Company  had  been  reimbursed 
for  its  improvements  as  required  by  the  for- 
mer opinion.  Finding  that  It  had  been,  we 
then  come  to  the  question  as  to  what  In  fact 
was  the  fair  value  of  the  gas  taken  from  ap- 
pellants' lands  by  appellee  Kentucky  Salt 
Company  during  the  period  in  controversy. 

It  Is  earnestly  argued  for  appellants  that 
the  sum  received  by  appellee  Kentucky  Salt 
Company  must  be  adopted  as  the  true  value 
of  the  gas,  because  It  actually  sold  for  that 
We  are  unable,  however,  to  agree  with  this 
contention.  To  begin  with,  It  is  not  neces- 
sarily true,  and  furthermore  it  Is  proved  by 
the  record  to  have  been  untrue.  If  the  Ken- 
tucky Salt  Company  had  made  an  improvi- 
dent contract  for  the  sale  of  this  gas,  and 
had  sold  It  for  less  than  it  was  actually  worth, 
it  could  not  have  escaped  liability  for  its 
real  value  upon  the  groimd  that  It  had  not 
actually  received  that  value.  The  true  In- 
quiry is  the  actual  value  of  the  thing  In  dis- 
pute. To  arrive  at  that  value  (the  market 
or  selling  value)  in  this  case,  the  cost  of  ex- 
ploiting the  product  and  providing  for  its 
care  and  use  should  be  taken  into  considera- 
tion. It  was  therefore  suggested  la  the  orig- 
inal opinion  to  provide  for  reimbursement  out 
of  the  proceeds  of  the  gas  taken.  The  exist- 
ence of  these  improvements— the  parapher- 
nalia for  carhig  for  and  utilizing  this  gas- 
gave  the  gas  an  additional  value  to  that  pos- 
sessed by  it  in  Its  crude  and  uncontrolled 
state.  The  owners  of  the  land  were  entitled 
only  to  the  crude  material,  unenhanced  by  the 
additional  circumstance  of  provision  for  Its 
practical  use  as  made  by  appellees.  In  26 
Am.  &  Eng.  Enc.  Law,  p.  818,  the  rule  as 
to  damages  for  conversion  Is  thus  stated: 
"As  a  general  rule,  the  measure  of  the  dam- 
ages  is  the  value  of  the  property  at  the  time 
of  the  conversion,  with  legal  interest  thereon 
from  the  date  of  the  conversion  to  the  entry 
of  Judgment,  subject  to  exceptions  In  those 
cases  where  exemplary  or  consequential  dam- 
ages are  proved."  Exemplary  damages  are 
not  allowed  In  such  cases  where  there  has  not 
been  a  willful  trespass  or  taking,  or  fraudu- 
lent conduct.  In  this  case  It  is  conclusively 
shown  that  the  Kentucky  Salt  Company  and 
its  vendors  all  acted  In  the  utmost  good  faith, 
in  the  belief  that  they  had  the  complete  title 
to  the  laud  in  controversy,  at  and  during 
all  of  the  times  in  question.  In  actions  in- 
volving somewhat  similar  conversions,  where 
the  subject-matter  was  coal,  oil,  timber,  and 
the  like,  the  trend  of  the  decisions  seems  to 
be  that  where  the  trespasser,  through  Inad- 
vertence or  honest  mistake  as  to  bis  title, 
committed  the  act,  then  the  course  Is  to  make 
tvery  just  allowance  for  outlay  on  the  part 
of  the  person  who  has  so  acquired  the  prop- 


erty, and  to  give  back  to  the  owner,  so  far 
as  is  possible  under  the  circumstances  of  the 
case,  the  full  value  of  that  which  cannot  be 
restored  to  him  In  specie.  Livingstone  v. 
Coal  Co.,  5  App.  Cas.  25;  Jegon  v.  Vivian,  6 
Ch.  App.  742;  Waters  v.  Stevenson,  13  Nev. 
157,  29  Am.  Dec.  293;  Sedg.  Dam.  591-670; 
Ragland  v.  Taylor,  7  Ky.  Law  Rep.  163. 
After  all,  it  must  be  the  sole  purpose  of 
courts  in  such  cases  as  the  one  at  bar  to  af- 
ford relief  from  the  actual  injury  done  the 
complainant,  and  that  relief  Is  given  when  he 
is  compensated  for  the  thing  lost  or  taken. 
Compensation,  then,  must  be  the  measure  of 
his  damages.  To  compensate  him  is  to  give 
him  In  money  what  would  be  the  fair  equiva- 
lent of  the  thing  taken  as  at  the  time  and 
at  the  place  of  the  conv^slon.  In  the  condi- 
tion It  was  In,  without  the  aid  of  expenditure 
of  labor  or  means  upon  It  by  the  converter. 
This  value  must  be  ascertained  by  the  testi- 
mony of  those  acquainted  with  the  facts,  who 
may  testify  from  their  knowledge  of  the  sala- 
ble values  of  the  same  or  similar  commodi- 
ties in  the  same  locality  as  of  or  about  the 
time  of  the  conversion.  From  such  evidence 
In  this  record  we  And  such  values  to  have 
been  reasonably  not  exceeding  $200  per  an- 
num for  the  use  of  such  wells,  where  the 
lessee  provided  all  the  appliances  necessary  In 
caring  for  and  transporting  the  gas.  The  nse 
of  this  well  by  appellees  began  in  December, 
1891,  and  ceased  in  March,  1897.  For  about 
18  months  of  that  time,  however.  It  was 
closed.  We  therefore  find  that  appeUants 
should  have  been  allowed  as  royalty  the  sum 
of  $667,  which  Is  flve-slxths  of  the  royalty 
earned  for  the  time  stated,  with  Interest  for 
the  average  time  from  July  1,  1891 

The  judgment  Is  reversed,  and  the  cause  is 
remanded,  with  dhrectlons  to  enter  a  Judg- 
ment In  accordance  with  this  opinion. 


STOWBRS  V.  SINGER.1 

(Conrt  of  Appeals  of  Kentucky.    April  IS. 

1902.) 

INSTRUCTIONS  TO  JURY— WAIVER  OF  OBJEC- 
TION—SEDUCTION— PUNmVK  DAMAGES— RE- 
FUSAL OP  INSTRUCTION  DEFINING  "SBDUC- 
TION"  — NEW  TRIAL  — NEWLY  DISCOVERED 
EVIDENCE. 

1.  Appellant  cannot  complain  of  an  instruc- 
tion given  In  the  exact  language  of  an  instruc- 
tion asked  for  by  him. 

2.  In  an  action  by  a  father  to  recover  dam- 
ages for  the  seduction  of  his  daughter,  the 
court  properly  refused  to  instruct  the  jury  that, 
in  order  to  award  exemplary  damages,  they 
must  believe  that  the  seduction  and  carnal 
knowledge  of  plaintiff's  dauf^hter  "were  'will- 
fuliy  or  maliciously  accomplished  by  defend- 
ant, or  kuowingly,  wantonly,  or  recklessly  per- 
sisted in  by  him,  to  the  great  danger  of  the 
impregnation  of  said  daughter." 

3.  Plaintiff  was  not  prejudiced  by  an  instruc- 
tion to  the  jury  to  find  for  defendant  unless 
they  believed  "as  set  out  in  instruction  No. 
1,"  though  the  jury,  by  instruction  No.  1.  was 
authorized,  in  its  discretion,  to  give  punitive 
damages. 

'  Reported  by  Edward  W.  Hlnes.  Esq.,  ot  the  Frank- 
tort  bar,  and  lormerly  state  reporter. 
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4.  The  coart  haying  InBtmcted  the  JU17,  as 
askpd  by  plaintiff,  that  they  should  find  for  him 
if  they  believed  that  defendant  "aednced,  de- 
banched,  and  carnally  knew"  hie  daughter, 
"and  that,  by  reason  or  means  of  such  seduc- 
tion and  carnal  knowledge  of  said  daughter, 
said  daughter  became  pregnant,"  etc.,  plaintift 
cannot  complain  of  the  court's  refusal  of  an 
instruction  specifically  defining  the  word  "se- 
duction," as  the  facts  necessary  to  constitute 
the  cause  of  action  were  set  forth  with  suffi- 
cient clearness  In  the  instruction  given. 

5.  Newly  discovered  evidence  tending  to 
show  that  a  witness  tor  defendant  who  had 
been  regularly  summoned  before  the  trial  was 
of  bad  reputation  for  truth  and  veracity,  as 
well  as  chastity,  did  not  entitle  plaintiff  to  a 
new  trial,  as  plaintiff  ought  to  have  known  of 
the  evidence  before  the  trial,  as  the  facta 
sought  to  be  proved  were,  if  true,  known  to 
everybody  with  whom  plaintiff  assodated. 

C.  Newly  discovwed  evidence  which  is  mere- 
ly cnmuiative  does  not  aathorize  a  new  trial. 

Appeal  from  clrcnlt  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Action  by  Abram  Stowers- against  Samuel 
R.  Singer  to  recover  damages  for  the  seduc- 
tion of  plaintlfTs  daughter.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Chas.  H.  Flsk,  for  appellant  B.  F.  Grazl- 
ani,  for  appellee. 

DU  REIXE,  J.  This  Is  an  action,  under 
section  2.  Ky.  St,  for  the  seduction  of  ap- 
pellant's dau^ter,  who  was  about  20  years 
of  age  at  the  date  of  the  alleged  seduction. 
It  was  claimed  that  the  seduction  was  ac- 
complished by  appellee  while  he  was  princi- 
pal of  the  colored  public  school  In  Coving- 
ton, and  while  the  girl  was  a  pupil  therein. 
Tliere  was  sharp  conflict  of  testimony.  The 
Jury  found  for  the  defendant. 

The  first  ground  urged  for  reversal  is  error 
In    the   instructions. 

The  first  instruction  given  Is  a  literal  copy 
of  the  first  Instruction  offered  on  behalf  of 
appellant  except  that  at  the  conclusion  the 
Jury  was  Instructed  that  It  might.  "In  its 
discretion,  governed  by  the  proof,  award  a 
further  sum  by  way  of  punitive  damages, 
it  the  Jury  finds  for  plaintiff,  not  exceed- 
ing in  all  the  sum  of  $10,000."  The  instruc- 
tion seems  to  ns  correct  At  all  events,  ap- 
pellant cannot  be  heard  to  complain  of  it 
as  it  was  given  In  the  exact  language  of  the 
Instruction  asked  for  by  him. 

The  court  properly  refused  instruction  "b" 
offered  by  appellant  upon  the  subject  of  ex- 
emplary damages.  That  instruction  requires 
the  Jury,  in  order  to  award  exemplary  dam- 
ages, to  believe  that  the  seduction  and  carnal 
knowledge  of  appellant's  daughter  "were  wlU- 
fnlly  or  maliciously  accomplished  by  defend- 
ant, or  knowingly,  wantonly,  or  recklessly 
persisted  In  by  him,  to  the  great  danger  of 
the  impregnation  of  said  daughter,"  etc. 
Malice  is  not  required,  to  antborize  exemp- 
lary damages  in  a  case  of  seduction,  and  it 
■would  seem  that  the  act  of  seduction  was 
necessarily  willful. 

The  second  Instruction  given  was:    "Un- 
less the  Jury  believe  as  set  out  in  instruction 


No.  1,  the  Jury  should  find  a  verdict  for  de- 
fendant" It  is  contended  seriously  that  this 
was  prejudicial  error,  as  instructing  the  Jury 
to  find  for  defendant  if  they  did  not  believe 
punitive  damages  should  be  given.  We  can- 
not believe  that  a  Jury  composed  (as  we  are 
bound  to  assume  the  trial  Jury  in  this  case 
was  composed)  of  persons  of  ordinary  intelli- 
gence could  have  been  thus  misled  by  this 
ins  traction. 

It  is  further  contended  that  It  was  error 
to  refuse  instruction  "c"  offered  by  appel- 
lant as  follows:  "The  court  instructs  the. 
Jury  that  'seduction,'  as  mentioned  In  the 
instruction  of  the  court,  is  the  act  of  a  man 
In  inducing  a  woman  to  commit  unlawful 
sexual  intercourse  with  him."  This  is  the 
definition  of  the  word  given  in  Bouvier,  and 
it  Is  contended  that  Its  omission  was  prejudi- 
cial; that  the  ordinary  understanding  of  "se- 
duction" is  the  first  intercourse  of  a  male 
with  a  female,  and  therefore  the  first  instruc- 
tion glTOi  required  the  Jury  to  find  for  the 
defendant  though  they  believed  he  had  car- 
nally known  the  plaintiff's  daughter,  if  they 
beUeved  some  other  person  had  bad  inter- 
course with  her  before  him.  Upon  the  ques- 
tion whether  an  instruction  defining  "seduc- 
tion" should  be  given  in  a  case  of  this  char- 
acter, we  are  cited  to  no  authority  by  counsel, 
and  there  seems  to  be  no  Kentucky  case 
upon  the  subject  19  Bnc.  PI.  &  Prac.  p. 
412,  citing  Robinson  t.  Powers,  128  Ind.  480, 
28  N.  E.  1112,  and  Breon  t.  Henkle.  14  Or. 
494,  13  Pac.  289,  lays  down  the  rule  that 
"the  court  should  Instruct  the  Jury  on  the 
definition  of  'seduction,'  the  constituent  ele- 
ments thereof,  what  may  be  considered  by 
them,  and  what  must  be  proved  in  order  to 
authorize  a  recovery."  It  is  evident  that  the 
practice  as  to  instructions  in  those  states 
is  somewhat  different  from  that  which  pre- 
vails with  us.  But  admitting  that  there 
should  be  some  definition  given  of  the  word, 
we  think  It  sufficiently  defined,  for  the  pur- 
poses of  this  case,  in  the  Instruction  given 
in  the  language  asked  by  appellant— that  if 
the  Jury  believes  that  appellee  "seduced, 
debauched,  and  carnally  knew  plalntUTs 
daughter,  Estella  Stowers,  and  that  by  rea- 
son or  means  of  such  seduction  and  carnal 
knowledge  by  defendant  of  said  daughter, 
said  daughter  became  pregnant"  etc.,  they 
should  find  for  appellant.  Giving  the  Jury 
credit  for  a  reasonable  understanding  of  the 
language  of  the  country,  we  think  the  facts 
necessary  to  constitute  the  cause  of  action 
were  set  forth  with  sufficient  clearness  in 
instruction  No.  1. 

But  the  chief  ground  of  objection  is  to  the 
failure  of  the  trial  court  to  grant  a  new 
trial  upon  the  grounds  of  surprise  and  newly 
discovered  evidence.  On  the  trial,  Mary 
Rice,  a  regularly  subpcrnaed  witness  for  the 
defense,  testified  to  admissions  on  the  part 
of  Estella  Stowers  of  undue  Intimacy  with 
other  men  than  appellee.  Estella  Stowers 
admitted  some  portions  of  these  alleged  con- 
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venatlonfl,  bnt,  for  the  most  part,  denied 
them  absolutely.  They  ware  directly  in  19- 
■ne.  In  support  of  the  motion  for  new  trial, 
dlvere  afBdavlts  were  filed  tending  to  show 
that  the  witness  was  of  bad  reputation  for 
truth  and  veracity,  as  well  as  chastity.  Up- 
on this  newly  discovered  evidence  the  learned 
trial  Judge  said  in  his  opinion:  "If  the  state- 
ments of  these  affidavits  are  true,  it  neces- 
sarily follows  that  the  plaintiff  ought  to  have 
known  of  this  evidence  before  the  trial;  for, 
If  true,  it  was  Icnown  at  that  time  to  every- 
body with  whom  the  plaintiff  and  bis  daugh- 
ter associated."  The  remainder  of  the  af- 
fidavits seems  to  us  to  be  a  recital  of  evidence 
alleged  to  be  newly  discovered  which  was 
merely  cumulative  of  the  testimony  Intro- 
duced on  the  trial.  It  consists  in  large  part 
of  the  statements  of  the  various  men  concern- 
ing whom  Estella  Stowers  was  said  to  have 
made  statements  admitting  her  intimacy 
with  them.  Each  and  all  of  them  doiied 
such  Intimacy.  After  a  careful  consideration 
of  the  affldavitBi  we  are  not  of  opinion  -Qiat 
they  show  either  such  diligence,  or  such  a 
surprise  upon  the  trial,  or  newly  discovered 
evidence  of  such  a  character,  as  should  en- 
title appellant  to  a  new  trial. 

Ftor  the  reasons  given,  the  Judgment  is  af- 
finned. 


MUIXINS  V.  COMMONWEAI/TH.t 

(Court  of  Appeals  of  Kentoclcy.    April  17, 

1902.) 

CONTRADICTION  OF  WITNESS— INC0N8ISTBNT 
STATEMBNT8  —  BVIDENCB  OF  CONTINGENT 
nBWARD  PROMISED  WITNESS— INSTRDCTION 
LIMITING  KF'PECT  OF  BVIDHNCBt-ERROR  IN 
INSTRUCTION  AS  TO  TERM  OF  IMPRISON- 
MENT—INSTRUCTION AS  TO  SELF-DEFENSE. 

1.  Where  the  testimouy  of  a  witness  for  de- 
fendant, in  a  prosecution  (or  murder,  related 
to  tiie  facts  attending  the  homicide,  and  made 
out  a  case  of  self-defense,  it  was  Competent 
for  the  prosecution  to  show  that  the  witness 
Lad  said,  soon  after  the  killing,  tliat  deceased 
was  shot  for  nothing,  and  also  that  defendant 
killed  deceased  because  deceased  owed  him 
aud  would  not  pay  the  debt,  these  statements 
being  inconsistent  with  the  testimony  of  the 
witness;  but  the  failure  to  instruct  the  jury 
tltat  these  statements  were  admissible  only  to 
impeach  the  witness,  aud  not  as  substantive 
testimony,  was  prejudicial  error. 

2.  The  declaration  of  a  witness  for  defend- 
ant that  the  father  of  defendant  had  offered 
him  $400  if  he  would  fetch  defendant  out  was 
admissible  to  show  the  interest  of  the  witness, 
but  the  court  should  have  instructed  the  jury 
that  it  was  admissible  only  for  that  purpose. 

3.  It  was  error  to  instruct  the  jury  that  if 
they  found  defendant  guilty  of  manslaughter 
they  should  fix  his  puuTshment  at  confinement 
in  the  penitentiary  not  less  than  10  nor  more 
than  21  years,  as  the  time  fixed  by  the  statute 
is  not  less  than  2  nor  more  than  21  years. 

4.  An  instruction  denying  defendant  the 
right  to  an  acquittal  on  the  ground  of  self- 
defense  if  he  shot  deceased  "at  a  time  when  it 
was  not  necessary,  nor  did  not  seem  to  defend- 
ant, in  the  exercise  of  a  reasonable  judgment, 
to  protect  himself  from  death  or  the  infliction 
of  some  great  bodily  harm  at  the  hands  of  de- 
ceased,"  should  be   modified  on  another  trial 

'Reported  b7  Edward  W.  Hlnes,  Esq.,  of  tli«  Frank- 
tort  bar,  and  formerly  state  reporter. 


by  striistituting  tvt  the  words  quvted  the  words 
"not  in  his  necessary,  or  apparently  necessary, 
self-defense." 

5.  The  court  should  instruct  the  jury  that  if 
they  find  defendant  guilty,  and  there  is  a  rea- 
sonable doubt  of  the  degree  of  the  offense,  he 
should  only  be  convicted  of  the  lower  degree, 
or  voluntary  manslaughter. 

6.  In  instructing  the  jury  the  offense  of  "vol- 
untary manslaughter"  should  be  designated  as 
such,  and  not  merely  as  "manslaughter." 

Appeal  from  circuit  court,  Letcho:  county. 

"Not  to  be  officially  reported." 

Ben  Mnlllns  was  convicted  of  tta«  offense 
of  voluntary  manslaughter,  and  be  appeals. 
Reversed. 

W.  F.  Hall,  for  appellAnt  R.  J.  Breckin- 
ridge, for  the  Gommonwealt]!. 

HOBSON,  J.  Appdlant,  Ben  Mulllna,  was 
taidicted  In  the  Letcher  circuit  court  for  the 
murdor  of  Elbert  Mullins,  and  was  found 
KuUty  ot  voluntary  manslaughter,  and  his 
punlshm^t  fixed  at  12  years'  confinement  in 
the  penitentiary.'  The  evidence  on  behalf  of 
the  commonwealth  showed  that  appellant  liv- 
ed with  his  father.  The  deceased  came  to  the 
house,  and  called  appellant  out  to  the  fence. 
Several  others  were  present,  and  in  a  few 
moments  a  pistol  shot  waa  fired,  aud  tbe  de- 
ceased was  found  on  the  ground,  dead.  The 
evidence  for  the  commonwealth  does  not  show 
any  of  the  facts  leading  up  to  the  shooting, 
except  as  they  may  be  inferred  from  the  cir- 
cumstances. The  evidence  for  the  defendant 
is  to  the  effect  that  the  deceased  came  there 
to  sell  some  plank  to  another  person,  who  w^as 
present,  and  when  they  had  traded  appellant 
said  to  the  deceased  that  the  deceased  owed 
him  $5,  and  he  would  like  to  get  that  out  of 
the  money  coming  for  the  plank.  The  de- 
ceased said  he  did  not  owe  him  anything,  and. 
Boqie  further  words  passhig  between  them. 
the  deceased  called  the  appellant  a  liar.  The 
deceased  was  sitting  on  his  horse,  and  appel- 
lant was  on  top  of  the  fence.  Both  Jumped 
to  the  ground.  The  deceased  drew  his  knife 
and  started  at  the  appellant  The  appellant 
then  drew  a  pistol  and  shot  the  deceased. 
Appellant  is  16  years  of  age.  The  deceased 
was  a  married  man.  One  of  the  witnesses 
by  whom  appellant  proved  these  facts  was 
Harp  Eelley.  After  layhig  the  proper  founda- 
tion by  questions  ashed  'Kelley  on  cross-ex- 
amination, the  commonwealQi  was  aUowed  to 
prove,  by  Lisa  Stewart,  that  on  the  day  of 
the  killing,  or  the  next  day,  Kelley  told  her 
that  Elbert  Mullins,  the  deceased,  was  on 
his  mare  when  shot,  that  he  was  shot  for 
nothing,  and  that  Reuben  Mullins,  tiie  father 
of  appellant,  had  offered  him  $400  if  he  would 
fetch  appellant  out  The  commonwealth  also 
proved  in  like  nianner,  by  Isadore  Allison, 
that  Eelley  told  him,  shortly  after  the  kill- 
ing, when  asked  why  appellant  killed  the  de- 
ceased, that  appellant  said  he  owed  him  some 
and  would  not  pay  it  and  he  killed  him  for 
it  In  Kennedy  v.  Com.,  T7  Ky.  340,  it  was 
held  incompetent  to  contradict  a  witness  by 
showing  that  be  had  said  that  it  Was   an 
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awful  murder,  and  tber«  waa  no  cause  for 
it;  but  this  witness  was  not  present  at  tlie 
homicide,  and  did  not  testify  as  to  the  facts 
attending  it  The  contradictory  statements 
admitted  in  evidence  were  not  inconsistent 
with  anything  which  the  witness  liad  testified 
to  In  bis  examination  in  chief  by  the  defend- 
ant. In  the  case  before  us  the  testimony  of 
Kelley  related  to  the  facts  attending  the  hom- 
icide, and  made  out  a  case  of  self-defense. 
His  statements  to  Lisa  Stewart  that  the  de- 
ceased was  shot  for  nothing  while  on  his 
horse,  and  to  Isadore  Allison,  that  appellant 
killed  htm  because  he  owed  him  and  would 
not  pay  the  debt,  were  inconsistent  with  the 
testimony  of  the  witness  given  on  the  trial, 
and  were  properly  admitted  in  evidence.  Bnt 
this  evidence  was  only  admissible  for  the 
purpose  of  impeaching  the .  witness,  and  not 
as  substantive  testimony  against  appellant. 
Hie  court  should  have  so  instructed  the  Jury. 
The  failure  to  do  this  was  a  prejudicial  er- 
ror. Jones  V.  Commonwealth  (Ky.)  57  S.  W. 
472;  OoIUns  v.  Com.  (Ky.)  25  8.  W.  743; 
Fneston  v.  Com.,  91  Ky.  230,  15  S.  W.  177. 

The  statement  of  Kelley  to.  Lisa  Stewart, 
that  Reuben  MuUins,  appellant's  father,  had 
Offered  him  $400  If  he  would  fetch  Ben  out, 
was  properly  admitted  in  evidence  to  show 
the  bias  or  interest  of  the  witness.  While  a 
witness  cannot  be  contradicted  on  a  collateral 
or  immaterial  matter,  his  statements  showing 
that  be  expected  a  reward  for  his  testifying 
in  case  of  appellant's  acquittal  are  competent, 
like  other  evidence  establishing  the  bias  of 
the  witness.  But  the  court  should  have  in- 
structed the  Jury  that  the  evidence  was  only 
competent  for  this  purpose. 

By  the  second  instruction  given  by  the 
court  the  Jury  were  told  if  they  found  the 
appellant  guilty  of  manslaughter  to  fix  his 
punishment  at  confinement  in  the  penitentiary 
for  not  less  than  10  nor  more  than  21  years. 
This  was  error.  It  should  have  been  not  less 
than  2  nor  more  than  21  years. 

Complaint  i>  made  of  the  other  instructions 
given  by  the  court,  and,  while  we  are  by  no 
means  clear  that  any  of  these  things  were 
substantially  prejudicial  to  appellant,  on  an- 
other trial  the  following  words  in  instruction 
No.  1  should  be  omitted:  "At  a  time  when 
It  was  not  necessary,  nor  did  not  seem  to  de- 
fendant in  the  exercise  of  a  reasonable  Judg- 
ment, to  protect  himself  from  death  or  the 
infliction  of  some  great  bodily  barm  at  the 
IiandB  of  said  Elbert  MuUina."  In  lieu  of 
tlierc  words  on  another  trial  the  following 
■taoidd  be  substituted:  "Not  in  his  necessary 
or  apimrently  necessary  self-defense."  In  in- 
stmction  No.  2  the  following  words  will  in 
like  manner  be  omitted:  "At  a  time  when  it 
was  not  necessary  to  protect  himself  from 
death  or  the  infliction  of  some  great  bodily 
barm  at  the  hand  of  said  Elbert  Mullins." 
In  lieu  of  these  words  the  following  should 
tM  substituted:  "Not  in  his  necessary  or  ap- 
parently necessary  self-defense."  The  third 
Instmction  on  another  trial  should  be  omitted 


altogether,  and  in  Ilea  of  it  the  followhig 
words  should  be  added  to  Instruction  No.  6: 
"Or  if  you  find  him  guilty,  and  there  is  a 
reasonable  doubt  of  the  degree  of  the  oCTense, 
he  should  only  be  convicted  of  the  lower  de^ 
gree,  or  voluntary  manslaughter."  In  the  sec- 
ond instruction  the  court  should  substitute  the 
words  "voluntary  manslaughter"  for  the  word 
"uianalaughter."  The  crime  punished  by  con- 
finement in  the  penitentiary  from  2  to  21 
years  !s  voluntary  manslaughter,  and  should 
be  so  designated  hi  the  instructions  and  the 
verdict 

Judgment  reversed,   and  cause  remanded, 
with  directions  to  grant  appellant  a  new  trlaL 


BITZER  ▼.  BVCE.1MY,  Jndge.i 
(Conrt  of  Appeals  of  Kentudrr.-    April  17,  - 
1902.) 

MViaCIPAI.    OORPORA'nONS— ASBIONUBNT    OF 

8AI.ART  CLAIMa-LICENSB    FOR 

DEALING  IN  CLAIttB. 

As  the  assignment   by   city  employes   of 

their  salaiy  claims  is  contracy  to  public  policy. 

the  city  c«ux>t  require  a  license  for  carrying 

on  the  business  of  baying  such  claims. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  Peter  Bitser  against  R.  M.  Buck- 
ley, Judge,  for  a  writ  of  prolilbitton.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

Lane  A:  Harrl8<Hi,  for  appellant. 

H0B80N,  J.  The  city  of  LoutsrlUe  en- 
acted the  following  ordinance:  "Every  pec- 
son,  firm  or  corporation  who  buys  claims 
shall  pay  a  license  Of  one  hundred  and  fifty 
dollars  per  year."  Appellant  was  fined  for  a 
violation  of  this  ordinance,  in  buying  claims 
against  the  city,  and  filed  this  suit  tp  obtain 
a  writ  of  prohibition  against  the  enforcement 
of  the  ordinance.  A  demurrer  was  sustained 
to  his  petition.  He  appealed  to  this  court, 
and  obtained  a  reversal  of  the  Judgment 
After  showing  that  there  was  no  defect  of 
parties,  this  court  said:  "We  are,  taowerer, 
of  opinion  that  the  ordinance  or  statute 
which  requires  the  license  to  be  paid,  as  a 
condition  precedent  to  a  citisen  buying  a 
claim  <»■  claims,  is  nnconstltntional  and  void. 
It  Is  doubtless  true  that  if  a  person  was  en- 
gaged in  the  general  business  of  brokerage, 
or  making  it  his  Inislness  to  buy  general 
claims.  It  would  be  competent  to  impose  a 
license  fee;  but  according  to  tJie  averments 
in  this  petition,  tlie  appelant  was  only  pur- 
chastaig  claims  on  the  city  of  Ixnilsvllle, 
which  were  admitted  by  said  dty  to  be  Just 
and  due,  and  it  would  seem  that  it  wouU 
be  unreasonable  to  impose  a  license  tax  upon 
a  citizen  who  merely  wanted  to  buy  a  few 
claims,  or  some  of  a  particular  class,  as  on 
investment     It  would  also  be  injuiions  to 

'Raportad  by  Edward  W.  Hlces,  Eiq..ot  tlk*  Franfc- 
tort  bar,  and  tormerly  itate  reporter. 
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the  claimant,  whose  claim  conld  not  be  paid 
when  due,  to  require  a  tax  to  be  paid  to  the 
same  authority  -who  owed  the  claim,  before 
the  purchaser  could  be  allowed  to  buy  the 
same.  The  tendency  of  such  a  license  would 
be  to  Impose  a  hardship  upon  the  claimant, 
as  well  as  upon  the  purchaser,  and  it  seems 
that  public  policy  forbids  the  imposition  of 
any  such  tax  or  restriction  In  regard  to  the 
purchase  of  such  claims.  Such  license  would 
tend  to  lessen  the  yalue  of  the  claim  which 
the  city  had  undertalcen  to  pay  at  maturity, 
and  consequently  would  enable  the  city  to  de- 
rive a  profit  or  revenue  from  its  own  laches, 
and  would  tend  to  lessen  the  number  of 
claim  buyers,  and  as  a  consequence  cheapen 
the  claim,  and  thereby  wrongfully  injure  the 
creditor  of  the  city."  Bltzer  v.  Thompson, 
40  S.  W.  199,  44  L.  R.  A.  141. 

On  the  return  of  the  case  to  the  trial 
court,  the  defendant  filed  the  following  af- 
flrmatlye  paragraph  in  Its  answer: 

"For  further  answer,  defendant  states  that 
at  the  time  of  the  Issuance  of  the  warrant 
against  the  plaintiff,  Bltzer,  that  said  Blt- 
zer was  then  engaged,  and  prior  thereto  bad 
been  engaged.  In  the  business  of  buying  or 
discounting  claims  of  the  employes  of  the 
city  of  Louisville,  and  that  in  the  greater 
number  of  instances  said  claims  were  bought 
by  said  Bltzer  before  the  date  of  payment 
of  the  salaries  which  they  represented,  and 
before  the  salaries  had  been  earned ;  that  the 
real  business  of  the  said  Bilzer  was  the  pur- 
chasing of  salary  claims  against  the  city  of 
Louisville  before  the  services  had  been  ren- 
dered, and  that  the  piu-chasing  of  claims  by 
(be  said  Bltzer  was  rarely,  if  ever,  on  ac- 
count of  the  failure  of  the  city  of  Louisville 
to  pay  said  claims;  that  the  city  of  Louis- 
ville was,  and  has  been  for  many  years, 
amply  able  to  pay  the  claims  when  due,  and 
that  the  payment  of  salaries  which  these 
Claims  represented  was  generally  made  with 
promptness  between  the  2d  and.  12th  of  each 
month;  that  at  no  time  was  said  Bltzer 
advancing  money  because  of  any  Inability  on 
the  part  of  the  city  of  Louisville  to  pay  its 
employes." 

Plaintiff  demurred  to  this  paragraph  of 
the  answer,  the  demurrer  was  overruled,  he 
elected  to  stand  by  his  demurrer,  his  peti- 
tion was  then  dismissed,  and  from  this  judg- 
ment he  again  appeals  to  this  court. 

In  Holt  V.  Thurman,  63  S.  W.  280,  this 
court  held  that  the  assignment  of  a  claim 
of  an  employs  against  a  municipality  before 
it  is  earned  is  against  public  policy  and  void. 
The  assignment  of  such  claims  being  con- 
trary to  public  policy,  the  city  cannot  require 
a  license  fee  for  carrying  on  the  business  of 
buying  them.  The  facts  stated  in  the  an- 
swer, therefore,  do  not  talie  the  case  out  of 
the  rule  laid  down  in  the  opinion  rendered 
on  the  former  appeal;  and,  as  that  opinion 
Is  the  law  of  the  case,  the  answer  stated  no 
defense  to  the  action.  The  Judgment  is  there- 
fore reversed,  and  the  cause  remanded,  with 


directions  to  sustain  the  demurrer  to  the 
answer,  and  for  further  proceedings  consist- 
ent wltii  this  opinion. 


ANDREWS  V.   KENTTJCKT  CITIZENS' 
BUILDING  &  LOAN  ASS'N'S  AS- 
SIGNEE.! 
(Oourt  of  Appeals  of  Kentucky.     April  16, 
1902.) 

MECHANICS'    UBK3  —  HOHESTECAO  —  DEBT 
CREATED  BEFORE  PROPERTY  PAID  FOR. 

1.  Where  one  who  supplies  materials  for  the 
improTement  of  real  estate  takes  a  note  for  the 
price,  with  persoual  security,  he  is  not  oiti- 
tled  to  a  material  man's  lieu. 

2.  A  debtor  is  not  entitled  to  the  homestead 
exemption  to  the  extent  that  the  land  songht 
to  be  subjected  was  paid  for  after  the  debt 
was  created. 

3.  Where  a  part  of  the  amount  for  which  a 
mortgage  was  executed  was  paid  by  the  mort- 
gagee subsequent  to  the  execution  of  the  mort- 
gage, by  discharging  a  debt  due  by  the  mort- 
gagor for  the  purchase  price  of  land,  th« 
amount  thus  paid  must  be  regarded  aa  adTsn- 
ced  to  the  mortgagor  before  it  was  applied  to 
the  payment  of  his  obligation,  aud  therefore 
to  that  extent  the  purchase  price  of  the  land 
was  paid  after  the  creation  of  the  mortgage 
debt. 

4.  As  a  debt  is  not  created  by  tbe  mere  exe- 
cution of  a  mortgage  until  the  money  to  be 
advanced  thereon  is  actually  paid,  defendant 
was  entitled  to  a  homestead,  as  against  fhat 
part  of  the  loan  secured  by  the  mortgage  wiuch 
was  not  actually  advanced  until  after  the  pn^- 
erty  sought  to  be  subjected  was  paid  for  and 
the  improvements  were  erected  thereon. 

Appeal  from  circuit  court,  Jefferson  county, 
chancery  division. 

"Not  to  be  officially  reported." 

Action  by  the  assignee  of  tbe  Kentucky 
Citizens'  Building  &  Loan  Association  against 
Moses  Andrews  to  enforce  a  mortgage  lien. 
Judgment  denyhig  claim  of  Splcey  Andrews, 
widow  of  defendant,  who  died  pending  tbe 
action,  to  a  homestead,  and  she  appeals.  Re- 
versed. 

Woolfolk  &  Klein,  for  appellant  W.  W. 
Thum  and  Stanley  B.  Sloss,  for  app^ee. 

DU  RHiLLEs  J.  Moses  Andrews  became  a 
member  of  the  Kentucky  Building  A  Loan  As- 
sociation, which  was  subsequently  consolidat- 
ed with  another  like  association  under  the 
name  Kentucky  Citizens*  Building  &  Loan 
Association.  He  applied  for  and  obtained  a 
loan  of  $400,  falsely  representing  that  be  was 
unmarried,  and  executed  a  mortgage  upon  a 
lot  of  land  upon  which  there  was  a  vendor's 
Men  to  secure  $250  unpaid  purchase  money. 
Suit  being  brought  by  the  assignee  of  the 
association  to  enforce  its  mortgage,  pending 
which  the  mortgagor  died,  Splcey  Andrews, 
who  was  In  fact  his  wife  at  the  time  tbe 
mortgage  was  executed,  became  a  party,  an*l 
the  contest  Is  one  of  priority  between  her 
claim  of  homestead  in  the  land  and  tbe  as- 
signee's claim  under  the  mortgage. 

Mrs.  Andrews  seems  to  have  married  Moees 

'  Reported  b7  Edward  W.  Hines.  Esq.,  ot  Um  Fnak- 
(ort  bar,  and  tormerly  stats  reporter. 
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Andrews  In  1878,  and  to  have  gone  with  her 
children  to  Kansas  City  in  January,  1801. 
The  lot,  which  was  then  unlmproTed,  was  con- 
veyed to  Andrews  October  12,  1891,  though 
the  note  bears  interest  from  July  6,  1801.  It 
does  not  exactly  appear  when  the  lot  was  Im- 
proved, or  when  Andrews  moved  upon  It 
But  as  it  does  appear  that  Andrews  and  bis 
wife  were  not  living  on  the  land  in  January, 
1881,  and  as  she  was  absent  with  her  chil- 
dren until  June,  1893,  it  seems  fair  to  presume 
that  the  family  first  moved  upon  the  prop- 
«rty  at  the  latter  date.  Only  $3S  of  the  loan 
was  advanced  at  the  date  of  the  mortgage, 
October  31,  1801.  The  remainder  of  the  loan 
was  advanced  by  the  payment  of  the  lien 
note  to  Andrews'  vendor  on  February  2,  1892, 
—$250  and  Interest,— and  a  note  to  Mehler  & 
Ekikstenkemper  for  lumber  and  materials  on 
February  15,  1892,— $116  and  interest.  The 
vendor's  lien  was  released  of  record  on  the 
date  the  note  was  paid,  but  the  note  was 
not  indorsed.  The  Mehler  &  Eckstenkemper 
note  was  Indorsed  In  blank  by  that  firm. 

There  was  a  plea  of  estoppel  against  Mrs. 
Andrews,  but  her  absence  at  the  time  of  the 
transactions  shows  the  fraudulent  representa- 
tions were  not  made  with  her  connivance,  and 
the  plea  is  not  Insisted  on  here. 

It  was  also  pleaded  that  the  association 
should  be  subrogated  to  the  vendor's  lien  to 
the  extent  of  the  Hen  note  paid  by  It,  and 
to  a  material  man's  Hen  to  secure  the  amount 
of  the  Mehler  &  Eckstenkemper  note.  As  the 
latter  note  was  secured  by  the  Joinder  of  the 
association  as  maker  with  Andrews,  no  lien 
could  have  been  perfected  to  secure  It  (Ky. 
St.  §  2467),  and  there  was  therefore  nothing 
to  which  api>ellee  could  have  been  subrogated. 
Whether  the  appellee  is  entitled  to  be  subro- 
gated to  the  vendor's  lien  to  secure  the  pur- 
ohase-money  note,  notwithstanding  Its  release 
upon  the  date  of  payment  and  the  failure  to 
show  a  contract  right  of  subrogation,  we  do 
not  think  It  necessary  to  determine. 

In  Moeeley  v.  Bevlns,  91  Ky.  290,  16  S.  W. 
527,  overruling  Griffin  v.  Proctor's  Adm'r,  14 
Bush,  671,  It  was  held,  in  an  opinion  by  Judge 
I^ewls,  that  the  statutory  provision  In  what  is 
now  section  1702,  Ky.  St,  that  "the  exemp- 
tion shall  not  apply  to  sales  under  execution, 
attachment  or  judgment  If  the  debt  or  lia- 
bility existed  prior  to  the  purchase  of  the 
land,  or  of  the  erection  of  the  improvements 
thereon,"  should  be  construed  as  using  the 
word  "purchase"  "In  the  sense  of  acauisl- 
tion  of  a  homestead  by  fully  paying  for  it." 
It  was  there  held  that  where  a  part  of  the 
purchase  money  was  paid  prior  to  the  crea- 
tion of  the  debt  and  the  remainder  subse- 
quent thereto,  the  land  might  be  subjected 
to  the  extent  of  the  purchase  money  paid 
after  the  debt  was  created.  For  Mrs.  And- 
rews it  is  claimed,  however,  that  if  we  take 
the  date  (February  6,  1892)  upoii  which  the 
association  paid  off  the  purchase-money  note, 
amounting  then  to  $263.76,  as  the  actual  date 
of  the  purchase  of  the  property,  so  far  as 


I  that  sum  is  to  be  considered,  we  should  also, 
by  the  same  reasoning,  consider  the  debt  to 
the  association  to  have  been  then  created  con- 
temporaneously with  the  purchase,  and  not 
prior  thereto.  We  do  not  think  this  point  Is 
well  taken.  In  the  general  usage  of  the 
term,  it  may  be  said  that  the  money  was  ad- 
vanced upon  the  mortgage  simultaneously 
with  Its  payment  to  discharge  the  Hen  note. 
But  In  considering  the  question  of  actual 
priority  we  are  bound  to  assume  that  the 
money  was  advanced  to  Andrews  before  It 
was  applied  to  the  payment  of  his  obligation. 
It  follows,  therefore,  that  to  the  extent  of 
the  lien  note  and  Interest,  the  purchase  money 
was  paid  since  the  creation  of  the  appellee's 
debt  and  the  land  Is  Uable  to  that  ext«it 
As  said  by  the  chancellor,  "Andrews  had  that 
much  Interest  In  the  land  which  was  not  ex- 
empt and  It  passed  under  the  mortgage." 

But  we  concur  with  counsel  for  appellant 
In  the  view  that  as.  In  contemplation  of  this 
statute,  property  Is  not  actually  purchased 
until  payment  Is  made,  so  a  debt  is  not  creat- 
ed by  the  mere  execution  of  a  mortgage  until 
the  money  to  be  advanced  thereon  is  actually 
paid.  This,  we  think,  disposes  of  the  claim 
for  the  amount  paid  on  the  Mehler  &  Eck- 
stenkemper note,  which  appears  to  have  been 
paid  by  the  association  after  the  property 
was  purchased  and  after  the  Improvements 
were  erected  thereon.  The  chancellor  seems 
to  have  treated  the  date  of  this  debt  to  Meh- 
ler &  Eckstenkemper  as  the  controlling  date, 
but  Andrews'  UabiUty  to  the  association  did 
not  arise  until  the  association  paid  It  off.  The 
homestead  claim,  therefore,  takes  priority  over 
the  amount  of  the  Mehler  &  Eckstenkemper 
note,  and  to  this  extent  the  Judgment  is  re- 
versed, and  cause  remanded,  with  directions 
to  set  aside  the  Judgment  and  enter  Judgment 
in  accordance  with  this  opinion. 


PROVIDENT  SAV.  LIFE  ASSUR.  SOC.  OF 

NEW  YORK  V.  BEYER. » 

(Oonrt  of  Appeals  of  Kentucky.    April  23, 

1002.) 

LIFE  INSURANCE— COPY  OF  APPLICATION  NOT 
ATTACHED  TO  POLICY  —  MISRBPEESBNTA- 
TIONS      BY      INSURED      AS      TO      FATHER'S 

HEALTH. 

1.  Under  Ky.  St  t  670,  an  application  for 
insurance  cannot  be  received  as  evidence  of 
misrepresentatious  by  assured,  where  it  is  not 
recited  In  the  poU<7  or  attached  thereto. 

2.  The  fact  that  illegal  and  iucompetent  tes- 
timony was  permitted  to  go  to  the  jury  with- 
out objection  from  plaintiff  did  not  estop  plain- 
tiff  from  objecting  to  an  instruction  based 
thereon. 

3.  Evidence  that  the  father  of  assured  bad 
spoken  of  spitting  blood  did  not  tend  to  estab- 
lish the  falsity  of  the  representation  of  assured 
that  his  fatlier  had  never  had  consumption, 
and  therefore  did  not  entitle  defendant  to  an 
instructiou  on  that  hypothesis. 

4.  The  representation  of  assured  that  his 
father  had  been  in  good  health  for  several 
rears  before  his  death  imported  merely  that 
he  was  in  a  reasonably  good  state  of  health. 

*  ReportAd  by  Edward  W.  Hlsea,  Esq.,  ot  the  Frank- 
tort  bar,  and  formerly  state  reporter. 
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and  did  not  mean  that  he  had  not  been  seri- 
ously !U,  or  had  been  in  perfect  health. 

Appeal  from  circuit  court,  McCrackea 
county. 

"Not  to  be  <^clally  reported." 

Action  by  Sytha  Inez  Beyer  agalnat  ths 
Provident  Savings  LUe  Assurance  Society  of 
New  York  upon  several  policies  of  insurance. 
Judgment  for  plaintiff,  and  defendant  ap^ 
peals.    Affirmed. 

Humphrey,  Burnett  &  Humphrey  and 
Greer  &  Beed,  for  appellant.  Bloomfield  & 
Orlce,  for  appellee. 

BURNAH,  J.  This  suit  was  brought,  by 
appellee  to  collect  three  policies  of  life  iH" 
Burance  for  $1,000,  $2,000,  and  $3,000,  re- 
spectively. Issued  by  appellant  upon  the  ax>< 
plication  of  her  deceased  husband,  Gus  Bey- 
er. The  $1,000.  policy  is  dated  the  16th  day 
of  June,  1894,  and  the  other  two  are  each  dat- 
ed the  2l8t  day  of  December,  1897.  Henry 
Beyer,  a  brother  of  the  deceased,  Gus  Beyer, 
was  tbe.cMriginal  beneficiary  in  the  $1,000 
policy,  but  subsequently,  by  agreement  of 
the  parties,  this  policy  was  changed,  and 
made  payable  to  appellee,  the  wife  of  the 
insured.  Appellant,  in  its  answer,  soagbt  to 
escape  liability  on  two  grounds:  First,  tliat 
the  insured,  in  his  application  for  the  poli- 
cies, had  falsely  represented  that  he  was  not 
then  suffering  with  the  disease  of  the  lungs 
known  as  consump^cm,  and  from  which  dis- 
ease he  finally  died;  second,  that  he  had 
falsely  and  knowingly  concealed  from  the 
defendant  company  the  fact  th^t  his  father, 
Ulrich  Beyer,  was  afflicted  with  consump- 
tion two  or  three  years  before  he  died,  and 
had  falsely  and  knowingly  represented  in 
his  application  that  the  health  of  his  father 
for  several  years  previous  to  his  death  had 
been  good,  when,  as  a  matter  of  fact,  he 
well  knew  that  it  bad  been  very  bad.  The 
trial  of  the  case  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintltr  against 
the  defendant  company  for  the  full  amount 
of  each  policy. 

The  principal  error  relied  on  for  a  reversal 
on  this  appeal  is  that  the  trial  court  erred  In 
not  submitting  to  the  Jury  the  question 
whether  or  not  the  decedent,  Gus  Beyer, 
made  false  representations  in  his  applica- 
tions for  the  policies  sued  on  as  to  the  phys- 
ical condition  of  his  father  prior  to  his 
death.  There  is  no  evidence  in  the  record 
that  the  deceased  ever  made  any  r^resenta- 
tions  to  appellant  as  to  the  health  of  his  fa- 
ther previous  to  his  death,  except  as  they 
are  alleged  to  appear  in  the  applications 
made  by  him  to  the  defendant  t<xe  the  poli- 
cies sued  on;  and  these  applications  form 
no  part  of  the  contract  of  insurance,  for  the 
reason  that  they  are  not  recited  in  the  poli- 
cies, or  attached  tbeieta  See  section  666, 
Ky.  St  Section  670,  Id.,  expressly  provides 
that:  "All  policies  or  certificates  hereafter 
issued  to-  persons  within  the  commonwealth 


by  corporations  transacting  business  there- 
in under  this  law,  which  policies  or  certifi- 
cates contain  any  reference  to  the  applica- 
tion of  the  insured,  or  the  constitution,  by- 
laws or  other  rules  of  the  corporation,  ei- 
ther as  forming  part  of  the  policy  or  con- 
tract between  the  pieties  thereto  or  having 
any  bearing  on  said  contract,  sluiU  contain 
or  have  attached  to. said  policy  or  certificate 
a  correct  copy  Af  the  application  as  signed 
by  the  applicant,  and  the  portions  of  the 
constitution,  by-laws,  or.  other  rules  referred 
to;  and  unless  so  attached  and  accompany- 
ing the  policy,  no  such  application,  consti- 
tution, by-lawp  or  other  rules  shall  be  re- 
ceived as  evidence  in  any  controversy  be- 
1;ween  such  parties;  and  shall  not  be  con- 
sidered a  part  of  the  policy  or  of  the  con- 
tract between  such  parties."  And  in  So- 
ciety V.  Puyear's  Adm'r,  59  S.  W.  IS.  this 
court  held  that  this  inrovision  of  the  stat- 
ute applied  to  all  policies  of  insurance, 
wbetber  issued  by  old-^lue  or  coroperative 
life  insurance  companies;  and,  in  the  ab- 
sence of  legal  evidence  that  the  assured 
made  any  representation  as  to  his  fatber's 
previous  health  to  the  company,  the  trial 
court  properly  refused  to  instruct  the  jury 
upon  this  hypothesis.  The  fact  that  this 
ill^al  and  incompetent  testimony  was  per- 
mitted to  go  to  the  Jury  without  objection 
did  not  have  the  effect  of  estoi^ing  appellee 
from  objecting  to  an  instruction  based  there- 
on. But,  in  addition,  there  is  no  evidence- 
that  the  father  of  the  Insured  died  of  con- 
sumption, or  that  he  bad  ever  sutTered  there, 
from  previous  to  his  death.  Dr.  Murrd  tes- 
tifies that  one  or  two  years  before  the  death 
of  the  father  of  the  Insured  he  spoke  of  hav- 
ing spit  blood,  but  he  distinctiy  refuses  to 
testify  that  he  had  consumption,  and  ex- 
plained that  the  blood  may  have  come  from 
other  sources  than  his  lungs.  He  also  says 
that  he  treated  him  in  his  last  illness,  and 
that  he  died  of  malarial  fevw.  Other  wit- 
nesses testify  to.  hearing  him  complain  of  not 
being  well  during  the  last  year  or  two  of  his 
life.  But  as  said  by  this  court  In  Gal- 
bralth's  Adm'r  v.  Insurance  Co.,  12  Bush.  38: 
"The  statement  that  be  was  In  good  healtii 
does  not  import  that  he  was  entirely  fKe 
from  infirmity,  but  simply  that  he  was  in 
reasonably  good  state  of  health,  and  that  his 
life  was  such  as  might  be  insured  with  or- 
dinary safety,  and  upon  common  terms."  It 
does  not  mean  that  the  assured  bad  never 
been  seriously  ill,  or  that  he  had  never  had 
a  local  disease,  or  received  personal  injury. 
And  Joyce,  Ins.  1 2004,  says:  "The  term  'gooi 
health'  does  not  mean  absolute  perfection, 
but  is  comparative.  The  Insured  need  not 
be  entirely  free  from  Infirmities,  or  from  all 
the  ills  to  which  the  flesh  is  heir.  If  he 
enjoys  such  health  and  strength  as  to  jus- 
tify the  reasonable  belief  that  he  is  free 
from  derangement  of  the  organic  functions, 
or  free  from  symptoms  -calculated  to  cause 
a  reasonable  apprehension  of  sacb  derange- 
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ment,  and  to  ordinary  obserratlon  and  to 
outward  appearances  bis  health'  la  reasona- 
bly SDch  that  with  ordinary  safety  may  be 
Insured  upon  ordinary  terms,  the  reqalre- 
ment  of  good  health  Is  satisfied."  There  la 
no  evidence  that  Ulrlch  Beyer  was  afflicted 
with  tuberculosis,  or  other  hereditary  dis- 
ease, or  that  the  assured  made  any  inten- 
tional misrepresentations  as  to  bla  health. 
We  are  .of  the  opinion  tbat  the"  record  does 
not  disclose  any  material  error  to  appellant's 
prejudice. 
Judgment  affirmed. 


LINGSNFEIiSKR    t.    HENBT    VOOBT 

MACH.  CO.i 
(Coart  of  Appeals  Of  Kentncky.    April  28, 

1902.) 
"Not  to  be  offlcially  reported." 
Petition  for  rehearing,    Denied. 
For  former  report,  see  67  S.  W.  & 

HOBSON.  J.  On  the  former  appeal  It  was 
beld  that  "appellant,  was  entitled  to  a  Judg- 
ment subjecting  Uie  plant  to.- tbe  payment 
of  th^r  debt,  sabject  to  tbe  lien  of  the  trust 
company."  The  conrt  overruled  the  motion 
to  extend  the  opinion  and  direct  a  personal 
Judgment  to  be  entered.  This  was  not  for 
technical  recsont,  bat  on  the  merits  of  the  con- 
troversy, on  the  ground  that  Frederic  bought 
the  machinery  for  himself  tn  expectation  of 
redeeming  the  property,  and  that  under  tbe 
proof  there  was  a  Ueo  on  tbe  pitqierty,  bat 
no  personal  liability  on  appellant  for  the  prtoe 
of  tbe  maehihery. 

Petition  overmled. 


LOUISVILLE  &   N.   R.   CO.   T.   SHUMAK- 
ER'S ADSfX.! 
(Conrf  of  Appeals  of  Kentncky.    April  28, 
1902.) 

*EW  TKIAI.— THIRD  VBHDIOT-'-OONTRIBUTOKT 
NEOLIGENCB. 

1.  A  Terdict  will  not  be  disturbed  on  tbe 
•▼idence  where  there  bave  been  two  former 
verdicts  for  the  same  party. 

2.  In  an  action  against  a  railroad,  company 
:o  recover  damages  for  the  death  of  a  brake- 
nan  who  was  struck  and  killed  by  a  section 
>f  a  train  which  he  had  been  sent  to  flag;  the 
■oart  properly  refused  to  iustnict  the  jury 
bat  it  was  the  duty,  of  the  brakeman,  under 
he  circumstances,  to  have  exercised  the 
lighest  degree  of  care  for  his  own  safety"; 
t  being  sulflcient  to  instruct  tbem,  as  was 
lone,  that  "it  was  his  duty  to  exercise  for 
lis  own  safety  such  care  and  prudence  as  men 
if  ordinary'  prudence  would  exercise  for  their 
>wu   safety  under  like  circumstances." 

A.ppeal  from  circuit  court  Boyle  county. 

"Xot  to  be  officially  reported." 

Action  by  the  administratrix  of  John  Shu- 
aalLer  against  tbe  Louisville  &  NasbylUe 
tailroad  Company  to  recover  damages  for 
lie  deatb  of  plalntitTs  Intestate.    Judgment 

>  Reported  by  Stmrd  W.  Binaa.  Km.,  at  (k*  Vraak- 
trt  bar,  and  formerly  state  reporter. 


tor  plataitlfr,  and  defendant  appeals.  Afflmh- 
ed. 

-  O;  R.  UcDowell.  R.  P.  Jacobs,  and  E.  W. 
Hlnes,  for  appdhmt.  Robt  Harding  and 
Jolm  W.  RawUngs,  for  appellee. 

BURNAM,  J.  This  was  an  action  for  neg^ 
Ilgence  resulting  in  the  death  of  plaintiff's 
intestate,  John  Shumaker,  a  brakeman  in  the 
defendant's  employment  The  case  has  been 
tried  three  times  In  tbe  circuit  court  The 
flrst  trial  resulted  hi  a  verdict  for  $15,000, 
which  was  set  aside  by  the  lower  court  as 
excessive.  The  second  trial  resulted  In  a  ver- 
dict for  |10,000,  which  was  reversed  upon 
appeal  by  this  court  for  error  in  the  instruc- 
tion defining  tbe  measure  of  damages.  In 
tbe  opinion  rendered  upon  the  former  appeal, 
which  Is  reported  In  53  S.  W.  13,  the  court 
said:  "As  this  case  will  go  back  for  a  new 
trial,  we  deem  It  unnecessary  to  enter  into  a 
discussion  of  tbe  facts,  and  give  tbe  reasons 
for  reaching  tbe  conclusion  that  the  case 
was  one  which  the  court  properly  submitted 
to  the  Jury.  Were  we  In'  doubt  on  this  ques- 
tion, then  tbe  fact  that  two  verdicts  have 
been  returned  for  the  administratrix  would 
make  us  hesitate  to  say  that  the  facts  were 
not  such  that  the  Jury  should  be  permitted 
to  Judge  as  to  their  sutticlency  to  warrant 
them  in  finding  a  verdict  for  the  plaintiff. 
Except  one,  the  Instructions  are  faultless, 
and  that  one  Is  on  the  measure  of  damages." 
Upon  the. last  trial  this  Instruction  was  cor- 
rected as  directed.  The  testimony  on  each  of 
the  three  trials  was  substantially  the  same, 
.and  three  Juries  have  reached  the  same  con- 
clusion as  to  appellant's  liability,  though  dif- 
fering as  to  the  amount  of  compensation. 
And  the  rule  is  well  established  that  after 
three  verdicts  for  tbe  same  party,  although 
this  court  may  be  of  the  opinion  that  the 
welgbt  of  evidence  Is  against  them,  the  ver- 
dict and  Judgment  will  not  be  disturbed. 
Tbis  question  was  carefully  considered  in 
Railroad  Co.  v.  Graves'  Assignee,  78  Ky.  74, 
in  which  this  court  said:  "Questions  of  fact 
belong  primarily  to  the'  jury,  and  the  court 
only  Interferes  to  prevent  injustice  frova 
haste,  inadvertence,  or  prejudice;  and  as  tbe 
court  "has  no  authority  to  decide  questions 
of  facts  in  a  case  properly  triable  by  tbe 
Jury,  If  there  be  any  evidence  proper  to  be 
considered  by  tbe  Jury,  If  the  Jury  will  not 
give  way,  the  court  must  that  there  may  be 
an  end  of  litigation.  Ttae  refusal  of  the  court 
to  yield  after  such  a  number  of  trials,  all 
resulting  in  the  same  verdict  as  give  reason- 
able assurance  that  tbe  verdict  Is  the  result 
of  an  honest  conviction  produced  In  the 
minds  of  the  Jury,  and  not  from  Inadvertence, 
passion,  or  prejudice,  would  be  a  virtual  aboli- 
tion of  the  right  of  trial  by  Jtiry." 

Tbe  only  alleged  error  relied  on  for  re- 
versal which  is  open '  for  our  consideration 
Is  that  the  trial  court  refused  to  give  to  the 
Jury  the  following  Instruction,  marlcM  "No- 
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6,"  at  the  Instance  of  the  defendant,  In  ex- 
planation and  qualification  of  instruction  No. 
4.  Instruction  No.  6  is  as  follows:  "You  are 
instructed  that  It  was  the  duty  of  John  Shn- 
malcer,  under  the  circumstances  of  this  case, 
to  have  exercised  the  highest  degree  of  care 
for  his  own  safety,  and  if  he  failed  to  do  so, 
and  that  by  reason  thereof  the  accident  hap- 
pened to  him  that  resulted  In  bis  death,  then 
you  will  find  for  the  defendant"  Instruc- 
tion No.  4,  which  was  actually  given.  Is  as 
follows:  "If  you  believe  from  the  evidence 
that  the  deceased  had  taken  his  station  on 
the  railway  track  for  the  purpose  of  signal- 
ing the  returning  section,  It  was  his  duty  to 
exercise  for  his  own  safety  such  care  and  pru- 
dence as  men  of  ordinary  prudence  would 
exercise  for  their  -own  safety  under  Uke  cir- 
cumstances. If  you  further  believe  from  the 
evidence  that  deceased,  while  occupying  this 
place  on  the  track,  failed  in  any  respect  to 
exercise  that  degree  of  care  and  prudence, 
and  that  the  killing  would  not  have  occurred 
if  he  had  done  so,  then  yon  will  find  for  the 
defendant."  The  annotator  of  the  American 
Decisions,  in  his  notes  to  Freer  v.  Cameron, 
56  Am.  Dec.  606,  says:  "Scarcely  any  theme 
In  the  whole  range  of  legal  science  has  been 
more  fruitful  in  adjudications  than  the  sub- 
ject of  contributory  negligence,  but  the  multi- 
plicity of  decisions  on  this  point  has  not  by 
any  means  cleared  it  of  difflculties.  On  the 
contrary,  it  has  in  some  respects  seemed  rath- 
er to  'darken  counsel'  by  the  introduction 
of  a  great  variety  of  metaphysical  refine- 
ments and  subtile  distinctions.  Mr.  Thomp- 
son declares  himself  convinced,  *after  a  study 
of  the  adjudications  of  both  the  English  and 
American  courts,  that  the  whole  subject  of 
contributory  negligence  remains  In  a  state  of 
great  confusion  and  uncertainty.'"  Mr. 
Thompson,  In  bis  recent  Commentaries  on  the 
Law  of  Negligence  (volume  1,  8  23),  says: 
"In  most  situations  and  employments  the 
standard  of  care  which  the  law  Imposes  upon 
persons,  to  the  end  of  avoiding  injury  to 
themselves  or  others,  Is  designated  by  the 
descriptive  words  'ordinary  care,'  or  some- 
times by  the  words  'ordinary  or  reasonable 
care.'  'Ordinary  care'  and  'reasonable  cartf 
have  been  regarded  as  meaning  substantially 
the  same  thing.  Sometimes,  again,  we  meet 
with  such  expressions  as  'due  care,*  though 
It  has  been  held  that  this  expression,  In  a 
request  for  an  Instruction,  Is  properly  chan- 
ged to  'ordinary  care'  or  'reasonable  care.' 
Moreover,  It  Is  to  be  kept  In  mind  that  the 
standard  of  ordinary  care  is  not  the  standard 
of  the  law  under  all  circumstances,  but  that 
where  human  life  Is  the  subject  of  a  ballmmt, 
BO  to  speak,  as  In  the  case  of  carriers  of  pas- 
sengers, the  law,  at  least  for  the  purposes 
of  Instructing  a  Jury,  lays  down  a  more  ex- 
act standard.  But  as  we  shall  see  further 
on,  ordinary  care  Is  a  care  proportioned  to  the 
rl^s  of  the  business  or  of  the  particular 
situation.  It  is  such  care  as  prudent  men  are 
accustomed  to  use  under  the  same  circum- 


stances, and,  if  the  danger  Is  great.  It  may 
rise  to  the  grade  of  a  very  exact  and  unre- 
mitting attention.  With  the  exceptions  else- 
where noted,  the  standard  of  care  by  which 
to  determine  whether  actionable  negligence 
has  been  committed  Is  the  standard  wbich 
ordinarily  prudent  men  are  accustomed  to  ex- 
ercise under  the  same  circumstances."  What 
a  reasonably  prudent  man  would  ordinarily 
do  under  a  given  state  of  fact  is  as  near  an 
approximate  to  the  true  standard  as  can  be 
well  expressed  in  words.  It  places  both  par- 
ties on  an  equal  footing  as  to  the  rule  to  be 
applied  in  ascertaining  whether  there  has 
been  negligence.  The  instruction  given  by 
the  court  presents  fully  this  view  of  the  law. 
and  the  court  did  not  err  In  refusing  the  In- 
struction asked  by  appellant,  as  It  sets  up 
a  different  standard,  and  would  have  resulted 
In  confusing  the  Jury. 
Judgment  affirmed. 


COIXIER  et  al.  ▼.  JOHNSON.i 

(Court  of  Appeals  of  Kentucky.    April  23, 
1002.) 

REAL  BSTATB  BROKBBS-OOlOaSSIONS    WOB. 

8BL.LIN0— MOVING  CAUSB  OF  SAUf. 

1.  Real  estate  brokers  were  not  the  efficient 
or  moving  cause  of  a  sale,  and  therefore  noi 
entitled  to  commiBsions  for  selling,  where  the 
purchaser  web  foand  by  another,  and  they  did 
nolhinK  except  that  several  mouths  after  thoy 
were  first  authorized  to  sell  the^  made  to  the 

Eurchaser  the  accepted  proposition  after  it 
ad  already  been  made  by  the  owner  to  one 
acting  on  behalf  of  the  pnrchaser,  and  the 
trade  was  closed  by  the  owner  himself  with 
the  purchaser. 

2.  After  the  broker  has  had  a  reasonable 
time  to  find  a  purchaser,  the  principal  may 
revoke  his  authority  without  mcurrmg  any 
liability. 

Appeal  from  circuit  court,  Shelby  county. 

"Not  to  be  officially  reported." 

Action  by  Collier  &  Harbison  against  Su- 
san Z.  Johnson  to  recover  conmiissions  for 
selling  real  estate.  Judgment  for  defendant, 
and  plaintiffs  appeal    Affirmed. 

G.  a.  Gilbert,  for  appellants.  WilUa  & 
Willis,  for  appellee. 

HOBSON,  3.  Appellants,  Ck>Uler  &  Harbi- 
son, who  are  real  estate  agents,  filed  this 
suit  to  recover  of  appellee  Susan  Z.  John- 
son 1450,  their  commissions  on  the  sale  oi' 
240  acres  of  land,  at  $75  an  acre,  to  Frank 
Karr.  The  land  lay  in  Shelby  coimty,  not 
far  from  Shelbyville.  Appellee,  Susan  Z. 
Johnson,  lived  in  Evansvilie,  Ind.  Her  hus- 
band, William  Johnson,  stayed  a  part  of  the 
time  OB  the  farm  and  looked  after  it.  He 
was  a  personal  friend  of  appellant  Collier, 
who  insured  the  property  for  him.  In  the 
summer  of  1898  Johnson  said  to  CViliier  that 
the  farm  was  for  sale,  and  he  wanted  to  put 
it  in  appellants'  hands  for  sale,  bnt  he  did 
not  want  it  advertised  around,  and  when  they 

iReportad  by  Edward  W.  Hlnw,  Baq.,  ot  the  Fraak- 
(ort  bar.  and  formerly  stats  reporUr. 
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beard  of  a  man  wbo  Trisbed  to  purchase 
be  wanted  them  to  put  the  purchaser  on  to 
It  Some  conversations  were  had  about  com- 
missions, but  Collier  and  Johnson  differ  as 
to  whether  the  amount  of  commission  was 
agreed  on.  Collier  said  to  Johnson  that  Cur- 
tis &  Martin  were  about  to  buy  a  farm,  and 
Johnson  requested  blm  to  see  Martin  and 
bring  him  over.  In  this  conversation  the  sale 
of  the  whole  farm  at  $76  an  acre  was  pro- 
posed by  Johnson.  Collier  saw  Martin,  and 
made  an  arrangement  for  Martin  to  meet 
him  on  the  land,  but  Martin  failed  to  keep 
the  appointment,  and  nothing  came  of  It 
After  tbls,  appellants  did  nothing  in  regard 
to  selling  the  land,  nnless  to  mention  It  to 
persons  proposing  to  buy  land.  Thus  matters 
stood  until  August,  1899,  when  Curtis,  who 
lived  adjoining  tbe  farm,  wrote  to  Karr  to 
come  over  and  look  at  tbe  land.  Karr  lived 
in  Eminence,  and  came  over.  Johnson  offers 
ed  him  the  whole  tract  at  $75  an  acre.  Kaxt 
declined  to  buy,  and  went  home.  A  few 
days  afterwards  Curtis  came  over  to  see 
Johnson,  as  tbe  friend  of  Karr,  and  got  from 
blm  a  proposition  to  sell  Karr  240  acres  of 
the  farm  for  $75  an  acre,  telling  Johnson 
that  be  was  acting  for  Karr  as  a  friend,  and. 
If  tbe  trade  was  made,  there  would  be  no 
commissions  to  pay.  Curtis  then  went  Im- 
mediately to  ShelbyTllIe  to  telephone  to  Karr, 
but  when  he  g^ot  there  be  found  Karr  there. 
Karr  had  Just  seen  appellant  Harbison,  who 
had  offered  him  the  210  acres  at  $75,  John- 
son bavlng  authorized  them  In  the  proposed 
trade  with  Martin  to  sell  the  land  in  this 
way,  and  having  told  them  when  that  trade 
fell  through  that  they  might  sell  on  the 
same  terms  to  any  one  else.  Karr,  on  learn- 
ing of  the  proposition  that  Johnson  had  made 
to  Curtis,  Immediately  got  in  the  buggy  with 
him,  and  went  out  to  Johnson's  house,  and 
closed  the  trade.  On  these  facts  tbe  learned 
circuit  Judge  held  that  appellants  were  not 
entitled  to  recover. 

Appellants  did  not  make  the  trade  with 
Karr.  They  did  not  procure  him  as  a  pur- 
chaser of  the  land.  They  had  not  advertised 
tbe  property,  nor  spent  anything  in  efforts 
to  sell  It  Karr,  as  a  purchaser,  was  pro- 
cured by  Curtis.  Tbe  proposition  which  was 
accepted  was  procured  by  Curtis,  and  tbe 
trade  was  closed  by  Johnson  with  Karr. 
Tbe  only  thing  that  appellants  did  was  to 
make  Karr  a  proposition  after  Johnson  had 
made  substantially  the  same  proposition  to 
Curtis  on  behalf  of  Karr.  In  1  Lawson, 
Bigbts,  Rem.  &  Prac.  S  226,  it  is  said,  "A 
person  may  employ  a  broker,  and  then,  in- 
dependently of  him,  and  without  his  assist- 
ance, effect  a  sale.  Tbe  broker  in  such  case 
will  not  be  entitled  to  commission."  In  Mc- 
Clave  T.  Paine,  49  N.  T.  661,  10  Am.  Rep. 
431,  tbe  court  said,  "To  earn  bis  commis- 
Bloa,  tbe  broker  must  be  an  eiflclent  agent 
In,  or  the  procuring  cause  of,  the  contract." 
By  other  authorities  It  is  said  that  he  must 
b«  tbe  primary  procuring  cause,  or  the  effi- 


cient or  effective  cause,  or  controlling  cause; 
but  all  these  expressions  mean  much  tbe 
same  thing.  The  cases  are  summed  up  In  an 
exhaustive  note  to  Hoadley  v.  Bank  (Conn.) 
42  Atl.  607,  44  L.  R.  A.  321-337.  In  Stedman 
r.  Richardson,  100  Ky.  79,  87  S.  W.  259,  It 
was  held  that  under  such  a  contract  tbe  rule 
is  that  the  broker  is  entitled  to  a  reasonable 
time  In  which  to  find  a  purchaser,  and  that 
after  tbe  exphration  of  this  period  tbe  prin- 
cipal may  revoke  his  authority  without  In- 
curring any  liability.  In  Darrow  t.  Harlow, 
21  Wis.  602,  94  Am.  Dec.  541,  the  court 
said  that  such  verbal  contracts  must  receive 
a  reasonable  construction.  Under  these  prin- 
ciples we  are  of  opinion  that  the  circuit 
court  properly  dismissed  appellants'  petition. 
Months  had  elapsed  since  the  failure  of  the 
Martin  trade,  and  they  had  done  nothing  to- 
ward finding  a  purchaser.  The  purchaser 
had  been  found  by  Curtis,  and  the  proposi- 
tion had  been  made  by  Johnson  to  Curtis 
for  him  before  they  knew  anything  about 
tbe  transaction.  Under  tbe  evidence  they 
were  not  tbe  efficient  or  procuring  cause  of 
the  sale.  In  Hobba  v.  Miller,  14  Ky.  Law 
Rep.  710,  and  Tampiet  v.  Saffell,  15  Ky.  Law 
Rep.  94,  a  recovery  was  refused  by  the  su- 
perior court  on  very  similar  facts,  and  the 
principle  of  these  opinions  was  followed  by 
this  court  in  Greene  ▼.  Owlngs  (Ky.)  41  S. 
W.  264. 
Judgment  affirmed. 


LOCKETT  V.  CLIFTON  et  al.» 

(Court  of  Appeals  of  Kentucky.    April  23, 

1902.) 

APFBAL   AND    ERROIt-AFPKLLATB    JURISDIC- 
TION—AMOUNT  IN  CONTROVERSY. 

An  appeal  does  not  lie  from  a  judgment 
dismissing  a  petition  seeking  a  personal  Judg- 
ment for  $170  and  costs,  the  amount  in  con- 
troversy beiug  less  than  $200;  and  this  Is 
tme  though  an  amended  petition  was  tendered 
claiming  a  larger  amount  the  amendment 
which  was  rejected,  not  being  made  a  part  of 
the  recMd,  or  identified  by  an  order  of  court 
or  by  bill  of  exceptions. 

Appeal  from  circuit  court  Crittenden  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Hebe  H.  Lockett  against  J.  H. 
Clifton  and  others  on  an  indemnifying  bond. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Dismissed. 

Jno.  F.  Lockett  for  appellant 

HOBSON,  J.  Appellee  J.  H.  Cnifton  ob- 
tained a  Judgment  against  William  M.  Lock- 
ett for  $80  and  cost  and  had  an  execution 
issued  on  the  Judgment  levied  on  two  mules 
as  his  property.  Tbe  officer  levying  the  ex- 
ecution required  an  indemnifying  bond,  which 
was  given,  and  the  mules  were  sold  to  sat- 
isfy tbe  debt  Appellant  Hebe  H.  Lockett 
then  filed  this  suit  on  the  indemnifying  bond, 

'  Reported  by  Edward  W.  HInes,  B>q.,  ot  tht  Frank- 
tort  bar.  and  formerly  itat*  reporter. 
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a,Ue£lng  that  she  waa  tbe  owner  of  the  mnles, 
and  that  they  were  of  value  H70,  for  which 
she  prayed  jndgment  and  her  cost  After 
Issue  was  Joined  on  the  petition  she  tender- 
ed ttn  amended  petition.  This  the  court  re- 
fused ~to  allow  filed,  and  dismissed  the  ac- 
tion. From  this  Judgment  she  appeals. 
.  The  amended  petition  Is  not  made  part  of 
ttie  record,  or  Identified  by  an  order  of  court 
or  by  a  bill  of  exceptions.  It  cannot,  there- 
fore, be  considered.  As  the  amount  claimed 
tfi  the  original  petition  la  only  4170,  tills 
<iourt  has  no  Jurisdiction  of  the  appeal  aa  to 
the  cause  of  action  therein  set  up.  The  ai>- 
peal  Is  therefore  dismissed. 


bube:holdbr  t.  fabmers'  bank  of 

KEiNTUCKY.i 

(Court  of  Appeals  »t  Kentucky.    April  22, 

1902.) 

VKNDOB    AND    PURCllASER-DEFICIT— RESCI8» 
•  SION— MEASURE  OF  COMPENSATION— SUBMIS- 
SION OF  ACTION  AFTER  ORDER  GONTINUINO 
>  —CLERICAL  MISPBISIQN— DBIJLT  IN  MOVING 
TO  SET  ASIDE  JUDGMENT. 

1.  The  fact  diat  a  purchaser  of  a  tract  of 
988  acres  of  land  -failed  to  get  poasesstou  of 
7%  acres  did  not  entitle  bim  to  a  rescission, 
though  the  land  was  thus  left  in  such  shape 
that  it  could  not  so  conveniently  be  divided 
into  smaller  farms,  as  was  contemplated  by 
file;  pur^hastf,  there  being  nothing  to  show 
that  the  veudor  had  any  knowledge  of  the 
uses  to  which  the  purchaser  intended  to  put 
the  land. 

2.  The  measure  of  damages  for  the  deficit, 
to  be  set  oS  against'tiie  pnrchase-money  notes, 
is  the  fair  vendible  value  of  the  quantity  of 
laud  lost,  when  considered  with  reference  to 
the  whole  tract, 

3.  Where  defendant  had,  more  than  60  days 
previous  to  the  order  of  submission,  tendered 
several  amended  pleadings,  which  had  not 
been  acted  upon  by  the  court,  and  which  the 
court  on  the  day  of  submission  permitted  to 
be  filed  and  traversed  of  record,  defendant 
cannot  complain  that  the  action  was  tried 
1)efore  it  stood  tor  trial,  as  the  amended 
pleadings  merely  conformed  to  defendant's 
version  of  the  proof;  and,  besides;  the  court 
Jias  a  wide  discretion  in  allowing  amendments, 
and  should  permit  them  to  be  filed  only  upon 
such  reasonable  conditions  aS  will  not  .delay 
-the  trial  of  the  case. 

Appeal  from  circuit  court,  McCracken 
cpunty. 

"Not  to  be  offldally  reported." 

Action  by  the  Farmers'  Bank  of  Kentucky 
against  J.  B.  Burkholder  to  enforce  a  ven- 
dor's lien.  Judgment  for  plaintiff,  and  de<- 
fendant  appeals.    Affirmed. 

Greer  &  Reed,  for  appellant  J.  D.  Moc- 
quot,  tor  appellee. 

O'REAR,  3.  Appellee  sold  appellant  and 
conveyed  to  him  by  a  deed  wllJi  covenant  of 
general  warranty,  a  tract  of  533  acres  of 
land  to  McCracken  county.  The  considera- 
tion was  $9,000,  $3,000  of  which  was  paid 
and  the  residue  secured  by  notes.  Appellant 
having  made  default  In  the  payment  of  these 

>  Reported  "br  Edward  W^  Htnes,  Ebq.,  of  the  Frank- 
iort  bar,  and  formerly  state  reporter. 


notes  according  to  the  terms  of  the  deed,  tills 
action  was  brought  to  enforce  the  Tendor'a 
lien.  Appellant  defended,  dalmlng  tbaf  ap- 
pellee had  failed  to  put  Mm  In  possession  of 
7%  acres  of  one  comer  oC  the  land,  wbtch 
deficit  lay  In  such  an  Irre^lar  shape  as  to 
mar  the  appearance  and  value  of  the  wttole 
tract  Tb\B  7%  acres  was  alleged  to  be  in 
the  adverse  pbiasesslon  of  one  Pryor.  Pryor 
was  made  a  party,  and  set  up' his  claim,  as- 
serting title  to  the  parcel  in  question.  Vpon 
final  hearing  he  was  adjudged  to  be  tbe 
owner  of  tbat  parcel.  There  is  no  appeal 
from  that  Judgment.  Appellant  asserted  tbat 
he  had  intended  to  subdivide  tbe  tract  Into 
smaller  farms,  which  could  not  be  done  so 
(ionvenlently  or  so  profitably  because  of  this 
Interference.  He  asked  to  b«  allowed  to  re- 
scind the  contract,  or,  In  Hen  thereof,  that 
he  be  given  damages  to  tbe  extent  of  $1,500 
for  the  d^clt  The  land  at  the  time  of  tbe 
sale  was  all  In  forest  and  unlnclosed,  except 
the  small  quantity  In  question.  There  Is  no 
pretense'  that  there  was  any  fraud  In  tbe 
transaction,  so  far  as  appellee  was  concerned. 
Appellant  cut  and  removed  tbe  timber  from 
the  land,  which  v^as  of  considerable  valne. 
He  also  had  sold  200  acres  of  It  and  conveyed 
it  He  had  made  some  fanproTements  on 
parts  of  It  His  vendee  of  200  acres  offered 
to  reconr^,  if  tiie  coort  should  adjudge  a 
rescission  of  tbe  contract. 

We  are  of  opinion,  from  the  proof  In  this 
case,  that  the  7%  acres  was  of  no  greater 
value  upon  tbe  average  ttan  tbe'-remalnd«' 
of  the  tract  and  that  as  compared  witii  tbe 
whole  tract  It  was  too  toslgnlficant  In  tbe 
absence  of  fraud,  and  in  the  absence  of 
knowledge  upon  tiie  part  of  the  vendoe,  ap- 
pellee, of  tbe  uses  to  which  appellant  cim- 
templated  to  put  the  land,  to  Jnstify  a  lecls- 
sion. 

The  measure  of  damages,  to  be  set  off 
against  appellant's  purchase-tnoney  notses. 
was  the  fair  vendible  vallie  of  the  quantity 
of  land  lost  when  considered:  with  ref^esice 
to  the  whole  trait  Thft  value  the  trial  coarc 
fbund  to  be  $218.83,  which  was  the  average 
contract  price,  and  interest  and  $25  addi- 
tional. The  court  would  not  have  been  Jus- 
tided  In  allowing  a  larger  sum.  In  our  opin- 
ion. 

Complaint  Is  made  on  this  appeal  that  tbs 
court  tried  tills  case  before  the  action  stood 
for  trial  under  the  Code.  Appellant  had 
tendered,  more  than  00  days  previous  to  the 
order  of  submission,  several  amended  plead- 
ings, which  had  not  been  acted  upon  by  the 
court.  On  the  day  of  the  submission,  the 
court,  In  the  liberal  exercise  of  a  Judicial 
discretion,  permitted  these  amendmentB  to 
be  filed,  and  traversed  the  afllrmatlTe  alle- 
gations of  record,  and  ordered  the  case  mb- 
mitted  upon  the  merits.  At  best  those  plead- 
ings but  conformed  to  appenanf s  version  of 
the  proof,  and  most  of  which,  by  the  'way. 
We  regard  to  have  been  Irrelevant  m  "ai- 
lowlng  amendments,  Oie  court  has  a 
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^Ide  discretion,  and  may  reasonably,  and 
■bould,  permit  them  to  be  filed  npon  such 
reasonable  conditions  as  may  serve  the  ends 
of  Justice  and  not  delay  the  trial  of  the  case. 
We  are  unable  to  perceive  where  appellant 
could  have  gained  any  just  advantage  by  a 
further  delay.  In  fact  In  bis  afDdavlt  for 
a  continuance,  filed  at  the  same  time,  he 
sought  to  Introduce  but  one  otha  witness, 
whose  supposed  testimony  was  set  out  In  the 
affidavit  This  evidence  was  but  cumulative 
of  otber  evidence  In  the  record,  which  the 
trial  court  held,  and  properly  held,  to  be 
Irrelevant  to  the  Issue;  nor  was  any  sufil- 
clent  reason  shown  why  the  deposition  of 
this  witness  had  not  been  previously  taken. 

On  tbe  whole  case,  we  are  of  opinion  that 
there  is  no  error  In  the  record. 

Judgment  affirmed. 


PONDEB  et  al.  v.  BOAZ  et  al.i 

(Court  ot  Appeals  of  Kentucky.    April  17, 
1902.) 

TBNDOR  AND  FTTRCHASBR— UBN  FOR  DEBT 
AS8UHBD  BT  PURCHASKB^BXECUTION  LBVT 
— PURCHASBR  WTIHOOT  NOTICH. 

1.  Where  a  deed  by  a  partner  to  his  copart- 
ner conveying  land  recited,  as  a  part  of  the 
consideration,  that  the  grautee  assamed  the 
debts  of  the  firm,  a  creoUtor  of  the  firm  had 
a  lien  for  his  debt  of  equal  dignity  with  the 
lien  by  which  a  note  for  a  part  of  the  price 
was  secured. 

2.  Where  a  claim  against  the  estate  of  a  de- 
ceased person  was  evidenced  by  promissory 
notes,  the  affidavit  of  the  claimant,  stating  the 
facta  required  by  the  statute,  made  for  ner  a 
prima  facie  case. 

3.  Under  Ky.  St.  |  2368a,  an  execution  levy 
does  not  afCect  a  subsequent  porchaser  or  in- 
cumbrancer without  notice  unless  a  memo- 
random  of  the  levy  is  filed  in  the  county 
clerk's  office,  as  therein  provided. 

4.  The  purchaser  of  a  lien  upon  property  up- 
on which  an  execution  has  been  levied  is  pro 
tauto  a  parchaaer  of  the  property,  and  there- 
fore witnin  tbe  protection  of  the  statute, 
where  no  memorandnm  of  the  levy  has  been 
filed,  and  he  has  purchased  without  notice 
thereof,  though  the  person  from  whom  he  pur- 
chased had  notice  of  the  levy  when  his  lien 
was  created. 

Appeal  from  circuit  court,  Ballard  county. 

"Not  to  be  officially  reported." 

Action  by  B.  F.  BlUington,  administrator 
of  B.  Boas,  against  Delia  Boaz  and  others 
to  settle  the  estate  of  idalntllTs  Intestate. 
Judgment  denying  claim  of  Ponder  &  Riley 
to  priority  of  lien  on  real  estate,  and  they 
appeal.    Reversed. 

John  W.  Ray,  for  appellants.  Turner  & 
Turner,  for  appellees. 

HOBSON,  J.  Appellants,  Ponder  &  Riley, 
were  creditors  of  Mansfield  &  Boaz,  and  had 
a  Judgment  against  tbem  for  their  debt 
On  September  24,  1887,  tbe  execution  issuing 
in  tbelr  favor  on  tbe  Judgment  was  levied 
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by  the  sheriff  on  tbe  land  in  eontroversy  and 
returned  without  a  sale.  No  further  steps 
were  taken  on  this  execution.  On  October  7, 
1867,  Mansfield  sold  out  to  Boaz  his  Interest 
in  the  firm,  and  made  him  a  deed  for  the 
land,  in  consideration,  as  recited  in  tbe  deed, 
of  the  sum  of  $300,  for  which  a  note  was 
executed,  and  the  further  consideration  that 
Boaz  assumed  and  agreed  to  pay  all  tbe  debts 
due  by  tbe  firm  of  Mansfield  &  Boaz.  Mans- 
field assigned  tbe  S300  note  to  another.  Aft- 
er getting  the  deed  from  Mansfield,  Boaz 
made  several  mcHrtgages  upon  the  property, 
and  died  insolvent  Appellee,  Delia  Boaz, 
who  Is  his  widow,  paid  off  these  mortgages 
and  took  an  assignment  of  them.  She  also 
bought  the  $300  note.  This  suit  was  brought 
to  settle  the  estate  of  Boaz  on  August  4, 
1888,  he  having  died  in  April  previous.  The 
court  adjudged  the  claims  of  Ddla  Boaz  a 
preference  over  tbe  debt  of  appellants,  Pon- 
der &  Riley,  and  they  appeal. 

Appellants  are  creditors  of  the  firm  of 
Mansfield  &  Boaz.  In  the  deed  which  Mans- 
field made  to  Boaz  for  the  land  in  controver- 
sy, a  part  of  tbe  recited  consideration  is, 
as  admitted  by  the  pleading,  that  Boaz  as- 
sumed and  agreed  to  pay  all  the  debts  of  the 
firm.  This  included  app^ants'  debt  Tbe 
payment  of  their  debt  was  therefore  a  part  of 
tbe  consideration  of  the  deed,  and,  this  con- 
sideration being  recited  in  the  deed,  they 
have  a  Iloi  on  the  land  for  their  money, 
which  is  of  equal  dignity  with  the  note  for 
$300  executed  by  Boaz  to  Mansfield  and  now 
held  by  appellee,  Delia  Boaz. 

The  prior  lien  for  the  Clark  debt  must  be 
first  paid.  We  see  no  otber  error  in  the 
record.  The  claims  of  Ddla  Boaz  appear  to 
be  properly  proven.  She  is  the  claimant 
and,  the  claims  being  upon  notes,  her  affida- 
vit stating  tbe  facts  required  by  the  statute 
makes  out  for  ber  a  prima  facie  cas& 
Though  in  two  cases  the  assignment  is  In- 
formal, still,  under  tbe  evidence,  the  court 
properly  sustained  tbe  claims. 

The  court  properly  refused  to  adjudge  ap- 
pellants a  preference  by  reason  of  the  execu- 
tion levy.  By  section  23fi8a,  Ky.  St,  no  such 
levy  shall  in  any  manner  affect  a  subsequent 
purchaser  or  Incumbrancer  without  notice, 
unless  a  memorandum  of  the  levy  Is  ffied  in 
the  county  clerk's  office,  as  therein  provided. 
This  was  not  done.  The  liens  upon  the  prop- 
erty being  purchased  by  appellee  Delia  Boas, 
she  was  thereby  pro  tanto  the  purchaser  of 
the  property,  and  is  within  the  protection  of 
the  statute,  although  those  from  whom  she 
purchased  may  have  had  notice  of  the  levy. 
The  rule  is  that  a  bona  fide  purcliaser  from 
one  who  has  notice,  if  be  purchases  with- 
out notice,  is  not  affected  by  the  fact  that 
the  person  from  whom  he  purchased  had  no- 
tice of  tbe  prior  equity.  Hardin's  Bx'rs  t. 
Harrington,  74  Ky.  367. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewitli. 
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TRAPP  et  aL  ».  ALDRIDOai 

AliDRIDOB  T.  TRAPP  et  aL 

'  (Court  of  Api>eal8  of  Kentucky.    April  17, 
1002.) 

JUDGMENT  —  SUSPENSION     BT     MOTION     FOR 
NEW  TRIAL— POWER  TO  SET  ASIDE  AFT- 
ER EXPIRATION  OF  TERM. 

Where  a  motiou  for  a  new  trial  of  an 
equitable  action  in  a  court  of  continaous  ses- 
sion was  made  within  15  days  after  the  judg- 
ment was  rendered,  as  authorized  by  K^.  St. 
(  907,  the  judgment  was  suspended  until  the 
motion  was  acted  upon,  and  therefore  the 
court  had  power  at  any  time  pending  that  mo- 
tion to  set  aside  the  judgment,  thou^  more 
than  60  days  had  elapsed  since  it  was  rendered. 

Appeal  from  circuit  court,  Campbell  couor 
ty. 

"Not  to  be  (^claUy  reported." 

Action  by  Adam  Waggoner,  trustee  of  the 
Bwlft  Iron  &  Steel  WorkB  Company,  and  oth- 
ers, against  the  Fidelity  National  Bank  and 
others,  for  a  settlement  of  the  assigned  es- 
tate. Judgment  upon  exceptions  to  commis- 
sioner's report  of  settlement,  and  John  Trapp 
and  others  and  J.  F.  Aldrldge,  receiver, 
prosecute  separate  appeals.  Affirmed  upon 
appeal  <>f  John  Trapp  and  others,  and  appeal 
of  J.  F.  Aldrldge,  receiver,  dismissed. 

C.  L.  Raison,  Jr.,  for  appeliauts  Trapp  and 
others.  W.  H.  MacKoy  and  John  W.  Her- 
ron,  for  appellant  Aldrldge. 

BURNAM,  J.  The  Swift  Iron  &  Steel 
Works  Company  was  a  corporation  created 
In  January,  1871.  For  several  years  prior  to 
the  transactions  out  of  which  this  litigation 
grew  E.  L.  Harper  was  president  of  the  com- 
pany, and  owned  a  controlling  amount  of  Its 
stock.  He  was  also  a  member  of  the  firm  of 
E.  L.  Harper  &  Co.,  large  dealers  In  pig  iron. 
Ore,  and  other  necessary  materials  used  by 
tottn  factories;  and  this  firm  for  many  years 
previous  to  Its  failure  in  June,  1887,  furnish- 
ed to  the  steel  comptmy  the  bulk  of  the  raw 
material  used  by  It,  accepting  In  payment 
therefor  the  notes  of  the  company;  and 
Harper  as  an  individual  was  also  at  all  times 
«  large  creditor  of  the  iron  and  steel  com- 
pany. On  the  1st  of  March,  1886,  Harper 
ort^nlzed  the  Fidelity  National  Bank  of  Cin- 
cinnati, and  became  Its  vice  president  and 
general  manager.  At  this  date  the  Swift 
Iron  &  Steel  Works  Company  was  largely  in- 
debted  to  other  banks,  which  had  been  re- 
newing its  paper  from  time  to  time.  In 
fact,  thoe  seems  to  be  llttie  doubt,  from  the 
record  filed  upon  the  former  appeal,  that  the 
company  was  Insolvent  at  the  date  of  the 
organization  •!  the  FideUty  Bank.  On  the 
day  on  which  the  bank  was  opened  for  busi- 
ness, the  iron  and  steel  works  company  bor- 
rowed $25,000  from  it  upon  a  call  loan,  and 
from  that  time  until  the  failure  of  both  cor- 
porations on  the  21st  day  of  June,  1887,  th« 
steel  company  was  a  large  and  constant  bor- 
rower of  the  bank.    During  the  year  18S — , 

*  Reported  by  Edward  W.  HIne*,  Esq.,  of  Um  Frank- 
tort  bar,  and  tormerly  state  reporter. 


Harper  became  Involved  In  an  oiormous 
wheat  deal  in  Chicago  that  ultimately  result- 
ed In  his  financial  destruction,  and  that  of 
both  the  Fidelity  National  Bank  and  the  Swift 
Iron  &  Steel  Works  Company.  To  raise 
money  to  carry  on  this  deal.  Harper  liad  his 
brother-in-law,  J.  U.  Mathews,  who  was  the 
treasurer  of  the  Swift  Iron  &  Steel  Works 
Company,  draw  checks  on  various  banks  in 
favor  of  the  Fidelity  National,  to  be  beld  by 
the  Fidelity  as  cosh,  and  which  were  taken 
up  by  checks  upon  the  Fidelity  Bank.  As 
the  result  of  this  system,  the  Fidelity  Bank 
was  carrying,  when  It  failed,  nine  checks 
drawn  between  the  23d  of  May  and  tbe  ISth 
of  June,  aggregating  ^18,292.  Att&  the  fail- 
ure of  the  bank  and  the  assignment  of  the 
iron  and  steel  works  company,  Armstrong, 
as  receiver  of  the  bank,  presented  to  tbe  com- 
missioner a  claim  against  the  bank  aggre- 
gating $611,000,  which  included  the  $418,- 
292  above  referred  to.  About  $586  of  this 
claim  was  allowed  by  the  circuit  Judge,  but 
on  appeal  to  this  court  it  waa  held  that  the 
nine  checks,  aggregating  $418,202,  should 
have  been  disallowed  as  claims  against  the 
iron  and  steel  company,  and  the  case  was  re- 
manded, with  instruction  to  allow  the  par- 
ties to  take  additional  proof  as  to  the  resi- 
due of  the  claims  asserted  by  the  receiver  of 
the  bank  against  the  steel  company,  which 
consisted  of  the  following  items: 

Call  loans,  March  1,  1886 $  25.000 

Call  loans,  June  9,  1886 40,000 

Call  loans,  July  20,  1886 ^      12,000 

Discounts. 

1887.  March    7.  Swifes  LA  S. Works 

note  6,000 

1887.  April    SO.  Swift's  I.  ft  S.  Works 
and  E.  Lk  Harper, 

per  note 10,000 

"    April    80.  Swift's  I.  &S.  Works 

note  10,000 

"    April    80.  Swift's  L&  a  Works 

note 10,000 

••     April    80.  Swift's  I.  ft  8.  W. 

note 10.000 

"  May  la  S.  I.  ft  S.  W.  note. .  10.000 
"  May  27.  8.  I.  ft  S.  W.  note. .  10,000 
"     June       &  &  L  &  S.  W.  note. .         5.000 

Total $137,000 

See  Trapp  v.  Bank,  101  Ky.  485v  41  S.  W. 
677. 

Upon  the  return  of  the  case  to  the  lower 
court,  an  order  specifically  mentioning  each 
item  of  the  alleged  claims  of  the  bank,  ex- 
cluding the  $418,202,  was  drawn,  directing 
the  commissioner  to  hear  proof  and  report 
as  to  each  specific  item.  Und^  this  order 
of  reference  appellee  Introduced  as  witnesses 
J.  H.  Mathews,  the  former  treasurer  of  the 
iron  and  steel  works,  and  W.  B.  McCauslin. 
an  expert  accountant.  Mathews  testified 
that  the  proceeds  of  the  three  call  loans  and 
the  seven  discounted  notes  woe  placed  to 
the  credit  of  the  iron  and  steel  company  in 
the  Fidelity  Bank,  and  were  checked  out  by 
them  for  the  use  of  the  company  In  its  busi- 
ness, filing  with  his  deposition  exbiblta  from 
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the  books  of  the  company,  which  showed  that 
all  of  this  money  was  In  reality  and  in  good 
faith  used  exclusively  for  the  benefit  of  the 
company;  and  his  statements  are  fully  cor- 
roborated by  McCauslln,  and  by  the  books 
of  the  Fidelity  Bank,  and  the  testimony  of 
its  ofBcers,  as  shown  by  the  record  upon  the 
former  appeal,  which  has  been  considered 
upon  this  appeal.  The  commissioner  allow- 
ed the  claim  of  appellee  in  full,  and  on  the 
12th  of  November  thereafter  appellants  filed 
exceptions  thereto,  and  on  the  29th  of  De- 
cember, 1889,  the  circuit  Judge  sustained 
these  exceptions,  and  disallowed  the  entire 
claim  of  the  bank.  On  January  6,  1900,  and 
within  15  days,  the  receiver  of  the  bank  filed 
motion  and  grounds  to  set  aside  the  order  of 
the  court  sustaining  exception  and  disallow- 
ing the  claim,  and  on  the  30th  of  June,  1900, 
the  circuit  Judge  entered  an  order  setting 
aside  his  order  of  December  29,  1889,  and 
confirming  the  report  of  the  commissioner. 
On  July  2,  1800,  appellants  filed  motion  and 
grounds  seeking  to  vacate  the  order  of  June 
SO,  1800,  and  on  the  2d  day  of  March,  1801, 
the  motion  of  appellants  to  set  aside  the  or- 
der of  June  30th  was  overruled,  and  on  the 
Itttb  of  March  a  Judgment  was  entered  di- 
recting a  payment  to  appellee  of  a  dividend 
of  13^  p^  cent.,  to  equalize  him  with  the 
other  general  creditors  of  the  iron  and  steel 
company.  Appellants  appealed  from  the  or- 
ders of  March  2  and  March  16,  1801,  and  ap- 
pellees have  also  prosecuted  an  appeal  from 
the  order  of  December  29,  1890. 

The  chief  point  relied  on  for  a  reversal  of 
the  Judgment  by  appellants  is  that  the  cir- 
cuit court  had  no  Jurisdiction  on  the  30th  of 
June,  1900,  to  set  aside  the  Judgment  entered 
on  the  29th  of  December,  1900,  and  that  this 
judgment  Is  consequently  a  nullity,  and  that 
the  Judgment  of  June  29,  1889,  Is  in  full 
force.  This  contention  Is  based  upon  the 
fact  that  the  Campbell  circuit  court  Is  a 
court  of  continuous  session,  and  that  after 
the  expiration  of  60  days  it  lost  all  power 
over  Judgments  previously  entered.  And  we 
are  referred  to  Williams  v.  Williams,  21  Ky. 
Law  Rep.  1208,  54  S.  W.  716;  Bristow  v. 
Bristow,  21  Ky.  Law  Rep.  481,  51  S.  W.  819; 
Bents  V.  Bentz.  21  Ky.  Law  Rep.  1225,  54  S. 
W.  715.  An  examlnntlon  of  these  cases  will 
disclose  that  no  motion  for  a  new  trial  was 
made  within  15  days,  as  required  by  section 
997  of  the  Kentucky  Statutes.  In  this  case 
the  motion  for  a  new  trial  was  made  in 
proper  time,  the  eftect  of  which  was  to  sus- 
pend the  Judgment  until  it  was  overruled. 
See  Lime  Co.  v.  Kerr,  78  Ky.  12,  and  Louis- 
ville Chemical  Works  ▼.  Com.,  71  Ky.  182. 
In  the  latter  case  this  court  said:  "There  Is 
no  Judgment  in  fact  until  the  motion  for  a 
new  trial.  If  made  in  proper  time,  is  disposed 
of.  This  motion  suspends  the  Judgment  un- 
tn  the  application  for  a  new  trial  Is  over- 
rated. Any  other  construction  of  the  law 
would  deprive  the  parties  of  the  right  to  an 
appeal  In  all  cases  where  the  court,  tot  pru- 


dential reasons  or  otherwise,  saw  proper  to 
continue  the  motion  from  one  time  to  an- 
other,—a  right  that  the  court  can  exercise, 
and  over  which  neither  the  counsel  nor  his 
client  have  any  controL" 

We  are  therefore  of  the  opinion  that  the 
court  did  not  lose  Jurisdiction  over  the  Judg- 
ment of  Jane  80th.  From  a  careful  exoml^ 
nation  of  the  entire  record,  we  are  of  the 
opinion  that  the  trial  court  did  not  err  in  al- 
lowing the  claim  of  (137,000  hi  favor  of  the 
receiver  of  the  Fidelity  Bank  against  the  es- 
tate of  the  Swift  Iron  &  Steel  Works  Com- 
pany. The  Judgments  appealed  from  by 
John  Train)  and  others  are  aflElrmed. 

As  the  order  of  December  28,  1890,  was 
set  aside  by  the  trial  court,  there  was  no 
Judgment  or  final  order  to  appeal  from,  and 
the  appeal  taken  by  Aldrldge,  receiver,  must 
be  dismissed,  and  it  is  so  ordered,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  this  ophilon.  , ' 


HBDGES  et  aL  ▼.  HBDGI1S.1 

(Court  of  Appeals  of  Kentucky.    April  18, 
1802.) 

ADVANCEMENTS— PARENT  AND  CHILD— COM- 
PENSATION OF  PARENT  FOR  CHILD'S 
BOARD— GUARDIAN  AND  WARD— PAYMENT 
MADE  FOR  GOODS  BY  DIRECTION  OF  WARD 
— PASBNT'S  COUUISSION  AS  GUARDIAN. 

1.  It  appearing  that  a  note  executed  by  the 
obligor  to  nis  father-in-law  was  iuteoded  mere- 
ly to  evidence  an  advancement  by  the  payee 
to  the  obligor's  wife,  the  court,  In  a  settle- 
ment of  the  accounts  of  the  obligor  as  guard- 
ian of  his  children,  properly  refused  to  treat 
the  assignment  of  the  note  to  the  obligor  by 
the  payee's  executor  as  a  payment  upon  a  leg- 
acy made  by  the  payee  to  the  wards. 

2.  Where  property  devised  to  testator's 
grandchildren  was  occupied  by  their  father,  be 
must  account  to  them  for  the  full  rental  val- 
ue of  the  property — $300 — from  the  time  of 
testator's  deatn,  though  testator  had  made 
an  entry  in  his  advancement  book  to  the  effect 
that  the  father  was  "to  be  only  charged 
$100.00  per  year  rent  as  an  advancement,"  as 
long  HH  he  occupied  the  property. 

3.  Where  a  father  was  working  for  about 
4>50  per  month,  he  was  eutitled  to  compensa- 
tion for  the  board  of  his  infant  daughters, 
who  had  considerable  estate,  the  income  of 
which  was  ample  to  meet  their  ordinary  wants. 

4.  A  father,  as  guardian  of  his  infant  daugh- 
ter, is  entitled  to  credit  by  a  payment  m:ide 
by  him  for  furnishings  for  the  ward's  parlor, 
which  she  bought  against  his  protest  and  di- 
rected Um  to  pay  for,  as  she  has  them  in  her 
possession  and  continues  to  use  them. 

5.  The  father  was  entitled  to  a  reasonable 
commission  as  guardian  upon  all  the  sums 
which  passed  through  his  hands. 

Appeal  from  circuit  court,  Harrison  county. 

"Not  to  be  officially  reported." 

Separate  actions  by  Gertrude  Hedges  and 
Aral)ella  Hedges  against  J.  T.  Hedges  to  sur- 
charge settlements  made  by  defendant  as 
their  guardian.  Judgment  for  defendant,  and 
plaintiffs  appeal.  Affirmed  as  to  appellant 
Gertrude  Hedges,  and  reversed  as  to  appellant 
Arabella  Hedges. 

'  Reported  br  Edward  W.  Hines.  Esq.,  of  tbe  Frank- 
fort bar.  and  formerly  state  reporter. 
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J.  T.  Simon,  tor  ftppeUants.  Blanton  & 
Berry,  tor  appellee.' 

WHITE,  J.  These  are  two  actions  consol- 
idated In  the  conrt  below.  They  are  brought 
by  Gertrude  Hedges  and  Arabella  Hedges 
against  appellee,  J.  T.  Hedges,  their  gnardlan, 
and  his  sureties  on  his  bond,  to  surcharge  set- 
tlements made  In  the  county  court  As  the 
two  plaintiffs  are  slaters,  and  derived  their 
estate  from  the  same  source  and  at  the  same 
time,  as  well  as  other  questions  common  to 
both,  the  cases  were,  after  answer,  consol- 
idated, and  referred  to  the  master  commis- 
sioner to  take  proof  and  make  settlement  of 
the  guardian's  acconnts.  The  plaintiffs  are 
the  daughters  of  defendant,  and  resided  with 
him  In  a  house  devised  to  the  children  by 
their  maternal  grandfather;  and  the  principal 
questions  arising  in  each  case  are  as  to 
charges  of  board  to  the  two  daughters,  and 
the  amount  of  rent  to  be  paid  for  the  bouse 
occupied  by  the  father  and  guardian.  The  re- 
port of  the  commissioner  ascertained  a  bal- 
ance dne  each  ward,  and  to  this  report  both 
Bides  excepted,  and  the  exceptions,  bdng 
heard,  were  determined,  and  a  corrected  bal- 
ance found  In  each  case  by  the  judgment  ap- 
pealed from.  By  the  Judgment  it  is  determin- 
ed that  Gertrude  Hedges  had  been  overpaid, 
but  there  was  due  Arabella  the  sum  of  |183.- 
25,  with  Interest  at  biennial  rests  from  March 
28,  1892.  To  reverse  these  Judgments,  this 
appeal  is  prosecuted. 

'>  It  will  only  be  necessary  to  discuss  here 
the  questions  presented  by  the  exceptions  to 
the  report 

The  first  exception  is  as  to  a  charge  to 
appellee  In  each  case  of  one-flftb  of  a  balance 
due  on  a  note  executed  by  appellee,  J.  T. 
Hedges,  to  W.  W.  Trimble,  appellants'  grand- 
father, and  assigned  to  appellee  by  the  ex- 
ecutor of  Trimble.  The  court  below  declined 
to  charge  this  to  appellee,  because  by  the 
proof  It  was  shown  this  was  in  fact  an  ad- 
vancement, and  so  Intended,  by  Trimble,  to 
the  wife  of  Hedges,  who  was  Trimble's 
daughter.  It  Is  perfectly  clear  that  Trimble 
made  advancements  to  his  daughter,  Mrs. 
Hedges,  of  more  than  this  sum,  being  done 
at  different  times;  and  some  evidence  of  such 
advancement  was  taken  In  writing  of  Hedgea. 
The  book  kept  by  Trimble  of  his  advance- 
ments to  his  children  shows  this,  but  whether 
this  note  is  that  evidence,  or  of  a  loan  made. 
Is  not  so  clear.  The  weight  of  the  evidence 
la  that  this  is  the  evidence  of  the  advance- 
ment that  was  not  to  be  coUected  of  Hedges, 
and  not  as  apitellants  contend,  a  payment  by 
the  executrix  to  appellee  as  a  part  of  appel- 
lants' legacy  under  the  will  of  Trimble. 

The  second  exception  relates  to  a  charge 
against  appellee  of  rent  at  the  rate  of  $300 
per  annum,  appellee  contending  that  this 
charge  should  be  only  at  the  rate  of  $100  per 
annum.  This  contention  is  based  on  a  writ- 
ing In  the  advancement  book  of  Trimble,  as 
follows:   "In  December,  1S74,  he  moved  Into 


my  dwelling  house  In  Cynthlana,  Ey.,  and 
I  Intend  [him]  to  be  only  charged  $100  per 
year  rent  as  an  advancement  out  of  my  prop- 
erty as  long  as  he  occupies  It  Joly  19, 1876." 
The  appellee  contended,  and  the  court  beld, 
that  by  this  provision  appellee  was  charge- 
able virlth  rent  at  $100  per  year  only,  although 
it  seems  to  be  conceded  that  tbe  rental  value 
is  $300  a  year.  In  our  opinion,  this  writing 
by  Trimble  in  his  book  of  advancements 
evidenced  his  intention  to  charge  Hedges 
with  only  $100  a  year  as  an  advancement  to 
Hedges'  wife.  But  when  Trimble  died,  and 
by  his  will  the  house  fell  to  the  Ave  children 
of  appellee,  this  agreement  of  lYlmbl^  if  it 
be  properly  so  called,  ceased  to  have  force, 
for  then  advancements  ceased,  and  devises 
and  legacies  were  to  be  considered.  In  our 
opinion,  appellee  is  chargeable  with  rent  at 
the  rate  of  $300  per  annum.  Instead  of  only 
$100,  as  the  Judgment  on  the  exceptions  de- 
termined. 

The  next  excq>tlon  common  to  both  Is  the 
charge  by  appellee  of  board  at  the  rate  of 
$175  per  annum  to  each  daughter.  The 
amount  of  the  charge  Is  not  seriously  gnes- 
tioned,  but  appellants  Insist  that  they  should 
not  be  charged  anything,  as  they  were  the 
daughters  of  the  guardian.  The  lirst  settle- 
ments made  by  app^ee  in  the  county  court 
show  no  charge  tox  board,  and  appellants  In- 
sist that  this  fact  evidences  an  agreement  not 
to  charge  board.  The  rule  ordinarily  Is  that 
a  parent  cannot  charge  his  child  for  board, 
but  there  Is  an  exception  to  this  rule  where 
the  parent  Is  in  limited  financial  circum- 
stances, and  the  child  has  In  Its  own  right 
ample  means  to  pay  for  its  support  We  are 
of  opinion  from  the  proof  that  these  cases 
come  within  the  exception  to  the  rule,  and 
that  here  the  father  was  entitled  to  be  paid  for 
board  by  these  two  daughters.  While  he  was 
working  for  about  $50  per  month,  they  had 
considerable  estate,  the  Income  of  which  was 
ample  to  meet  their  ordinary  wants.  There 
was  no  error  In  the  charge  for  board. 

Exception  was  made  to  Items  of  abont  $100 
in  the  account  of  Northcut  for  velvet  car- 
pet rugs,  portldres,  etc.,  as  paid  for  Ara- 
bella. The  proof  as  to  these  articles  is  that 
the  young  lady  bought  them  herself,  against 
her  father's  protest  and  advice,  and  directed 
her  father  to  pay  for  them.  This  action,  of 
Itself,  would  not  bind  her,  as  she  was  an 
Infant;  but  the  proof  further  shows  that  she 
has  them  in  her  possession  and  has  always 
used  them  In  her  parlor  room.  We  are  not  In- 
clined to  require  the  father  to  pay  for  these 
articles  out  of  his  own  means,  under  the  cir- 
cumstances. 

Exception  was  had  to  the  report  becaase 
appellee  was  not  allowed  5  per  cent  commis- 
sion on  all  the  sums  that  passed  through  his 
hands;  and,  on  the  other  hand,  complaint  is 
made  that  he  Is  allowed  anything  as  com- 
mission. We  are  of  opinion  that  the  Items 
of  credits  by  commissions  are  reasonable  and 
Just  charges,  and  they  will  not  be  disturbed. 
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In  the  other  BmaUer  itans  of  exception  the 
Judgment  seems  to  be  jnst  and  proper. 

The  result  therefcxe,  of  these  corrections, 
to  that  the  account  of  appellant  Gertrude  Is 
yet  overpaid  by  appellee,  and  she  is  entitled 
to  recover  nothing.  The  account  of  appellant 
Arabella  is  increased  by  one-flfth  of  the  In- 
creased yearly  rents,  or  $40  for  each  year,  fw 
six  years,  with  interest  amounting  to  $276, 
which  would  make  a  total  due  Arabella  of 
$459.2S,  with  interest  thereon  at  6  per  cent 
from  March  28,  1892,  calculated  in  biennial 
rests,  for  which  sum  Judgment  should  be  ren- 
dered. 

Wherefore  the  judgment  as  to  appellant 
Gertrude  Hedges  is  affirmed,  and  the  Judg- 
ment as  to  Arabella  Hedges  is  reversed,  and 
cause  remanded  for  Judgment  as  above  In- 
dicated, and  for  proceedings  consistent  here- 
with. 


DELKER  et  al.  v.  ETANSr  ABSTR  et  al.i 

(Court  of  Appeals  of  Kentncky.    April  22, 
1902.) 

CLERICAL  MISPRISION— RENDITION  OF  JUDQ- 
HENT  AFTER  CONTINXIANCB-DSLAT  IN  EN- 
TERING MOTION  TO  SET  ASIDE-JUDOMENT 
BARRINO  CUlM  OF  UBNHOLDBR  WHO 
FAILED  TO  ANSWER. 

1.  If  the  rendition  of  judgment  after  the 
entry  of  an  order  of  contiunance  was  a  clerical 
misprision  because  premature,  a  motion  to  set 
side  the  judgrnient  on  that  gronnd,  which  was 
not  made  until  the  second  term  after  its  ren- 
ditioD,  came  too  late,  as  the  motion  shoald,  un- 
der Civ.  Code  Prac.  |  510,  have  been  made  at 
the  first  term  thereafter. 

2.  In  an  action  to  enforce  a  mortgage  lien, 
creditors  who  were  made  defendants  to  the 
original  petition,  and  also  to  a  cross  petition, 
and  called  upon  to  assert  their  lien,  if  any 
they  had,  filed  an  answer  to  the  original  petl- 
tiou  asserting  a  mortgage  lien,  but  filed  no  an- 
swer to  the  cross  petition,  and,  after  the 
lapse  of  six  months  from  the  time  they  were 
summoned  to  answer  that  pleading.  Judgment 
was  rendered  barring  them  from  asserting  any 
other  lien  than  that  they  had  asserted  in  their 
answer  to  the  original  petition.  Htild,  that 
that  Judgment  is  binding  on  them,  and  will  not 
be  set  aside,  in  the  absence  of  anything  to 
•how  a  reason  tor  their  failure  to  answer. 

Appeal  from  circuit  court  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  A.  J.  MltcheU  against  A.  M. 
C.  Simmons  and  others  to  enforce  a  mort- 
gage lien.  The  administrator  of  Susan  Ev- 
ans filed  a  cross  petition.  Judgment  as  to 
priority  of  liens,  and  John  O.  Dellcer  an'd 
others  appeal.    Affirmed. 

R.  A.  Miller,  O.  W.  Jolly,  and  Little  & 
Little,  for  appellants.  C.  W.  Wells,  for  ap- 
pellees. 


WHITE,  J.  In  May.  1897.  A.  J.  Mitchell 
Instituted  this  action  to  enforce  a  mortgage 
lien  on  the  property  of  A.  M.  C.  Simmons, 
and  to  that  action  appellants  Delker  and 
Relnhardt  were  made  parties  defendant  be- 
canse  of  an  unsatisfied  mortgage  Hen  of  rec- 

'Reportsd  by  Bdwsrd  W.  Bines.  E8q.,o(  Of  Traak- 
lort  bar,  ana  formerly  staU  reporter. 


ord  in  their  favor  on  the  same  property. 
On  Jime  10,  1897,  appellee  Wells,  as  admin- 
istrator of  Susan  Evans,  filed  an  answer  and 
was  made  a  party  defendant  and  the  answer 
was  made  a  cross  petition  against  Simmons 
and  these  appellants,  Delker,  Relnhardt  and 
Little.  This  cross  petition  of  Wells  sets  up 
a  lien  on  the  same  property  in  lien  to  Mit- 
chell as  well  as  other  property,  created  by 
execution  levy.  On  June  11, 1897,  appellants 
Delker  and  Relnhardt  filed  an  answer  to  the 
petition  of  Mitchell,  In  which  they  set  out 
their  Hen  of  $1,800,  which  covers  the  same 
property  In  Hen  to  Mitchell,  and  also  the 
same  property  levied  on  by  the  execution 
of  Wells.  On  June  16, 1807,  this  answer  and 
croes  petition  of  Delker  and  Relnhardt  was 
amended.  The  summons  on  the  cross  pe- 
tition of  Wells  as  administrator  of  Evans 
was  executed  August  20,  1887.  on  all  these 
appeUants.  On  June  IC,  1897,  the  Owens- 
boro  Banking  Company  filed  its  answer  to 
the  petitions  of  MltcheU,  Wells,  and  Delker, 
etc.,  which  was  made  a  cross  petition 
against  Simmons.  This  cross  petition  as- 
serted liens  by  reason  of  an  execution  levy 
on  the  property  in  lien  to  the  other  parties. 
On  July  16,  1807,  there  was  a  Judgment  and 
decree  of  sale  in  favor  of  Mitchell  to  sat- 
isfy his  Uen  debt  which  was  conceded  to 
be  superior  to  all  the  others..  In  Septem- 
ber, 1897,  appeUee  WeUs  filed  an  am«ided 
petition  and  answer,  and  a  reply  to  the  cross 
petition  of  the  Owensboro  Banking  Com- 
pany, which  presented  some  issue  as  to  pri- 
ority of  the  execution  levies  which  are  not 
material  here.  The  sale  nnder  the  decree 
of  Mitchell  failed  to  satisfy  his  debt  and 
In  November,  1897,  appellants  Delker  and 
Relnhardt  took  a  personal  Judgment  against 
Simmons  for  the  amount  of  their  debt  $1,- 
800,  and  the  case  was  continued  as  to  the 
question  of  Hens.  On  February  17,  1898, 
there  was  a  decree  In  favor  of  Delker  and 
Relnhardt  enforcing  their  lien  to  satisfy 
their  Judgment  debt  of  (1,800,  and  also  a 
Judgment  that  the  Hen  of  the  Owensboro 
Banking  Company  was  superior  to  that  of 
Wells,  and  a  decree  of  sale  of  one  lot  to 
satisfy  that  Hen  of  the  Owensboro  Banking 
Company  and  that  of  Wells,  the  Judgment 
providing  that  If  the  property  brings  more 
than  sufficient  to  satisfy  the  banking  com- 
pany debt,  bonds  for  such  excess  shall  be 
payable  to  WeUs,  administrator;  but  there 
was  reserved  for  future  adjudication  ques- 
tions of  priorities  of  liens,  and  tlie  Judgment 
recites,  "and  this  action  Is  continued."  On 
February  24,  1898,  there  was  a  Judgment 
and  decree  entered  enforcing  the  Hen  of 
Wells,  administrator,  and  adjudging  his  Uen 
superior  to  all  others,  except  the  Owensboro 
Banking  Company.  The  Judgment  then  re- 
cites: "And  the  d^endants  J.  O.  Delker. 
L.  H.  Relnhardt  and  L.  P.  Little,  having 
been  duly  summoned  upon  said  cross  peti- 
tion of  said  Wells,  administrator,  and  called 
upon  to  set  np  whatever  Uen  they  had  on 
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the  property  descrlhed  In  said  crosa  petition, 
and  having  failed  to  nssert  any  Hen,  except 
by  reason  of  tbe  mortgage  for  $1,300  set  out 
herein  by  said  Delker  and  Relnhardt,  the 
said  defendants  are  now  barred  from  assert- 
ing any  other  Hen  on  said  property."  And 
then  the  former  Judgment  was  modified  as 
to  priority  between  Wells  and  Owensboro 
Banking  Company.  On  July  16,  1898,  be- 
ing the  second  term  of  the  Daviess  circuit 
court  after  the  rendition  of  the  above  judg- 
ment, appellants,  Delker,  Relnhardt,  and 
Little,  tendered  and  offered  to  file  an  an- 
swer to  the  cross  petition  of  Wells,  and 
asked  that  the  judgment  of  February  24tli 
be  set  aside.  In  October,  1898,  this  motion 
to  set  tbe  judgment  aside  was  overruled, 
but  the  appellants  were  permitted  to  file 
an  answer  and  cross  petition  asserting  their 
Hen  against  Simmons  by  reason  of  a  mort- 
gage executed  to  them.  This  appeal  Is  by 
Delker,  Relnhardt,  and  Little  from  the  judg- 
ment of  February  17, 1898,  that  of  February 
24,  1898,  and  the  order  of  October  11,  18^ 
refusing  to  set  these  judgments  aside. 

Appellees  have  filed  motions  to  dismiss 
the  appeal  for  failure  to  make  certain  par- 
ties appellees,  and  also  for  a  failure  to  re- 
vive against  the  real  representative  of  Sim- 
mons, but  In  our  view  of  the  case  a  de- 
termination of  these  motions  is  unnecessary, 
and  will  not  be  discussed. 

The  cross  petition  of  Wells,  administra- 
tor, in  which  appellants  are  made  parties 
and  are  asked  to  assert  any  lien  they  had 
on  the  property,  brought  them  before  the 
court  More  than  six  months  after  appel- 
lants were  summoned  and  called  on  to  as- 
sert their  lien,  a  judgment  was  rendered 
by  default,  barring  any  claim  they  might 
have  so  far  as  Wells,  administrator,  was  con- 
cerned. Tbe  pleadings  authorized  such 
Judgment  Two  of  the  appellants,  Delker 
and  Relnhardt,  were  active  in  the  case  in 
seeing  a  judgment  for  their  claim  of  $1,300, 
and  In  fact  obtained  a  judgment  on  Feb- 
ruary 17,  1898,  from  which  they  now  ap- 
peal. The  judgment  of  February  24th  was 
not  premature.  All  necessary  parties  were 
before  court  and  In  fact  all,  except  Little, 
actively  appeared  and  presented  a  claim  of 
right  in  the  action.  But  It  Is  said  that  the 
judgment  of  February  24th  was  a  clerical 
misprision,  because  premature  because  of 
the  order  of  continuance  made  on  February 
17th.  If  It  be  a  misprision  because  prema- 
ture, then  the  motion  to  set  aside  should 
have  been  made  at  the  regular  April  term, 
1898,  of  the  Daviess  circuit  court,  and  not 
at  tbe  July  term,  the  second  after  its  r^idl- 
tion.  Section  519,  Civ.  Code  Prat;  Wtog- 
fleld  V.  Cotton  (Ky.)  66  S.  W.  813.  In  the 
answer  filed  by  api>ellants  there  is  no  rea- 
son shown  why  an  answer  was  not  filed  to 
the  cross  petition  of  Wells  before  the  de- 
fault Judgment  In  view  of  the  fact  that 
appellants  Delker  and  Relnhardt  were  active 
In  tbe  case  all  the  time,  we  do  not  well  see 


bow  any  reason  could  be  offered  for  the 
failure  to  answer.  Appellants  were  afford- 
ed an  ample  opportunity  to  present  their 
claim.  They  were  summoned  and  called 
on  to  assert  their  lien,  yet  failed  for  more 
than  six  months,  and  permitted  a  judgment 
barring  them  to  be  rendered.  Under  these 
circumstances,  the  default  Judgment  not  be- 
ing error,  we  are  powerless  to  afford  any 
relief. 
Judgment  affirmed. 


KLEBER  et  al.  v.  KLEBER  et  al.* 

(Court  of  Appeals  of  Kentucky.    April  24, 

1902.) 

OONBTRUCnON    OF   WILL— POWER   OF    DISPO- 
SITION—RES JUDICATA. 

1.  Under  a  will  devisiug  to  testator's  wife 
his  estate,  "to  do  with  as  she  pleases,  provid- 
ed she  does  not  marry  again,"  and  providing 
that  after  her  death  any  of  his  estate  remain- 
ing "undisposed  of"  should  be  eoually  divided 
among  his  children,  the  widow  had  power  to 
dispose  of  the  estate  by  her  will,  so  as  to  de- 
feat the  devise  to  the  children;  and  it  is  im- 
material whether  she  assnmed  to  dispose  of 
the  property  as  her  own  or  by  virtue  of  the 
power  conferred  by  the  will  of  her  husband. 

2.  A  jadement  rendered  in  an  action  brought 
b^  the  widow,  to  the  effect  that  she  had  tbe 
right  to  sell  and  convey  the  land,  in  which 
the  court  expressed  the  opinion  that  she  took 
an  estate  for  life  or  widowhood  only,  did  not 
aftect  her  tight  to  dispose  of  the  proper^  by 
wUl. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, chancery  division. 

"Not  to  be  officially  reported." 

Action  by  WlUiam  F.  Scholl,  executor  of 
the  will  of  Louisa  Kleber,  deceased,  agsiust 
Jacob  Kleber  and  others,  for  a  construction 
of  the  will  of  plaintlCTs  testator,  and  for  the 
settlement  of  testator's  estate.  Judgment 
construing  will  and  confirming  report  of  com- 
missioner, and  Nora  Kleber  and  others  ap- 
peal.   Affirmed. 

Pryor  &  Sapinsky,  for  appellants.  Geo.  L. 
Everback  and  Isaac  T.  Woodson,  for  appel- 
lees. 

O'REAK,  J.  Jacob  Kleber  died  In  Octo- 
ber, 1893,  owning  two  pieces  of  realty  in 
Louisville.  His  will,  duly  probated,  thus  dis- 
posed of  them:  "(2)  I  give  and  bequeath 
unto  my  beloved  wife,  Louisa  Kleber,  all  of 
my  estate,  consisting  of  realty  and  person- 
alty, wherever  situated,  to  do  with  as  she 
pleases,  provided  she  does  not  marry  again. 
If  she  marries  again  she  should  have  only 
the  legal  third  part  (3)  After  the  death  of 
my  wife,  Louisa  Klel>er,  should  there  be  any 
estate  remain  undisposed  of,  I  desire  and  be- 
queath that  the  residue  be  equally  divided 
between  my  children,  share  and  share  alike." 
There  survived  the  testator  his  widow,  Loui- 
sa Kleber,  and  six  children.  After  the  mak- 
ing of  that  will,  and  before  the  testator's 
death,  one  of  these,  a  son,  August  Kleber, 

■Reported  br  Edward  W.  Hines,  BM|.,et  th*  Ftmak- 
tort  b&r,  and  tormerly  Kate  reporter. 
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died,  leaving  two  Infanta,  Nora  and  Minnie, 
appellants  here,  his  only  heirs  at  law.  The 
widow  contemplated  selllnK  these  lots. 
Speckert  &  Ritchie,  attorneys  at  law,  took 
the  matto:  of  the  title  In  hand,  fipeckert  hav- 
ing iH-lndpally  the  charge  of  It.  A  salt  was 
brought  Xty  the  widow  in  tiie  JetCoson  cir- 
cuit court  (common  pleas  division)  for  the 
construction  of  the  will.  It  being  alleged  that 
"doubts  existed  as  to  the  right  of  the  widow 
to  sell  and  convey  the  land."  The  court  ad- 
judged that  the  widow  had  such  right  In 
tbe  course  of  Its  opinion  the  court  held  that 
the  widow  took  an  estate  for  life  or.  widow- 
hood only  in  the  property.  Speckert  then 
prepared  deeds  from  the  widow  and  the 
adult  heirs  to  one  of  their  namb»  tor  a  re- 
cited consideration,  conveying  this  property, 
and  then  pr^tared  deeds,  all  of  whi<di  were 
executed,  reconveying  the  prt^kerties  to  the 
widow.  In  point  of  fact  no  consideration 
passed.  It  is  proven  that  it  was  the  pur- 
pose of  the  parties  to  merely  empower  the 
widow  (as  It  was  advised  she  should  thus 
be)  to  sell  and  convey  the  property.  Mrs. 
Ltcmiaa.  Kleber,  the  widow  of  Jacobs  falling 
to  sell  the  property,  disposed  of  It  by  ber 
will,  which  since  her  death  has  been  duly 
probated.  Slie  devised  the  property  In  equal 
shares  to  the  five  children  and  the  children 
of  tbe  dead  son,  August,  the  grandchildren 
taking,  together,  one-sixth.  In  a  suit  for  di- 
vision of  the  estate,  tbe  circuit  court  ad- 
judged each  child,  and  the  children  of  the 
deceased  son,  entitled  to  one-sixth  of  the  es- 
tate. Tbe  guardian  of  these  grandchildren 
appeals,  claiming  that  Mrs.  Kleber  took,  un- 
der the  deeds  above  named,  the  remainder 
Interests  of  ber  five  children;  that  one- 
sixth  was  taken  by  the  appellants  under  the 
third  clause  of  their  grandfather's  will;  that 
by  the  grandmother's  will  they  took  another 
one-sixth,  for  It  says  they  are  to  have  one- 
sixth. 

We  are  of  opinion  tbat  the  terms  of  Jacob 
Kleber's  will,  item  2,  quoted  herein,  gave  his 
widow,  not  only  the  title  during  ber  life  or 
widowhood,  but  the  "right  to  dispose  of  tbe 
property  as  she  pleased,"  which  included  the 
right  to  dispose  of  it  by  wUL  It  was  only 
In  tbe  event  she  failed  to  dispose  of  it,  or 
married  before  disposing  of  it  that  tbe  third 
clause  was  to  become  effective.  She  did  not 
marry  again.  Therefore,  as  she  "disposed" 
of  the  property  by  b»  will,  the  children  of 
August  Kleber  took  nothing  under  tbe  third 
clause  of  tbe  grandfather's  will.  They  must 
look  to  tbe  will  of  tbe  grandmottaer  for  title. 

Tbe  effect  of  tbe  judgment  of  tbe  common 
pleas  court  construing  tbe  will  Is  not  ma- 
t^al  here.  There  the  only  question  pre- 
sented to  the  court  upon  which  its  opinion 
was  sought,  or  attempted  to  be  given,  was 
as  to  tbe  right  of  tbe  widow  to  sell  and  con- 
vey tbe  land.  Nothing  was  done  under  that 
judgment  Tbe  court  was  not  asked  to  pass 
upon,  and  did  not  venture  to  pass  upon,  the 
right  of  tbe  widow  to  dispose  of  the  prop- 


erty by  will.  Wbetber  tbe  widow  conveyed 
tbe  property  under  her  will  as  her  own,  or 
by  virtue  of  tbe  power  conferred  by  the  will 
of  ber  husband,  is  ImmateriaL  Tbe  result 
is  the  same. 
Judgment  affirmed. 


liESLIB  et  al.  V.  MAXST.t 

(Court  of  Appeal*  of  Kentucky.    April  22, 

1902.) 

INFANTS— NBCESSITT  OF  PROVINO  ALLBOA- 
TIONS  NOT  DENIEI>-COFT  OF  WILL  AS  EVI- 
DENCB  OF  ITS  PROBATE— CONCLUStYBNESS 
OF  JUDOMBNT  OF  PROBATD-CONSTRUCTIOM 
OF  WILL-INTEREST  ON    LBQACT. 

1.  Under  Civ.  Code  Prac.  §  126,  subsec.  1, 
the  allegatlonB  of  a  petition  must  be  proved  as 
against  infant  def«tdant8,  though  not  trav- 
ersed. 

2.  A  certiS^  copy  of  a  will  which  shows 
only  that  it  was  recorded  in  the  clerk's  office 
is  not  evidence  that  it  was  admitted.. to  pro- 
bate. 

3.  The  validity  of  a  will  shown  by  the  cer- 
tificate of  the  clerk  to  have  been  admitted  to 
probate  cannot  be  questioned  In  a  collateral 
proceeding;  an  Appeal  from  the  Judgment  of 
probate  b^g  the  proper  remedy. 

4.  Where  a  testator  devised  all  his  profr 
erty  to  his  wife  "to  manage  and  dispose  of  as 
she  may  choose,  with  the  right  to  convey  land 
by  deed  If  she  desires,"  and  then  provided 
that  "any  sale  or  conveyance  of  land  or  any 
other  property  duriug  her  widowhood  it  is  my 
will  snail  be  valid  in  law  and  equity.  If  she 
should  marry  again,  oat  of  the  property  then 
in  hand  I  desire  she  may  have  what  the  law 
allows  her,  the  same  as  if  this  will  were  not 
made,"— the  will  gave  the  widow  absolute  pow- 
er of  dl^tosition  m  the  event  she  remained  un- 
married. 

6.  Where  testatrix  devised  to  plaintiff  "an 
acre  and  half  of  ground  here,"  It  was  error, 
as  against  infant  defendants,  to  direct  that  an 
acre  and  a  half  of  ground  be  laid  off  to  plain- 
tiff out  of  the  home  place  of  testatrix,  in  the 
absence  of  any  evidence  to  show  what  prop- 
erty was  allnded  to  in  the  will. 

6.  A  legacy  should  not  bear  interest  froia 
the  date  of  the  will,  as  the  will  spealcs  only 
from  the  death  of  testatrix. 

Appeal  from  circuit  court,  Monroe  county. 

"Not  to  be  ofBcially  reported." 

Action  by  R.  J.  Maxey  against  Sallie  Les- 
lie and  others  for  the  construction  of  a  will 
and  a  settiement  of  tbe  estate  of  testatrix. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed. 

Basil  Richardson  and  Harlln  Eubank,  tot 
appellants.    Sherman  Spear,  for  appellee. 

DU  RET.TiK,  J.  Tbe  appellee  brought  suit 
against  the  appellants,  who  are  tbe  adminis- 
trator with  the  will  annexed  and  the  other 
beirs  at  law,  besides  appellee,  of  Elizabeth 
J.  Maxey,  deceased.  Most  of  the  appellants 
are  Infants.  A  demurrer  to  the  petition  was 
sustained,  and  it  is  insisted  that  no  amended 
petition  was  filed  In  court  An  amended  peti- 
tion stating  grounds  for  the  appointment  of  a 
guardian  ad  litem  was,  however,  filed  in  the 
clerk's  office,  and  there  seem  to  have  been 
amendments  by  Interlineations  of  the  petl- 

'Reportad  by  EMward  W.  Hlncs,  Biq.,  of  th*  Frank- 
tort  bar.  and  formerlr  state  reportw. 
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tlon,  tbongh  we  flnfl  no  order  t»  tbat  effect 
In  tiie  record.  The  petition  la  based  upon 
two  papers,  one  of  whlcb  la  alleged  to  have 
been  probated  as  the  laat  will  of  Elizabeth 
J.  Maxey,  and  which  Is  shown  by  the  certifi- 
cate of  the  clerk  to  the  capj  filed  with  the 
I>etltlon  to  hare  been  adjudged  by  the  Monroe 
county  court  to  be  her  last  will,  and  ordered 
to  record,  and  the  other  of  whlcb  purports  to 
be  the  will  of  Radfwd  J.  Mazey,  the  hus- 
band of  Elizabeth  J.  Maxey,  but  Is  not  al- 
leged to  have  been  probated,  nor  shown  by 
the  certificate  of  the  clerk  to  the  copy  filed  to 
have  been  adjudged  to  be  his  last  wUL  The 
will  of  Radford  J.  liaxey  gives  all  bis  prop- 
erty to  hia  wife,  Elizabeth  J.  Maxey,  "to  man- 
age and  dispose  of  as  she  may  choose,  with 
the  right  to  convey  land  by  deed  If  she  de- 
sires, or  any  sale  or  conveyance  of  land  or 
any  other  property,  during  her  widowhood, 
It  Is  my  will  shall  be  valid  In  law  and  equity. 
If  she  should  marry  again,  out  of  the  prop- 
erty then  In  hand  I  desire  she  may  have 
what  the  law  allows  her,  tUe  same  as  If  this 
will  were  not  made,  and  the  same  as  though 
she  had  made  use  of  none  of  my  property.  I 
desire  her  to  manage  all  my  property  as 
above  described  without  giving  surety.  I 
hope  she  will  spend  liberally  out  of  what  I 
may  have  for  the  education  of  my  tdilldren." 
The  paper  probated  as  the  will  of  Elizabeth 
J.  Maxey  la  in  form  a  letter  supposed  to  be 
addressed  to  appellee,  as  follows:  "Oct.  14, 
1884,  1896.  My  Dear  Radford  I  want  you  to 
know  if  I  was  to  happen  to  die  before  I  have  a 
chance  to  make  a  will  I  want  you  to  have  an 
acre  and  half  of  ground  here  and  two  hun- 
dred and  fifty  dollars  In  money  he  has 
lived  with  me  and  been  kind  to  me  for  sev- 
eral years,  and  X  want  to  have  him  to  be 
certain  to  have  this  much  If  not  more  he 
has  not  got  much  education  and  I  hope  my 
children  will  be  willing  for  this  I  want  it 
done  It  la  my  will  and  desire  I  hope  the 
good  lord  will  assist  and  that  he  will  try  to 
live  a  Christian  life  and  he  and  his  brother 
love  one  another  as  this  Is  all  the  brothers 
there  are  in  the  family.  Oh  I  do  hope  the  lord 
will  l>e  with  them.  We  do  hope  and  pray  to 
the  good  lord  that  his  sister  Lucy  Feterman 
will  be  here  very  soon  E.  J.  Maxey."  The 
petition  alleges  that  doubta  and  controvert 
sles  had  arisen  as  to  the  boundary  of  the  VA 
acres  of  land  Intended  to  be  devised  to  ai>- 
pellee,  but  that  the  proper  construction  was 
that  there  should  be  allotted  to  him  1%  acres 
of  land  out  of  the  home  place  at  Tompkins- 
vllle,  including  the  dwelling  house,  outhouses, 
and  garden;  tbat  the  testatrix  was  the  own- 
er in  fee  and  in  possession  of  the  home  place 
at  the  time  of  her  death,  and  that  such  land 
should  be  so  allotted  to  him  in  fee;  that 
there  was  not  sufficient  estate  to  pay  the  leg- 
acy to  him  of  $250  and  the  debts  and  fimeral 
expenses  of  the  testatrix;  and  that  the  tract 
of  land  cannot  be  sold  without  materially  Im- 
pairing its  value.  The  prayer  is  for  a  con- 
struction of  the  will  as  to  the  location  of 


the  VA  acres,  for  a  reference  to  the  commla- 
sloner  to  ascertain  and  report  upon  the  as- 
sets and  Ilabllltiea,  for  a  sale  of  the  lands, 
the  payment  of  |2G0  and  Interest  from  Octo- 
ber 14,  1894,  to  appellee,  and  a  division  of 
the  remainder  of  the  proceeds  among  the  ap- 
pellants and  the  appellee,  according  to  the 
statute  of  descents,  as  heirs  at  law  of  EL  J. 
Maxey.  An  answer  was  filed  purporting  to 
be  filed  by  the  defendants  (appellants),  by 
which  It  was  denied  that  the  purported  will 
was  the  will  of  Elizabeth  J.  Maxey,  or  that 
tmder  it  appellee  was  to  have  1%  acres  of 
land,  or  any  land,  or  any  sum  of  money  as 
legatee,  or  that  he  took  title  tho'ennder  to 
any  land,  or  that  it  was  necessary  to  b^  any 
of  the  real  estate  of  testatrix  to  pay  the 
sum  of  1260  or  any  sum,  or  tiuit  Elizabeth 
J.  Maxey  had  any  title  to  the  land  attempted 
to  be  devised,  except  a  life  estate,  which  ter- 
minated on  her  death,  or  that  the  alleged 
will  was  valid  as  to  said  land;  and  alleged 
that  the  title  of  testatrix  to  the  land  in  ques- 
tion was  derived  from  her  deceased  hus- 
band under  his  will,  a  copy  of  which  was 
filed  with  the  petition,  and  that  the  will  of 
Elizabeth  J.  Maxey  was  void  for  uncertainty. 
Upon  these  pleadings  the  case  was  submit- 
ted, and  a  Judgment  rendered  sustaining  a 
demurrer  to  the  answer,  and  reciting  tbat  ap- 
pellants stood  by  their  answer,  and  further 
adjudging  tbat  under  the  will  of  R.  J.  Maxey 
his  widow  took  title  in  fee  to  all  his  estate, 
and  that  she  devised  to  her  son,  the  appellee, 
1%  acres  of  land  In  the  tract  on  which  she 
lived  at  her  death,  but  that  the  same  might 
be  cut  off  at  any  place.  The  case  was  refer- 
red to  commissioners  to  lay  off  the  1%  acres 
of  land,  and  the  residue  of  the  tract  ordered 
sold,  and  a  Judgment  given  to  appellee 
against  the  administrator  for  $250,  with  In- 
terest from  October  14,  1894. 

The  circuit  court  seems  to  have  overlooked 
the  fact  that  most  of  the  defendants  (appel- 
lants) were  infanta,  against  whom,  under  sec- 
tion 126,  aubsec.  1,  Civ.  Code  Prat,  the  al- 
legations of  the  petition  are  required  to  be 
proved,  though  not  traversed. 

There  is  no  evidence  in  the  record  except 
the  two  papers  filed  with  the  petition.  The 
certified  copy  of  the  will  of  R.  J.  Maxey 
shows  only  that  it  was  recorded  in  the  clerk's 
ofDce.  This  does  not  show  Oiat  It  was  ever 
admitted  to  probate.  See  opinion  of  Judge 
Lewis  In  Key  v.  Fields,  7  Ky.  Law  Rep.  68& 

An  issue  was  raised  by  the  answer  as  to 
the  ownership  of  the  property  in  question  by 
Elizabeth  J.  Maxey.  To  what  extent  the 
adult  defendants  bound  themselves  by  refer- 
ring to  the  paper  filed  with  the  petitl<m  as 
the  vrtll  of  R.  J.  Maxey  we  need  not  dete^ 
mine.  As  to  the  Infants,  it  was  necessary  to 
show  that  Mrs.  Maxey  waa  the  owner  of  the 
property.  The  will  of  Mrs.  Maxey  is  shown 
by  the  certificate  of  the  clerk  to  have  been  ad- 
mitted to  probate.  Its  validity  as  a  will  can 
therefore  not  be  questioned  in  this  proceed- 
ing.   An  appeal  from  the  judgment  of  pro- 
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bate  la  the  inroper  remedy.  Tbere  to  abso- 
lutely no  evidence  to  show  wbat  land  the 
supposed  testatrix  referred  to  by  the  words 
"an  acre  and  half  of  ground  here."  There 
is  not  even  any  evidence  to  show  what  land 
she  owned. 

The  averments  of  the  petition  are  not  soffl- 
cient  to  aathorlze  a  sale  of  the  land  as  in- 
divisible^ under  section  490,  Civ.  Code  Prac.; 
nor  are  there  any  safflclent  averments  under 
sections  428  and  420.  Moreover,  the  answer 
filed  seems  to  pat  In  issue  the  question  wheth- 
er the  1^  acres  supposed  to  be  devised  to  ap- 
pellee was  a  part  of  the  home  place  described 
In  the  petition.  To  that  extent,  at  least  the 
answer  was  good,  and  the  demurrer  should 
have  been  overruled. 

The  construction  placed  upon  the  will  of  R. 
J.  Maxey— that  It  gave  to  the  widow  absolute 
power  of  disposition  In  the  event  she  remain- 
ed unmarried— seems  to  us  to  be  correct 
Bnt  there  Is  no  evidence  to  show  what  prop- 
erty Mrs.  Maxey  alluded  to  in  her  will. 
Moreover,  the  legacy  should  not  bear  Interest 
from  the  supiMsed  date  of  the  will,  for  the 
paper.  If  a  will,  speaks  from  the  death  of  the 
testatrix. 

For  the  reasons  given,  the  Judgment  Is  re- 
versed, with  directions  to  set  aside  the  Judg- 
ment sustaining  the  demurrer  to  the  answer, 
to  permit  both  parties  to  amend  their  plead- 
ings, and  for  further  proceedings  consistent 
herewith. 


STONE   T.    COMMONWEMiTH.1 

(Oonrt  of  Appeals  of  Kentucky.    April  24, 

1902.) 

RECEIVINO     8TOI.BN     OOOD&— HVIDBNCE      07 

LARCKNT— INDICTMENT— SUFFICIENCY    OF 

DBSCRIFTION  OP  STOLEN  MONET. 

1.  Under  an  indictment  for  receiving  stolen 
money  knowing^  the  same  to  be  stolen,  the  tes- 
timony of  a  witness  that  she  took  the  money 
by  request  of  a  member  of  defendant's  fam- 
ily, wno  hid  it  in  defendant's  house,  was  com- 
petent to  show  that  the  money  was  iu  fact 
stolen;  bnt  the  statement  of  the  wituess  that 
she  went  back  next  day,  and  in  company  with 
ber  accomplice  examined  the  money,  was  in- 
competent bnt  not  prejudicial. 

2.  The  testimony  of  the  owner's  son  that 
before  the  loss  of  the  mouey  defendant  had 
promised  to  reward  him  if  he  would  get  some 
of  his  father's  money  for  defendant  was  not 
admissible  to  establish  the  offense  of  receiving 
stolen  money,  though  it  might  have  been  ad- 
missible upon  a  charge  of  larceny. 

3.  The  offense  of  larceny  and  the  offense  of 
knowingly  receiving  stolen  property  are  not 
degrees  of  the  same  offense,  though  th^  may, 
by  enress  provision  of  the  Criminal  Code  of 
I^ctfce,  be  joined  in  an  indictment 

4.  Under  Or.  Code  Prac.  I  135,  providing  that 
"in  an  indictment  for  the  larceny  or  embezzle- 
ment of  money,  or  United  States  currency  or 
bank  notes,  it  is  sufficient  to  allege  the  larceny 
or  eml>ezzlement  of  the  same,  without  specifying 
the  coin,  number,  deumninatlon  or  kind  there- 
of," an  indictment  for  receiving  stolen  money 
is  snfBdent  withont  any  other  description  of 
the  i^oney  than  that  it  was  "of  the  value  of 
one  hundred  dollars  and  of  other  value  of  twen- 
ty dollars  and  over."  ^ 

'Reported  by  Edward  W.  Hlnes,  Esq., of  the  Frank- 
fort bar,  and  formerly  atate  reporter. 


Appeal  from  drcnlt  court  Perry  comity. 

"Not  to  be  officially  reported." 

Sherman  Stone  was  convicted  of  the  of- 
fense of  receiving  stolen  money  knowing  it 
to  be  stolen,  and  he  appeals.    Reversed. 

Jesse  Morgan,  F.  J.  Eversole,  and  Wm. 
Tjewls,  for  appellant  C.  J.  Pratt  Atty. 
Gen.,  for  the  Commonwealth. 

DU  RBLliB,  J.  The  appellant  and  Vina 
Stone  were  Jointly  indicted  for  "feloniously 
receiving  stolen  money  of  the  value  of  one 
hundred  dollars  and  of  other  values,  luow- 
ing  the  same  to  be  stolen,  the  stealing 
whereof  Is  punishable  as  a  felony,  com- 
mitted In  manner  and  form  as  follows,  viz.: 

The  said  Sherman  Stone  and ,  on  the 

10th  S^tember,  1900,  In  the  county  and 
state  aforesaid,  did  unlawfully  and  fdonl- 
ously  receive  stolen  money  of  the  value 
of  $100  and  of  other  value  of  120  and  over, 
the  personal  property  of  Silas  Crawford, 
Icnowlng  the  same  to  be  stolen,  the  stealing 
whereof  is  punishable  as  a  felony,  against  the 
peace,"  etc.  Vina  Stone  demanded  a  separate 
trial,  and  the  commimwealth  elected  to  try 
Sherman  Stone  first  He  was  found  guilty, 
and  his  punishment  fixed  at  one  year's  con- 
finement In  the  penitentiary. 

The  principal  witness  for  the  prosecution 
was  the  14-year  old  daughter  of  Silas  Craw- 
ford, who  stated  that  Vina  Stone  got  ber 
to  slip  the  money  out  for  her.  She  said  that 
Vina  Stone  and  appellant  worked  for  her 
father,  hoeing  com,  that  day,  with  sev- 
eral of  the  Crawford  family;  that  she  and 
Vina  stayed  back  at  dinner  time;  that  Vina 
got  her  to  get  the  money;  that  she  kept  It 
until  after  they  quit  work  in  the  evening, 
when  she  went  home  with  Vina,  and  took 
the  money  and  gave  it  to  Vina,  who  hid  it 
In  the  house.  So  far,  the  testimony  of  the 
child  was  competent,  as  it  tended  to  es- 
tablish one  of  the  ingredients  of  the  of- 
fense of  receiving  stolen  money,  viz.,  that 
the  money  was  in  fact  stolen.  She  next 
stated  that  she  went  back  next  day,  and  in 
company  with  Vina  examined  the  money. 
This  was  incompetent  but  does  not  seem 
to  have  beoi  prejudicial  to  appellant  This 
witness  also  detailed  the  persuaslcms  which 
Vina  Stone  used  to  get  her  to  steal  the 
money,  bnt  stated  distinctly  that  appellant 
was  not  present  at  any  time  when  she  and 
Vina  talked  about  or  handled  the  money. 
She  also  testified  that  Vina  Stone  gave  ber 
$27  back,  $10  of  which  she  returned  to 
Vina,  and  put  the  other  $17  under  the  water 
bucket  at  her  home  after  the  Stones  had 
left  the  county.  A  pocket  bf  ticking  in 
which  the  money  had  been  kept,  and  a  knife 
which  was  with  the  money,  were  found  at 
the  home  of  tlie  Stones  some  days  after 
the  money  was  taken,  but  at  the  time  these 
things  were  found,  the  Stones  had  gone  to 
Magoffin  county,  and  the  house  was  in  pos- 
session ot  another  family,  who  had  lived 
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In  It  with  tbe  Stones.  In  all  this  there  Is 
no  testimony  whatever  to  connect  appel- 
lant with  stealing  tbe  money,  and  nothing 
to  show  that  he  ever  received  It  or  knew  of 
any  one  else  receiving  It 

The  evidence  which  Induced  the  court 
to  refuse  a  peremptory  instruction  was  doubt- 
less that  of  a  10-year  old  son  of  Silas 
Crawford,  who  stated  that,  before  the  loss 
of  the  money,  appellant  had  promised  to 
give  him  a  glass  toy  and  a  nickel  If  be 
would  get  some  of  his  father's  money  for 
appellant  There  was  evidence  that  tbe  boy 
made  a  somewhat  different  statement  at 
the  examining  trial.  This  testimony  was 
beyond  doubt  prejudicial  In  the  extreme  to 
appellant  It  showed,  if  true,  that  he  was  a 
man  who  would  not  hesitate  to  commit  such 
a  crime  as  that  with  which  be  was  charged. 
Was  it  competent?  The  evidence  detailed  by 
tbe  boy  might  have  been  admissible  upon  a 
charge  of  larceny.  But  while  section  127, 
BUbsec.  1,  of  the  Criminal  Code  of  Practice, 
authorizes  tbe  joinder  in  an  Indictment  of 
the  charge  of  larceny  with  tbe  charge  of 
knowingly  receiving  stolen  property,  they  are 
not  degrees  of  the  same  offense  (Or.  Code 
Prac.  t  263,  subsec.  8);  and,  hideed,  the  au- 
thorization by  section  127  of  their  joinder 
shows  that  they  are  not  degrees  of  tbe  same 
offense.  Being  evidence  of  a  different  of- 
fense from  that  whereof  appellant  was  in- 
dicted, this  testimony  was  not  admissible. 

The  testimony  of  the  girl— with  the  ex- 
ception before  mentioned— was,  we  think, 
admissible  to  show  tbe  fact  that  tbe  money 
was  stolen,  which  Is  a  necessary  Ingredl- 
«nt  of  the  offense  of  knowingly  receiving 
stolen  property. 

Instruction  2  seems  to  us  to  be  of  doubt 
fol  correctness,  and  to  be  further  objec- 
tionable as  not  based  upon  any  evidence  ap- 
pearing In  tbe  record. 

One  of  the  grounds  of  the  motion  for  new 
trial  is  that  the  demurrer  to  the  indictment 
was  overruled.  The  record  does  not  show 
that  any  demurrer  was  filed.  By  section  185 
of  the  Criminal  Code  of  Practice  it  is  provided 
that  "in  an  indictment  for  the  larceny  or  em- 
bezzlement of  money,  or  United  States  cur- 
rency or  bank  notes.  It  Is  sufficient  to  al- 
lege the  larceny  or  embezzlement  of  the 
same,  without  specifying  the  coin,  number, 
denomination  or  kind  thereof."  As  matter 
of  course,  no  more  accurate  or  definite  Iden- 
tification of  the  money  should  be  required 
in  an  indictment  for  receiving  stolen  money 
than  would  be  required  In  an  indictment  for 
its  larceny.  This  provision  of  tbe  Code 
was  adopted  subsequent  to  the  decision  In 
Rhodus  ▼.  Com.,  2  Duv.  159,  relied  on  for 
appellant  With  some  hesitation  we  have 
reached  the  conclusion  that  the  statute  au- 
thorizes the  extremely  vague  and  indefinite 
description  given  In  the  indictment  and 
that  we  are  not  authorized  to  disregard  its 
provisions. 

For  the  reasons  given,  the  judgment  is  re- 


versed, and  cause  remanded,  with  direc- 
tions to  award  appellant  a  new  trial,  and 
for  further  proceedings  consistent  herewith. 


FOBWOOD  V.  FOBWOOD  et  aL* 

SAME  y.  LONG  et  al. 

(Court  of  Appeals  of  Keatncky.    April  25. 

1902:) 

TRIAL— PREMATURE!     SUBMISSION— INTERVBN- 

TION— DEED  HB3ERVINQ  LIFE  ESTATE 

TO  GRANTOR  NOT  RE%'OCABLE. 

1.  In  an  action  by  a  creditor  to  subject  land 
devised  to  his  debtor,  in  which  one  to  whom 
testator  had  conveyed  the  land  intervened, 
claiming  the  land,  tbe  fact  that  the  answer 
of  the  intervener  was  made  a  cross  petition 
against  plaintiff  and  defendant  did  not  post- 
pone the  time  ot  trial,  tbe  only  issue  being 
whether  plaintiff's  debtor  had  title  to  the  land. 

2.  A  writinz  in  the  form  of  a  deed,  and  re- 
corded as  such,  took  effect  at  once  as  a  deed, 
and  was  not  affected  by  a  subsequent  will 
made  by  the  grantor,  though  the  deed  provided 
that  it  was  not  to  take  effect  until  the  gran- 
tor's death,  that  provision  being,  in  effect 
merely  the  reservation  of  a  life  estate  by  the 
grantor. 

Appeal  from  circuit  court,  Oldham  comity. 

"Not  to  be  offldaUy  reported." 

Action  by  C.  W.  Forwood  against  W.  8. 
Forwood  on  certain  promissory  notes.  In- 
tervention by  A.  S.  liOng,  asserting  title  to 
land  upon  which  an  attachment  obtained  by 
plaintiff  bad  been  levied,  and  plaintiff  ap- 
peals from  a  judgment  overruling  motion 
made  by  him  to  set  aside  a  judgment  dis- 
charging his  attachment  and  defendant  ap- 
peals from  a  judgment  adjudging  tlie  Inter- 
vener to  be  the  owner  of  tbe  land  in  con- 
troversy.   Affirmed. 

E.  El.  McKay,  for  appellants.  Jno.  D.  Car- 
roll and  Joe  Clore,  for  appellees. 

BDRNAM,  J.  The  facts  out  of  which  this 
litigation  grew  are  as  follows:  Nancy  Long, 
on  September  15,  1S73,  executed  the  follow- 
ing Insti-ument  which  was  duly  recorded  in 
tbe  office  of  tbe  county  coini:  clerk  on  the 
same  day:  "This  indenture,  made  and  en^ 
tcred  into  this  tbe  15th  day  of  September. 
1873,  between  Nancy  Long,  of  Oldham  coun- 
ty, Kentucky,  of  tbe  one  part,  and  Aiignst 
Leapold  Long,  of  tbe  city  of  New  Orleans, 
of  the  second  part  witnesseth:  That  for 
and  in  consideration  of  the  love  and  affec- 
tion which  I  bear  toward  the  party  of  the 
second  part,  and  what  be  has  heretofore  done 
for  me,  and  in  consideration  that  he  Is  still 
to  support  and  take  care  of  me,  and  of  the 
sum  of  one  dollar  to  me  in  hand  paid  by  the 
said  Long,  the  receipt  of  which  Is  hereby  ac- 
knowledged, I,  tbe  said  party  of  the  first 
part,  have  this  day  bargained,  sold,  and  con- 
veyed, and  do  by  these  presents  bargain, 
sell,  and  convey,  unto  the  said  August  Long, 
his  heirs  and  assigns,  forever,  the  following 
described  tract  of  land  in  Oldham  county. 
Kentucky,  •  ♦  •  containing  58%  acres. 
t 

'Reported  by  Edward  W. Mines, Esq., of  the  Frank- 
tort  bar,  aud  formerly  state  reporter. 
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being  the  same  land  conyeyed  by  tbe  com- 
mlesloner  of  the  Oldham  circuit  court  to 
Nancy  Long,  recorded  In  book  O,  page  472. 
It  iB  underatood,  however,  that  this  deed  U 
to  take  effect  at  the  death  of  said  Nancy 
liong,  at  which  time  the  party  of  the  second 
part  Is  to  be  entitled  to  the  possession  of 
said  land  and  the  absolute  title  thereto,  to 
have  and  to  hold  the  above-described  tract 
<^  land  onto  the  said  party  of  the  second 
part,  his  heirs  and  assigns,  forever,  to  take 
effect  at  the  death  of  Nancy  Long,  and  the 
party  of  the  first  part  farther  covenants  that 
she  will  warrant  and  def«id  said  tract  un- 
to the  party  of  the  second  part,  his  heirs 
and  assigns,  forever,  free  from  the  claims  of 
4ill  persons  whatsoever."  On  the  12th  day 
■of  Hay,  1808,  Mrs.  Long  wiUed  this  tract  to 
the  appellee  W.  S.  Forwood,  to  pay  a  med- 
ical bill  recited  In  the  will  to  be  dtte  him. 
In  Jannary,  1899,  Mrs.  Long  died,  and  In 
February  thereafter  the  appellee  CX  W.  For- 
wood Instituted  a  suit  against  the  appellee 
W.  S.  Forwood  on  two  notes,  aggr^atlng 
about  $1,000,  on  which  he  obtained  an  at- 
tachment on  the  grounds  of  nonresldency, 
which  he  bad  levied  on  this  land  as  the 
property  of  W.  S.  Forwood.  Long  was  made 
Ji  party  to  this  proceeding  on  his  own  pe- 
tition, and  set  np  the  fact  that  he  was  the 
owner  of  the  land  sought  to  be  subjected  by 
virtue  of  the  deed  made  to  him  in  1878,  and 
•denied  that  W.  S.  Forwood  owned  any  inter- 
est therein,  or  that  it  could  be  subjected  to 
the  alleged  claim  of  C  W.  Forwood  against 
him,  and  made  his  answer  a  cross  petition 
against  both  C  W.  and  W.  S.  Forwood, 
prayed  that  his  title  to  the  land  be  quieted, 
the  attachment  discharged,  and  appellants 
enjoined  from  disturbing  bis  possession.  W. 
S.  Forwood  was  proceeded  against  as  a  non- 
resident. At  the  following  term  of  the  court 
the  case  was  submitted  on  the  pleadings,  no 
reply  having  been  filed  by  either  C.  W.  or 
W.  8.  Forwood  denying  the  affirmative  aver- 
ments of  the  answer,  and  Judgment  was  ren- 
dered In  favor  of  the  appellee  Long,  and  the 
attachment  of  O.  W.  Forwood  discharged. 
At  the  November  term,  1S99,  both  C.  W.  and 
W.  S.  Forwood  moved  to  set  aside  this 
judgment  on  the  ground  that  it  was  prer 
maturely  rendered,  and  at  the  March  term, 
1900,  the  trial  court  refused  to  set  aside  the 
judgment  as  to  0.  W.  Forwood,  bat  permit- 
ted W.  8.  Forwood  to  file  an  answer.  In 
which  be  denied  that  the  paper  executed  by 
Mrs.  Nancy  Long  to  A.  L.  Long  on  the  15tb 
-of  September,  1878,  was  a  deed,  hot  said 
0iat  It  was  testamentary  in  character,  and 
bad  been  reveled  by  the  subseqaent  will  of 
Nancy  Long,  devising  the  land  to  him;  sec- 
aoi,  that,  if  a  deed,  the  grantee,  A.  L.  Long, 
had  not  kept  his  contract;  third,  that  It  was 
executed  for  the  purpose  of  defrauding  the 
creditors  of  the  grantor.  Upon  the  issues 
raUed  by  the  answer,  the  case  was  prepared 
for  trial,  and  on  final  hearing  bad,  at  the 
Jane  term,  1900,  the  court  adjudged  that  ap- 


pellee Long  was  the  owner  of  the  land. 
From  the  Judgment  of  March,  1900,  over- 
ruling his  moticm  to  set  aside  the  Judgment 
of  June,  1899,  C.  W.  Forwood  appeals;  and 
W.  S.  Forwood  from  the  Judgment  rendered 
at  the  June  term,  1900,  adjudging  Long  the 
owner  of  the  land. 

It  is  insisted  for  0.  W.  Forwood  that  the 
Judgment  appealed  from  was  premature,  for 
the  reason  that,  the  answer  of  Long  b^ng 
made  a  cross  petition,  the  cause  did  not 
stand  for  hearing.  The  only  defense  relied 
on  by  Long  in  his  answer  is  that  be  is  the 
owner  of  the  land  by  virtue  of  the  deed  of 
1873,  and  that  W.  S.  Forwood  took  no  title 
under  the  will  of  Mrs.  Long,  executed  more 
than  25  years  thereafter.  The  only  issue 
raised  by  the  answer  Is  as  to  the  title  of  W. 
S.  Forwood.  Of  course,  if  the  property  did 
not  belong  to  W.  S.  Forwood,  C.  W.  For- 
wood could  not  subject  It  to  the  payment  of 
debts  due  by  him.  There  is  no  claim  that 
W.  8.  Forwood  was  a  creditor  of  Mrs.  Lwig 
In  September,  1873.  The  real  question, 
tborefore,  to  be  decided  upon  this  appeal  la 
whether  the  instruinpnt  executed  by  Mrs. 
Long  in  1873  is  a  deed  or  wilL  We  think 
there  can  be  no  doubt  that  it  Is  in  the  usual 
form  of  a  deed.  It  was  executed  In  the 
manner  prescribed  by  the  statutes  for  deeds, 
was  recorded  as  deeds  are  required  to  be 
recorded,  and  during  the  26  years  of  the  life 
of  the  grantor  it  was  not  assailed.  The 
mere  fact  that  the  grantor  retained  a  life  es- 
tate in  the  property  did  not  afTect  appellee's 
title  or  right  of  possession  thereunder  at  the 
death  of  the  grantor,  and  in  our  opinion  was 
an  irrevocable  conveyance,  unaffected  by  the 
subsequent  will.  The  testimony  fails  to  sup- 
port the  charge  of  failure  of  consideration. 
And  as  W.  8.  Forwood  had  no  Interest  in  the 
property  It  necessarily  follows  that  O.  W. 
Forwood's  effort  to  subject  it  to  satisfy  a 
debt  due  to  him  by  W.  S.  Forwood  must  falL 

For  reasons  indicated  both  of  the  judg- 
ments appealed  from  are  nfflrmed. 


MACAULET  et  al.  r,  LOUISVILLE  BANK- 
ING CO.  et  al.» 
(Court  of  Appeals  of  Kentucky.    April  23, 
1902.) 

BILLS  AND  NOTES-EQUrriBS  AVAILABLB 
AGAINST  ASSIGNEE!— ESTOPPBU 

1.  The  purchasers  of  nonnegotiable  mortgage 
bonds  executed  to  a  title  company  took  tbem 
subject  to  all  equities  in  ezisteuce  between 
the  payor  and  payee  before  notice  of  the  as- 
rignment,  and  therefore  the  pa^or  is  liable  to 
them  only  for  the  amount  which  he  actually 
received  on  the  bonds,  less  the  amount  which 
he  placed  iu  the  bands  of  the  payee  to  dis- 
charge an  Incnmbrauce  on  the  land,  but  which 
was  never  discharged;  and  the  covenant  of 
the  mortgagor  that  tne  land  was  free  from 
incumbrance  cannot  be  pleaded  by  the  as- 
signees as  an  estoppel  against  him,  as  it  was 
made  upon  the  faith  of  the  mortgagee's  agree- 
ment to  discharge  the  incumbrance,  and  could 

*  Reported  by  Bdward  W.  Hlnet,  Biq.,  of  tlM  Frank- 
fort  bar,  and  tormerly  state  reporter. 
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not  have  been  pleaded  by  the  mortgagee  him- 
•elf. 

2.  As  the  payor  had  no  reason  to  believe 
that  the  payee,  who  was  to  advance  the 
amount  of  the  bonds  in  the  erection  of  a  house, 
would  sell  the  bonds  before  the  money  was 
furnished,  he  is  not  estopped,  as  against  the 
assignee,  to  plead  that  he  did  not  receive  the 
money,  as  estoppels  are  not  favored,  and  moat 
be  clearly  made  out. 

Appeal  from  circuit  court,  JetCerson  coon- 
ty,  law  and  equity  division. 

"Not  to  be  offlclally  reported." 

Action  by  James  S.  Ray,  assignee  of  the 
German-American  Title  Company,  against 
the  German-American  Title  Company  and 
others.  Judgment  dismissing  cross  petition 
of  M.  K.  Macauley  and  Louis  Appel  against 
plaintlfT  and  others,  praying  for  the  cancel- 
lation of  certain  bonds  and  for  the  entry  of 
record  of  the  satisfaction  of  a  mortgage,  and 
the  cross  petitioners  appeaL    Reversed. 

McDonald  &  McDonald,  for  appellants. 
Cbas.  H.  Shields,  f<Hr  appellee  Rogers.  Har- 
nett &  Bamett,  for  appellee  Louisville  Bank- 
ing Co.  William  Krieger,  for  appellee  Stem- 
mle. 

H0B80N,  J.  Appellant  Louis  Appel  rec^v- 
ed  in  a  real  estate  transaction  two  bonds  ex- 
ecuted by  W.  F.  Turner  to  the  German- 
American  Title  Company,  which  had  been 
sold  and  guarantied  by  it  He  presented  the 
bonds  to  it,  and  was  paid  $600  for  one  of 
tbem,  and  was  credited  by  it  with  the  other 
bond.  He  bought  a  lot  on  Second  street  for 
$1,200,  and  paid  $660  in  cash,  giving  his  note 
for  the  remainder,  $660.  He  then  made  on 
arrangement  with  the  German-American  Title 
Company  to  furnish  him  $1,900  to  erect  a 
house  on  the  lot,  the  money  to  be  paid  out 
by  It  as  the  work  progressed.  He  bad  the 
deed  to  this  property  made  to  his  clerk,  Ma- 
cauley, who  held  the  title  for  him.  A  mort- 
gage was  made  to  the  title  company,  and 
six  bonds  executed  (three  for  $600  each,  one 
for  $200,  and  two  for  $100  each),  all  in  the 
name  of  Macauley,  but  for  Appel.  In  order 
to  make  this  mortgage  a  first  lien  <m  the 
proppity,  it  was  necessary  that  the  $560  pur- 
chase-money note  should  be  taken  up.  The 
title  company  agreed  to  do  this  with  the  pro- 
ceeds of  the  remaining  Turner  bond  which 
it  then  held;  Appel  paying  It,  In  addition, 
$60  in  cash  to  make  up  the  amount  of  the 
note.  WoA  was  then  begun  on  the  house, 
and  $700  was  paid  out  by  the  title  company 
upon  it,  but  it  did  not  pay  off  the  purchase- 
money  note  for  $680;  and,  in  this  situation 
of  things,  the  title  company  made  an  assign- 
ment. In  the  meantime,  however,  it  bad  sold 
all  six  of  the  bonds  to  appellees,  who  are 
bona  fide  purchasers,  without  notice.  The 
only  question  to  be  determined  in  the  case  is 
whether  they  or  appellant  Appel  must  bear 
the  loss. 

In  Waggoner  t.  Tltie  Co.,  58  8.  W.  981, 
this  court  held,  on  facts  very  similar  to  these, 
that  the  loss  must  fall  on  the  holders  of  the 


bonds;  and  we  do  not  think  there  Is  anything  { 
in  this  case  to  take  it  out  of  the  rule  there 
laid  down.  As  between  App^  and  tbe  tiUe  | 
company,  if  it  had  remained  the  holder  of 
tbe  mortgage  bonds  It  could  not  be  maintain- 
ed that  it  could  collect  from  blm  the 
bonds,  while  it  stiU  had  in  its  hands  the 
$550  received  by  it  from  him  to  pay  ofC 
the  purchase-money  lien  on  the  lot.  The 
payment  of  this  money  and  the  making 
of  tbe  m<»rtgage  was  all  one  transaction; 
and  as  it  failed  to  pay  this  note,  and  Appd 
had  it  to  pay,  as  between  him  and  it  the 
amount  so  paid  would  have  been  a  defense, 
pro  taato,  to  tbe  enforcement  of  the  mort- 
gage. As  no  part  of  the  $1,900  was  paid  to 
Appel,  all  the  money  being  left  in  the  titie 
company's  hands,  to  be  paid  out  by  It  as 
the  work  progressed  on  the  house,  as  between 
him  and  it  he  would  only  be  liable  on  the 
mortgage  bonds  for  the  amount  it  actually 
expended.  The  fact  that  the  mortgage  and 
bonds  were  made  In  the  name  of  Macauley 
for  Appel  is  immaterial,  as  the  real  facts 
were  well  understood  by  the  title  company. 
It  is  true  that.  In  the  mortgage,  Appel  stipu- 
lated or  covenanted  that  the  property  was 
tree  of  incumbrances;  but  this  does  not  es- 
Btop  him  from  setting  up  the  unpaid  $500  for 
purchase  money,  because  the  existence  of 
this  note  was  known  to  tbe  titie  company, 
and  it  expressly  agreed  to  pay  it  off.  Tbe 
mortgage  was  made  in  view  of  this  agree- 
ment after  the  money  had  been  placed  In  its 
hands  to  pay  this  note;  and,  as  between  it 
and  Appel,  it  could  not  rely  on  the  estoppel 
of  Appel  by  the  covenants  of  the  mortgage^ 
As  was  held  in  the  Waggoner  Case,  above  re- 
ferred to,  and  the  other  cases  therein  cited,  in- 
volving bonds  Just  like  these,  tbe  purchasers 
took  tbem  subject  to  all  equities  in  existence 
between  the  payor  and  the  payee  before  notice 
of  the  assignment.  The  proof  does  not  show 
that  Appel  executed  the  bonds  to  the  titie 
company  for  the  purpose  of  giving  it  credit, 
or  for  the  purpose  of  their  being  sold  by  the  i 
company,  or  money  being  raised  thereon. 
Bstoppds  are  not  favored,  and  must  be  clear- 
ly made  out,  and  this  estoppel  stands  on  the 
same  plane  as  any  other.  There  is  proof 
that  Appel  was  told  the  company  appeared 
not  to  be  in  good  condition,  but  he  was  also 
told  the  arrangement  was  all  right,  and  tliae 
is  nothing  in  the  record  to  show  that  he  had 
any  reason  to  brieve  when  the  bonds  were 
given  that  they  would  be  sold  by  the  titie 
company  before  the  money  was  furnished. 
Until  the  money  was  furnished,  the  bonds 
in  fact  had  not  been  paid  for;  and  the  com- 
pany, though  in  possession  of  tbem,  did  not 
really  own  them,  and  should  not  have  aold 
them.  The  company  professed  to  have  a 
large  capital.  It  was  doing  a  large  business. 
Appellees  purchased  the  bonds  relying  entire- 
ly upon  the  credit  of  the  company,  without 
inquiry  as  to  who  the  makw  was,  or  as  to 
the  value  or  condition  of  the  property  covm^  ' 
ed  by  the  mortgage.    We  do  not  think  that 
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tbey  sfaonid  demand  of  Appel  greater  care  or 
foresight  than  they  exercised  themselTee. 

Judgment  reversed,  and  caase  remanded 
for  a  judgment  as  above  mdlcated. 


POGGBNBURQ  t.  CONNirF.* 

<Coiirt  of  Appeals  of  Kentucky.    Ai»il  23, 

1902.) 

ARBITRXnON  AND  AWARD— BCCLBBIASTICAL 
COURT  A3  ARBITRATOR— flTATUTORT  METH- 
OD NOT  BXCLU8IVB-PART  OF  AWARD  VOID 
FOR  ONCBRTAINTY  —  AWARD  UBBRAIiLT 
CON8TRUBD. 

1.  While  the  civil  conrtp  will  not  enforce  the 
jadgments  of  ecclesiastical  coarts,  parties  may 
mbmit  a  controversy  to  the  memoera  of  sacn 
•  court  as  arbitrators,  and  the  award  duly 
made  will  be  binding. 

2.  The  statutory  method  of  arbitration  is 
inerel7  cnmnlatlve,  and  any  controversy  wUch 
mieht  be  submitted  by  a  parol  agreement  may 
still  be  arbitrated  as  at  common  law. 

3.  As  an  award,  to  be  sufficient,  must  settle 
the  amount  to  be  paid,  and  not  leave  it  to  be 
determined  by  another  tribunal,  an  award  of 
"$3,000  damages  and  support"  to  the  mother 
of  a  bastard  against  the  father  is  void  for  un- 
certainty as  to  the  support,  but  that  part  of 
the  award  may  l>e  rejected  as  surplusage,  and 
the  award  enforced  as  to  the  damages. 

4.  Every  reasonable  presumption  will  l>e  in- 
dnlged  in  favor  of  the  validity  of  an  award; 
and  therefore  where  it  was  alleged  in  the  peti- 
tion in  an  action  to  enforce  an  award  that  the 
submisidon  made  by  the  parties  was  of  "the 
matters  in  controversy  liietween  th«n,"  and 
that  the  arbitrators  "beard  tlie  evidence  on  be- 
half of  the  plaintiff  and  the  defendant,"  it 
will  be  presumed  on  demurrer  that  the  evi- 
deuce  heard  related  to  the  matters  submitted, 
and  that  the  award  was  on  account  of  those 
matters. 

5.  The  mother  being  charged  with  the  sup- 
port of  her  bastard  child,  the  damages  w»e 
properly  awarded  to  her. 

0.  As  the  suit  was  not  upon  the  finding  of 
the  ecclesiastical  court  as  the  Judgment  of  a 
court,  but  as  an  award  of  arbitrators,  it  was 
not  necessary  to  allege  tliat  the  judgment  was 
still  in  force. 

Appeal  from  clrcnlt  conrt,  Jefferson  conn- 
ty,  law  and  equity  division. 

"Not  to  be  officially  reported." 

Action  by  Matilda  Poggenbnrg  against 
James  J.  OonnUT  to  enforce  an  award.  Judg- 
ment for  defendant,  and  plalntlif  appeals. 
Reversed. 

W.  B.  Thomas  and  Jno.  E.  Holeman,  for  ap- 
pellant. McDermott  &  Ray,  Eolm,  Baird  & 
Spindle,  and  O'Neal  &  O'N^  for  appellee. 

HOBSON,  J.  Appellant,  Matilda  Poggoi- 
burg,  appeals  from  a  judgment  dismissing  on 
general  demurrer  her  petition  in  this  action. 
She  alleged  in  the  petition  that  in  the  month 
of  September,  1885,  the  defendant  J.  J.  Gon- 
niff,  bad  unlawful  sexual  intercourse  with 
her,  and  that  as  a  result  of  tiiis  intercourse 
Bfli  became  pregnant;  and  on  the  21st  of 
June,  1896,  gave  birth  to  a  male  child,  that  is 
still  living;  that  at  the  time  she  was  a  mem- 
ber of  the  Church  of  Our  Lady,  and  the  de- 
fendant was  the  pastor;  that  be  had  sexual 


■Reportad  by  Sdward  W.  HInet,  Efq.,of  tlw  Frank- 
fort bar.  and  formvljr  sate  rsportsr. 


Intercourse  with  her  In  the  parsonage,  with 
force  and  against  her  consent;  that  she  made 
complaint  to  the  authorities  of  the  Catholic 
Church,  and  accused  the  defendant  of  being 
the  father  of  her  child,  demanding  that  he 
make  suitable  provision  for  its  support;  tliat 
no  agreement  conld  be  made  between  her  and 
defendant,  and  thereupon  they  mutually 
agreed  to  submit  the  matters  in  controversy 
between  than  to  the  arbitration  of  the  eccle- 
siastical court  of  the  Roman  Catholic  Church 
of  the  diocese  of  Louisville,  composed  of  Rev. 
Father  Michael  Boucbet  and  Rev.  Father 
Louis  B.  Deppen;  that  the  plaintiff  and  de- 
fendant mutually  agreed  to  abide  by  and  par- 
form  any  award  and  decision  made  by  them, 
and  she  agreed  to  institute  no  action  for 
bastardy  against  the  defendant;  that  the 
ecclesiastical  court,  sitting  as  arbitrators, 
beard  the  evidence  on  behalf  of  the  plaintlfl 
and  the  defendant,  both  parties  being  repre- 
sented by  counsel,  and  in  the  month  of  AprH, 
1896,  made  an  award  that  the  defendant 
should  pay  to  the  plaintiff  ^,000  damages 
and  support;  that  the  award  was  made  in 
the  presence  of  the  plaintiff  and  the  defend- 
ant; and  that  he  bad  not  paid  her  any  part 
of  the  sum  awarded.  Judgment  was  prayed 
for  the  $3,000,  with  interest,  and  also  for  sup- 
port 

The  rule  la  well  settled  that  the  civil  courts 
will  not  enforce  the  judgments  of  ecclesiastic- 
al courts.  But  it  does  not  follow  that  parties 
may  not  submit  their  cootroversles  to  any 
arbitrators  they  see  fit  to  agree  upon.  Tbe 
suit  is  not  upon  the  judgment  of  the  ecdesl- 
astical  court  because  of  any  authority  it  pos- 
sessed as  such.  The  action  Is  based  on  the 
agreement  of  the  parties  by  which  they  un- 
dertook to  constitute  the  ecclesiastical  court 
the  arbiter  between  them,  and  agreed  to  abide 
by  its  decision  as  an  award.  Although  the 
statute  provides  a  method  of  arbitration,  any 
controversy  which  might  be  submitted  by  a 
parol  agreement  to  arbitrators  may  still  be 
arbitrated  as  at  common  law.  Tbe  object  of 
the  statute  is  not  to  repeal  tbe  common-law 
rule,  but  to  afford  a  more  certain  remedy, 
which  is  cumulative  to  the  common-law  pro- 
ceeding. Royse's  Adm'r  v.  McCall,  S  Bush, 
697;  Thomasson  v.  Risk,  11  Bush,  621.  In 
BO  far  as  the  award  refers  to  support  it  is 
void  for  uncertainty.  The  rule  is  that  an 
award,  to  be  sufficient  must  settle  the 
amount  to  be  paid,  and  not  leave  it  to  be  de- 
termined by  another  tribunal.  But  the  awarc^ 
is  sufficiently  certain  as  to  the  $3,000  and  so 
much  of  It  as  refers  to  support  may  be  re- 
jected as  surplusage.  We  are  unable  to  see 
that  tbe  award  does  not  sufficiently  follow 
the  submission.  The  rule  is  that  awards  are 
liberally  construed.  Arbitration  Is  encour- 
aged. An  award  will  not  be  rejected  If  by 
any  fair  construction  it  can  be  sustained.  It 
must  be  construed  according  to  common 
sense  and  popular  understanding.  Certainty 
to  a  common  Intent  is  all  that  is  required. 
Brown  v.  Wamock,  6  Dana,  49S.    No  intend- 


Digitized  byVjOOQlC 


846 


67  SOUTHWKSTBEN  EEPORTKE. 


(Ky. 


ment  wUI  be  indulged  to  overtorn  an  award, 
but  every  reasonable  Intendment  will  be  al- 
lowed to  uphold  It  2  Am.  &  Eng.  Enc.  Lew 
(2d  Ed.)  766.  In  8  Cycl.  Law  &  Proc.  973, 
the  rule  is  thus  well  stated:  "Following  tbe 
general  rule  of  favorable  construction  which 
is  now  applied  in  arbitration  proceedings, 
courts  do  not  travel  out  of  their  way  for  the 
purpose  of  overturning  awards;  but,  on  the 
other  hand,  they  will  refrain  from  exact  and 
technical  Interpretation,  and  will  indulge  ev- 
ecy  reasonable  presumption,  whenever  there  is 
any  room  for  such  indulgence,  in  favor  of  the 
finality  and  validity  of  an  award."  The  sub- 
mission made  by  the  parties  was  of  "tbe  mat- 
ters in  controversy  between  them."  On  these 
matters  it  must  be  presumed  the  arbitrators 
beard  the  evidence  on  behalf  of  "the  plaintiff 
and  tbe  defendant."  Under  the  rule  quoted 
above,  it  must  also  be  presumed  on  demurrer 
to  tbe  petition  that  the  award  was  on  account 
of  these  "matters  in  controversy"  which 
were  submitted  to  the  arbitrators  for  deci- 
sion. The  mother  is  charged  with  the  sup- 
port of  her  bastard  child,  and  the  damages 
therefor  wae  properly  awarded  to  her. 

As  the  suit  Is  based  on  the  agreement  to 
abide  the  award  of  the  arbitrators,  it  was 
unnecessary  for  tbe  plaintiff  to  aver  that  the 
judgment  of  the  ecclesiastical  court  is  still 
in  force.  The  suit  is  not  upon  it  as  tbe  judg- 
ment of  a  court,  but  as  an  award  of  arbi- 
trators. 

Judgment  reversed,  and  cause  remanded 
for  further  iiroceedings  consistent  with  this 
opinion. 


WHITTINGHAM  v.   SCHOFIBLD'S  TRUS- 
TEE et  al.i 
(CSourt  of  Appeals  of  Kentucky.    April  22, 
1902.) 

TBIT8T8— HBINVESTMBNT  OP  TH08T  FUND— 
UFE  ESTATES-PREMIUM  REALIZED  FROM 
SALE  OF  BONUS  FORMS  PART  OF  PRINCIPAL 
—PRECATORY  TRUST— DUTY  OF  TRUSTEE  TO 
PAY  TAXES  AND  COSTS  OF  REPAIRS  OUT  OF 
INCOME. 

1.  Where  a  will  creating  a  trust  empowered 
the  trustee  to  sell  for  reiuTestment  certain 
railroad  bonds  which  conRtituted  tbe  trust  es- 
tate, and  to  change  the  form  of  the  invest- 
ment,  the  trustee  did  not  abuse  his  discretion 
in  selling  the  bouds  aud  investing  tbe  pro- 
ceeds in  real  estate,  and  is  therefore  not  liable 
because  of  subsequent  depreciation  of  the  prop- 
erty in  value  by  reason  of  changed  conditions. 

2.  A  premium  realized  from  a  sale  of  the 
bonds  constituted  a  part  of  the  corpus  of  the 
trust  fuud,  and  was  therefore  not  subject  to 

■  appropriation  by  the  life  tenant  or  the  owner 
of  the  income. 

3.  A  provision  of  the  will  enjoining  upon  the 
beneficiary  of  the  income  tbe  support  of  tbe 
father  and  mother  created  a  precatory  trust, 
entitling  the  father  and  mother  to  a  support 
jointly  with  their  daughter,  and  the  trustee 
was  authorized  to  use  the  income  for  that  pur- 
pose after  paying  taxes  and  the  cost  of  ordi- 
nary repairs. 

4.  It  was  the  duty  of  the  trustee  to  pay  tax- 
es and  to  expend  upon  repairs  whatever  was 
reasonably   necessary    to   the    preservation    of 

>  Reported  by  Edward  W.  HinM,  Esq.,  of  tbe  Frank- 
fort bar,  and  tormerly  state  reporter. 


the  trust  property,  and  as  he  has  paid  oat  the 
entire,  income  for  the  support  of  the  life  tenant 
and  of  her  father  and  mother,  whose  support 
was  enjoined  upon  her,  without  paying  taxes 
or  making  necessary  repairs,  he  is  persousily 
liable,  as  against  the  life  tenant,  for  the  ac- 
cumulated taxes,  and  for  the  deterioration  of 
the  property  resulting  from  the  failure  to  make 
repairs,  except  to  the  extent  the  life  tenant, 
after  arriving  at  21  years  of  age,  may  have 
Icnowiugly  participated  in  the  appUcatioD  of 
the  total  income  to  the  support  of  the  family, 
leaving  the  taxes  unpaid  and  the  property  un- 
repaired. 

6.  The  trustee  should  be  charged  with  tbe 
rent  of  the  property  for  such  time  as  it  was 
not  capable  of  b^ng  used  because  oC  lade  of 
repairs  suffered  by  him. 

Appeal  from  circuit  court,  Jeffersoa  coun- 
ty, law  and  equity  division. 
"Not  to  be  ofBcially  reported." 
Action  by  Martha  Wbittlngham  against 
Sarah  Schofleld's  trustee  and  others  for  an 
accounting.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed. 

0.  B.  Seymour  and  E.  E.  McKay,  for  ap- 
pellant   li.  N.  Dembitz,  for  appellees. 

O'REAR,  J.  Sarah  Scbofleld  died  a  resi- 
dent of  Jefterson  county,  this  state.  In  Jan- 
uary, 1885,  leaving  a  last  will,  which  was 
duly  admitted  to  probate  and  record  in 
1880.  Among  other  personal  property  left 
by  tbe  testatrix  were  12  second  mortgage 
bonds  of  tbe  Louisville,  Cincinnati  &  Lex- 
ington Railroad  Company,  of  the  aggregate 
face  value  of  $10,000.  By  one  clause  of  her 
will  it  was  provided:  "I  give  and  bequeatb 
to  tbe  BMdelity  Trust  and  Safety  Vault  Com- 
pany of  Louisville,  Kentucky,  nine-twenti- 
eths of  my  aforesaid  bonds,  to  be  held  upon 
tbe  following  trusts:  First  To  pay  over 
tbe  income  from  said  bouds  to  my  great- 
niece,  Miss  Martha  Wbittlngham,  daughter 
of  my  nephew  William  O.  Wbittlngham  dur- 
ing her  life,  to  her  sole  and  separate  use, 
free  from  tbe  marital  rights  of  any  busband 
she  might  hereafter  have.  Tbe  object  of 
this  l>eqae8t  is  not  only  to  make  a  provi- 
sion for  the  said  Martha,  but  enable  her  to 
assist  in  tbe  support  of  her  fathK'  and  moth- 
er, William  O.  and  Maggie  Whittingbam,  as 
long  as  they  shall  live;  and  this  dnty  I 
strictly  enjoin  upon  ber."  Other  provisions 
follow,  by  which  the  descent  of  the  property 
is  regulated  In  the  event  of  the  death  of 
Martha  Wbittlngham  without  issue,  and  giv- 
ing the  bonds  in  remainder  to  George  Wbit- 
tlngham in  tbe  event  of  ttie  failure  of  issue 
by  her,  and  her  death  prior  to  the  death  of 
her  fath^  and  mother.  Tb^i  follows  clause 
7:  "The  Fidelity  Trust  and  Safety  Vault 
Company  and  George  S.  Wbittlngham,  the 
trustees  of  the  several  trusts  established  by 
the  will,  shall  have  power  to  change  the 
form  of  the  investment  left  in  trust;  to  sell 
the  securities,  and  reinvest  acting  each  with 
respect  to  the  trust  in  his  or  its  charge^ 
whenever,  in  tbe  several  judgment  of  the 
said  trustees,  tbe  same  shall  be  necessary 
or  expedient"    At  the  time  ot  tbe  death 
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of  the  testatrix,  appellant,  Martha  Whit- 
tlDgham,  -was  about  12  years  of  age.  The 
Fidelity  Safety  Vault  &  Truat  Company 
qualified  as  her  trustee,  and,  under  the  pro- 
visions of  the  will,  also  as  her  guardian,  and 
took  charge  of  the  fund  in  question,— the 
bonds  named.  Shortly  thereafter  the  trust 
company  sold  b<Mids  bequeathed  to  appel- 
lant's use,  the  principal  or  face  value  of 
-which  was  94,500,  for  16,540.94,  which  sum 
was  made  up  as  follows; 

Bonds ^,500  00 

Premium  thereon 876  7S 

Accumulated  interest 164  19 

$5,540  9i 

The  tmst  company  then  Invested  of  these 
fnnds  the  sum  of  f5,000  In  a  lionse  and  lot 
on  Fifth  street,  in  Looisville,  Ky.,  bought 
of  the  Liebermans,  and  rented  same  to  Wil- 
liam O.  Whlttlngham  for  1887.  Mr.  and 
Mrs.  Whlttlngham,  with  their  child,  appel- 
lant, continued  to  occupy  these  premises  un- 
til the  death  of  the  two  i>arents,  the  last  of 
whom  died  a  short  while  before  the  insti- 
tution of  this  suit,  and  some  2  or  3  years 
after  Martha  Wblttingbam  bad  arrived  at 
tbe  age  of  21  years.  Appellant  then  called 
upon  the  trustee  for  an  accounting  and  set- 
tlement of  its  trust,  and  upon  being  inform- 
ed that  the  trust  fund  had  been  invested  in 
the  house  and  lot  in  question,  and  that  all 
of  the  rents  and  income  therefrom  had  been 
applied  by  the  trustee,  or  bad  been  suffered 
by  it  to  be  consumed  by  the  father  and 
mother  of  appellant,  in  their  support,  ap- 
(lellant  renounced  the  investment,  and 
brought  this  action  for  an  accounting.  The 
trustee  answered,  setting  up  the  fact  that 
appellant's  parents  were  poor,  Lad  no  cap- 
ital or  income,  and  no  avocation,  and  that  to 
carry  out '  the  intent  of  the  will,  so  as  to 
make  the  principal  fund  bequeathed  by  the 
testatrix  perform  the  duty  of  supporting  all 
three  of  tbe  beneficiaries  named  (that  is, 
appellant  and  her  father  and  mother),  tbe 
trustee  Invested  |5,000  at  the  Instance  of 
appellant  (though  she  was  a  child  of  about 
12  years  of  age),  and  of  her  father  and 
mother.  In  tbe  bouse  and  lot  in  question; 
that  thereby  a  home  was  provided  for  the 
three  beneficiaries,  and  they  were  thereby 
enabled  to  keep  boarders  and  rent  out  rooms 
or  flats,  affording  an  income  to  sustain  the 
family.  For  a  few  years  tbe  trust  company 
kept  accounts  with  appellant's  father,  by 
charging  him  a  nominal  rent  of  about  $40 
per  month  for  the  premises,  and  crediting 
blm  for  the  maintenance  of  appellant  with 
tbe  amounts  of  this  rent,  less  taxes  upon 
tbe  property;  the  taxes  being  required  by 
the  trustee  to  be  paid  by  appellant's  parents. 
The  proof  shows  that  the  trustee  did  not 
pay  taxss,  nor  cause  them  to  be  paid,  for 
a  number  of  years  before  tlie  action  for  an 
aeoomiting  was  instituted,  and  that  It  had 
suffered  them  to  accumulate  to  tbe  amount 
of  fl,12M5>  wblcb  the  trustee  pleaded  it 


could  settle  by  paying  their  face^  with  costs, 
amounting  to  1^6.07.  Tbe  proof  further 
shows  tliat  the  trustee  bad  permitted  tb» 
premises  to  become  so  out  of  repair  that 
they  were  uninliabttable;  that  they  could 
not  be  rented  nor  used  without  consldemble 
repairs,  at  least  to  the  extent  of  1723,  esti- 
mated and  shown  by  the  trustee;  making  a 
total  of  91,619.97  necessary  to  be  raised  to 
save  the  premises  from'  sale  and  making 
them  habitable.  When  this  was  done  the 
house  and  lot  would  be  worth  between  $4,- 
000  and  $5,000.  Tbe  trustee  made  its  an- 
swer a  counterclaim,  and  sought  to  have  a 
lien  adjudged  against  tlie  property  to  the 
extent  of  $1,619.97.  The  court  below  dis- 
missed appellant's  bill  for  an  accounting, 
and  she  has  appealed. 

We  state  and  decide  the  questions  Involved 
in  this  appeal  as  follows: 

1.  While,  under  the  statutes  of  Kentucky 
ihea  in  existence,  a  trustee,  without  express 
power  to  do  so,  had  not  the  right,  without 
tbe  sanction  of  a  court  of  chancery,  to 
change  the  form  of  a  trust  Investment  of 
securities,  yet,  under  the  provisions  of  this 
will  quoted  above,  this  trustee  did  have 
tbe  iwwer  not  only  to  sell  the  securities  for 
reinvestment,  but  to  "change  tbe  form  of 
the  investment"  Tills  power  and  discretion 
might  be  properly  exercised  in  changing  the 
form  from  railroad  bonds  to  real  estate, 
under  the  circumstances  in  this  case  as  stat- 
ed. Keeping  In  view  the  object  of  the  tes- 
tatrix in  providing  support  out  of  its  in- 
come for  the  beneficiaries  named,  we  are 
of  opinion  that  the  trustee  acted  within  the 
scope  of  its  authority,  and  tbe  exercise  of 
Its  discretion  seems  to  have  been  fairly 
done.  Therefore,  to  the  extent  that  $5,000 
of  the  trust  fund  was  invested  in  the  house 
and  lot  In  question,  that  act  of  the  trustee 
Is  approved,  notwithstanding  the  value  of 
the  property  may  have  since  become  de- 
preciated because  of  change  of  conditions. 

2.  We  aro  of  opinion  that  the  premium 
realized  from  the  sale  of  these  bonds,  ta 
wit,  1876.76,  constitutes  a  part  of  the  corpu» 
of  the  trust  fund,  and  as  such  belonged  to 
the  owner  of  the  particular  estate,  and  was 
not  subject  to  appropriation  by  the  life  ten- 
ant or  tbe  owner  of  tbe  income.  Major  t. 
Hemdon,  78  Ky.  126;  Bank  v.  Lee  (Ky.) 
66  S.  W.  413.  From  this  it  follows  that 
the  capital  of  the  trust  fund  at  the  time  ap- 
pellee was  invested  with  its  possession  was 
$5,370.75.  Of  this  sum,  $5,000  has  been  ac- 
counted for.  The  remainder,  $376.75,  has 
not  been  accounted  for.  That  it  was  used 
In  paying  taxes  and  in  the  support  of  the 
life  tenant  or  tbe  beneficiaries  of  the  income 
named  in  the  will  Is  not  a  sufficient  response 
to  a  suit  for  an  accounting.  The  circuit 
court  erred  in  not  requiring  this  sum  to  be 
accounted  for. 

8.  We  are  furthermore  of  the  opinion  that 
the  language  quoted  from  the  clause  of  the 
will  bequeathing  tbe  income  of  these  bonds 
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to  appellant,  enjoining  upon  her  tbe  support 
of  her  father  and  moth^  therefrom,  created 
a  precatory  trust  (Major  t.  Hemdon,  supra ; 
HUl.  Trusts.  71;  Perry,  Trusts,  112);  that 
the  father  and  mother  were  entitled  to  a 
support  from  the  Income,  In  connection  with 
the  daughter's  support;  and  that  If  it  took 
all  of  the  Income  from  the  trust  fund  to  sup- 
port the  three,  an(\  it  was  so  applied,  such 
showing  Is  a  sufficient  accounting  to  an  ac- 
tion by  the  life  tenant  for  that  purpose. 
However,  this  right  of  support  Is  dependent 
upon,  and  must  be  considered  In  connection 
with,  another  liability  imposed  upon  the  In- 
come, which  Is  to  pay  the  taxes  and  keep 
In  repair  the  principal  trust  property.  The 
first  duty  of  a  trustee  must  be  to  preserve 
the  trust  property  Intact  To  do  this,  he 
must  not  sufTer  the  estate  to  waste  or  di- 
minish (Insurance  Co.  t.  Salisbury,  130  Mass. 
810),  or  fall  out  of  repair;  and,  while  he 
would  not  be  allowed  upon  his  own  respon^ 
stbillty  to  erect  costly  improTements,  he 
may  expend  upon  repairs  whatever  Is  rea- 
sonably necessary  to  the  preservation  of  tbe 
trust  property  (Ferry,  Trusts,  477).  See  au- 
thorities collected  In  27  Am.  A  Bng.  Enc. 
Law,  p.  168,  note  1.  Therefore,  instead  of 
allowing  the  whole  of  the  Income  to  the  life 
tenants  for  their  support,  tbe  trustee  should 
have  first  deducted  a  sufficiency  to  have  iiald 
the  taxes  and  to  have  kept  the  property  In 
reasonaUe  repair.  To  the  extent  that  It 
has  failed  to  do  this,  it  has  suffered  the  ap- 
plication of  the  income  to  an  improper  use. 
If  appellant  did  not  participate  In,  and  did 
not  assent  to,  such  application  after  hw  ar- 
rival at  the  age  of  21  years,  she  was  entitled 
to  surcharge  the  accounts  of  the  trustee  to 
the  extent  of  this  default,  which  was,  as 
has  lieen  shown,  (1,619.97.  The  record  be- 
fore us  does  not  show  satisfactorily  to  what 
extent.  If  at  all,  this  Income  was  applied 
exclusively  to  the  support  of  appellant  and 
her  father  and  mother  after  she  arrived  at 
21  years  of  age.  Upon  a  return  of  the  case, 
an  accounting  should  be  had  upon  the  fol- 
lowing basis:  All  taxes  and  all  deterioration 
of  the  property,  caused  by  the  failure  to  keep 
In  repair,  that  bad  accrued  prior  to  such 
time  as  appellant,  after  arriving  at  21  years 
of  age,  may  have  knowingly  participated  In 
tbe  application  of  the  total  Income  to  the 
support  of  the  family,  should  be  charged  to 
the  trustee.  For  to  that  extent  It  had  al- 
lowed an  Invasion  of  the  principal  of  tbe 
trust  fund,  and  it  is  no  answer  to  appellant 
that  she,  while  an  Infant,  was  the  bene- 
ficiary of  the  act  to  any  extent  Caruthers 
V.  Neal  (Ky.)  14  S.  W.  680.  To  the  extent 
that  appellant  after  arriving  at  full  age, 
and  with  knowledge  of  the  state  of  the  In- 
vestment and  the  title,  has  consented  to  the 
appropriation  of  the  total  Income  to  tbe  sup- 
port of  the  family,  leaving  taxes  nnpaid 
and  the  property  unrepaired,  she  should  be 
held  to  oe  estopped  from  claiming  off  of  the 
vustee  the  amount  of  such  taxes  In  default. 


and  the  value  of  such  deterioration  in  the 
property.  Whether  the  trustee  would  be  lia- 
ble to  the  owner  of  the  particular  estate  in 
remainder  for  an  accounting  in  the  future 
on  these  Items,  an  opinion  is  not  expressed. 

One  of  the  remedies  sought  by  the  trustee 
In  Its  conntwclalm,  and  which  seems  to  be 
relied  upon  in  argument  Is  to  have  tbe  pos- 
session and  use  oft- the  property  and  Its  in- 
come for  a  sufficfent  time  now  during  the 
life  of  appellant  to  recoup  tbe  expenses  of 
repair  and  the  accumulated  taxes  above  set 
forth,  and  which  It  has  paid  or  may  be  re- 
quired to  pay.  In  other  words.  It  is  pro- 
posed to  allow  the  trustee  Immunity  from 
the  consequences  of  its  past  neglect  by  de- 
nying to  appellant  the  cestui  que  trust  the 
enjoyment  of  the  Income  provided  by  the 
administratrix  for  her  support  for  a  con- 
siderable while,  at  least  This  should  not 
be  allowed. 

To  sum  up,  appellant  Is  entitled  during  ha 
life  and  Immediately  to  the  Income  of  the 
property  In  question,  less  taxes  and  neces- 
sary repairs  for  the  future.  She  Is  entitled 
to  the  Income  of  the  surplus  of  tbe  princi- 
pal not  invested  In  the  pr(q;)erty,  to  wit 
$376.76,  or,  if  such  sum  has  not  been  in- 
vested In  securities,  she  is  entitled  to  Inter- 
est thereon.  But  It  appears  that  the  Inter- 
est on  this  sum,  added  to  the  Income  from 
tbe  house  and  lot  would  not  more  than  have 
paid  the  taxes  and  repairs  and  the  support 
of  appellant  and  her  father  wad  mother  dur- 
ing her  minority.  Tha«fore  such  Interest 
upon  this  part  of  the  trust  fund  may  be 
set  ott  agahist  taxes  and -repairs  charged  to 
appellee  accruing  prior  to  appellant's  major- 
ity. Since  her  majority  the  interest  upon 
this  part  of  the  trust  principal  should  be  paid 
to  her,  or  set  off  against  taxes  which  she 
may  have  permitted  to  accumulate  against 
the  property  after  arrivhig  at  her  majority, 
if  paid  by  appellee.  From  the  date  of  the 
filing  of  this  suit  she  should  be  paid  the  in- 
terest or  Income  on  this  $876.76.  That  part 
of  the  principal  should  be  invested  under 
the  provisions  of  the  will.  Appellant  should 
be  charged,  and  her  Income  should  be  char- 
ged, to  appellee,  with  so  much  of  taxes  as 
have  been  paid  by  appellee,  and  so  much  of 
the  costs  of  repair  as  had  been  made  neces- 
sary by  reason  of  a^>ellanf  s  assenting  to, 
If  she  did  assent  to,  the  appropriation  of  the 
whole  of  the  rent  since  arriving  at  age.  and 
knowing  the  condition  of  the  title.  But  as 
It  appears  from  the  record  that  for  a  con- 
siderable time  the  property  was  iiot  used, 
and  was  not  capable  of  being  used,  because 
of  its  lack  of  repairs  suffered  by  appellee, 
appellee  should  be  charged  with  the  rent  of 
the  property  for  such  i>eriod,  to  be  offset 
against  the  sum  Just  directed  to  be  charged 
against  appellant  If  there  should  be  an 
excess  In  favor  of  appellee,  tbe  circuit  court 
will  direct  appellee  to  retain  such  percentage 
from  the  Income  of  the  trust  estate  for  tbe 
future  as  may  be  Just  to  be  applied  upon 
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such  excen,  leaving  to  appellant  a  sufficient 
sum  for  her  support,  to  tbe  extent,  at  leaat, 
of  one-half  of  the  incoma 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  proceedings  not  inconsistent 
herewith. 


WESTERN  UNION  TBU  00.  v.  MAT- 

THEWS.1 

(Conrt  of  Appeals  of  Kentncky.     April  24, 

1902.) 

TBI^EQRAFHS— DBLA.T  IN  DBUTBRINO  UBS* 
SAQB  ANNOUNCINQ  8ICKNB8S— FAILURB  TO 
TAKB  FIRST  TRAIN— INSTRUCTION  AS  TO 
CONTRIBUTORT  NEQLIOENCB— SPECIAL  CON- 
TRACT TO  DBIiIVBR  MBSSAOB  IN  COUNTRY. 

1.  In  an  action  against  a  tele^ph  company 
to  recover  damages  for  delay  in  delivering  a 
message  to  plaintiff  announcing  the  aiclcness 
of  hor  father,  whereby  she  was  prevented  from 
reaching  him  before  his  death,  evidence  of  fhe 
siclcnegs  of  plaintiff's  child  was  admissible  as 
an  occnse  for  her  failure  to  talce  the  first 
train  after  she  received  the  message,  but  not 
as  an  excuse  for  her  failure  to  take  the  first 
train  from  a  connectiiig  point  after  she  had 
bc^un  her  jonruey, 

2.  It  was  not  competent  for  plaintiff  to  show, 
as  an  excuse  for  her  failure  to  take  the  first 
train  from  a  connecting  i>oint,  that  she  did  not 
kuow  that  a  train  left  at  that  time,  as  it  was 
her  duty  to  inform  herself  as  to  tns  running 
of  trains,  and  to  take  the  first  one  that  she 
could   reasonably  take. 

3.  It  was  the  duty  of  plaintiff  to  make  the 
injury  from  defendant's  negligence  as  small  as 
posiiible.  and,  if  she  failed,  after  receiving  the 
message,  to  exerdse  that  care  to  reach  her  fa- 
tber  before  his  death  or  nnconsdonaness  that  a 
person  of  ordinary  prudence  wonld  have  used 
aiider  similar  drcnmstances,  and  such  failure 
contributed  directly  and  proximately  to  tbe  in- 
jury, she  cannot  recover;  and  the  court  should 
nave  so  instructed  tbe  Jury,  Instead  of  instruct- 
ing them  that  irfaintUf  could  not  recover  if,  "by 
reaiton"  of  such  negligence  on  her  part,  she 
was  ^evMtted  from  arriving  at  her  father's 
bedside  before  his  death  or  uncousdonsness,  as 
tbe  contributory  negligence  of  plaintiff  may  de- 
prive her  of  the  right  to  recover,  though  it  was 
not  the  sole  cause  of  tbe  injury. 

4.  While  defendant  was  under  no  obligation, 
under  its  rnles,  to  ddiver  the  message  to  plain- 
tiff four  miles  in  the  country,  yet,  naving  un- 
dertaken for  a  consideration  to  do  so,  it  was 
bound  by  its  undertaking,  tiioagh  it  may  have 
been  required  to  pay  out  more  than  the  consid- 
eration received  to  employ  a  runner  to  make 
the  special  delivery. 

5.  The  making  of  such  a  spedal  contract 
'was  within  the  apparent  scope  of  the  authority 
of  defendant's  agent,  and  the  conrt  properly 
excluded  evidence  attempting  to  restrict  the 
liability  to  a  transaction  between  the  sender 
«nd  the  agent  personally. 

Appeal  from  drcnlt  conrt,  Sbelby  coanty. 

rro  be  officially  reported." 

Action  by  Fanny  Matthews  against  the 
Western  Union  Telegraph  Company  to  re- 
«over  damages  for  delay  in  delivering  a 
messaga  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Richards  &  Ronald  and  Oeo.  H.  Fearsons, 
for  appellant  Willis  &  Willis,  for  appel- 
lee 

'Reported  by  Bdward  W.  HIdm,  Efa.,o(  the  Frank- 
fort bar,  and  formerly  stata  reporter. 
67  S.W.-C4 


O'RBAB,  3.  On  tbe  afternoon  of  Novem- 
ber 12,  1880,  appellee's  brother  lodged  at  ap- 
pellanfB  office  In  Springfield,  Ky.,  a  tele- 
gram, to  be  transmitted  and  delivered  to 
appellee  at  Shelbyville,  Ky^  stating,  "Come 
home;  fathv  very  sick."  The  message  was 
promptly  transmitted  to  Shelbyville.  The 
agent  there,  upon  Inquiry,  learned  that  ap- 
pellee lived  some  4%  miles  In  the  coontry. 
The  message  was  directed  to  tbe  care  of 
James  A.  McGanghey,  with  whom  appellee 
was  living.  Upon  learning  that  appellee 
lived  ont  of  the  town,  which  was  beyond 
appellant's  limit  for  delivering  messages,  no- 
tice was  given  the  sender  the  same  after- 
noon, to  wit,  November  12th,  apprising  him 
that  If  he  wonld  guaranty  the  additional  ex- 
pense, which  was  estimated  at  $1.B0,  the 
message  wonld  be  transmitted.  The  sender 
did  not  communicate  with  the  Springfield 
office,  however,  until  tbe  next  afternoon. 
He  then  told  the  agent  that  he  would  guar- 
anty the  payment  of  the  charges.  This  was 
wired  to  the  Shelbyville  office  at  once.  The 
Shelbyville  office,  not  having  heard  anything 
from  the  Springfield  ol&ce  on  the  afternoon 
of  fhe  12th,  nor  the  morning  of  the  13th, 
had  left  the  message  at  the  livery  stable 
of  Long  &  Weber,  where  Mr.  McGaughey 
stopped  whenever  In  town.  Upon  being  no- 
tified from  Springfield  on  the  afternoon  of 
the  IStb  of  the  guaranty  of  additional  char- 
ges, the  Shelbyville  agent  sent  to  Long  & 
Weber,  and  was  informed  that  the  message 
bad  been  delivered  to  McGaughey.  They 
learned  no  better  ontll  the  following  after- 
noon, when  some  one  from  the  livery  stable 
brought  tbe  message  to  the  Shelbyville  agent, 
who  Immediately  employed  a  runner  to  de- 
liver tbe  message  in  the  country,  which  was 
done.  It  was  delivered  at  7:30  o'clock  Sat- 
urday evening.  This  was  too  late  for  any 
train  leaving  Bhell^yville  for  Louisville  that 
night  There  were  two  trains  leaving  for 
Louisville  in  the  morning,  one  at  6  o'clock 
over  the  liouisvllle  Southern,  and  one  at  10 
o'clock  over  the  Chesapeake  &  Ohio.  Had 
appellee  taken  the  one  leaving  Shelbyville  at 
6  o'clock,  she  would  have  arrived  at  Louis- 
ville in  time  to  have  made  connection  with 
tbe  morning  train  for  Lebanon,  which  was 
about  nine  miles  by  turnpike  from  her  fa- 
ther's residence.  There  were  no  Sunday 
trains  (tbe  14th  was  on  Sunday)  to  Spring- 
field. Appellee  took  the  Chesapeake  &  Ohio 
train  on  Sunday  morning,  which  placed  her 
in  Louisville  too  late  for  the  Lebanon  train. 
She  remained  in  Louisville  with  a  relation 
until  the  following  afternoon.  There  were 
two  trains  leaving  Louisville  daily,  except 
Sunday,  to  Springfield,  one  at  8:30  In  tbe 
morning,  and  the  other  In  the  afternoon. 
Instead  of  taking  the  morning  train,  appellee 
first  sought  to  learn,  by  telegraphing  a  friend 
at  Springfield,  as  to  her  father's  condition. 
She  did  not  bear  In  time  to  take  the  momhig 
train.  When  she  arrived  Monday  afternoon 
be  was  dead,  having  died  about  S  o'clock  In 
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tbe  kfternoon.  In  this  suit  for  damages  she 
wa«  awarded  a  verdict  of  $500. 

Appellee  was  permitted  to  prove  tliat  her 
reason  for  not  taking  the  first  train  Sunday 
morning,  and  her  reason  for  staying  in  Loo- 
isTlUe  until  she  could  hear  further  by  an- 
other telegram  Monday  morning,  was  be- 
cause of  the  sickness  of  a  young  child  she 
had  left  at  home  and  was  unable  to  take. 
We  are  of  opinion  that  this  evidence,  so 
far  as  It  went  to  explain  why  she  did  not 
take  the  first  train  from  Shelbyvllle,  was 
relevant,  but  that  It  was  not  an  excuse  for 
her  not  having  continued  her  Journey  when 
begun;  at  least  so  f ar  a«  affecting  tbe  lia- 
bility of  the  company  Is  concerned. 

The  following  evidence  given  by  appellee 
was  also  objected  to:  "Q.  37.  State  whether 
or  not  yon  knew  anything  about  any  trains 
tD  Lebanon?  A.  No,  sir;  I  did  not  know 
anything  about  tbe  trains  went  from  Louis- 
ville to  Lebanon.  Q.  38.  State  whether  or 
not  you  knew  anything  about  the  trains  leav- 
ing Louisville  for  Lebanon  at  8  o'clock?  A. 
No,  sir;  I  did  not"  We  are  of  opinion  that 
this  evidence  was  Irrelevant  It  was  the 
duty  of  appellee  to  know,  or  to  Inform  her- 
self, as  to  tbe  running  of  the  trains,  and  to 
have  taken  the  first  one  that  she  could  with- 
in reason,  or  her  failure  to  do  so  would  have 
been  contributory  negligence. 

The  following  testimony  of  same  witness 
was  also  objected  to:  "Q.  44.  What  did  you 
do  tbe  next  morning?  A.  I  got  up  and  went 
to  the  Tenth  Street  Depot  about  six  o'clock, 
and  sent  a  telegram  to  Father  Hennessy  to 
know  how  my  father  was.  •  •  •  Q.  48. 
State  whether  or  not  you  got  an  answer  to 
that  dispatch?  A.  No,  sir.  *  •  •  Q.  51. 
Why  didn't  you  go  on  that?  A.  I  sent  the 
telegram  and  wanted  to  see  if  I  could  bear 
from  my  father,  and  If  he  was  dead  go  back 
to  my  sick  child.  Q.  52.  What  did  you  do 
when  you  failed  to  get  that  dispatch;  what 
did  you  do?  A.  Send  a  telephone  to  Mr. 
RusselL  Q.  53.  What  Information  did  you 
get  from  Mr.  Russell?  A.  Father  was  very 
low."  We  are  of  opinion  that  all  of  this 
was  Irrelevant  for  the  reasons  above  g^ven. 
It  should  have  been  excluded. 

Contributory  negligence  was  pleaded.  The 
court  gave  the  Jury  this  instruction:  "The 
court  Instructs  the  Jury  that  It  was  the  duty 
of  the  plaintiff,  after  the  receipt  of  the  tele- 
gram In  question,  to  exercise  ordinary  care 
and  diligence  to  arrive  at  the  bedside  of  her 
father  before  he  became  unconscious,  or  be- 
fore bis  death;  and  If  they  believe  from  the 
evIdMice  that  the  plaintiff  failed  to  exercise 
such  care  and  diligence  to  arrive  at  bis  bed- 
side before  he  became  unconscious,  or  bef<H« 
bis  death,  and  that  by  reason  thereof  the 
plaintiff  was  prevented  from  arriving  at  his 
bedside  before  he  became  unconscious,  or  be- 
fore bla  death,  then  the  law  Is  for  the  de- 
fendant, and  they  should  so  find."  Gray,  In 
hia  work  on  Communication  by  Telegraph, 
thus  itataa  tbe  law  relative  to  contributory 


negligence  hi  this  dass  of  cases:  "Sec  100. 
The  law  Imposes  upon  a  person  injured  by 
the  negligence  of  another  the  duty  to  make 
ressonable  efforts  to  render  that  injury  as 
small  08  possible;  and  it  does  not  permit  bim 
to  recover  damages  for  any  increase  of  loss 
consequent  upon  a  failure  to  ];)a4orm  that 
duty."  Also,  see  Joyce,  Electric  Law,  S  97:1. 
The  Injury  to  the  plahitlff  in  this  case  and  sim- 
ilar ones  is  the  mental  anguish  suffered  be- 
cause of  the  disappointment  experienced  by  be- 
ing deprived  of  an  opportimlty  to  be  present  at 
tbe  closing  hours  or  the  death  of  a  near  rela- 
tive. Where  the  negligence  of  the  carrier  is  tiic 
proximate  cause  of  this  deprivation  and  the 
consequent  suffering,  the  law  allows  a  recov- 
ery against  the  wrongdoer,  to  compensate  for 
the  injury  sustained.  There  Is,  however.  In 
all  instances  of  negligent  injury,  tbe  duty 
upon  the  injured  party  to  do  what  he  can  by 
making  reasonable  exertions  to  render  the 
injury  as  little  as  possible.  This  duty  is  posi- 
tively imposed  by  every  consideration  alike 
of  public  interest  and  sound  morality. 
Marr  v.  Tdegraph  Co.,  85  Tenn.  650,  3  S. 
W.  496;  Telegraph  Co.  ▼.  Briscoe  (Ind.  .\pp.) 
47  N.  E.  473;  Telegraph  Co.  v.  Mellon  (Tenn.) 
33  S.  W.  727:  Railroad  Co.  ▼.  Clark's  Adm'r 
(Ky.)  49  S.  W.  323;  Railway  Co.  v.  Stephens 
(Ky.)  22  S.  W.  812.  Nor  is  it  at  aU  requir- 
ed that  the  contributory  negligence  of  the 
injured  party  should  have  been  the  sole  cause 
of  the  Injury.  By  the  Instruction  given  on 
this  subject  the  trial  court  appears  to  have 
Imposed  upon  the  Jury  the  necessity  for  be- 
lieving, that  before  they  could  find  for  the 
defendant  on  account  of  plaintiff's  alleged 
contributory  negligence  they  must  find  that 
It  was  by  reason  thereof  that  plaintiff  was 
prevented  from  arriving  at  her  father's  bed- 
side before  he  became  unconscious,  or  before 
his  death.  We  are  of  opinion  that  It  is  snflS- 
cient  that  If  the  Jury  should  find  that  after 
plaintiff  received  the  message,  she  failed  to 
exercise  that  degree  of  care  to  reach  ber  fa- 
ther before  bis  death  or  insenaibUlty  that 
an  ordinarily  prudent  person  would  have 
used  under  similar  circumstances,  and  that 
her  failure  to  use  such  diligence  contributed 
directly  and  proximately  to  her  failure  to  see 
her  father  before  his  death  or  such  uncon- 
sciousness, then  tbe  Jury  should  have  found 
for  the  defendant  notwithstanding  they  may 
believe  the  defendant  was  guilty  of  negli- 
gence in  delivering  the  message  to  plaintiff. 
Upon  a  return  of  the  case  and  another  trial, 
the  court  should  give  an  instruction  on  this 
subject,  submitting  the  idea  Just  presented. 

It  IB  argued  for  appellant  that  it  was  un- 
der no  obligation  to  deliver  tiie  message  to 
the  plaintiff  four  miles  in  the  country,  and 
that  It  did  not  receive  or  contract  to  receive 
any  compensation  therefor.  It  was  shown 
that  appellant  delivered  messages  only  with- 
in the  limits  of  the  town  where  the  office  was 
situated  without  special  contract  extending 
Its  undertaking.  We  are  of  opinion  that  wiiile 
appellant  may  have  refused  to  have  under- 
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taken  to  ddiver  a  meaaaKe  beyond  the  limits 
of  its  lines  and  wltbtn  the  territory  prescrib- 
ed by  reasonable  rule  for  dellTering  mes- 
sflges,  as  for  example,  in  this  case,  to  the  lim- 
its of  the  town  where  the  office  was  sitoated, 
yet,  when  it  undertook  to  do  so  for  a  consid- 
eration, it  was  bound  by  its  undertaking,  al- 
though it  may  have  been  required  to  have 
paid  out  the  full  consideration  so  received,  <x 
even  more,  to  the  runn«:  whom  it  employed 
to  make  the  special  delivery. 

Nor  can  we  agree  that  the  making  of  such 
a  contract  by  the  agents  of  the  telegraph 
company  and  the  sender  of  the  message  was 
an  hidlTldual  transaction  between  the  sendw 
and  the  agent.  It  was  within  the  scoite,  or, 
at  least,  within  the  apparent  scoite,  of  the 
agent's  authority  for  his  master  to  make 
such  a  contract,  and  the  contract  when  made 
la  obligatory  upon  the  company.  The  circuit 
court  properly  excluded  the  eTldence  at- 
tempting to  restrict  the  liability  In  this  case 
to  a  transaction  between  the  sender  and  the 
agent  personally,  and  properly  refused  the  Idp 
Btruction  asked  on  this  point 

But  for  the  errors  herein  indicated,  the 
Jud^ent  is  reversed,  and  cause  remanded 
for  a  new  trial  not  Inconsistent  herewith. 


OSTER  T.  MBTER  et  aLi 

,'Oonrt  of  Appeals  of  Kentucky.     April  23, 

1902.) 

IN8ANB  PERSONS-^URISDICTTON  TO  APPOINT 
OOMMITTBB  —  NOTICB  OF  INQUBST  —  BVI- 
OBNCB  REQUIRED  TO  DISPENSE  WITH  PRB8- 
BNCB  OF  LUNATIC  AT  INQUEST. 

1.  !%•  criminal  branch  of  the  Jefferson  cir- 
cnlt  court  has  jurisdictioa  to  appoint  a  com- 
mittee for  the  estate  of  a  lunatic. 

2.  As  Ky.  St  i  2150,  which  gives  the  court 
Jurisdiction  to  hold  the  inquest,  also  imposes 
tfa«  duty  of  appointing  a  committee  to  talce 
charge  of  the  estate,  a  notice  of  the  proposed 
inqnest  having  been  given  to  the  lunatic,  no 
additional  notice  Is  necessary  to  authorize  the 
appointment  of  a  committee. 

8.  It  is  not  necessary  that  notice  of  the  In- 
quest should  run  In  the  name  of  the  common- 
wealth of  Kentucky,  actual  notice  by  the  com- 
monwealth's attorney  to  the  lunatic  of  the 
time  and  place  of  the  inqnest  being  sufficient, 
aapedally  in  a  collateral  proceeding,  where 
there  is  no  charge  of  fraud. 

4,  Under  Ky.  St.  i  21S7,  providing  that  up- 
on an  inquest  of  lunacy  the  personal  presence 
of  toe  ^raon  charged  may  be  dispensed  with 
it  certain  facts  are  made  to  appear  "by  the 
oath"  of  two  regular  practicing  pnysidaos,  the 
oral  testimony  of  two  physicians  showiae  the 
necessary  facts  is  sufficient  written  affidavits 
■ot  being  required. 

Appeal  from  circuit  court,  Jefferson  cona- 
tf,  chancery  division. 

"to  be  officially  reported." 

Action  by  Dora  Meyer  and  George  L.  Bver- 
iMCk,  azecntors  of  A.  J.  Meyer,  deceased, 
asalo't  August  Hennlg  and  another  to  en- 
force a  mortgage  lien.  Judgment  overruling 
ezoeptiona  of  Adam  Oster,  the  purchaser,  to 

•Reported  br  Bdward  W.  Binea.  Esq., of  th»  rraak- 
tmt  bar,  and  lormerlr  tut*  reporter. 


commissioner's  report   of  sale,   and   he   ap- 
peals.   Affirmed. 

W.  Pratt  Dale  and  Joseph  Sellgman,  for  ap- 
pellant O.  O.  Hieatt  for  appellee  committee. 
O.  L.  &  A.  G.  Everbach,  for  appellees  Mey- 
er's Ex'ra. 

BURNAM,  J.  This  action  was  Instituted 
by  the  appellees  Dora  Meyer  and  George 
Ik  Bverbach,  executors  of  the  will  of  A.  J. 
Meyer,  deceased,  to  enforce  a  mortgage  lien 
upon  the  real  estote  of  the  appellee  August 
Hennlg,  who  was  proceeded  against  as  a 
person  of  unsound  mind,  and  service  of 
process  was  bad  upon  him,  and  npon  the 
Fidelity  Trust  &  Safety  Vault  Company,  bis 
alleged  committee,  and  answer  was  filed  by 
the  trust  company,  as  committee,  stotlng 
that  It  could  make  no  defense.  A  Judg- 
ment was  rendered  enforcing  the  mortgage 
Uen,  and  at  the  commissioner's  sale  bad 
thereunder  the  appellant  Adam  Oster  be- 
came the  purchaser  of  the  property,  and 
subsequently  filed  the  following  exception  to 
the  confirmation  thereof:  "(1)  The  Interest 
of  the  defendant  August  Hennlg  did  not 
pass  by  the  sale,  because  the  said  August 
Hennlg  was  not  before  the  court  the  service 
of  process  upon  him  being  as  a  lunatic,  and 
upon  the  Fidelity  Trust  and  Safety  Vault 
Co.  as  his  alleged  committee.  The  Fidelity 
Trust  and  Safety  Vault  Co.  was  not  the 
committee  of  said  August  Hennlg,  because 
Its  appohttment  as  such  committee  was  void, 
having  been  made  in  the  criminal  division 
of  the  Jefferson  circuit  court  which  had  no 
Jurisdiction  over  the  estote  of  said  August 
Hennlg,  and  had  no  Jurisdiction  or  power  to 
appoint  a  committee  for  the  estate  of  said 
August  Hennlg.  (2)  Because  said  alleged  ap- 
pointment of  the  Fidelity  Trust  and  Safety 
Vault  Co.  as  committee  was  made  in  proceed- 
ings had  without  any  service  of  process  up- 
on or  notice  to  the  said  August  Hennlg." 
Upon  the  trial  of  the  exceptions,  by  agree- 
ment, the  record  of  the  proceedings  In  the 
criminal  division  of  the  Jefferson  circuit 
court,  wherein  August  Hennlg  was  adjudged 
to  be  a  lunatic  and  the  Fidelity  Trust  &  Safety 
Vault  Company  was  appointed  his  commit- 
tee, was  read  as  evidence.  That  record  dis- 
closes tljnt  on  the  26tb  of  November,  1001, 
J.  M.  Huffaker,  the  commonwealth's  attor- 
ney for  that  Judicial  district  notified  the 
Honorable  H.  S.  Barker,  Judge,  In  writing, 
that  he  was  reliably  Informed  that  August 
Hennlg  was  a  person  of  unsound  mind,  and 
a  lunatic,  and  requested  that  a  Jury  be  im- 
paneled to  toquire  Into  the  fact  It  also  ap- 
peared that  on  November  2Stb  the  common- 
wealth's  attorney  had  had  a  notice  signed  by 
him  served  on  August  Hennig  and  Fred  Heik- 
nig,  in  whose  custody  he  was  found,  notify- 
ing them  that  on  the  fonowing  day,  at  or 
about  the  hour  of  10  o'clock,  November  26, 
11)01,  In  the  criminal  division  of  the  Jeffer- 
son circuit  court,  an  Inquest  would  be  held 
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to  determine  wbetber  or  not  Hennlg  was  of 
tmsoimd  mind  and  Incompetent  to  manage 
bis  estate.  It  appears  tbat  Hennlg  was  not 
present  In  court  during  tlie  inquest,  but  two 
physicians  testified  that  it  would  be  unsafe 
to  bring  him  into  court,  and  bis  presence 
was  dispensed  with  by  an  order  of  court 
After  hearing  the  evidence  the  Jury  found 
appellee  Hennlg  to  be  a  person  of  unsound 
mind  and  a  lunatic.  And  the  court,  without 
further  notice  to  Hennlg,  appointed  the  EH- 
dellty  Trust  &  Safety  Vault  Company  a  com- 
mittee to  have  control  of  all  the  property, 
both  real  and  personal,  belonging  to  the  lu- 
natic, and  the  trust  company  immediately  ac- 
cepted the  appointment  and  executed  the 
bond  as  required  by  law.  The  circuit  Judge 
thereupon  overruled  the  exceptions  and  «»• 
firmed  the  master  commissioner's  report  of 
sale,  to  which  appellant  excepted,  and  from 
which  order  this  appeal  is  prosecuted. 
•  It  is  insisted,  first,  that  the  criminal  branch 
of  the  Jefferson  circuit  court  had  no  Jiulsdlc- 
tlon  to  appoint  a  committee  for  the  estate  of 
a  lunatic.  This  contention  is  based  upon  sec- 
tion 1S7  of  the  constitution,  which  provides: 
"Bach  county  having  a  population  of  one 
hmidred  and  fifty  thousand  or  over  shall  con- 
stitute a  district,  which  shall  be  entitled  to 
four  Judges.  •  •  •  CMminal  causes  shall 
be  under  the  exclusive  Jurisdiction  of  some 
one  branch  of  said  court,  and  all  other  litiga- 
tion In  said  district,  of  which  the  circuit 
court  may  have  Jurisdiction  shall  be  distrib- 
uted as  equally  as  may  be  between  the  other 
branches  thereof."  It  is  contended  that  the 
appointment  of  a  committee  to  take  charge 
of  the  estate  of  a  lunatic  is  a  purely  civil  pro- 
ceeding, of  which  the  criminal  division  of  the 
court  had  no  Jurisdiction.  In  the  case  of 
Taylor  v.  Barker  (Ky.)  47  S.  W.  217,  It  was 
held  that  an  Inquest  of  lunacy  was  a  quasi 
criminal  proceeding,  and  that  the  criminal 
division  of  the  JefTerson  circuit  court  had  con- 
current Jurisdiction  thereof  with  the  other 
branches  of  the  court  Section  2106  of  the 
Kentucky  Statutes  expressly  provides  tbat: 
"It  shall  be  the  duty  of  the  Judge  presiding  at 
such  inquest  to  make  all  necessary  orders  for 
the  appointment  of  a  committee,  and  the  se- 
curity of  the  estate  and  care  of  the  person 
found  of  unsound  mind,  imbecile,  or  incom- 
petent to  manage  his  estate."  Cases  might 
frequently  arise  in  which  the  estate  of  luna- 
tics would  be  seriously  Impaired  before  the 
attentlmi  of  the  othtx  divisions  of  the  court 
was  called  to  them. 

Having  held  that  the  criminal  division  of 
tbe  Jefferson  circuit  court  had  Jurlsdlctlcni 
to  hold  the  Inquest  it  necessarily  follows  that 
they  have  also  Jurisdiction  to  make  the  neces- 
sary orders  for  the  care  of  the  person  obd  the 
preservation  of  the  estate  of  the  lunatic,  and 
no  additional  notice  to  tbe  person  adjudged 
to  be  of  unsound  mind  Is  necessary  to  author- 
ize tiie  appointment  of  a  committee.  Tbe 
same  section  of  the  statute  wblch  gives  the 
court  Jurisdiction  to  bold  tbe  inquest  also  con- 


fers the  power  and  Imposes  tbe  duty  of  ap- 
pointing a  committee  to  take  charge  of  the 
estate. 

Appellant  also  contends  that  the  proceed- 
ings in  which  Hennlg  was  adjudged  a  lunatic 
were  void  tor  tbe  reason  that  tbe  notice  to 
him  of  tbe  time  and  place  of  tbe  Inquest  did 
not  run  in  the  name  of  the  commonwealtb  ot 
Kentucky,  as  required  by  section  123  of  the 
constitution,  and  was  not  directed  to  any  offi- 
cer authorized  by  law  to  serve  notice  or  pro- 
cess, but  was  addressed  to  him  by  the  com- 
monwealth's attorney  of  Jefferson  county. 
Section  2157  of  the  Kentucky  Statutes  pro- 
vides tbat:  "No  inquest  shall  be  held  unless 
the  person  charged  to  be  of  unsound  mind  or 
an  Imbecile  or  Incompetent  to  manage  bis 
estate  be  personally  In  the  presence  of  the 
Jury.  •  •  •  Tlie  personal  presence  of  the 
person  charged  shall  not  be  dispensed  with, 
unless  It  shall  appear  by  the  oath  of  two  reg- 
ular practicing  physicians  that  they  have 
personally  examined  the  individual  charged 
to  be  of  unsound  mind,  or  an  Imbecile,  or  in- 
competent to   manage   bis   estate,   and   that 

verily  believe  him  to  be  an   Idiot  or 

lunatic  and  Incompetent  to  manage  his  es- 
tate as  tbe  case  may  be;  and  that  his  condi- 
tion la  such  that  it  would  be  unsafe  to  bring 
him  Into  court"  Tbe  statutes  regulating  in- 
quisitions make  no  provl8i<«i  for  the  notice,  or 
manner  In  which  it  shall  be  given,  to  the  al- 
leged lunatic,  but  it  was  held  In  Stewart  v. 
Taylor  (Ky.)  03  S.  W.  783,  that  a  lunatic  was 
entitled  to  notice  of  tbe  pendency  of  tbe  al- 
leged proceeding  and  a  reasonable  opportuni- 
ty to  defend.  And  the  proceeding  would  have 
been  more  in  conformity  with  the  usual  pro- 
ceedings in  sucb  cases  if  it  had  been  based 
upon  an  aflldavit  filed  to  court,  upon  whlcb 
process  Issued  against  the  defendant  In  the 
name  of  the  commonwealth.  But  in  the  ab- 
sence of  any  statutory  regulation  as  to  the 
question  of  notice,  we  are  of  tbe  opinion  tbat 
proof  of  actual  notice  by  the  commonwealtb's 
attorney  to  Hennlg  of  the  time  and  place 
when  the  Inquest  would  be  held  was  soffl- 
clent  to  give  the  court  Jurisdiction  to  proceed 
with  the  Inquest  especially  in  collateral  pro- 
ceedings where  there  Is  no  charge  of  fraud. 
The  proceeding  was  not  hostile  to  the  rights  of 
the  lunatic,  but,  on  the  contrary,  was  for  bis 
benefit  and  tbe  preservation  of  his  estate. 

Appellant  also  complains  that  no  written 
affidavits  were  filed  by  the  physicians  who 
testified  that  It  would  be  unsafe  to  bring 
Hennlg  into  court,  and  that  the  record  did 
not  show  that  they  bad  personally  examined 
him.  The  statute  of  1SI4  required  that  In  "aU 
inquisitions  of  lunacy  the  lunatic  should  be 
brought  into  court  for  the  InspectlcHi  and  ex- 
amination of  the  Jurors,  unless  It  should  ap- 
pear to  tbe  court  by  written  affidavits  tbat 
tbe  lunatic,  owing  to  bad  health  or  being  in- 
capable of  control,  could  not  be  safely 
brought  Into  court"  But  under  tbe  present 
statute  'the  personal  presence  may  be  dis- 
pensed with,  if  It  appear  by  the  oath  or  af- 
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fldarlt  of  two  ngular  practicing  pl^atdans." 
It  does  appear  that  two  regular  practicing 
physicians  testlfled  to  tbe  necessary  facts  au- 
thorizing the  personal  presence  of  the  defend- 
ant to  be  dispensed  with,  and  written  affi- 
davits were  unnecessary. 

Upon  the  whole  case  we  are  of  the  oplnloD 
that  the  Judge  of  the  criminal  division  of  the 
Jefferson  circuit  court  had  the  power  and  au- 
thority, under  the  statute,  to  appoint  a  com- 
mittee to  have  charge  of  the  estate  of  Hen- 
nlg,  and  that  appellant  acquired  a  good  title 
to  the  property  purchased  by  him  under  the 
Judgment  appealed  from. 

Judgment  affirmed. 


WARE  T.  STATE, 

(Supreme  Court  of  Tecuessee.     March  22, 

1902.) 

HOMICIDB— NEW  TRIAI/— NEWLY  DISCOVKRED 
EVIDBNCB-NEQUOENCE— EXCUSE-INSTRUC- 
TIONS—REASONABLE  DOUBT. 

1.  Where  a  person  not  called  as  a  witness  in 
a  murder  trial  was  about  600  feet  from  the 
Rcene  of  tbe  murder,  and  saw  and  beard  what 
was  done,  and  the  defendant  saw  and  made  a 
rt>mark  to  him  at  the  time,  it  was  inexcusable 
negligeiice  on  the  part  of  defendant  not  to 
have  ascertained  before  trial  what  the  person 
would  testify  to,  and  such  testimony  will  fur- 
iiiRh  no  ground  for  a  new  trial, 

2.  Where  no  good  reason  is  assigned  for  nut 
fxamining  defendant's  witnesses  in  a  murder 
trial  as  to  certain  matters,  their  testimony  as 
to  sudi  matters  furnishes  no  ground  for  a  new 
trial. 

3.  li^Hiere  the  court  warned  the  jury  that 
thc^  could  not  convict  tbe  defendant  unless 
satisfied  from  the  proof  that  he  was  guilty  be- 
yond a  reasonable  doubt,  and  that  by  reason- 
able doubt  Is  meant  that  doubt  engendered  by 
an  investigation  of  tbe  whole  proof,  and  an 
inability  after  such  Investigation  to  let  the 
mind  rest  easily  upon  the  certainty  of  guilt  or 
innocence,  with  tne  statement  that  absolute 
certainty  of  guilt  is  not  demanded  to  convict, 
but  moral  certainty  is  required  as  to  every 
proposition  requisite  to  constitute  the  offense, 
the  use  of  the  words  "or  innocence,"  though 
inaccurate,  could  not  have  misled  the  jury  to 
defendant  s  hurt. 

Appeal  from  criminal  court,  Davldsoo 
county;  W.  M.  Hart,  Judge. 

Green  Ware  was  Qoovlcted  of  murder,  and 
brings  error.    Affirmed. 

Melvln  Young,  Leroy  McGregor  and  W.  H. 
Cooper,  for  plaintiff  In  error.  G.  W.  PlcUe, 
Atty.  Gen.,  and  M.  P.  Estes,  tor  the  State. 

BEARD,  J.  While  It  was  orally  stated  at 
tbe  bar,  and  U  reaffirmed  in  the  petition  be- 
fore us,  that  tbe  present  Is  the  first  appll- 
action  for  a  rehearing  In  this  case,  the  fact 
remains  that  it  is  the  second;  the  first  ask- 
ing for  a  rehearing  only  on  one  point,  while 
this  asks  for  re-examlnatlon  of  the  whole 
record.  This  Is  done,  as  Is  stated  In  the  pe- 
tition, under  tbe  constraint  of  a'  high  sense 
of  duty,  imposed  by  tbe  oath  of  office,  which 
the  counsel  for  the  petitioner  have  taken, 
and  because,  as  Is  averred  by  counsel,  they 
think  they  "are  correct  as  to  the  facts,"  and 


they  "know  they  are  correct  as  to  tbe  law." 
The  court  Is  not  lacking  In  a  due  regard  for 
the  professional  zeal  which  prompts  this  sec- 
ond application,  and,  but  for  the  pressure  of 
other  and  important  matters,  would  cheer- 
fully gratify  counsel  by  a  thorough  reinves- 
tigation of  the  ^itlre  rec(»d.  But,  circum- 
stanced as  the  court  is,  counsel  can  well  un- 
derstand that  its  whole  time,  nor  the  greater 
part  of  It,  cannot  be  devoted  to  any  one 
case.  Out  of  deference,  however,  to  the  im- 
portunity of  the  present  petition,  we  have 
devoted  such  time  to  a  re-examlnatlon  of 
the  case  as  could  be  spared,  and  as  its  im- 
iwrtance  required,  and  will  now  announce  the 
result  reached  by  us. 

1.  We  entertained  no  doubt,  as  stated  in 
our  original  disposition  of  this  case,  that 
tbe  jury  were  abundantly  warranted  In  find- 
ing a  verdict  of  murder  In  the  second  degree 
against  the  plaintiff  In  error,  and  further 
Investigation  has  not  served  to  weaken  this 
conviction.  It  would  be  a  waste  of  time  to 
restate  the  facts  disclosed  In  the  record. 

2.  Tbe  affidavits  filed  on  the  motion  for  a 
new  trial  were  not  overlooked,  but  as  this 
motion,  so  far  as  It  was  based  In  these  affi- 
davits, was  so  lacking  In  merit.  It  was  as- 
sumed that  the  counsel  were  not  serloois  in 
their  suggestion  or  assignment  that  the  trial 
judge  was  In  error  in  disregarding  these 
affidavits.  One  of  these  is  the  affidavit  of  a 
boy  of  12  years  of  age  at  the  time  of  his 
examination,  and  lees  at  the  time  of  the 
homicide,  who  undertook  to  give  a  detailed 
statement  of  the  conversation  of  the  par- 
ties, as  well  as  of  their  acts,  which,  upon  its 
face,  bore  unmistakable  marks  of  fabrica- 
tion. In  addition,  no  sufficient  reason  is 
given  why  plaintiff  In  error  did  not  avail 
himself  of  this  party's  knowledge  on  tbe 
trial.  It  Is  true  Ware  says  in  his  affidavit 
that  he  did  not  know  what  be  could  prove 
by  him  until  after  the  trial;  but  if  what 
this  boy  says  Is  true,  he  might  easily  have 
known  It  The  boy's  affidavit  places  him 
some  4S1  feet  away  from  the  scene  of  the 
difficulty,  but  near  enough,  according  to  bis 
statement,  to  see  what  was  done  and  to  hear 
distinctly  what  was  said.  Green  Ware 
knew  of  bis  being  there,  because  be  states 
that  In  passing  away  from  the  place  where 
tbe  deceased  was  stabbed  he  addressed  a 
remark  to  the  affiant  This  being  so,  It  was 
inexcusable  negligence  upon  the  part  of 
plaintiff  In  error  not  to  have  ascertained  be- 
fore tbe  trial  what  this  boy  would  testify  to. 
As  to  the  affidavits  of  the  two  negro  wo- 
men, used  on  the  motion  for  new  trial,  they 
were  witnesses  for  the  plaintiff  in  error,  and 
there  was  no  good  reason  asslgued  why  they 
were  not  examined  as  to  the  matters  set  out 
In  these  affidavits.  In  addition,  upon  the  dis- 
closures made  In  the  record  aa  to  these  wo- 
men and  other  associates  of  Ware,  the  trial 
judge  was  entirely  right  In  declining  to  gtre 
credence  to  their  statements. 

&  We  now  approach  the  third  proposition 
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submitted,  embracing,  as  It  doea,  what  the 
counsel  say  they  "know  to  be  the  law  of  the 
case,"— a  principle  which,  ns  asserted  by 
them.  Is  "as  old  as  the  hills,"  and  which, 
they  assert,  "should  be  permitted  to  stand  for 
all  time;  more  eternal  than  the  hills."  That 
principle  they  insist'  has  been  disregarded  by 
the  court  in  Its  disposition  of  this  case,  and, 
being  so  disregarded,  Is  likely  to  be  the  begin- 
ning of  unnumbered  ills.  They  eloquently  ob- 
serve in  their  petition  that  Just  "ns  a  thou- 
sand Rolands  spring  up  from  the  example 
of  one.  Just  as  a  thousand  Koasuths  are  born 
through  the  parentage  of  one.  Just  as  a 
thousand  Garibaldis  live  where  before  there 
was  one.  Just  ns  a  thousand  patriots  learn 
hatred  of  tyranny  where  Emmet  died.  Just 
In  the  same  way  will  a  thousand  evils  spring 
up  and  grow  from  the  example  of  one."  Con- 
tinuing, with  earnestness  and  poetic  elegance 
of  expression  they  say:  "A  stroke  at  the  cor- 
ner stone  of  the  low  may  Invite  a  thousand 
other  strokes,  and  sooner  or  later  we  may 
And  the  cap  stone  ns  well  as  the  corner  stone 
gone,  and  our  constitutional  rights  swept 
away  from  us."  Before  coming  to  the  ques- 
tion. It  is  proper  to  observe  that  we  are  satis- 
fled  the  counsel  will  acquit  this  court  of  a 
design  to  announce  an  opinion  which  is  to  be- 
come a  breeding  place  of  woes  without  num- 
ber, or  to  strike  down  the  "cap  stone"  or  dis- 
lodge the  "comer  stone"  of  our  constitutional 
liberties.  This,  if  done,  is  without  purpose  or 
dcllberateness  on  our  part.  But  has  this 
court  or  the  court  below  been  guilty  of  an  er- 
ror which  constitutes  a  menace  to  civil  lib- 
erty? That  which  the  petitioner  clnims  to  be 
as  "immemorial  as  time,"  and  which  it  is 
insisted  the  trial  Judge  violated.  Is  the  legal 
definition  of  "reasonable  doubt"  in  criminal 
en  sob;  and  it  is  in  the  failure  on  the  part 
of  this  court  fully  to  rebuke  this  violation 
lies,  according  to  the  averment  of  the  peti- 
tion, the  nest  of  Ills  which  not  only  affect 
the  plaintiff  In  error,  but  threaten  destruction 
to  social  order  and  our  political  system.  In 
defiuing  reasonable  doubt  the  court  said  that 
by  these  terms  "is  meant  not  that  whicli.  of 
possibility,  may  arise,  but  It  is  tliat  doubt 
engendered  by  an  investigation  of  the  whole 
proof,  and  our  inability,  after  such  Investiga- 
tion, to  let  the  mind  rest  easily  upon  the 
certainty  of  guilt  or  Innocence."  The  fault 
in  this  definition  is  in  the  addition  of  the 
words  "or  innocence."  This  Inaccuracy  was 
pointed  out  and  condemned  in  the  case  of 
State  V.  Moss,  100  Tenn.  3."0.  61  S.  W.  «T. 
But  in  disposing  of  this  present  case  the  court 
said  that  whatever  of  vice  there  may  have 
been  in  the  definition  growing  out  of  the 
addition  of  these  two  words  was  removed  or 
neutralized  by  a  sentence  Immediately  fol- 
lowing the  definition,  and  in  subsequent 
clauses  of  the  charge.  The  sentence  refer- 
red to  as  following  the  definition,  and  con- 
stituting with  It  one  paragraph,  is  as  follows: 
"Absolute  certainty  of  guilt  is  not  demanded 
by  the  law  to  convict  of  any,  criminal  charge. 


but  moral  certainty  is  required.  And  this 
certainty  is  required  as  to  every  proposition 
of  proof  requisite  to  constitute  the  offense, 
and  as  to  every  grade  of  crime  charged  or 
included  In  the  Indictment."  It  will  be  seen 
that  the  trial  Judge  is  simply  elaborating  the 
proposition  involved  in  the  definition  Just  giv- 
en, and  In  doing  so  said  to  the  Jury,  by  Im- 
plication, that  moral  certainty  of  the  defend- 
ant's guilt  was  essential  to  conviction.  A^ain. 
when  he  comes  tu  direct  the  Jury  as  to  their 
verdict,  he  says:  "Wlien  you  come  to  con- 
sider of  your  verdict,  you  will  first  Inquire. 
is  the  defendant  guilty  of  murder  in  the  first 
degree?  You  wlU  bear  In  mind  that  each 
and  all  of  the  ingredients  which  •  •  •  go 
to  make  up  the  crime  of  murder  In  the  first 
degree  •  •  •  are  essenthil  to  constitute 
this  grade  of  homicide,  and  must  be  establish- 
ed beyond  a  reasonable  doubt,  before  you  can 
convict  the  defendant  of  this  crime."  Pro- 
ceeding, he  says:  "If  you  find  him  not  guilty 
of  murder  in  the  first  degree,  or  have  a  rea- 
sonable doubt  of  his  guilt  as  to  the  crime, 
you  will  proceed  to  inquire  whether  or  not 
he  is  guilty  of  murder  in  tiie  second  degree. 
•  •  •  If  you  should  be  satisfied  beyond  a 
reasonable  doubt,  from  all  the  proof,  that 
he  is  guilty  of  murder  In  the  second  degree, 
yon  will  assess  the  period  of  his  confinement 
In  the  penitentiary,"  etc.  "But  if  you  shouM 
find  him  not  guilty  of  murder  in  the  second 
degree,  or  If  you  have  a  reasonable  doubt  as 
to  his  guilt  of  that  offense,  you  wlU  acquit 
him  of  that  crime,  and  proceed  to  Iaquir(> 
whether  or  not  he  is  guilty  of  voluntary  man- 
slaughter. •  •  •  If  you  should  And  him 
not  guilty  of  voluntary  manslaughter,  or  If  yon 
have  a  reasonable  doubt  of  his  guilt  of  that 
offense,  you  will  proceed  to  Inquire  If  he  is 
guilty  of  Involuntary  manslaughter.  •  *  » 
If  you  should  find  from  the  proof  that  he  is 
guilty  of  Involuntary  manslaughter,  •  •  * 
beyond  a  reasonable  doubt,  It  will  be  your 
duty  to  convict  him  of  that  offense,"  etc. 
The  trial  Judge  returns  later  In  his  charge  to 
a  consideration  of  the  various  grades  of  crime 
from  murder  in  the  second  degree  to  that  of 
assault  and  battery,  and  ends  each  once  more 
with  the  Instruction  that'  If  they  should  find 
him  not  guilty  of  the  particular  offense,  or 
should  entertain  a  reasonable  doubt  of  his 
guilt,  then  they  should  acquit  him  of  that 
offense.  He  concludes  this  branch  of  his 
charge  thus:  "If,  upon  all  the  proof,  yon 
have  a  reasnnable  doubt  of  the  prisoner's 
guilt  of  any  of  tlie  offenses  defined  and  ex- 
plained to  you.  It  Is  your  duty  to  acquit  the 
defendant,  and  your  verdict  will  be  'Not 
guilty.' "  In  all  this  long  charge  the  trial 
Judge  warns  the  Jury  that  they  cannot  con- 
vict the  prisoner  of  any  of  the  offenses  em- 
braced In  the  indictment  unless  satisfied  from 
the  whole  body  of  the  proof  that  he  Is  guilty 
beyond  a  reasonable  doubt.  In  this  view  wf 
think  It  impossible  to  conceive  that  the  Jury 
were  misled  to  the  hurt  of  the  plaintiff  in  er- 
ror by  the  use  of  the  two  words  "or  inno- 
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cence"  In  the  conrf  s  deflnltlon  of  reasonable 
doubt  ^ese  were  tbe  views  orally  an- 
noanced  In  dismissing  tbe  first  petition  for 
rehearing.  They  are  adhered  to,  and  are  now 
reduced  to  writing,  lest  the  counsel  for  peti- 
tioner may  again  misapprehend  them. 

The  petition  is  therefore  dismissed,  and 
the  plaintiff  in  error  without  further  delay 
will  be  turned  over  to  the  warden  of  the  peni- 
tentiary. 


MOSS  ▼.  MADDUX  et  al. 

(Supreme  Court  of  Tennessee.    March  15, 

1902.) 

NOT^S— ALTERATION— BONA  FIDB  HOLDERS. 
Where,  after  the  execution  of  a  note,  the 
figures  indiL-ating  the  amount  thereof  were  al- 
tered, without  the  consent  of  the  sureties  there- 
on, so  as  to  raise  the  amount,  but  the  writing 
indicating  the  amount,  though  tampered  with, 
reiu.iined  unchanged,  a  boua  fide  assignee  of 
the  note  in  its  altered  condition,  who  took  it 
as  a  note  for  the  amount  indicated  by  the  al- 
tered figures,  could  not  recover  from  the  sure- 
ties even  the  original  amount  thereof,  the  al- 
teration having  rendered  it  absolutely  void. 

Appeal  from  chancery  court,  Putnam  coun- 
ty;  T.  J.  Fisher,  Chancellor. 

Action  by  .Tohn  A.  Moss  against  W.  H. 
Maddux  and  another.  From  a  judgment  of 
the  court  of  chancery  appeals  reversing  a 
Judgment  in  favor  of  plaintiff,  he  appeals. 
Affirmed. 

Algood  &  Finley,  for  appellant.  A.  W. 
Boyd,  for  appellees. 

AVILKBS,  J.  Complainant  in  bis  bill 
charges  that  one  Lem  Maddux,  as  principal, 
and  defendants,  as  sureties,  executed  and  de- 
livered to  blm  a  note  for  $185,  and  be  seeks 
to  recover  tbe  same  and  Interest.  I<em  Mad- 
dux, the  principal,  was  not  sued,  being  a 
nonresident,  and  insolvent.  Tbe  note  was 
exhibited  with  tbe  bill,  and  comes  to  this 
court  in  its  original  shape.  Tbe  defendants, 
W.  H.  Maddux  and  R.  F.  Maxwell,  filed  a 
general  plea  of  non  est  factum.  Upon  trial 
in  tbe  court  below,  tbe  cbancdlor  gave  Judg- 
ment for  the  $185  and  interest  upon  It,  and 
defendants  appealed.  Tbe  court  of  chancery 
appeals  sustained  the  plea  of  non  est  factum, 
and  reversed  tbe  chancellor,  and  refused  any 
relief,  and  complainant  has  appealed  to  this 
court. 

The  court  of  chancery  appeals  bases  its 
iiolding  upon  the  fact  foimd  by  it  that  after 
the  sureties  liad  signed  tbe  note  an  attempt 
was  made  to  alter  it,  so  as  to  make  it  a  note 
for  ?285  instead  of  $185.  That  court  reports 
that  the  figures  In  the  upper  left-hand  comer 
of  tbe  note  have  evidently  been  tampered 
with,  80  that  they  appear  to  be  $285,  and  not 
$185,  and  that  some  effort  was  made  to 
change  the  words  written  in  tbe  body  of  tbe 
note,  but  the  effect  was  slight;  that  the  body 
of  the  note  still  clearly  reads  one  hundred 
and  eighty-five,  though  It  can  be  seen  that 
It  has  been  tampered  with.    An  inspection 


of  the  note  shows  this  finding  to  be  correct. 
They  find  that  complainant  received  this 
note  as  being  for  $285,  and  surrendered  other 
secured  claims  to  tliat  amount  'in  considera- 
tion of  the  note;  that  he  was  an  old  man, 
and  unable  to  read,  and  bis  wife  inspected 
tbe  note,  and,  relying  on  the  figures,  report- 
ed that  it  was  a  note  for  $2S5,  and  thereupon 
complainant  so  received  it.  The  court  of 
chancery  appeals  finds  that  the  defendant 
sureties  signed  the  note  for  $185;  that  after 
it  was  written  it  was  al  tiered;  that  complain- 
ant was  in  no  way  responsible  for  any  altera- 
tions in  the  note;  that  the  parties  sued  are 
the  brother  and  brother-in-law  of  the  prin- 
cipal, who  lias  fied  the  country;  that  com- 
plainant, when  he  took  the  note,  did  not 
know  it  had  been  clianged  or  altered.  The 
defendants  did  not  testify  on  the  trial,  but  it 
was  proven  that  they  admitted  signing  tbe 
note  for  $185,  but  denied  signing  it  for  $285. 
The  court  of  chancery  appeals  find  that  the 
defendants  did  not  at  any  time,  before  or 
after  the  note  was  signed,  consent  to  any 
alteration,  and  that  it  was  altered  after  it 
was  executed,  and  before  It  was  delivered. 
The  court  of  chancery  appeals  report  that 
this  alteration  must  defeat  any  recovery  on 
the  note,  and  cite,  as  sustaining  this  conten- 
tion, Crockett  v.  Thomason,  5  Sneed.  344; 
Organ  v.  Allison,  9  Baxt.  459;  McVey  v.  Ely, 
5  Lea,  438;  McDanlel  v.  Whltsett.  00  Tenn. 
10,  33  S.  W.  567;  Taylor  v.  Taylor.  12  Lea, 
714.  In  each  of  the  cases  cited  by  that  court 
the  alteration  was  made  witli  the  Icuowledge 
and  consent  of  tbe  payee  or  holder  of  tlie 
note,  and  would,  If  enforced.  Inure  to  his 
benefit,  and  was  thsrefore  fmudulently 
made.  The  suit  was  brought  upon  the  In- 
strument as  altered,  and  to  enforce  it  as  it 
stood  after  alteration,  except  that  in  the  case 
of  McDanlel  v.  Whltsett,  there  had  been  an 
attempt  to  efface  tbe  alteration.  In  that 
case  the  alteration  bad  been  fraudulently 
made  by  the  bolder  In  order  to  fix  a  Hen. 
Hie  afterward  undertook  to  erase  this,  and 
the  court  held  that  after  the  alteration  had 
been  fraudulently  made,  and  the  validity  of 
the  note  thus  destroyed,  tlie  erasure  could 
not  restore  the  validity  of  the  note  and  make 
It  collectible  by  the  party  guilty  of  the  altei-a- 
tion.  In  tbe  present  case  there  Is  no  fraud 
whatever  on  the  part  of  complainant  On 
the  contrary,  he  has  been  himself  defrauded, 
no  doubt  by  the  maker  of  the  note,  by  being 
misled  into  the  belief  that  the  note  was  for 
$285,  when  It  was  for  only  $185.  He  made 
no  attempt  at  erasure  or  correction  of  the 
note,  but  sued  upon  It  as  a  note  for  $185,  tor 
which  amount  defendants  admit  they  signed 
and  bound  themselves. 

The  grounds  upon  which  a  party  guilty  of 
altering  an  evidence  of  debt  is  not  allowed 
to  recover  are  twofold,— one  to  prevent  a  party 
from  profiting  by  his  own  fraud,  and  the 
other  to  Insure  the  identity  of  the  paper  and 
prevent  the  substitution  of  a  different  one. 
The  object  is  to  lufiict  a  penalty  on  tbe 
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WTongdoar  and  protect  tbe  other  party.  But 
It  has  also  been  held,  and  more  to  the  itolnt, 
In  Stephens  v.  Davis,  85  Tenn.  271,  2  S.  W. 
882,  that  a  note  thus  altered  after  it  was 
signed  is  void  and  uncollectible  in  the  hands 
of  a  bona  fide  or  innocent  purchaser.  This 
Is  upon  the  theory  that  when  the  Instrument 
is  once  altered  to  the  prejudice  of  the  malier, 
or  any  one  of  them,  it  becomes  void  as  to  tbe 
parties  who  might  be  affected  by  the  altera- 
tion, and,  being  void,  no  right  could  attach 
In  the  hands  of  even  an  Innocent  transferee; 
In  other  words,  he  can  stand  upon  no  higher 
grounds  than  the  party  who  made  the  altera- 
tion, and,  having  taken  a  void  Instrument, 
It  is  void  in  his  hands.  Following  this  de- 
cision, we  are  constrained,  though  it  worlcs  a 
gross  injustice  to  complainant,  to  hold  that 
he  cannot  recover,  and  we  therefore  affirm 
the  decree  of  the  court  of  chancery  appeals. 
In  accord,  see  2  Cycl.  Law  &  Proc.  pp.  177, 
179;  Daniel,  Neg.  Inst.  H  1884. 140B. 


KEMPBR-THOMAS  PAPER  CM>.  T.  SHTEB 

et  al. 

(Supreme  Court  of  Tennessee.     March  22, 

1902.) 

ATTACHMENT  AOMNST  NONRESIDENTS-SBRV- 
ICE  BT  PUBLICATION— PERSONAL  JUDG- 
MENT—CONSTITUTIONAL LAW. 
Shannon's  Code,  }  6298,  proTldins  that  in 
nonresident  attachment  proceediues,  based  on 
attachment  of  property  and  service  by  publi- 
cation, "when  the  property  attadied  is  not  snf- 
ficient  to  satisfy  the  recovery,  execution  may 
issue  for  the  residue  as  in  other  cases,"  in  so 
far  as  it  attempts  to  authorize  a  personal  judg- 
ment and   an  execution  against   a  uonserved, 
nonappearing     nonresident     for    any     amount 
whatever  after   the   appropriation   of  his  im- 
pounded property,  is  repugnant  to  the  due  pro- 
cess of  law  clause  of  the  fourteendi  amend- 
ment to  the  federal  constitution. 
Suodgrasa  and   Wilkes,  JJ.,  dissenting. 

Appeal  from  chancery  court,  Davidson 
county;    H.  EL,  Cook,  Chancellor. 

Suit  by  the  Kemper-Thomas  Paper  Com- 
pany against  A.  W.  Shyer  and  others.  From 
a  decree  of  the  court  of  chancery  appeals 
reversing  a  decree  In  favor  of  defendants, 
they  appeaL    Decree  on  appeal  affirmed. 

Maurice  Gllck,  tor  appellants.  Stokes  ft 
Stokes,  for  appdleei 

OAIJ^WELL,  J.  A-  W.  Shyer,  of  Nasb- 
ville,  Tenn.,  claimed  that  the  Kemper-Thom- 
as Paper  Company,  of  Ohio,  was  indebted 
to  him,  and  that  Lebeck  Bros.,  also  of  Nash- 
ville, were  Indebted  to  the  paper  company. 
He  brought  his  statutory  attachment  and  gar- 
nishment suit  before  a  justice  of  the  peace 
in  Nashville,  and  obtained  a  judgment  against 
the  paper  company,  his  debtor,  for  $289.38, 
and  against  its  d^tors,  Lebeck  Bros.,  as 
garnishees,  for  $86.44.  As  to  tbe  paper  com- 
pany, which  was  sued  as  a  nonresident  and 
failed  to  appear,  the  proceeding  was  by  at- 
tachment  and    publication;     as    to    Lebeck 


Bros.,  it  was  by  attachment  and  pawmal 
services  of  garnishment  process,  the  indebt- 
edness from  Lebeck  Bros,  to  tbe  paper  com- 
pany being  the  only  property  attached.  Some 
two  years  after  crediting  his  Judgment 
against  the  paper  company  by  the  amount 
of  the  garnishment  judgment,  which  was 
promptly  paid.  Shyer  took  out  an  execution 
for  the  balance  of  his  judgement  against  the 
paper  company,  and  caused  garnishment  pro- 
cess to  be  issued  thereon  against  other  Nash- 
ville debtors  of  the  paper  company.  These 
latter  garnishees,  Cline  &  Gordon,  after  Judg- 
ment had  been  rendered  against  them  for 
$90,  notified  the  paper  company  of  the  fact 
and  some  days  later  they  paid  that  judgment 
over  the  protest  and  warning  of  tbe  paper 
company.  Thereupon  the  paper  company  fil- 
ed the  present  bill  in  equity,  challenging  the 
judgment  for  $289.38,  so  far  as  it  exceeded 
the  indebtedness  of  Lebeck  Bros.,  the  prop- 
erty attached,  and  also  the  execution  for 
that  excess  and  the  garnishment  proceedings 
thereon,  as  void  ab  initio,  for  lack  of  Juris- 
diction to  adjudge  that  excess,  and  seeking 
appropriate  relief  against  them.  The  chan- 
cellor dismissed  the  bill  on  demurrer,  the 
court  of  chancery  appeals  reversed  bis  de- 
cree, and  tbe  defendants  appealed  to  this 
court 

The  determinative  question  Is  this:  Did 
the  magistrate  have  jurisdiction  to  render 
Judgment  for  $299.38  against  a  nonresident 
in  court  by  publication  and  attachment  only, 
when  the  debt  g^arnisbed,  the  sole  property 
attached,  amounted  to  only  $85.44;  or  was 
bis  jurisdiction  limited  to  the  latter  sum? 
The  larger  jurisdiction  imdoubtedly  existed, 
if  our  state  statutes  are  to  be  regarded  as  a 
controlling  criterion.  This  readily  appears 
when  some  of  the  provisions  of  those  stat- 
utes which  prescribe  the  mode  of  suing  non- 
residents without  personal  service  are  quot- 
ed. For  instance:  "The  attachment  and 
publication  are  In  lieu  of  perscmal  service 
upon  the  defendant  and  the  plaintifC  may 
proceed  upon  return  of  the  attachment,  duly 
levied  as  if  the  suit  had  been  commenced  by 
summons."  Shannon's  Code,  f  5284.  "Should 
the  defendant  appear  in  time  he  will  make 
defense,  and  the  cause  proceed  as  If  tbe  suit 
bad  been  commenced  by  personal  service  of 
process.  If  he  fail  to  appear  or  make  de- 
fense, the  plaintlft  may  take  judgment  at 
law,  or  obtain  a  decree  in  equity.  In  like 
manner  as  if  the  defendant  had  failed  to  ap- 
pear and  defend  upon  personal  service  of  pro- 
cess." Id.  {  6286.  "Where  the  propMty, 
choses  in  action,  or  effects  of  the  debtor  are 
in  the  hands  of  third  persons,  or  ttiird  i>er- 
sons  are  indebted  to  such  debtor,  the  attach- 
ment may  be  by  garnishment"  Id.  ^  5238. 
And,  "When  tbe  property  attached  la  not 
sufficient  to  satisfy  the  recovery,  execution 
may  issue  for  the  residue  as  in  other  cases." 
Id.  i  5298.  Here,  then,  is  the  amplest  statu- 
tory authority  for  a  creditor  to  sue  his  non- 
resident debtor  by  attachment  and  publVca- 


Digitized  by  VjOOQIC 


Tenn.) 


KEMPEBr-THOMAS  PAPER  CO.  v.  SHIVER. 


867 


tlon  and  obtain  a  recovery  for  tbe  fnll 
amount  of  indebtedness  shown,  and  for  the 
Issuance  of  an  execution  for  tbe  residue 
thereof  after  the  application  of  the  property 
attached;  and  that  is  exactly  the  course 
pursued  by  the  present  defendant  Shyer. 
Moreover,  that  authority  has  been  recognized 
and  applied  more  than  once  by  this  court 
In  Kyle  v.  Philips,  6  Baxt  43,  a  vendor  of 
land  in  this  state  was  permitted,  not  only  to 
enforce  his  lien  by  Judicial  sale  of  the  land, 
but  also  to  have  a  decree  for  the  balance  of 
his  debt  against  his  vendee,  who  was  a  non- 
resident and  In  court  by  publication  <Mily; 
and  his  decree  for  such  balance  was  enforced 
by  supplemental  attachment  bill  against 
other  land  of  the  defendant  The  publica- 
tion in  the  first  instance,  without  valid  at- 
tachment was  said  to  have  given  tbe  court 
jurisdiction  of  the  person  of  the  defendant 
and  authorized  a  decree  for  tbe  whole  debt 
Id.  46.  And,  though  not  a  question  under 
direct  consideration  at  tbe  time,  the  court. 
In  the  course  of  the  opinion  delivered  in 
Walker  v.  Cottrell,  6  Baxt.,  at  page  289,  said, 
"So  when  the  proi>erty  [attached]  Is  not  soffi- 
cient  to  satisfy  the  recovery,  execution  may 
issoe  for  the  balance  due,  as  in  other  cases;" 
citing  the  provision  of  the  statute  last  quoted 
herein.  Again,  In  Taylor  v.  Rountree.  15 
Lea,  725,  a  decree  of  foreclosure  and  for  tbe 
full  amount  of  the  mortgage  debt  was  ren- 
dered against  all  the  defendants,  including 
some  OMiresldentB,  who  were  In  court  by 
publication  only;  and,  after  tbe  land  had 
been  sold  for  less  than  half  the  recovery,  a 
bill  of  review  brought  by  the  nonresidents 
for  relief  against  the  balance,  on  the  ground 
that  they  were  not  In  conrt  as  to  that  was 
dismissed  on  the  authority  of  Kyle  v.  Philips, 
supra,  and  the  statutes  heretofore  mentioned. 
But  the  paper  company  takes  the  position,  in 
effect  that  those  statutes  and  decisions  are 
in  tbe  face  of  tbe  federal  constitution.  In  so 
far  a«  they  would  authorize  a  personal,  or 
mev  money,  recovery  against  a  nonresident 
on  publication  only,  or  on  publication  and  at- 
tachment for  an  amonnt  in  excess  of  tbe 
salable  valne  of  the  property  Impounded.  If 
that  be  true,  those  statutes  and  decisions  are 
in  reality  no  authority  at  all  for  such  recov- 
ery; for  tbat  Instrument  when  applicable; 
as  it  Is  in  every  sucb  case.  Is  tbe  supreme  law. 
Although  largely  so,  tbe  different  states  of 
tbe  Unl<»i  are  not  entirely  indepeodent. 
Having  surrendered  some  of  their  powers  of 
sovereignty  to  the  general  government  by  the 
constitutiou,  they  are  subject  to  that  Instm- 
ment  properly  Interpreted  and  applied. 
With  that  exception,  however,  "every  state 
possesses  exclusive  Jurisdiction  and  sover- 
eignty over  persons  and  property  within  Its 
territory,"  and,  as  a  consequence,  "no  state 
can  exercise  direct  Jurisdiction  and  authority 
over  persons  or  property"  in  any  other  state. 
Yet  a  state's  exercise  of  its  proper  powers  of 
control  within  Its  borders  may  sometimes  in- 
directly affect  property  or  persons  beyond  Its 


borders;  tbe  persons.  In  tbe  one  Instance,  and 
the  property,  in  the  other,  being  within  its 
Jurisdiction.  "T^us  tbe  state,  througb  its 
tribunals,  may  compel  persons  domiciled 
within  its  limits  to  execute,  in  pursuance-  of 
their  contracts  respecting  property  elsewhere 
situated.  Instruments  in  such  form,  and  with 
such  solemnities,  as  to  transfer  the  title,  so 
far  as  such  formalities  can  be  complied  with; 
and  the  exercise  of  this  Jurisdiction  in  no 
manner  iatertaeea  with  tbe  supreme  control 
over  the  property  by  the  state  within  which 
It  Is  situated.  Penn  v.  Lord  Baltimore,  1 
Yes.  8r.  444;  Massie  v.  Watts,  6  Cranch,  148, 
8  L.  Ed.  181;  Watkins  v.  Holman,  16  Pet 
25,  10  L.  Ed.  878;  Corbett  v.  Nutt  10  Wall. 
404,  19  U  Ed.  97&  So  the  state,  through  Its 
tribunals,  may  subject  property  situated 
wltbln  Its  limits  [and]  owned  by  nonresldentig 
to  tbe  payment  of  the  demand  of  its  own 
citizens  against  tbem;  and  the  exercise  of 
this  Jurisdiction  in  no  respect  infringes  upon 
the  sovereignty  of  the  state  where  the  own- 
ers are  domiciled.  Every  state  owes  protec- 
tion to  its  own  citizens;  and  when  nonresi- 
dents deal  with  them,  it  is  a  legitimate  and 
Just  exercise  of  authority  to  hold  and  ap> 
pri^riate  any  i^operty  owned  by  such  non- 
residents to  satisfy  the  claims  of  its  citi- 
zens." Pennoyer  v.  Nefl,  95  U.  S.  722,  723, 
24  L.  Ed.  506.  Tbe  property  of  the  nonresi- 
dent may  be  so  appropriated  by  bill  in  eq< 
ulty  on  publication  only,  when  tbe  citizen 
has  a  lien  ready  to  be  enforced  (as  in  Kyle 
V.  Philips,  6  Baxt  48);  or  by  attachment 
creating  a  lien  where  none  existed  before, 
and  publication.  Boswell  v.  Otis,  9  How. 
386,  18  L.  Ed.  104;  BoUer  v.  Holly,  176  U.  S. 
406,  20  Sup.  Ct  410,  44  L.  Ed.  520.  And  the 
debt  of  a  resident  to  a  nonresident  is  prop- 
erty in  the  state  of  the  former,  in  such  sense 
that  it  may  be  attached  and  subjected,  by 
garnishment  and  publication,  to  the  indebted- 
ness of  tbe  nonresident  to  another  citizen,  aa 
was  done  In  the  present  instance.  Shan- 
non's Code,  {{  6238,  5239;  Railway  Co.  v. 
Stum,  174  D.  S.  710,  19  Sup.  Ot  797,  48  L. 
Ed.  1144;  King  v.  Cross,  175  U.  S.  306,  20 
Sup.  Ct.  131,  44  Ih  Ed.  211. 

Nevertheless,  what  has  been  said  tbns  far 
does  not  explicitly  solve  the  question  of 
greatest  controversy  in  this  cause:  namely, 
whether  or  not  the  legislature  of  tbls  state 
may  validly  grant  and  one  of  its  Judicial 
tribunals  may  validly  exercise,  tbe>  preroga- 
tive of  rendering  a  personal  Judgment 
against  a  nonresident  without  personal  serv- 
ice or  appearance,  for  the  full  amount  of  his 
indebtedness,  though  more  than  the  value  of 
his  property  seized,  and  of  awarding  an  ^e- 
cutlon  for  so  much  of  the  Judgment  as  re- 
mains unpaid  after  a  proper  appropriation  of 
the  property.  It  is  a  unlvwsal  rule,  founded 
on  the  plainest  dictates  of  Justice,  that  no 
man's  personal  rights  can  be  affected  by 
Judicial  proceeding  without  his  day  in  court 
In  actions  purely  pers(Hial  be  is  entitled  to 
personal  service  on  bimsdf,  or  on  aome  one 
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standing  before  the  law  as  his  proper  repre- 
■entatlTe;  and  no  valid  personal  recovery 
can  be  bad  against  him  without  such  service. 
This  1b  elementary.  And  still,  as  boa  jiut 
been  seen,  personal  service  Is  not  essential 
In  actions  brought  against  nonresidents,  to 
subject  property  within  the  local  Jurisdlctloa 
of  the  court  In  such  proceedings  the  prop- 
erty, being  already  charged  with  a  lien,  or 
being  so  seized  as  to  create  one,  stands,  so 
to  speak.  In  the  place  of  its  nonresident,  non- 
sued,  and  nonappearlng  owner;  and  notice 
by  publication,  as  constructive  or  substlto- 
tional  service,  la  sufficient  This  Is  likewise 
plain  law.  But  bow  far  does  the  Hen  In- 
cumbered, or  the  Impounded  property  of 
such  an  owner,  stand  bi  his  place  before  the 
court?  It  is  undoubtedly  true  that  the  pre- 
vious existence  of  the  lien  in  the  one  in- 
stance, or  the  seizure  of  the  property  In  the 
other,  with  publication,  and  without  more, 
gives  the  court  Jurisdiction  for  the  necessary 
purposes  of  the  psu^cular  litigation;  but  how 
far  Is  that?  To  what  extent  does  such  sub- 
stitutional service  give  him  his  day  in  court? 
To  the  extent  of  authorizing  (1)  a  personal 
Judgment  for  the  whole  debt  claimed  against 
him,  though  In  excess  of  the  salable  value  of 
the  proi>erty  in  question,  (2)  the  appropria- 
tion of  the  property,  and  (3)  an  execution  for 
the  balance;  or  only  to  the  extent  of  author- 
izing (1)  a  mere  ascertainment  of  the  indebt- 
edness, and  (2)  the  appropriation  of  the  prop- 
erty, without  more?  In  the  absence  of  our 
statutes  and  decisions  already  mentioned, 
these  questions  would  seem  to  answer  them- 
selves. And  the  answers  would  be- that  the 
property  in  such  case  represents  its  owner  in 
a  qualified  sense  only;  that  it  stands  in  bla 
place  before  the  court  Just  as  It  stands  for 
his  debt  to  the  extent  of  its  selling  valuer 
and  no  further;  that  the  property's  repre- 
sentation of  its  owner  can  be  no  larger  or 
greater  than  itself,  and  Is  measured  by  Its 
own  pecuniary  capacity;  that  its  symbolical 
or  legal  presence  affords  him  his  day  in  court 
to  that  extent  and  for  the  purposes  of  the 
appropriation  of  the  property,  but  not  other- 
wise. The  latter  class  of  actions,  though  not 
strictly  so,  are  usually  called  actions  in  rem, 
and  titles  acquired  imder  them  are  sustained 
«n  that  ground.  They  are  really  in  the  na- 
ture of  proceedings  In  rem,  or  quasi  in  rem, 
as  some  courts  have  aptly  called  them  (Free- 
man V.  Alderson,  119  TJ.  S.  187,  7  Sup.  Ot 
166,  30  Tj.  Bd.  372),  and,  being  so.  they  are 
inherently  self-limiting,  and  carry  only  that 
measure  of  Jurisdiction  requisite  to  the 
proper  disposition  of  the  property  in  ques- 
tion,—the  res  before  the  court,  Consequent- 
Iy>  Judgments  or  decrees  therein  that  go  be- 
yond that  limit  are  to  the  extent  of  the  ex- 
cess held  to  be  coram  non  Judice  and  void. 
The  supreme  court  of  the  United  States  has 
so  stated  in  numerous  cases,  either  by  way 
of  actual  decision  or  as  a  legitimate  opinion 
appropriately  expressed  arguendo.  In  Bos- 
weU  V.  Otis,  the  court  said:    "When  the  rec- 


ord of  a  Judgment  Is  brought  before  the 
court,  collaterally  or  otherwise,  it  Is  always 
proper  to  Inquire  whether  the  court  rendering 
the  Judgment  had  Jurisdiction.  Jurisdiction 
is  acquired  in  one  of  two  ways:  First,  as 
against  the  person  of  the  defendant,  by  serv- 
ice of  process;  or,  secondly,  by  a  procedure 
against  the  property  of  the  defendant  -within 
the  Jurisdiction  of  the  court  In  the  latter 
case,  the  defendant  Is  not  personally  bound 
by  the  Judgment  beyond  the  property  in 
question;  and  it  is  Immaterial  whether  the 
proceeding  against  the  property  be  by  attach- 
ment or  biU  in  chancery."  9  How.  348,  13 
L.  Bd.  169.  Construing  and  applying  our  at- 
tachment statutes,  the  court,  in  Co<H>er  v. 
Beynolds,  10  WaU.  306,  19  L.  Ed.  931,  ob- 
served that  a  suit  under  them,  in  which  the 
defendant  is  not  personally  served  with  pro- 
cess, and  does  not  appear,  is,  "in  Its  e(»ential 
nature,  a  proceeding  in  rem,  the  only  effect 
of  which  is  to  subject  the  property  attached 
to  the  payment  of  the  demand  which  the 
court  may  find  to  be  due  to  the  plaintitT. 
•  •  •  The  Judgment  of  the  court,  though 
in  form  a  personal  Judgment  against  the  de- 
fendant has  no  effect  beyond  the  property 
attached  in  that  suit  No  general  execution 
can  be  issued  for  any  balance  unpaid  after 
the  attached  property  Is  exhausted.  No  suit 
can  be  maintained  on  such  a  Judgment  in 
the  same  court,  or  in  any  other;  nor  can  it 
be  used  as  evidence  in  any  other  proceeding 
not  affecting  the  attached  property;  nor 
could  the  costs  In  that  proceeding  be  collect- 
ed of  defendant  out  of  any  other  property 
than  that  attached  in  the  suit"  Taking  up 
the  opinion  in  Pennoyer  ▼.  Keff,  95  U.  S.  723, 
24  L.  Ed.  569,  where  the  quotation  already 
made  herein  ends,  it  will  be  seen  that  the 
court  there  goes  on  to  say:  "It  is  in  virtue 
of  the  state's  Jurisdiction  over  the  property 
of  the  nonresident  situated  within  its  limits 
that  its  tribunals  can  inquh«  taito  that  non- 
resident's obligations  to  its  own  citizens,  and 
the  lnquh7  can  be  carried  only  to  the  ex- 
tent necessary  to  control  the  dlsposlUon  of 
the  property.  If  the  nonresident  have  no 
property  In  the  state,  there  is  nothing  upon 
which  the  tribunals  can  adjudicate."  These 
views  are  not  new.  They  have  been  fre- 
quentiy  expressed,  with  more  or  less  distinct- 
ness, In  opinions  of  emln^it  Judges,  and  have 
been  carried  Into  adjudications  in  numerous 
cases.  Thus  in  Plcquet  v.  Swan,  5  Mason, 
35,  Fed.  Cas.  No.  11,134,  Mr.  Justice  Story 
said:  "Where  a  party  Is  within  a  territory, 
he  may  Justly  be  subjected  to  its  process, 
and  bound  personally  by  the  Judgment  pro- 
nounced against  him.  Where  he  Is  not  with- 
in such  territory,  and  is  not  personally  sub- 
ject to  its  laws.  If,  on  account  of  his  supposed 
or  actual  property  being  within  the  territory, 
process  by  the  local  law6  uay,  by  attach- 
ment go  to  compel  his  appearance,  and  for 
his  default  to  appear  judgment  may  be  pro- 
nounced against  him;  but  such  a  Judgment 
must,  upon  general  principles,  be  deemed  only 
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-to  bind  him  to  the  extent  of  such  property, 
and  cannot  have  the  effect  of  a  concluslye 
Jodgment  in  personam,  for  the  plain  reason 
that,  exoept  so  far  as  the  property  Is  con- 
-cemed,  it  Is  a  judgment  coram  non  Jodice." 
«S  U.  S.  723,  724,  21  L.  Ed.  569.  Then,  after 
qnotlngr  firom  the  9th  Howard  and  10th 
Wallace  Cases,  snpra,  and  several  others,  and 
after  elaborate  and  learned  discussion  of  the 
same  and  cognate  Questions  in  different 
views,  on  page  783,  BB  U.  S.,  and  page  572,  21 
Li.  Ba.,  the  court,  placing  the  case  upon  a 
hitherto  unused  and  apparently  impregnable 
ground,  remarked:  "Since  the  adoption  of 
the  fourteenth  amendment  to  the  federal  con- 
ctltntimi,  the  validity  of  such  judgments  may 
be  directly  questioned,  and  their  enforcement 
in  the  state  resisted,  on  the  ground  that  pro- 
ceedings in  a  court  of  Justice  to  determine 
tlie  personal  rights  and  obllgatious  of  parties 
-over  whom  that  court  has  no  Jurisdiction  do 
not  constitute  due  process  of  law.  Whatever 
difficulty  may  be  experienced  In  giving  to 
those  terms  a  definition  which  will  embrace 
every  permissible  exertion  of  power  affect- 
ing private  rights,  and  exclude  such  as  is 
forbidden,  there  can  be  no  doubt  of  their 
meaning  when  applied  to  judicial  proceed- 
ings. Ttiey  then  mean  a  course  of  legal  pro- 
ceedings according  to  those  rules  and  prin- 
ciples which  Iiave  been  established  in  our 
systems  of  jurisprudence  for  the  protection 
and  enforcement  of  private  rights.  To  give 
such  proceedings  any  validity,  there  must  be 
a  tribunal  competent  by  its  constitution,— 
tliat  is,  by  the  law  of  its  creation,— to  pass 
upon  the  subject-matter  of  the  suit;  and,  if 
that  involves  merely  a  determination  of  the 
Itersonal  liability  of  the  defendant,  he  must 
be  brought  within  its  jurisdiction  by  service 
of  process  within  the  state,  or  his  voluntary 
appearance."  All  of  the  language  hereht 
taken  from  Cooper  v.  Reynolds,  supra,  and 
much  of  that  taken  from  Pennoyer  v.  N«ff, 
supra,  in  reference  to  the  absolute  limitation 
of  the  tribunal's  jurisdiction  in  a  proceeding 
quasi  in  rem  to  the  disposition  of  the  non- 
residents property  thereby  brought  into  cus- 
todia  legis,  was  repeated  with  approval,  and 
adopted  as  expressive  of  the  court's  opinion, 
In  Freeman  v.  Alderson,  119  V.  8.  1S5,  7  Sup. 
Ot  165,  30  L.  Ed.  372.  That  opinion  con- 
tinues: "To  this  statement  of  the  law  may 
be  added  what.  Indeed,  is  a  conclusion  from 
the  doctrine,  that,  whilst  the  costs  of  an  ac- 
tion may  properly  be  satisfied  out  of  the 
property  attached  or  otherwise  brought  Into 
the  ciAitrol  ot  the  court,  no  personal  liability 
tor  tliem  can  be  created  against  the  absent 
or  nonresident  defendant;  the  powM'  of  the 
court  being  limited,  as  we  have  already  said, 
to  the  disposition  of  the  property,  which  is 
alone  within  its  jurisdiction."  In  a  later 
case  the  same  coivt  announced  the  same 
doctrine,  saying:  "A  judgment  without  per- 
sonal service  against  a  nonresident  is  only 
sood  so  far  as  It  affects  the  property  which 
Js  talceo  or  brought  under  the  contrid  ot  the 


court  or  other  tribunal  in  an  ordinary  action 
to  enforce  a  personal  liability,  and  no  juris- 
diction is  thereby  acquired  over  the  person 
of  a  nonresident  further  than  respects  the 
property  so  taken.  This  is  as  true  in  the 
case  of  an  assessment  against  a  nonresident, 
of  such  a  nature  as  this  one,  as  in  the  case 
ot  a  more  formal  judgment."  Dewey  v.  City 
ot  Des  Mohies,  173  V.  S.  203,  19  Sup.  Ct 
379,  43  L.  Ed.  665.  The  second  headnote  of 
Machine  Co.  v.  Radcliffe,  187  U.  8.  2S7,  11 
Sup.  Ct.  92,  as  reported  in  31  L.  Ed.  670,  is 
as  follows:  "A  personal  judgment  is  with- 
out validity  if  rendered  by  a  state  court  in 
an  action  upon  a  money  demand  against  a 
nonresident  of  the  state  upon  whom  no  p^- 
sonal  service  of  process  within  the  state  was 
made,  and  who  did  not  appear."  Touching 
the  force  of  an  Ohio  judgment  in  this  state, 
this  court,  in  Fitzslmmons  v.  Johnson,  90 
Tenn.  424,  17  S.  W.  100,  made  the  following 
observations:  "It  is  now  well  settled  that  a 
personal  Judgment  against  a  nonresident, 
rendered  in  an  original  suit,  upon  construc- 
tive notice,  that  is,  upon  notice  by  publica- 
tion merely,  is  an  absolute  nullity,  and  at  no 
effect  whatever.  Though  a  state  may  adopt 
any  rules  of  ivactice  and  legal  procedure  she 
may  deem  best  as  to  hw  own  citizens,  she 
can  adopt  none  that  will  give  the  courts  Ju- 
risdiction of  nonresidents,  so  as  to  authorize 
personal  Judgments  against  them  without 
personal  service  of  process  upon  them.  By 
personal  judgments  we  mean  Judgments  in 
personam,  as  for  payment  of  money,  in  con- 
tradistinction from  Judgments  in  rem,  where- 
by the  property  of  nonresidents,  situated 
within  the  territorial  limits  of  the  state,  may 
be  impounded;  toe  when  nonresidents  own 
property  in  a  particular  state  it  is  subject  to 
the  laws  ot  tliat  state,  and  may  be  attached, 
or  otherwise  brought  into  custodla  legis,  as 
security  for  the  debts  of  the  owners,  and 
actually  sold  and  applied  by  direction  of  the 
court,  without  personal  service,  and  by  con- 
structive notice  merely."  The  cases  in 
which  other  state  courts  have  announced  the 
same  doctrine  and  limited  judgments  against 
absent  nonresidents  to  a  disposition  of  the 
property  in  suit  are  too  numerous  to  be  men- 
tioned. For  some  of  them  see  note  to  16  I* 
R.  A.  231,  232;  notes  60  L.  R.  A.  5S1,  562, 
583;  9  Notes  U.  S.  Rep.  341-345;  Brannon, 
14th  Amend,  c.  13. 

The  fact  should  not  be  overlooked,  bow- 
ever,  that  in  many  of  the  earlier,  and  in 
some  of  the  later,  decisions  in  tlie  states  this 
doctrine  has  been  deemed  applicable  alone 
when  enforcement  was  attempted  in  some 
other  state,  and  not  when  such  attempt  was 
made  in  the  state  whose  tribunal  pronounced 
the  Judgment  It  Is  upon  this  construction 
that  the  present  defendants  take  their  final 
stand,  and  say  that  this  Judgment,  though 
it  were  conceded  to  be  nonenforceabie  in  an- 
other state,  is  nevertheless  enforceable  here. 
This  position,  in  our  opinion,  is  Illogical,  and 
Inherently  unsound.    Since  jurisdiction  of  the 
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persoQ  of  the  defendant  Is  always  essential 
to  tiie  TaUdlty  of  a  personal  judgment 
against  blm,  and  since  the  Jurisdiction  of  a 
nonserved  and  nonappearing  nonresident  Is 
limited  to  the  appropriate  disposition  of  his 
property  brought  under  the  control  of  tiie 
court  In  the  particular  proceeding,  It  Is  In^ 
evitable  that  any  Judgment  therein  that  goes 
beyond  that  object,  and  requires  him  to 
pay  money  In  addition,  is,  In  the  latter  re- 
spect, wholly  without  Jurisdiction,  and  there- 
fore, to  that  extent,  InTalld  everywhere. 
Jurisdiction  of  the  person  to  the  full  extent 
of  the  court's  Judgment  Is  just  as  Indispensa- 
ble to  Its  entire  validity  in  the  state  where 
pronounced  as  it  is  elsewhere;  and  partial 
jiurisdlctlon,  so  to  speak,  or  Jurladiction  for 
a  single  purpose,  or  to  a  limited  extent,  as 
for  the  appropriation  of  certain  {voperty  In 
the  state,  can  be  no  more  efficacious  to  vali- 
date a  Judgment  in  excess  of  that  Jurisdic- 
tion in  the  one  place  than  In  the  other.  If 
such  Judgment  be  valid  In  the  state  of  its 
rendition,  it  is  valid  In  other  states  also; 
and  If  it  be  Invalid  in  other  states,  it  Is  like- 
wise Invalid  in  that  state.  Jurisdiction  of 
the  person,  that  of  the  subject-matter  being 
conceded,  is  the  sole  criterion  In  every  col- 
lateral attack,  wherever  made;  and,  If  that 
is  wanting  in  toto,  the  Judgment  Is  totally 
void;  or,  if  it  is  wanting  in  part  only,  the 
Judgment  is  pai-tlally  void;  and,  whether  the 
one  or  the  other,  the  effect  must  be  the  same 
In  every  state.  The  distinction  made  by 
some  of  the  state  courts  In  that  class  of 
cases  last  referred  to,  namely,  that  a  Judg- 
ment against  a  nonresident  la  court  by  con- 
structive or  substitutional  service  may  be 
valid  in  the  state  of  Its  rendition  though  in- 
ralld  in  other  states,  has  also  received  some 
recognition,  if  not  direct  approval.  In  several 
cases  coming  before  the  supreme  court  of 
the  United  States.  Notable  among  these  is 
Insurance  C!o.  v.  French,  18  How.  404,  15  L. 
Ed.  451,  wherein  the  court  made  the  ob- 
servation that,  "Whenever  an  action  Is 
brought  in  one  state  on  a  Judgment  recovered 
In  another.  It  Is  not  enough  to  show  it  to  be 
valid  in  the  state  where  it  was  rendered; 
It  must  aJso  appear  that  the  defendant  was 
either  personally  within  the  Jurisdiction  of 
the  state,  or  had  legal  notice  of  the  suit,  and 
was  In  some  way  subject  to  its  laws,  so  as 
to  be  bound  to  appear  and  contest  the  suit, 
or  suffer  a  Judgment  by  default"  The  same 
court  criticised  the  proposition  reprehensive- 
ly,  and  rejected  It  in  Pennoyer  v.  Neff,  say- 
ing: "In  several  of  the  cases,  the  decision 
has  been  accompanied  with  the  observation 
that  a  personal  Judgment  thus  recovered  has 
no  binding  force  without  the  state  in  which 
It  is  rendered.  Implying  that  In  such  state 
It  may  be  valid  and  binding.  But  if  the 
court  has  no  jurisdiction  over  the  person  of 
the  defendant  by  reason  of  his  nonresidence, 
and,  consequently,  no  authority  to  pass  upon 
his  personal  rights  and  obligation;  If  the 
whole  proceeding,  without  service  upon  him 


or  his  appearance.  Is  coram  non  Jndlce  and 
void;  if  to  bold  a  defendant  bound  by  sncb 
a  Judgment  is  contrary  to  the  first  principles 
of  Justice,— it  is  difficult  to  see  how  tlie  Jndg- 
ment  can  legitimately  have  any  force  within 
the  state.  The  language  used  fV-n  be  Justi- 
fied only  on  the  ground  that  there  was  no 
mode  of  directly  reviewing  such  Judgment 
or  Impeaching  its  validity  within  the  state 
where  rendered,  and  that  therefore,  it  could 
be  called  In  question  only  when  Its  enforce- 
ment was  elsewhere  attempted.  In  later 
cases  this  language  is  repeated  wltii  lew  fre- 
quency than  formerly,  it  beginning  to  be 
considered,  as  It  always  onght  to  have  been, 
that  a  Judgment  which  can  be  treated  In  any 
state  of  this  Union  as  contrary  to  the  first 
principles  of  justice,  and  as  an  absolute  nul- 
lity, because  rendered  without  any  Jurisdic- 
tion of  the  tribunal  over  the  party,  is  not 
entitled  to  any  respect  in  the  state  where 
rendered."  95  U.  S.  732,  24  L.  Ed.  572.  And 
again:  "Since  the  adoption  of  the  fourteenth 
amendment  to  the  federal  constitution,  the 
validity  of  such  Judgments  may  be  directly 
questioned,  and  their  enforcement  In  the 
state  resisted,  on  the  ground  that  proceed- 
ings in  a  court  of  Justice  to  determine  the 
personal  rights  and  obligations  of  parties 
over  whom  the  court  has  no  jurisdiction  do 
not  constitute  due  process  of  law."  &5  U.  S. 
783,  24  L.  £d.  572.  Since  the  deUverance  of 
the  last-dted  opinion  some  of  the  states  that 
had  previously  announced  the  distinction 
there  reprehended  and  repudiated,  have  had 
occasion  to  reconsider  tlie  question,  and  upon 
the  authority  of  that  case  they  have  over- 
ruled their  former  decisions  to  the  contrary, 
and  adopted  a  rule  in  harmony  with  It 
Laughlin  v.  Ice  Co.,  35  La.  Ann.  1184;  Lydl- 
ard  V.  Chute.  45  Minn.  277.  47  Minn.  967: 
Eastman  v.  Dearborn,  63  N.  H.  3S4;  Bank 
V.  Peabody,  65  Vt  492,  46  Am.  Bep.  632. 

Still,  notwithstanding  the  great  force  and 
emphasis  of  the  opinion  in  Pennoyer  t.  Neff, 
the  same  learned  and  distlugrulshed  court,  in 
later  cases,  has  used  language  at  least  tend- 
ing to  give  encouragement  to  the  contrary 
view  on  this  point  For  instance:  '^he 
courts  of  states  might  perhaps,  feel  bound 
to  give  effect  to  the  service  made  as  directed 
by  its  statutes,  but  no  court  deriving  its  au- 
thority from  another  government  will  recog- 
nize a  merely  constructive  service  as  bring- 
ing the  person  within  the  Jurisdiction  of  the 
court"  Hart  v.  Sansom,  110  U.  S.  156.  3 
Sup.  Ot  586,  2S  L.  Ed.  101.  Again.  In  the 
case  of  an  action  In  Maryland  on  a  Ju^sment 
rendered  in  Pennsylvania,  It  was  said: 
•••  •  •  And  the  distinction  between  the 
validity  of  a  Judgment  rendered  in  one  stat<!. 
under  Its  local  laws  upon  the  subject  and  its 
validity  In  another  state,  is  recognized  by 
the  highest  tribunals  of  each  of  the  states. 
•  •  •  And  even  if  judgment  could  have 
been  entered  against  him,  not  being  served 
and  not  appearing,  in  each  of  the  states  of 
the  Union,  in  accordance  with  the  laws  there- 
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In  existing  opon  thp  subject,  be  conld  not 
be  held  liable  upon  sucb  judgment  in  any 
other  8tate  tban  tbat  in  wbicb  It  was  so  ren- 
dered, contrary  to  tbe  laws  and  policy  of 
sucb  Btate."  Machine  Co.  t.  Radcllffe,  137 
U.  S.  287,  298,  11  Sup.  Ct  92,  84  L.  EJd.  670. 
And  BtlU  again:  "Whatever  effect  a  con- 
structive service  may  be  allowed  In  the 
courts  of  tbe  same  government,  it  cannot  be 
recognized  as  valid  by  tbe  courts  of  any 
other  government."  Goldey  v.  Morning  News, 
1.-.G  U.  S.  518,  15  Sup.  Ct  559,  39  L.  Ed.  517. 
However,  the  implication  arising  from  these 
incidental  expressions  cannot  properly  be  re- 
garded as  having  superseded  or  overruled 
the  distinct  announcement  to  tbe  contrary 
In  the  case  of  Pennoyer  v.  Neff. 

Tbe  inevitable  conclusion  from  all  tbat  baa 
l>ocn  said  herein  Is  tbat  section  5298  of  Shan- 
non's Code  Is  repugnant  to  tlte  due  process 
clause  of  tbe  fourteenth  amendment  to  tbe 
federal  constitution,  and  therefore  void,  In 
so  far  as  It  may  have  been  intended  to  au- 
thorize an  execution  against  a  nonserved, 
nonappearlng.  nonresident  for  any  amoimt 
after  tbe  appropriation  of  his  Impounded  pro];>- 
erty.  The  property  of  a  nonresident  situ- 
ated In  this  state  may,  upon  substitutional 
service  by  publication  only,  be  Impounded 
and  appropriated  on  bis  debt,  and  to  that 
end  the  court  must  first  determine  tbe  fact 
of  bis  Indebtedness,  but  It  has  no  Jurisdic- 
tion In  such  case  to  render  a  personal  Judg- 
ment and  award  an  execution  for  tbe  resi- 
due. 

Tbe  demurrer  is  overruled,  and  tbe  cause 
remande  * 

BRARD  and  McALISTER,  JJ.,  concnr. 
SXODGRASS  and  WILKES,  JJ.,  dissent. 


IIERRICK  et  al.  v.  FOWLER  et  al. 

(Supreme  Coui^  of  Tennessee.     March  22, 

1902.) 

POWERS  —  EXECDTION  BY  WILL  —  CONSTRUC- 
TION—BENBPICIARIiJS— INTEREST  CREAT- 
ED—ILLUSORY APPOINTMENT. 

1.  If  powers  conferred  by  a  will  and  deed 
ai%  properly  executed  by  the  will  of  the  donee, 
the  fact  that  the  will  and  deed  conferring  the 
powers  are  not  referred  to  in  his  will  does  not 
vitiate  their  execution. 

2.  Where  the  donee  of  a  power  was  author- 
ized to  dispose  by  will  of  land  willed  or  deeded 
to  bim  for  life,  between  his  three  children  who 
wrre  living  at  the  time  of  its  creation,  the  en- 
tire pr<^rty  passed  on  his  death  to  the  sole 
survivor  of  the  children;  and  he  had  uo  power 
of  appointment  to  his  grandchildren,  the  chil- 
dren of  a  child  deceased. 

3.  Where  a  power  created  by  deed  or  will 
authorized  the  donee  to  dispose  by  will,  be- 
tween his  three  children,  of  property  in  which 
he  was  given  a  life  estate,  the  children  took  no 
beneficial  interest  at  tbe  creation  of  the  power, 
but  the  title  vested  on  his  death  only  in  the 
child  iu  whose  favor  he  made  the  appointment. 

4.  The  donee  of  a  power  to  dispose  of  prop- 
erty by  will  between  his  children  being  limited 
in  hia  power  of  appointment  to  appoint  the 
only  cbud  alive  at  nis  death,  he  could  not  in- 
cumber the  estate  thus  appointed  by  a  charge 


in  favor  of  his  grandchildren,  the  children  of  a 
child  deceased. 

5.  Where  one  of  the  interested  beneficiaries 
under  a  power  of  appointment  by  will  has  beeu 
otherwise  provided  for  by  the  donee  out  of  his 
own  means  or  the  means  of  the  donor,  the  rule 
of  illnaocy  appointment  does  not  apply. 

&  A  grantee  for  life  was  empowered  by  the 
grantor,  his  wife,  to  dispose  at  bis  deacn  of 
the  property  conveyed,  "by  will  and  testament. 
between  the  children  of  U.  R.  H.  [the  donee] 
and  to  the  heirs  of  F.  C.  H.  [the  douor]  and 
H.  R-  H.,  above  designated."  Held,  that  the 
power  of  appointment  thereunder  was  confin- 
ed to  tbe  children  of  the  donor,  and  did  not 
extend  to  the  heirs  of  the  donee,  other  than 
the  children  of  himself  and  the  donor. 

Appeal  from  chancery  conrt,  Davidson 
comity;  H.  H.  Cook,  Chancellor. 

Suit  by  Sallie  M.  Herrlck  and  others 
against  Fannie  H.  Fowler  and  others  for  par- 
tition. A  demurrer  to  the  amended  bill  was 
sustained,  and  from  the  decree  thereupon 
entered,  complainants  appealed.  The  court 
of  chancery  affirmed  the  decree,  and  com- 
plainants agabi  appeal.    AfUrmed. 

Bartbell  &  Keeble  and  Hickman  &  Hick- 
man, for  appellants.  Thos.  B.  Johnson,  for 
appellees. 

WILKES,  J.  In  tbis  case  there  was  an 
original  biU,  an  answer,  a  cross  bill,  and 
amended  bill,  and  to  tbe  latter  there  was  a 
demurrer.  This  demurrer  was  sustained  by 
the  chancellor,  and  the  will  and  deed  in  con- 
troversy were  construed,  fixing  the  rights  of 
tbe  parties  among  themselves,  denying  any 
relief  to  complainants,  and  taxing  them  with 
tbe  costs.  They  appealed,  and  the  decree  of 
the  chancellor  was  affirmed  by  tbe  court  of 
chancery  appeals,  and  complainants  have  ap- 
pealed to  this  court,  and  assigned  errors. 

The  question  involved  is  the  proper  con- 
struction, effect,  and  execution  of  a  power 
contained  in  the  will  of  HaiTlet  R.  Herrlck, 
and  a  power  somewhat  similar,  if  not  eu- 
tlrely  so,  in  a  deed  from  Mrs.  Jane  E.  Rodes; 
tbe  donee  of  tbe  power  In  each  case  l)eing 
F.  0.  Herrick,  the  husband  of  Harriet  R. 
Herrick.  Mrs.  Harriet  R.  Herrlck  made  ber 
will  on  June  19,  1879,  and  died  soon  there- 
after, leaving  her  husband,  F.  C.  Herrlck, 
the  donee  of  the  power,  and  their  children. 
Henry  X.,  Isaac,  and  Fannie.  Henry  died 
May  16,  1%>1,  leaving  bis  widow,  the  com- 
plainant and  three  minor  children,  who  sue 
in  this  case  by  their  mother,  as  next  friend. 
Isaac  died  in  1894,  but  left  no  cliildren;  his 
heirs  being  tbe  minor  complainants  and  de- 
fendant Fannie,  who  has  Intermarried  with 
Edward  Fowler,  and  is  tbe  principal  defend- 
ant In  this  case,  being  Joined  as  sucb  with 
her  husband.  Harriet  R.  Herrlck  died  seised 
of  a  lot  on  the  west  side  of  Broad  street.  In 
the  city  of  Nashville,  fronting  about  100  feet 
on  tbat  street;  and  it  appears  tbat  she  bad 
no  other  property,  real  or  personal,  of  any 
moment  Tbe  language  of  ber  will  is  as 
follows:  "I  win  all  my  property  real  and 
personal  of  every  kind  to  my  beloved  hus- 
band, F.  C.  Herrlck,  during  his  lifetime,  <>" 
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that  he  may  have,  nse,  and  enjoy  the  In- 
come of  the  same;  but  neither  the  property, 
nor  its  rents  nor  Income,  to  be  subject  or 
liable  In  any  way  to  his  debts,  contracts,  or 
liabilities.  Item  2.  Said  husband  at  his  death 
shall  have  power  by  will  and  testament  to 
dispose  of  the  property  hereby  willed  to  him, 
between  my  children,  as  he  may  see  proper. 
He  In  the  future  will  be  better  fitted,  as  time 
develops,  to  determine  as  to  what  propor- 
tions my  children  shall  have  said  property. 
Therefore  I  give  him  full  power  to  dispose 
of  It,  as  between  them,  as  he  thlnlcs  best" 
Tills  will  was  probated  in  Davidson  county 
in  March,  1880.  At  the  time  of  her  death, 
Henry  and  Isaac  were  alive,  but  both  died 
before  the  father,  leaving  defendant  surviv- 
ing them;  and  Henry  died,  also,  leaving  a 
widow  and  children.  After  the  death  of  the 
testatrix,  Harriet,  her  husband,  P.  O.  Her- 
rlck,  on  July  12,  1881,  bought  50  feet  of 
ground  adjoining  the  first-named  property 
from  Mrs.  Jane  E.  Rodes,  and  took  title  In 
his  own  name,  coupled  with  powers  and  con- 
ditions fixed  by  the  language  of  the  deed  as 
follows:  "I,  Jane  E.  Rodes,  have  this  day 
bargained  and  sold  to  F.  C.  HeiTick,  and  do 
hereby  transfer  and  convey  to  F.  C.  Her- 
rick,  during  bis  lifetime,  with  the  privilege 
of  the  use  and  enjoyment  of  the  same  with- 
out its  being  liable  for  his  contracts  or  lia- 
bilities, with  the  power  to  dispose  of  the 
same  at  his  death,  by  will  and  testament, 
between  the  children  of  Harriet  R.  Herrick, 
and  to  the  heirs  of  F.  0.  Herrick  and  Har- 
riet R.  Herrick,  above  designated,  forever, 
for  the  consideration  of  |600,"  etc.  F.  G. 
Herrick,  August  31,  1892,  executed  a  will, 
which  provides  as  follows:  "I  will  to  my 
daughter,  Fannie  McLelland  Herrick,  the 
house  and  lot  1711  Broad  street,  Nashville^ 
Tenn.,  fronting  98  feet  and  eight  inches  on 
Broad  street  It  is  my  wish,  bowev»,  that 
my  family  shall  occupy  the  premises  as  their 
borne  so  long  as  mutually  agreeable  and 
pleasant,  and  to  the  interest  of  my  wife  and 
daughter  Fannie.  I  will  to  my  wife,  Ella 
Scott  Herrick,  everything  else  I  may  die  pos- 
sessed of,  except  $200  cash  to  be  paid  to  my 
sister,  Mrs.  Lucy  C.  Smith,  of  Gilford,  In- 
diana. A  lot  fronting  on  Broad  street  ad- 
joining our  home  place,  and  a  cottage  and 
lot,  100  by  120  feet,  at  Monteagle,  Tennessee, 
are  in  my  wife's  name,  and  subject  to  her 
sole  disposal."  On  July  2,  1899,  he  added  a 
codicil  as  follows:  "I,  F.  C.  Herrick,  being 
of  sound  mind  and  disposing  memory,  do 
make  and  publish  this  as  a  codicil  to  my 
last  will  and  testament:  Having  amply  pro- 
vided for  my  son  during  his  life,  and  having 
given  bim  in  money  far  more  than  I  could 
now  give  my  daughter,  Fannie,  I  will  and 
direct  that  the  children  of  my  said  son, 
Henry,  be  paid  by  my  daughter,  Fannie,  the 
■urn  of  $100  in  money.  In  other  words,  my 
daughter,  Fannie,  shall  take  the  home  place, 
1711  Broad  street  as  described  in  my  will, 
charged  with  $100  to  be  paid  by  my  daugh- 


ter, Fannie,  to  the  children  of  my  son,  Hen- 
ry; and  my  will  in  all  other  respects  is  to 
stand."  This  will  was  probated  at  the  July 
term,  1899,  of  the  county  court  of  DavV^som 
county. 

The  bill  seeks,  on  the  part  of  titte  children 
of  Henry  Y.  Herrick,  to  set  up  an  interest 
in  the  lot  in  theh-  behalf,  on  the  ground  that 
the  exercise  of  the  powers  conferred  on  F.  CL 
Herrick  by  the  will  and  deed  referred  to  is 
void;  and  the  contention  Is  for  a  one-half 
interest  in  both  tracts,  and  to  have  the  same 
partitioned.  We  treat  the  matter  only  as  it  is 
presented  by  the  amended  bill  and  the  de- 
murrer, as  other  portions  of  the  record  are 
not  properly  before  us. 

The  chancellor  held  that  the  wUl  of  F.  C 
Herrick  was  a  valid  execution  of  tUe  power 
of  appointment  contained  In  the  will  of  Har- 
riet R.  Herrick,  except  so  far  as  it  seelcs  to 
charge  the  property^^ith  $100  in  favor  of 
complainants,  and  ra  to  this  charge  he  was 
of  opinion  it  was  beyond  the  scope  of  tbe 
power  and  void,  and  it  was  set  aside  and 
for  nothing  held;  but  the  remaining  por 
tions  of  the  will  were  sustained  and  upbdd, 
and  it  was  decided  that  the  property.  No. 
1711  Broad  street  was  the  prc.^)erty  of  Fan- 
nie Herrick  B^owler,  under  the  wills  of  her 
mother  and  father.  The  decree  further  re- 
cites that  the  property  conveyed  to  F.  C. 
Herrick  by  Mrs.  Jane  E.  Rodes  is  also  the 
property  of  Fannie  Herrick  Fowler.  It  ap- 
pears that,  at  the  death  of  F.  C.  Herrl<^.  SO 
feet  of  the  property  mentioned  in  tbe  wHl 
of  Harriet  R.  Herrick  had  been  sold  off.  and 
at  that  date  No.  1711,  now  in  controversy, 
embraced  the  balance  of  tbe  lot  devised  by 
Harriet  R.  Herrick  and  the  lot  deeded  by 
Mrs.  Jane  E.  Rodes. 

The  court  of  chancery  appeals  affirmed 
the  decree  of  the  chancery  court,  under  the 
holding  of  the  majority,  and  complainants 
have  appealed  to  this  court,  and  assigned 
errors  as  follows:  (1)  In  holding  that,  un- 
der the  will  of  Harriet  R.  Herridi.  F.  C 
Herrick  was  empowered  to  leave  all  the  r^ 
estate  described  in  the  amended  bill  as  tbe 
property  of  Harriet  R.  Herrick  to  Fannie  H. 
Fowler,  to  the  exclusion  of.  the  children  of 
Henry  Herrick,  deceased.  (2)  In  holding  that 
under  the  deed  from  Mrs.  Jane  K.  Rodes,  as 
set  out  In  the  amended  bill,  F.  C.  Herrick 
was  empowered  by  this  deed  to  leave  all  the 
property  to  Fannie  H.  Fowlar,  to  the  ex- 
clusion of  the  children  of  Henry  T.  Herrick, 
deceased.  (3)  In  holding  that  the  Rodes 
property  was  worth  only  $600,  and  therefore 
a  gift  of  $100  was  not  an  illusory  appoint- 
ment 

In  disposing  of  these  assignments  we  re- 
mark at  the  outset  that,  if  the  powers  con- 
ferred by  the  will  of  Harriet  Herrick  and 
deed  of  Jane  E.  Rodes  are  validly  and  prop- 
erly executed  by  the  will  of  F.  O.  Herrick, 
the  fact  that  such  will  and  deed  are  not  re- 
ferred to  In  his  will  does  not  vitiate  tbe 
execution  of  them.    Young  v.  Insurance  Go.. 
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101  Tenn.  812,  47  S.  W.  428;  Trust  Co.  y. 
Jones.  108  Tenn.  246,  58  S.  W.  219. 

Tbe  two  children,  Isaac  and  Heury,  hav- 
ing died  prerloua  to  the  death  of  the  father, 
and  donee  of  the  power,  F.  0.  Herrlck,  kav- 
ing  Fannie  Herrlck  Fowler  alone  surviving  at 
tbe  time  he  executed  his  will  and  at  his 
death,  the  entire  property  passed  to  Fannie 
Herrlck  Fowler;  and  the  said  F.  C.  Herrlck 
bad  no  power  of  appointment  to  his  grand- 
children, the  children  of  Henry  Y.  Henick. 
Jamagin  r.  Conway,  2  Humph.  50;  Cruse  r. 
McKee,  2  Head,  1,  78  Am.  Dec.  186;  Thor- 
ington  v.  Hall,  111  Ala.  824,  21  South.  335.  50 
Am.  St  Rep.  54;  Morris  y.  Owen,  2  Call, 
520;  Carson  r.  Carson,  62  N.  C.  57.  The 
fact  that  only  one  person  remained  embraced 
within  tbe  power  of  appointment  does  not 
alter  the  mle.  Buxton  v,  Dunt.  2  Wlls.  R. 
336;  Bray  v.  Hammersley,  3  Sim.  513;  Wood- 
cock y.  -Renneck,  4  Beav.  190;  La!nbert  v. 
Tbwaites,  L.  R.  2  Eq.  151;  Bray  v.  Bree,  2 
Clark  &  F.  453;  Boyle  v.  Bishop  of  Peter- 
borough, 1  Yes.  Jr.  299.  Under  tbe  language 
of  the  will  of  Mrs.  Harriet  R.  Herrlck,  as 
well  as  under  that  of  the  deed  from  Mrs. 
Jane  E.  Rodes,  the  children  of  Mrs.  Herrlck 
took  no  beneficial  interest  at  her  death,  or 
when  the  deed  was  executed,  but  tlie  title 
rested  at  the  time  of  die  death  of  F.  O.  Her- 
rlck in  those  in  whose  fayor  he  made  tbe 
appointment  Rogers  y.  Rogers.  2  Head, 
860;   1  Jarm.  Wills  (6th  Bd.)  336.  '309;  •  619; 

1  Perry,  Trusts.  }  258;  2  Underbill,  Wills, 
pp.  1178,  1174;    Lambert  y.  Tbwaites,  L.  R. 

2  Eq.  151;  Kennedy  y.  Kingston,  2  Jac.  & 
W.  431;  Cruwys  y.  Colman,  9  Ves.  319; 
Walsh  y.  Wallinger,  2  Russ.  &  M.  78;  Nor- 
ment  y.  Smith,  1  Humph.  46;  Word  y.  Mor- 
gan, S  Cold.  407;  Satterfleld  y.  Mayes,  11 
Humph.  68;  Beasley  y.  Jenkins,  2  Head,  191; 
Blgley  y.  Watson,  98  Tenn.  353,  39  8.  W. 
525,  38  L.  R.  A.  679;  Puryear  v.  Edmondson, 
4  Helsk.  43;  Ryan  y.  Monaghan,  99  Tenn. 
83a  42  8.  W.  144;  Blass  y.  Helms,  93  Tenn. 
166k  23  S.  W.  138;  Franklin  v.  Franklin,  91 
Tenn.  119,  18  8.  W.  61;  Forrest  y.  Porch, 
100  Tenn.  392.  45  8.  W.  670;  Parrish  y. 
Groomes.  1  Tenn.  Ch.  581;  Connell  y.  Mc- 
Kenna,  2  Shannon's  Cas.  190.  There  is  an- 
other class  of  cases  wliich  bold  that  an  es- 
tate yests  in  the  contemplated  beneficiaries 
at  the  death  of  tbe  testator,  or  at  the  mak- 
ing of  tbe  deed,  and  does  not  await  the  exe- 
cation  of  til  power  by  its  doaee,  and,  fur- 
ther, that  such  yestlture  will  be  defeated 
when  the  power  is  executed  in  favor  of  only 
a  part  of  tbe  beneficiaries,  to  tbe  exclusion 
of  the  remainder.  To  this  class  belong  tbe 
cases  of  Haywood's  Heirs  v.  Moore,  2 
Humph.  585;  Oatbey  v.  Cathey,  9  Humph. 
470.  46  Am.  Dec  714;  Bostlck  v.  Wintoo,  1 
Sneed.  888.  We  are  of  opinion  there  is  no 
difference  In  results  tn  tbe  two  classes  of 
rases,  where  the  power  is  validly  and  actual- 


ly executed  by  the  doaee,  and  when  this  is 
done  the  title  and  beneficial  interests  vest 
only  in  those  who  are  named  by  tbe  donee 
of  tbe  power,  and  are  devested  out  of  all 
others.  What  the  result  may  be  when  tbe 
power  is  not  executed,  we  need  not  consider, 
as  that  case  is  not  presented  in  this  record. 

If  we  are  correct  in  holding  that  F.  C.  Her- 
rlck could  only  exercise  the  power  of  ap- 
pointment in  favor  of  the  surviving  child, 
Fannie  Herrlck  Fowler,  and  could  not  ap- 
point in  favor  of  the  children  of  Henry  Y. 
Herrlck,  It  follows  that  the  property  passing 
to  Fannie  Herrlck  Fowler,  at  least  under  tbe 
will  of  her  mother  and  father,  could  not  by 
the  latter  be  charged  with  a  contribution  to 
the  children  of  Henry  T.  of  $100,  as  was  at- 
tempted by  the  will  of  F.  O.  Herrlck.  It 
was  beyond  tbe  scope  of  the  power  contained 
in  the  will  of  Harriet  R.  Herrlck  that  P.  C. 
Herrlck  could  make  such  a  charge  under  his 
power  of  appointment  but,  being  limited  to 
appoint  in  favor  of  the  only  child  alive  at  his 
death,  he  could  not  incumber  the  estate  thus 
appointed  by  a  charge  in  favor  of  tbe  chil- 
dren of  Henry  Y.  Herrlck.  In  addition, 
when  It  appears  that  Henry  Y.  Herrlck  had 
been  provided  for  by  F.  0.  Hetrick,  tbe 
donee  of  the  power,  out  of  bis  own  means, 
or  t'lose  of  bis  wife,  Harriet  R.  <and  it  does 
not  matter  which),  tbe  rule  of  Illusory  appoint- 
ment does  not  apply,  and  a  merely  nominal 
amount  would  suffice  to  be  given  to  tbe  party 
thus  provided  for.  And  hence,  If  Henry 
were  alive,  he  could  not  claim  as  against  tbe 
will  of  said  F.  C.  Herrlck,  and  tbe  appoint- 
ment thereunder.  Bristow  y.  Warde,  2  Ves. 
Jr.  386;  Mocatta  v.  Lonsada,  12  Ves.  123; 
Vanderzee  v.  Aclom,  4  Ves.  771;  Kemp  v. 
Kemp,  5  Ves.  819;  Long  v.  Long,  Id.  44S; 
Spencer  v.  Spencer,  Id.  302. 

The  majority  of  the  court  of  chancery  ap- 
peals were  of  opinion  that  upon  a  proper 
construction  of  the  will  of  Harriet  R.  Her- 
rlck and  tbe  deed  of  Mrs.  Jane  B.  Rodes,  tbe 
power  of  appointment  was  virtually  tbe  same 
In  each,  and  was  confined  to  the  children  of 
Harriet  R.,  and,  under  the  facts  in  this  case, 
to  complainant  Fannie  Herrlck  Fowler,  while 
tbe  minority  were  of  opinion  that  while  this 
Is  true  as  to  tbe  power  of  appointment  under 
tbe  will  of  Harriet  R.  Herrlck,  yet,  under 
the  deed  of  Mrs.  Jane  E.  Rodes,  tbe  power  of 
appointment  extended,  also,  to  the  heirs  of 
F.  O.  Herrlck,  other  than  tbe  children  of  him- 
self and  Harriet  R.,  and  that  tbe  charge  of 
5100  might  properly  be  made  upon  that  por- 
tion of  tbe  property  derived  from  Mrs.  Rodes, 
in  favor  of  the  children  of  Henry  Y.,  and 
sbculd  to  that  extent  have  been  sustained. 
We  are  of  opinion  the  view  of  the  majority 
Is  correct,  upon  this  feature  of  the  case. 

We  are  not  able  to  see  any  reversible  error 
In  the  decree  of  tbe  court  of  chancery  ap- 
peals, and  It  Is  affirmed. 
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▲MEBICAN  LOAD  PENCIL  CJO.  t.  DAVIS. 
Etc  parte  SMITHSON  et  al. 

(Supreme  Court  ot  Tennessee.      March  22, 
1902.) 

UWANTB-flUrr-RBCOVERT  —  NEXT  FRIBND  — 
RECEIPT  OF  RBCOVBRT— COMPENSATION  OV 
ATTORNBT—LIEM— AMOUNT— BX  PARTE  AP- 
PUCATION. 

1.  Attorneys  who  hare  represented  a  minor 
in  litigation  are  entitled  to  a  lien  on  his  re- 
coTerj  for  reasonable  compensation. 

2.  Attorneys  who  have  represented  a  minor 
in  litigation  cannot  baye  the  amount  of  their 
fees  hxed  on  an  ex  parte  application  to  the 
court. 

3.  The  next  friend  of  a  snccessfal  minor  lit- 
igant has  no  right,  as  such,  to  recelTo  ^e  re- 
covery. 

Motion  by  plaintiff's  attorneys  for  an  al- 
lowance from  tbe  recovery,  as  compensation. 
Denied. 

For  former  opinion,  see  66  S.  W.  1129. 

CALDWELL,  J.  Hereafter,  at  the  present 
term,  this  court  affirmed  a  judgm^it  obtain- 
ed by  caarence  J.  Davis,  a  minor  12  years  of 
age,  who  sued  by  next  friend,  against  the 
American  Lead  Pencil  Company,  in  the  cir- 
cuit court  of  Marshall  county,  for  the  sum 
of  $2,875.  The  attorneys  who  represented 
the  plaintiff  in  that  litigation  now  file  a 
sworn  application,  supported  by  the  affida- 
vits of  other  informed  persons,  cognizant  of 
the  facts,  and  thereupon  piove  the  court  to 
allow  them  80  per  cent  of  the  recovery  as 
fees  for  tlie  services  rendered.  These  gentle- 
men have  unquestionably  rendered  their  cli- 
ent valuable  services,  and  for  snch  services 
they  are  as  certainly  entitled  to  a  lien  on 
his  recovery  for  reasonable  compensation. 
This  they  may  now  have  declared  on  the 
minutes  of  this  court,  but  the  amount  of 
their  fees  cannot  be  fixed  and  adjudged  on 
this  ex  parte  application.  .That  is  a  matter 
to  be  determined  In  some  suitable  proceeding 
in  which  the  minor  will  have  an  opportunity 
to  be  heard,  or  It  might  probably  be  deter- 
mined by  contract  with  his  guardian,  when 
one  shall  be  appointed. 

In  response  to  another  motion,  an  order 
wiU  be  made  directing  the  clerk  of  this  court 
to  hold  the  proceeds  of  the  Judgment  in  ques- 
tion, when  collected,  subject  first  to  the  lien 
of  plaintiff's  attorneys  for  reasonable  fees, 
and  the  residue  will  be  paid  to  his  regular 
guardian.  The  next  friend,  as  such,  has  no 
legal  right  to  receive  any  part  of  the  recov- 
ery. Cody  T.  iToa  Co.,  105  Tenn.  615,  58  & 
W.  850. 


EUSSELL  V.  BERRY. 
(Supreme  Court  of  Arkansas.     April  5,  1902.) 

HOMESTEAD— EXTENT— PROFITS— COAI. 

STRATA 
A  strata  of  coal  underlying  a  homestead 
is  part  thereof,  within  Const.  1874,  art.  9,  |  6, 
declaring  that  the  widow  of  the  owner  of  a 
homestead  shall  have  the  rents  and  profits 
thueof  during  her  natural  life. 


Appeal  from  drcnit  conrt,  Pope  county; 
Jeremiah  O.  Wallace,  Jndge; 

Petition  in  probate  court  by  T.  J.  Bnsaell, 
as  administrator  of  the  estate  of  W.  H.  Mil- 
ler, deceased,  for  an  order  allowing  sale 
of  coal  under  the  lands  of  his  intestate. 
From  a  Judgment  sustaining  an  order  de- 
nying the  petition,  petitioner  appeals.  Af- 
firmed. 

W.  H.  Miller  was  the  ovraer  of  a  mral 
homestead  consisting  .of  about  160  acres, 
which  was  underlined  with  coal.  Miller  had 
opened  up  mines  on  this  land,  and  had  work- 
ed the  mines  in  a  small  way  and  marketed 
the  coal,  and  had  also  at  times  leased  these 
mines  to  be  operated  for  the  purpose  of 
mining  coaL  After  his  death  bis  widow 
and  children  remained  in  possession  of  the 
homestead,  and  the  widow  and  the  goard- 
lan  of  the  children  claim  the  right  to  lease 
the  mines  on  the  land  for  the  purpose  of 
mining.  Miller  died  owing  debts,  which 
have  been  probated  against  his  estate  to 
the  amount  of  about  $500.  There  being  no 
personal  assets  oat  of  which  to  pay  the 
debts,  the  administrator  of  the  estate  filed 
his  petition  In  the  probate  court,  alleging 
that  the  coal  underlying  the  land  was  not 
a  part  of  the  homestead,  or  essential  to  Its 
enjoyment,  and  asked  for  an  ord«  to  "sell 
said  coal  In  place,  or  to  lease  the  privilege 
of  mining  the  same,  as  to  the  court  should 
seem  most  proper."  The  probate  court  held 
that  the  coal  underlying  the  homestead  land 
'was  a  part  of  the  homestead,  and  refused  to 
grant  the  order  prayed  for.  On  nnpeal  to 
the  circuit  court  the  Judgment  of  ibe  pro- 
bate court  was  sustained,  and  the  petition 
dismissed.    The  administrator  appealed. 

Dan    B.    Granger,   for  appellant.    B.   B. 

Wilson,  for  appellee. 

RIDDICK,  J.  (after  stating  the  facts). 
The  only  question  In  this  case  is  whether 
coal  which  underlies  land  of  a  homestead 
Is  a  part  of  the  homestead.  It  Is  admitted 
that  the  value  of  this  homestead  is  not  over 
|2,500,  and  If  this  strata  of  coal  which  nn- 
derlles  the  homestead  land  is  a  part  of  the 
homestead  it  follows  that  it  cannot  be  reach- 
ed by  the  administrator  or  creditors  until 
after  the  expiration  of  a  homestead  estate. 
Our  state  constitution  provides  that  If  the 
owner  of  a  homestead  die,  leaving  a  widow, 
"the  rents  and  profits  thereof  shall  vest  in 
her  during  her  natural  life,"  provided  that 
if  the  owner  leaves  children  they  "shall 
share  with  the  widow  and  be  entitled  to  half 
the  rents  and  profits  till  each  of  tbem  ar- 
rives at  twenty-one  years  of  age."  Const 
1874,  art  9,  {  6.  Now  it  has  been  correct- 
ly stated  that  the  term  "proC  s"  "compre- 
hends the  produce  of  the  soil,  whether  It 
arises  above  or  below  the  surface;  as  herb- 
age, wood,  turf,  coal,  minerals,  stones;  also 
fish  in  a  pond  or  running  water."  Etouv. 
Law  Diet.    Therefore^  If  the  owner  of  land 
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In  fee  grant  to  anotber  the  renta  and  proflta 
of  such  land,  to  haye  and  to  hold  the  aame 
to  him  and  hla  helra,  the  whole  land  paases 
by  the  grant;  "for  what,"  aaks  Sir  Edward 
Coke,  "ia  land  bnt  the  profits  thereof?" 
Co.  Lltt  4b;  Rap.  &  U  Law  Diet  Land 
has  an  Indefinite  eztoit,  both  upward  and 
downward,  and  Includes,  not  only  the  sur- 
face of  the  earth,  but  everything  beneath  it 
2  BI.  Comm.  18.  As  the  constitution  gives 
to  the  widow  and  children  the  renta  and 
proflta  of  the  homestead,  this  Includes,  not 
only  the  rents  and  profits  of  th«  surface,  but 
of  all  beneath. 

Our  conduslcm  la  that  this  strata  of  coal, 
which  the  administrator  Is  endeavoring  to 
have  subjected  to  the  debts  of  the  estate, 
is  a  part  of  the  homestead,  and  Is  protected 
from  sale  to  the  same  extent  that  the  home- 
stead Is  protected.  It  follows  that  in  our 
opinion,  the  judgment  of  the  circuit  court 
ia  right  and  It  is  ther^ore  afllrmed. 


PRBSCOTT  *  N.  W.  RY.  CO,  T.  SMITH. 

(Supreme  Court  of  Arkansas.    Dec.  21,  1901.) 

CARRtSRS— INJVRIBS  TO  FASSKNOBR— METHOD 
or  MAKING  UP  TRAINS  —  CONTRIBUTORY 
KEOLIOBMCB  —  QUESTION  FOR  JURY  —  ETI- 
DENCB-ADMISSION— HARMLESS  BRROR-AR- 
OUMBNT  OF  COUNSEL. 

1.  Soud.  &  U.  Dig.  i  6196,  providing  that  hi 
forming  a  "passenger  train"  no  freight  or  lum- 
ber cars  shall  be  placed  in  the  rear  of  passen- 

get  cara,  and.  If  so  placed,  and  a  personal  injury 
appens,  the  emplof  es  or  agents  directing  or  per- 
mitting such  arrangement  shall  be  guilty  of 
iiitentional  wrong  causing  the  injury,  is  ap- 
plicable to  a  train  comiwsed  of  several  freight 
cars  and  a  caboose,  and  carrying  passengers 
for  hire,  made  up  by  having  the  caboose  in 
front  and  operated  by  having  the  engine  in 
the  rear  push  the  train  backward,  rending 
the  company,  in  an  action  for  the  death  of  a 
passenger  on  such  train  caused  by  the  i:a* 
booae  leaving  the  track,  guilty  of  negligence 
as  a  matter  of  law. 

2.  In  an  action  for  the  death  of  a  passenger, 
caused  by  the  caboose  leaving  the  traclc,  it  ap- 
I  cared  taat  he  rode  on  the  platform  uf  the 

..itooae  in  front  ot  several  cars  of  freight  and 
liimbw  pushed  backward  by  the  engine  in  the 
rear,  and  the  evidence  tended  to  show  that 
he  da  not  ride  there  as  a  matter  of  choice,  bnt 
because  he  thought  that  it  was  dangerous  to 
remalu  in  the  caboose  because  of  the  manner 
of  operating  the  train.  Held,  that  the  question 
of  tae  passenger's  contributory  negligence  was 
(or  the  Jnty. 

8.  The  admission  of  testimony  that  after  the 
•ccidoit  tiie  company  changed  the  method 
of  operathig  Uie   train,    as   tending   to  show 

Erevions  neglect  though  erroneous,  was  harm- 
!ss;    other  evidence  condnrively  showing  de- 
fendant's negligence. 

4.  The  comt  improperly  overruled  defend- 
ant's exceptions  to  the  argument  of  plaintilTs 
counsd  that  ths  evidence  that  after  the  acci- 
dent the  company  changed  its  method  of  oper- 
ating Its  train  was  "alone  sufficient  proof  jus- 
tifying a  verdict  for  plahitifl,"  and  that  the 
dtange  was  "a  confession  of  liability." 

•V  The  mere  tact  that  the  argument  was 
made  before  the  closing  argument  of  defend- 
ant's connsel  Is  insnfflcient  to  render  the  same 
harmless. 

Appeal  from  drcult  comt.  Merada  county; 
Jod  D.  Conway,  Jndg«. 


Action  by  Mary  Smith  against  the  Frescott 
&  Northwestern  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeaJB.  Re- 
versed. 

C.  C  Hamby,  for  appellant  J.  O.  A. 
Bush,  for  appellee. 

RIDDICK,  J.  This  is  an  appeal  from  a 
judgment  for  $1,200,  recovered  by  Mrs.  Mary 
Smith  against  the  Freacott  &  Northweeton 
Railway  Company  as  damages  fw  causing 
the  death  of  her  son  Bd  Mechlin.  The  de- 
fendant company  was  the  owner  and  operator 
of  a  short-line  railroad  used  mainly  to  carry 
logs,  but  passengers  were  also  carried.  On 
the  day  of  the  accident  a  train  composed  ol 
nine  freight  and  log  cars  and  a  caboose  for 
passengers  was  backed  along  the  railway  of 
the  defendant  company,  having  the  caboose 
In  front  and  the  engine  In  the  rear  pushing 
the  train  backward.  Ed  Mechlin,  the  son  of 
the  plaintiff,  was  a  passenger  on  the  train, 
and,  while  the  train  was  being  thus  operated, 
the  caboose  left  the  track,  and  Mechlin,  who 
was  riding  on  the  platform  of  the  caboose, 
or  was  there  in  the  attempt  to  escape  from 
the  caboose,  was  thrown  to  the  ground  and 
kUled. 

Our  statute  provides  that  "In  forming  a 
passenger  train  no  baggage,  freight  mer- 
chandise or  lumber  cars  shall  be  placed  in 
the  rear  of  passenger  cars,  and  If  they,  or 
any  of  them,  shall  be  so  placed,  and  any  ac- 
cident shall  happen  to  life  or  limb,  the  officer 
or  agent  who  so  directed  or  knowhigly  suf- 
fered such  arrangement  and  the  conductor 
or  engineer  of  the  train,  shall  each  and  all 
be  held  guilty  of  intentional  wrong  causing 
the  Injury,  and  be  punished  accordingly." 
Sand.  A  H.  Dig.  {  6105.  It  ia  obvious  that 
this  statute  was  not  Intended  to  apply  only 
to  regular  passenger  trains,  for  such  trains 
do  not  carry  freight  or  lumber  cars.  It  was 
plainly  hitended  to  apply  as  well  to  mixed 
trains  carrying  both  freight  and  passengers, 
and  it  requires  that  such  trains  shall  be  so 
formed  that  "baggage,  freight  merchandise 
or  lumber  cars"  shall  be  placed  in  front  of 
the  passenger  cars.  The  puriiose  of  the  stat- 
ute was  to  protect  passengers  from  the  dan- 
ger of  being  carried  in  cars  placed  In  front 
of  freight  lumber,  or  of  other  cars  of  that 
kind.  If  the  defendant  company  was  en- 
gaged in  carrying  passengers  on  this  train 
for  hire,  then  we  think  the  statute  applies, 
whether  the  passengers  were  carried  in  a 
caboose  or  in  a  regular  passenger  coach,  and 
notwithstanding  that  the  main  business  of 
the  tratai  was  to  carry  logs.  Now,  It  was  al- 
leged In  the  complaint  that  "Mechlin  was  a 
passenger  on  defendant's  train  going  from 
Prescott  to  a  point  in  Hempstead  county," 
and  this  was  not  denied  In  the  answer.  'The 
testimony  of  defendant  Itself  showed  that 
while  the  train  was  a  log  trahi,  yet  that  it 
also  carried  passengers,  and  for  that  purpose 
had  a  caboose  attached,  with  seats  inside  for 
I  passengers,  who  under  the  rules  were  requlr- 
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ed  to  ride  in  the  cabooee.  We  mnst  therefore 
take  it  as  estabUshed,  to  far  as  this  appeal  is 
concerned,  that  the  defendant  company  was 
engaged  in  carrying  passengers  for  hire  on 
this  train,  and  that  Mechlin  was  a  passenger 
thereon  at  the  time  of  the  accident  that  caus- 
ed his  death.  These  facta  being  established, 
the  statute  applies,  and  it  follows,  as  a  mat- 
ter of  law,  that  the  defendant  was  guilty 
of  negligence  hi  operating  its  train  in  a  man- 
ner forbidden  by  tbe  statute;  and  we  think 
the  facts  In  evidence  ware  sufficient  to  sup- 
port the  finding  of  the  Jury  that  It  was  this 
negligence  which  caused  the  injury  to  Mech- 
lin. 

The  defendant  contends  that  Mechlin  rode 
CD  tbe  platform  of  the  caboose,  and  was  thus 
guilty  of  contributory  negligence,  which  pre- 
cludes a  recovery.  But  the  evidence  tends  to 
show  that  Mechlin  did  not  ride  on  the  plat- 
form as  a  matter  of  free  preference.  If  he 
was  there,  the  evidence  tended  to  show  that 
It  was  because  the  manner  in  which  the  train 
was  being  operated  made  it  appear  to  him 
dangerous  to  stay  In  the  caboose.  It  has  oft- 
en been  decided  that  a  passenger  "placed  In 
imminent  peril  by  the  negligence  of  the  com- 
pany may  In  a  proper  case  recover  for  in- 
juries received  in  attempting  to  avoid  the 
danger  if  he  exercised  ordinary  and  reasona- 
ble care  under  the  circumstances  as  they 
reasonably  appeared  to  him  at  the  time,  al- 
though in  acting  upon  the  spur  of  the  moment 
he  did  not  do  what  was  best,  and  would  not 
have  been  Injured  If  he  had  done  nothing 
but  remain  quiet"  4  BiUott,  R.  R.  {  1642, 
and  cases  cited.  Now,  at  the  time  Mechlin 
was  on  the  platform  the  train  was  being 
run  backward  at  considerable  speed  on  a 
down  grade^  and  was  approaching  a  sharp 
curve  in  tbe  track.  Mechlin,  a  boy  18  years 
of  age,  was  tbe  only  occupant  of  the  caboose. 
The  evidence  tends  to  show  that  he  was  ap- 
prehensive that  the  train  might  be  derailed, 
and  the  caboose  crushed  by  the  heavy  cars 
behind,  and  he  feared  that  if  he  remained 
In  the  caboose,  and  an  accident  happened,  he 
would  be  unable  to  escape  in  time  to  avoid 
Injury.  Undo'  these  circumstances  we  think 
it  was  a  question  for  the  Jury  to  determine 
whether  or  not  he  was  guilty  of  contributory 
negligence.  When  all  the  instructions  on  that 
point  are  taken  together,  we  think  the  ques- 
tion was  fairly  submitted  to  them,  and  their 
verdict  should  stand,  unless  another  ruling  of 
the  court,  which  we  will  next  proceed  to  no- 
tice, calls  for  a  reversaL 

The  court  allowed  the  plaintiff  to  show  to 
tbe  Jury  that  after  the  accident  and  death  of 
Medilln  the  company  required  its  employes 
to  change  the  manner  of  operating  its  train; 
tliat  it  required  them  to  put  the  engbie  in 
front,  and,  when  necessary  to  do  so,  to  run 
the  engine  backward  in  front  of  tbe  train,  in- 
stead of  backing  the  whole  train  with  the 
caboose  ta  front.  We  are  of  the  opinion  that 
this  evidence  should  not  have  been  admitted. 
As  was  said  by  tbB  supreme  court  of  Min- 


nesota, there  is  "no  legitimate  iMuto  for  con- 
struing such  an  act  as  an  admission  of  pre- 
vious neglect  of  duty.  A  person  may  have 
exercised  all  the  care  which  the  law  required, 
and  yet  In  tbe  light  of  Ills  new  experience, 
after  an  unexpected  accident  baa  occurred, 
and  as  a  measure  of  extreme  caution,  be  may 
adopt  additional  safeguards.  The  more  care- 
ful a  person  is,— the  more  regard  be  taas  for 
the  lives  of  others,— the  more  likely  be  would 
be  to  do  so;  and  it  would  seem  unjust  that 
be  could  not  do  so  without  being  liable  to 
have  such  acts  construed  as  an  admission  of 
prior  negligence.  We  think  such  a  mle  puts 
an  unfair  Interpretatian  upon  human  con- 
duct, and  virtually  holds  out  an  indncement 
to  continued  negligence."  Morse  v.  Bailway 
Co.,  80  Minn.  468,  16  N.  W.  868.  These  rea- 
sons have  led  a  majority  of  the  courts  to  re- 
ject such  evidence  as  incompetent,  as  is 
shown  by  the  large  number  of  cases  to  that 
effect  cited  by  counsel  for  appellant.  The 
fact  that  the  defendant  exercised  less  at  great- 
er care  after  the  accident  than  it  did  at  tiiat 
time  does  not  show  that  it  was  eltber  guilty 
or  not  guilty  of  negligence  at  the  time  of  the 
accident  Its  adoption  of  a  particular  safe- 
guard at  any  time,  whether  an  accident  had 
previously  occurred  or  not,  could  not  be  deem- 
ed an  admission  that  it  had  been  guilty  of 
negligence  in  not  sooner  adopting  such  safe- 
guards. Menard  v.  Railroad  Ca.  180  Mass. 
386,  23  N.  E.  214.  One  who  exercises  tbe 
highest  care  in  the  operation  of  dangeroDS 
machinery  may  find,  from  experience  or  oth- 
erwise, that  additional  precautions  are  requir- 
ed. The  law  then  demands  that  these  pre- 
cautions be  taken,  but  it  is  not  so  mueason- 
able  as  to  permit  the  pelormance  of  this  duty 
which  it  imposes  to  be  used  as  evidence  ot 
previous  wrong.  RaOroad  Co.  v.  Ebtwthome, 
144  n.  S.  202,  12  Sup.  Ct  681,  36  U  Bd.  406; 
Railway  Ca  v.  Clem,  128  Ind.  ID,  23  N.  E. 
966,  7  L.  R.  A.  688,  18  Am.  St  Bep.  303. 
But  although  we  think  the  court  erred  to 
admitting  this  evidence,  we  are  of  the  opinion 
that  the  evidence  Itself  would  have  done  no 
harm  to  the  defendant,  for  It  only  went  to 
show  negligence  on  its  part,  which,  as  we 
Iiave  before  stated,  was  already  concluslvdy 
shown  by  other  evidence.  If  there  was  noth- 
hig  more  than  the  evidence,  we  would  have 
little  trouble  In  disposing  of  the  contention  of 
appellant  on  this  point  But  the  evidence  was 
made  the  basis  of  an  argument  by  one  of 
the  attorneys  for  plaintUi;  which  presents  a 
more  serious  question.  He  contended  in  his 
argument  before  the  Jury  that  this  change  in 
tbe  method  of  operating  the  train  was  not 
only  evidence  of  negligence,  but  that  It  was 
in  effect  an  admission  of  liability  (br  the  In- 
jury on  the  part  of  the  company.  **l%at 
alone,"  he  said,  speaking  of  the  charge,  **is 
sufficient  proof  to  Justify  a  verdict  for  plain- 
tiff. If  it  was  not  negligence  to  back  the 
train  with  tbe  engine  in  the  rear,  why  did 
they  change  after  killing  the  boyf  By  mak- 
ing the  change  they  confessed  their  UabHitT." 
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To  tbia  Umgnagc  and  argnment  defendant  ex- 
cepted at  the  time,  the  court  overruled  the 
oblectlong,  and  defendant  excepted.  This  waa 
an  improper  argument  It  does  not  follow, 
because  the  defendant  was  negligent,  that  It 
was  liable  for  the  Injury.  It  may  have  been 
negligent,  and  yet  that  negligence  may  not 
be  the  cause  of  the  Injury;  and  It  was  neces- 
sary to  show,  not  only  negligence  on  the  part 
of  the  defendant,  but  to  go  further,  and  show 
that  the  Injury  of  Mechlin  was  the  result  of 
the  negligence.  Even  If  that  was  shown,  the 
company  may  still  not  be  responsible  for  the 
Injury,  for  Mechlin  himself  may  hare  been 
guilty  of  contributory  negligence.  Admitting 
that  the  company  was  negUgent,  It  was  still 
for  the  jury  to  determine  whether  this  neg- 
ligence caused  the  injury,  and.  If  so,  whether 
the  defendant  was  guilty  of  contributory  neg- 
ligence. The  jury  should  have  determined 
these  qnestlonB  on  proper  evidence,  and  the 
assertion  of  counsel  that  the  change  in  the 
manner  of  operating  Its  train  was  a  "con- 
fession of  liability"  on  the  part  of  the  com- 
pany, and  that  this  change  alone  "was  snf- 
flclent  proof  to  justify  a  verdict  for  plain- 
tiff," was  well  calculated  to  mislead  the  jury, 
and  was  prejudicial  to 'defendant  Counsel, 
we  know,  are  entitled  to  freely  discuss  and 
comment  upon  the  legitimate  evidence,  and 
we  have  no  desire  to  curtail  such  right  or 
to  encourage  frivolous  exceptions  to  the  rul- 
ings of  trial  judges  upon  objections  made  to 
arguments  of  counseL  Such  rulings  must, 
of  necessity,  be  made  offhand,  and  are  no 
KTonnd  for  reversal  unless  clearly  prejudicial. 
But  the  argument  in  question  here  was  based 
on  Incompetent  evidence,  and  went  much  fur- 
ther than  sncb  evidence  would  have  warrant- 
ed even  had  it  been  competent  We  are  com- 
pelled, therefore,  to  hold  that  the  presiding 
judge  erred  in  overruling  the  objection.  It 
should  have  been  sustained,  and  the  jury 
cautioned  to  disregard  the  evidence.  This 
was  not  done,  and  we  have  no  means  of 
knowing  what  Influence  this  argument  had 
on  tbe  vodlct  of  the  jury.  The  mere  fact 
that  It  was  made  before  the  closing  argument 
on  the  part  of  the  defendant  does  not  jus- 
tify us  in  saying  that  the  Jury  were  persuad- 
ed to  disregard  it  and  did  so.  The  verdict 
shows  that  the  Jury  adopted  tbe  views  con- 
tended for,  not  by  defendant's  attorney,  but 
by  counsel  for  plaintiff.  We  cannot  say  that 
fbey  disregarded  a  portion  of  this  argument 
and  based  their  verdict  oh  tbe  legitimate 
evidence  only.  If  they  adopted  the  view  ur- 
ged by  plaintUTs  counsel,— that  the  change  hi 
tbe  manner  of  operating  tbe  train  was  a  con- 
fession of  liability,  and  of  Itself  justified  a 
finding  for  plalntifC,— and  based  their  verdict 
on  that  fact  only,  then  they  did  not  pass  on 
tbe  real  questions  at  issue  In  the  case.  As 
we  do  not  know  whether  they  did  so  or  not 
and  as  this  uncertainty  was  brought  about 
by  an  improper  argument  of  plalntUTs  attor- 
ney, sbe  must  bear  the  consequences. 
Onr  conclusion  is  that,  for  tbe  error  In  re- 


fusing to  sustain  tbe  objection  of  defendant's 
attorney  to  this  argument  the  judgment  must 
be  reversed,  and  remanded  for  a  new  trial 
It  is  so  ordered. 


STATE  V.  DOSS. 
(Sni«eme  Court  of  Arkansas.    April  6,  1902.) 

INTOXICATlNa  UQUOR— LOCAL  OPTION— COUN- 
TY COURT— REVOCATION  OF  PROHIBI- 
TORY ORDER-UCBNSB. 

1.  The  eoonty  court  revokinx,  on  an  insnffl- 
dent  petition,  an  order  prohibiting  the  sale  of 
Intoxicating  liquor  witmn  three  miles  of  a 
church,  may  set  aside  such  order  of  revocation 
during  the  term   in  which  it  Is  made. 

2.  Where  an  order  prohibiting  the  sale  of  In- 
toxicating iiqnors  within  three  miles  of  a 
church  la  vacated,  and  a  saloon  license  issued 
to  defendant  the  snbseqnent  setting  aside  of 
the  revocation  ordw,  during  the  term,  in- 
validates defendant's  license. 

Appeal  from  circuit  court,  Wbits  county; 
Hance  N.  Button,  Judge. 

O.  T.  Does  was  acquitted  of  the  illegal  sate 
of  whisky,  and  from  the  judgment  and 
from  an  order  denying  a  new  trial,  the  state 
appeals.    Reversed. 

The  appellee  was  indicted  tor  the  unlaw- 
ful sale  of  whisky  on  the  8th  day  of  July, 
1901,  in  White  county,  within  three  miles 
of  the  Methodist  Episcopal  Church  South 
situated  in  the  incorporated  town  of  Beebe, 
Aril.,  the  county  court  of  White  county  hav- 
ing previously  made  and  entered  upon  its 
records  an  order  prohibiting  the  sale  of  In- 
toxicating llqnors  within  said  limits,  which 
order  was  then  and  there  of  record  in  the 
office  of  clerk  of  said  comt  and  in  full  force 
and  efTect  The  defendant  pleaded  not 
guilty,  and  tbe  cause,  by  consent  was  sub- 
mitted to  tbe  court  for  trial  without  a  jury. 
The  state  read  in  evidence  an  order  of  the 
White  county  court  entered  January  3,  1899, 
prohibiting  the  sale  of  intoxicating  liquors, 
etc.,  within  three  miles  of  tbe  Methodist 
Episcopal  Church  Soutb  at  the  town  of 
Beebe,  in  White  county,  for  a  period  of  two 
years  from  the  date  of  the  order,  and  un- 
til a  majority  of  the  adult  inhabitants  re- 
siding within  said  territory,  by  petition  to 
the  court  might  have  said  order  revoked. 
The  defendant  admitted  that  be  sold  intox- 
icating liquors  on  the  5tb  of  July,  1901,  with- 
in three  miles  of  said  Methodist  Episcopal 
Church  South,  and  the  prosecuting  attorney 
thereupon  announced  that  be  limited  tbe 
prosecution  to  sales  on  that  day.  The  de- 
fendant testified  that  he  sold  whisky  in  said 
limits  on  the  6th  of  July,  1901,  but  he  sold 
the  same  in  his  saloon,  which  be  was  run- 
ning under  a  license  from  the  White  county 
court  There  was  then  read  an  order  of  the 
county  court,  made  the  9th  of  January,  1901, 
revoking  the  said  prohibitory  order,  and 
there  was  then  read  an  order  of  said  court 
made  on  said  9th  day  of  January,  1901,  on 
the  application  of  the  defendant  granting 
him  license  to  keep  a  dramshop  at  Beebe, 


Digitized  by  VjOOQIC 


868 


97  SOUTHWBSTEBM  BEPORTEB. 


(Ark. 


White  connty.  during  the  year  ending  De- 
cember 31,  1001.  It  was  admitted  that  the 
record  showed  no  order  revoking  the  license. 
On  the  18th  of  March,  1901,— a  day  of  the 
January  term  at  which  the  prohibitory  or- 
der was  revoked,— upon  the  application  of 
citizens  and  residents  of  the  town  of  Beebe^ 
who  were  made  parties,  and  who  stated  and 
showed  to  the  court  that  the  petition  for  the 
revocation  of  said  prohibitory  order  did  not 
contain  a  majority  of  the  adult  Inhabitants 
within  said  radius  of  three  miles,  and  al- 
leged fraud  was  practiced  upon  the  court  In 
obtaining  said  revocation,  the  court  found 
that  said  petition  did  not  contain  a  majority 
of  the  adnlt  Inhabitants  living  within  three 
miles  of  the  Methodist  Episcopal  Church 
South  In  the  town  of  Beebe,  and  revoked  the 
order  made  on  the  9th  of  January,  1901,  re- 
voking the  prohibitory  order  made  at  the 
January  term,  1899.  "Also  the  following 
order  of  the  White  county  court,  made  on  the 
2eth  day  of  June,  a  day  of  the  April  term, 
1901,  thereof,"  was  read  In  evidence:  "In 
the  matter  of  the  petition  of  A.  W.  Campbell 
et  aL  On  this  day  was  presented  to  the 
court  the  petition  of  A.  W.  Campbell  and 
others,  praying  a  revocation  and  annulling 
of  the  prohibitory  order  made  at  the  Janu- 
ary term,  1899,  of  this  court  prohibiting  the 
sale  of  liquors  within  three  miles  of  the 
Methodist  Episcopal  Church  South  at  Beebe, 
White  county,  Arkansas,  and  the  court,  be- 
ing well  and  sufficiently  advised  In  the  prem- 
ises, doth  find  that  said  petition  does  not 
contain  a  majority  of  the  adult  Inhabitants 
living  within  said  territory,  and  doth  refuse 
to  grant  said  petition;  and  It  Is  further  or- 
dered that  petitioners  pay  all  costs  In  this 
cause  expended."  The  attorney  for  the  state 
then,  the  evidence  having  closed,  "asked  the 
court  to  declare  the  law  to  be  that,  the 
county  court  having  made  and  entered  an 
order  at  the  January  term,  1890,  thereof,  in 
accordance  with  the  statute,  upon  a  peti- 
tl(m  of  a  majority  of  the  adult  Inhabitants 
living  within  three  miles  of  the  Methodist 
Episcopal  Church  South  in  the  town  of 
Beebe,  declaring  it  to  be  unlawful  to  sell  or 
give  away  Intoxicating  liquors  within  said 
limits  for  two  years,  and  until  said  order 
should  be  revoked  by  an  order  made  upon 
the  petition  of  a  majority  of  the  adult  In- 
habitants living  within  said  limits,  *  •  • 
before  the  county  court  could  grant  a  license 
to  sell  liquors  or  keep  a  dramshop  In  such 
territory,  the  order  made  at  the  January 
term,  1899,  must  have  been  revoked  upon 
the  petition  of  a  majority  of  the  adult  In- 
habitants living  within  said  limits;  and  that 
If,  at  the  January  term,  1001,  of  said  court, 
a  petition  was  presented  •  •  *  asking 
for  such  revoking  order,  purporting  to  be 
signed  by  a  majority  of  such  adult  inhabit- 
ants, when  In  fact  It  did  not  contain  a  ma- 
jority thereof,  but  the  county  court,  acting 
upon  presentations  made  to  It  at  the  time 
by  petitioners,  one  of  whom  was  the  defend- 


ant, that  the  petition  did  contain  a  majority 
of  such  Inhabitants,  granted  the  prayer 
thereof,  and  made  an  order  revoking  the 
prohibitory  order  of  the  January  tain,  1899, 
and  Immediatdy  granted  license  to  defend- 
ant, but  at  the  same  term  at  which  such 
revoking  order  was  made  granted  a  new 
trial  therein,  and  set  aside  the  order  made 
at  that  term,  and  upon  the  final  bearing 
*  *  *  found  that  the  petition  did  not  con- 
tain a  majority  of  the  adult  Inhabitants  liv- 
ing within  said  three-mile  limit;  and  refused 
to  revoke  the  order  made  at  the  January 
term,  1899,  then  It  was  unlawful  to  Bell  In- 
toxicating liquors  within  three  miles  of  the 
Methodist  Episcopal  Church  Sonth  at  Beebe 
on  the  5th  day  of  July,  1901,  and  the  license 
so  obtained  by  the  defendant  will  not  Jus- 
tify or  excuse  him."  The  court  refnsed  to 
declare  the  law.  to  which  plaintiff  excepted 
at  the  tima  The  court  made  the  following 
findings  of  fact  and  declaration  of  law: 
"The  court  finds  the  facts  to  be  that  at  the 
January  term,  1899,  the  White  county  court 
made  an  order,  which  has  been  reed  in  evi- 
dence, upon  a  petition  of  a  majority  of  the 
adult  Inhabitants  living  within  three  miles 
of  the  Methodist  Episcopal  Church  South  at 
Beebe,  White  county,  Arkansas,  making  It 
unlawful  to  sell  m:  give  away  Intoxicating 
liquors  within  three  miles  of  said  church, 
for  the  term  of  two  years,  and  until  such 
order  should  be  revoked  upon  petition  of  a 
majority  of  the  Inhabitants  living  wltiiin 
said  territory;  that  on  the  0th  day  of  Jan- 
uary, 1901,  the  defendant  and  others  pre- 
sented to  the  county  court  a  petition,  alleged 
to  contain  a  majority  of  the  adult  inhabit- 
ants living  within  said  territory,  asking  the 
court  to  revoke  the  order  made  at  the  Jan- 
nary  term,  1899,  and  upon  consideration 
thereof  the  county  court  granted  the  prayer 
of  the  petition,  and  made  the  order  of  Jan- 
uary 9,  1001,  which  has  been  read  In  evi- 
dence, revoking  the  ordff  of  January.  1899, 
and  on  the  same  day  also  granted  to  the 
defendant,  upon  his  petition,  license  to  sell 
liquor  and  keep  a  dramehop  In  the  town  of 
Beebe  until  the  31st  day  of  December,  1901; 
that  on  another  day  of  the  January  t&rm, 
1901,  the  coimty  court,  np<m  the  motion  of 
Edwin  Moore  and  others,  who  bad  been 
made  parties  thereto,  granted  a  new  trial, 
and  set  aside  the  order  made  on  the  9th 
day  of  January,  1901,  revoking  the  prohibi- 
tory order,  and  continued  the  further  consid- 
eration of  the  petition  until  the  next  April 
term  of  the  court;  that  at  the  April  term, 
1901,  upon  the  final  hearing  of  the  petition 
for  the  revocation  of  the  prohibitory  order 
made  at  the  January  term,  1899,  the  prayer 
of  the  petition  was  denied,  because  the 
court  found  that  It  did  not  contain  a  ma- 
jorlty  of  the  names  of  the  adult  Inhabitants 
living  within  three  miles  of  the  Methodist 
Episcopal  Church  South  at  Beebe.  The 
court  declares  the  law  to  be  that  the  White 
county  court  having  made  an  order  on  the 
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9Ui  day  of  January,  1001,  revoking  tiie  pro- 
hibitory order  made  at  the  January  term, 
1899,  and  In  the  Interim  between  the  mak- 
ing of  the  CM-der  and  the  granting  of  a  new 
trial  having  Issued  license  to  the  defendant, 
the  order  made  thereafter  refusing  the 
prayer  of  the  i»etItion,  and  restoring  the  pro- 
hibitory order  of  January,  1899,  was  in  the 
nature  of  a  new  prohibitory  order,  and  did 
not  affect  the  rights  of  the  defendant  under 
his  license,  and  that  the  license  issued  to 
him  by  the  coonty  court  protects  against 
prosecutions  for  sales  made  In  his  dramshop 
for  the  full  period  covered  by  his  license. 
Thereupon  the  court  found  the  defendant 
not  guilty,  and  he  was  discharged."  The 
state  moved  for  a  new  trial  on  these  grounds: 
First,  the  finding  and  Judgment  are  con- 
trary to  law;  second,  the  finding  and  Judg- 
ment are  contrary  to  the  evidence:  third,  the 
finding  and  Judgment  are  contrary  to  the 
law  and  evidence;  fourth,  the  court  ared  In 
its  declaration  of  law  and  finding  of  facts; 
fifth,  the  court  erred  in  refusing  to  declare 
the  law  an  asked  by  the  plaintiff.  The  court 
overruled  the  mntion,  and  the  state  excepted 
and  prayed  an  appeal,  which  was  granted. 

Geo.  W.  Murphy,  Atty.  Gen.,  for  the  State. 
Jno.  y.  Roberta,  for  appellee. 

HUGHBS.  J.  (after  stating  the  facts). 
The  court  has  power  and  the  right  to  revoke 
its  order  revoking  the  prohibitory  order  dur- 
ing the  term  at  which  the  order  was  made, 
and  its  finding  of  facts  warranted  it  In  do- 
ing so.  When  the  order  was  revoked,  it 
left  the  prohibitory  mrder  In  full  force,  and 
reaUy  showed  that  it  had  never  been.  In 
effect,  suspended.  The  license  granted  upon 
the  order  revoking  the  prohibitory  order 
never  had  any  validity,  and  there  was  no 
foundation  In  fact  for  such  license.  The 
license,  therefore,  was  no  protection  to  the 
defendant  against  a  prosecution  for  the  sale 
of  whisky.  Underwood  v.  Sledge,  27  Ark. 
29S. 

The  Judgment  of  the  court  is  reversed,  and 
remanded  for  further  proceedings. 


MEUNSE  V.  HARPER. 
(Supreme  Court  of  Arkansas.    April  (V,  1902.) 

TRUST  DEEDS  '-  ACKNOWLEDOHBNT  BEFORE 
GRANTOR  —  TAUDATINO  ACT  —  TRUSTEE'S 
SALE— RECITALS  IN  DEBD-EVIOBNCE. 

1.  Acts  1898,  p.  60,  provides  that  all  instm- 
meats  recorded  in  any  county,  the  proof  of  ex- 
ecntiuu  whereof  is  InsnfBcient  because  of  er- 
rors of  the  officer  certKyjns  the  acknowledg- 
ment, or  because  he  omitted  to  attadi  a  seal 
to  such  certificate,  or  because  his  term  of  of- 
fice had  expired,  or  otherwise  informal,  shall 
be  as  valid  as  thongh  the  certificate  of  ac- 
knowledgment was  In  due  form,  and  txire  prop- 
er seal.  Held  not  to  validate  a  deed  of  trust 
acknowledged  before  the  grantor. 

2.  A  deed  given  on  a  wale  by  the  trustee  un- 
der a  trust  deed  is  evidence  only  of  the  truth 
of  Its  recitals. 

3.  Sand.  &  H.  Dig.  S  5111,  provides  that 
Mies  of  realty  under  deeds  of  trust  shall  not 


be  for  less  than  two-thirds  of  the  appraised 
value,  but  that,  if  the  property  shall  not  sell 
for  such  amount  at  first,  it  may  within  a  cer- 
tain time  thereafter  be  sold  to  the  highest  bid- 
der. BM,  that  where  the  validity  of  a  sale 
under  a  deed  of  trust  was  In  Issue,  and  *he 
deed  failed  to  show  that  the  land  brought 
more  than  two-thirds  of  the  value,  or  that  it 
was  ofFered  more  than  once,  and  the  defect 
was  not  supplied  by  evidence  aliunde,  no  valid 
sale  was  shown. 

Appeal  from  Arkansas  chancery  court; 
Jno.  M.  Elliott,  Chancellor. 

Suit  by  Theodore  Mennse  against  S.  B.  Har- 
per. £Yom  a  decree  for  complainant,  d^end- 
ant  appeals.    Affirmed. 

This  was  a  suit  instituted  by  Theodore 
Mennse  against  S.  E.  Harper  to  remove  a 
cloud  upon  his  title  to  certain  land  described 
In  his  complaint  Plaintiff  alleged  In  bis 
complaint  that  F.  M.  Gillette,  being  the  own- 
er of  the  land,  on  the  1st  day  of  November, 
1892,  by  his  deed  of  that  date,  sold  and  con- 
veyed the  same  to  one  H.  R.  Boyd  In  trust 
to  secure  the  payment  of  the  sum  of  (2,000 
which  he  owed  the  Ctontlnental  National  Bank 
of  Memphis,  Tenn.;  that  the  deed  contained 
a  power  of  sale  authorizing  the  trustee,  upon 
default  In  the  payment  of  the  debt  secured 
thereby,  to  sell  the  land;  that  default  was 
made,  and  the  trustee,  after  having  caused 
the  land  to  be  appraised  in  the  manner  re- 
quired by  law,  and  complied  in  all  things 
with  the  law  and  the  deed,  sold  the  same  to 
the  Continental  National  Bank  at  and  for  the 
price  and  sum  of  $1,906,— more  than  two- 
thirds  of  its  appraised  value;  that  thereafter, 
on  the  19th  day  of  June,  ISSk,  Boyd,  as  trus- 
tee, conveyed  the  land  to  the  purchaser  at 
said  sale;  and  that  in  the  year  189T  the  (kin- 
tlnental  National  Bank  conveyed  the  same  to 
the  plaintiff. 

He  further  alleged  that  the  said  F.  M.  Gil- 
lette in  the  year  1804  conveyed  the  land  to  the 
defendant,  and  that  this  conveyance  Is  a 
cloud  upon  his  title,  which  he  asked  the  court 
to  remove. 

He  filed,  as  exhibits  to  his  complaint  the 
deed  of  trust,  the  conveyance  by  the  trustee 
to  the  Continental  National  Bank,  the  deed 
executed  by  the  bank  to  the  plaintiff,  and 
the  deed  of  Gillette  to  the  defendant  The 
execution  of  the  deed  of  trust  was  acknowl- 
edged by  Gillette  before  H.  R.  Boyd,  the 
trustee  named  therein.  In  his  official  capacity 
of  notary  public.  The  deed  of  Gillette  to  the 
defendant  was  executed  and  acknowledged 
on  or  before  the  20th  of  March,  1891. 

Among  other  recitals,  the  deed  of  the  trus- 
tee contained  the  following:  "Whereas,  pur- 
suant to  the  request  of  the  Continental  Na- 
tional Bank,  the  said  H.  R.  Boyd,  under  and 
by  virtue  of  the  power  and  authority  confer- 
red upon  him  in  said  trust  deed,  did  offer 
tor  sale  at  public  auction  at  the  main  front 
door  of  the  county  court  house  of  Arkansas 
county,  in  the  town  of  De  Witt  In  the  state 
of  Arkansas,  the  described  land,  after  the  said 
property  was  duly  appraised  under  the  laws 
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of  the  atate  of  Aikansas,  which  said  appraise-  j 

ment  was  Id  the  sum  of  $ ,  and  the  said 

property  was  offered  for  sale,  and  was  sold  to 
the  said  the  Continental  National  Bank  for 
the  sum  of  nineteen  hundred  and  five  ioi- 
lars  ($1,906)." 

The  defendant  answered,  denying,  among 
other  things,  that  there  was  any  sale  under 
the. deed  of  trust,  and  that  plaintiff  was  In 
possession  of  the  land,  and  alleged  that  he 
was  the  owner  by  virtue  of  the  deed  executed 
to  him  by  Gillette,  and  that  he  holds  the  same 
as  trustee  for  certain  creditors,  and  asked 
that  bis  answer  be  taken  as  a  cross  bill,  and 
that  plaintiff's  deed  be  canceled  .as  a  cloud 
upon  his  title.  And  be  filed  exceptions  to  the 
plalntUTs  muniments  of  title,  in  which  he  ob- 
jected to  the  introduction  of  the  deed  of  trust 
as  evidence  because  it  was  acknowledged  be- 
fore Boyd,  the  trustee  therein,  and  objected  to 
the  Introduction  of  the  deed  of  the  trustee  to 
the  bank  as  evidence  for  the  following  rea- 
sons: "It  does  not  recite  facts  sufficient  to 
show  a  compliance  with  the  laws  of  the  state 
of  Arkansas,  In  the  following  respects:  (a)  It 
does  not  recite  that  the  said  lands  were  ap- 
praised by  three  qualified  householders  of 
Arkansas  county;  (b)  It  does  not  recite  that 
they  were  properly  appraised  by  said  house- 
holders In  any  sum  whatsoever;  (c)  •  •  • 
(d)  It  does  not  recite  that  said  lands  were  sold 
for  a  sum  equal  to,  or  greater  than,  two-thirds 
of  the  appraised  value  of  the  said  lands,  as 
appraised  by  three  householders  of  said  coun- 
ty." 

The  only  evidence  In  the  case,  other  than 
the  Qiunlments  of  title  of  the  respective  par- 
ties, Is  that  the  bank  and  Meunse  have  paid 
the  taxes  accrued  against  the  land  since  the 
foreclosure  of  the  mortgage,  and  that  Meunse 
was  In  possession  of  the  land  at  the  com- 
mencement of  the  suit,  and  had  In  good  faith 
made  Improvements  thereon  of  the  value  of 
$00.  The  cause  was  heard  upon  the  pleadings 
and  exhibits,  the  exceptions  of  defendant  to 
the  plalnturs  muniments  of  title,  the  deposi- 
tions of  plaintiff  taken  in  his  own  behalf,  and 
the  agreement  of  .the  parties  as  to  certain 
facts;  and  the  court  found  that  the  deed  of 
trust  was  not  acknowledged  in  the  manner 
prescribed  by  law,  and  was  not  entitled  to 
record,  and  was  of  no  effect  as  to  defendant, 
and  quieted  the  title  of  defendant  to  the  land 
In  controversy  as  to  the  same,  and  rendered 
Judgment  for  the  value  of  the  improvements 
and  for  the  amount  paid  for  taxes,  and  order- 
ed that  the  land  be  sold  to  pay  the  same  un- 
less the  Judgment  was  paid  in  a  specified 
time;   and  the  plaintiff  appealed. 

Geo.  a  Lewis,  for  appellant  Edwin  Fettit, 
for  appellee. 

BATTTLEl,  3.  (after  stating  the  facts).  The 
deed  of  trust  created  no  Uen  on  the  land  in 
controversy  as  against  the  appellee.  "The  ac- 
knowledgment having  been  taken  and  certl- 
fled  by  an  officer  who  was  a  party  to  the 


deed,  dM  not  entitle  the  Instrument  to  record, 
and  the  record  of  it  imported  no  notice  to 
subsequent  purchasers  or  Incumbrancers." 
Green  v.  Abraham,  43  Ark.  420. 

Appellant  concedes  that  the  acknowledg- 
ment of  the  deed  of  trust  by  the  grantor  was 
invalid,  but  Insists  that  the  defect  In  it  was 
cured  by  the  curative  act  of  1898.  This  act 
provides  that  "all  conveyances  and  othCT'  In- 
struments of  writing  which  have  heretofore 
been  recorded  in  any  county  in  this  state,  the 
proof  of  execution  whereof  is  Insuffident  be- 
cause the  officer  certifying  such  execatl<m  or 
acknowledgment  omitted  any  words  In  his 
certificate  of  acknowledgment,  or  because 
such  officer  failed  or  omitted  to  attach  bis  seal 
of  office  to  such  certificate,  or  attach  to  any 
certificate  any  seal  not  bearing  the  words  or 
devices  required  by  law,  or  when  the  term  of 
the  officer  taking  the  acknowledgment  had  ex- 
pired at  the  time,  or  otherwise  informal,  shall 
be  as  valid  and  blui'.ing  as  though  the  certlfl- 
cate  of  acknowledgment  or  proof  of  execution 
was  in  due  form  and  bore  proper  seaL"  Acts 
1893,  p.  66. 

The  effect  of  It  made  the  certificate  of  ac- 
knowledgment therein  referred  to  as  valid 
and  binding  as  though  they  were  in  due  form 
and  bore  proper  seal  But  It  did  not  make 
them  as  valid  as  they  wou)d  have  been  If 
the  acknowledgment  had  been  taken  by  an 
officer  thereunto  duly  authorized.  So  it  did 
not  validate  the  acknowledgment  of  the  deed 
of  trust  In  question.  The  record  falls  to  show 
a  valid  sale  under  the  deed  of  trust  The 
deed  executed  by  the  trustee  to  the  bank  Is 
evidence  only  of  the  truth  of  Its  recitals. 
McCtonnell  v.  Day,  61  Ark.  4di,  473,  83  S.  W. 
731.  It  fails  to  show,  among  other  things, 
that  the  land  brought  two-thirds  of  Its  ap- 
praised value,  or  that  It  was  offered  for  sale 
under  the  deed  of  trust  man  than  once,  as 
provided  by  section  5111,  Sand.  &  H.  Dig.; 
and  this  defect  was  not  supplied  by  evidence 
aliunde. 

Decree  affirmed. 


ST.  LOUIS,  L  M.  &  a  HT.  00.  t.  PICK- 
ETT. 

(Supreme  Conrt  of  Arkansas.    Feb.  22,  1902.) 

MASTER  AND  SBRVANT— DISCHARQB  FROM 
BMPLOTMBNT-FAILURB  TO  PAT  SERVANT- 
PBNALTT— DAMAOBS— BXBHPLART  DAHAQES 
— INaTRVCtlONS. 

1.  The  penalty  anthorised  fay  Acts  1889,  p. 
76,  making  masters  who  fall  to  pay  emplofte 
ou  the  day  of  their  discharge  kable  for  the 
regular  wages,  as  a  penalty,  nntil  payment  is 
iu  fact  made,  thoDgh  in  the  nature  of  dam- 
ages, rather  than  a  penalty,  is  not  exclusive 
ly  exemplary  damages,  bat  also  iacladea  ac- 
tual damages;  and  tiierefore  a  servant  may 
maintain  an  action  for  such  penalty,  though  be 
has  received  his  wages  before  suit  is  commenced, 
the  actiou  not  being  solely  based  on  exem- 
plary damages. 

2.  The  fact  that  the  master  paid  the  servant 
one  day's  wages  after  his  discharge  is  propa 
to  be  considered  by  the  Jury,  in  an  action  un- 
der  the  statute  t»  recover  such   penalty,  as 
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tjeailoK  on  €bm  qoMtloii  of  his  Indebtedneu 
tot  wages,  thoagh  the  master  claims  that  tho 
payment  was  merely  to  settle  a  ^spnte. 

3.  Where  there  are  no  instructions  iu  andi 
action  as  to  the  consideration  of  the  payment 
of  the  •errant's  wages  after  hia  discharge,  as  evi- 
dence of  the  indebtedness,  it  is  error  to  r»- 
fuse  to  instmct  that  the  mere  fact  of  the  pay- 
ment of  the  serrant  would  not  establish  the 
fact  that  the  master  was  indebted  to  the  serv- 
ant, bnt  that  idaintiff  wonld  not  b*  entitled 
to  recover  if,  under  defendant's  nsage  and 
custom,  and  the  contract  of  employment,  the 
tnaster  was  not  indebted  to  the  servant;  the 
improper  portion,  relating  to  the  defendant's 
nsage  and  custom,  being  ^garded  a*  surplus- 
age. 

Wood,  J.,  disMoting  in  part 

Appeal  from  circuit  court,  Miller  oonnty; 
Joel  D.  Conway,  Judge. 

Action  by  O.  O.  Pickett  against  the  St 
Ix>nl8,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

J.  B.  Williams  and  Dodge  &  Johnson,  for 
Appellant  Oscar  D.  Scott  and  Paul  Jones, 
for  appellee. 

BUNN,  O.  J.  The  appdlee,  who  was  plain- 
tiff In  the  court  below,  was  on  the  l&th  De- 
cember, 1888,  employed  by  the  ajnfeUxat  (tbe 
defendant  In  the  court  below)  as  baggag»- 
master,  at  the  stlpolated  price  of  |66  per 
fliontta.  It  appears  from  the  testimony,  as 
alleged  In  the  defendants  answer,  that  he 
-was  employed  as  an  extra  man;  that  is  to 
say.  he  was  assigned  to  work  as  tbe  axl- 
sendee  of  the  service  demanded,  and  was 
paid  by  the  day  for  the  days  he  actually 
worked.  On  tbe  27tb  day  of  Jannaiy,  18G0, 
lie  was  discharged,  and  his  actnal  wages  dne 
were  paid,  except  that  the  plaintiff  dalmed 
that  one  day  more  than  was  allowed  him  on 
tbe  paymaster's  books  was  dne  lilm,  to  wit, 
for  the  day  occupied  in  tetmnlng  from  Bald 
Knob  or  Newport.  AA.,  to  Poplar  Bluff, 
Mo.,  In  answer  to  a  recall  «»der  of  tiie 
.proper  official  of  the  defendant  company. 
Tills  day  was  not  paid  for  by  the  paymaster, 
t>at  plalntfiS  was  dhwcted  to  correspond  wltb 
tbe  tlm^xeper  on  the  subject  which  be  did, 
and  finally  with  the  diief  (fflclal  of  the  com- 
pany on  that  division  of  Its  road,  and  the 
extra  $2  was  then  paid  by  the  company,  after 
41  delay,  as  plaintiff  claims,  of  57  days  from 
tbe  time  when  the  other  wages  actually  dne 
were  paid  by  the  company.  The  plaintiff  re- 
ettvea  the  |2  on  the  15tb  March.  1809,  and 
-on  tbe  2dOx  of  tbe  same  month  brought  this 
snlt  tot  tbe  amount  of  the  penalty  imposed 
by  statute  for  failure  to  pay  employte  their 
wages  when  discharged;  that  Is,  for  tibe  sum 
4jl  $128.60  and  Interest  Tbe  defendant  tall^ 
lag  to  appear  In  the  Justice's  court  when  the 
mm  was  Instltnted,  judgment  by  default  was 
rendered  therein  against  It;  and  thereafter 
in  doe  ttane  it  took  an  appeal  to  the  circuit 
court  where  It  filed  Its  answer  to  the  com- 
plaint admitting  ttfe  employment  of  plaintiff 
as  set  up  la  the  complabit,  bnt  alleging  tiiat 
Jis  was  so  employed  as  an  extra  man,  to  !&■ 


celve  pay  only  for  the  time  he  should  actual- 
ly wtHTk.  Defendant  denies  that  It  ever 
withheld  wages  actually  due  the  plaintiff,  but 
avers  that  he  was  paid  all  that  was  due  him 
at  the  date  of  his  discbarge,  and  denies  that 
it  failed  or  refused  to  pay  him  any  part  of 
the  wages  until  the  16tb  March,  when  the 
said  $2  is  admitted  to  have  been  paid.  De- 
fendant further  alleges  that  plaintiff,  having 
received  from  It  his  wages,  and  having  re- 
ceipted In  full  for  all  wages  claimed  by  him 
to  be  due,  is  estoK>ed  from  claiming  any- 
thing further  by  reason  of  any  failure  or  re- 
fusal to  pay  him.  Judgment  was  rendered 
for  plaintiff  in  the  sum  of  $126.60,  and  de- 
fendant appealed  to  this  court. 

Several  preliminary  questions  were  raised 
m.  the  pleadings.  The  first  is  whether  a 
suit  for  a  penalty,  as  denominated  In  tbe 
statute  under  which  this  suit  is  brought  is 
maintainable  without  a  claim  for  actual  dam- 
ages. In  Leep  y.  Railway  Co.,  68  Ark.  407, 
25  S.  W.  76,  2S  U  R.  A.  201,  41  Am.  St  Rep. 
108,  this  court  held  that  notwithstanding  tbe 
use  of  the  word  "penalty"  in  the  statute,  tbe 
impoeition  therein  made  for  a  failure  to  pay 
the  wages  dne  on  discharge  or  faOure  to  re- 
employ is  in  fact  In  the  nature  of  exemplary 
damages.  Now,  the  general  rule  is  that  a 
separate  and  independent  action  cannot-  be 
maintained  for  exemtdary  or  pimitlve  dam- 
ages, but  such  damages  are  received,  tf  at 
all,  as  an  Incident  to  the  claim  and  judgment 
for  actual  damages.  But  in  a  case  like  this, 
construing  the  act  of  March  2tS,  1888,  enti- 
tled "An  act  to  provide  for  the  proteetlom  ct 
servants  and  employes  of  railroads"  (Acts 
1888,  p.  7^,  it  was  said  by  this  court  that 
"tbe  additional  amount  is  allowed  on  ac- 
count of  the  fsUnre  to  pay  tbe  wages  when 
due,  and  Is  regulated  according  to  the  lengtta 
of  the  dday  of  payment  It  is  allowed  for 
a  double  purpose,— as  a  compensation  for  the 
delay,  and  as  a  punishment  for  the  failure 
to  pay."  Tbe  additional  amount  being  part- 
ly compensatory  and  partly  exemplary  dam- 
ages, as  was  hdd  in  that  case,  really  does 
not  bring  this  class  of  cases  under  the  gen- 
eral rule;  and  as  the  amount  paid  under  the 
terms  of  the  contract  but  not  at  the  time 
when  due,  is  not  necessarily  a  satisfaction 
of  tbe  dalm  for  tbe  additional  amount, whldi 
is  itself  at  least  partly  actual  or  compensv 
tory  damagee,  a  receipt  in  full  by  the  em- 
ploye, or  any  other  act  of  his  indicating  a 
final  settlement  ef  all  claims  growing  out  of 
tbe  transaction,  must  be  considered  a  waiver 
of  further  claim,  after  the  amount  due  un- 
der tbe  contract  has  been  paid  and  received. 

On  tbe  trial,  one  of  the  material  questions 
was  whether  or  not  the  plaintiff  was  entiUed 
to  the  extra  day's  pay  claimed  by  blm.  He 
claimed  that  it  was  owing  him,  and  that  It 
was  not  paid  until  57  days  after  tbe  same 
was  due,  and  tbe  other  wages  paid.  His 
main  evidence  to  support  tMB  contention  that 
tbs  extra  day  was  owing  to  him  was  tbe  fact 
tluit  the  defendant  bad  flnal^  paid  it,  and 
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that  of  Itself  was  an  acknowledgrment  of  Its 
juatnesa.  On  the  other  hand,  the  defendant 
claimed  that  the  $2  for  the  extra  day  was 
paid  In  nature  of  a  compromise,  and  not  tiiat 
tiie  same  was  due,  but  only  to  get  rid  of  the 
matter,  -without  any  regard  for  its  Justness 
or  Injustice.  The  fact  whether  this  payment 
was  an  admission  of  the  justness  of  the  claim 
or  not  was  material,  and  should  have  been 
submitted  to  the  Jury  fairly  and  definitely. 
This  had  not  been  done,  and  the  defendant, 
among  others,  asked  Its  fifth  Instruction, 
which  was  refused  by  the  court,  which  Is  as 
follows:  "The  court  Instructs  the  Jury  that 
tbe  mere  fact  that  the  defendant  paid  the 
plaintiff  the  one  day's  extra  time,  as  claimed 
by  blm,  does  not  establish  the  fact  that  It 
owed  it;  and  If,  as  a  matter  of  fact,  under 
defendant's  usage  and  custom,  and  the  terms 
of  employment  with  plaintiff,  such  one  day's 
time  was  not  due  plaintiff,  he  would  not  be 
entitled  to  recover  In  this  case,  and  the  fact 
that  the  defendant  paid  it  would  make  no 
difference."  As  there  was  none  other  given 
to  cover  this  point,  this  Instruction  should 
have  been  given,  notwithstanding  the  Im- 
proper use  therein  of  the  expression  "under 
defendant's  usage  and  custom,"  which  may 
be  regarded  as  mere  surplusage,  when  coup- 
led with  the  proper  expression,  "and  terms  of 
employment  with  plaintiff,"  as  In  this  In- 
stance. The  refusal  of  this  instruction  was 
tantamount  to  holding  that  the  payment  for 
the  extra  day  was  conclusive  of  this  fact  that 
it  was  Justly  owing  under  the  contract  of 
employment 

For  the  error  In  refusing  this  Instruction 
over  defendant's  objection,  the  judgment  Is 
reversed,  and  the  cause  remanded  for  new 
trial. 

WOOD,  J.,  dissents  from  that  part  of  the 
opinion  which  holds  that  a  suit  for  exem- 
plary damages  may  be  maintained  independ- 
ently of  the  salt  for  actual  damages. 


CITY  OF  ST.  LOms  v.  FISHER. 
(Supreme  Court  of  Missouri.     Feb.  18,  1902.) 

MUNICIPAL  CORPORATION^-FOLICB   REOULA- 

TIONS— DAIRIES  AND  COW  STABLE3 

—CONSTITUTIONALITY. 

1.  Under  the  charter  of  St.  Louis  (article  8, 
t  26,  par.  6),  giving  the  mavor  and  municipal 
BSRembly  power  "to  prohibit  the  erection  of 
•  •  •  cow  stables  and  dairies  •  •  • 
within  prescribed  limits,"  the  city  may  make  the 
prohibited  territory  coextensive  with  the  city 
limits,  if  it  so  desires. 

2.  A  city  ordinance  providing  that  no  dairy 
or  cow  stable  shall  hereafter  be  established 
within  the  city  limits,  "without  first  having  ob- 
tained permission  from  the  municipal  assem- 
bly by  proper  ordinance,"  etc.,  is  not  void,  as 
giving  the  assembly  power  to  discriminate 
against  one  man  aud  in  favor  of  another. 

3.  Such  an  ordinance  does  not  contravene 
the  fourteenth  amendment  to  the  federal  con- 
stitution, forbidding  any  state  to  make  or  en- 
force laws  abridging  the  privileges  of  citizens 
of  the  United  States,  etc. 

4.  The  fact  that,  prior  to  the  passage  of  such 


ordinance,  certain  premises  wldila  tlie  city 
had  been  occupied  for  dairy  purposes  by  third 
persons,  did  not  anthorize  defendant  to  start 
a  new  dairy  there  without  the  necessary  per- 
mission, where  after  its  passage  such  use  of 
the  premises  had  been  abandoned. 
Sherwood,  }.,  dissenting. 

In  banc.  Appeal  from  St.  Iiouls  court  of 
criminal  correction;  Willis  H.  Clark,  Judge. 

Action  by  the  city  of  St  Louis  against 
John  O.  Plsher  to  recover  a  fine  fw  a  viola- 
tion of  a  city  ordinance.  From  a  JudLgment 
in  the  court  of  criminal  correction  affirming 
a  Judgment  in  tb6  police  court  finding  de- 
fendant guilty,  he  appeals.    Affirmed. 

The  following  Is  the  opinion  in  divteion. 
No.  2: 

GANTT,  J.  This  Is  a  civil  action  by  the 
city  of  St.  Louis  to  recover  a  fine  of  $100 
for  the  violation  of  section  5  of  a  city  ordi- 
nance of  said  city,  numbered  18,407,  ap- 
proved April  6,  1886,  which  said  section  is 
in  these  words:  "No  dahry  or  cow  stable 
shall  hereafter  be  erected,  built  or  establish- 
ed within  the  limits  of  this  city  without  first 
having  obtained  i>ermlssIon  so  to  do  from 
the  munlcii>al  assembly  by  proper  ordinance, 
and  no  dairy  or  cow  stable  not  In  operation 
at  the  time  of  the  approval  of  this  ordinance 
shall  be  maintained  on  the  premises  unless 
permission  so  to  do  shall  have  been  obtain- 
ed from  the  municipal  assembly  by  proper 
ordinance.  Any  person  violating  any  of  the 
provisions  of  this  section  shall  be  deemed 
trnllty  of  a  misdemeanor  and  upon  convictioa 
shall  be  fined  not  less  than  one  hundred  dol- 
lars nor  more  than  five  hundred  doUars.** 
The  complaint  charged  that  defendant,  in  the 
city  of  St  Louis  and  state  of  Mlssonri,  on 
the  16th  day  of  November,  1886,  and  on 
divers  other  days  and  times  prior  thereto, 
was  the  occupant  of  certain  premises,  known 
as  7208  and  7210  North  Broadway,  in  said 
city,  and  did  then  and  there  erect,  build,  and 
establish  on  said  premises  a  dairy  and  cow 
stable,  without  first  having  obtained  permis- 
sion so  to  do  from  the  municipal  assembly 
by  proper  ordinance,  and  furthermore  did  at 
said  times  and  place  maintain  said  dairy  and 
cow  stable  without  having  obtained  permis- 
sion from  said  municipal  assembly  of  said 
city  by  proper  ordinance,  and  that  said  dairy 
and  cow  stable  was  not  in  operation  at  the 
time  of  the  approval  of  said  ordinance  No. 
18,407,  to  wit,  AprU  6,  1898,  contrary  to  the 
said  ordinance.  The  defendant  was  found 
guilty  in  the  police  conrt,  and  appealed  to  the 
court  of  criminal  correction.  In  the  last- 
mentioned  court  he  moved  to  quash  the  com- 
plaint on  nine  grounds,  as  follows:  "(1)  Be- 
cause the  statement  does  not  set  forth  facts 
sufficient  to  constitute  any  offense  under  the 
ordinances  of  the  city  of  St  Louis.  (2)  Be- 
cause section  6  of  said  Ordinance  No.  18,- 
407  Is  unconstitutional  and  void  for  the  rea- 
son that  It  operates  to  deprive  a  person  of 
property  without  due  process  of  law.  (3) 
Because  said  section  5  is  void  as  being  on- 
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reasonable  aod  oppreulve  to  the  citizen  and 
the  property  owner.  (4)  Because  said  sec- 
tion Is  void,  there  belnx  no  power  or  author- 
ity granted  to  the  municipal  assembly  by  the 
charter  of  the  city  of  St.  IauIb  to  pass  the 
same.  (6)  Because  said  section  Is  retro- 
spective In  Its  nature  and  application,  and 
therefore  in  violation  of  the  rights  of  private 
property.  (S)  Because  said  section  5  is  void, 
being  a  delegation  of  the  powers  of  the  mu- 
nicipal assembly.  (7)  Because  said  section 
Is  in  violation  of  section  30,  art  2,  of  the 
constitution  of  the  state  of  Missouri.  (8) 
Because  said  section  5  la  In  violation  of  sec- 
tion 4  of  article  2  of  the  constitution  of  Mls- 
sonrL  (9)  Becanse  said  section  6  is  void  as 
being  in  violation  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States, 
In  that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  Im- 
munities of  citizens  of  the  United  States, 
'nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws.' "  The  court  of  criminal  correction 
overruled  this  motion,  and  tbe/eupon  entered 
bis  plea  of  not  guilty,  and  the  cause  was  sub- 
mitted to  that  court  upon  an  agreed  state- 
ment of  facts,  without  a  Jury;  and  the  court 
found  defendant  guilty  of  a  violation  of  said 
ordinance,  and  fined  him  $100,  from  which 
be  appeals  to  this  court 

The  agreed  statement  of  facts  la  in  these 
w«tfds:  "It  Is  hereby  agreed  and  stipulated 
by  and  between  the  parties  to  the  above^en- 
tltled  cause,  by  their  respective  attorneys, 
that  said  cause  may  be  submitted  and  tried 
npon  the  following  statement  of  facta,  to  wit: 
The  plaintiff,  the  cit}  of  St  Louis,  la  a  mu- 
nicipal corx)oratlon  organized  and  existing  un- 
der the  laws  of  the  state  of  Missouri;  and 
defendant  Is,  and  was  on  the  16th  day  of  No- 
vember, 1806,  the  occupant  of  certain  prem- 
ises, knovra  as  7206  and  7210  North  Broad- 
way, In  the  city  of  St  Louis,  state  of  Mis- 
souri, upon  which  premises  at  said  time 
stood  a  dwelling  house  and  frame  stable, 
which  bad  been  erected  and  built  prior  to  the 
occupancy  of  said  premises  by .  defendant 
At  the  time  of  the  approval  of  Ordinance  No. 
18,407  of  aald  city  and  state,  said  prem- 
ises, buildings,  and  stable  were  occupied  and 
In  use  by  a  certain  party,  other  than  this  de- 
fendant for  the  purpose  of  operating  a  dairy 
and  maintaining  a  cow  stable;  and  this  de- 
foidant  was  at  the  same  time  operating  a 
dairy  and  maintaining  a  cow  stable  on  prem- 
ises known  as  No.  6305  Bulwer  avenue,  said 
city  and  state  Some  time  in  the  month  of 
March,  1896,  the  said  premises  at  Nos.  720S 
and  7210  North  Broadway  were  abandoned 
as  a  dairy  and  cow  stable,  and  the  dwelling 
house  thereon  was  occupied  by  a  private  fam- 
ily for  residence  purposes  only;  and  no  dairy 
or  cow  stable  was  maintained  on  said  prem- 
ises from  March,  1898,  until  some  time  In 
September,   1898.    In   September,   1S08,  de- 


fendant moved  Ids  cows  (about  thirty  In 
number)  from  premises  No.  6305  Bulwer  ave- 
nue, said  city,  onto  premises  Nos.  7208  and 
7210  North  Broadway,  said  city,  placed  them 
in  the  old  stable,  and  did  proceed  to  conduct 
upon  said  premises  a  dairy  establishment 
and  produce  from  said  cows  milk,  and  s^ 
the  same  to  his  customers  for  profit,  and 
was  so  doing  on  the  said  16th  day  of  No- 
vember, 1808,  without  having  first  obtained 
permission  so  to  do  from  the  mimlcipal  as- 
sembly by  proper  ordinance,  as  provided  by 
section  5  of  Ordinance  No.  18,407  of  the  city 
of  St  Louis,  approved  April  6,  1896.  It  is 
hereby  stipulated  and  agreed  by  the  parties 
to  this  cause,  by  their  respective  attorneys, 
that  the  printed  ordinance,  marked  'Exhibit 
A,'  which  Is  attached  to  and  made  a  part  of 
this  agreed  statement  of  facts,  is  a  full,  true, 
and  CMTect  copy  of  said  Ordinance  No.  18,- 
407,  and  may  be  considered  in  evidence  In 
this  cause." 

Section  5  of  Ordinance  No.  18,407,  with  a 
violation  of  which  defendant  was  charged,  la 
as  follows:  "Sec.  6.  No  dairy  or  cow  stable 
shall  hereafter  be  erected,  built  or  establish- 
ed, within  the  limits  of  this  city,  without 
first  having  obtained  permission  so  to  do 
from  the  municipal  assembly,  by  proper  or- 
dinance, and  no  dairy  or  cow  stable  not  in 
operation  at  the  time  of  the  approval  of  this 
ordinance  shall  be  maintained  on  any  prem- 
ises, unless  permission  so  to  do  shall  have 
been  obtained  from  the .  municipal  assembly 
by  proper  ordinance.  Any  person  violating 
any  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined  not  less  than  one 
hundred  nor  more  than  five  hundred  dollars." 

The  transcript  In  this  case  is  somewhat  dlf- 
flcolt  to  understand.  It  is  either  all  record 
proper,  or  all  bill  of  exceptions.  There  is 
nothing  in  the  nature  of  the  record  proper, 
showing  a  trial,  the  entry  of  Judgment  the 
filing  of  any  of  the  motions,  or  the  action 
taken  by  the  court  thereon.  There  is  noth- 
ing in  the  transcript  showing  any  copy  of  the 
aflSdavit  for  appeal,  the  bond  for  appeal,  or 
the  order  granting  an  ai^eal  to  this  court 
There  is  nothing  showing  the  filing  of  a  bill 
of  exceptions.  At  the  same  time  these  mat- 
ters are  set  forth  as  If  in  a  bill  of  exceptions, 
signed  by  the  Judge  of  the  trial  court 

1.  The  city  of  St  Louis  is  a  municipal  cor- 
poration existing  under  a  charter  framed  and 
adopted  by  the  qualified  voters  therein  on  the 
22d  day  of  August  1676,  which  took  effect 
October  22,  1876  (State  v.  Sutton,  3  Mo.  App. 
388),  pursuant  to  the  provisions  of  sections 
20,  21,  22,  23,  24,  and  2S  of  article  9  of  the 
constitution  of  Missouri  of  1876,  and  has  all 
the  force  and  effect  of  a  charter  which  ema- 
nates from  the  general  assembly  (City  of  Kan- 
sas City  V.  Marsh  Oil  Co.,  140  Mo.  458,  41 
S.  W.  943).  By  the  sixth  paragraph  of  sec- 
tion 26  of  article  3  of  the  said  charter  the 
mayor  and  the  municipal  assembly  of  St 
Louis  eve  given  power  within  the  city,  by 


Digitized  by  LjOOQIC 


S74 


87  BOUTHWESTEHN  BBPORTER. 


(Mo. 


OTdinance  not  Inconsistent  with  the  consti- 
tution or  any  law  of  this  state  or  the  charter 
Itself,  "to  prohibit  the  erection  of  soap  fac- 
tories, stock  yards,  and  slaughter  houses,  pig 
pens,  cow  stables  and  dairies,  ooal  oil  and 
vitriol  factories,  within  prescribed  limits,  and 
to  remove  and  regulate  the  same;  and  to 
regulate  or  prevent  the  carrying  on  of  any 
business  which  may  be  dangerous  or  detri- 
mental to  the  public  health."  On  April  6, 
1896,  the  mayor  and  municipal  assembly 
passed  the  ordinance  set  out  In  the  accom- 
panying statement,  making  It  a  misdemeanor 
for  any  person  thereafter  to  erect,  buUd,  or 
establish  or  maintain  within  the  limits  of 
said  city  any  dairy  or  cow  stable,  without 
having  first  obtained  permission  so  to  do  from 
the  municipal  assembly  by  a  proper  ordi- 
nance, and  prescribing  a  penalty  for  a  viola- 
tion thereof.  At  the  outset  It  will  be  ob- 
served that  express  power  Is  conferred  upon 
the  mayor  and  municipal  assembly  to  pro- 
hibit and  to  remove  and  regulate  cow  stables 
end  dairies  wltliln  prescribed  limits.  To  the 
mayor  and  assembly  Is  confided  the  power  of 
fixing  and  prescribing  the  limits  within  which 
no  dairy  or  cow  stable  shall  be  built  or  main- 
tained In  the  city  of  St.  TjouIs.  As  the  grant 
in  the  charter  Is  express,  we  are  relieved 
from  any  discussion  to  demonstrate  that  the 
dairy  business  Is  of  a  character  that  brings 
It  wltliln  the  police  power  of  the  state,  and 
properly  subjects  It  to  rigid  rules  of  regula- 
tion, and  even  absolute  prohibition,  In  large 
and  populous  cities.  Indeed,  few  occupations 
are  so  peculiarly  liable  to  catse  Injury,  by  the 
sale  of  Impure  milk  to  people  who  purchase 
milk  as  a  necessary  article  of  food,  or  which 
are  more  generally  regarded  as  nuisances 
even  under  favorable  circumstances.  That 
the  people  of  the  state  could  delegate  tills 
power  to  the  municipality  Is  no  longer  open 
to  dispute.  It  clearly  falls  within  the  proper 
function  of  municipal  government.  As  the 
people  of  the  state  have  conferred  the  power 
upon  the  city  without  restriction.  It  was  en- 
tirely within  the  discretion  of  the  mayor  and 
assembly  to  prescribe  the  limits,  and  it  was 
competent  to  fix  the  boundaries  of  the  city 
as  the  prescribed  limits,  and  this  was  done 
by  Ordinance  No.  18,407.  Counsel  for  de- 
fendant Insists  that  the  municipal  assembly 
must  have  first  designated  certain  districts 
within  the  city  by  metes  and  bounds,  wltBln 
which  no  dairy  or  cow  house  should  be  erect- 
ed or  maintained,  but  the  charter  does  not 
so  comm/ipd.  It  nowhere  limits  the  prohibit- 
ed territory  to  less  than  the  whole  city. 
Counsel  for  defendant  cites  In  re  Llnehan,  72 
Cal.  114,  13  Pac.  170,  as  sustaining  his  posi- 
tion. But  reference  to  that  case  will  show 
that  the  charter  power  was  "to  exclude  from 
certain  limits"  the  obnoxious  occupations,  and 
the  city  council  had  merely  defined  a  dis- 
trict, bounded  by  certain  streets,  in  which 
It  should  be  unlawful  for  any  pers<m  to  keep 
more  than  two  cows,  and  the  supreme  court 
upheld   the  ordinance.    No  question  of   the 


power  of  the  city  of  San  Francisco  to  malce 
such  an  ordinance  applicable  to  the  whole  of 
said  city  arose  in  that  case,  and  nothing  In 
the  decision  supports  the  proposition  now  ad- 
vanced,—that  the  city  of  St  Louis  must  nec- 
essarily prescribe  a  district  therein  less  than 
its  municipal  boundaries;  and  we  have  no 
doubt  of  the  power,  under  the  charter,  to 
make  the  prescribed  limits  coextensive  with 
the  city  limits,  and  this  we  construe  this  or- 
dinance to  have  done.  But  learned  counsel 
for  defendant  argues  that  because  the  city 
has  not  made  the  prohibition  absolute,  and 
prevented  all  persons  from  erecting  or  main- 
taining dairies  and  cow  stables  anywhere  In 
the  city,  but  has  deemed  It  proper  to  say  that 
no  person  should  erect  or  maintain  a  dairy 
or  cow  stable  without  permission  first  ol>- 
talned  by  a  proper  ordinance,  this  ordinance 
Is  void;  that  It  provides  for  special  priv- 
ileges to  one  man,  by  special  ordinance,  which 
It  might  deny  to  another  man,  his  next  door 
neighbor.  We  think  his  position  Is  entirely 
untenable.  The  charter  confers  not  only  the 
power  to  prohibit,  but  to  remove  and  regu- 
late; and  it  was  entirely  competent  for  the 
assembly  to  decline  to  prohibit  dairies  alto- 
gether, but  to  Impose  upon  all  persona  desir- 
ing to  erect  or  mabitaln  a  dairy  or  cow  stable 
the  duty  to  first  obtatai  permission  from  the 
mayor  and  assembly  by  a  duly  enacted  or- 
dinance. Having  absolute  power  to  prohibit. 
It  could  make  Its  own  conditions.  St  Louis 
&  M.  R.  Co.  V.  City  tff  Klrkwood,  169  Ha 
239,  60  8.  W.  110.  As  was  said  tn  City  of 
St  Louis  V.  Howard,  119  Mo.,  loc.  dt  46, 
24  8.  W.  770,  41  Am.  St  Rep.  630:  "  'Regula- 
tion' means  a  rule  or  order  for  management 
or  government  So  that  paragraph  6  of  sec- 
tion 20  of  article  8  of  the  cbart»  empowers 
the  city  (by  ordinance,  of  course,  for  that  Is 
the  oaly  way  the  city  can  legislate)  to  pre- 
scribe rules  whereby  slaughter  houses  may 
be  erected  or  operated,  or  whereby  such  erec- 
tion or  operation  may  be  checked  or  restrain- 
ed, either  partially  or  In  toto."  But  In  ttiat 
case  the  defendant  was  acquitted  because,  al- 
though the  city  had  plenary  powers  in  this 
regard,  it  had  not  seen  fit  to  exercise  them 
by  an  ordinance  making  it  a  misdemeanor  to 
carry  on  or  operate  a  slaughter  house  "with- 
out first  having  obtained  permission  so  to  do 
from  the  municipal  assembly  by  propw  ordi- 
nance." In  this  case  the  city  has  pat«ed  just 
such  an  ordinance,  and  made  it  coextensive 
with  the  boundaries  of  the  city;  and  just  such 
an  Ordinance  met  the  approval  of  this  court 
in  City  of  St  Louis  v.  Howard,  110  Mo.  47, 
24  S.  W.  770,  41  Am.  St  Rep.  630;  the  only 
difCerence  being  that  tn  the  last-mentioned 
case  It  was  forbidden  to  erect  a  slaughter 
house  within  3D0  feet  of  any  dwelling  house, 
whereas  in  this  ordinance  dairies  are  prohibit- 
ed throughout  the  city  unless  the  assembly 
Bhair  first  permit  them  by  proper  ordinances. 
We  ace  asked  to  declare  this  ordinance  void, 
in  the  face  of  the  unrestricted  power  In  the 
charter,  because,  forsooth,  the  assembly  may 
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at  some  time  dtocrimlnate  agahut  one  man 
and  favor  another.  We  cannot  and  shall  not 
Indulge  any  eucb  presumption  against  the  In- 
tegrity of  the  municipal  assembly,  bat  shall, 
as  wns  said  In  City  of  St  Louis  t.  Howard, 
119  Mo.  60,  24  a.  W.  770,  41  Am.  SL  Rep. 
630,  assume  that  the  municipal  assembly,  be- 
fore granting  permission,  will  inquire  and  de- 
termine whether  the  place  and  tiie  neighbor- 
hood Is  a  proper  one  in  wUch  to  allow  a  dairy 
to  be  malntabied,  and  will  act  Impartially. 
"Such  favorable  presumptions  are  constantly 
Indulged  In  regard  to  leglslattve  action." 
State  T.  Mead,  71  Mo.  272.  It  is  at  once  ap- 
parent that  no  Ironclad  mle  can  fit  every 
case.  The  assembly  may  well  determbie  that 
the  keeping  of  a  dairy  In  the  outskirts  of  a 
city,  where  the  population  is  sparse  and  the 
areas  large,  would  not  be  a  nuisance,  where- 
as to  permit  a  dairy  in  the  thickly  populated 
portion  of  the  city,  or  near  a  school  house, 
church,  or  hospital,  would  seriously  endanger 
the  public  health,  and.  In  the  exercise  of  its 
plenary  powers,  permit  It  In  the  one  case,  and 
prohibit  It  In  the  other,  without  being  ob- 
noslons  to  the  criticism  of  partiality.  Under 
the  charter  it  is  given  legislative  discretion  in 
this  matter.  In  our  opinion,  the  ordinance 
prescribed  the  limits,  and  It  was  entirely 
proper  and  lawful  to  require  every  person  de- 
siring to  erect  or  maintain  a  dairy  to  obtabi 
permission  by  a  proper  ordinance,  and  such 
an  ordinance  Is  the  only  defoise  to  an  action 
like  this.  City  of  St  LoulB  r.  Howard,  119 
Mo.  47,  24  S.  W.  770,  41  Am.  St  Rep.  6S0. 
We  can  see  no  more  objection  to  snch  an 
ordinance  than  could  be  nrged  against  the 
granting  of  a  franchise  to  run  a  street  rail- 
road on  a  particular  street  A  railroad  laid 
In  a  street  without  authority  Is  a  nuisance, 
and  yet  It  has  never  been  held  that  an  or- 
dinance, to  be  valid,  must  permit  everybody 
to  maintain  railways  lo  all  the  streets.  It  is 
a  matter  within  the  authority  of  the  assembly. 
2.  As  to  the  objection  that  the  ordinance 
Tiolatea  the  fourteenth  amendment  to  the  con- 
stltntlon  of  the  United  States,  it  Is  sufadent 
to  say  tiiat  It  does  not  contravene  that  amend- 
ment, because  It  operates  upon  an  persons 
alike,  and  that  every  man  holds  his  property 
subject  to  the  maxim  that  he  must  so  use 
it  as  not  to  injure  his  neighbor.  Nothing  In 
that  amendment  has  shorn  the  states  of  their 
ixillce  power  to  prohibit  or  regulate  unwhole- 
some trades  and  occupations.  Slaughter  House 
Cases,  16  WaU.  36,  21  L.  Ed.  3»1;  Tied.  Cont 
rers.  &  Prop.  p.  731;  In  re  Llnehan,  72  Cal. 
114,  IS  Pac.  170;  State  v.  Broadbelt  89  Md. 
505,  48  AtL  771,  46  L.  R.  A.  433,  73  Am.  St. 
Rep.  201;  2  Kent.  Comm.  840;  City  of  St 
Ix>uis  T.  Howard,  119  Mo.  47,  24  S.  W.  770, 
41  Am.  St  Rep.  630;  Elchenlaub  v.  Olty  of 
St  Joseph,  lis  Mo.  399,  21  &  W.  8,  IS  L. 
R.  A.  S90.  Nothing  in  the  constitution  of  the 
United  States  or  of  this  state  secures  to  any 
mn$  the  right  to  maintain  a  nuisance  to  the 
discomfort  and  peril  of  the  health  of  his 
neighbor. 


It  Is  not  deemed  necessary  to  answer  seria- 
tim all  the  objections  urged  to  the  constitu- 
tionality of  this  ordinance.  We  have  consid- 
ered them  all,  and  are  satisfied  they  are  not 
tenable  or  sound.  There  ia  nothing  retro- 
spective in  the  application  of  this  ordinance 
to  defendant  It  was  adopted  in  1896.  He 
began,  without  the  permission  of  a  proper  or- 
dinance, to  carry  on  and  maintain  this  dairy 
at  the  premises  mentioned  In  the  oomplatait 
in  1808,— long  after  the  ordinance  was  in 
force. 

The  ordinance  la  leveled  at  the  maintenance 
of  a  dairy,— the  keeping  of  cows  for  the  sale 
of  milk;  and  the  mere  fact  that  the  premises 
had  once  been  so  occupied  prior  to  1S96,  but 
subsequently  abandoned  for  such  a  use,  did 
not  authorize  defendant  to  start  up  a  new 
dairy  on  said  premises  without  the  necessary 
condition  precedent  of  a  lawful  ordinance. 
Accordingly  we  hold  his  conviction  was  prop- 
er, and  the  judgment  Is  afihrmed. 

BURGESS,  C  J.,  concurs  In  these  views. 

Louis  A.  Steber,  for  appellant  B.  Schnnr- 
macher  and  Bass  &  Brocic,  for  respondent 

PER  CURIAM.  Upon  a  rehearing  by  the 
court  In  banc,  the  foregoing  opinion  of 
GANTT.  J.,  In  division  No.  2,  la  adopted  by 
the  court  in  banc.  BURGESS,  C.  J.,  and 
ROBINSON,  BRACE,  MARSHALL,  and 
VAI.LIANT,  JJ.,  concur  therehi.  8HEB- 
WOOD,  J.,  dissents. 


WILLIAMS  V.  STR0U6  et  al. 

LONQ-BELL  LUMBER  00.  v.  SAMBu* 

(Supreme  Conrt  of  Miasoarl.  Division  Nou  2. 
March  U,  1902.) 

MBOHANICS'  UBN8— VmunOATION  Or  LIBN— 
rORBCLOSURB  SUIT  —  BVIDSNOB  —  AOIOSSI- 
BILITT  —  SXTFTICIBNCT  —  APPBAIj  —  HARU- 
LBSS  ERROR— PBBSiniFTION  IN  SUPPORT  07 

JUOaUBNT. 

i.  Where  a  mechanic's  Uen  foreclosure  suit 
is  tried  to  the  court,  and  the  original  lien, 
showing  file  marks,  is  offered  in  evidence,  and 
an  objection  thereto  Is  overruled,  there  is  no 
merit  in  the  contenti<m  that  there  is  no  evi- 
dence of  the  lien  or  of  the  filing  thereof,  though 
the  lien  is  not  read  In  evidence. 

2.-Tke  fact  that  the  verification  et  the  ao- 
count  and  the  description  of  property  required 
by  Rev.  St  1889,  {  6700,  In  a  mechanic's  lien 
foreclosure  suit  though  referring  to  the  "pre- 
ceding and  foregoing  statement  and  descrip- 
tion,''^ preceBea  instead  of  follows  the  aoconnt 
and  description,  doea  not  render  Uia  voiiflca- 
tion   Insufficient 

3.  An  assignment  of  error.  In  a  meefaanlc^s 
lien  foreclosure  suit,  that  the  statement  is  not 
snffldentiy  itemized,  and  ^dates  are  not  snffl- 
dently  set  out,  is  too  general,  and  will  not  be 
considered  on  appeal,  but  the  matters  con^ 
plained  of  must  be  specifically  set  out. 

4.  The  reoeptioB  of  immaterial  evidence  in 
a  mechanic's  nen  suit  tried  to  the  conrt,  on  an 
issue  as  to  the  manner  of  the  construction  of 
the  building,  as  to  the  work  as  it  appeared 
from  an  examination  made  two  years  after  ita 
compFetion,  is  not  of  snffleieat  importanee  to 
authorise  a  reveiaaL 


>  Itchearlni  denied  April  O,  tMH. 
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5.  The  order  of  the  tntrodnction  of  teetiniony, 
beinc  in  the  discretion  of  the  court,  error  can- 
not be  predicated  on  the  admieaion  on  the  re- 
examination of  a  witneea  of  testimony  which 
ahould  have  been  introduced  on  liia  examina- 
tion in  chief. 

6.  Where  there  ia  snffldefit  evidence  to  sus- 
tain a  judgment,  it  will  not  be  reTersed  be- 
cause the  ovidence  preponderates  in  favor  of 
the  defeated  party, 

7.  Where  all  the  evidence  is  not  set  out  in  the 
bill  of  exceptions,  its  suflSciency  to  support  the 
verdict  will  not  be  considered. 

8.  Where  the  rights  of  a  defendant  under  a 
counterclaim  in  a  mechanic's  lien  suit  tried 
to  the  court  are  set  forth  in  the  dedaration  of 
law  given  by  the  court,  it  will  be  presumed,  on 
appeal,  that  such  rights  were  considefed  in  ren- 
dering Judgment. 

Appeal  from  drcnit  conrt,  Jackson  county; 
James  Gibson,  Judge. 

Actions  by  Jolm  O.  Williams  against  Anna 
O.  Stronb  and  others,  and  by  the  Long-Bell 
Lumber  Company  against  Anna  O.  Stroub 
and  others.  The  actions  were  con8<4idated. 
From  a  Judgment  against  Anna  Stroub,  and 
an  order  denying  a  new  trial,  she  appeals. 

Evans  &  Finley,  for  appellant  W.  R.  Oow- 
1^  and  Klnley  &  Klnley,  for  respondents. 


BUKGESS,  J.  These  actions  are  by  differ- 
ent parties  to  enforce  liens  against  certain 
storerooms,  with  rooms  above  them,— one  a 
mechanic's  lien,  and  the  other  a  material 
man's  Hen.  They  were  consolidated  by  an 
order  of  the  court  In  Williams'  suit  he 
claims  a  balance  to  be  due  him  of  $2,684.13. 
To  this  suit  the  defendant  Anna  O.  Stroub 
filed  a  separate  answer,  in  which  it  is  al- 
leged she  made  a  contract  with  Williams  to 
build  the  houses  in  accordance  with  certain 
plans  and  specifications,  with  certain  grades 
of  materials,  and,  in  a  ^edfled  time,  and 
that  he  did  not  do  either;  that  the  Long-Bdl 
Lumber  Company,  by  its  name  of  Pacific 
Coast  Lumber  Company,  had,  as  security, 
Joined  said  Williams  in  a  penal  bond  in  the 
sum  of  $7,000,  conditioned  that  Williams 
would  perform  and  carry  out  the  contract 
made  tietween  him  and  said  Anna  O.  Stroub. 
The  answer  further  states  that  the  "Long- 
Bell  Lumber  Company  has  filed  in  the  office 
of  the  clerk  of  the  circuit  court  of  Jaekson 
county,  Missouri,  a  statement  of  its  claim  for 
material  furnished  said  Williams  for  the 
erection  of  said  buildings  and  improvementa 
on  the  land  of  this  defendant  for  the  pur- 
pose of  establishing  a  lien  upon  said  build- 
ings and  land,  for  the  amount  of  said  mate- 
rials, said  amount  being  alleged  to  be  fifteen 
hundred  dollars  and  fifty  cents,"  and  said 
Anna  O.  Stroub,  in  snld  separate  answer, 
prayed  the  court  to  order,  adjudge,  and  de- 
cree that  the  said  Long-Bdl  liumber  Com- 
pany be  made  a  party  to  this  suit  and  be  or- 
dered to  file  herein  its  claim  for  material 
furnished  to  and  used  in  the  construction  of 
said  building  for  which  it  claims  said  lien 
upon  the  premises  of  this  defendant  After 
the  filing  of  the  foregoing  separate  answer  of 


■Bid  Anna  0.  Stronb,  on  the  Si  day  of  I>e- 
cember,  1890,  tbe  Long-Bell  Lumber  Oom- 
pany,  by  order  of  court  was  made  a  party 
defendant  to  said  suit  and  it  filed  its  an- 
swer and  cross  petition.  In  which  It  prayed 
a  Judgment  against  Willlama  and  a,  Ilcn 
against  the  real  estate  In  qnestlaa  fw  $1,- 
600.50,  and  also,  in  addition,  a  general  Judg- 
ment against  Williams  for  the  sum  of  $1,- 
849.92  for  money  advanced  him  with  which 
to  erect  the  buildings  In  question.  On  JaiiT>- 
ary  11,  1897,  the  Long-Bell  Lumber  Company 
brought  suit  against  John  C.  WUliams,  Anna 
O.  Stroub,  and  others,  alleged  to  be  lnt»est- 
ed  in  said  real  estate,  to  enforce  its  mechan- 
ic's lieu  against  tbe  real  estate  In  qoestloa 
for  the  amount  of  $1,500.60.  TO  this  petition 
the  defendant  Anna  O.  Stroub  filed  her  sep- 
arate amended  answer,  alleging  that  she  bad 
made  a  contract  with  Williams  to  erect  such 
buildings  in  a  specified  manner,  with  a  cer- 
tain character  of  materials  and  In  a  fixed 
time,  under  a  penalty  of  $3  per  day  for  every 
day  beyond  such  time  that  said  buildings  re- 
mained unfinished.  Said  answer  also  alleg- 
ed that  plaintiff,  the  Long-Bell  Lnmlier  CDm- 
pany,  bad  Joined  defendant  Williams  as  his 
surety  In  a  bond  of  said  def«idant  Anna  O. 
Stroub  in  the  penal  sum  of  $7,000,  ccmditlon- 
ed  that  said  Williams  would  fully  perform 
the  conditions  of  his  agreement  wltli  said 
Anna  O.  Stroub,  and  then,  after  alleging  Wil- 
liams' failure  to  faithfully  perform  said  con- 
tract as  to  manner  of  building  and  charac- 
ter of  material  used,  prayed  Judgment  against 
plaintiff  and  defendant  Williams  for  93,270. 
There  was  no  prayer  for  Judgment  Cot  the 
penalty  of  the  bond  pleaded  In  this  answer, 
nor  for  an  assessment  of  damages  thereon. 
Nor  was  Judgmoit  rendered  for  tbe  penalty 
of  said  bond.  To  this  answer  plaintiff  filed 
Its  reply,  being  a  general  denial  On  trial  of 
the  cases  the  plaintiff,  Long-Bdl  Lnmt>er 
Company,  hitroduced  its  notice  served  on  de- 
fendant Anna  O.  Stroub,  ownw  of  the  prop- 
erty, and  proved  its  service  on  October  S, 
1896.  Plaintiff  also  introduced  its  Uen  and 
account  to  which  defendant  objected,  upon 
the  ground  that  It  was  not  in  accordance 
with  the  notice  plaintiff  claims  to  have  serv^ 
ed  np<m  the  defendant  and  upon  the  ground 
that  tbe  lien  account  is  unintelligible,  and  is 
not  a  fair  statement  of  tbe  material  furnish- 
ed or  claimed  to  have  been  furnished  by  the 
Long-Bell  Lumhn'  Company;  that  it  la  not  an 
itemized  account  as  is  contemplated  and  re- 
quired by  statute;  and  upon  the  further 
ground  that  the  account  is  not  competeaat  evi- 
dence for  the  pmpose  of  showing  when  the 
Indebtedness  accrued.  Tbe  file  marlu  on 
said  lien  show  that  it  was  filed  in  tbe  office 
of  the  clerk  of  the  circuit  court  of  Jackson 
county  on  October  16,  1896.  Tbe  evidence 
showed  that  the  Long-Bell  Lumber  Company 
sold  the  lumber  and  materials  embraced  In 
Its  account  and  lien  account  to  John  C.  Wil- 
liams, to  be  used  in  the  buildings  in  ques- 
tion; that  they  were  so  used;  that  said  WU- 
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llama  had  contracted  with  Anna  O.  Stronb  to 
build  said  buildings;  that  she  was  the  own- 
er of  the  real  estate  on  which  they  stood; 
that  the  prices  charged  therefor  were  rea- 
sonable; that  proper  credits  had  been  given 
the  same,  though  It  appeared  to  the  court 
that  a  credit  of  about  $359.00,  by  mistake, 
had  been  applied  to  the  personal  account  of 
'WUIlams  for  money  advanced  him,  when  It 
should  have  been  applied  to  the  account  for 
lumber.  The  mistake,  if  a  mistake  was  com- 
mitted, was  owing  to  the  fact  that  at  the 
end  of  each  week  Anna  O.  Stroub  was  In  the 
habit  of  furnishing  enough  money  to  pay 
bands,  and  WilllamB  would  either  cash  with 
plaintiff  these  checks  and  pay  the  hands  or 
■wonld  turn  the  same  over  to  the  plaintiff, 
the  Long-Bell  Lumber  Company,  and  it  would 
deposit  the  check  and  pay  off  the  hands. 
The  court  credited  this  check  on  the  Uen 
account,  bnt  did  not  find  that  the  same  was 
knowingly  and  intentionally  not  credited  by 
plaintiff.  In  the  case  of  John  O.  Williams 
against  Anna  O.  Stronb  and  others  the  plain- 
tiff Introdnced  his  lien  filed  with  the  clerk  of 
the  clrctdt  court  of  Jackson  county.  To  the 
introdnction  of  said  lien  objection  was  made, 
upon  the  ground  that  It  was  not  an  Itemized 
account,  as  required  by  the  statute,  in  order 
to  establish  a  lien  upon  the  property, '  for 
the  reason  there  Is  nothing  to  fix  the  date  of 
the  Items,  and  therefore  Incompetent,  irrele- 
vant, and  Immaterial.  The  evidence  showed 
that  Williams  had  put  all  of  the  materials 
mentioned  in  the  account  sued  on  and  in  the 
lien  account  In  the  buildings  In  question,  and 
that  all  tlie  lumber  charged  therein  had 
been  used  In  erecting  the  same,  and  was  rea- 
sonably worth  what  was  charged.  The  de- 
fendant Anna  0.  Stronb  Introduced  in  evi- 
dence the  contract  and  specifications,  and  al- 
so the  bond  executed  to  her  by  Williams  and 
the  Long-Bell  Lumber  Oompany  under  the 
name  of  its  retail  yard.  Pacific  Coast  Lumber 
&  Supply  Company.  There  was  offered,  on 
behalf  of  Anna  O.  Stroub,  considerable  tes- 
timony tending  to  show  that  the  buildings 
were  not  constructed  out  of  the  character  of 
materials,  nor  in  the  manner,  conten^jlated 
by  the  contract,  and  that  the  same  was  not 
completed  In  the  time  stipulated,  though  the 
plans  offered  in  evidence  showing  bow  the 
bouses  should  have  been  built  have  not  been 
incorporated  in  the  abstract  of  appellant,  nor 
are  they  preserved  in  the  bill  of  exceptions. 
At  the  conclusion  of  the  testimony  offered 
by  Anna  O.  Stroub,  plaintiffs  Williams  and 
Ix>ng-B^  Lumber  Company  Introduced  evi- 
dence to  show  that  the  houses  were  built 
according  to  the  agreement,  plans,  and  spec- 
ifications. The  finding  of  the  court  was  for 
plaintiff,  the  Long^Bell  Lumber  Company, 
holding  It  was  entitled  to  a  lien  against  the 
property  in  question  for  the  sum  of  $1,1S6.5S 
and  a  Judgment  against  John  C.  Williams  for 
the  sum  of  12,975,  and  also  that  said  Wil- 
liams was  entitled  to  a  general  Judgment 
agalnat  Anna  O.  Btroob  for  11,294.13,  and 


crediting  her  on  said  Judgment  with  what- 
ever she  might  pay  the  Long-Bell  Lumber 
Company  on  account  of  its  Hen.  Anna  O. 
Stroub  filed  motions  for  new  trial  and  in  ar- 
rest in  both  cases,  which  were  overruled,  and 
she  brings  the  case  ben  by  appeal  for  re- 
view. 

It  Is  said  that  no  mechanic's  lien  was  ever 
offered  in  evidence  by  the  Long-Bell  Lum- 
ber Company,  the  only  exhibits  offered  be- 
ing a  notice  of  said  alleged  lien  served  on 
defendant  Anna  O.  Stronb,  and  the  notice 
of  said  alleged  lien  filed  In  the  oflBce  of  the 
clerk  of  the  circuit  court  of  Jackson  coun- 
ty. Mo.  The  case  was  tried  by  the  court, 
and  the  record  shows  that  said  company 
offered  in  evidence  the  original  lien,  and  all 
the  file  marks  on  the  same,  to  which  de- 
fendant Anna  O.  Stroub  objected,  because 
not  In  accordance  with  the  notice  served 
npon  ber,  and  that  the  objection  was  over- 
ruled. It  was  whcrfly  unnecessary,  nnder 
these  circumstances,  to  go  through  the  idle 
ceremony  of  reading  the  original  lim  to  the 
court,  who  evidently  considered  it  in  evi- 
dence. And  for  the  same  reason  there  is  no 
merit  In  the  contention  that  there  was  no 
evidence  of  the  filing  of  such  notice  or  lioi. 

It  Is  said  there  is  no  verification  of  the 
account,  nor  to  the  description  of  the  prop- 
erty, as  required  by  section  6709,  Rev.  St. 
1880,  for  the  reason  that  the  account  and 
description  follows  the  affidavit,  and  the  ref- 
erence Is  to  the  preceding  and  foregoing 
statement  and  description.  Bnt  to  this  con- 
tention we  cannot  agree.  The  verification 
is  In  substantial  compliance  with  the  stat- 
ute, and  that  Is  all  that  is  necessary. 

The  assertion  Is  made  that  the  statement 
Is  not  sufficiently  Itemized,  and  the  dates  not 
sufficiently  set  out,  but  we  are  not  advised 
In  what  particular,  and  will  not  undertake 
to  pass  upon  a  question  so  general.  If  de- 
fendant had  desired  to  Insist  npon  this  point, 
she  should,  at  least,  have  indicated  of  what 
particular  matter  she  complains;  otherwise, 
how  are  we  to  determine? 

One  J.  B.  Smith,  a  witness  for  plaintiff, 
was  permitted  to  testify,  over  the  objection 
of  defendant,  as  to  the  manner  in  which 
the  work  was  done,  two  years  thereafter, 
as  It  then  appeared  to  him;  and  this  If  as- 
signed for  error.  This  evidence  might  well 
have  been  excluded  upon  the  objection  made 
to  it,— that  is,  because  immaterial  for  any 
purpose,— but  the  error  Is  not  prejudicial, 
and  the  matter  not  of  sufficient  importance 
to  Justify  the  reversal  of  the  Judgment  upon 
that  ground. 

Nor  is  there  any  merit  In  the  contention 
that  this  same  witness  and  others  were  pen 
mitted  to  testify,  over  the  objections  of  d» 
fendant,  to  matters,  when  recalled,  that  the) 
should  have  been  Inquired  of  during  thelt 
examinations  in  chief.  It  was  a  matter  en 
tlrely  within  the  discretion  of  the  court 

It  is  insisted  with  much  earnestness  that 
the  weight  of  the  evidence  clearly  iHrepoa- 
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derates  In  favor  of  Oie  defendant  Anna  O. 
Stroub,  and  that  to  allow  it  to  stand  would 
do  injustice  to  her.  While  the  evidence  was 
conflicting,  there  was  sufficient  of  It  to  Jus- 
tify the  finding  of  the  court,  and,  under 
such  drcumstances.  It  has  been  so  often 
ruled  by  the  supreme  court  that  it  will  not 
Interfere  that  it  la  annecessary  to  cite  au- 
thorities upon  the  questloa  Moreover,  while 
the  record  shows  that  the  plan  of  the  build- 
ing In  question  was  Introduced  In  evidence, 
It  ia  not  set  forth  in  the  bill  of  exceptions, 
and  It  Is  well  settled  that,  where  all  the 
evidence  is  not  Included  In  the  bill  of  ereep- 
UoBB,  the  question  of  the  sufficiency  of  the 
evidence  to  support  a  verdict  will  not  be 
reviewed.  Epstein  v.  Clothing  Co.,  67  Mo. 
App.  221;  Ogelbay  v.  College  of  Dental  Sur- 
gery, 71  Mo.  App.  839;  Davis  v.  Vorles, 
141  Mo.  284,  42  S.  W.  707;  Reed  V.  Peck 
(Mo.)  68  8.  W.  784. 

It  Is  claimed  that  the  court  erred  in  not 
finding  and  determining  the  rights  of  Anna 
O.  Stronb  on  her  connterdalm.  The  ques- 
tion as  to  what  she  was  entitled  to  recover 
under  her  connterclalm,  if  sustained  by  the 
evidence^  was  clearly  set  forth  In  the  decla- 
rations of  law  glvM)  at  her  instance;  and 
It  must  be  presumed,  in  the  absence  of  any- 
thing to  the  contrary,  that  the  counterclaim 
was  considered  by  the  court  in  passing  upon 
the  rights  of  the  parties,  and  that  the  Judg- 
ment was  In  accordance  with  the  declara- 
tions. That  this  was  done  Is  borne  out  by 
the  fact  that  Williams  sued  for  $2,064.13, 
while  Judgmoit  was  rendered  in  his  favor 
for  $1,284.18,  only  being  $1,360  less  than  he 
sued  for,  which  cannot,  we  think,  be  ac- 
counted for,  under  the  evidence,  upon  any 
other  theory  than  that  the  counterclaim  was 
considered  by  the  court,  and  the  difference 
between  Williams'  claim  as  sued  for  and  the 
amount  for  which  be  recovered  Judgment 
was  allowed  Anna  O.  Stroub,  by  way  of 
damages  upon  her  counterclaim. 

Finding  no  error  In  the  record  which 
would  Justify  a  reversal,  the  Judgment  Is 
affirmed.    All  concur. 


HOFFMAN  et  al.  v.  McCRAOKEN  et  ai.* 

(Supreme  Court  of  Missouri,  Division  No.  S. 
March  U,  1902.) 

ItORTaAOBS-FORBCLOSURB  8iAl,B— YAUDITT 
—SECOND  HORTOAOB— ADEQUACY  OF  CON- 
SIDERATION—ESTOPPBI^TRIAI^PHITITION  — 
WAIVKR  OP  OBJECTION  —  APPEAL  —  QUES- 
TIONS CONSUIBRED. 

1.  Answering  over  after  the  overmltng  of  a 
demurrer  to  the  petition  aa  DOt  stating  a  cause 
of  action  Is  not  a  waiver  of  such  objection. 

2.  The  objection  that  the  petition  does  not 
state  a  cause  of  action  may  be  first  raiaed  on 
appeal. 

3.  Land  worth  $4,500  was  sold  under  a  sec- 
ond mortgage,  securing  a  debt  of  |4.S0,  for 
$40.  Tlie  first  mortgage  was  for  $900,  and 
had  been  paid  off  and  released  before  the  sale, 


>  achMriiif  dntad  April  18,  UOl 


but  the  release  was  not  recorded,  and  neltfier 
tlie  second  mortgagee  nor  the  purchaser  bad 
any  knowledge  of  such  fact;  and  tha  land  was 
advertised  as  being  subject  to  a  first  mortgage, 
which  fact  prevented  other  bids.  The  mort- 
gagee was  nnable  to  get  personal  service  on  the 
mortgagor  in  tlie  foreclostire  suit.  Held  Bufll- 
cient  to  anthorize  the  setting  aside  of  the  fore- 
closure sale. 

4.  The  fact  that  the  mortgagor  failed  to  re- 
cord the  release  of  the  first  mortga^  did  not 
estop  him  from  maintaining  an  action  to  set 
aside  the  sale,  aa  he  was  under  no  duty  to  re- 
cord the  release. 

Appeal  from  circuit  court,  Polk  county; 
Argus  Cox,  Judge. 

Suit  by  Henry  Hoffman  and  others  against 
H.  O.  McOracken  and  others  to  set  aside  a 
mortgage  foreclosure  sale.  From  a  decree 
for  plalntlffB,  and  an  order  denying  a  new 
trial,  defendants  appeal.    Affirmed. 

Rechow  Sc  Pufahl,  for  appellants.  J.  B. 
Upton,  John  W.  Ross,  and  F.  S.  Sea,  for  re- 
spondents. 

BURQBSS,  J.  This  Is  a  suit  In  equity  to 
set  aside  a  trustee's  sale  under  deed  of  trust 
of  the  following  described  land  situate  In 
Polk  county,  Missouri,  to  vlt:  The  S.  Vi  of 
tbe  N.  V&  and  the  N.  W.  ^  of  the  N.  E.  )4 
of  section  20,  and  the  S.  %  of  lot  1  of  the 
S.  B.  ^  of  section  31,  township  35,  of  range 
22.  The  trial  resulted  in  a  Judgment  and 
decree  In  favor  of  plaintiffs,  setting  aside 
the  sale,  from  which  defendants,  after  un- 
availing motions  tar  new  trial  and  In  ar- 
rest, appeal. 

The  petition  alleges:  That  on  the  7th  day 
of  July,  1886,  the  plaintiff  Heniy  Hoffman 
waa  the  owner  of  said  land.  That  defend- 
ants Adams,  McKlnney  &  Leavltt  were  loan 
agents  for  the  Missouri  Trust  Company,  and. 
as  such,  made  to  the  plaintiff  a  loan  on  said 
land  for  $800,  at  7  per  cent  Interest,  pay- 
able semiannually  on  the  1st  of  January  and 
July.  That  plaintiffs  executed  their  note  for 
the  $800,  with  6  pa:  cent  Interest  payable 
as  above  stated,  and  that  he  and  his  wife  ex- 
ecuted a  deed  of  trust  on  said  land  to  se- 
cure the  payment  of  said  note  and  Interest 
That  on  the  same  day  they  executed  10 
notes,  for  $4.60  each,  payable  to  defendant 
Adams.  That  this  represented  the  other  1 
per  cent  interest  That  they  executed  a 
deed  of  trust  on  the  above  land  to  T.  G. 
Rechow,  as  trustee,  to  secure  the  payment 
of  these  notes,  which  recited  that  it  was 
subject  to  the  deed  of  trust  for  $900.  That 
It  was  agreed  and  understood  that  plaintiffs 
should  have  the  privilege  of  paying  off  said 
loan  at  any  time,  and,  in  case  of  doing  so, 
all  Interest  coupons  matoring  after  such 
payment  should  be  void.  That  In  order  to 
express  such  agreement,  the  following  clause 
was  Inserted:  "It  is  understood  and  agreed, 
however,  that  In  case  Henry  Hoffman  shall 
fully  pay  off  the  aforesaid  nine  hundred  dol- 
lars to  the  Missouri  Trust  Company  on  or 
after  July  Ist  1898,  all  of  the  aaid  notes  fall- 
ing due  after  said  payment  be  canceled  and 
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returned  to  Henry  Hoffman."  Tbat  they  im> 
derstood  from  that  cUraae  that,  If  they  at 
any  time  before  maturity  paid  the  principal 
bond,  all  the  small  notea  Dronld  be  conaid- 
ered  paid  and  canceled.  Tliat  plaintiff 
promptly  paid  the  notea,  including  the  one 
that  fell  due  January  1,  1888,  and  on  the 
3lBt  day  of  March  paid  off  the  bond  and  In- 
terest amounting  to  $918.  That  the  trust 
company  returned  his  bond,  duly  canceled, 
and  also  a  deed  of  release,  releasing  the 
land  from  the  lien  of  said  deed  of  trust 
That  plaintiff  thought  that  the  payment  of 
the  9900  bonds  fully  discharged  the  unpaid 
small  notes.  That  the  land  Is  worth  $5,000. 
That  It  was  s<dd  in  bulk  on  the  IStb  day  of 
December,  1898,  and  was  bought  by  H.  0. 
McCracken  for  HO.  l^iat  it  was  the  belltf 
tbat  the  $900  mortgage  was  outstanding. 
That  the  trustee  made  the  deed  it  Is  now 
sought  to  set  aside  to  H.  C.  McCracken. 
That  there  were  but  few  persons  at  the  sale, 
and  only  two  bidders.  That  the  notice  of 
■ale  failed  to  describe  the  notes  the  mort- 
gage was  given  to  secure,  and  failed  to  show 
why  said  sale  was  being  made.  It  falls  to 
show  any  authority  in  the  trustee  to  make 
tbe  sale.  It  says  the  land  will  be  sold  sub- 
ject to  a  prior  mortgage,  without  reciting  the 
amount  of  such  mortgage,  or  giving  informa- 
tion of  what  mortgage  was  Intended,  or  any 
means  by  which  such  information  could  be 
obtained.  That  the  Inadequacy  of  the  con- 
sideration Is  gross,  and  the  land  was  sold  in 
bulk.  That  by  reason  of  the  failure  of  plali>- 
tiffs  to  file  their  deed  of  release  of  the  (900 
mortgage.  It  was  supposed  the  same  was  still 
outstanding.  There  Is  no  fraud  or  miscon- 
duct (fliarged,  unless  It  is  contained  In  the 
allegation  that  there  were  only  two  bidders, 
and  the  trustee  for  that  reason  ought  to  have 
adjourned  the  sale.  Defendants  Interposed  a 
demurrer  to  the  petition,  which  was  over- 
ruled. They  then  filed  answer  to  the  peti- 
tion. In  which  It  Is  denied  that  the  land  was 
not  offered  for  sale  in  the  smallest  legal  sub- 
division. It  admits  that  McCracken,  the 
purchaser,  believed  the  (900  deed  of  trust 
was  outstanding,  and  alleges  tbat  the  deed 
of  release  had  not  been  filed  for  record  at 
the  time  of  sale^  and,  if  there  was  any  sup- 
pression of  bidding  at  the  sale  on  that  ac- 
count, that  it  was  caused  by  tbe  wrongful 
and  fraudulent  act  of  plaintiff  in  falling  to 
record  the  deed  of  release;  that  the  sale  was 
In  all  respects  fairly  and  openly  conducted. 
It  further  alleges  that  on  the  16th  day  of 
January,  1899.  defendant  McCracken  entered 
Into  a  written  agreement  with  Burdett 
Tbayer,  as  agent  and  attorney  for  plaintiffs, 
by  which' he  agreed  to  reconvey  the  prem- 
ises, except  80  acres,  and  that  plaintiffs  were 
to  make  him  a  conveyance  of  that  80  with- 
in 12  days,  and  that  plaintiffs  violated  that 
agreement  The  answer  also  charges  that 
plaintiffs  were  not  the  owners  of  all  tbe  land. 
It  appear*  from  the  record  that  soon  after 


the  execution  of  the  deed  of  trust  plaintiff 
moved  to  the  state  of  Minnesota,  then  to  dif- 
ferent places,  and  never  notified  Adams,  Mo- 
Kinney  &  Leavltt  when  be  changed  his  place 
of  residence;  that  soon  after  moving  to  that 
state,  he  transferred  the  land  In  question  to 
his  Bister,  who  in  turn  transferred  It  to  his 
wife;  that  plaintiff  and  his  wife  thweafter 
transfeiTed  it  to  one  Murrdl,  in  whom  the 
title  was  at  the  time  of  the  sale  under  the 
deed  of  trust;  that  on  the  Slst  day  of  March, 
1886,  the  Missouri  Trust  Oompany  executed 
to  plaintiff  a  deed  of  release,  by  which  the 
deed  of  trust  securing  the  payment  of  the 
bond  for  $900  was  released,  but  which  deed 
of  release  was  not  filed  for  record  until  the 
27th  day  of  January,  1890.  Dillgmt  effort 
was  made  by  tbe  agents  of  the  trust  cmn- 
pany  to  get  personal  notice  on  the  o-waet  of 
the  land  tbat  the  note  was  due,  for  which  it 
was  subsequently  sold,  but  the  eff<vt  was  un- 
availing. It  was  redted  In  the  deed  of  trust 
under  which  the  land  was  sold  that  it  was 
subject  to  a  prior  mortgage  to  the  Missouri 
Trust  Company  of  $900.  It  appeared  from 
the  evidence  that  tbe  tqbstee  offered  the  land 
for  sale  in  40-acre  tracts,  but  could  get  no 
bid,  and  tbat  be  did  all  he  could  to  make  the 
land  bring  die  highest  price  possible.  There 
were  from  26  to  SO  persons  present  at  the 
sale.  The  title  to  the  land  at  the  time  of  the 
sale,  in  so  far  as  the  records  disclose,  was 
In  one  Murrell;  and,  as  it  did  not  show  that 
the  $900  secured  by  the  prior  mortgage  had 
been  paid,  it  was  understood  that  the  pur- 
chaser at  the  sale  would  have  to  pay  about 
$1,000,  at  least  for  the  land.  The  trustee 
had  no  knowledge  that  the  prior  mortgage 
had  been  paid  off.  So  that  the  sale  seems  to 
have  been  made  under  a  mistake  of  fact 
without  any  intention  of  wronging  any  per- 
son whomsoever. 

It  is  said  that  the  petition  fails  to  state  • 
cause  of  action,  but  plaintiff  claims  that 
even  if  this  be  true,  defendants  waived  the 
point  by  answering  over  after  the  demurrer  to 
the  petition  upon  that  ground  was  overruled. 
This  position  is  not  however,  well  taken; 
for,  if  there  is  anything  well  settled  by  this 
court  It  is  that  where  a  demurrer  to  a  pe- 
tition has  been  overruled,  the  defendant  If 
he  answers  over,  does  not  thereby  waive 
tbe  objection  that  the  petition  falls  to  state 
a  cause  of  action.  Paddock  v.  Somes,  102 
Mo.  226,  14  S.  W.  746,  10  L.  R.  A.  254,  and 
authorities  cited.  And  this  question  may  be 
raised  for  the  first  time  in  this  court 

The  two  controlling  questions  presented 
by  the  petition  are  vrith  respect  to  the  notice 
of  sale  and  the  Inadequate  price  for  which 
the  land  was  sold;  and,  if  either  of  these 
grounds  is  sufficient  to  authorize  the  setting 
aside  the  sale,  the  Judgment  must  be  aflirm- 
ed,  but  If  not  sufficient  In  law  to  authorize 
the  Judgment  it  must  be  reversed. 

There  was  no  fraud  alleged  or  proven. 
Tbe  notice  of  sale  recited  that  the  land 
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would  be  aold  *%nbject  to  a  pr\or  mort- 
gage," when  In  fact  there  was  no  mortgage 
on  it  It  l8  tme,  there  had  been  a  prior 
mortgage  on  the  land,  which  was  executed 
by  plaintiff  to  aecure  the  payment  of  a  bond 
for  $800,  bnt  it  had  been  paid  off,  though 
the  record  did  not  show  that  fact;  nor  did 
defendants  have  any  knowledge  of  its  pay- 
ment at  the  time  of  the  sale.  Under  these 
clrcnmstances,  unless  some  one  was  pre- 
vented from  bidding  on  the  land  by  said  re- 
cital, there  would  be  no  groimd  for  setting 
aside  the  sale  because  of  It  But  there  was 
at  least  one  witness  who  testified  that  he 
attended  the  sale  to  bid  on  the  land,  and 
that  he  did  not  bid  for  the  reason  that  he 
learned  that  th^e  was  a  prior  mortgage  on 
the  land  for  $900.  Defendants  were  not 
prejudiced  by  reason  of  the  failure  of  Hoff- 
man to  have  placed  upon  record  his  deed  of 
release,  but,  if  the  sale  is  permitted  to  stand, 
they  are  greatly  benefited  thereby,  and  get 
the  title  to  240  acres  of  land  for  $40,  for 
which  they  thought  they  were  paying  $940. 
He  owed  them  no  duty  to  record  bis  deed  of 
release,  and  upon  what  principle  they  can 
claim  It  was  bis  duty,  as  to  them,  to  re- 
cord the  deed  of  release,  or  that  they  were 
misled  to  their  prejudice  because  of  his  fail- 
ure to  do  so,  we  are  unable  to  perceive;  and 
it  Is  only  upon  some  sudi  principle  that 
plaintiff  could  be  held  to  be  estopped  by  his 
failure  to  record  the  deed.  The  evidence 
shows  the  land  to  have  been  worth  at  the 
time  of  the  sale  M.GOO.  There  were  240 
acres  of  it  200  of  which  was  prairie,  and  40 
acres  of  timber.  It  was  all  sold  in  a  body 
for  the  paltry  sum  of  $40, — ^leas  than  17  cents 
an  acre,— to  pay  a  debt  of  $4.60.  Under  these 
circumstances,  should  the  Judgment  of  the 
court  below  be  reversed,  and  the  sale  per- 
mitted to  stand?  We  think  not  To  do  so 
would.  In  effect  be  taking  the  property  of 
one  man,  and  giving  it  to  another.  As  a  gen- 
eral proposition,  inadequacy  of  consideration 
Is  not  of  itself  a  distinct  principle  of  relief 
In  equity;  bnt  where  there  is  such  a  great 
disparity  between  the  actual  value  of  land 
and  the  price  which  it  brings  at  a  forced 
sale  aa  In  this  case,  and  the  land  is  aoli  un- 
der the  mistaken  idea  that  it  is  incumbered 
for  quite  a  large  sum,— in  this  case,  $900,— 
when  it  Is  not  and  bidders  are  deterred 
from  bidding  by  reason  thereof,  a  court  of 
equity  will  not  hesitate  to  set  the  sale  aside. 
In  Vail  V.  Jacobs,  62  Mo.  130,  It  was  held 
that  when  proi>erty  Is  sacrificed  under  a 
deed  of  trust  by  sale  of  a  little  over  a  tithe 
of  its  value,  as  where  proi>erty  worth  from 
$5,000  to  $8,000  was  sold  for  $1,000,  the  sale 
win,  on  timely  application,  be  set  aside.  The 
sale  under  consideration  comes,  we  think, 
within  the  rule  announced  In  that  case,  and, 
under  the  circumstances,  was  properly  set 
aside. 

For  these  intimations,  the  Judgment  U  af- 
firmed.   All  concur. 


STATE  ex  rel.  MUBPHT  ▼.  TAOKSON. 
Judge,  et  at 

(Court  of  Appeals  of  St.  Louis,  Mo.    April  1. 
1902.) 

LUNACY— NOTICE    OR    XPPBABANCB— KBCBSSI- 
TY— DISCRETION  OF  COURT-CHRTIORARL 

1.  A  judgment  entry  In  an  InqniBition  of  lu- 
nacy, reciting,  "And,  the  cause  coming  on  to 
be  heard,  the  court  finds  from  the  evidence  ad- 
duced that  the  said  M.  U  in  such  a  state  of 
mind  and  health  that  service  of  notice  on  her 
and  her  attendance  at  court  la  nuneceasary," 
was  insufficient  to  dispense  with  notice  and  at- 
tendance, because  not  spedfying  what  the 
state  of  the  alleged  lunatic's  mind  and  health 
was,  but  merely  that  iu  the  Judge's  opinion  it 
waa  such  aa  to  render  notice  unnecessary ;  Rev. 
St  1S»9,  I  3662,  which  provides  that  the  al- 
leged insane  person  must  be  notified,  unites 
the  probate  conrt  orders  such  person  to  be 
brought  into  court  or  spreads  on  ita  records 
the  reason  why  such  notice  or  attendance  was 
not  required,  not  giving  the  court  any  discrfr> 
tlon  as  to  the  giving  of  notice. 

2.  Certiorari  was  the  proper  remedy  to  re- 
view the  proceedings  in  such  caae. 

Appeal  from  dicuit  court,  Uncoln  county; 
BUlott  M.  Hughes,  Judgfc 

Certiorari  by  the  state,  «m  the  relation  of 
Elizabeth  Murphy,  against  George  J.  Jack- 
son, probate  Judge,  and  others,  to  review  pro- 
ceedings declaring  relator  to  be  of  unsound 
mind.  Judgment  quashing  the  proceedings 
referred  to,  and  informant  appeals.    AArmed. 

Geo.  T.  Dunn  and  Martin  &  Woolfolk.  for 
appellant  Norton,  Avery  &  Toung,  for  re- 
spondent 

GOODB,  J.  Elizabeth  Murphy  was  adjudg- 
ed to  be  of  unsound  mind  in  an  ex  parte  pro- 
ceeding by  the  probate  court  of  Lincoln  coun- 
ty instituted  on  an  information  filed  by  her 
four  children,  and  one  of  them  was  appointed 
guardian  of  her  person  and  curator  of  her 
estate.  Afterwards  she  applied  to  the  cir- 
cuit court  of  said  county  for  a  writ  of  certio- 
rari to  the  Judge  of  the  probate  court  to  com- 
pel him  to  certify  the  full  record  In  said  pro- 
ceeding, which  writ  was  grranted  and  obeyed. 
Afterwards  the  findings  and  Judgment  of  the 
probate  court  were  set  aside  or  quashed  for 
want  of  Jurisdiction  of  that  court  over  the 
person  of  the  relator,  and  an  appeal  was 
taken  by  one  of  the  informants.  Two  ques- 
tions arise:  Was  the  probate  court  without 
Jurisdiction?  Was  certiorari  the  appropriate 
remedy? 

1.  The  question  as  to  Jurisdiction  la  to  be 
answered  by  consulting  the  statates,  which 
contain  the  following  provision  In  r^ard  to 
notice  to  the  alleged  limatlc:  "In  proceedings 
under  this  chapter,  the  alleged  Insane  person 
must  be  notified  of  the  proceeding,  imlesa  the 
probate  court  order  such  person  to  be  brought 
before  the  court  or  spread  uiK>n  ita  records 
of  Its  proceedings,  the  reason  why  such  no- 
tice or  attendance  was  not  required."  Rev. 
St  1890,  8  3652.  Mrs.  Murphy  was  not  oi> 
dered  to  be  brought  before  the  court  nor  waa 
she  notified  of  the  proceeding;  that  much  is 
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admitted.  But  It  Is  claimed  the  following 
recital  In  the  Judgment  entry,  made  by  the 
Judge  of  probate,  dispensed  with  either  no- 
tice or  attendance:  "And,  the  cause  coming 
on  to  be  beard,  the  court  finds  from  the  evi- 
dence adduced  that  said  Elizabeth  Murphy 
Is  In  such  a  state  of  mind  and  health  that 
service  of  notice  on  her  and  her  attendance 
at  court  is  unnecessary."  It  will  be  observed 
that  the  above  recital  does  not  specify  what 
the  state  of  Mrs.  Murphy's  mind  or  health 
was,  but  only  that,  In  the  opinion  of  the  pro- 
bate Judge,  It  was  such  as  rendered  service 
of  notice  on  her  or  attendance  unnecessary. 
No  disability  or  disease  Is  mentioned,  and 
hence  there  is  no  information  Imparted  as  to 
what  condition  of  health  or  mind  would  be 
sufficient  to  dispense  with  notice  or  attend- 
ance In  the  Judgment  of  that  officer.  It  might 
be  a  slight  or  a  serious  Impairment,  or  none 
at  all.  Such  a  construction  of  the  law  is  in- 
admissible,  unless  the  statute  confers  on  the 
Judge  of  probate  a  discretion  as  to  requiring 
notice  to,  or  the  attendance  of,  the  accused. 
But  an  examination  of  the  former  statute 
seems  to  settle  that  the  present  one  took 
away,  instead  of  conferring,  discretion  In  that 
regard.  In  lunacy  investigations  prior  to  the 
enactment  of  the  Revised  Statutes  of  1879, 
the  law  on  the  point  was  as  follows.  "In 
proceedings  under  this  chapter,  the  county 
court  may,  in  its  discretion,  cause  the  person 
alleged  to  be  of  nnsound  mind  to  be  brought 
before  the  court"  Gen.  St.  1865.  c.  40,  i  3. 
A  change  from  this  discretionary  power  was 
thought  necessary  by  the  legislature,  and  the 
law  was  amended  to  read  as  it  now  does. 
We  think  the  recital  spread  on  the  record  of 
the  probate  court  was  Insufficient  to  give  Ju- 
risdiction, because  it  did  not  state  the  reason 
why  notice  to  or  the  attendance  of  the  relat- 
or was  not  given  or  required;  that  is  to 
say,  what  ailed  her  mind  or  body.  She  was 
entitled  to  an  opportunity  to  be  beard— to 
her  day  in  court— unless  she  was  Incapable  of 
attending.  It  was  not  a  mere  matter  of  the 
Judge's  opinion  as  to  the  necessity  for  no- 
tice, but  of  her  right  We  cannot  be  blind  to 
the  dangerous  abuses  wtiich  may  be  and  have 
been  practiced  in  ex  parte  lunacy  inquiries. 
A  citizen's  liberty  and  property  are  both  im- 
I>erlled.  Statutes  that  dispense  with  notice 
in  those  cases  in  certain  contingencies  em- 
phatically call  for  a  strict  construction;  and, 
while  we  will  enforce  the  law  according  to 
its  true  Intent,  we  will  not  enlarge  it  by  a 
hair's  breadth;  in  fact  we  unhesitatingly  say 
that  the  law  might  well  be  amended  again, 
■o  as  to  provide  that  one  whose  sanity  is 
Impeached,  and  who  ia  unable  from  any 
cause  to  personally  defend  himself,  shall  be 
represented  by  a  next  friend. 

2.  Was  certiorari  the  proper  way  to  take 
the  matter  to  the  circuit  court  for  review? 
On  this  point  the  appellant's  contention  is 
that  relator  could  have  presented  a  motion 
to  the  probate  court  to  set  aside  Its  Judg- 
ment end  could  have  appealed  from  an  order 

07  s.w.-«e 


overruling  such  a  motion.  The  right  to  ap- 
peal is  by  no  means  clear,  and,  as  Jurisdiction 
was  shown  to  be  lacking  on  the  face  of  the 
record,  we  think  the  remedy  Invoked  was  ap- 
propriate. State  V.  Dowling,  50  Mo.  IM; 
SUte  V.  Smith,  101  Mo.  174,  14  a  W.  106; 
Dunlap  T.  Railway  C!o.,  4S  Mich.  190,  9  N. 
W.   349. 

The  Judgment  is  affirmed.  All  concur  in  the 
result  but  BARCLAY,  .7.,  does  not  concur  In 
what  la  said  about  the  propriety  of  amend- 
ing the  statute. 


ABLOWICH  V.   GREENVILLE   NAT. 
BANK. 

(Supreme  Court  of  Texas.     April  24,  1902.) 

DISTRICT  COURTS— JURISDICTION  —  BNFORCB- 
MENT  OP  LIENS— AMOUNT  IN  CONTROVERSY 
—MATTERS  DEVELOPING  ON  TRIAL— RBTSN- 
TION  OP  JURISDICTION  ONCE  ACQUIRED. 

1.  Under  Const,  art  5,  i  8,  giving  the  dis- 
trict courts  juriBdictiou  in  certain  classes  of 
suits,  including  suits  for  enforcement  of  liens 
on  land,  such  courts  have  jurisdiction  of  the 
suits  specified,  independent  of  the  amount  in 
controversy,  and  such  jurisdiction  is  unaffected 
by  a  ^roTisiou  that  such  courts  shall  have  Ju- 
risdiction of  all  suits  whatever  when  the  mat- 
ter in  controversy  is  valued  at  $600. 

2.  Where  a  suit  was  brought  in  a  district 
court  in  good  faith,  to  enforce  a  lien  on  land, 
the  fact  that  It  developed  upon  trial  that  there 
was  no  lien  did  not  deprive  the  court  of  juris- 
diction, but,  having  once  acquired  it  under 
Const,  art  O,  f  8,  by  virtue  of  the  nature  of 
the  suit  it  had  authority  to  administer  such 
relief  as  the  parties  were  entitled  to. 

On  motion  for  rehearing.  Former  Judg- 
ment of  remand  modified  by  entry  of  Judg- 
ment for  appellee. 

For  former  report,  see  67  S.  W.  79 

BROWN,  J.  The  plaintiff  in  error  claims 
that  this  court  cannot  enter  Judgment  for 
the  debt  because  the  lien  upon  the  land  was 
not  established,  and  the  debt  Is  less  than 
$500.  This  position  is  sustained  by  the  fol- 
lowing coses  decided  by  this  court:  Carter 
V.  Hubbard,  79  Tex.  866,  15  S.  W.  392; 
Barnes  v.  White,  53  Tex.  631;  Snyder  v. 
Wiley,  59  Tex.  448;  Cameron  v.  Marshall, 
65  Tex.  7.  We  are  of  opinion  that  the  rule 
announced  in  the  cases  cited  Is  based  upon 
an  erroneous  construction  of  our  constitution, 
and  they  are  hereby  overruled.  Section  8 
of  article  5  of  the  constitution  of  the  state  of 
Texas  contains  this  provision:  "The  district 
court  shall  liave  original  Jurisdiction  •  •  • 
In  all  suits  In  behalf  of  the  state  to  recover 
penalties,  forfeitures  and  escheats,  of  all 
cases  of  divorce,  of  all  misdemeanors  involv- 
ing official  misconduct  of  all  suits  to  recover 
damages  for  slander  or  defamation  of  char- 
acter, of  all  suits  for  trial  of  title  to  land, 
and  for  enforcement  of  Hens  thereon."  Ju- 
risdiction is  conferred  In  the  several  classes 
of  cases  without  reference  to  the  amount  in 
controversy,  but  being  a  suit  of  a  particular 
class,  the  court  has  Jurisdiction  of  whatever 
amount  may  be  involved,  and  of  all  of  the 
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isenes  whlcb  srow  out  of  Buch  litigation.  In 
aulta  for  "the  enforcement  of  liens  upon 
land,"  Jurisdiction  Is  given  of  the  debt  which 
the  lien  secures,  without  regard  to  the 
amount,  as  well  as  to  foreclose  the  Hen,  and 
Is  not  affected  by  the  following  proylsion 
of  that  section:  "Of  all  suits,  complaints  or 
pleas  whatever,  without  regard  to  any  dis- 
tinction between  law  and  equity,  when  the 
matter  In  controversy  shall  be  valued  at  or 
amount  to  1(500,  exclusive  of  Interest"  Tbe 
construction  placed  upon  the  constltation  by 
which  the  Jurisdiction  of  the  court  over  the 
amoimt  Involved  In  the  snit  to  foreclose  a 
lien  uixin  land,  upon  failure  of  the  lien,  is 
made  to  depend  upon  the  provision  last  quot- 
ed, Is  without  support  In  the  language  or  in 
the  evident  Intention  of  the  framets  of  the 
constitution.  Power  Is  given  over  "salts  to 
enforce  liens"  on  land,  and  a  failure  of  the 
lien  makes  It  no  less  a  "suit  to  enforce  a 
lien."  The  decisions  cited  are  antagonistic 
to  the  general  principle  that  "the  Jurisdiction 
of  the  court  cannot  be  defeated  when  the 
case  stated  in  the  petition  Is  within  its  Ju- 
risdiction, unless  It  is  made  to  appear  that 
the  allegations  upon  which  the  Jurisdiction 
depends  were  fraudulently  inserted  in  the 
petition  for  the  p^upose  of  conferring  the  Ju- 
risdiction." Hoffman  v.  Association,  85  Tex. 
410,  22  S.  W.  155.  When  a  suit  has  been 
filed  In  the  district  court  for  a  sum  exceed- 
ing $600,  but  upon  the  trial  it  Is  reduced  to 
a  sum  below  the  Jurisdiction  of  the  court,  it 
has  been  uniformly  held  that  the  jurisdiction 
of  the  court  is  determined  by  the  amount 
which  was  claimed  in  the  petition,  and  will 
not  be  lost  by  the  fact  that  the  amount  is 
rednced  upon  the  trial.  HotTman  v.  Associa- 
tion, cited  above.  In  Seymour  v.  Hill,  67 
Tot.  385,  3  S.  W.  313,  a  Judgment  of  the 
justice  of  the  peace  had  been  enjoined  by  a 
writ  issued  out  of  a  district  court,  and  It  was 
held  that  the  court  thereby  obtained  Juris- 
diction of  the  whole  subject-matter,  includ- 
ing the  debt  originally  sued  upon  In  the  Jus- 
tice court,  and  the  district  court  gave  Judg- 
ment for  the  debt  upon  the  principle  that, 
having  obtained  authority  over  the  suit,  the 
court  will  retain  It  for  the  purpose  of  ad- 
ministering such  relief  as  the  pleadings  and 
the  evidence  show  the  parties  entitled  to,  al- 
though it  would  not  have  entertained  Jurls- 
dlction  of  the  debt  as  an  original  action  in 
that  court.  WlUls  v.  Gordon,  22  Ter.  241; 
Stein  V.  Frleberg,  64  Tex.  273;  Hale  v.  Mc- 
Comas,  59.  Tex.  486;  Seymour  v.  Hill,  67 
Tex.  385,  3  S.  W.  313.  We  can  see  no  dif- 
ference in  principle  between  this  case  and 
the  cases  In  which  the  amount  in  controvo^ 
was  reduced  by  proof  below  the  Jurisdiction 
of  the  court,  but  Jurisdiction  was  retained, 
nor  the  other  class  of  cases  in  which  the 
court,  having  acquired  Jurisdiction  by  the 
issuance  of  the  writ  of  injunction,  entered 
Judgment  for  a  sum  less  than  $500.  The 
practice  which  was  Inaugurated  by  the  for- 
mer   dedalona    involves    litigants    in    much 


doubt  and  difficulty,  and  baa  resulted  in  the 
dismissal  of  cases,  pwhaps  In  the  loss  of  the 
debts,  by  the  statute  of  limitations.  We  see 
no  reason  why  the  previous  construction 
should  be  supported  against  what  is,  to  our 
minds,  the  better  rule  of  practice  followed  In 
all  other  cases,  and,  as  we  believe,  aitirely 
consistent  with  the  constitution  of  this  state;- 


DEWITT  COUNTY  v.  WISCHKBiMPEB, 
(Supreme  Court  of  Texaa     April  24,  1902.) 

COUNTY  COURTS-JTJKISDICrnON-JNJUNCTIOjr 
—AMOUNT  IN  CONTROVBRST— PLHA  IN  BB- 
CONVBNTION-AIDINO  PBTITXON. 

1.  Under  Const,  art.  5,  t  16,  giving  the  coun- 
ty courts  jurisdiction  In  dvil  cases  when  the 
amount  in  coutroversy  exceeds  S200,  and  does 
not  exceed  fl,000,  and  giving  them  authority 
to  issue  writs  of  injunction,  etc.,  a  county  court 
had  no  jorisdiction  to  grant  an  injunction  re- 
straiiiiug  the  opening  of  a  county  load  through 
petitioner's  land,  where  the  petition  contained 
no  alleg'atlon  as  to  the  value  of  the  subject  of 
the  controversy. 

2.  Where  a  petition  for  an  Inianctiou  filed  in 
a  county  court  failed  to  state  the  value  of  the 
subject  of  the  controversy,  a  plea  in  reconven- 
tion by  defendant  claiming:  $500  damages  from 
plaintiS  could  not  aid  the  petition  so  as  to  give 
the  court  jurisdiction  to  grant  the  writ. 

Certified  questions  from  court  of  civil  ap- 
peals of  First  supreme  Judicial  district 

Suit  by  Henry  Wisctakemper  against  A. 
DIngOBCh,  county  road  overseer,  De  Witt 
county  Intervening  as  defendant  From  a 
Judgment  of  the  county  court  in  favor  of 
plaintiff,  Intervener  appealed,  and  the  court 
of  civil  appeals  certifies  questions  to  the  ao- 
preme  court.    Questions  answered. 

Geo.  J.  Schleicher,  for  appellant  Klebers, 
Grimes  &  Baker,  for  appellee. 

BROWN,  J,  The  court  of  civil  appeals 
for  the  First  suprone  Judicial  district  has 
certified  to  this  court  the  following  statement 
and  question:  "The  record  in  the  above-en- 
titled cause  now  pending  on  appeal  to  tblt 
court  shows  that:  On  April  30,  1901,  Henry 
WIschkemper,  the  appellee,  brought  snit  in 
the  county  court  of  De  Witt  county  against 
A.  Dlugosch  as  road  overseer  of  the  York- 
town  and  Helena  road  to  enjoin  him  from 
opening  up  a  road  for  the  use  of  the  public 
over  the  land  of  the  said  WIschkemper. 
Plaintiff  alleged  that  the  said  Dlugosch,  as 
road  overseer,  threatened  to  and  was  about 
to  open  a  road  over  and  across  his  land  and 
premises  upon  a  certain  defined  line,  claiming 
that  the  De  Witt  county  public  road,  extend- 
ing from  the  town  of  Yorktown,  in  De  Witt 
county,  to  the  town  of  Helena,  ia  Karnes 
county,  of  which  the  said  Dlugosch  was  road 
overseer,  was  unlawfully  obstructed  by  the 
plaintifF;  and  alleged  that  said  road  did  not 
extend  over  the  land  and  premises  of  plain- 
tUf,  as  claimed  by  said  Dlugosch.  The  plain- 
tiff further  averred,  'If  the  said  Dlugosch  is 
not  restrained  from  so  entering  upon  his 
(petitioner's)  said  land,  that  great  and  irrep- 
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arable  Injury  wUI  be  Inflicted  upon  him,  and 
that.  In  addition,  he  frill  be  subjected  to 
nctual  damages  which  he  cannot  recover  by 
reason  of  the  character  In  which  the  said 
X>lugosch  prc^oses  to  act,  and  by  reason  of 
the  fact  that  the  said  Dlugoscb,  be  Is  Inform- 
ed and  believes.  Is  insolvent'  Wherefore  he 
sued  and  grayed  for  an  injunction  compelling 
the  said  Dlugoscb  to  desist  and  refrain  ttotn 
entering  upon  the  plalntitT's  lands,  and  from 
removing  any  earth,  fences,  improvements, 
and  from  injuring  the  crops  growing  on  the 
land,  and  from  doing  any  other  act  to  the 
Injury  of  said  premises,  and  especially  from 
opening  any  highway  or  road  across  said 
land.  A  temporary  wrtt  of  injunction  was 
sranted  by  the  county  Judge  in  accordance 
-vrltb  the  prayer  of  the  plaintiff.  Dlug^sch 
answered  by  exception  to  the  Jurisdiction  of 
the  court,  general  denial,  and  special  plea  as 
to  the  capacity  in  which  he  was  acting,  etc. 
The  cdunty  of  De  Witt  obtained  leave  of  the 
court  and  intervened  In  the  cause  on  July  1, 
1901.  pleading  also  to  the  Jurisdiction,  deny- 
ing generally,  and  alleging,  among  other 
things,  that  the  road  in  question  was  a  pub- 
lic road,  and  had  been  such  by  dedication 
and  acceptance  since  the  year  ISSTT,  pleading 
specially  the  facts  to  show  such  right  in  the 
public.  It  further  alleged  that  the  plaintiff 
had  vrrongfully  closed  up  said  road  and  ob- 
structed the  same,  and  excluded  the  public 
therefrom,  to  the  damage  of  the  coimty  $600, 
and  prayed  for  the  dissolution  of  the  injunc- 
tion and  for  damages  and  costs.  The  cause 
came  to  trial  before  a  Jury  niion  the  issues 
of  fact  and,  upon  a  verdict  in  favor  of  the 
plaintiff.  Judgment  was  rendered  by  the 
conrt  which  adjudged  and  decreed  that  no 
public  road  existed  over  the  land  in  question, 
and  perpetually  enjoined  and  restrained  the 
isald  A.  Dlugoscb  and  De  Witt  county  from 
entering  upon  the  land  and  opening  a  road 
across  same.  As  there  is  an  apparent  con- 
flict of  decision  in  some  of  the  cases  decided 
by  the  several  courts  of  civil  appeals,  and 
some  nncratainty  about  the  decisions  of  the 
supreme  court,  as  shown  by  Judge  Townes 
In  bis  discussion  of  the  subject  in  his  work 
on  Texas  Pleading  (pages  130-138),  this  court 
certifies  to  the  supreme  court  for  decision 
upon  the  above  statement  from  the  record 
the  question  of  whether  or  not  the  county 
conrt  of  De  Witt  county  had  Jurisdiction  of 
such  cause." 

By  section  16,  article  6,  of  the  constitution 
of  this  state,  the  Jurisdiction  of  county  courts 
Is  thus  defined:  "They  shall  have  exclusive 
Jurisdiction  in  all  dvil  cases  when  the  mat- 
ter In  controversy  shall  exceed  in  value  $200 
and  not  exceed  (500,  exclusive  of  interest 
and  concurrent  Jurisdiction  with  the  district 
court  when  the  matter  in  controversy  shall 
exceed  $500  and  not  exceed  $1,000,  exclusive 
of  interest;  •  •  •  and  the  county  conrt 
or  Judge  thereof  shall  have  power  to  Issue 
writs  of  injunction,  mandamus,  and  all  writs 
necessary  to  the  enforcement  of  the  Jurisdic- 


tion of  said  conrt"  In  the  cases  of  Dean  v. 
State,  88  Tex.  296,  30  S.  W.  1047,  31  S.  W. 
185,  and  Johnson  v.  Hanscom.  90  Tex.  321, 
38  S.  W.  761,  this  court  held  that  the  power 
of  the  county  court  to  issue  writs  of  manda- 
mus under  the  section  of  the  constitution 
above  quoted  was  limited  to  cases  exceeding 
$a0O  and  not  exceeding  $1,000.  The  same 
role  is  applicable  to  writs  of  Injunction, 
which  can  only  be  issued  by  the  county 
courts  where  the  matter  In  controversy  ex- 
ceeds $200  and  does  not  exceed  $1,000  in 
value.  In  this  case  no  value  of  the  subject 
of  the  suit  is  alleged;  therefore  the  applica- 
tion for  the  writ  of  injunction  does  not  bring 
the  case  within  the  terms  of  the  constitu- 
tion, and  the  county  court  had  no  Jurisdic- 
tion to  issue  the  writ  of  injunction  upon  the 
facts  stated.  The  plea  in  reconvention  can- 
not aid  the  petition  on  the  question  of  Ju- 
risdiction to  grant  the  writ 

Answer  to  question:  We  therefore  answer 
that  the  county  court  of  De  Witt  county 
had  no  Jurisdiction  to  issue  the  writ  of  In- 
junction In  this  case. 


ROTAN  GROCERY  CO.  v.  ROGERS  et  al. 

(Supreme  Court  of  Texas.     April  2i,  1902.) 

APPEAl,— WRIT    OF    ERROR— COURT    OP    CIVIL 

APPHAI.8— SUPREME  COURT'S 

DUTY  TO  QRANT. 

Rev.  St  art  911,  snbd.  8,  as  amended,  au- 
thorizes writs  of  error  to  review  a  decision  of 
the  court  of  dvil  appeals  ovemiling  a  former 
decision  by  such  court,  and  provides  that  where 
a  decision  of  the  conrt  of  dvil  appeals  revers- 
ing a  Judgment  practically  settles  the  cause, 
and  the  fact  is  shown  by  the  petition  for  writ 
of  error,  the  supreme  court,  on  affirming  the 
decision,  shall  render  final  jndgment.  Article 
943  provides  that  the  supreme  court  shall  grant 
a  writ  of  error  if  it  appears  from  the  petitiou 
for  writ  of  error  and  the  record  that  there  is 
error  in  the  jad^ment  of  the  conrt  of  civil  ap- 
peals. Held,  that  the  supreme  court,  though 
having  Jurisdiction  to  grant  a  writ  of  error  to 
review  a  dedsion  of  the  court  of  civil  appeals 
reversing  and  remanding  a  judgment  and  over- 
ruling a  former  dedsion,  was  not  required  to 
grant  such  writ  if  of  the  opinion  that  the  coart 
of  civil  appeals  had  committed  no  error;  it 
not  appearing  that  the  dedsion  sought  to  be  re- 
viewed "practically  settled  the  cause." 

Application  for  writ  of  error  to  court  of 
dvU  appeals  of  Third  supreme  Judidal  dis- 
trict 

Action  by  the  Rotan  Grocery  Company 
against  Martin  Rogers  and  others.  A  Judg- 
ment in  favor  of  plaintiff  was  reversed  by 
the  court  of  civil  appeals  (66  S.  W.  212), 
and  plaintiff  filed  petition  for  writ  of  error, 
which  was  denied.    Rehearing  denied. 

A.  C.  Prendergast  for  applicant 

GAINES,  J.  This  is  a  motion  for  rehear- 
ing of  an  application  for  a  writ  of  error. 
The  applicant  obtained  a  Judgment  in  the 
trial  court  which  Judgment  was  reversed 
by  the  court  of  civil  appeals,  and  the  cause 
was  remanded.  In  order  to  show  Jurisdic- 
tion In  this  court  the  applicant  alleged  In 
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his  petition  for  tbe  writ  of  «ror  that  the 
decision  of  the  court  of  civil  appeals  over- 
ruled ItB  own  decision  upon  the  same  point 
on  a  prerlons  appeal  in  the  same  case  (57 
S.  W.  706),  and  also  that  it  was  in  conflict 
with  certain  decisions  of  other  courts  of 
civil  appeals  and  of  the  supreme  court  On 
tlic  latter  appeal  the  court  of  civil  appeals 
expressly  overruled  its  decision  upon  the 
former  appeal,  and  this,  in  our  opinion,  gave 
us  Jurisdiction  of  the  application.  But  we 
also  concluded  that  the  petition  pointed  out 
no  error  In  tbe  decision  which  It  sought  to 
review,  and  therefore  refused  the  writ.  The 
contention  In  the  motion  for  a  rehearing  Is 
that  since  the  Judgment  of  tbe  court  of 
civil  appeals  reversed  the  Judgment  and  re- 
manded tbe  catise,  and  since  we  bad  Juris- 
diction of  tbe  case,  it  was  our  duty  to  grant 
the  writ,  although  we  should  be  of  opinion 
that  there  was  no  error  In  tbe  rulings  of 
the  court  of  civil  appeals.  We  do  not  con- 
cur In  this  proposition.  Article  941,  Rev. 
St,  defines  tbe  instances  in  which  this  court 
has  Jurisdiction  of  reversed  and  remanded 
cases,  but  it  does  not  declare  that  we  shall 
grant  a  writ  of  error  in  every  case  of  that 
character  over  which  we  may  have  Juris- 
diction. Article  942  provides  the  method  of 
procedure  in  making  an  application  for  a 
writ  of  error.  Article  943  prescribes  tbe 
duty  of  this  court  when  tbe  application  is 
presented  in  tbe  following  terms:  "If  It 
shall  appear  to  the  supreme  court  from  an 
Inspection  of  tbe  petition  and  record,  that 
there  is  error  in  said  Judgment  of  tbe  court 
of  civil  appeals,  it  shall  grant  a  writ  of 
error,  returnable  In  thirty  days,  in  such 
manner  as  may  be  prescribed  by  said  court" 
When  the  court  finds  no  error,  it  Is  its  duty 
to  refuse  the  writ  except  in  a  reversed  and 
remanded  cause,  when  the  opinion  of  the 
court  of  d'^'il  appeals  "practically  settles  tbe 
case,"  and  it  is  so  averred  in  the  petition 
for  tbe  writ.  The  amended  subdivision  8 
of  artide  941  prescril>ed  that  "when  the 
Judgment  of  the  court  of  civil  appeals  re- 
versing a  Judgment  practically  settles  the 
case,  and  this  fact  is  shown  in  tbe  petition 
for  writ  of  error,  and  the  attorneys  for  peti- 
tioners shall  state  that  tbe  decision  of  the 
court  of  civil  appeals  practically  settles  the 
case,  In  which  case.  If  tbe  supreme  court 
affirms  the  decision  of  the  court  of  dvil 
appeals,  it  sliall  also  render  final  Judgment 
accordingly."  When  we  came  to  construe 
the  amendment  our  conclnsloa  was  that  in 
such  a  case,  in  order  to  render  a  final  Judg- 
ment it  was  necessary  to  grant  the  writ  so 
that  we  should  have  tbe  whole  case  before 
us.  No  such  necessity  exists  where  we  have 
jurisdiction  merely  by  reason  of  a  conflict 
of  decision,  and  no  reason  is  apparent  why 
we  should  grant  a  writ  of  error  where  there 
is  no  OTor,  and  where  our  ruling  would  be 
merely  to  affirm  that  of  tbe  Intermediate 
court 
Tbe  motion  is  overruled. 


NEW  YORK  LIFE  INS.  00.  T.  ENGUSH. 
(Supreme  Court  of  Texas.     April  7,  1902.) 

INST7RANCI)  —  LIFH   POLICY  —  EXTENSION   OP 

PREMIUM— NOTICE  OF  MATURITY— POB- 

FEITURE— LAW  OF  OTHER  STATE. 

1.  Where  a  suit  iu  Texas  on  a  life  policy 
which  provides  that  it  shall  be  governed  by  tbe 
laws  ot  New  York  involves  ul»  construction 
of  a  statute  of  the  latter  state,  it  will  be  con- 
strued as  a  domestic  statute;  the  New  Torl£ 
decisiouB  being  considered  for  andi  light  as 
they  may  throw  on  the  question. 

2.  Laws  N.  Y.  189T,  c.  218,  |  92,  prohibits 
any  life  policy  not  issued  on  monthly  or  weelc- 
ly  payments,  except  term  polides  for  one  year 
or  less,  from  t>eing  dedared  forfeited  or  lapsed 
for  nonpayment  of  premiums  within  one  year 
of  the  maturity  thereof,  unless  notice  is  giv- 
en at  least  15  days  before  the  premium  ia  pay- 
able. A  premlam  on  a  life  policy  wliidi  pro- 
vided that  it  should  be  governed  by  tlie  laws 
of  New  Yorlc  was  partly  paid  in  caaii,  and  the 
balance  was  included  m  a  note  accepted  by 
the  company,  payable  in  six  montiia,  without 
grace,  which  provided  that  all  claims  to  fur- 
ther iiuurance  should  lie  forfeited  it  the  note 
was  not  paid  when  due.  Held,  that  the  statute, 
which  was  to  be  liberally  construed,  required 
16  days'  notice  of  the  maturity  of  the  note, 
and  that  an  attempted  forfeiture  of  the  polu? 
for  nonpayment,  in  the  absence  of  such  notice, 
was  ineffectual. 

Certified  questions  from  court  of  civil 
appeals  of  Fourth  supreme  Judicial  district 

Action  on  a  life  policy  by  Annie  E.  Eng- 
lish against  the  New  York  Life  Insurance 
Company.  Certified  question  from  the  court 
of  dvil  appeals.    Question  answered. 

Denman,  Franklin  &  McGown,  for  app^ 
lant    F.  Vandervoort  for  appellee. 


BROWN,  J,  The  court  of  dvil  appeals 
for  the  Fourtb  supreme  Judldal  district  has 
certified  to  this  covrt  the  following  state- 
ment and  question: 

"This  Is  a  suit  brought  by  the  appellee. 
Annie  E.  English,  against  appellant  tbe 
New  York  Ufe  Insurance  Company,  to  re- 
cover upon  a  policy  Issued  by  appellant  up- 
on the  life  of  her  husband,  Wm.  E.  Eng- 
lish. It  is  conceded  by  both  parties  that 
under  tbe  contract  of  Insurance  tbe  policy 
sued  upon  shall  be  construed  according  to 
the  laws  of  the  state  of  New  York.  Tbe 
facts  shown  by  tbe  evidence  admitted  under 
proper  allegations  in  the  pleadings  of  the 
party  which  we  deem  pertinent  to  tbe  ques- 
tion of  law  to  be  solved  are  as  follows: 

"On  the  18th  day  of  April,  A.  D.  1899. 
appellant  the  New  York  Life  Insurance 
Company,  a  foreign  corporation  duly  autlior- 
ized  to  do  business  in  tbe  state  of  Texas, 
issued  its  policy  of  Insurance  upon  the  life 
of  W.  E.  English,  whereby  It  agreed  to  pay 
to  Annie  E.  English  (appdlee),  wife  of  the 
bisured,  or,  in  tbe  event  of  her  prior  death, 
to  the  insured's  executors,  administrators, 
or  assigrns,  at  the  home  office  of  tbe  com- 
pany in  the  city  of  New  York,  tbe  sum  of 
^,000,  payable  In  ten  equal  annual  install- 
ments; the  first  Installment  to  be  paid  tm- 
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mediately  upon  the  receipt  and  a]K>n>Tal  of 
proofs  of  the  death  of  Wm.  B.  English,  of 
GarrlKo  Springs,  in  the  conntj  of  Dinunitt 
state  of  Texas,  and  the  snbseqnent  install- 
ments to  be  paid  annually  thereafter.  The 
policy  shows  upon  its  face  the  following 
Btipolations  and  agreements:  '(1)  And  the 
company  agrees  that  said  InstallmnitB  may 
be  commuted  for  a  single  payment  of  $2,- 
582.00,  payable  when  the  first  Installment 
becomes  due,  if  the  written  consent  of  the 
insured  has  been  filed  with  the  company. 
(2)  And  the  company  further  agrees  that 
this  policy  shnll  be  Incontestable  after  It 
has  been  in  force  one  full  year,  if  the  pre- 
miums have  been  duly  paid.  (3)  This  con- 
tract Is  made  in  consideration  of  the  writ- 
ten application  of  the  insured,  which  is  a 
part  of  this  contract,  and  in  further  consid- 
eration of  the  sum  of  $72.30,  to  be  paid  in 
advance,  and  the  payment  of  a  like  sum 
on  the  5th  day  of  April  of  every  year  there- 
after, until  the  death  of  said  Insured.  (4) 
The  special  advantages,  benefits,  and  provl- 
sions  printed  or  written  by  the  company  on 
the  following  pages  are  conditions  preced- 
ent, and  are  a  part  of  this  contract,  as 
fully  as  If  they  were  recited  at  length  over 
the  signatures  hereto  affixed.'  The  follow- 
ing condltl<ms  of  said  policy  of  insurance 
appear  on  the  back  thereof,  and  are,  by  the 
terms  of  the  policy,  a  part  of  the  same:  '(2) 
Grace  In  Payment  of  Premiums.  A  grace  of 
one  month  will  be  allowed  In  payment  of 
premiums  after  this  policy  shall  have  been 
in  torce  three  months,  subject  to  an  inter- 
est charge  at  the  rate  of  5%  per  anAum 
for  the  number  of  days  during  which  the 
premium  remained  due  and  unpaid.  Dur- 
ing the  month  of  grace  this  policy  remains 
in  force,  and  the  unpaid  i»emlum,  with  In- 
terest aa  above,  remains  an  Indebtedness  to 
the  company,  which  will  be  deducted  from 
the  amount  payable  under  this  policy  if  the 
death  of  the  Insurec^  shall  occur  during  the 
month.  (8)  Reinstatement  in  Event  of 
Lapse.  This  policy  will  be  reinstated  on 
written  application  therefor  within  six 
months  after  nonpayment  of  any  premium, 
subject  to  evidence  of  good  health  satisfac- 
tory to  the  company,  and  payment  of  pre- 
miums to  date  of  reinstatement  with  inter- 
est at  the  rate  of  S%  per  annum.  (4)  Gen- 
eral Regulations.  No  agent  has  power  in 
bejialf  of  the  company  to  make  or  modify 
this  or  any  contract  of  insurance,  to  extend 
the  time  for  paying  any  premium,  to  waive 
any  forfeiture,  or  to  bind  the  company  by 
making  any  promise,  or  making  or  receiving 
any  representation  or  Information.  The 
powers  can  be  exercised  only  by  the  presi- 
dent, vice  president,  second  vice  president, 
actuary,  or  secretary  of  the  company,  and 
will  not  be  delegated.  All  premiums  are 
due  and  payable  at  the  home  office  unless 
otherwise  agreed  in  writing,  but  may  be 
paid  to  agents  producing  receipts  signed  by 
the   president,  vice  president,   second   vice 


president,  actuary,  or  secretary,  and  coun- 
tersigned by  such  agent  If  any  premium 
is  not  paid  on  or  before  the  day  when  due, 
this  policy  shall  become  void,  and  all  pay- 
ments previously  made  shall  remain  the 
property  of  the  company,  except  as  herein- 
before provided.  Proofs  of  death  must  be 
furnished  to  the  company  at  the  home  office 
within  one  year  after  the  death  of  the  in- 
sured, which  proofs  shall  comprise  satis- 
factory statements  establishing  the  claim. 
Such  statements  most  fully  comply  with  the 
company's  forms  la  use  at  the  time  of  the 
death  of  the  Insured.  Any  indebtedness  to 
the  company,  including  any  balance  of  the 
current  year's  premium  remaining  unpaic. 
will  be  deducted  in  any  settlement  of  tbic 
policy  or  of  any  benefit  thereunder.' 

"The  following  portion  of  the  statutory 
laws  of  the  state  of  New  York  was  plearled 
and  introduced  In  evidence:  'Chap.  218.  An 
act  to  amend  the  Insurance  law  and  the  act 
amendatory  thereof,  relative  to  capital  and 
surplus.  Section  ninety-two  of  said  chapter 
is  hereby  amended  so  as  to  read  as  follows: 
"Sec.  92.  No  Forfeiture  of  Policy  without  No- 
tice. No  life  insurance  corporation  doing 
business  In  this  state  shall,  within  one  year 
after  the  default  In  payment  of  any  premium, 
installment  or  interest,  declare  forfeited  or 
lapsed  any  policy  hereafter  issued  or  renewed 
and  not  Issued  upon  the  payment  of  monthly 
or  weekly  premiums,  or  unless  the  same  Is  a 
term  Insurance  contract  for  one  year  or  less, 
nor  shall  such  policy  be  forfeited,  or  lapsed, 
by  reason  of  non-payment,  when  due  of  any 
premium,  interest  or  installment  or  any  por- 
tion thereof  required  by  the  terms  of  the  pol- 
icy to  be  paid,  within  one  year  from  the 
failure  to  pay  said  premium,  interest  or  in- 
stallment, unless  a  written  or  printed  notice 
stating  the  amount  of  such  premium.  Inter- 
est, installment  or  portion  thereof  due  on 
such  policy,  the  place  where  It  shall  be  paid, 
and  the  person  to  whom  the  same  is  paya- 
ble, shall  have  been  duly  addressed  and  mail- 
ed to  the  person  whose  life  Is  Insured  or  the 
assignee  of  the  policy,  if  notice  of  the  assign- 
ment has  been  ^ven  to  the  corporation,  at  his 
or  her  last  known  po8t-ofl3ce  in  this  state, 
postage  paid  by  the  corporation,  or  by  any 
officer  thereof,  or  person  appointed  by  It  to 
collect  such  premium,  at  least  fifteen  and  not 
more  than  forty-five  days  prior  to  the  day 
when  the  same  Is  payable.  The  notice  shall 
also  state  that  unless  such  premium,  Interest, 
installment  or  portion  thereof,  then  due,  shall 
be  paid  to  the  corporation,  or  to  the  duly  ap- 
pointed agent  or  person  authorized  to  collect 
such  premium  by  or  before  the  day  it  falls 
due,  the  policy  aaA  all  payments  thereof  will 
become  forfeited,  except  as  to  the  right  to 
a  sun-ender  value  or  paid  up  policy  as  in  this 
chapter  provided.  If  the  payment  demanded 
by  such  notice  shall  be  made  vrlthln  its  time 
limited  therefor,  it  shall  be  taken  to  be  in  full 
compliance  with  the  requirements  of  the  pol- 
icy in  respect  to  the  time  of  such  payment; 
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and  no  snch  policy  shall,  in  any  case,  be  for- 
feited or  declared  forf^ted  or  lapsed  until  the 
expiration  of  tlilrty  days  after  mailing  of  such 
notice.  Tbe  affldarlt  of  any  officer,  dark  or 
agent  of  the  corporation  or  of  any  one  an- 
thorlzed  to  mall  such  notice  that  the  notice 
required  by  this  section  has  been  duly  ad- 
dressed and  mailed  by  the  corporation  issuing 
such  policy  shall  be  presumptive  evidence 
that  snch  notice  has  been  dnly  given.  No  ac- 
tion shall  be  maintained  to  recover  nnder  a 
forfeited  policy  unless  the  same  la  Instituted 
'Within  one  year  from  the  day  npon  which  de- 
fault was  made  In  paying  the  premium,  In- 
stallment, interest  or  portion  thereof,  for 
which  it  Is  claimed  that  forfeiture  ensued." ' 
A  premium  on  the  policy  matured  April  6, 
1900.  On  the  14th  day  of  March  prior  there- 
to, In  compliance  with  the  above  statute,  the 
appellant  mailed  to  Wm.  EL  English  at  Gar- 
rlzo  Springs,  Texas,  his  post-office  address, 
the  following  printed  notice:  'Bring  this  card 
with  you  when  paying  premium  or  iuclose 
It  with  your  remittance.  The  New  York  Life 
Insurance  Company  hereby  gives  notice  that 
on  policy  No.  912,234  a  premium  of  ?72.30  will 
be  due  April  5,  1900,  provided  the  policy  be 
then  in  force.  This  premium  will  be  due  and 
payable  at  the  home  office,  S46  and  348  Broad- 
way, New  York,  to  tlie  cashier  of  the  com- 
pany, or  R.  H.  Mitchell,  cashier.  Trust  Build- 
ing, Dallas,  on  the  production  of  the  official 
receipt  therefor.  Unless  such  premium  then 
due  shall  be  paid  to  the  company  or  a  duly 
appointed  agent  or  person  authorized  to  col- 
lect such  premium  on  or  before  the  day  it 
falls  due,  such  policy  and  all  payments  there- 
on wSI  become  forfeited  and  void,  except  as 
to  the  right  of  a  surrender  value  or  paid-up 
policy  which  may  be  provided  In  said  policy 
or  by  Btatnte.  This  notice  is  required  by  the 
laws  of  New  York  and  does  not  modify  any 
terms  of  the  contract  [Signed]  Ino.  A. 
McCall,  President.' 

"After  the  premium  became  due,  and  being 
unpaid,  at  the  time  of  their  respective  dates, 
the  company,  by  Its  cashier,  R.  H.  Mitchell, 
at  Dallas,  wrote  W.  E.  English  the  following 
letters,  and  mailed  them  to  him  at  Carrlzo 
Springs,  Texas: 

"  'DaUas,  Texas,  4-24—1900.  W.  B.  Eng- 
lish, Carrlzo  Springs,  Texas— Dear  Sir:  We 
beg  to  remind  you  that  your  premium  of  $72.- 
30  on  policy  No.  942,234  was  due  April  5th, 
and  Is  still  unpaid.  Your  remittauce  must  in- 
clude interest  at  the  rate  of  5  %  per  annum 
from  the  5th  day  of  April,  1900.  Your  last 
day  of  grace  is  May  5th,  1900.  Yours  truly, 
R.  H.  Mitchell,  Ohshier." 

"  'Dallas,  Texas,  Apl.  26,  1900.  Mr.  W.  BS. 
English,  Carrlzo  Springs'  Texas— Dear  Sir:  I 
beg  to  remind  you  that  your  premium  of 
$72.30  on  policy  No.  912,234  was  due  April 
5th.  May  5th,  1900,  will  be  your  last  day  of 
grace,  and  If  you  remit  bef  re  that  day, 
please  aad  Interest  at  the  rate  of  5  %  per  an- 
num for  the  time  past  due.  A  policy  of  In'sur- 
ance  In  the  New  York  Life  Is  such  a  valuable 


protection  against  loss  that  may  come  at  any 
time,  and  such  a  valuable  Investment,  If  kept 
In  force,  that  we  feel  sure  that  nothing  but 
an  oversight  or  misapprehension  of  the  facts 
could  Induce  yon  to  sacrifice  your  contract 
with  the  company.  If  yoa  have  delayed  mak- 
ing this  payment  cm  account  of  lack  of  ready 
funds,  If  you  will  send  me  one-half,  or  even 
one-fonrth,  of  the  amount  of  premlona  (Inter- 
est to  be  paid  In  full  hi  cash),  I  wOl  extend 
the  balance  for  six  months.  Interest  at  tbe 
rate  of  6  %  per  annum.  Please  favor  me 
with   a  prompt   reply.     Yonrs    very    truly, 

,  Cashier.' 

"  "DaUas,  Texas,  May  5,  1900.    Ifr.  W.  E. 
English,  Oarrizo  Springs,  Texas— Dear  Sir:   I 
am  in  receipt  of  your  esteemed  favor  of  the 
2nd  instant.  Inclosing  $18.10  as  part  payment 
'  of  annual  premium  of  $72.30  due  April  5th 
I  under  your  policy  No.  942,234.    As  requested. 
I  I  Inclose  herewith  note  dnly  filled  out  for  bal- 
ance on  one  of  company's  forms,  which  please 
sign  as  Indicated,  stamp  with  2-cent  revenue 
stamp  as  required  by  law,  and  return  to  this 
office.    Uiwn  receipt  of  this  note  properly  ex- 
ecuted, I  will  take  pleasure  in  sending  you 
receipt    covering    settlement     Yours    truly, 
R.  H.  Mitchell,  Cashier.' 

"On  May  4,  1800,  English  paid  $1&10  on 
the  premium  and  gave  his  note  for  the  bal- 
ance, which  is  OS  follows:  'PoL  912.234. 
Dallas,  Texas,  Apl.  5,  1900.  Without  graci- 
six  months  after  date  I  promise  to  pay  to 
the  order  of  the  New  York  Life  Insnranct- 
Company  $54.20  at  National  Exchange  Bank. 
Dallas,  Texas,  value  received,  with  Interest 
at  the  rate  of  5%  per  annum,  l^ls  note  Is 
given  in  part  payu'ent  of  the  premium  dne 
4-5-1900,  on  the  above  policy,  with  the  un- 
derstanding that  all  clahns  to  further  in- 
surance and  all  benefits  whatever  which 
full  payment  in  cash  of  said  premium  wooIU 
have  secured  shall  become  Immediately  void 
and  forfeited  to  the  New  York  Life  Insur- 
ance Company  if  this  note  is  paid  at  ma- 
turity except  as  otherwise  provided  in  the 
policy  itself.  [Signed]  W.  B.  English.'  And 
the  company  then  delivered  to  him  the  fol- 
lowhig  receipt:  'Cash  $18.10.  Dallas,  T^ex- 
as,  5/4/1000.  Note,  6  mos.,  dated  Apl.  5. 
1900,  due  Oct  5,  1900,  without  grace. 
Made  by  W.  B.  Skigllsh.  Payable  at  Na- 
tional Exchange  Bank,  Dallas^  Texas.  Re- 
ceived from  the  owner  of  policy  No.  912,234. 
$18.10  in  cnab  and  his  note  at  six  montlis  for 
$54.20,  which  continues  said  policy  in  force 
until  the  5th  day  of  April,  1901,  at  noon,  in 
accordance  with  Its  terms  and  conditions, 
provided  the  above  note  Is  paid  at  matnrlty, 
and  tills  receipt  is  signed  by  R.  H.  Mitchell, 
Cashier.'  The  following  letter,  accompany- 
ing the  receipt  was  vrrltten  and  authorized 
from  the  company's  branch  office  at  Dallas 
Texas,  to  W.  B.  English,  Carrlzo  Springs. 
Texas:  'Dalhis.  Texas,  May  10,  1900.  W.  E. 
English,  Carrlzo  Springs,  Texas— Dear  Sir: 
Referring  to  our  recent  correspondence.  I 
take  pleasure  in  handling  you  herewith  re- 
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ceipt  for  April,  1900,  premium  under  your 
policy  No.  942,234.  In  this  connection  I  de- 
sire to  call  your  special  attention  to  the  fact 
that  your  note,  given  In  part  settlement  of 
tbla  premium,  will  be  due  Oct  5th,  1900, 
^rttbont  grace,  and  la  payable  at  the  National 
Bxcbange  Bank  of  this  city.  In  due  course, 
kindly  forward  the  bank  draft  or  money  or- 
4ler  to  cover,  thereby  preventing  lapse  of 
policy.  Yours  very  truly,  K.  H.  MltoheU, 
-Cashier.'  And  on  Oct  8,  1000,  awellant  by 
■Mm  cashier,  R.  H.  Mitchell,  wrote  from  Dalr 
las,  Texas,  addressed  to  W.  B.  Bngllsh,  Oar- 
-rlzo  Springs,  Texas,  the  following  lettv: 
'Dallas,  Texas,  Oct  8,  1900.  Blr.  W.  B. 
Bngllsh,  Carrlzo  Springs,  Texa»— Dear  Sir: 
The  National  Bxcbange  Bank  of  this  dty 
liave  Just  advised  me  that  yon  failed  to  pay 
your  note  of  $54.20  (Interest  $1.86)  due  the 
Sth  Inst  without  grace,  and  given  In  part  set- 
-tlement  of  tbe  April,  1900,  premium  under 
your  policy  No.  942,284.  Thinking  perhaps 
this  was  an  oversight  on  your  part  wish  to 
-eay  if  you  will  forward  me  remittances  oov- 
■erlng  amount  of  note  and  Interest  and  also 
fumlab  OB  with  tlie  inclosed  health  certifi- 
cate executed  by  our  examiner  in  your  city. 
Dr.  J.  W.  Hargns.  without  expense  to  the 
company,  I  will  again  take  pleasure  in  pla- 
'dug  yonr  insurance  In  force,  and  forwarding 
yon  yonr  note  for  canceUation,  provided 
^liealtb  certificate  proves  satisfactory  to  our 
inedical  board  at  New  York.  If  It  will  be 
Inconvenient  for  you  to  settle  this  note  in 
-full,  I  am  pleased  to  say  that  tbe  company,  in 
-order  to  assist  you,  will  be  willing  to  accept 
-one-half,  or  even  one-third,  of  tbe  amount 
■of  the  note  in  cash,  provided  IntHest  is  paid, 
and  grant  you  a  three-months  extension  on 
tbe  balance.  Trusting  you  will  favor  me 
wltii  an  early  reply,  I  am,  yours  very  truly, 
-R.  H.  MltoheU,  Cashier.' 

"The  note  copied  In  this  stetement  and  re- 
ferred to  in  the  aI>ove  letter  was  not  paid 
at  maturity,  nor  has  the  note,  or  any  part  of 
it,  ever  been  paid.  No  other  notice  In  con- 
formity and  compliance  with  the  stetute  of 
the  stete  of  New  York,  above  quoted,  than 
the  notice  above  recited  In  this  statement 
was  ever  giren  the  insured  by  appdlant 
company.  Hie  note  was  canceled  by  appel- 
lant at  Its  home  office  In  New  York  City  on 
the  17tb  day  of  October,  1900,  but  retained 
by  tbe  company,  as  it  dalms,  as  evidence  of 
the  transaction  and  right  of  the  company 
to  declare  the  policy  cancded.  On  the  same 
4lay  tbe  policy  was  marked  'Lapsed'  on  the 
books  of  the  company  *Apl.  5,  1900,'  this 
being  the  date  for  the  payment  of  tbe  pre- 
mium, tbe  failure  of  which  to  pay  api)el- 
lant  claims  caused  tbe  lapse  of  the  policy. 

"W.  E.  English  died  at  Oarrlzo  Springs  Oc- 
tober 19,  A.  D.  1900.  After  his  death  tbe 
amount  due  on  the  note,  premium,  and  In- 
terest was  tendered  tbe  company  by  appel- 
lee, and  payment  of  the  policy  demanded  by 
ber.  Appellant  refused  to  accept  the  tender 
■AT  pay  the  policy,  claiming  that  the  same  bad 


been  forfeited  by  the  failure  of  the  insured 
to  pay  the  premium  due  thereon. 

"Question:  Did  the  acceptance  of  the  note 
and  cash  for  the  premium  of  April  5,  1900. 
by  tbe  appellant  in  view  of  the  facte  stated, 
constitute  Bucb  a  renewal  of  the  policy,  or 
have  such  effect  as  would  prevent  Ite  laps- 
ing or  being  forfeited  by  the  company,  with- 
out other  notice  to  tbe  Insured,  such  as  Is 
provided  for  in  the  stetote  of  the  stete  of 
New  York,  than  Is  shown  by  our  stetement 
of  the  facte  in  this  case?" 

We  answer  the  question  that  tbe  failure 
of  tbe  insurance  company  to  give  notice  of 
the  time  when  the  note  would  fall  due,  as 
required  by  tbe  stetote  of  New  York  certified, 
prevented  the  forfeiture  of  tbe  policy  in  this 
case.  Tbe  case  of  Insurance  Co.  v.  Orlopp 
(Tex.  Civ.  App.)  61  8.  W.  836,  rested  upon 
the  same  stete  of  facte  in  every  material 
I>articular  as  appears  from  the  certificate  In 
this  case,  and  tbe  court  of  dvil  appeals  heU. 
in  that  case  that  the  same  law  which  Is  set 
out  in  the  certificate  applied  to  a  note  given 
under  similar  circumstances,  and  in  the  sanve 
language,  except  dates,  amounts,  and  num- 
ber of  policy,  and  tbe  words  "Without  grace^" 
which  do  not  appear  in  the  note  In  that  case. 
The  New  York  I/lfe  Insurance  Company  ap- 
plied to  this  court  for  a  writ  of  error,  which 
was  refused.  The  sole  ground  upon  which 
the  application  rested  was  that  tbe  court  eir- 
ed  in  holding  that  the  law  <Mt  New  York 
which  is  now  under  Investigation  required^ 
tbe  tuBurance  company  to  give  tbe  notice 
therein  specified  upon  the  failure  of  the  in- 
sured to  pay  the  note  given  for  a  part  of 
tbe  premium,  as  in  this  case.  The  refusal 
of  the  application  necessarily  involved  the 
concurrence  of  this  court  in  the  decision  in 
that  case,  in  which  Justice  Hunter  ably  and 
elaborately  discussed  tbe  whole  question, 
and  we  shall  not  extend  this  discussion  be- 
yond what  is  necessary  to  express  tersely  oar 
reasons  for  the  answer  given  to  the  question. 
The  stetute  of  New  York  is  properly  before 
us  by  pleading  and  proof  on  the  part  of  tbe 
appellee,  and  we  will  construe  it  as  if  it  were 
a  domestic  stetote,  looking  to  tbe  decisions 
of  tbe  stete  of  New  York  for  such  light  as 
they  may  throw  upon  the  question.  This,  in 
substance^  is  tbe  proposition  submitted  in  tbe 
argument  of  the  counsel  for  appellant,  and 
we  think  cwrectiy  stetee  the  duty  of  this 
court  in  the  premises.  When  the  premium 
upon  tbe  policy— $72.30— fell  due  on  April  S, 
1900,  the  agent  of  tbe  company  in  Texas  very 
kindly  proposed  to  English,  "If  you  will  send 
me  one-ihalf,  or  even  one-fourth,  of  tbe 
amount  of  the  premium,  I  will  extend  the 
balance  for  six  months."  English  paid  $18.- 
10  on  the  premium,  and  gave  his  note  for 
the  balance,  $54.20,  which  recited  that  it  was 
given  in  part  payment  of  the  premium,  "with 
the  understanding  that  all  claims  to  furth^ 
insurance  and  all  benefite  whatever  wbicb 
full  payment  In  cash  of  said  premium  would 
bave  secured  shall  become  Immedlatdy  void 
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and  forfeited  to  the  New  Tork  Life  Insur- 
ance Company  If  this  note  is  not  paid  at  ma- 
turity,' except  aa  otherwise  provided  in  the 
policy  itself."  The  renewal  receipt  provided 
that.  If  the  note  was  paid  at  maturity,  the 
policy  would  be  continued  in  force  until 
April  5,  1901.  We  have  grouped  these  facts 
as  a  basis  for  the  proposition  that  the  964.- 
20  expressed  In  the  note  was  and  continued 
to  be  "a  portion  ot"  the  premium  which  be- 
came due  April  6,  1800.  The  agent  under- 
stood that  payment  of  a  portion  of  the  pre< 
mium  was  postponed.  English  acoepted  the 
proposition,  and  acted  upon  It,  and  the  fu- 
ture life  of  the  policy  was  made  to  depend 
upon  the  payment  of  the  note.  By  the  pay- 
ment the  beneflts  of  the  policy  would  be  se- 
cured as  if  paid  when  first  due,  and  a  failure 
would  cause  Just  such  loss  under  the  policy 
as  would  have  resulted  if  the  note  bad  not 
been  giv«i.  We  think  that  there  can  be  no 
doubt  on  the  question  that  the  $54.20  em- 
braced In  the  note  was  a  part  of  the  premium 
which  fell  due  on  the  6th  of  April,  1900. 
The  law  of  the  state  of  N«^  York  under  con- 
sideration was  not  enacted  for  the  ben^t  of 
the  Insurance  companies,  but  was  passed  to 
prevent  forfeitures  of  polides,  and  must  be 
liberally  construed  to  accomplish  the  pur- 
pose. Seiders  v.  Association,  98  Tex.  200,  64 
S.  W.  763.  By  the  terms  of  the  New  York 
statute  before  quoted  no  insurance  company 
can  forfeit  any  policy  of  insurance,  except 
it  be  "weekly  premiums  or  term  insurance 
for  one  year  or  less,"  on  account  of  the  fail- 
ure of  the  Insured  to  pay  any  premium  or 
"any  portion  thereof"  within  one  year  from 
the  failure,  except  notice  as  required  by  that 
statute  has  been  given.  The  amoimt  secured 
by  the  note  was  a  portion  of  the  premium 
required  by  the  policy  to  be  paid,  and  is  with- 
in the  very  letter  of  the  law.  There  is  noth- 
ing in  the  statute  which  would  exclude  a 
note  like  this;  on  the  contrary,  it  seems  to 
have  been  framed  with  a  view  to  cover  all 
cases  of  failure  to  pay  the  premium  on  a 
policy  of  life  Insurance.  We  are  referred  to 
the  case  of  Conway  v.  Insurance  Co.,  140  N. 
Y.  79,  85  N.  E.  420,  as  placing  a  dlfferait 
construction  upon  this  statute.  We  have  ex- 
amined that  case  carefully,  and  we  are  of 
opinion  that  the  decision  is  not  entitled  to  be 
regarded  as  the  law  of  the  state  of  New 
York:  (1)  Because  the  case  had  been  decid- 
ed and  fully  disposed  of  upon  the  proposltlMi 
that  the  note  was  taken  without  authority 
on  the  part  of  the  agents,  and  that  the  com- 
pany was  not  tx>und  by  it  as  an  extension  ot 
the  time  of  the  policy.  (2)  Because  the  sub- 
ject of  notice  is  disposed  of  In  such  a  man- 
ner as  to  show  that  it  had  received  no  care- 
ful consideration  by  the  court.  The  whole 
subject  Is  disposed  of  in  this  language:  "No 
further  notice  was  required  from  the  com- 
pany to  the  deceased.  The  notice  provided 
to  be  given  by  the  statute  as  a  condition  of 
Its  right  to  declare  a  policy  lapsed  for  non- 
payment of  an  annual  premium  was  not  nee* 


essary,  inasmuch  aa  It  had  duly  given  the 
notice  before  the  premium  became  due, 
which  the  statute  has  provided  for.  Tbe 
statute  does  not  apply  to  this  case."  No  rea- 
soning is  Indulged  in  to  show  why  the  note 
is  not  unbraced  In  the  plain  terms  of  the 
statute,  and  In  fact  It  la  not  entlsely  dear 
that  the  opinion  refers  to  this  particular  point 
in  the  statute.  (S)  The  statement  of  that 
case  shows  that  the  note  was  given  to  the 
general  agents,  who  withheld  the  renewal 
receipt.  -Hie  court  held  that  the  agents  did 
not  have  authority  to  extend  the  time  or 
payment  The  note  did  not  belong  to  the 
company,  and,  having  disposed  of  the  case 
upon  that  ground.  It  would  follow  that  no 
notice  was  required  to  be  given  by  the  c<Mn- 
pany  as  to  that  note.  This  is  all  the  court 
said  with  reference  to  notice,  which  does  not 
In  terms  nor  in  spirit  embrace  a  note  given 
by  authority  of  the  company  upon  which  the 
policy  was  actually  renewed,  as  hi  this  case. 
In  Strauss  v.  Insurance  Co.  (Sup.)  67  N.  Y. 
Supp.  509,  In  which  a  note  like  this  had  been 
given  by  the  Insured,  and,  upon  failure  to 
pay  it,  the  company  claimed  a  forfeiture  of 
the  policy,  which  the  supreme  court  ot  that 
state  held  could  not  be  maintained  ag^ainst 
the  assignee,  to  whom  notice  had  not  be«n 
given  of  the  failure  to  pay  the  premium;  and 
in  concluding  the  opinion  upon  the  question 
of  the  forfeiture  claimed  under  the  terms  of 
the  note  the  court  said;  "The  condition  in 
the  unpaid  note  given  for  part  ot  the  premi- 
um that  the  policy  should,  'without  notice 
to  any  party  or  parties  Intonated  therein, 
be  null  and  void  on  the  failure  to  pay  this 
note  on  maturlt;^  was  Ineftectlve.  It  has 
to  be  coupled  with  the  like  condition  in  the 
policy  Itself  that  the  policy  shall  be  anil  and 
void  on  failure  to  pay  any  premium  or  note 
given  therefor  on  the  day  It  comes  due,  and 
can  be  given  no  greater  force.  The  statute 
limits  the  (deration  of  such  agreements  of 
forfeiture  so  that  they  can  only  take  effect 
after  the  prescribed  notice  of  forfeiture.  It 
Is  prohibitive,  and  cannot  be  evaded."  This 
brief  and  cogent  statement  of  the  law  upon 
the  subject  of  the  note  seems  to  us  to  be  In 
direct  conflict  with  the  construction  sought 
to  be  plaoed  upon  the  loose  statement  in  the 
case  previously  decided,  and  is  entitled  to 
more  weight  in  determining  the  meaning  of 
that  statute.  That  decision  was  affirmed  by 
the  appellate  division  of  that  court,  which  is 
Inferior  In  Jurisdiction  to  the  court  ot  ap- 
I>eala;  but  it  shows  that  the  su^eme  court, 
which  decided  and  affirmed  that  caae,  did 
not  understand  Conway  v.  Insurance  Co.  as 
It  is  Interi^eted  by  counsel  for  appellant. 


GULF,  C.  &  S.  F.  RY.  00.  t.  CUNNIGAX. 
(Supreme   Court  of  Texas.     April  28,    1902.) 

APPELLATE     COURTS-JURISDICTION— ilMOUNT 

INVOLVED. 

Under  Const,  art.  5,  |  16,  giving  the  coait 
ot  civil  appeals  jurisdiction  ot  appeals  from 
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the  county  conrt  la  cases  commenced  in  a  jos- 
tice's  court,  with  such  ezceptious  as  may  be 
prescribed  by  law;  and  Rev.  St.  1885,  art. 
UttC,  providing  that  the  appellate  jurisdiction 
of  courts  of  civil  appeals  shall  extend  to  all 
cases  of  which  the  county  court  has  appel- 
late jurisdiction,  when  the  judgment  or 
amouut  in  controversy  shall  exceed  $100, — 
where  the  defendant  appealed  from  a  judg- 
ment of  the  county  court  of  $50  in  favor  of 
plaintiff  in  an  action  commenced  In  justice 
conrt  in  which  plaintiff  claimed  $200  the  court 
of  civil  appeals  has  jurisdiction. 

Certified  questlona  from  court  of  civil  ap- 
peals of  Vlrst  supreme  judicial  district 

Action  by  Tom  Connlgan  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
Questlona  certified  by  the  court  of  civil  ap- 
peals. 

J.  W.  Terry,  for  appellant  Stanley  Thomp- 
son, for  appellee. 

GAINES,  C.  J.  The  court  of  civil  appeals 
for  the  First  supreme  Judicial  district  have 
certified  for  onr  decision  the  following  ques- 
tion: 

"Tbls  suit  was  brought  by  Cunnigan  to 
recover  damages  for  the  alleged  breach  of  a 
contract  of  hire.  The  suit  originated  In  the 
Justice  court,  in  which  tribunal  the  plaintiff 
recovered  a  judgment  iot  $200,  the  amount 
of  damages  claimed  by  him.  Dpon  a  trial  de 
novo  on  appeal  to  the  county  court  Jtidg^ 
ment  was  rendered  for  plaintiff  for  $50,  from 
which  Judgment  the  defendant  has  appealed 
to  this  court,  and  the  case  is  now  pending 
before  us.  Appellee  has  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the 
Judgment  appealed  from,  exclusive  of  inter- 
est and  costs,  doee  not  exceed  the  sum  of 
$100.  We  respectfully  certify  for  your  deci- 
sion the  question  of  whether  or  not  the  mo- 
tion to  dismiss  should  be  sustained  upon  the 
ground  stated.  As  indicating  the  unsettled 
state  of  the  decisions  of  our  supreme  court 
upon  the  question  certified,  we  respectfully 
call  your  attention  to  the  eases  of  Brnzoria. 
Go.  V.  Calhoun,  61  Tex.  228,  and  Pevlto  v. 
Bodgers,  62  Tex.  681." 

In  reference  to  the  jurisdiction  of  the  conrt 
of  appeals  over  appeals  from  civil  cases 
which  had  been  tried  in  the  county  court  but 
which  had  originated  in  a  Justice  court  the 
constitution  of  1876  provided:  "In  all  ap- 
peals from  justices'  courts,  there  shall  be  a 
trial  de  novo  in  the  county  court  and  whoi 
the  judgment  rendered  or  fine  Imposed  by  the 
county  conrt  shall  not  exceed  one  hundred 
dollars,  such  trial  shall  be  final;  but  if  the 
Judgment  rendered  or  fine  Imposed  shall  ex- 
ceed one  hundred  dollars,  as  well  as  In  all 
cases,  civil  or  criminal,  of  which  the  county 
court  has  exclusive  or  concurrent  original 
Jurisdiction,  an  appeal  shall  lie  to  the  court 
of  appeals  under  such  regulations  as  may  be 
prescribed  by  law."  Const  art  6,  {  16.  The 
statute  in  reference  to  the  same  matter  also 
provided:  "An  appeal  or  writ  of  error  may 
also  be  taken  to  the  court  of  appeals  from 
any  final  Judgment  of  the  connty  court  ren- 


dered on  appeal  or  certiorari  In  civil  cases 
taken  from  the  justices'  courts,  where  the 
Judgment  or  the  amount  In  controversy  ex- 
ceeds one  hundred  doUars."  Kev.  St  1879, 
art  1382.  In  Jones  v.  Jones,  1  White  &  W. 
Clv.  Cas.  Ct  App.  gi  200-202,  the  court  of 
appeals  held,  by  reason  of  the  facts  that  the 
constitution  authorieed  the  legislature  to 
change  the  Jnrisdictltm  of  the  county  court, 
and  that,  since  the  statute  changed  its  Juris- 
diction as  to  the  finaUty  of  its  Judgment  in 
cases  where  the  amount  thereof  did  not  ex- 
ceed $100,  the  statute  was  constitutional; 
and,  construing  the  statute,  they  held  that 
their  Jurisdiction  depended  upon  the  amount 
in  controversy,  and  entertained  the  appeal  In 
that  case,  the  amount  sued  tar  being  over 
$100,  though  the  Judgment  recovered  was  for 
less.  In  the  amendment  to  section  16  of 
article  6  of  the  constitution,  which  was  adopt- 
ed in  1801  upon  the  same  subject-matter,  it 
was  provided  that:  "In  all  appeals  from  jus- 
tices' courts  there  shall  be  a  trial  de  novo 
in  the  connty  court,  and  appeals  may  be 
prosecuted  from  the  final  Judgment  rendered 
in  such  cases  by  the  county  court,  as  well 
as  all  cases,  civil  and  criminal,  of  which  the 
county  court  has  exclusive  or  concurrent  or 
original  Jurisdiction  of  civil  appeals.  In  dvll 
cases  to  the  court  of  civil  appeals,  and  la 
such  criminal  cases  to  the  court  of  criminal 
appeals,  with  such  exceptions  and  under  such 
regulations  as  may  be  prescribed  by  law." 
This  clearly  left  the  Jurisdiction  of  the  courts 
of  civil  appeals  in  such  cases  subject  to  re- 
striction by  the  legislature.  The  act  of  April 
13,  1892,  which  defined  the  Jurisdiction  of  the 
courts  of  civil  appeals,  made  the  provision, 
among  others,  that:  "The  appellate  jurisdic- 
tion of  the  courts  of  civil  appeals  shall  extend 
to  civil  cases  within  the  limits  of  their  re- 
spective districts:  •  •  •  0)  Of  which  the 
county  court  has  appellate  Jurisdiction  when 
the  Judgment  or  amount  in  controversy  shall 
exceed  one  hundred  dollars,  exclusive  of  in- 
terest and  costs."  Laws  1892,  p.  26.  This 
provision  was  carried  into  the  Revised  Stat- 
utes of  1896  as  article  996,  which  reads  as 
follows:  "The  appellate  Jurisdiction  of  the 
courts  of  dvll  appeals  shall  extend  to  civil 
cases  within  the  limits  of  their  respective 
districts:  •  •  •  (3)  Of  which  the  comity 
court  has  appellate  jurisdiction  when  the 
Judgment  or  amount  in  controversy  or  the 
Judgment  rendered  shall  exceed  one  hundred 
dollars,  exdusive  of  Interest  and  costs."  It 
would  seem  that  the  insertion  of  the  words 
"or  judgment  rendered"  In  the  article  quoted 
was  either  a  derlcal  misprision  or  a  mistake 
of  the  printer.  But  this  Is  unimportant  for 
the  reason  that  the  Revised  Statutes  are  to 
be  construed  but  as  a  continuation  of  the 
former  laws.  Besides,  the  word  "Judgment" 
and  the  words  "judgment  rendered"  have 
necessarily  the  same  meaning,  and  hence  the 
latter  cannot  affect  the  construction  of  the 
law.  The  former  law  as  to  the  court  of  ap- 
peals having  been  applied  to  the  courts  of 
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cItH  appeals  In  substantlnlly  the  same  lan- 
gnage,  tbe  presumptloa  is  tbat  the  leglsla- 
tnre  intended  that  the  later  law  should  re- 
ceive the  same  construction  which  had  been 
given  by  the  courts  to  the  former.  Besides, 
we  think,  as  an  original  qaeetlon,  the  deci- 
sion of  the  court  of  appeals  in  Jones  t.  Jones, 
supra,  is  correct;  and  that  "tbe  amount  in 
cpntroversy,"  as  used  in  the  statute,  means 
the  sum  of  money  or  the  value  of  the  thing 
originally  sued  for  in  the  Justice's  court. 
We  fall  to  see  that  the  words  "Judgment" 
or  "Judgment  rendered,"  fonnd  in  the  stat- 
ute, can  have  any  effect  save  in  the  possible 
case  where  the  trial  court  might  render  a 
Judgment  for  an  amount  greater  than  that 
claimed  by  the  suit  As  we  understand  the 
case  of  Brazoria  Co.  v.  Calhoun,  61  Tex.  223, 
there  tbe  ruling  of  the  court  of  appeals  In 
Jones  V.  Jones  was  approved.  Nor  do  we 
find  tbat  this  court  made  a  contrary  ruling 
to  Pevlto  V.  Rodgers,  52  Tex.  581.  There  are 
some  expressions  In  the  opinions  rendered 
to  tbe  two  cases  Just  cited  which  Indicate 
that  tbe  court  may  have  been  of  opinion  that 
it,  to  a  case  appealed  from  the  Justice  to 
the  county  court,  a  Judgment  is  rendered  for 
tbe  plaintiff  for  less  than  $100,  no  appeal 
would  He  to  tbe  court  of  appeals,  although 
tbe  amount  sued  for  may  have  exceeded  tbat 
sum.  But  cleariy  the  proposition  was  not  in- 
volved In  either  case,  and  hence  such  ex- 
pressions are  entitled  to  but  little  weight, 
even  as  persuasive  authority. 

Our  conclusion  is  that  the  motion  to  dis- 
miss should  not  be  sustained,  and  our  opto- 
lon  will  be  so  certified. 


FEBRIB  V.  CLOUDT. 

{Court  of  Oivll  Appeals  of  Texas.      April  2, 
1902.) 

APPBIAI/-BOin>-DESCRIPTION  OF  JUDGMENT. 

All  appeal  bond  describing  the  judgment 
a)K>ealed  from  by  the  number  and  style  of  the 
case,  the  date  of  juds^meut,  and  the  court  In 
which  it  waa  rendered,  sufficiently  described 
the  judgment,  though  all  the  matters  adjudged 
were  not  recited  in  such  bond;  it  being  only 
necessary  tbat  the  bond  should  ideuti^  the 
judgment  appealed  from. 

Appeal  from  Calhoun  county  conrt;  M.  S. 
Mabon,  Judge. 

Action  by  Joe  Frerle  against  M.  G.  Gloudt 
From  a  Judgment  of  the  county  court  dis- 
missing plaintiff's  appeal  from  a  Judgment 
of  a  Justice  of  tbe  peace,  be  appeals.  Re- 
versed. 

A.  B.  Petlcolas,  for  appellant  Fly  &  Hill 
and  Willett  Wilson,  for  appellee. 

NBILIi,  J.  This  suit  was  brought  by 
appellant  In  the  Justice  court,  and  he  ap- 
pealed from  the  Judgment  there  rendered  to 
tbe  county  court  Tba%  tbe  appeal,  on 
motion  of  appellee,  was  dismissed  upon  tbe 
4;ronnd  tbat  tbe  appeal  bond  did  not  prop- 


erly describe  the  Judgment  From  tbe  or- 
Aet  of  dismissal  this  appeal  Is  prosecuted. 

The  appeal  bond  describes  tbe  Judgment 
by  the  number  and  style  of  the  case,  tbe 
date  of  tbe  Judgment  and  tbe  court  in 
wbicb  It  was  rendered.  These  matters  of 
description  were  sufiiclent  to  certainly  Iden- 
tify tbe  Judgment  appealed  from,  wbicb  is 
all  tbat  is  necessary,  notwithstanding  all 
the  matters  adjudged  are  not  recited  in  tbe 
bond.  Railroad  Co.  v.  Fields  (Tex.  Civ. 
App.)  63  S.  W.  658,  and  authorities  cited. 

Tbe  county  coTirt  should  have  overruled 
the  motion  to  dismiss  tbe  appeal,  and  de- 
termined tbe  case  on  its  merits.  Therefore 
Its  Judgment  Is  reversed,  and  the  cause  re- 
manded. 


TEXAS  &  P.  RY.  CO.  v.  TRIBBLE. 

(Court  of  Civil  Appeals  of  Texas.       April  4, 

1902.) 

RAILROADS— TRANSPORTATION  OP  STOCK— 
NBGLIGBNCEJ— INSTRUCTION. 
In  an  action  against  a  railroad  company 
for  injuries  to  two  car  loads  of  horses  shipped 
over  Its  road,  an  instructiou  that  it  was  de- 
fendant's duty  In  handling  them  to  exercii^e 
"such  care,  prudence,  and  caution  as  an  ordi- 
narily careful,  prudent,  and  cautious  man 
would  have  exercised  under  like  circumstances; 
and,  if  *  *  *  defendant  failed  to  exercise 
such  prudence  and  caution,  •  •  •  such  fail- 
ure would  constitute  negligence,"  was  not  im- 
proper. 

Appeal  from  district  court  Taylor  county; 
N.  R.  Lbidsey,  Judge. 

Action  by  G.  M.  Trlbble  against  the  Texas 
&  Pacific  Railway  (Company  for  damages  to 
two  car  loads  of  borses  shipped  over  defend- 
ant's road.  Judgment  tot  platotiff,  and  de- 
fendant appeals.    Afllrmed. 

Tbe  charge  on  negligence  referred  to  in 
tbe  court's  opbilon  was  as  follows:  "You 
are  further  instructed  tbat  in  tbe  transpor- 
tation of  said  borses  from  Cisco,  Texas,  to 
Waskom,  Texas,  it  was  the  duty  of  tbe  de- 
fendant in  order  to  avoid  injury  to  said 
horses,  to  exercise,  to  tbe  handling  and  man- 
agbig  of  tbe  train  in  which  said  horses  were 
transported,  sucb  care,  prudence,  and  caution 
as  an  crdinarily  careful,  prudent  and  cau- 
tious man  would  have  exercised  under  like 
circumstances;  and.  If  you  find  by  a  pre- 
ponderance of  the  evidence  that  defendant 
failed  to  exercise  such  prudence  and  caution 
to  handling  and  managing  of  said  train,  sucb 
failure.  If  any,  would  constitute  ne^lgence." 

B.  Q.  Bidwell,  tor  appellant  Hardwicke 
&  Hardwicke,  for  appellee. 

STEPHENS,  J.  This  appeal  is  from  a 
verdict  and  Judgment  for  $750  recovered  as 
damages  to  two  cars  of  borses  carried  from 
Cisco  to  Waskom,  Tex.,  to  NovMuber.  1900. 
The  evidence  tended  to  prove,  and  warrant- 
ed tbe  Jury  In  finding,  that  through  tbe  n^- 
Ugence  of  appellant,  there  was  delay  of 
about  23  hours  to  tbe  carriage  of  these  horses 
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from  Claco  to  Waskom,— tbe  time  naaally 
required  being  only  about  24  or  2S  hours,— 
and  that  this  delay,  togetbw  with  the  care- 
less and  rough  maimer  In  which  the  horses 
were  liandled,  resalting  In  the  loss  and  death 
of  some  of  them,  produced  Injuries  commen- 
surate to  the  damages  recovered.  The  as- 
signment that  the  verdict  is  excessive  is 
therefore  overruled. 

The  testimony  of  appellee  as  to  the  mar- 
ket value  of  the  horses  In  good  condition  at 
Waskom  fully  warranted  the  charge  com- 
plained of  in  second  assignment,  on  the 
measure  of  damages,  and  that  assignment 
Is  consequently  overruled. 

We  approve  the  charge  defining  negli- 
gence, and  therefore  overrule  the  last  assign- 
ment, complaining  of  it. 

A  suggestion  of  delay  would  have  entitled 
apiieilee  to  damages  in  this  case,  as  in  quite 
a  number  of  other  simple  damage  suits 
thought  before  us  by  this  appellant  and  some 
others;  but  as  the  party  Int««8ted  has  not 
seen  fit  to  malie  the  suggestion,  we  have 
hitherto  hesitated,  and  still  hesitate,  to  af- 
firm with  damages,  especially  as  the  verdicts 
fixing  the  amount  of  damages  In  such  cases 
are  nsnally  about  all  that  the  evidence  most 
favorable  to  recovery  will  warrant 

Judgment  afllrmed. 

HUNTBR,  3.,  not  sitting. 


MISSOURI,  K.  &  T.  RT.  00.  OF  TBXAB  t. 
EDWARDS.! 

(Court  of  QrO  Appeals  of  Texas.     Mardi  22, 
1902.) 

RAILROADS— PERSONAL     INJURY— EVIDENCB— 

SUFFICIENCY— ACTS  OF  BRAKBMAN 

—HARMLESS  ERROR. 

1.  The  pmdtive  testimony  of  plaintiff,  cor- 
roborated oy  other  witnesses,  in  au  action  for 
personal  injury,  that  defendant's  bralceman,  in 
an  effort  to  hurriedly  t>oard  an  outgoing  train, 
negligently  ran  against  him,  knocking  him  un- 
der the  train,  though  contradicted  by  the  evi- 
dence of  the  train  crew  and  others,  was  snffl- 
cient  to  sustain  a  verdict  for  plaintiff. 

2.  A  brakeman  who  returns  to  board  his  out- 
going train,  after  having  left  his  place  of  duty 
on  the  opposite  side  of  the  train  and  having 
gone  to  a  saloon  and  restaurant  is  in  the  dis- 
cbarge at  his  duties  while  so  attempting  to  re- 
snme  his  place  of  service,  rendering  the  com- 
pany liable  for  his  running  into  a  person  stand- 
ing near  tlie  train  and  knocking  him  under  it. 

3.  In  an  action  against  a  railroad  company 
for  personal  injuries,  tbe  refasal  to  allow  the 
coudnctor  in  charge  of  the  train  ninning  over 
plaintiff  to  read  bis  report  made  just  after  the 
accident  was  harmless  error,  it 'being  evident 
that  the  conductor  had  sufficiently  refreshvd 
his  memory  by  reading  it  before  testifying. 

Appeal  from  district  court  Denton  county; 
D.  E.  Barrett  Judge. 

Action  by  P.  C.  Edwards  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

*  Babearlnx  denied  April  l*.  VXO. 


T.  S.  Bililler  and  Smith,  Sullivan  &  Lobdell, 
for  appellant.    Randell  &  Wood,  for  appellee- 

STEPHENS,  J.  This  appeal  is  from  a  ver- 
dict and  Judgment  tor  ¥5,000  recovered  as 
damages  in  a  personal  injury  case.  The  evi- 
dence tended  to  show  that  while  appellee 
was  standing  near  one  of  appellant's  pas- 
senger trains  at  Denton  dei>ot  where  he  had 
gone  to  meet  some  friends,  appellant's  brake- 
man,  in  the  effort  to  board  the  outgoing  train, 
carelessly  ran  against  and  knocked  him  un- 
der the  moving  train,  which  ran  over  and 
crushed  his  left  arm,  thereby  Inflicting  per- 
manent and  painful  injuries.  The  controlling 
Issues  determined  by  the  Jury  are  thus  cor- 
rectly stated  in  appellant's  brief:  "As  to 
whether  the  brakeman  of  said  passenger 
train  ran  against  and  knocked  plaintiff  under 
said  car  and  caused  his  left  arm  to  be  run 
over  by  the  wheels  thereof,  and,  if  said 
brakeman  did  cause  said  Injuries,  whether 
he  was  then  in  the  discharge  of  his  duties 
as  such  brakenun;  whether  the  plaintiff  con- 
tributed to  his  said  Injury  by  failing  to  use 
ordinary  care  to  avoid  the  same,— were  all 
matters  of  dispute." 

It  is  earnestly  Insisted  that  the  evidence 
upon  the  first  of  these  issues  was  not  such 
as  to  warrant  a  finding  in  favor  of  appellee, 
notwithstanding  bis  positive  testimony  in  sup- 
port thereof,  which  was,  to  some  extent  per- 
haps, corroborated  by  the  testimony  of  one 
other  witness.  True,  this  testimony  was  in 
conflict  with  that  of  the  train  crew  and  oth- 
er witnesses,  and  yet  the  undisputed  fact  re- 
mains that  appellee  either  fell  or  was  knock- 
ed under  the  train  that  ran  over  him,  and 
the  evidence  afforded  no  explanation  of  the 
accident  so  reasonable  as  that  given  by  ap- 
pellee himself.  We  cannot  distinguish  this 
case  from  very  many  others  in  which  similar 
verdicts  have  been  allowed  to  stand.  We  find 
little  or  no  evidence  of  contributory  negli- 
gence, and  hence  approve  the  verdict  on  that 
Issue  also. 

Whether  or  not  the  brakeman  was  In  tbe 
discbarge  of  his  duties  when  he  knocked  ap- 
pellee under  tbe  train  was  more  a  ques- 
tion of  law  than  one  of  fact.  EUs  place  of 
duty  was  on  the  opposite  side  of  the  train, 
but  the  evidence  of  appellee  tended  to  show 
that  he  had  gohe  to  a  saloon  or  restaurant 
on  the  side  of  the  train  where  the  accident 
occuired,  and  was  hurriedly  returning  to 
board  the  train,  then  just  moving  away,  when 
he  ran  against  appellee.  While  he  may  not 
have  been  on  his  master's  business  in  step- 
ping aside  to  the  saloon  or  restaurant,  we 
think  it  must  be  held  that  he  was  when  he 
ran  over  appellee  in  the  effort  to  resume  his 
accustomed  place  of  service. 

There  was  no  material  error  In  refusing  to 
allow  Conductor  Oliver  to  read  the  report  of 
the  accident  made  out  at  Ft  Worth  or  Hills- 
boro.  Just  after  its  occurence,  because  it  Is 
quite  evident  from  the  entire  record  that  he 
bad  read  this  report  ai^d  sufficiently  refresli- 
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ed  blB  memory  before  taking  tbe  witness 
stand. 

We  approve  the  charge  of  the  court,  and 
also  his  rejection  of  the  special  Instructions 
requested  by  appellant 

All  the  assignments  of  error  are  thus  over- 
ruled, and  the  Judgment  Is  afOrmed. 

HUNTER,  J,  not  sitting. 


TEXAS  TRAM  &  LUUBBR  CO.  T.  OWIN 

'  et»V 

(Court  of  CItU  Appeals  of  Texas.     Feb.  11, 
1902.) 

TRESPASS  TO  TRY  TITLE— LOOT  DEED— EVI- 
DENCE—VACANT  LAND— PAYINO  TAXES— POS- 
SESSION —  INSTRUCTIONS  —  WIDOW  —  STALE 
DEMAND. 

1.  In  trespass  to  try  title,  In  which  defendant 
claimed  through  a  chain  of  title  in  which  a 
deed  was  lacking,  evidence  considered,  and 
held  insufflcient  to  raise  a  presumption  that 
such  deed  was  ever  executed. 

2.  The  payment  of  taxes  on  vacant  lands  by 
one  who  has  not  the  legal  title  thereto  is  evi- 
dence of  an  assertion  of  title,  but  is  not  equiv- 
alent  to  possession. 

a.  In  trespass  to  try  title,  where  there  was 
no  evidence  that  the  orinnal  owner  of  the 
land  executed  a  deed  to  defendant's  grantors 
before  he  conveyed  to  the  one  through  whom 
plaintiffs  claim,  the  court  did  not  err  in  re- 
fusing to  instruct  the  jury  that,  if  they  be- 
lieved such  deed  was  executed,  they  should  find 
for  defendant. 

4.  In  trespass  to  try  title  there  was  evidence 
that  the  laud  was  formerly  conveyed  to  plain- 
tiff's husband  and  defendant's  grantor  jointly, 
and  that  they  were  also  interested  jointly  in 
other  land  deals.  After  the  death  of  plaintiff's 
husband,  his  administrator  did  not  know  of 
this  tract,  or  indude  it  iu  the  Inventory.  Sudi 
administrator  and  defendant's  grantor  had  a 
settlement  "of  all  land  transactions  between" 
him  and  deceased,  based  on  a  statement  of  ac- 
count which  did  not  mention  the  tract  in  con- 
troversy. Three  years  thereafter  defendant's 
Santor  executed  the  deed  of  the  entire  tract, 
rough  which  defendant  claims.  Defend:int 
requested  instructions  submitting  to  the  jury 
the  issue  of  a  sale  of  the  land,  eiUier  verbal 
or  by  deed  in  writing,  by  the  administrator  to 
defendant's  grantor.  Held,  that  the  instruc- 
tious  were  iwoperly  refused. 

R.  Where  a  surviving  wife  did  not  claim  or 
know  of  her  interest  in  community  land  left  by 
her  husband  until  60  years  after  nis  death,  her 
claim  was  not  obnoxious  to  the  objection  that 
it  was  stale. 

6.  Where,  in  trespass  to  trr  title  to  land, 
the  joint  deed  to  platntifTs  husband  and  one  of 
defendant's  grantors  was  indorsed  on  the  out- 
side as  a  joint  deed  from  the  grantor  therein 
to  defendant's  grantors,  it  was  not  error  to  ex- 
clude such  indorsement  from  the  evidence. 

7.  Where,  in  trespass  to  try  title,  a  joint  deed 
is  shown  from  the  original  owner  to  plalntifTs 
husband  and  one  of  defendant's  grantors,  and 
there  is  no  evidence  that  defendant's  grantors 
cl.iimed  any  interest  in  the  land  prior  to  that 
time,  it  was  not  error  to  exclude  the  testi- 
mony of  a  witness  that  he  had  seen  a  deed 
from  such  owner  to  defendant's  grantors,  the 
date  of  such  deed  not  lieing  shown. 

8.  Where,  in  trespass  to  try  title,  defendant 
was  charpred  by  recitals  in  its  deed  with  notice 
of  iilaiutiff's  tide,  it  was  not  error  to  exclude 
testimony  that  it  was  an  innocent  purchaser. 

9.  In  trespass  to  try  title,  evidence  that 
plaintiff  had  not  paid  taxes  on  the  land  since 
the  commencement  of  the  suit  was  ImmateriaL 

■  Rehearing  denied. 


Appeal  from  district  court,  Jasper  county; 
Stephen  P.  West,  Judge. 

Action  by  Mary  B.  Gwin  against  tbe  Tex- 
as Tram  &  Lumber  Company.  B.  Helm  and 
others  intervened.  From  a  Judgment  for 
plaintiff  and  Interveners,  defendant  appeals. 
Affirmed. 

HIU  &  Hill  and  J.  T.  Beaty,  for  appellant 
Geo.  0.  Greer,  G.  B.  Wood,  and  K.  B.  Seale. 
for  appellees.    H.  C.  Howdl,  for  Interveners. 

OARRBTT,  C.  J.    This  was  an  action  of 

trespass  to  try  titie,  brought  In  tbe  district 
court  of  Jasper  county  August  26,  1806.  by 
Mary  E.  GwIn  against  the  Texaa  Tram  & 
Lumber  Company,  for  the  recovery  of  an 
undivided  one-half  Interest  in  a  league  of 
land  situated  In  Jasper  county,  granted  to 
Enrique  (Henry)  Webb  by  tbe  Mexican  gov- 
ernment as  a  colonist  The  plaintiff  claimed 
title  as  the  wife  of  Wm.  G.  Logan  ttarough 
a  deed  executed  by  Henry  Webb  to  John  K. 
Allen  and  Wm.  O.  Logan  March  8,  1836, 
during  tbe  marriage.  Logan  died  April  27, 
1836,  without  issue.  On  September  6,  1888, 
the  appellees  B.  Helm  and  others  intervened 
In  the  suit,  and  claimed  one-balf  of  the  in- 
terest sued  for  by  the  plaintiff  as  odlateral 
heirs  of  Logan.  The  defendant  claimed  ti- 
tie  to  the  entire  league  under  Allen,  and  the 
case  was  submitted  to  tbe  jury  upon  the 
Issue  of  whether  or  not  Logan  ever  con- 
veyed the  land  to  A.  C.  and  J.  K.  Allen, 
who  were  partners  in  the  acquisition  of 
lands,  or  to  either  of  them.  There  was  Judg- 
ment In  favor  of  the  plaintiff  and  Interven- 
ers. This  is  the  second  appeal.  On  the 
first  appeal  the  case  was  transferred  to  the 
Fourth  district  and  the  Judgment  of  the 
lower  court  was  reversed,  and  the  cause  re- 
manded for  another  trial,  with  an  opinion 
appearing  In  62  S.  W.  110.  Several  of  the 
questions  presented  and  decided  on  the  first 
appeal  are  now  again  presented.  They  are 
regarded  as  settled  for  this  court  on  this 
appeal,  and  will  be  passed  on  so  that  tliey 
may  be  preserved  for  presentation  to  the 
supreme  court  should  tbe  appellant  desire 
to  do  so. 

The  land  in  controvosy  was  granted  to 
Enrique  (Henry)  Webb  November  6,  1835. 
On  March  8,  1836,  Henry  Webb  executed  a 
deed  of  conveyance  of  the  entire  leagfue  to 
John  K.  Allen  and  W.  G.  Logan  by  a  no- 
tarial act  under  the  civil  law.  In  tbe  Spanish 
language,  at  Nacogdoches,  Tex.,  which  re- 
cited that  the  parties  "came  and  appeared 
present  in  their  own  proper  person."  The 
protocol  was  found  among  the  archlree  of 
the  office  of  the  cotmty  clerk  at  Nacogdoches, 
and  was  In  evidence  on  tbe  trial  below.  W. 
O.  Logan  and  the  plaintiff,  Mary  B.  Gwin. 
were  married  September  7,  1830.  Logan 
died  April  27,  1836,  without  issue.  His  wid- 
ow, the  plaintiff,  was  married  to  Wm.  M. 
Owin  March  23,  1837.  Wm.  M.  Gwin  died 
September  3,    1886.     At  the  time  of   the 
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death  of  W.  O.  Logan,  the  plaintiff  was 
with  her  father  In  Kentucky,  and  was  nerer 
afterwards  in  Texas,  and  never  had  any 
knowledge  of  the  land  In  the  c<mtroT»«7, 
or  of  any  title  or  claim  that  she  or  W.  O. 
IiOgan  bad  thereto,  until  a  year  or  two  be- 
fore the  filing  of  the  ault  The  Interrenera 
were  shown  to  be  the  heirs  of  W.  O.  Logan. 
None  of  them  ever  resided  In  Texas,  and 
had  no  knowledge  of  the  land,  nor  that  they 
had  any  right  thereto,  until  not  long  before 
their  suit  was  brought.  The  defendant  de- 
ralgned  title  from  John  K.  Allen.  It  waa 
shown  that  John  K.  Allen  died  In  18S8,  and 
the  land  was  Inventoried  as  a  part  of  bis 
estate  administered  upon  In  Harrisburg, 
now  Harris,  county;  also  that  he  and  hla 
brother  A.  C.  Allen  had  been  gmeral  part- 
ners under  the  several  names  of  A  0.  ft  J. 
K.  Allen,  J.  K.  Allen  and  A.  C.  Allen,  and 
were  equally  Interested  In  all  property  pos- 
sessed. On  May  26,  1841,  A.  O.  Allen  con- 
veyed the  Hairy  Webb  league  of  land  to 
John  Darrlngton,  in  trust  for  the  sole  and 
separate  use  of  BlUnps  Oayle,  his  heirs 
or  legal  representatives.  This  deed  was  sign- 
ed, "Augustus  C.  Allen,  by  His  Attorney  In 
Fact,  James  8.HoIman."  It  purports  to  have 
been  ezecnted  In  White  county,  Ala.,  but  was 
acknowledged  by  A  C.  Allen  In  person  June 
23,  1843,  before  the  chief  justice  of  Harris 
comity,  Tex.  Blllups  Gayle  conveyed  the 
eastern  half  of  the  league  to  A.  R  Jonee  by 
deed  dated  March  15,  1846,  and  recorded  In 
Jasper  county  April  6,  1893.  This  deed.  In 
describing  the  land,  contabis  the  following  re- 
cital: "The  same  being  the  eastern  half  of  a 
league  of  land  granted  by  the  Mexican  gov- 
ernment to  Henrique  Webb  on  the  6th  day 
of  November,  1835,  and  deeded  by  the  said 
Henrique  Webb  to  John  K.  Allen  and  Wil- 
liam O.  Logan  on  the  8th  day  of  March, 
1836,  and  by  the  said  Logan  and  Allen  deed- 
ed  to   this  vendor    In    the   city  of   Mobile, 

state   of   Alabama,    on   the   day   of 

,  A.  D.  1842;    and  for  a  more  perfect 

exhibit  reference  Is  made  to  said  titles."  The 
title  of  A.  B.  Jones  passed  by  mesne  convey- 
ances to  John  S.  Sydnor  and  John  N.  Rose,  the 
above  recital  being  repeated  In  the  next  sub- 
sequent deed.  The  defendant  deralgns  title 
to  the  half  league  from  Sydnor  by  deed  from 
Annie  E.  Sydnor  to  Tram  &  Lumber  Company 
dated  September  29,  1881.  It  does  not  ap- 
pear how  the  title  of  Bose  was  ever  devested. 
On  February  1,  1857,  the  heirs  of  Blllups 
Gayle  conveyed  the  remaining  half  of  the 
league  to  Francis  Hosklns  by  a  deed  reciting 
the  deed  from  A.  C.  Allen,  by  James  8. 
Holman,  as  attcHney  in  fact,  to  J.  Darrlng- 
ton, In  trust  for  Blllups  Gayle.  This  title 
passed  by  mesne  conveyances,  and  vested  In 
the  nam  &  Lumber  Company  June  28,  1882. 
By  an  amendment  of  Its  charter  the  Tram  A 
Lumber  Company  became  the  Texas  Tram  Se 
Lumber  Company.  The  defendant  put  In  evi- 
dence a  contract  entered  Into  between  John 
K.  Allen  and  Wm.  O.  Logan  of  the  first  part 


and  A.  A  Halsey,  Wm.  M.  Gwln,  and  others 
of  the  second  part  for  the  acquisition  of  col- 
onists' lands  In  Texas,  by  which  Halsey  and 
his  associates  agreed  to  advance  mcHiey  to 
Allen  and  Logan  with  which  they  were  to 
pay  the  government  dues  and  other  expenses 
of  obtaining  the  titles  of  the  colonists  for 
the  grants  made  to  them  for  one-half  of  the 
land;  the  land  so  acquired  to  be  equally  di- 
vided between  the  parties  of  the  first  and  sec- 
ond part  An  agreement  between  John  K. 
Allen  and  Wm.  G.  Logan  was  also  shown,  by 
which,  for  personal  attention,  Allen  was  to  re- 
ceive two-thirds  of  their  one-half.  These 
contracts  were  dated  August  U  and  October 
8,  1835,  respectively.  The  estate  of  Wm.  G. 
Logan  was  administered  upon  In  Nacogdoches 
county  by  Henry  Raguet  An  Inventory  was 
made  In  the  estate  November  22,  1836,  but  no 
part  of  the  Webb  league  was  Invraitorled  as 
property  of  the  estate.  An  additional  inven- 
tory was  made.  In  1849,  but  the  inventory  did 
not  mention  the  Webb  land.  On  October  14, 
1835,  Wm.  G.  Logan  made  a  written  ac- 
knowledgment that:  "Henry  Raguet  is  an 
equal  owner  with  me  In  all  Interests  and 
claims  I  have  In  lands  in  Texas,  except  my 
headright  league  on  Trinity  river.  The  va- 
rious Interests  I  have  wUI  be  fnlly  explained 
by  reference  to  the  contract  and  documents 
left  In  his,  the  said  Ragnet's,  hands."  A  sim- 
ilar acknowledgment  was  made  on  October 
13,  1885,  as  to  a  mercantile  business  eon- 
ducted  by  them  at  Nacogdoches.  These  in- 
struments appear  In  the  petition  in  the  suit 
lurdnafter  mentioned.  Papers  coming  from 
the  control  of  A.  C.  Allen  were  put  In  evi- 
dence to  show  dealings  under  the  Halsey  con- 
tract, and  Inferentlally  that  the  Aliens  claim- 
ed the  land  under  that  omtract.  Also  let- 
ters in  which  this  land  was  mentioned.  Two 
receipts  were  also  put  in  evidence  by  the 
defendant,  signed  by  John  K.  Allen  for  A.  C. 
&  J.  K.  Allen.  One  of  them  acknowledges 
full  settlement  July  3,  1838,  from  H.  Raguet, 
administrator  of  W.  O.  Logan's  estate,  of  all 
land  transactions  with  them;  and  the  other, 
dated  June  80,  1838,  Is  the  statement  of  an 
account,  for  money  advanced  by  the  Aliens 
for  the  use  of  Logan,  the  principal  Items  of 
which  were  for  these  land  purchases,  stating 
what  they  were,  the  Webb  land  not  being 
Included.  One  of  the  items  is  for  "one-third 
of  exchange  on  draft  received  of  Gwln."  Re- 
ceipt of  full  payment  Is  acknowledged.  Also 
from  the  Allen  papers  a  receipt  dated  July 
18,  1838,  at  Zavala,  by  which  J.  M.  Sharp 
states  that  he  has  received  from  John  K.  Al-i 
len  titles  to  six  leagues  granted  to  persons 
named,  among  whom  Is  Enrique  Webb;  all 
to  be  recorded  In  the  county  clerk's  office. 
There  Is  an  Indorsement  on  this  redpt  that 
the  titles  called  for  in  It  had  been  returned. 
October  1,  1856,  the  plaintiff  and  her  hus- 
band and  hein  of  Wm.  G.  Logan  iHwught  a 
suit  In  the  district  court  of  Nacogdoches  coun- 
ty against  Henry  Raguet  and  others  for  the 
cancellation  of  certain  transfers  of  land  made 
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by  Ragaet,  alleging  also  that  he  had  made 
Told  conveyances  of  land  as  administrator  of 
the  estate  of  W.  O.  Logan.  He  was  charged 
with  fraud  In  seizing  and  converting  the  es- 
tate to  his  own  use.  This  snlt  pended  until 
July,  1861,  when  it  was  compromised  and 
settled.  Plaintiffs  withdrew  all  charges  of 
fraud  and  malfeasance,  and  there  was  a  con- 
sent Judgment  vesting  title  in  Ragnet  to  cer- 
tain lands  and  moneys  and  for  the  partitioa 
of  other  lands,  and  also  declaring  valid  all 
sales  of  lands  made  by  Raguet  as  adminis- 
trator. The  Henry  Webb  leagne  Is  not  in- 
cluded in  the  decree.  There  were  subsequent- 
ly a  number  of  suits  for  the  partition  of  lands 
In  other  counties  between  the  plaintiff  and 
heirs  of  W.  O.  Logan,  bat  In  none  of  them 
was  the  Henry  Webb  leagne  included.  The 
administration  of  the  estate  was  finally  dos- 
ed In  18a&  Neither  the  Webb,  league,  nor 
any  part  of  it,  was  ever  inventoried  aa  a 
part  of  the  estate  of  Logan.  Ragnet  ren- 
dered and  paid  taxes  on  lands  belonging  to 
said  estate,  bnt  not  on  the  Webb  land.  Nei- 
ther the  plaintiff  nor  any  of  the  intervenes 
have  ever  paid  any  taxes  thereon.  The  ap- 
pellant has  paid  all  the  taxes  thereon  since 
1882.  The  land  was  not  shown  to  have  been 
In  the  actual  possession  of  any  one.  The  rec- 
ords of  Jasper  county  were  burned  in  the 
year  1840.  The  records  and  indexes  of  Na- 
cogdoches county  are  still  isreserved.  EYult- 
less  search  for  a  deed  from  W.  6.  Logan  to 
A.  0.  and  3.  K.  Allen,  or  either,  was  shown 
to  have  been  made  by  the  agents  of  the  appel- 
lant. At  the  date  of  the  execution  of  the 
deed  from  Henry  Webb  to  John  K.  Allen  and 
Wm.  6.  Logan,  March  8,  1836,  Wm.  O.  Lo- 
gan was  in  the  city  of  New  Orleans,  and 
was  never  afterwards  in  Texas.  A.  C.  Allen 
was  probably  in  New  Orleans  about  the  same 
time.  liOgan  died  in  Natchitoches,  La.,  on 
his  way  back  to  Texas. 

By  an  appropriate  assignment  of  error  the 
appellant  assails  the  verdict  of  the  Jury  as 
contrary  to  the  law  and  unsupported  by  the 
evidence.  The  assignment  is  as  follows: 
"The  trial  court  erred  in  not  granting  appel- 
lant a  new  trial,  because  the  verdict  of  the 
Jury  Is  contrary  to  the  law  and  unsupported 
by  the  evidence.  The  evidence  shows  that 
for  over  CO  years  the  Texas  Tram  &  Lum- 
ber Company,  and  those  under  whom  it 
claims  title  to  the  Webb  league  of  land,  have 
openly  and  notoriously  asserted  title  to  the 
said  land,  both  by  recorded  deeds  and  the 
probate  records  of  Harris  county,  Texas,  In 
the  succession  of  John  K.  Allen,  deceased, 
and  other  acts  of  open,  notorious  claim  by 
the  Texas  Tram  &  Lumber  Company,  and 
those  in  its  chain  of  title,  and  from  whom  It 
claims,  among  which  opea  claims,  is  that  of 
paying  taxes  on  this  land  from  the  organiza- 
tion of  this  government;  'and  that  the  rec- 
ords show,  both  In  Jasper  i-^)unty  and  in  the 
comptroller's  office  of  Texas,  that  neither 
plaintiff,  Mary  E.  Owln,  nor  the  interveners, 
or  any  one  of  tltem,  have  ever  rendered  or 


paid  taxes  on  tbia  league  of  land,  or  any 
part  of  it;  and,  further,  that  Henry  Raguet 
the  administrator  of  the  estate  of  Wm.  G. 
Logan,  deceased,  as  shown  by  the  tax  rolls 
of  the  comptroller's  office  of  this  state,  lea- 
dered  for  taxes  the  land  of  Wm.  G.  I^gan 
in  this  state  for  1860,  1861.  1852,  1853,  l^M, 
and  1865,  and  in  such  renditions  said  admin- 
istrator 'did  not  Include  the  Henry  Webb 
league  of  land,  or  any  part  of  it;  the  entire 
evidence  showing  nondaim  of  plaintiff,  Mary 
E.  Owln,  and  interveners  from  the  year  183& 
up  to  the  time  of  filing  of  this  suit  as  to  the 
Henry  Webb  league  of  land.  Not  only  this, 
but  plaintiff.  Maty  B.  Owln,  and  her  hus- 
band (who  was  connected  with  A.  C.  and  J. 
K.  Allen  and  Wm.  G.  Logan  in  large  land 
transactions  in  Texas],  and  interveners  have 
litigated  the  issues  as  to  the  land  owned  by 
them,  and  by  others  with  them.  In  Texas, 
havhig  In  said  suits  in  Nacogdoches  county. 
Wood  county,  and  Smith  county  partitioned 
by  decrees  of  courts  their  lands  in  various 
counties  In  Texas;  Henry  Ragnet  being  a 
party  to  the  suit  In  Nacogdoches  county,— 
all  tbla  taldng  place  since  1860,  and  pending 
the  administration  of  the  estate  of  Wm.  G. 
Logan  by  Henry  Kaguet  administrator.  In 
Nacogdoches  county,  prior  to  1860.  In  all 
these  suits  no  claim  was  made  to  the  Heniy 
Webb  league  of  land,  or  any  part  of  it  by 
Mary  E.  Owln,  or  her  husband.  Wm.  M. 
Gwln,  for  her,  with  knowledge  of  the  fact 
or  by  any  of  the  heirs  of  Wm.  G.  I.ogan. 
Plaintiff,  Mary  E.  Gwln,  and  her  said  hus- 
band, by  powers  of  attorney  made  In  ISSl 
and  1882,  authorizes  one  John  McDongal. 
of  New  Orleans,  long  known  to  them,  to  re- 
cover any  land  to  which  they  were  entitled 
In  Texas  and  in  Arkansas.  These  pow»s 
of  attorney  were  recorded  in  many  counties 
in  eastern  Texas,— Jefferson.  Trinity,  Hardin, 
and  others.  By  the  terms  of  said  powers  of 
attorney  McDongal  got  one-half  interest  in 
the  land  he  recovered,  but  he  was  inhibited 
from  selling  and  conveying  by  warranty  deed 
for  Mary  E.  Gwln  and  her  husband,  and  to 
bring  no  suits  subjecting  them  to  cost;  the 
powers  of  attorney  being  recorded  for  about 
twenty  years.  Up  to  the  institution  of  this 
snlt  neither  Mary  E.  Gwln,  nor  interveners, 
nor  John  McDougal  have  instituted  suit  or 
proceeding  to  recovtt  the  Webb  land,  though 
during  that  time  same  was  claimed  by 
appellants,  and  those  through  whom  they 
claim,  by  recorded  title;  this  showing  non- 
claim  on  the  part  of  Mary  B.  Gwln  and  into'- 
veners."  On  the  other  hand,  there  is  a  deed 
from  Webb  to  Allen  and  Logan  found  in  the 
proper  archive,  the  legal  effect  of  which  Is 
to  vest  title  to  one-half  of  the  land  to  Wm. 
G.  Logan.  Although  it  might  have  come 
within  the  Halsey  contract  it  may  have 
been  so  conveyed  to  vest  the  title  where  It 
beneficially  belonged  upon  a  settlement  of 
the  interest  as  part  of  the  lands  were  ac- 
quired. It  appears  very  conclusively  that 
neither  the  plaintiff  nor  any  of  the  inter- 
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veners  ever  knew  anytblng  about  the  Webb 
league,  or  of  the  deed,  or  of  any  right  that 
Logan  had  to  the  land,  or  of  any  IntersBt 
that  they  had  therein.  It  Is  reasonably  cer- 
tain that  Kagnet,  the  administrator,  kne^ 
nothing  of  the  deed  to  Allen  and  Logan,  or 
of  any  claim  that  Logan  had  to  the  land,  or 
be  would  bare  Inventoried  It  as  an  asset  of 
the  estate.  Want  of  knowledge  sufflclmtly 
explains  the  failure  of  those  who  had  the 
right  to  assert  Logan's  title  to  claim  the 
land.  The  evidence  points  to  the  fact  that 
John  K.  Allen,  and  after  him  A.  O.  Allen, 
bad  possession  of  the  testlmonio,  whlcb, 
however,  was  not  produced,  and,  being  a 
Joint  owner  of  the  land.  It  was  properly  tn 
Ills  possession;  hence  the  possession  of  the 
title  papers  loses  much  of  its  torce  as  evl> 
dence  of  claim  to  the  entire  league.  It  is 
true  that  the  land  Is  found  upon  the  inven- 
tory  of  the  estate  of  John  K.  Allen,  bat 
that  fact  may  be  due  to  the  fact  of  the  pos- 
session of  the  title  papers  by  him,  and  that 
be  owned  an  Interest  In  It  The  most  pro- 
nounced act  hostile  to  the  title  of  Logan 
was  the  sale  of  the  league  by  A.  C.  Alien  to 
BlUups  Gayle.  This  Is  Inconsistent  with  any 
right  tbat  the  plaintiff  or  the  heirs  of  Logan 
may  have  had.  Tet  A.  C.  Allen  may  not 
have  owned  the  Interest  of  Logan,  in  the 
land,  and  may  have  undertaken  to  convey  it 
without  the  right  to  do  so.  The  Jury  have 
so  found,  and  we  cannot  say  that  their  ver- 
dict is  not  supported  by  the  evidence.  We 
therefore  conclude  that  no  sale  oe  convey- 
ance of  bis  interest  In  the  Webb  league  to 
A.  C.  and  J.  K.  Allen,  or  elthor  of  them,  was 
ever  made  by  Logan. 

Am  was  held  by  the  court  on  the  former  ap- 
peal, the  doctrine  of  presumption  of  a  grant 
does  not  apply  to  this  case.  The  question 
is,  was  there  a  conveyance,  and  the  proof 
of  a  conveyance  depends  upon  circumstan- 
tial evidence.  In  this  state  the  doctrine  of 
presumption  of  a  deed  is  not  carried  to  the 
length  that  It  has  been  In  some  other  Ju- 
risdictions. Bounds  V.  Little,  75  Tex.  820,  12 
8.  W.  1109;  Walker  v.  Caradlne,  78  Tex.  489, 
15  S.  W.  31;  Hemdon  v.  Vick,  89  Tex.  476, 
85  S.  W.  141.  Even  where  the  doctrine  pre- 
vails it  can  only  be  indulged  In  favor  of  a 
long-continued  adverse  possession,  and  when 
all  the  circumstances  In  proof  are  consistent 
with  the  existence  of  a  conveyance.  It  will 
not  be  Indulged  against  the  power  to  convey, 
or  the  acts  of  parties  Inconsistent  with  it 
The  production  of  the  deed  from  Webb  to 
Allen  and  Ixigan  was  destructive  of  any  pre- 
snmptlon  of  a  conveyance  by  Webb  to  A.  O. 
and  J.  K.  Allen,  or  either  of  them,  because 
be  would  have  no  poww  to  make  a  deed  hav- 
ing previously  conveyed  the  land;  and  to 
presume  a  prior  conveyance  would  be  incon- 
sistent with  the  acts  of  the  parties  in  the 
conveyance  to  Allen  and  Ix>gan.  Also,  be- 
ing dead  at  the  time  recited  in  the  deed  of 
Billnps  Oayle  to  .Tones.  Logan  could  not  have 
executed  tfae  deed  as  there  recited.    Baguet 


having  no  power,  as  administrator,  to  sett 
the  land  without  the  approval  of  the  court. 
It  could  not  be  presumed  that  be  did  so; 
and,  the  records  of  the  court  being  intact.  It 
cannot  be  presumed  against  the  record  that 
the  proper  orders  of  court  were  made.  Pay- 
ment of  taxes  on  land  is  not  equivalent  to 
possession  thereof.  It  has  been  held  to  be- 
prima  facie  evidence  of  possession  when  the 
question  Is  the  admission  in  evidence  of  an- 
cient instruments  and  the  presumption 'of  a 
power  to  convey,  but  under  the  facts  of  thiS' 
case  It  is  only  valuable  as  evidence  of  aa 
assertion  of  title.  We  are  of  the  opinion, 
therefore,  that  the  court  below  did  not  err 
in  refusing  the  special  Instmctlona  requested 
by  the  appellant  as  set  out  under  the  twenty- 
eighth  and  thirtieth,  thirty-first  and  thirty- 
second,  thirty-fourth,  thirty-sixth,  thirty- 
fifth,  and  twenty-ninth  assignments  of  er- 
ror,—all  charges  upon  the  force  of  presump- 
tion,—and  they  need  not  be  m<x*e  sl>eclflcally 
noticed.  The  court  properly  submitted  the 
case  upon  the  Issue  of  proof  of  a  conveyance 
by  circumstantial  evidence,  and  the  charge 
correctly  stated  the  law.  We  do  not  think 
that  it  was  necessary  that  it  should  have 
been  any  fuller.  To  have  glvoi  the  charac- 
ter of  InstructionB  requested  by  the  defend- 
ant not  only  would  have  misstated  the  Issue, 
but  the  instructions  would  have  been  upon 
the  weight  of  the  evidence. 

Special  instruction  No.  4,  as  shown  by  the 
twenty-seventh  assignment  of  error,  was  a 
request  that  the  Jury  be  Instructed  to  find  for 
the  defendant  If  they  believed  that  Henry 
Webb,  prior  to  bis  deed  to  John  K.  Allen  and 
W.  O.  Logan,  had  conveyed  the  land  to  A.  OL 
and  J.  K.  Allen.  The  submission  of  sucb 
an  Issue  on  the  former  trial  was  held  error 
on  the  former  appeal,  because  there  was  no 
evidence  to  show  the  date  of  such  a  deed. 
The  Issue  was  In  no  better  attitude  on  the  last 
trial;  hence  the  trial  court  did  right  in  re- 
fusing the  Instruction. 

The  twenty-fifth  and  twenty-sixth  assign 
ments  are  to  the  effect  that  the  court  erred 
in  refusing  to  submit  to  the  Jury  the  Issue 
of  a  sale  of  the  land,  either  verbal  or  by  » 
deed  in  writing,  by  the  administrator  of  Lo- 
gan to  A.  C.  and  J.  K.  Alien.  It  is  contended 
that  notwithstanding  the  fact  that  Baguet 
may  have  had  no  authority,  as  administrator, 
to  sell  the  land  without  an  order  of  the  court 
yet  he  might  have  done  so,  and  that,  if  he  did 
so,  such  sale  was  ratified  by  the  plaintiff 
and  heirs  of  Logan  In  the  settlement  wltb 
Baguet,  as  shown  in  tbe  decree  in  their  suit 
against  him.  It  is  claimed  that  the  settle- 
ment between  John  K.  Allen  and  Baguet,  as 
shown  by  the  receipt  of  July  3,  1838,  was  evi- 
dence of  a  conveyance  of  Logan's  Interest  in 
the  Webb  land  to  A.  C.  and  J.  K.  Allen. 
There  was  not  a  particle  of  evidence  tending 
to  show  that  the  Webb  land  was  included  In 
this  settlement  even  If  It  should  be  conceded 
tbat  such  a  sale  would  come  within  the  de- 
cree.   The  Inventory  of  Logan's  estate  re- 
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turned  In  NoTember,  1886,  does  not  Include 
the  Webb  land,  which  Is  erldence  that  Ra- 
Knet  knew  nothing  of  It;  and  the  account 
which  Raguet  settled  as  shown  by  the  re- 
ceipt of  Jime  90,  1838,  although  it  contains 
Items  for  three  tracts  of  land,  does  not  men* 
tlon  the  Webb  land.  So  there  Is  not  a  sylla- 
ble of  evidence  to  show  that  any  claim  of  A. 
O.  and  J.  K.  Allen  to  the  Interest  of  Logan  In 
the  Webb  league  was  settled  by  the  receipt  of 
July  3, 1838.  Again,  In  none  of  the  pleadings, 
nor  In  the  decree  In  the  suit  of  the  plaintiff 
and  Logan's  heirs  against  the  administra- 
tor, is  the  Webb  league  mentioned,  lite  <xm- 
firmatlon  is  of  all  sales  made  by  Henry  Ra- 
guet, as  administrator,  of  all  lands  thereto- 
fore belonging  to  or  claimed  by  the  estate. 
Because  It  was  shown  that  shortly  after  that 
time  John  K.  Allen  was  in  possession  of  the 
title  papers  of  the  land.  It  is  claimed  that  it 
may  be  inferred  that  it  was  embraced  in  the 
settlement.  It  is  reasonably  certain  that 
John  K.  Allen  had  had  possession  of  the 
papers  from  the  date  of  the  execution  of  the 
deed,  and  from  the  absence  of  the  land  from 
the  lUTOitory  it  may  be  Inferred  that  Raguet 
knew  nothing  of  It  more  readily  than  that  It 
was  included  in  the  settlement  The  eyldence 
did  not  authorize  the  submission  of  such  an 
Issue  to  the  jury. 

As  held  on  the  former  appeal,  there  was 
no  error  in  refusing  to  charge  upon  stale  de- 
mand. It  has  been  repeatedly  held  by  our 
supreme  court  that  the  claim  of  the  surrlving 
wife  in  the  common  property  or  acquets  of 
the  tnarriage  is  not  obnoxious  to  such  objec- 
tion. This  question  is  raised  by  the  thirty- 
third  assignment  of  error.  Referring  to  the 
nineteenth,  twentieth,  and  twenty-first,  and 
the  fourteenth,  sixteenth,  seyenteenth,  and 
twenty-second  assignments,  we  think  that 
the  objections  sustained  by  the  court  in  the 
former  appeal  to  the  Exhibits  X,  Y,  and  Z 
were  obviated  by  the  proof  on  the  last  trial 
of  the  facts  suggested  by  the  court  that 
would  make  them  admissible.  The  deposi- 
tion of  Randall  of  such  facts  was  properly 
received.  The  objections  need  not  be  no- 
ticed more  particularly. 

By  the  eighteenth  assignment  of  error  the 
exclusion  from  the  evidence  of  an  Indorse- 
ment In  writing  on  the  deed  Is  complained 
of.  On  the  last  page  and  outside  fold  of  the 
protocol  of  Enrique  Webb  to  John  K.  Allen 
and  W.  6.  Logan,  dated  March  8,  1836,  for 
the  Webb  league,  there  is  written  in  the 
Spanish  language,  as  is  also  the  instruinent, 
an  indorsement,  which,  rendered  into  En?- 
lisb,  is  as  follows:  "Sale  of  a  league  and 
labor  of  land  In  favor  of  A.  C.  ft  J.  K.  All^i, 
made  by  Henry  Webb  on  the  8th  day  of  the 
month  of  March  of  1836."  The  file  number 
"43"  of  the  protocol  appears  below  the  in- 
dorsement, indicating,  perhaps,  that  the  in- 
dorsement was  made  before  the  instrument 
was  filed.  At  any  rate,  it  may  have  been  a 
mistake  of  the  scrivener,  and  the  source  of 
errors  to  follow.    It  was  held  on  the  former 


appeal,  both  on  the  first  decisions  and  on 
motion  for  rehearing,  specially  insisting  on 
error  in  that  respect;  that  the  indorsement 
was  not  admissible  as  evidence;  and.  as 
above  stated,  we  deem  the  question  settled 
for  this  appeal. 

J.  W.  Lawrence,  who  was  an  attorney  at 
law  In  1809  and  1860  at  Houston,  Tex.,  tes- 
tified in  the  case  that  Charlotte  M.  Allen,  the 
widow  of  A.  0.  Allen,  put  in  his  hands  for 
attention  a  number  of  title  papers.  It  was 
proposed  by  the  defendant  to  identify  and 
put  in  evidence  a  receipt  by  this  witness, 
which  included  in  the  description  of  papers 
received  by  him  from  Mrs.  Allen  the  follow- 
ing: "(16)  Henry  Webb  deed  to  A.  C.  and 
J.  K.  Allen;"  and  to  prove  by  the  witness, 
who  had  previously  stated  that  he  knew 
nothing  about  such  a  deed,  that,  after  his 
memory  had  been  refreshed  by  the  rec^pu 
he  remembered  the  deed,  and  that  It  was  for 
the  Webb  league  of  land.  He  could  not  give 
the  date.  On  objection  by  the  plaintiff  and 
interveners,  both  the  recdpt  and  the  evi- 
dence were  excluded.  This  was  in  accord- 
ance with  the  decision  on  the  former  appeal, 
and  is  held  not  error.  We  think  there  was 
no  error  in  the  exclusion  from  the  evidence 
of  the  Hodge  letter,  nor  the  account  with 
Halsey .  ft  Co.,  as  set  out  under  the  nlntli 
and  first  assignments  of  error.  The  defeml- 
ant  is  charged  by  the  recital  in  its  deed  with 
notice  of  the  title  of  appellees,  and  is  not 
an  Innocent  purchaser,  and  it  was  not  error 
for  the  court  to  refuse  to  permit  the  wit- 
nesses Crary  and  Fletcher  to  testify  that  it 
was  such.  We  do  not  think  that  the  re- 
marks of  counsel  complained  of  under  the 
twenty-third  assignment  of  error  should  re- 
quire a  reversal  of  the  Judgment  It  was  not 
error  to  exclude  evidence  that  the  appeUees 
had  not  paid  taxes  on  the  land  since  the  in- 
stitution of  their  suit  It  would  not  be  rele- 
vant to  any  issue  in  the  case.  Proof  that 
they  had  not  paid  taxes  prior  to  suit  was  to 
show  that  they  were  not  asserting  title  in 
support  of  the  claim  that  a  deed  had  be«i 
executed,  but  when  they  brought  suit  a  claim 
was  set  up,  and  the  subsequent  failure  to  pay 
taxes  would  not  be  evidence  pertinent  to  the 
fact  to  be  proved.  Under  the  second  assign- 
ment of  error  It  Is  claimed  that  the  court 
erred  in  excluding  an  old  memorandum  of 
land  titles  foimd  among  A.  O.  Allen's  papers, 
showing,  among  other  deeds,  the  following: 
"Grantee,  Allen,  A.  C.  &  J.  K.;  grantor, 
Henrique  Webb;  original  grantee,  H.  Webb; 
date  of  instrument  March  8,  1836;  quan- 
tity conveyed,  sitlo  &  labor  of  land;  where 
situated,  not  stated.  Grant  by  CommissioDr 
er  Taylor."  There  was  a  memorandum  at 
the  bottom  of  it  to  the  effect  that  the  signa- 
tures of  most  of  the  parties  had  not  been 
authenticated,  and  that  In  addition  to  the 
conveyances,  there  were  some  powers  of  at- 
torney connected  with  them,  etc.  The  mem- 
orandum was  a  mere  unsigned  statement  or 
descrlptloa    of    land    conveyances,    without 
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date  or  authentication.  It  was  also  evident- 
ly taken  from  the  deed  of  Webb  to  Allen  ft 
Logan,  tbe  name  of  the  grantee  having  been 
taken  from  the  indorsement,  Instead  of  the 
body  of  tbe  instrument.  Iliere  was  no  er- 
ror In  excluding  it. 

The  Judgment  of  the  court  below  will  be 
affirmed.    Affirmed. 


McCUEN  et  al.  v.  BRACK  et  aL 

(Court  of  Civil  Appeals  of  Texas.    March  19, 

1902.) 

ADMISSION    07    IMPROPER    EVIDBNCE^HARM- 
LB83  ERROR. 

Error  in  admittinK  testimonj  of  admis- 
sions by  defendant  while  the  parties  were  at- 
teiupting  to  compromise  before  suit  was  not 
cured  by  the  fact  that  there  was  other  testi- 
mony sufficient  to  support  the  Judgment. 

Appeal  ftom  district  court,  McLennan  coun- 
ty;  Marshall  Surratt,  Judge. 

Actl(m  by  Anderson  Brack  and  others 
against  Henry  McCuen  and  others.  From  a 
Judgment  In  favor  of  plaintiffs,  defendants 
appeaL    Beversed. 

Scarborough  &  Scarborough,  for  appel- 
lants.   Taylor  &  Oallagber,  for  appellees. 

KEY,  J.  Tbe  court  erred,  as  complained 
of  In  the  third  assignment  of  error,  tn  per- 
mitting witnesses  to  testify  to  statements 
made  by  the  defendants  In  the  nature  of  ad- 
missions when  the  parties  were  attempting 
to  compromise  the  matter  now  In  litigation, 
and  for  that  error  the  Judgment  must  be 
reversed.  It  is  not  sufficient  answer  to  tbe 
assignment  In  question  to  say  that  there 
was  other  testimony  amply  sufficient  to 
support  tbe  Judgment  While  that  may  be 
true,  we  have  no  means  of  knowing  that  the 
testimony  complained  of  did  not  influence 
the  trial  Judge  in  deciding  the  controlling 
question  of  fact,  and  that  be  would  have  de- 
cided tbe  same  way  if  that  testimony  had 
been  excluded. 

Tbe  other  assignments  are  not  wdl  tak- 
en, and  will  be  overruled. 

Judgment  reversed,  and  cause  remanded. 


DOWN'S  V.  SBLF.i 

(Conrt  of  Ovil  Appeals  of  Texas.     Msrch  21, 

1902.) 

rSAUD-fiALB-ACTION  TO  CANCEL-BVIDENCB. 

Where,  lu  an  action  to  cancel  a  sale  of 
certain  shares  of  stock  in  a  corporation  on  tbe 
ground  of  fraudulent  represeutations  by  the 
purchaser,  the  evidence  discloses  no  misstate- 
ment, exc^tt  in  saying  that  he  was  buying  for 
himself  alone,  when  in  fact  another  was  in- 
terested with  him,  and  in  honestly  estimating 
the  prospective  dividends  at  less  than  was  sub- 
sequently earned, — ^tbe  increased  amount  of 
profits  resnltine  from  changed  conditions  of 
the  market,  which  could  not  then  be  anticipat- 
ed,—a  judgment  for  defendant  should  not  be 
reversed. 

'  Bebeerlng  denied,  and  writ  ot  error  denied  bj  «u- 
preme  court  May  8,  1902. 
67  S.W.-67 


Appeal  from  district  conrt,  Houston  coun- 
ty;  John  Xouug  Gooch,  Judge. 

Action  by  J.  B.  Downs  against  Thomas 
Self.  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

Adams  &  Adams  and  Aldrlch  &  Lipscomb, 
for  appellant    Nnnn  &  Nunn,  for  appellee. 

PLEASANTS,  J.  AppeUant  brought  this 
suit  to  cancel  a  sale  of  certain  shares  of 
stock  in  the  Crockett  Oil  MlUs  &  Manufac- 
turing Company  made  by  him  to  the  ap- 
pellee. The  ground  upon  which  tbe  sale  was 
sought  to  be  set  aside  was  the  alleged  false 
and  fraudulent  representations  made  by  ap- 
pellee to  appellant  as  to  the  value  of  the 
stock,  and  as  to  whether  or  not  any  other 
person  was  Interested  with  him  in  the  pur- 
chase of  same,  on  which  representations  ap- 
pellant claims  to  have  relied.  The  petition 
prays  for  a  decree  canceling  the  sale,  and 
requiring  the  surrender  of  the  stock  to  appel- 
lant and,  in  tbe  alternative,  for  a  Judgment 
against  appellees  for  damages  in  the  sum  of 
the  difference  between  the  price  paid  appel- 
lant by  appellee  for  said  stock  and  the  ac- 
tual value  of  the  stock  on  the  day  of  the  sale. 
The  app^ee  answered  by  general  and  spe- 
cial exceptions  and  general  denial,  and  es- 
pecially denied  making  any  false. representa- 
tions to  plahitlff  of  any  matter  of  fact  ot  of 
any  condition  or  thing  affecting  the  value  of 
said  stock  to  Induce  him  to  sell  same.  Tbe 
answer  further  avers  that  plaintiff,  as  a 
stockholder  of  said  oil  company,  had  full  ac- 
cess to  the  books  and  bank  account,  and  had 
every  opportunity  that  was  possessed  by  the 
defendant  to  learn  tbe  condition  and  pros- 
pects of  the  said  company,  "and  this  defend- 
ant then  presumed  that  he  <the  plaintiff)  had 
full  information,  so  far  as  the  nature  of  the 
subject  admitted  of  definite  knowledge^  and 
was  as  well  capacitated  to  Judge  of  the  ^>ec- 
ulative  profits  and  losses  of  the  business  for 
the  balance  of  the  season  as  this  defendant 
was;  and,  further,  this  defendant  says  and 
avers  that  it  was  not  possible  at  the  time 
of  the  transaction  in  question  for  any  person 
to  estimate  with  any  degree  of  accuracy  how 
much  profits  would  be  made  out  of  the  busi- 
ness of  that  season,  both  because  the  future 
price  of  products  could  not  then  be  known, 
nor  was  there  any  means  by  which  any  cor- 
rect estimate  of  the  amount  of  seed  on  band, 
and  not  worked  up,  could  be  made,  nor  could 
it  be  foretold  how  much  seed  could  there- 
after be  bought,  and  at  what  price,  nor  the 
yield  the  same  would  make,  or  the  price  of 
the  product;  such  matters  being  purely  spec- 
ulative, and  no  more  than  guesswork,  or,  at 
best  opinion,  about  which  men  of  experience 
on  such  matters  naturally  differed.  There^ 
fore  It  is  not  possible  that  this  defendant 
could  have  given  any  valid  opinion  on  such 
matter,  and  this  fact  was  well  known  to 
plaintiff,  as  this  defendant  will  prove;  nor 
was  plaintiff  influenced  by  any  such  consid- 
eration lu  selling  his  stock.    Farther,  this 
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defendant  denies  irivlng  any  such  opinion  as 
alleged  by  plaintiff."  The  trial  in  the  court 
below  by  Jury  resulted  in  a  verdict  and  Judg- 
ment for  the  defendant,  from  which  Judg- 
ment the  plaintiff  below  prosecutes  this  ap- 
peal. 

The  circumstances  attending  the  sale  of 
the  stock,  and  the  statements  and  represen- 
tations made  by  the  defendant  to  Induce 
plaintiff  to  make  the  sale,  are  thus  stated 
by  the  plaintiff  on  his  direct  examination  as 
a  witness  In  his  own  behalf:  "I  sold  my 
stock  to  defendant,  Tom  Self,  about  January 
8,  1900,  at  ninety-five  cents  on  the  dollar, 
amounting  to  the  sum  of  $950.  The  circum- 
stances attending  the  sale  were  as  follows: 
One  evening,  about  dark,  we  had  the  lights 
on,  and  were  fixing  to  close  up.  This  was 
about  January  9tb.  10th,  or  Uth.  I  keep  my 
office  tn  the  back  part  of  Jim  Brown's  store. 
We  were  putting  away  our  books,  about 
dark,  and  Mr.  Self  walked  in,  and  walked  all 
the  way  back  where  I  was;  and  I  spoke  to 
him,  and  asked  him  If  I  could  do  anything 
for  him,  and  be  said  he  came  around  to  see 
if  I  wanted  to  sell  my  stock  in  the  oil  mill, 
and  I  said,  'I  don't  know  what  it  Is  worth.' 
He  said  he  had  bought  some  stock  not  long 
before  that  for  eighty  coits.  I  said,  'Yon 
have  had  business  all  your  own  way  over 
there  this  season,  and  yon  ought  to  make 
some  money.'  He  said,  'No,  sir;  we  don't 
make  a  great  deal.  We  owe  several  thou- 
sand dollars  to  the  bank,  and  about  92,000 
or  more  to  Le  Gory  &  Mayes.'  I  said,  'How 
much  do  you  owe  Le  Gory  &  Mayes?'  He 
said,  'Something  over  $2,000.'  I  said,  'Ton 
won't  pay  a  very  good  dividend  this  year, 
then 7*  He  said,  'No;  we  owe  a  great  deal, 
and  will  have  to  have  some  Improvements 
made.  Yon  will  remember  that  I  talked  to 
you  about  putting  in  a  press?"  And  I  said, 
'Yes.'  He  said,  'All  of  the  directors  favor 
It,'  and  that  he  thought  it  would  be  actually 
necessary  to  put  In  these  Improvements.  I 
said,  'Now,  Mr.  Self,  what  do  you  want  to 
buy  this  stock,  if  you  think  It  isn't  going 
to  declare  a  dividend  or  pay  anything,— what 
do  you  want  it  for?'  And  he  gave  me  as  a 
reason  that  he  was  owning  some  of  the  stock 
tn  the  mill,  and  wanted  some  more,  so  that 
he  could  hold  his  Job  there;  and  I  said,  'Yon 
are  not  going  to  be  turned  off?'  and  he  said, 
1  may  be  turned  out,  and  I  am  satisfied  If 
I  can  Just  hold  my  Job.'  I  said,  'Now,  if 
you  don't  put  in  that  press,  what  do  you 
think  the  dividend  will  be?'  'Well,'  he  said. 
If  we  don't  have  any  bad  luck,  we  may  pay 
a  ten  per  cent,  dividend,  If  we  don't  put  In 
valuable  Improvements.'  He  said  that  It  re- 
quired a  wiiole  lot  of  improvements,  that 
will  cause  expenditures;  and  I  understood 
him  to  say  they  owed  other  debts,  but  that 
was  the  only  one  he  mentioned.  He  stated 
what  dividend  it  would  pay,  in  answer  to 
my  question.  I  asked  him  all  about  it  Fi- 
nally I  said,  "Well  no\v.  Self,  you  have  work- 
ed that  thing  up,  and  I  had  rath«-  you  would 


have  my  stock  than  any  one  else.'  I  never 
had  any  dealings  with  him,  and  be  never 
came  around  to  the  store  before,  as  I  remem- 
ber; but  then,  from  what  I  had  beard,  he 
had  done  good  work  over  there.  I  said,  'It 
there  was  not  going  to  be  any  dividends,  and 
I  can't  get  any  money  out  of  it,  I  will  take 
It  out;'  and  be  led  me  to  brieve  that,  if  the 
press  was  put  In,  there  would  be  no  dividend, 
and  be  gave  me  to  understand  It  would  be 
put  In,  and  there  would  be  no  dividend;  and 
I  said,  'If  that  is  the  case,  I  bad  ratber  sell 
to  you  than  anybody  else,  and  you  can  bave 
it,  if  that  is  all  it  is  worth,  for  ninety-five 
cents  on  the  dollar.'  And  be  said,  'All  right. 
I  think  I  can  get  the  money  from  Le  Gory, 
and,  if  I  can,  I  will  see  you  later.'  I  said. 
'Hold  on  there  a  minute.  Is  Mr.  Le  Gory 
or  any  one  else  In  this  deal  with  yon?'  He 
said,  'No,  sir;  he  is  In  no  way  interested. 
He  is  only  furnishing  me  the  money.'  I  re- 
member distinctly  that  be  said  he  was  not 
Interested.  I  thought  that,  Gus  Le  Gory  be- 
ing a  director,  and  furnishing  the  money, 
there  might  t>e  something  up,  and  I  stopped 
him  and  asked  bim.  Mr.  Self  went  out,  and 
came  back  and  said,  'Le  Gory  will  l>e  in  in 
a  minute  and  pay  W;  and  Gus  came  in  and 
said  something  about  paying  me  the  money 
in  the  morning,  but,  anyhow,  Gua  said,  'Jim' 
(speaking  to  Jim  Brown),  'Just  write  a  check, 
and  I  will  sign  It,'  and  I  Just  got  the  stock 
out  of  the  safe.  It  was  in  ten  or  twelve 
pieces.  I  handed  the  stock  to  Mr.  Self,  and 
said,  'Self,  yon  write  the  transfer,'  and  he 
took  the  stock  and  wrote  there.  Transferred, 
for  value  received,  to  Tom  Self.'  Tbere  wa» 
no  one  rise's  name  in  tbere  at  tbe  time  but 
Seirs,  and  be  told  me  that  no  one  had  any 
interest  in  it  but  himself.  I  knew  tbe  posi- 
tion that  John  Le  Gory  bad  at  tbe  oil  mUl. 
and.  If  I  had  known  of  bis  Interest  in  tbe 
matter,  I  don't  think  I  would  have  closed 
the  sale  that  evening,  at  least.  Gus  Le  Gory 
is  the  president  of  tbe  company,  and  Self 
said,  'I  will  see  Mr.  Le  Gory  and  get  tbe 
money.'  I  said,  'Self,  is  Gus  Le  Gory  Inter- 
ested with  you  in  this  purchase?*  And  he 
said  'No,'  and  I  asked  tbeu  if  anybody  was 
interested,  and  be  said  'No,'  and  that  be 
didn't  believe  there  would  be  any  dividend. 
The  secretary  mid  some  of  tbe  directors  told 
me  that  they  declared  a  fifty  per  cent,  divi- 
dend. This  was  several  months  after  I  sold. 
They  never  did  publish  It  In  tbe  papers.  I 
didn't  know  anything  about  the  Quaucial 
condition  of  the  oil  mill.  I  bad  not  been  in 
a  position  to  know  anything  about  It.  All 
I  knew  was  hearsay.  I  was  at  a  meeting  in 
June  tbe  year  before,  and  we  met  ap  here, 
and  I  was  elected  chairman,  and  tbe  direct- 
ors asked  for  time  to  make  a  report.  Tbey 
were  to  have  made  a  report  on  tbe  preceding 
year's  business.  Anyhow,  they  elected  me 
chabrman  of  the  stockholders'  meeting  that 
day,  and  I  called  on  the  directors  for  a  re- 
port and  they  said  tbey  were  not  ready  to 
make  any  report    I  never  saw  any  report 
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T  regarded  Mr.  Self  as  manager  and  super- 
intendent of  the  mill.    He  was  one  of  the  di- 
rectors.   I  suppose  the  directors  could  hare 
control  of  the  management  of  the  mill,  but 
my  experience  Is  that  the  man  orer  at  the 
mill  generally  runs  it    Mr.  Self  got  a  little 
OTer  $1,500  for  the  management  of  the  mill 
and  looking  after  the  business  of  the  mill. 
He  told  me  himself  he  was  getting  good  pay. 
My  place  of  business  is  on -the  east  side  of 
town,  and  the  oil  mill  Is  out  there  between 
one-half    and    three-quarters    of    a    mile.    I 
don't  believe  that  I  hare  been  in  the  office 
of  the  mill  over  three  times.    It  Is  about 
half  a  mile  from  the  principal  business  part 
of  the  town.    The  bookkeeper's   office   was 
over  there  at  the  mill.    The  manager  stayed 
over  there  at  the  mill.    If  I  had  wanted  in- 
formation, I  should  have  gone  to  Mr.  Self, 
for  I  don't  think  the  other  directors  know 
anything  about  It    They  bad  the  manage- 
ment of  the  mill,  and  put  him  over  there 
to   look   after   it    The   other    directors   do 
not    get   any  pay.    I   was   over   there   one 
day,  and  he  was  showing  me  what  they  had 
done    I  had  entire  confidence  In  Mr.  Self. 
I  believed  his  statement  to  me  about  the  in- 
debtedness of  the  mill,  and  the  dividend  It 
would  pay.    Mr.  Self  said  they  had  paid  a 
right  smart  on  what  they  owed  Le  Gory  & 
Mayes,  but  still  owed  them  something  over 
two  thousand  dollars.    The  dividend  which 
it  paid  would  determine  the  value  of  the 
stock.  In  my  judgment    If  the  mill  was  mak- 
ing money,  the  stock  would  be  worth  more 
than  if  they  were  not  making  any.    I  regard 
stock  worth  whatever  the  dividend  Is.    Stock 
that   pays  ten  per  cent  dividend  is  worth 
par.     If  it  paid  twenty  per  cent  dividend,  it 
would  be  worth  one  dollar  and  ten  cents.  If 
It  earned  a  fifty  per  cent  dividend,  it  would 
be  worth  three  or  four  to  one.    If  I  had 
stock  of  (me  hundred  dollars  which  would 
draw  fifty  dollars,   It  would  be  worth  fonr 
hundred  dollars.     If  I  had  known  what  divi- 
dend would  be  paid  on  my  stock  at  the  time 
I  sold,  I  would  not  have  taken  two  for  one. 
Vrben  I  was   connected   with   the   mill   we 
began  to  buy  seed  in  August,  and  bought  a 
gooA  many  In  September.    The  big  months 
were    October,    November,    and    December. 
"niey  commence  grinding  about  the  1st  of 
October.    The  bulk  of  the  seed  are  bought 
in  October,  November,  and  December.    I  re- 
lied tipoo  the  statements  made  to  me  by  Mr. 
Self  about  the  mill.    I  never  mentioned  sell- 
ing my  stock  for  five  or  six  months  before 
that;   and  I  want  to  explain  right  here  that 
I   came  up  here  to  the  stockholders'  meet- 
ing, and  the  directors  were  not  ready  to  re- 
port, and  I  then  said  I  believed  I  would  sell 
out.     In  making  the  sale  to  Mr.  Self,  I  had 
no  absolute  knowledge  of  the  affairs  of  the 
mill,    and  therefore  relied   upon  Mr.   Selfs 
statements.    They  were  what  induced  me  to 
sell.     He  came  in  bunting  me  up  when  I  was 
not    thinking  of  selling.     I  bad  been  dmm- 
tnlng  seed  for  the  mill  all  the  falL    Tbe 


stock  bad  been  low  prevlons  to  that  I  had 
beard  that  It  sold  very  low  before  that  I 
believe  Mr.  Self  told  me  that  he  bad  bought 
some  as  low  as  thirty  cents.  I  am  sure  he 
did.  I  do  not  know  what  the  actual  indebt- 
edness of  the  mill  to  Le  Gory  &  Mayes  was 
at  the  time  of  the  sale.  Only  Jim  Brown, 
Tom  Self,  and  I  were  present  when  the  sale 
was  made,  and  no  one  else  heard  the  con- 
versation, until  Le  Gory  came  in  with  Self." 
The  undisputed  evidence  in  the  record  es- 
tablishes the  following  facts:  The  defend- 
ant. Self,  was  the  superintendent  of  the  oil 
mill,  and  directed  Its  mechanical  operation, 
but  had  no  authority  as  general  manager  of 
the  business  of  the  company.  He  was  a 
member  of  the  board  of  directors,  and  was 
also  a  member  of  a  committee  of  three 
whose  duty  it  was  to  make  purchases  of 
seed,  and  sales  of  the  product  of  the  mill. 
John  Le  Gory  was  bookkeeper  for  the  mill, 
and  he  and  Self  agreed  to  buy  up  some  of 
the  stock,  provided  they  could  borrow  the 
money  to  pay  for  same.  They  made  ar- 
rangements with  Le  Gory's  father  to  fur- 
nish the  money,  and  bought  about  100  shares. 
Plaintiff's  stock  was  the  first  stock  pur- 
chased by  them.  No  dally  record  of  the 
operations  of  the  mill  was  kept  and  it  was 
Impossible  to  tell  with  any  certainty  on  the 
8th  day  of  January,  1900,  what  amount  of 
seed  or  of  manufactured  product  was  on 
hand;  nor  could  it  have  been  known  with 
any  degree  of  certainty  what  quantity  of  oil 
could  be  produced  from  the  seed  on  hand.. 
As  a  matter  of  fact  the  defendant  when- 
making  arrangements  with  Mr.  A.  Le  Gory 
to  borrow  money,  with  which  to  purchase- 
stock,  estimated  the  amount  of  seed  on  hand 
at  276  to  300  tons  less  than  the  actual 
amount  The  defendant  testified  that  he 
thought  the  mill  would  pay  a  10  or  15  per 
cent,  dividend,  but  tbat  this  would  be  con- 
sumed in  making  repairs  and  paying  tbe 
debts  due  by  the  mllL  At  the  time  the  mill 
owed  to  the  bank  at  Crockett  $7,813.08;  to 
Mayes  &  Le  Gory,  |1,900  or  $2,000;  and 
other  Indebtedness  amounting  to  $3,000.  Fcr 
some  time  prior  to  the  8th  of  January  the 
matter  of  putting  in  Improvements  costing 
$3,000  or  $3,500  had  been  under  consider- 
ation by  the  board  of  directors,  and  was 
pending  at  that  time.  Self  was  in  favor  of 
making  the  improvements,  and,  when  the 
dividend  -was  finally  declared,  it  was  done 
by  a  divided  board,  some  of  whom  favored 
putting  the  money  in  improvements,  except 
a  dividend  of  10  per  cent  The  stock  of  the 
oil  company  is  not  shown  to  have  had  a 
market  value  on  January  8,  1900.  None  of 
said  stock  had  prior  to  that  time  sold  for 
as  much  as  defendant  paid  for  plalntllTs. 
After  the  8th  of  January,  1900,  cotton-seed 
meal  advanced  In  price  $1.50  per  ton,  and 
oil  from  2  to  3  cents  per  gallon.  Prior  t» 
this  time  the  mill  had  contracted  25,000 
gallons  at  24  cents  per  gallon,  but  only  a 
portion  of  it  had  been  delivered.    The  prlco 
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of  oil  advanced  within  a  few  days  after 
January  8th  to  30  cents  per  gallon,  and  the 
balance  of  the  product  of  the  mill  was  sold 
at  that  price.  Self  did  not  know  the  price 
of  oil  at  the  time  be  bought  plaintiff's  stock. 
He  thought  then  It  was  worth  about  26 
cents,  but  was  not  recelring  quotations  at 
that  time,  because  the  mill  bad  shortly  be- 
fore sold  25,000  gallons,  only  a  part  of  which 
had  been  delivered,  and  was  not  then  bother- 
ing about  maiftet  jMrlces.  On  the  8th  of 
January,  1900,  the  market  price  of  oil  was 
28  cents  per  gallon.  Usually  all  the  cotton 
seed  obtainable  for  the  manufacture  of  oil 
Is  sold  before  the  Ist  of  January,  but  after 
the  purchase  of  plaintifrs  stock  the  mill  un- 
expectedly procured  260  tons  of  seed.  The 
oil  produced  by  the  mill  after  the  purchase 
of  plaiutUTs  stock  amounted  to  36,000  gal- 
lons, which,  as  before  stated,  was  sold  for 
30  cents  per  gallon.  On  April  16,  1000,  the 
board  of  directors  declared  a  dividend  of  60 
per  cent 

We  are  of  opinion  that  this  evidence 
wholly  falls  to  sustain  plaintiff's  allegations 
that  he  was  Induced  to  sell  his  stock  to  the 
defendant  by  false  and  fraudulent  represen- 
tations made  to  him  by  the  defendant,  and 
that  no  other  verdict  than  one  In  favor  of 
the  defendant  could  have  been  properly  ren- 
dered upon  such  evidence.  An  examination 
of  plaintiff's  testimony  shows  that  the  only 
representations  made  to  him  by  the  defend- 
ant were  that  he  did  not  think  the  oil  com- 
pany would  make  a  great  deal  that  season; 
that  it  owed  about  $2,000  to  Le  Oory  & 
Mayes,  and  several  thousand  to  the  bank, 
and  would  have  to  make  some  Improve- 
ments; that  If  the  improvements  were  not 
made,  and  the  mill  bad  no  bad  luck,  it 
might  make  10  per  cent;  and  that  no  one 
was  Interested  with  him  In  the  purchase  of 
the  stock.  The  undisputed  evidence  shows 
that  the  representations  as  to  the  Indebted- 
ness of  the  mill,  and  the  necessity  for,  and 
probability  of,  spending  several  thousand  dol- 
lars In  Improvements,  were  true.  Admitting 
that  the  statement  that  no  one  was  interest- 
ed with  him  in  the  purchase  of  the  stock 
was  false,  plaintiff  does  not  claim  that  such 
statement  Induced  him  to  make  the  trade, 
nor  that  he  would  not  have  sold  his  stock 
to  Self  if  he  had  known  that  Le  Gory  was 
Interested  with  him  in  its  purchase,  but  only 
testifies  that,  if  he  bad  known  this  fact 
he  does  not  think  he  would  have  made  the 
trade  that  evailng.  This  representation  as 
to  no  one  being  with  him  in  the  trade  be- 
ing immaterial,  it  only  remains  for  us  to 
consider  whether  the  statement  of  defendant 
as  what  he  thought  the  dividend  on  the 
stock  would  be  is  such  a  false  representa- 
tion as  would  entitle  plaintiff  to  a  rescission 
of  the  sale.  We  think  there  is  nothing  in 
the  evidence  to  show  that  the  statement  of 
defendant  as  to  what  he  thought  would  be 
the  probable  dividend  earned  by  the  mill  for 
that  season  was  not  an  honest  and  truthful 


expression  of  his  opinion  on  flie  subject 
There  is  certainly  no  evidence  in  the  record 
showing  that  he  bad  knowledge  of  any  facts 
which  he  failed  to  disclose  to  the  plaintiff 
from  which  the  earnings  of  the  mill  conid  be 
estimated  with  any  certainty.  The  fact  that 
the  mill  did  earn  a  large  dividend  was  due 
in  a  great  measure  to  circumstances  which 
occurred  after  the  purchase  of  plaintiff's 
stock,  and  which  the  defendant  at  the  time 
be  made  such  purchase  did  not  know,  and 
had  no  reason  to  believe,  so  far  as  tbe  evi- 
dence in  tbe  record  shows,  would  occur.  In 
order  to  sustain  an  action  based  upon  false 
representations,  the  evidence  must  shovr  that 
the  alleged  representations  were  representa- 
tions of  fact  and  not  merely  expressions  of 
opinion,  and  were  known  to  be  false  by  tbe 
defendant  or  were  recklessly  made  without 
any  regard  to  their  truth  or  falsity,  and 
made  for  the  purpose  of  Influencing  the 
plaintiff,  and  that  such  represents tlona  were 
relied  on  by  the  plaintiff.  Applying  this  rule 
to  the  undisputed  facts  in  this  case,  we  are 
of  opinion  that  the  plaintiff  has  failed  to 
show  that  he  is  entitled  to  any  rell^.  The 
evidence  not  only  falls  to  show  that  defend- 
ant knew  at  the  time  he  purctiased  plain- 
tiffs stock  what  the  dividends  upon  such 
stock  would  be,  but  affirmatively  shows  that 
it  was  impossible  at  that  time  to  have  known 
what  the  mill  would  earn.  The  earnings  of 
an  oil  mill  are,  In  the  nature  of  things,  de- 
pendent upon  many  contingencies;  and  any 
statement  as  to  what  such  earnings  will  b^ 
made  before  one-half  of  the  season's  output 
of  the  mill  has  been  disposed  of,  most  nec- 
essarily be  merely  an  expression  of  opinion, 
and  cannot  be  regarded  as  a  representation 
of  facts.  Such  being  our  view  of  the  force 
and  effect  of  the  undisputed  evidence  In  this 
case,  it  is  unnecessary  for  us  to  discuss  ap- 
pellant's various  assignments  of  error  tn  de- 
tail. It  is  sufficient  to  say  that  In  our  opin- 
ion, none  of  the  assignments  point  out  any 
material  error.  Tbe  undisputed  evidence  be- 
ing such  that  no  other  verdict  than  one  In 
favor  of  defendant  could  properly  have  been 
rendered,  any  error  committed  by  the  court 
below  in  overruling  exceptions  to  portions  of 
defendant's  answer,  in  his  charge  to  the  Jury, 
or  in  the  admission  or  exclusion  of  evldmce 
which  could  not  in  any  way  affect  the  force 
of  the  undisputed  facts  In  the  case,  was 
harmless,  and  would  not  authorize  a  reversal 
of  the  Judgment 

The  Judgment  of  the  court  below  Is  af- 
firmed.   Aifirmed. 


NOWLIN  T.  HALIb 

(Court  of  Civil  Appeals  of  Texas.     Aprfl  0, 

1902.) 

PUBLIC  LANDS-SCHOOL   LA^rD&-ADDInO^'AL 

LANDS— RIGHT  TO  PURCHASE. 

Batts'   Ann.    Civ.    St   |  4218f,    providing 

that  any  person  who  has  heretofore   or   may 

hereafter  purchase  school  land  shall  have  tha 
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right  to  pnrchase  other  additional  land,  con- 
tii,'uons  to  or  within  a  radius  of  fire  mues  of 
the  home  place,  when  considered  in  connection 
with  section  421SS,  providiug  that  additional 
lands  purcliased  either  at  the  samp  time,  or 
subsequent  to  the  purchase  of  the  home  place, 
shall  be  forfeited  by  a  forfeiture  of  the_  home 
place,  anthorizes  the  purchase  of  additional 
school  lands  at  the  time  of  the  purchase  of  the 
tract  intended  as  the  home  place. 

Opinion  supplementai  to  opinion  rendered 
on  motion  for  rehearing.  Opinion  on  rehear- 
ing modified. 

For  opinion  on  rehearing,  see  06  8.  W.  861. 

EBY,  X  TJpon  farther  reflection,  thla 
court  is  convinced  that  it  fell  into  error  in 
the  nillng  made  on  the  last  point  discossed 
in  the  opinion  on  motion  for  rehearing.  03 
S.  W.  116,  861.  It  was  then  believed  that 
appellee's  application  to  pnrchase  was  con- 
trolled by  article  4218fff,  Batts'  Ann.  Civ. 
St.  Fnrther  consideration  of  the  record, 
however,  shows  that  his  application  is  suffi- 
cient, under  article  4218f;  and  we  hold  that 
that  article  authorizes  an  actual  settler  upon 
school  land  to  pnrchase  at  the  same  time 
the  section  or  fraction  of  section  upon  which 
his  settlement  Is  made,  and  as  much  as  three 
additional  sections,  provided  they  are  contig- 
uons  to,  or  within  a  radius  of  five  miles  of, 
the  home  section.  If  any  doubt  Is  left  on 
the  latter  subject  by  the  language  used  in 
article  421Bf,  such  doubt  Is  b^ieved  to  l>e 
removed  by  article  4218ff,  which  provides, 
"When  any  purchaser  buys  and  settles  upon 
a  section,  or  part  of  a  section  of  school  lands, 
and  buys,  either  at  the  same  time  or  subse- 
quently, other  lands  In  addition  thereto,"  etc. 
This  shows  that  the  legislature,  when  It 
enacted  the  law,  construed  article  421Sf  as 
authorizing  an  actual  settler  to  buy  addition- 
al sections  of  school  land  at  the  same  time 
tbat  he  purchases  the  section  upon  which 
he  has  become  an  actual  settler.  What  was 
said  by  ns  on  this  point  in  the  opinion  on 
motion  for  Mhearing  is  hereby  withdrawn; 
and  we  now  hold  that.  If  appellee  was  an 
actnal  settler  on  section  No.  2,  he  had  the 
right  to  pnrchase  section  No.  1  at  the  same 
time  be  made  his  application  to  purchase 
No.  2. 


UNION  MUT.  LIPB  INS.   00.  OP  PORT- 
LAND, ME,,  V.  CROWI.  et  ux.i 

(Ck>iiTt  of  GItU  Appeals  of  Texas.    March  22, 
1902.) 

DBBDS-COVieNANTS— CONSTRUCTION— RB- 
STRICnON— INCUMBRANCES. 

1.  Bev.  St.  1886,  art.  033,  provides  that  the 
■words  "grant"  or  ''convey,"  in  conveyances  of 
land,  imply  no  other  covenants  than  that  the 
^antor  nas  not  conveyed  the  same  estate  or 
any  right  therein  to  any  other,  and  that  the 
estate  is  free  from  incumbrance.  Defendant 
contracted  to  grant  and  convey  land  to  plain- 
tiff, but  to  the  deed  as  executed  was  added  a 
clause  that  the  defendant  warranted  the  title 

<  Behearlns  denied  AprU  19,  UOl 


against  the  lawful  claims  of  all  persons  claim- 
ing by,  through,  or  nuder  defendant,  bnt  no 
other.  Beld,  that  the  clause  limited  the  grant, 
and  was  not  equivalent  to  the  conveyance 
promised. 

2.  It  was  Immaterial,  as  affecting  plaintiff's 
rights,  that  the  record  showed  no  evidence  of 
any  iucombrance. 

Error  from  district  court,  Tarrant  county; 
Irby  Dunklin,  Judga 

Bill  by  H.  L.  Crowl  and  wife  against  the 
Union  Mutual  Life  Insurance  Company  of 
Portland,  Me.,  and  another,  to  enjoin  n  sale 
under  a  mortgage  and  to  cancel  the  mortgage 
and  a  certain  deed.  From  a  decree  In  plain- 
tiffs' favor,  defendant  company  brings  error. 
Affirmed. 

Felix  H.  Robertson,  for  plaintiff  in  error. 
Q.  T.  Moreland,  Theo.  Mack,  and  Capps  & 
Canty,  for  defendants  in  error. 

CONNER,  C.  J.  Mrs.  Crowl  owned  In  her 
own  separate  right  lot  4  In  block  6  of  Hlrsb- 
fleld's  addition  to  the  city  of  Ft  Worth.  The 
plaintiff  in  error  was  the  owner  of  the  ad- 
joining lot,  No.  S,  in  said  block.  In  March, 
1896,  H.  L.  Crowl  agreed  to  buy,  and  plain- 
tiff in  error,  acthig  through  its  agents,  one 
Imboden  and  Felix  H.  Robertson,  agreed  to 
sell  to  H.  L.  Crowl,  said  lot  8  for  the  sum 
of  $10,500,  for  which  on,  afterwards,  to  wit, 
the  27th  day  of  April,  1896,  H.  L.  Crowl  gave 
his  notes  secured  by  deed  of  trust  duly  ex- 
ecuted by  Crowl  and  wife  on  both  lots  3  and 
4.  This  action  was  brought  by  Crowl  and 
wife  against  the  insurance  company  and  said 
Robertson,  who  had  been  made  trustee  In  said 
deed  of  trust,  to  enjoin  a  trustee's  sale  by 
Robertson  of  said  lots  8  and  4,  and  to  can- 
cel the  notes  and  deed  aforesaid.  It  was 
alleged  that,  in  the  contract  of  purchase, 
Imboden  and  Robertson  had  agreed  that 
the  Insurance  company  should  execute  a 
deed  for  said  lot  with  the  usual  covenants 
of  warranty;  that  said  Robertson,  pursuant 
thereto,  dictated  to  said  Crowl  the  form  of 
conveyance  to  be  delivered.  It  was  fur- 
ther alleged  that  the  Insurance  company  did 
not  execute  the  form  of  conveyance  as 
agreed  upon,  but  that  "the  said  defendant 
wrongfully,  fraudulently,  and  without  the 
knowledge  or  consent  of  plaintiff  H.  L. 
Crowl,  and  by  fraudulent  imposition  on  his 
credulity,  confidence,  and  reliance  upon  the 
said  defendant  and  Its  said  agent,  substi- 
tuted and  changed  the  form  of  conveyance 
as  originally  dictated,  •  •  •  and  ex- 
ecuted a  conveyance  which  contained  no 
covenants  of  warranty,  statutory  or  con- 
tractual, other  than  "by,  through,  or  under 
It'";  that,  when  said  executed  deed  was 
delivered  to  H.  L.  Crowl  on  the  date  of  the 
execution  of  said  notes,  the  instrument  In 
all  particulars  appeared  to  be  as  the  form 
so  prepared,  and  that  he  (Crowl)  "being  un- 
learned In  the  law,  and  having  Implicit  con- 
fidence in  the  representations  so  made  to 
him  and  presented  with  such  a  convincing 
show  of  fairness,  he  accepted  the  said  c 
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Teyance,  fnOj  and  verily  belleTlng  the  same 
to  be  the  conveyance  and  form  of  convey- 
ance with  all  statutory  covenants  as  had 
been  agreed  to  be  delivered."  Upon  these 
tssnes,  and  otbns  not  necessary  here  to  no- 
tice, the  verdict  was  for  the  defendants  In 
-error,  canceling  and  annulling  said  note 
and  deed  of  trust  and  said  conveyance  of 
the  Insurance  company,  revesting  title  to 
lot  3  in  It,  and  also  adjudging  in  favor  of 
the  Insurance  company  a  balance  of  |1,- 
433.04,  found  to  be  due  from  H.  L.  Crowl 
in  the  adjustment  of  the  Issues  arising  out 
of  the  collection  of  certain  rents  on  the 
premise  while  in  the  possession  of  the 
CrowIs,and  the  payment  of  certain  taxes,  etc., 
by  the  insurance  company.  From  the  Judg- 
ment so  rendered,  the  writ  of  error  herein 
has  been  sued  out. 

We  think  there  is  but  a  single  question 
requiring  of  us  particular  notice.  The  evi- 
dence shows  that  the  form  of  conveyance 
dictated  by  Robertson  to  Crowl  is  a  sub- 
stantial copy  of  the  form  set  forth  In  ar- 
ticle 628  of  the  Revised  Statutes,  except 
that  it  contained  no  warranty  clause.  Growl 
kept  a  copy  of  this  conveyance;  the  original 
form  as  dictated,  and  from  which  this  copy 
was  taken,  being  delivered  to  Robertson 
for  the  purpose  of  execution.  The  evidence 
further  shows  that  the  deed  as  executed 
and  delivered  to  Crowl  was  the  same  as 
that  delivered  to  Robertson  for  execution, 
save  that  in  its  execution  the  following 
clause  had  been  added:  "Said  Union  Mu- 
tual Life  Insurance  Company  of  Portland, 
Me.,  does  hereby  bind  itself  to  forever  war- 
rant and  defend  the  title  of  said  property 
unto  the  said  Harry  L.  Crowl  and  Josephine 
H.  Crowl,  their  heirs  and  assigns,  against 
the  lawful  claims  of  all  persons  claiming  or 
to  claim  the  same,  or  any  part  thereof,  by, 
through,  or  under  the  said  company,  but 
none  other."  And  this  raises  the  only  se- 
rious question  presented;  our  conclusion  be- 
ing that  upon  all  controverted  issues  of  fact 
the  evidence  supports  the  Judgment,  Includ- 
ing the  sufficiency  of  the  excuse  offered  by 
Crowl  and  wife  for  their  failure  to  discover 
the  change  in  the  deed,  of  which  they  now 
complain,  at  the  time  it  was  delivered  to 
H.  L.  Crowl,  and  until  the  time  at  which  it 
was  shown  they  promptly  sought  to  repudi- 
ate the  sale.  Article  633  of  the  Revised 
Statutes  provides  that,  from  the  use  of  the 
word  "grant"  or  "convey"  In  any  convey- 
ance of  land,  the  following  covenants  and 
"none  other"  on  the  part  of  the  grantor  are 
Implied,  "unless  restrained  by  express  terms 
contained  in  such  conveyance":  (1)  "That 
previous  to  the  time  of  the  execution  of  such 
conveyance  the  grantor  has  not  conveyed 
the  same  estate,  or  any  right,  title  or  Inter- 
est therein,  to  any  person  other  than  the 
gi-antee;"  and  (2)  "that  such  estate  Is  at 
the  time  of  the  execution  of  such  convey- 
ance free  from  Incumbrances."  The  mate- 
rial question  presented,  therefore,  !•  wheth- 


er the  deed  actually  dellvwed  to  H.  L. 
Crowl  was  substantially  different  from  that 
contracted  for;  for,  though  it  may  not  have 
been  in  the  precise  terms  agreed  upon,  yet 
if  it  was  substantially  the  same,  defendants 
in  error  have  no  cause  of  complaint.  In 
other  words,  did  the  use  of  the  additional 
clause  above  quoted  to  the  Crowl  deed  so 
limit  the  conveyancQ  as  contracted  for  as 
to  make  It  substantially  different?  The 
question  has  not  been  entirely  free  from 
difficulty,  but  we  have  concluded  that  the 
added  terms.  In  effect,  In  a  substantial  way 
restrained  the  covenants  that  must  be  im- 
plied from  the  words  of  the  granting  clause 
as  contracted  for.  The  conveyance  as  in 
fact  made  was  doubtless  sufficient  to  bind 
the  company  on  Its  warranty  as  against 
any  conveyance  theretofore  made  by  it  to 
another,  but  we  think  It  failed  to  have 
such  effect  as  to  Incumbrances.  Let  us 
suppose,  for  instance,  that,  by  the  bolder 
of  some  prior  valid  tax  or  other  lien,  fore- 
closure proceedhigs  were  instituted  and  the 
property  sold;  could  It  be  said  that  a  pur- 
chaser at  such  foreclosure  proceedings 
claimed  "by  or  through"  the  insurance  com- 
pany, and  "none  other"?  We  think  not 
We  think,  in  this  particular  at  least,  if  not 
in  others,  the  deed  was  materially  different 
from  the  conveyance  provided  for  by  the 
contract  of  purchase.  It  Is  true  no  evidence 
of  any  claim  of  title  or  incumbrances  ad- 
verse to  that  conveyed  by  the  insurance 
company  Is  to  be  found  in  the  record;  but 
says  Mr.  Warvelle  In  his  wcnrk  on  Vendors 
(volume  1,  p.  809.  J  6):  "•  •  •  The  fart 
that  the  proposed  title  Is  practically  unas- 
sailable carries  no  weight  In  the  constdoa- 
tlon  of  a  question  of  this  character.  It  Is 
sufficient  that  such  title  is  substantially 
different  from  the  one  contracted  for,  and 
the  motives  and  fancies  of  mankind  are  so 
various  that  the  law  which  recognizes  the 
right  of  parties  to  make  Just  such  contracts 
as  they  choose  will  not  call  upon  a  man 
who  has  contracted  to  purchase  one  thing 
to  explain  why  he  refuses  to  acc^t  another. 
To  compd  a  purchaser  to  take  that  which 
he  never  agreed  to  accept  would  be  mani- 
festly unjust,  no  matter  what  might  be  its 
character  or  value."  Again,  the  same  au- 
thor. In  the  same  volume  (page  347,  {  IS). 
says:  "In  every  contract  for  the  sale  of 
lands,  whatever  may  be  the  language  in 
which  It  Is  couched,  there  is  an  implied 
undertaking  to  furnish  a  good  title,  unless 
such  an  obligation  Is  expressly  excluded  by 
the  terms  of  the  agreement,  and.  In  the  ab- 
sence of  any  stipulation  as  to  the  kind  of 
conveyance,  to  make  such  a  deed  as  will 
render  the  sale  effectual.  If  the  contract 
calls  for  a  specUIc  title  or  method  of  con- 
veyance, the  purchaser  may  insist  upon  a 
strict  performance,  and  cannot  be  compelled 
to  accept  any  other  or  different  title  or 
medium  of  transfer,  notwithstanding  such 
proposed    substitutes    may    be    equally    aa 
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good."  We  conclude  with  the  following 
further  quotation  from  the  same  author  on 
page  418  (volume  1),  which  seems  to  sug- 
gest all  that  need  be  added:  "Nor  is  there 
anything  harsh,  oppressive^  or  unjust  In 
this  rule;  on  the  contrary,  It  is  In  consonance 
with  every  principle  of  natural  justice,  and 
in  its  practical  application  tends  to  give 
stability  and  permanence  to  real-estate  ti- 
tles. Indeed,  the  very  fact  that  a  vendor 
Is  unwilling  to  warrant  the  title  to  the 
property  he  sells,  or  at  best  is  unwilling  to 
do  more  than  covenant  against  his  own  acts, 
Is  In  Itself  an  Imputation  of  discredit,  or, 
as  remarked  by  Story,  J.,  a  significant  cir- 
cumstance in  affecting  a  purchase  with  no- 
tice of  outstanding  equities  or  paramount 
title."  The  rules  so  announced  seem  to  be 
supported  by  the  authorities  cited  in  the 
notes,  and  commend  themselves  to  us  as  of 
just  application  In  this  case,  and  In  our 
opinion  authorize  the  affirmance  of  the  judg- 
ment; we  having  failed  to  find  merit  in  as- 
slgnmentB  of  error  presenting  othor  ques- 
tions. 
Judgment  affirmed. 

HUNTER,  J.,  not  sittlns. 


DUNCAN  et  aL  V.  STATB.t 

(Court  of  Civil  Appeals  of  Texas.    March  16^ 

1902.) 

TRESPASS  TO  TRT  TITLII— INTBRVBNTION  BT 
STATE  — COUNTY  ATTORNEY  —  AtJTHORITT- 
SCHOOL  LANDS— PURCHASE  —  FORFEITURE  — 
SUCCBBOINQ  PURCHASER— RIGHTS. 

LRev.  St  1885,  art  421Sx,  authorizes  the 
governor  to  direct  the  attorney  general  to  In- 
stitute suits  in  the  name  of  the  state  for  recov- 
ery by  the  state  "of  all  lands  sold  under  the 
provisions  of  this  or  former  laws  which  have 
been  or  may  be  forfeited  to  the  state."  Sec- 
tion 4218)  provides  that  suits  for  forfeitures 
ttaeran  declared  may  be  institnted  by  the  at- 
torney general,  and  one  of  the  grounds  of  for- 
feiture declared  is  "failure  to  reside  on  and 
improve  the  land."  Const,  art.  5,  I  21,  au- 
thorizes county  attorneys  to  represeut  the  state 
in  all  cases  in  their  respective  counties,  but 
(M'ovides  that,  in  a  county  where  there  is  also 
a  district  attorney,  the  respective  duties  of 
county  and  district  attorneys  shall  be  regulated 
by  statute;  and  Rev.  St.  1805,  tit.  12,  pre- 
scribing the  duties  of  such  attorneys,  gives  the 
county  attorneys  of  such  counties  uo  authority 
to  institute  suits  for  forfeitnres.  EtlA,  that  a 
county  attorney  could  not  intervene  in  a  suit 
(or  school  land,  and  claim  title  In  the  state  by 
forfeiture,  and  a  judgment  for  the  state  could 
uot  stand. 

2.  Where  an  application  to  purchase  school 
lands  was  regular,  and  the  applicant  was  an 
actual  settier  thereon  until  his  assignment  to 
another,  the  award  of  tbe  land  to  such  ap- 
plicant tootc  the  land  off  the  market  until  It 
'Was  declared  forfeited  by  proper  proceedings, 
and  a  subsequent  applicant,  aliefdug  abandon- 
ment, could  not  recover  the  lands  in  trespass 
to  try  titie. 

Appeal  from  district  court.  Motley  county; 
S.  I.  Newton,  Judge. 

Trespass  to  try  titie  by  Walter  B.  Kimball 

>  BshMrlng  dsnlsd  April  1»,  U02. 


against  T.  G.  Dimc&n  and  others,  bi  which  C. 
S.  Williams,  county  attorney.  Intervened  in 
behalf  of  the  state.  From  a  judgment  for  the 
state,  said  Kimball  and  said  Duncan  separate- 
ly appeal  Reversed  as  to  the  state,  and 
affirmed  as  to  idalatlff  KlmbalL 

W.  M.  Smith,  W.  M.  Pardue,  G.  Hi.  Han.il- 
ton,  and  Fh-es  ft  Decker,  for  appellants. 
Sumner  Williams,  list  appellee. 

CONNOR,  a  J.  This  action  of  trespass  to 
try  title  was  filed  in  the  district  court  of 
Motiey  county,  Tex.,  on  October  8,  1000,  by 
appellant  Walter  £.  Kimball,  to  recover  from 
appellant  T.  O.  Duncan  all  of  sections  Nos. 
84.  36,  38k  and  4a  in  block  J.  B.  in  MoUey 
county,  Tex.,  surveyed  for  tbe  public  free 
school  fund.  On  August  14,  1001,  C.  S.  Wil- 
liams, county  attorney  of  Motiey  county, 
Tex.,  filed  his  plea  of  Intervention  ta  behalf  of 
the  state  of  Texas,  alleging  that  on  Novem- 
ber 10, 1807,  Wm.  McHaley  made  his  applica- 
tion to  pmrchase  the  lands  in  controversy 
from  the  state  of  Texas  as  public  free  school 
lands,  designating  section  36  of  said  land  as 
his  home  section,  which  application  was  in 
the  form  required  by  law;  that  said  lands 
were  thereupon  awarded  to  said  Wm.  M<Sa- 
ley,  and  that  the  said  Wm.  McHaley  and 
his  assigns,  by  tbe  contract  above  described, 
agreed  and  became  legally  bound  to  reside  In 
gocd  faith  upon  his  home  section  for  three 
years  next  after  his  purchase,  and  improve 
In  good  faith  the  land  so  purchased  for  three 
years  next  after  his  purchase;  that  on  Oc- 
tob«  27,  1888,  said  Wm.  McHaley  assigned 
all  his  rights  under  the  aforesaid  contract  to 
the  defendant  T.  G.  Duncan,  and  that  the 
defendant  Duncan  assumed  all  the  obliga- 
tions resting  on  the  said  McHaley  under  said 
contract,  and  agreed  and  became  legally 
bound  to  do  and  perform  all  the  acts  which 
his  assignor  was  bound  to  do  under  said 
contract;  that  the  defendant  did  not  continue 
to  reside  on  said  section  36)  nor  on  either  of 
the  other  sections  so  bought,  for  three  years 
in  good  faith,  but  wholly  failed  to  reside 
thereon,  and  abandoned  said  land,  and  failed 
to  Improve  said  lands  for  three  years,  as  he 
agreed  and  was  bound  to  do,  and  failed  to 
perform  his  aforesaid  contract;  wherefore 
intervener  seeks  to  rescind  said  contract,  and 
to  recover  the  lands  in  controversy  and  all 
costs  of  suit  from  the  defendant  T.  G.  Dun- 
can. The  appellant  T.  G.  Duncan  answered 
by  plea  of  not  guilty,  and  by  special  plen  set- 
ting up  the  McHaley  purchase,  and  alleged 
full  compliance  with  the  law  as  McHaley's 
vendee,  including  three  years'  actual  and 
continued  occupancy,  of  which  final  proof 
had  been  made  On  August  22,  1001,  the 
court  overruled  the  defendant's  general  and 
special  exceptions,  and  the  case  was  submit- 
ted to  the  jury,  and  resulted  in  a  verdict 
that  the  plaintiff,  Walter  B.  Kimball,  take 
nothing  by  his  suit,  and  that  the  defendant 
T.  G.  Duncan  go  hence  without  day,  an<i 


Digitized  by  VjOOQIC 


904 


67  SOUTHWESTERN  REPORTEB. 


flex. 


that  he  recover  of  plaintiff  all  costs,  etc.,  and 
that  the  state  of  Texas,  Intervener  herein,  re- 
cover of  the  defendant  T.  Q.  Duncan  the  four 
sections  of  land  in  controversy.  Prom  the 
Judgment  so  rendered,  T.  O.  Duncan  and 
Walter  E.  Kimball  have  separately  appealed. 
The  proven  and  admitted  facts  upon  which 
this  case  depends  are  as  follows:  On  Sep- 
tember 21,  1897,  the  commissioner  of  the  gen- 
eral land  office  of  Texas  classified  the  four 
sections  of  school  lands  in  controversy  as 
dry  grazing  lands,  and  appraised  them  at 
one  dollar  per  acre,  and  on  the  same  day  noti- 
fied the  county  clerk  of  Motley  county,  Tex., 
of  such  classification  and  appraisement  and 
said  county  clerk  made  a  classification  record, 
showing  said  lands  to  be  classified  as  grazing 
land,  and  valued  at  one  dollar  per  acre.  On 
November  10,  1807,  Wm.  McHaley  applied  to 
purchase  section  36  as  an  actual  settler,  and 
the  other  three  sections  as  additional  thereto, 
said  applications  being  filed  In  the  general 
land  office  November  IB,  1807,  and  all  four 
of  the  sections  were  awarded  to  him  as  graz- 
ing lands  at  one  dollar  per  acre  on  said  ap- 
plication, the  sales  dating  November  13,  1807. 
His  affidavits  and  obligations  accompanying 
his  said  application  were  In  due  form  In  ev- 
ery respect.  On  November  10, 1807,  said  Wm. 
McHaley  paid  to  the  state  treasurer  $61  as 
the  first  one-fortieth  payment  on  four  sec- 
tions of  land  In  controversy,  and  he  had  on 
that  date  fully  complied  with  the  laws  in 
regard  to  settlement  on  his  said  home'  aec- 
tlon  36,  and  he  continued  to  reside  thereon 
and  comply  with  the  law  as  an  actual  set- 
tler in  good  faith  until  October  27,  1808,  when 
he  transferred  all  the  lands  In  controversy  to 
the  defendant  T.  G.  Duncan.  After  he  sold 
the  land  to  defendant  Duncan  he  removed  from 
it  to  Sweetwater,  Tex.  The  deed  from  Wm. 
McHaley  to  the  defendant  T.  G.  Duncan  Is 
dated  October  27,  1896,  and  recites  a  consid- 
eration of  ^460.  It  is  signed  and  duly  ac- 
knowledged by  Wm.  McHaley,  as  vendor, 
and  T.  6.  Duncan,  as  vendee,  and  is  duly  re- 
corded la  Motley  county,  Tex.,  and  filed  In 
the  general  land  office  of  Texas.  November  3, 
1888.  On  Octob»  27,  1808,  the  defendant 
T.  6.  Duncan  applied  to  purchase  said  sec- 
tion 36  as  an  actual  settler,  and  the  other 
three  sections  of  the  land  In  controversy  as 
additional  thereto,  as  assignee  of  said  Wm. 
McHaley,  said  application  being  filed  in  the 
general  land  office  of  Texas  on  November 
3,  1898.  His  affidavits  and  obligations  ac- 
companying his  said  application  were  In  due 
form  In  every  respect  On  November  13, 
1900,  the  defendant  T.  G.  Duncan  made  his 
final  proof  of  three  years'  occupancy  of  his 
home  section  86  by  himself  as  principal,  and 
G.  H.  Harper,  T.  N.  Carmack,  and  D.  E. 
McDonald,  credible  witnesses,  showing  "that 
Wm.  McHaley,  the  original  purchaser  of  said 
land  from  the  state,  was,  at  the  date  of  his 
purchase  of  said  land,  an  actual  settler  in 
good  faith,  making  his  home  thereon,  and 
that  from  said  date  the  said  land  has  In  good 


faith  been  occupied  and  resided  upon  con- 
tinuously by  said  original  purchaser  and  his 
vendee  as  a  home  for  three  consecutive  years, 
and  that  said  witnesses  are  not  interested  in 
said  land."  This  final  proof  was  filed  in  the 
goieral  land  office  November  16,  1900,  and 
the  commissioner  of  the  general  land  office 
issued  to  the  defendant  T.  G.  Duncan  a  cer- 
tificate on  Nov«mber  17,  1900,  showing  that 
said  proof  was  by  him  deemed  sufficient. 
The  first  one-fortieth  principal  and  all  Inter- 
est payments  on  said  land  were  made  by  Mc- 
Haley and  Duncan  as  they  became  due,  and 
their  accounts  are  in  good  standing  In  the 
state  treasurer's  office  and  In  the  general  land 
office  of  Texas.  On  September  10,  1900,  the 
plaintiff,  Walter  E.  Kimball,  applied  to  pur- 
chase section  36  as  an  actual  settler,  and  the 
other  three  sections  of  the  land  In  contro- 
versy as  additional  thereto,  said  application 
being  ffied  in  the  general  land  office  Septem- 
ber 14,  1900,  and  each  of  said  applications 
was  Indorsed  on  the  back  "Rejected."  He 
applied  to  buy  said  land  as  grazing  land  at 
one  dollar  per  acre,  and  bis  affidavits  and  ob- 
ligations accompanying  his  said  application 
were  in  due  form  In  every  respect.  On  Sep- 
tember 10,  1900,  the  plalntlfT,  Walter  E. 
Kimball,  sent  to  the  state  treasurer  $64  to 
make  the  first  one-fortieth  principal  payment 
required  by  law.  Motley  county  Is  wltliin  a 
judicial  district  having  a  district  attorney, 
and  the  county  attorney,  Williams,  relied  up- 
on testimony  Introduced  by  appellant  Kim- 
ball tending  to  show  that  appellant  Duncan 
did  not  continuously  reside  upon  bis  home 
section  after  his  purchase  from  McHaley. 
It  was  also  admitted  that  the  county  attor- 
ney had  no  authority  for  his  intervention  save 
such.  If  any,  as  Is  conferred  upon  him  by 
the  constitution  and  laws  as  such  officer. 

We  think  we  must  sustain  appelant  Dun- 
can's contention  that  the  Intervention  in  the 
name  of  the  state,  under  the  cb-cumstances, 
was  without  authority.  No  such  authority  is 
confeiTed  upon  the  county  attorney  by  leg- 
islative provision.  On  the  contrary,  the  1^- 
Islature  has  specifically  Indicated  its  purpose 
that  suits  of  the  character  presented  here 
shall  be  Instituted '  and  maintained  by  the 
attorney  general  or  under  his  direction.  By 
article  4218x,  Rev.  St.,  part  of  the  school 
land  law,  the  governor  "*  ♦  *  is  author- 
ized In  his  discretion  to  direct  the  attorney 
general  to  Institute  suit  in  the  name  of  the 
state  •  •  •  for  tie  recovery  by  the  state 
of  all  lands  8<dd  under  the  provlsicms  of  this 
or  former  laws  which  have  been  or  may  here- 
after be  forfeited  to  the  state  for  any  rea- 
son. •  *  •"  Article  4218J  expressly  re- 
serves the  right  of  the  state  to  enforce  by 
suit  forfeitures  therein  declared,  and  pro- 
vided that  such  suits  "♦  •  •  may  be  In- 
stituted by  the  attorney  general  or  under  tiis 
direction  in  the  proper  court"  Among  other 
grounds  of  forfeiture  declared  in  the  article 
last  cited  Is  the  very  one  that  was  urged 
In  behalf  of  the  state  by  the  county  attor- 
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nej  in  tlils  case,— a  failure  "to  reside  npon 
and  Improve  In  good  faltb  tbe  land  purchas- 
ed." The  power  of  the  attorney  general  to 
so  act  has  not  been  questioned,  if.  Indeed,  It 
could  be.  See  a>nst  art  4,  {22.  It  is 
urged,  however,  that  section  21,  art  5,  of  the 
constitution,  has  conferred  upon  the  county 
attorney  the  authority  herein  exercised,  and 
that  tbe  legislature  is  without  power  to  de- 
vest such  authority;  the  case  of  State  v. 
Moore,  57  Tex.  307,  being  cited  in  support 
of  this  contention.  Tbe  article  of  the  con- 
stitution applying  is  as  follows:  "•  •  • 
Tbe  county  attorney  shall  represent  the  state 
in  all  cases  in  the  district  court  and  inferior 
courts  in  their  respective  counties;  but  If 
any  county  shall  be  included  in  a  district  in 
which  there  shall  be  a  district  attorney,  the 
respective  duties  of  district  attorney  and 
county  attorney  shall  in  such  counties  be  reg- 
ulated by  the  legislature."  Const  art  6,  t 
21.  It  will  be  observed  that  tbe  latter  clause 
of  the  quotation  imports  an  Important  qual- 
ification of  tbe  general  power  conferred  up- 
on the  county  attorney  in  the  preceding 
clause.  Motley  county  is  within  a  judicial 
district  having  a  district  attorney,  in  which 
case,  by  the  very  article  invoked  in  behalf 
of  appellee,  the  constitution  relegates  to  the 
legislature  the  iwwer  of  defining  the  resi)ec- 
tive  duties  of  the  ofilcers  named.  This,  as 
may  be  seen  from  an  inspection  of  tbe  stat- 
utes on  the  subject  the  leglslatore  has  care- 
fnlly  done,  and  In  so  doing  has  conferred  no 
power  upon  tbe  county  attorney  to  Institute 
a  suit  of  tbe  present  character.  See  Rev.  St 
tit  12.  The  term  "duties,"  as  used  in  the 
constitution,  evidently  also  comprehends  the 
further  idea  of  power  or  authority.  In  other 
words.  In  the  instance  before  us  we  must 
look  to  legislative  act  for  the  iMwers  and 
authority  of  the  county  attorney,  as  well  as 
for  a  definition  of  his  duties.  They  are  co- 
extensive, and  the  county  attorney  has  no 
authority  to  perform  an  act  in  respect  to 
which  no  duty  has  been  made  to  devolve 
upon  him.  Indeed,  the  statute  declares  that 
"the  duties  and  powers  of  district  and  coun- 
ty attorneys  shall  be  such  as  are  prescribed 
In  this  title  [tlUe  12]  and  In  the  Code  of 
Criminal  Trocednre  of  this  state."  Rev.  St 
art  267.  Nor,  if  we  measure  the  power  of 
tbe  county  attorney  by  the  first  clause  of  the 
constitution  above  quoted,  regardless  <^  its 
connected  paragraph,  as  insisted  upon,  will  it 
necessarily  follow  that  county  attorneys 
have  tbe  authority  to  Institute  a  suit  of  this 
kind.  It  Is  not  unreasonable  to  distinguish 
between  tbe  authority  given  to  "represent 
tbe  state  In  all  cases  in  the  district  and  in- 
ferior courts  in  their  respective  counties" 
that  may  be  properly  pending,  and  the  pow- 
er here  asserted  to  Inaugurate  and  institute 
certain  important  litigation.  We  see  that  the 
discretion  and  power  Involved  in  the  insti- 
tntloD  of  suits  to  forfeit  charters  of  corpora- 
tions has  been  committed  to  others  than 
county  or  district  attorneys.    State  v.  Rail- 


way Co.,  55  Tex.  76.  So,  also,  as  to  suits  tg> 
enforce  penalties  incurred  un^er  the  railroad 
commission  law  of  Texas.  Moore  r.  Bell 
(Tex.  Sup.)  66  S.  W.  45,  WhUe  the  power  to 
Institute,  as  well  as  to  maintain,  has  been 
expressly  provided  in  cases  such  as  were  in- 
volved in  the  consideration  of  State  v.  Moore, 
supra.  Rev.  St  art  800.  Article  7  of  the 
constitutloa  dedicated  a  vast  body  of  unap- 
propriated public  land,  and  thus  provided  a 
munificent  fund  devoted  to  the  specific  pur- 
poses of  public  education.  This  fund,  so 
Justiy  the  subject  of  state  pride  and  con- 
cern, has  frequenUy  been  designated,  as  per- 
force of  the  constitution  It  must  be,  a  "trust 
fund."  The  constitution  provides  that  the 
land  so  dedicated  "shall  be  sold  under  such 
regulations,  at  such  times,  and  on  such  terms 
as  may  be  prescribed  by  law."  Section  4, 
art  7.  Pursuant  to  this  power  the  lawmak- 
ing body  has  enacted  a  complete  system, 
manifestly  designed  to  effect  the  purposes  of 
tbe  constitutional  dedication.  Tbe  discre- 
tionary acts  and  powers  Involved  in  the  care 
and  disposition  of  the  great  domain  so  ded- 
icated, and  In  the  Investment  and  distribu- 
tion of  the  proceeds  thereof,  has  undoubted*- 
ly  been  vested  in  beads  of  departments,— 
members  of  the  executive  branch  of  our  state 
government  under  the  constitution,— whose 
duties  are  correlated,  and  the  legislature 
may  well  have  foreseen  the  power  conferred 
upon  so  large  and  so  widely  distributed  a 
body  of  officers  as  county  and  district  attor- 
neys to  institute  suits  to  forfeit  sales  of 
school  lands  would  be  productive  of  confu- 
sion, uncertainty,  and  undue  disturbance  of 
titie.  But  whatever  the  cause,  we  think  the 
legislature  has  clearly  evinced  its  purpose  to 
not  so  place  it,  but  on  the  contrary,  has  con- 
ferred the  power  asserted  by  the  county  at> 
tomey  in  this  suit  upon  that  department  of 
tbe  state  government  so  generally  charged 
with  the  administration  of  our  land  laws. 

These  conclusions  dispose  of  the  main  con- 
tention on  this  appeal.  Appellant  Kimball 
has  no  titie  and  no  standing  in  this  case  tm- 
less  the  titie  of  appellant  Duncan  be  void, 
for  the  basis  of  his  titie  is  subsequent  to 
that  of  Duncan  and  of  Duncan's  vendor.  It 
is  undisputed  in  the  record  that  McHaley's 
purchase  was  regular,  and  that  at  the  time 
of  his  application  to  purchase,  November  11, 
1897,  and  until  his  sale  to  Duncan,  October 
27,  1888,  he  was  an  actual  setUer  on  the  land 
in  controversy.  So  that  the  award  to  Mc- 
Haley  had  the  effect  of  taking  the  land  off 
the  market  and  it  was  no  longer  subject  to 
sale  until,  by  propa  proceedings  Ui  behalf 
of  the  state,  the  sale  to  McHaley  was  for- 
feited because  of  abandonment  on  his  part 
or  on  the  part  of  his  vendee.  See  O'Keefe  v. 
McPherson,  2  Tex.  Ct  Kep.  97,  61  S.  W.  534. 
where  this  precise  question  was  decided  by 
us.  If  we  are  correct  in  the  foregoing  views, 
appellant  Kimball  must  fall  in  his  suit,  he 
being  required  as  plaintiff  to  recover,  if  at 
all,  upon  the  strength  of  his  own  titie.    0th- 
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er  qaestlona  therefore  preBented  by  assign' 
meats  of  error  become  Immaterial,  and  need 
not  be  discussed. 

We  conclude  that  as  to  appellant  Kimball 
the  judgmoit  should  be  affirmed,  with  all 
costs  of  this  court  and  of  the  court  below 
taxed  against  him,  but  that  the  Judgment  in 
favor  of  the  state  should  be  reversed,  and 
the  suit  in  Its  behalf  upon  the  intervention 
of  the  county  attorney  be  dismissed  without 
prejudice  to  the  state's  right,  if  any,  to  in- 
stitute such  suit  or  suits  as  may  be  deemed 
advisable  on  the  part  of  the  propaly  em- 
powered officers. 

HUN'TEB,  J.,  not  sitting. 


ABANSA.S   PASS  HARBOR  00.  ▼.  FIRST 
NAT.  BANK  OF  ARANSAS  PASS.i 

{Court  of  Civil  Appeals  of  Texas.    March  27, 
1902.) 

LIMITATIONS-RBCOVERT  OF  LANI>-CANOSI,> 
I^TION  OF  DEED— PL.EADINQS. 
The  four-year  statute  of  limitations  does 
not  apply  to  an  action  by  a  corporation  to  re- 
cover land  conveyed  by  its  president,  who  had 
no  authority  to  make  such  conveyance,  though 
the  petition  sets  out  the  iuvalid  deed  and  asks 
its  cancellation. 

Appeal  from  district  court,  Aransas  county; 
H.  F.  Lowe,  Judge. 

Action  by  the  First  National  Bank  of  Arau> 
sas  Pass  against  the  Aransas  Pass  Harb<v 
Company.  Prom  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Denman,  Franklin  &  McGown,  for  appel- 
lant   B.  A.  Stevens,  for  appellee. 

GARRETT,  C.  3.  The  appeUee  brought 
tbls  action  against  the  appellant  for  the  re- 
covery of  land  which  had  been  conveyed  by 
the  president  of  the  appellee  to  the  appellant 
without  authority  from  Its  board  of  directors. 
From  a  Judgment  In  favor  of  the  bank  for 
the  cancellation  of  the  deed  and  the  recovery 
of  the  land,  the  harbor  company  has  appeal- 
ed. 

The  facts  show  that  on  the  2l8t  day  of 
March.  1896,  T.  H.  Mathls  was  the  president 
of  the  First  National  Bank  of  Aransas  Pass, 
and  on  that  date  executed  a  deed  In  the  name 
of  the  bank,  signed  by  him  as  president,  with 
the  seal  of  the  bank  affixed,  which  purported 
to  convey  to  the  Aransas  Pass  Harbor  Com- 
pany the  land  described  in  the  petition.  The 
instrument  was  acknowledged  by  Matbis  be- 
fore a  notary  public  on  the  day  of  Its  execu- 
tion, and  was  filed  for  record  In  the  office  of 
the  county  clerk  of  Aransas  county  on  July 
9,  1893.  The  petition  alleged  the  execu- 
tion of  the  deed  by  Mathls,  its  date  and  rec- 
ord, and  that  Mathls  was  in  fact  president  of 
the  corporation,  but  that  he  was  not  authoriz- 
ed by  any  resolution  of  Its  board  of  directors, 
nor  in  any  manner  by  the  board  of  directors 

'Rahearlng  dented. 


or  the  stockholders  of  tbe  cori>oratlon.  to 
make  the  conveyance,  and  that  the  appellant 
accepted  the  deed  with  notice  of  the  want  of 
authority  In  Mathls  to  convey  the  land;  that 
the  deed  was  null  and  void,  but  a  clond  'ap3n 
appellee's  title;  that  on  July  15,  1899,  the  ap- 
pellant unlawfully  entered  upon  said  prem- 
ises and  ejected  the  appellee  therefrom,  and 
unlawfully  wlthhdd  the  same  from  its  posses- 
sion, to  Its  damage  $3,500,  and  had  been  us- 
ing and  enjoying  the  same  to  the  exduslon  of 
the  appellee;  and  that  the  use  of  the  premises 
was  $5  a  month.  Wherefore  it  prayed  tor 
citation,  and  fcr  a  decree  annulling  and  can- 
celing the  deed,  and  Judgment  for  the  land 
and  for  writ  of  possession;  also  for  rents  and 
costs  of  suit 

The  only  question  properly  presented  for 
consideration  on  the  appeal  is  that  of  limita- 
tion. The  appellant  pleaded  In  l)ar  of  the 
action  four  years'  limitation.  We  are  of  the 
opinion  that  the  statute  of  four  years'  limita- 
tion does  not  apply.  The  deed  was  void  as 
against  the  appellee  for  want  of  power  in 
the  president  to  convey,  and  It  could  be  so 
treated  In  an  action  by  the  corporation  for  the 
recovery  of  the  land.  Palmer  v.  Lumber  Co.. 
8  Tex.  av.  App.  474,  23  S.  W.  38.  The  peti- 
tion showed  that  the  suit  was  for  the  recov- 
ery of  the  land,  although  the  deed  was  set  out 
in  the  petition  and  a  decree  for  Its  cancella- 
tion was  asked.  McCelvey  v.  McCelvey,  15 
Tex.  Civ.  App.  105,  38  S.  W.  473. 

Affirmed. 


SfANNING  et  al.  v.  MORRIS. 

(Court  of  Civil  Appeals  of  Texas.    March  19. 
1902.) 

INTOZICATING  LIQUORS— MINOR  IN   SALOON- 
ACT  OP  KMPLOYft— LXABIUnr. 

A  retail  liquor  dealer  and  the  sureties  on 
his  bond  are  liable  for  the  act  of  the  dealer's 
employe  in  allowing  a  minor  to  enter  and  re- 
main m  the  dealer's  place  of  business. 

Appeal  from  district  court,  Hamilton  coun- 
ty;  W.  J.  Oxford,  Judge. 

Suit  by  Elvira  Morris  against  L.  V.  Man- 
ning and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Eidson  &  Eidson,  for  appellants.    Main  & 

Chesley,  for  appellee. 

KEY,  J.  Tbls  is  a  suit  on  a  liquor  death's 
bond,  brought  by  a  parent  to  recover  dam- 
ages, 08  provided  by  statute.  The  petitkm 
contained  two  counts,  one  charging  that  the 
defendant  Manning  permitted  the  plaintiff's 
minor  son  to  enter  and  remain  in  Manning's 
place  of  business,  and  the  other  charging  an 
unlawful  sale  of  liquor  to  the  minor.  The 
Jury  found  for  the  plaintiff  on  the  first  is- 
sue, awarding  $500  damages,  and  the  defend- 
ants have  appealed. 

The  testimony  shows  that  the  defendant 
Manning  was  engaged  in  the  retail  liquor 
business  in  Hamilton,  Tex.,  and  tli«  other 
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4lefendant8  were  sureties  on  bis  statutory 
bond;  that,  during  Manning's  absence,  3.  J. 
<3IeTeIand  and  J.  F.  Bollard,  his  eraoloyia  In 
charge  of  his  business,  without  his  knowl- 
edge or  consent,  permitted  WUlle  M.  Bryan, 
the  plaintiff's  minor  son,  to  enter  and  re- 
main in  Manning's  place  of  business.  We 
■orerrule  the  contention  that  Manning  and  the 
sureties  on  his  bond  are  not  responsible  for 
the  acts  of  the  agents  left  in  charge  of  Man- 
ning's baslness.  As  held  by  the  court  of 
«1t11  appeals  at  Galveston  in  Maler  v.  State, 
21  South.  974,  we  think  It  was  the  purpose 
of  the  legislature,  in  enacting  the  statute  re- 
quiring liquor  dealers  to  give  bond,  to  hold 
the  dealer  responsible  for  the  manner  In 
which  his  business  Is  conducted,— whether 
•conducted  by  him  in  person,  m:  by  an  agent 
selected  by  him.  We  also  bold  that  the 
Kibarge  of  the  court  is  not  subject  to  the  crit- 
icisms urged  against  it 
Judgment  affirmed. 


ORESWELL  et  al.  v.  BEAKLBT.i 

KConrt  of  Civil  Appeals  of  Texas.     Feb.   19, 

1902.) 

TBB8PAS8   ON  REAL   BSTATS— POSSESSION  Of 
PLAINTIFF— PROOP  OF  TITLE. 

Where  the  plaintiff  in  an  action  to  enjoin 
«  trespass  on  real  property  is  in  actual  and 
«xclD8ive  possession  of  the  land,  it  is  not  nec- 
essary for  him  to  prove  title  from  the  govem- 
mrat. 

Appeal  from  district  court,  Cioncho  county; 
John  W.  Goodwin,  Judge. 

Injunction  by  H.  N.  Beakley  against  A. 
■Oresswell  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.    Affirmed. 

Hill  &  Garland  and  Sims  &  Snod^ass, 
for  appellants.  Randolph  &  Randolph,  for 
-appellee. 

KEY,  J.  This  Is  an  Injunction  suit  which 
resulted  in  Judgm'ent  in  favor  of  the  plain- 
tiff, enjoining  the  defendants  from  entering 
upon,  using,  fencing,  cntUng  timber  from,  or 
otherwise  Interfering  with,  the  plaintifrs 
exclusive  possession  of  a  tract  of  land.  The 
-defendants  have  appealed,  and  assigned  nu- 
merous errors. 

The  undisputed  testimony  shows  that  the 
plaintiff  was  In  exclusive  possession  of  the 
land,  holding  it  under  a  lease,  when  the  de- 
fendant entered,  cut  down  considerable  dm- 
ber,  and  started  to  build  a  fence  upon  the 
land,  which  he  testified  that  he  would  have 
completed  had  the  injunction  not  been  is- 
sued. We  shall  not  undertake  to  consider  In 
detail  the  numerous  assl^rnments  In  appel- 
lants' brief.  As  the  plaintiff  was  In  actual 
IMssesslon  of  the  land,  we  do  not  think  It 
was  necessary  for  him  to  deraign  title  from 
the  government  (Parker  v.  Railway  Co.,  71 
Tex.  1S2,  8  S.  W.  641;  Railway  Go.  ▼.  Ousen- 
toerry,  86  Tex.  525.  26  S.  W.  43);    and,  as 

'Rehearing  deniRd  April  23.  1942.  end  writ  ot  er- 
ror dented  bjr  (upreme  court. 


there  was  no  conflict  In  the  testimony,  we 
do  not  think  error  was  committed  in  direct- 
ing the  jury  to  find  for  the  plaintiff. 

We  have  considered  all  the  questions  pre- 
sented in  appellants'  brief,  and,  finding  no 
error,  affirm  the  Judgment    Affirmed. 


KELLER  T.  KETTNER.1 

(Court  of  Civil  Appeals  of  Texas.    March  19, 

1902.) 

APPHAlr-EXCEPnONS-CONTRADICTORT  DATS 
OK  KIUNO— APFIDAVIT8. 

1.  Failure  of  opposing  connsel  to  sign  a  state- 
ment of  facts,  and  an  aKreemeut  by  them  that 
the  time  of  filing  might  oe  dated  bade  so  as  to 
come  within  10  days  after  adjournment  would 
not  excuse  failure  to  file  such  statement  within 
the  time  required  by  law. 

2.  The  appellate  court  having  no  authority 
to  consider  affidavits  setting  forth  reasons  for 
failure  to  file  a  statement  of  facta  within  prop- 
er time,  where  such  statement  is  not  so  filed 
It  -will  be  stricken,  though  there  are  affidavits 
showins  reasons  for  the  failure  to  file. 

3.  Where  a  bill  of  exceptions  appears  to  have 
been  filed  while  the  court  was  in  session,  and 
within  the  time  reooired  by  statute,  it  will  not 
be  stricken  from  the  record,  though  there  are 
affidavits  that  it  was  in  fact  filed  long  after 
adjournment 

Appeal  from  district  court.  Mason  county; 
M.  D.  Slater,  Judge. 

Action  by  Ed  Keller  against  Charles  Kett- 
ner.  From  a  Judgment  In  favor  of  defend- 
ant plaintiff  appeals.    Affirmed. 

Rudolph  Runge,  A.  W.  Moursund,  and  Clar- 
ence Martin,  for  appellant  Stapleton  & 
Meek,  for  appellee, 

FLY,  J.  This  is  an  action  in  trespass  to 
try  title,  instituted  by  appellant  against  ap- 
pellee. A  trial  by  jury  resulted  In  a  verdict 
and  Judgment  for  appellee. 

The  term  of  the  court  at  which  this  cause 
was  tried  adjourned  on  October  12,  1901,  and 
the  statement  of  facts  was  ffied  on  Novem- 
ber 7,  1901.  There  are  two  affidavits  In  the 
record  explanatory  of  the  failure  to  file  the 
statement  of  facts  within  the  time  allowed 
by  law,  but  the  reasons  given  are  not  ernes 
that  will  excuse  such  failure,  even  If  they 
were  properly  before  the  court  The  trial 
Judge  was  n»t  In  fault  In  connection  with  the 
statement  of  facts;  the  affidavits  being  di- 
rected at  the  action  of  one  of  the  opposing 
counsel  in  the  lower  court  in  falling  to  sign 
the  statement  and  in 'agreeing  that  the  time 
of  filing  might  be  dated  back,  so  as  to  come 
-within  10  days  after  adjournment  How- 
ever, if  the  affidavits  had  presented  full  rea- 
sons for  the  failure  to  properly  file  the  state- 
ment of  facts,  this  court  under  a  ruling  of 
the  supreme  court  could  not  consider  them. 
Mercantile  Co.  v.  Wathen,  93  Tex.  622,  ST 
S.  W.  946.  The  sUtement  of  facts  must  be 
stricken  from  the  record. 

The  bills  of  exceptions  appear  to  have 
been  filed  whUe  the  court  was  in  session. 

>  Rehearlox  denied  Apm  13,  1N& 
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and  within  tbe  time  reQiiIred  hj  the  statute; 
and  although  affidavits,  as  well  as  the  state- 
ment of  the  trial  Judges  are  appended  to  a 
motion  to  strike  them  from  the  recwd,  sho'w*- 
Ing  that  the  true  filing  was  long  after  the  ad- 
journment, still,  under  the  decision  above 
cited,  they  cannot  be  considered  by  this 
court,  and  the  motion  to  strike  out  the  Mils 
of  exceptions  must  be  overruled. 

The  bills  of  exception  have  been  consider- 
ed by  this  court  In  tbe  absence  of  a  state- 
ment of  facts,  but  they  do  not  show  that  any 
errors  were  committed,  and,  there  being  no 
errors  apparent  of  record,  tbe  Judgment  will 
be  affirmed. 


McKAUGHAN  et  al.  r.  KBU^ETT-CHAT- 
HAM   MACH.  CO. 

(Court  of  Civil  Appeals  of  Texas.     Feb.  26, 
1902.) 

VIBNTTE— ACTION  ON  CONTRACT— PLACE  OF 
PERFORMANCES. 

1.  A  buyer  of  machinery  contracted  In  writ- 
ing to  pay  to  the  serer  at  a  designated  place 
a  part  of  the  purchase*  price,  and  to  execute  a 
note  payable  at  the  same  place  for  the  balance. 
Held  that,  since  the  payments  on  the  contract 
and  the  note  were  to  be  made  at  a  designated 
place,  an  action  on  the  contract  was  properly 
brought  in  the  county  in  which  such  place  w:is 
located,  though  tiie-  buyer  resided  in  aoothur 
county. 

2.  An  action  to  recover  two  pa:^mettt8,  one  of 
which  was  to  be  made  in  a  certain  county,  and 
no  agreement  was  made  as  to  the  place  of  the 
payment  of  the  other,  is  properly  brought  in 
the  county  where  one  of  the  payments  was  to 
be  made,  though  defendant  resided  in  another 
county. 

Appeal  from  McLennan  county  court;  G. 
B.  Gerald,  Judge. 

Action  by  the  Eellett-Chatham  Blachlnery 
Company  against  N.  T.  McKanghan  and  an- 
other. From  a  Judgment  for  plaintiff,  defend- 
ants appeal.    Affirmed. 

Baker  &  Ross,  for  appellants.  Prender- 
gast  &  Sanford,  for  appellee. 


FISHER,  C.  J.  This  Is  an  action  by  the 
appellee  against  appellants,  McKaughan  and 
Milam,  In  the  county  court  of  McliennaJi 
county,  to  recover  the  sum  of  9386,  which  is 
alleged  to  be  payable  by  contract  In  Waco, 
Tex.,  and  the  further  mm  of  $72.13.  Tbe 
defendants  resided  lA  Somerville  county, 
Tex.,  and  pleaded  their  privilege  to  be  sued  In 
the  county  of  their  residence,  contending  that 
there  was  no  contract  in  writing  obligating 
preformance  In  McLennan  county.  Tbe  peti- 
tion alleged  that  the  first  amount  stated  was 
evidenced  by  writtoi  contract,  by  the  terms 
of  which  that  amount  should  be  paid  in  Mc- 
T^ennan  county.  As  to  the  latter  amount  of 
$72.13,  It  was  upon  an  open  account,  with 
Do  place  of  payment  stated.  Judgment  of 
the  trial  court  was  in  faror  of  the  appellee 
against  the  appellants  for  both  of  the 
amounts  sued  for.    The  case  comes  to  this 


court  on  tbe  following  agreed  facts:  (1)  Does 
the  written  order  annexed  to  plaintiff's  peti- 
tion, and  sued  upon,  bind  the  defendants  to 
pay  the  $396  and  Interest  therein  mentioned, 
and  sued  for  In  McLennan  county,  Tex.?  (2) 
It  being  admitted  that  the  account  for  $72.13 
Is  not  Included  within  tbe  written  order,  but 
was  for  goods  sold  at  a  later  date  to  the 
same  defendants,  whether  or  not  the  plea  of 
privilege  should  have  been  sustained  as  to 
tbe  account  of  said  $72.13.  It  was  also 
agreed  that  the  defendants  resided  In  Somer- 
ville county,  Tex.  By  written  agreement  of 
October  6,  1900,  signed  by  appellants,  it  was. 
In  effect,  stated  that  they  had  purchased  from 
the  appellee  certain  machinery  (giving  a  de- 
scription of  the  same),  in  which  It  was  also 
stated  that  It  was  "to  be  shipped  to  Morgan, 
Texas,  on  or  before ,  or  as  soon  there- 
after as  practicable,  which  we  agree  to  re- 
ceive on  arrival,  and  pay  on  same,  and,  In 
addition  thereto,  to  pay  Kdlett-Chatham  Ma- 
chinery Company,  at  Waco,  Texas,  $396.00 
cash  on  delivery,  and  to  execute  notes  as 
foUoves:  $396,  payable  at  Waco,  Texas,  8 
per  cent  interest,  October  1st,  1901."  The 
note.  It  seems,  was  not  executed,  but  ac- 
cording .to  the  rule  announced  in  Young  v. 
Dalton.  83  Tex.  499,  18  S.  W.  819,  upon  their 
failure  to  execute  the  note  according  to  prom- 
ise the  amount  called  for  Immediately  became 
due,  and  a  cause  of  action  arose  In  appellees' 
favor  for  the  amount  sued  for.  We  construe 
the  contract  to  mean  not  only  to  execute  a 
note  payable  at  Waco,  Tex.,  but  that  all  pay- 
ments should  be  made  at  that  place. 

As  to  Jurisdiction  of  tbe  court  of  the  sum 
of  $72.13,  sued  upon  on  the  open  account  it 
lias  been  expressly  held  In  Mlddlebrook  v. 
Manufacturing  Co.,  86  Tex.  706,  28  S.  W.  9^, 
where  a  similar  Question  was  raised,  that 
the  venue  existed,  and  the  court  had  Jurisdic- 
tion. 

We  think  the  averments  of  the  petition 
wwe  sufficient  In  the  respects  complained  of 
In  the  third  and  fourth  assignments  of  errors. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed.    Affirmed. 


KAQUIN  et  ax.  ▼.  TEXAS  SAVINGS  A 
REAL  ESTATE  INVESTMENT  ASS'N. 

(Court  of  Civil  Appeals  of  Texas.    April  16. 
1902.) 

VENDOR  AND  PURCHASER— LOSS  OF  IMPROVE- 
MENTS-APPLICATION OF  INSURANCE  MON- 
ET—HOMESTEAD  RIGHTS. 

Plaintiff  contracted  to  convey  laud  to  de- 
fendant to  be  paid  for  in  installments,  de- 
fendant to  insure  the  premises  for  plaintiff's 
benefit;  and  before  all  installments  wne  due 
there  was  loss  by  fire.  Plaintiff  refused  to 
credit  the  insurance  money  ou  the  installments, 
but  applied  it  to  restoring  the  pramiaea,  where- 
on defendant  refused  further  payment  Held, 
that  an  action  to  recover  the  premises  was  not 
an  attempt  to  enforce  a  lien  on  a  homestead 
created  without  the  wife's  written  consent  but 
that  the  debt  was  for  purchase  mon^  to  which 
the  wife's  homestead  right  was  subject. 
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Error  from  district  conrt,  Harris  ooTmty; 
John  G.  Tod,  Jndge. 

Action  by  the  Texas  Sayings  Sb  Real  Bs- 
tate  Investmait  Asaoclation  against  M.  L. 
Naquln  and  wife.  Tbere  was  a  Judgment 
for  plalntur.  Defendants  brought  error,  and 
certain  questions  were  certified  to  the  su- 
preme court  67  S.  W.  85.  Judgment  af- 
firmed. 

Plalntlft  contracted  to  convey  Umd  to  de- 
fendant; he  to  pay  In  Installments,  and  to 
keep  the  Improvements  Insured  for  plalntUTs 
benefit  After  some  payments  were  made, 
the  premises  were  destroyed  by  fire;  and 
plaintUf  refused  to  apply  the  money  received 
on  insurance  to  the  payment  of  Installments, 
but  expended  It  In  restoring  the  Improve- 
ments. Defendant  took  possession,  and  r»- 
fused  to  make  further  payments  unless  the 
insurance  money  be  credited  on  Installments; 
and,  on  plalntUTs  seeking  to  recover  tbe 
premises,  defendant  and  wife  pleaded  that 
the  premdses  were  their  homestead,  and  that 
the  amount  expended  In  restoring  the  Im- 
provemoits  was  not  a  lien  thereon,  because 
the  wife  had  not  consented  In  writing  to  the 
establishment  of  such  a  lien. 

Hutcheson,  Campbell  &  Hutcheson,  for  ap- 
pellants.   Ewlng  &  Ring,  for  appellee. 

GILL,  J.  (after  stating  the  facts).  This 
suit  was  brought  by  defendant  In  error  to 
recover  of  plaintiffs  In  error  a  piece  of  real 
estate.  At  a  former  day  of  this  term  we  cer- 
tified the  controlling  questions  to  the  su- 
preme conrt  and  their  answers  have  been 
certified  to  us  for  our  observance.  67  S.  W. 
8o,  4  Tex.  Ct  Rep.  405.  As  a  basis  for  the 
questions,  we  found  the  facts  fully.  They 
are  reported  In  connection  with  the  answers 
in  the  citation  supra,  and  we  do  not  deem  It 
necessary  to  embody  them  at  length  In  this 
opinion. 

Plaintiffs  in  error.  In  a  motion  to  revise 
ova  findings,  complain  that  some  of  the  facts 
found  are  In  confilct  with  the  verdict  of  the 
jury.  We  do  not  think  so.  The  case  was 
submitted  upon  special  Issues,  and  such  facts 
as  we  certified  which  were  not  covered  by 
the  answers  of  the  jury  either  appear  from 
the  undisputed  evidence^  or  can  be  supplied 
fi'om  the  evidence,  on  the  presumption  that 
tbey  had  been  found  by  the  trial  court  In 
support  of  Its  Judgment  It  would  serve  no 
useful  purpose  to  set  out  here  the  answers 
of  the  Jury,  for,  even  if  the  contention  of 
plaintiffs  in  error  is  correct  the  undisputed 
facts  remain  (and  were  found  by  the  Jury) 
that  the  house  was  burned  before  all  the 
notes  became  due;  and  the  answers  of  the 
supreme  court  are  to  the  effect  that  under 
the  facts  the  defendant  in  ecTor  had  the 
right  to  apply  the  Insurance  to  the  restora- 
tion of  the  premises,  for  the  Joint  benefit  of 
Itself  and  the  owner  of  the  property.  It  did 
tbla,  and  the  Judgment  of  the  trial  court  am- 
ply protects  plaintiffs  In  error  in  any  right 


which  could  posslldy  Innre  to  them  under  the 
case  as  made. 

It  Is  unnecessary  for  us  to  dispose  of  the 
various  assignments  of  error  in  detail.  None 
of  them  are  meritorious.  The  oontentlon 
that  the  court  erred  In  enforcing  the  debt 
and  lien  against  the  premises,  ignoring  the 
wife's  homestead  rights,  is  not  sound,  for 
the  reason  that  her  homestead  rights  are  bas- 
ed upon  a  title  acquired  In  this  transaction, 
and  the  debt  enforced  is  purchase  money,  to 
which  her  homestead  rights  are  Junior. 

The  Judgment  is  affirmed.    Affirmed. 


WHEELER  et  al.  v.  DUKB)  et  aL 

(Court  of  Civil  Appeals  of  Texas.     April  9, 

1002.) 

JTJDGMBNT8— PROBATE  ORDBRS— ENTRY  NUNO 
PRO  TONO-VOID  ORDHRa-BTATrTORY  RB- 
QUIRBMBNTS— 8VFFICIBN0Y  OF  EVIDENCE— 
GUARDIAN  AND  WARD  —  EDUCATION  AND 
MAINTENANCE  OP  WARD-CORPUS  OF  ES- 
TATE—AUTHORITY TO  USB. 

1.  Under  Rev.  St  art  1863,  providing  that 
all  orders  and  judgments  of  the  probate  court 
shall  be  nullities,  unless  entered  during  the 
term  at  which  they  were  rendered,  a  probste 
order,  on  the  back  of  which  the  judge  indorsed 
directions  to  enter.— it  not  being  his  custom  to 
use  a  probate  docket — and  which  was  iiand^d 
to  the  clerk  to  be  entered  on  the  minutes,  but 
wiiich  was  never  so  entered  during  the  term, 
was  void,  and  the  conrt  properly  refused  to 
enter  it  nunc  pro  tunc. 

2.  Under  Rev.  St  art  2549,  providing  that 
the  probate  court  may  direct  a  guardian  to  e.r- 
pend  a  specific  sum  for  the  education  and 
maintenance  of  his  ward,  though  it  may  ex- 
ceed the  ward's  income,  but  that  without  such 
direction  the  guardian  shall  not  be  allowed  for 
such  education  and  maintenance  more  thuu 
clear  income  of  the  estate,  an  order  of  a  pro- 
bate court  authorizing  a  guardian  to  use  for  tlie 
education  and  maintenance  of  his  wards  such 
portion  of  the  corpus  of  the  estate  "as  may  be 
sntndent"  for  such  purpose  was  void,  as  dele- 
gating to  the  guardian  the  duty  of  determining 
the  sum  reasonably  necessary  for  such  educa- 
tion and  support. 

3.  Upon  an  application  to  have  a  probata 
order  entered  nunc  pro  tunc,  the  uncontradict- 
ed evidence  showed  that  the  application  for  the 
order  was  indorsed  by  the  judge  as  granted, 
with  directions  to  enter, — this  being  hig  nsaal 
cnstom,  instead  of  using  a  probate  docket — 
and  that  the  order  was  then  handed  to  the 
clerk  to  be  entered  on  the  minutes,  but  was 
never  entered,  BeJd,  that  under  Rev.  St.  arts. 
19&4,  1355,  allowing  judgments  to  be  amended 
only  from  matters  of  record,  in  the  absence  of 
any  entry  upon  any  book  or  record  required 
by  law  to  be  kept  the  evidence  was  not  suffl- 
cfeut  to  Justify  an  entry  of  the  order  nunc  pro 
tune. 

Appeal  from  district  court,  Shelby  county; 
Tom  C.  Davis,  Judge. 

Proceedings  by  E.  B.  Wheeler  and  others 
against  Warwick  Duke  and  others  to  have 
a  probate  order  entered  nunc  pro  tunc.  Prom 
a  Judgment  of  the  district  court  affirming  a 
Judgment  of  the  probate  court  refusing  to  en- 
ter the  order,  petitioners  appeal.    Affirmed. 

L  O.  B.  Richardson,  A.  H.  McKnight,  3.  M. 
Sanders,  Drury  Field,  and  John  C.  Walker, 
for  appellants.  Bryarly  &  Polley,  tor  appel- 
lees. 
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PLSASA^ITS,  J.  Tills  proceeding  -was  In- 
stituted by  appellants  on  the  llth  day  of 
April,  1901,  In  tbe  probate  conrt  of  Shelby 
county;  the  object  of  the  suit  being  to  obtain 
an  order  of  said  court  to  enter  nunc  pro  tunc 
an  order  made  by  said  court  at  Its  October 
term,  1802,  In  the  guardianship  of  the  estate 
of  the  minor  heirs  of  W.  J.  Duke,  deceased. 
The  appellants  are  the  heirs  at  law  and  sure- 
ties upon  the  gniardlan's  bond  of  M.  W. 
Wheeler,  deceased,  -who  was  the  guardian  of 
said  minor  heirs  at  the  time  the  order  sought 
to  be  entered  nunc  pro  tunc  Is  alleged  to  bare 
been  made;  and  the  appellees  are  the  former 
wards  of  the  said  guardian,  and  the  owners 
of  the  estate  admlnist^ed  by  him.  The  pro- 
bate court  refused  to  have  said  order  entered 
none  pro  tunc,  and  upon  an  appeal  to,  and  a 
trial  de  novo  In,  the  district  court,  the  same 
Judgment  was  rendered.  The  petition  alleges 
that  M.  W.  Wheeler  qualified  as  guardian  of 
the  estate  of  the  minor  heirs  of  W.  J.  Duke, 

deceased,  on  the day  of  August,  1802, 

and  continued  to  act  as  such  until  bis  death, 
which  occurred  on  the  8th  day  of  January, 
1807,  at  which  time  said  guardianship  was 
still  pending,  and  has  never  been  closed;  that 
on  the day  of  October,  1802,  said  guard- 
Ian  made  application  in  writing  to  the  pro- 
bate court  of  Shelby  county,  in  which  said 
guardianship  was  pending,  showing  that  the 
Income  of  the  estate  of  said  minors  was  in- 
snfSdent  for  their  maintenance  and  education, 
and  asking  that  he  be  allowed  to  expend  a 
portion  of  the  corpus  of  said  estate  for  said 
purpose;  that  said  application  was  granted 
in  open  court  at  the  October  term,  1802,  and 
an  order  was  made  by  the  court  allowing  and 
authorizing  said  guardian  to  use  a  sufficient 
amount  of  the  body  of  said  estate  to  maintain 
and  educate  said  minors,  which  (Hrder  the 
court  directed  the  clerk  to  enter  upon  the 
minutes  of  the  court;  that  said  guardian 
caused  the  order  so  made  to  be  put  in  writ- 
ing, and  handed  same  to  the  clerk  to  be  pla- 
ced upon  the  minutes  of  the  court,  but,  for 
some  cause  not  known  to  petitioners,  the 
clerk  failed  to  enter  said  order  In  the  minutes; 
that  said  guardian  fully  believed  that  said 
order  had  been  duly  and  properly  entered  by 
the  clerk,  and  in  the  administration  of  said 
estate  expended  about  $800  of  the  corpus  of 
same  in  the  maintenance  and  support  of  said 
minors,  believing  that  be  was  fully  authorized 
so  to  do  under  the  order  of  said  court;  that 
said  guardian  never  became  aware  during 
his  lifetime  of  the  fact  that  said  order  had 
never  been  entered  in  the  minutes  of  the 
court,  and  petittoners  did  not  know  that  said 
order  had  never  been  entered  tmtll  about  the 
6th  day  of  April,  1901. 

The  following  exhibits  are  attached  to  the 
petition,  and  are  alleged  to  be  copies  of  the 
application  and  order  referred  to  In  the  peti- 
tion: 

Exhibit  A.  "In  the  Probate  Court  of  Shel- 
by County,  Texas,  October  Term.  1802.  To 
tb«  Hon.  W.  T.  Rlggs,  Judge  of  Said  Court: 


Your  petitioner,  M.  W.  Wheeler,  guardian 
of  the  estates  of  Warwick,  Jack,  Lula,  Maud. 
Norma,  Wheelor  and  Blanch  Duke,  minors, 
with  respect  shows  to  your  honor  that  the 
rents,  revenues,  and  Incomes  of  said  estates 
are  wholly  insufficient  to  support  or  educate 
said  minors,— there  being  no  Income  of  said 
estates,  except  the  Interest  on  the  claims  in 
favor  of  said  estates,  which  claims  are  all  on 
parties  who  are  insolvent,  and  nothing  can  be 
made  out  of  them  by  law,— and  prays  tbat  the 
court  grant  him,  as  guardian  of  said  estates, 
an  order  allowing  and  empowering  him  to  use 
a  sufficient  amount  of  the  means  of  said  es- 
tate to  maintain  and  educate  said  minors.  M. 
W.  Wheeler,  Guardian  of  Said  Minors." 

Exhibit  B.  "On  this  the day  of  Octo- 
ber, 1802,  the  application  of  M.  W.  Wheeler, 
guardian  of  the  estates  of  Warwick  Duke. 
Jack,  Iiula,  Maud,  Norma,  Wheder  and 
Blanch  Duke,  minors,  came  up  to  be  heard, 
and  after  the  conrt  seeing  said  application, 
and  hearing  the  evidence  In  support  thereof, 
and  It  appearing  to  the  satisfaction  of  the 
court  that  the  rents,  revenues,  and  incomes  of 
said  estates  are  wholly  Insufficient  to  support 
or  educate  said  minors,  said  application  is 
hereby  granted  In  all  things,  and  that  said 
guardian  is  hereby  authorized  and  empowered 
to  use  a  sufficient  amount  of  the  means  of 
said  estates  to  maintain  and  educate  said 
minors." 

Plaintiffs,  by  trial  amendment  filed  in  the 
district  court,  further  alleged  that  when  said 
application  was  presented  to  the  probate  court 
the  Judge  of  said  court,  W.  T.  Rlggs,  granted 
same  in  open  court,  and  made  and  officially 
signed  an  entry  in  writing  upon  the  back  of 
said  application  granting  same,  and  directed 
that  said  order  and  Judgment  be  prq;>ared  in 
writing  and  recorded  in  the  minutes  of  the 
court;  that  W.  T.  Rlggs  is  now  deceased,  bar- 
ing died  In  the  year  1808  or  1804,  and  that 
said  application,  and  the  Indorsement  of  the 
Judge  thereon,  together  with  the  decree  pre- 
pared and  handed  to  the  clerk,  as  well  as 
many  other  papers  and  documents  pertaining 
to  said  guardianship,  are  now  lost  or  destroy- 
ed, and  cannot  be  found;  and  tbat  it  was  the 
custom  and  usual  practice  of  said  Rlggs,  as 
probate  Judge,  to  make  his  entries  upon  the 
back  of  applications  presented  to  him.  Instead 
of  making  same  on  a  regular  probate  docket 
The  only  evidence  In  the  case  la  the  testimony 
of  E.  B.  Wheeler,  one  of  the  plainturs,  and 
J.  R.  Swanzy,' clerk  of  the  county  court  of 
Shelby  county.  Both  of  these  witnesses  testi- 
fy to  the  facts  alleged  in  the  petition.  E.  B. 
Wheeler  was  attorney  for  the  guardian,  and 
prepared  the  order  set  out  as  an  exhibit  to  the 
petition,  and  presented  same  to  the  county 
Judge,  who  approved  it  and  directed  him  to 
hand  it  to  the  clerk  to  be  recorded,  which  wit- 
ness did.  Swanzy  was  clerk  of  the  court  at 
that  time,  and  fully  corroborated  Wheeler  as 
to  the  granting  of  the  application  in  open 
court  by  the  Judge,  and  his  indorsement  upon 
the  application  that  the  same  was  granted. 
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and  also  as  to  ttie  preparation  of  the  order 
by  Wbeeler  at  the  request  of  tbe  Judge,  and 
the  presentation  of  said  order  to  him,  with  In- 
Btrnctionfl  to  enter  same  In  the  minntes  of 
the  conrt  This  witness  did  not  know  that  be 
had  neglected  to  enter  this  order  In  the  min- 
utes of  the  court  untU  a  short  time  before  the 
filing  of  this  suit  He  further  testified  that 
Judge  Rlggs  never  used  a  probate  docket,  ex- 
cept In  lunacy  cases,  and  always  entered  his 
order  on  the  back  of  applications  presented 
to  him.  Diligent  search  was  made  for  the 
original  application,  and  for  the  order  prepar- 
ed by  Wheeler  and  filed  In  the  case,  but  nei- 
ther could  be  found.  As  befwe  stated,  this 
eTidence  was  uncontradicted,  and  fnlly  sus- 
tains the  allegations  of  the  petition. 

After  tie  filing  of  the  trial  amendment  by 
the  plaintiffs,  the  court  below  overruled  a 
general  demurrer  to  tbe  petition,  but,  upon 
bearing  the  evidence,  rendered  Judgment  for 
the  defendants  on  the  ground  that,  the  evi- 
dence having  failed  to  show  that  any  entry  of 
said  order  was  ever  made  on  any  record  re- 
quired by  law  to  be  kept,  such  order  was  a 
nullity,  and  could  not,  therefore,  be  entered 
nunc  pro  tunc.  Article  1868,  Rev.  St.,  pro- 
vides that  all  orders,  decrees,  and  Judgments 
of  the  probate  court  shall  be  nullities,  unless 
entered  upon  the  re{;ords  of  the  court  during 
the  term  at  which  same  were  rendered.  If 
the  order  sought  to  be  entered  nunc  pro  tunc 
was  a  nullity  or  void  order,  for  any  reason, 
no  effect  or  validity  could  be  given  It  by 
having  it  entered  nunc  pro  tunc  upon  the  min- 
utes of  the  conrt.  The  entry  of  such  an  order 
would  have  afTorded  no  protection  to  the  ap- 
pellants against  any  claim  by  the  appellees 
for  moneys  Illegally  expended  by  their  guard- 
Ian,  and,  as  a  conrt  la  never  required  to  per- 
form a  vain  and  useless  act,  the  court  below 
properly  refused  to  have  the  order  entered 
upon  tbe  minutes  nunc  pro  tunc.  The  lan- 
guage of  the  statute  above  quoted  Is  plain 
and  nnnmblguons,  and  it  was  doubtless  In- 
tended to  apply  to  Just  such  cases  as  is  pre- 
sented by  this  record. 

We  think  the  Judgment  of  the  court  below 
may  be  affirmed  upon  the  further  ground  that 
the  order  In  question  was  one  which  the  pro- 
bate court  could  not  lawfully  make,  and  for 
that  reason  was  a  void  order.  Article  2549, 
Rev.  St,  provides  that  the  court  may  direct 
a  guardian  to  expend  a  specific  sum  for  the 
education  and  maintenance  of  his  ward,  al- 
though such  sum  may  exceed  the  Income  of 
the  ward's  estate,  but,  without  such  direction 
of  the  court  the  guardian  shall  not  be  allow- 
ed In  any  case  for  tbe  education  and  mainte- 
nance of  the  ward  more  than  the  clear  In- 
come of  the  estate.  Under  this  statute  tbe 
conrt  cannot  authorize  the  expenditure  of  any 
portion  of  the  corpus  of  the  ward's  estate  for 
the  education  and  maintenance  of  the  ward 
without  fixing  a  specific  amount  to  be  so  ex- 


pended. Tbe  order  sought  to  be  entered  nunc 
pro  tunc  does  not  fix  the  amount  to  be  ex- 
pended for  the  education  and  maintenance  of 
the  wards,  but  authwlzes  the  guardian  to  use 
such  portion  of  the  corpus  of  the  estate  as 
may  be  sufficient  to  maintain  and  educate  the 
minors.  The  statute  clearly  and  explicitly 
places  upon  the  court  the  duty  and  responsi- 
bility of  determining  what  amount  shall  be 
deemed  sufficient  for  the  proper  maintenance 
and  education  of  the  wards,  and,  unless  a  spe- 
cific sum  Is  fixed  by  the  court  for  such  pur- 
pose, the  guardian  can  only  expend  the  In- 
come of  the  estate.  This  exercise  of  Judicial 
discretion  Imposed  by  the  statnte  upon  the 
court  cannot  be  delegated  by  him  to  the 
guardian,  and  an  order  of  the  court  which 
leaves  the  determination  of  the  sum  to  be  so 
expended  to  the  discretion  of  the  guardian  Is 
unauthorized  and  void.  It  is  doubtless  true 
that  the  guardian  in  this  case  only  expended 
such  sums  as  were  reasonably  necessary  for 
the  maintenance  and  support  of  his  wards,  but 
this  statute  Is  plain  and  Imperative,  and  can- 
not be  disregarded.  Smyfhe  v.  Lumpkin,  62 
Tex.  242:  Jones  v.  Parker,  67  Tex.  76,  3  8. 
W.  222. 

If  our  condnsioD  that  the  order  was  unau- 
thorized and  void,  and  for  that  reason  should 
not  have  been  entered  nunc  pro  tunc,  is  not 
sound,  we  are  of  opinion  that  the  Judgment 
of  the  court  below  should  nevertheless  be  af- 
firmed because  the  evidence  of  the  rendition 
of  the  Judgment  or  order  by  tbe  probate  court 
was  not  sufficient  to  authorize  its  entry  nunc 
pro  tunc.  The  courts  of  the  several  states 
hold  conflicting  views  upon  this  subject  Mr. 
Freeman,  in  his  work  on  Judgments,  says 
that  the  probable  weight  of  authority  sus- 
tains the  rule  that  only  by  some  entry  or 
memorandum  on  or  among  the  records  of  tbe 
court  can  the  rendition  of  a  Judgmoit  be  prov- 
en. "An  entry  must  somewhere  be  found  and 
produced  In  court,  apparently  made  by  tbe 
authority  of  the  conrt  It  must  be  in  some 
book  or  record  required  by  law  to  be  kept  In 
that  conrt"  1  Freem.  Judgm.  {  61.  This  rule 
was  quoted  with  approval  by  our  supreme 
court  in  the  case  of  Cbmoron  v.  Thurmond, 
66  Tex.  22,  and  is  to  accord  with  our  statu- 
tory role  on  the  subject  of  amending  Judg- 
ments, which  can  only  be  done  from  matter 
appearing  In  the  record.  Rev.  St.  arts.  1354, 
135G;  Railway  Oo.  v.  Haynes,  82  Tex.  466* 
18  S.  W.  606.  The  law  did  not  require  the 
Judge  to  make  an  entry  of  his  order  upon 
any  paper  filed  to  the  guardianship,  nor  that 
any  record  of  such  order  should  be  kept  else- 
where than  upon  the  Judge's  docket  and  the 
minute  book  of  the  court.  Under  the  rule 
above  quoted,  the  evidence  In  this  case  was 
not  sufficient  to  authorize  the  entry  of  the  or- 
der. 

The  Judgment  of  the  court  below  should  be 
affirmed,  and  it  is  so  ordered.    Affirmed. 
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CO.i 
(Court  of  Civil  Appeals  of  Texas.     Mareli  29, 

1902.) 

tBLBGRAPH   COMPANIES— MBSSAGES   IN  CARS 
OF  ANOTHBR— DELIVBRY— DILiaENCB— 

QUESTIONS  FOR  JURY. 
Where  a  telegrapli  compauy  accepts  a  mes- 
sage for  dellTery  to  an  addressee  la  care  of  a 
business  firm,  after  being  informed  bj  the 
sender  that,  if  the  addressee  was  away,  the 
tirm  would  forward  messaees  to  him,  and,  the 
addressee  not  being  foond,  and  the  business 
office  of  snch  firm  being  dosed,  the  messenger, 
without  further  attempt  to  find  the  memberu 
of  the  firm,  who  are  well  known,  delivers  the 
message  to  the  clerk  of  a  hotel  at  which  the 
addressee  resides,  who  directs  it  forwarded  to 
another  address,  and  it  is  not  delivered,  in  an 
action  b;  the  sender  for  failure  to  deliver  the 
court  cannot  properly  direct  a  verdict  for  the 
company. 

Appeal  from  district  court,  Cooke  county; 
D.  B.  Barrett,  Judge. 

Action  by  L.  G.  Barefoot  against  the  West- 
on Union  Telegraph  Company.  There  was  a 
judgment  in  favor  of  defendant,  and  plain- 
tiS  appeals.    Reversed. 

Potter  &  Potter,  for  appellant  Wilklns  & 
Vinson  and  N.  I^  Lindsley,  for  appellee. 

COSHER,  C.  J.  This  salt  was  instituted 
by  appellant,  I .  G.  Barefoot,  in  the  district 
court  of  Cook  county,  against  the  appellee, 
for  damages  In  the  sum  of  (1,260,  alleged 
to  have  been  sustained  by  plaintitt  on  ac- 
count  of  the  negligence  of  the  appellee  com- 
pany In  failing  to  deliver  the  following  tele- 
gram: "Chlckasba,  I.  T.,  Jan.  13,  1901.  To 
D.  R.  Fant,  care  D.  Sullivan  &  Co.,  San  An- 
tonio, Texas:  Meet  me  at  Fort  Worth  Mon- 
day. Will  close  deal  for  steers.  Answer. 
U  G.  Barefoot."  D.  R.  Fant  resided  in  San 
Antonio,  but  had  cattle  situated  in  the  Indian 
Territory,  near  Ghick^sba,  where  Barefoot  re- 
sided. Prior  to  the  ISth  day  of  January, 
Fant  bad  authorized  Barefoot  to  sell  said  cat- 
tle, agreeing  to  give  him  as  compensation 
therefor  50  cents  for  each  one  sold;  and 
pursuant  thereto  Barefoot  had  contracted 
with  Russell,  a  responsible  buyer,  for  the 
sale  of  2,500  bead  of  the  cattle,  and  Bare- 
foot thereupon  wired  Fant  as  Indicated  above, 
for  the  purpose  of  concluding  the  sale.  The 
telegram,  as  above  set  out,  was  received  by 
appellee's  receiving  agent  in  San  Antonio 
about  noon  of  the  same  day,  and  the  car- 
rier to  whom  It  had  been  delivered  for  that 
purpose  took  It  to  the  business  office  of  D. 
Sullivan  &  Co.,  In  whose  care  the  telegram 
had  been  sent,  then  doing  business  in  San 
Antonio,  but  found  the  doors  closed,  it  being 
Sunday.  The  carrier  thereupon  took  it  to 
the  hotel  at  which  Fant  made  his  home  while 
in  the  city,  but  found  that  he  had  departed 
on  a  temporary  visit  to  points  la  Mexico. 
The  clerk  of  the  hotel,  however,  directed  that 
it  be  forwarded  to  an   address  he  gave   in 

>  Rehearing  deoled  April  19,  1902,  and  application 
for  writ  of  error  dismissed  by  supreme  court  for 
■want  of  jurisdiction. 


Mexico,  the  clerk  receiving  tbe  telegram  for 
the  purpose  of  Indorsing  such  address  on  the 
envelope  and  of  procuring  the  telegram  to  be 
so  forwarded.  The  telegram  was,  by  the  car- 
rier, returned  to  the  office  of  appdlee.  and 
forwarded  as  the  clerk  bad  directed,  but  it 
seems  that  It  had  been  improperly  directed; 
at  least  It  never  reached  Fant,  of  which  fact 
the  office  in  San  Antonio  was  soon  thereafter 
informed.  Appellee  made  no  further  effort 
to  deliver,  and  the  telegram  was  never  la 
fact  delivered  to  either  Fant  or  to  D.  Sulli- 
van &  Co.  until  some  time  in  March  there- 
after, when  too  late  to  complete  the  sale  con- 
tracted by  Barefoot.  On  leaving  San  An- 
tonio for  Mexico,  Fant  had  authorized  said 
clerk  of  the  hotel  to  receive  and  to  forward  to 
him  at  an  address  given  all  letters -and  tele- 
grams that  might  come  to  Fant's  address 
during  his  absence.  The  two  members  of  the 
banking  firm  of  D.  Sullivan  &  Co.  had  long 
lived  in  San  Antonio,  and  were  well  known, 
and  there  was  evidence  tending  to  show  that 
they  knew  Fanf  s  address  in  Mexico,  and 
would  have  forwarded  the  telegram  thereto 
had  it  been  delivered  to  them  as  directed; 
or  that,  had  delivery  thereby  not  been  i>er- 
fected,  they  would  have  retained  the  tele- 
gram, and  within  sufficient  time  have  deliv- 
ered it  to  Fant  upon  his  return.  Had  Fant 
received  the  telegram  while  in  Mexico,  or  up- 
on his  return  therefrom,  he  would  at  once 
have  acted  in  accordance  with  Its  direction, 
and  proceeded  to  Ft.  Worth,  and  he  and  Rus- 
sell would  have  closed  the  trade  npon  tbe 
terms  agreed  upon  by  Barefoot  Upon  the 
conclusion  of  the  evidence  the  court  directed 
the  jury  to  return  a  verdict  for  the  defendant 
which  was  accordingly  done,  and  this  ap- 
peal has  been  prosecuted  from  the  judgment 
entered  In  accordance  therewith. 

We  think  the  court  erred,  as  assigned,  in 
giving  the  peremptory  instruction.  Counsel 
for  appellee  Insists  with  considerable  force 
that  the  real  contract  entered  into  on  the 
part  of  the  appellee  was  to  exercise  reason- 
able diligence  to  deliver  the  message  to  Fant 
and  that  this  duty  was  discharged  by  deliv- 
ery to  the  clerk  of  the  hotel  in  San  Antonio; 
the  following  authorities  being  cited  In  sup- 
port of  this  contention:  Telegraph  Co.  v. 
Houghton,  17  S.  W.  &16,  82  Tex.  661,  15  L.  R. 
A.  129,  27  Am.  St  Rep.  918;  Same  v.  Jack- 
son (Tex.  Civ.  App.)  46  S.  W.  279;  Same  v. 
Young,  77  Tex.  245,  13  S.  W.  985,  19  Am. 
St  Rep.  751;  Same  t.  Woftord  (Tex.  Sup.) 
60  S.  W.  646;  Joyce,  Electric  Law,  p.  "Si; 
Telegraph  Co.  t.  Mitchell  (Tex.  Sup.)  44  S. 
W.  274,  40  L.  R.  A.  209,  66  Am.  St  Rep 
906;  Id.  (Tex.  Civ.  App.)  44  S.  W.  10T5. 
These  authorities  probably  support  the  propo- 
sition advanced  where  the  suit  is  by  or  in 
behalf  of  the  addressee  In  the  message.  In 
this  case,  if  Fant  bad  sued,  alleging  negli- 
gence in  delivery,  he  would  doubtless  be  con- 
cluded by  the  fact  that  the  telegram  had 
been  delivered  to  the  clerk  of  the  hotel,  who 
had  been  specially  authorized  by  Fant  to  n- 
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celve  it  In  racb  case,  as  to  him,  appellee's 
duty  of  diligence  In  delivery  would,  under 
the  circumstances,  seem  to  have  t>een  entire- 
ly discharged.  But  here  the  sender  sues,  and 
he  testified:  "At  the  time  I  delivered  this 
message  to  the  operator  at  Chickasha  I  told 
him  that  I  had  sold  Fanf  s  cattle;  that  I  had 
$1,250  in  the  deal,  and  that  I  wanted  him  to 
rush  the  message  through.  I  told  him  that 
Font  had  told  me  that,  as  he  was  away  so 
much,  to  always  send  the  messages  in  care 
of  D.  Sullivan  &  Co.,  as  they  always  Icnew 
where  he  was,  and  would  forward  the  mes- 
sages to  him."  We  think,  therefore,  that 
the  contract  between  the  appellee  company 
and  Barefoot  was  to  exercise  reasonable  dili- 
gence to  deliver  the  telegram  to  Fant  If  In 
San  Antonio,  and,  in  case  of  his  absence, 
then  to  exercise  like  diligence  to  deliver  it  to 
D.  Sullivan  &  Co.  There  was  undoubtedly 
evidence  tending  to  show  that  notwithstand- 
ing the  failure  to  find  tbe  office  of  D.  Sullivan 
&  Co.  open  on  Snnday,  members  of  that  firm 
could  easily  have  been  found,  or,  If  not  found 
upon  that  day,  that  they  could  have  been 
readily  found  the  succeeding  day;  and  that, 
bad  the  telegram  been  so  delivered  to  D.  Sulli- 
van &  Co.,  Fant  would  probably  have  re- 
ceived it  In  time  to  effect  the  object  of  its 
transmission.  The  evidence  as  a  whole  tends 
t(  show  that  at  the  time  of  the  delivery  of 
tlif!  telegram  to  appellee's  agent  in  Chlckasha 
it  was  in  the  contemplation  of  the  parties  to 
the  contract  that  Fant  might  be  absent  from 
the  place  of  destination,  and  a  further  trans- 
mission of  the  telegram  thereby  become  nec- 
essary. Barefoot  the  sender,  undoubtedly 
bad  the  right  tu  provide  against  tbis  contin- 
gency, and  to  select  the  agent  at  agents 
whom  he  could  best  trust  as  the  medium 
through  which  its  furtha  transmission  might 
be  secured.  This  he  did  with  appellee's  con- 
currence, and  we  Hilnk  appellee's  agents  In 
San  .untonlo,  In  assuming  to  decide  for  them- 
selves that  the  derk  of  tbe  hotel  was  the 
more  available  or  certain  medium,  did  so  at 
their  peril.  Fant  himself,  in  so  far  as  .it  af- 
fected appellant's  rights,  had  no  authority  to 
direct  the  delivery  of  the  message  in  tbe  con- 
tingency contemplated  to  a  person  other  than 
those  designated  by  ai)pellant  The  case 
might  be  different  did  the  evidence  show  that 
tbe  clerk  had  been  authorized  to  receive  and 
act  upon  telegrams  of  the  character  in  ques- 
tion; but  It  appears  that  bis  authority  ex- 
tended merdy  to  tbe  receipt  of  telegrams  and 
letters  directed  to  F&nt  for  the  purpose  of 
having  the  same  forwarded.  In  the  case  of 
Telegraph  Co.  v.  Dryburg,  35  Pa.  298,  78  Am. 
Dec.  338,  one  Robert  I«  Roy  sent  to  Dry- 
burg, in  Philadelphia,  the  following  telegram: 
"Send  me,  for  Wednesday  evening,  two  band 
bouquets,  very  bandaome;  one  of  five  and  one 
of  ten  dollars."  In  the  message  as  received 
in  Philadelphia  the  words  "two  band"  bou- 
quets had  been  changed  so  as  to  read  "two 
hundred"  bouquets.  In  the  opinion  holding  the 
telegraph  company  liable  for  tbe  damage  oc- 
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casioned  by  the  unauthorized  change  in  the 
telegram,  which  bad  been  made  by  the  sending 
agent  of  the  company,  the  supreme  court  of 
Pennsylvania,  speaking  through  Woodward, 
J.,  say:  "The  telegraph  company  did  not 
send  Le  Roy's  message  as  be  wrote  It.  If 
written  as  the  company's  agent  read  H,  the 
word  'hand'  was  vrrltten  'hund';  and.  If  tbe 
company  had  sent  the  word  Hiund'  to  Dry- 
burg, they  would  have  been  In  no  fault.  Their 
agent  however,  assumed  that  'hundred'  was 
meant  and  accordingly  added  the  three  letters, 
•red,'  which  did  all  the  mischief.  We  do 
not  imdo'stand  that  there  was  any  dot  after 
the  letters  'bund,'  to  Indicate  a  contraction; 
so  that  tbe  agent's  Inference  that  'hundred' 
was  the  word  meant  was  entirely  gratui- 
tous." In  the  case  of  Thompson  v.  Telegraph 
Co.  (Tex.  Civ.  App.)  30  S.  W.  250,  a  tele- 
gram from  Dallas  to  "Jane  Thompson,  care 
of  Mr.  Blanton,  Meridian,  Texas,"  was  deliv- 
ered by  the  receiving  agent  of  the  company 
at  Meridian  to  a  bus  driver  for  delivery  to 
Mr.  Blanton;  Jane  lliompson  not  being  with- 
in free-delivery  limits.  m>ere  was  evidence 
tending  to  show  that  Blanton  had  authorized 
the  bus  driver  and  others  to  receive  telegrams 
of  the  character  there  in  question  for  the  pur- 
pose of  delivery  to  him.  This  court  there 
held,  in  effect  that  the  duty  of  the  telegraph 
company  had  not  been  discharged,  and  In 
discussing  the  contract  of  transmission  we 
say:  "Blanton  was  in  no  sense  a  party  to  It 
or  Interested  in  it;  hence  he  had  no  power 
to  waive  the  personal  delivery  which  it  Im- 
posed on  appellee  in  behalf  of  appellant  The 
undertaking  was,  not  to  deliver  the  message 
to  Blanton,  or  some  person  appointed  by  him 
to  receive  it  but  to  Blanton  himself  or  appel- 
lant and  to  no  one  else."  Upon  another  ap- 
peal in  the  same  case  the  conclusion  so  an- 
nounced was  adhered  to  by  us  In  an  oral 
opinion,  and  tbe  Judgment  was  affirmed; 
the  supreme  court  refusing  writ  of  error  May 
16,  1001.  In  the  recent  case  of  Telegraph 
Co.  ▼.  Turner,  60  S.  W.  432,  decided  by  our 
supreme  court  upon  certified  question.  It  was 
held  to  constitute  negligence  for  the  company 
to  undertake  to  send  a  message  to  a  point 
beyond  its  line,  as  it  had  contracted  to  do, 
over  a  telephone  line  other  than  as  directed 
by  the  sender.  The  court  say:  "Turner,  the 
sender  of  the  message,  had  the  right  to  di- 
rect that  it  be  sent  by  way  of  Naples,  and 
the  attempt  to  send  It  by  Atlanta  was  not 
a  discharge  of  the  duty  which  the  company 
owed  him.  The  company  was  engaged  in 
tbe  operation  of  a  line  and  the  transmission 
of  messages  to  Naples,  and  was  charged  by 
law  with  the  duty  of  sending  messages  to 
that  point  for  all  persons  upon  payment  of 
the  proper  charges.  Tills  obligation  gave  to 
Turner  the  rig'ht  to  demand  that  his  mes- 
sage be  sent  to  that  point,  and  delivered  to 
the  agents  of  the  company  operating  the  tele- 
phone line  from  there  to  Linden.  The  de- 
fendant also  held  itself  out  as  willing  to  un- 
dertake the  duty.  In  addition  to  that  Just 
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defined,  of  torwaxdiDg  messages  over  connect- 
ing lines,  acting  as  the  agent  of  tlie  sender. 
In  employing  it  to  perform  the  latter  serv- 
ice, the  sender  undoubtedly  had  the  right  to 
Instruct  It,  as  any  other  agent,  to  send  the 
message  over  a  particular  connecting  line 
with  which  it  was  doing  business." 

We  think,  therefore,  as  stated  in  the  be- 
ginning of  this  opinion,  that  the  court  erred 
in  giving  the  peremptory  instruction  of  which 
complaint  is  made,  and  that  the  Judgment 
should  be  reversed,  and  cause  remanded  for 
a  new  trial  in  accordance  wltb  the  views 
herein  expressed. 

HUNTER,  J,  not  sitting. 


TUCKER  et  nx.  V.  INTERNATIONAL  &  O. 
N.  R.  CO. 

(Court  of  Civil  Appeals  of  Texas.     March  26, 
1902.) 

RAILROADS— ACCIDBNT  ON  TRACK-CONTRIBP> 
TORY  NBOLiaBNCB-RBS  IPSA  LOQUITUR. 

In  actiou  against  a  railroad  for  death  It 
was  shown  that  deceased  was  Idlled  by  a  train 
at  a  place  where  there  was  no  crosaing.  There 
was  no  evidence  to  show  how  he  was  struck, 
nor  did  it  appear  that  any  employe  of  the 
trains,  one  of  which  must  nave  collided  with 
him,  saw  him.  Held,  that  deceased  must  have 
been  on  the  track,  or  so  near  that  the  danger 
was  apparent,  and  there  could  be  uo  recovery, 
because  of  contributory  negligence. 

On  Rehearing. 

The  mere  fact  that  one  is  run  over  and 
killed  by  a  train,  in  the  absence  of  any  evi- 
dence ns  to  the  manner  iu  which  the  accident 
occurred,  raises  no  presumption  of  negligence 
on  the  part  of  the  railroad. 

Error  from  district  court,  Travis  county; 
P.  G.  Morris,  Judge. 

Action  by  Leonard  T.  Tucker  and  wife 
against  the  International  &  Great  North- 
em  Railroad  Company.  From  a  judgment 
tar  defendant,  plaintiffs  bring  error.  Affirm- 
ed. 

Moore  &  Moore,  D.  H.  Doom,  and  D.  W. 
Doom,  for  plaintiffs  in  error.  S.  R.  Fisher 
and  N.  A.  Stedman,  for  defendant  in  error. 

FISHER,  C.  J.  This  suit  is  by  Leonard 
T.  Tucker  and  Sarah  F.  Tucker,  his  wife, 
against  the  International  &  Great  Northern 
Railroad  Company,  seeking  to  recover  dam- 
ages for  the  death  of  their  son,  Lemuel  H. 
Tucker,  which  It  is  claimed  resulted  from 
the  negligence  of  the  agents  and  servants  of 
def^idant  in  charge  of  a  train  operated  by 
them  over  its  track.  The  grounds  of  negli- 
gence alleged  are:  FUrst,  running  a  train 
within  the  limits  of  the  city  of  Austin  with- 
out sounding  the  whistle  or  ringing  the  bell 
to  and  across  a  crossing,  which  it  is  alleged 
the  citizens  of  Austin  and  the  said  Lemuel 
commonly  used  with  the  consent  and  ac- 
quiescence of  the  defendant,  while  said  Iicm- 
uel  was  attempting  to  cross  the  same,  and 
thereby  killing  hlnr;    second,  running  said 


train  to  and  over  said  crossing  at  a  greater 
rate  of  speed  than  six  miles  an  hour,  the 
maximum  speed  allowed  by  an  ordinance  of 
the  city.  Defendant  pleaded,  besides  demur- 
rers, a  general  denial,  and  specially  that  the 
place  where  the  accident  occurred,  was  not  a 
crossing,  public  or  any  other  sort,  nor  a 
place  where  defendant  rested  under  any  ob- 
ligation or  duty  to  maintain  a  lookout  to 
discover  the  said  Lemuel,  or  any  other  per- 
son, near  Its  track;  that  the  said  Lemuel 
was  a  trespasser;  and  that.  If  killed  by  a 
train  of  defendant,  bis  death  resulted  direct- 
ly and  proximately  from  his  own  nesUgmce 
or  want  of  ordinary  care. 

Upon  the  trial  of  the  case  the  court  In- 
structed a  verdict  in  favor  of  appellee.  This 
was  a  correct  disposition  of  the  case.  The 
conclusion  to  be  drawn  from  the  facts  in  ef- 
fect support  the  special  defenses  alleged.  It 
appears  that  the  deceased  was  killed  at  a 
place  on  the  railway  track  where  there  was 
no  public  or  private  crossing;  and  It  is  ap- 
parent from  the  evidence  that  he  must  have 
been  on  the  track,  or  ao  near  thereto,  whoi 
struck  by  the  passing  train,  as  to  charge 
him  with  contributory  negligence.  The  tes- 
timony does  not  disclose  definitely  which  one 
of  the  appellee's  trains  struck  him,  but  the 
accident  must  have  occurred  some  time  be- 
tween 12  o'clock  at  night  and  about  half 
past  5  In  the  morning,  when  his  body  was 
discovered  by  the  engineer  of  a  south-bound 
passenger  train.  He  was  struck,  evidently, 
by  a  train  going  south  over  the  appellee's 
road,  and  the  evidence  shows  that  from  the 
time  he  was  last  seen  up  to  tbe  time  when 
his  body  was  discovered  by  the  engineer  of 
the  south-bound  passenger  train,  two  freight 
trains  had  passed  over  tbe  road  going  south; 
and  the  Inference  is  clear  that  one  of  these 
trains  must  have  struck  hlnr,  but  which  the 
evidence  does  not  disclose.  Nor  are  there 
any  facts  or  circumstances  shown  by  the 
evidence  Indicating  how  he  was  struck;  nor 
does  It  appear  that  any  of  the  employes 
operating  either  one  of  the  trains  that  could 
have  possibly  struck  him  saw  him  in  time 
to  have  avoided  the  collision;  but,  upon  the 
contrary,  from  the  evidence  of  the  eng^lneers, 
in  the  record,  operating  these  two  trains.  It 
appears  that  they  did  not  see  him,  nor  did 
they  have  any  knowledge  of  the  fact  at  that 
time  that  either  bad  collided  with  him.  The 
facts  in  the  record  clearly  show  that  he 
must  have  been  on  tbe  track,  or  bo  near 
thereto  that  danger  from  a  passing  train  was 
apparent;  and  the  conclusion  is  irresistible 
that  when  he  put  himself  in  this  position  he 
was  guilty  of  contributory  negligence.' 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed.    Affirmed. 

Opinion  on  Rehearing. 

(April  23,  1902.) 

If  we  were  mistaken  (which  we  do  not 
think  to  be  the  case)  in  tbe  findings  of  fact 
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to  Trblcb  our  attentloD  is  directed  in  the  first 
KTOimd  stated  In  the  motion  for  rehearing,  it 
"wonld  not  change  the  disposition  of  the  case. 
From  the  facts  and  evidence  bearing  on  the 
manner  in  which  the  deceased  was  Idlled,. 
and  the  circumstances  connected  with  that 
transaction,  a  result  is  reached  for  which 
no  action  could  be  successfully  prosecuted. 
So  far  as  tbe  evidence  is  concerned.  It  is  one 
of  those  nnexplalned  transactions  that  must 
remain  a  mystery.  We  cannot  assume  neg- 
llgence  upon  the  part  of  the  appellee  slmfply 
because  one  of  its  trains  ran  over  and  killed 
the  deceased.  It  is  not  a  case  in  which  neg- 
ligence can  be  presumed  from  tbe  acci- 
dent This  Is  not  a  case  In  which  the  doc- 
trine of  res  Ipsa  loquitur  applies.  The  en- 
gine's of  both  of  the  two  trains,  either  one 
of  which  must  have  killed  tbe  deceased,  tes- 
tified without  contradiction  that  they  did 
not  see  him  upon  the  tracic,  and  did  not 
know  that  their  locomotives  or  any  part  of 
tbe  train  bad  struck  him.  That  the  deceased 
was  upon  the  track,  or  so  near  thereto  as  to 
be  In  a  place  of  danger.  Is  clearly  estab- 
lished by  the  fact  that  he  was  struck  by  one 
of  the  passing  trains.  There  was  nothing  to 
obstruct  the  view  «f  tbe  train  at  the  place 
where  bis  body  was  found;  and,  occupying 
tbla  position  of  danger,  if  he  bad  exercised 
tbe  proper  care  and  caution,  be  must  have 
known,  and  should.  In  tbe  nature  of  things, 
have  known,  of  the  approaching  train.  In 
fact  upon  this  branch  of  tbe  case,  the  only 
conclusion  that  can  be  reached  is  that  the 
deceased  was  guilty  of  contributory  negli- 
gence. Such  being  the  case,  and  the  evi- 
dence in  the  record  disproving  tbe  exist- 
ence of  discovered  peril,  there  remains  no 
theory  that  would  Justify  a  recovery  by 
plaintiff. 


HOUSTON  ft  T.  C.  R.  CO.  r.  PHILLIO.t 

(OouTt  of  Civil  Appeals  of  Texas.     March  5, 
1802.) 

CARRIERS  —  WAITINO    ROOMS  —  ASSAULTS    ON 
PASSENaSRS-SAMAQBS-BXCESSIVBNBSS. 

1.  Where  a  carrier  permits  a  person  in  a 
dmnkeu  condition  to  enter  its  waiting  room, 
nse  indecent  langnage,  and,  being  armed  with 
a  knife,  to  make  an  assaalt  on  a  female  pas- 
senger, causing  her  to  become  nervous  and 
sick  from  fright,  a  verdict  for  $400  is  not  ex- 
cessive. 

2.  Where  a  carrier  permits  a  drunken  person 
to  enter  its  waiting  room,  and  use  vulgar  lan- 
guage, and  with  au  open  knife  to  assaalt  pas- 
sengers. It  ranuat  shield  itself  from  injuries  to 
a  female  passenger,  resulting  from  the  fright 
on  tlie  ground  that  tbe  agent  in  charge  of  the 
room  merely  regarded  the  matter  as  a  joke. 

Appeal  from  district  ooiurt  Fails  county; 
S.  B.  Scott  Judge. 

Action  by  Steve  Pbillio  against  the  Hous- 
ton ft  Texas  Central  Railroad  Company. 
There  was  a  Judgment  In  favor  of  plaintiff, 
and  defendant  appeals.    Affirmed. 


<  Rrh^aring  denied  April  9,  1902,   and  writ  ot  er- 
ror denied  by  aupreme  court. 


A.  P.  McCormick  and  Frank  Andrews,  for 
appellant  E.  T.  Johnson,  T.  N.  Graham, 
and  N.  J.  Lewellyn,  for  appellee. 

FISHER,  C  J.  This  Is  an  action  by  the 
app^ee,  Steve  Phllllo,  against  tbe  railroad 
company,  to  recover  damages  for  Injuries 
sustained,  arising  from  the  following  state 
of  facts,  which  are  as  substantially  alleged 
in  his  petition:  Plaintiff  and  bis  wife  went 
to  the  depot  <rf  the  appellant's  road  in  the 
town  of  Calvert  for  the  purpose  of  procur- 
ing a  ticket  for  his  wife  to  the  town  of  Mar- 
lln.  She  at  tbe  time  was  sick,  and  in  fee- 
ble condition.  While  waiting  in  the  wait- 
ing room  of  the  depot  for  the  train,  and  aft- 
er the  tldiet  bad  been  purchased  and  the 
baggage  checked,  tbe  defendant  permitted 
one  Allen,  who  was  alleged  to  be  a  strong, 
active,  and  robust  white  man,  and,  being  In 
a  drunken  and  rowdy  condition,  sang  vulgar 
and  Indecent  songs,  and  used  vulgar  and  In- 
decent language  in  tbe  presence  of  plaintiff 
and  his  wife^  and,  being  armed  with  a  pock- 
etknife,  open,  in  bis  hand,  made  an  unjus- 
tifiable assault  upon  the  plaintiff  and  his 
wife,  by  which  tbe  plaintiff  and  his  wife 
wore  greatly  Intimidated,  causing  them  to 
become  frightened,  and  causing  plaintiff's 
wife  to  become  very  nervous  and  sick. 
There  are  further  allegations  to  the  effect 
that  the  agent  of  the  plaintiff  at  the  depot 
at  that  time  was  present  and  witnessed  the 
assault  and  wrongful  conduct  as  alleged.  In- 
flicted upon  the  plaintiff  and  his  wife  by 
Allen,  or  was  In  a  position  to  see  the  same, 
and  that  no  steps  were  taken  by  the  agent 
to  prevent  the  assault  or  the  wrongful  con- 
duct complained  of.  Upon  trial  of  tbe  case 
below  verdict  and  judgment  were  In  favor  of 
the  plaintiff  for  the  sum  of  $400.  We  find 
that  the  evidence  In  the  record  substantially 
sustains  these  averments,  and  the  Judgment 
and  verdict  below  are  supported  by  tbe  evi- 
dence found  in  the  record. 

Complaint  is  made  that  the  verdict  Is  ex- 
cessive. There  is  no  merit  In  this  assign- 
ment In  our  opinion,  the  evidence  would 
have  Justified  a  verdict  for  a  much  larger 
sum. 

We  do  not  think  any  error  is  sbown  by  the 
ruling  complained  of  In  the  third  assignment 
of  error.  In  view  of  what  la  stated  by  tbe 
court  in  qualifying  the  bill  of  exception,  the 
argument  of  appellee's  counsel  was  not  Im- 
proper. The  authorities  of  this  state  Justify 
the  charge  of  the  court  complained  of  In  the 
fourth  assignment  of  error. 

The  charge  complained  of  In  the  fifth  as- 
signment of  error  was  proper.  Tbe  Jm7 
had  the  right  to  Infer  from  tbe  facts  proven 
that  the  wife  of  the  plaintiff  sustained  the 
Injuries  complained  of.  Our  ruling  upon  the 
facts  disposes  of  the  sixth  assignment  of 
error.  Tbe  seventh  assignment  of  error  is 
without  merit  So  far  as  the  plaintiff  and 
bis  wife  are  concerned,  there  is  no  theory 
that  arises  from  the  facts  that  would  Justify 
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tbe  conclusion  tliat  tbe  desperado  Allen  did 
not  Intend  tbe  consequences  that  would  like- 
ly result  from  bis  conduct,  and  tbat  be  was 
merely  Joking  wben  Inflicting  the  outrages 
complained  of.  The  appellant  could  not 
shield  Itself  upon  the  theory  tbat  it  appeared 
to  its  agent  that  Allen  was  merely  Joking  In 
the  conduct  complained  of.  Allen  may  have 
enjoyed  the  situation,  and  It  may  possibly 
have  afforded  merriment  to  the  agent  of  the 
appellant,  but  all  tbe  evidence  In  tbe  record 
clearly  indicates  that  It  was  a  serious  mat- 
ter, BO  far  as  the  plaintiff  was  concerned; 
and  there  was  nothing  in  tbe  conduct  com- 
plained of  that  would  Justify  tbe  conclusion 
tbat  the  plaintiff  enjoyed  the  matter,  or  was 
participating  in  the  amusement  and  fun  af- 
forded Allen  and  tbe  spectators. 

We  find  no  error  In  the  record,  and  tbe 
Judgment  Is  afSrmed.    Affirmed. 


SPARKS  et  al.  t.  HALL  et  aL< 

(Ckwrt  of  dTll  Appeals  of  Texas.     April  2, 
1002.) 

TRESPASS  TO  TRY  TITLB^ADVBRSB  POS3BS- 
SION— LIMITATIONS— FINDINOB. 

1.  Where  the  court's  condasiona  of  law  do 
not  show  OD  what  lune  judgment  la  based,  it 
must  be  affirmed,  if  the  facta  sustain  it  on  any 
issue. 

2.  In  trespass  to  try  title  the  land  In  con- 
trorersT  was  located  under  two  certificates. 
Plaintiffs,  and  those  under  whom  they  claim- 
ed, had  bepii  ia  possession  under  recorded 
deeds  under  uue  of  the  certificates  since  1860, 
paying  all  taxes  assessed  against  the  land,  and 
It  had  been  assessed,  at  least  since  1864,  in 
the  name  of  such  certificate.  Tlie  certificate 
under  which  defendants  claimed  was  validated 
by  Act  April  25,  1871  (2  Pasch.  Dig.  Laws, 
art.  7089).  When  such  cnratiTe  act  was  pass- 
ed, part  of  the  certificate  under  wUdi  defend- 
ant claimed  had  been  applied  elsewhere,  and 
without  a  correction  of  the  description,  redu- 
cing the  quantity  of  land  to  the  unused  portion 
of  the  certificate.  The  land  subject  to  be  ap- 
propriated under  the  certificate  could  not  be 
identified,  but  defendants  could  have  obtained 
a  correction  of  the  certificate  at  any  time,  and 
after  the  act  of  1871  could  have  asserted  their 
rights  to  the  laud,  which  they  failed  to  do 
until  1901.  Held  sufficient  to  entitle  plaintiffs 
to  title  to  the  land  by  limitations. 

3.  A  finding  that  possession  of  land  was  un- 
d^  recorded  deeds,  accompanied  by  assess- 
ment and  payment  of  taxes,  is  sufficient  to 
show  that  sucn  possession  was  of  adverse  diar- 
acter. 

4.  Where,  in  trespass  to  try  title,  the  only 
possession  shown  during  a  certain  period  was 
of  distinct  parts  of  the  land,  aggregating  less 
than  the  entire  tract,  aud  no  parcel  is  iden- 
tified, a  Judgment  for  title  by  limitation  ia  not 
warranted. 

6.  In  trespass  to  try  title  a  judgment  by  lim- 
itations because  of  possession  during  a  period 
In  which  no  cause  of  action  existed  is  not  war- 
ranted. 

Appeal  from  district  court,  Harrison  coun- 
ty; Marvin  Tumey,  Judge. 

Action  by  F.  Y.  Hall  and  others  against 
Stephen  Sparks  and  others.  There  was  a 
Judgment  for  plaintiffs,  and  defendants  ap- 
peaL    Affirmed. 

'  Writ  of  error  denied  by  supreme  court. 


S.  A.  Carrell,  for  appellants.    F.  H.  Pren- 
dergast,  for  appellees. 

JAMES,  C.  J.  Tbe  suit  was  brought  by 
F.  T.  Hall  and  about  26  other  persons 
against  appellants  to  quiet  title  to  a  tract 
of  land  of  about  4,300  acres.  There  •waa  an 
injunction  asked  to  restrain  the  county  sur- 
veyor (a  defendant)  from  surveying  the 
land,  or  correcting  a  former  survey  tbereof. 
but  no  temporary  injunction  was  Issued. 
It  was  alleged  that  each  cme  of  tbe  plain- 
tiffs owued  a  certain  number  of  acres  in 
the  tract  In  severalty,  the  amounts  aggre- 
gating all  the  land  In  the  tract  No  objec- 
tion Is  made  for  misjoinder  of  parties  or  ac- 
tions, and  this  feature  of  the  case  will  not 
be  furtbar  noticed.  The  petition  alleged 
tbat  plaintiffB  owned  the  land  known  as  the 
"Martha  Duncan  League"  in  fee  simple; 
that  defendants  claim  the  land,  and  claim 
to  be  owners  of  tbe  Floyd  Jordan  league 
and  labor  certificate,  which  was  once  locat- 
ed In  some  way  on  this  land,  and  have  de- 
manded of  tbe  county  surveyor  tbat  -he  sur- 
vey tbe  land  by  virtue  of  said  Jordan  cer- 
tificate, or  that  he  correct  a  surv^  hereto- 
fore made  on  said  land  by  it;  that  tbe  land 
Is  not  subject  to  be  so  surveyed,  or  the  for- 
mer survey  corrected,  by  reason  of  the  fol- 
lowing facts:  (1)  That  the  survey  of  the 
land  was  made  by  virtue  thereof  on  March 
19,  1898;  (2)  that  a  surrey  of  the  land  was 
made  by  virtue  of  the  Martha  Duncan  league 
and  labor  certificate  on  September  21,  1838; 
(3)  tbe  Martha  Duncan  survey  was  correct- 
ed on  August  30,  1851;  (4)  tbe  Martha  Dun- 
can certificate  was  relocated  on  same  land 
April  lU,  1854;  (5)  the  Floyd  Jordan  sur- 
vey was  corrected  April  17,  1856;  (6)  plain- 
tiffs, and  those  under  whom  they  claim, 
have  title  to  the  land  by  the  three-years  stat- 
ute of  limitation;  (7)  plaintlfCS  and. those  un- 
der whom  they  claim  have  title  by  the  five- 
years  statute;  (8)  also  imder  the  ten-years 
statute;  (9)  plaintiffs,  and  those  tmder  whom 
they  hold,  have  bad  peaceable  possession  of 
the  land  for  more  than  60  years;  cultivating, 
using,  and  enjoying  the  same,  claiming  to 
be  the  owners,  paying  all  taxes  and  exer- 
cising all  acts  of  ownership, — so  long.  In 
fact  tbat  some  of  the  mnnlmenta  and  evi- 
dences of  title  and  ownership  have  been 
lost  or  destroyed;  wherefore  all  right  and 
title  and  interest  In  said  land,  and  In  and 
to  so  much  of  the  Floyd  Jordan  certificate 
as  was  located  on  said  land,  is  and  has  be- 
come vested  in  plaintiffs,  both  by  the  law 
of  limitations  and  of  presumptive  title;  that 
the  survey  of  1838  under  the  Jordan  c^ilif- 
Icate  was  abandoned  before  the  attempted 
correction  of  the  survey  und»  It  In  1856, 
etc.  Defendants  pleaded  that  they  dalm 
only  a  part  of  the  land  described  In  the  pe- 
tition, describing  such  part  being  14,820.- 
000  square  varas,  according  to  a  corrected 
survey  made  July  29,  1901,  by  virtue  of  tht? 
Jordan   certificate^   and,  as  to   such    jMut, 
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plead  general  denial,  and  not  guilty.  The 
case  waa  tried  by  the  court,  and  decree  was 
tor  the  petltionen.  Inasmuch  as  we  have 
concluded  tbat  petitioner's  title  by  llmita- 
tlMi  18  established,  we  shall, 'after  stating 
the  evidence,  confine  our  discussion  to  that 
matter. 

The  trial  Judge's  conclusions  (there  b^ng 
no  statement  of  facts)  show  substantially 
the  following  facts:  The  survey  for  tho 
Jordan  certlflcate  for  a  league  aud  labor 
was  made  March  19,  1838,  calling  for  22,- 
572,680  square  varas.  The  field  notes  were 
filed  In  the  g«ieral  land  office  January  8, 
1854.  Corrected  field  notes  were  made  April 
17,  1865,  and  filed  May  10,  1855.  A  dupU- 
cate  certlflcate  (the  original  being  then  con- 
sidered lost)  was  filed  with  the  surveys 
September  14,  1854.  In  1858  some  person 
unknown  made  two  surveys  by  virtue  of 
the  original  certlflcate  in  the  Milam  district, 
and  It  and  the  two  surveys  were  returned 
to  the  land  office.  After  this  it  and  the 
two  surveys  were  withdrawn  by  S.  Crosby, 
but  by  what  auttfority  is  not  shown.  The 
field  notes  were  never  returned,  but  the  orig- 
inal certificate  In  some  maimer  found  its 
way  back  Into  the  land  ofQce.  There  is  a 
survey  for  11,180,000  square  varas  in  Wich- 
ita county,  made  November  17,  1860,  for 
M.  T.  Johnson  (who  he  was,  the  record  does 
not  show),  by  virtue  of  the  Jordan  cer- 
tificate, and  patented  August  7,  1868,  to  the 
heirs  of  Floyd  Jordan.  This  survey,  and 
the  one  described  In  defendants'  answer, 
made  in  1801,  pending  this  suit,  would  com- 
plete the  26  labors  and  constitute  all  the 
land  now  surveyed  or  claimed  under  the 
Jordan.  The  survey  for  the  Duncan  certif- 
icate (issued  tu  Ellsha  Williams,  assignee) 
wa.B  made,  embracing  about  two-thirds  of 
the  land  included  In  the  first  Jordan  survey, 
on  September  21,  1838,  for  17,802,256  square 
varas.  These  field  notes  were  filed  in  the 
land  office  January  S,  1854.  On  November 
6,  1851,  the  certificate  was  filed  in  the  land 
office  with  a  second  survey,  made  August 
30,  1851,  calling  for  24,830,880  square  varas, 
embracing  all  the  territory  contained  In  the 
tirst  Jordan  survey.  A  Uilrd  survey  under 
the  Duncan  certificate,  for  the  balance  of 
1,163,120  square  varas,  was  made  in  Oc- 
tober, 1851,  field  notes  filed  in  April.  1853, 
and  the  land  patented  In  1876.  This  last 
survey  is  entirely  outside  of  any  of  the 
above  surveys,  and  the  two  surveys  consti- 
tute all  the  lands  now  claimed  under  the 
Puncan  certificate.  The  Duncan  certlflcate 
v>a8,  by  some  means  unexplained,  witii- 
drawn  from  the  land  office  in  1872  for  relo- 
cation, and  a  survey  was  returned  with  it 
for  a  league  and  labor  of  land  In  Taylor 
and  Runnels  counties  In  1874,  and  said  sur- 
veys and  certificate  are  now  in  the  land 
ofllce,  marked  "canceled."  This  survey 
was  abandoned  In  August,  187C.  The  orig- 
inal certificate  was  marked  "canceled,"  be- 
cause a  duplicate  had  issued.    On  July  27, 


1.S47,  Bllsba  Williams  sold  the  Martha  Dub- 
can  certificate  to  William  Pinckney  Hill. 
W^.  P.  HiU  sold  the  land  to  various  parties 
as  follows:  To  E.  T.  Craig  July  1,  1847, 
7821,4  acres;  to  N.  V.  Board  Julyl,  1847, 
782^6  acres;  to  McDonald  &  Wilder  August 
9.  1848,  1105  acres;  to  N.  V.  Board  August 
20,  1848,  160  acres;  to  W.  T.  Scott  Septem- 
ber 30,  1850,  1150  acres;  to  N.  V.  Board 
March  15,  1854,  315  acres.  Each  of  these 
deeds  was  placed  on  record  within  a  few 
I  months  from  the  time  they  were  made. 
Craig  went  Into  possession  in  1848,  and  has 
held  possession  ever  since.  N.  V.  Board 
went  Into  possession  of  the  782%  acres  in 
1848,  and  he  and  his  vendees  have  held 
possession  ever  since.  McDonald  and  Wil- 
der went  Into  possession  in  1848,  and  they 
and  their  vendees  have  been  In  possession 
ever  since.  Tbat  possession  of  the  remain- 
der of  the  land  was  taken  by  the  vendees  of 
W.  P.  HIU  and  W.  T.  Scott  prior  to  1880, 
and  has  been  held  ever  since.  Tbat  plain- 
tiffs and  their  vendors  have  had  their  deeds 
on  record  showing  chain  of  title  from  Ellsha 
Williams  to  the  party  in  possession  since 
1800.  PlalntllCs  have  paid  all  taxes  assess- 
ed against  said  land,  and  It  has  been  regu- 
larly assessed  since  1884  as  the  Martha  Dun- 
can tract  It  was  shown  tbat  Craig  and 
Stringer  paid  taxes  on  their  land  from  1855 
up  to  the  present  time.  It  was  not  shown 
whether  the  oUier  plaintiers  paid  taxes  prior 
to  1870  or  not,  as  the  tax  rolls  were  burned 
in  1889.  Defendants  have  not  paid  any 
taxes  on  the  land,  and  It  has  not  been  as- 
sessed as  the  Floyd  Jordan  land,  but  was 
always  assessed  as  the  Martha  Duncan  land. 
Tbe  Floyd  Jordan  certificate  for  one  league 
and  labor  of  land  Is  one  of  those  pronounced 
genuine  and  recommended  for  patent  by  the 
commissioners  appointed  under  the  act  to 
detect  fraudulent  land  certificates  and  to 
provide  for  Issuing  patents  to  legal  claim- 
ants, passed  January  29,  1840. 

Opinion. 

The  Judge's  conclusions  of  law  leave  It 
uncertain  upon  what  theory  of  fact  he  ren- 
dered Judgment  for  plaintiff.  It  was  prob- 
ably either  upon  the  issue  of  limitations  or 
the  issue  of  abandonment  of  defendants' 
claim  prior  to  the  survey  for  the  Duncan 
certificate  In  1851.  The  conclusions  filed  not 
showing  that  the  Judgment  was  based  upon 
any  particular  issue,  it  must  be  affirmed  If 
the  facts  would  sustain  it  upon  any  Issue. 

The  act  of  April  25,  1871  (2  Pasch.  Dig. 
Laws,  art  7080),  validated  tbe  title  under  the 
Jordan  certlflcate,  as  the  court  found.  This, 
however,  would  not  have  bad  the  effect  of 
renewing  It  If  It  had  In  fact  been  abandoned. 
Tbe  facts,  as  found,  are  that  plaintiffs  have 
been  In  possession  of  the  land  under  reced- 
ed deeds  to  themselves  and  their  vendors 
from  and  under  the  assignee  of  the  Duncan 
certificate,  at  least  since  1800.  We  take  this 
as  necessarily  meaning  that  the  possession 
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has  been  actual,  and  that  the  deeds  were 
duly  recorded.  In  reference  to  taxes  the 
court  made  the  following  flndhig:  "Plain- 
tiffs  have  paid  all  taxes  assessed  against  said 
land,  and  it  has  been  regularly  assessed  since 
1S84  as  the  Martha  Duncan  tract  It  was 
shown  that  Craig  and  Stringer  paid  taxes  on 
their  land  from  1855  up  to  the  present  time. 
It  was  not  shown  whether  the  other  plaintiffs 
paid  taxes  prior  to  1870  or  not,  as  the  tax 
rolls  were  burned  in  1899.  Defendants  have 
not  paid  any  taxes  on  the  land,  and  it  has 
not  been  assessed  as  the  Floyd  Jordan  land, 
but  was  always  assessed  as  the  Martha  Dun- 
can land."  As  to  the  character  of  defend- 
ants' possession.  It  Is  insisted  by  appellants 
that  the  findings  fail  to  show  that  it  was 
adverse  or  hostile.  We  thinit  that  such  Is 
the  necessary  Inference  from  the  findings. 
The  court  found  something  further  than 
mere  possession.  It  found  that  plaintiffs' 
possession  was  In  connection  with  deeds  on 
record,  and  accompcmied,  at  least  since  18S1, 
and.  In  great  part,  long  prior  thereto,  by  as- 
sessment of  the  land  and  payment  of  taxes. 
This  sufficiently  shows  that  their  possession 
was  not  held  in  subordination  to  the  title  of 
others,  and  gives  to  It  an  adverse  character. 
Craig  V.  Cartwrlght,  65  Tex.  421.  The  pos- 
session appears  to  hare  been  continuous  and 
unluterrupted  by  any  possession  by  defend- 
ants and  those  under  whom  they  claim.  We 
are  of  opinion  also  (assuming,  of  course,  that 
defendants'  title  bad  not  been  lost  by  aban- 
donment) that  defendants,  since  the  curative 
act  of  1871,  have  been  In  a  position  to  assert 
whatever  right  they  had  to  the  land,  having 
at  that  time  and  since  a  valid  subsisting  sur- 
vey by  virtue  of  a  valid  certificate  on  file 
In  the  laud  office  (article  5303,  Pasch.  Dig. 
Laws),  and  that  article  4795,  Rev.  St.  1879, 
did  not  affect  such  pre-existing  right  There 
is  one  (act  which  would  seem  to  militate 
against  defendants'  right  to  sne  after  1871, 
viz.,  the  fact  that  in  1860  a  survey  was  made 
In  Wichita  county  for  11,180,000  square  va- 
ras,  and  which  was  patented  in  August,  1860. 
Thus  in  1871,  when  the  curative  act  was 
passed,  nearly  half  of  the  Jordan  certificate 
had  been  applied  elsewhere,  and  without  a 
correction  of  the  field  notes,  reducing  the' 
quantity  of  the  land  In  question  to  the  un- 
used portion  of  the  certificate,  the  land  sub- 
ject to  be  appropriated  could  not  be  identi- 
fied, and  it  might  be  said  that  until  that  was 
done  (and  it  was  not  done  until  1901)  defend- 
ants were  unable  to  sue  in  trespass  to  try 
title.  And  it  is  contended  by  appellants  that 
limitation  has  not  run  against  Uiem  for  a 
single  day,— citing,  chiefly,  Von  Rosenberg  v. 
Coellar,  80  Tex.  ZiQ,  16  S.  W.  58.  That  case 
Is  essentially  different  from  this  one,  and 
it  is  our  opinion  that,  aa  defendants  had  It 
in  their  power  to  obtain  the  correction  at 
any  time,  without  waiting  until  1901,  it  was 
practically  in  their  power  to  have  sued  at 
any  time  shice  1871  for  so  much  of  the  land 
as  they  were  entitled  to  under  the  certificate. 


and  they  could  not,  simply  by  refraining  from 
making  the  correction,  bold  their  claim  to 
the  land  in  abeyance  and  defeat  the  running 
of  the  statute  upon  that  ground.  Tbe  facts 
are  not  such  as  would  have  conferred  title 
by  limitations  prior  to  1853.  The  only  i>os- 
session  shown  prior  to  that  time  was  of  dis- 
tinct parts  of  the  land,  aggregating  less  than 
the  entire  tract  and  no  parcel  Is  Identified. 
Consequently  there  Is  no  basis  for  a  judg- 
ment for  title  by  limitations  prior  to  that 
date.  Nor  could  there  be  any  between  saM 
date  and  the  act  of  1871,  because  no  right 
of  actlcm  existed  during  such  period.  But 
since  1871  we  think  tbe  statute  has  been 
tunning  In  favor  of  appellees  against  any  ti- 
tle tbe  appellants  had  In  the  land  or  any  part 
thereof. 
Therefore  the  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

(April  23,  1902.) 

The  only  testimony  which  would  have  the 
tendency  to  affect  the  right  of  appellants  to 
have  maintained  an  action  of  trespass  to  try 
title  from  and  after  the  passage  of  the  cura- 
tive act  of  1871  consists  of  tbe  fact  that  prior 
to  said  date  a  survey  of  11,180,000  square 
varas  had  been  located  and  patented  In 
Wichita  county  by  virtue  of  the  Floyd  Jor- 
dan certificate.  The  facts  as  to  this  are  stat- 
ed in  the  opinion  as  follows:  "The  surrey 
for  the  Jordan  certificate  for  a  league  and 
labor  was  made  March  19,  1838,  calling  for 
22,572,680  square  varas.  The  field  notes 
were  filed  In  the  general  land  office  January 
3,  1854.  Corrected  field  notes  were  made 
April  17,  1855,  and  filed  May  10.  1855.  A 
duplicate  certificate  (the  original  being  then 
considered  lost)  was  filed  with  the  sorveys 
September  14,  1854.  In  1858  some  person 
unknown  made  two  surveys  by  virtue  of  the 
original  certificate  In  the  MUam  district  and 
it  and  the  two  surveys  were  returned  to  the 
land  office.  After  this  It  and  the  two  sur- 
veys were  withdrawn  by  S.  Crosby,  but  by 
what  authority  is  not  shown.  Tbe  field 
notes  were  never  returned,  but  tbe  original 
certificate  In  some  manner  found  its  way 
back  Into  the  land  office.  There  is  a  survey 
for  11,180,000  square  varas  in  Wichita  coun- 
ty, made  November  17,  1860,  for  M.  T.  John- 
son (who  he  was  the  record  does  not  show) 
by  vb-tue  of  tbe  Jordan  certificate,  and  pat- 
ented August  7,  1869,  to  the  heirs  of  Floyd 
McGown.  This  survey,  and  tbe  one  describ- 
ed in  defendants'  answer  made  in  1901,  pend- 
ing this  suit,  would  complete  the  26  labors 
and  constitute  all  the  land  now  surveyed  or 
claimed  under  the  Jordan."  It  therefore  ap- 
pears that  a  duplicate  of  the  league  and  labor 
certificate  had  been  obtained  and  was  filed 
with  the  field  notes  for. that  amount  of  land. 
This  WS8  tbe  condition  of  that  ffie  in  1S71. 
and  Is  so  yet  The  lost  certificate,  so  far  as 
this  record  goes  to  show,  was  Used  by  s^nie 
person  hi  1S58  hi  the  Milam  district,  but  the 
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-cwttOcata  and  these  surreys  were  wltb- 
drawn.  In  1860  anotber  surrey  tvas  made 
for  one  M.  T.  Johnaon  (wbo  was  not  con- 
nected In  any  manner  with  appellants,  so  far 
as  appears),  and  being  the  surrey  In  Wichita 
county,  and  this  was  patented  by  patent  to 
the  hehrs  of  Floyd  Jordan  In  1869.  How  far 
this  proceeding  affected  the  right  of  appel- 
lants to  the  league  In  question  would,  under 
the  circumstances,  be  a  question  between  ap- 
pellants and  the  state.  It  appears  that  the 
commissioners  In  1891  required  the  surrey 
to  be  corrected  and  cut  down,  so  as  to  take 
off  the  quantity  of  land  for  which  patent 
has  been  issued,  and  appellants  are  now 
ready  to  accede  to  this.  But  it  seems  to  us 
that  since  1871  appellants  had  such  equitable 
or  prima  facie  title  by  Tirtue  of  the  duplicate 
certificate  original  location  and  survey  and 
the  curative  act  as  would  have  entitled  them 
to  maintain  a  possessory  action  against  mere 
:tre8pa8sers. 
The  motion  is  overruled. 


SMITH  V.  MORGAN  et  aLi 

'{Oonrt  of  cavil  Appeals  of  Texas.     Feb.  28, 
1902.) 

COBBTS-JUBISDICTtON— INJUNCTION  TO  STAT 

BZBCUnON— RBHOVAL  OF  CLOUD  ON 

TITLE-PHTmON. 

1.  Under  Rer.  St.  art  2996,  providing  that 
writs  of  Injunction  to  stay  ezecation  shall  be 
returnable  to  the  court  in  which  such  judg- 
ment was  rendered,  the  district  court  has  no 
JnrisdictioD  of  a  suit  to  set  off  judgments  held 
by  plaintiff  against  one  of  the  defendants,  who 
was  insolvent,  against  a  judgment  obtained  by 
■nch  defendant  against  plaintiff  in  a  conn^ 
coart,  and  to  enjoin  the  other  defendants,  as 
assignees  of  the  judgment  against  plaintiff, 
from  having  execution  issued  thereon. 

2.  A  petition  allet^ng  that  plaintiff  believed 
that  dMendant  had  caused  an  abstract  of  a 
certain  judgment  against  plaintiff  to  be  record- 
ed in  a  certain  county,  thereby  operating  as  a 
-cloud  upon  the  titie  to  plaintitrs  land,  but  fail- 
ing to  allege  the  recording  of  such  judgment  as 
a  fact,  and  not  describing  any  particular  tract 
of  land  the  title  of  which  was  clouded,  did 
not  state  a  cause  of  action  for  removal  of  dond 

-on  titie. 

Appeal  from  district  court,  Bell  county; 
John  M.  Furman,  Judge. 

Suit  by  T.  B.  Smith  against  B.  V.  Morgan 
and  others.  From  a  decree  In  favor  of  de- 
fendants, plaintiff  appeals.    Affirmed. 

A.  J.  Harris,  for  appellant.  D.  R.  Pendle- 
ton and  Shannon  Sc  Lee,  for  appellees. 

KSn:,  J.  Appellant  brought  this  suit  in 
the  district  court  of  Bell  county,  alleging,  tn 
eubstanee,  that  th«  defendant  B.  V.  Morgan 
had  obtained  a  Judgment  against  him  in  the 
county  court  of  Bell  county  for  ^1.10,  which 
Judgment  the  defendants  W.  T.  Shannon  and 
Bnrwn  F.  Lee  were  claiming  to  own  under 
an  assignoient  from  B.  Y.  Morgan.  The 
plaintiff  alleged  that  he  was  the  owner  of 

~  Rehearing  denied  -April  i,  1902,  and  application  tor 
writ  o[  error  dismissed  tor  want  of  lurlsdlction. 


three  judgments  against  B.  Y.  Morgan,  ag- 
gregating something  over  $800;  that  Morgan 
was  Insolvent,  and  could  not  be  compelled 
to  pay  said  Judgments;  wherefore  the  plain- 
tiff prayed  for  a  decree  offsetting  the  Judg- 
ments held  by  him  against  Morgan  against 
the  Judgment  held  by  Morgan  against  him. 
and  for  Judgment  against  Morgan  for  the 
balance  of  the  aggregate  of  said  Judgments 
BO  held  by  the  plaintiff.  He  also  asked  for 
an  Injunction  restraining  the  defendants 
from  causing  an  execution  to  Issue  upon  the 
Morgan  J-udgment  against  him,  and  prayed 
for  general  relief.  The  district  court  held 
that  It  was  without  Jurisdiction,  and  dis- 
missed the  plaintiff's  suit  The  plaintiff  has 
appealed,  and  assigns  that  ruling  as  error. 

We  think  the  ruling  was  correct.  It  Is  pro- 
vided by  statute  that  writs  of  Injunction 
granted  to  stay  proceedings  in  a  suit  or  exe- 
cution on  a  Judgment  shall  be  rertumable  to 
and  tried  in  the  court  where  such  suit  Is 
pending  or  such  judgment  was  rendered. 
Rer.  St  art.  2996.  In  substance,  this  Is  a 
suit  to  stay  execution  upon  a  judgment  and 
falls  within  the  purview  of  the  statute  cited, 
and  should  hare  been  brought  In  the  county 
court  where  the  judgment  was  rendered. 
The  ];>etition  does  not  disclose  a  cause  of  ac- 
tion for  the  removal  of  cloud  upon  titie  to 
real  estate.  True,  It  avers  that  the  plain- 
tiff believes  that  the  defendants  Shannon 
and  Lee  have  caused  an  abstract  of  the 
county  court  Judgment  to  be  recorded  in 
the  judgment  records  of  the  county  clerk's 
office  of  Bell  coimty,  thereby  operating  as  a 
cloud  upon  the  titie  to  the  plalntlfTs  land, 
and  Interfering  and  preventing  blm  from  sell- 
ing 700  acres  thereof.  But  it  is  not  alleged 
as  a  fact  that  an  abstract  of  the  judgment 
was  recorded,  and  the  petition  docs  not  de- 
scribe or  identify  any  particular  tract  of 
land,  the  titie  to  which  was  clouded,  and 
affords  no  basis  for  a  decree  removing  cloud 
from  titie,  nor  is  any  such  decree  prayed  for. 
While  the  plaintiff's  petition  Is  quite  volumi- 
nous, when  analysed  it  will  be  ascertained 
that  its  only  purpose  was  to  offset  the  judg- 
ments owned  by  the  plaintiff  against  the 
judgment  held  by  Morgan  against  the  plain- 
tiff. It  may  be  true  that  In  order  to  adjust 
the  rights  of  the  parties,  equitable  powers 
will  hare  to  be  exercised,  but,  within  the  lim- 
it of  Its  jurisdiction,  the  county  court  can 
exercise  such  pow««  as  well  as  the  district 
court  Plaintiff's  contentlpn  is  that,  as  Mor^ 
gan  is  Insolvent  and  as  he  holds  judgments 
against  Morgan  in  excess  of  Morgan's  judg- 
ment against  him,  Morgan  and  his  assignees 
should  be  compelled  to  allow  his  Judgments 
as  an  offset  and  restrained  from  collecting 
the  Morgan  Judgment  The  amount  In  con- 
troversy is  not  Morgan's  Indebtedness  to  the 
plaintiff.  According  to  the  petition,  that 
matter  lias  ahready  been  determined,  and  re- 
duced to  Judgment  The  controversy  be- 
tween the  parties  is  the  right  of  the  defend- 
ants to  collect  the  Morgan  judgment   the 
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plaintiff  denying  that  right,  and  asking.  In 
Mibstance,  tor  a  stay  of  execution  upon  that 
Judgment,  npon  the  ground  that  in  equity  It 
shonld  be  considned  as  paid. 

We  find  no  arror  in  the  record,  and  the 
judgment  will  be  affirmed.    Affirmed. 


TIIxLMAN  y.  PEOPLES  et  al. 

(Court  of  CItU  Appeals  of  Texas.     April  0, 
1902.) 

Supplemental  motion  for  rehearing.     Mo- 
tion denied. 
For  former  opinion,  see  67  8.  W.  201. 

FISHER,  O.  J.  Appellant  requests  per- 
mission to  file  supplemental  motion  for  re- 
hearing. The  questions  presented  by  this 
motion  were  considered  by  the  court  in  con- 
sultation on  the  original  motion  for  rehear- 
ing. The  sectlcms  of  the  Penal  Oode  cited 
by  appellant  are  not  applicable;  and,  fur- 
ther, In  this  connection,  we  deelre  to  say 
that  the  Penal  Code  was  examined  In  ordor 
to  ascertain  whether  there  was  any  criminal 
statute  bearing  on  the  questions  discussed 
In  the  motion,  and  the  conclnslon  was  reach. 
ed  that  there  was  no  provision  of  the  crlm> 
Inal  Ck>de  that  created  such  an  offense. 

The  motion  for  perrnlsslon  to  file  supple- 
mental motion  for  rehearing  la  overruled. 


WESTERN  UNION  TEL.  00.  ▼.  PIERCE.1 

(Court  of  Civil  Appeals  of  Texas.     March  6, 

1002.) 

TKLEORAM— DELAY      IN      DBLIVBRY— SUNDAY 

HOURS-CONTRACTS— QUESTION 

FOR  JURY. 

1.  Where  there  is  an  agreement  between  a 
telegraph  company  and  one  residing  beyond  Its 
frev-delivery  Umits  that  on  receipt  of  a  mes- 
Hage  (or  him  the  company  is  to  telephone  his 
rexidence,  and  on  receipt  of  a  message  the 
company,  by  telephone,  informs  gome  one  oth- 
er than  sncn  person  at  his  residence^  there  is 
a  substantial  compliance  with  the  agreement. 

2.  When  a  message  is  received,  addressed  in 
care  of  the  one  with  whom  such  agreement  is 
had,  telephoning  the  residence  Is  a  disdiarge 
of  the  company  s  daty  to  the  addressee. 

8.  When  a  telegraph  message  is  sent  on  Sun- 
day, it  is  subject  to  the  reasonable  rules  of  the 
company  as  to  Its  business  honrs  on  that  day, 
irrespective  of  whether  the  sender  knew  of 
such  rules,  unless  they  are  waived  or  not  in- 
tended to  apply  to  the  message. 

4.  Whether  in  any  particular  case  the  rules 
were  waived,  or  not  intended  to  apply,  is  a 
question  for  the  jury. 

6.  In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  testimony 
of  a  former  manager  of  the  company  at  the  re- 
ceiving point  as  to  what  he  would  have  done 
it  he  had  been  the  operator,  under  the  cireum- 
•tances,  was  incompetent 

Appeal  from  district  court,  Falls  county; 
Sam  R.  Scott,  Judge. 

Action  by  W.  L.  Pierce  against  the  West- 
em    Union    Telegraph    Company.     From    a 

>  Rebearlng  denied  April  16,  1902. 


Judgment   for   plaintiff,   defendant  appeals. 
Reversed. 

Geo.  H.  Fearona  and  Clark  &  Bollngo', 
for  appellant    Rice  &  Bartlett,  for  appellee. 

FISHER,  C.  J.  This  is  an  action  by  ap- 
pellee against  the  appellant  for  damages 
arising  from  failure  to  deliver  a  telegraphic 
message  addressed  to  the  plaintiff,  care  of 
C.  T.  Hunter,  Marlln,  Tex.,  announcing  the 
death  of  appellee's  brother;  alleging  that  by 
reason  of  such  failure  the  appellee  was  pre- 
vented from  attending  the  burial  of  his 
brother.  Upon  trial  of  the  case  In  the  court 
below,  appellee  recovered. 

Among  the  defenses  pleaded  by  appellant 
were  those  to  the  effect  that  the  appellee  ami 
C.  T.  Hunter,  In  whose  care  the  message 
was  sent,  lived  beyond  the  free-delivery  lim- 
its of  the  city  of  Marlln;  that  the  message 
was  sent  and  received  on  Sunday,  and  that 
by  the  rules  of  the  company  the  business 
hours  on  Sunday  closed  at  10  o'clock  a.  m., 
and  that  before  that  time  appellant  had  ex- 
ercised proper  diligence  to  deliver  the  mes- 
sage to  Hunter;  that  there  was  a  special 
agreement  existing  between  appellant  and 
Hunter  that  the  latter,  on  account  of  Uvlng 
outside  of  the  free-delivery  limits,  should 
be  notified  by  tdephone  message  to  his  res- 
idence, sent  by  appellant  when  a  message 
should  be  received  for  Hunter,  and  that  the 
appellant  should  not  be  required  to  send  mes- 
sages out  to  his  residence;  that,  in  pursu- 
ance of  such  agreement  upon  receipt  of  the 
message  by  the  operator  at  Marlln,  Hunter 
was  notified  by  telephone  that  there  was  a 
message  there  for  him,— at  the  telegraph  of- 
fice. The  evidence  In  the  record  shows  that 
Hunter  lived  In  the  city  of  Marlln,  but  beyond 
the  free-delivery  limits  in  accordance  with  the 
rules  established  by  the  appellant  The  mes- 
sage In  question  was  directed  to  the  api>ellee, 
W.  Ifc  Pierce,  care  of  C.  T.  Hunter,  Marlln, 
Tez.;  and  It  appears  from  the  facts  that, 
If  the  same  had  been  delivered  to  Hunter 
any  time  during  the  day  of  Sunday,  be  could 
and  would  have  notified  the  appellee  of  its 
contents,  and,  If  such  had  been  the  case, 
the  appellee  could  and  would  have  reached 
the  place  of  burial  of  his  deceased  brother. 
The  operator  of  appellant  at  Marlhi  and  the 
messenger  or  delivery  boy  testified  to  the  ef- 
fect that  before  this  message  was  received 
there  was  an  agreement  exlsthig  between  the 
appellant  and  Hunter  to  the  effect  that.  tq>- 
on  the  receipt  of  messages  at  Marlln  for 
Hunter,  notice  of  that  fact  should  be  sent 
to  his  residence,  and  he  would  either  come  or 
send  to  the  telegraph  office  for  the  same. 
It  also  appears  that  the  delivery  boy,  be- 
fore 10  o'clock  a.  m.  of  the  day  of  Its  recep- 
tion, went  to  the  business  part  of  the  town 
of  Marlln,  where  he  expected  to  find  Hun- 
ter, for  the  purpose  of  delivering  this  mes- 
sage; but  after  search,  Hunter  conld  not  be 
found.    The  boy  thereupon  telephoned  to  the 
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residence  of  Hunter,  stating  to  tbe  effect  that 
a  message  was  received;  and  some  one,  In 
reply  thereto,  stated,  in  effect,  that  Hunter 
-was  sick,  and  would,  later  on,  come  to  the 
o£9ce  and  get  the  message.  No  further  ef- 
fort. It  seems,  was  made  until  tbe  next  day 
to  deliver  this  message  to  Hunter.  When 
delivered.  It  was  too  late  for  the  appellee  to 
attend  the  funeral  of  his  brother. 

The  court,  although  requested,  refused  to 
instruct  tbe  Jury  on  the  subject  of  tbe  agree- 
ment and  arrangement  existing  between 
Hunter  and  the  agent  of  appellant  as  to 
telephoning  to  Hunter's  residence  concern- 
ing the  reception  of  messages  at  that  point 
for  him.  The  evidence  in  the  record  Justi- 
fied the  submission  of  this  issue.  As  we 
construe  the  case  of  Telegraph  Co.  t.  Young, 
77  Tex.  245,  13  S.  W.  985,  10  Am.  St  Bep. 
751,  the  action  of  tbe  court  in  refusing  to 
submit  this  question  to  the  Jury  was  errone- 
ous. In  tbe  case  noticed,  the  message  was 
directed  to  Mrs.  N.  Young,  care  of  W.  R. 
Henry  &  Co.  Tbe  facts  show  that  the  mes- 
sage was  tendered  to  W.  R.  Henry,  and  he 
declined  to  receive  or  forward  it,  and  hand- 
ed it  back  to  tbe  messenger,  with  directions 
where  to  find  Mrs.  Young.  Tbe  trial  court 
instructed  the  Jury,  in  effect,  that  If  tbe  de- 
fendant's agent  tendered  the  message  to 
Henry,  and  he  declined  to  receive  it,  and 
gave  the  messenger  such  directions  as  would 
enable  him  to  find  Mrs.  Young  by  the  exer- 
cise of  reasonable  diligence,  then  it  was  tbe 
duty  of  such  messenger  to  make  an  effort  to 
find  her  and  deliver  the  message  to  her. 
Tbe  court  held  that  this  Instruction  was  er- 
roneous, and  said:  "Tbe  liability  of  the  com- 
pany must  be  determined  by  tbe  terms  of  Its 
contract  Its  obligation  was  not  to  deliver 
to  W.  B.  Henry  ft  Co.  and  to  Mrs.  Young, 
bat  to  deliver  to  them  as  her  agents,  prop- 
erly addressed  to  her,  to  be  dealt  with  by 
tbem  aa  they  deemed  best  The  direction  to 
Mrs.  Young,  care  of  W.  R.  Henry  &  Co.,  has 
tbe  same  meaning  and  legal  effect  as  it 
woidd  have  bad  If  tbe  direction  bad  been  to 
W.  R.  Henry  &  Co.  for  Mrs.  Young.  The 
company  contracted  to  deliver  to  W.  B. 
Henry  &  Co.  for  the  benefit  of  plaintiCTs 
wife,  and,  when  tbey  delivered  to  a  member 
of  that  firm,  their  liability  was  at  an  end. 
Tbe  court  should  have  so  charged  tbe  Jury." 
Tbe  principle  decided  in  that  case  Is  applica- 
ble here.  Tbe  message  stood  as  if  directed 
to  Hunter,  and,  such  being  the  case.  It 
would  be  governed  by  tbe  contract  made  be- 
tween Hunter  and  appellant's  agent  reliev- 
ing tbe  latter  from  doing  more  than  notify- 
ing the  residence  of  Hunter  by  telephone  that 
tbe  message  was  received.  It  is  not  dis- 
puted but  what  tbe  messenger  telephoned  to 
Hunter's  residence,  but  Hunter  contends  that 
be  received  no  such  message  by  telephone, 
and  did  not  know  that  one  bad  been  sent 
and  also  denies  the  existence  of  such  an  ar- 
rangement It  will  be  noticed  from  the  evi- 
dence of  the  witnesses  of  appellant  upon 


this  subject  that  their  testimony  Is  to  the 
effect  that  the  agreement  was  not  to  Inform 
Hunter  in  person,  but  to  telephone  to  bla 
residence,  when  a  message  was  received. 
If  such  was  the  agreement  reaching  -the 
residence  by  telephone  would  be  a  substan- 
tial compliance  with  It  Tbe  evidence  con- 
cerning the  agreement  raised  the  Issue  of  its 
existence,  and  the  court  should  have  sub- 
mitted the  question  to  tbe  Jury. 

In  view  of  the  facts  in  this  case,  we  think 
tbe  charge  of  the  court  on  tbe  subject  of 
paying  extra  compensation  for  the  delivery 
of  tbe  message  beyond  the  free-delivery  lim- 
its was  correct 

We  are  of  the  opinion  that  the  point  con- 
tended for  by  appellant  In  its  eighth  as- 
signment of  error  Is  well  taken.  When  tbe 
message  was  sent  it  was  subject  to  tbe  rea- 
sonable rule  at  that  time  existing  concerning 
the  business  hours  of  appellant  on  Sunday. 
The  ignorance  of  the  sender  of  such  message 
that  such  rules  existed  would  not  affect  the 
question.  The  appellant  had  the  right  to 
establish  such  rules,  if  reasonable,  and  all 
parties  dealing  vrlth  the  company  would  be 
subject  to  these  rules,  unless  there  is  evi- 
dence tending  to  show  that  tbey  were  waiv- 
ed, and  were  not  intended  to  apply  to  the 
particular  message  in  qoestloo.  Whether 
this  was  the  case  was  a  question  of  fact  for 
the  Jury. 

Witness  Neale,  tbe  former  manager  of  the 
appellant  at  Marlln,  testified  to  the  effect 
that  If  he,  as  operator,  bad  received  the 
message  In  person,— It  being  a  death  mes- 
saged—be would  have  notified  the  party  to 
whom  it  was  addressed.  This  evidence  is 
complained  of,  and  we  think  correctly  so. 
What  that  witness  would  have  done  under  a 
given  state  of  facts  was  not  admissible. 
What  should  have  been  done  In  order  to  meet 
the  measure  of  diligence  required  by  law  is 
tbe  subject  of  inquiry,  and  proof  of  this 
fact  cannot  be  made  by  permitting  a  witness 
to  testify  that  if  he  had  been  in  the  same 
circumstances  of  another,  be  would  have 
done  80  and  so. 

The  evidence  of  witnesses  Harlan  and 
Hunnicutt,  as  complained  of  In  the  twelfth 
assignment  of  error,  was  admissible. 

For  the  reasons  stated,  tbe  Judgment  is  re- 
versed, and  the  cause  remanded.  Reversed 
and  remanded. 


BARRETT  v.  SPENCB  et  al.i 

(Court  of  Civil  Appeals  of  Texas.     Mardi  27, 
1902.) 

TRESPASS  TO  TRT  TITLB^LAND  OBR'NFICATIO 
—TEXAS  VOLUNTEER— TRANSPBR-BVIDENCB 
-COMMnNITY  PROPERTT— PARTITION-TAX- 
ATION—DESCRIPTION. 

1.  Where,  in  au  action  of  trespass  to  try  ti- 
tle, tbe  land  was  located  by  vlrtne  of  a  cer- 
tificate issued  to  the  administrators  of  a  Texas 
volnnteer  killed  in  battle,  wliicb  certificate  Ixxre 

'  Rehearing  denied,  and  writ  of  error  denied  bj  au- 
preme  court. 
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an  indorsement  of  transfer  by  such  administra- 
tors to  the  one  who  located  it,  such  indorse- 
ment is  sufficient  to  Justify  a  finding  tliat  such 
transfer  was  made. 

2.  Under  Pasch.  Dig.  art  4040,  offering  lands 
to  volunteers  for  service  in  the  defense  of  Texas, 
the  right  of  a  married  volunteer  to  such  lands 
was  community  property;  and,  where  the  cer- 
tificate therefor  was  issued  to  his  administra- 
tors, the  surviving  wife  was  entitled  to  one- 
half  thereof  and  of  the  land  located  thereunder. 

3.  Where  a  certificate  for  lands  issued  to  the 
administrators  of  a  married  volunteer  was  lo- 
cated ill  two  tracts,  the  larger  of  which  was 
appropriated  by  and  sold  by  his  heirs,  and  the 
smaller  tract  appropriated  by  the  surviving 
wife,  and  such  division  was  acquiesced  in  for 
over  50  years,  a  finding  that  the  certificate  and 
land  were  so  divided  or  partitioned  was  jus- 
tilled. 

4.  Where  no  objection  was  made  to  proof 
by  certificate  of  the  tax  collector  that  land  in 
controversy  appeared  on  the  rendered  rolls  for 
a  certain  year  in  certain  names,  and  that  the 
taxes  were  not  paid  on  it  for  that  year,  an  as- 
signment questioning  the  competency  of  such 
evidence  cauuot  be  sustained. 

5.  where  there  was  only  one  location  of  land 
in  the  county  for  a  certain  volnnteer,  and  that 
of  a  tract  of  269  acres,  a  description  of  the 
tract  on  the  tax  roll  as  his  location  of  320 
acres,  the  tract  being  otherwise  identified,  was 
RUfllcieut 

6.  Where  certain  commnnity  property  left  by 
a  deceased  hosband  was  properly  partitioned 
between  the  surviving  wife  and  his  heirs,  snch 
partition  could  not  be  affected  by  errors  occniv 
ring  10  years  thereafter  in  partitioning  the 
separate  ^operty  of  deceased. 

Appeal  from  district  court,  Harris  connl^; 
C.  El  Ashe,  Judge. 

Action  by  G.  O.  Barrett  against  S.  E. 
Spence  and  others.  From  a  judgment  for 
defendants,  plalntifr  appeals.    Affirmed. 

McKlimer  &  Hill,  for  appellant  W.  N. 
Shaw  and  Hutcheson,  Campbell  &  Hutcbe- 
son,  for  appellees. 

GARRETT,  C.  J.  This  was  an  action  of 
trespass  to  try  title,  brought  by  the  appel- 
lant, 0.  O.  ■  Barrett,  against  the  appellees, 
for  the  recovery  of  a  tract  of  26956  acres  of 
land  situated  In  Harris  county,  located  by 
virtue  of  a  certificate  issued  to  the  heirs  of 
George  Lamb,  deceased.  Tbe  trial  below  was 
to  the  court  without  a  inry,  and  judgment 
was  rendered  for  the  appellees.  George 
Liamb  left  survlylng  him  a  wife,  Sarah  Lamb, 
who  afterwards  married  Jonathan  McGary; 
and  one  child,  Susan  Lamb.  The  appellant 
claims  title  under  Susan  Lamb,  and  the  ap- 
pellees claim  under  Sarah  McGary  and  under 
a  tax  deed.  Sarah,  who  was  then  a  widow 
Bnnkhead,  was  married  to  George  Lamb  In 
Montgomery  county,  Te-K.,  about  May  1,  1835, 
and  lived  with  blm  as  his  wife  untU  his 
death.  George  Lamb  was  killed  In  the  bat- 
tle of  San  Jacinto.  After  the  marriage  of 
Sarah  Lamb  to  Jonathan  McGary  letters  of 
administration  were  Issued  to  them  jointly 
upon  the  estate  of  George  Lamb.  The  cer- 
tificate by  virtue  of  which  the  land  In  con- 
troversy was  located  was  certificate  No.  4,- 
454  for  640  acres,  and  was  issued  to  Jona- 
than and  Sarah  McGary,  as  udministrators 
of  the  estate  of  George  Lamb,  deceased,  by 


the  secretary  of  war,  on  November  26,  1838, 
for  faithful  and  honorable  service  and  hav- 
ing been  killed  In  tbe  battle  of  San  Jadnto, 
and  contained  the  recital  that  the  said  Jon- 
athan and  Sarah  McGary,  administrators  of 
deceased,  were  entitled  to  hold  said  land, 
or  to  sell,  alienate,  and  convey  and  donate 
the  same,  and  to  exercise  all  rights  of  own- 
ership over  it  A  certificate  (No.  625)  was 
aften\'ards  Issued  by  the  secretary  of  war  in 
favor  of  George  Lamb,  reciting  "that  George 
Lamb  (adm.),  having  fought  at  the  battle  of 
San  Jacinto,  Is  entitled  to  six  hundred  and 
forty  acres  of  donation  land.  In  accordance 
with  the  act  of  congress  Decemb^  21,  1837. 
Said  George  Lamb,  his  heirs,  executors,  ad- 
ministrators, or  their  assigns,  are  entitled  to 
hold  said  land.  But  It  cannot  be  sold,  alien- 
ated, or  mortgaged,  and  Is  exempt  from  ex- 
ecution during  the  life  of  the  person  to  whom 
it  is  granted."  Certificate  No.  4,454  was  lo- 
cated in  two  tracts.  A  tract  of  370%  acres 
was  located  In  Montgomery  county,  and  sub- 
sequently the  tract  In  controversy  was  lo- 
cated In  Harris  county.  Both  tracts  were 
patented  to  the  heirs  of  George  Lamb  Sep- 
tember 7,  1846.  The  Montgomery  eoTinty  lo- 
cation was  surveyed  December  15,  1838,  as 
shown  by  the  indorsement  of  the  surveyor  on 
the  original  certificate.  On  April  23.  1839, 
Jonathan  and  Sarah  McGary  sold  the  origi- 
nal certificate  as  shown  by  a  written  trans- 
fer thereon  to  D.  H.  McGary,  who  sold  it  to 
Erastus  Perkins;  and  the  26£^  acres  In  con- 
troversy, the  unlocated  balance,  was  sorrey- 
ied  for  him  In  April,  1840.  The  heirs  of 
George  Lamb,  from  whom  plalntltT  claims, 
long  prior  to  the  filing  of  this  suit  sold  and 
appropriated  to  their  use  the  Montgomery 
county  tract,  and  the  axtpellees  clahn  the 
Harris  county  tract  under  Sarah  McGary. 
Certificate  No.  4,454,  by  virtue  of  which  the 
land  In  controversy  and  the  Montgomery 
county  tract  were  located,  was  not  invento- 
ried as  a  part  of  the  estate  of  George  Ijimb, 
deceased,  and  was  never  partitioned  other- 
wise than  as  Indicated  by  the  sale  by  Sarah 
McGary,  and  location  of  the  209%  acres  for 
Perkins,  and  the  appropriation  of  tbe  Mont- 
gomery county  tract  by  the  heirs.  Certifi- 
cate No.  625  was  Inventoried,  and  partition 
was  made  of  It  and  other  property  belonging 
to  the  estate  between  the  surviving  wife  and 
Susan  Lamb  by  the  probate  court  In  1S4S. 
I^ere  was  a  sale  of  the  land  in  controversy 
for  taxes  for  the  year  1879,  made  June  23, 
1880,  to  Peter  Christen.  The  trial  Judge 
found  that  the  laud  appeared  on  the  rendered 
tax  roll  for  1879  as  the  property  of  Ceorge 
Lamb  and  J.  Levy;  that  tbe  taxes  had  been 
duly  levied  and  assessed,  and  the  land  regu- 
larly sold. 

Appellant's  first  assignment  of  error,  that 
the  court  erred  In  finding  that  Jonathan  and 
Sarah  McGary  had  transferred  the  certlii- 
cnte  to  D.  H.  McGary,  because  there  was  no 
evidence  showing  or  tending  to  show  that 
they  had  ever  done  so,  cannot  be  sustained. 
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The  written  transfer  on  the  certificate,  and 
its  subsequent  transfer  by  D.  H.  McGrary  to 
EktiatuB  Perkins,  and  Its  location  by  him,  are 
facts  which  strongly  tend  to  show  that  Sa- 
rah McGary  and  her  husband  sold  and  trans- 
ferred the  certificate,  and  are  sufficient  to 
support  the  finding  of  the  trial  Judge  that 
they  did  so,  even  if  It  should  be  held  that 
the  transfer  In  writing,  witlunit  the  authen- 
tication required  by  the  cirll  law,  should  not 
be  sufficient  as  a  written  conveyance.  The 
certificate  for  land  was  personal  property, 
and  could  be  sold  by  parol  saJe  and  delly- 
ery,  and  at  the  time  of  the  sale  in  question  a 
married  woman  could  sell  her  property  by 
parol,  and  no  writing  or  privy  acknowledg- 
ment was  necessary.  Ballard  v.  Carmlchael, 
83  Tex.  864,  18  S.  W.  734;  Monroe  v.  Searcy, 
20  Tex.  3S1.  But  It  Is  contended  that  the 
certificate  was  the  separate  property  of 
Ceorge  Lamb,  and  that  his  surviving  wife 
had  no  right  to  convey  it  That  It  was  com- 
munity property  seems  clear  from  the  man- 
ner of  its  acquisition  and  the  decisions  of 
our  supreme  court  upon  similar  laws  grant- 
ing land  to  volunteers.  It  was  Issued  by  vir- 
tue of  an  ordinance  of  the  general  council 
passed  at  San  Felipe  de  Austin  December  11, 
1S35  (Fasch.  Dig.  art  4040),  and  its  purpose 
was  to  induce  men  to  volunteer  for  service 
In  the  defense  of  Texas.  By  a  construction 
of  this  ordinance  in  Todd  v.  Masterson,  81 
Tex.  620,  It  was  held  that  lands  received  un- 
4er  it  were  bounties,  to  which  rights  vested 
in  the  soldier  during  his  life  by  virtue  of  an 
«nli8tment  under  a  law  which  gave  the  prom- 
ise of  the  government  which  became  part 
of  the  contract  of  enlistment  As  such  It 
vested  In  the  heirs  of  the  person  for  whose 
service  It  was  given,  and  became  subject  to 
administration.  The  certificate  in  question 
was  earned  by  the  service  of  the  volunte»' 
under  a  contract  with  the  government  and, 
having  been  thus  acquired  by  onerous  ti*'le, 
it  became  the  community  property  of  Gteorge 
Liamb  and  his  wife.  Nixon  v.  Cattle  Oo.,  84 
Tex.  410,  18  S.  W.  660;  Rogers  v.  Kennard, 
M  Tex.  34;  Todd  t.  Masterson,  snpra.  The 
decisions  in  the  cited  cases  are  not  rested 
upon  the  ordinance  by  virtue  of  which  the 
certificate  in  question  was  issued,  but  an- 
nounce the  principle  by  construction  of  other 
ordinances  and  acts  of  congress  that  land 
acquired  by  service  under  a  pre-existing  law, 
which  was  passed  to  induce  it  was  acquired 
by  onerous  title.  We  conclude  that  the  cer- 
tificate No.  4,484,  by  virtue  of  which  the  land 
In  controversy  was  located,  was  the  com- 
mimlty  property  of  George  Lamb  and  his 
wife,  Sarah  Lamb.  This  disposes  of  the 
second,  third,  fourth,  fifth,  twelftli,  and  four- 
teenth assignments  of  error.  As  community 
property,  Sarah  McGary  owned  one-half  of 
the  certificate,  and  the  heirs  of  George  Lamb 
owned  the  other  half.  More  than  half  in 
acreage  of  the  certificate  was  located  in 
Montgomery  county,  and  was  appropriated 
and  sold  by  the  heirs  of  George  Lamb.    The 


surviving  wife  appropriated  the  balance,  and 
this  division  of  It  has  t)een  acquiesced  in  for 
more  than  half  a  century.  While  it  was 
shown  tliat  the  land  in  Montgomery  county 
was  sold  for  $2  an  acre,  and  that  the  land  In 
Harris  county  was  worth  from  $6  to  58,  It 
does  not  appear  what  the  comparative  value 
of  the  tracts  was  at  the  time  of  the  parti- 
tion or  at  any  time.  The  probate  records 
show  that  the  property  belonging  to  the  es- 
tate was  ordered  to  be  equally  divided  be- 
tween Sarah  McOary  and  Susan  Lamb.  The 
evidence  sufficiently  shows  the  partition  or 
division  of  the  certificate  and  the  land  lo- 
cated by  virtue  of  It 

Xo  objection  was  made  to  proof  by  certifi- 
cate of  the  tax  collector  that  the  land  In  con- 
troversy appeared  on  the  rendered  rolls  for 
1879  in  the  names  of  G.  Lamb  and  J.  Levy, 
and  that  the  taxes  were  not  paid  on  it  for 
that  year;  and  the  appellant's  assignment 
questioning  the  competency  of  the  evidence 
to  prove  the  facts  cannot  be  sustained.  The 
evidence  shows  that  the  land'clalmed  under 
the  tax  sale  appeared  on  the  tax  rolls  as  320 
acres,  and  it  is  claimed  that  the  evidence 
falls  to  show  that  it  had  ever  been  assessed 
for  taxes.  Other  evidence  Identified  it  as 
the  same  land,  and  it  appeared  that  there 
was  only  one  George  Lamb  location  in  Hai^ 
rls  county.  We  think  the  description  was 
sufficient  No  error  has  been  shown  for 
which  the  tax  title  should  be  held  invalid. 

As  we  are  of  the  opinion  that  the  certifi- 
cate was  community  property,  and  that  the 
title  to  that  part  of  it  by  which  the  land  in 
controversy  was  located  passed  by  the  trans- 
fer of  it  made  by  Sarah  McGary,  we  deem  It 
unnecessary  to  consider  the  questions  of  the 
authority  of  Jonathan  and  Sarah  McGary  to 
transfer  it  as  administrators  of  the  estate  of 
George  Lamb,  deceased,  or  of  the  efTect  of 
the  recital  in  the  certificate  of  their  power 
to  alienate  it  The  fifteenth  aselcpiment  of 
error  must  be  overruled,  because  appellee's 
title,  acquired  under  the  partition  of  the  cer- 
tificate in  1838,  cannot  be  affected  by  an 
error  or  Irregnilarity  in  the  subsequent  par- 
tition of  the  other  property  of  the  estate 
made  In  1848,  in  which  certificate  No.  625, 
though  the  separate  pr(^>erty  of  George 
Lamb,  was  partitioned. 

The  Judgment  is  afilrmed.    Affirmed. 


TEXAS  CENT.  R.  CO.  r.  ANDREWS,  i 

(Court  of  Civil  Appeals  of  Texas.    March  20, 
1002.) 

attornbt  and  ctlbnt— personal  injury 
casb-continoesnt  feb— asaignmbnt  of 
poStion  of  rbcovbry— rioht  to  SBTTLB 
cause  —  damages  —  issues  —  new  trialr- 
judombnt— satisfaction. 

1.  The  fact  that  the  charge  in  a  penonal  in- 
jury case  ouly  authorizes  damages  for  physical 
'ain  atid  mental  anpr>ish  does  n6t  render  a  ver- 


^^ 


in  excess  of  the  limitations  thus  Bxed  in 
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the  instmctlon  erroneons,  where  the  pleading* 
and  evidence  inclnde  other  grotuids  of  recoTery. 

2.  Where  plaintiff  and  defendant  aettle  a 
cause  dnrlngr  the  trial,  and  leave  tiie  county 
without  calflng  the  attention  of  the  court  to 
the  settlemoit,  and  verdict  and  judgment  go 
against  the  defendant,  the  settlement  is  not 
ground  for  a  new  trial. 

3.  A  written  contract  employing  attorneys  to 
conduct  a  personal  injury  suit,  with  the  agree- 
ment that  they  shall  receive  40  per  cent,  of 
aujr  recovery  or  settlement  of  the  claim,  and 
assigning  a  40  per  cent  interest  in  the  dam- 
ages to  tlie  attorneys,  is  a  contract  authorizing 
the  attorneys  to  maintain  the  action  for  the  en- 
tire claim  in  the  client's  name,  as  well  as  an 
assignment  of  a  portion  thereof,  and  prevents  a 
compromise  by  the  client  with  the  adverse  par- 
ty,_  having  knowledge  of  the  contract,  of  a 
snit  brought  by  the  attorneys,  except  as  to  the 
unassigued  interest  of  the  dieut. 

4.  Where  plaintiff,  who  has  assigned  an  in- 
terest in  any  judgment  which  may  be  recovered 
in  a  suit,  setues  the  snit  before  judgment,  but 
the  court  is  not  informed  thereof,  and  judg- 
ment goes  against  the  defendant,  plaintiff's  in- 
terest in  the  judgment  will  be  satisfied  on  mo- 
tion. 

Appeal  frosi  district  court,  Oomancbe 
county;  N.  R.  Lindsay,  Jndge. 

Actimi  by  W.  J.  Andrews  against  the  Tex- 
as Central  Railroad  Company  for  pssonal 
Injury.  From  a  judgment  for  platntifC,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Modltied  and  afflrmied. 

J.  A.  Kibler,  Hutchinson,  Preeler  &  Hutch- 
inson, and  Clark  &  Bollnger,  for  appellant 
Wynne,  McCart  &  BowUn,  and  J.  B.  Mc- 
Garty,  for  appellee. 

STEPHENS,  J.  Tbls  appeal  Is  from  a 
verdict  and  Judgment  for  |1,600  in  a  pee- 
sonal  injury  case,  and  is  submitted  on  four 
assignments  of  error,  all  complaining  of  the 
refusal  of  the  trial  court  to  grant  a  new  triaL 

The  first  complaint  Is  that  the  amount  of 
the  verdict  is  excessive;  and  the  second,  that 
the  verdict  was  procured  by  fraud;  but  both 
must  be  overruled.  The  evidence  tended  to 
show,  and  warranted  the  finding,  that  ap- 
pellee sustained  a  painful  Injury,  termed  by 
the  medical' experts  "incomplete  hernia,"  as 
a  result  of  his  fall  from  a  moving  train,  due 
to  the  negligence  of  appellant  It  matters 
not  that  tbe  charge  submitted  only  "physical 
pain  and  mental  anguish"  as  the  elements  of 
damage,  if  the  pleadings  and  evidence  Includ- 
ed oth»  grounds  of  recovery.  Besides,  un- 
less the  case  was  one  of  feigned  injury  and 
pain,  as  claimed  in  tbe  second  assignment, 
appellee's  suffering  must  have  been  consid- 
erable, and  was  perhaps  of  Itself  sufficient 
to  warrant  tbe  verdict;  and,  while  there 
were  circumstances  tending  to  show  that 
appellee  had  exaggerated  his  pain  and  in- 
Jury,  we  would  not  be  warranted  In  dlsturl>- 
ing  tbe  verdict  upon  this  ground. 

Tbe  remaining  assignments  complain  of 
the  court's  refusal  to  grant  a  new  trial  in 
80  far  as  it  was  applied  for  on  the  ground  of 
a  compromise  of  the  suit  pending  the  trial, 
and  of  newly  discovered  evidence,  consist- 
ing of  tbe  written  admissions  of  appellee, 


made  as  a  part  of,  or  at  least  In  connec- 
tion with,  the  compromise.  The  answer  to 
this  complaint  Is  that  no  sufficient  excuse 
was  offered -for  not  presenting  tbls  matter 
to  tbe  court  liefore  the  case  was  submitted 
to,  and  determined  by,  the  Jury.  It  was 
shown  on  tbe  hearing  of  tbe  motion  for  new 
trial  that  pending  tbe  Introduction  of  testi- 
mony one  of  appellant's  agents  compromised 
the  case  with  appellee  In  person  by  paying 
bim  1750,  and  agreeing  to  pay  the  costs  of 
suit  In  full  satisfaction  of  the  demand,  and 
that  appellee  and  this  agent  at  once  and  hur- 
riedly left  the  county,  wittaoat  referring  tbe 
matter  to  the  court,  as  might  have  been 
done,  liefore  verdict  The  excuse  for  this 
course  was  not  such  as  to  commend  Itself 
tn  tbe  court  and  the  motion  for  new  trial 
was,  we  thinlc,  properly  overruled,  especially 
as  appellant  had  placed  itself  in  the  awk- 
ward position  of  asking  the  court  to  allow  it 
another  trial  of  what  It  had  thus  already 
settled.  Tbe  motion,  however,— fmd  with  a 
better  show  of  reason,  sought  as  alterna- 
tive relief,  to  have  tbe  Judgment  ordered 
satisfied  upon  its  paying  all  costs  ot  suit 
which  we  think  the  terms  and  scope  of  the 
compromise  would  have  warranted  tbe  court 
in  granting,— the  judgment  being  still  under 
his  control,— if  appellee  had  not  already  de- 
vested himself  of  the  right  to  make  such  a 
compromise. 

This  brings  us  to  the  only  difficult  ques- 
tion In  the  case:  Before  this  suit  was  Insti- 
tuted, appellee  entM'ed  into  the  following 
written  contract  with  bis  attorneys,  of 
which  appellant  bad  notice,  since  It  was 
not  only  filed  with  tbe  petition,  bnt  also 
made  tbe  basis  of  its  special  plea  of  nonjoin- 
der of  parties:  •  •  •  "Know  all  men  by 
these  presents  that  I,  W.  J.  Andrews,  of  the 
county  of  Erath,  the  state  of  Texas,  do  here- 
by employ  Wynne,  McCart  &  Bowlin,  attor- 
neys at  law,  at  Fort  WcHrth,  Texas,  to  bring 
suit  for  me  and  In  my  name,  in  tbe  district 
court  of  Comanche  county,  against  the  Tex- 
as Central  Railroad  Company,  toe  damages 
sustained  by  me  through  tbe  negligence  of 
said  railroad  company  on  or  about  tbe  21st 
day  of  November,  1900;  and,  for  the  serv- 
ices rendered  and  to  be  rendered  by  the  said 
attorneys  in  said  case,  I  ho-eby  agree  to  give 
them  forty  per  cent  of  all  damages  recorer- 
ed.  eltbo'  by  suit  or  compromise.  In  said 
case,  and  I  hereby  assign  and  transfo'  to 
them  a  forty  per  cent  interest  In  all  the 
damages  that  I  sustained  by  reason  of  the 
premises  on  account  of  said  injuries,  as  tfaeir 
fee  in  said  cause.  Witness  my  band  this 
17tb  day  of  January,  1901.  [Signed]  W.  J. 
Andrews."  We  construe  this  contract  to  be 
not  only  an  assignment  of  a  part  of  the 
cause  of  action  declared  on,  but  also  to  give 
tbe  assignees  the  right  in  effect  exercised  in 
this  case,— to  prosecute  It  to  Judgment  In  th; 
name  of  the  assignor.  It  is  clear  from  tbe  lan- 
guage of  the  entire  instrument  that  only  one 
damage  suit  was  to  be  brought  on  account  of 
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tbe  Injuries  sustained  by  appellee,  and  that 
this  suit  was  to  be  prosecuted  In  his  name, 
and  that  tbe  assignees,  as  owners  of  so  much 
of  tbe  cause  of  action,  would  be  entitled  to 
40  per  c«it  of  tbe  Judgment  recovered  In 
Buch  suit  As  to  the  construction  and  effect 
of  Bucb  contracts,  see  Railroad  Co.  v.  Miller 
(Tes.  Civ.  App.)  53  S.  W.  700,  and  tbe  cases 
there  cited  In  tbe  opinion  of  Justice  Hunter. 
It  Is  not,  therefore,  within  the  power  of  ap- 
pellee to  satisfy  by  compromise  more  than  00 
per  cent  of  the  Judgment  rendered  In  this 
case;  appellant  having  knowledge  of  the 
contract  quoted  above  when  tbe  compromise 
was  made.  To  the  extent  of  tbe  remaining 
40  per  cent,  the  Judgment  Inured  to  the  beu- 
ptit  of  bis  attorneys;  and  this  right  appel- 
lant, as  well  as  appellee,  was  bound  to  re- 
spect For  a  satisfactory  discussion  of  this 
question  In  a  somewhat  similar  case,  except 
that  the  contract  was  not  shown  to  have 
been  made  before  the  suit  was  filed,  see  the 
opinion  of  Justice  Key  In  Bonner  v.  Green 
(Tex.  Civ.  App.)  24  S.  W.  835. 

Onr  conclusion  is  that  all  tbe  assignments 
of  error  should  be  overruled,  but  that  60 
per  cent  of  the  Judgment  should  be  decreed 
satisfied,  and  the  rest  affirmed,  with  costs  of 
Appeal  taxed  against  appellant  for  not  mov- 
ing to  thus  modify  the  Judgment  lo  tbe  trial 
court 

HUNTER.  J.,  not  sitting. 


SMITH  V   ABADIB  et  al.» 

(Conrt  of  Civil  Appeals  of  Texas.     April  11, 

1902.) 

TRESPASS  TO  TRY  TmjB-^nJDOMBNT— PLEAD- 
INGS —  APPEAL  —  HARMLESS  BRRORr-QUES- 
TIONS  CONSIDERED  —  EXCEPTIONS  —  NECES- 
SITY. 

1.  The  admission  of  deeds  ghowiug  defend- 
ant's title,  in  an  action  of  trespass  to  try  title, 
in  which  the  conrt  finds  that  plaintifF  had  title, 
which  was  devested  by  an  adverse  possession 
not  based  on  snch  deeds,  even  though  errone- 
ous, is  harmless. 

2.  Where  the  petition  in  an  action  of  tres- 
pass to  try  title  to  a  tract  of  land  is  amended 
to  only  include  a  portion  thereof,  but  defend- 
ant claims  the  entire  tract  bv  adverse  posses- 
Biou,  bnt  only  introdnces  evidence  establishing 
snch  possession  as  to  the  portion  claimed  by 
plaintiff,  the  fact  that  defendant  has  not 
pleaded  adverse  possession  as  to  any  qpedfic 
portion  of  the  land  does  not  preclude  a  Judg- 
ment establishing  title  by  adverse  possMsion 
as  to  the  land  claimed  by  plaintiff. 

8.  Where  exceptions  are  not  taken  to  find- 
ings of  fact  by  the  trial  conrt,  an  assignment 
that  the  judgment  is  not  supported  by  the 
facts  will  not  be  considered  on  appeal. 

Appeal  from  district  court,  Galveston  coun- 
ty; Robt  M.  Franklin,  Judga 

Trespass  to  try  title  by  George  B.  Smith 
against  Angust  Abadle  and  others.  SVom  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 


'  For  opinion  on  reheartBC,  see  67  S.  W.  WTl, 


John  E.  Linn,  for  appellant  Maco  Stew- 
art for  appellees. 

GILL,  J.  This  Is  an  action  of  trespass  to 
try  title,  brought  by  tbe  appellant  George  E. 
Smith,  against  the  appellees,  Ang^ist  Abadle 
and  bis  wife,  Clotllde,  EmQ  Montaut  and  bis 
wife,  Elvira,  and  "Victor  Wllroux,  to  recover 
lot  No.  8  of  the  Martin  Dunman  survey  of 
land,  in  Galveston  county,  containing  147.8 
acres  of  land.  Victor  Wllroux  disclaimed. 
Montaut  and  wife  suggested  to  the  court  that 
they  had  sold  their  interest  In  the  property 
to  Samuel  A.  Spencer,  who  thereupon  made 
himself  a  party  defendant  and  answered  In 
bis  own  behalf.  He  and  Abadle  and  wife 
answered  by  plea  of  not  guilty  and  the  stat- 
utes of  limitation  of  three,  five,  and  ten  years, 
and  prayed  for  an  affirmative  Judgment  de- 
creeing the  title  in  them.  Appellant  after- 
wards amended,  reducing  his  demand  to  a 
prayer  for  only  10  acres  out  of  lot  No.  3; 
alleging  that  defendants  were  In  possession  of 
that  amount,  which  was  minutely  described 
in  tbe  amended  petition,  and  in  which  it  was 
designated  as  tbe  land  which  defendants  then 
occupied,  with  Improvements  placed  thereon 
by  them.  To  this,  defendants,  by  amended 
answer,  pleaded  "Not  Guilty,"  the  three,  five, 
and  ten  year  statutes  of  limitations,  reiter- 
ated their  allegations  of  ownership  of  the  en- 
ttre  lot  No.  3,  and  prayed  Judgment  therefor. 
Upon  tbe  amended  pleadings  the  case  was 
tried  before  tbe  court  without  a  Jnry,  add  re- 
sulted In  a  Judgment  in  favor  of  Abadle  and 
wife  and  Samuel  A.  Spencer  for  the  10  acres 
sued  for  by  appellant.  It  was  agreed  by  the 
parties  that  the  appellant  had  acquired  a 
perfect  title  to  lot  No.  3  described  in  the 
pleadings,  bis  title  being  connected  with  tbe 
sovereignty  of  the  soil;  hence  the  only  ques- 
tion necessary  for  the  trial  court  to  determine 
was  whether  the  appellees  bad  shown  snch 
possession  and  adverse  claim  by  themselves 
and  those  under  whom  they  claimed  as 
would  entitle  them  to  tbe  land  under  their 
plea  of  the  ten-year  statute  of  limitations. 
By  request  the  court  filed  conclusions  of 
fact  and  law.  These  conclusions  are  lengthy, 
and  need  not  here  be  set  out  in  full.  We  wUI 
state  their  substance,  so  far  as  useful  for 
tbe  purposes  of  this  opinion:  (1)  He  found 
the  agreement  as  to  apiiellanf  s  title  as  above 
stated.  (2)  That  in  1888  appellant  placed  a 
tenant  on  a  portion  of  lot  No.  3,  and,  through 
tenants,  continued  in  possession  of  parts  of 
the  tract  during  the  entire  period  of  limita- 
tion claimed  by  appellees.  He  never  was  in 
possession  of  any  part  of  the  10  acres  in 
controversy.  (3)  That  appellees  and  those 
under  whom  tbey  claim  have  had  and  held 
actual,  peaceable,  adverse,  and  imlnterrupted 
possession  of  the  ten  acres  In  controversy  for 
more  than  ten  years  next  preceding  tbe  insti- 
tution of  this  suit;  having  same  Inclosed, 
and  paying  all  taxes  on  same. 

By  the  first  second,  and  third  assignments 
of  error,  appellant  complains  of  the  admls- 


Digitized  by 


Google 


926 


87  SOUTHWESTERN  REPOBTEB. 


CTex. 


sioD  of  three  deeds,— one  from  Mrs.  Elizabeth 
Hampshire  to  Mrs.  Montle  Long  and  Mrs.  EI- 
\in  Montaut,  one  from  Mrs.  Montle  Long  to 
Mrs.  Clotllde  Abadle,  and  one  from  Emll  Mon- 
taut and  wife  to  Samuel  Spencer.  These  deeds 
constituted  such  paper  title  as  appellees  had. 
It  is  unnecessary  to  consider  the  rarious  rea- 
sons urged  against  their  introduction,  as 
their  admission,  in  the  light  of  the  result, 
could  In  no  event  have  been  harmful.  The 
court  speclflcally  found  that  the  agreem^it 
of  counsel  as  to  appellant's  title  practically 
diminated  these  deeds  from  the  case;  thus 
showing,  as  his  fact  conclusions  show,  that 
the  trial  court  was  uninfluenced  by  them.  He 
neltfatt  regarded  them  as  evidence  of  title, 
nor  as  a  basis  for  the  plea  of  limitation.  He 
doubtless  gave  them  weight  in  establishing 
privity  of  claim  between  the  appellees  and 
their  predecessors  In  possession,  and  for  this 
puriXMe  they  were  properly  used.  Appellant 
makes  no  question  as  to  the  privity  between 
the  successive  claimants  under  the  plea  of 
limitatlOD. 

Under  the  fourth  assignment  of  error,  ap- 
pellant contends  that  the  court  erred  in  ad- 
judging the  10  acres  to  appellees,  because 
th^  had  not  pleaded  limltattons  to  any  spe- 
cific portion  of  lot  No.  3,  but  had  claimed 
and  prayed  judgment  for  the  entire  147  acres 
under  the  lO-year  statute.  The  proposition 
Is  not  sound.  Appellant,  by  the  amended 
petition,  sued  for  the  10  acres  In  controversy, 
describing  it  The  appellees  replied,  claiming 
the  whole  tract  by  reason  of  10  years'  actual 
adverse  possession.  They  established  this 
claim  to  the  10  acres,  and  no  more.  This 
they  could  properly  do,  and,  the  proof  identi- 
fying the  extent  of  that  possession,  the  court 
properly  gave  them  a  Judgment 

Other  assignments  assail  the  Judgment  as 
unsupported  by  the  facts.  These  assign- 
ments cannot  be  considered,  because  the  find- 
ings of  fact  were  not  excepted  to,  and.  In  the 
absence  of  exceptions,  theii:  accuracy  cannot 
be  Inquired  into.  Drake  v.  Davidson,  06  S. 
W.  889,  4  Tex.  Ct  Rep.  880.  An  examina- 
tion of  the  record  has  convinced  us,  however, 
that  the  evidence,  though  conflicting,  Is  suffi- 
cient to  support  the  Judgment 

No  harmful  error  being  disclosed,  the  Judg- 
ment Is  affirmed.    Affirmed. 


SAN  ANTONIO  &  A.  P.  RY.  00.  v.  TAM- 
BORELUiA 

<Coart  of  Civil  Appeals  of  Texas.    March  26, 
1002.) 

RAIUIOADS-PBNCINO   TRACK— STOCK— 3TAT- 

UTB— ABSOHJTE  LIABILITY— CON- 

DmON  OF  TRACK. 

1.  Rev.  St  art.  4528,  enacts  that  railroad 
companies  shall  be  liable  to  the  owner  for 
stock  killed  by  locomotives  and  cars,  but  that 
if  the  company  fence  their  road  they  shall  only 
be  liable  for  want  of  ordinary  care.  Held, 
that  it  is  only  where  stock  is  killed  or  injured 

>  Rehearing  denied  April  23,  1902. 


by  locomotives  or  cars  that  the  road  can  be 
held  absolutely  liable  nnder  the  statnta,  and 
there  is  no  such  liability  for  injuries  to  stock 
owing  to  the  couditiou  of  the  roadbed. 

2.  A  railroad  company  which  does  not  fence 
its  track  ia  not  liable  for  cattle  injured  while 
crossing  a  trestle  on  the  right  of  way. 

Appeal  from  Harris  county  court;  K.  H. 
Vasmer,  Judge. 

Action  by  F.  O.  Tamborello  against  the 
San  Antonio  A  Aransas  Pass  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

W.  H.  Haynee,  for  appellant  Ford,  Stone 
ft  Ford,  for  appellee. 

NEILL.  J.  This  suit  originated  in  tiie  Jus- 
tice court,  and  was  brought  to  recover  the 
value  of  a  horse  alleged  to  have  been  in- 
jured by  falling  off  a  trestle  on  appelant'* 
road,  which  Is  charged  to  have  been  negli- 
gently constructed.  Appellee  recovered  a 
judgment  In  the  Justice  court  for  $125,  from 
which  appellant  appealed  to  the  county  court 
where  Judgment  was  rendered  against  it  for 
^100.  These  are  the  findings  of  fact  of  tb» 
trial  court:  "The  court  finds  that  the  San 
Antonio  &  Aransas  Pass  Railway  Company, 
defendant  herein,  did  not  at  the  time  of  the 
accident  out  of  which  this  suit  grew,  have 
its  right  of  way,  at  the  point  where  the  acci- 
dent happened,  fenced;  that  at  said  point 
Uie  defendant  company  constructed  what  was 
described  by  the  witnesses  as  a  trestle  over 
an  opening  left  apparently  for  drainage  pur- 
poses, and  that  at  the  end  of  said  trestle 
nearest  the  solid  roadway  the  floor  of  the 
same  was  made  with  railroad  ties  placed 
very  close  together,  almost  in  the  nature  of 
a  solid  floor;  that  as  said  trestle  contloned 
across  said  opening  the  apertures  between 
the  ties  were  widened,  until  they  were  so 
far  apart  as  to  make  It  dangerous  for  pa- 
sons  or  cattle  to  cross  the  same;  that  this 
trestle,  viewed  from  the  point  where  the  evi- 
dence showed  the  horse  to  have  approached 
It  had  the  appearance  of  a  walk,  and  it  could 
not  be  seen  from  the  point  where  same  was 
first  entered  upon  that  there  were  any  open- 
ings which  would  be  dangerous  to  life  and 
limb.  I  further  flnd  that  plaintiff's  horse 
went  upon  said  trestle,  fell  tbrouigh  the  same, 
and  was  so  Injured  as  to  become  practically 
worthless,  and  necessitated  his  being  killed." 

They  place  the  case  in  the  strongest  possi- 
ble light  favorabe  to  appellee;  for  the  tes- 
timony shows,  without  contradiction,  that 
the  trestle  is  the  usual  and  customary  kind 
used  by  railroads,  and  was  properly  con- 
structed, in  good  repair  and  condition.  But 
looking  alone  to  the  findings  of  fact  by  the 
trial  court  we  are  satisfied  that  they  are 
wholly  insufficient  to  support  the  Judgment. 
It  Is  only  when  stock  is  killed  or  injured  br 
the  locomotives  and  cars  of  railroads  in  run- 
ning over  their  respective  railways  tliat  a 
railway  company  which  failed  to  fence  its 
road  can  be  held  absolutely  liable,  under 
article  4ri2S,  Rev.  St,  to  the  owner  for  the 
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value  of  the  animal  Injured.  Railway  Co. 
V.  Harris,  3  Willson,  dr.  Cas.  Ct  App.  | 
224;  Railway  Go.  r.  Leal,  4  Willson,  Civ. 
Cas.  Ct  App.  t  140;  Foster  t.  Railroad  Co.,  90 
Mo.  lie,  2  8.  W.  138.  The  first  requisite  to 
i'Stabllsh  negligence  is  to  show  the  existence 
of  a  duty  to  the  party  aggrieved,  and  tlien  a 
violation  or  neglect  to  perform  that  duty. 
Cooley,  Torts,  858,  860.  No  duty  requires  a 
railroad  company  to  abstain  from  using  its 
property  for  any  lawful  purpose,  or  to  use 
•iny  care  to  keep  the  premises  in  good  condi- 
tion, on  account  of  the  possibility  that  cat- 
tle may  stray  upon  the  unfenced  track  and 
suffer  Injury.  Shear.  &  R.  Neg.  g  419;  Rail- 
ivay  Oa  t.  Kirksey  (see  this  case  for  dta- 
tioo  of  authorities  and  discussion  of  the  sub- 
ject) 48  Ark.  366,  3  S.  W.  100;  Railroad  Co. 
V.  Carrah^,  47  lU.  333. 

It  dearly  appearing  from  the  evidence  that 
DO  negligence  of  appellant  has  been  or  can 
be  proven,  the  Judgrment  of  the  county  court 
is  reversed,  and  Judgment  here  rendered  for 
appellant. 


ALEXANDER  t.  LOVITr  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    Mardi  12, 
1902.) 

BUSINBSS  HOMGSTBIAD  —  ABANDONHBNT  —  IN- 
TBNnON  TO  RESUME  BUSINESS— BVIDBNCB— 
NSW  TRIAIa-CUHULATIVE  BVIDBNCB. 

1.  A  leasing  of  a  business  homestead  for 
three  years,  with  an  option  of  five,  is  not  an 
abandonment,  where  there  is  a  fixed  intention 
to  resume  business  on  the  property.* 

2.  On  an  issue  whether  a  business  bome- 
•stead  has  bem  abandoned  deciaratious  and 
statements  of  the  owner  are  admissible  as 
tending  to  show  his  intention  to  resume  busi- 
ness on  the  property. 

3.  On  an  issue  whether  defendant  had  aban- 
doned a  business  homestead  evidence  as  to  the 
salary  be  was  receiving  as  a  traveling  sales- 
man was  inadmissible.  It  having  no  bearing  on 
bis  homestead  right  or  intention  to  engage  in 
business  again. 

4.  Newly  discovered  evidence  which  is  mere- 
ly cumulative  is  no  ground  for  a  new  trial. 

Error  from  district  court.  Bell  county;  Jno. 
M.  Forman,  Judge. 

8uU  by  C.  P.  Alexander  against  L  A.  Levitt 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  brings  error.    Affirmed. 

A  J.  Harris,  for  plaintiff  in  error.  Geo.  W. 
Tyler,  for  defendants  in  error. 

FISHER,  C.  J.  This  suit  was  brought  by 
plaintiff  In  error  against  defendants  In  er- 
ror February  28,  1802,  to  recover  the  amount 
due  on  a  promissory  note  given  by  them  to 
him  for  $1,5(X),  and  Interest  and  attorney's 
fee;  and  a  writ  of  attachment  was  sued  out 
the  day  the  suit  was  filed,  and  it  was  levied 
on  certain  personal  property  as  the  property 
of  both  defendants,  and  on  certain  real  estate 
tM  the  property  of  defendant  L  A  Lovltt, 

>  Rehearing  denied  April  tS,  1901. 
*  Se»  Homestead,  vol.  25,  Coit.  Dig.  |  326  [a,  b,  e, 
d.  c,  fl:    1900B  Dig.  I  it;  1901B  Dls- 1  37  Cal. 


among  which  was  lot  No.  4  In  block  Xo.  15  In 
Temple.  The  defendants  contested  the  suit 
on  various  grounds,  and  Lovltt  claimed  said 
lot  4  as  exempt  on  the  ground  that  he  was 
the  head  of  a  family,  and  that  said  lot  was 
bis  business  homestead  at  the  time  of  the 
levy.  The  suit  wad  tried  before  a  Jury,  and 
verdict  and  judgment  rendered  July  19,  1900, 
In  favor  of  plaintiff  for  his  debt  as  claimed, 
and  foreclosure  of  his  attachment  Uen  on  all 
pr(verty  attached,  except  lot  4  in  block  15 
in  Temple,  and  in  favor  of  Lovltt  on  his  ex- 
emption claim  In  lot  4,  block  16,  In  Temple. 
It  Is  admitted  that  the  facts  in  the  record  are 
sufficient  to  warrant  the  verdict  and  Judg- 
ment below  tn  favor  of  plaintiff  against  the 
defendants  for  the  debt  sned  on;  and  It  is 
further  agreed  that  the  only  issue  to  be  con- 
sidered on  this  appeal  is  the  question  wheth- 
er or  not  lot  4,  block  15,  in  Temple,  was  the 
business  homestead  of  appellee  I.  A  Lovltt, 
and  was  exempt,  as  such,  from  forced  sale  on 
the  28th  day  of  February,  1898,— the  day  upon 
which  the  writ  of  attachment  was  sued  out 
by  the  plaintiff,  and  at  his  Instance  levied  up- 
on the  property  in  controversy.  It  appears 
from  the  facts  that  Lovltt  at  that  time  and 
before  was  the  head  of  a  family,  and  living 
in  the  town  of  Temple;  that  prior  and  up 
to  the  early  part  of  1887  he,  then  being  a 
married  man  and  bead  of  a  family,  was  en- 
gaged In  the  retail  Inmber  business  on  the 
lot  in  controversy;  that  at  that  time  he  sold 
out  his  lumber  business,  and  leased  the  lot 
to  C!arothers  &  Campbell  for  three  years,  with 
a  privilege  of  five  years  at  their  option. 
There  is  also  evidence  to  the  effect  that,  when 
he  sold  out  his  lumber  business  and  leased 
the  lot,  he  Intended  to  resume  the  lumbar 
business  upon  the  lot  In  controversy  when  it 
was  convenient  for  him  to  do  so,  and  that 
that  was  his  intention  when  the  writ  of  at- 
tachment was  levied  upon  the  lot  There  is 
evidence  in  the  record  which  has  a  strong 
tendency  to  show  that  after  the  levy  of  the 
writ  circumstances  had  forced  him  to  aban- 
don that  intention,  although  he  testifies  to  the 
contrary;  and  the  evidence  further  shows 
that  he  has  not  since  then  engaged  in  the 
lumber  business  upon  tbe  lot  in  controversy. 
But  upon  this  point  he  teatihea  that  bis 
failure  to  do  so  Is  attributable  to  the  levy 
of  the  attachment  in  this  case,  which  had  the 
effect  of  embarrassing  him  to  such  an  ex- 
tent that  he  could  not  resume  business,  and 
the  lot  was  turned  over  to  him  by  tl)e  lessees 
at  the  time  agreed  upon.  There  is  some  evi- 
dence tending  to  show  that  since  then  be  has 
been,  to  some  extent  using  the  lot  in  con- 
nection with  the  avocation  he  has  been  since 
engaged  in. 

The  question  to  be  considered  Is,  what  was 
the  status  of  tbe  property,  and  his  Inten- 
tion with  reference  to  use,  at  the  time  the 
writ  of  attachment  was  levied?  The  evidence 
is  clear  to  the  effect  that  at  that  time  he  had 
the  present  and  fixed  intention  to  resume 
business  on  the  property,  and  the  facts  show 
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that  the  renting  was  simply  temporary,  with 
no  intention  to  permanently  abandon  the 
bnslnesB  use  of  the  property.  It  has  been 
held  that  a  temporary  abandonment  of  the 
business,  coupled  with  a  temp(»«ry  renting 
of  the  property,  where  there  is  a  fixed  in- 
tention at  the  time  to  resume  business  in 
the  property,  Is  not  an  abandonment  of  its 
homestead  character.  Tested  by  this  rule, 
we  cannot  say  that  the  verdict  and  Judg- 
ment are  without  evidence  to  support  them. 

We  do  not  see  what  relevancy  the  proposed 
testimony  which  the  court  declined  to  admit, 
as  stated  in  the  first  assignment  of  errw, 
would  have  upon  the  Issue  of  homestead. 

The  evidence  complained  of  In  the  second 
assignment  of  error  was  admissible.  Its 
tendency  was  to  show  that  the  plaintiff  was 
claiming  the  propoty  as  his  homestead. 

What  has  been  said  also  disposes  of  the 
third  and  fourth  assignments  of  error.  The 
declarations  and  statements  of  Lovltt  were 
admissible  as  evidence  tending  to  show  his 
Intention  to  resume  business  upon  the  prop- 
erty In  question.  It  has  frequently  been  held 
in  this  state  that  declarations  and  statements 
of  a  party  to  the  effect  of  claiming  homestead 
interest  In  property  were  admissible. 

There  is  no  merit  in  the  fifth  assignment 
of  error.  There  was  no  question  but  that 
Lovltt  was,  at  the  time  raised  by  this  assign- 
ment, engaged  In  the  business  of  traveling 
salesman;  and  the  Inquiry  as  to  what  salary 
he  was  receiving  would  not  have  any  bearing 
whatever  upon  the  homestead  right,  or  his 
intention  to  engage  In  business  again  upon 
the  property  In  controversy.  We  do  not 
think  there  was  any  error  in  the  chaige  of 
the  court  as  complained  of,  n(»r  in  the  refusal 
of  the  court  to  give  the  charges  asked. 

The  thirteenth  assignment  of  error  is  too 
general  to  be  considered. 

In  our  opinion,  the  evidence  is  sufficient  to 
supimrt  the  verdict  of  the  Jury  and  the  Judg- 
ment of  the  trial  court  There  was  no  error 
in  the  court's  overruling  plaintiff's  amended 
motion  for  new  trial.  The  diligence  used  to 
discover  this  newly  discovered  testimony  was 
not  sufficient  Besides,  the  eviuence  suggest- 
ed In  the  motion  Is  merely  cumulative. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed.  Affirmed. 


.  BLACK  V.  BLACK  et  al.i 

(Court  of  Civil  Appeals  of  Texas.     Feb.  28, 
1802.) 

OONVBRSIIOM  OF  MONET— AMOUNT  OF  RBCOV- 
BRT—APPBAI/— MOTION  FOR  NBW  TRIALr- 
WAIVBR  OF  OATJSB  OF  ACTION— PARTITION— 
JUDOMBNT. 

1.  Where,  In  an  action  for  the  conversion  of 
money,  it  appeared  that  defendants  had  con- 
verted $1,800  of  plaintiff's  money,  loaned  it 
and  collected  various  sums  of  interest  thereou, 
plointiff  mifiht  recoyer  the  amounts  actually 
received  and  was  not  limited  to  the  principiU 
■um  and  merely  legal  interest  thereon. 


>  Rehearing  denied  April  t,  1902. 


2.  Notwithstanding  a  case  is  tried  befoi* 
the  court  without  a  Jury,  qnestions  of  fact 
will  not  be  reviewed  on  appeal  unless  called 
to  the  attention  of  the  trial  court  by  motion 
for  new  trial. 

8.  Where  in  an  action  for  converrion  of  mon- 
ey belonging  to  plaintiff  which  defendants  had 
collected  and  loaned,  taking  a  note  therefor, 
and  had  afterwards  received  interest  thereon 
and  payments  on  the  principal,  the  fact  that, 
during  the  action,  plaintiff  accepted  the  note 
with  a  balance  thereon,  was  not  a  release  or 
waiver  of  the  cause  of  action. 

4.  It  la  not  essential  that  a  decree  ordering 
partition  specifically  and  accurately  describo 
the  land. 

Appeal  from  district  court,  Bastrop  coun- 
ty;  Ed.  R.  Sinks,  Judge. 

Action  l)y  T.  O.  Black  and  others  against 
J.  D.  Claiborne,  Martha  Claiborne,  and  U 
B.  Black.  From  a  Judgment  for  plaintiffs, 
defendant  !<.  B.  Black  appeals.    Affirmed. 

Prendergast  &  Sanford.  for  appellant 
Jones  A  Jones,  for  appellees. 


FISHER,  C.  J.  Tills  Is  an  action  by  ap- 
pellees against  J.  D.  Claiborne,  Uartha  Clai- 
borne, and  appellant,  li.  B.  Black,  for  con- 
version, and  for  partition.  In  effect,  it  is 
averred  In  the  petition  that  J.  D.  Claiborne. 
J.  C.  Buchanan,  and  L.  B.  Black,  without 
authority,  collected  ^1,800,  the  property  of 
the  plaintiffs,  and  loaned  the  same  out,  and 
thereafter  collected  upon  the  note  given  by 
the  borrower  the  sum  of  $500,  besides  annual 
payments  of  interest,  all  of  which,  it  la  al- 
leged, was  collected  and  appropriated  with- 
out the  consent  of  the  plaintiffs,  who  were 
then  the  owners  of,  and  entitled  to,  the 
money  so  received  and  collected.  Trial  be- 
fore the  court  without  a  Jury  resulted  in  a 
Judgment  in  favor  of  the  plaintiffs  for 
$1,571.85,  and  for  partition  of  two  tracts  of 
land  therein  mentioned,  from  which  Judg- 
ment L.  B.  Black  alone  appealed. 

There  Is  evidence  in  the  record  which  au- 
thorizes the  conclusion  that  the  appellant 
Black,  was  a  party  to  the  conversion  of  the 
funds  sought  to  be  recovered,  and  testified 
about,  as  shown  in  the  statement  of  facts. 
It  appears  from  the  facts  that  the  parties 
ciiarged  collected  $1,800,  the  property  of  the 
plaintiffs,  and  loaned  the  same  out  to  one 
Bell  at  10  per  cent  Interest  taking  hia  note 
therefor.  Thereafter  they  collected  ^SOO  up- 
on the  principal  of  the  note.  Tills  amount 
was  collected  on  June  7,  1900.  They  also 
collected  the  following  sums  on  the  dates 
therein  stated,  which  we  take  to  be  the  In- 
terest collected  and  due  annually  upon  the 
note  so  executed  by  Bell:  February  8,  1804, 
$170.20;  February  14.  1805,  $170.20;  Feb- 
ruary 10,  1896,  $174.20;  February  25,  1807, 
$174.65;  February  23,  1808,  $174.65;  Feb- 
ruary 21,  1899,  $176.07;  February  24,  1900, 
$174.66.  Appellant  Black,  assisted  in  the 
collection  of  these  several  sums,  bat  the 
same  were  turned  over  and  delivered  to  his 
codefendants.  None  of  this  money  was  paid 
to  the  appellees.    Thereafter  the  note,  with 
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a  balance  dtie  upon  It  of  $1,800,  waa  tuned 
orer  and  ddivered  to  tbe  attmn^a  of  ap- 
pellees. 

In  answer  to  those  assignments  of  ertora 
which  complain  of  the  Judgment  of  the  court 
as  not  being  sn]H)orted  by  the  evidence^  It 
Is  only  sufficient  to  say  that  in  onr  opinion, 
the  evidence  shows  an  unlawful  conversion, 
use,  and  appn^riatlon  of  the  funds  belong- 
ing to  the  appellees  by  tlie  parties  charged, 
and  that  the  total  amount  of  Interest  col- 
lected by  them  on  tbe  note,  together  with  the 
$500  paid  on  tbe  inrtaclpal,  amounts  to  more 
than  the  Judgment  of  the  court  We  think, 
In  an  action  of  this  kind,  the  appellants  can 
be  held  responsible  tor  the  amount  of  mon- 
ey actually  received  and  collected  by  them. 
It  Is  true  that  the  general  rule  Is  that  In  an 
action  of  conversion  the  value  of  the  inroit- 
erty,  with  interest  is  the  measure  of  dam- 
ages, but  whether  tills  should  be  legal  tx 
conventional  Interest  Is  determined  by  the 
particular  circumstances  and  facts  of  each 
case.  Wrongdoers,  having  received  and  col- 
lected interest  arising  from  funds  belonging 
to  the  platntltFs,  should  be  held  responsible 
for  tbe  amount  they  actually  collected. 
They  would  not  be  permitted  to  profit  by 
their  own  wrong,  and  It  Is  often  the  case 
that  the  courts,  in  determining  the  extent 
of  the  liability  of  a  tresimBser  or  tort  feasor, 
go  beyond  the  value  of  the  property,  with 
legal  intorest  This  principle  is  filustrated 
Id  the  cases  of  Moore  v.  King,  4  Tex.  Civ. 
App.  398,  28  S.  W.  484,  and  cases  there  cited. 

While  we  have  passed  upon  the  questions 
of  fact  raised  by  the  assignments  of  errors, 
-we  do  not  think  that  we  are  called  upon 
to  make  any  ruling  upon  the  questions  of 
fact  for  it  appears  from  the  record  that 
there  was  no  motion  for  new  trial  made  in 
the  court  below,  calling  tbe  courts  attri- 
tion to  the  fact  that  the  Judgment  was  not 
supported  by  the  evidence,  either  upon  the 
main  facta  of  tbe  case,  or  In  the  amount  re- 
covered. It  Is  true,  this  case  was  tried  be- 
fore the  court  without  a  Jury;  but  It  Is  held 
In  Wett  V.  Wetz,  66  S.  W.  868,  8  Tex.  Ct 
Rep.  829,  that  notwithstanding  the  case  was 
tried  before  the  court  without  a  Jury,  all 
qaestlons  of  fact  in  order  to  be  reviewed, 
must  be  called  to  the  attention  of  the  trial 
court  by  a  motion  for  new  trial.  We  think 
this  Is  the  correct  rule,  although  onr  statute 
Is  silent  upon  the  question.  Our  statute  Is 
general  In  its  terms,  in  requiring  motions  for 
new  trial  to  be  made;  but  Just  under  what 
drenmstances  it  is  required  to  be  made,  the 
statute  does  not  expressly  state.  It  has  been 
beld  that  in  order  for  the  appellate  court  to 
review  qnestions  of  law,  motions  for  new 
trial  are  not  necessary.  But  the  rule  seems 
to  be  general  that  where  it  Is  sought  to  re- 
quire the  appellate  courts  to  review  questions 
of  fact  the  question  should  be  first  raised 
in  tbe  trial  court  In  a  motion  for  new  trial. 
This  seems  to  be  the  general  rule  upon  the 
•nbject  and  It  is  supported  by  the  great 
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weight  of  aodiorltr-  14  Enc.  PI.  &  Prac.  p. 
848.  And  in  cases  where  motions  for  new 
trial  are  necessary,  it  baa  been  beld  in  CHark 
V.  Pearce,  80  Tex.  ISl,  15  S.  W.  787,  that 
however  insufficient  the  evidence  may  be,  a 
motion  for  new  trial  must  be  made,  before 
the  appellate  ,court  will  disturb  the  verdict 
and  Judgment  of  the  court  below.  Also  to 
the  same  eltect  Is  Degener  v.  O'Leary,  86 
Tex.  171,  19  S.  W.  1004.  And  where  com- 
plaint is  made  that  the  evidence  does  not 
warrant  tbe  amount  of  the  verdict  and  Judge- 
ment objection  should  be  first  urged  in  a 
motion  for  new  trial.  Jacobs  v.  Hawkins, 
63  Tex.  4.  In  the  case  last  cited,  where  the 
complaint  was  made  that  the  evidence  did 
not  warrant  the  amount  of  the  vodlct  and 
Judgment  tbe  court  says:  "That  a  Judg- 
ment wHI  not  be  reversed  on  the  ground  that 
tbe  verdict  is  not  in  accordance  with  the 
evidence,  unless  there  has  been  a  motion  for 
a  new  trial  based  on  that  ground,  has  long 
been  the  establlsbed  rule  In  this  court;" 
citing  a  number  of  cases,  commencing  with 
Foster  v.  Smith,  1  Tex.  70,  down  to,  and  In- 
clusive of,  Cotton  V.  State,  28  fex.  18&  In 
Wanke  v.  Folt  80  Tex.  593,  16  S.  W.  828, 
where  objection  waa  made  that  the  verdict 
and  Judgment  did  not  sufficiently  describe 
Om  land,  the  court  said  "that  no  reference 
to  the  objection  was  made  In  the  motion 
for  new  trial.  If  it  was  deemed  material, 
It  should  have  been  called  to  the  attentton 
of  the  court  below."  The  remarks  of  this 
court  with  reference  to  the  matter  of  descrip- 
tion are  here  made  because  the  appellant 
also  objects  to  that  portion  of  the  Judgment 
decreeing  partition  of  two  certain  tracts  of 
land  mentioned  In  the  judgment  because 
they  are  not  sufficiently  described. 

There  Is  no  merit  in  tbe  appellant's  third 
assignment  of  error.  No  question  of  ratifica- 
tion Is  raised  by  the  pleadings,  evidence,  or 
Judgment  The  fact  that  the  plaintiffs  In 
the  trial  below  accepted  the  note  with  a  bal- 
ance due  upon  It  did  not  have  the  effect  of 
releasing  or  waiving  their  cause  of  action 
against  the  appellant  and  his  codefendanta 
for  the  amount  that  had  been  previously  con- 
verted. 

Our  response  to  the  first  assignment  of 
error  Is  that  in  our  opinion,  in  tbe  absence 
of  a  demurrer,  tbe  petition  is  sufficient  It 
could  have  been  more  accurately  drawn,  but 
It  substantially  charges  the  api)ellant  and 
his  codefendanta  with  converting  tbe  money 
belonging  to  the  appellees. 

Appellant's  sixth  assignment  of  error  la  not 
based  upon  a  bill  of  exception:  but  however. 
If  such  had  not  been  the  case,  we  think  there 
is  no  merit  in  the  objection. 

There  is  no  merit  in  appellant's  seventh 
assignment  of  error.  There  was  no  neces- 
sity for  any  partition  of  the  note,  or  the 
amount  of  moneys  collected  by  the  defend- 
ants. They  were  not  entitled  to  any  part  of 
this  sum,  for  the  evidence  shows,  beyond  con- 
tradiction,  that  they   bad  received  all  In- 
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terest  that  fliey  were  entitled  to  of  tbe  cash 
on  band  of  tbe  estate  of  John  Black  at  the 
time  that  they  collected  and  appropriated  ap- 
pellees' interest  therein. 

Appellant's  ninth  assignment  of  error  com- 
plains of  the  Judgment  of  the  court  because 
the  same,  In  ordering  a  partition  of  the 
lands,  does  not  sufficiently  identify  and  de- 
scribe the  same.  We  cannot  say  that  the 
Judgment  Is  Toid  for  the  want  of  description 
in  this  respect.  It  may  be  possible  that 
these  lands,  by  the  aid  of  extrinsic  facts, 
might  be  identified;  but  however  this  may 
be,  in  a  Judgment  ordering  and  decreeing 
partition  it  is  not  essential  that  all  the  lands 
of  an  estate  to  be  partitioned  should  be  ac- 
curately described.  The  court  could.  In  gen- 
eral terms,  without  particularly  designating 
the  several  tracts  of  land  belonging  to  an 
estate,  simply  order  that  the  real  and  per- 
sonal property  of  an  estate  be  divided  and 
partitioned  among  those  entitled  to  receive 
It;  and,  if  such  would  be  the  case,  we  do 
not  apprehend  that  a  Judgment  In  these  gen- 
eral terms  would  be  defective  because  it  did 
not  accurately  and  speclflcally  describe  each 
separate  piece  or  parcel  of  land.  On  the  com- 
Int  In  of  the  report  of  the  commlBsioners, 
and  the  action  of  the  court  thereon  In  enter- 
ing his  final  decree,  this  specific  description 
and  designation  are  necessary,  In  order  to 
determine  Just  what  pert  or  parcel  of  the 
lands  of  the  estate  Is  set  aside  and  awarded 
to  each  of  those  that  may  be  entitled  there- 
to- 

We  have  examined  the  questions  raised 
In  those  assignments  not  specially  noticed, 
and  we  think  that  no  reversible  error  la 
shown.    Judgment  affirmed. 


HAHAM  V.  BRINXELL  et  aL 

(Omrt  of  Appeals  of  St  Louis,  Mo.    April  Ifi. 
1902.) 

MDCHANIOS'  LIBNS— ACCOUNT-WrTHDRAWIKO 
PLBADINQS. 

1.  Itemized  account  need  not  be  filed  with 
the  jastice  of  the  peace.  In  action  to  enforce  a 
lien,  when  the  statement  before  him  contains 
the  items  as  particularly  specified  as  they  are 
in  the  lien  statement. 

2.  A  subcontractor  who  does  work,  under 
contract  with  the  orieinai  contractor,  for  a 
round  sum,  need  give  in  his  lien  account  only 
a  general  statemeut  of  items. 

8.  An  answer  filed  for  a  bank  by  its  attorneys 
on  information  given  by  its  cashier,  tbouRh  aft- 
erwards withdrawn,  is  oompetentent  evidence 
against  it  as  an  adniission  against  interest. 

Appeal  from  circuit  court,  Barry  coimty; 
Henry  O.  Pepper,  Judge. 

Action  by  M.  F.  Mahan  against  0.  J.  Brin- 
nell  and  another.  Judgment  for  plaintiff. 
Defendant  Brlnnell  appeals.    Affirmed. 

This  action  originated  before  a  Justice  of 
the  peace,  and  was  brought  to  mforce  a  lien 
for  labor  and  material  against  a  house  and 


lot  in  the  town  of  Monett  owned  by  the 
Commercial  Banli.  Brlnnell  was  the  original 
contractor,  and  he  let  the  contract  for  the 
plumbing  and  heating  apparatus  to  Mahan. 
The  statement  filed  In  the  magistrate's  court 
contained  two  counts, — one  for  the  plumbing, 
and  the  other  for  the  heating  material  and 
work.  The  first  count  which  related  to  the 
plumbing,  was  as  follows:  "PlaintUf.  for 
cause  of  action,  states  that  on  the  day  of 
August  1880,  he  entered  into  a  contract 
with  defendant  C  J.  Brlnnell  to  fnmlah  all 
material  for  and  do  all  the  idumblng  work 
In  the  building  hereinafter  described,  accord- 
ing to  plans  and  specifications,  for  the  price 
and  sum  of  two  hundred  and  eighty-five  dol- 
lars ($28Q);  that  plalntiflT  performed  said  con- 
tract on  his  part  and  furnished  matierial  con- 
sisting of  3  water-closet  outfits,  3  marble 
slab  wash  basins,  1  white  enameled  sink, 
and  also  all  faucets,  drain  pipes,  and  all  oth- 
er necessary  pipes  and  fixtures  necessary  to 
complete  said  contract  to  the  amount  of 
f216.68  worth,  and  performed  work  and  la- 
bor on  said  contract  to  the  amount  of  $69.52; 
that  defendant  C.  J.  Brlnnell  had  paid  on 
said  contract  the  sum  of  $128.44  cash,  and 
by  note  in  Commercial  Bank  $86.24,  leaving 
a  balance  due  plaintiff  on  said  contract  of 
$68.32;  that  said  materials  w«e  furnished 
for  and  used  in,  and  said  work  and  labor 
was  furnished  for  and  done  on  and  used  In. 
the  construction  of  a  certain  three-story 
stone  and  brick  building,  situated  on  the 
following  described  lot  of  ground,  to  wit.  lot 
Na  1  In  block  No.  10  In  the  Monett  Town 
Company's  town  site  of  Monett  Mo.,  now 
city  of  Monett  in  Barry  oonnly.  Ma;  that 
said  property  was  at  the  dates  of  fumiahing 
of  said  materials  and  doing  of  said  work, 
and  now  Is,  the  property  of  the  defendant 
the  Commercial  Bank  of  Monett  a  corpora- 
tion, and  that  said  C.  J.  Brlnnell  was  the 
original  contractor  with  the  said  Commo-- 
clal  Bank  of  Monett  for  the  erection  of  said 
building:  that  said  demand  became  due  on 
the  15th  day  of  January,  1900,  and  withhi 
four  months  thereafter,  to  wit  <m  the  lOdi 
di^  of  April,  1900,  plaintiff  filed  said  account 
in  the  office  of  the  clerk  of  the  circuit  court 
within  and  for  the  county  of  Barry,  duly 
verified  by  affidavit  giving  a  description  of 
the  property  to  be  charged  with  the  lien, 
stating  the  amount  due  after  all  Just  credits 
had  been  given,  and  describing  the  said  Com- 
mercial Bank  and  C.  J.  Brlnnell  as  owner 
and  conti-actor,  respectively:  that  more  than 
ten  days  prior  to  the  filing  of  said  account 
to  AHt  on  the  20th  day  of  March,  1900,  plain- 
tiff gave  the  said  Commercial  Bank  notice 
In  writing  that  he  held  a  claim  against  said 
building,  stating  therein  the  amount  <daimed, 
and  that  the  same  was  due  from  said  Ol  J. 
Brlnnell;  that  on  the  11th  day  of  April,  I90n. 
plaintiff  filed  a  nedce  with  the  clerk  of  the 
circuit  court  of  said  county,  stating  that  on 
the  12th  day  of  April.  1900,  this  actton  would 
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be  instltnted  before  Walt  Williams,  a  Justice 
of  Uie  peace  of  Monett  township,  Barry  coun- 
ty, for  the  recovery  of  the  above  Indebted- 
ness and  the  enforcement  of  the  same  as  a 
Uen  against  the  property  hereinbefore  d»- 
scribed.  Wherefore  plaintiff  demands  Judg- 
ment for  the  sum  of  ($60.32)  sixty-nine  and 
thirty-two  one-hundredths  dollars,  with  in- 
terest thereon  from  the  15th  day  of  Janu- 
ary aforesaid,  and  that  the  same  may  be  de- 
clared a  Hen  against  the  property  aboTe  de- 
scribed and  for  costs."  To  the  foregoing 
count  the  bank  filed  the  following  answer: 
"The  defendant  the  Commercial  Bank  of 
Monett.  for  answer  to  first  count  of  plain- 
tiff's petition,  admits  ail  the  allegations  as 
to  contract  with  Brinnell  for  plumbing  and 
price  of  same;  also  admits  that  plaintiff 
was  subcontractor  to  do  the  worlc.  Defend- 
ant further  answering,  says  that  the  credits 
as  allowed  are  correct,  except  as  hereinafter 
mentioned:  First  This  defendant  has  given 
a  credit  of  $28.50  on  said  note  of  $86.24, 
which  credit  taken  from  said  note  leaves  a 
balance  of  $62.72,  which  amount  should  be 
allowed  on  account  of  this  defendant  wlta 

plaintiff.    Second.  This  plaintiff,  on  the 

day  of ,  gave  to  one  George  Cope  so 

order  for  $27.00  on  0.  J.  Brinnell,  codefend- 
ant  in  this  cause;  that  no  part  of  this  order 
has  been  paid,  and  Is  still  outstanding 
against  these  defendants;  therefore  should 
be  allowed  on  defendant's  acconnt  with 
plaintiff,— Which,  with  other  credits,  makes 
a  total  of  $219.18,  leaving  a  balance  due 
plaintiff  on  plumbing  contract  of  $65.81." 

William  Maher,  for  appellant  John  T. 
Burgess,  for  respondent 

OOODK,  J.  (after  stating  the  facts).  1. 
One  assignment  of  error  Is  that  it  was  not 
shown  that  an  itemized  account  of  the  labor 
and  material  was  filed  with  the  Justice,  who 
was,  therefore,  without  Jurisdiction  or  au- 
thority to  issue  process.  But  the  statement 
l>efore  the  Justice  contained  the  items  as 
particularly  qpeclfled  as  they  are  in  the  lien 
statement  and  that  dispensed  with  the  filing 
of  a  separate  account,  which  could  only  have 
been  a  duplicate  of  the  items  in  the  state- 
ment 

2l  Aa  the  Instructions  passed  on  by  the 
circuit  court  were  lost,  no  point  is  made  In 
respect  to  them,  and  all  that  remains  to  be 
considered  are  the  errors  claimed  to  have 
been  committed  In  the  admission  of  evidence, 
the  first  of  which  relates  to  the  lien  account 
The  ground  of  this  assignment  Is  that  the  ac- 
count was  Insufficiently  Itemized,  and  should; 
have  been  excluded.  An  Inspection  of  It 
■bows  that  after  setting  out  the  contract 
with  Brinnell,  the  description  of  the  prop- 
erty, and  other  formal  but  necessary  matters, 
the  lien  statement  gives  the  facts  about  the 
plumbing  work  as  follows: 

"Also,  O.  J.  Brinnell  is  further  indebted 
to  M.  F.  Maban  in  the  sum  of  two  hundred 


and  eighty-five  dollars,  the  contract  price  for 
all  material  and  work  nsed  in  the  plumbing 
of  said  above-described  building.  The  cost 
of  the  material  used  in  the  plumbing  of  said 
building  was  $215.68,  and  the  cost  of  the 
wwk  and  labor  in  placing  the  material  In 
said  building  was  and  is  $60.52,  the  total 
amount  of  the  contract  price  being  $285.00. 
That  said  plumbing  and  work  was  all  done 
between  the  15th  day  of  September,  1800, 
and  the  15th  day  of  January,  1900.  The  ma- 
terial used  in  said  building  consisted  of  the 
kinds  of  material  specified  in  the  specifica- 
tions for  said  building  as  follows:  8  water- 
closet  outfits,  S  marble  slab  wash  basins, 
1  white  enamel  sink,  and  also  all  faucets, 
drain  pipes,  and  all  other  necessary  pipes 
and  fixtures  necessary  to  comply  with  said 
specifications,  the  contract  price  for  doing 
the  work  and  furnishing  all  the  material  be- 
ing    $285  00 

Of    which    there   has   been 

paid  on  the  same  in  cash . .  $129  44 
And  by  note  in  Ciomnierclal 

Bank  86  24 

Total  credits 215  68 


Bal.  due  on  said  contract  $  60  32 

"^hat  all  of  the  above  work  and  materials 
were  used  In  said  building.  That  the  total 
amount  now  due  said  M.  F.  Mahan  on  ac- 
count of  setting  up  the  hot-water  heater  in 
said  building,  and  all  extra  work  thereon  and 
on  account  of  the  plumbing  contract  as  afore- 
said, is  $125.62." 

Mahan  did  his  work  under  a  contract  with 
Brinnell,  the  original  contractor,  tor  a  round 
sum  for  the  entire  plumbing  Job,  and  the- 
law  Is  not  altogether  clear  as  to  what  par- 
ticularity of  statement  in  the  lien  account 
the  owna  of  the  property  may  demand  In 
such  cases.  When  the  lien  is  filed  by  the 
original  contractor,  who  has  specially  agreed 
with  the  owner  to  do  the  Job  for  a  certain 
price,  it  seems  a  detailed  statement  of  the 
items  of  material  and  labor  that  entered  Into 
the  Improvement  is  not  required;  presum- 
ably because  the  owner  knew  what  he  bar- 
gained for  when  he  agreed  on  a  price,  and 
does  not  need  to  be  apprised  of  the  basis 
of  the  charge  by  an  enumeration  of  Items. 
Busso  V.  Fette  (St  L.)  55  Mo.  App.  453;  Ab- 
bott V.  Hood  (St  li.)  60  Mo.  App.  196.  In 
Hllllker  V.  Francisco,  65  Mo.  508,  this  rule 
was  applied  where  the  lien  was  filed  by  a 
subcontractor,  and  the  account  was  more 
general  than  In  the  case  in  hand.  On  the 
authority  of  that  case,  which  is  of  long 
standing  and  has  been  often  cited  aftprov- 
Ingly,  the  statement  filed  by  the  plaintiff 
must  be  ruled  sufficient 

8.  The  appellant  admitted  every  allegation 
made  by  thQ  respondent  in  relation  to  the 
plumbing,  In  fb  answer  ffied  In  the  Justice's 
court,  and  Joined  iasne  on  nothing  but  the 
credits,  claiming  It  should  have  certain  cred- 
its not  allowed  by  the  plaintiff,  and  assert- 
ing that  pUUntlff  was  entitled  to  *  balance 
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of  onl7  $65.84  on  the  plumbing  Job.  In  tbe 
circuit  court  MHhan  took  a  nonsuit  as  to  tbe 
balance  claimed  for  tbe  heating  apparatus, 
whereupon  the  bank  withdrew  Its  answer  to 
the  count  of  the  petition  declaring  on  the 
contract  for  the  plumbing,  and  now  Insists 
that  plaintiff  was  thereby  put  to  the  proof 
of  all  the  allegations  of  said  count,  and  that 
tbe  abandoned  answer  was  erroneously  re- 
ceived In  evidence  as  an  admission  against 
Interest  The  answer  was  shown  to  have 
been  filed  by  tbe  bank's  regularly  employed 
attorney  after  several  conversations  with  tbe 
cashier  of  the  bank,  who  undertook  to  In- 
form him  of  the  facts,  and  was  competent 
evidence  In  favor  of  the  plaintiff.  Walser  T. 
Wear,  141  Mo.  443,  42  S.  W.  928. 
Tbe  Judgmott  Is  afBrmed. 

BL.AMD,  P.  J„  and  BARCLAY,  J.,  concur. 


BATES  T.  BATES. 

(Court  of  Appeals  of  St.  LauIb,  Mo.    April  IS, 

1902.) 

DEFOSmONS-ADMISSIBIUTT  IN  OTHER  SUIT 
— PBBJUDICIAL.  BRROR. 

1.  In  reiderln  by  a  widow  against  her  hus- 
band's administrator  to  recover  a  note  of  a 
third  party  alleged  to  have  been  assigned  to 
plaintiff  by  her  husband  shortly  before  his 
death,  a  deposition  of  tlie  husband's  attorney 
in  a  suit  by  the  daughter  against  the  same  de- 
fendant to  recover  another  note  alleged  to  have 
beeu  assigned  to  the  daughter  by  the  decedent, 
in  wliich  deponent  stated  tliat  decedent  had 
told  him  not  to  bother  about  a  certain  note,  as 
he  would  "just  turn  it  over  to  her,"  was  inad- 
nugsible;  defendant  having  had  no  reason  to 
cross-examine  deponent  with  respect  to  the 
note  claimed  by  the  widow,  and  neither  the 
parties  nor  the  issues  being  the  same. 

2.  Admission  of  the  deposition  was  prejudi- 
cial error. 

Appeal  from  circuit  court,  HoweU  county; 
Evans,  Judge. 

Replevin  by  Ella  Bates  against  D.  D. 
Bateis.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

A.  H.  Livingston,  for  appellant  J.  O. 
Sheppard  and  E.  P.  Dorris,  for  respondent 

OOODE,  J.  Respondent  Is  the  widow  of 
Albert  O.  Bates,  deceased,  and  appellant  the 
administrator  of  his  estate,  while  tbe  action 
is  replevin  to  recover  imssesslon  of  a  promls- 
.  sory  note  for  $2,600  on  Oeorge  Neal,  claimed 
to  have  been  assigned  and  delivered  to  tbe 
respondent  by  her  husband  a  short  time  be- 
fore his  death.  There  is  another  suit  pend- 
ing between  Delia  Bates,  a  daughter  of  tbe 
respondent  and  the  deceased,  and  the  defend- 
ant, as  administrator,  wherein  said  daughter 
seeks  to  recover  a  note  for  $1,000  on  a  man 
named  Culp,  claimed  to  have  been  assigned 
to  her  by  her  father  at  the  same  time  the 
assignment  of  tbe  note  in  controversy  in  this 
case  was  made  to  her  mother.  On  the  trial 
of  the  present  action  tbe  respondent's  counsel 
offered  in  evidence  tbe  deposition  of  J.  M. 


Hoover,  taken  In  the  case  of  Delia  Bates  v. 
D.  D.  Bates.  Hoover,  who  is  dead  now,  was 
an  attorney,  and  drew  the  will  of  Albert  G. 
Bates,  and  at  the  time  of  the  preparatl<m  of 
the  will  had  a  conversation  with  tbe  testator, 
which  was  repeated  in  said  deposition.  In 
substance,  as  follows:  "Q.  State  whether  at 
that  time  you  had  a  conversation  with  him 
in  regard  to  disposing  of  his  property  not 
named  In  the  will,  and,  if  so,  what  did  A. 
O.  Bates  say  to  you?  A.  I  did.  After  I  bad 
read  over  to  him  what  he  had  willed  in  tbe 
will,  I  asked  him  If  that  was  all  the  property 
he  bad.  He  said,  'No,  I  want  to  keep  some 
back  for  the  old  man.'  I  told  him  he  bad 
all  the  property  and  the  will  under  his  con- 
trol, and  had  a  right  to  change  It  or  do  as 
he  pleased  with  it;  and  I  stated  to  him, 
'What  you  do  not  dispose  of  In  your  will, 
will  be  equally  divided  among  all  the  heirs.' 
He  then  said,  'I  have  a  right  to  do  what  I 
please  with  the  property  I  have  not  disposed 
of  in  my  will;'  and  In  that  conversatioii  he 
asked  If  I  bad  put  the  Gulp  note  In  tbe  will 
to  Ddla.  I  told  him  no,  but  that  I  could, 
and  be  said,  'No,  it  is  not  worth  while;  I 
will  Just  turn  it  over  to  her.*  I  told  him  the 
fix  him  and  me  were  in  he  had  better  do  It 
pretty  soon,  and  he  said  he  would,  VIght 
away."  When  Hoover's  deposition  was  offer- 
ed, the  appellant's  counsel  objected  to  it  as 
Inadmissible  and  Incompetent  for  any  pur- 
pose, since  it  was  taken  In  a  different  suit, 
between  different  parties;  but  the  court  over- 
ruled the  objection,  and  permitted  the  depo- 
sition to  be  read  to  the  Jury,  to  which  ruling 
an  exception  was  duly  saved. 

Though  reluctant  to  reverse  the  Judgment 
in  respondent's  favor,  we  are  compelled  to 
hold  that  the  circuit  court  erred  in  admitting 
the  deposition.  In  fact  we  are  unable  to  sur- 
mise on  what  ground  It  was  admitted,  so 
palpably  incompetent  was  It  as  evidence  In 
this  cause.  Not  only  was  It  taken  in  another 
suit  between  other  parties,  but  not  a  word 
In  it  refers  to  the  issues  in  this  case,  or  bears 
on  them,  except  remotely,  as  tending  to  show 
an  Intention  of  Albert  6.  Bates  to  give  a  cer- 
tain note  to  talB  daughter,  which  Intention  is 
said  to  have  been  carried  out  when  he  gave 
the  one  In  suit  to  his  wife.  A  deposition  Is 
sometimes  admissible  In  evidence  In  a  suit 
other  than  the  one  It  was  taken  In  when  the 
suit  in  which  It  is  offered  is  between  the 
same  parties  as  tbe  one  in  which  it  was  tak- 
en, or  parties  claiming  in  privity  with  them. 
If  the  testimony  is  relevant  to  the  Issues  be- 
ing tried,  and  the  party  against  whom  it  Is 
offered  had  an  oi^ortunlty  to  cross-examine 
the  witness  as  to  the  matter  in  reference  to 
which  the  deposition  is  offered,  and  was  le- 
gally called  on  to  do  so.  1  OreenL  Ev.  (ledi 
Ed.)  {  163a;  Parsons  v.  Parsons,  45  Mo.  265. 
The  vital  point  is  tbe  opportunity  to  cross- 
examine,  which  the  law  regards  as  the  most 
effective  means  of  eliciting  the  whole  truth 
and  avoiding  the  prejudicial  effect  of  a  false 
coloring  which  a  partial  witness  might  otiier- 
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wise  Impart  to  his  testimony.  Wbile  7>.  V. 
Bates  was  defendant  In  tbe  Delia  Bates  case 
as  well  as  In  this  one,  he  bad  no  reason  to 
cross-examine  Hoover  as  to  the  note  claimed 
by  Mrs.  Bates,  and  may  hare  refrained  fr<xn 
a  partlcnlar  cross-examination  for  valid  rea- 
sons connected  with  the  'other  case.  Hie 
parties  to  the  two  actions  are  not  the  same, 
nor  In  privity,  nor  Is  the  Issne  the  same;  and 
brace  the  deposition  was  incompetent. 
Weeks,  Dep.  {  471;  Borders  t.  Barber,  SI 
Mo.  630;  Leslie  ▼.  Mining  Co.,  110  Ma  31, 
19  S.  W.  308;  Plow  Works  v.  Boss,  74  Mo. 
App.  437.  The  admission  of  it  was  preju- 
dicial error;  ^or  It  was  likely  to  be  taken 
by  the  Jury  as  corrobwatlon  of  the  testimony 
of  the  respondent  and  her  witnesses. 

Tbe  Judgment  is  tberefore  reversed,  and 
tbe  cause  remanded. 

BLAND,  P.  X,  and  BARCLAT,  J^  concur. 


STATE  T.  MIBTBB. 

(Court  of  Appeals  of  St.  Louis,  Mo.    April  IB, 

1902.) 

INTOXICATING  UQII0R9— UNLAWFUL  SALES— 
DBFBNSBS. 
Id  a  raoeecntion  for  selling  liquor  without 
first  complying  with  Rev.  St.  1^,  U  228&- 
22V2,  respecting  the  adulteration  and  sale  of 
liquor,  and  requiring  filing  of  bond  not  to  adul- 
terate the  same,  mere  proof  that  defendant 
was  a  regularly  Ucensed  distiller,  and  had  paid 
a  license  fee  to  the  United  States,  is  no  de- 
fense. 

Appeal  from  circuit  court,  Texas  county; 
L.  B.  Woodslde,  Judge. 

August  Mleyer  was  convicted  of  illegally 
selling  Uquor,  and  appeals.    Affirmed. 

W.  L.  Hlett  and  Jas.  Orchard,  tor  appel- 
lant.   Wm.  E.  Barton^  for  tbe  State. 

600DE,  J.  Two  Informations  were  filed 
In  the  circuit  court  of  Texas  county  against 
the  defendant,  August  Mleyer,  each  of  which 
charged  blm  with  the  Offense  of  selling  a 
spirituous  liquor,  to  wit,  one  half  pint  of 
whisky,  without  first  appearing  before  tbe 
clerk  of  tbe  county  court  of  said  county  and 
taking  and  subscribing  an  oath  not  to  mix 
or  adulterate  the  liquor  offered  by  him  for 
sale  with  any  substance  whatever,  and  with- 
out previously  giving  bond  In  the  sum  of 
1500  for  the  payment  of  all  costs  arising  from 
prosecutions  for  violations  of  the  provisions 
of  the  Revised  Statutes  In  relation  to  the 
adulteration  and  sale  of  intoxicating  liquors. 
By  agreement  the  two  Informations  were 
consolidated  and  treated  as  one  cause  with 
two  counts,  one  for  each  of  the  distinct  of- 
fenses, and  defendant  was  found  guilty  by 
tbe  Jury  on  both  counts,  sentence  entered  ac- 
cordingly, and  an  appeal  taken  to  this  court. 

Appellant's  counsel  have  seen  fit  to  leave 
□8  without  tbe  assistance  of  a  brief  on  their 
side  In  tbe  consideration  of  this  case;  but 
we  have  examined  carefully  the  assignments 


of  error  made  In  the  motion  for  a  new  trial. 
The  sales  of  Uquor  were  positively  proven, 
nor  was  any  defense  attempted  except  by  tbe 
testimony  of  the  defendant  that  be  was  a 
regularly  authorized  dlstUlo:.  and  that  he 
bad  paid  the  license  fee  to  the  government  of 
the  United  States.  Having  a  license  from 
tbe  federal  government  to  run  a  distillery 
does  not  Justify  a  person  In  selling  intoxicat- 
ing liquor  without  complying  with  the  rea- 
sonable statutory  regulations  of  this  state, 
which  is  entitled.  In  the  exercise  of  its  police 
power,  to  supervise  and  control  the  mode  in 
which  intoxicants  may  be  sold  within  its 
boundaries.  Defendant  had  no  right  to  make 
the  sale  he  did  without- first  complying  with 
the  terms  of  the  statutes.  Rev.  St  1899,  (S 
2280  to  2292,  Inclusive.  Those  statutes  were 
ruled  to  be  binding  on  all  persons  whomso- 
ever in  a  well-considered  opinion  of  the  su- 
preme court  written  by  Judge  Sherwood, 
which  discussed  them  at  length,  and  defi- 
nitely settled  their  meaning.  State  v.  Sum- 
mers, 142  Mo.  586,  44  8.  W.  797.  When  the 
state  proved  the  sales  of  whisky  were  made 
by  the  defendant,  as  charged  in  the  Informa- 
tion, It  devolved  on  the  defendant  to  show 
that  be  bad  complied  with  the  requirement 
of  tbe  above-cited  section  of  the  statutes. 
Which  be  failed  to  do.  State  v.  Finn  (K.  O.) 
88  Mo.  App.  504, 

Tbe  Judgment  is  thraefore  aflElrmed.     AD 
concur. 


STATE  V.  BROOKS. 
(Court  of  Appeals  of  St.  Louis,  Mo.    April  IS, 
1902.) 

INTOXIOATINO  UQUORS-SBLLINO  WITHOUT 
LICENSB.  < 

One  cannot  avoid  a  conviction  for  selling 
Intoxicatin?  liquors  without  a  license,  by  a 
license  issued  after  the  sale,  undertaking  to 
authorize  him  to  sell  for  a  period  commeudng 
before  the  sale. 

Appeal  from  criminal  court,  Greene  coun- 
ty;  J.  J.  Gideon,  Judge. 

Mac  N.  Brooks  was  convicted  of  an  Illegal 
sale  of  Intcolcating  liquors,  and  appeals. 
Affirmed. 

Wear  &  McGregor,  for  appellant  A.  B. 
Lovan,  for  tbe  State 

600DE,  J.  Defendant  was  Indicted  for 
violation  of  tbe  dramshop  law  by  making  a 
sale  of  Intoxicating  liquor  In  a  less  quantity 
than  three  gallons,  to  wit  one  gill,  on  the 
18tb  day  of  March,  1901.  Sales  of  whisky 
on  that  day  were  conclusively  proven,  and 
the  only  attempt  made  to  defend  was  by  a 
■cense  Issued  on  the  SOtb  day  of  March, 
1901,  which  undertook  to  authorize  the  de- 
fendant to  keep  a  dramshop  for  six  montbs 
from  the  7th  day  of  the  previous  February. 
It  is  virtually  conceded  defendant  had  no 
license  when  he  made  the  sales  in  question. 

Counsel  for  appellant  have  not  aided  us 
witb  any  suggestions  of  error  in  the  case 
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ftirtber  than  are  contained  in  tbelr  motlom 
for  a  new  trial,  and  upon  examination  of 
tbe  record  we  think  the  polntB  therein  men- 
tioned were  not  well  taken,  and  affirm  the 
Judgment  State  t.  Hughes,  24  Mo.  147.  AU 
concur. 


C  H.  KOI<D  LUMBER  CO.  y,  HA.8TON 

«tal.< 

(Ooort  of  Appeals  of  Kansas  (Sty,  Mo.    April 

7,  IWZ.) 

APPEAL  — BILL  OF  EXOBPTIONS  —  ROCITAb — 
TIMB  OF  FIUNO— ABSTBACT  OF  RBCORD. 
Where  the  bill  of  exceptions  was  filed  aft- 
er  the  trial  term,  the  abstract  of  the  record 
must  show  that  tbe  time  for  filing  It  was  ex- 
tended by  the  order  of  the  conrt,  and  a  recital 
to  that  cofect  in  the  bill  of  exceptions  is  insufil- 
cient 

Appeal  from  circuit  court  Buchanan  coun- 
ty; W.  K.  James,  Judge. 

Action  by  tbe  C.  H.  Nold  Lumber  Company 
against  J.  W.  Baston  and  others.  From  a 
Judgment  of  nonsuit  plaintiff  appeals.  Af- 
firmed. 

Chas.  M.  Street  for  appellant  H.  M.  Ra- 
mey,  for  resitondent  Josephine  Hyatt 

PER  CURIAM.  This  Is  an  action  brought 
to  enforce  a  mechanic's  lien.  The  trial  court 
sustained  a  demurrer  to  the  testimony,  and 
plaintiff  thereupon  took  a  nonsuit  with  leave, 
and,  tbe  conrt  refusing  to  set  the  same  aside, 
he  has  appealed.  The  abstract  of  tbe  record. 
Including  In  that  term  the  statement  that 
nonsuit  was  forced  on  platntifT,  and  that  he 
appealed  to  this  conrt,  consists  of  tbe  peti- 
tion and  tbe  said  statement  Tbe  bill  of  ex- 
ceptions was  filed  at  a  term  subsequent  to 
the  trlaL  Tbe  abstract  fails  to  show  any  or- 
der of  court  granting  tbe  extension,  or  any 
order  filing  the  blU.  Tbe  bill  of  exceptions 
recites  that  plaintiff  took  leave  of  court  to 
file  his  bill  at  the  following  September  term, 
and  it  recites  that  It  was  filed  within  the 
time  given.  The  record  proper  should  be 
set  forth  in  the  abstract  showing  these  things. 
A  recital  In  tbe  bill  is  wholly  insufflcient 
The  bill  of  exceptions  cannot  prove  itself. 
This  has  been  so  many  times  ruled  It  appears 
strange  that  no  heed  Is  paid.  Storage  C!o.  v. 
Glasner,  150  Mo.  426,  52  S.  W.  237;  Lawson 
V.  Mills,  150  Mo.  428,  61  S.  W.  678;  Butter 
Co.  V.  Qraddy,  152  Mo.  441,  64  8.  W.  21&. 
We  are  therefore  left  to  determine  tbe  case 
on  tbe  record  without  the  bill,  and,  finding  no 
error  therein,  we  affirm  the  judgment 


ALBIN  V.  CHIOAQO.  R.  L  &  P.  RT.  C0.» 

(Court  of  Appeals  of  Kansas  Gty,  Mo.    April 

7,  1902.) 

APPEAL— RBCORD-AMBNOUBNT. 

Omissions  In  abstract  of  record  on  appeal 

of  judgment   and   date  of  reudition,   time   of 

>  Rehearlns  denied  Hay  S,  IML 


motion  for  new  trial,  and  record  entry  of  fil- 
ing of  bill  of  exceptions,  cannot  be  aappiied 
by  additional  abstract  just  before  hearing, 
vnthout  consent  of  opposmg  party. 

Appeal  from  circuit  court  Oentiy  oonnty; 
Ctallatln  Craig,  Jndge. 

Action  by  James  W.  Albhi  agabut  tbe  Cbl- 
cago,  Bock  Island  &  Pacific  Baaway  0>m- 
pany.  Judgment  for  plaintiff.  Defendant 
appeals.    Ap];>eal  dismissed. 

W.  r.  Evans  and  McDougal  &  Bebree,  fbr 
appellant.  Peery  &  Ly<HU  and  Harber  & 
Knight  for  respondent 

PER  CURIAM.  This  action  la  for  per- 
sonal injuries  alleged  to  have  been  anffered 
by  plaintiff.  He  recovered  Jndgment  In  the 
trial  court  The  appeal  Is  taken  under  what 
Is  known  as  the  "short  method."  The  ab- 
stract of  tbe  record  does  not  contain  the 
judgment  or  the  date  when  it  was  rendered. 
Neither  does  It  set  forth  the  time  when  the 
motion  for  new  trial  was  filed.  Nor  does  it 
contain  any  record  entry  of  the  filing  of  tbe 
bill  of  exceptions.  Shortly  prior  to  tlie  day 
when  the  cause  was  set  tac  hearing,  an  ad- 
ditional abstract  was  filed,  supplying  omis- 
sions which  we  have  Indicated.  But  this 
was  without  consent  of  opposing  counsel. 
We  will  therefore  dismiss  the  appeal. 


MARX  V.  MARX 

(Conrt  of  Appeals  of  St  Lonis,  Mo.    April  16. 
1902.) 

APPEALABLE  ORDERS— ALIUONT—RBVBRSAL 
or  ORDER- PROCBDDRB. 

1.  Orders  concerning  alimony  pmdente  lite 
are  appealable,  according  to  the  precedents 
in  Missouri. 

2.  AVhen  an  order  on  a  motion  toaching  ali- 
mony pending  a  snlt  is  reversed  and  remand- 
ed without  other  directions,  the  merits  of  the 
motion  are  open  for  review  upon  a  retrial  in 
the  drenit  court  Marx  v.  Maix,  89  Mo.  App. 
4fiS,  followed. 

(Syllabus  by  the  Judge.) 

Appeal  from  St  Louis  drcolt  conrt;  Sel- 
den  P.  Spencer,  Judge. 

Action  by  Amelia  Marx  against  Herman  N. 
Marx.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 

H.  A.  Haeussler,  for  appellant  Johnson 
&  Richards  and  Ceorge  H.  Williams,  for  re- 
spondent 

BARCLAY,  J.  nils  is  an  appeal  from  an 
Interlocutory  decree  awarding  alimony  pen- 
dente lite.  The  case  has  been  in  this  oourt 
before  on  a  similar  appeal,  reported  Marx 
V.  Marx,  89  Mo.  App.  455.  The  present  ap- 
peal involves  merely  the  construction  of  the 
opinion  of  the  court  In  the  former  appeal 
just  cited.  Upon  the  last  hearing  of  Oie  mo- 
tion for  alimony  pending  the  salt  now  under 
review,  the  trial  court  beld  that  the  judg- 
ment of  this  court  In  tbe  opinion  above 
mentioned  was  conclusive  upon  the  allow- 
ance for  alimony,  and  that  said  opinion  fixed 
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:;       the  allowance  at  $160  per  m<mtb  and  Inter- 
est on  the  $15,000  Item  mentioned  theieln. 
'       The  learned  trial  Judge,  at  the  last  hearing 
of  this  motion,  inquired  whether  there  had 
been  any  change  in  defendant's  condition 
since  the  opinion  of  the  St.  Loula  court  of 
appeal*.    He  declined  to  go  into  the  Investl- 
^       gatlom  of  the  inroprlety  of  any  otb«r  allow- 
!       ance  of  alimony  than  that  above  indicated. 
His  view  was  that  the  dedsloo  of  this  court 
f        had  relieved  him  of  the  neceaaity  of  deter- 
|.        mining  what  the  allmooy  should  be  except 
for  the  period  of  time  subsequent  to  the  deci- 
sion by  this  court.    The  court  declined  to 
i        go  Into  the  general  merits  of  the  moti(m  oOi- 
i        erwlse  than  as  above  stated.    So  the  only 
question  presented  by  the  present  order  coa- 
cema  the  effect  pr<q;ierly  to  be  given  to  the 
prior  decision  cited. 

1.  Orders  allowing  alimony  pending  a  di- 
vorce suit  have  been  held  appealable  so  often 
that  we  treat  the  question  of  the  right  of 
appeal  from  them  as  settled  by  precedent 
State  V.  Seddon,  98  Mo.  520,  B  S.  W.  342; 
Adams  v.  Adams,  40  Mo.  App.  592;  Mahn  V. 
Mahn,  70  Mo.  App.  387;  Pennlngroth  v.  Fen- 
ningroth,  71  Mo.  App.  438. 

2.  We  think  the  correct  construction  of  the 
opinion  in  the  former  case  is  that  the  mo- 
tion for  alimony  pendente  lite  should  have 
been  reheard  on  its  merits.  The  opinion  of 
the  learned  Judge  who  spoke  for  this  court 
on  the  former  appeal  does  not  preclude  such 
an  Investigation.  The  views  expressed  on  the 
evidence  then  before  the  court  do  not  counter- 
▼aU  the  order  for  a  rehearing  of  the  motion 
for  alimony.  If  the  intention  of  this  court 
had  been  to  preclude  a  full  re-examination  of 
the  motion  on  the  merits  thereof,  the  remand 
would  have  included  directions  much  more 
specific  than  those  contained  In  the  former 
opinion. 

The  motion  should  be  reheard  on  Its  mer- 
its, and  the  last  order  Is  reversed,  and  the 
cause  remanded  that  this  may  be  done. 

BLAND,  P.  J„  and  GOODB,  J.,  concur. 


MARSHALL   v.    FERGUSON. 

(Court  of  Appeals  of  St  Louis,  Mo.    April  16^ 

1902.) 

AOBNTS— VI01>ATION  OP  INSTRUCTIONS— UA- 
BILITY  TO  PRINCIPAL—DEFBNSES— BURDBN 
OF  PROOF— INSTRUCTIONS— APPEALi. 

1.  Where  on  a  former  appeal  the  court  ruled 
that  the  petition  suSlcieutly  stated  a  cause  of 
action  to  let  in  evidence  in  its  support  over 
defendant's  c«al  objection  made  at  the  outset 
of  the  trial,  and  defendant  neither  demurred 
nor  moved  for  more  definite  averments  on  the 
eeooud  trial,  but  merely  urged  the  sama  ob- 
jections, hii  assigmnent  of  error  based  on  the 
aliened  failure  of  the  petition  to  state  a  cause 
of  action  will  be  disrefrarded. 

2.  If  an  agent  directed  to  loan  money  to  a 
third  party,  and  to  talce  as  security  a  deed 
of  trust,  violates  his  instructions  by  includiug 
In  the  trust  deed  a  note  owed  by  the  third 
party  to  himself,  without  his  principal's  knowl- 
edge or  consent  the  latter  may  entirely  ignore 


the  deed  of  trust  and  iooli  to  the  agent  him- 
self for  the  money  loaned. 

3.  The  burden  is  on  the  principal  in  such  a 
case  to  show  that  the  agent  iucluded  the  note 
in  the  deed  without  his  knowledge  or  consent 

4.  The  fact  that  the  agent  acted  without 
compensation  was  no  defense. 

Appeal  from  circuit  court  Butler  county; 
James  T.  Fort  Judge. 

Action  by  John  B.  MarshaU  against  Thom- 
as D.  Ferguson.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed. 

Phillips  &  PhUUps  and  Dinning,  Hamel  & 
DUmlng,  for  appellant  N.  A.  Mozley,  A  D. 
Hlght  and  G.  A.  Spann,  for  respondent 

OOODB,  J.  It  was  ruled  by  tills  court  on 
a  former  appeal  that  the  petition  In  the 
cause  above  entitled  suffidoitly  stated  a 
cause  of  action  to  let  in  evidence  In  Bupi>ort 
of  its  allegations  over  the  oral  objection  of 
the  defendant  made  at  the  outset  of  the 
trial;  and  as  the  defendant  neither  demurred 
nor  moved  tor  more  definite  averments,  as 
he  might  have  done,  but  merely  urged  the 
same  objections  on  the  second  trial,  we  will 
disregard  his  assignment  of  error  based  on 
the  alleged  failure  of  the  petition  to  state  a 
cause  of  action.  It  would  be  unjust  to  per- 
mit the  defendant  to  avail  himself  of  that 
point  now,  whoi  it  was  determined  against 
him  before,  and  he  has  since  omitted  to  take 
measures  to  compel  a  more  particular  idead- 
Ing.  Marshall  v.  Ferguson,  78  Mo.  App.  MS^ 
The  action  was  brought  to  recover  a  sum  of 
money  advanced  by  Marshall  to  Ferguaon, 
to  be  lent  to  M.  L.  Freeman,  of  Butler  coun- 
ty, on  the  security  of  an  undivided  one- 
eighth  interest  in  a  parcel  of  land  In  Poplar 
Bluff,  or  near  there,  known  as  the  "Fair 
Grounds."  At  the  inception  of  the  transac- 
tion, Marshall  himself  was  the  owner  of  that 
intereat  and  he  and  Freeman  were  consid- 
ering a  trade  by  which  Marshall  would  ex- 
change his  said  interest  in  the  Fair  Grounds 
for  a  sawmill  owned  by  Freeman.  Freeman 
needed  to  raise  about  $213  in  cash  to  pay  off 
a  note  to  the  Missouri  Trust  Company,  se- 
cured by  a  mortgage  on  a  farm  of  his,  be- 
fore the  trade  could  be  effected;  and  Mar- 
shall got  Ferguson,  who  was  the  agent  of 
said  trust  company,  to  make  a  loan  to  Free- 
man of  the  sum  required;  he  (Marshall)  fur- 
nishing the  money,  and  directing  Ferguson 
to  take  a  deed  of  trust  to  secure  It  on  the 
Interest  in  the  Fair  Groiuds  property  after 
It  should  be  conveyed  to  Freeman.  Fergu- 
son himself  held  a  mortgage  on  Freeman's 
farm.  Junior  to  the  trust  company's,  to  se- 
cure a  note  for  $312.50;  and,  when  he  took 
the  deed  of  trust  to  secure  the  money  l«it 
by  MarshaU  (which  loan  was  to  be,  and  was, 
made  in  Ferguson's  name,  and  the  note  aft- 
erwards assigned  to  Marshall),  he  Included 
in  said  deed  his  own  note  against  Freeman; 
so  that  instead  of  the  instrument  being  a 
lien  on  the  one-eighth  interest  in  the  Fair 
Grounds  for  only  $213  In  favw  of  Marshall, 


Digitized  by  LjOOQIC 


936 


67  SOUTHWESTERN  BEPORTEB. 


(Ma 


It  wag  also  a  Hen  for  |312  In  favor  of  Fer- 
guson. The  Issue  of  fact  between  tbe  par* 
ties  Is  whether  Ferguson's  act  In  further  se- 
curing his  own  note  was  done  without  Mar- 
shall's knowledge,  or  by  his  authority,  and 
there  was  a  direct  conflict  In  the  evidence 
bearing  on  that  Issue.  Marshall  testified 
tliat  he  neithtf  authorized  the  loading  of  his 
security  with  Ferguson's  note,  nor  knew  It 
had  been  done  nntU  Freeman  had  defaulted 
and  he  was  about  to  foreclose,  when  he  tan- 
mediately  taxed  Ferguson  with  bad  faith, 
and  notified  him  he  must  pay  the  loan.  Fer- 
guson swore  the  Fair  Grounds  tract  was 
worth  enough  to  secure  both  notes  wdl, 
and  that  Marshall  authorised  him  to  Include 
his  own  note  in  the  deed  of  trust.  The  Jury 
settled  the  facts  In  respondent's  favor,  and 
we  are  only  concerned  with  appellant's  as- 
signments of  errw,— chiefly,  the  rulings  on 
the  instructions  requested. 

The  court  charged  the  Jury  that  if  the  ap- 
pellant undertook  to  act  as  the  agent  of  the 
respondent  in  making  a  loan  to  Freeman, 
and  was  directed  to  secure  the  loan  by  a 
deed  of  trust  on  an  eighth  interest  In  the 
Fair  Grounds,  but  violated  bis  instructions 
by  including  in  the  deed  of  trust  the  note  to 
himself,  without  the  respondent's  knowledge 
or  consent,  the  respondent  bad  the  right  to 
entirely  Ignore  the  deed  of  trust  as  security, 
and  look  to  the  appellant  for  his  money. 
Appellant's  counsel  contended,  in  opposition 
to  the  theory  embodied  in  that  charge,  that, 
if  respondent  recovered  at  all,  he  should 
only  recover  the  loss  sustained  by  him  after 
collecting  as  much  of  his  debt  as  possible 
by  enforcing  the  lien  of  the  deed  of  trust 
and  submitted  the  following  Instruction  set- 
ting out  that  view,  which  the  court  refused 
to  give:  "The  court  Instructs  the  Jury  that, 
if  yon  believe  and  find  from  the  evidence 
that  the  one-eighth  interest  of  the  land  de- 
scribed in  plalntlfTs  petition  was  of  value 
sufficient  to  secure  the  payment  of  both  of 
the  notes  In  the  deed  of  trust  described,  then 
plaintiff  cannot  recover  herein,  and  your  ver- 
dict should  be  for  the  defendant"  When  a 
loss  results  to  a  principal  from  his  agent's 
failure  to  pursue  the  Instructions  given  to 
him,  a  cause  of  action  arises  in  favor  of  the 
former;  for  a  principal  is  entitled  to  have 
the  agency  executed  In  his  own  way,  as  the 
party  whose  Interest  Is  at  stake.  All  agen- 
cies rest  on  contracts,  express  or  implied, 
which  must  be  faithfully  performed,  like 
oth^  contracts.  If  InstmctionB  are  given 
as  to  the  mann»  of  performance,  the  agent 
Is  presumed  to  accept  them,  if  not  immoral 
or  illegal,  and  he  should  faithfully  observe 
them  in  the  transaction  of  the  business  un- 
less an  enrergency  arises  which  Justifies  him 
in  taking  some  other  course;  and  a  failure 
to  observe  them,  without  excusatory  circum- 
stances, constitutes  an  actionable  breach  of 
contract  But  the  extent  of  an  agent's  lia- 
bility for  such  a  breach  is  not  always  the 
same,  since  it  depends  somewhat  on  the 


character  of  the  deviation  ftom  the  prind- 
pal's  instructions.  An  unjustifiable  devia- 
tion, not  too  trifling  to  be  Judicially  noticed. 
entitles  a  principal  to  at  least  nominal  dam- 
ages; for  the  law  presumes  damage  from 
the  breach  of  a  contract  Usually  the  meas- 
ure of  liability  Is  the  amount  required  to 
place  the  principal  in  as  good  a  condition  as 
be  would  have  been  in  if  the  agent  had  fol- 
lowed directions,  which  implies  that  the  for- 
mer must  be  ordinarily  diligent  to  prevent  or 
minimize  the  loss  resulting  from  the  agent's 
breech,  and  must  avail  himsdf  of  the  means 
within  his  reach  for  that  purpose.  He  may 
then  lo<^  to  the  agent  for  reimbursemmt  for 
whatever  loss,  proxlnrately  caused  by  his 
mlscondnct  reasonable  precautions  failed  to 
prevent  Actions  to  obtain  damages  in  such 
cases  do  not  differ  from  actions  for  breaches 
of  other  contracts.  In  respect  to  the  measure 
of  recovery.  2  Sedg.  Heas.  Dam.  (8th  E^) 
{{  813-^15;  Mechem,  Ag.  (Ed.  1889)  474  et 
seq.;  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  1062; 
Colt  V,  Owens,  90  N.  Y.  368;  Wright  t.  Bank 
of  Metropolis,  UO  N.  Y.  237,  18  N.  E.  79.  1 
li.  R.  A.  289,  6  Am.  St  Rep.  356.  But  some- 
times Instructions  are  violated  in  such  a  way 
as  to  authorize  a  principal  to  proceed  direct- 
ly against  the  agent  as  a  debtor  or  for  con- 
version. Loyalty  to  their  tmst  is  firmly 
exacted  of  all  agents  by  the  law,  and  when 
one  uses  bis  position  for  his  own  ends,  re- 
gardless of  the  welfare  of  his  principal,  be 
becomes  responsible  for  a  resultant  loss,  as 
if  he  unscrupulously  handles  money  or  prop- 
erty confided  to  him  to  benefit  himself.  In 
such  cases  his  principal  may  recover  the 
money  or  the  value  of  the  property.  Nor  is 
a  fraudulent  intention  required  to  rpnder  an 
agent  liable  for  the  full  value  of  the  prop- 
erty used  or  disposed  of  by  him  in  violation 
of  his  agency,  although  It  aggravates  the 
dereliction.  Mechem;  Ag.  {  477.  In  the  pres- 
ent case,  Ferguson  was  guilty  of  abusing  his 
agency  from  a  dishonest  motive,  if  the  plain- 
tiff's testimony  Is  true;  for  it  Is  undeniable 
that  his  conduct  in  securing  his  own  debt 
by  the  deed  of  trust  taken  to  secure  Mar- 
shall's was  grossly  fraudulent  if  unauthor- 
ized by  Marshall  and  kept  from  his  knowl- 
edge. It  was  an  act  which  violated  two  of 
the  rules  of  the  law  of  ag^icy,  to  wit  that 
an  agent  cannot  ignore  the  directions  given 
him  as  to  bow  the  business  pu*-  h:ito  his  hands 
shall  be  transacted,  and  cannot  use  his 
agency  for  his  own  advantage,  to  the  detri- 
ment of  the  principal,  both  of  which  rules 
are  but  variations  of  the  doctrine  that  an 
agent  must  be  loyal  to  his  trust.  We  there- 
fore hold  the  circuit  court  did  not  err  in 
Instructing  the  Jury  on  this  branch  of  the 
case;  that  Is  to  say,  In  giving  the  Instruc- 
tion requested  by  respondent  tti>d  refusing 
that  requested  by  appellant 

A  question  is  raised  as  to  whom  the  burden 
of  proof  was  on,  by  an  exception  saved  to 
the  following  charge:  "You  are  instracted 
that  if  you  believe  and  find  from  the  evl- 
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dence  that  the  defendant,  Thos.  D.  Fergnaon, 
Included  in  the  deed  of  trust  a  note  of  $312.- 
SO  of  his   oven,    without   the   ctmsent   and 
knowledge  of  John  B.  Marshall,  and,  by  rea- 
son of  including    said   note   by   FergnB4», 
Marshall  thereby  lost  his  money,  you  should 
find  the  issues  for  the  plaintiff,  Marshall; 
and  yon  are  further  instructed  that  the  bur- 
den of  ghowing,  to  your  reasonable  satisfac- 
tion, that  defendant  had  plaintiff's  consent, 
or  that  plaintiff  had  knowledge  and  made  no 
objections    thereto,    rests   upon   defendant" 
As  a  general  proposition,  the  burden  of  proof 
rests  on  the  party  holding  the  afflrmatiTe  <MC 
an  issue;  but  where  the  plaintiff  grounds  his 
right  of  action  on  a  negative  allegation,  and 
the  proof  of  the  afflrmattve  is  not  peculiarly 
within  the  defendant's  power,  the  plaintiff 
must  establish  this  negative,  to  make  out  a 
prima  fade  case.    1  Oreenl.  Et.  (16th  Ed.)  { 
78;    State  t.   Schar,  50  Mo.  89&    For  In- 
stance, in  an  action  for  malicious  prosecu- 
tion, the  want  of  probable  cause  for  the 
prosecution  must  be  shown  by  the  plaintiff, 
although  he  negatively  alleges  there  was  no 
probable  cause;    or  in  an  action  on  a  cov- 
enant for  not  repah-ing,  where  the  allegation 
is  that  the  defendant  failed  to  repair,  the 
plaintiff  must  proceed  with  the  testimony,  in 
the  first  place,   to  prove  repairs  were  not 
made.    Other  illustrations  are  given  by  text- 
book writers.    The  essence  of  respondent's 
cause  of  action  in  this  case  is  that  the  ap- 
pellant secured  his  own  note  by  the  deed  of 
trust  taken  to  secure  respondent's,  without 
aathority  and  in  disregard  of  bis  duty  as 
agent    The  burden  was  therefore  on  the  re- 
spondent to  establish   that  allegation  by  a 
preponderance  of  the  evidence.    Let  us  look 
at  the  matter  from  another  point  of  view: 
Perhaps  no  better  way  of  determining  where 
the  burden  of  proof  In  any  given  cause  rests 
can  be  found  than  by  Inquiring  what  is  neces- 
sary to  make  a  prima  facie  case  for  the 
plaintiff,  because  the  burden  of  proof  is  on 
a  plaintiff  until  a  prima  facie  case  is  made 
out   when  it  shifts  to  the  defendant;    but, 
until  he  establishes  his  prima  facie  case,  the 
plaintiff  is  not  entitled  to  a  Judgment    Pow- 
ers ▼.  Russell,  18  Pick.  60;   Abrath  v.  Rail- 
way Co.,  11  Q.  B.  Dlv.  444,  32  Wkly.  Rep.  60. 
If  the  respondent  was  not  bound  to  introduce 
proof  In  the  first  place  as  to  appellant's  hav- 
ing acted  without  authority  when  he  included 
bis  own  note  In  the  deed  of  trust,  then  re- 
irpondent  had  merely  to  show  he  turned  over 
trie  amount  of  the  loan  to  the  appellant  to  be 
delivered  to  Freeman,  and  appellant  included 
his  own  debt  in  the  deed  of  trust,  and  that 
-n'ould  have  given  him  a  prima  facie  right  to 
Jud^iuent    But  it  is   obvious  that  no  case 
v\-ould  have  been  made  out  by  such  proof,  for 
tlie  law  would  raise  a  presumption  that  the 
money  was  lent  to  Freeman,  and  everything 
duly  performed;  no  fact  being  in  evidence  to 
sboT7  Fergcson  was  delinquent  in  any  way, 
nor  to  support  a  verdict  against  him.    It  fol- 
lows, therefore,  that  it  was  necessary  for  re- 
Bpoadent  to  so  further  with  his  proof,  and 


show  something  was  done  by  Ferguson  which 
he  ought  not  to  have  done.  In  other  words, 
the  respondent  was  bound  to  Introduce  evi- 
dence tending  to  prove  Ferguson  acted  with- 
out his  consent  in  securing  his  own  note, 
and  the  instruction  given  by  the  court  im- 
posing the  burden  on  the  appellant  was  er- 
roneous. 

As  to  the  fourth  instruction  requested  by 
the  appellant  and  refused  by  the  court,  which 
was  that  if  Marsbiall  had  purchased  the  land 
covered  by  the  deed  <rf  Iruat  at  a  second  fore- 
closure sale,  through  an  agent  and  there- 
after realized  the  amount  of  his  loan  from  a 
sale  of  it,  he  could  not  recover,  it  is  enough 
to  say  there  was  no  evidence  <m  which  to 
base  the  charge. 

A  point  Is  made  about  Ferguaon's  acting 
without  compensaticm  In  making  the  loan  to 
Marshall  for  Freeman,  and  it  is  true  that 
when  an  agency  is  gratuitous  the  agent  can- 
not be  held  liable  because  of  nonfeasance, 
if  he  never  entered  on  the  performance  of  the 
service  expected  of  him;  but  It  is  also  the 
law  that,  if  he  does  undertake  the  service,  he 
must  perform  it  in  good  faith,  and  according 
to  the  instructions  of  his  principal.  Fergu- 
son might  have  refused  to  serve  Marshall 
without  remuneration,  and  he  would  not  have 
beten  liable  for  any  loss  occurring  through 
his  refusal;  but  he  undertook  to  act,  and 
then  was  as  much  bound  as  a  compensated 
agent  to  act  honorably  and  as  directed. 
Mechem,  Ag.  |  478;  Brick  Co.  v.  Hogsett,  73 
Mo.  App.  482. 

For  the  error  noted  in  regard  to  the  burden 
of  proof,  the  Judgment  must  be  reversed  and 
the  cause  remanded,  and  it  is  so  ordered. 

BLAND,  P.  J.,  and  BAROLAY,  J„  concur. 


BOUNO  T.  ST.  LOUIS  ft  8.  F.  R.  CO. 

(Court  of  Appeals  of  St.  Louis,  Mo.     Feb.  1, 
1902.) 

AFPSLLATB     JURISDICTION— CONSTITUTIONAIi 

QUESTION— TRANSFER  OF  APPEAL 

TO  SUPREME  COURT. 

Question  whether  the  constitutional 
amendment  authorizing  nine  members  of  the 
Jury  to  return  a  verdict  was  legally  adopted 
involves  a  constitutional  question,  and  an  ap- 
peal to  the  court  of  appeals,  in  which  it  is 
raised,  will  b«  transferred  to  the  suioeme 
court. 

Appeal  from  circuit  court,  Greene  county; 
James  T.  Neville,  Judge. 

Action  by  Julia  M.  Boling  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals to  the  court  of  appeals.  Case  trans- 
ferred to  supreme  court 

L.  F.  Parker  and  J.  T.  Woodruff,  for  ap- 
pellant Vaughan  &  Coltrane,  for  re^ood- 
ent 

GOODE,  J.  m  this  case  we  find  the  ap- 
pellant saved  an  exception  to  an  instruction 
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that  nine  of  the  Jury  might  return  a  verdict 
The  objection  to  the  charge  was  reasserted 
In  the  motion  for  a  new  trial  as  follows:  "Be- 
cause the  court  erred  In  Instructing  the  Jury, 
over  defendant's  objections  and  exceptions, 
that  any  nine  of  their  number  could  return 
a  verdict;  for  the  reason  that  It  appeared 
from  the  evidence  before  the  court  that  the 
so-called  amendment  to  the  ctmstltutlon  of 
this  state  purporting  to  provide  therefor  was 
not  properly  submitted,  in  that  the  notice 
provided  for  In  said  constitution  was  never 
given,  and  hence  said  so-called  amendmeot 
did  not  carry,  and  under  the  constitution  of 
this  state  no  valid  verdict  could  be  rendered 
against  def«idant  except  by  the  concurrence 
of  the  entire  Jury."  It  was  again  asserted 
In  the  third  paragraph  of  the  motion  in  ar- 
rest of  Judgment:  "Because  the  verdict  is 
not  rendered  by  the  entire  Jury,  as  required 
by  the  constitution."  In  support  of  this  as- 
signment of  error  the  appellant  has  preserv- 
ed evidence  touching  the  publication  of  the 
constitutional  amendment  whose  validity  is 
challenged  In  several  counties  and  In  the  city 
of  St  Louis,  claiming  the  publication  was 
Insufficient,  and  the  amendment  never  legally 
adopted.  We  think,  theref(^e,  this  cause 
should  be  transferred  to  the  supreme  court, 
as  involving  a  constitutional  question,  and 
It  is  so  ordered.    All  concur. 


SPRINGFIELD  SEED  CO.  r.  WAX,T. 

-400011  of  Appeals  of  St  Louis,  Mo.    April  16, 

1902.) 

CONTRACT  OF  BAUD-COVENANTS— BtJRDBIN  OF 
PROOF. 

1.  Stipulation  in  a  contract  of  sale  of  seeds 
by  plaintiff  to  defendant  for  an  exclusive  mar- 
ket for  defendant  is  independent  of  defend- 
ant's undertaking  to  pay  for  the  seeds;  so 
that  plaintiff  does  not  as  a  condition  of  re- 
covery, have  to  prove  that  defendant  had  an 
-exclusive  market;  but  defendant  may  merely 
sue  for  OT  counterclaim  for  such  damages  as 
he  may  prove  because  plaintiff  encroached  on 
such  market 

2.  Under  a  contract  of  sale  by  plaintiff  to 
4efendant  of  seeds,  stipulating  for  an  "exclu- 
sive sale"  for  defendant,  defendant  has  the 
burden  of  provin;^  that  such  term  includes 
his  customers  outside  the  town  in  which  is  his 
store,  and  plaintiff  the  burden  of  proving  that 
4efendant  assented  to  a  sale  in  such  town. 

Appeal  from  circuit  court,  Howell  county; 
Evans,  Judge. 

Action  by  the  Springfield  Seed  Company 
against  Martin  Walt  Judgment  for  defend- 
ant, and  plaintlfT  appeals.    Reversed. 

The  plaintiff  Is  a  domestic  corporation  en- 
gaged In  the  bUBlnesa  of  selling  garden  seeds 
at  wholesale,  and  brought  this  action  to  re- 
■cover  from  the  defendant  the  price  of  25  box- 
es of  seeds.  The  action  is  based  on  the  fol- 
lowing contract:  "Order  for  Package  Gar- 
-den  Seeds  from  Springfield  Seed  Store,  Rlck- 
etts  &  Walker,  Proprs.,  Springfield,  Mo. 
Please  ship  in  due  time  for  season  of  1901, 
25  boxes,  600  each  of  assorted  garden  seeds 


In  lithographed  packages,  at  $15.00  per  1,000 
packages.  No  additional  charge  for  seed 
cases.  Terms:  Net  June  1st.  1901,  fi vesper 
cent  spot  cash  on  receipt  of  invoice,  $187.50. 
Our  packet  seeds  are  not  sold  on  commission. 
The  sale  is  outright  and  bill  is  due  and  pay- 
able on  the  above  terms.  But  to  protect  you 
against  loss,  and  at  the  same  time  to  protect 
our  own  reputation,  our  agent  when  he  calls 
next  season,  will  take  np  and  destroy  all 
5-cent  packets  you  may  have  on  hand  that 
vitality  expires  on,  and  that  will  be  unfit  for 
next  year's  sale,  and  allow  you  to  select  the 
value  of  the  seed  so  destroyed  In  any  seed 
you  may  desire  for  the  following  season's 
trade.  [Signed]  K.  O.  Produce  Co..  West 
Plains,  Mo.  Ship  Jan.  1st  1901,  without  falL 
Exclusive  sale."  The  defendant  admitted  the 
execution  of  the  contract  and  the  dellv«7 
of  the  seeds  to  the  amount  of  $187.50.  The 
answer  then  stated  that  the  defendant  bought 
the  seeds  under  a  contract  and  understand- 
ing with  the  plaintiff  that  he  was  to  have 
the  exclusive  sale  of  seeds  in  West  Plains, 
and  to  his  customers,  country  merchants, 
outside  the  city  of  West  Plains;  that  the  de- 
fendant had  violated  the  contract  by  selling 
seeds  of  the  same  variety  to  dealers  in  West 
Plains  and  to  defendant's  customers  through- 
out the  country.  The  answer  further  alleged 
that  defendant  used  his  beet  efforts  to  sell 
the  seeds;  that  he  sold  all  he  could,  to  wit 
13  boxes;  that  if  plaintiff  had  carried  out  Its 
contract  he  could  have  sold  all  the  rest  of 
the  seeds,  to  wit  12  boxes,  thereby  realising 
a  profit  of  $5  on  a  box,  but  on  account  of 
the  plaintlfTs  breach  of  the  contract  defend- 
ant was  prohibited  from  selling  the  same; 
that  the  amount  realized  by  the  sales  he 
made  was  $97.50,  which  sum  he  tendered  to 
plaintiff  In  open  court,  and  also  12  boxes  re- 
maining unsold.  Plaintiff's  replication  de- 
nied the  allegations  of  new  matter  contained 
in  the  answer,  and  averred  that  the  contract 
between  the  parties  gave  the  defendant  the 
exclusive  right  to  sell  in  the  city  of  West 
Plains,  and  at  no  other  point  and  that  by 
the  contract  plaintiff  was  not  excluded  from 
selling  seeds  at  places  other  than  West 
Plains.  The  sale  of  one  box  for  $7.50  to  a 
firm  by  the  style  of  Doty  &  Woodrel.  in  the 
city  of  West  Plains,  was  admitted  In  con- 
nection with  an  averment  that  the  defend- 
ant was  notified  of  that  sale  at  the  time  he 
gave  the  order  to  plaintiff,  and  assented  to 
it;  and  the  replication  offered  to  deduct  the 
value  of  the  seeds  so  sold  to  Doty  &  Wood- 
rel from  Its  account  against  the  defendant 
A  stipulatlbn  was  made  between  the  parties 
and  introduced  on  the  trial  admitting  that 
after  the  contract  was  made  between  plain- 
tiff and  defendant  plaintiff  sold  boxes  of 
seeds  of  the  same  kind  and  variety  sold  to 
defendant  to  four  firms  of  merchants  doing 
business  at  different  points  in  Ozark  county. 
Mo.,  and  to  one  firm  in  Fulton  count?.  Ark. 
It  is  proper  to  state  somewhat  fully  the  tes- 
timony of  the  defendant  Walt,  aa  the  defoiae 
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rests  on  It  entirely.  He  swore:  That  Rich- 
ard Rlcketta,  a  member  of  the  plaintiff  com- 
pany, and  its  agent,  visited  him  at  his  place 
of  business  in  West  Plains  In  September, 
1900,  saying  he  wanted  to  place  plaintiff's 
seeds  with  one  man  in  West  Plains,  and 
would  like  to  make  arrangements  with  the 
-defendant,  as  he  was  a  large  dealer.  That 
Rlcketts  further  said:  "I  will  give  yon  the 
«xcIusiTe  sale  of  these  seeds.  You  will  get 
the  ezclusive  sale."  Walt  said:  "I  studied 
a  few  minutes,  and  I  says,  'I  will  do  it'  At 
first  be  omitted  'ezcIuBlTe  sale,'  and  I  called 
bis  attention  to  it  and  he  added  it  to  it  right 
on  the  bill  there,  and  urging  them  to  ship 
January  first.  The  seeds  came,  I  think,  on 
January  second."  He  further  testified  that 
several  merchants  came  in  and  got  goods, 
and  he  tried  to  sell  them  seeds.  Some  of 
tbem  had  seeds  in  their  wagons.  Walt  fur- 
ther testified  as  follows:  "Q.  What  was  the 
Inducement  for  you  to  buy  so  many  seeds? 
A.  That  I  could  sell  them  to  the  country 
merchants  and  men  ben  in  town,— that  I 
could  Job  them.  Q.  That  was  discussed  by 
you  and  Itlcketts?  A.  Yes,  sir.  Any  one 
knows  that  twenty-five  boxes  of  garden  seeds 
are  too  many  for  a  man  to  retail.  He  couldn't 
possibly  retail  them.**  On  cross-examination 
he  testified:  "Q.  You  say  you  had  the  right 
to  sell  at  other  points  to  country  merchants? 
A.  Yes,  sir.  <j.  What  points  were  mentioned 
In  your  conversation  between  you  and  him? 
A.  No  points.  Q.  How  was  he  to  know  where 
you  wanted  to  sell  these  seeds  unless  he 
knew  the  points  you  traded?  A.  I  sold  every 
place  over  this  country.  Q.  How  did  he 
know  unless  yon  told  him?  A.  He  didn't 
know  where  I  sold,  I  guess.  Q.  You  took 
the  privilege  of  twenty-five  boxes  here  to  cut 
them  out  of  sales  In  all  southern  Missouri? 
A.  No,  sir;  I  didn't  Q.  What  places  did  you 
Include  in  this  term  'exclusive  sale'?  A.  I 
expected  those  that  traded  with  me,— my  cus- 
tomers. Q.  You  never  informed  them  who 
you  traded  with?  A  No,  sir;  I  didn't  Q. 
They  never  knew  until  this  term'  of  court 
who  you  claimed  traded  with  you?  A.  No, 
fllr;  they  didn't  What  should  a  man  do  if 
lie  is  a  Jobber?"  Further  along  occurred  the 
following:  "Q.  Did  you  tell  these  people 
that  Wiles  &  Co.  were  customers  of  yours? 
A.  Certainly  not.  Do  I  tell  my  bnsij^ess  to 
the  whole  world?  Q.  Did  you  think  your 
twenty-flve  boxes  of  seeds  gave  you  the  ex- 
■elusive  right  to  southern  Missouri?  A.  No, 
sir;  I  expected  to  sell  to  anybody  who  came 
in  to  buy  goods.  I  would  show  him,  and 
try  to  sell  to  him.  0.  B.  N.  Rand,  Wild 
Cherry,  Pulton  county,  Arkansas?  A.  Yes, 
sir.  Q.  They  are  customers  of  yours?  A. 
Yes,  sir.  Q.  Do  you  claim  exclusive  right 
to  sell  to  tbem?  A.  No,  sir;  I  don't  I 
claimed  the  exclusive  right  to  sell  to  any- 
body that  wanted  them.  Q.  You  claimed  the 
exclusive  right  Just  as  the  wholesale  com- 
pany at  Springfield  sells  seeds  to  you?  A 
Yes,  sir."    It  appears  that  the  sales  of  seeds 


made  to  outside  merchants  in  southern  Mis- 
souri and  northern  Arkansas  by  the  plaintiff 
occurred  during  the  spring  months,  and  that 
the  defendant  made  no  complaint  of  those 
sales,  although  be  knew  about  them,  until 
he  was  pressed  to  pay  bis  account  in  June, 
when  he  wrote  the  foUowhig  letter:  "West 
Plains,  Mo.,  June  12,  1901.  Springfield  Seed 
Store,  Springfield,  Mo.— Oents:  Your  state- 
ment to  hand,  and  In  reply  we  will  say  we 
are  ready  to  pay  you  for  what  seeds  we  have 
sold,  but  will  not  pay  for  those  unsold.  We 
have  written  contract  to  have  exclusive  sale 
here,  and  Instead  almoat  every  one  has  them, 
and  you  had  a  drummer  to  sell  every  little 
store  around  West  Plains.  As  a  consequence, 
we  decline  to  pay  for  only  what  we  have 
used.  Any  time  you  come  down,  we  will 
check  up  with  you.  Yours  truly,  Kansas 
City  Produce  Co."  Prior  to  that  he  said  he 
had  written  a  notation  on  a  statement  of  an 
account  sent  him  by  the  plaintiff.  In  which 
he  raised  no  question  about  the  outside  sales. 
His  testimony  on  the  point  Is  as  follows: 
"A  The  first  one  was  written  on  one  of  their 
statements,— a  little  notation  like  this  other 
one.  Q.  What  did  you  state  in  that  letter? 
A  I  said  the  account  wasn't  correct  and  I 
wouldn't  pay  it  Q.  In  that  statement  you 
ealA  nothing  about  those  outside  sales?  A. 
No,  sir;  I  didn't  Q.  Although  you  had 
known  of  them  since  early  in  the  spring? 
A.  Yes,  sir."  No  proof  was  offered  of  any 
damage  sustained  by  the  defendant  by  rea- 
son of  plataitlfl's  alleged  breaches  of  the  con- 
tract The  testimony  introduced  on  behalf 
of  the  defendant  tended  to  show  the  under- 
standing between  the  parties  was  that  Walt 
should  have  the  exclusive  sale  of  seeds  in 
the  town  of  West  Plains,  but  nowhere  else; 
and  that  he  was  notified,  when  the  contract 
was  made,  that  plaintiff  bad  a  salesman 
then  working  towns  In  southern  Missouri, 
and  selling  to  merchants  in  the  interior. 
Further,  that  plaintiff's  business  in  northern 
Arkansas  and  southern  Missouri  was  quite 
large,  and  It  would  have  been  absurd  to  give 
the  defendant  the  exclusive  right  to  that 
trade.  The  court  of  Its  own  motion,  gave 
the  following  Instruction:  "The  court  in- 
structs the  Jury  that  under  the  contract  read 
in  evidence  defendant  had  the  exclusive  right 
to  handle  and  sell  the  seeds  of  plaintiff's 
company  In  the  city  of  West  Plains  and  In 
the  territory  In  the  adjacent  country  to  any 
merchants,  if  any,  specially  agreed  upon  at 
the  time  the  contract  was  made;  and  al- 
though you  may  believe  plaintiff  sold  and 
delivered  seeds  to  Doty  &  Woodrel,  if  they 
notified  defendant  at  the  time  this  contract 
was  made,  or  had  defendant's  consent  there- 
to, then  such  sale  to  Doty  &  Woodrel  would 
not  be  a  violation  of  such  contract  and  It 
devolves  ni)on  the  defendant  to  prove  by  the 
greater  weight  of  the  evidence  that  such  con- 
tract embraced  merchants  and  territory  out- 
side of  West  Plains,  and  that  plaintiff  vio- 
lated  such   contract"    An    Insttuctlon    was 
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asked  by  the  plaintiff  to  the  effect  that  the 
burden  was  on  the  defendant  to  prove  the 
words  "ezclaslTe  sale"  covered  other  places 
or  parties  than  West  Plains,  which  was  cov- 
ered by  the  one  above  quoted;  another  that 
It  meant  only  West  Plains;  that  the  sale  to 
Doty  &  Woodrel  should  be  deducted  from 
the  amount  of  plaintiff's  recovery;  and  also 
the  following:  "The  court  Inatmcts  the  jury 
that  the  term  'exclusive  sale,'  contained  in 
the  contract  In  evidence,  gave  the  defendant 
the  exclusive  right  to  sell  the  seeds  In  the 
city  of  West  Plains  and  to  dealers  and  mer- 
chants at  points  other  than  West  Plains,  If 
any,  whose  names  were  mentioned  and 
agreed  upon  at  the  time;  and  that  yon  will 
find  for  plaintiff  unless  you  find  from  the 
evidence  that  plaintiff  sold  seeds  to  such 
other  parties,  to  whom  plaintiff  agreed  not 
to  sell."  "The  court  Instructs  the  Jury  that, 
although  the  Jury  might  believe  from  the 
evidence  that  the  defendant  had  the  right 
to  the  exclusive  sales  at  other  places  than 
the  city  of  West  Plains,  yet  it  was  his  duty, 
as  soon  4s  he  had  ascertained  that  plaintiff 
had  sold  seeds  at  such  other  points,  to  notify 
plaintiff,  and  refuse  to  carry  out  his  contract; 
and  unless  he  did  so  Inform  plaintiff  he  Is 
presumed  in  law  to  have  adopted  and  ratified 
the  contract  as  claimed  by  plaintiff,  and  you 
should  find  for  the  plaintiff."  AU  plaintiff's 
requests  were  refused.  These  instructions, 
asked  by  the  defendant  were  given:  "The 
court  instructs  the  Jury  that  the  defendant 
had  the  exclusive  right  to  sell  the  seeds  of 
plaintiff  in  West  Plains,  Missouri,  and  sales 
made  to  any  other  p^son  or  persons,  or  any 
shipment  of  seeds  to  any  other  person  or 
persona,  dong  business  in  West  Plains,  Mis- 
souri, after  the  contract  was  entered  into  be- 
tween plaintiff  and  defendant,  without  the 
permission  of  defendant,  would  be  a  viola- 
tion of  the  contract;  and  if  you  find  such 
has  been  done,  then  you  should  return  a  ver- 
dict for  the  defendant"  "The  court  in- 
structs the  Jury  that  It  devolves  on  the  plain- 
tiff to  show  by  a  preponderance  of  the  evi- 
dence—which means  the  greater  weight  of 
the  evidence— that  the  defendant  consented 
to  or  gave  bis  permission  to  sell  seed  to  Doty 
St  Woodrel  In  West  Plains,  Missouri,  or  that 
defendant  knew  at  the  time  of  the  contract 
of  such  sale  to  Doty  &  Woodrel."  Excep- 
tions were  duly  saved  by  the  plaintiff  to  the 
rulings  on  the  Instructions,  and,  the  Jury 
having  returned  a  verdict  in  defendant's  fa- 
vor, a  motion  for  a  new  trial  was  filed  in  due 
time,  and  overruled,  an  exception  saved  to 
that  ruling,  and  the  cause  appealed. 

Livingston  &  Burroughs,  for  appellant 
James  Orchard  and  J.  O.  Llvesay.  for  re- 
spondent 

GOODS,  J.  (after  stating  the  facts).  1.  At 
the  foot  of  the  contract  between  the  appel- 
lant and  respondent  are  the  words  "exclu- 
sive salev"  which  are  of  uncertain  meenias 


as  they  stand,  and  can  for  wjlanatlon  by 
'tither  oral  or  written  evidence  as  to  ivbat 
the  parties   intended  to   express   by    tbenu 
SUte  V.  Cunningham,  154  Mo.  161,  tS6  S.  W. 
282;  Oamey  v.  Light  Go.  (K.  C.)  76  Mo.  Api>. 
532.    The  testimony  of  Walt  while  very  in- 
definite, was  barely  safflcient  to  support  tbe 
Inference   that   the   understanding   between 
him  and  plaintifTs  agent  Bicketts  was  that 
he  (Walt)  was  to  have  the  sole  right  to  sell 
to  merchants  In  the  country  tributary  to  the 
West  Plains  market  who  were  his  costDm- 
ers.    Both  sides  adopted  the  theory  in  the 
instructions  requested  that  the  plaintiff  bad 
the  right  to  sell  to  all  persons  outside  of 
West  Plains  not  named  and  agreed  on  at  the 
time  the  contract  was  made  as  within  de- 
fendant's exclusive  privilege,  but  Waltfs  evi- 
dence tended  to  prpve  an  understanding  that 
plaintiff  was  to  refrain  from  selling  to  hi» 
outside  customers  who  traded  in  West  Plains, 
none  of  whom  was  mentioned  at  the  time. 
That  sort  of  a  contract  although  it  Is  highly 
Improbable  that  it  was  ever  made,  would  be 
binding. 

2.  The  instructions  to  the  Jury  propounded 
the  erroneous  theory  that  if  the  plaintiff  had 
made  sales  in  violation  of  the  compact  be- 
tween It  and  the  defendant  that  fact  consti- 
tuted a  complete  dtfense  to  the  action;   that 
is,  if  the  plaintiff  had  sold  to  any  customers 
of  Walt  In  the  surrounding  territory,  or  to 
Doty  &  Woodrel  in  West  Plains,  without  his 
consent    The  cov«iant  or  stipulation  grant- 
ing an  exclusive  right  to  the  defendant  to 
sell  seeds,  whatever  the  territory  it  embra- 
ced, was  not  a  dependoit  covenant  or  ctm- 
dition  precedent  which  plaintiff  was  bound  to 
prove  It  had  performed  in  order  to  recover, 
as  it  did  not  go  to  or  constitute  the  entire 
consideration  moving  the  defendant  to  buy 
tbe  seeds  for  the  price  of  wliich  this  action 
was  brought    The  26  boxes  of  seeds  were 
part— and  a  large  part— of  the  consideration. 
The  stipulation  for  an  exclusive  market  to 
the  defendant  and  the  latter's  agreement  to 
pay  for  the  seeds  he  bought  were  Indepoid- 
ent  covenants,  so  that  whatever  loss  defend- 
ant sustained  from  plaintiff's  wrongful  sales 
constituted  an  injury   for  which  he  could 
have  sought  compensation  by  a  separate  ac- 
tion or  by  a  counterdalm  in  this  one;   but 
the  bare  fact  that  breaches  were  committed 
did  not*  excuse  him  from  paying  his  account 
Turner  v.  Mellier,   50   Mo.  526;    Sawyer  v. 
Christian  (St  L.)  40  Mo.  App.  295;  Kauffman 
V.  Raeder,  47  C.  0.  A.  278,  108  Fed.  171,  54 
L.  R.  A.  247.    Whether  the  covenants  of  a 
contract  are  dependent  or  indq>endent— tlut 
is  to  say,  whether  they  amount  to  conditions 
precedent  so  that  a  party  suing  on  the  con- 
tract must  show  he  has  performed,  or  was 
ready  to  perform,  to  entitie  him  to  recover— 
is  a  question  respecting  the  intention  ot  tbe 
contracting  parties;  and  thdr  intention  is  to 
be  derived  from  the  terms  of  the  agreement 
by  the  usual  methods  of  construction,  courts 
are  accustomed  to  say.    But  that  genial  mle 
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Is  more  edifying  as  one  phase  of  the  principle 
that  the  Intentions  of  parties  who  make 
agreements  will  be  enforced  than  helpful  as 
a  means  of  ascertaining  what  they  intend, 
which  Is  really  effected  by  the  application 
"of  common  sense  to  each  particular  case," 
as  was  said  in  Stavers  v.  Corling,  S  Bing. 
N.  C.  868.  The  mutuality  of  covenants  turns 
on  the  Intimacy  of  their  connection  consider- 
ed in  the  light  of  the  entire  agreement,— 
whether  one  was  so  bound  up  with  the  other 
that  the  failure  of  one  party  to  perform  a 
stipulation  hindered  performance  by  the  oth- 
er party,  or  left  him  without  an  adequate 
consideration  for  performance.  A.  wholesome 
rule,  and  the  most  practical  one  for  determin- 
ing whether  covenants  are  mutual  or  Inde- 
pendent, was  once  well  stated  by  Lord  El- 
lenboroagh  as  follows:  "When  the  mutual 
covenants  go  to  the  whole  of  the  considera- 
tion, they  are  matual  conditions,  the  one 
precedent  to  the  other;  but  when  the  cov- 
enants go  only  to  a  part,  then  a  remedy  lies 
on  the  covenant  to  recover  damages  for  the 
breach  of  It  but  it  is  not  a  coodltl<m  pre- 
cedent." Ritchie  T.  Atkinson,  10  East,  306; 
Leake,  Cont  650.  Tested  by  that  criterion, 
the  stipulation  for  an  exclusive  market  to 
Walt  was  independent  of  his  undertaking  to 
pay  for  the  seeds  he  bought,  and  his  redress 
for  a  breach  by  the 'plaiutlff  was,  as  said, 
either  an  action  or  by  way  of  recoupment  In 
this  case  Whatever  remedy  he  pursues.  It 
is  incumbent  on  him  to  show  the  damage  he 
sustained  by  the  plaintiff's  wrongful  sales, 
and  his  recovery  should  be  confined  to  the 
amount  of  damage  shown. 

3.  The  burden  was  on  the  defendant  to 
establish  that  the  words  "exclusive  sale," 
Included  his  customers  outside  West  Plains, 
and  that  plaintiff  made  unauthorized  sales; 
and  on  the  plaintiff  to  show  the  defendant 
assented  to  the  sale  made  to  the  firm  in 
West  Plains,  and  waived  any  claim  on  ac- 
count of  It 

For  the  errors  noted,  the  judgment  Is  re- 
Tersed,  and  the  cause  remanded. 

BLAND,  P.  J.,  and  BARCLAT,  X,  concmr. 


LEEPBR  T.   FRANKLIN  LIFE   INS.   00.» 

<Conrt  of  Appeals  of  Kansas  City.  Mo.    April 

7,  1902.) 

UFB  IN80RANCB-P0UCT-C0NSTRUCTI0N— 
CONPIDZRATION— RECEIPT— ESTOPPEL. 

Where  a  policy  of  life  insurance  recited 
tbnt.  in  consideration  of  a  certain  sum  paid  as 
premium  for  one  year's  insurauce,  the  defend- 
ant promised,  etc.,  but  in  fact  the  said  sum  was 
not  paid,  but  a  note  therefor  was  given,  which 
was  never  paid,  and  the  policy  contained  a 
provision  that  failure  to  pay  any  note  would 
render  it  void,  the  iusurance  company  was  not 
CKtopped  from  showint^r  that  the  consideration 
had  not  been  received. 

Appeal  from  circuit  court  Grundy  county: 
roris  C.  Stepp.  Judge. 


>R«bMrlns  dcnltd  May  S,  1902. 


Action  by  Oliver  J.  Leeper  against  the 
Franldln  Life  Insurance  Company.  From  a 
Judgment  for  plaintiff,  defeodant  appeals. 
Reversed. 

Fyke,  Xates  &  Fyke,  for  appellant  Bar- 
ber &  Knight  for  respondent 

ELLISON,  J.  This  is  an  action  on  a  poli- 
cy of  life  Insurance  issued  June  1,  1900, 
wherein  plaintiff  Is  the  l>eneficlary;  ber  hus- 
band, James  E.  Leeper,  being  the  party  in- 
sured. He  died  the  following  February,  and 
defendant  refused  to  pay.  The  Judgment  In 
the  trial  court  was  for  plaintiff. 

Among  other  things,  the  policy  recited  that 
in  consideration  of  a  former  certificate  issued 
by  defendant  "and  the  payment  of  $10.65, 
being  the  premium  for  one  year's  insurance, 
and  In  consldefttlon  of  the  further  payment 
of  a  like  amount  on  or  before  the  first  day  of 
June  in  every  year  thereafter,"  the  defend- 
ant promises  to  pay  $3,000  upon  the  death  of 
the  assured.  In  point  of  fact  the  assured 
only  paid  a  lesser  portion  of  the  premium 
thus  acknowledged  to  have  been  paid.  For 
the  balance  he  executed  his  promissory  note 
for  $80.47,  due  on  September  1st  following, 
with  7  per  cent  interest  The  policy  con- 
tained a  provision  ttiat  a  failure  to  pay  any 
note,  principal  and  interest  when  due,  would 
render  it  null  and  void.  The  assured  did  not 
pay  the  note  when  due,  nor  was  it  paid  prior 
to  his  death,  nor  since  then.  The  plaintiff 
undertakes  to  support  the  Judgment  on  the 
{ground  that  since  the  policy  acknowledged 
the  receipt  of  the  first  year's  premium,  and 
that  the  assured  died  within  that  time,  the 
defendant  could  not  be  beard  to  say  that  it 
had  not  been  paid,  or  that  the  contract  was 
noneffective.  In  support  of  this  contention, 
reliance  is  placed  on  the  case  of  Dobyns  v. 
Association,  144  Ma  05,  4B  S.  W.  1107,  dted 
with  approval  in  Jacobs  v.  Association,  14C 
Mo.  628,  48  S.  W.  462.  That  case  furnishes 
no  support  whatever  for  the  Judgment  here. 
That  case  merely  decided  that  where  an  in- 
surance policy  acknowledged  the  receipt  of 
the  premium,  the  company  cannot  deny  its 
payment  for  the  purpose  of  defeating  the 
policy  as  an  effective  and  valid  policy  of  in- 
surance upon  sufficient  consideration,  and 
that  the  policy  would  continue  In  force  for 
the  first  period  named  as  covered  by  the 
premium  acknowledged  to  have  been  paid. 
Bat  that  policy  did  not  contain  the  stipula- 
tion found  in  the  one  in  suit  viz.,  that  If 
the  note  was  not  paid  when  due,  the  policy 
should  become  void.  Judge  Oantt  expressly 
distinguishes  that  case  from  a  case  like  the 
one  before  us,  and  he  cites  authority  to  show 
the  difference:  Pitt  v.  Insurance  Co.,  100 
Mass.  500;  Baker  v.  Insurance  Co.,  43  N.  Y. 
283.  Notwithstanding  an  insurance  policy 
may  acknowledge  the  payment  of  the  first 
premium,  it  may  be  shown  that  io  fact  a 
note  was  taken  for  such  premium;  and  if 
the  contract  is  that  if  such  note  is  not  paid 
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when  dne,  fhe  policy  shall  be  void.  It  will  be 
enforced,  Just  as  any  other  contract  between 
parties  capable  of  contracting.  Authorities, 
supra.  As  stated  by  Judge  Oantt  In  the 
Dobyns  Case,  the  evidence  In  cases  like  the 
present  Is  not  admitted  to  show  the  contract 
was  originally  void  for  want  of  considera- 
tion (for  the  policy  has  admitted  a  considera- 
tion), but  to  show  In  what  the  consideration 
consisted,  and  that  the  policy  had  subse- 
quently become  void  for  condition  broken. 
The  cases  cited  us,  including  McAllister  t. 
Insurance  Co.,  101  Mass.  658,  8  Am.  Rep. 
404,  are  not  In  point  That  case  is  likewise 
expressly  distinguished  from  a  case  like  the 
one  at  bar.  The  precise  question  was  before 
this  court  in  Mooney  t.  Insurance  Co.,  80 
Mo.  App.  192,  where  Judge  Gill  construed  the 
Dobyns  Case.  What  was  then  said  should 
have  controlled  this  case  in  the  trial  court. 

The  Judgment  will  be  reversed.    All  con- 
cur. 


STATE  T.  BROOKS. 

(Conrt  of  Appeals  of  St  liOuis,  Mo.    April  IB, 
1902.) 

OAMINO-BTIDBNCB-SUFFICniNCT-CARDS 
—POKER  CHBCKS. 

On  a  prosecution  tor  gambling  by  a  poker 
game,  only  one  witness  was  sworn,  who  tes- 
tified that  he  saw  accused  playing  a  game  for 
puker  checks,  but  that  he  did  not  see  any 
money,  nor  buy  any  checks,  nor  see  any  cash- 
ed, and  that,  while  it  was  customary  tor  checks 
to  represent  money,  he  did  not  know  that  the' 
checks  used  did.  Held,  that  the  evidnice  was 
Insufflcieut  to  sustain  a  conviction. 

Appeal  from  criminal  court  Greene  county; 
Gldeqn,  Judge. 

Mac  N.  Brooks  was  convicted  of  gaming, 
and  he  appeals.    Reversed. 

Wear  &  McGregor,  for  appellant  A.  B. 
Lovan,  for  the  State. 

GOODE,  3.  The  appellant  was  indicted 
for  gambling  by  taking  part  In  a  game  of 
poker  played  for  money,  to  wit,  25  cents.  No 
briefs  have  been  filed  by  either  side,  but  we 
have  attentively  read  the  record,  as  the  law 
requires  us  to  do  in  such  cases,  and  are  of 
the  ophilon  that  the  Judgment  must  be  re- 
versed for  lack  of  evidence  to  support  It 
Only  one  witness  was  introduced,  who  testi- 
fied that  he  saw  the  appellant  on  the  date 
laid  in  the  indictment,  engaged  In  a  game  of 
cards  for  checks,— poker  checks.  The  attempt 
was  made  to  prove  by  this  witness  that  the 
checks  represented  money,  and  he  said  over 
and  over  again  lhat,h$  supposed  they  repre- 
sented money,  for  t£ey  usually  did,  but  he 
did  not  see  any  money,  did  not  buy  any 
checks,  nor  did  he  see  any  cashed.  Finally, 
In  answer  to  a  question  asked  by  the  prose- 
eating  attorney,  he  said  he  knew  they  repre- 
sented aome  kind  of  money;  and,  this  much 
having  been  extracted  from  him,  he  was 
turned  over  to  the  counsel  for  defendant  for 


cross-examlnatktn,  and  thereupon  testified  as 
follows:  "Q.  I  will  ask  you  to  state  to  the 
Jury  when  this  took  place,  now,  as  near  as 
you  can  state  it?  A.  I  couldn't  say,  Mr. 
Wear.  I  would  say  within  the  last  six 
months.  Q.  You  couldn't  make  It  more  defi- 
nite? Was  Itthls  year?  A.  I  couldn't  make  It 
this  year.  I  would  make  it  within  six  months 
Q.  Ton  don't  know  that  these  pazticnlar 
checks  that  you  were  using  on  this  occaskis 
represented  anything  at  all?  A.  It  Is  castom- 
ary  that  checks  represent  money.  Q.  Ton 
don't  know  that  You  didn't  cash  any  checks 
out  yourself?  A.  No,  sir.  Q.  And  you  didn't 
buy  any  at  that  time?  A.  No,  sir.  Q.  And 
you  didn't  see  anybody  cash  any  out?  A.  No, 
sir.  Q.  And  you  didn't  see  anybody  boy  any? 
A.  No,  sir.  Q.  So  you  don't  know,  as  a  mat- 
ter of  fact  that  they  did  at  that  time  repre- 
sent anything?  A.  I  couldn't  say  that  they 
represented  money,  but  that  Is  customary.'' 
This  is  all  the  evidence  in  the  case  and  It  is 
perfectly  manifest  the  witness  was  Ignorant 
of  whether  the  game  was  for  money  or  not 
and  that  there  was  not  a  syllable  of  testimony 
which  proved  or  tended  to  prove  It  waa.  Pos- 
sibly the  defendant  was  gambling,  but  the 
fact  was  not  shown,  and  a  conviction  on  sneh 
evidence  must  be  set  aside. 

The  Judgment  is  thowfoie  reversed.    AH 
concur. 


STATE  V.  VOLLBNWKIDBB.' 

(Conrt  of  Appeals  of  St  Louis,  Mo.    Aptfl  Ji, 
1902.) 


ABANDONMENT   OF  WIFBt-PLIA  OP 
CONVICTION— INSTROCnONa, 

1.  A  plea  of  former  conviction  of  abaadoa- 
ment  of  wife  should  show  that  aftar  the  ftnt 
conviction  defendant  had  not  remimed  the  eoa- 
Jugal  relation  with  his  wif& 

2.  An  instmction  on  trial  for  abandonment 
of  wife  that  a  good  cause  for  abandonment  mu 
such  as  would  have  afforded  defendant  soffl- 
cient  cause  for  separation  and  divorce,  tliooxk 
erroneous  in  submitting  to  the  jury  a  qneadoa 
of  law,  is  harmless;  defendant  not  relying  oa 
a  cause  as  Justification,  but  denying  abasdon- 
ment. 

3.  An  instruction  need  not  define  the  word 
"cohabit"  on  a  trial  for  abandonment  of  wifa 

Appeal  from  St  Louis  court  of  criminal 
correction;   Willis  H.  Clark,  Judge. 

Gotfrled  Vollenwelder  was  convicted  of 
abandoning  his  wife,  and  appeals.    Affirmed. 

S.  S.  Bass,  for  appellant  H.  A.  Clover, 
for  the  Statei. 

BLAND,  P.  3.  The  Information  Is  bot- 
tomed on  section  1861,  Rev.  St  1899,  acd 
was  filed  in  the  St  Louis  court  of  criminal 
correction  September  29,  1900.  It  ohaiges 
that  on  Septemba  17,  1900,  and  on  divors 
other  days  between  that  date  and  the  fllioc 
of  the  information,  defendant  bad,  wlthncc 
good  cause,  abandoned  hia  wife,  and  bad 
failed,  neglected,  and  refused  to  maintain 
and  provide  for  her.    On  November  28,  ISutir 

>  Rehearing  denied. 
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defendant  filed  his  plea  of  former  conviction 
of  the  same  offense.  In  hiB  plea  he  alleged 
that  on  the  16th  day  of  April,  1900,  be  had 
been  convicted  of  abandoning  his  wife  oo 
November  IS,  1899,  and  that  the  offense  of 
which  he  was  then  convicted  and  with  which 
be  is  now  charged  is  one  and  the  same  of- 
fense. The  prosecating  attorney  interposed 
a  verbal  douarrer  to  defendant's  plea  of 
former  conviction,  the  substance  of  which 
was  "that,  admitting  the  allegations  of  the 
plea,  it  raised  no. issue  of  fact."  The  demur- 
rer was  sustained  by  the  court,  and  the  de- 
fendant was  put  upon  his  trial,  and  convict- 
ed and  sentenced,  from  which  he  duly  ap- 
pealed to  this  court. 

As  the  offense  charged  is  one  that  may  be 
repeated  after  a  conviction,  by  the  husband 
resuming  the  conjugal  relation  with  his  wire, 
and  then  again  abandoning  her  without  good 
cause,  the  plea  of  former  conviction  on  April 
16.  1000,  for  abandonment  in  November, 
1S99,  vrlthont  n^^ativing  the  fact  that  after 
the  April  conviction  the  defendant  had  not 
resumed  the  conjugal  relation  with  his  wife, 
was  demurrable.  The  evidence  on  the  part 
of  the  state  tends  to  prove  that  in  the  lat- 
ter part  of  July,  1900,  the  defendant  went 
to  his  wife's  house,  had  his  dinner  there, 
and  stayed  all  night  with  his  wife;  that  he 
left  the  next  morning,  and  did  not  return 
for  three  weeks,  when  he  again  returned, 
stayed  all  night,  and  thereafter  continued  to 
come  in  once  or  twice  or  three  times  a  week 
and  stay  all  night  with  his  wife  until  Sep- 
tember 18,  1900,  when  be  left  and  did  not 
again  return;  that  be  earned  $12  per  week, 
but  refused  to  contribute  a  penny  at  any 
time  towards  her  support  thongh  often  im- 
portuned by  her  to  do  so.  For  the  state,  the 
court  instructed  the  Jury  as  follows:  "If 
yon  believe  and  find  from  the  evidence  that 
in  the  city  of  St  Lonis  and  state  of  Missou- 
ri, and  at  any  time  after  the  16th  day  of 
March.  1900,  and  the  27th  day  of  September, 
1900,  defendant  being  then  and  there  lawful- 
ly married  to  Stella  Vollenwelder,  did,  with- 
out good  cause  and  against  her  will,  unlaw- 
fidly  and  willfully  abandon  and  desert  said 
Stella  Vollenwelder,  and  thereafter,  and  un- 
til said  27th  day  of  September,  1900,  being 
during  such  time  financially  able  to  maintain 
and  provide  for  her,  did  unlawfully  and  will- 
fully faQ,  neglect,  and  refuse  to  maintain 
and  provide  for  said  Stella  Vollenwelder, 
then  It  will  be  your  duty  to  find  the  defend- 
ant guilty,  and  assess  his  punishment  at  a 
tine  of  not  less  than  $50  nor  iaate  than 
$1,000,  or  Imprisonment  In  the  St  Louis  city 
workhouse  for  a  period  of  not  more  than  one 
year,  or  both  such  fine  and  imprisonment; 
and.  unless  you  believe  from  the  evidence  as 
above,  it  will  be  your  duty  tp  find  the  de- 
fendant not  guilty.  The  term  'unlawfully,' 
as  used  in  the  Information  and  these  instruc- 
tions, means  in  violation  ef  duty  enjoined  oy 
the  law.  The  term  'willfully,'  as  used  in 
the    information    and    these    instructions, 


means  intentionally  and  without  regard  t» 
the  rights  of  others.  To  constitute  an  aban- 
donment and  desertion,  within  the  msanlng 
of  the  law  and  of  these  Instructions,  It  must 
appear  from  the  evidence  to  your  satisfac- 
tion, and  beyond  reasonable  doubt:  First 
that  defendant  ceased  and  abstained  from 
cohabiting  with  his  wife;  second,  that  he 
did  so  Intending  not  to  resume  cohabitation 
with  her;  third,  that  he  did  so  without  the 
consent  and  against  the  will  of  bis  wife; 
fourth,  that  he  did  so  without  good  cause, 
such  as  would  afford  him  sufficient  ground 
for  separation  and  divorce;  and,  fifth,  that 
he  did  so  with  the  criminal  intention  on  his 
part  to  permanently  abandon  his  wife  with- 
out good  cause."  It  was  error  to  tell  the 
Jury  that  a  good  cause  for  abandonment  was 
such  cause  as  would  have  afforded  defendant 
sufficient  ground  for  separation  and  divorce, 
as  it  submitted  to  the  Jury  a  question  of 
law.  Had  the  defense  rested  on  the  ground 
of  a  good  cause  for  abandonment  it  would 
have  been  the  duty  of  the  court  to  bave  de- 
fined the  cause  or  causes  tbat  would,  in  law, 
excuse  the  defendant  A  cause  for  a  di- 
vorce and  separation  is  a  legal  question,  to 
be  determdued  by  the  court  and  not  by  the 
Jury.  Definitions,  not  abstractions,  should 
be  given  to  the  Jury  in  instructions.  State 
V.  Mitchell,  98  Mo.  057,  12  S.  W.  879.  But 
we  do  not  think  the  defendant  was  preju- 
diced by  this  error.  He  testified  that  he  bad 
never  resumed  the  conjugal  relation  with 
the  plaintiff;  that  after  his  first  conviction 
he  had  called  on  her  but  one  time,  and  then 
to  ask  her  to  move  with  him  to  South  St 
Louis;  that  she  refused  to  do  so,  and  he  im- 
mediately left  and  did  not  thereafter  return. 
He  did  not  rely  on  cause  as  a  JustlflcatioB 
of  his  abandonment  but  denied  the  abandon- 
ment There  was  no  confession  and  avoid- 
ance in  his  defense.  Defendant  denied  the 
commission  of  the  act    ' 

It  is  further  contended  by  defendant's 
counsel  that  the  word  "cohabit"  should  bave 
been  defined;  that  it  is  a  technical  term. 
The  term  has  a  legal  slgniflcation  In  the  defi- 
nition of  some  crimes,  as  In  the  definition  of 
the  crime  of  lewd  and  lascivious  cohabita- 
tion, but  Is  an  ordinary  term  and  has  a  well- 
understood  meaning  when  applied  to  the  re- 
lation of  husband  and  wife. 

The  Judgment  is  affirmed. 

BARCLAY  and  GOODB,  JJ,  concur. 


COLLINS  et  at  T.  ILLINOIS  CENT.  R.  CO. 

(Court  of  Appeals  of  St.  Louis,  Ma    April  15, 

1902.) 

CARRIERS-CARRIERS  OP  OOODS-CONVBRSION 

— BVIDENCB^-SUPFIOIBNCY. 

In  an  action  by  a  consignor  against  a 
railroad  company  for  conversion  by  falling  to 
deliver  a  shipment  of  merduuidise  to  the  con- 
signee, the  evidence  showed  that  the  consignor's 
agent  sold  the  goods  to  the  consignee;    that 
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the  goods  were  delirered  to  defendant  for  ship- 
ment  nnder  a  bill  of  lading  binding  defendant 
to  transport  and  delirer  them  to  the  consignee; 
that  the  consignee  paid  |10  on  account,  and 
refused  to  pay  the  Balance,  for  which  a  salt 
was  pending;  that  the  consignee  had  not  com- 

Slained  to  the  consignor  about  the  company's 
elivery  of  the  goods  to  a  third  person.  Held. 
that  the  evidence  failed  to  establish  a  conver- 
sion. 

Appeal  from  circuit  court,  Cajpe  Girardeau 
county;  Henry  CL  Riley,  Judge. 

Action  by  Wm.  M.  ColUns  and  others 
against  the  Illlnoia  .  Central  Railroad  Com- 
pany. From  a  Judgment  ta  defendanl^ 
plaintiffs  appeal.    Affirmed. 

F.  E.  Burrougb  and  R.  H.  Whltdaw,  for 
appdlants.  R.  Burett  Oliver,  for  respond- 
ent 

GOODB,  J.  Plaintiffs  in  this  case  are  a 
firm  doing  business  in  Louisville,  Ky.,  and 
the  petition  states  that  on  two  dates  in  Au- 
gust, 1800,  tbey  delivered  to  the  defendant 
company  at  that  place  certain  cases  of  whis- 
ky and  other  spirituous  liquors  which  they 
had  theretofore  sold  to  P.  R.  Van  Frank,  who 
was  engaged  In  business  In  Cape  Girardeau, 
Mo.,  to  be  transported  to  the  point  last  nam- 
ed, and  there  delivered  to  Van  Frank;  that 
the  defendant  company  did  transport  said 
proi)ert7  to  Oai>e  Girardeau,  but.  Instead  of 
delivering  the  same  to  Van  Frank,  converted 
it  to  ita  own  use,  to  the  damage  of  plaintiffs 
in  the  sum  of  1511,  together  with  interest 
from  the  date  of  the  conversion.  The  an- 
swer was  a  general  deniaL 

This  case  must  fall  because  the  record  la 
abs<riutely  barren  of  testimony  or  evidence 
of  any  kind  tending  to  prove  the  liquors 
were  not  ddlvered  to  Van  Frank  In  accord- 
ance with  the  terms  of  the  bills  of  lading. 
The  only  evidence  Introduced  at  the  trial 
was  the  deposition  of  Graeme  McGowan,  one 
of  the  plaintiffs,  wiio  testified  to  the  sales  by 
their  commercial  traveler,  Sugg,  of  the  goods 
In  question  to  Van  Frank,  the  delivery  of 
them  to  the  Illinois  Central  Railway  Com- 
pany for  shipment,  the  payment  of  |10  on 
account  by  Van  Frank  to  the  traveling  8ale»- 
man,  and  his  refusal  to  pay  the  balance.  To 
the  deposition  are  attached  the  order  written 
by  Sugg  and  sent  in  to  his  house,  and  also 
the  railway  company's  bills  of  lading,  which 
are  in  the  usual  form,  and  bound  the  com- 
pany to  transport  the  goods  In  question  to 
the  consignee,  P.  R.  Van  Frank,  at  Cape 
Girardeau.  The  only  gleam  of  evidence 
which  throws  any  light  on  the  conversion  of 
the  property  by  the  defendant,  or  its  failure 
to  deliver  It  to  the  consignee,  Is  the  follow- 
ing question  and  answer  contained  In  said 
deposition:  "Q.  Did  P.  R.  Van  Frank  ever 
make  complaint  to  you  about  the  delivery  of 
the  whisky  for  which  you  have  sued  the 
Illinois  Central  Railway  Company,— that  it 
was  delivered  to  Dunlop?  A.  Not  to  us." 
It  further  appears  by  the  testimony  of  Mc- 
Gowan that  the  plaintiffs  have  a  suit  pend- 


ing against  Van  Frank  now  for  fhe  porcbaaa 
price  of  the  very  merchandise  alleged  to  have 
been  converted  by  the  railroad  company  as 
the  basis  of  the  present  .action.  At  the  con- 
clusion of  the  testimony  the  circuit  court 
gave  a  peremptory  Instroctlon  to  the  Jury  to 
return  a  verdict  In  favor  of  the  defendant, 
which  was  done,  and  an  appeal  taken  to  this 
court 

The  appellants'  statement  says  that  -wbea 
the  goods  arrived  at  Cape  Girardeau  the  de- 
fendant delivered  them  to  another  party,  wlio 
was  wholly  IrreqMnslble,  without  notiJCying 
Van  Frank.  If  that  were  proven,  it  would 
make  a  case  of  conversion;  but  there  la  not 
a  syllable  of  proof  that  It  was  done,  and,  for 
aught  the  record  discloses,  the  goods  were 
delivered  to  the  proper  consignee.  At  least 
that  is  the  legal  inesumptlon  hi  the  absence 
of  evidence  to  tiie  contrary.  A  party  cannot 
make  out  a  case  of  conversion  by  showing 
that  he  turned  over  property  to  a  bailee  for 
a  certain  purpose.  He  must  go  farther,  and 
show  the  purpose  was  not  carried  out 

The  court  very  properly  nonsuited  the 
plaintiffs  on  the  testimony  adduced,  and  the 
Judgmoit  Is  affirmed.    All  concur. 


SCAGG8  T.  WESTERN  HOMB  TOWN 
MUT.  FIRE  INS.  CO. 

(Court  of  Appeals  of  St  Louis,  Moi.    April  15, 
1902.) 

APPBAIr-BIU.  OF  BZOBPnONS-BBCORD-SCF- 
FICIBNCT. 
The  typewritten  transcript  of  the  record 
before  the  court  of  appeals  contained  the  mo- 
tions for  new  trial  and  in  arrest  with  redtali 
below  them  that  they  were  heard  and  over- 
ruled, and  the  farther  memoraudam  in  pendl. 
with  a  line  di-awn  through  it  as  if  to  erase  it 
"to  which  ruling  defendant  duly  excepted. 
Neither  the  motion,  rulings,  nor  exceptious  ap- 
peared in  the  bill  of  exceptions.  Bela,  that  the 
rulings  on  the  motions  could  not  be  consider- 
ed, as  no  exceptions  were  shown  to  have  been 
saved  thereto. 

Appeal  from  circuit  court  Stoddard  coun- 
ty; James  Xi.  Fort  Judge. 

Action  by  William  Scaggs  against  the 
Western  Home  Town  Mutual  Fire  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Milton  &  Goodwin  and  B.  J.  Williams,  for 
appellant  Mozley  &  Womack,  for  respond- 
ent 


GOODE,  J.  This  case  is  here  on  a  com- 
plete transcript  of  the  record,  bat  the  bill 
of  exceptions  apparently  lacks  the  signature 
of  the  Judge  of  the  circuit  court  before 
whom  the  case  was  tried.  Neither  does  it 
contain  the  motions  for  a  new  trial  and  in 
arrest  of  Judgment  the  rulings  of  the  cir- 
cuit court  thereon,  nor  the  exceptions  of  the 
appellant  to  those  rulings.  Said  motions  are 
contained  in  the  transcript  outside  the  bill  of 
exceptions,  with  recitals  below  them  that 
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tbej  were  heard,  considered,  and  overruled. 
Bespondent  makes  tbe  point  that  no  excep. 
tlona  were  saved  to  the  rulings,  and  It  Is 
worth  while  to  say  In  this  connection  that, 
while  the  transcript  of  the  record  is  type- 
written, there  are  no  exceptions  noted  to  the 
ovcrroling  of  those  motions  In  the  typewrit- 
ten matter,  but  below  the  recitals  of  the  rul- 
ings In  each  instance  appears  a  pencil  memo- 
randum, "To  which  ruling  defendant  duly 
excepted,"  and  through  the  pencil  memoran- 
dum a  pencil  line  is  drawn  as  If  to  erase  It. 
We  would  be  disposed  to  look  Into  tbe  state 
of  this  record  carefully  if  the  motions  were 
contained  in  the  bill  of  exceptions,  together 
with  the  recitals  In  regard  to  the  rollngs  on 
them;  but  Inasmuch  as  they  are  outside  tbe 
bill  of  exceptions,  of  course,  no  exceptions 
are  shown  to  have  been  saved  to  the  action 
of  the  circuit  court  thereon,  and,  as  there  Is 
no  error  In  tbe  record  proper,  the  Judgment 
must  be  affirmed.  Ross  v.  Raibroad  Co.,  141 
Mo.  390,  88  S.  W.  926,  42  S.  W.  957.  All  con- 
car. 


DOWNEY  T.  MISSISSIPPI  RIVER  &  B.  T. 
•       RT    CO. 

(Court  of  Appeals  of  St.  Louis,  Mo.    April  15, 
1902.) 

RAILROADS— FBNaNO  TRACKS  —  NBCaSSITT  — 

QUESTION  OF  FACT— DECLARATION 

OF  LAW— REFUSAL. 

1.  A  railway  company  Is  required  to  fence 
its  tracks  within  the  limits  of  un  unincorporated 
town,  if  it  can  do  so  without  obstmcttng  the 
streets,  except  where  it  is  necessaiy  to  keep 
them  open,  within  reasonable  switdi  limits, 
(or  the  convenient  transactiou  of  its  bnsiness, 
and  the  safety  of  its  employes  in  handling 
car3. 

2.  It  is  for  the  Jury,  or  for  the  court  sitting 
as  a  Jary,  to  determine  throughout  what  dis- 
tance it  is  necesaaiT  to  leave  the  tracks  nn- 
fenced,  and  au  appellate  conrt  cannot  Interfere 
with  the  decision  rendered  unless  the  testimony 
the  other  way  is  undisputed. 

3.  Refusal  of  a  declaration  that  a  railroad 
company  was  not  bound  to  fence  its  traclu  at 
a.  particular  point  in  an  unincorporated  town, 
if  there  were  parallel  tracks  at  that  point, 
and  a  pnUic  road  crossing  170  yards  distant, 
was  not  ground  for  reversal,  where  tbe  evi- 
dence did  not  show  conclusively  that  it  was 
necessary  for  the  convenient  transaction  of  the 
company's  business,  etc.,  to  keep  the  tracks 
upen. 

Appeal  from  circuit  court,  St.  Francois 
county;    Dearing,  Judge. 

Action  by  John  Downey  against  the  Mississ- 
ippi River  &  Bonne  Terre  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Carter,  Huff  &  Sleeth,  for  appellant  Mer- 
tll  Pipkin  and  R.  C.  Tucker,  for  respondent 


OOODE,  J.  This  action  was  begun  to  re- 
cover double  damages  for  the  killing  of  a  sow 
belonging  to  the  plaintiff  by  one  of  the  de- 
fendant's trains.  The  accident  occurred 
atKrat  140  yards  south  of  the  depot  or  station 
67  S.W.-60 


at  Desloge,  an  unincorporated  town  on  tlie 
defeudanfa  line.  It  Is  not  possible  for  an 
appellate  court  to  gather  from  the  evidence 
In  the  record  any  distinct  understanding  of 
the  vicinity  of  the  spot  where  tbe  animal 
was  killed;  but  It  does  appear  the  defend- 
ant's main  track,  and  also  two  side  tra(^ 
run  parallel  at  that  point  snd  for  a  consid- 
erable distance  north  and  south  of  it;  also 
that  land  on  the  east  of  the  track  is  laid  out 
in  town  lots,  with  some  houses  built  on  them, 
while  on  the  west  no  lots  are  platted  imme- 
diately opposite  the  point  where  the  sow  was 
struck,  but  some  are  platted  a  little  to  the 
south.  Tbe  evidence  Is  uncontradicted  that 
no  streets  cross  the  railway  tracks  any  near- 
er to  said  spot  than  60  feet  from  the  station, 
where  it  seems  there  was  a  crossing.  One 
hundred  and  seventy  yards  nc^h  of  the  sta- 
tion (that  is  to  say,  about  810  yards  from 
where  the  sow  was  struck),  a  cotmtry  road 
crosses  the  track.  -Much  of  the  testimony, 
and  perhaps  all  of  It  goes  to  show  the 
switches  spoken  of  were  only  used  for  hand- 
ling cars,  and  that  freight  and  passengers 
were  not  received  or  discharged  anywhere 
along  the  tracks,  except  at  the  station.  Tbe 
right  of  way  was  unfenced  at  the  time  of 
the  accident,  but  the  company  was  prepar- 
ing to  fence  it  and  has  since  done  so. 

The  defense  urged  is  that  as  the  animal 
was  killed  within  the  defendant's  switch  lim- 
its, It  Is  not  liable;  and  complaint  Is  made 
of  the  refusal  of  tbe  court  to  give  the  follow- 
ing declarations  of  law,  which  were  request- 
ed by  the  defendant:  "The  court  declares 
the  law  to  be  that  If  the  evidence  shows  that 
the  defendant's  road  at  tbe  point  where  the 
sow  In  question  was  killed  was  paralleled  by 
side  tracks  which  extended  from  said  point 
both  north  and  south,  and  that  said  road  and 
one  or  both  of  said  switches  were  crossed 
by  a  public  road,  thai  the  defendant  was  not 
bound  to  fence  said  road  at  said  point, 
though  the  place  where  the  accident  to  plain- 
tiff's sow  occurred  was  as  much  as  one  hun- 
dred and  seventy  yards  ft'om  where  the  pub- 
lic road  crosses  the  defendant's  road.  Tbe 
court  declares  the  law  to  be  that,  if  the  evi- 
dence shows  that  the  sow  In  question  was 
killed  by  one  of  defendant's  trains  at  a  point 
about  one  hundred  and  forty  yards  south  of 
tbe  depot  statl<»i  of  Desloge,  a  regular  sta- 
tion on  defendant's  road,  and  that  at  said 
point  the  main  line  of  defendant's  road  is 
paralleled  by  two  switches  extending  for 
some  distance  north  of  said  depot  past  the 
same,  and  also  past  tbe  point  at  which  tbe 
sow  was  killed,  and  that  said  switches  were 
In  constant  use  by  the  defendant  In  handling 
and  switching  its  cars  from  one  to  tbe  other 
and  onto  tbe  main  track,  and  that  on  both 
sides  of  said  track  and  switches  the  property 
was  divided  into  tovni  lots  and  blocks  (though 
the  town  was  not  Incorporated),  and  If  the 
evidence  further  shows  that  said  track  and 
switches  were  crossed  by  a  public  road  north 
of  said  depot  and  about  one  hundred  and 
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seventy  or  one  hundred  and  eighty  yards 
trom  the  point  where  the  sow  was  killed, 
then  the  plaintiff  cannot  recover."  The  vice 
of  the  foregoing  declarations  is  that  Instead 
of  propounding  a  legal  theory  concerning  the 
defendant's  right  to  leave  Its  tracks  onfenced 
within  Its  switch  limits,  If  fencing  them 
would  have  discommoded  It  In  receiving  and 
discharging  freight  or  passengers,  or  have 
Increased  the  peril  of  its  employes  In  hand- 
ling trains,  they  asked  the  trial  court  to  de- 
clare the  law  to  be  that  the  company  was 
not  bound  to  fence  within  170  yards  of  where 
the  public  road  crosses  the  defendant's  right 
ot  way.  If  it  bad  three  parallel  tracks  aI<Hig 
there,  which  it  used  In  handling  and  switch- 
ing cars,  and  if  the  land  on  either  side  was 
divided  Into  town  lots  and  blocks.  There  la 
no  such  rule  of  law  as  that.  Certain  propo- 
sitions material  to  the  determination  of  the 
case  are  well  settled.  A  railway  company 
does  not  have  to  fence  its  tracks  within  the 
limits  of  a  city  or  town,  whether  Incorporat- 
ed or  not,  if  the  streets  and  highways  of  the 
town  would  be  obstructed  thereby;  bat,  if 
the  town  Is  unincorporated,  it  must  fence,  If 
it  can  do  so  without  obstructing  the  streets, 
except  where  it  needs  to  keep  Its  tracks  open 
within  reasonable  switch  limits  for  the  con- 
venient transaction  of  business,  and  the  saf^ 
ty  of  its  employes  In  handling  cars.  But  the 
company  Is  not  the  sole  Judge  of  the  space 
which  it  may  leave  unfenced  for  a  yard  or 
switch  limits.  It  Is  for  the  ]nry,  or  the  co\irt 
sitting  as  a  Jury,  to  say  throughout  what  dis- 
tance It  is  necessary  to  leave  the  tracks  un- 
fenced. Brandenburg  v.  Ballroad  Co.  (St 
L.)  44  Mo.  App.  224.  Of  course,  sometimes 
the  evidence  may  show  without  dispute  that 
a  necessity  did  exist  for  the  tracks  to  be 
iminclosed  at  the  point  where  an  animal  was 
killed;  and  when  this  is  so,  an  appellate 
court  may  reverse  a  Judgment  against  the 
company  on  an  examination  of  the  testimony. 
Jennings  v.  Railway  Ck).  (K.  O.)  37  Mo.  App. 
6B2;  Cirenshaw  v.  Railway  Co.  (K.  0.)  64 
Mo.  App.  288.  But  In  the  present  case  it  is 
by  no  means  a  necessary  Infwence  from  ttie 
evidence  that  the  defendant  was  bound  to 
have  open  tracks  where  the  plaintiff's  sow 
was  killed.  Indeed,  the  natural  Inference  Is 
the  other  way;  for  it  was  beginning  to  In- 
close them  at  the  time,  and  has  since  done 
so.  Hence  there  Is  no  warrant  for  us  to  r»- 
■vene  the  Judgment  on  account  of  the  court's 
refusal  to  give  the  foregoing  declarations,  In 
which  It  was  asked  to  say  peremptorily  the 
defendant  was  not  bound  to  fence  the  road 
where  the  animal  was  killed  If  there  were 
parallel  tracks  at  that  point,  and  a  public 
road  crossing  170  yards  distant  We  cannot 
Interfere  with  the  trial  court's  ruling  on  the 
declarations  unless  we  are  prepared  to  decide 
that  the  undisputed  evidence  established  the 
necessity  of  open  tracks  at  that  point  which 
we  cannot  do,  because.  Instead  <tf  the  evi- 
dence showing  such  necessity  without  contra- 
diction, the  evidence  to  show  It  was  neces- 


sary to  keep  the  tracks  open  there  was  slight. 
The  Judgment  la  therefore  affirmed. 

BLAND,  P.  Jn  and  BARCLAY,  J.,  concur. 


PITMAN  V.  CHICA<30  LHAO  OO.' 

(Court  of  Appeals  of  Kansas  City,  Mo.     April 

7,  1902.) 

INSOLVENT    CORPORATION— PRKFBRBNCB    TO 

DIRBCTOR— VALIDITY— BURDEN  OF 

PR00F-8UFPICIENCT. 

Where  the  directors  of  an  insolvent  cor- 
poration conveyed  property  to  one  of  its  mem- 
ben  iu  payment  of  an  alleged  ooiporate  debt, 
such  director  has  the  burdeu  of  proTing  the 
good  faith  of  the  traiusactioa,  and  that  he  did 
not  vote  for  such  preference,  nor  improperly 
inflneuce  his  associates  to  do  so;  and  a  show- 
ing that  the  debt  was  genuine,  and  that  the 
preference  was  made  by  a  quorum  of  the  di- 
rectors without  the  vote  of  such  director,  is 
losufUcieut 

Appeal  from  circuit  court  Jasper  coantr; 
H.  C.  Tlmmonds,  Judge. 

Action  by  L.  Pitman  against  the  Cbicago 
Lead  Company,  in  which  O.  H.  E3more  In- 
terpleaded. From  a  Judgment  for  the  inter- 
pleader, plaintiff  appeals.    Reversed. 

Howard  Gray  and  H.  W.  Ourrey,  for  ap- 
pellant McReynolds  &  Halliburton  and  R. 
G.  Blair,  for  respondent 

ELLISON,  J.  Plaintiff  is  an  attacblng 
creditor  of  the  defendant  corporation,  and 
Interpleader  filed  his  interplea,  clwlmlng  the 
proiterty  attached  by  plaintiff.  At  the  close 
of  the  evidence  for  Interpleader  the  trial 
court  refused  an  instruction  directlns  a  ver- 
dict for  plaintiff,  and,  on  the  latter  refusing 
to  Introduce  evidence  In  his  own  behalf,  the 
court  rendered  Judgment  for  interpleader, 
and  plaintiff  has  brought  the  case  here. 

It  appears  from  testimony  In  Interpleader's 
behalf  that  the  defendant  corporation  was 
controlled  by  a  body  of  five  directors,  B.  O. 
Blair  being  <Mie  of  them,  and  that  be  was  a 
creditor  of  the  corporation,  for  money  bor- 
rowed, in  a  balance  due  him  of  $1,200.  Tbe 
defendant  had  met  with  misfortunes,  and 
found  Itself  hopelessly  huKdvent  owing  near 
$30,000,  and  having  assets  of  near  $5,000. 
In  this  situation  of  affairs,  four  of  the  di- 
rectors, Including  Blalr,  met  and  ordered 
sold  and  conveyed  to  Blair  (he  not  voting). 
In  payment  of  $1,000  of  his  claim,  substan- 
tially all  of  the  tangible  property  of  tbe  cor- 
poration. Afterwards,  at  the  same  meeting, 
a  general  assignment  was  made.  Blalr  then 
sold  tbe  property  to  Interpleader.  But  as  It 
appears  that  this  was  merely  formal,  and 
that  Blalr  Is  tbe  real  party  In  Interest  we 
will  treat  him  as  the  Interpleader. 

Plaintiff  concedes  that  an  Insolvoit  cor- 
poration can  prefer  a  creditor,  even  though 
such  creditor  Is  an  active  director  of  the 
corporation.  But  he  Insists  that  the  onus  is 
on  the  director  to  show  that  the  debt  and 
preference  given  were  bona  Ada.    The  Inter- 

'  Refaearinir  Aenled. 
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pleader  denies  this,  and  places  the  buiden 
on  the  party  attacking  the  traoBaction,  just 
as  It  would  be  In  case  of  a  stranger  cred- 
itor. The  law  seems  to  he  wdl  settled  in 
this  state  that  a  corporation,  though  Inaol- 
vent,  If  In  imtrainmeled  possession  of  Its 
property,  may,  as  a  sequence  of  Its  Jos  dls- 
poneodl,  prefer  a  creditor;  that,  though  in- 
solvent,  the  corpwate  property  is  not  a  trust 
fund  to  be  administered  by  the  directory  for 
the  equal  benefit  of  all  creditors;  and  that 
the  fact  that  the  creditor  preferred  Is  also  a 
director  of  the  corporation  does  not  prevent 
or  avoid  the  preference.  Foster  v.  Planing 
Mill  Co.,  92  Mo.  79,  4  S.  W.  260;  Alberger 
T.  Bank,  123  Mo.  313,  27  8.  W.  057;  Wag- 
goner-Gates MilL  Co.  ▼.  Zlegler-Zaiss  Com- 
mission Co..  128  Mo.  478.  31  S.  W.  28;  Bcho- 
feldt  T.  Smith,  131  Mo.  280,  31  S.  W.  1039, 
29  L.  R.  A.  830,  S2  Am.  St.  Rep.  628.  The 
courts  in  some  of  the  states  do  not  agree  to 
such  Tlew,  though  it  meets  with  approval  la 
others.  Among  the  latter  Is  Pennsylvania. 
MueUer  v.  Clay  Co.,  183  Pa.  460,  38  AtL  1009; 
Cowan  V.  Plate  Glass  Co.,  184  Pa.  1,  3S  AQ. 
1075;  Finch  Mfg.  Co.  v.  Stirling  Ob..  187  Pa. 
506,  41  Atl.  294;  Crelghton  v.  Manufactur- 
ing Co.,  191  Pa.  231,  43  Atl.  134.  Nor  does 
the  fact  that  the  corporation  giving  the  pref- 
erence afterwards,  on  the  same  day,  makes 
a  general  assignment,  affect  the  preference. 
Waggoner-Gates  Mill.  Co.  v.  Ziegler^alss 
Commission  Co.,  128  Mo.  473,  31  S.  W.  28. 

So,  therefore;  notwithstanding  the  defend- 
ant coiporatlon  in  this  case  bad  the  legal 
right  to  prefer  Blair,  although  he  was  a  di- 
rector, yet  the  further  question  Is,  on  whom 
Is  the  burden  of  abowing,  In  the  first  In- 
atonce,   the  bona  fides  of  the  preference? 
Ordinarily,  a  fraudulent  purpose  of  a  trans- 
action, or  its  Illegality,  will  not  be  presumed, 
bat  must  be  shown  hy  him  who  asserts  It. 
Implement  Co.  v.  Ritchie,  143  Mo.  610,  45  8. 
W.  634.    That,  however.  Is  not  always  tiie 
rule.    If  the  relation  between  the  parties, 
stated  broadly,  la  that  of  trust  and  confi- 
dence, the  presumption  is  that  any  act  of  the 
agent  or  trustee  for  his  personal  bmeflt  Is 
firaadnlent,  and  It  will  be  avoided,  imless  be 
rebats  the  presumption  by  coming  forward 
and  showing  the  bona  fides  of  the  transac- 
tion.   Such  relation  exists  between  trustee 
and  cestui  que  trust  guardian  and  ward,  at- 
torney  and  client,   physician   and  patient 
Garvin's  Adm'r  v.  WUUams,  44  Mo.  466,  100 
Am.  Dec  314;   Bogle  v.  Nolan,  96  Mo.  86,  9 
S.  W.  14.    The  rule  is  not  confined  In  ap- 
plication to  these  relations  alone.    It  "finds 
application   commensiurate   with   the   exist- 
ence of  confidential  relations."    It  is  famil- 
iarly known  to  exist  between  principal  and 
aseat    Street  t.  Goes,  62  Mo.  220;    Story, 
A4S.    U  210-212;    Mechem,  Ag.   §g  463,  409. 
Bnt  It  has  been,  said  that  the  dlrectora  of  a 
corporation  are  not  the  agents  of  the  cred- 
itors of  the  coriMration,— that  they  are  the 
a£;ents  of  the  stockholders.    And  It  has  been 
said  that  they  are  not  trustees.    Be  that  as 


it  may;  while  they  are  not  technically  trus- 
tees, they  are  such  In  the  sense  that  they 
wUl  not  be  allowed  to  take  an  vnfalr  ad- 
vantage resulting  from  their  position.  They 
occupy  a  fiduciary  and  trust  rdation.  1  Mor. 
Prlv.  Corp.  U  61&-«18:  HiU  v.  Coal  Co.,  119 
Ma  22,  24  S.  W.  228;  Schufddt  T.  Smith,  ISl 
Mo.  280,  81  &  W.  1039,  29  U  R.  A.  830,  62 
Am.  St  Rep.  628.  In  the  matten  and  in- 
stances here  stated  the  law  is  Jealous  of  any 
transaction  which  such  fiduciaries  have  with 
themselves  for  their  benefit  And  it  requires 
them  to  purge  themsdves  of  what  may  be 
termed  a  "legal  suspicion  of  unfair  dealing," 
by  coming  forward  and  showing  the  matter 
to  be  without  taint  And  so  it  was  ruled  by 
the  supreme  court  of  this  state  In  Schufeldt 
T.  Smith,  supra;  the  court  using  these  words: 
"While  the  directors  of  a  corporatlmi  do  not 
sustatai  the  strict  relation  of  trustees  for  its 
creditors,  yet  their  duties  to  them  and  tbelr 
relation  to  the  corporation  Itself  are  snch  as 
Impose  upon  them  some  of  the  obligations 
of  trustees.  In  dealing  with  the  corporation 
they  deal  with  themselves.  They  determine 
the  liability  of  the  corporation  to  themselves. 
They  should  therefore  be  required.  In  case 
they  give  themselves  a  preference  over  other 
creditors,  to  show  that  all  their  secured  debts 
are  fair,  honest  and  Justly  due  them.  Tills 
burdoi  properly  rests  upon  them." 

We  realize  that  the  question  is  in  a  some- 
what confused  condition  in  this  state  at  the^ 
present  time.  In  City  of  St  Louis  v.  Alex- 
ander, 23  Mo.  483,  there  was  no  decision  of 
the  question.  The  separate  <q[>lnlon  by  Judge 
Byland  puts  such  acts  of  dlrecton  for  their 
own  ben^t  on  the  same  gromid  as  that  oc- 
cupied by  strangera  seeking  a  preference, — 
that  their  act  was  not  a  badge  of  fraud 
(pages  624-SSl),— wbUe  Judge  Scott  took  tfa» 
opposite  view  (pages  622-624).  So  in  the  late 
case  of  State  v.  Manhattan  Rubber  Mfg.  Co., 
140  Mo.  181,  60  &  W.  321,  In  an  opinion  by 
Judge  Valllant  of  division  1,  it  is  held  that 
a  transaction  with  the  dlrectora  to  prefer 
themselves  Is  presumptively  fraudulmt  and 
that  the  burden  was  on  them  to  show  its 
fairness.  In  that  opinion  Judge  Brace  con- 
cura;  but  Marahall,  J.,  took  the  opposite 
view,  and,  as  shown  by  the  class  of  authori- 
ties he  cites,  places  such  case  on  the  same 
footing  with  stranger  credltora  seeking  pref- 
erence. Judge  Robinson  concura  in  the  "re- 
sult" of  Judge  Valllanf  8  opinion.  Bo,  as  to 
that  case,  there  is  no  authoritative  decision 
of  the  point  by  the  court  and  it  Is  not  there- 
f we,  of  binding  force  on  this  court  But  we 
do  not  agree  with  Judge  Marshall's  conclu- 
sion that  the  statement  in  Schufeldt  v. 
Smith,  supra,  that  the  burden  was  on  the  pre- 
ferred creditor,  was  an  overaight  There  Is 
nothing  in  the  courae  of  the  opinion  tending 
to  show  that  the  court  did  not  intend  to  lay 
down  the  rule  that  the  bnrden  was  on  the 
director  obtaining  preference.  It  is  true; 
the  opinion  states  that  the  dIrecttHV'  act  hi 
obtaining  preference  was  not  constructively 
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fraadulent,  and  tbat  tbe  act  of  the  corpora- 
tion In  giving  the  preference  was  not  a  fraud. 
Tbat  la  to  say,  the  mere  act  of  obtaining 
preference  and  tbe  mere  act  of  giving  prefer- 
ence were  not,  of  themselves,  fraudulent 
acts.  Bnch  action  could  be  shown,  and  yet, 
If  It  was  further  shown  to  have  been  In  good 
faith.  It  would  be  upheld.  There  is  notuing 
In  such  statement  Inconsistent  with  the  fur- 
ther statement  that,  if  the  good  faith  was 
not  shown,  the  preference  would  be  pre- 
sumed to  be  fraudulent  We  therefore  re- 
gard tbe  case  of  Schufeldt  v.  Smith  as  de- 
ciding that  the  burden  of  showing  the  bona 
fldea  of  the  transaction  is  upon  tbe  preferred 
director.  It  is  ttxeretma  binding  on  us.  We 
quite  willingly  follow  it,  convinced  as  we 
are  that  it  is  la  line  with  the  universally 
recognized  rule  above  r^erred  to,— that, 
where  the  relation  is  in  Its  nature  a  trust  or 
fiduciary  rdation,  any  act  of  the  party  so 
intrusted,  whereby  be  secures  an  advantage 
tor  himself,  deserves  to  be  scrutinized  by 
the  courts,  and  calls  tor  a  full  showing  of 
good  faith  on  his  part  It  ia  certainly  a  Just 
rule  as  applied  to  director  creditors.  If  a 
stranger  creditor  of  a  corporation,  wishing  to 
secure  bis  claim,  calls  upon  tbe  directory  for 
tliat  purpose,  and  learns  from  them  that 
they  have  appropriated  tbe  assets  to  them- 
selves to  pay  or  to  secure  claims  of  their 
own,  what  could  I>e  more  natural  than  that 
tbe  stranger  would  ask  for  a  showing  of  the 
inside  of  affairs,  and  that  the  directors  with 
honest  claims  would  feel  that  they  ought  to 
make  such  sbowlng?  Such  preferred  credit- 
or ought  to  show  that  the  debt  was  not  flc- 
titlons;  that  it  was  preferred  without  collu- 
sion, for  tbe  purpose  of  giving  an  honest 
preference,  without  a  design  to  defraod  oth- 
er creditors,  and  that  tbe  price,  if  tbe  trans- 
action be  a  sale,  was  substantially  as  much 
as  they  could  have  realized  from  others;  and 
that  no  special  circumstance  was  known, 
making  it  hazardous  for,  or  against  the  In- 
terest of,  the  corporation.  But  ought  he  not 
also  to  show,  further,  tbat  the  preference 
becanve  effective  without  the  necessary  aid 
of  bis  own  vote,  and  tbat  It  was  not  the  re- 
sult of  an  undue  influence  on  bis  part?  We 
think  be  should.  In  our  opinion,  a  prefer- 
ence which  has  been  given  to  a  director,  and 
which  could  not  have  passed  the  directory 
without  the  aid  of  his  vote,  is  invalid. 
While  tbe  assets  of  a  corporation  In  posses- 
sion of  its  property  are  not  a  trust  fund  for 
tbe  equal  benefit  of  all  its  creditors,  yet, 
since  the  directors  act  In  a  representative  ca- 
pacity,—since  they  occupy  a  position  of  trust 
and  confidence,— they  cannot  serve  the  pri- 
vate interests  of  themselves  and  the  corpora- 
tion, when  In  antagonistic  positions.  They 
cannot  serve  two  masters  with  opposing  in- 
terests. It  was  so  decided  in  Foster  v.  Plan- 
ing Mm  Co.,  92  Mo.  79,  4  S.  W.  200;  Hill  v. 
Goal  Co.,  119  Mo.  9,  24  S.  W.  223;  and  Ben- 
nett T.  Booflng  Co^  18  Ho.  App.  348.    And 


tills  view  la  based  on  natural  Justice.  It  is 
In  accord  with  authority  elsewhere.  1 
Beach,  Prlv.  Corp.  {  242;  2  SpelL  Prlv.  Corp. 
(  714;  TayL  Priv.  Corp.  i  628;  1  Mor.  Priv. 
Corp.  IS  517,  518;  2  Mor.  Prir.  Corp.  i  787. 
Tbe  rule  does  not  Interfere  with  the  right  of 
a  director  to  secure  a  preference  of  his  debt 
from  the  corporation,  but  be  must  do  so 
by  the  act  of  a  quorum  of  other  directors. 
When  he  acts  for  himself,  he,  as  to  sndi  act 
ought  to  become  a  stranger  to  the  corpora- 
tion, and  must  seek  and  obtain  any  proper 
and  legal  advantage  by  tbe  vote  of  others 
than  himself,  and  without  undue  Influence  of 
his  position.  This  Is  recognized  by  the  sn- 
preme  court  In  the  Foster  and  Hill  Cases, 
supra.  And  so  It  Is  stated  In  1  Mor.  Priv. 
Corp.  {S  521,  627,  530.  The  mere  fact  that 
he  does  not  vote  to  prefer  himself  does  not 
necessarily  show  tbat  be  has  not  had  an 
Improper  Influence  and  advantage  by  reason 
of  his  position.  Finch  Mfg.  Co.  t.  Stirling 
Co.,  187  Pa.  596,  601,  41  Atl.  294. 

Applying  the  foregoing  to  the  facts  of  this 
case,  we  find  that,  while  the  preference  was 
given  to  a  director  by  a  quorum  of  tbe  di- 
rectory without  tbe  vote  of  Kair,  yet  tbere 
was  no  other  disclosure  made  or  attempted 
by  Interpleader,  save  tbat  the  debt  was 
genuine.  This,  as  disclosed  by  what  we 
have  said,  was  not  a  sufficient  showing  to 
relieve  him  of  tbe  presumption  which  arises 
against  him  on  account  of  his  position. 
While  what  we  have  written  is  In  line  with 
the  cases  decided  by  the  supreme  court,  yet 
we  are  aware  that  all  we  have  said  is  not  in 
accord  with  some  of  the  views  expressed  by 
the  members  of  the  court  In  those  cases 
where,  from  differences  of  opinion  among 
them,  no  authoritative  conclusion  has  been 
announced  by  a  majority  of  the  court  What 
we  have  said  we  believe  to  be  Justified  by 
the  decisions  of  that  court  and  we  feel  sat- 
isfied that  it  is  only  Just  and  right  The  di- 
rector has  not  been  stinted  In  his  rights  and 
privileges  by  tbe  course  of  Judicial  decision. 
He  has  been  allowed  to  secure  and  hold  onto 
rights  which,  from  the  very  necessity  of  his 
situation,  have  given  him  an  advantage  of 
position  ovor  other  creditors.  There  is  no 
reason  why  be  should  not  be  required  to 
show,  In  tbe  first  instance,  tbat  he  has  ob- 
tained bis  preference  In  the  propCT  way. 
There  Is  no  Justice  in  permitting  him  tbe  ad- 
ditional advantage  by  his  own  vote  in  his 
own  case,  deciding  that  he  should  be  pre^ 
f erred.  He  would  not  be  human,  were  be 
not  In  such  instance  blinded  to  tbe  interest 
of  the  corporation,  the  stockholders,  and  the 
other  creditors.  It  is  said  and  it  is  admitted 
that  he  has  a  right  to  race  with  other  cred- 
itors for  preference,  but  he  ought  not  to  be 
allowed  to  block  the  way  of  the  others  by 
his  own  act 

Tbe  Judgment  Is  reversed  and  tbe  cause  re- 
manded, that  tbe  case  may  be  beard  as  here- 
in Indicated.    All  concur. 
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SCHROEDBR  t.  JABIN  et  aL 

t        (Court  of  Appeals  of  St.  Looia,  Mo.    April  15, 
:  1902.) 

HiaHWATB-CHANQE— RBUONSTRANTB— mm- 
BEBr-APPEAU 

1.  Rev.  St.  18»9,  {  9447,  providing  that  "any 
person  wishing  to  cnltivate  or  enclose  laud 
through  which  any  road  may  ran,  may  petition 

;  the  county  court  to  change  the  same,  etc., 
though  not  making  Bpecial  provision  for  re- 
moQStrancea,  should  be  construed  in  connec- 
tion with  the  other  sections  in  regard  to  open- 
ing, changing,  or  vacating  roads  (Rev.  St. 
1809,  8  9414  et  aeq.) ;  and,  aa  so  construed,  a 
uroteat  of  12  freeholders  is  required  (section 
9416),  iu  order  to  give  remonstrants  any  stand- 
ing, and  a  protest  by  only  7  is  of  no  avail. 

2.  Seven  remonstrants  only  would  not  have 
a  right  to  appeal  from  the  judgment  of  the 
county  court,  in  the  absence  of  special  damage 
to  them,  aa  by  the  taking  of  land  belonging  to 
them  in  making  the  change. 

Appeal  from  drcalt  court,  Lincoln  county; 
Hughes,  Judge. 

Petition  by  CharlesB  A.  Scbroedo-  for  a 
change  in  a  public  road,  to  which  Frederick 
ti.  Jabln  and  others  filed  remonstrances. 
Judgment  for  i>etltIoner8,  and  remonstranta 
appealed  to  the  circuit  court.  From  the 
judgment  in  the  latter  court  dismissing  the 
appeal,  remonstrants  appeal.    A£Srmed. 

Norton,  Avery  &  Young,  for  appellants. 
Martin  &  Woolfolk,  for  respondent 

OOODB,  J.  On  the  18th  day  ot  NoTomber, 
3899,  Charles  A.  Schroeder  filed  In  the  county 
court  of  Lincoln  county  a  petition  for  a 
change  of  a  public  road  known  as  the  "Troy 
and  Wright  City  Road."  This  change  was 
asked  for  the  purpose  of  inclosing  certain 
lands  for  cultivation,  and  the  allegation 
made  that  the  change  would  be  wholly  on 
the  land  of  the  petitioner.  On  the  same  day 
Fred  U  Jabin  and  six  other  persons  filed  in 
the  said  county  court  what  they  term  a  "re- 
monstrance." The  remonstrants  were  stated 
to  be  citizens  and  resident  freeholders  of 
Clark  township,  in  said  county,  of  whom 
three  lived  in  the  immediate  vicinity  of 
where  the  road  was  proposed  to  be  changed. 
They  objected  to  the  change  of  road  for  the 
reasons,  as  they  said— First,  that  the  change 
would  be  unwise  and  impolitic,  and  would 
deprive  the  public  of  the  use  and  advantage 
of  the  ford  at  Big  creek,  where  the  road 
crosses;  second,  because  said  vacation  or 
change  would  not  comply  with  the  terms 
under  which  the  bridge  In  the  immediate  vi- 
cinity of  said  road  was  erected;  third,  be- 
cause remonstrators  said  the  existence  of  the 
road  now  traveled,  leading  from  the  Troy 
and  Wright  City  road  north  of  Big  credE  to 
the  bridge,  and  from  the  bridge  back  to  said 
road  on  the  south  side  of  Big  creek,  would 
be  endangered  by  any  action  of  the  court 
granting  said  change.  The  case  was  tried 
In  the  county  court  on  these  pleadings,  and, 
by  ^peal  in  due  form,  found  ita  way  to  the 
circuit  court  of  Lincoln  county,  Mo.    When 


the  case  was  called  for  trial  In  the  drcult 
court  at  the  October  term,  1901,  the  respond- 
ent herein  filed  his  motion  to  dismiss  the  ap- 
peal, which  said  motion  Is  as  follows:  "First. 
Because  the  court  has  no  appellate  jurisdic- 
tion over  the  subject-matter  of  the  suit. 
Seccmd.  Because  F.  L.  Jabln  et  al.,  who  were 
made  parties  defendant  to  this  suit,  are  not 
parties  In  interest  in  the  subject-matter  of 
tills  suit  and  have  no  legal  right  or  standing 
as  parties  defendant  to  this  suit  Thhrd. 
Because  no  remonstrance  was  ever  filed  in 
the  county  comrt  of  Lincoln  county,  Missouri, 
signed  by  twelve  or  more  freeholders  resid- 
ing in  the  immediate  neighborhood  of  the 
proposed  change  of  road.  Fourth.  Because  in 
this  class  of  cases  no  right  to  appeal  lies  in 
appellants  from  the  county  court."  The 
court  made  an  order  of  record  sustaining  the 
motion,  and  entered  upon  its  record  the  fol- 
lowing judgment:  "Now  here  on  this  day 
come  the  parties  to  this  suit,  by  their  re- 
spective attorneys,  and  the  motion  to  dismiss 
appeal,  heretofore  filed,  being  taken  up  and 
submitted  to  the  court  is  by  the  court  sus- 
tained, for  the  reason  no  right  to  appeal  is 
permitted  a  defendant  under  these  proceed- 
ings; defendants  having  no  Interest  In  this 
matter."  To  the  actl<m  of  the  court  In  sus* 
talnlng  said  motion  to  dismiss  the  appeal, 
and  entering  said  Judgment  appellants  here- 
in at  the  time  excepted,  and  saved  their  ex- 
ception; and  afterwards,  on  the  same  day  in 
which  said  motion  to  dismiss  was  sustained, 
during  the  same  term  of  court  and  within 
four  days  from  the  judg^nent  of  said  court 
dismissing  said  appeal,  the  appellants  herein 
filed  their  motion  for  a  rehearing,  which  was 
overmled,  and  the  cause  appealed  to  this 
court 

The  petition  to  bare  the  road  changed  is 
based  on  section  9447  of  the  Revised  Stat- 
utes, which  Is  as  tollowa:  "Any  person  wish- 
ing to  cnltivate  or  enclose  land  through 
which  any  road  may  run,  may  petition  the 
county  court,  first  giving  notice  as  In  the 
case  of  new  roads,  for  permission  to  tnm 
such  road  on  his  own  land  or  the  land  of  any 
other  person  consenting  thereto,  at  his  own 
expense.  The  court  shall  thereupon  cause 
the  road  commissions  to  view  the  same 
and  report  the  practicability  ot  the  proposed 
change,  and  distances  and  situation  of  the 
ground  and  proposed  changes,  at  the  first 
term  of  the  court  thereafter;  and  If,  upon 
the  report  the  court  be  satisfied  that  the 
public  will  not  be  materially  injured  thereby, 
it  shall  order  such  change,  and  upon  satis- 
factory proof  of  such  road  being  opened  in 
such  manner  as  to  be  equally  convenient  to 
travelers,  the  court  shall  make  an  order  va- 
cating so  much  of  the  former  road  as  lies 
between  the  different  points  of  intersection, 
and  cause  the  report  thereof  to  be  recorded." 
No  special  provision  is  made  for  a  remon- 
strance In  a  proceeding  on  that  statute;  but 
It  Is  part  of  the  state's  general  scheme  ot 
road  and  highway  legislation,  and,  we  think. 
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sboald  be  construed  as  In  pari  materia  with 
the  other  sections  In  regard  to  opening,  chan- 
ging, or  vacating  roads.  Rev.  St  189B,  i 
M14  et  seq.  Otherwise  It  seems  Imposslbto 
to  give  the  provisions  of  this  particular  stat- 
ute for  diverting  the  direction  of  a  road  on 
a  petitioner's  own  land  a  conatrucdoB  at 
once  effective  and  reasonable.  Twelve  free- 
holders must  protest  against  a  proposed  road 
change  In  other  cases,  to  give  the  remon- 
strance a  standing  before  the  county  court 
(Id.  (  8416),  and  a  protest  by  a  less  number 
would  not  be  entitled  to  consideration.  No 
provision  for  a  remonstrance  being  made  by 
section  9447,  on  which  this  proceeding  to 
founded,  and  the  whole  matter  of  highways 
being  regulated  by  statutes,  none  Is  author- 
ized, unless  the  authority  is  derived  by  con- 
struction from  section  9416;  but  if  found 
there,  it  must  be  the  remonstrance  therein 
allowed,  to  wit  by  twelve  freeholders.  We 
think,  therefore,  the  protest  by  seven  free- 
holders was  not  one  to  be  entertained  by 
the  county  court 

Neither  do  we  find  anything  in  the  record 
that  would  give  the  seven  protestants,  or 
one  or  more  of  them,  the  right  of  appeal. 
An  appeal  is  a  purely  statutory  remedy,  and 
only  exists  in  those  cases  specified  or  reason- 
ably Implied  by  the  statutes;  and  this  is 
true  of  appeals  In  road  cases.  Aldridge  v. 
Spears  (K.  0.)  40  Mo.  App.  527;  Id.,  101  Mo. 
400,  14  S.  W.  118.  No  statement  or  showing 
was  made  that  property  of  these  protestants 
would  be  taken  or  damaged  by  the  proposed 
diversion  of  the  course  of  the  road  through 
the  petitioner's  farm.  Their  objections  are 
that  the  change  of  course  would  be  unwise; 
would  deprive  the  public  of  the  use  of  a  cer- 
tain bridge,  and  endanger  the  existence  of 
another  road.  Perhaps  12  remonstrants  might 
I  appeal  if  they  sustained  no  special  damage, 
because  of  their  statutory  right  to  remon- 
strate. Aa  to  that  we  do  not  decide.  But  If 
fewer  than  12  would  appeal,  they  most  show 
a  special  Injury  that  will  be  sustained  by 
them,  besides  what  the  public  at  large  will 
sustain.  Overbeek  v.  Galloway,  10  Mo.  364; 
Foster  V.  Dunklin,  44  Mo.  216;  Aldridge  v. 
Spears  (IC.  C.)  40  Mo.  App.  527;  Givens  v. 
Mcllroy  (St  L.)  79  Mo.  App.  671.  It  seema 
that  ordering  a  change  of  the  direction  of  a 
highway  is  regarded  as  a  ministerial  act  of 
the  coimty  court,  from  which  no  appeal  lies 
unless  a  special  damage  was  suffered  by  the 
appellant,  as  by  the  taking  of  land  belonging 
to  him.  Aldridge  v.  Spears,  101  Mo.  400,  14 
S.  W.  11&  We  can  think  of  no  circumstan* 
ces  in  which  an  exception  to  this  rule  would 
be  allowed,  unless,  possibly,  when  12  free- 
holders have  remonstrated.  The  decision  by 
the  Kansas  City  court  of  appeals  in  Self  v. 
Uowin,  80  Mo.  App.  308,  is  claimed  to  an- 
nounce a  different  rule;  but  It  Is  likely  the 
remonstrants  In  that  case  had  some  peculiar 
Interest  and  sustained  a  peculiar  injury  by 
the  change  of  road. 
The  Judgment  Is  affirmed.    All  concur. 


BtDWARDS  V.  CHICAGO  *  A.  KY.  CX>. 

(Ooort  of  Appeals  of  St  Louis,  Mo.    April  15, 
1902.) 

RAILROADS-TIULVBLER— INJXnuaS  AT  CROSS- 
ING—NEOLJQBNOE^—FLAOUAN  —  BNQINBKR  — 
CONTRIBUTOST  NSaUaBNCK  —  ETIDEaiCE  — 
INSTRUCnONS-APPEAL-BECORD. 

1.  Where  a  dty  ordluance  prohibits  the  nin- 
nlDg  of  trains  at  a  higher  rate  of  speed  than  8 
miles  au  hoar,  the  running  of  a  train  at  33 
miles  an  hour  Is  an  act  of  negligence. 

2.  A  railroad  company's  flagman  at  a  street 
crosslug,  who  failed  to  be  on  guard  as  a  travel- 
er approadied  the  crossing,  and  Who  gave  no 
signal  until  the  travder  was  in  great  danger, 
was  guiltjr  of  negligence. 

3.  A  railroad  company's  flagman  at  a  street 
crossing,  failing  to  oe  on  guard  as  a  travels' 
approached,  but  appearing  when  the  traveler 
is  in  great  danger,  and  directing  the  latter  to 
hurry  across  the  tracics,  though  a  train  la  ap- 
proaching at  a  high  rate  of  speed,  and  so  near 
as  to  make  it  hazardous  to  drive  oii  the  tracks, 
is  guilty  of  negligence  in  giving  such  direction. 

4.  In  an  action  against  a  railroad  companr 
for  injuries  at  a  street  croesing,  the  eoginetr 
testified  that  he  Urst  saw  the  traveler  when 
the  train  was  from  100  to  200  feet  from  th^ 
crossing;  that  he  did  not  look  again  until 
within  50  or  70  feet  when  he  applied  tiie 
brakes,  the  train  then  running  8  or  10  miles  an 
hour:  tliat  he  could  have  stopped  the  train 
within  75  feet  if  its  speed  was  8  miles  an 
hour,  held,  that  the  evidence  tended  to  show 
that  the  engineer  was  negligent  in  failing  to 
take  proper  steps  to  stop  the  train  after  dis- 
coveriug  the  traveler's  peril. 

5.  Where  on  appeal  the  abstract  of  the  rec- 
ord does  not  contain  the  evidence  introduced 
after  the  refusal  of  the  court  to  direct  a  ver- 
dict for  defendant  at  the  close  of  plaintiff's 
case,  the  court  cannot  review  such  ruling;  for. 
in  order  to  determine  its  correctness,  the  whole 
evidence  must  be  considered. 

6.  In  an  action  against  a  railroad  company 
for  injnries  at  a  street  crossing,  it  appeared 
that  tne  flagman  was  not  on  guard  when  the 
traveler  approached;  that  the  latter  crossed 
several  tracks  of  another  company  without 
seeing  any  train,  and,  when  a  tew  feet  from 
defendant  s  tracks,  observed  a  train  coming, 
but  did  not  know  its  distance  from  him,  nor 
its  rate  of  speed;  that  at  the  same  time  the 
flagman  appeared  and  directed  him  to  hurry 
across,  which  he  did,  almost  clearing  the  track. 
when  the  train  struck  the  rear  of  nis  wagou. 
Beld,  that  the  traveler  was  not  guilty  of  con- 
tributory negligence,  aa  a  matter  of  law,  in 
obeying  the  flagman'a  signal  to  cross. 

7.  An  instruction  that  a  traveler  had  the 
right  to  rely  on  the  warning  of  a  flagman  sta- 
tioned at  a  railroad  crossing,  and  that  if  the 
flagman  failed  to  warn  him  not  to  cross,  the 
traveler  was  entitled  to  recover,  though  he 
saw  a  train  near  and  rapidly  approaching,  is 
not  objectionable,  when  other  instructions  re- 
quired the  jury  to  find  that  the  traveler  was 
in  the  exercise  of  ordinary  care,  before  he 
could  recover,  and  charged  that  he  could  not 
recover  if  he  knew  the  train  was  approach- 
ing, and  bad  the  same  means  of  jndging  of  the 
danger  as  the  flagman. 

Appeal  from  circuit  court,  Audrain  coun- 
ty;  Elliott  M.  Hughes,  Judge: 

Action  by  J.  W.  Edwards  against  the  Chi- 
cago &  Alton  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

F.  Houston,  for  appellant  P.  H.  CnlleB 
and  J.  S.  Mclntyn,  for  respondent 
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600DE,  J.  Bespondent  was  iDjnred  by  a 
locomotlre  drawing  a  train  of  cars  cm  one  of 
the  appellant's  tracks  In  the  city  of  Mexico 
■a  be  waa  driving  a  wagon  and  team  over  It 
at  a  public  croaalng  where  there  were  eight 
tra<^  running  east  and  west,— fonr  on  the 
sonth,  btionglng  to  the  Wabaab  Ballway 
Company,  then  one  transfer  track  connecting 
the  Wabash  and  the  tracks  of  the  Oblcago  & 
Alton  Ballway  Company,  then  three  Chicago 
&  Alton  tracks;  the  middle  one  of  these  be- 
ing the  main  line,  and  the  one  on  which  the 
respondent's  wagon  was  stmck.  A  watcb- 
man  had  been  kept  for  a  long  time  by  the 
appellant  company  at  that  point,  and  a 
shanty  built  to  shelter  him,  which  was  lo- 
cated between  the  south  (or  third)  Chicago  & 
Alton  track  and  the  transfer  track,  and  Just 
to  the  east  of  the  crossing.  Said  crossing  Is 
where  Jefferson  street,  one  of  the  main  thor- 
onghfares  of  the  city,  intersects  the  rail- 
road. The  respondent  was  driving  north- 
ward early  In  the  afternoon  with  a  load  of 
wood,  and  crossed  the  four  Wabash  tracks 
without  noticing  a  train,  seeing  the  watch- 
man, or  receiving  any  warning.  He  had 
proceeded  northward  until  his  vision  took  In 
the  north  side  of  the  flagman's  house  before 
be  noticed  a  train,  when  he  discovered  one 
coming  from  the  east  on  the  main  line,  which 
was  then  10  feet  or  more  to  the  north  of  his 
team,  be  testified.  At  that  Instant  the  flag- 
man mshed  ont  of  the  house  and  shouted  to 
the  respondent  to  hurry  over  the  tracks, 
whereupon  he  lashed  his  team  with  the  lines, 
and  almost  succeeded  in  clearing  the  mid- 
dle track;  but  the  engine  struck  the  rear  of 
the  wagon,  or  the  wood  on  It,  destroying  the 
wagon  and  injuring  the  respondent  The  pe- 
tition accuses  the  railroad  company  of  neg- 
ligence In  four  particulars:  First,  In  run^ 
nlng  tbe  train  which  struck  the  respondent 
at  an  unlawful  rate  of  speed;  second,  the 
failure  of  the  watchman  to  give  seasonable 
-warning  of  the  train's  approach;  third,  the 
invitation  or  direction  of  the  watchman  to 
tbe  reap<»dent  to  hnrry  over  the  tracks, 
when  he  knew,  or  ought  to  have  Imown,  the 
train  was  so  near  as  to  make  that  course 
perilous;  foioth,  the  omissiom  of  the  en- 
gineer and  other  servants  of  the  appellant  In 
charge  of  the  train  to  use  ordinary  care  to 
■top  it  in  time  to  avoid  striking  the  respond- 
ent We  are  of  tbe  opinion  that  evidence 
was  adduced  tending  to  sustain  each  of  the 
above  specifications  of  negligence. 

1.  An  ordinance  of  the  city  of  Mexico  was 
Introduced  which  prohibited  the  running  of 
locomotives  or  trains  Inside  the  corporate 
limits  of  that  city  at  a  higher  rate  of  speed 
than  8  miles  an  hour,  and  there  was  testi- 
mony that  the  train  which  hit  the  revond- 
ent  was  running  at  a  wpeed  of  35  miles  an 
boor.  That  act  constituted  negligence  on 
tbe  part  of  tbe  defendant  Hutchinson  v. 
Ballroad  Co.,  IGl  Mo.  24U,  HI  S.  W.  635,  and 
cases  tberein  cited. 


2.  AU  <rf  the  testimony,  contained  in  ap- 
pellanf  8  abstract  of  the  rectnd  goes  to  show 
the  watchman  waa  not  on  guard  as  the  re- 
spondent approached  the  crossing,  and  gave 
bim  no  signal  of  danger  until  be  had  crossed 
the  four  Wabash  tracks,  and  waa  either  over, 
on,  or  dose  to  tbe  first  of  the  Chicago  & 
Alton  tracks,  and  In  a  very  dangerous  posi- 
tion, considering  that  be  was  driving  a  team 
which  was  unmanageable  when  about  rail- 
road tracks  and  tralna  The  watchman's  in-' 
attention  was  negligence  to  be  Imputed  to 
the  company.  Pennsylvania  Co.  v.  Stage- 
neler,  118  Ind.  306,  20  N.  EL  818,  10  Am. 
St  Bep.  136;  Central  Trust  Oow  v.  Wabash, 
St  U  &  P.  By.  Co.  (a  O.)  27  Fed.  ISO;  Elel- 
ber  V.  Ballroad  Co.,  107  Mo.  281,  17  S.  W. 
94<ik  14  U  B.  A.  613;  Jennings  T.  BaUroad 
Co.,  112  Mo.  268,  20  S.  W.  480;  Dickson  v. 
Balbwad  Co.,  104  Mo.  600,  16  S.  W.  881; 
Wllklns  V.  BaUroad  Ca,  101  Mo.  98,  18  & 
W.  888;  Whelan  v.  Balbroad  Co.  (a  0.)  88 
Fed.  15;  Kissinger  v.  Ballroad  Co.,  06  N. 
Y.  638;   Dolan  v.  Oanal  Co.,  71  N.  Y.  285. 

3.  The  uncontradicted  evidence  Is  that  aft- 
or  the  respondent  was  In  tite  position  of  dan- 
ger stated,  tbe  fiagman  suddenly  appeared 
and  told  him  to  hurry  across  the  tracks,  ak* 
though  a  train  was  then  approaching  at  a 
high  rate  of  speed,  and  so  close  that  it  waa 
hazardous  to  drive  on  the  tracks.  That  di- 
rection to  tbe  resimndent  was  negligence  for 
which  the  appellant  is  responi^ble.  Lunt  v. 
BaUway  Co.,  U  B.  1  Q.  B.  277;  Stapley  ▼. 
BaUway  Oo.,  U  B.  1  Bxch.  21;  BaUroad  Ca 
V.  Clough,  83  UL  App.  129;  Borst  V.  Bail- 
road  Co.,  4  Hun,  846. 

4.  The  engineer  In  diarge  of  the  locomo- 
tive which  struck  the  wagon  testified  that  he 
first  saw  the  plaintiff  when  the  engine  was 
between  100  and  200  feet  from  the  cross- 
ing, but  did  not  look  at  him  again  untU  It 
was  within  00  or  70  feet. of  it  when  be  ap- 
plied the  brakes  to  stop  the  train,  which  was 
running  8  or  10  mUes  an  hour,  and  that  he 
coiUd  have  stopped  It  within  76  feet  if  It 
was  running  8  miles  an  hour,  Tbls  testi- 
mony, in  connection  with  the  testimony  of 
the  irialntiff  In  r^ard  to  tbe  conduct  of  his 
team,  and  the  fact  that  they  never  entirely 
stopped  advancing  northward,  tended  to 
show  a  failure  on  the  part  of  the  engineer  to 
take  proper  measures  to  stop  tbe  train  after 
discovering  respondent's  peril,  and  thereby 
avert  an  accident  which  was  actionable  neg- 
ligence. Hutchinson  v.  Ballroad  Co.,  88  Mo. 
App.  376;  Eellny  v.  BaUroad  Co.,  101  Mo. 
67,  IS  S.  W.  806,  8  U  B.  A.  783.  The  en- 
gineer probably  reUed  on  the  flagman  to  keep 
the  respondent  from  attempting  to  cross  If 
there  -was  risk,  as  did  the  respondent  him- 
self. 

6.  At  the  conclusion  of  tbe  evidence  Intro- 
duced by  the  plaintiff,  tbe  railroad  company 
requested  the  court  to  give  a  peremptory  In- 
struction to  the  Jury  to  return  a  verdict  in 
its  favor,   which  request   was  denied,   and 
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thereupon  It  put  In  proof  to  support  Its  de- 
fenses, and  plaintur  introduced  rebuttal  evi- 
dence; but  none  of  the  evidence  introduced 
by  the  defendant;  or  in  rebuttal  by  the  plain- 
tiff, la  contained  in  the  abstract  of  the  rec- 
ord, although  it  was  preserved  In  the  bill  of 
exceptions.  Appdlant'B  abstract  makes  tb« 
following  statement  in  regard  to  the  matter, 
after  the  recital  of  the  ruling  of  the  court 
on  the  demurrer  to  the  plalntifTs  case: 
"Thereupon  the  defendant  offered  evidence 
to  sustain  the  issues  on  its  part,  and  plalntlfl 
(rffered  evidence  in  rebuttal."  On  such  a 
showing  It  is  impossible  toe  us  to  review  the 
entire  evidence,  and  decide  whethw  or  not 
an  Instruction  should  have  been  given  to  the 
Jury  to  return  a  verdict  in  favor  of  the  de- 
fendant at  the  close  of  the  case.  We  recent- 
ly passed  on  this  question,  which.  Indeed,  has 
been  often  passed  on  by  the  appellate  courts 
of  this  state.  Olaric  ▼.  Railway  Oa  (Ma 
App.)  67  S.  W.  746.  When  a  defendant,  in- 
stead of  resting  on  the  evidence  of  a  plain- 
tiff, puts  In  his  own,  his  case  must  stand  or 
fall  on  the  evldoice  as  a  whole;  and  if  he 
wishes  it  considered  by  an  appellate  court, 
In  order  to  determine  whether  or  not  the 
plaintiff  was  entitled  to  go  to  the  jury,  he 
must  present  it  In  such  a  way  that  It  can  be 
reviewed.  Jennings  v.  Railroad  Oo.,  112  Mo. 
268,  20  S.  W.  490;  Davis  v.  Vories,  141  Mo. 
284,  42  S.  W.  707;  Oglebay  v.  C!oUege  of 
Dental  Surgery,  71  Mo.  App.  S39. 

6.  But  it  is  Insisted  idahitiff's  own  testi- 
mony showed  conclusively  he  was  guilty  of 
negligence  directly  contributing  to  his  injury, 
and  therefore  defendant  should  have  been  ex- 
onovted  from  liability  by  a  direction  to  the 
Jury  to  return  a  verdict  in  its  favor;  and 
while  we  think  the  ai^ellanfi  is  not  legally 
entitled  to  have  this  question  determined,  be- 
cause the  respondent  may  Justly  say  that  all 
the  evidence  shall  be  considered  in  ascertain- 
ing whether  he  was  to'  blame,  we  have  car» 
fully  perused  the  testimony  of  the  respond- 
ent, and  are  of  the  opinion  that  appellant's 
position  In  respect  to  the  effect  of  it  is  un- 
founded. The  proposition  urged  In  this  con- 
nection Is  that,  as  the  respondent  testified  be 
saw  the  train  approaching,  he  had  no  right  to 
act  on  the  command  of  the  flagman  to  hurry 
across  the  track,  but  was  bound,  in  the  exer- 
cise of  good  Judgment  and  reasonable  care, 
to  wait  until  it  passed.  That  proposition  is 
not  the  law,  generally  speaking,  and  Is  cer- 
tainly not  the  law  to  be  aiH>lied  to  the  facta 
of  this  case,  as  testified  to  by  the  respondent 
Tor  a  court  to  lay  down  such  a  rule  would 
be  to  sanction  the  grossest  negligence  on  the 
part  of  servants  stationed  by  railway  compa- 
nies at  dangerous  croeslDgs  to  warn  travelers 
of  the  approach  of  trains.  They  might  sig- 
nal a  traveler  that  he  could  safely  cross,  and 
if  he  relied  on  thehr  Judgment,  as  experts 
familiar  with  the  speed  of  trains,  and  the 
distance  an  approaching  train  should  be  from 
a  crossing  to  insure  a  safe  passage,  instead 
of  relying  on  his  own  untrained  Judgment, 


he  would  be  debarred  from  recovery,  on  the 
score  of  contributory  negligence.  Why  barQ 
flagmen  at  all,  if  that  is  the  law?  They  are 
of  little  use  to  the  public.  If  perstms  are  re- 
quired to  depend  on  their  own  faculties  and 
knowledge,  instead  of  the  flagmen's.  Bnt  in 
Dickson  V.  Railroad  Co.,  104  Mo.  SOO,  16  & 
W.  381,  it  was  said:  "The  object  of  requir- 
ing a  watchman  to  be  stationed  at  the  Inta>- 
sectlon  of  the  Improved  streets  of  the  city 
Is  to  prevent  travelers  from  going  upon  the 
crossing  when  trains  are  approaching.  Wil- 
kins  T.  RaUway  Co.,  101  Ma  B3,  13  S.  W.  8S3. 
It  would  be  a  work  of  supererogation  to  sta- 
tion a  watchman  at  a  point  to  give  warning 
of  danger  after  It  is  too  late  to  avoid  tt  It 
Is  the  duty  of  such  watchman  to  keep  the 
crossing  clear  at  times  of  danger  from  mov- 
ing trains."  In  Jennings  v.  Railroad  Co., 
112  Mo.  288,  20  S.  W.  490,  the  corollary  of 
that  principle  was  ruled  In  a  case  where  the 
plaintiff  admitted  if  be  had  looked  down  the 
track  be  could  hare  seen  the  moving  cars 
which  hurt  him,  but  he  did  not  look,  and  the 
watchman  at  the  crossing  gave  no  warning. 
The  court  hdd  the  plaintiff  was  not  lacking 
in  ordinary  prudence  because  he  omitted  to 
look  for  approaching  cars  before  driving  on 
the  track,  as  it  was  the  watdiman's  duty  to 
signal  if  cars  were  coming.  The  right  of  a 
person  about  to  cross  a  railroad  where  a  flag- 
man Is  stationed  to  rely  on  the  signals  of  the 
latta  does  not  go  to  the  extent  of  absolatdly 
absolving  a  traveler  from  any  care  whatever 
for  his  safety,  nor  excuse  reckless  conduct 
on  his  part  It  merely  exacts  of  him  a  less 
degree  of  care  In  looking  out  for  train& 
Threlkeld  y.  Railway  Co.,  68  Mo.  App.  131. 
And  logically  so,  because  the  best  precaution 
a  traveler  can  take  in  such  instances  Is  to 
keep  his  eye  on  the  flagman.  Instead  of  the 
tracks,  and  a  due  regard  for  his  safety  de- 
mands that  he  fix  his  attention  where  he  is 
most  likely  to  receive  warning  of  danger. 
The  flagman  Is  there  to  give  him  notice 
whether  the  tracks  are  clear,  and  is  In  a  bet- 
ter position  to  Itnow  when  they  may  be  cross- 
ed; for  he  Is,  or  should  be,  stationed  where 
he  can  command  a  view  of  them  each  way. 
The  rule  in  regard  to  the  duty  of  a  person 
about  to  go  on  a  railroad  track  at  a  public 
crossing  to  look  and  listen  for  trains  is  mod- 
ified, therefore,  when  the  crossing  is  one  nso- 
ally  guarded  by  a  fiagman  so  as  to  allow  a 
passenger  to  rely  in  some  measure  on  the 
flagman's  warning.  Railroad  Co.  t.  Hntch- 
Inson,  120  HI.  6S7,  11  N.  B.  865;  Railroad 
Co.  T.  Qough,  supra;  Central  Trust  Go.  v. 
Wabash,  St  L.  ft  P.  By.  Co.,  supra;  Wh^an 
▼.  Railroad  Co.,  supra.  Bidwards  was  watieh- 
Ing  for  signals.  Be  testified  be  looked  for 
the  flagman,  and  did  not  see  him;  thai  look- 
ed np  and  down  the  tracks  both  ways,  and 
saw  no  trains;  and  then  ventured  on  the 
crossing,  thinking,  if  any  trains  were  coming, 
the  fiagman  would  surely  be  out  attending 
to  his  business.  What  degree  of  care  must 
a  person  use  at  such  guarded  crossings  to 
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avoid  tnjnryT  Hiat  wbicta  ordinary  pm- 
dence  dlctatea  under  the  clrcunwtances.  If 
the  watchman  is  absent,  or  he  recelret  no 
warning  from  him,  he  Is  not  ezcnaed  tax  go> 
Ing  forward.  If  a  train  is  in  plain  riew,  and 
near  enough  to  malte  the  attempt  to  cross 
rash.  If  the  watchman  beckons  or  tells  him 
to  cxoBB,  he  has  a  right  to  act  on  this  invita- 
tion, unless  the  danger  is  so  visible  and  eiz- 
treme  that  a  man  of  ordinary  prudence 
would  shrink  from  it  The  rule  to  be  fol- 
lowed in  such  cases  is  the  same  as  that  which 
governs  the  use  of  defective  machinery  or 
a  defective  sldewaUc,  and  permits  one  injured 
by  those  defects  to  record  damages  from 
those  whose  duty  it  was  to  keep  the  walk 
or  machinery  in  a  safe  condition,  unless  the 
hazard  of  the  use  would  have  deterred  a  iiru- 
dent  man.  Chllttm  v.  City  of  St  Joseph,  143 
Mo.  102,  44  8.  W.  76S;  Booth  V.  Kansas  Olty 
&  I.  Air  Line,  76  Mo.  App.  61S.  In  the  pres- 
ent case  the  respondent  first  saw  the  train 
when  be  was  close  to  the  track  on  which  he 
was  hurt,  but  was  commanded  to  cross  by 
the  flagman.  The  exact  question  Is,  ther». 
fore,  was  bis  obediesce  to  that  command  a 
negligent  act,  which  shuts  him  oflT  from  a 
recovery?  And  that  involves  the  question  of 
whether  a  person  of  ordinary  prudence  would 
have  obeyed,  as  the  drcnmstances  were  pre- 
sented to  the  respondent's  mind  at  the  time. 
Appellant  insists  respondent's  admission  tliat 
ho  saw  the  train  before  he  got  on  the  track 
is  oonclnsive  proof  of  contributory  negli- 
gence; that  he  was  bound  to  refirain  from 
crossing,  notwithstanding  the  flagman's  ex- 
bortation  to  hin.  to  hurry  over.  The  effect 
cf  respondent's  testimony  on  this  point,  as 
stated  In  various  forms  of  erpresslon,  is  that, 
although  he  saw  the  train,  he  neither  knew 
its  distance  from  him,  the  speed  at  which  it 
was  runnlnj{,  nor  whether  he  could  get  over 
safely,  but  supposed  the  flagman  did,  as  hs 
bad  ofiien  seen  him  on  guard  there  before, 
and  therefore  he  relied  on  the  flagman's  Judg- 
ment Bespondent  had  been  brought  into  a 
position  of  peril  by  the  neglect  of  the  flag* 
man  to  warn  blm  of  the  approach  of  the 
train  before  be  reached  a  place  of  danger, 
and,  when  suddenly  confronted  with  the  <m- 
mshing  train,  he  was  not  bound  to  exercise 
tbe  cool  and  deliberate  Judgment  that  would 
liave  been  due  from  him  if  not  alarmed  ae 
excited.  Eleilwr  v.  Railroad  Co.,  supra.  In 
tbat  disconcerting  situation  he  was  Justified 
In  aasnmlng  the  watchman's  Judgment  was 
better  tban  bis  own  about  what  he  should 
do,  and  acting  on  bis  command  to  hurry 
across.  It  would  be  a  harsh  and  unreason- 
able ruling  to  say  he  was  bound  to  await  the 
passage  of  the  train,  and  that  a  man  of  com- 
mon prudence  would  have  decided  on  and  fol- 
low«d  that  course.  Instead  of  this  being  a 
necessary  deduction  from  the  testimony,  we 
think  the  reasonable  inference  is  that  most 
men  would  have  obeyed  the  order  of  the  flag- 
man, as  tbe  reqxMident  did.  In  fact  the 
flagman  only  miacalcnlated  the  time  slightly. 


—it  may  be,  on  account  of  tbe  train's  exces- 
sive speed;  for  the  wagon  was  nearly  over  tbe 
tracks  when  the  engine  stmck  it 

The  principle  on  which  conizoversles  like 
this  one  are  to  l>e  determined  is  that  where 
one  person  Incantloasly  invites  or  lures  an- 
oth&c  Into  a  situation  of  imminent  peril,  and 
an  accident  occurs,  a  case  of  negligence  is 
made  out  which  gives  rise  to  a  cause  of  ac- 
tion in  farm:  of  the  victim  of  tbe  accident; 
and  tliat  principle  has  been  applied  in  sev- 
eral Instances  where  tbe  facts  were  not  ma- 
terially different  from  those  in  the  case  at 
bar.  In  Sweeny  v.  Bailroad  Co.,  10  Allen, 
368,  87  Am.  Dec.  644,  the  subject  was  ably 
treated  In  the  light  'of  the  general  princi- 
ples of  the  law  of  negligence,  and  the  rail- 
way company's  duty  likened  to  the  duty  of 
owners  of  premises  to  have  tbem  reasonably 
safe  for  occupancy  or  use  by  persons  invited 
to  go  on  tbem,  with  a  correlative  liability 
for  injuries  caused  by  their  unsafe  condition. 
Here  the  respondent  was  no  trespasser,  but 
had  a  right  to  cross  the  railway  tracks  on 
tbe  public  highway  along  which  be  was  trav- 
eling, and  was  Induced  to  attempt  to  cross 
In  front  of  the  moving  train  by  the  direction 
of  a  sorvant  of  tbe  appellant  stationed  there 
for  tbe  express  purpose  of  notifying  travelers 
when  they  could  go  forward  with  safety, 
and  when  they  ought  to  stop.  His  cause, 
therefwe  fttlls  far  within  tbe  rule  that 
where  one  is  lured  into  a  place  of  danger 
by  tbe  negligence  of  another,  tbe  latter  is 
answerable  for  tbe  consequences.  In  the 
case  last  cited,  tbe  plaintiff  was  hurt  by  a 
collision  with  the  defendant's  engine  while 
he  was  crossing  its  tracks  in  obedience  to  a 
signal  given  by  a  flagman.  Tbe  opinion 
says:  "These  facts  well  warranted  the  Jury 
in  finding,  as  they  must  have  done  in  ren- 
dering a  verdict  for  the  plaintiff  under  the 
tastmctlons  of  tbe  court,  that  tbe  defendant 
induced  tbe  plaintiff  to  cross  at  the  time 
when  be  attempted  to  do  so,  and  met  with 
tbe  injury  for  wliich  be  now  se^s  compen- 
sation." In  Talbot  V.  Railroad  Co.,  72  Mo. 
App.  281,  tbe  plaintiff  was  told  by  a  gate- 
man  of  the  train  to  alight  from  the  platform 
of  a  car  when  tbe  train  had  stepped,  and  in 
doing  so  was  Injured  by  reason  of  the  fact 
tbat  tbe  depot  platform  did  not  extend  out 
far  enough  for  him  to  step  on  it  The  de- 
fense was  tbat  he  was  guilty  of  contributo- 
ry negligence  in  not  looking  where  he  was 
stepping,  and  that  he  ought  to  have  gone 
forward  to  where  he  could  have  stepped  on- 
to the  depot  platform.  It  was  ruled  the 
"plaintiff  was  Justified  in  assuming  he  could 
leave  the  train  there,  and  that  there  would 
be  no  danger  in  stepping  from  tbe  car  steps 
at  a  place  designated  by  tbe  trainman."  In 
Lunt  V.  Railway  Co.,  supra,  the  plaintiff 
was  hurt  on  the  company's  crossing,  triiere 
a  watchman  or  gateman  was  stationed, 
through  being  induced  to  venture  on  tbe 
tracks  by  the  direction  of  tbe  gateman  to 
him  to  "come  along,"  tbe  gate  I>elng  open. 
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On  those  facts  It  was  held  the  watchman  In- 
vited the  plaintiff  to  come  across  at  a  time 
when  It  was  dangerous  to  do  so,  "It  being 
the  very  essence  of  bis  duty  to  open  the  gate 
only  when  It  was  not  dangerous."  Borst  y. 
Ralhroad  Co.,  supra,  was  a  case  in  which  the 
plaintiff  was  signaled  by  a  flagman  to  at- 
tempt to  cross  the  tracks,  and  while  doing  so 
his  horse  was  frightened  by  the  noise  of  es- 
caping steam  fromi  a  near-by  eng^ine  and 
caused  to  shy,  throwing  the  plaintiff  out  of 
his  vehicle  and  injuring  him.  A  charge  was 
approved  to  the  effect  that,  when  a  flagman 
beckons  a  passenger  who  is  waiting  in  the 
highway  for  an  opportunity  to  cross  the 
track,  "the  traveler  has  the  right  to  suppose 
that  no  change  will  take  place  in  anything 
under  the  control  of  the  railway  company 
likdy  to  increase  the  danger,"  and  that  pas- 
sengers have  a  right  to  rely  on  the  actions 
of  a  flagman  who  is  indicating  to  them  that 
there  are  no  trains  coming  in  either  direction 
and  in  sight  In  Railroad  C!o.  ▼.  Clough.  su- 
pra, the  injured  party,  Olough,  testified  as 
follows:  "The  gates  were  open,  and  the 
gateman  was  across  the  track,  and  he  flag- 
ged me  to  come  on.  Well,  I  whipped  up  my 
horse  when  be  flagged  m«  to  come  on,  and 
tried  to  get  across  as  quickly  as  I  could. 
When  I  got  flagged  across,  of  course,  I 
thought  it  was  all  right,  and  I  Just  whipped 
up  my  horse  to  get  across  as  soon  as  I 
could."  That  testimony  Is  practically  iden- 
tical with  Edwards'  in  the  present  case,  and 
an  error  was  assigned  because  of  the  trial 
court's  refusal  to  instruct  the  Jury  that  plain- 
tiff was  under  an  obligation  to  look  and  lis- 
ten for  cars  before  endeavoring  to  drive  over 
the  track,  as  to  which  request  the  supreme 
court  said:  "A  flagman  was  stationed  at 
the  crossing  In  question,  and  it  was  his  duty 
to  know  and  give  timely  warning  of  the 
near  approach  of  trains,  and  appellee  and 
the  public  bad  a  right  to  rely  upon  a  rea- 
sonable pwformance  of  tbat  duty.  The  re- 
fusal of  the  court  to  give  the  instruction  was 
fully  Justified  by  the  decision  of  this  court 
in  Railroad  Co.  v.  Hutchinson,  120  111.  587, 
11  N.  B.  855,  and  other  cases."  Oentral 
Trust  Co.  V.  Wabash,  St  L.  &  P.  Ry.  Co., 
supra,  was  to  recover  for  an  accident  which 
occurred  in  the  city  of  St  Louis.  A  driver 
of  a  team  started  through  a  partially  raised 
gate  which  the  watchman  had  elevated  to 
let  another  team  out  Several  parties  cried 
to  the  driver  to  stop,  but  he  drove  on,  look- 
ing neither  to  the  right  nor  left  with  the 
result  that  his  team  was  struck  by  an  ap- 
proaching engine  which  he  could  have  seen, 
the  horse  killed,  and  the  wagon  damaged. 
On  these  facts  the  court  said:  "At  the  cross- 
ings In  a  populous  city,  where  gates  and 
watchmen  are  provided,  passengers  and  pe- 
destrians have  a  right  to  suppose,  when  the 
gates  are  opened,  and  no  warning  to  the 
contrary  given  by  the  watchmen,  that  tbey 
can  proceed,  with  entire  safety.  If  accidents 
•bonld  happen  through  the  gross  negligence 


ot  the  management  of  tbe  gates  by  the 
watchmen  connected  therewith,  prima  facie 
the  railway  company  must  answer  for  the 
damages  sustained.  Trifling  matter  as  to 
the  nrevements  of  the  passenger  or  pedes- 
trian in  crossing,  under  such  circouistances, 
cannot  exonerate  the  railway  company, 
whose  duty  It  was  to  protect  said  crossing 
and  give  warning  as  to  the  safety  thereof." 
In  Wbelan  v.  Railroad  Co.,  snpra,  the  gate 
of  a  crossing  had  been  left  open,  and  a  street 
car  was  run  on  the  railroad  tracks.  It 
was  ruled  tbat  the  gate  being  open,  the  car 
driver  had  the  right  to  presume  it  was  safe, 
and  was  guilty  of  no  cardessness  in  drivlDg 
through  without  looking  or  listoiiDg  for  an 
engine.  All  the  foregoing  authorities  main- 
tain the  proposition  that  a  person  approach- 
ing a  railroad  crossing  where  a  flagman  is 
wont  to  be  has  a  right  to  obey  tbe  flag- 
man's signal  to  cross,  and  If  a  signal  is  Di- 
ligently given,  and  the  traveler  Iinrt  while 
crossing  in  obedience  to  It  tbe  company 
must  compensate  him  for  his  injury,  unless 
be  acted  rashly;  that  is,  assumed  a  risl^ 
which  common  prudeace  ought  to  have 
warned  him  against  We  have  already  tx- 
amlned  tbe  evidence  In  this  regard,  and 
ruled  that  it  is  impossible  to  say  as  a  nec- 
essary inference  of  law  tbat  Edwards  acted 
rashly.  Therefore  the  circuit  court  pTvpecij 
refused  to  instruct  the  Jury  to  return  a  vo'- 
dict  for  the  defendant 

One  direction  to  the  Jnry  is  criticised  on 
the  ground  that  It  told  them  the  plaintiff  had 
the  right  to  rely  on  the  flagman  to  warn 
him  of  coming  trains,  wltbont  any  limitatiffli 
or  quallflcatlon  whatever,  and  that  if  tlie 
flagman  failed  to  warn  him  not  to  cross,  tbe 
respondent  was  entitled  to  recover,  notwitb- 
standlng  he  saw  a  train  near  and  rapidly 
approaching.  But  tbe  instruction  la  not  fab^ 
ly  open  to  tbe  objection,  because  it  qualified 
the  liability  of  the  defendant  by  requiring  a 
finding  that  the  plaintiff  was  in  tbe  ^emae 
of  ordinary  care,  and  was  Ignwant  of  tbe 
danger  of  attempting  to  cross  the  tracks. 
Besides,  the  court  gave  anotta»  charge  whlcb 
directly  told  the  Jury  the  plaintiff  could  not 
recover  if  be  knew  tbe  train  was  approacb- 
Ing,  and  bad  the  same  means  of  Judging  tbe 
danger  as  the  watchman.  Tbat  cbarge  is  as 
follows:  "The  court  further  instmcta  uie 
Jnry  that  notwithstanding  tbey  may  find 
from  the  evidence  that  the  watchman  oider- 
ed  the  plaintiff  to  hurry  over  the  crossing, 
yet  If  the  plaintiff  had  the  same  knowledge 
of  the  approach  of  tbe  train,  and  the  same 
means  of  Judging  of  the  danger  of  attempt- 
ing to  cross  in  front  ot  the  train,  then  lie 
Is  not  entitled  to  recover  on  that  ground  of 
negligence,  and  yon  must  find  for  the  de- 
fendant" 

The  Jury  wore  very  carefully  and  Intelli- 
gently instructed  by  the  circuit  coort  and 
every  theory  of  defense  submitted.  We  see 
no  reason  for  interfering  with  the  venlict, 
which,  in  truth,  was  folly  warranted  by  the 
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«Tldence  hefore  us.    Tbe  Judgment  is  there- 
fore afflrmed. 

BLAND,  P.  J.,  and   BARCLAY.  J.,  c<Mi- 
cnr. 


GIRARD  LIKB  INS.,  ANNTJITT  ft  TRUST 

CO.  T.  MANGOLD. 

{Conrt  of  Appeals  of  St.  Lonla,  Mo.    April  15, 

1902.) 

APPBAL-SUBSBQUIENT  APPBAL— FORMBR  DB- 
CISION— BFFOCr-WASTS^ACTION  BT  liOBT- 
OAQEX-WHIIN  MAINTAINABLE— BVIDBNCEV- 
FINOINO  OF  nUAL  COURT— REVIBW. 

LTho  dedalon  of  tbe  court  on  appeal  that 
«  mor^ragee  may,  after  foreclosure,  maintaiu 
an  action  for  trespass  committed  before  the 
maturity  of  the  mortgage,  is  binding  on  a  sub- 
•enuent  appeal. 

2.  Where,  in  an  action  for  waste  by  tbe  bene- 
ficiary in  a  deed  of  trust  to  secure  the  pur- 
chase price  of  land  conveyed  by  him,  it  merely 
appeared  that  tbe  contract  of  sale  made  by  a 
third  person  was  approved  by  the  beneficiary, 
and  tbat  the  third  person  was  named  as  ti-us- 
tee  in  the  trust  deed,  it  was  error  to  permit 
testimony  in  respect  to  the  third  person's 
knowledge  that  tbe  laud  was  purchased  for  tbe 
timber,  and  that  he  knew  that  the  timber  was 
being  cut;  for  the  evidence,  though  sufBcient 
to  prima  facie  establish  that  the  third  per- 
son was  the  agent  of  the  beneficiary  in  the 
sale  of  the  land,  did  not  show  his  authority  to 
consent  to  the  cutting  of  tbe  timber. 

3.  A  mortgagee,  after  foreclosure,  cannot 
maintain  au  action  for  the  mortgagor's  cut- 
ting of  timber  on  the  premises  prior  to  tbe 
execution  of  the  mortgage,  though  after  an 
understanding  that  the  mortgage  should  be  ex- 
ecuted, and  though  the  timber  was  not  taken 
away  until  after  tbe  execution  of  such  mort- 
gage. 

4.  The  finding  of  tbe  trial  court  that  the 
mortgagor  cut  no  timber  after  the  execution 
of  the  mortgage  is  conclusive  on  appeal. 

Appeal  from  circuit  court,  Iron  county; 
Frank  R.  Dearing,  Judge. 

Action  by  the  Olrard  Life  Insurance,  An- 
nuity ft  Trust  Company  against  John  Man- 
gold. From  a  Judgment  for  defendant,  plaln- 
tur  appeals.    Affirmed. 

Geo.  li.  Edwards,  for  appellant  I*  F.  Din- 
ning, H.  W.  Phillips,  and  C.  U  Keaton,  for 
respondent. 

BLAKD.  P.  J.  The  petition  Is  In  two 
counts,  both  for  trespass,  and  founded  on 
section  4372,  Rev.  St  1809.  Both  state  the 
same  cause  of  action.  They  differ  only  in 
the  prayers  for  damages.  The  first  asks  for 
treble  damages;  the  second,  for  single  dam- 
ages only.  The  answer  was  a  general  de- 
nial and  special  defenses  not  necessary  to  be 
noted  bere.  Tbe  evidence  Is  that  on  April  25, 
1891.  plaintiff,  through  Thomas  Lane,  sold 
section  24,  township  23,  range  6  E.,  situated 
lu  Bntler  county.  Mo.,  to  John  Cox,  for  $1,- 
600.  Cox  paid  $800  in  cash  for  the  purchase 
price.  For  the  balance.  Cox  and  his  wife  on 
June  20,  1901,  executed  their  promissory  note 
to  plaintiff,  due  18  months  after  date,  to  se- 
cure which  they  on  tbe  same  date  executed 
aud  delivered  their  deed  of  trust  on  the  land 


to  Thomas  Lane,  as  trustee,  for  tbe  benefit 
of  the  plaintiff.  Tbe  note  was  not  paid  at 
maturity,  and  Lane,  as  trustee,  foreclosed 
tbe  deed  of  trust  by  sale.  From  the  sale 
was  realized  the  net  sum  of  $376.90,  to  ap- 
ply as  a  credit  on  the  note.  The  balance  of 
tbe  note  has  not  been  paid.  When  Cox  bar- 
gained for  the  land  with  Lane,  he  went  to 
defendant  and  Informed  him  of  tbe  fact  that 
he  was  about  to  buy  the  land,  and  borrowed 
some  money  of  blm  to  make  up  the  cash  pay- 
ment of  $800,  with  the  understanding  that 
Cox  would  go  upon  the  land,  and  cut  timber 
ttaereon  and  make  staves,  and  repay  the  de- 
fendant by  delivering  him  the  staves.  As 
soon  as  Cox  made  the  cash  paymoit  be  went 
on  the  land  with  some  hired  hands,  and  cut 
timber  and  made  staves  to  tbe  value  of  six 
or  seven  hundred  dollars,  all  of  which  be 
delivered  to  tbe  defendant  Tbe  evidence  of 
Cox  is  tbat  be  continued  to  cut  timber  on 
the  land  from  tbe  time  be  first  purchased 
It  nntil  on  or  about  tbe  20tb  or  2Sth  of  July, 
IS&l;  that  the  staves  were  ricked  on  this 
land  and  on  an  adjoining  section,  and  tbat 
they  remained  there  until  tbe  following  Sep- 
tember or  October,  when  they  were  hauled 
out  and  delivered  to  tbe  defendant;  tbat 
they  could  not  be  delivered  earlier  on  ac- 
count of  the  condition  of  the  roads.  Cox  tes- 
tified tbat  be  made  tbe  contract  of  purchase 
with  Lane,  and  that  he  supposed  tbat  be  rep- 
resented the  plaintiff.  Tbe  land  was  all 
swamp  land,  and  was  valuable  only  for  the 
timber  tbat  was  on  It  Cox  testified  tbat 
when  be  bought  the  land  he  told  Lane  be 
wanted  It  for  the  timber,  and  tbat  Lane 
knew  that  be  was  cutting  timber  while  the 
enttlng  was  going  on,  and  knew  that  he  was 
going  to  sell  it  to  the  defendant  Defendant 
was  cognizant  of  all  the  facts  in  respect  to 
the  purchase,  tbe  giving  of  tbe  note,  and  tbe 
deed  of  trust  of  Cox  and  wlfa  He  knew 
that  tbe  staves  Cox  delivered  to  blm  were 
made  ftam  timber  on  the  land.  The  court, 
to  whom  the  issues  were  submitted,  found 
for  tbe  defendant  Plaintiff  filed  a  timely 
motion  toe  new  trial,  which  was  overruled, 
and  It  appealed. 

Following  Chouteau  v.  Houghton,  100  Mo. 
40C,  13  S.  W.  877,  this  court  in  Heltkamp  v. 
Granite  Co.,  S9  Mo.  App.  214,  and  in  this  case 
when  it  was  bere  on  a  former  appeal  (Trust 
Co.  V.  Mangold,  83  Mo.  App.  281),  has  gone 
to  the  extreme  limit  In  holding  tbat  tbe  mort- 
gagee or  beneficiary  In  a  deed  of  trust  may, 
after  entry  or  foreclosure,  maintain  an  action 
for  trespass  committed  on  the  mortgaged 
premises  before  the  entry  or  foreclosure,  and 
in  this  case  for  trespass  committed  before 
the  maturity  of  the  mortgage  or  deed  of 
trust.  But  this  question  as  to  this  case  was 
settled  by  the  former  appeal,  and  Is  not  open 
for  review  or  reconsideration  on  this  second 
appeal. 

The  appellant  objected  to  that  part  of  the 
cross-examination  of  Oox  (his  witness)  in 
respect  to  bis  having  purchased  the  land 
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Lane,  and  of  Lane's  knowledge  that  be 
bought  the  land  for  the  timber,  and  knew  he 
was  cutting  the  timber  at  the  time  the  cnt- 
tlng  was  going  on.  Tlie  appellant  Is  a  for- 
eign corporation.  It  must  have  negotiated 
the  sale  throngh  some  ag^it.  The  contract 
was  made  with  Lane,  which  was  by  the  ap- 
pellant approved.  Lane  was  selected  as  the 
trustee  In  the  deed  of  tmst  We  think  this 
was  sufficient  to  establish  prima  facie  that 
Lane  was  the  agent  of  appellant  to  negotiate 
the  sale,  but  was  not  sufficient  to  establish 
his  authority  to  consent  or  acquiesce  in  the 
catting  and  removing  of  timber  from  the 
land.  Appellant's  evidence  tends  to  show 
that  all  the  timber  was  cut  before  the  deed 
of  triist  was  executed.  Respondent  Is  not 
liable  for  a  stick  that  was  cnt  prior  to  the 
execution  of  the  deed  of  trust.  This  Instru- 
ment did  not  relate  back  to  cover  any  tres- 
imss  committed  prior  to  Its  execution,  nor 
would  an  understanding  between  Cox  and 
the  plaintiff  that  it  should  be  executed  give 
to  aiq>ellant  such  a  possessory  right  in  the 
land  as  to  enable  It  to  maintain  the  actlcm. 
After  the  timber  was  severed  from  the  soil. 
It  was  no  longer  real  estate,  but  personal 
property,  and  the  fact  that  after  it  bad  be^i 
converted  Into  staves  it  was  ricked  on  the 
land  did  not  so  connect  It  with  the  soil  as  to 
make  its  removal  a  trespass  on  the  land. 

The  only  fact  entitling  appellant  to  recover, 
left  in  doubt.  Is  whether  or  not  any  timber 
was  cat  by  Oox  after  the  execution  of  the 
deed  of  trust.  From  the  declarations  of  law 
given  by  the  court,  this  was  the  only  issue 
of  fact  left  for  the  court,  sitting  as  a  jury, 
to  pass  on;  and,  as  It  found  for  the  respond- 
ent, we  are  bound  to  conclude  that  the  court 
found  that  no  timber  was  cut  after  the  exe- 
cution of  the  deed  of  trust.  Its  flndluR  on 
the  facta  Is  conclusive  on  us,  and  we  affirm 
the  Judgment 

BARCLAY  and  GOODS,  JJ.,  concur. 


SLOOP  T.  WABASH  B.  OO.i 

(Oonrt  of  Appeals  of  Kausas  City,  Mo.    April 

7,  1902.) 

CARBIER8— UVB  STOCK— FAILURE  TO  DELIV- 
ER—RBASOKABUB  TIME— EVIDENCE  —  QUES- 
TION FOR  THB  JURY- MEASURE  OF  DAM- 
AGES. 

1.  In  an  action  by  a  shipper  against  a  rail- 
way company  for  falling  to  carry  cattle  to  their 
deBtinatiou  within  a  reasonable  time,  as  agreed, 
plaintiff  proved  that  the  cattle  were  loaded  in- 
to three  cars,  whl<^,  together  with  foar  cars 
of  cattie  belonging  to  another  sliipper.  were 
hanled  on  a  special  train,  arriving  in  Chicago 
the  following  morning  at  abont  7  o'clock;  that 
the  cars  canTiug  plaintiff's  cattle  were  de- 
tached from  the  train  somewhere  on  the  road, 
and  did  not  reach  the  Chicago  stock  yards  an- 
til  after  10  o'clock  that  day;  that  it  required 
some  time  to  get  the  tAdpment  into  condition 
to  be  offered  for  sale;  that,  thongh  the  market 
remained  open  until  8  In  the  afteruoon,  he 
conld  not  find  a  buyer,  and  was  compelled  to 


'  Rahearlng  dmlad  Kay  6,  U<& 


carry  them  over,  at  a  eonsMecaUe  outlay,  to 
the  followjng  morning;  that  the  market  de- 
clined about  20  cents  iter  hundred  between  the 
day  of  their  arrival  and  the  following  day. 
HiU,  that  the  qnestiOD  of  defendant's  exercise 
Of  dne  diligence  was  fOr  the  jury. 

2.  The  measure  of  damages  in  an  action 
against  a  carrier  for  failing  to  d^ver  cattie 
within  a  reasMiable  time  is  the  difference  be- 
tween the  market  price  at  the  place  of  des- 
tination when  they  should  have  arrired,  and 
the  price  received  at  the  sale  made  on  tbe  first 
available  market. 

Appeal  from  circuit  coort,  Schnyler  county; 
Kat  M.  Bhelton,  Judge. 

Action  by  John  Sloop  against  tbe  Wabash 
Railroad  Company.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Reversed. 

Saxbury,  Smoot,  Fogle  &  Eason,  for  appel- 
lant.   Oeo.  S.  Orover,  tor  respondent. 

SMITH,  P.  J.  It  was  aUeged  In  the  peti- 
tion that  on  October  10,  1900,  tbe  plaintiff  de- 
livered to  the  defendant  52  head  of  fat  cat- 
tie,  which  tbe  latter  agreed,  for  and  In  con- 
sideration of  certain  charges,  to  safely  and 
quickly  carry  from  Queen  City,  in  this  state, 
to  Chicago,  In  the  state  of  Illinois,  within  a 
reasonable  time  after  the  delivery  thereof.  It 
was  tha«in  further  alleged  that,  had  said 
cattie  been  carried  to  the  point  of  destina- 
tion within  a  reasonable  time,  they  would 
have  reached  there  in  time  to  be  sold  on  the 
morning  market  of  tbe  next  day,  October 
11th,  but  that  defendant  so  carelessly  and 
negligently  conducted  Itself  in  the  premises 
that  It  did  not  complete  said  carriage  wlthm 
a  reasonable  time,  nor  In  time  for  said  cattie 
to  be  sold  on  said  morning  market  of  Octo- 
ber 11th,  in  consequence  of  which  plaintiff 
was  compelled  to  hold  said  cattie  until  the 
following  day,  October  12th;  that  the  morning 
market  at  said  point  bad  In  the  meantime  de- 
clined 20  cents  on  the  hundred  pounds,  at 
which  reduced  price  plaintiff  was  compelled 
to  sell  his  said  cattie  on  said  October  12th. 
and  that,  by  reason  of  such  delay  In  the  car- 
riage and  reduction  In  tbe  market  price,  plain- 
tiff lost  $137.46;  and  that,  by  reason  of  such 
delay,  plaintiff  was  compelled  to  lay  out  cer- 
tain sums  of  money  for  feed  for  said  cattie, 
etc.  It  appears  from  the  evidence  that  plain- 
tiffs' cattie  were  loaded  into  three  cars,  and 
those  of  John  B.  Sloop,  another  shipper,  io 
four  cars.  The  seven  cars  were  hauled  on  a 
special  train  which  started  from  Queen  City 
at  S  o'clock  on  the  morning  of  October  10. 
1900.  This  train  arrived  at  Chicago  about  7 
o'clock  on  the  next  morning,  October  11th, 
with  the  four  cars  carrying  the  cattie  of  John 
B.  Sloop,  but  the  cars  carrying  plalntifTs  cat- 
tie  were  left  somewhere  between  Hannibal 
and  Chicago,  and  did  not  reach  the  latter 
place  until  9:4S,  nor  the  stock  yards  until 
10K)5,  of  that  tfkomlng.  It  appears  further 
that  It  requires  ft'om  46  minutes  to  2  hours 
to  get  a  shipment  of  cattle,  after  ita  arrival. 
In  condition  to  be  offered  for  sale  on  the  mar- 
ket. It  still  further  appeared  that  plalntifTs 
cattie  arrived  too  late  to  be  offered  or  sold 
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on  the  morntng  market,  and,  tbongh  tbe  mar- 
^        ket  on  that  day  remained  open  until  3  o'clock 
r        In  tbe  evening,  neither  the  plaintiff  nor  his 
commlaslon  merchants  could  find  a  purchaser 
for  them,  so  that  plaintiff  was  compelled  to 
I        carry  them  over  to  the  next  day,  and  to  pur- 
',        chase  feed  for  them,  at  a  considerable  ont- 
lay.    There  was   also  some   evidence   Intro- 
^        duced  tending  to  show  that  the  market  price 
of  cattle  of  the  class  to  which  plaintiff's  be- 
longed had  declined  about  20  cents  on  the 
hundred  pounds  between  the  day  they  arrived 
and  the  following  day. 

At  the  conclusion  of  tbe  plaintiff's  evidence 
tbe  court  gave  an  Instruction  which  declared 
to  the  Jury  that,  upon  tbe  pleadings  and  evi- 
dence, tbe  plaintiff  was  not  entitled  to  re- 
cover; and  this  action  of  the  court  is  made 
tbe  Imsis  of  tbe  plaintiff's  assignment  of  er- 
ror, which.  If  sustained,  must  accomplish  tbe 
reversal  of  tbe  Judgment.  It  has  been  seen 
that  the  action  is  founded  on  a  contract  of 
affreightment  to  carry  tbe  plaintiff's  cattle  to 
the  place  of  destination  witbin  a  reasonable 
time,  and  not  within  or  by  a  specified  time. 
Tbe  plaintiff's  cattle  were  fat,  and  be,  with 
tbe  other  shipper,  was  given  a  special  train, 
so  that  a  rapid  transit  could  be  effected  to 
the  market  to  which  such  cattle  were  destin- 
ed. Defendant  was  cognizant  of  the  condi- 
tions which  required  that  it  should  accomplish 
tbe  transit  In  as  short  a  time  as  It  could  be 
reasonably  done  by  tbe  exercise  of  diligence 
and  care.  Leonard  v.  Railway  Co.,  54  Mo. 
App.  294.  And  while  the  defendant  was  "not 
bound  to  keep  the  cars  moving  onward  In 
the  same  train  at  all  events,"  it  was  bound 
to  use  due  diligence,  and  to  carry  and  de- 
liver the  cattle  in  a  reasonable  time.  Clark 
V.  Railway,  39  Mo.  185,  90  Am.  Dec  458; 
Rankin  v.  Railway,  56  Mo.  167;  Dawson  v. 
Railroad  Co.,  79  Mo.  296.  The  general  rule 
Is  tbat  what  is  a  reasonable  time  is  a  mixed 
question  of  law  and  fact,  which,  under  prop- 
er Instructions  of  the  conrt,  should  be  sub- 
mitted to  tbe  Jury.  One  of  the  exceptions  to 
which  this  rule  is  subject  is  where  the  un- 
controverted  evidence  so  clearly  proves  tbe 
issue  that  there  is  really  no  question  in  re- 
spect to  it  to  be  submitted  to  the  Jury.  In 
such  cases  the  question  may  be  treated  as  one 
of  law,  and  passed  upon  by  the  court,  with- 
out any  encroachment  on  tbe  province  of  the 
Jnry.  Skeen  v.  Thresher  Co.,  34  Mo.  App. 
485,  and  authorities  there  cited.  We  cannot 
tbink  tbat  the  facts  of  this  case  bring  it 
within  the  exceptions  Just  mentioned.  The 
si>eclal  train,  of  which  the  cars  carrying  plaln- 
tifTs  cattle  were  a  part  when  it  started,  ar^ 
rived  at  the  place  of  destination  in  due  time; 
and  it  must  be  Inferred  trom  this  that.  If 
tbe  plaintiff's  cars  had  not  been  detached 
from  such  train  while  en  route,  bis  cattle 
would  have  reached  their  destination  in  time 
for  the  morning  market  for  which  they  were 
intended.  And  from  the  fact  that  the  plain- 
tiff's cars  were  detached  from  the  train  and 
left  by  tbe  wayside,  tbe  Inference  of  tbe  want 


of  care  and  diligence,  or,  which  to  tbe  same 
thing,  negligence,  on  the  part  of  the  defendant, 
arises,  which  we  think  is  quite  sufScient  to 
establish  plaintilTs  prima  facie  right  on  this 
branch  of  the  case  to  a  submission  to  tbe 
Jury.  The  burden  was  cast  upon  tbe  defend- 
ant to  rebut  the  plaintiff's  case  by  showing 
a  state  of  facts  that  woe  sufficient  to  ex- 
cuse Its  default  The  plaintiff  adduced  evi- 
dence tending  to  prove  that  after  his  cattle 
reached  the  stock  yards,  and  were  put  In  con- 
dition to  offer  on  tbe  market,  which  was 
kept  open  for  several  hours  afterwards, 
though  he  offered  them,  that  he  was,  as  has 
been  already  stated,  unable  to  find  any  one 
who  would  purchase  them  on  that  day,  and 
tbat  be  was  consequently  compelled  to  carry 
them  over,  at  considerable  expense,  to  the 
following  day,  when,  by  reason  of  the  decline 
which  had  In  tbe  meantime  taken  place  In 
tbe  prices  of  cattle  of  tbe  kind  his  were,  be 
was  forced  to  sell  at  a  loss  of  20  cents  on 
the  hundred  pounds  less  than  be  would  have 
received  bad  he  been  enabled  to  place  them 
on  the  morning  market  of  the  preceding  day.- 
By  this  showing,  we  are  persuaded  tbat  the 
plaintiff  was  entitled  to  go  to  the  Jury. 

The  amount  of  damages  to  which  plaintiff 
would  be  entitied  on  account  of  the  delay  in 
transportation,  if  any  there  was,  would  be 
the  difference  between  the  market  price  of 
tbe  cattie  at  the  time  they  should  have  ar- 
rived at  tbe  stock  yards,  and  the  time  they 
actually  did  arrive  (Gann  v.  Railway  Co.,  72 
Mo.  App.  84;  Wilson  v.  Railway,  06  Mo.  App. 
388;  Perry  v.  Railway,  89  Mo.  App.  49); 
or,  if  they  could  not  be  sold  on  the  day  of 
their  arrival,  on  account  of  the  lateness  of  tbe 
hour  thereof,  then  plaintiff  was  entitled  to  re- 
cover the  difference  between  the  price  they 
would  have  brought  had  they  arrived  In  time 
for  the  morning  market,  and  tbat  for  which 
they  were  sold,  if  such  sale  was  made  on 
the  first  market  that  was  available  for  tbat 
purpose. 

Tbe  Judgment  must  be  reversed,  and  the 
cause  remanded.    All  concur. 


TICE  et  al.  v.  HAMILTON  et  al. 

(Conrt  of  Appeals  of  St.  IjOuIs,  Mo.    April  15, 

1902.) 

COURT  OP  APPEALS-^tTRISDICTION-TITLE  TO 
REALTY. 

Where  an  nnsuccessfnl  defendant  in  eject- 
ment sued  for  tbe  value  of  improvemeuts,  and 
was  given  possession  until  his  .judgment  was 
paid,  and,  the  costs  not  beiue  paid,  the  premises 
were  soid  on  execution,  aud  ne  purctiased,  in 
a  suit  against  him  by  tbe  ejectment  plaintiff's 
grautee  to  have  an  accountiag  for  waste,  and 
the  nmount  of  the  same  set  off  agrainst  the 
judgment  for  improvements,  and  to  rerover 
possession,  titie  to  real  estate  was  involved, 
and  hence  no  appeal  would  lie  to  the  court  of 
appeals. 

Appeal  from  circuit  conrt,  Texas  county; 
L.  B.  Woodside,  Judge. 

Action  by  8arah  E.  TIce  and  others  against 
A.  T.  Hamilton  and  others.    From  a  Judg- 
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ment  for  defendanta,  plaintiffs  appeal.    Ooae 
transferred  to  supreme  court 

W.  E.  Barton,  for  appellants.  James  Or- 
chard, for  respondents. 

PER  CURIAM.  The  purpose  ot  this  salt 
Is  to  have  an  accounting  for  waste  alleged 
to  have  been  committed  by  defendants  on  a 
tract  of  land  which  the  plaintiff  Sarah  Bl 
Tlce  claims  to  own,  to  have  the  amonnt  of 
said  waste,  when  ascertained,  offset  against 
a  Judgment  obtained  about  10  years  ago  by 
defendant  Frank  Fleming  against  Perry  O. 
Tlce,  and  that  the  defendant  "A.  T.  Hamil- 
ton be  ordered  and  decreed  to  dellvn  up  to 
plaintiff  the  possession  of  said  premises  free 
and  clear  of  claims  on  the  same,  and  of  all 
liens  and  Incumbrances  thereon."  To  make 
the  case  intelligible,  It  should  be  stated  that 
the  petition  alleges  that  in  188&  Perry  G. 
Tlce  recovered  Judgment  In  ejectment  against 
Frank  Fleming  for  the  land  In  controversy, 
and,  on  the  same  date  the  Judgment  was 
rendered,  Fleming  Institnted  a  suit  In  the 
circuit  court  of  Texas  county,  where  the  orig- 
inal ejectment  suit  was  brought,  to  recover 
the  value  of  his  Improvements  on  the  prem- 
ises. On  the  same  day  Perry  G.  Tice  execut- 
ed a  deed  of  trust  on  the  itemises  to  I.  N. 
Vance  to  secure  a  note  for  $60,  payable  to 
A.  H.  Livingston  and  J.  D.  Young.  These 
transactions,  to  wit,  the  Judgment  In  eject- 
ment against  Fleming,  the  Institution  of  the 
suit  to  recover  the  value  of  his  Improvemento 
by  the  latter,  and  the  execution  of  the  afore> 
said  deed  of  trust,  all  occurred  on  the  22d  day 
of  May,  1880,  as  the  bill  or  petition  states. 
Fleming  recovered  Judgment  for  1300,  as  be- 
ing the  true  valae  of  his  Improvemoits  on 
the  22d  day  of  November,  1860;  and,  the 
costs  not  being  paid,  an  execution  was  Issued 
on  said  Judgment,  the  premises  sold  on  the 
27th  day  of  May,  1800,  purchased  by  Flem- 
ing, and  by  mesne  conveyances  passed  to  tbe 
defendant  Hamilton.  It  was  also  adjudged 
In  said  suit  instituted  by  Fleming  that  be 
retain  possession  of  the  premises  until  ttie 
value  of  the  improvements  was  paid  to  him, 
and  that  be  recover  his  costs  expended  In 
said  suit  In  the  meantime  either  Fleming, 
or  some  one  claiming  under  him,  has  been 
constantly  in  possession  of  the  pronlses. 
The  note  secured  by  the  deed  of  trust  was 
not  paid,  and  on  the  28th  day  of  November, 
1800  (that  is  to  say,  more  than  10  years  after 
the  execution  of  the  same),  the  premises  were 
sold  at  public  vendue  by  the  sheriff  of  the 
county,  as  successor  of  the  trustee,  and 
bought  by  Sarah  E.  Tlce,  who  thereafter  filed 
this  bill  for  an  accounting  as  to  the  waste 
committed  on  the  premises,  and  to  recover 
the  possession  thereof  from  Hamilton  as 
aforesaid.  The  circuit  court  sustained  a  de- 
murrer to  the  petition,  and,  plaintiffs  refus- 
ing to  plead  further,  final  Judgment  was  roi- 
dered  on  the  demurrer. 

U  would  not  be  difficult  to  dispose  of  this 


cause  if  we  had  Jurisdiction,  but,  tn  our  opin- 
ion, the  title  to  real  estate  is  clearly  involved, 
and  the  Jurisdiction  belongs  to  the  snpreme 
court  to  which  court  we  order  the  case  trans- 
ferred. The  transcript  ot  the  record  con- 
tains no  order  or  entry  to  show  that  an  ap- 
peal was  allowed  to  this  or  any  other  court 
except  one  which  Is  as  follows  (omitting  cap- 
tion): "The  affidavit  heretofcn^  filed  in  this 
cause  Is  taken  up,  argued,  and  by  the  court 
allowed,  and  sent  to  the  St  Louis  coort  ot 
appeals."  The  affidavit  Itself  Is  not  contain- 
ed In  the  record,  nor  Is  the  order  of  the  court 
granting  the  appeal,  but  perhaps  tbose  de- 
fects can  be  cured. 


STATE  ex  rel.  KENNEN  t.  FIDBUTX  * 

DEPOSIT  CO.  et  al. 

(Court  of  Appeals  of  St  Louis,  Mo.    April  Ifi, 

1002.) 

FRAtn>Xn.BNT  CONVETANCES-MOaTOAGB  OF 
STOCK  IN  TRADE— ESTOPPEI<—BURDBN  OF 
PROOF— INTEREST— INSTRUCTIONS. 

1.  A  mortgage  ot  a  stock  in  trade,  thongli 
providing  tliat  the  mortgagors  may  remain  in 
possession  and  continue  to  sell  goods  in  tha 
ordinary  course  of  trade,  is  not  trandnlent  on 
its  face;  it  being  provided  that  the  mortga- 
gors shall  account  for,  and  pay  over  to  the 
mortgagee,  the  proceeds  of  sale. 

2.  An  attorney  to  whom  a  claim  Is  aent  for 
collection,  and  who  reduces  it  to  judgment 
is  not  estopped  from  asserting  againat  sock 
clients  a  prior  mortgage  from  the  debtor, 
though  he  does  not  Inform  them  of  audi  mort- 
gage; they  not  having  been  prejudiced  by  Us 
withholdiiig  the  information. 

&  The  gmng  of  an  instruction  tor  pUintiC 
without  explaining  a  phrase  therein  cannot  b« 
complained  of  by  defendants  at  whoae  request 
an  instruction  using  the  same  phrase  in  O* 
same  connection  Is  given. 

4.  Defendants,  sued  on  the  statntMy  indem- 
nity bond  given  by  them  on  plaintiff's  notic- 
ing the  sheriff  that  he  was  the  owner  of  the 
goods  levied  on  bv  defendants,  have  the  bnr- 
den   of   proTing  that   the   mortgage   given   t» 

{>lalntifl  oy  the  execution  debtor  was  fraodo- 
ent;  they  having  in  thdr  answer  alleged  that 
Rlaintifl  claimed  under  the  mortgage,  and  that 
;  was  fraudulent 

6.  The  measure  of  damages,  where  deCeod- 
anto  levy  on  and  sdl  goods  on  which  plaintilf 
has  a  mortgage,  is  thdr  value  at  the  time  of 
the  levy,  with  interest  from  such  date,  in  th« 
discretion  of  the  jury. 

6.  An  instrnction,  '^To  which  yon  may  add  9 
per  cent  intttest  leaves  the  allowance  of 
interest  to  the  discretion  of  the  Jury;  and  a 
party  not  satisfied  that  it  suffldently  call* 
their  attention  to  their  diacietioa  should  ask 
for  more  definite  direction. 

Appeal  from  circuit  court  Audrain  coun- 
ty; Elliott  M.  Hughes,  Judge. 

Action  by  the  state,  on  the  relation  of  B. 
C.  Kennen,  against  the  Fidelity  &  Deposit 
Company  and  othws.  Judgmmt  for  plain- 
tiff, and  defendanta  appeal.    Affirmed. 

J.  F.  Woodson,  for  appellante.  E.  CL  Ken- 
nen and  Fry  &  Clay,  for  req>ondent 

BLAND,  P.  J.  Appellante  are  a  mercan- 
tile firm  doing  business  in  the  city  of  St 
Joseph,  Mo.    The  respondent  is  an  attorney 
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at  law  residing  at  Laddonla,  Audrain  county, 
Mo.  J.  O.  Harley  and  M.  G.  Harley,  com- 
posing tbe  Ann  of  J.  O.  Harley  &  Co.,  on  and 
prior  to  January,  1900,  were  doing  a  small 
general  mercantile  business  at  tbe  town  of 
Laddonla,  and  were  prior  to  January,  1000, 
indebted  to  tbe  appellants  In  the  sum  of 
$415.  On  or  about  tbe  3d  day  of  February, 
1900,  appellants,  through  their  attorney,  J. 
F.  Woodson,  at  St  Joseph,  transmitted  their 
account  against  J.  O.  Harley  ft  Co.  to  re- 
spondent for  collection,  with  InstructloDs  to 
collect  or  sue  Immediately.  Respondent  re- 
ceived tbe  account  for  collection,  and  made 
demand  on  Harley  &  Co.  for  payment.  The 
account  was  not  paid.  Afterwards  respond- 
ent procured  tbe  promissory  note  of  J.  G.  and 
M.  G.  Harley  for  the  amount  of  the  claim, 
and  brought  suit  In  the  Audrain  circuit  court 
thereon,  and  on  tbre  12th  day  of  June,  1000, 
obtained  a  Judgment  for  the  amount  due  on 
the  note.  On  tbe  4th  day  of  January,  1900, 
J.  G.  and  M.  G.  Harley  executed  and  deUr- 
ered  to  respondent  a  chattel  mortgage  on 
their  entire  stock  of  merchandise,  consisting 
In  part  of  dry  goods,  boots  and  shoes,  bats 
and  caps,  fancy  goods,  dress  goods,  notions, 
groceries  and  prorisions,  rubber  goods,  and 
boys'  and  men's  clothing,  as  well  as  their 
store  furniture  and  fixtures,  located  in  tbe 
Oe  Laporte  storehouse,  in  block  5  of  the 
original  town  of  Laddonla,  to  secure  their 
promissory  note  of  even  date  for  the  sum  of 
$868.82,  payable  to  respondent,  and  due  10 
days  after  date.  Tbe  mortgage  was  made  to 
include  and  cover  all  merchandise  that  there- 
after might  be  from  time  to  time  added  to 
the  stock,  and  the  mortgagors  were  permit. 
ted  to  remain  In  possession  and  sell  from 
said  stock  In  tbe  usual  and  ordinary  course 
of  business,  at  retail  only,  upon  the  express 
stipulation  and  agreement  that  they  should 
keep  a  true  and  accurate  account  of  each 
day's  sale,  and  sell  only  for  cash,  and  that 
tbe  proceeds  of  all  sales  made  by  them 
should  at  the  close  of  each  week's  business 
be  turned  orer  to  tbe  mortgagee,  and  iy>plled 
to  the  part  payment  of  the  debt  secured,  un- 
tU  the  whole  of  tbe  debt,  interest,  cost,  and 
expense  should  be  paid.  This  mortgage  was 
duly  acknowledged  on  the  day  of  Its  date, 
and  was  filed  for  record  on  tbe  3d  day  of 
February,  1900.  At  tbe  Instance  of  appel- 
lants' attorney  at  St  Joseph,  an  executlcm 
was  issued  on  their  Judgment  against  Har- 
ley ft  Co.  on  the  22d  day  of  August,  1900, 
and  delivered  to  the  sheriff  of  Audrain  coun>. 
ty,  who  levied  on  the  property  described  in 
tbe  mortgage;  being  all  tbe  property  then 
owned  or  possessed  by  Harley  &  Co.  When 
tbe  levy  was  made,  respondent  gave  notice 
to  the  sheriff  that  be  was  In  good  faith  tbe 
lawful  owner  of  the  whole  of  the  property 
levied  on,  and  that  the  defendants  In  the 
execution  had  no  right  or  title  whatever  In 
said  property,  and  that  said  claim  was  not 
made  In  collusion  with  tbe  defendants  for 
the  porpoMt  of  delaying  appellants  In  obtain- 


ing their  rights,  wbidi  notice  was  duly 
.sworn  to  by  respondent  Thereupon  the  ap- 
pellants gave  the  statutory  indonnity  bond 
to  the  sheriff,  on  receipt  of  which  the  sher- 
iff proceeded  to  sell  all  of  the  goods  levied 
on  under  the  execution.  Tbe  suit  is  on  this 
lx)nd  for  tbe  recovery  of  the  value  of  the 
property  levied  on  and  sold  by  tbe  aheriff. 
The  answer  was  a  general  denial  of  the  al- 
legations of  the  petition,  and  especially  set 
up  as  a  defense  tbe  recovery  of  the  Judg- 
ment against  Harley  &  Co.,  the  Issuance  of 
the  execution  thereon,  and  the  levy  and  sale 
by  the  sheriff  under  the  execution.  The 
answer  further  pleaded  the  execution  of  Har- 
ley &  Co.  of  the  chattel  mortgage  of  Jan- 
uary 4,  1900,  to  respondent  and  alleged  that 
said  m(H-tgage  was  fraudulent  and  void  be- 
cause given  for  th«  purpose  of  htudering,  de- 
laying, and  defrauding  creditors  of  Harley 
'&  Co.,  including  the  appellants,  which  fraud- 
ulent intent  tbe  answer  alleged,  was  known 
to  the  respondent;  that  the  mortgage  was 
fraudulent  for  the  further  reason  that  it  was 
agreed  at  the  time  of  its  execution  by  and 
between  the  mortgagors  and  mortgagee  tliat 
Harley  &  Co.  might  buy  and  sell  merchan- 
dise in  the  usual  com^e  of  business,  at  re- 
tail, and  that  the  Harleys  could  retain  the 
proceeds  from  the  sale  of  the  goods  for  their 
own  use,  and  that  they  did  keep  and  retain 
said  proceeds  of  sales  from  the  mortgaged 
stock  with  the  knowledge  and  consent  of  the 
mortgagee;  that  respondent,  knowing  that 
the  mortgage  was  fraudulent,  was  neverthe- 
less acting  as  attorney  for  tbe  appellants, 
and  that  the  appellants,  having  no  knowl- 
edge of  the  existence  of  tbe  chattd  mort- 
gage, or  of  the  fact  that  the  same  was  fraud- 
ulent and  void,  relied  upon  the  respondent^ 
as  their  attorney,  to  take  such  action  for  tbe 
collection  of  tbe  debt  as  was  necessary,  bat 
that  unmindful  of  his  duty  to  appellants  aa 
bis  clients,  be  took  no  action,  at  the  time 
of  the  acceptance  of  bis  employment  as  the 
attorney  of  appellants,  for  the  collection  or 
protection  of  their  claim,  but  continued  to 
participate  in  the  fraud  of  permitting  Harley 
ft  Co.  to  sell  the  mortgaged  goods,  and  to 
use  tbe  proceeds  toe  their  own  use;  that  re- 
spondent still  acting  as  attorney  for  appd- 
lants,  was  also  the  attorney  (Vf  Harley  ft 
Co.,  and  failed  and  refused  to  have  execu- 
tion issued  on  appellants'  Judgment  against 
the  Harleys,  by  reason  of  which  failure  and 
refusal  the  appellants  were  defeated  In  the 
collection  of  their  claim,  and  that  respond- 
ent was  estopped  by  bis  conduct  to  set  up 
any  claim  to  tbe  goods  levied  upon,  under 
the  said  chattel  mortgage,  as  against  the  ap- 
pellants; that  tbe  mortgage  was  void  for  the 
further  reason  that  It  was  understood  by  and 
between  the  mortgagors  and  mortgagee  that 
the  mortgagors  should  remain  In  possession 
of  the  stock  of  merchandise^  and  buy  and 
sell  in  the  ordinary  course  of  business,  and 
that  the  mortgage  was  to  cover  all  tbe  goods 
added  to  tbe  original  stock,  and  that  £n)m 
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and  after  the  execntlon  of  the  mortgage,  by 
agreement,  wltb  the  knowledge  and  consent 
of  the  mortgagee,  the  mortsagon  did  remain 
In  poBseaslon  of  the  stock  of  goods,  and  con- 
tinned  to  conduct  the  buainefla  of  bnylng  and 
■elllng  goods  In  the  ordinary  course  of  bosl- 
ness;  that  they  failed  to  pay  over  and  ac- 
count to  said  mortgagee  for  the  proceeds  of 
sale  of  said  merchandise  cohered  by  the 
chattel  mixtgB.ge;  and  that  Haiiey  &  Co.,  by 
agreement  and  with  the  consent  of  the  mort- 
gagee, obtained  the  proceeds  of  the  sale,  and 
used  and  disposed  of  the  same  as  they  saw 
fit  The  reply  was  a  general  denial.  Plain- 
tilt,  to  sustain  the  Issues  on  his  part,  offered 
and  read  In  evidence  the  chattel  mortgage 
executed  by  J.  O.  and  M.  G.  Harley  to  the 
platotlff,  and  also  the  promissory  note  to  se- 
cure which  the  mortgage  was  glyen.  On  the 
note  were  Indorsed  the  following  payments: 
"Paid  on  this  note  aggregate  payments  up' 
to  July  14,  1900,  fflye  hundred  doUais,  credit 
as  of  date  April  4,  1900.  Paid  from  July  17 
to  August  21,  1900,  (70.00,  Which  sum  Is 
credited  of  date  August  18,  1900."  Plaintiff 
testified  that  the  payments  indorsed  on  the 
note  were  all  the  payments  that  had  been 
made  on  It. 

The  evidence  tends  to  show  that  on  Janu- 
ary 4th  the  respondent  bad  several  claims 
against  Harley  &  Co.  for  collection,  two  or 
three  of  which  had  been  reduced  to  Judg- 
ments In  a  Justice  court,  and  that  he  had 
paid  part  of  two  of  them;  that  Hr.  Robin- 
son, an  attorney,  had  a  claim  of  1358,  and 
one  other  claim  of  a  less  amount,  upon 
which  suits  had  been  brought;  that  Harley 
&  Co.  went  to  the  respondent  and  asked 
him  to  advance  money  to  pay  these  claims, 
so  that  the  firm  could  sell  the  goods  them- 
selves without  a  sacrifice;  that  respondent 
agreed  to  pay,  and  did  pay,  all  the  claims 
he  had  for  collection  against  Harley  &  Co., 
as  well  as  those  that  Mr.  Robinson  had;  that 
respondent  had  an  individual  claim  of  $1»4 
against  Harley  &  Co.  This  claim,  including 
what  he  had  paid  for  the  Harleys,  amounted 
to  f908.84.  To  secure  this  amount,  Harley 
&  Go.  executed  and  delivered  the  mortgage 
to  respondent  At  the  time  the  mortgage 
was  given,  resiiondent  bad  no  knowledge  of 
the  existence  of  appellants'  claims  against 
the  Harleys,  and  he  put  the  mortgage  on  rec- 
ord about  the  time  he  received  the  claim  of 
appellants  for  collection.  The  balance  of 
the  note  was  yet  due  and  unpaid.  Of  the 
1184  of  respondent's  Individual  claim,  $100 
was  due  him  as  attorney's  fee  for  services 
he  had  theretofore  rendered  for  Harley  & 
Co.  The  balance  ($84)  was  for  rent  of  a 
dwelling  house  he  had  rented  to  Hnrley  & 
Co.  for  a  term  of  one  year,  beginning  Janu- 
ary 1,  1000,  and  ending  December  31,  1900. 
The  mortgage  Included  all  the  property  that 
Harley  &  Co.  owned.  The  firm  of  J.  G.  and 
M.  G.  Harley  was  composed  of  J.  G.  Har- 
ley and  his  wife.  Appellants  introduced  and 
read  In  evidence  the  following  letter:    "Lad- 


donla.  Mo.,  February  8,  1900.  J.  F.  Wood- 
son, Esq.,  Bt  Joseph,  Ifo.— Dear  Bir:  Touts 
of  January  30th,  containing  claim  of  He- 
Donald  &  Oa  vs.  Harley  &  Co.,  at  hand. 
I  have  presented  same,  and  urged  payment, 
but  am  told  by  Mr.  Harley  that  It  Is  impos- 
sible for  him  to  meet  It  now,  but  he  as- 
sures me  It  will  be  paid  'Just  as  sooa  as  pos- 
sible,' which  I  suppose  Is  the  same  old  sto- 
ry that  he  has  been  giving  you  and  your 
clients  for  some  time.  In  compliance  with 
your  suggestion,  I  will  institute  salt  In  a 
few  days.  If  I  cannot  arrange  to  secure  it. 
which  I  doubt  If  I  can  dow  Touts  very  tru- 
ly, E.  O.  Kennen." 

On  cross-examination,  respondent  stated 
that  he  did  not  at  any  time  Inform  the  ap- 
pellants that  he  held  a  mortgage  on  the 
merchandise  of  Harley  &  Co.;  that  he  did 
not  put  his  chattel  mortgage  on  record  until 
after  he  had  received  the  accotmt  from  de- 
fendants for  collection;  that,  when  the  mort- 
gage was  given.  J.  G.  Harley  told  hini  that 
he  expected  to  get  some  money  from  his 
daughter,  who  lived  near  Hannibal,  who 
had  promised  to  help  him,  and  that  he  ex- 
pected the  money  ftom  her  to  take  up  the 
mortgage,  and  said,  "Now,  Mr.  Kennei,  you 
know  the  effect  of  that  mortgage,"  and,  for 
the  reason  that  Harley  expected  the  money, 
he  did  not  put  the  mortgage  on  record  when 
it  was  first  executed;  that  there  was  no  ar- 
rangement or  understanding  that  he  should 
not  put  It  on  record;  that  there  was  no  ar- 
rangement made,  or  any  defined  extension  of 
time  In  which  Harley  &  Co.  should  make  pay- 
ments; that  he  permitted  them  to  make  pay- 
ments each  day.  If  they  had  It,  or  each  weelc, 
or  as  often  as  they  could,  and  that  the 
amounts  Indorsed  on  the  notes  as  payments 
were  comprised  of  various  payments,  and  that 
the  payments  were  made  in  sums  of  about 
$10  each;  that  he  did  not  know,  vriien  the 
mortgage  was  executed,  whether  they  owned 
any  other  property  or  not  outside  of  house- 
hold goods,  and  did  not  know  that  the  firm 
was  insolvent;  that  he  had  no  agreement  or 
understanding  with  them  that  they  could  use 
any  part  of  the  stock,  or  the  proceeds  of  toe 
sale,  for  living  expenses,  or  the  payment  of 
rent  for  the  stwehouse,  or  for  tiie  purpose 
of  buying  new  goods,  and  did  not  know  that 
Harley  was  buying  goods;  that  he  put  in  the 
clause  covering  merchandise  thereafter  ac- 
quired for  the  purpose  of  preventing  confu- 
sion In  the  event  he  might  have  to  take  pos- 
session of  the  goods  under  the  mortgage,  aad 
wanted  to  avoid  a  contingency  that  might 
arise  If  other  parties  claimed  any  portion 
of  the  goods.  If  he  should  have  to  foreclose; 
that  he  did  not  Intend  to  absolutely  say 
whether  the  firm  should  buy  new  goods  or 
not;  that  he  could  not  control  that;  that 
they  told  him  they  ought  to  have  new  goods, 
and  should  have  them,  to  keep  up  the  stock; 
that  he  said  he  would  not  give  his  consent 
to  that  kind  of  an  arrangement;  that  he  had 
no  recollection  of  J.  G.  Harley  telling  him 
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that  they  had  taken  money  and  bongbt  new 
goods;  that  he  did  not  know  that  they  had 
bought  new  goods;  that  when  Harley  was 
paying  mon«y  he  would  say,  "  'Here  is  ten 
dollars,'  <»  'Here  Is  twenty  dollars,'  or  'Here 
Is  [whatever  It  Is],  and  that  la  all  I  have 
been  able  to  get  In,  .this  is  all  I  have  been 
able  to  sell,'  or  something  of  that  tdnd;" 
that  the  Barleys  never  rendered  a  written 
statement  of  the  articles  so  sold,  or  the 
prices  thereof,  or  to  whom  sold.  In  that 
sense.— never  rendered  him  any  written  ac- 
count,—and  he  did  not  know  whether  they 
were  keeping  a  true  and  accurate  account 
of  the  dally  sales,  and  he  did  not  know 
whether  they  were  selling  only  for  cash,  and 
nevet  required  any  written  account  from 
them.  On  redirect  eiaminaClon  he  stated 
that  he  presented  the  appellants'  account  to 
the  Harleys  for  payment  about  the  day  he 
received  it;  that  they  were  unable  to  pay  it, 
and  be  afterwards  Induced  them  to  give  a 
note  due  one  day  after  date,  so  that  be  could 
sae  on  the  note,  and  avoid  the  expense  and 
trouble  of  proving  the  account;  that  he 
brought  suit  in  the  first  term  of  the  court 
in  which  it  could  be  brought;  that  the  books 
of  Harley  &  Co.  were  open  for  his  inspec- 
tion at  any  time,  and  that  he  did  inspect 
them  some  time  In  January;  that  he  was 
the  attorney  for  Harley  In  two  suits  brought 
against  him  in  the  circuit  court  on  accounts 
for  merchandise;  that  he  was  not  his  at- 
torney In  any  other  matter;  that  he  did  re- 
member that  Harley  &  Co.  rented  the  De 
Laporte  store  In  Laddonia;  that  he  did  not 
know  that  they  paid  the  rent  out  of  the  pro- 
ceeds of  the  goods.  J.  6.  Harley  testified: 
That  he  paid  (11  a  month  rent  to  Mr.  De 
Liaporte  for  the  storehouse,  and  paid  at  the 
end  of  each  month,  and  continued  to  pay 
after  the  execution  of  the  mortgage,  and  that 
be  got  the  money  from  the  proceeds  of  the 
sale  of  the  goods.  That  the  respondent  rep- 
resented him  in  some  suits  in  the  circuit 
court.  That  he  did  not  think  he  ever  had 
any  other  attorney  than  Kennen.  That  he 
told  Kennen  when  he  executed  the  mortgage 
that  he  would  rather  he  would  not  record 
It,  as  it  would  afTect  his  credit  at  home  and 
abroad.  That  Kennen  presented  the  Mc- 
Donald claim  and  demanded  payment  right 
then  and  there.  That  he  told  him  that  be 
could  not  pay  it;  that  he  had  no  money  to 
pay  it  with;  and  he  entered  his  appearance 
In  the  McDonald  suit  against  him,  and  per- 
mitted the  Judgment  to  go  against  him. 
That  a  book  he  had  lost  showed  from  whom 
be  had  bought  goods.  Thttt  he  had  taken 
money  out  of  the  stock,  and  that  he  had  tak- 
en goods  out  of  the  stock,  and  showed  his 
account  with  Kennen  after  the  execution  of 
the  mortgage.  He  bought  goods  from  Dyers 
Bros.,  EiVans  A  Co.,  La  Orosse  Vinegar  Com- 
pany, Springfield  Paper  Company,  and  an- 
other claim  of  $106  from  a  New  York  firm, 
and  he  got  his  living  out  of  the  store  and 
what  he  could  borrow.    That  he  got  a  great 


deal  of  it  out  of  the  goods.  That  be  render- 
ed no  written  account  to  Kennen.  That  he 
had  a  book  there,  and  Kennen  could  come 
in  and  look  at  it  every  day  or  any  day. 
That  he  considered  Kennen  the  owner  of 
the  stock.  That  he  paid  Kennen  all  the  mon- 
ey that  he  could,  and  that  he  kept  the  ac- 
count on  his  books.  That  he  showed  it  to 
Kennen  at  one  time  he  remembered  of, 
which  was  shortly  after  the  mortgage  was 
given,  and  that  he  had  taken  goods  out  of 
the  store  then  to  live  on.  That  he  did  not 
know  that  Kennen  knew  that  he  was  pay- 
ing rent  out  of  the  store  or  that  he  was  liv- 
ing out  of  the  store.  That  he  did  not  know 
whether  Kennen  examined  the  book,  or  not, 
which  showed  that  he  had  taken  goods  out 
of  the  store  to  live  on,  and  money  to  pay 
the  store  rent  The  book  was  there,  and  he 
told  him  that  he  could  look  at  It,  but  he  did 
not  know  what  sort  of  an  examination  he 
made  of  it.  That  be  had  paid  for  some  of 
the  goods  that  he  had  bought  after  the  mort- 
gage was  given  from  the  proceeds  of  the 
sales  made  in  the  store.  Some  of  it  be  had 
borrowed.  That  when  Kennen  would  come 
down  to  the  store  after  money,  he  would 
usually  pay  him  $10  at  a  time,  because  he 
did  not  want  to  pay  him  less.  That  Ken> 
nen  would  frequently  ask  if  he  could  make 
a  payment,  and  If  that  was  all  he  could 
spare.  He  (Harley)  did  not  tell  him  that  he 
took  things  out  of  the  store.  That  when  the 
stock  was  levied  on,  all  of  the  books  were 
lost  except  the  ledger  and  Mils  of  pur- 
chase. That  he  brought  the  ledger  Into  court 
and  left  It  with  the  clerk.  He  thought  that 
he  had  paid  Kennen  $570,  altogether.  That 
he  paid  the  Jannary  rent  on  the  Ist  day  of 
February.  The  goods  at  sheriff's  sale  sold 
for  $400.  Defendants  offered  In  evidence  a 
letter  of  J  O.  Harley  &  Co.,  dated  January 
27,  1000,  In  answer  to  a  dun  that  had  been 
made  upon  them  for  payment  of  defendants' 
account,  In  which  they  pleaded  for  time,  but 
made  no  mention  of  the  fact  that  they  had 
given  Kenuen  a  chattel  mortgage  on  the 
goods.  J.  O.  Harley  further  stated  that 
when  he  gave  Kennen  the  mortgage  he  told 
bim  that  he  expected  money  from  his  daugh- 
ter, and  that  was  the  reason  he  made  the 
note  due  10  days  after  date. 

There  were  a  verdict  and  a  Judgnrent  for 
the  plaintiff  for  $483.70.  After  unsuccessful 
motions  for  new  trial  and  In  arrest  defend- 
ants duly  appealed. 

1.  At  the  close  of  the 'evidence,  appellants 
asked  an  Instruction  In  the  nature  of  a  de>^ 
murrer  to  the  evidence,  which  the  court  over- 
ruled. Appellants'  contention  Is  that  this  In- 
struction should  have  been  given,  for  the  rea- 
son the  mortgage  Is  fraudulent  on  its  face, 
and  for  the  further  reason  that  the  respondent 
was  estopped  by  -  bis  conduct  to  claim  under 
the  mortgage,  as  against  the  appellants. 
While  the  mortgage  provided  that  the  mortga- 
gors might  remain  In  possession  and  continue 
to  sell  goods  In  the  ordinary  course  of  bus!- 
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nesB,  It  farther  provided  that  they  (the  mort- 
gagors) should  account  for  and  pay  over  the 
proceeds  of  their  sales  to  the  mortgagee.  The 
mortgage  tras  not,  therefore,  to  the  use  of 
the  mortgagors,  and  was  not  fraudulent  on 
Its  face.  Dunham  r.  Stevens,  160  Mo.  95,  80 
S.  W.  1064;  Bank  r.  Powers,  134  Mo.  432, 
86  S.  W.  1132.  Whatever  may  be  said  In 
regard  to  the  respondent's  professional  con- 
duct In  accepting  the  claim  of  appellants  for 
collection,  and  fallhig  to  notify  them  of  his 
mortgage,  bis  condact  was  not  such  as  to 
estop  him  from  claiming  under  the  mortgage 
after  the  appellants  had  taken  the  collection 
of  the  Judgment  out  of  bis  hands,  and  caused 
the  goods  to  be  levied  upon  on  an  execution 
taken  out  at  their  Instance,  and  after  they 
bad  learned  of  the  existence  of  the  mortgage. 
Respondent  had  represented  nothing  to  appel- 
lants, nor  concealed  anything  on  which  they 
were  Induced  to  act,  and  they  lost  no  right 
that  they  did  not  have  before  the  claim  was 
received  by  respondent  for  collection.  The 
withholding  of  the  Information  of  the  exist- 
ence of  the  mortgage  Is  not  shown  to  have 
prejudiced  the  appellants  in  the  collection  of 
their  claim,  or  to  have  occasioned  them  any 
loss.  Some  of  the  necessary  elements  to  con- 
stitute an  estoppel  are  therefore  lacking. 
Shields  V.  McClure,  75  Mo.  App.  631;  Blod- 
gett  V.  Perry,  97  Mo.,  loc  cit.  273,  10  S.  W. 
891,  10  Am.  St  Rep.  807;  Hequembourg  v. 
Edwards,  ISS  Mo.,  loc.  cit  622,  66  S.  W. 
400.  The  cases  of  AUeman  v.  Manning,  44 
Mo.  App.  4,  and  Akers  v.  Hobbs,  105  Mo. 
127,  16  S.  W.  682,  cited  by  appellants,  are 
cases  In  which  the  parties  pleading  the  estop- 
pel had  been  Induced  to  change  their  course 
of  action  by  the  condact  of  the  opposite  party, 
and  who  would  have  been  prejudiced  In  their 
property  rights  had  not  the  doctrine  of  estop- 
pel been  applied.  No  such  condition  exists 
here,  and  these  cases  have  no  application  to 
the  facts  in  this  case. 

2.  Instruction  No.  3  given  for  respondent  Is 
criticised  for  the  reason  that  the  phrase  "in 
good  faith"  Is  used  in  the  Instruction  with- 
out explanation  as  to  its  meaning.  The  In- 
struction reads  as  follows:  "The  court  in- 
structs the  Jury  that  although  you  find  from 
the  evidence  that  E.  C.  Kennen  received  from 
McDonald  &  Co.  an  account  against  Barley 
&  Ck).  for  collection,  and  that  he  placed  his 
mortgage  on  record  Immediately  after  receiv- 
ing said  account  and  that  he  did  not  notify 
McDonald  &  Co.  that  he  had  a  mortgage  on 
said  stock  of  goods,  these  facts  are  not  suffi- 
cient to  constitute  a  defense  of  estoppel  here- 
in. If  yon  further  find  from  the  evidence  that 
the  note  and  chattel  mortgage  read  in  evi- 
dence was  given  by  said  Barley  &  Co.  to 
said  E.  C.  Kennen  In  good  faith  for  a  valid 
debt"  If  the  phrase  should  be  stricken  out 
of  the  Instruction,  It  would  be  complete.  The 
use  of  the  phrase  was  mere  surplusage,  and 
did  not  in  the  least  prejudice  appellants  or 
invalidate  the  Instruction.  The  same  may  be 
said  of  Instruction  No.  7,  of  which  appellants 


also  complain.  The  same  phrase  used  in  the 
same  connection  is  found  In  Instrnctlan  Ka 
4  asked  for  and  given  on  the  part  of  appd- 
lants.  If,  therefore,  it  was  error  to  use  the 
phrase  in  respondent's  Instruction  without  ex- 
planation, the  appellants  are  guilty  of  the 
same  error,  and  are  in.no  condition  to  com- 
plain. Grocery  Ca  v.  Smith,  74  Ho.  App^ 
419;  Christian  v.  Insurance  Co.,  143  Mo.  460, 
4S  S.  W.  268. 

8.  There  was  evidence  tending  to  show  that 
the  mortgage  was  fraudulent  in  fact  and  also 
countervailing  evidence.  On  this  iBsne  the 
Jury  were  folly  and  fairly  instrncted.  by  the 
court.  The  appellanta,  however,  complain 
that  Instruction  No.  7  given  for  plaintiff  casts 
the  burden  of  showing  fraud  in  fact  on  the 
appellants,  when,  as  they  contend,  the  borden 
was  on  the  respondent  to  show  aflftunativeiy 
that  the  mortgage  was  not  fraudulent  In  fact 
In  support  of  their  contention,  appellants  cite  j 
State  V.  O'NeUl,  161  Mo.  67,  62  S.  W.  210.  j 
In  the  O'Neill  Case  the  salt  was  against  a 
Bheritr,  on  his  official  bond,  who  bad  seised 
the  mortgaged  property  under  attachment 
writs.  The  plaintiff  alleged  that  the  goods 
were  hers,  and,  to  establish  her  title,  relied 
upon  a  chattel  mortgage  executed  to  ber  by 
the  defendant  In  the  attachment  salts.  In 
this  state  of  the  pleadings,  the  supreme  conrt 
very  properly  held  that  the  burden  was  on 
the  plaintiff  to  prove  the  validity  of  her  mort- 
gage. The  situation  in  the  case  in  hand  is 
radically  different  Here  respondent  gave  no- 
tice of  his  claim  to  the  goods  under  the  stat- 
ute. The  sheriff  took  cognizance  of  the  no- 
tice, and  demanded  an  indemnity- bond,  which 
was  given  by  the  appellants,  on  which  this 
suit  was  brought  By  giving  the  Indemnity 
bond,  the  appellants  assert  title  In  Hariey  t 
Co.,  and  In  their  answer  they  allege  that  le- 
siMudent  claimed  the  goods  under  and  by  vir- 
tue of  his  mortgage,  and  alleged  that  the 
mortgage  was  fraudulent  on  its  face  and 
fraudulent  in  fact  Having  alleged  this  af- 
firmative defense  to  the  plalntifrs  rl^t  of  re- 
covery, the  burden  was  on  appellants  to  es- 
tablish that  defense'  by  a  preponderance  of 
the  evidence. 

4.  Appellants  assigned  as  error  the  giving 
of  instruction  No.  11,  on  the  measure  of  dam- 
ages. The  instruction  to  as  follows:  "The 
court  Instructs  the  Jury  that  if  you  find  for 
the  plaintiff  you  should  return  a  verdict  for 
the  amount  of  the  balance  due  on  the  note 
held  by  E.  C.  Kennen,  read  in  evidence,  not 
exceeding  the  value  of  the  stock  of  goods, 
furniture,  and  fixtures  levied  upon  by  the 
sheriff  under  the  execution  referred  to  in  the 
evidence,  on  the  27th  day  of  Augost.  1900, 
to  which  yon  may  add  six  per  cent  Intesest 
from  that  date  to  the  present  time."  Tbe 
admitted  facts  are  that  the  levy  was  made 
on  August  27,  1900.  This  Is  therefore  the 
date  on  which  the  goods  were  taken  and  con- 
verted, and  their  value  on  that  date,  with  & 
per  cent  interest  per  annum.  Is  the  proper 
measure  of  respondent's  damages  (RlcbsrdaoD 
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T.  Aabby.  132  Mo.  238,  33  S.  W.  806;  Carter 
T.  FeUnd,  17  Mo.  383).  to  be  allowed  or  dis- 
allowed In  the  discretion  of  the  Jury  (section 
2869,  Rev.  St  1809;  Carson  ▼.  Smith,  133 
Mo.  606,  34  S.  W.  85S).  The  Instruction  la 
not  as  definite  and  full  as  It  should  hare 
been.  In  calling  the  attention  of  the  jury  to 
the  fact  that  the  allowance  of  interest  was 
la  their  discretion.  But  It  did  in  fact  leave 
the  allowance  of  interest  to  the  discretion  of 
the  jury,  and.  If  the  defendants  were  not 
satisfied  with  the  Instroctlon,  tb^  should 
hare  asked  for  a  more  definite  direction. 

DiscoTering  no  reversible  error  In  the  re» 
ord,  the  judgment  is  affirmed. 

BARCLJlY  and  CK}ODB,  JJ.,  concur. 


CREECH  et  al,  t.  YOUNG.' 

(Coort  of  Appeals  of  St.  liouis,  Mo.    April  15. 
1902.) 

APPEALABLE  ORDER. 
An  order  denying  a  motion  to  vacate  an 
order  overmliog  a  motion  in  action  against  an 
administrator  to  appoint  an  administrator  ad 
litem  is  not  appealable,  not  being  enumerated 
among  the  orders  from  which  Rev.  St.  1889,  | 
806,  provides  that  an  appeal  may  be  talien  b*> 
fore  final  Judgment. 

Appeal  from  circuit  court,  Lincoln  county; 
Hughes,  Judge. 

Action  by  Lizzie  Brevator  against  William 
R.  Xoong,  administrator.  From  an  order  de- 
nying a  motion  to  vacate  an  order  overruling 
a  motion  to  appoint  an  administrator  ad  li- 
tem, Brevator  Creech  and  another  appeaL 
Appeal  dismissed. 

Martin  &  Woolfolli,  for  appellants.  Wheel- 
er &  Powell,  for  respondent 

BLAND,  P.  3.  Briefly  stated,  the  facts  In 
this  case  are  that  Willl&m  R.  Young  is  the 
administrator  of  the  estate  of  Catherine 
Hedges,  deceased.  He  Is  also  an  attorney  at 
law,  and  a  member  of  the  law  firm  of  Nor- 
ton, Avery  tk  Young.  Lissie  Brevator,  one 
of  the  heirs  of  Catherine  Hedges,  sued 
Toong,  as  administrator,  to  recover  of  the 
estate  H.O0O  alleged  to  be  due  to  her  from 
the  estate.  The  heirs  of  Catberlne  Hedges, 
other  than  Lizzie  Brevator,  undertook  to  as- 
sist the  administrator  in  the  defense  of  the 
suit  Norton  &  Avery  were  the  attorneys  of 
Lizzie  Brevator,  and  brought  the  suit  for  her. 
Wheeler  A  Powell,  attorneys,  were  employ- 
ed  by  Young  to  represent  the  estate.  Martin 
&  Woolfolk  had  been  employed  to  represrait 
the  other  heirs  in  a  former  suit  brought  by 
Lizzie  Brevator  against  them  and  Young  for 
the  specific  performance  of  a  contract  to  con- 
vey real  estate.  Wheeler  &  Powell,  who  pre- 
pared the  answer  in  the  $1,000  suit  suppos- 
ing that  Martin  &  Woolfolk  were  to  continue 
to  represent  the  heirs  other  than  Lizzie 
Brevator,  signed  their  names  and  the  names 
of  Martin  ft  W^oolfolk  to  the  answer  as  at- 

'  RebearlDg  denied. 


tomeys  for  defendant.  Young.  This  seems 
to  have  been  a  mistake,  as,  on  discovering 
that  their  names  were  signed  as  attorneys  to 
the  answer,  Martin  &  Woolfolk  withdrew 
from  the  case;  and  on  the  same  day,  at  the 
Instance  of  Brevator  (%eech  and  Clay  Wise, 
two  of  the  heirs  of  Catherine  Hedges,  was 
filed  the  following  motion:  .  "Now  come 
Brevator  Creech  and  Clay  Wise,  and  show 
to  the  court  that  they  are  Interested  in  and 
affected  by  all  claims  and  demands  allowed 
against  the  estate  of  Catherine  Hedges. 
That  this  is  a  suit  for  the  allowance  of  a 
claim  of  $4,000  against  said  estate;  that 
Brevator  Qreech,  as  one  of  the  heirs  of  said 
Catherine  Hedges,  is  entitled  to  one-third  of 
her  estate,  subject  to  the  imyment  of  debts 
and  demands  allowed,  and  that  Clay  Wise 
and  his  minor  brothers  and  sisters  are  heirs 
of  said  Oathefine  Hedges,  and  entitled  to 
one-third  of  her  estate,  subject  to  the  pay- 
ment of  allowed  debts  and  demands.  They 
further  show  to  the  court:  that  this  suit  was 
commenced  and  Is  being  prosecuted  by  the 
plaintiff  against  William  R.  Young,  who  is 
the  administrator  of  the  estate  of  Catherine 
Hedges.  That  plalntUTs  attorneys  in  this 
suit  are  ^.  H.  Norton  and  O.  H.  Avery,  and 
that  the  said  William  R.  Young,  administra- 
tor of  said  estate,  is  now,  and  was  at  the 
time  of  the  commencement  of  this  suit  a 
partner  of  said  R.  H.  Norton  and  O.  H. 
Avery,  plalntUTs  attorneys,  in  the  practice 
of  law;  and  your  petitioners  suggest  to  the 
court  that  the  interest  of  said  William  R. 
Young  in  said  partnership  of  the  firm  of 
Norton,  Avery  &  Young,  and  as  a  member  of 
said  firm  of  R.  H.  Norton  and  O.  H.  Avery. 
plalntUTs  attorneys,  is  antagonistic  to  the  in- 
terest of  said  estate,  and  on  account  thereof, 
and  by  reason  of  the  Interest  which  your  pe- 
titioners have  In  said  estate,  they  suggest 
and  request  that  the  court  appoint  an  admin- 
istrator ad  litem  of  said  estate  for  the  pur- 
pose of  this.  In  place  of  said  Wm.  R.  Young, 
—some  one  who  has  no  such  'entangling  alli- 
ances' with  plalntUTs  attorneys  as  the  said 
Wm.  R.  Young,  and  one  who  will  represent 
your  petitioners'  Interest  in  said  estate. 
That  your  petitioners  are  adults,  acting  for 
themselves  In  this  matter,  and,  believhig  it 
to  be  to  the  best  Interest  of  themselves  and 
said  estate,  will  ever  pray  for  the  appoint- 
ment of  an  administrator  ad  litem  for  said 
estate  In  this  suit"  The  motion  was  taken 
np,  and  evidence  was  heard  thereon.  The 
court  took  the  motion  under  advisement  and 
on  October  22,  1801.  10  days  after  It  had  been 
submitted,  Norton  and  Avery  called  up  the 
motion,  took  leave  to  file  an  amended  peti- 
tion In  the  Brevator  suit  and  then  in  open 
court  withdrew  from  the  case,  whereupon 
tlie  court  overruled  the  motion.  In  due  time 
a  motion  to  vacate  the  order  overruling  the 
motion  was  filed,  which  was  by  the  court 
overruled,  whereupon  the  appeal  was  taken. 
Section  806,  Rev.  St  1889,  provides  that 
before  final  judgment  In  a  cause  an  appeal 
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may  be  taken  from  the  following  orders: 
"Any  order  granting  a  new  trial,  or  In  ar- 
rest of  Judgment,  or  order  refusing  to  revoke, 
modify  or  change  an  Interlocutory  order  ap- 
pointing a  receiver  or  receivers,  or  dissolv- 
ing an  Injunction,  or  from  any  interlocutory 
Judgments  In  actions  of  partition  which  de- 
termine the  rights  of  the  parties."  The  or- 
der appealed  from  Is  not  embraced  In  the 
above  section,  and  the  appeal  was  Improvl- 
dently  taken,  wherefore  it  Is  dlamissed. 

BARCIiAX  and  GOODE,  JJ.,  concur. 


STATE  T.  HENSIiBT. 

(Cdort  of  Appeals  of  St  Louis,  ilo.    April  16, 

1902.) 

INTOXICATINO  UQUOR-IUJSaAL  SAItB-DRVO- 

OlffTB—PBEaCRIPTION— PROSECUTION  OF 

DRUaOIST— INSTRUCTIONS. 

1.A  druggist,  who  was  also  a  licensed  phy- 
sician, in  a  prosecntion  against  him  for  the 
illegal  sale  of  liquor,  la  which  he  claimed  tliat 
it  was  sold  under  a  prescription  issued  by  him 
as  a  physician,  ou  being  asked  if  he  prescribed 
for  the  purchaser  before  selling  the  liquor, 
stated  that  lie  always  did  so;  but  the  par- 
chaser,  who  was  corroborated,  testified  that 
he  had  uo  prescription  when  he  purchased  the 
liquor,  did  not  make  any  request  for  one,  and 
did  not  know  whether  any  prescription  was  fil- 
ed. Held  safficient  evidence  that  the  prescrip- 
tion was  not  issued  before  the  sale  to  authorize 
an  instruction  as  to  defendant's  liability  if  the 
liquor  was  sold  without  a  prescription. 

2.  A  prescription  for  intoxicating  liquor  writ- 
ten by  a  physician,  who  is  also  a  druggist,  aft- 
er he  has  sold  the  liquor  to  the  person  pre- 
scribed for,  is  no  defense  to  a  prosecution  for 
the  illegal  sale  of  the  liquor,  though  the  pre- 
scription is  issued  in  good  faith. 

3.  A  prescription  writteu  for  intoxicating  liq- 
uors by  a  physician,  and  filled  by  him  as  a 
druggist,  is  no  defense  to  a  prosecution  for 
the  illegal  sale  of  the  liquor,  unless  it  is  issued 
at  the  request  of  the  purchaser,  or  some  one 
acting  for  him. 

Appeal  from  drcolt  court  Phelps  county; 
Ltigh  B.  Woodside,  Jndge. 

B.  W.  Bensley  was  convicted  of  the  Illegal 
•ale  of  llqaor,  and  he  appeals.    Affirmed. 

Crltes  &  Garrison,  for  appelant.  A.  X 
Watson,  for  the  State. 

GOODE,  3.  AppeDant  Is  a  registered 
pharmacist,  conducting  a  drug  store  In  the 
town  of  Arlington,  Phelps  county.  Mo.,  and 
also  a  licensed  physician.  In  April,  1900, 
be  sold  a  pint  of  whisky  to  Crow  Hance,  and 
was  Indicted  by  the  grand  Jury  for  seUlng  It 
without  a  wrlttat  prescription  being  first 
given  therefor  by  a  regular  physician.  His 
defense  was  that  he  wrote  the  prescription 
as  physician,  and  filled  it  as  a  druggist 
and  pharmacist,  and  tbat  the  prescription 
thus  made  out  by  him  constitutes  a  com- 
plete defense  to  this  prosecution;  bnt  our 
examination  of  tbe  evidence  has  convinced 
us  it  was  one  of  nimoerous  and  ever-varying 
sblfta  to  evade  the  statutes  levded  against 
illegal  sales  of  intoxicating  liquors. 


In  the  present  Instance  13ie  contention  Is 
that  if  Hance  was  not  ailing  when  be  bought 
the  whisky,  and  the  prescription  was  not  is- 
sued in  good  faith,  defendant  should  have 
been  indicted  for  issuing  a  false  prescrip- 
tion, under  section  3049  of  the  Revised  Sta^ 
utes.  Instead  of  for  making  an  Illegal  sale 
of  whisky  without  a  prescription,  under  sec- 
tion 3047;  and  the  case  of  State  r.  PoUaid 
(E.  C)  72  Mo.  App.  230,  la  cited  in  snpport  of 
this  contenti<m,  In  which  it  was  held  thai 
the  good  faith  of  a  physician  in  issuing  a 
prescription  is  not  the  subject  of  Inquiry 
when  the  prosecution  Is  for  a  violation  o( 
the  latter  section.  It  looks  very  much  to  ns 
like  a  man  who  Issues  a  bogus  prescription 
for  whisky  as  a  physician,  and  then  fiUs  it 
as  a  pharmacist,  is  guilty  of  two  crimes.  In- 
stead of  one,  and  ought  to  be  amenable  for 
both  of  them.  But  the  question  Is  not  im- 
portant here,  for  an  examination  of  the  In- 
structions given  to  the  Jury  shows  tbat  the 
circuit  court  tried  the  case  In  accordance 
with  the  law  as  declared  In  State  r.  PoUard, 
from  which  the  present  case  is  distinguished 
by  the  fact  that  Pollard  proved  he  wrote  out 
and  signed  the  prescription  before  be  sold 
the  liquor,  while  there  is  evldeace  In  the 
record  before  us  tending  strongly  to  pnm 
that  Hance  neither  asked  for,  needed,  nor  got 
a  prescription,  but  tbat  the  liquor  was  sold 
to  him  without  any  Idle  ceremony  being  per- 
formed, and  the  prescription  put  in  evidence 
afterwards  made  out  and  filed  by  tbe  de- 
fendant 

On  the  objection  of  the  aiH>eIIant  the  conrt 
below  excluded  all  evidence  tending  to  show 
Hance  was  not  sick,  or  that  the  prescription 
was  issued  in  bad  faith,  and,  at  tbe  condn- 
sion  of  the  testimony,  instructed  tbe  Jury 
substantially  as  follows:  First.  Tbat  if  they 
believed  from  the  evidence  that  defendant 
was  the  proprietor  of  a  drug  store  and  a  re^ 
Istered  pharmacist  of  Phelps  county,  and 
sold  the  prosecuting  witness  whisky  in  a  less 
quantity  than  four  gallons  without  first  lur- 
ing a  prescription  from  some  regular  and 
practicing  physician,  stating  that  said  liquor 
was  a  necessary  remedy,  they  should  find 
the  defendant  guilty.  Second.  That  although 
a  prescription  signed  by  the  pharmacist  who 
sells  liquor  Is  a  complete  defoise  If  sneb  per- 
son was  a  regular,  practicing  physician,  yet 
In  order  to  be  available  as  such  defense,  it 
must  be  Issued  before  tbe  sale  of  the  liquor, 
and  that  If  the  prescription  introduced  in 
evidence  was  signed  without  the  knovriedge 
of  Hance,  and  without  any  request  therefor, 
or  was  written  by  tbe  defendant  after  the 
sale  of  the  liquor,  then  it  was  no  defense  to 
the  charge.  Third.  That  If  the  defendant 
was  a  duly  registered  pharmacist  owning 
and  operating  a  dmg  store,  and  also  a  li- 
censed physician,  and,  as  such  regular  and 
practicing  physician.  Issued  his  prescription 
to  the  prosecuting  witness  at  the  request  c^ 
said  witness,  or  any  person  for  him,  and,  as 
Bocb  registered  pharmacist   filled   tbe  pre- 
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BcrIi>tIoii,  tben  the  prescription  waa  a  com- 
plete bar  to  the  prosecution,  even  tliough  the 
c  jury  believed  and  found  from  the  evidence 
t  that  it  was  a  false  pretense,  and  tbe  liquor 
was  not  a  necessary  remedy. 

The  criticism  made  of  the  first  of  the  fore- 
going Instructions  is  that  it  Introduced  a 
false  Issue,  because  there  was  no  evidence 
to  prove  the  prescription  was  written  after 
the  sale  was  made.  This  assignment  of  er- 
ror is  best  disposed  of  by  quoting  a  portion 
of  the  testimony  of-Hance  and  a  witness  by 
the  name  of  Hopkins,  who  was  present  when 
the  sale. was  made.  Hance  testified  as  f<^ 
lows:  "Q.  Did  yon  make  any  request  to  B. 
W.  Hensley  for  a  prescription?  A.  Kot  at 
the  time,  as  I  remember  anything  about.  Q. 
You  did  not  have  a  prescription  at  all  when 
you  got  the  whisky?  A.  No,  sir.  Q.  You 
did  not  know  whether  there  was  any  pre- 
scription filed  there  before  you  got  the  whis- 
ky, or  not,  did  you?  A.  No,  sir.  Q.  Now, 
do  you  know  whether  or  not  you  asked  for 
a  prescription?  A.  I  am  satisfied  that  I  did 
not."  Hopkins  testified:  "Q.  Do  you  know 
whether  or  not  Mr.  Hance  had  a  prescription 
from  a  doctor,  prescribing  that  as  a  remedy? 
A.  I  never  saw  a  prescription,  or  heard  any- 
thing said  about  one."  The  defendant  him- 
self, when  asked  if  he  prescribed  for  Hance 
before  he  sold  the  liquor,  instead  of  answer- 
ing dlrectiy  that  be  did,  merely  answered 
that  he  always  prescribed  beforehand.  The 
contention  of  appellant  on  this  point  is  frlv- 
olous,  and  will  be  overruled. 

The  second  instruction  is  complained  of  on 
tbe  same  ground  as  the  foregoing,  and  for 
tb<!  further  xe&aoa  that  "it  makes  a  pharma- 
cist who  filled  the  prescription  liable  for  the 
act  of  tbe  physician  who  issued  the  same." 
That  argument  Is  unintelligible  when  applied 
to  the  presott  cas:>.  where  the  80K;aIled  phy- 
sician and  phnrmadst  are  one  and  the  same 
person.  The  ins^'action  was  sound,  as  there 
was  evidenca  to  Justify  a  finding  that  the 
sale  was  made  wlthont  a  prescription,  and 
it  was  Immaterial  that  one  was  written  after 
tbe  sale  was  made,  even  if  it  was  Issued  in 
good  faith.  The  law  refuses  to  accept  a 
snnc  pro  tunc  prescription.  State  v.  Bale 
(K.  C.)  72  Mo.  App.  78. 

The  error  assigned  on  accoimt  of  giving 
the  last-mentioned  instruction  is  that  the 
court  refused  to  give  it  as  requested  by  the 
appellant,  but  interlined  words  importing 
"that  the  prescription  must  have  been  is- 
sued at  the  request  of  Hance,  or  some  other 
person  for  him."  That  amendment  did  not, 
in  our  opinion,  render  tbe  instruction  faulty, 
in  view  of  the  facts  of  the  case.  We  do  not 
understand  tbe  law  to  be  that  a  physician 
who  is  running  a  drug  store  as  a  pharmacist 
has  a  right,  sua  sponte,  to  prescribe  for  any 
person,  hale  or  sick,  who  happens  to  come 
round,  and  then  proceed  to  sell  whisky  on  the 
strength  of  bis  professional  ofllciousness. 
If  a  prescription  for  an  Intoxicant,  Issued  by 
•  physician,  to  be  filled  by  himself  as  phar- 


macist, is  to  be  anything  more  than  a  pretext 
for  Illicit  sales,  it  certainly  ought  to  be  the 
honest  expression  of  his  judgment  as  a 
physician  concerning  the  remedy  his  pa- 
tient needs.  There  Is  a  palpable  difference 
between  a  case  where  a  pharmacist  Is  a 
different  person  from  the  physician,  and  has 
to  rely  on  the  latter's  direction,  and  a  case 
where  the  pharmacist  and  the  physician  are 
the  same  parson.  The  solicitude  exhibited 
by  the  appellant's  counsel  lest  the  courts 
shall  "confound  this  dual  personage,  and 
lay  the  blame  for  the  unlawful  act  of  the 
physician  on  the  head  of  the  pharmacist," 
is  uncalled  for.  Said  instruction  is  criti- 
cised further  because  "It  seeks  to  destroy 
the  sanctity  and  confidential  nature  of  the 
acts  and  communications  between  physicians 
and  patients,  so  Jealously  guarded  by  our 
Jurisprudence.  •  •  •  The  law  does  not 
require  that  a  pharmacist  shall  know  that 
the  party  to  whom  a  prescription  is  Issued 
has  requested  the  same  from  a  physician. 
A  requirement  of  this  kind  would  require 
the  pharmacist  to  break  down  the  con- 
fidential nature  of  tbe  relation  of  physician 
and  patient.  He  will  not  be  guilty  of  this 
section  of  the  statute  If  he  does  not  ascer- 
tain this  fact  All  that  he  is  required  to 
know  is  that  his  prescription  Is  regular  and 
properly  signed."  All  the  foregoing  is  llttie 
less  than  absurd,  in  view  of  the  fact  that 
Hensley  was  both  physician  and  pharmacist 
unless  be  conld  be  thonght  as  his  counsel 
argue,  to  know  secrets  as  a  physician  which 
be  was  Ignorant  of  as  a  pharmacist 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 

BLAND,  p.  J.,  and  BABGLAY,  J„  concur. 


HAYCBAFT  t.  GRIOOSBY  et  al. 

(Court  of  Appeals  of  St  Lonia,  Mo.    Ajnil  16, 

1002.) 

APPEAIy-nUAI,  —  VERDICT  —  EFFECT  OF  SEC- 
OND VERDICT— PASSION  AND  PREJUDICE- 
MISCONDUCT  OF  JURY  —  SUFFICIENCY  OF 
SHOWING. 

1.  Where  a  second  verdict  Is  returned  in  fa- 
vor of  a  party,  It  will  not  be  set  aside  on  ap- 
peal, as  beiug  so  opposed  to  the  evidence  as  to 
show  that  it  resnlted  from  undue  partiality  or 
predodice. 

2.  A  judgment  will  not  be  set  aside  on  the 
ground  that  the  jury  was  approached  by  par^ 
ties  favorable  to  the  winning  party,  or  improp- 
erlj-  influenced  in  any  way,  except  on  a  strong 
showing  of  such  misconduct 

Appeal  from  circuit  court,  Audrain  connty; 
B.  M.  Hughes,  Judge. 

Action  by  E.  F.  Haycraft  against  Dollle 
Grlggsby  and  another.  From  a  Judgment  toe 
defendants,  the  plaintiff  appeals.    Affirmed. 

Geo.  Robertson  and  D.  A.  Murphy,  for  ap- 
pellant P.  H.  Cnllen  and  W.  H.  Logan,  tot 
respondents. 

GOODE,  J.  This  case  was  before  ns  on  a 
former  appeal,  and  the  Judgment  was  then 
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revened,  and  the  cause  remanded  to  be  n- 
tried,  because  of  certain  erroneous  directions 
to  the  Jory.  Haycraft  t.  Orlggsby,  88  Mo. 
App.  351.  We  bave  perused  the  voluminous 
printed  record  sent  up  on  this  appeal,  and 
find  that  It  was  tried  the  second  time  on  evi- 
dence and  instructions  not  materially  differ- 
ent from  what  were  contained  In  the  former 
record,  except  that  the  court's  instructions 
were  corrected  in  respect  to  the  faults  point- 
ed out  in  the  opinion  of  this  court;  so  that 
the  Issues  were  fairly  submitted  to  the  Jury, 
If  we  were  right  In  that  opinion,  as,  on  fur- 
ther consideration,  we  think  we  were.  ▲ 
second  verdict  having  been  returned  In  fayor 
of  the  defendants,  we  shall  overrule  tbe  ap- 
pellant's exception  that  tbe  finding  was  so 
opposed  to  the  evidence  as  to  prove  It  reeulti 
cd  from  undue  partiality  or  prejudice.  Nei- 
ther do  we  sustain  the  contention  that  the 
Jury  was  approached  by  persona  favorable  to 
tbe  defendants,  or  Improperly  Influenced  In 
any  way,  as  to  which  assignment  of  error 
the  affidavits  filed  by  the  appellant  fail  to 
make  a  suitable  showing,  and  the  showing 
must  needs  be  strong  for  us  to  Interfere  wltli 
the  circuit  court's  action  on  that  ground. 
The  Judgment  Is  affirmed.    All  concur. 


WINBB  T.  MANE8& 
(Court  of  Appeals  of  Bt.  Loaia,  Mo.    April  16, 

1902.) 
jusncB  or  the  pbacb  —  jurisdiction  or 

OBTBNDANT— lUPROPHIR    8BRTICE    Or   SUM- 
MOKS-CmiATIVB  EFTSCT  Or  APPEAL. 

Under  Rev.  St  1890,  i  4060,  providing 
that  the  filing  of  an  affidavit  and  bond  on  ap- 
peal from  jastice's  court  shall  be  considered 
au  entrance  of  appearance,  a  filing  of  audi  af- 
fidavit and  bond  on  an  appeal  from  a  default 
judgment  lu  an  action  in  justice's  court  cures 
a  service  of  summons  and  validates  the  jndg- 
mmt,  though  the  service  wag  of  so  defective 
a  diaractw  as  not  to  give  jurisdiction  over 
the  person  of  defendant. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty; Frank  B.  Dearing,  Judg& 

Actlcm  by  Oharles  H.  Winer  against  W.  R. 
Maness.  Judgment  was  rendered  for  plain- 
tiff in  Justice's  court,  from  which  defendant 
appealed  to  the  circuit  court,  and  from  a  mo- 
tion dismissing  the  cause  for  want  of  Juris- 
diction the  plaintiff  appeals.    Reversed. 

J.  J.  O'Connor,  for  appelant  Byms  & 
Bean,  for  respondent 

BLAND,  P.  J.  The  action  Is  for  the  recov- 
ery of  1178.14  damages  for  tbe  alleged  wrong- 
ful conversion  by  defendant  of  certain  pei^ 
sonal  property  of  the  plaintiff's,  alleged  to  be 
of  the  value  of  $178.14.  Tbe  suit  was  com- 
menced on  tbe  2l8t  day  of  May,  1901,  before 
John  T.  Haefner,  a  justice  of  the  peace  with- 
in and  for  tbe  township  of  Joachim,  in  the 
county  of  Jefferson.    Summons  was  issued. 


■erred,  and  retnmed  as  shown  by  the  tran- 
script Tbe  trial  of  the  cause  was  set  for 
June  6,  1901,  on  which  day  the  plaintiff  ap- 
peared, but  the  defendant  made  default 
PlalntUf  submitted  his  evidence  to  the  Jus« 
tlce,  who  rendered  Judgment  by  default 
against  defendant  for  $178.14  and  coata. 
Within  10  days  thereafter  the  defendant  ap- 
peared before  tbe  Justice,  and  filed  bis  affi- 
davit and  recognizance  for  an  appeal  to  the 
circuit  court  At  the  Septembw  term,  1901, 
of  the  Jefferson  circuit  court  defendant  filed 
his  motion  to  dismiss  the  cause  for  want 
of  Jurisdiction,  In  this:  "That  tbe  cause  was 
commenced  In  Joachim  township,  and  that 
one  township  Intervenes  between  aald  Joa- 
chim township  and  the  township  in  which 
defendant  resides,  and  that  the  service  of 
summons  was,  hi  point  of  fact  had  on  de- 
fendant, not  In  Joachim  township,  but  In  the 
township  where  the  defendant  resided."  On 
the  bearing  of  the  motion  the  plaintiff  admit- 
ted that  it  might  be  considered,  for  tbe  par- 
pose  of  tbe  motion,  that  the  summons  bad 
not  been  served  on  defendant  In  Joa«AIm 
township,  nor  in  an  adjoining  township  there- 
to, but  that  It  bad  been  served  <Bi  hlna  In 
the  county  of  Jefferson;  and  the  defendant 
admitted  that  he  had  appeared  before  the 
justice  and  filed  his  affidavit  and  bond  for 
the  purpose  of  taking  the  appeal.  On  this 
evidence  the  court  sustained  the  motion,  and 
dismissed  the  plalntlfl's  cause  at  his  costs. 
Plaintiff  saved  bis  exceptions  to  the  mllng 
of  the  court  in  sustaining  the  -  motion  and 
dismissing  the  cause,  and  in  due  time  filed 
his  bill  of  ezceptlona 

The  suit  is  one  of  a  class  over  which  Jna^ 
tices  of  the  peace  have  jurisdiction  by  the 
provisions  of  section  8836,  Rev.  St  1890.  and 
the  justice  had  jurisdiction  of  the  snbject- 
matter  of  the  suit    The  filing  of  an  affidavit 
and  the  entering  Into  a  recognlEance  for  an 
appeal  from  a  judgment  by  default  rendered 
by  a  Justice  of  the  peace  is  an  entrance  at 
appearance  by  the  defendant  to  the   salt        i 
by  force  and  effect  of  the  statute  concerning       ' 
appeals  from  judgments  of  Justices  of  the       I 
peace  (section  4000,  Rev.  St  1899).    In  Wit-       ! 
ting  V.  Railroad  Co.,  101  Mo.  631,  14  &  W.        I 
743,  10  L.  R.  A.  002,  20  Am.  St  Rep.   636,        j 
Schncbman  v.  Heath,  88  Mo.  App.  280,  and 
Bice  y.  Railway  Co.,  SO  Mo.  App.  110,  it  is 
ruled  that  the  taking  of  an  appeal  waives 
all  errors  and  imperfections  in  the  service  of 
process,  and  is  equivalent  to  a  general  ap- 
pearance to  the  merits. 

The  learned  circuit  judge  committed  oror 
In  sustaining  the  motion  to  dismiss  tbe  ap- 
peal. Wherefore  the  judgment  Is  reversed, 
and  the  cause  remanded,  with  directions  to 
the  circuit  court  to  set  aside  Its  order  dis- 
missing the  appeal,  to  reinstate  the  cause  oa 
its  docket,  and  to  overrule  the  motion. 

BARCLAY  and  aoODB.  JJ.,  concur. 
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B.  ROTH  TOOL  CO.  t.  CHAMP  SPRING 
CO.' 

(Conrt  of  Appeals  of  St.  Loato,  Ho.    April  1, 
1902.) 

lANDLORD  AND  TENANT— A88IONMBNT  OF 
LEASB-CONSBMT  OF  LAND1.0RD— STATUTH 
OF  FRAUDS  —  ACCEPTANCE  OF  TENANT  — 
COVENANTS  RUNNING  WITH  LAND-FUR- 
NISHINO  STEAM  POWER— TENANCY  AT  WILL 
—TERMINATION. 

1.  Where  a  lease  it  for  one  jear,  with  a 
(troTision  tliat  after  that  time  it  may  be  end- 
-ed  by  six  montha'  notice  by  either  party,  it  is 
not  void  for  uncertainty,  so  as  to  create  a  ten- 
ancy from  month  to  month. 

2.  The  statnte  proriding  that  a  tenancy  at 
will  may  be  terminated  by  30  days'  notice  does 
not  control  where  the  parties  have  stipalated 
in  writing  for  a  longer  time. 

8.  Where  a  lease  is  for  one  year,  with  a  pro- 
vision that  after  that  time  it  may  be  ended 
by  six  months'  notice,  there  is  substantially, 
Ihough  not  technically,  a  tenancy  at  will  aft> 
«r  the  first  year. 

4.  Any  leasehold  term  dther  for  part  of  a 
year  or  for  one  or  more  years  is  within  Rev. 
St.  1889,  I  Mlfi,  providing  no  leased,  eatatat, 
either  of  freehold  or  term  of  years,  or  any  un- 
certain intwest  of,  in,  to,  or  out  of  any  lands, 
'tenements,  or  hneditaments,  shall  be  assigued, 
granted,  or  surrendered,  nmeas  it  be  by  deed 
-or  note  In  writing,  signed  by  the  party  so  as- 

rigning,    etc.,    or    thar   agents    lawfully    ao- 
itliorized  by  writing,  or  by  operation  of  law. 

5.  Where  a  lessor  is  not  a  party  to  an  as- 
si^uneut  of  the  lease,  he  cannot  question  the 
TUidi^  of  the  assignment  under  Eer.  St.  1869, 
f  8416,  providing  that  no  leases  shall  be  as- 
«igned  naleaa  by  deed  or  note  in  writing,  signed 
by  the  party  so  assigning,  or  their  agents  law- 
/ally  anthoriaed  by  writing,  or  by  operation  of 
Jaw. 

6.  A  lease  for  less  than  two  years,  at  the 
option  of  the  parUes,  la  within  Rer.  St  1899, 
4  4107,  providing  that  no  tenant  for  a  term  not 
-exceeding  two  years  or  at  will  or  by  sufferance 
shall  assign  or  transfer  his  term  or  interest, 
or  any  part  tiiereof,  to  another,  withont  tha 
•vrritteii  assent  of  the  landlord. 

7.  Where  a  lessor  wrote  one  to  whom  the 
lessee  had  assigned,  stating  that  the  letter  ter- 
minated the  lease  with  the  addressee,  there 
«va8  a  written  assent  to  the  assignment,  with- 
in section  4107,  reqaicing  such  assent  by  the 
landlord  to  Talidate  the  asdgnment 

&  Where  an  asdgument  of  a  lease,  which 
provided  tiie  lessor  should  furnish  steam  pow- 
er to  the  lessee,  was  made  without  the  lea- 
■or's  consent,  but  sabsequently  rent  was  ac- 
cepted from  the  assignee,  and  power  supplied 
to  it,  Ruch  conduct  validated  the  assignment 

9.  Where  the  members  of  a  lessee  partner- 
ahip  form  a  corporation  to  carry  on  the  busi- 
neas,  and  they  treat  the  corporation  as  having 
acquired  the  rights  of  the  firm,  in  a  suit  in  eq- 
uity by  the  corporation  on  the  lease  an  as- 
signment of  the  lease  will  be  presumed. 

10.  Where  a  lease  of  a  factory  building  pro- 
vides that  the  lessor  shall  furnish  the  leasee 
steam  power  to  operate  its  works,  a  failure  to 
furnish  the  power  may  be  enjoined. 

11.  Where,  in  a  lease  of  premises  for  a  fac- 
tory, the  lessor  covenanted  to  furnish  steam 
power,  and  the  lease  was  assigned  with  the 
landlord's  conseut,  there  being  privity  of  es- 
tate between  the  lessor  and  assignee,  and  tha 
pertormance  of  the  covenant  being  vital  to 
the  enjoyment  of  the  premises,  the  covenant 
passed  to  the  assignee. 

A|>peal  from  St  Lonia  drcnit  conrt 
Suit  by  the  B.  Roth  Tool  Company  against 
the  Champ  Spring  Company.    From  a  decree 

'  Rehearlnf  denied. 


for  complainant  defendant  appeals.    Affirm- 
ed. 

R.  M.  Nichols,  for  ai^Uant    BklUOottB-. 
chalk,  for  respondent 

OOODE,  J.  The  above-entitled  snit  was 
instituted  the  18th  day  of  September,  1001, 
for  equltaUe  relief  by  injunction  against  the 
api>ellant  on  the  groimd  that  the  respondent, 
a  corporation,  was  entitled  to  the  benefit  of 
certain  covenants  contained  In  a  lease  there-, 
tofore  made  by  the  Ohamp  Spring  Company, 
as  lessor,  to  E.  B.  Roth,  Charles  Both,  and 
William  Boefer,  their  successors  or  assigns, 
as  lessees,  the  reqwndent  having  succeeded 
to  the  rights  of  said  lessees  under  said  lease, 
which  was  executed  on  the  16th  day  of 
March,  1887,  for  the  term  of  one  year,  to 
commence  on  the  16th  day  of  June,  1807,  and 
end  the  16th  day  of  June,  1808.  The  lease- 
hold premises  are  In  the  city  of  St  Louis, 
and  in  addition  to  said  premises  the  Champ 
Spring  Company  was  to  fnmMi  the  lessees 
with  steam  and  power  sufficient  to  run  their 
factory  six  days  In  the  week,  all  for  the 
consideration  of  $146  a  month.  Another 
clause  in  the  lease,  material  to  this  contro- 
versy, was  as  follows:  "This  lease  may  be 
terminated  any  time  after  June  16,  188S, 
by  eith»  party  giving  six  months'  notice 
In  writing."  The  original  leasees  continued 
In  possession  and  occupation  of  tiie  premises 
nntll  the  6th  day  of  July,  1800,  when  they 
IncoHK^ated  as  the  B.  Roth  Tool  Company, 
which  Is  the  respondent  Afterwards  the 
following  notice  was  addressed  to  and  served 
on-  the  respondent:  "St  Louis,  March  80, 
190L  B.  Roth  Tool  Co.— Gentlemen:  Our 
lease  with  you  requires  us  to  give  yon  six 
months'  notice  In  writing  to  terminate  the 
lease.  We  therefore  notify  yon  that  your 
present  lease  with  us  expires  six  months 
from  this  date,  as  we  are  In  need  of  the 
space  you  occupy  to  enlarge  our  business. 
Please  acknowledge  receipt  of  this  letter. 
Yours  truly.  Champ  Spring  CDl  CL  B.  Champ, 
President"  By  that  notice  respondent's  right 
to  the  premises  would  have  ended  on  the 
80th  day  of  September,  1901.  Another  no- 
tice was  served,  which  Is  as  follows:  "B. 
Roth  Tool  Co.,  Wm.  Boefer,  Charles  A. 
Roth,  and  Edw.  Roth,  St  Louis:  Ton  are 
hereby  notified  that  the  tenancy  heretofore 
existing  between  you  and  the  undersigned 
ot  the  property  hereinafter  described  will  be 
terminated  on  the  16th  day  of  September, 
1801,  at  which  time  you  are  respectfully  re- 
quested to  remove  from  and  surrender  up  to 
the  undersigned  the  quiet  and  peaceable  pos- 
session of  premises.  •  •  •  And  imsses- 
sion  of  said  premises  upon  said  15th  day  of 
September,  1901,  Is  now  demanded  of  you. 
Champ  Spring  Company,  by  C.  B.  M.  Champ, 
President  St  Louis,  Mo.,  August  13,  1901." 
The  last  notice  (which  was  given  on  tilte 
theory  that  the  tenancy  was  from  month  to 
month),  therefore,  undertook  to  terminate 
respondent's  occupauon  16  days  earlier  than 
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the  first  notice,  and  on  reBpondent's  falling 
to  vacate  at  the  date  called  for  by  the  last 
notice,  to  wit,  the  15th  day  of  September, 
'  1901,  the  appellant  turned  oflT  the  steam  and 
power  which  It  waa  required  by  the  leaae  to 
furnish,  and,  as  respondent  was  unable  to 
obtain  steam  and  power  from  any  other 
source.  It  instituted  this  action  to  compel 
the  appellant  to  restore  and  continue  the 
service.  A  temporary  injunction  was  grantr 
ed  on  the  27th  day  of  September,  1901,  but 
was  dissolved  on  the  trial,  and  the  bill  dis- 
missed, for  the  reason  that,  while  respondr- 
ent  was  entitled  to  the  temiKKury  writ  at 
the  time  it  was  granted,  the  notice  served 
March  30th  to  terminate  the  tenancy  Septem- 
ber 30th  took  effect  on  the  latter  date,  and, 
as  respondent's  right  to  the  premises  had 
ended  bef<H%  the  hearing  of  the  cause.  It 
was  improper  to  continue  the  Injunction 
longer;  but  the  court  found  the  resjrandent 
had  succeeded  to  the  original  lessees'  rights, 
and  taxed  the  costs  against  the  appellant 

1.  The  lease  In  question  was  not  void  for 
uncertainty,  so  that  a  tenancy  from  month 
to  month  arose,  terminable  on  30  days'  no- 
tice by  the  landlord,  as  contended  by  the 
appellant  It  fixed  a  certain  time,  to-wit  one 
year,  with  a  proviso  that  after  that  time  It 
might  be  ended  by  six  months'  notice  by 
^ther  party.  Leases  like  this  have  been 
several  times  construed,  and  always  held  to  be 
sufficiently  certain.  Thompson  v.  Maberly,  2 
Camp.  673;  Reg.  v.  InhabitantB  of  Chawton, 
1  Q.  B.  Div.  247;  Chadborn  v.  Green,  9  AdoL 
&  E.  658.  Of  course^  the  present  lease  creat- 
ed substantially,  though  not  technically,  a 
tenancy  at  will  after  the  first  yaer  by  force 
of  Its  terms  (1  Tayl.  Landl.  &  Ten.  [2d  Ed.] 
p..  87),  but  a  SO-days  notice  was  Insufficient 
to  end  it,  if  It  had  been  a  technical  tenan- 
cy at  will,  because  the  parties  had  stipulated 
for  a  longer  one.  We  think  the  statute  provid- 
ing that  a  tenancy  at  will  can  be  ended  by  30 
days'  notice  does  not  control  if  the  parties  stip- 
ulate in  writing  for  a  longer  or  shorter  notice. 

2.  Neither  a  written  assignment  of  the 
lease  to  the  Roth  Tool  Ciompany  by  the 
lessees  E.  B.  and  Charles  Roth  and  Wil- 
liam Boefer,  nor  the  written  assent  of  the 
Champ  Spring  Company,  as  lessor,  to  an 
assignment  was  shown,  and  appellant  there- 
fore claims  that  no  privity  of  either  contract 
or  estate  existed  between  it  and  the  respond- 
ent by  virtue  of  which  the  respondent  was 
entitled  to  sue  for  the  breach  of  any  cove- 
nant contained  In  the  lease.  In  this  con- 
nec-tlon  certain  statutes  must  be  considered. 
The  statute  of  frauds  provides  as  follows: 
"No  leases,  estates,  interests,  either  of  free- 
bold  or  term  of  years,  or  any  uncertain  in- 
terest of,  in,  to  or  out  of  any  messuages, 
lands,  tenements  or  hereditaments,  shall  at 
any  time  hereafter  be  assigned,  granted  or 
surrendered,  unless  it  be  by  deed  or  note  in 
writing,  signed  by  the  pajrty  so  assigning, 
granting  or  surroiderlng  the  same,  or  their 
agents  lawfully  authorized  by  writing,  or 


by  operation  of  law."  Rev.  St  1809,  |  S415. 
The  present  lease  created  an  estate  for 
years,  for  any  leasehold  term  for  eitbo'  part 
of  a  year  or  for  one  or  more  years  falls  in 
that  class  of  estates.  1  Tayl.  LandL  A  Ten. 
(Sth  Ed.)  I  54.  It  follows  that  an  assign- 
ment of  the  lease,  to  be  valid  under  the 
statute  of  frauds,  must  have  been  In  writ- 
ing; and  if  this  was  an  action  between  the 
original  lessees  as  assignors  and  the  Roth 
Tool  Company  as  'assignees  on  the  contract 
of  assignment,  we  would  hold  said  contract 
void.  But  as  we  understand  the  law  In 
this  state,  the  statute  of  frauds  cannot  be 
availed  of  to  Invalidate  a  contract  by  one 
not  a  party  to  It  (Railway  Co.  v.  Clark,  121 
Mo.  Itt9,  25  S.  W.  192,  906,  26  L.  B.  A.  751; 
Kratz  V.  Stocke,  42  Mo.  351;  Browne,  St 
Frauds  [5tb  Ed.]  |  135,  and  cases  cited); 
and  as  the  Champ  Spring  Company  was  no 
party  to  the  assignment  of  the  lease  to  the 
respondent  we  fail  to  see  how  It  can  ques- 
tion the  validity  of  that  assignment  or 
claim  that  it  was  void,  because  not  In  writ- 
ing. If  both  parties  to  a  contract  are  will- 
ing to  waive  and  do  waive  the  requirement 
of  the  stetute  of  frauds,  and  carry  the  con- 
tract Into  execution,  an  outsider  ought  not 
to  be  heard  to  question  Its  effect;  and  all 
the  more  Is  this  true  In  the  present  case,  be- 
cause the  evidence  shows  appellant  recog- 
nized the  rights  of  the  Both  Tool  Company 
as  tenant  of  the  respondent  for  about  two 
years,  and  sought  to  take  no  advantage  of 
the  change  of  tenants  or  to  treat  the  lease- 
hold estate  as  extinguished. 

8.  Provision  for  the  protection  of  land- 
lords against  assignments  or  transfers  by 
lessees  of  their  terms  when  tbey  are  for 
less  than  two  years  is  made  by  another 
statute:  "No  tenant  for  a  term  not  exceed- 
ing two  years,  or  at  will,  or  by  sufferance, 
shall  assign  or  transfer  his  term  or  Interest, 
or  any  part  thereof,  to  another  without  the 
written  assent  of  the  landlord;  neither  shall 
he  violate  any  of  the  conditions  of  bis  writ- 
ten lease,  nor  commit  waste  upon  the  leased 
premises."  Rev.  St  1899.  f  4107.  The  lease 
we  are  dealing  with  was  for  a  term  less 
than  two  years,  at  the  option  of  the  parties, 
and  therefore  falls  within  that  statute,  so 
that  It  was  necessary  for  the  Champ  Spring 
Company  to  effectuate  an  assignment  to 
the  respondent  either  by  a  written  assent 
thereto  or  by  acts  in  pais  sufficient  to  show 
that  it  waived  the  right  to  question  the  va- 
lidity of  the  assignment  on  the  score  that  It 
had  not  so  assented.  We  are  of  the  opin- 
ion that  It  is  concluded  in  both  ways.  The 
notice  addressed  to  the  respondent  company 
on  the  30th  day  of  March,  1901.  stated  in 
so  many  words  that  there  was  a  lease  be- 
tween appellant  and  the  respondent  which 
required  appellant  to  give  respondent  six 
months'  notice  in  writing  to  terminate  it 
That  letter  could  be  construed  as  nothing 
less  than  a  written  acceptance  of  the  re- 
spondent as  appellant's  toiant  and  an  as- 
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sent  to  whatever  assignment  had  been  made 
by  the  original  lessees  to  the  respondent. 
Furthermore,  after  the  incorporation  of  the 
respondent  rent  was  accepted  from  it  and 
power  snpplied  to  It  by  the  appellant  with- 
out protest  If  snch  acta  are  sufficient  to 
validate  an  assignment  of  a  lease  made 
without  the  lessor's  consent,  when  Uis  con- 
sent is  required,  then  the  appellant  is  pre- 
cluded from  now  contending  that  the  as- 
signment in  this  case  was  ineffective  be- 
cause not  assented  to  in  writing;  and  that 
such  acts  are  sufficient  has  been  several 
times  adjudicated.  Hynes  v.  Siclcer,  84  Mo. 
App.  650;  American  Cent  Ins.  Co.  v.  Chi- 
cago &  A.  By.  Co.,  74  Mo.  App.  89;  Tyler's 
Estate  V.  GieslM',  Id.  S48.  No  express  as- 
signment either  written  or  verbal,  was 
shown  in  this  case;  but  as  It  is  an  equitable 
proceeding  one  may  be  presumed,  if  It  is 
clear  the  intention  of  the  original  lessees 
was  to  make  an  assignment  to  the  respond- 
ent Smith  V.  St«Titt  24  Mo.  260;  Johnson 
Ck).  V.  Bryson,  27  Mo.  App.  341;  American 
Cent.  Ins.  Co.  v.  Chicago  &  A.  Ry.  Co.,  su- 
pra. It  Is  obvious  that  after  the  plaintifC 
company  was  incoriiorated  it  was  treated  by 
the  members  of  the  partnership  as  having  ac- 
quh^d  the  rights  and  properties  theretofore 
belonging  to  the  partnership,  including  this 
leasehold.  Hall  v.  Herter  Bros.,  00  Hun, 
280,  35  N.  T.  Supp.  769.  We  conclude,  there- 
fore, that  for  the  purpose  of  this  suit  In 
equity  an  Intention  to  assign  the  lease  was 
sufficiently  shown  to  warrant  the  presump- 
tion of  an  assignment 

4.  The  remaining  question  for  considera- 
tion Is  as  to  the  right  of  the  respondent 
company  to  sue  on  the  covwant  of  the 
Champ  Spring  Company  to  furnish  steam 
and  power  to  the  lessees  for  the  operation 
of  their  plant  on  the  leased  premises.  A  fair 
construction  of  the  lease  shows  that  the 
stipulation  to  furnish  power  (although  that 
was  rather  in  the  nature  of  a  contract  of 
hiring  than  of  lease)  was  to  be  conterminous 
with  the  duration  of  the  lease,  and  that  the 
lessees  were  entitled  to  the  same  notice  in 
respect  to  a  discontinuance  of  the  supply 
of  steam  and  power  that  they  were  entitled 
to  receive  if  it  was  intended  to  terminate 
the  lease,  to  wit  six  months.  The  notice 
served  on  the  30th  day  of  March  called  for 
tbe  expiration  of  the  lease  on  the  30th  day 
of  September,  together  with  all  rights  of  the 
respondent  as  tenant  But  those  rights  con- 
tinued to  the  date  last  mentioned,  and  they 
were  distinctly  violated  when  appellant  turn* 
ed  off  the  power  on  the  16th  day  of  Sep- 
tember. It  was  a  violation,  too,  which  re- 
sjwndent  was  entitled  to  have  enjoined,  pro- 
vided the  benefit  of  that  covenant  inured 
to  it  as  assignee.  After  devoting  much 
thought  and  research  to  the  subject  we 
have  no  doubt  the  covenant  was  one  that 
would  go  to  a  lawful  assignee,  and  enable 
bim  to  sue  on  It  as  long  as  he  retained  the 
leasehold  estata. 


Concerning  the  effect  of  an  assignment  of 
the  unexpired  term  of  a  lease,  certain  rules 
which  are  pertinent  to  the  question  under 
consideration  may  be  laid  down  as  well  es- 
tablished. First  The  assignment  does  not 
create  privity  of  contract  between  the  lessor 
and  assignee,  even  if  the  lessor  assent  to 
the  assignment  and  accept  the  assignee  aa 
tenant  Board  of  Public  Schools  of  St  Louis 
V.  Boatman's  Ins.  &  Trust  Co.,  5  Mo.  App.  01; 
Whetstone  v.  McCartney,  32  Mo.  App.  430; 
Hynes  v.  Ecker,  84  Mo.  App.  650;  Tyler's 
Estate  V.  Oiesler,  74  Mo.  App.  54&  A  case 
which  seems  to  be  the  other  way  on  this  sub- 
ject is  American  Cent  Ins.  Co.  y.  Chicago  & 
A.  Ry.  Co.,  supra.  Second.  It  does  create 
privity  of  estate  If  the  landlord  expressly  or 
impliedly  assents  to  the  assignment  Third. 
As  the  relationship  between  a  landlord  or  les- 
sor and  an  assignee  Is  by  privity  of  estate 
(by  which  Is  meant  the  title  and  possessory 
right  of  the  assignee  to  the  premises  under 
the  assignment).  Instead  of  contract  only 
such  covenants  in  the  original  lease  as  run 
with  the  land  are  binding  on  them.  1  Piatt 
I.eas.  (Ed.  1S47)  102;  1  Tayl.  LandL  &  Ten. 
(Sth  Ed.)  S  260;  1  Wood,  Landl.  &  Ten.  |  258; 
Craig  V.  Summers  (Minn.)  49  N.  W.  742,  16 
li.  R.  A.  236;  Johnson  v.  Sherman,  15  Cal. 
200,  76  Am.  Dec.  481;  Coal  Co.  v.  Peers,  166 
111.  361,  46  N.  E.  1105,  38  U  B.  A.  624. 

Was  the  covenant  by  the  <%amp  Spring 
Company  to  furnish  power  one  which  ran 
with  the  land?  is  the  next  Inquiry,  and  one 
that  involves  a  subject  on  which  there  is 
much  curious  black-letter  learning,  which 
still  seems  to  be  binding  law.  "Observe, 
reader,  your  old  books,  for  they  are  the 
fountains  out  of  which  these  resolutions  Is- 
sue," said  the  Judges  in  Spencer's  Case,  5 
Coke,  16,  which  shines  as  the  beacon  light 
of  authority  on  the  question  of  what  cove- 
nants are  available  to  an  assignee,  or,  what 
is  the  same  thing,  run  with  the  laud.  It 
may  be  said  generally  that  all  implied  cove- 
nants run  with  the  land,  and  that  necessari- 
ly; for  ex  vi  termini  they  do  not  arise  or 
subsist  by  contract  and  must  arise  or  be  Im- ' 
plied  from  privity  of  estate,  and  are  there- 
fore binding  on  all  who  are  In  privity  of  es- 
tate. Such  a  contract  Is  the  Implied  one  to 
pay  rent  for  the  use  and  occupation  of  prem- 
ises as  tenant  when  no  rent  is  expressly 
promised.  But  the  covenant  by  the  appellant 
to  furnish  its  lessees  power  was  made  by 
contract  and  hence,  whether  it  inured  to  the 
respondent  as  assignee  is  to  be  resolved  by 
some  other  rule  or  reason.  A  vital  circum- 
stance In  many  cases  Is  whether  the  lease 
was  made  to  the  original  lessee  and  Ills  as- 
signs, or  whether  "assigns"  were  not  men- 
tioned. In  this  case  the  written  lease  was 
"to  the  parties  of  the  second  part  and  their 
successors  or  assigns."  and  this  aids  the  re- 
spondent's cause.  The  first  second,  and 
third  resolutions  In  Spencer's  Case,  1  Smith, 
Lead.  Cas.  *68,  were  substantially  as  fol- 
lows:   First  When  a  covenant  extends  to  a 
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tblng  In  ease  (as  to  repair  houses),  parcel  of 
the  demise,  the  tblng  to  be  done  Is  annexed 
and  appurtenant  to  the  thing  demised,  and 
will  go  with  the  land  to  the  asslg^nee,  al- 
though he  be  not  expressly  named.  Second. 
When  a  covenant  extends  to  a  thing  which 
is  not  In  being  at  the  time  of  the  demise  (as 
to  build  a  wall),  It  cannot  be  appurtenant  or 
Annexed,  and  will  not  bind  the  assignee  un- 
less he  be  named;  bat,  as  it  relates  to  some- 
thing to  be  done  on  the  land,  will  bind  him 
If  be  Is  named.  Hnnt  ▼.  Danf  orth,  2  Curt  592, 
Fed.  Cas.  No.  0,887;  Bally  t.  Wells.  8  Wlte. 
25.  Third.  When  the  thing  covenanted  to  be 
done  is  merely  collateral  to  the  land  demised, 
£nd  does  not  touch  or  concern  It  (as  to  build 
A  house  on  a  dlfFerent  tract  of  land),  the  cot- 
«iant  does  not  run  to  the  assignee,  even 
though  assigns  are  named  In  the  instrument 
And  when  the  assignee  la  bound  to  the  lea- 
ser on  a  covenant  he  is  entitled  to  the  bene- 
fit of  the  covenant  as  against  the  lessor. 
Craig  V.  Summers,  supra;  Ecke  ▼.  Fetzer,  65 
Wis.  65,  26  N.  W.  266;  Norman  t.  Wells,  17 
Wend.  136.  In  Hunt  v.  Danforth,  supra,  the 
lessee  was  entitled  to  compensation  for  new 
«rectlons  on  the  land  from  .the  lessor,  and  it 
was  held  that  covenant  ran  with  the  land,  so 
«s  to  entitle  the  lessee  to  recover  the  money 
tot  sncb  Improvement  from  the  lessor.  The 
£xact  contrary  was  ruled  in  Hansen  v.  Meyer, 
61  III.  821,  25  Am.  Rep.  282,  because  the 
lease  In  that  case  did  not  run  to  the  lessee's 
assignee.  In  Hemingway  v.  Femandes,  13 
Sim.  228,  the  landowner  had  granted  a  lease 
for  the  pnrpose  of  forming  a  railway  for  the 
conveyance  of  coal  to  certain  wharves,  and 
the  lessee,  for  himself  and  his  assigns,  cove- 
nanted with  the  owner  and  his  assigns  to 
convey  on  the  railroad  all  coal  got  from  the 
colliery,  or  any  other  lands  in  the  township, 
and  to  pay  the  lessor  or  his  assigns  two  pence 
for 'every  ton  of  coal' so  conveyed.  The  les- 
«ee  afterwards  assigned  his  Interest  in  the 
xiolliery  and  land,  and  it  was  held  that  the 
covenant  in  regard  to  conveying  coal  on  the 
railway  and  paying  two  pence  per  ton  to  the 
lessor  in  respect  to  it  ran  with  tiie  land,  and 
was  binding  on  the  assignee.  This  decision 
was  based  on  the  fact  that  the  word  "as- 
«lgn8"  was  used  In  the  lease.  In  Wak^eld 
V.  Brown,  9  Q.  B.  209,  a  covenant  to  repair 
and  paint  was  made  by  the  lessee.  The  lease 
was  assigned,  and  an  action  was  brought  for 
a  breach  of  that  covenant  agrainst  the  as- 
signee, and  this  covenant  was  held  clearly  to 
run  with  the  land.  It  Is  obvious  that  the 
-Champ  Spring  Company's  agreement  to  fur- 
nish power  to  operate  the  lessee's  factory  In 
the  demised  premises  was  a  real  covenant 
by  either  the  first  or  second  resolution  in 
Spenc^'s  Case  and  by  all  the  foregoing  au- 
thorities. It  rdated  to  a  thing  in  esse  es- 
sential to  the  enjoyment  of  the  leasehold, 
was  to  be  performed  on  the  leasehold  prem- 
ises, was  In  no  way  collateral  thereto,  and 
the  assigns  of  the  lessees  were  named  in  the 
lease  as  parties  who  might  come  into  enjoy- 


ment An  exact  precedent  made  by  high 
authority,  exists.  Jonrdaln  t.  WUson,  4 
Bam.  &  Aid.  266,  was  a  suit  on  a  covenant 
whereby  the  landlord  covenanted  to  and  with 
the  lessee  and  his  assigns  to  supply  the  mes- 
suages and  tenements  let  with  a  sufllcient 

quantity  of  good  water  for guineas  per 

annum  for  each  house.  The  assignee  of  the 
lessee  sued  on  said  covenant  and  one  de- 
fense was  that  it  was  personal;  but  the  chief 
justice  of  the  court  of  king's  bench  said  that 
It  was  a  covenant  "which  respects  tbe  prem- 
ises demised  and  the  manner  of  enjoyment 
and  I  have  no  doubt  therefore,  that  it  is  a 
covenant  which  runs  with  the  land,  and  that 
the  assignee  may  sue  the  reversioner  for  tbe 
breach  of  it"  As  the  premises  in  question 
were  leased  for  a  manufacturing  plant  and 
an  agreement  by  the  appellant  to  fnmisb 
power  to  run  the  plant  was  made  a  part  of 
the  contract,  and  was  vital  to  the  enjoyment 
and  use  of  the  premises  by  the  leasees  be- 
cause they  could  obtain  iwwer  from  no  other 
source,  and  as  privity  of  estate  between  ap- 
pellant and  respondent  appears,  we  bold  that 
covenant  passed  to  tbe  respondmit,  and  that 
It  was  enUtied  to  sue  for  breach  of  It  or  to 
prevent  a  breach  If  Irr^arable  damage 
would  have  resulted. 

It  follows  that  the  court  below  was  right 
In  its  Judgment  and  resiwndent  was  entitled 
to  a  writ  of  injunction;  and  right  also  In  dis- 
solving tbe  temporary  writ  on  the  trial,  for 
the  lease  had  then  expired  by  virtue  of  its 
terms  and  the  notice  given  by  the  appelant 
to  terminate  It  on  the  aoth  day  of  Septem- 
ber.   We  therefore  affirm  tbe  Judgment 

BLAND,  P.  J„  and  BARCLAY,  J.,  concor. 


STATE  V.  PATTON. 

(Court  of  Appeals  of  St  Louis,  Mo.    AprQ  IS, 
1802.) 

CRIUINAL    LAW  —  ASRB8T    OT    JUDOUBNT  — 

BCOPB   OF  MOTION— DBFECTIVa 

INFORMATION-CURE. 

1.  A  motion  iu  arrest  of  judgment  only 
reaches  defects  apparent  on  the  face  of  the 
record,  and  oral  evidence  is  therefore  Inadmis- 
sible on  such  a  motion  to  show  that  informa- 
tions against  defendant  at  the  time  they  were 
filed  (May  Ist)  were  not  verified  by  the  oath 
of  the  prosecuting  attorney,  or  any  one  else, 
and  that  the  affidavit  appended  thereto  was 
made  at  a  later  date,  and  the  jurat  of  the  clerk 
certifying  they  were  subscribed  and  sworn  to 
before  him  on  May  1st  attached  by  mistake. 

2.  Failure  to  verify  informations  before  fil- 
ing, they  having  been  propeiiy  verified  before 
trial,  was  cured  by  judgment  of  conviction  un- 
der Rev.  St.  1889,  S  ^36,  providing  that  no 
information  shall  be  deemed  invalid,  nor  shall 
the  trial,  judgment  or  other  proceedings  there- 
on l>e  stayed,  for  any  defect  not  tending  to  af- 
fect defendant's  substantial  rights. 

Appeal  from  circuit  court  Batter  county; 
James  L.  Fort,  Judge. 

Edward  Pattmi  was  convicted  of  unlaw- 
fully selling  liquor,  and  appeals.    Affirmed. 
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B.  H.  Stanley,  for  appeUant.  D.  W.  Hill, 
for  the  State. 

OOODB,  J.  The  traiucrlpt  Of  the  record 
in  this  caae  abows  that  on  the  Ist  day  of 
Hay,  1901,  three  InformatioaB  were  filed  in 
tin  office  of  the  clerk  of  the  circuit  court  of 
Butler  county  against  the  appellant,  Bdward 
Patton.  each  of  which  charged  him  with 
the  ofTenso  of  selling  intoxicating  liquor 
without  haying  taken  out  a  license  as  a 
dram8h(9  keeper.  These  cases  were  aftor- 
wards  consolidated  and  tried  as  one  case  bj 
the  court  sitting  as  a  Jury,  and  appellant 
fined  $200  for  each  offense.  Judgment  was 
entered  accordingly,  and  an  appeal  taken  to 
this  court 

Only  one  assignment  of  error  is  made: 
The  refusal  of  the  court  to  hear  oral  testi- 
mony  on  the  motion  in  arrest  of  Judgment 
tending  to  prove  the  informations  were  not 
▼erifled  by  the  oath  of  the  prosecuting  attor- 
ney, or  any  one  else,  at  the  time  they  were 
Died;  that  the  aiHdavit  of  Dayld  W.  Hill,  ap- 
pended to  each  of  the  informations,  was  made 
«n  the  8th  day  of  May,  1001,  Instead  of  the 
Ist  day  of  said  month;  and  that  the  Jurats  of 
the  circuit  clerk  of  said  court  certifying  they 
were  subscribed  and  swmh  to  before  him  on 
the  Ist  day  of  May,  were  attached  by  mis- 
take. This  point  was  not  raised  until  after 
the  trial,  when  it  was  first  sprung  in  appel- 
lant's motion  in  arrest  The  informations,  oo 
their  faces,  as  th^  stand  in  the  record,  ap- 
pearto  have  been  properly yerlfled  at  thedate 
of  their  filing  according  to  the  Jurat  of  the 
circuit  clerk.  No  defect  is  apparent  on  the 
face  of  the  record  to  be  reached  by  a  motion 
In  arrest  of  Judgment  and  it  would  have 
been  inadmissible  for  the  court  to  receiye 
evidence  on  the  hearing  of  said  motion  at- 
tacking the  validity  of  the  record,  as  the 
evidence  would  have  been  useless  unless  a 
wider  scope  was  given  to  the  motion  in  ar- 
rest than  is  permitted  by  law.  Such  motions 
reach  only  defects  apparent  on  the  face  of 
the  record.  Whart  Cr.  PI.  f  758;  Blsh. 
New  Cr.  Proc.  I  1286.  In  this  connection  a 
subtle  distinction  la  attempted  by  the  coun- 
sel for  the  appdlants  In  the  several  cases 
pending  before  us  that  Involve  that  point  on 
the  theory  that  as  the  affidavits  were  not  af- 
fixed until  after  the  informations  were  filed, 
tbe  affidavits  are  really  no  part  of  the  rec- 
ord; and.  If  the  record  is  considered  \ylth- 
ont  them,  as  the  circuit  court  should  have 
done^  defective  Informations  were  shown 
wblch  were  vulnerable  to  a  motion  in  arrest 
Tbe  answer  to  this  refinement  is  that  the 
record  before  the  circuit  court  when  the 
motion  in  arrest  was  filed  showed  the  In- 
formatlouB  to  be  duly  verified,  and  the  verifi- 
cations attested  by  tbe  Jurat  of  the  clerk. 
Tbe  face  of  the  record  was  fair  and  com- 
plete, and  the  contention  of  the  appellant 
that  a  part  of  it  could  be  stricken  out  on 
oral  evidence  at  the  hearing  of  eald  motion, 
and  tbe  motion  then  sustained,  because  of  a 


detective  record,  involves  tbe  notion  that  a 
motion  In  arrest  may  be  used  to  alter  the 
record  of  a  cause,  which  Is  not  the  law. 

It  is  conceded  that  the  Informations  were 
properly  verified  before  the  trial,  and  omi^ 
ting  to  verify  them  before  filing  was,  in  tbe 
circumstances,  an  irregularity,  which  was 
cured  by  the  Judgment  A  mote  harmless 
error— one  less  prejudicial  to  a  defr>ndant— 
can  hardly  be  conceived,  and  we  think  the 
irregularity  falls  within  the  curative  efficacy 
of  section  2S36,  Rev.  St  1899,  the  last  clause 
of  which  provides  that  no  Indictment  or  in- 
formation shall  be  deemed  invalid,  nor  shall 
the  trial.  Judgment  or  other  proceeding 
therein  be  stayed,  arrested,  or  in  any  man- 
ner affected,  for  any  defect  or  imperfection 
which  does  not  tend  to  the  prejudice  of  the 
substantial  rights  of  the  defendant  upon  the 
merits. 

The  Judgment  Is  affirmed.    All  concur. 


STATE  V.  LUOAS. 

(Court  of  AppmUs  of  St  Louis,  316.    April  10^ 

1902J 

IMTOZICATINO  UQOORS-DRAHBHOP  AOT-PBR- 
SONS  AHBNABiA  —  DRDO  CLBRK  —  BUNDAT 
BAUDS-DBlTBCTINa  OFFBNSEB-DHrBMSB. 

1.  A  person  who  sells  liquor  on  Sunday  vio- 
lates Rev.  St  1899,  |  2243,  making  it  a  misde- 
meanor tor  any  person  to  expose  tor  sale  any 
goods,  wares,  or  merchandise,  or  to  keep  open 
any  ale  or  porter  house^  grocery,  or  tippling 
shop,  or  to  sell  or  retail  any  fermented  or  dis- 
tilled liquor  on  Sunday,  even  though  the  sale 
was  not  made  by  him  in  continuation  of  his 
regular  butdneis  during  the  secular  days  of  the 
week. 

2.  A  clerk  in  a  drug  store,  who,  acting  on 
his  own  Initiative,  sella  liquor  unlawfully, 
throws  off  the  protection  with  which  the  law 
clothes  him  as  an  employe,  and,  being  neither 
a  druggist  pharmacist,  nor  pro^ietor  of  a  drug 
store,  is  amenable  to  tbe  dramshop  act,  ana 
subject  to  prosecution  for  violation  tiiereof, 
and  is  not  auswerable  merely  under  the  law 
relating  to  druggists  and  pharmadsta. 

3.  The  fact  tliat  prosecuting  witnesses  were 
furnished  money  by  dtisens  for  the  purpose  of 
buying  whisky  at  a  particular  drug  store  with 
a  view  to  prosecuting  the  seller,  and  that  eadi 
bought  the  whisky  with  tiie  money  so  fumish- 
ed,  was  no  defense  to  the  prosecution  for  the 
unlawful  sales. 

Appeal  from  circuit  court  Butler  county; 
Jas.  L.  Fort  Judge. 

George  Lucas  was  convicted  of  selling  liq- 
uor unlawfully,  and  ajveals.    Affirmed. 

R.  H.  Stanley  and  L.  D.  Grove,  for  ap- 
pellant   D.  W.  Hill,  for  respondent 

BLAND,  P.  J.  Two  informations  against 
defendant  were  filed  by  the  prosecuting  at- 
torney of  Butler  county  in  the  office  of  the 
circuit  clerk  thereof.  One  charged  the  de- 
fendant with  having  sold  one-half  ptait  of 
whisky  to  one  H.  M.  Rhodes  on  the  first  day 
of  the  week,  commonly  called  "Sunday." 
The  other  charged  him  with  having  sold 
one-half  pint  of  whisky  to  one  A  J.  Young, 
in  violation  of  the  dramshop  act    Tbe  in- 
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formations  were  both  heard  at  the  game 
time,  and  bj  agreement  the  issaee  were  sub- 
mitted to  the  court  sitting  as  a  Jury.  The 
court,  after  liaarlns  the  evidrace,  found  the 
defendant  guilty  on  both  Informatlona,  and 
rendered  up  separate  Judgments  on  each 
finding.  Timely  motions  for  new  trial  and 
In  arrest  were  filed  by  the  defendant,  which 
the  court  overruled,  whereupon  defendant  ap- 
pealed. 

1.  At  the  close  of  the  state's  evidence  de- 
fendant offered  a  declaration  of  law  In  the 
nature  of  a  demurrer  to  the  Information  for 
the  Sunday  sale,  which  the  court  refused  to 
give.  This  ruling  is  assigned  as  error.  Hie 
ground  of  the  assignment  is  a  failure  In  the 
evidence  to  show  that  the  sale  of  the  liquor 
was  made  in  continuation  of  the  regular  busi- 
ness of  the  defendant  during  the  secular 
days  of  the  week.  It  had  been  shown  that 
the  liquor  was  sold  from  a  drug  store.  There 
is  no  merit  in  this  contention.  The  section 
of  the  statute  (section  2243,  Rev.  St  1899) 
on  which  the  information  is  bottomed  makes 
it  a  misdemeanor  for  any  person  to  expose 
for  sale  any  goods,  wares,  or  merchandise,  or 
to  ke^  open  any  ale  or  porter  house,  gro- 
cery, or  tippling  shop,  or  to  sell  or  retail  any 
fomented  or  distilled  liquor  on  the  first  day 
of  the  week,  cwnmonly  called  "Sunday." 
The  statute  may  be  violated  by  the  doing 
of  any  one  or  all  of  the  acts  therein  pro- 
hibited, one  of  which  is  to  sell  or  retail  In- 
toxicating liquors,  hrrespectlve  of  the  place 
where  sold.  The  case  of  State  v.  Crabtree, 
27  Mo.  282,  relied  on  by  defendant,  was  an 
indictment  of  a  grocery  keeper  for  keeping 
open  his  groceiy  on  Sunday,  and  permitting 
persons  to  enter  and  drhik  Intoxicating  liq< 
uors,  and  has  no  application  to  the  facts  in 
this  case. 

2.  It  is  insisted  that  the  evidence  shows 
that  the  appellant  was  a  clerk  In  a  drug 
store,  and  that  the  whisky  mentioned  in  the 
information  was  supplied  from  the  stock  in 
the  drug  store,  for  which  reason  appellant 
is  not  amenable  to  the  dramshop  act,  and 
should  have  been  prosecuted  under  the  law 
relating  to  illegal  sales  of  liquor  by  drug- 
gists and  pharmacists.  In  respect  to  the 
compounding  of  prescriptions  of  physicians, 
including  those  calling  for  spirituous,  vinous, 
or  fermented  liquors,  a  clerk  In  a  drug  st<M-e 
is  a  mere  aid  to  the  registered  pharmacist  In 
charge,  and  can  fill  prescriptions  only  as  an 
aid  to  the  pharmacist,  and  under  his  supei^ 
vision.  In  the  perfonnance  of  this  duty  he 
does  not  act  for  himself,  but  for  the  pharma- 
cist, and  is,  as  it  were,  but  the  hand  of  the 
pharmacist.  Ula  act  Is  the  act  of  the  phar- 
macist. But  whenever  he  steps  outside  of 
the  supervision  of  the  pharmacist,  and  acts 
on  his  own  InitlatlTe  in  making  a  sale  of  in- 
toxicating liquor,  he  throws  ofT  the  protec- 
tion with  whicli  the  law  clothes  him  as  an 


aid,  and,  being  neither  a  druggist,  pharma- 
cist, nor  proprietor  of  a  drug  store,  is  amen- 
able to  the  dramshop  law.  State  t.  Oibson, 
61  Ma  App.  368. 

3.  It  appears  from  the  evidence  that  the 
prosecuting  witnesses  on  each  of  the  lifr 
formations  were  fnmidied  mon^  by  cttizeas 
for  the  purpose  of  buying  whisky  at  13» 
Qoinn  drug  store  with  a  view  of  prosecuting 
the  seller;  that  each  bought  the  whisky  in 
question  with  the  money  so  furnished.  It 
further  appears  from  the  evidence  tiiat  the 
prosecuting  attorney  of  Butler  county  was 
informed  of  this  arrangement,  and  made  no 
objection  thereto.  Appellant  contends  that 
on  this  showing  the  court  should  have,  pt^ 
bono  publico,  dismissed  the  cases.  What- 
ever may  be  said  derogatory  to  the  character 
of  those  who  as  detectives,  spies,  and  in- 
formers entrap  the  law-breaking  class  by 
gaining  their  confidence  and  practicing  de- 
ceit upon  them.  It  has  never  been  ruled  that 
they  were  Incompetent  witnesses,  nor  that 
they  might  not  tell  the  truth;  nor  is  there 
any  recognized  public  policy  that  condemns 
their  occupation.  On  the  contrary,  the  keen 
and  shrewd  detective  is  one  of  the  greatest 
safeguards  to  urban  life,  and  a  terror  to  the 
thugs  and  thieves  that  infest  the  cities  of  the 
country.  "For  ways  that  are  dark  and  tricks 
that  are  vain,  the  heathen  Chinee"  is  not 
the  only  man  that  Is  peculiar.  The  trick 
of  Bret  Harte's  Chinaman,  in  drawing  from 
his  capacious  sleeve  the  winning  card  at  the 
turn  of  the  game,  was  a  lame  performance 
in  comparison  with  the  turning  of  the  wheel 
of  the  illicit  vendor  of  spirituous  liquors  from 
the  touch  of  a  small  coin  and  its  quick  re- 
turn bearing  the  desired  article,  when  no 
human  being  is  visible  but  tlie  thirsty  pa- 
tron. To  discover  and  bring  to  Justice  those 
who  subtly,  clandestinely,  and  illegally  dis- 
pense liquors,  the  methods  resorted  to  In 
this  case  are  sometimes  indispensable:  and 
when  nothing  more  than  the  truth  Is  elicited, 
and  the  guilty  are  brought  to  Justice  tlirough 
their  efforts,  a  valuable  service  to  the  com- 
munity will  have  been  rendered. 

4.  To  sustain  his  motion  in  arrest,  appel- 
lant ottered  to  show  by  oral  evidence  that 
the  verification  of  the  informations  by  the 
oath  of  the  prosecuting  attorney  was  not  In 
fact  made  until  after  the  warrants  tor  the 
arrest  of  the  defendant  had  been  Issued  and 
served.  The  court  refused  to  hear  this  evi- 
dence, and  this  ruling  Is  assigned  as  error. 
This  assignment  is  disposed  of  by  the  case  of 
State  V.  Fatten  (No.  8,511,  decided  at  the 
present  term)  67  S.  W.  970,  in  which  It  was 
held  that  parol  evidence  on  the  hearing  of 
a  motion  in  arrest  is  Inadmissible  to  oon- 
tradict  the  record. 

The  Judgment  is  affirmed. 

BARCIAY  and  GOODK,  JJ.,  coocnr. 
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STATB  y.  BEABDBN. 

iConrt  of  Appeals  of  St  Louis,  Mo.    Apill  IS, 

1902.) 

INTOXICATINO    UQTTORS— HJ^BQAI.    SALB-IN- 
FORMATIOM-SUNDAT  BALES. 

1.  In  a  piosecntlon  tor  sellinc  Uanor  on  Son- 
day  it  is  uot  necessary  to  prove  that  the  sale 
was  made  in  pursuance  of  the  regular  business 
of  the  seller.  State  ▼.  Ambs,  20  Mo.  214^  and 
State  T.  Heckler,  81  Mo.  417,  distinguished. 

2.  Prosecuting  one's  regular  business  on  Sun- 
day and  selling  liquor  on  Sunday  are  distinct 
offenses  under  the  existing  statutes  of  Mia- 
souri. 

3.  Touching  the  right  to  inquire  into  the 
proper  rerification  of  an  information  on  mo- 
tion in  arrest,  the  court  follows  State  ▼.  Pat^ 
ton  (Mo.  App.  St  L.)  67  S.  W.  970. 

(Syllabus  by  the  Judge.) 

Appeal  from  drcnit  court,  Butler  county; 
James  L.  Fort,  Judge. 

Foster  Bearden  was  conricted  of  selling 
intoxicating  liquors,  and  appeals.    Affirmed. 

B.  H.  Stanley  and  L.  D.  Grove,  tor  appel- 
lant   D.  W.  GUU,  for  tbe  State. 

BARCLAY,  J.  Defendant  was  convicted 
of  the  misdemeanor  of  selling  distilled  liquor 
on  Sunday.  He  was  fined  $10,  and  took  an 
appeal  from  the  Judgment  The  proceed- 
ings appear  to  be  in  all  respects  regular. 
Two  assignments  of  error  are  made  by  d»> 
tendant's  counsel  on  this  appeal. 

1.  Defendant  claims  that  the  trial  court 
erred  in  refusing  to  declare  the  law  to  be 
that  the  law  was  "intended  to  prevent  the 
continuance  of  the  regular  business  of  the 
week  on  Sunday,  and  is  not  Intended  as  a 
law  against  single  sales  of  liquor,"  unless 
in  continuation  of  the  regular  business  of  de- 
fendant during  the  secular  days  of  the  week. 
The  testimony  in  the  case  was  simply  that 
defendant,  for  25  cents,  bad  sold  a  half  pint 
of  whisky  to  H.  H.  Bhodes,  Sunday,  April 
14,  1901,  in  Butler  cotmty.  Mo.  The  business 
of  dtfendant  was  not  disclosed  by  the  evi- 
dence. It  was  not  even  shown  that  he  had 
a  place  of  business.  On  these  facts  defend- 
ant claims  that  the  foregoing  request  for  an 
instruction  should  have  been  given,  relying 
on  State  ▼.  Orabtree,  27  Mo.  282,  to  sustain 
that  claim.  That  was  a  prosecution  for 
keeping  open  a  grocery  on  Sunday,  and  per- 
mitting persons  to  drink  intoxicating  liquors 
there.  It  was  held  that  defendant' was  en- 
titled to  have  the  Jury  instructed  that  the 
facts  In  evidence  would  not  constitute  the 
oCense  charged  unless  the  acts  were  done 
or  permitted  to  evade  the  law,  or  to  allure 
customers,  or  to  carry  on  the  usual  business 
of  defendant  But  the  court  in  that  very 
case  intimate  a  distinction  between  It  and 
other  cases  founded  on  dlCTerent  provisions 
of  the  Sunday  law.  The  decision  Is  entire- 
ly In  harmony  with  State  v.  Ambs,  20  Ma 
214.  and  State  v.  Heckler,  81  Mo.  417,  to 
both  of  which  the  distinction  between  the 
offense  of  prosecuting  one's  regular  business 
on  Sunday  and  that  of  aelUng  intoxicating 


liquors  on  that  day  is  pointed  out  The  stat- 
ute itself  clearly  defines  those  acts  as  dis- 
tinct offenses  Rev.  St  1899,  |  2248.  Tbe 
evidence  brought  defendant  within  reach  of 
the  penalty  prescribed  for  the  selling  of  dis- 
tilled liquors  on  Sunday,  and  the  facts  called 
for  In  his  refused  instruction  constituted  no 
defense.  We  announce  along  with  this  Judg- 
ment a  similar  ruling  In  State  v.  Lucas  (Mo. 
App.  St  L.)  67  S.  W.  971. 

2.  Touching  the  second  assignment  of  er- 
ror, which  relates  to  the  verlflcatlon  of  t^e 
Information,  we  need  only  refer  to  the  deci- 
sion of  this  court  In  State  v.  F&tton,  announ- 
ced at  the  same  time  as  this  opinion  (Mo. 
App.  St  L.)  67  8.  W.  970,  for  a  statement  of 
the  reasons  which  lead  us  to  overrule  that 
assignment 

3.  We  iiave  scrutinized  the  record  care- 
fully, and,  finding  no  enor,  we  affirm  the 
Judgment 

BLAND,  P.  J.,  and  OOODE,  J.,  concur. 


STATB  V.  McOABB. 

(Court  of  Appeals  of  St  Louis,  Mo.    April  15, 

1002.) 

INTOXICATING  UQOORS— ILLEGAL  SALB- 
EVIDBNCE. 

1.  Orcvmstantial  evidence  Is  applicable  to 
support  prosecutions  for  unlawful  sales  of  liq- 
uor as  in  other  cases, 

2.  Two  defendants  were  prosecuted  for  sell- 
ing liquors  on  Sunday.  One  was  proprietor  of 
a  saloon  on  the  ground  floor  of  a  hotel.  The 
saloon  was  connected  with  a  storeroom,  and 
from  the  latter  a  dumbwaiter  ran  to  a  room 
on  an  upper  floor  of  the  hotel.  The  other  de- 
fendant stood  in  the  room,  and  took  orders  (or 
drinks.  The  customer  put  his  money  on  the 
dumbwaiter,  which  then  disappeared,  and 
shortly  returned  with  the  refreshments  order- 
ed, which  the  customer  received.  On  these 
and  the  other  facts  stated  in  the  opinion  it 
was  held  that  there  was  testimony  to  support 
tbe  conviction  of  both  defendants  for  unlaw- 
ful liquor  selling  on  Sunday. 

(Syllabus  by  the  Judge.) 

Appeal  from  circuit  cour^  Butler  county; 
James  L.  Fort  Judge. 

James  McCabe  and  anothor  were  convict- 
ed of  selling  liquor  on  Sunday,  and  McOabe 
appeals.    Affirmed. 

L.  D.  Grove,  for  appellant  D.  W.  Hill, 
for  tbe  Stata. 

BARCLAY,  J.  This  appeal  iB  from  a  con- 
viction for  selling  fermented  and  distilled 
liquors  on  Sunday.  Tbe  defendants  were 
Jointly  charged  with  the  offense,  and  each 
was  fined  |50.  Both  appealed  In  tbe  usual 
manner. 

The  testimony  tended  to  unfold  the  fol- 
lowing facts:  Defendant  McCabe  conduct- 
ed a  saloon  on  the  ground  fioor  of  a  ho- 
tel in  Poplar  Bluff,  Mo.  Back  of  the  saloon 
was  a  storeroom.  From  the  latter  a  small 
lift  or  dumbwaiter  was  constructed  in  sucb 
a  way  as  to  afford  a  convenient  means  of 
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transmitting  to  an  upper  room  In  the  hotel 
such  liquid  refreshments  as  might  be  order- 
ed. The  formula  was  for  the  patron  In  the 
upper  room  to  announce  what  be  would 
have,  deposit  on  the  dumbwaiter  the  cus- 
tomary price  for  hla  order,  when  the  ma- 
chinery of  the  device  wonid  move  by  means 
of  some  human  motive  power  on  the  ground 
floor.  The  dumbwaiter  would  descend  with 
the  funds  and  return  with  -the  refreshments 
as  ordered.  On  the  Sunday  In  question  three 
men  went  to  the  upper  room  aforesaid,  and 
ordered  beer  and  whisky,  respectlyely.  In 
response  to  a  question  by  defendant  Galla- 
gher, "What  will  you  have?"  The  customers 
put  the  money  for  their  orders  on  the  dumb- 
waiter, which  then  disappeared  from  view, 
to  reappear  shortly  with  the  liquors  order- 
ed.. They  were  delivered  to  the  porchasers. 
There  was  no  testimony  that  defendant 
Gallagher  was  In  the  employ  of  McCabe. 
The  former  denied  any  such  employment  on 
the  day  of  the  sales.  There  was  proof,  how- 
ever, that  the  premises  at  the  foot  of  the 
dumbwaiter  (whence  the  liquid  refreshments 
came  forth)  were  in  the  iwsseasion  of  Mc- 
Cabe, and  were  in  immediate  connection 
with  his  saloon.  We  give  a  mere  outline  of 
the  evidence.  Its  complete  particulars  are 
unnecessary.  It  will  suffice  to  say  that  It 
seems  to  us  to  warrant  the  Inference  of  fact 
which  the  Jury  made,  namely,  that  both  de- 
fendants participated  In  the  prohibited  acts 
on  the  Sunday  specified  In  the  information. 
Circnmstantial  evidence  Is  quite  as  applica- 
ble to  support  cases  of  unlawful  liquor  sell- 
ing as  it  Is  to  support  charges  of  any  other 
ofTense  defined  by  law.  It  Is  not  needful  to 
prolong  the  review  of  this  case.  Other  de- 
cisions will  be  announced  along  with  this, 
which  further  elucidate  the  views  of  the 
court  on  this  subject  State  v.  Lucas  (Mo. 
App.  St  L.)  67  S.  W.  971;  State  v.  Bearden, 
Id.  873. 

2.  We  have  examined  the  record  fully. 
Finding  no  error  in  It,  we  affirm  the  Judg- 
ment 

BLA.ND,  P.  J.,  and  OOODB,  J„  concur. 


STATE  V.  QUINN. 

(Court  of  Appeals  of  St  lionis.  Mo.    April  16, 
1002.) 

INTOZICATINO  UQUORS— PERSONS  AJIBNABLB 

TO  DRAMSHOP  ACT— MERCHANTS 

—PROSECUTION. 

A  person,  though  having  a  merdiant's  li- 
cense antiborizlng  him  to  sell  liquors  in  quanti- 
ties of  not  less  than  five  gallons,  may,  if  he 
sells  a  less  qnautity,  and  has  no  license  as  a 
dramshop  keeper,  be  couvicted  of  a  violation  of 
the  dramshop  act  (Rev.  St.  1809,  {  2001),  which 

firovides  that  no  person  shall  sell  intoxIcatlnK 
iquoiB  In  less  qnantities  than  three  gallons, 
either  at  retail  or  in  the  original  package  with- 
out taking  ont  a  Ucense  as  a  dramshop  keeper, 
and  need  not  necessarily  be  prosecuted  tot  vio- 
lating the  merchants'  act 


Appeal  from  circuit  conrt,  Butler  eeontj; 
James  L.  Fort  Judge. 

William  Quinn  was  convicted  of  violating 
the  dramshop  act  and  appeals.  Affirmed, 
and  case  certifled  to  supreme  conrt 

R.  H.  Stanley,  for  appellant  D.  W.  HilU 
for  the  State. 

BLAND,  P.  J.  On  May  1,  1001,  the  pros- 
ecuting attorney  of  Butler  county  filed  in 
the  circuit  clerk's  office  of  said  county  four 
Informations  against  the  defendant  cbai^ 
ging  him  with  four  separate  vl(^tioiia  of 
the  dramshop  act  At  the  June^  1001,  term 
of  the  Butltf  circuit  court  the  issues  were 
made  up  on  the  four  informations,  and  by 
agreement  they  were  all  submitted  to  the 
court  Bitting  as  a  Jury,  at  one  time^  and 
were  all  heard  at  the  same  time.  The  evi- 
dence on  the  part  of  the  state  tends  to  show 
that  defendant  sold  one-half  phit  of  wblaky 
at  different  times  and  to  the  several  persons 
named  in  the  several  informationa.  On 
cross-examination  it  was  devdoped  that  the 
prosecuting  witnesses,  who  bought  the  whis- 
ky, were  furnished  money  by  the  citizens 
with  which  to  buy  it  under  an  understand- 
ing that  the  purchases  were  to  be  made  with 
the  view  to  furnishing  evidence  for  tbese 
prosecutions.  On  the  part  of  the  defendant 
It  was  shown  that  he  was  the  son  of  Lk  F. 
Qulnn,  and  that  L.  F.  Quinn  and  son  had  a 
state  and  coimty  license  authorizing  them  to 
vend  goods,  wares,  and  merchandise  for  the 
period  of  one  year  beginning  on  November 
IS,  1900.  The  defendant  asked  the  follow- 
ing declaration  of  law:  "The  court  declare* 
the  law  to  be  that  If  the  defendant  was  a 
merchant  and  had  a  merchant's  license,  tbat 
he  is  not  guilty  of  a  violation  of  the  drain- 
shop  law,  as  charged  in  this  information, 
provided  said  merchant's  license  covered  the 
time  of  the  offense  as  alleged  in  the  counts 
of  this  information,"  which  the  court  refused 
to  give.  The  court,  sitting  as  a  Jury,  foond 
the  defendant  guilty  on  all  four  of  the  in- 
formations, assessed  his  punishment  at  a 
fine  of  $200  on  each  one,  and  rendered  four 
separate  Judgments  for  the  fines  so  assessed. 
Timely  motions  for  new  trial  and  in  arrest 
of  Judgment  were  filed  by  the  defendant 
which  the  court  overruled,  and  defendant 
appealed: 

1.  As  in  the  Patton  and  Lucas  Oases  (decid- 
ed at  this  term)  67  S.  W.  070,  971,  defendant 
on  the  hearing  of  his  motion  In  arrest  of  the 
Judgment,  offered  to  prove  by  parol  evidence 
that  the  informations  were  not  verified  on  the 
dates  they  purported  to  be,  but  at  a  later 
date,  and  after  the  warrants  had  been  issued 
and  served  on  the  defendant  This  evidence 
was  correctly  rejected  by  the  court  State  v. 
Patton  (No.  8,611)  67  S.  W.  070. 

2.  As  In  the  Lucas  Case,  defendant  con- 
tends that  the  court  should  have  dismissed 
the  cases  on  the  showing  that  the  prosecut- 
ing witnesses  were  furnished  mon^  to  bay- 


Digitized  by  vjOOQIC 


M(K) 


STATE  v.  QUINN. 


975 


whlgky  of  the  defendant  for  the  purpose  of 
making  coses  against  Ulm.  Tbis  contention 
was  ruled  adversely  to  the  defendant  in 
State  T.  Lncaa  (No.  8,5(»)  67  S.  W.  871.  and 
need  not  be  further  noticed  liere. 

8.  The  undisputed  evidence  Is  that  the  de- 
fendant had  a  merchant's  license  author- 
izing him  to  vend  goods,  wares,  and  mer- 
chandise, including  Intoxicating  liquors  In 
quantities  not  less  than  fire  gallons,  when 
the  several  sales  charged  in  the  informa- 
tions were  made  by  him;  and  It  Is  con- 
tended that  he  should  have  beoi  proceeded 
against  for  violations  of  the  law  in  respect 
to  the  sale  ol  Intoxicating  liquors  by  mer- 
chants, and  that  he  was  not  amenable  to 
the  dramshop  act.  In  State  t.  Alexander, 
73  Mo.  App.  605,  it  was  held  by  this  court 
that  a  merchant  having  a  license  was  not 
amenable  to  the  dramshop  act.  The  same 
mling  was  made  in  Town  of  ICnox  City  v. 
Wblteaker,  87  Mo.  App.  468.  In  the  Alex- 
ander Case  the  court  contented  itself  by  a 
reference  to  the  section  of  the  statute  pro- 
hibiting merchants  from  selling  Intoxicating 
liquors  in  less  quantities  than  five  gallons. 
In  the  Whiteaker  Case  the  court  took  the 
position  that  the  legislature  had  singled  out 
druggists  and  merchants  as  a  particular 
class,  and  conferred  upon  them  the  privi- 
lege of  selling  intoxicating  liquors  under 
special  statutory  provisions,  and  on  this 
assumption  held  that  they  could  only  vio- 
late the  law  under  which  they  were  special- 
ly licensed;  citing  State  v.  Witty,  74  Mo. 
App.  550;  State  v.  Williams,  69  Mo.  App. 
284;  State  v.  Piper,  41  Mo.  App.  160,— cases 
In  which  the  act  pertaining  to  the  sale  of 
liquors  by  druggists  was  discussed,  and 
which  support  the  class  idea.  Beginning 
with  State  t.  Piper,  supra,  there  is  an  un- 
broken line  of  decisions  by  both  this  court 
and  the  Kansas  City  court  of  appeals  to 
the  effect  that  the  design  of  the  druggists' 
and  pharmacists'  act  is  to  cover  all  the 
ground  In  relation  to  the  sale  of  liquor  by 
druggists  and  pharmacists,  without  refer- 
ence to  any  other  statute,  and  that  a  li- 
censed druggist  or  pharmacist  can  only  be 
prosecuted  on  account  of  an  unlawful  sale 
of  liquor  under  the  drug  act  We  have  nev- 
er been  favorably  impressed  with  the  logic 
of  the  opinion  in  the  Piper  Case,  and  have 
not  been  converted  to  Its  soundness  by  the 
additional  reasoning  in  some  of  the  cases 
that  have  followed  It,  in  which  it  Is  said 
that  one  of  the  reasons  why  a  licensed  drug- 
gist and  pharmacist  should  not  be  prose- 
cuted under  the  dramshop  act  Is  that  the 
prescription  of  the  physician  affords  him  an 
absolute  defense,  and  that  he  is  entitled  to 
be  Informed  by  the  information  or  Indict- 
ment of  the  name  of  the  person  to  whom  it 
is  charged  he  made  the  Illegal  sale,  to  af- 
ford him  (if  he  has  one)  time  and  oppor- 
tunity to  hunt  out  the  plescrlption  from  his 
flies,  and  offer  it  as  evidence  In  his  de- 
fens*.    Tbis  reasoning  loses  all  of  its  force 


In  view  of  the  statute  which  requires  the 
name  of  every  state  witness  to  be  indorsed 
on  the  information  or  Indictment,  and  makes 
a  failure  to  so  Indorse  them  ground  for 
quashing  the  information.  Neither  drug- 
gists nor  merchants  are  expressly  excepted 
from  the  provisions  of  the  dramshop  act, 
and  their  immunity,  if  It  exists,  must  be  in- 
ferred from  some  incongruity  or  clash  be- 
tweoi  the  different  acts.  Such  incongruity 
or  clash  we  have  failed  to  discover. 

There  is  a  difference  In  the  penalties  fixed 
by  law  for  the  violation  oC  these  acts,  but 
it  Is  greater  for  violation  of  the  merchants' 
and  druggists'  act  than  for  the  violation  of  the 
dramshop  act;  but  the  merchant  or  druggist, 
if  prosecuted  under  the  dramshop  act,  could 
not  be  beard  to  complain  that  he  was  not 
prosecuted  under  an  act  with  a  greater 
penalty  than  the  one  under  which  he  was 
being  prosecuted.  The  dramshop  act  is  very 
broad.  It  provides  that  no  person  shall,  di- 
rectly or  iiLlirectly,  sell  intoxicating  liquors 
In  any  quantity  less  than  three  gallons,  either 
at  retail  or  in  the  original  package^  with- 
out taking  out  a  license  as  a  dramshop  keep- 
er. Section  2991,  Rev.  St  1899.  A  drug- 
gist may  not  sell  in  any  quantity  exceeding 
four  gallons.  Section  3047,  Id.  A  merchant 
may  not  sell  less  than  five  gallons.  Section 
8563,  Id.  Suppose  a  merchant  makes  a  sale 
o(  less  than  five  gallons,  he  not  only  violates 
the  merchants'  act  but  he  at  the  same  time 
violates  the  dramshop  act  U  he  has  no  li- 
cense as  a  dramshop  keeper;  and  it  seems  to 
us  that  the  state  ought  tq  have  the  right  to 
elect  under  which  one  of  the  two  acts  it  will 
proceed.  And  suppose  a  registered  drug- 
gist makes  a  sale  exceeding  four  gallons, 
would  not  the  sale  be  a  violation  of  both  the 
drug  and  dramshop  act  and  here  again 
should  not  the  state  have  the  option  to  prose- 
cute under  either  act?  Or  suppose  he  should 
sell  less  than  four  gallons,  without  the  pre- 
scription of  a  physician,  not  to  be  used  for 
mechanical  or  scientific  purposes,  would  he 
not  be  guilty  of  a  violation  of  both  the  drug 
and  dramshop  act  u>d  upon  what  prtnd- 
,ple  of  law  or  logic  Is  the  state  iHx^hibited 
from  electing  under  which  of  the  two  vio- 
lated statutes  it  will  proceed?  In  State  r. 
Moore,  107  Mo.  80,  16  S.  W.  937,  Moore  was 
prosecuted  for  a  violation  of  the  local  option 
law  then  in  force  in  the  county  of  Mercer, 
where  he  was  indicted.  He  proved  that  he 
was  a  registered  and  licensed  druggist  and 
the  proprietor  of  a  drug  store,  and  contended 
that  he  should  have  been  Indicted  as  a  drug- 
gist; that  he  belonged  to  a  special  class  set 
apart  by  the  legislature  to  dispense  intoxi- 
cating liquors.  The  suiK'eme  court  in  banc, 
through  the  lamented  Macfarlane,  J.,  said 
"No"  to  this  contention,  and  that  If  the  de- 
fendant had  the  prescription  of  a  physician 
calling  for  the  liquor  he  sold,  he  could  pro- 
duce it  and  It  would  be  a  complete  defense 
to  the  Indictment.  If  this  Is  good  law,  why 
may  not  a  druggist  or  mochant  be  prosecut- 
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«d  f or  a  TloIatl<«  ot  the  dramshop  ax^t,  and 
wby  may  he  not,  In  hla  defense,  If  he  has  It, 
show  that  he  was  privileged,  by  virtue  of 
his  license  and  occupation,  to  make  the  sale? 
In  State  t.  GoflT,  66  Mo.  App.  Wl,  it  was  held 
that  one  indicted  for  a  violation  of  the  dram- 
shop act,  who,  the  evidence  showed,  conduct- 
ed a  drug  store  onder  a  merchanf  s  license, 
might  be  convicted  for  a  violation  of  the  dram- 
shop  act  It  is  a  general  rule  of  criminal 
procedure  that  if  one  Is  Indicted  under  one 
section  of  a  statute,  and  the  evidence  shows 
that  he  Is  not  guilty  of  a  violation  of  that 
section,  but  is  guilty  of  a  violation  of  another 
section,  be  may  be  convicted  of  a  violation 
under  the  section  of  which  the  evidence 
shows  him  guilty,  provided  the  Indictment  is 
bn>ad  enough  to  include  the  offense  within 
Its  allegations.  State  v.  Heckler,  81  Mo.  417; 
State  V.  Kurtz,  64  Mo.  App.  123.  And  we 
see  no  valid  reason  why  one  who  is  InfMmed 
against  for  a  vl<riation  of  the  merchants'  act 
or  the  druggists'  act  In  respect  to  the  sale 
of  Intoxicating  liquor  may  not  be  convicted 
of  a  violation  of  the  dramshop  act  if  the  evl- 
doice  shows  him  guilty  of  a  violation  of 
the  latter  act,  but  not  guilty  of  a  violation 
under  the  statute  on  which  the  informa- 
tion to  founded.  The  gravamen  ot  the  of- 
fense under  the  several  acts  is  In  making  a 
sale  without  a  license  authorizhig  the  sale 
as  made;  and  when  the  evidence  shows  ^n 
illegal  sale  to  have  been  made  it  seems  to 
us  that  the  mere  occupation  of  defendant 
as  a  merchant  or  as  a  druggist  should  not 
exculpate  him  from  the  criminal  consequences 
of  his  act;  nor  are  we  able  to  perceive 
why  It  to  that  where,  as  In  the  case  of  a 
merchant  or  druggist,  who  makes  an  illegal 
sale  of  intoxicating  liquors  violative  of  both 
the  dramshop  act  and  the  act  under  which 
he  to  carrying  on  his  business,  the  prose- 
cuting attorney,  as  in  other  criminal  cases, 
has  not  the  right  to  carve  out  of  the  trans- 
action any  crime  embraced  within  It  1  Btoh. 
Cr.  Law,  I  791;  Bish.  Cr.  St  |  1027;  State 
V.  Heinze,  45  Mo.  App.  403.  The  sale  of  in- 
toxicating liquors  bdng  per  se  unlawful  (Aus- 
tin T.  State,  10  Mo.  591),  some  statutory  au- 
thority must  be  shown  authorizing  a  sale  to 
remove  the  criminal  element  from  the  trans- 
action; and  It  seems  to  us  that  whenever 
an  hiformatlon  to  presented  charging  a  sale 
in  violation  of  the  dramshop  act,  and  evi- 
dence to  adduced  by  the  state  tending  to 
prove  the  sale,  that  the  license  of  the  de- 
fendant, if  he  has  one,  whether  it  be  as  a 
druggtot,  pharmacist  merchant  or  dramshop 
keeper,  is  a  matter  of  defense,  and  not  a 
matter  to  be  pleaded  in  advance  by  the 
state  in  the  Information  or  indictment 

Our  conclusion  to  that  State  v.  Piper,  supra, 
with  all  of  Its  brood,  to  opposed  to  the  deci- 
sion of  the  supreme  court  in  State  v.  Moore, 
supra,  and  should  no  longer  be  followed. 
The  defoidant  was  rightfully  convicted  un- 
dw  the  dramshop  act  notwithstanding  his 
merchant's  license,  and  the  judgment  to  af- 


firmed. As  the  result  reached  to  opposed  to 
State  V.  Alexander,  73  Mo.  App.  606.  and 
State  V.  Steele,  84  Mo.  App.  818,  the  cause  U 
certified  to  the  supreme  court  for  final  dis- 
position. 

BARCLAY  and  GOODE.  JJ.,  concur. 


JONES  V.  DURHAM. 

(CJoort  ot  Appeals  of  St  Lonis,  Ho.     AprO  15, 
1902.) 

PATUENT-BURDBN  OF  PROOr— ISSUBS-OI- 

STRUCnONS— PREPONDBRANCB 
OF  BVIDENCB. 

1.  The  defendant  in  an  action  commenced  in 
Justice  court  for  $50  borrowed  money  did  not 
file  an  answer,  but  testified  that  he  had  Irar- 
rowed  |60  from  plaintiff  at  one  time,  wluch 
had  been  repaid.  The  plaintiff  claimed  that 
such  sum  was  not  the  debt  for  which  action 
was  brought,  and  defendant  testified  that  be 
had  no  recollection  of  Irarrowiug  other  money 
from  plaintiff.  Held,  that  defendant's  testi- 
moi^  was  not  an  admission  of  havinz  borrow- 
ed the  money,  which  would  relieve  plaintiil  ot 
the  burden  of  provinK  such  fact 

2.  An  instruction  that  plaintiff  has  the  bur- 
den of  proving  his  case  by  a  preponderance 
of  the  evidoice  is  not  erroneons,  in  failing  to 
define  tiie  phrase  "preponderance  of  the  evi- 
dence," nnless  it  to  clearly  used  in  a  misleading 
context 

Appeal  from  circuit  court,  Newton  county: 
Henry  C.  Pepper,  Judge. 

Action  by  Newton  B.  Jones  against  Thom- 
as B.  Durham.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

James  H.  Pratt  for  appellant  White  & 
Clay,  for  respondent 

GOODS,  J.  Plaintiff  sued  the  defendant 
before  a  Justice  of  the  peace  on  the  follow- 
ing account: 

Neosho,  Missouri,  May  27,  1901. 
Thomas  B.  Durham  to  Newton  El  Jones.  Dr. 
To  use  of  hayrake  two  years,  1807  and 

1898,  at  S1.50 $  3  00 

To  money  loaned,  check  given  Novem- 
ber 8,  1888 50  00 

To  hiterest  on  same  to  May  27,  1001. .       7  70 

To  use  of  fanning  mill,  1809 5  .3<> 

To  balance  on  wheat  1S99 1  Oi» 

To  use  of  wagon  six  montlis,  1899. ...       8  OU 
To  two  bails  of  twine,  five  pounds  each, 

jggg 120 

To  use  of  horse,  1899.1 !.'!!.' .'I."!!I1I        1  00 
To  one  lock,  1901 50 

Total $73  60 

The  testimony  of  the  plaintiff  tended  to 
prove  he  la>t  the  defendant  |60  on  the  3d 
day  of  November,  1898,  giving  him  a  check 
therefor  on  the  Neosho  Savings  Bank,  pay- 
able to  the  order  of  T.  B.  Durham  or  bear- 
er, and  on  different  dates  he  loaned  the 
farming  implements  mentioned  in  the  ac- 
count to  the  defotdant  intending  to  charge 
for  the  use  of  them.  As  to  the  lock,  that 
was  mislaid  by  the  defendant  and,  plaintiff 
says,  waa  never  found.    The  evidence  for 
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the  defendant  was  that,  wblle  he  bad  bor- 
rowed a  little  money  on  two  or  three  oc- 
casions from  the  plaintiff,  he  bad  no  recol- 
lection of  getting  the  $60  sned  for,  and  that 
be  bad  fnlly  repaid  plaintlCT  all  be  ever  bor- 
rowed,—every  cent  He  testifled  the  farm- 
ing tools  were  lent  gratuitonsly,  as  country 
neighbors  are  accustomed  to  do,  and  that 
he  merdy  mislaid  the  lock  one  day  wblle 
he  was  getting  some  com  be  had  bought 
out  of  plaintiff's  crib,  and  did  not  know 
whether  It  was  afterwards  found  or  not 
This  Is  plainly  a  spite  suit,  and  the  evidence 
fully  warranted  the  verdict  the  Jury  return- 
ed In  favor  of  the  defendant 

The  only  error  assigned  la  In  regard  to 
an  iDstrucUon  given  by  the  circuit  court 
on  the  burden  of  proof,  which  was  as  fol- 
lows: "The  court  Instructs  the  Jury,  as  a 
matter  of  law,  that  the  burden  of  proof  is 
on  the  plaintiff,  and  It  is  for  him  to  prove 
bis  case  by  a  preponderance  of  the  evidence. 
If  you  find  that  the  evidence  bearing  upon 
plaintiff's  case  evenly  balances,  or  that  it 
preponderates  In  favor  of  defendant  then 
plaintiff  cannot  recover."  The  instruction 
is  attacked  on  three  grounds,  which  we  will 
notice  in  their  order: 

The  first  is  that  it  told  the  Jury,  without 
limitation,  that  the  burden  of  proof  was  on 
the  plaintiff,  whereas,  as  to  tbe  (50  item, 
the  defense  made  was  in  the  nature  of  a 
plea  of  payment  and  as  that  plea  admit- 
ted, in  effect  tbat  tbe  defendant  borrowed 
the  money,  tbe  burden  was  on  him  to  show 
be  paid  It  back.  The  case  having  originated 
before  a  Justice,  no  answer  was  filed  or  re- 
qaired,  and  no  Issues  Joined,  so  whatever 
formal  defense  was  preferred  to  said  item 
was  by  the  testimony  of  the  defendant.  But 
tbe  defendant  did  not  admit  borrowing  tbe 
money.  On  tbe  contrary,  the  purport  of  his 
testimony  was  tbat  he  did  not  get  It  He 
admitted  borrowing  $60  from  the  plaintiff 
on  one  occasion,  and  giving  his  note  for  the 
debt  but  said  be  afterwards  paid  the  debt 
and  took  up  his  note.  Jones  claimed  this 
was  not  tbe  loan  sued  for,  and  the  defend- 
ant swore  he  had  no  recollection  of  borrow- 
ing $50  at  any  other  time.  How  can  that 
testimony  be  construed  into  an  admission 
that  he  Iwrrowed  tbe  money  claimed?  It 
was  no  sucb  admission,  and  tbe  burden  was 
on  the  plaintiff  as  to  that  Item,  as  well  as 
the  others.  Crawford  v.  Doppler,  13»  Mo. 
862.  25  S.  W.  93. 

Secondly,  the  contention  is  made  that  the 
Instruction  was  erroneous  in  not  defining  the 
phrase  "preponderance  of  the  evidence."  No 
case  has  been  pointed  out  in  which  the  Judg- 
ment was  reversed  because  that  phrase  was 
employed  without  definition.  In  fact  It  has 
a  popular  as  well  as  a  technical  meaning, 
and  may  be  used  without  error.  Morton  v. 
Heldom.  135  Mo.  608,  87  8.  W.  604.  It  will 
be  found  that  tbe  opinions  In  which  instruc- 
tions containing  it  were  condemned  do  not 
direct  their  censure  against  the  phrase  itself, 
«7  8.W.-«Z 


but  against  its  employment  In  sucb  a  connec- 
tion as  to  misstate  the  law.  In  the  case  cit- 
ed an  taiBtructlon  Including  those- words  was 
held  erroneous  because  it  told  the  Jury  there 
was  a  legal  presumption  that  the  will  In  con- 
troversy was  the  testator's  free  and  volun- 
tary act  which  was  not  true,  because  tbe 
case  stood  for  decision  on  conflicting  evi- 
dence, unaided  by  a  presumption,  as  issues 
of  fact  do  when  evidoice  to  maintain  the 
respective  sides  has  been  introduced.  Hay- 
craft  V.  Orlgsby  (St  L.)  88  Mo.  App.  854. 
The  instruction  in  respect  to  tbe  presumption 
was  the  fault  the  court  really  condemned, 
and  not  the  words  "preponderance  of  tbe 
evidence,"  in  the  instruction.  In  Clarke  v. 
Kitchen,  52  Mo.  316,  the  Instruction  was  that 
there  must  be  a  preponderance  of  evidence 
in  favor  of  the  plaintiff,  or  the  Jury  would 
find  for  the  defendant,  which  was  ruled  to 
be  wrong,  because  It  might  have  cut  tbe 
plaintiff  off  from  any  recovery,  though  the 
defendant  admitted  he  was  entitled  to  recov- 
er something.  In  Carson  v.  Porter  (K.  C)  22 
Mo.  App.  179.  tbe  court  objected  to  tbe  in- 
struction because  it  required  tbe  plaintiff  to 
produce  a  preponderance  of  tbe  evidence  to 
show  be  was  an  innocent  indorsee  of  a  prom- 
issory note,  when  the  law  only  required  a  re- 
buttal of  the  prima  facie  case  in  favor  of 
tbe  defendant  arising  from  proof  adduced 
that  the  note  was  procured  by  fraudulent 
representations  on  the  part  of  the  payee. 
None  of  the  foregoing  cases  held  or  suggest- 
ed that  it  is  reversible  error  in  every  case  to 
use  tbe  words  In  question  in  instructing  the 
Jury,  while  the  contrary  has  been  ruled  sev- 
eral times.  A  Jury  will  always  gather  the 
true  import  of  the  expression,  unless  it  is 
used  in  a  misleading  context;  and  that  It 
was  so  used  must  plainly  appear,  to  author- 
ize a  reversal.  Mllligan  v.  Railway  Co.  (K. 
O.)  79  Mo.  App.  393;  MllUng  Oo.  v.  Walsh 
(St  L.)  37  Mo.  App.  567;  Berry  v.  Wilson, 
64  Mo.  164.  The  case  last  cited  notices  the 
obitw  remarks  about  the  expression  in 
Clarke  v.  Kitchen,  supra,  and  says:  "Yet  It 
was  not  thought  in  that  case,  nor  has  it  ever 
been  held  by  this  court,  that  the  use  of  tbat 
word  ["preponderance"]  in  an  instruction  in 
the  connection  In  which  it  now  appears  would 
warrant  a  reversal  of  the  Judgment"  The 
Instruction  referred  to  was  much  like  the  one 
we  are  considering.  In  MllUng  Co.  v.  Walsh, 
and  in  Steinkamper  v.  McManus,  26  Mo. 
App.  51,  this  court  held  the  use  of  the  phrase 
without  explanation  will  not  Justify  a  re- 
versal, and  we  think  those  rulings  were  In- 
telligent and  Just 

Finally,  it  is  objected  by  tbe  appellant  that 
the  instruction  in  hand  was  erroneous  be- 
cause it  told  the  Jury  if  the  evidence  bearing 
on  plaintiff's  case  evenly  balanced,  or  pre- 
ponderated in  favor  of  tbe  defendant  tbe 
plaintiff  could  not  recover.  The  latter  part 
of  the  instruction  comes  close  to  defining  it 
and  thereby  obviating  appellant's  second  con- 
tention.   It  at  least  removes  all  uncertainty 
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aR  to  the  significance  of  the  expression  "pre- 
ponderance of  the  evidencei" 

The  appeal  la  without  merit,  and  we  affirm 
the  Judgment 

BliAND,  P.  J.,  and  BABOLAY,  J.,  concur. 


IfUTH  T.  ST.  rX)UIS  TRUST  CXJ. 

(Court  of  Appeals  of  St  Louis,  Mo.    April  15. 

1902.) 

BANKS— TELLER— IMPLIED  AUTHORITY— CER- 
TIFICATION OP  CHBCK&-FRAUD-EVIDENCB— 
lUPBACHINO  WITNESS— HARMLESS  ERROR— 
PAROL  EVIDENCE— VARYINO  WRITTEN  CON- 
TRACT. 

1.  The  teller  of  a  banking  institutiou  has  do 
implied  authority  to  certify  checks,  though  au- 
thority may  be  implied  from  his  conduct  in  cer- 
ti^ing  checks,  and  the  subsequent  payment  of 
them  by  the  mstitutiou. 

2.  In  an  action  against  a  bank  by  the  payee 
of  a  certified  check,  the  defense  was  fraud. 
It  appeared  that  plaintiff  and  his  brother,  as 
a  firm,  had  on  deposit  with  defendant  a  little 
orer  |2,000,  when  a  check  of  the  firm,  pay- 
able to  plaintiff,  was  certified  at  plaintiff's  re- 
quest; tiiat  the  same  was  retained  10  months 
before  presentation,  during  which  the  account 
was  drawn  down  to  $96,  and  plaintiff  borrow- 
ed several  thousand  dollars,  falsely  stating  to 
the  notary  before  whom  a  mortgage  was  ac- 
knowledged that  he  was  unmarried.  His  ex- 
planation as  to  the  delay  in  presentment  was 
that  he  had  given  the  check  to  his  wife  to  de- 
posit and  supposed  she  had  done  so  until  he 
found  it  just  before  presentment.  His  mar- 
riage certificate  showed  he  was  not  married 
when  he  claimed  to  have  given  his  wife  the 
check,  but  he  testified  that  he  had  in  fact 
been  married  prior  to  that  time,  but  that  the 
ceremony  evidenced  by  the  certificate  had 
been  performed  to  please  his  mother.  It  was 
shown  that  plaintiff  knew  the  bank's  teller  was 
not  in  the  habit  of  charging  up  certified  checks 
until  drawn.  Held,  that  the  evidence  was  suf- 
ficient to  send  the  question  of  fraud  to  the 
jury. 

3.  Where,  in  an  action  against  a  bank  by 
the  payee  of  a  cwtlfied  check  held  by  him  for 
10  months  before  presentment  the  defense  was 
fraud,  and  plaintiff  denied  that  he  told  a  cer- 
tain person  that  when  giving  a  mortgage  for  a 
loan,  during  the  time  he  had  the  dteck,  he  had 
falsely  stated  himself  unmarried,  it  was  er- 
ror to  permit  such  person  to  testify  that  plain- 
tiff did  make  such  statement  to  him,  since  the 
impeachment  was  on  a  collateral  matter. 

4.  The  impeachment  of  a  party  on  a  collat- 
eral matter  by  testimony  that  he  had  stated  he 
told  a  falsehood  when  acknowledging  a  deed  of 
trust  was  harmless  error;  the  party,  wheu  tes- 
tifying, having  admitted  the  falsehood. 

5.  Where  a  certified  check  given  by  a  firm 
to  one  of  Its  memt)ers  was  retained  by  the 
payee  10  months,  during  which  the  account 
was  drawn  out  and,  in  an  action  on  the  check, 
the  defense  was  fraud,  it  was  proper  to  admit 
evidence  of  a  conversntion  between  plaintiff 
and  the  teller  at  the  time  of  certification  tend- 
ing to  show  that  it  was  understood  that  the 
check  should  be  presented  in  a  few  days;  snch 
evidence  not  tending  to  vary  the  written  con- 
tract, but  bring  a  material  fact  on  the  issue 
of  fraud. 

Appeal  from  circuit  court,  St  Louis  coun- 
ty; John  W.  McEIhinney,  Judge. 

Action  by  Wllliajn  K.  Muth  against  the  St 
Louis  TruBt  Company.  From  a  judgment 
tor  defendant,  plaintiff  appeals.    Affirmed. 


The  salt  Is  on  a  certified  check  drawn 
by  B.  O.  Muth  &  Co.  on  the  St  Lotila  Tmst 
Company  in  favor  of  W.  E.  Muth,  plaintUT, 
for  il,950,  dated  January  14,  1897.  Across 
the  face  of  the  check  are  written  these 
words:  "Good.  St  Louis  Trust  Company,  by 
F.  P.  Jones,  TelL"  The  answer  was,  first, 
a  general  denial  for  want  of  authority  in 
Jones,  as  teller,  to  certify  the  check,  and  the 
following  paragraph,  to  wit:  "And  for  fur- 
ther answer  to  the  plaintiff's  amended  peti- 
tion, the  defendant  states  that  the  drawer 
of  the  said  check  was  E.  G.  Muth  &  Co., 
a  copartnership  firm  composed  of  E.  O.  Math 
and  the  plaintiff,  who  were  brothers,  and  en- 
gaged In  the  shoe  business  In  the  city  of 
St.  Louis;  that  the  said  B.  G.  Muth  and  the 
plaintiff,  W.  B.  Muth,  consph«d  tc^ether 
for  the  purpose  of  defrauding  the  defendant 
in  the  amount  of  $1,950,  the  face  value  of 
the  said  check,  and  that  the  plahitiff  Is  not 
in  equity  and  good  conscience,  entitled  to  re- 
cover anything  thereon;  that  the  said  K.  G. 
Muth  and  W.  E.  Muth,  having  obtained  from 
defendant's  employ^  an  apparent  certifica- 
tion or  statement  that  the  said  check  was 
good,  at  a  time  when  the  same  was  in  fact 
good,  proceeded  wrongfully  and  fraodulently 
to  draw  out  from  the  deposit  account  of 
E.  G.  Muth  &  Co.  all  of  the  money  due 
thereon,  and  tbereby  to  deprive  the  defend- 
ant of  the  means  to  make  payment  of  the 
said  check,  with  the  fraudulent  Intent  of 
calling  upon  the  defendant  to  make  paymott 
of  the  said  $1,950  called  for  by  the  said 
check  thereafter,  and  to  compel  paymoit 
thereof;  that  through  the  making  and  nego- 
tiation of  checks  of  later  date,  which  were 
presented  to  the  defendant  for  payment,  and 
allowed  to  reach  the  defendant  throng  or- 
dinary business  channels,  such  as  indicated 
no  fraud  or  wrongful  intention,  there  was  ob- 
tained from  the  defendant  all  of  the  money 
on  deposit  to  the  credit  of  B.  G.  Muth  &  Co., 
except  the  nun  of  $96;  and  the  defendant 
charges  and  states  that  the  said  later  checks 
were  drawn  by  B.  G.  Muth  &  Co.  for  the 
purpose  and  with  the  actual  intent  to  get 
the  amount  of  money  which  was  then  on  de- 
posit, and  to  thereafter  insist  on  the  pay- 
ment of  the  check  for  $1,950.  In  this  way 
cheating  and  defrauding  the  defendant  out 
of  the  amount  thereof.  And  the  defendant 
states  that,  by  reason  of  said  firaudnlent 
conspiracy  and  intent,  the  plaintiff  Is  not  en- 
titled to  recover  on  the  claim  her^n," — and 
several  other  special  defenses,  not  necessary 
to  note,  as  they  were  not  submitted  to  the 
Jury. 

The  undisputed  facts  are  that  F.  P.  Jones 
was  the  paying  teller  of  the  defendant,  and 
that  on  January  14,  1897,  the  partnership  of 
B.  G.  Muth  &  Co.,  composed  of  B.  Q.  Mntb 
and  plaintiff,  had  to  Its  credit  on  their  de- 
posit account  with  defendant  over  $2,000: 
that  B.  6.  Muth  was  the  acting  member  of 
the  firm  of  E.  G.  Muth  &  Co.,  and  bad  for  a 
c<Hi8lderabIe  p«1od  of  time  larlor  to  January 
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14,  1897,  deposited  the  moneys  of  the  firm 
Tvith  tbe  defendant  from  time  to  time,  and 
drawn  the  checks  of  the  firm  against  these 
deposits;  that  tbe  check  In  question  was 
drawn  by  B.  G.  Muth  &  Co.,  and  presented 
to  F.  P.  Jones,  as  paying  teller,  at  the  comi- 
ter  of  defendant,  by  plalntift,  in  the  presence 
of  E.  6.  Muth,  with  the  request  from  plain- 
tiff for  exchange  on  New  York;  that  In  dis- 
cussing the  matter,  and  after  plaintiff  found 
that  exchange  on  New  York  would  cost  him 
something,  at  the  suggestion  of  Jones,  plain- 
tiff concluded  to  retain  the  check,  with  Jones* 
certiflcatlon,  and  that  Jones  did  then  and 
there  write  the  Indorsement  found  on  tbe 
face  of  tbe  check,  and  certified  that  it  was 
good;  tbat  plaintiff  kept  his  individual  de- 
posit accomit  with  tbe  Union  Trust  Company; 
tbat  tbe  check  in  suit  was  retained  by  plain- 
tiff for  over  10  months  without  being  pre- 
sented toe  payment,  and  without  being  pnt 
in  circulation;  that,  after  keeping  the  check 
about  10  months,  plaintiff  deposited  it  wicb 
the  Union  Trust  Company  to  tbe  credit  of 
bis  individual  account;  tliat,  when  the  check 
reached  the  defendant,  it  refused  to  honor 
it,  and  plaintiff  was  induced  by  the  Union 
Trust  Company  to  take  it  up;  that,  after 
repossessing  himself  of  the  check,  this  suit 
was  brought  The  deposit  account  of  B.  Q. 
Muth  &  Co.  was  not  cbarged  by  Jones  with 
tbe  check  when  he  certified  it,  nor  was  any 
entry  made  in  any  account  book  of  defend- 
ant charging  up  tbe  check,  nor  was  any 
m«morandimi  made  by  Jones  of  the  fact 
tbat  he  had  certified  it  On  the  date  tbe 
check  was  presented  and  certified,  the  bal- 
ance to  tbe  credit  of  B.  6.  Muth  &  Co.  on 
the  books  of  defendant  was  $2,105  and  some 
cents.  On  the  9th  of  April  following,  tbe 
balance  was  $2,088.6&  On  the  3d  of  August 
following.  It  had  been  reduced  to  $1,434.13 
by  checks  drawn  by  B.  O.  Muth  &  Co.  On 
August  16th,  a  check  for  $600  was  presented 
and  paid,  and  on  the  20th  day  of  October 
another  for  $525  was  presented  and  paid. 
These  two  checks,  and  one  for  $500.75,  pre- 
sented and  paid  on  June  3,  1897,  were  drawn 
payable  to  the  First  National  Bank  of  Flora, 
111.,  where  the  plaintiff  then  resided.  When 
tbe  check  in  suit  was  presented  to  tbe  de- 
fendant, tbe  deposit  account  of  B.  O.  Mutb 
&  Co.  had  been  drawn  down  to  $96.  In  re- 
spect to  tbe  authority  of  Jones,  as  teller,  to 
certify  checks,  the  evidence  was  that  he  and 
bis  successor  had  been  In  the  habit  of  certify- 
ing checks  for  divers  business  firms  in  tbe 
city  of  St.  Louis,  and  that  the  defendant  had 
honored  and  paid  them;  that  the  firm  of 
B.  O.  Muth  &  Co..  more  than  a  year  previous 
to  the  certification  of  the  check  in  suit,  got 
a  check  certified  by  Jones,  which  it  used  in 
Its  business,  and  which  was  duly  honored 
and  paid  by  the  defendant  Plaintiff  testi- 
fied that  he  was  a  dentist;  that  he  and  his 
brother  prior  to  January  14,  1897,  were  en- 
gaged in  several  business  enterprises  In  the 
city  of  St  Louis;  that  he  furnished  most  of 


the  money,  and  tbat  tbe  management  of  the 
enterprises  was  intrusted  entirely  to  his 
brother,  B.  6.  Mutb,  he  (plaintiff)  being  en- 
gaged in  the  practice  of  his  profession;  tbat 
these  enterprises  were  all  closed  up  pcior 
to  January  14,  1897,  and  tbat  the  chedK!  In 
question  was  given  to  liquidate,  in  part  the 
Indebtedness  of  B.  O.  Mutb  to  blm  for  money 
loaned  to  B.  G.  Muth  during  their  Joint  op- 
erations in  business;  tbat  he  resided  at 
Flora,  111.,  when  the  check  was  given  to 
him  and  certified,  and  that  he  continued  to 
reside  there  until  some  time  after  the  check 
was  presented  for  payment;  that  he  did  not 
know  that  bis  brother  was  drawing  money 
from  tbe  defendant  after  tbe  certiflcatlon  of 
the  check;  and  tbat  he  received  no  part  of 
the  said  fund,  nor  any  benefit  therefrom.  B. 
O.  Muth  did  not  testify.  On  tbe  part  of 
the  defendant  it  was  shown  tbat  there  was 
no  express  authority  conferred  by  by-law 
or  resolution  of  the  board  of  directors  of  tbe 
defendant  on  its  teller  to  certify  checks. 
Jones  testified  that  be  was  paying  and  note 
teller;  that  tbe  defendant  bad  no  cashier, 
and  that  be  was  under  tbe  secretary  and 
president  of  the  company;  that  as  paying 
teller,  be  had  charge  of  tbe  notes  and  collat- 
erals, and  paid  checks;  that  he  was  not  an 
officer  of  the  company;  that  he  waa  in  tlie 
savings  department  of  the  company,  as  a 
clerk,  and  was  the  highest  clerk  in  that  de- 
partment but  bad  no  clerk  or  clerks  work- 
ing under  him.  He  stated  tbat  he  had  cer- 
tified checka  for  the  accomodation  of  the  cus- 
tomers of  the  defendant;  that  such  checks 
were  usually  presented  for  payment  In  a  few 
days  after  they  were  certifled;  and  tbat 
it  was  not  bis  custom  to  charge  them  np  to 
the  account  of  tbe  drawers  until  they  were 
presented  for  payment  and  paid.  Over  the 
objection  of  plaintiff's  'counsel,  Jonea  was 
permitted  to  state,  in  substance,  that  when 
the  check  In  suit  was  cotifled,  it  was  with 
the  onderstandlng  that  it  would  be  presented 
In  a  few  days  for  payment  and  that  be  did 
not  charge  tbe  account  of  E.  G.  Muth  &  Co. 
with  the  check.  On  cross-examination,  plain- 
tiff testified  that  he  kept  the  check  for  two 
or  three  weeks,  and  then  indorsed  it  and 
gave  it  to  his  wife,  with  instructions  to  depos- 
it it  in  the  Union  Trust  Company  to  his  credit; 
that  he  thought  nothing  more  about  It  imtil 
nearly  ten  months  afterwards,  when  he  was 
Informed  by  bis  wife  that  there  was  not 
enough  money  to  his  credit  in  the  Union 
Trust  Company  to  meet  a  check  for  $200 
which  be  bad  drawn  In  her  favor;  that  he 
was  surprised  at  this  Information,  as  he 
thought  he  had  at  least  $2,000  to  his  credit 
with  the  Union  Trust  Company,  and,  in  look- 
ing through  his  canceled  checks  for  the  pur- 
pose of  ascertaining  what  was  wrong  with 
bis  account  be  ran  across  the  check  among 
tbe  canceled  checks;  and  that  be  then  took 
the  check  and  deposited  it  Over  the  objec- 
tion of  plalntifTs  counsel,  tbe  plaintiff  was 
required  to  testify  on  cross-examination  that 
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bis  marriajre  was  not  celebrated  until  June 
17,  1897,  and  that  in  tbe  summer  of  1897  he 
borrowed  $3,000,  and  gave  a  deed  of  trust 
on  real  estate  as  security,  and  that  be  de- 
clared to  tbe  notary  who  took  and  certified 
his  acknowledgment  to  tbe  deed  that  he  was 
single  and  unmarried.  In  explanation  of  bis 
marital  relations,  be  testified  that  in  1895 
be  and  bis  wife  went  before  a  Justice  of  tbe 
I>eace  in  tbe  state  of  lUInois,  and  acknowl- 
edged before  bim  fbat  they  took  each  other 
for  husband  and  wlfe^  and  that  afterwards, 
to  please  his  mother,  he  bad  tbe  marriage 
ceremony  performed  between  hlms^f  and 
wife  in  tbe  city  of  Memphis.  In  respect  to 
the  acknowledgment  of  the  deed,  he  acknowl- 
edged that  he  made  a  false  statement  In 
respect  to  borrowing  the  $3,000  when  he  had 
tbe  check  in  bis  possession,  tbe  only  explana- 
tion he  gave  was  that  be  was  building  a 
house,  and  that  he  borrowed  tbe  money  of  a 
buUding  and  loan  association.  Over  the  ob- 
jection of  plaintifF's  counsel,  plaintiff  was  re- 
quired to  give  bis  version  of  a  conversation 
had  about  the  acknowledgment  of  the  deed 
of  trust  with  one  Stewart,  and  was  asked 
if  be  did  not  acknowledge  to  Stewart  that  he 
lied  when  be  represented  himself  as  a  single 
man  to  the  notary.  He  denied  that  he  made 
any  such  acknowledgment  Stewart  was  put 
on  the  stand,  and  permitted  to  testify  that 
plaintiff  did.  In  tbe  conversation,  acknowl- 
edge that  be  had  lied  when  he  acknowledged 
the  deed  as  a  single  man. 

For  plaintiff  tbe  court  gave  the  following 
instructions:  "(1)  The  court  instructs  the 
jury  that  the  indorsement  on  tbe  face  of 
tbe  check  sued  on  is  in  proper  form  to  con- 
stitute a  certification  thereof;  and  the  court 
Instructs  you  that  if  you  find  from  the  evi- 
dence that  F.  P.  Jones,  defendant's  paying 
teller,  at  the  time  of  making  said  Indorse- 
ment bad  authority,  or  apparent  authority, 
as  defined  in  these  instructions,  to  make 
the  indorsement  of  certification  upon  said 
check,  and  if  you  further  find  from  the  evi- 
dence that  plaintiff  acted  in  good  faith  and 
without  fraud,  as  defined  in  another  Instruc- 
tion herewith  given,  then  your  verdict  must 
be  for  the  plaintiff."  "(3)  Tbe  court  in- 
structs the  jury  that  plaintiff  is  not  requir- 
ed to  prove  that  defendant's  paying  teller 
had  actual  authority  conferred  upon  him  by 
defendant  to  certify  checks,  but  that  plain- 
tiff had  the  right  in  good  faith,  to  rely  upon 
the  apparent  authority  of  said  paying  teller 
to  certify  checks.  And  the  court  further  in- 
structs you  that  whenever  a  person  has  held 
out  another  as  bis  agent  authorized  to  act 
for  bim  in  a  given  capacity,  or  has  knowing- 
ly and  without  dissent  permitted  such  oth- 
er to  act  as  his  agent  in  such  capacity,  or 
where  bis  habits  and  course  of  dealing  have 
been  such  as  to  reasonably  warrant  the  pre- 
sumption that  such  other  was  his  agent  au- 
thorized to  act  in  that  capacity,  whether  it 
be  In  a  single  transaction  or  In  a  series  of 
transactions,  bis  antborlty  to  such  other  to 


act  for  him  in  that  capacity  wm  be  condn- 
sively  presumed,  so  far  as  it  may  be  neces- 
sary to  protect  the  rights  of  third  persons 
who  have  relied  thereon  In  good  faltli,  and 
In  the  exercise  of  reasonable  prudence,  and 
tbe  principal  will  not  be  permitted  to  denr 
that  such  other  was  not  his  agent  authorized 
to  do  tbe  act  that  be  assumed  to  do,  provided 
that  act  was  within  the  real  or  apparent 
scope  of  the  presumed  authority."  "(5)  The 
court  instructs  the  Jury  that  if  you  find  from 
the  evidence  that  the  cbeck  sued  on  was 
certified  by  the  authority  of  tbe  defendant 
company,  and  that  at  the  time  <rf  said  cer- 
tification th«'e  was  sufilcient  funds  of  the 
maker  of  said  check  on  deposit  with  defend- 
ant to  pay  said  check,  then  defendant  had 
tbe  right  to  retain  out  of  the  funds  of  said 
maker  a  sufficient  amount  to  pay  said  cbeck 
whenever  the  same  might  l>e  presented.  )t:i 
The  court  Instructs  tbe  jury  that.  If  they 
find  from  tbe  evidence  that  at  the  time  the 
check  sued  on  was  presented  to  defoidant 
for  certification,  there  were  sufficient  funds 
of  tbe  drawer  on  deirasit  with  tbe  defendant 
to  pay  the  same,  that  it  became  tbe  duty  of 
tbe  defendant  to  retain  said  funds  to  pay 
said  cbeck,  provided  the  jury  finds  from  tbe 
evidence  that  defendant's  teller  had  authori- 
ty to  certify  said  check."  "(10)  The  conrt 
instructs  the  jury  that  If  they  find  for  the 
plaintiff  In  this  case,  they  will  asseos  his 
damages  in  the  sum  of  $1,950,  and  Interest 
thereon  at  the  rate  of  6  per  cent  per  an- 
num from  the  2gth  day  of  November,  1897." 
On  its  own  motion  tbe  court  gave  tbe  fol- 
lowing: "(4)  The  court  Instructs  the  Jury 
that  if  they  find  from  the  evidence  that 
checks  were  certified  by  the  paying  tellers 
of  the  defendant  company,  and  If  yon  fur- 
ther find  from  the  evidence  that  said  certifi- 
cations were  made  in  the  general  coarse  of 
the  defendant's  business,  and  If  yon  ftu^er 
find  that  plaintiff,  in  good  faith,  dealt  with 
said  defendant  company  on  the  basis  of  said 
course  of  business,  and  if  yon  further  find 
from  tbe  evidence  that  tbe  officers  of  de- 
fendant knew  of  said  course  of  business, 
then  the  defendant  will  be  bound  by  the  act 
of  its  paying  teller  in  making  the  certifica- 
tion of  the  check  sued  on,"— and  refused  the 
following:  "(2)  The  court  instructs  the  jury 
that  F.  P.  Jones,  as  tell»'  of  defendant  com- 
pany, by  virtue  of  his  position  as  such  pay- 
ing teller,  had  Inherent  authority  to  certify 
checks,  and  bind  tbe  defendant  thereby." 
"(4)  The  court  instructs  the  Jury  that  if 
they  find  from  the  evidence  that  checks  were 
certified  by  the  paying  tellers  of  the  defend- 
ant company,  and  if  you  fnrtb»'  find  from 
the  evidence  that  said  certifications  were 
made  in  the  general  course  of  the  defend- 
ant's business,  and  if  you  further  find  that 
plaintiff  In  good  faith  dealt  with  said  de- 
fendant company  on  tbe  basis  of  said  coarse 
of  business,  and  If  you  further  find  from  tbe 
evidence  that  the  officers  of  defendant  knew 
of  said  course  of  business,  or  by  the  exercise 
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uf  proper  diligence  ought  to  have  known  of 
said  course  of  business,  then  In  this  case  the 
officers  of  said  company  will  be  presumed 
to  have  known  of  such  coarse  of  business, 
and  defendant  will  be  bound  by  the  act  of 
Its  paying  teller  In  making  the  certification 
of  the  check  sued  on."  "(8)  The  court  In- 
structs the  jury  that  there  Is  no  proof  of 
fraud  In  this  case." 

For  the  defendant  the  court  gave  the  fol- 
lowing   iDBtmctlons:      "(1)  The    court    In- 
structs the  Jury  that  unless  they  find  from 
the  evidence  that  Frank  P.  Jones,  the  per- 
son whose  name  appears  on  the  face  of  the 
writing  offered  by  the  plaintiff,  was  author- 
ized or  held  out  to  the  public  by  the  defend- 
ant company  as  being  authorized  to  certify 
or  mark  'Good'  writings  or  checks  of  the 
character  of  the  paper  sued  on  by  plaintiff, 
they  will  find  for  the  defendant    And  the 
court  states  to  the  Jory  that  the  fact  that 
the  said  Frank  P.  Jones  signed  himself  as 
teller'  or  was  designated  or  called   'teller,' 
or  'paying  teller,'  of  the  defendant  company, 
is  not  of  Itself  sufficient  to  Justify  the  con- 
clusion that  the  said  Jones  was  clothed  with 
any   such   authority."     "(3)  The   court   In- 
structs the  jury  that  one  who  deals  with  an 
agent  is  pat  upon  Inquiry  as  to  the  extent 
of  the  agent's  authority,  and  assumes  the 
risk  of  the  agent  having  authority  to  bind 
bis  principal  In  the  transaction  in  which  they 
are  engaged;    but  If  the  principal  has  held 
out  the  agent  as  having  authority  to  trans- 
act the  business,  or  knowingly  permitted  the 
agent  to  so  act,  the  agent  will  be  concln- 
sively    presumed    to    have    the    authority, 
-whether  it  has  actually  been  conferred  upon 
him  or  not.    (4)  The  court  Instructs  the  jury 
that  if  they  find  from  the  evidence  that  the 
-writing  or  paper  sued  upon  by  the  plaintiff 
-was  marked  or  certified  'Good'  In  the  name 
of  the  defendant  by  an  emiployg,  and  that 
the  plaintiff-obtained  sacb  marking  or  certifi- 
cation in  pursuance  of  a  design  or  plan  to 
defraud  the  defendant  by  keeping  or  secret- 
ing the  said  pai>er  for  such  time  as  might  be 
necessary  to  permit  the  money  represented 
by  said  paper  to  be  drawn  out  upon  other 
orders,  writings,  or  checks,  with  the  Inten- 
tion of  then  presenting  the  said  writing,  and 
demanding  payment  of  the  amount  ordered 
therein  to  be  paid,  the  jury  will  find  for  the 
defendant.    (5)  The  court  instructs  the  jury 
that  If  they  find  from  the  evidence  that  the 
plaintiff  and  one  E.  G.  Muth,  his  brother,  con- 
federated or  conspired  together  to  defraud 
the  defendant  by  placing  It  in  such  a  posi- 
tion that  It  might  be  called  upon  to  pay  the 
amount  of  the  writing  or  check  sued  upon 
by   plaintiff,  after  having  already  paid  out 
upon   other  orders  or  checks  the  money  to 
the  credit  of  the  drawer  or  drawers  of  such 
order  Mr  check,  and  that  the  plaintiff  is  in 
possession  of  the  Instrument  sued  on,  as  a 
part   of  such   confederation   or  conspiracy, 
the  Jury  will  find  for  the  defendant."     "(i) 
Tou  are  the  sole  judges  of  the  weight  of  the 


evidence  and  the  credibility  of  the  witness- 
es, and,  in  determining  the  same,  you  will 
consider  the  character  and  reputation  of  any 
witness.  If  shown,  his  bias  and  prejudice, 
and  also  the  Interest,  if  any,  any  witness 
may  have  in  the  result  of  the  case;  also  the 
consistency  and  probability,  and  the  reason- 
ableness or  imreasonableness,  of  his  testi- 
mony, as  compared  with  the  other  testimo- 
ny in  the  case,  of  each  witness'  testimony, 
viewed  in  the  light  of  all  the  facts  and  dr- 
cumstances  proven  In  the  case.  If  you  be- 
lieve that  any  witness  has  -willfully  sworn 
falsely  to  any  material  fact  in  the  case,  you 
will  disregard  such  false  testimony,  and  you 
may  disregard  any  part  or  all  of  snch  wit- 
ness' testimony.  (8)  The  court  Instructs  the 
Jury  that  any  nine  or  more  of  the  jurors 
concurring  may  return  a  verdict.  If  all  of 
the  jurors  concur  in  the  vodict,  the  foreman 
alone  should  sign  it;  but,  if  rendered  by  a 
less  number  than  the  entire  panel,  the  ver- 
dict should  be  signed  by  all  the  jurors  who 
agree  to  it" 

The  verdict  (by  nine  jurors)  was  for  the 
defendant,  and  after  an  unsuccessful  motion 
for  new  trial,  which  was  filed  in  due  time, 
plaintiff  appealed. 

Thomas  B.  Harlan,  for  appellant  Stew- 
art. Cunningham  &  Eliot,  for  respondent 

BLAND,  P.  J.  (after  stating  the  facts). 
1.  When  the  case  was  here  before  (88  Mo. 
App.  686),  it  was  found  from  the  evidence 
that  the  defendant  had  fnlly  entered  upon 
the  domain  of  banking,  in  respect  to  receiv- 
ing deposits  and  paying  out  money  on  checks,' 
and  that  it  should  be  held  to  have  accepted 
the  incidents  and  responsibilities  incident  to 
that  department  of  banking,  and  that  it  had 
the  power  to  certify  checks  drawn  on  it  and 
that  when  it  certified  a  check  It  assumed  an 
obligation  the  same  in  degree  as  a  bank 
would  have  contracted  by  doing  a  like  act 
It  was  not  held,  however,  that  Jones,  as  pay- 
ing teller,  was,  by  virtue  of  his  employment 
clothed  with  authority  to  certify  checks,  but 
that  if  this  authority  existed,  it  must  be  in- 
ferred from  the  course  or  conduct  of  Jones 
In  regard  to  the  certification  of  checks,  and 
the  payment  of  them  afterwards  by  the  de- 
fendant In  Walker  v.  Bank,  5  Mo.  App., 
loc.  clt  217,  it  is  said  that  a  teller  of  «  bank 
"is  an  agent  acting  under  a  special  or  ex- 
press authority,  and  not  one  so  appointed  by 
a  principal  that  there  can  arise  any  implica- 
tion of  undefined  powers."  In  1  Morse, 
Banks  (3d  Ed.)  {  413,  It  is  said  that  "the 
cashier,  president  and  teller  [of  a  bank]  have 
Inherent  power  to  certify  checks,"  but  that 
"the  authority  of  a  subordinate  officer  to  cer- 
tify must  be  shown  by  a  course  of  dealing 
or  actual  authorization."  In  2  Danld,  Neg. 
Inst  8  1610,  the  author  says,  "The  cashier 
[of  a  bank]  undoubtedly  has  implied  power 
to  certify  checks."  In  5  Am.  &  Eng.  Bnc. 
Law  (2d  Ed.)  p.  1052,  it  is  said,  "The  presi 
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dent,  cashier,  and  teller  may,  by  virtue  of 
tlielr  position,  bind  the  bank  by  certifying 
cbecl»  when  presented  to  them  in  the  due 
course  of  business."  In  support  of  the  texts 
In  Morse  on  Banks  and  Banking,  and  of  the 
American  &  Einglish  Encyclopedia  of  Law, 
that  a  teller,  by  virtue  of  his  position.  Is  au- 
thorized to  certify  checks,  New  York  cases 
only  are  cited.  The  weight  of  authority  un- 
doubtedly Is  that  the  cashier  of  a  bank  has 
inherent  authority  to  certify  checks.  Mer- 
chants' Nat.  Bank  v.  State  Nat  Bank,  10 
WaU.  648,  19  L.  Ed.  lOOS;  Marthi  v.  Webb, 
110  U.  S.  7,  3  Sup.  Ct.  42S,  28  L.  Ed.  49. 
Outside  of  the  state  of  New  York,  we  have 
not  been  able  to  find  any  case  holding  that  a 
teller  has  implied  authority  to  certify  checks. 
His  iwwers  seem  to  be  limited  to  passing  on 
the  genuineness  of  slg^natures  to  checks  pre- 
sented for  payment,  and  In  paying  out  the 
money  of  the  bank  on  checks.  Such. power 
seems  to  us  to  be  denied  to  him  In  Walker  t. 
Bank,  supra;  and  we  hold  that  the  court  did 
not  err  in  refusing  to  instruct  that  Jones,  as 
teller,  had  Implied  autliorlty  to  certify  the 
check  in  suit. 

2.  Where  the  power  Is  habitually  exercised 
by  an  agent  such  as  a  teller  of  a  bank,  with 
tlie  knowledge  and  acquiescence  of  the  bank, 
the  exercise  of  the  power  defines  and  estab- 
lishes, as  to  the  public,  the  power  so  exercised; 
or,  as  Mr.  Mcchem  states  the  rule:  "The  au- 
thority of  an  agent  In  any  given  case,  there- 
fore, is  an  attribute  of  the  character  bestow- 
ed upon  blm  In  that  case  by  the  principaL 
Thus,  if  the  principal  has  by  his  express  act, 
or  as  the  logical  and  legal  result  of  his  words 
or  conduct,  impressed  upon  the  agent  the 
character  of  one  authorized  to  act  or  speak 
for  him  In  a  given  capacity,  authority  so  to 
speak  and  act  follows  as  a  necessary  at- 
tribute of  the  character;  and  the  principal 
having  conferred  the  character,  will  not  be 
heard  to  assert  as  against  third  persons  who 
have  relied  thereon  in  good  faith,  that  he  did 
not  Intend  to  Impose  so  much  authority,  or 
that  he  had  given  the  agent  express  instruc- 
tions not  to  exercise  it  The  latter  question 
is  one  to  be  settled  between  the  agent  and 
himself.  It  rested  with  the  principal  to  de- 
termine in  the  first  Instance  what  character 
he  would  impart  but  having  made  the  de- 
termination and  Imparted  the  character,  he 
must  be  held  to  have  Intended,  also,  the  usual 
and  legal  attributes  of  that  character."  See, 
also,  Johnson  v.  Hurley,  115  Mo.  513,  22  S. 
W.  492.  The  court  very  properly  submitted 
the  question  of  Jones'  authority  to  certify  the 
check  to  the  Jury,  under  what  we  find  to  be 
appropriate  Instructions,  In  the  light  of  all 
the  facts  and  circumstances  of  the  case. 

3.  It  is  strenuously  urged  by  plaintiff's 
counsel  that  there  is  no  evidence  that  the  cer- 
tification of  the  check  was  procured  with  a 
fraudulent  design  to  cheat  the  defendant 
There  Is  nothing  In  the  mere  fact  of  getting 
the  teller  to  certify  the  check  that  squints 
at  fraud,  bnt  a  design  to  defraud  is  not  al- 


ways susceptible  of  proof  by  a  single  act 
Such  designs  are  usually  made  out  by  a  sue- 
cession  of  acts  culminating  in  the  fraiid.  In 
such  cases  the  whole  course  of  conduct  In  re- 
spect to  the  main  fact  should  be  talcen  into 
consideration  In  determining  whether  or  not 
there  was  a  fraudulent  design  and  tbe  con- 
duct of  the  fraud  feasor  from  the  Inception 
to  the  culmination  of  the  transaction  should 
be  considered  and  weighed  as  a  wholes  tn  or- 
der to  arrive  at  a  correct  conclusion  as  to  hb 
original  'purpose.  When  the  evidence  of 
plaintiff  Is  considered  as  a  whole;  it  would 
tax  the  credulity  of  the  most  unsophisticated 
man  to  arrive  at  the  conclusion  that  there 
was  a  total  absence  of  evidence  of  fraud. 
His  retention  of  the  check  for  10  months  In 
his  possession  without  any  attempt  to  use  it: 
his  borrowing  money  In  the  meantime,  and 
paying  Interest  thereon  vrhea  the  check  was 
earning  no  interest;  his  unsatisfactory  expla- 
nation of  what  he  did  with  the  check;  his 
attempt  to  reconcile  his  statement  that  he 
gave  his  wife  the  check,  when  the  certificate 
of  his  marriage  shows  that  he  was  not  mar- 
ried, in  fact,  until  a  much  later  date;  tbe  fact 
that  the  three  last  checks  drawn  against  the 
deposit  were  made  payable  to  a  bank  in 
Flora,  nL,  where  he  then  resided;  tbe  fact 
that  in  a  former  experience  with  Jones,  de- 
fendant's teller,  he  had  learned  that  Jones 
was  not  In  the  habit  of  charging  certified 
checks  to  the  account  of  the  drawers  until 
after  the  checks  were  paid;  the  fact  that  E. 
O.  Muth,  his  brother,  did  not  testify;  tbe  fact 
of  his  confessed  falsehood  before  the  notary, 
—all  conspired  to  prove  that  there  probably 
was  a  covert  design  on  his  and  his  brother's 
part  to  cheat  and  defraud  the  defendant  by 
means  of  the  certified  check,  and,  we  think, 
fiu-nlshed  ample  evidence  of  fraud  to  hare 
warranted  the  court  to  submit  that  issue  to 
the  jury,  which  it  did  do  hi  appropriate  hi- 
stnictlons. 

5.  It  Is  contended  that  the  Impeachment  at 
plaintiff  by  Stewart  was  on  a  collateral  mat- 
ter, and  for  this  reason  was  error.  We  agree 
with  this  contention.  A  witness  cannot  be 
Impeached  on  matters  collateral  to  the  Is- 
sues. But  we  are  unable  to  see  how  plaintiff 
could  have  been  prejudiced  by  the  Impeach- 
ing testimony  of  Stewart  He  bad  thorongh- 
ly  impeached  himself  by  his  own  testimony 
In  respect  to  the  same  matter,  by  admitting 
that  he  had  lied  to  the  notary  who  took,  and 
certified  his  acknowledgment  to  the  deed  of 
trust  The  testimony  of  Stewart  could  add 
nothing  to  defendant's  self-impeachment 

0.  Plaintiff  assigned  as  error  the  admission 
of  the  conversation  between  plaintiff  and 
Jones  at  the  time  the  check  was  certified. 
The  point  is  that  the  conversation  tended  to 
vary  the  written  contract  indorsed  on  the 
face  of  the  check.  The  conversation  had  no 
such  tendency.  It  only  tended  to  show  that 
Jones  expected  the  check  would  be  presented 
for  payment  in  a  few  days,  and  that  plahi- 
tiff  tacitly  assented  thereto.    There  was  no 
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contract  that  It  sbould  be  presented  at  any 
particular  time.  There  was  nothing  said  mr 
agreed  to  whereby  the  contract  Implied  by 
tbe  collficatlon  was  In  the  least  qoallfled, 
and  we  think  this  evidence  was  admlasible, 
not  for  the  purpose  of  showing  any  altera- 
tion in  the  contract,  but  as  a  fact  to  be  con- 
sidered along  with  all  the  other  facts  tending 
to  prove  the  fraud  alleged  in  the  answer. 

After  a  careful  examination  of  the  record, 
trhlch  is  very  voluminous,  and  going  ovw  the 
briefs  and  authorities  submitted  by  counsd, 
we  have  failed  to  discover  any  reversible  er- 
ror in  the  record,  and  affirm  the  Judgment. 

BARCLAY  and  GOODE,  JJ.,  concur. 


MITCHELL  T,   STOBDABD   COUNTY 

BANK. 
(Court  of  Appeals  of  Kentucky.    April  26 

1002.) 
"Not  to  be  officially  reported." 
Petition  for  rehearing.    Denied. 
For  former  reports,  see  65  S.  W.  838,  and 
Cft  8.  W.  823. 

R.  A.  Mitchell,  for  appellant.  Robertomx 
&  Thomas,  for  appellee. 

HOBSON,  J.  AppeUant'a  petition  for  re- 
bearing  is  overmled.  The  judgment  for  cost 
is  modffied  so  as  to  adjudge  no  cost  against 
appellees  Gus  Thomas,  W.  W.  Robertson,  W. 
M.  Smith,  J.  G.  Flournoy,  and  J.  E.  Robbins; 
also  no  cost  against  P.  W.  Matt,  W.  W.  Mor- 
ris, W.  W.  Meadows,  N.  G.  Morris,  E.  L. 
Reed,  and  W.  T.  Carr.  The  appellees  named 
do  not  recover  cost  The  cost  of  appelant 
on  appeal  shall  be  paid  out  of  the  assigned 
c-state;  and  on  the  return  of  the  action  to 
the  circuit  court  proper  orders  shall  be  made 
to  this  end,  so  as  to  distribute  the  burden 
equitably  on  all  those  upon  whom  it  should 
fall,  if  there  Is  not  enough  of  the  assigned 
estate  nnadministered  to  pay  same.  The 
clerk  of  this  court  will  certify  the  amount  of 
said  cost  to  the  lower  court. 


OLIVER  ▼.  COMMON  WBAI/TH.! 

(Court  of  Appeals  of  Kentucky.     May  1, 

1902.) 

CRIMINAL  UAW— INCRBABBD  PENALTY  UPON 
SECOND  CONVICTION— SUFFICIBNCT  OF 
INDICTMENT— VERDICT. 
1.  Where  an  indictment  for  a  felony  charged 
that  in  a  certain  conrt  ou  a  certain  day  de- 
fendant was  indicted  for  the  crime  of  mali- 
ciously shooting  at  and  wounding  another, 
"with  lute"  a  felony  puaiahable  under  the 
laws  of  the  state  of  Kentucky  by  confinement 
in  the  penitentiary,  and  that  on  a  certain  day 
he  was  found  guilty  of  that  offense  by  the 
verdict  of  a  jury,  and  bis  punishment  fixed 
at  confinement  iu  the  state  penitentiary  for 
the  term  of  five  years,  and  that  afterwards  on 
a  certain  day  Judgment  was  rendered  upon 
that  verdict,   and  that  the  verdict  and  judg- 

'Reported  by  Edirard  W.  Hinet,  Brq.,  ot  the  Frank- 
fort bar,  and  fonnwly  atate  reporter. 


ment  are  still  in  force,  the  number  and  style 
of  the  case  being  given,  it  sufficiently  appear- 
ed from  the  indictment  that  deft^idant  had 
prerioualy  been  convicted  of  a  felony,  and  the 
case  in  which  the  conviction  took  place  was 
sufficiently  identified,  though  the  full  statu- 
tory name  of  the  offense  was  not  given. 

2.  As  the  court  instructed  the  jury  that  it 
should  fix  defendant's  term  of  confinement  at 
ten  years  only  in  the  event  they  fovnd  that 
he  had  been  previously  convicted  of  a  felony 
as  charged  in  the  indictment,  a  verdict  finding 
"the  defendant  guilty  as  charged  in  the  indict- 
ment," and  fixing  "his  punishment  at  ten 
years  iu  the  pemtentlary,  was  a  sufficient 
finding  of  the  previous  conviction  to  authorize 
the  increased  penalty,  though  the  statute  pro- 
vides that  "judgment  in  such  cases  shall  not 
be  given  for  the  Increased  penalty  unless  the 
Jury  shall  find,  from  record  and  other  compe- 
tent evideucot  the  fact  of  former  convictions 
for  felony." 

Appeal  from  circuit  court,  Jefferson  coanr 
ty,  criminal  division. 

"To  be  officially  reported." 

George  Oliver  was  convicted  of  the  offense 
of  maliciously  cutting  and  wounding  another 
with  intent  to  kill,  and  he  appeals.  Af- 
firmed. 

Walter  Darby,  for  appellant  C.  J.  Pratt 
for  appellee. 

HOBSON,  J.  Appellant  was  indicted  In 
the  Jefferson  drcnit  court  for  the  crime  of 
maliciously  cutting  and  wounding  Sallie 
Thomas  with  intent  to  kill,  and  it  was  char- 
ged in  the  indictment  that  he  had  previously 
been  convicted  of  the  crime  of  malicious 
shooting,  and  had  been  convicted,  and  his 
punishment  fixed  at  confinement  In  the  peni- 
tentiary for  five  years.  The  Jury  returned 
the  following  verdict:  "We,  the  Jury,  find 
the  defendant  guilty  as  charged  in  the  indict- 
ment and  fitx  his  punishment  at  ten  years 
in  the  penitentiary."  The  court  entered 
Judgment  on  the  verdict  Appellant  insists 
that  the  indictment  is  Insufficient  to  sustain 
the  verdict  or  to  warrant  a  conviction  toe 
twice  the  time  of  the  first  sentence,  and  that 
the  verdict  is  insufficient  under  the  statute. 
The  part  of  the  indictment  which  refers  to 
the  previous  conviction  is  in  these  words: 
"The  grand  Jurors  of  the  county  of  Jefferson, 
in  the  name  and  by  the  authority  of  the 
commonwealth  of  Kentucky,  accuse  George 
Oliver,  alias  George  Glass,  further,  and  say 
that  the  said  George  Oliver,  alias  George 
Glass,  was  in  the  Jefferson  circuit  court  of 
Jefferson  county,  Kentucky,  at  its  October 
term,  A.  D.  1882,  to  wit  on  the  14th  day  of 
October,  A.  D.  1882,  indicted  by  tbe  grand  Ju- 
rors of  said  county  of  the  crime  of  malicious- 
ly shooting  at  and  wounding  another  with 
Inte  a  felony  punishable  under  the  laws  of 
the  state  of  Kentucky  by  confinement  in  the 
penitentiary;  and  at  the  February  term  of 
said  court,  to  wit  on  the  14th  day  of  Feb- 
ruary, A.  D.  1893,  was  found  guilty  of  said 
offense  by  the  verdict  of  a  Jury  duly  Im- 
paneled in  and  sworn  by  said  court  to  try 
said  cause,  and  by  the  verdict  of  said  Jury 
his  punishment  was  fixed  at  confinement  in 
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the  state  penitentiary  for  the  term  of  fire 
years;  and  afterwards,  to  wit  on  the  14th 
day  of  March,  1883,  the  Judgment  of  said 
court  was  rendered  upon  said  yerdict  where- 
by said  Oliver,  alias  Glass,  was  sentenced  to 
conflsement  In  the  state  penitentiary  In  the 
state  of  Kentucky  at  hard  labor  for  a  period 
of  five  years;  which  said  verdict  of  the  Jury 
and  Judgment  of  said  conrt  aforesaid  there- 
upon became  and  has  ever  since  been  in  full 
force  and  effect,  and  has  not  been,  and  is  not, 
vacated,  modified,  set  aside,  or  appealed 
from,  as  will  fully  appear  from  the  record  of 
said  case  In  the  office  of  the  clerk  of  said 
court  and  filed  herewith,  and  numbered 
16,838,  and  styled  the  Commonwealth  of  Ken- 
tucky V.  George  Glass,  alias  George  Johnson, 
and  said  George  Glass,  alias  George  Johnson, 
is  the  same  person  as  the  accused  herein, 
George  Oliver,  alias  George  Glass,— contrary 
to  the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and  dlg-i 
nlty  of  the  commonwealth  of  Kentucky." 

Section  122,  Cr.  Code  Frac,  requires  an  In- 
dictment to  state  the  facts  constituting  the 
offense  In  ordinary  and  concise  language,  and 
In  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  In- 
tended, and  with  such  degree  of  certainty  as 
to  enable  the  court  to  pronounce  Judgment 
on  conviction  according  to  the  right  of  the 
case.  The  previous  conviction  Is  sufficiently 
Identified  to  comply  with  this  rule.  The 
court,  the  time  when  the  Indictment  was  re- 
turned, the  date  of  the  trial,  and  the  date  of 
the  Judgment,  as  well  as  the  number  of  the 
action  and  its  style,  are  particularly  set  out. 
This  identified  the  case  In  which  the  convic- 
tion took  place,  so  that  the  defendant  could 
not  be  misled.  If  we  disregard  entirely  the 
words  "with  Inte,"  we  have  left  the  state- 
ment that  he  was  Indicted  for  the  crime  of 
"maliciously  shooting  at  and  wounding  an- 
other," and  that  be  was  convicted  by  the 
Jury  and  sentenced  by  the  court  to  confine- 
ment In  the  state  penitentiary  for  a  period 
of  five  years,  and  that  the  verdict  and  Judg- 
ment are  In  full  force  and  ettect.  By  sec- 
tion 1127,  Ky.  St.,  ofFenses  that  are  punish- 
able with  confinement  In  the  penitentiary  are 
felonies.  It  thus  appears  that  appellant  was 
convicted  of  a  felony.  Besides,  the  crime 
punished  by  section  1166,  Ky.  St,  Is  fre- 
quently designated  as  malicious  shooting  or 
wounding,  and  such  a  designation  would  ba 
sufficient  to  apprise  the  defendant  of  what 
was  meant  when  taken  in  connection  with 
the  other  facts  stated.  The  case  of  Herndon 
V.  Com.  (Ky.)  48  S.  W.  069,  seems  conclusive 
as  to  the  sufficiency  of  the  verdict  There 
this  court  said  In  a  case  like  this:  "The  only 
other  objection  made  that  need  be  noticed  re-' 
lates  to  the  form  of  the  verdict  It  Is  insist- 
ed that  the  verdict  Is  not  sufficient  under  the 
statute  to  sustain  the  Judgment  The  stat- 
ute Is  as  follows:  'Every  person  convicted  a 
second  time  of  felony,  the  punishment  of 
which   is   confinement   In    the  penitentiary, 


shall  be  confined  In  the  penitentiary  not  less 
than  double  the  time  of  the  first  convictioo; 
and  If  convicted  a  third  time  of  felony,  be 
shall  be  confined  in  the  penitentiary  dnrlng 
his  life.  Judgment  In  such  cases  shall  not 
be  given  for  the  Increased  penalty  unless  the 
Jury  shall  find,  from  record  and  other  com- 
petent evidence,  the  fact  of  former  convic- 
tions for  felony  committed  by  the  prisoner. 
In  or  out  of  this  state.'  The  court  below  hi- 
Btructed  the  Jury  that  If  they  found  the  de^ 
fendant  guilty  of  malicious  shooting  tbey 
should  fix  his  pnnishment  at  coiiflnement  in 
the  penitentiary  for  not  lees  than  one  nor 
more  than  five  years,  unless  they  also  found 
that  he  had  been  twice  previously  convicted 
of  felony,  as  alleged  In  the  Indictment;  In 
which  case,  if  they  found  him  guilty,  they 
should  fix  his  pnnishment  at  confinement  In 
the  penitentiary  for  life.  Under  these  in- 
structions the  Jury  returned  this  verdict: 
•We,  the  Jury,  find  the  defendant  Ben  Hem- 
don,  guilty  as  charged  In  the  Indictment  and 
fix  his  punishment  at  confinement  In  the 
penitentiary  for  life.'  It  Is  insisted  that  un- 
der the  statute  the  Jury  should  find  the  fact 
of  the  former  convictions,  and  that  this  ver- 
dict Is  not  sufficient  In  this  respect  But  un- 
der the  Instructions  of  the  court  the  Jury 
could  not  have  found  thehr  verdict  in  any 
other  form  than  they  did;  their  finding  tbe 
defendant  guilty  as  charged  in  the  indict- 
ment and  fixing  his  punishment  at  confine- 
ment in  the  penitentiary  for  life,  was.  in 
etCect,  under  the  Instructions,  a  finding  of  the 
former  convictions.  The  purpose  of  tlie  stat- 
ute was  to  guaranty  to  tbe  defendant  a  trial 
by  Jury  on  this  question,  and  this  appellant 
has  had.  There  was  no  doubt  of  the  two 
previous  convictions.  Under  the  evidence 
the  Jury  could  not  have  found  otherwise,  and 
we  do  not  think  the  defendant's  substantial 
rights  have  been  prejudiced." 
Judgment  affirmed. 


HUGHES'   ADM'R  v.   LOUISVILLE    &  N. 

K.  CO.i 

(Court  of  Appeals  of  Kentucky.    April  20, 

1902.) 

RAILROADS— UNCBRTAINTT  AS  TO  DEATH  Of 

PERSON  FOUND  BY  RAILROAD  TRACK 

—PEREMPTORY  INSTRUCTION. 

1.  In  an  action  against  a  railroad  company 
to  recover  damages  for  the  death  of  a  person 
whose  body  was  found  by  defendant's  track, 
it  being  a  matter  of  conjecture  bow  the  de- 
ceased came  to  his  death,  and  the  infereure 
under  the  evidence  that  the  injury  was  due  to 
defendant's  negligence  being  no  stronger  than 
that  it  was  due  to  the  negliKence  of  decedent 
or  to  other  causes,  a  peremptory  iuBtmctioii 
for  defendant  was  proper. 

2.  No  recovery  can  be  had  against  a  rail- 
road company  for  the  death  of  a  person  who 
was  struck  and  killed  by  a  train  while  sitting 
asleep  on  the  end  of  the  ties  of  defendant's 
track  at  a  late  hour  at  night  when  the  serr- 
ants  in  charge  of  the  train  liad  no  reasoa 
to   auticipate  the  presence  of  any   person  at 

'  Reported  b;  Edward  W.  Hlnea,  Eiq.,  ot  Uw  Track- 
^  tort  bar,  and  formerly  atate  refiorter. 
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that  point  thongh  the  company  may  have 
been  negligent  in  failing  to  giTe  any  signal  ot 
the  train's  approach,  or  in  running  its  train 
too  fast. 

Appeal  from  circuit  court,  Garrard  county. 

"Not  to  be  officially  reported." 

Action  by  the  administrator  of  Henry 
Hughes  against  the  Louisville  &  Nashville 
Bnilroad  Company  to  recover  damages  for 
the  death  of  plaintllTs  Intestate.  Judgment 
for  defendant  and  plalntlfT  appeals.  Af- 
firmed. 

Robt  Harding  and  R.  H.  Tomlinson,  for 
appellant.  Breckinridge  A  Shelby  and  Ed- 
ward W.  Hlnes,  for  appellee. 

HOBSON,  J.  Appellant's  Intestate,  Hen- 
ry Hughes,  was  found  dead  at  6  o'clock  In 
the  morning  on  Sunday,  July  80,  1900,  upon 
the  side  of  the  track  of  appellee's  railroad 
track,  a  short  distance  south  of  the  town 
boundary  of  Lancaster,  and  outside  of  it. 
There  was  a  gash  In  the  back  of  his  bead, 
one  of  his  arms  was  crushed  at  tbe  elbow, 
his  back  was  broken,  and  there  were  bruises 
extending  up  to  the  shoulders.  He  was  ly- 
ing on  a  fill  about  15  or  20  feet  high.  There 
vi&a  a  pathway  along  the  side  of  the  track 
on  which  people  walked,  and  he  was  in  this 
pathway  or  near  It  He  was  seen  in  Lan- 
caster about  10  o'clock  the  night  before,  and 
was  then  somewhat  under  the  influence  of 
liquor.  Between  1  and  2  o'clock  be  was  seen 
again  near  the  railroad  station  in  Lancaster 
a  little  more  intoxicated.  From  this  time 
until  he  was  found  dead  the  next  morning 
no  one,  so  far  as  tbe  proof  shows,  saw  him. 
How  he  came  to  his  death  is  wholly  a  mat- 
ter of  conjecture.  His  father  and  mother 
lived  near  the  railroad,  a  short  distance  be- 
yond where  he  was  found.  Their  house  had 
a  gate  leading  out  upon  the  railroad  track, 
and  In  going  to  Lancaster  or  returning  the 
family  frequently  passed  along,  the  track, 
and  from  this  It  may  be  inferred  that  the 
deceased  was  going  home  from  Lancaster 
when  he  was  killed.  After  be  was  seen, 
between  1  and  2  o'clock,  and  between  that 
tiare  and  6  o'clock,  when  he  was  found  dead, 
only  one  train  passed  over  the  road.  This 
was  a  passenger  train  going  north  about  8 
o'clock.  The  proof  ofiTered  for  appellant 
showed.  In  addition  to  these  facts,  that  this 
train  passed  running  at  the  rate  of  some- 
thing like  36  miles  an  hour;  that  a  short 
distance  north  of  where  the  deceased  was 
found  a  public  highway  known  as  "Baker 
Avenue"  crossed  the  railroad;  and  that  the 
train  did  not  ring  the  bell  or  blow  tbe  whis- 
tle as  it  approached  this  crossing,  although 
it  did  whistle  a  little  further  south.  To  en- 
able the  people  in  the  house  to  get  out  on  the 
railroad,  the  section  foreman  liad  placed  a 
plank  from  the  track  over  to  the  gate.  A 
number  of  persons  passed  along  the  railroad 
at  this  point,  especially  during  the  day. 

On  these  facts  the  learned  circuit  Judge 
peremptorily  instructed  the  Jury  to  find  for 


the  defendant  It  is  earnestly  insisted  for 
appellant  that  the  rapid  speed  of  the  train 
and  the  failure  to  give  the  signals  for  tbe 
crossing  were  evidence  of  negligence,  and 
that  the  deceased  was  not  a  trespasser,  but 
a  licensee.  We  do  not  deem  it  necessary  to 
pass  on  all  tbe  points  made.  It  is  wholly  a 
matter  of  conjecture  how  the  deceased  came 
to  bis  death  or  whose  negligence  caused  it. 
The  facts  shown  point  as  much  to  tbe  con- 
clusion that  the  death  of  the  deceased  was 
due  to  his  own  negligence  as  to  that  of  the 
company.  Tbe  track  was  straight  for  a 
thousand  yards  as  the  train  approached  the 
point  where  he  was  found.  If,  as  Is  sup- 
posed, be  was  going  to  bis  father's  house, 
he  was  facing  the  train  as  it  approached 
hlnr.  It  was  incumbent  on  him  to  keep  out 
of  tbe  way  of  the  train.  The  presence  of 
persons  at  this  spot  at  such  a  late  hour  of 
the  night  was  not  to  be  anticipated.  If  he 
bad  been  standing  upright  and  had  been 
struck  by  the  train  running  36  miles  an  hour. 
It  is  hard  to  understand  how  he  would  have 
been  found  on  top  of  the  fill;  for  there  was 
only  a  narrow  space  at  tbe  side  of  the  track, 
and  then  an  abrupt  slope.  His  bat  was 
found  at  tbe  bottom  of  the  fill,  Just  below 
him,  and  uninjured.  It  is  not  difficult  to 
understand  how  he  received  the  injuries 
found  upon  his  person,  if  he  was  sitting 
asleep  on  the  end  of  tbe  ties  as  the  train 
approached,  and  this  supposition  Is  as  rea- 
sonable, under  tbe  proof,  as  any  other.  If 
this  was  tbe  case,  there  can  be  no  recovery. 
Lyons  V.  Railroad  Co.  (Ky.)  69  8.  W.  607. 
Where,  under  the  evidence,  the  Inference 
that  the  injury  was  due  to  the  defendant's 
negligence  Is  no  stronger  than  that  It  was 
due  to  the  negligence  of  the  person  Injured 
himself  or  to  other  causes,  a  peremptory  in- 
struction is  properly  given.  Hughes  v.  Rail- 
road Co..  91  Ky.  686,  16  S.  W.  275;  Gas  Co. 
V.  Kaufman  (Ky.)  48  S.  W.  434. 
Judgment  affirmed. 


SEWEIJJ  T."  NBLSON.i 

(Court  of  Appeals  of  Kentucky.    April  22, 

1902.) 

PURCHASERS    FOR    VALUE— VOLUNTART   CON- 
VEYANCE—CONSTRUCTIVH  NOTICBS— 
LIMITATION  OP  ACTION. 

ImA  purchaser  who  paid  for  laud  with 
wornless  mining  stock  was  not  a  bona  fide 
pnrdiacer  for  value. 

2.  Under  Gen.  St  c.  44,  art  1,  8  2  (now 
Ky.  St.  S  1907),  declaring  that  a  conveyance 
without  valuable  consideration  shonld  be  void 
as  to  existing  liabilitlee,  but  should  not.  on 
that  account  alone,  be  void,  "as  to  purchasers 
trith  notice  of  the  voluntary  alienation,"  the 
recording  of  a  voluntary  conveyance  was  not 
constructive  notice  to  a  subsequent  purchaser 
for  value,  and  bis  legal  title,  acquired  without 
actual  notice  of  the  prior  voluntary  convey- 
ance, must  prevail. 

3.  The  10-year  statute  of  limitations  applica- 

■  Reported  by  Edwnrd  W.  Hine*.  Bbq.,  of  tli*  rrank- 
tort  bv,  and  formerly  itate  reporter. 
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ble  to  actions  for  relief  from  fraud  or  mistake 
does  not  operate  to  perfect  the  title  of  the 
grantee  in  a  voluntary  conveyance  who  has 
never  been  in  poesession,  so  as  to  enable  him 
to  recover  the   laud   conveyed   from   a   subse- 

Suent  purchaser  for  value  without  actual  no- 
ce  of  his  claim,  a»  the  statute,  as  affects 
property,  doe*  not  apply  in  favor  of  one  not  in 
possession. 

Appeal  from  circuit  court,  Breathitt  coun- 
ty. 

"To  be  offlclally  reported." 

Action  by  Qeorge  B.  Nelson  atrainst  Thorn- 
AS  L.  Sewell  to  quiet  title.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

J.  J.  C.  Bacb  and  J  no.  B.  Patrick,  for  ap- 
pellant Nelson  &  Pendleton  and  Marcum  & 
Pollard,  for  appellee, 

O'BEAR,  J.  Anna  Patrick  owned  an  undi- 
vided fifteenth  of  six  tracts  of  land  in 
Breatbltt  county,  formerly  belonging  to  tier 
grandfather  Thomas  Sewell.  One  of  these 
tracts  of  land  was  called  the  "Town  Tract," 
and  contained  about  2,400  acres.  Witbla 
■  tLia  tract  Is  the  land  In  dispute  in  this  suit 
On  January  26,  1886,  Anna  Patrick  and  her 
husband  conveyed  her  interest  in  this  tract 
and  in  other  lands  to  Martin  Ylvlon  by  deed 
4luly  executed  and  placed  of  record.  The  sale 
to  Vivion  was  through  an  agent,  T.  G.  Stu- 
art. PreviouB  to  making  the  deed  to  Vivion, 
Patrick  and  wife  bad  delivered  to  one  O.  B. 
W.  Sewell  what  appears  aa  a  deed  in  form, 
dated  February  19,  1884.  The  proof  shows 
that  in  fact  this  transaction  was  to  secure  a 
loan  of  $300  that  day  made  by  G.  B.  W. 
£ewell  to  Mrs.  Patrick.  By  deed  dated  Jan- 
uary 25,  1885,  the  day  before  Mrs.  Patrick 
And  her  husband  executed  the  conveyance  to 
Virion,  and  while  the  negotiations  between 
Vivion  and  Patrick  and  their  agent,  Stuart, 
were  shown  to  have  been  in  progress,  G.  B. 
W.  Sewell  conveyed  this  land  to  his  brother, 
the  appellant,  Thomas  L.  Sewell,  for  the  re- 
«lted  consideration  of  $50,000  of  the  capital 
stock  of  the  Eastman  &  Short  Consolidated 
Mining  Company  of  the  state  of  Colorado, 
whose  place  of  business  was  described  as  be- 
ing at  Richmond,  Ky.  There  was  proof  to 
the  effect  that  before  the  execution  of'  this 
last-named  deed,  and  while  the  negotiations 
between  Stuart  and  Vivion  were  being  car- 
ried on,  appellant,  Thomas  L.  Sewell,  for  the 
purpose  of  Inducing  Vivion  to  buy  the  land, 
represented.  In  substance,  that  the  titfe  in 
Mrs.  Patrick  was  perfect;  that  the  land  was 
well  worth  the  price  b^ng  paid  for  Ifc  $5 
per  acre;  that  she  was  his  sister,  aqtl  gen- 
erally encouraged  the  investment  by  Viv- 
ion. It  was  further  shown  by  the  proof  that 
the  mining  stock  was  worthless  at  the  time 
of  the  taking  of  the  depositions  in  the  case. 
Though  afforded  an  opportunity  to  do  so, 
appellant  failed  to  show  then  that  It  was  of 
&ny  value  at  any  time.  In  fact  taking  the 
testimony  of  appellant  and  his  brother  con- 
■cemlng  the  transaction  out  of  which  grew 
the  deed  of  January  2Sth  between  them,  we 


are  unable  to  arrive  at  a  different  conclusion 
from  uiiat  of  the  chancellor  below,  that  this 
deed  was  without  valuable  considmitlon. 

This  contest  Is  between  Mrs.  Patrick's  re- 
mote vendee  through  the  sale  to  Vivion  and 
appellant  Thomas  L,  SewelL  Numerous 
questions  are  presented  in  argument,  but  we 
feel  it  is  necessary  only  to  decide  two,  wbidi. 
In  our  opinion,  are  conclusive  of  the  rights 
of  the  parties  In  this  case.  The  first  is:  It 
being  conceded  that  the  transacticm  betweoi 
Mrs.  Patrick  to  G.  B.  W.  Sewell  was  a  loan- 
ing of  money  and  the  securing  of  it  by  a 
mortgage  which  was  on  its  face  apparently 
a  deed,  and  which  was  subsequently  paid  off 
by  Mrs.  Patrick,  whether  G.  B.  W.'s  vendee 
without  consideration— that  is,  without  such 
full  and  fair  consideration  as  brings  him 
within  the  description  of  a  bona  fide  pur- 
chaser for  value — will  be  allowed  to  suc- 
cessfully claim  against  Mrs.  Patrick's  ven- 
dee for  value,  and  without  knowledge  of  the 
deed  to  her  mortgagee's  vendee.  The  burden 
was  upon  appellant  to  show  that  he  was  s. 
purchaser  for  value.  It  was  shown  ttiat  Viv- 
ion was  a  purchaser  for  value;  that  he  had 
not  actual  knowledge  or  notice  of  the  trans- 
actions between  Mrs.  Patrick  and  G.  B.  W. 
Sewell,  or  the  one  between  G.  B.  W.  Sewell 
and  appellant  He  had  thereby  made  a  pri- 
ma facie  case  of  title,  and  upon  that  was 
entitled  to  recover,  unless  appellant  could  es- 
tablish either  that  Vivion  had  actual  notice 
at  the  time  of  his  purchase  of  appellant's 
claim,  or  that  appellant  was  in  that  attitude 
that  gave  Vivion  constructive  notice  of  the 
state  of  the  record.  It  is  upon  the  latter 
phase  alone  that  appellant  pretends  to  have 
made  a  case.  The  statute  in  force  at  the 
time  of  the  execution  of  these  deeds  per- 
mitted a  purchaser  to  have  his  deed  recorded 
within  60  days  after  its  execution,  to  have 
the  same  effect  as  if  recorded  on  the  day  of 
its  execution.  Section  14,  c.  24,  Gen.  St 
However,  that  statute  must  be  read  In  con- 
nection with  section  2  of  chapter  44  of  the 
General  Statutes,  which  is:  "Every  gift  con- 
veyance, assignment,  transfer,  or  charge 
made  by  a  debtor,  of  or  uiK>n  any  of  his  es- 
tate without  valuable  consideration  there- 
for, shall  be  void  as  to  all  his  then  existing 
liabilities,  but  shall  not  on  that  account 
alone,  be  void  as  to  creditors  whose  debts  or 
demands  are  thereafter  contracted,  nor  as  to 
purchasers  with  notice  of  the  voluntary  alien- 
ation or  charge;  and  though  It  be  adjudged 
to  be  void  as  to  a  prior  creditor,  It  shall  not 
therefore  be  deemed  to  be  void  as  to  such 
subsequent  creditors  or  purchasers."  "Be- 
tween estates  equal  in  quality  It  may  be  as- 
sumed as  a  principle  that  those  having  the 
priority  will  be  preferred.  But  when  the 
Jiulor  equity  combines  with  it  the  legal  ti- 
tle, is  free  from  fraud,  and  founded  on  a 
valuable  consideration,  the  prior  equity  must 
yield."  Taylor  v.  McDonald's  Heirs.  2  Bibb, 
422.  In  the  eariy  case  of  Gilpin  v.  Davis.  2 
Bibb,  418,  5  Am.  Dec.  622,  which  was  a  con- 
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test  bettreen  two  penons  claiming  under 
■deeds  from  the  same  yendor,  the  first  one  of 
which  was  shown  to  have  been  fraudulent, 
the  Junior  was  allowed  to  prevail.  Said  the 
court:  "If  he  [the  holder  of  the  Junior  con- 
veyance] was  a  bona  flde  purchaser  for  val- 
uable consideratloD,  he  was  qualified,  under 
the  statute,  to  avoid  the  prior  conveyances 
from  Morgan  by  showing  that  they  were 
made  with  an  Intent  to  deceive  him."  Sec- 
tion 2  of  article  1  of  chapter  44  of  the  Gen- 
eral Statutes,  above  quoted,  was  the  some  as 
section  1907  of  our  present  Statutes.  In  the 
case  of  Winter  y.  Mannen,  81  Ky.  124,  the 
court  had  occasion  to  consider  this  statute. 
In  that  case  the  owner  had  made  a  volun- 
tary conveyance  to  his  children,  some  of 
whom  reconveyed  to  him.  After  bis  death 
his  heirs  at  law  sold  and  conveyed  the  land 
to  Pepper  for  full  consideration  In  money. 
Those  of  the  original  heirs  who  had  not  re- 
conveyed  to  the  father  brought  this  action 
against  the  last  vendees.  The  court  held: 
"The  very  language  of  the  statute  Implies 
the  converse  of  Its  expressed  meaning,  that 
a  purchase  made  with  actual  notice  of  the 
voluntary  alienation  is  void,  whlcb,  of  course. 
Is  subject  to  the  condition  that  the  voluntary 
alienation  Is  not  In  addition  actually  fraud- 
ulent, for  then  a  purchaser  for  value  with  ac- 
tual notice  would  be  protected."  The  court 
held  that,  although  the  voluntary  conveyance 
had  been  duly  recorded.  It  did  not  constitute 
constructive  notice  to  a  subsequent  purchas- 
er for  value.  In  Ward  v.  Thomas,  81  Ky. 
4o2,  the  court  held  that  the  recording  of  a 
voluntary  conveyance  was  not  constructive 
notice  as  against  subsequent  purchasers  or 
creditors.  These  cases  were  followed  In 
Brown  T.  Oonndl,  85  Ky.  404,  3  S.  W.  794. 
The  court  said,  considering  the  second  sec- 
tion of  chapter  44  of  General  Statutes:  "Un- 
der the  first  section  of  the  statute  supra,  the 
rule  is  that.  If  the  conveyance  Is  actually 
fraudulent,  the  subsequent  purchaser  for  val- 
ue Is  not  affected  by  either  constructive  or 
actual  notice  of  the  conveyance.  Under  the 
second  section  the  rule  Is  that  a  voluntary 
conveyance  is  prima  facie  fraudulent  as  to  a 
subsequent  purchaser,  and  unless  he  has  ac- 
tual notice  of  the  conveyance  his  title  Is  per- 
fect, and  he  Is  not  affected  by  the  fact  that 
tlie  voluntary  conveyance  Is  of  record.  Ac- 
tual, and  not  constructive,  notice  must  be 
brought  home  to  him."  Jone's  Adm'r  v.  Jenb- 
Ins,  S3  Ky.  391.  In  Enders  v.  Williams,  1 
Mete.  352,  construing  a  statute  not  so  favor- 
able to  purchasers  as  the  statute  now  under 
consideration,  It  was  held:  "A  voluntary  con- 
veyance should,  however,  be  deemed  pre-, 
sumptlvely  fraudulent  against  a  subsequent 
pui-chaser  for  a  valuable  consideration  with- 
out actual  notice.  It  should  not,  in  our  opin- 
ion, be  deemed  absolutely  void,  but  the  ques- 
tion of  fraud  should  be  left  open  for  Investi- 
gation. The  subsequent  sale,  however,  ral»- 
es  a  strong  presumption  of  fraud  in  the  gift, 
and  imposes  tbe  burden  of  proving  that  it 


was  made  bona  flde  on  the  person  who  claims 
under  the  voluntary  conveyance."  "Con- 
structlye  notice,  arising  from  the  recording 
of  the  conveyance,  is  not  sofflclent  to  affect 
the  conscience  of  the  purchaser.  Actual 
knowledge  is  necessary  for  this  purpose." 

We  do  not  find  it  necessary  to  pass  upon 
the  question  of  actual  fraud  charged  by  ap- 
pellee against  appellant  and  his  vendee,  G. 
R  W.  Sewell.  It  seems  to  us  to  be  clearly 
settled  as  the  law  of  this  state  that  where 
the  senior  conveyance,  even  though  rec<Mrded, 
was  voluntary,  or  not  based  upon  that  ade- 
quate consideration  that  makes  its  vendee 
a  purchase  for  value,  within  the  contem- 
plation of  law,  the  subsequent  purchaser  for 
actual  and  sufficient  value  Is  not  required  to 
take  constructive  notice  of  the  first  convey- 
ance, but,  as  against  it,  his  equity  and  legal 
title  will  prevail. 

It  is  claimed  by  appellant  that  the  deed 
from  Patrick  to  VIvlon  did  not  embrace  the 
land  In  controversy.  The  description  In  that 
deed,  so  far  as  It  affects  the  land  In  contro- 
versy. Is  this:  "One  tract  lying  on  the  wa- 
ters of  the  Kentucky  river.  In  salil  county, 
above  and  below  the  town  of  Jackson,  known 
as  the  'Town  Tract'  of  the  Sewell  estate, 
and  containing  2,400  acres."  It  was  shown 
that  the  town  tract,  as  mentioned  In  this 
deed,  embraced  all  of  the  land  of  Sewell  In 
that  Immediate  locality,  and  which  was  de- 
scribed In  the  commissioner's  report  to  par- 
tition the  estate  of  Sewell  as  being  one  tract 
adjoining  the  town  of  Jackson,  and  contain- 
ing about  2,500  acres.  This  tract  was  di- 
vided into  two  tracts,  one  of  which  was  sub- 
sequently designated  as  the  "Town  Tract." 
containing  1,018  acres,  and  the  other  contain- 
ing 1,482  acres.  We  are  satisfied  from  the 
evidence  and  exhibits  in  this  case  that  the 
deed  to  Vivlon  was  Intended  to  and  did  em- 
brace the  land  In  contest. 

The  other  legal  question  presented  by  this 
appeal  Is  whether  appellant  is  protected  by 
the  statutes  of  limitation.  Appellee  was  in 
possession  at  the  time  of  the  bringing  of 
this  suit,  and  had  been  for  five  or  six  years 
before.  Appellant  had  never  been  in  pos- 
session of  the  land.  Appellee  brought  the 
suit  to  quiet  his  title  against  appellant's 
claim,  appellee  asserting  title  for  himself. 
Appellant  set  up  his  claim  under  the  deed 
from  6.  B.  W.  Sewell.  Appellee,  replying, 
sought  to  avoid  the  effect  of  this  deed  by 
showing  that  It  was  fraudulent  and  volun- 
tary. Appellant  pleaded  that  this  deed  bad 
been  made  in  1884,  and  that  as  more  than 
10  years  had  elapsed  from  that  time  before 
the  filing  of  the  suit,  the  statutes  of  limita- 
tion against  relief,  when  based  upon  fraud 
or  mistake,  interposed  to  perfect  his  title. 
The  argument  Is  a  novel  one.  It  is  that  one 
out  of  possession,  under  a  fraudulent  and 
void  conveyance  it  nray  be,  can  have  such 
conveyance  ripened  by  time  into  a  perfect 
one;  that  It  may  sustain  an  action  of  eject- 
ment against  one  originally  havlnc  the  iK 
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ter  title  and  In  possession.  The  position  Is 
fallacious.  Tbe  statutes  of  limitation  do  not 
apply  (aa  respects  property)  to  any  one  not 
lu  possession.  The  plea  is  a  defense  toward 
maintaining  tbe  status  quo.  A  mere  claim, 
for  whatever  time,  unaccompanied  by  actual 
possession,  can  give  no  right  under  the  stat- 
ute. 

The  Judgment  of  the  circuit  court  was  to 
the  effect  that  appellee,  under  tbe  Vivloa 
deed,  took  the  better  title,  and  that  ludgo 
ment  is  afSrmied. 


LYTTl-B  et  al.  v.  FITZPATRIOK.* 

<Court  of  Appeals  of  Kentucliy.     May   1, 

1902.) 

VBNDOB  AND  PURCHASER-PUROHASKR  WITH 
NOnCE-CHAMPBRTT. 

1.  Where  a  deed  from  heirs  was  not  to  be 
binding  until  signed  by  ail  the  grantoTB,  the 
fact  that  the  deed  was  uot  so  sigued,  and  that 
the  grantors  continued  in  possession,  was  suf- 
ficient to  put  a  purchaser  from  the  grantee  on 
inquiry,  and  he  is  therefore  not  a  bona  fide 
purchaser   without  notice. 

2.  A  deed  conyeying  laud  adversely  held  is 
champertous  and  v(dd. 

Appeal  from  circuit  court,  Perry  county, 

"Not  to  be  olflcially  reported." 

Action  by  J.  J.  Fitzpatricli  against  Bertha 
Lyttle  and  others  to  recover  land.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Reversed. 

J.  J.  C.  Bach  and  W.  H.  Miller,  Cor  appel- 
lants. 

UOBSON,  J.  Appellants  are  the  heirs  at 
law  of  J.  B.  Combs,  who  was  assassinated 
some  years  ago.  While  his  widow  and  chil- 
dren were  in  Knox  county  in  the  prosecution 
of  some  persona  indicted  for  Icilling  him,  his 
widow  and  several  of  the  heirs  at  law  signed 
and  acknowledged  a  deed  to  Rosa  E.  Blair  for 
a  town  lot  in  Hazard,  Ky.  Rosa  E.  Blair  was 
the  wife  of  Joseph  Blair,  who  was  an  attor- 
ney at  Jaw,  and  was  also  a  witness  in  the 
prosecution.  He  obtained  the  deed  to  be 
made  without  any  consideration.  The  deed 
was  not  signed  by  all  grantors,  and  one  who 
signed  It  to<A  steps  to  prevent  its  being 
signed  by  all,  and  we  think  It  may  perhaps 
be  inferred  from  the  evidence  that  the  deed 
was  not  to  be  final  until  signed  by  all  the 
grantors.  After  tbe  trial  Blair  agreed  to 
cancel  the  deed  upon  tbe  payment  of  $70. 
He  was  paid  the  money,  but  the  parties  did 
not  seem  to  think  that  it  was  necessary  to 
put  the  matter  in  writing.  Tbe  Ck>mbse8  con- 
tinned  in  possession  of  tbe  lot,  paying  tbe 
taxes  on  It  and  holding  adversely  to  all  tbe 
world,  and  in  the  division  of  the  estate  tbe 
lot  fell  to  Mary  E.  Lyttle^  one  of  the  daugh- 
ters of  J.  H.  Combs.  On  October  12,  1896, 
Joseph  Blair  and  his  wife,  Rosa,  conveyed 
the  lot  to  appellee,  Fltzpatrick,  who  filed 
this  suit  to  recover  it    The  proof  by  Mrs. 

'  Reported  by  Edward  W.  Hlnes,  Esq.,  of  tbe  Wank- 
(ort  bar,  and  formerly  state  reportar. 


Combs  and  one  of  her  daughters  is  that  ap- 
pellee was  informed  by  them  of  tiieir  <daim 
to  the  land,  and  warned  not  to  buy  it  be- 
fore be  purchased  It  of  Blair.  WhQe  he  de- 
nies this,  we  are  of  opinion  that  their  pos- 
session of  the  property,  and  the  fact  that  the 
deed  was  not  signed  by  all  the  grantors,  was 
sufficient  to  put  lilm  on  inquiry,  and,  under 
the  proof  in  the  case,  he  cannot  be  regarded 
as  a  bona  fide  purchaser  without  notice.  As 
tliey  were  In  the  adverse  possession  of  the 
land  at  the  time  of  bis  purchase,  it  was  void 
under  the  champerty  statute,  and  passed  no 
title,  and  the  court  should  have  dismissed  his 
petition. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  action. 


LOUISVIM.E  &  N.  R;  CO.  T.   WALTOX.i 

(Court  of  Appeals  of  Kentucky.     April  2i, 
1902.) 

RAILROADS— INJURY  TO  PHOPERTT  PROM  OP- 
ERATION OF  COAL  BIN^-ACQUISSCENCE  IN 
CONSTRUCTION— MEASURE  OP  DAttAOES. 

1.  The  fact  that  the  owner  of  adjoining 
property  stood  by  and  saw  a  railroad  company 
expend  large  sums  of  money  in  erecting  coal 
bins  does  not  estop  him  from  recovering  dam- 
ages for  injury  to  his  property  from  the  man- 
ner of  operatiug  the  bins. 

2.  The  fact  that  the  bins  were  necessary  to 
the  operation  of  the  road  does  not  preclude 
plaintiff  from  recovering  damages  for  injur; 
to  ills  property  from  the  operation  of  the  bins. 

3.  The  court  properly  instructed  the  jury 
that  there  could  be  no  recorery  unless  there 
was  damage  to  plaintiff's  property  from,  the 
manner  of  operation  of  toe  Dins,  and  that 
there  could  be  no  recovery  for  damage,  if 
any,  caused  by  trains  passing  on  the  track  bj 
plaintiff's  house. 

4.  In  determining  whether  the  verdict  is  ex- 
cessive, the  fact  that  the  recovery  is  in  full 
of  all  damage  caused  by  the  reasonable,  ordi- 
nary, and  prudent  operation  of  the  bins  is  to 
be  considered. 

Appeal  from  circuit  court,  Rockcastle 
county. 

"Not  to  be  officially  reported." 

Action  by  John  H.  Walton  against  the 
Louisville  &  Nashville  Railroad  Company  to 
recover  damages  for  injury  to  property. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

J.  W.  Alcorn  and  Edward  W.  Hinea,  for 
appellant.    W.  6.  Welch,  for  appellee. 

WHITE,  J.  This  action  for  damages  was 
instituted  by  appellee  to  recover  for  injury 
to  his  house  and  lot  in  Livingstooe,  Ky.. 
caused  by  the  erection  and  maintenance  of 
coal  bins  in  front  ot  appellee's  lot,  and  for 
Injury  caused  by  the  noise  and  dndws.  soot 
and  smoke  incident  thereto.  Tbe  appellant 
admits  that  tbe  coal  bins  have  been  o-eoted 
as  alleged,  but  denies  any  damage  to  appel- 
lee's property.  It  denies  liability  for  dam- 
age, even  If  there  be  in  fact  an  actual  Injury 

■Reported  by  Edward  W.  Hlnes,  Esq.,ot  Ih*  Fr»at- 
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to  appellee's  property.  This  denial  of  Ua- 
blllt;  la  on  the  ground  tbat  tbe  coal  bins  are 
necessary  for  appellant  to  carry  on  its  busi- 
ness. For  a  further  defense.  It  Is  pleaded 
that  appellee  Is  estopped  from  claiming  dam- 
ages because  he  saw  the  work  of  building 
the  bins,  and  knew  such  was  to  be  done, 
and  the  use  to  which  It  was  to  be  put,  with- 
out objection  or  effort  to  stop  it.  A  demur- 
rer was  sustained  to  the  answer  presenting 
the  last  two  questions,  and  a  trial  was  had 
on  the  question  of  fact  as  to  whether  appel- 
lee had  been  damaged,  which  resulted  in  a 
verdict  and  Judgment  for  $1,250;  and,  after 
appellant's  reasons  and  motion  for  new  trial 
had  been  overruled,  this  appeal  1b  prose- 
cuted. 

We  are  of  opinion  there  was  no  error  in 
sustaining  the  demurrer  to  that  paragraph  of 
the  answer  that  attempts  to  plead  an  estop- 
pel. If  this  was  on  action  for  Injunction,  a 
plea  setting  out  that  appellee  was  estopped 
by  reason  of  his  standing  by  and  seeing 
large  sums  of  money  expended  on  the  Im- 
provement, so  tbat  an  Injunction  would  cause 
more  Injury  to  appellant  than  the  bins  would 
to  appellee,  might  be  a  good  plea.  But  In 
the  case  at  bar  it  is  doubtful  If  appellee 
could  have  enjoined  the  erection  of  the  coal 
bins,  as,  according  to  the  answer  of  appel- 
lant, they  were  absolutely  necessary  in  order 
to  supply  Its  engines  with  fuel. 

We  are  also  of  <^inion  that  there  was  no 
error  In  sustaining  the  demurrer  to  that  par- 
agraph pleading  the  necessity  of  the  bins  at 
that  point  Necessity  for  the  protection  of 
the  business  Interests  and  traffic  of  a  rail- 
road may  operate  to  defeat  an  Injunction, 
but  necessity  for  a  structure  is  not  damnum 
absque  injuria.  Railroad  Co.  v.  Ingram 
(Ky.)  30  S.  W.  8;  Railroad  Co.  v.  Combs,  10 
Bush,  382,  19  Am;  Rep.  67;  Railroad  Co.  v. 
Esterle,  13  Bush,  677:  WUUs  v.  Bridge  Co. 
(Ky.)  46  S.  W.  488.  In  the  first  three  cases 
the  rule  requiring  compensation  to  be  made 
is  applied  to  an  abutting  property  owner, 
and  In  tbe  latter  case  the  rule  is  extended 
80  as  to  cover  Injuries  done  to  any  property 
owner.  The  only  question  presented,  there- 
fore. Is  as  to  the  damage  to  appellee's  prop- 
erty. If  in  fact  there  Is  any.  This  question 
of  fact  was  submitted  to  the  Jury,  and  their 
verdict  was  for  appellee. 

Complaint  is  made  of  the  instructions  giv- 
en. Counsel  insists  that  the  proper  measure 
of  damage  was  not  given.  The  court  very 
clearly  and  plainly  Instructed  the  Jury  there 
could  be  no  recovery  unless  there  was  dam- 
age to  the  property,  caused  by  the  manner 
of  tbe  operation  of  tbe  coal  bins:  that  there 
conld  be  no  recovery  for  damage,  if  any, 
caused  by  trains  passing  on  the  track  by 
appellee's  house:  and  then,  at  the  expense 
of  repetition,  told  the  Jury  that,  if  there 
was  damage  to  the  property  by  reason  of 
the  operation  of  the  railroad  and  also  by  the 
operation  of  tbe  coal  bins,  the  damage  caus- 
ed by  the  railroad  must  not  be  considered. 


In  our  opinion,  there  was  no  error  in  this 
measure  of  damage.  The  Jury  were  not 
even  permitted  to  assess  damages  by  reason 
of  the  coal  bins  being  there,  but  were  con- 
fined to  the  injury  caused  by  the  manner 
of  operation.  This  la  correct  In  principle. 
Tbe  case  is  analogous  to  that  of  a  railway  in 
a  street,  where  there  is  permission  from  the 
municipality.  The  right  exists  to  so  locate 
the  railroad,  bnt  compensation  must  be  made 
to  tbe  property  owner  for  damage  suffered 
by  reason  of  the  operation.  In  view  of  the 
rule  as  to  this  recovery  being  In  full  of  all 
damage  caused  by  the  reasonable,  ordinary, 
and  prudent  operation  of  the  bins,  we  are  of 
the  opinion  that  the  verdict  is  not  excessive 
according  to  the  proof.  Tbe  decided  weight 
of  the  testimony  is  tbat  appellee's  property 
was  worth,  before  the  coal  bins  were  built, 
some  $2,000,  and  now  not  over  $400  or  $500; 
yet  the  Jury  awarded  only  $1,250  as  dam- 
ages. 

The  verdict  Is  fully  sustained  by  the  evi- 
dence, and,  as  no  error  appears,  liie  Judg- 
ment Is  affirmed. 


ENLOW'S    ADM'R   v.   TRUSTEES    OP 

BETHEL    GOLILEOE.1 

(Court  of  Appeals  of  Kentucky.    April  29, 

1902.) 

EXECUTORS  AND  ADMINISTRATORS— ADMINIS- 
TRATOR DB  BONIS  NON  WITH  WILJ;,  ANNEX- 
ED—RIQHT  TO  CONTROL  TRUST  FUND. 

Upon  the  resignation  of  the  sole  executor 
of  a  will  after  the  estate  had  been  fully  ad- 
ministered so  far  as  all  executorial  duties  were 
concerned,  there  was  no  anthority  for  the  ap- 
pointment of  on  administrator  ae  bonis  non 
with  the  win  annexed,  though  the  executor 
held  a  fund  as  trustee  under  the  will,  as  a 
trustee  shoold  have  been  appointed  to  carry 
out  the  trust;  and  therefore  one  who  was 
thus  appointed  administrator  could  not  call 
upon  the  court  to  advise  him  how  to  adminis- 
ter the  trust  fund. 

Appeal  from  circuit  court.  Christian  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  S.  Y.  Trimble,  administrator  of 
James  E)nlow,  against  the  trustees  of  Bethel 
College,  for  the  construction  of  a  will,  and 
for  the  advice  of  the  chancellor  as  to  plain- 
tiff's duties  thereunder.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

W.  L.  Reeves,  Ben  T.  Perkins,  S.  Y.  Trim- 
ble, and  Hazelrlgg  &  Chenault,  for  appellant. 
Downer  &  Russell,  for  appellees. 

BURNAM,  J.  The  will  of  James  Enlow, 
a  citizen  of  Christian  county,  Ky.,  was  duly 
probated  and  recorded  in  the  Christian  coun- 
ty court  In  1870.  The  first  11  clauses  of  his 
will  contain  specific  bequests  to  his  kindred. 
The  twelfth  clause  is  as  follows:  "I  will 
that  no  legacy  be  paid  any  legatee  of  my  eS' 
tate  until  after  the  first  of  May,  eighteen 
hundred  and  seventy-two,  and  direct  that  my 

'Reported  by  Edward  W.  Hlnes,  Esq.,  of  the  Frank- 
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trastee  ha«Inafter  named,  or  his  successor, 
Invest  all  moneys  accruing  from  dividends  on 
bonk  stock  and  otherwise  that  may  come  In- 
to his  handa  In  some  safe  form,— either  loan- 
ing or  otherwise,  as  his  Judgment  may  dic- 
tate,—and  to  continue  that  course  with  all 
moneys  that  may  come  into  his  hands  until 
the  first  of  May,  1872,  at  which  time  he  shall 
collect  all  moneys  due  the  estate,  and  pay 
over  to  the  legatees,  or  their  representatives, 
all  legacies  bequeathed  to  them.  If  there  Is 
not  enough  money  on  hand  after  collecting 
all  debts  to  pay  off  all  the  bequests,  my  trus- 
tee is  directed  to  sell  as  much  of  my  stock  In 
the  First  National  Bank  of  Paducah  as  will 
finish  paying  off  all  the  legacies  that  I  have 
made.  The  balance  of  my  bank  stock.  If 
there  Is  any  remaining  after  everything  is 
squared  up,  is  to  remain  in  bank  as  long  as 
the  bank  does  business  and  is  properly  man- 
aged, and  I  dhrect  my  trustee  to  i>ay  over  the 
dividends  accruing  therefrom  to  the  trustee 
of  or  treasurer  of  the  RussellviUe  Baptist 
School,  to  aid  In  boarding  and  clothing  poor 
j'oung  men  that  they  may  become  properly 
qualified  for  the  ministry;  my  trustee  taking 
proper  vouchers  In  all  cases  where  money  IM 
paid  over.  I  make  this  bequest  not  ezclu-* 
slvely  for  the  benefit  of  the  Russellvllle  Bap- 
tist School.  That  school  may  break  up,  or 
be  removed  to  some  other  locality.  If  so,  I 
wish  the  funds  applied  to  aid  another  Bap- 
tist school.  In  aid  of  boarding  and  clothing 
the  poor  young  men  that  may  attend  it  If 
the  bank  should  cease  doing  business,  my 
trustee  will  sell  the  stock,  and  invest  the  pro- 
ceeds In  some  safe  security,  and  through  my 
trustee's  successors  the  dividends  accruing 
therefrom  to  be  applied  as  before  stated; 
and  I  do  hereby  appoint  my  worthy  and  e»< 
teemed  friend,  William  Beadles,  Esq.,  trustee 
of  my  estate,  when  duly  qualified  to  carry 
out  the  provisions  of  the  foregoing  will,  to  do 
all  necessary  needful  acts  In  regard  to  the 
same;  and  I  will  and  bequeath  blm  five  hun- 
dred dollars  as  compensation  for  his  serv- 
ices." William  Beadles,  who  was  president 
of  the  First  National  Bank,  qualified  as  eZ' 
ecutor  thereunder,  and  proceeded  to  admin- 
ister the  estate.  After  the  payment  of  the 
debts  and  of  the  specific  devises,  there  re- 
mained a  balance  under  the  residuary  clause 
of  the  will  of  about  $10,000,  which  was  in- 
vested In  the  stock  of  the  First  National 
Bank  of  Paducah,  which  was  managed  and 
controlled  by  Beadles  as  trustee  under  the 
will  for  a  number  of  years.  The  dividends 
which  accrued  thereon  were  paid  over  to  the 
trustees  of  the  Russellvllle  Baptist  College. 
The  capital  stock  of  the  bank  was  In  the 
meantime  reduced  from  $250,000  to  $100,000, 
and  the  difference  paid  over  to  Beadles  In 
cash.  In  1881  Mr.  Beadles  resigned  the  posl- 
tlMi  of  trustee,  after  fully  settling  his  ac- 
counts; and  thereupon  S.  C.  Long  was  ap- 
pointed administrator  de  bonis  non  of  the 
estate  of  James  Enlow  by  the  Christian  coun- 
ty court,  and  took  charge  of  the  trust  fund 


In  the  hands  of  Beadles  under  an  order  of 
the  county  court  Long,  under  his  appoint- 
ment as  administrator  de  bonis  noo,  held  tbe 
fund  until  October,  1888,  when  he  resigned; 
and  the  appellant,  S.  Y.  Trimble,  was  ap- 
pointed by  the  county  court  of  Christian 
county  administrator  de  bonis  non  of  the  es- 
tate, and  duly  qualified  thereunder.  He  col- 
lected the  trust  fund  by  virtue  of  an  order  of 
the  county  court  from  S.  C.  Long.  On  the 
19th  of  April,  1900,  this  action  was  instituted 
in  tbe  Christian  circuit  court  in  bis  name, 
as  administrator  de  bonis  non  with  the  will 
annexed  of  James  E^low,  deceased,  against 
the  appellees,  the  trustees  of  Bethel  C<Hleg«; 
setting  up  numerous  differences  between 
himself  and  the  appellees  touching  the  tn- 
vestment  and  management  of  the  trust  fund 
and  tbe  application  of  the  income,  etc.,  and 
asked  the  court  for  a  Judicial  construction 
of  the  will  in  numerous  particulars,  and  for 
the  advice  of  tbe  chancellor  as  to  his  duties 
thereunder.  To  this  petition  appellees  filed 
a  general  demurrer,  which  was  sustained, 
and  leave  given  appellant  to  amend.  He 
thereupon  filed  an  amended  petition,  in  which 
he  alleged  that  a  portion  of  the  trust  fund 
was  still  invested  In  tbe  capital  stock  of  the 
bank  at  Paducah,  and  that  the  remainder  of 
the  tinist  funds  had  at  all  times  been  kept  as 
a  distinct  and  separate  fund,  and  was  capa- 
ble of  identification;  and  he  offered  to  give 
any  txmd  that  might  be  required  of  him. 
The  appellees  still  insisted  on  their  general 
demurrer,  which  was  again  sustained;  and. 
appelant  declining  to  plead  further,  his  orig- 
inal and  amended  petitions  were  dismissed. 
From  this  Judgment  he  prosecutes  this  ap- 
peal. 

The  chief  and  Indeed  the  only  question  In- 
volved upon  the  appeal   is  whethor  an  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed, after  the  estate  had  been  fully  admin- 
istered in  80  far  as  all  executorial  or  admhi- 
istratorial  duties  In  connection  with   it  are 
concerned,  can,  under  his  qualification  in  the 
county  court,   collect  a  specific  trust  fund 
from    bis   predecessor,    and   administer   the 
trust  ImiKised  upon  the  original  executor.    To 
authorize  the  appointment  of  an  administra- 
tor de  bonis  non  cum  testamento  annexe,      , 
there  must  be  unadminlstered  assets  belong-     i 
ing  to  the  estate,  or  unsatisfied  debts  or  lega- 
cies to  be  paid,  or  other  administrative  func-     ' 
tlons  to  be  performed.    He  can  only  admin-      ' 
ister  upon  that  portion  of  the  estate  which      I 
was  not  administered  upon  by  the  former     I 
executor.    See  2  Bl.  Comm.  506;   11  Am.  tc 
Eng.  Enc.  Law,  p.  793.    And  his  duties  an 
limited,  specific,  and  temporary  In  their  na- 
ture, and  have  been  frequently  the  subject  of 
consideration   by   this   court.     The    case  of 
Warfield  v.  Brand's  Adm'r,  IS  Bush,  77.  K 
the  leading  case  upon  the  question,  and  It 
was   there  held   that   an   administrator  de 
bonis  non  with  the  will  annexed  had  no  legal 
right  to  receive  from  his  predecessor  a  fund 
held  by  blm  in  trust  under  tbe  wilL    TIw 
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wbole  questlni  Is  so  exbansttvely  discussed 
In  that  case  as  to  make  It  nnnecessary  for 
us  to  Bgatn  review  the  grounds  upon  which 
the  conclusion  was  predicated.  It  Is  enough 
to  say  that  it  has  been  uniformly  followed  In 
every  case  Involving  the  powers  of  admin- 
istrators de  bonis  non  which  has  been  passed 
on  by  this  court  since  that  time.  See  Allen 
V.  Kennedy  (Ky.)  8  S.  W.  882;  Flannery  v. 
Givens'  Adm'r  (Ky.)  52  S.  W.  962.-  As  no  ad- 
ministrative functions  remained  to  be  per- 
formed in  connection  with  the  will  of  James 
Enlow  when  appellant  qualified  as  adminis- 
trator de  bonis  non,  we  are  of  the  opinion 
that  his  appointment  conferred  upon  him  no 
l)ower  and  imposed  no  duties  In  connection 
with  the  trust  fund  provided  for  by  the  thh:- 
teenth  clause  of  the  will.  Upon  the  resigna- 
tion of  the  executor,  a  trustee  should  have 
been  appointed  to  carry  out  the  trust  In  ac- 
cordance with  the  terms  of  the  will  and  the 
Intention  of  testator.  Whether  the  statutory 
bond  now  required  by  section  3838  of  the 
Kentucky  Statutes  has  changed  the  rule  as 
to  the  liability  of  sureties  upon  the  bond  of 
executors  who  are  also  by  the  terms  of  the 
win  made  trustees  of  a  specific  fund,  we  do 
not  deem  it  important  to  decide  in  this  case, 
ns  we  are  satisfied  that  there  was  no  inten- 
tion on  the  part  of  the  legislature,  In  chan- 
ging the  form  of  the  bond,  to  confer  upon  an 
ndmlnistrator  de  bonis  non  powers  and  du- 
ties which  they  have  never  heretofore  exer- 
cised either  at  common  law  or  under  the 
statute.  As  appellant  was  not  entitled,  un- 
der his  appointment  as  administrator  de 
bonis  non,  to  take  possession  of  the  trust 
fund,  he  is  not  entitled  to  call  on  the  court 
to  advise  him  how  to  administer  it 

For  reasons  indicated,  the  Judgment  is  af- 
firmed. 


WILLS  T.  PADUCAH  BUILDING  &  LOAN 

ASS'N.! 

lObort  Of  Appeals  of  Kentucky.      April  29, 
1902.) 

BUILDINQ  AND  lOAN  ASSOCIATIONS— RIGHTS 
OF  BORROWINO  STOCKHOLDER— CREDIT 
BY  PAYMENTS  ON  STOCK. 
A  borrowing  stockholder  of  an  insolvent 
building  and  loan  asgociation,  which  had  made 
an  aisiKnment  for  the  benefit  of  creditors,  was 
not  entitled  to  credit  on  her  loan  for  the 
amount  of  dues  paid  ou  her  stock,  thongh  she 
had,  before  the  assignment  was  made,  ceased 
to  pay,  and  had  filed  suit  seekine  to  have  all 
her  payments  applied  to  the  disdiarge  of  her 
dobt,  as  the  association  had  been  insolvent 
for  some  time  before  she  quit  paying,  and 
had  been  eadeavoring  to  wind  np  its  affairs, 
with  a  view  to  liquidation. 

Appeal  from  drcolt  court;  McCracken 
county. 

rro  be  officially  rq>orted." 

Action  by  Mrs.  Willie  M.  Wllh  against 
tbe  Faducah  Building  ft  Loan  Association 

'Baportad  br  Bd-ward  W.  Hlnn,  Esq.,  of  tli*  Fraak- 
tort  bar,  and  tormarlr  stata  raportar. 


for  the  cancellation  of  a  mortgage,  co&solV- 
dated  with  an  action  by  the  assignee  of  the 
Faducah  Building  &  Loan  AssociatiMi  for 
a  settlement  of  the  assigned  estate.  Judg' 
ment  refusing  to  cancel  mortgage,  and  MrSr 
Willie  M.  Wills  appeals.    Affirmed. 

Hendrlek  &  Miller,  for  appellant  GreM" 
ft  Reed,  for  appellee. 

HOBSON,  J.  On  Ai^l  S,  1891,  appellant 
subscribed  for  three  shares  of  stock  in  the 
Faducah  Building  &  Loan  Association,  of 
9200  per  share,  face  value.  She  paid  on  this 
stock  $3.65  for  the  month  of  April,  and  $S 
each  for  the  months  of  May,  June,  July,  and 
August  On  August  25,  1891,  she  borrowed 
from  the  assoclatlan  ^60,  and  executed  her 
note  to  it  for  $600.  From  this  time  she  paid, 
in  addition  to  the  $3  a  month  on  the  stock 
as  before,  $3  a  month  Interest  on  her  loan, 
until  and  Including  March,  1899;  making 
91  payments,  of  $6  each,  in  addition  to  the 
$15.65  paid  on  the  stock  before  she  obtained 
the  loan.  After  March,  1899,  she  ceased  U> 
pay.  On  August  18,  1899,  she  filed  this  suit 
against  the  association,  in  which  she  char- 
ged that  the  arrangement  was  usurious,  and 
sought  to  have  all  her  payments  applied  to 
the  discharge  of  her  debt  alleging  that  they 
more  than  paid  the  debt .  She  prayed  judg- 
ment for  the  cancellation  of  the  mortgage 
she  had  executed  to  secure  the  note,  and  for 
the  recovery  of  $87.68  as  usury  which  she 
alleged  she  had  paid  over  and  above  the 
amount  of  the  debt  The  association  filed  a 
general  demurrer  to  her  petition,  but  no  ac- 
tion was  taken  on  the  demurrer.  In  October, 
1809,  the  association  made  an  assignment 
for  the  benefit  of  its  creditors,  and  the  as- 
signee was  made  a  defendant  to  the  action. 
He  also  filed  an  action  to  settle  the  trust 
and  the  two  suits  were  consolidated.  The 
proof  showed  that  the  association  was  or- 
ganized about  the  year  1888;  that  It  had  17 
nonborrowlng  stockholders  and  12  borrowing' 
stockholders;  that  the  nonborrowlng  stock- 
holders, who  held  about  two-thirds  of  the 
capital  stock,  bad  paid  in  about  $4,000,  and 
the  borrowing  stockholders  had  paid  In  about 
$3,000.  It  also  appeared  that  if  all  the  bot^ 
rowing  stockholders  were  settled  with  on 
the  basis  claimed  by  appellee,  there  would 
only  be  between  $900  and  $1,000  of  assets 
to  come  to  the  hands  of  the  assignee;  all 
of  its  money  having  been  let  out  to  its  bor- 
rowing members.  The  company  had  been  in- 
solvent for  some  time  before  appellant  quit 
paying,  and  had  been  endeavoring  to  wind 
up  its  affairs,  with  a  view  to  liquidation. 
Under  these  facta  the  drcnlt  court  held  that 
appellant  was  entitled  to  credit  on  her  mort- 
gage debt  for  the  monthly  payments  of  $3 
each  which  she  had  paid  on  it  but  that  she 
was  not  entitled  to  credit  on  this  debt  as 
i^alnst  the  insolvent  association,  for  the  $3  a 
month  which  she  had  paid  on  the  stock.  The 
court  allowed  her  to  retain  In  her  hands  ZH 
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per  cent,  of  the  Judgment  against  her,  on 
the  ground  that,  as  she  was  a  stockholder, 
this  much  would  probably  be  coming  to  her 
on  the  settlement  of  the  stock  account. 
From  this  Judgment  she  appeals,  Insisting 
that  she  should  have  been  credited  on  her 
mortgage  debt  by  all  the  money  that  she  had 
paid. 

It  Is  earnestly  argued  for  appellant  that 
she  had  chosen  to  cease,  and  had  ceased,  to 
make  further  payments  on  her  stock  some 
eight  months  before  the  assignment  by  the 
association  to  appellee,  and  that  three  months 
ttefore  the  assignment  she  had  filed  her 
suit  to  cancel  the  mortgage,  and  to  recover 
part  of  the  money  she  had  paid,  thereby 
disclaiming  any  interest  In  the  association 
as  a  member,  and  demanding  the  benefit 
of  the  usury  lavrs  of  the  state;  that  thereby 
her  rights  were  fixed;  and  that  thereafter 
the  association  could  not,  by  making  an  as- 
signment, devest  her  of  rights  which  by  her 
election  she  had  already  acquired.  In  Red- 
dick  V.  Association's  Assignee,  48  S.  W.  1075, 
this  court  said:  "But  looking  beyond  the 
mere  language  of  the  by-laws  and  the  stalh 
utes.  It  is  manifest  that  these  withdrawal 
contracts  are  provided  for  with  respect  to 
going  coocems  only.  The  right  of  withdraw- 
al is  not  an  absolute  one,  any  more  than 
is  the  right  of  the  borrowing  member  to 
pay  bis  loan  by  monthly  payments  until  the 
maturity  of  his  stock  cancels  hia  loan.  Or- 
dlnarlly  the  language  of  the  borrower's  con- 
tract does  not  attempt  to  fix  the  date  of  this 
maturity.  He  simply  agrees  to  pay  until  the 
accumulations  of  the  enterprise  shall  mative 
his  stock.  •  •  •  And  these  terms  all 
come  to  nothing  when  the  scheme  falls 
through.  The  chancellor  cannot  carry  on  the 
enteriM'lse  when  the  parties  themsdves  have 
failed,  and  the  only  thing  possible  is  to  wind 
It  up  on  equitable  principles."  Following 
this  case,  the  rule  has  been  established  that 
the  insolvoicy  of  the  association  negatives 
the  right  of  any  stockholder  to  obtain  a  prior- 
ity over  his  fellows  by  giving  notice  of  with- 
drawal, and  that  in  an  inwrivent  concern  a 
borrowing  stockholder  is  not  entitled  to  cred- 
it on  his  loan  for  the  amount  of  dues  paid 
on  his  stock,  although  the  rule  is  otherwise 
in  a  going  concern.  Association's  Assignee 
V.  Reed  (Ky.)  62  S.  W.  1020;  Loan  Co.'s  A*. 
Bignee  ▼.  Spillman  (Ky.)  65  &  W.  414. 
Though  none  of  the  cases  decided  presented 
Just  the  question  raised  here,  the  principles 
announced  control  it  While  appellant  was 
a  b(»Tower  from  the  association,  she  was 
also  a  stockholder.  Her  right  to  apply  on 
her  debt  what  was  paid  on  the  stock  Is  only 
allowed  in  a  going  concern  on  the  ground 
that  In  such  cases  the  dividends  on  the  stock 
are  presumed  to  equal  her  share  of  the  ex- 
penses and  losses.  But  in  an  insolvent  con- 
cern this  presumption  camiot  exist.  The 
rights  of  the  parties  in  the  assets  of  the 
insolvent  concern  must  be  determined  upon 
equitaUe  principles,  when  the  assets  assign- 


ed for  the  benefit  of  aB  tbe  creditors  are 
distributed  by  the  chancellor.  The  borrow- 
ing member,  who  before  the  assignment 
elected  to  get  out,  can.  In  the  nature  of  the 
case,  stand  In  no  better  light  than  any  other 
member  who  before  the  assignment  gave  no- 
tice of  withdrawal  and  demanded  hlfi  mon^. 
For  both  had  the  same  right  of  election,  and 
the  election  of  (we  of  the  members  in  a  mu- 
tual concern  cannot  have  any  greats'  tfeet 
than  the  election  of  another  member,  in  the 
distribution  of  the  assets  of  the  insolvent 
concern  which  have  come  under  the  coatrol 
of  a  court  of  chancery,  and  must,  like  the 
assets  of  any  other  trust,  be  administered 
on  equitable  principles.  The  proof  shows 
here  that  the  association  was  insolvent  in 
March,  when  appellant  ceased  to  pay,  and 
had  been  for  some  time  before  that.  The 
stockholders  In  the  association  had  contrib- 
uted the  assets  which  it  had.  To  permit 
one  class  of  stockholders,  who  had  borro^ved 
these  assets,  to  apply  them  to  the  payment 
of  their  debts,  and  throw  the  entire  loss  on 
the  other  stockholders,  would  be  to  violate 
the  fundamental  principle  that  equality  is 
equity.  We  are  therefore  of  opinion  that  the 
learned  circuit  Judge  properly  ruled  that  ap- 
pellant was  not  entitied  to  credit  on  her  debt 
for  the  amount  she  had  paid  as  dues  on  the 
stock.  The  answer  of  the  assignee  to  appel- 
lant's suit,  taken  in  connection  with  the  pe- 
tition, set  out  all  the  facts,  and  the  amount 
of  the  debt  of  appellant  was  a  mere  matter 
of  calculation  on  these  facts. 

On  the  whole  case,  we  see  no  error  in  the 
Judgment  to  the  substantial  prejudice  of  ap- 
pellant, and  the  Judgment  la  therefore  af- 
firmed. 


COMMONWEALTH  v.  BULL0CK.1 

(Court  of  Appeals  of  Kentucky.      April  30. 

1902.) 

CRI.MINAL.     LAW  —  APPEAL.     BY     COMMON- 
WEALTH TO  SKTTLB  LAW— INSTRUC- 
TION AS  TO  SELF-DEFENSE. 

1.  Under  Gr.  Code  Prac.  K  335,  337,  where 
a  triol  has  resulted  In  a  disagreement  of  the 
jury  the  commouwealth  may  prosecute  an  ap- 
peal to  obtain  a  proper  construction  of  the  law. 

2.  Life  cannot  be  taken  to  prevent  a  tres- 
pass on  land,  and  therefore,  where  a  dispute 
as  to  the  location  of  a  division  fence  resulted 
iu  the  shooting  of  C.  by  defendant,  it  was  er- 
ror, under  an  indictment  for  maiicioos  shootinc 
with  intent  to  kill,  to  preface  an  instmction  as 
to  self-defense  with  the  statement  that  C  "hail 
no  legal  right  to  build  the  fence  where  he 
was  attempting  to  build  it  on  the  occasion  of 
the  shooting,  and  the  defendant  had  a  right 
to  compel  him  to  desist  from  bo  doing,  and  to 
use  such  force  as  under  the  circamstancea 
seemed  to  him  to  he  reasonably  necessary  to 
compel  him  to  desist." 

Appeal  from  circuit  court,  Mas<Hi  county. 

"Not  to  be  ofliclally  reported." 

A  trial  of  Thad.  P.  Bullock  under  an  In- 
dictment for  malicious  shooting  with  intent 
to   kill   resulted   in   a   disagreement  of    the 

'Reported  by  Edward  W.  Hinea,  E9q.,o(  th«  Frank- 
fort bar,  and  (ormerljr  atata  reportar. 
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iwej,  and  the  commonweftlth  appeals,  to  ob- 
tain a  proper  conatroctlon  of  tbe  law.  Opin- 
ion certtfled. 

Frank  P.  O'Donnell  and  R.  J.  Breckin- 
ridge, for  the  Commonwealth.  E.  L.  Worth- 
ington  and  W.  D.  Cochran,  for  appellee. 

GUFFY,  C.  J.  The  evidence  In  this  case 
conduces  to  show  that  the  appellee  and 
George  Calvert  owned  adjoining  tracts  of 
land,  between  which  was  a  division  fence, 
which  fence  was  in  a  dilapidated  condition; 
that  Calvert  undertook  to  build  a  new  fence 
on  appellee's  side  of  the  old  fence;  that  a 
controversy  arose  between  them  as  to  the 
erection  of  the  new  fence,  the  appellee  claim- 
ing that  the  new  fence  was  being  placed  over 
and  npon  his  land.  He  remonstrated  against 
tbe  erection  of  the  fence  as  proposed  by  Cal- 
vert It  appears  that  on  the  first  day  after 
the  commencement  of  the  building  of  the 
fence  aiq;>ellee  appeared  upon  the  ground, 
and  objected  to  the  building  which  was  then 
being  done  by  bands  hired  by  Calvert,  Cal- 
vert not  then  being  present,  and  that  appel- 
lee sent  word  to  Calvert  to  come  next  day 
and  see  if  they  could  not  adjust  the  matter. 
It  seems  that  Calvert  and  the  appellee  met 
there  on  tbe  next  day,  and  as  to  w^at  took 
place  between  them  there  is  some  conflict 
of  proof;  but  it  appears  that  each  one  of 
them  finally  bad  a  gun,  and  the  result  of 
the  controversy  was  that  Bullock  shot  Cal- 
vert, the  wound,  however,  not  resulting  in 
Calvert's  death.  Afterwards  appellee  was 
indicted  for  malicious  shooting  with  intent 
to  kill  Calvert  A  trial  resulted  In  a  dis- 
agreement of  the  Jury,  and  this  appeal  is 
prosecuted  by  the  commonwealth  in  order 
to  obtain  a  proper  construction  of  tbe  law, 
It  being  claimed  by  the  commonwealth  that 
the  court  erred  in  giving  instruction  No.  6. 
This  appeal  seems  to  be  authorized  by  sec- 
tions 335  and  337  of  the  Criminal  Code  of 
Practice.  The  instructions  of  the  court  are 
as  follows:  "(1)  The  court  instructs  the  Jury 
that  if  they  believe  from  all  the  evidence, 
beyond  a  reasonable  doubt  that  the  accused, 
Thad.  P.  Bullock,  in  Mason  county,  Ky.,  at 
any  time  before  the  finding  of  the  indictment 
in  this  case,  did  willfully,  maliciously,  and 
feloniously  shoot  at  and  wound  the  witness 
George  Calvert  with  a  rifle  loaded  with  pow- 
der and  leaden  ball,  or  other  hard  substance, 
with  Intent  to  kill  him,  but  from  which 
shooting  and  wounding  as  aforesaid  he,  the 
said  George  Calvert  did  not  die,  then  they 
will  find  the  said  accused  guilty  as  charged 
In  the  indictment  and  flx  his  punishment  at 
confinement  in  the  penitentiary  for  not  less 
than  one  (1)  nor  more  than  five  (5)  years, 
in  the  discretion  of  the  Jury,  governed  by  all 
the  evidence.  (2)  The  court  further  instructs 
tbe  Jury  that  if  they  believe  from  all  the 
evidence  beyond  a  reasonable  doubt  that 
the  accused,  Thad.  P.  Bullock,  in  Mason 
county,  Ky-.  at  any  time  within  twelve 
67  8.W.-68 


months  before  the  finding  of  the  indictment 
herein,  did  in  a  sudden  aflTray,  or  in  sudden 
heat  and  passion,  without  previous  malice, 
and  not  in  self-defense,  or  reasonably  ap- 
parent self-defense,  shoot  at  and  wound  the 
said  George  Calvert  with  a  rifle  loaded  with 
powder  and  leaden  ball,  or  other  hard  sub- 
stance, and  without  killing  him,  the  said 
George  Calvert,  then  they  will  find  the  said 
accused  guilty  and  fix  his  punishment  at  a 
fine  of  not  less  than  fifty  dollars,  and  not 
more  than  five  hundred  dollars,  or  by  con- 
finement in  the  county  jail  for  not  less  than 
six  months  nor  more  than  one  year,  or  they 
may  both  so  fine  and  confine,  in  the  discre- 
tion of  the  jury.  (3)  If  the  Jury  believe 
from  all  the  evidence  beyond  a  reasonable 
doubt  that  tbe  accused,  Thad.  P.  Bullock, 
has  been  proven  guilty,  but  should  entertain 
a  reasonable  doubt  from  the  evidence  as  to 
the  degree  of  the  offense  which  he  has  com- 
mitted, then  they  will  find  him  guilty  of  the 
lower  degree  only,  that  is,  of  shooting  and 
wounding  in  a  sudden  aflCray,  etc.,  and  flx  his 
punishment  as  indicated  In  instruction  No. 
2.  (4)  Unless  the  Jury  believe  from  all  the 
evidence  beyond  a  reasonable  doubt  that  tbe 
accused,  Thad.  P.  Bullock,  has  been  proven 
guilty,  they  will  find  him  not  guilty.  (5) 
The  court  instructs  the  jury  that  George 
Calvert  had  no  legal  right  to  build  the  fence 
where  he  was  attempting  to  build  it,  on  the 
occasion  of  the  shooting;  and  the  defendant, 
Bullock,  had  a  right  to  compel  him  to  de- 
sist from  BO  doing,  and  to  use  such  force  as 
under  the  circumstances  seemed  to  him  to 
be  reasonably  necessary  to  compel  him  to 
desist  And  if  the  Jury  believe  from  all  the 
evidence  that  defendant  Bullock,  believed 
and  had  reasonable  grounds  to  believe  that 
Calvert  had  armed  himself  with  a  gun  with 
the  intention  of  resisting  any  effort  that 
Bullock  might  use  to  compel  him  to  desist 
from  building  the  fence  there,  and  tliat  in 
making  such  resistance  he,  Bullock,  would 
be  put  In  danger  of  loss  of  life  or  great 
bodily  harm,  then  Bullock  had  the  legal  right 
to  arm  himself  for  the  purpose  of  protecting 
himself  from  danger.  And  If  the  Jury  be- 
lieve from  all  the  evidence  that  when  he 
shot  Calvert  be,  Bullock,  believed  and  had 
reasonable  grounds  to  believe  that  he  was 
then  in  dango:  of  loss  of  life  or  great  bodily 
harm  at  the  hands  of  Calvert  then  the  shoot- 
ing was  excusable,  on  the  ground  of  self- 
defense,  and  the  Jury  will  find  the  defendant 
not  guilty." 

Instruction  No.  6  is  the  one  objected  to  by 
the  commonwealth,  the  correctness  of  which 
is  the  sole  question  presented  for  decision. 
It  is  contended  for  axipellee  that  the  opinion 
of  this  court  in  Baker  v.  Com.,  93  Ky.  303, 
19  S.  W.  975,  authorized  the  instruction  com- 
plained of.  It  will  be  seen,  however,  upon 
an  examination  of  the  case,  that  It  was  ex- 
pressly held,  in  substance,  that  a  person  is 
not  bound  to  retreat  npon  his  own  premises, 
but  may  stand  bis  ground  and  defend  his 
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personal  property;  but  he  la  not  justified  In 
taking  the  life  of  a  trespasser  or  doing  Um 
bodily  harm  to  prevent  the  mere  trespass. 
If,  however,  the  trespass  is  committed  with 
the  Intention  of  killing  the  owner  of  the 
property  or  of  doing  him  great  bodily  harm 
if  be  resists  the  trespass,  the  owner  has  the 
right  to  kill  the  tre^asser,  if  he  lias  reasona- 
ble grounds  to  t>elieTe  that  It  Is  necessary 
to  do  so  in  order  to  protect  his  life  or  pre- 
vent great  bodily  harm  at  the  hands  of  the 
trespasser.  In  the  case  of  Utterback  v. 
Com.  (Ky.)  49  S.  W.  479,  it  was  stated,  in 
substance,  the  case  being  not  unlike  the  one 
at  bar,  that  life  cannot  be  taken  to  prevent 
trespass,  and  on  a  trial  for  homicide  the 
guilt  or  innocence  of  the  defendant  does  not 
depend  upon  whether  he  was  right  or  wrong 
in  the  controversy  about  the  land.  Life,  in 
a  case  like  this,  can  only  be  taken  in  self- 
defense,  or  In  the  necessary  defense  of  oth- 
ers. The  general  doctrine  as  to  the  defense 
of  property  Is  not  applicable  to  the  defense 
of  what  is  termed  the  castle.  A  mere  tres- 
pass on  land  does  not  authorize  the  occupant 
to  take  the  life  of  the  trespasser.  His  right 
to  the  land  can  only  be  determined  In  a  civil 
action.  If  Calvert  had  demonstrated  a  de- 
termination to  kill  the  appellee  in  the  event 
of  his  objection  or  resistance  to  the  erection 
of  tiie  fence  upon  the  land  claimed  by  ap- 
pellee, a  different  question  would  have  been 
presented  for  consideration;  but  In  this  case 
it  appears  from  the  testimony  that  the  most 
that  can  be  said  is  that  the  parties  became 
enraged  against  each  other  in  respect  to  the 
controversy  as  to  where  the  fence  should  be 
erected,  and  the  difficulty  resulted  therefrom. 
After  a  careful  consideration  of  the  testi- 
mony and  the  law  applicable  thereto,  we 
are  of  opinion  that  Instruction  No.  5  should 
not  have  been  given.  The  law  of  self-de- 
fense and  apparent  or  reasonable  belief  of 
apparent  danger  of  loss  of  life  or  bodily  harm 
should  have  been  given. 

It  results  from  the  foregoing  that  the  court 
erred  in  giving  instruction  No.  5.  It  ought 
not  to  have  been  given.  All  of  wAlch  is  or- 
dered to  be  certified  to  the  circuit  court  tor 
Ita  guidance  in  future  trials. 


COMMONWEALTH  ▼.  BEBWHB.* 

(Court  of  Appeals  of  Kentndcy.     April  80, 

1902.) 

INDIOTMBNT— FAILURE    TO    INDORSE    NAUB8 

OF    WITNESSES— FORQBRY—MAK- 

INO  FALSE  COPY. 

1.  An  objection  to  an  Indictment  upon  the 
ground  that  no  names  of  witnesses  were  pla- 
ced at  the  foot  of  the  indictment  must  be  made 
by  motion  to  quash,  and  not  by  demurrer. 

2.  An  indictment  does  not  lie  for  the  for- 
gery of  an  instrument  the  existence  of  which 
IS  averred  to  be  uncertain. 

S.  One  who  adds  to  a  purported  copy  made 
by  him  signatures  which  were  not  appended  to 
the  original  Is  not  guilty  of  forgery. 

'Reported  X>7  Edward  W.  HInei,  Bs<i.,o(  tb*  Frank- 
fort bar,  and  formerly  itate  reporter. 


Appeal  from  circnit  court,  Lewis  eonnty. 

"To  be  officially  reported." 

An  indictment  against  Grant  Brewer  for 
forgery  was  dismissed,  and  the  common- 
wealth appeals.    Affirmed. 

R.  J.  Breckinridge  and  C.  J.  Pratt,  for  tbe 
Commonwealth.  A.  £.  Cole  &  Son,  for  ap- 
pellee. 

DU  RELLB,  J.  A  demurrer  was  sastaln- 
ed  by  the  circuit  court  to  an  indictment  cbar- 
gring  appellee  with  the  crime  of  forgery,  io 
that  he  "did  unlawfully,  willfully,  aad  feliH 
nionsly  sign  and  forge  •  *  •  the  names  of 
Robert  Brewer,  chairman,  W.  H.  Crawford. 
trustee,  and  Wm.  Thompson,  trustee,  to  an 
instrument  of  writing  purporting  to  be  a  copy 
of  an  original  contract  between  teacher  and 
trustees  of  common  school,  which  contract 
is  In  words  and  figures  as  follows:  'Copy  of 
Original  Contract  Contract  between  Teach- 
er and  Trustee.  This  article  of  agreement, 
entered  into  on  the  .3rd  day  of  July,  1899. 
witnesseth,'  "  etc.  Then  follows  the  remain- 
der of  the  contract,  with  copies  of  signatures 
of  the  three  parties  named,  and  of  tbe  ap- 
pellee as  teacher.  The  Indictment  farther 
states  that  It  was  unknown  to  the  grand  ju- 
ry whether  there  was  or  is  an  original  writ- 
ten agreement,  of  which  the  copy  set  out 
purported  to  be  a  copy,  or  whether  sucb 
original  was  lost  or  destroyed,  or  in  the  pos- 
session of  the  accused,  but  charges  tbat.  If 
the  "copy  of  said  purported  contract  is  a 
copy  of  the  original  unknown  contract;  that 
the  same  is  a  forgery,  and  the  names  of 
Robert  Brewer,  chairman,"  etc.,  "w»e  sign- 
ed and  caused  to  be  signed  to  and  on  said 
original  contract  by  said  Grant  Brewer  with- 
out the  knowledge  and  against  tbe  will  and 
consent  of  said  Robert  Brewer,"  etc.,  "or 
either  of  them,  and  all  of  which  was  so  done 
with  the  felonious  Intent  at  the  time  to  de- 
fraud said  namied  parties,  and  other  un- 
known parties  to  this  grand  jury,"  etc 

One  of  the  objections  to  the  sufflciency  of 
this  Indictment  is  that  no  names  of  witness- 
es were  placed  at  the  foot  of  the  indictment. 
The  proper  procedure  to  raise  such  an  objec- 
tion seems  to  be  by  motion  to  qnash,  and  not 
by  demurrer.  Com.  v.  Glass  (Ky.)  53  6S.  W. 
18.  See,  also.  Com.  t.  Smith,  10  Bush.  476. 
Tbe  Indictment  charges  forgery  of  the  slg- 
natures  to  tbe  copy.  It  states,  also,  that,  if 
there  was  an  original  contract,  the  signa- 
tures to  that  were  forged.  Obviously  the 
commonwealth  could  not  maintain  an  indict- 
ment for  the  forgery  of  an  Instrument,  tbe 
existence  of  wMch  at  any  time  is  averred  to 
be  uncertain.  So  whatever  of  crime  is  char- 
ged in  this  indictment  must  consist  In  tbe 
false  copying  Into  the  purported  copy  of 
signatures  which  were  not  atq;>ended  to  tbe 
original.  If  there  was  an  origlnaL  This 
might  be  an  ingredient  In  a  cheat  of  one 
kind  or  another,  but  Is  not  forgery,  either  at 
common  law  or  tmder  our  statute.    At  corn- 
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mon  law  "the  false  writiiv  miiBt  be  auch 
as.  If  true,  would  be  of  some  real  or  seemlns 
legal  efficacy,  since  otherwise  it  has  no  tend- 
ency to  defraud;  in  other  words,  it  must  ei- 
ther be  in  fact,  or  must  appear  to  be,  of  le- 
gal validity,  but  it  need  not  hare  both  the 
appearance  and  the  reality."  2  Bish.  New 
Cr.  Law,  S  533.  Our  statute  (Ky.  St  f| 
1185  to  1189,  inclusive)  does  not  seem  to 
materially  change  the  common  law.  The 
copy  not  only  has  not  the  appearance*  of  le- 
gal efficacy,  but,  if  genuine,  would  have  no 
actual  legal  efficacy.  On  its  face,  it  is  a 
copy.  The  indictment  charges  that  It  is  a 
false  copy.  If  genuine,  it  would  not  be  evi- 
dence,  nor  is  it  evidence  as  it  stands.  It  is 
as  if  the  accused  had  told  a  lie  in  a  letter,— 
very  reprehensible,  no  doubt,  but  not  for^ 
gery.  It  Is  not  denied  that  a  man  can  com- 
mit forgery  of  an  instmment  executed  by 
taimself.  2  Bish.  New  Or.  Law,  |  685,  sub- 
sec.  3.  In  Com.  v.  Wilson,  89  Ey.  157,  12  & 
W.  264,  26  Am.  St  Rep.  628,  it  was  held 
that  forgery  might  be  comialtted  by  a  coun- 
ty surveyor  of  a  survey,  plat  and  certificate 
purporting  to  be  made  by  himself,  when  in 
fact  the  survey  was  never  made,  and  the 
persons  whose  names  were  placed  by  him 
at  the  bottom  of  the  pretended  plat  and  cer- 
tificate as  chalnmen  did  not  so  act:  "For," 
said  Judge  Lewis,  "the  writing,  as  charged, 
was  made  with  Intent  to  defraud,  was  cal- 
culated to  induce  another  to  give  credit  to  it 
as  genuine,  and  if  it  had  been  so,  would 
bave  entitled  Engle  to  a  patent  and  was 
made  in  the  name  of  the  accused,  in  his  offi- 
cial capacity,  which  was  to  a  reasonable  in- 
tent and  of  the  same  effect,  as  if  he  bad 
made  it  in  the  name  of  another  surveyor." 
The  same  reasoning  was  applied  in  Moore 
T.  Com.,  92  Ky.  630,  18  S.  W.  833,  to  a  case 
where  one  authorized  to  sign  the  clerk's 
name  to  witness  certificates  made  a  false 
certfficate.  The  cases  cited,  however,  do  not 
touch  the  case  here,  which  is,  in  substance, 
nothing  but  a  false  statement  in  writing  that 
there  was  a  contract  signed  by  certain  nam- 
ed persons. 

The  Judgment  is  affirmed. 


LAYMAN  ▼.  HEELER  et  al.i 

(Court  of  Appeals  of  Kentucky.     ApiU  80, 

1902.) 

COTINTia»-LIABIUT7  TOR  TORTS— INJURY  TO 
LAND  IN  CHANOINO  ORADB  OF  ROA.D-PBR- 
BONAL  LIABIUTT  OF  AGENTS  FOR  TORTS. 

1.  An  action  for  tort  does  not  lie  against  a 
>.-onntr  nnlees  it  l>e  authorized  expressly  or  by 
necesssTT  impUcatiou  of  statute. 

2.  Under  Const  f  242,  providing  that  "ma- 
nicipal  and  other  corporations,  and  individuals 
invested  with  the  pnvilejre  of  taking  private 
property  for  public  use,  sball  make  Just  com- 
pensation for  property  taken,  injured  or  de- 
stroyed by  them:  which  compensation  shall  be 
paid  l>efore  arum  taking,   or  paid  or  secured. 


>Raport«a  br  Kdward  W.  HInei,  Biq.,  of  Um  Frank- 
fort bar.  and  tormtrly  state  reporter. 


at  the  election  of  such  corporation  or  individual 
before  such  injury  or  destruction," — a  county 
is  liable  for  injury  to  adjacent  lands  in  chan- 
^g  the  grade  of  a  road.> 

8.  Where  a  county  is  liable  for  injury  done 
to  adjacent  lands  iu  repairing  a  road,  its 
agents,  doing  the  work  under  appointment  of 
the  fiscal  court,  are  also  liable. 

Appeal  from  circuit  court.  Lame  county. 

"To  be  officially  reported." 

Action  by  Willis  Layman  against  Oeorge 
Beeler  and  others  to  recover  damages  for  In- 
Jury  to  land.  Judgment  for  defendants,  and 
plalntlflt  appeals.    Reversed. 

J.  P.  O'Meara  and  Twyman  &  Hundley, 
for  appellant.  Sam  Y.  Jones,  for  appellee 
Larue  county.  O.  M.  Mather  and  Chas.  M. 
Creal,  for  appellees  Beeler  and  Walters. 

O'REAR,  J.  Appellant  was  the  owner  of 
a  tract  of  land  In  Lame  county  through 
which  was  located  a  county  road.  This  road 
divided  appellant's  land  into  two  perta  of 
about  equal  sise.  This  road  had  existed  in 
that  conditioD,  and  upon  the  grade  at  which 
it  was  found  when  the  acta  complained  of  in 
this  salt  were  committed,  for  about  20  years. 
The  county  of  Larue  determined  to  alter  the 
grade  of  the  road  under  the  authority  of  sec- 
tion 4306  of  the  Kentucky  Statutes,  which 
provides:  "The  fiscal  court  of  each  county 
shall  have  charge  and  supervision  of  the 
public  roads  and  bridges  therein,  and  shall 
prescribe  necessary  rules  and  regulations  for 
repairing  and  keeping  same  in  order,  and 
for  the  proper  management  of  all  roads  and 
I>ridges  in  said  county  under  and  subject  to 
the  provisions  of  said  act"  Section  4339  of 
the  Kentucky  Statutes  provides  for  the  cut- 
ting down  of  hills  on  county  roads,  and  for 
letting  the  work.  Larue  county  let  to  ap- 
pellees Walters  and  Beeler  the  contract  for 
repairing  this  road,  in  accordance  with  cer- 
tain specifications,  which  Involved  the  cut- 
ting down  of  the  hill  and  ditching  the  road  to 
such  an  extent  that  it  is  alleged  it  impaired 
the  value  of  plaintiflt's  lands,  making  it  im- 
practical, without  large  expenditure,  for  him 
to  go  from  one  part  of  his  farm  to  the  other. 
A  demurrer  to  plaintiff's  petition  was  sus- 
tained as  to  Lame  county,  upon  the  idea,  it  is 
■aid,  that  the  county  was  not  liable  to  an  ac- 
tion for  tort  This,  as  a  general  proposition, 
is  true,  and  th^e  is  no  liability  upon  the 
part  of  the  county  unless  It  be  authorized 
expressly  or  by  necessary  implication  of  stat- 
ute. Downing  v.  Mason  Co.,  87  Ky.  208.  8 
8.  W.  264.  12  Am.  St  Rep.  473.  The  ques- 
tion is,  was  there  such  an  authorization  in 
the  caae  at  bar?  Section  242  of  the  present 
constitution  Is  aa  follows:  "Municipal  and 
other  corporations,  and  individuRls  invested 
with  the  privilege  of  taking  private  property 
for  public  use,  sball  mnke  Just  compensation 
for  property  taken,  injured  or  destroyed  l>y 
them;  which  compensation  sball  be  paid  be- 
fore such  taking,  or  paid  or  secured,  at  tlio 

'  8m  Emlntnt  Domain,  vol.  26,  Caot.  Die  i  K>. 
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election  of  such  corporation  or  Individual 
before  sncb  Injury  or  destruction.  The  gen- 
eral assembly  shall  not  deprive  any  person 
«f  an  appeal  from  any  preliminary  assess- 
ment for  damages  against  any  such  corpora- 
tion or  Individual  made  by  commissioners  or 
otherwise;  and  upon  appeal  from  such  pre- 
liminary assessment,  the  amount  of  such 
damages  shall,  in  all  cases,  be  determined 
by  a  Jury,  according  to  the  course  of  the 
common  law."  It  has  been  held,  under  the 
foregoing  section  of  the  constitution,  that 
where  a  municipality,  by  the  erection  of  pub- 
lic works  or  Improvements,  so  damages  the 
adjacent  property  of  the  owner  as  to  impair 
its  value,  tliat  is  the  taking,  Injuring,  or  de- 
stroying of  property  within  the  contempla- 
tion of  the  section  quoted.  City  of  Ludlow 
v.  Detweller  (Ky.)  47  &  W.  881;  City  of  Mt 
Sterling  v.  Jephson  (Ky.)  S3  S.  W.  1046;  City 
of  Henderson  v.  McLaIu  (Ky.)  43  S.  W.  700, 
88  U  B.  A.  S49. 

The  matter  of  (Honing  public  roads,  their 
improvement  and  repair,  are  exclusively  with- 
in the  Jurisdiction  of  the  fiscal  court  of  the 
county.  This  tribunal  is  authorized  to  insti- 
tute condemnation  proceedings  to  take  such 
lands  and  material  as  may  be  necessary  for 
the  purpose  of  construction  of  the  public 
highways.  This  right  of  eminent  domain, 
however,  Is,  and  under  our  constitution 
must  be,  subordinate  to  the  right  of  the  citi- 
zen to  be  first  reimbursed  for  his  damages 
occasioned  by  the  taking.  This  means,  not 
only  that  he  shall  be  paid  the  value  of  the 
thing  taken,  but  that  he  shall  be  paid  the 
damages  done  to  the  adjacent  prpperty  by 
the  taking  and  manner  of  use  of  the  citizen's 
lands  for  the  public.  City  of  Faducah  v.  Al- 
len (Ky.)  63  8.  W.  981. 

The  provision  of  the  constitution  which  re- 
quires that  the  municipality  taking  private 
property  for  public  use  "shall  make  Just  com- 
pensation for  the  property  taken,  Injured  or 
destroyed  by  them,"  necessarily  implies  that, 
if  the  corporation  should  fall  to  make  the 
compensation  before  the  taking  or  injuring. 
It  Is  liable  therefor  after  such  taking  or  in- 
Jury,  and  that.  If  It  will  not  pay  the  dam- 
ages, an  action  Is  necessarily  authorized  to 
be  instituted  against  it;  for  it  would  be  Idle 
to  give  to  a  party  a  right  without  a  remedy 
to  enforce  It  We  therefore  conclude  that,  if 
the  facts  as  alleged  in  the  petition  be  true,— 
that  Is,  that  the  improvement  of  the  highway 
in  question  did  so  impair  the  plaintiff's  ad- 
jacent lands  and  their  value  as  to  damage 
him,— that  was  a  taking  and  Injury  within 
the  contemplation  and  meaning  of  the  con- 
stitution, and  the  language  of  that  section 
necessarily  implies  a  right  upon  the  part  of 
the  citizen  to  maintain  his  action  against  the 
county  to  recover  such  damages,  if  not  oth- 
erwise aettied. 

The  other  defendants  pleaded  that  they 
did  the  work  under  the  authority  and  em- 
ployment of  the  fiscal  court  of  Iiarue  county, 
and  did  same  in  a  careful  and  prudent  man- 


ner, according  to  the  specifications  famished 
them.  Under  this  plea  of  Justification  tbe 
case  went  to  a  trial  before  a  Jury,  resulting 
In  a  verdict  for  the  defendants.  The  only 
question  necessary  to  be  considered  on  this 
branch  of  the  appeal  Is  as  to  the  correctness 
of  the  Instructions  given.  The  court  gave 
the  following,  among  others:  "If  tbe  Jury 
believe  from  the  evidence  that  the  defend- 
ants were  appointed  by  the  fiscal  court  to 
grade,'  gravel,  and  cut  down  the  hill  adjacent 
to  plaintiff's  premises,  and  that  in  doing  said 
work  the  defendants  used  due  and  proper 
care,  and  did  no  other  or  greater  damage  to 
plaintlflTs  property  than  was  necessary  to 
complete  the  work  which  they  were  appoint- 
ed to  do,  then  the  law  Is  for  the  defendants, 
and  the  Jury  will  so  find."  We  are  of  opin- 
ion that  this  instmctlon  was  erroneous.  If 
Larue  county  could  not,  without  liability  to 
the  owner  for  damages,  do  the  work  in  ques- 
tion so  as  to  injure  the  plaintiff's  premises, 
it  must  follow  that  it  could  not  authorize 
another  to  do  It  with  immunity.  The  order 
of  the  fiscal  court  afforded  its  employ^  no 
protection  against  a  snlt  for  damages  by  the 
person  aggrieved  by  their  acts  where  tbf 
court  Itself  would  have  been  liable  for  sucb 
acts.  "The  agent  cannot  avert  legal  respon- 
sibility for  his  own  wrongrful  act  by  plead- 
ing that  be  was  employed  or  directed  by  a 
person  who  had  no  lawful  authority.  •  •  • 
An  agent  or  servant  Is  responsible  for  b!s 
own  tortious  act,  even  though  it  was  done 
in  submission  to  the  command  or  anthority 
of  his  employer  or  master."  Poole  ▼.  Ad- 
kisson,  1  Dana,  112. 

The  Judgment  Is  reversed,  and  cause  re- 
manded for  a  new  trial  under  proceedings 
not  Inconsistent  herewith. 


DAVIDSON  T.  JOHNSON.t 

(Court  of  Appeals  of  Kentucky.     April  29. 

1902.) 

JURISDICTION— WAIVER  OF  OBJBCTtON— FAIL,- 
URB  TO  SPECIPy  GROUND  OP  OBJECTION'- 
ELECTION  CONTESTS— VAUDmr  OF  I^W 
CREATING  CONTEST  BOARD. 

1.  The  fact  that  the  contestee  in  an  dectiou 
contest,  after  his  objection  to  the  jurisdictioa 
of  the  contest  board  nad  been  overmled,  maiie 
defense,  aud  upon  appeal  by  the  contestant  to 
the  drcolt  court  again  made  defense  after  his 
objection  to  the  jurisdiction  of  the  conrt  ha-i 
been  overruled,  was  not  a  waiver  of  hia  ob- 
jection to  the  jurisdiction  of  the  snbject-mat- 
ter. 

2.  Objection  to  the  court's  jurisdiction  of 
the  subject-matter  may  be  made  at  any  time 
during  the  triaL 

3.  Even  If  the  drcnit  court  mis:ht  have  had 
jurisdiction  of  an  election  contest  if  proee«il- 
ings  had  been  originally  instituted  therein,  a 
question  not  determined.  It  could  not  acquire 
jurisdiction  to  hear  and  determine  the  coIlto^t 
upon  a  record  made  out  and  transmitted  to  it 
by  a  board  baviog  no  power  to  try  a  contested 
election. 

4.  The  statute  creating  a  board,  with  jndi- 

>  Reported  by  Edward  W.  HInes,  E;(q.,o(  tli*  Frank- 
tort  bar,  u,i  tormerlj  state  reporter. 
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cial  powers,  to  try  coootr  election  contests,  i* 
Toid,  as  cremting  a  uew  court,  which  is  forbid- 
den by  the  constitation. 

5.  The  fact  that  the  contestee  did  not  spec- 
ify, as  a  groand  of  his  demurrer  to  the  juris- 
diction of  the  contest  t>o€ird,  that  the  law 
creating  the  board  was  unconstitutional,  does 
not  preclude  him  from  relying  on  that  ground 
upon  appeal. 

6.  A  prefer  judgment  will  be  affirmed, 
though  tiie  lower  court  may  have  giyen  a 
wrong  reason  therefor. 

Appeal  from  circuit  court  Kenton  county. 

"To  be  officially  reported." 

Contest  by  George  H.  Davidson  of  the 
election  of  W.  A.  Johnson  to  the  office  of 
mayor  of  the  city  of  Covington.  Judgment 
for  contestee,  and  the  contestant  appeals. 
Affirmed. 

W.  H.  MacKoy,  F.  M.  Tracy,  and  Har- 
vey Meyers,  for  appellant  B.  F.  Qrazianl, 
for  appellee. 

GUFFT,  0.  J.  The  appellant  and  appellee 
were  at  the  November  election,  1899,  can- 
didates for  the  office  of  mayor  of  Covington, 
and  as  such  were  voted  for.  The  election 
commissioners,  after  receiving  the  returns 
and  canvassing  the  same,  issued  a  certifi- 
cate of  election  to  the  appellee,  Johnson. 
Soon  thereafter  the  appellant  served  notice 
of  contest  upon  the  appellee,  notifying  him 
that  appellant  contested  his  election,  and 
would,  before  the  said  election  commission- 
ers of  Kenton  county,  claim  to  be  the  du- 
ly elected  mayor  of  said  city,  and  asking  a 
judgment  to  that  effect  at  the  hands  of  the 
commissioners.  Numerous  grounds  are  re- 
lied upon  In  the  notice,  which  need  not  be  re- 
cited. The  appellee  demurred  to  the  juris- 
diction of  the  said  commissioners  to  hear 
and  determine  the  contest  which  demurrer 
was  overruled  by  the  commissioners.  He 
also  sought  in  other  ways  to  prevent  the 
commissioners  from'  hearing,  trying,  and  de- 
termining the  matter,  claiming  that  they  bad 
no  jurisdiction  to  do  so;  all  of  which  mo- 
tions and  demurrers  were  overruled,  and  the 
commissioners,  as  a  contest  board,  proceeded 
to  hear  and  determine  the  contest  upon  the 
law  and  the  facts.  A  large  number  of  depo- 
sitions were  taken.  The  contest  board,  up- 
on final  bearing,  dismissed  the  contest 
From  this  Judgment  of  dismissal  appellant 
appealed  to  the  Kenton  circuit  court  and 
executed  bond,  and  had  summons  Issued  and 
served  upon  appellee  to  answer  the  appeal. 
The  appellee  moved  to  dismiss  the  appeal, 
and  also  entered  a  demurrer,  and  Insisted 
that  the  county  board  of  contest  had  no  Ju- 
risdiction to  hear  and  determine  the  con- 
test The  circuit  court,  however,  overruled 
the  demurrer  and  motion  to  dismiss,  and  pro- 
ceeded to  bear  and  determine  the  case  up- 
on its  merits,  and  dismissed  the  contest 
From  this  order  of  dismissal  appellant  prose- 
cutes this  appeal. 

It  Is  insisted  for  appellee  that  the  county 
board  of  contest  had  no  jurisdiction  to  bear 


and  determine  the  matter,  and,  that  being 
true,  the  circuit  court  had  no  jurisdiction  of 
the  appeal;  hence  ought  to  have  dismissed 
the  same  and  sustained  the  demiirrer  of  ap- 
pellee; and  cites  the  opinion  of  this  court  in 
Pratt  V.  Breckinridge,  65  S.  W.  136,  as  be- 
ing conclusive  of  that  question.  It  is  ear- 
nestiy  insisted  for  appellant  that  the  appel- 
lee submitted  himself  to  the  jurisdiction  of 
the  county  board,  and  made  defense  before  It 
and  hence  the  question  of  Jurisdiction  must 
be  held  to  have  been  waived;  and  the  same 
contention  is  made  in  regard  to  the  proceed- 
ings in  the  circuit  court  after  the  appeal 
was  taken  to  it  It  is  also  suggested  that 
the  grounds  of  demm'rer  and  reasons  for  ask- 
ing a  dismissal  were  not  based  upon  the  doc- 
trine announced  In  Pratt  v.  Breckinridge; 
hence.  It  is  argued,  the  contention  of  appel- 
-lee  cannot  be  sustained,  and  this  court 
should  hear  and  determine  this  cause  upon 
its  merits.  It  Is  also  argued  that  the  circuit 
court  had  jurisdiction  to  hear  and  determine 
the  right  of  the  party  to  the  office  of  mayor. 
In  other  words,  the  circuit  court  had  orig- 
inal Jurisdiction  to  try  the  contest  between 
these  parties  for  the  office  in  question,  and 
therefore,  when  the  case  was  taken  to  the 
circuit  court  it  should  have  heard  and  deter- 
mined the  matter;  and  it  Is  Insisted  that  the 
circuit  court  erred  in  its  judgment  of  dis- 
missal, and  that  this  court  ought  to  reverse 
the  same.  Many  authorities  are  cited  by 
appellant  to  sustain  bis  contention,  but  we 
fall  to  perceive  that  any  of  them  sustain 
the  proposition  contended  for.  In  Hughes' 
Adm'r  v.  Hardesty,  13  Bush,  364,  this  court 
held  that  where  the  circuit  court  bad  Juris- 
diction of  the  subject-matter,  and  the  par- 
ties agreed  to  a  trial  thereof  upon  an  appeal 
from  a  justice's  court  It  was  too  late  when 
the  case  reached  this  court  to  object  to  the 
proceedings  in  the  circuit  court  on  the 
ground  'that  the  circuit  court  had  no  appel- 
late jurisdiction  of  the  judgment  in  ques- 
tion. The  facts  In  the  case  supra  show  that 
in  a  justice's  court  a  replevin  bond  had  been 
quashed,  and  the  unsuccessful  party  prose- 
cuted an  appeal  to  the  circuit  court  where, 
by  consent  the  cause  was  beard,  and  the  or- 
der quashing  the  bond  reversed,  and  from 
that  Judgment  the  appellant  prosecuted  the 
appeal.  It  was  the  contention  of  appellant 
that  Inasmuch  as  the  ch-cuit  court  had  no 
Jurisdiction  of  the  appeal  from  the  justice's 
court  such  appeal  should  first  have  gone  to 
the  quarterly  court,  and  that  the  judgment 
of  the  circuit  court  reversing  the  judgment 
of  the  justice's  court  ought  to  be  reversed  by 
this  court  The  opinion  of  this  court  is  to 
the  elTect  that  the  circuit  court  would  have 
had  original  jurisdiction  of  the  matter  in 
contest  and  If  the  appellant  did  not  move 
to  dismiss,  or  otherwise  object  to  the  Juris- 
diction of  the  court  but  consented  to  a  sub- 
mission and  trial  of  the  case^  he  therefore 
could  not  in  this  court  be  heard  to  raise  the 
question  of  Jurisdiction.    It  seems  manifest 
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that  If  the  appellant  bad  objected  ta  the 
jurtsdictlon  of  tbe  circuit  court  upon  appeal, 
and  moved  to  dlsmlsa  It,  and  If  tbe  circuit 
court  had  orerruled  the  motion,  this  court 
would,  upon  appeal,  have  reversed  the  judg- 
ment of  the  circuit  court  In  Fldler  v.  Hall, 
2  Mete.  461,  this  court  expressly  held  that, 
where  the  Inferior  court  had  no  Jurisdiction 
of  the  action,  an  appeal  therefrom  to  a  su- 
perior court  should  be  dismissed.  The  facta 
In  tbe  case  appear  to  be  that  Hall  sued  Fld- 
ler In  a  Justice's  court  upon  rn  obligation 
for  a  larger  sum  than  the  Justice  had  Ju- 
risdiction of,  namely,  a  $50  note,  with  ac- 
crued Interest  The  Justice  was  of  the  opin- 
ion that  the  amoimt  In  controversy  exceeded 
his  Jurisdiction,  and  dismissed  the  warrant 
From  this  Judgment  Hall  appealed  to  the 
quarterly  court  which  likewise  dismissed 
him.  He  then  appealed  to  the  circuit  court' 
After  the  appeal  bad  been  filed  In  the  circuit 
court,  and  process  had  Issued  thtfeon,  and 
been  served  upon  Fldler,  Hall  filed  a  petition 
In  equity,  asserting  a  lien  for  the  amount  of 
his  debt  upon  certain  property  mentioned  In 
the  obligation.  This  petition  was,  upon  Fid- 
ler's  motion,  dismissed,  and,  as  the  record 
shows,  the  case  then  stood  upon  the  appeal 
from  the  quarterly  court.  A  Jury  having 
been  dispensed  with,  and  the  law  and  facts 
submitted  to  the  court,  a  Judgment  was  ren- 
dered In  Hall's  favor  reversing  the  Judgment 
of  tbe  quarterly  court,  and  awarding  bim  the 
full  amount  of  his  debt  against  Fldler.  Of 
this  Judgment  Fldler  complained,  and  prose- 
cuted an  appeal  to  this  court  This  court 
said  tbe  Justice  very  properly  dismissed  the 
original  warrant  for  want  of  Jurisdiction, 
and,  after  discussing  what  constituted  tbe 
amount  In  controversy,  said:  "If,  as  we 
have  seen,  the  Justice  had  no  Jurisdiction,  It 
results,  not  only  that  the  quarterly  court 
properly  refused  to  take  cognizance  of  the 
case  by  appeal,  but  that  the  circuit  court 
should.  In  like  manner,  have  refused,  and 
erred  in  not  thus  refusing  and  dismissing 
the  appeal.  It  has  been  repeatedly  held  by 
this  court  that  tbe  circuit  court  has  no  Ju- 
risdiction to  try  causes  upon  appeals  from 
Justices  over  which  the  Justices  themselves 
have  no  Jurisdiction.  As  was  said  In  Kirk 
V.  Williams,  4  T.  B.  Mon.  413,  'to  tolerate 
such  new  mode  of  bringing  causes  Into 
courts  would  be  to  permit  an  abuse  never 
intended  to  be  allowed  by  the  legislature. 
Lane  v.  Toung,  1  I.ltt  40.'  Tbe  reason  of 
this  rule  applies  to  appeals  from  quarterly 
courts  to  those  from  Justices;  and.  In  the 
absence  of  any  legislative  enactment  allow- 
ing such  practice,  we  have  no  hesitation  In 
adhering  to  tbe  rule,  and  applying  It  to  ap- 
peals from  quarterly  courts.  The  submission 
of  the  law  and  facts  did  not  operate  »s  a 
waiver  of  the  objection  upon  the  score  of  Ju- 
risdiction. The  effect  of  this  was  merely  to 
dispense  with  a  Jury  to  try  the  facts,  and 
the  subsequent  exception  to  the  Judgment 
shows  that  It  was  so  regarded  by  the  par- 


ties. It  seems  to  na  that  tbe  circuit  Jndee 
erred  in  assuming  Jurisdiction  over  tbe  mat- 
ter, and  that  he  should  have  simply  dis- 
missed the  appeal.  Wherefore,  the  Judg- 
ment Is  reversed,  and  cause  remanded,  witta 
directions  to  tbe  circuit  court  to  dismiss  the 
appeal"  In  Jones  v.  Thompson's  Kx'r,  12 
Bush,  384,  it  appears  that  an  appeal  was 
taken  to  the  circuit  court  directly  from  a 
Judgment  of  the  Justice  of  tbe  peace,  and  { 
on  appellee's  motion  the  circuit  conrt  dis- 
missed the  appeal,  and  from  that  Jodgment 
the  appellant  prosecuted  an  appeal  to  this 
court  The  Judgment  of  the  clrcoit  coon 
was  affirmed  by  this  court  for  the  reason 
that  the  circuit  court  had  no  Jurisdiction  of 
an  appeal  from  the  Justice's  court  In  that 
case  the  circuit  court  would  have  bad  Juris- 
diction of  the  $80  claim  if  It  had  been 
brought  originally  In  the  circuit  court. 

It  seems  to  be  the  contention  of  appellant 
that  the  appellee  must  at  his  peril,  decline 
to  plead  or  defend  a  cause  of  action  after  a 
motion  to  dismiss  or  a  demurrer  had  heai 
overmled.  We  do  not  think  such  contention 
is  tenable.  Where  the  question  of  Jtuisdic- 
tion  is  as  to  the  person,  the  rule  seems  to  be 
well  settled  that  the  defendant  in  order  to 
avail  himself  of  that  objection,  must  first 
raise  that  question.  In  other  words,  he  can- 
not make  defense  and  afterwards  raise  the 
question  of  want  of  Jurisdiction  as  to  the 
pwson;  but  if  the  objection  to  Jurisdiction  of 
his  person  has  been  overruled,  he  may  make 
defense  to  the  merits,  and.  If  the  case  be 
finally  decided  against  him,  appeal  to  this 
court  and  have  the  question  of  Jurisdiction 
passed  upon.  We  know  of  no  rule  of  law 
that  would  preclude  a  defendant  from  raising 
tbe  question  of  Jurisdiction  of  tbe  subject- 
matter  at  any  time  during  tbe  trial.  In  this 
case,  however.  It  appears  from  the  reoMd 
that  the  objection  to  Jurisdiction,  demurrers, 
and  motion  to  dismiss  were  made  in  time  to 
have  raised  even  the  question  of  Jurisdiction 
over  the  person;  but  whether  this  be  ao  or 
not  they  were  clearly  made  in  time  to  prop- 
erly raise  tbe  question  of  Jurisdiction  of  tbe 
subject-matter  in  controversy. 

If  It  be  conceded  (we  do  not  decide  irbetb- 
er  it  Is  so  or  not)  that  the  circuit  court  would 
have  bad  Jurisdiction  of  the  contest  if  pro- 
ceedings had  been  originally  instituted  tber«^ 
In,  yet  It  could  not  acquh%  jurlsdictloo  to 
hear  and  determine  the  contest  upon  a  rec- 
ord made  out  and  transmitted  by  the  com- 
missioners, who  had  no  power  to  try  a  coo- 
tested  election,  as  was  expressly  decided  in 
Pratt  V.  Breckinridge.  Moreover,  it  Is  worthy 
of  note  that  the  drcnlt  court  tried  the  case 
alone,  and,  under  the  view  entertained  by  it, 
was  bound  to  try  alone,  upon  the  record  made 
before  the  election  commissioners. 

After  a  careful  consideration  of  the  veiy 
able  arguments  of  counsel,  we  are  of  opinion 
that  the  circuit  court  should  have  sustained 
the  demurrer  of  the  appellee  and  sustained 
the  motion  to  dismiss  the  appeal  at  the  time 
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same  was  madeL  We  know  of  no  role  of  law 
that  requires  a  party  to  assign  all  of  bis  rea- 
sons upon  wbicb  he  bases  bis  demurrer.  In 
this  case  it  seems  that  the  demurrer  raised 
the  question  of  Jurisdiction,  both  before  the 
commissioners  and  the  circuit  court,  and  it 
was  the  duty  of  said  tribunal  to  have  consid- 
ered the  question  of  Jurisdiction  in  all  its 
bearings,  whether  or  not  specifically  set  out 
in  the  demurrer  or  motion. 

It  Is  a  well-settled  rule  of  law  that  a  Judg- 
ment should  be  affirmed,  if  right  and  proper, 
although  the  circuit  Judge  might  have  based 
bis  idea  or  ruling  upon  an  erroneous  question 
of  fact  or  law.  The  sole  question  presented 
to  the  appellate  court  Is  whether  or  not  the 
judgment  appealed  from  ought  to  have  been 
renda«d.  The  circuit  court  having  dismiss- 
ed the  contest.  It  is  wholly  immaterial  wheth- 
er or  not  he  reached  that  conclualoa  from  a 
sound  or  correct  course  of  reasoning. 

It  results  from  the  foregoing  that  the  Judg- 
ment appealed  from  must -be,  and  the  same 
Is,  thoKfore,  affirmed. 


SMITH  T.  KENTUCKY  8TATB  BOARD 
09'  DBNTAIi  SKAMINSIRS.1 

(Oonrt  ot  Appeals  of  Kentucky.      April  20, 
1902.) 

DBNTISTS— CBRTIFICATB  TO  PRACTICB— DIS- 
CRBTION  OI<  BOARD  OF  BXAMINERB  —  XVI- 
DENCB  OF  OBNUINHNESS  OF  DIPLOMA  AND 

OF  ArTHORmr  to  isbub. 

1.  Under  the  yarioua  acts  defining  the  pow- 
«rs  and  duties  of  the  State  Dental  Association, 
the  board  of  dmtal  examiners  is  not  vested 
with  discretion  to  refuse  a  certificate  to  an  ap- 
plicant who  presents  a  diploma  from  a  deu- 
tal  college  anthorized  by  law  to  issue  same;  but 
the  board  may  refuse  a  certificate  in  the  ab- 
sence of  proof  that  the  diploma  is  renuine,  or 
was  issued  by  a  dental  college  authorized  by 
law  to  do  so. 

2.  A  mandamus  to  compel  the  state  board  of 
dental  examiners  to  issue  plaiutifF  a  certificate 
was  properly  refused  where  the  paper  filed 
with  plaintitTs  petition,  purporting  to  be  s 
diploma,  was  not  signed  by  any  one,  or  attest- 
ed by  the  seal  ot  the  university  in  another  state 
by  which  it  pnntorted  to  be  issued,  and  there 
was  no  evidence  that  plaintlflF  was  a  graduate 
of  the  university  or  had  received  a  diploma, 
and  the  alleged  charter  of  the  university  filed 
with  the  petition  was  not  authenticated  as  re- 
quired by  law  to  make  it  evidence. 

Appeal  from  circuit  court  Jeffenon  oonik> 
t7,  common  pleas  dlvlBlon. 

"To  be  officially  reported." 

Action  by  O.  L.  Smith  against  the  Ken^ 
tacky  state  board  of  dental  ezamlners  for 
a  mandamus.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Albert  S.  White,  J.  A.  Chiles,  and  Breckin- 
ridge &  Shelby,  for  appellant  Richards  & 
R<«iald,  for  appellees. 

BORNAM,  J.  In  this  action,  appellant, 
who  was  plaintiff  In  the  court  below,  asked 

'  Rrported  by  Edward  W.  HIdm,  Kaq.,  of  the  Frsak- 
<ort  bar,  and  formerly  itate  reportar. 


that  a  writ  of  mandamus  should  issuer  re- 
quiring the  defendants  to  issue  to  him  a  cer- 
tlflcate  authorizing  him  to  practice  dentistry 
and  dental  surg^y  In  this  state.  Tt>e  peti- 
tion alleged  that  on  the  12th  of  April,  1890, 
be  made  an  application  to  the  defendants  to 
obtain  a  certificate  authorizing  him  to  prac- 
tice dentistry  and  dental  surgery  in  this 
state;  that  with  his  application  he  filed  a 
diploma  from  the  faculty  of  the  dental  col- 
lege of  the  Western  University,  located  at 
Chicago,  111.,  which  had  been  issued  to  him 
upon  the  completion  of  the  course  of  study 
In  the  Institution;  that  the  Western  Uni- 
versity was  duly  incorporated  under  the  laws 
of  the  state  of  Illinois,  and  authorized  by  Its 
articles  of  Incorporation  to  issue  diplomas; 
that  defendants  bad  refused  to  issue  such 
certificate.  The  answer  of  the  defendants 
puts  the  plaintiff  on  proof  as  to  the  alleged 
Inoorporatlou  ot  the  Western  University, 
as  to  whether  it  was  anthorized  by  the  laws 
of  the  state  of  Illlnola  to  issne  diplomas  to 
students  of  dentistry  and  dental  surgery,  and 
as  to  whether  It  in  fact  issued  a  diploma  to 
plaintiff.  In  the  second  paragraph  of  their 
answer  they  say  that,  imdo:  the  law  regu- 
lating the  practice  of  dentistry  and  dental 
surgery  In  the  state  of  Kentucky,  they  have 
the  right  to  determine  whether  the  dlpl(Mna 
presented  by  the  plaintiff  was  of  such  a  char- 
acter as  to  entitle  him  to  a  certificate,  and 
that,  having  acted  upon  his  application,  their 
action  is  not  subject  to  review  by  the  courts. 
And  they  affirmatively  plead  that  the  so-calW' 
ed  Western  University  of  Chicago,  ni.,  is  not 
a  bona  fide  educational  institution,  and  that 
its  requirements  are  not  such  as  to  qualify 
students  who  have  completed  the  course 
prescribed  by  the  institution  to  engage  in  the 
imictlce  of  dentistry.  Plaintiff,  in  his  reply, 
denied  that  the  defendants  were  invested 
by  law  with  discretionary  power  to  deter- 
mine whether  applicants  had  complied  with 
the  requirements  of  the  act,  and  entitled  to 
a  certificate  to  engage  In  dentistry,  or  that 
they  had  the  right  or  power  to  pass  upon 
the  character  of  the  institution  Issuing  the 
diploma  relied  on.  He  also  denied  the  avo'- 
ments  as  to  the  character  of  the  Western 
University,  and  filed  what  purports  to  be  a 
copy  of  Its  charter.  The  Issues  thus  pre- 
sented were  submitted  to  the  court,  and  the 
relief  sought  was  denied. 

There  are  three  acts  of  the  legislature  de- 
fining the  powers  and  duties  of  the  Ken- 
tacky  State  Dental  Association.  They  were 
passed  In  April,  1878,  May.  1886,  and  May, 
1898,  respectively.  And  IJbey  all  substan- 
tially require  of  an  applicant  to  practice 
dentistry  In  this  state  that  he  must  either 
stand  a  satisfactory  examination  before  the 
board  of  examiners  of  the  Kentucky  State 
Dental  Association,  or  file  with  them  a  dl- 
irfoma  from  the  faculty  of  a  dental  college 
duly  authorized  by  the  laws  of  this  state^ 
or  some  other  of  the  United  States^  or  a  for- 
eign country.    There  is  nothing  in  either  of 
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the  acts  relied  on  wblcb  rests  the  board  of 
examiners  of  the  Kentucky  State  I>ental  As- 
sociation with  discretion  to  refuse  a  certifl- 
cate  to  an  applicant  who  presents  a  diploma 
from  a  dental  college  authorized  by  law  to 
Issue  same.  The  diploma  Is  made  by  the 
statute  conclusive  erldence  of  the  qualift- 
catloDS  of  the  applicant,  and  nothing  re- 
mains for  the  board  of  examiners,  upon  the 
fillDg  of  a  genuine  diploma  from  a  college 
authorized  to  Issue  same,  or  an  authenticat- 
ed copy  of  same,  but  to  Issue  to  such  person 
the  certificate  required  by  the  statute.  Ttiej 
have,  however,  the  right  to  ascertain  whether 
the  diploma  Is  genuine,  and  whether  it  was 
Issued  by  a  dental  college  authorized  by  law 
to  do  so  to  the  applicant.  There  Is  no  com- 
petoit  evidence  In  the  record  that  the  West- 
era  University  was  authorized  by  the  laws 
of  Illinois  to  issue  diplomas  to  dental  stu- 
dents. The  alleged  charter  of  the  university, 
filed  with  the  petition,  Is  not  authenticated 
as  required  by  law  to  make  it  evidence. 
Kor  is  there  any  proof  that  appellant  was  a 
graduate  of  the  University,  or  that  be  re- 
ceived a  diploma  from  the  dental  college. 
The  printed  paper  filed  with  his  petition, 
which  purports  to  be  a  diploma,  is  not  sign- 
ed by  any  one,  or  attested  by  the  seal  of 
the  university.  In  the  absence  of  proof 
showing  these  facts,  we  are  of  the  opinion 
that  the  trial  court  did  not  err  in  refusing  the 
relief  sought. 
Judgment  afiirmed. 


ILLINOIS  CENT.  R.   CO.  t.  MclfAlOTS' 

ADM'X.t 

(Court  of  Appeals  of  Kentucky.     April  80, 

1902.) 

NBW  TRIAL—NEWLY  DISCOVERHD  EVIDHNCB 
—EJECTION  OF  TRESPASSER  FROM  RAIL- 
ROAD TRAIN— IN8TRUCTION8  TO  JURT. 

1.  Where  one  who  had  not  been  called  as  a 
witness  on  the  trial  of  a  case,  presumably  for 
the  reason  that  each  side  was  afraid  to  trust 
bim,  after  the  trial  gave  testimony  in  a  prose- 
cation  of  one  of  the  witnesses  for  perjury, 
which,  if  true,  shows  that  defendant  is  not 
liable,  defendant  should  have  been  granted  a 
new  trial  on  the  ground  of  newly  discovered 
evidence,  in  view  of  the  fact  that  the  witness 
whose  testimony  is  now  desired  had  made  con- 
tradictory statements  which  would  have  great- 
ly diminished  the  value  of  his  testimouy  if  he 
had  testified  on  the  former  trial,  and  in  view 
of  the  farther  fact  that  the  verdict  for  plain- 
tiff was  based  on  testimony  which  was  mher- 
ently  improbable. 

2.  An  Instruction  telling  the  Jury  that  It  is 
the  dnty  of  servants  in  charge  of  a  train,  in 
putting  a  person  off,  even  though  he  be  a 
trespasser,  to  see  that  the  train  has  stopped 
running  before  ejecting  him,  "or  that  Its  speed 
is  so  checked  as  to  guaranty  his  safety  in 
alighting,"  would  have  been  in  better  form  if 
the  part  of  the  instruction  quoted  had  read,  "or 
that  its  speed  is  so  checked  as  to  render  it 
safe  for  him  to  alight." 

3.  The  court  properly  refnsed  to  instruct  the 
jury  that  if  defendant's  brakeman  put  plain- 
tiffs Intestate,  a  trespasser,  off  the  train  ma- 
liciously, and  not  in  the  discharge  of  his  duty 


'  Reported  br  Edward  W.  Hloea,  Esq.,  ot  ttas  Frank- 
tort  bar.  and  tgrmarljr  state  rcportar. 


as  brakeman,  the  Jury  should  find  for  tbf 
defense,  as  the  act  of  putting  a  trespasser  oS 
was  clearly  within  the  scope  of  the  bnkp- 
man's  authority,  and  the  evidence  does  not 
tend  to  show  thst  the  object  sought  by  the 
brakeman  was  the  infliction  of  an  mjnry. 

Appeal  from  circuit  court,  McCrackeo 
coun^. 
"Not  to  be  ofllclally  reported." 
Action  by  the  administratrix  of  Robert 
McManus  against  tbe  Illinois  Central  Rail- 
road Company  to  recover  damages  for  tlie 
death  of  plaintiff's  intestate.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed       I 

Quigley  &  Quigley   and  Pirtle  &  Tnbue. 
for  appellant    Wheeler  &  Wortoi  and  E.       , 
W.  Hines,  for  appellee  I 

DU  RELLE,  J.    Appellee  brought  suit  u       | 
administratrix  of  her  son,  Robert  HcManns, 
alleging  tlukt  tbe  deceased,  having  no  mone}-, 
was  trying  to  procure  a  free  ride  on  appd-       i 
lant's   freight  train  from   Central  City  to       j 
Louisville,  and  that  while  the  train  was  on- 
der  headway,  near  Green  river,  the  company.       i 
by  its  brakeman,  ordered  him  to  get  off,  and.       j 
upon  bis  failure  to  do  so,  immediately,  by 
force  and  violence,  ejected  him  as  tbe  train       i 
was   passing   over   the   trestle   approaching       ' 
Green  river,  causing  him  to  fall  some  30  or 
40  feet,  from  which  fall  he  died.     The  com-        , 
pany   denied   all   tbe   facts   alleged   in  the       | 
petition.     It  appears   that  four  persons,  of 
whom  tbe  Intestate  was  one,  undertook  tu       , 
steal  a  ride  on  tbe  freight  train  from  Crn- 
tral  City  to  Louisville.    Tbe  principal  wit- 
ness for  tbe  plaintiff  was  Robert  Craig,  who 
tells  what  is  In  some  respects  a  most  re- 
markable and   improbable   story.     He  says 
that  they  boarded  tbe  train  between  12  and 
1  o'clock  at  night;    that  be  was  riding  on 
tbe  truss  rods  under  a  box  cor,   near  the 
middle  of  tbe  car,  which  was  near  tbe  mid- 
dle of  tbe  train;   that  one  Sam  Hooks  and 
McManus  were  on  the  same  car  with  him. 
tbe  latter  being  on  tbe  lower  step  of  the 
ladder,  on  tbe  side  of  tbe  car,  near  tbe  end: 
that  a  colored  brakeman,  with  a  red  lan- 
tern, came  along  the  top  of  the  car,  and  told 
McManus  to  get  off  the  car,  to  which  be  re- 
sponded that  be  would  get  off  when  the 
train  stopped;  that  the  brakeman  then  re- 
plied:   "Damn  you!  yon  got  on  this  train 
when  It  was  running,  and  yon  con  get  off 
when  it  is  running.    If  yon  don't  get  off,  I 
will  mash  your  fingws;"   that  the  brakeman 
set  his  lantern  down  on  the  top  of  the  car. 
Craig   further   says    that   he   saw    this  by 
poking  his  head  out  from  under  tbe  car  and 
looking  up,   but  that  at  this  Juncture  he 
pulled  his  bead  In,  for  fear  tbe  brakeman 
would  see  him,  and  neither  saw  nor  beard 
anything   more;    that   he,    Hooks,    and  <»e 
Kelly,  who  was  the  fourth  man,  got  off  at 
McHenry.    Tbe  body  of  McManus  was  sub- 
sequently found  on  the  ground  at  the  foot 
of  the  trestle,  some  30  to  40  feet  below  tbe 
rails.    The  box  cars  In  dse  on  the  Illinois 
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Central  Railroad  appear  to  vary  In  height 
from  about  10  to  about  14  feet  The  trusa 
rodfi  ar6  Iron  rods  running  lengthwise  of 
the  car,  fastened  to  the  timbers  at  each  &aA, 
and  passing  under  Iron  braces  which  pro- 
ject downwards  from  cross  timbers  situated 
about  a  third  of  a  car  length  from  the  ends 
of  the  car.  The  purpose  of  these  truss  rods 
is  to  support  the  load  at  the  center  of  the 
car,  the  trucks  supporting  directly  the  load 
in  the  ends.  The  rods  therefore  slant  down- 
wards from  the  ends  of  the  car  to  the 
braces,  which  are  from  2  to  2%  feet  below 
the  bottom  of  the  car,  and  between  the 
braces  run  parallel  to  the  car  floor.  There 
were,  according  to  Craig's  statement,  three 
of  these  truss  rods  on  each  side  of  the  car 
in  question.  The  outermost  truss  rod  is 
from  12  to  14  Inches  inside  of  the  line  of 
the  side  of  the  car.  Craig  was  therefore 
stretched  across  three  of  the  truss  rods,  near 
the  middle  of  the  car,  lying  upon  bis  stom- 
ach, and  grasping  the  outer  rod.  So  situ- 
ated, he  claims  that  he  extended  his  head 
beyond  the  aide  of  the  car  so  as  to  see  the 
face  of  the  bralteman  standing  upon  the 
top  of  the  car,  and  detect  his  race.  It  Is 
Improbable  that,  under  these  circumstances, 
he  could  extend  his  head  far  enough  to  see 
the  face  of  the  brakeman,  with  the  train  In 
motion,  even  though  going  tolerably  slow, 
as  be  states  it  was.  It  is  also  improbable 
that  a  brakeman  upon  a  moving  freight 
train  would  lean  far  enough  otw  the  slight 
overhang  of  the  side  of  the  car  roof  to  be 
thus  seen.  It  is  still  more  improbable.  If 
possible,  that  In  this  position,  with  bis  bead 
close  to  the  roar  and  rattle  of  the  moving 
wheels,  the  witness  could  overhear  the  con- 
versation he  details.  Both  brakemen  and 
the  conductor  on  the  train  testlflcd  distinctly 
and  emphatically  that  they  saw  no  one  steal- 
ing a  ride  on  the  train,  and  had  no  conver- 
sation with  any  one.  Sam  Hooks  did  not 
testify  In  the  case,  presumably  for  the  rea- 
son that  each  side  was  afraid  to  call  him  as 
a  witness.  He  had  made  various  statements 
as  to  bis  knowledge  of  the  death  of  Mc- 
Manas,  but  had  refused  to  swear  to  them. 
The  statements  conflicted  with  each  other 
and  with  those  of  the  witnesses.  But  sub- 
sequent to  the  trial,  Hansborough,  who  was 
a  colored  brakeman  on  the  train,  was  ar- 
rested and  tried  before  the  police  court,  as 
an  examining  court,  in  Fadijcah,  upon  the 
charge  of  false  swearing,  In  his  statement 
that  he  did  not  see  or  talk  to  McManus. 
Upon  this  trial  Hooks  was  called  as  a  wit- 
ness for  the  commonwealth,  and  made  a 
statement  which  is  contradictory  not  only 
of  the  testimony  of  the  brakeman,  but  of 
his  own  previous  statements  and  of  the  tes- 
timony of  Craig.  He  said,  In  substance, 
that  McManus  and  he  boarded  the  train  to- 
gether; that  McManus  got  on  the  ladder  on 
the  end  of  a  box  car,  between  two  cars; 
that  he  got  on  the  bumpers;  that  a  negro 
brakeman  came  ever  the  train  and  asked 


them  where  they  were  going,  and  that  he 
said  they  wanted  to  go  to  Iiouisvllle;  that 
the  brakeman  asked  if  he  had  any  money; 
that  he  gave  a  quarter;  that  McManus  said 
he  had  no  money,  and  the  brakeman  told 
them  they  would  have  to  get  off  at  the  next 
station,  and  then  went  on  toward  the  en- 
gine; that  after  the  brakeman  left  they 
climbed  up  and  went  over  the  car,  and  got 
down  between  that  car  and  the  car  in  front; 
that  Hooks  got  on  the  bumpers,  and  Mc- 
Manus on  the  foothold  or  ladder  at  the  end 
of  the  car;  that  he  wanted  to  get  on  the 
foothold  at  the  end  of  the  car,  and  told 
McManus  to  get  on  the  ladder  on  the  side; 
that  McManus  attempted  to  do  so,  and  went 
under  the  trestle;  and  tliat  this  was  the  on- 
ly conversation  had  between  them  and  the 
brakeman.  This  statement,  together  with 
bis  other  statements,  was  shown  upon  the 
motion  for  new  trial  upon  the  ground  of 
newly  discovered  evidence;  It  being  claim- 
ed that,  until  he  testified  in  the  police  court, 
the  company's  agents  had  been  entirely  un- 
able to  learn  what  he  would  state  under 
oath.  It  Is  apparent  that,  if  Hooks  had  tes- 
tified upon  the  hearing  of  this  case,  th« 
value  of  the  testimony  would  have  been 
greatly  diminished  by  bis  own  contradic- 
tory statements,  which  might  have  been 
readily  shown.  The  somewhat  similar  case 
of  Wherry  v.  Railway  Co.,  64  Minn.  41B,  C7 
N.  W.  223,  is  reUed  on  by  appellee.  That 
case  differs  in  the  fact  that  the  witness 
would  not  state  what  his  testimony  would 
be,  should  he  be  placed  upon  the  witness 
stand.  Said  the  court  in  that  case:  "It  is 
not  claimed  that  plaintiff  or  bis  counsel 
were  misled  in  any  manner  by  McDonald 
[the  witness].  It  was  certainly  laches  on 
plaintiff's  part  not  to  have  examined  the 
fireman  as  a  witness,  when  be  had  the  op- 
portunity, if  he  was  anxious  to  elicit  the 
truth;  and,  if  he  dared  not  to  trust  him 
then  under  oath,  we  cannot  now  relieve 
him,  that  he  may  experiment  with  the  wit- 
ness at  another  trial."  In  ordinary  cases, 
we  should  not  be  inclined  to  Interfere  with 
the  circuit  court's  exercise  of  discretion  in 
refusing  an  application  for  a  new  trial,  bas- 
ed upon  such  a  discovery  of  such  evidence; 
but  In  this  cose,  where  the  evidence  upon 
which  the  jury  must  have  solely  based  their 
verdict  is  of  so  inherently  improbable  a  char- 
acter as  that  which  we  Iiave  stated,  we 
have  reached  the  conclusion  that  a  due  re- 
gard for  the  ends  of  justice  requires  the 
granting  of  a  new  trial. 

The  instructions  given  seem  not  only  to 
be  reasonably  fair  statements  of  the  law, 
but  to  be  unobjectionable  to  the  appellant, 
with  two  exceptions.  One  of  these  Is  in- 
struction "w"  given  on  the  motion  of  plain- 
tiff, as  follows:  "The  court  instructs  the 
jury  that  it  Is  the  duty  of  servants  in  charge 
of  a  train,  in  putting  a  person  off  the  train, 
even  though  he  be  a  trespasser,  to  see  that 
the  train  had  stopped  running  before  eject- 
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Ing  him,  or  that  Ita  speed  Is  so  checked  as 
to  guaranty  his  safety  In  alighting,  and  to 
flee  that  he  hat  a  safe  place  to  alight" 
The  objection  to  this  Instruction  is  to  the 
use  of  the  word  "guaranty."  The  Instruc- 
tion would  have  been  better  form  had  It 
read,  "or  that  its  speed  is  so  checked  as  to 
render  it  safe  for  him  to  alight."  The  oth- 
^  objection  is  to  the  refusal  to  give  In  some 
form  an  instruction  that  If  the  brakeman  put 
McManua  off  the  train  maliciously,  and  not 
in  the  discharge  of  his  duty  as  brakeman, 
the  Jury  should  find  for  the  defense.  Smith 
V.  Ballroad  Co.,  95  Ky.  18,  28  S.  W.  662,  22 
li.  R.  A.  72,  and  Railroad  Co.  t.  West  (Ky.) 
60  S.  W.  290,  are  relied  on  in  support  of 
this  proposition.  It  Is  unnecessary  to  de- 
cide here  in  what  cases  such  an  Instruction 
should  be  glren.  It  Is  enough  to  say  that 
the  testimony  in  this  case  does  not  warrant 
the  giving  of  such  an  instruction.  If  the 
brakeman  did  put  McManus  off  this  train, 
or  by  threats  of  violence  forced  him  to  leave 
it,  the  act  of  putting  him  off  was  clearly 
within  the  scope  of  his  authority.  It  was 
the  manner  In  which  It  Is  alleged  to  have 
l>een  done  that  Is  the  basis  of  the  com- 
pany's responsibility.  The  evidence,  if  true, 
does  not  tend  to  show  that  the  object  sought 
by  the  brakeman  was  the  Infliction  of  an 
injury. 

£V>r  the  reasons  given,  the  judgment  Is  re- 
versed, and  cause  remanded,  with  directions 
to  award  appellant  a  new  trial,  and  for  fur- 
ther proceedings  consistent  herewith. 


BERGEN  ft  MEEHAN  (X>.  et  al.  v.  SEARS 

etal.t 

(Court  of  Appeals  of  Keutncky.      April  80, 

1002.) 

liIFa  BSTATBB— POWER  OP  LIFH  TBNANT  TO 
SELL  TIMBBB^-CONVBRSION  OF  TIMBBR  BT 
ONE  ACQUIRINO  POSSESSION  FROM  PUR- 
CHASER WITH   NOTICE   OF  HI8  TITLE. 

1.  A  life  tenant  has  no  right  to  sell  and  con- 
vey timber  ou  the  land,  and  one  who  acquired 
the  timber  from  the  purchaser  with  notice  of 
the  nature  of  his  title  is  liable  to  the  remainder- 
men for  the  value  thereof,  as  of  the  date  and 
place  of  conversion. 

2.  Where  a  verdict,  ^s  returned,  used  Inapt 
words  to  express  the  meaning  of  the  jury,  it 
was  not  improper  for  the  judge  to  interrogate 
the  jury  and  upon  learning  their  true  intent  to 
insert  appropriate  words  to  convey  their  mean- 
ing; the  jury  agreeing  that  the  verdict,  as 
corrected,  expressed  what  they  intended  to 
find. 

Appeal  from  circuit  court,  Todd  county. 

"Not  to  be  ofBcially  reported." 

Action  by  J.  W.  Sears  and  others  against 
the  Bergen  &  Meeban  Company  and  others 
to  recover  damages  for  cutting  and  destroy- 
ing timber.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

'Reported  by  Edward  W.  Hlnei,  Esq.,  ot  tba  Frank- 
tort  bar,  and  formerly  state  reporter. 


S.  W.  Forgy,  for  appellants.  C.  A.  Denny, 
B.  B.  Petrie,  and  W.  8.  Pryor,  for  appel- 
lees. 

O'REAR,  J.  This  Is  an  action  at  law  by 
ttie  devisees  of  F.  H.  Sears,  deceased,  for  an 
unlawful  entry  on  the  land  of  plaintiffs  by 
defendants  (the  appellants),  the  Bergen  & 
Meehan  Company,  L.  T.  Powers,  and  D.  A. 
Powers,  and  for  cutting,  destroying,  and  re- 
moving all  the  valuable  timber  from  the 
land,  so  as  to  render  the  land  almost  value- 
less; the  trial  resulting  in  a  verdict  and 
judgment  for  the  plaintiffs  for  $800  damages. 
There  was  evidence  to  the  following  effect: 
Appellant  D.  A.  Powers,  then  and  now  In- 
solvent obtained  from  the  life  tenant,  the 
mother  of  appellees,  a  contract  selling  him 
this  timber,  and  permitting  him  to  make 
roads  and  do  the  other  acts  complained  of. 
At  that  time  the  life  tenant  was  enfeebled 
by  extreme  age,  and  had  not  mind  sufficient 
to  know  the  nature  of  the  paper  she  was 
signing.  The  contract  price  for  the  timber 
and  privileges  was  $100,  only  about  $30  of 
which  was  paid.  Its  real  value,  standing  In 
the  tree,  was  $600  to  $700.  Tbe  president 
and  other  officers  of  appellant  the  Bngen 
&  Median  Company  were  present  at  the  cut- 
ting of  some  of  this  timber,  were  warned  by 
one  of  amtellees  before  cutting  It  had  notice 
of  the  nature  of  the  title  acquired  by  D.  A. 
Powers,  and  bought  the  timber  under  circum- 
stances shown  In  the  evidence  tending  strong- 
ly to  prove  that  the  company,  by  its  agents, 
participated  in  the  original  conversion  of  this 
timber.  On  the  trial  the  court  told  the  jury 
that  the  life  tenant  had  no  right  to  sell  and 
convey  this  timber,  and  that  none  of  appel- 
lants acquired  any  right  under  her  contract, 
whether  she  was  or  was  not  of  sound  mtaid; 
that  if  appelhint  comi)any,  with  Imowledge 
of  appellees'  title,  converted  the  timber  in 
question,  it  was  liable  to  appellees  for  the 
value  thereof  as  of  the  date  and  place  of 
conversion.  This  we  think  was  correct 
For,  If  D.  A.  Powers  had  no  title  (and  he 
had  none),  he  could  c<»ivey  none  to  one  hav- 
ing Imowledge  or  notice  of  the  nature  of  his 
IKMSesslon.  There  was  evidence  to  sustain 
the  finding  of  the  jury.  The  verdict  repre- 
sents only  the  fair  value  ot  the  timber  at  the 
time  of  the  conversipn.    It  is  not  excessive. 

Question  Is  made  as  to  the  conduct  of 
the  trial  court.  In  directing  a  reformation  of 
the  verdict.  As  originally  returned  by  the 
jury.  It  used  inapt  words  to  express  their 
meaning.  The  judge,  interrogating  the  jury, 
learned  their  true  intent  and  wrote  in  ap- 
pn^riate  words  to  convey  the  correct  idea. 
The  jury  then,  being  questioned,  agreed  that 
the  verdict  as  corrected,  was  what  they  ta- 
tended  to  find.  This  was  not  improper.  We 
perceive  no  error  to  appellants'  prejudice. 

Judgment  affirmed,  with  damages. 
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HOWARD  T.  00MM0NWBALTH.1 
(Court  of  Appeals  of  Kentacky.    May  1,  1902.) 

CRIMINAL  LAW— FAILURE  OF  PROSBCUTINa 
ATTORNKT  TO  8TATH  DEFENDANT'S  PLEA— 
INSTRUCTION  AS  TO  BBLF-DBFBNSS^-MIS- 
CONDUOT  or  PROSBCUTINO  ATTORNBT  IN 
ARGUMENT. 

1.  It  appearing  from  the  record  that  defend- 
ant entered  a  plea  of  not  guilty,  the  failure 
of  the  record  to  expressly  state  that  the  com- 
monwealth's attorney  stated  defendant's  plea 
to  the  jury,  as  required  by  Cr.  Code  Prac.  | 
219,  is  not  a  reversible  error,  especially  as  it 
was  not  assigned  as  one  of  the  grounds  for  a 
new  trial.  • 

2.  An  instruction  telUng  the  jury  that,  in  or^ 
der  to  acquit  on  the  ground  of  self-defense, 
the  defendant  must  hare  believed,  and  had  rea- 
sonable grounds  to  believe,  that  deceased  was 
about  to  kill  him,  or  to  inflict  on  him  some 
great  bodily  harm,  and  that  to  shoot  and 
wouud  deceased  was  necessary,  or  seemed  to 
defendant  to  be  necessary,  in  the  exerdise  of  a 
reasonable  Judgment,  "in  order  t»  escape  or 
avert  said  danger,"  was  erroneous  in  the  use 
of  the  word  "escape,"  which  seems  to  imply 
that  defendant  must  seek  safety  in  flight,  or 
other  means  than  by  defending  himself. 

3.  The  instruction  was  also  misleading  for 
the  reason  that  it  was  not  artificially  drawn. 
aud  the  jury  should,  instead,  have  been  instruct- 
ed in  plain  language  that,  if  defendant  was 
without  fault,  and  believed,  and  had  reason- 
able grounds  to  believe,  that  deceased  was 
about  to  take  his  life,  or  do  him  great  bodily 
harm,  and  that  he  bad  no  other  apparent  and 
safe  means  of  securing  himself  from  the  then 
impending  danger,  he  bad  the  right  to  shoot, 
and  was  excusable  upon  the  ground  of  self- 
defense  or  apparent  necesdty. 

4.  It  was  error  to  orermle  defendant's  ob- 
jection to  the  statement  of  the  commonwealth's 
attorney  in  argument  that  defendant's  attor- 
ney, who  had  just  addressed  the  jury,  "was  a 
high-priced  lawyer,  and  was  never  employed 
unlees  in  bad  cases,  and  that  whenever  he  was 
employed  by  a  defendant  it  was  understood 
thilt  the  defendant  had  a  bad  case." 

Appeal  from  circuit  court  Bell  county. 

"Not  to  be  officially  reported." 

Qeorge  Howard  was  conTicted  of  volun- 
tary manslanghter  under  an  Indictment  for 
murcler,  and  he  appeals.    Reversed. 

Jaa.  D.  Black,  for  appellant  0.  J.  Pratt 
for  the  Commonwealth. 

BURNAM,  J.  The  appellant  George  How- 
ard, was  Indicted  for  the  murder  of  Daniel 
Howard,  and  upon  his  trial  was  convicted  of 
the  crime  of  manslaughter,  and  sentenced  to 
confinement  at  hard  labor  In  the  state  peni- 
tentiary for  a  term  of  four  years.  He  has 
appealed  to  this  court  and  complains,  first 
tbat  the  commonwealth's  attorney,  in  bia 
opening  statement  of  the  case  to  the  jury  did 
not  state  his  plea  of  not  guilty,  as  required 
by  section  £19  of  the  Criminal  Code  of  Prac- 
tice. It  appear*  from  the  orders  copied  Into 
tbe  record  that  when  the  case  was  called  for 
trial  both  parties  announced  "Ready,"  and  a 
jury  was  impaneled;  tbat  the  defendant 
therenpon  waived  arraignment  and  entwed 
fl  plea  of  not  guilty.  But  it  is  insisted  that 
in  addition  to  this  formal  plea,  It  was  the 
duty  of  the  clerk  or  commonwealth's  attor- 

>  Reported  by  Edward  W.  Hlnes,  Ktn.,  ot  the  Frank- 
tort  bar,  and  formerly  state  reporter. 


ney,  after  tbe  indictment  was  read  to  the 
jury,  to  again  state  the  defendant's  plea, 
and  tbat  this  failure  on  the  part  of  the  com- 
monwealth's attorney  is  reversible  error.  To 
support  this  contention  we  are  referred  to 
the  cases  of  Galloway  v.  Com.,  4  Ky.  Law 
Rep.  720,  and  Farris  v.  Com.  (Ky.)  63  S. 
W.  615.  In  the  Galloway  Case  It  was  hdd 
that  it  was  esBOdtial  that  the  Indictment 
should  be  read  and  the  plea  of  the  defendant 
stated  to  the  jury,  but  it  was  npressly  held 
that  this  duty  might  be  performed  at  any 
time  before  the  dose  of  the  evidence  for  the 
prosecution,  and  that  It  was  Immaterial  that 
the  indictment  was  read  by  an  attorney  em- 
ployed to  prosecute.  Instead  of  the  derk  or 
commonwealth's  attorney.  In  the  Farris 
Case  tbe  indictment  was  not  read  nor  the 
plea  of  the  defendant  stated  to  tbe  Jury  at 
all,  and  the  case  was  reversed  for  this  rea- 
SMU  In  the  case  of  Meece  v.  CSom.,  78  Ky. 
586,  the  record  did  not  diacloae  that  the  pris- 
oner was  arraigned,  or  any  plea  entered  in 
his  behalf,  and  this  court  was  asked  for  that 
reason  to  reverse  the  Judgment.  In  response 
to  this  contention  tbe  court  said:  "The  rec- 
ord fails  to  show  that  the  plea  of  not  guilty 
was  entered,  but  it  is  manifest  from  the  en- 
tire record  tbat  an  issue  was  made,  and  tbe 
accused  had  a  fair  and  impartial  trial."  And 
the  court  hdd  that  it  was  not  reversible  «^ 
ror  when  the  question  was  raised  tot  the 
first  time  in  this  court.  In  the  case  of  Ison 
V.  Com.  (Ky.)  66  8.  W.  184,  It  was  held  tbat 
there  could  be  no  reversal  for  a  failure  to 
read  the  Indictment  to  tbe  Jury,  unless  It 
had  been  assigned  as  one  of  the  grounds  for 
a  new  trial.  No  such  reason  was  relied  up- 
on in  tbe  grounds  filed  In  this  case.  We  are 
of  the  opinion  that  tbe  record  sufltelently 
shows  tbat  the  statement  of  defendant's  plea 
was  made  to  the  jury,  and  tbat  under  the 
doctrine  announced  in  botb  the  Meece  and 
Ison  Cases  no  ground  for  reversal  is  made 
out  under  this  plea. 

The  defendant  also  complains  that  the  law 
of  his  case  was  not  correctly  presented  by 
Instruction  No.  4  given  to  the  Jury  on  mo- 
tion of  the  commonwealth.  The  Instruction 
is  as  follows:  "If  yon  believe  from  the  evi- 
dence that  at  tbe  time  defendant  George 
Howard,  shot  and  wounded  Daniel  Howard, 
from  which  shooting  and  wounding  said 
Daniel  Howard  soon  thereafter  died  (if  you 
do  believe  from  tbe  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant  did  do  said 
shooting  and  wounding),  the  defendant 
George  Howard,  believed  and  had  reasonable 
grounds  to  believe  that  Daniel  Howard  was 
then  about  to  kill  said  defendant  or  to  in- 
flict upon  him  some  great  bodily  harm,  and 
tbat  to  shoot  and  wound  said  Danid  How- 
ard was  necessary,  or  seemed  to  the  defend- 
ant to  be  necessary.  In  the  exercise  of  a  rea- 
sonable judgment  in  order  to  escape  or  avert 
said  danger,  either  real  or  to  the  defendant 
apparent  you  will  acquit  defendant  on  the 
ground  of  self-defense  and  apparent  neces- 
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sity."  The  latter  part  of  thia  Instruction 
was  erroneous  In  the  use  of  the  word  "es- 
cape," which  seems  to  Imply  that  defendant 
must  BoA  safety  In  flight,  or  other  means 
than  by  defending  himself  from  the  Impend- 
ing danger.  See  Cockrill  t.  Com.,  95  Ky.  26, 
23  S.  W.  eeSO;  Eversole  v.  Com.,  95  Ey.  627, 
26  S.  W.  816;  Arnold  t.  Com.  (Ky.)  55  S.  W. 
SiM.  The  Instracti<m  Is  not  artlfically  drawn, 
and  Is  also  for  this  reason  misleading.  The 
Jury  should  have  been  Instructed  In  plain  lan- 
guage that.  If  George  Howard  was  without 
fault,  and  believed  and  had  reasonable 
grounds  to  believe  that  Daniel  Howard  was 
about  to  take  bis  life  or  do  him  great  bodily 
barm,  and  that  he  had  no  other  apparent  and 
safe  means  of  securing  himsdf  from  the  then 
impending  danger,  be  had  the  right  to  shoo4v 
and  was  excusable  upon  the  ground  of  self- 
defense  or  apparent  necessity.  See  Rapp  r. 
Com.,  53  Ky.  614;  Merldlth  y.  Com.,  57  Ky. 
49;  HoUoway  v.  Com.,  74  Ky.  347. 

It  also  appears  from  the  bUl  of  ezceptioDS 
that  the  commonwealth's  attorney,  in  the 
coarse  of  his  argument  to  tbe  Jury,  stated  to 
them  that  defendant's  attorney,  who  had  Just 
addressed  the  Jury  in  behalf  of  the  defend- 
ant, "was  a  high-priced  lawyer,  and  was 
never  employed  unless  In  bad  cases,  and  that 
whenever  he  was  employed  by  a  defendant  it 
was  understood  that  the  defendant  had  a 
bad  case,"  which  was  excepted  to  by  the  de- 
fendant, and  overruled  by  the  court  The 
law  secures  to  a  defendant  charged  with 
crime  the  right  to  be  represented  by  counsel, 
and  a  commonwealth's  attorney  is  not  Justi- 
fied ta  his  closing  argument  to  the  Jury  to 
travel  outside  the  record  of  the  case,  and  at- 
tempt in  any  way  to  prejudice  the  minds  of 
the  Jury  against  his  counseL  The  common- 
wealth only  wants  convictions  when  the  tes- 
timony and  the  law  warrant  them,  and  the 
comments  of  the  commonwealth's  attorney 
were  improper,  and  should  not  have  been  In- 
dulged in. 

For  the  reasons  Indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new  trial 
consistent  with  this  opinion. 


GRAHAM  T.  GRAHAM.! 

EDWARDS  v.  LOT. 

(Court  of  Appeals  of  Kentucky.     April  29, 

1902.> 

KLECTIONS-STATUTB  PROVIDINO  FOR  SPEEDY 
DETERMINATION  OF  CONTEST  —  TIME  FOR 
HEARING  OF  APPEAL  NOT  aOVERNED  BY 
CODE  OF  PRACTICE. 

Uuder  the  act  of  1900  providing  that  elec- 
tion contests  shall  be  speedily  determined,  and 
that  appeals  in  such  cases  "shall  be  beard  and 
determined  as  speedily  as  possible  aud  shall 
hare  precedence  oyer  all  other  cases,"  election 
cases  must  be  tried  and  disposed  of  without 
reference  to  the  special  provisions  of  the  Code 
of  Practice  with  respect  to  other  cases,  and 
therefore  appeals  in  such  cases  may  be  advau- 
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ced  and  docketed,  though  tbe  tranaeript  was 
not  filed  20  days  before  the  beginning  of  the 
term. 

Appeals  from  circuit  court,  Greene  county. 

"To  be  officluUy  reported." 

Actions  by  J.  H.  Graham  against  Elliott 
Graham  and  by  6.  A.  Edwards  against  Ben- 
jamin F.  Loy.  Judgmenta  for  defendants, 
and  plaintlfts  appeal  Motions  to  docket  and 
advance  and  for  oral  argument  sustained. 

Jno.  W.  Lewis  and  W.  H.  Sweeney,  for  ap- 
pellants.   J.  D.  Wilson,  for  appellees. 


6UFFY.  C.  J.  l^e  appellants  In  each  of 
the  above  cases  have  entered  motions  to  j 
have  the  cases  docketed  and  advanced  and 
set  for  oral  argument,  which  motions  are  ob-  I 
Jected  to  by  the  appellees.  The  qnestlon  pre-  . 
sented  for  decision  is  whether,  under  tbe  act  ' 
of  the  general  assembly  passed  In  1900,  the  i 
appellants  are  entitled  to  have  these  cases 
docketed  and  advanced  for  decision,  although 
the  transcripts  were  not  filed  20  days  before 
the  present  term  of  this  court  It  wU  be 
seen  from  an  examination  of  the  statute 
aforesaid  that  special  provisions  are  made 
for  hearing  contests,  and  the  court  in  which 
the  action  shall  be  commenced  is  regarded 
to  give  precedence  to  sncb  cases.  It  Is  fur- 
ther provided  as  follows:  "Either  party  may 
appeal  from  the  Judgment  of  the  circuit 
court  to  tbe  court  of  appeals  by  giving  bond 
to  the  clerk  of  the  circuit  court,  with  good 
surety,  conditioned  for  payment  of  all  costs 
and  damages  the  other  party  may  sustain  by 
reason  of  the  appeal,  and  by  filing  the  record 
in  the  clerk's  office  of  tbe  court  of  appeals 
within  thirty  (80)  days  after  final  Judgment  In 
the  circuit  court.  And  in  the  court  of  ap- 
peals the  case  shall  be  heard  and  determined 
as  speedily  as  possible  and  shall  have  pre- 
cedence over  all  other  cases."  Acts  1900,  p. 
40,  It  will  also  be  seen  that  like  preference 
Is  given  to  the  trial  of  such  cases  in  the  cir- 
cuit court  It  therefore  seems  plain  that 
the  legislature  Intended  to  provide  a  speedy 
nteans  of  determining  election  contests.  It 
necessarily  follows  that  In  order  to  give  ef- 
fect to  the  full  and  fair  Intent  of  the  act  con- 
tested election  cases  must  be  taken  up,  tried, 
and  disposed  of  without  reference  to  tbe  spe- 
cial provisions  of  the  Code  with  respect  to 
other  cases.  It  is  tbe  contention  of  api)el- 
lees  that  these  cases  do  not  stand  for  bearing 
at  this  term  of  court  for  the  reason  tbat  they 
were  not  filed  20  days  before  the  present 
term.  If  this  contention  is  sustained,  it 
would  necessarily  follow  that  these  cases 
could  not  be  decided  until  some  time  in  the 
next  September  term.  Other  cases.  If  filed 
20  days  before  the  present  term  of  this  court 
would  be  tried  and  disposed  of  during  the 
present  term;  hence  It  would  follow  that  if 
It  happened  that  a  case  was  not  decided  by 
the  circuit  court  more  than  20  days  before 
the  term  of  this  court  no  trial  could  be  had 
until  tbe  succeeding  term,  which  in  tbe  case 
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at  bar  would  mean  a  delay  of  seyaral  montba 
Our  conclualon,  after  a  caiefnl  considera- 
tion of  the  statute  In  question,  Is  that  a  fair 
construction  thereof  entitles  the  appellants  to 
a  speedy  hearing,  and.  in  order  to  accom- 
plish that  object,  the  court  Is  authorized  and 
required  to  docket  and  advance  such  cases 
whenever  filed,  if  in  session  when  such  mo- 
tion is  made,  without  regard  to  the  time  at 
which  the  transcript  Is  filed  in  the  clerk's 
office.  The  motion  to  docket  and  advance  is 
therefore  sustained;  motion  for  oral  argu- 
ment is  sustained,  and  case  ordered  set  for 
oral  argument 


POTTER  ▼.  BENGE.t 

(Ck>art  of  Appeals  of  Kentucky.     April  29, 

1902.) 

RES  JUDICATA-JUDOMENT  DISMIS8INO  PETI- 
TION ON  DEMUHRER— DEED  PROCURED  BY 
FRAUD— STATUTE    OF   LIMITATIONS. 

1.  A  judKment  dismissing  a  petition  becanae 
of  its  lusafficiency  is  not  a  bar  to  a  subsequeat 
action  upon  a  good  petitiou. 

2.  An  action  to  set  aside  a  deed  on  the 
sround  that  it  was  procured  by  fraud  was  not 
bnrred  by  the  statute  of  limitations,  though 
brought  more  than  five  years  after  the  deed 
was  made,  as  it  was  brought  within  five  years 
from  the  time  the  grantor  discovered  the  fraud, 
and  the  evidence  authorized  the  conclusion 
that  the  grantor  could  not,  by  the  exercise  of 
ordinary  care,  have  discovered  the  fraud  soon- 
er. 

3.  The  statute  of  limitations  applicable  to  ac- 
tions for  relief  from  fraud  or  mistake  does  not 
operate  to  perfect  the  title  of  the  grantee  In  a 
fraudulent  conveyance  who  bai>  never  been  in 
possession. 

Appeal  from  circuit  court.  Clay  county. 

"Not  to  be  offlclally  reported." 

Action  by  David  Benge  against  N.  O.  Pot- 
ter to  set  aside  certain  deeds  and  to  enjoin 
defendant  from  disturbing  plaintiff  in  the 
possession  of  land.  Judgment  for  plaintifF, 
and  defendant  appeals.    Affirmed. 

Ja&  H.  JetFries  and  D.  R.  Rawlins,  for  ap- 
pellant TInsley  &  ITaulkner  and  W.  B. 
Hansford,  for  appellee. 

HOBSON,  J.  On  July  80,  1890,  R.  G.  Pot- 
ter, the  husband  of  appellant,  N.  C.  Potter, 
went  to  the  residence  of  appellee,  David 
Benge,  in  Clay  county,  and  represented  that 
Benge  was  ta  debt  In  the  sum  of  $1,500  on 
notes  executed  to  Barton  Potter,  and  de- 
manded payment  of  the  debt  Benge  was 
then  77  years  of  age,  almost  blind,  and  could 
not  read  or  write.  By  these  representations 
Potter  obtained  from  Benge  an  agreement 
that  his  daughter,  Susan  Benge,  would  pay 
$500  In  settlement  of  the  debt  The  daugh- 
ter agreed  to  execute  her  note  for  the 
amount  in  consideration  that  her  father 
would  deed  her  bis  homestead.  Potter  drew 
the  notes,  and  she  signed  them.  He  also 
drew  what  they  understood  was  a  deed  from 
bar  father  and  mother  to  the  daughter  for 

'RaporUd  by  Edward  W.  RInet.  Eiq.,  at  th«  rrank- 
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the  land,  and  took  th^  acknowledgments  to 
this  deed  as  deputy  clerk,  carrying  it  away 
with  him  under  a  promise  to  have  it  record- 
ed and  return  it  to  them.  He  did  not  read 
all  the  deed  to  them,  and  in  fact  took  the 
deed  to  his  wife,  N.  C.  Potter.  This  they 
did  not  understand  at  the  time.  Afterwards 
he  hod  his  wife  to  make  a  deed  to  Susan 
Benge  for  the  land,  retaining  a  lien  for  the 
$500  notes  referred  to.  At  the  time  of  this 
transaction,  as  shown  by  the  proof  herein, 
the  payments  that  had  been .  made  on  the 
Barton  Potter  notes  referred  to  had  extin- 
guished the  debt  and  nothing  was  in  fact 
due  thereon.  David  Benge  filed  this  suit 
to  set  aside  these  deeds,  and  to  enjoto  ap- 
pellant, N.  C.  Potter,  from  disturbing  him 
In  the  possession  of  the  land.  Appellant  of- 
fered no  evidence  to  contradict  that  taken 
for  appellee,  which  seems  to  us  to  make  out 
the  case  for  him,  and  to  show  that  the  deed 
was  obtained  without  consideration,  and  by 
fraud.  The  payments  had  been  made  many 
years  before,  some  of  them  by  other  persons, 
and,  conjslderlng  the  old  man's  advanced  age, 
illiterateness,  and  Infirmity,  it  Is  not  unrea- 
sonable that  he  should  have  been  overreached 
and  Imposed  upon. 

Appellant  earnestly  Insists  that  appeUee 
Is  barred  of  recovery  by  a  former  suit 
brought  some  years  before  this  suit  was  in- 
stituted to  cancel  these  deeds,  which  was 
dismissed  on  general  demurrer.  The  rule  is 
well  settled  that  a  Judgment  dismissing  a 
petition  because  of  its  insufficiency  is  not  a 
bar  to  a  subsequent  action  upon  a  good  peti- 
tion. Pepper  y.  Donnelly,  87  Ky.  200,  8  S. 
W.  441,  and  authorities  cited.  The  petition 
in  that  case  was  materially  different  from 
the  one  In  the  case  before  us.  It  did  not 
show  that  the  debt  had  been  paid,  or  that 
the  deed  was  without  consideration.  It  did 
not  state  any  facts  which  would  prevent  the 
notes  of  Susan  Benge  from  being  a  lien  on 
the  land  If  the  deed  had  been  made  directly 
to  her,  as  It  was  alleged  appellee  proposed  to 
make  It  The  consideration  for  a  deed  of 
land  when  unpaid  Is  a  lien  on  the  land,  al- 
though the  lien  may  not  be  retained  in  the 
deed  expressly. 

The  plea  of  limitation  la  also  unavailable, 
as  the  suit  was  brought  within  five  years 
from  the  time  that  appellee  discovered  the 
fraud,  and,  considering  his  age  and  all  the 
circumstances,  we  do  not  fed  warranted  In 
reversing  the  chancellor's  conclusion  that  he 
exercised  ordinary  care  in  not  discovering 
It  sooner.  AppeUee  has  been  all  the  time  In 
possession  of  the  farm.  It  Is  bis  homestead. 
The  statute  of  limitations  applicable  to  ac- 
tions for  rdlef  from  fraud  w  mistake  does 
not  operate  to  perfect  the  title  of  the  gran- 
tee In  a  fraudulent  conveyance  who  has 
never  been  in  possession.  A  deed  obtained 
by  fraud  la  void,  and,  tbe  appeUee  remain- 
ing in  possession,  the  chancellor  properly 
protected  him  in  the  enjoyment  of  bia  prop- 
erty.   Lumber  Co.  ▼.  Bailey  (Ky.)  00  8.  W. 
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485;    Sewdl   T.   Kelaon   (decided   AprU  22. 
1002)  07  S.  W.  986. 
Judgment  affirmed. 


BATES  et  at  T.  KNOTT  COUNTY  OOURT.t 

(Court  of  Appeals  of  Keutnckr.      April  30, 
1902.) 

SHERIFFS  —  UABILITT  AS  COI/LBCTOH  OF 
COUNTY  IiBVY— RiaHT  OF  ACTION  BY  COUN- 
TY—PARTIAL SETTLBMBNT  WITH  COUNTY 
COURT  —  CONCLUSIVENESS  —  PENALTY  FOR 
FAILURE  TO  SETTLE  PROMPTLY— INTEREST. 

1.  Where  a  sherifC  was  directed  to  pay  out 
of  the  county  levy  for  a  certain  year  only  a 
certain  per  cent  of  the  claims  allowed  aeauiat 
the  county  that  year,  the  remainder  of  the 
levy  collected  by  nim  belonged  to  the  county, 
and  the  right  of  action  therefor  was  in  the 
county,  and  not  in  its  creditors. 

2.  Where  commissioners  were  appointed  by 
the  county  court  to  malce  settlement  with  the 
sheriff,  as  collector  of  the  county  levy,  the  re- 
ports made  by  the  commissioners  neyer  having 
been  confirmed  by  that  court,  or  ordered  to 
record  as  completed  settlements,  they  are  not 
conclosive  upon  the  county. 

8.  As  suits  brought  by  the  fiscal  court  of 
the  county  against  the  sneriS  and  his.  sureties 
to  recover  the  balance  alleged  to  be  due  by 
the  sheriff  as  collector  of  the  conaty  levy  were, 
on  motion  of  defeudants,  consolidated  and 
referred  to  the  commissioner  for  a  full  and 
complete  settlement  with  the  sheriff  for  all  the 
years  In  litlgatioD,  defendants  thereby  abandon- 
ed attempted  partial  settlements  which  had 
been  made  by  the  sheriff  with  the  county  court, 
and  for  that  reason,  if  for  no  other,  cannot 
now  complain  that  these  settlements  are  con- 
clusive upon  the  county. 

4.  Under  Ky.  St.  {  4147,  reauiring  the  sher- 
iff to  make  his  final  settlement  as  collector  of 
the  county  levy  for  the  preceding  year  on  or 
before  the  1st  day  of  January,  and  imposing 
upon  him  a  penalty  for  failing  to  do  so,  the 
court  properly  refused  to  adjudge  the  penalty 
for  a  year  where  there  was  no  coanty  treas- 
urer, and  no  demand  upon  the  sheriff  to  pay 
over  the  balance  in  his  hands  to  any  partiailar 
person;  but,  from  the  time  suit  wss  filed,  in- 
terest should  have  been  charged  on  the  bal- 
ance owing  on  that  year's  collections. 

5.  For  years  in  which  the  sheriff  was  direct- 
ed to  pay  the  county  levy  to  the  treasurer,  he 
should  have  been  charged  with  the  ad  valorem 
taxes  assessed  upon  the  property  in  the  county, 
as  shown  by  the  assessor's  books  as  corrected 
by  the  boards  of  supervisors  and  equalization, 
to  which  should  have  been  added  the  tithes  re- 
turned by  the  assessor  and  chargeable  to  the 
sheriff,  and  he  should  theu  have  been  credited 
by  exonerations  and  delinquents  allowed  by 
the  fiscal  court,  by  his  commissions,  by  errors 
of  calculation  committed  against  him,  and  by 
receipts  evidencing  cash  paid  to  the  couu^ 
treasurer  on  or  before  the  Ist  day  of  January; 
and  upon  the  balance  owing  by  him  on  that 
date  a  penalty  of  0  per  cent,  should  have  been 
adjudge!  against  him  and  his  sureties  for  that 
year;  and  they  should  also  have  been  charged 
with  interest  at  6  per  cent,  from  that  date  un- 
til payments  were  made  af^gregating  a  sum  in 
excess  of  the  accumulated  interest,  and  iuterest 
found  npon  the  balance,  and  bo  on  until  the 
date  of  the  judgment. 

6.  As  the  books  used  in  the  settlements  in 
the  trial  court  are  uot  brought  up,  and  the 
parts  used  on  the  trial  are  not  copied  into  the 
transcript,  it  is  to  be  presumed  that  those 
books  explained  apparent  duplications  of  cred- 
its, and  authorized  the  judgment  rendered. 

'Reported  by  Edward  W.  Hlnes.  Esq.,  ot  the  Frank- 
fort  bar,  and  tormarly  state  rcportsr. 


Appeal  from  circuit  conr^  Knott  eauntr> 

"Not  to  be  officially  reported." 

Three  separate  actions  by  the  Knott  coun- 
ty coiirt  against  Robert  Bates  and  otliers  on 
bonds  executed  by  Robert  Bates  for  the  col- 
lection of  the  county  levy  for  different  years. 
Judgment  for  plaintiff  In  each  case  Cor  a 
part  of  its  claim,  and  defendants  appeal; 
plaintiff  prosecuting  a  cross  appeaL  Affirm- 
ed on  original  appeal,  and  reversed  on  cross 
appeaL 

J.  J.  0.  Bach,  J.  B.  Patrick,  and  R.  O. 
Brasbears,  for  appellants.  T.  S.  Kirk,  for 
appellee. 

O'REAR,  J.  Appellant  Robert  Bates  was 
the  duly  elected,  qualified,  and  acting  sheriff 
of  Knott  coun^  for  the  years  18M,  1886. 
and  1896,  and  executed  bonds  for  tbe  collec- 
tion of  the  county  levy  for  ea«di  of  those 
years.  Three  separate  actions  were  broagfat 
In  the  Knott  circuit  coart  against  api>eUant 
Bates  and  bis  respective  sureties,  cbarslng 
defalcation  in  the  payment  of  the  county 
revenues  for  each  of  the  years.  These  ao- 
ticas,  on  the  motion  of  appellants,  woe 
consolidated,  and  prepared  and  decided  to- 
gether. The  circuit  court  found  that  for  the 
year  1894  tbe  appelant  and  his  sureties 
on  the  bond  for  that  year  were  indebted  to 
tbe  county  for  the  balance  of  9449.61,  and  ad- 
judged to  appellees  that  sum,  with  6  per  cent, 
per  annum  interest  thereon  from  April  1, 
1898.  For  the  year  1806  appellant  Bates 
was  found  Indebted  to  the  county  in  the  sum 
of  $2,200.29,  and  Judgment  rendered  against 
him  and  sureties  on  the  bond  for  that  year 
for  that  amount  and  interest  from  May  27, 
1897.  For  the  year  1896  appeUant  Bates 
was  found  indebted  to  the  county  in  the  sum 
of  $786.09,  and  Judgment  was  rendered 
against  him  and  bis  sureties  on  the  bond 
for  that  year  for  that  amount,  with  Interest 
from  May  SI,  1897.  This  Judgment  was  sub- 
sequentiy  credited  by  $164.54  as  of  July  23. 
1896,  and  two  small  items,  amounting  t» 
$9.64,  as  of  date  of  Judgment  Tbe  sheriff 
and  his  various  sureties  prosecute  this  ap- 
peal, alleging  as  error  that  the  action  should 
not  have  been  in  the  name  of  the  fiscal 
court  of  tbe  county,  and  that  the  county 
could  not  prosecute  the  suit  It  was  urged, 
secondly,  that  Tarious  settiements  which  had 
been  attempted,  and  hereinafter  adverted  to, 
were  conclusive  upon  the  county,  and,  as 
those  settiements  showed  a  balance  In  favor 
of  the  sheriff,  that  he  was  entitied  to  a 
Judgment  over  against  the  county  for  a  few 
hundred  dollars. 

Appellee  prosecutes  a  cross  appeal,  the  sub- 
ject-matter of  which  will  be  noted  in  detail 
hereinafter. 

It  appears  from  the  record  that  for  the 
year  1894  various  claims  were  allowed,  pay- 
able out  of  the  county  levy  for  that  year, 
exceeding  In  the  aggregate  the  sum  pro- 
Tided  for  by  tbe  levy.  These  claims  were 
directed  to  be  paid  by  the  sheriff  out  of  the 
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county  ley;  of  that  year.  Subsequently  an 
order  was  eDtered  by  tbe  fiscal  court  direct- 
ing tbe  sberiff  to  pay  only  57  per  cent,  of 
the  claims  allowed,  payable  out  of  that  levy. 
This  stun  the  sheriff  paid  to  the  various 
claimants,  leaving  as  balance  In  his  hands, 
after  allowing  credits  for  commissions,  ex- 
ooeratlons,  and  such  like,  tiie  sum  found 
by  the  Judgment  In  this  case.  The  argu- 
ment of  the  sheriff  that  this  money  was  ow- 
ing to  the  county  creditors,  and  not  to  tbe 
county,  and  that  the  right  of  action  there- 
for lay  in  the  creditors  respectively  (citing 
Owens  V.  Ballard  Co.,  8  Bush,  614;  Combs 
r.  CrawfMd,  102  Ky.  482,  43  8.  W.  477),  is 
not  well  taken,  because  in  the  case  at  bar 
tbe  sh^lff  was  directed  to  pay  only  57  per 
cent  of  the  claims  referred  to  out  of  the  levy 
of  that  year,  llierefore  the  remainder  of 
the  county  levy  collected  by  him  belonged 
to  the  county,  was  payable  to  the  county, 
and  an  action  lay  by  tbe  county  to  recover  it 
Commissioners  were  appointed  by  the 
county  coinrt  to  make  settlement  with  the 
sheriff.  The  order  appointing  them  was  as 
follows:  "Ordered  by  the  court  that  R.  H. 
Amburgy  and  G.  W.  Howard  [be  appointed] 
this  court's  commissioners  to  make  a  full 
and  complete  settlement  with  Robert  Bates, 
ex-sheriff  of  Knott  county,  for  the  years 
1884  and  1895  and  1896  and  1897,  and  filed 
their  report  of  settlement  which  is  ordered 
to  lay  over  for  exceptions,  and,  if  none  filed, 
to  be  received."  It  was  the  reports  of  the 
commissioners  under  this  o>rder,  and  which 
were  filed  in  the  county  court  that  it  is  in- 
sisted were  conclusive  upon  the  county.  We 
may  remark,  in  the  first  place,  that  these  re- 
I>ort8  were  never  approved  nor  confirmed  by 
tbe  county  court  nor  accepted  or  ratified  by 
the  fiscal  court  It  does  not  appear  that  ex- 
ceptions were  filed  to  them  hi  the  county 
court  They  were  never  ordered  to  record 
as  completed  settlements,  and  they  can  there- 
fore be  regarded  as  no  more  than  a  tentative 
settlement  or  a  report  of  the  commissioners, 
which  would  become  a  settlement  upon  con- 
firmation. In  these  suits  brought  by  the  fis- 
cal court  of  the  county  to  recover  the  bal- 
ances alleged  to  be  due  for  the  various  years, 
respectively,  It  was  upon  the  motion  of  de- 
fendants (the  appellants)  that  the  cases  were 
consolidated,  transferred  to  equity,  and  re- 
ferred to  the  commissioner  to  bear  proof, 
and  make  a  full  and  complete  settlemmt 
with  appellant  Bates,  as  sheriff,  for  the  years 
In  litigation.  For  this  reasoif  alone  it  would 
be  too  late,  after  final  Judgment  for  appel- 
lants to  complain  that  the  attempted  partial 
settlements  which  were  abandoned  by  de- 
fendants in  their  answer  and  by  that  mo- 
tion were  conclusive  upon  the  county.  The 
record  is  a.  very  Imperfect  one,  but  from  it 
it  is  apparent  that  the  sheriff  was  Indebted 
to  Knott  county,  on  account  of  county  levy 
collectible  by  him  for  each  of  the  years 
mentioned,  in  sums  in  excess  of  those  ad- 
judged against  him  in  the  Judgment  appeal- 


ed from.    Therefore  the  Judgment  upon  tbe 
original  appeal  is  affirmed,  with  damages. 

On  the  cross  appeal  the  following  questiona 
are  made,  and  relied  upon  as  error,  for  which 
a  reversal  is  sought 

First  Undo'  the  Kentucky  Statutes  (sec- 
tion 4147),  the  sheriff  is  required  to  accoimt 
for  and  make  his  final  settlement  of  the 
county  levy  for  the  preceding  year  on  or  be- 
fore the  Ist  day  of  January,  and  his  failure 
to  do  so  subjects  him  to  a  penalty  of  6  per 
cent,  recoverable  by  the  county.  Excepting 
for  the  year  1894,  it  appears  from  the  record 
that  Knott  county  had  a  treasurer,  and  that 
all  county  levies  were  directed  to  be  paid  to 
tbe  treasurer  by  the  sheriff,  and  warrants  for 
the  coimty  debts  were  drawn,  and  allowed 
by  the  fiscal  courts,  upon  the  treasurer,  and 
payable  by  him  out  of  the  county  levy  paid 
to  him  by  the  sheriff.  It  will  be  observed 
that  the  circuit  court  failed  to  adjudge  any 
penalty  against  the  sheriff  for  the  year 
1894.  Inasmuch  as  there  was  no  demand 
upon  the  sheriff  to  pay  over  this  balance  to 
any  particular  persfm,  the  penalty  shoiild  not 
have  been  assessed.  But  from  the  time  this 
suit  was  filed,  the  sheriff  should  have  been 
charged  with  interest  upon  the  balance  ow- 
ing on  that  year's  collections. 

Second.  For  the  year  1895  the  sheriff 
should  have  been  charged  with  the  ad  valo- 
rem taxes  assessed  upon  the  property  in  the 
county,  as  shown  by  the  assessor's  book  as 
corrected  by  the  boards  of  supervisors  and 
equalization,  to  which  should  have  been  add- 
ed the  tithes  returned  by  the  assessor,  and 
chargeable  to  the  sheriff.  He  should  have 
been  credited  by  exonerations  and  delin- 
quents allowed  by  order  of  the  fiscal  court 
He  should  have  been  credited  by  his  com- 
mission fixed  by  the  statute,  by  certain  er- 
rors found  by  the  commissioner  to  have  bea» 
errors  of  calculation  by  tbe  assessor.  He 
should  then  have  been  credited  by  the  re- 
ceipts evidencing  cash  paid  to  the  county 
treasurer  on  <»*  before  the  1st  day  of  January 
1896.  Upon  the  balance  owing  by  the  sher- 
iff on  that  date  there  should  have  been  ad- 
Judged  a  penalty  of  6  per  cent,  against  him 
and  his  sureties  upon  the  bond  for  that  year. 
They  should  likewise  have  tieen  charged  with 
interest  at  6  per  cent  per  annum  from  that 
date  until  payments  were  made,  and  until 
the  payments  aggregated  a  sum  in  excess  of 
the  Interest  accumulated,  when  the  appel- 
lant should  have  been  credited,  and  interest 
found  upon  the  balance,  and  so  on  to  the 
date  of  the  Judgment 

From  the  record  before  ns,  there  appears 
to  have  been  much  confusion— parts  of  it 
apparently  irreconcilable— as  to  the  keeping 
of  the  fiscal  accounts  of  the  county.  It 
seems  that  notwithstanding  the  sheriff  was 
directed  to  pay  over  the  county  levy  collect- 
ed by  him  to  the  county  treasurer,  and  the 
county  treasurer  was  ordered  to  use  same  in 
paying  off  the  county's  indebtedness  as  or- 
dered by  the  fiscal  court,  the  sheriff  would 
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make  payment  on  tiie  numerous  coimty 
claims,  OS  they  are  called;  that  Is,  orders  of 
allowance  made  by  the  fiscal  court  of  the 
county,  directed  to  the  county  treasurer,  and 
payable  to  various  claimants,  respectiyely. 
These  partial  payments,  it  seems,  have  been 
credited  ap<Hi  some  i)ercentage  basis  not 
clearly  shown  In  the  record,  and  were  made 
by  the  sheriff  to  the  various  respective  claim- 
ants. Thereupon  the  sheriff  would  carry  a 
batch  of  these  claims  to  the  county  treasurer, 
who,  according  to  his  testimony,  would  in- 
dorse across  their  face.  In  red  Ink,  that  such 
and  such  per  cent  of  these  claims  had  been 
paid  by  R.  Bates,  sheriff,  and  sign  it  oSlclally 
and  return  it  to  the  sheriff.  TliM'eupon  he 
would  execute  to  the  sheriff  a  receipt  for 
the  aggregate  of  the  sums  represented  to 
have  been  so  paid,  and  would  credit  the  sher^ 
Iff  with  such  aggrregate  upon  his  (the  treas- 
urer's) books.  Thereafter  the  sheriff  present- 
ed this  receipt  and  batches  of  such  or  sim- 
ilar claims,  and  asked  and  obtained  credit 
by  them.  Whether  they  were  the  Identicnl 
claims  referred  to  as  paid  by  the  treasurer  is 
not  clear.  The  county  treasurer,  who  ap- 
pears in  the  record  now  as  one  of  the  attor^ 
neys  for  the  sheriff,  and  who  was  examined 
as  a  witness  on  behalf  of  the  county,  testified 
that  at  least  $339.80  of  one  of  the  large  re- 
ceipts hereinafter  referred  to  was,  in  his  be- 
lief, embraced  In  credits  previously  allowed 
to  the  sheriff.  The  principal  controversy 
growing  out  of  this  method  of  transacting 
business  is  based  upon  the  following  order: 
"This  day  Robert  Bates,  sheriff  of  Knott 
county,  delivered  Into  court  receipts  from 
the  county  treasiu^r  of  Knott  county  amount- 
ing, in  aggregate,  to  $1,967.79,  which  in- 
cluded the  full  amount  paid  by  him  into  the 
treasury  of  Knott  county  to  date,— October 
15,  1896,— for  which  J.  M.  Baker,  county 
treasurer,  is  charged  in  his  settiement  filed 
on  this  day,  and  said  Bates  is  given  a  credit 
on  the  amount  due  from  him  to  Knott  coun- 
ty for  the  year  1895  for  said  amount  of 
$1,967.79;  and  he  is  also  given  a  credit  on 
the  amount  due  by  him  to  Knott  county  for 
$1,925.G9  for  said  year  1895,  for  various 
amounts  paid  by  bim  to  claimants,  as  shown 
on  County  Treasury  Book,  pages  213  to  217 
Inclusive."  Baker,  the  county  treasurer,  in 
his  testimony  respecting  this  transactioD, 
says:  "R.  Bates,  as  sheriff.  Is  given  credit 
for  $1,967.79  and  $1,925.69  for  the  year  1895. 
The  $1,967.79  was  for  money,  etc.,  paid  me 
as  county  treasurer  for  said  year  by  said 
Bates  and  his  deputies.  The  $1,925.69  was 
for  various  receipts  paid  by  tiim  and  his 
deputies  for  said  year,  as  shown  on  the  t>ook 
used  by  me  as  treasurer,  on  pages  213  to 
217,  inclusive."  The  treasurer's  book  refer- 
red to  in  the  foregoing  testimony,  and  other 
books  used  in  the  settlements,  were  not 
brought  up  on  this  appeal;  nor  were  the 
parts  used  on  the  trial  copied  Into  the  tran- 
script It  is  to  be  presumed,  however,  that 
these  books  were  before  the  commissioner 


who  made  the  setUementa,  and  were  before 
the  trial  court  upon  the  trial.  Their  Inflec- 
tion may  have  ^^lained  what  now  might 
appear  to  be  a  duplication  of  credits.  In 
their  absence,  we  do  not  feel  aatborized  to 
decide  that  they  were  duplications,  but  on 
the  contrary,  must  assume  that  tbey  satLv 
factorily  explained  apparent  inconstetencitrs. 
and  justified  the  Judgment  rendered.  For 
the  year  1896  the  same  objection  is  to  be 
noted  to  the  Judgment  in  failing  to  allon- 
the  county  penalties  and  interest  as  above 
indicated  for  the  year  1805. 

The  Judgment  upon  the  cross  appeal.  U 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  tliij 
opinion. 


KENTUCKY  &  1.  BRIDGE  CO.'S  RECEIV- 

ERS  V.  MONTGOMERY.! 

(Court  of  Appeals  of  Kentucky.      April  30. 

1902.) 

RAILROADS-TOLL  BRIDaB^FRIOHTBNIKG  OP 
HORSB  BT  NOISE  OF  TRAIN— DBGREE  OF 
CARE  REQUIRED— DUTT  TO  KBBP  LOOKOUT 
—  CONTRIBUTORY  NEQLIQBNCB  —  INSTRUC- 
TIONS TO  JURY. 

1.  Where  plaiutUTs  horse,  whidi  she  was 
driving  across  a  railway  and  toll  highwa.^ 
bridge,  was  frightened  by  the  noise  of  an  ap- 
proaching locomotiTe  drawing  a  heavy  freight 
train,  and  there  was  evideDce  tending  to  shoir 
that  the  servants  in  charge  of  another  loco- 
motiTe, which  was  at  the  rear  of  tlie  train, 
thongb  discovering  that  fact  as  they  approach- 
ed plaiutiff,  failed  to  take  any  steps  to  stop 
tlie  noise  of  their  locomotive,  which  wss 
throwing  out  smoke  and  steam,  or  to  prereut 
it  from  Uirowing  out  hot  dnders,  witich  were 
falling  ou  the  horse's  back,  finally  caosing  the 
horse  to  run  away,  there  was  sufficient  evidtruce 
of  negligence  to  go  to  the  Jury. 

2.  An  instruction  telling  the  jury  tiiat  it  was 
the  duty  of  defendant  bridge  company,  to 
operating  its  train  upon  the  bridge,  'to  ex>*r- 
cise  the  highest  degree  of  care  nsualiy  exeri-ls- 
ed  by  prudeutly  managed  corporations  of  zae 
same  character,  to  prevent  injury  to  pssseneer^ 
on  foot  or  in  vehicles,"  in  effect  required  of 
defendant  only  the  exercise  of  ordinary  care: 
and,  while  the  empliatic  form  used  by  ti.r 
court  was  improper,  it  was  not  i«ejudi4^  to  i 
defendant 

3.  An  instruction  telliug  the  jury  tlkst  "coo- 
tributory  negligence  means  the  failnre  of  j 
person  to  exercise  the  degree  of  care  nsaa'.iT 
exer<jsed  by  ordinarily  carefnl  and  pni.it. it 
persons  under  the  same  or  similar  eircuin»;aD-  ' 
ces  to  protect  themselves  from  injury,  and  by 
reason  of  which  failure  they  help  to  cause  or 
bring  about  the  iujury  complained  of."  di^ 
not  require  of  plaintiff  too  low  a  degree  of 
care;  but  even  though  the  instruction  was  not 
liternlly  correct,  defendant  cannot  complain, 
as  plaintiff  was  shown  not  to  have  been  gui^tr 
of  any  negligence,  and  an  instruction  on  tJiat 
point  might  well  iiave  l>een  refused. 

4.  Where  a  bridge  company  operates  trains 
on  one  side  of  its  bridge,  and  the  other  is  used 
by  it  as  a  toll  highway  for  persons  on  f<vit 
and  in  vehicles,  it  is  the  dnty  of  its  servanu 
in  charge  of  trains  to  keep  a  lookont  for  team$ 
ou  the  bridge,  and,  in  the  event  they  are  di^- 
corered  to  liave  become  so  frightened  as  to  be 
unmanageable,  to  cause  no  more  noise  than  is 
necessary  under  the  circumstances;  greater 
care  being  required   in  such  a   case   than  is 


'  Reported  by  Edward  W.  Hlnra,  Esq.,  of  tba  Fraak- 
(ort  bar,  and  formerly  state  reporter. 
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required  as  to  persons  driving  on  an  ordinary 
biKhway  parallei  with  a  railroad. 

S.  Pemoua  using  the  higbway  part  of  the 
bridge  are  charged  with  notice  of  the  right  of 
the  bridge  company  in  operating  its  trains  over 
the  bridge  to  make  all  usual  and  reasonable 
noises  incident  thereto,  and  they  must  act  for 
their  own  safety  with  reference  to  such  right. 

Appeal  from  circuit  court,  Jefferson  coun- 
ty, law  and  equity  division. 

"Not  to  be  ofBclally  reported." 

Action  by  Anna  Montgomery  against  the 
recelvera  of  the  Kentucky  &  Indiana  Bridge 
Company  to  recorer  damages  for  personal 
Injuries.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

Humphrey,  Burnett  &  Humphrey,  for  ap- 
pellants.   J.  W.  S.  Clements,  for  appellee. 

O'RBAB,  7.  Appellants  operate  a  railway 
and  toll  highway  bridge  across  the  Ohio  riv- 
er connecting  the  cities  of  Louisville  and 
New  Albany.  A  board  fence  seven  feet  high 
separates  the  railway  track  from  that  part 
of  the  bridge  used  by  footmen  and  wagons. 
On  January  16, 1898,  appellee  and  a  compan- 
ion, occupying  her  buggy,  paid  the  toll  for 
passage  across  the  bridge  from  Louisville. 
Tbey  met  a  heavy  freight  train,  with  a  lo- 
comotive at  each  end.  Appellee's  horse  took 
fright  at  the  noise  of  the  train,  and  she 
claims,  after  that  fact  and  her  peril  had  been 
discovered  by  those  in  charge  of  the  second 
locomotive,  they  took  no  steps  to  stop  its 
noise,  but  continued  It  the  locomotive  throw- 
ing out  smoke  and  steam,  as  well  as  hot  cin- 
ders, which  lit  on  the  horse's  back,  causing 
it  to  run  away,  demolishing  the  buggy  and 
harness,  and  seriously  injuring  appellee.  In 
tills  suit  for  damages  the  Jury  awarded  her 
a  verdict  for  $800.  The  matters  urged  as 
error  by  appellant  are:  First  that  the  court 
should  have  given  the  Jury  a  peremptory  in- 
struction at  the  close  of  plaintiff's  case,  or 
at  the  close  of  all  the  evidence,  for  a  nonsuit; 
second,  that  the  verdict  is  not  sustained  by 
the  evidence;  and,  third,  that  certain  instruc- 
tions offered  by  appellant,  but  rejected  by 
the  court  should  have  been  given,  while 
those  given  did  not  correctly  present  the  law 
of  the  case. 

On  the  first  i>oint  if  the  evidence  on  behalf 
of  plaintiff  was  such  altogether  as,  full  credit 
being 'given  to,  it  by  the  jury,  would  have 
warranted  a  verdict  for  the  plaintiff,  the  per- 
emptory instruction  for  a  nonsuit  should 
have  been  refused.  Appellee  and-  her  com- 
panion each  testified  that  the  horse  became 
frightened  at  the  first  locomotive,  and  show- 
ed plainly  Its  nervousness,  but  was  not  be- 
yond her  control;  that  the  train  was  of  about 
22  cars;  that  before  they  came  up  with  the 
second  locomotive  the  fireman  and  engineer 
were  both  on  the  Side  of  the  engine  next  to 
the  driveway  In  use  by  plaintiff,  and  they 
saw  her.  and  saw  that  her  horse  was  fright- 
ened and  trying  to  run,  but  that,  Instead  of 
stopping  or  attempting  to  reduce  the  noise 
67  S.W.-64 


of  the  locomotive,  which  was,  as  they  testi- 
fied, throwing  out  an  unusual  quantity  of 
steam,  smoke,  and  sparks  or  cinders,  and 
making  a  great  deal  of  noise,  these  trainmen 
merely  stood  and  laughed  at  her  predica- 
ment; that  the  sparks  or  hot  cinders  from 
the  locomotive  fell  on  her  horse's  back  and 
burned  it,— from  all  of  which  It  ran  away, 
causing  her  serious  injury.  A  trainman  who 
was  on  top  of  the  cars,  and  about  100  feet 
In  front  of  the  second  locomotive,  testified 
for  plaintiff  that  he  saw  the  horse  was 
frightened;  that  the  locomotive  was  making 
considerable  noise,  which  was  not  stopped  till 
after  the  horse  ran  away.  Other  witnesses 
testified  that  the  horse,  when  caught  a  few 
minutes  afterwards,  showed  a  number  of 
burned  places  on  its  back,  described  as  such 
as  might  have  been  caused  by  sparks  or  hot 
cinders  being  dropped  on  it;  that  the  horse 
was  not  wild,  and  had  been  frequently  driv- 
en across  that  bridge  before  the  accident. 
Appellee's  physicians  an(l  others  testified 
that  her  Injuries  were  serious.  She  was  un- 
conscious for  a  time,  suffering  from  a  severe 
and  dangerous  wound  on  the  back  of  fbe 
head;  one  leg  broken  or  dislocated;  wrist 
sprained  and  dislocated,  and  severely  sprain- 
ed and  injured  in  the  back  and  side;  besides 
some  minor  wounds.  Septic  poisoning  fol- 
lowed in  a  few  daysk  from  which  appellee 
was  unconscious  for  eight  days  or  longer. 
She  was  confined  for  about  three  months  by 
these  Injuries,  and  at  the  time  of  the  trial— 
about  three  years  after  the  injuries— contin- 
ued to  suffer  from  them,  and  her  physician 
testified  that  It  was  probable  that  the  injury 
to  her  head  would  prove  to  be  a  permanent 
one.  If  the  Jury  believed  this  evidence,  ap- 
pellee was  entitled  to  a  verdict  imder  the 
law  governing  her  rights  and  appellant's  du- 
ties and  liabilities  in  the  premises.  The  per- 
emptory instruction  was  properly  refused. 

2.  The  engineers  and  firemen  In  charge  of 
the  two  locomotives  testified  that  their  re- 
spective engines  were  in  good  order,  spark 
arresters  being  provided  of  approved  pattern, 
which  were  in  good  condition;  that  the  en- 
gines were  not  making  more  noise  than  cus- 
tomary and  necessary  in  their  operation. 
Those  in  charge  of  the  second  locomotive  de- 
nied that  they  saw  any  symptoms  of  fright 
In  the  horse,  or  that  they  laughed  at  plain- 
tiff's situation,  but  that,  seeing  the  buggy 
coming,  with  the  two  women  in  it  they  shut 
off  steam  before  the  horse  came  up,  and  that 
the  horse  did  not  start  to  run  till  after  it 
had  passed  them.  They  denied  that  sparks 
or  cinders  were  being  emitted  by  their  en- 
gine. Thus  there  was  a  pretty  well  defined 
Issue  of  fact  presented  by  this  testimony. 
But  It  was  shown  that  appellee  was  running 
a  house  of  prostitution;  that  her  companion 
on  this  occasion  was  a  visitor,  who  was 
there  probably  for  immoral  purposes;  that 
others  of  her  witnesses  were  shown  to  be  fre- 
quent visitors  at  her  house,  or  employed 
there;    that  the  trainmen  who  testified  fof 
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appellee  told  an  Improbable  tale  in  some 
particulan,— In  fact,  exceptiog  appellee's 
pbyslclansk  about  all  of  ber  witnesses  were 
supposed  to  be  discredited,  either  by  their 
manner  of  testlfring  or  their  character  as 
evidenced  by  their  employments,  or  lack  of 
them.  Thla  much,  however,  seems  to  be  un- 
doubtedly true:  The  women  were  passengers 
on  the  bridge,  having  paid  the  requisite  toll. 
They  were  driving  a  horse  that  had  fre- 
quently been  driven  over  the  same  bridge, 
presumably  meeting  the  ordinary  conditions 
found  there.  That  on  this  occasion  the  horse 
took  fright  after  meeting  the  train,  became 
unmanageable,  ran  away,  and  injured  the 
occupants  of  the  buggy.  There  was  undenia- 
bly a  cause  for  this.  Both  sides  agreed  that 
meeting  the  first  locomotive  was  not  the  sole 
cause  of  the  runaway.  Something  somewhat 
unusual  must  have  happened  after  that  to 
have  occasioned  it  The  women's  story,  as 
corroborated  by  the  brakeman.  Is  not  an  Im- 
probable one.  It  was  necessary  for  the  Jury 
to  believe  one  side  or  the  other.  They  had 
before  them  facts,  including  certainly  as 
much  of  the  characters  of  plaintiff's  wit- 
nesses as  was  proper  to  be  shown  In  the 
manner  done  In  this  case.  We  cannot  say 
that  the  Jury  gave  improper  weight  to  ap- 
pellee's evidence.  The  conclusion  of  the  Jury 
on  this  point  was  certainly  within  the  legit- 
imate scope  of  the  privileges  of  their  office. 
We  conclude  that  the  verdict  of  the  Jury  was 
not  contrary  to  the  evidence. 

8.  The  court  instructed  the  Jury  as  to  ap- 
pellant's duty  that  in  operating  its  train 
upon  the  bridge  appellant  was  required  to 
exercise  the  highest  decree  of  care  usually 
exercised  by  prudently  managed  corpora- 
tions of  the  same  character  to  prevent  injury 
to  passengers  on  foot  or  in  vehicles  that  may 
be  using  the  bridge  the  same  time  that  a 
train  is  passing;  that  a  failure  to  exercise 
that  degree  of  care  in  the  management  of 
the  train  was  actionable  negligence.  The 
court  further  said:  "I  will  further  say  to 
yon  that  if  you  believe  from  the  evidence 
that  in  the  operation  of  this  particular  train 
which  Is  said  to  have  caused  the  injury  com- 
plained of  no  more  noise  was  made  than  Is 
usually  Incident  to  the  operation  of  such 
trains,  then  the  defendant  cannot  be  said 
to  be  guilty  of  negligence  In  the  operation  of 
that  train.  But  if  yon  shall  believe  from  the 
evidence  that  the  plaintlfTs  horse  became 
frightened,  and  those  in  charge  of  the  train 
saw  tbat  it  was  frightened,  then  it  l>ecame 
their  duty  to  take  such  steps  as  were  within 
tlielr  power  to  prevent  the  accident  which  Is 
claimed  to  have  resulted  from  the  fright  of 
the  horse,  and  if  they,  after  seeing  the  fright 
of  the  horse  and  peril  of  the  lady,  failed  to 
take  such  steps  as  were  at  hand  by  which 
they  could  have  prevented  the  noise  and  the 
consequent  injury,  If  they  could  have  so  pre- 
vented it  then  it  was  negligence  upon  the 
part  of  the  defendant's  agents  In  not  so  do- 
ing, if  they  did  fail  to  do  It."     It  is  com- 


plained by  appellant  that  the  court  should 
not  have  exacted  from  the  bridge  companj 
a  higher  or  different  degree  of  care  than  was 
required  of  the  traveler  appellee.  Ttae  opin-  I 
ion  in  case  of  Railroad  Co.  v.  Smith  C^y.)  53 
S.  W.  209,  is  relied  on.  That  case  recog- 
nizes a  principle  which  we  believe  to  be 
sound,  and  In  no  wise  In  conflict  with  the 
one  applied  by  the  trial  court  in  this  case. 
In  the  Smith  Case  the  traveler  was  upon  a 
highway  running  parallel  to  the  railroad. 
His  horse  took  fright  at  the  train.  The  conn 
told  the  Jury  that.  If  the  employes  In  charge 
of  the  engine  could  have  known  by  the  use 
of  ordinary  care  that  the  continued  whistling 
would  cause  plaintiff  to  lose  control  of  bia 
team',  a  recovery  for  plaintiff  would  be  au- 
thorized for  injuries  caused  by  the  act.  This 
court  held  that  the  continued  wbistllng  aft- 
er those  In  charge  of  the  engine  saw  that 
plaintilTs  horses  were  frightened  was  neg- 
ligence. "But,"  It  was  added,  "there  is  do 
rule  of  law  that  would  require  employes  la 
charge  of  an  engine  to  discover  the  conditiua 
of  a  team  or  persons  on  a  highway  running 
parallel  with  the  railroad.  Lamb  t.  Rail- 
road Co.,  140  Mass.  79,  2  N.  B.  832,  54  Am. 
Rep.  440.  While  it  Is  not  their  duty  to  dis- 
cover such  things,  yet,  if  the  employ^  do 
see  the  apparent  danger.  It  then  becomes  the 
duty  of  such  employ^  to  use  care  to  avert 
the  injury.  As  to  persons  not  on  the  rail- 
road, the  obligation  to  observe  care  begins 
when  the  danger  is  discovered."  Anothn' 
line  of  cases  is  relied  on  also  by  appellant 
to  the  effect  that  those  using  a  railway  high- 
way crossing  are  bbund  to  use  the  same  de- 
gree of  care  to  protect  themselves  from  in- 
Jury  as  the  railway  company  is  required  to 
use  to  keep  from  injuring  the  traveler.  Kail- 
road  Co.  V.  Ooetz's  Adm'r,  79  Ky.  449.  ^ 
Am.  Rep.  227;  Railroad  Co.  v.  McClnrg.  8 
a  O.  A.  322,  Sg  Fed.  802;  and  Railroad  Ca 
T.  Cummins  (ICy.)  63  S.  W.  591.  In  all  those 
cases  the  traveler  was  using  the  highway 
crossing.  Mo  amount  of  reasonable  care  on 
the  pert  of  those  operating  the  railroad  train 
would  likely  prevent  injury  to  the  traveler 
unless  he  too  exercised  the  same  care  In 
using  the  crossing.  Carelessness  on  bis  part 
in  attempting  to  use  the  crossing  at  the  time 
a  train  was  passing  would  inevitably  lead 
to  his  injury.  The  traveler  up<Mi  the  bridge 
In  this  case  was  the  bridge  company's  passen- 
ger. As  such  she  was  entitled  to  that  d*gr«« 
of  care  that  looks  out  for  her  presence  witl) 
a  view  to  preventing  her  injury.  This  duty, 
in  part  growing  out  of  the  reasonable  proba- 
bility of  frightening  teams  under  the  con- 
ditions existing,  would  seem  to  call  for  some- 
thing more  than  a  mere  negative  responsi- 
bility. The  instruction  given  by  the  court 
really  told  the  Jury  that  the  bridge  company 
was  required  to  use  the  highest  degree  of  or- 
dinary care,— not  the  gi5eatest  possible  car«. 
Ordinary  care  has  no  grades  known  to  the 
law.  This  instruction,  when  reduced  to 
analysis,  was  that  the  bridge  company  was 
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required  to  observe  ordinary  care.  The  em- 
pbatlc  form  uaed  by  the  conrt,  while  Improp- 
er, does  not  seem  to  have  misled  the  Jury, 
or  prejudiced  appellanfs  rights.  As  to  ap- 
pellee's contributory  negligence  the  court 
told  the  Jury:  "Contributory  negligence 
means  the  failure  of  a  person  to  exercise  the 
degree  of  care  usually  exercised  by  ordina- 
rily careful  and  prudent  persona  under  the 
8an]«  or  similar  circumstances  to  protect 
themselres  from  Injury,  and  by  reason  of 
which  failure  they  help  to  cause  or  bring 
about  the  injury  complained  of."  In  other 
words,  the  Jury  were  told  that  It  was  the 
bridge  company's  duty  to  observe  the  best 
care  usually  observed  by  ordinarily  prudent 
bridge  operators  under  similar  circumstances 
to  avoid  the  Injwy,  and  that  it  was  the  du- 
ty of  the  traveler  to  use  that  degree  of  care 
nsually  exercised  by  ordinarily  careful  per- 
sons similarly  situated  to  protect  themselves 
from  Injury.  There  Is  no  material  difference 
between  the  degrees  of  care  required  to  be 
observed.  In  this  case  there  was  no  pre- 
tense of  showing  by  the  evidence  that  ap- 
pellee was  guilty  of  any  contributory  negli- 
gence. An  instruction  on  that  point  might 
well  have  been  refused.  It  is  not  seriously 
argued  that  too  high  a  degree  of  care  was 
required  of  the  bridge  company;  simply  that 
too  low  a  degree  was  placed  for  the  appellee. 
As  she  was  shown  not  to  have  been  guilty 
of  any  negligence,  It  is  not  material  whether 
the  instruction  as  to  the  care  required  of 
her  was  literally  correct,  so  l<Hig  as  she  has 
no  reason  to  complain  of  it. 

It  Is  further  complained  by  appellant  that 
the  instructions  made  it  the  duty  of  appel- 
lant to  look  out  for  teams,  and  that  a  fail- 
ure to  see  them,  when  it  might  have  been 
done  by  the  exercise  of  proper  care,  was 
equivalent  to  seeing  them  when  frightened, 
and  then  falling  to  use  due  precaution  to 
stop  the  noises  causing  the  trouble,  so  far  as 
was  possible.  This  is  said  to  be  In  conflict 
with  Railroad  Co.  v.  Smith,  supra.  We  do 
not  place  such  construction  on  the  Instruc- 
tions given,  but  rather  the  contrary.  We  are 
of  opinion,  though,  that  a  different  rule 
might  be  applied  In  a  case  like  the  one  in 
band  than  in  one  where  the  traveler  is  up- 
<»>  a  parallel  highway  to  the  railway.  The 
bridge  company  should  maintain  a  reason- 
able lookout  for  the  safety  of  its  passengers 
on  its  bridge,  from  whatever  cause  connect- 
ed with  the  company's  acts  or  those  of  Its 
servants.  The  court,  in  the  instruction  quot- 
ed, properly  recognized  that  It  was  the  right 
of  the  defendant  to  make  such  noise  as  was 
asual  and  Incident  to  the  movement  and 
oi>eratlon  of  its  engines  at  the  time  and 
place  and  In  the  work  in  which  It  was  en- 
gaged. No  one  Is  responsible  for  injuries 
resulting  from  unavoidable  accidents  while 
engaged  in  a  lawful  business.  So  a  passen- 
ger using  the  highway  part  of  the  bridge 
does  so  with  a  knowledge  that  the  company, 
In  operating   Its   railway   trains   over  the 


bridge,  has  necessarily  the  right  to  make  all 
usual  and  reasonable  noises  incident  there- 
to, whether  occasioned  by  the  escape  of 
steam,  rattling  of  cars,  or  other  causes,  and 
persons  whose  duty  calls  them  near  a  rail- 
way must  be  presumed  to  know  of  this 
right,  and  to  act  for  their  own  safety  wltb 
reference  to  such  right.  Railway  Co.  v. 
Schmidt,  134  Ind.  16,  33  N.  B.  774;  Mississ- 
ippi Val.  Co.  v.  Howard,  14  Ky.  Law  Rep. 
470.  It  also  follows  that  those  operating 
railroad  trains  over  this  bridge  must  know 
that  people  are  using  other  parts  of  the 
bridge  for  the  purpose  of  passing  with  their 
vehicles;  that  teams  are  liable,  under  such 
conditions,  to  take  fright  at  even  the  usual, 
customary  noises  incident  to  the  operation 
of  trains.  Therefore,  as  such  bridge  pas- 
sengers are  passengers  of  the  company  who 
are  operating  the  trains,  and  are  entitied  to 
more  than  a  negative  care,  the  trainmen 
should  keep  a  lookout  for  the  purpose  of 
discovering  whether  teams  have  become  so 
frightened  as  to  become  unmanageable  and 
dangerous  to  their  drivers  and  to  others  on 
the  bridge.  In  such  case  it  would  be  the 
duty  of  those  In  charge  of  the  train,  so  far 
as  they  reasonably  could,  to  shut  off  the 
exhaust  of  steam,  and  not  cause  any  more 
of  noise  than  is  necessary  under  the  circum- 
stances. Nothing  unreasonable  is,  by  this, 
required  of  those  operating  the  trains.  They 
are  simply  compelled  to  keep  a  lookout  to 
observe  whether  their  presence  is  causing 
danger  to  teams  and  passengers  using  other 
parts  of  the  bridge  by  license  from  its  own- 
er, and.  If  they  do  observe  that  it  is,  then  It 
becomes  their  duty  to  do  what  in  reason  and 
humanity  they  can  do  and  ought  to  do  to 
prevent  an  injury. 

We  perceive  no  error  in  the  proceedings^ 
and  the  Judgment  Is  affirmed,  with  dam- 
ages. 


STATE,  to  Use  of  PUBLIC  SCHOOL  FUND, 
V.  ARKADELPHIA  LUMBER  CO. 

(Supreme  Court  of  Arkansas.    April  12,  1002.) 

PBNALTIBS— POSTING    FBRRY   RATES— LIABIL- 
ITY—PENAL  STATUTE— CONSTRUCmON. 

1.  Under  Sand.  &  H.  Dig.  g  3305,  imposing 
a  penalty  for  failure  of  a  ferry  keeper  to  post 
at  the  ferry  the  tolls  to  be  charged,  and  sec- 
tions 3379,  3380,  subjecting  ferries  to  regula- 
tion by  the  county  court,  and  requiring  the 
county  clerk,  under  bis  ofDcial  signature,  to 
faruisb  to  each  person  procuring  a  ferry  li- 
cense a  copy  of  the  ferry  rates  as  fixed  by  the 
conrt,  where  the  county  clerk  fails  to  furnish 
such  copy  of  the  rates  to  a  person  procuring  a 
ferrjr  license,  the  liceuaee  is  under  no  legal  ob- 
ligation to  post  the  same,  and  is  not  liable  to 
the  penalty  for  failure  to  do  so. 

2.  Sand.  &  H.  Dig.  §  33!)5,  imposing  a  pen- 
alty for  failnre  of  a  ferry  keeper  to  post  at  the 
ferry  the  rates  of  tolls  allowed  to  be  charged, 
is  a  police  regulatiou,  and  within  the  rule  re- 
quiring a  strict  construction  of  penal  statutes. 

Appeal  from  circuit  eourt*  Clark  county; 
Joel  D.  Conway,  JudgCL 
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Action  by  Uie  state,  to  use  of  the  public 
Mbool  fund,  asalust  tbe  Arkadelpbla  Lumber 
Company.  From  a  Judgment  In  favor  of  d»- 
fendant,  platntUF  appeals.    Affirmed. 

Wm.  Oreene,  for  appellant  J.  B.  Bradley 
and  J.  M.  Crawford,  for  appellee. 

WOOD,  J.  This  suit  was  to  recover  the 
penalty  under  section  3396,  Sand.  &  H.  Dig., 
which  Is  as  follows:  "Bvery  )i.eeper  of  such 
ferry  shall  keep  constantly  posted  up  In  some 
conspicuous  place  at  such  ferry  the  rates  of 
toll  allowed  to  be  charged.  If  any  ferryman 
fall  or  neglect  so  to  do,  he  shall  forfeit  and 
pay  the  sum  of  four  dollars  for  every  such 
neglect;  each  day  that  such  ferry  rates  are 
not  so  posted  up  shall  constitute  a  separate 
offense,  which  sum  may  be  recovered  In  a 
civil  action,  one  half  for  the  use  of  the  in- 
former and  the  other  half  to  the  school  fun  A" 
Sections  3379  and  3380  are  as  follows:  "The 
toll  of  ferries  that  are  now,  or  hereafter 
may  be  established,  shall  at  all  times  be  sub- 
ject to  regulation  by  the  county  court." 
"The  court  shall  state,  on  its  record,  the 
rates  of  toll  which  may  be  demanded  for 
ferrying  passengers,  carriages,  wagons,  carts, 
beasts,  and  such  other  property  as  is  usually 
transported  by  ferries.  The  clerk  shall  make 
out  a  copy  of  such  ferriage  rates,  under  his 
official  signature,  and  give  to  the  person 
procuring  such  license." 

The  only  question  we  need  consider  was 
raised  by  the  following  Instruction,  given 
by  tbe  court  at  the  request  of  the  defendant, 
appellee,  to  wit:  "The  jury  is  instructed 
that  It  is  the  duty  of  tbe  clerk  of  the  county 
court  of  Clark  county  to  make  out  annually 
a  copy  of  the  rates  of  ferriage  fixed  by  tbe 
county  court  for  such  ferry,  under  his  official 
signature,  and  give  to  the  person  procuring 
such  license  such  copy;  and  if  you  find  from 
the  evidence  in  this  case  that  such  copy 
was  not  furnished  by  the  clerk  to  the  de- 
fendant, or  to  some  person  for  it  authorized 
to  receive  the  same,  then  tbe  defendant  was 
nnder  no  legal  obligation  to  post  the  same, 
and  therefore  Is  not  liable  to  tbe  penalty, 
or  any  part  thereof,  sued  for  in  this  action, 
and  you  will  find  for  the  defendant"  Va- 
der  this  instruction  the  Jury  returned  a 
verdict  for  tbe  defendant  appellee.  The 
evidence  supported  tbe  verdict  and  the  in- 
struction of  the  court  was  correct  Tbe 
county  court  for  the  protection  of  the  public, 
fixes  the  rates  of  ferriage;  and,  that  the  fer- 
ryman may  have  at  all  times  convenient 
as  well  as  authentic  and  official,  information 
of  what  tbe  rates  are,  so  as  to  prevent  tbe 
possibility  of  mistake  on  his  part  as  to  tbe 
legal  toll,  the  clerk  is  required  to  furnish 
him  with  a  copy  of  the  record  of  rates. 
The  ferryman,  in  turn,  is  required  to  notify 
the  public  by  posting  the  rates  in  a  con- 
spicuous place  at  the  ferry.  The  law  pre- 
scribes the  method  by  which  the  legal  rates 
are  made  known  to  the  ferryman.    He  is  not 


required  to  receive  tiie  lnf(^matIon  In  any 
other  way,  and.  unless  he  does  receive  it  in 
the  manner  prescribed  by  law,  be  is  not  sub- 
ject to  a  penalty  for  failing  to  post  He  la 
not  required  to  search  the  record  tiimgaif  far 
the  information,  nor  be  driven  to  the  expense 
and  trouble  of  resorting  to  mandamus  to 
compel  the  clerk  to  furnish  him  a  copy  of  the 
record,  nor  Is  it  Incumbent  upon  blm  even 
to  call  upon  the  clerk  for  the  copy,  in  order 
that  he  may  give  the  public  tbe  benefit  of 
the  information  thus  officially  obtained.  The 
affirmative  duty  is  put  upon  the  clerk,  the 
public  officer,  hi  the  first  instance,  to  fumisb 
the  copy  of  the  record,  then  upon  tbe  fer- 
ryman to  furnish  the  public  the  Informatioa 
thus  obtained  by  posting. 

The  statute  is  a  police  regulation  of  a 
highly  useful  and  necessary  occupation.  It 
comes  fully  within  the  rule  that  p^ial  stat- 
utes must  be  strictly  construed,  that  nothing 
will  be  taken  as  intended  wtalcb  is  not  clear- 
ly expressed,  and  that  all  doubts  will  be  re- 
solved in  favor  of  the  defendant  In  constru- 
ing such  statutes.  28  Am.  &  Eng.  Enc.  Law 
(Ist  Ed.)  885,  and  notes;  State  ▼.  Lancashire 
Fire  Ins.  Co.,  66  Ark.  472,  61  S.  W.  633.  45 
Ia  R.  a.  348;  Railway  Co.  v.  Oppenhelmer, 
64  Ark.  284,  43  S.  W.  150,  44  L.  R.  A.  35.3; 
Robbison  v.  State,  59  Ark.  341,  27  S.  W. 
233;  Watklns  v.  Griffith,  59  Ark.  355^  27  S. 
W.  234;  Hawkins  v.  Taylor,  66  Aifc  45. 
19  S.  W.  105,  35  Am.  St  Rep.  82;  Brooks 
V.  Telegraph  Co.,  66  Ark.  224.  19  S.  W.  572; 
Casey  v.  State,  63  Ark.  334.  14  S.  "W.  90; 
Stout  V.  State,  43  Ark.  413;  Grace  t.  State, 
40  Ark.  97;  and  many  other  authorities  dted 
in  appellee's  brief. 

AiBrm. 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  t.  DOOLET. 

(Supreme  Court  of  Arkansas.    April  19.   1902.) 

RAILROADS— DEFKCTIVH    STEPS    LEADIMO 

OVER  RIGHT  OB*  WAT  FENCB— UA> 

BILITY  FOR  INJURIES. 

A  railway  company  which,  after  bnilding 

a  fence  along  Its  right  of  way,  erected  steps 

leading  over  the  fence  onto  property  owned  by 

third    parties,    and   at   a    point    whidi    before 

that  time  had  been  used  as  a  bypath,  w^as  not 

liable  for  injuries  due  to  the  steps  being  out  of 

repair,  where  the  evidence  showed  conclusively 

that    it    aftwwards    abandoned    care    of   tbe 

steps,  and  that  they  had  since  been  repaired 

by'  private  parties  for  their  own  use. 

Appeal  from  circuit  coiurt  Ouachita  coun- 
ty; Chas.  W.  Smith,  Judge. 

Action  by  Fannie  Dooley  against  tbe  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Dodge  &  Johnson,  for  appellant.  Thorn- 
ton &  Thornton,  for  appellee. 

SUNN,  C.  J.  This  is  a  suit  by  api>ellee 
against  the  appellant  for  damages  growing 
out  of  personal  injuries  alleged  to  have  been 
inflicted  upon  tbe  appellee  by  the  careless- 
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nees  and  negligence  of  tbe  appellant,  by  Ita 
failure  to  keep  In  repair  a  pair  of  steps  lead- 
ing over  Its  right  of  -way  fence  into  an  ad- 
joining lot  of  private  ownership,  In  tbe  east- 
em  suburb  of  the  city  of  Arkadelpbla, 
Clark  county,  Ark.,  by  reason  of  which  tbe 
same  broke  down  with  appellee  when  she 
attempted  to  cross  over,  and  greatly  Injur- 
ed ber.  Trial  before  a  jury  in  the  Ouachita 
circuit  court,  verdict  In  favor  of  plaintiff 
for  $1,500,  and  Judgment  accordingly,  from 
wbich  defendant  duly  and  In  due  time  ap- 
pealed to  this  court,  assigning  as  error,  In 
Its  motion  for  new  trial:  "(1)  That  the  ver- 
dict Is  contrary  to  law  and  Instructions  of 
the  court;  (2)  that  the  verdict  Is  contrary 
to  the  evidence;  (8)  that  the  court  erred  In 
giving,  over  tbe  objection  of  defendant.  In- 
structions numbered  1,  2,  8,  and  4,  on  the 
part  of  tbe  plaintiff,  and  in  each  of  tbe 
same;  (4)  that  tbe  court  erred  In  refusing 
to  give  Instruction  numbered  10,  asked  on 
the  part  of  tbe  defendant;  (6)  that  the  court 
erred  In  modifying  Instruction  10  as  asked 
on  tbe  part  of  tbe  defendant,  and  In  giving 
tbe  same  in  a  modified  form;  (6)  that  the 
court  erred  In  excluding  testimony  by  de- 
fendant as  to  ownership  of  property  adja- 
cent to  tbe  steps  in  question;  (7)  that  tbe 
verdict  Is  excessive."  From  the  statement 
of  tbe  complaint,  and  from  tbe  testimony  In 
the  case.  It  appears:  That  for  many  years 
there  bad  been  a  byroad  leading  from  tbe 
Ouachita  river,  below  the  city  of  Arkadel- 
pbla, to  tbe  southern  portion  of  that  city, 
and  across  the  Iron  Mountain  Railway  In 
the  neighborhood  of  its  depot.  This  byroad 
had  been  used  by  persons  going  flshlug,  and 
for  other  local  purposes,  but  In  the  course  of 
time  that  locality  was  laid  off  into  regular 
streets,  one  of  which  crossed  the  railroad 
but  a  little  distance  from  where  this  byroad 
croflses  it,  and  apparently  was  opened  to  take 
Its  place  for  the  convenience  of  tbe  public 
having  use  for  the  same. '  About  tbe  year 
1890  iSie  defendant  erected  a  fence  along 
tbe  eastern  side  of  its  right  of  way,  separat- 
ing its  property  from  tbe  adjoining  lots, 
then  owned,  as  It  appears,  by  one  Dr.  Mc- 
Glempsle,  and  afterwards,  and  at  the  trial 
of  this  cause,  owned  by  Mrs.  Brown,  an 
aunt  of  tbe  appellee.  That  In  that  year,  or 
during  tbe  year  1891,  the  appellant  com- 
pany, or  its  agents  and  servants,  erected  the 
steps  over  the  fence  at  the  point  where  this 
byroad  had  formerly  crossed,  and  which  had 
still  been  used  by  footmen  up  to  this  time,  al- 
though for  some  longer  time  It  had  ceased  to 
I>e  used  for  the  passage  of  vehicles  on  account 
of  tbe  fence  aforesaid,  and  the  opening  of 
tbe  street  referred  to  above.  The  evidence 
as  to  whether  or  not  tbe  defendant  erected 
these  steps  in  tbe  first  instance  is  quite  in- 
definite. It  Is  stated  by  one  witness  that 
one  Kendrick,  foreman  of  the  fencing  gang 
of  defendant,  was  seen  to  have  been  making 
tbe  steps  at  the  time  referred  to,  but  wheth- 
er for  tbe  defendant  or  for  Dr.  McClemp- 


Ble  or  others  interested,  or  for  both,  it  is 
not  shown.  Nor  is  it  shown  that  the  de- 
fendant owed  any  duty  to  the  public,  or  to 
any  one,  to  erect  said  steps,  or  that  It  had 
any  Interest  whatever  In  the  same.  Ken- 
drick had  been  dead  at '  the  time  of  the 
trial  for  six  or  seven  years,  and  his  version 
of  It,  of  course,  could  not  be  had.  But  wit- 
ness Walker,  who  was  one  of  his  bands, 
says  that  none  of  his  gang  erected  or  bad 
anything  to  do  with  the  steps.  But  assum- 
ing, for  the  sake  of  argument,  that  the  de- 
fendant really  erected  tbe  steps,  and  for 
some  purpose  of  Its  own,  tbe  controlling 
question  of  fact  then  is  whether  or  not  the 
defendant  had  abandoned  Its  care  and  over- 
sight over  the  steps  In  keeping  them  in  re- 
pair for  a  long  time,  and  that  owners  and 
occupiers  of  the  adjoining  lots  had  or  had 
not  assumed  to  do  so,  for  themselves  and 
tbe  convenience  of  others.  In  reference  to 
this  point,  the  complaint  Is  as  follows: 
"That  for  some  time  thereafter  (after  the 
erection  of  tbe  steps)  the  defendant  kept 
said  steps  in  repair  for  the  use  and  benefit 
of  the  public,  and  invited  and  permitted 
tbe  traveling  public  to  use  the  same  as  a 
public  tborougbfare.  and  thereby  led  the 
public  to  believe  that  they  (the  defendant) 
would  keep  the  same  in  a  safe  condition; 
that,  notwithstanding  It  became  and  was  tbe 
duty  of  the  defendant  to  keep  said  steps  In 
a  safe  condition,  It  failed  for  some  time 
prior  to  tbe  29tb  day  of  December,  1897,  to 
do  so,  but  carelessly  and  negligently  per- 
mitted them  to  become  unsafe;  and  that,  by 
reason  of  their  unsafe  condition,  wlille  plain- 
tiff, in  tbe  exercise  of  ordinary  care,  was 
crossing  over  the  same,  ou  the  date  last 
named,  as  she  had  been  invited  by  defend- 
ant to  do  so,  they  gave  way  and  fell,  and 
threw  plaintiff  to  tbe  ground  violently, 
whereby  she  was  crippled  and  Injured,"  etc. 
Among  others,  the  court  gave  the  follow- 
ing Instruction,  touching  this,  asked  by  tbe 
defendant,  to  which  there  was  no  objection, 
to  wit:  "No.  9.  The  court  further  Instructs 
tbe  jury  that,  even  if  they  should  find  that 
tbe  railroad  company  originally  constructed 
the  steps,  but  for  a  long  period  of  time  prior 
to  tbe  Injury  of  the  plaintiff  refused  to  re- 
pair them,  or  to  have  anything  to  do  with 
them,  and  that  they  [tbe  railroad  company] 
had  suffered  them  to  become  dilapidated  and 
unfit  for  use,  and  that  they  had  been  re- 
paired by  others  having  use  for  tbem,  for 
their  own  convenience,  then  this  would  ab- 
solve the  railroad  company  from  all  respon- 
sibility with  reference  thereto,  and  from  In- 
juries resulting  from  their  being  out  of  re- 
pair." The  evidence,  without  construction, 
shows  that  tbe  steps,  at  least  as  far  back  as 
tbe  latter  part  of  tbe  year  1894,  bad  become 
dilapidated  and  unsafe  for  use,  and  that 
they  were  then  and  several  times  afterwards 
repaired  by  Mr.  George  O'Baugh  and  his 
son.  Mr.  O'Baugh  resided  In  the  adjoining 
lot  to  Mrs.  Brown,  and  was  in  no  wise  con- 
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nected  with  the  defendant,  but  was  shown 
to  have  acted  on  his  own  account.  Witness 
John  Oreen,  testifying  for  plaintiff,  and  the 
only  one  testifying  on  this  particular  sub- 
ject, states,  on  his  examination  in  chief, 
that  he  saw  the  defendant  at  work  on  these 
steps  three  or  four  years  (before  testifying) 
as  many  as  two  or  three  times.  The  trial 
was  on  the  Sd  of  November,  1889,  and  that 
would  make  the  time  of  his  haying  seen 
the  repairing  to  be  In  1895  or  1886.  On 
cross-examination,  however,  he  stated  that 
he  had  not  seen  any  one  repairing  these 
fitepe  except  Mr.  George  O'Baugh,  and  that 
was  in  the  latter  part  of  1884;  and  as  other 
undisputed  testimony  is  to  the  effect  that 
Mr.  O'Baugh  repaired  these  steps  with  ma- 
terial from  his  own  premises  from  that  time 
on,  and  at  several  times,  and  as  the  immedi-. 
ate  successors  to  Kendrick,  and  men  work- 
ing under  Kendrick,  and  under  his  succes- 
sor, all  deny  that  they  had  done  any  work 
on  these  steps,  the  conclusion  is  irresisti- 
ble that  there  is  no  evidence  that  the  de- 
fendant kept  In  repair,  or  had  anything  to 
do  with,  tiie  steps  since  they  were  first 
built  The  verdict  was  therefore  contrary 
to  the  Instruction  of  the  court,  which  Is  In 
no  wise  conflicting  or  Inconslsent  with  any 
of  the  other  instructions.  The  verdict  Is 
therefore  unsupported  by  the  evidence,  and 
for  that  reason  the  judgment  is  reversed 
and  cause  remanded,  with  diractloni  to  grant 
defendant  a  new  triaL 


QUBBTBRMOUS  r.  WALLS. 

(Sapreme  Court  of  ArkauBas.    April  12,  1902.) 

TAXATION— DELINQUENT  TAXKS-8ALES-VA- 
UDITT— DONATION  DEEDS— LIMITATIONS. 

1.  Under  Sand.  &  H.  Dig.  g  6003,  providing 
that  the  "collector"  shall  file  with  the  clerk  of 
the  county  court  a  list  of  the  deiinqnent  taxes, 
the  filing  of  the  list  by  the  deputy  sheriff,  the 
sheriff  only  bein^  ex  officio  collector,  is  not  suffl- 
<deut  to  authorize  a  forfeiture  to  the  state 
for  nonpayment  of  taxes. 

2.  Under  Saud.  &  H.  Dig.  {  6612,  providing 
that  the  clerk  shall  record  in  a  separate  book, 
to  be  kept  for  that  purpose,  each  tract  of  laud 
sold  to  the  state,  together  with  the  taxes,  pen- 
alty, and  costs  due  thereon,  the  clerk's  failure 
to  Keep  such  record  renders  void  a  sale  to  the 
state  for  nonpayment  of  taxes. 

3.  Under  Sand.  &  H.  Dig.  S  4819,  providing 
that  no  action  for  the  recovery  of  lauds  can 
be  brought  against  persons  who  hold  such 
lands  under  a  doaation  deed  from  the  state, 
uuless  plaiutiS  has  been  seised  and  possessed 
of  the  land  within  two  years,  no  rights  are 
acquired  by  limitations  where  the  donation 
deed  was  executed  in  January,  lSt)S,  aud  suit 
was  brought  in  March,  188S,  as  possession  nec- 
essary to  bar  the  suit  must  be  held  under  the 
donatiou  deed. 

Appeal  from  Arkansas  chancery  court;  W. 
L.  Wooldrldge,  Special  Chancellor. 

Action  by  A.  B.  Quertermous  against 
lliomas  Wails.  From  a  Judgment  in  favor 
of  defendant,  plaintiff  appeals.    Reversed. 


P.  C.  Dooley  and  Pugh  &  WOcy.  for  appel- 
lant.   Jas.  A.  Gibson  and  Jno.  F.  Park,  for 

appellee. 

WOOD,  J.  The  appeUee  admitted  "tbat 
the  tax  sale  records  show  that  the  delin- 
quent list  was  filed  by  the  deputy  sheriff,  in- 
stead of  the  collector,  and  the  certificate  of 
the  clerk  of  the  publication  of  the  deiinqnent 
list  does  not  recite  that  said  papers  [in  | 
which  the  ddlnqueut  list  was  published]  had 
a  bona  fide  circulation  [In  the  county]  for 
30  days  before  the  first  issue  of  publication: 
and  that  there  was  no  separate  book,  where- 
in a  record  of  said  tax  sales  was  entered, 
kept  by  the  clerk  of  Arkansas  county  prior 
to  1894."  These  admissions  show  that  the 
forfeiture  for  taxes  and  the  donation  deed 
under  which  appellee  claims  title  are  void. 

1.  Section  6003,  Sand.  &  H.  Dig.,  pro- 
vides that  "the  collector  shall  •  •  •  file 
with  the  clerk  of  the  county  court  a  list  or 
lists"  of  delinquent  taxes.  The  sheriff  being 
ex  officio  collector,  what  he  does  In  the  ca- 
pacity of  collector  must  be  taken  as  done 
by  the  collector.  While  the  offices  are  dis- 
tinct, their  functions  are  performed  by  the 
same  individual.  At  least,  this  must  be 
taken  as  prima  facie  true.  Brown  v.  Rush- 
ing CArk.)  66  S.  W.  442;  Keith  v.  Freeman. 
43  Ark.  296;  Budd  v.  Bettlson,  21  Ark.  582. 
But  this  rule  does  not  apply  to  deputy  sher- 
iffs. They  are  not  ex  officio  deputy  col- 
lectors. It  wiU  not  be  presumed  that  a 
deputy  sheriff  is  also  a  deputy  collector. 
Crowell  V.  Barham,  57  Ark.  196,  21  &  W. 
83.  The  delinquent  list  was  filed  by  the 
deputy  sheriff.  The  law  does  not  authorize 
him  to  file  such  list  The  filing  of  the  de- 
linquent list  as  the  law  prescribes  Is  pre- 
requisite to  a  valid  forfeiture  to  the  state  for 
the  nonpayment  of  taxes.  Without  such  list 
no  notice  could  be  published,  and  no  sale  - 
could  be  had.    Blackw.  Tax  Titles,  {  199. 

2.  The  statute  (Sand.  &  H.  Dig.  {  6612)  pro- 
vides: "The  clerk  •  •  •  shall  record  in 
a  separate  book,  to  be  kept  for  that  purpose, 
each  tract  of  land  •  •  •  sold  to  the 
state,  together  with  the  taxes,  penalty  and 
cost  due  thereon."  The  failure  of  the  clerk 
to  keep  this  record,  as  shown  by  the  admis- 
sion, rendered  the  sale  to  the  state  tor  the 
nonpayment  of  taxes  void.  The  provision 
for  the  keeping  of  this  record  is  mandatory. 
It  is  aU-important  to  the  landown^,  for  it 
furnishes  him  the  only  record  evidence  of 
the  taxes,  penalty,  and  costs  for  which  his 
land  was  sold.  Cooper  v.  Lumber  Oo.,  61 
Ark.  80,  81  S.  W.  981,  32  S.  W.  4»1;  Salinger 
V.  Gunn,  61  Ark.  414,  33  S.  W.  959.  It  was 
Intended  that  the  record  of  the  sale  actual- 
ly made  should  be  preserved  in  permanent 
form  for  the  protection  of  the  landowner. 
He  can  rdy  upon  this  record  to  determine 
whether  his  land  has  been  sold,  and  whether 
it  was  legally  sold  for  the  proper  amount  of 
taxes,  penalty,  and  costs  charged  against  It 
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liogan  T.  Land  C!a,  68  Ark.  248,  67  S.  W. 
798. 

3.  Tbe  appellee  acquired  no  rights  by  lim- 
itation. His  donation  deed  was  executed 
January  14,  1888.  This  salt  was  broogbt 
Marcb  16,  1888.  In  McOann  r.  Smltb,  65 
Ark.  306,  45  S.  W.  1067,  we  aald:  "The 
poasesalan  necessary  to  bar  tbe  plaintiff,  his 
anceator,  predecessor,  or  grantor,  must  be 
held  nnder  tbe  donation  deed^  •  •  •  ^q. 
til  tbe  deed  Is  executed,  tbe  grantee  tbere- 
in  acquires  no  rlgbt,  title,  or  Interest  In  tbe 
land,  and  acquires  none  by  adverse  posses- 
sion."   Section  4818,  Sand.  &  B.  Dig. 

4.  Wbetber  or  not  appellee  Is  entitled  to 
ImproTements,  and.  If  so,  wbat  amount 
sbould  be  allowed,  are  questions  depending 
largely  upon  tbe  construction  of  tbe  evi- 
dence^ as  well  as  tbe  question  of  rents.  Tbe 
learned  veclal  cbancellor,  having  found  In 
favor  of  appellee,  did  not  pass  upon  these 
questions.  For  that  pmpose  only  the  cause 
Is  remanded,  and  with  dbrectlona  to  enter  a 
decree  on  tbe  question  of  title  In  accordance 
witb  tbls  opinion. 


LAAS  T.  SEIDBU 

(Supreme  Court  of  Texas.     May  1,  1002.) 

ACTION  BT  LBGATEB— PETITION— DBMURRSR. 

1.  The  objection,  in  an  action  od  a  note  b»- 
queathed  to  plaintiff,  and  payable  to  testator, 
that  the  petition  fails  to  allege  that  uo  admin- 
istration Is  pending  and  none  la  necessary,  la 
raised  by  a  general  demurrer. 

2.  An  allegation  in  the  petition  that  testa- 
tor's estate  is  solvent  is  not  equivalent  to  an 
allegation  that  there  is  no  administiation  pend- 
iug,  and  that  none  Is  necessary. 

Certified  question  from  court  of  civil  ap- 
peals of  First  supreme  Judicial  district. 

Action  on  a  note  by  Adolph  Seidel  against 
E.  O.  Laas.  A  judgment  In  favor  of  plaintiff 
was  reversed  by  tbe  court  of  civil  appeals 
(66  8.  W.  871),  wblcb  certified  a  question  to 
tbe  supreme  court    Question  answered. 

W.  G.  Henderson  and  0.  O.  Krueger,  for 
appellant  Searcy  &  Garrett  and  Jas.  H. 
SJielbume,  for  appellee. 

BROWN,  J.  Tbe  court  of  dvU  appeals  for 
the  First  supreme  Judicial  district  has  certi- 
fied to  this  court  tbe  following  statement  and 
question: 

"This  suit  was  brought  April  15,  1801,  by 
Adolph  Seldel  to  recover  of  E.  C.  Laas  $300 
out  of  a  note  for  $500,  alleged  to  have  been 
by  him  due  and  payable  to  C.  W.  Laas,  de- 
ceased, at  bis  death.  Seldel  sues  in  behalf 
of  his  wife,  Nellie,  who  Is  alleged  to  be  tbe 
daughter  of  deceased.  It  is  averred  that  de- 
ceased died  testate  on  the  16th  day  of  No- 
vember, 1889;  that  bis  will  was  duly  probat- 
ed, and  that  by  Its  terms,  Nellie,  bis  daugh- 
ter, was  bequeathed  the  sum  of  $S0O,  to  be 
paid  to  her  out  of  the  note  sued  on;  that  the 
instate  of  deceased  was  solvent.  Tbe  petition 
contains  no  allegation  that  no  administration 


is  pending  on  tbe  estate  and  that  none  is  nec- 
essary, nor  any  otber  allegation  bringing  it 
within  any  of  the  exceptions  to  tbe  general 
rule  that.  In  order  for  an  behr  or  legatee  to 
maintain  a  rait  against  a  debtor  of  an  estate, 
he  must  allege  and  prove  that  no  administra- 
tion is  pending,  none  necessary,  or  some  oth- 
er facts  entitling  blm  to  sue  as  heir  or  lega- 
tee. Tbe  petition  contained  all  other  neces- 
sary allegations.  The  pleadings  are  loigtby, 
and  It  la  not  deemed  necessary  to  set  tbem 
out  at  length.  For  tbe  purposes  of  this  cer- 
tlflcate^  tbe  above  statement  of  the  substance 
of  tbe  petition  is  believed  to  be  sufficient 
B.  C.  Laas  Interposed  a  general  demurrer  and 
special  exceptions  to  the  petition,  wblcb 
were  overruled,  and,  on  trial.  Judgment  was 
rendered  against  blm  for  the  amount  sued 
for.  Tbe  case  is  here  on  appeal  by  blm,  and 
is  now  pending  on  motion  for  rehearing;  we, 
at  a  former  day  of  this  term,  having  reversed 
tbe  Judgment  and  remanded  the  cause  chief- 
ly because  of  tbe  failure  of  plaintiff  to  allege 
no  administration  pending  and  none  neces- 
sary. None  of  tbe  special  exceptions  of  ap- 
pellant make  tbe  point  last  stated,  but  his 
general  demurrer  was  presented  and  acted 
on. 

"The  question,  tbe  answer  to  which  must 
control  our  action  on  the  motion  for  rehear- 
ing. Is,  can  the  absence  of  the  allegation  that 
no  administration  was  pending  and  none  nec- 
essary be  taken  advantage  of  by  general 
demurrer?  And  this  question  we  respectful- 
ly certify  for  your  decision." 

We  answer  that  the  want  of  an  allegation 
that  '^o  administration  was  pending  and 
that  none  was  necessary"  could  properly  be 
raised  upon  a  general  demurrer  to  the  peti- 
tion. A  general  demurrer  has  the  effect  to 
admit  as  true  for  that  purpose  aU.-  facts 
which  are  alleged  in  the  pleading  challenged, 
as  well  as  all  facts  which  may  reasonably  be 
inferred  from  tbe  facts  alleged.  If  a  fact 
necessary  to  be  proved  to  sustain  a  recovery 
on  the  part  of  tbe  plaintiff  be  neither  alleged 
in  tbe  petition,  nor  fairly  inferable  from 
facts  alleged,  a  demurrer  to  the  petition  must 
be  sustained.  Oanales  v.  Perez,  66  Tex.  283; 
Warner  v.  Bailey,  7  Tex.  617.  If  the  plain- 
tiff In  this  case  had  alleged  that  there  was  no 
administration  upon  the  estate  of  tbe  dece- 
dent and  no  necessity  for  such  administra- 
tion, but  bad  failed  to  prove  it  upon  a  trial. 
Judgment  must  have  been  given  for  tbe  de- 
fendant Can  the  existence  of  those  facts 
be  Inferred  from  the  allegations  of  tbe  peti- 
tion in  this  case?  It  Is  claimed  that  the  al- 
legation that  the  estate  was  solvent  would 
support  tbe  Inference  that  "there  was  no  ad- 
ministration, nor  necessity  for  administra- 
tion." The  estate  might  be  solvent  and  yet 
there  would  be  a  necessity  for  administra- 
tion to  pay  the  debts,  and  to  settle  the  af- 
fairs of  the  estate,  to  get  it  In  proper  shape 
for  distribution  among  the  heirs.  The  law 
does  not  provide  that  administration  shall  be 
had  upon  Insolvent  estate,  only,  noe  tb 
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beln  may  aue  for  the  property  If  the  estate 
be  solvent  In  Richardson  v.  Vaughan,  86 
Tex.  93,  23  S.  W.  640,  this  question  was  rais- 
ed by  an  exception  that  "the  plaintiffs  had 
no  right  to  Institute  and  prosecute  the  suit 
as  the  heirs  of  John  P.  Richardson."  The 
trial  court  sustained  the  demurrer  and  dis- 
missed the  case,  which  judgment  was  affirm- 
ed by  the  court  of  clyil  appeals,  and  upon 
writ  of  error  to  this  court  the  judgment  was 
affirmed.  That  case  is  directly  In  point,  and 
settles  the  question  certified  to  this  court  for 
the  objection  was  raised  in  that  case  by 
what  was  practically  a  general  demurrer. 
The  report  of  the  case  in  86  Tex.  and  23  8.  W. 
does  not  show  the  manner  In  which  the  ques- 
tion arose,  but  the  report  of  the  decision  of 
the  court  of  dvU  appeals  shows  that  the 
question  was  raised  as  stated.  22  S.  W.  1112. 


STEWARD  et  al.  t.  OOLEMAN  COtJNTT. 
(Supreme  Court  of  Texas.    May  1,  1902.) 

PUBUC  LANDS— SCHOOL  Li^NDS— BOUNDARIES 

—SURVEYS— COURTS-JURISDICTION 

—BOUNDARY  CASES. 

1.  The  Statute  denying  jurisdiction  to  the  su- 
preme  court  over  boandary  cases  does  not  ex- 
clude its  jurisdiction  over  an  action  on  notes 
i^ven  for  the  purchase  price  of  land  and  to 
foreclose  a  vendor's  lien  thereon.  In  which  de- 
fendants deny  that  plaintiff  had  titie  to  the 
land  sold,  and  in  which  the  sole  issue  of  fact 
is  the  location  of  a  certain  boundary. 

2.  Under  Rev.  St  art.  4269,  providiue  that 
the  surveys  of  all  county  school  lands  hereto- 
fore made,  either  on  the  ground  or  by  protrac- 
tion, returned  into  the  general  land  office,  and 
on  which  patents  have  issned,  shall  be  valid, 
and  the  titles  to  the  land  included  ivithin 
the  lines  of  the  surveys  as  so  returned  shall  be 
vested  in  the  counties  for  which  the  same  were 
made,  a  county  acquires  title  of  all  the  lands 
lududed  in  the  lines  of  an  office  surrey  shown 
by  the  field  notes  on  file  in  the  land  office  to 
include  all  lands  between  other  surveys, 
though  the  distance  of  the  courses  as  given  in 
the  field  notes  does  not  include  all  such  lands. 

Error  to  court  of  civil  appeals  of  Third 
supreme  judicial  district 

Action  by  Coleman  county  against  J.  X. 
Steward  and  others  on  a  note  and  to  fore- 
close a  vendor's  lien.  A  judgment  for  de- 
fendants was  reversed  by  the  court  of  civil 
appeals,  and  they  bring  error.    Affirmed. 

Jenkins  &  McCartney,  T.  1.  White,  and 
Randolph  &  Randolph,  for  plaintiffs  in  error. 
D.  O.  Cameron,  Woodward  &  Baker,  and 
Sims  &  Snodgrass,  for  def^idant  in  oror. 

WILLIAMS,  J.  This  cause  was  begun 
by  the  county  against  W.  H.  Hubert  J.  X. 
Steward,  and  others  to  recover  against  Hu- 
bert upon  a  note  given  to  the  county  by  him 
for  a  parcel  of  land  claimed  to  be  a  part  of 
one  of  its  leagues  of  school  land,  and 
against  all  of  the  defendants  for  a  foreclo- 
sure of  its  vendor's  lien  upon  such  land. 
The  defendants  named  are  the  only  ones 
who  made  defenses.  The  defense  upon 
which  the  case  was  decided  in  the  district 


court  and  court  of  dvU  appeals  and  de- 
pends here  was  that  of  failure  of  considera- 
tion, based  upon  the  allegation  that  the  land 
for  which  the  note  was  given  was  not,  as  it 
was  supposed  to  be  by  both  parties  at  tbe  ttnae 
of  the  sale,  included  within  the  plaintUTs 
league,  but  was  vacant  and  had  beem  subse- 
quently located  by  and  patented  to  a  third 
person,  who  had  conveyed  it  to  Steward. 
Upon  the  trial  In  the  district  coort  tbe  jury 
found  in  favor  of  this  defense,  and  Judg- 
ment was  rendered  against  plahitUE.  Upcn 
appeal  the  court  of  civil  appeals  reversed 
this  judgment  and  rendered  judgment  tar 
plaintiff.  This  writ  of  error  was  granted 
upon  the  assignment  that  the  court  of  civil 
appeals  erred  in  rendering  final  Judgment,  in- 
stead of  remanding  the  cause.  The  Isane  of 
fact  in  both  courts  below  was  as  to  the  true 
location  of  the  southern  boundary  of  survey 
No.  91,  Coleman  county  school  lands;  the 
line  contended  for  t^  plaintiff  includhog.  and 
that  contended  for  by  defendants  exdndin?, 
the  tract  sold  to  Hubert 

A  motion  has  been  made  tty  the  county  to 
dismiss  this  vrrlt  of  error  upon  the  ground 
that  this  court  Is  without  jurisdiction,  be- 
cause the  case  is  one  of  boundary.  The 
cases  over  which  this  court  Is  denied  Joris- 
dlctlon  by  the  provision  of  the  statute  on 
which  the  motion  is  based  are  "all  cases  of 
boundary."  A  case  may  inv<dve  a  question 
of  boundary  without  being  a  "case"  of  boand- 
ary as  that  phrase  has  been  construed  by  the 
decisions  of  this  court  Cox  v.  Finks,  91 
Tex.  320,  43  S.  W.  1;  Schley  v.  Blum,  S3 
Tex.  651,  22  S.  W.  667;  Wright  v.  Bell,  94 
Tex.  577,  63  S.  W.  623.  In  the  case  first 
cited  it  Is  said:  "It  was,  in  effect,  held  in 
Schley  v.  Blum  that  the  right  of  the  case 
must  depend  upon  a  question  of  boundary, 
and  we  think  we  may  here  add  to  that  hold- 
ing by  saying  that  tbe  right  of  the  whole 
case  must  so  depend.  *  *  *  It  seems  to 
us  that  the  decision  of  the  question  whether 
a  suit  is  or  is  not  one  of  boundary  merely 
depends  ui>on  the  answer  to  the  furtlier  ques- 
tion: If  there  had  been  no  question  of  bound- 
ary, would  there  have  been  a  case?  If  sa 
it  is  not  a  boundary  case;  if  not,  it  is  a  case 
of  boundary,  pure  and  simple."  The  fur- 
ther discussion  in  that  opinion  clearly  devel- 
ops the  proposition  that  a  case  of  boundary 
may  Involve  other  questions  besides  the  one 
as  to  the  location  of  the  contested  line,  and 
that  the  presence  of  such  questions  does  not 
give  this  court  jurisdiction;  and  that  cases 
which  are  not  wholly  cases  of  boundary 
may  Involve,  as  necessary  to  their  decision, 
the  location  of  boundaries;  and  this  does  not 
thwart  the  jurisdiction  of  this  court  to  de- 
termine every  question  of  law  arising  in 
them.  This  distinction  arises  from  tbe  fact 
that  the  jurisdiction  is  withheld  in  cases  of 
boundary,  and  is  not  denied  over  questions  of 
boundary  arising  in  cases  of  a  different 
kind.  The  present  case  is  one  for  the  re- 
covery of  a  debt  and  the  foreclosure  of  a  lien 
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upon  land,— one  to  vrhlch  the  Jnrisdictlon  of 
tbis  coort,  under  other  proYlalons  of  the 
statute,  unquestionably  extends.  The  fact 
tbat,  In  order  to  determine  its  merits,  a 
boondary  must  be  located,  does  not  change 
its  character,  and  make  it  wholly  a  case  of 
boundary.  The  motion  to  dismiss  is  overrul-' 
ed. 

As  before  statedi  the  -writ  of  error  was 
granted  because  It  was  thought  there  was 
error  in  the  holding  of  the  court  of  civil 
appeals  that,  ui>on  the  uncontradicted  facts, 
the  land  In  question  was  Included  In  the 
plalntUTs  surrey,  and  in  the  rendition  of 
judgment  for  plalntUT.  We  have  concluded 
that  the  Judgment  was  jnstUled  by  the  pro- 
visions of  the  statute  (article  4288,  Rev.  St), 
wblcb  escaped  our  attention  when  we  grant- 
ed the  writ;  and  we  may  add  that  when 
the  facts  are  fully  understood,  It  is  by  no 
means  clear  that  without  such  a  statute, 
the  Judgment  would  be  wrong.  The  provi- 
sion is  as  follows:  "Art  4269.  The  surveys 
of  all  county  school  lands  heretofore  made, 
either  actually  on  the  ground  or  by  protrac- 
tiou.  and  returned  Into  the  general  land  of- 
fice, according  to  law,  and  upon  which  pat- 
ents have  Issued,  are  hereby  declared  valid 
surveys,  and  the  titles  to  the  lands  included 
within  the  lines  of  said  surreys,  as  returned 
to  the  general  land  office,  are  hereby  rested 
In  the  counties  for  which  the  same  were 
made;  and  in  all  such  sorveys  the  caUs  for 
distance  shall  have  precedence  and  control 
calls  for  rivers  or  natural  objects  when  the 
calls  for  distance  will  give  the  quantity  of 
land  intended  to  be  included  In  the  survey 
and  the  calls  for  natural  objects  or  rivers 
will  not:  provided,  this  law  shall  not  divest 
any  rested  right"  To  show  its  application, 
a  general  statement  of  a  rather  complicated 
state  of  facts  Is  necessary.  Coleman  county 
school  survey  No.  91,  intended  by  the  sur- 
veyor to  embrace  a  league,  was  made  upon  a 
body  of  vacant  land  lying  between  two  tins 
of  older  surveys;  those  on  the  south  bor- 
dering on  the  Colorado  river,  and  being  sep- 
arated from  those  on  the  north  by  the  Inter- 
vening vacancy.  There  was  no  actual  sur- 
vey of  the  lines  of  survey  No.  91  beyond  the 
finding  of  one  of  the  comers  of  the  northern 
tier  of  surveys.  Beginning  at  this  comer, 
the  surveyor  merely  platted  in  between  the 
older  surveys  the  land  which  he  intended  to 
appropriate,  calling  for  their  lines  and  cor- 
ners, and  giving  the  courses  and  distances 
which  be  believed  would  reach  them.  The 
field  notes  and  a  sketch  showing  this  action 
and  representing  the  land  taken  up  by  him 
as  occupying  the  whole  of  the  space  between 
the  northern  and  southern  surveys  he  return- 
ed to  the  land  office,  and  a  patent  was  Is- 
sued, giving  the  field  notes  so  retumed.  The 
evidence  shows  that  the  distances  from  the 
northern  surveys  to  those  on  the  south,  as 
given  in  these  field  notes,  do  not  reach  the 
northern  boundaries  of  the  latter,  and  that, 
If  these  calls  for  distance  are  to  control  In 


locating  the  southern  boundary  of  survey  No. 
91,  it  does  not  include  most  of  the  land  in 
controversy;  while  If  the  calls  for  the  lines 
of  the  river  surveys  are  to  govern,  all  of  the 
space  between  the  older  siurveys  is  taken  up. 
The  evidence  further  shows  that  the  survey- 
or, before  platting  survey  No.  91,  in  order 
to  ascertain  the  distances  between  the  north- 
ero  and  southern  surveys,  ran  a  line  between 
two  of  them  west  of  the  point  where  he  aft- 
erwards fixed  the  western  boundary  of  the 
league  in  question.  In  so  doing  he  started 
at  a  point  which  he  supposed  to  be  the  north- 
east comer  of  one  of  the  river  surveys,  but 
which  was  In  fact  401  varas  jxorOi  of  the 
true  comer.  In  extending  bis  line  north 
from  this  point  he  located,  as  he  supposed, 
the  northwest  comer  of  that  one  of  the 
southern  surveys,  which  at  this  place  bor- 
dered on  the  vacant  tract,  and  there  erected 
a  mound  for  a  comer  of  the  two.  It  thus 
resulted  that  this  comer  was  fixed  401  varas 
too  far  north,  and  the  vacant  tract  was  thus 
assumed  to  be  too  narrow.  The  line  thus 
run  on  the  ground  was  not  made  one  of  the 
lines  of  survey  No.  91,  nor  are  any  of  the 
comers  which  the  surveyor  thus  mistakenly 
established  called  for  or  referred  to  in  the 
field  notes  of  that  survey,  and  his  error  la 
In  no  way  indicated  In  his  return  to  the 
land  office.  The  only  Influence  which  the 
running  of  this  preliminary  line  had  upon 
the  subsequent  work  of  platting  survey  No. 
91  was  to  cause  the  surveyor  to  mistake 
the  width  of  the  vacancy,  and  to  include  In 
the  league  survey  an  excess  of  about  1,500 
acres,  if  his  calls  for  the  lines  of  the  river 
surveys  are  regarded.  We  are  relieved  by 
the  statute  of  the  necessity  of  determining 
what,  upon  general  principles,  should  be  the 
proper  construction  of  this  office  work.  The 
language  used  In  the  statute  vesting  In  the 
counties  "the  titles  to  the  lands  included 
within  the  lines  of  said  surveys,  as  retiuned 
to  the  general  land  office,"  applies  exactly  to 
the  question  before  us.  By  the  description 
retumed  to  the  land  office  the  lines  of  this 
survey  are  the  same  as  the  lines  of  the  older 
grants.  There  is  nothing  In  this  description 
to  raise  any  question  as  to  the  mistake  of 
the  surveyor,  or  to  suggest  any  other  lines 
than  those  expressly  given.  The  land  In- 
cluded In  these  lines  appears  on  the  face  of 
the  field  notes  to  be  all  that  lies  between  the 
two  tiers  of  surveys  called  for  and  the  ex- 
press langniage  of  the  statute  governs.  The 
fact  that  the  rule  laid  down  is  made  to  ap- 
ply to  surveys  made  actually  on  the  ground, 
as  well  as  to  those  made  by  protraction, 
shows  that  the  legislature  intended  to  pre- 
scribe one  broad  general  rule  to  the  con- 
struction of  grants  of  school  lands  to  coun- 
ties, and  that  rale  is  that  the  land  Included 
in  the  patents  shall  be  held  to  be  that  in- 
cluded in  the  lines  retumed  to  the  land  of- 
fice, without  regard  to  mistakes  In  surveying, 
such  as  that  which  occurred  here.  The  case 
is  a  good  example  of  the  application  of  ty 
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•tatate.  Lines  are  ^yen  which  embrace  all 
of  the  land  between  two  sets  of  suryeys,  but 
the  surreyor,  by  a  mistake  not  shown  by  his 
return,  has  erroneously  stated  the  distance, 
and  the  lines  given  In  the  land  office  are 
made  to  conclusively  control,  whether  the 
distance  and  quantity  are  as  the  surveyor 
Intended  or  not.  No  other  application  of  the 
statute  will  give  complete  etTect  to  its  lan- 
guage. The  final  provision  strengthens  this 
construction,  for  It  expressly  makes  the  dis- 
tances called  for  govern  as  against  natural 
objects,  where  necessary  to  Include  the  quan- 
tity, which  is  a  precautionary  provision 
against  the  effect  the  first  part  of  the  article 
would  otherwise  have.  It  will  not  do  to  say 
that  the  language,  "lands  included  within  the 
lines  as  returned  to  the  general  land  office," 
means  merely  such  lands  as  are  found  on  a 
trial  of  the  question  of  boundary  to  be  so 
indnded,  for  that  construction  would  make 
tills  provision  wholly  useless.  The  evident 
meaning  is  the  lines  as  stated  on  the  face  of 
the  description  filed  In  the  land  office. 

No  right  which  vested  prior  to  the  passage 
of  the  statute  is  shown  by  defendants,  and 
the  subject  was  entirely  within  the  control 
of  the  legislature.    The  Judgment  Is  correct 

Affirmed* 


MAGILL  V.  STATE. 

{Court  of  Criminal  Ai^als  of  Texas.     April 
16,  1902.) 

CRIHINAL  LAW— VERDICT  BT  LOT. 
Verdict  is  Illegal,  though  the  Jury  agree 
that  defendant  Is  guilty,  and  that  as  part  of 
his  punishment  he  sliall  be  imprisoned  five 
days,  and  that  he  shall  be  fined,  where  they 
cannot  unite  on  any  amount,  and  agree  that 
it  shall  be  the  quotient  of  the  sum  of  what 
each  shall  put  down  divided  by  12,  provided 
this  Is  not  more  than  $25  or  less  than  $5. 

Appeal  from  district  court,  San  Saba  coun- 
ty; M.  D.  Slator,  Judge. 

Roy  Maglll  was  convicted  of  theft,  and  ap- 
peals.   Reversed. 

Allison  &  Walters,  for  appellant  Robt 
A.  John,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  the  theft  of  property  under  the  value 
of  (50.  Among  other  things  stated  in  the 
motion  for  new  trial  is  that  the  Jury  arrived 
at  their  verdict  by  lot.  The  bill  of  excep- 
tions shows,  as  does  the  affidavit  of  the  Ju- 
rors, that  after  the  Jury  retired  to  deliberate 
upon  their  verdict  they  agreed  upon  the  fact 
that  defendant  was  guilty;  and,  further,  that 
part  of  his  punishment  should  be  imprison- 
ment for  five  days  In  the  county  Jail.  They 
all  agreed  that  he  should  be  fined,  but  were 
unable  to  agree  upon  the  amount  of  such  fine, 
ranging  in  their  decision  from  $1  to  $100, 
and  after  repeated  efforts  they  decided  they 
could  not  agree.  Then  they  agreed  that 
«ach  Juror  should  write  down  his  individual 
▼erdict,  naming  the  amount  of  fine  he  was 


individually  in  favor  of  assessing,  and  that 
these  sums  should  be  added  together,  and  the 
result  divided  by  12,  and  that  the  quotient 
should  be  the  amount  of  fine  that  should  be 
assessed  against  him;  provided,  however, 
that  the  fine  should  not  be  greater  than  $25 
nor  lees  than  $5.  They  agreed  they  would  be 
bound  by  this  result  before  the  calculation 
was  made.  The  result  proved  to  be  $17,  and 
tills  was  the  verdict  returned  by  tlie  Jury, 
to  wit,  5  days  in  Jail  and  $17  fine.  Under 
the  repeated  decisions  of  this  court,  as  well 
as  under  the  statute,  this  verdict  is  Tlcions, 
and  the  Judgment  must  be  revwsedL 

There  is  another  question  to  which  we 
would  call  attenti<«.  The  indictment  char- 
ged the  ownership  in  "Rev.  Henry."  This 
witness  testified:  "My  name  is  W.  M.  Henry. 
I  am  commonly  known  as  Rev.  Henry.  I 
am  a  minister  of  the  gospd.  Have  been 
preaching  over  twenty  years,  and  am  a  Holi- 
ness preacher."  The  defendant  asked  a  spe- 
cial charge  to  the  effect  that  if  tbe  word 
"Rev."  was  intended  for  "Reverend"  that  it 
would  simply  be  an  appellation  or  title,  and 
would  be  no  name  at  all.  nils  was  refused. 
We  would  suggest  that  if  the  word  "Rev." 
means,  or  waa  intended  to  mean,  "Reverend." 
it  would  simply  be  a  title,  and  no  name  at 
aU.  BeU  ▼.  State,  25  Tex.  574;  Beaumont 
v.  City  of  Dallas,  34  Tex.  Cr.  R.  68.  29  S. 
W.  157;  White's  Ann.  Code  Cr.  Proc  {  310. 
If  as  a  matter  of  fact  he  was  commonly 
imown  as  "Rev.  Henry,"  and  not  "Reverend 
Henry,"  and  was  as  well  known  by  the 
name  "Rev."  as  "W.  M.  Henry,"  then,  per- 
haps, this  would  be  sufficient  designation  as 
tue  owner  of  the  property.  To  avoid  any 
trouble,  it  would  be  better  to  find  an  indict- 
ment or  present  an  information  alleging  tbe 
ownership  in  W.  M.  Henry. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded. 


GUERA  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  April  16, 
1902.) 

CRIMINAL    LAW— STATEMENT    OP    FACTS-AP- 
PROVAL OF  TRIAL  JUDQB-NECKSSITT. 

A  Statement  of  facts  foand  iu  the  recMti. 
but  not  havlne  indorsed  thereon  the  aK>roval 
of  the  trial  Judge,  will  be  stricken  out 

Appeal  from  district  court  Falls  coonty; 
Sam  R.  Scott  Judge. 

Frank  Guera  was  convicted  of  crime,  and 
appeals.    Affirmed. 

Robt  A.  John,  Asst  Atty.  Oen.,  tor  the 

State. 

HENDERSON,  J.  Appellant  was  convict- 
ed of  an  assault  with  intent  to  rape,  and  his 
punishment  assessed  at  imprisonment  in  the 
penitentiary  for  a  term  of  three  years.  The 
assistant  attorney  general  has  filed  a  motion 
to  dismiss  and  strike  out  what  purports  to 
be  a  statement  of  facte  found  in  the  record. 


Digitized  by 


Google 


TWL) 


WHITWOBTH  T.  STATE. 


1019 


on  tbe  ground  that  the  same  has  not  In- 
doraed  thereon  the  approval  of  the  judge. 
An  Inspection  of  the  record  shows  said  mo- 
tion to  be  well  taken,  and  the  statement  of 
facts  Is  accordingly  stricken  ont  The  rec- 
ord contains  no  bill  of  exceptions.  There  is 
no  criticism  of  the  charge  of  the  court  in 
the  motion  for  new  trlaL  The  Indictment 
npi>ears  to  be  In  proper  form,  ^io  error  ap- 
pearing In  the  record,  the  Judgment  is  afOrm- 
«d. 


GLOVER  T.  STATU. 

<Gonrt  of  Criminal  Appeals  of  Texas.  April  IS, 

1902.) 

CRIMINAL    LAW— APPEAL— RKCORD-RKVIBW 
OP  EVIDKNCK. 

Where  the  record  on  appeal  contains  nei- 
-tber  bill  of  exceptima  nor  statement  of  facta, 
the  evidence  cannot  be  reviewed. 

Appeal  from  Dallas  county  court;  Bd.  S. 
Lauderdale,  Judge. 

M.  J.  Glover  was  convicted  of  crime,  and 
appeals.    Affirmed. 

Bobt  A.  John,  Asst  Atty.  Gen.,  for  the 
State. 

BROOKS,  J.  Appellant  was  convicted 
for  exhibiting  a  gaming  table,  and  his  pun- 
ishment assessed  at  a  fine  of  |25,  and  10 
cUiys'  confinement  in  the  connty  Jali. 

We  find  neither  bill  of  exceptions  nor  state- 
ment of  facts  In  the  record.  The  motion 
for  new  trial  complains  that  the  verdict  is 
contrary  to  the  law  and  the  evidence,  and 
that  the  court  erred  in  admitting  testimony, 
as  shown  by  bill.  As  presented  by  the  rec- 
ord before  ns,  these  matters  cannot  be  re- 
viewed. The  complaint  and  Information  are 
In  the  usual  form.  No  error  appearing  In  the 
record,  tbe  Judgment  Is  affirmed. 


WHITWORTH  V.  STATB.i 

(Ooart  of  Criminal  Appeals  of  Texas.     March 

25,  1902.) 

BUROLAKT— ACCOMPLICES— INSTRUCTIONS. 

1.  The  fact  that  a  party  to  a  conspiracy 
to  commit  burglary  informs  watchmen  there- 
of, who  keep  watch  and  arrest  the  conspirators 
iu  the  commission  of  the  crime,  does  not  render 
the  watchmen  accomplices. 

2.  The  evidence  for  the  state  la  a  prosecu- 
tion for  the  burglary  of  freight  cars  was  posi- 
tive that  defendant,  who  was  arrested  shortly 
after  the  breaking  with  the  stolen  goods  in  his 
wagon,  had  conspired  to  commit  the  crime, 
and  that  he  kept  watch  while  his  co-conspira- 
tors broke  into  tbe  car  and  loaded  the  goods 
iuto  tbe  wagon.  The  defendant  stated  when 
arrested  that  he  had  been  hired  to  haul  the 
goods,  and  he  testified  that  he  was  not  pres- 
ent at  the  burglary,  bnt  was  at  another  place, 
and  was  merely  employed  to  haul  the  goods. 
Held,  that  the  failure  to  instruct  tliat  defend- 
ant could  not  be  convicted  if  he  was  only 
KUiity  of  haoiing  the  stolen  goods  without  hav- 
ing  participated  iu  tbe  crime,  and  in   failing 
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to  instruct  as  to  the  explanation  given  by  de- 
fendant, were  not  erroneous  when  considered 
in  connection  with  a  proper  instruction  as  to 
alibi,  as  his  account  would  constitute  no  de- 
fense if  he  were  preseot  whcu  the  oime  was 
committed. 

Appeal  from  district  court,  Ellis  county; 
A.  ▲.  Kemble,  Special  Judge. 

Jim  Whitworth  was  convicted  of  bmrglaiy, 
and  appeals.    Affirmed. 

W.  H.  Fears,  for  appellant.  Robt  A 
John,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  burglary,  and  his  punishment  assessed 
at  confinement  in  the  penitentiary  for  a  term 
of  three  years. 

The  charge  of  the  court  Is  criticised  be- 
cause it  fails  to  instruct  the  Jury  as  to 
whether  Haynes  and  Beard  were  accom- 
plices. They  were  night  watchmen  at  En- 
nis,  where  the  railroad  car  was  burglarized. 
These  officers  were  informed  in  advance  of 
the  prospective  burglary.  The  witness  Wool- 
ridge,  who  was  acting  with  defendant  and 
another  party,  informed  the  two  officers  of 
the  conspiracy  to  rob  these  cars  in  which 
Woolridge  was  to  participate.  In  obedience 
to  the  information  from  Woolridge,  the  offi- 
cers kept  watch  and  detected  the  parties  in 
tbe  act  of  burglary.  The  testimony  does  not 
connect  either  Haynes  or  Beard  with  the 
transaction  so  as  to  make  them  accomplices. 

It  is  further  contended  that  the  court  err- 
ed in  omitting  to  charge  to  the  effect  that 
if  appellant  had  nothing  to  do  with  the  bur- 
glary, or  that  if  he  is  only  guilty  of  hauling 
the  stolen  goods  from  the  place  of  the  bur- 
glary without  having  participated  in  the 
breaking  of  the  car,  he  would  not  be  guilty 
of  burglary,  and  also  in  failing  to  charge 
on  the  explanation  given  by  appellant  when 
found  in  possession  of  tbe  goods.  The 
state's  testimony  makes  a  clear  and  ime- 
quivocal  case  of  burglary  on  the  part  of  de- 
fendant. The  evidence  is  positive  to  the 
effect  that  appellant,  Woolridge,  and  another 
party  entered  into  a  conspiracy  to  rob  the 
cars;  that  they  broke  tbe  seal  on  quite  a 
number,  perhaps  20  or  more,  and,  finally 
having  selected  one  from  which  to  take  the 
goods,  Woolridge  kept  watch,  while  appel- 
lant and  the  other  conspirator  entered  the 
car  and  loaded  tbe  goods  in  a  wagon,  and 
appellant  hauled  them  away.  Immediately 
after  appellant  loaded  the  wagon,  and  while 
he  was  driving  It  from  the  immediate  lo- 
cality, and  within  a  short  distance,  tbe  offi- 
cers arrested  blm  in  the  wagon  in  charge 
of  the  stolen  goods.  Ue  stated  at  the  time 
that  two  men  had  hired  him  to  haul  the 
goods  down  in  town,  and  that  they  were  to 
be  there  and  show  him  where  to  place  the 
goods.  This  is  the  explanation  given.  He 
further  testifies  that  he  was  not  present  at 
the  burglary,  but  was  down  in  town,  where 
these  two  parties  sought  him  and  employed 
him  to  haul  tbe  stolen  goods.     Tbe  co 
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clearly  and  distinctly  charged  upon  the  issue 
of  alibi.  If  appellant's  testimony  be  true, 
tbis  was  his  defense,  or  rather  this  charac- 
ter of  testimony  that  cut  blm  off  from  the 
breaking  of  the  car,  and  this  was  the  Issue 
upon  which  he  could  predicate  any  escape 
from  punishment.  If  he  was  present,  as 
stated  by  the  state's  witnesses,  his  account 
would  not  furnish  an  excuse  for  the  crime, 
because  he  was  unquestionably,  from  this 
evidence,  one  of  the  principals  to  the  trans- 
action, and  one  of  the  two  parties  who  broke 
and  entered  the  car  in  fact.  We  believe  the 
charge,  taken  as  a  whole,  is  sufficient,  and 
no  injury  is  shown  or  could  possibly  have  re- 
sulted to  appdlant 
The  Judgment  is  affirmed. 


DB  VALERIA  t.  STATa 

(Court  of  Criminal  Appeals  of  Texas.     April 

16,  1902.) 

CRIMINAL    I4AW— APFBAL-RBCOONIZANCB— 

SCFKICIBNOT. 

A  recognizance  on  appeal  which  does  not 
state  the  amount  of  fine  assessed  against  ap- 
pellant, as  required  by  Code  Cr.  Proc.  art. 
8S7,  is  defective,  aud  ground  tor  dismissal. 

Appeal  from  Maverick  county  court;  J.  A. 
Bonnet  Judge. 

Prancisca  De  Valeria  was  convicted  of 
adultery,,  and  appeals.    Dismissed. 

Kelso  &  Douglas,  for  appellant.  Robt  A. 
John,  Asst  Atty.  Oen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  adultery,  and  her  punishment  assessed  at 
a  fine  of  $100.  The  assistant  attorney  gen- 
eral has  flled  a  motion  to  dismiss  the  appeal 
on  account  of  the  recognizance  being  defect- 
ive, in  that  It  does  not  state  the  amount  of 
fine  assessed  against  appellant,  as  required 
by  article  887,  Code  Or.  Proc.  An  Inspection 
of  the  record  shows  that  said  motion  Is  well 
taken.  May  v.  State,  40  Tex.  Cr.  R.  196,  49 
S.  W.  402;  Walts  V.  State  (Tex.  C!r,  App.)  65 
S.  W.  9>1T. 

The  appeal  Is  accordingly  dismissed. 


WELLS  V.  STATE. 

(Court  of  Orimlnal  Appeals  of  Texas.    Feb.  19, 

1902.) 

RAPE— EVIDENCB— DECLARATIONS  OF  THIRD 
PERSONS  —  IMPEACHMENT  —  CONDUCT  OP 
PROSECUTRIX  —  BILL  OF  BXCEPTIONS  —  AU- 
THENTICATION. 

1.  On  a  prosecution  for  rape,  the  admission 
in  evidence  of  the  statement  to  the  witness  by 
a  third  person  that  defendant  told  the  latter 
that  he  was  going  down  to  have  carnal  inter- 
course with  the  prosecutrix  was  erroneous, 
though  admitted  to  impeach  such  third  per- 
son's (leniul  of  the  statement, 

2.  On  a  prosecution  (or  rape,  evidence  that 
the  husband  of  the  prosecutrix  assaulted  de- 
fondant  shortly  after  the  alleged  outrage  was 
not  admissible  as  tending  to  show  that  the 
husband  believed  that  he  had  found  the  man 
who  committed  the  offense. 


3.  On  a  prosecution  for  rape,  evidence  irf 
the  statements  and  conduct  of  the  prosecntrix 
immediately  after  the  outrage  was  admissible. 

On  Motion  for  Rehearing. 
A  bill  of  exceptions,  not  anthenticated  by 
the  trial  judge,  presents  no  queetiou  for  review. 

Appeal  from  district  court,  Collin  conoty; 
J.  E.  Dlllard,  Judge. 

Harve  Wells  was  convicted  of  rape,  and 
appeals.    Reversed. 

A.  S.  Dickinson,  for  appellant.  Robt.  A. 
John.  Asst  Atty.  Oen.,  for  the  States 

DAVIDSON,  P.  J.  This  Is  an  appeal 
from  a  conviction  for  rape,  the  punlsbment 
being  assessed  at  seven  years'  confincmeot 
in  the  penitentiary. 

The  state  proved  by  the  witness  Paflord 
that  he  saw  Cummins  the  morning  after  de- 
fendant's arrest  at  tbe  calaboose.  He  stat- 
ed that  defendant  told  him  the  prevloos  night 
that  he  was  going  down  to  tbe  wagon  yard, 
and  have  carnal  Intercourse  wltb  that  wo- 
man, meaning  prosecutrix.  Defendant  was 
not  present  at  the  time  of  this  conversa- 
tion, but  was  in  the  county  Jail.  Objection 
was  urged  that  this  was  hearsay;  that  it 
was  collateral  to  any  Issue  in  the  case,  and 
inadmissible  for  any  purpose,  and  coold 
throw  no  light  upon  the  transaction,  and 
only  served  to  prejudice  the  Jury.  The 
court  qualifies  this  bill  by  stating  that  Cmn- 
mlns  denied  these  statements,  and  tbey 
were  admitted  for  tbe  purpose  of  impeach- 
ment; and  also  because  defendant,  when 
testifying  as  a  witness,  denied  making  .the 
statement.  We  are  of  opinion  that  this  tes- 
timony should  not  have  gone  to  tbe  Jury. 
When  the  witness  Cummins  denied  making 
the  statements  this  was  an  end  to  tbe  mat- 
ter. The  confessions  or  declarations  or  ad- 
missions tending  to  incriminate  defendant 
or  connect  him  with  tbe  rape  should  not  be 
proved  In  this  manner.  Appellant  was  in 
no  way  responsible  for  the  statement  of 
Cummins,  and  any  statement  made  by  Cum- 
mins could  not  be  Introduced  as  evidence 
against  defendant,  directly  or  indirectly. 

Witnesses  Cantrell  and  Land  were  permit- 
ted to  testify  that  the  husband  made  an  as- 
sault upon  appellant  shortly  after  the  al- 
leged outrage  of  the  prosecutrix,  Cantrell 
being  her  husband.  This  occurred  some 
time  after  the  alleged  outrage,  in  a  different 
part  of  the  town.  Various  objections  were 
urged  to  the  admission  of  this  testimony. 
The  court  says,  by  way  of  explanation,  "that 
It  was  admitted  as  a  circumstance  to  show 
that  tbe  husband  believed  that  be  had  found 
the  man  who  bad  raped  his  wife."  This 
testimony  is  Inadmissible,  even  for  this  pur- 
pose. If  in  fact  the  witness  identified  de- 
fendant, he  could  so  state;  but  It  was  not 
necessary  to  go  Into  the  details  of  an  as- 
sault made  by  the  husband  upon  the  defend- 
ant. In  order  to  admit  evidence  that  witness 
identified  tbe  assaulted  party. 
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The  testimony  of  the  witness  Cockrell  to 
statements  and  conduct  of  the  prosecntrlx 
Immediately  after  the  alleged  outrage  was 
properly  admitted.  Defendant  and  hla  wit- 
ness Cnmmlns  testified  substantially  to  two 
main  facts:  First,  there  was  no  rape,— that 
It  was  an  Indecent  familiarity  on  his  part 
with  the  woman;  and,  second,  that  she  was 
willing  to  his  suggestion  on  condition  of  the 
payment  of  money.  The  matters  testified  by 
witness  Cockrell  occurred  a  very  few  mo- 
ments after  defendant  left  the  room,  the 
scene  of  the  alleged  rape. 

The  remaining  questions,  as  we  nnder- 
st&Dd  the  record,  are  without  substantial 
merit. 

Por  the  wrors  discussed  the  judgment  is 
reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 
(April  80.  1902.) 

The  Judgment  In  this  case  was  reversed, 
and  the  cause  remanded,  at  the  Dallas  term, 
1902,  and  now  comes  before  us  on  the  state's 
motion  for  rehearing. 

In  the  former  opinion  we  held  that  the 
evidence  of  the  witness  Pafford  as  to  what 
Cummins  stated  to  him  on  the  morning 
after  appellant's  arrest,  In  regard  to  what 
defendant  stated  to  him  as  to  bis  intention, 
was  not  admissible  as  impeaching  testi- 
mony. Reviewing  the  bill  of  exceptions,  it 
shows:  "Pafford  stated:  •!  saw  Cummins 
next  morning  after  defendant's  arrest,  at 
the  calaboose;  he  was  in  the  calaboose. 
He  said  that  defendant  told  him  the  night 
before  that  he  was  going  back  down  to  the 
wagon  yard,  and  have  carnal  Intercourse 
with  that  woman.  Defendant  was  not  pres- 
ent.'" The  court  admitted  the  same  as  im- 
peaching evidence.  Defendant  also,  in  testi- 
fying as  a  witness  In  his  own  behalf,  de- 
nied making  said  statement.  As  stated  in 
the  original  opinion:  "When  the  witness 
CummiuB  denied  making  the  statements, 
this  was  an  end  to  the  matter.  The  confes- 
sions or  declarations  or  admissions  tending 
to  incriminate  defendant  or  connect  him 
with  the  rape  should  not  be  proved  in  this 
manner.  Appellant  was  In  no  way  respon- 
8ll)Ie  for  the  statement  of  Cummins,  and  any 
statement  made  by  Cummins  could  not  be 
Introduced  as  evidence  against  defendant, 
directly  or  Indirectly."  We  further  state  In 
this  connection  that  any  act  or  declaration 
'made  by  Cummins  could  not  incriminate  or 
be  used  to  the  prejudice  of  defendant,  un- 
less defendant  was  so  connected  with  it  as 
to  malce  it  admissible  evidence  against  him. 
If.  as  intimated  In  the  court's  qualification, 
this  testimony  was  sought  to  Impeach  de- 
fendant's denial  of  the  statement,  it  was 
clearly  erroneous.  If  defendant  made  this 
statement  to  Cummins,  it  could  have  been 
proved  by  any  one  who  heard  that  state- 
ment or  knew  it  to  be  true.  Cummins 
could  have  been  placed  upon  the  stand  to 


testify  to  the  statement  made  by  defendant 
If  Cummins  was  placed  upon  the  stand  to 
prove  the  statement  as  having  been  made 
by  appellant,  and  denied  it,  Cummins  could 
not  then  be  Impeached  by  showing  that  he 
(Cuinmlns)  had  told  Pafford  that  defendant 
had  m^de  the  statement  So,  upon  this  bill 
of  e.Tceptions,  we  do  not  think  the  state's 
motion  for  rehearing  is  well  taken. 

In  regard  to  what  was  stated  in  the  orig- 
inal opinion  in  regard  to  the  witnesses  Can- 
trell  and  Land,  it  was  based  upon  the  un- 
derstanding that  the  bill  of  exceptions  had 
been  authenticated  by  the  trial  Judge.  Up- 
on an  inspection  of  the  record,  we  find  that 
this  is  not  correct;  that  the  trial  Judge, 
so  far  as  this  record  is  concerned,  did  not 
in  fact  approve  this  bill  of  exceptions.  But 
there  is  this  quallflcation  to  the  bill,  which 
tends  to  show  that  the  court  did  approve 
the  bill,  but  the  record  fails  to  Incorporate 
his  name:  "It  was  admitted  as  a  circum- 
stance to  show  that  the  husband  believed 
that  he  bad  found  the  man  who  had  raped 
his  wife."  If,  as  a  matter  of  fact  this 
evidence  was  admitted,  It  was  erroneous, 
as  stated  In  the  original  opinion;  but  as 
presented  by  the  record  it  cannot  be  re- 
viewed, because  not  approved  by  the  Judge. 
And  this  much  is  said  In  order  to  make  the 
opinion  correspond  with  the  record. 

The  motion  for  rehearing  is  overruled. 


FRBJTWBLiL  v,  STATB. 

(Court  of  CrlmiDal  Appeals  of  Texas.    Feb.  26, 
1902.) 

ABORTION— ATTBMFT  TO  PROCVRB— BVIDBNCB 

— ADMISSIBILITT— SUFFICIENCT— BIIjL 

OF  BXCBPTI0N8— RECITALS. 

1.  On  a  prosecution  for  au  attempt  to  pro- 
cure an  abortion,  evidence  that  defendant  had 
had  intercourse  with  the  prosecntrlx,  and  was 
the  father  of  her  nnbom  child,  was  admis- 
sible as  tending  to  prove  a  motive. 

2.  Where  the  prosecutrix,  on  a  prosecution 
for  an  attempt  to  procure  an  ahortiou,  testified 
on  CTOas-examination  that  the  attorneys  for 
the  state  had  consented  to  dismiss  the  adultery 
case  against  her  if  she  would  testify  against 
defendant,  it  was  not  error  to  permit  the  state 
to  prove  that  its  attorneys  had  told  her  to 
swear  to  the  truth  only. 

8.  A  bill  of  exceptions  to  the  court's  ruling 
in  sustaining  an  objection  to  a  question  aslced 
a  witness  for  the  purpose  of  showing  that  she 
had  made  statements  differing  from  her  testi- 
mony, which  recited  what  the  witness  would 
have  answered,  without  showing  what  the  wit- 
ness' testimony  was,  raises  no  question  for  re- 
view. 

4.  On  a  prosecution  for  an  attempt  to  procure 
an  aliortion,  evidence  to  the  effect  that  de- 
fendant suggested  to  others  to  tiave  carnal  in- 
tercourse with  the  pro.secutrix  was  admissible. 

5.  The  court's  permitting  the  submission  by 
the  state  to  a  medical  expert  of  a  hypothetical 
case  not  correctly  detailing  the  facts  and  cir- 
cumstances of  the  case  as  shown  by  the  tes- 
timony was  not  reversible  error,  in  the  absence 
of  a  showing  that  the  opposite  party  was  de- 
nied the  privilege  of  submitting  all  the  facts 
in  a  liypothetical  rase. 

6.  On  a  prosecution  for  en  attempt  to  pro- 
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rare  an  abortion,  an  instruction  coirectly  qnot- 
Inx  tile  statute  on  the  subject  is  not  erroneous. 
7.  The  court  on  appeal  will  uot  reverse  a 
conviction  on  the  ground  that  the  trial  judge 
permitted  the  reeding  of  authorities  and  dis- 
cussion ot  the  same  in  the  presence  of  the 
jury,  in  the  absence  of  an  abuse  of  discretion 
by  tjie  court  prejudicial  to  defendant 

On  Motion  for  Rehearing.      ' 

Defendant  was  charged  with  administer- 
ing ergot  for  the  purpose  of  procuring  an  abor- 
tion. The  prosecutrix  took  it  in  much  smaller 
doses  than  prescribed.  Expert  witnesses  tes- 
tined  that  ergot  taken  according  to  defendant's 
directions  would  be  likely  to  iwodnce  an  abor- 
tion, but  there  was  no  evidence  showing  that 
the  quantity  actually  taken  by  the  prosecutrix 
would  be  likely  to  have  that  effect.  Held  that, 
since  the  statute  required  that  the  evidence 
in  support  of  such  a  charge  must  show  that 
the  means  actually  employed,  and  not  merely 
that  the  means  prescribed,  were  calculated  to 

S reduce  aa  abortion,  the  testimouy  was  intiut- 
dent  to  support  a  conviction. 

Appeal  from  Somervell  county  court;  J.  O. 
Adams,  Judge. 

Erwin  Fretwell  was  convicted  of  an  at- 
tempt to  produce  an  abortion,  and  appeals. 
Reversed. 

John  J.  Hlner  and  E.  P.  Lee,  for  appellant 
Robt  A.  John,  Asst  Atty.  Gen.,  for  tbe 
States 


HENDERSON,  J.  Appellant  was  convict- 
ed of  an  attempt  to  produce  an  abortion,  and 
bis  punishment  assessed  at  a  fine  of  $150. 

The  state  was  permitted  to  prove,  over  ap- 
pellant's objections,  by  prosecutrix,  Lucy 
Godsey,  that  defendant  was  tbe  father  of 
her  unborn  child;  that  he  had  had  sexual  in- 
tercourse Tvltb  her,  and  had  thereby  impreg- 
nated her.  This  was  objected  to  by  appel- 
lant on  the  ground  that  it  was  immaterial. 
Aside  from  the  fact  that  the  ground  of  ob- 
jection Is  too  general.  It  occurs  to  us  that  the 
testimony  was  material,  as  bearing  on  the 
question  of  motive.  If  appellant  was  instru- 
mental In  impregnating  witness  Lucy  God- 
sey, it  would  attord  a  very  strong  Inducement 
for  him  to  produce  an  abortion  on  her.  We 
think  the  testimony  was  relevant  and  mate- 
rial. 

The  state  proved  by  the  same  witness, 
Lucy  Godsey,  that  the  attorneys  representing 
the  state  bad  told  her  "to  only  swear  to  the 
truth."  The  ground  of  objection  stated  to 
this  testimony  was  that  tbe  same  was  not  In 
rebuttal  of  anything  asked  by  defendant,  he 
not  having  inquired  into  any  conversation 
had  between  witness  and  state's  counsel.  It 
has  frequently  been  held  by  this  court  that 
R  ground  of  objection  stated  is  not  a  certif- 
icate by  the  Jiidge  to  the  effect  that  the  fact 
existed  which  afforded  the  ground  of  objec- 
tion. However,  the  bill  further  shows  that 
defendant's  counsel  had  previously  asked 
said  witness  "If  the  attorneys  representing 
the  state  had  not  been  to  aee  her,  and  talked 
with  her  about  her  evidence,  and  made  an 
agreement  to  dismiss  her  adultery  case  If  she 
would  testify  against  defendant."    This  evi- 


dently involved  a  conversation  between  her 
and  said  attorneys,  and  tbe  conversation  bir 
volved  an  agreement  to  dismiss  her  adultery 
case  if  she  would  testify  against  defendant 
This,  by  itself,  would  stiggest  that  she  agreed 
to  testify  against  defendant  regardless  of 
whether  such  testimony  was  true  or  false. 
Now,  we  think  it  could  be  explained  that  the 
agreement  was  predicated  on  her  telling  the 
truth  as  against  defendant,  and  that  no  sug- 
gestion was  made  that  she  would  falsify  in 
order  to  get  the  case  against  ber  for  adultery 
dismissed. 

Bill  No.  3  shows  that  on  the  cross-examina- 
tion of  this  witness,  Lucy  Godsey,  after  she 
had  told  how  she  came  into  possession  of  the 
drug  in  question,  counsel  for  defendant  ask- 
ed her  "if  she  had  not  made  a  statement  to 
Mr.  Lee  [one  of  the  attorneys  for  defendant] 
as  to  how  she  came  Into  possession  of  the 
medicine  in  question,  and  if  her  statement  so 
made  was  not  entirely  different  from  what 
she  testified  on  the  stand."  Tbe  state  object- 
ed to  said  question  for  the  reason  tbat  at  the 
time  witness  made  the  statement  to  said  at- 
torney he  was  her  attorney,  and  that  what- 
ever she  may  have  told  him  was  a  privileged 
communication.  The  court  sustained  tbe  ob- 
jection. The  bill  shows  that  she  would  have 
answered,  had  she  been  permitted,  "that  siie 
told  said  attorney  that  she  knew  nothing 
about  the  way  and  manner  in  which  her 
mother  came  Into  possession  of  the  drag  in 
question;  that  the  first  she  knew  of  said  drug 
ho-  mother  gave  the  same  to  ber,  and  told 
her  how  to  take  it;  that  she  did  not  know 
how  or  from  whom  her  mother  got  it;  and.  if 
Fretwell  had  anything  to  do  with  It,  she 
knew  nothing  of  It"  The  court  explaining 
tbis  bill,  puts  his  exclusion  on  tbe  ground 
that  it  was  a  privileged  communication  be- 
tween said  witness  and  ber  attorney  Lee,  and 
that  she  could  answer  the  same  or  not  as 
she  pleased;  and  tbe  witness  refused  to  an- 
swer the  same.  The  bill  does  not  show  bow 
tbe  relation  of  attorney  and  client  existed 
between  said  witness  and  Lee.  If  we  were 
to  Indulge  a  supposition  in  tbis  matter,  he 
may  have  been  her  attorney  in  the  adultery 
case.  But  it  seems  that  there  was  some  ar- 
rangement to  dispose  of  that  case  on  her 
agreeing  to  testify  in  this  case  and  tell  the 
truth  as  to  the  same.  She  was  in  no  dan- 
ger, so  far  as  that  case  was  concerned,  on 
ber  compliance  with  that  agreement;  and  we 
fall  to  see  how  that  objection  was  tenable. 
However,  the  bill  is  defective  in  not  stating 
what  her  testimony  was  as  delivered  on  this 
trial,  and  consequently  we  cannot  see  how 
the  testimony  produced  would  be  material  in 
contradiction  or  impeachment  of  said  wit- 
ness. We  only  know  from  the  bill  that  ap- 
pellant would  have  proved  by  her  that  she 
got  the  ergot  from  her  mother,  and  that  she 
did  not  loiow  how  her  mother  came  into  pos- 
session of  said  ergot.  It  is  stated  that  she 
testified  differently  while  on  the  stand,  but 
in  what  respect  is  not  made  manifest.    So 
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It  Is  not  In  a  shape  to  be  revised.  The  same 
obserratlons  here  made  are  applicable  to  the 
ensuing  hlU. 

The  state  was  permitted  to  prove  by 
Blrcbfleld  that  he  had  a  conversation  with 
defendant  some  time  In  August,  1901,  In 
which  defendant  asked  witness  "why  he  did 
not  fly  at  Lucy  Qodaey."  Witness  replied 
"that  he  did  not  want  to,  as  be  thought  she 
was  pregnant"  Defendant  replied  "that  he 
did  not  thhik  so,  but,  If  she  was,  it  was  not 
much  longer  than  his  forefinger;  that,  if  any 
of  his  friends  got  Into  trouble  with  said  girl, 
he  would  help  them  out."  The  state  also 
proved  by  Chapman  that  he  had  a  conversa- 
tlon  with  defendant  about  the  15th  of  July, 
1901,  "and  that  In  said  conversation  defend- 
ant told  blm  that  Lucy  Godsey  was  'on  it,' 
and  that  if  he  would  go  up  there  be  [defendi 
ant]  would  put  witness  onto  It,  and  help  him 
'get  some.'"  This  was  objected  to  on  the 
ground  that  the  same  did  not  throw  any  light 
on  the  transaction  under  Investigation,  and 
could  serve  no  other  purpose  than  to  prej- 
ndlce  the  minds  of  the  Jury  against  defend- 
ant This  was  a  conversation  between  de- 
fendant and  these  witnesses  In  regard  to 
prosecutrix,  Lucy  Godsey,  and  concemin? 
ber  pregnancy,  and  also  concerning  her  vir- 
tue. With  reference  to  the  feature  of  preg- 
nancy, as  stated  before,  It  occurs  to  us  that 
it  was  a  material  fact  in  the  case,  and  to 
show  appellant's  knowledge  thereof  furnish- 
ed the  motive  for  the  abortion.  Further- 
more, his  Inclination  to  have  another  person 
copulate  with  her,  and  that  person's  refusal 
to  do  so,  would  tend  to  show  that  be  himself 
was  copulating  with  her,  and,  if  be  could  get 
Bome  one  else  to  do  the  same,  it  would  enable 
him  to  shift  the  responsibility  of  hex  preg- 
nancy. Under  the  clrcomstanceB  of  this 
case,  we  think  It  was  pertinent  to  show  the 
facts  stated  In  this  bill,  as  furnishing  a  mo- 
tive on  the  part  of  the  appellant  to  produce 
an  abortion  on  prosecutrix.  The  facts  are 
relevant  not  only  as  bearing  directly  on  the 
main  issue,  but  as  proving  collateral  Issues 
which  have  a  bearing  on  the  main  Issue,  and 
thus  shed  light  thereon. 

Appellant  objected  to  the  hypothetical  case 
pot  by  the  state  to  the  witnesses  Dr.  T.  J. 
Murray  and  Dr.  Scott  Milam.  The  hypo- 
thetical case  is  stated  In  the  ^111.  The  ob- 
jection urged  thereto  Is,  because  said  hypo- 
thetical case  put  to  the  witness  by  the  state 
did  not  correctly  detail  the  facts  and  circum- 
stances of  the  transaction  as  testified  by 
Lucy  Godsey,  the  woman  upon  whom  the  at- 
tempted abortion  was  made.  The  facts  tes- 
tified by  said  witness  as  constituting  the 
hyiwthetlcal  case  are  not  stated;  consequent- 
ly we  are  not  advised  that  the  hypothetical 
case  put  to  the  witness  did  not  embrace  till 
the  material  facts.  But  if  it  did  not  as 
held  in  Burt  ▼.  State,  38  Tex.  Cr.  H.  397,  40 
a.  W.  1000,  43  8.  W.  344,  39  L.  R.  A.  305, 
830,  in  the  absence  of  a  showing  that  appel- 
lant was  denied  the  right  on  cross-examina- 


tion to  put  all  the  material  facts  in  the  hypo- 
thetical case,  this  would  not  afford  a  ground 
for  reversal. 

Appellant  objects  to  certain  charges  of  the 
court  on  the  ground  that  the  same  were 
charges  on  the  weight  of  evidence.  As  we 
regard  the  charges,  the  part  objected  to  was 
merely  a  statement  to  the  Jnry  of  what  was 
contained  in  the  information.  Nor  do  we 
think  there  was  any  error  in  quoting  the  stat- 
ute on  which  this  prosecution  was  based,  as 
it  was  correctly  quoted.  In  another  portion 
of  the  charge  the  law  was  properly  applied 
to  the  facts,  and  the  same  was  not  on  the 
weight  of  the  testimony. 

The  objections  urged  to  the  county  attor- 
ney's argument  show  that  he  used  language 
that  was  hardly  Justified  by  the  facts  prov- 
en, but  it  does  not  occur  to  us  that  such  ar- 
gument was  obviously  calculated  to  preju- 
dice appellant  and  no  charge  was  asked 
expunging  the  same  from  the  consideration 
of  the  Jury.  The  reading  of  authorities  and 
discussion  of  the  same  before  the  court  in 
the  presence  of  the  Jury,  is  greatly  in  the 
discretion  of  the  trial  Judge,  and,  unless  an 
obvious  abuse  of  the  same  has  been  shown 
to  the  prejudice  of  appellant  the  case  will 
not  be  reversed  on  this  account  The  bill 
presentlug  this  matter  does  not  show  such 
prejudice. 

Appellant  insists  that  the  testimony  fails 
to  support  the  verdict  because  the  evidence 
does  not  show  that  ergot,  which  the  testi- 
mony shows  was  administered,  was  calcu- 
lated to  produce  an  abortion.  In  this  con- 
nection it  Is  strenuously  Insisted  that  the  tes- 
timony shows  that  ergot  Is  not  an  aborti- 
faclent  The  most  that  can  be  s«id  In  this 
regard  is  that,  according  to  the  old  adage, 
"the  doctors  disagreed";  Aose  for  the  state 
testifying  that  fluid  extract  of  ergot  is  cal- 
culated to  produce  an  abortion,  and.  If  the 
8am«  had  been  taken  In  the  manner  prescrib- 
ed by  appellant  it  would  likely  have  pro- 
duced an  abortion.  The  natural  effect,  as 
stated  by  said  physicians,  is  to  make  the  pa- 
tient sick  at  her  stomach,  and  cause  her  to 
remit,  etc.  Her  testimony  shows  that  it 
did  have  this  effect  upon  her.  She  further 
testified  that  she  did  not  take  it  as  directed, 
which  was  to  take  a  teaspoonful  of  the  medi- 
cine every  three  hours  until  the  bottle  was 
exhausted.  This  would  have  exhausted  the 
bottle  In  about  three  days,  whereas,  accord- 
ing to  the  way  she  took  it  It  toqk  her  about 
ten  days  to  exhaust  the  bottle.  The  bottle 
contained  three  ounces.  However,  the  physi- 
cians for  appellant  testified  that  ergot  is  not 
an  abortlfaclent  They  testlfi«d  also  that 
said  ergot  taken  as  related  by  the  witness,— 
that  Is.  the  three  ounces,  taking  four  doses 
the  first  day,  and  then  three  doses  each  day 
during  the  other  nine  days,  as  testified  by 
said  witness,— would  not  be  calculated  to  pro- 
duce an  abortion.  But  one  of  them  states, 
"If  same  had  been  taken  asdlrected,— that  is, 
a  teaspoonful  every  three  hours  until  she  had 
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taken  the  tbree  ounces,— It  mlgbt  produce 
an  abortion,  but  he  did  not  think  It  would  be 
calculated  to  do  so;  that  It  was  possible  It 
might,  but  the  probabilities  were  that  It 
would  not"  Ur.  Maon,  In  his  work  on 
Forensic  Medicine  and  Toxicology  (pages 
122  and  123),  concedes  that  ergot  Is  a  drug 
which  has  the  most  claim  to  be  regarded  as 
an  ecboUc;  but  he  seems  to  think  that  Its 
efficiency  In  producing  an  abortion  Is  due  to 
the  general  toxic  effects  produced  by  Its  use. 
The  general  effect  of  the  drug  Is  to  produce 
a  contraction  of  the  uterus,  and  he  Insists 
that  the  experience  of  most  of  obstetricians 
corroborates  the  proposition  that  ergot.  In 
nonpoisooous  doses,  does  not  possess  the 
power  of  developing  uterine  action  In  the 
quiescent  gravid  state,  In  the  absence  of  pre- 
disposing conditions.  He  relates,  however, 
several  instances  In  which  abortions  were 
produced  by  ergot  when  administered  in  tox- 
ic doses:  that  is,  doses  calculated  to  poison 
a  patient.  "Rlcheter  reports  the  case  of  a 
girl  six  or  seven  months  pregnant,  who  took 
from  two  to  four  ounces.  She  suffered  from 
the  symptoms  of  acute  ergot  poisoning,— 
quick  pulse,  thirst,  pain  in  the  stomach  and 
abdomen,  stoppage  of  the  urine,  great  rest- 
lessness, and  half  an  hour  aftor  gave  birth 
to  a  dead  child,  and  died  from  profuse  hem- 
orrhage. Tardule  reports  the  case  of  a  wo- 
man four  months  pregnant,  who  aborted  in 
consequence  of  taking  ergot,  and  died  from 
peritonitis  twenty-four  hours  afterwards. 
And  In  another  case,  reported  by  Otto,  death 
took  place  shortly  after  the  expulsion  of  a 
embryo  five  Inches  in  length."  Wltthaus  & 
Becker,  In  their  work  on  Forensic  Medicine 
and  Toxicology  (volume  2,  pp.  120,  122), 
are  disposed  to  take  the  same  general  view 
of  the  effect  of  ergot  as  an  abortlfacient— 
that  is,  Its  efficiency  depends  on  Its  poison- 
ous effects;  that  ergot,  like  most  ecbollcs.  Is 
not  certain  in  Its  ^ect,— but  they  concede 
that  ergot  Is  the  only  drug  with  true  ecbolic 
power,  and  an  abortion  may  be  caused  by  it 
without  poisoning  the  patient  We  quote 
from  this  work  as  follows:  "When  the  court 
asks  an  opinion  as  to  the  abortive  power  of 
the  drug.  It  is  not  needful  to  establish  its 
specific  action  on  the  uterus,  or  Its  certainty 
as  an  abortlfacient  It  is  sufficient  to  show 
It  is  specially  liable  to  set  up  constitutional 
disturbances  which  are  apt  to  terminate  in 
abortion.  If  such  a  drug  Is  given  to  a  preg- 
nant woman,  but  In  too  small  doses  to  cause 
abortion,  or  If  it  fails  because  of  the  peculiar 
strength  and  resisting  power  of  the  woman, 
the  charge  still  holds.  But  if  a  manifestly 
Inert  or  unsuitable  drug  Is  employed,  the 
charge  would  not  hoU  good,  though  there 
might  be  a  point  of  law  as  to  the  intention." 
This  expresses  our  view  In  better  phraseolo- 
gy than  we  can  command.  No  drug  can  be 
considered  as  a  specific  abortlfacient.  Ergot 
comes  nearer  being  certain  In  Its  effect  than 
others.  Its  tendency  Is  to  contract  the  uter- 
us.   If  small  doses  are  given,  and  the  subject 


Is  healthy,  It  Is  not  likely  to  prodace  an 
abortion.  If  large  doses  are  given,  and  the 
medicine  has  a  toxic  effect  It  la  likdy  to 
produce  an  abortion.  The  doees  shown  to 
have  been  prescribed  by  appellant— that  is. 
an  ounce  per  day,— according  to  the  testinio- 
ny  of  the  state's  experts,  would  Ilkdy  have 
produced  an  abortion.  The  doses  taken  by 
prosecutrix  were  much  smaller,  and  extend- 
ed over  three  times  the  period  prescribed  by 
appellant.  Though  taken  In  small  quanti- 
ties, accOTdlng  to  her  testimony,  it  bad  a 
decided  effect  on  her.  Of  course,  we  are  un- 
able to  determine  absolutely  that  the  ergot 
if  taken  as  prescribed,  would  have  produced 
an  abortion,  but  unquestionably  the  testlmo-' 
ny  for  the  state  indicates  that  this  would 
have  been  its  effect;  and  the  books.  It  occurs 
to  us,  support  this  contention.  It  was  given 
by  appellant  for  that  purpose,  and  we  think 
the  evidence  fully  supports  the  yetdlcL 
The  Judgment  Is  affirmed. 

On  Rehearing. 

(April  30,  1002.) 

This  case  was  affirmed  at  a  previous  day 
of  this  term,  and  now  comes  before  us  on 
motion  for  rehearing.  Appellant  has  filed  a 
very  able  brief  on  his  motion,  and  strenu- 
ously insists  that  the  court  erred  in  affirm- 
ing the  case.  He  contends  that  under  the 
facts  this  court  was  in  error  In  holdint;  that 
the  proof  showed  that  the  ergot  as  actually 
administered  was  calculated  to  prodnce  an 
abortion  on  the  prosecutrix.  In  the  (wiginal 
opinion  we  held  that  the  means  used  re- 
ferred to  the  doses  of  the  ergot  as  prescribed 
by  appellant,  and  did  not  refer  to  the  doses 
as  actually  taken  by  the  prosecutrix.  There 
was  testimony  In  the  record  showing  that 
If  prosecutrix  had  taken  the  ergot  within  the 
three  days,  as  prescribed  by  appellant  it 
was  calculated  to  produce  an  abortion.  None 
of  them',  however,  testified  that  the  medi- 
cine as  taken  was  calculated  to  have  that 
effect  She  should  have  taken  the  medi- 
cine, according  to  the  prescription,  in  three 
days,  whereas  she  took  it  in  small  doses, 
and  consumed  ten  days  In  taking  it;  and  as 
she  actually  took  the  medicine  none  of  the 
expert  witnesses  testify  that  it  was  calculat- 
ed to  produce  an  abortion.  The  statute  does 
not  seem  to  be  predicated  on  the  means  pre- 
scribed evidencing  the  Intent  of  appellant 
but  on  the  means  actually  used;  and  this 
construction  of  the  statute  Is  borne  out  by 
the  decisions  of  this  court  Williams  v. 
State  (Tex.  App.)  10  S.  W.  887:  Cave  v. 
State,  33  Tex.  Or.  R.  83!5,  26  S.  W.  503.  So. 
notwithstanding  Ibe  doses  prescribed  may 
have  been  calculated  to  produce  an  abortion. 
as  testified  by  the  physicians,  yet  the  doses 
actually  taken  by  the  prosecutrix  were  not 
shown  to  have  been  calculated  to  produce 
an  abortion.  Appellant's  guilt  does  not  ap- 
pear to  be  predicated  on  his  intention,  but 
on  the  actual  appliance  of  the  means  pr^ 
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•cribed.  If  this  were  not  a  correct  Interpre- 
tation, and  appellant's  guilt  depended  alone 
on  bl8  Intent,  be  would  be  guilty,  If  he.  made 
the  prescription  and  delivered  it  to  prosecu- 
trix, although  she  may  not  have  taken  any 
of  the  ergot 

We  would  further  state  that  our  attention 
has  also  been  called  to  the  three  refused 
charges.  If  the  state  had  made  a  case  on 
the  testimony,  and  It  became  a  vital  ques- 
tion whether  the  means  used  was  calculat- 
ed to  produce  an  abortion,  these  charges 
should  have  been  given. 

For  the  errors  discussed,  the  motion  for 
rehearing  Is  granted,  and  the  Judgment  Is  re- 
versed, and  the  cause  remanded. 


LAW  V.  MISSOURI,  K.  &  T.  RT,  CO.  OF 

TEXAS. 

<Coutt  of  Civil  Appeals  of  Texas.     April  2, 
1902.) 

BAILROAOS— INJURY  TO  PERSONS  ON  TRACK— 
CUSTOMART  TISB  OF  TRACK— DUB  CARE- 
TRESPASSERS— CONTRIBUTORY  NEQUQBNCB 
-QUESTION  FOR  JURY. 

1.  Where  a  railroad  company  consented  to 
the  daily  use  of  its  track  aa  a  walkway  by 
pedestrians  passing  between  a  thickly  populat- 
ed settlement  and  a  town,  a  person  nsmg  such 
track  for  sncb  purposes  was  not  a  trespasser, 
and  the  company  was  obliged  to  exercise  ordi- 
nary care  to  avoid  injuring  him. 

2.  Plaintiff,  while  walking  southwardly  on 
defendant's  track,  was  run  over  by  a  train 
coming  tram  the  south.  A  strong  north  wind 
was  blowing,  which  made  it  difficult  for  plain- 
tiff to  hear  tJie  ordinary  sounds  of  a  train,  but 
he  could  have  heard  a  whistle  or  bell  if  any 
had  been  sounded.  Plaintiff's  hat  was  pulled 
down  over  his  face,  and  he  kept  his  eyes  close- 
ly on  the  ties,  and  was  trying  to  keep  a  look- 
out for  the  return  of  a  hand  car  which  had 

i'ust  passed  to  the  north,  owing  to  all  of  which 
le  failed  to  see  or  hear  the  train  which  in- 
jured him.  Held,  that  whether  plaintiff  was 
gnilty  of  contributory  negligence  was  for  the 
jury. 

3.  Where  those  in  charge  of  defendant's 
train  discovered  plaintiff  on  the  track  in  time 
to  avoid  injuring  him,  either  by  stopping  the 
train,  or  by  giving  proper  warnings,  both  of 
which  they  failed  to  do,  plaintiff's  contributory 
uegligence  was  not  available  as  a  defense. 

Appeal  from  district  court.  Bell  oonnty; 
John  M.  Furman,  Judge. 

Action  by  J.  S.  Law  against  the  Missouri, 
Kansas  &  Texas  Railway  Company  of  Tex- 
as. From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

This  is  a  personal  Injury  suit  The  de- 
fendant Interposed  a  general  demurrer  and 
several  special  exceptions,  aU  of  which  wen 
sustained,  and,  plaintiff  declining  to  amend, 
his  case  was  dismissed.  Omitting  certain  por- 
tions not  essential  to  an  understanding  of 
the  points  decided,  the  plalntlfTs  petition 
reads  as  follows: 

"(2)  That  defendant  owns  and  operates  a 

line  of  railway  In  and  through  Bell  county, 

said  state,  and  has  and  maintains  a  station  at 

Bellon,  In  said  Bell  connty,  Texas,  with  E.  R. 

07  S.W.— 65 


Easton  as  station  master  at  said  Belton  sta- 
tion, and  that  said  defendant  owns  and  oper- 
ates a  line  of  railway  through  the  town  of 
Troy,  in  said  county  of  Bell  and  state  of 
Texas,  and  beyond  said  town  of  Troy,  both 
north  and  south,  for  many  miles;  that  de- 
fendant owns  and  maintains  a  station  at  or 
near  the  said  town  of  Troy,  Texas,  where 
the  defendant's  trains  stop  dally  for  the 
transaction  of  business;  that  north  from  said 
station  for  five  hundred  and  fifty  yards,  de- 
fendant's railway  track  Is,  and  was  on  the 
25th  day  of  December,  A.  D.  1895,  situated 
and  located  In  and  through  a  densely  settled 
portion  of  said  town  of  Troy,  Texas;  that 
said  defendant's  railway  track  beyond,  con- 
tiguous to,  and  north  of  said  town  Is,  and 
was  on  the  25th  day  of  December,  A.  D.  1895, 
situated  .and  located  for  about  two  miles  in 
and  through  a  very  rough,  billy,  and  broken 
country;  that  beyond,  contiguous  to  and 
north  of  said  hilly  and  broken  country,  de- 
fendant's railway  track  Is  situated  and  lo- 
cated In  and  through  a  very  thickly  popu- 
lated settlement;  that  there  were  no  direct 
roads  or  paths  leading  from  said  settlement 
to  said  town  of  Troy,  Texas;  that  the  Inhab- 
itants of  said  settlement  get  all  of  their  mall 
matter  and  do  all  their  shopping  at  said  town 
of  Troy,  Texas. 

"(3)  That  the  Inhabitants  residing  In  said 
settlement  and  those  residing  on,  along,  and 
adjacent  to  said  railway  track  north  of  said 
station  In  the  town  of  Troy,  Texas,  and  many 
others,  are  constantly  and  dally  In  the  habit 
of  walking  and  passing  on,  over,  and  along 
defendant's  railway  track  for  about  two  miles 
north  of,  and  contiguous  to,  the  town  of 
Troy,  Texas,  In  going  to  and  from  said  town; 
that  said  portion  of  defendant's  railway  track 
as  aforesaid  Is,  and  has  been,  constantly  and 
dally  used  for  the  past  fourteen  years  by 
said  Inhabitants  residing  on,  along,  and  adja- 
cent to  said  railway  track  north  of  said 
station  In  the  town  of  Troy,  Texas,  and  by 
the  Inhabitants  residing  In  said  settlement 
north  of  said  town,  and  by  many  others,  as 
a  passway  or  walkway  in  going  to  and  re- 
timilng  from  the  said  town;  and  that  It  was 
so  used  on  the  25th  day  of  December,  A.  D. 
1896. 

"(4)  That  the  constant  and  dally  use  of 
that  portion  of  defendant's  railway  track,  de- 
scribed as  aforesaid,  by  pedestrians,  as  a 
pathway,  footiwth,  or  walkway,  in  going  to  or 
returning  from  the  said  town  of  Troy,  Texas, 
has  been  for  many  years  prior  to  tiie  25th 
day  of  Decembo',  1896,  and  was  on  said  day, 
well  known  to  the  defendant  its  agents  and 
servants,  and  that  said  defendant  had  never 
objected  to  the  said  use  of  said  track,  but 
had  acquiesced  therein  and  consented  to 
same. 

"(5)  That  on  the  25th  day  of  December, 
1895,  plaintiff,  while  walking  south  from  said 
settlement  to  the  town  of  Troy,  Texas,  upon 
that  portion  of  defendant's  railway  track 
hereinbefore    described,    and    when    within 
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about  one  hundred  yards  of  the  corporate 
limits  of  Bald  town  of  Troy,  Texas,  and  at  a 
point  about  six  hundred  and  fifty  yards  north 
of  defendant's  depot  In  said  town,  was 
struck,  knocked  down,  and  run  over  by  an  en- 
gine and  train  of  cars  belonging  to  defendant, 
while  being  operated,  driven,  and  propelled 
by  defendant,  Its  agents  and  serrants. 

"(6)  That,  in  consequence  of  said  collision, 
plaintiff  was  severely  injured;  that  his  right 
arm  was  almost  severed  from  his  body,  and 
so  badly  mangled  and  bruised  as  to  necessi- 
tate amputation,  thereby  disfiguring  and  crip- 
pling him  for  life,  causing  him  great  mental 
and  physical  pain;  that  he  was  severely 
bruised  and  Injured  about  the  right  shoulder 
and  head;  that  he  received  bitemal  injuries 
In  the  region  of  the  right  chest,  from  which 
he  suffered,  and  stlU  suffers,  great  pain;  that 
by  reason  of  said  injuries  his  capacity  to  la- 
bor and  earn  money  has  been  greatly  diminish- 
ed, and  that  be  has  lost  much  valuable  time;  ' 
and  that  he  has  been  compelled  to  employ 
physicians  to  wait  upon  him  and  relieve  hla 
suffering. 

"(7)  That  aald  collision  occurred  about  11 
o'clock  a.  m.;  that  at  that  time  there  was  a 
cold  and  severe  wind  blowing  from  the  north, 
with  unusual  force  and  violence;  that  on  ac- 
count of  the  whid  blowing  from  the  north, 
and  the  roaring  sound  caused  by  same,  and 
the  roaring  sound  caused  by  the  telegraph 
wires  along  defendant's  railway  track,  it  was 
very  difficult  for  plaintiff  to  hear  and  distin- 
guish any  sound  from  the  south,  such  as  that 
usually  made  by  the  running  of  an  engine 
and  train  of  cars,  but  that  plaintiff  could  have 
beard  and  distinguished  the  direction  of  the 
Bounds  caused  by  the  ringing  of  a  bell  and 
the  blowing  of  a  whistle.  If  the  same  had 
been  sounded  at  a  proper  time  and  place. 

"(8)  That  the  said  engine  and  train  of 
cars  which  Inflicted  said  injuries  upon  plain- 
tiff were  moving  from  the  south  at  the  time 
of  said  collision. 

"(9)  That  about  two  hundred  and  fifty 
yards  north  of  the  place  where  said  collision 
occurred  there  was  and  Is  considerable  curve 
in  defendant's  track  or  line  of  railway;  that 
beyond  and  north  of  said  curve  an  engine 
and  train  of  cars  could  not  be  seen  by  plain- 
tiff from  the  place  occupied  by  him  Just  be- 
fore and  at  the  time  of  said  collision;  that, 
before  the  said  collision,'  plaintiff  beard  a 
sound,  which  sound  plaintiff  supposed  to  be 
occasioned  by  the  return  of  a  band  car  which 
had  recently  passed  him  going  north;  that  he 
was  looking  and  listening  for  the  approach 
of  said  hand  car  when  defendant's  agents 
and  servants  ran  said  engine  and  train  of 
cars  against,  upon,  and  over  plaintiff,  there- 
by inflicting  upon  him  said  Injuries. 

"(10)  That  defendant's  agents  and  servants 
In  charge  of  said  engine  and  train  of  cars 
were  drunk,  tocompetent,  and  imable  to  run 
said  engine  and  train  of  cars,  on  account  of 
their  said  drunken  condition,  and  were  reck- 
less, wanton,  and  grossly  negligent  in  running 


said  engine  and  train  of  cars,  and  In  miming 
same  against,  upon,  and  over  plalntUT. 

"(11)  That  the  said  town  of  Troy,  Texas, 
was  duly  and  legally  Incorporated;  that 
there  was  In  force  on  the  25th  day  of  De- 
cember, 1895,  in  the  said  town  of  Troy, 
Texas,  an  ordinance  limiting  the  speed  of 
trains  while  within  said  corporate  limits  to 
six  miles  per  hour;  that,  at  the  time  plain- 
tiff was  struck  and  injured  by  said  engine 
and  train  of  cars,  almost  the  entire  train, 
to  wit,  about  fifteen  box  cars,  were  within 
the  Incorporated  limits  of  said  town  of  Troy, 
Texas;  that  defendant's  engine  and  train  of 
cars  which  inflicted  said  injuries  upon  plain- 
tiff were  being  driven,  run,  and  propelled  by 
defendant's  agents  and  servants  at  a  fast 
dangerous,  and  unlawful  rate  of  speed,  to 
wit,  at  the  rate  of  fifty  miles  per  hour.  In, 
through,  and  near  the  Incorporated  limits 
of  the  said  town  of  Troy,  Texas,  at  the 
time  they  were  driven,  run,  and  propelled 
against,  upon,  and  over  plaintiff;  that  de- 
fendant's agents  and  servants  were  reck- 
less, wanton,  and  grossly  negligent  in  run- 
ning said  engine  and  train  of  cars  at  said 
fast,  dangerous,  and  unlawful  rate  of  speed 
in  and  through  and  near  the  Incorporated 
limits  of  said  town  of  Troy,  Texas,  and  in 
driving,  running,  and  propelling  same 
against  and  over  plaintiff. 

"(12)  That  said  Injuries  were  inflicted  up- 
on plaintiff  on  the  25th  day  of  December. 
1895;  that  said  day  was  a  legal  holiday; 
that  a  great  many  people  were  on  that  day 
in  the  habit  of  gathering,  collecting,  and 
congregating  about  towns  and  villages,  and 
about  the  town  of  Troy,  Texas;  that  a  large 
and  unusual  number  of  people  w&k  on  that 
day  in  the  habit  of  passing  to  and  fro,  back 
and  forth,  on,  along,  and  across  that  portion 
of  defendant's  line  of  railway  hereinbefore 
described,  In  going  to  and  from  the  said 
town  of  Troy,  Texas;  that  all  of  these  facts 
were  well  known  to  defendant,  its  agents 
and  servants;  that  said  defendant,  its  agents 
and  servants,  were  wanton,  reckless,  and 
grossly  negligent  In  driving  and  running 
and  propelling  said  engine  and  train  of  cars 
In  and  through  and  near  the  said  town  of 
Troy,  Texas,  at  said  fast,  dangerous,  and 
reckless  rate  of  speed  on  said  holiday,  and 
in  driving,  running,  and  propelling  the  same 
against,  upon,  and  over  plaintiff. 

"(18)  That  in  said  town  of  Troy,  Texas, 
four  roads  or  streets  cross  defendant's  rail- 
way track,— cme  at  said  station,  one  about 
three  hundred  yards  south  of  said  station, 
one  north  of  said  station  about  two  hundred 
and  seventy-five  yards,  and  the  other  north  of 
said  station  about  one  hundred  yards;  that  all 
of  said  roads  and  streets  are,  and  were  on 
the  25th  day  of  December,  A.  D.  1895,  pub- 
lic highways;  that  the  crossings  of  same 
were  kept  up  and  maintained  by  defendant: 
that  signal  boards  were  erected  and  kept 
by  defendant  at  each  of  said  crossings;  that 
it  was  customary  and  usual  for  persons  In 
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chni'ge  of  defendant's  engines  and  cars  to 
give  the  statutory  signals  at  or  near  said 
crossings;  that,  on  the  occasion  when  said 
injuries  were  Inflicted  upon  tlie  body  of 
plaintltF,  no  signals,  either  by  sounding  the 
whistle  or  ringing  the  bell,  were  given  at 
or  near  either  of  said  crossings;  that.  If 
signals  had  been  given  at  the  proper  tlmw 
and  place,  plaintiff  could  have  heard  them, 
and  thereby  avoided  the  Injuries;  that  It 
was  usual  and  customary  for  the  defend- 
ant's agents  and  servants  In  charge  of  its 
engines  and  cars  to  sound  the  whistle  find 
ring  the  bell  continuously  In,  through,  and 
near  the  corporate  limits  of  the  town  of 
Troy,  Texas;  that  on  the  occasion  pf  the 
said  collision  no  signals  were  given,  either 
by  ringing  the  bell  or  blowing  the  whistle^ 
at  or  near  the  said  town  of  Troy,  Texas; 
that.  If  the  proper  signals  had  been  given 
at  the  usual  and  customary  times  and  places, 
plaintiff  could  have  heard  same,'  and  there- 
by avoided  said  Injuries;  that  defendant's 
agents  and  servants  in  charge  of  said  en- 
gine and  train  of  cars  were  wanton,  reck- 
less, and  grossly  negligent  in  running,  driv- 
ing, and  propelling  said  engine  and  train 
of  cars  at  and  near  said  public  crossings 
at  the  time  and  in  the  manner  hereinbefore 
described,  and  in  failing  to  give  the  statu- 
tory signals  at,  in,  through,  and  near  the 
town  of  Troy,  Texas,  thereby  Inflicting  said 
injuries  upon  said  plaintiff. 

"(14)  That  defendant's  agents  and  serv- 
ants in  charge  of  said  engine  and  train  of 
cars  discovered  plaintiff  upon  said  railway 
track,  and  discovered  his  perilous  position 
and  Imminent  danger,  in  time  to  have  warn- 
ed him  of  the  approach  of  said  engine  and 
train  of  cars  by  ringing  the  bell  or  sound- 
ing the  whistle;  tbat,  If  the  said  signals  bad 
been  sounded  at  the  proper  time  and  place, 
plaintiff  could  have  heard  them,  and  there- 
by avoided  the  injuries;  that  said  agents 
and  servants  In  charge  of  said  engine  and 
train  of  cars  failed  to  give  the  proper  sig- 
nals, by  ringing  the  bell  and  sounding  tbe 
■(Thistle,  after  they  dlscov^^d  plaintiff  upon 
said  railway  track,  and  after  they  discovered 
plaintiff's  perilous  position  and  Imminent 
danger;  that  defendant's  agents  and  serv- 
ants In  charge  of  said  engine  and  train  <rf 
cars  discovered  plaintiff  upon  said  railway 
track,  and  discovered  plaintiff's  perilous  po- 
sition and  Imminent  danger,  In  time  to  have 
checked  and  stopped  the  speed  of  said  en- 
gine and  train  of  cars,  and  thereby  have 
avoided  said  collision;  that  they  made  no 
effort  to  check  or  stop  the  speed  of  same 
after  they  discovered  plaintiff  upon  said 
railway  track,  and  after  they  discovered 
plaintiff's  perilous  position  and  Imminent 
danger;  that  said  defendant.  Its  agents  and 
servants,  were  wanton,  reckless,  and  gross- 
ly negligent  In  falling  to  warn  plaintiff  of 
the  approach  of  said  engine  and  train  of 
cars,  and  in  falling  to  warn  him  of  his 
perilous  position  and  imminent  danger,  and 


In  falling  to  stop  or  check  the  speed  of  said 
engine  and  train  of  cars  after  they  discov- 
ered plaintiff  upon  the  track,  and  after  they 
discovered  plaintiff's  perilous  position  and 
imminent  danger. 

"(15)  And  plaintiff  says  that  if  it  be  not 
true  that  defendant,  its  agents  and  employes 
in  charge  of  said  train,  discovered  plaintiff's 
dangerous  position,  as  above  set  out,  then 
be  says  that  defendant's  track  or  line  of 
railway  is  practically  straight  and  level  from 
a  point  about  three  hundred  yards  south  of 
said  station  in  tbe  town  of  Troy,  Texas,  to  a 
pohit  about  eight  hundred  yards  north  of 
said  station;  tbat  the  view  bet^'eeu  said 
points  is,  and  was  on  the  25th  day  of  Decem- 
ber, A.  D.  1895,  unobstructed;  that  defend- 
ant's agents  and  servants  In  charge  of  said 
engine  and  train  of  cars,  by  keeping  a  rea- 
sonable lookout,  and  by  the  exercise  of  or- 
dinary care,  could  have  discovered  plaintiff 
upon  said  railway  track,  and  coidd  have  dis- 
covered piaintltTs  perilous  position  and  Im- 
minent danger,  in  time  to  have  warned  plain- 
tiff of  the  approach  of  said  engine  and  train 
of  cars  by  ringing  the  bell  and  sounding  the 
whistle,  and  that  defendant's  agents  and 
servants  In  charge  of  said  engine  and  train 
of  cars,  by  keeping  a  reasonable  lookout  and 
by  tbe  exercise  of  ordinary  care,  could  have 
discovered  plaintiff  upon  said  railway  track, 
and  could  have  discovered  plaintiff's  perilous 
position  and  imminent  danger.  In  time  to 
have  checked  the  speed  of  said  engine  and 
train  of  cars,  and  thereby, avoided  said  col- 
lision; that  defendant's  agents  and  serv- 
ants failed  to  exercise  ordinary  care  or  to 
keep  a  reasonable  lookout  at,  in,  and  near 
the  Incorporated  limits  of  said  town  of  Troy, 
Texas,  and  at  and  before  tbe  time  they  ran 
the  said  engine  and  tnUn  of  cars  against, 
upon,  and  over  plaintiff;  that  said  agents  and 
servants  In  charge  of  said  engine  and  train 
of  cars  were  wanton,  reckless,  and  grossly 
negligent  In  failing  to  exercise  ordinary  care, 
and  in  failing  to  keep  a  reasonable  lookout 
at,  in,  through,  and  near  the  Incorporated 
limits  of  said  town  of  Troy,  Texas,  and  at 
the  time  and  before  they  ran  said  engine  and 
train  of  cars  against,  upon,  and  over  plaintiff. 

"(16)  That  said  injuries  were  Inflicted 
while  plaintiff  was  in  the  exercise  of  due 
care,  and  without  any  contributory  negli- 
gence or  want  of  prudence  on  his  part;  that, 
because  of  the  roaring  sound  made  by  tbe 
wind  and  wires  as  aforesaid,  he  could  not 
distinguish  and  locate  the  direction  of  tbe 
roaring  sound  made  by  tbe  said  train;  tbat, 
at  tbe  time  of  and  just  before  said  collision, 
plaintiff  was  walking  on  tbe  end  of  the  cross- 
ties,  which  extended  above  the  surface  of 
tbe  earth  for  three  Inches;  that  the  imeven- 
nesB  of  tbe  surface  required  him  to  keep  a 
close  watch  at  the  ground  where  he  was 
walking;  that  at  the  time  he  wore  a  hat 
with  a  broad  and  limber  brim,  which,  on 
account  of  said  violent  wind,  was  pulled  low 
over  bis  face;  that  because  of  the  foregoing 
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tacts,  and  the  farther  fact  that  he  was  al- 
most constantly  looking  behind  him  after 
passing  the  curve  to  the  north  qt  him,  Tratcb- 
Ing  for  the  return  of  said  hand  car,  he  did 
not  and  could  not,  by  the  nae  of  ordinary 
care,  have  discovered  said  engine  and  train 
of  cars  in  time  to  have  escaped  said  ln]a> 
rles;  that  while  taming  his  gaze  from  the 
ground  where  he  was  walking  to  the  cnrve 
behind  hilm,  and  back  again,  he  viewed  the 
track  in  front  of  him  as  far  as  the  second 
crossing,  and  at  each  time  discovered  a  clear 
track,  except  vehicles  and  footmen  crossing 
same;  that  because  of  these  facts,  and  his 
right  to  presume  that  the  agents  and  serv- 
ants operating  trains  over  said  road  would 
not  Tt<date  the  ordinance  of  said  town,  or 
the  laws  in  regard  to  the  signals  for  sta- 
tions, be  felt  reasonably  secure  from  danger 
from  his  front'* 

J.  S.  Patterson  and  D.  R.  Pendleton,  for 
appellant.    Geo.  W.  Tyler,  for  appellee. 

KET,  J.  (after  stating  the  facts).  We 
think  the  court  erred  in  sustaining  the  de- 
murrer and  exceptions  to  the  plaintiffs  pe- 
tition. According  to  the  averments  in  the 
petition,  he  was  not  a  trespasser,  and  the 
defendant  owed  him  the  duty  of  ordinary 
care.  Railroad  Co.  v.  PhllUps  (Tex.  Civ. 
App.)  87  S.  W.  621;  Raih-oad  Co.  v.  Watklns 
(Tex.  Sup.)  29  S.  W.  232;  Railroad  Co.  v. 
Smith  (Tez.  Sup.)  28  S.  W.  624;  Chamber- 
lain V.  RaUroad  Co.  (Mo.  Sup.)  83  8.  W.  437. 
It  is  true,  the  petition  shows  that  he  was 
facing  the  train  that  struck  him  and  Inflict- 
ed the  injuries;  but  he  alleges  certain  facts 
in  excuse  of  his  failure  to  see  the  train  in 
time  to  avoid  injury,  and  the  question  of 
contributory  negligence  on  his  part  was  one 
of  fact,  to  be  passed  upon  by  the  Jury  under 
proper  instructions.  Furthermore,  the  peti- 
tion states  a  cause  of  action  on  the  theory  of 
discovered  imminent  peril,  and  in  that  class 
of  cases  contribatory  negligence  is  not  avails 
able  as  a  defense.  Railway  Co.  v.  Breadow, 
90  Tex.  27,  36  S.  W.  410;  Railroad  Ck>.  v. 
Wallace  (Tex.  Civ.  App.)  53  S.  W.  77. 

Judgment  reversed  and  cause  remanded. 


WHITE  et  al.  v.  SMlTH.i 

(Court  of  Civil  Appeals  of  Texas.    March  19, 
1902.) 

SURVBTS— LOCATION— BVIDBNCD—INSTROO- 
TIONS— APPEAL-PARTY   ENTI- 
TLED  TO  OBJBOT. 

1.  Where,  on  an  issue  as  to  the  location  of  a 
survey,  defendant  contended  that  a  certain 
tree  was  the  northwest  comer  of  survey  No. 
2Go,  instead  of  No.  2U6,  which,  if  true,  would 
eutitle  defendant  to  a  verdict,  and  the  court 
instructed  that,  if  plaintiff  had  shown  by  a  pre- 
ponderence  of  the  evidence  that  the  tree  was 
at  the  northwest  corner  of  No.  206,  they 
should  find  for  plaintilT,  bat  otherwise  for  de- 
fendant, defendant  could  not  complain  of  the 

<  RehearliiK  denied  April  13,  IMS. 


charge,  as  It  submitted  the  Issne  as  tevorablr 
as  it  could  be  {int. 

2.  Where  the  issue  was  whether  the  snrveyor. 
in  making  a  survey,  had  by  mistake  designattsl 
a  certain  tree  as  the  northeast  comer,  instead 
of  the  northwest  comer,  it  was  proper  to  re- 
sort to  other  calls,  lines,  etc. 

3.  Where  on  an  issue  as  to  the  location  of  t 
survey,  defendant  l>einK  eutltied  to  recover  if 
the  northwest  comer  was  at  a  certain  tree, 
he  could  not  complain  of  the  refoMU  of  in- 
structions based  on  the  theory  that  sach  tree 
was  the  northwest  comer,  where  the  court 
charged  that,  if  the  tree  was  the  northwest  cor- 
ner, the  jury  should  find  for  defendant. 

Appeal  from  district  court.  Mason  county; 
M.  D.  SUtor,  Judge. 

Action  by  O.  G.  Smith  agahist  J.  W.  White 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Stapleton  &  Meek,  for  appellants.  Wottw 
Anderson  and  Clarence  Martin,  t<x  appellee. 

JAMES,  C.  J.  The  court  charged  the  Jurj  I 
that  the  issue  was  the  true  location  on  the 
ground  of  survey  No.  268  in  the  name  of  the 
Oulf,  Western  Texas  &  Pacific  RaUroad  Com- 
pany, of  640  acres,  claimed  by  defendants  aud 
the  true  location  on  the  ground  of  atirvey  51, 
in  the  name  of  Susan  Hodges,  of  320  acres, 
claimed  by  plaintiff,  and  submitted  the  issue 
in  the  following  manner:  "If  you  find  that 
plaintifF  [Smith]  has  shown  by  a  preponder- 
ance of  the  evidence  that  the  threei;>ronge<l 
Cottonwood  described  by  the  witnesses,  sit- 
uated on  the  bank  of  the  Llano  river,  is  at 
the  true  northwest  comer  of  survey  20i 
•  •  •  then  you  will  find  in  favor  of  the 
plaintifF,  Smith.  If  you  do  not  find  as  above 
stated,  then  you  wOI  find  a  verdict  for  the 
defendants,  J.  W.  White  and  G.  W.  Uttie- 
fleld."  Defendants  contended  that  this  three- 
pronged  Cottonwood  was  the  northwest  cor- 
ner of  survey  206,  instead  Of  206,  wblch,  if 
true,  would  have  entiUed  defendants  to  a 
verdict  The  charge  unquestionably  submit- 
ted the  real  Issue  in  the  case  as  favorably  to 
defendants  as  it  could  be  put  'viz.,  by  in- 
structing a  verdict  for  defendants  If  plain- 
tiff's cuntention  that  the  tree  was  at  the 
northwest  comer  of  266  was  not  sustained  by 
a  preponderance  of  the  evidence.  Witiiout 
detailing  the  evidence,  we  may  state  that 
there  was  ample  evidence  to  support  the  ver- 
dict returned  for  plaintiff. 

The  first  assignment  we  cannot  sustain. 
There  was  no  error  In  the  charge.  If  deemed 
too  general,  more  specific  Instructions  mit;'>it 
have  become  necessary  if  requested.  The  er- 
rors alleged  in  the  other  assignments  are  in 
respect  to  refused  charges,  and  these  will  be 
treated  separately. 

The  third  assignment  relates  to  a  cfaanre 
refused,  in  effect  as  follows:  That  It  would 
not  be  proper  to  reverse  the  calls,  and  nm 
from  other  comers,  for  the  purpose  of  ascer- 
taining the  N.  W.  comer  and  the  west  line  »f 
survey  266.  if  the  Jury  should  find  from  the 
evidence  that  said  N.  W.  comer  of  sur\-ey 
2(B  aud  N.  E.  corner  of  survey  2(}G  was  ac- 
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tually  marked  an  the  ground  when  the  anr- 
vejs  were  niade,  and  that  the  other  lines  and 
comers  of  survey  206  were  not  run  and  mark- 
ed at  that  time.  The  proposition  In  appel- 
lants' brief  under  this  assignment  is  that,  un- 
less these  surveys  had  not  t>een  actually  sur- 
veyed on  the  ground,  It  was  not  proper  to  fix 
them  by  reversing  the  calls,  and,  a  comer 
(the  Cottonwood)  being  found  marked,  the 
surveys  should  be  located  by  and  from  that 
comer.  The  dispute  here  was  as  to  whether 
or  not  the  surveyor  had  made  a  mistake 
-when  In  the  field  notes  of  survey  206  he  call- 
ed for  the  Cottonwood  to  be  at  the  northeast 
comer  of  that  survey,  instead  of  calling  tor 
It  to  be  at  Ita  northwest  comer.  In  determin- 
ing this  Issne  of  mistaken  call,  resort  to  other 
calls,  Ihies,  quantity,  etc.,  of  these  and  sur- 
rounding surveys,  was  eminently  proper;  fw 
such  Issue  could  not,  In  the  nature  of  things, 
be  determined  by  said  cottonwood  alone,— 
tbat  is,  by  adopting  It  as  the  northeast  or 
northwest  comer.  The  charge  was  properly 
refused.  What  has  Just  been  said  applies, 
also,  to  the  sixth  assignment 

The  fourth  and  eighth  assigmnents  are 
alike,  and  refer  to  refused  charges.  Request- 
ed charge  Mo.  2,  which  was  refused,  reads: 
"Yon  are  instrncted  that,  if  you  find  from 
the  evidence  that  any  of  the  lines  of  survey 
266  call  for  a  fixed  and  determinate  point  in 
the  fixed  and  acknowledged  lines  of  an  older 
adjoining  survey,  then  such  point  in  the  older 
line  would  be  an  artificial  object,  and  would 
control  both  course  and  distance."  Requested 
charge  No.  S  reads:  "If  from  the  evidence  in 
this  case,  under  the  Instracttons  hereinbefore 
given  you  as  to  the  value  of  the  calls  in  a 
surrey,  and  as  to  following  the  footsteps  of 
the  surveyor,  yon  can  fix  the  lines  of  the  sur- 
vey in  harmony  with  its  calls  and  the  known 
comers;  and  yon  further  find  that  the  survey 
is  located  between  older  surveys  having 
marked  and  identified  boundaries,  and  these 
older  anrvesrs  were  called  for  in  the  field  notes 
of  the  survey,  and  you  cannot  find  the  foot- 
steps of  the  surveyor  who  located  the  survey 
on  the  ground,  on  the  course  and  at  the  dis- 
tance called  for  in  original  survey;  and  yon 
further  find  the  call  is  for  a  definite  and  fixed 
point  in  the  said  line  of  an  older  survey,— 
then  the  call  for  said  fixed  point  should  con- 
trol course  and  distance,  and  said  line  run  to 
said  fixed  point  Therefore,  it  the  testimony 
In  this  case  satisfies  your  minds  that  the 
northwest  comer  of  said  survey  No.  266  is 
marked  and  identified  on  the  ground  by  the 
three-pronged  cottonwood  tree  (if  you  find 
there  ia  such  a  marked  corner  of  said  survey); 
and  you  further  find  that  said  survey  should 
be  located  from  this  point  by  running  course 
and  distance  south  for  the  west  line  of  said 
Borvey  to  its  southwest  comer;  and  you  fur- 
ther find  that  in  running  the  course  and  dis- 
tance east  from  this  point  so  called  for  in 
tbe  field  notes  of  "said  survey,  does  not  reach 
tlie  pdnt  called  for  as  the  southeast  comer 
of  said  survey;  and  you  further  find  that  said 


point  is  in  the  west  line  of  an  older  survey, 
and  that  said  west  line  is  marked  and  Idoitl- 
fied  on  the  ground,— then  course  and  distance 
from  the  southwest  comer  of  said  survey  No. 
206  to  the  southeast  comer  thereof  should 
give  way  to  the  call  in  said  older  line,  and 
the  fact  that  in  so  extending  the  south  line  of 
said  survey  No  206  (if  It  does  extend  it) 
would  make  an  excess  of  land  in  said  survey 
No.  266  would  not  alone,  vitiate  the  said  sur- 
vey." It  is  made  plain  from  appellants'  brief 
that  both  these  charges  were  asked  from  the 
standpoint  of  defendants,— that  the  three- 
pronged  cottonwood  tree  on  the  river  should 
be  taken  as  the  basis  of  surrey  206.  In  run- 
ning from  that  tree  south  the  distance  called 
for  in  the  field  notes  of  266,  viz.,  3,837  acres, 
and  thence  east  788  varas,  as  the  distance  to 
the  west  line  of  survey  96,  this  latter  distance 
would  not  begin  to  reach  said  line.  There- 
fore defendants  wanted  the  jury  instructed  as 
in  the  above  requests.  The  charge  given  by 
the  court  was  far  more  favorable  In  this  re- 
spect to  defendants  than  these  requested 
charges.  The  latter  proceed  upon  the  theory 
that  the  pronged  cottonwood  was  the  true 
northwest  comer  of  265,  and  it  will  be  seen 
from  the  court's  cliarge  that  if  this  was 
found  to  be  the  fact,  the  Jury  were  required 
to  find  for  the  defendants  without  tortbar  In- 
quiry. 
The  judgment  la  afllrmedL 


INTERNATIONAL  &  G.  N.  B.  (X>.  v.  BIGH- 

MONO. 

(Court  of  CKvll  Appeals  of  Texas.    March  26, 

1902.) 

RAIIjROADS— FUNCINQ  TRAOKB— PUBUC  DUTY 
—  OPBNINOS  —  CONVENIBNCB  —  BVIDBNOB  — 
8T0GK  BTRAYINO  UPON  TBACK— INJURY— 
LIABILITY  —  SUPRBMB  COURT  —  DBCISIONS— 
CONFLICT  —  FBES  OF  WITNESSES  —  APPBAR- 
ANCB— SUBPCBNAS-^raSTICB'S  COURT-TRANS- 
UISSION  OF  PAPERS— APPEAL. 

1.  Sayles'  Ann.  Civ.  St  art  4628^  provides 
that  if  railroad  companies  fail  to  fence  their 
tracks,  they  shall  be  liable  for  stock  injured 
thereoD,  but  if  they  fence  their  tracks,  they 
shall  Qot  be  liable,  except  tor  injuries  from 
want  of  ordinary  care.  Articles  4427-4433 
provide  for  opeuings  in  fences,  and  require  at 
least  one  opening  where  the  fences  divide  an 
inclosure.  Articles  4434  and  4435  provide  for 
croflsiug  public  roads  and  streets.  PlaintilTB 
animals,  while  in  the  possession  of  his  tenant 
escaped  from  a  bam  and  inclosure  on  the 
premises  of  another,  and  went  upon  defend- 
ant's tracks,  through  an  opening  in  the  fence, 
and  were  killed  or  injured  by  being  struck  by 
a  train.  The  premises  were  adjacent  to  the 
track,  and  the  opening  was  one  of  convenience, 
merely,  and  not  of  necessity,  so  as  to  enable 
the  owner  of  the  premises  to  reach  the  public 
highway  on  the  other  side  of  the  tracks. 
Plaintiff  did  not  use  such  opening,  and  was 
not  a  party  to  the  arrangement  under  which 
it  was  made.  Held  that  tile  opening  t>eiDg  in- 
tended merdy  for  the  convenience  of  the  ad- 
jacent owner,  the  railroad  company  was  Uable 
as  if  the  track  had  been  left  nnfenced. 

2.  The  feen  of  a  witness  for  the  successful 
party  for  attendance  in  the  county  court,  snb- 
pa-iined  to  attend  the  trial  in  justice's  court, 
and  informed,  when   the  case   was  appealed. 
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to  attend  the  trial  tn  the  county  coart,  are 
properly  taxed  against  the  losing  [nrty;  a 
witness  haying  the  right  to  attend  withont  the 
Ubuauce  ol  a  process. 

On  Rehearing  and  on  Motion  to  Certify. 

1.  In  an  action  against  a  railroad  company 
ft>r  damagea  for  animals  killed  by  being  struck 
by  a  train,  it  appeared  that  the  animals  went 
upon  the  track  through  an  opening  in  the 
fence  of  defendant's  nght  of  way,  made  to 
enable  the  landowner  to  reach  the  highway  on 
the  other  side  of  the  tracks;  that  there  were 
other  openings  from  the  same  premises  to  the 
highway;  that  such  other  openings  were  not 
as  convenient  as  the  former;  that  the  former 
opening  was  made,  under  an  arrangement 
with  the  company,  because  it  would  be  more 
convenient  than  the  others.  Held,  that  the 
court  was  justified  in  heading  that  the  former 
opening  was  one  of  convenience,  merely. 

2.  A  decision  of  the  court  of  civil  appeals 
to  the  effect  that  openings  In  a  fence  of  a 
railroad  right  of  way  intended  merely  for  the 
conv^ence  of  the  adjacent  owner,  in  reach- 
ing a  public  highway  on  the  other  side  of  the 
track,  are  a  violation  by  the  railroad  company 
of  the  duty  of  fencing  its  tracks,  is  not  in  con- 
flict with  a  prior  decision  of  the  supreme  court 
to  the  effect  that  openings  in  such  fences  di- 
viding an  owner's  inclosure  are  not  a  violation 
of  such  duty,  and  the  former  holding  will  not 
be  certified  to  the  supreme  court  for  review. 

3.  The  statute  requiring  justices  of  the  peace 
to  transmit  to  the  county  court,  in  cases  of 
appeal,  all  the  original  papers,  orders,  judg- 
ments, etc.,  renders  subpcenas  issued  by  a  jus- 
tice in  a  case,  and  transmitted  to  the  county 
court  on  appeal,  effective  as  a  process  of  the 
latter  court,  so  that  a  witness  appearing  in 
the  county  court  in  obedience  to  it  may  de- 
mand his  fees. 

Appeal  from  Hays  county  court;  Ed.  B. 
Koiie,  Judge. 

Action  by  Thomas  Richmond  against  the 
International  &  Great  Northern  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

G.  W.  AUen,  for  appellant  Will  G.  Bar- 
ber, for  appellee. 

FISHER,  C.  J.  This  suit  was  brought  by 
appellee  to  recover  of  appellant  the  value  of 
one  horse  alleged  to  have  been  killed  by  the 
appellant's  cars  and  locomotives,  and  for 
damages  to  one  mule  alleged  to  have  been 
Injured  at  the  same  time  and  in  the  same 
manner;  appellee  charging  that  appellant 
was  a  railroad  corporation  operating  a  line 
of  railroad  at  the  point  where  the  said  stock 
were  Injured,  and  that  said  Injury  was  caus- 
ed by  the  neglisence  of  defendant  and  Its 
employes  in  oporatiiig  Its  said  cars  and  en- 
gines, and  In  failing  to  keep  In  reasonable 
repair  a  fence  along  Its  right  of  way.  Suit 
was  Instituted  In  tlie  justice  court  and  ap- 
pellee recovered  a  judgment  Appellant  ap- 
pealed to  the  county  coiut,  and  appellee  there 
obtataed  judgment  for  the  sum  of  $185,— the 
entire  amount  sued  for,— from  which  judg- 
ment appellant  brings  the  case  to  this  court 
for  review. 

The  nnimal  killed  and  the  one  Injured  were 
the  property  of  appellee.  The  animals,  when 
tn  the  possession  of  a  tenant  of  appellee, 
who  had  stopped  for  the  night  with  bis  uncle. 


who  was  a  tenant  upon  the  farm  of  Mr.  Tom 
Johnson,  were  placed  In  the  stable  tbat  he- 
longed  to  the  Johnson  farm.  Around  the 
stable  was  a  lot  fence,  which  had  a  gate 
opening  Into  a  field  owned  by  tSi.  JohnaoD. 
After  the  animals  were  placed  In  the  ataUe 
for  the  night  the  stable  door  and  tbe  gate 
that  led  hito  the  fi^d  were  closed.  Some  time 
during  the  night  the  animals  escaped  from 
the  stable  and  lot  and  entered  Johnson's  field 
through  the  gate,  and  went  across  tlie  field 
to  an  opening  In  tbe  appellant's  right  of  way 
fence,  which  separated  the  right  of  way  fron: 
Johnson's  field;  the  latter  adjoining  the  right 
of  way  on  tbe  west.  The  animals  went 
through  this  opening  in  tbe  right  of  way 
fence  onto  the  track,  where  the  horse  was 
killed  and  the  mule  Injured  by  one  of  appel- 
lant's trains.  Johnson  did  not  own  tlie  land 
east  of  the  track.  Along  the  right  of  war 
fence  upon  the  east  side  was  a  public  road. 
The  opening  in  the  fence  that  separates  tbe 
right  of  way  firom  Johnson's  inclosore  was 
put  there  for  the  convenience  of  the  latter, 
so  as  to  leave  him  a  convenient  way  to  the 
public  road  on  the  east  side  of  tbe  track. 
This  opening  and  way  was  not  <»e  of  neces- 
sity, as  there  were  accessible  to  Johnson  and 
his  tenants  other  convenient  ways  open  to 
the  public  road.  There  was  no  gate  or  bars 
to  the  opening  in  the  right  of  way  tenc^ 
through  which  the  animals  escaped,  nor  haJ 
the  opening  been  closed  for  some  time.  The 
evidence  does  not  show  that  appellee  ever 
used  the  opening  In  the  right  of  way  fence  in 
Johnson's  field,  ot  that  he  had  any  contnd 
of  the  same;  nor  does  It  appear  tbat  be  was 
a  party  to  the  arrangement  between  tbe  rail- 
way company  and  Johnson,  by  reason  of 
which  the  opening  was  made  for  the  conven- 
ience of  the  latter. 

Article  45*28,  Sayles'  Ann.  CIt.  St,  makes 
every  railroad  company  liable  to  the  owner 
for  the  value  of  stock  killed  or  injured  by 
Its  locomotives  or  cars  In  running  over  their 
respective  railways.  And  If  the  railroad  com- 
pany fence  Its  road.  It  shall  only  be  IlaUe 
in  case  of  Injury  resulting  from  want  of  ordi- 
nary care.  It  is  not  pretended  tbat  appellant 
Is  liable  by  reason  of  any  want  of  ordinal? 
care,  as  provided  for  in  the  latter  part  <^ 
that  article  of  the  statute.  Articles  4427  to 
4434  provide  for  what  are  termed  "nelghbop- 
hood  crossings,"  and  articles  4434  and  413C' 
provide  for  crossings  of  public  roads  and 
streets.  Tbe  crossings  over  the  tracks  and 
openings  in  tbe  right  of  way  fence  pfovld.J 
for  in  the  preceding  articles,  4427  to  4433.  in- 
clusive, except  the  openings  provided  for  is 
the  condudbig  part  of  article  4427.  are  tar 
the  benefit  of  the  public;  and  It  is  deer, 
from  the  facts  as  stated,  that  the  opening  ia 
appollont's  fence  in  question  does  not  fa3 
within  that  class,  for  it  was  made  solely  for 
the  use  of  Johnson,  the  owner  of  the  field 
bounding  the  track  on  the  West  and  tbe  pot>- 
11c  have  no  interest  In  it  The  concludia; 
part  of  article  44^  provides  that  If  the  rl^ 
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of  way  fence  dlTldes  any  Inclosnre,  at  least 
one  opening  shall  be  made.  And  this  has  been 
construed  to  mean  that  snch  opening  is 
solely  for  the  benefit  of  the  owner  of  the  In- 
closnre, BO  as  to  admit  access  and  passage 
to  and  from  those  parts  of  the  indosure  di- 
vided by  the  right  of  way  fence.  Railway 
Co.  V.  Hanacek.  (Tex.  Sap.)  66  S.  W.  1117. 
Xbe  opening  In  question  does  not  fall  within 
tbe  above  class,  because  Johnson's  Inclosure 
only  extended  to  the  right  of  way  fence  west 
of  the  track,  and  he  did  not  own  east  of  it 
The  opening  was  not  made  in  order  to  admit 
passage  from  one  part  of  an  Inclosure  to 
another  part.  There  was  no  Inclosure  di- 
vided by  the  right  of  way  fence.  We  have 
cited  all  the  provisions  of  the  statute  rdat- 
Ing  to  this  subject,  and  by  none  Is  the  open.>- 
lug  In  question,  placed  In  the  right  of  way 
fence  tor  the  convenience  of  Johnson,  au- 
thorized; nor  can  it  be  allowed  on  the  ground 
tliat  It  was  a  way  of  necessity,  because  the 
facts  show  that  he  was  not  entitled  to  the 
opening  for  any  such  pxupoee.  There  exist- 
ed other  convenient  ways  in  use,  open  to  the 
public  road.  Tills  state  of  facts  presents  the 
question  whether  the  railway  company  can 
be  excused  from  liability  to  the  public,  and 
persoui  other  than  the  owner  of  the  prem- 
ises for  whose  benefit  the  opoilng  Is  made, 
when  it  leaves  openings  in  its  right  of  way 
fence  where  such  openings  are  not  provided 
for  or  authorized  by  law,  or  the  owner  is  not 
entitled  to  same  as  a  way  of  necessity. 

Article  4528  creates  liability  for  all  stock 
killed  or  Injured  when  the  road  Is  not 
fenced.  And  whoi  such  is  the  case,  liabil- 
ity for  value  of  stock  killed  becomes  abso- 
lute, although  It  might  be  made  to  appear 
that  a  fence  at  that  particular  place  would 
not  have  excluded  the  animals  from  the 
track,  or  that  by  reason  of  the  circumstances 
a  fence  would  not  have  prevented  the  injury. 
Railway  Co.  v.  Hudson,  77  Tex.  497,  14  S. 
W.  158.  The  question  was  directly  passed 
upon  in  the  case  cited,  and  was,  In  effect 
also  so  decided  In  Railway  C!o.  v.  Childress, 
64  Tex.  347,  and  Railroad  Co.  v.  Cocke,  64 
T«t.  153.  A  debarment,  within  the  meaning 
of  the  statute,  is  a  fence  which  Is  reasonably 
sufficient  to  prevent  live  stock  from  going 
upon  the  track.  16  Am.  &  Bog.  Enc.  Law  (2d 
Bd.)  485;  12  Am.  &  £ng.  Enc.  I^w  (2d  Ed.) 
108L  And  the  duty  rests  upon  the  railway 
company  to  exercise  reasonable  diligence  or 
ordinary  care  to  maintain  it  In  that  condi- 
tion. 10  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  493; 
Hallway  Co.  v.  Cash  (Tex.  Civ.  App.)  28  S. 
W.  387.  The  statute  Imposing  liability  for 
failure  to  fence  does  not  apply  to  places 
where  public  necessity  and  convenience  re- 
quire they  should  be  left  rmfenced  (Railroad 
Ca  V.  Cocke,  64  T«t.  154),  or  at  places  where 
the  articles  of  the  statute  previously  men- 
tioned excuse  the  railway  from  fencing;  but, 
as  to  all  other  places.  It  is  clear  that  lia- 
hiltty  exists  If  the  fence  Is  not  erected,  and 
proper  diligence  used  to  maintain  it  in  con- 


dition to  exclude  stock  from  tlie  track. 
When  openings  are  left  in  the  right  of  way 
fence  where  the  railway  is  not  required  to 
leave  them,  or.  In  other  words,  where  they 
are  not  authorized  by  law,  the  fence  is  not 
complete;  and  it  would  be  no  defense  that 
this  condition  was  attributable  to  an  ar- 
rangement with  an  adjoining  owner,  so  far 
as  the  rights  of  the  public  or  third  parties 
may  be  atCected  by  the  failure  to  fence  at 
that  particular  place.  Statutes  such  as  ours, 
creating  liability  to  the  owner  of  stock  killed 
or  Injured  when  the  track  is  not  fenced,  are 
held  to  imply  the  duty  to  fence;  and  the 
purpose  of  such  a  law  is  not  merely  for  the 
benefit  of  the  adjoining  landowner,  but  is 
generally  for  the  protection  of  live  stock,  and' 
the  more  important  puriwse  of  promoting 
the  security  of  persons  and  property  passing 
over  the  railroads.  12  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  1066.  In  RaUway  Co.  v.  Obll- 
dress,  64  Tex.  846,  It  was  held  that  the  ob- 
ject of  the  statute  was  to  compd  railway 
companies  to  fence  their  tracks  for  the  pur- 
pose of  preventing  damage  to  live  stock,  and 
the  still  more  Important  purpose  of  protect- 
ing the  traveling  public.  This  ruling  was 
approved  In  Railway  Co.  v.  Rowland,  70 
Tex.  308,  7  S.  W.  718*  and  RaUway  Co.  v. 
Bender,  87  Tex.  100,  26  S.  W.  1047.  This  Is 
the  purpose  and  object  that  is  generally  giv- 
en to  these  statues,  and  prevails  In  the  su- 
preme court  of  the  United  States,  and,  we 
believe.  In  every  state  within  the  Union,  so 
far  as  our  investigation  has  extended,  with 
the  exception  of  two.  The  following  author- 
ities, with  many  others  that  could  be  cited, 
maintain  this  view:  Hayes  v.  Railway  Co., 
Ill  U.  S.  285,  4  Sup.  Ct?  369,  28  L.  Bd.  410; 
Railway  Co.  v.  Johnson,  59  Ind.  190;  Rail- 
way Co.  V.  Roads,  38  Kan.  641,  7  Pac.  213; 
Glllam  V.  Railway  Co.,  26  Minn.  269,  3  N. 
W.  353;  Dickson  v.  Railway  Co.,  124  Mo. 
140,  27  S.  W.  476,  26  L.  R.  A.  820,  46  Am. 
St  Rep.  433;  Blair  v.  Railway  Co.,  20  Wis. 
254;  Fordyce  v.  Jackson,  56  Ark.  697,  20  S. 
W.  528,  697;  Keyser  v.  Railway  Co.,  56 
Mich.  558,  28  N.-W.  311,  56  Am.  Rep.  405; 
Stuettgen  v.  Railway  Co.,  80  Wis.  498,  50 
N.  W.  407;  Isabel  v.  Hallway  Co.,  60  Mo. 
4&4;  Railway  Co.  v.  Grablln,  38  Neb.  90,  50 
N.  W.  706,  57  N.  W.  622;  Donnegan  v.  Er- 
hardt  119  N.  Y.  472,  23  N.  B.  1051,  7  L.  R. 
A.  627;  Sullivan  v.  Navigation  Oo.,  19  Or. 
323,  24  Pac.  408;  Welsh  v.  Railway  Oa,  63 
Iowa,  &34,  6  N.  W.  13<  Railway  Co.  v.  Beok- 
wltb,  129  U.  S.  28.  9  Sup.  Ct  207,  82  L.  Ed. 
585;  Norrls  v.  Railway  Co.,  63  Am.  Dec. 
■023;  GlUman  v.  Railway  Co.,  GO  Me.  244. 

In  Sullivan  v,.  Railway  Co.,  the  supreme 
court  of  Oregon,  and  In  Welsh  v.  Hallway 
Co.,  the  supreme  court  of  Iowa,  and  in 
Railway  Co.  v.  Beckwlth,  the  supreme,  court 
of  the  United  States,  In  construing  statutes 
which,  like  om-tt,  did  not  In  express  terms  re- 
quire railways  to  fence  their  tracks,  but 
made  tliem  liable  for  the  value  of  animals 
killed,  held  that  by  implication,  the  duty  to 
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fence  was  required.  In  order  to  protect  the 
public  as  well  as  animals.  In  Norris  t. 
Railway  Co.,  It  Is  said  tliat  tlie  duty  to  fence 
Is  not  only  for  protection  to  those  living 
contiguous  to  the  traclc,  but  for  the  public, 
and,  when  they  do  not  fence,  they  must 
know  that  injuries  may  probably  resulL 
The  court,  in  Railway  Co.  t.  Roads,  33  Kan. 
641,  7  Pac.  213,  in  construing  a  somewhat 
similar  statute  to  ours,  held  that  the  pur- 
pose of  the  statute  was  not  alone  for  the 
protection  of  domestic  animals,  but  also  to 
promote  the  security  of  persons  and  property 
passing  over  the  roads,  and  was  not  design- 
ed merely  to  protect  adjoining  owners;  that 
the  duty  to  fence  was  an  obligation  to  the 
public  generally.  To  the  same  efTect,  in  con- 
struing a  similar  statute,  is  Glllam  y.  Rail- 
way Co.,  26  Minn.  268,  3  N.  W.  353.  Hayes 
V.  Railway  Oo..  Dickson  v.  Railway  Co., 
Donnegan  t.  Brhardt,  and  some  of  the  other 
cases  cited  supra,  were  for  Injuries  sustained 
to  persons  by  reason  of  failure  of  railways 
to  fence,  and  In  which  failure  to  fence  was 
relied  upon  as  ground  of  recovery.  The  doc- 
trine as  above  announced  was  recognized, 
and  the  statute  concerning  the  duty  to  fence 
tracks  was  applied,  and  the  failure  to  com- 
ply therewith  was  regarded  as  negligence. 
In  Railway  Co.  v.  WUson,  79  Tex.  371,  15  8. 
W.  280,  11  L.  R.  A.  486,  28  Am.  St  Rep.  345, 
it  is  held  that,  in  view  of  the  law  that  per- 
mits a  railway  to  fence  Its  right  of  way,  if 
this  is  not  done,  and  derailment  of  a  train 
Is  caused  by  collision  with  an  animal  on  the 
track,  this  is  a  fact  in  a  personal  damage 
case  that  may  be  looked  to  on  the  question 
of  care.  If  the  purpose  of  the  statute  is  not 
solely  for  the  benem  of  the  adjoining  land- 
owners, but  is  also  for  the  protection  of  the 
public,  the  railway  companies  and  the  own- 
ers of  land  adjoining  the  tracks  cannot,  by 
arrangements  between  themselves,  contract 
away  the  rights  of  the  public,  or  interfere 
with  or  prevent  the  operation  of  the  statute 
at  places  where  the  road  should  be  fenced. 
The  adjoining  owner,  by  agreement  with  th« 
railway  company,  may  dispense  with  the 
performance  of  the  duty  to  fence,  so  far  as 
his  rights  may  be  affected;  but  no  such 
agreement  between  them  can  be  given  the 
effect  of  relieving  the  railway  company  of 
the  burden  imposed  by  the  statute,  when  the 
failure  to  fence  may  affect  the  rights  of  one 
not  a  party  to  such  arrangement  In  Rail- 
way Co.  V.  Thomas,  84  Ind.  196,  the  court 
says:  "A  private  way  is  not  one  hi  which 
the  public  have  an  Interest,  and  closing  it 
by  fence  or  gate  can  affect  only  the  person 
to  whom  It  .belongs.  We  are  unable  to  see 
any  principle  upon  which  railroad  companies 
can  be  absolved  from  the  duty  to  fence  such 
a  way.  If  they  are  relieved  from  fencing 
any  private  way,  where  can  any  line  be 
drawn?  For  there  are  many  kinds  of  pri- 
vate ways  differing  in  slse  and  character, 
but  all  agreeing  In  the  one  particular  that  In 
them  the  public  have  no  Interest    •    •    • 


A  railroad  company  cannot  escape  tbe  per- 
formance of  the  duty  devolved  upon  it  by 
law  by  showing  a  contract  with  an  adjacent 
landowner  to  maintain  the  fence.  Tbls  is  so 
expressly  decided  In  Raihroad  Oow  t.  Bidgev 
54  Ind.  38.  There  are  cases  holding  tliat  the 
person  who  contracts  with  the  railroad  com- 
pany, and  falls  to  perform  his  contract,  pre- 
cludes himself  from  maintaining  an  action; 
and  this,  we  think,  is  a  correct  conclusion. 
President,  etc.,  v.  Smith,  16  Ind.  102;  Bail- 
way  Co.  V.  Shimer,  17  Ind.  295.  But  the 
rule  laid  down  in  these  cases  by  no  means 
leads  to  the  conclusion  that  such  a  contract 
will  deprive  a  man  who  Is  a  stranger  to  it 
of  ttte  right  conferred  upon  him  by  law  to 
sue  the  railway  company,  and  drive  him  to 
an  action  against  the  person  with  whom  tbe 
company  contracted.  A  man  cannot  be  de- 
prived of  tils  law-given  right  by  a  contract 
to  which  he  is  a  stranger."  To  the  same 
effect  is  Glllman  t.  Railway  Co.,  60  Me.  244; 
Warren  v.  Railway  Co.,  41  Iowa,  484;  Rail- 
way Co.  v.  Williamson,  104  Ind.  154,  3  N.  E. 
814;  RaUway  Co.  v.  Todd.  36  HL  414.  In 
these  cases  where  this  principle  was  ai^Ued. 
the  stock  of  one  not  a  party  to  the  agree- 
ment between  the  railway  companies  and  the 
owners  of  adjoining  lands  trespaased  npon 
the  inclosure  of  such  adjoining  owners,  and 
from  there  went  upon  the  track  throogh 
openings  in  the  right  of  way  fence  placed 
tlkere  for  the  convenience  of  the  owner  of 
the  Inclosure.  This  principle  was  recognised 
by  the  court  hi  Railway  Ob.  t.  Bellows  (Tex. 
Civ.  App.)  39  S.  W.  1000. 

A  case  much  In  point  Is  Railway  Co.  v. 
Weesendorf  (Tex.  Civ.  App.)  39  S.  W.  132. 
which  construes  Railway  Co.  v.  Glenn  (Tex. 
Civ.  App.)  30  S.  W.  845,  to  apply  to  openings 
in  fence  where  track  divides  an  inclosure, 
but  holds  that  where  the  track  divides  the 
lands  of  two  different  owners,  and  in  the 
right  of  way  fence  on  one  side  is  placed  a 
gate  for  the  convenience  of  tbe  owner  of  the 
premises  upon  that  side,  it  la  not  such  an 
opening  as  Is  authorized  by  law,  and  that,  if 
the  animal  of  some  third  party  goes  upon 
tbe  track  through  such  gate  and  is  injured, 
the  railway  company  is  liable^  In  other 
words,  the  effect  of  the  ruling  Is  that  an 
owner  who  is  not  entitled  to  an  opening  can- 
not, by  arrangement  for  one  between  him 
and  the  railway  company,  affect  the  rights  of 
third  parties  whose  stock  may  enter  npon 
the  track  through  such  opening.  In  Railway 
Co.  v.  Peterson,  8  Tex.  Civ.  App.  368,  27  S.  W. 
969,  it  Is  held  that  a  fence  around  an  in- 
closure through  which  the  track  may  run  Is 
not  a  fencing  of  the  right  of  way,  witliin 
the  meaning  of  the  statute.  In  GiUam  v. 
Railway  C!o.,  26  Minn.  268,  8  N.  W.  353.  it 
was  held  that  the  ownership  by  the  railway 
company  of  the  section  of  land  through 
which  the  track  was  located  did  not  excuse 
It  of  the  duty  of  fencing.  In  this  case  it  was 
said:  "Of  the  cases  that  consid^  statutes  of 
this  kind,  we  think  those  are  decided  upon 
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the  better  reason  wblch  bold  that  such  stat- 
utes are  police  regulations  designed  for  tbe 
protection  of  all,  and  not  merely  rules  for  con- 
Btroctlng  division  fences  between  adjoining 
OTrnwB,  for  neglect  of  whlcb  only  an  adjoin- 
ing owner  may  complain."  In  support  of 
tills  principle  Is  cited  Corwln  y.  Railway  Co., 
IS  N.  y.  42;  Shepard  ▼.  Railway  Co.,  35  N. 
Y.  641;  Browne  t.  RaUway  Co.,  12  Gray,  55, 
71  Am.  Dec.  736;  Spence  v.  RaUway  Co.,  25 
Iowa,  139;  Railroad  Co.  v.  Townsend,  10 
lad.  38;  Stewart  v.  RaUway  Co.,  32  Iowa, 
501.  Id  RaUway  Co.  v.  White,  94  Ind.  257, 
and  Railway  Co.  v.  McOavock's  Adm'rs,  90 
Va.  507,  18  S.  E.  909,  It  Is  held  tliat  the  duty 
to  fence  Is  not  excused  because  tbe  adjoining 
landowners  may  have  erected  fences  along 
tbe  right  of  way.  In  order  to  accomplish  tbe 
purpose  of  tbe  statute,  tbe  public  and  own- 
ers of  animals  which  may  be  Injured  may 
look  to  tbe  law  for  the  measiure  end  extent 
of  the  UabUlty  of  the  raUway  companies,  and 
such  IlabUity  cannot  be  bartered  away  and 
discarded,  except  aa  to  those  who  may  con- 
sent that  It  may  be  done;  nor  can  the  duty 
Imposed  by  law  for  tbe  public  good  be  dele- 
gated upon  others  by  these  corporations,  so 
as  to  absolve  tbe  latter  from  liability  to  those 
who  do  not  by  contract,  express  or  Implied, 
assume  such  burdens.  A  private  opening  In 
the  right  of  way  fence,  placed  there  for  tbe 
benefit  of  the  owner  of  the  adjoining  in- 
closure,  may,  and  doubtless  would,  charge 
blm  with  tbe  duty  of  keepbig  It  closed  by 
gate  or  otherwise.  In  so  far  as  bis  rights  may 
be  affected;  but,  if  It  was  at  a  place  where 
a  fence  was  required,  the  duty  Imposed  by 
tbe  statute  upon  tbe  raUway  company,  so  far 
as  the  public  are  concerned,  would  require 
of  tbe  raUway  company,  In  order  to  fully  dis- 
charge that  duty,  to  see  that  such  gates  were 
closed.  Tbe  Inconvenience  to  the  raUway 
company  In  i)erforming  that  duty  Is  no  rea- 
son why,  In  tbe  intraest  of  tbe  public,  it 
should  not  be  burdened  with  It  If  openings 
were  permitted  at  any  and  every  place  In  the 
right  of  way  fence,  merely  for  the  private 
convenience  of  the  adjoining  owners,  with 
tbe  consequence  tliat  raUway  companies  wore 
thereafter  excused  from  the  exercise  of  any 
care  at  such  places  In  mabitalning  a  fence 
reasonably  calculated  to  exclude  stock  from 
tbe  track,  tbe  principal  purpose  and  object 
of  tbe  statute  would  be  defeated.  Tbe  ad- 
mission of  such  a  doctrine  would  practically 
nullify  the  statute,  which  ought  not  to  be  en- 
couraged further  than  the  advance  made  In 
that  direction  by  the  supreme  court  In  tbe 
recent  case  of  Railway  Co.  v.  Hanacek,  65  8. 
W.  1117.  If  by  such  an  arrangement  be- 
tween the  railway  company  and  the  adjoin- 
ing owner  tbe  former  may  be  excused,  tor 
tbe  same  reason  a  raUway  company  may  be 
excused  from  fencing  any  part  of  Its  track 
whenever  tbe  adjoining  owners  along  tbe 
same  may  by  agreement  reUeve  It  of  that 
duty.  Tbe  letter,  spirit,  and  purpose  of  tbe 
law  which  imposes  the  duty  to  fence  con- 


demn any  such  construction;  and  in  view  of 
tbe  positive  and  unequivocal  terms  of  the 
statute  upon  this  subject.  It  would  be  Judi- 
cial legislation,  in  tbe  nature  of  a  Judicial 
repeal,  for  this  coiurt,  or  any  other,  to  so  per- 
vert tbe  law  and  give  It  such  effect 

The  facts  of  this  case  distinguish  it  from 
RaUway  Co.  v.  Hanacek,  56  S.  W.  1117, 
where  tbe  supreme  court  In  effect  beld  that 
whwe  the  track  divided  an  Indosure,  and 
private  openings  were  left  in  the  right  of 
way  fence  for  the  convenience  of  the  owner, 
in  order  to  admit  access  to  both  sides  of  the 
Indosure,  the  railway  company  rested  under 
no  duty  to  keep  tbe  openbigs  closed,  to  third 
parties  whose  stock  may  enter  tbe  indosure 
and  wander  upon  the  track  through  such 
openings.  Tbe  futiUty  of  the  efforts  of  this 
court  possibly  amount  to  foUy,  when  atten- 
tion Is  called  to  errors  committed  by  the  su- 
preme court  In  passing  upon  questions  wblcb 
they  have  deUberately  considered,  but  in 
this  Instance  we  cannot  forbear  an  assertion 
of  our  privilege  of  directing  attention  to 
what  we  conceive  to  be  tbe  acror  committed 
by  that  court  In  deciding  Railway  Co.  v. 
Hanacek.  Tbe  law  wblcb  required  or  au- 
tliorlzed  railways  to  fence  their  tracks  was 
in  existence  long  prior  to  tbe  enactment  of 
tbe  law  which  authorized  private  openings 
In  Indosures.  It  was  not  tbe  purpose  of  the 
latter  act  to  repeal  the  former,  or  quaUfy 
and  limit  its  operation,  so  as  to  deprive  the 
pubUc  of  the  benefit  of  tbe  statute,  or  to  give 
It  an  operation  Inconsistent  with  its  object 
and  purpose.  Private  openings  In  indosures 
for  the  benefit  of  the  owners  thereof  were 
Intended  merely  for  the  convenloice  of  socb 
owners,  who,  as  between  them  and  the  rail- 
way company,  were  charged  with  tbe  duty 
of  keeping  the  same  closed.  But  if  tbe  duty 
rested  upon  the  raUway,  In  tbe  Interest  of 
tbe  public,  to  erect  and  maintain  a  fence, 
what  provision  of  tbe  law,  or  rule  of  con- 
struction consistent  with  the  general  pur- 
pose of  tbe  statute,  would  authorize  the  rail- 
way company  to  dispense  with  this  require- 
ment and  relieve  It  of  Its  duty  to  the  pubUc, 
merely  for  the  convenience  of  an  individual? 
There  is  nothing  upon  the  face  of  the  statute 
that  would  Justify  such  a  construction.  It  Is 
true,  openings  in  the  right  of  way  for  the 
benefit  of  the  individual  owners  of  Indo- 
sures are  permitted;  but  It  does  not  by  any 
means  follow  that  from  this  grant  of  statu- 
tory privUege  to  such  owners  the  impUcatlon 
necessarily  foUows  that  the  railway  compa- 
nies ceased  to  owe  any  duty  to  the  public  to 
maintain  thdr  fences.  It  is  clear  that  it  was 
not  the  purpose  of  tbe  statute  to  dispense 
with  right  of  way  fences  when  the  track  ran 
through  indosures;  and  it  is  clear,  from  the 
unquestioned  weight  of  authority  upon  the 
subject  where  statutes  similar  to  ours  have 
been  construed,  that  they  are  not  passed 
simply  for  tbe  benefit  of  adjoining  owners, 
but  for  tbe  more  enlarged  purpose  of  pro- 
tecting tbe  public.    If  this  Is  true,  it  logical- 
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ly  follows  that  when  the  supreme  court,  In 
the  Hanacek  Case,  In  effect,  held  that  when 
private  openings  were  made  for  the  conven- 
ience of  the  owners  of  the  indosures,  at  the 
request  of  the  latter,  and  that  thereafter  no 
duty  rested  upon  such  corporations  to  the 
public  at  such  places,  the  effect  was  to  prac- 
tically dispense  with  the  requirement  to  erect 
fences  through  inclosures,  and  that  any  ar- 
rangement looking  to  this  end,  made  between 
the  owners  thereof  and  the  railway  compa- 
nies, were  matters  of  private  concern.  In 
which  the  public  had  no  Interest.  It  is  be- 
lieved that  It  would  practically  defeat  the 
purpose  and  object  of  the  statute  to  relieve 
railway  companies  from  fencing  their  tracks 
whenever  the  owners  of  adjacent  lands  might 
excuse  them  from  so  doing,  or  when  such 
owners  may  fence  their  lands,  and  thereby 
bring  them  wltliln  Inclosures  through  which 
the  track  may  run.  Suppose  the  case  of  a 
railway  constructed  through  a  large  pasture 
Inclosed  by  a  fence  erected  by  the  owner, 
and  by  arrangement  between  the  latter  and 
the  railway  company,  for  the  convenience  of 
the  owner,  no  right  of  way  fence  Is  built,  or. 
If  one  Is  erected,  it  is  agreed  that  the  owner 
of  the  premises  shall  maintain  it  in  proper 
condition,  or  that  the  railway  shall  leave 
such  openings  as  the  owner  may  desire,  and 
by  reason  of  a  defect  In  the  inclosure  fence 
the  stock  of  a  third  party  should  enter  the 
pasture  and  go  upon  the  track;  It  Is  clear. 
In  such  a  case,  to  be  consistent  with  the  stat- 
ute and  principles  which  underlie  this  ques- 
tion, as  determined  by  nearly  all  the  cases 
upon  the  subject,  that  the  railway  company 
would  be  liable,  yet  the  rule  announced  In 
the  Hanacek  Case  would  excuse  It  from  lia- 
bility. If  the  duty  to  fence  cannot  be  con- 
tracted away,  and  exists  in  favor  of  the  pub- 
lic, and  a  train  is  derailed  by  reason  of  col- 
lision with  animals  that  came  upon  the  track 
at  places  where  the  fence  was  defective  or 
not  complete,  and  that  condition  existed  by 
reason  of  an  arrangement  for  the  private 
convenience  of  the  owner  of  the  adjacent 
lands,  it  is  dear,  under  some  of  the  authori- 
ties cited,  that  the  opening  left  in  the  fence 
for  the  convenience  of  the  owner  could  not 
be  interposed  as  a  defense  to  defeat  the  lia- 
bility of  the  railway  company  for  injuries 
snstnined  by  some*  one  in  the  collision.  In 
these  Instances,  and  others  of  a  like  kind 
which  could  be  given,  the  Hanacek  Case, 
logically  considered,  would  have  the  effect  of 
excusing  liability.  Where  the  opening  is  al- 
lowed for  the  private  convenience  of  the 
owner  of  the  inclosure.  it  cprtaitily  was  not 
tlie  purpose  of  the  statute,  by  the  use  of  the 
expression  "opening,"  to  altogether  dispense 
with  something  in  the  iwture  of  gates,  bars, 
or  shutters  provided  for  the  purpose  of  clos- 
ing the  opening  when  not  being  used,  in  or- 
der to  mftke  the  fence  at  thttt  point  complete. 
To  leave  such  opening  without  some  provl- 
sioh  of  this  character  being  made  would  pur- 
posely have  the  effect  of  relieving  the  rail- 


way company  from  fencing.  The  law  does 
not  say  how  wide  the  opening  shall  be,  and 
if  an  opening  is  left  such  as  may  be  provid- 
ed for  by  a  contract  between  the  railway 
company  and  the  owners,  and  no  provision 
Is  made  for  closing  It  and  keep^g  it  closed, 
stock  at  that  place  could  «iter  upon  the 
track  as  easily  as  if  there  was  no  tight  of 
way  fence  erected  at  all.  Where  such  open- 
ings are  made  for  the  convenience  of  the 
owner  of  the  adjacent  lands,  the  railway 
company,  in  order  to  guard  against  the  neg- 
ligence or  the  want  of  care  on  the  part  of 
the  owner  in  keeping  the  openings  dosed, 
could,  by  reason  of  Its  duty  to  the  public 
looking  to  that  end,  so  shape  its  contract 
with  the  owner  as  to  hold  him  liable  in  the 
event  such  company  is  held  responsible  tor 
its  negligence  In  this  respect.  And  in  cases 
where  this  exaction  cannot  be  Imposed  upon 
the  owner  of  the  premises,  and  where  the 
private  opening  is  made  for  his  benefit,  and 
he,  hy  vfrtue  of  his  duty  to  the  railway  com- 
pany to  keep  it  closed,  falls  to  do  this,  he 
might  be  held  responsible  to  the  company, 
where  his  negligence  has  caused  the  injury. 
In  keeping  with  the  policy  of  the  law,  which 
Imposes  the  burden  upon  the  railway  compa- 
ny to  fence  its  track,  the  public,  or  any  per- 
son who  may  not  be  connected  with  the  ar- 
rangement between  it  and  the  owner  of  the 
premises,  is  entitled  to  look  to  the  railway 
company  for  the  performance  of  this  duty, 
and  may  hold  it  primarily  liable  when  it 
fails  In  this  respect,  dnd  cannot  be  forced  to 
an  action  solely  against  the  defatdtlng  owner 
of  the  premises. 

It  has  been  held  (and  correctly  so)  that  the 
railway  company  must  erect  Its  fences  along 
Its  right  of  way,  and,  when  so  done,  is  only 
charged  with  ordinary  diligence  to  maintain 
them  In  proi>er  condition.  Now,  tlie  railway 
company,  in  fencing  its  track,  in  order  to 
guard  against  danger  from  private  openings 
in  its  right  of  way  fence,  could  provide 
means,  by  cattle  stops  and  guards,  In  order 
to  prevent  animals  from  wandering  upon  the 
track,  or,  In  the  absence  thereof,  could  and 
should  be  held,  in  the  Interest  of  the  public, 
to  exercise  reasonable  diligence  to  see  that 
tlie  means  used  for  closing  the  openings  in 
tlie  right  of  way  fence  are  properly  shut  and 
kept  closed.  It  Is  not  meant  by  this  that 
the  railway  company  must  have  statlontV. 
at  each  private  opening  a  watchman  .jr 
guard,  in  order  to  keep  the  same  closed:  but 
the  Idea  intended  to  he  conveyed  is  that  to 
a_ccomplish  this'  purpose,  it  must  exercise 
some  sort  of  diligence  commensurate  with 
the  requirements  of  the  law  upon  this  sub- 
ject. There  Are  places,  such  as  public 
streets,  roads,  etc.,  at  which  the  railway 
company  Is  not  required  to  fence  its  ti-ack; 
but  It  is  clear,  from  reading  the  provisions  of 
the  statute  uppn  this  subject,  and  the  deci- 
sions of  the  various  courts  where  such  stat- 
utes have  been  construed,  thqt  It  wn^  not  tlie 
purpose  to  relieve  the  railway  company  from 
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ti8ln£f  Bome  means  to  guard  Its  track  at  these 
particular  places,  so  as  to  prevent  animals 
from  entering  upon  It    The  -whole  tenor  of 
the  law  upon  this  subject  la  that  because  the 
rallinray  company  need  not,  at  a  particular 
place,  make  Its  fence  complete.  It  Is  not,  how> 
ever,  relieved  from  the  exercise  of  diligence 
at  such  places  to  guard  the  same  In  the  In- 
terest of  the  public.    If  the  burden  Is  Im- 
posed and  the  duty  Is  not  dispensed  with  at 
these  public  crossings,  why  should  It  not  be 
required  when  the  failure  to  fence  and  close 
ap  openings  Is  made  for  the  private  conven- 
ience of  landowners  adjacent  to  the  track? 
It  cannot  be  said  that  the  railway  company 
Is  absolved  from  all  duty  and  care  at  these 
particular  places,  and  that  the  public  have 
no  interest  In  the  fencing  of  the  track  at 
sucli  places.    Collisions  of  trains  with  ani- 
mals upon  the  track,  entering  through  such 
openings,  are  lust  as  likely  to  occur  as  with 
animals  entering  upon  the  track  at  public 
crossings;   and  the  disaster  to  the  traveling 
public  may  be  as  great  in  the  one  case  as  in 
the  other.    The  court  of  civil  appeals,  in  the 
case  of  Railway  Co.  v.  Glenn  (Tex.  Civ.  App.) 
30  S.  W.  845,  quotes  with  approval  so  much 
of  the  opinion  in  Adams  t.  Railroad  Co.,  26 
Pac.  439,  by  the  supreme  court  of  Kansas, 
to  the  effect:    "To  place  upon  the  railroad 
company  the  responsibility  of  keeping  the 
gates  closed  would  require  that  an  employs 
of  the  company  should  be  stationed  at  every 
crossing,  to  see  that  the  landowner  performs 
the  required  obligation  resting  upon  him  to 
close  tlie  gate  provided  for  his  special  bene- 
fit.   This  would  be  an  Impracticable  and  un- 
reasonable burden,  and  was  manifestly  not 
within  the  contemplation  of  the  legislature." 
Where  the  action  Is  brought  for  damages 
sustained  by  the  landownw  on  account  of  his 
animals  entering  upon  the  track  through  the 
open  gate,  this  rule  would  be  correct;   for 
he,  by  his  arrangement  with  the  railroad, 
has  assumed  tlie  duty,  so  far  as  he  Is  con- 
cerned, of  keeping  the  gate  clcsod,  and.  If 
he  falls  to  do  this,  he  has  no  Just  ground  of 
complaint    But  this  rule  cannot  apply  whare 
the  public  Interest  or  the  rights  of  some  third 
party  are  Involved,  and  it  Is  certainly  a  novel 
doctrine  that  public  duties  may  be  dispensed 
with   by   railroad  companies   because   they 
may  be  put  to  extra  expense  and  Inconven- 
ience In  performing  them.    Really,  from  the 
performance   of   these   duties   the   railway 
company    might   and   doubtless    would,    re- 
ceive a  corresponding  benefit  because  if  It 
exercised  reasonable  diligence  at  these  par- 
tlculnr  places  to  keep  such  openings  closed. 
In  order  to  prevent  stock  from  entering  upon 
the  track,  collisions  with  which  are  the  fre- 
quent causes  of  derailment  of  trains,  It  would 
b.ive  a  tendency  to  prevent  accidents.    The 
consequence   necessarily   follows    that   from 
every  wreck  or  derailment  of  trsdns  some 
rt.'image  off  loss— more  or  less— Is  sustained 
l>y  the  railway  companies.    As  indicated  in 
a  mevloua  portion  of  this  opinion,  after  the 


fence  is  once  erected  the  railway  company 
Is  only  charged  with  the  exercise  of  ordinary 
care  in  maintaining  It  in  a  proper  condition, 
so  as  to  exclude  stock  from  the  track.  The 
intimation  in  the  Kansas  case  quoted  as  to 
the  burden  of  diligence  that  would  be  im- 
posed upon  railway  companies  in  ordor  to 
perform  tbelr  duty,  to  the  extent  of  keeping 
watchmen  at  each  private  crossing,  would 
not  under  the  rule  that  prevails  In  this  state, 
be  absolutely  required.  If  the  openings  in 
the  fence  were  once  provided  with  the  proper 
means  of  closing  the  same,  the  railway  com- 
pany at  such  places  would  only  be  required 
to  exercise  ordinary  care  to  see  that  the 
means  for  closing  were  In  proper  condition, 
and  also  to  exercise  like  care  to  see  that 
they  were  properly  kept  dosed.  The  duty  at 
these  points  would  be  no  greater  than  that 
of  maintaining  the  right  of  way  fences  along 
the  road.  As  said  in  Railroad  Commission  of 
Texas  v.  Houston  &  T.  C.  R.  Co.,  16  Tex. 
Civ.  App.  137,  40  8.  W.  626,  1052,  In  their  re- 
lation to  the  public,  many  duties  are  imposed 
upon  railway  companies,  the  observance  of 
which  might  and  doubtless  would,  cause 
some  extra  expense  and  Inconvenience,  but 
this  fact  has  never  been  recognized  as  an 
excuse  for  the  failure  or  refusal  to  perform 
these  duties  when  the  Interest  of  the  pub- 
lic required  their  observance. 

We  have  great  respect  for  our  supreme 
court,  and  generally  defer  to  their  superior 
learning  and  ability,  and  most  usually  acqui- 
esce, without  murmur,  In  tbelr  decisions. 
It  Is  in  no  captious  spirit  that  this  contention 
Is  made,  but  solely  with  a  view  to  drawing 
attention  to  this  question,  so  that  if  again 
presented,  the  suggestions  made  may  be  con- 
sidered. 

Our  statute  evidently  intends  (and  those 
of  other  states  that  are  similar  have  been  so 
construed)  to  make  the  railway  companies 
liable,  although  the  ammals  injured  were 
upon  the  track  contrary  to  the  wishes  of  the 
company,  and  were  technically  trespassing. 
The  general  rule  upon  this  subject  where 
liability  Is  made  to  depend  upon  statute, 
when  a  right  of  way  fence  Is  not  erected,  Is 
that  the  railway  companies  are  liable,  al- 
though the  animals  Injured  may  trespass 
upon  the  Inclosure  from  which  they  enter 
upon  the  track.  16  Am.  &  Kng.  Enc.  Law, 
495;  GlUam  v.  Railway  Co.,  26  Minn.  268,  3 
N.  W.  853;  Railway  Co.  v.  Roads,  33  Kan. 
642,  7  Pac.  213;  Spinner  v.  Railway  Co., 
67  N.  y.  153;  Searles  v.  Railway  Co.,  35 
Iowa,  490;  WItthouse  v.  Railway  Co.,  04  Mo. 
523.  In  Corwin  v.  Railway  Co.,  13  N.  Y. 
42-54,  It  Is  said  the  law  requires  railruad 
companies  to  Inclose  their  tracljs  with  fences, 
to  prevent  animals  from  coming  on  the 
tracks,  and  that  one  method  provided  for  se- 
curing that  object  Is  the  provision  charging 
the  companies  with  damages  for  InJurU'.s 
done  to  animals,  and  that  It  is  not  material 
from  whence,  and  under  what  circumstan- 
ces, the  animals  enter  upon  the  track,  pro- 
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vided  they  are  enabled  to  get  there  by  the 
absence  of  fences  or  cattle  guards.  In  the 
absence  of  a  stock  law  which  Is  enforced  to 
preTent  animals  from  leaving  the  premises 
of  tlielr  owners,  It  may  be  expected  that  ani- 
mals, by  reason  of  their  Instinct  will  like- 
ly wander  Into  Inclosures  which  are  Inviting- 
ly left  open,  or  not  securely  fenced.  Und^ 
such  circumstances,  they  are  not  so  re- 
garded as  trespassers.  In  the  sense  that  no 
duty  or  care  need  be  exercised  by  the  owner 
of  the  premises  or  the  railway  company, 
looking  to  their  protection.  This  rule  has 
been  applied  in  a  variety  of  instances,— even 
to  the  protection  of  children  of  Immature 
years  who  may  wander  into  places  of  danger 
left  open  and  unguarded  by  the  owner  of 
the  premises.  Railway  Co.  v.  McDonald, 
152  U.  S.  27&-280,  14  Sup.  Ct  610,  38  L.  Ed. 
434. 

The  deductions  to  be  drawn  from  the  e^- 
dence  sufficiently  indicate  that  the  injuries 
which  subsequently  developed  upon  the  mule 
were  attributable  to  coUlalon  with  the  train. 

We  rule  against  appellant  on  the  subject 
of  taxing  costs  in  the  item  of  witness  fees. 
The  witnesses  were  duly  subpoenaed  to  at- 
tend the  Justice's  court,  and  were  informed, 
when  the  case  was  appealed,  to  also  attend 
the  county  court,  which  they  did,  without 
the  service  upon  them  of  additional  subpoe- 
nas. So  far  as  the  disposition  of  this  ques- 
tion Is  concerned,  it  Is  only  necessary  for  ua 
to  state  that.  In  our  opinion,  the  facta  stated 
by  the  trial  court  In  the  order  entered  in  dl»- 
posing  of  this  qxiefttlon,  in  ^ect;  show  that 
the  witnesses  waived  the  Issuance  of  subpoe- 
nas, and  that  conduct  was  tantamount  to  an 
agreement  to  attend  the  county  court  as  wit- 
nesses without  the  necessity  of  further  sub- 
poenas. The  stetute  authorizes  a  subpoena 
to  be  issued  for  a  witness,  but  there  is  noth- 
ing In  the  statute  that  forbids  the  witness  to 
waive  the  issuance  of  such  process,  and  to 
attend  upon  the  trial  In  obedience  to  such 
waiver.  And  when  such  is  the  case,  we 
think  he  is  entitled  to  his  witness  fees,  which, 
like  other  costs,  should  be  taxed  against  the 
unsuccessful  party. 

Judgment  afiSrmed. 

On  Rehearing  and  on  Motion  to  Certify. 

(April  4,  1902.) 

In  the  written  argument  on  motion  for  re- 
hearing, counsel  for  appellant  makes  this 
statement:  "We  respectfully  submit  that  the 
court  is  not  Justifled,  under  the  facts  In  this 
case,  in  finding  that  there  were  accessible  to 
Johnson,  the  owner  of  the  land  adjoining  ap- 
pellant's right  of  way  where  the  animals 
went  upon  the  track,  and  his  tenanta,  other 
convenient  ways  open  to  the  public  road. 
According  to  the  testimony  of  William  Creed, 
the  uncle  of  the  young  man  who  had  the 
stock  in  charge  at  the  time  of  the  alleged  In- 
Jury,  the  upper  croeslnR,  nenr  the  upper  side 
of  the  field,  is  In  bad  condition,  and  is  hardly 


ever  used."  In  reply  to  this  Btatemoat,  we 
copy  from  the  statemaat  of  facts  the  fol- 
kyvring  evidence,  as  appears  In  the  record: 
"There  was  a  crossing  and  opening  upon  the 
ui>per  side  of  the  field,  that  went  out  to  the 
public  road,  besides  this  opening  where  the 
animals  went  upon  the  right  of  way.  OTIiere 
was  also  an  opening  or  gate  at  the  Harwood 
house  to  get  into  the  public  road  from  the 
field  where  my  uncle  lived."  The  uncle  re- 
ferred to  here  Is  William  Greed,  mentioned 
in  the  above  statement  of  appelant  Again, 
as  shown  by  the  record,  Mr.  Johnson,  the 
owner  of  the  premises,  testified:  "Tbae  is 
another  crossing  at  the  upper  side  of  the 
field,  but  It  is  not  as  convenient  as  the  one 
I  am  talking  about."  (This  latter  croeslng  is 
the  one  where  the  animals  entered  upon  the 
tra4&)  In  speaking  of  the  crossing  where 
the  animals  went  upon  the  track,  the  witness 
testified  as  follows:  "I  asked  the  section 
foreman  to  repair  this  crossing,  and  fix  it  so 
that  we  could  cross  there,  because  it  was 
more  convenient  for  us  to  get  In  and  out  to 
the  public  road  which  led  to  San  Marcos  at 
this  point.  At  the  time  I  asked  the  foreman 
to  fix  this  crossing,  I  had  another  leading  ont 
into  this  same  road,  and  could  also  go  out  at 
the  Harwood  house.  This  last  way  was 
nearer,  but  we  had  an  extra  gate  to  go 
through."  A  comparison  of  this  evidence 
with  the  above  statement  of  the  apiiellant 
characterizes  the  latter,  and  it  is  needleaa  for 
us  to  further  comment  upon  it 

There  Is  also  In  the  motion  to  certify  the 
question  to  the  supreme  court  a  farther  state- 
ment that  the  facte  stated  by  this  court  were 
not  justifled  by  the  evidence  In  the  case. 
This  is  all  that  counsel  says  upon  this  sub- 
ject and  does  not  undertake  to  point  oat 
any  particular  finding,  other  than  that  pre* 
vlously  mentioned,  that  is  not  sustained 
by  the  evidence.  This  goieral  statement  is 
as  Inaccurate  as  the  specific  statement  here- 
tofore noticed,  which  is  disproved  by  the 
evidence  copied  from  the  record.  There  is 
not  a  statement  of  fact  in  the  opinion  that 
is  not  supported  by  the  evidence.  The  evi- 
dence shows  conclusively,  beyond  dispute; 
—beyond  room  for  contention,— that  the 
opening  In  question  was  one  of  mere  conven- 
ience, to  afford  a  convenient  way  to  Johnson 
and  his  tenanta  to  the  public  road.  A  way 
of  necessity  must  be  more  than  one  of  con- 
venience. If  the  owner  of  the  land  can  nse 
another  way,  he  cannot  claim  by  ImplicatioD 
the  right  to  pass  over  that  of  another  to  get 
to  his  own.  Allen  v.  Carleton,  29  Tex.  78, 
94  Am.  Dec.  260;  Hall  v.  City  of  Austin 
(Tex.  Civ.  App.)  48  S.  W.  55;  19  Am.  &  Eng. 
Enc.  Law  (Ist  Ed.)  06.  "The  right  of  way 
from  necessity  over  the  land  of  another  is 
always  of  strict  necessity,  and  this  must  not 
be  created  by  the  party  claiming  the  right 
of  way.  It  never  exlste  where  a  man  can 
get  to  his  own  pro];>erty  through  his  own 
land.  That  the  way  through  his  own  land 
Is  too  steep  or  too  narrow  does  not  altw  the 
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case.  It  is  only  where  there  Is  no  way 
through  hla  own  land  that  the  right  of  way 
ever  the  land  of  another  can  exist  That  a 
person  claiming  a  way  of  necessity  has  al- 
ready one  way  is  a  good  plea  in  bav  to  the 
plalntlfT."  This  is  the  language  of  the  court 
in  McDonald  t.  Lindall,  3  Bawle,  492.  To 
the  same  ettect  is  Morgan  t.  Menth,  00  Mich. 
33S,  27  N.  W.  009,  and  other  cases  that  might 
be  cited.  The  court,  in  Smyles  v.  Hastings, 
22  N.  Y.  223,  says:  "There  can  be  no  impli- 
cation of  a  grant  of  a  right  of  way  of  ne- 
cessity wh»'e  the  grantees  have  the  means 
of  obtaining  access  to  the  lands  granted  with- 
out trespassing  on  the  adjoining  lands  of  the 
grantor  or  the  property  of  a  stranger.  If 
they  can  be  approached  from  a  public  high' 
way,  or  by  passing  through  adjoining  lands 
of  the  grantee,  no  right  of  necessity  would 
be  implied."  From  the  rule  thus  announced, 
together  with  the  evidence  upon  this  subject, 
this  court  was  clearly  justified  in  the  conclu- 
sion that  the  opening  in  the  right  of  way 
fence,  and  the  way  from  there  to  the  public 
road,  was  not  one  of  necessity;  and  the 
opening  la  question  could  not  be  justified 
upon  this  ground,  because  it  was  clearly 
shown  that  it  was  merely  for  the  conven- 
ience  of  the  owner  of  the  adjoining  lands 
west  of  appellant's  right  of  way. 

It  is  Insisted  in  the  request  to  certify  that 
the  disposition  of  this  case  by  this  court  is 
hi  conflict  with  the  decision  of  the  supreme 
court  in  Ballway  Co.  ▼.  Hanacel:,  65  8.  W. 
1117,  and  the  same  case  as  decided  by  the 
court  of  dvU  appeals  in  66  8.  W.  038,  and 
also  in  conflict  with  the  case  of  Railway  Co. 
V.  Chenauit  (Tex.  Civ.  App.)  60  8.  W.  55; 
and  the  statement  is  also  made  that  we  have 
attempted  to  overrule  the  dedBion  <^  the 
supreme  court  in  the  Hanaceic  Case,  supra. 
In  the  Hanacek  Case,  in  the  latter  part  of  the 
opinion  of  the  supreme  court,  occurs  this 
statement:  "Of  com-se,  our  decision  does 
Dot  apply  to  those  cases  where  openings  or 
intervals  In  fences  not  authorized  by  law 
have  been  made."  This  and  other  expres- 
sions in  the  opinion  are  applicable  to  -  the 
case  before  us,  and  support  us  In  the  con- 
clusion reached  by  us  in  deciding  this  case. 
There  is  little  ambiguity.  In  our  opinion.  It 
seems  to  us  that  it  can  be  easily  understood 
to  apply  to  a  state  of  facts  which  shows  that 
the  opening  through  which  the  animals  went 
upon  the  track  was  not  one  provided  for, 
permitted,  or  authorized  by  law.  Nor  could 
it  be  granted  on  the  ground  that  it  was  one 
of  necessity.  In  the  case  before  us,  the  a{>- 
pellanfs  road  did  not  divide  an  inclosure, 
and  the  opening  was  not  for  the  purpose  of 
permitting  tJbe  owner  of  the  premises  to  go 
from  one  part  of  his  grounds  to  that  upon 
the  opposite  side  of  the  traclc.  It  is  not  pre- 
tended that  it  was  a  public  crossing  or  a 
neighborhood  crossing,  and  that  the  opening 
was  made  for  any  such  purpose;  but,  beyond 
dispute,  it  is  shown  that  it  was  placed  there 
for  the  private  use  of  the  owner  of  the  prem- 


ises west  of  the  appellant's  right  of  way.  In 
the  cases  with  which  the  appellant  contends 
ours  is  in  conflict,  it  Is  indisputably  shown 
by  the  facts  that  the  railway  ran  through  in- 
closures,  and  that  the  openings  were  irat 
there  for  tlie  purpose  of  affording  a  way  to 
and  from  the  premises  and  inclosures  divid- 
ed by  the  right  of  way.  These  were  in- 
stances in  which  the  ownws  of  the  premises 
were  entitled  to  the  opening  as  a  means  of 
way  from  one  x>art  of  the  inclosure  to  the 
other.  Here  the  case  is  entirely  different, 
for  the  reason,  as  stated  before,  that  the 
right  of  way  and  track  do  not  divide  an  in- 
closure. What  we  said  concerning  the  Han- 
acek Case  was  a  mere  matter  of  criticism, 
and  not  l>ecause  it  conflicted  with  the  case 
we  were  called  upon  to  decide.  We  avail- 
ed ourselves  of  the  privilege  of  merely  criti- 
cising a  decision  of  the  supreme  court  which 
we  were  of  the  opinion  was  not  correctly  de- 
cided. 

On  the  question  of  witness  fees,  it  is  in- 
sisted that  the  disposition  that  we  make  of 
this  subject  Is  in  conflict  with  the  decision 
of  the  supreme  court  in  Sapp  v.  King,  66 
Tex.  570,  1  8.  W.  466,  and  Flores  v.  Thorn, 
8  Tex.  377.  We  do  not  so  construe  those 
decisions.  The  case  is  clearly,  in  our  opin- 
ion, different  from  Flores  v.  Thorn.  There 
are  some  expressions  In  the  citse  of  Sapp  v. 
King  which  have  a  tendency  to  support  the 
contention  of  appellant,  but,  when  compar- 
ed with  the  facts  shown  in  the  order  of  the 
trial  com-t  In  ruling  upon  this  subject,  a  dif- 
ferent case  is  shown.  In  Sapp  v.  King  it  is, 
in  effect,  held  that  a  witness  cannot  justify 
his  attendance  in  obedience  to  a  subpoena  in 
a  case  where  the  law  did  not  authorize  the 
issuance  of  such  process.  In  this  case  the 
law  did  authorize  a  subpoena  to  be  issued, 
and  we  think  that  Sapp  v.  King  is  correct  in 
the  proposition  that  a  subpoena  could  not  be 
waived  by  a  witness  in  a  case  where  the 
law  did  not  authorize  one  to  be  Issued;  but 
where  the  witness  resides  in  the  county 
where  the  case  is  pending  the  law  author- 
izes a  subpoena  to  be  issued,  requiring  bis 
attendance  upon  the  trial,  and  we  do  not 
see  why  he  may  not  waive  the  issuance  of 
such  process,  and  by  agreement  do  that 
which  the  law  could  compel  him  to  do,— 
that  is,  attend  the  trial  as  a  witness.  But, 
however,  if  we  are  wrong  in  this  conclusion, 
we  think  the  ruling  of  the  court  may  be 
maintained  upon  the  ground  that  the  8ul>- 
poena  issued  from  the  justice's  court,  in  obed- 
ience to  which  the  witness  attended  the  trial 
there,  and  thereafter,  in  obedience  to  the  same 
process,  attended  the  trial  in  the  county  court, 
was  sufficient  to  entitle  him  to  his  witness 
fees.  The  evident  object  of  this  requirement 
is  that  the  original  papers  shall  serve  some 
purpose  in  the  county  court,  and  nothing  can 
be  gained  by  sending  the  subpcenas  there,  un- 
less It  was  intended  that  they  should  be 
regarded  as  process  showing  what  witnesses 
were  summoned.    The  statute  requires  that 
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the  Justice  of  the  peace  before  whom  the  case 
Is  tried  shall  transmit  to  the  county  court, 
to  which  the  case  Is  appealed,  all  the  original 
papers,  together  with  copies  of  bis  orders. 
Judgments,  etc.  After  the  cases  reached  the 
county  court,  it  is  clear  that  depositions  that 
have  been  used  upon  trial  In  the  Justice's 
court  need  not  be  again  talcen.  Although 
the  trial  is  de  novo  in  the  county  court,  the 
statute  does  not.  In  terms,  require  that  any 
new  process  shall  issue  after  the  case  reaches 
that  com't;  and  it  is  In  harmony  with  econ- 
omy to  hold  that  all  the  process  issued  by  the 
Justice  of  the  peace  may  be  kept  alive,  in 
order  to  require  the  parties  and  witnesses 
to  appear  In  the  court  to  which  the  case  Is 
appealed.  If  the  witnesses  will  appear  and 
do  appear  in  the  county  court  In  obedience 
to  the  sulqpcenas  Issued  from  the  Justice's 
court,  it  would  clearly  be  to  the  interest  of 
the  litigants,  so  far  as  the  saving  of  costs 
and  expenses  is  concerned.  It  is  true,  a 
subpoena  could  have  issued  from  the  county 
court  to  require  tlie  attendance  of  tliese  wit- 
nesses; but,  when  they  appeared  In  obed- 
ience to  the  subpoena  issued  from  the  Jus- 
tice's court,  we  cannot  well  see  bow  either 
of  the  parties  could  complain. 
Motions  overruled. 


HBINEMEIER  et  al.  ▼.  ARLITT. 
(Court  of  Civil  Appeals  of  Texas.     April  2, 

1902.) 

INFANTS-.OUARDIANSH1P-PERS0NS  KNTITLKD 

—NEXT  OF  KIN— RIGHT  OF  STEPMOTHER 

—LJBrrTERS— REVOCATION. 

1.  Under  Rev.  St.  1885,  art.  1917,  relating 
to  estates  of  decedents,  and  providing  for  the 
revocation  of  letters  previously  granted  on  ap- 
plication of  one  whose  right  is  prior,  and  wlio 
has  not  waived  such  right  and  is  not  disquali- 
licd;  and  article  2558,  directing  that  the  pro- 
visions governing  estateo  of  decedents  shall 
govern  guardianshiiis,  when  applicable,  —  the 
next  of  Kin  of  a  minor,  being  entitled  to  his 
guardianship  in  preference  to  a  stepmother, 
may  attaclc  her  appointment  as  guardian,  and 
have  her  letters  revolted. 

2.  Rev.  St.  1895,  art.  2575,  provides  that, 
where  the  parents  of  a  minor  live  together, 
the  father  is  the  natural  guardian;  article  2576 
directs  that,  where  the  parents  do  not  live  to- 
gether, their  rights  are  equal,  and  the  guard- 
iaaship  shall  be  assigned  to  either,  considering 
the  interest  of  the  child  alone;  article  2577  de- 
clares that,  where  one  of  the  parents  is  dead, 
the  survivor  is  the  natural  guardian  of  their 
children,  and  entitled  to  guardianship;  article 
2579  provides  that,  where  the  minor  is  an  or- 
phan, the  nearest  ascendant  in  the  direct  line 
of  such  minor,  if  not  disqualified,  is  entitled  to 
the  guardianship;  and  article  2581  requires 
that,  if  the  orphnii  has  no  ascendant  in  the  di- 
rect line,  the  guardianship  shall  be  given  to  the 
ncare.st  of  Itin  in  the  collateral  line  who  comes 
immediately  after  the  presumptive  heir  of  the 
orphan.  Held,  that  as  between  a  stepmother 
of  a  minor  and  an  uncle  in  whose  favor  the 
nearest  blood  relations  of  such  minor  have 
waived  their  right  to  guardianship,  and  who 
is  not  disqualified,  the  ancle  is  entitled  to  the 
appointment,  as  "parent,"  within  the  statutes, 
does  not  include  a  stepfather  or  stepmother. 

3.  Where  a  person  designated   by  Rev.  St. 


1S85,  art.  2.'i75  et  sea.,  as  havinr  the  prior 
right  of  guardianship,  is  not  disqualified  by  ar- 
ticle 2585,  prescribing  who  shall  not  be  ap- 
pointed fniardians,  such  person  is  entitled  to 
the  gnardiansiiip,  though  the  court  may  be  o[ 
opinion  that  some  other  person  not  given  pref- 
erence by  the  statute  may  better  fill  the  posi- 
tion. 

Appeal  from  district  court,  Comal  connty: 
L.  W.  Moore,  Judge. 

Action  by  Emil  Heinemeier  and  others 
against  Louisa  Arlltt.  From  a  Judgment  in 
favor  of  defendant,  plaintiffs  appeaL  Re- 
versed. 

This  suit  involves  a  contest  over  the  right 
to  be  appointed  guardian  of  the  persons  and 
estates  of  William  and  Max  Arlitt,  minors. 
It  originated  in  the  county  court,  but  was 
appealed  to  the  district  court,  where  Judg- 
ment was  rendered  awarding  the  guardian- 
ship to  Mrs.  Louisa  Arlltt.  From  thia  Judg- 
ment an  appeal  has  been  prosecuted.  The 
trial  court  filed  the  following  flndings  of  fact: 
"(1)  The  minors,  Max  and  Wm.  Arlltt,  are 
13  and  11  years  old.  Tbelr  fath»  and  moth- 
er are  both  dead.  Their  mother  was  the 
first  wife  of  Hermann  Arlltt,  their  father. 
After  their  mother  died,  tbelr  fattier  mar- 
ried Louisa  Helmke,  who  is  now  Louisa  Ar- 
litt, and,  on  one  side,  contends  for  the  persons 
and  estates  of  the  said  minors.  Hermann 
Arlltt,  the  father  of  the  minors,  died  about 
a  year  ago.  (2)  Louisa  Ariitt  Is  no  blood 
relative.  In  any  degree,  to  said  minors.  (3) 
Emil  Heinemeier,  the  other  applicant  for 
guardianship.  Is  the  uncle  of  said  minors, 
on  the  mother's  side.  He  is  a  farmer:  in- 
dustrious and  honorable;  is  married.  His 
wife  is  a  good  housewife.  He  owns  a  home- 
stead about  three  miles  from  New  Braunfels, 
which  is  an  improved  farm.  He  has  l>een 
married  eight  years,  and  has  no  children. 
There  is  a  school  about  1,000  yards  from  his 
home.  He  and  his  wife  are  both  desirous 
of  having  the  guardianship  of  the  persons 
and  estates  of  said  minors,  who  live  with 
them.  They  would  make  good  and  compe- 
tent guardians,  and  would  furnish  said  mi- 
nors a  good  home,  and  he  is  not  disqualified. 
(-1)  Henry  Heinemeier  is  the  grandfather  of 
said  minors  on  their  mother's  side,  his  wife 
being  dead.  Paulina  Arlitt  Is  the  gr.-.ud- 
mother  of  said  minors  on  their  father's  side, 
her  husband  being  dead.  The  said  two 
grandparents,  Joined  by  the  brothers  of  said 
minors'  father,  all  Join  and  ask  that  Emil 
Heinemeier  be  appointed  guardian  in  prefer- 
ence to  Louisa  Arlltt  They  are  willing  to 
take  the  guardianship  themselves,  but  waive 
their  right  thereto  in  favor  of  Emil  Heine- 
meier, but  not  in  favor  of  Louisa  Arlitt 
None  of  them  are  disqualified.  (5)  Louisa 
Arlitt  was  oppolnted  guardian  of  the  estates 
and  persons  of  the  said  minors  after  due 
and  legal  notice  by  the  county  court  of  Co- 
mal coimty,  but  she  filed  no  inventory  and 
appraisement  in  the  time  required  by  law; 
and  this  was  on  account  of  the  fact  that  E. 
Heinemeier  filed  an  application  for  guardian- 
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sblp  before  said  time  expired,  and  after  the 
adjournment  of  court  (6)  Hermann  Arlltt 
and  the  mother  of  said  minors  owned  a  lot 
in  Kew  Brauofels,  which  is  the  homestead. 
During  the  life  of  said  mother  a  blacksmith 
shop  was  built  thereon,  and  the  residence 
was  nearly  completed  when  their  mother 
died.  Their  mother  contributed  $500  to- 
wards said  buildings,  which  she  received 
from  her  father.  Hermann  finished  the  resi- 
dence while  a  widower.  When  be  married 
the  present  {guardian,  be  had  some  debts. 
Lonisa  Arlitt  claims  that  they  were  debts  on 
said  homestead,  that  over  |1,000  of  the  mon- 
ey she  received  from  her  father  was  used 
to  pay  ofT  said  debts,  and  that  she  has  an 
interest  in  said  homestead  to  said  amount. 
Hermann  Arlltt  was  insured  to  the  amount 
of  fl,000  while  his  first  wife  was  living. 
He  transferred  one-half  of  this  to  his  sec- 
ond wife,  Louisa  Arlltt  and  she  claims  that 
$500  of  said  insurance  belongs  to  her,  and 
the  other  $500  to  said  minors.  (7)  Louisa 
Arlitt  the  stepmother  of  the  said  two  boys, 
since  the  deatb  of  th^r  father  has  bad 
charge,  custody,  and  care  of  them.  In  all 
respects  she  has  treated  them  with  great 
kindness,  and  fulfilled  all  of  her  duties  as  a 
mother  to  them;  sending  them  to  the  public 
school  In  the  town  of  New  Braunfels,  where 
they  live.  She  treated  them  just  as  she  did 
her  own  five  year  old  son.  She  has  manl- 
fested  and  expressed  great  love  and  affection 
for  them.  And  they  both  manifest  and  ex- 
press great  affection  and  love  of  her,  as 
though  she  was  their  natural  mother;  and 
they  showed  to  the  court  that  they  wanted 
to  live  with  her,  instead  of  Emii  Helnemeier. 
(8)  The  court  finds  that  Louisa  Arlltt  Is  a 
proper  person  to  have  the  custody  and  care 
of  the  said  two  boys  and  their  estate,  and 
would  be  a  better  guardian  for  them  than 
Emil  Helnemeier.  And  Judgment  Is  accord- 
iugly  entered  appointing  her  guardian." 

F.  J.  Slaier,  for  appellants.  Aug.  B.  Alt- 
gelt  and  H.  J.  Huck,  for  appellee. 

KEY,  J.  (after  stating  the  facts).  A  cor- 
rect decision  of  this  case  involves  a  construc- 
tion of  the  following  provisions  of  the  pro- 
liate  law  of  this  state  (Rev.  St  1896): 

"Art  1917.  Where  letters  have  been  grant- 
ed to  one,  and  another,  whose  right  thereto 
Is  prior,  and  who  has  not  waived  such  right 
and  who  is  not  disqualified,  makes  applica- 
tion for  letters,  the  letters  previously  granted 
shall  be  revoked  and  other  letters  shall  be 
granted  to  tbe  person  thus  entitled." 

"Art.  2558.  The  provisions,  niles  and  regu- 
lations which  govern  estates  of  decedents, 
shall  apply  to  and  govern  such  guardianships, 
whenever  the  same  are  applicable  and  not 
Inconsistent  with  any  of  the  provisions  of 
this  tiOe." 

"Art  2575.  Where  the  parents  of  the  mi- 
nor live  together  the  father  is  the  natural 
guardian  ot  the  person  of  the  minor  children 


by  the  marriage,  and  Is  entitled  to  be  ap- 
pointed guardian  of  their  estates. 

"Art  2570.  Where  the  parents  do  not  live 
together,  their  rights  are  equal,  and  tbe 
guardianship  of  their  minor  children  shall  be 
assigned  to  one  or  tbe  other,  according  to 
tbe  circumstances  of  each  case,  taking  into 
consideration  tbe  interest  of  the  child  alone. 

"Art  2577.  Where  one  of  tbe  parents  is 
dead,  tbe  survivor  Is  tbe  natural  guardian 
of  the  persons  of  tbe  minor  children,  and 
entitled  to  be  appointed  guardian  of  their  es- 
tates. 

"Art  2678.  The  surviving  parent  of  a  mi- 
nor may,  by  will  or  written  declaration,  ap- 
point any  person  not  disqualifled  to  be  guard- 
ian of  tbe  persons  of  bis  or  her  children  after 
the  death  of  such  parent;  that  such  person 
shall  be  entitled  to  be  appointed  guardian  of 
ttieir  estates'  also  after  the  deatb  of  sucb 
parent 

"Art.  2579.  Where  the  minor  Is  an  or- 
phan, and  no  one  has  been  appointed  by  tbe 
parent  to  be  the  guardian  of  such  minor,  as 
provided  in  tbe  preceding  article,  the  nearest 
ascendant  in  tbe  direct  line  of  sucb  minor,  if 
not  disqualified,  is  entitled  to  the  guardian- 
ship of  both  the  person  and  estate  of  such 
minor. 

"Art.  2580.  If  there  be  more  than  one 
ascendant  in  tbe  same  degree  in  the  direct 
line,  they  are  equally  entitled,  and  the  guard- 
ianship shall  be  given  to  one  or  tbe  other, 
according  to  circumstances,  taking  Into  con- 
sideration tbe  Intereet  of  the  orphan  alone. 

"Art  2581.  In  case  the  orphan  has  no 
ascendant  In  the  direct  line,  tbe  guardianship 
shall  be  given  to  tbe  nearest  of  kin  in  tbe 
collateral  line,  who  comes  immediately  after 
the  presumptive  heir  or  heirs  of  tbe  orphan; 
and  if  there  be  two  or  more  in  tbe  same  de- 
gree, the  guardianship  shall  be  given  to  one 
or  tbe  other,  according  to  circumstances,  tak- 
ing Into  consideration  the  interest  of  the  or- 
phan alone. 

"Art.  2582.  If  there  be  no  relative  of  the 
minor  Qualified  to  take  the  guardianship,  or 
If  no  person  entitled  to  such  guardianship 
applies  therefor,  tbe  court  shall  appoint  some 
proper  person  to  be  sucb  guardian." 

"Art  2585.  The  following  persons  shall 
not  be  appointed  guardians:  (1)  Minors,  ex- 
cept the  father  or  mother.  (2)  Persons  whose 
conduct  Is  notoriously  bad.  (8)  Persons  of 
unsound  mind.  (4)  Habitual  drunkards.  Qi) 
Those  who  are  themselves  or  whose  father 
or  mother  are  parties  to  a  lawsuit  on  tbe 
result  of  which  the  condition  of  tbe  minor 
or  part  of  his  fortune  may  depend.  (6) 
Those  who  are  debtors  to  tbe  minor,  unless 
they  discharge  the  debt  prior  to  such  ap- 
pointment; but  this  subdivision  does  not  ap- 
ply to  tbe  father  or  mother  of  such  minor." 

While  article  1917  Is  embodied  in  the  stat- 
ute regulating  the  estates  of  decedents,  stiU 
it  is  made  applicable  to  guardianship  pro- 
ceedings by  article  2558.  Hence  we  hold 
that  appellants,  if  in  tbe  first  Instance  entl- 
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tied  to  preference  over  Mrs.  Arlltt  had  the  i 
right,  at  the  time  and  In  the  manner  disclos- 
ed by  the  record,  to  attack  her  appointment 
as  guardian,  and  have  her  letters  revoked. 
We  also  hold  that,  within  the  pnrvlew  of  the 
statute  quoted,  she  Is  not  a  parent  of  the 
minors,  and  therefore  Is  not  given  preference 
as  to  the  right  of  guardianship  over  the  blood 
relatives.    We   are   satisfied    that   the   term 
"parent,"   as  there   used,   does  not   include 
a  stepfather  or  stepmother.    This  being  the 
case,  and  the  other  blood  relatives  having 
waived  their  right   in  favor  of  the  uncle, 
Emil    Heinemeier,    and    the    court    having 
found,  on  testimony  which  supports  the  find- 
ing, that  he  was  not  disqualified,  and  would 
make  a  good  and  competent  guardian,  he  Is 
entitled  to  the  position,   unless  the  courts 
have  the  power  to  arbitrarily  disregard  the 
statute.    In  oar  opinion,  when  a  person  des- 
ignated by  the  statute  as  having  the  prior 
right  of  guardianship  Is  not  disqualified  by 
reason  of  matters  mentioned  In  article  2685, 
then  such  person  is  entitled  to  be  appointed 
guardian,  although  the  court  may  be  of  the 
opinion  that  some  other  person,  not  given 
preference  by  the  statute,  would  fill  the  posi- 
tion better.    The  legislature  has  the  power 
to  make  its  laws  mandatory  upon  the  courts, 
as  well  as  others;  and,  when  It  is  reasonably 
certain  that  such  was  the  purpose  of  the  leg- 
islature. It  is  the  duty  of  the  courts  and  oth- 
ers charged  with  the  enforcement  of  statu- 
tory law  to  execute  the  legislative  purpose, 
although  in  some   instances  hardships  may 
result.    Blackwood  v.  Blackwood's  Estate,  92 
Tex.  482,  49  S.  W.  104S.    The  statute  pro- 
vides. In  more  than  one  article,  that,  when 
two  or  more  persons  have  equal  right  to  be 
appointed  {guardian,  the  court  may  exercise 
discretion,  and  should  be  controlled  alone  by 
the  interests  of  the  minor;   and,  having  con- 
ferred discretion  In  certain   designated   in- 
stances, it  is  fair  to  presume  that  it  was  not 
Intended  that  discretion  should  be  exercised 
in  other  Instances.    Hence  we  conclude  that 
the  district  court  erred  in   appointing  Mrs. 
Arlltt  guardian,  and  hold  that  Emil  Heine- 
meier should   have   been   appointed   in   her 
stead.    The  case,  however,  will  be  remand- 
ed, because  the  record  indicates  that  one  of 
the  minors  may  have  attained  the  age  which 
entitles  him  to  select  his  own  guardian;   and, 
by  the  time  the  case  is  reached  again  In  the 
district  court,  other  conditions  may  not  be 
the  same  as  they  were  at  the  last  trial. 
Judgment  reversed  and  cause  remanded. 


GULP,  C.  & 


S.  F.  RY. 
et  al. 


CJO.  T.  JOHNSON 


(Court  of  Civil  Apppnln  of  Texas.     April  9, 
1902.) 

RAILBOADS-tNJTJRT  TO  PERSON  ON  TRACK— 
NEOLIOENCBJ— EVIDENCB. 

The  question  whether  employes  of  defend- 
ant railroad  company  managing  and  operating 


the  engine  when  it  strnck  plaintiff  saw  him. 
or  by  the  exercise  of  ordinary  care  could  hart 
seen  him,  in  time  to  avoid  the  accident,  as  al- 
leged in  the  complaint,  is  improperly  left  t<> 
the  jni7  on  testimouy  merely  that  an  enjploT- 
who  waa  not  an  officer  or  manager,  and  bad 
no  control  over  or  anything  to  do  with  lb* 
engine,  saw  plaiutitF  near  the  place  ot  the  ac- 
cident a  short  time  before  it  occurred. 

Error  from  district  court.  Bell  county;  D. 
L.  Russell,  Special  Judge. 

Action  by  Rogers  Johnson  and  another 
against  the  Oulf,  Colorado  &  Santa  F6  Rail- 
way Company.  Judgment  for  plaintlCCs.  De- 
fendant brings  error.    Reversed. 

J.  W.  Terry  and  Balllnger  MlUs,  for  plain-    I 
tiff  In  error.  I 


KBT,  J.  This  Is  a  personal  Injury  suit  ^ 
resulting  In  a  Judgment  in  favor  of  the 
plaintiffs,  and  the  defendant  railway  com-  i 
pany  has  brought  the  ease  to  this  court  by 
writ  of  error.  The  case  has  been  throngli 
the  courts  once  bef<nre,  and,  tor  tbe  second 
reason  assigned  by  the  snpreme  conrt  for 
reversing  the  former  Judgment,  the  case 
must  again  be  reversed.  On  the  former  ap- 
peal it  was  held  by  the  supreme  court  that 
whether  the  employfis  of  the  defendant  com- 
pany were  guilty  of  negligence  in  failing  to 
discover  the  plaintiff  Rogers  Johnson's  peril- 
ous situation,  and  protect  him  from  im- 
pending danger,  should  not  have  been  sub- 
mitted as  an  issue  to  the  Jury,  because  it 
was  not  raised  by  the  pleadings  and  evi- 
dence. Before  the  last  trial,  tbe  plaintUTg 
amended  their  petition,  and  averred  that  tbe 
defendant,  its  agents,  servants,  and  em- 
ployes managing  and  operating  the  engine 
and  cars  at  the  time  of  the  injury,  saw  plain- 
tiff Rogers  Johnson,  or  could  have  seen  him 
by  the  exercise  of  ordinary  care  In  the  dis- 
charge of  their  duties,  in  time  to  have  avoid- 
ed the  Injury,  and.  In  falling  so  to  do.  were 
guilty  of  negligence;  but  there  Is  the  same 
lack  of  evidence  on  this  subject  that  there 
was  on  the  former  appeal,  and  it  must  there- 
fore be  held  that  the  court  erred  in  submit- 
ting that  issue  to  the  Jury.  Railway  Co.  v. 
Johnson,  01  Tex.  573,  44  S.  W.  1067.  It  U 
true,  on  the  last  trial  the  witness  Higgin- 
l)otham,  who  was  an  employe,  but  not  an 
officer  or  manager,  of  the  defendant,  gave 
testimony  which  Indicates  that  he  saw  Rog- 
ers Johnson  near  the  place  where  he  was 
injured  a  short  time  before  the  Injury  was 
Inflicted;  but  It  Is  not  shown  that  be  saw 
him  at  the  time  of  the  accident,  or  knew  that 
he  was  in  a  perilous  situation,  or  could  have 
done  anything  to  avert  the  disaster.  Be- 
sides, be  was  employed  in  a  different  line  of 
work,  and  had  no  control  over,  and  nothing 
to  do  with  the  movement  of,  the  engine  or 
cars,  and  therefore  was  not  "an  agent,  serv- 
ant, or  employe  managing  and  operating  the 
engine  and  cars,"  as  alleged  In  the  plain- 
tiff's petition.  We  have  considered  all  the 
other  assignments  raising  questions  of  law, 
and  conclude  that  no  other  error  la  shown. 
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We  expreea  no  opinion  npon  the  merits  of 
the  case  as  developed  by  the  testimony. 
Judgmfent  reversed,  and  cause  remanded. 


STEVIDNS   T.    EQUITABLB   i£FQ.   00. 

(Conrt  of  cavil  Appeals  of  Texas.     April  9, 

1902.) 

BEST  AND  BKCOKDART  BVIDBKCB  —  DOOXJ- 
MBNTABY  BVIDBNCB-AUTHEKTICATION-DIl- 
NTINQ  BXaCtmON  OF  WRITING  UNDER 
OATH— NBCSaSITT. 

1.  Defendant's  testimony  as  to  the  contents 
of  certain  letters  was  properly  refused  where 
be  merely  testified  that  they  were  lost;  that 
he  had  made  diligent  search  for  them,  and 
was  unable  to  find  them;  that  he  had  not 
looked  in  a  certain  tmuk, — and  afterwards, 
baviug  been  withdrawn  as  a  witness  aud  left 
the  court  house,  and  later  returned,  that  he 
had  made  diligent  search  for  the  letters;  it 
appearing  otherwise  that  there  was  a  proba- 
bility that  they  might  have  been  in  the  trunk. 

2.  Mere  proof  that  letters  addressed  to  de- 
fendaot,  aud  apparently  in  auswer  to  letters 
from  him,  were  written  on  letter  heads  and 
inclosed  in  envelopes  with  plaintiff's  firm  name 
thereon,  and  dated  and  mailed  at  plaintiff's 
place  of  business,  and  apparently  ngned  ^ 
plaintiff  In  some  manner,  and  received  through 
the  post  office  by  defendant,  would  be  insuffi- 
cient to  admit  them  in  evidence  as  plaintiff's 
acts,  without  some  extrinsic  proof  that  tb^ 
had  been  acted  on  and  adopted  by  plaintiff. 

S.  Defendant  conld  not  prove  the  cmiteoits 
et  letters  written  by  him  to  plaintiff,  where 
it  did  not  appear  that  proper  notice  to  plaintiff 
to  produce  the  originals  bad  been  given. 

4.  The  statutory  rule  that  a  defendant  must 
deny  under  oath  the  execution  by  himself  or 
by  bis  authori^  of  any  instruments  in  writ- 
ing charged  to  have  been  executed  by  him, 
upon  which  any  pleading  is  founded,  does  not 
relate  to  writings  set  up  in  the  answer  in  con- 
nection with  purdy  defensive  matter,  or  re* 
quire  plaintiff  to  deny  the  execution  of  such 
writings   under  oath. 

Appeal  trom  El  Paso  countj  court;  Jas. 
R.  Harper,  Judge. 

Action  by  the  Equitable  Manufacturing 
Company  against  R.  B.  Stevens.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Patterson  &  Wallace,  for  appellant  Jno. 
H.  Harper  and  W.  M.  Petlcolas,  for  appellee. 

JAMES,  O.  J.  This  case  was  here  on  a 
former  appeaL  60  S.  W.  350.  The  pleadings 
have  been  made  to  conform  to  that  opin- 
ion. The  court  Instructed  a  verdict  for  plain- 
tiff. The  principal  questions  relate  to  the 
exclusion  of  testimony. 

The  third  assignment  is  that  the  court  re- 
fused to  allow  defendant,  Stevens,  to  testify 
to  the  contents  of  certain  letters  from  plain- 
tiff, upon  proof  of  their  loss.  The  proof  of 
their  loss,  as  shown  by  bill  of  exceptions 
No.  3,  consisted  of  defendant's  statement 
that  they  were  lost;  that  he  had  made  dili- 
gent search  for  thenr,  and  was  unable  to  find 
them.  There  is  In  the  record  another  bill  of 
exceptions  in  reference  to  the  same  letters, 
which  shows,  in  regard  to  diligence  In  the 
search  for  said  letters,  that  defendant  testi- 
07  S.W.-«6 


fled  he  had  looked  for  them  in  erery  place 
where  they  might  be  found;  that  be  bad  not 
looked  in  a  certain  trunk.  When  the  court 
sustained  plaintiff's  objection  that  no  suffi- 
cient proof  of  loss  had  been  made,  defendant 
was  withdrawn  as  a  witness,  and  left  the 
court  house,  and  npon  his  return  was  again 
placed  on  the  stand,  and  asked  if  he  had  now 
made  diligent  search  for  said  letters,  and  be 
answered  that  he  had.  This  was  no  more 
than  he  had  said  before,  and  he  never  did 
state  that  he  had  looked  for  them  in  the 
trunk.  His  testimony  Indicates  a  probabil- 
ity that  they  might  have  been  there.  We 
cannot  hold  that  the  court  erred  in  exclud- 
ing the  testimony. 

The  letters  purporting  to  have  been  writ- 
ten by  plaintiff  to  defendant  were  offered  in 
evidence.  They  appeared  to  be  signed,  "Eq- 
uitable Mfg.  Co.,  per ,"  with  a  rubber 

stamp,  and  in  the  blank  was  written  the 
word  "Cannon."  No  proof  was  offered  of 
the  execution  of  this  signature  by  plaintiff 
or  by  its  authority.  The  proof  offered  con- 
sisted of  testimony  of  defendant  that  these 
letters  were  received  by  him  in  due  course 
of  mall  through  the  United  States  post  office 
at  El  Paso;  that  each  of  the  envelopes  con- 
taining them  had  the  business  card  in  the 
left-hand  comer  as  follows:  "The  Equitable 
Manufacturing  Company,  Iowa  City,  Iowa," 
and  had  the  post  mark  of  Iowa  City  on  each 
of  them;  and  that  said  letters  were  an- 
swers to  letters  written  by  drfendant  to 
plaintiff.  The  witness  stated  that  he  did  not 
know  the  persons  composing  the  Equitable 
Manufacturing  Company,  a  partnership;  that 
he  had  never  seen  either  of  them  write,  and 
did  not  know  their  signatures;  that  he  did 
not  know  Cannon,  had  never  seen  him  write, 
and  was  not  familiar  with  his  signature. 
The  objections  were  that  no  proof  of  their 
execution  was  offered;  that  there  was  no 
proof  that  Cannon  was  agent  of  plaintiffs, 
or  that  be  or  she  had  authority  to  write  let- 
ters on  behalf  of  plaintiff.  The  fact  that 
their  letters  may  have  been  written  upon 
letter  heads  and  Inclosed  In  envelopes  with 
plaintiff's  firm  name  thereon,  and  dated  and 
mailed  at  plaintiff's  place  of  business,  and 
appear  to  be  signed  by  plaintiff  in  some  man- 
ner, and  received  through  the  post  office  st 
El  Paso,  would  not  be  sufficient  to  admit 
them  In  evidence  as  plaintiff's  acts.  Accord- 
ing to  1  Greenl.  Bv.  |  677,  and  TJnderh.  Ev. 
§  139,  there  must  be  some  extrinsic  proof  that 
the  letters  had  been  acted  upon  and  adopted 
by  the  supposed  writer.  This  might  be  done 
by  subsequent  letters  if  shown  to  be  his  let- 
ters. In  the  present  esse  there  were  no  let- 
ters offered  which  were  not  in  the  same  con- 
dition as  the  two  In  question.  No  one  of  the 
letters  appeared  to  be  the  act  of  plaintiff, 
more  than  another.  As  stated  In  Nunes  v. 
Perry,  113  Mass.  279:  "The  defendant,  hi- 
deed,  relies  upon  the  Internal  evidence  fur- 
nished by  the  contents  of  the  letters  them- 
selves, tending  to  show  that  all  three  must 
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hare  come  from  tbe  same  source.  Such  evi- 
dence may  doubtleBs  be  availed  of,  and  will 
often  be  of  much  slgnificanee  in  determining 
a  question  of  disputed  authority.  But  it  can- 
not dispense  with  the  necessity  of  first  pro- 
duciug  some  evidence  from  external  facts 
to  show,  prima  facie,  at  least,  that  the  writ- 
ing relied  on  is  genuine."  See,  also,  Putnam 
V.  Wadley,  40  111.  346.  If  acta  or  acknowt 
edgments  showing  the  authenticity  of  the  let- 
ters are  sought  to  be  proved,  this  must  of 
necessity,  be  by  evidence  other  than  letters 
that  are  themselves  not  shown  to  be  au- 
thentic. We  do  not  believe  a  letter  Is  enti- 
tled to  be  admitted  as  evidence  by  the  mere 
fact  that  It  comes  regularly  through  the  mall, 
apparently  in  answer  to  another  letter.  The 
court  did  not  err  In  excluding  the  letters. 
Nor  did  it  err  in  refusing  to  allow  defendant 
to  witJidraw  the  case  from  the  jury,  and 
grant  a  continuance,  for  surprise  at  this  rul- 
ing. The  objections  and  the  ruling  should 
have  been  anticipated. 

Defendant  further  ofiTered  to  prove  the  con- 
tents of  letters  written  by  him  to  plaintiff. 
In  view  of  the  proper  exclusion  of  the  evi- 
dence offered  to  prove  any  of  plaintiffs  let- 
ters, it  is  difficult  to  see  how  letters  written 
by  defendant  would  alone  prove  a  waiver  by 
plaintiff,  or  how  we  could  properly  reverse 
the  judgment  If  we  thought  such  letters  ad- 
missible. But  the  evidence  of  these  letters 
was  objected  to  upon  the  ground  that  no  no- 
tice bad  been  given  plaintiff  to  produce  the 
originals;  and  the  circumstances  disclosed  in 
the  bills  of  exceptions  are  such  as  would  not 
enaUe  us  to  hold  that  proper  notice  was 
given.  The  statutory  rule  that  a  defendant 
must  deny  under  oath  the  execution  by  him- 
self or  by  his  authority  of  any  instruments 
in  writing  charged  to  have  been  executed  by 
him,  upon  which  any  pleading  is  founded  in 
whole  or  in  part,  does  not  relate  to  writings 
set  up  In  connection  with  a  purely  defensive 
matter  alleged  by  defendant  The  statute 
requiring  such  denial  under  oath  applies  only 
to  answers.  Plaintiff  in  this  case  is  not 
placed  by  defendant's  pleadings  in  the  atti- 
tude of  a  defendant 

The  instruction  to  find  for  plaintiff  not  be* 
ing  shown  to  have  been  erroneous,  it  was  on- 
important  who  composed  the  jury. 

Tbe  Judgment  is  affirmed. 


DB   CORDOVA   et   al.  T.    RODOBR& 

(Court  of  Civil  Appeals  of  Texas.     March  12, 
1902.) 

GUARDIAN  AND  WARD-CLAIMS  AOAINST  EB- 
TATB— ALLOWANCE  —VALIDITY  —  JUDQMBNT 
—BILL  OP  REVIBW— DIRECT  ATTACK— INNO- 
CENT PURCHABER. 

1.  Where  a  motion  to  retax  costs  is  not 
made  in  tlie  trial  court,  the  taxation  thereof 
will  not  be  reviewed  on  appeal,  i 


<  See  Appeal  and  Error,  1S98  Dig.  i  166H;  1899  Dig. 
144;  UOOA  Dig.  {  1<(3;  Ciists,  vol.  13,  Cent  Dig. 
MM:  U»7  Dig.  i  75  [g::  U1I8  Dig.  |  64  [al. 


2.  Where  claims  andnst  the  estate  of  a 
ward  are  allowed  by  the  pnianiian  aud  approv- 
ed by  the  county  judge,  bat  no  order  to  such 
effect  is  entered  on  the  minutes  of  the  conn. 
the  allowance  is  a  nulUty,  and  not  a  Judg- 
ment and  the  claims  may  be  stmck  oat  on  a 
bill  of  review  to  set  them  aside. 

8.  Sach  approval  of  the  claims  by  the  conrt 
not  having  the  effect  of  a  judgment  a  bill  of 
review  to  set  aside  the  allowance  by  the  guard- 
ian is  not  barred  by  limitatioas,  as  limitations 
only  commence  to  run  from  the  date  of  a  de- 
cree establishing  the  claims. 

4.  A  salt  an^r  Rev.  St  1896,  art.  2799,  an- 
thorizing  any  person  interested  in  the  estate 
of  a  ward  to  obtain  a  review  of  any  jodgmeut, 
decision,  or  order  referring  thereto,  by  bill  of 
review  fUed  in  the  court  making  sach  order, 
decision,  or  Judgment,  is  a  direct,  and  not  a 
collateral,  attack  on  the  judgment,  decree,  or 
order  sought  to  be  reviewed. 

6.  The  doctrine  of  innocent  purchasers  does 
not  apply  to  a  purchase  of  a  claim  against  the 
estate  of  a  ward  which  has  been  allowed  by 
the  guardian  and  approved  by  the  county 
court  but  which  is  invalid  and  not  a  judgment 
because  the  appeal  is  not  entered  of  record. 

(i.  Under  the  statutes,  an  allowance  of  a 
claim  against  the  estate  of  a  ward,  in  excess 
of  the  income  of  the  ward  at  the  time  of  its 
allowance,  is  invalid,  unless  the  claim  was 
created  under  an  order  of  court  antboriziug^ 
expenditures  in  excess  of  such  income;  and 
tills  is  true  even  though  it  is  Bul>sequently  ap- 
proved by  the  court. 

Appeal  from  district  court,  Travis  county  ; 
F.  G.  Morris,  Judge. 

Bill  of  review  by  J.  B.  Rodgers  against  S. 
D.  De  Cordova  and  others.  From  a  decree 
for  plaintiff,  tbe  defendants  appeat  Af- 
llrmed. 

D.  W.  Doom,  Brooks  &  Shelley,  Faulk  & 
Patterson,  and  Ashby  S.  James,  for  appel- 
lants.   Hamer  &  Oordon,  for  appellee. 


FISHER,   C.  J.     This  was  a  bill   of  K- 

view  filed  by  J.  D.  Rodgers  for  tbe  benefit 
of  his  wife,  formerly  Emma  Pearl  Haigler. 
against  S.  D.  De  Cordova,  as  guardian  of  tbe 
said  Emma  Pearl  Haigler,  to  set  aside  the 
allowance  by  the  guardian,  and  the  approval 
of  the  court  of  certain  claims  which  had 
been  allowed  by  the  gniardlan  and  approved 
by  the  court  described  in  said  bill  of  review, 
and  to  require  said  guardian  to  restate  his 
final  account  so  as  to  show  the  disallow- 
ance of  said  claims,  and  to  charge  the  guard- 
ian with  different  sums  of  money  he  had 
already  paid  to  the  holders  of  said  claims. 
The  plaintiff  also  made  parties  to  said  pro- 
ceeding the  holders  of  various  claims  sought 
to  be  disallowed,  to  wit  E.  C.  Bartholomew, 
Jas.  H.  Baymcnd  A  Co.,  the  First  National 
Bank  of  Austin,  and  the  Houston  Ice  & 
Brewing  Company.  All  of  the  defendants 
except  B.  C.  Barth<riomew  answ»-ed,  al- 
leging that  the  annual  account  filed  by  said 
guardian  was  in  all  things  correct  regnUir, 
and  legal,  and  that  all  payments  and  dis- 
bursements had  been  made  by  said  guard- 
ian in  accordance  with  the  law  and  under 
orders  of  the  probate  conrt;  that  all  of  said 
daims  had  been  regularly  and  legally  ap- 
proved by  tbe  county  Judge,  by  orders  regn- 
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larly  entered  of  record  In  the  claim  docket 
of  the  probate  court,  and  tbe  other  records 
of  said  court,  and  Indorsed  on  said  claims, 
and  that  said  orders  of  approval  are  final 
Judgments,  and  are  res  adjudicata  and  can- 
not be  reviewed;  that  all  of  the  disburse- 
ments made  by  said  guardian  have  been  nec- 
essary for  tbe  protection  of  the  estate  of 
the  minor,  Emma  Pearl  Haigler,  and  for  her 
maintenance,  support,  and  education,  and 
have  been  made  by  said  guardian  In  good 
faith  for  said  purposes;  that,  when  said 
expenditures  were  made,  the  father  of  said 
minor  was  Insolvent  and  unable  to  support 
and  educate  said  minor,  and  was  her  natural 
guardian,  and  that  the  money  realized  upon 
said  claims  was  used  by  said  father  in  liqui- 
dating debts  incurred  by  him  in  mainte- 
nance, support,  and  education  of  said  minor, 
and  that  the  same  was  actually  necessary 
for  said  purposes.  Defendant  B.  C.  Barthol- 
omew answered  that  B.  P.  Haigler  was  the 
father  of  said  Emma  Pearl  Haigler  during 
the  year  1894,  for  which  the  account  held 
by  him  was  rendered,  and  that  the  same 
was  for  the  education,  maintenance,  and 
support  of  said  minor,  and  that  the  said  E.  P. 
Haigler  was  insolvent,  without  means  of 
support  for  himself  and  said  minor,  and  was 
not  able  to  support  her  according  to  her 
proper  condition  and  station  In  life;  that 
the  guardianship  of  her  estate  was  not  open 
until  the  1st  of  April,  1893,  and  prior  there- 
to B.  P.  Haigler  had  collected  rents  due  said 
minor  for  the  year  1804,  and  applied  the 
same  to  her  education,  maintenance,  and 
support,  to  the  extent  of  $240,  leaving  a  bal- 
ance of  $14U  due  him  for  the  maintenance, 
support,  and  education  of  said  minor;  that 
the  money  realized  upon  said  claims  against 
said  minor  was  used  by  him  in  liquidating 
debts  Incurred  by  him  for  her  maintenance, 
support,  and  education,  and  that  the  same 
was  actually  necessary  for  such  purposes; 
that  the  said  account,  having  been  duly  al- 
lowed and  approved  by  tbe  probate  court  is 
a  Judgment,  and  might  have  been  set  aside 
by  appeal,  bnt  which  has  not  been  so  set 
aside,  and  the  question  of  tbe  validity  of 
said  account  Is  now  res  adjudicata,  and  the 
same  cannot  be  set  aside  by  this  proceeding: 
tbat  after  said  claim  was  allowed  and  ap- 
proved as  aforesaid,  and  became  a  Judgment 
of  the  court,  said  defendant  purchased  the 
same  fronr  said  E.  P.  Haij;Ier  for  a  valuable 
consideration,  without  notice  of  any  inva- 
lidity whatever  in  said  claim.  The  bill  of 
review  was  originally  filed  in  the  county 
court  of  Travis  county,  Tex.,  and  a  Judgment 
rendered  thereon,  from  which  an  appeal  was 
prosecuted  to  the  district  court  of  Travis 
county,  Tex.,  by  these  appellants,  and,  this 
cause  conllng  on  for  trial  in  the  district 
court.  Judgment  was  rendered  disallowing 
all  of  said  claims,  and  charging  the  guardian 
wKb  the  mon^  which  he  had  already  paid 
out  upon  some  of  said  claims. 


Opinion. 

There  Is  practically  no  dispute  about  the 
facts  of  this  case,  and  they  are  substantially 
as  stated  in  the  Judgments  -of  the  county 
court  and  of  the  district  court. 

The  appellants'  first  assignment  of  error, 
which  complains  of  so  much  of  the  Judg- 
ment of  the  district  court  rendered  against 
them  for  costs,  may  be  disposed  of  with  the 
statement  that  no  motion  was  made  in  the 
trial  court  to  correct  this  matter  or  to  retax 
the  cests.  It  has  been  decided  that,  in  or- 
der for  this  question  to  be  reviewed,  such 
motion  should  be  made.  Bridge  ▼.  Samuel- 
son,  78  Toe.  523, 11  8.  W.  539;  Insurance  Co. 
V.  Wagley  (Tex.  Civ.  App.)  86  8.  W.  997. 

There  was  'no  error  in  the  ruling  of  the 
court  in  striking  out  the  claims  and  not  al- 
lowing the  claims  mentioned  in  appellants' 
assignments  of  error.  These  claims  were 
allowed  by  the  guardian  and  approved  by 
the  county  Judge,  but  there  is  no  order  on 
the  minutes  of  the  court  to  that  effect  This 
question  was  passed  upon  in  the  case  of 
Blackwood  r.  Blackwood's  Estate  (Tex. 
Sup.)  40  S.  W.  1045,  where  the  supreme  court 
in  effect  ruled  contrary  to  the  contention  of 
appellants.  And  in  this  connection  it  is  well 
to  say  tbat  the  attack  of  the  appellee  npon 
these  claims  is  not  collateral,  and  the  action 
asserted  was  in  time,  and  was  not  barred  by 
limitation.  In  accordance  with  the  ruling 
in  the  Blackwood  Case,  supra,  the  allow- 
ance of  the  claims  by  the  guardian  and  the 
approval  by  the  county  Judge,  not  being  car- 
ried Into  the  minutes,  were  mere  nullities, 
and  such  approval  could  not  be  given  the 
effect  of  a  judgment.  Limitation  would  only 
commence  to  run  from  the  time  that  a  decree 
and  Judgment  had  been  rendered  establish- 
ing the  claims. 

Article  2799,  Rev.  St  1895,  provides  tbat 
any  person  interested  in  the  estate  may.  by 
bill  of  review  filed  In  the  court  where  the 
proceedings  were  had,  have  any  decision, 
order,  or  Judgment  rendered  by  said  court 
or  by  the  Judge  thereof,  revised  and  coiv 
rected,  on  showing  error  therein.  It  is  upon 
this  statute  that  the  plaintifT's  action  is  pred- 
icated. The  action  of  the  court  in  allowing 
these  claims  was  an  error  which  would  Jus- 
tify the  action  in  this  case.  When  a  suit  is 
brought  under  this  statute,  we  do  not  under- 
stand It  to  be  in  the  nature  of  a  collateral 
attack,  bnt  a  direct  attack  ux>on  the  decision 
or  the  order  or  Judgment  of  the  coiu-t  sought 
to  be  corrected.  The  contention  is  also 
urged  by  appellants  that  after  the  allownnce 
and  approval  of  these  claims  by  the  guard- 
ian and  the  county  Judge,  they  went  into 
the  hands  of  some  of  the  appellants,  who 
paid  value  therefor.  Therefore,  they  should 
be  protected  as  Innocent  purchasers.  We  do 
not  think  this  doctrine  has  any  application 
in  a  case  of  this  character. 

Appellants'  fourth  assignment  of  error 
complains  of  the  refusal  of  the  court  in  dls- 
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allowing  claims  Nos.  4  and  6,  aa  set  out  in 
the  bill  of  review,  because  It  appears  that 
those  claims  were  approved,  and  tbat  tbe 
Judgment  of  approval  was  regularly  entered 
In  the  minutes  of  the  probate  court  of  Tra- 
vla  county.  As  to  these  claims,  as  well  as 
the  others,  they  may  be  disposed  of  with 
the  statement  that  the  ruling  of  the  court 
was  Justified  In  the  particulars  complained 
of.  They  exceeded  tbe  Income  of  the  mi- 
nor's estate  at  the  time  of  their  creation  and 
allowance.  There  had  not  been  made  or  en- 
tered any  order  of  the  probate  court  author^ 
Izlng  the  guardian  to  expend  for  the  support 
of  the  ward  any  sum  In  excess  of  the  Incomie 
of  the  estate.  As  we  construe  the  statutes, 
this  was  necessary. 

What  we  have  Just  said  in  effect  disposes 
of  the  fifth  and  sixth  assignments  of  errors. 
The  facts  in  the  record  Justify  the  ruling  ot 
the  court  upon  this  question. 

There  are  no  propositions  under  the  appel- 
lants'  seventh  assignment  of  error.  The  as- 
signment itself  is  not  a  proposition.  But, 
however,  If  we  were  disposed  to  consider  It, 
we  think  the  facts  In  the  record  Justify  the 
action  of  the  court  complained  of. 

There  was  no  error  in  the  rulings  com- 
plained of  In  appellants'  eighth  and  ninth  as- 
signments of  errors. 

We  have  examined  the  questions  com- 
plained of  In  appellee's  cross  assignments  of 
error,  and  do  not  think  they  are  well  taken. 

We  find  no  error  in  the  record,  and  the 
Judgment  Is  affirmed.    Afilrmed. 


PARRISH  et  al.  t.  HAWBS  et  al.t 

(Court  of  Olvit  Appeals  of  Texas.     Feb.  20, 

1902.) 

IfORTOAOB-HOHBSTBAD-eELECTION  BT  HUB- 
BAND— BrFBCT  ON  RIGHTS  OF  WIFB-WIFB'S 
ASSUMPTION  OF  MORTQAaB  DBBT— EFFBCT. 

1.  Where  the  nse  of  two  properties  by  a  hus- 
band and  wife  is  of  a  nature  calcniated  to  Im- 
press both  properties  with  the  homestead  diar- 
acter,  declarations  by  the  husband  indicating 
his  iutmtion  to  hold  one  of  the  properties  as 
a  homestead,  which  are  acted  on  by  a  mort- 
gagee In  making  a  mortgage  loan  on  the  oth- 
er property,  constitute  a  selection  of  a  home- 
stead binding  on  both  husband  and  wife, 
which  validates  the  mortgage;  but  such  decla- 
rations, or  similar  declarations  by  the  wife, 
woald  not  be  binding  on  the  wife  if  the  prop- 
erty not  mortgaged  were  not  used  as  a  home- 
stead when  the  declarations  were  made. 

2.  Where  a  mortgage  ia  Invalid  as  being  on 
the  homestead  of  a  husband  and  wife,  an  as- 
sumption of  the  payment  of  the  mortgage 
debt  by  the  wife  in  a  subsequent  conveyance 
of  the  property  to  her  by  her  husband  does  not 
make  the  mortgage  a  lien  on  the  land. 

Appeal  flrom  district  court,  Travis  county; 
R.  £.  Brooks,  Judge. 

Action  to  foreclose  a  mortgage  by  Pamsh 
&  Potter  against  J.  K.  Hawes  and  another. 
From  a  Judgment  In  favor  of  defendants,  the 
plalntifCs  appealed  to  the  court  of  civil  ap- 
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peals,  which  certified  qnestfons  to  tiie  so- 
preme  court  For  opinion  of  supreme  court, 
see  66  S.  W.  209.    Reversed. 

Gregory  A  Batta,  for  appellants.  A.  E. 
Firmln  and  M.  L.  Robertson,  for  app^ees. 

FISHER,  O.  J.  In  view  of  the  answer  of 
the  supreme  court  to  the  questions  certified 
In  this  case,  the  Judgment  of  the  trial  court 
will  be  reversed  and  the  cause  remanded.  It 
is  unnecessary  tor  ua  t»  go  over  tbe  questions 
there  decided,  for  the  opinion  explains  itself. 

In  view  of  the  ruling  there  made,  it  is 
well  enough  to  say,  in  di^ioabig  ot  the  sixth 
assignment  of  error,  that  the  court  upon  the 
trial  of  the  case  again  will  evidently  frame 
his  charge  so  as  to  embrace  the  element  of 
estoppel,  which  was  approved  by  the  sn- 
prane  court  In  Its  opinion;  and  the  charge 
givoi,  as  complained  of  In  the  sixth  assign- 
ment of  error,  will  evidentiy  be  qualified  so 
as  to  meet  the  views  of  the  supreme  court 
upon  this  question.  And  the  same  may  be 
said  also  with  reference  to  the  charge  com- 
plained of  in  appellants'  fifth  assignment  of 
error. 

The  seventh  assignment  of  error  complaint 
of  the  following  charge  of  the  court:  "Ton 
are  further  instructed  that  no  represmtations 
made  by  3.  K.  Hawes,  not  Joined  in  by  Re- 
becca A.  Hawes,  his  wife,  can  In  any  way 
bind  her  interest,  and  you  will  not  consider 
against  said  Rebecca  A.  Hawes  the  declara- 
tions or  statements  made  by  J.  K.  Hawes 
not  Joined  in  by  ha."  This  is  complained 
of  on  the  ground  that  it  denies  the  rigbt 
of  the  Jury  to  consider  the  Intention  of  the 
husband  as  the  head  of  the  family,  where  be 
acts  in  good  faith  In  fixing  the  homestead. 
This  subject,  as  well  as  those  raised  in  the 
previous  assignments,  we  will  to  some  ex- 
tent. In  a  general  way,  notice,  in  order  to 
Indicate  our  views.  If,  upon  a  trial  again, 
the  evidence  develops  the  fact  that  both  the 
Live  Oak  and  the  Watt  street  property  was 
In  possession  and  use,  at  the  time  the  deed 
of  trust  was  executed  by  the  appellees,  as 
the  homestead,  or  that  tbe  use  and  occupan- 
cy of  such  property  was  of  such  a  nature  as 
was  calculated  to  Impress  both  pieces  of 
property  with  the  homestead  character.  If 
the  head  of  the  family  should  select  either 
as  his  homestead,  then  the  declarations  and 
statements  made  by  him.  Indicating  his  pur- 
pose and  intention  as  to  the  selection  of  ei- 
ther of  the  properties  as  his  homestead, 
would,  if  acted  upon  by  the  appellants,  con- 
clude and  bind,  not  only  J.  K.  Hawes,  bat  his 
wife.  Under  such  circumstances,  the  head  of 
the  family,  if  acting  In  good  faith,  can  de- 
termine and  select  which  of  the  two  pieces 
of  property  shall  be  the  homestead  of  the 
family,  and  his  selection,  when  once  acted 
upon,  would  be  a  designation,  so  far  as  the 
rights  of  third  parties  are  concerned  who 
acted  upon  such  designation.  If,  on  the  oth- 
er hand,  there  was  no  such  occupancy  of  the 


Digitized  by  VjOOQIC 


Tex.) 


HILLTEB  V.  WESTPALL. 


1045 


Watt  street  property  as  would  Impress  It 
'With  a  homestead  character,  and  the  Live 
Oak  street  property  was  used  for  that  putt- 
pose,  the  declarations  and  statements  of  nei- 
ther Hawes  nor  his  wife  wonld  affect  the 
actual  homestead. 

We  do  not  think  the  deed  executed  by 
Hawes  to  his  wife  can  be  given  the  effect 
contended  toe  In  appellants'  fourth  assign- 
ment of  ertat.  The  assumption  of  payment 
there  by  Mrs.  Hawes  could  not  be  given  the 
effect  of  making  the  lien  valid  on  the  home- 
stead, If  at  the  time  it  was  void  because  the 
property  was  then  exclusively  and  actually 
used  as  their  homestead. 

We  adhere  to  the  rulings  formerly  made 
on  the  question  as  to  the  right  of  appellees 
to  open  and  conclude. 

Judgment  reversed,  and  cause  remanded. 


HILLTER  et  al.  v.  WESTFALL  et  al,i 

(Court  of  Civil  Appeals  of  Texas.     Feb.  12, 

1902.) 

MORTOAGK— HOMESTEAD— VALIDITT—MORT- 

OAQE  FORBOLOSURB  SALE-PURCHASER 

—SUBROGATION— UMITATIONS. 

1.  A  deed  of  trust  by  a  hnsband  and  wife 
on  their  homestead,  for  a  sum  in  excess  of 
the  amount  necessary  to  pay  liens  on  the 
bomeiitead,  is  void  as  to  sacn  excess. 

2.  When  lauds,  including  a  homestead,  are 
conveyed  by  deed  of  trust,  which  is  invalid 
as  to  the  homestead  except  as  to  an  amount, 
less  than  the  secured  debt,  which  is  sufficient 
to  remove  previously  existing  liens  from  the 
homestead,  a  sale  of  the  entire  tract  by  the 
trustee  passes  no  title  to  the  homestead. 

3.  When  obligations  which  are  a  lien  on  a 
homestead  are  included  iu  a  trust  deed  ou  the 
homestead  and  othw  property,  under  which 
the  property  is  sold,  but  the  sale  is  invalid  as 
to  the  homestead,  the  claim  of  the  purchaser 
by  subro;;ation  to  enforce  the  valid  liens 
against  the  homestead  accrues  with  the  ma- 
turity of  the  trust  deed,  and  is  barred  in  four 
years  thereafter. 

Appeal  from  district  court,  Burnet  county; 
John  M.  Furman,  Judge. 

Suit  by  W.  H.  Westfall  &  Co.  against  F. 
H.  HoIIoway  and  wife,  in  which  Drayton 
Hillyer  and  another  Intervene.  From  a  de- 
cree for  defendant,  the  interveners  appeal. 
Affirmed. 

W.  W.  King  and  West  &  Cochran,  for  ap- 
pellants. S.  R.  Fisher,  J.  O.  Cook,  and  Ike 
D.  White,  for  appellees. 

FISHER,  O.  J.  The  following  statement 
of  the  case  is  taken  from  the  brief  of  appel- 
lants, which  is  admitted  by  appellees  to  be 
correct:  "This  was  a  suit  instituted  in  the 
district  court  of  Burnet  county,  September 
18,  1890,  by  W.  H.  Westfall  &  Co.  against 
F.  H.  HoIIoway  and  wife,  to  recover  the 
I)osse88ion  of  200  acres  of  laud  In  said  Burnet 
county.  The  plaintiffs  In  their  petition  set 
out  tbeir  cause  of  action,  alleging  the  execu- 
tion of  a  deed  by  said  HoIIoway  and  wife 
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March  31,  1894,  conveying  said  land,  and  an 
agreement  by  the  plaintiffs  to  reconvey  the 
same  upon  payment  within  two  years  of  the 
sum  of  $5,000,  with  interest,  and  granting  to 
said  defendants  the  use  of  the  property  dur- 
ing said  period  at  a  nominal  rental.  It  is 
alleged  that  said  defendants  had  not  exer- 
cised the  option  to  repurchase,  and  that  the 
plaintiffs  had  on  September  12,  1890,  de- 
manded possession  and  had  been  refused. 
HoIIoway  and  wife  answered,  denying  that 
tbey  were  tenants  of  plaintiffs,  and  alleging 
tbat  from  August  8,  1884,  they  had  been  In 
possession  of  the  land,  holding  same  as  ten- 
ants under  Drayton  Hillyer,  Henry  Dwlght, 
and  Wm.  C.  Skinner,  and  asking  that  their 
landlords  be  made  parties  defendant  Said 
Holloways  answered  further,  attacking  the 
deed  nnder  which  plaintlffB  claim,  alleging 
the  same  to  be  a  mortgage  to  secure  an  ante- 
cedent indebtedness;  but  on  April  11,  1901, 
they  withdrew  all  answers,  and  reafiOrmed 
their  disclaimer,  and  asked  to  be  dismissed 
from  the  suit  Hillyer,  Dwlght,  and  Skinner 
were  permitted  to  intervene,  and  filed  theUr 
answer  setting  np  their  purchase  of  the  land 
sued  for  August  7, 1804,  under  a  deed  of  trust 
executed  by  HoIIoway  and  wife  December  1, 
1891.  The  trial  was  had  before  the  court, 
which  resulted  in  a  Judgment  In  favor  of  the 
plaintiffs  for  the  land,  to  which  Judgment 
the  defendants  Hillyer,  Dwlght,  and  Skinner 
excepted,  and  gave  notice  of  appeal." 

We  find  the  following  facts:  The  200 
acr^B  in  controversy  Is  a  part  of  the  Jefferson 
Barton  survey,  situated  in  Burnet  county, 
Tex.  On  the  14th  of  July,  1800,  F.  H.  HoI- 
Ioway and  wife,  Adelaine  HoIIoway,  by  an 
instrument  In  writing,  designated  the  land  in 
controversy  as  a  part  of  their  homestead, 
which  instrument  was  duly  recorded  on  the 
21st  of  July,  1800.  HoIIoway  and  wife  from 
1800  occupied  the  land  In  controversy  as 
their  homestead  up  to  the  time  that  they  sold 
and  CMiveyed  the  same  to  appellees  Westfall 
&  Co.  in  1804.  On  tile  29th  day  of  March, 
1884,  HoIIoway  and  wife,  by  thehr  deed  prop- 
erly executed  and  acknowledged,  conveyed 
the  land  in  controversy  to  the  appellees  W. 
H.  Westfall  &  Co.,  which  deed  was  duly  re- 
corded on  March  31,  1804.  The  land  in  con- 
troversy is  a  part  of  tbe  Jefferson  Barton 
survey,  and  was  patoited  to  Jefferson  Barton 
by  patent  No.  841,  voL  10,  covering  one-third 
of  a  league  of  land,  whicb  embraces  that  In 
controversy.  Mrs.  Charlotte  Cavin,  wife  of 
A.  H.  Cavin,  was  the  sole  surviving  heir  of 
Jefferson  Barton,  deceased.  On  August  1, 
1877,  A.  H.  Cavin  and  wife,  Charlotte  Cavin, 
conveyed  the  land  to  H.  A.  Bums.  Novem- 
ber 27,  1886,  H.  A.  Bums  and  wife  conveyed 
the  land  in  controversy  to  N.  A.  Cavin.  On 
the  29th  of  December,  1888,  N.  A.  Cavin  and 
wife  conveyed  the  land  in  controversy,  to- 
gether with  another  tract  of  124  acres  ad- 
joining it  on  the  east  to  A.  N.  Leitnaker,  for 
and  In  consideration  of  the  sum  of  $1,800 
cash,  and  the  further  consideration  tliat  tbe 
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■aid  Leltnaker  assnmed  to  pay  off  and  settle  i 
in  full  certain  promissory  notes,  with  coupon 
interest  notes  attached,  executed  by  Oayln 
and  wife  to  O.  H.  Bllllman,  trustee  for  the 
Land  Mortgage  Bank  of  Texas,  Limited.  On 
May  6,  1880,  A.  N.  Leltnaker  conveyed  to  F. 
H.  HoUoway  the  land  in  controversy,  to- 
gether with  the  124-acre  tract  Joining  the 
same  on  the  east,  in  consideration  of  $4,600, 
$2,300  of  which  was  in  cash,  and  the  assump- 
tion by  Holloway  of  two  obligations,  one  exe- 
cuted by  N.  A.  Cavln  for  $1,500,  payable 
January  1,  1892,  and  one  executed  by  A.  N. 
Leltnaker  for  $700,  payable  October  1,  1892, 
both  in  favor  of  C.  H.  SlUiman,  trustee  for 
the  Land  Mortgage  Bank  of  Texas,— both  ol)- 
llgatlons  secured  by  a  Uen  on  the  property 
described. 

As  evidence  of  title  in  appellants,  the  facts 
are  as  follows:  Deed  of  trust,  executed  by 
X.  A.  Cavln  and  wife,  MolUe  Cavln,  to  O.  H. 
SUllmau,  trustee  for  the  Land  Mortgage 
Bank  of  Texas,  Limited,  dated  January  1, 
1887,  conveying  the  tract  of  land  which  had 
been  conveyed  by  H.  A.  Bums  and  wife  to 
N.  A.  Cavln  to  secure  said  Cavln's  note  of 
even  date,  payable  to  said  Land  Mortgage 
Bank,  for  $1,500,  due  January  1,  1882,  and 
10  per  cent  Interest  thereon,  payable  annu- 
ally, according  to  five  interest  coupons  at- 
tached. This  instrument  covers  the  216 
acres  embracing  the  land  In  controversy. 
Deed  of  trust  from  N.  A.  Cavln  and  wife  to 
C.  H.  SilUman,  trustee,  dated  Octot>er  6, 1887, 
conveying  the  124  acres  Ijring  west  of  the 
branch  and  east  of  the  land  in  controversy, 
to  secure  three  interest  coupons,  executed  by 
said  Cavln  upon  mortgages  previously  exe- 
cuted by  him,  for  $500,  $150,  and  $100,  re- 
spectively, and  one  for  $150,  being  Interest 
coupons  upon  the  deed  of  trust  last  above 
recited.  December  1,  1881,  F.  H.  Holloway 
and  wife,  by  deed  of  trust,  conveyed  to  S.  M. 
Flnley,  as  trustee  for  Norman  F.  Thompson, 
nine  dlfterent  tracts  of  land  situated  in  Bur- 
net county,  Tex.,  ag^egatlng  2,679^  acres, 
and  including  land  in  controversy,  to  secure 
a  loan  made  to  Holloway  for  the  sum  of  $18^- 
400.  payable  to  Thompson  at  the  ofiSce  of  the 
Dallas  Mortgage  Company  in  Dallas,  Tex., 
with  6  per  cent  interest  which  was  evi- 
denced by  note  due  December  1,  1896,  Inter- 
est payable  semiannually  on  the  1st  days  of 
June  and  December,  as  per  coupons  attached 
thereto.  This  instrument  provides  that  upon 
default  of  pa.vment  of  the  note  secured  when 
due,  or  any  part  thereof,  or  any  of  the  inter- 
est thereon  when  due,  or  in  the  faithful  per- 
formance of  any  or  either  of  the  agreements 
contained  in  said  instrument  the  whole 
amount  of  said  note,  with  Interest  thereon, 
shall,  at  the  option  of  the  holder  of  said  note, 
become  immediately  due  and  payable  with- 
out notice  to  the  said  Holloway.  The  instru- 
ment provides  for  attorney's  fees,  substitute 
trustee,  etc.,  and  contains  a  recital  to  the 
effect  tiiat  none  of  the  land  above  described 
is  the  homestead  of  Holloway,  and  Is  not  used 


and  occupied  as  such.  This  Instmment  was 
duly  acknowledged  on  the  4th  day  of  Decem- 
ber, 1881,  and  recorded  December  15.  1S9L 
On  the  8th  day  of  August  1891,  S.  M.  Fin- 
ley,  trustee  in  the  above  deed  of  trust,  for 
and  in  consideration  of  the  sum  of  $19,7tiO. 
conveyed  all  of  the  land  described  In  the 
above  deed  of  trust  wlilch  includes  that  in 
controversy,  to  the  appellants,  Drayton  Hill- 
yer,  Henry  C.  Dwight  and  Wm.  O.  Skinner. 
This  Instrument  was  duly  at^nowledged  and 
recorded  on  the  30th  day  of  August  1881. 
It  contains  the  following  recital:  "And 
whereas,  default  was  made  in  the  p&yment 
of  the  fourth  and  fifth  Installments  of  Inters 
est  due  on  said  notes,  referring  to  the  notes 
described  in  the  deed  of  trust  whereby,  by 
Its  terms  and  the  terms  of  said  deed,  the 
whole  of  said  note  became  due  and  payable: 
and  whereas,  Norman  F.  Thompson,  the  legal 
and  equitable  owner  of  said  note,  elected  to 
and  did  declare  the  whole  of  said  amount 
due  and  payable;  and  whereas,  the  said  S.  M. 
Flnley.  trustee,  did,  at  the  request  of  said 
Norman  F.  Thompson,  proceed  to  execute 
the  power  given  to  him  by  said  deed  of 
trust  and  did  on  the  7th  day  of  August  ISJW. 
the  same  being  the  first  Tuesday  in  the 
month,  between  the  hours  of  10  a.  m.  and  4 
p.  m.,  having  previously  given  the  twenty- 
days  public  notice  of  tlie  time,  terms,  and 
place  of  sale  of  the  property  to  be  sold,  by 
postlng  up  written  notices  thereof  for  twentr 
days  successively  next  before  the  7th  day  of 
August  1894,  at  three  public  places  in  Bur- 
net county,  one  of  which  was  at  the  court 
house  door;"  then  goes  on  to  state  that  same 
was  sold  at  public  sale,  and  that  the  appel- 
lants were  the  highest  bidders,  and  that  the 
same  was  sold  to  them.  Defendants  also  in- 
troduced In  evidence  the  note  in  favor  of 
Norman  F.  Thompson  described  in  the  deed 
of  trust  and  the  coupons  attached  to  the 
same.  Defendants  also  introduced  in  evi- 
dence the  dause  Id  the  deed  from  Leltnaker 
to  Holloway,  which  recites  the  purchase 
money  which  Holloway  was  to  pay.  The 
money  obtained  by  Holloway  under  the  deed 
of  trust  above  stated  was  received  by  one 
C.  H.  Sllliman,  who  was  acting  for  Holloway 
and  the  lender,  and  was,  by  understanding 
between  the  parties,  disbursed  by  SUIlman. 
as  shown  by  his  evidence  upon  this  subject 
which  is  as  follows:  "While  I  was  in  Aus- 
tin, Texas,  as  manager  of  said  Land  Mort- 
gage Bank  of  Texas,  Limited,  I  made  some 
loans  In  Burnet  county,  and  I  remember  in 
a  general  way  about  a  lo.in  made  to  one 
N.  A.  Cavln,  and  remember  how  this  loan 
was  paid  off.  This  loan,  with  several  otlier 
loans,  was  paid  by  me  with  funds  borrowed 
from  the  Dallas  Mortgage  Company  by  F.  H 
Holloway.  The  loan  was  procured  for  said 
Holloway  by  me.  I  am  the  Sllliman  men- 
tioned in  the  paper  exhibited  to  me  by  the 
notary  and  described  in  this  Interrogatory. 
The  paper  is  an  application  for  a  loan  to  the 
Dallas  Mortgage  Company.    The  correspond- 
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«nce  between  myself  and  the  Dallas  Mort- 
gage Company  was  had  with  S.  M.  Flnley, 
who  was  acting  for  said  Dallas  Mortgage 
Ck>nipany.  There  was  a  loan  of  $16,000  made 
to  said  Holloway  upon  said  application.  The 
money  was  paid  to  me  by  a  check  from  the 
Dallas  Mortgage  Company  on  December  12, 
1881,  less  $1  reserved  for  the  payment  of 
some  certiflcate  required  In  the  abstract  of 
title."  Witness,  being  asked  about  a  deed 
of  trust  given  by  Holloway  and  wife  to  8.  M. 
Flnley,  trustee  for  Norman  F.  Thompson, 
dated  December  1,  1881,  says:  "I  think  It  Is 
the  same  executed  by  said  Holloway  on  which 
he  procured  $16,000.  The  new  note  was  ex- 
ecuted by  Holloway  for  the  purpose  of  tak- 
ing up  four  loans  held  by  the  said  Land 
Mortgage  Bank  of  Texas,  Limited,  viz.:  (a) 
One  loan  tn  the  name  of  J.  M.  WalUs  (No. 
26)  for  $2,000,  secured  by  220  acres  of  land 
out  of  the  Samuel  Oroggln  survey  and  70 
acres  out  of  the  h.  E.  Hubbard  survey;  (b) 
one  loan  In  the  name  of  N.  A.  Cavln  (Na 
37)  for  $5,000,  on  200  acres  out  of  the  Logan 
Vandlver  survey,  92  acres  out  of  the  same 
survey,  212  acres  out  of  the  same  survey,  the 
west  one-half  of  the  Horatio  Keys  survey, 
and  3SS  acres  out  of  the  William  Slaughter 
league  and  labor;  (c)  one  loan  In  the  name 
of  N.  A.  Cavln  for  $2,000  on  200  acres  out 
of  the  Jefferson  Barton  one-third  league  sur- 
vey;  and  (d)  one  loan  in  the  name  of  A.  N. 
Leitnaker  (No.  621)  for  $700,  on  124  acres  la 
Burnet  county,  Texas,— all  of  the  above-men- 
tioned land  being  In  Burnet  county)  Texas 
<I  cannot  give  the  name  of  the  survey  In  the 
last-mentioned  loan,  but  It  was  made  tn  ex- 
tension of  a  vendor's  lien  note  for  $7(X), 
given  by  N.  A.  Cavln  to  J.  B.  EscavlUe  on 
January  1,  1888);  and  to  pay  off  some  notes 
held  by  Stark  and  Buby.  I  think  the  notes 
and  deed  of  trust  were  prepared  by  the  Dal- 
las Mortgage  Company,  but  I  believe  they 
were  forwarded  to  me  by  Holloway  for  exe- 
cution. I  received  from  the  Dallas  Mort- 
gage Company  for  Holloway's  account  on  De- 
cember 12,  1891,  a  check  for  $15,999.  The 
money  was  applied  by  me  as  follows:  $2,760 
was  remitted  to  the  First  National  Bank  for 
Stark's  release,  and  I  judge  this  to  be  the 
Stark  and  Ruby  note.  I  sent  Holloway  a 
check  for  $2,500  on  the  same  date.  On  De- 
cember 15th  I  took  up  the  J.  M.  Wallls  loan 
above  mentioned,  paying  to  the  Lend  Mort- 
gage Bank  of  Texas,  Limited,  the  bolder  of 
the  note,  the  sum  of  $1,056.67.  I  paid  oS  the 
N.  A.  Cavia  loan  (No.  37),  $5,563.30.  I  paid 
«n  the  N.  A.  Cavln  loan  (No.  61)  $1,5^50.  I 
paid  on  the  A.  N.  Leitnaker  loan  (No.  626) 
$714.  I  reserved  for  my  commission  for  mak- 
ing the  loan  the  sum  of  $500.  This  left  a 
balance  to  the  credit  of  F.  H.  Holloway  with 
me  of  $273.50.  This  amount  was  by  me  on 
January  11,  1892,  transferred  to  the  account 
of  J.  B.  Ayres.  It  was,  of  course,  understood 
in  accordance  with  the  application  attached 
to  these  Interrogatories  and  in  letters  writ- 
ten between  myself,  Flnley,  and  Holloway, 


that  the  money  should  be  applied  as  above 
stated,  and  the  liens  evidenced  I^  said  in- 
debtedness on  the  lands  in  the  respective 
loans  taken  up."  The  witness,  being  asked 
about  a  number  of  releases  executed  by  him, 
all  bearing  date  December  12,  1881,  releas- 
ing the  different  mortgages  referred  to  by 
him,  including  a  rdease  to  the  $1,500  mort- 
gage by  Oavln  on  the  land  In  controversy, 
says:  "I  presume  that  the  releases  referred 
to  in  this  interrogatory  are  the  releases  exe- 
cuted by  myself  as  trustee  for  the  Land 
Mortgage  Bank  of  Texas,  Limited,  releas- 
ing the  respective  loans  hereinbefore  refer- 
red to,  although  I  have  no  distinct  recollec- 
tion of  having  executed  them.  I  think,  how- 
ever, that  the  loans  were  released  when  paid 
off,  as  above  stated.  I  was  authorized  by  an 
agreement  appointing  me  Holloway's  attor- 
ney, attached  hereto,  to  pay  off  all  existing 
liens.  So  was  the  Dallas  Mortgage  Company, 
who  made  the  loan.  I  could  not  have  turned 
the  money  over  to  Holloway  without  dis- 
charging the  loans  which  the  money  was 
loaned  to  take  up,  and  my  recollection  Is  that 
the  money  was  sent  to  me  by  the  Dallas 
Mortgage  Company  In  trust  for  that  purpose. 
The  money  was  received  and  credited  up  to 
Holloway  on  my  books  on  December  12, 
1891.  I  do  not  remember  when  these  re- 
leases above  referred  to  were  executed,  but 
I  Judge  that  they  were  executed  after  the 
receipt  of  the  money  by  me.  The  money  was 
paid  by  the  Dallas  Mortgage  Company  in 
pursuance  of  the  deed  of  trust  executed  in 
accordance  with  the  application  hereto  at- 
tached. The  amount  realized  was,  as  stated, 
$16,000.  Ttie  difference  in  the  amount  real- 
ized and  the  amount  of  the  mortgage  is  ac- 
counted for  by  the  incorporation  of  a  part  of 
the  Interest  to  accrue  on  the  mortgage  in  the 
face  of  the  note  and  mortgage.  The  money 
was  paid  to  me  for  the  purpose  of  takhig 
up  the  liens  against  the  property,  as  above 
stated,  and  I  could  not  have  turned  the 
money  over  to  Holloway  without  taking  these 
liens  up.  I  do  not  have  any  recollection  of 
any  Thompson  mortgage  made  to  Flnley  as 
trustee." 

In  view  of  the  disposition  that  we  make 
of  the  case,  these  are  all  the  facts  that  we 
deem  it  necessary  to  make  any  finding  upon. 
It  is  clear  that  the  deed  of  trust  executed 
by  Holloway  and  wife  to  Thompson  was 
void,  as  to  their  homestead,  which  is  the 
land  tn  controversy,  as  to  the  amount  that 
exceeded  the  sum  necessary  to  discharge  the 
Uens  existing  against  it,  which  were  as- 
sumed by  Holloway  at  the  time  of  his  pur- 
chase from  Leitnaker.  The  amount  so  as- 
sumed, and  which  was  a  charge  ui>on  the 
property,  might  be  estimated  at  the  sum  of 
about  $2,200,  with  interest  The  total  amount 
of  the  loan  advanced  upon  this  property,  to- 
gether with  the  other  lands  mentioned  in  the 
deed  of  trust,  was  about  $18,000.  We  do  not 
pretend  to  be  accurate  In  the  statement  of 
these  several  sums,  as  accuracy  is  not  Im- 
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portiint  In  this  particular,  as  the  statement 
is  made  simply  for  the  purpose  of  lUustiat- 
lug  that  the  homestead  was  Incumbered,  to- 
gether with  otlier  lands,  for  a  much  greater 
sum  than  could  have  been  legally  a  charge 
against  It  While  the  trustee  may  have  had 
the  right  under  the  deed  of  trust  to  have  sold 
the  homestead  separately  only  for  an  amount 
sufficient  to  discharge  the  legal  incumbrances 
against  it,  he  did  not  pursue  this  course,  but 
sold  the  homestead,  together  with  all  of  the 
other  lands,  in  satisfaction  and  discharge  of 
the  entire  amount  called  for  in  the  deed  of 
trust.  The  deed  of  trust  as  to  the  home- 
stead being  void  as  to  the  amount  that  ex- 
ceeded the  charges  against  it,  the  purchaser 
at  a  sale  thereimder  would  acquire  no  tlUe 
where  the  homestead  was  sold  for  the  pur- 
l>ose  of  satisfying  the  entire  indebtedness. 
At  the  time  that  Westfall  &  Co.  purchased 
the  property  from  Holloway  and  wife,  it  was 
still  their  homestead.  The  appellants  nrge 
that  by  subrogation  they  are  entitled  to  en- 
force the  liens  assumed  by  Holloway,  and 
which  are  a  legal  charge  upon  the  property 
in  controversy;  and  this  contention  would 
doubtless  be  correct  if  they  had  pursued  the 
proper  remedy,  and  if  their  right  In  this  re- 
spect was  not  barred  by  limitation.  The 
appellees  Interposed  a  plea  of  limitation  as  to 
this  branch  of  the  case,  and  from  an  inspec- 
tion of  the  facts  It  will  be  ascertained  that 
the  deed  of  trust  under  which  the  appellants 
acquired  the  title  on  the  8th  day  of  August, 
18^  matured  upon  that  date,  if  not  prior  to 
that  time,  by  the  election  of  the  holder  of 
the  note  to  declare  the  entire  amount  due  for 
a  failure  to  pay  Interest  If  it  could  be  con- 
ceded that  the  incumbrances  existing  upon 
the  lands  in  controversy  were  kept  alive  by 
the  deed  of  trust  executed  by  Holloway,  the 
maturity  of  these  obligations,  if  they  were 
merged  into  the  deed  of  trust  would  be  de- 
termined from  the  date  of  the  maturity  of 
that  Instrument;  and  from  the  time  of  its 
maturity  in  August  1894,  more  tluin  four 
years  elapsed  before  the  appellants  by  their 
pleadings  set  up  any  right  of  subrogation. 
Garner  v.  Black,  05  S.  W.  876,  3  Tex.  Ot 
Rep.  635. 

In  this  disposition  of  the  case,  It  Is  not 
necessary  that  we  should  consider  any  of 
the  other  questions  presented  in  appellants' 
brief. 

For  the  reasons  stated,  the  Judgment  is 
affirmed.    Affirmed. 


BNNIS-BROWN  00.  v.  CAFFABELLI 

et  alA 

(Court  of  C3vil  Appeals  of  Texas.      April  2, 

1902.) 

SALES— ACTION  FOR  PURCHASE  PRICE— DI- 
RECTION OF  VERDICT. 

In  an  action  to  recover  the  price  of  a  car 
load  of  onions,  the  answer  set  up  that  they 
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were  to  be  shipped  direct  and  at  a  frelglit  rate 
of  not  more  than  75  cents  per  100  poonds: 
tliat  wheu  they  arrived  the  freight  was  82 
cents;  that  they  were  not  shipped  direct,  bat 
^\'ere  so  delayed  as  to  be  rotten  and  nwmer- 
chantable;  that  defendants  only  agreed  to  boy 
half  a  car,  etc  The  broker  representing  plain- 
tiff in  the  sale  testified  that  he  showed  defend- 
ants a  letter  stating  that  the  frelglit  was  "K 
cents;  that  defendants  said  they  conld  handle 
half  a  car;  that  he  telephoned  other  parties, 
who  agreed  to  take  the  other  half;  that  de- 
feirdauts  sold  to  consign  tlie  car  to  them  and 
draw  on  them  •for  the  whole  car,  etc.  On  cross- 
examinatiou  witness  stated  tliat  there  vras  no 
positive  agreement  that  plaintiff  should  draw 
on  defendants  for  the  whole  car.  One  of  the 
defendants  testified  that  the  onlv  reason  he  did 
not  take  the  whole  car  was  that  the  ooiona 
were  not  good;  that  otherwise  he  would  have 
taken  them  quickly,  aud  paid  the  draft.  The 
draft  was  for  the  whole  car.  There  waa  a 
conffict  as  to  the  condition  of  th«  onions. 
riaintiff  offered  to  make  good  the  excess  of 
freight  Beld  error  to  direct  a  verdict  for  de- 
fendants. 

Appeal  from  Bexar  county  court:  R.  B. 
Oreen,  Judge. 

Action  by  the  Ennia-Brown  Oompany 
against  CaSarelli  Bros.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Reversed. 

M.  W.  Davis,  for  appellant  O.  A.  Keller 
and  Mason  Williams,  for  appellees. 

FliT,  3.  Appellant  sued  appellees  to  re- 
cover the  sum  of  $348.74  alleged  to  be  due 
for  a  car  load  of  onions.  The  court  Instruct- 
ed a  verdict  for  appellees.  The  answer  set 
up  the  following  defenses:  First  that  the 
onions  were  to  be  shipped  direct  from  Reno. 
Nev.,  to  San  Antonio,  Tex.,  at  the  freight 
rate  of  not  more  than  75  cents  per  hundred 
pounds,  and  when  the  car  arrived  the  freight 
rate  was  82  cents  per  hundred,  and  the  car 
was  not  shipped  direct  from  Reno  to  San  An- 
tonio, but  went  by  the  way  of  California, 
and  the  shipment  was  thereby  so  delayed 
that  the  onions  were  rotten  and  unmerchant- 
able when  they  arrived;  second,  that  they 
bought  only  half  a  car,  the  other  half  to  go 
to  Nicholson  &  Janin;  and,  third,  that  they 
offered  to  pay  a  less  sum  than  the  contract 
price  for  the  onions,  which  was  refused.  F. 
V.  Henderson,  the  broker  who  represented 
appellant  in  the  sale  of  the  onions,  testified 
that  he  went  to  appellees  and  showed  them 
a  letter  from  appellant  in  which  it  was  stat- 
ed that  a  car  load  of  onions,  which  bad  been 
sold  at  Waco,  but  conld  not  be  delivered 
there  because  off  the  line  of  the  Galveston, 
Hartisburg  &  San  Antonio  Railway  Oompa- 
ny, which  would  make  the  freight  95  cents 
per  hundredweight  would  l>e  sold  on  board 
the  cars  at  Reno,  Nev.,  for  |3  a  hundred- 
weight and  that  the  freight  rate  was  75 
cents.  Appellees  said  they  could  handle  a 
half  a  car,  and  the  broker  telephoned  Nich- 
olson &  Janln,  and  they  agreed  to  take  the 
other  half.  Appellees  said  to  consign  the  car 
to  them  and  draw  on  them  for  the  whole  car. 
aud  the  sale  was  consummated  on  those 
terms.  In  his  cross-examination  the  witness 
said  there  was  no  positive  agreement  that 
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appellant  abould  draw  on  appellees  for  the 
value  of  the  whole  car.  There  was  other 
testimony  which  eatabllahed  that  appellees 
conBtmed  the  contract  as  binding  them  to 
pay  for  the  whole  car,  the  only  objection  to 
taking  the  whole  car  being  that  the  onions 
were  decaying.  R.  C.  Caffarelll,  one  of  the 
appellees,  swore:  "The  only  reason  I  didn't 
take  the  car  of  onions  was  because  they 
were  not  good  onions,  and  that  is  the  only 
reason.  I  had  no  other  objection  only  that 
they  were  not  sound,  and  that  Is  all  the  ob- 
jection that  I  had  to  them.  It  they  had  been 
sound,  I  would  have  taken  them  quickly,  be- 
cause I  had  the  onions  sold.  *  *  *  If  the 
onions  had  been  first  class  and  sound  and  all 
right  I  would  have  certainly  paid  that  draft" 
The  draft  was  for  the  total  value  of  the 
whole  car  of  onions.  There  was  a  conflict 
as  to  the  condition  of  the  onions.  Appellant 
ofFered  to  make  good  the  excess  of  freight 

The  Instruction  to  the  Jury  to  return  a 
verdict  for  api)ellees  was  a  clear  Invasion  of 
the  province  of  the  Jury,  and  the  Judgment 
is  therefore  reversed,  and  the  cause  remand- 
ed. 

STATE  ex  reL  ATTORNEY  QBNBRAL  T. 
SHIPPERS'  COMPRESS  &  WARE- 
HOUSE CO.' 
(Court  of  Civil  Appeals  of  Texas.     April  2, 
1002.) 

MONOFOUBS-ANn-TRUST  LAWS-CONSTITTJ- 
TIONAUTY-CORPORATIONS-FORFBITORB  OP 
CHABTERr-COMBINATIONS  IN  RESTRAINT  07 
TRADE  -  BVIDENCB  -  SUFFICIENCY  —  COURT 
OF  CIVIL  APPBALS-^URISOIOnON. 

l.An  action  to  cancel  or  rescind  the  char- 
ter of  a  corporation,  predicated  ou  the  anti- 
trust act  (Rev.  St.  18R5,  art.  B313),  i*  withhi 
the  appellate  jurisdiction  of  the  court  of  dvll 
appe^s,  though  the  provisioDs  of  such  act 
malving  the  violation  of  its  terms  a  crime  are 
incidentally  involved. 

2.  The  anti-traat  act  of  April  30,  1895  (Bev. 
St  1686,  art.  6313),  protiibitiug  combinations 
of  two  or  more  persons  to  create  or  carry 
ont  restrictions  in  trade  or  commerce,  or  aids 
to  commerce,  etc.,  and  exempting  from  its 
proTisions  live  stock  and  products  iu  the  hands 
of  the  producers,  and  the  organization  of  la- 
borers for  the  purpose  of  maintaining  any 
standard  of  wages,  is  repugnant  to  Const  U. 
S.  Amend.  14,  relating  to  the  equal  protection 
of  the  lawa 

3.  The  charter  of  a  compress  company  in- 
corporated for  the  puriK>se  of  constructing, 
parduudng,  and  maintaimng  cotton  compresses 
in  various  conutles  of  the  state  cannot  be  for- 
feited on  the  ground  that  its  incorporation  was 
procured  to  create  a  monopoly  in  compressing 
cotton  in  such  counties,  without  proof  of  any 
combination  between  such  company  aud  the 
sellers  of  compresses  requiring  the  latter  to 
abstain  from  engaging  In  the  same  business  in 
such  territory,  or  tnat  the  purchases  were 
made  to  create  a  monopoly,  or  of  any  agree- 
ment by  the  promoters  of  ue  company  to  com- 
bine to  prevent  any  one  else  from  engaj^ng  in 
a  like  business,  or  to  impose  any  restraints  ou 
any  one  to  create  and  operate  compresses  in 
the  territory  in  which  such  company  was  au- 
thorized to  operate. 

On  Rehearing. 
In  a   proceeding  for  the  forfeiture  of  a 
corporation  s  charter,  predicated  ou  a  violation 

'  Writ  ol  error  granted  by  aupreme  court. 


of  the  anti-trust  law  of  April  30,  1885  (Bev. 
St  1896,  u't  5313),  a  contention  that  such 
act  was  accepted  as  part  of  the  contract  under 
wlilch  the  charter  was  granted,  and  that  its 
violation  authorized  a  cancellation  of  the  char- 
ter, though  the  act  was  nnconstitutionai,  is 
without  merit  where  the  charter  did  not  re- 
quire the  company  to  abstain  from  auy  of  the 
acts  complained  of,  and  did  not  authorize  its 
cancellation  or  forfeiture  for  the  violation  of 
a  contract 

Appeal  from  district  court.  Travis  county; 
F.  G.  Morris,  Judge. 

Action  by  the  statev  on  the  relatiim  of  the 
attorney  general,  against  the  Shippers'  Com- 
press &  Warehouse  Company.  From  a  Judg- 
ment in  favor  of  defendant  plaintiff  appeals. 
Affirmed. 

O.  E.  Bell,  Atty.  Oen.,  for  appellant.  Crane 
ft  Greer  and  A.  M.  Carter,  for  appellee. 

FISHER,  C.  3.  This  suit  was  toought  by 
the  state  of  Texas,  at  the  relation  of  h^ 
attorney  general,  against  the  appellee,  for 
the  purpose  of  recalling  and  forfeiting  the 
charter  granted  to  the  defendant  corporation 
by  the  state  of  Texas.  Appellant  alleged 
that  the  Shippers'  Compress  &  Warehouse 
Company  was  a  corporation  duly  organized 
and  existing  under  tiie  laws  of  the  state  of 
Texas,  by  virtue  of  a  charto'  granted  on  the 
10th  day  of  June,  1901,  authorizing  and  em- 
powering said  corporation  to  construct  or 
purchase  and  maintain  mills,  gins,  and  cotton 
compresses  in  various  counties  In  the  central 
portion  of  the  norOiera  half  of  the  state  of 
Texas.  Plaintiff  further  alleged  that  by  the 
laws  of  the  state  of  Texas  which  were  in 
force  long  before  the  organization  of  said  cor- 
poration, and  long  before  any  of  the  acts 
complained  of  were  committeid,  and  which 
laws  had  ever  since  been,  and  were  still,  in 
force  and  effect,  any  combination  of  capital, 
skill,  or  acts  of  two  or  more  persons,  firms, 
corporations,  or  associations  of  persons,  was 
declared  Illegal,  when  formed  for  the  pur- 
pose of  creating  and  carrying  out  restrictions 
in  trade  and  commerce,  or  aids  to  commerce, 
or  for  preventing  competition  in  aids  to  com- 
merce; that  Nell  P.  Anderson,  B.  L.  Ander- 
son, C.  J.  Sorrells,  Richard  Clark,  P.  R.  Free- 
man, W.  E.  Campbell,  and  F.  J.  Phillips  on 
or  about  the  1st  day  of  June,  1901,  made  and 
entered  Into  a  contract  or  agreement  with 
each  of  the  others,  and  all  together,  for  the 
purpose  of  effecting  a  combination  of  their 
capital,  skill,  and  acts  for  the  purpose  of 
creating  and  carrying  out  restrictions  in  trade 
and  commerce,  and  in  preventing  competi- 
tion in  aids  to  commerce,  by  buying  up,  ac- 
quiring, and  bringing  under  one  ownership 
and  management  and  thereby  preventing 
competition  between,  certain  existing  com- 
peting cotton  compreasee,  the  same  being 
competing  aids  to  commerce,  situated  in  the 
central  portion  of  the  northern  half  of  the 
state  of  Texas;  that  in  pursuance  of  said 
contract  the  said  parties  associated  tbem- 
selves  together  as  a  body  corporate,  and  on 
the  10th  day  of  June,  1901,  procured  the 
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charter  of  the  defendant  corporation  from 
the  secretary  of  state  of  the  state  of  Texas, 
by  whom  authority  to  do  biislness  under  such 
charter  was  thereupon  granted;  that  the  said 
charter  was  granted  subject  to  all  the  laws 
of  the  state  of  Texas  against  the  formation 
4>f  combinations  of  capital,  skill,  and  acts  for 
the  purpose  of  preventing  competition  be- 
tween aids  to  commerce;  that  In  furtherance 
■of  the  Illegal  contract  of  the  parties  who  pro- 
cured the  said  charter,  the  defendant  cor- 
poration bought  acquired,  and  brought  un- 
der one  ownership  and  management  six  com- 
peting cotton  compresses,  and  the  appurte- 
nances thereunto  belonging,  for  the  purpose 
of  preventing  competition  between  the  same, 
and  that  the  action  of  the  defendant  in  ac- 
quiring the  said  competing  compresses  had 
prevented  competition  between  said  aids  to 
commerce;  that  in  so  buying  and  acquiring 
competing  compresses  for  the  purpose  of 
bringing  them  under  one  ownership  and  man- 
agement and  thereby  preventing  competition 
between  them,  the  defendant  had  misused 
and  abused  the  powers  granted  to^  and  had 
usurped  and  exercised  powers  not  conferred 
upon,  it  and  committed  acts  which  were 
prohibited  and  declared  to  be  illegal  by  the 
laws  of  the  state  of  Texas,  and  had  created 
a  moDoiwIy  in  the  business  of  compressing 
cotton,  and  thereby  produced  a  substantial 
injury  to  the  public;  that  the  said  Nell  P. 
Anderson,  B.  L,  Anderson,  G.  J.  Sorrells, 
Richard  aaric,  P.  R.  Freeman,  W.  E.  Camp- 
hell,  and  F.  J.  Phillips,  and  the  other  stock- 
holders in  the  Shippers'  Compress  &  Ware- 
house Company,  under  the  guise  of  said  cor- 
poration, had  effected  a  combination  of  their 
capital,  skill,  and  acts  for  the  purpose  of 
preventing  competition  between  existing  com- 
peting cotton  compresses,  the  same  being 
aids  to  commerce;  that  the  defendant  corpo- 
ration had  thereby  forfeited  its  franchise. 
The  defendant  corporation  filed  an  answer, 
which,  In  addition  to  a  general  denial,  pre- 
-sented  the  question  of  the  constitutionality 
of  the  law  of  the  state  of  Texas  which  pro- 
hibited all  combinations  of  capital,  skill, 
and  acts  for  the  purpose  of  effecting  and  car- 
rying out  restrictions  in  trade  and  commerce, 
and  aids  to  commerce,  and  of  preventing  com- 
petition In  aids  to  commerce.  The  plaintiff 
filed  special  exceptions  to  so  much  of  the 
■defendant's  answer  as  raised  the  question  of 
the  constitutionality  of  the  law,  which  ex- 
ceptions were  sustained  by  the  court.  The 
case  was  tried  before  the  court  without  the 
Intervention  of  a  Juiy,  and  Judgment  was 
rendered  in  favor  of  the  defendant  from 
which  Judgment  the  appeal  in  this  case  was 
taken. 

The  following  are  the  facts  found  tn  the 
record: 

"(1)  That  the  charter  of  the  defendant  cor- 
(toration,  properly  acknowledged,  and  accom- 
panied by  satisfactory  evidence  of  the  fact 
that  the  requisite  amount  of  capital  stock 
had  been  subscribed  and  paid  In,  was  filed 


and  recorded  in  the  office  of  the  secretary  of 
state,  and  a  certificate  of  that  offlcor  obtain- 
ed, showing  the  record  of  said  charter,  and 
authority  to  do  business  thereunder,  on  the 
10th  day  of  June,  1801,  and  is  as  follows: 
'State  of  Texas,  County  of  Dallas.  The  un- 
dersigned, desiring  to  avail  themselves  of 
subdivision  28,  article  642,  of  the  Revised 
Statutes  of  the  State  of  Texas,  as  amended 
by  the  acts  of  the  legislature,  hereby  asso- 
ciate ourselves  together  as  a  body  corporate 
for  the  purposes  and  uses  herein  set  forth.' 
The  charter  is  in  the  usual  form,  and,  the 
only  material  provisions  being  articles  2  and 
8,  those  articles  only  are  here  copied,  and 
are  as  follows:  'Article  2.  The  purposes  for 
which  this  corporation  is  formed  are  as  fol- 
lows: ITor  the  construction  or  purchase  and 
maintenance  of  mills,  gins,  cotton  compress- 
es, grain  elevators,  wharves  and  public  ware- 
houses for  the  storage  of  products  and  com- 
modities by  grain  elevator  and  public  ware- 
house companies,  and  the  loan  of  money  by 
such  elevator  and  warehouse  companies.  Ar- 
ticle 3.  The  places  of  business  of  tbis  cor- 
poration shall  be  in  the  counties  of  Dallas, 
EUlis,  Navarro,  Henderson,  Smith,  Kaufman. 
Van  Zandt  Wood,  Rains,  Rockwall,  Hunt 
Hopkins,  Delta,  Fannin,  Collin,  Grayson, 
Cooke,  Montague,  Clay,  Jack,  Wise,  Denton, 
Tarrant  Parker,  Eastland,  Jones,  Taylor. 
Wichita,  Johnson,  Hood,  Erath,  and  HiU: 
and  the  principal  office  shall  be  located  in 
the  city  of  Dallas,  Dallas  county,  Texas.  In 
testimony  whereof,  witness  our  bands  this 
iBt  day  of  June,  A.  D.  1001,  Nell  P.  Ander- 
son, B.  L.  Anderson,  C.  J.  Sorrdls,  P.  B. 
Freeman,  Richard  Clark,  W.  E.  Campbell. 
F.  J.  Phillips." 

"(2)  That  the  city  of  Dallas  Is  situated 
about  the  center  of  the  northern  half  of  tlie 
state  of  Texas,  about  76  miles  sootb  of  the 
Red  river;  that  the  town  of  Terrell  is  situat- 
ed on  the  Texas  &  Pacific  and  Texas  Mid- 
land Railroads,  about  thirty  miles  east  of  the 
city  of  Dallas;  that  the  town  of  Gre^ivUle 
is  situated  on  the  M.,  K.  &  T.  and  G.,  C.  ft 
S.  F.  Railroads,  about  eighty  miles  north- 
west of  the  city  of  Dallas;  that  the  town  of 
Cisco  is  situated  on  the  Texas  4c  Pacific  and 
Texas  Central  Railroads,  about  146  miles 
west  of  the  city  of  Dallas. 

"(3)  That  last  year  there  was  raised  in 
the  counties  named  the  amount  of  cotton 
stated,  to  wit:  Dallas,  caooo  bales;  Ellis, 
138,000  bales;  Navarro,  88,000  bales;  Hen-  ' 
derson,  21,000  bales;  Smith,  43,000  bales: 
Kaufman.  49,000  bales;  Van  Zandt,  36,000 
bales;  Wood,  25,000  bales;  Rains,  6,000  bales: 
Rockwall,  24,000  bales;  Hunt  87,000  bales; 
Hopkins,  40.000  bales;  Delta,  31,000  bales: 
Fannin,  102.000  bales:  Collin,  82.000  bales: 
Lamar.  87,000  bales;  Grayson,  70,000  bales; 
Cooke,  18,000  bales;  Montague,  S5,0OO  1  ales; 
Clay,  7.000  bales;  Tarrant  33,000  bales: 
Parker.  36,000  bales;  Eastiand,  38,000  bales; 
Jones.  7,000  bales;  Taylor,  10.000  bales: 
Johnson,  45,000  bales;    Hood,  18,000  bales: 
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Erath,  43,000  bales;  and  Hill,  97,000  balea; 
making  the  aggregate  production  in  aald 
counties  1,431,000  bales.  That  the  present 
year  the  crop  In  the  conntles  named  will 
probably  be  only  about  55  per  cent  of  the 
amount  grown  in  the  same  counties  last 
year.  That  practically  all  of  said  cotton  la 
pot  up  by  the  square-bale  process,  and,  in 
order  to  put  It  In  condition  for  economical 
shipment,  it  Is  necessary  to  have  it  com- 
pressed. That  It  Is  so  compressed  under  the 
rules  and  regulations  of  the  railroad  com- 
mission of  Texas. 

"(4)  That  there  Is  a  compress  located  at 
each  of  the  following  places  In  the  state  of 
Texas,  to  wit:  At  the  town  of  Abilene,  In 
Taylor  county,  about  45  miles  west  of  the 
town  of  Cisco,  and  on  the  line  of  the  Texas 
&  Pacific  Railroad;  at  Weatherford,  in  Par- 
ker county,  on  the  lines  of  the  Texas  &  Pa- 
cific. G.,  C.  &  S.  F.,  and  M.  W.  &  N.  W. 
Railroads,  about  sixty  miles  west  of  the  city 
of  Dallas;  at  Ft.  Worth,  in  Tarrant  county, 
on  the  lines  of  the  M.,  K.  &  T.,  G.,  O.  &  S.  F., 
St  L.  8.  W.,  C,  R.  I.  &  T.,  Texas  &  Pacific, 
and  other  railroads,  about  thirty  miles  west 
of  the  city  of  Dallas;  at  Dublin,  In  Erath 
county,  on  the  lines  of  the  F.  W.  St  R.  O.  and 
T.  C.  Railroads,  about  one  htrndred  and  fifty 
miles  west  of  the  city  of  Dallas;  at  Cleburne, 
in  Johnson  county,  on  the  line  of  the  O.,  O. 
&  8.  F.  Railroad,  about  fifty-three  miles 
southwest  of  the  city  of  Dallas;  at  Alvarado, 
In  Johnson  county,  on  the  lines  of  the  M.,  K. 
&  T.  and  6.,  C.  &  S.  F.  Railroads,  about 
forty  miles  southwest  of  the  city  of  Dallas; 
at  Waxahachle,  In  Ellis  county,  on  the  lines 
of  the  Ft  W.  &  N.  O.  and  M.  K.  &  T.  Rall- 
Toads,  about  thirty  miles  south  of  the  city 
of  Dallas;  at  Ennls,  in  EUlls  county,  on  the 
lines  of  the  H.  &  T.  O.  and  T.  M.  Railroads, 
about  forty  miles  southeast  of  the  city  of 
Dallas;  at  the  town  of  Mlneola,  In  Wood 
county,  on  the  lines  of  the  T.  &  P.,  M.,  K. 
&  T.,  and  I.  &  G.  N.  Railroads,  about  one 
hundred  miles  east  of  the  city  of  Dallas;  at 
Paris,  In  Lamar  county,  on  the  lines  of  the 
a.,  C.  &  8.  F.  and  T.  M.  Railroads,  about  one 
hundred  miles  northeast  of  the  city  of  Dallas; 
at  Houey  Grove,  in  Fannin  county,  on  the 
lines  of  the  T.  &  P.  and  G.,  C.  &  S.  F.  Rail- 
roads, about  ninety-five  miles  north  of  the 
city  of  Dallas;  at  Bonham,  in  Fannin  coun- 
ty, on  the  line  of  the  T.  &  P.  Railroad,  about 
nlnet}--fiTe  miles  north  of  the  city  of  Dallas; 
at  McKinney,  In  Collin  county,  on  the  line 
of  the  M.,  K.  &  T.  and  H.  &  T.  C.  Railroads, 
about  thirty  miles  north  of  the  city  of  Dal- 
las: at  Sherman,  In  Grayson  county,  situ- 
ated on  the  lines  of  the  M.,  K.  &  T.,  H.  & 
T.  C  T.  &  P.,  St  L.  8.  W.  Railroads,  about 
sixty-four  miles  north  of  the  city  of  Dallas; 
at  Dennlson,  In  Grayson  county,  on  the  lines 
of  the  last  above  named  railroads,  about 
seventy-three  miles  north  of  the  city  of  Dal- 
las; at  Bowie.  In  Montague  county,  on  the 
lines  of  the  Ft  W.  &  D.  O.  and  C,  R.  I.  & 
T.  Railroads,  about  one  hundred  miles  north- 


west of  the  city  of  Dallas;  and  two  com- 
presses at  Greenville,  in  Hunt  county,  situ- 
ated on  the  lines  of  the  St  L.  S.  W..  M.,  K. 
&  T.,  and  T.  M.  Raiteoads,  about  forty  miles 
northeast  of  the  city  of  Dallas. 

"(5)  That  the  Olarksville  Compress  Com- 
pany, a  Texas  corporation,  erected  a  com- 
press in  East  DallaB,— the  same  being  a  part 
of  the  city  of  Dallas,— on  the  lines  of  the  G., 
O.  &  8.  F.  and  T.  &  P.  Railroads,  about  the 
5th  day  of  January,  1895,  and  that  said  com- 
press was  operated  by  said  company  until 
about  the  10th  day  of  March,  1901.  That  aU 
of  the  properties  of  said  corporation  were 
acquired  by  the  defendant  corporation,  the 
Shippers'  Compress  &  Warehouse  Company, 
about  the  11th  day  of  September,  1901.  That 
the  Dallas  New  Cotton  Compress  Company, 
a  Texas  corporation,  erected  a  compress  in 
the  city  of  Dallas,  on  the  lines  of  the  M.,  K. 
&  T.,  G.,  C.  &  S.  F.,  and  Belt  Line  Railways 
on  or  about  the  3d  day  of  April,  1895,  and 
that  said  compress  was  operated  by  such 
company  until  about  the  11th  day  of  Sep- 
tember, 1901,  when  all  of  the  properties  of 
said  corporation  were  acquired  by  the  de- 
fendant corporation.  That  the  Texas  Com- 
press Company,  a  Texas  corporation,  erected 
a  compress  in  the  city  of  Dallas,  on  the  lines 
of  the  M.,  K.  &  T.  and  Belt  Line  Railways, 
on  or  about  the  20th  day  of  February,  1897, 
and  that  said  compress  was  operated  by  said 
corporation  until  the  11th  day  of  September, 
1901,  when  all  the  properties  of  said  corpora- 
tion were  acquired  by  the  defendant  corpo- 
ration. That  the  Terrdl  C<Mnpress  Com- 
pany, a  Texas  corporation,  erected  a  com- 
press at  the  town  of  Terrell,  on  the  lines  of 
the  T.  &  P.  and  T.  M.  Railways,  on  the  9th 
day  of  October,  1895,  and  that  said  compress 
was  operated  by  such  company  until  about 
the  11th  day  of  September,  1901,  when  aO 
the  properties  of  said  corporation  were  ac- 
quired by  the  defendant  corporation.  That 
the  Gainesville  Compress  &  Warehouse  Com- 
pany, a  Texas  ccvporatlon,  erected  a  com- 
press at  the  town  of  Gainesville  on  or  about 
tlie  21st  day  of  June,  1887,  and  that  said 
compress  was  operated  by  such  company  un- 
til about  the  lltb  day  of  September,  1901, 
when  all  the  properties  of  said  company 
were  acquired  by  defendant  corporation. 
That  the  Cisco  Compress  Company,  a  Texas 
corporation,  erected  a  compress  at  Cisco,  on 
the  lines  of  the  T.  &  P.  and  T.  O.  Railways, 
on  or  about  the  23d  day  of  June,  1898,  and 
that  said  compress  was  operated  by  said 
company  until  about  the  11th  day  of  Sep- 
tember, 1901,  when  all  the  properties  of  said 
company  were  acquired  by  the  defendant 
corporation. 

"(6)  That  the  rules  and  regulations  of  the 
railroad  commission  of  Texas  regulating  the 
compression  of  cotton  are  as  follows:  'Rail- 
road companies  receiving  cotton  uncompress- 
ed are  to  assume  the  costs  of  compressing 
the  same,  which  Is  to  be  deltv^ed  at  des- 
tination compressed  on  the  following  coudl- 
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ttons:  First  Cotton  sball  be  compressed  at 
shipping  point  when  an  accessible  compress 
in  In  operation  at  sucb  point.  Second.  When 
no  compress  Is  in  operation  at  shipping  point, 
the  cotton  shall  be  compressed  at  a  station 
directly  intermediate  between  the  slilpping 
point  and  the  destination,  and  distant  sev- 
enty miles  or  more  from  snch  destination. 
Compresses  being  in  operation  at  two  or  more 
stations  directly  between  shipping  point  and 
destination,  the  compress  nearest  to  shipping 
point  shall  be  selected  to  compress  sucb  cot- 
ton: provided,  the  cotton  to  be  compressed  In 
transit  may,  at  the  option  of  the  railroad 
company,  and  without  additional  expense  to 
the  shipper  or  owner  of  the  cotton,  be  hauled 
back  to,  and  compressed  at,  a  compress 
which  is  nearer  to  the  point  of  (Hrigin  than 
the  first  compress  in  direct  route  to  destina- 
tion. If  sucb  compress  be  in  operation  upon 
tbe  line  of  road  upon  which  such  cotton  or- 
iginates: and  provided,  further,  that  when 
cotton  is  offered  for  shipment  at  a  Junction 
point  of  two  or  more  competing  lines  of  rail- 
road at  which  no  compress  Is  In  operation, 
conditional  upon  such  cotton  being  com- 
pressed at  another  Junction  point  of  sudti 
competing  lines  In  the  direction  of  final  des- 
tination, and  it  Is  possible  for  one  of  sucb 
competing  lines  to  comply  with  sucb  condi- 
tion under  tbe  foregoing  rules,  then  tbe  otber 
competing  line  Interested  shall  have  tbe  priv- 
ilege of  accepting  and  transporting  such  ship- 
ment of  cotton  on  tbe  same  condition,  al- 
though It  may  be  necessary  for  such  otber 
line,  in  doing  so,  to  haul  such  cotton  to  in- 
termediate compress  points  on  their  line. 
This  proviso  shall  not  be  construed  as  ap- 
plying on  cotton  originating  at  other  points 
between  such  Junction  points.  Third.  The 
amount  of  the  cost  of  compressing  assumed 
by  railroad  companies  shall  not  exceed  ten 
cents  per  hundred  pounds.  Fourth.  The  com- 
press station  at  which  It  is  desired  to  con- 
centrate cotton  shall  be  In  tbe  direction  of 
final  destination  as  reached  by  or  over  tbe 
line  on  which  such  cotton  originates,  except 
that  a  railroad  company  may,  when  request- 
ed by  tbe  shipper  to  do  so,  concentrate  ship- 
ments of  cotton  at  a  compress  station  on  its 
line  not  in  the  direction  of  final  destination 
which  is  nearer  to  tbe  original  shipping  point 
tlian  is  the  first  compress  point  In  the  direc- 
tion of  final  destination.  Fifth.  When  cot- 
ton to  be  concentrated  at  a  Junction  point  ot 
two  or  more  competing  lines  of  railroad  is 
offered  at  another  Junction  point  of  such 
competing  line,  and  it  is  possible  for  one  of 
such  lines  to  concentrate  cottcHi  so  offered  un- 
d^  the  foregoing  provisions  (paragraphs  1 
and  2  of  fourth  rule),  then  the  other  compet- 
ing line  shall  have  the  privilege  of  concen- 
trating sucb  cotton  as  desired  by  8bipp»,  al- 
though It  may  be  necessary  for  such  other 
line,  in  doing  so,  to  haul  such  cotton  to  in- 
termediate compress  points  upon  their  own 
lines.'  Tbe  foregoing  rules  and  regulations 
of  tbe  railroad  commission  are  applicable  to 


tbe  compression  of  cotton  at  all  tbe  points 
named  in  this  agreement  at  wblch  com- 
presses are  located.  That  each  of  tbe  six 
compresses  acquired  by  the  defendant,  tbe 
Shippers'  Compress  &  Warehouse  Company, 
have  complied  with  the  rules  and  regulations 
of  the  railroad  commission. 

"(7)  That  the  central  portlm  of  tbe  north- 
em  half  of  tbe  state  of  Texas  is  a  very  rich 
agricultural  country,  devoted  largely  to  tbe 
Industry  of  producbig  cotton;  that  In  said 
section  there  is  annually  raised,  ginned,  and 
prepared  for  market  about  1,000,000  bales  of 
cotton,  practically  all  of  which  Is  pat  op  by 
what  Is  known  as  tbe  ordinary  sqnare-bale 
press;  tbe  bales  being  pressed  at  ordinary 
gins  to  a  density  of  about  twelve  pounds  to 
the  cubic  foot.  That  no  considerable  por- 
tion of  said  cotton  is  used  or  manuCactnred 
In  tbe  state  of  Texas,  or  in  the  section  of  tbe 
United  States  to  which  tbe  state  of  Texas  is 
contiguous,  bnt  that  practically  all  ot  said 
cotton  is  shipped  from  its  point  of  origin  to 
foreign  countries  and  otber  states  for  con- 
sumption; and,  in  order  to  properly  prepare 
said  cotton  for  shipment  to  foreign  countries, 
or  to  otber  states  of  tbe  United  States  in 
which  it  is  used  and  manufactured,  it  is  nec- 
essary that  said  cotton  should  be  compressM 
to  a  mncb  greater  doisity  than  that  to  whidi 
it  Is  pressed  at  the  gins  at  which  It  Is  put  up. 
That  the  railroad  comi>anles  of  tbe  state  of 
Texas  uniformly  pay  ten  cents  per  hondred 
for  tbe  compression  of  ail  the  cotton  grown 
in  said  state,  and  that  tbe  larger  portion  of 
the  cotton  compressed  in  Texas  is  compress- 
ed while  en  route  to  its  foreign  destination. 
and  that  all  cotton  In  Texas  is  compreraed 
for  tbe  purpose  of  interstate  and  foreign 
shipment 

"(8)  That  the  said  Shippers'  Compress  * 
Warehouse  Company  has  operated  and  run 
each  of  the  compresses  so  acquired  by  it  dur- 
ing the  present  cotton  season,  and  is  now  run- 
ning the  same,  except  the  ClarksviUe  Com- 
press, located  in  East  Dallas,  which  taas  not 
been  run  since  the  same  was  acquired  by  the 
defendant  (the  same  having  l)een  torn  down 
and  dismantled  before  it  was  acquired  by  tbe 
defendant,  with  a  view  by  its  former  owners 
of  removing  It  to  another  point),  and  also  the 
Texas  Compress,  located  in  Dallas  (the  same 
being  not  in  repair,  and  the  amount  of  cotton 
coming  to  Dallas  this  year  not  being  suffi- 
cient In  tbe  Judgment  of  the  managers  of 
tbe  Shippers'  Compress  &  Warehoose  Com- 
pany, to  Justify  them  in  repairing  It  for  op- 
eration, the  other  press  being  amply  able  to 
take  care  of  the  same).  That  there  are  no 
other  compresses  In  Dallas  than  tbose  men- 
tioned. 

"(9)  That  the  average  business  dcme  by  the 
respective  compresses  for  each  year  prior  to 
the  present  season  has  been  about  as  follows: 
The  ClarksviUe  Compress  at  Dallas,  12,500 
bales;  tbe  Texas  Compress  at  Dallas,  30,000 
bales;  the  Dallas  New  Cotton  Compress  at 
Dallas,  50,000  bales;  tbe  Terrell  Compress  at 
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TTerrell,  40,000  bales;  the  GatneByllle  Com- 
press at  OalnesviUe,  65,000  bales,  which  in- 
cludes large  shipments  from  the  Indian  Ter- 
ritory; the  Cisco  Compress  at  Clscot  40,000 
liales. 

*M0)  That  each  of  said  compresses  has  a 
capacity  for  eadi  cotton  season  as  follows: 
The  ClarksvlUe  Compress  at  Dallas,  60,000 
Ijales;  the  Texas  Compress  at  Dallas,  100,000 
bales;  the  Terrell  Compress  at  Terrell,  60,- 
OOO  bales;  the  GainesTille  Compress  at 
Gainesville,  75,000  bales;  the  Cisco  Compress 
at  Cisco,  60,000  bales. 

"(11)  That  ordinarily  a  compress  must 
compress  as  much  as  25,000  bales  In  a  season 
In  order  to  enable  It  to  make  a  profit.  That 
'When  said  compresses  could  be  run  to  their 
full  capacity,  as  above  shown,  they  earn 
about  twenty  cents  per  bale,  net,  on  the  com- 
pression of  cotton. 

"(12)  That  before  the  parties  who  applied 
for  the  charter  of  the  Shippers'  Compress  & 
Warehouse  Company  did  so,  they  consulted 
their  attorneys,  and  explained  the  full  object 
which  they  had  in  view,  and  that  they  were 
advised  that  what  they  proposed  to  do^  and 
that  they  have  since  been  advised  that  what 
they  did,  was  not  In  violation  of  the  anti- 
trust laws  of  the  state  of  Texas. 

"(IS)  That  there  are  In  Texas,  and  were 
tbe  last  five  years,  70  compresses,  including 
the  compresses  mentioned  In  this  suit. 

"(14)  That  the  farmers  and  stock  raisers 
of  Texas  raise  annually  four  hundred  million 
dollars'  worth  of  agricultural  products  and 
live  stock,  and  market  the  same. 

"(15)  That  there  are  In  Texas  10,000  mllee 
of  railroad,  employing  sixty-three  thousand 
employes.  That  said  railroads  are  owned  by 
seventy  different  companies,  and  the  said 
railroads  are  of  the  value  of  $200,000,000. 

"(16)  That  the  compress  companies  are 
compelled  to  employ  labor  to  operate  the 
compresses,  each  press  employing  about 
twenty  men.  That  tbe  railroad  companies 
of  Texas  have  not  for  the  past  five  years 
<-ompeted  In  freight  charges." 

We  are  asked  to  dismiss  this  case  for  want 
of  Jurisdiction,  because  this  suit  is  one  of  a 
criminal  nature,  or,  in  other  words,  a  crim- 
inal case,  within  the  meaning  of  the  law. 
It  is  needless  to  state  that  our  Jurisdiction 
only  extends  to  cases  of  a  civil  nature. 
Those  provisions  of  the  anti-trust  statute  that 
make  the  violation  of  its  terms  a  crime  are 
only  Incidentally  Involved  in  this  suit  The 
action  here  is  one  practically  of  canceUatlon 
or  rescission  of  the  charter  granted  by  the 
state,  creating  the  appellee  corporation,  and 
conferring  upon  It  the  powers  and  privileges 
therein  granted.  The  charter  of  incorpora- 
tion granted  by  the  state  is  really  a  contract 
entered  into  between  the  state  and  tbe  Incor- 
poT&ton.  When  the  terms  upon  which  it 
was  granted  have  been  violated,  or  equitable 
or  legal  grounds  thereafter  arise  that  would 
authorize  the  state  to  forfeit  its  existence, 
und  remedy  is  Invoked  for  that  purpose,  the 


principal  object  sought  is  cancdlatlon;  and 
we  see  no  reason,  in  a  cajse  of  tfalB  character, 
in  determining  to  what  class  such  a  case  be- 
longs, to  dlsthigulsh  it  from  other  cases  of 
a  like  nature,  where  the  purpose  may  be  to 
cancel  or  rescind  any  contract,  brought  by 
the  state  in  which  it  was  a  party.  Of 
course,  the  result  would  be  to  forfeit  a  right 
previously  granted;  and,  while  the  expre»- 
8ion  "forfeiture"  is  often  used  in  cases  of 
this  class,  still  the  effect  of  the  remedy,  if 
successfully  prosecuted,  would  be,  as  before 
stated,  to  cancel  the  obligation  creating  the 
existence  of  the  corporation,  and  permitting 
and  authorizing  It  to  do  business. 

This  action  is,  in  the  main,  predicated  up- 
on section  1  of  the  anti-trust  statute,  passed 
by  the  legislature  of  this  state  April  30,  1806 
(Rev.  St  1895,  art  5S18).  We  do  not  con- 
sider that  this  section  of  tbe  act  of  189o 
was  repealed  by  the  anti-trust  law  of  May 
25,  1899,  passed  by  the  26th  legislature;  nor 
do  we  consider  that  section  12  of  the  act  of 
1806  was  repealed  by  any  provision  of  the 
anti-trust  law  of  1899,  but  that  section  12  of 
the  act  of  1895  was  kept  alive  by  section  14 
of  the  act  of  1899.  This  act  reads:  "Tbe 
provisions  of  the  foregoing  sections,  and  the 
pains  and  penalties  provided  for,  for  viola- 
tion of  this  act,  shall  be  held  and  construed 
to  be  cnmulatlve  of  all  laws  now  in  force  in 
this  state."  Section  12  of  the  act  of  1896  is 
as  follows:  "That  the  provisions  hereof  shall 
be  held  cumulative  of  each  other,  and  of 
all  other  laws  in  any  way  affliecttng  them,  now 
In  force  in  this  state:  provided,  this  act  shall 
not  be  held  to  apply  to  live  stock  and  agri- 
cultural products  in  the  bands  of  the  pro- 
ducer or  raiser;  nor  shall  It  b«  understood 
or  construed  to  prevent  the  organization  of 
laborers  for  the  purpose  of  maintaining  any 
standard  of  wages."  Of  course,  it  is  conced- 
ed that  where  any  of  the  sections  or  provi- 
sions of  the  law  of  1899,  which  is  the  latest 
law  upon  the  subject  of  trusts,  are  incon- 
sistent or  in  conflict  with  any  of  the  provi- 
sions of  the  act  of  1896,  the  latter  will  stand 
repealed;  but  where  there  Is  no  Inconsisten- 
cy or  conflict  between  the  two  acts,  it  is  ap- 
parent from  the  flrst  part  of  section  14  of 
the  act  of  1899  that  the  purpose  was  to  keep 
alive  aU  these  provisions  of  the  act  of  1895 
which  are  not  in  conflict  with  tbe  act  of 
1899.  There  is  no  provision  of  the  act  of 
1899  that  conflicts  with  section  12  of  the 
act  of  1895,  the  latter  pwtlon  of  which  ex- 
cepts from,  the  operation  of  the  antt-trust 
statutes  live  stock  and  agricultural  products 
In  the  hands  of  the  producer  or  raiser,  and 
organizations  of  laborers  for  the  purpose  of 
maintaining  standards  of  wages.  Such  an 
exception  was,  in  effect,  embraced  in  the 
laws  of  Illinois  on  the  subject  of  trusts, 
which  by  reason  thereof  tbe  supreme  court 
of  the  United  States,  in  the  case  of  0>nnoUy 
V.  Pipe  Co.  (decided  March  10,  1902)  22  Sup. 
Ct  431,  46  L.  Ed.  — ,  held  to  be  unconstitu- 
tional.   For  the  reasons  stated  that  lead  to 


Digitized  by  VjOOQIC 


lOM 


67  SOUTHWBSTEBX  BEPOBXSa 


CTez. 


tiUs  oondnalon,  referoiee  is  made  to  tbe 
opinion  deliyered  In  that  case,  wbicb  we  con- 
sider as  directly  applicable  to  tbe  anti-trust 
statutes  of  this  state.  Tbe  effect  of  tbe  act 
of  1899  was  not  only  to  keep  alive  secticm  12 
of  tbe  act  of  1896,  but.  In  effect,  also  to 
make  that  provision  of  tSiat  law  a  part  and 
parcel  of  the  act  of  1899.  Oat  laws  upon  the 
subject  of  trusts,  retaining  as  a  part  of  their 
terms  that  provision  of  the  statute  which 
excepts,  from  the  general  operation  of  the 
law,  producers  and  raisers  of  live  stock  and 
agricultural  products,  and  labor  organiza- 
tions, renders  the  entire  law  upon  that  sub- 
ject void  and  unconstitutional.  This  provi- 
sion relieves  from  the  operation  of  the  law 
certain  classes  which  the  supreme  court  of 
the  United  States,  in  the  case  cited,  bad  de- 
cided should  be  Included,  in  M'der  that  all 
provisions  of  the  law  might  bear  alike  upon 
all  who  could  be  guilty  of  the  acts  denounced. 
The  vice  In  the  statute,  as  illustrated  In  the 
case  cited,  permeates  to  all  of  Its  four  coiv 
ners;  and  there  is  no  possible  rule  known  to 
this  court  by  which  any  of  the  provislonfl  of 
tbe  anti-trust  statute  can  be  kept  alive,  so 
as  to  relieve  it  from  tbe  operation  of  section 
12  of  the  act  of  1895.  Therefore,  relying  up- 
on tbe  authority  cited,  we  must  hold  tbe  stat- 
ute unconstitutional,  and  bo  much  of  the 
plaintiff's  cause  of  action  as  is  based  there- 
on must  fail. 

It  Is  true,  there  is  an  expression  in  the 
opinion  of  the  supreme  court  of  the  United 
States  to  the  effect  that  their  ruling  does  not 
affect  the  right  of  tbe  state  to  forfeit  a 
charter  granted.  This  expression  is  clearly 
dicta,  as  such  a  question  was  not  necessary 
to  be  considered  in  the  case  decided;  and 
what  that  court  meant  by  it  we  are  at  a 
loss  to  understand,  as  no  other  statement  or 
explanation  is  given  In  tbe  opinion  upon  that 
subject 

In  appellant's  petition,  the  complaint  is 
made  that  a  combination  was  formed  in  or- 
der to  create  and  carry  out  restrictions  in 
trade  or  commerce,  or  aids  to  commerce,  and 
to  prevent  competition  In  aids  to  commerce; 
and  this  much  of  the  action  is  based  upon 
what  is  stated  in  section  1  of  tbe  act  of 
1895.  For  the  grounds  stated,  there  would 
be  no  cause  of  action  on  this  branch  of  the 
case,  except  tor  the  act  of  1896;  and,  when 
it  is  hdd  that  all  of  the  provisions  of  that 
act  are  unconstltntiQaal,  it  must  necessarily 
follow  that  all  actions  predicated  upon  it 
must  fall,  for  an  unconstitutional  law  is  a 
mere  nullity,  for  no  right  of  action  or  defense 
con  be  based  upon  it 

It  Is  also  insisted  that  the  state  has  a 
cause  of  action  to  forfeit  tbe  charter  because 
the  same  was  procured  for  the  purpose  of 
creating  a  monopoly,  and  thereby  preventing 
competition  In  the  business  of  compressing 
cotton  in  the  counties  where  the  charter 
operated:  and  we  take  it  from  the  conten- 
tion made,  that  this  ground  of  forfeiture  Is 
based  upon  common  law,  independent  of  any 


right  of  action  that  might  have  been  con- 
ferred by  tbe  anti-trust  statute.     We  are  will- 
ing to  concede  the  legal  contention  made  by 
the  state,  that  a  case  might  arise  In  which 
the  purpose  and  object  of  tbe  promota«  of 
the  corporation,  before  and  at  the  time  of  ob- 
taining charter,  may  be  looked  to  in   a  suit 
to   cancel   the  same,   in  order   to  ascertain 
whether  the  charter  was  procured  by  fraud, 
or  to  determine  whether,  under  guise  of  tbe 
same  being  Issued  for  an  apparently  I^al 
purpose,  the  real  object  was  to  violate  the 
public  policy  of  this  state,  as  gathered  from 
either  common  or  statutory  law;   but  we  are 
at  a  loss  to  perceive  any  fact  in  the  record 
which  would  bring  this  case  within  this  rule. 
Tbe  corporation  was  apparently  chartered  for 
a  lawful  purpose,  and  by  tbe  express  terms 
of  tbe  charter  it  was  authorized  to  erect  or 
purchase  compresses  within  tbe  territory  des- 
ignated in  the  charter;    and,  other  than  the 
fact  that  certain  compresses  were  by  the  ap- 
pellee purchased  upon  the  same  day,  we  find 
nothing  in  the  evidence  that  would  authorize 
tbe  conclusion  that  It  was  the  purpose  and 
object  of  those  promoting  the  corporation  to 
create  a  monopoly  in  the  compression  of  cot- 
ton, and  to  stifle  competition  In  that  line  of 
business.    There  is  no  evidence  whatever  in- 
dicating any  combination  or  agreement  exist- 
ing between  tbe  promoters  of  the  corporation 
and  tbe  corporation,  after  being  once  formed, 
upon  the  one  band,  and  the  sellers  of  tbe 
compresses,  that  the  latter  should  abstain 
from  thereafter  engaging  and  entering  into 
the  same  character  of  business  within  that 
territory,  or  that  there  was  any  purpose  that 
the  purchase  was  being  made  in  order  to  cre- 
ate a  monopoly  in  the  purchasers;    nor  Is 
there  any  proof  whatever  of  any  understand- 
ing or  agreement  by  the  promoters  of  the 
corporation,  among  themselves  or  with  any 
one  else,  indicating  a  purpose  to  form  a  com- 
bination in  order  to  create  a  monopoly  or  stifle 
competition  In  that  line  of  business,  in  order 
to  prevent  any  one  else  from  engag^ing  In  the 
like  business,  or  to  impose  any  restraints 
upon  the  conduct  of  either  of  the  promoters 
of  the  corporation,  or  of  any  one  else,  to 
erect  compresses,  or  to  buy  the  same,  and 
to  pursue  that  character  of  business.  In  the 
territory  covered  by  the  appellee's  charter. 
In  the  absence  of  any  such  facts,  it  was  la-vr- 
ful  for  the  promoters  of  the  corporation  to 
procure  the  charter  that  was  granted  them, 
and  it  was  lawful  for  them  to  purchase,  by 
the  express  terms  of  the  charter,  the  com- 
presses ^n  question:   and  it  Is  dIflScult  to  per- 
ceive, in  tbe  absence  of  facts  as  stated,  how 
the  condttslon  can  be  reached,  from  the  proof 
of  these  lawful  acts,  that  the  unlawful  pur- 
pose was  to  create  a  monopoly  and  stifle  com- 
petition.   Tbe  mere  fact  that  an  Individual, 
or  a  number  of  individuals  lawfully  associ- 
ated together  in  business,  may,  by  purchase 
which  is  permitted  by  law,  acquire  title  to 
much  of  the  property  In  a  community,  which 
may  produce  a  certain  commodity,  or  wbicb 
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may  be  nsed  In  converting  commodities  Into 
articles  of  commerce,  does  not  necessarily 
create  a  monopoly.  There  Is  no  restriction 
imposed  upon  the  limit  of  a  man's  purchase, 
provided  It  Is  not  done  to  accomplish  an  Ille- 
gal purpose.  One  may.  If  financially  able, 
acquire  much  or  all  of  the  property  of  a 
given  class,  provided  the  purchase  was  not 
made  for  the  purpose  of  Injuring,  or  accom- 
plishing harmful  results  to,  the  public;  and, 
from  a  bare  exercise  of  this  privilege.  It  can- 
not be  inferred  that  the  purpose  and  inten- 
tion were  to  create  a  monopoly,  or  that  a 
monopoly  necessarily  results  from  such  ex- 
tensive acquisition.  In  order  to  assume  the 
existence  of  an  unlawful  purxMse  or  an  un- 
la^vful  result  arising  from  the  fact  of  pur- 
chase, there  should  be  evidence  bearing  upon 
these  questions;  for  the  court  cannot  know. 
In  the  absence  of  some  sort  of  proof  upon 
this  subject,  that  from  the  mere  exercise  of 
the  legal  privilege  of  acquiring  property 
there  does  arise  or  would  arise  some  harm- 
ful result,  in  the  nature  of  a  monopoly,  by 
which  the  public  Interests  may  be  injuri- 
ously aCTected. 

For  the  reasons  stated,  we  find  no  error  in 
the  record,  and  the  Judgment  is  affirmed. 
Affirmed. 

Opinion  on  Rehearing. 

(April  10,  1902.) 

In  the  original  opinion,  in  disposing  of  this 
case,  we  held  that  the  law  of  1899,  creating 
and  defining  trusts,  Illegal  combinations,  and 
monopolies,  was  unconstitutional.  Upon  re- 
consideration, we  have  concluded  that  this 
statute  was  not  Involved  in  the  case  before 
UB,  and  all  expressions  in  the  original  opinion 
concerning  the  invalidity  and  unconstitution- 
ality of  the  statute  laws  of  1898  are  with- 
drawn, and  no  opinion  Is  expressed  by  a 
(tuorum  of  the  court  upon  the  effect  of  tiiat 
statute,  or  authoritative  ruling  made  con- 
cerning its  constitutionality  or  unconstitu- 
tionality. As  we  understand  the  case  made 
by  the  plaintilTB  petition,  and  as  It  was  treat- 
ed in  the  trial  court,  as  shown  by  the  record, 
and  as  treated  here,  it  is,  in  the  main,  predi- 
cated upon  the  law  of  1895  that  prohibits 
trusts  or  combinationB  to  create  or  carry  out 
restrictions  in  ti'ade  or  commerce,  or  aids 
to  commerce,  or  to  prevent  competition  in 
aids  to  commerce.  This  statement  is  made 
in  the  findings  of  fact  and  conclusions  of  law 
of  the  trial  court:  "It  la  conceded  by  both 
parties  that  neither  the  anti-trust  act  of 
1^,  nor  the  otherwise  very  comprehensive 
act  of  1899,  apply  to  the  case,  because  nei- 
ther has  reference  to  aids  to  .commerce,  such 
as  cotton  compresses  ere,  and  that  the  act 
of  April  30,  1895,  is  the  only  anti-trust  stat- 
ute applicable  to  the  case."  In  the  brief  of 
the  appellant  and  the  oral  argument  to  the 
coitt  ttie  case  is  and  was  treated  as  above 
stated,  except  as  to  that  branch  of  it  that 
raises  the  contention  that  the  conduct  of  the 
appellee  created  a  monopoly,  whtch  Is  no- 


ticed and  passed  upon  in  the  original  opin- 
ion. If,  In  the  manner  In  which  the  Issue 
of  monopoly  is  raised  under  the  pleadings 
and  treated  by  the  parties,  it  could,  in  any 
event  be  urged  that  the  anti-trust  statute 
of  1889  embraced  this  feature  of  the  case,  1b 
our  opinion  a  conclusive  answer  to  the  propo- 
sition is  that  the  facts  stated  in  the  record 
do  not  make  a  case  of  monopoly,  as  that 
term  is  defined  in  the  act  of  1^99;  and  th» 
views  and  observations  expressed  in  the  orig- 
inal opinion  upon  this  subject  concerning  mo- 
nopolies are  applicable  to  this  branch  of  the 
case.  But  before  leaving  this  subject,  the 
writer  Is  clearly  of  the  opinion  that  the  anti- 
trust statutes  of  1899  are  not  unconstitu- 
tional, and  are  not  of  the  class  of  statutes 
condemned  by  the  recent  decision  of  the  su- 
preme court  of  the  United  States,  cited  in. 
the  original  opinion.  Associate  Justice  KEY, 
the  only  other  member  of  the  court,  reserves 
his  opinion  upon  this  subject  We  are  both 
agreed,  for  the  reasons  stated  in  the  original 
opinion,  that  the  anti-trust  statutes  of  1S89 
and  1895  are  unconstitutional.  This  latter 
conclusion  is  not  in  accord  with  the  views  ex- 
pressed by  this  court  in  the  case  of  Waters- 
Pierce  Oil  Co.  V.  State,  19  Tex.  CIv.  App.  1, 
44  S.  W.  936,  where  we  held  that  the  act* 
of  the  legislature  of  1889  and  189S  were  in 
accord  with  that  provision  of  the  constitu- 
tion of  the  United  States,  which  the  supreme 
court  of  the  United  States,  in  the  recent  case 
cited  in  the  original  opinion,  held  to  be  ap- 
plicable to  the  anti-trust  statutes  of  Illinois, 
which  they  held  to  be  in  violation  of  the  con- 
stitution. Both  members  of  the  court  still 
entertain  the  opinion  upon  this  subject  ex- 
pressed in  the  case  of  Waters-Pierce  Oil  Co. 
V.  State,  supra;  but  as  said  in  the  original 
opinion,  in  deference  to  the  views  of  the 
supreme  court  of  the  United  States  upon  this 
suliject,  we  must  defer  to  their  decision,  and 
follow  It  because  that  court  has  final  Juris- 
diction over  this  subject  and  the  views  and 
ruling  they  have  expressed  are  authoritative 
and  binding  upon  this  court  That  court 
held  that  it  was  possible  for  farmers  and 
stock  raisers  In  the  state  of  Illinois,  who 
were  exempted  as  classes  from  the  operation 
of  the  anti-trust  statutes  of  that  state,  to 
form  trusts  and  combinations  concerning  ag- 
ricultural products  and  live  stock.  There- 
fore the  exception  of  these  classes  from  the 
operation  of  the  statute  resulted  in  an  arbi- 
trary classification  of  the  other  subjects 
upon  which  the  statute  would  operate.  It 
requires  no  ai-gument  to  show  that  the  same 
condition  with  reference  to  these  exempted 
classes  exists  in  Texas,  and  that  comblna- 
tiona  of  farmers  and  stock  raisers  are  as 
possible  and  as  probable  here  as  In  the  state 
of  Illinois;  for  by  subdivision  14  of  the 
statement  of  facts,  as  exhibited  by  the  rec- 
ord, it  is  shown  that  the  farmers  and  stock 
raisers  of  Texas  raise  annually  1400,000,000 
worth  of  agricultural  products  and  live  stock, 
and  market  the  same.    These  facts  practl- 
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calljr  show  that  there  were  no  dissimilar  con- 
ditions existing  in  Texas  at  the  time  of  the 
passage  of  the  acts  of  18S8  and  180fi  and  now 
than  was  and  U  the  case  In  the  state  of  Illi- 
nois. 

As  said  before,  in  the  opinion  of  the  writer 
the  rice  in  the  two  acts  noticed  does  not 
affect  the  present  law  npon  the  subject  of 
trusts  passed  in  1899;  and,  in  my  opinion, 
this  latter  law  is  valid,  and  is  not  subject 
to  the  objections  that  are  successfully  urged 
to  the  constitutionality  and  validity  of  the 
acts  of  1889  and  1806.  The  act  of  May  25, 
1899,  contains  no  reservation  or  exception 
from  Its  operation  of  any  classes  who  might 
or  possibly  could  form  combinations,  pools, 
trusts,  and  monopolies;  and  it  is  very  com- 
prehensive upon  the  subject  with  which  it 
deals,  and  embraces  all  classes,  whether  nat- 
ural or  artificial,  who  could  engage  In  the 
conduct  denounced.  Section  14  of  this  act 
provides  that  "the  foregoing  sections  and  the 
pains  and  penalties  for  a  violation  of  this 
act,  shall  be  held  and  construed  to  be  cu- 
mulative of  all  laws  now  in  force  In  this 
state."  The  purpose  of  this  section  of  the 
law  was  to  make  all  laws  upon  the  subject 
of  trusts,  combinations,  and  monopolies  cu- 
mulative of  the  act  of  1899,  that  were  not  in 
conflict  or  inconsistent  with  some  of  the 
terms  of  that  law.  This  law  kept  alive  all 
laws  that  were  cumulative.  It  bad  refer- 
ence to  laws  that  were  in  force  and  existing 
within  the  state  of  Texas  upon  that  subject. 
Whatever  might  have  been  the  legislative 
intent  It  is  clear  that  the  eftect  of  this  act 
would  not  be  to  give  vitality  and  force  to  an 
act  of  the  legislature  that  was  unconstitu- 
tional, and  therefore  void.  In  using  the  ex- 
pression "cumulative  of  all  laws,"  it  had  ref- 
erence to  laws  that  could  be  enforced;  laws 
that  were  valid;  laws  that  were  not  void 
because  they  were  in  direct  conflict  with 
some  provision  of  the  state  constitution  or 
that  of  the  United  States.  "An  unconstitu- 
tional act  is  not  a  law.  It  confers  no  right, 
It  imposes  no  duties,  it  affords  no  protection, 
it  creates  no  ofiSce.  It  is,  in  legal  contem- 
plation, as  Inoperative  as  though  It  had  never 
been  passed."  Cooley,  Const.  Lim.  (5th  Ed.) 
224;  Norton  v.  Shelby  Co.,  118  U.  8.  434,  6 
Sup.  Ct.  1121,  30  L.  Ed.  178.  If  this  Is  a  cor- 
rect statement  of  the  principle  and  the  effect 
to  be  given  to  an  unconstitutional  act,  then 
It  follows  from  the  effect  of  the  recent  deci- 
sion of  the  United  States  supreme  court, 
cited  in  the  original  opinion,  that  when  the 
act  of  1890  was  passed,  creating,  defining, 
and  punishing  trusts,  illegal  combinations, 
and  monopolies,  there  was  not  then  in  exist- 
ence any  valid  law  npon  the  subject  of 
trusts,  with  which  the  act  of  1899  could  be 
cumulative.  Therefore  it  must  follow  that 
the  objectionable  features  of  the  acts  of  1889 
and  1805,  which  are  fatal  to  their  existence, 
cannot  be  kept  alive  and  considered  as  a 
part  of  the  law  of  1899.    The  latter  stands 


alone,  without  the  aid  of  the  so-caned  iirevi- 
ouB  laws;  and  when  thus  considered  It  is 
complete,  with  no  exceptions  or  reservations 
in  favor  of  certain  classes  that  aSect  its 
constitutionality. 

It  is  contended  In  the  motion  for  rehear- 
ing that,  though  the  act  of  1895  may  be  un- 
constitutional, its  provisions  were  accepted 
as  a  part  of  the  contract  under  which  the 
charter  of  incorporation  was  granted,  and 
that  a  violation  of  its  terms  would  antborize 
the  right  to  forfeit  or  cancel  the  charter,  not- 
withstanding the  law  could  not  be  enforced 
in  an  action  for  penalties.  There  is  nothing 
upon  the  face  of  the  charter  by  which  the 
parties  agree  to  abstain  from  any  of  the  acts 
set  up  in  the  plalntifTs  petition,  dm-  Is  there 
anything  in  the  terms  of  the  charter  which 
authorizes  cancellation  or  foreltore  on  the 
ground  of  the  violation  of  a  contract.  It  is 
clear  that,  when  the  charter  was  granted, 
the  corporation  was  amenable  to  all  laws 
that  related  to  or  affected  it  In  the  perform- 
ance of  its  business,  duties,  and  obligations. 
These  la'iirs  were  not  subscribed  to  as  a  part 
of  the  contract,  but  they  were  and  should 
be  applied  only  as  general  laws  relating  to 
the  subject  that  they  dealt  with.  There  was 
no  agreement  that  the  corporation  would  be 
bound  by  a  void  or  unconstitutional  law. 
But  the  implied  obligation  rested  npon  the 
corporation  to  observe  and  obey  all  valid 
laws  that  related  to  it  or  governed  its  con- 
duct. If  the  laws  that  are  sought  to  be  ap- 
plied to  corporations  were  nnconstitntional. 
and  therefore  mere  nullities,  we  cannot  ap- 
preciate the  force  of  any  reasoning  that 
would  seek  to  subject  them  to  its  terms, 
pains,  and  penalties,  when  others  who  are 
brought  within  the  terms  of  the  law  would 
be  relieved  from  its  operation  on  account  of 
its  unconstitutionality.  The  state's  case  is 
predicated  upon  the  idea  that  the  defendant 
violated  certain  portions  of  section  1  of  the 
anti-trust  act  of  1895.  It  is  the  conduct  con- 
demned by  this  part  of  the  law  that  is  the 
foundation  and  the  basis  of  the  plaintiffs 
case.  The  plaintiff  must  look  to  this  law, 
otherwise  its  case  must  fail.  The  forf^ture 
is  sought  on  the  ground  that  the  corporation 
undertook  to  create  and  carry  oat  restric- 
tions in  trade  and  commerce,  or  aids  to  com- 
merce, and  to  prevent  competition  in  aids 
to  commerce.  There  is  nothing  In  the  con- 
tract of  charter  upon  this  subject;  and.  as 
said  before,  all  that  relates  to  it  is  found  in 
the  act  of  1895.  If  it  were  not  for  this  stat- 
ute, plaintiff,  <m  the  grounds  alleged,  would 
have  no  cause  of  action,  and  it  ts  the  law 
that  must  be  looked  to  In  determining  wheth- 
er the  remedy  exists.  If  the  law  is  unconsti- 
tutional, it  Ifl  imconstitutional  for  all  pui^ 
poses;  and,  as  said  in  the  case  of  Norton  v. 
Shelby  Co.,  supra,  no  cause  of  action  or  de- 
fense could  be  based  upon  it  All  expres- 
sions in  the  original  opinion  concerning  the 
imconstitutlouality  of  the  law  of  1890   are 
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-withdrawn,  and  tbe  eflect  of  this  act  ia  not 
passed  npon. 

Motion  for  rehearing  overruled. 


STA.TB  ex  rel.  ATaX)RNEY  GENERAL  T. 

WATBKS-PIEBOE  OIL  CO.' 

<Coart  of  dril  Appeals  of  Texas.     April  2. 

1902.) 

COURTS  OF  CrVIlj  APPEALS  —  JURISDICTION  — 
ANTI-TRUST  LAW— ACTIONS  FOR  RBCOVKRT 
OF  PENALTIHS— APPHALS  BY  STATB-CRIM- 
INAL  CASES. 

1.  Tile  court  of  civil  appeals  has  jorisdic- 
tion  of  an  appeal  by  the  state  in  a  salt  for  the 
recovery  of  penalties  for  violation  of  the  anti- 
trust law  of  1€©9,  anthoriring  the  attorney 
g'eneral  to  prosecute  appeals  iu  sach  saita  to 
the  courts  of  civil  appeals  and  the  sapreme 
court,  though  the  constitution  denies  to  the 
state  the  right  to  appeal  in  criminal  caaee, 
since  such  a  suit  is  not  a  criminal  case,  within 
the  constitutional  restriction.  

2.  The  anti-trust  law  of  March  80,  1890,  ex- 
empting from  its  provisiouB  agricultural  prod- 
acts  or  live  stock  in  the  hands  of  the  pro- 
ducer, and  the  organization  of  laborers  for 
the  purpose  of  maintaining  any  standard  of 
wages,  is  repugnant  to  Const.  U.  8.  Amend. 
14,  in  resiiect  to  the  equal  protection  of  the 
laws. 

Appeal  from  district  court,  McLennan 
coanty;   Sam  B.  Scott,  Judge. 

Action  by  the  state,  on  the  relation  of  the 
attwney  general,  against  the  Waters-Pierce 
Oil  Company.  From  a  judgment  In  favor  of 
the  defendant,  the  state  appeals.    Affirmed. 

C.  K.  Bell,  Atty.  Gen.,  and  T.  8.  Reese,  for 
the  State;  John  J>.  Johnson  and  Clark  & 
Bolinger,  for  appellee. 

KBY,  J.  This  suit  was  brought  by  the 
state  to  recover  the  penalties  prescribed  for 
lii^tlons  of  the  anti-trust  statute  of  March 
ao,  1809.  There  was  also  a  prayer  in  the 
plaintiff's  petition  for  the  forfeiture  and  revo- 
cation of  the  defendant's  permit  to  do  busi- 
ness in  Texas.  However,  In  a  supplemental 
petition  filed  by  the  state,  it  is  admitted  that 
the  defendant's  permit  to  do  business  in  this 
state  had  already  been  forfeited  by  the  Judg- 
ment of  another  court  in  this  state,  and  it  is 
conceded  by  the  state's  counsel  that  the 
statutory  penalty  Ui  the  only  recovery  now 
sought  The  trial  court  rendered  Judgment 
for  the  defendant,  and  the  state  has  appeal- 
ed; and,  as  the  suit  is  narrowed  down  to  an 
action  for  the  recovery  of  penalties,  whether 
this  court  has  Jurisdiction  to  consider  the  ap- 
peal is  a  serious  question.  The  constitution 
of  this  state,  in  express  terms,  denies  to  the 
state  the  right  of  appeal  In  criminal  cases, 
and  in  like  terms  limits  the  Jurisdiction  of 
the  cotvts  of  civil  appeals  to  civil  cases. 
Therefore,  if,  within  the  purview  of  the  con- 
stitution, this  is  a  criminal  case,  it  is  not  ap> 
pealable  by  the  state,  and  this  court  can  ex- 
ercise no  Jurisdiction  over  it 

The  overwhelming  weight  of  authority 
seems  to  support  the  proposition  that  the 
term  "criminal  case,"  when  other  language 

'  Writ  of  error  denied  by  aupreme  court 
67  S.W.-67 


Is  not  used  Indicating  a  restricted  meaning. 
Includes  every  proceeding  on  behalf  of  the 
state  for  the  enforcement  of  a  penalty  pre- 
scribed for  the  violation  of  a  statute;  and, 
therefore,  unless  some  other  provision  of  the 
constitution  indicates  that  the  term  referred 
to  was  not  used  in  its  l»:oad  sense,  but  in  a 
limited  sense,  it  must  be  held  that  this  Is  a 
criminal  case,  and  without  the  Jurisdiction  of 
this  court  At  the  time  of,  and  long  before, 
the  adoption  of  the  present  constitution, 
crimes  were  classified  by  the  Penal  Code  as 
felonies  and  misdemeanors,  and  these  were 
defined,— the  former  as  Including  every 
offense  punishable  by  death  or  imprisonment 
In  the  penitentiary,  and  the  latter  as  Inclnd- 
Ing  every  other  offense;  and  it  must  be  pre> 
sumed  that  these  terms  were  intended  to 
have  their  statutory  meaning  when  used  by 
the  framers  of  the  constitution.  Section  8  of 
article  5  of  that  instrument  reads,  In  part  as 
follows:  "The  district  court  shall  have  orig- 
inal Jurisdiction  in  all  criminal  cases  of  the 
grade  of  felony;  in  all  suits  in  behalf  of  the 
state  to  recovor  penalties,  forfeitures  and 
escheats;  of  all  cases  of  divorce;  of  all  mis- 
demeanors. Involving  ofllclal  misconduct;  of 
all  suits  to  recover  damages  for  slander  or 
defamation  of  character;  of  all  suits  for 
trial  of  the  title  to  land  and  for  the  enforce- 
ment of  liens  thereon;  of  all  suits  for  the 
trial  of  the  right  of  property  levied  npon  by 
virtue  of  any  writ  of  execution,  sequestration 
or  attachment  when  the  property  levied  on 
shall  be  equal  to  or  exceed  In  value  five  hun- 
dred dollars;  of  all  suits,  complaints  or  pleas 
whatever  without  regard  to  any  distinction 
between  law  and  equity,  when  the  matter  in 
controversy  shall  be  valued  at  or  amount  to 
five  hundred  dollars,  exclusive  of  interest;  of 
contested  elections."  Now,  if  the  framers  of 
the  constitution  regarded  an  action  by  the 
state  for  the  recovery  of  a  pecuniary  penalty 
as  a  criminal  case^  they  must  have  ajso 
known  that  It  was  a  misdemeanor;  and,  if 
they  had  so  regarded  It  It  seems  reasonable 
to  suppose  that  they  would  have  placed  it  in 
the  class  conferring  Jurisdiction  over  misde- 
meanors, and  not  have  connected  it  with 
suits  for  the  recovery  of  escheats,  which  are 
In  no  sense  criminal  proceedlngrs.  In  other 
words,  the  framers  of  the  constitution  un- 
dertook to  carve  out  and  confer  upon  the 
district  court  Jurisdiction  over  certain  crim- 
inal cases.  They  understood  that  criminal 
cases  were  divided  into  felonies  and  misde- 
meanors, and  they  declared  that  the  district 
court  should  have  Jurisdiction  of  all  criminal 
cases  of  the  grade  of  felony  and  of  a  partic- 
ular class  of  misdemeanors;  but  they  did  not 
Include  suits  by  the  state  to  recover  penal- 
ties in  the  class  conferring  misdemeanor  Ju- 
risdiction. This  indicates  that  such  actions 
were  not  regarded  as  criminal  cases.  Hence 
we  conclude  that  the  language  of  the  consti- 
tution above  quoted  affords  ground  for  the 
contention  of  counsel  for  the  state  that  the 
term  "criminal  case,"  when  used  in  the  con- 
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stltntloD,  had  reference  to  snch  cases  only 
as  could  be  prosecuted  In  the  manner  pre- 
scribed by  the  Code  of  Criminal  Procedure. 
This  c(Miclusion  finds  support  In  the  Journals 
of  the  constitutional  convemtion.  The  Judl- 
clary  committee  of  that  body  made  two  re- 
ports, each  accompanied  by  a  Judiciary  arti- 
cle recommended  by  the  signers  of  the  re- 
spective reports.  Section  7,  recommended  by 
the  majority  report,  contained  this  language: 
"The  district  court  shall  have  original  Juris- 
diction of  all  criminal  cases;  of  all  suits  In 
behalf  of  the  state  to  recover  penalties,  forfei- 
tures and  escheats;  of  all  cases  of  divorce," 
etc.  And  the  Judiciary  article  recommend- 
ed by  the  minority  conferred  Jurisdiction  <hi 
the  district  court  in  this  language:  "In  civil 
cases  the  district  courts  shall  have  original 
Jurisdiction  of  all  suits  in  behalf  of  the  state 
to  recover  penalties,  fines,  forfeitures  and  es- 
cheats; of  all  cases  of  divorce,"  etc.  While 
the  convention  did  not  adopt  in  fUlI  the  rec- 
ommendation made  by  either  the  majority 
or  minority  of  the  committee,  the  quotations 
referred  to  show  that  the  members  of  that 
committee  did  not  classify  suits  In  behalf  of 
the  state  to  recover  penalties  as  criminal 
cases,  and  demonstrate  the  fact  that  the  sign- 
ers of  the  minority  report  regarded  such  suits 
as  civil  cases.  Jour.  State  Const.  Conv.  pp. 
408,  419.  Considering  the  language  referred 
to  In  the  Journal  and  that  finally  embodied 
In  section  8  of  article  K  by  the  convention,  It 
is  not  unreasonable  to  conclude  that  the  con- 
vention, in  framing  the  constitution,  and  the 
people,  in  adopting  It,  proceeded  upon  the 
theory  that  suits  in  behalf  of  the  state  for 
the  recovery  of  penalties  and  forfeitures  were 
neither  felonies  nor  misdemeanors,  and  there- 
fore were  not  criminal  cases.  And  if  such 
was  their  understanding,  then  the  term 
"criminal  case,"  when  used  in  the  constitu- 
tion, should  not  be  held  to  embrace  suits  by 
the  state  in  the  form  of  civil  actions  to  re- 
cover penalties  or  forfeitures.  While  the  Ju- 
risdictional question  involved  In  this  case 
does  not  appear  to  have  been  expressly  de- 
cided by  any  «f  the  appellate  courts  of  this 
state,  appeals  by  the  state  in  similar  cases 
have  been  entertained  in  a  number  of  instan- 
ces. State  V.  Eggerman,  81  Tex.  S69,  16  S. 
W.  1067;  State  v.  Schuenemann,  18  Tex.  Civ. 
App.  486,  46  S.  W.  200;  State  v.  Stoutseur 
berger  (Tex.  App.)  16  S.  W.  304;  State  v. 
Railway  Co.  (Tex.  Civ.  App.)  44  S.  W.  542; 
State  V.  Railway  Co.  (Tex.  Civ.  App.)  49  S. 
W.  262.  The  Interpretation  referred  to  finds 
support,  also.  In  legislative  construction. 
Section  9  of  the  anti-trust  law  of  1899,  among 
other  provisions,  prescribes  that  "the  attor- 
ney general  and  prosecuting  attorney  Aall 
institute  and  conduct  all  suits  begun  in  the 
district  courts,  and  upon  appeal,  the  attor- 
ney geoeral  shall  prosecute  said  suits  tn  the 
ooorts  of  civil  appeals  and  supreme  court" 
Laws  1899,  p.  250.  The  language  empha- 
sised makes  It  manifest  that  the  legislature 
was  of  the  ot^nlon  that  suits  of  this  charac- 


ter were  civil  cases,  and  appealable  to  tbe 
courts  of  civil  appeals  and  supreme  court. 
Therefore,  while  the  question  la  not  free 
from  doubt,  In  view  of  the  language  nsed  in 
section  8  of  the  Judiciary  article,  and  of 
legislative  construction  and  Judicial  aoiiil- 
escence,  we  have  concluded  to  hold  that  Q^ 
la  not  a  criminal  case,  and  that  this  court 
has  Jurisdiction  of  the  appeaL 

The  recent  decision  of  the  supreme  court 
of  the  United  States  in  the  case  of  Connol- 
ly V.  Union  Sewer  Pipe  Co.,  22  Sup.  <3t.  431, 
46  L.  Ed.  — ,  relieves  us  from  consideratioo 
of  the  numerous  questions  presented  in  ap- 
pellant's brief.  This  action  was  brought  un- 
der the  anti-tmst  statute  of  1889,  which  con- 
tains, In  substance,  the  idoitlcal  provision  of 
the  anti-trust  statute  of  Illinois  which  was 
held  by  the  supreme  court  of  tbe  United 
States  to  vitiate  the  entire  law.  That  deci- 
sion being  applicable  to  this  case  and  tbe 
supreme  law  of  tbe  land.  It  follows  that  we 
must  hold  that  the  anti-trust  statute  of  1899 
Is  unconstitutional,  and  the  state  cannot  re< 
cover  the  penalties  prescribed  thereby.  See- 
the case  of  State  v.  Shippers'  Compress  & 
Warehouse  Co.  (this  day  decided  by  this 
court)  67  S.  W.  1049. 

The  court  below  rendered  the  proper  Judg- 
ment, and  it  wlU  be  affirmed. 

FISHER,  0.  J.  I  agree  to  the  diaposltlan 
of  the  case  based  upon  the  ground  that  the 
act  of  the  legislature  upon  which  It  is  predi- 
cated Is  unconstitutional,  but  upon  tbe  first 
question  discussed  I  reserve  my  opinion.  In 
view  of  the  overwhelming  weight  of  aatlur- 
Ity  upon  the  subject,  I  am  not  prepared  at 
present  to  assent  to  tlie  view  that  tills  is 
not  a  criminal  case;  bnt,  however,  I  do  not 
Intend  this  statement  to  be  constmed  as  ex- 
pressly dissenting  with  the  mojoritar  of  tbe 
court  upon  this  subject. 


STRICKEL  T.  TURBERVILLBL« 

(Court  of  Civil  Appeals  of  Texas.    Mardi  22, 
1902.) 

SCHOOL     LAND»-PURCHASB— SBSIOKNCS— 

COMMISSIONER'S  CBRTIFICATB— MINOR 

PURCHASER— VAUDATINO  ACT. 

1.  Rev.  St.  art.  4218;],  provides  that  when  a 
purchaser  of  school  land  shall  hare  made 
proof  to  the  commissioiier  of  residence  on  the 
lands  for  tiiree  consecutive  yean  after  sale 
the  commissioner  slmll  isBue  a  certificate  to 
him  to  each  effect.  HeW  that,  in  an  action 
to  recorer  school  land,  a  contention  that  a 
certificate  issued  under  the  statute  was  inad- 
missible, because  ex  parte  and  hearsay,  and 
because  it  did  not  appear  to  l>e  a  certificate 
of  facts  shown  on  the  commissioDer'B  records, 
was  of  no  merit. 

2.  In  an  action  to  iccover  school  land,  it 
was  proper  to  exclude  evidence  that  the  one 
under  whom  defendant  claimed  at  the  time 
of  his  pnrcbtise  from  the  state  was  a  miuor. 
espedally  as  the  facts  brought  defendant 
witiiin  Acta  1899,  p.  259,  providing  t&Kt  as  to 

.^ih -„  - 

*  Rehearing  denied  April  19,  1902,  and  writ  ot  er- 
ror denlod  by  supreme  court. 
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any  applicaitt  for  the  porchase  of  school  landa 
prior  to  January  1,  1890,  to  whom  the  game 
had  been  awarded,  and  who  sbonld  within  a 
month  of  the  application  settle  on  the  lands, 
and  whose  account  as  to  payments  should  be 
in  good  standing,  soch  award  and  sale  should 
be  validated,  notwithstanding  any  defects  in 
the  application  or  proceedings. 

3.  fispedally  in  view  of  the  statute,  It  was 
not  error  to  refnae  to  admit  evidence  to  show 
that  the  purchase  was  coUasiye. 

Appeal  from  district  court,  Fisher  couDty; 
P.  D.  Sanders,  Judge. 

Action  b7  W.  T.  Strlckel  against  A.  H. 
Turberrille.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Legett  A  Klrby  and  L.  B.  Allen,  for  appel- 
lant   Beall  &  Beall,  for  appellee. 

COXNElt.  C.  J.  This  is  an  appeal  from  a 
Judgment  in  appellee's  favor  for  section  174, 
block  No.  3,  of  state  school  land  in  Fisher 
county.  Appellant  claims  by  virtue  of  appli- 
cation, obligation,  and  tender  of  payment 
duly  made  on  October  1,  1900.  His  applica- 
tion, however,  was  rejected,  and  he  there- 
upon filed  this  suit  on  the  aotb  day  of  Oc- 
tober, 1900. 

Appellee's  claim  is,  briefly,  as  follows:  On 
August  20,  1807,  one  J.  F.  Curry,  as  an  ac- 
tual settler,  regularly  purchased  section  216 
of  said  blo(^,  and  continued  to  reside  upon 
the  same  until  in  September,  189S,  when  he 
made  due  transfer  thereof  to  appellee,  who 
Immediately  became  an  actual  settler  there- 
on, and  as  such,  on  October  24,  1808,  he  duly 
applied  to  purchase  the  section  in  controversy 
as  additional  to  his  said  home  section,  and 
the  same  was  duly  awarded  to  him.  After- 
wards, in  September,  1900,  appellee  made  his 
proof  of  occupancy  of  his  home  section  and 
certificate  thereof  by  the  commissioner  of  the 
general  land  office.  Issued  September  20, 
1900.  The  awards  and  sales  to  appellee  men- 
tioned were  In  all  respects  regular,  and  enti- 
tled him  to  Judgment  unless,  as  hereinafter 
noticed,  the  contention  of  appellant  must  be 
sustained. 

Appellant  first  Insists  that  the  court  com- 
mitted error  in  admitting  the  certificate  of 
the  commissioner  of  tbe  general  land  office 
to  the  effect  that  "the  required  proof  of  three 
years'  occupancy  on  section  No.  216,  block 
No.  8,  •  •  •  In  Fisher  county,  was  filed" 
In  his  office  September  17, 1000,  "which  proof 
Is  deemed  sufficient,  and  In  consequence  of 
which  this  certificate  Is  Issued  to  A.  H.  Tur- 
bervllle."  The  certificate  Is  duly  signed,  the 
objection  being  that  It  Is  ex  parte  and  hear- 
say as  to  the  plaintiff,  and  does  not  appear 
to  be  a  certificate  of  facts  contained  in  the 
records  of  the  office  of  the  commissioner; 
the  cases  of  Fisher  t.  Ullman,  3  Tex.  ClT. 
App.  822,  22  B.  W.  523,  and  Hamilton  v.  Mc- 
Auley,  66  8.  W.  206,  3  Tex.  CX.  Rep.  862,  be- 
ing cited  in  support  of  this  contention.  We 
think  there  Is  no  merit  in  the  assignment 
presenting  this  qnestlon.  One  of  tbe  require- 
ments of  the  school  land  law  Is  that  a  pur- 


chaser of  school  land  shall  reside  upon  the 
land  purchased  by  him  for  three  consecutive 
years  after  sale,  "and  to  make  proper  proof 
of  such  residence  and  occupancy  to  the  com- 
missioner of  the  general  land  office  within 
two  years  after  the  expiration  of  said  three 
years,  •  •  •  and  on  making  such  proof 
tbe  commissioner  shall  Issue  to  the  purchas- 
er, his  heirs  and  assigns,  a  certificate  show- 
ing that  fact"  Rev.  St  art  42l8i).  The  va- 
lidity of  this  statute  or  the  authority  there- 
by conferred  on  the  commissioner  to  issue 
such  certificate  has  never  been  questioned  by 
any  adjudicated  case  within  our  knowledge. 
See  Pardue  v.  White  (Tex.  Civ.  App.)  60  S. 
W.  6&1.  The  cases  cited  in  behalf  of  appel- 
lant involve  a  construction  of  an  altogethor 
different  statute,  as  will  be  readily  seen  by 
examination. 

It  Is  next  insisted  that  the  court  erred  In 
excluding  testimony  offered  by  ai^ellant  to 
tbe  effect  that  at  the  time  of  the  original 
sale  of  said  section  216,  J.  F.  Curry  was  a 
minor  aged  19  years,  and  it  Is  therefore  urged 
that  the  sale  to  him  was  a  nullity.  The  case 
of  O'Keefe  v.  McFberson  (Tex.  Civ.  App.)  61 
S.  W.  534,  seems  to  be  decisive  against  ap- 
p^ant  on  this  contention,  the  precise  ques- 
tion being  there  presented.  See,  also,  the 
case  of  Watson  v.  White  (Tex.  CSv.  App.)  64 
S.  W.  826.  In  addition  to  which  the  facts  of 
this  case  bring  appellee  within  the  purview 
of  the  validating  act  of  tbe  26th  legislature. 
See  11  Camel's  Laws,  p.  258;  Jones  v.  Dow- 
len  (Tex.  Olv.  App.)  63  S.  W.  938.  The  stat- 
ute and  authority  last  cited  wonid  seem  also 
to  be  conclusive  against  appellant's  only  fur- 
ther contention  that  the  court  erred  in  refus- 
ing to  admit  proof  tendered  by  him  to  the 
effect  that  appellee's  purchase  of  the  land  in 
controversy  was  collusive,  contrary  to  tbe 
provisions  of  the  statute  on  that  subject 

This  disposes  of  all  qnesttons  presented, 
and  having  found  no  error  as  assigned,  and 
the  evidence  being  sufficient  to  sustain  tfae 
judgment  It  is  in  all  things  affirmed. 

HUNTER,  J„  not  sitting. 


WESTERN    UNION    TEL.    CO.   T.    MOSB- 
LBY.i 

(Conrt  of  Civil  Appeals  of  Texas.    March  18, 
1902.) 

TBLEORAPH  COMPANY— FAILtJRB  TO  DELIVBR 
MKSSAOBS— WIFE'S  AOBNCT  FOR  HUSBAND. 

Tlie  marital  relation  aloue  dt^s  not  con- 
stitnte  the  wife  the  agent  of  the  husband  for 
the  receipt  of  telegrams  addressed  to  the  hus- 
band, which  will  authorize  a  recovery  for  the 
failure  to  deliver  soch  messages  to  her  In  his 
absence  beyond  tbe  delivery  limits  fixed  In 
the  contract  of  transmission. 

Appeal  from  district  court  Oregg  coimtgr; 
Cone  Johnson,  Special  Judge. 

Action  by  J.  O.  Moeeley  against  the  Weat- 
em    Union    Telegraph    Company.    Prom    a 

t  UoUoD  for  rebearlns  withdrawn  April  Mt  IMt 
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Judgment  tor  platnUff,  the  defendant  appeals. 
ReyeraedL 

G«n.  H.  Feaxens  and  M.  R.  Oeer,  for  ap- 
pellant Turner  &  McHaney  and  Young  & 
Stinchcomb,  for  appellee. 

FLT,  J.  This  Is  an  appeal  from  a  Jnds- 
ment  for  $100,  recorered  by  appellee  as  dant- 
ages  for  the  failure  to  promptly  deliver  a 
message,  which  failure  to  deliver  prevented 
appellee  from  being  in  atten^nce  at  the 
funeral  of  his  brother.  Much  of  the  state- 
ment of  facts  consists  of  testimony  as  to  a 
telegram  received  by  appellee  on  January  27, 
1901,  informing  him  of  the  death  of  his 
brother,  and  as  to  telephoning  to  ascertain 
about  the  death  and  funeral,  and  fixing  the 
date  of  the  burial  at  1  o'clock  p.  m.  on  Jan- 
uary 28th,  and  as  to  the  different  routes  by 
which  appellee  might  have  reached  Long- 
view,  and  the  times  of  departure  of  the  dif- 
ferent trains  from  Italy,  Frost,  Corsicana, 
and  other  points,  all  of  which  had  no  bearing 
whatever  upon  the  issue  raised  by  the  plead- 
ings. The  only  question  presented  was  as 
to  whether  appellant  was  negligent  In  the 
transmission  and  delivery  of  a  certain  tele- 
gram sent  by  appellee  from  Frost  on  the 
morning  of  January  28,  1901,  to  his  brother 
at  Longview,  and  our  findings  of  fact  will  be 
directed  to  that  Issue. 

At  8:40  on  the  morning  of  the  28th  of 
January,  1901,  appellee,  having  been  notified 
that  a  brother  was  dead  at  Longview  whose 
biurlal  had  been  set  for  1  o'clock  p.  m.  that 
day,  desiring  to  have  the  burial  postponed, 
delivered  to  appellant's  agent  at  Frost,  Tex., 
the  following  telegram:  "W.  M.  Moseley, 
Longview,  Texas:  Be  there  at  three  p.  m. 
.J.  O.  Moseley."  It  Is  admitted  by  the  appel- 
lee that  the  message  was  transmitted  in  a 
reasonable  time  to  Longview,  and  that  there 
was  no  negligence  in  such  transmlsslcm,  and 
that  the  only  question  was  as  to  its  proper 
delivery  after  reaching  Longview.  The  un>- 
controverted  proof  established  that  when 
the  message  was  received  W.  M.  Moseley 
was  not  In  the  town  of  Longrvlew,  but  was 
absent  at  the  burial  of  the  deceased  brother, 
some  four  miles  in  the  country;  and  the  mes- 
senger, after  ascertaining  these  facts,  re- 
turned to  the  receiving  office  with  the  mes- 
sage, and  was  instructed  to  take  it  to  the 
home  of  the  person  to  whom  It  was  directed. 
The  messenger  boy  as  well  as  another  wit- 
ness testified  that  the  message  was  taken 
to  the  said  home,  but  that  knocking  on  the 
door  had  not  elicited  any  response,  and  the 
message  was  again  carried  back  to  the  of- 
fice. The  testimony  as  to  the  attempt  to  de- 
liver at  the  bouse  is  contradicted  by  Mrs. 
Moseley  and  another  witness.  The  funeral 
took  place  at  1  o'clock  p.  m.,  and  appellee 
arrived  In  Longview  at  3  o'clock  p.  m.,  too 
late,  of  course,  for  him  to  attend  the  funeraL 
Mrs.  Moseley,  the  wife  of  W.  M.  Moseley, 
was  In  her  residence  within  300  yards  of  the 


telegraph  oQlce  from  the  time  the  message 
was  received  until  after  the  funeral.  Mrs^ 
Moseley  was  not  the  agent  of  W.  M.  Moseley 
to  receive  telegrams  directed  to  him,  except 
In  the  sense  that  errery  wife  is  the  agent  of 
her  husband  for  such  purposes.  Appdiee 
admitted  that  he  understood  that  the  message 
would  only  be  ddivered  within  the  free-de- 
livery limit,  which  at  Longview  was  one-half 
a  mile. 

The  following  recltatloo  is  found  In  the 
judgment  of  the  trial  oonrt:  "The  court  does 
not  consider  that  the  plaintUTs  acts  on  Jan- 
uary 27,  1901,  relieved  the  defaidant.  but 
considers  that  the  same  should  reduce  the 
damages,  and  enters  judgment  for  $150,  and 
bases  this  judgment  on  the  breach  of  the 
message  contract  of  January  28,  1901,  In  not 
delivering  the  message  to  Mrs.  Maude  Mose- 
ley, wife  of  addressee,  at  his  home,  finding 
that  defendant  did  not  exercise  care  In  not 
delivering  to  her."  That  is  the  gist  of  the 
whole  matter  as  presented  by  the  facts  and 
circumstances  drawn  from  the  record.  Ap- 
pellant exercised  all  the  diligence  that  could 
be  required  of  it  In  connection  with  a  deliv- 
ery of  the  message  directly  to  W.  M.  Moseley, 
and  unless  the  further  duty  devolved  upon  it 
of  delivering  the  message  to  Mrs.  Mosdey 
there  is  no  basis  and  support  for  the  Judg- 
ment. That  no  such  duty  devolved  tqioa 
appellant,  under  the  facts  of  this  case,  we 
think  has  been  fully  and  dednitely  settled 
by  the  supreme  court  of  Texas  in  the  case  at 
Telegraph  CX>.  v.  Mitchell,  91  Tex.  454.  44 
8.  W.  274,  40  U  R.  A.  209,  66  Am.  St.  Rep. 
900.  The  court  said:  "If  a  message  be  ad- 
dressed to  the  care  of  another.  It  may  l>e  de- 
livered to  such  person;  or,  if  the  addressee 
has  taken  rooms  at  a  hotel  where  it  Is  the 
custom  to  deliver  mail  and  such  messages, 
it  will  be  presumed  that  the  clerk  Is  the 
agent  of  the  guest  to  receive  messages  of 
this  character,  and  a  delivery  to  sucli  clerk 
will  be  suffliiient.  The  wife,  as  such,  is  not 
in  law  the  general  agent  of  her  husband,  and 
we  know  of  no  principle  of  law  that  would 
justify  the  conclusion  that  it  was  the  duty 
of  the  defendant  to  deliver  the  message  in 
this  case  to  Mrs.  Mitchell,  nor  that  such  a  de- 
livery would  have  satisfied  the  obligation  of 
the  telegraph  company  to  MltchelL" 

If  the  wife  or  any  other  person  was  the 
agent  of  the  addressee,  and  authorized  to  re- 
ceive telegraphic  messages,  a  delivery  to  such 
agent  would  be  a  duty  devolved  upon  the 
telegraph  company,  but  no  such  agency  Is 
shown  in  this  case.  The  testimony  dearlv 
established  that  the  wife  had  no  authority  to 
receive  messages  except  such  as  any  wife 
might  assiuue  by  virtue  of  the  marital  rela- 
tion, and,  if  we  understand  the  Mitch^  Case 
aright,  such  assumed  authority  did  not  make 
It  incumbent  on  the  teleg^raphlc  company  to 
deliver  the  message  to  her.  Perhaps  if  It 
had  been  a  custom  %o  deliver  messages  to 
her  directed  to  her  husband,  and  such  custom 
had  been  acquiesced  In  by  the  husband,  an 
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agency  would  be  Implied,  and  the  duty  t» 
deliver  to  her  -would  arise;  but  In  tlilg  case 
Mrs.  Moseley  had  never  received  a  mesaa^ 
addressed  to  her  husband  In  his  absence. 
She  swore  that  she  had,  on  the  day  before 
the  funeral,  opened  a  message  directed  to  her 
hnsbiind;  but  he  testified  that  the  message 
she  spoke  of  opening  was  (»te  that  had  been 
received  by  him  from  the  messenger,  and 
she  asked  for  It,  and  he  gave  it  to  her,  and 
slie  opened  and  read  it  He  testified,  how- 
ever, as  most  husbands  would,  that  she  bad 
authority  to  open  any  letter  or  message  di- 
rected to  him.  If,  as  held  in  the  Mitchdl 
Case,  the  law  does  not  in  all  cases  impose 
the  duty  on  a  telegraph  company  to  deliver 
messages  to  the  wife  addressed  to  the  hiw- 
band,  the  facts  In  this  case  do  not  make  out 
a  case  in  which  the  message  should  have 
been  delivered  to  bee;  and,  on  the  other 
hand,  the  delivery  to  her  would  not  have  re- 
lieved from  liability  if  there  had  been  negli- 
gence In  the  attempt  to  deliver  to  him. 

The  Judgment  is  reversed,  and  Judgment  Is 
here  rendered  In  favor  of  appellant: 


SWBARIXGEN  v.  WILLIAMS  et  al.» 

(Court  of  Civil  Appeals  of  Texas.    March  26, 

1902.) 

MQRTGAOES-DBATH  OF  MORTaAOOR-FORE!- 
CLOSURE  BY  EXERCISE  OF  POWER  OF  BALE 
PBNDINO  ADMINISTRATION  —  PAROL  EVI- 
DENCE—ADMISSIBILITY. 

1.  A  power  of  sale  in  a  mortgage  executed 
by  a  decedent  cannot  be  exercised  pending  ad- 
ministration of  his  estate  under  au  independent 
^xecator,  even  after  the  expiration  of  four 
years  from   his  death. 

2.  Parol  or  extrinsic  evidence  was  not  ad- 
missible to  show  that  a  judgment  for  defend- 
nnt  in  trespass  to  try  title  did  not  really  ad- 
judicate the  question  of  title. 

Appeal  from  dlsfirict  court,  Washington 
county;  Ed   R.  Sinks,  Judge. 

Trespass  to  try  title  by  Llle  Swearlngen 
against  Walter  Williams,  executor,  and  oth- 
ers. Judgment  for  defendants,  and  plaintifr 
appeals.    Affirmed. 

R.  J.  Swearlngen,  for  appellant  W,  C. 
Henderson,  for  appellees. 

JAMES,  C.  J.  The  petition,  filed  August 
19,  1890,  was  In  the  ordinary  form  of  tres- 
pass to  try  title.  DefenUants  pleaded  general 
denial  and  not  guilty,  and  specially  res  adju- 
dicata  by  alleging  a  former  Judgment  In  fa- 
vor of  defendants  by  the  district  court  be- 
tween the  same  parties  In  an  action  of  tres- 
pass to  try  title  on  March  8,  1885.  The  dis- 
trict Judge  before  whom  the  cause  was  tried 
without  Jury  gave  Judgment  for  defendants. 

Conclusions  of  fact,  so  far  as  are  necessary 
for  the  disposition  of  the  case,  according  to 
our  views,  are  as  follows:  John  Hood  was 
the  common  source  of  title.  On  January  10, 
18SC,  be  gave  a  deed  of  trust  on  lot  in  dis- 
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pute  to  secure  his  note  for  $118.44,  money 
loaned  him  by  J.  T.  Swearlngen.  The  only 
payments  on  said  note  were  of  Interest  up  to 
January  1,  1890.  Hood  died  in  1802,  his  will 
being  probated  October  7,  1883,  and  defend- 
ant Walter  Williams  qualified  as  independent 
executor  of  his  will  on  same  date.  He  is 
still  acting  as  such  executor,  and  the  adminis- 
tration is  not  closed.  In  1896  R.  M.  Swearln- 
gen and  others,  executors  of  the  estate  of  J. 
T.  Swearlngen,  sued  said  executor  and  the 
devisees  of  Hood  on  said  note,  and  to  fore- 
close the  lien,  but  took  a  nonsuit  therein.  On 
May  8,  1895,  they  caused  a  sale  to  be  made 
under  said  deed  of  trust,  and  the  trustee  in 
such  proceeding  made  a  deed  to  the  property 
to  R.  M.  Swearlngen,  who  deeded  It  to  A.  E. 
Plewellen,  who  In  fact  merely  held  the  title 
for  R.  M.  Swearlngen's  estate.  On  August 
8,  1805,  Flewellyn  brought  snlt  for  the  lot  In 
trespass  to  try  title  against  Hood's  executor 
and  devisees.  The  pleadings  of  both  parties 
In  the  proceeding  were  the  ordinary  pleadings 
in  such  action.  Judgment  went  for  defendants. 
A  statement  of  facts  and  appeal  bond  were 
filed  therein,  but  the  appeal  was  abandoned. 
On  April  21,  1807,  the  Swearlngen  estate  was 
divided,  and  said  note  became  the  property 
of  LUe  Swearlngen,  the  appellant  here,  and 
on  August  1,  1899,  she  caused  another  trus- 
tee's sale  to  be  made  under  said  deed  of  trust 
at  which  sale  she  became  the  purchaser.  Up- 
on this  trustee's  deed  to  her  she  bases  her 
right  to  the  property. 

We  have  not  the  benefit  of  any  conclusions 
of  law  by  the  trial  court  The  case  is  briefed 
by  appellees  upon  the  sole  theory  that  the 
former  judgment  was  a  bar  to  plaintiff's  re- 
covery. Upon  the  part  of  appellant  the  case 
Is  briefed  upon  the  theory  that  said  Judgment 
is  no  bar,  and  she,  through  her  counsel,  says 
that  no  issue  of  title  was  tried  in  said  former 
action,— that  the  case  went  off  on  the  fact 
that  the  first  sale  under  said  deed  of  trust 
was  premature  and  void,  having  been  made 
within  four  years  after  Hood's  death,— and 
insists  on  her  right  to  show  by  said  state- 
ment of  facts  and  by  oral  testimony  (all  of 
which  the  court  excluded)  that  such  was  the 
only  matter  determined  In  that  action;  that 
the  former  action  adjudicated  only  the  above- 
mentioned  matter;  that  the  note  for  which 
the  deed  of  trust  was  given  Is  unsatisfied, 
and  the  trustee's  deed  to  plaintiff  in  1880; 
and  these  matters,  plahitiff  claims,  entitled 
her  to  Judgment 

We  have  been  unable  to  gather  from  the 
decisions  In  this  state  any  such  rule  as  that 
where  there  is  an  administration  of  an  es- 
tate under  a  will  in  charge  of  an  Independent 
executor,  and  not  yet  closed,  a  power  of  sale 
contained  in  a  deed  of  trust  given  by  the  de- 
ceased may  be  executed  after  four  years 
from  the  Iatter*8  death.  It  seems  to  be  taken 
for  granted  by  appellant's  counsel  that  such  Is 
the  law  from  what  is  said  In  the  case  of 
Roger's  Heirs  v.  Watson,  81  Tex.  403,  17  S. 
W.  29.    We  do  not  so  understand  that  deci- 
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slon.  In  that  case  no  administration  of  any 
kind  bad  been  taken  out,  and  It  "waB  held 
that  after  the  lapse  of  four  years  the  power 
could  be  executed,  the  debt  Involved  being 
vendor's  lien  notes.  The  main  reason  for  this 
ruling  was  that  there  had  been,  and  after  that 
period  there  could  be,  no  administration  upon 
the  estate  of  the  decedent;  and  we  believe 
that,  If  the  debt  had  not  been  for  purchase 
money,  the  same  conclusion  could  have  been 
reached  In  that  case.  The  settlement  of  an 
estate  through  an  Independent  executor  is 
an  administration.  This  is  distinctly  recog- 
nized in  Roy  V.  Whital^er.  92  Tex.  346,  48 
S.  W.'  802,  49  S.  W.  367.  It  is  there  stated: 
"That  article  does  not  purport  to  withdraw 
the  estate  from  the  Jurisdiction  of  the  county 
court,  but  permits  the  testator  to  commit  to 
bis  executor  the  performance  of  all  acts  In 
reference  to  the  settlement  of  the  estate  with- 
out control  of  the  court  The  estate  remains 
under  its  Jurisdiction,  the  administration  Is 
8tiU  pending,  but  the  court  is  restrained  by 
the  terms  of  the  law  from  taking  any  action 
in  regard  to  the  settlement  of  the  estate  while 
the  executor  appointed  by  the  will  continnes 
to  discharge  his  duties.  •  •  •  The  prohi- 
bition upon  the  power  of  the  court  arises 
out  of  the  existence  of  a  trustee  to  whom  the 
testator  has  chosen  to  confide  these  powers, 
and  when  the  trust  lapses  the  limitation  upon 
the  exercise  of  Judicial  control  ceases."  The 
right  of  priority  of  one  class  of  claims  over 
another  according  to  law  exists  as  well  in 
either  form  of  administration.  There  are  con- 
ditions which  require  the  court  to  assume 
the  administration,  and  which  may  arise  at 
any  time,  such  as  the  death  of  the  independ- 
«nt  executor,  his  resignation,  refusal  to  act, 
or  his  failure  to  give  bond  when  retiulred,  etc. 
The  usual  mode  of  administering  the  estate 
is  merely  suspended  for  the  time  the  inde- 
pendent executor  Is  acting,  and  may  be  be- 
gun at  any  time,  and  then  be  conducted 
as  prescril>ed  by  the  various  provisions  of  our 
statutes  regulating  the  settlement  of  estates. 
The  Jurisdiction  and  powers  of  the  court  to 
settle  the  estate  is  always  behind  an  Inde- 
pendent administration.  An  administration  by 
the  court  through  an  administrator  has  a  po- 
tential existence  while  the  independent  execu- 
tor Is  engaged  in  settling  the  estate,  and 
therefore  the  reasons  prohibiting  the  execu- 
tion of  a  power  of  sale  In  a  mortgage  given 
by  the  testator  are  as  applicable  in  one  case 
as  In  the  other.  So  long  as  the  county  conrt 
may  lawfully  appoint  an  administrator,  the 
right  does  not  exist  in  a  creditor  to  execute 
such  a  power.  Where  no  form  of  adminis- 
tration has  been  opened,  and  the  time  has 
elapsed  within  which  the  court  may  lawfully 
appoint  an  administrator,  there  Is  no  reason 
for  denying  the  right  to  exercise  the  power. 
This  is  what  was  decided  In  Roger's  Heirs  v. 
Watson.  Here  there  was  an  administration, 
and  It  could  lawfully  last  more  than  four 
years,  and  the  court  could,  upon  the  happen- 
ing of  any  of  the  contingencies  making  it  Its 


doty  to  do  so,  appoint  an  administrator,  and 
continue  the  settiement  of  the  estate.  Wb&e 
this  condition  of  things  existed,  the  creditor 
was,  in  our  opinion,  restrained  from  exercis- 
ing the  power  of  sale.  The  fact  is  shown 
by  the  testimony  that  the  administration  of 
the  independoit  executor  was  still  continoing. 
Upon  this  view  of  the  law  plaintiff  acquired 
no  title  by  the  trustee's  deed  to  ber,  and 
Judgment  was  properly  rendered  for  the  de- 
fendants upon  that  ground.  If  we  pursue  the 
theory  presented  by  the  briefs,  we  arrive  at 
the  same  result.  Appellant  would  have  i 
plausible  theory  If  It  were  the  law  that  a  trus- 
tee's sale  could  have  been  made  after  four 
years,  bnt  not  within  four  years  from  the 
death  of  the  testator.  There  is  no  atuch  fixed 
rule  of  law.  Appellant  would  then  be  right 
in  contending  that  by  the  first  trustee's  sale 
no  tiUe  passed,  and  that  by  the  second  trus- 
tee's sale  tlUe  did  pass.  Her  titie  would  theo 
not  have  accrued  until  after  the  Judgment  in 
the  first  action,  and  hence  such  Judgment 
would  have  been  no  obstacle  to  the  present 
action.  But  It  Is  clear  to  us  that  the  first 
sale  was  Just  as  efTective  to  pass  title  as  tb« 
second  one,  for,  if  the  trustee  could  have  sold 
at  all  while  the  independent  executor  was 
administering  the  estate,  he  could  have  sold 
as  well  before  the  expiration  of  tbe  four  years 
as  afterward.  Upon  this  theory  the  estate 
of  Swearlngen  would  have  taken  titie  by  the 
first  sale,  and  acquired  nothing  by  tbe  last 
sale.  The  pleadings  in  the  first  action  w«« 
In  the  ordinary  form  of  trespass  to  try  title. 
and  Judgment  upon  these  pleadings  was  (or 
tbe  defendants.  It  is  not  competent  by  ex- 
trinsic evidence  to  contradict  this  Judgment 
and  to  show  that  It  was  not  tbe  Judgment 
rendered.  Freeman  v.  McAnincta,  ST  Tei. 
132,  27  8.  W.  97,  47  Am.  St.  Rep.  7»;  Rack- 
ley  V.  Fowlkes,  88  Tex.  617,  36  S.  W.  77. 
The  parol  testimony  offered  to  show  that  the 
court  really  did  not  decide  the  question  of 
titie  was  inadmissible.  Tbe  statement  of 
facts  filed  in  that  cause  would  have  been  a 
part  of  the  record  for  the  purpose  of  an  ap- 
peal from  that  Judgment  bad  it  been  iRose- 
cuted,  but  upon  this  plea  of  res  Judicata  !t 
was  extrinsic  evidence,  and  no  better  than 
parol 
Tbe  Judgment  Is  aflSrmed. 


MARYLAND  CASUAI^TY  00.  T.  GI.ASS. 

(Court  of  Civil  Appeals  of  Texas.     April  9. 

1902.) 

ACCIDENT   INSURANCE— DEATH    TROH    ANES- 
THETICS—BURDEN  OF  PROOF— BVl- 
DENC»-SUFFICIENCT. 

1.  In  an  action  on  an  accident  insnrance  pol- 
icy for  death  ftom  an  aniesthetic  administered 
by  a  physician,  plaintiff  had  the  bordeo  of 
proviaK  that  the  aneesthetic  was  proxJioatelT 
the  BoIe  cause  of  the  death  of  the  insnred. 

2.  lu  an  action  on  an  accident  policy  for 
death  from  an  aniesthetic,  it  appeared  that  the 
insured  died  during  an  operation  for  appeodi- 
dtia.      A   witness    tor    pliuntiS    testified    that 


Digitized  by  LjOOQIC 


Tex.) 


MABYLANO  CASUALTY  CO.  t.  OLASd 


1063 


chloroform  was  the  immediate  and  determinina 
cause;  that  insured  was  suffering  from  blood 
poison,  which  was  a  contributory  cause,  and 
would  be  a  danzerons  present  agent,  and  lia- 
ble to  produce  death  under  the  operation.  A 
witness  for  defendant  testified  that  at  the  time 
of  the  oi>eration  the  insured  was  suffering  from 
the  absorption  of  septic  material  into  the  cir- 
calatiou;  that  his  extremities  were  cold,  hit 
respiration  difficult,  hia  pnlse  from  140  to  160: 
that  witness  stated  at  the  time  that  Insmred 
would  probably  die  under  the  operation,  and 
wonld  surely  die  without  it.  Held,  that  the  erl- 
dence  showed  that  death  did  not  result  from 
chloroform  alone,  and  plaintiff  could  not  re- 
cover. 

Appeal  trom  district  conrt,  Dallas  cotmty; 
T.  F.  Naah,  Judge. 

Action  by  Eula  I/.  Qlass  agalaat  the  Mary- 
land Casualty  Company.  From  a  Judgment 
tor  plaintiff,  defendant  appeals.    Reversed. 

W.  J.  J.  Smith,  t<x  appellant  Tmm^, 
XiewlB  &  Lewis,  for  appellee. 


NMLL,  J.  This  appeal  is  from  a  Judg- 
ment rendered  in  favor  of  appellee  against 
appellant  on  an  accident  policy  for  $2,000. 
The  policy  sued  upooi  contains  the  following 
provisions:  "(1)  In  consideration  of  the  war- 
ranties made  in  the  application  for  this  policy 
<copy  of  which  is  Indorsed  on  the  back  here- 
of), and  of  ten  and  oo/ioo  dollars,  the  Mary- 
land Casualty  Company,  of  Baltimore,  Mary- 
land, hereinafter  called  the  'Company,'  does 
hereby  Insure  M.  B,  Glass,  of  Houston,  In 
the  county  of  Harris  and  state  of  Texas, 
hereinafter  called  the  'Assured,'  by  occu- 
pation commercial  agent,  dasslfied,  by  the 
company  •  as  'A'  special,  for  the  term  of 
twelve  months,  beginning  on  the  twenty-sev- 
«nth  day  of  Maxell,  1000,  at  12  o'clock  noon, 
and  ending  on  the  twenty-seventh  day  of 
March,  1901,  at  twelve  o'clock  noon,  stand- 
ard time.  In  the  amount  of  two  thousand 
dollars,  principal  sum,  and  weekly  indemnity 
of  ten  dollars,  against  bodily  Injuries  sustain- 
ed through  external,  violent,  and  accidental 
means  as  follows:  If  death  shall  result  from 
any  such  Injury,  Independent  of  all  other  caus- 
■ea,  within  ninety  days  from  the  happening  of 
the  accident  causing  such  injury,  the  company 
'Will  pay  the  principal  sum  above  specified  to 
Mrs.  Eula  L.  Olass,  wife  of  the  assured.  If  snr^ 
▼Ivlng."  "(S)  This  insurance  does  not  cover 
disappearances,  nor  injuries,  fatal  or  otherwise, 
resulting  from  poison,  or  anything  accidental 
or  otherwise  taken,  administered,  absorbed, 
or  Inhaled  (anaesthetics  administered  by  a 
reg:ular  physician  excepted);  nor  injuries,  fa- 
tal or  othowlse,  received  while  or  in  conse- 
quence of  having  been  under  the  influence 
of  or  affected  by  or  resulting  directly  from 
Intoxicants,  narcotics,  vertigo,  sleep-walking, 
fits,  hernia,  or  any  disease  or  bodily  infirmity. 
But  it  Is  understood  this  policy  covers  the 
assured  according  to  the  terms  thereof  In 
the  event  of  bis  Injury  from  freezing,  sun- 
8tr<Ae,  drowning,  or  choking  or  swallowing." 
The  application  of  M.  £.  Glass  in  writing 
for  said  policy   attached  to   and  made  a 


part  thereof  contains  the  following:  "HC  here- 
by apply  for  insurance  against  bodily  inju- 
ries caused  solely  by  violent,  external  and 
accidental  means,  to  be  based  upon  the  fol- 
lowing statement  of  facts,  which  I  warrant 
to  be  trua"  It  is  undisputed  that  the  as- 
sured died  on  the  14th  of  April,  1900,  while 
undergoing  a  siu'glcal  operation  for  appendi- 
citis; that  preparatory  to  and  during  the 
operation,  chloroform,  an  aneesthetic,  was  ad- 
ministered him  by  a  regular  physician,  and 
that  he  was  under  the  influence  of  it  when 
he  expired.  The  only  question  of  fact  to  be 
determined  is,  did  his  death  result  from  an  in- 
jury sustained  through  chloroform,  independ- 
ently of  all  other  causes?  The  Jury  having 
found  for  the  appellee  upon  this  issue,  their 
verdict  shall  not  be  disturbed  if  the  evidence 
Is  reasonably  sufficient  to  sux>port  their  find- 
ing. If  the  evidence  does  not  reasonably 
tend  to  support  the  verdict  the  Judgment  en- 
tered upon  it  should  be  reversed. 

Before  considering  the  evidence  uiwn  this 
question,  we  will  state  our  understanding  of 
the  law  which  shoqild  guide  and  govern  us  In 
its  solution.  It  will  be  noted  that  by  the 
fifth  paragraph  of  the  policy  "anaesthetics 
administered  by  a  regular  physician"  are  ex- 
cepted from  such  injuries  as  are  not  covered 
by  the  insurance.  It  may,  therefore,  so  far 
as  this  case  is  concerned,  be  regarded  as  an 
Insurance  against  death  resulting  from  chlo- 
roform, independent  of  all  other  causes.  The 
burden  of  establishing  the  fact  that  the 
death  of  M.  E.  Glass  resulted,  independent 
of  all  other  causes,  from  chloroform  adminis- 
tered to  him.  Is  on  the  plalntUT.  In  otha: 
words,  she  must  prove  that  the  anaesthetic 
was  proximately  the  sole  cause  of  his  death. 
If  his  death  was  caused  by  It  alone,  the 
appellant  by  the  policy,  is  liable  to  the  ap- 
pellee in  the  principal  sum  therein  specified. 
But  If  he  was  afflicted  with  disease  which 
caused  or  directly  contributed  to  bis  death, 
the  company  would  not  be  liable,  though 
chloroform  might  have  been  a  cause  concur- 
ring with  his  affliction  tn  producing  death. 
If  he  was  suffering  from  appendicitis,  as  la 
shown  by  the  indisputable  evidence,  and  If 
the  anaesthetic  would  not  have  caused  his 
death  had  It  not  been  for  such  aflliction,  but 
he  died  because  the  chloroform  aggravated 
the  effects  of  the  disease,  or  appendicitis 
aggravated  the  effect  of  the  drug,  the  com- 
pany would  not  be  liable  under  its  contract 
For  in  either  event  appendicitis  and  chloro- 
form would  be  concurring  and  inseparable 
agents  proximately  contributing  to  his  death, 
and  It  could  not  have  been  the  result  of  an 
injury  from  anaesthetic,  independent  of  all 
other  causes.  Association  v.  Fulton,  24  C.  0. 
A.  654,  70  Fed.  423;  Association  v.  Shryock, 
20  C.  a  A  3,  73  Fed.  776;  Westmoreland  v. 
Insurance  Go.  {C  O.)  75  Fed.  216;  Hubbard 
V.  Association  (C.  O.)  96  Fed.  980;  Insurance 
Co.  V.  Meleck,  12  a  a  A.  644,  65  Fed. 
178,  27  L.  R.  A.  629;  Insurance  Co.  v.  Sel- 
den,  24  a  a  A  92,  7S  Fed.  285;  Insurance 
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Co.  V.  McConkey,  12T  U.  S.  661.  8  Sup.  Ct. 
1360,  32  U  Ed.  308. 

Now  as  to  tiie  evidence.  It  Is  shown  be- 
yond question  that  the  assured  was  suffering 
from  appendicitis,  which  had  made  such 
progress  as  to  render  Ills  dissolution  in- 
evitable within  a  very  short  time,  unless 
relieved  by  a  surgical  operation.  Physicians, 
upon  consultation,  concluded  that  the  disease 
might  possibly  be  checked,  and  his  life  saved, 
by  surgery.  The  consent  of  his  family  be- 
ing given  the  doctors  to  undertake  the  opera- 
tion, the  deceased  was  placed -upon  the  ope- 
rating table,  the  aneesthetic  properly  admin- 
istered by  a  regular  physician  (which  had 
the  ordinary  and  desired  effect),  and  the 
operation  was  commenced.  They  made  an 
incision  over  the  region  of  the  appendix 
about  four  inches  long,  and  the  depth  of 
the  abdominal  wall,  and  reached  the  appen- 
dix, which  was  found  to  be  sloughing  off  and 
gangrenous.  A  ligature  was  run  through  and 
tied  around  it,  and  the  diseased  portloD  cut 
off,  and  then  the  abdominal  cavity  was 
washed  out  with  a  hot  solution,  his  bowels 
restored  to  their  proper  position,  and  the 
wound  nearly  sewed  up,  lacking  one  or  two 
stitches,  when  he  died;  chloroform  having 
been  administered  at  intervals  during  the  op- 
eration. Dr.  McAlpen,  a  witness  for  plaintiff, 
testified:  "An  operation  was  finally  deter^ 
mined  upon.  Before  the  beginning  of  this 
operation  Mr.  Glass'  condition  was  very  bad; 
he  was  very  weak.  His  condition  before  the 
operation  was  such  that  the  operation  offered 
very  little  hope  of  relief.  We  operated  be- 
cause it  was  the  only  means  or  method  that 
offered  any  chance  whatever.  The  immedi- 
ate cause  of  his  death  was  giving  him  the 
anaesthetic  and  going  on  with  the  operation. 
He  never  recovered  consciousness,  and  the 
only  conclusion  that  any  one  could  reach 
would  be  that  he  died  under  the  Influence 
of  the  anaesthetic,  and  died  from  the  effect 
of  it  I  think  chloroform  killed  this  man. 
I  know  It  did.  There  were  contributing  fac- 
tors to  his  death.  I  say  chloroform  did  It, 
because  It  was  the  immediate  and  determin- 
ing cause;  the  contributing  causes  always 
having  elfect  This  gangrenous  condition 
contributed.  He  was  suffering  from  blood 
poison.  The  blood  was  Infected  with  this 
gangrene.  That  was  a  contributory  cause 
of  his  death.  I  think  the  patient  was  suffer- 
ing from  shock  before  we  put  him  on  the 
table  and  gave  him  chloroform.  His  vital- 
ity was  very  low  at  that  time.  The  condi- 
tion of  septicemia  produced  the  lowered  vi- 
tality and  shock  In  the  patient  before  the 
chloroform  was  administered.  Shock  Is  a 
condition  of  depression  that  can  follow  from 
medical  causes,  or  from  a  surgical  case,  or 
from  accident,— from  any  injury.  It  is  Just 
simply  a  sort  of  nervous  depression.  The 
fact  that  M.  E.  Glass  was  suffering  from 
shock  and  septicemia  diminished  the  chan- 
ces of  a  successful  operation  for  appendicitis 
very  materially,  because  it  would  be  quite 


natural  to  suppose  that  if  a  man's  tdood  is      , 
Infected  they  have  a  condition  unfavorable      ■ 
to  recovery.    It  would  diminish  the  chances 
of  a  successful  operation,  because  the  patient      > 
is,  BO  to  speak,  poisoned.    His  being  In  that 
condition,  the  chances  of  resuscitation  wotdd 
be  less,  and  he  would  be  more  apt  to  die  un- 
der the  operation.    Septicemia  would  be  a 
dangerous  present  agent,  and  liable  to  pro- 
duce death  under  operation."     Dr.  Stuart,  a 
witness  for  defendant,  testified:    "I  consult- 
ed with  these  physicians  before  the  opera- 
tion, and  we  agreed  that  Mr.  Glass  was  suf- 
fering from  appendicitis,  and  that  the  ab- 
scess had  ruptured,  and  the  septic  material 
had  been  diffused  throughout  the  abdominal 
cavity,  and  he  was  then  suffering  from  the 
absorption  of  the  septic  material  Into   the 
circulation.    His   condition   then   was    very 
serious;   his  extremities  were  cold;    he  was 
nauseous;    his  respiration  was  difficult  and 
somewhat  labored;    his   pulse  was   140    to 
150;    In  fact,  it  was  so  fast  It  was  with 
great  difficulty  I  counted  it  at  all,  and  It  was 
questionable  in  my  mind  whether  he  woold 
survive  the  operation,  and  I  so  stated  to  the 
gentlemen  I  was  consulting  with,  and   his 
family,  later.    I  assured  bis  wife  that  his 
condition  was  critical  and  serious,  and  the 
probabilities  were  that  he  would  die  with 
the  operation,  and  would  be  sure  to  die  with- 
out an  operation.    He  died  before  we  fin- 
ished the  operation.    After  I  had  made  an 
opening  Into  the  cavity,  I  found  that  the 
patient  had  had  an  abscess  of  the  appendix, 
which  Is  known  as  the  'fulminating'  variety 
of  appendicitis.    The  word  'fulmihating'  is 
intended  to  convey  the   idea  of  something 
that  develops  and  then  explodes,  and  in  this 
case  the  abscess  had  formed,  and  the  ap- 
pendix   had   become  gangrenous,    and    had 
ruptured  suddenly,  or  exploded,  and  the  sep- 
tic material  had  been  extravasated  through- 
out the  abdominal  cavity  and  absorbed  into 
the  circulation,  and  the  patient  was  suffer- 
ing at  that  time  from  septicemia,  or  blood 
poison;  and  he  was  in  a  general  state  of  col- 
lapse.   In  appendicitis  there  are  several  va- 
rieties.   There  Is  a  variety  which,  when  the 
infection  escapes  through  the  abdominal  cav- 
ity and  is  absorbed,  it  generally  produced 
death.    It  Is  a  term  known  as  'streptococ- 
cus,' and  that  Is  what  produced  death  In  this 
case— the  absorption  of  the  streptococcus— in 
my  opinion.    The  patient  was  suffering  from 
shock  at  the  time  of  the  operation,  and,  of 
cotuse,  the  operation  added  to  the  shock. 
With  these  factors,   In   my  (pinion,    death 
would  have  occurred  in  a  few  hours  anyhow. 
I  do  not.  think  the  man  died  trom  the  admin- 
istration of  chloroform.    I  think  the  getting 
Into  the  atidomlnal  cavity,  and  the  absorp- 
tion of  the  poison  that  had  been  thrown  off 
by  the  appendix,  and  the  operation,  together, 
hastened  the  end.    I  think  he  would  have 
lived  until  midnight  or,  possibly,  nntn  the 
following  morning;    but  I  do  not  think  be 
would  have  lived  any  longer.    I  do  not  think 
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that  chloroform  was  the  BoIe  and  Independent 
cause  of  his  death.  It  might  have  been  a 
contributing  cause.  In  fact,  I  am  of  tbe 
opinion  It  was  neither  the  sole  nor  tbe  inde- 
pendent cause.  The  proximate  cause  of  his 
death  was  the  absorption  of  poisonous  germs 
throughout  by  his  ruptured  appendix.  His 
system  was  overwhelmed  with  poison.  His 
blood  was  charged  with  It,  and  tbe  vital 
forces  could  not  stand  tbe  Infection  any 
longer."  A  number  of  other  witnesses  and 
experts  testified  In  tbe  case,  and  tbe  only 
reasonable  conclusion  tbat  can  be  reached 
from  tbe  evidence  is  tbat  the  death  of  Mr. 
Glass  was  caused  from  appendicitis.  In  fact 
the  evidence  demonstrates  beyond  tbe  per- 
adventure  of  a  doubt  tbat  bis  deatb  did  not 
result  from  cbloroform  Independently  of  all 
other  causes. 

Tlje  court  should  have  Instructed  tbe  Jury, 
as  requested  by  appellant,  to  return  a  ver- 
dict for  tbe  defendant.  Because  it  erred  in 
not  so  Instructing  them,  and  of  tbere  being 
no  evidence  to  support  the  verdict,  tbe  Judg- 
ment is  reversed,  and  the  cause  remanded. 


MOORE  et  al.  v.  SWIFT. 
(Court  of  Civil  Appeals  of  Texas.     April  15, 

1902.) 
BON'A  FIDB  PURCHASER-QUITCLAIM  DEBD. 
A  deed  by  several  persons  described  as 
heirs,  and  therefore  presumably  having  undi- 
vided interests,  though  in  words  undertaking 
only  to  quitclaim  "all  our  and  each  of  our 
right,  title,  claim,  and  interest,"  and  in  the 
habendum  clause  using  the  words  "above  re- 
leased" premises,  does  not  signify  an  intention 
to  coiivey  only  a  chance  of  title;  in  which  case 
only  a  purchaser  under  quitclaim  is  precluded 
from  the  defense  of  bona  fide  pnrctiaser. 

.\ppeal  from  district  court,  Nacogdoches 
county:  Tom  C.  Davis,  Judge. 

Action  by  Lutber  Swift  against  Sarab 
Moore  and  others.  Judgment  for  plaintiff. 
Defendants  appeal.    Attirmed. 

Ingrabam,  Ratcllff  &  Huston,  for  appel- 
lants.   Mims  &  King,  for  appellee. 

GILL,  J.  Luther  Swift,  plaintiff  below, 
brought  tbis  suit  against  tbe  defendants  for 
partition  of  60  acres  of  land,  fully  described 
in  bis  petition,  averring  tbat  be  owned  an 
undivided  balf  Interest  therein,  tbe  defend- 
ants owning  tbe  other  balf.  Defendants  an- 
swered by  general  denial  and  allegations 
that  tbe  deed  from  one  Byrd  to  Swift's  ven- 
dor was  In  fact  a  mortgage,  and  tbat  Swift 
had  notice  thereof.  Defendants,  by  cross 
bill,  brought  Into  the  controversy  another 
tract,  containing  65  acres,  which  they  alleg- 
ed was  owned  by  them  and  claimed  by 
Swift,  and  for  which  tbey  prayed  Judgment 
As  a  basis  for  tbe  recovery  of  tbe  65-acre 
tract,  tbey  alleged  tbat  In  Swift's  chain  of 
title  thereto  Is  a  deed  from  Byrd  and  wife 
to  Jane  Mast;  tbat  ttils  deed,  though  abso- 
lute on  its  face,  was  In  fact  executed  to  se- 


cure tbe  payment  of  a  debt,  and  was  there- 
fore a  mortgage.  Tbey  also  charged  upon 
Swift  notice  of  these  facts,  and  prayed  Judg- 
ment for  both  tracts.  In  tbis  connection 
tbey  allege  tbe  amount  of  tbe  debt  for  whlcb 
tbe  mortgage  was  given,  and  offer  to  dis- 
cbarge the  debt,  with  interest,  as  a  condition 
precedent  to  tbe  recovery  prayed  for.  Swift 
made  no  objection  to  tbe  litigation  of  tbe 
title  to  tbe  65-acre  tract  in  this  proceeding. 
In  response  to  this  cross  bill  Swift,  by  sup- 
plemental petition,  denied  generally  the  al- 
legations In  tbe  answer,  pleaded  limitation 
of  three  years,  and  set  up  as  a  defense  that 
he  was  a  bona  fide  purchaser  for  full  value, 
in  good  faltb,  without  notice  of  defendants' 
alleged  rights.  On  a  trial  before  the  court 
without  a  Jury  Swift  was  awarded  an  undi- 
vided half  Interest  in  the  60-acre  tract,  and 
bis  prayer  for  partition  was  granted.  Tbis 
part  of  tbe  Judgment  is  not  assailed.  The 
court  also  adjudged  blm  to  be  the  owner  of 
tbe  65-acre  tract,  and  from  tbis  Judgment 
defendants  below  have  appealed. 

Tbe  facts  are  practically  undisputed,  and 
may  be  briefly  stated  as  follows:  Chas.  Byrd 
and  bis  wife,  Francis,  are  tbe  agrreed  com- 
mon source.  On  October  31,  1891,  Cbas. 
Byrd  and  bis  wife,  Francis,  conveyed  tbe 
65-acre  tract  to  Jane  Mast,  by  warranty 
deed,  for  a  recited  cash  consideration  of 
$100,  which  deed  was  duly  placed  of  record 
November  10,  1893.  The  deed  was  in  fact 
given  to  secure  a  loan  of  $100  made  by  Jane 
Mast  to  Byrd,  tbe  only  agreement  with  refer- 
ence thereto  being  that,  if  tbe  loan  vras  re- 
paid within  12  months  from  date,  Jane  Mast 
would  deed  tbe  property  back  to  tbe  Byrds. 
Tbe  loan  was  made,  $10  being  retained  for 
tbe  first  year's  interest  and  $2.50  for  tbe  ex- 
penses of  tbe  transaction.  About  a  year  aft- 
er its  date  Byrd  paid  about  $45  on  tbe  loan, 
and  since  then  has  paid  nothing  more.  This 
payment  practically  amounts  to  tbe  interest 
on  tbe  loan  for  tbe  time  which  has  elapsed. 
On  October  30,  1899,  Lntber  Swift  purchas- 
ed tbe  land  from  the  heirs  of  Jane  Mast  (tbe 
latter  having  died),  paying  full  value  there- 
for, without  notice.  The  deed  executed  by 
the  heirs  of  Jane  Mast  to  Swift  was  as  fol- 
lows: "Tbe  State  of  Texas.  Nacogdoches 
County.  Know  all  men  by  these  presents, 
tbat  we,  tbe  belrs  of  Jane  Mast,  deceased, 
D.  O.  Mast  Z.  T.  Mast  N.  A.  Mast  Joined 
by  ber  husband,  M.  Mast  and  Sarab  B.  Seole, 
Joined  by  ber  husband,  E.  N.  Seale,  of  the 
county  of  Nacogdoches,  state  of  Texas,  for 
and  In  consideration  of  tbe  sum  of  one  hun- 
dred dollars  to  us  in  band  paid  by  Luther 
Swift  of  the  county  of  Nacogdoches,  in  tbe 
state  of  Texas,  tbe  receipt  of  wblch  is  here- 
by acknowledged,  have  bargained,  sold,  and 
quitclaimed,  and  by  these  presents  do  bar- 
gain, sell,  and  quitclaim,  unto  tbe  said  Lntb- 
er Swift,  all  our  and  each  of  our  right  title. 
Interest  estate,  claim,  and  demand  in  and  to 
a  certain  tract  of  land  situated  in  said  county 
of  Nacogdoches,  state  of  Texas,  bounded  an 
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described  as  follows:  •  •  •  and  is  to 
contain  65  acres,  with  all  and  singular  the 
beredltamentB  and  apportenances  thereunto 
belonging  or  In  any  wise  pertaining.  To 
have  and  to  bold  the  above-released  prem- 
ises to  the  said  Luther  Swift,  their  heirs  and 
assigns,  forever.  Witness  our  hands  tills  30th 
day  of  October,  A.  D.  1890."  After  the  exe- 
cution of  this  deed,  Henry  Byrd,  acting  in 
behalf  of  Chas.  Byrd  and  wife,  went  to  Swift 
after  his  purchase,  and  oftered  to  pay  oft  the 
mortgage,  apprising  Swift  of  the  facts. 
Swift  refused  to  accept,  standing  upon  his 
rights  as  an  innocent  purchaser.  The  Judg- 
ment of  the  trial  court  la  assailed  on  the 
ground  that  the  refusal  to  allow  defendants 
to  discharge  the  mortgage  and  recover  the 
land  was  error,  the  contention  beUig  that 
the  deed  from  Jane  Mast's  hehrs  is  a  quit- 
claim deed  in  the  strictest  sense,  and  there- 
fore one  under  which  Swift  could  not  claim 
as  an  innocent  ptirchaser. 

The  evidence  by  which  the  parol  trust  Is 
sought  to  be  ingrafted  on  the  absolute  deed 
from  Byrd  and  wife  to  Jane  Mast  is  undis- 
puted, and,  while  the  court  filed  no  concln- 
sions  of  fact  we  must  hold  that  he  could 
have  reached  no  other  conduslon  than  that 
the  trust  was  established.  Limitation .  was 
not  pleaded  against  the  right  to  enforce  the 
trust;  hence  the  only  theory  upon  which  the 
judgment  can  be  supported  is  that  Swift  is 
In  a  position  to  be  protected  as  an  innocent 
purchaser  for  value.  This  depends  upon 
whether  the  deed  from  the  Mast  heirs  to  him 
is  a  "quitclaim"  deed,  as  that  term  is  used  In 
its  strict  and  technical  sense.  The  rule  that 
a  purchase  under  a  quitclaim  deed  will  lie 
denied  the  protection  of  the  registration  laws 
has  been  repudiated  in  most  jurisdictions, 
but  in  Texas  it  still  obtains.  The  doctrine, 
however,  has  been  limited  to  cases  where, 
from  the  terms  of  the  instrument,  it  is  clear 
that  the  purchaser  bought  a  mere  chance  of 
title,  as  contradistinguished  from  the  land 
Itself.  A  deed  almost  identical  with  the  one 
in  question,  but  which  contained  the  usual 
habendum  clause,  has  been  held  sufficient  to 
support  the  plea  of  Innocent  purchaser  with- 
out notice.  Garrett  v.  Christopher,  74  Tex. 
463,  12  S.  W.  67,  15  Am.  St.  Rep.  850.  The 
only  difference  between  the  language  of  the 
deed  in  the  case  cited  and  the  case  before 
us  is  that  here  the  words  "above  released" 
occur  in  the  habendum  clause,  whereas  in 
Garrett  v.  Christopher  the  words  "above  de- 
scribed" are  used.  We  think,  however,  there' 
is  no  material  difference.  In  each  case  the 
words  used  are  mere  words  of  reference, 
and  are  without  significance  otherwise.  If, 
as  is  held  by  some  authorities,  the  adequacy 
of  price  paid  and  the  surrounding  circum- 
stances may  be  taken  into  consideration  in 
determining  the  nature  of  the  tranaaction 
and  the  intent  of  the  parties  (Taylor  v.  Har- 
rison, 47  Tex.  461,  26  Am.  Rep.  304;  Harrl- 
«on  r.  Boring,  44  Tex.  255),  then  It  la  fairly 
made  to  appear  that  Swift  bought  the  land. 


and  not  the  mere  chance  of  title.  It  Is  un- 
disputed that  he  paid  full  value  for  the  land. 
This  fact  of  Itself  tends  to  show  that  he  in- 
tended to  buy  a  good  titles  Against  this  to 
the  fact  that  in  the  conveying  clause  the 
grantors  undertook  to  convey  only  their  right, 
title,  and  interest.  But  this  does  not  neces- 
sarily militate  against  the  construction  adopt- 
ed by  the  trial  court  To  the  instrument  in 
question  there  were  six  grantors.  They  con- 
veyed as  heirs  of  the  decedent  Jane  Mast 
Their  interests  were  doubtless  undivided,  and 
it  was  not  especially  significant  of  a  pur- 
pose to  convey  only  a  chance  of  title  that 
they  used  the  words,  "all  oar  and  each  of 
our  right  title,  claim,  and  interest"  etc. 

We  are  of  opinion  the  instrument  Is  not  a 
"quitclaim  deed"  in  the  sense  necessary  to 
preclude  the  defense  of  innocent  purchase, 
and,  the  defense  having  been  fully  estab- 
lished, the  Judgment  is  affirmed.    AiBrmed. 


BUFORD  et  aL  T.  LANDRUM. 

(Court  of  Civil  Appeals  of  Texas.    April  18. 
1902.) 

VBNDOR  AND  PURCHASER— FORFEIT-OPINIOS 
OF  ATTORNEY— SELECTION. 
Where  one  intendini;  to  purchase  land  de- 
posited a  sum  with  a  third  party  on  an  under- 
standlu^  that  it  should  be  forf^ted  to  the 
vendor  if  the  latter  within  10  days  famished 
an  opinion  of  an  attorney,  to  be  agreed  on,  to 
the  effect  that  the  title  was  good,  and  the  ven- 
dee should  not  pay  the  balance  of  the  pric«, 
the  famishing  of  the  opinion  being  a  condition 
precedent  to  the  forfeiture,  the  vendee's  re- 
fusal to  agree  on  an  attorney  would  not  work 
a  forfeiture  unless  made  in  bad  faith. 

Appeal  from  Jefferson  county  court;  Geo. 
O.  O'Brien,  Judge 

Action  by  J.  P;  Landrum  against  T.  E. 
Buford  and  another.  From  a  judgment  for 
plaintiff,  defendants  appeaL    Reversed. 

Lanier,  Bullitt  &  Wilson,  for  appellants. 

GARRETT,  C.  J.  This  action  was  brought 
in  the  county  court  of  Jefferson  coonty  by 
J.  P.  Landrum  against  T.  E.  Buford  and 
F.  H.  Votaw  to  recover  the  sum  of  $500 
placed  by  Buford  in  the  hands  of  Votaw, 
as  stakeholdw,  as  a  forfeit  on  a  contract 
dated  April  29,  1901,  by  which  Buford 
agreed  to  purchase  25  acres  of  land  from 
Landrum  upon  conditions  set  out  In  the 
written  agreement  The  deposit  was  in  the 
form  of  a  check  drawn  by  Buford  on  the 
Beaumont  National  Bank  for  the  snm  of 
$500,  payable  to  the  order  of  Landrum.  By 
the  terms  of  the  writing,  Buford  agreed  to 
pay  Landrum  the  sum  of  $100  p&c  acre  for 
the  following  described  land  in  Jefferson 
county,  Tex.,  to  wit:  "Section  18  F  33,342 
of  block  No.  0  of  the  Texas  and  New  Or- 
leans Railroad  Lands,  said  section  contain- 
ing twenty-flve  acres;"  conditioned  upon  the 
said  Landrum's  being  able  to  furnish  within 
10  days  an  abstract  of  the  records  showing 
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good  and  perfect  title  thereto  In  himself. 
The  agreement  further  recited  that  the  said 
Buford  had  paid  In  hand  to  the  said  Lan- 
drmn  the  sum  of  $500  aa  a  forfeit,  upon 
conditions  as  follows:  If  the  said  Landrum 
"shall  show  good  title  to  the  said  land 
within  the  ten  days  aforesaid,  and  the  said 
T.  K.  Buford  shall  be  furnished  with  an 
abstract  of  title,  accompanied  by  the  opin- 
ion of  an  attorney,  to  be  agreed  upon,  that 
the  same  Is  good,  and  shall  fail  to  pay  the 
balance  of  said  forfeit  [sic]  in  cash  within 
the  said  ten  days,  or  within  a  reasonable 
time  after  the  abstract  and  opinion  are  fur- 
nished to  him  (assuming  that  he,  the  said 
T.  E.  Buford,  has  the  money  necessary  to 
malce  said  payment  on  deposit  in  the  city 
of  Beaumont,  In  Jefterson  county),  then  this 
agreement  Is  to  become  null  and  void,  and 
the  right  of  the  said  J.  P.  Landrum  to  the 
said  forfeit  shall  be  absolute.  But  if  the 
said  title  shall  be  shown  as  aforesaid,  and 
the  said  T.  B.  Buford  shall  offer  and  be 
ready  to  pay  and  pay  the  balance  of  said 
purchase  money  as  aforesaid,  then  the  title 
shall  thereby  vest  in  the  said  T.  B.  Buford, 
and  the  said  J.  P.  Landrum  hereby  binds 
himself  In  that  erent  to  make  conveyance 
thereof."  The  cause  was  tried  by  the  court 
without  a  Jury,  and  it  was  shown  that  the 
forfeit.  Instead  of  being  paid  Into  the  hands 
•of  Landrum,  was  evidenced  by  the  checic 
of  Buford  as  above  stated,  placed,  together 
with  the  contract.  In  the  hands  of  Votaw, 
subject  to  the  conditions  of  the  contract 
Within  the  ten  days  the  plaintlfT  submitted 
to  the  defendant  Buford  an  abstract  of  the 
title  to  the  land,  showing  that  plaintiff  has 
a  good  title,  together  with  an  opinion  thMe- 
on  by  Messrs.  Greer  &  Rose,  attorneys  at 
law  of  Beaumont,  Tex.,  pronouncing  the 
title  a  good  and  perfect  title.  Buford  re- 
fused to  accept  the  opinion  of  Greer  &  Rose, 
whereupon  the  plaintiff  requested  him  to 
name  some  other  attorney  whose  opinion 
would  be  acceptable.  Buford  suggested  J. 
F.  Lanier,  but  the  plaintiff  would  not  agree 
to  Lanier,  because  he  was  the  brother-in- 
law  of  Buford,  but  suggested  that  the  at- 
torneys named  act  together,  and,  if  they 
could  not  agree,  that  they  should  call  in 
another  firm,  who  should  decide  between 
them.  Buford  objected  to  this  proposition, 
as  also  to  the  defendant  Votaw,  who  is  an 
attorney,  and  was  suggesed  by  the  plaintiff. 
No  further  effort  was  made  by  the  parties 
to  agree  upon  an  attorney  to  pass  upon  the 
title,  and,  the  plaintiff  having  tendered  a 
deed,  brought  suit,  alleging  in  his  petition 
"that  he  did  not  furnish  the  said  Buford 
the  opinion  of  an  attorney  agreed  upon  by 
plaintiff  and  said  Buford,  approving  the  ti- 
tle to  said  land  In  plaintiff,  for  the  reason 
that  said  Buford  then  refused  and  still  re- 
fuses to  agree  with  plaintiff  in  the  selection 
of  an  attorn^  for  said  service."  The  court 
below  rendered  Judgment  in  favor  of  plain- 


tiff agatost  the  defendant  Buford  for  the 
sum  of  $500,  and  against  the  defendant 
Votaw  that  he  deliver  the  cbecli  to  the 
plaintiff,  and.  In  the  event  of  his  failure  to 
do  BO,  that  execution  Issue  against  him  for 
the  sum  of  $500. 

Quite  a  number  of  errors  have  been  as- 
signed by  counsel  for  the  appellants,  but  we 
deem  it  necessary  to  notice  only  one  ques- 
tion, which  we  think  controls  the  decision 
of  the  case,  and  that  is  of  the  necessity  of 
the  plaintiff's  furnishing  the  defendant  Bu- 
ford with  an  opinion,  by  an  attorney  agreed 
upon  by  himself  and  Buford,  that  plaintiff's 
title  to  the  land  was  good.  This  condition 
was  not  complied  with,  but  the  plaintiff 
seeks  to  avoid  the  necessity  of  a  compliance 
therewith  by  showing  that  the  defendant 
Buford  refused  to  agree  upon  an  attorney. 
A  contract  providing  for  a  forfeiture  or  pen- 
alty is  always  strictly  construed;  and,  when 
parties  have  entered  into  a  contract  that  is 
not  Illegal,  as  they  contract  so  they  will  be 
bound.  By  the  terms  of  the  contract,  the 
forfeit  was  upon  the  condition  that  the 
plaintiff  should  furnish  Buford  with  an  ab- 
stract of  the  title  of  the  land,  accompanied 
by  the  opinion  of  an  attorney,  to  be  agreed 
upon,  that  the  title  was  good;  and,  by  the 
plain  condition  of  the  contract,  the  for- 
feiture could  not  be  enforced,  because  Bu- 
ford had  not  agreed  upon  an  attorney  who 
should  furnish  him  with  an  opinion.  The 
furnishing  of  the  opinion  was  a  condition 
precedent  to  the  «iforcement  of  the  for- 
feiture Slayden  v.  Sanger  (Tex.  Civ.  App.) 
26  S.  W.  848;  Tennant  v.  Fawcett  (Tex. 
Sup.)  58  S.  W.  824;  Adams  R.  &  B.  Works 
V.  Schnader,  35  Am.  St  Rep.  893;  7  Am.  & 
Bug.  Bnc.  Law  (2d  Bd.)  117,  118.  The  mere 
refusal  of  Buford  to  agree  upon  an  attorney 
would  not  deprive  him  of  the  right  to  have 
the  condition  performed.  It  would  be  neces- 
sary for  the  plaintiff  to  allege  and  show 
that  he  acted  fraudulently  and  in  bad  faith 
In  his  refusal  to  agree  upon  an  attorney,  for 
the  sole  purpose  of  defeating  the  perform- 
ance  of  the  conditldn.  See  authorities  supra; 
also  Tennant  v.  Fawcett  (Tex.  Civ.  App.) 
66  S.  W.  80.  Bven  If  it  should  be  held  that 
the  evidence  was  admissible,  under  the 
pleading,  to  show  that  Buford's  refusal  was 
in  bad  faith,  the  evidence  adduced  utterly 
falls  to  show  bad  faith  on  his  part  In  re- 
fusing to  agree  upon  an  attorney.  But  lit- 
tle effort  was  made  by  the  plaintiff  to  get 
an  agreement,  and  the  defendant  gave  rea- 
sonable explanations  for  his  objections  to 
the  attorneys  that  were  suggested.  The 
plaintiff  failed  to  show  any  cause  of  action, 
and  the  Judgment  of  the  court  below  will 
be  reversed,  and  Judgment  will  be  hwe  ren- 
dered that  the  plaintiff  take  nothing  by  his 
suit,  and  that  the  defendant  Votaw  deliver 
to  the  defendant  Buford  the  check  in  bis 
possession. 

Reversed  and  rendered. 
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CORBIN  et  al.  r.  McGEB. 

(Conrt  of  CiTil  Appeals  of  Texa&    April  2, 

1902.) 

LEASED  SCHOOL  LAND— PREMATURE  APPLI- 
CATION TO  PURCHASE— PREMATURE  SET- 
TLEMENT—EFFECT —  ESTOPPEL  —  RENEWAL 
OF  APPLICATION. 

1.  A  lease  ot  school  laud  for  a  term  of  two 
years  from  August  26,  1690,  cannot  be  regard- 
ed as  expiring  prior  to  12  o'clock  midnight  of 
August  20,  1901,  and  an  application  to  pur- 
chase the  lau4l  made  before  that  time  is  prema- 
ture. 

2.  Persons  entering;  and  settling  on  leased 
school  land  prior  to  the  expiration  of  the  lease 
are  trespassers  against  the  tenant's  possession, 
and  cannot,  by  reason  of  their  settlement,  ac- 
quire any  right  to  apply  for  adjoraing  land. 

3.  'V\'bere  two  or  more  applications  for  the 
purchase  of  leased  school  land  are  filed  prior 
to  the  expiration  of  the  lease  by  persons  other 
than  the  lessee,  the  first  applicant  is  entitled 
to  the  land,  if  the  other  applicants  do  not  file 
a  further  application  after  the  lease  has  ex- 
pired. 

4.  Where  a  lease  of  school  land  actually  ex- 
pired on  a  certain  day,  but  the  owuer  of  the 
lease  treated  it  as  expiring  on  the  preceding 
day,  and  made  application  to  purchase  as  if  it 
had  so  expired,  and  the  land  commissioner  ac- 
quiesced m  that  construction,  and  other  ap- 
plicants for  the  same  land  regarded  the  lease 
as  so  expiring,  the  owner  of  the  lease  was 
not  in  a  position  to  attack  the  yalidity  of  a 
sale  to  such  another  applicant  on  an  applica- 
tion filed  the  day  before  the  lease  actuUy  ex- 
pired, on  the  ground  that  such  application  was 
premature. 

5.  Where  yarious  applications  to  purchase 
leased  school  land  were  all  premature,  be- 
cause made  before  the  expiration  of  the  lease, 
but  one  of  the  applicants  filed  another  appli- 
cation after  the  expiration  of  the  lease,  he  was 
entitled  to  the  land,  though  his  first  applica- 
tion was  not  prior  to  that  of  the  other  prema- 
tui-e  applicants. 

Appeal  fr^m  district  court,  Schleicher  coun- 
ty; J.  W.  Tlmmlns,  Judge. 

Action  by  J.  A.  Corbln  against  W.  3.  Me- 
Gee  and  E.  T.  Bridges,  in  which  each  de- 
fendant commenced  a  cross  action  against  all 
the  other  parties.  From  a  judgment  In  favor 
of  defendant  McGee,  plaintiff  and  the  original 
codefendant  appeal.  Reversed,  with  judg- 
ment for  plaintiff  In  the  main  action. 

T.  C.  Wilkinson,  N.  A.  Brown,  Rector  & 
Brown,  B.  Cartledge,  and  Hill  &  Lee,  for  ap- 
pellants. L.  H.  Brightman,  C.  F.  Dickinson, 
and  6.  H.  Goodson,  for  appellee. 

JAMES,  0.  J.  Corbln  sued  McGee  and 
Bridges  In  trespass  to  try  title  for'  a  survey 
of  school  land  in  Schleicher  county  (survey  49, 
Galveston,  Harrlsburg  &  San  Antonio  Rail- 
way Company).  Each  defendant  pleaded  not 
guilty,  and  also  claimed  the  land  by  cross 
action  against  all  the  other  parties.  The  tract 
was  leased  to  J.  W.  Jackson  by  the  follow- 
ing instrument:  "General  Land  Office,  Aus- 
tin, Texas.  No. .  Whereas,  J.  W.  Jack- 
son, of  the  county  of  Schleicher  and  state  of 
Texas,  has  filed  in  this  ofBce  his  application 
to  lease  the  lands  hereinafter  described,  and 
it  appearing  from  the  receipt  of  the  state 
tre.-isurer,  dated  December  4tli,  1899,  and  filed 


In  this  office  December  8th,  1809,  that  said 
applicant  has  paid  Into  the  state  treasury  the 
sum  of  $192.00,  being  the  amount  due  as  tbe 
first  annual  rental  In  advance  on  the  said 
hereinafter  described  lands:  Now,  therefore. 
I,  Chas.  Rogan,  commissioner  of  the  geno:^ 
land  office  of  the  state  of  Texas,  under  tbe 
authority  and  by  virtue  of  dtle  87,  chapter 
12,  S.  Revised  ClvU  Statutes  of  1806,  and  the 
amendment  thereto  by  the  act  of  May  19th. 
1897,  do  hereby  lease  unto  the  said  J.  W. 
Jackson  for  a  term  of  two  years  from  the 
26th  day  of  August,  1809,  at  three  cents  per 
acre  per  annum,  tbe  following  lands,  to  wit: 
Section  13,  block  H,  certificate  1,3K,  640 
acres;  section  13,  block  H,  certificate  1,370, 
640  acres;  section  25,  block  H,  certificate  1,- 
371,  &10  acres;  section  35,  block  H,  certifi- 
cate 1,376,  640  acres;  section  37,  block  H. 
certificate  1,377,  640  acres;  section  39,  block 
H,  certificate  1,378,  640  acres;  section  41, 
block  H,  certificate  1,379,  640  acres;  section 
47,  block  H,  certificate  1,382,  640  acres:  and 
section  49.  block  H,  certificate  1,383,  640 
acres;  all  in  the  name  of  the  G.,  H.  &  S.  A. 
By.  Co.,  situated  In  Schleicher  county^  Texas. 
This  lease  is  made  upon  the  following  ex- 
pressed conditions,  to  wit:  The  annual  rent- 
als, except  the  first  due  herein,  are  to  be 
made  within  60  days  from  the  date  when 
the  same  shall  become  due,  and,  in  default 
of  which  payment  or  payments  so  to  be  made, 
this  lease  may  become  null  and  void,  and 
subject  to  cancellation.  In  witness  whereof, 
wltne^  my  hand,  and  seal  of  the  general 
land  office  of  the  state  of  Texas,  this  the  3rd 
day  of  January,  1900.  Chas.  Rogan,  Conunis- 
sloner  of  tbe  General  Land  Office."  The  sec- 
tions of  laud  In  controversy,  as  well  as  the 
prospective  home  sections  of  plaintiff  and  de- 
fendants, are  public  free  school  land,  and  were 
classified  as  dry  grazing  land,  and  appraised 
at  $1  per  acre,  and  duly  placed  upon  the 
market  for  sale  under  tbe  acts  of  1895  and 
amendments  of  1897.  Thereafterwards  th* 
land  In  controversy  and  the  borne  section  of 
defendant  Bridges  (No.  30,  in  same  block), 
upon  a  written  application  of  J.  W.  Jackson 
filed  in  the  land  office  at  8  o'clock  a.  ol,  Au- 
gust 26,  1899,  was  leased  to  said  Jackson, 
together  with  a  number  of  other  lands,  "for 
a  term  of  two  years  from  the  26th  day  of 
August,  1890,"  which  said  lease  was  duly  re- 
corded in  the  lease  record  of  Schleicher  coun- 
ty, Tex.,  and  the  annual  payments  on  the 
same  duly  made  by  the  lessee  as  they  came 
due.  The  home  section  of  plaintiff  and  de- 
fendant McGee  was  under  a  similar  lease 
made  In  same  way  and  at  same  time,  but 
to  one  E.  W.  Loftin,  together  with  other 
lands,  which  said  lease  contract  had  been 
duly  recorded  in  the  lease  record  of  Schleicher 
county,  Tex.,  and  the  two  annual  payments 
thereon  duly  made.  The  said  Jackson  and 
Loftin  bad  said  lands  so  leased  by  them  In- 
closed in  pastures  with  other  lands  leased 
by  them.  Both  plaintiff  and  defendants  filed 
on  the  land  In  controversy  as  additional  land 
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to  tbeir  respective  borne  sections.  On  Jtrne 
26,  1901,  said  3.  W.  Jackson,  for  a  valuable 
consideration,  sold,  transferred,  and  assigned, 
in  writing,  his  said  lease  contract  to  defend- 
ant E.  T.  Bridges,  'vrbicb  said  transfer  was 
duty  signed  and  acknowledged,  and  forward- 
ed to  and  filed  in  the  land  office,  and  tbe  re- 
ceipt thereof  acknowledged  by  commissioner 
of  the  land  office.  The  said  J.  W.  Jackson 
and  E.  W.  Loftin  had,  at  the  time  of  said 
transfer  of  lease  by  Jackson  to  defendant 
Bridges,  each  purchased  four  sections  of 
school  land,  and  were  residing  thereon  at  the 
time  of  said  lease  transfer,  and  on  August 
26,  1901,  the  three-years  occupancy  required 
by  law  had  not  been  completed  by  either  of 
them.  Jackson's  purchase  was  made  April 
17,  1901,  and  embraced  two  sections  out  of 
tbe  lease  contract  he  afterwards  sold  to  de- 
fendant Bridges.  The  plaintiff  and  defendant 
McGee  went  into  said  Loftin's  pasture  with- 
out his  consent  August  25,  1901,  and  each 
made  an  actual  settlement  in  good  faith  for 
a  home  upon  section  7,  in  said  pasture;  and 
defendant  Bridges  on  June  25,  1901,  made  an 
actnal  settlement  in  good  faith  for  a  home 
upon  section  No.  39,  which  section  was  em- 
braced in  bis  lease  transfer;  and  all  parties 
have  continued  their  settlements  from  time 
made  till  the  present  in  good  faith  for  a  home. 
At  12  o'clock  sharp  on  the  night  of  August 
25,  1901,  the  county  clerk  of  Schleicher  coun- 
ty opened  his  office  for  the  purpose  of  re- 
ceiving applications  to  purchase  school  land. 
The  application  of  defendant  McGee  for  the 
land  in  controversy,  as  well  as  bis  applica- 
tion for  his  home  section,  was  made  out  and 
signed,  and  the  affidavit  required  by  law  of 
actual  settlers  for  the  purchase  of  school  land 
was  signed  and  sworn  to,  at  11  o'clock  p.  m. 
on  August  25,  1901,  before  the  land  applied 
for  was  on  the  market,  but  while  it  was  still 
under  lease;  and  the  officer  signed  his  jurat 
on  the  2oth  doy  of  August,  1901,  and  attached 
a  notary  public's  seal  thereto;  signing  his 
name  as  Justice  of  the  peace,  precinct  Xo.  1, 
Schleicher  county,  Tex.,  and  dating  his  Jurat 
August  25,  1901.  The  officer  swearing  de- 
fendant McGee  to  bis  applications  also  swore 
21  other  applicants  at  the  same  moment  of 
time  to  their  respective  applications  for  differ- 
ent lands.  The  application  of  defendant 
Bridges  for  the  land  in  controversy,  as  well 
as  his  application  for  his  home  section,  was 
made  out  and  signed,  and  the  officer's  Jurat 
and  seal  attached  to  the  affidavit,  on  August 
25,  1001,  but  actually  dated  August  26,  1901; 
and  defendant  Bridges  made  the  oath  to  same 
before  the  officer  who  had  already  prepared 
the  affidavit  on  the  25th  as  of  the  26th,  im- 
mediately after  12  o'clock  on  the  night  of 
■\ugust  25,  1901.  The  application  of  plaintiff 
for  the  land  in  controversy,  as  well  as  for 
his  home  section,  was  signed  by  him,  and 
the  affidavit  required  by  law  of  applicants  for 
school  land  was  made  and  signed  by  him,  and 
tbe  officer  taking  same  completed  his  Jurat 
by  attaching  bis  official  seal  thereto  and  sign- 


ing bis  official  name  thereto,  all  after  12 
o'clock  p.  m.  of  August  25,  1901,  and  after 
the  clerk  had  announced  that  be  was  ready 
to  receive  and  flle  applications  to  purchase 
school  land,  and  after  the  land  ;applied  for 
came  on  the  market,  If  it  came  on  the  market 
on  August  26,  1901,  as  was  held  by  the  com- 
missioner of  the  general  land  office.  Aa  soon 
as  tbe  clerk  opened  his  door  to  receive  filings, 
the  applications  and  the  required  amount  of 
money  of  defendant  McGee  were  presented  to 
the  clerk  In  a  bundle,  together  -pith  the  ap- 
plications of  21  other  applicants,  who  were 
applying  for  different  lands,  by  the  agent  of 
the  parties.  Tbe  clerk  took,  and,  after  count- 
ing the  money,  filed,  said  applications,  mark- 
ing thereon,  "Filed  12:15  o'clock  a.  m.  Aug. 

26,  1001."  W.  D.  Ake.  the  officer  who  had 
filed  out  and  prepared  the  affidavit  of  defend- 
ant Bridges  to  his  applications  on  August  25, 
1901,  took  his  position  at  the  clerk's  desk, 
after  the  clerk  had  opened  his  door,  where 
he  swore  defendant  Bridges  to  his  affidavit 
80  filled  out  as  above  stated;  and  defendant 
Bridges,  after  being  sworn  to  same,  present- 
ed his  applications  and  required  amount  of 
money  in  person  to  the  clerk,  who  took  and 
filed  same,  marking  thereon,  "Filed  12:22Vj 
o'clock  a.  m.  Aug.  20,  1901."  As  soon  as 
the  plaintlCT  had  signed  and  sworn  to  his  ap- 
plications after  12  o'clock  on  the  night  of 
August  25,  1001,  they  were  presented  to  the 
clerk,  together  with  the  applications  of  25 
other  applicants  who  were  applying  for  differ- 
ent lands,  by  the  agent  of  the  parties,  in  two 
bundles.  The  applications  for  the  home  sec- 
tions and  required  amount  of  money  were 
presented  first,  and  the  applications  for  tbe  ad- 
ditional lands  and  required  amount  of  money 
were  presented  second.  The  clerk  took  and 
filed  the  applications  for  the  home  sections, 
marking  thereon,  "Filed  12:30  o'clock  a.  m., 
Aug.  26,  1901,"  and  also  took  and  filed  tbe 
applications  for  the  additional  lands,  marking 
thereon,  "filed  12:41  o'clock  a.  m..  Aug.  26, 
1901."  The  plaintiff  and  defendant  E.  T. 
Bridges  filed  again  on  same  land  on  Au- 
gust 27,  1901;  the  affidavit  of  defendant 
Bridges  to  his  applications  being  signed, 
and  the  officer's  Jurat  filled  out  and  seal 
attached,  August  26,  1901,  but  dated  Au- 
gust 27,  1901,  but  actually  sworn  to  on  the 
27th.  The  affidavit  of  plaintiff  was  signed 
and  sworn  to  on  August  27,  1901,  the  offi- 
cer filling  out  his  jurat  and  attaching  his 
seal  on  that  day.  The  applications  of  de- 
fendant Bridges  made  Augitst  27th  are 
marked,   "Filed  at  8:42  o'clock  a.  m.  Aug. 

27,  1901,"  and  those  of  plalnUff  at  9:17 
o'clock  a.  m.  August  27,  1901.  Defendant 
Bridges  made  a  third  application  on  August 
30,  1901.  Plaintiff's  and  defendant's  re- 
spective applications  were  duly  recorded  by 
the  clerk  and  forwarded  to  the  land  office, 
and  the  first  payment  on  the  land  applied 
for  duly  forworded  to  tbe  state  treasurer. 
In  due  course  of  time  the  commissioner  of 
the  general   land  office  awarded  the  land 
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in  controverey,  as  well  bb  the  home  section 
of  plaintiff,  to  defendant  McGee,  and  reject- 
ed the  applications  of  the  plaintiff  and  de- 
fendant Bridges,  and  also  awarded  the  home 
section  of  defendant  Bridges  to  one  of^the 
parties  who  had  their  applications  marked, 
"Piled  12:16  a.  m.  Aug.  26,  1901."  The  offi- 
cer taking  the  affidavit  of  the  defendant 
McGee  was  elected  Justice  of  the  peace  of 
precinct  No.  1,  Schleicher  county,  Tex.,  on 
July  9,  1901,  and  duly  qualified  as  such, 
but  filed  no  bond  and  took  no  oath  as  no- 
tary public.  The  officer  taking  the  affldaylt 
of  defendant  Bridges  was  elected  Justice  of 
the  peace,  precinct  No.  S,  Schleicher  county, 
Tex.,  July  9,  1901,  but  never  qualified  by 
taking  the  oath  of  office,  though  he  filed  a 
bond,  and  performed  no  act  as  Justice  of 
the  peace  prior  to  the  time  he  took  the  affi- 
davit of  defendant  Bridges,  though  he  had 
been  recognized  as  Justice  of  the  peace.  He 
filed  a  bond  and  oath  of  office  as  notary 
public  on  August  24,  1901,  with  the  county 
c\eA,  but  the  oath  was  to  discbarge  his 
duties  as  notary  public  of  Travis  county, 
Tex.;  said  bond  and  oatii  being  on  a  printed 
form  prepared  for  Travis  county,  Tex.  This 
case  was  submitted  to  the  court  upon  an 
agreed  statement  of  facts,  under  article  1293 
of  the  Revised  Civil  Statutes  of  Texas. 
The  court  rendered  Judgment  for  the  de- 
fendant McGee. 

Conclusions  of  Law. 

None  of  tbe  claimants  setiled  on  the  sur- 
vey in  question,— No.  49.  Bridges  settied  on 
a  section  in  the  Jackson  pasture,  of  which 
be  was  sublessee,  and  McGee  and  Corbln 
settled  on  the  section  No.  7  In  tbe  Loftin 
pasture.  All  of  them  settied  on  the  25th  day 
of  August,  evldentiy  In  order  to  be  ready  to 
apply  for  survey  40  as  soon  as  it  was  throvra 
open  to  sale,  which  it  was  understood  would 
take  place  next  morning. 

The  leading  question  In  this  case,  as  we 
understand  it,  is  presented  by  the  third, 
fourth,  and  ninth  assignments  of  the  appellant 
Bridges. 

The  Loftin  lease  cannot  by  anything  that 
is  in  this  record,  be  taken  as  expiring  prior 
to  12  o'clock  of  the  night  of  the  26th.  We 
say  this  without  reference  to  any  particular 
circumstance  by  which  the  Jackson  lease  may 
be  considered  as  having  expired  on  the  2otb 
at  midnight  Both  Corbln  and  McGee  en- 
tered and  settled  upon  the  same  leased  sec- 
tion in  Loftin's  pasture  without  his  consent 
The  only  appUeation  ever  made  by  McGee  for 
this  home  section,  or  for  the  section  in  con- 
troversy, was  on  the  morning  of  the  26th, 
which  was  befcnre  the  Loftin  lease  had  ter- 
minated. We  are  of  opinion  that  Intending 
purchasers  have  no  right  to  enter  upon  leased 
lands  for  the  purpose  of  settiement.  The 
possession  of  such  lands  has  been  parted  with 
by  the  state  for  a  term.  They  are  reserved 
from  settiement  Persons  entering  and  set- 
tling upon  them  are  trespassers  against  the 


tenant's  possession,  and  such  acts  are  In  fraud 
of  the  contract  of  the  8tat&  A  recognition  of 
such  acts  as  conferring  a  legal  right  would 
have  the  effect  of  destroyhig  the  tenant's  en- 
joyment of  the  land  during  the  latter  end  of 
his  term.  We  can  understand  that  after  an 
award,  nobody  except  those  showing  a  supe- 
rior right  may  be  beard  to  complain  of  sncb 
matters.  Hazelwood  v.  Rogan,  67  S.  W.  80, 
4  Tex.  Ct  Hep.  385.  But  here,  before  any 
award  was  made  by  the  commissioner,  Corbin 
made  a  subsequent  application  after  Loftin's 
lease  had  expired,  and  Bridges  did  tbe  8am«. 
both  In  reference  to  their  home  sections  and 
the  section  In  question. 

It  seems  to  us,  under  the  facts  here,  that 
McGee,  on  the  day  he  made  his  application 
for  tbe  survey  In  question,  had  no  right  to 
apply  for  It,  because  he  had  at  that  time  no 
right  to  tbe  home  section  upon  which  he 
based  his  claim.  If  the  other  applicants  had 
also  stopped  there,  and  made  no  further  appli- 
cations, the  award  of  the  land  in  question  to 
McGee  would  nevertheless  be  sustained,  ac- 
cording to  the  rule  stated  in  Hazelwood  v. 
Rogan;  but  they  filed  subsequent  applications 
after  both  leases  had  expired,  and  before  any 
award  had  been  made  by  the  commissioner. 

As  to  appellant  Bridges:  On  August  25tb 
be  settled  upon  section  30,  in  the  Jackson  pas- 
ture, of  which  he  was  sublessee,  as  bis  home 
section.  The  record  discloses  that  another 
I>er8on  settied  upon  the  same  tract  as  his 
home  section,  or  applied  to  buy  It  by  reascm 
of  some  other  home  section.  This  was  one  of 
the  persons  whose  applications  were  present- 
ed to  the  clerk  at  12:15  on  the  morning  of 
tbe  26th.  Tbe  commissioner  awarded  Bridg- 
es' home  section  to  this  other  person.  If  the 
land  was  properly  on  the  market  on  tbe  20th. 
—and  we  think  it  was,  as  will  be  hereinafter 
shown,— It  would  seem  from  the  above  facts 
and  the  award  that  Bridges  had  no  rlgbt  to 
the  home  section,  upon  which  his  right  to  pur- 
chase the  land  Ini  controversy  depended.  No 
facts  are  given  In  this  record  concerning  tbe 
relative  merits  of  the  claim  of  Bridges  and 
this  other  person  to  the  Bridges  home  section, 
and  we  cannot  be  expected  to  find  the  awartl 
of  the  commissioner  invalid.  From  tbe  face 
of  the  lease  to  Jackson,  it  would  not  have 
expired  until  midnight  of  the  26tb.  Bxic 
Bridges,  tbe  owner  of  tbe  lease,  as  weO  as 
the  commissioner,  treated  it  as  terminatinz 
at  midnight  of  the  25th.  He  went  Into  pos 
session  of  bis  home  section  (one  of  his  leasei^ 
sections)  on  the  25th,  evidently  with  the  pur- 
pose of  applying  for  it  and  the  land  in  ques- 
tion, also  one  of  his  leased  sections,  the  fol- 
lowing morning,  which  be  did.  He  knew  that 
the  commissioner  regarded  his  lease  as  expir- 
ing on  the  night  of  the  25th,  and  that  tbe 
lands  would  be  thrown  open  to  applications 
the  next  day.  He  assented  to  this  construc- 
tion, and  himself  acted  upon  It  and  by  his 
conduct  doubtieas  led  others  to  act  opoo  !t. 
The  practical  construction  placed  upon  th<> 
contract  by  tbe  parties  tbemselvea  ought  to 
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govern.  Other  competitors  were  not  preju- 
diced by  giving  the  contract  this  effect,  be- 
cause It  appears  that  the  public  vras  fully 
aware  that  the  lands  were  to  be  sold  at  that 
time,  and  all  the  parties  to  this  proceeding, 
and  apparently  all  parties  Interested,  were 
tbere  at  the  appointed  time,  using  the  dili- 
gence they  thought  expedient  to  secure  pri- 
ority. We  think  Bridges  Is  In  no  position  to 
contend  that  the  lands  in  his  lease  were  not 
.opened  to  sate  on  the  26th.  This  must  have 
been  found  by  the  trial  court  to  be  the  effect 
of  Bridges'  conduct,  in  order  for  Judgment 
to  have  been  given  to  McGee,  who  made  no 
application  except  on  the  26th.  We  therefore 
conclude  that  as  Bridges'  right  to  his  home 
section  does  not  appear,  but  that  some  third 
person  does  appear  to  have  had  and  to  now 
have  a  superior  title  thereto  nnder  an  award, 
there  Is  no  foundation  for  his  claim  to  the 
section  In  question. 

As  to  appellant  Corbln:  As  both  McGee 
and  Bridges  are  out  of  the  case,  under  the 
news  above  expressed,  if  Corbln  shows  a  bet- 
ter right  to  the  land,  we  will  give  our  rea- 
sons for  holding  that  he  has  such  right.  He 
admittedly  had  such  possession  of  section  7, 
in  Loftln's  pasture,  as  qualified  him  to  apply 
for  said  section  and  the  section  In  contro- 
versy after  the  termination  of  the  lease  of 
the  former.  On  the  27th  he  properly  renewed 
his  applications  for  both,  and  this  was  long 
before  any  award.  We  therefore  conclude 
that  upon  this  record,  and  as  between  the  par- 
ties to  this  proceeding,  plaintiff  ought  to  have 
Judgment  for  the  land. 

Reversed  and  rendered  for  appellant  Corbln. 


WEEKS  T.  TEXAS  MIDLAND  RAILROAD. 

(Court  of  Ovil  Appeals  of  Texas.    April  10, 
1802.) 

RAILROADS  —  PBRSONAL    INJURIES  —  NEQU> 
GBNCB— INSTRUCTIONS-APPKAU-RECORD. 

1.  Where  an  assigument  of  error  was  to  an 
instmction  that  the  jury  could  not  find  for  de- 
fendant unless  certain  parties  set  iu  motion  a 
car  "with"  defendant's  consent,  'but  the  tran- 
script contained  the  word  "withoat,"  it  Is  to 
be  deemed  correct,  and  the  assignment  will  not 
be  considered. 

2.  Au  objection  that  an  instruction  author- 
ized the  jury  to  find  for  the  plaintiff  if  they 
found  that  the  negligence  of  B.  and  W.,  who 
were  unloading  coal  on  one  of  defendant's 
tracks,  concurred  with  the  negligence  of  de- 
fendant, and  did  not  authorize  a  finding  for 
plaintiff  if  the  n^ligence  of  defendant  conour- 
red  with  that  of  B.  and  W.,  was  hyperoitiesL 

3.  A  proposition  not  ccrmans  to  tne  assign- 
ment of  error  under  which  it  is  raised  cannot 
be  considered. 

4.  Where  it  was  a  question  as  to  whether 
plaintiff  had  received  any  injury  whatever,  an 
instruction  that,  if  he  did  not  receive  any  of 
the  injuries  complaiued  of,  ho  could  not  recov- 
er, was  not  erroneous,  as  giving  undue  promi- 
nence to  a  particular  question. 

Appeal  from  district  court.  Bills  county; 
J.  B.  Dlllard,  Judgei. 


Action  by  Allen  C.  Weeks  against  the  Tex- 
as Midland  Railroad.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

T.  H.  Collier,  for  appellant  Chas.  W, 
Ogden,  A.  H.  Dashlel,  and  W.  H.  Lipscomb, 
for  appellee. 

KEY,  J.  This  is  a  personal  Injury  suit, 
which,  upon  trial  in  the  court  below,  re- 
sulted in  a  verdict  and  Judgment  In  favor 
of  the  defendant. 

The  first  assignment  of  error  reads  as  fol- 
lows: "The  court  erred  in  paragraph  6  of 
the  charge  to  the  Jury,  in  that  the  Jury  are 
Instructed  that  they  must  find  that  Binum 
and  Whlttenburg  released  and  set  in  mo- 
tion the  escaping  car  with  the  knowledge 
and  consent  of  the  defendant,  before  they 
could  find  for  the  defendant"  If  the  tran- 
script Is  correct  (and  we  must  assume  that 
It  is),  this  assignment  Is  not  borne  out  by 
the  record.  The  fifth  paragraph  of  the 
charge  does  not  read,  as  stated  in  the  as- 
signment, "with  the  knowledge  and  consent 
of  the  defendant,"  but  on  the  contrary, 
reads  "without  the  knowledge  or  consent  of 
the  defendant" 

The  second  assignment  seems  to  complain 
because  the  charge  of  the  court  authorized 
the  Jury  to  find  for  the  plaintiff  if  they 
found  that  the  negligence  of  Blnum  and- 
Whlttenburg,  who  undertook  to  unload  the 
car  of  coal  on  one  of  the  defendant's  tracks, 
concurred  with  the  negligence  of  the  de- 
fendant; and  did  not  in  terms  tell  the  Jury 
to  find  for  the  plaintiff  if  the  negligence 
of  the  defendant  concurred  with  the  negli- 
gence of  Blnum  and  Whlttenburg.  We  re- 
gard this  objection  as  hypercritical.  If  there 
was  concurring  negligence  on  the  part  of 
the  defendant  and  Biuum  and  Whlttenburg, 
and  such  negligence  caused  injury  to  the 
plaintiff,  the  defendant  would  be  liable;  and 
the  fact  that  in  submitting  the  question  of 
concurring  negligence  the  court.  In  Its 
charge,  mentioned  Binum  and  Whlttenburg 
before  It  did  the  defendant,  was  a  matter 
of  no  consequence.  The  proposition  sub- 
mitted nnder  the  second  assignment  is  not 
germane  to  that  assignment,  and  therefore 
cannot  be  considered. 

The  third  assignment  and  proposition  sub- 
mitted thereunder  complain  of  the  sixth 
paragraph  of  the  charge  upon  the  ground 
that  It  gave  undue  prominence  to  a  particu- 
lar question.  The  paragraph  referred  to 
reads  as  follows:  "If  the  Jury  beUeve  from 
all  the  evidence  before  tliem  that  plaintiff 
did  not  receive  any  of  the  Injuries  com- 
plained of  in  his  petition,  then  It  will  be 
their  duty  to  find  for  defendant."  On  the 
issue  thus  submitted  the  evidence  was  not 
all  one  way.  Whether  the  plaintiff  was  In- 
jured at  all  was  a  mooted  question,  and  the 
defendant  bad  the  right  to  have  that  issue 
directly  and  specifically  submitted  to  the 
Jury,  and  no  error  was  committed  la  giving 
the  charge  quoted. 
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Some  other  criticisms  are  urged  against 
the  charge  of  the  court,  none  of  which  are 
believed  to  be  well  founded.  All  the  ques- 
tions presented  in  appellant's  brief  have 
been  duly  considered,  and,  no  reversible  er- 
ror being  shown,  the  Judgment  is  affirmed. 
Affirmed, 


WESTERN  UNION  TBI*  CO.  r.  HATS.* 

(Court  of  Civil  Appeals  of  Texas.    April  10, 
1902.) 

TBLBQRAPH  COMPANIES— DELAY  IN  DBLIVER- 
INQ  MESSAOBS  —  CONDITIONS  PRECEDENT 
TO  SUIT— FILING  CI4AIM  —  APPBAL  —  HARM- 
LESS ERROB^ASSIQNUBNTS  OF  ERROR— NE- 
CESSITY. 

1.  In  an  action  for  delay  In  delivering  a 
telegram,  expression  in  court's  charge  that  the 
company  was  a  common  carrier,  Diough  not 
technically  correct,  was  harmless  error,  where 
the  paragraph  correctly  and  fully  instructed 
the  jury  as  to  the  degree  of  care  required  of 
the  company, 

2.  Where  uo  claim  for  damages  for  delay  in 
delivering  a  message  was  filed  with  a  tele- 
graph company  before  the  filing  of  the  orig- 
inal petition,  as  required  by  the  company's 
contract,  but  such  claim  was  filed  before  the 
filing  of  the  amended  petition,  aud  ail  costs  ac- 
cruing prior  to  the  filing  of  the  amendment 
were  adjudged  against  the  plaintiff,  defeud- 
ant's  objection  that  no  claim  was  filed  before 
the  institution  of  the  suit,  and  that  it  was 
therefore  prematurely  brought,  was  bad. 

8.  Under  Saylee'  Ann.  Civ.  St.  art.  1018, 
requiring  appellant  to  file  with  the  clerk  below 
all  aasignmenta  of  error  before  he  talies  the 
transcript  from  the  clerk's  office,  aud  provid- 
ing that  ail  errors  not  distinctly  specified  are 
waived,  objection  to  the  court's  charge  cannot 
be  considered,  in  the  absence  of  a  proper  as- 
signment of  error. 

Appeal  from  district  court,  Walker  coun- 
ty; J.  M.  Smlther,  Judge. 

Action  by  A.  Z.  Hays  against  the  Western 
Union  Tdegraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Norman  O.  Kittrell  and  A.  H.  Jayne,  for 
appellant  John  C.  Williams  and  Ball,  Dean 
&  Humphrey,  for  appellee. 


PLEASANTS,  J.  This  is  a  suit  by  appel- 
lee to  recover  of  appellant  damages  for  grief 
and  mental  pain  and  anguish  alleged  to  have 
been  suffered  by  appellee  by  reason  of  the 
negligent  failure  of  the  appellant  to  prompt- 
ly transmit  and  driver  a  telegram  sent  to 
appellee  announcing  the  fatal  illness  of  his 
Bister.  The  appellant  answered  by  general 
demurrer  and  general  denial,  and  by  special 
plea  in  abatement  set  up  the  failure  of 
plaintiff  to  file  claim  for  damages  within  90 
days  of  the  date  of  the  message,  and  prior 
to  the  bringing  of  his  suit,  in  accordance 
with  the  terms  of  the  contract  under  which 
appellant  received  and  undertook  to  trans- 
mit and  deliver  said  message;  and  further 
pleaded  that  the  delay  in  the  transmission  of 
the  me!38nge  was  not  caused  by  any  negli- 

'Babearing  denied. 


gence  on  the  part  of  appellant,  but  was  due 
to  a  violent  and  unprecedented  storm,  which 
BO  damaged  Its  lines  as  to  prevent  the  prompt 
transmission  of  said  message,  and  which 
was  an  act  of  God,  for  which  appellant  conld 
not  be  held  liabl&  The  trial  in  the  conrt 
below  by  a  Jury  resulted  in  a  verdict  and 
Judgment  for  appellee  for  the  sum  of  $550. 
The  telegi'am  was  received  by  the  appellant 
at  Mt  Pleasant,  Tex.,  at  6:35  p.  m.,  Febru- 
ary 2T,  1900,  for  transmission  to  appellee  at 
Huntsville,  Tex.,  and  was  not  delivered  to 
appellee  at  Huntsville  until  8  p.  m.,  Febru- 
ary 28,  1900.  The  evidence  is  sufBdent  to 
sustain  the  finding  of  the  Jury  that  the  delay 
In  the  transmission  and  delivery  of  said  tel- 
egram was  due  to  the  negligence  of  the  ap- 
pellant, and  that  such  negligence  was  the 
proximate  cause  of  the  pain  and  anguish 
suffered  by  appellee  by  reason  of  his  being 
deprived  of  the  privilege  of  attending  his 
sister's  funeral.  This  conclusion  of  fact  dis- 
poses of  the  question  raised  by  appellant's 
fourth  assignment  of  error,  which  assails  the 
verdict  and  Judgment  as  being  unsupported 
by  the  evidence.  We  shall  not  discuss  the 
several  assignments  of  error  In  detail,  but 
will  content  ourselves  with  a  brief  state- 
ment of  our  conclusions  upon  tbe  questions 
presented  in  appellant's  brief. 

The  expression  in  tbe  court's  charge  that 
appellant  was  a  common  carrier  of  tele- 
graphic messages,  while  not  technically  cor- 
rect, was  harmless  error,  because  the  para- 
graph of  the  charge  in  which  said  expres- 
sion is  used  correctly  and  fully  instructed  tbe 
Jury  as  to  the  degree  of  care  required  of  ap- 
pellant in  the  transmission  of  messages,  and 
appellant  could  not  have  been  injured  by  the 
use  of  such  expression. 

No  claim  for  damages  was  filed  with  ap- 
pellant befwe  tbe  original  petition  In  this 
case  was  filed,  as  required  by  tbe  contract 
under  which  appellant  undertook  to  tran>- 
mit  and  deliver  the  message,  and  upon  this 
ground  on  the  former  appeal  of  this  case  the 
Judgment  of  the  court  below  was  reversed. 
It  appears,  however,  that  such  claim  was 
filed  within  90  days  from  the  date  of  the 
telegram,  and  prior  to  the  filing  of  th« 
amended  petition,  upon  which  the  case  was 
tried  and  the  judgment  rendered  from  which 
this  appeal  is  prosecuted.  The  court  below 
adjudged  all  costs  which  had  accrued  prior 
to  the  filing  of  the  amended  petition  against 
the  appellee.  Under  these  facts  appellant 
was  not  entitled  to  a  new  trial,  on  thp 
ground  that  no  claim  for  damages  had  been 
filed  before  the  institution  of  the  suit  and 
tbn-efore  the  suit  was  prematurely  brought 
The  amendment  alleges  a  compliance  with 
the  terms  of  the  contract,  and  appellant  was 
only  entitled  to  recover  costs  which  bad  ac- 
crued up  to  the  filing  of  the  amendment  and 
not  to  have  the  suit  dismissed.  Telegraph 
Co.  V.  Hays  (Tex.  Civ.  App.)  63  S.  W.  171. 

We  are  of  opinion  that  tbe  petition  in  this 
case  discloses  a  good  cause  of  action,  and 
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tbe  general  demurrer  tbereto  should  have 
been  oyemiled. 

Appellant  assigned  no  error  in  the  court 
below  attacking  the  charge  of  the  court  on 
the  ground  that  it  authorized  the  appellee  to 
recover  for  physical  as  well  as  mental  suf- 
fering, when  there  was  no  allegation  or  proof 
of  anjr  physical  suffering  on  bis  part  If 
8uch  error  exists  in  the  charge,  it  is  not  such 
fandamental  error  as  can  be  considered  by 
us,  in  the  absence  of  a  proper  assignment 
Article  1018,  Sayles'  Ann.  Civ.  St,  provides 
that  "the  appellant  or  plaintiff  in  error  shall 
io  all  cases  file  with  the  clerk  of  the  court 
below  all  assignments  of  error,  distinctly 
specifying  the  grounds  on  which  he  relies, 
before  he  takes  the  transcript  of  the  record 
from'  the  clerk's  office;  all  errors  not  dis- 
tinctly specified  are  waived." 

We  find  no  reversible  error  in  the  record 
of  this  case,  and  the  judgment  of  the  court 
below  is  affirmed.    Affirmed. 


WHITE  V.  SIMONTON' 

(Court  of  Civil  Appeals  of  Texas.    Feb.  12, 

1002.) 

DEEDS— COMMUNITY  PROPBRTT— PARTmON— 
CONSTRUCTION  —  SBQUBSTRATION -AFFIDA- 
VIT—DEPBCTIVB— FAILURE  TO  AMEND. 

1.  Conveyance  by  a  father  to  his  children, 
in  severalty,  of  lands  owned  by  him  and  his 
wife  as  community  property,  made  after  the 
death  of  the  wife,  and  accepted  by  the  chil- 
dren, coustitutes,  OS  between  them  as  hoiTS  of 
tbe  wife,  a  partition  of  her  estate. 

2.  A  conveyance  to  a  child  by  a  father  of 
land  owned  by  him  and  his  wife  as  community 
property,  made  after  the  death  of  the  wife, 
which  provided  that  the  property  conveyed 
eonstituted  the  child's  full  pro  rata  share  of 
my  [the  grantor's]  estate,"  and  stipulated  that 
the  child  should  not  convey  the  land,  does 
not  devest  such  cliild  of  her  title  to  one-half  of 
the  property  as  heir  of  the  wife,  nor  prevent 
the  child  from  couveying  one-half  of  suot  land. 

3.  The  conrt  should  quash  a  writ  of  seques- 
trntion  issued  on  an  affidavit  for  four  plain- 
tiffs  when  the  suit  is  for  six,  and  when  the 
;>Iaintifrs  failed  to  amend. 

Appeal  from  district  court,  Milam  county; 
r.  C.  Scott,  Judge. 

Trespass  to  try  title  by  J.  M.  Simonton,  as 
lext  friend  of  David  Simonton  and  others, 
igainst  A.  White.  From  a  judgment  for 
tlaintiff,  defendant  appeals.    Reversed. 

This  Is  an  action  of  trespass  to  try  title  by 
:mended  petition  of  appellee  ffied  December 
6,  1899,  for  certain  200  acres  of  land  known 
8  the  "Roper  Place,"  and  for  damages, 
irought  by .  J.  M.  Simonton,  suing  as  next 
riend  of  bis  minor  children,  David,  Prince, 
!arrle,  Mary,  Willie,  and  Kate  Simonton, 
gainst  A.  White,  and  at  the  same  time  plaln- 
ifT  sequestered  the  land,  which  was  replevied 
y  White.  Defendant  White,  by  amended  an- 
wer,  pleaded  not  guilty,  and  claimed  compen- 
atlon  for  improvements  made  in  good  faith, 
cmizing  the  improvements  made.  Monta  J. 
loore  aud  Ij-  C.  McBride  intervened,  clalm- 
ig  to  be  owners  of  one-half  of  the  land  as  a 


fee  for  their  services  in  the  suit.  The  lowpr 
court  Instructed  the  jury  to  find  for  plaintiff 
for  the  land,  and  submitted  issue  of  Improve- 
ments made  in  good  faith  by  White  and  rents 
due  to  minors.  The  jury  returned  a  verdict 
for  plaintiff  for  the  land,  and  adjusted  rents 
and  improvements,  which  equalized  tbe  claims 
of  the  parties  plaintiff  and  defendant  and 
judgment  was  rendered  for  plaintiff  for  the 
land,  from  which  defendant  White  has  ap- 
pealed. 

A  brief  statement  of  some  of  the  facts  prov- 
en and  admitted  on  the  trial  In  the  lower 
court  win  be  usefuL  W.  J.  Gentry  and  wife 
owned  three  surveys  of  land,  one  of  which  is 
the  200  acres  in  controversy.  All  the  land 
was  community  property  of  himself  and  wife. 
The  wife  died  in  ISOO,  Intestate.  Of  the 
marriage  there  were  three  children,  and  the 
three  tracts  of  land  constituted  all  of  the 
community  estate.  Gentry,  on  the  2d  day  of 
September,  1893,  executed  three  deeds  of  gift 
one  to  each  of  the  children,— Mrs.  Simonton 
being  one  of  the  children,  and  the  deed  to 
her  conveying  the  200  acres  in  controversy. 
The  deeds  to  the  other  two  children  convey- 
ed to  each  more  land  than  was  conveyed  to 
Mrs.  Simonton,  viz.,  to  Zera  275  acres  of  the 
Fisher  league,  and  to  Mary  Ludie  225  acres 
of  the  same  league,  while  the  deed  to  Mrs. 
Simonton  conveyed  200  acres  of  tbe  same 
league.  The  deed  to  Zera  was  made  to  her 
"as  her  pro  rata  share  of  the  estate  owned 
and  controlled  by  me"  (the  grantor).  The 
deed  to  Mary  Ludle  was  made  "as  her  pro 
rata  of  the  estate  owned  and  controlled  by 
me"  (the  grantor).  The  deed  to  Ava  Anna 
Simonton  and  her  childroi,  Willia  (meaning 
Willie),  David,  Carrie,  and  Prince,  states: 
"Now,  the  above-described  land  and  prem- 
ises, together  with  other  valuable  stock  and 
property  given,  granted,  and  released  unto  my 
daughter,  the  said  Anna  Simonton,  consti- 
tutes fully  her  pro  rata  share  of  my  estate, 
real  and  personal."  Th^i  follows  a  stipula- 
tion that  tbe  land  is  not  to  be  conveyed,  but 
directing  that  the  "produce  of  the  same  are 
to  go  to  the  support  of  the  said  Ava  Anna 
Simonton  during  her  natural  life,  and  at  her 
death  to  be  equally  and  impartially  divided 
between  her  bodily  heirs."  This  deed,  the 
supreme  court  have  decided,  conveys  a  life 
estate  to  Mrs.  Simonton  and  remainder  to  her 
children  (53  S.  W.  330),  and  did  not  come 
within  the  rule  in  Shelley's  Case.  Mrs.  Gen- 
try had. been  dead  about  three  years.  After 
these  deeds  Gentry  died.  The  record  dis- 
closes nothing  as  to  Gentry's  intention  In  ex- 
ecuting the  deeds,  except  what  Is  shown  In 
the  deeds  themselves.  There  was  no  adminis- 
tration on  Gentry's  estate,  nor  on  that  of  his 
deceased  wife.  Mrs.  Simonton  and  her  bus- 
baud  conveyed  a  portion  of  the  200  acres  to 
Drennan  and  appellant  White,  and  Drennan 
conveyed  his  Interest  to  White.  Simonton  and 
wife,  November  2,  1804,  conveyed  the  residue 
of  the  200  acres  to  White,— all  the  deeds  being 
warranty  deeds.    Mrs.  Simonton  and  her  hua- 
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band  were  in  possession  of  the  200  acres  at 
Ute  time  tbe  deed  of  Gentry  was  made  to 
her,  and  tbe  other  two  children  of  Gentry 
went  Into  possession  of  the  property  conveyed 
to  them  respectively. 

Henderson,  Streetman  &  Freeman,  for  ap- 
pellant Monta  J.  Moore  and  L.  C.  McBrlde, 
for  appellee. 

OOLLARD,  J.  (after  stating  the  facts).  1. 
It  sufficiently  appears  from  the  evidence  that 
the  children  accepted  the  several  tracts  of 
land  described  In  the  deeds  of  Gentry  as  their 
part  of  their  mother's  estate,  and  as  to  that 
part  they  would  be  held  to  have  partitioned 
her  estate  between  themselves.  So  that  it 
should  be  held  that  Mrs.  Simonton  owned  In 
severalty  one-half  of  tbe  200  acres  In  dispute 
Inherited  from  their  deceased  mother,  Mrs. 
Gentry. 

2.  There  is  a  difference  In  the  deeds  of 
Gmtry  to  his  children.  He  only  gave  to 
Mrs.  Simonton  a  life  estate  in  the  200  acres, 
and  his  deed  to  her  expressly  grants  to  her 
her  pro  rata  share  of  his  estate.  The  lan- 
guage of  the  deed  Is,  "fully  her  pro  rata 
share  of  my  estate,"  which,  we  conclude, 
means  only  bis  part  of  the  land.  The  deeds 
to  the  other  two  children  contain  the  expres- 
sion, "as  her  pro  rata  of  the  estate  owned 
and  controlled  by  me."  We  need  not  decide 
what  was  meant  by  the  latter  part  of  the 
expression.  But  we  must  construe  the  lan- 
guage used  In  the  deed  to  Mrs.  Simonton,  and 
we  construe  It  to  convey  only  his  community 
interest  for  the  time  stated.  We  cannot  add 
the  language  used  in  the  other  two  deeds  to 
aid  the  meaning  of  the  deed  to  her.  That 
deed  only  conveyed  his  title  for  the  time  lim- 
ited. We  do  not  hold  that  the  other  two 
deeds  hitended  a  conveyance  of  both  his  and 
the  mother's  estate,  which  the  children  al- 
ready owned  by  inheritance  from  her.  We 
only  decide  as  to  the  effect  of  tbe  deed  to 
Mrs.  Simonton,  which  is  before  us,  hivolving 
tbe  rights  of  the  parties  to  the  suit,  which, 
In  its  granting  terms,  is  different  from  the 
other  two.  Mrs.  Simonton  had  already  title 
(by  inheritance  from  her  deceased  mother,  and 
by  tbe  mutual  acceptance  of  all  the  heirs  of 
the  land  described  in  Gentry's  deeds)  to  one- 
half  of  the  200  acres,  and  it  does  not  appear 
that  Gentry's  deed  was  intended  to  devest 
ha  of  that  title.  Therefore  we  conclude  that 
the  court  committed  reversible  error,  in  di- 
recting tbe  Jnry  to  find  for  plaintiffs  as  to 
the  land,  and  the  assignment  of  error  to  this 
question  Is  sustained. 

8.  The  affidavit  for  writ  of  sequestration 
was  for  only  four  of  the  plaintiffs,  while  the 
suit  was  for  six  persons.  There  was  no  ef- 
fort to  amend  the  affidavit  Tbe  question 
only  involves  the  costs  Incurred  in  the  se- 
questration proceeding,  because  of  the  form 
of  the  bond,  but  tbe  court  erred  in  refusing 
to  quash  the  writ  on  motion  of  defendants. 
The  court  should  have  quashed  tbe  writ  on 


plaintiffs'  failure  to  amend  the  affidavit.  He 
might  have  amended,  but,  declining  to  avaQ 
of  that,  the  court  should  have  granted  tbe 
motion.    Porter  v.  Miller,  7  Tex.  482. 

4.  The  Issues  of  rents  and  Improvements 
made  in  good  faith  will  be  materially  changed 
in  another  trial  under  our  views  as  expressed 
upon  the  question  of  title,— issues  which  we 
need  not  discuss  at  present 

Because  of  the  error  of  the  court's  charge 
instructing  the  Jury  to  return  a  verdict  for 
plaintiffs  for  the  land,  the  Judgment  of  the 
lower  court  is  reversed,  and  tbe  cause  re- 
manded.   Reversed  and  remanded. 


GRAYSON  T.  PBTTON.i 

(Court  of  Civil  Appeals  of  Texas.      April  2, 
1902.) 

ADVERSE  POSSESSION— HARMLESS  ERBOB— 
SECONDARY    EVIDENCE. 

1.  Plaintiff  having  shown  title  by  10  ye&rs' 
adverse    possession,    any    error    in    admitting 

Eroof  of  title   by   deed   from   prior   owners  is 
armless. 

2.  Title  of  the  patentee  of  land  having  be«i 
destroyed  by  plaintiff's  10  years'  adverse  poa- 
spRsion,  defendant  cannot  show  title  under  tiie 
3-year  statute  by  proof  of  sabseqaent  aitrr 
as  tenant  of  the  patentee's  heirs  under  writ- 
ten contract 

3.  Parol  evidence  of  written  lease  is  not  ad- 
missible in  absence  of  proof  of  loss  or  de- 
struction   or  inability  to  produce  it 

Appeal  from  district  court,  Leon  county; 
J.  M.  Smither,  Judge. 

Action  by  John  B.  Peyton  against  Robert 
Grayson.  Judgment  for  plaintlfl.  Defend- 
ant appeals.    Afiirmed 

S.  W.  Dean,  for  appellant  B.  H.  Gardner 
and  B.  D.  Dasheiil,  for  appellee^ 


NEILL,  J.  This  is  a  suit  of  trespass  to 
try  title  to  a  tract  of  111  acres  of  the  J. 
Hunt  040-acre  survey,  brought  on  April  L 
1000,  by  appellee  against  appellant  After 
the  statutory  allegations  in  actions  of  thi» 
character,  appellee  also  alleged  in  his  petiticD 
that  he  acqaired  title  to  the  land  in  contro- 
versy by  virtue  of  the  three,  five,  and  ten 
years'  statute  of  limitations.  Appellant  in 
his  answer  pleaded,  "Not  guilty,"  and  the 
three-year  statute  of  limitations.  Tbe  case 
was  tried  without  a  Jury,  and  Judgment  ren- 
dered In  favor  of  appellee. 

Conclusions  of  Fact 

The  640  acres,  of  which  the  tract  tn  con- 
troversy Is  a  part,  was  patented  to  Jonathan 
Hunt,  assignee,  on  the  2Stb  day  of  June. 
1841.  While  the  appellee  Introduced  hi  evi- 
dence the  record  of  deeds  showing  cbaJa  of 
title  from  the  patentee,  Jcmathan  Hunt 
down  to  himself,  we  deem  It  minecessarT' 
under  our  view  of  this  case,  to  detomice 
whether  or  not  the  deeds  in  the  chain  shows 
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by  guch  record  are  auch  as  to  confer  title 
down  to  appellee  In  the  respectlre  grantees. 
The  undisputed  evidence  shows  that  one 
Pet»  Blatter  bought  the  land  In  controversy 
from  A.  H.  Weir  on  July  20,  1875,  and  at  the 
time  of  his  purchase  Slatter  went  Into  pos- 
session, and  that  he  and  those  claiming  un- 
der him  have  held  continuous,  peaceable,  and 
adverse  possession  of  the  premises,  using  and 
enjoying  the  same,  from  the  date  of  said  pur- 
chase until  December,  1886.  Whatever  title 
Peter  Slatter  and  those  claiming  under  him 
acquired  to  the  premises— whether  by  deeds 
or  the  statute  of  limitations— was  acquired 
by  appellee  by  virtue  of  a  deed  made  to  him 
by  the  sberlft  of  Leon  county  under  an  exe- 
cution Issued  on  a  judgment  against  J.  M. 
Pearlstone  &  Son,  who  held  the  land  under 
deeds  from  Slatter,  whose  adverse  posses- 
sion (Slatter's)  and  those  claiming  under 
talm  continued  from  the  20tfa  day  of  July, 
1875,  untU  December,  189C.  Upon  the  last- 
named  date  the  appellant  went  Into  posses- 
sion of  the  land,  and  has  occupied  It  ever 
since. 

Oondnslons  of  Law. 

If  It  should  be  conceded  that  appellee  fail- 
ed to  show  an  unbroken  chain  of  title  extend- 
ing from  Jonathan  Hunt  to  himself,  yet,  as 
the  evidence  conclusively  shows  that  he  and 
those  under  whom  he  claims  had  held  con- 
tinuous, peaceable,  and  adverse  xwssession 
for  more  than  10  years  prior  to  the  time 
appellant  went  Into  possession,  the  title  of 
the  patentee,  or  those  claiming  under  him 
(If  not  in  appellee),  by  reason  of  such  contin- 
uous adverse  possession,  was  extinguished, 
and  the  right  and  title  to  the  premises  vest- 
<>d  absolutely  In  appellee.  Craig  v.  Cart- 
wright,  C5  Tex.  413;  Branch  v.  Baker,  70 
Tex.  190,  7  S.  W.  808;  McGregor  v.  Thomp- 
son, 7  Tex.  Civ.  App.  32,  26  8.  W.  649;  Simp- 
son T.  Johnson,  92  Tex.  159,  46  S.  W.  C28. 
This  makes  It  unnecessary  for  us  to  consider 
any  of  the  assignments  of  error  which  com- 
plain of  the  admission  in  evidence  of  the  rec- 
ord of  any  of  the  deeds  In  the  chain  under 
which  appellee  claims  title  to  the  premises 
In  controversy. 

As  the  title  of  Jonathan  Hunt,  If  not  In 
appellee,  was  extinguished  by  the  ten  years' 
adverse  possession  of  those  under  whom  Pey- 
ton claims,  prior  to  the  entry  of  appellant, 
he  could  not  show  title  under  the  three-year 
statute  by  proving  that  afterwards  he  enter- 
ed as  tenant  of  the  heirs  of  the  patentee, 
under  a  written  contract  with  their  agents. 
After  the  title  of  Hunt  became  extinct,  his 
heirs  themselves  could  not  prescribe  under 
the  three-year  statute.  Hence  appellant  was 
not  prejudiced  by  the  refusal  of  the  court 
to  allow  him  to  prove  that  his  entry  and  pos- 
session were  that  of  a  tenant  under  a  writ- 
ten lease  made  to  J.  D.  Patrick  by  Tmeheart 
&  Co.  as  agents  for  the  heirs  of  Jonathan 
Hunt  Besides,  the  written  lease  was  the 
best  evidence  of  Its  existence  and  contents. 


and  parol  evidence  was  Inadmissible  to  prove 
It,  In  the  absence  of  evidence  of  the  loss  or 
destruction  of  the  original  instrument,  or  of 
appellant's  Inability  to  produce  It  on  the  trial. 
Therefore  the  court  did  not  err  in  «xcludtng 
such  testimony. 


WETSEIaL  t.  HOPKINS  et  aL 
(Court  of  Qvil  Appeals  of  Texas.     April  9, 

1902.) 

DISMISSAL  AND  NONSUIT— RIGHT  TO  NONSUIT 
-AFFIRMATIVE!   RELIEF. 

Rev.  St.  1886,  art  1301,  provides  that  at 
any  time  before  the  jury  have  retired  the 
plaintiff  may  take  a  noDsuit  but  he  shall  not 
thereby  prejudice  the  right  of  an  adverse  par- 
ty to  be  heard  on  his  claim  for  nfflrmative 
relief;  and  article  1200  directs  that  where 
the  defendant  has  filed  a  counterclaim  seeking 
afflrmative  relief,  the  plaintiff  shall  not  be 
permitted,  by  a  discontinuance  of  his  suit,  to 
prejudice  defendant's  right  to  be  heard  on  his 
counterclaim.  Held,  that  in  an  action  by  a 
married  woman  to  recover  land  of  her  sepa- 
rate estate,  a  conveyance  of  which  was  al- 
leged to  have  been  procured  by  fraud,  an  an- 
swer allegiuK  that  defendant  purchased  the 
land  from  plaintifi's  grantee  for  a  considera- 
tion, and  without  any  knowledge  of  the  facta 
complained  of  by  plaintiff,  relj-ing  ou  the  va- 
lidity of  the  deed  from  plaintiff,  and  praying 
that  defendant  be  held  to  have  title  free  from 
all  claims  and  clouds  thereon,  does  not  present 
a  counterclaim,  precluding  plaintiff's  discon- 
tinuance of  the  suit,  as  the  same  relief  could 
have  been  obtained  under  a  plea  of  not  guilty. 

Appeal  from  district  court,  Bexar  county; 
John  H.  Clark,  Judge. 

Action  by  Josephine  Hopkins  and  others 
against  H.  T.  Hopkins  and  others.  From  a 
Judgment  allowing  a  nonsuit  defendant 
Lydia  Wetsell  appeals.    Affirmed. 

Tarleton  &  Bass,  for  appellant  Geo.  C. 
Altgelt,  for  appellees. 

FLY,  J.  Tills  suit  was  Instituted  by  appel- 
lee Josephine  Hopkins  against  H.  T.  Hopkins, 
W.  H.  Slmms,  Lydia  Wetsell,  Emma  Ander- 
son, and  Marie  Moehring,  to  recover  certain 
land  In  the  city  of  San  Antonio.  She  alleged 
that  the  land  was  her  separate  estate  and  a 
deed  to  It  had  been  procured  by  the  fraud  of 
H.  T.  Hopkins  and  her  husband,  James  Hop- 
kins. After  answers  had  been  filed  by  H.  T. 
Hopkins  and  appellant  Josephine  Hopkins 
declined  to  further  prosecute  the  suit  and  a 
nonsuit  was  allowed,  to  which  appellant  ex- 
cepted and  has  prosecuted  this  appeal. 

The  following  agreement  appears  In  the 
record:  "In  the  above-entitled  cause  It  la 
agreed  that  upon  the  trial  of  this  cause  de- 
fendant Lydia  Wetsell  proved  as  a  fact  that 
she  purchased  the  property  In  controversy 
from  H.  T.  Hopkins  and  Josephine  Hopkins, 
his  wife,  for  a  valuable  and  adequate  consid- 
eration, without  notice  of  any  fraud  on  the 
part  of  her  vendors,  substantially  as  alleged 
by  her.  It  Is  further  agreed  that  defendant 
Wetsell  proved  all  the  special  allegations  of 
her  answer.  It  Is  further  agreed  that  this 
stipulation  shall  take  the  place  of  a  state- 
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ment  of  facts;  the  only  Issue  of  law  being 
Whether  or  not  plaintiff  was  entitled  to  take 
a  nonsuit  as  against  the  pleadings  and  proof 
of  said  defendant,  and  whether  or  not  said 
defendant  Wetsell  was  entitled  to  affirma- 
tive relief  as  against  plaintiff,  quieting  her 
title."  Appellant's  answer  consisted  of  a 
genonil  demurrer,  general  denial,  and  a  spe- 
cial answer  as  follows:  "That  plaintiff  is  e»- 
topped  from  enforcing  the  suit  alleged 
against  defendant,  because,  on  or  about  the 
7th  day  of  December,  1899,  said  Josephine 
Hopkins,  then  a  married  woman,  and  having 
full  capacity  to  execute  conveyance  of  land 
described  In  the  petition,  joined  by  James 
Hopkins,  her  husband,  did,  In  the  manner 
provided  by  law,  on  a  good  and  valuable  con- 
sideration therein  set  out,  execute  In  writing 
and  duly  acknowledge  the  same  In  the  man- 
ner and  form  provided  by  statute  in  convey- 
ances of  real  estate  of  married  women,  and 
did  deliver  to  Hop  T.  Hopkins  a  conveyance 
and  warranty  deed,  conveying  In  fee  simple 
title  to  Hop  T.  Hopkins,  Jr.,  the  Identical  and 
same  property  described  and  set  out  in  said 
petition;  and  thereafter,  on  the  8tb  day  of 
December,  1899,  at  11:45  o'clock  a.m.,  the 
said  warranty  deed,  In  which  James  Hopkins, 
the  husband  of  said  Josephine  Hopkins,  had 
Joined  in  executing,  was  duly  filed  for  record 
with  the  clerk  of  the  county  court  of  said 
Bexar  county,  and  thereafter  was  duly  record- 
ed on  the  15th  day  of  December,  1899,  at 
9.15  o'clock  a.  m.,  In  the  deed  records  of  said 
Bexar  county.  In  volume  185,  page  86.  That 
thereafter,  and  on  the  17th  day  of  February, 
1900,  the  said  Hop  T.  Hopkins  and  Alice  L. 
Hopkins,  his  wife,  by  warranty  deed,  npon 
a  full  and  valuable  consideration  by  this  de- 
fendant, Lydia  Wetsell,  paid  to  said  Hop  T. 
Hopkins,  Jr.,  and  Alice  Ii.  Hopkins,  his  wife, 
did  convey  in  fee  simple  title  the  identical 
and  same  property  described  In  plaintiff's  pe- 
tition. This  defendant,  further  answering, 
says  that  she  had  no  knowledge  or  informa- 
tion of  the  matters  and  things  charged  In 
said  petition,  nor  of  any  fact  whatever  put- 
ting her  upon  Inquiry  thereabout;  but  by  rea- 
son of  said  deed  so  executed  by  plaintiff 
Josephine  Hopkins  and  James  Hopkins,  her 
husband,  to  Hop  T.  Hopkins,  Jr.,  and  the 
long  silence  and  time  intervening  since  the 
execution  and  registration  of  said  deed  until 
the  execution  and  delivery  of  the  deed  by 
Hop  T.  Hqpkins,  Jr.,  and  his  wife,  Alice  L. 
Hopkins,  to  this  defendant,  without  any  com- 
plaint being  made  by  plaintiff,  and  being 
thereby  induced  to  believe  in  the  genuineness 
and  validity  of  said  deed  of  plaintiff  and  hus- 
band to  said  Hop  T.  Hopkins,  and  relying 
upon  the  same,  this  defendant  paid  in  cash 
the  said  sum  of  $1,500,  aforesaid,  to  said  Hop 
T.  Hopkins,  Jr.  This  defendant  further  says 
that  she  had  no  informatlcm  of  any  kind 
whatever,  or  any  knowledge,  of  the  wrongs 
and  injuries  complained  of  by  plaintiff,  or 
any  unfairness  connected  with  or  growing 
out  of  the  conveyance  of  said  property  by 


plaintiff,  until  the  original  petftlon  Id  this 
cHse  was  filed  on  September  12th,  1901.  This 
defendant  further  says  that  said  Hop  T. 
Hopkins,  Jr.,  and  the  said  Alice  I*.  Hopkins 
are  notoriously  insolvent,  and  defendant  has 
no  remedy  by  reason  of  said  lastA-veacj 
against  said  Hop  T.  Hopkins,  Jr.  Wherefore 
defendant  says  that  plaintiff  Jos^hine  H(^ 
kins  is  estopped  from  asserting  her  title 
to  said  property  by  reason  of  her  deed  and 
conduct,  as  aforesaid,  and  of  this  defoid- 
ant  ivays  judgment  of  the  court.  And. 
further  answering  herein,  this  defendant  al- 
leges that  without  any  knowledge  whatever 
of  the  facts  and  things  complained  of  in 
plaintiff's  petition,  and  wholly  Innocent  of 
same,  this  defendant  purchased  said  property 
from  Hop  T.  Hopkins,  Jr.,  and  wife,  Alice  L. 
Hopkins,  and  received  warranty  deed  Hien- 
for  on  17th  day  of  February,  1900,  which 
was  duly  filed  for  record  In  records  of  Bexar 
county,  Texas,  on  the  17th  day  of  Febmaiy. 
1900,  at  6:36  o'clock  p.  m.,  and  duly  recordei 
on  the  2nd  day  of  March,  1900,  at  8:45  o'clock 
a.  m.,  in  the  deed  records  of  said  county.  In 
volume  185,  page  441.  Wherefore  defendant 
alleges  said  plaintiff  should  take  nothing  by 
her  suit  against  this  defradant,  and  ^ays 
that  defendant  go  hence  without  cost,  and 
that  the  title  to  said  land  described  In  peti- 
tion In  this  defendant  be  held  free  from  all 
claims  and  clouds  thereon,  and  for  general 
relief,  legal  and  equitable." 

It  is  provided  In  article  1301,  Rev.  St.  lS9u. 
that  "at  any  time  before  the  jury  have  re- 
tired the  plaintiff  may  take  a  nonsuit,  but 
be  shall  not  thereby  prejudice  the  right  of  an 
adverse  party  to  be  heard  on  his  claim  for 
flfflrmatlve  relief;  when  the  case  is  tried  by 
the  judge  such  non-suit  may  be  taken  at  any 
time  before  the  decision  Is  announced.' 
Again,  in  article  1280  it  is  provided,  "Where 
the  defendant  has  filed  a  counter-claim  sed:- 
ing  affirmative  relief,  the  plaintiff  shall  not 
be  permitted,  by  a  discontinuance  of  her  suit 
to  prejudice  the  right  of  the  defendant  to  bo 
heard  on  such  counter-claim."  Construing 
the  foregoing- articles.  It  was  said  by  the  su- 
preme court  in  Hoodless  v.  Winter,  80  Tex. 
638,  IG  S.  W.  427:  "Obviously  the  defendant 
only  seeks  such  affirmative  relief  when  by 
his  own  pleadings  he  prays  for  some  speclfio 
recovery  that  cannot  be  given  him  undt-r 
pleadings  that  are  strictly  defensive,  and  that 
serve  only  to  compd  the  plaintiff  to  prove 
his  own  cause  of  action.  The  defaidant 
must  not  only  pray  for  afllrmatlTe  relief,  but 
he  must  state  facts  showing  that  he  lias  a. 
cause  of  action.  If  the  def«idant  Is  doing 
no  more  than  resisthig  the  plaintUTs  recov- 
ery, the  statutes  recognize  the  right  <rf  the 
plaintiff  for  his  own  protection  to  diamlas  the 
suit."  The  opinion  enunciates  the  scope  and 
Intent  of  the  statute,  although  it  appears  to 
be  limited,  if  not  questioned,  in  the  case  of 
Short  V.  Hepburn,  8B  Tex.  622,  35  S.  W.  KTA 
In  the  last  case  cited,  while  the  mle  is  nrvt 
dearly  announced,  we  nndorstand  from  it 
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tbat  a  party  can  ask  for  afllrmatlTe.  relief  oa 
matter  that  could  be  reached  In  trespass  to 
try  title  by  a  plea  of  not  gnllty;  but  In  order 
to  do  80  the  matter  must  be  pleaded  oflenslTe- 
ly,  and  not  defensively.  The  pleadings  In 
this  case  are  not  such  as  would  entitle  ap- 
pellant to  relief,  whether  the  view  taken  of 
the  law  In  the  Hoodless-Wlnter  Case  or  that 
in  the  Short-Hepburn  Case  be  the  correct 
one,  If  there  be  any  difference  in  the  views. 
The  same  reli^  could  have  been  obtained 
under  a  plea  of  not  guilty,  and  the  pleading 
is  clearly  a  defensive,  and  not  an  offensive, 
one.  The  test  to  be  applied  Is,  do  the  alle- 
gations  constitute  such  a  petition  tar  the  re- 
moval of  cloud  from  the  title  as  would  sup- 
port an  affirmative  action?  There  Is  no  at- 
tempt to  set  up  the  necessary  facts  that 
should  be  pleaded  in  order  to  obtain  relief  In 
the  equitable  proceeding  to  remove  cloud 
from  title.  Hoodless  v.  Winter,  above  cited. 
The  Judgment  is  affirmed. 


MAGBE  et  al.  r.  PENN,  District  Judge. 

(Court  of  Civil  Appeals  of  Texas.     April   10, 

1902.) 

MANDAHVS-COMPELLINO  FINDINGS  AND  CON- 
CLUSIONS—WITHDRAWAL OF  REQUEST. 
Mandamus  will  not  He  to  a  judge  to  file 
coiiclnsiong  of  fact  and  law  in  a  case,  there 
having  been  uo  failure  of  duty  on  his  part, 
as  he  understood  the  request  therefor  was 
withdrawn,  his  statement  that  he  could  see 
no  reason  or  necessity  for  findings  being  ac- 
quiesced  In   by   counsel. 

Application  by  M.  F  Magee  ane  others  for 
mandamus  to  R.  L.  Penn.  district  Judge. 
DenleC 

Nti'jUv  £  Sansom,  for  relators.  B.  Ij. 
Penn,  li.  pre.  per. 

FISHER,  C.  J.  This  is  an  application  for 
mandamus  to  require  the  district  Judge  to 
file  conclusions  of  fact  and  law  In  the  case 
of  M.  F.  Magee  et  al.  against  C.  A.  Wilcox, 
tried  in  the  district  court  of  Williamson 
county.  The  case  was  disposed  of  In  the 
trial  court  upon  an  agreed  statement  of 
facts,  made  out  and  signed  by  the  parties  In 
■iiccord  with  article  1293  of  the  Revised  Stat- 
utes; bnt  the  statement  so  agreed  to  was 
not  approved  or  signed  or  certified  to  by  the 
trial  Judge,  so  as  to  constitute  it  a  part  of 
the  record  in  the  case  on  appeal.  After  the 
case  was  appealed  to  this  court,  and  on  mo- 
tion of  the  appellee.  Wilcox,  the  statement 
-was  stricken  out,  and  the  court  declined  to 
consider  It  as  a  part  of  the  record,  because 
It  was  not  approved,  signed,  or  certified  to  by 
the  trial  court  Thereupon  the  application 
for  mandamus  was  filed,  with  the  request  to 


require  of  the  trial  Judge,  tlie  respondent 
herein,  that  he  file  conclusions  of  law  and 
fact  Upon  hearing  of  this  application,  evi- 
dence was  Introduced  to  the  effect  that  dur- 
ing the  term  of  the  court  at  which  the  case 
was  tried,  and  after  its  trial,  the  relators 
requested  of  the  trial  Judge  that  he  prepare 
and  file  conclusions  of  law  and  fact;  where- 
upon the  trial  Judge  In  response  stated  that 
he  conld  see  no  reason  or  necessity  for  find- 
ings of  fact,  because  there  was  no  contro- 
versy about  the  facts,  as  they  were  agreed 
to.  It  appears  from  the  evidence  that  this 
statement  was  acquiesced  In  by  counsel  tir 
relators,  and  the  trial  Judge  so  understood 
that  this  was  the  case;  and  the  conclusion 
to  be  drawn  from  the  facts  relating  to  what 
then  occurred  Is  that  the  trial  Judge  under- 
stood that  the  appellants  In  the  case  of  Ma- 
gee et  al.  against  Wilcox  would  not  require 
a  preparation  and  filing  of  conclusions  of 
law  and  fact  In  fact  there  is  no  contro- 
versy In  the  evidence  upon  this  subject  or 
any  other  of  the  facts  that  were  In  evidence 
in  bearing  this  application.  Therefore  the 
conclusion  must  be  reached  that  there  was 
no  failure  of  duty  upon  the  part  of  the  trial 
Judge  to  file  conclusions  of  fact  and  law. 
In  view  of  what  occurred,  we  can  well  be- 
lieve that  he  understood  that  the  request 
was  abandoned.  Other  grounds  and  reasons 
for  denying  the  application  might  be  stated, 
but  those  noticed  are  sufficient  for  Its  dispo- 
sition. 

Application  is  denied  and  overruled,  and 
the  costs  taxed  against  the  relators. 


SMITH  V.  ABADIE  et  al' 

(Court  of  Civil  Appeals  of  Texas.     April  26, 

1902.) 

APPEAL-FINDINGS  OF  FACT— RIGHT  TO  QUES- 
TION. 

A  party  excepting  to  the  judgment  ren- 
dered preserves  bis  right  to  assail  the  findings 
of  fact  as  unsupported  by  the  evidence. 

Motion  for  rehearing.    Overruled. 
For  former  opinion,  see  67  S.  W.  02S. 

OILIi,  J.  We  were  In  error  In  assuming 
in  the  main  opinion  that  appellant  was  not 
In  an  attitude  to  assail  the  findings  of  fact 
aa  unsupported  by  the  evidence.  The  appel- 
lant was  not  In  the  same  position  as  appel- 
lees in  Drake  v.  Davidson,  66  S.  W.  888,  4 
Tex.  Ct  Rep.  380,  but  had,  by  excepting  to 
the  Judgment  preserved  his  right  We  have, 
however,  considered  the  sufficiency  of  the 
evidence,  and  have  fonnd  no  reason  to  alter 
the  conclusion  originally  reached  by  us.  The 
motion  is  overruled. 

■  Writ  of  error  denied  by  supreme  court 
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MISSOURI,  K.  &  T.  RY.  00.  OF  TEXAS 
T.  0OWLES.I 

(Court  ot  CItU  Appeals  of  Texas.     April  2, 
1902.) 

RAILROADS— ACCIDENT  0I»  TRACK8— LICBN8BB 
—  TRESPASSER  —  APPROACH  OP  CARS— DUTY 
TO  GIVE  NOTICE  —  CONTRIBUTORY  NBOU- 
QBNCB. 

1.  The  employes  of  a  railroad  compauy,  in 
switcbiue  its  cars  in  its  yards  at  a  place  where 
the  tracks  are  habitually  used  as  a  crossing 
for  pedestrians,  are  not  required  to  use  care, 
or  give  warning  of  an  approaching  car  to  a 
person  crossing  the  tracks,  who  stops  on  the 
track  and  la  engaged  in  examiniug  a  stand- 
ing car,  iu  the  absence  of  knowledge  that  the 
trespasser  is  on  the  track,  but  are  only  re- 
quired to  warn  him  in  case  they  know  that  he 
is  on  the  track. 

2.  Deceased,  while  crossing  a  railroad  track 
in  a  railroad  yard,  stopped  ou  the  track  for 
two  minutes  to  examine  the  coupling  of  a  car, 
when  the  car  was  struck  by  an  approaching 
car  or  engine,  and  deceased  was  knocked 
down  and  killed.  The  companion  of  deceased 
did  not  look  or  listen  for  approaching  cars, 
and  did  not  see  deceased  do  sa  Deceased 
could  have  seen,  by  the  exercise  of  the  least 
care,  that  an  engine  was  moving  cars  on  the 
track.  Held  a  sulflcient  showing  of  contribu- 
tory negligence  to  preclude  a  recovery. 

Appeal  from  district  court.  Trinity  county; 
J.  M.  Smitber,  Judge. 

Action  by  Mrs.  C.  0.  Cowles  against  tbe 
Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas  for  the  negligent  killing  of 
plaintiff's  husband.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

T.  S.  Miller,  Bean  Nelms,  8.  T.  Robb,  and 
Marshall  Thomas,  for  appellant  Campbell 
&  McMeans  and  R.  B.  Erwin,  for  appellee. 

FLT,  X  This  Is  a  suit  to  recover  of  appel- 
lant damages  for  the  death  of  Pellew 
Cowles.  the  husband  of  appellee.  The  cause 
was  tried  by  Jury,  and  resulted  In  a  verdict 
and  Judgment  for  appellee  in  the  sum  of 
^15,000. 

The  following  charge  was  given  to  the 
Jury:  "If  you  believe  from  the  evidence 
that  tbe  said  Pellew  Cowles,  while  on  a 
n^ck  of  the  International  &  Great  Northern 
Railroad,  was  struck,  run  over,  and  killed  by 
a  car  on  said  track  then  and  there  set  in 
motion  by  the  backing  of  a  freight  train  of 
the  defendant,  Missouri,  Kansas  &  Texas 
Railway  Company  of  To.\as;  and  If  you  fur- 
ther believe  from  the  evidence  that  the  de- 
fendant company's  employ^  or  empioyfis  in 
charge  of  said  train  did  or  omitted  to  do  any 
one  or  more  of  the  following  acts  or  things, 
as  charged  in  plaintiff's  petition,  viz.:  If 
they  backed  a  freight  train  down  on  said 
railroad  track  against  cars  standing  on  said 
track,  causing  said  cars  to  bump  against 
other  cars,  and  against  the  car  which  struck, 
run  over,  and  killed  said  Pellew  Cowles,  and 
thereby  caused  said  car  to  move  suddenly, 
and  to  strike,  run  over,  and  kill  said  Pellew 
Cowles,  and  that  said  train  was  backed  on 


'  Rehenrlni;  denied  Arril  30,  1902,  and  writ  of  er- 
ror denied  by  supreme  court. 


said  track  against  said  car  witbont  notio- 
or  warning  to  said  Pellew  Cowles  that  said 
car  was  about  to  be  moved,  or  If  said  em- 
ploys or  employes  of  defendant  in  charge  of 
said  train  failed  to  keep  a  reasonable  look- 
out to  discover  said  Cowles,  and  warn  said 
Cowles  that  said  car  was  about  to  be  movt?d 
in  the  direction  he  was;  and  if  you  further 
believe  that  such  acts  or  omissions  wbicL 
you  find  to  have  been  so  done  or  omitted 
by  defendant  company's  employ^  or  em- 
ployes in  charge  of  said  train  were  or  was 
the  proximate  cause  of  the  death  of  tbe  said 
Pellew  Cowles,  and  that  said  employ^  or  em- 
ployes of  defendant  company  In  cbarge  of 
sold  train  were  guilty  of  negligence,  as  here- 
inbefore defined  and  explained,  In  doing  or 
omitting  to  do  one  or  more  of  such  acts  or 
things  which  you  so  find  to  have  caused  said  I 
Pellew  Cowles'  death;  and  If  yon  further  j 
find  from  the  evidence  that  said  Cowles  was 
not  himself  guilty  of  contributory  negligence 
proximately  causing  or  contributing  to  cause 
his  death;  and  yon  further  find  from  the 
evidence  that  at  the  time  of  the  death  of 
said  Cowles  the  plaintiff,  Mrs.  C.  G.  Cowles. 
was  bis  wife,— then  plaintiff  would  be  enti- 
tled to  recover,  and  you  will  find  for  tbv 
plaintiff,  unless  you  shall  find  for  tbe  defend- 
ant on  some  other  point  concerning  whicl: 
you  have  been  or  may  be  Instructed  in  this 
charge,  the  whole  of  which  yon  will  con- 
strue together." 

It  was  established  by  the  uncontroverted 
facts  that  deceased,  in  company  with  H.  W. 
Browder,  started  from  the  freight  depot 
which  was  on  the  east  side  of  three  railway 
tracks,  to  cross  over  to  the  west  side.  and. 
on  account  of  a  number  of  freight  cars 
standing  on  tbe  middle  track,  tbey  did  not 
pass  straight  across  the  yard,  but  went  to 
the  end  of  tbe  line  of  cars,  tbe  last  of  wtalo'j 
was  a  flat  car  standing  several  feet  from-  the 
wagon  crossing,  and  stopped  to  examine  tbe 
coupler  on  the  flat  car.  While  thus  engaged, 
and  while  deceased  was  In  the  act  of  kick- 
ing the  coupler  that  had  been  thrown  back 
by  Browder.  tbe  fiat  car  was  backed  against 
deceased,  and  ran  over  and  killed  him.  If 
the  appellant  knew  that  deceased  was  on  tbe 
track,  engaged  In  working  with  the  coupler. 
It  owed  him  the  duty  of  warning  bim  of  tho 
intention  to  move  the  car;  but  if  it  did  not 
know  tliat  he  was  on  tbe  track.  It  owed  hini 
no  duty.  It  is  true  that  It  was  in  proof  that 
it  was  customary  for  pedestrians  to  use  any 
part  of  the  yard  in  crossing  the  track,  and 
whilst  such  use  without  protest  may  have 
given  a  license  to  parties  to  cross  the  tracks 
at  any  point  and  may  have  devolved  on  the 
railway  companies  using  the  tracks  the  ex- 
ercise of  care  towards  such  pedestrians.  It 
did  not  create  any  duty  towards  those  who 
were  using  the  track,  not  for  the  purpose  of 
crossing  It,  but  for  the  examination  of  the 
appliances  of  cars  standing  on  the  track. 
Deceased  was  not  at  a  crossing  when  killed, 
and  was  not  in  the  act  of  crossing  tbe  track. 
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but  was  engraged  In  gratifying  an  Idle  curi- 
osity in  regard  to  an  appliance  of  tbe  fiat 
car.  Tbe  license  to  deceased  was  to  use 
any  part  of  the  yard  for  the  purpose  of 
crossing  the  railroad  tracks,  and  for  that 
purpose  alone,  and  only  while  using  the  yard 
with  that  object  In  view  did  the  duty  to  hinr 
exist  that  is  incumbent  upon  a  railroad  com- 
-pany  in  case  of  a  license.  The  license  to 
use  the  traclts  for  passage  from  one  part  of 
the  town  to  the  other  was  one  that  is  estab- 
lished by  the  fact  that  the  public  had  been 
making  such  use  of  them  for  a  number  of 
years,  and  such  use  had  tacitly  been  acqui- 
esced in  by  appellant  It  was  not  shown  to 
be  a  custom,  however,  for  persons  In  their 
passage  across  the  tracks  to  stop  and  spend 
an  appreciable  length  of  time  in  examining 
and  experimenting  with  the  appliances  of 
cars.  In  so  acting,  deceased  was  a  tres- 
passer, pure  and  simple,  and  the  evidence 
failed  to  establish  negligence,  whether  look- 
ed at  from'  the  standpoint  of  appellant's 
-duty,  or  from  that  of  the  contributory  negli- 
gence of  deceased.  There  Is  no  testimony 
tending  to  show  that  the  railroad  employes 
.bad  any  knowledge  of  deceased  upon  the 
track.  I^  the  case  of  Kelley  t.  Railway  Co., 
.31  N.  W.  904,  8  Am.  St  Rep.  876,  it  was  said 
by  the  supreme  court  of  Michigan:  "The 
highway  crossing  Is  for  the  purpose  of  pas- 
sage from  one  side  of  the  railroad  to  the 
other,  and  any  other  use  thereof,  whether 
between  the  tracks  or  between  the  rails.  Is 
unwarranted."  The  presence  of  deceased 
upon  the  track  was  not  because  of  the  fact 
that  any  part  of  the  tracks  in  the  yard  was 
used  as  a  passageway,  but  he  was  there  on 
other  grounds  totally  disconnected  with  a 
passage  over  the  track.  As  said  by  the  su- 
preme court  of  Ohio  in  Railroad  Co.  t. 
Marsh,  58  N.  B.  821.  52  L.  R.  A.  142:  "His 
right  and  the  liability  would  have  been  the 
same  If  the  track  of  the  railroad  company 
bad  never  been  used  as  a  line  of  travel,  or 
if  the  injury  had  occurred  while  the  boy  was 
going  to  the  switch  stand  south  of  the  high- 
way, where  the  railroad  was  not  used  as  a 
line  of  travel,  so  far  as  appears  in  this  case." 
The  principle  Is  the  same  as  that  held  in  Kel- 
ley V.  City  of  Columbus,  41  Ohio  St.  263, 
where  the  court  says:  "If  there  bad  been  a 
business  room'  In  the  building,  or  upon  an- 
other part  of  the  lot,  which  would  have  been 
an  implied  invitation  to  the  public  to  go 
there.  It  still  would  not  help  the  plalntltT, 
when  he  admits  that  be  did  not  go  upon  the 
lot  for  any  such  purpose."  There  is  some 
conflict  of  authority  as  to  who  may  claim 
the  benefit  of  statutory  signals,  but  it  Is 
usually  held  that,  where  the  statute  does  not 
specifically  name  the  class  of  persons  to 
whom  the  duty  is  owing,  it  is  due  only  to 
tbose  who  are  about  to  use,  are  using,  or 
have  lately  used  the  crossing,  and  has  held 
tbat  no  others  could  recover  for  injuries  re- 
sulting from  a  failure  to  give  the  signals. 
in  the  case  of  Hnrty  v.  Railroad  Co.,  42  N. 


Y.  469,  the  plaintiff  was  at  a  place  where  be 
was  licensed  to  go,  not  a  great  distance  from 
a  street  crossing,  and  it  was  held  that  stat- 
utes requiring  signals  to  be  given  on  ap- 
proaching crossings  bad  for  Its  sole  object 
the  protection  of  persons  traveling  upon  the 
highway  at  or  near  the  crossing.  It  was 
said:  "If  this  company  was  bound  to  g^ive 
these  warnings  to  this  man,  then  every 
railroad  company  is  bound  to  do  so  to  every 
person  who  may  be  upon  the  railroad,  ahead 
of  a  train,  although  he  Is  not  on  the  track, 
and  not  in  a  place  of  danger."  Other  au- 
thorities supporting  this  proposition  are  cited 
in  note  to  Elliott,  R.  R.  p.  1T57,  {  1158.  To 
the  same  effect  is  Hoover  v.  Railway  Co., 
61  Tex.  603. 

Tlie  evidence,  we  think,  presents  a  dear 
case  of  contributory  negligence.  The  only 
witness  who  was  in  a  position  to  know  the 
circumstances  surrounding  deceased  at  the 
time  of  the  accident  testified  that  he,  in 
company  with  deceased,  walked  upon  tbe 
railroad  track  near  the  end  of  a  fiat  car 
which  was  attached  to  a  coal  car  and  eight 
or  ten  box  cars,  all  of  which  were  standing 
on  a  track  in  tbe,  railroad  yards,  and  stop- 
ped to  examine  a  coupleci^n  the  fiat  car  at 
the  request  of  deceased.  Both  of  the  men 
were  behind  the  end  of  the  car;  Cowles 
standing  between  the  rails,  and  Browder 
with  one  foot  within  the  ralls-and  the  other 
without.  When  Cowles  was  struck,  he  was 
standing  on  one  foot  In  the  act  of  kicking 
the  coupler,  and  Browder  was  leaning,  over 
toward  him,  manipulating  the  couplo*. '  The 
accident  did  not  occur  on  the  crossing. 
Browder  swore  that  before  stopping  he  did 
not  look  or  listen  tor  an  approaching  train, 
and  did  not  see  deceased  do  so.  He  did  not 
know  whether  any  signals  were  given  or  not 
Mr.  Cowles  was  a  life  insurance  agent;  and 
had  no  business  in  connection  'with  couplers 
on  the  cars.  Browder  swore  that  they  were 
occupied  with  the  coupler  one  or  two  min- 
utes before  the  car  moved.  The  least  care 
or  caution  would  have  disclosed  the  fact 
that  an  engine  was  engaged  in  moving  cars 
on  the  track  on  which  deceased  and  Brow- 
der were  standing. 

Because  the  evidence  does  not  sustain  tbe 
verdict,  the  Judgment  is  reversed,  and  tbe 
cause  remanded. 


HOUSTON    ICE    ft   BREWING    CO.   r. 
NORTH  GALVESTON  IMP.  C0.» 

(Court  of  Civil  Appeals  of   Texas.     April   3, 
1002.) 

JUSTICES— JURISDICTION— VALUB  IN  CONTRO- 
VERSY—PRESUMPTIONS. 
1.  In  an  acdou  in  jnatice's  court  brouKht  by 
the  purchaser  of  chattels'  against  the  seller  to 
recover  possession,  tbe  value  of  tbe  chattels, 
and  not  the  amount  plaintiff  was  to  pay  for 
them,   determines  the  Jurisdiction. 
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2.  The  Jnstlee's  Jnrlsdictloii  will  be  deter- 
mined by  the  value  placed  on  the  chattels  by 
the  plaintiff,  unless  it  appears  that  the  value 
has  been  fraudulently  understated  to  give  ju- 
risdiction. 

3.  If  there  is  reasonable  doubt  as  to  the 
value,  the  jurisdiction  should  be  entertained. 

Appeal  from  Galveston  county  court;  John 
W.  Campbell,  Judge. 

Action  by  the  Houston  Ice  &  Brewing 
Company  against  the  North  Galveston  Im- 
provement Company.  From  a  judgment  of 
the  county  court  reversing  a  Justice's  judg- 
ment for  plaintiff,  and  dismissing  the  suit  for 
want  of  Jurisdiction,  plaintifT  appeals.  Re- 
versed. 

P.  A.  Drouilhet  for  appellant  B.  H.  & 
Alice  S.  Tiernan,  for  appellee. 

GARRETT,  0.  J.  The  Houston  Ice  & 
Brewing  Company  brought  this  suit  against 
the  North  Galveston  Improvement  Company 
in  a  Justice's  court  in  Galveston  county  for  the 
possession  of  a  billiard  and  a  pool  table  and 
some  barroom  fixtures.  Sequestration  of  the 
property  was  made,  and  It  was  replevied  by 
the  plaintiff;  the  defendant  having  failed  to 
do  BO.  No  complaint  wa»  filed,  and  neither 
the  transcript  of  tte  justice's  docket,  the  cita- 
tion, nor  the  affidavit  for  sequestration,  state 
the  value  of  the  property;  but  the  sequestra- 
tion bond  and  the  writ  and  the  replevy  bond 
show  that  the  value  was  placed  at  |199. 
Plaintiff  tendered  and  paid  Into  court  the  sum 
of  1125  as  a  sum  due  by  plaintiff  to  the  de- 
fendant for  the  purchase  of  the  property  from 
the  defendant.  A  trial  was  had  In  the  jus- 
tice's court,  and  Judgment  was  rendered  In 
favor  of  the  plaintiff  for  the  property,  and 
that  the  money  in  court  be  paid  to  the  de- 
fendant After  appeal  to  the  county  court  by 
the  defendant,  one  Max  Artusy  was  brought 
Into  the  suit  as  a  party  defendant  and  plead- 
ed to  the  Jurisdiction  that  the  property  sued 
for  was  worth  $500,  and  that  the  value  was 
laid  by  the  plainUff  at  $190  for  the  fraudu- 
lent purpose  of  conferring  jurisdiction  on  the 
Justice  court  and  aaked  that  the  suit  be  dis- 
missed for  the  want  of  Jurisdiction  in  the 
court  a  qua.  A  jury  was  waived,  and  upon 
hearing  evidence  the  court  below  sustained 
the  plea  and  dismissed  the  suit 

We  agree  with  the  appellee  that  the  ralne 
of  the  property,  and  not  the  amount  the 
plaintiff  was  to  pay  for  It,  Is  the  amoimt  in 
controversy,  and  must  determine  the  question 
of  Jurisdiction.  But  the  plaintiff  having 
placed  the  value  at  $109,  the  jurisdiction  must 
be  determined  by  that  amount,  unless  It 
should  appear  that  the  amount  was  fraudu- 
lently understated  for  the  purpose  of  confer- 
ring jurisdiction  on  the  Justice's  court  And 
If  there  la  a  reasonable  doubt  that  the  value 
was  fraudulently  understated  by  the  plain- 
tiff, the  case  should  not  be  diamissed  for  the 
want  of  Jurisdiction.  In  doubtful  cases  of 
this  character  all  Intendments  will  be  in  favor 
of  the  jurisdiction.  Graham  v.  Boder,  6  Tex. 
146;   Dwyer  v.  Bassett,  63  Tex.  276.    The  Ju- 


risdiction win  not  be  defeated  fai  sncb 
even  If  on  the  trial  it  should  appear  that  the 
property  was  worth  more  than  $200.  The 
alternative  recovery  for  the  value  of  the  prop- 
erty would  be  limited  by  the  amount  daimed. 
There  can  be  no  distinction  between  cases 
where  the  amount  may  be  understated  and 
those  where  it  may  be  overstated.  There  bt 
more  than  a  reasonable  doubt  In  this  case, 
for  an  examination  of  the  evidence  heard  by 
the  trial  Judge  shows,  to  our  minds,  a  clear 
preponderance  in  favor  of  a  less  v^lne  than 
$200. 

The  Judgment  of  the  court  below  will  be 
reversed  a;>d  the  cause  remanded,  tritb  in- 
structions to  the  court  to  overrule  the  plea. 
Reversed  and  remanded. 


HUNTER  et  al.  v.  EASTHAM  et  al.» 

(Court  of  Civil  Appeals  of  Texas.     April  18. 

1902.) 

FOWBRS— SALE-EXBCUTINQ    CONVBTAMCB- 

BONA    FIDE    PURCHASER— NOTICE. 

1.  A  power  giving  authority  to  sell  laud  cai^ 
ries  authority   to   execute   conveyances. 

2.  Where  one  has  no  interest  in  land,  save 
under  a  power  from  the  owner  authorizing 
him  to  sell,  his  deed  in  his  own '  name  con- 
veying his  "interest"  passes  the  title  of  the 
ownei'. 

3.  Where  one  having  authority  to  sell  the 
lands  of  another  under  a  recorded  power  con- 
veys in  consideration  of  the  satisfacftion  of  his 
own  debt,  the  grantee  takes  no  title;  he  being 
charged  with  notice  of  the  agent's  want  of 
authority. 

4.  Where  one  having  authority  to  sell  land 
under  a  recorded  power  sells,  for  a  considera- 
tion, to  himself,  in  a  suit  by  the  ownM'  a^inst 
a  grantee  of  the  purchaser  the  burden  is  on 
plaintiff  to  show  that  defendant  bad  notice  of 
plaintiff's  equities. 

Appeal  from  district  court,  Walker  codd- 
ty;   J.  M.  Smither,  Judge. 

Action  by  Beverly  Hunter  and  others 
against  Delia  Eastham  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeaL 
Affirmed. 

McKinney  &  HIII,  for  appdlanta.  Ball. 
Dean  &  Humphrey,  for  appellees. 

PLEASANTS,  J.  This  Is  an  action  of  tres- 
pass to  try  title,  brought  by  appellants  to 
recover  250  acres  of  land  tn  Walker  county. 
The  defendants  answered  by  general  excep- 
tion and  plea  of  not  guilty.  The  cause  was 
tried  by  the  court  below  without  the  Inter- 
vention of  a  Jury,  and  judgment  rendered  in 
favor  of  the  defendants,  from  which  Judg- 
ment plaintiffs  below  prosecute  this  appeal. 

The  facts  disclosed  by  the  record  are  aa 
follows: 

Beverly  and  Caroline  Hunter,  deceased,  are 
the  common  source  of  title.  The  aptKlIants 
are  the  children  of  said  Beverly  and  Caro- 
line. Caroline  died  In  1892  or  1883,  and  Bev- 
erly In  1899  or  1900.  Both  died  in  the  state 
of  Kansas.    They  owned  and  occupied   the 
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premises  In  qnestion  aa  tbelr  homestead  In 
18T9,  but  left  tbe  place  in  that  year,  moved 
to  Kansas,  and  never  returned  to  Texas.  A 
Short  time  before  they  moved  away,  they  ex- 
ecuted and  delivered  to  Robert  Hunter  the 
following  power  of  attorney: 

"Power  of  Attorney  from  Beverly  and  Car- 
oline Hunter  to  Robert  Hunter.  Riverside, 
Texas,  Not.  26th,  1870.  Know  all  men  by 
these  presents  that  we,  Beverly  and  Caroline 
Hunter,  do  hereby  empower  Robert  Hunter 
to  sell  all  our  land  which  is  situated  in 
county  of  Walker  and  state  of  Texas,  known 
as  the  'Silas  Morgan  Place,'  and  containing 
200  acres,  more  or  less. 

bis 

"Beverly    X    Hunter. 

mark. 

ber 

"Caroline    X    Hunter.' 

mark. 

This  power  of  attorney  was  filed  for  record 
oo  May  19,  and  duly  recorded  In  the  deed 
records  of  Walker  county  on  May  26,  1880. 
On  January  5,  1880,  Robert  Hunter  conv^ed 
the  land  to  W.  R.  Pace  by  deed  of  said  date, 
which  recited  a  cash  consideration  of  $112.50. 
This  deed  was  filed  for  record  on  May  21, 
and  duly  recorded  on  May  27,  1880.  Pace, 
for  a  consideration  of  $145.2o,  conveyed  the 
land  to  B.  Eastham,  the  ancestor  of  appel- 
lees, on  December  1,  1880,  by  deed  of  said 
date,  which  was  duly  recorded  In  the  deed 
records  of  Walker  county  on  the  day  of  its 
execution.  The  premises  in  controversy  were 
known  as  the  "Silas  Morgan  Place,"  and  It 
was  the  only  land  ever  owned  by  Beverly 
and  Caroline  Hunter  in  Walker  county.  B. 
Kastham  died  In  1883.  He  and  his  legal  rep- 
resentatives have  paid  all  taxes  on  the  land 
since  1879.  Nelth»  Beverly  nor  Caroline 
Hunter  ever  asserted  any  claim  to  the  prop- 
erty after  Its  sale  by  Robert  Hunter  to  Pace. 
The  consideration  of  the  sale  by  Robert  Hun- 
ter to  Pace  was  the  cancellation  and  dis- 
charge of  a  note  due  by  him  to  Pace.  Rob- 
ert Hunter  paid  Beverly  and  Caroline  Hun- 
ter nothing  for  the  land,  and  never  informed 
them  that  he  had  sold  It.  The  consideration 
mentioned  in  the  deed  from  Pace  to  B.  East- 
ham  was  actually  paid  the  latter,  and  there 
is  no  evidence  tending  to  show  that  he  bad 
any  notice  of  the  fact  that  the  CQnslderatlon 
of  the  sale  by  Robert  Hunter  to  Pace  was 
the  satisfaction  of  a  debt  due  by  the  latter. 
Omitting  the  caption  of  the  deed  from  Rob- 
ert Hunter,  it  Is  as  follows: 

"Know  all  men  by  these  presents,  that  I, 
Robert  Hunter,  in  consideration  of  the  sum 
of  one  hundred  and  twelve  (Vioo  dollars  to 
me  in  hand  paid  by  W.  R.  Pace,  the  receipt 
of  which  is  hereby  acknowledged,  have  bar- 
gained, granted,  sold,  by  these  presents  do 
grant,  bargain,  sell,  and  release  to  the  said 
W.  R.  Pace,  all  my  right,  title,  and  interest 
In  and  to  the  following  tract  or  parcel  of 
land,  by  my  right  under  power  of  attorney 
from  Beverly  Hunter  and  Caroline  Hunter, 


said  to  contain  250  acres  of  land  (for  a  full 
description,  see  deed  and  bond  for  title  and 
S.  Gibbs'  release.  In  Book  O,  pages  73,  74,  75, 
&  76  of  county  records,  from  Silas  Morgan 
and  wife  to  Beverly  Hunter),  together  with, 
all  and  singular,  the  rights,  members,  here- 
ditaments, and  appurtenances  to  the  same  be- 
longing or  In  any  wise  Incident  or  appertain- 
ing. To  have  and  to  hold,  all  and  singular, 
the  premises  above  mentioned,  unto  the  said 
W.  K.  Pace,  his  heirs  and  assigns,  forever. 
And  I  do  hereby  bind  myself,  my  heirs,  ex- 
ecutors, and  assigns,  to  warrant  and  forever 
defend,  all  and  singular,  the  said  premises 
unto  the  said  W.  R.  Pace,  his  heirs  and  as^ 
signs,  against  every  person  whomsoever  law- 
fully claiming  or  to  claim  the  same,  or  any 
part  thereof.    Reference  is  also  made  to  the 

power  of  attorney  recorded  in  Book  , 

page ,  of  Walker  County  Records,  which 

original  pomer  of  attorney  is  made  part  and 
parcel  of  this  conveyance.  Witness  my  hand 
this,  the  5th  day  of  January,  1880.  [Signed] 
Robert  Hunter.  Witnessed  by  I.  P.  Nixon, 
V.  H.  Pace." 

The  appellants,  by  various  assignments,  at- 
tack tbe  Judgment  of  the  court  below  upon 
three  grounds:  First,  because  the  power  of 
attorney  under  which  appellees  claim  title 
did  not  authorize  and  empower  the  attorney 
In  fact  to  convey  the  land;  second,  because 
the  consideration  for  the  conveyance  by  Rob- 
ert Hunter  to  Pace  being  the  satisfaction  of 
a  debt  due  by  him,  and  the  evidence  show- 
ing that  no  consideration  passed  to  Beverly 
and  Caroline  Hunter,  said  conveyance  did  not 
vest  title  in  Pace;  third,  because  the  deed 
from  Robert  Hunter,  by  its  terms,  only  con- 
veyed to  Pace  the  right,  title,  and  Interest  of 
the  grantor  In  the  land,  and  did  not  convey, 
or  attempt  to  convey,  the  title  of  Beverly  and 
Caroline  Hunter. 

We  think  none  of  these  contentions  are 
sound.  Authority  to  sell  necessarily  carries 
with  It  the  antliorlty  to  execute  the  instru- 
ments required  to  complete  the  sale,  and  if, 
from  all  the  provisions  of  the  Instrument 
creating  the  power,  it  is  clear  that  It  was  the 
Intent  of  the  donor  to  authorize  the  donee 
to  dispose  of  the  property,  the  power  to  con- 
vey necessarily  follows,  in  order  that  tte  In- 
tent of  the  donor  may  be  effectuated.  Wynne 
V.  Parke,  80  Tex.  413,  34  S.  W.  907;  Valen- 
tine v.  Pifer,  39  Mass.  85,  33  Am.  Dec.  715: 
Hemstreet  v.  Burdlck,  90  III.  444;  Cooper  v. 
Uoraer,  02  Tex.  350. 

The  deed  from  Robert  Hunter  cannot  be 
construed  to  convey  only  his  Interest  In  the 
land,  because  it  expressly  recites  that  the 
conveyance  Is  made  under  the  power  of  at- 
torney from  Beverly  and  Caroline  Hunter, 
and  said  power  of  attorney,  as  It  appears  of 
record  in  the  deed  records  of  Walker  county, 
Is  referred  to  as  the  authority  under  which 
the  conveyance  Is  made.  Besides  this,  the 
evidence  shows  that  Robert  Hunter  had  no 
right  or  Interest  In  the  land,  except  such  as 
vested  in  him  by  said  power  of  attorney. 
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The  common-law  rule  that  the  execution  of 
a  power  by  tlie  attorney  In  bis  own  name 
is  Invalid  does  not  obtain  in  this  state,  and, 
had  the  deed  from  Robert  Hunter  made  no 
reference  to  the  power  of  attorney,  the  evi- 
dence showing  that  he  had  no  title  or  inter- 
est in  the  property,  except  as  the  donee  of 
the  power  to  sell,  his  deed  would  have  passed 
the  title  of  the  donors.  Hough  v.  Hill,  47 
Tex.  148;  Link  v.  Page,  72  Tex.  692,  10  S. 
W.  690;  Lumber  Co.  v.  Plnckard  (Tex.  Civ. 
App.)  23  S.  W.  720. 

The  court  below  correctly  held  that  the 
power  of  attorney,  together  with  the  deeds 
offered  In  evidence  by  the  appellees,  put  the 
legal  title  to  the  land  In  them.  The  title  to 
the  land,  as  against  Caroline  and  Beverly 
Hunter,  did  not  pass  to  Pace  by  the  convey- 
ance from  Robert  Hunter,  because  he  was 
not  authorized  to  make  such  conveyance  In 
satisfaction  of  his  Individual  debt  Pace  was 
charged  with  notice  of  this  want  of  author- 
ity In  Robert  Hunter,  and  he  would  not  be 
permitted  to  profit  by  the  fraudulent  act  of 
the  agent  In  so  disposing  of  the  property  of 
his  princiiml.  But  this  conveyance  put  the 
apparent  legal  title  In  Pace,  and  that  title  is 
now  held  by  the  appellees  through  their  an- 
cestor, B.  Eastham,  who  purchased  the  land 
from  Pace,  as  the  evidence  shows,  for  a  valu- 
able consideration.  The  appellees  being  the 
holders  of  the  legal  title.  In  order  to  defeat 
such  title  the  burden  was  upon  the  appellants 
to  show  that  Eastham  purchased  the  land 
with  notice  of  their  equity.  Barnes  v.  Jame- 
son, 24  Tex.  302;  Baldwin  v.  Root,  90  Tex. 
552.  40  S.  W.  3;  Fordtran  v.  Perry  (Tex. 
Civ.  App.)  60  S.  W.  1000.  There  Is  no  evi- 
dence that  Eastham  had  any  notice  of  the 
fact  that  the  only  consideration  glv^i  by 
Pace  for  the  land  was  the  discharge  of  an 
Indebtedness  due  him  by  Robert  Hunter,  and, 
so  far  as  this  record  shows,  he  was  an  inno- 
cent purchaser  for  value,  without  notice  of 
appellants'  equitable  claim  to  the  land. 

The  court  below  did  not  err  In  adjudging 
the  land  to  the  defendants,  and  that  judg- 
ment Is  affirmed.    Affirmed. 


INTBRNATIOX^VL   &  G.   N.   B.   CO.  v. 

LOOKS. 

(Court  of  Civil  Appeals  of  Texas.     March  26, 

1902.) 

RAILROADS  —  ACTION  FOR  INJURIES  —  PUBLIC 
CROSSINGS— UNSIGHTLY  OBJECTS  AT  CROSS- 
ING—CONTRIBUTORY  NBGUOENCB  IN  DRIV- 
ING —  DAMAGES  —  ADMISSIBILITY  OP  EVI- 
DENCE—FUTURE SUFFERING  —  WITNESSES— 
REDIRECT  EXAMINATION  —  INSTRUCTIONS  — 
CORRECTION  OF  VERDICT. 

1.  The  petition  in  an  action  against  a  rail- 
road company  for  injuries  alleged  that  plain- 
tiff, in  retnmiu);  home  with  his  tenm  from  a 
certain  town,  bad  to  pass  over  a  public  cross- 
ing over  defendant's  road;  that  the  crossing 
was  obstructed  by  a  hand  car  which  was  too 
heavy  for  plaintiff  to  move,  and,  the  road  be- 
inK  fenced  so  that  he  could  not  drive  around 
the  crossing,  he  had  to  ntterapt  to  pass  the 
huud  car,  and  that  in  so  duiug  the  wheels  of 


his  wngon  went  over  the  rails  and  ties;  _  that 
plaintiff's  team  was  gentle,  and  he  believed 
ne  could  pass  over  safely,  hut  that  the  team 
bbcame  frightened,  and  he  was  thrown  out 
and  injured.  UM,  that  the  averments  did 
not  show  th.it  plaintiff  was  guilty  of  coutriba- 
tory  negligeuce  in  attempting  to  drive  aroond 
the   hand  car. 

2.  In  an  action  for  injuries,  plaintiff's  tes- 
timony that  after  the  accident  he  conid  not 
do  half  as  much  work  lu  budding  trees,  which 
was  a  part  of  his  business  when  injured,  as 
he  could  do  formerly,  was  admissible  on  the 
question   of  damages. 

3.  A  petition  in  an  action  for  injuries  al- 
leged that  plaintiff  was  injured  by  reason  of 
his  horses  being  frightened  by  a  hand  car,  and 
tools  thereon,  which  had  been  left  on  defend- 
ant's railroad  compauy's  road  at  a  pabhc 
crossing,  while  the  evidence  showed  that 
plaintiffs  team  had  partially  passed  the  car 
when  a  puff  of  wind  disturbed  some  garments 
which  had  been  left  on  the  car,  thus  frighten- 
ing the  team.  Beld,  that  there  was  no  sub- 
stantial variance  between  the  petition  and  the 
proof. 

4.  Where,  in  an  action  for  Injuries  csnscd 
by  plaintifTs  team  being  frightened  while  he 
was  driving  over  a  railroad  crossing,  past  a 
hand  car  which  had  been  left  there,  it  was 
shown  on  plaintiff's  cross-examination  tliat  he 
could  have  avoided  the  accident  by  getting  oat 
of  his  wagon  and  leading  his  team,  it  was 
proper  to  allow  him  to  testify  on  redirect  ex- 
amination that  the  reason  he  did  not  lead  the 
team  was  because  he  believed  he  could  man- 
age them  better  by  remaining  in  the  wagon. 

5.  An  instruction  in  an  action  for  injuries 
"that  plaintiff  sued  for  injuries  alleged  to 
have  been  received  by  the  negligent  act  of 
defendant  railroad  company's  servants  in  pla- 
dug  obstructions  aci-oss  a  public  highway,  and 
without  ordinary  care,  and  that  the  obstruc- 
tions were  a  baud  car  and  tools,"  was  not 
erroneous,  as  assuming  defendant's  negligence, 
but  merely  purported  to  repeat  the  allegations 
of  negligence  relied  on  by  plaintiff. 

6.  Where^  in  an  action  for  injuries,  the  fact 
that  plaintiff  was  severely  injured  and  wa.« 
subjected  to  pain  and  suffering  was  nndis- 
puted,  an  instruction  tliat  the  jurv,  in  estimat- 
Ing  damages,  should  consider  the  pain  and 
suffering  endured  by  plaintiff,  was  not  errone- 
ous. 

7.  Where,  in  an  action  for  injnries,  plaintiff, 
who  had  been  injured  two  years  previously, 
after  detailing  and  describing  the  character  of 
his  injnries,  and  the  effect  they  had  upon 
him,  testified  that  he  could  not  do  as  mnch 
work  as  he  could  before  his  iujuries,  and  was 
still  suffering  therefrom,  there  was  no  error 
in  instructing  that  the  jury,  in  assessing  dam- 
ages, might  take  into  account  what  they 
might  believe^  from  the  evidence,  plaintiff 
would  suffer  in  the  future. 

8.  Instructions  as  to  contributory  u^ligence 
offered  by  defeudant  in  an  action  for  minries. 
which  were  based  upon  facts  not  pleaded  as 
contributory  negligence,  were  properly  refused. 

9.  Where  a  verdict  in  an  action  for  iujuries 
was  informal,  but  intelligible,  the  court  had 
power  to  direct  its  correction. 

Appeal  from  district  court,  Ck>mal  county; 
L.  W.  Moore,  Judge. 

Action  by  Otto  Loelce  against  the  Intema- 
tionnl  &  Great  Northern  Railroad  Company. 
Prom  a  Judgment  In  favor  of  plaintiff,  defend- 
ant appeals.    Affirmed. 

S.  R.  fisher  and  K.  A.  Stedman,  for  appel- 
lant.   F.  J.  Maier,  for  appellee. 

FISHI'IU,  C.  J.  Action  by  appellee  against 
the  railway  company  for  damages  for  person- 
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nl  Injuries  alleged  to  have  been  sustained  by 
blm  by  being  thrown  from  his  wagon  while 
attempting  to  cross  the  track  of  defendant 
at  a  place  not  a  crossing,  through  the  al- 
leged negligence  of  the  defendant  In  obstruct- 
ing the  crossing  with  a  hand  car,  at  which 
car,  and  the  contents  thereof,  his  mules  toolc 
fright,  and  rushed  the  wagon  over  the  rails 
and  track,  and  threw  bim  out  and  injured 
blm.  Tbe  defendant  answered  specially  by 
general  demurrers  and  general  denial,  and  a 
special  plea  of  contrilratory  negligence,  as 
follows:  "Specially  answering  said  petition, 
tblB  defendant  says  that  if  plaintiff  sustain- 
ed any  of  tbe  Injuries  of  wblch  be  com- 
plains, wblcb  is  not  admitted,  but  dolled, 
tbe  same  resulted  directly  and  proximately 
from  his  own  negligence  and  want  of  ordi- 
nary care,  in  attempting,  with  full  knowledge 
of  tbe  condition  of  tbe  crossing,  and  with 
full  knowledge  of  tbe  approach  of  a  passing 
train  along  and  over  the  track,  to  drive  bis 
team  across  tbe  crossing  and  across  the  track 
ahead  of  the  train;  his  horses  becoming 
frightened  and  throwing  him  out"  The 
averments  of  tbe  plaintiff's  first  amended 
original  petition,  upon  which  he  went  to 
trial,  are  substantially  as  follows:  That  de- 
fendant operated  its  road  over  a  public 
crossing  near  the  town  of  New  Braunfels, 
and  that  that  highway  Is  the  only  route  from 
plaintiff's  home  to  and  from  tbe  business  por- 
tion of  said  town,  and  that  In  going  to  and 
from  that  place  It  was  necessary  to  cross 
tbe  railroad  at  that  public  crossing.  That 
on  tbe  20tb  of  February,  1S99,  tbe  plabitlff 
drove  bis  team  and  wagon  to  the  business 
portion  of  tbe  city  of  New  Braunfels,  at 
wblch  time  tbe  crossing  was  clear  from  tbe 
obstruction.  Before  tbe  plaintiff  returned 
home  on  tbe  same  day  over  that  road,  tbe 
defendant  and  Its  servants  wrongfully  and 
negligently  placed  a  hand  car,  with  a  lot  of 
tools  and  garments,  near  tbe  middle  of  the 
public  highway,  on  defendant's  right  of  way 
at  said  public  crossing,  so  that  in  going  over 
tbe  crossing  it  was  necessary  for  tbe  plain- 
tiff to  torn  to  tbe  right  or  the  left  The  hand 
car  was  too  heavy  to  be  moved  out  of  tbe 
road  by  the  plaintlflF,  and  was  an  object  rea- 
sonably calculated  to  scare  teams  and  to 
tnterfoe  with  travel  on  tbe  public  highway; 
and  tbe  band  car,  with  Its  contents,  was  so 
placed  that  In  driving  around  them  the 
wheels  of  tbe  wagon  would  go  over  tbe 
planks  of  tbe  crossing,  and  pass  over  tbe 
iron  rails  and  wooden  ties  where  tbe  same 
were  not  filled  In  lev^  with  tbe  top  tbereof, 
as  a  crossing  should  be.  The  plaintiff  did 
not  Imow  that  tbe  band  car,  with  its  con- 
tents, was  on  the  crossing  until  be  approach- 
ed tiie  same  on  his  way  home.  That  tbe 
crossing  was  in  a  lane  which  had  a  fence  on 
both  sides,  without  gates,  so  that  tb»  plain- 
tiff could  not  drive  around  tbe  crossing,  and 
to  go  over  tbe  railroad  track  at  this  place 
was  the  only  way  which  plaintiff  could  re- 
turn borne.    Tbe  plaintiff  was  an  experien- 


ced driver;  bad  a  good  wagon  and  gentle 
team,  wblch  was  accustomed  to,  and  does  not 
frighten  at,  engines,  cars,  and  other  rolling 
stock  when  they  are  In  their  natural  places 
on  tbe  track;  and  the  plaintiff  did  not  be- 
lieve that  bis  team  would  become  frightened 
at  tbe  band  car  and  Its  contents.  There  was 
plenty  of  room  between  the  hand  car  and  tbe 
fence  for  the  passage  of  teams  and  wagons, 
and  the  band  car  was  so  placed  as  to  indi- 
cate that  tbe  defendant  and  its  employ&s 
intended  that  teams  and  wagons  of  tbe  trav- 
eling public  should  pass  around  it,  over  said 
ties  and  rails,  and  tbe  band  car  and  cross- 
ing presented  the  appearance  that  with  a 
team  and  wagon,  a  person  could  easily  drive 
over  said  ties  and  rails,  and  pass  tbe  hand 
car  In  safety;  and  it  presented  the  appear- 
ance to  plaintiff,  and  he  believed  that  with 
such  a  team  and  wagon  as  be  had,  he  could 
pass  by  it  without  danger.  But  as  be  drove 
around  tbe  hand  car,  and  as  tbe  wheels  of 
tbe  wagon  went  over  tbe  rails  and  ties,  and 
tbe  team  approached  close  to  the  hand  car, 
with  its  contents,  tbe  plaintiff's  team  sud- 
denly took  fright  at  tbe  same,  which  plain- 
tiff did  not  foresee  and  could  not  prevent, 
and  said  team  made  a  sudden,  rapid,  side 
and  forward  movement  drawing  the  wagon 
over  the  rails  and  ties  with  great  rapidity, 
which  gave  tbe  wagon  such  severe  Jolts  that 
it  threw  the  plaintiff  out  on  the  ground,  with- 
out any  fault  or  negligence  on  his  part 
That  on  falling  out  the  team  did  not  stop, 
but  undertook  to  go  on,  and  the  lines  became 
wound  around  tbe  plaintiff's  hands,  and  the 
plaintiff  was  compelled  to  bold  on  to  tbe  team, 
and  was  dragged  about  60  yards  before  be 
could  stop  said  team.  Then  the  petition 
goes  on  and  alleges  the  injuries  sustained  by 
tbe  plaintiff,  to  tbe  effect  that  be  was  se- 
verely injured  in  tbe  back  and  bead,  and 
other  parts  of  the  body,  wblcb  injuries  were 
of  a  painful  and  permanent  character,  and 
that  they  have  permanently  impaired  bis 
usefulness  and  earning  capacity.  We  find, 
as  a  conclusion  of  fact  that  tbe  evidence  in 
the  record  substantially  establishes  tbe  aver- 
ments of  tbe  plaintiff's  petition  as  set  out 

There  was  no  error  In  overruling  defend- 
ant's special  exception  to  plaiutiirs  petition. 
The  averments  do  not  establish  tbe  fact  that 
the  plaintiff  was  guilty  of  contributory  neg- 
ligence, or  a  want  of  care  In  attempting  to 
drive  around  the  band  car  and  pass  over 
tbe  track;  and  upon  this  branch  of  the  case 
we  also  make  tbe  additional  finding  that 
there  is  evidence  in  the  record  that  Justified 
tbe  conclusion  that  tbe  plaintiff  was  not 
guilty  of  contributory  negligence  upon  that 
occasion. 

We  think  tbe  testimony  complained  of  In 
the  second  assignment  of  error  was  admissi- 
ble. It  was  proper  for  the  plaintiff  to  state 
tbe  character  of  service  that  he  was  engaged 
in,  and  what  it  was  reasonably  worth.  Tbe 
witness  was  permitted  to  testify  that  he 
could  not  do  half  as  much  work  in  tbe  mat- 
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ter  at  budding  trees,  which  was  a  part  of 
the  character  of  business  be  was  engaged  in 
whoi  be  was  Injured,  as  be  could  before  he 
was  bijured.  This  evidence,  which  Is  com- 
plained of  In  the  third  assignment  of  error, 
was  admissible. 

The  fourth  assignment  of  error  complains 
of  the  refusal  of  the  court  to  permit  the 
appellant  to  read  certain  allegations  made  in 
plaintlfrs  original  petition,  which  are  set  out 
In  the  bill  of  exceptions.  It  is  contended 
that  the  allegations  in  this  abandoned  peti- 
tion concerning  fbe  accident  were  different 
from  the  facts  detailed  and  testified  to  by 
the  plaintiff,  and  that  these  averments,  if 
admitted,  would  have  contradicted  the  testi- 
mony of  the  plaintiff.  The  bill  of  exceptions 
does  not  state  that  this  was  all  of  the  alle- 
gations of  the  original  petition  upon  this 
subject,  but  it  complains  of  the  refusal  of 
the  court  to  admit  certain  allegations  which 
are  set  out  in  the  bill  of  exceptions.  There 
may  have  been  other  averments  In  the  pe- 
tition more  specific,  and  might  have  embra- 
ced substantially  the  facts  testified  to;  but, 
however  this  may  be,  we  do  not  think  there 
Is  any  substantial  difference  between  the 
facts  testified  to  and  the  grounds  of  nes^l- 
gence  alleged  in  the  original  petition,  and  the 
circumstances  there  stated  concerning  the 
accident.  The  averments  set  out  In  the  bill 
of  exceptions  mention  that  the  hand  car 
and  tools  were  left  upon  the  public  highway, 
but  make  no  mention  of  garments  being  left 
there.  The  evidence  shows  that  the  wagon 
partially  passed  over  one  of  the  rails  of  the 
track,  and  tn  going  over  the  other  rail  a 
puff  of  wind  disturbed  the  garments,  and 
caused  the  team  to  become  frightened  and 
rapidly  start,  and  the  wheels  of  the  wagon, 
striking  the  rails  with  modi  force,  caused  the 
Jolting  which  threw  the  plaintiff  to  the 
ground.  The  original  wrong,  upon  which  the 
plaintiff  bases  his  cause  of  action,  was  the 
obstruction  to  the  crossing.  The  fluttering 
of  the  garments  by  tbe  wind  was  an  incident 
which  caused  the  team  to  become  frightened, 
and  may  have  contributed  to  the  accident, 
but  the  fact  that  it  was  not  alleged  in  the 
original  petition  would  not  constitute  a  sub- 
stantial variance  with  the  proof. 

Defendant  proved  by  tbe  plaintiff  upon 
cross-examination  that  be  could  have  gotten 
out  of  his  wagon  and  led  his  mules  across, 
and  thereby  have  avoided  the  accident  The 
plaintiff  upon  re-examinatlon  was  asked  the 
question  by  his  counsd,  in  effect,— to  explain 
this  matter,— why  he  did  not  get  off  the 
wagon  and  lead  the  mules  across  the  track. 
In  reply  to  which  be  stated  that  he  could 
manage  the  mules  better  by  sitting  on  the 
wagon.  We  think  this  explanation  was  ad- 
missible. If  the  plaintiff  had  reason  to  be- 
lieve that  under  the  circumstances,  he  could 
better  control  and  manage  his  team  by  re- 
maining In  the  wagon,  he  could  state  that 
fact  when  be  was  sought  to  lie  phnrge<l  with 
contributory  negligence  In  reuinlning  In  the 


wagon,  and  not  getting  out  and  leadine  Us 
team  across  the  track. 

The  sixth  assignment  of  oTor  cankplalns 
that  the  first  paragraph  of  the  charge  of  tbe 
court  assumes  that  tbe  defendant's  servants 
were  negligent  in  placing  obstructiona  across 
the  public  highway.  The  first  paragraph  of 
the  charge  is  as  follows: 

"Plaintiff  sues  the  defendant  company  for 
damages  by  reason  of  personal  Injuries  al- 
leged to  have  been  received  by  tbe  neg-Iigeut 
act  of  the  servants  and  employes  of  defend- 
ant in  placing  obstructions  across  the  putriic 
highway  and  without  ordinary  care,  and  that 
such  obstructions  wen  a  hand  car  and 
tools." 

This  is  a  mere  statement  by  the  court  of 
the  plaintiff's  grounds  relied  upon  tn  recover. 
The  statement  is  not  to  the  effect  that  these 
were  the  facts,  but  that  such  are  the  allega- 
tlons. 

The  fourth  paragraph  of  the  charge  Is  not 
so  vague  and  indefinite  that  It  was  reversi- 
ble error  to-  give  it.  It  seems  to  us  to  be 
plain  enough  for  the  Jury  to  understand  its 
meaning  and  purpose.  It  is  not  complained 
that  a  special  instruction  was  refused,  at- 
tempting to  correct  any  error  in  tbe  respect 
pointed  out  in  the  seventh  assignment  of 
error. 

The  eighth  assignment  of  error  complains 
of  the  fifth  paragraph  of  the  charge,  relating 
to  the  measure  of  damages,  on  tbe  ground 
that  tbe  Jury  might  consider  the  pain  and 
suffering  sustained  by  the  plaintiff,  and  fur- 
ther, also,  consider  what  they  may  believe 
from  tbe  evidence  he  will  suffer  in  tbe  fu- 
ture on  account  thereof.  Tbe  charge  com- 
plained of  Is  as  follows: 

"In  estimating  these  damages,  yoa  will 
consider  the  pain  and  suffering  which  be 
endured  from  such  injuries." 

To  this  extent.  If  there  was  any  question 
about  the  facts,  this  charge  would  be  erro- 
neous; but  there  to  no  dispnte,  under  tbe 
facts  of  this  case,  but  that  the  plalntifF  was 
severely  Injured,  and  did  sustain  pain  and 
suffering.  As  to  this  proposition  there  is  no 
controversy  in  the  evidence.  The  only  con- 
troversy that  might  arise  upon  this  subject 
Is  as  to  the  extent  of  such  pain  and  suffer- 
ing. Therefore  the  assumption  by  the  court 
that  the  plaintiff  sustained  pain  and  suffer- 
ing, in  view  of  tbe  uncontroverted  facts  upon 
that  question,  is  not  reversible  error.  Tbe 
charge  then,  in  effect,  proceeds  to  inform  tbe 
Jury  that  they  may  take  into  account  what 
they  may  believe  from  tbe  evidence  be  will 
suffer  In  the  future.  The  complaint  la  also 
made  upon  this  latter  instruction  that  then 
was  no  testimony  bearing  upon  this  subject 
The  accident  occinred  In  1899,  and  at  tbe 
time  of  trial,  which  was  about  two  years 
afterwards,  when  the  plaintiff  gave  bis  evi- 
dence in  this  case,  he  testified  to  facts  show- 
ing that  he  could  not  then  do  as  mnch  work 
as  he  could  before  the  injuries,  and  that  be 
was  then  at  that  time  aufferins  from  his  In- 
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juries.  He  had  previously  detailed  and  de- 
scribed the  character  of  injuries  he  had  sns- 
tained,  and  what  effect  they  had  upon  him. 
The  jury,  from  the  facts  as  stated  by  the 
-witness,  could  draw  the  deduction  that  be 
would  likely  suffer  in  the  future. 

In  disposing  of  the  ninth  assignment  of 
eiTor,  which,  in  effect,  also  relates  to  the 
same  subject  as  the  one  just  discussed.  It  is 
sufficient  to  say  that,  in  our  opinion,  there  is 
evidence  In  the  record  which  would  permit 
the  jury  to  consider  the  diminished  capacity 
of  the  plaintiff  to  earn  money  In  the  future. 

The  complaint  against  the  charge  urged 
In  the  tenth  assignment  of  error  is  not  well 
taken.  It  is  not  calculated  to  mislead  the 
Jury,  and,  from  the  amount  of  the  verdict  as 
found.  It  is  clear  that  they  did  not  exceed  the 
amount  claimed  In  the  prayer  for  relief. 

In  view  of  the  facts,  the  court  correctly 
refused  to  give  the  charges  set  out  in  the 
eleventh,  twelfth,  thirteenth,  and  fourteenth 
assignments  of  error.  The  court  could  not 
assume  that  the  facts,  as  stated,  would 
charge  the  plaintiff  with  contributory  negli- 
gence, and  that,  by  going  upon  the  track 
under  the  circumstances,  he  subjected  him- 
self to  the  doctrine  of  assumed  risk. 

It  is  only  sufficient  to  say,  in  disposing  of 
the  fifteenth,  sixteenth,  seventeenth,  and 
eighteenth  assignments  of  errors,  that  the 
charges  thereunder  set  out  were  properly  re- 
fused, because  the  combination  of  facts 
therein  stated  was  not  pleaded  as  contribu- 
tory negligence. 

The  verdict  of  the  jury  as  originally  re- 
turned was  Intelligible,  but  was  somewhat 
informal.  Such  being  the  case,  the  court 
bad  the  poww  to  direct  its  correction.  The 
facts  stated  concerning  the  manner  of  its 
correction  do  not  show  reversible  error,  as 
complained  of  iii  the  nineteenth  and  twenti- 
eth assignments. 

In  disposing  of  the  remaining  assignments. 
It  is  only  necessary  to  say  that,  in  our  opin- 
ion, the  facts  sustain  the  verdict  and  judg- 
ment of  the  court  l>eIow,  and  we  cannot  say 
from  the  evidence  in  the  record  that  the  ver- 
dict is  excessive. 

Judgment  affirmed. 


WILLIAMS  et  al.  v.  INTERNATIONAL  ft 

G.  N.  R.  CO. 

<Gonrt  of  Civil  Appeals  of  Texas.    March  19, 

1902.) 

CARRtBRS— RAILROADS  —  PASSBNOBRS  —  PER- 
SONAL. INJURIES— SEPARATE  COACHES  FOR 
NEGROES— OVERCROWDINQ  TRAIN— TRIAL— 
NBOLIGBNCB  —  QUESTION  FOR  JURY  —  MAIL 
TRAIN— DUTY  TO  DBLAY-INBTRUOTIONS-DE- 
OREB  OF  CARS. 

L  Under  Rev.  St  1895,  arts.  4509,  4516,  re- 
quiring railroad  compfinies  to  furnish  sepa- 
rate coaches  for  negroes  aud  whites,  and  mak- 
ing it  their  duty  to  remove  passengers  from 
the  coaches  in  which  they  were  not  entitled 
to  ride,  it  was  error  to  refuse  to  instruct  that 
if  plaintiff,  a  negro,  entered  the  negro  coach, 
but,  on  account  of  white  men  occupying  the 


seats  and  room,  was  crowded  onto  the  plat- 
form, from  which  he  was  pushed  or  thrown 
by  the  swayiu;;  of  the  car,  without  negligence 
on  his  part,  he  was  entitled  to  recover,  there 
being  evidence  to  support  the  instruction. 

2.  Where  plaintiff,  a  negro,  boarded  an  ex- 
carsion  train,  and  there  was  evidence  that  the 
seats  and  room-  iu  the  coach  for  ue^oes  were 
occupied  by  whites,  so  that  plamtiff  was 
crowded  onto  the  platform,  and  the  couductor 
refused  a  transfer  to  a  train  following,  though 
he  had  authority  to  make  such  transfer,  it  was 
not  error  to  refuse  an  instruction  stating  that 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence in  standing  on  the  platform,  as  the 
question  of  negligence  was  for  the  jury. 

3.  A  petition  in  an  action  for  injuries  sus- 
tained by  falling  from  the  platform  of  a  train 
averred  that  defendant  carelessly  arranged 
and  operated  Its  different  trains,  and  that 
some  of  them  were  overcrowded  and  negli- 
gently placed  where  the  greatest  number  "of 
people  were  waiting  to  board  them.  The  evi- 
dence was  that  it  was  an  advertised  excur- 
sion, and  the  first  train  was  so  crowded  that 
word  was  sent  to  the  station  where  plaintiff 
was  awaiting  a  train  not  to  allow  passengers 
to  board  it,  and  this  was  announced;  but  it 
was  denied  that  plaintiff  heard.  There  was 
evidence  tending  to  show  that  defendant  could 
have  placed  some  of  the  following  trains  in 
front  with  but  little  inconvenience.  Held,  that 
plaintiff  was  entitled  to  have  submitted  the 
question  as  to  whether  or  not  defendant  was 
negligent  in  the  arrangement  of  its  trains. 

4.  Evidence  that  defendant  bad  advertised 
the  excursion  and  expected  large  crowds  was 
admissible. 

5.  A  railroad's  duty  to  its  passengers  is  to 
exercise  that  high  degree  of  care  and  prudence 
that  would  be  used  by  very  cautious,  prudent, 
and  competent  persons  under  like  circumstan- 
ces; but  it  was  not  error  to  refuse  to  use  the 
expression  "highest  degree  of  care,"  iu  in- 
structions. 

On  Rehearing. 

Where,  in  an  action  for  personal  injuries 
sustained  by  falling  from  an  overcrowded  car, 
it  appeared  that  defendant  had  advertised  an 
excursion,  and  on  the  day  thereof  its  regular 
passenger  and  mail  train,  which  was  followed 
by  two  excursion  trains,  took  on  passengers 
who  had  purchased  excursion  tickets,  the 
question  whether  defendant  rested  under  a 
duty  not  to  allow  the  mail  train  to  be  de- 
layed in  order  to  place  a  less  crowded  train 
in  front,  or  whether  defendant  was  negligent 
in  not  moking  such  delay,  was  for  the  jury. 

Appeal  from  district  court  Comal  county; 
L.  W.  Moore,  Judge. 

Action  by  Alex  Williams  against  the  In- 
ternational &  Great  Northern  Railroad  Com- 
pany. From  a  judgment  for  defendaut. 
plaintiff  appeals.     Reversed. 

F.  J.  Maler,  for  appellant  S.  R.  Fisher 
and  N.  A.  Stedman,  for  appellee. 

FISHER,  O.  J.  This  Is  an  action  for  dam- 
ages by  the  appellant  against  the  railroad 
company  on  accotmt  of  injuries  sustained  by 
Alex  Williams  when  a  passenger  on  board 
of  one  of  appellant's  trains  by  falling  there- 
from while  the  same  was  In  motion.  Ver- 
dict and  judgment  were  in  favor  of  the 
railroad  company.  The  case  made  by  the 
plaintiff's  petition  Is  to  tbe  effect  that  Alex 
Williams  is  a  negro,  and  on  the  21st  of 
April,  1900,  at  New  Bramifels,  Tex.,  pur- 
chased a  first-class  ticket  over  defendant's 
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road  from  that  point  to  San  Antonio  and 
return.  He  boarded  the  train  at  New 
Braunfels  to  take  passage  to  San  Antonio, 
and  at  once  sought  the  negro  coach.  There 
were  no  vacant  seats  In  that  coach.  Most 
of  the  same  were  occupied  by  white  men. 
The  other  coaches  were  crowded,  and  It  is 
averred  that  plaintiff  was  not  permitted,  by 
virtue  of  the  law,  to  enter  therein,  as  he 
was  a  uegro.  He  entered  the  negro  coach, 
and  found  standing  room  only;  and  while 
In  the  coach,  and  after  the  train  had  left 
New  Braunfels,  more  white  men  entered 
that  coach,  until  there  was  no  standing 
room;  all  of  which.  It  Is  alleged,  the  defend- 
ant and  its  servants  knew.  By  reason  of 
the  crowded  condition  of  the  car,  the  plain- 
tiff was  crowded  therefrom  onto  the  plat- 
form. At  that  time  there  were  passengers 
on  the  platform,  and  others  thereafter  went 
upon  the  platform.  When  the  train  was 
running  at  full  speed,  and  at  the  time  that 
Alex  Williams  was  standing  upon  the  phit- 
form  holding  fast  to  the  car,  and  In  as  safe 
and  comfortable  position  as  he  could  get, 
without  negligence  upon  bis  part,  it  Is  al- 
leged that  when  the  train  was  going  around  a 
i-urve,  owing  to  the  movement  thereof  aud 
the  swaying  of  the  car,  some  of  the  passen- 
gers on  the  platform  were  thrown  against 
the  plaintiff,  and  he  was  overbalanced  and 
thrown  from  the  train.  The  petition  then 
proceeds  to  minutely  allege  the  result  of  the 
accident,  and  the  manner  in  which  the  plain- 
tiff was  Injured,  and  the  damages  and  loss 
sustained.  Then  follow  averments  to  the 
effect  that  the  defendant  carelessly  aud  neg- 
ligently failed  aud  refused  to  provide  suffi- 
cient cars  and  accommodation  to  haul  in 
safety  all  of  the  passengers  to  whom  the 
defendant  had  sold  tickets,  and  who  were 
rightfully  upon  that  train;  that  all  the  seats 
were  full,  and  the  aisles  were  crowded;  and 
that,  by  reason  of  this  condition,  many  were 
compelled  to  stand  upon  the  platforms, 
which  platforms  were  open,  and  without 
protection  on  the  sides;  and  that  the  de- 
fendant wrongfully,  negligently,  and  care- 
lessly took  passengers  on  the  train  after  all 
the  seats  were  occupied,  and  after  standing 
room  in  the  aisles  was  exhausted,  and  care- 
lessly and  negligently  arranged  and  oper- 
ated its  different  trains  so  as  to  overcrowd 
the  train;  and  negligently  and  carelessly 
placed  its  fullest  aud  most  crowded  trains 
In  those  places  and  positions  where  the 
largest  number  of  people  were  waiting  to 
board  the  train,  and  then  carelessly  and 
negligently  still  more  crowded  the  same; 
that  It  wrongfully  and  negligently,  and  in 
disregard  of  the  law,  violated  its  duty  in 
permitting  white  passengers  to  go  Into  and 
occupy  the  negro  coach,  aud  tliereby  to 
crowd  the  plaintiff  out  onto  the  platform; 
and  that  the  facts  alleged  were  known  to 
the  defendant  and  its  servants,  and  they 
took  no  steps  to  prevent  the  same.  The  de- 
fendant pleaded  the  general  denial,  and  also 


alleged  that  plaintiff  was  on  the  platform 
contrary  to  the  rules  of  the  company,  and 
was  guilty  of  contributory  negligence;  that 
the  defendant  furnished  two  other  special 
trains,  which  were  amply  sufficient  to  ac- 
commodate all;  that  one  was  only  six  min- 
utes behind  the  train  the  plaintiff  took,  and 
the  other  six  minutes  behind  the  second; 
that  the  defendant  and  Its  agents  Informed 
the  plaintiff  of  this,  and  requested  bim  to 
go  onto  one  of  the  other  trains,  but  the 
plaintiff  still  recklessly  and  negligently 
crowded  onto  the  first  train,  after  the  same 
was  full.  Appellant's  fifth  assignment  of 
error  complains  of  the  refusal  of  the  court 
to  grlve  the  following  Instructions:  "It  was 
the  duty  of  the  railroad  company  to  provide 
separate  coaches  for  the  accommodation  of 
white  and  negro  passengers.  Condnctors  on 
passenger  trains  provided  with  separate 
coaches  have  authority  to  refuse  white  pas- 
sengers seats  in  negro  coaches,  and  to  re- 
fuse negro  passengers  seats  In  coaches  for 
white  people,  and  it  Is  the  duty  of  the  rail- 
road company  to  remove  all  white  passen- 
gers from  negro  coaches,  and  to  remove  all 
negro  passengers  from  the  coaches  for  the 
whites.  Therefore,  If  you  believe  from  the 
evidence  that  the  plaintiff,  Alex  Williams, 
is  a  negro;  that  be  entered  the  negro  coach: 
that  said  negro  coach  would  have  bad  room 
for  him  if  white  people  had  not  been  in  It; 
that  white  men  went  into  said  coach,  occu- 
pied the  seats  and  room,  and  thereby  the 
said  negro  coach  became  so  crowded  that 
there  was  not  room  in  it  for  the  plaintiff; 
and  that  on  this  occasion  the  plaintiff.  Ales 
Williams,  was  crowded  out  on  the  platform 
of  said  negro  coach;  and  that  he  fell  from 
said  platform,  or  was  pushed  or  thrown 
from  said  platform  by  other  passengers  be- 
ing thrown  against  him  from  the  swaying 
of  the  cars,  and  was  injured  without  con- 
tributory negligence  on  his  part,— you  will 
find  a  verdict  in  favor  of  the  plaintiff  and 
assess  the  damages  as  explained  In  other 
portions  of  this  charge."  Special  Instmctlon 
No.  5,  asked  by  plaintiff  and  refused  by  the 
court.  Is  as  follows:  "If  the  plaintiff.  Ales 
Williams,  is  a  negro,  he  had  no  right  to  go 
into  any  coach  for  the  purpose  of  riding 
therein  which  was  Intended  for  whites, 
whether  there  were  seats  or  other  room 
therein  or  not;  but  he  only  had  a  right  to 
ride  In  coaches  which  were  intended  for 
negroes;  and,  therefore,  you  are  Instructed 
that  It  was  not  negligence  on  the  part  of 
said  plaintiff  to  stand  on  the  platform,  if 
there  was  no  room  for  him  In  the  negro 
coaches,  even  if  there  was  plenty  of  room 
for  him  In  the  coaches  for  white  people.'* 
The  only  charge  given  by  the  court  upon 
this  subject  Is  In  the  following  language: 
"It  is  the  duty  of  said  company  to  have 
separate  coaches  or  compartments  thereof 
for  whites  and  negroes."  There  Is  eviden<-e 
In  the  record  to  the  effect  that  the  plaintiff 
purchased  at  New  Braunfels,  on  the  day  io 
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qnestion,  an  excursion  ticket  from  that  point 
to  San  Antonio  and  return,  and  that  be  was 
a  negro,  and,  Immediately  upon  boarding 
the  train,  went  into  the  coach  used  for  the 
purpose  of  transporting  negro  passengers  In 
order  to  procure  a  seat;  that  the  coach  was 
crowded,  and  all  the  seats  were  occupied, 
and  that  many  were  standing  in  the  aisles; 
und  after  be  entered  the  car,  others  came 
in  and  he  was  crowded  out  of  the  car  onto 
the  platform,  and  when  there,  holding  on  as 
best  be  could,  by  the  movement  of  the  train 
and  the  Jostling  of  the  crowd,  be  was 
thrown  to  the  ground  while  the  train  was 
rapidly  moving,  and  sustained  some  of  the 
Injuries  complained  of.  There  is  evidence 
tending  to  show  that  be  was  exercising 
proper  care  at  the  time  of  the  accident 
While  the  evidence  of  the  conductor  is  to 
the  effect  that  be  does  not  recollect  whether 
the  negro  coach  contained  white  people  or 
not,  there  is  positive  testimony,  upon  the 
part  of  the  plaintiff  and  others,  that  there 
were  white  people  in  the  negro  coach,  some 
of  whom  were  occupying  some  of  the  seats. 
The  plaintiff,  and  one  of  his  companions 
who  boarded  the  train  with  him,  testifies 
that  when  the  conductor  took  up  their  tick- 
ets, they  asked  permission  to  change  to  one 
of  the  trains  following,  all  of  which  was 
refused  by  the  conductor;  and  the  witness 
Horace  Bichardson  testifies  that  they  stated 
to  the  conductor,  as  a  reason  for  this  re- 
quest, that  the  car  was  badly  crowded,  and 
that  they  could  not  get  seats,  and  that 
there  was  hardly  standing  room;  whereupon 
the  conductor  Informed  the  plaintiff  and 
Klchardson  to  remain  on  that  train.  The 
conductor  testified  that  be  bad  the  authority, 
when  occasion  required,  to  give  a  passenger 
a  transfer,  authorizing  him  to  ride  on  a 
train  following  the  one  in  his  control.  There 
is  also  evidence  to  the  effect  that  the  con- 
dactor  made  no  effort  to  get  the  white  peo- 
ple out  of  the  negro  coach,  and  that  the 
whites  were  occupying  the  saiue  when  the 
conductor  passed  through  the  coach  taking 
up  tickets. 

In  view  of  the  averments  upon  this  subject, 
and  the  facts  as  stated,  it  was  clearly  the 
duty  of  the  court  to  give  the  first  of  the  in- 
structions above  set  out  It  substantially  em- 
braced the  law  upon  this  subject  Rev.  St 
arts.  4500,  4516;  Wood  v.  Railroad  Co.  (Ky.) 
42  8.  W.  840;  Railroad  Co.  v.  WlUlams  (Tex. 
ClT.  App.)  50  S.  W.  732.  It  Is  an  Imperative 
duty,  required  by  law,  resting  upon  the  rail- 
way companies,  to  furnish  separate  coaches 
or  compartments  in  its  cars  for  whites  and 
blacks,  and  it  Is  a  violation  of  the  law  to 
permit  the  whites  to  occupy  the  coaches  set 
apart  for  negroes;  and  the  law  makes  it  the 
duty  of  the  conductor  to  prevent  such  occu- 
pancy, and  to  remove  whites  when  found  in 
the  negro  coaches.  The  Inference  from  the 
facts  Is  clear  that  If  the  conductor  In  this  in- 
stance bad  disclinrged  his  duty  and  removed 
from  tbe  negro  coacb  the  whites  that  were 


occupying  It  room  could  have  been  found 
therein  for  tbe  appellant  and  others  of  bis 
race,  and  crowding  and  forcing  blm  upon 
tbe  platform,  a  place  of  danger,  would  have 
been  obviated.  The  fact  that  be  remained 
upon  the  platform  under  the  circumstances  as 
stated  would  not  necessarily  charge  him  with 
contributory  negligence.  Under  the  law  he 
had  no  right  to  occupy  tbe  other  coaches  upon 
the  train,  which  were  assigned  to  whites; ' 
and  when  tbe  circumstances  were  such  that 
he  found  no  room  in  tbe  negro  coacb,  he  had 
tbe  right  to  do  the  best  in  view  of  bis  com- 
fort and  safety,  that  tbe  circumstances  allow- 
ed. In  the  Williams  Case,  supra,  it  is  held 
tbat  a  negro  passenger,  under  such  circum- 
stances as  those  detailed,  was  not  guilty 
of  contributory  negligence  In  riding  upon  tbe 
platform.  In  fact,  the  case  cited,  upon  many 
of  the  main  features,  is  very  similar  to  the 
one  before  us;  but  in  view  of  tbe  facts  of 
this  case,  we  cannot  say  absolutely  that  tbe 
appellant  was  or  was  not  guilty  of  contribu- 
tory negligence  in  riding  on  the  platform. 
Therefore  the  second  special  Instruction  as 
above  set  out  was  properly  refused,  because 
It  contained  a  statement  to  tbe  effect  tbat 
tbe  plaintiff  was  not  guilty  of  contributory 
negligence  in  standing  on  the  platform. 
Whether,  under  the  facts  and  circumstances, 
be  was  guilty  of  contributory  negligence  or 
not,  was  a  question  of  fact  for  the  Jury; 
and,  doubtless,  upon  another  trial,  a  charge 
upon  this  branch  of  the  case  will  be  so  framed 
as  to  meet  this  view  of  the  question.  The 
first  instruction,  as  above  set  out,  substan- 
tially embraced  the  law,  and  the  court  should 
have  given  it  in  charge  to  the  Jury.  The  pe- 
tition averred  that  the  defendant  carelessly 
arranged  and  operated  its  different  trains  so 
as  to  overcrowd  some  of  its  trains,  and  neg- 
ligently and  carelessly  placed  its  fullest  and 
most  crowded  trains  in  those  places  and  posi- 
tions where  the  largest  number  of  people 
were  awaiting  to  board  tbe  train,  and  then 
carelessly  and  negligently  still  more  crowded 
the  same.  In  view  of  these  averments,  and 
evidence  to  the  effect  that  the  raibroad  com- 
pany had  advertised  excursions  upon  tbat 
date  to  San  Antonio,  and  that  there  was,  fol- 
lowing tbe  train  upon  which  plaintiff  took 
passage,  two  other  trains  which  were  not  so 
crowded,  and  upon  which  there  was  room  for 
many  of  the  passengers  who  crowded  upon 
the  first  train,  and  tbat  these  trains  were 
following  close  behind  tbe  one  that  was  board- 
ed by  the  plaintiff,  the  plaintiff  offered  to 
prove  that  the  overcrowded  train  was  kept 
ahead  all  tbe  way  to  San  Antonio,  and  stop- 
ped along  the  route,  where  large  crowds  were 
waiting  at  stations  to  take  passage;  and  that 
by  keeping  the  empty  trains  behind  passen- 
gers boarded  the  overcrowded  train  In  front 
when,  if  the  empty  trains  bad  been  placed 
to  tbe  front,  there  would  have  been  room 
sufficient  to  have  accommodated  the  crowd. 
And  there  are  some  facts  in  connection  with 
this  which  tend  to  show  that  this  could  have 
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been  done  with  little  Inconvenience  to  the  rail- 
way company.  The  court  declined  to  permit 
this  Issue  to  be  submitted  to  and  considered 
by  the  jury;  but,  upon  the  contrary,  by  a 
request  from  the  defendant.  Instructed  the 
Jury  as  follows:  "If  you  believe  from  the  evi- 
dence that  when  train  No.  1  reached  New 
Braunfels  It  was  crowded,  and  that  the  de- 
fendant desired  and  gave  notice  of  Its  desire 
to  take  no  more  passengers  thereon,  and  If 
you  further  believe  that  said  train  was  bring 
followed  by  two  trains  a  few  minutes  beliiud, 
in  which  there  was  ample  room  to  accommo- 
date persons  at  New  Braunfels  intending  to 
take  passage  from  that  point  to  San  Antonio 
or  Intermediate  points,  then  yon  are  Instruct- 
ed that  the  defendant  rested  under  no  duty 
or  obligation  to  Alex  Williams,  or  other  per- 
sons at  New  Braunfels  intending  to  go  from 
there  to  San  Antonio  or  Intermediate  points, 
to  side-track  or  lay  out  its  train  No.  1,  to 
enable  the  trains  following  to  take  on  and 
carry  to  San  Antonio  or  intermediate  points 
said  Alex  Williams  or  other  intending  pas- 
sengers; and  you  are  instructed  to  disregard 
and  not  consider  any  evidence  to  that  effect, 
and  that  such  a  course  could  have  been  pur- 
sued by  the  defendant  or  Its  agents."  In 
this  connection  It  Is  well,  also,  to  state  that 
the  crowded  condition  of  the  train  upon  which 
the  appellant  took  passage  at  New  Braunfels 
was  apparent  when  that  train  arrived  at  San 
Marcos,  before  It  reached  New  Braunfels  go- 
ing south.  A  dispatch  was  sent  from  that 
point  to  the  agent  at  New  Braunfels  to  the 
effect  to  keep  the  crowd  off  of  the  train 
known  as  No.  1,  and  on  which  the  plaintiff 
and  other  passengers  at  New  Braunfels  took 
passage.  There  was  a  large  crowd  gathered 
at  the  station  at  New  Braunfels  when  the 
train  arrived,  many  of  whom  immediately 
boarded  that  train,  among  whom  was  the 
plaintiff.  The  facts  authorize  the  hiference 
that  the  plaintiff  did  not  hear  the  notice  given 
of  the  crowded  condition  of  the  train,  and 
that  the  trains  following  were  not  crowded, 
and  had  room  sufficient  to  accommodate  the 
plaintiff  and  other  passengers;  and  there  is 
also  evidence  to  the  effect  that  no  effort  was 
made  to  prevent  him  from  boarding  the  train. 
There  Is  evidence  to  the  effect  that  the  sta- 
tion agent  and  the  city  marshal  of  New 
Braunfels,  and  the  conductor,  In  a  general 
way,  notified  the  crowd  there  present  at  the 
depot  who  were  intending  to  go  as  passengers 
to  San  Antonio  that  that  train  was  crowded, 
and  to  board  one  of  the  trains  following. 
There  Is  evidence  of  the  plaintiff  and  others 
to  the  effect  that  they  did  not  hear  any  such 
statement 

It  Is  contended  by  appellant  that.  In  view 
uf  the  crowded  condition  of  the  first  train, 
the  railway  company  should  have  put  either 
one  or  both  of  Its  empty  trains  to  the  front. 
In  order  to  accommodate  the  crowd  that  was 
awaiting  transportation  at  New  Braunfels 
and  other  points  along  the  route  to  San  An- 
tonio, and  that  If  this  had  been  done  plain- 


tiff could  and  doubtless  would  bare  boarded 
one  of  these  trains,  and  thereby  have  procured 
a  seat  in  one  of  the  coaches  assigned  to-  bis 
race,  or  that  the  crowded  condition  of  tbe 
car  in  which  he  first  entered  would  not  have 
likely  resulted,  if  the  passengers  awaiting 
transportation  conid  have  been  afforded  tbe 
opportunity  first  of  entering  the  trains  that 
were  comparatively  empty.  Tbe  pleadings 
and  the  evidence  upon  thia  subject  Justified 
the  submission  of  this  issue.  It  was  tlie 
duty  of  tbe  railway  company  to  use  a  high 
degree  of  care  to  furnish  Its  passengers  seats 
and  safe  transportation,  and  If  this  result 
could  have  been  accomplished  by  pladng 
trains  to  the  front  that  were  then  convenieat. 
In  order  to  relieve  the  crowded  condition  of 
one  of  its  trains,  or  to  prevent  such  train 
from  becombig  overcrowded,  It  was  a  qnes- 
tlon  of  fact  to  be  submitted  to  the  Jury, 
whether  or  not  their  fallnre  to  resort  to  these 
means  for  the  safety  of  the  passengers,  under 
the  circumstances,  was  negligence.  There- 
fore we  are  of  the  opinion  that  the  court 
should  have  submitted  this  issue  to  the  Jniy. 
and  erred  in  giving  tbe  charge  complained  of 
In  appellant's  third  assignment  of  error. 

Tbe  evidence  which  was  sought  to  be  ad- 
mitted, as  shown  in  the  bill  of  exertions, 
under  the  fifth  assignment  of  error,  was  ad- 
missible. The  purpose  of  this  testimony  wu 
to  show  that  upon  this  special  occasion  the 
railroad  had  advertised  two  excursions,— one 
to  San  Antonio,  and  another  excursion  over 
Its  line  of  road.  Tbe  object  of  tbla  testi- 
mony was  to  establish  the  fact  that  the  rail- 
way company,  in  the  nature  of  things,  shoakl 
have  expected,  and  did  expect  that  a  large 
crowd  wonid  be  assembled  at  the  depot;  and. 
such  being  the  case,  the  defendant  was  called 
upon  to  exercise  such  diligence  and  care  in 
handling  its  trains  as  was  calculated  to  ac- 
commodate the  crowd  that  was  to  be  ex- 
pected its  advertisement  of  the  excursions 
would  call  to  Its  depots.  Railroad  Ca  v. 
Foster  (Tex.  Civ.  App.)  63  S.  W.  962. 

The  court,  in  subdivision  6  of  its  charge, 
instructed  the  jury  as  follows:  "If  yon  be- 
lieve the  defendant  did  furnish  the  necessur 
passenger  coaches,  by  running  In  aectioDS 
different  trains  in  close  and  convenient  prox- 
imity, and  the  public  was  duly  advertised  of 
this  fact  then  the  railway  company  in  this 
particular  performed  its  duty.  If.  nnder  sndi 
circumstances,  the  first  train  in  snch  section 
was  overcrowded,  and  if  said  company  had 
performed  Its  duty  In  trying  to  prevent  soch 
overcrowding,  and  should  the  plaintiff,  know- 
ing of  this  overcrowded  train,  take  passage 
thereon,  with  knowledge  of  the  otiier  incom- 
ing trains  to  convey  passengers  to  bis  des- 
tination, then  the  plaintiff  could  not  oomidaln 
of  this  condition."  The  only  notice  given  to 
the  crowd  assembled  at  the  depot  that  trains 
were  following,  and  of  the  crowded  condition 
of  the  train  np<»  which  the  plaintiff  tixA 
passage,  was  the  public  statement  by  tlw 
conductor,  the  agent,  and  tbe  city  "»■'"'"' 
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Ab  above  said,  there  la  testimony  to  tbe  effect 
that  this  statement  was  not  heard  by  all,  and 
that  the  plaintiff  did  not  know  of  this  condi- 
tion before  he  left  New  Braunfels.  Tbe 
plaintiff  would  not  necessarily  be  charged 
\f1tb  notice  given  at  this  time;  nor  can  it  be 
Bald  that  It  would  follow  that  he  was  guilty 
of  contributory  negligence  or  want  of  proper 
caution  if  be  boarded  the  train  under  the 
circumstances  shown  by  tbe  testimony. 
Whether  the  notice  given  at  that  time  would 
affect  him,  and  what  effect  might  be  attribu- 
table to  his  conduct  In  getting  upon  the 
crowded  train  under  the  circumstances,  wore 
questions  of  fact,  to  be  passed  upon  by  the 
}ury,  and  it  was  actae  for  the  court  to  as- 
sume that  tbe  combination  of  fticts  presented 
in  tbe  charge  quoted  would  affect  the  right 
of  tbe  plaintiff  to  recover.  Whether  the 
plaintiff  had  notice  of  the  crowded  conditloo 
of  tbe  train,  and  that  other  trains  were  fol- 
lowing upon  which  there  was  room  for  people 
of  his  color,  were  all  questions  of  fact,  to  be 
passed  npon  by  tbe  Jury.  He  may  have 
known,  or  be  may  bare  bad  reason  to  believe, 
that  there  were  other  trains  following  a  short 
time  behind  tbe  one  that  he  boarded,  but  he 
may  not  have  known  of  the  empty  condition 
of  those  trains,  and  that  there  was  room 
tboreon  in  the  car  assigned  to  people  of  bis 
color. 

This  view  also  disposes  of  appellant's  ninth 
and  tenth  assignments  of  error.  The  charge 
as  complained  of  In  these  assignments  should 
have  been  so  framed  as  to  have  left  the  Jury 
free  to  pass  upon  these  Issues,  and  should 
not  have  assumed,  as  a  matter  of  law,  that 
tbe  facts  as  stated  constituted  contributory 
negligence  or  assumed  risk. 

Tbe  eleventh  assignment  of  error  com- 
plains of  the  general  charge  of  the  court  and 
special  charge  No.  3,  requested  by  defendant 
on  the  definition  of  negligence.  In  that 
branch  of  the  case  that  relates  to  contribu- 
tory negligence,  the  plaintiff  was  only  requir- 
ed to  do  what  a  person  of  ordinary  prudence 
would  have  done  under  like  circumstances; 
but  when  It  comes  to  the  duty  and  care  to  be 
exercised  by  tbe  railway  company,  a  different 
rule  prevails.  In  tbe  case  of  Parvln  v.  Rail- 
road Co.  (Tex.  Civ.  App.)  S4  S.  W.  638,  a 
high  degree  of  care  is  required;  and  in  Rail- 
road Co.  V.  Williams  (Tex.  Civ.  App.)  60  S. 
W.  784,  this  degree  of  care  is  required  in  fur- 
nishing seats  to  passengers,  and  in  protecting 
tbem  from  an  overcrowded  condition  of  its 
ears,  in  order  that  they  may  not  be  forced  to 
ride  in  positions  more  exposed  to  danger. 

Tbe  complaint  made  to  the  charge  by  tbe 
twelfth  assignment  of  error  will  doubtless  be 
corrected  on  another  trial.  It  will  be  made 
plain  npon  the  subject  pointed  oat  in  the  as- 
signment 

What  we  have  said  in  effect  disposes  of  the 
thirteenth  assignment  of  error.  But,  how- 
ever, to  be  explicit,  we  think  It  best  for  us 
to  say  that  tlie  objections  urged  to  the  charge 
are  well  taken,  and  the  court,  in  submitting 
87  S.W.-C8 


this  question  again,  should  so  frame  its 
charge  as  to  leave  all  the  issues  of  fact  em- 
braced therein  to  the  determination  of  the 
Jury. 

The  fourteenth  assignment  of  error  com- 
plains of  the  ruling  of  the  court  in  refusing 
to  give  plaintifTs  special  iustructlons  Nos.  2 
and  4.  These  instructions  both  use  tbe  ex- 
pression "highest  degree  of  care,"  and,  in 
effect,  request  the  court  to  Instruct  the  Jury 
that  the  railway  company  must  exercise  the 
highest  degree  of  care  In  Its  conduct  towards 
a  passenger.  Special  Instruction  No.  4  under- 
takes to  define  what  Is  meant  by  the  expres- 
sion "the  highest  degree  of  care,"  and  the 
definition  there  given  of  tbe  care  that  should 
be  exercised  by  tbe  railway  company  Is  prop- 
er; but  in  view  of  the  antboritles  in  this 
state  upon  the  subject,  we  are  doubtful 
whether  the  expression  "highest  degree  of 
care"  Should  be  used  in  a  charge  in  Instruct- 
ing the  Jury  what  care  should  be  exercised 
by  railway  companies.  What  tbe  law  exacts 
is  a  high  degree  of  care,  and  we  think  the 
most  approved  charge  upon  that  subject  Is 
that  stated  in  Railroad  Co.  v.  Williams,  su- 
pra, and  In  other  cases  from  the  courts  of 
this  state  (Railroad  Co.  v.  Welch,  86  Tex.  204, 
24  S.  E.  390,  40  Am.  St  Rep.  828),  where  a 
similar  charge  has  been  approved.  It  is  to 
the  effect  that  it  is  the  duty  of  a  railroad 
company  towards  passengers  to  exercise  that 
high  degree  of  care  and  prudence  that  would 
be  used  by  very  cautious,  prudent,  and  com- 
petent persons  under  like  circumstances,  in 
order  to  the  safe  transportation  of  the  pas- 
senger to  his  destination.  We  are  of  tbe 
opinion  that  In  a  case  like  this,  where  tbe 
railway  company  has  advertised  excursions, 
and.  In  the  nature  of  things,  would  expect  a 
large  crowd,  and  that  more  than  usual  pro- 
vision .  should  be  made  for  tbe  transporta- 
tion of  passengers,  they  rest  under  the  duty 
to  exercise  a  high  degree  of  care  to  furnish 
a  sufficient  number  of  cars,  in  one  or  more 
trains,  if  necessary,  in  order  to  transport  the 
passengers,  with  a  view  to  their  comfort  and 
safety,  which  they  had  the  right  to  expect 
would  avail  themselves  of  the  Inducements 
offered  by  the  excursion  rates.  Under  the 
facts  of  this  case,  it  would  have  been  proper 
for  tbe  court,  when  requested,  to  have  given 
a  charge  presenting  this  phase  of  the  case  in 
accord  with  the  definition  given  in  this  opin- 
ion of  the  degree  of  duty  required  of  railway 
companies  in  transporting  passengers,  and 
furnishing  cars  and  seats  sufiicient  for  their 
safety. 

The  point  presented  in  tbe  fifteenth  assign- 
ment is  not  reversible  error.  There  is  no 
question  but  that  the  plaintiff  was  a  pas- 
senger, and  was  entitled  to  transportation, 
whether  bis  ticket  was  first  class  or  second 
class;  and  there  Is  no  question  but  what  he 
entered  the  coach  that  he  was  entitled  to  en- 
ter; but  there  would  have  been  no  error  if 
the  court  had  admitted  tbe  ticket  In  evi- 
dence, as  set  out  In  tbe  bill  of  exceptions. 
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But,  however,  upon  anotlier  trial,  If  there  la 
a  controversy  over  the  subject  of  the  right  of 
the  plaintiff  as  a  passenger  upon  the  train, 
and  as  to  whether  he  was  a  first  or  secoad 
class  passenger,  we  would  suggest  that  the 
evidence  be  admitted. 

The  court's  definition  of  contributory  neg- 
ligence is  in  substantial  compliance  with  the 
rule  announced  by  the  authorities  upon  that 
subject 

We  have,  in  effect,  disposed  of  the  ques- 
tion raised  in  the  seventeenth  assignment  of 
error;  but,  to  remove  all  doubt  upon  this  sut>- 
ject,  it  is  well  enough  to  say  that  the  objec- 
tion to  the  charge  is  well  taken.  It  was  a 
question  for  the  Jury  to  determine  whether 
or  not  the  plaintiff  was  guilty  of  contributory 
negligence  in  entering  the  train.  It  was  an 
invasion  of  their  province  for  the  court  to  say 
that  giving  notice  of  the  crowded  condition 
of  the  train  would  absolutely  charge  plaintiff 
with  negligence  in  going  upon  it  as  a  passen- 
ger. These  were  questions  of  fact  for  the 
Jury. 

For  the  errors  pointed  out,  the  Judgment  Is 
reversed,  and:  the  cause  remanded.  Reversed 
and  remanded. 

On  Rehearing. 

(April  30,  1902.) 

Appellee,  on  the  first  page  of  Its  motion 
for  rehearing,  makes  this  statement:  "It  is 
respectfully  submitted  that  the  findings  of 
fact  regarding  the  operation  of  the  three 
trains  which  defendant  ran  on  this  occasion 
between  New  Bratmfels  and  San  Antonio  do 
not  conform  to  the  facts  proven,  and  the 
same  appears  to  be  taken  from  appellant's 
brief,  which  misstates  and  entirely  perverts 
said  facts,  as  appears  from  the  record  in  this 
case  and  from  the  pages  of  appellee's  brief 
heretofore  referred  to.  On  the  occasion  of 
the  accident  of  which  appellant  complains, 
defendant  ran  from  New  Braunfels  to  San 
Antonio  three  trains  at  Intervals  of  about  six 
minutes.  The  first  train  was  a  regular  mail 
and  passenger  train,  which  carried  mail  and 
passengers  through  from  St  Louis.  The  two 
following  trains  were  excursion  trains,— one 
originating  at  Hearne,  the  other  at  Taylor. 
From  the  language  of  the  opinion  of  the 
court,  it  appears  that  the  court  has  taken  no 
notice  of  the  fact  that  the  first  train  was 
a  regular  mall  and  passenger  train,  and  that 
the  second  trains  were  excursion  trains.  It 
Is  not  believed  that  the  court  is  aware  that 
this  was  the  fact,  for  there  Is  neither  reason 
nor  authority  to  support  the  prox>osition  that 
the  regular  mall  and  passenger  train  should 
be  laid  out  to  allow  excursion  trains  to  pre- 
cede It."  We  made  no  findings  of  fact  but 
stated  what  we  understood  to  be  the  facts 
as  stated  by  the  record,  and  we  gathered  the 
facts  from  neither  the  briefs  of  the  appel- 
lant nor  of  the  appellee,  but  they  were  taken 
from  the  statement  of  facts  found  In  the  rec- 
ord.    There  la  no  statement  in  the  brief  of 


appellant  that  we  find  of  a  misleading  cbar- 
acter,  nor  do  we  find  that  he  has  perverted 
or  misstated  the  facts.  We  fully  understooi 
at  the  time  of  the  disposition  of  this  ciue 
by  the  court  that  the  train  boarded  by  appel- 
lant as  a  passenger  was  a  mail  and  passen- 
ger train.  We  did  not  mention  this  fact  be- 
cause we  did  not  deem  it  one  of  importance, 
and  do  not  so  now  consider  it  We  know  o( 
no  rule  of  law  that  from  the  mere  fact  tlui 
a  train  carries  the  United  States  mail  it  can 
be  so  operated  by  the  railway  company  a* 
to  relieve  it  of  the  responsibility,  duty,  aod 
care  it  owes  to  its  passengers.  It  is  shown 
by  the  evidence  that  the  mail  train  in  ques- 
tion took  on  passengers  who  were  travdiD; 
upon  excursion  tickets.  Their  stopping  at 
stations  and  taking  such  passengers  upon  tbe 
trains  can  be  regarded  as  an  invitation  to 
passengers  traveling  upon  that  class  of  tick- 
ets to  board  It  If,  In  the  exercise  of  the 
duty  and  obligation  resting  upon  the  railway 
company  to  those  that  had  procured  ticket; 
and  were  waiting  at  the  depot  as  passengers, 
it  should  become  necessary  or  proper  to  d^ 
lay  tbe  mail  train  for  a  reasonable  time,  by 
Side-tracking  it  and  allowing  other  trains 
which  were  empty  to  receive  passengers,  we 
do  not  see  why  the  railway  company  shoulJ 
be  relieved  of  this  duty,  soldy  on  the  gronnii 
that  the  delayed  train  carried  tbe  UniteJ 
States  mail.  Whether  the  railroad  rested 
imder  such  a  duty,  and  whether  it  should  in 
the  particular  Instance  be  performed,  were 
questions  of  fact  for  the  Jury.  This  is  the 
only  question  that  we  desire  to  notice  in  tbe 
motion  for  rehearing. 
Motion  overruled. 


KILMER  V.  BROWN  et  al.i 

(Court  of  Civil  Appeals  of  Texas.     March  27. 

1902.) 

PERSONAL  JUDGMENT— SERVICE  BY  PUBLICA- 
TION—SUFFICIENCY— RECORI>—SKRV- 
ICB  OF  UNKNOWN  HEIRS. 

1.  A  personal  judgment  against  a  nonreri- 
dent,  based  on  service  by  publication,  is  void, 
and  will  not  support  a  sale  of  prop«-ty  there- 
under. 

2.  In  a  partition  suit  the  petition  averred 
that  M.,  a  former  owner  of  an  undivided  share 
iu  tbe  land,  died  in  Lottisiana,  leaving  severd 
children,  whose  names  were  nnknowu.  a;: 
were  also  their  places  of  residence.  "The  writ 
authorizing  service  by  publication  recited, 
"and  oath  having  lieen  made  of  the  nonresi- 
dence  of  said  defendants  [naming  certaiu  par- 
ties] and  the  heirs  of  M.,  and  also  that  the 
names  of  said  heirs  are  unknown,"  etc.  The 
judgment  recited  that  the  minor  heirs  of  M. 
appeared  by  guardian,  but  there  was  no  plead- 
ing showing  Uieir  names,  and  it  appeared  from 
the  adjudication  of  the  interests  of  the  wir- 
ties  and  the  subsequent  proceedings  that  thej 
were  unknown.  Held,  that  it  snfflciently  ap- 
peared from  the  record  that  the  heirs  were 
only  l)efore  tbe  court  as  unknown  heirs,  and 
never  personally  before  it,  and  that  they  were 
nonresidents,  and  therefore  personal  judgment 
against  them  for  tbe  costs  of  tbe  partition 
was  void. 

^  RebearlDg  denied. 
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3.  Act  March  16,  1848  (Pasch.  Dig.  arts. 
2o,  26)  authorizes  citation  by  publication  of 
parties  to  a  suit  at  the  time  of  its  institution 
or  during  the  progress  thereof  on  affidavit  of 
uonresideuce,  absence  from  state,  that  the  de- 
fendant la  a  transient  person,  or  that  his  resi- 
dence is  unknown;  and  if,  at  the  institution  or 
during  the  pro^rees  of  a  suit,  plaintiff  makes 
allidavit  that  the  names  of  the  heirs  of  any 
deceased  party  are  unknown,  the  clerk  is  re- 
quired to  issue  a  writ  for  such  heirs,  giving 
the  names  of  their  ancestor.  Beld  to  warrant 
the  citation  by  publication  of  unknown  heirs 
in  the  first  instance,  though  their  ancestor  had 
never  himself  been  a  party  to  the  suit. 

Appeal  from  district  court  Nacogdoches 
county:  Tom  C.  Davis,  Judge. 

Trespass  to  try  title  by  C.  Kilmer  against 
J.  T.  Brown  and  others.  Judgment  tor  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

Ingrabam,  RatcllS  &  Huston  and  Spencer 
&  Scott,  for  appellant  Blount  &  Garrison, 
for  appellees. 

GARRETT,  C.  J.  Tbls  was  an  action  of 
trespass  to  try  title  brought  by  the  appellant 
C.  Klhner,  against  J.  T.  Brown  and  otbers 
for  tbe  recovery  of  800  acres  of  land  of  the 
N.  De  la  Cerda  grant  In  Natragdoches  coun- 
ty, described  by  metes  and  bounds  in  tbe  pe- 
tition, and  being  a  part  of  block  4  of  a  parti- 
tion of  said  grant  The  defendants  answered 
by  a  general  demurrer  and  plea  of  not  guilty. 
Tbe  case  was  tried  by  the  court  without 
a  Jury,  and  judgment  was  rendered  In  favor 
of  the  defendants. 

Both  of  the  parties  claim  title  as  common 
source  under  a  Judgment  of  tbe  district  court 
of  Nacogdoches  county  rendered  in  cause  No. 
2,464,  N.  J.   Moore  et  al.  against  Atanaclo 
De  la  Cerda,  brought  for  tbe  partition  of  tbe 
grant    Tbe  plaintiff  claims  through  an  exe- 
cution sale  of  tbe  land  for  costs  adjudicated 
in    said  suit  against  tbe  unknown  beirs  of 
Antonio  and  Maria  Padilla,  to  whom  block 
No.  4,  of  which  tbe  land  in  controversy  is  a 
part  bad  been  decreed  in  tbe  partition.    De- 
fendants deraign  title  from  tbe  heirs  of  An- 
tonio and  Maria  Padilla,  and  deny  the  valid- 
ity of  the  personal  Judgment  for  costs  and 
tbe  execution  sale  thereunder.    Tbe  partition 
suit   No.  2,464,   N.  J.   Moore  et  al.   against 
Atanaclo  De  la  Cerda,  was  filed  in  tbe  dis- 
trict court  of  Nacogdoches  county  April  5, 
1858.     Tbe  plaintiffs  in  that  suit  alleged  in 
tbelr  petition   that  they  beld,   in   common 
with  the  defendants,  an  undivided  interest 
In  said  grant  as  purchasers  from  certain  of 
tlie  belrs  of  N.  De  la  Cerda;    that  Charles 
A.  Barrier^  one  of  the  defendants,  owned 
an   Interest  by  purchase  from  one  of  tbe 
beirs;  and  that  tbe  Interests  of  tbe  defend- 
ant  Atanaclo  De  la  Cerda,  a  son,  and   of 
Maria  PadlUa,  who  was  a  daughter  of  N.  De 
la  Cerda,  and  wife  of  Antonio  Padilla,  had 
not   been  transferred;    "that  Atanaclo   Is   a 
resident  of  tbe  state  of  Louisiana,  and,  they 
are   Informed,   Maria  Padilla   died   In   said 
state,  leaving  several  children,  whose  names 
are  unknown  to  your  petitioners,  as  are  also 


their  places  of  residence";  that  Charles  A. 
Barriere  resides  In  New  Orleans,  in  tbe  statu 
of  Louisiana.  They  prayed  that  said  Atana- 
clo De  la  Cerda  and  tbe  beirs  of  Antonio 
Padilla  and  Maria  Padilla,  bis  wife.  In  her 
own  right  and  CSiarles  A.  Barriere  be  made 
parties  defendant  to  the  proceeding;  and  that 
the  said  Atanaclo  De  la  Cerda  and  tbe  belrs 
of  Antonio  Padilla  and  Maria  Padilla,  his 
wife,  whose  names  and  residences  are  un- 
known," and  the  said  Barriere  be  cited  by 
publication,  and  for  partition  in  accordance 
with  the  Interests  of  the  parties,  which  were 
defined;  one-elghtb  to  be  set  apart  to  tbe 
belrs  of  Antonio  Padilla  and  Maria  Padilla. 
An  affidavit  was  made  by  Charles  S.  Taylor, 
one  of  the  attorneys  for  the  plaintiffs,  "that 
he  is  Informed  and  believes  the  said  defend- 
ants Atanaclo  De  la  Cerda  and  Charles  Bar- 
riere are  not  residents  of  tbe  state  of  Texas, 
but  reside  in  tbe  state  of  Louisiana,  and  that 
the  names  of  the  heirs  of  Antonio  PadiUit 
and  Maria  Padilla,  his  wife,  as  also  their 
places  of  residence,  are  unknown  to  affiant'* 
The  affidavit  is  dated  March  26,  1859,  and 
was  filed  on  the  same  day.  On  the  same  day 
also  a  writ  of  publication  was  Issued  In  tbe 
cause,  which  contained  the  recitation,  "and 
oath  having  been  made  of  the  nonresidencc 
of  the  said  defendants  Atanaclo  De  la  Cerda, 
Charles  A.  Barriere,  and  the  heirs  of  Antonio 
Padilla  and  Maria  Padilla,  his  wife,  as  also 
that  tbe  names  of  said  heirs  are  unknown. 
You  are  therefore  commanded,"  etc.  Service 
was  had  as  directed  in  the  writ,  by  publica- 
tion for  eight  consecutive  weeks  in  tbe  Na- 
cogdoches Chronicle,  a  newspaper  published 
in  Nacogdoches  county,  as  shown  by  the  re- 
turn of  the  sheriff  and  the  affidavit  of  tbe 
publisher.  There  appears  in  the  record  an 
answer  filed  January  10,  1859,  by  H.  Han- 
cock, "as  guardian  ad  litem  for  tbe  heirs  of 
Antonio  and  Maria  Padilla  under  appoint- 
ment of  said  honorable  court,"  etc.  The  de- 
cree ordering  partition  bears  no  date.  It 
contains  tbe  following  recital:  "And  camo 
tbe  plaintiff  and  Charles  A.  Barriere,  by 
Rlch'd  S.  Walker,  their  attorney,  and  the 
minor  heirs  of  Antonio  and  Maria  Padilla, 
being  represented  by  Amos  Clark,  guardian 
ad  litem  by  appointment  of  the  court  here- 
tofore made,  and  no  other  parties  appearing, 
the  said  attorneys  and  said  guardian  an- 
nouncing themselves  ready  for  trial,  tbe 
cause  was  submitted  to  tbe  court"  There 
was  a  recitation  of  tbe  citation  of  Atanaclo 
De  la  Cerda  by  publication,  and  Judgment  by 
default  was  taken  against  him.  Partition 
was  decreed,  and  commissioners  were  ap- 
pointed and  ordered  to  report  to  the  next 
term  of  court  An  Interest  of  one-eighth  was 
decreed  to  tbe  "belrs  of  Maria  PadlUa  and 
Antonio  Padilla,  whose  names  are  unknown." 
At  tbe  August  term,  1867,  of  said  district 
court  tbe  report  of  the  commissioners  In  par- 
tition was  approved  and  confirmed,  and  par- 
tition was  decreed  in  accordance  therewith. 
Said  block  4  was  allotted  to  "the  belrs  of 
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Maria  PadlUa  and  Antonio  Padllla,  whose 
names  are  unknown."  The  costs  of  the  par- 
tition were  adjudged  according  to  the  re- 
spective Interests  of  the  parties  to  be  col- 
lected by  execution. 

Plaintiff's  right  to  recover  depends  upon 
the  validity  of  the  personal  Judgment  against 
the  unknown  heirs  of  Maria  Padilla  for  their 
share  of  the  coats  of  partition.  A  personal 
Judgment  against  a  nonresident  cited  by  pu1>- 
llcatlon  rendered  on  such  constructive  serv- 
ice is  void,  and  will  not  support  a  sale  of 
property  thereunder.  Pennoyer  v.  Neff,  95 
U.  S.  714,  24  L.  Ed.  565;  Foote  v.  Sewall,  81 
Tex.  669,  17  8.  W.  873.  But  the  Judgment 
of  a  domestic  court  of  general  Jurisdiction, 
having  Jurisdiction  of  the  subject-matter,  ren- 
dered against  a  defendant  cited  by  publica- 
tion, it  not  appearing  from  the  record  of  the 
cause  that  the  defendant  was  a  nonresident, 
imports  alMolute  veracity,  and  is  not  subject 
to  collateral  attack.  Martin  v.  Bums,  80 
Tex.  676,  16  8.  W.  1072;  liams  v.  Boot,  22 
Tex.  Civ.  App.  414,  55  8.  W.  411;  Cooper 
V.  Mayfleld  (Tex.  Civ.  App.)  67  8.  W.  50; 
and  authorities  cited  in  these  cases.  The 
supreme  court  of  the  United  States  has  held 
that  a  federal  court,  though  sitting  within 
the  same  territory  in  which  a  state  district 
court  sits,  is  not  boimd  to  treat  the  Judg- 
ment of  the  state  court  as  a  domestic  Judg- 
ment, but  will  examine  into  the  Jurisdiction 
of  the  state  court  over  the  person  of  the  de- 
fendant Cooper  V.  Newell,  173  U.  8.  666, 
19  Snp.  Ct  506,  43  L.  Ed.  808,  extending  the 
doctrine  announced  in  Pennoyer  v.  Neff.  The 
supreme  court  of  this  state  reaffirmed  the 
rule  as  to  the  presumptions  to  l>e  indulged  in 
favor  of  the  validity  of  the  Judgment  of  a 
domestic  court  of  record  of  general  Juris- 
diction in  the  case  of  Crawford  v.  McDon- 
ald. 88  Tex.  632,  33  8.  W.  328,  but  say: 
"Whether  an  exception  has  been  engrafted 
upon  tills  rule  by  the  decision  of  the  supreme 
court  of  the  United  States  in  Pennoyer  v. 
Neff,  05  U.  S.  714,  24  L..  Ed.  666,  and,  if  so, 
what  is  the  effect  thereof,  is  foreign  to  this 
discussion."  The  opinion  cites  Martin  v. 
Burns,  supra,  and  Hardy  v.  Beaty,  84  Tex. 
564.  19  8.  W.  778,  31  Am.  St.  Rep.  80.  In 
Martin  v.  Bums  the  rule  is  defined,  and  was 
applied  in  ail  its  strictness  against  d^end- 
nnts,  whose  names  were  known,  but  whose 
places  of  residence  were  unknown,  while  in 
Hardy  v.  Beaty  it  was  relaxed  to  let  In  evi- 
dence to  show  that  persons  who  were  sued 
as  the  unknown  heirs  of  a  deceased  ancestor, 
and  whose  places  of  residence  were  also  un- 
known, were  in  fact  nonresidents  at  the  time 
they  were  cited,  and  it  was  held  that  a  per- 
sonal Judgment  against  them  for  the  costs 
of  the  partition  was  invalid,  although  the 
Judgment  decreeing  partition  was  not  sub- 
ject to  collateral  attack,  the  Judgment  re- 
citing due  service  by  publication.  See,  also, 
Taliaferro  v.  Butler,  77  Tex.  678,  14  S.  W. 
19J ;  Foote  v.  SewaU,  81  Tex.  669,  17  8.  W. 
373;    Giilon  t.  Wear,  9  Tex.  Cav.  App.  47, 


28  8.  W.  1014;  Gunter  v.  Armstrong,  2  Tex 
Civ.  App.  509,  21  a.  W.  607;  Watson  v.  M^ 
Clane  (Tex.  Civ.  App.)  45  8.  W.  176.  Tbeat 
cases  are  easily  distinguished  from,  and  are 
not  in  conflict  with,  Martin  v.  Bnms,  liamj 
V.  Root,  Cooper  v.  Mayfleld,  and  the  cases 
cited  In  them.  liams  v.  Root  and  Cooper  t. 
Mayfleld  were  decided  by  this  court  aod 
were  cases  in  which  a  Icnown  defendant  was 
cited  by  publication,  and  the  Judgment  re- 
cited due  service.  Watson  v.  McClane  was 
a  proceeding  for  partition,  in  whidi  unlmowii 
heirs  were  defendants,  and  personal  Judg- 
ment was  rendered  against  them  for  cose. 
In  the  case  of  Taliaferro  v.  Butler,  supra, 
our  supreme  court  in  an  opini(Mi  by  JqJa 
Henry,  said  that  "the  personal  Judgment  (»: 
costs  rendered  against  defendants  had  D' 
greater  validity  tiian  any  other  personal  Jod;- 
ment  rendered  against  a  nonresident  in  serr- 
ice  by  publication  alone."  The  record  in  tlw 
case  showed  that  the  parties  against  wbou 
the  validity  of  the  Judgment  was  assenol 
were  sued  and  cited  as  unknown  heirs,  an'l 
that  there  was  not  even  any  evldoice  alimidt; 
the  record  to  show  that  they  were  nonresi- 
dents, for  the  trial  court  excluded  the  Jodg- 
ment  execution,  and  deed  upon  the  fact  ap- 
pearing that  the  defendants  bad  been  dteil 
by  publication.  And  in  that  case  the  so- 
preme  court  prescribe,  as  the  role  for  the 
collection  of  the  costs  of  partltiiMi.  tliat  tbe 
trial  court  should  adjudge  such  costs  to  be  a 
lien  on  the  shares,  and  should  give  appro- 
priate directions  as  to  the  time  and  manne: 
of  sale,  as  well  as  of  the  quantity  to  be  sold, 
and  require  the  sale  to  be  made  subject  to 
the  approval  of  the  coint,  and  so  regulate 
the  proceedings  as  to  prevent  the  shares  al- 
lotted to  absent  defendants  from  being  con- 
sumed by  the  costs  Incurred  in  making  tlM 
division.  This  decision  is  followed  by  GiUon 
V.  Wear,  supra,  which  was  similar  bi  all 
respects.  Evidence  was  offered  by  the  d«^ 
fendant  on  the  trial  below  to  show  that  ttie 
heirs  of  Maria  Padilla,  when  cited,  were  Doc- 
residents;  but  on  objection  by  the  plaintiC 
that  it  was  inadmissible  ttnis  to  cOllatera'JT 
attack  the  Judgment  It  was  exdnded.  A 
Mil  of  exceptions  was  taken,  bnt  there  is  no 
cross  assignment  of  errcnr,  and  the  action  of 
the  court  in  excluding  the  evidence  is  sot 
I>efore  ns  for  revision.  We  are  of  the  opls- 
lon,  however,  that  it  sufficiently  appear;!  froia 
the  entire  record  that  the  unknown  heirs  of 
Maria  Padilla  were  nonresidents,  even  U. 
nnder  the  decision  In  Taliaferro  r.  Butle. 
they  should  not  have  the  same  rule  aRilied 
to  Judgments  against  them  as  against  dod- 
resldents.  The  petition  alleged  that  the  de- 
fendants were  the  children  of  Maria  Padiilx 
who  died  in  the  state  of  Louisiana;  the  wri: 
recited  that  oath  had  been  made  that  tlieir 
were  nonresidents.  While  the  recital  tai  tbe 
Judgment  is  that  the  minor  heirs  of  Maili 
Padilla  appeared  by  their  guardian.  Adhm 
Clark,  there  is  no  pleading  furnishing  ttt 
names  of  the  minor  heirs,  and  It  appears,  W 
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the  adjudication  of  the  Interests  of  the  par- 
ties and  Bubseqnent  proceedings,  that  they 
were  unknown.  The  only  Inference  than  can 
be  made  from  the  record  Is  that  the  defend- 
ants were,  throughout  the  entire  proceeding, 
only  before  the  court  as  unknown  heirs,  and 
never  personally  before  It  To  make  any 
other  Inference  would  contradict  the  record^ 

It  Is  further  contended  by  the  defendantS; 
and  sach  seems  to  have  been  the  opinion  of 
the  court  below  In  rendering  the  judgment, 
that  there  was  no  law  authorizing  such  con- 
structive service  upon  the  unknown  heirs  of 
Maria  Fadlila  at  the  time,  and  that  for  that 
reason  alone  the  Judgment  may  be  affirmed. 
The  suit  was  brought  April  6,  1868,  and  the 
attldavit  for  citation  by  publication  was  filed 
March  28,  1859,  and  publication  was  com- 
pleted and  the  writ  filed  Juiy  16,  1859.  For 
some  reason  the  case  remained  on  the  docket 
until  1807  before  the  decree  of  partition  was 
entered.  The  law  In  force  at  the  time  the 
citation  was  made  was  the  act  of  March  16, 
ISiS.  Pascb.  Dig.  arts.  25,  26.  The  pur- 
pose of  the  act  was  to  authorize  citation  by 
publication  of  parties  to  a  suit  at  the  time 
of  its  instltntlon,  or  during  the  progress 
thereof,  on  affidavit  of  nonresidence;  ab- 
sence from  the  state;  that  the  defendant  is 
a  transient  person;  or  that  his  residence  is 
-unknown  to  the  affiant;  and  If  at  the  insti- 
tution or  diurlng  the  progress  of  a  suit  the 
plaintiff,  his  agent  or  attorney,  should  make 
affidavit  that  the  names  of  the  heirs,  succes- 
sors, or  legal  representatives  of  any  deceas- 
ed person,  party  to  such  suit,  were  unknown 
to  the  affiant,  the  clerk  of  the  court  was  re- 
quired to  Issue  a  writ  for  such  heirs,  suc- 
cessors, or  legal  representatives  whose  names 
were  unknown,  giving  the  name  of  the  orig- 
inal deceased  party,  their  ancestor.  In  Love 
V.  Henderson,  42  Tex.  622,  It  was  held  that 
article  25,  Pasch.  Dig.,  authorizing  citation 
of  parties  whose  residences  were  unknown, 
did  not  apply  to  the  case  of  the  imknown 
beirs  of  a  deceased  person,  but  that  the  act 
of  November  9,  1866  (Pasch.  Dig.  art.  5460), 
applied,  it  being  a  case  originating  subse- 
quent to  the  passage  of  that  act  In  Byrnes 
V.  Sampson,  74  Tex.  81,  11  S.  W.  1073,  it  Is 
said  that  the  law  of  1848  limited  the  service 
by  publication  on  unknown  heirs  to  suits 
iivhere  their  ancestors  were  parties.  If  this 
-were  true  the  citation  In  this  case  would  be 
without  authority  in  law.  But  what  was  said 
In  Bj-mes  v.  Sampson  was  not  necessary  to 
a  decision  of  the  case,  and,  being  dictum,  we 
do  not  regard  it  as  authority  for  the  conten- 
tion. Since  the  citatl<»i  was  authorized  upon 
an  affidavit  at  the  institution  of  the  suit  it 
is  evident  that  the  deceased  ancestor  must 
not  necessarily  have  been  a  party  to  the 
suit  to  authorize  the  citation  of  his  heirs. 
If  the  petition  sliowed,  as  in  this  case,  a 
canse  of  action  against  the  ancestor,  who  is 
alleged  to  be  dead,  his  unknown  heirs  might 
have  been  cited  as  parties  defendant  under 
tbe  act  of  1818.    We  think  this  constmctloii 


shonid  be  given  of  the  act,  and  fhat  the  un- 
Imown  heirs  of  Maria  Padllla  were  properly 
died.  We  are  of  tbe  opinion  that  tbe  Judg-i 
ment  of  the  court  below  should  be  affirmed.) 
Affirmed. 


]udg-| 
medJ 


DAVIDSON  ▼.  TEXAS  &  N,  O.  R.  00. 

(Court  of  avil  Appeals  of  Texas.     April  IS, 
1902.) 

BMINENT  DOMAIN  —  RAILROADS  —  CONSTITU- 
TIONAL LAW  —  DUB  COHPBN8ATION  —  PAY- 
MENT—POSSESSION  BEFORE  PATUBNT-STAT- 
UTES-CONSTITUnONALITT— VALIDITY— CON- 
DEMNATION PROCEBDINQS  —  ISSUBS  —  COL- 
LATERAL ATTACK. 

1.  When  a  railroad  compauy  has  obtained 
possession  of  real  estate,  which  it  is  seeking 
to  condemn,  before  the  termination  of  the  con- 
demnation proceedings,  the  objections  that  the 
company  cannot  change  its  route  to  inclnde 
the  lauds  without  the  consent  of  the  railroad 
commission,  and  thnt  the  commissioners  con- 
demning the  land  erred  in  not  apportioning  tbe 
damages  awarded  between  the  landowner  and 
other  claimants  who  were  parties  to  the  con- 
demnation suit;  cannot  be  raised  by  a  col- 
lateral attack  m  a  suit  to  recover  possession 
o{  the  land,  as  such  questions  are  involved  in 
the  condemnation  proceeding,  and  the  judg- 
ment therein  is  conclusive,  and  is  only  subject 
to  direct  attack. 

2.  All  persons  claiming  an  interest  in  land 
sought  to  be  condemned  by  a  railroad  com- 
pan:f  may  be  made  defendants  in  tbe  con- 
demnation   proceedings. 

3.  A  condemnation  of  land  by  a  railroad  is 
not  rendered  invalid  by  a  failure  of  the  com- 
missioners appointed  by  the  county  court  to 
apportion  the  damages  between  claimants  of 
the  land,  who  are  parties  defendant,  where  the 
title  to  the  land  cannot  be  determined  in  the 
county    court 

4.  A  trial  of  proceedings  by  a  railroad  to 
condemn  land  is  governed  by  the  ordinary 
mles  of  law  governing  tbe  trial  of  causes, 
though  the  tribunal  having  jorisdiction  of  such 
proceedings  is  special. 

6.  The  fact  that  the  compensation  adjudged 
against  a  railroad  in  proceedings  to  condemn 
real  estate,  in  which  several  claimants  are 
parties,  is  deposited  in  conrt,  and  possession 
of  the  land  taken  by  the  company  without  de- 
termining the  right  of  the  respective  claimants, 
does  not  render  the  condemnation  invalid,  as 
being  a  taking  without  compensation. 

6.  Act  1899,  authorizing  a  railroad  company 
to  take  possession  of  lands  sought  to  be  con- 
demned, before  the  payment  of  the  damages 
awarded,  by  the  deposit  of  money  and  the  fil- 
ing of  bonds,  is  not  in  violation  of  Const,  art. 
1,  I  17,  providing  that  no  property  shall  be 
taken  for  public  use  withont  adequate  com- 
pensation being  made,  and  that  such  compen- 
sation, wlnen  the  property  is  not  taken  by  the 
state,  shall  be  first  paid  or  secured  by  deposit 
of  money. 

Appeal  from  district  court,  Nacogdoches 
county;  Tom  C.  Davis,  Judge. 

Suit  by  John  P.  Davidson  against  the  Tex- 
as &  New  Orleans  Railroad  Company  to 
recover  real  estate.  From  a  Judgment  for 
defendant,  plaintifT  appeals.    Affirmed. 

Ingraham.  RatcUff  &  Huston,  for  appel- 
lant Baker,  Botts,  Baker  &  Lovett  and 
Watts,  Chester  &  Ellison,  for  appellee. 

GII.L,  J.  Tbe  appellant,  John  P.  David- 
son, brought  this  suit  against  the  Texas  & 
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New  Orleans  Railroad  Company,  a  railway 
corporation  duly  incorporated  under  the  gen- 
eral laws  of  tbe  state  of  Texas,  to  recover 
possession  of  certain  land  described  In  the 
petition,  and  for  the  damages,  actual  and 
exemplary,  alleged  to  have  resulted  from  Its 
wrongful  appropriation  by  the  railroad  com- 
pany. The  court  sustained  general  and  spe- 
cial demurrers  urged  by  defendant  against 
the  petition,  and,  the  plaintiff  refusing  to 
amend,  the  action  was  dismissed.  From  the 
judgment  of  dismissal  the  plaintiff  prose- 
cutes this  appeal. 

The  pleadings  of  plaintiff  are  lengthy,  and 
a  brief  statement  of  their  substance  will 
answer  the  necessities  of  this  opinion.  The 
plaintiff  alleged:  (1)  That  he  was  the  own- 
er of  certain  land  situated  In  the  town  of 
Nacogdoches;  that  it  was  of  the  value  of 
about  ^,000,  and  Its  annual  rental  value  was 
$300.  (2)  That  the  land  sued  for  comprised 
four  tracts,— the  tracts  adjoining  each  other; 
the  first  two  being  described  In  Exhibit  A, 
attached  to  the  petition,  and 'the  second  two 
being  described  in  Exhibit  B.  (3)  That  on 
the  28tb  of  March,  1901,  the  railroad  com- 
pany filed  with  the  county  judge  of  Nacog- 
doches county  its  petition  to  condemn  the 
two  tracts  described  in  Exhibit  A,  and  on 
the  date  nam<ed  the  county  judge  appcflnted 
and  swore  three  commissioners,  as  required 
by  law.  In  this  proceeding  the  appellant 
and  R.  H.  Lee,  his  tenant  were  made  defend- 
ants. (4)  On  the  same  day  like  proceedings 
wei-e  Instituted  against  the  two  tracts  de- 
scribed In  E^xhlblt  B,  and  appellant,  his  ten- 
ant, Lee,  Geo.  F.  Ingraham,  and  E.  A.  Blount 
were  made  defendants,  as  owners  or  claim- 
ants thereof.  (5)  That  Geo.  F.  Ingraham 
claims  no  interest  in  the  lands,  and  so  testi- 
fied before  the  commissioners,  but  that  E.  A. 
Blount  has  brought  suit  against  appellant 
for  the  lands  described  in  Exhibit  B,  though 
appellant  Is  the  owner,  and  was  in  posses- 
sion at  the  date  of  the  Institution  of  the  suit 
by  Blount.  (6)  That  due  notice  was  bad 
In  the  condemnation  proceedings,  and  the 
cause  was  tried  before  the  commissioners 
and  decided  on  'April  5,  1901.  In  the  pro- 
ceeding involving  the  lands  described  In  Ex- 
hibit A,  they  awarded  damages  in  the  sum 
of  $375,  and  for  those  mentioned  in  Exhibit 
B  the  sum  of  $800;  and  on  the  following  day 
the  railway  company  deposited  with  the 
county  clerk  $760  In  the  first  case,  and  $1,600 
io  the  second  case.  (7)  That  thereafter, 
within  the  time  prescribetl  by  law,  the  cases 
were  appealed  by  defendant  to  the  county 
court,  and  are  there  now  pending.  (8)  That 
In  neither  of  said  causes  is  there  any  sepa- 
rate finding  as  to  the  amount  due  each  de- 
fendant; that  In  the  first  case  the  money  is 
deposited  to  the  joint  order  of  appellant  and 
R.  H.  Lee,  and  In  the  second  case  it  is  de- 
posited to  the  joint  order  of  Lee,  Blount,  In- 
graham, and  appellant  (9)  It  is  averred 
that  the  railroad  company,  as  to  the  deposit 
of  money  and  the  execution  of  bonds,  fully 


complied  with  the  act  of  1899,  amendii^ 
article  4471  of  the  Revised  Statutes  at  ISX, 
and  thereupon  took  possession  of  the  land<. 
The  amending  act  of  1899  Is  set  out  In  full 
in  the  petition,  and  assailed  as  unconstlto- 
tional  in  so  far  as  it  authorizes  railway  com- 
panies In  condemnation  proceedings  to  take 
possession  of  the  premises  sought  to  be  <vs- 
demned,  and  proceed  with  the  construction 
of  the  road,  prior  to  the  final  determinatioa 
of  the  litigation.  It  is  averred  to  be  in  coo- 
flict  with  section  17  of  article  1  of  tbe  con- 
stitution of  this  state.  (10)  That  tbe  rail 
road  company  acquired  no  rights  under  Mif 
condemnation  proceedings,  because  oth*^ 
parties  were  made  defendants  in  connectkui 
with  appellant,  when  he  alone  was  tbe  trnt 
owner;  that  he  cannot  secure  in  those  pro- 
ceedings an  adjudication  of  the  question  u! 
ownership  as  between  himself  and  his  co- 
defendants;  and  that  as  the  money  Is  de- 
posited to  the  order  of  the  defendants  ia 
those  proceedings,  he  cannot  have  same  paid 
over  to  him,  except  at  the  end  of  another 
litigation  between  hlms^  and  bis  cod>^ 
foidants.  (11)  That  the  railroad  company 
prevlous  to  the  institution  of  these  condem- 
nation proceedings  had,  through  tbe  aid  of 
the  citizens  of  Nacogdoches,  by  consent  of 
parties  and  by  condemnation  proceedings. 
procured  aud  established  for  Ita  proposed 
line  a  right  of  way  through  the  town  over  a 
different  course  than  that  now  proposed: 
that  it  partially  graded  and  fenced  same,  and 
selected  and  designated  their  depot  groimds: 
that  tbe  route  first  selected  ran  through  odi- 
er  property  of  this  appellant;  that.  witlKHit 
the  consent  of  the  railroad  commission  of 
Texas,  the  company  is  now  changing  its  Iis« 
so  that  in  some  places  it  is  300  <eet  from  the 
first  route;  and  that  the  condemnation  pro- 
ceedings complained  of  are  f<H-  tbe  purpose 
of  securing  to  It  the  second  route.  Appel- 
lant prays  for  possession  of  tbe  property, 
for  injunction  restraining  the  company  from 
further  Interference  therewith,  and  for  dam- 
ages, actual  and  exemplary.  Tbe  snfflcienrr 
of  these  allegations  was  questioned  by  gen- 
eral demurrer  and  spedal  exceptions,  and 
the  disposition  of  the  case  has  already  been 
stated. 

Appellant  assigns  as  error  tbe  action  of 
the  trial  court  in  sustaining  the  general  de- 
murrers and  each  si)ecial  exception;  the 
latter  being  addressed  to  no  defect  in  the  pe- 
tition as  to  form,  and  being  urged  only  as 
so  many  reasons  why  the  general  demoirer 
should  be  sustained.  The  asslgnmente  are 
grouped  and  treated  together  by  appellant, 
and  his  four  propositions  made  tbereundtr 
present  the  grounds  upon  which  be  hopes  t<.> 
secure  a  reversal  of  the  Judgment  They  are 
as  follows:  "(1)  The  county  coort  had  no 
authority  to  try  the  questions  as  to  whicb 
of  the  defendants,  John  P.  Davidson  or  E.  A. 
Blount,  owns  the  land.  (2)  The  act  of  the 
legislature  amending  article  4471  of  the  Re- 
vised Statutes  of  18%   is  unconstitational 
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xind  void  In  ao  far  as  It  attempts  to  give  pos- 
session of  the  iand  before  tlie  juat  compen- 
sation mentioned  In  article  1,  |  17,  of  the 
constitution  of  the  state,  has  been  finally  de- 
termined and  settled  by  judicial  decree  end- 
ing the  litigation  in  the  given  case.  (3)  No 
railroad  company  has  the  right  to  change  Its 
line  through  any  city  or  town,  except  upon 
the  written  order  of  the  railroad  commission 
of  the  state  of  Texas.  (4)  No  railroad  com- 
pany has  the  right  to  change  its  line  in  such 
a  way  as  to  abandon  any  station  or  depot, 
except  upon  the  written  order  of  the  railroad 
commission  of  the  state." 

The  petition  discloses  that  this  suit  is  a 
collateral  attack  on  the  validity  of  condem- 
nation proceedings  mentioned  therein  as 
pending  and  undisposed  of.  Hence  it  fol- 
lows that  such  questions  as  could  be  disposed 
of  In  those  proceedings,  and  which  Involve 
juere  Irregularities,  cannot  be  determined  on 
this  appeal.  The  matters  Involved  in  appel- 
lant's third  and  fourth  propositions  are  of 
tbis  nature.  So,  also,  is  the  complaint  that 
the  court  failed  to  apportion  the  sum  ad- 
Judged  between  the  appellant,  his  lessee, 
And  the  other  claimants.  In  proceedings  in- 
stituted by  railway  companies  for  the  con- 
43emiiatlon  of  land,  there  can  be  but  two  is- 
sues: First,  the  right  to  condemn;  second, 
the  amount  of  compensation.  The  Judgment 
in  such  a  proceeding  would  be  res  adjudi- 
^■ata  of  these  issues.  If  the  trial  court,,  in 
<lisposing  of  them,  committed  errors,  appel- 
lant has  his  remedy  by  appeal.  Such  errors 
would  not  render  the  Judgment  void,  and, 
unless  corrected  by  appeal  or  writ  of  error, 
the  Judgment  or  pendency  of  the  proceedings 
would  be  a  complete  bar  to  an  action  of  this 
sort,  unless  for  some  other  reason  the  pro- 
ceeding^ were  open  to  collateral  attack. 
These  principles  are  too  well  settled  to  re- 
quire extended  discussion,  or  citation  of  au- 
thwlty  in  their  support. 

But  under  the  first  proposition  the  validity 
of  the  proceedings  Is  assailed  on  the  ground 
that  the  railway  company,  instead  of  ascer- 
taining the  true  owner,  and  making  him 
alone  the  defendant  made  several  alleged 
claimants  defendants,  thus  precipitating  the 
appellant  into  litigation,  and  driving  him  to 
another  suit  for  the  determination  of  his 
right  to  the  fnnd,  and  that  the  deposit  In 
satisfaction  of  the  award,  and  to  secure  the 
right  of  Immediate  possession,  was  not  made 
to  the  order  of  this  appellant,  but  to  the  Joint 
order  of  the  defendants.  Appellant  also  com- 
plains that,  the  county  court  having  no  Ju- 
risdiction to  settle  the  qnestion  of  ownership 
ot  land,  be  most  go  into  the  district  court  to 
vindicate  his  rights,  and  therefore  bis  prop- 
erty has  been  taken  without  compensation 
first  made  or  deposited  for  bis  benefit.  We 
understand  from  the  averments  that  the  de- 
posit was  made  in  compliance  with  the  stat- 
ute, and  subject  to  the  order  of  the  court, 
for  the  benefit  of  the  actual  owner,  when  as- 
4;ertalned.    It  should  be  borne  in  mind  that 


the  only  purpose  of  the  proceeding,  so  far  as 
the  railroad  company  is  concerned,  is  to  se- 
cure by  condemnation  an  easement  for  right 
of  way  over  the  land  sought  to  be  appropri- 
ated. If  an  agreement  cannot  be  had  with 
the  owner,  this  can  be  accomplished  only 
by  a  strict  compliance  with  the  provision  of 
the  statntes  regulating  the  proceedings.  With 
the  question  of  title  the  plalntltT  in  the  case 
has  nothing  to  do,  for  by  the  institution  of 
the  suit  it  is  conceded  that  the  title  is  not  in 
the  company,  but  in  the  owner  or  owners 
made  defendants,  as  their  Interests  may  be 
disclosed  as-  between  themselves.  Galves- 
ton, H.  &  S.  A.  R.  Co.  v.  Mud  Creek,  I.  A.  & 
M.  Co..  1  White  &  W.  Clv.  Gas.  Ct  App. 
f)  393,  and  authorities  cited.  In  one  sense, 
tbe  company  must  designate  the  owner  at 
Its  peril,  but  not  In  the  sense  contended  for 
by  appellant.  That  is  to  say,  all  persons 
must  be  made  parties  defoadant  whose  in- 
terests it  Is  necessary  to  preclude  by  the 
Judgment  Else,  If  the  company  failed  to 
make  the  true  owner  a  party,  it  might  be 
compelled,  at  the  suit  of  the  true  owner, 
again  to  make  compensation  for  the  damage 
done.  For  this  reason  the  company  may 
Join  as  defendants  all  claimants  to  the  prop- 
erty sought  to  be  condemned,  not  for  the  pur- 
pose of  determining  the  question  of  title  aris- 
ing among  themselves  (for  that  question 
must  necessarily  arise  sooner  or  later,  inde- 
pendent of  the  act  of  the  railway  company), 
but  in  order  to  give  all  claimants  of  an  in- 
terest in  the  property  an  opportunity  to  be 
heard  on  the  issues  of  the  right  to  condemn, 
and  the  amount  of  damages  to  be  awarded. 
RaUroad  Co.  v.  Mahoney,  28  Cal.  112;  Lewis, 
Em.  Dom.  {  610;  Commissioners  v.  Lahore, 
37  Kan.  480,  15  Pac.  577;  Railroad  Co.  v. 
Stroud,  45  Ark.  279;  Haswell  v.  Railroad  Co., 
23  Vt  228.  This  was  the  practice  In  Rail- 
road Co.  v.  Jackman  (Dak.)  50  N.  W.  123, 
and  Grady  v.  Investment  Co.  (Wis.)  67  N.  W. 
34.  While  the  tribunal  upon  which  is  im- 
posed by  law  Jurisdiction  to  determine  pro- 
ceedings of  this  nature  is  special,  the  trial 
la  governed  by  the  ordinary  rules  of  law  con- 
trolling the  trial  of  causes.  In  many  states, 
the  right  to  make  opposing  claimants  par- 
ties is  conferred  by  statute.  But  It  seems 
to  us  this  right  exists  in  the  absence  of  spe- 
cial provision,  and  Is  a  necessary  incident  to 
the  right  to  condemn,  for  it  would  be  Idle 
to  confer  the  power  to  condemn,  and  at  the 
same  time  so  restrict  the  right  as  to  deny  to 
the  railway  company  a  Judgment  which 
would  protect  Its  possession,  and  protect  it 
against  a  double  recovery;  and  our  statutes 
governing  the  proceeding  when  the  object  to 
be  accomplished  is  considered  are  fairly  sus- 
ceptible of  tbe  construction  we  have  placed 
upon  them.  If  the  rule  were  otherwise,  the 
construction  of  vast  enterprises  in  which  the 
public  have  an  interest  might  be  indefinitely 
arrested.  Situations  would  arise  In  which 
the  company  could  not  move  in  condemna- 
0on  until  opposing  claimants  were  pleased  to 
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put  their  claims  to  the  test  by  litigation  be- 
tween themselTes.  The  aoundness  of  and 
necessity  for  this  rule  seems  to  have  been  In- 
cidentally recognized  by  our  legrlslature,  for, 
among  other  provisions  governing  condemna- 
tion proceedings,  a  railway  company  Is  au- 
thorized to  proceed  against  unknown  own- 
ers, nonresident  owners,  and  legal  represent- 
atives of  the  estates  of  decedents.  Rev.  St. 
arts.  4454,  4455.  If  the  owners  are  unknown, 
the  extent  of  their  Interests  mnst  also  be 
unknown;  and,  when  afterwards  they  ap- 
pear to  claim  the  funds,  their  respective  in- 
terests must  be  determined  in  some  tribunal 
of  competent  Jurisdiction.  Where  the  heirs 
of  a  decedent  are  the  only  legal  representa- 
tives, questions  as  to  the  extent  of  their  re- 
spective interests  must  necessarily  arise.  It 
is  apparent  that  the  purpose  of  the  legisla- 
ture was  to  allow  the  company  to  proceed 
without  reference  to  these  conflicting  claims. 
While  there  Is  a  vast  amount  of  Judicial  de- 
cision upon  the  questions  arising  out  of  pro- 
ceedings to  condemn,  and  while  those  upon 
the  right  of  the  plaintiff  in  condemnation  to 
take  possesslim  on  deposit  of  money  into 
court  before  final  determination  are  in  hope- 
less conflict  and  confusion,  they  are  In  prac- 
tical accord  upon  the  question  under  discus- 
sion. It  is  unnecessary  for  us  to  concern 
ourselves  with  the  question  of  the  power  of 
the  county  court  to  determine  conflicting 
claims  depending  upon  the  question  of  titie. 
If  that  court  has  net  such  power,  the  mat- 
ter can  be  determined  in  the  district  court 
by  a  proceeding  properly  instituted,  and  by 
an  appropriate  writ  the  fund  deposited  can 
be  held  in  the  registry  of  the  court  until  the 
true  owners  are  Judicially  ascertained,  and 
the  extent  of  the  various  Interests  adjusted. 
The  fact  that  the  payment  of  the  fund  to 
the  true  owner  may  be  thus  delayed  does 
not  affect  the  question  of  compensation  be- 
fore taking,  for  the  taking,  after  all.  Is 
against  the  true  owners  or  parties  in  interest. 
The  fact  that  the  fund  becomes  involved  in 
litigation  is  not  the  fault  of  the  railway  com- 
pany. It  has  discharged  the  burden  imposed 
by  law  when  it  establishes  its  right  to  con- 
demn, gives  the  true  owner  an  opportunity 
to  be  heard  on  that  issue  and  the  issue  as  to 
the  amount  of  compensation,  and  complies 
with  the  law  governing  the  deposit  of  funds 
in  court.  The  owner  has  no  right  to  com- 
plain that  rival  claimants  are  made  parties. 
The  company  pays  the  costs,  and  If,  in  or- 
der to  render  the  Judgment  conclusive,  it 
sees  fit  to  give  them  the  right  to  be  heard, 
it  should  be  permitted  to  do  so. 

The  question  remaining  for  our  consider- 
ation is  contained  in  appellant's  second  prop- 
osition set  out  above,  and  Involves  the  con- 
stitutionality of  the  act  of  1899,  supra.  Prior 
to  the  passage  of  that  act,  out  statute  ex- 
pressly forbade  the  company  to  enter  upon 
und  appropriate  the  land  condemned,  without 
first  having  paid  whatever  amount  of  dam- 
ages and  costs  may  have  been  awarded  or 


adjudged  against  it.    Rev.  St  art  4471.    In 
construing  this  statute,  the  court,  in  Crary 
V.  Dock  Co.  (Tex.  Civ.  App.)  45  S.  W.  844. 
held  that  the  privilege  of  possession  conld 
be  exercised  only  upon  the  final  determina- 
tion of  the  proceedings  in  condemnation,  and 
payment  or  deposit  of  the  amonnt  finally 
awarded,  and  that  such  a  deposit  pending 
appeal  would  not  secure  the  right  of  posses- 
sion.   In  response  to  this  and  other  like  de- 
cisions, the  act  of  1899  was  paF-.ed,  empow- 
ering a  railway  company,  pendl'  g  appeal,  to 
take  possession  of  the  property  sought  to  be 
condemned,  upon  payment  into  the  registry 
of  the  court  of  a  sum  -of  money  In  douMf 
the  amount  of  the  award,  together  with  bond 
for  costs,  etc.    Section  17,  art  1,  of  the  state 
constitution.  In  so  far  aa  applicable  to  the 
point  under  discussion,  is  as  follows:     "No 
person's  property  shall  be  taken,  damaged  or 
destroyed  for  or  applied  to  a  pnbUc  ose  with- 
out adequate  compensation  being  made,  un- 
less by  conaent  of  such  person;    and  when 
taken,  except  for  the  use  of  the  state,  such 
compensation  shall  first  be  made  or  secured 
by  a  deposit  of  money.    •    *    •"     Prior  to 
the  passage  of  this  act  the  legislature  had 
not  exercised  its  power  to  designate  the  p^- 
son  with  whom  the  deposit  should  be  made. 
However,  It  was  held  in  Ackerman  ▼.  Huff, 
71  Tex.  320,  9  S.  W.  236,  that  a  deposit  with 
the  clerk  satisfied  the  requirement  of  pay- 
ment in  advance  of  possessioiL    Courts  should 
not  declare  a  statute  unconstitutional  unless 
its  invalidity  appears  beyond  a  reasonable 
doubt    A  legislative  construction  of  a  con- 
stitutional provision  is  accorded  much  weight 
As  stated  in  a  previous  part  of  this  opinion, 
the  decisions  are  In  hopeless  conflict  and  con- 
fusion on  the  question  of  the  effect  of  de- 
posits In  satisfaction  of  an  award,  and  what 
amounts  to  such  a  payment  as  will  authorize 
possession.    This  conflict  is  largely  doe  lo 
the  fact  that  the  courts  have  sddom  nnder- 
taken  to  rest  their  decisions  upon  any  broad 
principle,  but  have  based  their  condnsions 
upon  the  peculiar  wording  of  constitutions 
and  statutes.    We  shall  therefore  not  under- 
take to  review  the  authorities,  but  shall  con- 
tent ourselves  with  the  cltaticm  of  a  few 
well-considered  cases  which  appear  to  ns  to 
be  In  point    Mr.  Lewis.  In  his  work  on  Emi- 
nent Domain  (section  580),  says:    "Statutes 
authorizing  deposit  and  possession  pending 
appeal  are  tmiformly  upheld  by  the  courts." 
In  St  Louis  &  S.  F.  Ry.  Co.  v.  Evans  &  How- 
ard Fire  Brick  Co.,  85  Mo.  307,  the  right  was 
upheld  under  a  constitutional  provision  simi- 
lar to  our  own.    The  supreme  court  of  Iowa 
announced  a  like  doctrine  under  a  constitu- 
tional provision  apparenUy  more  restricted. 
Peterson  v.  Ferreby,  30  Iowa,  327.     See,  also. 
Cherokee  Nation  v.  Southern  Kansas  R.  Co.. 
135  U.  S.  641,  10  Sup.  Gt  9G5,  31  L.  Ed.  295: 
Rothan  v.  Railway  Co.  (Mo.  Sup.)  20  S.  W. 
892;   Waterworks    v.    Drinkhouse    (CaL)  30 
Pac.  218.    In   Gulf,  0.  &  S.  F.  Ry.   Co.  v. 
Southwestern   Telegraph   &  Telephone  Co. 
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(ClT.  App.)  61  B.  W.  406.  2  Tex.  Ct  Rep.  1, 
tbe  terms  of  the  act  In  question  were  en- 
forced and  upheld,  but  its  constitutlonallly 
was  not  assailed.  The  contention  of  appel- 
lant cannot  be  sustained. 

We  are  of  opinion  that  appellant's  assign- 
ments of  error,  as  construed  by  his  proposi- 
tions, present  no  reason  why  the  Judgment 
of  tlie  trial  court  should  be  disturbed,  and  it 
is  therefore  affirmed.    Affirmed. 


MILLS  et  al.  t.  NBEaDHAM  et  al.» 

(Court  of  Civil  Appeals  of  Texas.     March  26, 

1902.) 

SCHOOL  LANDS— LAND   GRANTS— TALIDITT. 

Const.  1876,  art.  7,  S  2,  reserves  for  school 
purposes  all  alternate  sections  of  land  reserved 
by  the  state,  ont  of  grants  made  to  railroads. 
Section  4  directs  that  such  lands  shall  be  sold 
uuder  such  regulations  aa  may  be  prescribed 
by  law.  Artide  14,  {  2,  prohibits  the  location 
of  land  certificates  on  lands  tilled  under  color 
of  titie  from  the  state.  Act  Feb.  8,  1888,  {  1, 
enacts  that  all  public  lands  surveyed  for  th« 
benefit  of  the  public  schools  by  virtue  of  any 
certificate,  valid  or  invalid,  void  or  voidable, 
shall  belong  to  the  pnblic  schools.  Land  was 
located  and  surveyed  in  1861  under  a  rail- 
road land  grant,  the  alternate  sections  being 
reserved  to  the  state,  one  of  which  was  sold 
by  the  state  in  1896  to  defendant,  after  it 
had  been  patented  to  plaintiff.  Held,  that 
the  lands  were  scho<d  lands,  subject  to  sale, 
and  not  to  patent,  though  the  laud  grant  un- 
der which  the  survey  was  made  was  invalid, 
and  therefore  that  defendant  held  the  valid 
title  thereto. 

Error  from  district  court,  Montgomwy 
county;   L.  B.  Hlghtower,  Judge. 

Trespass  to  try  title  by  S.  De  Cordova,  as 
executor  of  Annie  O.  McKlnney,  against 
Samantha  Needham  and  others.  In  which 
Lucy  B.  MUIs  and  others  Intervened.  From 
a  Judgment  In  favor  of  the  defendants,  the 
Interveners  bring  error.    Affirmed. 

yVest  &  Cochran,  for  plaintiffs  In  error. 
Ball,  Dean  &  Humphrey,  for  defendants  in 
error. 


NEILL,  3.  This  suit  was  originally  In- 
stituted by  S.  De  Cordova,  as  executor  of 
the  estate  of  Annie  G.  McKinney,  against 
Samantha  and  William  Needham  and  Ella 
B.  and  B.  L.  Walker,  in  the  form  of  an 
action  of  trespass  to  try  title  to  recover  1,280 
acres  of  land  located  by  virtue  of  a  certlfl- 
oate  Issued  to  the  Day  Land  &  Cattle  Com- 
pany. After  tlte  Institution  of  tbe  suit, 
plaintiffs  In  error,  having  acquired  the  title 
of  De  Cordova,  executor.  Intervened  and 
prosecuted  the  suit  in  their  own  names. 
The  defendants  in  error  Ella  B.  Walker  and 
ber  husband,  B.  L.,  answered  by  general 
demurrer,  and  specially  that  they  were  the 
owners  of  a  specific  840  acres  of  the  land, 
-wlilcb  they  describe  by  metes  and  bounds, 
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of  the  1,280-acre  survey  claimed  by  plain- 
tiffs In  error,  and  disclaim  any  Interest  in 
the  remaining  640  acres.  As  the  Needbams 
do  not  complain  of  the  Judgment,  and  are 
not  parties  to  this  writ,  it  is  unnecessary  ' 
to  state  their  pleadings  or  mention  them 
further.  From  a  Judgment  in  favor  of  the 
Walkers,  awarding  the  640  acres  claimed  by 
them,  this  writ  is  prosecuted. 

Tbe  facts  in  the  case  are  undisputed,  and 
are  as  follows:  On  May  26,  1900,  the  1,280 
acres  sued  for  were  by  patent  No.  276,  voL 
7,  patented  to  the  Day  Land  &  Cattle  Com- 
pany; it  having  been  located  by  virtue  of 
certificate  No.  139,  Issued  to  said  company. 
Whatever  title  passed  by  tbe  patent,  plain- 
tiffs in  error  now  have.  The  land  patented 
to  the  company  embraces  section  10,  located 
by  virtue  of  the  certificate  Issued  to  the 
Washington  County  Kallroad  Company  on 
August  15,  1^60.  By  virtue  of  this  certifi- 
cate the  county  surveyor  of  Montgomery 
county  located  the  section,  and  filed  the 
field  notes  thereof,  and  recorded  the  same 
in  volume  styled  "Raihroad  Company's  Field 
Notes"  on  July  25,  1861,  in  tbe  county  sur- 
veyor's office.  On  August  15,  1861,  these 
field  notes  were  filed  in  the  general  laud 
office;  and  said  section  is  classified  as  pub- 
lic school  land,  and  was  located  in  pursuance 
of  the  act  of  January  30,  1854,  recited  in 
said  certificate.  Bald  section  appears  on  the 
maps  of  the  lands  of  Montgomery  county, 
Tex.,  In  use  and  recognized  in  the  general 
land  office  of  the  state,  and  so  appeared  pri- 
or to  the  location  of  tbe  Day  Land  &  Cattle 
Company's  survey,  under  which  plaintiffs  in 
error  claim.  The  certificate  by  which  sec- 
tion 10  was  located  is  as  follows: 

"General  Land  Office.  Austin,  Texas,  Au- 
gust 15th,  1860.  This  is  to  cerUfy  that  the 
Washington  County  Railroad  Company  have 
filed  in  this  office  a  copy  of  a  contract  for 
the  completion  of  said  road,  the  same  being 
22^  miles  in  length,  and  the  unfinished  part 
under  contract  being  eleven  and  a  half  (11%) 
miles,  in  accordance  with  the  second  section 
of  'An  act  to  encourage  the  construction  of 
railroads  in  Texas  by  donation  of  land.' 
Applied  January  30th,  1854.  Therefore  any 
legally  authorized  surveyor  with  whom  this, 
and  a  corresponding  certificate  from  tbe 
treasurer  of  the  state  that  the  bond  required 
by  said  section  has  been  deposited  in  his 
office,  may  be  filed,  is  hereby  authorized  to 
survey  for  said  Washington  County  Rail- 
road Company,  upon  any  vacant,  unappro- 
priated, and  unreserved  lands  of  the  state 
of  Texas,  seven  hundred  and  twenty  (720) 
sections,  of  640  acres  each,  to  be  located, 
surveyed,  and  divided  between  the  state  and 
the  company  in  the  following  manner,  to 
wit:  (1)  This  and  the  treasurer's  certificate 
must  be  filed  in  tbe  district  surveyor's  office 
with  a  particular  description  of  the  land  ap- 
plied for,  and  the  surveyor  must  immediate- 
ly furnish  this  office  with  a  copy  of  the 
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application.  (2)  The  suryeys  to  be  made  in 
square  sections  of  six  hundred  and  forty 
acres  each,  unless  prevented  by  preTious  en- 
tries or  navigable  streams.  (3)  No  location 
'  shall  be  made  unless  at  least  two  surr'eys 
connected  with  each  other  can  be  obtained. 
(4)  The  surreys  must  be  delineated  on  a 
map  or  maps  to  be  deposited  in  the  general 
land  office  with  the  field  notes,  after  which 
the  commissioner  will  number  the  surveys 
In  regular  order,  from  one  up  to  the  full 
number  in  the  county  or  land  district,  and 
report  the  result  to  the  surveyor,  who  will 
enter  the  same  upon  his  map  and  records. 
(The  surveyor  may,  as  a  matter  of  conven- 
ience, number  the  sur\'ey  temporarily  in  pen- 
cil on  the  map  and  field  notes.)  (5)  The 
even  numbers  will  be  reserved  to  the  state, 
and  the  odd  numbers  go  to  the  company. 
In  counting  the  sections,  a  fraction  of  more 
than  820  acres  will  be  regarded  as  a  whole 
section,  and  two  fractions  of  lees  than  320 
acres  will  be  counted  as  one  section.  In 
testimony  whereof,  I  hereto  set  my  hand 
and  affix  the  seal  of  said  office  this  15tb 
day  of  August,  A.  D.  1860.  Francis  M. 
White,  Commissioner.    [Seal.] 

"Note.  This  certificate  is  to  be  returned  to 
the  general  land  office  as  other  certificates 
are  upon  which  .surveys  are  made.  If  only 
a  part  Is  located  In  one  county,  and  the 
company  wishes  to  locate  the — : —    " 

The  records  of  the  general  land  office  at 
Austin  show  that  nearly  all  lands  that  were 
patented  under  location  made  for  the  Wash- 
ington County  Railroad  Company  were  by 
virtue  of  separate  certificates,  of  640  acres, 
to  be  issued  to  said  railroad  company. 

Defendant  In  error  Ella  B.  Walker,  prior 
to  March  1,  1898,  but  subsequent  to  the  Is- 
suance of  the  Day  I^nd  &  Cattle  Company's 
patent,  upon  which  plaintlfts  in  error  rely 
for  title,  in  1897  made  application  to  the 
commissioner  of  the  general  land  office  of 
Texas  for  the  purchase  of  said  state  section 
No.  10,  and  on  March  1,  1898,  the  8e<;tlon 
was  duly  awarded  to  her.  In  pursuance  of 
ber  application  and  award,  Ella  B.  Walker 
has  continued  to  pay  all  Installments  of 
principal  and  Interest  as  the  same  accrued 
In  accordance  with  the  regulations  and  rules 
made  by  the  commissioner  of  the  general 
land  office  under  the  law.  The  act  of  Feb- 
ruary 2,  1856,  incorporating  the  Washington 
County  Railroad  Company  (4  Gammell's 
Laws,  p.  351),  provides  "that  this  company 
shall  be  subject  to  the  provisions  and  be  en- 
titled to  the  benefits  of  any  general  laws 
which  have  been  or  may  be  enacted  by  the 
state  regulating  or  encouraging  the  build- 
ing of  railroads." 

Opinion. 

Section  2,  art  7,  of  the  constitution  of 
1876,  sets  apart  and  appropriates  for  the 
support  of  public  schools  "all  alternate  sec- 
tions of  land  reserved  by  the  state  out  of 


grants  heretofore  made  or  that  may  here- 
after be  made  to  railroads  or  other  corpo- 
rations of  any  nature  whatsoever."  Sectlou 
1  of  the  act  of  February  3,  1883.  Is  as  fol- 
lows: "Be  it  enacted  by  Uie  legislature  of 
the  state  of  Texas:  That  any  and  all  pub- 
lic lands  heretofore  surveyed  by  railroads  or 
corporations,  or  any  company,  or  any  persoa 
in  this  state,  for  the  benefit  of  the  publie 
free  schools  of  this  state,  by  virtue  of  an.r 
certificate,  valid  or  invalid,  void  or  voidablf. 
be  and  the  same  are  hereby  declared  to  ht 
lands  belonging  to  the  public  free  schools 
of  this  state."    Laws  1883.  p.  4. 

It  Is  contended  by  plaintiffs  In  error,  un- 
der their  first  assignment,  that  there  wis 
at  no  time  any  authority  In  law  to  issue  a 
land  certificate  to  the  Washington  Countj- 
Railroad,  and  hence  any  location  or  surve.v 
purporting  to  have  been  made  for  the  bene- 
fit of  the  state  by  virtue  of  a  certificate  is- 
sued to  the  Washington  County  Railroad 
Company  was  void.  In  view  of  the  con- 
stitutional and  legislative  provisions  above 
quoted,  we  deem  it  unnecessary  to  pass  up- 
on the  correctness  of  this  contention  or  ilie 
propositions  under  the  assignment  In  which 
it  Is  asserted.  The  land  embraced  In  se<.'- 
tlon  10  was,  prior  to  and  subsequent  to  iu 
location  and  survey  by  virtae  of  the  certifi- 
cate, the  property  of  the  state  of  Texas, 
whose  title  to  it  did  not  depend  upon  the 
validity  of  the  certificate  by  virtue  of  which 
it  was  located  and  severed  from  the  public 
domain  of  Texas.  When  by  the  location  and 
survey  It  was  separated  from  the  unappro- 
priated public  lands.  It  was,  perforce  of  the 
constitution,  set  apart  and  appropriated  for 
the  support  of  public  schools;  and  when  so 
appropriated  It  was  consecrated  to  such  use. 
and  could  not  by  any  officer  of  the  state  or 
its  legislature  be  diverted  therefrom.  It 
was  in  obedience  to  this  constitutional  pro- 
visions that  the  legislature  declared  it  to 
belong  to  the  public  free  schools  of  this 
state,  when  surveyed  therefor  by  the  rail- 
road, "by  virtue  of  any  certificate,  valid  or 
invalid,  void  or  voidable"  The  certificate 
was  either  valid  or  invalid,  void  or  voidable. 
In  either  event,  whatever  may  have  been  its 
effect  upon  the  railroad  survey,  the  location 
of  the  alternate  state  sections  became  land 
of  the  public  free  schools  of  the  state. 
Though  It  may  be  of  interest  to  parties 
claiming  the  railroad  sections  issued  by  cer- 
tificates to  the  Washington  County  Railroad 
Company  to  know  whether  such  certificates 
weee  valid  or  invalid,  void  or  voidable,  in 
this  case  it  is  immaterial,  and  a  matter  of 
no  moment  whatever.  The  section  Involved 
having  been  surveyed  and  located  by  virtue 
of  the  certificate,  and  being  the  property  of 
the  public  schools.  It,  In  effect  become  -ni- 
tled  lauds."  within  the  purview  of  seciitm  i 
art  14,  of  the  constitution,  and  was  held  in 
trust  by  the  state  for  the  purpose  for  wblcli 
it  was   "set  apart  and  appropriated."  and 
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could  only  "be  sold  under  sucb  regulattons, 
at  sucb  times,  and  ou  sucb  tervaa  as  migbt 
be  prescribed  by  law."  Section  4,  art.  7, 
Const  1876.  Tberefore  tbe  patent  nnder 
wblcb  plaintiffs  In  error  claim,  bavbig  been 
Issued  upon  a  location  and  survey  made  sub- 
sequent to  tbe  appropriation  of  tbe  land  for 
the  support  of  public  scbools.  Is  violative  of 
the  trust  of  tbe  state,  in  derogation  of  its 
laws  and'  constitution,  illegal,  and  void  as 
to  tbe  section  of  land  in  controversy.  No 
title  whatever  having  been  conferred  by  the 
patent  to  tbe  Day  Land  &  Cattle  Company, 
none  could  pass  from  it  to  plaintiffs  In  er- 
ror; and  the  land  having  been  sold  to  Mrs. 
Walker,  one  of  defendants  in  error,  aa  school 
lands,  "nnder  such  regulations,  at  such 
times,  and  on  such  terms  as  are  prescribed 
by  law,"  she  has  the  superior  title,  and  can- 
not be  ousted  of  her  possession  by  plaintiffs 
In  error,  who  have  no  title  whatever  to  tbe 
land  in  controversy. 
The  Judgment  is  affirmed. 


VERSCHOYLE   ▼.   DARRAGH    et   al. 

(Court  of  CSvil  Appeals  of  Texas.     April  8, 

1902.) 

NBW  TRIAL— SHOWING  OF  CAU8B. 

Defendant's  motion  for  a  new  trial,  nei- 
ther she  nor  her  counsel  having  been  present 
at  the  first  trial,  is  properly  denied,  counsel's 
absence  b^ng  accounted  for  on  the  ground 
that  he  was  dck,  there  being  no  agreemeut 
for  continuance,  it  not  being  alleged  that  be 
did  not  know  the  case  was  set  for  triaL  or 
that  the  court  knew  of  his  sickness,  and  be 
having  been  on  tbe  streets  just  before  the 
Uial. 

Appeal  from  Dallas  county  court;  Ed.  S. 
Lauderdale,  Judge. 

Action  by  H.  W.  Darragh  against  M.  B. 
Verschoyie.  There  was  Judgment  against 
defmdant  after  she  had  vouched  in  several 
parties,  and  she  appeals.    Affirmed. 

W.  T.  Strong  and  Moroney  &  Love,  for 
appellant    Harry  P.  Lawther,  for  appellees. 

FLY,  J.  Appellee,  Darragh,  sued  appel- 
lant In  the  Justice's  court  to  recover  the  sum 
of  (168.80,  and  foreclosed  a  lien  on  certain 
furniture  for  which  the  sum  sued  for  was 


due.  The  Justice  of  the  pence  having  ren- 
dered Judgment  for  appellee,  the  cause  was 
appealed  to  the  county  court  In  that  court 
appellee,  Darragh,  sued  out  a  writ  of  seques- 
tration, which  was  levied  on  the  furniture. 
Appellant  pleaded  in  reconvention  damages 
resulting  from  the  writ  of  sequestration, 
and  vouched  in  William  Kelley,  T.  W.  Pit- 
cock,  and  J.  O'Hara,  tbe  sureties  on  the  seq- 
uestration bond.  The  cause  was  tried  by 
Jury,  appellant  not  being  present  in  person 
or  by  attorney,  and  the  Jury  was  Instructed 
to  return  a  verdict  In  favor  of  Darragh  for 
tbe  sum  of  $150.80,  and  for  foreclosure  of  a 
lien  on  the  furniture,  and  to  also  return  a 
verdict  in  favor  of  Kelley  and  Pltcock  on  the 
case  In  reconvention.  O'Hara  was  lost  sight 
of  In  tbe  charge  and  Judgment  Upon  hear- 
ing the  motion  for  new  trial,  the  court  re- 
formed the  Judgment  so  as  to  dismiss  the 
suit  in  reconvention  as  against  Darragh  and 
his  sureties,  and  struck  out  that  portion  of 
the  Judgment  adjudicating  the  matters  set 
up  in  reconvention.  We  are  unable  to  see 
how  appellant  is  in  any  manner  injured  by 
the  action  of  the  court  in  correcting  tbe  judg- 
ment. The  correction  left  appellant  lu  tbe 
same  condition  she  would  have  been  in  bad 
the  original  Judgment  dismissed  her  plea  in 
reconvention  for  want  of  prosecution. 

The  only  question  of  any  Importance  pre- 
sented is,  did  tbe  court  err  in  overruling  the 
motion  for  a  new  trial?  Appellant  may 
have  bad  a  good  defense  and  good  ground 
for  a  recovery  In  reconvention,  but  neither 
she  nor  her  counsel  was  present  and  his 
absence  is  accounted  for  on  the  ground  that 
he  was  sick.  There  was  no  agreement  to 
continue,  the  only  agreement  being  that  the 
pleadings  should  be  amended  before  trial. 
There  is  no  allegation  that  the  attorney  did 
not  know  that  the  case  was  set  for  trial,  nor 
that  tbe  court  was  In  any  manner  advised  of 
his  sickness,  and  it  was  shown  that  the  at- 
torney was  on  tbe  streets  of  Dallas  Just  be- 
fore the  case  was  tried.  The  motion  for 
now  trial  was  without  merit,  and  was  prop- 
erly overruled.  Strippelmann  v.  Clark,  11 
Tex.  206;  Freeman  v.  Neyland.  23  Tex.  530; 
Browning  v.  Pumphrey,  81  Tex.  163,  16  S. 
W.  870. 

The  Judgment  Is  affirmed. 
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MEMOBANDUM  DECISIONa 


GILL  ▼.  MALLORT.  WILKINS  ▼.  DUF- 
FY. (Court  of  Appeals  of  Kentucky.  April  29, 
1902.)  Appeal  from  circuit  court,  Todd  county. 
"Not  to  be  officially  reported."  Motions  to 
docket  and  advance  and  for  8ubp<£na  duces 
tecum.    Granted.    B.  B.  Petrie,  foe  appellants. 

GUFFY,  O.  J.  The  appellants'  motion  to 
docket  and  advance  these  cases  is  sustained 
for  the  reasons  Eiven  in  the  opinion  in  Graham 
V.  Graham  (rendered  this  day)  ii7  S.  W.  1004. 
It  is  also  ordered  that  these  cases  be  consoi.- 
dated  and  heard  together.  A  subpcena  duces 
tecum  ia  awarded  for  the  clerk  of  the  Todd 
circuit  court  to  transmit  to  this  court  the  orig- 
inal depositions,  ballots,  and  petitions  for  nomi- 
nation, and  certificates  of  nomination  filed  and 
used  upon  the  trial  of  these  cases  in  the  cir- 
cuit court.  Appellants  and  appellees  are  given 
10  days  to  file  briefs. 


AYRES  V.  KINO  et  al.  (Supreme  Coxat  of 
Missouri,  Division  No.  1.  March  29,  1902.)  Ap- 
peal from  circuit  court,  Audrain  county;  B.  M. 
Hughes,  Judge.  Suit  by  Thomas  J.  Ayres,  re- 
ceiver of  the  Bowling  Green  Bank,  against  A. 
A.  King  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.  Affirmed.  E.  W.  Major  and 
J.  D.  Hostettcr,  for  appellant.  P.  H.  Collen 
and  I.  C.  Dempsey,  for  respondents. 

VALLIANT,  J.  This  suit  is  the  same  in 
character,  the  parties  are  the  same,  and  the 
facts  are  the  same  as  in  the  case  of  Ayres  v. 
King  (No.  10,072,  Just  decided)  67  S.  W.  558, 
except  that  the  real  estate  sought  to  be  sub- 
jected to  partition  in  this  case  consists  of  two 
lots  in  the  town  of  Vandalia,  in  Audrain  county, 
which  are  of  the  value  of  SLbout  $2,300,  where- 
of the  plaintiff,  as  purchaser  under  his  execution 
of  the  interest  of  James  E.  King,  claims  an 
undivided  one-nlntli.  These  lots  were  included 
in  the  inventory  on  which  the  relative  amounts 
of  James  E.  King's  interest  in  the  estate  and 
his  indebtedness  to  the  estate  were  calculated ; 
and  the  fact  is  here,  as  it  was  In  the  case 
above  mentioned,  that  bis  indebtedness  is  several 
times  as  much  as  his  share,  and  therefore  the 
plaintiff,  claiming  under  him  through  the  sher- 
iff's sale,  has  no  substantial  interest  in  the  land. 
The  judgment  in  this  case,  however,  was  for  the 
defendants,  and  therefore,  for  the  reasons  given 
in  the  opinion  in  the  former  case,  the  judgment 
is  affirmed.    All  concur. 


CITY  or  ST.  LOUIS  v.  SCUEFB.i  (Su- 
preme Court  of  Missouri.  Feb.  19,  1902.)  In 
banc.  Appeal  from  St.  Louis  court  of  criminal 
correction;  David  Murphy,  Judge.  Action  for 
a  fine  by  the  city  of  St.  Louis  against  Bernard 
Schefe.  From  a  judgment  in  the.  court  of  crim- 
inal correction  fining  defendant  $100,  be  ap- 
peals. Affirmed.  H.  N.  Fickeissen,  for  appel- 
lant.   Chas.  W.  Bates,  for  respondent. 

GANTT,  J.  This  is  an  action  by  the  city  of 
St.  Louis  to  recover  a  fine  of  ?5(X)  for  a  viola- 
tion of  section  6  of  an  ordinance  of  said  city, 
•No.  18,407,  providing  that  no  person  within  the 
limits  of  said  city  shall  thereafter  erect,  build, 
or  maintain  a  dairy  or  cow  stable,  without  hav- 
ing first  received  permission  to  to  do  by  proper 
ordinance.  The  cause  was  tried  on  an  agreed 
statement  of  facts,  and  defendant  was  fined 
$100  by  the  court  of  criminal  correction.  As  he 
challenged  the  constitutionality  of  the  ordinance, 
tlie  appeal  was  sept  to  this  court  AH  the  ques- 
tions raised  in  argument  and  brief  have  l>eeu 

'  Rehearing  denied. 


passed  on  In  the  case  of  City  of  St.  Louis  t. 
Fisher,  67  S.  W.  872,  which  was  heard  at  the 
same  time.  For  the  reasons  assigned  in  the 
opinion  this  day  rendered  in  that  case,  the  judg- 
ment of  the  court  of  criminal  correction  is  af- 
firmed. All  concur,  except  SHERWOOD,  J., 
who  dissents. 


COLBUBN  T.  YANTIS  et  al.i  (Supreme 
Court  of  Missouri,  Division  No.  L  Vdt.  19, 
19020.  Appeal  from  circuit  court,  Ckaa  coun- 
ty;  W.  W.  Wood,  Judge.  Ejectment  by  D.  M. 
(3olbum  against  S.  A.  Yantls  and  others.  From 
a  judgment  in  favor  of  the  plaintiff,  the  defend- 
ants appeal.  Reversed.  Chas.  H.  Winston,  for 
appellants.  Oivan  &  Glenn  and  Jas.  T.  Bnmey, 
for  appellee. 

MARSHALL,  J.  This  is  an  action  in  eject- 
ment to  recover  possession  of  certain  land  in 
Cass  county.  It  is  the  aftermath  of  the  at- 
tachment suit  of  Scofield  V.  Walter,  considered 
in  the  case  of  Walter  v.  Scofield  (just  decid- 
ed) 67  S.  W.  276.  The  plaintiff  is  the  Golborn 
to  whom  Strother  &  Scott  conveyed  the  land 
conveyed  to  Strother  by  the  sheriff's  deed  un- 
der the  sale  in  the  attachment  suit  of  Scofield 
V.  Walter.  The  defendants  are  the  said  Walter 
and  Yantis  and  others,  the  tenants  of  Walter 
in  possession.  The  plaintiff  has  no  title  except 
that  based  upon  the  sale  in  attacliment  case 
aforesaid.  Inasmuch  as  it  has  already  been  ad- 
judged in  Walter  v.  Scofield,  to  which  case  tbe 
plaintiff  herein  was  a  party,  that  the  judgment 
m  the  attacliment  case  was  void,  and  that  tbe 
sheriffs  deed  to  Strother  and  the  deed  from 
Strother  to  Scott  and  the  deed  from  Strother  & 
Scott  to  Colbum,  this  plaintiff,  conveyed  no  ti- 
tle, it  is  only  necessary  in  this  case  to  reverse 
the  judgment  of  the  circuit  court  in  favor  of  the 
plaintiff,  and  to  remand  this  case  to  that  court, 
with  directions  to  set  aside  its  said  judgment 
and  to  enter  a  judgment  in  favor  of  tbe  de- 
fendants herein ;  and,  if  the  plaintiff  herein  has 
been  put  into  possession  under  the  said  judg- 
ment, the  said  circuit  court  is  further  directed  to 
issue  its  writ  in  favor  of  the  defendants  and 
against  the  plaintiff,  and  whomsoever  is  in  pos- 
session of  the  premises,  restoring  tbe  possession 
to  the  defendants  and  ousting  the  plaintiff  and 
all  other  persona,  claiming  by,  through,  or  under 
him  from  such  possession,  and  a  further  Judg- 
ment in  favor  of  the  defendants  for  all  costs 
in  this  case.    All  concur. 


KING  et  al.  v.  AYRES.  (Supreme  Court  of 
Missouri,  Division  No.  1.  March  28,  1902.) 
Appeal  from  circuit  court,  Audrain  county  ;  E. 
M.  Hughes,  Judge.  Action  by  A.  A.  King  and 
others  against  Thomas  J.  Ayres,  receiver,  etc. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals. Reversed.  EX  W.  Major  and  J.  D.  Hos- 
tetter,  for  appellant.  P.  H.  Cullen  and  L  C 
Dempsey,  for  respondents. 

VALLIANT,  J.  This  case  U  the  same  In  all 
respects  as  the  case  of  Ayres  v.  King  (No.  10,- 
075,  just  decided)  67  S.  W.  6S6,  except  that 
the  parties  are  reversed.  The  plaintiffs  in  this 
were  tbe  defendants  in  that,  and  the  defendant 
here  was  the  plaintiff  there.  The  Judgment  was 
for  the  plaintiffs  in  this  suit,  that  eadi  was  en- 
titled to  one-eighth  of  the  land  and  the  defend- 
ant to  none,  and  an  order  of  sale  for  partition 
was  made,  from  which  the  defendant  appeals. 
Since  it  appears  from  the  record,  as  pointed  out 
in  the  opinion  in  the  first  of  these  three  cases. 


'  Rehearing  denied. 
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that  there  ia  a  prooeeding  pending  in  the  pro- 
bate court  looking  to  a  Bale  of  the  lands  of  the 
estate  for  the  payment  of  debts,  that  court 
should  be  left  free  to  exercise  its  jurisdiction 
07er  that  proceeding,  without  being  embarrassed 
by  the  proceeding  in  this  case.  The  learned  trial 
jndge  who  rendered  the  decree  in  this  case  ap- 
preciated that  fact,  as  reference  to  a  recital 
in  his  decree  will  show,  but  felt  constrained 
to  render  the  decree,  because,  as  the  recital 
shows,  the  question  was  not  raised  by  either 
party.  The  judgment  is  therefore  reversed,  and 
tbe  cause  remanded  to  the  circuit  court,  with 
directions  to  retain  the  cause,  but  suspend  judg- 
ment until  the  administration  is  closed  in  the 
probate  court,  or  until  the  court  is  satisfied  that 
the  land  will  not  be  needed  to  pay  debts  of  the 
estate,  and  then  proceed  as  the  exigencies  of 
the  case  may  require.    All  concur. 


STATE  T.  BIGK.i  (Simreme  Court  of  Mis- 
souri, Division  No.  2.  Feb.  4,  1902.)  Ap- 
I>eal  from  St.  Louis  court  of  criminal  correc- 
tion :  Willis  H.  Clark,  Judge.  John  Bick  was 
ronvicted  of  counterfeiting  a  trade-mark,  and 
he  appeals.  Reversed,  and  defendant  dischar- 
ged. Thoa.  P.  Bashaw,  for  appellant  The 
Attorney  General  and  Jerry  M.  Jeffries,  for  the 
State. 

BURGBSS,  J.  This  is  a  companion  case  to 
the  case  of  State  v.  Thierauf  (decided  at  the 
present  term)  67  S.  W.  292;  the  only  material 
difference  being  that  in  this  case  the  principal 
is  the  defendant,  while  in  the  Thierauf  Case 
he  was  defendant's  clerk  or  empIoy&  The  in- 
dictments with  this  exception  are  almost  ex- 
actly alike ;  and,  for  the  same  reasons  expressed 
in  that  case,  the  indictment  in  the  case  in  hand 
is  held  to  be  invalid,  the  judgment  reversed,  and 
tbe  defendant  discharged.    Ail  concur. 


WISKER  et  al.  ▼.  SPRING  AVB.  REALTY 
CO.  (Supreme  Court  of  Missouri,  Division  No. 
].  March  12, 1002.)  Appeal  from  circuit  court, 
St.  Louis  county;  Rudolf  Hinel,  Judge. 
Ejectment  by  Aubrey  L.  Wisker  and  others 
against  the  Spring  Avenue  Realty  Company. 
From  a  judgment  in  favor  of  defendant,  plain- 
tiffs appeal.  Affirmed.  Thos.  B.  Crews  and 
Wm.  S.  Shirk,  for  appellants.  Kidd  &  Davis 
and  Stewart,  (junningham  &  Eliot,  for  respond- 
ent. 

MARSHALL,  J.  Ejectment  for  it/«o  of  lots 
9,  11,  and  12  of  subdivision  of  Walton  estate 
in  United  States  survey  No.  2,4G1.  This  case 
is  identical  with  the  case  of  Wisker  v.  Rische 
(just  decided)  67  S.  W.  218,  except  as  to  the 
land  involved.  It  involves  a  part  of  the  residue 
of  tbe  estate  of  Charlotte  Lay,  embraced  in  the 
sixth  paragraph  of  her  will.  What  is  said  in 
Wisker  v.  Rische  is  equally  applicable  to  this 
case.  It  follows  that  the  judgment  of  tbe  cir- 
cuit court  is  affirmed.  All  concur,  except  VAL- 
LIANT,  J.,  absent. 


STATE  V.  DENNIS.  (Court  of  Appeals  of 
St.  Louis,  Mo.  April  15,  1902J  Appeal  from 
circuit  court,  Butler  county;  James  L.  Fort, 
Jndge.  John  Dennis  was  convicted  of  a  viola- 
tion of  the  liquor  laws,  and  appeals.  Affirm- 
ed. Wear  ft  Thomasson  and  Geo.  Worthen. 
for  appellant.    D.  W.  Hill,  for  the  State. 

GOODB,  J.  The  only  assignments  of  error 
which  merit  attention,  in  our  opinion,  in  this 
case,  are  the  same  as  those  which  were  discuss- 
od  and  determined  in  State  v.  Patton  (Mo.  App. 
St.  L.:  Na  8,511,  not  yet  officially  reported) 
67  S.  W.  970,  and  State  v.  Lucas  (Mo.  App. 
St.  L.;  No.  8.505.  not  yet  officially  reported) 

■  RelMsrlng  denied. 


Id.  971;  and  the  Judgment  in  this  case  is  af- 
firmed for  the  reasons  given  in  the  opini<Ki8  in 
those  cases.    Ali  concur. 


STATE  V.  WEBER.  ((3ourt  of  Appeals  of 
St.  Louis,  Mo.  April  15,  19020  Appeal  from 
circuit  court,  Butler  county;  James  L.  Fort, 
Judge.  Charles  H.  Weber  was  convicted  of 
crime,  and  appeals.  Affirmed.  Wear  ft  Thom- 
asson, for  appellant    D.  W.  Hill,  for  the  State. 

600DE,  J.  The  only  assignments  of  error 
which  merit  attention,  in  our  opinion,  in  Uiis 
case,  are  the  same  as  those  which  were  discuss- 
ed and  determined  in  State  v.  Patton  (Mo.  App. 
St  L.;  not  yet  officially  reported.  No.  8,511) 
67  S.  W.  970,  and  Sute  v.  Lucas  (Mo.  App. 
St.  L.;  not  yet  officially  reported.  No.  8,505) 
Id.  971 ;  and  the  judgment  in  this  case  is 
affirmed  for  the  reasons  given  in  the  opinions 
in  those  cases.    A|l   concur. 


BELLINGER  ▼.  STATE.  «3oart  of  Crim- 
inal Appeals  of  Texas.  April  16,  1002.)  Ap- 
geal  from  district  court  Bexar  county;  John 
[.  Clark,  Judge.  John  Bellinger  was  convicted 
of  crime,  and  appeals.  Affirmed.  Robt  A. 
John,  Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  AppeUant  was  convicted 
of  an  assault  with  intent  to  murder,  and  his 
punishment  assessed  at  confinement  in  the  peni- 
tentiary for  a  term  of  four  years;  hence  tliis 
appeaL  There  is  neither  a  statement  of  facts 
nor  bill  of  exceptions  in  tbe  record;  nor  does 
the  motion  for  new  trial  complain  of  the  charge 
of  tbe  court.  The  indictment  is  in  proper  form. 
No  error  appearing  in  the  record,  the  judgment 
is  affirmed. 


Ex  parte  CRAIG.  (Court  of  Criminal  Ap- 
peals of  Texas.  April  16,  19020  Appeal  from 
district  court  Harris  county;  .1.  K.  P.  Gillas- 
pie,  Jndge.  Application  for  a  writ  of  habeas 
corpus  by  W.  A.  Craig.  From  the  judgment  re- 
manding him  to  jail  without  bail,  he  appeals. 
Judgment  reversed,  and  amount  of  bail  fixed. 
J.  M.  Gibson,  for  appellant  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

BROOKS,  J.  Appellant  sued  out  a  writ  of 
habeas  corpus  before  the  Honorable  J.  K.  P. 
OUIaspie,  judge  of  the  criminal  district  court 
of  Harris  county,  being  held  under  a  charge  of 
murder,  and  upon  the  hearing  whereof  he  was 
remanded  to  Jail  without  bond,  from  which 
judgment  he  appeals.  After  a  careful  review 
of  the  evidence  adduced,  we  are  of  opinion  that 
appellant  is  entitled  to  bail  in  the  sum  of 
$2,500,  and,  upon  giving  bond  in  said  sum  in 
accordance  with  the  law,  appellant  is  ordered 
to  be  released.  The  judgment  is  reversed  in 
accordance  herewith. 


KINO  T.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  Mardt  5,  1902.)  Appeal  from 
district  court  Johnson  county;  W.  Foindexter, 
Judge.  George  King  was  convicted  of  burglary, 
and  he  appeals.  AfBrmed.  Robt  A.  John, 
Asst  Atty.  Gen.,  for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  burglary,  and  his  punishment  assessed  at 
three  years'  confinement  in  the  penitentiary. 
There  are  n9  bills  of  exception  in  the  record, 
and  the  motion  for  new  trial  presents  no  crit- 
icisms of  the  charge  of  the  court.  We  have 
examined  the  record  carefully,  and  are  of  opin- 
ion that  the  evidence  fulW  sustains  the  convic- 
tion.   The  judgment  Is  amrmed. 

THOMAS  V.  STATE.  (Court  of  CJrimlnal 
Appeals  of  Texas.  April  16,  1002.)  Appeal 
from  district   court  Bexar  county;    John   H. 
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Clark,  Judge.  Henry  Thomas,  alias  Will 
Thomas,  alias  Obristmas,  was  convioted  of 
crime,  and  appeals.  AfBrmed.  Robt  A.  John, 
Asst.  Atty.  Geo.,  for  the  State. 

HENDEKSON,  J.  Appellant  was  convicted 
of  assault  with  intent  to  commit  rape,  and  his 
punishment  assessed  at  confinement  in  the  pen- 
itentiary for  a  term  of  25  years.  There  is  no 
statement  of  facts  nor  lull  of  exceptions  in  the 
record,  nor  does  the  motion  for  new  trial  com- 
plain of  the  charge  of  the  court  There  being 
no  error  in  the  record,  the  judgment  is  afBrmed. 


YOUNG  V.  STATE.  (Court  of  Criminal  Ap- 
peals of  Texas.  March  12,  1902.)  Appeal  from 
district  court,  Palo  Pinto  county;  W.  J.  Ox- 
ford, Judge.  Mark  Young  was  convicted  of 
rape,  and  appeals.  Affirmed.  W.  H.  Fenix, 
for  appellant.  Kobt.  A.  John,  Asst.  Atty.  Qen., 
for  the  State. 

HENDERSON,  J.  Appellant  was  convicted 
of  rape  upon  a  girl  under  the  age  of  15  years, 
and  his  punishment  assessed  at  confinement  in 
the  penitentiary  for  a  term  of  5  years;  hence 
this  appeal.  Tnere  is  no  bill  of  exceptions  in 
the  record.  The  only  complaint  urged  by  ap- 
pellant is  that  the  evidence  does  not  sustain 
the  conviction.  In  our  opinion  the  testimony  is 
sufficient.  The  judgment  is  accordingly  af- 
firmed. 


GULF,  O.  &  S.  F.  R.  CO.  T.  HENDERSON 
et  al.  (Oourt  of  Civil  Appeals  of  Texas.  March 
26,  190Q.)  Appeal  from  Milam  county  court; 
R.  B.  Fool,  Judge.  Action  by  Henderson  & 
Tompkins  against  the  Gulf,  Colorado  &  Santa 
F6  Railway  Company.  There  was  a  judgment 
forplaintiif,  and  defendant  appeals.  Affirmed. 
J.  W.  Terry,  J.  M.  Ralston,  and  F.  J.  &  R.  C. 
Duff,  for  appellant.  Henderson,  Streetman  & 
Freeman,  for  appellee. 

KEY,  J.  All  the  questions  presented  in  ap- 
pellant's brief  have  received  due  consideration 
by  this  court,  and  our  conclusion  is  that  no 
error  is  shown.    Judgment  affirmed. 


LAKEVIBW  LAND  CO.  T.  SAN  ANTONIO 
TRACTION  CO.  (Court  of  CivU  Appeals  of 
Texas.  March  19,  1902.)  Appeal  from  district 
court,  Bexar  county;  J.  L.  Camp,  Judge.  Ac- 
tion by  the  Lakeview  Land  Company  against 
the  San  Antonio  Traction  Company.  F^om  a 
judgment  for  defendant,  plaintiS  appeals.  Re- 
versed. Jaa.  Routledge,  Wm.  Aubrey,  and  Kel- 
ler &  Williams,  for  appellant.  Houston  Broa 
and  R.  J.  Boyle,  for  appellee. 

FLY,  J.  Chief  Justice  JAMES  being  disqual- 
ified in  this  case,  and  the  other  members  of 
the  court  being  unable  to  agree  on  the  question 
as  to  whether  the  contract  made  by  the  vendor 
of  appellant  with  the  San  Antonio  Street  Rail- 
way Company  gave  a  right  appurtenant  and 
belonging  to  the  land  bought  by  appellant, 
we  certified  a  question  to  the  supreme  court 
which  was  deemed  sufficient  to  elicit  an  opin- 
ion on  the  question.  The  supreme  court,  how- 
ever, did  not  so  consider  it,  and  delivered  an 
opinion  (66  S.  W.  766)  on  the  power  of  appe- 
lant to  buy  the  rights  of  the  New  England 
Land  Company  without  a  permit  to  do  business, 
such  purchase  having  been  made  in  New  York, 
and  on  the  question  as  to  whether  the  rights 
under  the  contract  passed  by  a  transfer  of  the 
contract.  While  the  opinion  of  the  supreme 
court  leaves  undecided  the  only  point  on  which 
the  members  of  this  court  disagreed,  still,  un- 
der the  allegations  of  the  petition,  their  opinion 
necessitates  a  reversal.  The  judgment  is  re- 
versed, and  the  cause  remanded;  the  clerk  be- 
ing instructed  to  accompany  the  mandate  to 
the  lower  court  with  the  opinion  of  the  supreme 
court.    Reversed  and  remanded. 


LOFTIN  V.  SLEET,  i  (Court  of  aril  Appeal* 
of  Texas.  April  3,  1902.)  Appeal  from  district 
court,  Nacogdoches  county;  Tom  C.  Davis, 
Jud^e.  Trespass  to  try  title  by  L«wrence  Sleet 
against  Bob  Loftin.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed.  Ingraham,  Bat- 
clifC  &  Huston  and  Dial  &  Chesnutt,  for  appel- 
lant. Branch,  Matthews,  Harris  &  Beesoa.  for 
appellee. 

GARRETT,  O.  3.  This  was  an  action  of 
trespass  to  try  title,  brought  by  the  appellee 
against  the  appellant  for  the  recovery  of  a  lot 
in  the  tovim  of  Nacogdoches.  On  November  1, 
1892,  the  appellant  entered  into  a  written  con- 
tract with  George  Witkorn  for  the  purrfiaae  of 
the  lot  in  controversy,  by  which  he  nndertook  to 
pay  Witkorn  the  purchase  money  aa  therein 
stipulated,  and  Witkorn  obligated  himself  to 
convey  the  land  to  Loftin  when  payment  was 
made.  The  appellant,  having  failed  to  meet 
his  ijayments,  procured  W.  U.  Perkins  to  take 
up  his  obligation,  and  Witkorn,  at  their  request, 
on  January  22,  1807,  conveyed  the  land  to  Per- 
kins, who  agreed  to  convey  the  lot  to  appel- 
lant on  repaymeot  of  the  money,  with  interest. 
Afterwards,  on  March  1,  1808,  W.  U.  Pei- 
kins  conveyed  the  lot  to  the  appellee  at  the  re- 
gnest  of  the  appellant,  and  the  appellee  paid 
Perkins  the  balance  due  him.  There  is  anf- 
ficient  evidence  to  support  the  finding  of  the 
jury  that  the  appellant  procured  the  convey- 
ance from  Perkins  to  Sleet  for  the  purpose  of 
discharging  his  debt  for  the  purchase  money, 
and  that  the  deed  was  an  absolute  conveyance. 
The  wife  of  the  appellant  made  herself  a  party 
defendant  to  the  suit,  and  they  pleaded  that 
the  conveyance  by  Perkins  to  Sleet  was  in- 
tended only  as  security  for  the  balance  of  the 
purchase  money,  which  was  paid  by  Sleet  to 
Perkins  as  a  loan  to  Loftin;  that  the  lot  was 
their  homestead;  and  that  the  wife  had  not 
executed  any  con ti  act  with  respect  to  the 
transfer  thereof.  They  offered  to  pay  the  bal- 
ance of  the  purchase  money  when  the  amount 
could  be  ascertained,  and  prayed  judgment  for 
the  land.  It  appears  from  t^e  finding  of  the 
jury  that  the  husband  acted  in  good  faith  and 
without  any  intent  to  defraud  the  wife.  The 
finding  of  the  jury  was  that  the  deed  from  Per- 
kins to  Sleet  was  an  absolute  conveyance  of 
the  land,  made  at  the  request  of  Loftin,  in  or- 
der to  obtain  the  money  to  settle  his  debt  for 
the  purchase  money,  and  not  a  loan,  and  that 
he  acted  in  good  faith  with  respect  to  the  home- 
stead rights  of  his  wife;  and  it  is  supported 
by  the  evidence  and  is  approved  and  adopted 
by  this  court.  The  issues  were  correctly  sub- 
mitted by  the  court  below  in  the  charge  to  the 
jury,  and  there  was  no  error  in  lefusinK  the 
special  instructions  requested  by  the  defendants. 
Judgment  was  properly  entered  for  the  plain- 
tiff upon  the  verdict  as  returned  by  the  jury. 
The  judgment  will  be  affirmed.    Affirmed. 


MILO  et  al.  v.  NUSKB  et  al.  (Court  of  Civil 
Appeals  of  Texas.  March  11,  1002.)  App<»l 
from  district  court.  Waller  county;  Wells 
Thompson,  Judge.  Proceedings  for  the  allow- 
ance of  a  claim  by  Anna  Nuske  and  others 
against  the  estate  of  William  Mila  On  the  pro- 
test of  Emma  Milo  and  others,  the  claims  were 
disallowed  by  the  county  court,  and  claimants 
appealed  to  the  district  court,  where  the  appeal 
was  dismissed.  On  appeal  the  case  was  certi- 
fied by  the  court  of  civil  appeals  to  the  supreme 
court,  and  its  opinion  (66  S.  W.  544)  was  in  fa- 
vor of  the  court  below.  Affirmed.  H.  Paol 
Georgi  and  E.  P.  Turner,  for  appellants.  Tomp- 
kins &  !McDade,  for  appellees. 

PLEASANTS,  J.  The  only  question  raised 
by  this  appeal  was  whether  or  not  the  court 
below    erred    in   dismissing   appellants'    appeal 


1  Rehearing  denied. 
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from  an  order  of  the  county  court  of  Waller 
county,  made  in  the  administration  of  the  estate 
of  William  Milo,  deceased,  on  the  ground 
that  the  appeal  bond  was  not  filed  within  16 
days  from  the  entry  of  the  order  appealed  from. 
This  question  was  certified  by  us  to  the  sn- 
preme  court,  and  was  answered  by  that  court 
in  the  negatiTe.  See  Milo  t.  Nuske,  66  S.  W. 
544,  4  Tex.  Ct.  Rep.  113.  In  accordance  with 
the  opinion  of  the  supreme  court,  the  judgment 
of  the  court  below  will  be  affirmed,  and  it  ia 
80  ordered.    A£9rmed. 


STROUD  T.  HAWKINS  et  al.i  (Court  of 
OiTil  Appeals  of  Texas.  Feb.  1,  1002.)  Ap- 
peal from  district  court.  Hill  county;  Wm. 
Poindexter,  Judge.  Action  of  trespass  to  try 
title  bv  T.  M.  Stroud  against  T.  G.  Hawkins 
and  others.    From  a  judgment  for  defendants, 

SlaintifC  appeals.  AfiSrmed.  B.  T.  Jones,  Clark 
:  Bollinger,  and  Vaughan,  Works  &  Clarke, 
for  appellant.  A.  P.  McKinnon,  L.  A.  Carlton, 
and  vVear,  Morrow  &  Smithdeal,  for  appellees. 
TEMPLBTON,  J.  This  is  a  companion  case 
to  that  of  Stroud  t.  Hawkins  (decided  to-day) 
67  S.  W.  634.  The  two  cases  are  so  nearly 
similar  as  to  render  a  discussion  of  the  ques- 
tions raised  herein  unnecessary.  We  adopt  the 
conclusions  of  fact  and  findings  of  law  filed  by 
the  trial  jud^e.  We  think  that  the  judgment 
should  be  affirmed,  and  it  is  ao  ordered.  Af- 
firmed. 


TINSLBY  et  aL  v.  DANSBT."  (Court  of 
Civil  Appeals  of  Texas.  Feb.  1,  19O20  Appeal 
from  district  court,  Bosque  county;  Wm.  Poin- 
dexter, Judge.  Action  by  Thomas  Tinaley  and 
others  against  Jonathan  Dansby  and  others. 
From  a  judgment  in  faror  of  defendant,  plain- 
tiffs appeal.  Affirmed.  S.  H.  Lumpkin  and  N. 
J.  Wade,  for  api)ellants.  O.  L.  Lockett  and 
Wm.  M.  Knight,  for  appellee. 

HUNTER,  J.  This  suit  of  trespass  to  try 
title  was  filed  In  the  district  court  of  Bosque 
county  on  the  26th  day  of  September,  1884, 
by  Thomas  Tinsley  against  Jonathan  Dansby, 
.Amanda  Jacobs,  and  her  husband.  Perry  Jac- 
obs, to  recover  an  undivided  interest  of  195 
acres  in  the  Jothan  O.  Bullock  survey  of  one- 
third  of  a  league  of  land,  consisting  of  1,476 
acres,  located  on  Hogg  creek,  in  Bosque  county, 
Tex.  Amanda  Jacobs,  as  heir  of  Jonathan  O. 
Bullock,  joined  by  her  husband,  filed  a  cross 
petition  against  the  defendant  Dansby,  and 
claimed  as  such  heir  an  undivided  interest  of 
225  acres  in  the  said  survey,  and  joined  in 
the  prayer  of  plaintiff  to  recover  from  Dansby 

'  Writ  of  error  denied  by  aupreme  court  March 
20.  1902. 

'  Rebearing  denied  March  la,  1902. 


and  for  partition.  Dansby  pleaded  not  guilty, 
three  and  five  years'  statute  of  limitation,  and 
suggestions  of  improvements  made  in  good 
faith.  The  case  was  tried  first  in  1890,  and  re- 
sulted in  a  verdict  and  judgment  for  the  defend- 
ant Dansby,  from  which  an  appeal  was  taken  to 
this  court  where  it  was  reversed  in  1893  because 
Che  verdict  was  against  the  evidence  as  then  con- 
tained in  the  record,  but  the  case  was  not  report- 
ed.    It  was  again  tried  on  the  day  of 

•,  1901,  upon  much  more  testimony  taken 

by  defendant  after  the  reversal  of  his  judgment 
here,  and  again  resulted  in  a  verdict  and  judg- 
ment for  Dansby,  and  the  plaintiff  and  cross  pe- 
titioners have  again  appealed.  The  able  counsel 
for  appellants  state  in  their  brief  that  "the 
main,  if  not  the  sole,  issue  in  this  case,  is  the 
identity  of  the  Bullock  to  whom  was  granted  ' 
the  certificate  No.  560  in  1838,  and  approved 
by  the  land  board  in  1840,  on  which  the  patent 
was  issued  to  the  land  in  controversy.''  The 
appellants  contend  that  the  certificate  was  is- 
sued to  "Jonathan"  C.  Bullock,  a  married  man 
who  left  his  family  in  Rutherford  county,  Tenn., 
in  1833  or  1834,  and  settled  in  Texas,  in  or- 
der to  acquire  lands  for  them,  who  was  the 
father  of  Amanda  Jacobs  and  of  Tinsley's 
vendor;  that  the  erasure  of  the  letters  "ua'  in 
the  name  of  "Jonathan,"  by  running  a  pen 
two  or  three  times  through  them,  so  as  to  make 
the  name  "Jothan"  was  done  after  the  cer- 
tificate was  issued  and  delivered,  and  was  un- 
authorized; that  while  the  land  was  located  in 
1845,  and  patented  in  1846,  in  the  name  of 
Jothan  C.  Bullock,  the  equitable  title  thereof 
remained  in  Jonathan  O.  Bullock.  The  appel- 
lee contends  that  the  certificate  was  issued  to 
"Jotham"  C.  Bullock,  who  emigrated  to  Texas 
from  Khehobath,  Mass.,  on  the  30th  day  of 
September,  1834,  landing  on  Matagorda  Bay, 
Tex.,  on  the  30th  day  of  October,  1834,  and 
that  the  clerk  who  wrote  the  certificate  wrote 
his  name  "Jonathan"  by  mistake,  and  before 
it  was  signed  and  delivered  clianged  it,  upon 
being  informed  of  his  error,  by  running  his 
pen  through  the  letters  "na"  thereby  intending 
to  make  it  conform  to  the  grantee's  true  name, 
but  by  oversight  of  both  the  final  "n"  was  al- 
lowed to  remain  as  originally  written,  instead 
of  being  changed  to  "m."  We  conclude,  from 
the  evidence  contained  in  the  record,  in  refer- 
ence to  the  verdict  of  the  jury,  that  the  cer- 
tifi/;ate.  No.  560,  by  virtue  of  which  the  land 
iu  controversy  was  located  and  patented,  was 
issued  to  Jotham  C.  Bullock,  who  emigrated  to 
Texas  as  a  single  man  on  the  30th  day  of  Oc- 
tober, 1834,  from  Rhehobatb,  Man.,  and  that 
the  evidence  sustains  the  jury  in  so  finding, 
and  that  the  plaintiffs  are  therefore  not  enti- 
tled to  recover  herein.  We  have  examined  all 
the  assignments  of  error,  and  overrule  them  as 
being  without  merit;  and,  finding  no  errwr  in 
the  Judgment,  it  is  afSrmed. 


End  of  Cases  ik  Vou  67. 
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ABANDONMENT. 

Of  particular  penana  or  personal  reUuiont, 
See   •Husband  and  Wife,"  §  6. 

Q/'partteuIar  apedes  of  properly  or  ng?Us. 
See  "Homestead,"  f  4. 
Of  homestead,  see  "Homestead."  |  3. 
Turnpike    road,     see    "Turnpikes     and    Toll 
Roads,"  S  1- 

ABATEMENT  AND   REVIVAL 

Judgment  as  bar  to  another  action,  see  "Judg- 
ment," {  «. 

Kisht  of  action  by  or  against  personal  repre- 
Hentative,  see  "Executors  and  Administra- 
loi-s,"  {  7. 

f  1.  Deaili  of  vmrtj  ttnd  rwvlTal  o<  ««• 
tloa. 

Rev.  St.  art.  1246,  relating  to  the  abatement 
of  suits  where  plaintiff  dies,  held  not  to  prerent 
a  widow  from  prosecuting  in  her  own  name 
tres|>a8S  to  try  utle  instituted  by  her  deceased 
husband.— Yarbrongb  t.  De  Martin  (Tex.  Civ. 
A  pp.)  177. 

S  2.  WalTMP  of  groimdB  of  afeatement 
and  time  amd  manner  of  pleading 
la  seneral. 

Defendants  held  to  have  waived  objections, 
if  uny,  to  the  widow  prosecuting  an  action  in- 
stituted by  her  deceased  husband. — Yarbrongh 
V.  De  Martin  (Tex.  Civ.  App.)  177. 


ABDUCTION. 


See  "Sedaction." 

ABETTORS. 

Criminal   responsibilit.v.   see   "Criminal   Law," 
S  3. 

ABORTION. 

On  a  prosecution  for  an  attempt  to  procure 
in  abortion,  evidence  that  defendant  had  had 
ntercourse  with  the  prosecutrix,  and  was  the 
rather  of  her  unborn  child,  was  admissible  as 
•Midtng  to  prove  a  motive.— Fretwell  v.  State 
Tex.  Cr.  App.)  1021. 

On  a  prosecution  for  an  attempt  to  procure 
in  abortion,  evidence  to  the  effect  that  defend- 
mt  RugKested  to  others  to  have  carnal  inter- 
roiirse  with  the  prosecutrix  was  admissible. — 
Tretwell  v.  State  (Tex.  Cr.  App.)  1021. 

On  a  prosecution  for  an  attempt  to  procure 
in  abortion,  evidence  held  insufficient  to  show 
lint  the  means  actually  employed  were  calcu- 
nt<'d  to  produce  an  abortion. — Fretwell  v. 
?tJite  (Tex.  Cr.  App.)  1021. 

On  a  prosecution  for  an  attempt  to  procure 
in  abortion,  an  instruction  correctly  quoting 
he  Htatute  on  the  subject  is  not  erroneous. — 
i-retwell  t.  State  (Tex.  Cr.  App.)  1021. 


ABSTRACTS. 

>f  record  on  appeal  or  writ  of  error,  aee  "Ap- 
peal and  I^rror."  j|  10. 

67  S.W.— 70  (U05) 


ABUTTING  OWNERS. 

Assessments  for  expenses  of  public  improve- 
ments, see  "Municipal  Corporations,"  (  4. 

Compensation  for  talcing  of  or  injury  to  lands 
or  easements  (or  public  use,  see  "Eminent 
Domain,"  {  2. 

Rights  in  streets  in  cities,  see  "Municipal  Cor- 
porations," {  U. 

ACCEPTANCE. 

Of  goods  sold  in  general,  aee  "Sales,"  |  4. 

ACCESSORIES. 

Criminal  responsibility,   see  "Criminal   Law." 

ACCIDENT. 

Cause  of  death,  see  "Death,"  S  L 

ACCOMPLICES. 

Criminal   responsibility,   see   "Criminal   Law," 

S3. 
Testimony,  see  "Criminal  Law,"  S  14. 

ACCORD  AND  SATISFACTION. 

See  "Compromise  and  Settlement";  "Pay- 
ment" 

ACCOUNT. 

Accounting  between  partners,  see  "Partner- 
ship," {  3. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  S  8. 

Accounting  by  guardian  of  infant,  see  "Guard- 
ian and  Ward,"  S  4. 


ACCRUAL. 

>n,  see  "Limital 

ACKNOWLEDGMENT. 


Of  right  of  action,  see  "Limitation  of  Actions," 
«2. 


Of  wife  to  deed  of  separate  property,  see  "Hus- 
band and  Wife,"  !  3. 

Operation  and  effect  of  admissions  as  evidence, 
see  "Criminal  Law,"  S  H;   "Evidence,"  f  5. 

i   1.    Taking  and  e^rtlfleate. 

A  deed  of  trust  acknowledged  before  the 
grantor  held  not  validated  by  Acts  18B3,  p.  0(i. 
— Meunse  t.  Harper  (Ark.)  809. 

ACTION. 

Abatement,  see  "Abatement  and  Revival." 
Accrual,  see  "Limitation  of  Actions,"  {  2. 
Bar  by  former  adjudication,  see   "Judgment," 

§  0. 
Commencement  withm  period  of  limitation,  see 

"Limitation  of  Actions,"  g  2. 
Counterclaim,  see  "Set-Off  and  Counterclaim." 
Jurisdiction  of  courts,  see  "Courts." 
Limitation  by  statute,  see  "Limitation  of  Ac- 
tions." 
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Maliciona  actions,  see  "Malicious  Prosecution." 
Penal  and  qui  tam  actions,  nee  "Ppnalties,"  $  2. 
Review  of  proceedings,  see  "Appeal  and  Error"; 
"Exceptions,  Bill  of;  "Judgment,"  j!  6;  "Jus- 
tices of  the  Peace,"  {  3 ;  "New  Trial." 

Jettons  between  parties  in  particular  relations. 

Bee  "Master  and  Servant,"  {{  1,  2;    "Partner- 
ship," {  3. 
Co-tenants,  see  "Partition,"  ?  2. 
Joint  debtors,  see  "Contribution." 
Members  of  church,  see  "Keligious  Societies." 

Aettons  bu  or  against  particular  classes  oS 
parties. 

Sec  "Beneficial  Associations";  "Carriers,"  $$ 
1-3:  "K.\ecutoi-8  and  Administrators,"  {  7; 
"Husband  ami  AVife,"  {  4;  "Infants,"  t  1; 
"Municipal  Corporations,"  §{  7,  8;  "Prin- 
cipal and  Agent,"  J  2. 

Banks,  see  "Banks  and  Banking,"  {  1. 

Stockholders,   see    "Corporations,"    {   2. 

Telejrraph  companies,  see  "Telegraphs  and  Tel- 
ephones," S  1. 

Trustees  in  bankruptcy,  see  'Bankruptcy,"  {  2. 

ParOcvXar  oatues  or  ground*  <{/'  octioru 

See  "Bills  and  Notes,"  S  5;  "Contribution"; 
"Death."  «  1;  "Insurance,"  l§  10,  11;  "Li- 
bel and  Slander,"  §  2;  "Malicious  Prosecu- 
tion," S  4;  "Money  Lent":  "Negligence,"  §  3; 
"Penalties,"  g  2;  "Seduction,"  8  1;  "Torts"; 
"Trespass";  "Trover  and  Conversion,"  |  1; 
"Work  and  Labor." 

Breach  of  covenant,  see  "Covenants,"  (  1. 

Breach  of  sheriff's  bond,  see  "Sheriffs  and  Con- 
stables," i  2. 

Breach  of  tax  collector's  bond,  see  "Taxation," 
f  3. 

Civil  damages  for  sale  of  liquors,  see  "Intoxi- 
cating Liquors,"  §  5. 

Enforcement  of  vendor's  lien,  see  "Vendor  and 
Purchaser,"  8  5. 

Family  necessaries,  see  "Husband  and  Wife," 
13. 

Injuries  from  falling  of  toll  gate,  see  "Turn- 
pikes and  Toll  Koads,"  §  2. 

Personal  injuries,  see  "Carriers,"  {f  3%.  4; 
"Master  and  Servant,"  i  2;  "Railroads,^'  || 
5-7. 

Pollution  of  stream,  aee  "Water*  and  Water 
Conrs«9,"  {  1. 

Price  of  goods,  see  "Sales,"  {  5. 

Recovery  of  land  sold  by  vendor,  see  "Ven- 
dor and  Purchaser,"  {  5. 

Recovery  of  payment,  see  "Payment,"  J  2. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  {  6. 

Recovery  of  usurious  interest,  see  "Usury,"  g  1. 

Services,  see  "Master  and  Servant,"  g  1;  "Work 
and  Ijsbor." 

Wages,  see  "Master  and  Servant,"  g  1. 

Wrongful  attachment,  see  "Attachment,"  g  2. 

Particular  forms  of  action. 
See  "Ejectment";    "Ry)lpvin";    "Trespass,"  | 
1;    "Trespass  to  Try  Title";    "Trover   and 
Conversion." 

ParOeular  forms  qf  special  reN^T* 

See  "Divorce";  "Injunction";  "Partition,"  g  2; 
"Quieting  Title." 

Admeasurement  or  assignment  of  dower,  see 
"Dower."  g  8. 

Alimony,  see  "Divorce,"  g  3. 

Cancellation  of  written  instrument,  see  "Can- 
cellation  of  Instruments." 

Construction  of  will,  see  "Wills,"  g  4. 

Determination  of  adverse  claims  to  real  prop- 
erty,  see  "Quieting  Title." 

Dissolution  of  partnership,  see  "Partnership," 
«3. 

EnforeemeBt  or  foreclosure  of  lien,  see  "Me- 
chanics' Liens,"  g  3;  "Railroads,"  g  3. 

Establishment  and  enforcement  of  right  of 
homestead,  see  "Uomestee.d,"  g  6. 


Establishment  of  boundaries.  8?e  "Bonndariw'.'' 

I  1. 
JCstablishnient  of  will,  see  "Wills."  f  3. 
Korcolosure  of  mortgage,  see   "Mortgages."  J 

<i:    "Railroads,"   i!  3. 
Reformation  of  written  instrument,  see  "Uff- 

ormation  of  Instruments." 
Removal  of  cloud  on  title,  see  "Quieting  TLIh." 
Setting      aside     fraudulent     conveyance,     an 

"Fraudulent  Conve.vances."  g  3. 
Setting  aside  will,  see  "Wills,"  g  3. 

ParHeular  proowdtngs  in  actions 

See  "Continuance";  "Costs";  "Dainaee<"; 
"Dismissal  and  Nonsuit";  "Evidence";  "Ei- 
eoution";  "Judgment";  "Judicial  Salfs"; 
"Jury";  "Limitation  of  Actions":  "Parties": 
"Pleading";  "Process";  "Removal  of  Can»- 
es":   "Trial";  "Venue."^ 

Default,  see  "Judgment,"  g  2. 

Notice  of  action,  see  "Process."  g  2. 

Revival,  see  "Abatement  and  Revival,"  f  1. 

Verdict,  see  "Trial,"  g  7. 

Particular  remedies  in  or  incident  to  aettoiu. 
See  "Attachment";    "Garnishment";    "Injunc- 
tion" ;    "Sequestration." 

Proceedings  In  exercise  of  special  fuTisdte^^m. 
Courts   of  limited  jurisdiction  in  general,  ste 

"Courts,"  g  4. 
Criminal  prosecutions."  see  "Criminal  Law." 
Suits  in  ecjuity,  see  "Equity." 
Suits  in  justices'  courts,  see  "Justices  of  the 

Peace,''  g  2. 

ADEMPTION. 

Of  legacy,  see  "WUls,"  g  5. 

ADJOINING  LANDOWNERS. 

See  "Boundaries." 

ADJUDICATION. 

Operation  and  effect  of  former  adjodicatiao. 
see  "Judgment,"  gg  9.  10. 

ADJUSTMENT. 

Of  loss  within  insurance  policy,  see  "Inrar- 
ance,"  g  8. 

ADMEASUREMENT. 

Of  dower,  see  "Dower,"  g  3. 

ADMINISTRATION. 

Of  estate  of  decedent,  see  "Executors  and  Ad- 
ministrators." 

Of  estate  of  ward,  see  "Guardian  and  Ward.'' 
g  2. 

Of  trust  property,  see  "Trusts,"  |  2, 

ADMISSIONS. 

As  evidence  in  civil  actions,  see   "Bvidence." 

gs. 

As  evidence  in  criminal  prosecutions,  aee  "Grioi- 
iual  I^w,"  g  11. 

ADVERSE  CLMM. 

To  real  property,  see  "Quieting  Title." 

ADVERSE  POSSESSION. 

See  "Basements,"  g  1;  "Limitation  of  Actions." 
Conveyavce  of  lands  held  adversely,  see  "Chain- 
perty  and  Maintenance." 

g   1.    Katme  and  reqnlilteB. 

Grantor  in  deed   Md  not  to  have  acquh-ol 
title  by  adverse  poeseaeioB  as  against  gnuit..-e 
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of  portion  of  tract  conveyed. — Woods  v.  Texas 
Und  &  Ixian  Co.  C^ex.  Civ.  App.)  155. 

Where  plaintiff's  husband,  acting  under  a 
power  of  attorney  from  her.  sold  and  executed 
a  deed  of  her  land,  the  deed,  though  void  as  a 
conveyance,  as  against  her,  is  sufficient  to  de- 
fine the  limits  of  the  posHesnon  entered  into  by 
the  purchaser  thereunder. — Williams  v.  Brad- 
ley (Tex.  Civ.  App.)  170. 

The  payment  of  taxes  on  vacant  lands  by 
one  who  has  not  the  legal  title  thereto  is  evi- 
dence of  an  assertion  of  title,  but  is  not  equiv- 
alent to  possession. — Texas  Trsm  &  Lumber 
Co.  V.  Gwln  (Tex.  Civ.  App.)  802. 

A  finding  that  possession  of  land  was  under 
recorded  deeds,  accompanied  by  assessment  and 
payment  of  taxes,  is  sufficient  to  show  adverse 
possession.— Sparks  v.  Hall  (Tex.  Civ.  App.) 
916. 

In  trespass  to  try  title,  facts  held  to  entitle 
plaintiff  to  title  by  limitations.— Sparks  t.  Hall 
(Tex.  Civ.  .4pp.)  91(i. 

In  trespass  to  try  title,  a  judgment  by  limita- 
tions, because  of  possession  during  a  period  in 
which  no  cause  of  action  existed,  is  not  war- 
ranted.—Sparks  V.  Hall  (Tex.  Civ.  App.)  016. 

Where,  in  trespass  to  tr^  title,  the  only  pos- 
session shown  for  a  certam  period  was  of  dis- 
tinct parts  of  the  laud,  aggregating  less  than 
the  entire  tract,  and  bo  parcel  is  identified,  a 
judgment  for  title  by  limitation  is  not  war- 
ranted.—Sparks  V.  Hall  (Tex.  Civ.  App.)  916. 

Title  of  the  patentee  of  land  having  been  de- 
stroyed by  plaintifiTs  ben  years'  adverse  pos- 
session, defendant  cannot  show  title  under 
the  three-year  statute,  by  proof  of  subsequent 
entry  as  tenant  of  the  patentee's  heirs  under 
written  contract. — Grayson  v.  Peyton  (Tex. 
Ov.  App.)  1074. 

{  2.    Pleadlas,   eTldeaoe,   trial,   and  re-i 
Tleiv. 

The  pleading  and  evidence  in  an  action  of 
trespass  to  try  title  held  to  entitle  defendant 
to  a  decree  establishing  a  title  aequired  by 
adverse  possession  as  to  part  of  the  land, 
though  he  had  not  pleaded  adverse  possession 
as  to  any  specific  portion  of  a  larger  tract,  in- 
cluding the  land  in  question,  bnt  only  as  to 
the  entire  tract.— Smith  v.  Abadie  (Tex.  Civ. 
App.)  026. 

ADVERTISEMENT. 

Publication  of  process,  see  "Process,"  {  2. 

AFFIDAVITS. 

In  replevin,  see  "Replevin."  J  1. 

In  sequestration  proceedings,  see  "Sequestra- 
tion." 

Of  jurors  to  impeach  verdict,  see  "New  Trial," 
§2. 

Verification  of  claim  against  estate  of  dece- 
dent, see  "JSxecutors  and  Administrators," 
«  4. 

Verification  of  pleading,  see  "Pleading,"  §  3, 

AGENCY. 

See  "Principal  and  Agent." 

AGGRAVATED  ASSAULT. 

See  "AssauK  and  Battery,"  {  L 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

Property  in  crops,  see  "C^ops." 


AIDERS  AND  ABETTORS. 

Criminal   responsibility,   see  "Criminal   Law," 
13. 

ALIMONY. 

See  "Divorce,"  t  3. 

ALLOWANCL 

Of  appeal  or  writ  of  error,  see  "Appeal  and 

Error."  {  8. 
Of  claim  against  estate  of  ward,  see  "Guard' 

ian  and  Ward."  i  2. 

ALTERATION. 

Of  highways,  see  "Highways,"  i  1. 

AMENDMENT. 

Of  judgment,  see  "Judgment."  {  S. 
Of  pleading,  see  "Pleading,"  {  2. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional   amount,    see    "Appeal   and   Er- 
ror," S  1;   "Courts,*'  {§  3-6. 

ANIMALS. 

Carriage  of  live  stock,  see  "Carriers,"  {  2. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads," i  8. 

Where  fields  of  different  proprietors  are  un- 
der a  common  outside  inclosure,  one  proprietor, 
detaining  cattle  of  the  other  for  trespass  on  hi.i 
premises  under  Rev.  St.  1890,  c.  60,  art.  2,  can- 
not assert,  in  replevin  for  the  cattle,  his  com- 
mon-law right  to  damages. — Jones  v.  Habber- 
miin  (Mo.  App.)  716. 

A  recorded  cattle  brand,  designating  the 
place  where  it  is  to  be  placed  as  "on  shoulder 
or  side,"  held  in  violation  of  Pen.  Code,  arts. 
032,  934,  and  inadmissible  in  evidence  on  a 
prosecution  f o?  cattle  theft.— Reese  ▼.  State 
(Tex.  Cr.  App.)  325. 

An  order  for  an  election,  made  by  tne  county 
judge  In  obedience  to  a  prior  order  of  the  com- 
missioners' court,  to  determine  whether  hogs, 
sheep,  "or"  goats  should  be  permitted  to  run  at 
large.  Is  void,  bccanse  in  the  alternative. — Ren- 
ter v.  State  (Tex.  Cr.  App.)  505. 

ITnder  a  city  charter,  held,  that  an  election  or- 
dered by  the  commissioners'  conrt  to  determine 
whether  hogs,  sheep,  and  goats  shonld  run  at 
large  within  the  county  would  be  void  as  to  the 
city,  and  cnuld  not  prevent  a  saloon  from  being 
open  on  the  day  it  was  held. — Reuter  t.  State 
(Tex.  Cr.  App.)  ,'505. 

Persons  to  whom  land  has  been  conveyed  to 
enable  them  to  vote  at  an  election  held  not 
freeholders  and  qualified  voters. — Jones  v.  Carv- 
er (Tex.  Civ.  App.)  780. 

A  description  of  an  election  district  to  deter- 
mine whether  stock  may  be  allowed  to  run  at 
large  held  not  defective.— Jones  v.  Carver  (Tex. 
CXv.  App.)  780. 

ANNULMENT. 

Of  will,  see  "Wills,"  $  3. 

APPEAL  AND  ERROR. 

See  "Exceptions,  Bill  of";  "New  Trial." 
Appellate  jurisdiction  of  particular  courts,  see 

"Courts,'^  i  5. 
Costs,  see  "Costs,"  {  4. 
Review  of  jtroceedhigs  of  justices  of  the  peace, 

aee  "Justices  of  the  Peace,"  {  3. 
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Review  in  particular  dvtt  actUmt, 
See  "Divorce,"  {  3:   "Ejectment,"  §  3;    "Libel 

and  Slander,"  {  2;   "Negligence,"  f  3. 
Against  executor,  see  "Ezecutora  and  Adminis- 
trators," §  7. 

Review  in  special  proceedlngt. 
Accounting   by  executor   or   administrator,   Bee 

"Executors  and  Administrators,"  g  8. 
Condemnation  proceedings,   see  "Eminent  Do- 
main," ji  •'{. 
Election  contest,  see  "Elections,"  {  3. 

Reolew  qf  criminal  prosecution*. 
See  "Criminal  Law,"  §  27;    "Homicide,"  i  7; 
"Larceny,"  |  1;   "Robbery." 

I  •!•    Deoiaions  reTleirable. 

An  atHieal  dops  not  lie  from  a  jndgmeut  dls- 
missing  a  petition  seeking  a  personal  judgment 
for  fliO  and  costs;  the  amoant  in  controversy 
being  ietss  than  $200.— Lockett  t.  Clifton  (Ky.) 
8»1. 

Under  Rev.  St  1899,  IS  278,  284,  285,  where 
a  circuit  court,  on  appeal  from  a  probate  court, 
denies  a  claim  of  a  wife  to  administer  her  de- 
ceased husband's  estate,  and  refuses  a  revoca- 
tion of  letters  previously  granted  a  sou.  the 
order  is  appealable. — Burge  t.  Burge  (Mo.  App.) 
703. 

Orders  concerning  alimony  ncndente  lite  ar6 
appealable.— Marx  v.  Marx  (>Io.  App.)  934. 

An  order  denying  motion  to  vacate  an  order 
overruling  motion,  in  action  against  an  admin- 
istrator, to  appoint  an  administrator  ad  litem, 
held,  under  Kev.  St.  1899,  $  800,  not  appeal- 
able.—Creech  T.  Young  (Mo.  App.)  903. 

An  application  for  writ  of  error,  alleging  a 
conflict  of  a  decision  of  a  court  of  civil  appeals 
with  a  decision  of  the  supreme  court,  held  in- 
sufflcient  to  confer  jurisdiction. — Watson  v. 
First  Nat.  Bank  (Tex.  Sup.)  314. 

The  statute  denying  jurisdiction  to  the  su- 
preme court  over  boundary  cases  held  not  to 
exclude  its  jurisdiction  of  an  action  on  notes 
given  for  land  and  to  foreclose  a  vendor's  lien, 
in  which  a  question  of  boundary  is  the  sole  is- 
sue of  fact.— Steward  t.  Coleman  County  (Tex. 
Sup.)  1010. 

^  2.  Presentatloii  aad  reserratloB  la 
loiter  eonrt  of  gronnda  ot  revieir 
— Issnes  and  qnestiona  in  loiirer 
court. 

That  the  contestee  did  not  specify  as  a 
ground  of  his  demurrer  to  the  jurisdiction  of 
the  contest  board  that  the  law  creating  the 
board  was  unconstitutional  does  not  preclude 
him  from  relying  on  that  ground  on  appeal. — 
Davidson  t.  Johnson  (Ky.)  990. 

A  party  must  abide  by  the  case  made  In  the 
trial  court,  and  cannot  assert  on  appeal  a 
theory  different  from  that  presented  to  the  trial 
court  for  decision, — Jones  t.  Habberman  (Mo. 
App.)  7ie. 

W^ere  ■  petition  in  an  action  attacking  the 
validity  of  a  deed  executed  by  a  married  woman 
and  her  husband  alleges  specified  grounds  of  in- 
validity, but  does  not  allege  the  presence  of  the 
grantee  when  the  separate  acknowledgmeut  of 
the  wife  was  taken  as  rendering  the  deed  In- 
valid, the  effect  of  his  presence  will  uot  1)e  con- 
sidered on  appeal.— Tippett  t.  Brooks  (Tex.  Sup.) 
495. 

i  3.  ^—  ObJeotioBa  and  BiotioBS,  and 
valines  tbereon. 

There  can  be  no  reversal  on  account  of  im- 
proper statements  of  counsel  in  argument, 
where  no  objection  was  made  at  the  time. — 
Stepp  V.  Hatcher  (Ky.)  819. 

Where  an  answer  pleaded  a  misjoinder  of 
parties  defendant  and  causes  of  action,  but  the 
question  was  uot  raised  by  demurrer  or  motion 


in  arrest,  it  is  deemed  waived,  and  will  not  be 
considered  on  appeal. — ^Needles  v.  Ford  (Mo. 
Sup.)  240. 

A  petition  in  an  action  on  a  life  polioy  heU 
not  subject,  after  verdict,  to  objection  that  it 
did  not  sufficiently  allege  performance  ot  the 
contract,  where  no  such  objection  was  raiwd 
below,  either  before  or  after  verdict. — Andms 
V.  Fidelity  Mut.  Life  Ins.  Aas'u  (Mo.  Sap.)  5Si. 

The  objection  that  the  petition  does  not  state 
a  cause  of  action  may  be  first  raised  on  appeaL 
—Hoffman  v.  McCracken  (Mo.  Sap.)  878. 

A  motion  in  arrest  of  judgment,  rendered  on 
a  verdict  of  a  jury,  three-fourths  concnrriiic, 
held  not  necessary  to  raise  the  question  of  the 
validity  of  the  verdict  on  appeal. — Girdner  v. 
Bryan  (Mo.  App.)  099. 

The  mere  fact  that  an  appellant  did  not  file 
a  motion  in  arrest  of  judgment  will  not  pre- 
vent the  court  on  appeal  from  reviewing  tUe 
evidence.— Miller-Arthur  Drug  Co.  ▼.  CurtJ 
(Mo.  App.)  712. 

Where  it  does  not  appear,  from  the  state- 
ment subjoined  to  an  assignment  of  error  in 
refusing  to  submit  a  special  issue,  that  appel- 
lant requested  the  court  to  submit  such  issue, 
the  assignment  need  not  be  considered. — Tex- 
nrkana  &  Ft  S.  Ry.  Go.  v.  Spencer  (Tex.  Civ. 
App.)  106. 

Where  no  objection  was  made  to  proof  by 
certificate  of  the  tax  collector  that  land  in  con- 
troversy appeared  on  the  rendered  rolls  for  a 
certain  year  in  certain  names,  and  that  the 
taxes  were  not  paid  on  it  for  that  year,  an  as- 
signment questioning  the  competency  of  sach 
evidence  cannot  be  sustained.  —  Barrett  t. 
Spence  (Tex.  Civ.  App.)  921. 

Where  exceptions  are  not  taken  to  findings 
of  fact  by  the  trial  conrt.  an  assignment  that 
the  judgment  is  not  supported  by  the  farts  will 
not  be  considered  on  appeal. — Smith  v.  Abadie 
(Tex.  Civ.  App.)  925. 

Where  a  motion  to  retax  costs  is  not  made 
in  the  trial  court  the  taxation  thereof  will  uot 
be  reviewed  on  appeal.— De  Cordova  y.  Rodd- 
ers (Tex.  Civ.  App.)  1042. 

I  4.    —  Exceptions. 

An  exception  to  a  final  judgment  is  not  nec- 
essary in  order  to  give  jurisdiction  of  an  ap- 
peal therefrom.- Talbott  t.  Campbell  (Ky.)  53. 

Where  no  exception  was  saved  to  the  over- 
niling   of    an    objection    to   a    deposition,    the 

Eoint  is  not  open  for  review  on  appeal. — Roe  v. 
lank  of  Versailles  (Mo.  Sup.)  303. 

Whether  the  trial  court  erred  in  refusing  to 
strike  out  evidence  cannot  be  considered  on 
appeal,  where  no  exceptions  were  sared  to 
such  ruling.— Roe  v.  Bank  of  Versailles  (Mo. 
Sup.)  303. 

An  objection  to  a  question  asked  a  witness 
is  of  no  avail  on  appeal,  where  no  exception  is 
taken  iipon  the  overruling  of  the  objection.— 
lloe  V.  Bank  of  Versailles  (Mo.  Sup.)  303. 

Where  the  record  on  appeal  contains  all  the 
facts,  the  court  ma.v  review  the  sufBciency  of 
the  evidence  to  support  a  finding  of  fact, 
though  such  finding  was  not  excepted  to. — Till- 
man V.  Peoples  (Tex.  Civ.  App.)  201. 

Where  a  party  excepts  to  the  judgment  h« 
can  assail  tne  findings  of  fact  as  unsupported 
by  the  evidence. — Smith  t.  Abadie  (Tex.  Cir. 
App.)  1077. 

i  6.    ^—  Motions  for  new  triaL 

Appellants  cannot  complain  of  the  admission 
of  testimony,  where  the  alleged  error  was  not 
included  in  the  motion  for  new  trial. — Needles 
V.  Ford  (Mo.  Sup.)  240. 

Errors  of  law  are  not  waived  on  appeal  l>e- 
cause  not  complained  of  in  the  motion  for  new 
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trial.-Pt.  Worth  ft  R.  Q.  Ry.  Oo.  t.   SiTells 
(Tex.  CiT.  App.)  517. 

Notwithstanding  a  case  is  tried  before  the 
court,  questions  of  fact  \rill  not  be  reviewed, 
ouless  called  to  tlie  attention  of  the  trial  court 
by  motion  for  new  trial. — Black  v.  Black  (Tex. 
Civ.  .\pp.)  928. 

{  6.    — ^  Cases   and  qveatioBs   reserrad 
or  eertifled. 

A  decision  of  the  court  of  civil  appeals  that 
openings  in  a  fence  of  a  railroad  right  of  way 
of  mere  convenience  is  a  violation  by  company 
of  its  duty  of  fencing  its  tracks  held  not  in 
conflict  with  a  prior  supreme  court  decision. — 
International  &  G.  N,  B.  Co.  v.  Richmond 
(Tex.  Civ.  App.)  1020. 

{  7.     Parties. 

A  judgment  dismissing  an  action  by  certain 
of  the  grantor's  heirs  to  cancel  a  deed  cannot 
be  reversed  on  their  appeal;  tlie  imbecile 
brother  for  whose  benefit  the  contract  was 
made  not  being  a  party  to  the  appeal.— Araett 
V.  McGuire  (Ky.)  60. 

i  8.    Beqnlsltes     and     proeeedlns*     'or 
transfer  of  oanse. 

rnder  Rev.  St.  1889,  i  'JSTJS,  a  writ  of  error 
to  review  a  judgment  of  the  circuit  court  may 
he  siieii  out  in  three  years  from  the  deter- 
mination of  a  motion  for  a  new  trial.— Walter 
V.  Scofield  (Mo.  Sup.)  276. 

Where  a  demurrer  by  a  part  of  the  defendants 
to  the  complaint  was  sustained,  but  no  action 
was  taken  as  to  the  other  defendants,  an  appeal 
was  premature.  —  Rock  Island  Implement  Oo. 
V.  Marr  (Mo.  Sup.)  S86. 

The  required  20  days'  notice  of  a  writ  of  er- 
ror, under  Barns'  Ann.  Prac.  Code  1901,  S  715. 
was  not  waived  by  the  service  of  a  resijonsive 
brief  after  it  was  too  late  to  give  such  notice. — 
Biles  V.  Beadle  (Mo.  App.)  708. 

A  notice  that  an  application  for  writ  of  er- 
ror would  be  made  at  some  indefinite  time  lield 
not  a  notice  of  the  suing  out  of  a  writ,  as  con- 
templated by  Burns'  Ann.  Prac.  Code  1901,  f 
715.— Biles  v.  Beadle  (Mo.  App.)  708. 

Where  two  separate  parties  apply  for  writ  of 
error  to  the  supreme  court  to  review  a  judg- 
ment, and  one  application  apparently  discloses 
error,  both  applications  will  be  granted. — Rill- 
ing T.  Schultze  (Tex.  Sup.)  401. 

A  party  against  whom  a  judgment  was  ren- 
dered at  a  term  lasting  more  than  eight  weeks 
held  not  to  have  perfected  an  appeal,  as  re- 
nnired  by  Rev.  St.  art.  1387.— National  Bank 
of  Cleburne  ▼.  Carper  (Tex.  Civ.  App.)  188. 

Under  Rev.  St.  arts.  1211,  1408,  one  appoint- 
ed as  guardian  ad  litem  of  minor  plamtiffs 
lould  not  nppcal  without  bond. — Duke  v. 
Wheeler  (Tex.  Civ.  App.)  439. 

An  appeal  bond  describing  the  judgment  by 
the  number  and  style  of  the  case,  date  of 
judgment,  and  the  court  in  which  it  was  ren- 
dered, held  to  sulBcieutly  describe  the  judgment 
appealed  from.- Frerie  v.  Cloudt  CTex.  Civ. 
App.)  890. 

{  9.     Record  and  proceedlngB  not  in  rec- 
ord. 

Remarks  of  counsel  in  argument  cannot  be 
preserved  by  affidavits,  so  as  to  be  before  the 
foiirt  on  appeal. — Ryans  y.  Hospes  (Mo.  Sup.) 

Where,  on  appeal,  there  is  nothing  in  the  ab- 
stract proper  snowing  the  filing  of  the  bill  of 
e.vceptions,  such  bill  cannot  be  noticed. — Upton 
V.  Castleman  (Mo.  App.)  707. 

Where,  in  mandamus,  the  court  made  a  spe- 
cial finding,  and  no  exceptions  were  taken, 
and  no  bill  of  exceptions  made,  as  contem- 
I'lntPd  by  Rev.  St.  §  695,  but  relator  copied  the 
liiiilins,  it  could  not  be  reviewed  on  appeal. — 
i^iute  ex  rel.  Bush  t.  Lnsk  (Mo.  App.)  ill. 


Unless  the  abstract  of  record  entered  on  ap- 
peal shows  that  the  motion  for  a  new  trial  was 
filed  witliin  the  statutory  time,  no  matter  of 
exception  can  be  reviewed,  but  only  such  er- 
rors as  are  apparent  on  the  record  proper. — 
Bram  v.  Miller  (Mo.  App.)  714. 

Ruling  on  motions  for  new  trial  and  in  ar- 
rest of  judgment  held  not  reviewable  on  appeal, 
because  no  exception  was  shown  to  have  been 
saved  thereto. — Scaggs  v.  Western  Home  Town 
Mut.  Fire  Ins.  Co.  (Mo.  App.)  944. 

The  statement  of  facts  in  the  record,  filed  aft- 
er the  10  days  prescribed  by  law,  cannot  be 
considered,  and  the  judgment  must  be  afflrm- 
ed.— Anderson  v.  Walker  (Tex.  Civ.  App.)  432. 

Where  an  assignment  of  error  was  to  an  in- 
struction that  the  jury  could  not  find  for  de- 
fendant, unless  certain  parties  set  in  motion 
a  car  "with"  defendant's  consent,  but  the 
transcript  contained  the  word  "without,"  it  is 
to  be  deemed  correct,  and  the  assignment  will 
not  be  considered.- Weeks  v.  'Texas  Midland 
R.  R.  (Tex.  Civ.  App.)  1071. 

i  9^  — —  Keeeuity  of  bill  of  exceptions, 
case,  or  statement  of  faets. 

Where  there  is  no  statement  of  facts,  an  as- 
signment that  the  court  erred  in  a  specified 
holding  cannot  be  sustained. — Pinkard  v.  Willis 
(Tex.  Civ.  App.)  135. 

Where  there  is  no  bill  of  exceptions  saving 
objections  to  the  admission  in  evidence  of  cer- 
tified copies  of  deeds,  except  in  the  body  of  the 
statement  of  facts,  which  was  not  filed  until 
after  the  term,  they  stand  as  if  admitted  with- 
out objection.— Everett  v.  Galveston,  H.  &  8. 
A.  Ry.  Co.  (Tex.  Civ.  App.)  453. 

An  assignment  of  error  that  the  evidence  does 

not  support  the  findings  of  fact  will  not  be  con- 
sidered, where  there  is  no  statement  of  facts. — 
Tanant  County  v.  Reid  (Tex.  Qv.  App.)  7«5. 

S  10.  —  Abstracts  of  raoord. 

A  party,  desiring  to  supply  an  omission  in  the 
abstract  on  appeal,  should  do  so  by  filing  an  ad- 
ditional abstract  covering  the  omission,  instead 
of  by  making  a  similar  statement  in  bis  brief. 
-Roe  v.  Bank  of  Versailles  (Mo.  Sup.)  303. 

Where  the  bill  of  exceptions  was  filed  after 
the  trial  term,  the  abstract  of  the  record  must 
show  that  the  time  for  filing  It  was  extended. 
— C.  U.  Nold  Lumber  O.  v.  Kaston  (Mo.  App.) 
934. 

Appellant  held  not  entitled  to  supply,  without 
consent  of  opposing  party,  by  additional  at^ 
stract,  just  before  hearing,  omissions  in  ab- 
stract of  record  on  appeal.— Albin  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.  (Mo.  App.)  934. 

{11.   Making,  form,  and   requisites 

of  transcript  or  retnm. 

Where  the  transcript  is  so  indistinct  that  the 
evidence  can  be  read  with  difficulty,  the  court 
will  require  a  new  transcript. — Singer  Mfg.  Co. 
V.  Rogers  (Ark.)  75. 

Where  appellant  abandons  an  appeal  granted 
under  which  be  has  filed  schedule  for  a  partial 
transcript,  and  obtains  a  new  appeal  from  the 
clerk  of  the  court  of  appeals,  be  must  file  a 
new  schedule  if  he  still  wishes  to  bn'ng  up  a 
partial  transcript. — Hackney  v.  Hoover  (Ky.) 
48. 

f  12.  ^—  Transmission,  filing,  printing, 
and  serrice  of  copies. 

Failure  to  file  10  copies  of  abstract  30  days 
before  cause  was  set  for  hearing,  as  required 
by  rule  11  of  the  supreme  court  (31  8.  W.  v.), 
held  not  ground  for  dismissal  under  the  facts.— 
Carter  v.  Dilley  (Mo.  Sup.)  282. 

Failure  of  opposing  counsel  to  sign  a  state- 
ment of  facts,  and  an  agreement  that  the  time 
of  filing  might  be  dated  back,  would  not  ex- 
cuse   failure    to    iile    such    statement    within 
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the   statutory  time.— Keller   ▼.   Kettuer   (Tei. 
Ov.  App.)  907. 

Where  a  statement  of  facts  ia  not  filed  in 
proper  time,  it  will  be  stricken,  though  there 
are  affidavits  containing  sulilcieut  reasons  for 
the  failure  to  file.— Keller  v.  Kettuer  (Tei.  Civ. 
App.)  907. 


113. 


aead- 


-  Defaots,      objeotioMa, 
ment,  and  eorreotion. 

A  showing  by  the  appellant  that  his  failnre 
to  file  the  etateuient  of  facts  within  the  pre- 
scribed time  was  due  to  the  acts  of  opposing 
counsel  and  the  trial  jndee  is  of  no  avail. — ^An- 
derson v.  Walker  (Tex.  Civ.  App.)  432. 

Where  rouusel  treat  briefs  of  appellants  as 
properly  file<l  until  a  few  days  before  the  sub- 
mission of  the  cause,  they  waive  a  failure  to 
file  thpni  in  time.— Gipson  v.  Morris  (Tex.  Cir. 
App.)  43?,. 

1 14.  —  Qnestleiu    presented    fov    »e- 
Tleir. 

That  exception  to  rejection  of  evidence  may 
be  consideretl,  the  rejected  evidence  must  be 
given  in  the  bill  of  exceptions. — Supreme  Lodge 
K.  r.  T.  Robbins  (Ark.)  758. 

There  can  be  no  reversal  for  misconduct  of 
counsel  in  argument,  where  the  bill  of  excep- 
tions fails  to  show  the  statements  of  counsel, 
and  it  does  not  appear  that  afBdavits  in  support 
of  the  motion  for  new  trial  were  ail  the  evi- 
dence heard  on  the  motion.— Warren  v.  Nash 
iKy.)  274. 

There  can  be  no  reversal  for  apparent  error 
in  an  instruction,  where  the  bill  of  exceptions 
does  not  show  that  all  of  the  instructions  of- 
fered, given  or  refused,  are  copied  Into  the 
record.— Warren  v.  Nash  (Ky.)  274. 

Where  an  appellant  does  not  bring  up  the  evi- 
dence, his  exceptions  as  to  the  findings  of  fact 
appearing  in  the  record  will  not  be  considered, 
but  the  Sndingg  are  conclusive. — Berry  v.  Rood 
(Mo.  Sup.)  644. 

Where  all  of  the  evidence  is  not  set  out  in 
the  bill  of  exceptions,  its  sutHciency  will  not 
be  considered. — Williams  v.  Stronb  (Mo.  Sup.) 
875;   Long-Bell  Lumber  Co.  v.  Same,  Id. 

The  giving  of  a  peremptory  instruction  for 
plaintiff  will  be  presumed  on  appeal  to  liuve 
been  proper,  when  appellant  does  not  bring  up 
the  entire  evidence. — vV'illiam  Peering  &  Co.  t. 
Hannah  (Mo.  App.)  714. 

Where  a  remark  of  the  court  in  the  jury's 
presence  is  not  preserved  in  the  bill  of  exci>p- 
tions,  it  cannot  be  considered. — Reamer  v.  Mor- 
rison Exp.  0>.  (Mo.  App.)  718. 

Where  an  appellant  has  not  brought  up  all 
the  evidence,  but  only  stated  what  a  part  of  it 
tended  to  prove,  the  sufflciency  of  his  evidence 
cannot  be  reviewed.— Clark  v.  Chicago  &  A.  Ry. 
Co.  (Mo.  App.)  746. 

Where,  on  appeal,  the  abstract  of  the  record 
does  not  contain  the  evidence  introduced  after 
the  refusal  of  the  court  to  direct  a  verdict  for 
defendant  at  the  close  of  plaintiff's  case,  the 
court  cannot  review  such  ruling. — EJdwards  v. 
Chicago  &  A.  R.  Co.  (Mo.  App.)  9o0. 

Facts  in  an  action  for  wrongful  attachment 
of  household  goods  under  which  held  that  the 
coui-t  on  appeal  would  not  say  that  a  case  was 
not  made  which  would  bring  within  the  domain 
of  actual  damages  items  for  house  rent,  ex- 
penses, and  attorney's  fees. — Leonard  v.  Ilark- 
leroad  (Tex.  Civ.  App.)  127. 

Where  the  court's  conclusions  of  law  do  not 
show  on  what  i.«sue  judgment  is  based,  it  must 
be  aflirmed,  if  the  facts  sustain  it  on  any  is- 
sue.—Sparks  V.  Hail  (Tex.  Civ.  -ipp.)  916. 

g  15.    Aaslgnment  of  errors. 

An  assignment  of  error,  in  a  mechanic's  lien 
foreclosure  suit,  that  the  statement  is  not  suf- 


ficiently itemized  and  dates  not  snfflciently  set 
out,  had  too  general. — Williams  ▼.  Stroub  <"Mo. 
Sup.)  875;   lA>ng-Bcll  Lumber  Co.  v.  Same,  Id. 

An  assignment  that  the  court  erred  in  ad- 
mitting in  evidence  a  written  lease,  followed 
by  a  proposition  raising  the  qaestion  of  the 
admissibility  of  the  lease  as  a  recorded  instru- 
ment held  insufficient- Yarbrough  t.  De  Mar- 
tin (Tex.  Civ.  App.)  177. 

Assignments  of  error,  not  followed  by  any 
particular  principle  to  show  that  the  court 
erred,  will  not  be  considered.- Yarbrough  r. 
De  Martin  (Tex.  Civ.  App.)  177. 

Error  of  a  trial  court  in  refusing  to  submit 
to  the  Jury  a  controverted  issue  of  fact. 
held  not  fundamental,  and  will  not  be  reviewed, 
in  the  absence  of  an  assignment  of  error. — 
Clapp  V.  Royer  (Tex.  Civ.  App.)  345. 

An  assignment  of  error  held  not  to  authorize 
a  considerntiou  of  the  sufflciency  of  the  eTidence 
of  defendant's  negligence  to  sustain  a  judgment 
for  plaintiff.— Texas  &  P.  Ry.  Co.  T.  Harby 
(Tex.  Civ.  App.)  641. 

An  assignment  that  the  court  erred  in  over- 
ruling demurrer  to  tlie  petition,  because  it  fail- 
ed to  set  out  a  cause  of  action,  is  too  genoral  to 
raise  the  (juestion  of  error  in  overrnling  spe- 
cial exceptions  against  the  petition. — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Sherwood  (Tex.  Civ. 
App.)  776. 

An  assignment  of  error  that  the  evidence  do«-< 
not  support  the  findings  of  fact  does  not  atta>-k 
the  sufficiency  of  the  findings  tn  sustain  the 
judgment— Tarrant  County  v.  Reid  (Tex.  Civ. 
App.)  785. 

A  proposition  not  germane  to  the  assignment 
of  error  under  which  it  is  raised  cannot  W 
considered. — Weeks  v.  Texas  Midland  U.  R. 
fl'ex.  av.  App.)  1071. 

Under  Sayles'  Ann.  Civ.  St  art.  1018,  ob- 
jection to  the  court's  charge  cannot  be  consi<I- 
ered,  in  the  absence  of  a  proper  assignment  of 
error. — Western  Union  Tel.  Co.  t.  Hays  (Tex. 
Civ.  App.)  1072. 

(16.  Briefs. 

Under  Rev.  St  1893,  art.  1417,  and  Sup.  Ct. 
Rules  29,  34  (20  S.  W.  viii.),  that  the  assign- 
ments of  error  present  fundamental  error  is 
no  excuse  for  failure  to  file  briefs. — ^Bowman 
V.  Hoffman  (Tex.  Civ.  App.)  152. 

Under  Rev.  St.  1896,  art.  1019,  and  Sup.  Ct 
Rnle  39  (20  S.  W.  ix.),  the  appeal  must  be  dis- 
missed, where  appellant  has  not  filed  briefs. — 
Itowman  v.  Hoffman  (Tex.  Civ.  App.)  152. 

I  IT.  Dismlaaal,    withdraw*!,    or    nbaa- 
donment. 

Where  the  findings  of  fact  in  the  record  on  ap- 
peal are  mainly  in  favor  of  the  appellee,  the  lat- 
ter cannot  move  an  afflnnance,  or  to  di8nii.s> 
the  appenl.  because  the  evidence  is  not  In  the 
record.— }$erry  v.  Rood  (Mo.  Sup.)  644. 

An  appeal  will  be  dismissed  where  the  reconl 
fails  to  show  that  a  bill  of  exceptions  was  filed. 
— Weatheimer  v.  Mcluerny  (Mo.  App.)  72."». 

An  appeal  will  be  dismissed,  where  there  is 
no  abstract  nor  record,  except  appellant's  print- 
ed book,  styled  "Record,"  purporting  to  have 
been  signed  by  the  judge,  but  not  verified  as 
the  law  directs. — Westheiiuer  v.  Mclnerny  (Mo. 
App.)  725. 

g  18.   Review. 

.\  proper  judgment  will  be  affirmed,  thmish 
the  lower  court  may  have  given  a  wrong  re.i- 
son  therefor. — Davidson  v.  Johnson  (Ivy.  I  HlKi 

Error  cannot  be  predicated  on  the  admission, 
on  the  re-examination  of  a  witness,  of  testi- 
mony which  should  have  been  introtlutvd  on 
his  examination  in  chief.— Williams  v.  Stroub 
(Mo.  Sup.)  875;  Long-Bell  Lumber  Co.  v. 
Same,  Id. 


Digitized  by  VjOOQIC 


INDEX. 


1111 


Objections  to  allowances  in  an  administm- 
tor's  settlement  of  a  partnership  estate,  not 
nrged  in  the  briefs,  will  not  be  considered  on 
appeal.— Cogswell's  Heirs  ▼.  Fread^iau  (Ho. 
App.)  744. 

Where,  on  hearing  of  a  motion  for  affirm- 
ance of  a  justice  judgment,  under  Bev.  St. 
1.S09,  {  4076,  because  of  failure  to  give  notice 
of  appeal  required  by  section  4074,  the  facts 
claimed  to  show  waiver  of  the  notice  of  appenl 
are  controverted,  the  court's  finding  thereon  is 
conclusive  on  apiieal. — Pattison  v.  Missouri,  K. 
&  T.  Ry.  Co.  (Mo.  App.)  748. 

An  assignment  that  the  court  erred  in  admit- 
ting in  evidence  a  lease  and  a  deposition,  fol- 
lowed by  a  proposition  raising  only  the  ques- 
tion of  the  admissibility  of  the  lease,  waives 
the  objection  as  to  the  deposition. — ^Tarbrough 
V.  De  Martin  (Tex.  CiT.  App.)  177. 

1 19.  ^^  Parties  entitled  to  allece  error. 

A  party  consenting  to  the  trial  judge  entering 
the  jury  room  audi  privately  instructing  the 
jury  cannot  complain.— Oriflltn  t.  Mosley  (Ark.) 
309. 

An  erroneons  instrnction,  given  at  the  in- 
stance of  a  party,  cannot  be  complained  of  by 
him  on  appeal. — Stowers  v.  Binger  (Ky.)  822; 
Hunt  V.  Searcy  (Mo.  Sup.)  20C;  Ryans  v.  Hos- 
pes  (Mo.  Sap.)  285;  Clapp  v.  Royer  (Tex.  Civ. 
App.)  345. 

An  erroneous  instruction  given  at  the  instance 
of  a  party  fumishes  him  no  basis  for  an  affirm- 
ance of  the  judgment  grantiug  him  a  new  trial, 
notwithstanding  such  iustruction  is  in  conflict 
with  those  given  for  the  other  party.— Roe  t. 
Bank  of  Versailles  (Mo.  Sup.)  303. 

The  giving  of  an  instruction  for  plaintiff, 
without  explaining  a  phrase  therein,  cannot  be 
complained  of  by  defeudants,  at  whose  request 
a  similar  instruction  is  given. — State  ex  rel. 
Kennen  ▼.  Fidelity  ft  Deposit  Co.  (Mo.  App.) 
958. 

Where  defendant  failed  to  perfect  an  appeal 
from  a  judgment  against  him  in  favor  of  a  co- 
defendant,  he  could  not  assign  error  against 
such  codefendant  on  an  appeal  by  the  plaintiff 
against  them  both. — National  Bank  of  CJleburne 
V.  Carper  (Tex.  Civ.  App.)  188. 

Appellants  held  to  have  abandoned  one  issue 
by  requesting  the  case  to  be  submitted  upon 
auotlier,  and  hence  that  exclusion  of  evidence 
upon  the  abandoned  issue  was  not  reversible 
error.— Thompson  t.  Rosenstein  (Tex.  Civ. 
App.)  439. 

A  party  asking  a  special  charge,  which  is  re- 
fused, caunot  complain  of  the  giviug  of  such 
instruction  in  the  general  charge. — Galveston,  H. 
&  S.  A-  Ry.  Co.  T.  Sherwood  (Tex.  Civ.  App.) 
778. 

§  20.   —^  Preanmptlona, 

Where  books  upon  which  settlements  were 
made  in  the  trial  court  are  not  brought  ny, 
and  the  parts  used  on  the  trial  are  not  copied 
into  the  transcript,  it  is  to  be  presumed  that 
those  books  explained  apparent  duplications  of 
credits  and  authorized  the  judgment  rendered. 
—Bates  V.  Knott  County  Court  (Ky.)  1006. 

Where  the  trial  court,  in  granting  a  motion 
for  a  new  trial,  failed  to  specify  the  ground 
on  wbich  its  action  was  based,  as  required  by 
Rev.  St.  ^  801.  the  ruling  will  be  tried  on  ap- 
peal as  prior  to  the  new  statutonr  rule.— Roe 
V.  Bank  of  Versailles  (Mo.  Sup.)  303. 

Where  tbe  rights  of  a  defendant  nnder  a 
connterdaim  in  a  suit  tried  to  the  court  are 
set  forth  in  declarations  of  law  by  the  court, 
it  will  be  presumed  on  appeal  that  they  were 
considered  in  renderinjr  judgment. — Willinms 
V.  tStronb  (Mo.  Sup.)  875;  Long-Bell  Lumber 
Co.  V.  Same,  Id. 


Where  a  witness  was  asked  to  attach  a  cer- 
tain paper  to  his  deposition,  but  did  not  do  so, 
and  the  court  admitted  his  testimony  as  to  its 
contents,  it  will  be  assumed,  in  favor  of  the 
court's  ruling,  that  witness  did  not  reside 
within  the  county.— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  t.  Dilworth  (Tex.  Sup.)  88. 

Where  the  trial  court  does  not  find  a  certain 
fact  in  issue,  it  will  be  presumed  on  ap^al 
that  the  evidence  did  not  warrant  such  finding. 
— RilUng  T.  Scfaultse  (Tex.  Sap.)  40L 

Facts  in  an  action  for  wron^ul  attachment 
of  goods  by  an  agent  under  which  held  that  it 
would  be  presumed  on  appeal,  in  the  absence 
of  a  statement  of  facts,  that  the  evidence 
showed  knowledge  of  the  principal  and  acqui- 
escence in  the  agent's  acts. — Leonard  v.  Hark- 
leroad  (Tex.  Civ.  App.)  127. 

The  court  having  held  that  a  mortgage  by 
surviving  husband  who  had  remarried  was  void 
as  to  the  children  who  inherited  the  wife's  com- 
munity interest,  it  will  be  presumed  on  appeal 
that  the  court  found  that  the  mortgagee  had  no- 
tice of  the  facts. — American  Freehold  Land 
Mortg.  Co.  ▼.  Duiock  (Tex.  Civ.  App.)  172. 

Under  Rev.  St,  1895,  art.  1331,  relating  to 
special  findings,  an  issue  not  submitted,  and 
not  requested  to  be  submitted,  is  deemed  found 
by  the  coui-t  in  such  a  manner  as  to  support 
the  judgment. — Texarkana  &  Ft.  S.  By.  Co.  v. 
Spencer  (Tex.  Civ.  App.)  IOC. 

(81.  — •  Qnesttens  of  fact,  ▼erdlcta,  and 
flndlnsa. 

The  chancellor's  judgment  on  a  quefition  of 
fact  will  not  be  disturbed  on  appeal,  where  the 
evidence  is  conflicting. — Spencer  v.  Landsaw 
(Ky.)  818. 

A  verdict  will  not  be  disturbed  on  the  evi- 
dence, where  there  have  been  two  former  ver- 
dicts for  the  same  party. — Louisville  &  N.  R. 
Co.  T.  Shumaker's  Adm*^!  (Ky.)  829. 

Where  there  is  sufficient  evidence  to  sustain 
a  judgment,  it  will  not  be  reversed  because  it 
preponderates  in  favor  of  the  defeated  party. — 
Williams  v.  Stroub  (Mo.  Sup.)  875;  Long-Bell 
Lumber  C!o.  v.  Same,  Id. 

In  an  action  on  a  benefit  certificate,  tried  by 
the  court,  a  finding  that  tbe  dues  had  been  paid 
and  that  the  certificate  had  not  been  forfeited 
was  binding  on  appeal. — Bozarth  v.  Lincoln  I.e- 
gion  of  Honor  (Mo.  App.)  079. 

XNIieTe,  in  an  injunction  suit,  the  evidence  is 
confiicting,  it  will  not  be  reviewed  to  deter- 
mine its  sufficiency  to  sustain  the  decree.- 
Sehumachi-r  v.  Shawhan  (Mo.  App.)  717. 

It  is  for  the  jury,  or  for  the  court  sitting  as 
a  jury,  to  determine  throughout  what  distance 
it  is  necessary  to  leave  railroad  tracks  unfen- 
ced.  and  an  appellate  court  cannot  interfere 
with  the  decision,  unless  the  testimony  the 
other  way  is  undisputed. — Downey  v.  Mississip- 
pi River  &  B.  T.  Ry.  Co.  (Mo.  App.)  W5. 

The  finding  of  the  trial  court  that  the  mort- 
gagor cot  no  timber  after  the  execution  of  the 
mortgage  is  conclusive  on  appeal. — Girard  Life 
Ins.,  Annuity  &  Trust  Co.  v.  Mangold  (Mo. 
App.)  955. 

Where  a  second  verdict  is  returned  in  favor 
of  a  party,  it  will  not  be  set  aside  on  appeal, 
as  opposed  to  the  evidence. — Ilaycraft  v.  Grigga- 
by  (Mo.  App.)  965. 

{  22.  — —  Harmless  error. 

The  mere  fact  that  the  improper  argument 
of  plaintilTs  counsel  was  made  before  the 
closing  argument  of  defeudant's  couu.sel  is  in- 
sutlicieut  to  render  the  same  harmless. — Pres- 
cott  &  N.  W.  Ry.  Co.  v.  Smith  (Ark.)  803. 

In  an  action  for  the  death  of  a  passenger, 
caused  by  the  caboose  leaving  the  track,  the 
admission  of  testimony  that  the  company  chan- 
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eed  the  method  of  operating  the  train  held 
harmless  error.— Prescott  &  N.  W.  Ry.  Co.  t. 
Smith  (Ark.)  865. 

Plaintiff  was  uot  prejudiced  by  an  instmc- 
tioQ  ill  seduction  to  find  for  defendant,  unless 
they  believed  "as  set  out  in  instruction  No. 
1,"  though  the  jury  by  instruction  No.  1  was 
authorize  in  its  discretion  to  pvepuiiitiTe 
damages.— Stowers  t.  Singer  (Kyj  822. 

In  au  action  against  a  bank  for  damages 
from  refusal  to  honor  checks,  held,  that  a  re- 
fusal to  admit  in  evidence  defendant's  motion 
to  require  plaintiff  to  give  security  for  costs,  to 
show  insolvency,  could  not  have  injured  plain- 
tiff.—Roe  V.  Bank  of  Versailles  (Mo.  Sup.)  30a 

In  an  action  against  a  bank  for  damages 
from  oefusal  to  honor  checks,  refusal  to  per- 
mit plaintiff  to  testify  as  to  the  extent  of  the 
injury  done  him  held  cared  by  subsequently  al- 
lowing the  same  inquiry  to  be  pursued  to  its 
fullest  extent.— Roe  v.  Bank  of  Versailles  (Mo. 
gup.)  303. 

Where  a  witnesB  making  a  deposition  did 
not  testify  to  anything  material  to  the  issues 
in  a  case,  there  was  no  prejudicial  error  in 
overruling  an  objection  to  nis  deposition. — Boe 
v.  Bank  of  Versailles  (Mo.  Sup.)  303. 

In  an  action  against  a  bank  for  damages 
from  refusal  to  honor  checks,  evidenc«  of  a 
witness  showing  a  wholesale  ignorance  of  the 
suliject  of  inquiry  held  not  prejudicial  to  plain- 
tiff.—Hoe  V.  Bank  of  Versailles  (Mo.  Sup.)  303. 

The  reception  of  immaterial  evidence  in  a 
mechanic's  lien  foreclosure  suit  held  harmless. 
—Williams  v.  Stroub  (Mo.  Sup.)  875;  Long- 
Bell  Lumber  C!o.  v.  Same,  Id. 

In  action  by  railroad  employe  for  injuries, 
assumption  of  nncontroverted  fact  by  court  in 
its  in.struetious,  and  admission  of  certuin  im- 
proper evidence  on  uncontroverted  point,  held 
not  reversible  error. — Weldon  v.  Omaha.  K.  C. 
&  E.  Ry.  Oo.  (Mo.  App.)  608. 

Admission  of  deposition  in  suit  other  than 
the  one  in  which  it  was  taken  Aeld  prejudicial 
uTor.— Bates  v.  Bates  (Mo.  App.)  932. 

Impeachment  of  witness  on  collateral  matter 
held  harmless  error,  where  witness  had  im- 
peached himself. — Muth  v.  St.  Louis  Trust  Co. 
(Mo.  App.)  978. 

Error  in  allowing  a  witness  to  give  his  opin- 
ion as  to  the  market  value  of  cattle  was  harm- 
less, where  the  only  evidence  offered  was  cor- 
roborative of  his  opinion,  niid  the  jury  found 
for  a  less  sum  than  the  opinion  expressed. — 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  t.  Dilworth 
(Tex.  Sup.)  88. 

The  cross-examination  of  plaintiff,  in  an  ac- 
tion for  death  of  hi.s  son,  as  to  his  indictment 
for  burglar}',  held  harmless  error. — Grawleigh 
v.  Galmton,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ. 
App.)  140. 

Where,  pending  an  action  for  personal  injury 
to  a  married  woman,  her  husband  dies  intes- 
tate, and  she  properly  prosecutes  the  suit  in  hei- 
own  name,  the  court's  giving  permission  to  her 
children  to  intervene  under  a  claim  of  right  to 
recover  as  heirs  of  their  father  is  harmless 
error.— St  Louis  S.  W.  Ry.  (3o.  of  Texas  v. 
Carwile  (Tex.  (3iy.  App.)  160. 

Where  plaintiff  alleges  the  purchase  of  cer- 
tain property  by  defendant,  which  is  not  put 
in  issue  by  the  pleadings  or  a  sworn  denial,  and 
the  verdict  shows  that  the  jury  found  that  the 
property  was  so  purchased,  the  admission  of 
defendant's  evidence  that  he  did  not  purchase 
the  property  is  harmless  error. — Rhodes  Hav- 
erty  Furniture  Co.  v.  Ilenry  (Tex.  Civ.  App.) 
34(). 

In  action  on  note,  instruction  requiring  jury 
to  find  that  it  could  not  have  been  given,  but 
for  an  agreement  uot  to  prosecute,  though  per- 


haps objectionable,  abstractly  considered,  trli 
harmless.— Clapp  v.  Royer  (Tex.  Civ.  App.>  S4.'>. 
Where  a  plaintiff  complains  of  ansesthetie 
spots  on  his  body,  a  physician  may  state  ihu; 
he  stuck  pins  into  portions  of  his  body  I'ot  af- 
fected, and  he  flinched.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Johnson  (Tex.  Civ.  App.)  7«£». 

The  refusal  to  appoint  medical  experts  to  ex- 
amine plaintiff's  injuries  in  a  personal  injury 
case  held  harmless  error. — Oalveston,  U.  &  &  A. 
Ry.  Co.  ▼.  Sherwood  (Tex.  Civ.  App.)  776. 

In  au  action  against  a  railroad  company  for 
personal  injuries,  the  refusal  of  the  court  to 
allow  the  conductor  in  charge  of  the  train  run- 
ning over  plaintiff  to  read  his  report,  made 
just  after  the  accident,  held  harmless  error.- 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  ▼.  Ed- 
wardfl  (Tex.  Cir.  App.)  801. 

Error  in  admitting  testimony  of  defend- 
ant's admissions  while  trying  to  compron->ise 
before  suit  held  not  cured  by  the  fact  that 
there  was  other  evidence  to  support  the  juds- 
ment— McCuen  t.  Brack  (Tex.  Civ.  App.)  8!»T. 

The  admission  of  deeds  showing  defendant's 
title,  in  an  action  of  trespass  to  try  title, 
in  which  the  court  finds  that  plaintiff  bad  title 
which  was  devested  by  an  adverse  possession 
not  i>ased  on  such  deeds,  even  thongh  errone- 
ous, is  harmless.— Smith  v.  Abadie  (Tex.  G\. 
App.)  025. 

On  an  issue  as  to  location  of  a  snrvey.  an 
instruction  as  to  the  full  requisite  to  warrant 
recovery  held  sufficiently  favorable  to  defend- 
ant—White T.  Smith  (Tex.  Gt.  App.)  10r.i8. 

In  an  action  for  delay  in  delivering  a  tele- 
gram, expression  in  court's  charge  that  the 
company  was  a  common  carrier,  though  ntit 
technically  correct  heid  harmless  error. — West- 
ern Union  Tel.  Co.  v.  Hays  (Tex.  Civ.  App.l 
1072. 

Plaintiff  having  shown  title  by  ten  years' 
adverse    possession,    any    error    in    admitting 

groof  of  title  by  deed  from  prior   owners  is 
armless.— Grayson  T.  Peyton  (Tex.  Ot.  App.) 
1074. 

{ 23.  —  8iilMM4iieBt  appeals. 

The  decision  of  the  supreme  court  on  plaintiff's 
appeal  from  an  invtriuntary  nonsuit  in  an  action 
against  a  city  for  the  death  of  plaintiff's  intes- 
tate, held  not  law  of  the  case  on  an  appeal  from 
the  judgment  entered  on  the  verdict  of  the  jury 
at  the  retrial.— Fnchs  T.  City  of  St  Louis  (Mo. 
Sup.)  610. 

Where,  on  a  former  appeal,  the  court  ruled 
that  the  petition  sufficiently  stated  a  cause  of 
action,  over  defendant's  oral  objection  made  at 
outset  of  trial,  and  defendants  on  second  trial 
failed  to  demur  or  move  for  more  definite  aver- 
ments, their  assignment  of  error,  based  on  the 
ins\ifflciency  of  the  petition,  should  be  disre- 
garded.— >Iarsball  v.  Ferguson  (Mo.  App.)  93.">. 

The  decision  of  the  court  on  appeal  that  the 
mortgagee  may,  after  foreclosure,  maintain  an 
action  for  trespass  committed  before  the  ma- 
turity of  the  mortgage,  is  binding  on  a  subse- 
quent appeal. — Girard  Life  Ins.,  Annuity  ii 
Trust  Co.  V.  Mangold  (Mo.  App.)  955. 

1 24.  Detannluatlom   and   dlaposltlam  of 
eanae. 

Where,  in  an  action  on  contract  plaiutiff  ob- 
tained a  verdict  for  more  than  his  evidence  jus- 
tified, the  jndement  would  be  conditiounlly  re- 
versed.—Swafford  V.  Spratt  (Mo.  App.)  701. 

Where  an  order  on  a  motion  touching  alimony 
pendente  lite  is  reversed,  and  remanded  with- 
out further  direction,  the  merits  of  the  motion 
are  open  for  review  on  a  retrial  to  the  circuit 
court. — Marx  v.  Marx  (Mo.  App.)  934. 

The  remand  of  a  cause  for  a  new  trial  by  the 
court  of  chancery  appeals  held  not  erroneous 
though  the  court  also  found  the  facta  in  favor 
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I,  see  "Master 


of   appellant.— Traughber  t.   Smelser   (Tenn.) 
475. 

Where  the  evidence  on  an  appeal  ■was  whoUj: 
insnfflcient  to  support  the  verdict  appealed 
from,  judgment  will  be  rendered  for  the  apj)el- 
lant  in  the  appellate  court. — City  of  Galveston 
V.  Brown  (Tex.  Civ.  App.)  156. 

The  court  of  civil  appeals  Tvill  not  make  find- 
ings of  facts  concerning  written  instruments 
contained  in  the  statement  of  facts,  for  such 
instruments  speak  for  themselves. — Scott  v. 
Fanners'  &  Merchants'  Nat.  Bank  (Tex.  Civ. 
App.)  343. 

Where  a  remitter  is  made  reducing  an  excess- 
ive verdict,  so  that  the  judgment  is  not  ex- 
cessivei,  the  jodgmeut  will  not  be  set  aside 
solelv  because  of  the  excessiveness  of  the  ver- 
dict.—Gulf,  C.  &  S.  F,  Ry.  Co.  V.  Darby  (Tex. 
Civ.  App.)  446, 

Defeated  appdiee's  showing  of  inability  to 
pay  coiits  held  not  snfBcient  to  entitle  her  to  an 
order  requiring  the  clerk  to  issue  a  mandate 
without  costs.— Gnlf,  C.  &  S.  F.  Ry.  Co.  r.  Mat- 
thews (Tex.  Civ.  App.)  788. 

APPLIANCES. 

Liability  of  employer  for  defects 
and  Servant,''^  i  2. 

APPLICATION. 

For  writ  of  error,  see  "Appeal  and  Error," 
§  8. 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Bxecutora 

and  Administrators,"  S  2. 
Of  guardian,  see  "Guardian  and  Ward,"  i  1. 

APPORTIONMENT. 

See  "States,"  8  L 

Of   expenses  of  sale   by   assured   of   salvage 
goods,  see  "Insurance,'*  S  7. 

ARBITRATION  AND  AWARD. 

I    1.    Bnbmlailoii. 

The  stututory  method  of  arbitration  is  mere- 
ly cumulative,  and  any  controversy  which 
might  be  submitted  by  a  parol  agreement  may 
still  be  arbitrated  as  at.  common  law.— Pog- 
genbnrg  v.  C^nniff  (Ky.)  845. 

I    2.    ArMteatora  and  proeeedlmcs. 

While  the  civil  courts  will  not  enforce  the 
judgments  of  ecclesiastical  courts,  parties  may 
anbmit  a  controversy  to  the  members  of  such  a 
court  as  arbitrators,  and  the  award  duly  made 
vifill  be  binding.— Poggenburg  v.  Conniff  (Ky.) 
845. 

S   3.    Award. 

As  an  award  of  ''$3,000  damages  and  sup- 
poTt"  to  the  mother  of  a  bastard  against  the 
father  is  void  for  uncertainty  as  to  the  support, 
that  part  of  the  award  may  be  rejected  as 
surplusage,  and  the  award  enforced  as  to  the 
damages. — Poggenburg  v.  Conniff  (Ky.)  845. 

Every  reasonable  presumption  will  be  indulg- 
ed in  favor  of  the  validity  of  an  award.— Pog- 
genburg V.  Conniff  (Ky.)  846. 

As  the  suit  was  not  upon  the  finding  of  the 
ecclesiastical  court  as  the  judgment  of  a  court, 
but  as  an  award  of  arbitrators,  it  was  not  nec- 
essary to  allege  that  the  judgment  was  still  In 
force.— Poggenburg  v.  Conniff  (Ky.)  845. 


ARGUMENT  OF  COUNSEL 


In  civil  atftions,  see  "Trial,"  {  3. 
In      criminal      prosecutions,      see 
Law,"  I  20. 


"Criminal 


ARRAIGNMENT. 

See  "Criminal  Law,"  {  7. 

ARREST. 

See  "Bail." 

Under  invalid  warrant,  as  evidence  of  malice, 
see  "Malicious  Prosecution,"  |  8. 

ARREST  OF  JUDGMENT. 

In  civil  actions,  see  "Judgment,"  {  8. 


In      criminal      prosecutions. 
Law,"  §  26. 


see     "Criminal 


ASSAULT  AND  BATTERY. 

Assault  on  passenger,  aee  "Carriers,"  §  3^. 
Assault  with  intent  to  kill,  see  "Homicide," 
8  2. 

8   1.    Grlmlnal  respoKaibillty. 

On  prosecution  for  an  assault  by  pointing  a 
pistol  at  the  prosecuting  witness,  an  instruction 
that  the  jury  should  find  defendant  not  guilty, 
unless  they  believed  be  intended  to  shoot  the 
witness  or  do  him  bodily  harm,  was  properly  re- 
fused.—State  V.  Lewellyn  (Mo.  .4pp.)  OTf . 

An  indictment  charging  that  defendant  did  un- 
lawfully, willfully,  and  intentionally  assault, 
strike,  beat,  and  wound  the  prosecuting  wit- 
ness, by  pointing  a  revolver  at  him  in  a  rude 
and  threatening  manner,  is  sufficient. — State  v. 
Lewellyu  (Mo.  App.)  077. 

In  a  prosecution  for  indecent  assault,  evi- 
dence that  the  general  reputation  of  prosecu- 
ti'ix  for  virtue  and  chastity  was  good  was 
properly  admitted. — Wilson  v.  State  (Tex.  Cr. 
App.)  loe. 

In  a  prosecution  for  indecent  assault,  held  er- 
ror to  refuse  defendant's  evidence  that  prose- 
cutrix ijefore  the  assault  confessed  to  him  to 
carnal  intereonrse  with  other  men. — Wilson  v. 
State  (Tex.  Cr.  App.)  106. 

Party  held  punishable  as  a  principal  to  an  as- 
sault, though  he  did  not  actually  commit  the 
same.- Anderson  v.  State  (Tex.  Cr.  App.)  110. 

On  a  prosecution  for  aggravated  assault,  evi- 
dence held  insufficient  to  sustain  a  conviction. — 
Black  V.  State  (Tex.  Or.  App.)  113. 

A  i)er8on  28  years  of  age.  6  feet  high,  weighing 
185  pounds,  and  holding  tne  position  of  deputy 
marshal  of  a  city,  held  to  be  a  person  of  robust 
health  and  streuKth,  within  the  aggravated  as- 
sault sUtute.— Black  v.  State  (Tex.  Cr.  App.) 
113. 

A  person  57  years  of  age,  6  feet  2  inches  high, 
and  weighing  175  pounds,  held  not  to  be  an  aged 

gerson,  within  the  aggravated  assault  statute.- 
Hack  V.  State  (Tex.  Or.  App.)  113. 

Information  for  aggravated  assault  held  suffi- 
cient, though  coupling  the  different  phases  of 
such  assault  in  one  county.— Black  v.  State 
(Tex.  Cr.  App.)  113. 

That  an  information  for  an  aggravated  as- 
sault couples  in  one  count  the  different  phases 
of  the  crime  does  not  vitiate  it.— Black  t.  State 
(Tex.  Cr.  App.)  113. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  "Eminent  Domain,"  8  3. 

Of  damages,  see  "Damages,"  §  5. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  8  4. 

Of  loss  on  insured,  see  "Insurance,"  §8  8,  5. 

ASSIGNMENT  OF   ERRORS. 

See   "Appeal    and   Error,"    I    15;    "Criminal 
I     Law,"  8  27. 
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ASSIGNMENTS. 

For  benefit  of  creditors,  see  "Aasignments  for 

Benefit  of  Creditors.'' 
Fraud  as  to  creditors,  see  "Fraudulent  Con- 

veyanoes." 

Tramfen  of  particular  tvecie*  of  property, 

riahta,  or  inatrumentt. 
See  "Bills  and  Notes."  }  3;    "Bonds,"  I  1. 
Admeasurement  or  assignment  of  dower,  see 

"Dower,"  §  3. 
Leases,  sea  "Landlord  and  Tenant,"  f  1. 

{   1.    Requisites  and  Talldlty. 

A  contract  whereby  the  owners  of  a  depart- 
ment store  let  certain  space  therein  to  plaintitf 
for  a  shoe  department  held  not  assignable  with- 
out the  assent  of  both  parties.— Moore  y.  Thomp- 
son (Mo.  App.)  680. 

Evidence  examined,  and  held  to  show  that 
lessee  of  space  in  department  store  assented  to 
substitution  of  corporation  as  lessor  in  place  of 
original  lessors.— Moore  ▼.  Thompson  (Mo.  App.) 

I  2.     Blclits  and  UablUties  of  parUes. 

The  assignee  of  an  oil  option  is  not  bound  by 
the  fraud  of  his  assignor  in  procuring  the  con- 
tracts, though  the  grantors  are  in  possession.- 
National  Oil  &  Pipe  Line  Oo.  v.  Teel  (Tex.  CSv. 
Anp.)  646. 

ASSIGNMENTS    FOR    BENEFIT    OF 
CREDITORS. 

Se«  "Bankruptcy,"  |  2. 

i    1.    BlsHta  and  remedies  of  eredltora. 

I^essee  of  corporation  sustaining  unliquidated 
damages  by  its  breach  of  the  lease  held  a  cred- 
itor, and  entitled  to  recover  against  its  trustee 
for  creditors. — Moore  ▼.  Thompson  (Mo.  App.) 

eso. 

ASSOCIATIONS. 

See  "Beneficial  Associatious";  "Building  and 
Loan  Associations." 

Mutual  benefit  insurance  associations,  see  "In- 
surance," 8  II- 

ASSUMPSIT,  ACTION  OF. 

See  "Money  Lent" 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant," 
i  2. 

ATTACHMENT. 

Exemptions,  see  "Homestead." 

i   1.    Tifry,  lien,   and  enstodr   Msd   dis- 
position of  property. 

The  failure  of  an  officer,  serving  an  attach- 
ment in  a  suit  commenced  b^  publication,  to 
notify  the  tenant  in  possession  of  the  land, 
and  to  state  suoh  fact  in  his  return,  as  requir- 
ed by  Rev.  St.  1S89,  §  543,  defeats  the  jurisdic- 
tion of  the  court,  and  the  purchaser  of  the  laud 
and  his  grantees  acquire  no  title  to  the  prop- 
erty.—Walter  V.  Scofield  (Mo.  Sup.)  276. 

{  2.    Wroncfnl  attaolunent. 

Where  plaintiff  alleged  that  household  goods 
of  the  value  of  $3d4  were  wrongfully  seized  and 
held  for  34  days,  a  judgment  for  $oC>0  exemplary 
<lamages  would  not  be  set  aside,  as  out  of  pro- 
portion to  the  judgment  for  $90  actual  damages. 
— T.eonard  v.  Harkleroad  (Tex.  Oiv.  App.^  12i. 

For  a  wrongful  att.ichment  of  goods  the  owner 
Is  not  compelled  to  elect  to  sue  the  plaintiffs  in 
Attachment  independent  of  the  bond,  or  sue  on 


the   bond,   bat  may  sue  both  in  one  action- 
Leonard  V.  Harkleroad  (Tex.  tSv.  App.)  127. 

In  an  action  by  an  administrator  to  recotn 
the  value  of  goods  which  were  levied  on  ts  tbt 
property  of  another,  an  an.swer  that  the  gotrt 
I  were  returned  uninjured  to  the  estate  sUtes  i 
good  defense.- Piukard  v.  Willis  (Tex.  Cii. 
App.)  135. 

!  A  plea  to  the  juiisdictiou  as  to  the  amou:i- 
claimed  by  an  amended  petition  in  an  actiii 
for  wrongful  attachment  held  filed  too  late  a(t>T 
pleadiog  to  merits  upon  the  origiual  petitioD- 
Thompson  t.  Rosenstein  (Tex.  Civ.  App.)  439. 


ATTENDANCE. 

Of  juror,  see  "Jury,"  |  2. 

ATTORNEY  AND  CLIENT. 

Advice  of  counsel  as  to  commencing  proaeco- 
tiou  as  defense  to  action  for  malicious  prof- 
ecution,  see  "Malicious  Prosecution."  |  2. 

Argument  and  conduct  of  counsel  at  trial  is 
civil   actiousv   see   "Trial,"   {   3. 

Argument  and  conduct  of  counsel  at  trial  in 
criminal  prosecutions,  see  "Criminal  Law.' 
§  20. 

Attorneys  as  public  officers,  see  "Attorney  Gen- 
eral." 

Negligence  of  attorney  as  evidence  of  malice. 
see  "Malicious  Prosecution,"  i  3. 

Purchase  by  attorney  on  foreclosure  of  ven- 
dor's lien,  see  "Vendor  and  Purchaser,"  f  5. 

Review  of  argument,  see  "Appeal  and  Enai." 
i  3. 

I   1.    Duties  and  UabUittee  of  attonw; 
to  client. 

An  attorney  to  whom  a  claim  is  sent  for  cl- 
lection,  and  who  reduces  it  to  judgment.  k(!j 
not  eotopped  from  asserting  against  such  cli- 
ents a  prior  mortgage  from  the  debtor.— Siatf 
ez  rel.  Kennen  v.  Fidelity  &  Deposit  Ca  (Mo. 
App.)  958. 

A  conveyance  by  client  to  attorney  held  vali'l 
— Tlppett  V.  Brooks  ffex.  Civ.  App.)  512. 

I  S.     Compensation  and   Uen   of  attar, 
aey. 

Attorneys  who  have  represented  a  minor  bi  lit- 
igation are  entitled  to  a  lien  on  his  recover  f'<r 
reasonable  compensation. — ^.^merican  Lead  Pen- 
cil Co.  v.  Davis  (Tenu.)  864;  Ex  parte  Smith 
■on.  Id. 

Attorneys  who  have  represented  a  minor  in  lit- 
igation cannot  have  the  amount  of  their  fees  ti- 
ed on  an  ex  parte  application  to  the  conrt.- 
Americau  Lead  Pencil  Co.  v.  Davis  (Tend 
864:  Ex  parte  Smithson,  Id. 

A  contingent  fee  coutract  with  attorneys  i"  > 
personal  injury  case,  purporting  to  assign  a  1*'^' 
tion  of  the  claim  to  the  attorneys,  held  to  p"*" 
elude  the  client  from  making  a  binding  srtilt- 
ment  of  an  action  commenced  by  the  attorn  ■.>'^ 
with  the  adverse  party,  as  to  the  interest  as-qsi- 
ed  to  the  attorneys.— Texas  Cent.  It.  Co.  v.  An- 
drews (Tex.  Civ.  App.)  923. 

ATTORNEY  GENERAL 

TTndcr  Ky.  St.  H  4258.  4241,  4262.  4263.  42^»^ 
127,  and  chapter  8,  art  2,  ||  113,  114,  an  atto^ 
ney,  employed  by  the  attorney  general  to  r«-p^ 
sent  the  state  in  a  proceeding  instituted  by  :''■;' 
auditor's  agent  to  compel  a  taxpayer  to  li^  ti~ 
property,  was  not  entitled  to  be  paid  by  tlw 
I  state.— Coulter  v.  Denny  (Ky.)  65. 


AUTHORITY. 


Of  agent,  see  "Principal  and  Agent."  If  1.  - 
Of  justice  of  the  peace,  see  "Justices  of  the 
Peace,"  {  1. 
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AVOIDANCE. 

Of  coiiTerance  of  homestead,  see  "HomMtead," 

AWARD. 

Se«  "Arbitration  and  Award,"  |  i, 

BAGGAGE. 

Of  passeoger,  see  "Cnrriers,"  (  6. 

BAIL 

S    1.    Im  erlmlaal  proseontlOMi. 

Under  Code  Cr.  Proc.  arts.  G35,  641,  relatinK 
to  discharee  of  an  accused's  bail  aud  commenoe- 
nient  of  tie  trial,  and  articles  303  to  310,  de- 
fining bail,  and  articles  577  and  S91,  relating 
to  preliminary  motions  and  exceptions  in  n 
crimicnl  case,  tlie  hail  of  an  accused  who  fled 
1>efore  the  court  had  disposed  of  the  prelimi- 
r.nry  motions  held  operntire.— Fossett  T.  State 
<Tex.  Cr.  App.)  322. 

BAILMENT. 

See  "Banlts  aud  Banking."   (  1;    "Carriers," 
{  1 ;  "Pledges" ;  "Warehousemen." 

It  is  incumbeut  on  a  bailee  to  show  that  the 
loss  of  or  injury  to  property  in  his  possession 
is  not  due  to  his  uegligence. — Hislop  T.  Ordner 
<Tex.  Civ.  App.)  387. 

Tn  an  action  against  the  bailee  of  a  horse, 
■CTidence  held  iusutUcient  to  show  that  defend- 
ant's negligence  caused  the  death.— Hislop  t. 
Orner  (Tex.  Civ.  App.)  337. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  Creditors." 

I  1.    Fetitlen,      adjndleatton,      warrant, 
and  onatodr  of  prop«rt7. 

Property  subject  to  a  mortgage  neld  properly 
included  In  determining  a  debtor's  insolvency, 
under  Bankr.  Act  18JW,  |  1.  subd.  15.— Posey  v. 
McManis  (Tex.  CTv.  App.)  T92. 

4  S>    AsaicmaaMtt,     •dmlslatratloa,    mad 
dutrlbiitlon  of  bankrupt's  estate. 

Where  an  insolvent  gave  chattel  mortgages, 
which  by  agreement  were  withheld  from  rec- 
ord over  5  mouths,  and  recorded  14  days  before 
be  was  adjudged  a  bankrupt,  such  mortgages 
abonld  be  considered  as  of  the  date  of  the  rec- 
ord, and  void  as  to  the  trustee,  under  Bankr. 
Art.  H  67e,  70a. — Texas  Brewing  Co.  v.  Mal- 
lette  (Tex.  Civ.  App.)  441. 

Under  Bankr.  Act  188S,  {  23b,  a  trustee  in 
bankruptcy  held  not  entitled  to  maintain  in  the 
district  court  of  one  couuty  a  suit  to  set  aside 
a  sale  of  land  made  under  foreclosure  proceed- 
ings pending  in  the  district  court  of  another 
<-ounty  when  the  bankruptcy  petition  was  filed. 
— W.  C.  Kel(  her  Laud  Mortg.  Co.  v.  Bush  (Tex. 
Civ.  App.)  444. 

A  transfer  by  a  debtor  held  not  to  be  a  prefer- 
ence, within  Bankr.  Act  18U8.  S  00.  par.  a.— Po- 
sey ▼.  McManis  (Tex.  Qv.  App.)  702. 

BANKS  AND  BANKING. 

I^iability    of    bank    for    misrepresentations    of 
cashier,  see  "Fraud,"  {  1. 

I  1.    Fnnetloaa  and  deallns*. 

In  an  action  to  recover  a  bank  deposit,  in 
which  plaintiff  by  reply  denied  that  a  check 
which  defendant  had  paid  was  signed  by  her  or 
by  her  authority,  it  was  error  to  instruct  that, 
in  order  to  find  for  defendant,  the  jury  must  be- 
lieve that  the  check  was  signed  by  plaintiff.-. 
Pbcpuiz  Nat.  Bank  v.  Taylor  (Ky.)  2i. 


If  plaintiff  suing  for  a  bank  deposH  received 
the  proceeds  of  a  check,  payment  of  which  was 
relied  on  as  a  defense,  with  knowledge  that  the 
money  had  been  paid  by  defendant  thereon,  or 
the  mouey  was  deposited  to  plaintiff's  credit  in 
another  bank  and  drawn  out  by  her  or  by  her 
authority,  the  court  should  have  instructed  that 
she  was  not  entitled  to  recover. — Phoenix  Nat. 
Bank  ▼.  Taylor  (Ky.)  27. 

In  an  actiou  against  a  bank  for  damages 
from  refusal  to  honor  checks,  evidence  as  to 
whether  a  person  offered  to  buy  plaintiff's  claim 
arainst  the  bank  is  wholly  immaterial  and  for- 
eign to  the  issues. — Roe  v.  Bank  of  Versailles 
(Mo.  Snp.)  303. 

The  president  of  a  bank,  who  made  an  agree- 
ment with  a  party  whereby  sudi  party  was  to 
get  money  from  the  bank  to  buy  a  certain  de- 
scription of  hogs,  is  competent  to  testify  to  the 
kind  of  hogs  which  the  party  was  to  buy,  un- 
der the  terms  of  the  contract,  as  a  condition 
of  getting  credit  at  the  bank. — Roe  v.  Bank 
of  Versailles  (Mo.  8np.)  303. 

In  an  action  against  a  bank  for  failure  to 
honor  checks,  presumption  indulged  that  a  loan 
made  by  the  bank's  president  to  plaintiff  was 
known  to  and  approved  by  the  bank.— Koe  v. 
Bank  of  Versailles  (Mo.  Sup.)  303. 

In  an  action  against  a  bank  for  damages 
from  refusal  to  honor  checks,  held  proper  to  re- 
fuse to  admit  in  evidence  defendant's  motion 
to  require  plaintiff  to  give  security  for  costs, 
for  the  purpose  of  showing  that  plaintiff  was 
iusolvent. — Koe  y.  Bank  of  Versailles  (Mo. 
Pup.)  303. 

The  president  of  a  bank  la  authorized  to 
make  au  agreement  whereby  a  party  is  to  get 
money  from  the  bank  to  buy  a  certain  descrip- 
tion of  hogs.— Roe  ▼.  Bank  of  Versailles  (Mo. 
Sup.)  303. 

A  person  borrowing  money  from  a  bank 
through  its  president  cannot  deny  the  author- 
ity of  the  president  either  to  loan  the  mouey 
to  him  or  to  dictate  the  terms  of  such  loan.— 
Roe  T.  Bank  of  Versailles  (Mo.  Sup.)  303. 

Where  a  bank  permits  ita  president  aa  its 
agent  to  arrange  a  loan  of  money  for  the  pur- 
chase of  stock,  it  is  estopped  to  afterwards 
deny  the  legitimate  nature  of  the  loan. — Roe 
V.  Bank  of  Versailles  (Mo.  Sup.)  303. 

Though  the  act  of  a  bank's  president  in  ar- 
I  ranging  for  a  loan  of  money  for  the  purchase 
I  of  stock  is  unauthorized,  yet,  if  the  loan  is 
'  afterwards  ratified  by  the  bank,  the  bank  can- 
I  not  subsequently  question  its  legitimate  char- 
acter.—Roe  V.  Bank  of  Versailles  (Mo.  Snp.) 
^303. 

I  The  maker  of  a  note  to  a  bank,  who  agreed 
^  that  deposits  thereafter  made  by  him  might  be 
applied  on  the  note,  though  it  was  not  due 
when  such  deposits  were  made,  and  directed  the 
cashier  to  so  apply  them,  was  estopped  from 
claiming  such  deposits  as  subject  to  his  checks. 
—Roe  V.  Bank  of  Versailles  (Mo.  Sup.)  303. 

In  an  action  against  a  bank  for  damages  from 
a  refusal  to  honor  checks,  held  proper  to  in- 
strurt  that  if.  before  the  maturity  of  a  note  giv- 
en by  plaintiff  to  the  bank,  the  only  money  re- 
ceived by  the  bank  had  been  credited  on  the 
note  by  plaintiff's  direction,  the  verdict  should 
be  for  defendant.— Roe  v.  Bank  of  Versailles 
(Mo.  Sup.)  303. 

In  action  on  a  certified  cbeck,  evidence  held 
to  warrant  submission  to  the  jury  of  the  issue 
of  fraud.- Muth  v.  St.  Louis  Tiust  Co.  (Mo. 
App.)  97& 

The  teller  of  a  banking  institution  has  no  im- 
plied authority  to  certify  checks,  though  author- 
ity may  be  implied  from  his  conduct  in  certi- 
I  fving  checks  and  the  subsequent  payment  of 
I  tnern  by   the   institution.— Muth   t.    St.   Louis 
I  Trust  Co.  (Mo.  App.)  1>7S. 
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The  maker  of  a  note  held  liable  thereon,  not- 
■withstanding  represeutations  by  a  co-maker, 
who  was  also  the  presideut  of  the  bank  to  which 
the  note  was  given. — National  Bank  of  Cleburne 
V.  Carper  (Tex.  Civ.  App.)  188. 

BAR. 

Of  action  by  former  adjudication,  see  "Judg- 
ment" S  9. 

Of  action  by  limitation,  eee  "I^iimitation  of  Ac- 
tions," §  8. 

Of  dower,  see  "Dower,"  |  2. 


BASTARDS. 


{   1.    Custody,   siipport,   and  proteetlon. 

The  mother  being  charged  with  the  support  of 
her  bastard  child,  the  damages  on  arbitration  of 
the  same  were  properly  awarded  to  her. — Pog- 
geuborg  t.  Conniff  (Ky.)  845. 

BATTERY. 

See  "Assault  and  Battery." 

BENEFICIAL  ASSOCIATIONS. 

Building  or  loan  associations,  see  "Building 
and  Loan  Associations."' 

Mutual  benefit  insurance  associations,  see  "In- 
surance," §  11. 

It  seems  that  the  failure  of  members  to  con- 
form to  by-laws  of  a  benevolent  order  does  not 
work  a  dissolution  of  membership,  in  the  absence 
of  some  by-law  expressly  so  providing,  and  that 
members,  upon  compliance  with  the  by-laws  to 
which  they  have  heretofore  objected,  are  enti- 
tled to  be  reinstated. — ^Union  Benev.  Soc.  No.  8 
V.  Martin  (Ky.)  88. 

.4.  benevolent  society  cannot  change  the  ob- 
jects of  the  association,  or  add  entirely  different 
and  independent  objects  to  those  in  the  original 
articles;  but  it  may  bind  members  by  mere  in- 
ternal regulations,  such  as  those  for  the  more 
definite  identification  of  members  In  traveling, 
and  the  acquirement  by  members  of  greater 
knowledge  of  the  teachings  of  the  institution. — 
Union  Benev.  Soc  No.  8  v.  Martin  (Ky.)  38. 

Where  a  schism  has  occurred  In  a  benevolent 
association,  a  minority  faction,  which  has  ad- 
hered to  the  law,  usages,  and  customs  of  the  gen- 
eral organization,  constitutes  the  true  associa- 
tion, and  is  alone  entitled  to  the  property  of  the 
association. — Union  Benev.  Soc.  No.  8  v.  Martin 
(Ky.)  38. 

Petition  by  beneroleut  association  held  insuffi- 
cient for  not  clearly  stating  objects  of  associa- 
tion, in  harmony  with  Rev.  St.  1899,  (  1394.— 
Grand  Chapter  of  Order  of  Eastern  Star  v. 
Francis  (Mo.  App.)  732. 

Petition  in  suit  for  injunction  hfld  not  to  ren- 
der admissible  the  articles  of  association  of  com- 
plainaut.— Grand  Chapter  of  Order  of  Eastern 
Star  V.  Francis  (JIo.  App.)  732. 


BEQUESTS. 


See  "Wills.** 


BEST  AND  SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  I  3. 
In  criminal  prosedutioos,  see  "Criminal  Law," 
I  10. 


See  "Gaming.** 


BETTING. 
BIAS. 


Of  Juror,  see  "Jury."  §  3. 

Of  witness,   see  "Witnesses,"   |  4. 


BILL  OF  EXCEPTIONS. 

See  "Exceptions,  Bill  of." 

BILLS  AND  NOTES. 

See  "Guaranty,"  i  1. 

Liability  of  wife  on  note,  see  "Husband  and 

Wife,''  {  2. 
Parol  evidence,  see  "Evidence,"  |  9. 

I   1.    Requisite!  and  TaUditr. 

Note  being  in  ^art  to  defraud  creditors,  so  that 
part  of  the  consideration  is  illegal,  and  it  beine 
an  entirety,  it  is  void,  not  only  as  agaiust  crtJ- 
itors,  but  between  the  parties. — McTighe  t.  Mc- 
Kee    (Ark.)  754. 

Assertion  by  the  seller  of  a  business,  in  the 
purchaser's  presence,  that  the  business  wouM 
make  a  "bushel  of  money,"  and  similar  stace- 
ments,  were  not  false  representations  such  ;•.- 
would  avoid  the  purchaser's  note. — Black  v.  Ep- 
stein (Mo.  App.)  T.id. 

One  who  renewed  an  old  note,  knowing  that 
the  holder  was  trying  to  collect  it,  held  to  have 
waived  his  defense  as  against  the  old  note. — 
National  Bank  of  (Cleburne  t.  Carper  (Tex.  Civ. 
App.)  188. 

I  2.     Coiutniotlon  sad  operation. 

Where  certificates  of  deposit  or  notes  are 
made  pa.vable  to  two  persons,  they  are  prespme.! 
to  be  joint  owners  in  equal  shares. — ^Armstrong 
V.  Johnston  (Mo.  App.)  733. 

{  3.    RiclitB  and  Uabllltles  on  Indoxve- 
n>ent  or  tranaf er. 

Under  Ky.  St.  5  481,  every  person  who  signs 
his  name  upon  the  back  of  a  note  is  liable  as 
an  assignor,  unless  a  different  purpose   is  ei- 

gressed   in    writing.— American    Nat,    Bank   v. 
mallhouse  (Ky.)  260. 

A  writing  on  the  back  of  a  note,  signed  by  a 
holder,  held  not  an  indorsement. — Tucker  v.  Gen- 
try (5Io.  App.)  723. 

A  bona  fide  holder  of  a  note,  which  was  alter- 
ed after  its  execntiou,  held  not  entitled  to  re- 
cover from  the  sureties  thereon  even  the  original 
amount  of  the  note.— Moss  t.  Maddux  (Tenn.) 
855. 

I  4.     Presentment,  demand,  notloe,  and 
protest. 

A  subsequent  holder  of  a  note  hM  not  enti- 
tled to  recover  on  an  indorsement  without  serv- 
ice of  notice  of  default  and  a  demand  upon  the 
Indorser. — Tucker  ▼.  Gentry  (Mo.  App.)  723. 

i  6.    Actions. 

In  an  action  on  a  note,  where  issne  was 
amount  of  credits  to  be  applied,  the  burden  was 
on  plaintiff  to  show  the  facts  as  claimed  by 
him.— Miller  v.  Johnson  (Ky.)  375. 

In  suit  on  note,  answer  held  to  have  admitted 
the  making  of  a  note  offered  in  evidence. — Black 
v.  Epstein  (Ma  App.)  73% 

In  suit  on  note,  held,  that  there  was  no  vari- 
ance between  note  aud  one  described  in  petition, 
such  as  would  prejudice  defendant. — Black  v. 
Epstein  (Mo.  App.)  736. 

In  au  action  on  note,  instruction  held  not  er- 
roneous, as  excluding  certain  issues  where  they 
were  submitted  by  other  instructions. — Clapp  v. 
Royer  (Tex.  Civ.  App.)  845. 

BOARD  OF  HEALTH. 

See  "Health,"  i  1. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,   see 

'•Bills  and  Notes."  {  3. 
Of  land,  see  "Vendor  jind  Purchaser,"  i  ^ 
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BONDS. 

Execution  \>j  father  of  indigent  insane  person 
us  condition  precedent  to  sending  child  to 
state  asylum,  see  "Insane  Persons,"  S  3. 

Limitation  of  actions  on  contractor's  bond, 
see  "Limitation  of  Actions,"  i  1. 

Sureties  on  bonds,  see  "Principal  and  Surety." 

Bonds  for  per/onnanoe  of  dxMea  of  trutt  or 

office. 
See    "Executors    and    Administrators,"    i    9; 
"Sheriffs  and  Ck>nstable8,"  §  2. 

Bonds  in  legal  proceedings. 
See  "Appeal  and  Error,"  §  8;  "Ball";  "Costs," 
S  2;    "Execution,"  §  5. 

i  1.    NecotiabllltT  and  transfer. 

Farm  of  bonds  held  to  give  notice  that  a  trust 
company  held  them  in  trust,  with  power  to  sell; 
but  the  power  to  sell  did  not  give  it  the  power 
to  pledge  for  its  own  benefit,  and  the  pledgee 
acquired  no  lien. — Rodd  v.  Louisville  Banking 
Co.  (Ky.)  63 ;   Mutual  Life  Ins.  Co.  v.  Rodd,  Id. 

A  trustee,  pledgee  of  a  bond  constituting  part 
of  the  trust  fnnd,  having  taken  it  upon  the  faith 
of  the  obligor's  statement  that  the  trust  com- 
pany had  settled  with  him  in  full  and  that  he 
onrpd  all  the  outstanding  bonds,  the  obligor  is 
estopped  to  deny  the  company's  authority  to 
pledge  the  bond  for  its  debt.— Rodd  v.  Louisville 
Banking  Co.  (Ky.)  03;  Mutual  Life  Ins.  Oo.  v. 
Rodd,  Id. 

Bonds  payable  to  a  trust  company,  "trustee," 
or  bearer,  did  not  stand  ou  the  footing  erf  bills 
of  exchange;  and  the  obligor,  unless  estopped, 
could  make  any  defense  against  an  assignee  that 
he  might  have  made  against  the  payee. — Rodd  v. 
Louisville  Banking  Co.  (Ky.)  63;  Mutual  Life 
Ins.  Co.  V.  Rodd,  Id. 

Obligor  in  bonds  held  in  trust,  not  owing  any- 
thing to  trustee,  held  not  obligated  to  pledgee 
of  trustee. — Rodd  v.  Louisville  Banking  Oo. 
(Ky.)  63;   Mutual  Life  Ins.  Co.  v.  Bodd,  Id. 

Where  the  payor  of  bonds  had  no  reason  to  be- 
lieve that  the  payee,  who  was  to  advance  the 
amount  for  the  erection  of  a  house,  would  sell 
the  bonds  before  the  money  was  furnished,  he 
is  not  estopped,  as  against  the  assignee,  to  plead 
that  he  did  not  receive  the  money. — Macauley  v. 
Louisville   Banking  Oo.   (Ky.)  843. 

The  purchasers  of  nonnegotiable  mortgage 
bouds  executed  to  a  title  company  took  them 
subject  to  all  equities  in  existence  between  the 
payor  and  payee  before  notice  of  the  assign- 
nieuL  —  Macauley  t.  Louisville  Banking  Co. 
(Ky.)  843.      . 

BOUNDARIES. 

Review   in   cases  of   disputed  boundaries,   see 
"Appeal  and  Error,"  I  1. 

{   1.    XiTidenoe,    aicertainmeat,    sad    es> 
tablishment. 

Where  the  issue  was  whether  a  surveyor  had 
by  mistake  designated  a  certain  tree  as  the 
northeast  comer,  instead  of  the  northwest  cor- 
ner, it  was  proper  to  resort  to  other  calls, 
lines,  etc.— White  v.  Smith  (Tex.  Civ.  App.) 
1028. 

BREACH. 

Of  condition,  see  "Insurance,"  {{  4,  5. 
Of  contract,  see  "Contracts,"  {  2. 
Of  warranty,  see  "Insurance,"  $  4. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  f  10. 


BROKERS. 

$    1.    Compenaation   and  lien. 

After  the  broker  has  had  a  reasonable  time  to 
find  a  purchaser,  the  principal  may  revoke  his 
authority  without  incurring  any  liability. — Col- 
lier V.  Johnson  (Ky.)  830. 

Real  estate  brokers  are  not  entitled  to  com- 
missions for  selling  land  when  not  the  moving 
cause  of  the  sale. — Collier  v.  .Tohnson  (Ky.)  830. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

A  borrowing  stockholder  of  an  insolvent  build- 
ing association,  which  had  made  an  assign- 
ment, was  not  entitled  to  credit  on  her  loon 
for  the  amount  of  dues  paid  on  her  stock.— 
Wills  T.  Paducah  Building  &  Loan  Ass'n  (Ky.) 
991. 

BURDEN  OF  PROOF. 

In  civil  actions,  see  "Evidence,"  {  1» 

BURGLARY. 

f   1.    Proaeontlon    and    pnnlahment. 

Evidence  in  a  prosecution  for  burglary  held 
to  sustain  a  conviction.— HoUengshead  v.  State 
(Tex.  Cr.  App.)  114. 

In  a  prosecution  for  burglary,  held  not  error  to 
refuse  to  submit  the  question  as  to  whether 
brace  taken  from  house  burglarized  was  for 
the  purpose  of  appropriating  the  same,  or  for 
mere  temporary  use. — King  t.  State  (Tex.  Cr. 
App.)  410. 

Evidence  on  a  prosecution  for  burglary  held 
sufficient  to  sustain  a  conviction. — King  v. 
State  (Tex.  Cr.  App.)  410. 

On  a  trial  for  burglary,  evidence  that  prop- 
erty was  stolen  from  the  house  at  the  time  of 
the  burglary  held  admissible.- Moseley  v.  State 
(Tex.  Cr.  App.)  414. 

The  failure  to  instruct,  in  a  burglary  case, 
that  defendant  could  not  be  convicted,  if  he  was 
only  guilty  of  hauling  the  stolen  goods,  and  the 
failure  to  instruct  as  to  statements  made  by 
him  when  arrested,  held  not  erroneous,  when 
considered  in  connection  with  the  evidence  and 
other  instructions. — Whitworth  v.  State  (Tex. 
Cr.  App.)  1019. 


See 


BURIAL  GROUNDS. 

"Cemeteries." 


CANCELLATION  OF  INSTRUMENTS. 

See  "Quieting  Title." 

Rescission  of  contracts,  see  "Sales,"  8  3;  "Ven- 
dor and  Purchaser,"  S  2. 

Setting  aside  fraudulent  conveyances,  see 
"Fraudulent   Conveyances,"  %  3. 

I  I.     Proceedings  and  relief. 

In  suit  to  set  aside  deed  of  right  of  way,  evi- 
dence held  not  to  warrant  decree  for  complain- 
ant.—Dickson  V.  St.  Louis  &  K.  R.  Oo.  (Mo. 
Sup.)  G12. 

CARNAL  KNOWLEDGE 

See  "Rape." 

CARRIERS. 

I   1.    Carriage  of  gooda. 

Evidence  in  an  action  for  damages  for  delay 
in  a  shipment  of  stock  held  to  raise  a  presump- 
tion of  the  carrier's  negligence.— Anderson  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.  (Mo.  App.)  TOT. 

Shipper,  in  an  action  for  damages  resulting 
from  delay,  held  to  have  the  burden  of  showing 
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that  the  delny  was  caused  by  the  carrier's  negli- 
geDce.— Anderson  v.  Atchison,  T.  &  S.  P.  By. 
Oo.  (Mo.  App.)  707. 

In  nn  action  against  a  railroad  company  for 
failure  to  deliver  a  shipment  of  merchandise 
to  the  consignee,  evidence  held  insufficient  to 
establish  a  conversion. — Collins  v.  Illinois  Cent. 
R.  Co.  (Mo.  App.)  943. 

In  an  action  nsaiust  connecting  carriers  for 
damages  sustained  by  plaintiff  because  of  their 
delny  in  shipping  his  cattle,  instruction  relating 
to  apportionment  of  damages  held  not  misleading. 
—Gulf.  C.  &  S.  F.  Ry.  Co.  v.  aishney  (Tex. 
Slip.)  77. 

A  railway  compauy  is  not  liable  for  conversion 
of  wheat  in  its  possession  for  transportation, 
which  was  destroyed  by  an  unusual  storm, 
chough  there  was  delay  in  the  transportation 
and  delivery.— Gulf,  C.  i  8.  F.  Ry.  Co.  v.  Darby 
(Tci.  Civ.  App.)  128. 

Where  a  railway  company  retains  wheat  re- 
covered after  a  storm  an  nnrensonable  time  with- 
out delivery  to  the  consignee,  it  Is  liable  for  con- 
version of  the  wheat  so  recovered. — Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Darby  (Tox.  CUv.  App.)  l'J». 

In  an  action  against  a  railway  company  for 
conversion  of  a  car  load  of  wheat,  which  was  de- 
stroyed by  a  storm  while  in  the  company's  pos- 
session, recovery  cannot  be  had  on  the  ground  of 
breach  of  a  contract  to  notify  the  consignee,  un- 
less such  breach  is  pleaded.— (Julf,  C.  &  S.  F. 
R.V.  Oo.  v.  Darby  CTex.  Civ.  App.)  129. 

A  complaint  against  a  carrier  for  delay  in  de- 
livering a  shipment  of  rice  held  sufficient,  though 
damages  claimed  be  special  damages,  because 
of  the  rice  being  wet  when  delivered  to  the  car- 
rier.—Texas  &  N.  O.  R.  Co.  V.  BIgham  (Tex. 
Civ.  App.)  522. 

g  S.     Carrlace  of  Ure  atook. 

The  measure  of  damages  in  an  action  against 
a  carrier  for  failing  to  deliver  cattle  within  a 
reasonable  time  is  the  difference  between  the 
market  price  at  the  place  of  destination  when 
they  should  have  arrived,  and  the  price  re- 
ceived at  the  sale  made  on  the  first  available 
market— Sloop  v.  Wabaah  R.  Co.  (Mo.  App.) 
056. 

In  an  action  by  a  shipper  against  a  railway 
company  for  falling  to  carry  cattle  to  their  des- 
tination within  a  reasonable  time,  the  question 
of  defendant's  exercise  of  due  diligence  in 
delivering  the  cattle  held,  under  the  evidence, 
to  be  for  the  jury. — Sloop  v.  Wabash  R.  Oo. 
(Mo.   App.)  956. 

In  action  against  railroad  company  for  In- 
juries to  two  car  loads  of  horses,  certain  instruc- 
tion defining  nepligenoe  approved. — Texas  &  P. 
Ry.  Co.  V.  Tribble  (Tex.  av.  App.)  880. 

i   3.    Caniace  of  paaanmcera, 

A.  purchaser  of  a  full-fare  railroad  ticket  held 
entitled  only  to  a  continuous  passage. — Lonia- 
ville  &  N.  R.  Co.  V.  Klyman  (Tenn.)  472. 

Railway  excursion  ticket  held  to  have  been 
presented  before  it  had  expired.— Rutherford  v. 
St.  Louis  S.  W.  Ry.  Co.  (Tex.  Civ.  App.)  161. 

In  an  action  against  a  railway  company  for 
refusing  an  excursion  ticket  presented  by  a  pas- 
senger, on  the  ground  that  it  had  expired,  testi- 
mony as  to  the  difference  between  the  excursion 
rate  and  the  regular  fare  should  be  ex<-lud^ 
as  immaterial.— Rutherford  v.  St  Louis  S.  W. 
Ry.  Co.  (Tex.  Civ.  App.)  161. 

i  3%.  ^^  Personal  Injnrlea. 

Sand.  &  H.  Dig.  §  0195,  relating  to  the  mak- 
ing of  passenger  trains,  held  applicable  to  a 
freight  train  composed  of  several  freight  cars 
and  a  caboose  carrying  passengers,  made  up  by 
liaviug  the  caboose  in  front,  and  operated  by 
having  the  engine  in  the  rear  pushing  the  train 
backward.— Prescott  &  N.  W.  Ry.  Co.  v.  Smith 
(Ark.)  865. 


Whether  a  hole  In  the  street  at  the  place  of 
discharging  a  passenger  from  a  street  car  was 
the  cause  of  injury,  and  was  such  a  defective 
place  for  discharging  passengers  as  to  render  it 
obviously  unsafe,  were  questions  of  fact  for  the 
jury.— Sweet  v.  Louisville  Ky.  Co.   (Ky.)  4. 

If  the  street  at  the  place  of  discharging  a  pas- 
senger from  a  street  car,  is  dangerous,  and  that 
fact  is  known  to  the  carrier  and  unknown  to  th<- 
passenger,  the  carrier  is  bound  to  warn  the 
passenger,  or  to  assist  him  in  safely  alif^hting.— 
Sweet  V.  Louisville  Ry.  Co.  (Ky.)  4. 

Conduct  in  running  trains  held  to  constitute 
gross  negligence,  rendering  railroad  company  lia- 
ble for  injury  to  a  passenger  by  a  collision.— 
Louisville  &  N.  R.  Co.  v.  Richmond  (Ky.)  29. 

In  an  action  for  death  (by  collision)  of  an  al- 
leged passenger,  that  a  witness  has  been  takes 
by  the  defendant  to  testify  before  the  railroad 
commission  as  to  "double  headers"  is  properly 
excluded,  as  impertinent. — Orawleigb  t.  GalveB- 
ton,  H.  &  S.  A.  Ry.  Co.  (Tex.  Ov.  App.)  140. 

In  an  action  for  death  (by  collision)  of  a  |»er- 
son  to  whom  defendant  owed  no  duty,  a  qnestion 
as  to  whether  a  witness  would  undertalce  to  say 
that  it  was  not  negligence  to  run  two  trains  r.v 
gether  in  the  daytime  is  irrelevant — Crawieish 
V.  Galveston,  H.  &  S.  A.  Ry.  Oo.  <Tex.  Civ. 
App.)  140. 

In  an  action  for  death  of  an  alleged  passenger 
on  a  freight  train,  evidence  heJd  to  sustain  s 
finding  that  deceased  was  not  a  passenger.— 
Orawleigh  v.  Galveston,  H.  &  S.  A.  Ry.  Co, 
(Tex.  Civ.  App.)  140. 

In  an  action  for  death  of  an  alleged  passenger 

on  a  freight  train,  an  instrnction  held  to  fullr 
present  the  cause  to  the  jury. — Crawleigh  v. 
Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.V 
140. 

A  railroad  company  is  not  liable  for  an  injury 
to  a  trespasser  on  a  train,  tboagh  it  occurred 
through  gross  negligence  of  its  employ^,  where 
such  employes  had  no  notice  of  his  presence  on 
the  train.— Crawleigh  v.  Galveston,  H.  ft  8.  A. 
Ry.  Co.  (Tex.  Civ.  App.)  140. 

Instruction  held  to  permit  recovery  for  injury 
from  one  of  two  causes,  as  to  which  defendant 
was  not  negligent — Missouri,  K.  &  T.  Ry.  Co. 
y.  Hay  (Tex.  CSv.  App.)  171. 

Carrier  held  not  liable  to  a  passenger  stepping 
through  a  hole  in  the  part  of  the  depot  platform 
used,  to  his  knowledge,  exclusively  for  freight: 
tie  having  gone  there  on  a  dark  night  to  relieve 
himself.— Houston,  E.  &  W.  T.  Ky.  Co.  v. 
Grubba  (Tex.  Civ.  App.)  519. 

When  18  year  old  1>oy  boarded  passenger 
train  to  assist  relatives,  aivd  was  injured  in  get- 
ting off  after  it  had  started,  railway  company 
held  not  negligent. — Oxsher  v.  Houston,  Bl.  ft  W. 
T.  Ry.  Co.  (Tex.  Civ.  App.)  .ViO. 

In  an  action  against  a  carrier  for  injuries  to  a 
passenger  caused  by  assault  of  a  drunken  person 
in  the  waiting  room,  a  verdict  of  $400  kefd  not 
excessive.— Houston  &  T.  C.  R.  Oo.  v.  Phillio 
(Tex.  Civ.  App.)  915. 

Evidence  held  sufficient  to  sustain  verdict  for 
plaintiff  in  action  against  carrier  for  assault  in 
Waiting  room. — Houston  ft   T.   C    R.    Co.   v. 

Phillio  (Tex.  CSv.  App.)  915. 

In  an  action  for  injuries  stistained  by  fallini: 
from  an  overcrowded  excnrsion  train,  plaintiff 
held  entitled  to  a  submission  of  the  qnestion 
as  to  whether  defendant  was  negligent  in  keep- 
ing its  most  crowded  train  in  front  bo  that  it 
was  boarded  by  w^aiting  passengers. — Williams 
V.  International  &  G.  N.  R.  Co.  (Tex.  Civ. 
App.)    1085. 

In  an  action  for  injuries  sustained  by  fall- 
ing from  an  overcrowded  passenger  and  mail 
train  on  the  day  of  an  excursion,  the  ques- 
tion  whether   defendant   rested  nader    a   duty 
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not  to  delay  the  mail  train  in  order  to  place  a 
leas  crowded  train  in  front,  or  whether  de- 
fendant was  neerligent  in  not  malcinK  such  de- 
lay, was  for  the  jury. — Williams  v.  Internation- 
al &  O.  N.  R.  Co.  (Tez.  Civ.  App.)  1085. 

A  railroad's  duty  to  its  passengers  is  to  ex- 
ercise that  high  degree  of  care  and  prudence 
that  would  be  used  by  very  cautious,  prudent, 
and  competent  persons  under  lilie  circumstan- 
ces; but  it  was  not  error  to  refuse  to  use  the 
expression  "highest  degree  of  care"  in  instruc- 
tions.—Williams  T.  International  &  G.  N.  E. 
Co.  (Tex.  Civ.  App.)  108.5. 

In  an  action  for  injuries  sustained  by  fall- 
ing from  an  overcrowded  excursion  train,  evi- 
tlenoe  that  defendant  had  advertised  the  ex- 
cursion and  expected  large  crowds  was  admis- 
sible.— Williams  v.  International  &  O.  N.  R. 
Co.   (Tex.  Civ.  App.)   1085. 

Under  Bev.  St  1885,  arts.  4509,  4516,  held  er- 
ror to  refuse  to  instruct  that  if  a  negro  paaaen- 
crer  entered  the  negro  coach,  and  owing  to  the 
presence  of  whites  was  crowded  onto  the  plat- 
form, from  which  he  fell  without  any  neeli- 
gence  of  his  own,  he  could  recover.— Williams 
V.  International  &  G.  N.  K.  Co.  (Tex.  Civ. 
App.)   108.J. 


I  4. 


negllgeiiee      of 


— -  Coatriliiitory 
persoB  lajnred. 

In  an  action  for  the  death  of  a  passenger  caus- 
ed by  the  caboose  ou  which  he  was  riding  leav- 
ing the  track,  the  question  of  his  contributonr 
negligence  held,  under  the  evidence,  to  be  for  the 
jury.— Prescott  &  N.  W.  Ry.  Co.  v.  Smith  (Ark.) 
8ti5. 

Instruction  as  to  contributory  negligence 
held  not  to  properly  submit  the  real  questions. 
—Missouri,  K.  &  T.  Ry.  Co.  v.  Hay  (Tex.  Civ. 
App.)  in. 

Boy  jumping  from  moving  train  after  assist- 
ing passengers  to  board  it  held  negligent  under 
the  facts.— Oxsher  v.  Houston,  E.  &  W.  T.  Ry. 
Co.  fl'ex.  Civ.  App.)  550. 

The  question  as  to  whether  a  negro  passen- 
ger, in  Iwarding  a  train  on  which  the  negro 
coach  was  occupied  by  whites,  and  in  standing 
on  the  platform,  was  negligent,  held  to  be  for 
the  Jury.— Williams  ▼,  International  &  O.  N. 
K.  Co.  (Tex.  Civ.  App.)  1085. 

I  5.     ^—  EJeetloB  of  paafMBsem  and  la- 
traders. 

The  defense  to  an  action  for  the  attemt>ted 
ejection  of  passenger  from  train,  that  his  tick- 
et was  invalid,  held  not  inconsistent  with  con- 
ductor's claim  at  the  time  that  the  ticket  was 
ont  of  date.— Louisville  &  N.  B.  Co.  v.  Klyman 
(Tenn.)  472. 

A  passenger  held  not  entitled  to  recover  for 
ejection  from  freight  trais  for  want  of  a  permit 
to  be  on  it— Houston.  Bl.  &  W.  T.  Ry.  Co.  t. 
Stell  (Tex.  OK.  App.)  537. 

S   6.    — —  PasBencers'  eXeets. 

Where,  in  an  action  by  a  passenger  for  dam- 
nges  to  bis  baggage,  the  court  sustained  the  de- 
murrer to  defendant's  answer  alleging  a  limita- 
tion of  its  liability,  defendant's  assignment  of 
error,  that  the  court  on  the  evidence  should 
have  limited  the  recovery  as  stipulated  in  the 
contract,  Arid  not  sustained.— Iiouston,  E.  & 
W.  T.  Ry.  Co.  V.  Scale  (Tex.  Civ.  App.)  437. 

In  an  action  by  a  railway  passenger  for 
damages  to  his  baggage,  where  the  petition 
does  not  allege  that  the  damages  were  cansed 
by  defendant's  negligence,  the  question  of  the 
validity  of  a  stipulation  limiting  the  company's 
liability  for  loss  dne  to  its  negligence  does  not 
arise.— Houston,  B.  &  W.  T.  Ry.  O.  v.  Scale 
(Tex.  Civ.  App.)  437. 

In  an  action  by  a  passenger  for  loss  of  bag- 
gage, the  questions  of  defendant's  negligence 
and  the  reasonableness  of  the  stipulation  limit- 


ing its  liability  are  for  the  Jury,  and  its  right 
to  limit  its  liability  is  for  the  court — Houston, 
E.  &  W.  T.  Ry.  0>.  V.  Scale  (Tex.  Civ.  Appb> 
437. 

A  petition  in  an  action  by  a  passenger  for 
damages  to  his  baggage  held  not  to  sufficiently 
describe  the  articles  destroyed  or  damaged. — 
Houston,  B.  &  W.  T.  Ry.  Co.  v.  Seale  (Tex. 
Civ,  App.)  437. 

The  measure  of  damages  for  loss  of  a  pas- 
senger's baggage  held  merely  the  actual  value 
of  articles  destroyed  and  the  amount  of  dam- 
age to  articles  partially  destroyed. — Houston,  El 
&  W.  T.  Ry.  O).  V.  Seale  (Tex.  Civ.  App.)  437. 

CARRYING  WEAPONS. 

See  "Weapons." 

CASE  CERTIFIED  OR  RESERVED. 

For  determination  of  questions  of  law,  see 
"Appeal  and  Error,"  f  6. 

CASE  ON  APPEAL 

Making  and  settlement  see  "Appeal  and  Er- 
ror," i  9. 

CATTLE. 

See  "Animals." 

CAUSE  OF  ACTION. 

See  "Malicious  Prosecution,"  i  2. 

CEMETERIES. 

Sale  of  cemetery  land  bv  board  of  direcvore 
without  consent  of  stockholders  or  of  those 
who  had  interred  their  dead  in  the  cemetery 
held  void,  though  ipade  to  satisfy  a  purchase 
money  lien,  and  cemetery  corporation  is  liable 
to  refund.— Woodland  Cemetery  Co.  v.  Ellisoo 
(Ky.)  14. 

There  being  nothing  to  show  bad  faith  upon 
the  part  of  cemetery  directors  in  selling  a  part 
of  the  land,  they  are  not  personally  liable 
therefor;  nor  are  they  liable  for  buying, other 
property  or  for  establishing  another  cemetery, 
—Woodland  (Cemetery  Co.  v.  Ellison  (Ky.)  14. 

CERTIFICATE. 

Of  case  or  question  of  law  for  determination, 

see  "Appeal  and  Error,"  8  6. 
Of  practitioner  of  medicine,   see   "Physiciant 

and  Surgeons." 

CERTIORARI. 

Review  of  proceedings  before  justices  of  the 
peace  see  "Justices  of  the  Pence,"  {  8. 

To  review  ex  parte  judgment  in  lunacy  cast, 
see  "Insane  Persons,"  {  1. 


To  Juror, 


CHALLENGE. 

"Jury,"  I  8. 


CHAMPERTY  AND  MAINTENANCE. 

A  deed  conveying  land  adversely  held  is  cham 
pertoUs  and  void.— Lyttle  v.  Fitzpatrick  (Ky.) 

CHANCERY. 

See  "Bqultj." 
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CHARACTER. 

Of  accnaed  in  criminal  prosecntions,  see  ' 

inal  Law,"  I  8. 
Of  witness,  see  "Witnesses,"  |  4. 


•Crim- 


CHARGE. 

Of  legacies  on  property  by  wiU,  see  "Wills," 
{  6. 

To  jury  iu  civil  actions,  see  "Trial,"  §  5. 

To  jury  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  i  22. 

CHATTEL  MORTGAGES. 

See  "Pledgea" 

(  1.    Begvlaites  Uid  vaUdity. 

Irreleraut  matter  in  mortgage  of  personalty 
held  surplusage,  not  yitiating  the  instrument 
or  rendering  ft  incompetent  in  tiie  prosecution 
for  frandulently  disposing  of  the  mortgaged 
property.— Hams  t.  State  (Tex.  Cr.  App.)  3it7. 

i  2.     Klchts  and  remedies  of  eredltors. 

The  failure  to  record  a  chattel  mortgage  held 
not  a  fraud  upon  the  mortgagor's  creditors. — 
Miiler-Artbnr  Drug  Co.  y.  Curtis  (Mo.  App.) 
712. 

Mortgage  on  stock  in  trade  Meld  not  fraudu- 
lent on  its  face,  though  allowing  mortgagozt  to 
continue  in  possession  and  sell:  they  being  re- 
quired to  pur  over  proceeds.— State  ex  rel.  Ken- 
nen  r.  Fidelity  &  Deposit  Co.  (Mo.  App.)  958. 

CHECKS. 

Parol  evidence,  see  "Evidence,"  |  9. 

CHILD. 

Sec  "Bastards";  "Guardian  and  Ward":  "In- 
fants." 

CHURCH. 

See  "Religious  Societies." 

CITATION. 

See  "Process." 

CITIES. 

See  "Municipal  Corporations." 

CITIZENS. 

Citizenship  ground  of  jurisdiction  of  United 
States  courts,  see  "Removal  of  Causes,"  §  1. 

EqnnI  protection  of  laws,  see  "Constitutional 
Law,*'^  t  5. 

Privileges  and  immnnities,  see  "(Constitutional 
Law,''  I  4. 

CIVIL  DAMAGE  LAWS. 

See  "Intoxicating  Liquors,"  S  6. 

CIVIL  RIGHTS. 

See  "Constitutional  Law,"  {§  2,  5. 

CLAIM  AND  DELIVERY. 

See  "Replevin." 

CLAIMS. 

Against  estate  assigned  for  creditors,  see  "As- 
signments for  Benefit  of  Creditors,'   $  1. 

Against  estate  of  decedent,  see  "Executors  and 
Administrators,"  f  4. 


A^inst  estate  of  ward,   see   "Guardian  and 

\Vard,"  {  2. 
To  property  levied  on,  see  "Ebcecution,"  i  & 

CLOUD  ON  TITLE. 

See  "Quieting  Titie." 

COLLATERAL  AGREEMENT. 

Parol  evidence,  see  "Evidence,"  i  Hi 

COLLATERAL  ATTACK. 

On    condemnation    proceedings,    see    "Bminent 

Domain,"   §  3. 
On  judgment,  see  "Judgment,"  {  8. 
On  validity  of  wUl,  see  "Wills,*'  S  3. 

COLLATERAL  SECURITY. 

See  "Pledges." 

COLLATERAL  UNDERTAKING. 

See  "Guaranty." 

COLLECTION. 

Of  estate  of  decedent  see  "Executors  and  Ad- 
ministrators," }  8. 
Of  taxes,  see  "Taxation,"  i  8. 

COLLISION. 

Injuries  to  passenger,  see  "Cianierg."  |  3^ 

COLOR  OF  TITLE. 

To  sustain  adverse  possession,  see   "Advene 
Possession." 

COMBINATIONS. 

Sec  "Monopolies,"  i  L 

COMMERCE. 

Carriage  of  goods  and  passenger*,   aee   "Car- 
riers." 
Inspection  of  merchandise,  see  "Insi)ectlon." 

{    1.    Means  and  metbods  of  recvlatiam. 

The  question  whether  the  business  in  which 
a  foreign  corporation  is  engaged  within  the 
state  is  interstate  commerce  is  one  Of  fact- 
Commonwealth  V.  Bead  Phosphate  Co.  (Ky.) 
45. 

The  state  cannot  prohibit  or  regulate  by 
licenses  or  restrictions,  except  for  the  protec- 
tion of  the  public  health,  the  importation  from 
any  other  state  of  any  article  of  commerce: 
but  it  may  prevent,  license,  or  regulate  the  sale 
of  any  such  article  after  importation. — Com- 
monwealth V.  Reed  Phosphate  Co.  (Ky.)  45. 

COMMISSION. 

Inquisition  of  lunacy,  see  "Insane  Persona,"  { 

COMMISSIONS. 

Of  broker,  see  "Brokers,"  §  1. 

Of  executor  or  administrator,  see  "Executors 

and  Administrators,"  §  8. 
Of  guardian,  see  "Guardian  and  Ward,"  {  4. 

COMMITMENT. 

On  charge  of  crime,  eee  "Ciimiual  Law,"  I  & 
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COMMITTEE. 


CONCLUSION. 


GuardianBhip  of  insaoe  persons,   Me   ^'iDsane   Of  wituess,  see  "Bridence,**  {  10. 

'*  8  '*  s  2i« 

CONDEMNATION. 


Persona,' 

COMMON  CARRIERS. 

See  "Carriers." 

COMMON  SCHOOLS. 

See  "Schools  and  School  Districts,"  $  1. 

COMMUNITY  PROPERTY. 

See  "Husband  aud  Wife,"  i  5. 

COMPENSATION. 

By  lessee  of  life  tenant  for  use  of  premises,  see 
"Life  Estates." 

For  perforniauce  of  contract,  see  "Contracts," 
t  1. 

For  property  taken  for  public  use,  see  "Emi- 
nent Domain,"  §  2. 

For  serrices,  see  "Master  and  Servant,"  I  1. 

For  support  of  insane  adult  child  in  asylum,  se(> 
''Insane  Persons,"  S  3. 

Of  agent,  see  'Triuclpal  and  Agent,"  |  1. 

Of  attorney,  see  "Attorney  and  Client,'   f  2. 

Of  broker,  see  "Brokers,"^  §  1. 

Of  executor  or  administrator,  see  "Executors 
and  Administrators,"  $  S. 

Or  guardian,  see  "Guardian  and  Ward,"  {g  2, 
4. 

Of  witness,  see  "Witnesses,"  g  1. 


Talking  property  for  public  use,  see  "Eminent 
Domain." 

CONDITIONS. 

lu  insurance  policies,  see  "Insurance,"  {$  4,  5. 
Precedent  to  avoidance  of  deed  of  homestead, 
see   "Homestead,"  8  2. 


CONFESSION. 

evidence,     see     "Criminal 


COMPETENCY. 


Evidence,"  I 
see 


Of  evidence  in  civil  actions,  i 

2.   ■ 
Of    evidence    in     criminal     prosecutions, 

"Criminal  Law,"  §  0. 
Of  experts  as  witnesses,  see  "Evidence,"  I  10. 
Of  jurors,  see  "Jury,"  |  8. 
Of  witnesses  In  general,  see  "Witnesses,"  I  2. 

COMPLAINT. 

In  criminal  prosecutions,  see  "Indictment  and 
Information." 

COMPOSITIONS   WITH   CREDITORS. 

See  "Compromise  and  Settlement" 

COMPROMISE  AND  SETTLEMENT. 

See  "Payment" 

Admissibility  of  offers  of  compromise   in   evi- 

dmce,  see  "Evidence,"  S  5. 
Of  judgment  pending  appeal,  see  "Witnesses," 

§  !• 

Where  plaiutiflf  and  defendant  settle  a  canse 
during  the  trial,  aud  leave  the  county,  without 
rnlling  the  attention  of  the  court  to  the  settle- 
ment and  verdict  and  judgment  go  against  the 
defendant,  the  settlement  is  not  ground  for  a 
new  trial.— Texas  Cent.  R.  Co.  v.  Andrews  (Tex. 
Civ.  App.)  923. 

COMPUTATION. 

Of  period  of  limitation,  see  "Limitation  of  Ac- 
tions," i  2. 

CONCEALED  WEAPONS. 

See  '"WeaiHins." 
C7  S.W.— 71 


Admissibility     in 
Law,"  8  15. 


CONFIDENTIAL  RELATIONS. 

'  Of    parties    to    contract    or    conveyance,    aee 
"Fraudulent  Conveyances,"  8  1. 

CONNECTING  CARRIERS. 

See  "Carriers,"  {  1. 

CONSIDERATION. 

For  note  given  in  payment  of  insurance  pre- 
mium, see  "Insurance,"  8  5. 

Of  deed,  see  "Deeds,"  g  1. 

Of  fraudulent  conveyance,  see  "Fraudulent 
Conveyances,"  8  1< 

CONSPIRACY. 

Admissions  by  conspirators,  aee  "Evidence,"  g  5. 

Combinations  to  monopolize  trade,  see  "Mo- 
nopolies," 8  !• 

Evidence  of  acts  and  declarations  of  conspir- 
ators, see  "Criminal  Law,"  8  12. 

CONSTITUTIONAL  LAW. 

Jurisdiction  to  determine  constitutional  qnes- 
tions,  see  "Courts,"  8  5. 

ProoUUnu  nUMng  to  parMcttlar  tulijecta. 
See  "Eminent  Domain."  8  1;   "Jury,"  8  1. 
Excessive  fines,  see  "Criminal  Law,"  8  32. 
Special  or  local  laws,  see  "Statutes,"  I  1. 
Subjects  and  titles  of  statutes,  see  "Statutes," 
8  2. 

8   1.    Distrlliiitlon  of  %vwtimatmm.taX  pov- 
era  And  tutctloMs. 

The  provision  of  Act  June  Vi.  1899,  restrict- 
ing the  power  therein  conferred  upon  the  gov- 
ernor of  appointing  election  commissioners  to  a 
choice  of  one  of  them  from  dtisens  selected,  as 
prescribed  by  the  legislature,  is  repugnant  to 
Const,  art.  3.— State  ex  inf.  Hadlcy  v.  Wash- 
burn (Mo.  Sup.)  a\rz. 

8  S.    Personal,  elvil,  and  politieal  rlpchts. 

Ky.  St.  g  066,  prohibiting  a  discrimination  in 
insurance  rates,  is  not  nnconstitntional,  as  be- 
ing in  restraint  of  trade  or  as  preventing  com- 
petition.— Rcinitoble  Life  Assur.  Soc.  v.  (Com- 
monwealth (Ky.)  388. 

Sections  14  and  30  of  the  bill  of  rights,  guar- 
antying freedom  to  write,  speak,  and  publish, 
confers  an  absolute  privilege,  in  so  far  that  it 
cannot  be  enjoined,  and  hence  is  not  to  be  re- 
strained when  wrongfully  exercised  to  boycott 
another's  business  by  persons  against  whom  no 
adequate  relief  could  be  had  at  law. — ^Marx  & 
Haas  Jeans  Clothing  Co.  v.  Watson  (Ma  Sup.) 
391. 
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I  3.     Obligation  ot  eontracta. 

C'ity,  baring  granted  electric  light  company 
rigut  to  erect  poles  in  streets,  held  precluded 
from  afterwards  requiring  payment  of  reason- 
able rental  for  the  ground  occupied.— Hot 
Springs  Electric  Light  Co.  y.  City  of  Hot 
Springs  (Ark.)  761. 

Act  May  17,  1899,  prohibiting  receipt  by  of- 
ficers of  an  association  of  dues  after  it  is  in- 
solvent, held  not  to  impair  obligation  of  con- 
tracts.—State  ex  rel.  Early  v.  Missouri  Guar- 
antee Sar.  &  Bldg.  Ass'n  (Mo.  Sup.)  215. 

Xn  act  authorizing  the  state  to  sue  tor  lands 
patented,  under  Const,  art.  7,  J  6,  and  Act 
April  7,  1883,  to  a  county,  which  did  not  belong 
to  the  state,  heJ-d  not  unconstitutional  as  im- 
pairing a  contract,— Cameron's  Es'rs  t.  State 
(Tex.  Civ.  App.)  348. 

f   4.    FrlTUeges  er  laiatimltlM,  and  elaas 
leglalatloa. 

CSty  ordinance  regulating  dairies  and  cow  sta- 
bles held  not  to  violate  the  fourteenth  amend- 
ment to  the  federal  constitution.— City  of  St. 
Louis  r.  Fisher  (Mo.  Sup.)  872. 

S  6.    Equal  preteotloii  of  laws. 

The  practice  of  allowing  proof  of  waiver  of 
terms  and  conditions  of  an  insurance  policy, 
without  allejrinj?  such  waiver  in  the  pleadings, 
>«W  not  i-epngnant  to  fourteenth  amendment. — 
Andrus  v.  Fidelity  Mnt  Life  Ins.  Ass'n  (Mo. 
Sup.)  582. 

City  ordinance  regulating  dairies  and  cow  sta- 
bles held  not  void,  as  giving  assembly  power  to 
discriminate  against  one  person  and  in  favor  of 
another.— CXty  of  St.  Louis  v.  Fisher  (Mo.  Sup.) 
872. 

Facts  Iteld  not  to  show  discrimination  against 
negroes  in  drawing  jurors.— Hubbard  v.  State 
(Te.\.  Or.  App.)  41S. 

The  statutes  prohibiting  the  sale  of  liquor  to 
students  do  not  deprive  citizens  of  their  equal 
rights  and  immunities,  or  deny  to  them  the  equal 
protection  of  the  laws. — I'eacock  v.  Limburger 
(Tex.  (3t.  App.)  518. 

The  anti-trust  act  (Kev.  St.  1895,  art.  5313) 
is  repugnant  to  Const.  IT.  S.  Amend.  14,  re- 
lating to  the  equal  protection  of  the  laws. — 
State  V.  Shippers'  Compress  &  Warehouse  Co. 
(Tex.  Civ.  App.)  1049. 

Anti-trust  law  of  1890  hdd  repugnant  to 
Const.  TJ.  S.  Amend.  14,  respecting  the  equal 
protection  of  the  laws.— State  v.  Waters-Piei-ce 
OH  Co.  (Tex.  Civ.  App.)  1057. 

S  6.    Due  proeess  of  law. 

Rev.  St.  1879,  p.  1133,  c.  116,  8  5789,  dis- 
|i«nsing  with  notice  in  an  inquisition  in  lunacy, 
if  the  court  spread  on  the  record  of  the  pro- 
ceerliugs  the  reason  why  notice  or  attendance 
was  not  required,  violates  the  constitutionaJ 
provision  that  no  person  shall  be  deprived  of 
life,  liberty,  or  property  without  due  process 
of  law.— Hunt  t.  Searcy  (Mo.  Sup.)  206. 

Rev.  St  X846.  p.  593,  c.  85,  S  8,  relating  to 
iuquisitions  in  lunacy,  and  not  requiring  notice 
to  the  person  alleged  to  be  insane,  was  contrary 
to  the  constitutional  virovision  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  nrocess  of  law. — Hunt  v.  Searcy 
(Ms.  Sup.)  206. 

Act  May  17,  1869,  prohibiting  receipt  by  offi- 
cers of  association  of  dues  after  it  is  hisol- 
vent,  does  not  take  property  without  due  pro- 
cess of  law. — State  ex  rel.  Early  v.  Missouri 
Guarantee  Sav.  &  Bldg.  Ass'n  (Mo.  Sup.)  215. 

Shannon's  Cede,  I  5296,  in  so  far  as  it  at- 
tempts to  authorize  a  personal  judgment  and 
execution  in  attachment  proceedings  against  a 
nonserved,  nonappearing  nonresident,  is  repug- 
nant to  due  process  clause  of  fourteenth  amend- 
ment.—Kemper-Thomas  Paper  Co.  t.  Shyer 
(Tenu.)  856. 


CONTEMPT. 

f   1.    Power  to  punish  and  proeeediac* 

therefor. 

Upon  a  motion  for  a  rule  against  a  judge 
to  snow  cause  why  he  should  not  be  hrid  io 
contempt  of  this  court  in  refusing  to  obey  a 
mandate  of  the  court  of  appeals,  an  atBdarit 
reflecting  upon  the  respondent,  and  which  is 
irrelevant  and  impertinent,  win  be  stricken 
from  the  files.— May  v.  Ball  (Ky.)  257. 

CONTEST. 

Of  election,  see  "Elections,"  {  3. 

CONTINUANCE 

In  criminal  prosecution,  see  "Criminal  Liaw,"  { 
16. 

Refusal  of  continuance  to  defendant  ou  rejer- 
tion  of  evidence  to  prove  one  of  its  laws,  plead- 
ed in  defense,  is  in  the  discretion  of  the  court.— 
Supreme  Lodge  K.  P.  v.  Robbins  (Ark.)  758. 

Physical  examination  of  passenger,  ening  for 
injury  in  a  railroad  collision,  held  to  preclude 
continuance  on  ground  of  surprise  to  defend- 
ant.—Louisville  &  N.  R.  Co.  V.  Richmond  (Ky.> 
25. 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see 
"Frauds,  Stfltute  of." 

Assignment,  see  "Assignments." 

Cancellation,  see  "Cauc>ellation  of  Instm- 
ments." 

Encroachment  on  liberty  to  contract,  see 
"Constitutional  Law,"  i  2. 

Impairing  obligation,  see  "Constitutional  Law." 
i  8. 

Liquidated  damages  or  penalties,  see  "Dam- 
ages," i  2. 

Operation  and  effect  of  champerty,  see  "Cham- 
perty and  Maintenance." 

Operation  and  eftect  of  usury  laws,  see 
"Usury."  f  1. 

Parol  or  extrinsic  evidence,  see  "Evidence,"  |  9. 

Restraining  performance  or  breach,  see  "In- 
junction.   8  2. 

Contracts  of  parUcMlar  classeg  of  pctrUe*. 

See  "Carriers."  S  3;  "Corporations,"  S  4; 
"Master  and  Servant";  "Municipal  Corpora- 
tions," J  3;  "Schools  and  School  Districts," 
I  1;    "Warehousemen." 

Foreign  corporations,  see  "Corporations,"  {  7. 

Married  women,  see  "Husband  and  Wife,"  {  2. 

Telegraph  companies,  see  "Telegraplis  and  Tel- 
ephones," IS  1. 

Contractt  relating  to  particular  stiAJecta. 
See  "Mines  and  Minerals,"  {  1. 
Delivery  of  telej^raph  message,  see  •'Telegraphs 

and  Telephones,'*^  S  1. 
Tranxportation  of  passengers,   see  "Carriers," 

tl3. 

Portlculor  classes  qf  exprets  contracts. 
See  "Bailmeut";    "Bills  and  ^'otes";    "Bonds"; 
"Covenants";       "Guaranty";       "Insurance": 
"Partnership";    "Release";    "Salee." 
Agency,  see  "Principal  and  Agent." 
Employment,  see  "Master  and  Siervant." 
Leases,  sec  "Landlord  and  Tenant." 
Sales  of  realty,  see  "Vendor  and  Purchaser." 
Subnfission    to    arbitration,    see    "ArbitratioB 

and  Award,"  {  1. 
Suretyship,  see  ''Principal  and  Surety." 

ParHcular  clossM  of  implied  oontraeCs. 
See   "Contribution";    "Money   Lent";    "Werk 
and  I^bor." 
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Particular  modes  of  Mscharglno  contract*. 
See    "Compromise    and    Settlement";     "Pay- 
ment." 

f    1.    OonatmetloH  and  operatlom. 

If  land  furnished  by  defendant  under  an 
agreement  to  furnish  "land  necessary  for  bor- 
row pits"  was  not  practicable  for  the  work, 
plaintiff  is  entitled  to  recover  money  expended 
by  him  in  procuring  other  land.— Illinois  Cent 
K.  Co.  T.  Manion  (Ky.)  40. 

i  8.     Perfemaaee  or  lireaeh. 

Stipulation  in  a  contract  for  work  on  a  rail- 
road as  to  measurement  of  work  performed 
held  nothing  more  than  a  provision  for  a  means 
of  determining  the  amount  of  the  work,  so 
that  fraud  or  mistake  of  the  party  making  the 
measurement  is  a  in'ound  for  relief. — Illinois 
Cent.  R.  Co.  t.  Manion  (Ky.)  40. 

A  stipulation  in  a  contract  for  the  purchase 
of  cattle  held  waived  by  the  parties,  without 
impairing  the  binding  force  of  the  provisions 
of  the  contract  as  to  place  of  performance  and 
fixing  the  venue  in  case  of  a  breach.— Miliar  ▼. 
Smith  (Tex.  Civ.  App.)  429. 

CONTRADICTION. 

Of  record,  see  ".Appeal  and  Error,"  |  9. 
Of  witness,  see  "Witnesses,"  {  4. 

CONTRIBUTION. 

Where  a  note  signed  by  principal  and  sure- 
ties was  renewed  by  the  sureties  alone,  they 
became  joint  principals,  and  upon  the  payment 
by  one  of  them  he  was  entitled  to  contribution 
from  his  co-obligors. — Graziani  v.  Hall  (Ky.)  9. 

CONTRIBUTORY  NEGLIGENCE. 

See  "Negligence,"  |  2. 

CONVERSION. 

Wrongful  conversion  of  personal  property,  see 
"Trover  and  Conversion." 

CONVEYANCES. 

Contracts  to  convey,  see  "Vendor  and  Pur- 
chaser," i  3. 

In  fraud  of  creditors,  see  "Fraudulent  XSoa- 
veyances." 

Conveyances   by   or  to  particular  cIomcs  ttf 

parties. 
By    client    to    attorney,    see    "Attorney    and 

Client,"  S  1. 
Married  women,  see  "Husband  and  Wife,"  $  8. 

Conveyances  of  particular  species  of  property. 
See  "Homestead,"  §  2. 

Separate  property  of  married  women,  see 
"Husband  and  Wife,"  S  3. 

PartCcuior  cUistes  of  conveyances. 
See  "AssignmentH";    "Assignments  for  Benefit 
of  Creditors";  "Chattel  Mortgages";  "Deeds"; 
"Mortgages." 

CORPORATIONS. 

Mandamus,  see  "Mandamus,"  |  2. 

Partieular  classes  of  corporations. 

See  "Beneficial  Associations";  "Building  and 
Loan  Associations";  "Municipal  Corpora- 
tions";   "Religious  Societies." 

Insurance  companies,  see  "Insurance,"  i  11, 


i    1.    Imeorporatton  and  orsamlsatlom. 

Under  Rev.  St.  art.  642,  snbd.  27,  authorizing 
the  formation  of  corporations  to  conduct  the 
business  of  nursery  and  seeds  man,  a  corpora- 
tion is  not  authorized  for  the  purpose  of  rais- 
ing and  selling  rice  and  other  agricultural  prod- 
ucts.—Miller  V.  Tod  (Tex.  SupO  483. 

I  S.    Meatbers  and  atookholdera. 

The  receipt  by  the  creditor  of  an  insolvent 
corporation  of  dividends  resulting  from  a  sale 
of  its  assets,  received  for  stock  subscriptions 
at  an  exaggerated  value,  held  not  to  preclude 
suit  by  the  creditor  or  receiver  against  stock- 
holders to  receive  unpaid  stock  subscriptions. 
-Berry  v.  Rood  (Mo.  Sup.)  ti44. 

The  payment  of  a  corporation  stock  sub- 
scription in  property  supposed  to  equal  the 
par  value  of  the  stock,  but  actually  of  much 
less  value,  held  a  violation  of  Const,  art.  12.  S 
8,  and  Rev.  St.  1899,  S  962,  which  would  ren- 
der the  stockholders  liable  to  corporation  cred- 
itors for  the  difference  in  value.— Berry  v.  Rood 
(Mo.  Sup.)  044. 

Where  corporation  stock  stands  in  the  name 
of  a  trustee,  a  purchaser  thereof  from  the 
corporation  at  ,50  per  cent,  of  its  face  value, 
having  no  knowledge  that  the  stock  was  not 
originally  sold  at  its  par  value,  is  not  liable  to 
a  creditor  of  the  corporation,  giving  credit  on 
the  faith  of  its  stock,  for  the  difference  between 
the  pWce  paid  and  the  par  value  of  the  stock. — 
Berry  v.  Rood  (Mo.  Sup.)  644. 

{  3.    Offloers  and  acents. 

If  directors  of  a  corporation  make  a  valid 
sale  of  property  which  one  of  them  held  in  trust 
for  it,  the  members  of  the  corporation  cannot 
subsequently  invoke  the  principle  that  a  trustee 
cannot  deal  with  the  trust  to  bis  own  profit, 
though  the  trustee  effects  a  subsequent  resale 
and  receives  commissions  therefor.— Tenison  v, 
Patton  (Tex.  Sup.)  02. 

Evidence  under  which  keld,  that  defendant's 
position  as  director  and  trustee  of  a  corpora- 
tion did  not  eonclnsively  render  a  sale  of  its 
property  by  the  directors  voidable,  though  he 
subsequently  profited  thereby. — Tenison  v.  Pat- 
ton  (Tex.  Sup.)  92. 

Where  directors  of  a  corporation  sold  prop- 
erty held  by  one  of  them  in  trust  for  it,  the- 
fact  that  a  subsequent  survey  disclosed  that 
there  was  an  excels  of  50  acres  above  what 
all  the  parties  supposed  at  the  time  of  the 
sale  would  not  render  the  sale  invalid  as  fraud- 
ulent.—Tenison  V.  Patton  (Tex.  Sup.)  92. 

i   4.    Corporate  powers  and  Uabllitlea. 

The  knowledge  of  the  president  of  a  corpora- 
tion lending  money  that  the  stoek  of  the  bor- 
rowing corporation  had  been  paid  up  in  prop- 
erty _  at  an  inflated  value  held  notice  to  the 
lending  corporation  which  would  prevent  it 
from  beiug  entitled  to  require  a  stockholder  to 
make  good  the  par  value  of  the  stock. — Berry 
T.  Rood  (Mo.  Sup.»  644. 

Where  the  members  of  a  lessee  partnership 
form  a  corporation  to  caiTy  on  the  business,  and 
they  treat  the  corporation  as  having  acquired 
the  rights  of  the  firm,  in  a  suit  in  equity  by 
the  corporation  on  the  lease,  an  assignment  ol 
the  lease  will  be  presumed.— B.  Roth  Tool  Ct. 
V.  Champ  Spring  Co.  (Mo.  App.)  967. 

I   5.     Inaelveney  and  reeelvers. 

Where  a  solvent  coriiorntion  sold  to  two  of  its 
directors,  who  were  principal  stockholders,  cer- 
tain real  estate  in  consideration  of  su<h  pur- 
chasers assuming  corporate  debts  to  an  amount 
eqnai  to  the  value  of  the  property,  the  sale 
was  valid  as  ngainst  the  other  creditors  of  the 
corporation.— Swentael  v.  Franklin  Inv.  Co. 
(Mo.  Sup.)  596. 

Where  certain  directors  of  a  corporation  are 
guarantoK  of  its  notes,  an  agreement  by  them 
to  assume  such  notes  is  a  good  consideration 
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for  the  coDTejrance  of  property  to  them  to  the 
amount  of  such  notes. — Swentzel  v.  Franklin 
luT.  Co.  (Mo.  Sup.)  596. 

Where  plaintiff's  bill  alleges  that  a  certain 
deed  waa  made  by  a  corporation  to  ita  directors 
while  it  was  inaolrent,  and  ijrays  that  the  deed 
be  set  aside,  he  cannot  object  that  the  deed 
was  not  duly  authorized  or  MKoed  by  the  prop- 
er olBcers.— ^wentzel  t.  Franklin  Inv.  Co.  (Mo. 
Sup.)  596. 

The  receiyer  of  an  insolvent  corporation  may 

under  the  direction  of  the  court  maintain  suit 
againHt  stockholders  to  recover  unpaid  sub- 
scriptions for  the  benefit  of  the  corporation 
creditors.— Berry  v.  Hood  (Mo.  Sup.)  644. 

Failure  of  proof  that  the  receiver  of  an  in- 
solvent corporation  failed  to  give  delinquent 
stockholders  notice  to  pay  their  subscriptions 
held  not  ground  for  affirmance  of  judgment  for 
defendants  in  an  action  for  such  delinquent 
subscriptions.— Berry  v.  Rood  (Mo.  Sup.)  644, 

A  director  of  an  insolvent  corporation,  who 
has  received  corporate  property  In  payment  of 
an  alleged  debt,  has  the  burden  of  proving  the 
good  faith  of  the  transaction. — Pitman  v.  Chi- 
cago Lead  Co.  (Mo.  App.)  946. 

§   6.    DiMolatloa  and  f orf eitnse  ef  fraa- 
eklM. 

In  a  proceeding  for  the  forfeiture  of  a  cor- 
poration s  charter,  predicated  on  a  violation  of 
the  anti-trust  law  of  April  30,  1885,  a  conten- 
tion that  such  act  was  accepted  as  part  of  the 
contract  under  which  the  charter  was  granted, 
and  that  its  vicdation  authorized  a  cancellation 
of  the  charter,  though  the  act  was  unconsti- 
tutional, ia  without  merit.— State  v.  Shippers' 
Compress  &.  Warehonse  Co.  (Tex.  (Tir.  App.) 
1(M9. 

{  7.     Foreln  eorporatlona. 

Ky.  St.  $  571,  regitlating  foreign  corporations, 
hfld  not  violative  of  the  United  States  consti- 
tution.— Commonwealth  v.  Read  Phosphate  Co. 
(Ky.)  45. 

Whether  a  foreign  corpcvation,  sued  for  a 
penalty  for  doing  buBiness  without  complying 
with  statutory  requirements,  had  engaged  in 
business  in  the  state,  was  a  question  for  the 
jury  under  the  evidence. — Commonwealth  v. 
Read  Phosphate  Co.  (Ky.).45. 

In  an  action  b^  the  commonwealth  against  a 
foreign  corporation  for  the  penalty  for  doing 
business  without  filing  the  statutory  statement, 
it  being  shown  that  defendant  has  done  busi- 
ness in  the  state,  the  burden  is  upon  it  to  show 
that  it  had  filed  the  statement. — (3onunonwealtb 
V.  Bead  Phosphate  Go.  (Ky.)  46. 

A  partnership,  composed  of  two  individuals 
and  a  foreign  corporation,  which  has  failed  tc 
comply  with  Acts  18T7,  c.  31,  and  Acta  1891, 
c.  122,  cannot  enforce  a  contract.- Harris  T 
Columbia  Water  &  Light  Ck).  (Tenn.)  SIX. 

CORRECTION. 

Of  judgment,  see  "Judgment,"  |  6. 
Of  verdict,  see  "Trlal,'*^  i  7. 


COSTS. 

Element  of  damages,  see  "Damages."  {  1. 

In  actions  against  city,  aee  "Municipal  Cor- 
porations," 8  8. 

In  condemnation  proceedings,  see  "Kuiiuent 
Domain,"  §  3. 

In  election  contest,  see  "Elections,"  {  3. 

{   1.    Persona,  property,  and  funds  llaltle. 

Where  three  defendnnts  each  claim  an  un- 
divided interest  in  property  in  litigation,  one- 
third  the  costs  may  properly  be  taxed  against 
each  on  an  adverse  decision,  instead  of  the  en- 


tire costs  being  jointly  taxed  against  alL — 
Traughber  v.  Smelaer  (Tenn.)  475. 

S   S.     Seonrlty  for  payment. 

Under  Rev.  St.  arte.  1430,  1440,  motion  to  re- 
quire plaintiff  to  give  security  for  costs  hfld 
not  premature.— B^aier  v.  Moore  (Tex.  Civ. 
App.)  427. 

Under  Rev.  St  art.  1458,  it  is  no  objection 

to  an  order  re<)uiring  security  for  costs  that 
no  notice  was  given  to  the  plaintiff  of  the  mo- 
tion requiring  security;  it  having  been  duly 
filed  and  entered  after  one  of  the  defendants 
had  appeared  and  answered.— Frazer  v.  Moore 
(Tex.  Civ.  App.)  427. 

Plaintiff  conld  not  raise  the  objection  that 
he  had  no  notice  of  a  motion  to  require  him  to 
give  security  for  costs,  where  the  ancontra- 
dicted  testimony  of  the  derk  was  that  plain- 
tiff's attorney  was  in  court,  and  heard  the  mo- 
tion presented  and  the  court's  order  thereon.— 
Frazer  v.  Moore  (Tex.  Civ.  App.)  427. 

There  was  no  error  in  refusing  a  motion  to 
vacate  an  order  dismissing  a  cause  for  plain- 
tiff's failure  to  comply  with  an  order  to  give 
security  for  costs,  where  plaintiff  did  not  offer 
any  proof  tending  to  show  that  he  had  a  meri- 
torious cause  of  action,  or  show  any  excnw 
for  his  failure  to  comply  with  the  order. — Fra- 
zer V.  Moore  (Tex.  Civ.  App.)  427. 

{  3.    Amonnt,  rate,  and  Items. 

A  stenographer's  fee  for  making  transcript 
of  his  notes  cannot  be  taxed  as  a  part  of  thn 
costs,  unless  the  transcript  was  made  by  order 
of  court. — Albln  v.  Louisville  Ry.  Co.  (Ky.)  17. 

The  fees  of  a  witness  attending  the  trial  of 
a  case,  though  not  subpoenaed,  held  properly 
taxable  against  the  losing  party. — Intematinnal 
&  6.  N.  R.  Co.  T.  Richmond  (Tex.  Civ.  App.) 
1029. 

i  4.    On  appeal  er  error,  and   om   new 
trial  or  motion  therefor. 

Costs  for  printing  briefs  will  not  be  allowed  on 
a  reversal,  appellant  not  having  complied  with 
the  rule  for  setting  out  all  the  instructions  in 
the  abstract.— Brinkl^  Car  Works  &  Mfg.  CU 
V.  Oooper  (Ark.)  752. 

Defendant's  motion  to  set  aside  a  default 
judgment  for  newly  discovered  evidence  hM 
not  so  wholly  without  merit  as  to  justify  an 
affirmance  on  appeal,  with  damages  for  delay. 
—Fitzgerald  ▼.  Compton  (Tex.  Civ.  App.)  131. 

Costs  of  appeal  held  taxable  against  appel- 
lant, where  separate  appeals  were  without  rea- 
son taken  by  defendants,  and  on  appeal  t>y 
another  the  judgment  was  reversed.— Capitol 
Freehold  Land  &  Investment  Co.  T.  Babcock 
(Tex.  Civ.  App.)  428. 

COUNCIL 

See  "Municipal  Corporations,"  |  L 

COUNTERCLAIM. 

See  "Set-Off  and  Counterclaim." 

COUNTERFEITING. 

See  "Forgery." 

COUNTIES. 

See  "Municipal  Corporations." 

i   1.    Creation,  alteration,  eztatemoa,  and 
poUtioal  f  nnetlons. 

Act  Feb.  8,  1860,  purporting  to  create  Greer 
county,  held  unconstitutional  under  both  state 
and  federal  constitutions.— Cameron's  Ex'rs  v. 
State  (Tex.  Qv.  App.)  348k 
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S  2.     Ooremment  and.  ollleera. 

Under  Kt.  St.  {  4320,  a  bridge  commissiODer 
appoiDted  by  the  fiscal  court  of  a  county  for 
four  years  held  the  ofBce  subject  to  the  right 
of  the  court  to  revoke  the  appointment  at 
any  time.— Campbell  County  v.  Trapp  (Ky.)  369. 

i   3.     Propertr,  eontraota.  and  liabilities. 

An  action  for  tort  does  not  lie  aeainst  a 
county,  unless  authorised  by  statute.— Layman 
■V.    Beeler   (Ky.)  995. 

Where  a  county  is  liable  for  injury  done  to 
adjacent  lands  in  repairing  a  road,  its  agents, 
doing  the  work  under  appointment  of  the  fiscal 
court,  were  also  liable.— Layman  v.  Beeler  (Ky.) 
»95. 

COURTS. 

See  "Prohibition,"  |  1. 

Contempt  of  court,  see  "Contempt." 

Judges,  see  "Judges." 

Justices'  courts,  see  "Justices  of  the  Peace." 

Province  of  court  and  jury,  see  "Trial,"  §  B. 

RemoTal  of  action  from  state  coui-t  to  United 

States  court,  see  "Bemoral  of  Causes." 
Beview  of  decisions,  see  "Appeal  and  Error." 
Xtight  to  trial  by  jury,  see  "Jury,"  i  1. 
Trial  by  court  without  jury,  see  "Trial,"  §  8. 

Jurisdiction  of  and  xrroceedings  relating  to  par- 
ticuXar  svbjects. 

See  "Criminal  Law,"  §  4. 

EHection  contest,  see  "Elections,"  §  3. 

Equitable  set-off  to  claim  against  decedent's 
estate,  see  "Executors  and  Administrators," 
S  4. 

To  appoint  committee  for  lunatic's  estate,  see 
"Insane  Persons,"  §  2. 

To  grant  letters  of  administration,  see  "Exec- 
utors and  Administrators,"  f  2. 

To  restrain  execution,  see  "Execution,"  {  4. 

i    1.    Hatvre,  extent,  and  exerolse  of  Ju- 
rlsdiotlon  in  ceneraL 

Objection  to  the  court's  jurisdiction  of  the 
subject-matter  may  be  made  at  any  time  dur- 
ing the  trial.— Davidson  v.  Johnson  (Ky.)  996. 

That  contestee,  after  his  objection  to  the  juris- 
diction of  the  contest  board  had  been  overruled, 
made  defense,  and  upon  appeal  by  the  contest- 
ant again  made  defense,  after  his  objection  to 
the  jurisdiction  of  the  court  had  been  overruled, 
was  not  a  waiver  of  his  objection. — Davidson  v. 
Johnson  (Ky.)  996. 

Where  a  suit  was  brought  in  a  district  court, 
in  good  faith,  to  enforce  a  lien  for  less  than 
$500,  the  fact  that  it  developed  on  trial  that 
there  was  no  lien  did  not  deprive  the  court  of 
jurisdiction  to  determine  the  case. — Ablowich 
T.  Greenville  Nat.  Bank  (Tex.  Sup.)  8S1. 

Under  Const,  art.  5.  g  16,  a  county  court  has 
no  jurisdiction  to  enjoin  defendant  from  opening 
a  road  over  plaintiff's  land,  where  the  petition 
fails  to  state  the  value  of  the  subject  of  the 
controversy. — De  Witt  Cminty  v.  WiBchkemiter 
(Tex.  Sup.)  882. 

Where  a  petition  for  an  injunction  filed  in 
the  county  court  failed  to  allege  the  value  of  the 
subject-matter  of  the  suit,  a  plea  in  reconvention 
claiming  damages  could  not  aid  the  petition,  so 
as  to  give  the  court  jurisdiction  to  grant  the 
writ- De  Witt  Coun^  v.  Wischkemper  (Tex. 
Sup.)  8«2. 

f  S.     EstaMisbment,    orcanixationt    and 
pcooednre  in  Kemeral. 

A  statute  creating  a  board  with  judicial  pow- 
ers to  try  county  election  contests  is  void,  as 
creating  a  new  court,  which  is  forbidden  by  the 
constitution.- Davidson  v.  Johnson  (Ky.)  ^6. 

I  3.    Oonvts  of  ceneral  orlslnal  JnHadlo« 
tlon. 

Under  Const,  art.  5,  {  8,  the  district  conrts 
have  jurisdiction  of  suits  to  enforce  liens  and 


other  suits  Q>ecified  in  sncfa  section,  Irresjpective 
of  the  amount  in  controversy.  —  Ablowich  t. 
GreenviUe  Nat  Bank  (Tex.  Sup.)  881. 

The  district  court  has  jurisdiction  of  a  suit 
by  a  taxpayer  to  enjoin  the  purchase  of  a  water 
and  light  plant  by  a  city,  where  the  petition 
shows  that  the  illegal  diversion  of  corporate 
funds  will  exceed  SSOO. — City  of  Austin  v.  Mc- 
Call  (Tex.  Civ.  App.)  192. 

Under  the  constitution  the  district  court  held 
to  have  jurisdiction  of  a  taxpayer's  suit  against 
a  city,  where  a  lack  of  jurisdiction  did  not 
appear  in  the  petition. — City  of  Austin  v.  Mc- 
Call  (Tex.  Civ.  App.)  192. 

(  4.     Ooiirts  of  limited  or  Inferior  Jnrla- 
diotion. 

In  an  action  on  a  note  and  to  foreclose  a  lien 
on  county  bonds  as  collateral,  the  market  value 
determined  the  amount  in  controversy  with  re- 
lation to  the  jurisdiction. — Wisbey  v.  Houston 
Xat.  Bank  (Tex.  Civ.  App.)  195. 

§    6.    Oonrta  of  appellate  Jnrlsdiotion. 

An  action  by  a  city  to  collect  personal  prop- 
erty taxes,  less  than  $2,5(X),  involving  a  con- 
struction of  Laws  1897,  p.  213,  is  within  the 
jurisdiction  of  the  St.  Louis  court  of  appeals, 
under  Const,  art.  6,  §  12. — City  of  Hannibal, 
to  Use  of  Bassen,  v.  Bowman  (Mo.  Sup.)  214. 

An  allegation  of  damages  in  case  no  relief 
is  granted,  made  in  a  petition  for  an  injunc- 
tion, held  to  give  the  supreme  court  jurisdiction 
i  of  an  appeal.— Marx  &  Haas  Jeans  Clothing 
Co.  V.  Watson  (Mo.  Sup.)  391. 

An  action  of  replevin  by  the  consignee  of 
goods  shipped,  freight  prepaid,  in  bond  from  a 
foreign  country,  against  a  railroad  company, 
which  has  paid  the  customs  duties  assessed  at 
an  intermediate  point,  where  the  goods  had 
been  opened,  raises  no  federal  quesbon,  under 
Rev.  St.  U.  S.  §8  3100,  3102,  or  1  Supp.  Rev. 
St.  1891,  pp.  291,  540,  and  the  decision  of  such 
action  by  the  St.  I^ouis  court  of  appeals  is  not 
subject  to  review  by  certiorari  by  the  supi-eme 
court.— State  ex  rel.  Wabash  R,  Co.  v.  Bland 
(Mo.  Sup.)  580. 

Where  a  constitutional  question,  which  is  not 
waived,   is  involved,  the  cause  must  be  trans- 
\  ferred  to  the  supreme  court — McOlure  v.  FeUl- 
man  (Mo.  App.)  732. 

Question  whether  the  constitutional  amend- 
ment authorizing  nine  members  of  the  jury  to 
return  a  verdict  was  legally  adopted  involves 
a  constitutional  question,  and  an  appeal  to  the 
court  of  appeals  in  which  it  is  raised  will  be 
transferred  to  the  supreme  court — Boling  v. 
St  Louis  &  S.  P.  R.  Co.  (Mo.  App.)  937. 

A  cause  held  to  involve  titie  to  realty  so 
that  no  appeal  would  lie  to  the  court  of  ap- 
peals.—Tice  V.  Hamilton  (Mo.  App.)  957. 

The  supreme  court  having  jurisdiction,  under 
Rev.  St.  arts.  941,  943,  to  grant  a  writ  of  error 
to  review  a  judgment  of  the  court  of  civil  ap- 
peals, reversing  a  judgment  and  overruling  a 
former  decision,  and  empowered  to  render  final 
judgment  is  not  required  to  grant  such  writ,  if 
of  the  opinion  that  there  is  no  error  in  the  rec- 
ord.—Rotan  Grocery  Oo.  v.  Rogers  (Tex.  Sup.) 
883. 

Under  Const,  art  6.  f  16,  and  Rer.  St. 
1895,  art.  996,  the  court  of  civil  appeals  has 
jurisdiction  of  an  appeal  by  defendant  from 
a  judgment  of  $50,  rendered  in  a  county  court 
in  favor  of  plaintiff,  in  an  action  appealed 
from  justice  court  in  which  plaintiff  claimed 
1200.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ounnigan 
(Tex.  Sup.)  888. 

An  action  to  cancel  or  rescind  the  charter  of 
a  corporation,  predicated  on  the  anti-trust  act 
(Rev.  St  1895,  art.  .5313),  is  within  the  appel- 
late jurisdiction  of  the  court  of  civil  appeals, 
though  the  provisions  of  such  act  making  the 
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-violation  of  its  terms  a  crime  are  incidentally 
involved. — State  v.  Shippers'  Compress  &  Ware- 
house Co.  (Tex.  Civ.  App.)  1049. 

The  court  of  civil  appeals  has  jurisdiction  of 
an  appeal  by  the  state  in  a  suit  to  recover  pen- 
alties for  violation  of  the  anti-trust  law  of 
1800 ;  snch  a  suit  not  being  a  criminal  case 
within  the  constitutional  provision  denying  the 
state  the  right  to  appeal  in  criminal  cases. — 
State  T.  Waters-Pierce  Oil  Co.  (Tex.  Oiv.  App.) 
105T. 

COVENANTS. 

In  insurance  policies,  see  "lusurance,"  i  5. 

f   1.    AotloDS  for  breaob. 

An  evicted  covenantee  may  recover  of  a  re- 
mote warrantor  of  the  title  the  sum  received 
bj;  such  warrantor  from  his  immediate  gi-antee, 
without  regard  to  the  amount  paid  for  the  land 
by  the  covenantee.— Lewis  v.  Ross  (Tex.  Sup.) 
406. 

COVERTURE. 

See  "Husband  and  Wife." 

CREDIBILITY. 

Of  witness,  see  "Witnesses,"  (  4. 

CREDITORS. 

See  "Assignments  for  Benefit  of  Creditors": 
"Bankruptcy";     "Fraudulent    Conveyances. 

Of  heirs  and  distributees,  see  "Descent  and 
Distribution,"  §  2. 

Remedies  against  surety,  see  "Principal  and 
Surety,"  §  2. 

Rights  as  to  chattel  mortgage  by  debtor,  see 
•^Chattel  Mortgages,"  i  2. 

Subrogation  to  rights  of  creditor,  see  "Subro- 
gation." 

CREDITORS'  SUIT. 

Remedies  in  cases  of  fraudulent  conveyances, 
8ee  "Fraudulent  Conveyancesi"  {  3. 

CRIMINAL  LAW. 

Bail,  see  "Bail,"  §  1. 
Grand  jury,  see  "Grand  Jury." 
Indictment,  information,  or  complaint,  see  "In- 
dictment and   Information." 
Penalties,  see  "Penalties." 

Particular  offenset. 
See  "Abortion";    "Assault  and  Battery,"  {  1; 

'Burglary";     "Forgery";     "Gaming.      §    1; 


I  2. 


Cmpsoity  to  ooauait 
blllty  for  eriate. 


"Homicide' 


"Larceny";    "Obstructing  Tus- 


see 


tice";    "Perjury";    "Rape";    "Receiving  Stol- 
en Goods";    "Robbery.' 

Abandonment    of    wife,    see    "Husband    and 
Wife,"  g  6. 

Destroying  fence,  see  "Fences." 

Obstructing  highway,  see  "Highways,"  f  2. 

Offenses  against  laws  relating  to  trade-marks, 
see  '■Trade-Marks  and  Trade-Names,"  $  1. 

Violation    of    laws    relating   to    weapons,    s 
"Weapons.'' 

Violation  of  liquor  laws,  see  "Intoxicating  Liq- 
uors," §1  3,  4. 

i    1.    Nature  and  elements  of  erime  and 
defenses  In  general. 

Pact  that  the  prosecuting  witnesses  were  fur- 
nished money  by  citizens  for  the  purpose  of 
buying  whisky  at  a  particular  drug  store,  with 
a  view  to  prosecuting  the  seller,  and  that  each 
bought  the  whisky  with  the  money  so  furnished, 
was  no  defense  to  the  prosecution  for  the  un- 
lawful sales.— Stole  v.  Lucas  (Mo.  App.)  971. 


Mere  weakness  of  mind  is  no  defense  to  crime, 
where  accused  does  the  act  knowing  the  nature 
and  the  quality  thereof.— Nelson  v.  State  (Tex. 
Cr.  App.)  320. 

{  3.    Parties  to  offenses. 

I  The  fact  that  a  party  to  a  conspiracy  to  com- 
mit burglary  informs  watchmen  thereof,  wlio 
keep  watch  and  arrest  the  conspirators  in  th» 
commission  of  the  crime,  does  not  render  the 
watchmen  accomplices. — Whitwortli  t.  State 
(Tex.  Cr.  App.)  1019. 

§  4.    Jnrlsdletlon. 

Defendant  in  criminal  prosecution  cannot 
complain  of  an  order  of  transfer  purporting  to 
have  been  made  by  consent  of  his  couusel. 
upon  the  ground  that  he  was  not  present  when 
the  order  was  made,  where  he  failed  to  make 
any  objection  on  that  ground  until  after  trial 
and  verdict.— Smith  v.  Commonwealth  (Kv.> 
32. 

§  S.     Former  Jeopardy. 

Failure  to  verify  informations  before  filing, 
they  having  been  properly  verified  iiefore  tri^l. 
htHA  cured  by  judgment  of  conviction,  and<?r 
Rev.  St  1899,  $  2535.— Stote  v.  Patton  (Ma 
App.)  970. 

%  6.  Preliminary  complaint.  aflldaTlt. 
vrarrant,  examination,  ««aiaBlt- 
ment,  and  summary  trial. 

A  warrant  of  arrest,  not  indorsed  as  requirrj 
by  Rev.  St.  1899,  {  2444.  is  invalid  outsid- 
the  county  of  its  issuance. — Stubbs  v.  Mnlhol- 
land  (Mo.  Sup.)  850. 

{  7.  Arraignment  and  pleas,  and  nolle 
prosequi  or  disoontinnanoe. 

Where  there  was  no  arraignment  of  the  dt- 
fendnnt,  and  no  plea  of  not  guilty  entered  by 
him,  a  judgment  of  conviction  will  be  reversal. 
—State  T.  Lewellyn  (Mo.  App.)  t>77. 

A  plea  of  former  conviction  of  abandonment 
of  wife  should  show  that  after  the  first  convir- 
tion  defendant  had  not  resumed  the  conjugal 
relation  with  his  wife. — Stote  v.  VoUenweidvr 
(Mo.  App.)  942. 

{  8.  Erldenee— Otber  offenses,  and  vhaa- 
aoter  of  aoonsed. 

In  a  prosecntion  for  murder,  heli,  that  de- 
fendant could  not  prove  his  good  character  for 
truth  and  veracity ;  it  not  being  in  issue.— 
Rutherford  v.  State  (Tex.  Cr.  App.)  100. 

Evidence  K«li  admissible  in  a  prosecution  for 
cattle  theft,  though  showing  a  separate  offense.- 
Parker  v.  State  (Tex.  Cr.  App.)  121. 

Evidence  as  to  certain  dogs  being  poisoned 
held  admissible  in  cattle  theft  prosecution. — Par- 
ker v.  Stote  (Tex.  Cr.  App.)  121. 

{  9.  ^—  Materiality  and  competemey  in 
general. 

Fact  that  defendant's  letter,  shown  in  evi- 
dence, referred  to  a  confeBsiou  by  him,  and  suj;- 
gested  that  another  knew  thereof,  held  not  ik 
authorize  party  receiving  the  letter  to  testitj 
to  telling  such  other  of  the  coufession. — Parker 
T.  State  (Tex.  Cr.  App.)  121. 

Fact  of  state  allowing  its  witness  to  testif.v 
on  cross-examiufttidu  that  he  told  of  defendant!, 
confession,  testified  to  by  him,  hrld  not  to  au- 
thorize the  state  to  show  that  he  told  anotlu-r 
thereof  on  another  occasion. — Parker  ▼.  State 
(Tex.  Or.  App.)  121. 

Under  Code  Cr.  Proc.  art,  791.  a  portion  of 
defendant's  testimony  given  iK'fore  the  grand 
jury  may  be  introduced  iu  evidence  on  his  trijil. 
without  introducing  the  remainder;  he  bring 
at  liberty  to  introduce  it  if  he  desires. — Gile* 
V.  State  (Tex.  Cr.  App.)  411. 
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f  10.  a-i-  Beat   and    leeomdairr,   and    da- 1 
monstratlTe,  eTldenoe.  i 

Id  a  prosecution  for  obstructing  a  public  road,  | 
coun^   commigsionera   cannot    testify   that   the 
oommisaioners'   court   assigned   hands   to  work  I 
thereon.— Hatfield  v.  State  (Tex.  Cr.  App.)  110.  i 

In  a  prosecution  for  fraudulently  disposing 
of  mortgaged  property,  parol  evidence  of  the 
existence  of  another  mortgage  held  Inadmissi- 
ble, in  the  absence  of  any  predicate.— Harris 
V.  State  (Tex.  Cr.  App.)  327. 

$11.  ^^  Admissions,   deelaratlona.  and 
Hearsay. 

In  a  prosecution  for  murder,  testimony  as  to  a 
threat  to  kill,  not  connected  with  defendant  and 
deceased,  wag  inadmissible. — Morton  v.  State 
<Tei.  O.  App.)  115. 

Sufficient  predicate  held  not  to  have  been  laid 
to  justify  the  intioduotion  of  parol  evidence  of 
the  contents  of  the  mortgage  in  a  prosecution 
for  fraudulent  sale  of  mortgaged  property. — 
Harris   v.    State   (Tex.    Cr.   App.)   327. 

In  a  criminal  prosecution,  in  which  the  own- 
ership of  a  meat  market  became  material,  gen- 
eral reputation  was  not  competent  evidence 
thereof.— Steed  v.  State  (Tex.  Cr.  App.)  328.     | 

Admission  in  evidence  of  the  statement  to  the  ' 
witness  by  a  third  person   that  defendant  told  ! 
the  latter  that  he  was  going  down  to  have  car- 
nal intercourse  with  the  prosecutrix  held  erro- 
neous.—Wells  v.  State  (Tex.  Cr.  App.)  1020. 

$12.  •—  Acts  and  deelarations  of  oon- 
apirators  and  co-defendants. 

Ky.  St.  S  H!47,  pi-ovidiug  that,  "if  two  or 
more  persons  are  jointly  indicted,  they  may  tes-  ^ 
tify  for  each  other.  Unless  a  conspiracy  is  i 
charged"  and  proven,  was  repealed  br  Act 
March  23,  18M,  since  which  time  conspirators 
may  testify  for  each  other. — Uichards  v.  Com- 
monwealth (Ky.)  818. 

Evidence  of  an  admission  of  guilt  by  one 
of  two  conspirators  joiutly  indicted  is  compe- 
tent against  the  defendant  by  whom  it  was 
made. — Bichards  v.  Commonwealth  (Ky.)  818. 

On  a  prosecution  for  murder,  evidence  of  the 
declarations  of  other  persons  to  the  effect  that 
decedent  must  sign  a  "lie  bill"  or  leave  the 
oonnty,  though  made  before  the  formation  of 
the  conspiracy,  held  admissible. — Nelson  t. 
State  (Tex.  Cr.  App.)  320. 

Evidence  in  a  prosecution  for  theft  of  a  beef 
hM  inadmissible  as  hearsay.— Steed  v.  State 
(Tex.  Cr.  App.)  328. 

1 13.  —  Opinion  evidenee. 

On  a  prosecution  for  murder,  allowing  a  non- 
expert witness  to  give  hi.s  opinion  as  to  defend- 
ant's sanity,  without  the  facts  upon  which 
anch  opinion  was  based,  held  error.— Jarvis  v. 
State  <Ark.)  76. 

The  testimony  of  a  bystander  that  he  be- 
lieved, from  demonstrations  made  by  deceased, 
that  he  was  about  to  hurt  defendant,  was  not 
admissible  for  defendant  in  a  homicide  prose- 
cudon.— Smith  v.  Commonwealth  (Ky.)  32. 

In  a  prosecution  for  murder,  held  error  to 
permit  a  witness  to  testify  that  in  his  opinion 
defendant's  foot  was  of  a  size  to  have  made 
the  tracks  at  the  scene  of  the  killing.— Mosely 
V.  State  (Tex.  Cr.  App.)  103. 

In  a  prosecution  for  murder,  testimony  of  a 
doctor  describing  the  wounds  held  not  inad- 
missible as  stating  the  position  of  the  parties.— 
Morton  v.  State  (Tex.  Cr.  App.)  115. 

In  a  prosecution  fur  murder,  testimony  of  a  | 

witness  that  he  stated    befoie   the   grand   jury 
that   he   believed   defendant    killeii    deceased    is 
irrelevant    and    incompetent. — Morton    v.    State  i 
(Tex.  Cr.  App.)  115.  I 

In  prosecution  for  burglary,  witness  could 
not  state  that  the  door  of  the  burglarized  room 


could  not  have  been  opened  by  animals,  because 
he  saw  no  tracks.— Murmutt  v.  State  (Tex.  O. 
App.)  508. 

In  prosecution  tor  burglary,  witness  held  eu- 
titled  to  state  that  in  nis  opinion  defendant 
could  not  have  entered  through  opening  in  win- 
dow, but  must  have  raised  it. — ^Murmutt  v. 
State  (Tex.  Cr.  App.)  508. 

Tlie  court's  permitting  the  submission  by  the 
state  to  a  medical  expert  of  a  hypothetical  case 
not  correctly  detailing  the  facts  and  circumstan- 
ces of  the  case  as  shown  by  the  testimony  waa 
not  reversible  error,  in  the  absence  of  a  show- 
ing that  the  opposite  party  was  denied  the 
privilege  of  submitting  all  the  facts  in  a  hypo- 
thetical case.- Fretwell  v.  State  (Tex.  Cr.  App.) 
1021. 

(14.  —  Testimony  of  aoeompUeea  and 
oo-defendants. 

Evidence  in  a  prosecution  for  murder  held 
sufficient  to  raise  the  issue  as  to  whether  a 
witness  was  an  accomplice,  requiring  its  sub- 
mission to  the  jury. — Mosely  v.  State  (Tex.  Cr. 
App.)  103. 

In  determining  whether  the  facts  relied  upoh 
in  corroboration  of  an  accomplice  tend  to  connert 
the  accused  with  the  crime  charged,  they  need 
not  be  viewed  distinct  from  the  testimony  of  the 
accomplice. — Hiort  v.  State  (Tex.  Cr.  Ai^.)  114. 

Where  defendant  testified  that  he  found  his 
wife  and  a  witness  for  the  state  in  bed  to- 
gether, and  that  such  witness,  in  attem)>tiag  to 
kill  defendant,  accidentally  shot  and  kiUod  his 
wife,  such  testimony  does  not  show  them  to 
have  been  accomplices.- Qiles  ▼.  State  (Tex. 
Cr.  App.)  411. 

i  15.   ^^  Confessions. 

Defendant's  plea  of  guilty  of  the  theft  of 
articles  stolen  in  the  commission  of  a  burglary 
held  admissible  in  a  prosecution  for  the  bur- 
glary.—Beason  V.  State  (Tex.  Cr.  App.)  06. 

Where  the  defendant  has  testified  before  the 
grand  jury,  such  testimony  may  be  admitted  in 
evidence  on  his  trial. — Giles  v.  State  (Tex.  Cr. 
App.)  411. 

Defendant  in  prosecution  for  burglary  held 
entitled  to  contradict  his  previous  plea  of  guilty 
to  a  theft  of  the  same  goods. — ^Murmutt  ▼. 
State  (Tex.  Cr.  App.)  508. 

{16.   Time  of  trial  and  continuance. 

Where  the  court,  before  proceeding  to  trial, 
examined  physicians  as  to  accused's  ability  to 
go  to  trial,  the  refusal  of  a  continuance  on' the 
ground  of  sickness  will  not  be  held  erroneous: 
the  matter  being  largely  discretionary  with  the 
trial  court.- Madden  v.  State  (Tenn.)  74. 

Refusal  of  continuance  for  absent  witnesses 
held  not  ground  for  reversal. — Hubbard  v.  State 
(Tex.  Cr.  App.)  413. 

Refusal  of  continuance  on  ground  of  ex- 
citement in  the  county  held  not  ground  for  re- 
versal.—Hubbard  V.  State  (Tex.  Cr.  App.)  413. 

Refusal  of  continuance  for  absent  witnesses 
held  error  under  the  facts.— Duflfy  v.  Statu 
(Tex.  Or.  App.)  418. 

Continuance  in  prosecution  for  burglary  held 
properly  refused.- Murmutt  v.  State  ("Tex.  Cr. 
App.)  ."508. 

J  17.    Trial. 

In  a  prosecution  for  murder,  held  error  to  re- 
fuse to  exclude  inadmissible  and  injurious  evi- 
dence, not  objected  to,  on  motion  made  for  the 
first  time  during  the  argument  of  the  last  coun- 
sel for  defendant.— Morton  y.  State  (Tex.  Cr. 
App.)  115. 

Fact  that  statute  required  district  attorney  to 
charge  but  one  fee  where  parties  could  be 
jointly  indicted  held  not  to  require  that  prosecu- 
tions against  ditEerent  defendants,  but  arising 
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out  of  same  transaction,  sboald  be  consolidated. 
— McAnear  v.  State  (Tex.  Gr.  App.)  117. 

1 18.  —  Oonrse  and  eojtdnet  of  trial  la 
Keneral. 

After  an  affldavit  filed  charging  the  prosecnt- 
ing  attorney  with  drunkeuness  in  office,  held, 
that  the  court,  under  Kev.  St.  1899,  g  45)65,  prop- 
erly appointed  an  attorney  as  a  special  prosecut- 
ing offloer  to  prepare  and  sign  the  informatloD. — 
State  V.  Taylor   (Mo.  App.)  672. 

A  remark  of  the  trial  court  in  prosecntion  for 
burglary  held  prejudicial  error,  not  cured  by  a 
subsequent  instruction. — ^Reason  t.  State  (Tex. 
Cr.   App.)  96. 

Where,  on  a  criminal  prosectition,  the  county 
attorney  refuses  to  open  the  case  to  the  jury, 
it  is  not  error  to  permit  him  to  argue  to  the 
jury  after  defendant  has  done  bo. — King  y. 
State  (Tex.  Cr.  App.)  411. 

On  the  second  trial,  held  not  error  to  refuse 
to  instruct  the  witnesses  not  to  talk  to  any 
one  about  the  case.— Moseley  t.  State  (Tex. 
Cr.  App.)  414. 

S  19.  — —  BeoeptioB  of  erldenee. 

On  a  prosecntion  for  murder,  held  not  error 
to  permit  a  witness  for  the  state  to  be  sworn 
after  one  of  the  defendant's  witnesses  had  been 
examined.— Ray  t.  State  (Tenn.)  553. 

On  a  prosecution  for  murder,  held  not  error 
not  to  put  one  of  the  state's  witnesses  under  the 
nile  with  other  witnesses.- Ray  t.  State  (Tenn.) 
5r>3. 

Where  evidence  is  introduced  for  impeach- 
ment only,  the  court  should  so  limit  it.— Herd 
V.  State  (Tex.  Or.  App.)  495. 

f  20.  •—  Argiuaonts     and     ooadnet     of 
ooimsel. 

Upon  the  trial  of  R.  and  S.  under  an  indict- 
ment aeainst  them  jointly,  it  was  improper 
for  the  judge  to  say  to  the  commonwealth's  at- 
torney, in  the  presence  of  the  jury,  "I  think 
you  have  proven  enough  against  S.  already." 
—Richards  v.  Commonwealth  (Ky.)  818. 

It  was  error  to  overrule  defendant's  objection 
to  the  statement  of  the  commonwealth's  attor- 
ney in  argument  that  defendant's  attorney,  who 
had  just  addressed  the  jury,  was  a  high-priced 
lawyer,  and  was  never  employed  unless  in  bad 
cases.— Howard  v.  Commonwealth  (Ey.)  1003. 

On  prosecution  for  murder,  reference  to  ac- 
cused liy  the  state's  attorney  as  one  of  gang  of 
crap-shootiug  darkies  held  not  error.  In  view  of 
evidence.— Ray  v.  State  (Tenn.)  553. 

A  remark  of  counsel  on  prosecution  for  mur- 
der held  not  prejudicial  eri-or,  in  view  of  state- 
ment of  court— Ray  v.  State  (Tenn.)  563. 

Remarks  of  the  prosecuting  attorney  in  a 
prosecution  for  burglary  held  to  authorize  a 
reversal  of  a  judgment  of  conviction.- Reason 
V.  State  (Tex.  Cr.  App.)  96. 

In  a  prosecution  for  murder,  held  error  for 
the  district  attorney  in  his  closing  argument 
to  state  that  there  was  a  conspiracy  to  kill, 
that  he  knew  what  he  was  talking  about,  and 
that  he  did  not  catl  a  witness  to  prove  it  be- 
cause be  could  not  contradict  her.- Rutherford 
v.  State  (Tex.  Cr.  App.)  100. 

Argument  of  district  attorney  A«M  improper, 
warranting  a  charge  that  it  should  not  be  con- 
sidered.—Parker  T.  State  (Tex.  Cr.  App.)  121. 

On  a  prosecution  for  the  violation  of  the  local 
option  law,  remarks  of  judge  on  objection  to 
statements  of  prosecuting  attornej'  held  not  er- 
ror.- Simmons  v.  State  (Tex.  Cr.  App.)  502. 

Certain  statements  of  district  attorney  in  ar- 
guing case,  taken  nioue,  and  others,  when  con- 
sidered with  the  action  of  the  court,  held  prej- 
ndicial  error.— Mnrmutt  v.  State  (Tex.  Cr.  App.) 
608. 


(21.  —  ProTlaee    of   oowt    mmB.    Jvxt 
in   ceneraL 

In  a  prosecution  for  murder,  held  proper  to  re- 
fuse to  charge  on  negligent  homicide. — Morton 
v.  State  (Tex.  Cr.  App.)  116. 

Oonrt's  answers  in  cattle  theft  prosecution  to 
inquiries  of  the  jury  hfld  erroneous,  as  b^in:; 
charges  on  the  weight  of  the  testin'ony. — Parker 
T.  State  (Tex.  Cr.  App.)  121. 

On  a  prosecution  for  murder,  i-.  nstmction 
that  the  court  admitted  eviden'^  tending  to 
show  a  conspiracy  held  to  be  dii  the  weight 
of  the  evidence. — kelson  v.  State  (Tex.  Cr.  Ai.p.) 
320. 

Where  defendant  shot  deceased,  .and,  after 
he  had  run  around  a  store  and  into  the  cellar, 
followed  and  shot  him  again,  and  the  autopsy 
showed  a  bullet  had  passed  through  his  beart, 
it  was  not  error  for  the  court  to  assume  in  the 
charge  that  it  was  the  last  shot  which  killed.— 
Morgan  v.  SUte  (Tex.  Cr.  App.)  420. 

{  22.  —  Keeessity,  re^nlsltea,  aad  avf - 
fleleney  of  imatnotloBa. 

An  instruction  that  the  jury,  if  it  should  find 
defendant  guilty  of  manslaughter,  should  fix 
his  punishment  "at  confinement  for  not  less 
than  two  years,  or  more  than  twenty-oue 
years."  was  not  misleading,  though  the  word 
"nor'  should  have  been  used,  instead  of  "or." — 
Smith  V.  Commonwealth  (Ky.)  32. 

Where  all  the  evidence  as  to  breaking  and 
entering  in  a  burglary  case  is  circumstantial, 
an  instruction  as  to  circumstantial  evidence 
should  be  given.— Reason  v.  State  (Tex.  Cr. 
App.)  96. 

Charge  as  to  presumption  of  defendant's  in- 
nocence held  not  objectionable.  —  Hughes  v. 
State  (Tex.  Cr.  App.)  104. 

Where  there  is  positive  testimony  of  the  rob- 
bery alleged,  it  is  not  error  to  refuse  to  charge 
that  the  jury  could  not  convict  defendant  on  his 
confessions  alone.— Murphy  v.  State  (Tex.  Cr. 
App.)  108. 

Instrnction  in  a  prosecntion  for  theft  of  a 
beef  hdd  without  foundation  in  the  evidence.— 
Steed  V.  State  (Tex.  Cr.  App.)  328. 

Instruction  in  a  prosecution  for  larceny  held 
not  properly  applied  to  the  facts. — Steed  v. 
State  (Tex.  Cr.  App.)  328. 

That  defendant,  charged  with  a  homicide  oc- 
curring in  a  fight,  was  present  during  the  fight, 
but  fieid  therefrom  during  the  fight,  does  not 
authorize  an  instruction  as  to  alibi. — Jackson 
v.  State  (Tex.  Cr.  App.)  497. 

An  agreement  by  the  state  and  defendant, 
with  the  consent  of  the  court,  that  the  jury 
might  return  a  verdict  for  aggravated  assanit 
and  fine  defendant  $200,  field  to  render  it  prop- 
er for  the  court  to  orally  insti-uct  the  jary  that 
the  compromise  verdict  was  not  binding. — Hill 
V.  State  (Tex.  Cr.  App.)  506. 

Certain  charge  on  force  required  to  consti- 
tute burglary  held  confusing. — Murmutt  ▼.  State 
(Tex.  Cr.  App.)  508. 

I  23.  — —  Beqveata    for    Instraotloiu. 

On  a  prosecution  for  murder,  charge  on  self- 
defense  held  to  embrace  an  instruction  requested 
by  defendant.— Ray  v.  State  (Teun.)  553. 

Where  the  court  properly  charged  as  to  in- 
nocence and  reasonable  doubt,  there  was  no 
error  in  failing  to  repeat  such  matter  in  giving 
additional  instructions  after  an  informal  ver- 
dict from  the  jury.— Johnson  v.  State  (Tex. 
Cr.  App.)  412. 

g  24.  —  Cnatody,    eondnot,    and    delib- 
erations  of  Jnry. 

Mode  pursued  by  jurors  in  assessing  fine 
against  defendant  held  improper,  and  ground 
for  reversal.— Good  v.  State  (Tex.  Cr.  App.) 
102. 
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Diacutision  by  a  jary  of  a  former  verdict 
against  defendant  in  tlie  same  ease  held  to  be 
misconduct  requiring  a  reTersal.-i-Hnghes  t. 
State  (Tex.  Cr.  App.)  104. 

Permitting  jury  to  talce  letter,  part  only  of 
Triiich  was  given  in  evidence,  witli  them  in  their 
ddiberation,  ktld  error. — Parlcer  v.  State  (Tex. 
Cr.  App.)  12t 

A  new  trif.!  will  not  be  granted  because  the 
jury  agreef  at  divide  by  12  the  sum  of  the  fine 
and  impriKo^yient  suggested  by  each  }uror, 
where  there  (Was  no  agreement  in  advance  to 
abide  by  thej  result,  and  where  further  ballots 
were  taken  before  the  verdict  was  agreed  upon. 
—Hill  V.  Stale  (Tei.  Cr.  App.)  606. 

Verdict,  in' which  the  amount  of  fine  is  ar- 
rived at  by  agreeing  to  divide  by  12  the  sum  of 
what  each  juror  shall  put  down,  held  illegal. — 
Magill  V.  State  (Tex.  Cr.  App.)  1018. 

{25.  —  Verdlot. 

In  a  prosecution  under  Rev.  St.  1895),  {  1838, 
for  havinfT  cnriiiil  knowledge  of  a  female,  the 
fact  that  the  jury  assessed  the  punishment  hfid 
not  to  vitiate  the  verdict— State  v.  Harney  (Mo. 
Sup.)  620. 

Where  the  jury,  in  finding  a  verdict  of  guilty, 
recommends  the  accused  to  the  court's  mercy, 
such  recommendation  is  committed  to  the  court's 
discretion.— Bay  v.  State  (Teun.)  553. 

i  26.  Motlona  for  new  trial  Mid  in  ar- 
rest. 

Oral  evidence  held  inadmissible,  on  motion 
in  arrest  of  judgment,  to  show  that  the  infor- 
mations were  not  verified  when  filed  (May  1st), 
but  that  the  affidavit  was  afterwards  appended, 
and  the  jurat  of  the  clerk  certifying  that  they 
were  sworn  to  May  1st  affixed  by  mistake.— 
Stete  v.  Patton  (Mo.  App.)  970. 

A  motion  for  n  new  trial  on  a  prosecution  for 
murder  held  within  Acts  18W,  p.  55,  c.  40.— 
Itay  V.  State  (Tenn.)  553. 

Defendant  held  guilty  of  inexcusable  negli- 

gence,  preventing  a  new  trial,  in  not  discover- 
ig  testimony.— Ware  v.  State  (Tenn.)  853. 

Where  no  good  reaeon  is  assigned  for  not 
examining  defendant's  witnesses  as  to  certain 
mattei-s,  their  testimony  as  to  such  matters 
furnishes  no  grouud  for  a  new  trial. — Ware  v. 
State  (Tenn.)  853. 

Alleging  newly  discovered  impeaching  evideuce 
as  a  ground  for  a  new  trial  in  a  criminal  case  is 
insufficient.— May  v.  State  (Tex.  Cr.  App.)  108. 

AIleRed  newly  discovered  evidence  in  criminal 
case  held  not  ground  for  new  trial. — Meyer  v. 
State  (Tex.  O.  App.)  100. 

In  prosecution  for  robbery,  where  the  court 
refu.sed  a  postponement  to  enable  defendant's 
attorneys  to  prepare  their  case,  and  certain 
material  evideuce  was  afterwards  discovered 
by  them,  held  error  to  refuse  a  new  trial.— Le 
Roy  V.  State  (Tex.  Cr.  App.)  400. 

S  27.   Appeal  and  error,   and  eertiorarl. 

Under  Cr.  Code  Prac.  f,i  335,  337.  where  a 
trial  has  resulted  in  a  disagreement  of  the  jury, 
the  commonwealth  may  prosecute  an  appeal  to 
obtain  a  proper  construction  of  the  law. — Com- 
monwealth V.  Bullock  (Ky.)  992. 

Const  Amend.  1890.  art.  6.  {§  1,  4,  held  to 
expressly  authorize  the  transfer  of  a  cause  on 
motion  of  the  state  from  division  No.  2  of  the 
supreme  court  to  the  court  in  banc,  when  one 
judge  dissents.— State  v.  Harney  (Mo.  Sup.)  iSM. 

Assignment  of  error  held  too  general.— John- 
son V.  State  (Tex.  Cr.  App.)  412. 

( 88.  —  Presentation  and  reservation 
in  lower  conrt  of  gronnds  of 
review. 

There  can  be  no  reversal  for  a  failure  of  the 
commonwealth's  attorney  to    state    defendant's 


plea  to  the  jury,  unless  it  is  assigned  as  one  of 
the  grounds  for  a  new  trial. — Howard  v.  Com- 
monwealth (Ky.)  1003. 

It  appearing  from  the  record  that  defendant 
pleaded  not  guilty,  the  failure  of  the  record  to 
expressly  state  that  the  commonwealth's  attor- 
ney stated  defendant's  plea  to  the  jury,  as 
required  by  Cr.  Code  Prac.  i  219,  is  not  reversi- 
ble error.— Howard  v.  Commonwealth  (Ky.) 
1003. 

Error  in  the  admission  of  the  report  of  the 
grand  jury  in  reference  to  the  enforcement  of 
law  must  be  raised  by  objections  made  in  lim- 
ine, and  is  too  late  when  first  raised  on  a  mo- 
tion for  a  new  trial.— Beason  v.  State  (Tex.  Cr. 
App.)  96. 

A  conviction  will  not  be  reversed  for  miscon- 
duct of  the  prosecuting  attorney,  unless  the  de- 
fendant objects  thereto,  and  asks  an  instruc- 
tion to  disregard  Iiis  language,  unless  the  lan- 
guage is  flagrant— Beason  v.  State  (Tex.  Cr. 
App.)  96. 

Objections  to  evidence  as  too  remote,  imma- 
terial, irrelevant  and  incompetent  are  too  gen- 
eral to  be  considered.— Reese  v.  State  (Tex.  Cr. 
App.)  325. 

A  recognizance  <»  appeal,  which  does  not 
state  the  amount  of  fine  assessed  against  appel- 
lant, as  required  by  Code  Cr.  Proc.  art  887, 
is  defective,  and  ground  for  dismissal. — De  Va- 
leria V.  SUte  (Tex.  Cr.  App.)  1020. 

( 89.   —  Beeord   and    proeeedinars    not 
in  record. 

Where  a  statement  of  facts  is  agreed  to,  and 
approved  by  the  trial  judge,  and  filed,  and  aft- 
erwards lost,  as  shown  by  affidavit  its  loss  is 
not  ground  for  reversal. — Good  v.  State  (Tex. 
Cr.  App.)  102. 

In  the  absence  of  a  bill  of  exceptions  or  state- 
ment of  facts  in  the  record,  objections  to  the 
charge  of  the  court  in  regard  to  omissions  will 
not  be  considered  on  appeal. — Moore  v.  State 
CTex.  Cr.  App.)  102. 

Where  matters  complained  of  in  a  motion  for 
a  new  trial  are  not  reserved  by  bills,  they  are 
not  subject  to  review.— Stewart  v.  State  (Tex. 
Cr.  App.)  107. 

A  statement  of  facts,  though  it  appeared  to 
have  been  filed  too  late  by  a  clerical  error,  will 
be  considered  as  part  of  the  record  on  appeal. — 
Stewart  v.  State  (Tex.  Or.  App.)  107. 

Bill  of  exceptions  reserved  to  the  refusal  of 
certain^  evidence,  and  not  stating  the  purpose 
for  which  it  was  offered,  held  defective. — Meyer 
V.  State  (Tex.  Cr.  App.)  100. 

No  error  appearing  in  the  record  on  appeal,  in 
the  absence  of  a  statement  of  facts,  defendant's 
application  for  a  continuance  will  not  be  re- 
viewed.—Mays  V.  State  (Tex.  Cr.  App.)  100. 

In  the  absence  of  a  statement  of  facts  on  ap- 
peal, the  refusal  of  a  continuance  will  not  be 
considered.— Brown   v.    State   (Tex.    Or.   App.) 

112. 

A  motion  for  a  continuance  will  not  be  consid- 
ered, uo  bill  of  exceptions  being  reserved  to  its 
refusal. — Hollengshead  v.  State  (Tex.  Oc.  App.l 
114. 

Bill  of  exceptions  In  a  criminal  case,  stating 
that  appellant  objected  to  a  witness'  testimony 
on  certain  grounds,  held  not  a  certificate  of  the 
trial  court  that  the  grounds  relied  on  were  true, 
so  as  to  permit  consideration  of  error  assigned. — 
Mc.\near  v.  State  (Tex.  Cr.  App.)  117. 

A  statement  of  fact,  filed  more  than  10  days 
after  the  adjournment  of  the  term  under  a 
nunc  pro  tunc  order  of  the  judge,  will  not  be 
considered  on  appeal. — Alexander  v.  State  (Tex. 
Cr.  App.)  319. 

Where  there  is  no  statement  of  facts  on  ap- 
peal,   the  court  canuot  determine  whether  the 
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exclusion  of  evidence  materiallj  affected  the  re- 
sults.—Alexander  T.  State  (Tex.  Cr.  App.)  319. 

A  bill  of  exceptions  which  recited  the  grounds 
of  defendant's  objections  to  evidence,  bat  with 
no  certificate  of  the  judge  that  such  grounds 
were  true,  is  defective. — Nelson  v.  State  (Tex. 
Cr.  App.)  320. 

An  assignment  complaining  of  the  court  In 
its  charge  cannot  be  considered,  where  no  bill 
•of  exceptions  was  reserved  thereto. — Johnson 
V.  State  (Tex.  Cr.  App.)  412. 

An  assignment  complaining  of  the  court's  ac- 
tion in  permitting  the  state  to  reproduce  the 
testimony  of  a  dead  witness  cannot  be  con- 
sidered, where  no  bill  of  exceptions  was  re- 
«erved  thereto.— Johnson  t.  State  (Tex.  Cr. 
App.)  412. 

A  bill  of  exceptions,  reciting  objections  to 

permitting  the  deputy  county  attorney  to  iden- 
tify a  certain  statement,  which  fails  to  set  out 
the  statement  or  its  contents,  is  defective. — 
Moseley  v.  State  (Tex.  Cr.  App.)  414. 

The  recitals  of  a  bill  of  exceptions  held  to 
present  no  error.— Moseley  r.  State  (Tex.  Cr. 
App.)  414. 

A  bill  of  exceptions  reciting  that  witnessps 
•were  permitted  to  testify  to  irrelevant  matters 
Md  insufficient.— Moseley  v.  State  (Tex.  Cr. 
App.)  414. 

A  statement  of  facts  found  in  the  record,  but 
not  having  indorsed  thereon  the  approval  of  the 
trial  judge,  will  be  stricken  out— Guera  v.  State 
(Tex.  Cr.  App.)  1018. 

Where  the  record  on  appeal  contains  neither 
1)111  of  exceptions  nor  statement  of  facts,  the 
evidence  cannot  be  reviewed. — Glover  v.  State 
(Tex.  Or.  App.)  1019. 

A  bill  of  exceptions,  not  authenticated  by  the 
trial  judge,  presents  no  questions  for  review. — 
Wells  V.   State  (Tex.   Cr.  App.)  1020. 

A  bill  of  exceptions  to  the  court's  ruling  in 
sustaining  an  objection  to  a  question  aslced 
a  witness  for  the  purpose  of  showing  that  slie 
had  made  statements  differing  from  her  testi- 
mony, which  failed  to  show  what  the  testimony 
of  the  witness  was,  l^eld  to  raise  no  question  for 
review.— Pretwell  v.  State  (Tex.  Cr.  App.)  1021. 

{SO.  —  Bevlew. 

Though  Ky.  St.  §  1102,  provides  that  there 
sliall  not  be  more  than  one  order  of  removal  of 
the  same  cause  at  the  instance  of  the  same 
party,  a  criminal  prosecution,  when  remanded 
In  obedience  to  the  direction  of  the  court  of 
Appeals,  stood  as  if  it  had  never  been  removed, 
itnd  the  court  could  then  mal<e  another  removal. 
—Smith  V.  Commonwealth  (Ky.)  32. 

An  order  remanding  a  criminal  prosecution 
to  the  court  from  which  it  had  been  transferred 
htld  a  substantial  compliance  with  an  opinion 
of  the  court  of  appeals,  directing  that  the  or- 
der transferring  the  case  be  set  aside.— Smith 
V.  Commonwealth  (Ky.)  32. 

Where  the  certificate  of  the  clerk  of  court 
states  that  the  information  on  which  the  defend- 
ant was  tried  was  not  "the  original  informa- 
tion filed  in  this  cause,  but  a  copy  as  permitted 
to  be  restored  by  the  court,"  it  must  be  pre- 
sumed that  the  restoration  was  correctly  made. 
—State  V.  Walker  (Mo.  Sup.)  228. 

In  a  prosecution  under  Bev.  St.  18S)!),  f  1838, 
for  having  carnal  knowledge  of  a  female,  defend- 
ant cannot  complain  of  the  admission  of  declara- 
tions of  the  prosecutrix  drnwn  out  of  a  wituess 
at  his  own  instigation.— State  v.  Uamey  (Mo. 
Sup.)  620. 

Though  the  evidence  may  be  conflicting,  if 
there  is  substantial  evidence  to  support  a  con- 
Tictiou,  the  verdict  will  not  be  disturbed  on 
appeal.— State  v.  Taylor  (Mo.  App.)  1172. 


An  instruction,  erroneous  in  submitting  to  the 
jury  a  question  of  law  as  to  what  constitutes 
good  cause  for  abandonment,  is  harmless:  de- 
fendant merely  denying  abandonment. — State  v. 
Vollenweider  (Mo.  App.)  942. 

The  court's  remarking,  on  sustaining  an  ob- 
jection to  certain  evidence,  that  it  understood 
the  witness  would  answer  against  the  accused, 
is  not  prejudicial,  though  improper,  where  the 
I  evidence  otTered  was  wholly  immaterial. — Mad- 
den V.  State  (Tenn.)  74. 

I  The  court's  requiring  an  accused  to  challenge 
I  a  disqualified  juror  peremptorily  is  not  avail- 
'  able  for  reversal,  unless  the  record  disclos<-s 
'  that  accused  exhausted  all  his  peremptory  chal- 
lenges, and  was  afterwards  forced,  over  objec- 
tion, to  take  an  unacceptable  juror. — Madden  v. 
:  State  (Tenn.)  74. 

Addition  of  words  "or  innocence"  to  an  in- 
struction as  to  reasonable  doubt  of  defendant's 
guilt    or   innocence    held    harmless. — Ware    v. 
,  State  (Tenn.)  853. 

I  Error  In  charging  on  weight  of  the  testimony 
in  cattle  theft  prosecution  held  not  cured  by  sab- 
sequent  charge.— Parker  v.  State  (Tex.  Cr.  App.) 

Conviction  will  not  be  reversed  for  court's  er- 
roneous statement  of  maximum  punishment, 
where  minimum  punishment  was  fixed. — Parker 
V.  State  (Tex.  Cr.  App.)  121. 

Where,  on  a  trial  for  murder,  the  conrt.  in 
the  charge  as  to  self-defense,  by  a  manifest  er- 
ror used  the  word  "deceased,"  when  the  word 
"defendant"  was  intended,  and  It  is  evident  the 
jury  could  not  have  been  misled  thereby,  the 
error  was  immaterial.— Morgan  v.  State  (Tex. 
Cr.  App.)  420. 

On  a  prosecution  for  a  violation  of  the  local 
option  law,  held  not  error  to  permit  a  witness 
for  the  state  to  state  what  the  prosecutor  said 
to  another  on  a  certain  occasion;  the  witness 
not  being  present. — Simmons  v.  State  (Tex.  Cr. 
App.)  502. 

The  court  on  appeal  will  not  reverse  a  con- 
viction on  the  firound  that  the  trial  judge  per- 
mitted the  reading  of  authorities  and  diacnssion 
of  the  same  in  the  presence  of  the  jury,  in  the 
absence  of  the  court  s  abuse  of  discretion,  preju- 
dicial to  defendant— Fretwell  t.  State  (Tex.  Cr. 
App.)  1021. 


S  31.   SnooesslTe    offenses    and    haMtaml 
oriminals. 

A  verdict  fixing  defendant's  term  of  confine- 
ment in  the  penitentiary  at  twice  the  time  of  a 
term  served  by  him  under  a  former  conviction 
was  a  suihcient  finding  that  he  had  been  pre- 
viously convicted.— Oliver  v.  Ck>mmonwealUi 
(Ky.)  983. 

The  allegations  of  an  indictment  as  to  defend- 
ant's previous  conviction  of  a  felony  held  suffi- 
cient to  authorize  an  increased  penalty  on  ac- 
count of  such  former  conviction.— Oliver  v.  Com- 
monwealth (Ky.)  983. 

{ 32.   Pnnislimeiit     and     prevention     «f 
crime. 

Under  Const,  art  6.  $  14,  the  court  exceeds 
its  authority  in  assessing  a  fine  of  $100  in  thre^ 
prosecutions,  under  Acts  1887,  c.  167,  tor  sell- 
ing liquor  within  four  miles  of  a  school  house, 
on  conviction  for  the  same  offense  in  another 
case.— Madden  v.  State  (Tenn.)  7-1. 

The  court's  assessing  a  fine  in  pi'osecutions 
under  Acts  1887,  c.  107,  for  selling  liquor  with- 
in four  miles  of  a  school  house,  in  excess  of 
$50,  in  violation  of  Const  art.  6,  §  14,  heU  not 
j  reversible  error.- Madden  v.  State  (Tenn.)  74. 

!  CROPS. 

'     Annual  crops,  raised  by  yearly  labor  and  cul- 
tivation, are  subject  to  sale  as  personal  chattels. 
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-whether    growicK    or    matared.— SwaSord    T. 
Spntt  (Mo.  App.)  701. 

CROSS-EXAMINATION. 

Sm  "Witnesses,"  g  8. 

CURATIVE  ACTS. 

S«»  "Acknowledgment,"   |  1. 

CURTESY. 

See  "Dower." 

A  htiBband  cannot  be  compelled  to  pay  to  hia 
children  as  heirs  of  his  wife  the  full  amount 
of  his  indebtedness  secured  by  her  trust  deed, 
bat  is  entitled  to  retain  the  yalue  of  his  curtesy 
in  the  land  conveyed  by  tlie  trust  deed. — Bark- 
hoefer  y.  Barkhoefer  (Mo.  App.)  674. 

A  husband  has  a  life  estate  in  the  separate 
.property  of  his  deceased  wife  which  is  acquired 
by  another  by  foreclosure  of  deed  of  trust  on 
the  land  KiTen  by  the  husband. — SJtratton  t. 
Kobinson  (Tex.  Cir.  App.)  S39. 

CUSTODY. 

Of  child,  see  "Divorce,"  {  4;    "Guardian  and 

Ward,''  S  2. 
Of  insane  person,  see  "Insane  Persons,"  {  3. 
Of  iury,  see  "Criminal  liaw,"  {  24. 

DAMAGES. 

Compensation   for   property   taken   for   public 

use,  see  "Eminent  Domain,"  §  2. 
For  appeal  for  delay,  see  "Costs,"  {  4. 

Damage*  for  partioulor  infwriiea. 

See  "Death,"  {  1;  "Libel  and  Slander,"  {  2; 
"Seduction,"  }  1. 

Construction  of  railroad,  see  "Baiiroads,"  g  2. 

Deficiency  in  quantity  of  land  contracted  to  be 
conveyed,  see  "Vendor  and  Purchaser,"  (  3. 

Failure  of  carrier  to  deliver  cattle,  see  "Car- 
riers," {  2. 

I.«s8  of  passenger's  baggage,  see  "Carriers," 
%  6. 

Mental  enfferinr  tor  failnre  to  deliver  tele- 
gram, see  "Telegraphs  and  Telephones,"  {  1 


Sale    of    mortgaged    property    by    sheriff,    see 

"Sheriffs  and  Constables,"  I  1. 
To  passenger,  see  "Carriers,"  |  3'/^. 


Wrongful  attachment,  see  "Attachment,"  (  2. 

Wrongful    sequestration,    see    "Sequestration." 

Reeooery  in  porMcular  actlorw  or  prooeedlnga. 
See  "Trover  and  Conversion,"  S  1. 
On  bond  of  claimant  to  property  levied  on  nn- 

der  execution,  see  "Execution,"  g  6. 
On  dissolution  of  injunction,  see  "Injunction," 

i  4. 

§    1.     Ovonada  and  snbjeeta  of  eoatpem- 
•Ator7   damaKos. 

The  grrantor  in  a  deed  of  trust  executed  to 
secure  a  debt  is  not  responsible  for  the  dam- 
ages or  costs  which  the  grantee  was  compelled 
to  pay  on  account  of  the  prosecution  of  an  ap- 
peal from  a  judgment  in  favor  of  creditors  of 
the  grantor's  husband.— Merchants'  &  Far- 
mer.s'  Bank  v.  Cleland  (Ky.)  38G. 

In  an  action  by  a  minor,  by  his  next  friend, 
for  personal  injuries,  it  was  error  to  allow  the 
jury,  in  estimating  the  damages,  to  consider 
medical  bills;  it  not  being  shown  that  the  mi- 
nor's estate  was  liable  therefor. — Bering  Mfg. 
(,V).  T.  Peterson  (Tex.  Civ.  App.)  133. 

An  instruction,  in  an  action  for  injuries,  that 
in  estimating  damages  the  jury  might  consider 
plaintiff's   future  suffering,  held  not  erroneous 


under  the  evidence. — International  &  O.  N.  R. 
Co.  T.  Locke  (Tex.  Civ.  App.)  1082. 

g  2.    Uo'nidated  damacaa  and  penalties. 

A  stipulation  in  a  contract  for  the  purchase 
of  cattle  held  to  constitute  an  agreement  for 
liquidated  damages.— Millar  v.  Smith  (Tex.  Civ. 
App.)  429. 

g  3.     Ejcemplary   damaces* 

A  lessee,  having  acted  under  an  honest  mis- 
take as  to  title  of  its  lessor,  held  not  liable 
for  exemplary  damages  to  the  real  owner  of 
the  property,  bnt  only  for  the  actual  injury 
done.— Gerkins  v.  Kentucky  Salt  Co.  (Ky.)  821. 

t  4.    Xaadaqvate  aad  ezeeaalTO  damases. 

A  verdict  for  $220  for  the  cutting  of  plain- 
tifTs  lips  and  gums  by  a  barbed  wire  is  not 
excessive.— City  of  Glasgow  v.  Gillenwaters 
(Ky.)  381. 

g   5.    FleadlBK,  evldeBaa,  and  asaeasiaaatt. 

Evidence  of  certain  specific  injuries  to  passen- 
ger from  railroad  collision  held  admissible  ander 
pleadings.— Louisville  &  N.  R.  Oo.  v.  Richmond 
(Ky.)  &. 

_  Where.  In  an  action  for  personal  Injury,  plain- 
tilTs  capacity  for  earning  money  was  i>f  riiiH-  . 
ly  impaired,  testimony  as  to  the  probable  dura- 
tion of  his  life  according  to  life  tables  held  ad- 
missible.—Gulf,  C.  &  S.  P.  By.  (3o.  y.  Mang- 
ham  (Tex.  Sup.)  7®. 

The  court  has  no  power  in  a  personal  injury 
case  to  appoint  surgical  experts,  and  order  an 
examination  by  them  of  plaintiff,  for  the  pur- 
pose of  olitnininc;  the  evidence  of  such  experts 
as  to  the  nature  and  extent  of  plaintiffs  inju- 
ries.—Galveston.  H  &  S.  A.  Ry.  Co.  v.  Sherwood 
(Tex.  Civ.  App.)  776. 

In  an  action  for  injuries,  plaintiff's  testimony 
that,  after  the  accident,  he  could  not  do  as 
much  work  in  a  specific  line  as  formerly,  was 
admissible  on  the  question  of  damages. — Inter- 
national &  G.  N.  R.  Co.  y.  Locke  (Tex.  Oiv. 
App.)  1082. 


DEAD  BODIES. 


See  "Cemeteries." 

DEATH. 

Of  partner,  see  "Partnership,"  g  2. 
Of  party  to  action  ground  for  abatement.  Me 
"Abatement  and  Revival,"  g  1. 

g   1.    Aetlona  tor  canains  deaili. 

TTnder  Ky.  St.  g  6,  relating  to  wrongful  death, 
only  the  funeral  expenses  and  the  cost  of  re- 
covering and  administering  the  particular  fund 
are  to  be  paid  out  of  the  fund  before  distribution 
to  the  kindred  of  deceased. — O'Malley's  Adm'r 
y.  McLean  (Ky.)  11. 

Under  Const,  g  241,  giving  a  right  of  action 
for  the  death  of  a  person,  the  legislature  had 
power  to  provide,  as  it  has  done  by  Ky.  St.  g  6, 
how  the  recovery  shall  go. — O'Malley's  Adm'r  v. 
McLean  (Ky.)  11. 

Funeral  expenses  having  been  paid  out  of  the 
fund  recovered  for  wrongful  death,  the  kindred 
of  deceased,  entitled  to  the  remainder,  are  not 
entitled  to  be  reimbursed  out  of  the  general  es- 
tate.—O'Malley's  Adm'r  v.  McLean  (Ky.)  11. 

A  verdict  for  ?500  for  the  death  of  a  man  68 
or  70  years  old,  who  was  able  to  do  light  work, 
was  not  excessive. — Chesapeake  &  O.  Ry.  Co. 
V.  Dnpee's  Adm'r  (Ky.)  15. 

In  an  action  to  recover  damages  for  causing 
the  death  of  a  person,  evidence  as  to  decedent's 
age  and  physical  health  is  a  sufllcient  basis  for 
the  assessment  of  damages. — Chesapeake  &  O. 
Ry.  Co.  V.  Dnpee's  Adm'r  (Ky.)  15. 

Evidence  having  been  admitted  which  was 
competent  against  one  of  the  defendants  and 
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not  against  the  other,  it  was  error  to  inatrnct 
the  jury  that,  if  their  verdict  be  for  plaintiff, 
it  "shall  be"  against  both  defendants.— Cincin- 
nati, N.  O.  &  T.  P.  Ry.  Co.  T.  Cook's  Adm'r 
(Ky.)  388. 

Under  Ky.  St.  {  6,  giving  a  right  of  action 
for  wrongful  death  the  jury  can  allow  com- 
pensatory damages  if  there  was  ordinary  negli- 
gence, and  ponitire  damages  if  there  was  gross 
negligence.--Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 
V.  Cook's  Adm'r  (Ky.)  383. 

There  may  be  a  recovery  against  the  master 
for  the  death  of  a  servant  resulting  from  the 
ordinary  uegligence  of  a  superior  servant  en- 
gaged in  the  same  employment,  though  there 
could  have  been  no  recovery  for  the  injury  if 
it  bad  not  resulted  in  death. — Cincinnati.  N.  O. 
&  T.  P.  Ry.  Co.  V.  Cook's  Adm'r  (Ky.)  383. 

Under  Ky.  St.  f  6,  a  corporation  and  its 
servant  may  be  sued  Jointly  for  a  death  re- 
sulting from  the  negligence  of  the  servant. — 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Cook's 
Adm'r  (Ky.)  383. 

Rev.  St.  art.  3017,  does  not  authorize  an  ac- 
tion against  the  receiver  of  a  private  corpora- 
tion for  death  caused  by  his  negligence.— Par- 
ker V.  Dupree  (Tex.  Civ.  App.)  186. 

In  action  for  wrongful  killing  of  plaintiffs' 
hnsband  and  father,  erroneous  instruction  as  to 
measure  of  damages  held  not  modified  and  cor- 
rected by  subsequent  charge.- Ft.  Worth  &  R. 
G.  Ry.  Co.  V.  Sivdls  (Tex.  CHv.  App.)  517. 

In  en  action  for  the  negligent  killing  of  plain- 
tiffs' husband  and  father,  plaintiffs  are  not  en- 
titled to  recover  a  snm  equal  to  all  the  benefits 
that  would  have  been  received  from  the  decedent 
in  the  future,  had  he  not  been  killed.- Ft.  Worth 
&  R.  G.  Ry.  Co.  V.  Kvrils  (Tex.  CSv.  App.)  517. 

Parents,  suing  for  death  of  infant  son,  held 
entitled  to  recover  pecuniary  value  of  his  serv- 
ices to  them  after  majority.- Freeman  t.  Car- 
ter (Tex.  Olv.  App.)  527. 

An  instruction,  in  an  action  by  parents  for 
the  negligent  killing  of  a  minor  child,  that  the 
measure  of  damage  is  the  present  pecuniary 
value  of  the  services  the  child  would  have  ren- 
dered for  the  parents,  held  not  erroneous  in  not 
having  limited  the  services  to  the  minority  of 
the  child.— Texas  &  P.  Ry.  Co.  v.  Harby  (Tex. 
av.  App.)  541. 

DEBTOR  AND  CItEOITOR. 

See  "Assignments  for  Renefit  of  Creditors": 
"Bankruptcy";     ''Fraudulent    Conveyances.' 

DECEDENTS. 

Estates,  see  "Descent  and  Distribution";  "Ex- 
ecutors and  Administrators." 

Testimony  as  to  transactions  with  persons 
since  deceased,  see  "Witnesses,"  |  2. 


DECEIT. 


See  "Fraud." 


DECLARATIONS. 

As  evidence  in  civil  actions,  see  "Evidence," 

J  6. 
As    evidence    in    criminal     prosecutions,     see 

"Criminal  Law,"  §  11. 
As  part  of  res  gestte,  see  "Evidence,"  i  2. 
Dying  declarations,  see  "Homicide,"  {  5. 

DEEDS. 

Acknowledgment  of  execution,  see  "Acknowl- 
edgment." 

Cancellation,  see  "Cancellation  of  Instru- 
ments." 


Conveyance  of  lands  held  adversely,  see 
"Champerty  and  Maintenance." 

Covenants  in  deeds,  see  "Covenants." 

Estoppel  by  deed,  see  "Estoppel,"  {  1. 

In  fraud  of  creditors,  see  "Fraudulent  Convey- 
ances." 

Parol  or  extrinsic  evidence,  see  "Erideuce," 
K  9. 

Reformation,  see  "Reformation  of  Instru- 
ments." 

Deeds  by  or  to  particular  classes  of  parUet. 

Married  women,  see  "Husband  and  Wife,"  {  3. 
Deeds  of  particular  species  of  property. 

See  "Homestead,"  i  2. 

Community  property,  see  "Husband  and  Wife." 
«  5. 

Separate  property  of  married  women,  see  "Hus- 
band and  Wife,"  $  3. 

Trust  property,  see  "Trusts,"  S  2. 

Particular  eUuie*  ofdeedt. 

Of  trust,  see  "Chattel  Mortgages":  "Mort- 
gages." 

i   1.    Beqnlsltes  and  ▼alldltj. 

Where  a  deed  was  written  by  the  grante<». 
who  agreed  to  convey  the  land  to  others,  and 
was  then  returned  to  the  grantor  to  be  ac- 
knowledged, there  was  a  sufficient  delivery. — 
Hudson  V.  Redford  (Ky.)  35. 

Where  a  mothar  conveyed  land  to  her  son.  on 
his  agreement  to  support  her  and  his  imbecile 
brother,  her  heirs  had  no  right,  after  her  death, 
to  have  the  deed  canceled,  on  the  ground  that 
the  grantee  had  failed  to  provide  for  her. — 
Arnett  v.  McGuire  (Ky.)  (X). 

In  an  action  to  set  aside  deeds  given  by  a 
father  to  three  of  his  sons,  to  the  exclusion  of 
his  daughters,  evidence  examined,  and  held  nnt 
to  show  that  they  were  procured  by  undue  in- 
fluence.—Carter  V.  Dilley  (Mo.  Sop.)  232. 

Facts  held  not  to  show  transfer  of  title  to 
realty,  there  having  l)een  no  delivery  of  deed.— 
Wilson  V.  Winters  (Tenn.)  800. 

Question  whether  deed  was  delivered  held  tor 
the  jury  under  the  facts. — Jotinston  v.  Jotm- 
ston  (Tex.  Civ.  App.)  123. 

{  2.     OoBstnietloa  and  opemiloii. 

A  writing  in  the  form  of  a  deed,  and  record- 
ed as  such,  took  effect  at  once  as  a  deed,  and 
was  not  affected  by  a  subsequent  will  made  by 
the  grantor,  though  the  deed  provided  that  it 
was  not  to  take  effect  until  the  grantor's 
death.— Forwood  v.  Forwood  (Ky.)  812;  Same 
V.  Long,  Id. 

A  deed  construed  to  convey  a  fee  nndn-  the 
rule  in  Shelley's  Case.— Johnson  v.  Morton  (Tex. 
Civ.  App.)  790. 

A  deed  conveying  property  to  certain  grantees, 
their  "heirs  and  assigns."  construed  to  grant  a 
fee  in  the  use  of  the  word  "assigns."— JToIuuod 
V.  Morton  (Tex.  Oiv.  App.)  790. 

{  3.     Plemdimg  and  STldaxtoe. 

An  instruction  that,  if  a  father  adopted  the 
sniBx  "Sr."  to  distinguish  himself  from  his 
son,  the  law  presumed  a  deed  to  property 
owned  by  the  father  executed  without  the  suf- 
fix to  be  the  deed  of  the  son,  was  incorrect, 
since  identity  of  name  is  prima  facie  evidence 
of  identity  of  person.— Hunt  v.  Searcy  (Mo. 
Sup.)  206. 

The  presumption  that  a  deed  signed  by  M. 
and  by  his  wife,  J.,  was  the  deed  of  M..  and 
not  that  of  bis  son  of  the  same  name,  was  not 
overcome  by  the  fact  that  the  acknowledsmoiit 
did  not  describe  J.  as  the  wife,  and  was  not 
in  the  form  remiired  in  deeds  by  married  wo- 
men.—Hunt  V.  Searcy  (Mo.  Sup.)  206. 

The  presumption  that  a  deed  signed  by  M. 
and  by  Itis  wife,  J.,  was  M.'s  deed,  aaa  not 
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that  of  hia  son  of  the  same  name,  was  not 
OTercome  by  the  recital:  "The  whole  of  the 
above  described  tract  of  laud  is  not  conTeyed 
only  during  J.  life  time  M.  part  is  forever  con- 
veyed to  R.  and  her  bodderly  heirs." — Hunt  v. 
Searcy  (Mo.  Sup.)  206. 

DEFAMATION. 

See  "Libel  and  Slander." 

DEFAULT. 

Judgment  by,  see  "Judgment,"  {  2. 

DELAY. 

In  transportation  or  delivery  of  goods  by  car- 
rier, see  "Carriers,"  J  1 

DELIVERY. 

Of  deed,  see  "Deeds,"  {  1. 
Of  goods  by  carrier,  see  "Carriers,"  §  1. 
Of  telegram,  see  "Telegraphs  and  Telephones," 
i  1. 

DEMAND. 

For  payment  of  bill  or  note,  see  "Bills  and 
Notes,"  f  4. 

DEMONSTRATIVE  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  I  4. 

DEMURRER. 

To  indictment,  see  "Indictment  and  Informa- 
tion," i  2. 

DENTISTS. 

See  "Physicians  and  Surgeons." 

DEPOSITIONS. 

See  "Witnesses." 

As  admissions,  see  "Evidence,"  {  S. 

DEPOSITS. 

In  bank,  see  "Banks  and  Banking,"  |  1. 

DEPUTIES. 

Of  officers,  see  "Officers,"  f  1. 

DESCENT  AND  DISTRIBUTION. 

See  "Curtesy" ;  "Dower";  "Executors  and  Ad- 

ministpators'^    "WiUs." 
Property  and  interests  undisposed  of  by  will, 

see  "Wilis,"  |  5. 

f   1.    Persons  entitled  mnd  their  respeo- 
tive  shares. 

A  married  wunian  held  not  empowered  to  exe- 
cute a  will  disposing  of  her  personal  property, 
so  as  to  defeat  the  interest  of  her  surviving 
husband  therein.— Smoot  v.  Heyser's  Ex'r 
(K.V.)  21. 

The  earnings  of  a  wife,  or  the  proceeds  of 
the  sale  or  rent  of  her  separate  real  property, 
being  made  her  separate  property  by  Kev.  St. 
1899,  H  4339,  4340,  the  cummon-law  rule  of 
survivorship,  as  applied  to  husband  and  wife, 
does  not  apply.— Armstrong  v.  Johnston  (Mo. 
A  pp.)  733. 


I  f  S.    Blchts  and  Uabllltlea  of  heirs  and 

{  fistrlbatees. 

!  One  buying  interest  of  heir  in  land  belong- 
ing to  intestate's  estate  held  not  mtitled  to  par- 
tition; the  heir  being  insolvent  and  indebted  to 
the  estate  in  excess  of  bis  interest  therein.-' 
Ayres  v.  King  (Mo.  Sup.)  668. 

DESCRIPTION. 

Names  of  individuals,  see  "Names." 
Of  parties  in  action,  see  "Parties,"  {  1. 
Of  property  devised  or  bequeathed,  see  ' 

DEVISES. 


Wills.' 


See  "Wills." 


DISABILITIES. 


Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," (  2. 
Married  women,  see  "Husband  and  Wife,"  {  2. 

DISCHARGE. 

Prom  indebtedness,  see  "Compromise  and  Set- 
tlement." 
From  service  as  juror,  see  "Jury,"  {  2. 
Of  garnishee,  see  "Garnishment,"  i  1. 

DISCONTINUANCL 

Of  action,  see  "Dismissal  and  Nonsuit,"  t  1. 

DISCOVERY. 

Physical  examination  at  trial  to  determine  ex- 
tent of  injuries,  see  "Damages,"  {  3. 

DISCRETION  OF  COURT 

See  "Continuance." 

Review,  see  "Appeal  and  Error,"  ^  18;  "C?im 
inal  Law,"  f  30. 

DISMISSAL  AND  NONSUIT. 

Dismissal  of  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  §  17. 

{   1.    Voluntary. 

Under  Rev.  St.  1895,  arts.  1301,  1260,  in  an 
action  by  a  married  woman  to  recover  land  of 
her  separate  estate,  a  conveyance  of  which  was 
alleged  to  have  been  procured  by  fraud,  au  an- 
swer held  not  to  present  a  counterclaim  pre- 
cluding plaintiff's  discontinuance  of  the  suit— 
Wetseil  v.  Hopkins  (Tex.  Civ.  App.)  1075. 

§   2.     InTolnntary. 

Refusal  to  redooket  case  tiled  away  for  want 
of  prosecution  held  not  an  abuse  of  discretion.— 
Becfcwith  v.  South  Covington  &  C.  St.  By. 
(Ky.)  18. 

DISSOLUTION. 

Of  injunction,  see  "Injunction,"  I  4. 
Of  partnership,  see  "Partnership,"  {  8. 

DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Dis- 
tribution"; "Executors  and  Administrators,' 
8  5. 

Of  proceeds  of  foreclosure  of  vendor's  lien,  se* 
"Vendor  and  Purchaser,"  {  5. 

DISTRICT   AND   PROSECUTING  AT- 
TORNEYS. 

Arguments  at  trial,  see  "Criminal  Law,"  {  20 
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DIVERSE  CITIZENSHIP. 

Uronnd  of  jurisdictiou  of  T'nited  States  courts, 
se«  "Removal  of  Causes,"  g  1. 

DIVORCE. 

{    1.    Orounda. 

In  a  suit  against  a  wife  for  divorce,  eyi- 
dence   held  sufllcient  to  warrant   s   decree  in 

?laiutifr8  favor.— Motley  v.  Motley  (Mo.  App.) 
41. 

i  2.    Jnrlsdletlon,   proeeedinca,  oad  «•- 
Uef. 

A  son  of  a  deceased,  claiming  no  property 
rights  under  a  decree  of  divorce,  held  not  es- 
topped iu  a  proceeding  by  a  subsequent  wife, 
contesting  his  right  to  administer  the  estate, 
to  impeach  the  validity  of  the  decree  on  the 
ground  of  want  of  jurisdiction  of  the  court 
granting  it.— Barge  v.  Bnrge  (Mo.  App.)  703. 

Evidence  held  to  require  a  Buding  of  adnltery 
iu  action  for  divorce.— GrifBn  v.  Griffin  (Tex. 
av.  App.)  514. 

I  3.     Alimony,  allowanoes,  and  disposi- 
tion of  property. 

Under  Rev.  St.  1^,  i  2929,  where  divorce 
is  granted  for  misconduct  of  the  wife,  she  for- 
feits her  right  to  alimony  for  her  maintenance. 
—Motley  T.  Motley  (Mo.  App.)  741. 

The  appellate  court  can  review  an  allowance 
for  alimony  in  gross  or  pending  suit  for  divorce. 
—Motley  v.  Motley  (Mo.  App.)  741. 

Where  a  motion  (or  additional  alimony  in  an- 
ticipation of  appeal  does  not  allege  that  de- 
fendant had  expended  what  has  been  allowed 
pending  suit,  the  ruling  on  the  motion  cannot 
be  reviewed. — Motley  v.  Motley  (Mo.  App.)  741. 

§  4.    Cnstody   and  support  of   ehlldren. 

In  a  suit  by  a  wife  against  her  husband  to  re- 
rover  expense  of  supporting  the  children,  evi- 
dence held  insufficient  to  show  that  she  kept  the 
children  away  from  their  father.— McCloskey 
V.  McCloskey  (Mo.  App.)  060. 

-A  divorced  father  is  liable  to  his  former  wife 
for  expenses  incurred  by  her  in  the  support  of 
their  minor  children,  though  denied  their  cus- 
tody by  her.— McCloskey  ▼.  McOoskey  (Mo. 
App.)  099. 

In  a  suit  by  a  wife  against  ber  divorced  hus- 
band to  recover  expenses  incurred  by  her  in 
supporting  the  children,  certain  instruction  held 
properly  refused  as  inapplicable  to  the  testi- 
mony.— ^McCloskey  v.  McCloskey  (Mo.  App.) 
608. 

DOCUMENTS. 

As  evidence  in  civil  actions,  see  "Evidence," 
i  S. 

DOMICILE. 

Of  parties  as  affecting  venue,  see  "Venue,"  |  2. 

DOWER. 

See  "Curtesy." 

{   1.    Katnre  and  reanlsltei. 

Where  the  purchaser  of  land,  by  the  same  in- 
strument by  which  he  acquired  title,  leased  the 
land  to  the  vendor,  the  purchaser  was  benefi- 
cially seised  of  the  estate,  so  as  to  entitle  his 
widow  to  dower. — Nolen  v.  Rice  (Ky.)  36. 

Evidence  held  to  show  that  gifts  by  a  husband 
to  his  children  were  void  as  in  frniid  of  down*. 
-Rice   V.  WaddiU  (Mo.   Sup.)   G06. 

g   2.    laehoate  Interest. 

Under  Rev.  St.  18M>,  i  2960,  an  instrument 
c<mT«;ing  an  estate  to  a  wife  in  lieu  of  dowM 


must  expressly  show  its  purpose.— Rice  T.  Wad- 
diU (Mo.  Sup.)  606. 

Evidence  held  to  show  that  a  gift  by  a  hns- 
band  was  a  testamentary  disposition,  within  the 
meaning  of  the  statute  reserving  dower. — Rice 

V.  WaddiU  (Mo.  Sup.)  005. 

It  was  immaterial,  as  affecting  a  gift  by  a 
husband  to  his  children  by  a  former  maniag?. 
in  fraud  of  the  dower  rights  of  his  second  wife, 
that  the  husband  had  promised  the  first  wife  to 
give  the  property  to  th^r  children. — Rice  v. 
WaddiU  (Mo.  Sup.)  606. 

{   3.    lUshts  and  remedies  of  wldoiv. 

Commissioners  appointed  to  set  out  a  home- 
stead and  admeasure  dower  may,  under  Rev. 
St.  1889,  §  5440,  determine  the  widow's  dower 
by  deducting  the  value  of  the  homestead  from 
on€>-third  the  value  of  the  entire  real  estate.— 
Cassity  v.  Pound  (Mo.  Sup.)  283. 

An  admeasurement  of  dower,  in  which  the 
value  of  the  property  was  computed  in  terms 
of  actual  value,  instead  of  rental  valae,  htU 
not  erroneou8.--Cassity  ▼.  Pound  (Mo.  Svp.) 
283. 

Widow's  assignment  of  dower  interest  after 
commencement  of  executor's  action  for  ad- 
measurement of  dower  held,  under  Rev.  St. 
1889,  i  4514.  not  to  defeat  dower  right— Cassi- 
ty V.  Pound  (Mo.  Sup.)  288. 

Petition  by  a  surviving  wife  for  an  aecoantinjr 
and  for  real  property  conveyed  in  fraud  of  dow- 
er held  to  state  a  cause  for  equitable  relief.- 
Rice  T.  WaddiU  (Mo.  Sup.)  606. 

Letters  by  a  husband  to  his  wife,  showing  that 
he  was  clandestinely  conveying  his  property  to 
voluntary  grantees  with  notice,  in  fraud  of  the 
wife's  dower  ri^ht,  are  admissible  in  an  action 
by  the  wife  against  the  grantees. — Rice  t.  Wad- 
diU (Mo.  Sup.)  606. 

DRAINS. 

In  dtles,  seo  "Municipal  Corporations,"  S  7. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  f  8. 

DUPLICITY. 

In  indictment,  see  "Indicttnent  and  Informa- 
Uon,"  i  1. 

DYING  DECLARATIONS. 

See  "Homicide,"  f  6. 

EASEMENTS. 

See  "Highways." 

{  1.     Creation,    ezlstcnee,    and    tonalna- 
tion. 

The  board  of  school  trustees,  succeeding  other 
city  officers  in  the  management  of  school  af- 
fairs, held  guilty  of  laches  in  permitting  a 
railway  company  to  acquire  an  easement  in 
public  lands. — Board  of  School  Trustees  ot  City 
of  San  Antonio  v.  Gahcsrton,  H.  &  8.  A.  Ry. 
Co.  (Tex.  Civ.  App.)  147. 

A  railway  company,  continuing  in  the  undis- 
turbed possession  for  over  20  years  of  land  be- 
luuging  to  a  city,  under  an  ordinance  of  the 
city,  acquires  an  easement  to  such  lands.— 
Board  of  School  Trustees  of  City  of  San  .\n- 
tonio  v.  Galveston,  H.  &  S.  A.  By.  Co.  (Tei. 
Civ.  App.)  147. 

EJECTION. 

Of  passenger,  see  "Carriers,"  {  5> 
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EJECTMENT. 

St»  "Trespasg  to  Try  Title." 

I  1.    Richt  of  aotloa.  and  defense*. 

The  guardian  of  an  insane  person  cannot  re- 
rorer  real  estate,  conveyed  by  the  ward  before 
be  is  adjndffed  insane,  by  an  ejectment  suit, 
vithout  the  deed  being  first  set  aside  in  eqnity. 
-McAnaw  t.  Clark  (Mo.  Sup.)  249. 

I  2.    PleadlnK  and  ovldenee. 

Facts  in  an  action  in  ejectment  under  which 
heU,  that  defendants  could  not  introduce  evi- 
dence that  a  deed  by  a  former  owner  was  void, 
because  he  was  an  insane  person  not  in  ward. 
-Hunt  V.  Searcy  (Mo.  Sup.)  206. 

{  3.    Trial,    Judcment,    enforcement    of 
Jndipuent,  and  review. 

Jndeinent  in  second  trial  in  ejectment  af- 
firmed, when  similar  to  that  in  first  action, 
which  was  affirmed.— McAnaw  t.  Clark  (Mo. 
Sop.)  240. 


An  election  contest  for  a  county  office  can  be 
tried  only  in  the  county  where  the  election  wa» 
held.— Calverley  v.  Shank  (Tex.  Civ.  App.)  434, 

Matter  alleged  in  reply  in  election  contest  held 
not  a  new  ground  of  contest,  so  as  to  require  its 
filing  within  time  stipulated  for  contest—Oalver- 
ley  r.  Shank  (Tex.  Civ.  App.)  434. 

Oontestee  should  be  declared  entitled  to  office, 
in  an  election  contest,  though  contestant  hav* 
more  votes;  another  not  contesting  having  more 
than  either.  —  Calverley  v.  Shank  (Tex.  Civ. 
App.)  434. 


EMINENT  DOMAIN. 


(  1. 


ELECTION. 

Between    testamentary    provisions    and    other 
rights,  see  "Wills,"  {  B. 

ELECTIONS. 

Special  laws,  see  "Statutes,"  {  1. 
Under  stock  laws,  see  "Animals." 

(  I.     Eleoilon  distrlota  or  preoinots  and 
offloer*. 

Const,  art.  14,  {  0,  held  not  to  authorize  the 
Jffiislature  to  confer  power  on  a  partisan  com- 
mittee to  select  an  election  commissioner,  and 
then  designate  by  description  the  man  to  be 
chosen,  as  attempted  by  Act  June  19,  1899. — 
5tate  ex  inf.  Hadley  v.  Washburn  (Mo.  Sup.) 
592. 

The  unconstitntional  restriction  in  Act  June 
19,  1899,  upon  the  power  therein  conferred  up- 
)n  the  governor  of  appointing  election  commis- 
lioners,  held  not  to  aSect  the  power  of  appoint- 
oent  itself,  and  hence  an  appointment  by  the 
rovernor  in  disregard  of  such  restriction  was 
alid. — State  ex  inf.  Hadley  v.  Washburn  (Mo. 
lup.)  582. 

2.     QvaUlIoatlons  of  Totera. 

A  divorced  woman  was  not  entitled  to  vote 
I  an  election  for  school  trustees,  where  the 
idgment  of  divorce  did  not  give  her  the  cus- 
>dy  of  the  children  of  the  marriage.— Ball  v. 
awood  (Ky.)  37. 

Wido'w  who  went  from  one  school  district  to 
lother  about  60  days  before  election  of  trus- 
cs  in  the  latter  district  held  not  a  bona  fide 
sident  of  the  district  in  which  the  election 
as  held,  and  not  qualified  to  vote  therein. — 
ill  V.  Oawood  (Ky.)  37. 

3.      Contests. 

rhe  statute  relating  to  the  takini;  of  testl- 
>ay  in  a  contested  election  case  held  manda- 
•y'  and  exclusive,  and  providing  for  a  special 
>cecding  rendering  the  summoning  of  wit- 
;ses  for  the  trial  unauthorized.— Davis  v. 
.ore  (Ark.)  311. 

Dven  if  the  circuit  court  had  jurisdiction  of 
election  contest,  if  proceedings  had  been 
arinally  installed  therein,  it  could  not  acauiro 
isdic.-tion  by  a  record  transmitted  to  it  by  a 
rd  having  no  power  to  try  a  contested  eleo- 
1. — l>dvidson  V.  Johnson  (Ky.)  996. 

nder  act  of  1900,  election  cases  must  be 
d  and  disposed  of  without  reference  to  the 
yial  provision  of  the  Code  of  Practice  with 
'rence  to  other  cases,  and  appeals  may  be 
finoed  and  docketed,  though  the  transcript 
not  filed  20  days  bef(H-e  Che  beginning  of 
term. — Oraham  v.  Oraham  (Ky.)  1004;  Bd- 
ds  v.  Ijoy,  Id. 


Natnre,  extent,  and  delegration  of 
po-wer. 

The  authority  given  a  city  by  Acts  1883,  c. 
114,  §  17,  subsec.  36,  to  appropriate  land  for 
laying  out  a  new  street,  empowers  it  to  con- 
struct a  viaduct,  with  its  approaches,  alonff 
an  old  street,  over  railroad  tracks. — ^Woolard  v. 
City  of  AashviUe  (Tenn.)  801. 

f    2.     Compensation. 

Under  Const  i  242,  a  county  ie  liable  for  in- 
jury to  adjacent  lands  in  changingthe  grade  of 
a  road. — Layman  v.  Beeler  (Ky.)  995. 

The  original  owners  of  land  appropriated  by 
a  railroad  company  held  not  entitled  to  com- 
pensation on  a  subsequent  appropriation  of  the 
same  tract  by  another  coinpany. — Northern  R. 
Co.  V.  Earhart  (Mo.  Sup.)  229. 

{     Compensation    in    condemnation    proceedings 
;  for  a  street  held  properly  provided  for  by  Shan- 
I  non's  Code,  S  1982.— Woolard  v.  City  of  Nash- 
ville (Tenn.)  801. 

Landowner,  in  condemnation  proceedings  for 
a  street,  held  to  have  waived  prepayment  of 
award  by  failing  to  protest  against  the  making 
of  improvements.— Woolard  v.  City  of  Nash- 
vUle  (Tenn.)  801. 

Where  a  city  permanently  occupied  land  by 
turning  the  channel  of  a  ditch  over  it,  the  own- 
er was  entitled  to  the  value  of  the  land  so  tak- 
en under  Const,  art.  1,  (  17.— Harrison  v.  City 
of  Sulphur  Springs  (Tex.  Civ.  App.)  516. 

A  condemnation  of  land  by  a  railroad  is  not 
rendered  invalid  by  a  failure  of  the  commission- 
ers appointed  by  the  county  court  to  apportion 
the  damages  between  claimants  of  the  land,  who- 
are  parties  defendant,  where  the  title  to  the 
land  cannot  be  determined  in  the  county  court. 
—Davidson  v.  Texas  &  N.  O.  R.  Co.  (Tex.  Civ. 
App.)  1093. 

The  fact  that  the  compensation  for  land 
oondemued  by  a  railroad  is  deposited  in  court, 
and  possession  of  the  land  is  taken  by  the  com- 
pany before  the  right  of  claimants  to  the  fund 
IS  determined,  held  not  to  render  the  coodemna- 
tion  invalid  as  being  a  taking  without  com- 
pensation.— Davidson  v.  Texas  &  N.  O.  R.  Co. 
(Tex.  Civ.  App.)  1093. 

Act  1899,  authorizing  railroads  to  take  posses- 
sion of  land  sought  to  be  condemned  before  pay- 
ing therefor,  held  not  in  conflict  with  Const. 
art  1,  I  17.— Davidson  v.  Texas  4  N.  O,  R.  Co. 
(Tex.  Civ.  App.)  1093. 

(  3.     Proceedings   to  take  property   and 
assess  compensation. 

Errors  m  the  admission  of  evidence  and  in- 
structions therein  in  condemnation  proceedings 
held  prejudicial. — Northern  R.  Co.  v.  Eaxhart 
(Mo.  Sup.)  229. 

Under  St  Louis  City  Charter,  art  8,  {  9, 
the  city  is  not  liable  to  a  property  owner  for 
attorney's  fees  and  other  expenses  incurred  in 
contesting  proceedings  to  condemn  his  proper- 
t.v,  where  such  proceedings  w^re  dismissed  by 
the  city  without  having  been  unreasonably  and 
vexatious^  protracted.— St  Louis  Brewing 
Ass'n  T.  aty  ot  St  Louis  (Mo.  Sup.)  563. 
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Shannon's  Code,  {  1091,  giving  the  right  of 
appeal  in  condemnation  proceedings  to  the  par- 
ty aggrieved,  implies  abligation  to  give  notice 
of  the  Droceedingg.— Woolard  t.  City  of  Nash- 
ville (Tenn.)  801. 

Where  a  city,  after  award  in  condemnation 
proceedings,  takes  possession  of  the  land  and 
constructs  a  viaduct  over  railroad  tracks,  it 
does  not  abandon  the  proceedings  by  failing 
to  prepay  the  award. — Woolard  ▼.  City  of 
NashvUIe  (Tenn.)  801. 

Variance  held  unavailing,  in  view  of  express 
stipulation  limiting  finding  of  court  to  a  single 
issue.— Woolard  v.  City  of  NashviUe  (Teun.) 
801. 

Objections  to  proceedings  by  a  railroad  com- 
pany in  condemning  real  estate  held  not  proper- 
ly raised  by  a  collateral  attack  in  a  suit  by 
the  landowner  to  recover  the  property. — David- 
son V.  Texas  &  N.  O.  R.  Co.  (Tex.  Civ.  App.) 
1093. 

A  trial  in  proceedings  by  a  railroad  to  con- 
demn land  is  governed  by  the  ordinary  rules 
of  law  governing  the  trial  of  causes,  though 
the  tribunal  having  jurisdiction  of  such  pro- 
ceedings is  special. — Davidson  v.  Texas  &  N. 
O.  B.  Co.  (Tex.  Civ.  App.)  1093. 

All  iwrsons  claiming  an  interest  In  land 
sought  to  be  condemned  by  a  railroad  company 
may  be  made  defendants  in  the  condemnation 
proceedings.— Davidson  v.  Texas  &  N.  O.  B.  Co. 
(Tex.  Civ.  App.)  1093. 

EMPLOYES. 

See  "Master  and  Servant" 

ENCROACHMENT. 

On  highways,  see  "Highways,"  {  2. 

ENTRAPMENT. 

See  "Criminal  Law,"  S  1. 

ENTRY. 

Of  judgment,  see  "Judgment,"  {  4. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUITY. 

Elquitable  estoppel,  see  "Estoppel,"  i  2. 
Relief  against  judgment,  see  ''Judgment,"  S  7. 

Particular  tubjecu  cf  etpMabXe  jurtocHction  and 
CQuitabte  remedtes. 

See  "Oanrellation  of  Instruments";  "Fraudu- 
lent Conveyances";  "Injunction";  "Parti- 
tion," {  2;  "Quieting  Title";  "Reformation 
of  Instruments  ;  "Trusts." 

I  1.     Hearlns,   •nbmisaioat   of   iasnes    to 
'    Jury,  anil  rehearlBK, 

On  a  bill  for  settlement  of  partnership  af- 
fairs, a  party  was  not  entitled  to  a  jury  aa  of 
right.— Ely  v.  Coontz  (Mo.  Sup.)  2116. 

ERROR,  WRIT  OF. 

See  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries."  §  1, 
Of  counties,  see  "C-onntles,"  S  1. 
Of  courts,  see  "Courts,"  i  2. 
Of  railroads,  see  "Railroads,"  {  2. 
Of  will,  see  "Wills,"  i  3. 


ESTATES. 

See  "Curtesy";    "Dower";    "life  Estate^.** 
Created  by  deed,  see  "Deeds,"  f  2. 
Created  by  will,  see  "Wills,"  §  4. 
Decedents'   estates,   see   "Descent   and   EHstri- 

bution";    "Executors  and  Administrators." 
Estates  for  years,  see  "Landlord  and  Teaant-" 

ESTOPPEL 

By  judgment,  see  "Divorce,"  {  2;  "Judgment," 
§f  9,  10. 

Of  attorney,  see  "Attorney  and  Oient,"  8  1. 

Of  buyer  to  object  to  goods  after  acceptance. 
see  "Sales,"  {  4. 

Of  lessee  from  attacking  expiration  of  actiool 
land  lease,  see  "Public  Lands,"  {  2. 

Of  mortgagor  to  attack  validity  of  second 
mortgage,  see  "Mortgages,"  f  6. 

Of  party  accepting  another's  services  in  insti- 
tuting criminal  prosecution  to  deny  agencj. 
see  'Tklalidons  Prosecution,"  {  2. 

Of  party  procuring  arrest  under  void  warrant 
to  question  court's  jurisdiction,  see  "Mali- 
cious Prosecution,"  {  1. 

Or  vendee  to  deny  fraud  in  conveyance,  see 
"Vendor  and  Purchaser,"  S  1. 

Of  wife  to  assert  homestead  right  bf  failure  to 
record  deed,  see  "Homestead,"  {  2. 

To  allege  error,  see  "Appeal  and  Error,"  S  lit. 

To  avoid  or  forfeit  insurance  policy,  see  "In- 
surance," {  6. 

To  complain  of  failure  to  give  instroction  ti> 
jury,  see  "Trial,"  {  5. 

To  deiiy  authority  of  bank  officer,  see  "Bank.- 
and  Banking,"  g  1. 

To  repudiate  evidence  in  argument,  st-v 
"Trial,"  i  2. 

To  show  failure  of  consideration  for  note  given 
in  payment  of  premium,  see  "Insurance," 
S  5. 


ii- 


Br  deed. 

In 


Facts  In  an  action  in  ejectment  under  which 
held,  that  defendants  were  not  estopped  from 
assailing  a  deed  of  the  former  owner  to  the 
plaintiCTs  mother  by  the  admission  of  deeds  by 
the  mother  to  the  defendant's  grantor. — Hunt 
V.  Searcy  (Mo.  Sup.)  206. 

Defendants  in  ejectment,  who  claimed  by 
limitations,  and  not  under  a  certain  deed  by 
a  former  owner,  held  not  estopped  from  ques- 
tioning the  validity  of  the  deed.— Htmt  v. 
Searcy  (Mo.  Sup.)  206. 

Facts  in  action  in  ejectment  under  which 
held,  that  the  defendants  were  not  estoppel 
from  questioning  the  validity  of  a  deed;  no  es- 
toppel being  pleaded. — Hunt  v.  Searcy  (Mu. 
Sup.)  206, 

§   2.    Equitable  estoppel. 

Where  the  holder  of  a  note  did  not  sne  at  the 
first  term  of  court  after  the  note  matured,  by 
reason  of  the  repeated  assurances  of  an  as- 
signor that  the  makers  of  the  note  would  ei- 
ther pay  the  note  or  secure  it,  such  assignor 
is  estopped  from  pleading  that  he  is  released 
from  liability  by  the  failure  to  sue  at  that 
term.— American  Nat.  Bank  v.  Smallhouse 
(Ky.)  260. 

That  the  owner  of  adjoining  property  stood 
by  and  saw  a  railroad  company  expend  larice 
sums  of  money  in  erecting  coal  bins  does  not 
estop  him  from  recovering  damages  from  th« 
manner  of  operating  the  bins. — Louisville  &  N. 
R.  Co.  V.  Walton  (Ky.)  088. 

The  owner  of  insured  property,  when  sued 
on  a  mortgage  note,  held  not  entitled  to  set  uff 
the  letter's  failure  to  collect  the  insurance  oa 
the  mortgaged  property.  —  Breckenridge  v. 
White  (Mo.  App.)   715. 

A  surviving  partner,  qualifying  as  adminis- 
trator of  a  partnership  estate  on  affidavit  that 
his  deceased  partner  owned  a  half  iutereat  in 
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a  certain  fund,  cannot,  after  collection  of  the 
claim,  assert  that  it  was  never  a  partnership 
claim. — Cogstrell's  Heirs  t.  Freudenau  (Mo. 
App.)  744. 

Estoppel  to  claim  relief  against  a  sale  of 
land  onder  an  invalid  levy  held  not  to  arise, 
where  the  flaw  therein  was  disclosed  by  the 
record  and  conld  have  been  ascertained  by  both 
parties.— Crabtree  v.  Bank  of  Winchester 
(Tenn.)  797. 

EVIDENCE. 

See  "Witnesses." 

Applicability  of  instructions  to  evidence,  see 
"Trial,"  g  5. 

Questions  of  fact  for  jury,  see  "Trial,"  {  4. 

Reception  at  trial,  see  "Criminal  Law,"  i  19; 
"Trial,"  S  2. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Krror,"  |g  14,  21,  22. 

As  to  partUMlar  facts  or  Ugues. 

See    "Adverse    Possession,"     g     2;     "Bounda- 
ries," g  1;    "Damages,"  §  6:    "Deeds,"  i  3: 
"Fraudulent  Conveyances,"  §  3;   "Payment, 
I  1. 

Abandonment  of  homestead,  see  "Homestead," 
§4. 

Admissibility  of  certified  copy  of  will  to  show 
probate,  see  "Wills,"  {  3. 

Defense  of  statute  of  limitations,  see  "Limita- 
tion of  Actions,"  f  4. 

Malice,  see  "Malicious  Prosecution,"  §  3. 

Undue  influence  on  testator,  see  "Wills,"  i  2. 

JTn  acHont  by  or  againgt  particular  classes  of 
parties. 

See  "Carriers,"  Ml,  3%;  "Municipal  Corpora- 
tions," i  7:  'Trincipal  and  Surety,"  f  2; 
"Railroads,''  S!  6,  7,  9. 

Bailees,  see  "Bailment." 

Banks,  see  "Banks  and  Banking"  \  1. 

By  principal  against  agent,  see^'Pnndpal  and 
Agent,"  §  1. 

Telegraph  company,  see  "Telegraphs  and  Tel- 
ephones," §  1. 

/n  parttcuUxr  cMl  actions  or  proceedings. 

See  "Cancellation  of  Instruments,"  t  1;  "Di- 
vorce." S  2;  "Libel  and  Slander,"  S  2;  "Ma- 
licious Prosecution,"  §  4;  "Negligence,"  ( 
3 ;  "Trespass  to  Try  Title,"  g  2. 

Coudemnation  proceedings,  see  "E!minent  Do- 
main," g  3. 

For  breach  of  option  contract,  see  "Vendor  and 
Purchaser,"  g  1. 

For  causing  death,  see  "Death,"  {  1. 

For  debt,  see  "Money  Lent." 

For  delay  by  carrier  in  delivering  goods,  see 
"Carriers,"  {  1. 

For  delay  in  delivering  telegram,  see  "Tele- 
graphs and  Telephones,"  {  1. 

For  hres  set  by  railroads,  see  "Railroads,"  g  9. 

For  loss  of  property  by  bailee,  see  "Bailment." 

For  personal  injuries,  see  "Carriers,"  g  3%; 
"Master  and  Servant,"  g  2;  "Railroads,"  fg 
6,  7;    "Turnpikes  and  Toll  Roads,"  g  2. 

On  contract  of  sale,  see  "Sales,"  g  6. 

On  indemnity  bond,  see  "Sheriffs  and  Consta- 
bles," g  1. 

On  insurance  policy,  see  "Insurance,"  {  10. 

On  note,  see  "Bills  and  Notes,"  g  5. 

Ptirtition  salt,  see  "Partition,"  g  2. 

Partnership  accounting,  see  "Partnership,"  (  8. 

Kecnrery  of  school  lands,  see  "Public  Lands," 
§  2. 

Recovery  of  usury,  see  "Usury,"  {  L 

To  set  aside  fraudulent  conveyances,  see 
"Fraudulent  Conveyances,"  g  1. 

In  ortmtnal  prosecutions. 
See  "Abortion";  "Assault  and  Battery,"  g  1; 
"Bnrglaiy."  g  1;  "Criminal  Law,"  gg  8-15; 
"Gaming,"  g  1;  "Homicide,"  g  5;  "Lai^ 
ceny,"  J  1;  "Perjury,"  «  1;  "Rape,"  g  2; 
"Receiving  Stolen  Goods." 
C"  S.W.— 72 


For  obstructing  highway,  see  "Highways,"  g  2. 
For  violation  of  liquor  laws,  see  "Intoxicating 
Liquors,"  g  4. 

g    1.    Burden  of  proof. 

As  the  plaintiff  by  reply  denied  the  agree- 
ment relied  upon  by  the  sureties  as  a  defense 
to  action  on  note,  the  burden  of  proof  was 
upon  him,  and  he  should  have  been  allowed  the 
concluding  argument.— Stepp  v.  Hatcher  (Ky.) 

g  2.     B«leTano7,  materiality,   and   oom- 
petenoy  la  ceneraL 

In  an  action  against  a  railroad  company  for 
injui-y  claimed  to  have  resulted  from  tne  negli- 
gent operation  of  a  train,  testimony  as  to  state- 
ments relating  to  the  accident,  made  by  the 
tiroman  or  engineer  within  six  minutes  there- 
after, is  admissible. — San  Antonio  &  A.  P.  Ry. 
Co.  V.  Gray  (Tex.  Sup.)  763. 

Evidence  of  exclamations,  shrinkings,  and 
other  expressious  of  a  plaintitF  in  an  action  for 
injuries,  made  while  being  examined  by  a 
physician  for  the  purpose  of  qualifying  such 
physician  as  a  witness,  Md  admissible,  where 
th^  appear  to  be  spontaneous.— Missouri.  K. 
&  T.  Ry.  Co.  of  Texas  v.  Johnson  (Tex.  Sup.) 
7t». 

Where  defendants  introduce  evidence  relating 
to  an  irrelevant  matter,  the  plaintiff  has  the 
right  to  further  inquire  of  the  witnesses  concern- 
ing such  matter. — Houston  &  T.  O.  R.  Co.  v. 
Hopson  (Tex.  Civ.  App.)  468. 

A  physician's  testimony  to  complaints  of 
Buffering  by  plaintiff  while  examining  him  pro- 
fessionally is  admissible,  over  objection  that  it 
was  hearsay;  such  complaints  being  res  gestte. 
—Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  John- 
son  (Tex.   Civ.  App.)   769. 

{  3.     Best  and  aeoondary  evidence. 

Parol  testimony  of  a  witness  and  a  printed 
pamphlet  held  insufficient  to  prove  a  law  of  a 
fraternal  association.^ — Supreme  Lodge  K.  P. 
V.   Robbins   (Ark.)   768. 

In  an  action  against  a  bank  for  damages 
from  refusal  to  honor  checks,  held  competent 
to   prove  by   parol   through   the   cashier  that 

Elaintiff  had  been  doing  business  with  the 
ank,  instead  of  resorting  to  the  bank  books 
for  that  purpose.— Roe  v.  Bank  of  Versailles 
(Mo.  Sup.)  303. 

It  is  proper  to  admit  in  evidence  the  entry 
from  a  bank  journal  showing  the  amount  paid 
on  a  note  payable  to  the  bank.— Roe  v.  Bank  of 
Versailles  (Mo.  Sup.)  303. 

It  was  not  error  to  admit  testimony  in  a  dep- 
osition of  a  witness  beyond  the  jurisdiction  of 
the  court  as  to  the  contents  of  a  written  instru- 
ment, without  accounting  for  its  nonproduction  ; 
it  appearing  improbable  that  It  could  have  been 
produced.— Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
V.  Dilworth  (Tex.  Sup.)  88. 

Where  the  deposition  of  a  railway  agent  was 
being  taken  in  a  county  other  than  that  where 
the  trial  was  held,  and  he  was  asked  to  attach 
a  certain  waybill,  but  did  not,  his  testimony  as 
to  its  contents  was  admissible. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  v.  Dilworth  (Tex.  Sup.)  88. 

Testimony  of  officers  and  agents  of  a  corpo- 
ration held  admissible  on  an  issue  as  to  whether 
contemplated  purchasers  of  its  property  had  sat- 
isfied it  by  a  specified  date  of  their  ability  to 
carry  out  an  option  contract  for  its  sale.— Wash- 
ington T.  Rosario  Mln.  &  Mill.  Co.  (Tex.  Civ. 
App.)  459. 

Defendant  could  not  prove  the  contents  of  let- 
ters written  by  him  to  plaintiff,  where  it  did 
not  appear  that  proper  notice  to  plaintiff  to 
produce  the  originals  had  been  given. — Stevens 
T.  Equitable  Mfg.  Co.  (Tex.  Civ.  App.)  104L 
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Proof  of  loss  of  letters  held  insufficient  to 
warrant  proof  of  tUeir  contents.— Stevens  v. 
Equitable  Mfg.  Co.  (Tex.  Civ.  App.)  1041. 

Parol  evidence  of  written  lease  is  not  admis- 
sible, in  absence  of  proof  of  loss  or  destruction, 
or  inability  to  produce  it. — Grayson  v.  Peyton 
(Tex.   CiT.  App.)   1074. 

{  4.    DemonatratiTe  •▼Idemee. 

Under  Civ.  Code  Prac.  i  004,  subsec.  2,  wrlt- 
inirs  are  not  admissible  for  comparison  with  a 
writing  the  genuineness  of  which  is  in  dispute, 
unless  such  writings  were  executed  before  the 
controversy  arose. — Phoenix  Nat.  Bank  v.  Taylor 
(Ky.)  27. 

Writings  which  plaintiff  had  signed  by  making 
her  mark  were  not  admissible  as  evidence  for 
her  to  show  that  she  could  not  write,  or  for  the 
pnrpose  of  comparing  them  with  a  disputed  writ- 
ing to  which  her  name  was  sianed  without  her 
mark.— Phoenix  Nat.  Bank  v.  Taylor  (Ky.)  27. 

i   S.     Adatlasloni. 

A  part  of  a  letter  from  defendant,  offering  a 
compromise,  being  introduced  by  plaintiff  for 
certain  purposes,  defendant  was  entitled  to  have 
the  whole  letter  rend  to  the  jury. — Illinois  Cent. 
R.  Co.  V.  Manion  (Ky.)  40. 

A  letter  from  the  chief  engineer  of  defendant 
railroad  company  to  plaintiff,  a  contractor,  pro- 
posing a  compromise  of  his  claim  for  extra  work 
in  rnising  defendant's  roadbed,  is  admissible 
against  defendant  as  an  admission,  to  the  ex- 
tent that  it  states  that  certain  facts  are  shown 
by  a  remeasnremeut  of  the  work.— Illinois  Gent. 
R.  O).  T.  Manion  (Ky.)  40. 

Declarations  of  the  engineer  of  the  train, 
made  several  hours  after  the  injury  to  em- 
ploys of  railroad,  held  not  admissible  against 
the  master,  not  being  a  part  of  the  res  gestte. 
—Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Cook's 
Adm'r  (Ky.)  383. 

An  answer  filed  (or  a  bank  by  its  attorneys 
on  information  given  by_  its  cashier,  though  aft- 
erwards withdrawn,  is  competent  evidence 
against  it  as  an  admission  against  interest.— 
Mahan  t.  Brinnell  (Mo.  App.)  930. 

Deposition  held  not  admissible  in  suit  other 
than  the  one  in  which  it  was  taken.— Bates  t. 
Bates  (Mo.  App.)  932. 

In  an  action  for  wrongful  attachment,  the  acts 
and  statements  of  the  vender  who  sold  the  goods 
to  defendant  held  admissible  to  prove  a  conspira- 
cy between  defendant  and  such  vender  to  de- 
fraud the  vender's  creditors. — ^Thompson  v.  Ros- 
enstein  (Tex.  Civ.  App.)  43B. 

Proof  held  insufficient  to  show  that  letters  re- 
ceived by  defendant  were  written  him  by  plain- 
tiff.—Stevens  V.  Equitable  Mfg.  Co.  (Tex.  Civ. 
App.)  1041. 

§    6.    Deolarmtiona. 

Declarations  by  a  husband,  on  depositing 
money  in  the  name  of  himself  and  wife,  that 
the  money  was  his,  JWd  selfserving  declara- 
tions, not  admissible  in  an  action  against  bis 
executor  by  the  wife's  administrator  to  re- 
cover her  interest  therein.— Armstrong  v.  John- 
ston (Mo.  App.)  733. 

{  7.     Hearsay. 

In  an  action  against  a  bank  for  damages 
from  refusal  to  honor  checks,  held  proper  to  re- 
fuse to  iiermit  a  surety  for  plaintiff  on  a  note 
to  state  whether  the  payee  said  anything  to 
plaintiff  about  his  checks  being  protested  when 
the  matter  was  fixed  up.— Roe  v.  Bank  of  Ver- 
sailles (Mo.  Sup.)  303. 

AVhat  a  witness  understands  is  not  evidence. 
—Roe  V.  Bank  of  Versailles  (Mo.  Sup.)  S&H. 

In  an  action  against  a  bank  for  damages 
from  refusal  to  honor  checks,  evidence  as  to 
the  source  of  plaintiff's  credit  held  inadmissible 


as  hesirsay.- Roe  v.  Bank  of  Versailles   (Mo. 
Sup.)  303. 

Testimony  of  a  railway  agent  as  to  the  con- 
tents of  a  bill  of  lading  which  had  come  into  his 
hands  h<id  not  hearsay.- Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Dilworth  (Tex.  Sup.)  88. 

f  8.     Dooamentary  evidence. 

A  copy  of  an  order  probating  a  will,  certified 
by  the  clerk  of  the  county  court,  held  to  sh^.w 
presumptively  a  probate  by  a  court  having  ju- 
risdiction.-Yarbrough  V.  De  Martin  (Tex.  Civ. 
App.)  177. 

Certificate  of  land  commissioner,  issued  under 
Rev.  St.  art.  4218j,  held  not  inadmissible  as  ex 
parte,  aa  hearsay,  or  not  a  copy  of  records.— 
Strickel  V.  Turberville  (Tex.  Civ.  App.)  1(KS. 

{  O.     Parol  or  extrinale  evldeiiee  aSeet- 
ing  writings. 

A  writteu  contract  may  be  varied  by  a  smbsf- 
qnent  parol  contract,  unless  forbidden  by  the 
statute  of  frauds.— Illinois  Cent,  R.  Co.  v.  Man- 
ion (Ky.)  40. 

An  agreement  by  the  maker  of  a  note  given 
to  a  bank  that  any  money  thereafter  deposited 
by  him  should  be  credited  on  the  note,  although 
before  its  maturity,  need  not  be  in  writing.— 
Roe  V.  Bank  of  Versailles  (Mo.  Sup.)  303. 

Parol  evidence  is  competent  to  show  that,  at 
the  time  a  note  was  given  to  a  bank,  the  mak- 
er directed  that  any  deposit  he  should  tliere- 
after  make  should  be  credited  on  the  note,  al- 
though before  its  maturity.— Roe  v.  Bank  of 
Versailles  (Mo.  Sup.)  303. 

In  action  on  certified  check,  the  defense  be- 
ing fraud,  certain  evidence  held  not  to  vary 
written  contract,  but  proper  on  issue  of  fraud. 
— Muth  V.  St.  Louis  Trust  Co.  (Mo.  App.)  078. 

Parol  evidence  of  the  attorney  who  drew  a 
deed  as  to  the  grantor's  iutention  held  inad- 
missible, where  the  language  of  the  deed 
brought  the  same  within  the  rule  in  Shelley's 
Case.— Johnson  v.  Morton  (Tex.  Civ.  App.) 
790. 

Parol  evidence  was  not  admissible  to  show 
that  a  judgment  for  defendant  in  trespass  to 
try  title  did  not  really  adjudicate  the  question 
of  title. — Swearingen  v.  VVilliams  (Tex.  Civ. 
App.)  1061. 

{  10.   Opinion  evidence. 

A  notice  to  take  depositions  which  stated 
that  certain  writings  would  be  submitted  to 
the  witness  for  inspection  held  sufficient,  though 
it  did  not  state  what  the  writings  were  which 
were  to  be  submitted. — Birchett  v.  Bank  of 
Shelbyville  (Ky.)  371. 

The  value  of  the  use  of  a  gas  well  on  the 
land  of  another  must  be  ascertained  from  the 
opinion  testimony  of  those  acquainted  with  the 
facts.— Gerkins  v.  Kentucky  Salt  Co.  (Ky.t 
821. 

An  expert  may  give  an  opinion  as  to  suflBciency 
of  a  particular  appliance,  based  on  his  own 
knowledgie.  without  requiring  the  attorneys  to 
describe  a  hypothetical  machine  to  him. — Ka- 
minski  v.  Tudor  Iron  Works  (Mo.  Sup.)  221. 

In  an  action  against  the  estate  of  a  deced- 
ent to  i"ecover  on  a  quantum  meruit  for  serv- 
ices as  body  servant  and  nurse,  testimony  of 
expert  nurses  present  as  to  value  of  plaintiff's 
services  held  properly  admitted. — Ryans  v. 
Hospes  (Mo.  Sup.)  285. 

A  consulting  chemist  and  mining  engineer 
held  disqualified  from  testifying  as  to  the  man- 
ner of  removing  gases  from  a  sewer.— Fuchs  v. 
City  of  St.  Louis  (Mo.  Sup.)  610. 

Facts  in  an  action  against  a  carrier  for  dam- 
ages to  cattle  shipped  held  to  show  that  it  was 
error  to  permit  a  witness  to  give  his  opinion 
aa  to  the  market  value. — Klissouri.  K.  &  T.  Rt. 
Co.  of  Texas  v.  Dilworth  (T^ex.  Sup.)  8a 
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A  statement  by  a  servant,  in  an  action  against ' 
«  master  for  injnries  alleged  to  have  been  caus- 
ed by  the  master's  failure  to  furnish  light,  that 
the  servant  would  not  have  been  injured  if  there 
had  been  more  light,  held  a  mere  opinion,  and 
inadmissible.— Ililljo  v.  Hcttich  (Tex.  Sup.)  00. 

In  an  action  against  a  railway  company  for 
refusing  a  ticket,  witnesses  may  testify  whether 
the  conductor,  on  refusing  the  ticket,  was  polite 
and  courteous,  or  otherwise,  though  the  question 
<-alIs  for  their  opinion. — Hutherford  v.  St.  Louis 
S.  W.  Ry.  Co.  (Tex.  Civ.  App.)  161. 

BJvidence  in  trespass  to  try  title  held  improper- 
ly excluded,  as  involving  a  conclusion  of  the  wit- 
ness.—Barrett  V.  Eastham  (Tex.  Civ.  App.)  19B. 

In  an  action  against  a  railroad  company  and  a 
telegraph  company  for  injury  caused  by  a  wire 
crossing  a  highway,  held  not  error  to  receive 
the  testimony  of  expert  as  to  the  usual  height 
of  wires  over  highways. — Houston  Sc  T.  O.  R. 
Co.  V.  Hopson  (Tex.  Civ.  App.)  468. 

Where  a  plaintiff  complains  of  anaesthetic 
spots  on  his  body,  a  physician  may  testify  that 
he  stuck  pins  iuto  such  portions  of  his  body 
and  he  did  not  ilinch.— Missouri,  K.  &  T.  By. 
Co.  of  Texas  v.  Johnson  (Tex.  Civ.  App.)  769. 

$11.    ETldenoe    at    former    trial    or    la 
otber  vrooeedinc. 

E3x  parte  afDdavits,  filed  upon  a  motion  by 
plaintiff  for  a  subpoena  duces  tecum,  are  not 
admissible  as  evidence  for  plaintiff  before  the 
jury,  though  the  facts  stated  therein  may  be 
competent  evidence,  if  properly  proved. — i'hoenix 
Nat.  Bank  v.  Taylor  (Ky.)  27. 

i  12.  Welsht  and  iniBoleDey. 

In  an  action  against  a  railroad  company  for 
personal  injury,  evidence  held  to  support  a 
verdict  for  plaintiff.— Missouri,  E.  &  T.  Ry. 
Co.  of  Texas  v.  Edwards  (Tex.  Civ.  App.) 
.S91. 

EXAMINATION. 

Of  expert  witnesses,  see  "Evidence,"  |  10. 
Of  witnesses  in  general,  see  "Witnesses,"  {  3. 

EXCEPTIONS. 

Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  \  4. 
Taking  exceptions  at  trial,  see  "Trial,"  t  6. 

EXCEPTIONS,  BILL  OF. 

In  criminal  prosecutions,  see  "Criminal  Law," 

S  29. 
Necessity  for  purpose  of  review,  see  "Appeal 

and  Error,"  {  9Mt. 

t  1*     Settlement,  alKiiliiK,  and  flUng. 

A  bill  of  exceptious,  not  filed  until  after  the 
expiration  of  the  time  allowed,  will  not  be 
considered. — Girdner  v.  Bryan  (Mo.  App.)  690. 

Where  a  bill  of  exceptions  appeared  to  have 
been  filed  in  proper  time,  it  will  not  be  stricken, 
though  there  are  alHdavits  showing  that  it  was 
not  in  fact  filed  until  long  after  adjournment 
of  court— Keller  v.  Kettner  (Tex.  Civ.  App.) 
007. 

EXCESSIVE  DAMAGES. 

See  "Damages,"  {  4. 
For  causing  death,  see  "Death,"  {  1. 
For  delay  in  delivery  of  telegram,  see  "Tele- 
graphs and  Telephones,"  f  1. 
For  injuries  to  passenger,  see  "Carriers,"  f  3%. 

EXCESSIVE  FINES  AND  PUNISH- 
MENTS. 

See  "Criminal  Law,"  f  32. 


EXCISE. 

Regulation  of  traflSc  in  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE. 

See  "Homicide,"  i  3. 

EXECUTION. 

See  "Attachment":   "Judicial  Sales." 
Exemptions,  see  "Homestead." 

{    1.    Property  aabjeet  to  exeontioB. 

Where  a  note  secured  by  chattel  mortgage 
was  past  due,  though  the  mortgagor  was  yet 
in  possession,  he  had  no  interest  subject  to 
execution.— Burge  v.  Hunter   iMo.   App.)  697. 

{   2.    laananee,  form,   and   reanlaltei   of 
writ. 

An  execution  issued  contrary  to  Ky.  St.  { 
1656,  may  be  set  aside  by  the  defendant,  but 
until  he  does  so  a  sale  made  theretmder  is  not 
void.— Mitchell  v.  Fidelity  Trust  &  Safety  Vault 
C:o.  (Ky.)  263. 

{   3.    Uen,  levy  or  ezteat,  aad  eactody 
of  property. 

Under  Ky.  St.  |  2358a,  an  execution  levy 
doea  not  affect  a  subsequent  purchaser  or  in- 
cumbrancer without  notice,  nniesa  a  memoran- 
dum of  the  levy  is  filed  in  the  county  clerk's 
ofOce  as  therein  provided. — Pouder  v.  Boaz 
(Ky.)  833. 

The  purchaser  of  a  lien  npon  property  upon 
which  an  execution  has  been  levied  is  pro 
tanto  a  purchaser  of  the  property,  and  there- 
fore within  the  protection  of  the  statute,  where 
no  memorandum  has  been  filed  nud  he  has  pur- 
chased without  notice  thereof.— Ponder  v.  Boaz 
(Ky.)  833. 

f  4.    Stay,  anaahing.   Taoatlac,  and  re« 
Uef  against  ezeontion. 

A   bill   to   enjoin   a  jndgment   creditor  of  a 
grantor  from  selling  under  execution  realty  con- 
veyed to  plaintiff  held  not  to  present  a  case  ' 
for    equitable   relief.  —  Chamberlain   v.    Baker 
(Tex.  Civ.  App.)  532. 

A  bill  to  enjoin  a  judgment  creditor  of  a 
grantor  from  selling  under  execution  realty 
conveyed  to  plaintiff,  together  with  defendant's 
answer  and  the  reply  thereto,  held  to  warrant 
the  trial  court  in  finding  that  the  deed  was  void 
as  against  creditors.— Chamberlain  v.  Baker 
(Tex.  Ov.  App.)  532. 

Under  Rev.  St.  art.  2996,  a  district  court 
held  to  have  no  jurisdiction  of  a  suit  to  offset 
judgments  held  by  plaintiff  against  a  judgment 
rendered  against  him  in  a  county  court,  and  to 
enjoin  defendants  from  issuing  execution  on 
sfuch  judgment.- Smith  v.  Morgan  (Tex.  Civ. 
App.)  019. 

I  S.    Claim*  by  third  persona. 

Under  Sand.  &  H.  Dig.  {§  3,  74,  a  widow 
who  did  not  apply  within  30  days  after  the 
death  of  her  buRband  for  the  appraisal  of  per- 
sonal property  did  not  waive  her  right  thereto, 
as  such  right  vested  on  the  death  of  the  hus- 
band.—Henry  V.  Tillar  (Ark.)  310. 

A  mortgagee  after  condition  broken,  having 
legal  title  and  right  to  possession,  held  eutltlea 
to  only  nominal  damagefi  in  an  action  on  the 
bond  of  a  judgment  creditor  of  the  mortgagor 
who  sold  the  mortgaged  property  under  execu- 
tion.—Burge  V.  Hunter  (Mo.  App.)  697. 

{   6.    Sale. 

Where  a  judgment  confirming  a  sale  was  re- 
versed on  appeal,  one  to  whom  the  purchaser 
sold  the  land  pending  the  appeal  was  entitled 
to  assert  against  the  land  any  lien  which  the 
purchaser  might  have  asserted  if  he  had  not 
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conveyed  the  land.— Mitchell  t.  Fidelity  Trust 
&  Safety  Vault  Co.  (Ky.)  263. 

Deed  of  debtor  held  not  valid  as  against  cred- 
itor purchasing  the  land  at  his  own  attach- 
ment sale.— Rouse  v.  Caton  (Mo.  Sup.)  678. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Distribution";    "Wills." 
Testamentary  trustees,  see  "Trusts." 
Testimony  as  to  transactions  with  decedents, 
see  "Witnesses,"  §  2. 

i  I.     AdiBilmlstratloa  la  (eneral. 

An  application  tor  administration  of  a  dece- 
dent's estate  by  one  u(rt  interrated,  showing  that 
there  are  debts  due  the  estate,  and  not  showing 
any  creditors  or  heirs  under  disability,  should  be 
denied.— Angier  v.  Jones  (Tex.  Civ.  App.)  449. 

i  2.    Awolataaeatt     avallflestioii,     and 

Upon  the  resignation  of  the  sole  executor 
after  full  administration,  there  was  no  author- 
ity for  the  appointment  of  an  administrator  de 
bonis  non  with  the  will  annexed,  though  the  ex- 
ecutor held  a  fund  as  trustee  under  the  will. 
— Enlow's  Adm'r  v.  Trustees  of  Bethel  Col- 
lege (Ky.)  989. 

A  imblic  administrator  has  a  right  to  con- 
tinue in  charge  of  an  estate  after  bis  term  of 
office  expires  and  his  successor  is  elected  and 
qualified,  nndw  the  express  terms  of  Rev.  St. 
1888,  S  801.— State  ex  rel.  Rutledge  t.  Holman 
(Mo.  App.)  747. 

ITnder  Rev.  St.  art.  1(U3,  a  county  court  held 
to  have  had  no  Jurisdiction  to  grant  letters  of 
administration.  —  Angier  v.  Jones  (Tex.  Civ. 
App.)  449. 

A  creditor  held  to  have  no  interest  in  the  es- 
tate entitling  him  to  contest  an  application  for 
administration.  —  Angier  v.  Jones  (Tex.  OIt. 
App.)  449. 

{  3.     CoUeotioB  and  management  of  es- 
tate. 

Under  Rev.  St.  1899,  i  45,  when  a  will  directs 
the  sale  of  real  estate  to  pay  debts  by  the  execu- 
tor, with  the  advice  and  consent  of  the  daughter 
and  son,  and  the  son  dies  before  a  sale,  it  may 
be  made  with  the  consent  of  the  daughter,  and 
without  order  of  the  probate  court.— Wisker  ▼. 
Rische  (Mo.  Sup.)  218; 

The  mere  purchase  by  an  administrator  of 
claims  against  the  estate,  though  improper,  is 
not  fraud  of  such  a  character  as  will  authorize 
a  setting  aside  of  his  final  settlement,  in  which 
he  has  only  credited  tiimself  with  the  sumB  ex- 
pended in  the  purchase  of  such  claims. — Bald- 
win V.  Dalton  (Mo.  Sup.)  599. 

Where  an  administrator  of  an  estate  also  suc- 
ceeds his  decedent  as  administrator  de  bonis 
non  of  another  estate,  and  as  administrator  of 
the  decedent's  estate  settles  the  administration 
accounts  of  the  decedent  with  the  estate  of 
which  he  was  administrator,  such  settlement  is 
not  subject  to  review  on  a  final  settlement  of 
the  accounts  of  the  administrator  as  adminis- 
trator de  bonis  non. — Baldwin  v.  Dalton  (Mo. 
Sup.)  599. 

i  4.    Allowance  and  payment  of  olalma. 

The  filing  of  a  demurrer  to  a  petition  on  a 
claim  against  the  estate  of  a  deoeaaed  person 
is  a  waiver  of  the  demand  and  proof  required 
by  Ky.  St  {  3872.— Lyttle  v.  Davidson  (Ky.)  34. 

Where  a  claim  against  an  estate  was  evi- 
denced by  notes,  the  affidavit  of  the  claimant 
stating  the  facts  required  by  the  statute  made 
for  her  a  prima  facie  case. — Ponder  v.  Boaz 
(Ky.)  833. 

Under  Rev.  St.  1889,  §  3705.  interest  at  6  per 
cent,  was  properly  allowed  on  a  claim  against 
a  decedent  8  estate  from  the  time  of  demand 


of  an  administrator  pendente   lite. — Byans  t. 
Hospes  (Mo.  Sup.)  285. 

An  equitable  set-oS  to  a  claim  against  an  en- 
tate  in  the  probate  court  cannot  be  litigated  in 
that  court,  nor  can  the  judgment  in  the  proceed- 
ing be  stayed  till  it  can  be  litigated  ^Rewhertf. 
if  claimants  are  not  insolvent. — HoUiday  v. 
Nolan  (Mo.  App.)  663. 

{   5.    IMstzibntlen  of  estate. 

A  legacy  should  not  bear  interest  from  the 
date  of  the  will. — Leslie  v.  Maxey  (Ky.)  839. 

f  6.     Sales  and  oenToyaaeos  nnde*  order 
of  oonrt. 

The  purchase  of  estate  realty  by  an  adminis- 
trator held  valid,  under  (Sen.  St.  1865,  SS  32. 
35.— Baldwin  v.  Dalton  (Mo.  Sup.)  599. 

The  sale  at  an  increased  price  of  estate  real- 
ty purchased  by  an  administrator,  as  authoriz- 
ed by  Gen.  St.  1865,  S§  32,  35,  considered  in  a 
suit  to  charge  him  as  trustee  for  the  heirs  for 
the  i>rice  so  received,  and  held  not  to  show  any 
unfair  advantage  on  the  part  of  the  administra- 
tor, which  would  invalidate  the  sale. — Baldwin 
V.  Dalton  (Sio.  Sup.)  599. 

(   7.    Aetlons. 

In  a  suit  by  devisee  against  executors  to  re- 
cover certain  moneys  claimed  under  a  decnv. 
the  accounts  considered,  and  devisee  A«Id  en- 
titled to  a  certain  balance. — Kearney  y.  Nichol- 
son (Tex.  Civ.  App.)  361. 

An  heir,  claiming  certain  sums  ander  d.>- 
cree  in  a  decedent's  estate,  cannot  charjre  fh- 
executors  with  items  not  referred  to  in  th<i> 
briefs  and  first  urged  on  motion  for  rehearinj:. 
—Kearney  v.  Nicholson  (Tex.  Civ.  App.)  3C1. 

S  8.     Aeeonntlns  and  settlement. 

Evidence  held  not  sufficient  to  authorize  tiie 
setting  aside  of  the  final  settlement  of  an  ad- 
ministrator on  the  ground  of  collusion  between 
theprobate  judge  and  administrator. — Baldwin 
V.  Dalton  (Mo.  Sup.)  599. 

The  fact  that  the  final  settlement  of  an  ad- 
ministrator was  docketed  on  the  second  day  of 
the  term,  and  not  filed  till  the  fourth  day.  is 
immaterial  in  a  suit  to  set  aside  such  settle- 
ment, especially  when  the  evidence  shows  that 
the  admmistrator  was  busy  in  another  court 
during  the  week.— Baldwin  v.  Dalton  (Mo.  Sap.i 
599. 

A  voluntary  dismissal  of  an  appeal  to  the 
circuit  court  from  a  judgment  of  the  probate 
court  approving  an  administrator's  final  settle- 
ment is  no  bar  to  a  suit  in  equity  to  surchar^ 
and  falsify  the  settlement. — Baldwin  t.  Dalton 
(Mo.  Sup.)  599. 

Where  a  decree,  after  ascertaining  that  an 
estate  is  entitled  to  a  certain  sum  belonging  to 
the  heirs,  directs  the  payment  of  the  balance. 
after  deducting  expenses,  to  an  heir,  the  lat- 
ter, not  having  appealed,  held  not  entitled  to 
the  full  amount  of  the  sum  ascertained.— 
Kearney  v.  Nicholson  (Tex.  C3v.  App.)  381. 

Where  a  decree  settling  a  decedent's  estate  di- 
rects that  on  all  sums  paid  over  to  a  devisee 
the  executors  are  to  have  the  statutory  commis- 
sions, it  is  proper  for  the  executors  to  deduct 
5  per  cent,  commissions  on  paying  over  such 
suras.— Kearney  v.  Nicholson  (Tex.  Civ.  .\pp.t 
361. 

Where   a   sum  with   which   it  Is  sought  to 

charge  executors,  if  received  at  all.  was  re- 
ceived in  the  manner  found  by  the  court,  a 
contention  that  the  court  erred  in  reference 
to  such  sum  is  without  merit— Kearney  t.  Nich- 
olson (Tex.  Civ.  App.)  361. 

i  9.     UabUltles        on        admtnistratloa 
bonds. 

Where  a  public  administrator  succeeds  him- 
self and  gives  a  new  bond,  the  second  bond  cov- 
ers liabilities  tor  misappropriation  of  fuuiia 
during  its  life,  though  the  funds  came  into  his 
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liands  before  the  bond   was  giTcn.— State  ex 
rel.  Rutledge  T.  Holman  (Mo.  App.)  74T. 

Settlementa  by  public  administrator,  In  ab- 
sence of  controTerting  evidence,  held  to  raise 
presumption  tiiat  estate  was  not  then  misap- 

Sropriated  by  him.— State  ex  rel.  Rutledge  v. 
lofman  (Mo.  App.)  747. 

EXEMPLARY  DAMAGES. 

See  "Attachment,"  {  2;   "Damages,"  {  8. 

EXEMPTIONS. 

See  "Homestead." 

From  taxation,  see  "Taxation,"  i  1. 

EXPERT  TESTIMONY. 

In  civil  actions,  see  "Evidence,"  i  10. 
In  criminal  prosecutions,  see  "Criminal  Law," 
<  13. 


FACTORS. 


See  "Broicers." 


FALSE  IMPRISONMENT. 

See  "Malicious  Prosecution." 

FALSE  SWEARING. 

See  "Perjury." 

FEES. 

Creation  by  deed,  see  "Deeds,"  f  2. 

Deposit  of  Jury  fee  as  condition  precedent  to 

right  to  jury  trial,  see  "Jury,"  J  1. 
For  inspection  of  gasoline,  see  "Inspection." 
Of  attorney,  see  '^Attorney  and  Client,"  i  2. 
Of  witnesses,  see  "Witnesses,"  $  1. 

FELLOW  SERVANTS. 

See  "Master  and  Servant,"  S  2. 

FENCES. 

Necessity  of  maintaining  fences  along  railroad 
track,  see  "Railroads,^  {{  4,  & 

A  person  cannot  be  convicted  of  nnlawfuUy 
pulling  up  a  fence,  where  the  alleged  fence 
consists  merely  of  posts  set  in  the  ground  and 
ou  which  the  wire  has  not  been  strung.— Burch 
V.  State  (Tex.  Cr.  App.)  500. 

FERRIES. 

•  1.     Banlmtlon  and  operatlom. 

Under  Sand.  &  H.  Dig.  H  337»,  3380,  3395, 
where  the  county  clerk  fails  to  famish  a  copy 
of  the  ferry  rates  to  a  person  procuring  a  fer- 
ry license,  snch  person  is  nnder  no  legal  ob- 
ligation to  poet  the  same,  and  is  not  liable 
to  the  penalty  for  failure  to  do  so. — State  v. 
Arkadelpbia  Lamber   Co.    (Ark.)   1011. 

Sand.  &  H.  Dig.  {  3395,  imposing  a  penalty 
for  failnre  of  a  ferry  keeper  to  post  at  the 
ferry  the  rates  of  tolls  to  be  allowed  to  be 
oharged,  is  a  police  regulation,  and  within  the 
rule  requiring  a  strict  construction  of  penal 
statutes.— State  v.  Arkadelphia  Lumber  Co. 
(Ark.)  1011. 

FILING. 

Bill  of  exceptions,  see  "Exceptions,  Bill  of," 
li  1. 

Record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,"  {  12. 


FINAL  JUDGMENT. 

Appealability,  see  '^Appeal  and  Error,"  %  1. 

FINDINGS. 

0>nforinity  of  judgment,  see  "Judgment,"  {  3. 
Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  i  21. 
Special  findings  by  jury,  see  "Trial,"  |  7. 

FINES. 

See  "Criminal  Law,"  f  32. 

FIRES. 

(paused  by  operation  of  railroad,  see  "Rail- 
roads," f  9. 

FORCIBLE  DEFILEMENT. 

See  "Rape." 

FORECLOSURE. 

Of  lien,  see  "Mechanics'  Liens,"  t  8;  "Rail- 
roads," i  3. 

Of  moi-tcage,  see  "Mortgages,"  {{  6,  6;  "Rail- 
roads,'^ S  3. 

FOREIGN  CORPORATIONS. 

See  "Corporations,"  {  7. 

FORFEITURES. 

For  U8UI7,  see  "Usury,"  {  2. 

Of  franchise,  see  "Corporations  "  {  0, 

Of  homestead,  see  "Homestead,     |  4. 

Of  insurance,  see  "Insurance,"  §  6. 

Of  railroad  right  ot  way,  see  "Railroads,"  |  1. 

FORGERY. 

An  indictment  does  not  lie  for  the  forgeir 
of  an  instrument,  the  existence  of  which  is 
averred  to  be  uncertain. — Commonwealth  v. 
jorewer  (Ky.)  994. 

One  who  adds  to  a  pnrp<nted  copy  signa- 
tures which  were  not  appended  to  the  original 
is  not  guilty  of  forgery. — Commonwealth  v. 
Brewer  (Ky.)  994. 

An  Information  under  Rev.  St  1899,  {  2002, 
in  which  the  word  "uttered"  was  sabstitnted 
for  the  statutory  word  "altered,"  and  the  words 
"with  intent  to  injure  and  defraud"  were  added 
to  the  statutory  definition  of  the  offense,  Md 
not  to  be  a  material  variance.— State  v.  Walker 
(Mo.  Sap.)  228. 

An  infonnatiou  for  forgery  in  the  second  de- 
gree, under  Rev.  SL  1890,  {  2002,  considered, 
and  held,  that  the  first  clause  was  not  a  sepa- 
rate count,  but  merely  a  preparatory  statement 
or  matter  by  way  of  Inducement.— State  v.  Walk- 
er (Mo.  Sup.)  228. 

An  information  charging  an  actual  sale  of  a 
forged  note  is  not  supported  by  evidence  show- 
Idr  only  an  offer  to  sell.— State  ▼.  Walker  (Mo. 
Sup.)  228. 

FORMER  ADJUDICATION. 

See  "Judgment,"  «  9,  10. 

FORMER  JEOPARDY 

Bar  to  prosecution,  see  "Criminal  Law,"  |  S, 
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FORMS  OF  ACTION. 

See   "Ujectment":    "Trespass,"  S   1;    "TroTer 
and  (S)nver8ion. 

FRANCHISES. 

Forfeiture,  see  "Corporations,"  {  6. 

FRATERNAL  SOCIETIES. 

Repeal  of  statutes  relating  to  fraternal  insur- 
ance societies,   see  "Statutes,"  i  3. 

FRAUD. 

See  "Fraudulent  Conveyances." 
Effect   on    limitation,    see   "Limitation  of  Ao- 
tions,"  i  2. 

By  particular  elasaea  of  persona. 
Corporate  officers,  see  "Corporations,"  §  3. 

In  particular  classes  of  conveyances,  (xmtractt, 

or  transactions. 
See  "Insurance,"  i  4;   "Sales,"  {  1. 

{   1.    Deception   oonitltntliis  frsnd    and 
lUblllty  therefor. 

Evidence  held  insuttlcient  to  sustain  an  ac- 
tion for  deceit  against  a  bank  on  the  ground 
that  its  cashier  by  fraudulent  representations 
induced  a  customer  to  purchase  a  bond,  know- 
ing that  it  was  worthless.— Lovelace  v.  Suter 
(Mo.  App.)  737. 

FRAUDS,  STATUTE  OF. 

{   1.    Boal  property   and  estates  and  la- 
terests  therein. 

Any  leasehold  term  tor  either  part  of  a  year, 
or  for  one  or  more  years,  is  within  Rev.  St. 
1889,  t  3415.— B.  Roth  Tool  Co.  v.  Champ 
Spring  Co.  (Mo.  App.)  967. 

§   S.    Beanlsltes  and  snffloleney  of  writ- 
Inc. 

Written  agreement  of  corporation  buying  out 
department  store  to  perform  contract  whereby 
plaintiff  had  leased  space  therein  held  a  com- 
pliance with  statute  of  frauds.— Moore  t. 
Thompson  (Mo.  App.)  680. 

Deed  held  not  to  be  regarded  as  a  memo- 
randum satisfying  the  statute  of  frauds,  and 
entitling  the  vendee  to  sitecific  performance. — 
Wilson  V.  Winters  (Tenn.)  800. 

i  3.    Operation  and  effect  of  statnte. 

Where  a  lessor  is  not  a  party  to  an  assign- 
ment of  the  lease,  he  cannot  question  the  valid- 
ity of  the  assignment,  under  Rev.  St.  18!>i).  J 
3415.— B.  Roth  Tool  Co.  v.  Champ  Spring  Co. 
<Mo.  App.)  9(57. 

j   4.    Pleadlnc   eTldencc,   trial,   and   re- 
view. 

The  question  w^hothor  there  was  such  an  ac- 
ceptance and  receipt  of  growing  wheat  by  the 
buyer  thereof  under  a  parol  contract  as  would 
take  the  contract  out  of  the  oiK?ration  of  the 
statnte  of  frauds  (Rev.  St.  1899,  §  3419)  held 
properly  submitted  to  the  jury. — Swafford  t. 
Spratt  (Mo.  App.)  701. 

FRAUDULENT  CONVEYANCES. 

See  "Chattel  Mortgages,"  S  2. 

By  bankrupt,  see  "Bankruptcy,"  {  2, 

$    1.    Transfers  and  transactions  Invalid. 

T>and  purchaift-d  by  tho  huslwud  with  money 
recoived  from  the  wife,  uudor  an  agreement  to 
Invest  it  for  her,  cannot  i)e  subjected  by  the  hus- 
band's creditors. — Cochran  v.  Rennison  (Ky.)  6. 


The  burden  is  upon  the  one  asserting  the 
fraud  in  a  conveyance,  and  the  court  will  ant 
presume  fraud  from  the  mere  fact  of  telatioo- 
ship.— Redd  v.  Redd  (Ky.)  3(57. 

A  transfer  by  an  insolvent  to  his  son  in  dis- 
charge of  an  antecedent  debt  will  not  be  x?: 
aside  as  fraudulent  as  to  creditors,  in  the  ab- 
sence of  any  fraud.- Redd  v.  Redd  (Ky.)  367. 

_  Where  a  husband,  indebted  on  a  note  to  plain- 
tiff, conveyed  land,  which  was  his  only  property, 
to  his  wife,  under  an  agreement  that  after  his 
death  she  pay  a  certain  sum  to  each  of  his  chil- 
dren by  a  former  marriage,  the  ronvevance  wj.« 
void  as  to  plaintiff.— Needles  v.  Ford  (Mo.  Sup.' 
240. 

>  An  insolvent's  gratuitous  assignment  to  h!< 
mother  of  a  life  policy  payable  to  his  estate  hflJ 
void  as  to  creditors.  —  Walter  v.  Uartman 
(Tenn.)  476. 

An  instruction  up<Hi  an  issue  of  the  validity  of 
a  sale  by  an  insolvent  debtor  to  one  of  his  cre>i- 
itors  held  properly  refused. — Thompson  v.  Rosea- 
stein  (I'ex.  Civ.  App.)  439. 

t  S.    Rights    and    Uabllitles    of    parties 
and  purchasers. 

The  trial  court,  having  found  a  conveyance  br 
husband  to  wife  void  as  in  fraud  of  creditors. 

erred  in  postponing  the  wife's  right  of  dower 
to  a  creditor's  judgment. — Needles  v.  Ford  (Mo. 
Sup.)  240. 

A  mortgage  executed  by  a  fraudulent  grants*' 
to  secure  a  debt  of  the  grantor  created  after  the 
fraudulent  conveyance  to  a  creditor  having  no- 
tice of  the  fraud  is  invalid  as  to  creditors  of 
the  fraudulent  grantor  existing  at  the  time  of 
the  fraudulent  conveyance.— Rilling  r.  Scholtze 
(Tex.  Sup.)  401. 

{   3.    Beasedles  of  eredltars  and  pnrchas- 
ers. 

A  judgment  setting  aside  a  conveyance  as 
fraudulent  as  to  creditors,  and  decreeing  a  salr 
to  pay  plaintiff's  debt,  was  void  as  to  a  pledge<> 
of  the  notes  executed  for  the  purchase  mon- 
ey, who  was  not  a  party  to  the  action.— Gnun 
T.  Omdorff  (Ky.)  372. 

Under  Civ.  Code  Prac.  I  894,  a  judgment  for 
the  sale  of  land  for  debt,  in  an  action  to  set 
aside  a  conveyance  as  fraudulent  as  to  cred- 
itors, was  void,  where  some  of  Oxe  lien  notes 
executed  for  the  price  of  the  land,  which  had 
been  pledged  by  the  payee  had  not  matured.— 
Guun  V.  CTrndorff  (Ky.)  372. 

Decree  for  rents  in  an  action  to  set  aside  a 
fraudulent  conveyanco  held  not  warranted  bv  the 
pleadings.— Needles  v.  Ford  (Mo.  Sup.)  240'. 

Decree  for  rents  in  an  action  to  set  aside  a 
conveyance  as  fraudulent  held  not  warranted  by 
the  evidence. — Needles  v.  Ford  (Mo.  Sup.)  240. 

Evidence  held  to  sustain  a  finding  that  a  con- 
veyance was  valid  as  against  the  grantor's 
creditors.— Gleitz  v.  Schuster  (Mo.  Sap.)  561. 

A  creditor,  taking  a  morrgaga  oo  real  estate 
from  the  grantee  of  his  debtco'  te  secure  the 
debt,  with  knowledge  that  the  land  was  con- 
veyed to  defraud  creditors,  has  the  burden, 
as  against  other  creditors  existing  at  the  time 
of  the  fraudulMit  conveyance,  of  showing  the  ex- 
istence of  his  debt  before  such  conveyance. — Rill- 
ing V.  Scbultie  (Tex.  Sup.)  401. 


FRAUDULENT  REPRESENTATIONS. 

1^ 


As  grounds  for  avoidance  of  sale,  see  "Sales,'' 


GAMING. 

{    1.    Criminal  responslblUty. 

A  telegraph  company  held  not  Ruilty  of  main- 
taining a  gaming  house  nuisance  merely  becau?4> 
It  delivered  race  track  news  with  knowledge  that 
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it  was  to  be  nsed  for  Kaminj;  purpoBes. — Com- 
moDwenlth  r.  Western  Union  Tel.  Co.  (Ky.)  Si). 

On  prosecution  for  gaming,  evidence  held  in- 
enttieient  to  snstain  conTiction.^State  v.  Brool(8 
<Mo.  App.)  042. 

On  proaecution  for  permitting  a  minor  to  re- 
ma  in  in  defendant's  pool  room,  certain  evidence 
held  inadmissible.— Alexander  v.  State  (Tex.  Cr. 
App.)  310. 

GARNISHMENT. 

See   "Attachment." 

S    !•    P>eee«diBE*  to  anpport  or  oaforeo. 

Court's  action  in  refusing  to  »et  aside  ordw 
-discharging  garnishees  htld  not  erroneous. — 
Kronak  v.  Storm  (Mo.  App.)  iHSS. 

GASOLINE. 

A  a  subject  of  inspection,  see  "Inspection." 

GOOD  FAITH. 

Of   pnrchoaer,    see   "Bills   and    Notes,"    |   8; 
"Vendor  and  Purchaser,"  |  4. 

GRAND  JURY. 

tjee  "Indictment  and  Information." 

Under  Shannon's  Code,  §{  5827-5820,  that  the 
court  summoned  three  bystanders  to  make  out  a 
<ull  venire  before  proceeding  to  impanel  the 
-grand  jury  is  no  ground  of  abatement  of  the  in- 
dictment—Madden V.  State  (Tenn.)  74. 

GRANTS. 

Of  public  lands,  see  "Public  Lands." 
Of  right  to  use  streets,   see  "Municipal  Cor- 
porations," {  6. 

GUARANTY. 

>>ee  "Principal  and  Saretjr." 

i    1.    Keqnlsltea  and  Tslldlty. 

An  alleged  guaranty  held  a  mere  proposal  to 
guaranty  a  future  indebtedness,  not  binding  on 
the  guarantor  iu  the  absence  of  notice  or 
knowied(5e  of  its  acceptance  by  the  guarantee. 
— Pearsell  Mfg.  Co.  v.  Jeffreys  (Mo.  App.)  70«. 

A  writing  on  the  back  of  a  note  held  not  a 
guaranty. — Tucker  v.  (Jentry  (Mo.  App.)  723. 

GUARDIAN  AND  WARD. 

-Guardian  ad  litem,  see  "Infants,"  S  1. 
-GuardiaaSihip   of   insane   persuns,   see   "Insane 
Persons,"  {  2. 

{    I.    Appointment,     qnsllfleation,     aad 
tenure  of  cnardlan. 

Where  the  father  of  a  minor  was  dead,  and 
her  mother  married,  Rev.  St.  188i).  f  533U, 
niithorized  the  probate  court  to  order  her  es- 
tate into  the  bands  of  the  public  administratoc, 
even  though  section  249,  relative  to  adminis- 
tration by  the  public  admiuistTator,  confers  no 
such  uutuurity.— State  ex  rel.  Ruttedge  v.  Uol- 
man  (Mo.  App.)  747. 

Order  of  probate  court  placing  e«tate  of  mi- 
nor in  hands  of  pu1>lic  administrator  keld  sufll- 
cient,  without  recitation  of  facts  conferring 
authority.— State  ex  rcl.  Rutledge  v.  Uolman 
(Mo.  .\pp.)  747.. 

ITnder  l.ev.  St  1805,  arts.  1017,  2558,  the 
next  of  kin  of  a  minor,  being  entitied  to  bis 
guardianship  in  preference  to  a  stepmother, 
may  attack  her  ai>i>ointnient  as  guardian  and 
have  her  letters  revoked. — Heinemeier  t.  Arlitt 
(Tex.  Civ.  Ai«i).>  ItCiS. 


Under  Rev.  St  1805,  arts.  2."575-2.')81,  as  be- 
tween a  stepmother  and  an  uncle  in  whoss 
favor  the  nearest  blood  relations  of  such  minor 
have  waived  their  right  to  guardianship,  and 
who  is  not  disqualified,  the  nucle  is  eutitle<I  to 
the  appointment— Heinemeier  v.  Arlitt  (Tex. 
Civ.  App.)  lt«S. 

Where  a  person  designated  by  Rev.  St.  1895. 
art.  2575  et  seq.,  as  having  the  prior  right  of 
guardianship,  is  not  disqualified  by  article  2.'>85. 
such  person  is  entitled  to  the  guardianship, 
though  the  court  may  be  of  opinion  that  some 
other  person,  not  given  preference  by  the  stat- 
ute, may  better  fill  the  position. — Heinemeier  v. 
Arlitt  CTex.  Civ.  .\pp.)  1038. 

(  S.    Oastody  and  eare  of  ward's  person 
and  estate. 

Where  a  father  was  working  for  about  $50 
per  month,  he  was  entitled  to  compensation  for 
the  board  of  his  infant  daughters,  whose  in- 
come was  ample  to  meet  their  ordinary  wants. 
—Hedges  v.  Hedges  (Ky.)  835. 

Where  property  devised  to  testator's  grand- 
children was  occupied  by  their  father,  he  must 
account  to  them  for  the  full  reutal  value  of 
the  property.— Hedges  v.  Hedges  (Ky.)  835. 

A  father,  as  guardian  of  his  infant  daughter, 
is  entitled  to  credit  by  a  payment  made  by 
him  for  furuishings  for  the  ward's  parlor, 
which  she  bought  against  his  protest  and  di- 
rected hint  to  pay  for.— Hedges  v.  Hedges  (K^°.) 

s:a. 

An  order  authorizing  a  guardian  to  expend 
for  the  education  and  maintennuce  of  his 
wards  so  much  of  the  corpus  of  the  estate  "as 
may  be  necessary"  for  such  purpose  held  void, 
under  Rev.  St.  art.  2540.— Wheeler  v.  Duke 
(Tex.   Civ.  App.)  900. 

^here  claims  against  the  estate  of  a  ward 
are  allowed  by  the  guardian  and  approved  by 
the  county  judge,  but  no  order  to  such  effect 
is  entered  on  the  minutes,  the  allowance  is  n 
nullity,  and  not  a  judgment,  and  the  claims 
may  be  struck  out  on  a  bill  of  review. — De  Cor- 
dova V.  Rodgers  (Tex.  Civ.  App.)  1042. 

A  bill  of  review  to  set  aside  an  allowance  by 
a  guardian,  approved  by  the  county  court,  kelit 
not  barred  by  limitations.— De  Cordova  v.  Rodg- 
ers (Tex.  Civ.  App.)  1042. 

The  doctrine  of  innocent  purchaser  does  not 
apply  to  a  purchase  of  a  claim  against  the 
estate  of  a  ward,  which  has  been  allowed  by 
the  guardian  and  approved  by  the  county  court: 
the  court's  action  being  invalid,  and  not  con- 
stituting a  judgment,  because  the  appeal  is 
not  entered  of  record. — De  Cordova  v.  Kodgers 
(Tex.  Civ.  App.)   1042. 

Under  the  statutes,  an  allowance  of  a  claim 
against  the  estate  of  a  ward  in  excess  of  the 
income  of  the  ward  at  the  time  of  its  allow- 
ance is  invalid,  nnless  the  claim  was  created 
under  an  order  of  court  authorizing  expendi- 
ture in  excess  of  such  income,  eren  though  it 
is  subsequently  approved  by  the  court. — De 
Cordova  v.   Rodgers  (Tex.  (Div.  App.)   1042. 

f   3.    Sales  and  eonveyanoes  nnder  order 
of  oonrt. 

Confirmation  of  a  guardiau's  sale  cannot  be 
questioned  in  trespass  to  try  title  to  the  prop- 
erty 80  sold.— Stroud  v.  Hawkins  CTex.  CSv. 
App)  534. 

Wliere  the  purchaser  at  a  guardian's  sale 
paid  the  toll  value  of  the  land  with  property, 
and  the  guardian  reported  the  sale  as  for  cash, 
and  it  was  so  confirmed,  the  title  passed  to  and 
remained  in  the  pnrihaser  while  .snt-h  order 
Mood  nnreversed.— Strond  v.  Httwkins  (Tex. 
Civ.  App.)  5.34. 

Where  there  were  irregularities  in  the  sale 
of  the  lands  by  a  guardian,  of  which  the  minor 
had  notice  at  his  majority,  an  action  four  years 
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thereafter  to  recover  snch  land  therefor  is  bar- 
red.—Stroud  T.  Hawkins  (Tex.  Cir.  App.)  634. 

i  4.    Aeeomitlac  aad  settlemeitt. 

Where  a  note  executed  by  the  obligor  to  his 
father-in-law  was  evidence  of  an  advaucement 
to  the  obligor's  wife,  the  court,  in  a  settlement 
of  the  accounts  of  the  obligor  as  guardian  of 
his  children,  properly  refused  to  treat  the  as- 
signment of  the  note  to  the  obligor  by  the 
payee's  executor  as  a  payment  upou  a  legacy 
Rrade  by  the  payee  to  the  wards. — Hedges  v. 
Hedges  (Ky.)  83o. 

A  father  held  entitled  to  a  reasonable  com- 
mission as  guardian  upon  all  the  sums  which 
passed  through  his  hands.— Hedges  v.  Hedges 
(Ky.)  835. 

HABITUAL  CRIMINALS. 

See  "Criminal  Law,"  J  31. 

HANDWRITING. 

Comparison,  see  "Evidence,"  {  10. 


HARMLESS  ERROR. 

See   "Ap|>eal    and    Error,"    S   22; 
•  Law,"  §  30. 


"Criminal 


HAWKERS  AND  PEDDLERS. 

The  word  "peddler,"  as  used  in  an  ordinance 
requiring  a  license  tax  for  peddlers,  adopted 
pursuant  to  Uev.  St.  II  5857,  held  to  be  Ue- 
lined  by  section  881>1. — City  of  Moberly  v.  Hoo- 
ver (Mo.  App.)  721. 

HEALTH. 

$   1.    Board*  of  health  and  aanitary  of- 
floors. 

Where  a  city  of  the  fourth  class  approved  by 
a  resolution  the  appointment  by  the  county 
board  of  health  of  one  of  its  members  to  take 
charge  of  an  epidemic,  and  selected  inspectors 
and  guards  to  assist  him,  the  city  thereby  be- 
came liable  to  him  for  the  value  of  his  services. 
—Blair  ▼.  City  of  Middlesboro  (Ky.)  10. 

HEARING. 

In  equity,  see  "Equity,"  {  1. 

In  probate  proceedings,  see  "Wills,"  S  3. 

HEARSAY  EVIDENCE. 

lu  civil  actions,  see  "Evidence,"  IS  7. 
In  criminal  prosecutions,  see  "Crimiuul  Law," 
§  11. 

HEIRS. 

See  "Descent  and  Distribution." 

HIGHWAYS. 

See  "Municipal  Corporations,"  U  «,  7;  "Turn- 
pikes and  Toll  Roads." 

Accidents  at  railroad  crossings,  see  "Rail- 
roads," {  6. 

Condemnation  proceedings,  see  "Eminout  Do- 
main," $  2. 

Construction  of  railroad  in  highway,  see  "Rail- 
roads,"  i   1. 

{   1.    Eatabllshment,  alteration,  and  dls« 
oontinnance. 

Under  Uev.  St  1899,  i  9447,  construed  with 
section  9414  et  seq.,  a  protest  to  petition  to 
change  public  road  by  only  seven  freeholders  is 
not  available. — Schroeder  v.  Jabin  (Mo.  App.) 
94d. 


Seven  freeholders  only  held  not  to  haTe  any 
standing  to  appeal  from  an  order  of  the  connty        . 
court  directing  a  change  in  a  road,  under  Rev.        ! 
St  1899,  I  9447.— Schroeder  t.  Jabin  (Mo.  App.) 
949. 

§  2.     RoKolatlon  and  nse  for  trawoL 

In  a  prosecution  for  obstructing  a  public  road. 
It  was  error  to  permit  the  county  snrreyor  to 
testify  that  he  was  instructed  orally  by  the 
commissioners'  court  to  lay  oat  the  road,  an-i 
that  he  designated  how  it  should  mo. — ^Hatfield 
T.  State  (Tex.  Cr.  App.)  110. 

In  a  prosecution  for  obstructing  a  public  road. 
county  commissioners  should  not  be  allowed  to 
testify  that  they  inspected  the  road,  as  a  ba^ii 
for  proving'  the  publicity  thereof. — ^Hatfield  v. 
State  (Tex.  Cr.  App.)  110. 

In  a  prosecution  for  obetrocting  a  pnUic  road, 
it  was  error  to  refuse  to  permit  tae  deputy  coun- 
ty clerk  to  testify  that  the  rommissionera'  conrt 
records  showed  no  such  road,  but  that  the  ter- 
ritory in  controversy  was  covered  by  a  diServnt 
load.— Hatfield  v.  State  (Tex.  O.  App.)  110. 

In  a  prosecution  for  obstructing  a  pnblic  road, 
evidence  was  properly  admitted  ttiat  defendant 
appeared  before  the  commissioners'  court,  asking 
permission  to  "gate"  the  road,  and  also  that  the 
court  discontinue  the  road. — Hatfield  y.  State 
(Tex.  Or.  App.)  110. 

Evidence  in  a  prosecution  for  obstmcting  a 
public  road  held  lusuSlcient  to  support  a  con- 
viction.—Hatfield  V.  State  (Tex,  O.  App.)  110. 

In  a  prosecution  for  obstructing  a  public  road, 
an  order  of  the  commissioners'  court  directing; 
the  obstruction  to  be  removed,  made  subsequent 
to  the  time  defendant  was  charged  with  ol>- 
structing  the  road,  is  inadmissible. — ^Hatfield  v. 
State  (Tex.  Cr.  App.)  110. 

In  a  prosecution  for  obstructing  a  pnblic  road, 
an  order  of  the  commissioners'  conrt  held  Inad- 
missible, as  simply  a  declaration  that  the  roud 
has  been  obstructed,  and  in  no  sense  tending  to 
show  the  publicity  of  the  road. — Hatfield  t.  State 
(Tex.  Cr.  App.)  110. 

HOMESTEAD. 

See  "Public  Lauds,"  {  2. 

i   1.    Nature,  aoanlaitloa,  and  oztoiit. 

A  stratnni  of  coal  nnderlyiuga  homestead  is 
part  thereof,  within  Const.  1874,  art  9,  J  (i. 
declaring  the  widow  of  the  owner  of  a  home- 
stead shall  have  the  rents  and  profits  thereof 
during  her  natural  life.  —  Russell  v.  Berry 
(Ark.)   864. 

A  debtor  is  not  entitled  to  the  homestead  ex- 
emption to  the  extent  that  the  land  sought  to 
be  subjected  was  paid  for  after  the  debt  was 
created.  —  Andrews  v.  Kentucky  Citirens* 
Building  &  Loan  Ass'n's  Assignee  (Ky.)  S2i>. 

Defendant  held  entitled  to  a  homestead  as 
against  that  part  of  the  loan  secured  by  the 
mortgage  which  was  not  actually  advanced  un- 
til a,fter  the  property  sought  to  be  subjected 
was  paid  for  and  the  improvements  were  erect- 
ed thereon. — ^Andrews  v.  Kentucky  Citizens' 
Building  &  Loan  Ass'n's  Assignee  (Ky.)  S2ii. 

Evidence  held  to  show  part  of  the  pnrdtase 
price  of  land  paid  after  the  creation  of  the 
mortgage  debt,  and  not  subject  to  homestead 
exemption.  —  Andrews  v.  Kentucky  CMtisens' 
Building  &  Loan  Ass'n's  Assignee  (Ky.)  S&H. 

Homestead  acquired  before  giving  of  note 
held  not  exempt  from  judgment  thereon;  the 
note  having  been  given  in  settlement  merely  of 
account  antedating  acquisition  of  homestead. 
—Holland  r.  Rongey  (Mo.  Sup.)  568. 

A  husband  and  wife,  while  living  together. 
cannot  each  have  a  sei)arate  homestead  at  the 
same  time.— Bouse  v.  (;aton  (Mo.  Sup.)  578. 
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That  land  purchased  for  a  homestead  and 
used  ua  such  was  taken  iu  the  wife's  name  does 
not  raider  it  not  a  homestead  in  law. — ^Rouse 
T.  Caton  (Mo.  Sap.)  678. 

A  homestead  being  exempt  under  Const,  art. 
11,  <  11,  and  Shannon's  Oode,  §  3796,  except 
for  taxes,  debts  for  purchase  money,  or  im- 
provement, counsel  in  suit  to  recover  home- 
stead cannot  have  a  lien  on  it  for  their  fe«e. — 
McBroom  t.  Whitefield  (Tenn.)  794. 

'Written  declaration  in  a  mortgage  that  the 
homestead  was  not  on  the  mortgaged  tract, 
but  was  on  another,  held  a  sufficient  designa- 
tion of  a  homestead.— American  Freehold  Land 
Mortg.  Co.  T.  Dulock  (Tex.  Civ.  App.)  172. 

Action  by  a  vendor  7teld  to  be  to  enforce  a 
debt  for  purchase  money  to  which  the  home- 
stead rigiits  of  defendants  were  subject,  and 
not  to  enforce  a  lieu  on  a  homestead  created 
without  the  wife's  consent. — Naquin  ▼.  Texas 
Savings  &  Real  Estate  Inr.  Ass'n  (Tex.  Civ. 
App.)  8oa 

Declarations  by  a  hnsband,  on  mortgaging 
one  of  two  properties,  indicating  his  intention 
to  hold  the  other  as  his  homestead,  only  bind 
the  wife  and  render  the  mortgage  valid  in  case 
the  unmortgaged  property  is  tnen  used  as  a 
homestead.— Parrian  t.  Hawed  (Tex.  Civ.  App.) 
1044. 

i  2.     Tranaf  ev  or  imonja1irane«. 

Under  Ky.  St.  §  1706,  a  mortgage  of  an 
exempt  homestead,  which  is  void  as  to  the  wife 
because  of  her  mental  incapacity  at  the  time 
of  its  execution,  is  also  void  as  to  the  hus- 
band.—Ballinger  V.  Lester  (Ky.)  266. 

A  wife's  right  to  disaffirm,  on  the  ground  of 
minority,  a  deed  of  the  homestead,  is  not  de- 
pendent on  return  of  the  consideration;  she 
not  being  shown  to  have  received  any  of  it. — 
McBroom  ▼.  Whitefield  (Tenn.)  794. 

Conveyance  of  homestead  may  be  disaffirmed 
by  the  wife,  she  being  a  minor. — McBroom  t. 
Whitefield  (Tenn.)  794. 

Homestead  right  Md  to  have  attached  to 
premises,  prior  to  an  incumbrance  by  the  hus- 
band, so  that  tile  wife's  interest  could  not  be 
devested  without  a  conveyance  in  which  she 
joined,  or  by  abandonment.— Texas  Land  & 
Mortg.  Co.  T.  Cooper  (Tex.  Civ.  App.)  173. 

Wife's  failure  to  secare  record  of  deed  to 
homestead  held  not  to  estop  her  from  asserting 
homestead  rights  as  against  purchaser  of  fraud- 
ulent vendor  lien  notes,  executed  by  the  hus- 
band in  connection  with  a  second  and  fictitious 
deed. — Texas  Land  &  Mortg.  Co.  v.  Cooper 
(Tex.  Civ.  App.)  173. 

Failure  to  recoi-d  deed  to  homestead  held  not 
to  preclude  wife  from  asserting  homestead 
rights  as  against  purchaser  of  fraudulent  ven- 
dor lien  notes,  executed  by  husband  in  con- 
nection with  subsequent  recorded,  but  fictitious, 
deed.— Texas  I-and  &  Mortg.  Co.  v.  Cooper 
(Tex.  Civ.  App.)  173. 

Where  a  mortgage  is  invalid,  as  being  on  the 
homestead  of  a  nusband  and  wife,  an  assump- 
tion of  the  poyment  of  the  mortgage  debt  by 
the  wife  in  a  subsequent  conveyance  of  the 
property  to  her  by  her  husband  does  not  make 
the  mortgage  a  lien  on  the  land. — Parrish  v. 
Hawes  (Tex.  Civ.  App.)  1044. 

A  deed  of  trvst  by  a  hoaband  and  wife  on  their 
homestead  for  a  sum  in  excess  of  the  amount 
necessary  to  pay  liens  on  the  homestead  is 
void  as  to  such  excess. — Hillyer  t.  Westfall 
(Tex.  Civ.  App.)  1045. 

i  3.     Rlshts  of  ■nrrlTlaK  Imsband,  wife, 
cnildren,  or  belrs. 

Evidence  held  to  show  no  abandonment  of  a 
homestead.— Holmes  v.  Nichols  (Mo.  App.)  722, 


f  4.    Abandonmentt    walTer,    or    forfei- 
ture. 

Where  one  removed  from  land  occupied  as  a 
homestead,  and  so  occupied  other  land,  but  sub- 
sequently returned  to  the  former,  the  same 
thei-eafter  had  no  homestead  character  as 
against  creditoi-s  whose  rights  were  acquired 
while  the  land  was  unoccupied. — Kouse  ▼.  Ca- 
ton  (Mo.  Sup.)  578. 

The  loss  of  the  members  of  one's  family  does 
not  terminate  his  homestead  right. — Holmes  v. 
Nichols  (Mo.  App.)  722. 

A  leasing  of  a  business  homestead  for  three 
years,  with  an  option  of  five,  is  a  fixed  inten- 
tion to  resume  business  on  the  property.— Alex- 
ander T.  Lovitt  (Tex.  Civ.  App.)  9^27. 

On  an  issue  whether  a  business  homestead 
has  been  abandoned,  declaratioaa  of  the  own- 
er held  admissible  to  show  his  intention  to  re- 
sume business.  —  Alexander  v.  Lovitt  (Tex. 
Civ.  App.)  927. 

On  an  issue  whether  defendant  had  abandon- 
ed a  business  homestead,  evidence  as  to  the 
salary  he  was  receiving  as  a  traveling  sales- 
man was  inadmissible.  —  Alexander  v.  Lovitt 
(Tex.  Civ.  App.)  927. 

{   5.    ProteotloB     aaA     eaforeeaieiit     of 
ricbts. 

A  vendee  of  property  under  an  absolute  deed, 
alleged  by  creditors  of  the  vendor  to  be  a 
mortgage  and  to  be  paid  in  full,  cannot  set  up 
as  against  the  creditors  that  it  is  the  vendor's 
homestead.— Palm  v.  Chernowsky  (Tex.  (3iv. 
App.)  165.     . 

When  lands  including  a  homestead  are  con- 
veyed by  deed  of  trust  which  is  invalid  as  to 
the  homestead,  except  as  to  an  amount,  less 
than  the  secured  debt,  which  is  sufficient  to  re- 
move previously  existing  liens  from  the  home- 
stead, a  sale  of  the  entire  tract  by  the  trustee 
passes  no  title  to  the  homestead. — Hillyer  v. 
Westfall  (Tex.  Civ.  App.)  1045. 

HOMICIDL 

{   1.    Maaalsncbter. 

Instruction  in  murder  prosecution  relating  to 
reduction  of  degree  of  crime  held  improperly 
given  without  modification.— McAnear  v.  State 
(Tex.  Cr.  App.)  117. 

Charge  in  murder  prosecution  relating  to  re- 
duction of  crime  on  ground  of  insults  by  de- 
ceased toward  defendant's  sister  held  improper. 
—McAnear  v.  State  (Tex.  Cr.  App.)  117. 

i  2.    Auanlt  wltli  iatoat  to  klU. 

On  a  prosecution  for  assault  with  intent  to 
murder,  an  instruction  that  the  prosecutor's 
threats,  to  justify  the  assault,  must  have  man- 
ifested an  immediate  intention  of  executing  the 
threats  by  both  acta  and  words,  held  proper. — 
Hill  V.  State  (Tex.  Cr.  App.)  506. 

On  a  prosecution  for  assault  with  intent  to 
murder,  evidence  held  not  to  authorize  an  in- 
struction on  defendant's  right  of  defense  of 
property  as  defined  by  Pen.  Code,  arts.  677,  680. 
—Hill  V.  State  iTex.  Cr.  App.)  506. 

{   3.    Exoosable   or   JnitlflAble   bomioide. 

liife  cannot  be  taken  to  prevent  trespass  upon 
land.— Commonwealth   v.  Bullock   (Ky.)   992. 

While  a  party  attacked  is  not  bound  to  re- 
treat, yet,  if  he  does  actually  retreat,  the  law 
of  self-defense  will  not  permit  him  to  arm 
himself  and  return  to  the  attack.— Bowles  v. 
State  (Tex.  Cr.  App.)  103. 

Self-defense  held  not  a  proper  issue  in  a  case 
wherein  it  appeared  that  defendant  procured 
a  pistol  and  followed  deceased  with  intent  to 
kill  him.— Doss  v.  State  (Tex.  Cr.  App.)  ;{21. 

A  charge  as  to  selt-defense,  where  defendant 
was  accused  of  murder,  considered,  and  held  not 
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to  nndnly  limit  tlie  right  of  pursuit. — Morgan  ▼. 
State  (Tex.  Or.  App.)  420. 

{  4.     Indlotaaemt  and  Information. 

An  indictment  for  murder  held  not  open  to 
tlie  criticism  of  not  charging  any  batteVy. — Ray 
T.  State  (Tenn.)  553. 

{   5.    Evidence. 

Deceased  having,  at  a  time  when  he  stated 
that  he  could  not  live  over  an  hour,  confirmed 
a  statement  previously  made  by  him,  the  state- 
ment was  thereby  rendered  admissible  in  a 
homicide  prosecution  as  his  dying  declaration. 
—Smith  V.  Commonwealth  (Ky.)  32. 

The  mere  fact  that  deceased,  at  the  time  he 
made  a  statement  as  to  his  killing,  expressed 
the  belief  that  he  would  not  recover,  was  not 
sutflcient  to  make  the  statement  admissible  in 
a  homicide  prosecution  as  his  dying  declara- 
tion.—Smith  ▼.  Commonwealth  (Kj.)  32. 

On  a  prosecution  for  murder,  it  appearing 
that  accused  had  approached  the  horse  deceas- 
ed was  riding,  and  demanded  his  bridle,  and 
shot  deceased,  held  proper  to  question  a  witness 
as  to  whether  he  was  present  when  deceased 
woa  a  bridle  from  deceased  at  a  crap  game. — 
Ray  ▼.  State  (Tenn.)  553. 

Letters  found  on  deceased,  showing  improper 
relations  between  deceased  and  defendant's  sis- 
ter, held  admissible  for  defendant  in  a  murder 
prosecution.— McAnear  r.  State  (Tex.  Or.  App.) 
117. 

Evidence  to  show  animus  of  accused  held  in- 
admissible in  a  murder  prosecution  as  being  too 
remote. — McAnear  v.  State  (Tex.  Cr.  App.)  117. 

Testimony  to  reduce  crime  to  manslaughter 
held  admissible  in  murder  prosecution  as  orig- 
inal evidence. — McAnear  t.  State  (Tex.  Cr. 
App.)  117. 

Evidence  on  a  prosecution  for  murder,  wherein 
the  sole  motive  for  the  killing  was  defendant's 
belief  that  his  wife  had  been  ravished  by 
deceased,  hetd  not  to  justify  conviction  for 
anything  above  manslaughter. — Doss  v.  State 
(Tex.  Cr.  App.)  321. 

Dying  declarations,  reduced  to  writing  and 
signed,  may  be  supplemented  by  other  declara- 
tions made  at  the  same  time  and  not  reduced 
to  writing.— Herd  v.  State  (Tex.  Or.  App.)  495. 

Evidence  of  the  declarations  and  flight  of  a 
third  person  held  erroneously  refused  in  a  pros- 
ecution for  a  homicide  occurring  in  a  free 
Bght.-- Jackson  v.  State  (Tex.  Cr.  App.)  497. 

Evidence  of  the  circumstances  of  prior  as- 
saults b}'  deceased  on  third  persons  held  admis- 
sible.—Poer  V.  State  (Tex.  Cr.  App.)  800. 

(  6.     TrlaL 

On  a  prosecution  for  murder  wherein  the  de- 
fense was  insanity,  refusnl  to  instruct  upon 
murder  in  the  second  degree  held  not  error. — 
Jarvis  v.  State  (Ark.)  76. 

In  instructing  the  jury,  the  offense  of  "vol- 
uutary  manslaughter"  should  be  designated  as 
such,  and  not  merely  as  "manslaughter." — Mul- 
lina  V.  CommouM'ealth  (Ky.)  i£ii. 

The  court  should  instruct  the  jury  that  if 
they  find  defendant  guilty,  and  there  is  a  rea- 
sonable doubt  of  the  degree  of  the  offense,  lie 
should  only  be  convicted  of  the  lower  degree, 
or  voluntary  manslaughter. — Mullins  T.  Com- 
monwealth (Ky.)  824. 

An  instruction  as  to  self-defense  held  not  proj- 
ndidally  erroneous. — Mullins  v.  Commonwealth 
(Ky.)  5C>4. 

Instrnction  as  to  self-defense  held  misleading. 
—Howard  v.  Commonwealth  (Ky.)  1003. 

An  instruction  as  to  self-defense  which  im; 
plied  that  defendant  must  seek  safety  in  flight 
or  other  means  than  by  defending  himself  from 


the  impending  danger  was  erroneous. — Howard 
V.  Commonwealth  (Ky.)  1003. 

On  the  trial  of  defradant  for  the  marder  of 
his  wife,  a  charge,  under  Pen.  Oode.  art  672. 
that  if  he  killed  her  accidentally,  while  tryicg 
to  kill  a  mail  found  in  bed  with  her,  defradant 
was  justified,  if  "the  house  where  the  homidde 
occurred  was  a  decent  bouse,  or  defendant  be- 
lieved it  WHS."  held  error. — Giles  v.  State  <Tei. 
Cr.  App.)  411. 

Eh-ideuce  in  a  prosecution  for  manslaught^ 
held  to  entitle  accused  to  an  instrnction  on  the 
subject  of  self-defense.— Bartay  v.  State  (Tex. 
Cr.  App.)  416. 

Evidence  In  a  prosecution  for  manslaughter 
held  to  warrant  an  instruction  on  the  effect  of 
accused,  a  constable,  using  a  warrant  of  arrest 
as  a  mere  pretext  to  kill  decedent. — Bartay  t. 
State  (Tex.  Cr.  App.)  416. 

On  a  trial  for  murder,  the  charge  as  to  man- 
slaughter and  self-defense  considered,  and  trM 
not  erroneous  in  pretlicating  defendant's  right* 
on  the  t^miuatiou  of  a  prior  difficulty,  there  be- 
ing no  dispute  but  that  such  difDcolty  had  te!- 
minated.— Morgan  v.  State  (Tex.  Or.  App.)  tH>. 

Evidence  in  which  self-defense  was  relied  on 
held  not  to  authorize  the  submission  of  the  i.«- 
sue  whether  defendant  provoked  the  assault 
— Poer  V.  State  (Tex.  Cr.  App.)  500. 

I  T.     Appeal  and  error. 

On  appeal  from  conviction  of  marder,  belt 
that,  in  view  of  recommendation  to  merry  "f 
court  and  certain  evidence,  the  death  sentence 
would  be  commuted  to  life  imprisonment. — Ray 
V.  State  (Tenn.)  553. 

A  charge  that  "should  the  evidence  not  satis- 
fy you  that  defendant  is  not  guilty  of  either 
murder  of  the  first  or  second  degree.  •  •  • 
then  you  will  acquit  him,"  was  not  unfarorabl? 
to  defendant.— Johnson  ▼.  State  (Tex.  Ur.  App.i 
412. 

i  8.     ■ontenoe  and  pnnlahntent. 

It  was  error  to  in.struct  the  jury  that,  if  they 
found  defendant  guilty  of  manslaughter,  tb^y 
should  fix  his  punishment  at  confinement  in 
the  penitentiary  not  less  than  10,  uor  man 
than  21  years,  as  the  time  fixed  by  the  statute 
is  not  less  than  "2,"  nor  more  than  21,  yeara.— 
Mullins  V.  Commonwealth  (Ky.)  824. 

HOUSEBREAKING. 

Sea  "Burglary." 

HUSBAND  AND  WIFE 

See  "Curtesy";    "Divorce";    "Dower." 

Accrnal  of  action  by  married  woman  to  recover 
land,  see  "Limitatiun  of  Actions."  {  2. 

Husband  of  heir  of  deceased  holder  of  note  as 
witness  in  action  aeuinst  executor  of  indon^r. 
see    "Witnesses,"   |  2. 

Rights  of  survivor,  see  "Descent  and  Distribu- 
tion," i  1;    "Homestead,"  {  3. 

Transactions  between  iu  fraud  of  creditors,  ««>■ 
"Fraudulent  Conveyances,"  |  1. 

Wif&  as  necessary  paity  to  enforcement  of  ven- 
dor's lien  by  hmband,  see  "Vendor  and  Pur- 
chaser," {  5. 

:  S   1.    Xntnal  richta.  dntloa.  and  llnUU- 
«iea. 

I     Where  a  married  woman,  with  her  husband, 

'  occupied  her  separate  property  as  a  homestead. 

i  he   could    not   create    a    permanent   easement 

thereon   by   permitting   the  construction    of  a 

ditch   over    it— Harrison    v.    Uty    of    Salphur 

Springs  (Tex.  Civ.  App.)  515. 

The  failure  to  deliver  a  telegram  to  a  wife 
of  the  Romice.  in  the  ah'ipncp  of  the  latter,  held. 


not  to  render  the  company  liable  for  damages, 
marriage    not    making    her    such    an    a^ent— 
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Western  Union  TeL  CJo.  ▼.  Moaeley  (Tex.  Civ. 
App.)  1059. 

{  2.    DiaalilUtlcB  and  priTUeses  of  aov- 
ert«r«. 

Where  a  married  woman  executed  a  note  iu 
another  state,  secured  Iv  ■  deed  of  trost,  her 
testimony  that  she  was  assored  that  she  incur- 
red no  personal  liability  is  not  sufficient  to  OTer- 
come  the  evidence  of  a  personal  liability  which 
the  note  itself  affords.— Merchants'  &  Farmers' 
Bank  t.  Ueland  (Ky.)  386. 

S   3.    Wlte'a  separate  estate. 

Under  Rev.  St  1899,  »$  4339,  4340,  a  suit 
against  a  husband  and  wife  for  family  necea- 
saries,  seeiciug  satisfaction  out  of  the  rents 
and  products  of  the  farm  of  the  wife,  without 
in  any  manner  describing  them,  is  insufficient 
to  warrant  a  decree  a^rainst  the  wife.— Megraw 
V.  Woods  (Mo.  App.)  709. 

Under  Kev.  St.  art.  4618,  empowering  a  mar- 
ried woman  to  convey  her  separate  real  estate, 
by  her  husband  joining  in  the  deed,  she  being 

gririly  examined,  it  is  Immaterial  that  her  hus- 
and  is  a  minor.— 'Kppett  t.  Brooks  (Tex.  OIt. 
App.)  512. 

Acknowledgment  of  wife  to  deed  of  separate 
property  is  not  vitiated  by  mere  presence  of 
the  grantee  at  her  privy  examination.— Tippett 
T.  Brooks  (Tex.  dr.  App.)  512. 

Where  a  husband  invested  money  of  his  and 
■of  his  wife  in  shares  of  stock,  takings  the  cer- 
tificite  in  his  own  name,  and  he  disposes  of 
more  than  his  share,  held  that,  as  against  liis 
creditors,  she  has  only  an  undivided  interest  in 
those  remaining.— Mathis  v.  Hoopes  (Tex.  CSv. 
App.)  544. 

i  4.     Aotiona. 

Where,  peiidiiig  an  action  for  personal  Inju- 
ries to  a  married  woman,  her  husband  dies  in- 
testate, the  widow  may  prosecute  the  suit  in 
her  own  name  as  survivor,  where  there  was  no 
administration  upon  the  husband's  estate  nor 
any  necessity  Jiherefor. — St.  Louis  S.  W.  R.v. 
Co.  of  Texas  v.  Carwile  (Tex.  Civ.  App.)  160. 

A  wife  canuot  sue  for  damages  for  being  oust- 
ed from  land  purchased  by  her  husband,  and 
upon  wiiicli  she  was  living  with  him  at  the  time 
-of  such  ouster.— J  ackaou  v.  Bradsliaw  (Tex.  (Mv. 
App.)  438. 

{  S.     Commnmity  property. 

Where  a  husband  held  the  legal  title  of  com- 
juunity  property,  a  mortgage  thereof  by  him 
after  the  wife's  death  held  void  as  against  the 
children  of  the  marriage. — American  Freehold 
Land  Mortg.  Oo.  t.  Dulock  (Tex.  Civ.  App.)  172. 

A  foreclosure  judgment  against  c(Hnmunity 
property  heU  valid,  though  heirs  of  a  deceased 
member  of  the  community  were  not  made  pur- 
ties  in  the  action. — Barrett  ▼.  Elastham  (Tex. 
Civ.  App.)  im. 

Foreclosure  decree  against  community  home- 
stead, rendered  against  survi^ng  member  on 
default,  htld  to  preclude  heirs  of  deceased  mem- 
ber from  claimiiig  homestead  rights. — Barrett 
T.  Eostham  (Tex.  Ofv.  App.)  198. 

A  wife  cannot  sue  alone  for  money  loaned, 
where  the  money  was  procured  hy  a  mortgage, 
in  which  her  huSbntid  joined,  on  her  separate  es- 
tate, in  the  absence  of  evideuce  thnt,  when  the 
money  was  so  pnx-nred.  It  was  the  intention  to 
look  to  her  separate  estate  alone  for  relmbnrse- 
mpnt— Somes  v.  Ainsworth  (Tex.  Olv.  App.) 
4<'.«. 

A  deed  by  husband  and  wife  of  "oar  undivid- 
ed interest  of  one-half"  in  certain  land,  the 
grantee  immediately  reconveying  to  the  hus- 
band, wilt  be  held  to  convey  their  undivided 
community  interest,  and  not  the  undivided  sep- 
arste  interest  of  the  wife.— iitratton  v.  Kobiu- 
800  (Tex.  av.  App.)  S>39. 


Where  a  surviving  wife  did  not  know  of  her 
interest  in  community  land  until  60  years  after 
her  husband's  death,  her  claim  was  not  stale. 
— Texas  Tram  &  Lumber  (3o.  v.  Gwin  (Tex. 
Civ.  App.)  802. 

Under  Pasch.  Dig.  art.  4040,  offering  lands 
to  volunteers  for-  service  in  the  defense  of  Tex- 
as, the  right  of  a  married  volunteer  to  such 
lands  was  community  property;  and,  where 
the  certiticate  thesefor  was  issued  to  hia  ad- 
ministrators, the  surviving  wife  was  entitled  to 
one-half  thereof  and  of  the  land  located  there- 
under.—Barrett  v.  Spence  (Tex.  (31v.  App.)  921. 

A  conveyance  by  a  father  of  land  owned  by 
him  and  his  wife  as  community  property,  made 
after  the  wife's  death,  held  not  to  devest  the 
child's  title  to  one-half  thereof  as  heir  of  the 
wife.— White  t.  Simonton  (Tex.  Civ.  App.) 
lOTO. 

(Conveyances  by  a  father  to  his  children  in 
severalty  of  lands  owned  by  him  and  wife  as 
community  property,  made  after  the  wife's 
death,  held  as  between  them  as  heirs  of  the 
wife,  a  partition  of  her  estate.— White  v.  Sim- 
onton (Tex.  Civ.  App.)  10T3. 

I  6.     Abandomneat. 

An  instruction  need  not  define  the  word  "co- 
habit," when  applied  to  the  relation  of  husband 
and   wife.— State  ▼.   Vollenweider   (Mo.   App.) 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPAIRING  OBLIGATION  OF  CON- 
TRACT. 

See  "Constitutional  Law,"  $  8. 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  {  4. 

IMPLIED  CONTRACTS. 

See    "Contribution";    "Money    Lent";    "Work 
and  Labor." 


See  "Ball." 


IMPRISONMENT. 


IMPROVEMENTS. 


Compensation  for  improvements  by  leasee  of 
life  tenant,  see  "Life  Estates." 

Liens,  see  "Mechanics'  Liens." 

Public  improvements,  see  "Municipal  Corpo- 
rations," §  4. 

A  grantee,  to  whom  realty  was  conveyed  on 
the  Kame  day  that  it  was  conveyed  to  another. 
held  entitled  to  reimbursement  for  taxes  and 
improvements  made  ia  good  faith.— Penrooe  v. 
Doherty  (Ark.)  308. 

IMPUTED  NEGLIGENCE. 

Sea  "Negligence,"  <  2. 

INCOMPETENT  PERSONS. 

Sea  "Insane  Persons." 

INCORPORATION. 

See  "Corporations,"  i  L 

INCUMBRANCES. 

On  homestead,  see  "Homestead,"  {  2. 
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INDEBTEDNESS. 

Of  fraaduleut  graDtor,  see  "Fraadul«it  Con- 
veyanceg,"  {  1. 

INDEMNITY. 

See  "Guarantj";   "Prindpal  aud  Surety." 

INDICTMENT  AND   INFORMATION. 

See  "Grand  Jury." 

For  jxvrtioulaT  offeTuea, 
See  "Assault  aud   Battery,"   i   1;  "Forgery"; 

"Homicide,"  S  4;    "Receiving  Stolen  Goods"; 

"Itobbery?' 
For   illegal   sale  of  liquor,   aee   "Intoxicating 

Liquors,"  §  4. 
For  infringement  of  label,  see  "Trade-Marks 

and  Trade-Names,"  {  1. 

(  1,    SoimAmm   of   partl«a>    offeasea,   *sd 
e««mtBi  AapUoitj,  mmA  election. 

Au  Indictment  under  Sand.  &,  H.  Dig.  §  1855. 
chsrj;ing  that  defendant  did  unlawfully  and 
felouiously  steal,  take  away,  and  destroy  cer- 
tain public  records,  with  intent  to  injure  a  cer- 
tain person,  htld  to  charge  but  one  oSeoae. — 
Grant  t.  State  (Ark.)  397. 

i  2.     Motion  to  qnaah  or   dlamlM,   wad 
demnnev. 

An  objection  to  an  indictment  upon  the 
ground  that  no  names  of  witnesses  were  pla- 
ced at  the  foot  muHt  be  made  upon  motion  to 
quash,  and  not  by  demurrer. — Commonwealth 
V.  Brewer  (Ky.)  994. 

INDORSEMENT. 

Of   bill  of  ezchau};e  or  promissorjr   note,  tee 
"Bills  aud  Notes,"  i  3. 

INFANTS. 

See  "Guardian  and  Ward." 

Actions  for  death,  see  "Death,"  i  1. 

Custody  aud  support  on  divorce  of  parents,  see 

"Divorce,"  {  4. 
Disaffirmance   by   infant   wife  of  transfer   of 

homestead,  see  "Homestead,"  {  2. 
Minority  of  husband,  effect  on  conveyance  of 

separate  property  by  wife,  see  "Husband  and 

wife,"  {  8. 

S   1.    Aotloas. 

In  an  action  by  a  mother  against  her  infant 
children  under  14  years  of  a^e,  the  court  was 
authorized  to  apiraint  a  guardian  ad  litem  for 
the  service  of  process. — Boro  v.  Holtzhauer 
(Ky.)  30. 

Under  CSv.  Code  Prac.  g  126,  subsec.  1,  the 
allegations  of  a  petitiou  mnxt  be  proved  as 
agamst  infant  defendants,  though  not  trav- 
ersed.— ^Leslie  t.  Maxey  (Ky.)  839. 

Next  friend  of  a  successful  minor  litigant 
has  no  right  as  such  next  friend  to  receive  the 
recovery. — American  Lead  Tencil  Co.  t.  Da- 
vit! (Tt'un.)  8U4;  Ex  parte  Smithson,  Id. 

INFERIOR  COURTS. 

See  "Ck>urt8,"  {  4. 

INHERITANCE. 

See  "Descent  and  Distribution." 

INJUNCTION. 

ItestfRiuiug  execution,  see  "Execution,"  $  4. 

{    1.    Nature  and  crovads  1b  i|eBeraL 

A  petition  in  a  suit  for  an  injunction  re- 
straining execution  ou  a  void  judgment,  show- 


ing on  its  face  that  the  petitioner  has  a  legal 
remedy,  is  demurrable. — Girens  t.  Delprat 
(Tex.  Civ.  App.)  424. 

I  2.     Snlijeots  of  preteetion  and  relief. 

Where  a  lease  provides  that  the  lessor  shall 
furnish  the  lessee  steam  power  to  operate  ita 
works,  a  failure  to  furnish  the  power  may  be 
enjoined.— B.  Both  Tool  Co.  t.  Champ  Spring 
Co.  (Mo.  App.)  967. 

Where  the  plaintiff  in  an  action  to  enjoin  a 
trespass  is  in  actual  and  exclusive  poBocmaon 
of  the  land,  it  is  not  necessary  to  prove  title 
from  the  government.— Creswell  T.  Beaklfy 
(Tex.  Civ.  App.)  907. 

{  3.    Actions  for  inJniMtiena. 

Petition  in  suit  for  injunction  held  insnfli- 
cient,  as  lacking  in  definiteness. — Grand  Chap- 
ter of  Order  of  Eastern  Star  ▼.  Frands  (Mo. 
App.)  732. 

{  4.     Preliminary  and  interloomtory  in« 

Jnnotlons. 

The  court,  upon  dissolving  an  injunction  re- 
strainiug  a  void  judgment,  htld  not  authoriz- 
ed to  enter  judgmeut  against  plaintiff  and  his 
sureties,  nor  to  award  damages  under  Bev.  St. 
art  3010.— Givens  v.  Delprat  (Tex.  Civ.  App.) 
424. 

IN  PAIS. 

Estoppel,  see  "Estoppel,"  S  2. 

INQUISITION. 

Of  lunacy,  see  "Insane  Petsons,"  {  1. 

INSANE  PERSONS. 

Validity  of  act  relating  to  notice  in  inquiaitiona 
as  deprivation  of  property  without  doe  pro- 
cess of  law,  see  "Constitutional  Law,"  {  6. 

i    X.    Xnanlsitions. 

It  is  not  necessary  that  notice  of  the  inquest 
should  run  in  the  name  of  the  commonwealth 
of  Kentucky.— (Jster  v.  M^er  (Ky.)  851. 

Under  Ky.  St.  §  2157,  the  oral  testimony 
of  two  physicians  showing  the  necessary  facts 
is  suffident  to  dispense  with  presence  of  luna- 
tic; written  affidavits  not  being  required. — 
Oster  T.  Meyer  (Ky.)  851. 

Certiorari  held  to  be  the  proper  ronedy  to 
review  ex  parte  judgment  in  Innacr  case  find- 
ing relator  to  be  of  unsound  mind. — State  ex 
rcl.  Murphy  ▼.  Jackson  (Mo.  App.)  880. 

Becital  in  Judgment  entry  in  an  inqnisition 
of  lunacy  held  insufflcient  to  dispense  with  no- 
tice or  attendance  of  the  alleged  lunatic,  under 
Rev.  St  1899.  {  3062.— Sute  ex  reL  Murphy 
V.  Jackson  (Mo.  App.)  880. 

§    2.    Onardianship. 

The  criminal  branch  of  the  Jefferson  drcnit 
court  has  jurisdiction  to  appoint  a  committee 
for  the  estate  of  a  lunatic— Oster  v.  Meyer 
(Ky.)   851. 

Under  Ky.  St  i  2166,  which  gives  the  court 
jurisdiction  to  hold  the  inquest  and  imiiosps 
the  duty  of  appointing  a  committee  to  take 
charge  of  the  estate,  a  notice  of  the  proposed 
inquest  having  been  given  to  the  lunatic,  no 
additional  notice  is  necessary  to  authorize  the 
appointment  of  a  committee. — Oster  ▼.  Meyer 
(Ky.)  S.->1. 

I  3.    Onstody  and  support. 

Under  Ky.  St  §  257,  a  parent  is  .not  liable  for 
the  board  of  an  adult  child  in  a  state  in!>ane 
as.vlum. — Central  Kentucky  Asylum  for  the  In- 
sane V.  Knighton  (Ky.)  366. 

Under  Rev.  St.  1879,  J  6583,  a  county  court 
may  require  a  bond  from  the  father  of  an  in- 
digent, nonresident  insane  person  to  make  an- 
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nual  psyments  toward  het  Bvpport,  as  ft  condi- 1 
tion  of  sending  her  to  the  state  lunatic  asylum 
as  a  county  charge,  and  the  county  may  recov- 
er on  a  bond  so  given,  on  his^defaolt. — Scot- 
land County  T.  McKee  (Mo.  Sup.)  568. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 
"BanJcruDtcy." 

Of  corporation,  see  "Corporations,"  {  5. 

Of  fraudulent  grantor,  see  "Fraudulent  Con- 
veyances," S  1. 

INSPECTION. 

Under  Ky.  St.  i  2202,  gasoline,  being  an  oil 
'n-bicb  may  be  used  for  illuminating  purposes,  is 
subject  to  inspectiou,  and  one  who  sends  such 
oil  into  the  state  for  sale  is  liable  for  the  in- 
spector's fees. — Burkbardt's  Adm'r  ▼.  Striger 
(Ky.)  270. 

INSTRUCTIONS. 

In  dvll  actions,  see  "Trial."  i  6. 
In  criminal  prosecutions,  see  "Criminal  Law," 
i  22;    "Homicide,"  {  6;   "Larceny,"  i  1. 

INSURANCE. 

Accrual  of  action  on  title  guaranty  policy,  see 
"Limitation  of  Actions,"  §  2. 

On  improvements  on  land  conveyed,  see  "Ven- 
dor and  Purchaser,"  §  4. 

I   1.     Ooatvol  amd  rearnl»tiom  in  gMkvrml. 

An  insurance  company  may  discharge  its 
debt  to  its  agent  by  issuing  a  ^licy  of  insur- 
ance ou  his  life,  provided  he  is  charged  the 
same  rate  that  is  charged  other  insurants  of 
tlie  same  age  and  equal  expectation  of  life. — 
Kquitabie  Life  Assur  Soc.  r.  Commonwealth 
(ICy.)  388. 

Where  premiums  are  paid  in  something  other 
than  money,  it  is  not  necessary  to  recite  that 
fact  In  the  policy  in  order  to  prevent  it  from 
being  a  yiolation  of  the  statute.— Equitable 
Life  Assur.  Soc.  v.  Commonwealth  (Ky^  388. 

S   2.    The  oontraot  In  caaeraL 

Rule  stated  for  the  computation  of  the  period 
of  paid-up  insurance  under  the  provisions  of  a 
policy. — Crutchfield  v.  Union  Cent.  Life  Ins. 
Co.  (Ky.)  8. 

Under  Ky.  St.  |  700,  a  provision  in  a  policy 
on  real  property,  requiring  insured  to  maintain 
insurance  to  the  extent  of  at  least  80  per  cent, 
of  the  actual  cash  value  of  the  property,  and 
providing  that  in  the  event  he  fails  to  do  so 
he  shall  be  a  co-insurer  to  the  extent  of  such 
deficit,  is  void.— Sachs  v.  London  &  L.  Fire 
Ins.  Co.  (Ky.)  23. 

Under  Ky.  St.  {  679,  an  application  for  in- 
surance cannot  bo  received  as  evidence  of  mis- 
representations by  assured,  where  it  is  not  re- 
cited in  the  policy  or  attached  thereto. — Prov- 
ident Sav.  Life  Assur.  Soc.  v.  Beyer  (Ky.)  S27. 

A  certificate  issued  by  a  title  guaranty  com- 
pany held  a  guaranty  of  title,  and  not  a  meri> 
guaranty  of  the  correctness  of  the  certificate. 
— I'nrcell  t.  Laud  Title  Guarantee  Co.  (Mo. 
App.)  T26. 

I  3.     Premlnma,  dues,  aad  ftasesaaaeats. 

The  company,  in  declaring  a  dividend  out  of 
the  surplus  earnings  of  life  policies  then  in 
force,  held  to  have  no  right  to  limit  it  to  sucii 
policies  as  might  t>e  continued  in  force  by  the 
payment  of  tiie  next  premium  due  thereon.— 
^tna  Life  Ins.  Co.  v.  Hartley  (Ky.)  19. 

I  4.  AToldanoe  of  policy  for  mlarepre- 
■amtatloa,  fraud,  or  breach  of 
^warranty  or  ooaditioB. 

The  representations  of  assured  that  his  father 
had  been  in  good  health  for  several  year*  be- 


fore his  death  held  not  to  mean  that  he  bad  not 

been  seriously  ill,  or  that  he  had  never  had  a 
local  disease  or  received  personal  injury. — 
Provident  Sav.  Life  Assur.  Soc  v.  Beyer  (Ky.) 
827. 

Condition  in  fire  policy  as  to  taking  of  in- 
ventory of  stock  covered  by  it  held  breached. 
— Fire  Ass'n  of  Philadelphia  v.  Calhoun  (Tex. 
Oiv.  App.)  153. 

Condition  in  fire  policy  as  to  sole  ownership 
of  property  held  breached. — Fire  Ass'n  of  Phila- 
delphia V.  Calhoun  (Tex.  Civ.  App.)  153. 

The  trivial  illness  of  insured  on  the  day  on 
which  he  received  his  life  policy,  though  he 
never  recovered  therefrom,  held  not  a  defense 
to  an  action  on  the  policy,  which  required  him 
to  be  in  good  health  on  such  day.— Woodmen 
of  the  World  v.  Locklin  (Tex.  CSv.  App.)  331. 

{  S.  Forfeiture  of  policy  for  broach  of 
promissory  irarraaty,  coTeBant, 
or  condltloa  subsoqneiit. 

Where  a  policy  provides  that  if  insured,  after 
paying  three  annual  premiums,  shall  fail  to  pay 
a  premium  when  due,  the  company  will  issue  a 
paid-up  life  policy  upon  surrender  of  the  con- 
tract, but  that  if  no  such  surrender  be  made 
the  policy  shall  become  a  paid-up  term  policy, 
the  insured,  by  failing  to  surrender  the  policy 
or  demand  a  paid-up  policy,  elects  to  take  a 
pnid-up  term  policy,  and  no  cause  of  action  ex- 
ists on  a  paid-up  policy. — Crutchfield  v.  Union 
Cent.  Life  Ins.  Co.  (Ky.)  67. 

Where  a  policy  provides  that  upon  a  viola- 
tion of  its  conditions  it  shall  be  void,  "without 
action  on  the  part  of  the  company  or  notifica- 
tion to  the  insured  or  beneficiary,"  no  notice 
of  forfeiture  is  necessary.— Crutchfield  v.  Union 
Cent.  Life  Ins.  Co.  (Ky.)  67. 

Though  life  policy  acknowledged  receipt  of 
premium,  where  a  note  was  given  and  not 
paid,  insurer  held  not  estopped  from  showing 
faiiore  of  consideration. — Leeper  y.  Franklin 
Life  Ins.  Co.  (Mo.  App.)  SMI. 

An  attempted  forfeiture  of  a  life  policy,  sub- 
ject to  the  laws  of  New  York,  by  reason  of  the 
nonpayment  of  a  note  given  for  an  overdue 
premium,  held,  under  Laws  N.  Y.  1897,  c. 
218,  I  92,  ineffectual  for  want  of  notice  of  ma- 
turity of  the  note.— New  Yotk  Life  Ins.  (3o.  t. 
English  (Tex.  Sup.)  884. 

Iron-safe  clause  in  fire  policy,  as  to  keeping 
complete  record  of  purchases,  sales,  etc.,  of 
stock  covered,  held  breached  where  the  cash 
book  was  negligently  left  out  and  destroyed  in 
the  fire. — Fire  Ass'n  of  Philadelphia  v.  Cal- 
houn (Tex.  Civ.  App.)  153. 

(  6.  Estoppel,  waiver,  «r  aneoiiieiits 
affeetiiis  rlcht  to  aTold  or  for- 
feit polley. 

Where  the  agent  who  delivered  the  policy 
represented  to  insured  that  a  prompt  payment 
of  premiums  was  not  necessary  to  keep  the 
policy  alive,  the  company  w^as  bound  thereby. 
— ..Etna  Life  Ins.  Co.  v.  Hartley  (Ky.)  19. 

The  company  having  elected  to  credit  the  div- 
idend on  the  premium,  as  shown  by  a  letter 
written  to  insured  after  the  premium  was  due. 
the  life  policy  continued  in  force  for  the  length 
of  time  for  which  the  dividend  paid  the  pre- 
mium.—.Sltna  Life  Ins.  Co.  v.  Hartley  (Ky.)  19. 

The  state  agent  of  a  life  insurance  company 
held  to  have  no  authority  to  waive  a  forfeiture 
against  provisions  of  policy. — Crutchfield  v. 
Union  Cent.  Life  Ins.  Co.  (Ky.)  67. 

Bvidence  held  sutficient  to  sustain  a  verdict 
against  an  insurance  company,  based  upon  a 
waiver  of  a  lapse  for  nonpayment  of  premiums. 
— Andras  v.  Fidelity  Mut.  Life  Ins.  Ass'n  (Mo. 
Sup.)  o82. 

A  provision  in  a  title  inanrance  policy,  re- 
quiring notice  of  adverse  claims  of  title  to  be 
served  on  the  company,  held  waived  by  the  act 
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of  Its  agent.— I'urcell  t.  Land  Title  Guarantee 
Co.  (Mo.  App.)  726. 

An  insurance  company  which  demands  an 
appraisal  or  estimate  of  the  loss  sustained  by 
a  lire  waives  the  question  of  its  liability  under 
the  policy.  leaviuK  open  only  the  amount  of 
the  loss. — North  German  Ins.  Co.  v.  Morton- 
Scott-Robertson  Co.  (Tenn.)  8ia 

I  7.     Extent  of  Iom  and  lUbUlty  of  la- 


The  expenses  of  the  sale  by  an  assured  of 
the  salvage  goods  are  properly  apportioned 
among  the  several  insurers.— North  German 
Ins.  Co.  ▼.  Morton-Scott-Robertson  Co.  (Tenn.) 
810. 

{  8.     Adjnstaaent  of  loss. 

Evidence  held  to  show  that  a  representative 
of  oue  of  several  insurers  co-operated  with  the 
adjusters  of  the  other  insurers  in  a  joint  ap- 
praisal.—North  German  Ins.  Co.  ▼.  Morton- 
Scott-Robertson  Co.  (Tenn.)  81G. 

I  9.     Rlcltt  to  proeeeds. 

The  _  interests  of  two  beneficiaries  In  the 
same  life  policy  held  separable,  so  that  on  death 
of  one  her  interest  went  as  directed  in  the  pol- 
icy, and  that  of  the  survivor  remained  in  him. 
— Andrus  v.  Fidelity  Mut  Life  Ins.  Ass'n  (Mo. 
Sup.)  5S2. 

i  10.   AotioiM  on  polleies. 

Where  insured  became  violently  111  prior  to 
the  maturity  of  a  premium,  and  was  incapable 
of  transacting  business  from  that  time  until 
his  death,  less  than  30  days  thereafter,  evidence 
of  his  condition  during  that  time  was  admissi- 
ble to  show  that  he  did  uot  intend  to  suffer  tho 
policy  to  lapse. — .^tna  Life  Ins.  Co.  v.  Hartley 
(Ky.)  19. 

Evidence  that  the  father  of  assured  had  spo- 
ken of  spitting  blood  did  not  tend  to  establish 
the  falsity  of  the  representation  of  assured 
that  his  father  had  never  had  consumption. — 
Provident  Sav.  Life  Assur.  Soc.  v.  Beyer  (Ky.) 
827. 

A  life  insurance  company,  which  instructed 
as  to  who  should  make  proof  of  the  loss,  held 
not  entitled  to  object,  in  an  action  by  such  per- 
sons, that  another  should  have  been  a  party 
plaintiff.— Andrus  v.  Fidelity  Mut.  Life  Ins. 
Ass'n  (Mo.  Sup.)  582. 

The  sale  of  a  part  of  the  salvage  goods  by  an 
assured  held  not  to  justify  one  of  several  in- 
surers in  refusing  to  pay  the  policy. — North 
German  Ins.  Co.  v.  Morton-Scott-Robertson  Co. 
(Tenn.)  816. 

Evidence,  in  an  action  on  a  life  policy  con- 
taining a  provision  that  the  insurer  shall  not 
be  liable  if  insured  was  not  in  good  health  wheu 
be  received  the  policy,  considered,  and  held 
sufficient  to  show  that  insured  was  in  good 
health  when  he  received  the  policy,  so  as  to 
sustain  a  judgment  for  plaintiff. — Woodmen  of 
the  World  v.  l/ocklin  (Tex.  Civ.   App.)  331. 

Evidence  in  an  sotioii  on  a  life  policy  lield 
to  authorize  the  submission  to  the  ]ury  of  the 
issue  whether  insured  was  sick  on  the  day  he 
received  the  policy. — Woodmen  of  the  World  T. 
r>ockliii  (Tex.  Civ.  App.)  831. 

An  instruction  in  an  action  on  a  lite  policy 
hrUl  to  contain  a  sufficient  definition  of  serious 
illness. — Woodmen  of  the  World  v.  Locklin 
(Tex.  Civ.  App.)  331. 

In  an  action  on  an  accident  policy  for  death 
from  an  ansrsthetic  administered  by  a  physi- 
cian, plaintiff  had  the  burden  of  proving  that 
the  aniesthetic  was  proximately  the  sole  cause 
of  the  death. — ^Maryland  Casualty  (3o.  v.  Glass 
(Tex.  Civ.  App.)  1002. 

Evidence  in  an  action  on  an  accident  policy 
ftf/d  to  show  that  the  dejith  of  insured  did  not 
result  from  an  anasthetic  alone. — Maryland 
Casualty  Co.  ▼.  Glass  (Tex.  Civ.  App.)  lOOZ. 


S  11.  Miatnal  beneflt  insnnuMO. 

Rev.  St.  1870,  §{  972-974.  relating  to  fr«te»^ 
nal  societies,  do  not  exempt  foreign  fraternal 
societies  from  the  general  insurance  laws  (Ker. 
St.  1899,  K  5849,  5850),  relaUng  to  the  defense 
of  misrepresentations  by  the  insured. — Kern  v. 
Supreme  Council,  American  Legion  of  Honor 
(Mo.  Sup.)  252. 

I.aws  1881.  p.  87,  relating  to  benevolent  as- 
sociations, held  to  exempt  foreign  fraternal  so- 
cieties from  the  general  insurance  laws  (Rev. 
St.  1888,  SS  5849,  5850),  relating  to  the  defense 
of  the  insured's  misrepresentations. — Kern  v. 
Supreme  Conncll,  Amencan  Legion  of  Honor 
(Mo.  Sup.)  252. 

Rev.  St.  1889,  ft  58M.  5850,  relating  to  the  de- 
fense of  misrepresentations  by  the  insured,  held 
to  apply  to  foreign  fraternal  societies.— Kern  v. 
Supreme  Council,  American  Legion  of  Houor 
(Mo.  Sup.)  252. 

A  demurrer  to  the  evidence,  in  a  «nit  on  a 
life  policy  on  the  life  of  a  married  woman  for 
the  benefit  of  the  husband,  held  not  to  raise  the 
question  of  the  husband's  right  to  be  a  benefi- 
ciary.— Kern  v.  Supreme  Council,  American  Le- 
gion of  Honor  (Mo.  Sup.)  252. 

INTENT, 

Fraudulent,  see  "Fraudulent  Conveyances,"  i  1. 

INTEREST. 

See  "Usury." 

Effect  as  to  credibility  of  witness,  see  "Witness- 
es," {  4. 

On  daim  against  a  decedent's  estate,  see  "Ex- 
ecutors and  Administrators,"  {  4, 

On  legacy,  see  "Executors  and  Administra- 
tors," S  5. 

On  taxes  collected  by  officer,  see  "Taxation," 
S  3. 

INTERLOCUTORY  INJUNCTION. 

See  "Injunction,"  ^  4. 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  1. 

INTERROGATORIES. 

To  jury,  see  "Trial,"  S  T. 

INTERSTATE  COMMERCE 

Regulation,  see  "Commerce." 

INTESTACY. 

See  "Descent  and  Distribntiou." 

INTOXICATING  LIQUORS. 

{   1.    Iiooal  eptioa. 

A  citizen  held  not  entitled  to  contest  a  local 
option  election  without  giving  the  notice  re- 
quired by  Rev.  St.  tit.  30.  c.  7.— Norton  v. 
Alexauder  (Tex.  Civ.  App.)  787. 

A  contcstee  in  a  local  option  election  contest 
does  not.  by  answering  to  the  merits,  waive 
the  right  to  insist  upon  a  dismissal  for  the  con- 
testant's failure  to  serve  the  statutory  notice. 
—Norton  v.  Alexander  (Tex.   Civ.  App.)  7b7. 

A  licensed  liquor  dealer  held  not  entitled  to 
contest  a  local  option  election  by  proceoilings  in 
equity. — Norton  v.  Alexander  (Tex.  Civ.  App.) 
787. 

§   2.     RecnlmtioBB. 

Where  an  order  prohibiting  the  sale  of  liquor 
is  vacated,  and  a  license  issued  to  defendant. 
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the  Bubfiequent  setting  aside  of  the  revocation 
inynlidates  defendant's  license. — State  v.  Do^ 
(Ark.)  867. 

Where  county  conrt  revokes  on  an  insnOI- 
cient  petition  an  order  prohibiting  the  sale  of 
intoxicating  liquor,  it  may  set  aside  such  revo- 
oatioa  dnnng  the  term  in  which  it  is  made. — 
State  ▼.  Doss  (Ark.)  867. 

§  3.     OSenaea. 

Under  Rev.  St.  1886.  {  3890.  a  person  selling 
liquor  without  compliance  with  the  statutory 
requirements,  as  employe  of  a  dealer  who  has 
not  complied  therewith,  is  subject  to  prosecu- 
tion.—State  V.  Brown  (Mo.  App.)  711. 

In  a  prosecution  for  selling  liquor  without 
filing  bond  not  to  adulterate  the  same,  under 
Rev.  St.  1899,  H  2289-2292,  mere  proof  that 
defendant  was  a  regularly  licensed  distiller 
and  had  paid  a  license  fee  to  the  United  States 
is  no  defense.— State  v.  Mieyer  (Mo.  App.)  933. 

One  cannot  avoid  a  conviction  for  selling  in- 
toxicating liquors  without  a  license  by  a  li- 
cense issued  after  the  sale.— State  v.  Brooks 
(.Mo.  App.)  033. 

A  prescription  written  for  intoxicating  liquors 
by  a  phyHician,  and  filled  by  him  as  a  druggist, 
held  no  defense  to  a  prosecution  for  the  illegal 
sale  of  the  liquor,  unless  issued  at  the  request 
of  the  purchaser. — State  v.  Hensley  (Mo.  App.) 
»64. 

A  prescription  for  liquor,  written  by  a  physi- 
cian, who  is  also  a  druggist,  after  he  has  sold 
the  liquor,  held  uo  defense  to  a  prosecution  for 
the  illegal  sale  of  the  liquor. — State  t.  Hensley 
(Mo.  App.)  «(J4. 

A  clerk  in  a  drug  store,  who,  acting  on  his 
own  initiative,  sells  liquor  unlawfully,  throws 
off  the  protection  with  which  the  law  clothes 
him  as  an  employ^,  and,  being  neither  a  drug- 
pst,  pharmacist,  nor  proprietor  of  a  drug  store, 
18  amenable  to  the  dramshop  act,  and  subject 
to  prosecution  for  violation  thereof. — State  v, 
Lucas  (Mo.  App.)  971. 

A  person  who  sells  liquor  on  Sunday  violates 
Rev.  St.  1809,  §  2243,  even  though  the  sale 
was  not  made  by  him  in  continuation  of  his 
regular  business  duriug  the  secular  days  of 
the  week. — State  v.  Lucas  (Mo.  App.)  971. 

A  person,  though  having  a  merchant's  license, 
authorizing  him  to  sell  liquors  in  quantities  of 
not  less  than  five  gallons,  may,  if  he  sells  a 
less  quantity  and  has  no  license  as  a  dramKhop 
keeper,  be  convicted  of  a  violation  of  the  dram- 
shop act  (Rev.  St.  1899,  §  2901).— State  v. 
Quinn  (Mo.  App.)  974. 

Sale  of  liquor  within  four  miles  of  a  school 
house  in  a  town  of  less  than  2.000,  which  had 
changed  its  charter  since  1899,  under  Acts 
187.^  as  amended  by  Acts  1877.  c.  121,  S  1. 
held  illegal  under  Acts  1877.  c.  23.  as  amended 
by  Acts  1887,  c.  167.  and  Acts  1899,  c.  221.- 
Brinkley  v.  State  (Tenn.)  790;  Bonner  ▼. 
Same,  Id.;  Hughes  v.  Same,  Id. 

Where,  in  a  prosecution  for  selling  liquors  on 
Sunday,  the  evidence  does  not  show  defendant 
the  owuer  or  proprietor  of  the  saloon,  u  con- 
viction will  be  set  aside.— Casey  t.  State  (Tex. 
Cr.  App.)  415. 

I   4.     Grlmliuil  proaeentlons. 

Evidence,  in  the  prosecution  of  a  druggist 
for  the  illegal  sale  of  liquor,  that  a  prescrip- 
tion was  not  issued  before  the  sale,  held  to  au- 
thorize an  instniction  as  to  defcudaut's  liabi>- 
ity  on  sale  without  a  prescription. — State  v. 
Hensley  (Mo.  App.)  964. 

In  a  prosecution  for  selling  liquor  on  Sunday, 
it  is  not  necessary  to  prove  that  the  sale  was 
made  in  pursuance  of  the  regular  btisiness  of 
the  seller.— Stole  v.  Beardcn  (Mo.  App.)  973. 

Prosecuting  one's  regular  business  on  Sun- 
day, and  selliug  liquor  on  Sunday,  are  distinct 


offenses  within  the  statute.- State  v.  Bearden 
(Mo.  App.)  973. 

Circumstantial  evidence  is  sufficient  to  sus- 
tain a  conviction  for  unlawful  sales  of  liquor. 
—State  V.  McCabe  (Mo.  App.)  973. 

Evidence  held  sufficient  to  support  convirtion 
for  unlawful  liquor  selling  on  Sunday.— State 
V.  McCtebe  (Mo.  App.)  973. 

On  prosecution  for  violation  of  local  option 
law,  order  of  commissioners'  court  declaring  re- 
sult of  election  held  properly  admitted.— Sim- 
mons V.  State  (Tex.  Cr.  App.)  502. 

Information  for  keeping  open  a  saloon  on  an 
election  daj  held  bad.— Keuter  t.  State  (Tex. 
Cr.  App.)  oOo. 

(  5.     CItU  daxnace  Imws. 

A  retail  liquor  dealer  and  the  sureties  on  his 
bund  are  liable  for  the  act  of  the  dealer's  em- 
ploy€  in  allowing  a  minor  to  enter  aud  re- 
main in  the  dealer's  place  of  business. — Man- 
ning T.  Morris  (Tex.  Civ.  App.)  906. 

INVESTMENT. 

By  trustee,  see  "Trusts,"  {  2. 

ISSUES. 

Presented  for  review  on  appeal,  see  "Appeal 
and   Error,"   •"'   "  " 
rial   by  jui 
uity,"  S  L 


rcbviiivu    xor   revitfw   ou    a] 
and   Error,"   g§  2-6. 
Trial   by  jury   of  issues   in   equity,   see   "Eq- 


JEOPARDY. 

B'ormer  jeopardy  bar  to  prosecution,  see 
"Criminal  Law,"  |  5. 

JOINDER. 

Of  offenses  in  indictment,  see  "Indictment  and 
Information,"  i  1. 

JUDGES. 

See  "Courts";   "Justices  of  the  Peace." 
Mandamus  to  compel  filing  of  conclu^ous,  see- 

"Mandamns,"  i  1. 
Remarks  in  criminal  prosecutions,  see  "Crim- 
inal Law,"  {  18. 

i   1.     8p««lal  or  ■nbatitnte  Jiidscs. 

'  One  who  was  elected  special  judge  to  try 
contested  election  cases,  after  he  had  determin- 
ed not  to  try  them,  should  have  vacated  the 
bench,  and  allowed  some  other  person  to  be 
elected  to  hear  and  determine  the  cases. — Terry 
v.  Baker  (Ky.)  258 ;    Back  v.  Same,  Id. 

I  JUDGMENT. 

i  Compromise  pending  appeal,  see  "Witnessee,"^ 

I     8  L 

I  Parol  evidence,  see  "Evidence,    (  9. 
Review,  see  "Appeal  aud  Error." 
Sales  under  judgmcut,  see  "Judicial  Sales." 

In  actiont  by  or  ago^'ii'*^  partUmlar  <Aasse8  cf 

parties. 
See  "Executors  and  Administrators,"  f  7. 

In  parUcular  cMl  actions  or  proceedtnga. 

See  "Divorce,"  {  2;  "Ejectment,"  <  3;  "Libel 
and  Slander,"  i  2;  "Partition,"  {  2;  "Quiet- 
ing Title."  i  L 

Election  contest,  see  "Elections,"  {  8. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  J  24, 

Setting  aside  fraudulent  conveyance,  se« 
"Fraudulent   Conveyances,"   (   3. 

In  criminal  protecutioM. 
Sm  "Homicide,"  |  8. 
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i  1.     ITature  and  eisantlala   ia   xeneraL 

A  personal  judgiuent  against  a  aonresident, 
based  on  service  by  publication,  is  void,  and 
will  not  support  a  sale  of  property  thereunder. 
—Kilmer  v.  Brown  (Tex.  Civ.  App.)  1090. 

R^cord  in  partition  suit  examined,  and  held 
to  suHiciently  show  that  certain  defendants 
were  only  before  the  court  as  unknown  heirs, 
and  that  they  were  nonresidents,  and  therefore 
personal  judgment  against  them  for  the  costs 
of  the  partition  was  void. — Kilmer  T.  Brown 
(Tex.  Civ.  App.)  1090. 

S  2.     Mj  dafsnlt. 

A  default  judgment,  barring  the  lien  of  a 
lien  holder;  who  had  been  ciilled  upon  to  as- 
sert his  claim  aud  had  failed  to  answer,  is 
binding  upon  him. — Delker  t.  Evans'  Adm'r 
(Ky.)  &7. 

A  default  judgment  on  a  vendor's  lien  note, 
given  on  conveyance  of  realty  with  covenant  of 
general  warrauty,  cannot  be  set  aside,  on  the 
ground  of  alleged  newly  discovered  evidence  as 
to  the  existence  of  a  cloud  on  the  title,  where  a 
superior  outstanding  title  is  not  shown. — Fitzger- 
ald v.  Oompton  (Tex.  Civ.  App.)  131. 

A  motion  to  set  aside  a  default  judgment  in  a 
suit  on  a  vendor's  lieu  note,  because  of  the  dis- 
covery of  evidence  as  to  defect  of  title,  is  in 
effect  a  motion  for  a  new  trial,  and  must  be  test- 
ed by  the  rules  applicable  thereto. — Fitzarerald 
T.  ComptoD  (Tex.  Oiv.  App.)  131. 

A  return  on  the  citation  against  an  insurance 
company  held  sufficient  to  sustain  a  default 
judgment.— Texas  Fire  Ins.  Co.  v.  Berry  (Tex. 
Civ.  App.)  790. 

{  3.    On  trial  of  Isinaa. 

In  an  action  to  recover  rent  and  for  damages 
to  rented  property,  verdict  held  to  authorize 
judgment  rendered. — Bourlier  Cornice  &  Roofing 
Co.  V.  Iioemker  (Ky.)  10. 

That  an  inquisition  in  lunacy  was  pending  for 
10  years  did  not  invalidate  the  judgment.— Hunt 
y.  Searcy  (Mo.  Sup.)  206. 

The  court  Is  not  precluded  from  considering  a 
particular  cause  assigned  in  support  of  a  motion 
in  arrest  of  judgment  bwause  such  cause  was 
not  assigned  on  a  demurrer  previously  interpos- 
ed.—Hydea  Ferry  Turnpike  Co.  v.  Yates  (Tenn.) 
69. 

Where  the  Jury  are  directed,  if  they  find  for 
plaintiff,  to  authorize  foreclosure  of  a  lien,  and 
they  omit  from  their  verdict  any  reference  to  the 
lien,  the  court  cannot  enter  judgment  foreclosing 
the  lien. — Ablowich  v.  Greenville  Nat.  Bank 
(Tex.  Sup.)  79. 

I  4.     Entry,  reoerd,   and  dookettng. 

A  probate  order  held  void  under  Rev.  St.  art 
1853.— Wheder  v.  Duke  (Tex.  av.  App.)  900. 

Evidence  held  insufficient  to  justify  the  entry 
of  a  probate  order  nunc  pro  tunc,  as  failing  to 
show  any  entry  of  such  order  on  any  book  or 
record  required  by  law  to  be  kept. — Wheeler  r. 
Duke  (Tex.  Civ.  App.)  900. 

{  S.    Amandntent,    oorreotlon,    and    re- 
Tiew  in  same  oonrt. 

An  order  dismissing  an  action  held  properly 
set  aside  as  a  clerical  misprision  after  the  ex- 
piration of  three  years. — Boro  v.  Holtzbauer 
(Ky.)  30. 

EJntry  on  trial  docket  held  to  justify  a  subse- 
quent amendment  nunc  pro  tunc— Tillman  v. 
Peoples  (Tex.  Civ.  App.)  201. 

S   6.    Opening  or  Taoatlng. 

Where  a  motion  for  a  new  trial  Of  an  equi- 
table action  in  a  court  of  coutinuons  session 
was  mode  within  15  days  after  the  judgment 
was  rendered,  the  court  had  power,  pending 
that  motion,  to  set  aside  the  judgment,  though 
more  than  (iU  days  had  elapsed  since  it  was 


rendered.— Trapp  ▼.  Aldridge  (Ky.)  SBi;    Ald- 
ijdge  v.  Trapp,  Id. 

If  the  rendition  of  judgment  after  entry  of 
a  continuance  was  a  clerical  misprision,  a  mo- 
tion to  set  it  aside  on  that  ground,  wliicli  waj 
not  made  until  the  second  term  after  its  rendi- 
tion, came  too  late.— Delker  t.  Evans'  Adm'r 
(Ky.)  837. 

(  7.    Ef  nitaMe  reUef . 

A  bill  IU  equity  to  set  a  Judgment  aside  held 
not  a  showing  of  freedom  from  neglij^enoe  in 
failing  to  appeal  or  commence  legal  proc«txi- 
ings  to  set  tne  judgment  aside,  which  would 
authorize  the  relief. — Bergstrom  r.  Kiel  (Ttx. 
Oiv.  App.)  781. 

A  judgment  against  a  husband,  wife,  and 
third  {>erson,  decreeing  the  husband  to  be  a 
suret.v  of  the  latter,  held,  in  a  suit  to  set  the 
judgment  aside,  not  to  show  that  the  debt  was 
one  not  authorizing  a  judgment  binding  on  the 
separate  property  of  the  wifa — Bergstrom  v. 
Kiel  (Tex.  Civ.  App.)  781. 

I  8.     OoUateral  attaek. 

A  judgment  cannot  be  collaterally  attacked  by 
the  parties  on  the  ground  that  it  ia  erroneous. — 
Bedford  v.  Sykes  (Mo.  Sup.)  560. 

In  trespass  to  try  title,  the  defendants  hrU 
precluded  from  attacking  for  lack  of  jurisdiction 
a  judgment  nnder  which  plaintiffs  claimed  title. 
—Barrett  v.  Eastham  (Tex.  Civ.  Aw).)  198. 

A  judgment  of  a  district  court  of  one  county 
in  a  foreclosure  held  not  subject  to  attack  for 
fraud  in  a  district  court  of  another  county. — 
W.  C.  Belcher  Land  Mortg.  Co.  v.  Bash  (Tex. 
tSv.  App.)  444. 

A  bill  of  review,  authorized  by  Rev.  St.  lS9o. 
art.  2T99,  to  review  a  claim  allowed  by  a 
guardian,  held  a  direct,  and  not  a  collateral,  at- 
tack.— De  O>rdora  ▼.  Rodgers  (Tex.  Civ.  App.) 
1042. 

I  9.     Mercer  and  bar  of  oanses  of  notion 
and  defenses. 

A  judgment  dismissing  a  petition  because  of 
its  insufficiency  is  not  a  bar  to  a  subsequent 
action  upon  a  good  petition.— Potter  v.  Benge 
(Ky.)  1005. 

f  lO.  ConelnslTsness  of  adjmdieatlom. 

In  an  action  to  sell  real  estate  for  reinvest- 
ment, the  court  had  jurisdiction  to  adjudge  that 
the  purchaser  at  decretal  sale  had  fully  dischar- 
ged his  sale  bonds,  and  that  judgment,  not  h^ir- 
iug  been  vacated  or  reversed,  is  a  conclusive  d*^ 
termination  of  that  question. — Reed  ▼.  Bryant 
(Ky.)  42. 

In  partition,  nnder  Rev.  St.  1899.  {S  437:V- 
4378,  4389,  4416-^b421,  court  held  to  have  no  ju- 
risdiction to  determine  validity  of  a  deed  of 
trust  on  an  undivided  share  of  the  land  executed 
by  a  married  woman  as  surety  for  her  husband, 
and  its  judgment  is  not  res  judicata. — ^Bark- 
hoefer  v.  Barkhoefer  (Mo.  App.)  674. 

Decree  in  suit  by  assignee  of  life  policy  pay- 
able to  estate  of  insolvent  against  insured's 
administrator  held  not  res  judicata  as  to  rights 
of  creditors. — Walter  v.  Hartman  (Tonn.)  47ti. 

S  11.   FaTmentt  satisfaetlooB,  merser,  and 
disokarce. 

Where  plaintiff,  who  has  assigned  an  interest 
in  any  judgment  which  may  be  recovered  in  a 
suit,  settles  the  suit,  but  the  court  is  not  in- 
formed thereof,  and  judgment  goes  against  the 
defendant,  plaintiff's  interest  in  the  judgment 
will  be  sntisfitd  on  motion.- Texas  Cent.  R.  Co. 
v.  Andrews  (Tex.  Oiv.  App.)  9'23. 

JUDICIAL  SALES. 

Of  property  of  decedent,   see  "Executors   and 

Administrators,"    §    6. 
Of    property    of    infant,    see   "Guardian     and 

Ward,"  {  3. 
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On  execution,  see  "Execation,"  §  6. 
On   settiufc   aside   fraudaleot   conTejrance,   Me 
"Fraudulent  ConTeyancee,"  |  3. 

An  erroi  In  a  jndgment  for  the  sale  of  laud 
is  not  groand  for  setting  aside  the  sale  made 
thereunder;  and  therefore,  where  no  other 
gronnd  is  relied  on.  a  judgment  confirming  the 
sale  Trill  be  affirmed,  though  the  judgment  under 
^vhioh  the  sale  was  made  be  reversed. — Xalbott 
T.  CampbeU  (Ky.)  63. 

JURISDICTION. 

Amount  in  controrersy,  see  "Appeal  and  Er- 
ror," {  1;    "Courts,"  »  3-6. 

JurUdictUm  oTparMcutor  aelions  or  proeeeHngt, 

Criminal  prosecutions,  see  "Criminal  Law,"  {  4. 

Kleotion  contest,  see  "Elections,"  {  3. 

Of  probate  court  over  equitable  set-offs  in  pro- 
ceedings to  settle  estates  of  deceased  persons, 
see  "Executors  and  Administrators,"  i  4. 

Kelit'f  against  judgment,  see  "Judgment/'  i  7. 

To  grant  letters  of  admmistration,  see  "Execu- 
tors and  Administrators,"  {  2. 

To  restrain  execution,  sec  "Execution,"  (  4. 

Special  JurUdictlonM. 
Appellate   jurisdiction,    see    "Appeal    and    E!r- 

ror,"  {  1;    "Criminal  Law,"  §  27. 
Justices'  courts  in  civil  cases,  see  "Justices  of 

the  I'eace,"  f  1. 
Tarticular  courts,  see  "Courts." 

JURY. 

See  "Grand  Jury." 

Cuiitody  and  conduct,  see  "Criminal  Law,"  I 

24;    "Trial,"   i   ft. 
Discrimiuatiou  in  drawing  jury,  see  "Constitu- 
tional Law,"  {  5. 
Instructions  in  civil  actions,  see  "Trial,"  {  6. 
lustruotious     in     criminal     prosecutions,     see 

"Criminal  Law,"  S  22. 
Questions  for  jury  in  civil  actions,  see  "Trial," 

§  4. 
QueHtious  for  jury  in  criminal  prosecutions,  see 

"Criminal  Law,"  «  21. 
Taking  case  or  question  from  jury  at  trial,  see 

"Trial,"  §  4. 
Trial  by  jury  of  issues  in  equity,  see  "Equity," 

S  1. 
Verdict  in  civil  actions,  see  "Trial,"  g  7. 
Verdict  in  criminal  prosecutions,  see  "CrimiDal 

Law,"  S  26. 

I    1.     Bisht  to  trial  b7  ivrj. 

Under  Rev.  St.  1889,  H  6iM9.  5850,  relating 
to  the  defense  of  misrepresentations  made  hy 
the  insured,  an  answer  in  a  suit  on  a  life  policy, 
alleging  fraudulent  representations  made  by  the 
iiii<iired,  held  not  to  convert  the  suit  into  one  in 
equity. — Ivern  v.  Supreme  Council,  American  le- 
gion of  Honor  (Mo.  Sup.)  252. 

Ordinauce  allowing  jury  trial  in  prosecution 
for  violation  of  municipal  regulation  does  not 
avail  one  not  depositing  jury  fee  as  required 
thereby. — Delaney  v.  Police  Court  of  Kansas 
City  (Mo.  Sup.)  589. 

Kev.  Ord.  Kansas  City  1888.  ff  891,  892,  per- 
mitting jury  trial  before  police  court  for  vio- 
Intion  of  municipal  re^rnlation,  held  repealed  by 
IJev.  Ord.  IWW.J  1274.— Delaney  v.  Police 
Court  of  Kansas  Uty  (Mo.  Sup.)  589. 

No  constitutional  provision  gives  right  of  trial 
by  jnry  in  prosecution  for  violation  of  a  mnnici- 
pal  police  regulation,  which  is  not  a  matter  em- 
l>raced  in  the  criminal  statutes. — Delanoy  v.  Po- 
lice Court  of  Kansas  ('ity  (>fo.  Sup.)  589. 

Rev.  Ord.  Kansas  City  1898.  {  «i>9.  held  not 
to  authorize  jury  trial  before  the  police  court. — 
I>elaney  v.  Police  Court  of  Kansas  City  (Mo. 
Sup.)  .-)8S). 
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I  Const.  1870,  art  2,  H  22,  '28,  30,  held  to  secure 
.  to  the  accused  the  right  to  trial  by  jury  only  as 
it  existed  at  common  law,  and  heuce  not  to  in- 
I  validate  Rev.  St.  1899,  {  1838,  because  it  per- 
mits the  court,  instead  of  the  jnry,  to  assess  the 
punishment  for  its  violation.— State  t.  Uamey 
(Mo.  Sup.)  620. 

Const,  art.  2,  $  28,  guarantying  the  right  of 
trial  by  jury,  requires  unanimity  in  verdicts, 
and  a  verdict  by  a  majority  is  ineffectual. — 
Girdner  v.  Bryan  (Mo.  App.)  689.^ 

A  verdict  by  a  jury,  three-fourths  concurring, 
rendered  December  13,  1900,  held  not  aided  by 
the  constitutional  amendment  adopted  at  the 
general  November  election  of  that  year,  but 
not  becoming  operative  until  December  19th. 
--Girdner  v.  Bryan  (Mo.  App.)  099. 

{  2.    SnauaoBlac,  atteBdAaee,  dlacluurc*, 
•ad  ooaipenBatlon. 

Refusal  to  quash  panel  in  capital  case  having 
less  than  47  men,  15  for  peremptory  challenges 
by  state,  20  for  defendant's  challenges,  and  12 
for  the  traverse  jury,  held  ground  for  new  trial. 
—State  V.  May  (Mo.  Sup.)  5m. 

Where  there  were  two  men  of  the  same  name, 
each  being  a  competent  juror,  and  after  one 
was  subpoenaed  by  agreement  between  them 
the  other  attended  court,  was  accepted,  and 
sat  on  the  trial  of  defendant  for  murder,  the 
change  not  being  discovered  until  after  the 
trial,  there  was  no  error  of  which  defendant 
can  complain.— Morgan  v.  State  (Tex.  Cr.  App.) 
420. 

Since  the  enactment  of  article  649,  Code  Cr. 
Proc.,  it  is  error  to  require  a  defendant  to  use 
the  jury  for  the  week  after  the  exhaustion  of 
the  special  venire.— Bates  v.  State  (Tex.  Cr. 
App.)  504. 

I   3.     OoBspeteBey  of  Jarors,  ehallenses, 
and  obJeetloBB. 

The  number  of  challenges  in  a  capital  case, 
uuder  Rev.  St.  1890,  g  2621,  held  to  depend  on 
whether  the  trial  is  in  a  city  having  1U0,0U0  in- 
habitants, without  regard  to  where  the  crime 
was  committed. — State  v.  May.  (Mo.  Sup.)  506. 

Where,  on  a  prosecution  for  murder,  the  at- 
torney general  asked  a  juror  on  his  voir  dire, 
in  the  presence  of  other  selected  jurymen,  wheth- 
er he  had  scruples  against  hanging  a  man  for 
murder,  and  if  he  believed  the  law  wrong,  a 
contention  that  the  questions  were  prejudicially 
erroneous,  because  of  the  assumption  of  guilt, 
was  without  merit.— Bay  v.  State  (Teun.)  563. 

Challenge  for  cause  against  juror  held  prop- 
erly overruled.— Hubbard  v.  State  (Tex.  Cr. 
App.)  413. 

JUSTICES  OF  THE  PEACE. 

i    1.    Oivll  JnrisdletioB  wad  aatborlty. 

The  pleadings  in  an  action  in  justice's  court 
for  a  certain  claim,  and  to  foreclose  a  mort- 
gage, in  which  defendant  sets  up  a  counter- 
claim, held  to  show  an  amount  in  controversy 
not  beyond  the  jurisdiction  of  the  court.— 
Rhodes  Haverty  Furniture  Co.  v.  Henry  (Tex. 
Civ.  App.)  340. 

In  an  action  before  justice's  court  by  the 
purchaser  of  chattels  against  the  seller  to  re- 
cover possessioUj  the  value  of  the  chattels  de- 
termines the  jurisdiction.— Houston  Ice  & 
Brewing  Co.  v.  North  Galveston  Imp.  Co.  (Tex. 
Civ.  App.)  1079. 

The  justice's  jurisdiction  in  an  action  to  re~ 
cover  chattels  will  be  determined  by  the  value 
placed  on  the  chattels  by  plaintiff,  unless  fraud- 
ulently understated  to  give  jurisdiction.— Hous- 
ton Ice  &  Brewing  Co.  v.  North  Galveston  Imp. 
Co.  (Tex.  Civ.  App.)  1079. 

If  there  is  reasonable  doubt  as  to  the  value 
of  chattels,  in  an  action  to  recover  their  pea- 
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session,  jurisdictiuu  should  be  entertained  by 
tlie  justice.— Houston  Ice  &  Brewing  Co.  ▼. 
Nortli  GalTeston  Imp.  Co.  (Tex.  Civ.  App.) 
1079. 

{   2.    Frooednre  In  oivll  eases. 

Where  all  the  parties  to  an  attachment  in 
justice  court  appeared,  the  question  of  the  jus- 
tice's jurisdiction  of  their  persous  held  waived, 
rendering  the  failure  of  the  record  to  show  ju- 
risdiction within  Rev.  St.  1899,  {  3840,  imma- 
terial.—Miller-Arthnr  Drug  Co.  V.  Curtis  (Mo. 
App.)  712. 

A  levy  and  sale  of  real  estate  under  an  alias 
execution  issued  by  a  justice  of  the  peace  held 
void.— Crabtree  v.  Bank  of  Winchester  (Tenn.> 
797. 

i  3.    Review  of  proeeedinss. 

Facts  ik«I<i  to  show  no  waiver  of  notice  of 
appeal  required  by  Hev.  St.  1899,  g  4074,  and 
hence  appeal  properly  dismissed  under  section 
4076.— Pattison  v.  Missouri,  K.  &  T.  By.  Co. 
(Mo.  App.)  7M. 

Under  Rev.  St  1899,  H  8835,  4060,  the  BHng 
of  an  affidavit  and  bond  for  appeal  from  a  de- 
fault judgment  in  justice  court  cures  a  service 
of  summons  though  it  is  of  so  defective  a 
character  as  not  to  give  jurisdiction  of  de- 
fendant-Winer V.  Maness  (Mo.  App.)  966. 

The  action  of  a  justice  in  granting  a  motion 
to  set  aside  a  part  of  the  judgment  held  to  set 
the  entire  judgment  aside.— Walker  v.  Mears 
(Tex.  Civ.  App.)  167. 

Where  a  cause  is  decided  by  a  justice  of  the 
peace  on  conflicting  evidence,  there  cannot  be 
a  review  by  certiorari.- Clevenger  v.  Murray 
(Tex.  Civ.  App.)  469. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide,"  S  3. 

KNOWLEDGE. 

Effect  of  ignorance  of  cause  on  limitation,  see 
"I>imitatioo  of  Actions,"  g  2. 

LACHES. 

See  "Quieting  Title,"  S  1. 

LANDLORD  AND  TENANT. 

Mining  leases,  see  "Mines  and  Minerals,"  f  1. 
Parol  evidence  of  lease,  see  "Evidence,"  g  d. 
Requirements  of  statute  of  frauds  as  to  leases, 
see  "Frauds,  Statute  of,"  g  1. 

g  1.     Terms  tor  years. 

An  assignment  of  lease  held  not  void,  under 
Rev.  St.  1899,  owing  to  acts  of  landlord  having 
validated  the  assignment.— B.  Roth  Tool  Co.  v. 
Champ  Spring  Co.  (Mo.  App.)  967. 

A  covenant  in  the  lease  held  to  have  passed 
to  the  assignee.— B.  Roth  Tool  Co.  v.  Champ 
Spring  Co.  (Mo.  App.)  0«7. 

Letter  written  by  a  landlord  to  an  assignee 
of  lease  held  a  written  acceptance  of  the  as- 
signee as  tenant,  within  Rev.  St.  1899,  g  3415. 
— B.  Roth  Tool  Co.  V.  Luamp  Spring  Co,  (Mo. 
App.)  967. 

A  lease  for  less  than  two  years  at  the  option 
of  the  parties  is  within  Rev.  St.  1899,  g  4107. 
— B.  Hoth  Tool  Co.  V.  Champ  Spring  C?o.  (Mo. 
App.)  967. 

I  S.     Tensnoles  from  yemr  to  year  and 
montb  to  montn. 

A  lease  held  not  void  for  uncertainty,  so  as 
to  create  a  tenrtucy  from  month  to  month. — 
H.  Roth  Tool  Co.  V.  Oliamp  Spring  Co.  (Mo. 
App.)  907 


g  3.     Tenaneles   *i  will   and   at   mrnWet- 
anoe. 

A  lease  held  to  create  substantial  tenanc.r 
at  will  after  first  year.— B.  Roth  Tool  Co.  t. 
Champ  Spring  Co.  (Mo.  App.)  967. 

The  statute  providing  that  a  tenancy  at  will 
may  be  terminated  by  30  days'  notice  does  not 
control,  where  the  parties  have  stipulated  a. 
writing  for  a  longer  time. — B.  Both  Tool  Co. 
V.  Champ  Spring  Co.  (Mo.  App.)  967. 

g  d.    Bent  and  adTaneea. 

A  lessee  held  liable  to  pay  as  an  original  les.s<» 
rent  and  taxes,  notwithstanding  his  aasignmeLi 
to  his  co4essee,  and  not  to  be  entitled  to  a  set-r>S 
afcainst  such  liability. — Hollidny  v.  Nolan  (Mu. 
App.)  663. 

LANDS. 

See  "Public  Lands." 

URCENY. 

See  "Receiving  Stolen  Goods";    "Robbery." 

i    1.     Froseontion  and  pnnlak.ment. 

Evidence  in  a  prosecution  for  theft  hetd  saiS- 
cient  to  sustain  a  conviction. — Stewart  v.  State 
(Tex.  O.  App.)  107. 

Testimony  as  to  a  certain  transaction  betwwB 
accused  and  the  owner  of  the  stolen  money  held 
admissible.- Brown  v.  State  (Tex.  Cr.  App.' 
112. 

Admission  of  prosecutor's  testimony  that  ac- 
cused, while  under  arrest,  handed  him  the  mon!? 
stolen,  held  not  error. — Brown  v.  State  (Tex.  Cr. 
App.)  112. 

Upon  a  prosecution  for  theft,  if  the  jiiry  ha»» 
a  reasonanle  doubt  as  to  whether  defendant 
believed  he  had  a  rieht  to  take  the  prop^^rty. 
they  mnst  acquit.— Reese  v.  State  (Tex.  Cr. 
App.)  326. 

Instruction  relative  to  jorisdiction  of  the  of- 
fense held  improperly  refused  in  a  pcosecuti<'D 
for  theft  of  a  beef.— Steed  v.  State  (Tei.  Ct. 
App.)  328. 

Instruction  as  to  the  effect  of  accused's  own- 
ership or  supposed  ownership  of  the  propen.v 
alleged  to  have  been  stolen  liHd  improperly  >- 
fused  in  a  prosecution  for  the  theft  of  a  beef. 
—Steed  V.  State  (Tex.  Or.  App.)  328. 

Instruction  as  to  the  connection  of  accuse! 
with  the  alleged  offense  held  improperly  re- 
fused in  a  prosecution  for  the  theft  of  a  be<?f. 
—Steed  V.  State  (Tex.  Cr.  App.)  328. 

Instruction  that  there  could  be  no  convirtint! 
in  a  prosecution  for  the  theft  of  a  beef,  if  th" 
person  who  actually  took  the  animal  believed  it 
to  be  his.  held  impronerly  refused. — Steed  t. 
State  (Tex.  Cr.  App.)  328. 

Evidence  in  a  prosecution  for  the  theft  of  2 
beef  held  admissible  for  the  purpose  of  identify- 
ing the  auimal  alleged  to  have  been  stii:*ii 
—Steed  V.  State  (Tex.  Cr.  App.)  328. 

Record  of  a  cattle  brand  held  too  indefinit-' 
under  Sayles'  Rev.  Civ.  St.  art.  4556,  to  be  ai 
missible  in  evidence  in  a  prosecution   for  tti- 
theft  of  a  beef.— Steed  v.  State  (Tex.  Or.  Api 
328. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  and  Errvr" 
g23. 

LEASES. 

See  "Landlord  and  Tenant." 

Of  school  lauds,  see  "Public  Lands."  |  Z 

Parol  evidence,  see  "Evidence,"  (  3. 


LEGACIES. 


See  "Wills." 
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''  .   LEGISLATIVE  POWER. 

Se«  "Constltntional  Law,"  1 1. 

LETTERS. 

Admissibility  as  evidence,  see  "Homicide,"  |  5. 
Parol  evidence,  see  "Evidence,"  {  3. 

LEVY. 

Of  attachment,  see  "Attachment,"  I  1. 
Of  execution,  see  "Execution,"  |  3. 

LIBEL  AND  SLANDER. 

S   1.    Word*    and    *et*    aetlenable,  and 
UabiUty   therefor. 

Where  words  spoken  are  actionable  per  se,  nc 
inqniry  should  be  permitted  as  to  defendant's 
motive  in  speaking  the  wwrds.— Nicholson  v. 
Merritt  <K.v.)  5. 

(   2.     Actl*BS. 

dr  In  an  action  for  speaking  words  importing  that 

plaintiff,  an  unmarried  woman,  has  given  birth 
to  a  child,  an  answer  denyiug  that  defendant 
spoke  the  words  and  that  plaintiff  was  unmar- 
ried placed  the  burden  of  proof  upon  plaintiS.— 
Nicholson  v.  Merritt  (Ky.)  5. 

It  was  error  in  a  slander  case,  where  the  slan- 
■der  was  actionable  per  se,  to  instruct  that  the 
jury  were  anthoriced  to  award  punitive  damages 
only  in  the  event  they  believed  that  defendant 
was  actuated  by  malice  in  fact— Nicholson  v. 
Merritt  (Ky,)  5. 

It  was  error  in  a  slander  case  to  instruct  that 
the  jnry  might  give  nominal  damages  only,  if 
they  believed  that  defendant  did  not  originate 
the  slander,  but  without  malice  merely  repeated 
it.  and  that  plaintiff  was  in  no  manner  injured 
thereby.— Nicholson  v.  Merritt  (Ky.)  6. 

Instruction  in  slander  case  as  to  compensatory 
damages  for  Rhame.  disgrace,  etc.,  Kdd  error.— 
-        Nicholson  v.  Merritt  (Ky.)  6. 

LICENSES. 

For  mining,  see  "Mines  and  Minerals,"  f  1. 
Injuries  to  licensees,  see  "Railroads,"  {  5. 
Of   liqnor   seller,    see    "Intoxicating   Liquors," 
§3. 

S    1.    For  oeonpatloas  and  prlvlleces. 

As  the  assignment  by  city  employes  of  their 
salary  is  contrary  to  public  policy,  the  city  can- 
not require  a  license  for  carrying  on  the  busi- 
ness of  buying  such  claims. — Bitzer  t.  Buckley 
^Ky.)825. 

A  dty  held  not  to  have  power,  under  Acts 
18i^,  p.  80,  (  107,  to  impose  a  license  tax  on 
agents  of  local  steam  laundries. — City  of  Inde- 
pendence y.  Cleveland  (Mo.  Sup.)  216. 

St.  Joseph  City  Charter  (section  5508.  subd. 
17,  Rev.  St.  1809)  held  to  authorize  ordinance 
requiring  a  license  for  a  lauudry. — CXty  of  St. 
Joseph  y.  Lung  (Mo.  App.)  687. 

LIENS. 

>;       JAent  acquired  by  particular  remedie*  or  pro- 
>  .  ceedings. 

See  "Execution,"  §  3. 

ParUeular  classea  of  lient. 
See  "Mechanics'  Liens." 
Of  agent,  see  "Principal  and  Agent,"  J  1. 
Of  attorney,  sec  "Attorney  and  Client,"  |  Z, 
Mortgage,  see  "MortRages,"  {  2. 
On  railroad,  see  "Railroads,"  |  3. 
Vendor's  lien  on  lands  sold,  see  "Vendor  and 
Pnrdiaser,"  8|  5,  6. 


LIFE  ESTATES. 

See  "Curtesy";   "Dower," 

Right  of  lessee  to  compensation  for  improve- 
ments, where  it  eutered  upon  land  and  opened  a 
gas  well  under  an  honest  mistake  as  to  the  pow- 
er of  the  lessor  to  make  the  lease. — Gerkins  v. 
Kentucky  Salt  Oo.  (Ky.)  821. 

In  determining  whether  the  lessee  had  been 
compensated  for  its  improvements  on  leased 
land,  held  proper  to  cousider  the  amount  it  had 
actually  received  for  gas  takeu  from  the  well  it 
dug.— Gerkins  v.  Kentucky  Salt  Oo.  (Ky.)  821. 

In  determining  the  compensation  which  the 
lessee  must  make  for  th£  use  of  a  gas  well,  the 
actual  value  of  the  gas  is  to  be  considered,  and 
not  the  amount  for  which  it  sold. — Gerkins  v. 
Kentucky  Salt  Oo.  (Ky.)  821. 

A  life  tenant  has  no  ri^ht  to  sell  timber  on 
the  land,  and  one  acquiring  it  from  the  pur- 
chaser with  notice  is  liable  to  the  remainder- 
men for  the  value  thereof  as  of  the  date  and 
place  of  conversion. — Bergen  &  Meehan  Oo.  ▼. 
Sears  (Ky.)  1002. 

LIFE  INSURANCE. 

See  "Insurance,"  f  4. 

LIMITATION  OF  ACTIONS. 

See  "Adverse  Possession." 

To  try  tax  title,  see  "Taxation,"  |  S. 

f    1.    Statute*  of  limitation. 

The  ten-year  statute  of  limitations  a[>pUca- 
ble  to  actions  for  relief  from  fraud  or  mistake 
held  not  to  operate  to  perfect  the  title  of  the 
grantee  in  a  voluntary  conveyance  who  has 
never  been  in  posaeaBion.— Sewell  t.  Nelson 
(Ky.)  985. 

Limitations  apfilicable  to  actions  for  relief 
from  fraud  or  mistake  do  not  operate  to  per- 
fect the  title  of  the  grantee  in  a  fraudulent 
conveyance  who  has  never  been  in  possession. 
—Potter  v.  Benge  (Ky.)  1005. 

An  action  against  the  priucipal  and  sureties 
en  a  contractor's  bond  is  governed  by  Rev.  St. 
1899,  §  4272,  requiring  an  action  on  a  writ- 
ing for  the  payment  of  money  to  be  brought  in 
10  years,  though  the  promise  to  pay  is  collat- 
eral and  indirect.— Miner  y.  Howard  (Mo.  App.) 
(S)2. 

The  fact  that  the  sum  to  be  paid  is  unascer- 
tained and  not  inserted  in  a  contractor's  bond 
dues  not  take  it  out  of  the  operation  of  Rev. 
St.  1899,  i  4272.— Miner  y.  Howard  (Mo.  App.) 
092. 

An  action  on  a  contractor's  bond  conditioned 
for  the  payment  of  laborers  and  material  men 
is  not  barred  in  five  years  by  Rev.  St.  1899, 
{  4273.— Miner  v.  Howard  (Mo.  App.)  602. 

Where  a  decedent's  alleged  indebtedness  to  a 
surviving  partner  for  payments  by  him  are 
barred,  such  surviving  partner.  In  settlement 
of  the  partnership  estate,  cannot  retain  a  fund 
against  the  decedent's  heirs  as  in  partial  settle- 
ment of  such  indebtedness.- Cogswell's  Heirs 
V.  Freudenau  (Mo.  App.)  744. 

The  four-year  limitation  does  not  apply  to  an 
action  by  a  corporation  to  recover  land  conveyed 
by  its  president,  who  had  no  authority  to  make 
such  conveyance. — Aransas  Pass  Harbor  Oo.  v. 
First  Nat  Bank  (Tex.  Civ.  App.)  906. 

i  2.    Oempntatlon  of  period  of  limlta* 
tion. 

A  parol  purchaser's  right  to  recover  purchase 
money  does  not  accrue  until  the  vendor  has  re- 
fused to  carry  out  the  contract,  and  is  not  barred 
until  five  years  from  that  time.— Lyttle  v.  Da- 
vidson (Ky.)  U. 
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An  action  to  set  aside  e  deed  procared  by 
fraud  hetd  not  barred  hj  HmitationB,  where  it 
was  brought  within  five  years  fr«in  the  time 
that  the  grantor  discovered  the  fraud. — Potter 
V.  Benge  (Ky.)  1005. 

Limitations  do  not  begin  to  mn  against  nn 
action  on  a  title  guaranty  policy  till  insured  is 
evicted  by  the  holder  of  a  superior  title,  though 
the  mortgage  under  which  he  is  evicted  was  iu 
existence  when  the  title  was  guarantied. — ^Pur- 
r-ell  V.  Laud  Title  Guarantee  Co.  (Mo.  App.) 
726. 

Where  plaintiffs'  father  died,  leaving  commu- 
nity personalty  of  which  their  mother  had  pos- 
ROR.iion  until  her  death,  when  her  second  hus- 
band took  possession,  plaintiffs  could  not  recover 
the  value  of  such  property  unless  they  sued 
within  two  years  after  knowledge  of  their  rights. 
— (Jerfers  v.  Mecke  (Tei.  Civ.  App.)  144. 

An  amendment  of  the  petition  in  a  damage 
suit,  after  a  Judgment  thereiu  had  beeu  reversed 
nn  account  of  misjoinder  of  defendants,  by  leav- 
ing out  the  wrongfully  Joined  defendant,  held 
not  to  constitute  a  new  cause  of  action,  so  as  to 
make  the  statute  of  limitation  apply.— Texas 
Midland  R.  R.  v.  Cardwell  (Tex.  Qv.  App.)  167. 

Where  plaintiff's  husband,  acting  under  her 
power  of  attorney,  sold  and  conveyed  her  land  in 
1872,  and  died  in  188»,  and  she  did  not  sue  to 
recover  the  land  from  such  purchaser,  who  had 
bad  continual  possessiou,  until  four  years  -altPr 
the  act  of  IwS  made  limitations  applicablt>  to 
married  women,  her  action  was  barred. — Wil' 
liams  V.  Bradley  (Tex.  Civ.  App.)  170. 

One  is  "a  person  in  prison,"  within  the  statute 
of  limitations,  where  under  arrest  and  in  custody 
of  the  sheriff.— L«sater  v.  Waites  (Tex.  Civ. 
App.)  518. 

§  3.    Operation    and    eCeet    of    hmr    by 
Umltailoii. 

When  obligations  which  are  a  lien  on  a  home- 
stead are  included  in  a  trust  deed  on  the 
homestead  and  other  property,  under  which  the 
property  is  sold,  but  the  sale  is  invalid  as  to 
the  homestead,  the  claim  of  the  purchaser  by 
subrogation  to  enforce  the  valid  lien  against 
the  homestead  accrues  with  the  maturity  of 
the  trust  deed,  and  is  barred  in  four  years 
thereafter.— Hiilyer  v.  Weatfall  (Tex.  Civ. 
App.)  1045. 

{  4.    Pleadinc,   evldeitoe,   trial,   and   r«- 
Tlew. 

In  an  action  by  heirs  to  recover  community 
personal  property  left  by  their  father,  a  decree 
of  partition  of  the  community  lands  held  com- 
petent evidence  on  the  issue  as  to  whether  they 
had  notice  of  the  existence  of  such  personal 
property.— Qerfers  v.  Mecke  (Tex.  Oiv.  App.) 
144. 

An  action  by  children  to  recover  the  value  of 
personal  community  property  left  by  their  father 
in  1878  held  barred  by  laches.— Gerfers  v.  Mecke 
(Tex.  Civ.  App.)  144. 

An  instruction,  in  an  action  to  recover  com- 
munity personal  property,  that  the  filing  of  the 
inventory  was  not  notice  to  plaintiffs  of  their 
rights  therein,  was  properly  refused. — Gerfers  v. 
Mecke  (Tex.  dr.  App.)  144. 

LIQUIDATED  DAMAGES. 

See  "Damages,"  {  2. 

LIQUOR  SELLING. 

See  "Intoxicating  Liquors." 

LIVE  STOCK. 

Carriage  of.  see  "Carriers,"  J  2. 
Injuries  from  operation  of  railroads,  see  "Kail- 
roads,"  §  8. 


LOAN  COMPANIES. 

See  "Building  and  Loan  Associations.*' 

LOANS. 

Recovery  of  money  loaned,  see  "Money  LeDt.** 

LOCAL  ACTIONS. 

See  "Venue,"  {  1. 

LOCAL  LAWS. 

See  "Statutes,"  f  1. 


LOCAL  OPTION. 

toxicating  liquors,  set 
."  I  1. 

LOGS  AND  LOGGING. 


Traffic  in  intoxicating  liquors,  see  "latoxirat- 
ing  Liquors,"  |  1. 


Liability  for  taxes  as  manufactured   produce. 
see  "Taxation,"  1 1. 

LUNATICS. 

See  "Insane  Persons." 

MALICE 

See  "Malicious  Prosecution,"  i  S. 


MALICIOUS  PROSECUTION. 


1 1. 


oommeiioeBieiit 


Nature      and 
preseentlon. 

The  defendant,  who  procured  the  arrest  cf 
plaintiff  under  a  void  warrant,  will  not  be  hean*. 
to  question  the  jurisdiction  of  the  conrt  issniui: 
the  warrant.— ^tubbs  v.  MulhoUand  (Mo.  Snp.> 
660. 

The  invalidity  of  a  warrant  or  the  want  o{ 
jnrisdictiou  of  the  court  issuing  it  does  not  cor- 
stitnte  defenses  to  a  malicious  prosecution  suit 
based  thereon.— Stubbs  v,  MulhoUand  (Mo.  Sup.i 
650. 

§  2.    Want  of  nrobaUe  oanae. 

A  person  accepting  the  services  of  another  iu 
instituting  a  criminal  prosecution  held  estoppttl. 
in  a  malicions  prosecution  case,  from  denyini; 
tliat  the  latter  was  his  agent. — Stubbs  ▼.  Mul- 
hoUand (Mo.  Snp.)  660. 

The  defendant  in  a  malicious  prosecution  case 
is  chargeable  with  having  ail  the  knowledge  of 
the  facts  which  he  could  have  learned  by  due 
diligence.— Stubbs  y.  MulhoUand  (Mo.  Sop.)  65>i. 

Where  a  person  commencing  a  criminal  prose- 
cution is  negUgent  in  aacertainiup  the  Caets  as 
to  the  guilt  of  accused,  and  the  identity  of  de- 
fendant is  the  sole  qnestiou,  the  fact  that  hf 
acted  on  the  advice  of  counsel  is  not  a  defense 
to  a  malicious  prosecution  suit— Stubba  v.  Mul- 
hoUand (Mo.  Sup.)  660. 

The  mere  fact  that  a  duly  Uc«ised  attomij- 
is  consulted  before  commencing  a  criminal  pros-  - 
cutioii  held  not  a  defense  to  a  maUcious  prosern- 
tion  suit,  where  it  is  not  shown  that  the  attorn^ 
w.ns  considered  competent. — Stubbs  v.  Mulb  !■ 
land  (Mo.  Sup.)  660. 

The  discharge  of  a  prisoner,  under  ReT.  St. 
1889,  i  40S6,  by  a  magistrate,  is  prima  facie  evi- 
dence, in  a  malicious  prosecution  case,  of  waui 
of  probable  cause,  even  though  the  magistrate 
certifies,  under  section  4-ifXi.  that  there  w:,^ 
probable  cause  for  prosecution. — Stubbs  t.  Ma.- 
boUand  (Mo.  Sup.)  660. 

I  3.     MaUee. 

An  arrest  under  an  invalid  warrant  is  evidenc; 
ot  malice.— Stubbs  v.  MuUiolIand  (Mo.  Sup.)  ti5(i. 
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The  failure  to  take  ndrnntage  of  certain  means 
of  information  as  to  the  guilt  of  a  person  ac- 
cused of  crime  held  evidence  of  malice. — Stubbe 
T.   Molholland  (Mo.  Sup.)  050. 

Malice  on  the  part  of  the  prosecutor  and  want 
of  probable  cause  must  concur,  to  constitute  ma- 
licious prosecution. — Stobbs  v.  Mulholland  (Mo. 
8np.)  660. 

Where  a  suspected  criminal  is  arrested  under 
an  invalid  warrant,  sworn  out  h.r  one  having  no 
rensoiiable  cause  to  believe  defendant  guilty,  the 
act  of  placing  defendant  in  jail  while  a  friend 
is  procuring  bail  held  evidence  of  malice. — ijtubbs 
T.  Mulholland  (Mo.  Sup.)  (150. 

Proof  of  the  arrest  of  a  person  recklessly  and 
unreasonably  held  sufficient  to  show  malice, 
without  evidence  of  ill  will,  malevolence,  or  re- 
venge.—8tnbb8  T.  Mulholland  (Mo.  Sup.)  WO. 

The  negligence  of  an  attorney,  advising  a 
criminal  prosecution  and  drawing  the  complaint, 
in  permitting  the  arrest  of  accused  SMO  miles 
outside  the  county  on  a  warrant  invalid  outside 
the  county,  is  evidence  of  malice.— Stublw  v. 
Mulholland  (Mo.  Sup.)  650. 

Procuring  the  issuance  of  a  warrant  for  the 
arrest  of  a  suspected  criminal,  and  delivering  it 
to  an  officer  with  instructions  that  it  is  not  to 
be  used  unless  the  officer  is  satis6ed  that  the 
person  named  therein  is  the  guilty  party,  is  snffl- 
<ient  evidence  of  malice  to  support  a  malicious 
prosecution  salt.- Stubbs  v.  Mulholland  (Mo. 
Sup.)  650. 

Fiiilure  of  defendant  or  bis  agent  to  make 

inquiries  as  to  accused's  character,  before  bis 

arrest,  held  negligence  from  which  malice  may 

be   inferred.— Stubbs  ▼.  Mulholland  (Mo.  Sup.) 

I       650. 

S  4.     AotioBS. 

Where  there  Is  evidence  of  wnnt  of  probable 
cause,  the  burden  is  on  the  defendant  to  rebut 
auy  inference  of  malice. — Stubbs  v.  Mulholland 
(Mo.   Sup.)  650. 

Evidence  iu  a  malicious  prosecution  suit  tend- 
ing to  show  the  guilt  of  a  third  person  for  the 
crime  for  which  plaintiff  was  arrested  is  inad- 
missible.—Stnbbs  V.  Molholland  (Mo.  Sup.)  66U. 

Where  there  is  evidence  of  malice  or  want  of 
probable  cause  in  a  malicious  prosecution  case, 
snoh  issues  are  for  the  jury.- Stubbs  v.  Mulhol- 
land (Mo.  Sup.)  660. 

Where  evidence  showing  want  of  probable 
rniise  is  introduced,  and  defendant  introduces  no 
eviilence,  the  question  whether  the  evidence 
shows  malice  is  for  the  jury, — Stnbbs  v.  Mul- 
holland (Mo.  Sup.)  660. 

MANDAMUS. 

To  compel  Issuing  of  warrant  for  compensation 
of  clerk  in  secretary  of  state's  office,  see  "Of- 
ficers," f  2. 

I  1.    Nature  and  Krennds  1»  ceaeraL 

A  mandamus  will  not  be  granted  by  the  court 
of  anwals  to  compel  a  special  Judge  to  try  a 
case,  where  the  term  for  which  he  was  elected 
is  about  to  expire.— Terry  v.  Baker  (Ky.)  268; 
Back  V.  Same,  Id. 

Application  for  mandamus  will  be  dismissed, 
so  much  time  having  elapsed  that  a  decision 
would  be  ipefflcaoions.— State  ex  rel.  Sager  v. 
Corley  (Mo.  Sup.)  571. 

Mandamus  was  the  proper  remedy  to  compel 
the  commissioner  of  the  general  land  office  to 
reinstate  relator  as  a  purchaser  of  certain  sec- 
tions of  school  lands,  where  their  award  to 
him  had  been  canceled.— Hazlewood  v.  Rogan 
(Tex.  Sup.)  80. 

Mandamus  will  not  lie  to  a  judge  to  file  con- 
clusions of  fact  and  law;  he  having  understood 
that  the  request  therefor  was  withdrawn,  and 
his  statement  that  he  could  see  no  reason  or 


necessity  for  findings   being  acquiesced  in  by 
counsel.— Magee  v.  Penn  (Tex.  Clv.  App.)  1077. 

I  8.     Snbjeots  aad  pnrpoaes  of  relief. 

When  a  telephone  company  unjustly  refuses  to 
furnish  a  customer  with  service,  mandamus  will 
lie  to  compel  it  to  do  so. — State  ex  rel.  Payne 
V.  Kinloch  Tel.  Oo.  (Mo.  App.)  681. 

Justices  of  the  county  court  held  not  to  be 
compelled  br  mandamus  to  complete  a  highway 
bridge  whicn  they  had  elected  to  build,  and  on 
which  had  been  expended  the  amount  of  the 
tax  levied  to  build  it. — State  v.  Justices  of 
Wayne  County  (Tenn.)  72. 

Where  the  articles  of  a  corporation  include  a 
purpose  for  which  a  corporation  is  not  authorised 
to  be  formed  and  also  a  legal  purpose,  the  sec- 
retary of  state  cannot  be  required  by  mandamus 
to  file  such  articles.— Miller  t.  Tod  (Tex.  Sup.) 
483. 

MANDATE. 

See  "Mandamna." 

To  lower  court  on  decision  on  appeal  or  writ 
of  error,  see  "Appeal  and  Error,''  i  24. 

MANSLAUGHTER. 

See  "Homicide,"  |  1. 

MARK. 

Cattle  brands,  see  "Animals." 

MARRIAGE. 

See  "Divorce";   "Husband  and  Wife." 

MARRIED  WOMEN. 

See  "Husband  and  Wife." 

MASTER  AND  SERVANT. 

See  "Work  and  Labor." 

I   1.     Serrloea  and  oompenaatlon. 

The  penalty  anthorised  by  Acts  1888,  p.  76. 
for  failing  to  pay  the  wages  due  an  employ^  on 
his  discharge,  includes  compensatory,  as  well  as 
punitive,  damages,  and  therefore  the  rule  that 
an  action  will  not  lie  for  punitive  damages  alone 
will  not  preclude  an  action  by  a  discliarged  serv- 
ant, though  he  has  received  all  his  wages  before 
suit  is  brought.- St.  Louis,  I.  M.  &  S.  Ry.  Oo. 
V.  Pickett  (Ark.)  870. 

A  payment  by  a  master  of  a  servant  after  his 
discharge  held  properly  considered,  on  the  ques- 
tion of  an  indebtedness,  in  an  action  by  the 
servant  against  the  master  under  Acts  1880,  p. 
76.  for  failure  to  pay  the  servant  on  bis  dis- 
charge.— St  Louis,  I.  M.  &  S.  Ry.  0>.  v.  Pickett 
(Ark.)  870. 

The  refusal  of  an  Instruction  as  to  the  subse- 
quent payment  of  wages  withheld  on  dischar- 
ging an  employe  held  erroneous,  iu  an  action  by 
the  servant  for  the  penalty  provided  by  Acts 
1889,  p.  76.— St.  Lout.  I.  M.  &  S.  Ry.  Co.  v. 
Pickett  (Ark.)  STO. 

I  ».    Master's   UaUUty   t«r  Injnrles  to 
servant. 

A  brakeman,  though  knowing  that  the  tracks 
of  bis  employer,  on  which  he  was  hired  to 
brake,  were  not  ballasted,  does  not  assume 
the  risk,  where  directed  to  make  a  coupling  on 
the  switch  track  of  another  road;  he  not  know- 
ing its  condition.— Arkansas  Cent.  R.  Co.  v. 
Jackson  (Ark.)  757. 

Whether  an  engineer  wais  guilty  of  negli- 
gence in  backing  his  train  without  a  knowl- 
edge of  the  whereabouts  of  a  brakeman,  who 
had  gone  back  to  uncouple  a  car,  was  for  the 
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jury.— Cincinnati,  X.  O.  &  T.  P.   Ry.  Co.  t. 
Cook's  Adm'r  (Ey.)  383. 

Defendant  in  action  for  injury  to  railroad 
employe  shonld  be  permitted  to  read  to  the 
jury  the  rules  of  the  company  in  regard  to  the 
obedience  of  signals  by  the  engineer.— Cincin- 
nati, X.  O.  &  T.  P.  Ry.  Co.  T.  Cook's  Adm'r 
(Ky.)  388. 

lu  an  action  for  the  death  of  a  brnkeman,  who 
was  struck  by  a  section  of  a  train  which  be  had 
been  sent  to  flag,  the  court  properly  refused  to 
instruct  that  it  was  the  duty  of  the  brakeman 
under  the  circimistances  "to  have  exercised  the 
highest  degree  of  care  for  his  own  safety." — 
Louisville  &  N.  R.  Co.  t.  Shumaker's  Adm'z 
(Ky.)  829. 

The  defense  that  a  serrant's  injuries  were 
caused  by  the  negligence  of  his  fellow  serv- 
ants is  admissible  uuder  a  general  denial. — 
Kaminski  v.  Tudor  Iron  Works  <Mo.  Sup.)  221. 

In  action  by  servant  for  Injuries,  instruction 
on  negligence  of  fellow  servants  held  justified 
l>y  the  testimony. — Kaminski  v.  Tudor  Iron 
Works  (Mo.  Snp.)  221. 

In  action  by  servant  for  injuries,  inatructions 
on  contributory  neglij^ence  held  justified  by  the 
testimony.— Kaminski  v.  Tudor  Iron  Works 
(.Mo.  Sup.)  221. 

Knowledge  of  railroad  employs  of  defective 
condition  of  baud  car  held  not  to  preclude  his 
recovery  for  injuries  received  while  using  it, 
Under  the  facts.— Weldon  v.  Omaha,  K.  C.  & 
E.  Ry.  Co.  (Mo.  App.)  686. 

In  action  by  railroad  employ^  for  injuries  re- 
ceived while  operating  defective  hand  car,  tes- 
timony as  to  the  car's  condition  immediately 
after  the  accident  held  admissible. — Weldon  v. 
Omaha,  K.  C.  &  E.  Ky.  Co.  (Mo.  App.)  686. 

A  promise  by  a  master  to  furnish  light  in  a 
place  where  a  servant  is  required  to  work, 
which  is  dangerous  for  the  want  thereof,  does 
not  {jrerent  the  assumption  of  risk  by  the  serv- 
ant in  continuinc  to  work  thereip  after  the 
master  has  had  a  reasonable  time  to  supply  the 
lights.— Hillje  V.  Hettich  (Tex.  Snp.)  80. 

The  failure  of  a  master  to  furnish  8afiicl«nt 
lights,  by  reason  of  which  failure  a  servant 
was  compelled  to  work  near  dangerous  machin- 
ery, held,  in  view  of  the  servant's  luowledge  of 
the  machinery,  not  to  be  the  proximate  cause 
of  the  injury.— Hillje  v.  Hettich  (Tex.  Sup.) 
80. 

An  instruction,  in  an  action  by  a  servant  for 
personal  injuriefi,  that  if  the  foreman  directed 
plaintiff  to  repair  a  belt,  and  it  failed  to  fur- 
nish sufficient  light,  plaintiff  could  recover, 
held  erroneous,  under  the  issues  in  evidence. — 
Uillje  V.  Hettich  (Tex.  Sup.)  80. 

The  failure  of  a  master  to  furnish  lights  in 
the  place  where  a  servant  was  injured  held, 
under  the  evidence  in  an  action  therefor,  not 
to  show  as  a  matter  of  law  that  the  servant 
bad  not  assumed  the  risk,  but  to  raise  such 
qaestion  for  the  jury.— Hillje  v.  Hettich  (Tex. 
Sup.)  00. 

The  issue  as  to  whether  a  railroad  employ^ 
assumed  the  risk  of  defective  appliances  which 
resulted  in  his  injury  can  be  raised  only  by  a 
iipeciai  plea. — International  &  G.  X.  R.  Co.  r. 
Harris  (Tox.  Sup.)  315. 

Instruction  on  discovered  danger  in  an  action 
by  a  railway  brakeman  for  personal  injuriea 
held  correct.— Ft.  Worth  &  R.  G.  Ry.  (Jo.  v. 
Bowen  iTex.  Sup.)  408. 

Instruction,  in  an  action  by  a  servant  for  in- 
juries, relative  to  proximate  cause,  heid  correct. 
—Bering  Mfg.  Co.  v.  Peterson  (Tex.  Civ.  App.) 
133. 

In  an  action  by  a  servant  for  injuries  by  the 
breaking  of  a  belt,  it  was  error  to  refuse  to 


allow  the  employer  to  show  that  it  bad  adopte-1 
the  most  approved  fasteners  for  the  belt- — 
Bering  Mfg.  Co.  v.  Peterson  (Tex.  Civ.  App.i 
133. 

Evidence,  in  an  action  by  a  servant  for  inju- 
ries, that  witness,  an  experienced  man,  had 
never  seen  a  like  injury  inflicted  in  like  man- 
ner, was  properly  rejected. — Bering  Hfg.  Co.  v. 
Peterson  (Tex.  Civ.  App.)  133. 

An  instruction  that  it  was  the  master's  doty 
to  furnish  the  employ^  a  safe  place  to  work 
and  safe  appliances,  instead  of  "reasonably" 
safe  place  and  appliances,  was  erroneous.— 
Bering  Mfg.  Co.  v.  Peterson  (Tex.  Civ.  App.i 

Under  Sayles*  Ann.  Civ.  St.  art.  450Of.  an 
Instruction  that  If  the  braka  which  sudden!.' 
stopped  the  hand  car  which  plaintiff's  intestau- 
was  assisting  to  operate,  whereby  he  wa< 
thrown  off  and  killed,  was  not  applied  under 
the  direction  of  the  foreman,  then  plaintiff  can- 
not recover,  was  error. — Perez  v.  San  Antonio 
&  A.  P.  Ry.  Co.  (Tex.  Civ.  App.)  137. 

In  action  against  a  railroad  by  serrant,  f<ir 
injuries,  the  plaintiff  held  not  guilty  of  c<ia- 
tributory  negligence.— International  &  Q.  N.  R. 
Co.  V.  Bayne  (Tex.  Civ.  App.)  443. 

In  action  against  a  railroad  by  a  servant,  pro- 
trusion of  a  bolt  from  top  of  box  car  held  neg- 
ligence on  part  of  defendant. — International  4^ 
G.  N.  R.  Co.  V.  Bayne  (Tex.  Civ.  App.)  443. 

A  bolt  negligently  allowed  to  protrude  fmin 
top  of  box  car  hcla  proximate  cause  of  injury 
to  servant — International  &  O.  N.  R.  Co.  v. 
Bayne  (Tex.  Civ.  App.)  443. 

A  railroad  employ^  Add  not  prechided,  by  a 
stipulation  in  his  application  for  service  as  t> 
obstructions,  from  showing  by  parol  testimonr 
that  he  did  not  know  of  the  obstruction  which 


injured  him,  though  the  company  relied  on  sucli 
stipulation  in  givinghim  employment. — Gulf.  C. 
&  S.  F.  Ry.  Co.  V.  Darby  (Tex.  Civ.  App.)  446. 


A  stipnlation  in  a  railroad  empioyfi's  appli- 
cation for  service  us  to  track  obstmetious  h-H 
too  indefinite  to  justify  an  instruction  ba$^ 
thereon.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Darin 
(Tex.  Civ.  App.)  446. 

A  railroad  employ^  owes  no  duty  of  inspec- 
tion to  discover  track  obetructiona  dae  to  the 
company's  negligence,  and  does  not  by  bi> 
service  contract  necessarily  assume  the  risk  of 
them,  though  they  are  permanent  and  exiittin; 
when  he  enters  the  service.— Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Darby  (Tex.  Civ.  App.)  446. 

A  stipulation  in  a  railroad  employe's  appli- 
cation for  employment  Aeld  void,  in  so  far  a< 
It  attempted  to  relieve  the  company  from  its 
duty  to  provide  a  safe  track  nnd  to  warn  snih 
employd  of  dangerons  obstructions. — Qalf,  C  ft 
S.  F.  Ry.  C!o.  v.  Darby  (Tex.  Civ.  App.)  446. 

The  question  as  to  whether  a  railroad  en.- 

gloye,  who  knew  that  an  oil  house  was  near 
y  when  he  went  on  top  of  a  car,  knew  of  the 
dangerous  projection  of  the  roof  of  such  hou>e. 
held  for  the  Jury.— Gulf,  C.  &  S.  V.  Ry.  C<x. 
V.  Darby  (Tex.  Civ.  App.)  446. 

In  an  action  for  injuries  from  falling  into  au 
unguarded  excavation,  an  instmction  held  n»t 
erroneous  in  employmg  the  words  "readily 
seen."- Missouri,  K.  &  T.  Ry.  (3o.  of  Tesa"» 
V.  Johnson  (Tex.  Civ.  App.)  769. 

In  an  action  for  injuriea  occasioned  by  fall- 
ing into  an  unguarded  excavation,  evidence  kfti 
not  to  entitle  defendant  to  an  instruction  that, 
though  street  lights  near  by  were  not  snil:- 
cient  to  make  the  excavation  obvious,  it  wa9 
not  negligent,  if  a  prudent  person  would  hart 
left  it  unguarded.— Slissonri.K.  &  T.  Ry.  Co, 
of  Texas  v.  Johnson  (Tex.  Civ.  App.)  768. 

Where  an  employe  is  injured  by  falling  into 
an   open   excavation   near  defendant's    tracks. 
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whether  the  emiiloy^s  who  made  the  excava- 
tion acted  prudeutly  in  leaving  it  unguarded 
cannot  relieve  defendant  from  liability. — Mis- 
souri, K.  &  X.  Uy.  Co.  of  Texas  v.  Johnson 
(Tex.  Civ.  App.)  709. 

The  refusal  to  instruct  that  a  servant,  in- 
jured while  attempting  to  carry  a  log,  was  neg- 
ligent if  he  failed  to  use  appliances  provided 
by  the  master,  held  not  erroneous  under  the 
evidence  and  pleadings. — Galveston,  H.  &  S. 
A.  Uy.  Oo.  v.  Sherwood  (Tex.  Civ.  App.)  770. 

A  servant,  injured  by  the  nceligence  of  a 
vice  principal  In  ordering  an  incompetent  serv- 
ant to  assist  him,  may  recover  therefor,  though 
the  negligence  of  the  fellow  servant  contrib- 
ntes  to  the  injury.— Ualveston,  H.  &  8.  A.  Ky. 
Co.  V.  Sherwood  (Tex.  Civ.  App.)  776. 

The  negligence  of  a  master  in  furnishing  an 
incompetent  fellow  servant  held  to  authorize 
a  recovery  by  a  servant  injured  thereby, 
though  the  latter  had  equal  means  of  knowl- 
edge with  the  master  as  to  the  iucompeteucy 
of  the  fellow  servant. — Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Sherwood  (Tex.  Civ.  App.)  776. 

Burden  held  to  be  on  city  employ^  to  show 
that  promise  to  repair  defect  was  made  by 
some  one  authorized  to  bind  the  city. — City  of 
Houston  V.  Owen  (Tex.  Civ.  App.)  78S. 

Promise  to  repair  defective  bridge  held  in- 
sufficient to  justify  employs  in  remaining  at 
work  under  the  facts. — Ci^  of  Houston  v. 
Owen  (Tex.  Civ.  App.)  788. 


(  8. 


for    Injmies    to    tUrd 


XdaliUltiea 
peraons. 

A  brakeman,  returning  to  board  his  outgoing 
train,  after  having  left  his  place  of  duty  and 
gone  to  a  saloon  and  restaurant,  held  to  be  in  the 
discharge  of  his  duties  as  a  brakeman. — Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Edwards 
(Tex.  Civ.  Ak».)  891. 

MECHANICS'  LIENS. 

I  1«     Prcooedliics  to  perfect. 

The  verification  of  a  methnnic's  lien  as  requir- 
ed by  Rev.  St.  1880,  {  0709.  held  sufficient.— Wil- 
liams T.  Stroub  (Mo.  Sup.)  875;  Long-Bell  Lum- 
b«  Co.  v.  Same,  Id. 

Itemized  account  need  not  be  filed  with  the 
justice  of  the  peace,  in  action  to  enforce  a 
lien,  where  the  statement  before  him  contains 
the  items  as  particularly  specified  as  they  are 
in  the  lien  statement.— Mahan  v.  Brinneli  (Mo. 
App.)  930. 

A  subcontractor,  who  does  work  under  con- 
tract with  the  original  contractor  for  a  round 
sum,  need  give  in  his  Hen  account  only  gen- 
eral statement  of  items.— Mahan  v.  Brinneli 
(Mo.  App.)  030. 

S  8.    Waiver,     dlaoharse,     release,     and 
■atiafaetiom. 

Where  one  who  supplies  materials  for  the  im- 
provement of  real  estate  takes  a  note  for  the 
price  with  personal  security,  he  is  uot  entitled  to 
«  inaterial  man's  lien. — Andrew.s  v.  Kentucky 
Oiticens'  Building  &  Loan  Ass'd's  Assignee 
(Ky.)  826. 

t   3.     Enforcemeiit. 

Though  defendant  has  appropriated  to  his 
own  use  machinery  in  his  manufacturing  plnut, 
purchased  from  plaintiff  by  one  whom  he  had 
put  in  charge  of  the  property  as  his  agent,  held 
error  to  render  a  personal  judgment  against 
him  for  the  value  thereof,  plaintiff  being  enti- 
tled only  to  a  lien  thereon.— Lingenfelser  v. 
Henry  Vogt  Mach.  Co.  (Ky.)  8. 

Under  Rev.  St.  1899.  {$  4210,  767,  plaintiff, 
in  a  suit  to  enforce  a  mechanics'  lien  upon  joint 
property  of  several  defendants  for  debts  due 
from  them  in  severalty,  held  entitled  to  per- 


sonal judgments  against  the  several  defend- 
ants, and  not  confined  to  decree  for  foreclosure. 
—Hill  V.  CHiowning  (Mo.  App.)  750. 

Where  defendant  in  a  mechanic's  lien  suit 
was  both  debtor  and  property  owner,  a  judg- 
ment for  foreclosure  alone,  construed  as  re- 
quired by  Rev.  St.  1899,  §  4210,  section  4216 
being  inapplicable,  estopped  plaintiff  from 
thereafter  suing  for  a  personal  judgment  on 
same  claim.— Hill  v.  Chowniug  (Mo.  App.)  750. 

MEMORANDA. 

Required  by   statute  of  frauds,  see   "Frauds. 
Statute  of,"  §  2. 

MINES  AND  MINERALS. 

8   !•    Title,  eonTeyaneea,  and  oontraots. 

Grantors  of  oU  and  gas  option  held  to  have 
right  to  rescind.— National  Oil  Sc,  Pipe  Line  Co. 
V.  Teel  (Tex.  Civ.  App.)  545. 


MINORS. 


See  "Infanta." 


MISCARRIAGE. 

Causing  or  procuring,  see  "Abortion." 

MISREPRESENTATION. 

See  "Bills  and  Notes,"  $  1;   "Fraud." 
By  insured,  see  "Insurance,"  f  4. 

MONEY  LENT. 

Defendant's  evidence  in  an  action  for  debt, 
commenced  in  justice  court  and  tried  without 
an  answer  being  filed,  held  not  an  admisxiou  of 
contracting  the  debt,  which  would  relieve  plain- 
tiff from  the  burden  of  proving  tiie  debt. — 
Jones  V.  Durham  (Mo.  App,)  976. 

MONEY  RECEIVED. 

Recovery  of  payment  in  general,  see  "Pay- 
ment," I  2. 

Recovery  of  price  paid  for  land,  see  "Vendor 
and  Purchaser,"  i  6. 

MONOPOLIES. 

Validity  of  anti^ust  act  as  denial  of  equal 
protection  of  laws,  see  "Constitutional  Law," 

!   1.    Trusts  and  otlier  oomliliiatioiii  in 
restraint  of  trade. 

The  charter  of  a  compress  company,  incorpo- 
rated for  constructing,  purchasing,  and  main- 
taining cotton  compresses  in  various  counties 
of  the  state,  held  not  subject  to  forfeiture,  un- 
der the  evidence,  on  the  ground  that  its  incor- 
poration was  procured  for  creating  a  monop- 
oly in  compressing  cotton.— State  v.  Shippers' 
t'ompress  &  Warehouse  Co.  (Tex.  Civ.  Ann.) 
1049. 

MONTH. 

Tenancy  from  month  to  month,  see  "Landlord 
and  Tenant,"  §  2. 

MORTALITY  TABLES. 

admissibility  in  evidence,  see  "Damages,"  f  5. 
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MORTGAGES. 

JKortgoffM  <if  particular  (pecfes  of  property. 
See  "Homestead,"  {  2. 
Community  property,  gee  "Husband  and  Wife," 

{  S. 

Personal  property,  see  "Chattel  Mortgages." 
Railroads,  see  "Railroads,"  §  3. 

{    1.    BeanlslteB  and  Tkliaitr. 

A  deed  absolute  held  In  fact  a  mortgage.— 
BogenscUultz  v.  O'TooIe  (Ark.)  400. 

I  2.    Constrnetlon  and  operation. 

Where  a  deed  absolate  was  intended  as  • 
mortgage,  a  sale  of  the  land  under  foreclosure 
of  a  trust  deed  given  by  the  grantee  in  the 
absolute  deed  Ma  not  to  affect  the  rights  of 
the  grantor  therein.— Bogenschnltz  t.  O'Toole 
(Ark.)  400. 

{  3.     Blxhts  and  liabUltlea  of  parties. 

A  mortgagee,  after  foreclosure,  held  not  en- 
titled to  maintain  an  action  for  the  mortgagor's 
cutting  of  timber  prior  to  the  execution  of  the 
mortgaKe.— Girard  Life  Ins.,  Annuity  &  Trust 
Co.  V.  Mangold  (Mo.  App.)  955. 

The  eTidence  of  the  title  to  real  estate  in  the 
owners  thereof  held  sufficient,  in  an  action  to 
recover  the  land  under  a  mortgage  thereon 
given  by  the  person  obtaining  the  patent  to 
the  laud  from  the  state  as  aeent  of  the  owner, 
to  authorise  a  judgment  in  their  favor.— Taylor 
V.  Flynt  (Tex.  Civ.  App.)  847. 

t  4.    Payment   or   performanoe   of   con- 
dition, release,  and  satisfaotion. 

In  a  litigation  between  the  holder  of  mort- 
gage bonds,  the  obligor,  and  purchasers  of  the 
mortgaged  pro^rty,  the  plea  of  payment  by 
the  obligor  being  established,  the  mortgaged 
property  is  released  from  the  lien. — Fidelity 
Trust  &  Safety  Vault  Co.  v.  Carr  (Ky.)  258. 

I  5.     Foreelosnre  hj  ezereise   of  povrev 
of  aale. 

A  power  to  sell  contained  in  a  deed  of  trust 
to  secure  a  debt  is  revoked  by  the  death  of 
the  grantor,  followed  by  administration  of  his 
estate.— Markham  v.  Wortham  (Tex.  Civ.  App.) 
341. 

A  power  of  sale  in  a  mortgage  cannot  be  ex- 
ercised pending  administration  of  maker's  es- 
tate under  an  independent  executor,  even  after 
the  expiration  of  four  jears  from  his  death. — 
Sweanngen  v.  Williams  (Tex.  Civ.  App.)  1001. 

I  6.     Forecloanre  by  action. 

The  failure  of  a  mortgagor  to  record  the  re- 
lease of  a  first  mortgage  held  not  to  estop  him 
from  attacking  the  validity  of  a  second  mortgage 
sale  of  the  property,  advertised  and  sold  as  sub- 
ject to  the  first  mortgage. — Hoffmau  v.  Mc- 
Cracken  (Mo.  Sup.)  878. 

Evidence  held  to  authorize  a  decree  setting 
aside  a  sale  of  real  estate  under  a  second  mort- 
gage, which  had  been  advertised  subject  to  the 
first  mortgage,  which  had  been  paid.— Hoffmau 
V.  McCracken  (Mo.  Snp.)  878. 

MOTIONS. 

Arrest  of  judgment  in  civil  actious,  see  "Judg- 
ment," i  3. 

Arrest  of  judgment  in  criminal  prosecutions, 
see  "Criminal  Law,"  <  20. 

Continuance  in  civil  actions,  see  "Continu- 
ance." 

New  trial  in  civil  actious,  see  "New  Trial,"  i  2. 

New  trial  in  criminal  prosecutions,  see  Crim- 
inal Law,"  {  2<i. 

Opening  or  setting  aside  default  judgment,  see 
"Judgment,"  It  2. 

Presentation  of  objections  for  review,  see  "Ap- 
peul  and  Error,"  i  3. 


Quashing  indictment  or  information,  see  "In- 
dictment and  Information,"  J  2. 

Striking  out  evidence,  see  "Criminal  Law.'*  i 
17. 

MOTIVL 

Inquiry  as  to  motive  in  speaking  words  ac- 
tionable per  se,  see  "Libel  and  Slander."  f  1. 

MUNICIPAL  CORPORATIONS. 

See  "Counties":  "Schools  and  School  Dis- 
tricts," i  1. 

Liability  of  city  for  services  of  officer  appoint- 
ed by  the  county  board  of  health,  »tv 
"Health,"  |  1. 

Ordinances  relating  to  intoxicating  liquors,  so« 
"Intoxicating  Liquors." 

Regulation  of  railroads,  see  "Railroads,"  f  4. 

Street  railroads,  see  "Street  Railroads." 

Taking  property  for  public  use,  see  "Eminent 
Domain,"  {  1. 

Trial  by  jury  in  prosecutions  for  violaUou  of 
police  regulation,  see  "Jury,"  t  1. 

^   1.    Prooeedlncs    of    conneil    or    otlter 
KOTeming  body. 

An  ordinance  condemning  property  for  a 
street  held  not  within  Acts  1899,  c.  2»4,  S  It). 
providing  for  preparation  and  introduction  by 
board  of  public  works  of  bills  for  public  im- 
provements and  public  expenditures. — Woolard 
V.  City  of  Nashville  (Tenn.)  801. 

I  2.     Officers,  acents,  and  employfia. 

A  building  inspector,  appointed  nnder  Ordi- 
nance Dec.  23,  18!)9,  hfld  not  a  city  officer, 
within  the  meaning  of  St.  Louis  CSty  Charter, 
art.  4,  {  43.— State  ex  rel.  Knittel  v.  Longfel- 
low (Mo.  App.)  005. 

A  building  inspector,  appointed  nnder  Ordi- 
nance Dec.  23,  1809,  held  an  assistant  to  the 
commissioner  of  public  buildings,  created  by 
Mun.  Code,  c.  1,  and  subject  to  summary  re- 
moval under  St.  Louis  (Mty  Charter,  art.  4.  { 
14.— State  ex  rel.  Knittel  ▼.  Longfellow  (Mo. 
App.)  605. 

Sp.  Laws  1897,  pp.  61,  62,  amending  the 
charter  of  the  city  of  Houston,  placing  the  d«^- 
partments  of  fire,  police,  and  health  under  civil 
service  rules,  hela  not  in  conflict  with  Const. 
art.  16,  §  30,  limiting  terms  of  office  to  two 
years,  and  to  supersede  ordinance  No.  216,  giv- 
ing the  chief  of  police  power  to  remoTe  police- 
men.—Proctor  Y.  Blackburn  (Tex.  Civ.  App.) 
548. 

Sp.  Laws  1807,  pp.  61,  82,  amending  the  char- 
ter of  the  city  of  Houston,  construed,  and  hrU 
that,  if  the  provision  that  employes  of  the  po- 
lice department  should  hold  during  efficient 
service  and  good  betiavior  is  in  conflict  with 
Const  art  10,  {  30,  limiting  terms  of  office  to 
two  years,  effect  should  be  given  to  the  remain- 
der of  the  law  without  reference  to  such  clause. 
—Proctor  T.  Blackburn  (Tex.  Cir.  App.)  548. 

I  3.     Oontraots  in  KsneraL 

A  city  charter  construed,  and  held  not  to  au- 
thorize the  council  to  purchase  a  water  and 
litflit  plant.— City  of  Austin  v.  McOall  (Tex. 
Civ.  App.)  102. 

Power  of  a  city  council  to  purchase  a  water 
and  light  plant  cannot  be  implied  from  a  char- 
ter provision  authorizing  the  council  to  "erect. 
construct,  build,  operate,  and  maintain"  sach  a 
plant,  where  the  charter  prescribed  a  certain 
plan  of  construction  therefor.— City  of  Aostin 
V.  McCall  (Tex.  Civ.  App.)  192. 

A  charter  amendment,  authorizing  the  coun- 
cil to  pledge  part  of  the  city's  general  revenue 
to  the  payment  of  a  debt  for  water  and  light 
plant,  held  not  to  empower  the  council  to  make 
n  purcha.«e  of  such  plant. —  City  of  Austin  v. 
McCall  (Tex.  Civ.  App.)  192. 
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Power  of  a  city  council  to  purchase  a  water 
«nd  light  plant  held  not  to  be  implied  from  the 
fact  that  the  commission  authorized  to  control 
such  system  could  not  provide  rerenues  to  pay 
for  the  same.— City  of  Austin  ▼.  McCall  (Tex. 
Civ.  App.)  192. 

A  contract  for  the  settlement  of  claims 
against  a  city  held  invalid,  where  it  contained 
inseparable  illegal  provisions. — City  of  Austin 
V.  McCall  (Tex.  Civ.  App.)  192. 

S    4.    Pvlillo  InproTememts. 

Where  one  of  two  partners  signs  a  petition 
■for  a  municipal  improvement,  and  the  other 
•does  not,  one-half  the  value  of  the  partner- 
ship property  should  be  added  in  finding  the 
total  value  of  the  property  of  the  petitioner.— 
Earl  V.  Board  of  Improvement  of  CSty  of  Mor- 
rilton  (Arlc.)  312. 

Under  Sand.  &  H.  Dig.  |  5366,  a  municipal 
tmard  of  public  improvements  can  make  a  sec- 
ond levy  without  any  new  petition,  and  before 
the  first  levy  is  exhausted,  where  the  first  levy 
is  insufficient.— £^rl  v.  Board  of  Improvement 
of  CH3>  of  Morrilton  (Ark.)  312. 

f  S.     PttUoe  poorer  and  recvlatlons. 

Under  St.  Louis  Charter,  art.  3.  |  26,  par.  6, 
the  city  may  prohibit  dairies  and  cow  stables 
tbronghont  the  whole  city,  if  it  so  desires.— City 
ot  St.  Louis  V.  Fisher  (Mo,  Sup.)  872. 

Fact  that  certain  premisus  within  St.  Louis 
■were  being  occupied  as  dairy  at  the  passage  of 
city  ordinance  prohibiting  dairies  held  not  to 
i^ive  defendant  right  to  start  new  dairy  there 
without  first  obtaining  permission. — CSty  of  St. 
Louis  V,  Fisher  (Mo.  Sup.)  872. 

of  pnti 
ces,  property,  and  vrorks. 

A  city  has  a  right  to  grant  a  railroad  com- 
pany a  right  to  lay  a  track  in  a  street. — Tex- 
arkana  &  Ft.  S.  Ry.  Co.  v.  Texas  &  N.  O.  R. 
Co.  (Tex.  av.  App.)  525. 

AVhere  a  city  authorizes  a  railroad  to  lay 
4t  track  in  a  street,  it  may  not  thereafter,  with- 
out consent  of  such  railroad,  authorize  anoth- 
er railway  to  use  such  track. — ^Texarkana  &  Ft. 
S.  Ky.  Co.  V.  Texas  &  X.  O.  B.  Co.  (Tex.  Qv. 
App.)  525. 

«    7.    Torts. 

A  city  is  liable  for  injury  to  property  re- 
finltinR  from  the  discharge  of  explosives  Ixv  a 
disorderly  crowd  celebrating  Christmas, — City 
of  Madisonville  v.  Bishop  (Ky,)  269, 

A  pedestrian  is  not  chargeable  with  contribu- 
tory negligence  in  unnecessarily  leaving  the 
sidewalk  to  cross  a  street  at  any  point — City 
of  Glasgow  V.  Uillenwaters  (Ky.)  381. 

A  barbed  wire  stretched  across  a  street  to 
prevent  travel  on  a  part  of  the  street  under- 
going repairs  is  a  nuisance,  and  the  city  is  lia- 
ble for  an  injury  caused  thereby. — City  of  Glas- 
gow V.  Gilleuwaters  (Ky,)  381. 

The  fact  that  a  city  has  placed  the  work  of 
repairing  a  street  in  charge  of  an  independent 
contractor  does  not  relieve  it  of  the  duty  to 
see  that  proper  precautions  are  taken  to  warn 
travelers  of  the  danger. — City  of  Glasgow  v. 
Gillenwaters  (Ky.)  381, 

l^liere  a  case  was  tried  and  on  plaintifTs  re- 
quest submitted  to  the  jury  on  a  certain  the- 
ory of  the  law,  she  could  not  complain  of  in- 
struction giving  defendant's  side  of  the  same 
view  of  the  4aw.— Womach  v.  (Tity  of  St  Jo- 
seph (Mo.  Sup.)  588. 

In  an  action  against  a  city  for  injury  result- 
ing from  a  fall  on  an  icy  sidewalk,  improper 
construction  of  the  wnlk  not  being  alleged,  it 
\raa  proper  for  the  court  to  take  such  question 
from  the  jury,— Womach  v.  City  of  St  Joseph 
(Mo.  Sup.)  588. 


In  an  action  against  a  city  for  injuries  re- 
sulting from  a  fall  on  an  icy  sidewalk,  a  charge 
as  to  contributory  negligence  held  proper  under 
the  evidence. — Womach  v.  City  of  St.  Joseph 
(Mo.  Sup.)  588. 

In  an  action  against  a  city  for  the  death  of 
plaintiff's  intestate,  caused  by  the  explosion  of 
a  public  sewer,  plaintiff  must  fail  when  the 
evidence  tends  to  show  that  the  explosion  was 
due  to  either  of  two  causes,  only  one  of  which 
would  render  defendant  liable, — Fuehs  v.  City 
of  St  Louis  (Mo,  Sup,)  610.- 

In  an  action  against  a  city  for  the  death  of 
plaintiff's  intestate,  caused  by  the  explosion 
of  a  public  sewer,  evidence  held  insufficient  to 
show  that  the  explosion  was  due  to  gases  gen- 
erated from  petroleum  in  the  sewer. — Fuct^  r. 
City  of  St  Louis  (Mo.  Sup.)  010. 

In  an  action  against  a  city  for  the  death  of 
plaintiff's  intestate,  caused  by  the  explosion 
of  a  public  sewer,  the  evidence  of  the  explo- 
sion and  the  consequent  injury  does  not  estab- 
lish a  prima  facie  case  of  defendant's  negli- 
gence.—Fuchs  T.  City  of  St  Louis  (Jlo.  Sup.) 
610. 

In  an  action  against  a  city  for  the  death  of 
plaintiff's  intestate,  caused  by  the  explosion  of 
a  public  sewer,  evidence  of  the  manner  of 
using  a  blower  to  remove  gases  generating  in 
the  sewer  held  inadmissible.— Fucns  v.  C!ity  of 
St.  Louis  (Mo.  Sup.)  610. 

In  on  action  against  a  city  for  the  death  of 
plaintiff's  intestate,  caused  by  the  explosion  of 
a  public  sewer,  evidence  held  insufficient  to 
show  that  the  manholes  and  inlets  were  open- 
ings designed  to  carry  off  gases  generating  in 
the  sewer. — Fuchs  v.  City  of  St  Louis  (llo. 
Sup.)  610. 

In  an  action  against  a  cit7  for  the  death  of 
plaintiff's  intestate  caused  by  an  explosion  of  a 
public  sewer,  question  of  contractual  liability 
on  the  city's  part  held  eliminated  by  lack  of 
evidence.— Fucns  v.  City  of  St.  Louis  (Mo.  Sup.) 
610. 

It  is  not  negligence  for  a  city  to  fail  to  open 
manholes  in  its  sewer  to  permit  the  escape  of 
inflammable  gases, — Fuchs  t.  City  of  St  Louis 
(Mo.  Sup.)  610. 

In  an  action  against  a  city  for  the  death  of 
plaintiff's  Intestate,  caused  by  the  explosion  of 
a  public  sewer,  evidence  held  insufficient  to 
show  negligence  on  defendant's  part  in  failing 
to  take  precautions  to  prevent  uie  generating 
of  gases  in  the  sewer.— Fuchs  v.  Cnty  of  St. 
Louis  (Mo.  Sup.)  610. 

A  city  held  not  liable  for  the  act  of  its  police 
in  impressing  horses,  where  the  council  had 
not  authorized  such  acts,— City  of  (Salveston  v. 
Brown  (Tex.  Civ.  App.)  156. 

A  city  held  not  liable  for  the  action  of  its 
police  officers  in  impressing  horses  to  l>e  used 
In  removing  the  dead,  etc.,  after  a  destructive 
fiood.— City  of  Galveston  v.  Brown  (Tex.  Civ. 
App.)  156. 

Charter  of  Houston  held  not  to  require  writ- 
ten notice  of  injuries  resulting  from  defective 
construction  of  streets,  bridges,  sidewalks,  etc. 
—City  of  Houston  v.  Owen  (Tex.  Civ.  App.) 

788. 

S  8.     Aetlona. 

Rev.  St.  1809,  f  6854.  relating  to  costs  in 
actions  against  cities,  held  constitutional. — ^Hag- 
gard V.  Carthage  (Mo.  Sup.)  567. 

Rev.  St  1800,  t  6854,  providing  that  no  costi 
shall  be  recovered  In  any  action  against  a  city 
of  the  third  class  on  any  unliquidated  claim 
unless  a  statement  thereof  has  been  presented 
to  council  for  audit,  does  not  apply  to  actions 
ex  delicto.— Haggard  v.  Carthage  (Mo.  Sup.) 
567. 
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A  decree  restraining  the  purchase  of  a  water 
and  light  plant  bjr  a  city  held  too  comprehen- 
sive, in  inclading  pi-ohlbitions  of  the  settlement 
of  certain  claims.— City  of  Austin  t.  McCall 
(Tex.  ClT.  App.)  182. 

MUTUAL  BENEFIT  INSURANCE. 

See  "Insurance,"  {  11. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Beneficial  Associations." 

NAMES. 

See  "Trade-Marks  and  Trade-Names." 
Desiifnation    of   parties    to    action,    see    "Par- 
ties," §  1. 

An  instruction  that,  if  a  father  adopted  the 
suffix  "Sr."  to  distinguish  himself  from  his  son, 
the  law  presumed  a  deed  to  property  owned  by 
the  father,  executed  without  the  suffix,  to  be 
the  deed  of  the  eon,  was  incorrect,  because  the 
suffix  "Sr."  is  no  part  of  a  name.— Hunt  v. 
Searcy  (Mo.  Sup.)  2()6. 

NAVIGABLE  WATERS. 

See  "Ferries";   "Waters  and  Water  Coursea." 

i   1.    Rlparlaa  amd  littoral  rlglita. 

Complaint  in  suit  to  restrain  county  from 
selling  lands  claimed  by  plaintiff  ftfJd  to  show 
ground  for  the  relief  prayed. — Benecke  v. 
Welsh  (Mo.  Sup.)  (X>4. 

Complaint  in  suit  to  restrain  county  from 
soiling  lands  claimed  by  plaintiff  held  not  de- 
murrable as  indefinite  and  stating  conclusions. 
—Benecke  v.  Welsh  (Mo.  Sup.)  604. 

NEGLIGENCE. 

Causing  death,  see  "Death,"  {  1. 
Of  attorney  as  evidence  of  malice,   see  ".Ma- 
licious Prosecution,"  {  3. 

By  particular  elMtes  cf  parttea. 

See  "Carriers,"  S8  1,  3%;  "Municipal  Corpora- 
tions," i  7;   "Street  Railroads,"  g  1. 

Employers,  see  "Master  and  Servant,"  f  2. 

Of  addressee  of  telegram,  see  "Telegraphs  and 
Telephones,"  %  1. 

Railroad  companies,  see  "Railroads,"  {§  4-9. 

TeloRrnph  or  telephone  companies,  see  "Tele- 
graphs and  Telephones,"  §  1. 

CtmditUm  oriue  ofvartlcular  species  <if  property, 

■works,  or  macMnery. 
See  "Railroads,"  gS  4-9;    ".'Street  Railroads," 
g  1;   "Turnpikes  and  Toll  Roads,"  g  2. 

ContrlbtUory  negUgenee. 

Of  passenger,  see  "Carriers,"  g  4. 

Of  pedestrian  on   city  street,  see  "Municipal 

C5orporations,"  g  7. 
Of  person  crossiug  railiond  track  at  a  public 

crossing,  see  "Railroads,"  g  6. 
Of  persons  on  railroad  track,  see  "Railroads," 

S  7. 
Of  servant,  see  "Master  and  Servant,"  g  2. 

g  1.     Acta     or     omlaaloma     oomatltvtliiK 
nacllg;eiiee. 

Owner  of  premises  ou  which  is  a  pool  ot  hot 
water  held  not  liable  for  injury  to  a  child  there- 
from; the  water  not  being  concealed  and  the 
child  knowing  it  is  hot.  l)Ut  yet  walking  into 
it.— Brinkley  Car  Works  &  Mfg.  Co.  v.  Cooper 
(.\rk.>  752. 


A  railway  company,  which,  after  building  a 
fence  along  its  right  of  way,  erected  steps 
leading  over  the  fence  onto  property  owned  by 
third  parties,  held  not  liable  for  injuries  due  to 
the  steps  being  out  of  repair. — St.  Lonis,  L  M. 
&  8.  Ry.  Co.  V.  Dooley  (Ark.)  1012. 

Owner  of  brick  building  partially  deatro^-ed 
by  fire  held  not  liable  for  injuries  resolang 
from  the  subsequent  falling  of  its  wal!  .—Free- 
man V.  Carter  (Tex.  Civ.  App.)  527. 

Maintenance  by  an  electric  light  ,c  y  of 
spikes  in  poles  to  allow  of  ascent  piadng 

and  repainug  wires  held  not  an  in  ation  to 
children  to  climb,  so  as  to  make  th<  company 
liable  for  injury  therefrom. — Simonto.  v.  Citi- 
wns'  Electric  Light  &  Power  Co.  ('..'ex.  C3v. 
App.)  530. 

g   2.    Contributory  necllceace. 

Employs  held  to  have  aaaumed  the  risk.— 
Harff  V.  Green  (Mo.  Sup.)  576. 

The  negligence  of  the  driver  of  a  pr  vate  ve- 
hicle is  not  imputable  to  one  who  is  riding  with 
him  at  his  invitation,  so  as  to  preclude  a  re- 
covery for  an  injury  caused  by  the  concurrent 
negligence  of  such  driver  and  defendant. — 
Hydes  Ferry  Turnpike  Co.  v.  Yates  (Tenn.)  68. 

g  8.     Aetlona. 

The  fact  that  plaintiff  alleged  groas  negli- 
gence did  not  preclude  liim  from  recovering  up- 
on proof  of  ordinary  negligence,  as  there  was 
merely  a  failure  to  prove  a  part  of  his  allega- 
tion—Cincinnati, K  O.  &  T.  P.  Ry.  Co.  V. 
Cook's  Adm'r  (Ky.)  388. 

An  instruction,  in  an  action  for  injuries  on  a 
railroad  bridge,  defining  contributory  negli- 
gence held  not  to  require  too  low  a  dep-ee  of 
care.— Kentucky  &  I.  Bridge  Co.'s  Receivers  v. 
Montgomery  (Ky.)  100& 

Where,  in  an  action  for  personal  injury,  de- 
fendant pleaded  contributory  negligence,  and 
introduced  evidence  thereof,  held,  it  was  enti- 
tled to  a  special  charge  on  such  negligence.— 
Oulf,  C.  &  S.  F.  Ry.  Co.  v.  Maugham  (Tex. 
Sup.)  766. 

In  an  action  for  death  of  a  railroad  employ^, 
requested  charge  on  contributory  negligence 
held  an  invasion  of  the  province  of  the  jun-. — 
Perez  v.  San  Antonio  &  A.  P.  Ry.  Co.  CTex. 
Civ.  App.)  137. 

Where,  in  an  action  against  a  railroad  com- 
pany for  negligence,  causing  the  death  of  plain- 
tiff's intestate,  contributory  negligence  was  not 
pleaded,  it  was  error  to  submit  that  issue  to  the 
jury. — Perez  v.  San  Antonio  &  A.  P.  Ry.  Co. 
(Tex.  Civ,  App.)  137. 

Where  defendant  raihroad  company  introdu- 
ced evidence  to  show  that  a  track  obstruction, 
by  which  an  employe  was  injured  was  a  neces- 
sary structure,  cross-examination  was  admissi- 
ble as  to  whether  the  structure  was  altered 
after  the  accident.— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Darby  (Tex.  Civ.  App.)  446. 

On  an  issue  whether  owner  of  burned  build- 
ing was  negligent  in  permitting  its  walls  to 
remain  stauaitig  after  it  had  been  partially  de- 
stroyed by  fire,  certain  instruction  held  erro- 
neously refused. — Freeman  v.  Carter  (Tex.  Civ. 
App.)  S27. 

In  an  action  for  injuries,  an  instruction  de- 
fining contributory  negligence  held  not  objec- 
tionable as  requiring  Uiat  such  negligence  l>e 
the  proximate  cause  of  the  injury. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Johnson  (Tex. 
Civ.  App.)  t69. 

Objection  to  an  instruction  on  contributory 
neBligence  held  hypercritical. — Weeks  v.  Texas 
Midland  R.  R.  (Tex.  Civ.  App.)  1071. 

NEGOTIABLE  INSTRUMENTS. 

Se«  "Bills  and  Notes";  "Bonds,"  f  1. 
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NEGROES. 

Discrimination  against  in  drawing  jurj,  m« 
"Constitntional  Law,"  {  5. 

NEWLY-DISCOVERED  EVIDENCE. 

Ground  for  new  trial  in  civil  actions,  see  "New 
Trial,'\,lA. 

„;     NEW  TRIAL 

I  ■•    ,■•"0 

In  crimi  .>.ct  prosecutions,  se«  "Criminal  Law," 
J26.      iiv 

Necessity  ot  motion  for  purpose  of  reyiew,  see 
"Appeahtind  Error,"  |  D. 

Openmg  T6r  vacating  judgment,  see  "Judg- 
ment," S  6. 

Refusal  to  quash  panel  in  capital  case  as 
ground  for  new  trial,  see  "Jurj-,"  §  2. 

Kemand  l>y  appellate  court  for  new  trial,  Be« 
"Appeal  and  £rror,"  {  24. 

S    !•    Ovonnds. 

A  new  trial  will  not  be  granted  on  account  of 
the  discovery  of  a  single  witness  on  a  point 
not  conclusive  of  the  controversy. — Oberdorfer 
T.  Xewberger  (Ky.)  207. 

Newly  discovered  evidence  which  is  merely 
cumulative  does  not  autliori*e  a  new  trial. — 
Oberdorfer  v.  Newberger  (Ky.)  267. 

The  court  is  less  inclined  to  disturb  a  judg- 
ment granting,  than  one  refusing,  a  new  trial. 
—Butts  V.  Christy  (Ky.)  877. 

The  court   did   n''<   abnse   its   discretion   in 

granting  a  new  trval,  for  newly  discovered  evi- 
ence,  where  plaintiCTs  attorney  died  pending 
the  action,  and  the  attorney  who  took  his 
place  did  not  know  that  the  witnesses  after- 
wards discovered  knew  anything  about  the  case. 
—Butts  V.  Christy  (Ky.)  377. 

Xewly  discovered  evidence,  showing  that  a 
witness  for  defendant  who  had  been  regularly 
summoned  was  of  bad  rpputntiou  for  truth  and 
veracity,  as  well  as  chastit.v,  did  not  entitle 
plaintiff  to  a  new  trial.— Stowers  v.  Singer  (Ky.) 
822. 

Where  one  who  had  not  been  called  as  a  wit- 
ness after  the  trial  gave  testimony  in  a  proa- 
eoution  of  one  of  the  witnesses  which,  if  true, 
shows  that  defendant  is  sot  liable,  defendant 
should  have  been  granted  a  new  trial  on  the 
ground  of  newly  discovered  evidence. — ^Illinois 
Cent.  R.  Co.  v.  McManus'  Adm'x  (Ky.)  1000. 

Newly  discovered  evidence,  to  authorize  a 
new  trial,  must  be  such  as  will  likely  change 
the  re.siilt,  and  such  as  the  applicant  could  not 
have  di.scovered  by  due  diligence  prior  to  the 
rendition  of  the  judgment.  —  Fitzgerald  v. 
Compton  (Tex.  Civ.  App.)  131. 

Motion  by  defendant  for  a  new  trial,  on  the 
ground  of  his  failure  to  attend  the  trial,  held 
properly  denied  on  the  showing  made. — Millar 
V.  Smith  (Tex.  Civ.  App.)  429, 

Newly  discovered  evidence  which  is  merely 
cumulative  does  not  authorize  a  new  trial. — 
Stowers  v.  Singer  (Ky.)  822;  Alexander  v. 
Lovltt  (Tex.  Civ.  App.)  927. 

Ground  for  new  trial,  where  first  trial  was 
in  absence  of  defendant  and  coanseh  held  not 
shown.— Verschoyle  v.  Darragh  (Tex.  Civ. 
App.)  1009. 

I  2.     ProoeedlnKS   to   proenre  neir  trial. 

The  affidavits  of  jurors  held  inadmissible  to 
impeach  the  verdict.— Griffith  v.  Mosley  (Ark.) 


Where  omission  to  sign  a  motion  for  a  new 
trial  was  a  mere  oversight  of  counsel,  the  court 
does  not  abuse  its  discretion  in  permitting  it  to 
be  sinied  after  it  has  been  filed,  though  four 
'lays  nave  elapsed  from  the  return  of  the  ver- 
dict.—Reamer  V.  Morrison  Exp.  Co.  (Mo.  App.) 
718. 


A  Judgment  will  not  be  set  aside  on  the 
ground  that  the  jury  was  improperly  influ- 
enced, except  on  a  strong  showing  of  such  mis- 
conduct.—Hnycraft  V.  Griggsby  (Mo.  App.)  9&. 

NEXT  FRIEND. 

See  "Infants,"  {  1. 

NEXT  OF  KIN. 

See  "Descent  and  Distribution." 

I  NONSUIT. 

'  Before  trial,  see  "Dismissal  and  Nonsuit" 

'  NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 

NOTICE. 

Of  parOeular  fact»,  acta,  or  prooeedtnofs. 
See  "Trial,"  S  1. 

Acceptance  of  guaranty,  see    xinaranty,"  %  1. 
Action  or  process,  see  "Process,"  {  2. 
Appeal  in  condemnation  proceedings,  see  "Emi- 
nent Domain, '  g  8. 
Application  for  security  for  costs,  see  "Costs," 

12. 
Forfeiture  of  insurance  policy,  see  "Insurance," 

S  B. 
Injuries  from  defective  streets,  see  "Municipal 

Corporations,"  {  7. 
Inquest,  see  "Insane  Persons,"  I  1. 
Levy  of  attachment,  see  "Attachment,"  I  1. 
Maturity  of  note  given  in  payment  of  insur- 
I     ance  premium,  as  condition  precedent  to  for- 
feiture of  policy,  see  "Insurance,"  {  5. 
'  Nonpayment   or   protest  of   bill   or   note,   see 
j     "Bills  and  Notes,"  $  4. 

i  TovortUsuXairtslaunofvortte*. 

See  "Principal  and  Agent,"  S  2. 

To  contestee  as  condition  precedent  to  right  to 
contest  local  option  election,  see  "Intoxicat- 
ing Liquors."  8  1. 

OBJECTIONS. 

Presentation  of  questions  for  review,  see  "Ap- 
peal and  £h:ror,^'  %%  3,  28. 
To  jurisdiction  of  court,  see  "Courts,"  {  1. 

OBLIGATION  OF  CONTRACT 

Lavs  impairing,  see  "Constitutional  Law,"  {  3. 

OBSTRUCTING  JUSTICE. 

Duder  Pen.  Code,  art.  238.  and  Code  Cr. 
Proc.  art.  254,  a  person  resisting  a  warrant  for 
arrest  for  gaming  is  not  guilty  of  any  offense. 
— Fulkerson  v.  State  (Tex.  Cr.  App.)  602. 

OBSTRUCTIONS. 

Of  highways,  see  "Highways,"  |  2. 
Of  process,  see  "Obstructing  Justie*.** 

OFFER. 

Of  proof,  see  "Trial,"  {  2. 

OFFICERS. 

Mandamus,  see  "Mandamus,"  {  2. 
Resisting  officer,  see  "Obstructing  Justice." 

Particvlar  clones  (kf  offloen. 

See  "Attorney  General";    "Judges";    "Justices 

of  the  Peace";   "Sheriffs  and  Constables." 
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Bank  offlcen,  see  "Banks  and  Banking."  {  1. 

Collectors  of  taxes,  see  "Taxation,"  §  3. 

Corporate  officers,  see  "Corporations,"  H  8,  4. 

Comity  officers,  see  "Counties,"  §  2. 

Election  officers,  see  "Elections,"  {  1. 

Health  officers,  see  "Health,"  {  1. 

Municipal  officers,  see  "Municipal  Corpora- 
tions," §S  2,  7. 

Public  administrators,  se«  "Executors  and  Ad- 
ministrators," i  2. 

School  officers,  see  "Schools  and  School  Dis- 
tricts," {  1. 

f  !•     Appolmtment,     qvallfloatloii,     aad 
tenure. 

Under  Ky.  St.  S  140,  removal  of  incumbent 
of  auditor's  office,  pursuant  to  judgment  in 
election  contest,  held  not  to  work  removal  of 
deputy,  so  as  to  deprive  him  of  compenBation 
thereafter.— Smith  t.  Coulter  (Ky.)  1. 

A  clerk  of  the  corporation  department  in  the 
office  of  secretary  of  state,  who  was  appointed 
by  one  who  held  that  office  under  a  certificate 
of  election  issued  by  the  proper  authority,  was 
a  de  jure  officer,  and  entitled  to  compensa- 
tion for  his  services  out  of  the  fees  of  the 
office,  OS  provided  by  statute.— Hemphill  v. 
Coulter  (Ky.)  S. 

That  one  who  held  the  office  of  auditor  ander 
a  certificate  of  election  was  adjudged  not  to 
be  entitled  to  the  office  did  not  operate  to  re- 
move an  insurance  commissioner  appointed  by 
him  while  in  office  pending  the  contest. — 
Sweeney  v.  Coulter  (Ky.)  264. 

The  appointment  of  a  new  Insurance  com- 
missioner did  not  operate  to  remove  a  clerk 
appointed  by  his  predecessor,  and  such  clerk, 
not  being  removed  by  the  new  commissioner,  is 
entitled  to  compensation  for  his  services  while 
he  continued  to  perform  the  duties  of  the  of- 
fice.—Sweeney  V.  Coulter  (Ky.)  2S4. 

Under  Ky.  St  i  4682.  the  fact  that  one  who 
held  the  office  of  state  treasurer  was  adjudged 
in  a  contest  not  to  be  entitled  to  the  office  did 
not  operate  to  remove  one  whom  he  had,  while 
in  office  pending  the  contest,  appointed  assist- 
ant treasurer.— Long  v.  Coulter  (Ky.)  272. 

{  2.    Bislits,  powers,  duties,  and  liabil- 
ities. 

Though  the  clerk  paid  the  fees  of  the  office 
to  the  state  treasurer,  instead  of  the  secretary 
of  state,  when  the  services  were  performed. 
he  was  entitled  to  a  mandamus  compelling  the 
auditor  to  issue  a  warrant  for  his  compensa- 
tion, to  which  he  was  entitled  out  of  such  fees. 
—Hemphill  y.  Coulter  (Ky.)  8. 

The  degree  of  intoxication  held  for  the  jury, 
in  a  prosecution  under  Kev.  St.  1899,  §  2334, 
for  drunkenness  in  the  performance  of  an  of- 
ficial duty.— State  t.  Taylor  (Mo,  App.)  872. 

OILS. 

See  "Mines  and  Minerals." 

OPENING. 

Judgment,  see  "Judgment,"  {  8. 

OPINION  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  }  10. 
In  criminal  prosecutions,  see  "Criminal  Law," 
113. 

ORDER  OF  PROOF. 

At  trial,  see  "Trial,"  {  2. 

ORDERS. 

Review  of  appealable  orders,  see  "Appeal  and 
Error." 


ORDINANCES. 

Municipal  ordinances,  see  "Mnnldpal  Corpora- 
Uons,"  a  1,  4,  6. 

Regulation  of  operation  of  railroads,  see  "Rail- 
roads," {  4. 

PARENT  AND  CHILD. 

See  "Bastards";   "Qnardima  and  Ward";   "In- 
fants." 
Action  for  death  of  child,  see  "Death,"  {  1. 
Actions  for  seduction  of  child,  see  "SeductJon," 

n. 

Custody  of  children  on  divorce,  see  'TMvorce," 

S4. 
Effect  of  conveyance  of  community  property  on 

child's  title  as  htir,  see  "Husband  and  Wife," 

15. 
Transactions  between  in  fraud  of  creditors,  see 

"Fraudulent  Conveyances,"  i  1. 

PAROL  EVIDENCE. 

See  "Criminal  Law,"  f  10;  "Evidence."  H  3.  9. 

PARTIES. 

Admissions  as  evidence,  see  "Elvidence,"  {  5. 

Death  ground  for  abatement,  see  "Abatement 
and  Revival,"  {  1. 

Domicile  or  residence  as  affecting  venue,  see 
"Venue,"  {  2. 

Entitled  to  testify,  see  "Witnesses,"  8  2. 

Persons  concluded  by  judgment,  see  "Judg- 
ment," 8  10. 

Rights  and  liabilities  as  to  costs,  see  "Coate," 
|]. 

In  vo/itb!ular  actions  or  prooee6Ung$, 

See  "Partition,"  §  2. 

Criminal  prosecutions,  see  "Assault  and  Bat- 
tery," i  1;  "Criminal  Law,"  g  3. 

Enforcement  of  vendor's  lien,  see  "Vendor  and 
Purchaser,"  S  5. 

For  causing  death,  see  "Death,"  {  1. 

Foreclosure  of  railroad  mortgages,  see  "Rail- 
roads," i  8. 

Insurance  p(dlcy,  see  "Insurance,"  8  10. 

On  appeal  or  writ  of  error,  see  "Appeal  and 
Error,"  8  7. 

To  parUeuUxr  classes  ofwnvtyanoet,  eontraett, 

or  tranaoictttms. 
See  "Assignments,"  |  2;   "BiUs  and  Notes,"  8 
2;    "Usury,"  8  1. 

8    1.     DasiKnation  and  description. 

Under  Rev.  St.  1880,  8  575,  in  an  action  for 
divorce,  an  order  of  publication  describing  the 
defendant  as  "Emma  Burge,"  when  her  true 
name  was  "Emily  Burge,  is  insufficient  to 
confer  jurisdiction. — Burge  v.  Barge  (Mo.  App.) 
703. 

PARTITION. 

Of  community  property,  see  "Hasband  and 
Wife,"  8  5. 

8  I.     By  aets  of  parties. 

In  suit  for  partition,  plaintiff  M4  not  entitled 
thereto  by  virtue  of  an  agreement;  it  appear- 
ing that  on  an  attempted  division  by  commis- 
sioners he  had  refused  to  comply  with  it- 
Johnston  ▼.  Clark  (Ark.)  896. 

Oral  division  lield  suffideut  severance  of  ten- 
ancy in  common,  so  as  to  bring  share  of  one 
tenant  within  homestead  law. — McBroom  v. 
Whitefield  (Tenn.)  794. 

Where  certain  community  property  left  by  a 
deceased  husband  was  properly  partitioned  be- 
tween the  surviving  wife  and  lus  h«rs,  such 
partition  could  not  be  affected  by  errors  occur- 
ring 10  years  thereafter  in  partitioning  the  sep- 
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arate  pr(9erty  of  deceased.— Barrett  v.  Spence 
(Tex.  OlT.  App.)  9ai. 

Whpre  a  cwtificate  tor  lands  issued  to  the 
adminiBtrators  ot  a  married  volunteer  was  lo- 
cated in  two  tracts,  the  larger  ot  which  was  ap- 
propriated by  and  sold  by  his  heirs,  aud  the 
smaller  tract  appropriated  by  the  surviving  wife, 
and  such  division  was  acquiesced  in  for  over  GO 
years,  a  finding  that  the  certificate  and  land 
were  so  divided  orpartitioned  was  justified.— 
Barrett  v.  Spence  (Tex.  Civ.  App.)  921. 

I  2.    Aotloaa  for  partltloB. 

To  deprive  one  of  several  cotenants  of  the 
right  to  a  division  in  kind,  it  must  affirma- 
tively appear  that  the  land  cannot  be  divided 
without  materially  impairing  its  value;  and 
it  will  be  presumed  that  100-acre  tract  is  di- 
visible.—Talbott  V.  Campbell  (Ky.)  S3. 

A  creditor  who  has  had  his  execution  levied 
npon  the  debtor's  undivided  interest  in  a  tract 
of  land  has  no  right  to  be  made  a  party  to 
partition  proceedings  aud  insist  on  a  sale. — 
Talbott  V.  Campbell  (Ky.)  63. 

In  a  4)artition  suit  brought  by  alleged  heirs 
of  decedent  against  the  neir  having  posses- 
sion of  the  property,  the  burden  is  on  plain- 
tiffs to  prove  ueir  title;  defendant's  posses- 
sion alone  being  sufflcient  to  entitle  him  to 
indemeut  otherwise.— I^aferiere  v.  Richards 
(Tex.  Civ.  App.)  125. 

Instruction  in  partition  suit  htld  not  inap- 
plicable to  the  evidence. — I^aferlere  v.  Richards 
(Tex.  Civ.  Aw.)  125. 

It  is  not  essential  that  a  decree  orderiug  par- 
tition accurately  describe  the  land.— Black  v. 
Black  (Tex.  Civ.  App.)  928. 

PARTNERSHIP. 

I  1.     Betlroment  and  Mlmlasloa  of  part- 
ners. 

Where  a  partnership  is  dissolved,  but  the 
business  is  conducted  In  the  same  firm  name, 
the  renewal  of  a  note  of  the  old  firm  by  a 
member  of  both  firms  is  not  binding  on  a  new 
member  ot  the  firm.— Friedman  v.  £logeI  (Mo. 
App.)  725. 

f  2.     Death    of    partner,   and    sarTlTlnc 
partnom. 

The  heirs  of  a  deceased  partner  are  suffi- 
ciently interested  in  his  estate  to  entitle  them 
to  except  to  the  settlement  of  an  administra- 
tor of  tAe  partnership  estate.— (Cogswell's  Heirs 
T.  Frendenau  (Mo.  App.)  744. 

f  3.     DlMolntlon,    aettlentent,    and    ae> 
conntinK. 

Evidence  in  an  action  for  partnership  ac- 
counting held  to  justify  a  finding  that  there 
had  been  a  final  settlement.- Ely  v.  Coontz 
(Mo.  Sup.)  299. 

PASSENGERS. 

See  "Carriers,"  f  8. 

PATENTS. 

For  public  lands,  see  "Public  Lands,"  |  2, 

PAYMENT. 

See  "Compromise  and  Settlement." 
Subrogation  on  payment,  see  "Subrogation." 

Of  particular  classes  of  obMyatfons  or  tioMIitie*. 

See  "Mortgages,"  $  4. 

Compensation  for  property  taken  for  public 
use,  see  "Eminent  Domain,"  §  2. 

Price  of  land  sold,  see  "Vendor  and  Purchas- 
er," f  8. 


I  1.     Pleadlns,   evldenee,  trial,  and  re- 
▼levr. 

A  "receipt  in  full"  is  not  conclusive  that 
nothing  more  is  due.  but  may  l>e  shown  to  be 
erroneous.— Illinois  C!eut.  R.  (3o.  v.  Manion 
(Ky.)  40. 

In  an  action  against  a  decedent's  estate  to 
recover  for  services  as  body  servant  and  nurse, 
on  a  quantum  meruit,  held,  that  no  presump- 
tion of  payment  arises  because  deceased  was! 
wealthy  and  the  service  could  have  been  paid 
for  from  time  to  time. — Ryans  v.  Hospes  (Mo. 
Sup.)  285. 

8  2.     BeooTorj  of  payments. 

Evidence  in  an  action  by  a  borrower  against 
a  building  and  loan  assodatiou  to  recover  a 
sum  paid  in  settlement  of  the  debt  held  not  to 
show  duress  which  would  authorize  a  recovery 
of  the  sum  paid. — Flinn  v.  Mechanics'  Build- 
ing Ass'n  (Mo.  App.)  729. 

PEDDLERS. 

See  "Hawkers  and  Peddlers." 

PENALTIES. 

For  violations  of  terry  regulations,  see  "Fer- 
ries," i  1. 

For  violations  of  statute  by  foreign  corpora- 
tions, see  "(Corporations,"  {  7. 

For  violations  of  usury  laws,  see  "Usury,"  {  2. 

{    1.     Nature  and  sronnds,  and  extent  of 
UablUty. 

Cr.  Code  Prac.  {  11,  providing  that  a  public 
offense  ot  which  the  only  punishment  is  a  fine 
may  be  prosecuted  by  a  penal  action,  was  not 
repealed  by  Ky.  St.  %  1141.— Equitable  Life 
AMur.  Soc.  V.  Commonwealth  (Ky.)  388. 

(Const.  8  12,  providing  that,  with  certain  ex- 
ceptions, "no  person  for  an  indictable  offense 
shall  be  prosecuted  against  criminally  by  in- 
formation," does  not  apply  to  misdemeanors 
punishable  by  fine. — Equitable  Life  Assur.  Soc. 
T.  Commonwealth  (Ky.)  388. 

I  2.    Actions  and  other  proeeedlngs. 

As  the  defendant  in  a  penal  action  cannot  be 
required  to  furnish  evidence  against  himself, 
it  was  error  to  require  him  to  file  an  answer 
specifically  denying  all  of  the  allegations  of 
the  petition;  a  Jplea  of  not  guilty  being  all  that 
is  necessary. — Equitable  Life  Assur.  Soc.  v. 
Commonwealth  (Ky.)  388. 

PERJURY. 

I   1.    Prosecution  and  pvnlslinient. 

On  a  prosecution  for  perjury  at  a  certain 
trial,  evidence  of  what  other  witnesses  testified 
to  on  such  trial  is  inadmissible.— Freeman  v. 
State  (Tex.  Cr.  App.)  499. 

PERSONAL  INJURIES. 

See  "Negligence." 

Elements  of  damages,  see  "Damages,"  |  1, 

£hcce8sive  damages,  see  "Damages,"  |  4. 

To  employe,  see  "Mastra:  and  Servant,"  J  2. 

To  licensee,  see  "Railroads,"  g  5. 

To  passenger,  see  "Carriers,"  §g  3%,  4. 

To  person  on  or  near  railroad  tracks,  see  "Rail- 
i-oads,"  S  7;   "Street  Railroads."  S  1. 

To  travels  on  highway,  see  "Municipal  Cor- 
porations," §  7. 

To  traveler  on  highway  crossing  railroad,  see 
"Railroads,"  |  0. 

To  trespasser,  see  "Railroads,"  {  6. 

PETITION. 

To  obtain  allowance  of  appeal  or  writ  ot  er- 
ror, see  "Appeal  and  Error,"  {  8. 
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PHYSICIANS  AND  SURGEONS. 

Expert  testimony,  see  "Evidence,"  {  10. 
PrescTiptioD  of  physician  for  liquor  as  defense 
to  illeigal  sale,  see  "Intoxicatiug  Liquors,''  {  3. 

A  mandamus  to  compel  the  state  board  of 
dental  examiners  to  issue  plaintiff  a  certificate 
was  properly  refused,  where  neither  plaintiff's 
diploma  nor  the  charter  of  the  college  by  which 
it  purported  to  be  issued  was  properly  authen- 
ticated.—Smith  T.  Kentucky  State  Board  of 
Dental  Examiners  (Ky.)  999. 

Board  of  dental  examiners  held  not  vested 
with  discretion  to  refuse  a  certificate  to  an  ap- 
plicant who  presents  a  diploma  from  a  dental 
collage  authorized  by  law  to  issue  same,  but 
may  refuse  a  certificate  without  proof  that  the 
diploma  is  genuine  or  was  issued  by  a  dental 
college  authorized  to  do  so.— Smith  v.  Kentucky 
State  Board  of  Dental  Examiners  (Ky.)  999. 

PLEA. 

In  criminal  prosecutions,  see  "Criminal  Law," 
§  7. 

PLEADING. 

Admissions  in  pleadings,  see  "Evidence,"  {  5. 

Applicability  of  instrnctions  to  pleadings,  see 
'TYlal,"  i  6. 

Effect  of  amending  petition  on  limitation  of 
action,  see  "Limitation  of  Actions,"  {  2. 

For  loss  of  goods  by  carrier,  see  "Carriers,"  j  1. 

Reading  of  and  conmient  on  pleadings  by  coun- 
sel, see  "Trial,"  f  8. 

Suit  to  restrain  sale  of  riparian  lands,  see 
"Navigable  Waters,"  §  1. 

AllegaMona  at  to  parUcvlnr  facta,    acts,    or 

transaeiions. 
See  "Adverse  Possession,"  S  2;  "Damages,"  {  5. 
Statute  of  limitations,  see  "Limitation  of  Ac- 
tions," iS  4. 

In  actions  by  or  againtt  porticulor  tiana  of 

parties. 
See  "Beneficial  Associations";  "Carriers,"  {{  1, 

«:  "Husband  and  Wife,"  i  3;  "Infants,"  {  1; 

"Railroads,"  S  6. 
Legatee,  see  "Wills,"  {  S. 

In  partteular  acUona  or  proceedings. 

See  "Ejectment,"  J  2;  "Injunction."  {  3;  "Neg- 
ligence," {  3;   "Quieting  Title,"  §  1. 

Against  wife  for  family  necessaries,  see  "Hus- 
band and  Wife,"  {  3. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," i  3. 

Election  contest,  see  "Elections,"  S  3. 

For  damage  to  passenger's  baggage,  see  "Car- 
riers," i  6. 

For  delay  of  carrier  iu  delivering  goods,  see 
"Carriers,"  |  1. 

For  dower,  see  "Dower,"  {  3. 

Foreclosure  of  railroad  mortgage,  see  "Mort- 
gages," i  3. 

For  personal  injuries,  see  "Master  and  Serv- 
ant," §  2;  "Railroads,"  §  6. 

For  wrongful  attachmeut,  see  "Attachment," 
S  2. 

Indictment  or  criminal  information  or  com- 
plaint, see  "Indictment  and  Information." 

On  bond  of  sheriff,  see  "Sheriffs  and  Con- 
stables," {  2. 

On  note,  see  "Bills  and  Notes,"  I  5. 

Penal  actions,  see  "Penalties,"  |  2. 

Pleas  in  criminal  prosecutions,  see  "Criminal 
Law,"  S  7. 

If  1, 2.  Amended  aad  snpplemeatkl  plead- 
ings and  repleader. 

In  an  action  to  set  aside  deeds  for  undue  in- 
fluence and  mental  Incapacity,  petition  cannot 
be  amended  to  set  up  want  of  delivery,  under 


Rev.   St.   1886.  i  C57.-Carter  t.  DiUey  (Mo. 
Sup.)  232. 

In  an  action  against  the  estate  of  a  decedent. 
held,  under  facts,  proper  to  refuse  to  permit  de- 
fendant to  amend  his  answer,  setting  up  pay- 
ment, after  close  of  the  evidence. — ^Ryan  v. 
Hospes  (Mo.  Sttp.)  286. 

§   3.    Slgnatnre  and  verlfloation. 

Plaintiff  need  not  deny  under  oath  execution 
of  writings  set  up  in  answer  as  defensive  mat- 
ter.—Stevens  V.  Equitable  Mfg.  Co.  (Tex.  Civ. 
App.)  1041. 

§   4.    Defects     and     objectlona,     waiver, 
and  aider  by  verdiot  or  Jndfl^aenl. 

Answering  over  after  the  overruling  of  a  de- 
murrer to  the  petition  as  not  stating  a  cause 
of  action  is  not  a  waiver  of  such  objection. — 
Hoffman  v.  McCracken  (Mo.  Sup.)  878. 

PLEDGES. 

It  is  no  defense  to  a  suit  to  redeem  a  pledg«> 
of  stock  as  collateral  that  alleged  purotasers 
of  the  stock  from  the  pledgor  were  not  made 
parties.— Houston  &  T.  C.  R.  Co.  v.  Conaer 
(Tex.  Civ.  App.)  773. 

A  plea  in  a  suit  to  redeem  stock  deposited  as 
collateral,  alleging  a  sale  of  certain  stock  by 
the  pledgor  and  that  the  stock  was  held  by  the 
pledgee  "subject  to  the  agreement,"  is  defect- 
ive, where  the  conditions  on  which  the  stock 
was  held  were  not  alleged,  nor  any  averment 
made  as  to  a  breach  or  fulnllment  of  the  condi- 
tions, nor  any  allegation  embodied  as  to  the 
ownership  of  such  stock.— Houston  &  T.  C.  R. 
Go.  V.  Conner  (Tex.  Civ.  App.)  773. 

The  holder  of  stock  deposited  as  collateral 
cannot  withhold  possession  thereof  from  the 
(iei>ositor,  when  the  payment  of  the  obligation 
secured  is  tendered,  on  notice  from  allesed 
purchasers  of  the  stock  to  hold  the  same,  when 
the  agreement  under  which  such  purchasers 
claimed  was  not  shown  to  be  valid  and  bind- 
ing.—Houston  &  T.  C.  R.  Co.  V.  Conner  (Tex. 
Civ.  App.)  778. 

In  a  suit  to  redeem  collateral  security,  a  plea 
setting  up  an  alleged  sale  of  the  colLateral  by 
the  pledgor  held  iusufilcient  and  demurrable.-^ 
Houston  &  T.  C.  B.  Co.  v.  Conner  (Tex.  Civ. 
App.)  773. 

POLICE. 

See  "Municipal  Corporations,"  |  2. 

POLICE  POWER. 

Of  municipality,  see  "Mnniclpal  Corporations," 

POLICY. 

Of  insurance,  see  "Insurance." 

POLITICAL  RIGHTS. 

Suffrage,  see  "Elections." 

POLLUTION. 

Of  water  course,  see  "Waters  and  Water  Cours- 
es," §  1. 

POSSESSION. 

See  "Adverse  Possession." 

POWERS. 

Creation  by  will,  see  "Wills  "  f  4. 
Of  executor  under  will,  see  "Executors  and  Ad- 
ministrators," §  3. 
Of  sale  in  mortgage,  see  "Mortgages,"  i  5. 
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S    1.    CoBBtmotloii  oaid  ezeontioB. 

Property  which  the  donee  of  a  power  was  au- 
thorized ta  dispose  of  by  will  betweeu  his  three 
children,  living  at  the  time  of  its  creation,  pass- 
ed on  his  death  to  the  sole  survivor  of  the  chil- 
dren, and  he  had  no  power  of  appointment  to 
his  grandchildren.— Herrick  v.  Fowler  (Tenn.) 
801. 

The  donee  of  a  power  to  dispose  of  property 
by  will  between  his  children  held  not  author- 
ized to  incumber  by  a  charge  in  favor  of  grand- 
children the  estate  appointed  to  the  only  child 
alive  at  his  death. — Herrick  v.  Fowler  (Teun.i 
861. 

A  power  of  appointment  by  will  held  to  be 
confined  to  the  children  of  the  donor,  and  not 
to  extend  to  the  heirs  of  the  donee,  other 
than  the  children  of  himself  and  the  donor. — 
Herrick  v.  Fowler  (Tenn.)  8«1. 

If  powers  conferred  by  a  will  and  deed  are 
properly  executed  by  the  will  of  the  donee, 
the  fact  that  the  will  and  deed  conferring  the 
powers  are  not  referred  to  in  his  will  does  not 
vitiate  their  execution.— Herrick  r.  Fowler 
(Tenn.)  861. 

Where  the  donee  of  a  power  was  authorized 
to  dispose  by  will  between  his  three  children  of 
property  in  which  he  was  given  a  life  estate, 
the  title  vested  on  his  death  only  In  the  child 
in  whose  favor  be  made  the  appointment. — 
Herrick  v.  Fowler  (Tenn.)  861. 

Where  one  of  the  interested  beneficiaries  un- 
der a  power  of  appointment  by  will  has  been 
otherwise  provided  for  by  the  donee  out  of  his 
own  means,  or  the  means  of  the  donor,  the 
rule  of  illusory  appointment  does  not  apply. — 
Herrick  v.  Fowler  (Tenn.)  861. 

PRACTICE. 

Procedure  of  perticnlar  courts,  see  "Courts." 

In  particular  dvil  aetUmt  or  proceedings. 

See  "Contempt,"  i  1 ;  "Divorce,"  $  2;  "Eject- 
ment"; "Prohibition";  "Replevin";  "Tres- 
pass," S  I;    "Trespass  to  Ti-y  Title,"  $  2. 

Accounting  by  executor  or  administrator,  see 
"Executors  and  Administrators,"  $  8. 

Condemnation  proceedings,  see  "Eminent  Do- 
main," f  3. 

Particular  proceedings  in  actions. 

See  "Abatement  and  Keiival";  "Continuance": 
"Costs";  "Damages,"  §  5;  "Dismissal  and 
Nonsuit";  "Evidence";  "Execution";  "Judg- 
ment"; "Judicial  SalesV;  "Jury";  "Limita- 
tion of  Actions";  "Parties";  "Pleading"; 
"Process";  "Removal  of  Causes";  "Trial"; 
"Venue." 

Verdict,  see  "Trial,"  §  7. 

Pardcwlar  remedies  in  or  incident  to  actions. 
See  "Attachment";    "Garnishment";    "Injunc- 
tion";   "Sequestration." 

Procedure  in  criminal  prosecutions. 

See  "Bail,"  J  1;  "Oiminal  Law";  "Intoxicating 
Liquors,"  §  4. 

Procedure  in  exercise  of  special  Jurisdictions. 

In  bankruptcy,  see  "Bankruptcy,"  $  1. 

In  equity,  see  "Equity." 

lu  justices'  courts,  see  "Justices  of  the  Peace," 

i  2. 

Procedure  on  revteie. 
See  "Appeal  and  Error";  "Exceptions,  Bill  of"; 

"Justices  of  the  Peace,"  S  3;  "New  Trial." 

PREFERENCES. 

Effect  of  proceedings  in  bankruptcy,  see  "Bank- 

ruptcy,'*^ «  2. 
In    fraudulent    conveyance,    see    "Fraudulent 

Conveyances,"  {  1. 


PREJUDICE. 

Ground  for  reversal  in  civil  actions,  see  "Ap- 
peal and  Error,"  i  22. 

PRELIMINARY  INJUNCTION. 

See  "Injunction."  {  4. 

PREMIUMS. 

For  insurance,  see  "Insurance,"  §{  3,  6. 

PRESCRIPTION. 

Acquisition  of  rights,  see  "Adverse  Posses- 
sioli,"  i  1;  "Easements,"  t  1;  "Waters  and 
Water  Courses,"  §  3. 

PRESENTMENT. 

Of  bill  or  note,  see  "Bills  and  Notes,"  S  4. 
Of  claims  against  estate  of  decedent,  see  "Ex- 
ecutors and  Administrators,"  |  4. 

PRESUMPTIONS. 

On  appeal  or  error,  see  "Appeal  and  Error,"  § 
20. 

PRINCIPAL  AND  ACCESSORY. 

See  "Assault  and  Battery,"  {  1;  "Criminal 
Law,"  i  3. 

PRINCIPAL  AND  AGENT. 

See  "Attorney  and  Client";  "Brokers." 

Agency  of  wife  for  husband,  see  "Husband 
and  Wife,"  f  1. 

Authority  of  insurance  agent  to  waive  a  for- 
feiture of  policy,  see  "Insurance,"  §  6. 

Binding  force  of  insurance  agent's  representa- 
tions on  company,  see  "Insurance,"  g  6. 

Corporate  agents,  see  "Corporations,"  g  4. 

Discharge  of  debt  to  insurance  agent  by  issu- 
ing_  policy  on  his  Hf6,  see  "Insurance,"  g  1. 

Municipal  agents,  see  "Municipal  Corpora- 
tions.^' 8  7.  K  i~ 

Sale  of  liquors  by  clerk,  see  "Intoxicating  Liq- 
uors," i  3. 

g    1.    Mutual  rlcbta,  duties,  and  UabUi> 
ties. 

An  agent  who  has  been  held  personally  liable 
upon  an  unauthorized  warranty  made  by  him 
cannot  look  to  the  principal  to  reimburse  him. 
—J.  I.  Case  Threshing  Mach.  Co.  v.  Gardner 
(Ky.)  367. 

If  an  agent,  directed  to  loan  money  to  a 
third  party  and  to  take  as  security  a  deed  of 
trust,  violates  his  instructions  by  including  in 
the  trust  deed  a  note  owed  by  the  third  party 
to  himself,  without  his  principal's  knowledge 
or  consent,  the  latter  may  ignore  the  deed  of 
trust  and  look  to  the  agent  for  the  money  loan- 
ed.—Marshall  V.  Ferguson  (Mo.  App.)  935. 

In  suit  by  principal  against  his  agent  to  re- 
cover money  loaned  by  the  latter  to  a  third 
party,  on  ground  that  agent  had  violated  his 
instructions,  fact  that  agent  acted  without  com- 
pensation held  no  defense. — Marshall  v.  Fergu- 
son (Mo.  App.)  935. 

In  a  suit  by  principal  to  recover  from  an 
agent  money  loaned  by  the  latter  to  a  third 
party,  the  burden  held  to  be  on  plaintiff  to  es- 
tablish an  averment  that  the  agent,  without 
plaintiff's  knowledge,  included  a  note  due  from 
the  third  party  to  himself  in  the  security  taken. 
—Marshall  ▼.  Ferguson  (Mo.  App.)  935. 
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f  2.    Blshta  and  UablUtiM  •*  to  tblrd 
persona. 

Where  the  holder  of  a  bill  of  exchange,  upon 
discoTering  that  the  maker  had  acted  as  agent, 
or  for  accommodation,  of  Y.,  presented  it  as  a 
claim  against  the  insolvent  estate  of  Y.,  there 
was  not  anch  an  election  to  look  to  Y.  as  pre- 
cludes him  from  looking  to  the  maker  for  the 
balance  dne, — Hoffman  r.  Anderson  (Ky.)  49. 

Where,  in  an  action  for  waste  by  the  bene- 
ficiary in  a  deed  of  trust  to  secure  the  purchase 
price  of  land  conveyed  by  him,  it  merely  appear- 
ed that  the  sale  was  made  by  a  third  person, 
was  approved  by  the  beneficiary,  and  that  the 
third  person  was  named  as  trustee  in  the  trust 
deed,  held  error  to  permit  testimony  as  to  the 
third  person's  knowledge  that  the  land  was 
purchased  for  the  timber  and  knew  of  its  being 
cut.— Girard  Life  Ins.,  Annuity  &  Trust  Co.  v. 
Mangold  G^o.  App.)  955. 

In  an  action  against  an  agent,  from  whom 
plaintiffs  rented  premises,  for  injury  resulting 
from  falling  into  a  defective  drain,  the  dec- 
laration considered,  and  held  not  to  state  a 
cause  of  action;  no  facts  being  alleged  show- 
ing it  to  be  defendant's  duty  to  make  repairs 
or  warn  of  defects. — Drake  v.  Hagan  (Tenn.) 
470. 

An  instruction  in  an  action  by  a  mortgagee 
of  a  homestead  to  recover  the  property  held  er- 
roneous, as  apparently  authorizing  a  recovery, 
though  the  owners  of  the  land  had  not  par- 
ticipated in  the  fraud  to  obtain  the  money  for 
which  the  mortgage  was  given.— Taylor  v. 
Flynt  (Tex.  Civ.  App.)  347. 

Evidence  nnder  which  held,  that  a  principal 
was  not  liable  for  the  unauthorized  contract 
of  the  agent;  the  other  party  having  sufficient 
notice  of  the  agent's  lack  of  authority. — Na- 
tional Guarantee  Loan  &  Trust  Co.  r.  Thomas 
(Tex.  Olv.  App.)  454. 

Where  one  having  authority  to  sell  land  sells 
to  himself,  in  a  suit  by  the  owner  against  a 
grantee  of  the  purchaser,  the  burden  is  on  plain- 
tiff to  show  that  defendant  had  notice  of  plain- 
tiff's equities.- Hunter  v.  Eastham  (Tex.  Civ. 
App.)  1080. 

A  power  giving  authority  to  sell  land  car- 
ries authority  to  execute  conveyances. — ^Hunter 
v.  Eastham  (Tex.  Civ.  App.)  1080. 

Where  one  has  no  interest  in  land,  save  un- 
der a  power  to  sell,  his  deed  in  his  own  name, 
conveying  his  interest,  passes  the  title  of  the 
owner.— Hunter  v.  Eastham  (Tex.  Civ.  App.) 
1080. 

Where  one,  having  authority  to  sell  the  lands 
of  another  under  a  recorded  power,  conveys  in 
satisfaction  of  his  own  debt,  the  grantee  takes 
no  title.— Hunter  v.  Eiastham  (Tex.  Civ.  App.) 
1080. 

PRINCIPAL  AND  SURETY. 

See  "BaU";   "Bonds";  "Guaranty." 

Action  on  contractor's  bond,  see  "Limitation  of 
Actions,"  i  1. 

Liabilities  of  sureties  on  bonds  for  perform- 
ance of  duties  of  trust  or  oftlce,  see  "Execu- 
tors and  AdminiHtrators."  8  9. 

Liabilities  on  bonds  for  performance  of  duties 
of  trust  or  oOlce.  see  "Sheriffs  and  Consta- 
bles." fl  2. 

$   1.    Creation  and  ezlstenoe  of  relation. 

A  surety  held  not  relieved  from  liability  by 
an  agreement  with  the  principal. — Forrest  v. 
White  Sewing  Mach.  Co.  (Tex.  Civ.  App.)  340. 

{  2.    Remedies  of  eredltera. 

Where  the  sureties  on  a  note  defended  on 
the  ground  that  plaintiff  had  extended  the  time 
of  payment,  and  that  they  were  thereby  re- 
leased,  evidence  that  the  note  sued   on   was 


executed  for  sums  due  on  rarions  other  notes, 
which  embraced  10  per  cent,  interest,  held  in- 
competent.—Stepp  V.  Hatcher  (Ky.)  819. 

PRIORITIES. 

Between  execution  and  other  claims,  see  "Ex- 
ecution," §  3. 

Of  mortga>;es,  see  "Mortgages,"  f  2. 

Of  vendors'  liens,  see  "Vendor  and  Purchaser," 
I  5. 

PRIVATE  ROADS. 

Rights  of  way,  see  "Easements." 

PRIVILEGE. 

Effect  on  limitation,  see  "Limitation  of  Ac- 
tions," §  2. 

Of  married  women,  see  "Husband  and  Wife," 
»2. 

PROBABLE  CAUSE. 

For  prosecution,  see  "Malicioos  Prosecution," 

PROBATE. 

Of  wills,  see  "Wills,"  {  8. 

PROCESS. 

Resistance  or  obstrnction,  see  *^bstracting 
Justice." 

In  particular  acWm*  or  proceedings. 
In  criminal  prosecutions,  see  "Criminal  Law," 
i  6. 

Particular /oniu  ofwrttt  or  other  process. 
See  "Execution";   "Injunction";   "Mandamus"; 
"Pi-<iliil»ition";    "Se«|Uestration." 

I   1.    Hatnre,    Issnanee,    reqnialtes,    and 
▼aUdity. 

Where  a  defendant  demurred  to  a  firvt 
amended  original  petition,  and  it  was  sustain- 
ed, no  new  citation  was  necessary  on  the  sec- 
ond amended  pleading,  filed  at  a  sulraequent 
term,  stating  the  name  cause  of  action. — Wis- 
hw  V.   Houston  Nat.  Bank  (Tex.  Cir.  App.> 

An  allegation  in  an  amended  petition,  allee- 
ing  value  within  the  court's  jurisdiction,  htii 
not  a  statement  of  a  new  cause  of  action,  re- 
quiring service  of  citation  anew. — Wisbey  v. 
Houston  Nat.  Bank  (Tex.  Olv.  App.)  195. 

§   2.     Senrlee. 

Act  March  10,  1848  (Pasch.  Dig.  arts.  25. 
26),  construed,  and  held  to  warrant  service  by 
publication  of  unknown  heirs  in  the  first  in- 
stance, even  though  their  ancestor  liad  never 
been  himself  a  party  to  the  suit — Kilmer  v. 
Brown  (Tex.  Civ.  App.)  1090. 

PROHIBITION. 

Of  traffic  in  intoxicating  liquors,  see  "Intoxi- 
cating Liquors." 

(   1.    ITatnre  and  cronnds. 

A  court  having  jurisdiction  of  a  proaecntiou. 
its  refusal  of  jury  trial  is  at  most  mere  error, 
which  is  not  ground  for  writ  of  prohibition.— 
Ilelaney  v.  Police  Court  of  Kansas  City  (Mo. 
Sup.)  589. 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 
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PROPERTY. 


"Improvements"; 
"Traae-Markg   and 


Bee    "Animals";     "Crops' 

"Mines   and   Minerals^'; 

Ti-ade-Names." 
Adverse  possession,  see  "Adverse  Possesrion." 
Constitutional  guaranties  of  rights  of  property, 

see  "Constitutional  Law,"  86. 
Of  wife,  see  "Husband  and  Wife,"  f  1. 
Protection  of  rights  of  property  by  injunction, 

s<>e  "Injunction,"  I  2. 
Taking  for  public  use,  see  "Eminent  Domain." 

PROVINCE  OF  COURT  AND  JURY. 

In  rivii  actions,  see  "Trial,"  I  5. 
In  criminal  prosecutions,  see  "Criminal  Law," 
i  21. 

PROXIMATE  CAUSE. 

Direct  or  remote  consequences  of  injury,  see 
"Damages,"  |  1. 

PUBLICATION. 

Service  of  process,  see  "Pi-ocess,"  {  2. 

PUBLIC  DEBT. 

See  "States,"  S  1. 

PUBLIC  IMPROVEMENTS. 

By,   municipalities,    see    "Mnnicipal    Corpora- 


tions," 


PUBLIC  LANDS. 


Mandamus  to  compel  reinstatement  of  party  as 
purchaser,  see  "Mandamus."  {  1. 

I    1.    Disposal   of   lands    of   tlie    states— 
Keatncky. 

It  being  necessary  to  change  the  lines  or 
courses  of  a  patent  boundary  to  malce  the  pat- 
ent close,  and  it  being  clearly  proved  that  the 
mistalcp  was  on  the  first  line,  which  runs  due 
east,  it  was  proper  to  lengthen  the  parallel 
line,  which  runs  due  west,  to  correspond  with 
the  error  in  the  first  line.— Asher  v.  Vansant 
(Ky.)  874. 

I'nder  Ky.  St.  8  4703,  one  who  has  entered 
ond  surveyed  vacant  land  without  notice  to  an 
actual  settler  who  bad  previously  surveyed  it 
obtains  an  inferior  title. — Slusher  v.  Simpson 
(Ky.)  880. 

Though  an  original  sarrey  of  vacant  lands 
made  by  an  actual  settler  was  void,  yet,  as  he 
subHequently  surveyed  the  land  and  properly 
eutored  it  on  the  surveyor's  boolcs,  as  required 
by  Ky.  St.  8  4703,  one  who  has  made  an  en- 
try in  the  meantime  could  not  thereafter 
change  such  entry  to  his  prejudice.— Slusher  v. 
Simpson  (Ky.)  380. 


S   2. 


Texas. 


Act  April  19,  1901,  f  6,  confers  prior  right  to 
purchase  leased  school  lands  only  on  lessee 
thereof,  snd  not  on  assignee  of  lease. — Hazle- 
wood  V.  Rogan  (Tex.  Sup.)  80. 

T'nder  Act  April  10.  1001,  8  4,  a  lease  of 
prhool  land  ninde  subject  to  sale  tn  actual 
Kett'.ers  becomes  alMiolute  on  malcing  $200  im- 
provements.— Uazlewood  v.  Rogan  (Tex.  Sup.) 

Act  April  19.  1901,  8  5.  constnied.  and  held 
not  to  prevent  sale  of  leased  srbool  laud  to 
third  ptM-Kons,  where  their  applications  were 
prior  to  that  of  lessee.— Uazlewood  v.  Rogan 
(Tex.  Snp.)  80. 

Where  applications  to  purchase  school  lands 
were  both  premature,  lana  held  pro|>erly  award- 
07  S.W.— 74 


ed  to  party  first  filing  the  application.— Hazle- 
wood  V.  Rogan  (Tex.  Sup.)  80. 

The  term  "four  sections  of  land,"  as  osed 
in  Act  .Ipril  19.  1901,  preventing  sale  of  more 
than  four  sections  of  school  lands  to  sam? 
party,  constrned  to  mean  four  original  surveys. 
— Hailewood  v.  Rogan  (Tex.  Sup.)  80. 

Laws  1880,  p.  48,  relating  to  the  preference 
to  purchase  unappropriated  public  lands  with' 
in  the  inclosnre  of  a  bona  fide  settler,  held  not 
in  conflict  with  Const,  art.  14,  i  6,  providing 
for  homestead  donations. — Yocbam  v.  McCurdy 
(Tex.  Sup.)  318. 

Under  Rev.  St.  art  4209,  a  county,  by  an  of- 
fice survey  of  school  lands,  shown  by  the  field 
notes  to  include  all  the  lands  between  other 
surveys,  acquires  title  thereto,  though  the  dis- 
tances will  not  include  all  such  lands. — Steward 
V.  Coleman  County  (Tex.  Sup.)  1010. 

The  repnblic  of  Texas  held  to  possess  the 
power  to  designate  the  puri>o8e8  for  which  the 
proceeds  from  the  soles  of  public  lands  of  ii 
municipality  might  be  appropriated.— Board  of 
School  Trustees  of  City  of  San  Antonio  r. 
Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)- 
147. 

2  Oammel's  Laws,  p.  204,  held  to  confer  ab- 
solute power  of  sale  upon  the  council  of  San 
Antonio  of  the  public  lands  within  the  limitK 
of  the  city.— Board  of  School  Trustees  of  City 
of  San  Antonio  v.  Galveston,  H.  &  S.  A.  Ry. 
Co.  (Tex.  Civ.  App.)  147. 

Under  2  Gammel's  Laws,  p.  204,  creatiuir 
out  of  tlie  proceeds  of  public  lands  four  trusts 
of  equal  importance  withiu  the  control  of  the- 
council  of  Sau  Antonio,  a  beneficiary  could  not 
claim  its  share  until  division  by  the  council. — 
Board  of  School  Trustees  of  City  of  San  An- 
tonio V.  Galveston,  H.  &  S.  A.  Ry.  Co.  (Tex. 
Civ.  App.)  147. 

In  spite  of  Rev.  St.  arts.  4032,  4033,  an  ordi- 
nance giving  to  the  schools  the  proceeds  from 
the  sales  made  by  tlie  council  of  San  Antonio 
of  public  lands  held  not  to  require  that  the 
state  board  of  education  should  join  in  a  con- 
veyance of  the  public  lands. — Board  of  School 
Trustees  of  City  of  San  Antonio  v.  Galveston. 
H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  147. 

A  purchaser  of  land  from  a  city  having  th(> 
absolute  power  of  sale  held  not  required  to  see 
that  the  proceeds  of  such  sale  are  properly  ap- 
plied in  accordance  with  the  purposes  f<ir 
which  the  land  was  held.— Board  of  School 
Trustees  of  City  of  San  Antonio  v.  Galveston, 
H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  147. 

Kvideuce  held  insufficient  to  show  that  ait 
applicant  for  a  homestead  donation  had  ob- 
tained any  i-ight  to  a  homestead. — Yarbrougli 
V.  De  Martin  (Tex.  Civ.  App.)  177. 

The  validity  of  a  patent  to  laud  cannot  be- 
attacked  by  one  in  possession  as  a  treepasser- 
of  land  covered  by  the  patent. — Yarbrough  v. 
De  Martin  (Tex.  Civ.  App.)  177. 

Evidence  considered  in  an  action  to  recover 
school  lands,  and  held,  that  an  award  of  the- 
land  to  plaintiff's  grantor  was  properly  can- 
celed.—Spence  V.  Dawson  (Tex.  Civ.  App.)  180. 

Where  an  application  for  additional  school 
land  is  rejected,  the  applicant  acquires  no  right 
to  the  land  thereunder,  unless  it  is  shown  that 
the  land  was  withiu  five  miles  of  his  home  tract. 
— Spence  v.  Dawson  (Tex.  (Jiv.  App.)  180. 

In  an  action  between  adverse  claimants  of 
school  lands,  certified  copies  of  proofs  of  occu- 
pancy, filed  in  the  general  land  office  by  one 
throufrh  whom  plaintiff  claims  title,  arc  not  com- 
petent evidence.— Spence  v.  Dawson  (Tex.  Civ. 
App.)  180. 

School  land  patents  issued  under  Const,  art. 
7,  8  (J,  and  Act  April  7,  1883,  held  void  as  be- 
ing issued  to  a  county  which  did  not  l>elong  to- 


Digitized  by  VjOOQIC 


1170 


•7  SOUTHWESTERN  RBPORTBB. 


?; 


the  state.— Cameron's  Ex'rs  v.  State  (Tex.  Civ. 
App.)  348. 

The  authority  of  the  officers  authorised  to  is- 
sue school  land  patents,  under  Const,  art.  7,  t 
«,  and  Act  April  7,  1883,  *eW  ministerial,  and 
hence  that  the  state  was  not  concluded  by 
their  acts.— Cameron's  Bx'rs  ▼.  State  (Tex.  Civ. 
App.)  348. 

The  question  as  to  the  de  facto  existence  of 
a  county  to  which  school  land  patents  were  Is- 
sued, under  Const,  art.  7,  §  6,  and  Act  April 
7,  1888,  held  to  have  no  bearing  upon  the  ra- 
liditv  of  the  patents.— Cameron's  Ex'rs  v. 
State  (Tex.  Civ.  App.)  348. 

Purchasers  for  value  without  notice  held  to 
obtain  no  title  to  lands  patented,  under  Const, 
art.  7,  S  C,  and  Act  April  7,  1883,  to  a  county 
which  did  not  belong  to  the  state.— Cameron's 
Ex'rs  V.  State  (Tex.  Civ.  App.)  348. 

In  an  action  by  the  state  to  recover  lands 
•atented  under  Const,  art.  7,  i  6,  and  Act  April 
1883,  findings  held  insufficient  to  raise  the 
question    of    innocent    purchasers. — Cameron's 
Ex'rs  V.  State  (Tex.  Civ.  App.)  348. 

In  an  action  by  the  state  to  recover  lands 
patented  under  Const,  art.  7,  t  6,  and  Act 
April  7,  1883,  the  defense  of  estoppel  held  not 
applicable.— Cameron's  Ex'rs  v.  State  (Tex. 
Civ.  App.)  348. 

Act  Feb.  8,  1860,  purporting  to  create  a  coun- 
ty, and  subsequent  acts  recognizing  such  coun- 
ty as  existing,  held  not  to  estop  the  state  from 
reclaiming  lands  patented  under  Const,  art.  7, 
{  6,  and  Act  April  7,  1883.  to  snch  county.— 
Cameron's  Ex'rs  v.  State  (Tex.  Civ.  App.)  348. 

The  actions  of  the  officers  authorized  to  is- 
sue school  land  patents  under  (3oust.  art.  7,  i 
6,  and  Act  April  7,  1883,  in  issuing  such  pat- 
ents, held  not  to  estop  the  state  from  reclaim- 
ing the  land,  where  the  patentee  county,  did 
not  belong  to  the  state.— Cameron's  Bx'rs  v. 
State  (Tex.  Civ.  App.)  .348. 

In  an  action  by  the  state  to  recover  lands 
patented,  under  Const,  art.  7,  S  6, .  and  Act 
April  7,  1883,  to  Greer  county,  so  called,  a  pur- 
chaser of  the  lands  from  the  county  held  not 
entitled  to  set  up  estoppel.— Cameron's  Ex'rs 
V.  State  (Tex.  Civ.  App.)  348. 

Batts'  Ann.  Civ.  St.  8  4218f.  onnsidered  in 
connection  with  section  4218ff,  held  to  author- 
ize a  purchaser  of  school  lands  to  purchase 
additional  lands  at  the  time  of  purchasing  his 
home  place.— Nowlin  v.  Hall  (Tex.  Civ.  App.) 
900. 

Where  an  application  to  purchase  school 
lands  was  regulnr,  and  the  applicant  was  an 
actual  settler  thereon  until  bis  assignment  to 
another,  the  award  of  the  land  to  such  appli- 
cant took  the  land  off  the  market  until  it  was 
declared  forfeited  by  proper  proceedings;  and 
a  subsequent  applicant,  alleging  abandonment, 
could  not  recover  the  lands. — Duncan  v.  State 
(Tex.  Civ.  App.)  903. 

Under  Rev.  St  1895.  ii  4218x,  4218J,  Const, 
art.  5,  i  21,  and  Rev.  St.  1805,  tit.  12.  heUt. 
tliat  a  county  attorney  had  no  authority  to 
inter^-ene  in  trespass  to  try  title  and  claim 
title  in  the  state  by  forfeiture  by  abandonment. 
—Duncan  v.  State  (Tex.  Civ.  App.)  OWJ. 

AVhere,  in  an  action  of  trespass  to  try  title, 
the  lands  was  located  by  virtue  of  a  certificate 
to  the  administrators  of  a  Texas  volunteer 
killed  in  battle,  which  certificate  bore  an 
indorsement  of  transfer  by  such  administrators 
to  the  one  who  liK-ated  it.  such  indorsement 
is  sufficient  to  justify  a  finding  that  such  trans- 
fer was  made.— Barrett  v.  Spence  (Tex.  Civ. 
App.)  921. 

In  action  to  recover  school  land,  held  proper 
to  exclude  evidence  to  show  purchase  from  state 
collusive,  especially   in  view  of  Acts  1899,  p. 


259.— Strickel  v.  Turberville    (Tex.  Civ.   Appi 
1058. 

In  action  for  school  land,  held  proper  to 
exclude  evidence  that  purchaser  fiom  state 
was  minor,  especially  when  facts  brought  par- 
chase  within  Acts  1899,  p.  259.— Strickel  v. 
Turberville  (Tex.  Civ.  App.)  1058. 

Where  various  applications  to  purchase  leased 
school  lands  were  all  premature,  becaose  made 
before  the  expiration  ot  the  lease,  but  one  of  the 
applicants  filed  another  application  afto*  tli^ 
expiration  of  the  lease,  he  was  entitled  to  tli*- 
land,  though  his  first  application  was  not  prior 
to  that  of  the  other  premature  applicants.— 
Oorbin  t.  McOee  (Tex.  Civ.  App.)  IOOSl 

Attitude  of  owner  of  school  land  lease  with 
regard  to  the  time  of  expiration  thereof  held 
to  prevent  him  from  attacking  the  validity  of  a 
sale  to  another  applicant  on  the  ground  that 
his  application  was  prematurely  filed. — Corbin 
▼.  McGee  (Tex.  Civ.  App.)  106a 

Where  two  or  more  applications  for  the  pur- 
chase of  leased  school  lands  are  filed  prior  to 
the  expiration  of  the  lease  by  persons  other 
than  the  lessee,  the  first  applicant  is  entitled 
to  the  land,  if  the  other  applicants  do  not 
file  a  further  application  after  the  lease  has  ex- 
pired.—Corbin  V.  McGee  (Tex.  Civ.  App.)  106^. 

Settlement  on  leased  school  land  prior  to  the 
expiration  of  the  lease  does  not  give  right  to 
apply  for  adjoining  land.— Corbin  t.  McCee 
(Tex.  Civ.  App.)  10C8. 

A  lease  of  school  land  for  a  term  of  twn 
years  from  August  26,  1899,  cannot  be  regardH 
as  expiring  prior  to  12  o'clock  midnight  of 
August  26,  1901,  and  an  application  to  purcba~^ 
made  prior  thereto  is  premature. — (Sorbin  v.  Mi- 
Gee  (Tex.  Civ.  App.)  1068. 

Lands  surveyed  and  located  under  a  rail- 
road land  grant  held,  under  Const.  1876.  art 
7.  ««  2,  4,  Id.  art  14,  f  2,  and  Act  Feb.  3. 
1883,  {  1.  to  be  school  lands,  not  subject  tn 
be  patented,  even  though  the  railroad  land  grant 
was  invalid.— Mills  v.  Needham  (Tex.  Civ.  Apii.) 
1097. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts."  i  1. 

PUBLIC  USE. 

Taking  property  for  public  use,  see  "Eminent 
Domain.''^ 


See    "Criminal    Law,"     |    32;     "Penalties 

"Homicide,"  $  8. 


PUNISHMENT. 

al     Law,"     I    32; 

•  S  8. 

PUNITIVE  DAMAGES. 

See  "Damages,"  {  3;   "Death,"  (  1. 

QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Indictment  or  information,  see  "Indictment  aot^ 
Information,"   $  2. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  {  4. 
In  criminal  prosecutions,  see  "Criminal  Law," 
J  21. 
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QUIETING  TITLE. 

Uepeal  of  statute  relating  to  quieting  of  title, 
see  "Statutes,"  i  3. 

I    1.    JPro«e«dincs  and  relief. 

Wherp  land  has  remained  wild  and  unim- 
proved  until  shortly  before  the  commencement 
of  suit  for  its  possession,  plaintiff's  claim  is 
not  stale.— Penrose  t.  Doherty  (Arte.)  396. 

A  petition  in  an  action  under  Rev.  St.  1800, 
$  (5.50,  alleging  title  in  plaintiff,  and  that  defend- 
ant has  entered  under  claim  of  title  and  with- 
held possession  from  plaintiff,  does  not  contain 
facts  on  which  to  predicate  a  judgment  for  res- 
titution.— Bedford  v.  Sylces  (Mo.  Sup.)  569. 

On  a  finding  for  plaintiff  in  an  action  under 
Rev.  St.  1880,  g  650,  entry  of  judgment  for 
restitution  of  the  premises  is  unwarranted. — 
Bedford  v.  Sylces  (Mo.  Sup.)  660. 

A  petition  held  not  to  state  a  cause  of  action 
for  removal  of  cloud  on  title. — Smith  y.  Mor- 
gan (Tex.  Civ.  App.)  919. 

RAILROADS. 

See  "Street  Railroads." 

Carriage  of  goods  and  passengers,  see  "Car- 
riers." 

Condemnation  proceedings,  see  "Eminent  Do- 
main," i  2. 

f    1.    Hisht  of  way  sua  othmt  Interests 
la  laad. 

Deflection  of  railroad  from  right  of  way  heU 
not  abandonment  of  enterprise,  working  a  for- 
feiture.—Dickson  V.  St.  Louis  &  K.  R.  Co.  (Mo 
Sup.)  642. 

The  commissioners'  court  of  a  county  has  au- 
thority to  grant  a  railroad  a  right  to  build  a 
track  in  a  public  road  or  highway.— Texarkana 
&  Ft.  S.  Ry.  Co.  V.  Texas  &  N.  O.  R.  Q).  (Tex. 
Civ.  App.)  525. 

That  the  act  of  a  railroad  company  in  build- 
ing a  certain  spur  track  was  ultra  vires  does 
not  justify  an  euti-y  on  such  track  by  another 
railroad.— Texarkana  &  Ft.  S.  Ry.  Co.  v.  Tex- 
as &  N.  O.  U.  Co.  (Tex.  Qv.  App.)  525. 

Where  a  lumber  company  and  a  railroad  con- 
struct a  spur  track  from  the  former  premises 
to  the  latter's  line,  rhe  former  has  no  right  to 
authorize  a  use  of  the  spur  by  another  rail- 
road.—Texarkana  &  Ft.  S.  Ry.  Co.  v.  Texas 
&  N.  O.  R.  Co.  (Tex.  Civ.  App.)  525. 


§   2.    Oonatmiotlon,     audnteaajiee, 
equipment. 

In  action  for  injuries  from  maintenance  of 
coal  bins  by  railroad,  there  can  be  no  recovery, 
unless  there  was  damage  to  plaintiff's  property 
from  the  manner  of  operation  of  the  bins,  and 
no  recovery  for  damage  caused  by  trains  pass- 
ing on  the  track  by  plain  tifTs  house.— Louisville 
&  N.  R.  Co.  V.  Walton  (Ky.)  988. 

In  determining  whether  the  verdict  in  action 
for  damages  from  operation  of  railroad  coal  bins 
is  excessive,  the  fact  that  the  recovery  is  in  full 
of  all  damage  caused  by  the  reasonable,  ordi- 
nary, and  prudent  operation  of  the  bins  is  to 
be  considered.- Louisville  &  N.  R.  Co.  v.  Wal- 
ton (Ky.)  988. 

That  coal  bins  were  necessary  to  the  opera- 
tion of  a  railroad  does  not  preclude  plaintiff 
from  recovering  damages  for  injury  to  his 
property  from  the  operation  of  the  bins. — Louis- 
ville &  N.  R.  Co.  v.  Walton  (Ky.)  088. 

$   3.    ladebtedaess,  seemrltles,  Ueas,  and 

iiiortg«se*> 

A  civil  engineer,  employed  by  a  railrond  com- 
pany to  survey  its  line  and  superintend  the  con- 
struction of  its  road,  held  entitled  to  a  lien  under 
Rev.  St.  18S0.  I  6741,  and  Rev.  St.  1890,  «  4239. 


I  —Van  Prank  v.  St.  Louis,  O.  G.  &  Ft.  S.  Ry. 
!  Co.  (Mo.  App.)  088. 

I  One  entitled  to  a  lien,  under  Rev.  St.  1880,  § 
6741,  and  Rev.  St.  1899,  S  4'23»,  on  the  property 
of  an  insolvent  railroad  company,  could  not  in- 

I  terveue  in  a  suit  to  foreclose  a  mortgage  on  such 
property,  for  the  purpose  of  having  his  claim  de- 
creed priority  over  the  mortgage  debts. — Van 
I<>ank  V.  St.  I^uis,  C.  G.  &  Ft.  S.  Ry.  Oo.  (Mo. 
App.)  688. 

The  appointment  of  a  receiver  for  an  insol- 
vent railroad  company  held  not  to  entitle  one 
having  a  lien  under  Rev.  St.  1889,  i  6741,  and 
Rev.  St  1800,  {  42S»,  to  intervene  in  a  suit  to 
foreclose  a  mortgage  debt,  for  the  purpose  of 
having  bis  claim  decreed  priority  over  the  mort- 
gage debts.- Van  Frank  v.  St.  Louis,  C.  G.  & 
Ft.  S.  B.V.  Co.  (Mo.  App.)  688. 

One  who  failed  to  perfect  his  lien  under  Rev. 
St.  1890,  I  6741,  and  Rev.  St.  1800,  i  4f£Si,  on 
the  property  of  an  insolvent  railroad,  held  not 
entitled  to  have  his  claim  decreed  priority  over 
mortgage  creditors  by  a  court  of  equity. — Van 
Frank  v.  St.  Ixjuis,  C.  G.  &  Ft.  S.  Ky.  Oo.  (Mo. 
App.)  688. 

Where  one  entitled  to  a  lien  under  Rev.  St. 
18i»,  t  6741,  and  Rev.  St.  1809.  {  4230,  inter- 
vened in  a  suit  to  enforce  a  mortgage  on  an  in- 
solvent railroad  to  have  his  claim  decreed  priori- 
ty over  the  mortgage  debts,  his  legal  remedy 
under  the  statutes  could  be  set  up  as  a  defense, 
without  any  plea  of  adequate  remedy  at  law.— 
Van  Frank  v.  St.  Louis,  C.  G.  &  Ft.  8.  Ry.  Oo. 
(Mo.  App.)  «88. 

I  Sp.  Laws  1870,  p.  45,  and  Act  Dec.  19,  1857, 
'  making  certain  sales  of  "roadbed,  track,  fran- 
'  chise,  and  chartered  rights  and  privileges"  of 
a  certain  railroad  prima  facie  evidence  of  title 
in  the  purchaser,  did  not  include  property  nev- 
er occupied  or  used  by  the  purchaser. — Everett 
V.  Galveston,  H.  &  S.  A.  Ry.  Oo.  (Tex.  Civ. 
App.)  463. 

{   4.    Operation  — Ststntorr,      mnnioipal, 
and  ofleial  resolationa. 

A  railway  company  is  required  to  fence  its 
tracks  w^ithin  the  limits  of  an  unincorporated 
town,  if  it  can  do  so  without  obstructmg  the 
streets,  except  where  necessary  to  keep  them 
open  within  reasonable  switch  limits  for  the 
convenient  transaction  of  its  business  and  the 
safety  of  its  employes  in  handling  cars. — Downey 
V.  Mississippi  River  &  B.  T.  Ry.  Co.  (Mo.  App.  I 

1945. 

Where  a  city  ordinance  prohibits  the  running 

;  of  trains  at  a  higher  rate  of  speed  than  8  miles 
an  hoar,  the  running  of  a  train  at  35  miles  an 
hour  is  an  act  of  negligence.— Edwards  v.  Chi- 

'  cago  &  A.  R.  Co.  (Mo.  App.)  950. 

I  i  5.  — -  Injuries  to  Uoeaseea  or  tres- 
I  passer*  in  ceaeral. 

The  court  properly  refused  to  instruct  that  if 
;  defendant's  brakeman  put  plaintiff's  intestate, 
;  a  trespasser,  off  the  train  maliciously,  and  not 
'  in  the  discharge  of  his  duty  as  brakeman,  the 
'  jury  should  find  for  the  defense. — Illinois  Cent 
I  R.  Co.  V.  McManus'  Adm'x  (Ky.)   1000. 

'     An  instruction  as  to  the  duty  of  servants  in 

I  charge  of  a  train  in  putting  a  person  off,  even 

,  though   he   be   a   trespasser,    reviewed. — Illinois 

Cent  R.  Co.  v.  McManus'  Adm'x  (Ky.)  1000. 

In  action  for  injuiies  received  while  climb- 
I  ing  between  cars  of  a  freight  train  not  on  a 
'  public  crossing,  the  fact  that  other  cars  of  the 
same  train  did  block  the  crossing   was   imma- 
terial.—Thompson  v.  Missouri,  K.  &  T.  Ry.  Co. 
i  (Mo.  App.)  (m. 

i     Instruction  in  action  against  a  railroad  com- 
,  pauy  for  negligently  causing  death   held  argu- 
mentative.— Lumsiden    v.   Chicago,   R.    I.   &   T. 
Ry.  Oo.  (Tex.  Civ.  App.)  168. 

Set  of  general  and  special  instructions  in  nn 
action  against  a  railway  compauy  for  negligently 
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causing   death   held   erroneons.   because   uuduly  ] 
emphanizine    particular    defeusc.— I>umsden    t. 
Chicago,  R.I.&  T.  Ry.  Co.  (Tex.  Civ.  App.)  168.  i 

I  6.     —  Aoeldeats  »t  erosalBK** 

Action  agnint-t  a  railroad  company  for  death,  I 
resulting  from  failure  to  gire  signal  of  the  ap- 
proach of  train  at  crossing,  held  to  be  for  the 
jury.— Chesapeake   &   O.   By.   Oo.    t.    Dupee's 
Adm'r  (Ky.)  15.  I 

Boy  climbing  between  cars  of  freight  train  . 
h«l4  not  required  to  use  same  care  as  adult,  { 
though  appreciating  the  danger,  unless  be  has  i 
also  the  same  prudence  as  an  adult. — ^Thomp- ! 
son  V.  MisHOuri,  K.  &  T.  By.  Co.  (Mo.  App.) 
003.  I 

Railroad  company,   before  moTiug  a  freight 
train    blpcliing    a    public    street,    shonld    gire . 
warning  of  some  kind.— Thompson  v.  Missouri,  '• 
K.  &  T.  By.  Oo.  (.Mo.  App.)  (J03.  ; 

In  an  action  against  a  railroad  company  for 
injuries  sustained  by  a  traveler  at  a  street 
crossing,  evidence  held  insufficient  to  show  that 
he  was  guilty  of  contributory  negligence  as  a 
matter  of  law  in  obeying  the  flagman's  signal 
to  cross.— Edwards  v.  Chicago  &  A.  R.  Co.  (Mo. 
App.)  950. 

In  an  action  against  a  railroad  company  for 
injuries  sustained  by  a  traveler  at  a  street 
crossing,  evidence  hela  to  show  that  the  engineer  i 
was  negligent  in  failing  to  take  proper  steps 
to  stop  tlie  train  after  discovering  the  traveler's 
peril.— Mwards  v.  Chicago  &  A.  R.  Co.  (Mo. 
App.)  050. 

A   railroad   company's    flagman,   directing   a 
traveler  to  hurry  across  the  trades,  though  a 
train  was  then  approaching  at  a  high  rate  of  | 
speed,  and  so  near  as  to  make  it  hasardous  to  | 
drive  on  the  tracks,  held  negligent.— Edwards  v. 
Chicago  &  A.  R.  Co.  (Mo.  App.)  950. 

A  railroad  company's  flagman  at  a  street 
crossing,  failing  to  be  on  guard  as  a  traveler 
approaches  the  crossing,  and  giving  no  signal 
until  the  traveler  is  in  great  danger,  is  guilty 
of  negligence.— Edwards  v.  Chicago  &  A.  K.  Co. 
(Mo.  App.)  950. 

A  railroad  company  held  guilty  of  negligence 
in  leaving  an  engine  unattended,  with  steam  up, 
at  a  public  crossing. — Texas  Midland  R.  R.  v. 
Cardwell  (Tex.  Civ.  App.)  157. 

Plaintiff,  in  an  action  against  a  railroad  com- 
pany for  injuries  caused  by  reason  of  his  horse 
having  been  scared  hy  an  engine  at  a  public 
crossing,  held  not  guilty  of  contributory  negli- 
gence.—Texas  Midland  R.  R,  v.  Cardwell  (Tex. 
Civ.  App.)  157. 

Plaintiff,  in  an  action  against  a  railroad  com- 
pany  for  injuries  received  while  attempting  to  ' 
cross  defendant's  tracks  near  an   engine  at   a 
public  crossing,   held  not  to  have  assumed  the  ' 
risk.— Texas  Midland  R.  R.  v.  Cardwell  (Te.\. 
Civ.  App.)  157.  . 

Evidence  heM  to  sustain  a  verdict  that  a  per-  ' 
son  injured  at  a  railroad  crossing  was  not  guilty 
of  contributory  negligence. — St.  Louis  S.  W.  Ry.  I 
Co.  of  Texas  v.  Carwile  (Tex.  Olv.  Ajpp.)  160. 

The  proof  in  an  action  for  injuries  held  not  to 
constitute  a  substantial  variance  from  the  pe- 
tition as  to  the  immediate  cause  of  the  acci- 
dent.—International  &  G.  N.  R.  Co.  V.  Locke 
(Tex.  dv.  App.)  1082. 

A  petition  in  an  action  for  injuries  held  not  i 
to  show  that  plaintiff  was  guilty  of  contributory  I 
negligence  in  attempting  to  drive  over  a  rail- 
road crossing  past  a  hand  car  left  there,  which 
frightened  the  horses,— International  &  G.  N. 
B,  Co.  V.  Locke  (Tex.  Civ,  App,)  1082. 

§   7,    ——  Injuries  to  peraoaa  on  or  aear 
tracks.  I 

Evidence  tirld  not  to  justify  recovery  for  the 
death  of  a   person   whose  body  was  found  by 


railroad  track.— Hughes'  Adm'r  t.  LoaisviUe  i: 

N.  R,  Co,  (Ky,)  984. 

Evidence  held  not  to  sustain  recovery  agaissc 
a  railroad  company  for  the  death  of  a.  prmr 
who  was  struck  and  killed  by  a  train  while  si- 
ting asleep  on  the  end  of  the  ties  of  defend&Li'< 
track  at  a  late  hour  at  night.— Hughes'  Adc'r 
V.  Louisville  &  N,  R.  Co,  (Ky.)  984. 

Evidence  of  defendant's  negligence  in  an  ac- 
tion for  injuries  on  a  railroad  bridge  held  sof- 
ficient  to  go  to  the  jury.— Kentucky  &  I.  Bri<i$j 
Co.'8  Receivers  v.  Montgomery  (Ky.)  1008. 

An  Instruction  that  it  was  the  duty  of  <^ 
fendant  bridge  company,  in  operating  its  tnia 
upon  the  bridge,  "to  exercise  the  highest  Ci- 
gree  of  care  usually  exercised  by  pradeatly  msL- 
aged  corporations  of  the  same  character  to 
prevent  injury  to  paasengers,"  etc,  in  effect  i>~ 
quired  of  defendant  only  the  ezerciae  of  orii- 
nary  care. — Kentucky  &  I.  Bridge  Co.*s  Receiv- 
ers V.  Montgomery  (Ky.)  1(X)8. 

Persons  using  the  highway  of  a  bridge  an 
charged  with  notice  of  the  right  of  the  brid;:: 
company,  in  operating  its  traina  over  the  brid:'. 
to  make  all  usoal  and  reaaonable  noiaee  incidtf.-. 
thereto,  and  they  must  act  for  their  own  safet; 
with  reference  to  such  right. — Kentacky  &  I. 
Bridge  Co. 'a  Receivers  v.  Montgomery  (iv.T.i 
1008. 

Where  a  bridge  company  operates  trains  oc 
one  side  of  its  bridge,  and  the  other  is  used  l.r 
it  as  a  toll  highway,  it  is  the  duty  of  its  ferr- 
ants  in  charge  of  trains  to  keep  a  lookout  f"r 
the  teams  on  the  bridge,  and.  if  they  are  iii>- 
corered  to  have  become  so  frightened  as  to  t- 
unmanageable,  to  cause  no  more  noise  than  i- 
necessar}-. — Kentucky  &  I.  Bridge  Co.'s  He- 
ceivers  v.  Montgomery  (Ky.)  1008. 

Where  plaintiff  discovered  his  child  on  a 
railroad  track  a  short  distance  in  front  of  ^n 
approaching  train,  the  fact  that  he  ran  bai* 
along  the  track  towards  the  train  in  an  e.'- 
fort  to  save  his  child  does  not  render  him  i:..- 
ble  to  a  charge  of  contributory  ncKlipenc-e.— 
San  Antonio  &  A,  P.  Ry.  Co.  v.  Gray  (Tex. 
Snp.)  763. 

Where  plaintiff  was  injured  by  falling  on  i    ■ 
railroad  trestle  while  running  to  save  ms  it- 
fant  son  from  being  rnn  over  by  an  approart- 
ing  train,  not  at  a  crossing,  and  plaintiff  «*«^    j 
the  danger  before  the  train  reached  a  ctoskd.l    i 
it  was  error  to  charge  that  failure  to  perfort.    i 
the  statutory  duty  of  whistling  and  ringing  :..■■ 
bell  at  crossings  rendered  the  defendant  liahir. 
—San  Antonio  &  A.  P.  By.  (3o.  v.  Gray  ..Tfi 
Snp,)  763, 

Where  plaintiff  was  injured  while  mnnlng  or 
a  railroad  track  to  rescue  his  child,  who  w. » 
in  danger  of  being  run  down  by  an  approacir 
iug  train,  the  fact  that  he  was  wrongfolly  .t 
the  track  when  he  discovered  his  child's  i*r: 
does  not  make  him  a  trespasser  in  his  sub-^ 
queut  efforts  to  save  his  child. — San  Antox-- 
&  A.  P.  By,  Co.  V.  Gray  (Tex.  Sup.)  7«8. 

That  a  railroad  bridge  is  not  a  public  leUst 
does  not  relieve  the  company  from  liability  H" 
the  killing  of  a  child  thereon,  resulting  from  .■ 
engineer's  negligence  in  failing  to  see  the  i'fc>. 
—Texas  St  P.  By.  Co.  t.  Uarby  (Tex.  Civ.  Art 
511. 

Evidence  in  an  action  against  a  railrv-u '. 
companj'  for  running  over  plaintiff's  child  o'!- 
sidered,  and  held  to  show  negligence  of  t:r 
engineer  in  failing  to  see  the  child  in  time  t 
avoid  the  accident— Texas  &  P.  Ry.  Co.  <■ 
Harby  (Tex.  Civ.  App.)  541. 

Where  a  locomotive  engineer  Is  negligent  c 
failing  to  see  a  child  on  the  track,  the  eierris* 
of  due  care  in  attempting  to  stop  the  train  «r-r 
the  peril  is  discovered  docs  not  relieve  the  frr  - 

any   from   liability.— Texas  &  P.   Ry.   Co,  i. 

"arby  (Tex.  Ov.  .\pp.)  541. 
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The  men  fact  that  one  is  ran  orer  and 
illed  by  a  train,  in  the  absence  of  aay  evi- 
ence  as  to  the  manner  in  which  the  accident 
ccurred,  raises  no  presuuiution  of  negligence 
n  the  part  of  the  railroad.— Tucker  t.  Inter- 
ational  &  G.  N.  R.  Co.  (Tex.  Cir.  App.)  914. 

In  action  against  railroad  for  death,  eTl- 
.euce  held  to  show  contributon'  negligence. — 
Tucker  v.  International  &  G.  N.  R.  Co.  (Tex. 
:iv.  App.)  914. 

Whether  one  Injured  on  the  track  was  guilty 
>f  contributory  negligence  held  a  Question  for 
he  jury.— Law  t.  Missouri.  K.  &  T.  Ry.  Co. 
>f  Texas  (Tex.  CHt.  App.)  1026. 

ContributoiT  negligence  held  not  available  as 
1  defense,  where  those  in  charge  of  defendant 
■ailroad  company's  train  discovered  plaintiff  on 
:be  track  In  time  to  avoid  injuringnlm. — Law 
r.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex. 
I'iv.  App.)  1025. 

A  railroad  company,  which  permitted  its 
:rack  to  be  used  by  pedestrians,  held  obliged 
:o  exercise  ordinary  care  to  avoid  injuring  one 
to  using  it. — Law  v.  Missouri,  K.  &  T.  Ry. 
2o.  of  Texas  (Tex.  Oiv.  App.)  1025. 

Evidence  held  insufficient  to  go  to  the  jury 
:>n  an  issue  whether  persons  operating  an  en- 
gine saw  or  ought  to  have  seen  plaintiff  in  time 
lo  avoid  the  accident.— Gulf,  C.  &  S.  P.  Ry. 
Co.  V.  Johnson  (Tex.  Civ.  App.)  1040. 

A  railroad  company  held  not  required  to  use 
care,  or  give  warning  of  approaching  cars,  to 
a  ti-enpasser  in  its  yards,  in  the  absence  of 
knowing  of  his  presence  on  the  track. — ^Missou- 
ri. K.  &  T.  Ry.  C!o.  of  Texas  v.  (3owlee  (Tex. 
Civ.  App.)  1078. 

The  contributory  negligence  of  a  person  kill- 
ed on  railroad  track  held  to  preclude  a  recov- 
ery therefor  from  the  company. — Missouri,  E. 
&  T.  Ry.  C!o.  of  Texas  v.  Cowles  (Tex.  Civ. 
App.)  1(J78. 

I  8.     —  Injuries  to  animals  on  or  near 
traohs. 

In  an  action  against  a  railroad  company  for 
killing  a  mule,  a  charge  held  erroneous  which 

ftermitted  a  verdict  for  plaintiff  without  neg- 
igence  of  the  trainmen,  if  the  fence  was  de- 
fective, though  the  mule  escaped  through  the 
open  gate. — International  &  (3.  N.  R.  Co.  v. 
Krwin  (Tex.  Civ.  App.)  466. 

A  railroad  company  which  does  not  fence  its 
track  is  not  liable  for  cattle  injured  on  a  tres- 
tle on  the  right  of  way. — San  Antonio  &  A. 
P.  Ry.  Co.  T.  Tamborello  (Tex.  Civ.  App.)  026. 

It  is  only  where  stock  is  killed  or  injured  by 
locomotives  or  cars  that  the  railroad  can  be 
held  absolutely  liable  under  Rev.  St.  art. 
4528.— San  Antonio  &  A.  P.  Ry.  Co.  v.  Tam- 
boiello  (Tex.  Civ.  App.)  926. 

Under  Sayles'  Ann.  Civ.  St.  arts.  4427,  4433- 
4436,  4628,  relating  to  fencing  railroad  right 
of  way,  openings  made  in  a  fence  of  a  railroad 
right  of  way  for  the  mere  convenience  of  the 
adjacent  owner  held  a  violation  by  railroad 
company  of  duty  of  fencing  track. — Interna- 
tional &  G.  N.  R.  Co.  V.  Richmond  (Tex.  Ov. 
App.)  1029. 

In  an  action  against  a  railroad  company  for 
damages  for  animals  killed  by  being  struck  by 
a  train,  evidence  held  to  show  that  the  opening 
in  the  fence  of  the  railroad  right  of  way, 
through  which  the  animals  went  on  defend- 
ant's track,  was  one  of  mere  convenience  to  the 
adjacent  landowner.— International  &  (}.  N.  R. 
Co.  V.  Richmond  (Tex.  Civ.  App.)  1029. 

I  9.    —  Fires. 

Prima  facie  case,  made  by  proof  that  fire  was 
set  by  sparks  from  defendant's  locomotive,  re- 
quires defendant  only  to  meet  it,  and  not  to 
sDov  by  preponderance  that  it  was  not  negligent. 


—Gulf,  a  ft  S.  F.  By.  0».  t.  Johnson  (Tex. 
av.  App.)  182. 

Bividence  held  too  remote  to  show  setting  of 
fire  br  sparks  from  locomotive.— Gulf,  (3.  &  S.  F. 
Ry.  (Jo.  V.  Johnson  (Tex.  Ov.  App.)  182. 

Instruction  not  to  find  for  defendant,  unless 
free  from  negligence  not  charged  or  in  issue,  held 
error.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Johnson 
(Tex.  Civ.  App.)  182. 

In  an  action  against  a  railroad  company  for 
damages  caused  by  fire,  evidence  held  insuffl- 
cient  to  sustain  a  finding  that  the  fire  was 
communicated  by  sparks  from  defendant's  en- 
gines.—International  &  G.  N.  R.  Co.  V.  Moiv 
gan  (Tex.  Civ.  App.)  425. 

RAPE. 

Spedal  laws,  see  "Statutes,"  1 1. 

S    1.    Offenses  and  responsibility  there- 
for. 

One  accused  under  Rev.  St.  1809,  f  1838,  with 
having  carnal  knowledge  of  a  female,  held  sub- 
ject to  conviction,  notwithstanding  evidence 
showed  force  and  liability  for  rape. — State  v. 
Uamey  (Mo.  Sup.)  620. 

i    2.     Proseontlon  and  pnnlaliment. 

Where,  in  a  prosecution  for  attempted  rape, 
the  evidence  would  justify  a  conviction  of  ag- 
gravated assault,  it  Is  error  not  to  submit  that 
issue  to  the  jury,— Amunsden  v.  State  (Tex. 
Cr.  App.)  418. 

Evidence  that  the  husband  of  the  prosecutrix 
assaulted  defendant  shortly  after  the  alleged 
outrage  held  inadmissible.— Wells  v.  State  (Tex. 
Cr.  App.)  1020. 

Evidence  of  the  statements  and  conduct  of 
prosecutrix  immediately  after  the  outrage  was 
admissible.— Wells  v.  State  (Tex.  Cr.  Apo.) 
1020. 

RATIFICATION. 

Of  acts  of  bank  officer,  see  "Banks  and  Bank- 
ing," I  1. 

REAL  ACTIONS. 

See  "Ejectment";   "Trespass  to  Try  Title.". 

REAL-ESTATE  AGENTS. 

See  "Brokers." 

REBUTTAL. 

Evidence,  see  "Trial,"  {  2. 

RECEIPTS. 

Wardiouse  rsceipts,  see  "Warehonsemen." 

RECEIVERS. 

Liability  for  death  caused  by  negligence,  see 

"Death,"  {  1. 
Of  corporations  in  general,  see  "Corporations," 

I  6. 

RECEIVING  STOLEN  GOODS. 

The  offense  of  larceny  and  the  offense  of 
knowingly  receiving  stolen  property  are  not 
degrees  of  the  same  offense,  though  they  may. 
by  express  provision  of  the  Criminal  Code  of 
Practice,  be  joined  in  an  indictment. — Stone  t. 
Commonwealth  (Ky.)  841. 

Under  O.  Code  Prac.  S  135,  an  indictment 
for  receiving  stolen  money  is  sufficient  without 
any  other  description  of  the  money  than  that 
it  was  "of  the  value  of  $100  and  of  other  value 
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of   $20   and    over." — Stoue   ▼.    Commonwealth 
(Ky.)  841. 

Uuder  an  indictment  for  receiring  stolen 
money,  the  testimony  of  a  witness  that  she  toolc 
the  money  by  request  of  a  memlier  of  defend- 
ant's family,  who  hid  it  iu  defendant's  house, 
h«l4  competent  to  show  that  the  money  was 
in  fact  stolen. — Stone  t.  Commonwealth  (Ky.) 
841. 

The  testimony  of  a  witness  that  before  the 
loss  of  the  money  defendant  had  promised  to 
reward  him  if  he  would  get  some  of  the  money 
for  defendant  held  not  admissible  to  establish 
the  offense  of  receiving  stolen  money. — Stone 
V.  Commonwealth  (Ky.)  841, 

RECORDS. 

See  "Chattel  Mortgages."   |  2;    "Judgment," 

«4. 
Abstract  for  purpose  of  review,  see   "Appeal 

and  Error."  {  10. 
As  evidence,  see  •"Evidence,"  S  8. 
Transcript   on    appeal    or    writ   of   error,   see 

".^peal  and  Error,"  {  9;    "Criminal  Law," 


S 


REDEUPTION. 


From  foreclosure  of  vendor's  lien,  see  "Vendor 
and  Purchaser."  {  5. 

REFERENCE. 

See  "Arbitration  and  Award." 

REFORMATION  OF  INSTRUMENTS. 

See  "Cancellation  of  Instraments." 

I    I.    Prooeedincs  «nd  relief. 

Under  Shannon^  Code,  U  6301-6S03,  relat- 
ing to  decrees  devesting  title  and  the  power  of 
the  court  to  direct  conveyances,  a  mortgagee 
and  a  purchaser  from  a  grantee  in  a  convey- 
ance reformed  by  the  court's  decree  held  inno- 
cent purchasers,  though  the  commissioner  di- 
rected to  make  the  conveyance  to  such  grantee 
failed  to  do  so.— Behrn  v.  White  (Tenn.)  810. 

REGISTRATION. 

See  "Trade-Marks  and  Trade-Namee,"  I  1. 

REHEARING. 

See  "New  Trial." 

REINSTATEMENT. 

After  dismissal,  see  "Dismissal  and  Nonsalt," 
«2. 

RELEASE. 

See    "Ctem|«omise    and    SettlemeDtf*;     "Paj- 

ment." 
Of  dower,  see  "Dower,"  {  2. 
Of  mortgage,  see  "Mortgages,"  |  4. 

i    1.    Requisites  rnni  TAlldity. 

In  an  action  for  money  which  defendant  had 
converted  and  loaned,  taking  a  note  therefor 
on  which  he  afterwards  received  payments, 
plaintiff's  acceptance  of  the  note  with  a  bal- 
ance due  thereon  was  not  a  release  of  his  cause 
of  action.— Black  v.  Black  (Tex.  Civ.  App.) 
928. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence,"  i 
2. 


RELIGIOUS  SOCIETIES. 

In  a  contest  between  factions  of  a  Bapti't 
church,  each  claiming  to  be  the  regular  org^r.- 
cation,  the  question  whether  a  certain  meetic; 
was  a  legal  conference  is  for  the  court— Oit- 
80a  V.  Morris  (Tex.  Civ.  App.)  433. 

In  a  contest  between  factions  of  a  Bapti-t 
church,  held  a  question  for  the  jury  to  dni-r- 
mine  as  to  which  branch  had  a  majoritj  cf 
the  members  adhering  to  it.— Gipson  v.  Mor- 
ris (Tex.  Civ.  App.)  433. 

REMAINDERS. 

See  "liife  Estates." 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  'Ip- 
I     peal  and  Error,"  {  24. 

REMITTITUR. 

Of  cause  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  8  24. 

REMOVAL 

Of  county  officer,  see  "Ouuties."  f  2. 

REMOVAL  OF  CAUSES. 

I    1.    OitlaeiisUp  or  alieamc*  «t  parttti. 

Where  a  nonresident  corporation  and  its  rat- 
dent  servant  are  properly  joined  as  defeodint^ 
the  nonresident  defendant  is  not  entitled  :•> 
have  the  cause  removed  to  the  federal  codtl- 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Oookf 
Adm'r  (Ky.)  383. 

REMOVAL  OF  CLOUD. 

See  "QuieUng  TiUe." 

RENT. 

See  "Landlord  and  Tenant,"  i  4. 

REPAIRS. 

By  trustee,  see  "Trusts,"  f  2, 

REPEAL 

Of  sUtnte,  see  "Statutes,"  f  S. 


REPLEVIN. 


f  1. 


Proeeedlacs  for  *«fc«— g  ajtd  lede- 
llrery  of  property. 

Affidavit  to  petition  In  rqilevin,  stating  tkt 
all  the  matters  in  the  petition  are  true,  will  b? 
treated  as  containing  the  statement  in  the  [".-ii- 
tiou.— Keim  v.  Vetto  (Mo.  Sup.)  223. 

Evidence  held  admissible  nnder  petition  is  T"" 
plerin  to  which  there  is  no  sufficient  afflda^iT. 
—Keim  t,  Vette  (Mo.  Sup.)  223. 

REQUESTS. 

For  instructions  iu  civil  actions,  see  "TriaL~  ) 

6. 
For  instructions  in  criminal   prosecutions.  ^^ 

"Criminal  Law,"  i  23. 


RESCISSION. 


"C*Ih 


Oancellation  of  written  instrument, 

cellation  of  Instruments." 
Of  contract  for  sale  of  goods,  see  "Sales,"  |  3. 
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Of  coutract  for  sale  of  land,  see  "Vendor  and 
Purchaser,"  !  2. 

Of  oil  and  xas  option,  see  "Mines  and  Min- 
erals," i  1. 

RES  GEST^ 

In  civil  actions,  see  "Eridence,"  I  2. 

RES  JUDICATA. 

See  "Jndgmeut,"  S{  9,  10. 

RESTRAINT  OF  TRADE. 

Trasts  and  other  combinations,  see  "Monoid 
olies,"  i  1. 

RETIRING  PARTNERS. 

See  "Partnership,"  i  1. 

RETURN. 

Of  record  of  proceedings  tot  purpose  of  re- 
view, see  "Appeal  and  Error,"  f  11. 

REVENUE. 


Set  "Taxatioii." 


REVIEW. 


See  "Appeal  and  Error";    "Criminal  Iaw,"  i 
27;  "Justices  of  the  Peace,"  i  3. 

REVIVAL 

Of  action,  see  "Abatement  and  ReviTal,''  i  1. 

REVOCATION. 

or  appointment  of  i;aardiau,  see  "Ouardian  and 

Ward,"  i  1. 
Of  wlU,  see  "Willat"  S  2. 

RIGHT  OF  WAY. 

See  "Easements." 

Of  railroads,  see  "Railroads,"  |  1. 


RIPARIAN  RIGHTS. 

VTaters,"  | 

RISKS. 


See  "Navigable  Waters,"  |  1;    "Waters  and 
Water  Courses,"  |  1. 


AsHnmed  hf  employe,  see  "Master  and  Serr- 
ant,"  f  2. 

ROADS. 

See  "Highways";  "Turnpikes  and  Toll  Roads." 
Streets    in    cities,    see    "Municipal    Corpora- 
tions," (I  6,  7. 

ROBBERY. 

Under  an  indictment  for  robbery  and  con- 
spiracy to  rob,  tlie  court  properly  instructed 
the  jury  as  to  grand  larceny. — Richards  v. 
Commonwealth  (Ky.)  818. 

Indictment  for  robbery  held  to  allege  that  the 
intent  wag  to  deprive  owner  of  the  value  of  the 
money  taken.— Murphy  v.  State  (Tex.  Cr.  App.) 
108. 

Omission  of  word  "fraudulent"  in  court's  def- 
inition of  robbery  held  not  to  warrant  a  reversal 


of  an  adverse  verdict,  within  Code  Or,  Proc.  | 
723.— Murphy  v.  State  (Tex.  Cr.  App.)  108. 

RULE  IN  SHELLEY'S  CASE. 

See  "Deeds,"  i  2. 

RULES. 

Admissibility  in  evidence  in  action  by  em- 
ploy£  for  personal  injuries,  see  "Master  and 
Servant,"  {  2. 

SALES. 

See  "Vendor  and  Purchaser." 

Of  bill   of   exchauge   or  promissory   note,   see 

•'Bills  and  Notes7'  i  3. 
Of  cemetery  land,  see  "Cemeteries." 
Of  intoxicating  liquors,  see  "Intoxicating  Liq- 
uors." 
Of  land  on  enforcement  of  vendor's  lien,  see 

"Vendor  and  Purthaser,"  i  5. 
Of  property  of  decedeut  under  order  of  court, 

see  "Executors  and  Administrators,"  §  6. 
Of  property   of   iufaut   under  order   of   court, 

see  "Guardian  and  Ward,"  I  8. 
Of  public  lands,  see  "Public  Lands."  i  2. 
On  execution,  see  "Execution,"  {  6. 
On  foreclosure  of  mortKage,  see  "Mortgages," 

M  5.  6. 
On  order  or  judgment  of  court,  see  "Judicial 

Sales." 
On   setting   aside   fraudulent    conveyance,    see 

"Fraudulent  Conveyances,"  f  8. 
Tax  sales,  see  "Taxation,"  |  4. 

{    1.    Reanlsltes    «ad   TaUditT    of    oon- 
traot. 

In  an  action  to  cancel  a  sale  of  corporate 
stock  on  the  ground  of  fraudulent  representa- 
tions by  the  purchasers,  evidence  held  insuffi- 
cient to  authorize  such  relief. — Downs  v.  Self 
(Tex.  Civ.  App.)  897. 

{   2.    Conatraetion  of  oontraot. 

Stipulations  in  contract  of  sale  that  the  de- 
fendant should  pay  for  the  articles  and  that 
be  should  have  an  exclusive  market  therefor 
hfid  independent.— Springfield  Seed  Co.  v.  Walt 
(Mo.  App.)  V38. 

I  3.    ModUeatloB  or  rosolaslon  of  oon» 
traot. 

One,  in  action  to  rescind  contract  of  purchase, 
can  recover  only  payments  made,  with  expeuses 
necessarily  incurred.— Hunt  County  Oil  Co.  v. 
Scott  (Tex.  av.  App.)  461. 

{   4.    Povformoneo  of  eontraet. 

The  buyer  of  a  number  of  wooden  tables,  hav- 
ing accepted  them  after  opportunity  to  inspect, 
cannot  daim  that  they  did  not  conform  to  the 
contract.— Albin  Co.  v.  Kentucky  Table  Co. 
(Ky.)  13. 

$   S.    Bomedies  of  ■oiler. 

Burden  of  proof  that  an  exclusive  market, 

'  stipulated  for  in  contract  of  sale  by  piniutiff 

I  to  defendant,  included  defendant's  customers 

'  outside  the  town  in  which  he  had  his  store, 

held  to  be  on  him,  with  burden  on  plaintiff  to 

prove  that  a  sale  by  him  in  such  town  was  aa- 

sented  to  by  defendant.— Springfield  Seed  0>. 

T.  Walt  (Mo.  App.)  938. 


SATISFACTION. 

See    "Compromise    and    Settlement"; 

ment." 
Of  judgment,  see  ".Tudgment,"  §  11. 
Of  mortgage,  see  "MortKBges,"  i  4. 


"Pay- 


SCHOOL  LANDS. 

Mandamus  to  compel  reinstatement  of  party  as 
purchaser,  see  "Mandamus,"  {  1. 
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SCHOOLS  AND  SCHOOL  DISTRICTS. 

Sale  of  liqnorii  near  Rchool  house,  see  "Intox- 

icatiug  Liquors,"  $  3. 
School  lands,  see  "I'ublic  Lands,"  I  2. 

{    1.     Pnbllo  solioola. 

Where  action  is  instituted  for  school  dis- 
tricts, and  amount  of  judgment  recovered,  less 
attorney's  fee,  is  turned  over  to  the  county 
treasurer,  be  is  not  liable  to  them  for  the 
amount  of  the  attorney's  fee.— State  ▼.  Aren 
iAA.)  752. 

SECONDARY  EVIDENCE. 

In  civil  actions,  see  "Evidence,"  {  3. 
In  criminal  prosecutions,  see  "Criminal  Law," 
{  10. 

SEDUCTION. 

i    1.    CiTUUabiUty. 

In  nn  action  to  recover  damages  for  the  se- 
<lnction  of  a  daughter,  the  court  properly  re- 
fused to  instruct  that,  in  order  to  award  ex- 
emplary damages,  the  jury  must  believe  that 
the  seduction  was  "willfully  or  maliciously  ac- 
•ooniplished  by  defendant." — Stowers  v.  Singer 
<Ky.)  822. 

In  an  action  for  seduction,  the  court  did  not 
err  in  refusing  to  give  an  instruction  specifical- 
ly defining  the  word  "seduction."— Stowers  v. 
Singer  (Ky.)  822. 

SELF-DEFENSE. 

See  "Homicide,"  |  3. 

SENTENCE. 

In  criminal  prosecutions,  see  "Homidde,"  f  8. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
«3. 

SEQUESTRATION. 

A  plaintiff,  wrongfully  procuring  the  posses- 
sion of  real  estate  by  sequestration,  and  giving 
bond  as  required  by  Rev.  St.  {  4880,  is  liable 
to  account  for  the  rents  actually  received,  and 
it  is  error  to  limit  the  damages  to  the  rental 
value  of  the  land.— Taylor  v.  Flynt  (Tex.  Civ. 
App.)  347. 

The  court  should  quash  a  writ  of  sequestra- 
tion issued  on  an  affidavit  for  four  plaintiffs, 
when  the  suit  is  for  six,  and  when  the  plain- 
tiffs failed  to  amend.- White  v.  Simonton  (Tex. 
Ov.  App.)  1078. 

SERVICE. 

Of  process,  see  "Process,"  }  2. 

SERVICES. 

See  "Master  and  Servant,"  (  1;    *^ork  and 
Labor." 

SERVITUDES. 

See  "Easements." 

SET-OFF  AND  COUNTERCLAIM. 

§    1.    Snlijeot-matter. 

I'nder  Prac.  Act  (Rev.  St.  1899)  |  605.  in  ac- 
tion for  conversion  of  a  team  seized  by  defend- 
ant to  compel  a  satisfaction  of  a  claim  for 
goods  alleged  to  have  been  stolen  while  in 
plaintiff's  possession,  defendant's  claim  for  the 


value  of  the  stolen  goods  is  not  a  proper  eouii- 
terdaim.— Reamer  v.  Morrison  Exp.  Co.  <Mo. 
App.)  718. 

In  an  action  for  breach  of  contract,  items  in 
the  answer  held  not  to  constitute  a  counterclaim. 
— National  Guarantee  Loan  &  Trust  Co.  v. 
Thomas  (Tez.  Civ.  App.)  454. 

SETTLEMENT. 

See  "Compromise  and  Settlement";  "Payment"; 

"Release." 
By  executor  or  administrator,  see  "Executor* 

and  Administrators."  f  8. 
By   guardian   of   infant,    see   "Gnardian    and 

Ward."    ■    " 


f   4. 


SEWERS. 


Defects  or  obstractiona,   see  "Monidpal    Cor- 
porations," I  7. 

SHERIFFS  AND  CONSTABLES. 

Sheriff  as  Ux  collector,  see  "Taxation,"  f  3. 

{   1.    Powarat  duties,  mnA  Ilabllltiea. 

Defendants,  sued  on  statutory  indemnity 
bond  given  on  plaintiff  claiming  goods  levied 
on  by  them,  held  to  have  burden  of  proving 
plaintiff's  mortgage  was  fraudulent. — State  ex 
rel.  Kennen  ▼.  Fidelity  &  Deposit  Co.  (Mo. 
App.)  958. 

The  measure  of  damages,  where  defendants 
levy  on  and  sell  goods  on  which  plaintiff  has  a 
mortgage,  is  their  value  at  the  time  of  the  levy, 
with  interest— State  ex  rel.  Kennen  t.  Etdel- 
ity  &  Deposit  Co.  (Mo.  App.)  958. 

I   2.    liabilities  on  oflelal  boacU. 

Bond  offered  in  evidence  held  not  objectionable 
on  ground  of  variance.— Lasater  v.  Waitea  (Tex. 
CXv.  App.)  518. 

SIGNALS. 

At  railroad  crossing,  see  "Railroada,"  |  8. 

SLANDER. 

See  '<Libel  and  Slander." 

SPECIAL  LAWS. 

See  "Statutes,"  |  1. 

SPIRITUOUS  LIQUORS. 

See  "Intoxicating  Liquors." 

STALE  DEMAND. 

See  'H^aietiug  TiUe,"  f  L 

STATEMENT. 

By   witness   inconsistent   with   teatlmoiix,    aee 

"Witnesses,"  {  4. 
Of  case  or  facts  for  purpose  of  review,  see  "A^ 

peal  and  Error,"  If  6,  9%. 

STATES. 

Attorney  general,  see  "Attorney  General." 

Courts,  see  "Courts." 

Legislative  power,  see  "Coustltatlonal  Law,"  | 

Public  lands,  see  "Public  Lands,"  H  1.  2. 

{    1.    Fiseal    mamasement,    pnbUo    debt, 
and  securities. 

General  appropriation  bills  of  1889  and  19i>l 
htld  not  to  prohibit  the  comptroller  from  draw- 
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ioK  his  warrant  for  a  sum  not  specifically  in- 
cluded in  tlie  bills.— State  y.  King  (Tenn.)  812. 

Act  1899,  as  amended  bjr  Acts  1901,  c.  67, 
creating  the  office  and  fixing  the  salary  of  the 
shop  and  factory  inspector,  held  to  be  an  ap- 
propriation for  the  salary  of  that  officer,  as 
required  by  Const,  art.  2,  {  24,  and  Shannon's 
Code,  !  287.— State  v.  King  (Teun.)  812. 

STATUTES. 

I<aws  impairing  obligation  of  contracts,  aee 
"(Joustitutional  I^w,"  i  8. 

Provisiong  reloMng  to  particular  sribjects. 

See  "Death";  "Descent  and  Distribution"; 
"Elections'';  "Ferries."  $  1;  "Hawkers  and 
Peddlers";  "Intoxicating  Liquors";  "Limita- 
tion of  Actions,"  §  1;  "Mechanics'  Liens"; 
"renalties,"  §  1;  "Railroads,"  i  4;  "Tax- 
ation";   "Usury,"'  f  1. 

Appropriation  of  mouey  for  state  expenses,  see 
•Sutes,"  «  1. 

Costs  in  actions  against  cities,  see  "Municipal 
Corporations,"  J  8. 

Railroad  fences,  see  "Railroads,"  {  8. 

Statute  of  frauds,  see  "Frauds,  Statute  of." 

Trial  by  jury,  see  "Jury,"  }  1. 

§    1.    0«neral  and  apeolal  or  looal  lavs. 

The  proTiaion  of  Act  June  19,  1899,  restrict- 
ing the  power  therein  conferred  upon  the  gov- 
ernor of  appointing  election  commissioners  to  a 
choice  of  one  of  them  from  citizens  belonging 
to  and  appointed  by  a  committee  of  a  particular 
political  party,  is  repugnant  to  Const,  art.  4,  i 
53.— State  ex  inf.  Hadley  v.  Washburn  (Mo. 
Sup.)  592. 


lier.  St.  1800,  {  1888,  punishing  the  carnal 
knowledge  of  an  unmarried  female,  held  to  l>e 
a  general,  and  not  a  special,  law,  operating  in 
every  county  of  the  state,  equally  on  all  who 
violate  its  provisions,  and  to  establish  one  mode 
of  punishment  for  all  such.— State  v.  Hamey 
(Mo.  Sup.)  620. 

{    2.     Subjects  and  titles  of  aots. 

Acts  1871,  c.  12«,  relating  to  transfer  of 
canses  to  the  county  of  a  defendant's  residence 
on  a  severance,  held  repugnant  to  Const,  art.  11, 
f  17,  as  embracing  more  than  the  subject  ex- 
pressed in  its  title. — Saunders  t.  Savage  (Tenn.) 
471. 

§   3.    Repeal,  suspension,  expiration,  and 
roTlTal. 

Rev.  St  1889,  {  2092,  the  only  statute  prior  to 
Act  March  15,  1897,  relative  to  quieting  title, 
held  repealed  by  the  latter,  "it  taking  the  place 
of  statutes  which  failed  in  their  objects."— Meri- 
wether v.  Love  <Mo.  Sup.)  250. 

Key.  St.  1888,  {  6606,  relaUng  to  repeal  of 
laws  not  re-enacted  in  the  revision,  and  sectioiia 
'J.S23  and  2824,  relating  to  domestic  fraternal 
societies,  held  to  repeal  Laws  1881,  p.  87,  so  far 
as  exempting  foreign  fraternal  societies  from  the 
operation  of  the  general  insurance  laws. — Keru 
V.  Supreme  Council,  American  Legion  of  Honor 
(Mo.  Sup.)  252. 

{  4.     Comstmetlon  and  operation. 

Where  a  suit  in  Texas  on  a  life  policy  which 
provides  that  it  shall  be  governed  by  the  laws 
of  New  York  involves  the  construction  of  a 
statute  of  the  latter  state,  it  will  ^e  construed 
an  a  domestic  statute;  the  New  York  decisions 
being  considered  for  such  light  as  they  may 
throw  on  the  question. — New  York  Life  Ins. 
Co.   V.   English   (Tex.   Sup.)   884. 


STATUTES  CONSTRUED. 


tTNITEB  STATES. 

CONSTITUTION. 

Amend.  5  215 

Amend.  14 1049,  1057 

Art.  1,  J  10 215 

STATUTES   AT  LARGE. 

1880,  June  10,  oh.  190,  21 

Stat  178 580 

1884,  June  26,  ch.  121,  23 

Stat  53 680 

1808,  July  1,  ch.  541,  I  1, 

subd.  15,  30  Stat  544. .  792 
1898,   July    1,   ch.   541,   i 

2.?b,  30  Stat  552 444 

laoS,   July   1,   ch.   541,    { 

60a,  80  Stat  562 792 

1898,    July   1,   ch.   541,   « 

«7e,  30  Stat  504 441 

1898.   July   1,   ch.   541.   { 

70a,  80  Stat  565 441 

REVISED  STATUTES. 
li  8100,  8102. 580 

ARKANSAS. 

CONSTITUTION  1874. 
Art  9,  J  6 8(H 

SANDELS  &  HILL'S 
DIGEST. 

§§  3,  74 310 

f  728 398 

i  1855  :«>7 

«f  3379,  3380,  3395 1011 

f  4819  1014 

I  5111    S<K> 

i  5306  312 


I  6195 865 

|§  6603,  6612 1014 

LAWS. 

1889,  p.  76 870 

1803,  p.  66 869 


K£NT0OKT. 

CONSTITUTION. 

I  12 888 

I  241   11 

i  242 996 

CIVIL   CODE   OF   PRAC- 
TICE. 

S  126,  subsec.  1 839 

8  518  30 

§519 80,  837 

I  604,  subsec.  2 27 

i  004  872 

CRIMINAL  CODE   OP 
PRACTICE. 

§  11   388 

S  135  841 

i  219  IOCS 

H  333,  337 992 

GENERAL  STATUTES  1888. 
Ch.  44,  art  1,  J  2 986 

STATUTES  1899. 

Ch.  8,  art  2,  |i  113,  114. .     65 

8  6 11.  383 

S  8  2i>0 

«  127  65 

iS  140  1 

§  257 360 


481  

260 

.571 

45 

6.56 

388 

079 

827 

700 

23 

997 

834 

1102 

32 

1141 

388 

1346 

59 

1647 

818 

ir.o6 

263 

1706 

266 

1907 

985 

2132 

21 

§  2156,  2167 

2202 

851 

270 

2858a  

833 

3872 

34 

i   424i;  4258,' 4262.' 
4266  

lOOtJ 

4203, 
65 

4320 

869 

4639 

17 

4682  

272 

4703 

880 

LAWS. 

1886.  p.  210 

1894,  p.  176 

1894,  p.  342 

1900.  p.  40 

871 

21 

818 

1004 

MISSOURI. 

CONSTITUTION  1875. 
Bill  of  Rights,  »  14,  30.  . .  391 


Art  2,  S8  22, 


30. 


620 


CONSTITUTION  1890. 

Amend,  art.  6,  |{  1,  4 620 

Art  2,  §  28 609 
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Art  2.  8  30 215  ■  f  4239 G88 

Art.  3  592  H  4272,  4273 693 

Art.  4,  8  53 592  I  88  4339,  4340 709,  733 

Art.  6.  5  12 214  88  4373-4378,  4389,  4418, 

Art.  12,  8  8 645  I  4421 .674 

Art  14,  i  0 592  '  J  4955 672 

I  8  5508,  subd.  17 697 

I  5854 507 

88  5857.  0258,  8801 721 

88  9414,  9416,  9447.  et  seq.  949 
8  10,369 77.   292 


BURNS'  ANNOTATED 

PRACTICE  CODE 

1901. 

8  715 708 

GENERAL  STATUTES  1865. 
88  32,  35 599 

REVISED  STATUTES  1845. 
Page  693,  ch.  85,  8  3 207 

REVISED  STATUTES  1879. 

Page  1133,  ch.  116.  8  5789  207 

88  972-974 252 

8  6583  659 

REVISED  STATUTES  1889. 
88  299,  301 747 


CITY  CHARTERS. 

St  LoDia.  art.  3,  8  26.  par. 

6.      Rev.    St    1899,    p. 

2480   872 

St    Louis,    ait    4,    8    14. 

Rev.  St  1899,  p.  2492.  .  606 
St  Lonis,  art.  4,  88  43.  45. 

Rev.  St  1899,  pp.  2498, 

2499   665 

St  Louis,  art  6,  {  9.  Rev. 

St  1^,  p.  2510 568 


LAWS. 


1881,  p.  87. 


262 


8  543 

8  2092.    Repealed  by  Laws 

1897,  p.  74 250 

f  2248 277 

82276 276 

88  2823,  2824 252 

8  3890  711 

88  4036,  4403 650 

8  5356  747 

88  5414,  5440. 283 

8  5849 252 

8  5850 252.  253 

i  0606 .252 

8  0709 875 

8  6741  688 

REVISED  STATUTES  1899. 

Page  2480 872 

Page  2492 666 

Pages  2498,  2499 665 

Page  2510 563 

Ch.  24 669 

Ch.  69,  art  2 716 

8  45  218 

88  278,  284,  285,  576 703 

8  605 718 

8  047  250 

i  660 250,  569 

S  657 .232 

8  095 711 

8  767  750 

8  801  303 

8  806  963 

«  962 645 

8  1394 732 

8  1838 620,  621 

8  2002  228 

8  2243  071 

88  2289-2202  933 

8  2334  672 

§2444 651 

I  2535  970 

88  2621,  2024 560 

I  2929 741 

8  2950  605 

8  2991  974 

8  3415 967 

8  3418 680 

8  3419  701 

8  3652 880 

8  3705 28.-> 

5  3709 729 

8  3710 223,  729 

8  3840  712 

8  4060  906  ' 

88  4074.  4076 749  i 

I  4107  967  I 

88  4210,  4216 750! 


A3i  i  1893,  p.  89,  8  107 216 


1895,  p.  20^. 604 

1897,  p.  74 250,  569 

1897,  p.  213 214 

1899,  p.  121 215 

1899,  p.  187 592 

MEW  TORX. 

LAWS. 
1897,  ch.  218,  f  92 884 

TEMKEMEE. 

'constitution. 

Art  2,  8  24 812 

Art  2,  8  30 806 

Art  6,  8  14 74 

Art  11.  f  11 794 


Art 


17. 


471 


SHANNON'S  CODE. 

8  287  812 

1  1982 802 

8  1984 801 

I  3798 794 

8  4030 815 

8  4136 476 

88  4559-4.566  471 

$8  4804.  480*^810 707 

8  5298 856 

88  5827-5829  74 

I  6892  797 

88  6301-6303  810 

LAWS. 

1871,  ch.  126 471 

1875,  ch.  92,  8  14.  Amend- 
ed   by    Laws    1877,   ch. 

121,  Jl 796 

1877,  ch.  23.    Amended  by 
Laws     1887,     ch.     167^; 

Laws  1899,  ch.  221 796 

1877,  ch.  31 811 

1877,  ch.  121,  8  1 796 

1883,  ch.  114,  8  17,  subsec 

35  801 

1887,  chVlof. '.■.*.■,■.*. V.74,  796 

1891,  ch.  122 811 

1899.  p.  !)5,  ch.  40 553 

1899.  ch.  204,  8  10 802 

1899,  ch.  221 796 

1889,  cb.  401.  Amended  by 

Laws  1901,  ch.  67 812 

1901,  ch.  67 812 


TEXAS. 

CONSTITUTION  1845. 

Art  7.  8  6 348,  34» 

Art  7,  8  34 348 

CONSTITU'nON  187a 

Art  7,  88  2,4 1097 

Art  14,  8  2 1007 

CONSTITUTION  1805. 

Art  1,  I  17. 515.  1093 

Art  5,  8  8 8«1 

Art  6,  8  16 882.  888 

Art  5.  8  21 908 

Art  14,  8  6 31« 

Art  16,  8  30 54» 

BATTS'  ANNOTATED 

CIVIL  STATUTES. 
88  4218f,  4218£E 900,  901 

CODE  OF  CRIMINAL  PRO- 
CEDURE 1896. 
Art  254  SOS- 
Arts.    303-310,   677.    691, 

635,  641 .322 

Art  649 504 

Art  723 108 

Art  791  411 

Art  887 1020 

PASCHAL'S  DIGEST. 

Volume  1. 

Page  816 453 

Arts.  26,  26 1091 

Art  4040 022 

Volume  2. 
Art  7089 816 

PENAL  CODE  1885. 

Art  932  325 

Art  934 325,  328 

PENAL  CODE  1897. 

Art  238 502 

Art  672  411 

Arts.  677,  680 506 

KDVISED  STATUTES  1879. 
Arts.  1336,  1330,  4807. . . .  4<M 

REVISED  STATUTES  1895. 

Ch.  7.  tit  36 435 

Tit  12 903 

Tit  36,  ch.  7 787 

Art  633   901 

Art.  642,  subd.  27 483 

Art  S>41,  subd.  8 883 

Art  09<; 889 

Art  1019   152 

Art  1194  (7) 451 

Art  1194,  8abd.  4 SIS 

Art  1211 439 

Art.  1246 177 

Art  1260 1075 

Art  1801 1075 

Art  1831  19« 

Arts.  1354,  1355 909 

Art  1387 188 

Art  1408  .'. 439 

Art  1417 152 

Arts.  1439,  1440,  1458 427 

Art  1796 434 

Arts.  1804e,  1804f 43,-> 

Art  1843 449 

Art  1853 909 

Art  1917 1088 

Arts.  2271,  2293-2297. ...  201 

Art.  2302 108 

Art  2549 809 
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Art«.      2558,      2575-26T7, 

3579,  2581,  2585 1038 

Art.  2799  1042 

Art  2996 919 

Art.  3017  185 

Art  3373,  snbd.  4 618 

Arts.  4032.  4033 147 

Alt   4218f.    Amended  by 

Laws  1897,  p.  184 80 

Art  4218J   1058 

Arta.  4218i!,  4218x 908 

Art.  4269  1016 

Arta.  4509,  451C 1085 

Art  4528 926 

Art  4618 512 

Art  4880 347 

Art  4892  518 

Art  5271  404 

Art.  5313 1049 


SAXIiBS'  CIVIL  STAT- 
UTES. 

Art  1018 1072 

Arts.  4427-4485.  4528 ....  1029 

Art.  4556   328 

Art  4!5e0£ 137 

CITY  CHARTERS. 

Houston.     Laws  1897,  pp. 
61,  62,  SS  26,  26a 548 

LAWS. 

1842  (2  Gammel's  Lows,  p. 

204)    147 

1860.        Organization      of 

County 348 

1870,  p.  45 453 


1871.    Taiation 916 

1879,  p.  23.     Amended  by 

Laws  1881,  p.  119 467 

1879,  p.  27,  J  16 46T 

1879,  pp.  61,  62,  il  26, 
26a.  Houston  City  Char- 
ter   048 

1881,  p.  119 467 

1883,  p.  4,  5  1 1097 

1883,  ch.  55 348,  349 

1889,  p.  48 316 

1895,  p.  58 434 

1805,  p.  112 1049 

ia<>7,  p.  184 80 

1899,  p.  105 1093 

1899,  p.  190 332 

1899,  p.  250 1057 

1899,  p.  259 1058 

1901,  pp.  294-206,  M  3-6  80 


STENOGRAPHERS. 

Fees  aa  costs,  see  "Costs,"  }  8. 

STOCKHOLDERS. 

Of  corporations,  see  "Corporations,"  f  2. 

STOLEN  GOODS. 

See  "Receiving  Stolen  Goods." 

STORAGE 

See  "Warehousemen." 

STREET  RAILROADS. 

.See  "Railroads." 

Carriage  of  passengers,  see  "Carriers." 

{    1.    RecnlatioB  and  operatloji. 

An  instraction,  in  an  action  for  tlie  death  of 
a  driver  of  a  fire  wagon  by  collision  with  a 
street  car,  held  not  open  to  the  objection  that 
it  exonerated  the  motorman  from  aU  negligence 

Srior    to   the    collision. — Guinney    t.    Southern 
ilectric  R.  Co.  (Mo.  Sup.)  296. 

An  instruction,  in  an  action  for  death  by  col- 
lision with  a  street  car,  which  did  not  declare 
failure  to  look  and  listen  negligence  alone,  but 
coupled  it  with  a  duty  to  use  ordinary  care, 
was  not  erroneous  for  failing  to  add  that'  only 
if  l^  looking  and  listening  decedent  could  hare 
avoided  the  injurr,  failure  to  do  so  would  pre- 
clude recovery. — Guinney  v.  Southern  Electric 
R.  Co.  (Mo.  Sup.)  296. 

An  instruction,  in  an  action  against  a  street 
railway  for  the  death  of  plaintiffs  decedent  by 
collision  with  a  car  while  he  waa  driving  a 
fire  wagon,  construed,  and  lield  not  to  declare 
a  failure  to  look  or  listen  negligence  under  all 
circumstances. — Guinney  t.  Southern  Electric 
R.  Co.  (Mo.  Sup.)  296. 

A  street  car  company  in  the  operation  of  its 
cars  has  no  rights  at  a  street  intersection  superi- 
or to  the  rights  of  other  vehicles.— Nashville  Ry. 
V.    Norman   (Tenn.)   479. 

The  testimony  of  plaintiff,  injured  at  a  street 
rnilway  crossing,  held  not  to  show  as  a  matter 
of  law  that  he  went  on  the  track  without  look- 
log  for  approaching  cars. — Nashville  Ky,  v.  Nor- 
man (Tenn.)  479. 

The  refusal  of  an  instruction  as  to  the  effect 
of  the  failure  to  look  and  listen  before  going  on 
a  street  railway  track  held  error. — Nashville  Ky. 
V.  Norman  (Tenn.)  479. 

The  refusal  of  an  Imstruction  as  to  plaintiff'! 
failure  to  look  and  listen  before  going  on  a 
street  railway  track  held  not  error,  when  consid- 
ered in  connection  with  an  Instrnction  given. — 
Xaahville  Ry.  v.  Norman  (Tenn.)  479, 


The  refusal  to  instruct  that  plaintiff  could  not 
recover  if  he  drove  on  the  street  railway  track 
In  front  of  the  car.  If  the  motorman  was  in  the 
exercise  of  due  care  and  could  not  prevent  the 
accident,  held  erroneous  under  the  evidence. — 
Nashville  Ry.  r.  Norman  (Tenn.)  479. 

STREETS. 

See   "Highways";    "Municipal   Corporations," 
Jl  6,  7. 

SUBLETTING. 

See  "Landlord  and  Tenant,"  |  1. 

SUBMISSION. 

To  arbltratioB,  see  "Arbitration  and  Award," 

SUBROGATION. 

A  stranger,  who  paid  off  a  debt  to  secure 
which  lien  notes  were  pledged,  and  took  op  the 
notes,  was  substituted  to  all  the  rights  of  the 
pledgee.— Gnnn  v.  Omdorff  (Ky.)  372. 

SUBSTITUTION. 

Of  devisees  or  legatees,  see  "Wills,"  |  4. 


SUFFERANCE. 

erance,  see  "Lai 

SUMMONS. 


Tenancy  at  sufferance,  see  "Landlord  and  Ten- 
ant," S  8. 


See  "Process.' 


SUNDAY. 


Sale  of  liquor  on   Sunday,   se*  *^ntoxIcating 
Liquors,"  S  8. 

SUPREME  COURTS. 

See  "Courts,"  i  6. 

SURETYSHIP. 

Se«  "Prindpal  and  Surety." 

SURFACE  WATERS. 

See  "W^aters  and  Water  Courses,"  i  8. 

SURPRISE. 

Ground  for  continuance,  see  "Continuance." 
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SURVIVORSHIP. 

Ot  devisees  or  legatees,  see  "Willa,"  f  4. 
lUghts  of  husband  or  wife  aa  to  community 
property,  see  "Husband  and  Wife,"  i  6. 

TAXATION. 

See  "Licenses,"  {  1. 

Assessments  for  municipal  improvements,  lee 
"Municipal  Corporations,"  {  4, 

Payment  of  taxes  to  sustain  adverse  posses- 
sion, see  "Adverse  Possession,"  |  1. 

{   1.    'Iil«1iUlt7  o'  p«raoiM  and  property. 

Logs  grown  in  the  state,  when  in  the  nands 
of  mill-operating  manufacturers,  and  the  lum- 
ber cut  by  them  therefrom,  are  articles  manu- 
factured from  the  produce  of  the  state,  within 
the  meaning  of  Const,  art.  2,  {  30,  relating  to 
taxation.  —  Benedict  T.  Davidson  County 
(Tenn.)  806. 

The  term  "produce  of  the  state,"  aa  used  in 
Const  art  2,  §  30,  relating  to  taxation,  in- 
cludes everything  produced  from  or  found  in 
the  soil  of  the  state.— Benedict  v.  Davidson 
County  (Tenn.)  806. 

Where  school  land  was  purchased,  and  the 
first  payment  made,  under  the  act  of  July  8, 
1879,  as  amended  in  18S1,  it  is  subject  to  taxa- 
tion, as  provided  in  Id.  g  10,  though  patent  has 
not  issued  and  the  title  is  still  in  the  state.— 
Hiudes  v.  State  (Tex.  Olv.  App.)  467. 

i   2.    Xatt  and  aMeMmeat. 

Where  there  was  only  one  location  of  land 
in  the  county  for  a  certain  volunteer,  and  that 
of  a  tract  of  269  acres,  a  description  of  the 
tract  on  the  tax  roll  as  his  location  of  820 
acres,  the  tract  being  otherwise  Identified,  was 
sufflcient — Barrett  v.  Spence  (Tex.  Civ.  App.) 
021. 

(S.  Collaetlom  and  entoroemMit 
against  persons  or  personal  prop- 
erty. 

Proper  method  of  settlement  with  the  sher- 
iff as  collector  of  county  levy  determined,  and 
also  method  of  arriving  at  amount  upon  wliich 
penalty  and  interest  should  be  adjudged. — Bates 
V.  Knott  County  Court  (Ky.)  1006. 

Where  commissioners  were  appointed  by  the 
county  court  to  make  settlement  with  the  sher- 
iff as  collector  of  the  county  levy,  their  reports 
never  having  been  confirmed  by  that  court,  or 
ordered  to  record  as  completed  settlements, 
are  not  conclusive  upon  the  county.— Bates  v. 
Knott  County  Court  (Ky.)  1006. 

Under  Ky.  St  S  4147,  requiring  the  sheriff 
to  make  final  settlement  aa  collector  of  the 
county  levy  within  a  certain  time,  under  pen- 
alty, he  was  not  liable  for  a  year  in  which 
there  was  no  county  treasurer  and  no  demand 
upon  liim  to  pay  over  the  balance  in  his  hands 
to  any  particular  person.— Bates  v.  Knott  Coun- 
ty Court  (Ky.)  10O6. 

In  an  action  against  a  sheriff  as  collector  of 
the  county  levy,  interest  should  have  been 
charged  on  the  balance  owning  on  year's  collec- 
tions from  the  time  suit  was  filed. — Bates  v, 
Knott  Ck>unty  Court  (Ky.)  1006. 

As  suits  brought  by  the  fiscal  court  of  the 
county  against  the  sheriff  and  bis  sureties 
for  a  balance  due  by  the  sheriff  as  collector  of 
the  county  levy  were,  on  motion  of  defendants, 
consolidated  and  referred  to  the  commission- 
er for  a  full  and  complete  settlement  with  the 
sheriff  for  all  the  years  in  litigation,  defend- 
ants thereby  abandoned  attempted  partial  set- 
tlements which  had  been  made  by  the  sheriff 
with  the  county  court. — Bates  v.  Knott  County 
Court  (Ky.)  1006. 

Where  a  sheriff  was  directed  to  pay  out  of 
an  annual  county  levy  only  a  certain  per  cent 


of  the  claims  allowed  against  the  county  that 
year,  the  remainder  collected  by  him  belonged 
to  the  county,  and  the  right  of  action  therefor 
was  in  the  county,  and  not  in  its  creditors. — 
Bates  V.  Knott  County  Court  (Ky.)  1006. 

S  4.    Sale   of  land   for  nonpaTnent    of 


A  tale  of  realty  for  nonpayment  of  taxes  on  a 
day  not  authorized  by  law  is  void. — Penrose  t. 
Dnbei-ty  (Ark.^  3iM. 

Under  Sand.  &  H.  Dig.  |  6603,  the  filing  of 
the  delinquent  tax  list  oy  the  deputy  sheriff 
is  not  sufficient  to  authorise  a  forfeitare  to 
the  state  tvt  nonpayment  of  taxes. — Querter- 
mous  V.  Walls  (Ark.)  1014. 

Under  Sand.  &  H.  Dig.  i  6612,  the  clerk's 
failure  to  keep  the  required  record  renders  void 
a  sale  to  the  state  for  nonpayment  ot  taxes. 
— Quertennoua  v.  Walls  (Ark.)  1014. 

{  5.     Tax  titles. 

Under  Sand.  &  E.  Dig.  {  481S,  kdd,  that  no 
rights  were  acquired  by  limitations,  where  the 
donation  deed  was  executed  in  January,  1898. 
and  suit  was  brought  in  March,  1898. — Querter- 
motts  V.  WaUs  (Ark.)  1014. 

TELEGRAPHS  AND  TELEPHONES. 

Liability  of  telegraph  company  for  the  tran»- 
mission  of  race  track  news  for  gaming  pur- 
poses, see  "Gaming,"  (  1. 

Mandamus  to  compel  telephone  company  to  fur- 
nish service,  see  "Mandamus,"  {  2. 

I    1.    Bosvlation  and  operation. 

In  an  action  against  a  telegraph  company 
for  delay  in  delivering  a  message  to  plaintiff 
announcing  the  sickness  of  her  father,  evidence 
of  the  sickness  of  plaintifTs  child  was  admiasi- 
ble  as  an  excuse  for  her  failure  to  take  the 
first  train  after  she  received  the  message- 
Western  Union  TeL  Go.  t.  Matthews  (Ky.) 
840. 

It  was  not  competent  for  plaintiff  to  show, 
as  an  excuse  for  her  failure  to  take  the  first 
train  from  a  connecting  point  after  receiving 
a  delayed  telegram,  that  she  did  not  know 
that  a  train  left  at  that  time.— Western  Union 
Tel.  Co.  V.  Matthews  (Ky.)  849. 

If  plaintiff  failed,  after  receiving  the  me«- 
sage,  to  exercise  that  care  to  reach  her  father 
before  tds  death  that  a  person  of  ordinarT- 
pradebce  would  have  used  tmder  similar  cir- 
cumstances, held  she  could  not  recover.— West- 
em  Union  Tel.  Co.  v.  Matthews  (Ky.)  849. 

While  defendant  was  under  no  obligation 
to  deliver  the  message  to  plaintiff  four  miles  in 
the  country,  yet  having  undertaken  for  a  con- 
sideration to  do  80,  it  was  bound  by  its  under- 
taldng.— Weetem  Union  Tel.  Co.  v.  Matthews 
(Ky.)  849. 

The  making  of  a  special  contract  to  deliver 
a  telegram  in  the  country,  held  within  the  ap- 
parent scope  of  the  authority  of  defendant's 
agent  and  the  court  properly  excluded  evi- 
dence attempting  to  restrict  the  liability  to  a 
transaction  between  the  sender  and  the  agent 
personally.— Western  Union  Tel.  Co.  T.  Mat- 
thews (Ky.)  849. 

A  telephone  company  maintaining  public  toU 
stations  held  bound  to  furnish  private  service  to 
a  customer  paying  in  advance,  withoot  exacting 
as  a  condition  that  it  be  made  whole  for  Ixick 
rent  and  the  cost  of  a  reinstallation.— State  ex 
rel.  Payne  v.  Kinloch  Tel.  Co.  CMo.  App.)  684. 

Delivery  of  a  message  by  a  telegraph  com- 
pany to  the  clerk  of  a  hotel  at  which  the  ad- 
dressee boards  is  not  a  sufilcient  compliance 
with  its  contract  to  deliver.— Western  Union 
Tel.  Co.  r.  Cobb  (Tex.  Sup.)  87. 

Where  a  telegraph  company  contracted  to 
deliver  a  message  at  a  certain  town,  and  char- 
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gea  were  not  paid  for  deliTering  it  elsewhere, 
it  was  tinder  no  obligation  to  deliver  it  at  ad- 
dressee's home,  several  miles  from  such  town. — 
Western  Union  Tel.  Co.  v.  Swearingen  (Tex. 
Sup.)  767. 

Facts  hM  to  show  that  damages  for  the 
negligent  delay  in  transmission  of  telegram  was 
excessive.— Western  Union  Tel.  Co.  v.  Bouchell 
(Tex.  Civ.  App.)  159. 

An  unexplained  delay  in  the  transmission  of 
a  teleirram  will  be  presumed  to  be  caused  by 
the  telegraph  company's  negligence. — Western 
Union  Tel.  Co.  v.  Bouchell  (Tex.  Civ.  App.) 
150. 

No  recovery  can  be  had  from  a  telegraph  com- 
pau.v.  in  action  for  increased  mental  anxiety 
only,  owing  to  the  company's  failure  to  deliver 
11  message.— Western  Union  Tel.  Co.  ▼.  Bass 
(T«'X.  Civ.  App.)  515. 

In  an  action  by  sender  of  a  telegram  for 
failure  to  deliver  a  message,  a  peremptory  di- 
rection of  verdict  for  defendant  held  not  au- 
thorized under  the  evidence. — Barefoot  v.  West- 
em  Union  Tel.  Co.  (Tex.  Civ.  App.)  012. 

In  action  for  delay  in  delivering  a  telegraph 
message  sent  on  Sunday,  whether  the  rules  as 
to  Sunday  business  were  waived,  or  not  in- 
tended to  apply,  is  a  question  for  the  jury. 
— Western  Ifnion  Tel.  Co.  v.  Pierce  (Tex.  Civ. 
App.)  920. 

Where  a  telegraph  message  is  sent  on  Sun- 
day, it  is  subject  to  the  reasonable  rules  of  the 
company  as  to  its  business  hours  on  that  day. 
— Western  Union  Tel.  Co.  v.  Pierce  (Tex.  Civ. 
App.)  920. 

When  telegraph  company  had  agreed  to  tele- 
phone one's  residence  on  receipt  of  message, 
telephoning  the  residence  on  receipt  of  message 
to  another  in  bis  care  held  a  discharge  of  com- 
pany's duty  to  the  other. — Western  Union  Tel. 
Co.  V.  Pierce  (Tex.  Civ.  App.)  920. 

Action  of  telegraph  company  in  reaching  by 
telephone  residence  of  addressee  of  a  message 
held  a  compliance  with  agreement  with  such 
person.— Western  Union  Tel.  Co.  v.  Pierce 
(Tex.  Civ.  App.)  920. 

In  an  action  for  delay  in  delivering  a  tele- 
gram, testimony  of  a  former  manager  of  the 
comp&ny  at  the  receiving  point  as  to  what  he 
would  have  done  under  the  circumstances  held 
incompetent.— Western  Union  TeL  Co.  v.  Pierce 
(Tex.  Civ.  App.)  920. 

Objection  that  claim  was  not  filed  for  de- 
lay in  delivering  telegram  before  institution  of 
suit,  as  required  by  company's  contract,  AeM 
bad  under  the  facts. — W'estei-n  Union  Tel.  Co. 
V.  Hays  (Tex.  Civ.  App.)  1072. 

TERMS. 

Of  leases,  see  "Landlord  and  Tenant,"  I  1. 
CW  office,  see  "Offlcers,"  {  1. 


TESTAMENT. 


Bee  "Wills." 


TESTAMENTARY  CAPACITY. 

See  "Wills,"  {  1. 

TESTAMENTARY  POWERS. 

C'instnution  and  execution,  see  "Powers,"  |  1, 
Creation,  see  "Wills,"  §  4. 

THEFT. 

See  "Larceny." 


TICKETS. 

For  carriage  of  passengers,  see  "Carriers,"  $  3. 

TIMBER. 

Sale  of  timber  by  life  tenant,  see  "Life  Es- 
tates." 

TIME. 

For  filing  bill  of  exceptions,  see  "Exceptions,. 

Bill  of,''  i  1. 
For  making  case  on  appeal,  see  "Appeal  and 

Error,"  8  9. 
For  objection  to  admission  of  testimony,   see 

"Trial."  i  2. 
For  taking  appeal  or  suing  out  writ  of  error, 

see  "Appeal  and  Error,"  i  8. 
Of  expiration  of  lease  of  school  lands,  see  "Pub- 
lic Lands,"  {  2. 
Of  sale  of  land  for  taxes,  see  "Taxation,"  {  4. 
To  file  transcript  on  appeal,  see  "Appeal  and 

Error,"  |  12. 
When  interest  on  taxes  held  by  officer  begins  to 

run,  see  "Taxation,"  }  3. 

TITLE. 

Color  of  title,  see  "Adverse  Possession." 
Of  sUtutes,  see  "Statutes."  i  2. 
Kemoval  of  cloud,  see  "Quieting  Title." 
Tax  titles,  see  "Taxation,"  J  5. 
Title  insurance,  see  "Insurance,"  {  7. 

TOLLS. 

Toll  roads,  see  "Turnpilces  and  Toll  Roads." 

TORTS. 

By  particular  classes  qf  partfst. 
See  "Counties."  §  3;  "Municipal  Corporations," 

{  7. 
Agents,  see  "Principal  and  Agent,"  8  2. 
Employes,  see  "Master  and  Servant,"  i  8. 

Particular  remeMesfor  torU. 
See  "Trespass,"  {  1 ;  "Trover  and  Conversion," 
S  1. 

Particular  tortt. 

See  "Fraud";  "Libel  and  Slander";  "Malicious 
Prosecution";  "Negligence";  "Seduction,"  g 
1;    "Trespass";    "Trover  and  Conversion." 

Causing  death,  see  "I>eath,"  {  1. 

Civil  damages  from  sale  of  liquors,  see  "In- 
toxicating Liquors,"  g  5. 

Plaintiff,  in  an  action  to  recover  damages 
caused  by  defendant's  fraud  in  obtaining  a 
judgment  in  a  former  action,  held  not  reason- 
ably diligent  in  attempting  to  discover  the 
fraud,  and  hence  not  entitled  to  recover. — ^Till- 
man V.  Peoples  (Tex.  Civ.  App.)  201. 

TOWNS. 

See  "Counties";   "Municipal  Corporations." 

TRADE-MARKS  AND  TRADE-NAMES. 

{    1.    Reslstratloa,    regnlatloa,    and    of- 
fenses. 

Under  Kev.  St.  1899,  §  10,360,  an  informa- 
tion which  charges  defendant  with  selling  a 
preparation  with  a  fraudulent  label,  and  set- 
ting up  a  copy  of  each  label,  but  not  stating 
what  particular  parts  were  miitation.s,  is  fa- 
tally defective.— State  v.  Thierauf  (Mo.  Sup.) 
292. 
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TRANSCRIPTS. 

Of  record  tor  purpose  of  review,  see  "Appeal 
and  Error,"  |  11;  "Criminal  Law,"  i  29. 


'18. 
"Homi- 


TRESPASS. 

See  "Animals." 

Ejection  of  trespasser,  see  "Carriers,"  {  6. 
Injuries  to  trespassers,  see  "Railroads," 
Takinir  of  life  to  prevent  trespass, 
cide,''  {  3. 

i   1.    Aetioaa. 

Action  for  iujnrr  from  removal  of  prisoner  just 
after  his  broken  leg  had  been  set,  over  protest 
of  physician,  held  one,  not  for  ne^llKence.  but 
trespass,  within  Rev.  St.  art.  IIUI,  prescribing 
venue. — ^Lasater  v.  Waites  (Tex.  Civ.  Ai^.)  S18. 

TRESPASS  TO  TRY  TITLE. 

See  "Ejectment." 

I'arol  evidence  to  vary  judgment,   see   "Evi- 
dence." S  9. 

i   1.    XUsIit  of  Mttton  »Bd  defenaea. 

Possession  of  land  is  alone  insntBcient  to  ana- 
tain  a  judgment  as  against  a  party  showing  a 
title  from  the  state  thereto.— Yarbrongh  v. 
De  Martin  (Tex.  Civ.  App.)  177. 

i   2.    ProaefldlBfc*. 

Under  Rev.  St.  1879,  arts.  1336,  1386,  and 
Rev.  St  1896,  art.  5271,  held,  that  though,  in 
trespass  to  try  title,  the  plaintiffs  alleged  joint 
ownership,  the  court  did  not  err  in  permitting 
«vidence  of  ownership  in  one  plaintiff  only,  and 
rendering  judgment  for  such  plaintiff.— Ander- 
son V.  Anderson  (Tex.  Sup.)  401. 

Evidence  in  trespass  to  try  title  held  material. 
—Barrett  v.  Eastham  (Tex.  Civ.  App.)  198. 

In  trespass  to  try  title,  held,  under  the  evi- 
dence, that  it  was  not  error  to  refuse  to  sub- 
mit to  the  jury  the  issue  of  a  sale  of  the  land 
by  the  admiui!>trator  of  plaintiff's  husband  to 
defendant's  grantora— Texas  Tram  &  Lumber 
Co.  V.  Gwin  (Tex.  Civ.  App.)  892. 

In  trespasB  to  try  title,  in  which  defendant 
claimed  through  a  chain  of  title  in  which  a 
deed  was  lacking,  evidence  held  insufficient  to 
raise  a  presumption  that  such  deed  was  ever 
executed.- Texas  Tram  &  Lumber  Co.  v.  Gwin 
(Tex.  Civ.  App.)  802. 

In  trespass  to  try  title,  evidence  that  plain- 
tiffs had  not  paid  taxes  on  the  land  since  the 
commencement  of  the  suit  held  immaterial. — 
Texas  Tram  &  Lumber  Co.  v.  Gwin  (Tex.  Civ. 
App.)  892. 

Where,  in  trespass  to  try  title,  a  joint  deed  is 
shown  from  the  original  owner  to  plaintiff's 
husband  and  one  of  defendant's  grantors,  neld 
not  error  to  exclude  the  testimony  of  a  wit- 
ness that  he  had  seen  a  deed  from  such  owner 
to  defendant's  grantors;  the  date  not  being 
shown. — Texas  Tram  &  Lumber  Co.  v.  Gwin 
(Tex.  Qv.  App.)  802. 

Where,  in  trespass  to  try  title,  the  joint 
deed  to  plaintiff's  husband  and  one  of  defend- 
ant's grantors  was  indorsed  on  the  outside  as  a 
joint  deed  from  the  grantor  therein  to  defend- 
ant's grantors,  it  was  not  error  to  exclude 
such  indorsement  from  the  evidence. — Texas 
Tram  &  Lumber  Co.  v.  Gwin  (Tex.  Civ.  App.) 
802. 

TRIAL 

See  "New  Trial";    "Witnesses." 

Proceedtnui  incident  to  trial*. 
See  "Continuance." 

Conformity  of  judgment  to  verdict  or  findings, 
see  "Judgment,"  |  3. 


Entry  of  judgment  after  trial  of  iaaoes,  8«e 

■'Judgment, ''^  g  3. 
Right  to  trial  by  jury,  see  "Jury."  i  1. 
Summoning  and  impaneling  jury,  see  "Jury." 

«  2. 

Trial  of  particular  civil  action*  or  proceeding*- 

See  "Libel  and  Slander,"  S  2;  "Negligence."  i 
8;   "Seduction,"  {  1. 

Between  members  of  religious  societies,  nee 
"Religious  Societies." 

Condemnation  proceedings,  see  "Eminent  Do- 
main," §  3. 

Contributory  negligence  of  passenger,  see  "Car- 
riers," §  4. 

Disputed  claims  ag'ainst  estate  of  decedent,  see 
"Executors  and  Administrators."  {  4. 

For  causing  death,  see  "Death."  g  1. 

For  damage  to  passenger's  baggage,  see  "Car- 
riers." {  (J. 

For  delay  by  connecting  carrier,  see  "Carriers," 
S  1^. 

For  delay  in  delivering  telegram,  see  "Tele- 
graphs and  Telephones,"  }  1. 

Fur  failure  of  carrier  to  deliver  cattle,  see 
"Carriers,"  g  2. 

For  killing  animals,  see  "Railroads,"  g  8. 

For  personal  injuries,  see  "Carriers,'*  g  3^: 
"Railroads,"  gg  5,  7;  "Street  Railroads."  g  1. 

Inquisition   of  lunacy,   see   "Insane    Persons." 

On  note,  see  "Bills  and  Notes."  g  .5. 

Operation  and  effect  of  statute  of  frauds,  see 
"Frauds,  Statute  of,"  §  4. 

Probate  proceedings,  see  "Wills,"  g  8. 

Suits  in  equity,  see  "Equity,"  g  1. 

Trespass  to  try  title  to  real  property,  see 
"Trespass  to  Try  Title." 

Trial  of  right  to  property  levied  on,  see  "Exe- 
cution," I  5. 

Will  contest,  see  "Wills,"  g  3. 

Trial  of  erminal  protecution*. 

See  "Abortion";  "Burglary."  g  1;  "Criminal 
Law,"  gg  16.  17;  "Homicide,"  g  6;  "Lar- 
ceny," g  1;  "Rape,"  g  2. 

Prosecution  for  abandonment,  see  "IIusbaiK! 
and  Wife,"  g  6. 

g    1.     Notlo«    of    trial    »Bd    pgollmlwary 
proeeedlaKa. 

Where  defendant  had  more  than  60  days 
previous  to  the  order  of  submission  tendered 
several  amended  pleadings,  which  had  not  been 
acted  upon  by  the  court,  and  which  the  conn 
on  the  day  of  submission  permitted  to  be  file<i 
and  traversed  of  record,  defendant  cannot  com- 
plain that  the  action  was  tried  before  it  stood 
for  trial.— Burkholder  v.  Farmers'  Bank  (Ky.t 
832. 

In  an  action  by  a  creditor  to  subject  land  de- 
vised to  his  debtor,  the  fact  that  an  answer  of 
an  intervener  was  made  a  cross  petition  did  not 
postpone  the  time  of  trial. — Forwood  v.  For- 
wood  (Ky.)  S42;   Same  v.  Long.  Id. 

i  S.    BooeptloB  of  evldenoo. 

Where  testimony  introduced  by  plaintiff  after 
he  had  closed  his  case  was  only  such  as  de- 
fendant must  have  anticipated,  the  court  did 
not  abuse  its  discretion  In  permitting  the  evi- 
dence to  be  introduced  out  of  order. — Chesa- 
peake &  O.  Ry.  Co.  V.  Dupee's  Adm'r  (Ky.)  1.x 

It  is  error  for  the  court  to  refuse  to  permit  a 
witness  to  testify  in  rebuttal,  after  the  other 
witnesses  have  been  discharged,  on  the  repre- 
sentation that  a  different  witness  was  the  only 
one  to  be  called. — Glenn  v.  Stewart  Ciio.  Sap.) 
237. 

Notwithstanding  statement  of  counsel  before 
recess  promising  a  limitation  of  subsequent  tes- 
timony, the  court,  in  the  exercise  of  sound  ju- 
dicial discretion,  should  have  permitted  a  wit- 
ness for  plaintiff  to  testify  In  rebuttal,  after  a 
recess,  to  facts  coming  to  the  knowledge  of  thi» 
plaintiff's  attorney  for  the  first  time  during  the 
recess.— Glenn  v.  Stewart  (Mo.  Sup.)  237. 
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It  is  entirely  discretionary  with  the  trial 
■court  whether  a  witness,  after  the  evidence  is 
-closed,  shall  be  permitted  to  again  occupy  the 
witness  stand. — Roe  t.  Banlc  of  Versailles  (Mo. 
Sup.)  303. 

Where  a  party  makes  no  objection  to  the  ad- 
mission of  testimony,  it  is  too  late  afterwards 
to  more  its  exclusion.— Roe  v.  Bank  of  Ver- 
sailles (Mo.  Sup.)  303. 

An  objection  to  a  question,  that  it  was  iu- 
<ompetent,  in'elevant,  and  immaterial,  without 
stating  any  specific  ground,  is  insufficient  to 
raise  the  objection  that  the  evidence  related  to 
a.  matter  not  in  issue.— Roe  T.  Bank  of  Versail- 
les (Mo.  Sup.)  303. 

.\u  objection  to  evidence,  merely  as  incompe- 
tent, irrelevant,  and  immaterial,  is  properly  over- 
ruled as  not  specific. — Rice  v.  Waddill  (Mo. 
Sup.)  606. 

Where  one  who  has  granted  a  right  of  way 
to  a  railroad  sues  to  set  aside  the  deed,  on  the 
ground  that  a  portion  of  the  way  was  deflected 
from,  and  he  offers  in  evidence  the  plat  annexed 
to  his  deed,  he  may  not  repudiate  the  snme  iu 
his  argument.— Dlrkson  ▼.  St.  Louis  &  K.  R.  Cio. 
<Mo.  Sup.)  W2. 

Proof  of  a  mechanic's  lien,  and  the  filing 
thereof,  held  sufficient,  though  the  lien  was  not 
rend  in  evidence. — Williams  v.  Stroub  (llo.  Sup.) 
875;  Long-Bell  Lumber  Co.  v.  Same,  Id. 

A  general  objection  to  a  physician's  testify- 
ing to  anything  plaintiff  said  while  being  ex- 
amined for  the  purpose  of  qualifying  the  physi- 
cian as  a  witness,  made  before  any  testimony 
'was  given,  was  insufficient  to  raise  any  ques- 
tion as  to  the  admissibility  of  the  testimony.— 
Missouri,  K.  &  T.  By.  Co.  of  Teias  v.  John- 
son (Tex.  Sup.)  TC8. 

Where  the  rule  as  to  separation  has  been  in- 
voked as  to  witnesses,  and  a  witness  has  been 
told  what  a  witness  for  plaintiff  had  sworn. 
the  court  may  in  its  discretion  permit  such  wit- 
ness to  testify  to  matters  tending  to  impeach 
plaintiff's  witness.— Crawleigh  v.  Galveston,  H. 
&  S.  A.  By.  Co.  (Tex.  Civ.  App.)  140. 

Where  a  statement  made  by  a  witness  is  par- 
tially admissible  and  partially  inadmissible,  it 
is  not  error  to  admit  it  over  an  objection  to 
the  entire  statement. — Rhodes  Haverty  Furni- 
ture Co.  V.  Henry  (Tex.  Civ.  App.)  340. 

I    3.    ATK^menta  and  oomdnot  of  oomnael. 

Remark  of  plaintiffs'  counsel  that,  if  the 
jury  knew  the  business  methods  of  M.,  on 
whose  testimony  defendant's  case  depended, 
they  would  say,  "God  save  the  plaintiffs,  and 
Ood  save  all  those  who  deal  with  him,'  held 
zround  for  reversal. — German-American  Ins. 
Co.  V.  Harper  (Ark.)  755. 

In  an  action  for  the  death  of  a  passenger  caus- 
ed by  the  caboose  leaving  the  track,  argument 
ot  plaintiff's  counsel  held  prejudicial.— I^-escott 
&  N.  W.  Ry.  Co.  V.  Smith  (Ark.)  8(15. 

While  it  was  improper  in  a  slander  case  for 
plaintiff's  counsel  to  read  defendant's  answer, 
^lich  was  not  in  evidence,  in  argumentj  yet 
defendant's  counsel  might  place  his  own  inter- 
pretation thereon,  so  long  as  the  words  of  the 
pleading  were  not  misquoted. — Nicholson  v,  Mer- 
ritt  (Ky.)  5. 

In  an  action  against  the  estate  of  a  decedent, 
held  not  unfair  argument  by  plaintiff's  coun- 
sel to  state  that  there  were  no  books  or  mem- 
oranda of  deceased  showing  payment  before 
the  jury,  and  that  such  books,  if  any,  were  in 
possession  of  the  defendant  executors  and  ad- 
iDiuistrators  pendente  lite.— Ryans  v.  Hospes 
<Mo.  Sup.)  285. 

Counsel  cannot  read  and  comment  to  the  jury 
on  alleged  admissions  in  an  original  pleading 
•which  has  not  l)een  put  in  evidence.— Johnston 
r.  Johnston  (Tex.  Civ.  App.)  123. 


t  4.     Taking  o«ae  or  qveatlon  from  Jnry, 

An  instruction  iu  a  mortgage  foreclosure,  ig- 
noring evidence  not  responsive  to  the  issues, 
held  not  error. — Breckenridge  v.  White  (Mo. 
App.)  715. 

Refusal  of  a  declaration  that  a  railroad  com- 
pany was  not  bound  to  fence  its  tracks  at  a 
particular  point  in  an  unincorporated  town,  if 
there  were  parallel  tracks  at  that  point  and  a 
public  road  crossing  170  yards  distant,  was  not 
ground  for  reversal,  where  the  evidence  did 
not  show  conclusively  that  it  was  necessary 
for  the  convenient  transaction  of  the  company's 
business,  etc.,  to  keep  the  tracks  open.— Dow- 
ney V.  Mississippi  River  &  B.  T.  Ry.  Co.  (Mo. 
App.)  945. 

f  5.     Inatritotlons  to  Jwy. 

While  the  statement  of  the  issues  by  the 
court  in  writing  is  a  practice  not  to  be  com- 
mended, such  a  statement  was  not  prejudicial 
to   defendant. — Chesapeake   &  O.   Ry.   Co.   v. 

Dupee's  Adm'r  (Ky.)  15. 

Where  the  contestants  of  a  will  did  not  ask 
any  instruction  on  the  subject  of  fraud  or  im- 
position, they  cannot  complain  that  no  instruc- 
tion was  given  on  that  subject. — Ol)€rdorfer  v. 
Newberger  (Ky.)  267. 

The  fact  that  incompetent  testimony  wa.s 
permitted  to  go  to  the  jury  without  objection 
from  plaintiff  did  not  estop  him  from  objecting 
to  an  instruction  based  thereon. — Provident 
Sav.  Life  Assur.  Soc.  v.  Beyer  (Ky.)  827. 

An  instruction  that,  if  a  father  adopted  the 
suffix  "Sr."  to  distinguish  himself  from  his  son, 
the  law  presumed  a  deed  to  property  owned 
by  the  father,  executed  without  the  suffix,  to 
be  the  deed  of  the  son,  was  incorrect,  where 
there  was  no  evidence  of  such  adoption. — Hunt 
V.  Searcy  (Mo.  Sup.)  206. 

In  action  for  injuries  received  by  boy  white 
attempting  to  climb  between  cars  of  freight 
train  which  had  been  blockiug  public  crossing, 
refu.sal  of  certain  requested  instruction  held  not 
prejudicial  to  plaintiff.— Thompson  v.  Missouri, 
K.  &  T.  Ry.  Co.  (Mo.  App.)  603. 

Where  instructions,  when  takeu  together. 
completely  covered  the  case,  a  verdict  there- 
under will  be  sustained,  though  one  of  tiie  iu- 
Etructions,  when  taken  by  itself,  was  open  to 
objection.— Swafford  v.  Spratt  (Mo.  App.)  701. 

An  instruction  that  a  traveler,  about  to  cross 
a  railroad,  may  rely  on  the  flagman's  warning, 
held  not  objectionable,  in  view  of  other  in- 
structions requiring  the  traveler  to  exercise 
due  care.— Edwards  ▼.  Chicago  &  A.  R.  Co. 
(Mo.  App.)  050. 

One  not  satisfied  that  a  correct  instmctiou 
is  definite  enough  should  ask  to  have  it  made 
more  definite.— State  ex  rel.  Kennen  v.  Fidelity 
&  Deposit  Cio.  (Mo.  App.)  958. 

An  instruction  that  plaintiff  has  the  burden 
of  proving  his  case  by  a  preponderance  of  the 
evidence  is  not  erroneous,  in  failing  to  define 
the  phrase  "preponderance  of  the  evidence," 
unless  it  is  clearly  used  in  a  misleading  con- 
text.— Jones  V.  Durham  (Mo.  App.)  076. 

Where  a  question  of  fart  is  in  issue,  it  is  not 
error  to  state  the  contention  of  counsel  in  ref- 
erence thereto  in  the  instruction. — Nashville  Ky. 
V.  Norman  (Tenn.)  479. 

In  a  salt  involving  the  question  whether 
certain  land  is  included  in  a  survey,  the  south 
and  east  lines  of  which  are  not  identified,  save 
b.v  calls  for  a  "brnnch,"  and  as  to  the  locatiou 
of  which  the  evidence  is  conflicting,  an  instruc- 
tion held  not  erroneous,  as  being  on  the  weight 
of  the  evidence.— Yocham  v.  McCurdy  ("Tex. 
Sup.)  816. 

Party  held  to  have  sufficiently  requested 
charge  on  certain  issues.— Johnston  v.  Johnston 
(Tex.   Civ.  App.)  123. 
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A  request  for  a  special  charge  Is  not  neces-< 
sary  to  enable  a  party  to  question  the  correct- 
ness of  the  charge  as  given. — Johnston  v.  John- 
ston (Tex.  Civ.  App.)  123. 

Instruction  in  partition  suit  on  issue  of  an- 
cestor's residence  lield  not  objectionable,  as  giv- 
ing undue  prominence  to  the  facts. — Laferiere 
V.  Richards  (Tex.  Civ.  App.)  125. 

Instruction  in  partition  suit  on  issue  as  to 
ancestor's  residence  held  objectionable,  as  giv- 
ing undue  prominence  to  the  facts, — I^aferlere 
V.  Richards  (Tex.  Olv.  App.)  125. 

Instruction  in  partition  suit  on  issue  as  to 
ancestor's  residence  held  not  objectionable,  as 
on  the  weight  of  evidence.— Laferiere  v.  Rich- 
ards (Tex.  Civ.  App.)  125. 

Special  instructions  covered  by  the  main 
charge  are  properly  refused. — Bering  Mfg.  Co. 
V.  Peterson  (Tex.  Civ.  App.)  133. 

It  is  error  to  instruct  the  jury  that,  to  justify 
a  finding  that  an  absolute  deed  is  a  mortgage, 
such  fact  must  be  shown  by  clear  and  certain 
evidence.  —  Palm  v.  Chernowsky  (Tex.  Civ. 
App.)  166. 

In  an  action  for  damages  for  injury  to  land, 
the  defendant,  not  having  requested  an  instruc- 
tion as  to  the  legal  meaning  of  the  term  "mar- 
ket value,"  cannot  complain  of  the  court's  fail- 
ure to  give  such  instruction. — Texarkana  &  Ft. 
8.  Ry.  C«.  V.  Spencer  (Tex.  Civ.  App.)  196. 

An  instruction  in  an  action  on  a  life  policy 
held  not  erroneous  in  failing  to  define  the  term 
"serious  illness,"  uo  request  for  an  instruction 
defining  such  term  having  been  made  in  the 
trial  court. — Woodmen  of  the  World  v.  Lock- 
lin  (Tex.  Civ.  App.)  331. 

In  an  action  for  delay  in  delivering  a  tele- 
gram, an  instruction  Md  erroneous,  as  not  be- 
ing within  the  issues. — Western  Union  Tel.  Co. 
v.  Johnson  (Tex.  Civ.  App.)  338. 

In  an  action  on  note,  failure  to  submit  ques- 
tion whether  it  was  giveu  under  an  agreement 
not  to  prosecute  the  maker  for  crime  held  not 
error.— Clapp  v,  Royer  (Tex.  Civ.  App.)  345. 

Requested  instructions  on  an  issue  sufficient- 
ly presented  by  the  charge  are  properly  re- 
fused.—Missouri,  K.  &  T.  Ily.  Co.  of  Texas  v. 
Johnson  (Tex.  Civ.  App.)  769. 

In  an  action  b^  a  railroad  employ^  for  in- 
juries, an  instruction  held  not  on  the  weight  of 
the  evidence. — Missouri,  K.  &  T.  Ry.  Co.  of 
Texas  v.  Johnson  (Tex.  Civ.  App.)  769. 

In  trespass  to  try  title,  where  there  was  no 
evidence  that  the  original  owner  of  the  land  ex- 
ecuted a  certain  deed,  the  court  did  not  err 
in  refusing  to  instruct  the  jury  that,  if  they 
Itelieved  such  deed  was  executed,  they  should 
find  for  defendant.— Texas  Tram  &  Lumber  Co. 
V.  Gwin  (Tex.  Civ.  App.)  892. 

On  issue  as  to  location  of  sui-vey,  defendant 
held  not  in  position  to  complain  of  certain  in- 
structions refused ;  the  charge  having  been 
made  favorable.— White  v.  Smith  (Tex.  Civ. 
App.)  1028. 

Where  it  was  a  question  as  to  whether  plain- 
tiff had  received  any  injury  whatever,  an  in- 
struction that,  if  he  did  not  receive  any  of  the 
injuries  complained  of,  he  could  not  recover, 
was  not  erroneous  as  giving  undue  prominence 
to  a  particular  question.— Weeks  v.  Texas  Mid- 
land Railroad  (Tex.  Civ.  App.)  1071. 

Instructions  as  to  contributory  negligence,  of- 
fered by  defendant,  were  properly  refused, 
where  the  facts  on  which  they  were  based 
were  not  pleaded  as  contributory  negligence. — 
Internatioual  &  G.  N.  R.  Co.  v.  Locke  (Tex. 
Civ.  App.)  1082. 

An  instnu'tion  in  an  action  for  injuries  hrld 
merely  to  state  the  gi-ounds  relied  on  by  plain- 


tiff, and  not  to  be  erroneous  as  assuming  de- 
fendant's negligence. — International  &  G.  >r.  K. 
Co.  V.  Locke  (Tex.  Civ.  App.)  1082. 

Where,  in  an  action  for  injuries,  the  fact 
that  plaintiff  was  injured  and  suffered  pain 
was  undisputed,  an  instruction  that,  in  estimat- 
ing damages,  bis  pain  and  suffering  should  be 
considered,  was  not  erroneous. — International 
&  G.  N.  R.  Co.  V.  liocke  (Tex.  Civ.  App.)  1082. 

I  {  6.  Ovatodr,  oondnot,  And  deUberaticnu 
I  of  Jury. 

I  Alleged  misconduct  of  jurors  held  ground  for 
!  new  trial. — Palm  v.  Chernowsky  (Tex.  Civ. 
!  App.)  160. 

S   7.    Verdict. 

Where  a  verdict  as  returned  used  inapt 
words,  it  was  not  improper  for  the  judge  to 
interrogate  the  jury,  and,  upon  learning  their 
true  intent,  to  insert  appropriate  words  to  cun- 
i  vey  their  meaning. — Bergen  &  Meehan  Co.  v. 
Sears  (Ky.)  1002. 

Answer  to  question  submitted  to  jury  held  to 
contain  a  finding  that  a  note  was  not  given  in 
consideration  oj  marringo. — Hatchett  v.  Hatrh- 
ett  (Tex.  Civ.  App.)  103. 

Dnder  the  express  provision  of  Gen.  Laws 
1899,  p.  190,  the  trial  judge,  in  an  action  on  a 

life  policy,  has  discretion  to  refuse  to  submit 
the  case  on  special  issues. — Woodmen  of  the 
World   V.  Locklin  (Tex.  Civ.  App.)  331. 

The  fact  that  the  charge  in  a  {Krsonal  injury 
case  only  authorizes  damages  for  physical  pain 
and  mental  anguish  does  not  render  a  verdict 
in  excess  of  the  limits  of  the  instruction  erro- 
neous, where  the  pleadings  and  evidence  include 
other  grounds  of  recovery. — Texas  Cent.  R.  Ox 
V.  Andrews  (Tex.  Civ.  App.)  923. 

Where  a  verdict  in  an  action  for  injori<*s 
was  informal,  but  intelli^ble,  the  court  had 
power  to  direct  its  correction.— International  & 
G.  N.  R.  Co.  V.  Locke  (Tex.  Civ.  App.)  1082. 

.  f  8.      Trial  bjr  oonrt. 

In  action  for  price  of  carload  of  onions,  held 
I  error  to  direct  verdict  for  defendant. — Ennis- 
i  Brown  Co.  v.  Caffarelli  (Tex.  Civ.  App.)  1048. 

i  8  9.  W*lTer  mad  ooiTeotioa  of  irrocm- 
I  Isrities  and  errors. 

I  Defendant's  request  for  a  peremptory  instrnc- 
'  tion  for  a  verdict  raises  the  sufficiency  of  the 
I  whole  evidence  to  sustain  the  verdict  for  plain- 
tiff, though  defendant  waived  his  objection  to 
,  the  ruling  ou  his  demurrer  to  plaintiffs  evidence 
by  introducing  testimony,— Fuchs  v.  City  of  St. 
,  Louis  (Mo.  Sup.)  610. 

,  Where,  after  overruling  a  demurrer  to  plain- 
tiff's evidence,  dcfcndaut  puts  in  his  evidence, 

I  such  action  waives  his  objection.— Clark  t. 
Chicago  &  A.  Ry.  Co.  (Mo.  .4Lpp.)  746. 

i        TROVER  AND  CONVERSION. 

'■  Failure  of  carrier  to  deliver  goods,  see  "Car- 
riers," i  1. 

(   1.    Aotloaa. 

I     In  an  action  for  conversion,  evidence  held  to 

warrant    an    award-  of    punitive    damages. — 

'  Reamer  v.  Morrison  Exp,  (^.  (Mo.  App.)  718. 

AVhere,  in  conversion,  the  actual  damages  a»- 
'  scsscd   are   below   the   maximum   value   of   the* 
'  property   us    estimated    by    witnesses,    a    clajui 
that  the  damages  are  exceRsive  '  inuot  l>e  sus- 
tained.—Reamer    V.    Morrison    Exp.    Co.    (Mo. 
App.)  718. 

I  Where  money  converted  was  loaned,  pUiintiff. 
in  conversion,  was  entitled  to  all  the  money  re- 
ceived by  the  defendants,  though  it  was  more 
than  the  principal  sum.  with  legal  interest. — 
Biack  V.  Black  ^Tei.  Civ.  App.)  928. 
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TRUSTS. 

Oombinntloiig  to  monopolise  trade,  see  "Mo- 
nopolies," g  1. 

Conveyances  in  trust  tor  creditors,  see  "Assigu- 
(uents  for  Beneiit  ot  Creditors." 

Trust  deeds,  see  "Chattel  Mortgages";  "Mort- 
gages." 

S    1*    CTumtkvn,  exlateaoe.  and  TmUdlty. 

Where  a  policy  was  made  payable  to  a  cred- 
itor of  insured,  a  parol  agreement  by  the  cred- 
itor to  hold  the  remainder,  after  satisfying  his 
debt,  for  the  benefit  of  the  wife  of  insured,  is 
enforceable  as  a  trust. — Crows  t.  Crews'  Adm'r 
(Ky.)  276. 

A  proTisiou  of  the  will  enjoining  upon  the  ben- 
eficiary of  the  income  the  support  of  the  father 
and  mother  Xeld  to  create  a  precatory  trust,  enti- 
tling the  father  and  mother  to  a  support  joiDtly 
Tvith  the  beneficiary.  —  Whittingham  v.  Scho- 
field's  Trustee  (Ky.)  846. 

S    2.    ttmnrngtimtrnt  Mid  disposal  mt  trust 
pn>p«vt)r. 

A  trustee's  sale  hrld  not  Talid  for  failure  of 
proof  of  compliance  with  Sand,  ti  H.  Dig.  {  5111. 
— Menuse  t.  Harper  (Ark.)  869. 

A  deed  given  on  a  sale  under  a  trust  deed 
held  evidence  only  of  the  truth  of  its  recitals. — 
Meunse  v.  Harper  (Ark.)  869. 

Where  a  will  empowered  a  trustee  to  sell  for 
reinvestment  certain  railroad  bonds,  and.  to 
change  the  form  of  investment,  the  trustee  did 
not  abuse  his  discretion  in  selliDg  the  bonds 
and  investing  the  proceeds  in  real  estate,  though 
it  subsequently  depreciated.  —  Whittingham  v. 
Scbofield's  Trustee  (Ky.)  846. 

Where  a  trustee  paid  out  the  entire  income 
for  the  support  of  the  life  tenant,  and  of  her 
father  and  mother,  whose  support  was  enjoined 
upon  her,  without  paying  taxes  or  making  neces- 
sary repairs,  he  is  personally  liable  for  the  ac- 
cumulated taxes  and  for  the  deterioration  of  the 
property.— Whittingham  v.  Scbofield's  Trustee 
<Ky.)  846. 

A  trustee,  failing  to  repair  trust  property,  held 
chargeable  with  the  rent  of  the  property  for 
f<uch  time  as  it  was  not  capable  of  being  used  be- 
cause of  lack  of  repairs  suffered  by  him. — 
Whittingham  v.  Scbofield's  Trustee  (Ky.)  846. 

Trustee  in  purchase  of  land  held  accountable 
for  secret  profits  shared  with  part  of  bia  asso- 
ciates.—Davis  V.  Hoffman  (Mo.  Sup.)  234. 

When  incumbered  trust  land  is  sold,  the  basis 
of  its  valuation,  to  determine  the  good  faith  of 
the  trustee,  is  not  the  land  freed  from  the  in- 
cumbrances, but  its  value  burdened  with  such 
incumbrances.— Board  of  School  Trustees  of 
City  of  San  Antonio  v.  Galveston,  H.  &  S.  A. 
Ky.  Co.  (Tex.  Civ.  App.)  14T. 

S  3.    Exoevtlon  of  tnwt  hy  tmsteo  •w  ky 

oonfta 
A  premium  realised  from  a  sale  of  bonds  A«Id 
to  constitute  a  part  of  the  corpus  of  the  trust 
fund,  and  not  subject  to  appropriation  by  the 
life  tenant  or  the  owner  of  the  income. — Whit- 
tingham V.  Scbofield's  Trustee  (Ky.)  Md. 

TURNPIKES  AND  TOLL  ROADS. 

g    1.    EstabUshmeat,    oonstraotloii,    a^d 
waintesanco. 

Where  land  was  conveyed  to  a  turnpike  road 
company  in  fee  for  a  toll  house,  the  fact  that 
the  county  has  purchased  the  road  aud  made 
it  free  does  not  cause  the  land  to  revert  to  the 
grantor  or  his  heirs. — Kendall  v.  Hillsboro  & 
P.  P.  Turnpike  Koad  (Ky.)  370. 

i    2.    Hegulatioa  and  nae  tor  travoL 

Where  a  traveler  is  injured  by  the  falling  of 
a   tollgate   pole,  a   presumption   of  negligence 
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arises  which  shifts  the  burden  of  proof  upon 
the  turnpike  company  to  show  that  the  accident 
was  not  caused  by  its  negligence. — Hydes  Ferry 
Turnpike  Co.  v.  Yates  (Tenn.)  69. 

Bividence  in  an  action  against  a  turnpike  com- 
pany for  injuries  caused  by  the  falling  of  a 
tollgate  pole  held  sufllcient  to  sustain  the  ver- 
dict for  plaintiff.— Hydes  Ferry  Turnpike  Co.. 
v.  Yates  (Tenn.)  69. 

UNDERTAKINGS. 

See  "Bonds." 

UNDISCLOSED  AGENCY. 

8e«  "Principal  and  Agent,"  |  2. 

UNDUE  INFLUENCE. 

Procuring  execution  of  deed,  see  "Deeds."  t  1> 
Procuring  making  of  will,  see  "Wills,"  {  2. 

UNITED  STATES. 

Courts,  see  "HeiuoTal  of  Causes." 

USURY. 

I  1.     VswrloBs   eontraots   mmA  traasao- 
tioas. 

The  owner  of  notes  which  one  has  obtained 
by  fraud  and  pledged  as  security  for  a  usuri- 
ous loan  can  raise  the  point  of  usury  under 
Rev.  St.  1899,  f  3710,  making  a  pledge  based 
on  usury  "invalid  and  illegal."— Keim  v.  Vette 
(Mo.  Sup.)  223. 

Bev.  St.  1899.  ||  8709,  8710,  do  not  affect  the 

rule  that  a  debtor  canuot  maintain  an  action 
to  recover  usurious  interest  voluntarily  paid.— 
Flinn  v.  Mechanics'  Building  Ass'n  (Mo.  App.)- 
729. 

Defendant,  alleging  that  the  contract  sued  on, 
which  on  its  face  made  defendant  a  stockholder 
in  and  borrower  of  plaintiff  huilding  and  loan 
association,  was  but  a  scheme  to  cover  up  usury, 
and  that  the  contract  was  purely  a  loan,  has  the 
burden  of  proof.— Cotton  States  BIdg.  Co.  v. 
Peightal  (Tex.  Civ.  App.)  524. 

g   2.    Poaaltios  aad  forf eltaves. 

Where  usurious  interest  is  paid,  but  the  prin- 
cipal debt  is  unpaid,  penalty  for  usury  can  h^ 
recovered  only  on  what  remains  after  extin- 
gniahment  of  the  debt  by  application  of  such 
paid  interest.— Cotton  States  Bldg.  Co.  t.  Peigh- 
tal (Tex.  CXv.  App.)  5'24. 

VACATION. 

Of  judgment,  see  "Judgment,"  H  2,  S. 

Of  judgment  for  sale  of  laikd,  see  "Judicial 
Sales." 

Of  judgment  of  justice  ot  the  peace,  see  "Jus- 
tices of  the  Peace,"  g  8. 

VALUL 

Limits  of  jurisdiction,  see  ".\ppeal  and  Error,"' 
g  1;   "Courts,"  gg  3-5. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

Accrual  of  action  to  recover  purchase  money, 
see  ''Limitation  of  Actions,"  g  2. 

Purchasers  at  guardian's  sale,  see  "Guardian 
and  Ward,"  g  3. 

Purchasers  at  sale  on  execution,  see  "Execu- 
tion," g  0. 
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Purchasers  of  property  fraadnlently  couyeyed, 
see  "Fraudulent  Convejances,"  {  2. 

Porchasers  of  public  lauds,  see  "Public  Lands," 
i  2. 

Sale  of  trust  property,  see  "TmsU,"  I  2. 

I   1.    Beqinialtea  mat  v»UcUt7  o£  ooatraot. 

Where  the  purchaser  of  land  in  Mississippi 
knew  that  horses  thereon  had  been  dying  from 
the  bites  of  ticks,  she  could  not  have  been  de- 
ceived by  false  representations  of  the  vendor 
that  the  ticks  were  native  ticks,  and  not  Texas 
ticks.— Merchants'  &  l^'armers'  Bank  v.  Cleland 
(Ky.)  386. 

An  alleged  contract  for  the  gale  of  land,  not 
mentioning  the  purchaser,  held  not  sufficiently 
certain  for  specific  performance. — Cuwubary  v. 
Latimer  (Tex.  Civ.  App.)  187. 

A  vendee,  fraudulently  procuring  a  married 
woman  to  execute  a  conveyance  of  her  home- 
stead, by  representing  that  It  does  not  Include 
the  homestead,  will  not  be  heard  to  urge  that 
the  fraud  was  cured  by  the  act  of  the  officer 
taking  the  acknowledgment  in  explaining  the 
deed  to  her,  but  must  show  that  the  fraud  was 
actually  disclosed  to  her.— Taylor  v.  Flynt 
(Tex.  Civ.  App.)  347. 

Burden  of  proof  on  plaintiffs  in  an  action 
against  a  mining  company  for  breach  of  an  op- 
tion contract  for  the  sale  of  its  property  set 
forth. — ^Washington  .v.  fioaario  Min.  &  Mill.  Co. 
(Tex.  Civ.  App.)  459. 

Evidence  held  to  conclusively'  show  that  con- 
tcmpUted  purchasers  of  property  of  a  mining 
company  had  not  satisfied  it  at  a  specified  date 
of  their  ability  to  carry  out  an  option  contract 
for  the  sale  thereof. — Washington  v.  Rosario 
Min.  &  Mill.  Co.  (Tex.  Qv.  App.)  459. 

In  view  of  the  evidence  in  an  action  for 
breach  of  the  contract  for  the  sale  of  mining 
property,  held,  that  it  must  be  concluded  that  no 
requisite  acceptance  of  the  oBet  or  tender  of  per- 
formance by  plaintiffs  (the  contemplated  pur- 
chasers) had  been  made,  and  that  an  excuse 
shown  therefor  would  not  relieve  them  from  the 
effect  thereof. — Washington  v.  Kosario  Min.  & 
Mill.  Oo.  (Tex.  Civ.  App.)  469. 

The  secretary  of  a  mining  company  held  not 
to  have  agreed  to  complete  a  sale  of  its  proper- 
ty under  an  option  contract,  or  to  have  waived  a 
condition  on  which  the  option  was  extended. — 
Washington  v.  Rosario  Min.  &  Mill.  Co.  (Tex. 
Civ.  App.)  400. 

t   2.    ModUlostioii  MP  veselsalOB  of  eoa- 
tvaet. 

As  the  purchaser  knew  that  a  part  of  the  land 
purchased  was  used  as  a  cemetery,  she  cannot 
have  a  rescission  on  that  account. — Merchants' 
&.  Farmers'  Bank  v.  Cleland  (Ky.)  386. 

Tbnt  a  purchaser  of  a  tract  of  533  acres  of 
land  failed  to  get  possession  of  7%  acres  held 
not  to  entitle  him  to  a  rescission. — Burkbolder  v. 
Farmers'  Bank  (Ky.)  832. 

Prior  and  snbseqneut  assignees  of  vendor's 
lien  notes  held  to  stand  on  equal  footing,  and 
subsequent  assignee  not  entitled  to  redeem  from 
foreclosure  sale  by  piior  assignee,  so  as  to  ac- 
quire title  to  outstanding  note  and  be  in  a  posi- 
tion to  rescind  the  original  contract  of  sale, — 
Douglass  V.  Blount  (Tex.  Sup.)  484. 

Right  of  vendor  reserving  lien  in  deed  to  re- 
scind a  contract  on  repudiation  by  vendee  held 
suspended  by  assignment  of  part  of  purchase 
money  notes. — Douglass  v.  Blount  (Tex.  Sup.) 
484. 

Foreclosure  of  vendor's  lien  note  by  assignee 
held  to  amount  to  an  electiou  to  enforce  rights 
growing  out  of  the  sale  in  that  maiiuer,  and  to 
terminate  vendor's  right  to  rescind. — Douglass 
T.  Blount  (Tex.  Sup.)  484. 


f  3.    Perf  ormaaae  of  eoatraet. 

PurchaseTs  of  land  who,  in  consideration 
therefor,  assume  a  debt  of  the  vendors,  may 
urge  partial  failure  of  title  against  tAe  creditor. 
— Talbott  V.  Campbell  (Ky.)  53. 

The  measure  of  damages  for  deficit  in 
land  contracted  to  be  conveyed,  to  be  set  off 
against  the  purchase  money  notes,  is  the  fair 
vendible  value  of  the  quantity  of  laud  lost  vith 
reference  to  the  whole  tract.— Burkholder  t. 
Farmers'  Bank  (Ky.)  832. 

Clause  in  a  deed  held  to  limit  the  warranties 
implied  by  the  words  "grant"  and  "conTey."  as 
defined  by  Rev.  St.  18^,  art.  633,  so  that  the 
deed  was  not  equivalent  to  a  conveyance  prom- 
ised by  the  grantor.— Union  Mut.  Lite  Ins.  Co. 
v.  Crowl  (Tex,  Civ.  App.)  901. 

Where  grantor  promised  a  deed  warrantins 
that  he  had  made  no  prior  conveyance  apa 
against  incumbrances,  but  the  deed  did  not  'war- 
rant against  Incumbrances,  it  was  immaterial, 
as  affecting  grantee's  rights,  that  the  record 
did  not  show  incumbrances. — Union  Mnt.  Ufe 
Ina.  Co.  V.  Crowl  (Tex.  Civ.  App.)  901. 

Where  purchaser  of  land  posts  forfeit,  to  be 
paid  vendor  If  balance  is  not  paid  after  opin- 
ion of  attorney  as  to  title  is  furnished  by  one 
to  be  agreed  on,  refusal  of  rendee  to  agree 
works  no  forfeiture,  unless  made  in  bad  faith. 
— Buford  V.  Landrum  (Tex.  Civ.  App.)  1066. 

I  4.     Blglita  and  UablUties  of  partiea. 

Under  Sand.  &  H.  Dig.  {  728,  where  an  own- 
er executes  deeds  to  realty  on  the  same  day. 
and  neither  grantee  has  notice  of  the  other's  pur- 
chase, the  grantee  who  first  registers  his  deed  in 
the  county  In  which  the  laud  is  situated  acquires 
the  superior  title. — Penrose  v.  Doherty  (Ark.) 
399. 

A  purchaser  who  paid  for  land  with  worth- 
less mining  stock  was  not  a  bona  fide  pur- 
chaser for  value.— Sewell  v.  Nelson  (Ky.)  985. 

The  recording  of  a  voluntary  conveyance  was 
not  constructive  notice  to  a  subsequent  porcbas- 
er  for  value,  and  his  legal  title,  acquired  trith- 
out  actual  notice  of  the  prior  voluntary  con- 
veyance, must  prevail.— Sewell  v.  Nelson  CKyJ 
985.  ^ 

Where  a  deed  from  heirs  was  not  to  be  bind- 
ing until  signed  by  all,  the  fact  that  it  was  not 

so  signed  and  that  the  grantors  continued  in 
possession  '  held  sufficient  to  put  a  purchaser 
from  the  grantee  on  inquiry.— Lyttle  r.  Fitx- 
patrick  (Ky.)  988. 

Where  contract  to  convey  obligated  Tende«  to 
keep  the  improvements  insured,  and  they  baru'>d 
down,  vendee  could  not  require  application  of 
the  insurance  mouey  to  the  satisfaction  of  the 
unmatured  installments  of  purchase  price. — ^Na- 
qnin  v.  Texas  Savings  &  Real  Estate  Inv.  Aas'n 
(Tex.  Sup.)  86. 

Where  defendant  was  charged  by  recitals  in 
its  deed  with  notice  of  plaintifTs  title,  it  was 
not  error  to  exclude  testimony  that  it  was  au 
innocent  purchaser.— Texas  Tram  &  Lumber  Ck>. 
v.  Gwhi  (Tex.  Olv.  App.)  892. 

A  quitclaim  deed  hdd  not  to  signify  an  in- 
teutiun  to  convey  only  a  chance  of  title,  so  as 
to  preclude  the  grantee  from  the  defense  of 
bona  fide  purchaser.— Moore  v.  Swift  (Tex.  Civ. 
App.)  1065. 

f  5.     Remedies  of  Tondor. 

Where  a  deed  to  a  copartner  recited  aa  a 
part  of  the  consideration  that  the  grantee  ali- 
sumed  the  debts  of  the  firm,  a  creditor  of  the 
firm  had  a  lien  for  his  debt  of  equal  dignity 
with  a  note  for  a  part  of  the  price.— Ponder  v. 
Boas  (Ky.l  833. 

Where  two  purchase  money  notes  are  equal  as 
to  priority,  the  sale  of  one  note  under  an  agree- 
meut  that  it  shall  be  prior  to  the  other,  which 
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agreement  is  not  recorded,  doe«  not  ^ye  priori- 
ty thereto  aa  against  %  sabsequeut  purchaser  of 
the  other  note,  who  ^a  uo  knowledge  of  snch 
agreement,  though  he  knows  the  existence  of 
both  notes.— Lewis  t.  Boss  (Tez.  Sop.)  406. 

The  owner  of  real  estate  through  a  title  deriv- 
ed from  the  foreclosure  of  a  vendor's  lien  held, 
on  a  subsequent  foreclosure  of  the  lien  by  an- 
other note  holder,  to  be  entitled  to  one-half  the 
proceeds  of  the  sale,  If  not  in  excess  of  the 
debt,  and  to  any  excess  remaining  after  the 
payment  of  the  debt— Lewis  ▼.  Uoss  (Tex.  Sup.) 
405. 

Where  the  Tender  of  laiicl  takes  purchase  mon- 
ey notes  secured  by  lien  reeerved  in  the  deed, 
the  so-called  "legal  title''  thus  reserved  to  him 
is  not  a  property  right,  npon  wUcli  the  lieu  of 
an  assigned  note  becomes  an  inctunbraoce.— 
Douglass  V.  Blount  (Tex.  Sup.)  4M. 

A  purchase  by  an  attorney  at  a  sale  under 
process  controlled  by  him  keli  valid  as  against 
any  claim  of  the  judgment  defendant— Douglass 
T.  Blount  (Tex.  Sup.)  484. 

Purchaser  at  foreclosure  by  assignee  of  pur- 
chase money  note  held  to  take  subject  to  propor- 
tionate lien  of  notes  remaining  in  vendor's 
hands,  vendor  not  having  been  made  a  party. 
—Douglass  V.  Blount  (Tex.  Bup.)  4»i. 

Deed  from  vendor  to  subsequent  assignee  of 
part  of  purchase  money  notes  held  not  to  enable 
such  assignee  to  redeem  from  foreclostire  of  one 
note  by  a  prior  assignee.— Douglass  v.  Blount 
(Tex.  I^np.)  484. 

Rule  of  distribution  of  proceeds  of  foreclosure 
of  vendor's  lien  notes,  aa  between  foreclosing 
assignee  and  purchaser  at  foreclosure  sale  of 
previously  assigned  note,  itated. — Douglass  v. 
Blount  (Tex.  Sup.)  484. 

An  assignee  of  one  of  several  vendor's  lien 
notes,  who  forecloses  it,  whereupon  sale  is 
made  to  a  third  person,  is  not  entitled  to  par- 
ticipate in  the  proceeds  of  n  second  foreclosure 
sale  at  the  suit  of  the  holder  of  the  remaining 
notes.— Douglass  v.  Blouot  (Tex.  Sup.)  484. 

Bvidence  considered,  and  held,  that  the  pur- 
chaser of  notes  purporting  to  be  for  purchase 
money  was  put  on  notice  of  facts  showing  the 
fictitious  character  of  the  notes. — Texas  Land  & 
Mortg.  Co.  V.  Cooper  (Tex,  Civ.  App.)  173. 

A  wife  is  not  a  necessary  party  to  a  suit  to 
foreclose  a  purchase  money  lieu  upon  land  pur- 
chased by  her  husband.— Jackson  v.  Bradsnaw 
(Tex.  Civ.  App.)  438. 

§    6.    RamocUes  of  pnrahaser. 

A  parol  purchaser  is  entitled,  on  rescission  of 
the  contract,  to  a  lien  on  the  land  for  the  pur- 
chase money  paid.— Lyttl*  v.  Davidson  (Ky.) 
34. 

VENUE. 

Of  election  contest  see  "Elections,"  S  8. 
Subject  and  title  of  act  relating  to  transfer  of 
cause,  see  "Statutes,"  |  2. 

i    !•    Katiura  or  snbjeet  of  action. 

A  buyer's  contract  to  pay  a  part  of  the  price 
of  maciiinery  and  to  execute  a  note,  payment  to 
be  made  within  a  particular  county,  held  to  en- 
title the  seller  to  bring  his  action  in  that  coun- 
ty.— ^McKanghan  v.  Kellett-Chatham  Mach.  Co. 
(Tex.  Civ.  App.)  908. 

An  action  to  recover  two  payments,  one  of 
which  was  to  be  made  in  a  deiiignated  county, 
held  properly  brought  in  such  coun^.  —  Mc- 
Kaughan  r.  Kellett-Chatham  Mach.  Oo.  (Tex. 
Civ.  App.)  908. 

i  2.     Domicile  or  rosldeaoc  of  parties. 

Case  held  to  show  fraud  in  T.  county,  so  that 
action  could  be  brought  there,  though  defend- 
ant was  resident  of  another  county. — Hunt  Coun- 
ty OU  Oo.  V.  Scott  (Tex.  Uiv.  App.)  451. 


VERDICT. 

Id  civil  actions,  see  "Trial,"  S  T. 

In  criminal  prosecutions,  see  "Criminal  Law," 

I  25. 
Necessity    of    conformity    of    judgment    see 

"Judgment,"  i  8. 
Review  on  appeal  or  writ  of  error,  see  "Appeal 

and  Error,''  |  21;   "Criminal  Law,"  i  30. 

VERIFICATION. 

Of  claim  agaiust  estate  of  decedent  see  "Ex- 
ecutors and  Administrators,"  §  4. 
Of  pleading,  see  "Pleading,"  (  3. 

VICE  PRINCIPALS. 

See  "Master  and  Servant"  i  2. 

VILLAGES. 

See   "Municipal   Corporations.** 

VINDICTIVE  DAMAGES. 

See  "Damages,"  {  8. 

VOTERS. 

See  "Elections." 

At  stock  law  election,  see  "Animals." 

WAGES. 

See  "Master  and  Servant"  1 1. 

WAIVER. 

See   "Estoppel." 

Of  objections  to  particular  eusts  or  proceedings. 

See  "Pleading,"  §  4;    "Trial,"  {  9. 

Error  waived  in  appellate  court  see  "Appeal 
and  Error,"  |  18. 

Failure  to  file  transcript  in  time,  see  "Appeal 
and  Error,"  i  13. 

Grounds  of  abatement,  see  "Abatement  and 
Revival,"  {  2. 

Incompetency  of  witness,  see  "Witnesses."  f  2. 

Jurisdiction  of  courts,  see  "Clourts,"  S  1;  "Crim- 
inal Law,"  i  4;   "Justices  of  the  Peace,"  $  2. 

Of  right!  or  remediea. 
Bee  "Insurance,"  §  6;    "Mecbaulcs'  Liens,"  S 

2. 
Demand  and  proof  of  claim  against  decedent's 

estate,  see  "Executors  and  Administrators," 

I  4. 
Exemption  of  homestead,  see  "Homestead,"  { 

4. 
Notice  of  appeal  from  judgment  of  justice  of 

the  peace,  see  "Justices  of  the  Peace,"  {  3. 
Notice  of  contest  of  local  option  election,  see 

"Intoxicating  Liquors,"  I  1. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Stubs  kept  by  a  warehouseman  are  not  ad- 
missible to  impeach  the  validity  of  receipts 
issued  by  him,  without  evidence  that  they 
were  made  in  accordance  with  the  receipts.— 
Roche  V.  Crigler  (Ky.)  278. 

Though  warehouse  receipts  were  void,  be- 
cause there  were  outstanding  receipts  for  the 
same  goods  when  they  were  issued,  they  at 
once  b«came  valid  when  the  senior  receipts 
were  returned  to  the  warehouseman  and  can- 
celed.—Roche  V.  Crigler  (Ky.)  2T3. 
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Delivery  is  essential  to  (five  validity  to  ware- 
house receipts.— Roche  v.  Crigler  (Ky.)  273. 

WARRANT. 

For  arrest,  see  "Criminal  Law,"  |  6. 

WARRANTY. 

By  insured,  see  "Insurance,"  t  4. 

WATERS    AND    WATER    COURSES. 

See  "Navigable  Waters." 
Water  courses  in  cities,  see  "Municipal  Cor- 
porations,"   I    7. 

i   !•    ITatni*!  water  oounes. 

In  a  suit  to  restrain  defeudant  from  pollut- 
ing the  water  of  a  stream  by  placing  therein 
the  refuse  of  a  distillery,  an  owner  below  the 
distillery  held  not  estopped  to  complain. — 
Schumacher  v.  Shawhan  (Mo.  App.)  Tlf. 

f  2.    Bmrtm*»  wateiw. 

BiVideuce  in  an  action  for  damages  to  laud  by 
construction  of  a  railway  obstructing  flow  of 
surface  water  *eW  irrelevant— Texarkana  &  l''t 
S.  Ry.  Co.  v.  Spencer  (Tex.  Civ.  App.)  ltt«. 

A  finding  of  the  market  value  of  plaintiff's  lots 
immediately  before  an  injury  thereto  and  imme- 
diately after  included  injury  to  the  shrubbery 
and  dwelling,  and,  judgment  having  been  enter- 
ed thereon,  defendant  could  not  complaiu  of  fail- 
ure to  enter  judgment  on  findings  as  to  damages 
to  shrubbery.- Texarkana  &  Ft.  S.  By.  Co.  v. 
Spencer  (Tex.  Oiv.  App.)  196. 

i  3.     Ampropriatlon  and  i^reaeilptioB. 

The  use  of  a  stream  for  diHposing  of  refuse 
of  a  distillery  in  such  a  manner  as  not  to  pol- 
lute the  water  can  give  no  right  by  preecrip- 
tiou  to  use  it  so  as  to  cause  a  pollution  of  the 
water.— Schumacher  t.  Shawhan  (Mo.  App.) 
717. 

WAYS. 

Private  rights  of  way,  see  "Easements." 
Public    ways,    see    "Highways";   "Municipal 
Corporations,"  {$  6,  7. 

WEAPONS. 

Aggravated  assault  with  pistol,  see  "Assaalt 
and  Battery,"  {  1, 

Evidence  in  proseeutiou  for  unlawfully  carry- 
ing a  pistol  held  to  sustain  a  conviction. — Raif- 
snider  T.  State  (Tex.  Cr.  App.)  108. 

WIDOWS. 

Dower,  see  "Dower." 

Rights   under   statutes  of  descent   and   distri- 
bution, see  "Descent  and  Distribution,"  (  1. 

WILLS. 

See  "Descent  and  Distribution";    "Executors 

and  Administrators." 
Construction    and    execution    of    powers,    gee 

"Powers,"  §  1. 
Construction    and    execution    of    trusts,    see 

"Trusts." 

i   1.    Testaaneatarr  capacity. 

Soundness  of  mind  in  ma  king  a  will  defined. — 
Dunaway  v.  Smoot  (Ky.)  (32. 

f   2.    Requisites  and  Talidity.  i 

If  the  execution  of  a  will  was  procured  by  un- 
due influence,  it  is  immaterial   when  such  in- 1 
fluence  was  exerted. — ^Dunaway  v.  Smoot  (Ky.) ' 
62. 


Undue  influence  Arid  properly  defined. — Ober- 
dorfer  v.  Newberger  (Ky.)  2S7. 

Declarations  of  testator  as  to  information 
given  him  by  his  daughter  as  to  the  haUts  of 

his  sons,  the  contestants,  would  not  have  been 
competent  as  proof  of  the  acts  stated,  but  only 
to  snow  the  effect  on  his  mind.— Oberdorfer  v. 
Newberger  (Ky.)  267. 

The  fraud,  if  any,  of  testator's  wife,  the  sole 
devisee  under  his  will,  in  falsely  representing 
that  his  desire  to  have  the  will  destroyed  had 
been  carried  out,  whereby  he  was  prevented 
from  destroying  the  will,  did  not  operate  to 
revoke  the  will.— Trice  v.  Shipton  (Ky.)    377. 

I  3.     Probato,  eStaUlsluaent,  aad  anaml- 


The  court  held  to  have  erred  in  refusing  to 
submit  to  the  jury  in  a  will  contest  the  questi<>n 
of  undue  influence  with  the  question  of  mentii! 
capacity.— Dunaway  v.  Smoot  (Ky.)  62. 

Where  the  will  is  rational  iu  its  provisi«m< 
and  properly  executed,  the  Jury  should  be  in- 
structed to  find  it  to  be  the  will  of  the  maker. 
unless  he  was  not  of  sound  mind  at  the  time  of 
its  execution,  or  it  was  procured  by  nndne  in- 
fluence.—Dunaway  V.  Smoot  (Ky.)  62. 

A  peremptory  instruction  to  find  for  the  con- 
testees  in  a  will  contest  htld  proper,  -where 
there  was  no  direct  evidence  of  mental  inca- 
pacity or  undue  influence.— Davis  v.  Cox  (Ky.i 
261. 

The  validity  of  a  will,  shown  by  the  certificate 
of  the  clerk  to  have  been  admitted  to  prohat:. 
cannot  be  questioued  in  a  collateral  proceeding. — 
Leslie  v.  Maxey  (Ky.)  830. 

A  certified  copy  of  a  will,  which  shows  only 
that  it  was  recorded  in  the  clerk's  office,  is  not 
evidence  that  it  was  admitted  to  probate. — Les- 
lie V.  Maxey  (Ky.)  830. 

{  4.    OoBStnictloii. 

Where  a  testator  devised  property  to  his  wife 
for  life,  at  her  death  to  be  divided  amone  his 
children,  the  share  of  any  child  that  might  then 
be  dead  to  go  to  his  children,  each  child  took  his 
share  subject  to  be  defeated  by  his  death  before 
the  life  tenant.— Aultman  Co.  v.  Uibson's  Saard- 
ian  (Ky.)  57. 

Will  construed,  and  method  of  laying  off  a 
certain  number  of  acres  to  devisee  out  of  lar- 
ger tract  determined.— Chntchill  r.  Ghai«hiU 
(Ky.)  265. 

A  bequest  of  bank  stock  to  testator's  daugh- 
ter for  life,  and  at  her  death  to  her  children 
and  the  descendants  of  any  children  that  may 
be  dead,  held  for  the  benefit  only  of  such  chil- 
dren of  the  daughter  as  might  be  living  at  her 
death.— StockweTl's  Adm'r  v.  Bowman  (Ky.) 
379. 

Under  a  will  devising  to  testator's  wife  his 
estate,  "to  do  with  as  she  pleases,  provided  she 
does  not  marry  again."  and  provimng  that  after 
his  death  any  of  his  estate  remaining  "nndlspoK- 
ed  of  Bhould  be  equally  divided  among  his  chil- 
dren, the  widow  can  dispose  of  the  estate  by 
her  will  so  as  to  defeat  the  devise  to  the  chil- 
dren.—Kieber  T.  Kieber  (Ky.)  838. 

A  judgment  in  an  action  by  the  widow  to  the 
effect  that  she  had  the  right  to  sell  land  devised, 
in  which  the  court  expressed  the  opinion  that 
she  took  an  estate  for  life  or  widowhood  only. 
held  not  to  affect  her  right  to  dispose  of  the 
property  by  will.- Kieber  v.  Kieber  (Ky.)  838. 

Where  testatrix  devised  to  plaintiff  "an  acre 
and  a  halt  of  ground  here,"  it  was  error,  as 
against  infant  defendants,  to  direct  that  an  acre 
and  a  half  of  ground  be  laid  off  ont  of  the 
home  place,  in  the  absence  of  any  evidence  to 
show  what  property  was  alluded  to. — Leslie  v. 
Mnxey  (Ky.)  839. 

Where  a  testator  devised  all  his  property  to 
his  wife,  "to  manage  and  di^ose  of  as  she  may 
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choose,  with  the  right  to  convey  land  by  deed  If 
she  desirea,"  and  that,  if  she  should  marry, 
then  she  shonld  have  what  the  law  allows  her, 
the  will  gave  the  widow  absolute  power  of  dis- 
position kt  the  event  she  remained  unmarried.— 
I>eslie  y.  Maxey  (Ky.)  83d. 

Will  giving  life  estate  held  also  to  devise  the 
remainder.— Robards  v.  Brown  (Mo.  Snp.)  245. 

A  devisee's  wife  JkeM  not  entitled  to  the  pro- 
ceeds of  the  sale  of  property,  which  the  will 
directed  to  be  paid  to  the  children  if  living, 
and.  if  no  children,  to  grandchildren.— Kearney 
V.  Nicholson  (Tex.  Civ.  App.)  861. 

I  5.     BIcfcta  aad  llablUtlM  of  deTlMe* 
•nd  legatee*. 

Where  the  wife  makes  no  provision  whatever 
for  her  husband  by  her  will,  it  is  not  necessary 
for  him  to  renoonee  the  will  in  order  to  entitle 
him  to  oae-balf  of  the  surplus  personalty  left 
by  her,  as  provided  by  Ky.  St.  {  2132.— Smoot  v. 
Heyser's  Ebc'r  (Ky.)  21. 

Where  a  father  by  will  ^ve  bis  daughter  real 
and  personal  estate,  requiring  her  to  pay  one- 
third  of  a  certain  debt,  and  thereafter  conveyed 
to  her  the  real  estate  devised,  and  placed  her  in 
possession,  the  danghter  took  the  real  estate 
under  the  deed,  and  is  therefore  liable  for  the 
part  of  the  debt  referred  to  only  to  the  extent 
of  the  personal  estate.— Schaefer  v.  Voght's 
Trustee  (Ky.)  64. 

A  devisee,  by  accepting  the  personal  estate  be- 
queathed to  her.  held  liable  for  a  debt  with 
which  she  was  charged  by  the  will  only  to  the 
extent  of  the  value  of  such  personalty.— Schaefer 
T.  Voght's  Trustee  (Ky.)  &4. 

Where  the  residuary  clause  of  a  will  provid- 
ed that  the  share  of  a  life  tenant  should  pass 
to  her  descendants  at  her  death,  and  that  pro- 
vision failed  for  want  of  descendants,  the 
ebare  passed  to  the  heirs  of  testator. — Stock- 
well's  Adm'r  v.  Bowman  (Ky.)  879. 

A  will  held  to  authorize  the  applicatiou  of  the 
proceeds  of  life  policies  to  testator's  debts,  not- 
withstanding Shannon's  Code.  {  4030.— Union 
Trust  Co.  V.  Cox  (Tenn.)  814. 

An  allegation,  in  the  petition  in  an  action  on 
a  note  bequeathed  to  plaintiff,  that  testator's  es- 
tate is  solvent,  is  not  equivalent  to  an  allegation 
that  there  is  no  administration  pending  or  nec- 
essary.—Laas  V.  Seidel  (Tex.  Sup.)  1015. 

The  objection,  in  an  action  on  a  note  be- 
qneatlied  to  plaintiff,  that  the  petition  fails  to 
allege  that  no  administration  is  pending  or  nec- 
essary held  raised  by  a  general  demurrer. — 
Laas  V.  Seidel  (Tex.  Sup.)  1015. 

WITNESSES. 

See    "Criminal    Law,"    |    13;     "Bvidence"; 
"Trial,"  f  2. 

Continuance  on  account  of  absence,  see  "Crim- 
inal Law,"  I  IG. 

Experts,  see  "Evidence,"  {  10. 

Fees  as  costs,  see  "CJosts,"  S  3. 

Opinions,  see  "Evidence,"  |  lO. 

Perjury,  see  "Perjurj-." 
Testimony     of     accomplices,     see    "Criminal 
Law,"  i  14. 

I   1.    Atte»d«aeo>    pvodvetiom    of    doe«- 
meats,  and  eoatpeasatioa. 

The  parties  to  a  judgment,  pending  appeal, 
may  compromise  it  without  the  consent  of  the 
witnesses  of  the  successful  party,  their  fees  be- 
ing unpaid.— Uittson  v.  Burrow  (Tex.  Civ. 
App.)  786. 

The  statute  requiring  the  justice  of  the  peace 
to  transmit  to  the  county  coni-t,  in  case  of  ap- 
peal, all  the  original  papers,  orders,  etc.,  held 
to  render  a  subpoena  in  the  justice's  court  ef- 
fective as  process  of  the  county  court,  so  as 
to  entitle  the  witness  to  fees  for  attending  the 


county  court.— International  &   O.   N.  R.  Co. 
V.  Richmond  (Tex.  (;lv.  App.)  1020. 

i   2.    Ooatpeteaey. 

Upon  the  issue  as  to  the  existence  and  con- 
tents of  a  deed  to  a  corporation,  a  stockholder 
was  competent  to  testify  for  the  corporation 
that  he  had  seen  the  deed,  and  that  it  convey- 
ed the  land  in  fee,  though  the  grantor  was 
dead  at  the  time  of  the  trial.— Kendall  v.  Hills- 
boro  ft  P.  P.  Turnpike  Road  (Ky.)  870. 

Defendants,  by  taking  plaintiff's  deposition, 
waived  objections  to  her  competency  as  a  wit- 
ness, though  the  deposition  was  not  filed. — Rice 
V.  Waddiir(Mo.  Sup.)  QOfi. 

In  an  action  by  the  administrator  of  the 
holder  of  a  note  against  the  executor  of  an 
indorser  or  guarantor,  an  heir  of  the  deceased 
holder  is  not  competent  to  testify  to  declara- 
tions made  by  the  indorser  or  guarantor  after 
the  death  of  the  holder. — Tucker  v.  Gentry 
(Mo.  App.)  723. 

In  an  action  by  the  administrator  of  the 
bolder  of  a  note  against  the  executor  of  an  in- 
dorser or  guarantor,  the  husband  of  an  heir  of 
[he  deceased  holder  held  an  incompetent  wit- 
ness.—Tucker  V.  Gentry  (Mo.  App.)  723. 

In  an  action  by  the  administrator  of  the  hold- 
er of  a  note  against  the  executor  of  an  indorser 
or  guarantor,  plaintiff  waives  the  incompetency 
of  a  witness  by  calling  her  as  a  witness. — 
Tucker  v.  Gentry  (Mo.  App.)  723. 

In  an  action  by  the  administrator  of  the  hold- 
er of  a  note  against  the  executor  of  an  indorser 
or  guarantor,  plaintiff  held  not  competent  to 
testify  to  declarations  made  by  indorser  or 
guarantor,  under  Rev.  St.  1899,  f  4662.— Tuck- 
er V.  Gentry  (Mo.  App.)  723. 

Rev.  St.  art.  2302,  prohibiting  evidence  of 
transactions  with  deceased  persons,  held  not  to 
apply  to  an  action  of  trespass  to  try  title  to 
community  property,  where  plaintiffs  did  not 
claim  title  throngh  transactions  with  a  deceased 
member  of  the  community.— Barrett  v.  Elastham 
(Tex.  CSV.  App.)  188. 

In  trespass  to  try  title,  brought  against  heirs, 
a  defendant  who  filed  a  disclaimer  in  the  ac- 
tion is  not  a  party  thereto,  and  is  not  prevented 
from  testifying  as  to  transactions  with  the  de- 
ceased, by  Rev.  St.  art.  2302.— Barrett  v.  East- 
ham  (Tex.  Civ.  App.)  198. 

I  3.    BxamlnatiYia. 

Where  a  witness  states  she  was  present  and 
saw  deceased  pay  the  conductor  his  fare,  it  is 
not  improper,  as  leading,  to  ask  the  conductor 
if  witness,  a  man,  or  either  of  them,  paid  him 
the  fare  and  got  permission  to  ride  on  the  train 
on  which  deceased  was  killed. — Orawleigh  v. 
Galveston,  H.  &  S.  A.  Ry.  O).  (Tex.  Civ.  App.) 
140. 

Fnder  Rev.  St.  arts.  2271,  2293-2297.  a  parly 
is  entitled  to  examine  his  adversary  in  a  civil 
suit  as  to  a  material  fact— Tillman  v.  Peoples 
(Tex.  Civ.  App.)  201. 

Where,  on  plaintiff's  cross-examination,  it 
was  shown  that  he  could  have  avoided  the  ac- 
cident complained  of  by  leading  his  team  across 
defendant's  railroad  crossing.  It  was  proper  to 
allow  him,  on  redirect  examination,  to  testify 
that  he  believed  he  could  manage  the  team 
better  from  the  wagon. — International  ft  G.  N. 
R.  Co.  V.  Locke  (Tex.  Civ.  App.)  1082. 

I  4.     OredlblUty,   Impeaebmeat,    ooatra- 
dtotloa,  aad  corroboration. 

Where  the  testimony  of  a  witness  for  defend- 
ant in  a  prosecution  for  murder  made  out  a  case 
of  self-defense,  and  the  prosecution  proved  dec- 
larations of  the  witness  that  the  killing  was 
without  excuse,  failure  to  instruct  that  these 
declarations  were  admissible  only  to  impeach  the 
witness  was  prejudicial  error. — Mullins  v.  Com- 
monwealth (Ky.)  824. 
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The  declaratiou  of  a  witness  for  defendaut  on 
trial  for  murder  that  the  father  of  defendant 
had  offered  him  $400  if  he  would  fetch  defendant 
out  was  admissible  to  show  the  interest  of  the 
witness. — MuUina  v.  Commonwealth  (Ky.)  824. 

Id  an  action  against  a  bank  for  damages 
from  refusal  to  honor  cheeks,  evidence  of  plain- 
tiff that  a  witness  had  made  an  offer  to  buy 
bis  claim  against  the  bank  held  inadmissible 
for  the  purpose  of  impeaching  such  witness' 
testimony  on  that  point. — Roe  v.  Bank  of  Ver- 
sailles (Mo.  Sup.)  303. 

Impeachment  of  a  witness  held  error,  as  on 
a  collateral   matti»r. — Muth  v.  St.  Louis  Trust 

Co.  (Mo.  App.)  078. 

A  defendant  in  a  prosecution  for  theft,  shown 
to  hare  been  indicted  for  other  thefts  l>efore, 
may  state  the  disposition  of  such  cases,  but  can- 
not go  into  their  details.— Stewart  v.  State  (Tex. 
Or.  App.)  107. 

In  a  prosecution  for  murder,  testimony  of  a 
witness  that  he  stated  before  the  grand  Jury 
that  he  believed  defendant  killed  deceased  held 
inadmissible  as  impeaching  evidence.— Morton 
V.  State  (Tex.  Cr.  App.)  115. 

Evidence  held  admissible  in  murder  prosecution 
on  cross-examination  for  purpose  of  impeach- 
ment.—McAnear  V.  State  (Tex.  Or.  App.)  117. 

Witness  held  not  authorized  to  testify  to  cer- 
tain things  on  redirect  examination  to  corrobo- 
rate certain  testimony  given  by  him,  because  of 
contradictory  statements  on  cross-examination, 
or  because  contradicted  as  to  other  matters. — 
Parker  v.  State  (Tex.  O.  App.)  121. 

Evidence  of  previous  statements  of  a  witness, 
corroborating  nis  testimony,  held  inadmissible, 
where  no  attempt  had  been  made  to  impeach 
by  previous  statements. — Reese  v.  State  (Tex. 
Cr.  App.)  325. 

Evidence  of  the  relations  existing  1>etween  de- 
ceased and  witnesses  for  the  state  and  defendant 
iind  his  associates  held  admissible  to  discredit  the 
witnesses  in  a  prosecution  for  homicide. — Jack- 
son V.  State  (Tex.  Cr.  App.)  497. 

Where  the  prosecutrix,  on  a  prosecution  for 
an  attempt  to  procure  an  abortion,  testified  on 
cross-examination  that  the  attorneys  for  the 
state  had  consented  to  dismiss  the  adultery 
case  against  her  it  she  would  testify  against 
defendant,  held  not  error  to  permit  the  state 
to  show  that  its  attorneys  had  told  her  to 
swear  to  the  truth.— Fretwell  T.  State  (Tex. 
Cr.  App.)  1021. 


A  witness  may  be  recalled  and  croM-examin-y! 
on  matters  to  be  used  as  a  basis  for  contn<ii  - 
tion.— Crawleigh  v.  Galveston,  H.  &  8.  A.  Kj. 
Co.  (Tex.  Civ.  App.)  140. 

Plaintiff  in  an  action  for  the  death  of  hi> 
sou  cannot  be  cross-examined  as  to  his  indiot- 
mcnt  for  burglary. — Crawleigh  v.  Galveston,  11 
&  S.  A.  By.  Co.  (Tex.  Civ.  App.)  140. 

Testimony  of  notary  as  to  statements  mad« 
by  witness  when  he  took  her  deposition  k-'-! 
hearsay.— Gnlf,  0.  &  S.  F.  By.  O).  t.  John».:i 
(Tex.  Qv.  App.)  182. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mediaiuc«° 
Liens." 

In  an  action  against  a  decedent's  estate  t) 
recover  for  services  on  a  quantum  meruit,  k<li. 
that  defendant's  demurrer  to  the  evidence  on 
the  ground  that  an  express  agreement  to  par 
had  been  performed,  and  no  promise  to  par 
could  be  implied,  was  properly  overrnled.- 
Hyans  v.  Hospes  (Mo.  Sup.)  285. 

In  an  action  against  a  decedent's  estate  t<> 
recoTtf  for  services  as  body  servant  and  nar««. 
on  a  quantum  meruit,  a  verdict  for  less  thaa 
$1,000  a  year  held  not  so  excessive  as  to  b> 
regarded  the  result  of  passion  or  prejudice.— 
Ryans  v.  Hospes  (Mo.  Sup.)  286. 

WRITS. 

See  "Proce««." 

PorHeuUtrionu. 
See  "Execution";    "Injunction";  "Mandanns' : 

"Prohibition" ;    "Sequestration." 
Certiorari  to  justice  of  the  peace,  see  "Justicts 

of  the  Peace,"  {  3. 
Writ  of  error,  see  "Appeal  and  Error." 

WRONGFUL  ATTACHMENT. 

See  "Attachment."  i  2. 

WRONGS. 

See  "Torts." 

YEAR. 

Estates  for  years,  see  "I^andlord  and  Tlmant" 
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